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..^841,  August   19    (5   Stat   at  L.   445, 

chap.  9)  9  5...  1090,  1092 
^842,  August  9  (8  Stat  at  L.  572,  576) 

Art.  10 950 

11«42,  August   30  (5   Stat   at   L.   548,. 

558,  564,  chap.  270) 

9  17 179,  618,     619 

1844,  April    10   (8    Stat    at   L.    588; 

Comp.  Treaties  1899, 

656) 486 

1846,  Feb.  11  (9  Stat  at  L.  3,  chap.  7) 

§  3 618 

1846,  June  5  (9  Stat,  at  L.  853) 228 

1846,  July  30  (9  Stat  at  L.  42,  43,  68, 

chap.  74) 618 

9    8 619 

911 179 

1846,  August  6  (9  Stat,  at  L.  871 )  .188,  190 
1846,  Dec.  28  (9  Stat  at  L.  117,  chap. 

1) 89 

1848,  F^.  2    (9  Stat  at  L.  922) 791 

1848,  August    12  (9   Stat   at  L.   302, 

chap.  167) 948 

1849,  March  3  (9  Stat,  at  L.  395,  chap. 

108) 1011 

1849,  Dec.  20  (9  Stat  at  L.  977)  Art  8  482 
li850.  Sept  27  (9  Stat,  at  L.  496,  chap. 

76) 1012,  1013 

9  6 1015 

9  7 1015,  1016 

ft^SO,  Sept.  28  (9  Stat  at  L.  519,  chap. 

84)..  87,  1137,  1138,  1141 

1142,  1150 
aSSl,  March  8  (9  SUt  at  L.  631,  chap. 

41)    9    15 490 

il852,  August  26  (10   SUt   at  L.   35, 

chap.  92)   9  2-6 1104 

1110,  nil 
15 1106 


853,  Feb.  14  (10  Stat  atX.  158,  ehi^ 

69) 1011 

853,  March   2  (10   Stat,   at  L.    179, 

chap.  90)   9  20 1010 

854,  May   10  (10   SUt    at  L.    1053, 

1057)  Art  11 1100 

Art  14 1100,  1102 

854,  July  22  (10  SUt  at  L.  808,  chap. 

103) 791 

857,  March    3  (11    SUt   at   L.   251, 

chap.  117)  .  ..1137,  1160 

859,  Feb.  26  (11  SUt  at  L.  385,  chuK 

58) 1010 

860,  May  9  (12  Stat,  at  L.  15,  chap. 

40) IIOS 

861,  July  22  ( 12  SUt.  at  L.  269,  chi^ 

9)  9  5 

861,  July  29  ( 12  SUt.  at  L.  280,  chap. 

24)  9  4 

861,  August  6  (12   SUt   at  L.   319, 

chap.  60) 474 

862,  May  20  ( 12  SUt  at  L.  393,  chap. 

75) 1148 

862,  May  30  ( 12  SUt  at  L.  409,  chap. 

86) 1152 

862,  June  2  (12  SUt  at  L.  410,  chap. 

90) 1152 

862,  July  1   ( 12  Stat,  at  L.  482,  483, 

chap.  119) 1037 

862,  July  14  ( 12  SUt  at  L.  546,  chap. 

153) 181 

862,  July  17  (12  SUt.  at  L.  600,  chap. 

204) 471,  473,    474 

863,  March    3   (12    SUt    at   L.    759, 

chap.  86)   9  2 474 

863,  March  12  (12   SUt   at  L.   820, 

chap.  120)   474 

864,  June    20   (13    SUt    at    L.    145, 

chap.  145)    9  8 908 

864,  June  30  (13  Stat  at  L.  202,  216, 

chap.  171)   9  23 618 

864,  June    30   (13    SUt    at    L.    306, 

chap.  174)   471,    474 

9  35 474 

864,  July  1    ( 13  SUt  at  L.  332,  333 

chap.  194)  9  5.. 866,     870 
864,  July  1  (13  SUt  at  L.  343,  chap. 

206) 581 

864,  July  2  ( 13  SUt.  at  L.  377,  chap. 

225)    474 

864,  July  2  (13  SUt  at  L.  365,  chap. 

217) 730,  1014 

9  1 1044.  1045,  1047 

9  2 576,  581,  584,  1044 

9  3... 409-414,  419,  423,  576 

581,  584,  1146 

9  4 1046 

9  5 1046 

9  6  .  ..408-411,  414,  416-420 

422-426 

9  7 1046 

9  8 1046 

9  9 1046 

910 1046 

918 1045 

1864,  July  2  (13  SUt  at  L.  377,  chap. 

225)  9  7 474 

1866,  July  18  ( 14  SUt  at  L.  92,  chap. 

176)  95 881 

1866,  July  19  (14  SUt  at  L.  799) 100 

ArU.  9,  15 1101 


Miy  M  (16  8Ut  at  L.  221,  eh&p. 

230)  i  1 1116, 

12 

18 

14 

1896,  Jntj  26  (14  Stat  at  L.  239,  chap. 

242)   ..411,  72S-731, 

1186,  July  28  (14  SUt.  at  L.  261,  253, 

ehap.  262)  •  ...769, 

Jl 

92 682, 

»8 

July  28  (14  Stat,  at  L.  290,  chap. 

270)  M 

I.  Jnlj  27  ( 14  Stat  at  L.  292,  chap. 

278) 414, 

%    S 

«    6 

•  JO  gg0 

1887,  F^.  6  (14  SUt  at  L.' 386, '386,' 

chap.  28)   §  2 

1887,  Mardi  2  (14  Stat  at  L.  617,  622, 

625,  chap.  176)  .202, 

§19 

1887,  OeL  21  (16  Stat  at  L.  681,  589) 

Art  12 

1888,  Julj  27  (16  Stat  at  L.  196,  chap. 

246) 

1888,  August  26   (15  Stat  at  L.  681) 

Art.   6 

Art.  12 

1870,  Kay  4   ( 16  SUt  at  L.  94,  chap. 

69) 

52 

1870,  May    81    (16    SUt    at   L.    140, 

chap.  114)  9  3 

14 

16 

1870,  July  1   ( 16  SUt  at  L.  187,  chap. 

199)    ..    .1141,  1142, 
1870,  July  9  ( 16  Stat,  at  L.  217,  chap. 

235) 

1870,  July  14  ( 16  SUt  at  L.  265,  chap. 

255)  9  21  

1870,  July  14  ( 16  SUt  at  L.  279,  chap. 

272) 

1871,  UmiA  3  ( 16  SUt  at  L.  644,  566, 

chip.  120) 

1871,  Mar^  8     (16    SUt    at    L.    573, 

chap.  122)    

i     9 899, 

9  12   

9  23 899, 

1871,  April  20  (17  SUt  at  L.  13,  chap. 

22)  9  1   

1872,  May  10  (17  SUt  at  L.  91,  chap. 

152)  9  1  

9  2 582,687, 

9  3 687, 

1872,  June  8  (17  SUt  at  L.  302,  chap. 

335) 

1878,  Jan.  11  (17  SUt  at  L.  409,  chap. 

«3Sj     .    .    ......    X14V, 

1874,  Falk  19  ( 18  Stat  at  L.  16,  chap. 

30) 

1874,Jiim18    (18  SUt  at  L.  78,  79, 

chap.  301)  9  3..  462, 
1874,  June  22  (18  SUt  at  L.  186,  chap. 

391)  99  17,  18 


OxxAnoifs. 

874,  Dee.  21  (18  SUt  at  L.  293,  chap. 


1120 
1117 
1117 
1117 

733 
1012 

1147 
582 
687 
592 

424 

768 
900 
899 
900 

484 

1063 
1064 
1092 

300 

500 

305 
306 

733 
1013 

983 
983 
983 

1154 
582 
181 

1015 

189 

768 
900 
899 
900 

913 

682 

688 
688 

500 

1154 

1164 

463 

614 


5) 116# 

875,  Feb.  22  (18  Stat,  at  L.  333,  chap. 

96) 778' 

876,  March  3  ( 18  SUt.  at  L.*  402,  420, 

chap.  131)  310,  416* 

875,  March  3  (18  SUt.  at  L.  470,  chap. 

137)  913 

875,  March  3  ( 18  SUt  at  L.  477,  chap^ 

141)  134 

876,  June  30  (19  Stat  at  L.  64,  chapw 

156)     798 

876,  July  12  ( 19  SUt  at  L.  90,  chap^ 

186)    60a 

876,  August  14    (19  Stat  at  L.  141, 

chap.  274)    98$ 

877,  Feb.  27  (19  Stat,  at  L.  243,  244, 

chap.  69)    90r 

877,  March    3   (19    SUt    at   L.    377, 

chap.  107 ) 592,    69» 

114T 

878,  Feb.  28  (20  SUt.  at  L.  25,  chap. 

20)    7^ 

878,  June  3  (20  Stat,  at  L.  89,  chap. 

151)    68ft 

g  2  846-84^ 

880,  May  14  (21  Stat  at  L.'  140^  chap. 

89) 424,     732 

9  1   413 

9  2 413 

9  3   413,  414, 416,     417 

880,  June  14(21  Stat,  at  L.  189,  chap. 

211)    ...   1107,  1112,  111» 

881,  March  3  (21  Stat,  at  L.  470,  480, 

chap.  136)    64T 

881,  March  3  (21  SUt  at  L.  502,  chap. 

138)  9  6 697,    69» 

882,  August  2 (22  SUt  at  L.  194,  200, 

chap.  376)    627,     54T 

882,  August  3    (22   SUt   at  L.   216, 

chap.  378)    13T 

883,  March  3   (22    SUt    at    L.    484, 

chap.  101)    107J 

883,  March  3   (22    SUt    at    L.    504, 

chap.  121V    181 

884,  May  17  (23  Stat  at  L.  24,  chap. 

53)   9  3 102 

9  7  102 

884,  May  29   (23  SUt  at  L.  31,  32, 

chap.  60)   112,    118 

9  6 502 

884,  June  26  (23  SUt.  at  L.  66,  chap. 

121)    9  10  ...   1002,  1007 
884,  July  5  (23  Stat  at  L.  133,  140, 

143,  chap.  229)....     521 

547 

884,  July  7   (23  Stat  at  L.  236,  247, 

chap.  334)    1102 

885,  Jan.  20  (23  SUt  at  L.  283,  chap. 

26)    1094 

9  1   1096 

9  3  1098. 

885,  Feb.  26  (23  SUt.  at  L.  332,  chap. 

164)    723 

885,  Feb.  28  (23  SUt  at  L.  337,  chap. 

266)    900* 

886,  June  30  (24  Stat  at  L.  91,  chap. 

672)    604 

886,  Juij    6  (24  SUt  at  L.  123,  chap. 

637)    76^ 

886,  July  30  (24  SUt  at  L.  170,  chap. 

818)  9  1 83T 


CiTATIOlfS. 


1886,  August  4    (24   Stat,  at  L.  255, 

chap.  902)    604,    605 

1886,  August  5    (24  Stat,  at  L.  310, 

321,  325,  331,  chi4>. 
•     929)    528,    547 

1887,  Feb.  4  (24  Stat,  at  L.  380,  chap. 

104)    199 

S     1   336,  1048 

§    2  1048 

§    3 1054,  1056 

S    4 814,816,1054-1056 

§  13 1048 

§  16 817 

1887,  Feb.  8   (24  Stat,  at  L.  388,  389, 

399,  chap.  119)  9  1*.     534 
535,  536    537 

S  5  535 

1887,  Feb.  23  (25  Stat,  at  L.  566,  chap. 

220)    723 

1887,  March   3    (24    Stat   at  L.   505» 

chap.  359) 521,    522 

550,     551 
1887,  March   3    (24    Stat,   at  hi   509, 

chap.  362)    604 

1887,  March  3    (24    Stat,   at   L.   552, 

chap.  373)    247,     529 

913,     916 
5  1  632 

1887,  March    3  .(24   Stat   at  L.   556, 

chap.  376)    727,  1012 

15 768,     769 

1888,  March  30    (25    Stat    at    L.   47, 

chap.  47) 604 

1888,  April  24  (25  Stat,  at  L.  94,  chap. 

194)     547,    550 

1888,  August   1    (25   Stat,   at  L.  352, 

chap.  722)    605 

1888,  August  1    (25  Stat  at  L.  357, 

chap.  729)    742,    743 

1888,  August  8    (25   Stat,   at  L.   387, 

chap.  787)    433 

1888,  August  11    (25  Stat,  at  L.  413, 

chap.  860)    547 

5  12  968 

1888,  August  13   (25  Stat,  at  L.  433, 

chap.  866)    247,    529 

632,     698 

{  1   581,666,911,    913 

914,916,  1162 

12 1079 

1888,  Oct  2  (25  Stat  at  L.  548,  chap. 

1069)    605 

1888,  Oct  19  (24  Stat  at  L.  414,  chap. 

1210)    723,    725 

1889,  Feb.  22  (25  Stat,  at  L.  677,  chap. 

180)   537 

S  10 1011 

1889,  March    1    (25   Stat   at  L.   749, 

chap.  308)    121 

1889,  March    1    (25   Stat   at  L.   757, 

chap.  317)    817,    819 

1889,  March   2    (25    Stat   at   L.    865, 

chap.  382;  Rev.  Stat. 

Supp.  690)   200 

5  12 817 

1889,  March  2    (25    Stat   at  L.   954, 

980,  chap.  411;  Rev. 

Stat  Supp.  698) ... .     200 

605 
1889,  March   2    (25    Stat    at   L.   980, 

1005,  chap.  412)   ...     819 


1889,  July  12    (26  Stat  at  L.   1508) 

Art.  1   950 

1890,  March    19    (26   Stat   at  L.   24, 

chap.  39)    221 

{2 228,    2S2 

1890,  May  2    (26  SUt  at  L.  81,  94, 

chap.  182)   16 837 

1    9 777,836,837,    839 

1  10 7n 

1  28 777 

1  31  68 

1890,  May  14  (26  Stat  at  L.  109,  110, 

chap.  207)  59  1-8...  976 

977 
1890,  June  10  (26  Stat  at  L.  136,  chap. 

349)  5  13 614 

1890,  June  10  (26  Stat  at  L.  131,  134, 

140,  chap.  407)  5  7..  614 

615,  616 

9  12 829,  831 

5  23 178, 179, 181,  182 

1890,  June  17  (26  Stat  at  L.  159,  chap. 

429)   606 

1890,  July  2  (26  Stat,  at  L.  209,  chap. 

647)    602 

1890,  July  14  (26  Stat  at  L.  282,  chap. 

707)    118 

1890,  August  8    (26  Stat   at  L.  313, 

chap.  728)    60S 

1890,  August  30    (26  Stat  at  L.  371,     . 

chap.  837)  606 

1890,  Sept  19  (26  Stat  at  L.  442, 

diap.  907)  647 

9  7  528,539,968,  969 

I  j2 969  970 

1890,  Sept  19  (26  Stat  at  L.  465*, 

chap.  908)    .....92,    600 

1890,  Sept   29    (26    Stat,    at  L.   496, 

chap.  1040)    411 

1890,  Oct  1  (26  Stat  at  L.  567,  chapw 

1244)    180 

1890,  Oct  1  (26  Stat  at  L.  636,  diap. 

1249)  9  1 1101,  1102 

9  2 1099,1101-1103 

9  3 1099,1101-1103 

9  4 1101,  1102 

1891,  March   3    (26    Stat   at  L.   826, 

chap.  617)    ....  159,    176 

630,    972 

I  6 91, 203, 204,    245 

315-317,395,698,714,    772 
780,911-914,916,917,    946 

9  6 245,315,317,    318 

461,580,  1162 
1891,  March  8    (26   Stat  at  L.   854, 

chap.  539)   9  7 791 

1891,  March   8    (26  Stat    at   L.    908, 

chap.  540) ....  1096,  1097 
1891,  March   3    (26   Stat   at  L.   948, 

chap.  542)  606 

1891,  March  3  (26  Stat  at  L.  1035, 

1036,  1038,  chap. 

543)  art  4 534,  686 

1891,  March  3    (26  Stat  at  L.   1085, 

1086,      chap.      551 ) 

9  8 722-726 

9   10   722-726 

5  11    722-726 

1891,  March  3    (26  Stat  at  L.   1095, 

chap.  561)    1147 

9  18 692,    693 


Citations. 


892,  July  6  (27  Stat  at  L.  86,  chap. 

161)    ....  1099,1102  1103 

892,  July  13  (27  Stat  at  L.  88,  101, 

110,  ehap.   158)....     547 

968 
892,Aiigwt  4    (27   SUt  at  L.  848, 

chap.  375)    583 

892,Aiiga8e  5   (27   Stat  at  L.  388, 

chap.  380)    605 

893,  Feb.  27  (27  Stat  at  L.  487,  ehap. 

169) 335 

893,  March  3    (27   SUt  at  L.   572, 

ehap.  208)    605 

893,Mardi  3    (27   SUt   at  L.   612, 

640,  643,  645,  chap. 

209)    ,  188 

893,  June  5  (28  SUt  at  illO?!) ...' 


755 
131 
135 
137 
137 


Art  6  

Art.  7   - . . . . 

894,  March   12    (28   Stat   at  L.   41, 

chap.* 37)    605 

894,  June  19  (28  Stat  at  L.  94,  chapw 

108)    606,    607 

894,  July  26  (28  SUt  at  L.  122,  chap. 

163)  9  2 1015,  1016 

9  3 1015,  1016 

894,Aiiga8e  15    (28  SUt  at  L.  285, 

chap.  288]^ 1152 

894,  August  15   (28  SUt  at  L.  286, 

chap.  290)    229 

894,  August  18   (28  Stat,  at  L.  351, 

chap.  299)    547 

894,  August  18   (28  SUt  at  L.  372, 

390,  chMK  301)    ...     724 

777 
894,  August  23   (28  Stat  si  L.  424, 

450,  chu>.  307)....     222 

229     230 

894,  August  27    (28  SUt  at  L.  532*, 

chap.  349)    614 

9  22 984 

895,  Jan.  12  (28  SUt.  at  L.  601,  chap. 

23)  9  23 606 

805,  March  2    (28   Stat,   at  L.   868, 

chap.  187)    607 

895,  March   2    (28   SUt   at  L.   894, 

chap.  188)    ....222,    224 
229,230,    233 
895,  March  2    (28   SUt   at  L.   9K), 

939,  chap.   189) ....     188 

607 

1895,  March  2    (28   SUt   at  L.   963, 

964,  chap.  191)..  92,      93 

9  1   495, 496, 500,     504 

510-^12 
1896,Mardi   16    (29   Stat  at  L.   63, 

chap.  59) 908 

1896,  May  28  (29  SUt  at  L.  184,  chap. 

262)    136 

1896,  June  10  (29  SUt  at  L.  321,  339, 

chap.  398)    188,    229 

1896,  June  11  (29  SUt  at  L.  413,  chi^ 

420)    604,607,    609 

1897,  Jan.  20  (29  SUt  at  L.  492,  diapw 

68)    946 

1897,  June  4   (30  Stat  at  L.  11,  36, 

chap.  2)   1065-1070 

1072,1074,  1076 
1897,  June  7   (30  SUt  at  L.  62,  84, 

diap.  3)    188 


1897,  July   19    (30   Stat   at  L.   134, 

chap.  9)    . .  603, 608,    609 

1897,  July   24    (30   Stat   at   L.   205, 

chap.  11)   9  5 276 

9  30 984 

9  32 618 

1898,  March   15    (30  SUt  at  L.  316, 

chap.  68)   9  6 199 

1898,  June  8  (30  SUt  at  L.  434,  chap. 

394)  9  6 568 

1898,  June  13  (30  SUt.  at  L.  448,  chap. 

448)    1036 

9    6 49 

.       9     7  49 

9  17 49, 50,      52 

1898,  June  28    (30   SUt   at  L.   496, 

chap.  517)  187, 

99  11,  13,  16...  188,189, 
1898,  July  1  (30  Stat  at  L.  544,  chap. 

541)  9  1 

9  lo 

9  2 127,201, 

9  2,  d.  7 


189 
190 

201 

718 

943 

1182 

9  2,  cl.ll 1063,  1064 

9  3  201,  1170 

9  3a 201,  718 

9  6 321,  1063 

9  7,  cl.8 1063 

9  17 127,  1093 

9  18d 201 

9  19 203 

9  19a 202 

9  19b 202 

9  19c 202 

9  23,  cl.2 621-623 

9  24 203 

9  245 203 

9  25 1182 

9  25a 203,  1182 

9  266  1181 

i25d 203 

9  47,  d.  11 1063 

9  67flF 718,  719 

9  67n 1181 

9  60 718 

9  60a 719 

9  606 719 

9  60o 719 

9  63a 127, 1090,  1092 

9  636  1090,  1092 

9  67 1063,  1181 

9  67e 127,  1170 

9  67f 124-127,130,  666 

9  68a 719 

9  70 321,  1063 

99  70a,  e. 127 

1898,  August  12  (30  SUt  at  L.  1742) 

arts.  3,  6 464 

1898, Dee.   10    (30  SUt  at  L.  1767) 

art  6) 466 

1898,  Dee.  21  (30  Stat  at  L.  766,  763, 

chap.  28)  9  24..  1002,  1005 

1899,  Feb.  9  (26  SUt  at  L.  669,  chap. 

122)   ....^ 113 

1899,  March  3    (30  SUt  at  L.   1007, 

chap.  413)   9  13....     665 
1899,  March  3    (30  Stat,  at  L.   1121, 

1161,  chap.  425)...     969 

9  10 528, 529,    531 

1899,Maieh  3    (30  SUt  at  L.  1161, 

diap.  426)   ....  1094-1096 

48e 


QffAIXOIIB. 


lSM,lftfob  Z   (80  Stat,  at  L.  1268, 

1285,      1836,      chap. 

429)   I  78 064 

i    74 964 

•8'219 102 

5'460 264 

{  461 264 

1899,  March  3    (30  Stat,  at  L.  1881, 

'    chap.  461)    162 

I  6 169,  160 

1899,  July  17  (29  SUt.  tit  L.  848,  849) 

art.  2) 724 

1900,  April  30  (31  Stat,  at  L.  141,  167, 

chap.  339)    486 

{  6 1022, 1024,  6 

§  86  191 

1900,  June  6  (31  Stat,  at  L.  321,  chap. 

786)  9  4 102 

S   6 103 

9  10 103 

S  26 103 

§  368  103 

1900,  June  6  (31  Stat,  at  L.  677,  chap. 

813)    162,300,  302 

1900,  June  7  (31  Stat,  at  L.  708,  chap. 

860)    908 

1900,  June    H    (31    Stat,    at  L.    141, 

chap.  339)   ....  1029-1032 

§  6 1020 

§  83 1020 

1901,  Jan.  4  (31  Stat,  at  L.  727,  chkp. 

8  \  302 
1901,  Feb.  8  (31  Stat  at  L.  762,' chap. 

342)    908 

1901,  March  3    (31   Stat,  at  L.  1078, 

chap.  832)    302 

1901,  March  3    (31   Stat,  at  L.   1093, 

chap.  846)    302 

1901,  March  3    (31   Stat,  at  L.  1189, 

chap.  864)    721 

1902,  June  17  (82  Stat,  at  L.  388) ....  1147 

{    8  693 

9  17,  Bubd.  4 693 

9  26  593 

1902,  June  30  (32  Stat,  at  L.  1329) ..  721 

1902,  Dec.  18  (32  Stat  at  L.  766,  chap. 

6)  9  2 1011,  1012 

1903,  Feb.  6  (32  Stat,  at  L.  797,  chap. 

487)   1093 

1903,  Fed.  19   ( 32  Stat,  at  L.   p.   848, 

chap.  708)  9  3 814 

Joint  Resoluiiona. 

1819,  Dec.  14  (3  Stat  at  L.  608) 267 

1866,  July  28  (14  Stat  at  L.  370,  No. 

97 )  .  .   .... 221  228 

1870,  May  31  (16  Stat  at  L.  878) . . . .'  676 

1871,  March  3  ( 16  Stat  at  L.  601) . . .  1016 
1898,  July  7  (30  SUt  at  L.  760) 1019 

1023, 1024, 1027,  1028 
1031-1034 

9  2 1027 

9  3 1027 

1901,  March  3  (31  Stat  at  L.  1466) . .  967 

Proclamations. 

1889,  March  23  (26  Stat  at  L.  1646) . .  819 

1893,  August  19  (28  Stat  at  L.  1233) .  765 

1901,  July  4  (32  Stat  at  L.  Appx.  11) .  303 

Revised  Statutes. 

9    441   1071 

9    463   1071 

9    663   616,  616 
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9     668,19  474 

9     666   202 

9     629  616,    616 

If     1,2 913 

f.  6 474 

I  16 911,913,914,    916 

I  20    834,     836 

9    709   76^108,118,299,484,    48» 

826,828,  1081 

709,  d.  3  76a 

711    468,834;    836 

720    127,    94Z 

721 785 

819 44g 

828 742,    744 

829 776,    77T 

861 197 

872 121 

874 908 

906 371,486,    716 

961 431 

964 : 717 

957 431 

1014 496,    96S 

1016 955 

1033 104 

1066 232 

1289 907 

1290 908,    90» 

1669 476,    47ft 

1947 lOlO 

1979 911-914,    916 

2079 189, 301,     306 

2086 233 

2154 1100,1101,  1103 

2155 1100, 1101,  1103 

2322 316 

2326 43ft 

2326 43ft 

2339 311-3ia 

2387 976,    97ft 

2396 704,  1141 

2396 704,  1141 

2397 704 

2476 1167 

2478 1071 

2479 ....1137,  1138 

2484 113r 

2921 181,     182 

2927 180. 

2984 18^ 

99  3016-3027 277 

3224 266- 

3392 834,     83ft 

3466 435 

3467 433 

3600 427 

3601 427 

3603 427 

3504 427 

3606 427 

3624 433 

3894 600 

3929 93 

4041 9S 

4698 100ft 

4599 100ft 

4613 467, 470,    474 

4614 467,    476 

4616 467, 468, 470,    478 

99  4616,  4617   467 

4618 467,    90a 


Gn^noNS. 


4e24  .  .  . 
4€25  .  .  .. 


467,468, 
....467, 


46» 467,474,665,667, 

4531 

,«2 467,476^ 

8  4683,  4634 

4635. .  .466,  467-470,  472,  475,  478, 
B4636-46S2 

48G2 461, 

4956 

4865 

6068 

6111 

6119 

6143 

6151 792, 

6m 

6205 : 

5209 

^34 

6242 

5251 

5263 

6270 '134-1367137, 951*, 

6271 

6273 961, 

6278 660, 


5308 

5309 

5810 

5328 

5339 

5440 496, 

5484 834, 

5607 980,981, 


CawtpUsd  BUUut€$,  1901. 


186 
252 
257 
285 
299 


300, 

359 

455 

457 

461 

488 

503 

504 

506 

507 

508 

514 

547 

549 

550 
554 
556 

575 

5n 

581 


8  1.. 
Si  2,  8 


112, 


615, 


615,616, 


.911,913,914,916, 

834, 

530, 

247,632, 


175,200,245,395,461, 

698,  772,  780,  911,  912,  917, 
. 200,245,461, 


.  •  . .  • ' 


.  •  ••*•••«. InIb, 89v, 4o4, 4o0, 

825,  828, 

458,834, 

127,785, 


.  •  . 


635 
636 
666 


742, 


467 
478 
479 
467 
903 
467 
666 
467 
470 
467 
462 
461 
461 
1092 
474 
376 
793 
794 
375 
796 
964 
794 
376 
1167 
1121 
966 
137 
966 
662 
614 
474 
474 
474 
836 
102 
609 
836 
983 

1037 
1071 
1071 
113 
113 
112 
112 
948 
616 
474 
202 
316 
913 
474 
983 
836 
913 
913 
972 
580 
946 
1162 
530 
946 
768 
1081 
835 
942 
448 
744 
776 
121 


P- 
P- 
P- 
P- 
P- 
P- 
P- 
P- 
P- 
P- 
P- 
P- 
P- 
P- 
P- 
P- 
P- 
P- 
P- 
p. 
P- 
P- 
P- 
P- 
P- 
P- 
P- 
P^ 
P- 
P- 
P- 
P- 
P- 
P- 
P- 
P- 
P- 
P- 
P- 
P- 
P- 
P^ 
P- 
P- 
P- 
P- 
P- 
P- 
P- 
P- 
P- 
P- 
P- 
P- 
P- 
P^ 
P- 
P- 
P- 
P- 
P- 
P- 
P- 
P- 
P^ 
P- 
P- 
P- 
PP- 
P- 
P- 
P- 


677 871,486, 

696 

697 

698 

701 742, 

716 ^ 

718 

739 :.. 

760 

761 1094, 

762 621, 622, 660, 

766 

916 907, 

916 908, 

917 

918 

1078 

1208 

1262 ;.. 911, 913, 914, 

1285 

1290 

1294 722, 

1298 

1299  . 

1303 

1369 i. 

1381 

1392 

1398 

1419 

1420 

1426 

1429 

1430 

1434 

1437 311-313, 

1467 .....:. ..976, 

1463 

1464 

1471 704, 

1473 704, 

1474 

1489 

1622 

1636 

1541 1066, 

1645 682, 

1649 

1648 

1656 604, 

1667 1146, 

1670 

1686 1071,1137, 

1687 

1688 1137, 

1696 728, 768, 769, 

1698 *.... 

1693 

1886 829, 

1892 614 

1896 

1922 

1924 

1929 181, 

1930 

1931 

1932 

1968 

1889-1994  

1991 

2088 

2219.. 834, 


715 
431 
718 
431 
748 
490 
965 
232 
1094 
1097 
661 
791 
908 
909 
908 

9oa 

476 

43a 

916 

134 

725 

72a 

724 

724 

724 

1071 

lOlO 

732 

114a 

415 

415 

315 

436^ 

436 

68a 

692^ 

97a 

97a 

977 

1141 

1141 

1162^ 

604 

101& 

1147 

1074 

84a 

692 

1147 

607 

1168 

692^ 

1138 

iisa 

1160^ 

1012^ 

411 

27a 

831 

-6ia 

831 
831 
831 
IB2 
179- 
831 
614 
18a 
277 
984 
25a 
835 


GiTATIOlfB. 


p.  2286 1036 

p.  2314 433 

p.  2339 427 

p.  2340 427 

p.  2341 427 

p.  2398 796 

p.  2418 433 

p.  2437 604 

p.  2543 606 

p.  2669 600 

p.  2923 605 

p.  3071 1002 

p.  3080 1002 

p.  3116 1006 

p.  3116 1006 

pp.  3126-3139 467,  470,  474,  476 

p.  3127 468,470,  478 

p.  3128 903 

p.  3130 468, 478,  479 

p.  3132 474, 666, 667,  903 

p.  3133 476,  666 

p.  3134 466,  468-470,  472,  476,  478 

480 

p.  3164 335 

p.  3164 1048 

p.  3168 200 

p.  3177 603 

p.  3178 496,  496,  600,  604,  610,  611 

p.  3183,  9  4 113 

5  6 113 

p.  3104 602 

p.  3184,5  6 113 

5  7 113 

5  8 113 

p.  3186,5  9 113 

p.  3200 602 

p.  3401 697 

p.  3406 461,  462 

p.  3407 461 

p.  3411 463 

p.  3412 462 

p.  3414 461 

p.  3416 474 

p.  3418 126,  127,  1063,  1090 

p.  3421 943 

p.  3429 201 

p.  3431 622 

p.  3432 203,  1189 

p.  3446 718 

p.  3450 666,  1170 

p.  3461 376 

p.  3463 793 

p.  3466 792,  794 

p.  3486 376 

p.  3495 796 

p.  3497 9«»4 

p.  3500 796 

p.  3507 794 

p.  3509 796 

p.  3514 796 

p.  3517 376 

p.  3522 1168 

p.  3526 647,  650 

p.  3641 970 

p.  3651 _321 

p.  3579 1116,  1121 

p.  3691 134-137,  951,  956 

p.  3693 137 

p.  3696 137 

p.  3696 961,  966 

p.  3597 660,  662 

p.  3604 614 
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p.  8606 614 

p.  3622  • 835 

p.  3676 495,  509 

p.  3702 834 

p.  3712 980,  983 

p.  3768 607,  10(K^ 


AUbi 

Oonatitution. 

Art  1,    5  7 107 

Art.  8,  §S  180-188 010,  911 

Alt.  14 871 

AcU, 

1866-67,  p.  307,  5  2 267,270,  271 

1894-96,  p.  816 287 

1896,  Dec.  6,  p.  49 287 

Oode^  1876. 

p.  68 287 

Code,  1886, 

i  453,  d.  18 872 

Code,  1896. 

5  1316 871 

5  1318 871 

§  1319 871 

§  3911,  d.  14 672 

CalifovBlm. 

OMl  Code. 

i  1249 491 

5  1331 482 

Code  of  CivU  Procedure. 

»  738 768 

Code  of  Criminal  Proeedmre. 

Art  389 188 

Penal  Code. 

5    603 188 

5    608 136,  138 

55    618,610. t 834 

5  1426 138 

Btatutee. 

1861, p.  309,  chap.  41,  55  1,  2,  4....  887 

1870-71,  p.  801 866,  887 

1885,March  12 898 

Colorado. 

Constitution. 

Art  1?,  5    2 81S 

5    6 312 

5    9 312 

5  10 312 

Btatutee. 

1886,p.  386,  5  1 i.  110 

5  2 110,  112 

5  8 Ill 

14 Ill 

1893,p.  8H  5  427 312 

5408 312 

IMstHot  of  Oolumbla. 

Reviaed  Btatuiee. 

Gh&p.  11,  p.  20 » 160,  162 

5263 169 


Grationb. 


CmmpOed  Biaiuim. 

SU.I4.. 

•»••••••••••••••••••••■ 

Code. 

..    640 

1    tt  .  .  . 

..     721 

1  SM  .  •  . 

...     721 

i  2)3  .  • • 

►..     721 

1  SM... 

..     721 

Law9. 
l,flb^  1015 575 


CfoHBtitutiatL 


iUt.  9.  I  1  .  .  . 
Alt.  •»  I  3,  I  1 


Ood0,  1895. 


I  2850 


1062 
1063 

1063 


Hawaii. 

Code,  1S97. 


1022 


I  UOQ 

LatDS. 

18M,  May  12,  p.  70,  act  24 482,    486 

191 

(HvU  Lawn, 


1896,  act  46 
Clkap.  130. 
1897,1  616 


PwinU  Lowe, 


niiaots. 

CofiMtitutum,  18i8. 


191 
1022 


Alt     3 85 

Alt.     6 85 

Aft.    « 85 

Alt.  23 859 

Acts, 

ia69,Mardi  10 859 

April  16 859 

i899,April  21,  }  1 83 

S  2 84 

§  3 84 

8  4 84 

{5 84 

16 84 

1899,  pc  142 85 

RevUed  Btaiutet,  1874. 

Chap.  78,  {  50,  p.  607 193 

Starr  d  0urti$'8  Annoiated  Statutes. 

T6L  1,  2d  ed.  p.    689,  ehap.  24  ... .  50 

▼oL  2,  2d  ed.  p.  1586,  chap.  43  ... .  50 

^3528,1817,9  2 401,  402 

iTttrxft  Smnied  Statutes,  1901. 

f  215.  p.  630 80 

I  435 82 

VkUngo  Revised  Code  1897. 

VoL  1,  p.  253,  chap.  39 50,  51 

Criminal  Code. 

I  215 80,  82 


Laws. 
1891,J  125 653, 


665 


1895,p.   79 653 

Revised  Statutes. 

I  1245 941 

Revised  Statutes,  1881. 

S  5813 653-650 

§  5814 65^660 

Revised  Statutes,  1894. 

9  7915 663 

9  7916 663 

Bums's  Revised  Statutes,  1894. 

9  4288 I 571 

9  4298 671 

9  4290 672 

9  4293 672 

9  4294 572 

Iowa. 

Code. 

9  1884 455,  466 

9  1885 456,  456 


Constitution. 

Art  12,  9  2 174 

Latos. 

1899,  Jan.  11,  chap.  10,  9  14 175 

9  15  .  .  .175-178 

General  Statutes  1868. 

CJhap.  23 176-178 

9  32 174 

9  44 174 

9  46 176 

General  Statutes  1889. 

f  2989,  9  203 298,    299* 

General  Statutes  1897. 
Chap.  107,  9  147 299 

General  Statutes   1901. 

9  1302,  p.  293 176 

9  1315,  p.  296 175 

Kentveky. 

Laws. 

1893,chap.  171,  9  94 988 

1899,9  631 988,    994 

Revised  Statutes. 

9  4077 386 

9  4078 386 

S  4092 386 

9  4079 887 

Maryland. 

Constitution  1850. 
Art  3,  9  47 169 

Constitution   1867. 

Art.  3,  9  48 170,  172 

Acts. 

1787, 2  .Kilty,  du^).  9,  9  6 121 

1827,  chap.    72 168,  170 

1854,  chap.  250,  9  2 168,  169 

9  1 170,  172,  173 

1890,chap.  559 170 

481 


GlTAnOHl^ 


MasMiehiuMtts. 

Statutes. 

1896,chap.  313 659 

1897,  chap.  379 669 

1898,9S  1-3 669 

Public  Statutes. 

Chap.  146,  }9  36,  41 368 

Compiled  Laws  190ft. 

Vol.  2,  chap.  162,  p.  1367 368 

BKioliig^aii* 

Acts. 

1863,Feb.    6,  «  1-7,  9 1105 

1869,  Feb.  14,  Act  No.  176. .  1108, 1111,  1112 

1893,  Act  No.  319 397 

1896,  Act  No.      3  .  .• 396 

1895,  Act  No.  .263 397 

1899,  AiMil  8 397 

1899,s4>t.  22,  9  1 857 

Public  Acts, 

1881,Marcb'3,  Act  No.  17,  §S  1,  2....  1106 

1107,  1111-1113 

1883,  Act  No.  167 664,  666 

1891,Act  No.  156,  §§  1,  4 867 

1893,  Act  No.  171,     §  5 860 

1897,ActNo.    20 1108,  1112 

1899,Act  No.  237  .;  .  .: 564 

Compiled  Laws  1897. 

i  4865 857 

HoioelVs  Annotated  Statutes. 

VoL  3,  i  1594 857 

lUaiiesotm. 

Constitution. 

Art    6,  {  7 150,  153 

Art  10,  9  3 386 

General  Statutes  187$. 

Chap.  76 387,  388 

99  5905-5907,6911 840 

Qeneral  Statutes  1894. 

9  4471  .  .. 150 

9  4509 151,  156,  158 

99  4510,  4511 151 

9  4514 151 

9  4517 161 

9  4622 151 

9  4523 160,  156,  157 

9  4624 150,  168 

9  4527 160 

9  4668 151 

99  4638-4642 150-152 

9  4672  .  .  ; 151 

9  4678 161 

9  4676 151 

9  4730 151,  154 

9  6897 385-388 

99  5906,  6007 385,  388 

9  5908 385 

99  6909-6911 386 

MissiMlppi. 

Constitutions. 

§105 878 

Code  1892. 

9  8817 878 

9  3387 878 

48J 


Constitutum. 

Art  2,  99    4,30 21S 

Art.  4,  9  25   145 

Art  4,    9  28 145,  2U 

Laws. 

1887,  pp.  199,  204,  9  10 144,  145,  147 

1899,   p.  170,  99  1^2 214 

Revised  Statutes  1879. 

9  5982 143,  144 

Revised  Statutes  1889. 

9  6865 143,  146 

9  6869 144-146 

9  6570 144 

9  9225 1118 


Constitution. 

Art  1,  9    3 826 

Art.  3,  9  16 826 

LaiM. 

1899,  chap.  48 826 

Compiled  Statutes. 
Caiap.  43,  99  43-45 826 

Hew  Meviea. 

Laws. 

1897,99  468,  469 591 

99  484,  492 692 

Vew  Tork. 

Laws. 

1882,9  868 117 

1887,  chap.  821 274 

1896,ohap.  908,9  220 444 

1897,  chap.  284 444 

Revised  Statutes  1901. 

Vol.  3,  3d  ed.  p.  3692 444 

Code  of  CivU  Procedure. 

9    432,  subdi.  1-3 Ills 

9  1780 Ills 

Penal  Code. 

9  614 951 

9  525 961 

9  611,  subd.  3 061,    954 

Penal  Code  188B. 

9  608 9M 

Hovtk  Carollaa. 

Constitution  1868. 

Art  2,  9  14 972,  1131,  1132 

Art  7,  9    7 1131,1132 

Acts. 

1862,  pp.  484,  499,  chap.  136,  99  33,  85.  97S 

1868-69 1131 

1870,  chap.  236 1127 

1879,Feb.  20 972 

1883,  chap.  136 337 

1887,ehap.  183 1127,  113^ 

PubUc  Acts. 

, 1079 

9  3 1081 

9  4 1081 


1899,  chap.  62 


Citations. 


Code  1883. 

fl  1996-1990 973-976,  1127,  1130-1132 

i  2000 976 

Ordinanoe. 
18i8»lfartli  6^  {|  1,  2,  6,  12,  18.... 972-974 


OUaliOBuu 

SiatuteB, 

Alt.  2,  ^bap.  70,  9  13 

I  1852 

I  3003 

I  30M 

§  3951   

I  3056  

I  4498 


...     836 

...  1178 
...  1178 
...  100 
...  98 
...  98 
.98,     100 


I  6177 1178 

I  6182 1178 

I  6183 1178 

Beattoh  Lav>9. 

1895,  ehap.  48,  art.  6 836-839 

1809,  pw  216    836-839 

Revised  Statutes  1895. 

Alt.  15,  chap.  18,  |  1662 752 

Alt.  18,  ohap.  67,  i  4805 752 


Oresoa. 

Acts. 


1801,  F^.  18 


968 


Ads. 

1836,JimelO(P.L.767),   §36.  .322, 

(P.L.   72), §5  37,  38  ... 
]a49,Aprfl  0  (P.  L.  533),  9  1 

Sovtli  Dakotm. 

OanstUutUm. 
Alt,  22,  subd.  2 


323 
323 
323 


638 


Constitution. 


Jjts.  6,  7 


711 


Acts. 


1877,  eh^i.  104,  {2 890 

1901,  Jan.  28 957 

chap.  8 710-712 

Code. 

I  1M4 712 

8kamnon*s  Code  1896, 

i  5105 711 

41  5107,  5168 711 

M  5175,  5170 711 

15180 711 


Texaa* 

Acts. 

1879,  cbap.  28,    p.  23,    §  12  ..  610,    611 

612,    613 

1883,  chap.  58,    p.  85,  9§  9,  10  .610,     611 

1885,  chi^.     13,  pp.  13,  18 610-613 

1887,  chap.  99,  pp.  83,  86,  §  11  .610,     612 

1895,  chap.  47,  pp.  63,  67,  9  H  .610,    612 
1897,  chap.     37,    p.  39,  9  1 610-613 

chap.  129    (2    Batt.    Rev.    Stat 

art.  4218y) 365 

Revised  Statutes. 

Art.  2623 248 

Art  2624 248 

Art  2627 248 

Art  3071 204 

General  Laws  1897. 

Spec.  Se88.  chap.  6,  S  1 906 

Sayles's  Civil  Statutes  1897. 

Art.  4560/ 906 

Art.  45eOg 862 

Art  4560^ 852 

Utah. 

Compiled  Laws   1888. 

9  2293 313 

Revised  Statutes  1898. 
99     351,    352 313 

Washing^oii. 

Ballinger's  Codes  and  Statutes. 

99  6500,  5508 1010 

VoL  2,  99  6953,  6954 771,    772 

West  Virginia. 

Acts. 

1882,chapi  130,  9  12 72 

9  13 72 

9  15 72 

9  19 72 

9  25 73-75 

9  29 74 

Wiseonsin. 

Laws. 

Vol.  2, 1883,  dhap.    1,   91 251 

7,  91 1,  10 251 

VoL  2, 1891,  chap.  21, 99  4-6 251,  253 

59 251,  253 

1899,ehap.  351,  9  27 333 

Revised  Statutes  1898. 

9  17705 331 

9  3348 765 

9  4978 331,    332 

Wyomins. 

Laws. 

1896,  chap.  61,  99  l*i 


861 
481i 
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AMBROSINI,  Plff.  in  Err., 

UNITED  STATES. 

(See  8.  C  Bepor tar's  ed.  IS,) 

—  ewempiiona  —  liqucr-iaa 
bonds. 

to  be  given  to  the  state  of  II- 
and  elty  of  Chicago  as  a  condition 
Lt  to  the  issue  of  a  liquor  license 
exempted  from  the  stamp  tax  require- 
oC  the  war  revenue  act  of  1898  (30 
at  L.  448,  chap.  448),  either  as  bonds 
bu  a  atate  or  city  within  the  meaning 
ezemption  conferred  by  |  17  of  that 
r  fey  Tlrtae  of  the  proviso  in  that  sec- 
It  was  thereby  intended  to  exempt 
aad  municipalities  in  reipect  of 
of  strictly  governmental  fonc- 


[No.  14.] 

Submitted  December  4,  1901. 
October  20,  1902. 


R  to  the  District  Court  of  the 
States  for  the  Northern  District 
to  review  a  judgment  imposing 
m  finding  of  guilty  of  an  offense 
war  revenue  act.  Reverted  and 
with  a  direction  to  quash  the 


below,  on  motion  to  quash 
lOS  Fed.  239. 

hf  Mr.  Chief  Justice  Fullers 
a  writ  of  error  brought  to  re- 
ef the  district  court  im- 
mt  a  finding  of  guilt j  of  an  of- 
I  7  of  the  act  of  Congress 
Aet    to  Provide    Ways  and 
War  Expenditures,  and  for 
(30  Stat,  at  L.  448,  chap. 
V*  S^  Book  47. 


448),  otherwise  known  as  the  war  revenua 
act  of  1898.  The  indictment  contained  two 
coimts.  The  first  charged  that  defendant 
on  August  30,  1898,  executed  a  certain  bond 
in  the  penal  sum  of  $3,000  to  the  people  of 
the  state  of  Illinois  without  affixing  to  the 
bond  a  50-cent  revenue  stamp,  alleged  to  be 
required  by  said  act  of  Congress.  The  sec- 
ond count  charged  that  defendant  on  August 
30,  1898,  executed  a  certain  bond  to  the  city 
of  Chicago  in  the  penal  sum  of  $500  with- 
out affixing  thereto  a  50-cent  revenue  stamp, 
alleged  to  be  required  by  the  act.  The  bonds 
were  set  forth  in  eatenso,  A  motion  to 
quash  the  indictment  was  made  and  over- 
nUed,  and,  a  jury  being  waived,  the  cause 
was  submitted  to  the  court  for  trial,  defend- 
ant found  guilty,  and  sentenced  to  pay  a 
fine.    The  opinion  is  reported,  105  Fed.  239. 

Sections  6,  7,  and  17  of  the  act  are  as 
follows: 

"Sec.  6.  That  on  and  after  the  first  day 
of  July,  eighteen  hundred  and  ninety-eight, 
there  shall  be  levied,  collected,  and  paid,  for 
and  in  respect  of  the  several  bonds,  deben- 
tures, or  certificates  of  stock  and  of  indebted* 
ness,  and  other  documents,  instruments, 
matters,  and  things  mentioned  and  described 
in  schedule  A  of  this  act,  or  for  or  in  re- 
spect of  the  vellum,  parchment,  or  paper 
upon  which  such  instruments,  matters,  or 
things,  or  any  of  them,  shall  be  written  or 
printed  by  any  person  or  persons,  or  party 
who  shall  make^  sign*  or  issue  the  same,  or 
for  whose  use  or  benefit  the  same  shall  be 
made,  signed,  or  issued,  the  several  taxes  or 
sums  of  mon^  set  down  in  figures  *against[3] 
the  same,  respectively^  or  otherwise  specified 
or  set  forth  in  the  said  schedule.     .    .    . 

"Sec  7.  That  if  any  person  or  persons 
shall  make,  sign,  or  issue,  or  cause  to  be 
made,  signed,  or  issued,  any  instrument, 
document,  or  paper  of  any  kind  or  descrip- 
tion whatsoever,  \rithout  the  same  being 
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duly  stamped  for  denoting  the  tax  hereby 
imposed  thereon,  or  without  having  there- 
upon an  adhesive  stamp  to  denote  said  tax, 
such  person  or  persons  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  convic- 
tion thereof  shall  pay  a  fine  of  not  more 
than  one  hundred  dollars,  at  the  discretion 
•  of  the  court,  and  such  instrument,  docu- 
ment, or  paper,  as  aforesaid,  shall  not  be 
competent  evidence  in  any  court." 

"Sec.  17.  That  all  bonds,  debentures,  or 
certificates  of  indebtedness  issued  by  the  of- 
ficers of  the  United  States  government,  or 
by  the  officers  of  any  state,  county,  town, 
municipal  corporation,  or  other  corporation 
exercising  the  taxing  power,  shall  be,  and 
hereby  are,  exempt  from  the  stamp  taxes 
required  by  this  act:  Provided,  That  it  is 
the  intent  hereby  to  exempt  from  the  stamp 
taxes  imposed  by  this  act  such  state,  county, 
town,  or  other  municipal  corporations  in 
the  exercise  only  of  functions  strictly  be- 
longing to  them  in  their  ordinary  govern- 
mental, taxing,  or  municipal  capacity:  Pro- 
vided further.  That  stock  and  bonds  issued 
by  co-operative  building  and  loan  associa- 
tions whose  capital  stock  does  not  exceed 
ten  thousand  dollars,  and  building  and  loan 
associations  or  companies  that  make  loans 
only  to  tiieir  shareholders,  shall  be  exempt 
from  the  tax  herein  provided." 

Schedule  A  contained  this  provision: 
"Bond:  For  indemnifying  any  person  or 
persons,  firm,  or  corporation  who  shall  have 
become  bound  or  engaged  as  surety  for  the 
payment  of  any  sum  of  money,  or  for  the 
due  execution  or  performance  of  the  duties 
of  any  office  or  position,  and  to  account  for 
money  received  by  virtue  thereof,  and  all 
other  bonds  of  any  description,  except  such 
as  may  be  required  in  legal  proceedings,  not 
otherwise  provided  for  in  this  schedule,  50 
cents." 

The  bonds,  to  which  it  was  alleged  the 
stamps  should  have  been  affixed,  were  bonds 
required  by  the  laws  of  Illinois  to  be  given 
as  a  condition  of  the  issue  of  licenses  to 
[4]keep  dramshops  *or  sell  intoxicating  liquors 
in  the  state  of  Illinois  and  in  the  city  of 
Chicago. 

Sections  1, 2,  and  5  of  an  act  of  the  general 
assembly  of  the  state  of  Illinois,  entitled 
"An  Act  to  Provide  for  the  Licensing  of  and 
against  the  Evils  Arising  from  the  Sale  gi 
Intoxicating  Liquors,"  read: 

"Sec.  1.  That  a  dramshop  is  a  place 
where  spirituous  or  vinous  or  malt  liquors 
are  retailed  by  less  quantity  than  1  gallon, 
and  intoxicating  liquors  shall  be  deemed  to 
include  all  such  liquors  within  the  meaning 
of  this  act. 

"Sec.  2.  Whoever,  not  having  a  license 
to  keep  a  dramshop,  shall,  by  himself  or 
another,  either  as  principal,  clerk,  or  serv- 
ant, directly  or  indirectly,  sell  any  intoxi- 
cating liquor  in  any  less  quantity  than  1 
gallon,  or  in  any  quantity  to  be  drank  upon 
>tiie  premises,  or  in  or  upon  any  adjacent 
I  room,  building  [,]  yard,  premises,  or  place 
I  of  public  resort,  shall  be  fined  not  leas  than 
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twenty  dollars  [$20]  nor  more  than  one  bun* 
dred  dollars  [$100],  or  imprisoned  in  the 
county  jail  not  less  than  ten  nor  more  thaa 
thirty  days,  or  both,  in. the  discretion  of  the 
court." 

"Sec.  6.  Ko  person  shall  be  licensed  to 
keep  a  dramshop,  or  to  sell  intoxicating 
liquors,  by  any  county  board,  or  the  author- 
ities of  any  city,  town,  or  village,  unless 
he  shall  first  give  bond  in  the  penal  sum  of 
$3,000,  payable  to  the  people  of  the  state  of 
Illinois,  with  at  least  two  good  and  sufficient 
sureties,  freeholders  of  the  couaty  in  which 
the  license  is  to  be  granted,  to  be  approved 
by  the  officer  who  ma^  be  authorized  to  is- 
sue the  license,  conditioned  that  he  will  pay 
to  all  persons  all  damages  that  they  may 
sustain,  either  in  person  or  property,  or 
means  of  support,  by  reason  of  the  person  so 
obtaining  a  license  selling  qr  giving  away 
intoxicating  liquors.  The  officer  taking 
such  bond  may  examine  any  person  offered 
as  security  upon  any  such  bond,  under  oath, 
and  require  him  to  subscribe  and  swear  to 
his  statement  in  regard  to  his  pecuniary 
ability  to  become  such  security.  Any  bond 
taken  pursuant  to  this  section  may  be  sued 
upon  for  the  use  of  any  person,  or  his  legal 
representatives,  who  ma^  be  injured  bv  rea- 
son of  the  selling  or  giving  away  any  intox- 
icating liquor  by  the  person  so  licensed,  or 
by  his  agent  or  servant."  2  Starr  ft  C. 
Anno.  Stat.   (HI.)  2d  ed.  1586,  chap.  43. 

*By  article  6,  chapter  24,  of  the  statutes  [5] 
of   Illinois   concerning  cities,  it  was   pro- 
vided: 

"Sec.  1.    The  city  council  in  cities,  and 

{iresident  and  the  board  of  trustees  in  vU- 
ages,    shall    have  the  following    powers: 
... 

"Fourth.  To  fix  the  amount,  terms,  and 
manner  of  issuing  and  revoking  licenses. 
•    .    . 

"Forty-sixth.  To  license,  regulate,  and 
prohibit  the  selling  or  giving  away  of  any 
intoxicating,  malt,  vinous,  mixed,  or  fer- 
mented liquor,  the  license  not  to  extend  be- 
yond the  municipal  year  in  which  it  shall 
be  granted,  and  to  determine  the  amount  to 
be  paid  for  such  license :  .  .  .  Provided, 
further.  That  in  granting  licenses,  such  cor- 
porate authorities  shall  comply  with  what- 
ever general  law  of  the  state  may  be  in  forco 
relative  to  the  granting  of  licenses. 

.  .  .  "Ninety-sixth.  To  pass  all  ordi- 
nances, rules,  and  make  all  r^gulationa 
proper  or  necessary  to  carry  into  effect  the 
powers  granted  to  cities  or  villages,  with 
such  fines  or  penalties  as  the  city  council 
or  board  of  trustees  shall  deem  proper: 
.    .    ."     1  Starr  ft  G.  2d  ed.  689,  chap.  24. 

The  Revised  Code  of  Chicago  of  1897  pro- 
vided: "The  mayor  of  the  city  of  Chicago 
shall,  from  time  to  time,  grant  licenses  for 
the  keeping  of  dramshops  within  the  city  of 
Chicago  to  persons  who  shall  apply  to  him 
in  writing  therefor,  and  shall  furnish  evi- 
dence satisfying  him  of  their  good  character. 
Each  applicant  shall  execute  to  the  city  of 
C*hicago  a  bond,  with  at  least  two  sureties, 
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to  be  approved  by  the  city  clerk  or  city  col- 
lector, in  the  sum  of  $500,  conditioned  that 
the  applicant  shall  faithfully  obaerve  and 
keep  all  ordinances  in  force  at  the  time  of 
the  application  or  thereafter  to  be  passed 
during  the  period  of  the  license  applied  for, 
and  will  keep  dosed,  on  Sundays,  all  doors 
opening  out  upon  any  street  from  the  bar 
or  room  where  such  dramshop  is  to  be  kept; 
and  that  all  windows  opening  upon  any 
street  from  such  bar  or  room  shall,  on  Sun- 
days, be  provided  with  blinds,  shutters,  or 
curtains,  so  as  to  obstruct  the  view  from 
such  street  into  such  room.  No  applica- 
tion for  a  license  shall  be  considered  until 
such  bond  shall  have  been  filed."  1  Rev. 
Code  1897,  p.  253,  chap.  30,  art.  1. 
£6]  *The  ordinance  contained  many  other  spe- 
cific regulations  of  the  traffic,  and  provided 
that  licensee  might  be  revoked  by  the  mayor 
for  violation  of  "any  provision  of  any  ordi- 
nance of  the  city  council  relating  to  intoxi- 
cating liquors,  or  any  condition  of  the  bond 
aforesaid." 

The  conditions  of  the  bond  in  the  sum  of 
$3,000  to  the  people  of  the  state  of  Illinois 
were  substantially  in  the  words  of  the  stat- 
ute. The  conditions  of  the  bond  in  the  sum 
of  $500  to  the  city  of  Chicago  were  some- 
what more  stringent  than  the  language  of 
the  municipal  Code. 

Jfe9«fY.  T.  A.  Moran  and  IieTsr  Majrar 

■ubmitted  the  cause  for  plaintiflT  in  error : 

The  war  revenue  act  of  June  13,  1898, 
must  be  strictly  construed  as  against  the 
government. 

United  Statea  y.  laham,  17  Wall.  496,  21 
L.  ed.  728;  Hartranft  v.  Wiegmann,  121  U. 
S.  609,  30  L.  ed.  1012,  7  Sup.  Ct.  Rep.  1240; 
^Imerioaa  Vet  d  Ttcine  Co,  v.  Worthington, 
141  U.  S.  468,  35  L.  ed.  821,  12  Sup.  Ct. 
Rep.  66;  Hugus  v.  Striokler,  19  Iowa,  413; 
Ash's  Annotated  Internal  .Revenue  Laws,  p, 
360,  note  C. 

There  are  exempted,  by  necessary  impli- 
cation, those  cases  to  which  the  statute  can- 
not constitutionally  apj^ly. 

Endlich,  Interpretation  of  Statutes,  p. 
247,  S  179;  Opinion  of  the  Justices,  41  N. 
H.  553;  Prather  t.  Pritchard,  26  Ind.  65. 

The  bonds  in  question  are  exacted  in  favor 
of  the  people  by  the  laws  and  ordinances 
regulating  the  sale  of  intoxicating  liquors, 
and  are  therefore  instrumentalities  of  the 
state. 

United  States  v.  Owens,  100  Fed.  70;  31 
.    Chicago  Legal  News,  247. 

The  state  has  the  supreme  and  absolute 
control  of  the  issuing  and  panting  of  li- 
censes for  the  sale  of  intoxicating  liquors 
within  its  borders,  unhampered  by  restric- 
tions of  the  Fedml  government. 

lAcetise  Cases,  5  How.  504,  12  L.  ed.  256; 
Mugler  v.  Kansas,  123  U.  S.  623,  31  L.  ed. 
205,  8  Sup.  Ct  Rep.  273;  Kidd  v.  Pea/rson, 
128  U.  S.  1,  32  L.  ed.  346,  2  Inters.  Com. 
Rep.  232,  9  Sup.  Ct  Rep.  6;  Qiofsza  v.  Tier- 
nan,  148  U.  S.  667,  37  L.  ed.  599,  13  Sup. 
Ct.  Rep.  721 ;  Re  Hoover,  30  Fed.  61. 

The  war  revenue  act  imposes  excise 
taxes  on  transactions^  iirespective  of  who 
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in  the  first  instance  is  required  to  pay  tha- 
same. 

Western  U,  Teleg.  Co.  v.  Texas,  105  U.  S. 
460,  20  L.  ed.  1067 ;  Nicol  v.  Ames,  173  U. 
S.  600,  43  L.ed.  786,  19  Sup.  Ct  Rep.  522^ 
Jones  v.  Keep,  19  Wis.  390. 

A  state  has  no  power,  either  directly  or 
indirectly,  by  taxation  or  otherwise,  to  in- 
terfere with  any  of  the  means,  instrumental-- 
ities,  or  agencies  used  by  the  Federal  gov- 
eiTiment  in  the  exercise  of  its  sovereign  pow- 
era 

M'Culloch  v.  Maryland,  4  Wheat  316,  4 
L.  ed.  679;  Weston  v.  Charleston,  2  Pet.  449,. 
7  L.  ed.  481;  Dobbins  v.  Erie  County,  l^ 
Pet  449,  10  L.  ed.  1027 ;  Western  U.  Teleg. 
Co.  V.  Tewas,  105  U.  S.  460,  26  L.  ed.  1067  ; 
Palfrey  v.  Bostfm,  101  Mass.  329,  3  Am.. 
Rep.  364;  Newark  City  Bank  v.  Fourth- 
Ward  Assessor,  30  N.  J.  L.  13;  Nave  r.. 
King,  27  Ind.  350;  1  Desty,  Taxn.  p.  73. 

Conversely,  the  Federal  government  can- 
not interfere  by  taxation  with  the  means» 
instrumentalities,  or  agencies  used  by  tha- 
state  in  the  exercise  of  its  sovereign  powers. 

The  Collector  v.  Day,  11  Wall.  113,  suly 
fiom.    Buffington   v.    Day,   20    Ll    ed.    122; 
United  States   v.   Baltimore   d   0.   R.    Co.. 
17  Wall.  327,  21  L.  ed.  599;  State  em  rel. 
Lakey  v.  Garton,  32  Ind.  6,  2  Am.  Rep.  315; 
Warren  v.    Paul,   22    Ind.   281;    Sayles   v. 
Doivis,  22   Wis.   225;    Fifield  v.   Close,    15- 
Mich.  505;  McOovem  v.  Hoesback,  53  Pa» 
176;   Sampson  v.  Barnard,  98  Masa   359; 
Sttmeman  v.  Smith,  40  C.  C.  A.  581,  lOO* 
Fed.  600:   Warwick  v.  Bettman,  102  Fed. 
127,  Affirmed  in  47  C.  C.  A.  185,  108  Fed. 
46;  United  States  r.  Owens,    100   Fed..  70^ 
31  Chicago  Legal  News,  247. 

Assistant  Attorney  General  James  Mm. 
Beok  argued  the  cause  and  filed  a  brief  for 
defendant  in  error: 

It  is  within  the  power  of  the  state  of  Il- 
linois, as  a  police  relation,  to  make  the- 
sale  of  liquor  a  privilege;  but  such  salea 
are  equally  within  the  taxing  power  of  the 
United  States. 

Lieense  Tarn  Cases,  5  Wall.  462,  18  L.  ed. 
497. 

A  liquor  licensee  has  no  more  direct  con- 
nection with  the  ffovernment  than  a  corpo* 
ration  which  receives  its  charter,  together 
with  pecuniary  or  other  aid,  from  the 
United  States,  and  which  is  sometimes  used 
b^  the  United  States  for  governmental  pur- 
poses, such  as  the  carriage  of  the  mails  or 
the  transportation  of  troops,  etc.;  and  yet 
such  corporation  was  held  to  be  taxable  on 
the  ground  that  it  was  not  an  agency  or 
instrumentality  of  the  state. 

Union  P.  R.  Co.  v.  Peniston,  18  Wall.  5^ 
21  L.  ed.  787 ;  Thomson  v.  Union  P.  R.  Co^ 
9  Wall.  579,  19  L.  ed.  792. 

Cases  in  which  the  power  of  taxation  hem 
been  withheld  are  predicated  upon  the  fact 
that  the  things  taxed  are  the  direct  prop- 
erty or  acts  or  agencies  of  the  state,  and  are- 
not  things  done  by  an  individual  at  the  com- 
mand of  the  state  as  an  incident  of  police 
regulation. 

United  States  v.  Baltimore  d  0.  R.  Ca^ 
17   WaU.   322,  21   L.  ed.   597;   Polkick  r. 
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Farmen^  Loan  d  T.  Co.  157  U.  8.  420,  39 
!«.  ed.  769,  15  Sup.  Ct.  Rep.  673. 

There  may  be  persons  having  relations 
^tth  the  government,  who  are  not  neoea- 
«&rily  agencies  of  the  government. 

Whitehouae  v.  Langdon,  10  N.  H.  331. 

The  clear  distinction  between  a  taxable 
subject  which  may  be  affected  by  legal  reg- 
ulations, and  the  direct  agencies  of  tne 
Btate,  is  plainly  pmnted  out  by  this  court  in 
Knowlton  v.  Moore,  178  U.  S.  41,  44  L.  ed. 
969,  20  Sup.  Ct.  Rep.  747,  where  the  court, 
while  conceding  that  the  right  to  regulate 
successions  is  vested  in  the  state,  yet  held 
«that  inheritance  duties  could  be  imposed  by 
Congress. 

The  indisposition  of  this  court  to  extend 
"this  implied  constitutional  restriction  of  the 
ijixing  power  is  further  illustrated  by  United 
States  V.  Perkins,  163  U.  S.  626,  41  L.  ed. 
:287,  16  Sup.  Ct.  Rep.  1073,  where  a  bequest 
by  a  citizen  of  New  Vork  state  to  thQ  United 
States  was  held  subject  to  the  state  mher- 
iiance  law. 

Mr.  Chief  Justice  Fuller  delivered  the 
-opinion  of  the  court: 

By  the  dramshop  act  the  general  assembly 
^l  Illinois  legislated,  as  was  stated  in  the 
title  of  the  act,  ''against  the  evils  arising 
from  the  sale  of  intoxicating  liquors,"  not 
by  prohibiting  the  traffic  altogether,  but  by 
•regulating  it  in  protection  of  the  public 
'The  act  concerning  cities  authorized  munici- 
4>al  action  subject  to  the  general  law. 

The  legislation  was  enacted  in  the  exer- 
•^se  of  the  police  power  for  the  safety,  wel- 
tare,  and  health  oi  the  community,  and  it 
#8  conceded  that  that  power  is  a  power  re- 
tserved  by  the  states,  free  from  Federal  re- 
«triction  in  any  particular  material  here. 

The  act  and  the  ordinance  required  these 
t>onds  to  be  given  as  prerequisites  to  the 
dssue  of  licenses  permitting  the  sale.  The 
licenses  could  not  be  issued  without  compli- 
ance with  this  condition  precedent.  The 
statute  expressly  provided  that  no  license 
should  be  granted  "unless  he  shall  first  give 
bond  in  the  penal  sum  of  $3,000,"  and  the 
ordinance,  that  "no  application  for  a  license 
•hall  be  considered  until  such  bond  shall 
liave  been  filed." 

The  bonds  were  obviously  intended  to  se- 
cure the  proper  enforcement  of  the  laws  in 
respect  of  the  sale  of  intoxicating  liquors; 
(7]*the  prompt  payment  of  fines  and  penalties; 
a  remedy  for  injuries  in  person,  property, 
or  means  of  support;  and  the  protection  of 
the  public  in  £vers  other  enumerated  par- 
ticulars. The  granting  of  the  licenses  was 
"the  exercise  of  a  strictly  governmental  func- 
tion, and  the  giving  of  the  bonds  was  part 
of  the  same  transaction.  To  tax  the  license 
^would  be  to  impair  the  efficiency  of  state 
«nd  municipal  action  on  the  subject  and  as- 
•■UHM8  the  power  to  suppress  such  action. 
jAmA  considering  license  and  bond  together, 
texation  of  the  bond  involves  the  same  con- 
sequences. In  themselves  the  bonds  were 
JBot  mere  incidents  of  the  regulation  of  the 
traffic^  but  essential  safeguards  against  its 


evils,  and  governmental  instrumentalities 
of  state  and  of  city,  as  authorized  by  the 
state,  to  insure  the  public  welfare  in  the 
conduct  of  the  business,  although  the  busi- 
ness itself  was  not  governmental.  They 
were  not  mere  individual  undertakings  to 
secure  a  personal  privilege  as  su^ested  by 
the  court  below,  but  means  for  the  preser- 
vation of  the  peace,  the  health,  and  the 
safety  of  the  community  in  compelling  strict 
observance  of  the  law,  and  remedying  inju- 
rious results. 

The  general  principle  is  that,  as  the 
means  and  instrumentalities  employed  by 
the  general  government  to  carry  into  opera- 
tion the  powers  granted  to  it  are  exempt 
from  taxation  by  the  states,  so  are  those  of 
the  states  exempt  from  taxation  by  the  gen- 
eral government.  It  rests  on  the  law  of 
self-preservation,  for  any  government  whose 
means  employed  in  conducting  its  strictly 
governmental  operations  are-  subject  to  the 
control  of  another  and  distinct  government 
exists  only  at  the  mercy  of  the  latter.  Nel- 
son, J.,  The  Collector  v.  Day,  11  Wall.  113, 
sub  nom.  Buffington  v.  Day,  20  L.  ed.  122. 

Viewed  in  the  light  of  that  general  prin- 
ciple, we  think  it  clear  that  (>>ngress,  lest 
the  broad  language  of  schedule  A,  "and  all 
other  bonds  of  any  description  "  might  lit- 
erally cover  bonds  such  as  those  in  question, 
and  in  avoidance  of  controversy  in  that  re- 
gard, exempted  them  by  S  17,  wherein  it 
was  declared  that  it  was  intended  "to  ex- 
empt from  the  stamp  taxes  imposed  by  this 
act,  such  state,  county,  town,  or  other  mu- 
nicipal corporations  in  the  exercise  only  of 
functions  strictly  belonging  to  them  in  their 
ordinary  governmental,  t«^ng,  or  munici- 
pal capacity."  True,  this  language  was 
used  in  a  proviso,  and  the  ^enacting  clause[8] 
exempted  bonds  "issued  by  the  officers  of 
.  .  .  any  state,  county,  town,  municipal 
corporation,  or  other  corporation  exercising 
the  taxing  power;"  but  as  the  bonds  were 
required  by  the  state  and  the  city,  and  were 
issued  for  the  benefit  of  the  public,  and  not 
for  the  benefit  of  the  individuals  who  exe- 
cuted them,  it  appears  to  us  that  they  came 
fairly  within  the  meaning  of  the  clause,  as- 
suming that  they  were  covered  by  schedule 
A.  The  question  is  whether  the  bonds  were 
taken  in  the  exercise  of  a  function  strictly 
belonging  to  the  state  and  city  in  their  or- 
dinary governmental  capacity,  and  we  are 
of  opinion  that  they  were,  and  that  th^ 
were  exempted  as  no  more  taxable  than  the 
licenses.  Either  they  were  exempt,  apart 
from  the  proviso,  because,  in  the  sense  of 
the  statute,  issued  by  the  state  and  city,  or 
the  proviso  so  far  qualified  the  language  of 
the  enacting  clause  as  to  exempt  them  in 
exempting  the  state  and  city  in  respect  of 
the  exercise  of  strictly  governmental  func- 
tions. 

We  conclude,  therefore,  that  they  were 
not  taxable  within  the  statute.  United 
States  V.  Owens,  100  Fed.  70;  Stimeman  ▼. 
Smith,  40  C.  C.  A.  581,  100  Fed.  600;  War- 
wick T.  Bettfnan,  102  Fed.  127«  47  C.  C.  A. 
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186«  106  Fed.  46;  People  t.  City,  31  Chi- 
cago Id^l  Newt,  247. 

Judgment  reverted  and  cauee  remanded, 
with  a  direction  to  quash  the  indictments 

Mr.  Justice  Harlaw  did  not  hear  the  ar- 
gomenty  and  took  no  part  in  the  decision. 


CHRISTIAN  SCHWARTZ  et  al..  Petition' 

ere, 

V. 

JOHN  8.  DUSS  et  al. 

(See  8.  C  Beporter's  ed.  6-41.) 

Preeumptione  —  from  lapee  of  time  —  eom- 
mwnietie  eociety — reeulting  trttet — con- 
ourretU  findings  of  foot, 

U  Any  cSain  which,  as  a  matter  of  right,  could 
have  been  made  on  a  communistic  society 
nnder  a  provision  of  Its  plan  that  members 
who  contributed  no  property  to  the  aoclety 
should,  on  withdrawing,  receive  such  sum 
as  the  leaders  of  the  society  should  deter- 
mine, will  from  long  lapee  of  time  be  pre- 
sumed to  have  been  demanded  and  the  de- 
mand satisfied. 

%.  A  communistic  society  will  be  presumed  so 
to  have  discharged  its  obligation  to  deceased 
members  who  contributed  no  property  to  the 
society,  but  in  consideration  of  aupport  dedi- 
cated their  labor  and  services,  as  to  leave 
no  undischarged  obllgationa  or  rights  for 
distant  relatives  of  such  deceased  members 
to  assert  or  claim  against  the  community 
or  Its  property. 

t.  The  adoption  by  the  members  of  a  commu- 
nistic society  of  a  plan  by  which  all  property 
contributed  to  the  use  snd  benefit  of  the 
community  was  to  be  "Joint  and  indivisible 
stock,**  and  all  contributions  were  to  be  ir- 
revocable, was  not  the  creation  by  the  mem- 
bers of  a  trust  in  the  property  for  the  bene- 
fit of  the  society,  as  such,  which,  on  the  doc- 
trine of  resulting  trusts,  conferred  on  the 
descendants  of  members  who  contributed  no 
property  to  the  society  any  such  proprietary 
right  or  Interest  ss  entitled  them  on  the  dis- 
solution of  the  society  to  share  In  Its  prop- 
erty or  assets,  or  to  have  an  accounting. 

4.  The  disputed  facts  Involved  In  concurrent 
findings  of  a  maater  and  both  the  circuit 
court  and  the  circuit  court  of  appeals  that 
a  society  had  not  been  dissolved,  either  by 
the  consent  of  its  members  or  by  the  aban- 
donment of  the  purpose  for  which  it  was 
founded,  will  not  be  reviewed  by  the  Supreme 
Court  of  the  IJnlted  Statea. 

[No.  38.] 

Argued  April  £2   and  2S,   1902,    Decided 
Oetoher  27,  1902. 

ON    WRIT    of   certiorari    to   the   United 
States  Circuit  Court  of  Appeals  for  the 
Third  Circuit  to  review  a  judgment  which 

Nora. — Aa  to  pre»umption  of  payment  from 
lap§e  of  time — see  Dixon  v.  Gourdin  <S.  C.) 
1  L.  R.  A.  628,  and  note. 

On  renulting   truef — see   notes   to   Fink   v. 
Umscheld   (Kan.)   2  L.  R.  A.  146;   Bin  ton  v. 
Fritchard  (N.  C.)  10  L.  R.  A.  401;  and  Ducle 
T.  Ford,  84  L.  ed.  U.  S.  1001. 
187  V.  8. 


affirmed  a  decree  of  a  Circuit  Court  dis- 
missing a  bill  in  a  suit  for  the  distributioik 
of  the  property  and  assets  of  a  society  al* 
leged  to  have  ceased  to  exist.    Affirmed, 

See  same  case  below^  43  C.  C.  A.  323,  103 
Fed.  561. 

Statement  by  Mr.  Justice  MoKenaat 
This  suit  was  brought  for  the  distribtt* 
tion  of  the  property  and  assets  of  the  Hai^ 
mony  Society,  which  the  bill  alleged  had 
ceased  to  exist.  The  bill  also  prayed  for  an 
injunction  against  John  S.  Duss  to  restrain 
him  from  in  anywise  dealing  with  the  pro[K 
erty  of  the  society,  and  also  for  a  receiver* 
The  bill  was  exceedingly  voluminous.  It 
stated  the  origin  and  pnndplea  and  plan  of 

Sovernment  of  the  society;  that  many  in- 
ustries  were  started  and  conducted  by  it^ 
including  a  savings  bank;  the  town  of 
Economy,  Pennsylvania,  founded  by  it;  and 
that  its  acquisitions,  including  3,000  acre» 
of  land  in  the  city  of  Pittsburg,  amounted 
in  1890  to  upwards  of  $4,000,000;  and  "all 
of  said  possessions,  up  to  and  until  the 
grievances  hereafter  complained  of,  were- 
acruDulously  used  for  the  benefit  of  all  ita 
memDers,  and  for  the  advancement,  benefit,, 
and  continuation  of  the  society;"  that  until 
those  ffrievances  the  society,  ''from  the  pe- 
riod of  its  inception  until  a  recent  date,  ad- 
hered rigidly  to  its  plan  of  government,  and 
became  illustrious  and  highly  respected  bv- 
reason  of  its  sincere  advocacy  of  the  equal- 
ity of  man,  its  espousal  of  the  highest  prin- 
ciples of  Christianity,  and  its  honesty  and 
benevolent  administration  of  all  public  funo- 
tions,  whether  in  the  management  of  its  in- 
ternal aflfairs,  or  in  its  many  transactions 
with  the 'citizens  of  western  Pennsylvania." 
The  bill  also  averred  that  the  society  "but 
once  in  a  period  *of  ninety  years  sufiferedtll] 
from  serious  internal  disorder,"  which 
arose  from  the  induction  into  the  society  of 
one  Count  De  Leon,  his  artifices  and  subse- 
quent secession,  lliat  in  1890  there  "be- 
gan a  second  conspiracy,  the  results  of 
which  overturned  and  destroyed  the  entire 
government  of  the  society,  wasted  nearly  ita 
entire  wealth,  depleted  its  membership  to  a 
few  aged  and  infirm  women,  and  placed  the 
management  of  the  society  and  the  control* 
of  its  remaining  assets  in  the  hands  of  one- 
man,  and  certain  associates  and  confeder- 
ates within  and  without  the  ranks  of  the- 
society." 

That  the  acting  and  directing  mind  of  the 
conspiracy  was  John  S.  Duss,  and  he  ob- 
tained his  power  as  follows:  In  1847  a 
plan  of  regulation  and  government  of  the 
society  was  adopted,  by  which  its  internal 
affairs  were  managed  by  a  "board  of  elders," 
composed  of  nine  members,  and  its  external 
affairs  were  managed  by  a  "board  of  trus- 
tees," composed  of  two  members.  Romulua 
L.  Baker  and  Jacob  Henrici  were  chosen  the 
first  board  of  trustees.  Baker  died  in  1868, 
and  Henrici  and  Jonathan  Lenz  became  the 
board  of  trustees;  the  latter  was  succeeded^ 
upon  his  death  in  1800,  by  Ernest  Woelful; 
Woelful  also  died  in  1890,  and  Duss  became 
his  successor.    Henrici  died   in   1802,   and 
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one  Samuel  Sieber  was  appointed,  and,  on 
:3iis  retirement  from  the  society,  Gottlieb 
Riethmueller,  a  relative  of  Duss,  was  elected 
trustee.  At  the  time  of  the  filing  of  the 
'^ill,  Duas  and  Riethmueller  were  trustees. 

The  bill  detailed  the  acts  and  purposes  of 
ZDuss  at  great  length.  It  is,  however, 
«€nough  to  say  that  the  bill  alleged  that  he 
^i>ecarae  senior  trustee  and  a  member  of  the 
lx>ard  of  elders,  and  conceived  the  purpose 
4ii  wrecking  and  dismembering  the  society, 
4ind  attempted  to  execute  such  purpose. 
That  the  condition  of  the  society  gave  him 
•opportunity;  that  he  caused  the  expulsion 
K>f  at  least  one  member,  and  induced  or  paid 
'Otherft  to  withdraw.  That  the  increase  in 
tthe  lAo^iee/  eould  only  be  through  the  admis- 
csion  of  new  members,  and  he  directed  that 
ao  new  members  be  fleeted  under  any  cir- 
'Cumstances  whatever,  and  as  a  result  there- 
•of  the  said  Duss  and  Susie,  his  wife,  were 
^the  last  members  admitted  in  the  four  years 
ipreceding  the  filing  of  the  bill. 
IMQ  TThat  he  enter^  into  certain  arranffe- 
(ments  with  one  Henry  Hice  and  John 
'beeves,  of  the  town  of  Beaver,  Pennsyl- 
-vania,  by  which  he  used  $1,000,000  of  the 
rsociety's  money,  without  the  knowledge  or 
•consent  of  its  members,  "to  pay  off  the  al- 
leged indebtedness  of  the  Economy  Savings 
Bank,  of  which  said  Hice  and  Reeves  were 
ithe  principal  officers,"  though  at  the  time 
^e  knew  that  the  bank  was  wholly  insolvent 
^y  reason  of  the  overdrafts  made  by  said 
Hice  and  Keeves,  and  although  he  knew  that 
they  had  caused  a  loss  to  the  society  of  over 
<$2,000,000,  "as  officers  and  stockholders  in 
said  bank,  and  officers  and  stockholders  in 
the  Beaver  Falls  Cutlery  Works  and  File 
Works,  the  debtors  of  said  bank;"'  that  he 
had  not  sued  to  recover  back  the  money,  but, 
on  the  contrary,  had  abetted  them  in  obtain- 
ing further  assets  of  the  society. 

That  in  pursuance  of  his  scheme  to  de- 
iraud  the  society,  and  to  pay  the  indebted- 
ness of  the  Economy  Savings  Bank,*  and  for 
f>aying  off  claims  upon  which  the  society 
was  only  partly  liable,  if  at  all,  he  and  his 
-cotrustee,  Henrici,  executed  a  mortgage  for 
the  sum  of  $400,000  upon  the  real  estate 
of  the  society,  but  that  Henrici,  at  the  time 
of  its  execution,  "was  in  articulo  mortis, 
jind  wholly  beyond  any  power  of  compre- 
hension of  his  act."  And  on  the  —  day  of 
-June,  1893,  he  caused  to  be  executed  an- 
•other  mortgage,  without  the  knowledge  or 
•consent  of  the  members,  for  $100,000,  bear- 
ing interest  at  0  per  cent,  upon  the  land  de- 
scribed in  the  former  mortgage,  to  raise  a 
-fund  "wherewith  to  secretly  secure  and  in- 
duce removal  of  those  members  most  likely 
to  inquire  into  the  validity  or  propriety  of 
iiis  conduct  as  trustee." 

It  was  averred  that  the  society  had  cer- 
?tain  dividend-paying  stocks  which  Duss,  in 
•pursuance  of  his  scheme,  disposed  of  with- 
out the  knowledge  of  any  member  of  the  so- 
oiety,  except  possibly  his  wife  and  Gottlieb 
Hiethmueller.  The  names  of  ten  persons 
were  stated,  who,  it  was  alleged,  Duss,  "by 
representation,   coercion,   and   the  payment 


of  large  sums  of  money,"  induced,  within 
two  years  preceding  the  commencement  of 
the  suit,  to  withdraw  firom  the  society,  and 
that  he  waa  endeavoring  to  compel  remain- 
ing members  "to  depaH,  by  means  of  in- 
timidation and  oppression." 

*lliat  the  membership  of  the  society  wa8[1.3| 
reduced  to  eight  persons,  none  of  whom  were 
aware  of  the  actions  of  Duss,  or  were  con- 
sult^ by  him. 

"That  on  the  12th  day  of  April,  1804,  the 
said  Duss,  without  any  authority  from  the 
members  of  the  Harmony  Society,  and  in 
the  utmost  disregard  to  his  trust,  secretly 
entered  into  an  agreement  with  said  Hice, 
Reeves,  and  one  James  Dickson,  whereby  he, 
the  said  Duss,  agreed  to  conv^  the  town  of 
Economy,  the  surrounding  properties,  and 
certain  other  lands  of  the  Harmony  Society, 
situate  in  Allegheny  county,  to  the  Union 
Ck)mpany,  an  alleged  corporation  created 
under  the  laws  of  the  state  of  Pennsylvania. 
And  your  orators  allege  that  a  conveyance 
has  been  made  by  said  Duss  for  the  lands 
as  aforesaid,  and  that  the  same  was  made 
without  the  knowledge  of  your  orators,  or 
any  members  of  the  said  society,  excepting, 
possibly,  Susie  C,  wife  of  said  Duss,  and 
Gottlieb  Riethmueller.  That  by  the  said 
pretended  conveyance  and  sale  of  the  home 
of  the  Harmony  Society  and  its  other  prop- 
erties, the  said  Duss  has  attempted  to 
wholly  terminate  the  existence  of  said  so- 
ciety, not  only  as  to  the  government  thereof 
by  the  board  of  elders  and  by  the  members, 
but  also  as  to  the  ownership  of  any  prop- 
erty. That  the  said  Union  Company,  in 
addition  to  said  Duss  and  Riethmueller,  is 
composed  of  said  Hice  and  Reeves,  debtors 
of  the  said  Harmony  Society,  as  hereinbe- 
fore stated,  and  one  James  Dickson,  the  pri- 
vate bookkeeper  and  confidential  agent  of 
said  Duss,  whose  interest  in  said  corpora- 
tion was  acquired  by  gift  from  said  Duss. 

"That  your  orators  axe  advised  that  it 
was  not  competent  for  the  said  trustees  to 
convey  said  properties  to  the  said  Union 
Company,  but  such  transfer  was  a  breach  of 
trust,  and  wholly  invalid." 

It  was  further  averred  that  the  principle 
of  equality  had  been  departed  from.  That 
Duss  and  his  family  enjoyed  every  luxury, 
while  the  aged  and  infirm  members  were 
obliged  "to  be  content  with  the  bare  neces- 
saries of  life,  awarded  with  grudging,  stint- 
ing hands." 

And  it  was  finally  averred — 

"That  recently  said  Harmony  Society 
has  become  dissolved  *as  aforesaid;  that  all [14] 
of  its  purposes  and  practices,  established  as 
aforesaid  by  the  founder  of  said  society  and 
by  the  ancestors  of  your  orators,  have  been 
abandoned;  that  the  pursuit  of  agriculture 
no  longer  exists  in  said  society;  that  its 
chief  assets,  consisting  of  bonds,  stocks,  and 
other  securities,  and  the  town  of  Economy, 
with  its  buildings,  and  the  adjacent  lands 
of  said  society,  consisting  of  some  3,000 
acres,  and  which  constituted  the  basis  of 
organization  and  business  of  said  society, 
have  been  sold  and  conveyed  awav  by  the 
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ttid  Inisa  as  aforesaid,  in  fraud,  however, 
«f  the  rights  of  your  orators  and  their  co- 
tenants  ;  and  that,  by  reason  of  the  facts 
hereinbefore  set  forth,  your  orators  and  the 
said  last  members,  except  the  said  Duss  and 
wife,  are  now  tenants  in  common  of  all  said 
bttds  and  tenements,  and  entitled  to  parti- 
tion thereof  in  proportion,  to  their  respective 
interests. 

"That  for  some  time  past  the  members  of 
said  Harmony  Society  have  been  retiring 
thcrefrcHn,  and  have  received  the  amount  of 
their  interest  in  said  association  in  t^e 
land  or  money,  or  both,  the  land  being  set 
spart  in  severalty  to  them,  and  have  re- 
leased all  of  their  rights  and  interests  in 
said  association  in  consideration  for  such 
Dsymcnt  or  conveyance  to  them;  and  that, 
hf  said  retirement  and  withdrawal,  the 
membership  of  said  association  has  been  re- 
duced to  the  persons  hereinbefore  named 
members;  that  by  common  consent  this  as- 
sociation has  ceased  to  exist  as  an  associa- 
tion; and  that,  if  the  property  thereof  has 
ever  been  impressed  with  a  trust  (which 
your  orators  deny,  as  being  contrary  to  pub- 
lic policy,  and  void  in  law  or  equity),  such 
trust  has  wholly  ceased,  and  the  assets  of 
such  dissolved  association  have  reverted  to 
the  donors  thereof,  amone  whom  were  the 
ancestors  and  intestates  of  your  orators,  as 
hereinbefore  fully  set  forth." 

Duss,  Hice,  Reeves,  and  the  Union  Com- 
pany answered  separately.  The  other  de- 
fendants joined  in  an  answer.  By  agree- 
ment of  the  parties  the  case  was  referred 
to  a  master,  with  "authority  to  hear  and 
take  all  Uie  testimony,  and  to  find  all  the 
issues  of  law  and  facts,  and  to  report  the 
testimony  and  such  findings  to  the  court; 
and  if  the  report  of  such  master  shall  sug- 
gest a  decree  that  the  plaintiffs,  or  any  of 
ns]  them,  are  entitled  *to  an  account  against  the 
defendants,  or  any  of  them,  and  the  same  be 
confirmed  by  the  court,  then  the  case  shall 
be  referred  again  to  the  master  to  state 
such  an  account,  and  report  thereon  to  the 
court." 

Under  the  orders  of  the  court  the  master 
eonsidered  the  following  questions: 

''Ist.  Have  the  plaintiffs,  or  any  of  them, 
such  a  proprietary  right  or  interest  in  the 
property  and  assets  of  the  Harmony  So- 
ciety as  entitled  them,  upon  the  dissolu-^' 
tion  of  the  society,  to  any  part  of,  or  share 
in,  such  property  or  assets,  or  as  entitles 
tliem  to  the  account  prayed  ior  in  the  bill  ? 
**2A,  Has  the  Harmony  Society  been  dis- 
•ohred  by  the  common  consent  of  the  mem- 
bers or  by  an  abandonment  of  the  purposes 
for  which  it  was  formed?" 

On  both  propositions  the  master  reported 
adversely  to  the  claim  of  the  petitioners, 
and  recommended  a  decree  dismissing  the 
bill  His  conclusions  of  fact  and  law  were 
approved  and  accepted  by  the  circuit  court, 
ami  a  decree  entered  dismissing  the  bill. 
The  decree  was  aflirmed  by  the  circuit  court 
of  appeals.  The  case  was  then  brought  here 
by  certiorari  on  petition  of  the  plaintiffs  in 
the  circoit  court.  Other  facts  will  be  stated 
IB  the  opinion. 
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Messrs.  Oeoree  Shlras,  3d,  and  S. 
Sohoyer,  Jr.,  argued  the  cause  and  filed  a 
brief  for  petitioners. 

Messrs.  8.  B.  Sohoyer,  J.  J,  Miller,  8. 
8choyer,  Jr.,  and  8hiras  d  Dickey  filed  a 
brief  for  petitioners  in  support  of  the  peti- 
tion for  writ  of  certiorari. 

Messrs.  I>.  T.  Watson  and  Jolins  Mo- 
Cleave  argued  the  cause  and  filed  a  brief 
for  respondents. 

Contentions  of  counsel  sufficiently  appear 
in  the  opinion. 

Mr.  Justice  MoKenna  delivered  the 
opinion  of  the  court: 

Two  questions  were  submitted  to  the 
master :  ( I )  Have  the  plaintiffs  such  a  pro- 
prietary right  or  interest  as  would  entitle 
them,  upon  the  dissolution  of  the  society, 
to  share  all  its  property  or  assets,  or  which 
entitles  them  to  an  accounting?  (2)  Has 
the  society  been  dissolved  by  consent  or  by 
an  abandonment  of  the  purposes  for  which 
it  was  formed?  A  negative  answer  to  ei- 
ther of  the  propositions  determines  the  con- 
troversy against  *petitioners,  and  both  were[16] 
so  answered  by  the  master  and  by  the  cir- 
cuit court  and  the  circuit  court  of  appeals. 
The  case,  therefore,  seems  not  to  be  as  broad 
or  as  complex  as  presented  in  the  argument 
of  counsel.  The  case  is  certainly  clear  from 
any  disputes  of  fact,  and  we  may  dismiss 
from  consideration  the  accusations  against 
Duss,  not  only  as  to  his  motives  in  joining 
the  society,  but  also  as  to  his  motives  and 
acts  as  a  member  and  officer  of  it.  We  are 
concerned  alone  with  the  legal  aspect  and 
consequences  of  his  acts,  and  those  of  his 
associates.  They,  however,  pertain  more 
particularly  to  the  seconcl  proposition. 

This  is  not  the  first  time  that  the  Har- 
mony Society  has  been  before  the  courts. 
Its  history  has  been  recited,  and  its  princi- 
ples characterized  and  defined,  not  only  by 
the  supreme  court  of  Pennsylvania,  but  by 
this  court.  8chriber  v.  Rapp,  5  Watts,  351, 
30  Am.  Dec.  327;  Baker  v.  Naohtrieb,  19 
How.  126,  16  L.  ed.  628;  8peidel  v.  Henrioi, 
120  U.  S.  377,  30  L.  ed.  718,  7  Sup.  Ct  Rep. 
610. 

The  society  was  formed  by  one  Oeorge 
Rapp,  who,  with  his  son  and  others,  came 
from  the  Kingdom  of  Wurtemberff  to  the 
United  States  in  1803  or  1804,  and  settled 
at  Harmony,  in  Butler  county,  Pennsyl- 
vania>  In  1814  the  society  moved  to  Posey 
county,  Indiana,  and  later  removed  to  Econ- 
omy, Pennsylvania,  its  present  abode,  in 
1826.  Its  members  "were  associated  and 
combined  by  the  common  belief  that  the 
government  of  the  patriarchal  age,  united 
to  the  community  of  property  adopted  in 
the  days  of  the  apostles,  would  conduce  to 
promote  their  temporal  and  eternal  happi-  - 
ness."     19  How.  126,  15  L.  ed.  628. 

Their  relations,  principles  of  governm^it, 
personal  and  property  rights,  were  provided 
for  by  written  contracts,  executed  respect- 
ively in  1806,  1821,  1827,  1836,  1847,  1890, 
and  1892.  The  present  discussion  is  con- 
cerned with  the  first  four. 

By  article  1  of  the  contract  of  1805,  each 
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subscriber  to  that  contract  delivered  up,  re- 
nounced, and  remitted  all  of  his  or  her  prop- 
erty of  eveiy  kind,  ''as  a  free  gift  or  dona- 
tion, for  the  benefit  and  use  of  the  commu- 
nitj,"  and  bound  themselves,  their  heirs  and 
descendants,  "to  make  free  renunciation 
thereof,  and  to  leave  the  same  at  the  dis- 
posal of  the  superintendents  of  the  com- 
munity," as  if  the  subscribers  "never  had 
nor  possessed  it." 
(17]  *In  article  2  they  pledged  obedience  and 
submission  to  the  society,  and  promised  "to 
promote  the  good  and  interest  of  the  com- 
munity," and  to  that  they  pledged  their 
children  and  families.  But,  recognizing  a 
possible  weakness  and  inability  to  "stand 
to  it .  in  the  community,"  they  promised 
(article  3)  never  to  demand  any  reward  for 
themselves  or  children  for  "labor  or  serv- 
ices," and  declared  whatever  they  should  do 
would  be  "as  a  voluntary  service  for  our 
brethren."  In  consideration  of  this  renun- 
ciation of  property  and  dedication  of  labor 
and  services,  George  Rapp  and  his  associ- 
ates promised  to  supply  the  subscribers  to 
the  contract  with  all  the  necessaries  of  life, 
not  only  in  their  "healthful  days,  but  when 
they  should  become  sick  or  unfit  for  labor." 
And  if,  after  a  "short  or  long  period,"  a 
member  chould  die  or  otherwise  depart  from 
the  commimity,  "being  the  father  or  mother 
of  a  family,"  such  family  should  "not  be 
left  widows  and  orphans,  but  partakers  of 
the  same  rights  and  maintenance." 

Article  6  was  as  follows: 

"And  if  the  case  should  happen,  as  above 
stated,  that  one  or  more  of  tne  subscribers, 
after  a  short  or  long  period,  should  break 
their  promise,  and  could  or  would  not  sub- 
mit to  the  laws  and  regulations  of  the 
church  or  community,  and  for  that  or  any 
other  cause  would  leave  Harmony,  George 
Rapp  and  his  associates  promise  to  refund 
him  or  them  the  value  of  his  or  their  prop- 
erty brouffht  in,  without  interest,  in  one, 
two,  or  three  annual  instalments,  as  the 
sum  may  be  large  or  small;  and  if  one  or 
more  of  them  were  poor,  and  brought  noth- 
ing into  the  community,  they  shall,  pro- 
vided they  depart  openly  and  orderly,  re- 
ceive a  donation  of  money,  according  to  his 
or  their  conduct  while  a  member,  or  as  he 
or  their  circumstances  and  necessities  may 
require,  which  George  Rapp  and  associates 
■hall  determine  at  his  or  their  departure." 

The  society  became  the  owner  of  about 
7,000  acres  of  land  at  Harmony,  which,  on 
May  6,  1816,  was  conveyed  by  Frederick 
Rapp,  as  attorney  in  fact,  to  Abraham  Zieg- 
ler  for  $100,000.  That  year,  or  in  1814, 
the  society  removed  to  Indiana.  There  a 
second  agreement  was  entered  into  January 
20,  1821.  This  agreement  expressed,  as 
that  of  1805,  the  submission  of  the  subscrib- 
(Mjers  *to  the  society,  the  dedication  of  their 
service  and  labor,  and  contained  the  same 
promises  of  support. 

The  master  found  that  "in  1825  the  so- 
ciety removed  from  Indiana  to  Beaver 
eoanty,  Pennsylvania,  where  they  purchased 
and  settled  upon  a  tract  of  land  containing 
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about  3,000  acres,  now  known  as  'Economy y*^ 
where  they  have  since  remained,  and  whick 
has  since  become  very  valuable,  and  on  whicl^ 
they  have  erected  many  buildings,  includ- 
ing dwellings  and  factories  of  various  kinds^ 
and  made  many  valuable  improvements." 

In  1827  another  agreement  was  enter^ 
into,  the  preamble  of  which  was  as  follows: 

"Whereas,  bj  the  favor  of  Divine  Provi» 
dence  an  association  or  community  has  he&M 
formed  by  George  Rapp  and  many  others, 
upon  the  basis  of  Christian  fellowship,  tho 
principles  of  which,  being  faithfully  derived 
from  tiie  sacred  Scriptures,  include  the  gov- 
ernment of  the  patriarchal  age,  united  to 
the  community  of  property  adopted  in  the 
days  of  the  apostles,  and  wherein  the  single 
object  sought  is  to  approximate,  so  far  a» 
human  imperfection  will  allow,  to  the  ful- 
filment of  the  will  of  God,  by  the  exercise  of 
those  affections  and  the  practice  of  those 
virtues  which  are  essential  to  the  happi- 
ness of  man  in  time  aQd  throughout  eter- 
nity. 

"And  whereas,  it  is  necessary  to  the  good 
order  and  well  being  of  said  associationa 
that  the  condition  of  membership  should  be 
clearly  understood,  and  that  the  rights  and 
privileges  and  duties  of  every  individual 
therein  should  be  so  defined  as  to  prevent 
mistake  or  disappointment  on  the  one  hand, 
and  contention  or  disagreement  on  the 
other." 

This  agreement  was  an  amplification  of 
that  of  1805.  Article  5  of  the  latter  became 
article  6.  This  agreement  was  signed  by 
522  members  of  the  association,  and  after- 
wards, and  until  February  14,  1836,  wa» 
signed  by  144  additional  members.  In 
1832,  dissensions  having  arisen,  a  large 
number  of  the  members  withdrew,  under 
the  leadership  of  one  Count  De  Leon.  They 
received  $110,000,  and  granted  a  release 
unto  George  Rapp  and  his  associates  of  all 
of  their  right  ana  title  in  any  of  the  prop- 
erty "beloni^ng  to  the  society  of  George 
Rapp  and  his  associates." 

'In  1836  another  agreement  was  entered  [itfj^ 
into  revoking  and  annulling  the  6th  article 
of  the  agreement  of  1827, — ^5th  article  of  the 
agreement  of  1805.    The  agreement  recited 
the  6th  article — 

"And  whereas,  the  provisions  of  the  said 
6th  article,  though  assented  to  at  the  time, 
manifestly  depart  from  the  great  principle 
of  a  community  of  goods,  and  mav  tend  to 
foster  and  perpetuate  a  feeling  of  ineoual- 
ity,  at  variance  with  the  true  spirit  and  ob-  . 
jecta  of  the  association; 

"And  whereas,  the  principle  of  restora- 
tion of  property,  besides  its  pernicious  ten- 
dency, is  one  which  cannot  now  be  enforced 
with  uniformity  and  fairness,  inasmuch  a» 
the  members  of  the  association,  in  the  year 
1816,  imder  a  solemn  conviction  of  the  truth 
of  what  is  above  recited,  did  destroy  all  rec- 
ord and  memorial  of  the  respective  contri- 
butions up  to  that  time; 

"And  whereas,  continued  happiness  and 
prosperity  of  the  association,  a  more  inti- 
mate knowledge  of  each  other,  have  removed 
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from  the  minds  of  all  members  the  least 
apprehension  of  injustice  and  bad  faith: 

"Now,  therefore,  be  it  known  by  these 
presents,  that  the  undersigned,  with  a  view 
to  carry  out  fully  the  great  principles  of  our 
union,  and  in  consideration  of  the  benefits 
to  be  derived  therefrom,  do  hereby  solemnlv 
enter  into  covenants,  and  agree  with  each 
other  as  follows: 

'*lst.  The  said  6th  article  is  entirsly  an- 
nulled and  made  void,  as  if  it  had  never  ex- 
isted; all  others  remain  in  full  force  as 
heretofore. 

'*2d.  All  the  property  of  the  society,  real, 
personal  and  mixed,  in  law  or  equity,  and 
nowsoever  contributed  or  acquired,  shall  be 
deemed,  now  and  forever,  joint  and  indi- 
visible stock.  Each  individual  is  to  be  con- 
sidered to  have  finally  and  irrevocably 
parted  with  all  his  former  contributions, 
whether  in  land,  goods,  money,  or  labor; 
and  the  same  rule  shall  apply  to  all  future 
contributions,   whatever  tney  may  be. 

"3d.  Should  any  individual  withdraw 
from  the  society  or  depart  this  life,  neither 
he  in  the  one  case  nor  his  representatives 
in  the  other  shall  be  entitled  to  demand  an 
[SO]  account  of  said  ^contributions,  whether  in 
land,  goods,  money,  or  labor,  or  to  claim 
anything  from  the  society  as  matter  of 
right.  But  it  shall  be  left  altogether  to  the 
discretion  of  the  superintendent  to  decide 
whether  any,  and,  if  any,  what,  allowance 
shall  be  made  to  such  member  or  his  repre- 
sentatives as  a  donation." 

The  agreement  was  signed  by  all  who  were 
then  members,  and  subsequently  by  thirty- 
three  others. 

•  Prior  to  his  death,  in  1834,  Frederick 
Rapp,  a  member  of  the  society,  had  been  its 
business  agent,  and  transacted  its  external 
affairs.  After  his  death  the  members  of 
the  society  (July  6,  1834)  executed  a  power 
of  attorney  to  George  Rapp,  constituting 
him  such  general  agent,  with  power  to  ap- 
point agents  and  substitutes  under  him. 
On  the  same  day  he  appointed  Romulus  L. 
Baker  and  Jacob  Henrici  his  substitutes. 
This  power  of  attorney  was  signed  by  402 
members,  and  recited  the  death  of  Freder- 
ick Rapp,  and  the  consequent  necessity  for 
the  appointment  of  a  new  agent,  so  that  the 
temporal  affairs  of  the  society  would  con- 
tinue to  be  managed  in  a  mode  which  had 
proved  convenient  and  satisfactory,  consti- 
tuted George  Rapp  such  agent  with  power  of 
substitution,  invested  him  with  all  neces- 
sary powers,  iricluding  the  receipt  and  the 
execution  of  conveyances  of  real  and  per- 
sonal property.  George  Rapp  disclaimed 
any  greater  interest  in  the  then  resources  or 
future  earnings  of  the  society  than  other 
members. 

George  Rapp  was  the  founder  of  the  so- 
ciety, and  continued  to  be  its  head,  or  super- 
intendent, and  to  rule  and  govern  it  until 
his  death,  in  1847.  After  his  death  another 
agreement  was  executed  (August  12,  1847). 
It  was  sifirned  by  280  members.  The  agree- 
ment recited  the  death  of  Rapp,  and  ex- 
pressed the  necessity,  "to  the  good  order 
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and  well  being  of  tiie  association,  that  some 
plan  should  ht  agreed  upon  to  regulate  ita 
future  aflTairs,  promote  its  general  welfare, 
and  preserve  and  maintain  it  upon  its  origi- 
nal basis;"  and  announced  to  all  immedi- 
ately concerned,  that  the  surviving  and  re- 
maining members  of  the  Harmony  Society 
each  covenanted  with  all  the  others  thereof, 
and  with  those  who  should  thereafter  be- 
come members,  "to  solemnly  recognize,  re- 
establish, and  continue  the  articles  of  our 
^association  (the  6th  section  excepted),  en- [211 
tered  into  at  Economy  on  the  0th  day  of 
March,  ▲.  d.  1827." 

This  agre^nent  created  a  board  of  elders 
of  nine  members  to  conduct  the  internal  af- 
fairs of  the  society,  and  a  board  of  trustees 
of  two  members  to  conduct  its  external  af- 
fairs. The  trustees  disclaimed  any  greater  ' 
personal  interest  in  the  property  of  the  so- 
cietv  than  other  members. 

These  agreements,  the  master  found,  "are 
the  agreements  and  documents  under  which, 
or  some  of  whichi  the  plaintiffs  claim  the 
right  to  share  in  the  property  and  assets 
of  the  society  as  heirs  of  former  members." 
And  as  to  the  relations  of  the  plaintiflTs  to 
the  society,  the  master  found  as  follows: 

"1st.  That  none  of  the  plaintiflTs  wer» 
ever  members  of  the  society. 

"2d.  That  all  of  those  members  of  the  so- 
ciety through  whom  Christian  Schwartz 
claims  as  their  heir  signed  the  agreements 
of  1836  and  1847,  and  continued  membera 
until  their  death. 

"3d.  That  Antony  Koterba  claims  as  heir 
of  his  father,  Joseph  Koterba,  and  his  half- 
brother,  Andreas  Koterba;  that  Joseph  Ko- 
terba joined  in  the  organization  of  the  so* 
ciety,  and  also  si^ed  the  a^eement  of  1827, 
and  afterwards,  in  1827,  withdrew  from  the 
society;  and  that  Andreas  Koterba  signed 
the  agreements  of  1827,  1836,  and  1847,  and 
died  a  member  of  the  aodetj. 

"4th.  That  the  grandpaienta  of  David 
Strohaker,  vie,.  Christian  Strohaker  and 
wife,  and  Matthias  Rief  and  wife,  joined 
the  society  in  1805,  and  all  remained  mem- 
bers until  their  death, — all  dving  between 
1820  and  1825,  except  Mrs.  Rief,  who  died 
between  1830  and  1836.  That  his  father, 
Christopher  Strohaker,  signed  the  agree- 
ment of  1827,  and  withdrew  from  the  so- 
ciety in  1827.  That  his  aunt,  Catharina 
Strohaker,  signed  the  agreements  of  1827, 
1836,  and  1847,  and  continued  a  member  of 
the  society  until  her  death. 

"5th.  That  Lawrence  Scheel  and  Jacob 
Scheel,  ancestors  of  Allen  and  G.  L.  Shale, 
joined  the  society  in  1805;  that  Lawrence 
withdrew  in  1824  or  1826;  that  Jacob  Scheel 
signed  the  agreement  of  1827,  and  died,  a 
member,  about  1837. 

*"6th.  That  none  of  the  parties  through[2Sl 
whom  the  plaintiffs  claim  contributed  uny 
money  or  property  to  the  society." 

He  divided  the  persons  from  whom  the 
plaintiffs  claim  as  follows: 

"1st.  Those  withdrawn  from  the  society 
before  the  execution  of  the  agreement  of 
18S6. 
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"2d.  Tliose  dying  in  the  looiety  before 
that  time. 

"3d.  Those  who  died  members  of  the  so- 
eiety  after  having  joined  in  the  agreements 
of  1^30  and  1847." 

Manifestly,  the  plaintiffs  cannot  have 
other  riffhts  than  their  ancestors,  and  the 
rights  of  the  latter  depend  upon  the  agree* 
ments  they  signed.  The  agreements  we 
have  recited.  .  The  signers  of  them  certainly 
strove  to  express  uieir  meaning  clearly, 
and,  whenever  occasion  arose,  declared  their 
understanding,  aims,  and  purposes,  and  al- 
ways substantially  in  the  same  way. 

The  cardinal  principle  of  the  society  was 
self-abnegation.  It  was  manifested,  not 
only  by  submission  to  a  religious  head,  but 
by  a  community,  instead  of  individual,  own- 
'  ^rship  of  property,  and  the  dedication  of 
their  labor  to  the  society.  The  possibility 
of  some  member  or  members  not  being  able 
to  ''stand  to  it,"  to  use  the  expressive  phrase 
of  the  agreements,  was  contemplated,  and 
provision  was  made  for  that  event.  But  a 
very  significant  difference  was  made  between 
a  performance  of  service  and  the  contribu- 
tion of  property.  For  the  former  *it  was 
covenanted  by  the  members  no  reward 
ehould  be  demanded  for  themselves  or  their 
children  or  tho^  belonging  to  them.  As  to 
the  latter,  George  Rapp  and  his  associates 
promised  to  refund  the  value  of  the  prop- 
erty brouffht  in,  without  interest,  in  one, 
two,  or  three  annual  instalments,  as  the 
same  might  be  large  or  small.  It  was,  how- 
ever, provided,  as  to  those  who  "were  poor 
and  brought  nothing  to  the  community," 
that  they  should  receive,  if  they  departed 
openly  and  orderly,  "a  donation  in  money, 
according  to  his  or  their  conduct  while  a 
member,  or  as  his  or  their  circumstances 
might  require,"  as  "George  Rapp  and  his 
associates  shall  determine^'  (agreement  of 
1805) ;  as  "in  the  judgment  of  the  superin- 
tendents of  the  association"  (agreement  of 
1827). 
f  23]  *Tho8e  provisions  apply  to  those  who  with- 
drew from  the  society  prior  to  1836, — the 
first  class  into  which  the  master  divided  the 
plaintiffs, — and  need  not  much  comment. 
None  of  the  persons  who  so  withdrew  con- 
tributed property  to  the  association.  We 
are  not  infonned  by  the  record  whether 
their  conduct  when  in  the  society,  or 
whether  their  manner  of  withdrawing  from 
it,  entitled  them  to  the  consideration  that 
the  articles  of  agreement  permitted  as  an 
indulgence  to  withdrawing  members.  If 
they  could  have  exacted  anything  as  a  mat- 
ter of  right,  it  would  now  be  presumed  that 
it  had  been  demanded  and  the  demand  sat- 
isfied. 

There  was  another  class, — the  faithful 
and  abiding  members;  but  even  these,  the 
master  found,  contributed  no  property,  and 
the  decision  of  their  rights  becomes  as  easy 
as  the  decision  of  the  right  of  those  who 
^*could  not  stand  to  it  in  the  community" 
and  withdrew.  They  promised,  as  we  have 
seen,  to  endeavor,  by  the  labor  of  their 
iiands,  "to  promote  the  good  and  interest  of 
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the  community,"  and  to  hold  their  "children 
and  families  to  do  the  same."  And  for  com- 
pensation they  received  instruction  in 
church  and  school.  They  received  assur- 
ance of  maintenance  "in  healthful  days," 
and  days  which  might  not  be  such ;  and  as- 
surance, when  deaUi  should  come  to  them, 
that  their  families  would  be  taken  care  of. 
It  may  be  presumed  that,  as  the  members 
were  faithful  to  their  covenants,  the  society 
was  faithful  to  its  covenants,  and  there  were 
no  undischarged  obligations  or  rights  for 
distant  relatives  of  deceased  members  to 
assert  or  claim  against  the  community  or 
its  property.  This  seems  to  be  conceded  by 
counsel  for  petitioners,  and  we  are  brought  , 
to  the  consideration  of  the  third  class  into 
which  the  mabter  divided  the  persons  from 
whom  some  of  the  petitioners  claim  to  de- 
rive,— those  who  died  members  of  the  soci- 
ety, after  having  joined  in  the  agreements 
of  1836  and  1847. 

Counsel  for  petitioners  say  in  their  brief: 
"The  article  of  1836  is  the  only  material  ar- 
ticle bearing  upon  the  property  rights  of  the 
plaintiffs,  while  the  articles  of  1805,  1821, 
1827,  and  1847  are  material  in  considering 
the  character  of  the  trust,  the  purposes  and 
principles  of  the  society." 

In  other  words,  as  we  understand  counsel 
by  the  propositions  *they  have  8ubniitted[84J 
and  the  arguments  employed  to  8upi>ort 
them,  that  by  the  articles  executed  prior  to 
October  31, 1836,  those  who  joined  the  society 
made  "a  free  gift  and  donation  of  all  their 
property"  to  George  Rapp  and  his  associ- 
ates, **to^  the  use  and  benefit  of  the  com- 
munity,"  upon  the  condition,  however,  to. 
have  the  property  returned  to  them  if  thej 
bhould  withdraw  from  the  society.  But 
that,  **by  the  articles  of  October  31,  1836, 
all  the  members  of  the  society  agreed  with 
each  other  to  surrender  this  right  of  prop- 
erty restitution  which  each  possessed,  and 
to  convey  the  same  to  all  the  members  in 
equal  shares."  In  other  words,  the  gifts  be- 
fore 1836  were  to  the  community;  after 
1836,  to  "all  the  members  in  equal  shares." 
This  difference  in  result  in  1836  and  after- 
wards was  effected,  it  is  claimed,  by  the  fol- 
lowing provision  of  the  agreement  of  1836: 

"All   the   property   of   the   society,   real, 

Eersonal,  and  mixed,  in  law  or  equity,  and 
owsoever  constituted  or  acquired,  shsll  be 
deemed,  now  and  forever,  joint  and  indivis- 
ible stock.  Each  individual  is  to  be  consid- 
ered to  have  finally  and  irrevocably  parted 
with  all  his  former  contributions,  whether 
in  lands,  goods, "  money,  or  labor,  and  the 
same  rule  shall  apply  to  all  future  contri- 
butions, whatever  they  may  be." 

To  the  articles  of  1836,  it  is  also  con- 
tended that  the  society,  as  such,  was  not  a 
party,  but  nevertheless  the  property  became 
impressed  with  a  trust  for  the  use  of  the 
society,  as  such,  "by  those  who  then  (1836) 
represented  the  ownership  of  this  joint  and 
indivisible  stock;"  and  as  each  new  member 
came  in  "he  became  an  owner  of  an  equal 
share  of  the  property,  subject  to  the  trust." 
And  it  is  further  contended  that  the  mem- 
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bers  f4  1S3G  and  those  who  came  in  after- 
wmrda  became  donora  of  the  property,  and 
vben  the  society  or  the  trust  failed,  from 
any  cause,  the  "corpus  of  the  trust  prop- 
erty" reverted  to  them  "by  way  of  result- 
ing   trust,     .     .     .     not    to    the    surviving 
members  as  donees,  or  beneficiaries  of  the 
trust."     In   other   words,  the  members  be- 
^ante    at    once    donees   of   each    other    and 
dotun^  to  the  society,  and  the  descendants 
of  members  who   had   not  and  might  not 
bring  a  dollar  to  the  society  excluded  from 
any  interest  in  the  reversion  of  its  great 
(tS]propertie8'  the  descendants  of  those  *froin 
whom    those    properties    came.     And    this 
through    the   doctrine   of   resulting   trusts, 
whose  fundamental  principle  is  to  recognize 
an  equity  only^  in  them  from  whom  the  con- 
sideration  has   proceeded.    And   this,   too, 
would  result  from  granting  the  contentions 
of  petitioners, — a  society  whose  chief  pur- 
pose was  to  establish  community  of  prop- 
erty would  come  back  to  the  assertion  and 
fact   of   individual    ownership,   and   whose 
hope  was  self-sacrifice  and  self-abasement, 
would  encourage  self-interest  and  self -asser- 
tion.   Members  could  go  into  the  society  or 
go  oat  of  it,  take  nothing  to  it,  serve  it 
ever  so  little,  and  become  ultimate  sharers 
of  its  property.     They  might  die  in  the  so- 
eiety,  or,  having  withdrawn,,  die  out  of  it, 
and  will  or  convey  their  titles  or  rights  to 
others.    No  such  right  was  ever  conceived 
to  exist,  and  no  such  right  was  intended  to 
he  created.    This  is    demonstrated    by  the 
quotations  which  we  have  made  from  the 
articles  of  agreement.    The  permanence  of 
the  community  was  provided  for  in  the  ar- 
ticles of  1805;   it  was  continued  in  those 
of  1821  and  1827;  and,  on  account  of  the 
aecession  of  Count  De  Leon  and  his  follow- 
ers, it  was  asserted  with  emphasis  in  1836. 
The  article  of  that  year  became,  and  was  in- 
tended to   become,  the   complete  and    final 
eonsummation   of  community  ownership, — 
did  not  become,  and  was  not  intended  to  be- 
come, the  commencement  of  individual  own- 
ership.   That  article  was  but  an  incident 
in  the  life  and  evolution  of  the  society.    It 
asserted  constancy  to  the  principles  of  the 
association,  and  annulled  the  6th  article  of 
1825,— 5th   article   of    1805,— because   that 
article  manifestly  departed  "from  the  great 
principle  of  community  of  goods,"  and  it 
WIS  said  that,  "with  a  view  to  carry  out  the 
great  principles"  of  their  union  "and  in  con- 
sideration of  the  benefits  to  be  derived  there- 
irom,'*  they  entered  into  this  covenant: 

''Shouldany  individual  withdraw  from 
the  society,  or  depart  this  life,  neither  he  in 
the  one  case  nor  his  representatives  in  the 
other  shall  be  entitled  to  demand  an  account 
of  said  contributions,  whether  in  land, 
goods,  mon^,  or  labor,  or  to  claim  anything 
from  the  society  as  matter  of  right.  But 
it  shall  be  left  altogether  to  the  discretion 
(M]  of  the  superintendent  to  decide  *whether 
any,  and,  if  any,  what,  allowance  shall  be 
made  to  such  member  or  his  representatives 
as  a  donation." 

The  purpose  was  definite  and  clearly  ex- 
pressed. It  was  certainly  thought  to  be 
187  U.  8. 


clear  enough  by  the  men  who  framed  it,  to 
declare  and  accomplish  the  "sacrifice  of  all 
narrow  and  selfish  feelings  to  the  true  pur- 
poses of  the  association,"  as  the  articles 
fervidly  declared.  And  it  was  provide*! 
that  the  member  who  withdrew  from  the 
society  could  make  no  demand  against  it 
"as  a  matter  of  right.'  The  member  who 
died  left  no  right  to  his  representatives.  It 
needs  no  argument  to  show  that,  as  such 
members  had  no  rights,  they  could  transmit 
none  to  the  petitioners  in  this  case. 

No  trust  having  been  created  by  the  agree- 
ment of  1836  different  from  that  created  by 
the  other  agreements,  there  is  no  necessity 
to  consider  the  arguments  based  on  the  as- 
sumption of  its  invalidity.  That  agree- 
ment was  the  affirmation  and  the  continu- 
ation of  the  prior  agreements,  and  they 
were  held  not  to  be  ofi'ensive  to  the  public 
policy  of  Pennsylvania,  by  the  supreme 
court  of  that  staite,  in  Schriher  v.  Rapp,  5 
Watts,  361,  30  Am.  Dec.  327.  The  trial 
court  in  that  case  had  instructed  the  jury 
that  "there  is  nothing  in  the  articles  of  as- 
sociation (those  of  1805,  1821,  and  1827) 
given  in  evidence,  that  renders  the.  agree- 
ment unlawful  or  void;  nothing  in  them  in- 
consistent with  constitutional  rights,  moral 
precepts,  or  public  policy." 

The  supreme  court  observed  that  the 
point  made  against  the  articles,  as  being 
against  public  policy,  was  attended  with  no 
difficulty,  and  Chief  Justice  Gibson  said  for 
the  court :  "An  association  for  the  purpose 
expressed  is  prohibited  neither  by  statute 
nor  the  common  law."  And  it  did  not  oc- 
cur to  this  court,  in  Baker  v.  Nachtrieby  19 
How.  126,  16  L.  ed.  528,  to  treat  them  as 
invalid  contracts.  See  also  Ooeaele  v.  Bim- 
eler,  14  How.  589,  14  L.  ed.  554;  Speidel  v. 
HenHci,  120  U.  S.  377,  30  L.  ed.  718,  7  Sup. 
Ct.  Rep.  610. 

An  analysis  of  the  agreements  of  1847, 
1890,  and  1892  is  not  necessary.  They  were 
made  to  meet  particular  exigencies,  and  ex- 
pressly affirmed  the  prior  agreements,  ex- 
cept the  6th  section  of  that  of  1827. 

The  master,  and  both  the  circuit  court 
and  the  circuit  court  of  appeals,  found  that 
the  society  had  not  been  dissolved,  either 
•by  the  consent  of  its  members  or  by  the  [27] 
abandonment  of  the  purposes  for  which  it  . 
was  founded.  On  account  of  this  concur- 
rence the  disputed  facts  involved  in  that 
finding,  under  the  rules  of  this  court,  and 
the  circumstances  of  the  record,  we  do  not 
feel  disposed  to  review.  There  is  left,  there- 
fore, for  consideration,  only  the  agreements 
of  1890  and  1892,  and  the  changes  in  ad- 
ministration effected  by  them,  and  the  con- 
veyance of  the  property  of  the  society  to 
the  Union  Company.  So  far  as  those  agree- 
ments affect  the  property  rights  of  peti- 
tioners, we  have  expressed  an  opinion  of 
them;  but  their  effect  upon  the  question  of 
the  dissolution  of  the  society,  or  the  effect 
of  the  conveyance  to  the  Union  Company, 
we  are  not  called  upon  to  decide.  In  that 
question,  we  have  seen,  the  petitioners  have 
no  concern. 

Judgment  afftrmed, 
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Mr.  Justice  Gray  and  Mr.  Justice  Bhiras 
took  no  part  in  the  decision. 

Mr.  Chief  Justice  Fuller,  with  whom 
concurred  Mr.  Justice  Brewer,  dissenting: 
Assuming  the  validity  of  the  trusts,  the 
questions  appear  to  be,  whether  the  condi- 
tion of  things  has  resulted  in  failure  to  car- 
ry out,  and  of  ability  to  carry  out,  the  prin- 
ciples and  purposes  of  the  societrf ,  and  the 
defeat  of  the  trusts;  and,  if  so,  whether  the 
destination  of  the  corpus  of  the  trust  prop- 
erty has,  thereupon,  become  such  that  com- 
plainants, or  some  of  them,  have  a  looua 
Mtandi  to  ask  relief  in  a  court  of  equity. 

The  courts  below  held  that  the  society 
■till  existed  in  law  and  in  fact  and  that 
this  case  was  not  one  of  "dealing  with  the 
assets  of  a  defunct  or  dissolved  associa- 
tion;" or,  in  other  words,  that  the  trusts 
had  not  been  defeated;  and  the  decrees 
rested  on  this  conclusion.  If  erroneous,  the 
inquiry  then  arises.  To  whom  does  the  cor- 
pus of  the  trust  property  go,  in  the  event  of 
the  defeat  of  the  trusts? 

A  brief  recapitulation  of  the  facts  is  nec- 
essary to  indicate  the  grounds  of  my  in- 
ability' to  concur  in  the  opinion  and  judg- 
ment of  the  court: 
[28]  *In  1803  George  Rapp  and  others  located 
at  Harmony,  Butler  county,  Pennsylvania, 
removed  in  1814  to  Indiana,  and  returned 
in  1825  to  Pennsylvania,  and  located  at 
Economy,  in  Beaver  county.  They  formed 
a  society  or  association,  which,  as  said  by 
the  circuit  court  of  appeals,  "was  organized 
upon  the  principle  of  community  of  goods 
and  land  ownership. 

"The  members  of  the  said  society,  who 
had  brought  with  them  from  Wurtemberg 
money,  combined  their  fupds  and  held  aU 
their  property  in  common,  they  living  as 
members  of  a  common  household,  and  each 
member  enjoj^ng  alike  with  every  other,  the 
fruits  of  their  common  labor  in  equality 
and  brotherhood.  The  occupation  or  busi- 
ness of  the  said  society  was  agriculture,  ex- 
cept in  so  far  as  it  was  necessary  to  manu- 
facture shoes,  clothing,  and  other  neces- 
saries for  the  community.  The  members  of 
the  said  society  obeyed  George  Rapp  as 
their  spiritual  and  temporal  leader  and 
ruler.  .  .  .  About  the  year  1807  the 
community  promulgated  the  doctrine  of 
celibacy  as  bein^  necessanr  for  the  success 
of  a  communistic  society.'* 

Although  styled  "George  Rapp  and  his 
associates,"  Rapp  was,  from  the  beginning 
to  his  death,  in  1847,  the  absolute  and  ex- 
clusive ruler,  .in  whom  all  power  was  vested. 
Members  were  admitted  by  adoption,  and 
on  adoption  conveyed  and  transferreid  all 
their  property,  real  and  personal,  to 
"George  Rapp  and  his  associates,"  and, 
after  1836,  to  the  Harmony  Society,  for  the 
use  and  benefit  of  the  community. 

By  article  5  of  a  written  agreement  of 
February  5,  1805,  if  for  any  cause  one  or 
more  of  the  subscribers  should  leave  Har- 
mony, "George  Rapp  and  his  associates" 
promised  to  refund  the  value  of  his  or  their 
property  brought  in,  while  those  who 
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brought  nothing  in  might  i   .cive  a  dona^ 
tion. 

The  second  agreement  was  dated  Janu- 
ary 20,  1821,  and  the  third,  March  9,  1827. 
The'  first  branch  of  the  preamble  of  this 
agreement  of  1827  read:     "Whereas,  by  the 
favor  of  Divine  Providence,  an  association 
or  community  has  been  formed  by  George 
Rapp  and  many  others  upon  the  basis  of 
Christian     fellowship,     the     principles     of  • 
which,   being   faithfully   derived   from   the 
sacred  Scriptures,  include  the  government 
of  the  patriarchal  age,  united  to  *the  com-[S09 
munity  of  property  adopted  in  the  days  of 
the  apostles,  and  wherein  the  single  object 
sought  is  to  approximate,  so  far  as  human 
imperfection  may  allow,  to  the  fulfilment 
of  the  will  of  God,  by  the  exercise  of  those 
aflTections  and  the  practice  of  those  virtues 
which  are  essential  to  the  happiness  of  man 
in  time  and  throughout  eternity." 

By  the  1st  article  the  subscribers  gave, 
granted,  and  forever  conveyed  "to  the  said 
George  Rapp  and  his  associates,  their  heirs 
and  assigns,  all  our  property,  real,  personal, 
and  mixed,  whether  it  be  lands  and  tene- 
ments, goods  and  chattels,  money  or  debts 
due  to  us,  jointly  or  severally,  in  posses- 
sion, or  in  remainder,  or  in  reversion,  or 
in  expectancy,  whatsoever  or  wheresoever, 
without  evasion,  or  qualification,  or  reserve, 
as  a  free  gift  or  donation,  for  the  benefit 
and  use  of  said  association  or  community." 
Mem*ber8  were  to  be  obedient  to  superin- 
tendents, were  bound  to  promote  the  inter- 
ests and  welfare  of  tiie  community,  and 
were  to  receive  support  and  instruction. 

The  6th  article  (almost  identical  with  ar- 
ticle 6  of  1805)   was  as  follows:     "And  if 
it  should  happen,  as  above  mentioned,  that 
any  of  the  undersigned  should  violate  his 
or  her  agreement,  and  would  or  could  not 
submit  to  the  laws  and  regulations  of  the- 
church    or    community,    and    for    that    or 
any  other  reason  should  withdraw  from  the- 
association,  then  the  said  George  Rapp  and 
his   associates  agree   to  refund   to  him   or 
them  the  value  of  all  such  property,  with- 
out interest,  as  he  or  they  may  have  brought 
into  the  community  in  compliance  with  the 
1st  article  of  this  aereement,  and  the  said 
value  to  be  refunded  in  one,  two,  or  three 
annual  instalments,  as  the  said  George  Rapp 
and  his  associates  shall  determine.    And  if 
the  person  or  persons  so  withdrawing  them- 
selves were  poor,  and  brought  nothing  into 
the  community,  yet,  if  they  depart  openly 
and  regularly,  they  shall  receive  a  donation 
in  money,  according  to  the  length  of  their 
stay  and  to  their  conduct,  and  to  such  an 
amount  as  their  necessities  may  require,  In 
the  judgment  of  tiie  superintendents  of  the 
association." 

The  master  found,  among  other  things, 
as  follows: 

"Prior  to  his  death,  in  1834,  Frederick 
Rapp,  a  member  of  *the  society,  had  been  [80) 
the  business  agent  of  the  society,  transacting 
its  external  ^isiness.  After  his  death  the 
members  of  the  society,  on  July  5th,  1834, 
executed  a  power  of  attorney  to  George 
Rapp— Exhimt  No.  85  in  evidence — const!- 
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tating  bim  general  igent  of  the  ■oefetj  in 
■all  iU  Umporal  affairs,  with  power  to  ap- 
point agentB  and  lubEtitutea  under  bim. 
Under  thia  power,  he,  on  the  aaine  day,  ap- 
pointed RomuluR  li.  Biker  and  Jacob  Hen- 
rici  his  substitute!.  This  power  of  attor-' 
nef  WBB  signed  bj  402  membert  of  the  asso- 
■eiation,  and  with  the  aubatitution,  and  not 
including  the  signatures,  is  aa  follows; 

"  'Know  all  men  bj  these  presents : 
Whereas.  Frederick  Rapp.  of  Economy,  in 
Beaver  county,  state  of  Penns^lrania,  re- 
■centlj  deceased,  was  for  a  series  of  years 
the  agent  in  temporal  affairs  of  the  Har- 
mon ie  Society,  canying  on  in  his  own  name 
«]1  the  external  busiuesa  of  said  society, 
and  taking  to  himself  the  titles  to  real  es- 
tate, as  well  aa  the  evidence  of  claims  aris- 
ing out  of  the  various  transactions  of  said 

"  'And  whereas,  by  an  instrument  dated 
the  20th  of  July,  1B26,  under  the  hand  and 
seal  of  said  Frederick,  he  solemnly  and  ir- 
Tevocably  declared  that  all  the  property, 
real,  personal,  and  mixed,  which  then  was 
<ir  hereafter  mizht  he  in  his  possesaion  or 
•enjoyment,  or  tne  title  to  which  he  then 
held  or  might  hereafter  hold,  was  and 
should  be  considered  the  propertv  of  the 
said  society,  in  which  he,  the  said  Freder- 
ick, had  no  absolute  interest  whatsoever; 
j(nd  whereas,  the  lamented  death  of  the 
aaid  Frederick  Bapp  renders  it  indispensa- 
ble that  a  new  agent  should  be  appointed. 
by  whom  the  temporal  affairs  of  the  society 
may  continue  to  be  managed  in  a  mode 
which  has  proved  convenient  and  satisfac- 

Now,  therefore,  be  it  known  that  we, 
the  undersigned,  constituting  aaid  Har- 
monie  Society,  do  hereby  nominate  and  ap- 
point Oeorge  Rapp,  of  Elconomy,  in  the 
county  of  Beaver,  the  general  agent  of  said 
society  in  all  its  temporal  affairs. 

"  'The  powers  intended  to  be  conferred 
on  the  said  Oeorge  Rapp  are  hereby  declared 
to  be  aa  follows;  that  is  to  say: 

"  '1.  To  ask  tor,  demand,  und  receive 
[31]from  each  and  every  'bank  or  other  incor- 
porated company,  partnership,  or  individu- 
al, person  or  persons,  the  amount  which  may 
be  due  theretrom,  in  the  way  of  principal, 
interest,  or  dividend  to  the  aaid  Uarmonie 
Society,  or  to  Frederick  Rapp,  whether  tlie 
same  be  evidenced  by  judgment,  mortgage, 
bond,  certificate  of  stock,  note,  bill  of  ex- 
change, deposit  of  money,  hook  account, 
verbal  promise,  sale  or  barter,  loan  or  mon- 
ey, or  arise  in  any  other  manner  whatso- 
ever, the  check,  order,  receipt,  acquittance, 
or  release  of  the  said'  George  Rapp  to  be  aa 
effectual  as  if  executed  by  all  and  each  of 
us,  or  as  if  it  had  been  executed  by  the  aaid 
Frederick   Rapp  in  his  lifetime. 

"  '2.  To  execute  and  receive  all  deeda  and 
conveyances,  in  fee  simple  or  otherwise,  on 
behalf  of  the  society,  whether  the  title 
thereto  stand  in  the  name  of  the  society,  or 
cf  Frederick  Rapp,  or  of  George  Rapp  anil 
associates.  The  act  of  the  said  Georgr^ 
fRapp.  relative  thereto,  to  be  as  valid  and 
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"  '3,  To  carry  on,  by  li 
the  agents  whom  he  u  ti 
iied  to  appoint,  all  the  d 
of  ssid  Bociety  of  every  ( 

"  '4.  To  constitute  and 
or  agents  under  him,  as  h 
able,  imparting  to  auch 
stitutea,  ahould  he  think 
any  portion  of  the  autl 
f erred  on  himself.  He 
pleasure,  revoke  such  ins 
tution  whenever  he  may 
tion  called  for  by  the  int 
ty. 

'"5.  It  is  distinctly  u 
accepting  and  acting  und 
said  George  Rapp  disclaii 
tereat.  other  than  that  of 
society,  in  the  present  r 
earnings  of  the  society,  i 
the  principles  and  termi 
Harmonie  Society  waa  « 
as  fully  and  effectually  ■ 
late  Frederick  Rapp  in  i 
ready  adverted  to,  dated 
the  terms  of  which  ini 
George  Rapp  hereby  adop 
repeats  in  every  particul 

"  'In  witness  whereof 
members  of  the  Harmonie 
stitute  said  society,  have 
hands  and  seals  at  Econon 
ty,  this  61h  day  of  July, 
Lord,  eighteen  hundred  i 

( Acknowledgment. ) 
"  'By  virtue  of  the  autl 
the  4th  article  of  the  fore 
tomey,  I  do  appoint  and 
place  and  stead  Romul 
Jacob  Henrici,  of  Gconon 
Pennsylvania,  to  act  as 
the  Harmonie  Society  at 
severally,  in  my  name,  ■ 
the  said  society,  to  do  an 
and  things  which,  as  tbi 
said  society.  I  am  author 
ing  distinctly  iinderatood 
accepting  and  perform il 
business  of  general  agents 
the  said  R.  L.  Baker  i 
^hall  neither  acquire  uc 
Ewnal  interest  in  the  pr 
future  earnings  of  the  I 
than  that  of  a  member  c 
agreeably  to  the  plana  an 
tion,  but  shall  be  consid 
the  same  trust  mentionei 
of  trust  signed  by-  Fredt 
20th  day  of  July,  1825,  . 
the  foregoing  power  of  ■ 
Rapp.'  ■' 

Signed,  sealed,   and   dc 

October  31,  1636,  the 
ment  was  executed  by  3( 
society,  and  afterwani 
adopted  by  33  others; 

''Whereas,  the  Harmon: 
ing  of  George  Rapp  and 
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established  in  the  town  of  Economy,  in 
Beaver  county,  Pennsylvania,  did,  on  the 
9th  of  March,  1827,  enter  into  certain  arti- 
cles of  association,  of  which  the  6th  in  num- 
ber is  as  follows,  via,:  [here  follows  that 
article]. 

"And  whereas,  the  provisions  of  the  said 
6th  article,  though  assented  to  at  the  time, 
manifestly  depart  from  the  ffreat  principle 
of  a  community  of  goods,  and  may  tend  to 
foster  and  perpetuate  a  feeling  of  inequali- 
ty at  variance  with  the  true  spirit  and  ob- 
jects of  the  association ; 
|83]  *"And  whereas,  the  principle  of  restora- 
tion of  propertv,  besides  its  pernicious  tend- 
ency, is  one  which  cannot  now  be  enforced 
with  uniformitv  and  fairness,  inasmuch  as 
the  members  of  the  association,  in  the  year 
1816,  under  a  solemn  conviction  of  the  truth 
of  what  is  above  recited,  •  did  destroy  all 
record  and  memorial  of  the  respective  con- 
tributions up  to  that  time; 

''And  whereas,  continued  happiness  and 
prosperity  of  the  association,  a  more  inti- 
mate knowledge  of  each  other,  have  re- 
moved from  the  minds  of  all  members  the 
least  apprehension  of  injustice  and  bad 
faith ; 

"Now,  therefore,  be  it  known  by  these 
presents,  that  the  undersigned,  with  a  view 
to  carry  out  fully  the  great  principles  of 
our  union,  and  in  consideration  of  the  bene- 
fits to  be  derived  therefrom,  do  hereby  sol- 
emnly enter  into  covenants,  and  agree  with 
tech  other,  aa  follows: 

"1st.  The  said  6th  article  is  entirely  an- 
nulled and  made  void,  as  if  it  had  never  ex- 
isted; all  others  remain  in  full  force  at 
heretofore. 

"2d.  All  the  property  of  the  society,  real, 
personal,  and  mixed,  in  law  or  equity,  and 
howsoever  contributed  or  acquired,  shall  be 
deemed,  now  and  forever,  joint  and  indivisi- 
ble stock.  Each  individual  is  to  be  consid- 
ered to  have  finally  and  irrevocably  parted 
with  all  his  former  contributions,  wnether 
in  land,  goods,  money,  or  labor;  and  the 
same  rule  shall  apply  to  all  future  contri- 
butions, whatever  they  ma^  be. 

"3d.  Should  any  individual  withdraw 
from  the  society  or  depart  this  life,  neither 
he  in  the  one  case  nor  his  representativei 
in  the  other  shall  be  entitled  to  demand  an 
account  of  said  contributions,  whether  in 
land,  goods,  money,  or  labor,  or  to  claim 
anything  from  the  society  as  a  matter  of 
right.  But  it  shall  be  left  altogether  to  the 
discretion  of  the  superintendent  to  decide 
whether  any,  and,  if  any,  what,  allowance 
shall  be  made  to  such  member,  or  his  repre- 
sentatives, as  a  donation. 

"Invoking  the  blessing  of  Qod  on  this 
sacrifioe  of  all  narrow  and  selfish  feelings 
to  the  true  purposes  of  the  association,  and 
to  the  advancement  of  our  own  permanent 
prosperity  and  happiness,  we  have  signed 
[84]  the  foregoing  instrument,  and  affixed  *there- 
unto  our  respective  seals,  at  Economy,  this 
81st  day  of  0(!tober,  1836." 

George  Rapp,  sole  patriarch  and  ruler, 
died  in  1847,  and  thereupon,  in  that  year, 
certain  articles  were  subscribed  by  288  per- 


sons as  the  "surviving  and  remaining  mem- 
bers of  the  Harmonic  Society,  and  consti- 
tuting the  same."  These  articles  created 
and  nominated  a  board  of  elders  of  nine 
members,  with  the  power  of  filling  vacan- 
cies, and  a  board  of  trustees,  consisting  of 
two  members  of  the  board  of  elders,  which 
had  power  to  fill  vacancies  in  the  trustee- 
ship. Instead  of  a  single  patriarch,  a  dual 
patriarchy  was  substituted,  and  those  boards 
alone  had  the  power  over  and  control  of  the 
property. 

Tne  8th  article  was  as  follows: 

"It  is  hereby  distinctly  and  absolutely 
declared  and  provided,  that  all  the  proper- 
ty, real,  personal,  and  mixed,  which  now  or 
hereafter  shall  be  held  or  acquired  by  any 
trustee  or  trustees,  or  person  under  them, 
is  and  shall  be  deemed  the  common  property 
of  said  society,  and  each  trustee  now  or 
hereafter  appointed  hereby  disclaims  all 
personal  interest  in  the  present  resources 
and  future  earnings  oi  the  society,  other 
than  that  of  a  member  thereof,  according 
to  the  articles  of  association  hereby  estab- 
lished and  continued,  and  according  to  the 
present  government." 

From  these  documents  it  appears  thai,, 
prior  to  October  31,  1836,  all  contributions 
of  property  were  for  the  use  and  benefit  of 
the  communitv  on  the  condition  that  anv 
member  withdrawing  was  to  receive  back  . 
the  value  of  his  contributions. 

But  that,  by  the  contract  of  1836,  the 
property  then  held  in  trust  was  no  longer 
hela  subject  to  reclamation  on  the  basis  of 
original  contribution,  but  the  whole  agggre- 
gate  was  made  a  common  fund  in  which 
each  member  was  equally  interested,  sub- 
ject to  the  previously  existing  trust  for  the 
use  and  benefit  of  the  society;  that  the 
corpus  of  the  trust  property  included  all 
future  contributions,  accretions,  and  ac- 
cumulations; and  that  the  then  and  subse- 
quently admitted  members  occupied  the 
relation  of  donors,  and  the  society,  as  a  so- 
ciety, of  donee. 

The  joint  and  indivisible  stock  embraced 
all  present  and  future  'property,  subject  to[3S] 
the  trusts  declared  in  the  articles  of  1827, 
which  were  reaffirmed  in  1836,  except  the 
6th  artide.  That  trust  was  described  "as 
a  free  gift  or  donation  for  the  benefit  and 
use  of  the  said  association."  And  by  the 
agreement  of  1847  the  property  was  to  be 
held  and  deemed  the  common  property  of 
said  society,  and  each  trustee  disclaims  all 
personal  interest  therein,  "other  than  that 
of  a  member  thereof." 

If,  then,  the  trusts  are  defeated,  I  oon- 
pur  ii^  the  view  that  the  trust  property 
must  go  either  to  the  owners  or  donors  Ut- 
ing,  and  to  the  heirs  and  legal  representa- 
tives of  those  who  are  dead,  by  way  of  re- 
sulting trust;  or  to  the  surviving  members 
of  the  society,  as  joint  tenants  with  right 
of  survivorship,  or  by  way  of  tontine. 

It  is  true  that  the  third  clause  of  the 
agreement  of  1836  provided  that,  on  with- 
drawal or  death,  no  member  or  his  repre- 
sentatives should  be  entitled  to  an  account 
or  "to  claim  anything  from  the  society  as 
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matter  of  right**  But  that  clause  referred 
to  the  society  as  a  going  ooncem,  and  this 
bill  is  not  filed  against  the  societjr,  but  pro- 
ceeds on  the  ffround  of  the  termination  of 
the  trusts  and  the  existence  of  a  condition 
of  things  demanding  the  winding  up  of  the 
society's  affairs. 

And  if  the  system  of  «atriarchal  govern- 
ment has*  been  abandoned ;  if,  for  the  com- 
munistic scheme,  a  capitalistic  scheme  has 
been  substituted;  if  the  soeiety  has  become 
a  trading  community  and  lost  all  its  dis- 
tinctive attributes;  if  it  is  undergoing  the 
process  of  liquidation;  if  all  its  property 
and  assets  have  passed  to  a  trading  cor- 
poration, and  the  power  of  carrying  out  its 
original  principles  has  departed;  if  its  mem- 
bership has  become  practically  incapable  of 
perpetuation, — it  follows  that  the  trusts 
have  been  defeated,  and  the  society  ended  to 
all  intents  and  purposes. 

Early  in  .  1800  John  S.  Duss  and  two 
others,  employees,  but  not  members,  of  the 
society,  were  elected  to  fill  vacancies  in  the 
board  of  elders. 

In  April,  1890,  certain  articles  were  exe- 
cuted, the  number  of  members  being  stated 
to  be  forty-five. 

The  junior  trustee  having  died,  John  S. 
Duss  was  elected  to  fill  the  vacancy,  and 
[86]soon  after,  with  his  wife  and  children,  *took 
possession  of  the  official  residenee  of  the 
socie^.  In  1892  the  ^nior  trustee  died, 
and  Duss  was  elected  to  that  position,  one 
Sieber,  the  town  constable,  who  had  a  wife, 
being  elected  junior  trustee.  Later  in  that 
year  other  articles  were  entered  into,  de- 
scribing the  then  number  of  members  as 
thirty-seven. 

In  February,  1893,  certain  members  of  the 
society  filed  a  bill  for  its  dissolution,  the 
winding  up  of  its  affairs,  and  the  distribu- 
tion of  its  assets. 

While  the  bill  was  pending,  seventeen 
membm  received  from  the  assets  money  and 
property  to  the  amount  of  somethins  over 
|1 00,000,  and  save  quitclaims  and  acknowl- 
edgments of  fml  satisfaction  of  their  inter- 
est or  share  in  the  property  of  the  society. 
The  grantors  in  nearly  all  of  these  instru- 
ments acknowledged,  in  consideration  of  the 
money  paid  or  land  conveyed,  that  he  or  she 
does  "hereby  release,  cancel,  and  discharge 
anv  and  all  claims  whatspever,  which  I,  my 
heirs,  assigns,  or  lawful  representatives, 
may  or  could  ever  have  against  said  so- 
ciety or  its  trustees,  its  property  or  assets, 
or  any  part  thereof,  I  hereoy  declaring  all 
such  claims  to  be  fully  compensated,  set- 
tled, released,  and  discharged;"  and,  after 
reciting  the  various  properties  and  assets, 
"I  am  entirely  satisfied  to  accept  as  my  full 
share  and  interest  therein,"  etc. 

Two  of  the  deeds  contained  this  para- 
graph: "While  it  may  be  that  said  society 
may  have  and  be  the  possessor  of  several 
hundred  thousand  dollars'  worth  of  prop- 
erty after  paying  all  debts,  I  am  entirely 
satisfied  to  acce^  as  my  full  share  therein 
the  sum  of thousand  dollars." 

After   these  settlements  began,  the  bill 
was  dismissed  by  consent. 
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In  January,  1894,  a  corporation  styled 
the  "Union  Company"  was  organized,  un- 
der the  state  statute,  "for  the  purpose  of 
the  purchase  and  sale  of  real  estate,  or  for 
holding,  leasing,  and  selling  real  estate,"  its 
business  "to  be  transacted  in  the  borough 
of  Beaver,  county  of  Beaver,  state  of  Penn- 
sylvania." 

On  April  11,  1894,  seventeen  persons,  pur- 
porting to  be  all  the  then  members  of  the 
society,  executed  a  .paper  stating:  "We, 
the  members  of  said*  Harmonic  S^iety,  do 
each  herd^  'express  our  consent  with  and  [87] 
request  that  John  S.  Duss  and  Gottlieb 
Riethmiieller,  the  present  trustees  of  said 
society,  shall  forthwith  sell,  transfer,  and 
convev  to  the  Union  Company,  a  corpora- 
tion duly  created  and  organized  under  the 
laws  of  the  state  of  Pennsylvania,  all  the 
lands,  tenements,  and  hereditaments  situ-  . 
ated  in  the  Allegheny  and  Beaver  counties,. 
Pennsylvania,  now  owned  and  held  by  said 
trustees  for  the  benefit  of  the  said  society,, 
to  the  end  that  all  said  lands,  tenements, 
and  hereditaments  msy  be  owned,  held,  and 
mansged  bv  said  incorporated  company,  and 
be  sold  and  otherwise  disposed  of  from  time 
to  time  in  pursuance  ox  proper  corporate 
action,  as  may  be  determined  Vy  the  direct- 
ors and  officers  of  said  incorporated  com- 
pany. 

"The  capital  stock  of  said  incorporated 
company,  however,  to  be  owned  and  held  by 
the  said  trustees  for  the  benefit  of  the  so- 
ciety, in  accordance  with,  and  on  the  terma 
and  conditions  of,  the  articles  of  associa- 
tion of  said  society,  and  the  ratifications 
and  modifications  thereof,  as  the  same  now 
exists,  to  the  extent  of  three  hundred  and 
ninety-seven  thousand  five  hundred  ($397,- 
500)  dollars,  out  of  a  total  capital  of  four 
hundred  thousand  ($400,000)  dollars." 

The  vast  property  of  the  society  was  con- 
veyed to  the  Union  Company,  and  the  stock 
of  that  corporation  assigned  to  the  trustees. 

Since  April  11,  1894,  nine  of  the  seven- 
teen subscribers  have  died,  leaving  eight, 
consisting  of  John  S.  Duss  and  his  wife,  one 
Qillman,  seventy-seven  years  of  age,  and 
unable  to  read  or  speak  English;  and  five 
women  of  the  ages  of  eighty,  seventy-seven, 
fifty-eight,  fifty-four,  and  forty-seven,  re- 
spectively. 

Dubs  and  Gillman  became  the  sole  remain- 
ing male  members  of  the  society,  and  the 
women,  with  the  exception  of  Mrs.  Duss, 
were  mostly  old,  infirm,  or  ignorant. 

No  new  member  has  been  admitted  since 
1893.  It  is  suggested  that  this  was  because 
none  desired  a£nission.  This  may  be  so, 
and  this  would  explain  the  diminishing  of 
over  500  members  in  1827  to  288  in  1847, 
and  45  in  1890.  But  the  result  is  the  same. 
The  eight  remaining  cannot  reasonably  be 
held  to  represent  the  great  *communistic[38) 
scheme  which  the  Wuitembergers  of  1803 
sought  to  found  on  "the  basis  of  Christian 
fellowship,  the  principles  of  which,  being 
faithfully  derived  from  the  sacred  Scrip- 
tures, include  the  government  of  the  patri- 
archal age,  united  to  the  community  of 
property  adopted  in  the  days  of  the  apos- 
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ties,  and  wherein  the  single  object  sought  is 
to  approximate,  so  far  as  human  imperfec- 
tion may  allow,  to  the  fulfilment  of  the  will 
of  God,  by  the  exercise  of  those  affections 
and  the  practice  of  those  virtues  which  are 
essential  to  the  happiness  of  man  in  time 
and  throughout  eternity." 

As  the  membership  diminished,  the 
wealth  increased,  but  not  from  contribu- 
tions by  new  members;  and  operations  were 
carried  on  by  hired  labor. 

Not  one  of  the  eight  contributed  to  the 
three  or  four  millions  of  property  accumu- 
lated. It  is  conceded  that  Duss  alone  is  the 
-  active  member.  But  he  is  not  the  society, 
nor  does  the  society,  in  respect  of  its 
avowed  principles,  any  longer  exist. 

Moreover,  the  transactions  by  which  sev- 
enteen members  of  the  society,  not  old  and 
infirm,  but  vigorous  and  capable,  were 
bought  out,  were  in  themselves  acts  of  li- 
quidation. It  is  idle  to  say  that  these  pay- 
ments were  "donations"  to  withdrawing 
members.  They  were  purchases  in  terms 
and  in  effect.  They  were  settlements  by 
agreement,   instead   of   through    litigation. 

Finally,  substantially^  the  entire  proper- 
ty of  the  society  and  its  affairs  have  been 
turned  over  to  a  corporation  created  under 
the  laws  of  Pennsylvania,  authorized  to  pur- 
chase and  sell  land.  This  corporation  has 
none  of  the  powers  confided  by  the  articles 
of  1847  to  the  board  of  elders  and  the  board 
of  trustees.  It  has  no  power  to  feed,  lodge, 
maintain,  and  support,  or  to  care  for  the 
spiritual  welfare  of,  members  of  the  soci- 
ety, or  to  perform  any  of  the  duties  imposed 
upon  the  boards.  The  trustees  have  no  dis- 
tinct title  to  the  society's  property,  but  only 
the  rights,  pertaining  to  the  stock  of  the 
Union  Company.  All  the  industries  carried 
on  in  Economy  are  carried  on  by  tenants 
and  lessees  of  the  Union  Company,  and  the 
society  has  ceased  to  possess  the  power  to 
carry  out  the  purposes  for  which  its  prop- 
erty was  accumulated. 

The  affairs  of  the  Union  Company  must  be 
|30]wound  up  under  *the  state  statutes  in  that 
behalf,  and  proceeds  derived  from  the  lands 
by  sale  or  otherwise  would  go  to  the  stock- 
holders by  way  of  dividends.  The  legal  ef- 
fect of  the  transaction  was  the  same  as  a 
sale,  out  and  out,  for  cash,  and  it  was  ir- 
revocable. And  this  point  so  arises  on  the 
record  that  it  must  be  disposed  of  as  mat- 
ter of  law. 

The  master  found,  as  matter  of  law,  that 
the  society  continued  to  exist  because  the 
surviving  members  had  not  formally  de- 
clared it  to  be  dissolved,  and  that  the  pur- 
poses and  principles  of  the  society  could  not 
be  held  to  have  been  abandoned,  unless  by- 
the  formal  action  of  all  its  members.  But 
this  could  only  be  so  on  the  assumption  that 
the  scheme  of  the  trust  created  a  joint  ten- 
ancy with  the  right  of  survivorship,  or  a 
system  of  tontine;  and  that  a  single  surviv- 
ing member  might  be  the  society,  although 
to  the  integrity  of  a  community  numbers 
are  essential.  By  the  articles,  neither  the 
members,  nor  the  board  of  elders,  nor  the 
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board  of  trustees,  nor  all  together,  possessed 
the  power  voluntarily  to  formally  dissolve 
the  associatidn;  and  it  is  for  a  court  of 
equity  to  adjudge  whether  a  condition  of 
dissolution,  or  a  condition  requiring  wind- 
ing up,  is,  or  is  not,  created  by  acts  done 

or  permitted* 

Such  being,  in  my  opinion,  the  ccmdition 
here,  the  trust  property  must  go,  its  I  have 
said,  either  to  the  surviving  members  at 
joint  tenants,  with  right  of  survivorship,  or 
by  way  of  tontine;  or  to  the  owners  or 
donors  living,  and  to  the  heirs  and  legal  rep- 
resentatives of  those  who  are  dead,  by  way 
of  resulting  trust. 

Appellees  contend  for  the  first  of  these 
propositions.  Their  counsel  says  in  his 
brief:  '*It  is  the  society,  as  a  society,  which 
owns  this  property.  It  is  the  entire  body 
as  one  whole.  If  at  any  time  the  society 
did  dissolve,  its  property  would  go  to  the 
persons  who  then  were  its  members.  No 
one  else  has  any  legal  or  equitable  claim 
to  it  except  those  members.  To  them,  and 
to  them  alone,  it  would  belong,  and  among 
them  it  would  be  divided." 

It  is  inconceivable  that  the  creators  of 
the  trust  contemplated  any  such  result, 
when  they  sought  to  perpetuate  Christian 
fellowship  by  the  renunciation  of  their 
property. 

*The  present  membership  has  shrunk  to[40] 
eight  members,  less  than  enough  to  fill  the 
board  of  elders,  and  that  board  consists  of 
Duss  and  his  wife,  an  old  man  and  five 
women,  aged  or  ignorant.  Practically,  Dusa 
is  the  last  survivor,  and  he  claims  the  own* 
ership  of  this  vast  estate  as  such  survivor. 
By  the  articles,  no  period  was  fixed  for  the 
termination  of  the  life  of  the  society.  There 
is  no  remainder  over,  nor  provision  of  any 
kind  for  the  disposition  of  the  trust  estate 
in  the  event  of  the  society's  extinction. 

Joint  tenancy  with  survivorship,  or  ton- 
tine, excluding  all  but  living  members  and  . 
casting  accumulations  on  the  survivor,  are 
neither  of  them  to  be  presumed.  They  are 
the  result  of  express  agreement,  and  there 
is  none  such  in  these  documents. 

On  the  contrary,  this  property  was  held 
in  trust  for  the  use  and  benefit  of  the  so- 
ciety, as  a  society,  and  not  for  the  individ- 
ual members.  Th<>  trust  was  for  the  use 
and  benefit  of  the  society  in  the  mainte- 
nance of  its  principles  as  declared  by  its  con- 
stitution and  laws.  When  the  purposes  of 
the  society  were  abandoned  or  could  not  be 
accomplished,  or  the  society  ceased  to  exist, 
the  trust  failed,  and  the  property  reverted, 
by  way  of  resulting  trust,  to  the  owners,  who 
subjected  it  to  the  trust,  living,  and  to  the 
heirs  and  legal  representatives  of  those  of 
them  who  are  dead. 

This  conclusion  does  not  involve  the  as- 
sertion of  a  reversion  secured  by  the  express 
terms  of  the  contracts,  but  rests  on  the  fa- 
miliar principle  of  equity  jurisprudence, 
that  when  the  trust  clearly  created  by  the 
documents  terminated,  a  resulting  trust 
arose  to  the  grantors  or  donors,  or  their 
heirs.    The  distinction  is  thoroughlv  eluci- 
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dated  by  Mr.  Justice  Gray  in  Hopkina  t. 
€rimtkttw,  165  U.  S.  342,  41  L.  ed.  739,  17 
Sup.  Ct.  Rep.  401.  It  was  there  said,  among 
other  things: 

''But  the  trust  was  restricted,  in  plain 
and  unequirocal  terms,  to  the  particular  so- 
ciety to  be  benefited,  as  well  as  to  the  pur- 
pose of  a  burial  ground,  adding  (as  if  to  put 
the  matter  beyond  doubt)  'and  for  no  other 
purpose  whatever.'  The  trust  would  end, 
therefore,  at  the  latest,  when  the  land  ceased 
to  be  used  as  a  burial  ground  and  the  society 
was  dissolved.    .    .    . 

*^n  the  case  at  bar,  the  trust  created  by 
|41]the  deed  having  *been  terminated,  according 
to  its  express  provisions,  by  the  land  ceas- 
ing to  be  used  as  a  burial  ground,  and  the 
dissolution  and  extinction  oi  the  society 
for  whose  benefit  the  grant  was  made,  there 
arises,  by  a  familiar  principle  of  equity  ju- 
rispnidenoe,  a  resulting  trust  to  the  grantor 
and  his  heirs,  whether  his  conveyance  was 
bf  way  of  gift  or  for  valuable  considera- 
tion.* 

The  titles  held  by  the  trustees  in  this  case 
were  held  for  the  benefit  and  use  of  the  so- 
defy  in  the  maintenance  of  its  principles. 
When  the  purposes  of  the  trusts  failed  the 
property  reverted,  not  because  of  special 
provision  to  that  effect,  but  because  that 
wu  the  result  of  the  termination  of  the 
trusts. 

Complainants,  or  some  of  them,  are  the 
beirs  and  next  of  kin  of  members  who 
signed  the  articles  of  1836  and  1847,  and 
who  died  in  fellowship.  The  service  of  one 
of  these  families  is  said  to  aggregate  three 
hondred  years  of  unrequited  toil.  They 
are  entitled  to  invoke  the  aid  of  the  court 
is  the  winding  up  of  this  concern,  and  these 
decrees  ought  to  be  reversed. 

1  am  authorized  to  state  that  Mr.  Justice 
concurs  in  this  dissent. 


J.  IL  ROBINSON  k  CO.,  PlffM.  in  Brr., 

V, 

JOHN  C.  BELT  et  al. 

(Set  8.  C.  Reporter's  ed.  41-60.) 

CwrU—ttate  Iowa  at  rulea  of  deemon — 
9$t%gnmeni$  for  the  benefit  of  creditors — 
rdeoie  ae  condition  of  preference— op- 
peal— objection  not  raised  below, 

1  Tbt  Ttlidlty  of  an  assignment  for  the  bene- 
fit of  creditors  which  requires  a  release  by 

Non. — Am  to  etate  lawa  ae  rulea  of  deoiaion 
(a  ttiatai  courta — see  notes  to  Wilsoti  v.  Perrin, 
U  C  C.  A.  71 :  Hill  V.  Hlte,  29  C.  C.  A.  653 ; 
ind  GrifBn  v.  Overman  Wheel  Co.  9  C.  C.  A. 

At  ta  when  United  Statea  Supreme  Court 
foOowf  deoiaiona  of  atate  courts — see  notes  to 
rorepaofh  v.  Delaware,  L.  A  W.  R.  Co.  (Pa.) 
S  L.  R.  A.  508 :  United  SUtes  am  rel.  Buti  v. 
Xoicatlae.  10  L.  ed.  U.  8.  400 ;  and  Blmendorf 
▼.  Tiylor,  6  L.  ed.  U.  8.  200. 

Ot  the  neoeaaity  of  raiaing  obfectiona  in  the 
lawer  oourte—eea  notes  to  O'Neill  v.  New  York, 
0.  *  W.  B.  Co.  (N.  Y.)  5  L.  R.  A.  501 ;  &Ute 
▼•  Hope  (Mo.)  8  L.  B.  A.  608 ;  and  Phelps  v. 
Ktm,  14  L.  ed.  U.  8.  643. 
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creditors  as  a  condition  of  preference  Is  de- 
terminable by  the  state  law  as  Interpreted 
bj  its  highest  courts. 

2.  The  courts  of  the  Indian  territory  are  bound 
to  respect  the  decisions  of  the  supreme  court 
of  Arkansas  Interpreting  laws  of  that  state 
Which  were  adopted  and  extended  over  the 
Indian  territory  by  the  act  of  Congress  of 
May  2,  1800. 

8.  An  assignment  for  the  benefit  of  creditors, 
although  requiring  a  release  by  creditors  as 
a  condition  of  preference,  must  be  deemed 
valid  in  the  Indian  territory,  in  view  of  the 
declsloos  of  the  courts  of  Arkansas  uphold- 
ing  such  assignments  under  the  statutes  of 
that  state  concerning  assignments  for  the 
benefit  of  creditors  and  the  statute  of  frauds, 
which  were  adopted  and  extended  over  the 
Indian  territory  by  the  act  of  Congress  of 
May  2,  1800  (26  Stat  at  L.  04,  |  81). 

4.  Objections  to  the  validity  of  an  assign- 
ment for  the  benefit  of  creditors  for  want  of 
acceptance,  and  to  the  form  of  the  Judgment, 
cannot  be  raised  for  the  first  time  in  the 
Supreme  Court  of  the  United  States. 

[No.  46.] 

Argued  May  t,  1902,    Decided  October  B7, 

1902. 

IN  ERROR  to  the  United  States  Qrcuit 
Court  of  Appeals  for  the  Eighth  Circuit 
to  review  a  Judgment  affirming  a  judgment 
of  the  Court  of  Appeals  of  the  Indian  Ter- 
ritonr  which  had  a^rmed  the  judgment  of 
the  United  States  Court  for  the  Northern 
District  of  that  Territory  sustaining  an  in- 
terplea  by  an  assignee  for  the  benefit  of 
creditors  to  recover  property  attached  by  a 
creditor  of  his  assignor.    Affirmed, 

See  same  case  below,  40  C.  C.  A.  664,  100 
Fed.  718. 


Statement  by  Mr.  Justice  Bromat 

This  was  a  writ  of  error  to  a  iudgment 
of  the  circuit  court  of  appeals  for  the  eighth 
circuit  affirming  a  judgment  of  the  court  of 
appeals  of  the  Indian  territory,  which  lat- 
ter court  affirmed  the  judgment  of  the 
United  States  court  for  the  northern  dis- 
trict of  such  territory,  sustaining  an  inter- 
plea  by  one  King  to  recover  the  value  of 
certain  property  attached  and  sold  by  Rob- 
inson &  Co.,  which  had  been  conveyed  to 
King  as  assignee  by  a  deed  of  assignment 
made  by  his  codefendant  Belt. 

The  facts  of  the  case  are  substantially 
as  follows:  One  John  C.  Belt,  a  resident 
of  Arkansas,  who  was  engaged  in  business 
in  the  Indian  territory,  on  December  20, 
1801,  made  an  assignment  for  the  benefit  of 
his  creditors  to  King,  as  assignee. 

On  the  following  day  "J.  M.  Robinson  ft 
Co.,"  plaintiffs  m  error,  brought  suit 
against  Belt. in  the  United  States  court  in 
that  territory,  sued  out  an  attachment,  and 
levied  upon  the  property  assigned.  Belt 
failed  to  plead,  and  judgment  oy  default 
was  taken  against  him,  and  the  attachment 
sustained. 

On    May    31,    1802,    defendant   In    error 
King  filed  an  interplea,  'setting  out  his  deed[4L3) 
of  assignment,  and  claiming  the  property  as 
his  by  virtue  of  such  deed.    After  so  doing 
6  6I( 
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be  entered  into  a  stipulation  with  other  at- 
taching creditors,  of  whom  there  were  a 
large  number,  wherebv  it  was  agreed  that 
this  interplea  should  be  considered  as  filed 
in  every  sui^  and,  virtually,  that  the  result 
of  the  interpleader  proceedings  in  the  suit 
of  J.  M.  Robinson  &  Go.  should  control  all 
other  suits.  The  property  was,  after  its 
attachment,  sold  under  order  of  court,  pur- 
suant to  statutes  govemin|f  such  proceed- 
ings, and  at  such  sale  realized  the  sum  of 
$7,900. 

A  demurrer  to  the  interplea  was  filed  and 
sustained  by  the  court,  from  which  order 
King  sued  out  a  writ  of  error  from  the 
United  States  court  of  appeals.  He  gave  no 
supersedeas  bond,  however,  and  the  fund 
was,  by  order  of  the  court,  distributed  pro 
rata  to  the  attaching  creditors  according  to 
their  priorities.  The  court  of  appeals  re- 
versed the  Judgment  on  the  demurrer,  and 
on  September  19,  1895,  Robinson  &  Co.  filed 
their  answer  to  the  interplea,  denying  that 
King  was  owner  by  virtue  of  the  deed  of  as- 
signment, and  al leveed  the  same  to  be  fraud- 
ulent and  void;  denied  that  King  filed  a 
complete  inventoiy;  denied  that  certain 
personal  property  described  in  the  deed  of 
assignment  was  the  property  of  the  wife  of 
Belt,  and  admitted  that  the  properbr  de- 
scribed in  the  deed  was  seized  under  the  at- 
tachment. 

The  trial  on  the  interplea  was  had  before 
a  Jury,  and  resulted  in  a  verdict  in  favor 
of  the '  interpleader,  which  found  the  at- 
tached property  to  be  the  property  of  King, 
at  assiffnee.  A  judgment  was  thereupon 
entered  In  his  favor,  which  was  subsequent- 
ly affirmed,  first,  hv  the  court  of  appeals 
.  for  the  Indian  territory,  and  then  by  the 
circuit  court  of  appeals  for  the  eighth  cir- 
cuit. Whereupon  a  writ  of  error  was  sued 
out  by  Robinson  &  Co.  from  this  court. 

Mr,  David  Goldsmith  argued  the  cause 
and  filed  a  brief  for  plaintiffs  in  error: 

Courts  have  vigorously  assailed  the  in- 
solvent debtor's  right  to  exact  a  release  in 
an  assiffnment  for  the  benefit  of  his  credit- 
olrs,  and  have  declared  aasignments  of  that 
character  fraudulent  and  void. 

Wakeman  v.  Orover,  4  Paiffe,  23, 11  Wend. 
187,  25  Am.  Dec  624;  Hubbard  v.  Mo- 
Jfaughton,  43  Mich.  220,  38  Am.  Rep.  176, 
6  N.  W.  293;  Miller  v.  Conklin,  17  Ga.  430, 
63  Am.  Dec  248;  Ingraham  v.  Wheeler,  6 
Conn.  277 ;  Duggan  v.  Bli$9^  4  Colo.  226,  84 
Am.  Rep.  80;  Broum  v.  Know,  6  Mo.  302; 
CofMing  v.  Carson,  11  111.  603;  Howell  v. 
Diwon,  21  Fla.  413;  Sperry  t.  Qallaher, 
77  Iowa,  107,  41  N.  W.  586;  Atkinson  v. 
Jordan,  5  Ohio,  293,  24  Am.  Dec.  281; 
Wilde  T.  Rowlings,  1  Head,  34;  Ware  t. 
Wanless,  2  Wyo.  144;  Hafner  t.  Irunn,  23 
K.  C.  (1  Ired.  L.)  490. 

Courts  which,  in  deference  to  prevailing 
practices  and  conditions,  had  sustained  as- 
signments of  this  character,  afterwards  rec- 
ognized the  fallacy  of  their  ruling,  and  re- 
gretted their  inability,  under  the  doctrine 
of  stare  decisis,  to  change  it. 

Ashurst  T.  McHTtin,  9  Port  (Ala.)  572; 
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Livingston  v.  Bell,  3  Watts,  201 ;  Phippen  t* 
Durham,  8  Qratt.  464;  Bump,  Fraud.  Cony* 
4th  ed.  S  420,  p.  437. 

If  courts  did  not  undo  the  ruling  whicb 
was  opposed  to  their  better  iudgment,  they 
nevertheless  limited  and  qualified  it  by  hold- 
ing that  the  condition  for  a  release  was  per* 
missible  only  in  a  general,  and  not  in  a> 
partial,  assignment. 

Thomas  v.  Jenks,  5  Rawle,  221;  Green 
v.  Trieber,  3  Md.  11;  Gadsden  y.  Carson,  9* 
Rich.  Eq.  252,  70  Am.  Dec  207;  Gordon  y. 
Cannon,  18  Gratt  387;  Rankin  v.  Lodor^ 
21  Ala.  380;  Nightingale  v.  Harris,  6  R.  L 
321. 

And  some  cases  even  went  to  the  extent- 
of  holding  that  the  conditional  assi|^nment 
was  invalid,  unless  it  appeared  upon  its  face- 
to  be  a  conveyance  of  all  the  property  of  the- 
assignor. 

Bamite  v.  Rice,  14  Md.  24,  74  Am.  Deo^ 
513. 

The  legislatures  in  Blaine,  New  Hamp- 
shire, Pennsylvania,  Vermont,  and  Alabamn 
undid  what  the  courts  had  not  the  courage- 
to  undo. 

Pearson  y.  Crosby,  23  Me.  261;  Hurd  y» 
Silsby,   10  N.  H.   108,   34  Am.  Dec.   142; 
Perry  Ins.  d  T,  Co,  v.  Foster,  58  Ala.  502^ 
29  Am.  Rep.  779;  Burrill,  Assignm.  6th  ed. 
Si  159,  161. 

The  provision  is  obnoxious  because  it  en* 
ables  the  debtor  "  to  operate  upon  the  fear» 
of  his  creditors  and  coerce  them  into  hia 
own  terms." 

Grover  v.  Wakeman,  11  Wend.  200,  25> 
Am.  Dec  624. 

No  insolvent  debtor  has  the  right  to  pre- 
scribe terms  to  his  creditors,  to  say  to  these^ 
"Take  up  these  crumbs  on  my  own  terms,, 
or  have  nothing." 

Ingraham  y.  Wheeler,  6  Conn.  283. 

Tl^  requirement  is  repuffnant  to  oar 
moral  sense,  as  well  as  to  legal  principle  and 
authority. 

Bump,  Fraud.  Conv.  4th  ed.  i  415,  p.  434» 

The  decisions  of  the  supreme  court  of  Ar- 
kansas do  not  in  sjiy  way  depend  upon  aqj^ 
statute  local  or  peculiar  to  Arkansas. 

The  utmost  that  can  be  claimed  is  that 
the  invalidity  of  the  requirement  for  a  re- 
lease in  an  assignment  for  the  benefit  of 
creditors  rests  upon  the  statute  of  fraudu- 
lent conveyances  known  as  13  Elix.  chap.  § 
(Burrill,  Assignm.  6th  ed.  iS  11,  295; 
Bump,  Fraud.  Conv.  4th  ed.  i  12;  14  Am. 
&  Eng.  Enc  Law,  2d  ed.  p.  222) ;  and  that 
this  rtatute,  tojg;ether  with  the  common  law» 
became  operative  in  the  Indian  territory 
through  tne  adoption  of  chapter  20,  Mans- 
field's Digest  of  the  Statutes  of  Arlcansas^ 
by  Congress  in  the  act  of  Blav  2,  1890. 

The  adoption  of  a  statute  does  not  carry 
with  it  the  construction  received  in  the 
state  from  which  it  is  taken,  if  such  con- 
struction is  at  variance  with  that  which  the 
same  statute  has,  prior  to  its  adoption,  re- 
ceived in  other  Jurisdictions. 

Coulam  v.  Doull,  133  U.  S.  216,  33  L.  ed. 
596,  10  Sup.  Ct.  Rep.  253;  Whitney  v.  Fo9, 
160  U.  S.  637,  41  L.  ed.  1145,  17  Sup.  Ct 
Rep.  713. 
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Tbe  statute  of  13  Eliz.  is  merely  declar- 
atory of  the  common  law,  which  in  itself 
denounces  and  avoids  conveyances  made  with 
the  intent  to  defraud,  hinder,  or  delay  cred- 
itors. 

Wait,  Fraud.  Conv.  S  16,  p.  36;  Burrill, 
Assignm.  6th  ed.  |  11,  p.  20;  Bump,  Fraua. 
Conv.  4Ui  ed.  S  12;  2  Bigelow,  Fr.  p.  24; 
14  Am.  ft  Eng.  Enc  Law,  2d  ed.  pp.  222, 
22.^ 

The  Federal  courts  are  free  to  exorcise 
and  follow  their  own  judgment  in  the  ad- 
miuistration  of  the  common  law,  even  when 
eottrdsing  their  functions  in  the  states,  and 
when  their  judgment  leads  them  to  conclu- 
sions in  conflict  with  tbe  rulings  of  the 
courts  of  the  state  iji  which  they  are  sitting. 

Chicago  T.  Robbins,  2.  Black,  418,  17  L. 
cd.  298;  Myrick  v.  Michigan  C.  R,  Co,  107 
U.  S.  102,  27  L.  ed.  325,  1  Sup.  Ot  Rep. 
425:  Baltimore  d  0.  R.  Co.  v.  Baugh,  149 
U.  S.  368,  37  L.  ed.  772,  13  Sup.  Ct.  Rep. 
914. 

No  counsel  for  defendants  in  error. 

Mr.  Justice  Broma  delivered  the  opin- 
ion of  the  court: 
[44]  *This  is  a  contest  between  certain  attach- 
ing creditors  of  John  C.  Belt,  and  one  King, 
his  voluntary  assignee  for  the  benefit  of 
creditors. 

The  record  is  in  an  unsatisfactory  condi- 
tion.   It  is  impossible  to  tell  whether  the 
plaintiffs  are  a  corporation  or  a  partner- 
iMp;  and,  if  the  latter,  who  constitute  the 
Arm,  or  against  what  individuals  the  judg- 
ment of  the  court  was  rendered.    Although 
the  onl^  right  of  the  plaintiffs  to  contest 
the  assignment  of  Belt  to  King  arises  from 
the  levy  of  an  attachment  upon  the  assigned 
proper^,   neither  the  writ  of  attachment 
Bor  the  return  of  the  marshal  of  the  lev^ 
thereunder  appears  in  the  record  or  testi- 
monv.    l^or  aoes  the  record  contain  a  copy 
of  the  complaint,  in  which  these  proceed- 
ing! were    probably    averred.     The    only 
plcadii^   before   us   are   the   interplea   of 
King,  ffled  in  the  action  (which  appears  to 
Ittve  been  brought  against  Belt  alone),  set- 
ting up  the  assignment,  and  the  answer  of 
the  plaintiffs  thereto,  denying  the  owner- 
ship of  King  and  averring  the  fraudulent 
disracter  of  the  assignment.    But  as  the 
interplea  of  King  alleges  that  on  December 
31}  1891,  and  just  after  he  had  completed 
tn  inventory  of  the  jtroperty  so  assigned, 
plaintiffs  caused  a  wnt  of  attachment  to  be 
lericd  upon  a  portion  of  the  property,  we 
may  treat  this  as  a  sufficient  admission  of 
plaintiffs'  title  to  justify  us  in  passing  upon 
th«  question  of  the  validity  oi  the  assign- 
ment, upon  which  the  case  largely  depends. 
1.  Ihis   assm^nment  is   attacked   by   the 
plaintiffs  chiefly  upon  the  ground  that  it 
fODtains  a    provision   that    the    preferred 
creditors  shall  accept  their  dividends  "in 
fnll  satisfaction  and  discharge  of  their  re- 
(pective  claims,    .    .    .    and   execute   and 
deliver  to  said  Jolin  C.  Belt  a  legal  release 
therefor.^    This  provision  has  b^n  the  sub- 
ject of  discussion  in  England  and  in  most  of 
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the  states,  and  in  a  large  number  of  cases 
has  been  held  to  avoid  the  assignment,  upoi» 
the  ground  that  the  debtor  has  no  right  to- 
compel  his  creditors  to  accept  his  terms  or 
lose  their  preference.    In  England  a  clause- 
of  a  somewhat  similar  nature  was  held  to- 
be  void  under  tbe  statute  of  Elizabeth  as  an* 
attempt  to  hinder,  delay,  or  defeat  credit- 
ors  {Spencer  v.  Slater,  L.  R.  4  Q.  B.  Div. 
13),  though  the  applicability  of  that  case 
to  this  particular  provision  admits  of  some 
doubt. 

*The  fact  that  it  enables  the  debtor  to  ex- [45) 
tort  a  settlement  by  playing  upon  the 
fears  or  apprehensions  of  his  creditors  is 
thought  by  the  courts  of  many  of  the  states 
to  be  suflicient  to  justify  them  in  settin^^ 
aside  the  assignment;  and,  where  such  pro- 
vision has  b^n  sustained,  it  has  usually 
been  in  deference  to  authority,  rather  than 
upon  conviction  of  its  propriety  or  wisdom. 
The  question  was  discussed  at  considerable 
lenffth  by  Mr.  Justice  Stoiy  in  Ualsey  v» 
Fairbanks,  4  Mason,  206,  227,  Fed.  Cas.  No» 
5,964,  and  the  validity  of  the  clause  sus- 
tained, largely  in  deference  to  the  case  of 
King  v.  Watson,  3  Price,  6,  where,  as  he 
states,  the  very  exception  was  taken  by 
counsel,  and  the  assignment  held  good  by 
the  court  of  exchequer.  King  v,  Watson^ 
hoTfever,  has  but  a  remote  bearing,  and* 
seems  to  have  been  pro  tanto  overruled  bv* 
the  case  of  Spencer  v.  Slater,  above  cited. 
Mr.  Justice  Story  finally  remarks  that  if 
the  question  were  entirely  new,  and  many 
estates  had  not  passed  upon  the  faith  of 
such  assignments,  the  strong  inclination  of 
his  mind  would  be  against  their  validity.. 
"As  it  is,"  said  he,  **I  yield  with  reluctance- 
to  what  seems  the  tone  of  authority  in  fa- 
vor of  them."  Somewhat  similar  doubt  ia 
expressed  by  Mr.  Chief  Justice  Taney  in 
White  V.  Winn,  a  memorandum  of  which  ia 
found  in  8  Gill,  499.  The  question  was  also 
incidentally  considered  by  this  court  in  Se^ 
curity  Trust  Co.  v.  Dodd,  173  U.  S.  624, 
G33,  43  L.  ed.  835,  839,  19  Sup.  Ct.  Rep. 
545,  but  the  case  went  off  upon  another 
point. 

This  court  has  never  directly  passed  up- 
on the  validity  of  this  provision,  but,  wher- 
ever it  has  been  called  in  question,  it  has 
been  treated  as  determinable  by  the  locak 
law  of  the  state  from  which  the  question 
arose.  Thus,  in  Brashear  v.  West,  7  Pet. 
608,  8  L.  ed.  801,  the  clause  was  upheld 
solely  upon  the  eround  that  the  oouits  of 
Pennsylvania  haa  sustained  its  validity. 
The  assignment  in  that  case  was  in  trust 
to  pay  and  discharge  the  debts  due  from  the 
assignor,  first,  to  certain  preferred  cred- 
itors, and  afterwards  to  creditors  generally^ 
provided  that  no  creditor  should  be  entitled 
to  receive  a  dividend,  who  should  not,  with- 
in ninety  days,  execute  a  full  and  complete 
release  of  all  claims  i^d  demands  upon  the 
assignor.  Mr.  Chief  Justice  Marshall,  after 
summarizing  the  arguments  for  and  against 
the  validity  of  this  provision,  did  not  com- 
mit the  court  to  the  expression  ol  *an  opin-[M] 
ion,  but  held  that  "the  construction  wnich 
the  courts  of  that  state  [Pennsylvania}  kav* 
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put  on  the  Pennsylvania  statute  of  frauds 
cnust  be  received  in  the  courts  of  the  United 
states,"  and  decided  the  case  upon  the  au- 
thority of  lAppinoott  V.  Barker f  2  Binn. 
174,  4  An.  Dec.  433,  in  which  this  question 
mrose,  and  was  decided,  after  an  elaborate 
argument,  ia  favor  of  the  deed.  He  also  re- 
marked that  the  question  had  been  decided 
the  same  way  in  Pearpoint  y.  CHrdham,  4 
Wash.  C.  C.  232,  Fed.  Cas.  No.  10,877.  In 
that  case  Mr.  Justice  Washington  thought 
that  an  assi^ment  in  trust  for  the  benefit 
of  such  creditors  as  should  release  their 
«dcbts  was  founded  upon  a  good  and  valua- 
»bS«  consideration,  and  was  valid,  the  only 
enquiry  being,  whether  it  was  bona  fide. 
The  assignment  was  supported  in  favor  of 
«uch  of  the  creditors  as  executed  a  release 
of  their  demands  within  sixty  days  after 
the  date  of  the  instrument^  that  being  the 
time  limit  provided  for  such  acceptance. 
Neither  in  Lippincoti  v.  Barker  nor  in 
.sPearpoint  v.  Orahctm  were  there  any  pre- 
ferred creditors,  but  the  assignments  were 
in  trust  for  all  the  creditors  who  should, 
within  sixty  days  in  one  case,  and  four 
months  in  the  other,  execute  a  release  of 
•their  demands.  In  several  subsequent  cases 
the  rule  laid  down  in  Brtuhear  v.  West  has 
'been  adopted,  and  the  principle  fully  estab- 
lished that  the  construction  and  effect  of 
.11  state,  statute  regulating  assignments  for 
the  benefit  of  creditors  is  one  upon  which 
^he  decisions  of  the  highest  courts  of  the 
aitate  are  a  controlling  authority  in  the 
JFederal  courts.  They  are  treated  as  estab- 
lishing a  rule  of  property  applicable  with- 
Sn  their  several  jurisdictions.  Sumner  v. 
^icka,  2  Black,  532,  17  L.  ed.  855;  Jaffray 
w.  ItcOehee,  107  U.  S.  301,  27  L.  ed.  495,  2 
Sap.  Ct.  Hep.  367;  Peters  v.  Bain,  133  U. 
:S.  070.  686,  33  L.  ed.  606,  702,  10  Sup.  Ct. 
Itep.  354;  Randolph  v.  Quidnick  Co.  135 
V.  S.  457,  »uh  nom.  Jencke  v.  Quidnick  Co. 
34  L.  ed.  200,  10  Sup.  Ct.  Kep.  655;  Union 
Jfat,  Bank  v.  Bank  of  Kwnaas  City,  136  U. 
S.  223,  235,  34  L.  ed.  341,  345,  10  Sup.  Ct. 
Rep.  1013;  South  Branch  Lumber  Co.  v. 
Ott,  142  U.  S.  622,  627,  35  L.  ed.  1136,  1138, 
12  Sup.  Ct  Rep.  318. 

The  same  rule  has  been  held  to  be  appli- 

•cable  to  decisions  of  state  courts  constru- 

aing  the  statute  of  frauds.    Allen  v.  Maaaey, 

n  Wall.  351,  21  L.  ed.  542;  Lloyd  v.  Fu^ 

ton,  91  U.  S.  479,  485,  23  L.  ed.  363,  365. 

Whatever  might  be  our  own  views  with 
regard  to  the  validity  of  a  release  by  cred- 
itors at  a  condition  of  preference  under  an 
assignment,  the  question  is  one  which,  upon 
(ft7]the  authorities  *above  cited,  must  be  held 
to  be  determinable  by  the  state  law  as  in- 
terpreted  by   the   supreme   court   of   such 


While  the  case  under  consideration  arose 
1km.  tbe  Indian  territory,  the  law  applicable 
^iMreto  IS  determined  by  the  laws  of  Ar- 
Hcaasas,  which  were  adopted  and  extended 
•ever  the  Indian  territory  by  the  act  of  Con- 
fess approved  May  2,  1890  (26  Stat,  at  L. 
94,  I  81),  which  declares  that  certain  gen- 
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eral  laws  of  Arkansas,  "which  are  not  lo- 
cally inapplicable,  or  in  conflict  with  this 
act,  or  with  any  law  of  Congress  relating 
to  the  subjects  specially  mentioned  in  this 
section,  are  hereby  extended  over  and  put 
in  force  in  the  Indian  territory,"  among 
which  laws  are  enumerated  assignments  for 
the  benefit  of  creditors  and  the  statute  of 
frauds.  In  adopting  this  law  with  respect 
to  assignments,  the  courts  of  the  Indian 
territory  are  also  bound  to  respect  the  deci- 
sions of  the  supreme  court  of  Arkansas  in- 
terpreting that  law. 

In  more  than  one  case  we  have  had  occa- 
sion to  hold  that,  if  a  foreign  statute  be 
adopted  in  this  country,  the  decisions  of 
foreign  courts  in  the  construction  of  such 
statute  should  be  considered  as  incorporated 
into  it.  Til  us,  in  Pennock  v.  Dialogue,  2 
Pet.  1,  7  L.  ed.  327,  it  was  said  by  Mr. 
Justice  Story  (p.  18,  L.  ed.  p.  333)  :  "It  is 
doubtless  true,  as  has  been  suggested  at  the 
bar,  that  where  English  statutes,  such,  for 
instance,  as  the  statute  of  frauds  and  tbe 
statute  of  limitations,  have  been  adopted 
into  our  own  legislation,  the  known  and  set- 
tled construction  of  those  statutes  by 
courts  of  law  has  been  considered  as  si- 
lently incorporated  into  the  acts,  or  has 
been  received  with  all  the  weight  of  author- 
ity." In  speaking  of  our  patent  act,  which 
was  largely  taken  from  the  English  statute 
of  monopolies,  he  says  (p.  20,  L.  ed.  p. 
334) :  "The  words  of  our  statute  are  not 
identical  with  those  of  the  statute  of 
James,  but  it  can  scarcely  admit  of  doubt 
that  they  must  have  been  within  the  con- 
templation of  those  by  whom  it  was  framed, 
as  well  as  the  construction  which  had  been 
put  upon  them  by  Lord  Coke."  In  CatK^ 
cart  V.  Rohineon,  5  Pet.  264,  8  L.  ed.  120, 
Mr.  Chief  Justice  Marshall  said  (p.  280, 
L.  ed.  p.  126)  :  "By  adopting  them  [Brit- 
ish statutes],  they  become  our  own  as  en- 
tirely as  if  they  had  been  enacted  by  the 
legislature  of  th6  state.  The  received  con- 
struction in  England  at  the  time  they  are 
admitted  to  operate  in  Hhis  country,  indeed [48] 
to  the  time  of  our  separation  from  the 
British  Empire,  may  very  prpperly  be  con- 
sidered as  accompanying  the  statutes  them- 
selves, and  forming  an  integral  part  of 
them.  But  however  we  may  respect  sub- 
sequent decisions, — and  certainly  they  are 
entitled  to  great  respect, — ^we  do  not  admit 
their  absolute  authority."  See  also  Kirk" 
Patrick  v.  Qihson,  2  Brock.  388,  Fed.  Cas. 
No.  7>848.  The  same  rule  has  been  applied 
in  the  state  courts  in  the  construction  of 
statutes  adopted  from  other  states.  Com. 
V.  Hartnett,  3  Gray,  450;  Tyler  v.  Tyler,  19 
111.  151;  Bloodgood  v.  Oraaey,  31  Ala.  575; 
Marqueze  v.  CaldweU,  48  Miss.  23;  State  v. 
Rohey,  8  Nev.  312;  The  Devonehire,  8  Sawy. 
209,  13  Fed.  39. 

As  the  Arkansas  statutes  concerning  as- 
signments for  the  benefit  of  creditors  and 
the  statute  of  frauds  were  extended  and  put 
in  force  in  the  Indian  territory  by  the  act 
of  Congress  above  cited,  it  becomes  mate- 
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rial  to  consider  the  decisions  of  the  su- 
preme court  of  that  state  with  reference  to 
the  validity  of  the  provision  of  an  assign- 
ment exacting  a  release  by  creditors  of  all 
their  demands  against  the  assignor  as  a  con- 
dition of  preference.  The  subject  was  first 
considered  in  Clayton  v.  Johnson,  36  Ark. 
406,  424,  38  Am.  Rep.  40,  in  which  an  as- 
signment for  the  benefit  of  creditors  with- 
out preferences  was  held  to  be  valid,  not- 
withstanding a  proviso  that  no  creditor 
provided  for  should  participate  in  the  as- 
sets ^'unless  he  accepts  the  same  in  full  of 
his  claim."  The  question  is  most  elabo 
rately  considered  in  that  case,  and  a  dis- 
tinction taken  between  a  conveyance  of  the 
whole,  and  the  conveyance  of  a  part  only, 
of  the  debtor's  property  upon  condition  of 
releasing  the  residue.  The  latter  was 
thought  to  be  fraudulent,  and  pernicious  in 
its  tendencies.  In  McReynolds  v.  Dedman, 
47  Ark.  347,  1  S.  W.  552,  it  was  held  that, 
although  an  assizor  might  make  preferen- 
ces and  exact  releases  from  creditors  who 
assented  to  the  assignment,  if  he  reserved 
to  himself,  to  the  exclusion  of  nonassenting 
creditors,  the  surplus  that  remained,  the 
deed  was  fraudulent  upon  its  face.  The 
difficulty  with  that  assignment  was  that, 
in  case  the  creditors  refused  to  execute  the 
releases,  the  residue,  instead  of  being  de- 
voted to  the  payment  of  the  assignor's  cred- 
itors, was  to  revert  to  the  assignor  himself. 
This  case  is  wholly  consistent  with  that  of 
lAV\Clayton  v.  Johnson.  In  the  Subsequent 
case,  however,  of  Collier  v.  Davis,  47  Ark. 
307,  58  Am.  Rep.  758,  1  S.  W.  684,  Clayton 
V.  Johnson  was  formally  overruled,  and  an 
assignment  which  provided  that  no  creditor 
should  participate  unless  he  should  accept 
his  share  in  full  satisfaction  of  his  claim, 
and  gave  no  direction  for  the  application  of 
the  surplus  after  satisfying  assenting  cred- 
itors, was  held  void  upon  its  face.  It  may 
be  noted  that  the  personnel  of  the  court  had 
changed  since  Clayton  v.  Johnson  was  de- 
cided. In  the  subsequent  case  of  Wolf  ▼. 
Oi-ay,  53  Ark.  75,  13  S.  W.  512,  decided  a 
few  weeks  before  the  act  of  Congress  of 
1800,  notwithstanding  the  former  overrul- 
ing of  Clayton  v.  Johnson  in  Collier  v. 
Davis,  it  is  said  that  its  authority  upon  the 
stipulation  for  a  release  was  not  impaired, 
except  as  modified  by  the  cases  before  cited. 
It  follows,  said  the  court,  that  "the  law  is 
established  here,  in  accord  with  much  au- 
thority elsewhere,  that  a  stipulation  for  a 
release  in  a  general  assignment,  which  is 
made  only  as  a  condition  of  preference,  does 
not  invalidate  the  instrument."  The  as- 
signment in  that  case  preferred  one  cred- 
itor, and  provided  for  payment  to  all  other 
creditors  who  should  execute  releases  of  the 
residue  of  their  debts.  This  case  was  fol- 
lowed by  King  v.  Hargadine-Mc Kit  trick 
Dry  Goods  Co,  60  Ark.  1,  28  S.  W.  614, 
where  the  very  assignment  in  question  in 
this  case  was  held  to  be  valid,  notwith- 
standing the  provision  for  a  release  by 
creditors  as  a  condition  of  preference. 
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Without  determining  the  validity  of  such  m 
provision  at  common  law,  we  are  of  opinioo 
that  the  courts  of  the  Indian  territory  did 
not  err  in  applying  the  settled  construction 
of  the  law  of  Arkansas  to  the  assignment 
in  this  case,  and  in  holding  the  provisioB 
for  a  release  of  creditors  to  be  valid. 

2.  Plaintiffs  also  seek  to  impeach  the  as- 
signment upon  the  ground  that  there  was 
no  evidence  of  its  acceptance  by  any  ol  the 
creditors,  or  their  assent  thereto ;  and  the 
position  is  taken  that,  while  the  creditors 
may  be  presumed  to  accept  an  assignment 
made  for  their  benefit,  such  acceptance  will 
not  be  presumed  where  the  assignment  ie 
subject  to  the  condition  that  the  creditors 
consent  to  a  release  and  discharge  of  their 
claims  against  the  estate.  Error  is  also 
charged  in  the  rendition  of  the  judgment 
against  persons  who  were  not  parties  *to[50!| 
the  immediate  case,  but  who  haa  stipulated 
other  cases  into  this  case  for  a  like  judg- 
ment; and  also  in  the  fact  tuat  a  personal 
judgment  rendered  against  the  plaintiffs  ii» 
error  for  the  value  of  the  ffoods  in  contro- 
versy was  not  contcffnplated  or  allowed  by 
the  statute  under  which  the  proceedings- 
were  had. 

It  is  a  sufficient  answer  to  these  objectione- 
to  say  that  neither  of  them  appears  to  have 
been  called  to  the  attention  of  the  courts 
below.  They  do  not  seem  to  have  been 
raised  at  the  time  the  judgment  was  en- 
tered. It  does  not  appear  that  any  assign- 
ments of  error  were  filed  in  the  court  of  ^ 
appeals  for  the  Indian  territory,  but  the  * 
opinion  states  that  plaintiffs  relied  upon 
four  objections  to  the  assignment,  as  show- 
ing upon  its  face  that  it  was  fraadulent  in 
law.  No  objection  seems  to  have  been 
raised  in  that  court  to  the  form  of  the  judg- 
ment. In  the  assignments  of  error  in  the 
United  States  court  of  appeals  for  the 
eighth  circuit  no  such  question  is  raised, 
and  none  alluded  to  in  Uie  opinion.  Such 
objections  could  not  be  raised  for  the  first 
time  in  this  court.  Insurance  Co,  v.  Mar-' 
decai,  22  How.  Ill,  117,  16  L.  ed.  329,  331; 
First  Nat.  Bank  v.  Kentucky,  9  Wall.  353, 
19  L.  ed.  701;  Wheeler  v.  Sedgwick,  94  U. 
S.  1,  24  L.  ed.  31;  WiUon  v.  McNamee,  10^ 
U.  S.  572,  26  L.  ed.  234;  Edwards  v.  Elli- 
ott, 21  Wall.  532,  22  L.  ed.  487;  Clark  T. 
Fredericks,  105  U.  S.  4,  sub  nom,  Davis  t» 
Fredericks,  26  L.  ed.  938. 

While  it  is  the  duty  of  this  court  to  re- 
view the  action  of  subordinate  courts,  jus- 
tice to  those  courts  requires  that  their  al- 
leged errors  should  be  called  directly  to 
their  attention,  and  that  their  action  should 
not  be  reversed  upon  questions  which  the 
astuteness  of  counsel  in  this  court  has 
evolved  from  the  record.  It  is  not  the  prov- 
ince of  this  court  to  retry  thete  cases  de 
novo. 

The  judgment  of  the  Court  of  Appeals  ia 
affirmed. 

"Sir.  Justice  Shiras  and  Mr.  Justice 
Wl&ite  concurred  in  the  result. 
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C61]  •WILLIAM  J.  TURPIK,  Appt., 

JOHN  B.  LBMON  et  al. 

(See  S.  C.  Beporter*8  ed.  51-61.) 

4)im*tituiional  law — due  process — i<io  sale 
—  pleading  —  bill  preeenting  aoadenUo 
case. 

1.  Due  process  of  law  In  making  sales  of  land 
for  unpaid  taxes,  even  If  it  requires  the  ol>- 
.servance  of  all  the  steps  prescribed  bj  a  state 
istatute,  does  not  demand  that  thej  shall  be 
unadc  matter  of  record,  much  less  that  they 
-ehall  be  made  matter  of  a  particular  record, 
■uch  as  the  return  of  the  sheriff  of  the  sale 
of  the  lands. 

^  A  bill  to  set  aside  a  tax  sale,  which  does  not 
^charge  that  the  statutory  procedure  was  not 
tatrictly  pursued,  but  relies  on  the  failure  of 
the  sherlflTs  return  of  sale  to  set  forth  a  com- 
ipUance  with  such  procedure,  cannot  be  main* 
talned  on  the  theory  that,  as  the  statute  yall* 
•dated  tax  deeds  notwithstanding  any  Ir- 
regularities In  the  sale  not  appearing  on  the 
record,  plaintiff  was  deprived  of  his  prop- 
erty without  due  process  of  law,  as  this  Is 
an  attempt  to  test  the  constitutionality  of 
the  law  without  showing  that  plaintiff  was 
Injured  by  Its  application. 

[No.  35.] 

Argued   and    Submitted    March    17,    190t, 
Decided  November  S,  1902. 

ON  APPEAL  from  the  Circuit  Court  of  the 
United  SUtes  for  the  Distnct  of  West 
Virginia  to  review  a  decree  sustaining  a 
•demurrer  to  and  dismissing  a  bill  to  im- 
^>each  a  tax  sale.    A/firmed, 


Statement  by  Mr.  Justice  Bromas 
This  was  an  appeal  from  a  decree  of  the 
•circuit  court  for  the  district  of  West  Vir- 
4^inia  sustaining  a  demurrer  to,  and  dismias- 
Tng,  a  bill  filed  for  the  purpose  of  impeach- 
ing a  tax  sale  and  deed  of  certain  lands, 
mnd  of  obtaining  a  judicial  declaration  that 
'the  defendants,  who  were  purchasers  under 
-such  tax  deed,  took  no  title  to  or  interest  in 
«uch  lands. 

The  facts  set  forth  in  the  bill  were  substan- 
Hally  as  follows :  On  April  30, 1874,  Turpin, 
4t  citizen  of  the  state  of  Pennsylvania,  pur- 
•chased  from  the  executors  of  one  Smith  C. 

(Hill   226   acres  of  land  in  the  county   of 

f52]  Ritchie,  W^est  Virginia,  and  received  *adeed 
therefor.  In  the  year  1879,  100  acres  of  this 
land  were  sold  for  delinquent  taxes  for  prior 
years,  by  which  the  quantity  owned  bv  Tur- 
pin was  diminished  to  125  acres,  whicn  were 
assessed  to  him  for  taxes  for  the  years  1883 
and  1884.  Being  absent  from  the  state  for 
several  years,  in  poor  health  and  unfit  for 

Note. — As  to  tcAat  oon$titutes'  due  process  of 
4aip— see  KunU  v.  Sumption  (Ind.)  2  L.  R.  A. 
<55,  and  note;  Re  Gannon  (R.  I.)  5  L.  R.  A. 
^50,  and  note;  Ulman  v.  Baltimore  (Md.)  11 
Ci.  R.  A.  224.  and  note ;  and  Gllman  y.  Tucker 
<N.  Y.)  13  L.  R.  A.  304,  and  note.  And  see 
^otes  to  People  v.  O'Brien  (N.  Y.)  2  L.  R.  A. 
-255;  Peargon  v.  Yewdall.  24  L.  ed.  U.  8.  •436; 
«nd  Wilson  V.  North  Carolina  ew  rel,  Caldwell, 
-42  L.  ed.  U.  8.  865. 

ryo 


business,  he  paid  no  attention  to  the  land, 
which  waa  returned  delinquent  for  the  non- 
payment of  these  taxes,  and  waa  sold  by  the 
sheriff  of  Ritchie  county  for  such  taxes  <m 
January  12,  1886.  Having  failed  to  redeem 
the  land  within  the  year  allowed  by  law 
from  the  time  of  the  sale,  on  Februaiy  Z, 
1887»  some  weeks  after  the  expirlition'of  tha 
year,  a  deed  was  made  by  the  clerk  of  the 
county  court  of  Bitchie  county  to  the  de- 
fendants. 

Nothing  was  done,  and  no  effort  was  made 
to  pay  these  taxes,  until  about  February  21, 
1800,  when  Turpin  met  the  defendant  John 
B.  licmon,  and  tendered  him  the  sum  of 
$176.50,  to  cover  the  amount  of  the  taxea 
paid  by  the  defendants  in  the  purchase  of 
the  land,  and  all  taxes  paid  by  them  subse- 
quently, as  well  as  the  cost  of  all  surveys, 
etc.,  which  amount  he  now  offers  to  pay  in- 
to court;  but  Lemon  refused  to  receive  the 
money,  and  has  since  cut  large  quantities 
of  timber  and  removed  the  same  from  the 
land. 

Whereupon  he  filed  this  bill,  which  really 
raises  but  a  single  ouestion,  and  that  is 
whether  the  laws  of  the  state  of  West  Vir- 

finia  enacted  with  reference  to  the  sale  of 
elinquent  lands  for  taxes  are  contrary  to 
the  Constitution  of  the  United  States,  or 
constitute  due  process  of  law  within  the 
14th  Amendment.  Other  questions  were 
raised  in  the  bill,  but  in  hia  petition  for  an 
appeal  to  this  court  the  appellant  rests  his 
ease  upon  the  single  question  of  the  consti- 
tutionality of  these  laws. 

Mr.  O.  D.  Merriok  argued  the  cause  and 
filed  a  brief  for  appellant: 

The  effect  of  the  West  Virginia  statute  is 
to  prevent  the  owner  from  ui^ng  any  ob- 
jection to  the  proceeding  which  the  records 
do  not  show. 

McCallieter  v.  Cottrille,  24  W.  Va.  173; 
Carrell  v.  Mitchell,  37  W.  Va.  136,  16  8.  E. 
453:  Winning  v.  Eakin,  44  W.  Va.  19,  28 
S.  E.  757. 

All  the  preliminary  requirements  of  the 
statutes,  designating  the  various  proceed- 
Ingb  which  are  to  culminate  in  the  sales, 
should  have  been  strictly  complied  with ;  and 
the  officers  who  execute  the  power  should 
follow  with  precision  the  course  marked  out 
for  them  by  the  law ;  and  the  conditions  sub- 
sequent to  the  sale,  if  any,  should  be  duly 
observed. 

Black,  Tax  Titles,  8  155;  Cooley,  Taxn. 
470 ;  25  Am.  &  Eng.  Enc.  Law,  p.  374 :  Wil- 
liama  V.  Peyton,  4  Wheat.  78,  4  L.  ed.  518; 
Thatcher  v.  Powell,  6  Wheat.  119,  5  L.  ed. 
221:  Ronkendorff  v.  Taylor,  4  Pet.  349,  7 
L.  ed.  882;  Early  v.  Doe  ex  dem,  Homana, 
10  How.  610,  14  L.  ed.  1079;  Rich  v.  Braw- 
ton,  158  U.  S.  375,  39  L.  ed.  1022,  15  Sup. 
Ct.  Rep.  1006 ;  Marx  v.  Hanthom,  148  U.  8. 
172,  37  L.  ed.  410,  13  Sup.  Ct.  Rep.  508; 
Yancey  v.  Hopkins,  1  Munf.  419;  Wilson  ▼. 
Doe  ex  dem.  Bell,  7  Leigh,  24;  Martin  v. 
Snowden,  18  Gratt.  100. 

It  has  been  always  considered  cs9onti.il 
that  somewhere,  somehow,  and  at  some  time, 
the  party  aggrieved  should  haVe  the  privi- 
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kge  of  se^ng  the  protection  of  some  le- 
gally constituted  tribunal  or  court,  and 
should  have  his  ri|fhts  adjudicated  therein. 
Where  this  right  la  taken  away  or  is  un- 
protected, the  statute  does  not  provide  due 
process  of  law. 

ilcMUlen  v.  Anderson,  95  U.  S.  37,  24  L. 
«d.  335;  Hagar  v.  Reclamation  DiaU  No, 
m.  111  U.  S.  701,  28  L.  ed.  669,  i  Sup.  Ct. 
£ep.  663;  Kentucky  Railroad  Taw  Caaea, 
lid  U.  S.  321,  auh,  nom.  Cinoinnatif  N,  O. 
4  T.  P,  R.  Co.  T.  Kentucky,  29  L.  ed.  414, 
6  Sup.  Ct.  Rep.  57;  King  v.  MuUina,  171 
U.  S.  404,  43  L.  ed.  214*,  18  Sup.  Ct.  Rep. 
925;  Scott  v.  Toledo,  I  L.  R.  A.  688,  30  Fed. 
385;  8peer  v.  Athens,  85  Ga.  49,  9  L.  R.  A. 
402,  11  S.  £.  802;  Kuntz  v.  Sumption,  117 
Ind.  1,  2  L.  R.  A.  655,  19  N.  E.  474. 

It  would  not  be  due  process  of  law  to  de- 
prive the  owner  of  his  property  by  making 
the  tax  purchaser's  claim  to  it  conclusive. 
Mar»  V.  Hanthom,  148  U.  S.  172,  37  L. 
ed.  410,  13  Sup.  Ct.  Rep.  508;  Bannon  v. 
Bumes,  39  Fed.  892;  Kelly  v.  Herrall,  10 
Sawy.  161,  20  Fed.  364;  Stoudenmire  v. 
Brown,  48  Ala.  699;  Calhoun  v.  Fletcher, 
63  Ala.  574;  McCready  v.  Sexton,  29  Iowa, 
356,  4  Am.  Rep.  214;  Powera  v.  Fuller,  30 
Iowa,  476;  Immegart  v.  Gorgas,  41  Iowa, 
439;  Abbott  v.  lAndenbower,  42  Mo.  162; 
Both  v.  Oabbert,  123  Mo.  21,  27  S.  W.  528 ; 
Larson  v.  Dickey,  39  Neb.  463,  58  N.  W. 
167;  Coolej,  Taxn.  521. 

A  statute  making  the  deed  prima  facie 
evidence  does  no.t  dispense  with  tne  perform- 
anoe  of  any  of  the  requirements  prescribed 
by  law.  It  only  shifts  the  burden  of  proof 
of  such  performance  from  the  party  claim- 
ii^  under  the  deed  to  the  party  attacking  it. 
Parker  v.  Overman,  18  How.  137,  15  L. 
ed.  318;  Thomas  v.  Lawson,  21  How.  331, 
16  L.  ed.  82. 

Statutes  conferring  a  purely  arbitrary 
power  upon  oflScers  are  void.  It  is  not  the 
partial  nature  of  the  rule,  so  much  as  its 
arbitrary  and  unusual  character,  which  con- 
demns it  as  not  being  due  process  of  law. 

Cooley,  Const.  Lim.  354 ;  Yick  Wo  v.  Hop- 
km,  118  U.  S.  356,  30  L.  ed.  220,  6  Sup. 
Ct  Rep.  1064;  Minnesota  v.  Barber,  136  U. 
8.  328,  34  L.  ed.  460,  3  Inters.  Com.  Rep. 
185,  10  Sup.  Ct  Rep.  862;  Collins  v.  New 
Hampshire,  171  U.  S.  30,  43  L.  ed.  60,  18 
Sup.  Ct.  Rep.  768;  Hurtado  v.  California, 
110  U.  S.  535,  28  L.  ed.  238,  4  Sup.  Ct.  Rep. 
Ill,  292;  Davidson  T.  New  Orleans,  06  U. 
S.  97,  24  L.  ed.  616;  beeper  v.  Texas,  139 
U.  S.  463,  35  L.  ed.  225,  11  Sup.  Ct.  R^. 
577;  Oiosasa  v.  Tiema/n,  148  U.  S.  662,  37 
L.  cd.  602,  13  Sup.  Ct.  Rep.  721 ;  Duncan  v. 
Missouri,  152  U.  8.  377,  38  L.  ed.  485,  14 
Sup^  Ct,  Rep.  570. 

There  has  been  no  actual  possession  of 
the  property  in  question  by  the  tax  pur- 
chaser. Under  those  circumstances,  laches 
will  not  be  imputed  to  the  owner  of  real 
estate  sold  for  taxes,  though  he  ftdls  for 
ti^  length  of  time  to  bring  a  suit  to  set 
•side  the  tax  deed.  This  has  been  held  in 
a  number  of  cases. 

^tatn  V.  Sponaugle,  45  W.  Va.  415,  43  L. 
R.  A  727,  32  8.  £.  283;  Bommers  v.  Ward, 
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41  W.  Va.  76,  23  S.  E.  520 ;  Battin  v.  Woods, 
27  W.  Va.  58 ;  Cook  v.  Lasher,  10  C.  C.  A. 
655,  42  U.  S.  App.  42,  73  Fed.  701 ;  United 
States  V.  Ifislejj,  130  U.  S.  263,  32  L.  ed. 
968,  9  Sup.  Ct.  Ren.  485. 

A  law  so  framed  that  in  practice  it  can 
be  enforced  as  to  the  property  of  one  person 
in  a  manner  differing  from  its  enforcement 
as  to  the  property  of  another,  giving  to  one 
person  the  benefit  of  certain  protecting  pro- 
visions which  are  or  may  be  denied  U)  an- 
other, denies  as  to  that  other  person  the 
equal  protection  of  the  laws. 

Kx  parte  Westerfield,  55  Cal.  550,  36  Am. 
Rep.  47 ;  Smyth  v.  Ames,  169  U.  S.  467,  42 
L.  ed.  835,  18  Sup.  Ct.  Rep.  418;  Oulf,  C. 
d  S.  F,  R,  Co.  V.  Ellis,  165  U.  S.  150,  41  I-., 
ed.  666,  17  Sup.  Ct.  Rep.  255;  Yick  Wo  v. 
Hopkins,  118  U.  S.  356,  30  L.  ed.  220,  6  Sup. 
Ct.  Rep.  1064 ;  Hayes  v.  Missouri,  120  U.  S. 
68,  30  L.  ed.  578,  7  Sup.  Ct.  Rep.  350; 
Janesville  v.  Carpenter,  77  Wis.  288,  8  L.  R. 
A.  808,  46  N.  W.  128;  State  v.  Goodwill,  33 
W.  Va.  179,  6  L.  R.  A.  621,  10  S.  K  285; 
Com.  V.  Perry,  155  Mass.  117,  14  L.  R.  A. 
325,  28  N.  £.  1126;  State  t.  Loomis,  115 
Mo.  307,  21  L.  R.  A.  789,  22  S.  W.  350; 
State  ex  rel.  Qarrabad  v.  Dering,  84  Wis. 
585,  19  L.  R.  A.  858,  54  N.  W.  1104;  Btrat- 
ton  Claimants  v.  Morris  Claimants,  89 
Teun.  407,  sub  nom.  Dibrell  v.  Lanier,  12 
L.  R.  A.  70,  15  8.  W.  87 ;  State  v.  Gardner, 
58  Ohio  St.  599,  41  L.  R.  A.  089,  51  N.  £. 
136;  State  v.  Jackman,  60  N.  H.  318,  42  L^ 
R.  A.  438,  41  Atl.  347. 

Mr.  J.  G.  MoOluer  submitted  tho  cause 
for  appellees: 

The  landowner  must  avail  himself  of  any 
defects  before  the  deed  is  made;  and,  if  he 
does  not,  he  is  presumed  to  have  waived 
them,  and  cannot  thereafter  make  use  ol 
them  to  avoid  the  deed. 

Winning  v.  J3akin,  44  W.  Vo.  27,  28  8.  K 
757. 

The  demurrer  to  this  bill  was  well  token, 
because  it  is  nowhere  alleged  in  tho  com- 
plainant's bill  that  he  has  been  materially 
prejudiced .  and  misled  bv  any  of  the  pro* 
ceeaings  taken  for  the  sale  of  this  land,  nor 
has  he  charged  in  his  bill  that,  but  for 
such  irregularity,  he  would  have  redeemed 
the  same  as  provided  by  law. 

lUd. 

States,  as  a  general  rule,  have  the  right 
of  determining  the  manner  of  levying  and 
collecting  taxes  on  private  property. 

Witherspoon  v.  Duncan,  4  Wall.  210,  18 
L.  cd.  339. 

The  United  States  Constitution  does  not 
profess  in  all  cases  to  protect  against  op- 
pressive and  unjust  taxation  by  states. 

Memphis  Gaslight  Co.  v.  Shelby  County 
Taxing  Dist.  109  U.  8.  398,  27  L.  ed.  076, 
3  Sup.  Ct.  Rep.  205. 

The  revenue  laws  of  a  state  may  be  in 
harmony  with  the  14th  Amendment^  though 
they  do  not  provide  that  a  person  shall 
have  opportumty  to  be  present  when  a  tax 
is  assessed,  or  that  it  shall  be  collected  by 
suit. 

hcMillen  v.  Anderson^  95  U.  8.  37,  24  L. 
ed.  335. 
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Taxes  are  not,  as  a  general  rule,  collected 
by  judicial  proceedings,  and  the  procedure 
resorted  to  for  their  imposition  and  collec- 
tion may  be  properly  regarded  as  due  proc- 
ess of  law  if  it  conforms  to  customary 
usages. 

Wulzen  y.  Sim  Francisco,  101  Cal.  15,  35 
Pac.  353;  Crandall  v.  Nevada,  6  Wall.  36, 
18  L.  ed.  745;  Fallhrook  Irrig.  Diet,  v.  Brad- 
ley, 164  U.  8.  113,  41  L.  ed.  369,  17  Sup. 
Ct.  Rep.  56;  M'CtUlooh  v,  Maryland,  4 
Wheat.  317,  4  L.  ed.  579. 

l^ocess  of  taxation  does  not  require  the 
same  kind  of  notice  as  in  a  suit  at  law  or 
proceedings  under  power  of  eminent  domain. 
It  involves  no  violation  of  due  process  of 
law  when  executed  according  to  customary 
forms  and  established  usage. 

BelVa  Qap  R.  Co.  v.  Pennsylvania,  134 
U.  S.  232,  33  L.  ed.  892,  10  Sup.  Ct.  Rep. 
533;  Palmer  v.  McMahon,  133  U.  S.  660, 
33  L.  ed.  772,  10  Sup.  Ct.  Rep.  324. 

If  the  statute  of  the  state,  in  connection 
with  its  Constitution,  gives  the  taxpayer 
reasonable  opportunity  U>  protect  his  lands 
against  a  forfeiture,  he  baa  no  ground  to 
complain  that  his  property  has  l^en  taken 
without  due  process  of  law. 

State  v.  Sponaugle,  45  W.  Va.  415,  43  L. 
R.  A.  727,  32  S.  E.  283;  State  v.  Cheney, 
46  W.  Va.  478,  31  S.  E.  920. 


Mr.  Justice  BrowA  delivered  the  opinion 
of  the  court: 

The  general  charge  is  made  by  the  appel- 
{58]  last  in  his  assigmnents  *of  error,  that  the 
tax  sale  complained  of  in  the  bill,  as  well 
as  the  statutes  of  West  Virginia,  are  obnox- 
ious to  the  14th  Amendment  of  the  Consti- 
tution in  failing  to  provide  due  process  of 
law  or  the  equal  protection  of  the  laws. 

The  particular  errors  which  are  alleged  in 
the  bill  to  invalidate  the  sale  in  question 
are. — 

That  it  nowhere  appeared  in  the  return 
of  the  sale  made  by'  the  sheriff  for  these 
taxes,  either  (1)  that  the  land  had  been 
certified  to  him  as  delinquent  by  t^e  aud- 
itor of  the  state  as  required  by  law,  or  (2) 
that  he  published  or  posted  the  notice  of  the 
sale  as  required  by  law,  or  (3)  that  said 
sale  was  made  at  a  time  at  which  he  would 
be  authorized  by  law  to  make  such  sale,  or 
(4)  that  such  sale  was  at  a  place,  to  wit, 
at  the  front  door  of  the  courthouse,  at 
which  the  sheriff  was  authorised  to  make  it, 
or  (5)  that  such  sale  was  made  at  public 
auction,  or  (6)  that  such  land  was  sold  to 
a  person  or  persons  who  would  talce  the 
least  number  of  acres  and  pay  the  taxes 
thereon,  or  (7)  that  such  sale  was  made  in 
accordance  with  the  provisions  of  the  law 
of  the  state. 

In  making  sales  of  land  for  unpaid  taxes 
the  procedure  indicated  by  the  above  excep- 
tions is  undoubtedly  required  by  the  stat- 
ute, the  provisions  of  which  are  so  numer- 
ous that  they  do  not  require  citation.  It 
will  be  observed,  however,  that  there  is  no 
allegation  in  the  bill  that  such  requirements 
were  not  actually  followed,  but  simply  that 
the  return  of  the  sale  failed  to  set  forth  a* 
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compliance  with  them.  It  is  true  the  bill 
avers  that  the  statements  in  the  tax  deed 
of  a  compliance  with  the  law,  "as  the  rec- 
ord evidence  shoios,  were  without  founda- 
tion in  fact."  This,  however,  is  but  a  re- 
statement of  the  proposition  theretofore 
stated  more  particularly,  that  the  return 
did  not  show  that  the  successive  steps  laid 
down  by  the  statute  were  followed.  That 
the  pleader  did  not  intend  thereby  to  charge 
that  the  statutory  procedure  was  not  actu- 
ally pursued  is  evident  from  the  plaintiff's 
brief,  that,  "while  the  proceeding  may  have 
been  conducted  under  this  statute,  yet  the 
system  provided  is  arbitrary  and  uncertain 
in  its  character,"  etc.  As  the  statute  does 
not  require  the  sheriff  to  show  in  his  return 
of  sale  that  he  has  complied  with  these  re- 
quirements, or  any  of  them,  or  even  to  *state[64] 
in  general  terms  that  the  sale  was  made  in 
accordance  with  the  statutes,  the  plaintiff 
fails  to  show  that  he  has  suffered  any  ac- 
tual injurv,  or  that  the  forms  of  law  were 
not  literally  observed. 

The  act  of  1882,  chap.  130,  8S  12  and  13, 
specially  provides  a  form  of  return  of  the 
sale  as  fellows: 

"12.  The  sheriff  or  collector  who  made  the 
sale  shall  forthwith  make  out  a  list  of  sales- 
so  made,  with  a  caption  thereto,  in  form  or 
effect  as  follows:     'List  of  real  estate  sold 

in  the  county  of ,  in  the  month   (or 

months,   as  the  case  may  be)    of  „ 

eighteen  ,  for  the  nonpayment  of  the 

taxes  charged  thereon,  in  the  said  county* 
for  the  year  (or  years,  as  the  case  may  be) 

eighteen  ,*    Underneath  shall  be  the 

several  columns  mentioned  in  the  10th  see* 
tion  of  this  chapter  [with  a  like  caption  to 
each  column]. 

"13.  There  shall  be  appended  to  such  list 
an  affidavit  in  form  or  effect  as  follow*^: 
*I,  A —  B— — ,  sheriff  (or  collector  or  depu- 
ty for  C —  D-—,  sheriff  or  collector),  of  the 

county  of  ,  do  swear  that  the  above 

list  contains  a  true  account  of  all  the  real 
estate  within  my  county  which  has  been 
sold  by  me  .  .  .  during  the  present 
year,  for  the  nonpayment  of  taxes  thereon 

for  the  year  ,   and    that    I    am   not 

.  .  .  directly  or  indirectly  interested  in 
the  purchase  of  any  of  said  real  estate,  so 
help  me  God.'  Which  oath  shall  be  sub- 
scribed and  taken  before  some  person  au- 
thorized to  administer  oaths." 

By  i  16  of  the  same  chapter  "the  owner 
of  any  real  estate  so  sold,  his  heirs  or  as- 
signs, or  any  person  having  a  right  to 
charge  such  real  estate  for  a  debt,  may  re- 
deem the  same  by  paying  to  the  purchaser^ 
his  heirs  or  assigns,  within  one  year  from 
the  sale  thereof,  the  amount  specified  in  the  • 
receipt  mentioned  in  the  10th  section  of  this 
chapter,  and  such  additional  taxes  thereon 
as  may  have  been  paid  by  the  purchaser,  hi» 
heirs  or  assigns,  with  interest  on  said  pur- 
chase money  and  taxes  at  the  rate  of  12* 
per  cent  per  annum  from  the  time  the  same 
may  have  been  so  paid."  No  attempt  wa» 
made  by  the  plaintiff  to  comply  wHh  tp:» 
statute. 

By  8  19  of  the  same  chapter  it  is  providea 
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that  after  the  expiration  of  the  year  the 
[55]  purchaser  may  obtain  fmm  the  Merk  of  the 
county  court  of  the  county  in  which  said 
sale  was  made  a  deed  of  conveyance  for  the 
land;  and  by  S  25,  when  the  purchaser  shall 
have  obtained  a  deed  thereof,  "and  caused 
the  same  to  be  aamitted  to  record,  .  .  . 
such  right,  title,  and  interest  in  and  to  said 
real  estate  as  was  vested  ^n  the  person  or 
persons  charged  with  the  taxes  thereon  for 
which  it  was  sold,  .  .  .  shall  be  trans- 
ferred to  and  vested  in  the  ^antee  in  such 
deed,  notwithstanding  any  irregularity  in 
the  proceedings  under  which  the  same  was 
sold,  not  herein  provided  for,  unless  such 
irre^laritv  appear  on  the  fate  of  such  pro- 
ceedings of  record  in  the  office  of  the  clerk 
of  the  county  court,  and  be  such  as  mate- 
rially to  prejudice  and  mislead  the  owner  of 
the  real  estate  so  sold,  as  to  what  portion 
of  his  real  estate  was  so  sold,  and  when  and 
for  what  year  or  years  it  was  sold,  or  the 
name  of  the  purchaser  thereof;  and  not 
then,  unless  it  be  clearly  proved  to  the 
court  or  jury  trying  the  case  that  but  for 
such  irregularity  the  former  owner  of  such 
real  estate  would  have  redeemed  the  same 
under  the  provisions  of  this  chapter."  This 
same  section  further  declares,  m  a  subse- 
quent clause,  that  "no  irregularity,  error, 
or  mistake  in  the  delinquent  list,  or  the  re- 
turn thereof,  or  in  the  affidavit  thereto,  or 
in  the  list  of  sales  filed  with  the  clerk  of  the 
county  court,  or  in  the  affidavit  thereto,  or 
in  the  recordation  of  such  list  or  affidavit, 
or  as  to  the  manner  of  laying  oflT  any  real 
estate  so  sold,  or  in  the  plat,  description, 
or  report  thereof  made  by  the  surveyor  or 
other  person,  shall,  after  the  deed  is  made, 
invalidate  or  affect  the  sale  or  deed." 

The  substance  of  this  legislation,  then,  is 
this:  That  a  certain  procedure  is  pre- 
scribed for  the  sheriff  in  making  sales  of 
land  for  unpaid  taxes ;  but  it  is  not  required 
that  he  incorporate  the  various  steps  of 
such  procedure  in  his  report  of  sales, — 
merely  that  he  shall  swear  that  the  list  of 
lands  to  which  his  affidavit  is  appended 
contains  a  true  account  of  all  the  real  es- 
tate within  the  county  sold  by  him  during 
the  current  year  for  the  nonpayment  of 
taxes,  and  that  he  is  not  directly  or  indi- 
rectly interested  in  the  purchase  of  any 
such  real  estate.  A  year  is  then  allowed 
for  redemption,  after  the  expiration  of 
which  a  deed  of  the  land  is  executed  to  the 
[56] purchaser  at  the  sheriff's  sale  by  *the  clerk 
of  the  county  court,  which  deed,  the  statute 
provides,  snail  not  be  invalidated  by  reason 
of  any  irregularity  in  the  proceedings  under 
which  the  land  was  sold,  unless  such  irregu- 
larities appear  upon  the  face  of  such  pro- 
ceedings of  record  in  the  office  of  the  clerk, 
and  be  such  as  to  materially  prejudice  and 
mislead  the  owner. 

Counsel  for  the  plaintiff  criticises  this 
legislation,  and  particularly  S  25,  upon  the 
ground  that  it  does  not  provide  for  any  rec- 
ord of  the  successive  steps  of  procedure  in 
advertising  and  selling  lands  for  the  non- 
payment of  taxes,  and  yet  declares  that  the 
title  to  the  land  shall  be  vested  in  the  pur- 
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chaser,  notwithstanding  any  irregulaiity^ 
unless  such  irregularity  appears  upon  the 
face  of  the  proceedings.  The  inference  ia 
that  there  is  no  irregularity  which  can  vi- 
tiate the  sale.  This  is  not  entirely  accu- 
rate. It  is  true  that  the  statute  prescribes 
a  general  form  of  return  hv  the  sheriff,, 
which  does  not  set  forth  in  detail  the  pro- 
ceedings prior  to  and  at  the  sale;  but  that 
there  are  irregularities  which  appear  of 
record,  and  therefore  that  the  exception  in 
the  curative  statute  is  not  without  force,  ia- 
evident  from  the  case  of  McCallister  v. 
Cottrille,  24  W.  Va.  173,  in  which  it  was 
held  to  be  the  official  duty  of  the  clerk  of 
the  county  court  to  note  in  his  office  the 
day  on  which  the  sheriff  returned  his  list 
of  the  sales  of  lands  sold  for  delinquent 
taxes,  and  i/  he  fails  to  make  such  note,, 
or  his  office  shows  that  such  list  was  not 
returned  and  filed  for  more  than  ten  days 
after  the  completion  of  such  sales,  this,  m 
either  case,  is  such  an  omission  and  irregu- 
larity as  to  materially  prejudice  the  rights 
of  the  owner  of  lands  sold  at  such  sale,  and 
therefore  vitiates  any  deed  made  to  the  pur- 
chaser by  the  clerk.  The  court  went  fur- 
ther in  this  case,  and  held  that  parol  evi- 
dence could  not  be  introduced  to  affect  the 
validity  or  invalidity  of  a  tax  deed.  So, 
too,  in  Carrell  v.  Mttchell,  37  W.  Va.  130, 
136,  16  S.  £.  453,  it  was  said  the  fact  that 
land  was  advertised  and  sold  as  delinquent 
under  a  description  in  the  advertisement, 
locating  it  in  a  different  district  from  that 
in  which  the  land  was  situated,  was  such  an 
irregularity  as  would  void  the  deed  made  in 
pursuance  of  such  sale.  In  Haya  v.  Heath- 
erly,  36  W.  Va.  613,  15  S.  E.  223,  the  title 
obtained  by  a  purchaser  was  held  to  be  de- 
fective for  the  reason  that  the  affidavit  *did[57| 
not  comply  with  the  form  contained  in  the 
statute.  In  that  case  the  deed  had  not  been 
obtained;  but  in  Phillip$  v.  Minear^  40  W. 
Va.  58,  20  S.  £.  924,  the  same  defect  was 
held  to  be  fatal  after  the  deed  was  obtained, 
and  after  the  curative  section  (25)  had 
taken  effect.  See  also  Jackson  v.  Kittle,  34 
W.  Va.  207,  12  S.  E.  484 ;  Bacoter  v.  Wade, 
39  W.  Va.  281,  19  S.  E.  404. 

That  it  is  competent  for  the  legislature  to 
provide  by  curative  statutes  that  irregu- 
larities in  the  sales  of  lands  shall  not  pre- 
judice the  purchaser  after  a  certain  time 
has  elapsed  and  a  deed  has  been  siven  is  en- 
tirely clear,  although,  as  observed  bv  Judge 
Cooley  in  his  work  upon  Taxation,  chap.  10, 
p.  227,  such  defective  proceedings  cannot  be 
cured  where  there  is  a  lack  of  jurisdiction 
to  take  them.  "Curative  laws  may  heal  ir- 
regularities in  action,  but  they  cannot  cure 
want  of  authority  to  act  at  all,"  and  that 
'^whatever  the  legislature  could  not  have 
authorized  originally,  it  cannot  confirm." 
It  may  not  be  altogether  easy  in  a  particu- 
lar case  to  determine  whether  the  defect  be 
jurisdictional  or  not,  but  certainly  irregu- 
larities in  the  personal  conduct  of  the  of- 
ficer making  the  sale  would  not  be  so  re- 
garded; and  it  is  at  least  exceedingly 
doubtful  whether  the  failure  to  preserve  the 
auditor's  list  of  delinquent  lands  or  the  evi- 
dence of  the  publication  and  posting  of  the 
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statutory  notices  would  vitiate  a  deed  made 
by  the  clerk,  after  a  lapse  of  twelve  years. 

But,  even  if  parol  or  other  evidence  were 
•competent  to  impeach  this  sale,  none  such 
was  offered,  and  it  may  well  be  doubted 
whether  due  process  of  law,  within  the 
meaning  of  the  14th  Amendment,  requirea 
:a  punctilious  corformity  with  the  statutory 
procedure,  preceding  and  accompanying  the 
Gale.  Whether  all  Uie  steps  required  by  law 
were  actually  taken  in  a  particular  case, 
jind  whether  the  failure  to  take  such  steps 
would  invalidate  the  sale,  would  seem  to  be 
41  matter  for  the  state  courts,  rather  than 
for  this  court,  to  decide;  and  it  would  ap- 
pear that  the  14th  Amendment  would  be 
satisfied  by  showing  that  the  usual  course 
prescribed  by  the  state  laws  required 
notice  to  the  taxpayer  and  was  in  con- 
formity with  natural  justice.  Exact- 
ly what  due  process  of  law  require?  in 
the  assessment  and  collection  of  general 
taxes  has  never  yet  been  decided  by  this 
court,  although  we  have  had'  frequent  occa- 
(58]sion  ffi  hold  *that,  in  proceedings  for  the 
condemnation  of  land  under  the  laws  of  emi- 
nent (lonlain,  or  for  the  imposition  of  spe- 
cial taxes  for  local  Improvements,  notice  to 
tne  owner  at  some  stage  of  the  proceedings, 
as  well  as  an  opportunity  to  defend,  is  es- 
sential. Spencer  v.  Merchant,  125  U.  S. 
345,  31  L.  ed.  763,  8  Sup.  Ct.  Rep.  921; 
Muling  v.  Kato  VaUey  R,  d  Improv.  Co,  130 
U.  S.  559,  32  L.  ed.  1045,  9  Sup.  Ct.  Rep. 
4iOZ;  Hagar  t.  Reclamation  Diat.  No.  108, 
111  U.  S.  701,  28  L.  ed.  569,  4  Sup.  Ct.  Rep. 
«63 ;  Paulsen  v.  Portland,  149  U.  S.  30,  37 
L.  ed.  637,  13  Sup.  Ct  Rep.  750.  But  laws 
for  the  assessment  and  collection  of  general 
taxes  stand  upon  a  somewhat  different  foot- 
ing, and  are  construed  with  the  utmost  lib- 
-erality,  sometimes  even  to  the  extent  of 
holding  that  no  notice  whatever  is  neces- 
sary. Due  process  of  law  was  well  defined 
by  Mr.  iJustice  Field  in  Hagar  v.  Reclama- 
tion Diat.  No.  108,  111  U.  S.  701,  28  L.  ed. 
^69,  4  Sup.  Ct  Rep.  663,  in  the  following 
words:  '^t  is  sufficient  to  observe  here 
that  by  'due  process'  is  meant  one  which,  fol- 
lowing the  forms  of  law,  is  appropriate  to 
the  ease,  and  just  to  the  parties  to  be  af- 
iected.  It  must  be  pursued  in  the  ordinary 
mode  prescribed  by  the  law;  it  must  be 
4idapted  to  the  end  to  be  attained;  and 
wherever  it  is  necessaiy  for  the  protection 
•of  the  parties,  it  must  give  them  an  oppor- 
tunity to  be  heard  respecting  the  justice  of 
the  judgment  sought.  The  clause  in  ques- 
tion means,  therefore,  that  there  can  be  no 
proceeding  against  life,  liberty,  or  property 
which  may  result  in  the  deprivation  of 
-either,  without  the  observance  of  those  gen- 
-eral  rules  established  in  our  system  of  ju- 
risprudence for  the  security  of  private 
rights." 

It  was  said  in  Witherapoon  v.  Duncan,  4 
Wall.  210,  18  L.  ed.  339,  that  the  states,  as 
a  general  rule,  had  the  right  to  determine 
the  manner  of  levying  and  collecting  taxes 
upon  private  property,  and  could  declare  a 
tract  of  land  chargeable  with  taxes,  irre- 
spective of  its  ownership,  or  in  whose  name 


it  was  assessed  or  advertised;  and  that  an 
erroneous  assessment  did  not  vitiate  the 
sale.  In  McMilUn  v.  Anderaon,  95  U.  8. 
37,  24  L.  ed.  335,  it  was  held  that  due  pro- 
cess of  law  did  not  require  that  a  person 
should  have  an  opportunity  to  be  present 
when  the  tax  was  assessed  against  him,  or 
that  the  tax  should  be  collected  by  suit; 
and  in  Kelly  v.  Pittaburgh,  104  U.  Q.  78, 
26  L.  ed.  658,  that  the  general  system  of 
procedure  for  the  Tev;^  and  collection  of 
taxes,  established  in  this  country,  is,  within 
the  meaning  of  the  Constitution,  due  process 
of  law.  In  BelVa  Oap  R.  Co,  v.  Pennaylva- 
nia,  134  U.  S.  232,  239,  33  L.  ed.  892,  895, 
10  Sup.  a.  Rep.  533,  535,  *it  was  held  that[50] 
the  process  of  taxation  did  not  re<}iiire  the 
same  kind  of  notice  as  is  required  in  a  suit 
at  law,  or  even  in  proceedings  for  taking 
private  property  unaer  the  power  of  emi- 
nent domain.  ''It  involves  no  violation  of 
due  process  of  law  when  it  is  executed  ac- 
cording to  customary  forms  and  established 
usages,  or  in  subordination  to  the  principles 
which  underlie  them." 

The  main  objection  to  8  25,  above  quoted, 
seems  to  be  that  it  makes  the  deed  conclu- 
sive evidence  of  the  regularity  of  all  pro- 
ceedings not  appearing  of  record,  and  hence 
that  it  is  obnoxious  to  the  rulins  of  this 
court  in  Marw  v.  Hanthom,  148  U.  S.  172, 
37  L.  ed.  410,  13  Sup.  Ct  Rep.  508,  in  which 
we  held  that,  as  the  legislature  could  not 
deprive  one  of  his  property  b^  making  his 
adversary's  claim  to  it  conclusive  of  its  own 
validity,  it  could  not  make  a  tax  deed  con- 
clusive evidence  of  the  holder's  title  to  land. 

Biit,  conceding  this  to  be  so,  there  is  an- 
other section  proper  to  be  considered  in  this 
connection,  and  that  is  |  29,  which  reads  as 
follows: 

*'29.  In  all  cases  in  which  a  question  shall 
arise  as  to  any  such  salei  or  deed,  or  the  ef- 
fect thereof,  such  deed  shall  be  prima  fads 
evidence  against  the  owner  or  owners,  le^^ 
or  equitable,  of  the  real  estate  at  the  time 
it  was  sold,  his  or  their  heirs  and  assigns, 
.  .  .  that  the  person  named  in  the  deed 
as  clerk  of  the  county  court  was  such,  that, 
the  sheriff  or  other  officer  who  made  the 
sale  was  such  sheriff  or  officer  as  stated  in 
such  deed,  that  the  material  facta  therein 
recited  are  true,  and  that  such  estate  as  is 
mentioned  in  the  25th  section  of  this  chapter 
vested  in  the  grantee  in  the  deed." 

Assuming  the  common-law  rule  to  be,  as 
stated  by  Uie  elementary  writers  upon  tax- 
ation, that  the  purchaser  at  a  tax  sale  is 
bound  to  take  upon  himself  the  burden  of 
showing  the  regularity  of  all  proceedings 
prior  thereto,  it  is  entirely  clear  that  stat- 
utes declaring  the  tax  deed  to  be  prima 
fade  evidence,  not  only  of  regularity  in  the 
sale,  but  of  all  prior  proceedings  and  of 
title  in  the  purchaser,  are  valid,  since  the 
only  effect  of  such  statutes  is  to  change  the 
burden  of  proof,  which  resled  at  common 
law  upon  t^e  purchaser,  and  cast  it  upon 
the  party  who  contests  the  sale.  Indeed, 
the  validity  of  these  acts  was  ^expressly  af-£60] 
firmed  by  this  court  in  Pillow  v.  Roberta, 
13  How.  472,  476,  14  L.  ed.  228,  230,  and 
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WtUiaM  T.  Kirkland,  13  Wall.  306,  20  L. 
«d.6S3. 

Srcn  if  the  provisions  of  §  25,  making 
irreguUrities  of  a  sale  immaterial,  were  in- 
Tmlid.  It  would  still  result  that  urtder  8  29 
tbe  facts  recited  in  the  deed  would  be  pre- 
snmed  to  be  true,  and  the  burden  be  thrown 
inraa    the    landowner    of   disproving   them. 
Tkis  burden  the  plaintiff  has  not  assumed, 
tet  he  is  content  to  rely,  and  stake  his 
whole  case,  upon  the  fact  that  the  return 
-of  the  sheriff  did  not  show  a  compliance 
with  the  procedure  marked  out  by  the  stat- 
ute.    Even  if  it  were  admitted  that  due  pro- 
•eoM  of  law  required  the  observance  of  all 
the  steps  prescribed  b>'  this  statute,  it  does 
Bot  demand  that  they  shall  be  made  matter 
«f  record,  much  less  that  they  shall  be  made 
Batter  of  a  particular  record,  such,  for  in- 
stance, as  the  return  of  the  sheriff  of  the 
sale  of  the  lands.     Under  the  14th  Amend- 
Bent  the  l^slature  is  bound  to  provide  a 
■Mihod  for  the  assessment  and  collection  of 
taxes  that  shall  not  be  inconsistent  with 
natural  justice;  but  it  is  not  bound  to  pro- 
vide that  the  particular  steps  of  a  procedure 
lor  the  collection   of   such   taxes   shall   be 
proTcd  bv   written  evidence;    and   it  may 
properly  impose  upon  the  taxpayer  the  bur- 
den of  showing  tnat  in  a  particular  case 
the    statutory    method   was   not   observed. 
The  fact  that  the  return  of  the  sheriff  does 
aot  recite  the  various  steps  of  the  proced- 
ure, when  the  statute  does  not  contemplate 
that  it  shall  do  so,  is  no  evidence  whatever 
that  they  were  not  followed  to  the  letter. 
If  the  plaintiff  had  alleged  that  in  the  pro- 
•eeedinss  for  the  sale  of  uiese  lands  the  sher- 
iff had  failed  to  comply  with  the  la^,  and 
the  defendant  had  pleaded  that  by  the  cura- 
tiTe  section  (25)   irregularities  not  appear- 
ing of  record  would  not  vitiate  the  deed,  the 
eoBstitutionality     of     that    section    would 
properly  be  raised;  but  the  plaintiff  in  this 
ease  was  content  to  put  his  bill  upon  the 
pound  that  the  record,  namely,  the  shc«-- 
iITb  return  of  sale,  did  not  set  forth  that 
the  procedure  prescribed  by  statute,  preced- 
iaff  and  accompanying  the  sale,  had  been 
foUowed.    This  is  an  effort  to  test  the  con- 
stitationality  of  the  law,  without  showing 
that  the  plaintiff  had  been  injured  by  its  ap- 
plication, and,  in  this  particular,  the  case 
falls  within  our  ruling  in  Tyler  v.  Registra- 
tion Court  Judges,  179  U.  S.  406,  45  L.  ed. 
(•1]252,  21  Sup.  Ct.  Rep.  206,  *wherein  we  held 
that  the  plaintiff  was  bound  to  show  he  had 
personally    suffered    an     injury    before    he 
eonld  institute  a  bill  for  relief.     In  short, 
the  case  made  by  the  plaintiff  is  purely  aca- 
demic   For  aught  that  appears,  the  pro- 
€wdinp  may   haVe  been  perfectly  regular, 
and  bis  bill' rests  solely  upon  the  proposi- 
tion  that  there  may  have  been  irregulari- 
ties in  the  sheriff's  sale,  and  that,  if  there 
were,  the  statute  validating  the  deed,  not- 
vithstandiog  such  irregularities,  is  uncon- 
stitutional and  deprives  him  of  his  prop- 
erty   without    due    process    of    law.    This 
proposition  contains  its  own  answer. 

TTic  exact  case,  then,  made  by  the  bill,  is 
ihin:  The  plaintiff  seeks  to  avoid  a  sale 
Aide  twelve  years  before  by  an  allegation 
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that  the  record,  namely,  the  sheriff's  re- 
turn of  the  sale,  does  not  show  a  compliance 
with  the  statute  in  certain  particulars, 
without  also  averring  that  in  fact  there 
was  a  failure  to  perform  some  step  required 
bv  law.  To  hold  a  sale  invalid  upon  these 
allegations  might  result  in  upsetting  every 
sale  for  taxes  made  in  West  Virginia  for 
the  j>ast  twenty  years. 

We  are  of  the  opinion  that  no  case  is 
made  by  the  bill,  that  the  judgment  of  the 
Girctiit  Court  is  correct,  and  it  is  therefore 
affirmed. 


FRED  A.  BAKER,  Plff.  in  Err^ 

V, 

STEPHEN  BALDWIN. 

(See  8.  C.  Reporter's  ed.  61-68.) 

Error   to   state   court — decision   sustaining 
validity  of  Federal  statute. 

The  Judgment  of  a  state  court  sustalnlog  the 
validity  of  the  act  of  Congress  of  February 
28,  1878  (20  Stat,  at  Ji.  25,  chap.  20),  mak- 
ing the  sliver  dollar  of  412.5  grains  troy  of 
standard  silver  a  full  legal  tender,  cannot  ba 
reviewed  In  the  Supreme  Court  of  the  United 
States,  since  that  court  has  jurisdiction, 
under  U.  8.  Rev.  Stat,  f  709,  to  review  the 
judgment  of  a  state  court  upon  the  validity 
of  a  Federal  statute,  only  when  against  its 
validity. 

[No.  4.] 

8ulmitted  October  U,  1902.    Decided  No- 
vember S,  1902. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Michigan  to  review  a  judgment 
which  affirmed  a  decree  of  the  Circuit  Court 
for  Oakland  County  which  granted  the  re- 
lief sought  by  a  bill  to  compel  the  release 
of  a  mortgage.*  Dismissed, 

See  same  case  below,  121  Mich.  259,  80  N. 
W.  36. 
The  facts  are  stated  in  the  opinion. 

Messrs,  Albert  B.  Hall  and  Fred  A. 

Baker  submitted  the  cause  for  plaintiff  in 
error. 

Mr,  Timotliy  E*  Tarsney  submitted  the 
cause  for  defendant  in  error. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

This  was  a  bill  filed  by  Stephen  Baldwin 
in  the  circuit  court  for  the  county  of  Oak- 
land, Michigan,  against  Ered  A.  Baker,  to 
compel  the  release  of  a  mortgage  given  to 
secure  payment  of  a  promissory  note  for 
$330,  dated  January  12,  1894,  and  payable 
in  three  years  thereafter. 

Baldwin  had  purchased  the  land  subject 

NoTR. — On  icrita  of  error  from  UnitTd  States 
Supreme  Court  to  state  courts — see  notes  to 
Ham«blln  v.  Western  Land  Co.  37  L.  ed.  U.  8. 
267;  Klpley  v.  Illinois  ex  rel.  Akin,  42  L.  ed. 
II.  S.  998;  and  Re  Buchanan,  89  L.  ed.  U.  8. 
884. 
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to  the  mortgage,  which  had  been  aaaigned 
to  Baker,  and  tendered  the  amount  due 
thereon  in  silver  dollars  coined  after  1878. 
This  tender  Baker  declined  to  acce|>t  on  the 
ground  that  the  legal  tender  provisions  of 
the  act  of  Congress  of  February  28,  1878, 
entitled  "An  Act  to  Authorize  the  Coinage 
of  the  Standard  Silver  Dollar,  and  to  &- 
store  its  L^\  Tender  Character"  (20  Stat. 
'  at  L.  25,  cnap.  20),  were  unconstitutional, 
and  refused  to  discharge  the  mortgage  as 
demanded  b^  Baldwin. 

The  circuit  court  for  Oakland  county  en- 
tered a  decree  in  accordance  with  the  prayer 
of  the  bill,  and  Baker  carried  the  cause  by 
appeal  to  the  supreme  .court  of  Michigan, 
which  affirmed  the  decree.  Baldwin  t. 
Baker,  121  Mich.  259,  80  N.  W.  36.  This 
writ  of  error  was  then  allowed. 

The  supreme  court  of  Michimn  said: 
"Tlie  sole  question  presented  is  whether  the 
act  in  question,  making  the  silver  dollar  of 
412.5  grains  troy  of  standard  silver  a  full 
legal  tender  for  all  debts  and  dues,  public 
and  private,  is  constitutional;"  and  held 
that  it  was.  That  decision  is  assigned  for 
error,  but  it  was  not  a  decision  against  the 
validity  of  the  statute,  and,  on  the  contrary, 
sustained  its  validity. 
[63]  *A8  our  jurisdiction  over  the  judgments 
and  decrees  of  state  courts  in  suits  in  which 
the  validity  of  sUtutes  of  the  United  SUtes 
is  drawn  in  question  can  only  be  exercised, 
under  |  709  of  the  Revised  Statutes,  when 
the  decision  is  against  their  validity,  the 
writ  of  error  cannot  be  maintained.  Mis- 
$ouri  V.  Andriano,  138  U.  S.  496,  34  L.  ed. 
1012,  11  Sup.  Ct.  Rep.  385;  Bae  v.  Hotne- 
$tead  Loan  d  Ouaranty  Co,  176  U.  S.  121, 
44  L.  ed.  398,  20  Sup.  Ct.  Rep.  34L 

Writ  of  error  dismiaaed. 


of  the  fraud,  and  the  averments  of  frauA 
were  specifically  denied,  and,  so  far  as  the* 
record  discloses,  the  petitioner,  who  had  th* 
afflrmatlve  of  the  issae.  failed  to  make  out 
its  case. 

[No.  321.] 

Submitted  October  20,  190t.    Decided  N^ 
vetnber  S,  1902. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Kansas  to  review  a  judgment 
affirming  a  judgment  of  the  Kansas  Court 
of  Appeals  which  had  affirmed  a  judgment 
of  the  Court  of  Common  Pleas  of  Wyan- 
dotte Countv  in  favor  of  plaintiff  in  a  suit 
to  recover  damages  for  personal  injuries. 

On  motion  to  dismiss  or  affirm.  Af* 
firmed. 

See  same  case  below,  68  Pac.  46. 


KANSAS  CITY  SUBURBAN  BELT  RAIL 
WAY  COMPANY,  Plff,  in  Err., 

ANDREW  HERMAN,  a  Minor,  by  His 
Next  Friend,  Martin  Herman,  and  Union 
Terminal  Railway  Company. 

(See  8.  C.  Reporter's  ed.  68-71.) 

Removal  of  catiaea — separable  controverey — 
— fraudulent  joinder, 

A  second  application  for  removal  to  a  Federal 
court  raising  the  Issue  of  fraudulent  joinder 
of  defeodants,  when  made  after  a  ruling  sua- 
taining.  In  favor  of  one  of  two  defendants, 
a  demurrer  to  the  evidence,  cannot  l>e  re- 
garded as  erroneously  denied  by  a  state 
court,  where  the  evidence  demurred  to  is  not 
made  part  of  the  record,  and  this  Issue  wa» 
first  raised  on  the  second  application,  with- 
out stating  when  the  petitioner  first  learned 

Nora. — A§  to  removal  of  catMet  in  oaaee  of 
eeparable  controvertif — see  notes  to  Robblns  v. 
Bllenbogen,  18  C.  C.  A.  86;  Medce  v.  Valley- 
town  Mineral  Co.  85  C.  C.  A.  156;  Sloane  v. 
Anderson,  29  L.  ed.  U.  S.  899 ;  and  Mercliants* 
Cotton  Press  &  Storage  Co.  v.  Insurance  Co.  of 
N.  A.  88  L.  ed.  U.  S.  195. 
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statement  by  Mr.  Chief  Justice  Fuller  t 

This  was  an  action  brought  by  Andrew 
I  Herman,  a  minor,  by  his  next  friend,  in  the 
court  of  common  pleas  of  Wyandotte  coun- 
ty, Kansas,  September  18,  1897,  against  the 
Union  'Terminal  Railwav  Company,  a  oor-[04L) 
poratioQ  of  Kansas,  and  the  iC«>nHas  City 
Suburban  Belt  Railway  Company,  -a  corpo- 
ration of  Missouri,  to  recover  damages  for 
injuries  inflicted  through  their  Joint  or 
concurrent  negligence. 

The  belt  railway  company,  October  18, 
1897,  filed  a  verified  petition  and  bond  for 
removal,  in  proper  form,  on  the  ground  of  a 
separable  controversy;  which  petition  al- 
leged the  controvert  between  plaintiff  and 
petitioper  to  be  distinct  and  separable  from 
that  between  plaintiff  and  the  Union  Ter- 
minal Railway  Company,  on  these  grounds: 

"1.  Defendant  the  Union  Terminal  Rail- 
way Company  owns,  repairs,  and  maintains 
the  railroad  mentionea  in  plaintiff's  peti- 
tion. Your  petitioner  has  no  interest  there- 
in, except  that  it  has  leased  same  and  pava 
certain  yearly  rental  for  the  use  of  said 
tracks.  All  of  the  locomotives,  engines, 
and  cars  running  over  said  railroad  are  the 
property  of  your  petitioner,  or  subject  to- 
its  control.  Defendant  terminal  company 
has  no  control  over  the  operation  of  trains, 
and  has  no  eniployees  in  train  service.^ 
Defendant  the  union  Terminal  Railway 
Company  is  responsible  for  the  condition  of 
the  track,  and  your  petitioner,  and  none 
other,  for  the  acts  and  doings  of  all  persons 
operating  trains. 

"2.  The  plaintiff  herein  has  declared  upoi» 
two  distinct  causes  of  action:  First,  for 
maintaining  a  defective  switch;  and,  sec- 
ond, for  negligent  operation  of  a  train  of 
cars;  the  first  of  which,  if  true,  is  negli- 
gence char^^ble  against  defendant  the- 
Union  Terminal  Railway  Company,  and  the 
!»econd,  if  true,  is  negligence  chargeable 
against  your  petitioner. 

"3.  The  train  of  cars  mentioned  in  tho- 
petition  was  operated  by  your  petitioner  as 
averred.    All  of  the  parties  in  charge  Uiere- 
of  were  in  your  petitioner's  employ,  and 
none  other. 

**4.  By  reason  of  the  foregoing,  your  pe- 
titioner says  that  whatever  cause  of  action 
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plaintiff  has  for  n^ligent  operation  of  said 
railroad  train  lies  against  your  petitioner 
delusively." 

The  application  for  removal  wsis  heard 
February  5,  1898,  and,  upon  argument,  de- 
nied. The  belt  company  thereupon  filed  a 
transcript  of  the  record  in  the  circuit  court 
of  the  United  States  for  the  district  of 
{65]Kansa8,  and  plaintiff  made  a  *motlon  to  re- 
mand, which  was  sustained  by  the  circuit 
court  and  the  cause  remanded  to  the  state 

court   "on   the  day   of    May,    1898." 

Each  of  the  two  railroad  companies  defend- 
ant then  filed  its  separate  demurrer  May 
28,  1898,  assigning  as  causes  misjoinder  of 
parties,  and  that  plaintiff  had  not  stated  a 
cause  of  action,  or  facts  sufficient  to  consti- 
tute a  cause  of  action,  against  it.  These 
demurrers  were  severally  overruled,  and 
the  defendants  severally  answered.  The 
cause  came  on  for  trial  October  18,  1898, 
and  on  October  20,  at  the  close  of  the  evi- 
dence for  plaintiff,  each  company  filed  its 
separate  demurrer  to  the  evidence  on  the 
ground  that  the  same  was  not  sufficient  to 
establish  a  cause  of  action  against  it.  The 
eourt  sustained  the  demurrer  of  the  termi- 
nal company,  the  Kansas  corporation,  and 
entered  juclgment  ip  its  favor,  to  which 
rulins  of  the  court  plaintiff  at  the  time  ex- 
cepts; and  the  court  overruled  the  demur- 
rer of  the  belt  company,  the  Missouri  cor- 
poration, to  which  ruline  the  belt  company 
excepted.  Thereupon,  tiie  belt  company 
filed  a  second  verified  petition  for  removal, 
which,  after  rehearsing  the  prior  proceed- 
ings, thus  continued: 

''And  the  defendant  further  says  that  no 
evidence  was  offered  or  introduced  by  plain- 
tiff, or  attempt  made,  to  show  a  cause  of 
action  against  said  Union  Terminal  Rail- 
way Company;  that  said  Union  Terminal 
Railway  Company  wsis  joined  with  this  de- 
fendant fraudulently,  and  for  the  sole  pur- 
pose of  preventing  a  removal  of  this  cause 
to  the  circuit  court  of  the  United  States, 
and  with  no  purpose  or  intent  of  attempt- 
ing to  show  any  cause  of  action  against  it. 

''This  defendant  now  here  shows  to  the 
court  that  there  is  a  separable  controversy, 
and  that  the  plaintiff's  cause  of  action  ex- 
ists against  the  defendant  alone,  and  in 
nowise  against  the  said  defendant  the  Un- 
ion Terminal  Railway  Company.  That  no 
eause  of  action  ever  existed  against  the  de- 
fendant the  Union  Terminal  Railway  Com- 
pany, as  plaintiff  at  all  times  well  knew." 

In  response  to  this  petition  plaintiff  filed, 
without  objection,  an  affidavit  which  stated, 
among  other  things,  that  it  was  not  true 
*'that  plaintiff  joined  the  Union  Terminal 
f 66] Railway  Company  *as  defendant  therein 
fraudulently,  or  for  the  purpose  of  ^ving 
^his  court  jurisdiction  of  the  petiuoner, 
but,  on  the  contrary,  plaintiff  avers  that 
•aid  action  was  brought  in  good  faith 
against  both  defendants  as  joint  tortfeas- 
ors, and  that  plaintiff  believed  in  good  faith 
that  he  has  a  joint  cause  of  action  a^inst 
both  defendants,  and  had  subpcenas  issued 
for  witnesses  to  prove  directly  the  respon- 
sibilities of  the  Union  Terminal  Railway 
Company  for  the  injuries  sustained  by 
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plaintiff;  but  that,  on  account  of  the  re- 
moval of  a  witness  from  the  state,  plaintiff 
was,  at  the  last  moment,  unable  to  obtain 
certain  testimony  which,  if  introduced, 
would  have  tended  to  prove  the  joint  liabil- 
ity of  said  defendants.  That  plaintiff  has 
excepted  to  the  ruling  of  the  court  sustain- 
ing a  demurrer  to  the  evidence  on  the  part 
of  the  Union  Terminal  Railway  Company  in 
the  trial  of  this  case,  for  the  purpose  of 
preserving  his  rights  in  this  action  against 
both  of  said  defendants  jointly."  And  it 
was  further  stated  that  counsel  had  relied 
on  the  production,  on  notice  which  had  been 
given,  of  "writings  showing  the  relations 
existing  between  uie  two  defendant  compa- 
nies in  the  operation  and  maintenance  of 
their  lines  of  railroad  where  the  injuries 
were  received,"  and  on  an  agreement  with  ' 
counsel  for  both  of  the  defendants  to  admit 
the  facts  as  to  the  relations  between  said 
companies,  which,  when  it  was  too  late  to 
adduce  other  testimony,  was  not  fulfilled. 

The  application  for  removal  was  over- 
ruled, and  the  belt  company  excepted,  but 
took  no  bill  of  exceptions  embodying  the 
evidence  to  which  the  demurrers  had  been 
directed.  The  trial  then  proceeded,  and 
resulted  in  a  disagreement  of  the  jury. 

Plaintiff  subsequently  filed  an  amended 
petition  reducing  the  damages  claimed  to 
less  than  $2,000,  and  the  cause  was  again 
tried,  and  resulted  in  a  verdict  and  judg- 
ment in  favor  of  plaintiff  for  $1,600.  The 
cause  was  carried  to  the  Kansas  court  of 
appeals  and  the  judgment  affirmed,  and 
thence  to  the  supreme  court  of  Kansas,  with 
like  result.  Kansas  City  Suburban  Belt  R. 
Co.  V.  Herman,  68  Pac.  46. 

A  writ  of  error  from  this  court  was  then 
allowed  by  the  chief  justice  of  Kansas,  and 
citation  issued  to  and  acknowledged  *on  be-[67) 
half  of  Herman  and  the  Union  Terminal 
Railway  Company.  The  case  was  submit- 
ted on  motions  to  dismiss  or  affirm. 

Messrs,  Gi^rdiner  Latlirop,  Thonuui 
R.  Morrow,  and  Samuel  W.  Moore  sub- 
mitted the  cause  for  plaintiff  in  error.  Mr. 
John  M.  Fo9  was  with  them  on  the  brief. 

The  railway  companjr  was  entitled  to  re- 
move this  suit  from  a  state  to  the  Federal 
court  after  plaintiff  had  rested  his  case, 
having  failed  to  offer  any  evidence  what- 
ever against  the  resident  defendant,  and 
after  the  court  had  sustained  the  demurrer 
of  that  company  and  rendered  final  judg- 
ment in  its  favor  and  against  the  plaintiff. 
The  state  court  refused  uie  removal.  Under 
these  circumstances,  this  court  has  jurisdic- 
tion to  determine  whether  there  was  error 
on  the  part  of  the  state  court  in  retaining 
the  case. 

Missouri,  K.  d  T.  R.  Co,  v.  Missouri  R. 
d  Warehouse  Comrs.  183  U.  S.  63,  sub  nom. 
Missouri,  K,  d  T,  R,  Co,  ▼.  Hickman,  46  L. 
ed.  78,  22  Sup.  Ct  Rep.  18;  Removal  Cases, 
100  U.  S.  457,  25  L.  ed.  593 ;  Stone  ▼.  South 
Carolina,  117  U.  S.  430,  29  L.  ed.  062,  6 
$up.  Ct.  Rep.  799;  Missouri  P,  R,  Co,  ▼. 
Fitzgerald,  160  U.  S.  556,  40  L.  ed.  536,  16 
Sup.  Ct  Rep.  380. 
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An  application  to  remove  may  be  made 
when  the  case  first  becomes  removable,  even 
though  made  during  the  trial,  if  the  plain- 
ti(T  increases  the  ad  damnum  so  as  to  bring 
the  case  within  the  jurisdiction  of  the  Fed- 
eral court,  or  if  the  plaintiff  voluntarily  dis- 
misses the  action  as  to  the  resident  defend- 
ant, leaving  a  controversy  between  citizens 
of  different  states. 

.Potcera  v.  Chesapeake  d  0.  R.  Co,  1G9  U. 
S.  92,  42  li,  ed.  673,  18  Sup.  Ct.  Rep.  264; 
Northern  P,  R,  Co.  v.  A%i8tin,  135  U.  S.  315, 
34  L.  ed.  218,  10  Sup.  Ct.  Rep.  758. 

The  court  should  be  astute  not  to  permit 
■devices  to  become  successful  which  are  used 
for  the  very  purpose  of  destroying  the  right 
of  removal. 

ArajKilioe  County  v.  Kansas  P.  R,  Co,  4 
•   Dill.  277,  Fed.  Ca«.  No.  502. 

It  is  not  important  that  the  plaintiff  af- 
terwards reduced  his  demand  to  an  amount 
below  the  jurisdiction  of  the  Federal  court, 
or  that  the  state  court  retained  the  case  and 
proceeded  to  trial,  and  that  the  plaintiff  in 
error  participated  therein.  These  events, 
occurring  after  the  application  for  removal, 
do  not  affect  the  question  of  jurisdiction. 

Powers  V.  CJiesapeake  d  0.  R,  Co,  169  U. 
8.  102,  42  L.  ed.  676,  18  Sup.  Ct  Rep.  264; 
Black's  Dillon,  Removal  of  Causes,  S  192. 

As,  under  the  practice  of  this  court,  the 
motion  cannot  be  passed  upon  without  re- 
ferring to  the  transcript,  it  should  be  de- 
nied without  prejudice,  or  continued  until 
this  cause  is  heard  in  its  regular  assign- 
ment 

Callan  ▼.  Bransford,  139  U.  S.  197,  35  L. 
ed.  144,  11  Sup.  Ct.  Rep.  619. 

Mr,  Silas  Porter  submitted  the  cause  for 
defendant,  in  error.  Mr.  W.  B,  Sutton  was 
with  him  on  the  brief: 

The  ruling  of  the*  state  court  upon  the 
demurrer  to  plaintiff's  evidence,  being  i/i  in- 
vitum,  could  not  make  the  case  remo  Table 
during  the  progress  of  the  trial. 

Whitcomh  V.  Smithson,  175  U.  S.  635,  44 
L.  ed.  303,  20  Sup.  Ct.  Rep.  248 ;  Chesapeake 
d  0.  R,  Co,  V.  Dixon,  179  U.  S.  131,  45  L. 
ed.  121,  21  Sup.  Ct.  Rep.  67. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

The  question  is  whether  the  state  court 
erred  in  denying  the  second  application  for 
removal,  and  in  view  of  our  previous  rulings 
in  respect  of  sudi  applications  we  think 
there  was  color  for  the  motion  to  dismiss. 
And  reference  to  two  recent  decisions  of 
this  court  will  indicate  the  reasons  for  our 
conclusion  that  the  motion  to  affirm  must 
be  sustained. 

In  Powers  v.  Chesapeake  d  0,  R,  Co,  169 
U.  S.  92,  42  L.  ed.  673,  18  Sup.  Ct  Hep. 
264,  the  railroad  company  filed  its  petition 
for  removal  on  the  grounds  of  separable 
controversy,  and  that  its  codefendants  were 
fraudulently  and  improperly  joined  in  or- 
der to  defeat  the  company's  right  of  re- 
moval. The  transcript  of  the  record  of  the 
state  court  was  filed  in  the  circuit  court  of 
the  United  States,  and  a  motion  to  remand 
was  sustained  for  want  of  separable  contro- 
versy. Thereafter,  when  tne  case  was 
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called  for  trial  in  the  state  eourt,  plaintilT 
discontinued  his  action  against  the  code- 
fendants, and  the  company  filed  a  second 
petition  for  removal,  which  was  denied* 
The  company  then  again  filed  a  transcript 
of  the  record  of  the  proceedings  in  the  cir- 
cuit court,  and  plaintiff  again  moved  to  re- 
mand, and  the  circuit  court,  being  of  opin- 
ion that  plaintiff  had  fraudulenUy  joined 
the  codefendants  in  order  to  defeat  the  re- 
moval, and  was  estopped  to  deny  that  the 
second  petition  for  removal  was  filed  in 
time,  denied  the  motion  to  remand.  65 
Fed.  129.  Final  judgment  was  afterwards 
rendered  in  the  company's  favor,  and  a  *writ[68] 
of  error  was  sued  out  from  this  court  on  the 
sole  ground  that  the  cause  had  not  been 
properly  removed  into  the  circuit  court 
The  judgment  wajs  affirmed,  and  it  was  held 
that  *'wDen  this  plaintiff  discontinued  his 
action  as  against  the  individual  defendants 
the  case  for  the  first  time  became  such  a  one 
as,  by  the  express  terms  of  the  statute,  the 
defendant  railway  company  was  entitled  to 
remove;  and  therefore  its  petition  for  re- 
moval, filed  immediately  upion  such  discon- 
tinuance, was  filed  in  due  time."  But  w« 
did  not  pass  upon  the  questions  of  fraudu- 
lent joinder  and  estopnel,  because  the  ap- 
plication was  seasonably  made  and  stated 
sufficient  ground  for  removal  apart  froio 
fraud. 

In  Whitcomh  v.  Smithson,  176  U.  8.  636» 
44  L.  ed.  303,  20  Sup.  Ct  Rep.  248,  the  ac- 
tion had  been  brought  by  Smithson,  In  n 
Minnesota  court,  against  the  Chicago  Qrent 
Western  Rail^yay  Company  and  H.  F. 
Whitcomh  and  Howard  Morris^  receivers  of 
the  Wisconsin  Central  Railroad  Company* 
to  recover  for  personal  iniuries  inflicted, 
while  he  was  serving  the  Chicago  compmj 
as  a  locomotive  fireman,  in  the  collision  of 
the  locomotive  on  which  he  was  at  work  and 
another  locomotive  operated  by  Whiteomb 
and  Morris  as  receivers.  The  Chicago  eorn- 
pany  answered  the  complaint,  and  the  re- 
ceivers filed  a  petition  for  the  removal  of 
the  caune  into  the  circuit  court  of  the 
United  States  for  Minnesota,  ailing  di- 
verse citizenship;  that  they  were  officers  of 
the  United  States  court;  that  the  contro- 
versy was  separable,  and  that  the  railway 
company  was  fraudulently  made  a  parly  U> 
prevent  removal.  Plaintiff  answerea  the  pe- 
tition, and  asserted  that  the  company  wan 
made  party  defendant  in  good  faith,  and 
not  for  that  purpose.  An  order  of  removal 
was  entered,  and  the  cause  sent  to  the  cir- 
cuit court,  which  thereafter  remanded  it  to 
the  state  court.  TtM  was  *had,  and,  after 
the  testimony  was  closed,  counsel  for  the 
Chicago  company  moved  that  the  jurr  be  in- 
structed to  return  a  verdict  in  l>ehalf  of 
that  defendant,  which  motion  was  granted.^ 
The  receivers  then  presented  a  petition  for 
removal,  but  the  court  denied  the  applica- 
tion, and  exception  was  taken.  The  coort 
thereupon  instructed  the  jury  to  return  n 
verdict  in'  favor  of  the  Chicago  company, 
which  was  done,  and  the  cause  went  to  the 
jury,  which  returned  a  verdict  against  Hbe[6i 
receivers  and  assessed  plaintiff's  damages. 
Judgment  was  entered  on  the  verdict,  and 
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nbseqnently  mffirmed  by  the  Bupreme  court 
of  Ifiiinesota  on  appeal,  and  a  writ  of  error 
wu  sued  out  from  this  court.  Motions  to 
dismiss  or  affirm  were  submitted,  and  we 
held  that  there  was  color  for  the  motion  to 
dismiss,  and  affirmed  the  judgment.  We 
there  said:  'The  contention  here  is  that 
when  the  trial  court  determined  to  direct  a 
ferdict  in  favor  of  the  Chicago  Great  West- 
trn  Bailway  Company  the  result  was  that 
the  esse  stood  as  if  the  receivers  had  been 
nie  defendants,  and  that  they  then  acquired 
i  risfat  of  removal,  which  was  not  concluded 
bf  ue  previous  action  of  the  circuit  court. 
1^8  might  have  been  so  if,  when  the  cause 
wu  called  for  trial  in  tne  state  court, 
pbiBtiff  had  discontinued  his  action  against 
the  railway  company,  ana  thereby  elected 
to  prosecute  it  against  the  receivers  solely, 
instead  of  prosecuting  it  on  the  joint  cause 
of  action  set  up  in  the  complaint  against  all 
the  defendants.  Powers  v.  Chesapeake  d 
0.  R,  Co,  169  U.  S.  92,  42  L.  ed.  673,  18 
Sip.  tu  Rep.  264.  But  that  is  not  this 
CMS.  The  joint  liability  was  insisted  on 
hut  to  the  close  of  the  trial,  and  the  non- 
hthility  of  the  railway  company  was  ruled 
ia  invitumJ' 

It  was  pointed  out  that  the  ruling  of  the 
trial  court  "was  a  ruling  on  the  merits,  and 
Bot  a  ruling  on  the  question  of  jurisdiction. 
It  was  adverse  to  plaintiff,  and  without  his 
•ssent,  and  the  trial  court  rightly  held  that 
it  did  not  operate  to  make  the  cause  then 
removftble,  and  thereby  to  enable  the  other 
defendants  to  prevent  plaintiff  from  tak- 
iBg  a  verdict  against  them.  The  right  to 
ranore  was  not  contingent  on  the  aspect 
tiie  ease  may  have  assumed  on  the  facts  de- 
fdmd  on  the  merits  of  the  issues  tried." 
We  held  also  that  the  judgment  of  the  cir- 
cuit court  in  remanding  the  cause,  when  rc- 
■ofed  on  the  first  application,  covered  the 
fMstion  of  fact  as  to  good  faith  in  the 
joinder,  and  added  that,  "assuming,  with- 
ont  deeidingy  that  that  contention  could 
have  been  properly  renewed  under  the  cir- 
cmiBtances,  it  is  sufficient  to  say  that  the 
record  before  us  does  not  sustain  it." 

It  will  be  perceived  that,  in  Poteen  v. 
Chesapeake  d  0.  R.  Co.,  two  applications  for 
RtBoval  were  made;  they  were  severally 
denied,  and  the  record  was  filed  in  the  cir- 
iTOjeQit  court  of  the  'United  States  in  each  in- 
*ttnce.  Remand  was  granted  on  the  first 
ranoral,  and  denied  as  to  the  second. 
Plaintiff  voluntarily  discontinued  his  action 
i^inst  the  company's  codefendants  before 
tnal,  thereby  leaving  the  case  pending  be- 
tween citizens  of  different  states,  and  no 
Beeessit^  to  dispose  of  the  issue  as  to  f raud- 
nlent  jmnder  arose. 

In  Smithson  v.  Whitcomb  two  appUca- 
ttopt  for  removal  were  made,  and  thev  were 
Mverally  denied,  but  the  record  was  filed  in 
^  circuit  court  of  the  United  States  only 
en  denial  of  the  first  application,  and  the 
cue  wts  only  once  remanded.  Plaintiff  did 
Bot  discontinue  his  action  against  either  of 
the  defendants,  and  went  U>  trial  against 
Ml,  and  the  trial  court  directed  a  verdict 
hi  favor  of  one  of  them.  The  ruling  was 
<»  the  merits  and  in  invitum. 
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In  the  case  at  bar^  two  applications  for 
removal  were  made,  and  they  were  severally 
denied,  but  the  record  was  filed  in  the  cir- 
cuit court  of  the  United  States  only  on  the 
denial  of  the  first  application,  tind  the  case 
was  only  once  remanded.  Plaintiff  did  not 
discontinue  as  to  either  of  the  defendants, 
and  went  to  trial  against  both,  and  the  trial 
court  sustained,  in  favor  of  one  of  them,  a 
demurrer  to  the  evidence.  Here  again  the 
ruling  was  on  the  merits  and  in  invitum. 

The  first  petition  in  terms  raised  no  issue- 
of  fraudulent  joinder,  but  the  second  peti- 
tion did.  Was  that  issue  seasonably  raised, 
and,  if  so,  ought  the  case  to  have  been  re- 
moved? The  second  petition  did  not  state^ 
when  petitioner  was  first  informed  of  the 
alleged  fraud,  but  left  it  to  inference  that 
it  was  not  until  after  plaintiff  had  intro- 
duced his  evidence,  notwithstanding  the 
averments  in  the  first  petition. 

But,  apart  from  this,  the  averments  of 
fraud  were  specifically  denied,  and,  so  far 
as  this  record  discloses,  the  petitioner,  who- 
had  the  afiirmative  of  the  issue,  failed  to- 
make  out  its  case.  Plymouth  Consol.  Chid 
Min,  Co.  V.  Amador  d  8,  Canal  Co.  118  U. 
S.  270,  30  L.  ed.  233,  6  Sup.  Ct.  Rep.  1034. 

Doubtless  the  general  rule  is  that  issues 
of  fact  raised  on  petitions  for  removal 
should  be  tried  in  the  circuit  court  of  the 
United  States,  but  petitioner  did  not  file 
tiie  record  in  the  circuit  court,  and,  as  the 
issue  was  correctly  disposed  of,  it  would  *be[71) 
absurd  to  send  the  case  back  to  be  removed 
for  the  purpose  of  being  remanded,  and  we 
are  obliged  to  deal  with  the  record  as  it  is. 
Nor  was  the  evidence  introduced  on  plain- 
tiff's behalf,  and  demurred  to,  made  part 
of  the  record^  and  the  bare  fact  that  the 
trial  court  held  it  insuflScient  to  justify  a 
verdict  against  the  terminal  company  was 
not  conclusive  of  bad  faith.  The  trial 
court  may  have  erred  in  its  rulinff,  or  there 
may  have  been  evidence  which,  though  in- 
sufficient to  sustain  a  verdict,  would  have 
shown  that  plaintiff  had  reasonable  ground 
for  a  bona  fide  belief  in  the  liability  of  both 
defendants.  In  these  circumstances,  the 
case  comes  within  Smithson  v.  Whitcomb,. 
and  the  judgment  mtut  be  affirmed. 


EDWARD  S.  DREYER,  Plff.  in  Err., 

V. 

PEOPLE  OF  THE  STATE  OF  ILLINOIS. 

(See  S.  C.  Reporter's  ed.  71-87.) 

Constitutional  lau>^-due  process  of  laA/>-^ 
failure  to  swear  officers  in  charge  of  jury 
— Illinois  indeterminate  sentence  act — 
judiciXU  power  conferred  on  nonjudicial 
officers — criminal   law^ormcr   jeopardy. 

1.  The  refusal  of  a  state  court  to  review  the 
question   whether  the  officers  In  charge  of 

NoTB. — As  to  what  constitutes  due  process 
of  latp — see  Kimtz  v.  Samption  (Ind.)  2  L.  R. 
A.  655,  and  note ;  Re  Gannon  (R.  I.)  5  L.  R.  A. 
869,  and  note;  Ulman  v.  Baltimore  (Md.)  11 
L.  R.  A.  224,  and  note;  and  Oilman  v.  Tucker 
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the  Jury  on  a  trial  for  a  felony  were  sworn, 
ai  prescribed  by  statute,  wben  the  jury  re- 
tired, because  such  question  was  first  raised 
on  a  motion  for  a  new  trial,  infringes  no 
right  secui^fed  to  the  accused  by  the  14tb 
Amendment  to  the  Federal  Constitution, 
even  If  the  swearing  of  such  officers  when 
the  Jury  retire  Is  essential  to  the  due  process 
of  law  prescribed  by  that  amendment;  but 
such  a  ruling  Is  simply  an  adjudication  of  a 
question  of  criminal  practice  and  local  law. 

"2.  The  right  to  the  due  process  of  law  guar- 
anteed by  the  14th  Amendment  to  the  Fed- 
eral Constitution  is  not  infringed  by  the  de- 
cision of  a  state  court  sustaining  the  valid- 
ity of  the  Illinois  Indeterminate  sentence  act 
of  1899,  although  such  statute  may  confer 
Judicial  powers  upon  nonjudicial  officers,  and, 
in  effect,  invest  them  with  the  pardoning 
power  of  the  Executive. 

S.  A  plea  of  former  Jeopardy  cannot  be  based 
upon  the  discharge  of  the  Jury  for  their  in- 
ability to  agree  on  a  verdict  after  consider- 
ing the  cause  from  four  o'clock  in  the  after- 
noon until  half  past  nine  In  the  morning  of 
the  succeeding  day. 


[No.  37.] 

Argued  and  Submitted  April  18,  190t. 
cided  November  10,  1902, 
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IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Illinois  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Criminal 
Court  of  Cook  County  convicting  a  former 
treasurer  of  the  West  Chicago  park  commis- 
sioners of  the  offense  of  having  failed  to 
turn  over  to  his  successor  in  office  property 
that  came  into  his  hands  as  such  treasurer. 
Affirmed, 

See  same  case  below,  188  111.  40,  58  N.  £. 
620,  69  N.  £.  424. 

Statement  by  Mr.  Justice  Harlaat 
C73]  *By  an  indictment  returned  in  the  crimi- 
nal court  of  Cook  county,  Illinois,  on  the 
4th  day  of  February,  1899,  the  plaintiff  in 
error,  Dreyer,  was  charged  with  the  offense 
of  having  failed  to  turn  over  to  his  succes- 
sor in  office,  as  treasurer  of  the  West  Chi- 
cago park  commissioners,  revenues,  bonds, 
funds,  warrants,  and  personal  property  that 
came  to  his  hands  as  such  treasurer,  of  the 
value  of  *  $3 16.0 13.40, — said  commissioners 
constituting  a  board  of  public  park  commis- 
sioners appointed  by  the  governor  and  con- 
firmed by  the  senate  of  Illinois,  snd,  as 
such,  having  the  supervision  of  the  public 
mirks  and  boulevards  in  the  town  of  West 
Chicago,  and  authority  under  the  law  to  col- 
lect and  disburse  moneys,  bonds,  etc.,  for 
their  maintenance. 

The  indictment  was  based  on  $  216  of  the 
Criminal  Code  of  Illinois,  which  is  as  fol- 
lows: 

**If  any  state,  county,  town,  municipal,  or 
other  officer  or  person  who  now  is  or  hero- 
after  may  be  authorized  by  law  to  collect, 
receive,  safely  keep,  or  disburse  any  money. 


(N.  T.)  13  L.  R.  A.  304,  and  note.  And  see 
notes  to  People  v.  O'Brien  (N.  Y.)  2  L.  R.  A. 
266:  Pearson  ▼.  Yewdall,  24  L.  ed.  U.  8.  436: 
and  Wilson  v.  North  Carolina  ew  rel  Caldwell, 
42  L.  ed  U.  8.  866. 
SO 


revenue,  bonds,  mortgages,  ooopons,  bank 
bills,  notes,  warrants,  or  does,  or  other 
fundis  or  securities  belonging  to  tiie  state  or 
any  county,  township,  incorporated  city, 
town,  or  village,  or  any  state  institution,  or 
any  canal,  turnpike,  railroad,  school,  or  col- 
lege fund,  or  the  fund  of  any  public  improve- 
ment that  now  is  or  may  hereafter  be  au- 
thorized b^  law  to  be  made,  or  any  other 
fund  now  in  being  or  that  may  hereafter  be 
established  by  law  for  public  purposes,  or 
belonging  to  any  insurance  or  other  com- 
pany or  person  required  or  authorized  bjr 
law  to  be  placed  in  the  keeping  of  any  sudh 
officer  or  person,  shall  fail  or  refuse  to  pay  or 
deliver  over  the  same  when  required  by  law, 
or  demand  is  made  by  his  successor  in  office 
or  trusty  or  the  officer  or  person  to  whom 
the  same  should  be  paid  or  delivered  over, 
or  his  agent  or  attorney,  authorized  in 
writing,  he  shall  be  imprisoned  in  the  peni- 
tentiary not  less  than  one  nor  more  than 
ten  years:  Provided,  Such  demand  need 
not  be  made  when,  from  the  absence  or  fault 
of  the  offender,  the  same  cannot  convenient- 
ly be  made:  And  provided.  That  no  person 
shall  be  committed  to  the  penitentiary  un- 
der this  section  unless  the  monev  not  paid 
over  shall  amount  to  $100,  or  if  it  appear 
that  such  failure  or  refusal  is  occasioned  by 
unavoidable  loss  or  accident.  Every  person 
convicted  *under  the  provisions  of  this  sec- [74 
tion  shall  forever  thereafter  be  ineligible 
and  disqualified  from  holding  any  offi^  of 
honor  or  profit  in  this  state.*^  Hurd*s  Rer. 
Stat  1901,  §  216,  p.  630. 

A  trial  was  commenced  on  the  20th  day 
of  August,  1899,  and  a  jury  was  impaneled 
and  evidence  heard.  The  jury,  not  having 
agreed  upon  a  verdict,  were  discharged. 

A  second  trial  was  begun  on  the  19th  day 
of  February,  1900.  The  defendant  filed  a 
plea  of  once  in  jeopardy,  which  in  substance 
averred  that  it  was  not  true,  as  recited  in 
the  order  of  court  at  the  previous  trials 
that  the  jury  were  unable  to  agree  upon  a 
verdict;  also,  that  the  discharge  of  the  jury 
was  without  the  defendant's  assent,  was 
against  his  objections  made  at  the  time,  and 
was  without  any  moral  or  physical  necessity 
justifying  such  a  course  on  the  part  of  the 
trial  court. 

On  motion  of  the  state  the  plea  of  former 
jeopardy  was  stricken  from  the  files,  the  de- 
fendant at  the  time  excepting  to  the  action 
of  the  court. 

There  was  a  second  trial,  which  resulted 
in  the  defendant  being  found  "guilty  of  fail- 
ure to  pay  over  money  to  his  successor  in 
office,  in  manner  and  form  as  charged  in  the 
indictment,"  the  jury  stating  in  the  verdict 
the  amount  not  paid  over  to  be  $310,000, 
and  imposing  the  punishment  of  confine- 
ment in  the  penitentiary. 

The  defendant,  upon  written  grounds 
filed,  moved  for  a  new  trial,  and  also  moved 
in  arrest  of  judgment     Both  motions  were 


On  former  jeopardy — see  notes  to  Com.  ▼. 
Pltzpatrlck  (Pa.)  1  L.  R.  A.  451;  Altenbor^ 
▼.  Com.  (Pa.)  4  L.  R.  A.  648:  Bm  perfe  Lance. 
21  L.  ed.  U.  S.  872 ;  and  United  SUtes  v.  Perea. 
6  L.  ed.  U.  8.  166. 
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<gw9sinled,  and  it  was  ordered  and  adjudged 
that  the  defendant  be  sentenced  to  the  peni- 
tentiaiy  "lor  the  crime  of  failure  to  pay 
-over  mon^  to  his  successor  in  office,  where- 
'Of  be  stands  convicted.'* 

The  judgment  of  the  trial  court  having 
tMcn  affirmed  by  the  supreme  court  of  Illi- 
aois,  the  ease  is  here  upon  writ  of  error  al- 
lowed by  the  chief  justice  of  that  court. 

Mr.  Alfred  S.  Anstriam  argued  the 
«au9e,  and«  with  Messrs.  T.  A,  Moran  and 
Levy  Mayer,  filed  a  brief  for  plaintiff  in 
-arror. 

Mr.  Levy  Mayer  filed  a  separate  brief  for 
plaintiff  in  error: 

The  omission  to  swear  the  bailiffs  in  the 
manner  prescribed  by  the  common  law  and 
ihe  statutes  of  the  state  of  Illinois  before 
the  jury  retired  to  consider  of  their  ver- 
-diet  was  reversible  error. 

Jackson  V.  People,  36  111.  App.  88;  Mo- 
iutyre  v.  People,  38  111.  614 ;  Leim's  v.  Peo- 
ple, 44  IlK  452 ;  Sanders  v.  People,  124  111. 
218,  16  N.  E.  81 ;  Farley  v.  People,  138  111. 
97,  27  N.  B.  927 ;  State  v.  MoCormiok,  67 
Ksn.  440,  46  Pac.  777 ;  Buwton  v.  State,  89 
Tenn.  216,  14  a  W.  480. 

This  requirement  is  part  of  "  due  process 
^Uw." 

Den  69  dem.  Murray  v.  Hobofeen  Land  d 
Jmprov.  Co.  18  How.  272«  16  L.  ed.  372; 
Thompson  v.  Utah,  170  U.  S.  343,  42  L.  ed. 
1061,  18  Sup.  Ct  Rep.  620. 

Under  the  trial  by  jury  at  common  law 
the  same  procedure  with  reference  to  the 
swearing  of  the  bailiffs  or  officers  to  take 
^large  of  the  jury  was  in  force  sa  is  pre- 
scrilwd  by  the  statute  of  the  state  of  Illi- 
nois. 

1  Chitty,  Crim.  Law,  ^632;  Dalt.  Q.  185; 
2  Hale,  P.  C.  296;  Deck.  Sees.  223. 

A  jury  sworn  and  charged  in  case  of  life 
or  member  cannot  be  discharged  by  the  court 
or  any  other,  but  they  ought  to  give  a  ver- 
dict 

Co.  litt  p.  227,  f  F. 

When  the  evidence  on  both  sides  is  closed, 
and,  indeed,  when  any  evidence  hath  been 
^ven,  the  jury  cannot  be  discharged,  unless 
m  esses  of  evident  necessity,  till  they  have 
given  in  their  verdict. 

2  Sharswood's  Bl.  Oom.  bk.  4,  p.  359. 
The  right  of  trial  by  jury,  guaranteed  by 

the  Ulinois  BiU  of  Riffhts  "as  heretofore 
mjoyed,"  is  the  right  of  trial  by  jury  as  it 
existed  in  England  under  the  oonmion  law. 

George  v.  People,  167  HI.  447,  47  N.  E. 
741. 

This  court  has  committed  itself  to  the 
ssroe  general  doctrine. 

Den  em  dem.  Murray  v.  Hohoken  Land  d 
Improv.  Co.  18  How.  272,  15  L.  ed.  372; 
fhompson  V.  Utah,  170  U.  S.  343,  42  L.  ed. 
1061,  18  Sup.  Gt.  Rep.  620. 

lie  court  has  no  power  to  discharge  a 
jury  because  they  cannot  sgree  upon  a  ver- 
dict, unless  there  be  some  physical  or  legal 
necesaity  for  such  discharge. 

Mahala  v.  State,  10  Yerg.  532,  31  Am. 
Dec.  591;  McCauley  v.  State,  26  Ala.  135; 
Em  parte  Vincent,  43  Ala.  402;  WiUiams  v. 
187  U.  8.         U.  S.,  Book  47. 


Com.  2  Gratt.  570,  44  Am.  Bee.  40S;  State 
V.  Ephraim,  19  N.  C.  (2  Dev.  k,  B.  L.)  162; 
State  V.  Alman,  64  N.  C.  364;  Whitten  v. 
State,  61  Misa  717 ;  Helm  v.  State,  66  Misa. 
537,  6  So.  322;  Crookham  v.  State,  5  W.  Va. 
610;  ConkUn  v.  State,  25  Neb.  784,  41  N.  W. 
788;  State  v.  Shuohardt,  18  Neb.  464,  .25 
N.  W.  722;  Com.  v.  Fitzpatriok,  121  Pa. 
109,  1  L.  R.  A.  451,  16  Atl.  466;  Hilands 
V.  Com.  Ill  Pa.  1,  56  Am.  Rep.  235,  2  Atl. 
70;  Com.  v.  Cook,  6  Serg.  &  R.  677,  9  Am. 
Dec.  465;  Com.  v.  Clue,  3  Rawle,  498; 
0*Brian  v.  Com.  9  Bush,  333;  Robinson  v. 
Com.  88  Ky.  386,  11  S.  W.  210;  Ned  v. 
State,  7  Port.  (Ala.)  187;  Pou)eU  v.  State, 
17  Tex.  App.  345 ;  Rudder  v.  State,  29  Tex. 
App.  262,  15  S.  W.  717;  State  v.  Leunig, 
42  Ind.  541. 

Any  law  that  grants  judicial  power  to 
any  person,  persons,  or  body,  other  than  the 
parties  designated  in  the  Ck>nstitution,  is 
unconstitutional. 

People  ex  rel.  Kern  v.  Chase,  165  111.  527, 
30  L.  R.  A.  105,  46  N.  £.  454;  Hoagla^vd  v. 
Creed,  81  111.  500;  People  v.  Cummings,  88 
Mich.  249,  14  L.  R.  A.  285,  50  N.  W.  310. 

The  fixing  of  the  period  of  the  sentence 
and  commitment  of  the  prisoner  is  not  a 
ministerial,  but  a  judicial,  act. 

12  Am.  k  Eng.  I^nc  Law,  p.  69.  To  the 
same  effect  see  3  BI.  Com.  p.  395;  Blood 
V.  Bates,  31  Vt.  150;  Go.  litt  39a;  David- 
son V.  Smith,  1  Biss.  351,  Fed.  Cas.  So. 
3,608;  Zeigler  v.  Vanoe,  3  Iowa,  530;  21 
Am.  k  Eng.  Enc.  Law,  p.  1066;  Com.  v. 
Lockwood,  109  Mass.  323,  12  Am.  Rep.  69*9 ; 
Aroia  v.  State,  26  Tex.  App.  193,  9  S.  VV. 
685;  Com.  eco  rel.  Johnson  v.  EaUovoay,  42 
Pa.  446,  82  Am.  Dec.  626;  People  v.  Allen, 
19  Chicago  Legal  News,  176. 

Messrs.  H.  J.  HamHii  and  diaries  8. 
Deaeen  submitted  the  cause  for  defendants 
in  error.  Mr.  A.  C.  Barnes  was  with  them 
on  the  brief: 

The  discharge  of  a  jury  without  the  con- 
sent of  the  de^ndant,  because,  after  mature 
deliberation,  they  are  unable  to  agree  upon 
a  verdict,  is  not  an  acquittal,  and  does  not 
entitle  the  defendant  to  immunity  from  fur- 
ther prosecution.  Whether  they  can  agree 
is  a  question  for  the  sound  discretion  of  the 
court. 

United  States  v.  Perea,  9  Wheat.  679,  6 
L.  ed.  165;  Barrett  v.  State,  35  Ala.  406; 
Ece  parte  McLaughlin,  41  Cal.  212,  10  Am. 
Rep.  272;  State  v.  Woodruff,  2  Day,  604,  2 
Am.  Dec.  122;  State  v.  Updike,  4  Harr. 
(Del.)  681;  Lester  v.  State,  33  Ga.  329; 
Williford  v.  State,  23  Ga.  1 ;  Logg  v.  People, . 
8  111.  App.  106;  Dreyer  v.  People,  188  111. 
47,  58  L.  R.  A.  620,  58  N.  E.  620,  59  N.  E. 
424 ;  State  v.  Nelson,  26  Ind.  366 ;  State  v. 
Walker,  26  Ind.  346;  Shaffer  v.  State,  27 
Ind.  131 ;  State  v.  Wilson,  60  Ind.  487,  19 
Am.  Rep.  719;  Hoffman  v.  State,  20  Md. 
425;  Com.  v.  Purchase,  2  Pick.  621,  13  Am. 
Dec.  452;  Com.  v.  Botcden,  9  Mass.  494; 
People  V.  Sclioeneth,  44  Mich.  489,  7  N.  W. 
70;  People  v.  Harding,  53  Mich.  487,  19  N. 
W.  155;  Prtce  v.  State,  36  Miss.  533,  72  Am. 
Dec.  195;  Whitten  v.  State,  61  Miss.  723: 
6  81 
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People  ▼.  Green,  IS  Wend.  67;  People  v. 
Ooodwin,  18  Johns.  200,  9  Am.  Deo.  203; 
8tc4e  ▼.  Jefferson,  66  N.  C.  309 ;  Dohbina  ▼. 
State,  14  Ohio  St.  493;  State  ▼.  Nelson,  19 
R.  I.  467,  S3  L.  R.  A.  560,  34  Atl.  990;  State 
▼.  M'Kee,  1  Bail.  L.  661,  21  Am.  Dec.  499; 
Smith  V.  State,  22  Tex.  App.  197,  2  8.  W. 
642;  Moseley  v.  State,  33  Tex.  671;  Prof- 
fatt.  Jury  Trial,  SS  484,  486;  I  Bishop, 
Crim.  Law,  6th  ed.  S  1033;  I  Archbold, 
Grim.  Pr.  k  PL  p.  693;  2  Graham  &  W. 
New  Trials,  p.  118;  11  Am.  k  Eng.  Enc. 
Law,  p.  963,  Jeopardy, 

The  indeterminate  sentence  acts.  In  pro- 
Tiding  for  an  indefinite  period  of  imprison- 
ment  between  the  minimum  and  maximum 
term  prescribed  by  statute,  subject  to  pow- 
ers of  parole  and  discharge  by  the  pardon- 
ing power,  do  not  confer  judicial  power 
upon  the  pardon  boards  or  boards  of  control, 
and  infringe  no  constitutional  rights  of  the 
prisoner. 

George  ▼.  People,  167  111.  447,  47  N.  E. 
741;  People  em  rel,  Bradley  ▼.  Illinois  State 
Reformatory,  148  111.  413,  23  L.  R.  A.  139, 
36  N.  E.  76;  Conlon's  Case,  148  Mass.  168, 
19  N.  E.  164;  Com,  v.  Broum,  167  Mass. 
144,  46  N.  K  1 ;  Oliver  V.  Oliver,  169  Mass. 
692,  48  N.  E.  843;  Com,  v.  Crowley,  168 
Mass.  121,  46  N.  E.  416;  Murphy  v.  Com, 
172  Mass.  264,  43  L.  R.  A.  164,  62  N.  E. 
606 ;  Miller  ▼.  State,  149  Ind.  607,  40  L.  R. 
A.  109,  49  N.  E.  894;  State  ew  rel,  Atty, 
Gen.  V.  Peters,  43  Ohio  St.  629,  4  N.  E.  81. 

|75]  *Mr.  Justice  Harlan,  after  stating  the 
facts  as  above  reported,  delivered  the  opin- 
ion of  the  court: 

It  is  contended  that  the  judgment  of  the 
supreme  court  of  Illinois,  affirming  the 
judgment,  in  the  present  case,  of  the  crimi- 
nal court  of  Cook  county,  in  that  state,  de- 
nied to  the  plaintiff  in  error  certain  rights 
secured  to  him  by  the  Constitution  of  the 
United  States,  particularly  by  the  clause  of 
the  14th  Amendment  forbidding  a  state  to 
deprive  any  person  of  liberty  without  due 
process  of  law. 

The  defendant  insists  that  three  ques- 
tions, involving  rights  secured  l^  the  Con- 
stitution of  the  United  States,  are  presented 
by  the  assignments  of  error: 

1.  The  first  of  those  questions,  as  stated 
b^  his  counsel,  relat4^  to  the  alleged  "omis- 
sion to  swear  the  bailiffs  in  the  manner  pre- 
scribed by  the  common  law  and  the  statutes 
of  the  state  of  Illinois  before  the  jury  re- 
tired to  consider  of  their  verdict."  This 
point  will  be  first  examined. 

The  Criminal  Code  of  Illinois  provides: 
"When  the  jury  retire  to  consider  of  their 
verdict,  in  any  criminal  case,  a  constable  or 
other  officer  shall  be  sworn  or  affirmed  to 
attend  the  jury  to  some  private  and  conven- 
ient place,  and  to  the  best  of  his  ability 
keep  them  together  without  m^t  or  drink 
(water  excepted),  unless  by  leave  of  court, 
until  they  shall  have  agreed  upon  their  ver- 
dict, nor  suffer  others  to  speak  to  them,  and 
that  when  they  shall  have  agreed  upon  their 
verdict  he  will  return  them  into,  court: 
Provided,  In  cases  of  misdemeanor  only,  if 

as 


the  prosecutor  for  the  People  and  the  person 
on  trial,  by  himself  or  counsel,  shall  agree, 
which  agreement  shall  be  entered  upon  the 
minutes  of  the  court,  to  dispense  with  the 
attendance  of  an  officer  upon  the  jury,  or 
that  the  jury,  when  they  have  agreed  upon 
their  verdict,  mav  write  and  seal  the  same, 
and  after  delivenne  the  same  to  the  derk, 
may  separate,  it  snail  be  lawful  for  the 
court  to  carry  into  effect  any  such  a^^ree- 
ment,  and  receive  any  such  verdict  so  deliv* 
ered  to  the  clerk  as  the  ^lawful  verdict  of  [T0] 
such  jury."  Hurd's  (lU.)  Rev.  SUt  1901, 
I  436. 

Referring  to  this  section  the  supreme 
court,  in  the  present  case,  said  that  it  was 
reversible  error,  in  a  trial  for  a  felony,  to 
allow  the  jury  to  retire  for  the  purpose  of 
considering  their  verdict  without  being 
placed  in  charge  of  a  sworn  officer,  as  re- 

?uired  by  the  statute,— citing  Molntyre  v. 
*eople,  38  111.  614,  618;  Letois  v.  People,  44 
111.  462,  464;  Sanders  v.  People,  124  111. 
218,  16  N.  E.  81;  and  Farley  v.  People,  13B 
111.  97,  27  N.  E.  927.  In  Lewis  v.  People, 
just  cited,  the  court  observed  that  the  pro- 
visions of  the  above  section  "show  the  great, 
care  and  solicitude  of  the  general  assembly 
to  secure  to  every  person  a  fair  and  impar- 
tial trial;  and  it  is  eminently  proper,  as  in 
many  cases  the  accused  is  imprisoned  and 
it  is  not  in  his  power  to  protect  his  rights 
from  being  preiudiced  by  undue  influences. 
It  should  ever  be  the  care  of  courts  of  jus- 
tice to  guard  human  life  and  liberty  against 
being  sacrificed  by  public  prejudice  or  ex- 
citement. The  jury  should  be  entirely  free 
from  all  outside  influences  from  the  time 
they  are  impaneled  until  they  return  their 
verdict  and  it  is  accepted  and  they  dis- 
charged, and  the  legislature  have  deter- 
min^  that  the  provisions  of  this  statute  are 
necessary  to  accomplish  the  object.  It  is  a 
provision  easily  complied  with,  and  one 
member  of  the  court,  at  least,  has  never,  in 
practice,  seen  it  dispensed  with,  except  in 
cases  of  misdemeanor.  The  provisions  of 
the  statute  are  clear,  explicit,  and  peremp- 
tory. We  know  of  no  power,  short  of  its  re- 
peal, to  dispense  with  this  requirement." 

But  the  court  further  said:  "The  point 
of  controversy  in  the  present  case  is  not, 
however,  whether  it  is  reversible  error  to 
fail  to  comply  with  the  statute,  but  whether 
the  question  is  properly  raised  upon  this 
record.  No  objection  or  exception  was 
taken  by  the  defendant,  at  the  time  of  the 
retirement  of  the  jury,  that  the  officers  in 
charge  of  it  were  not  sworn,  but  the  ques- 
tion was  raised  by  him  for  the  first  time 
on  his  motion  for  new  trial,  one  of  the 
j^ounds  of  that  motion  being  *that  when  the 
jury  retired  to  consider  of  their  verdict  in 
said  case,  no  constable  or  other  officer  was 
sworn  or  affirmed  to  attend  the  jury,  in 
manner  and  form  as  provided  by  the  stat- 
ute of  the  state  of  Illinois.'  .  .  .  Afli- 
davits  made  by  the  bailiffs  themselves,  *and[ 77] 
by  an  assistant  of  the  prosecuting  attorney, 
who  participated  in  the  trial,  tend  to  prove 
that  the  oath  administered  was  in  the  stat- 
utory form,  but  these  affidavits  also  show 
that  the  only  oath  administered  to  the^  was 
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en  the  21st  day  of  Februaxy,  immediately 
after  the  impaneling  and  swearing  of  the 
jury.  It  is  shown  by  the  bill  of  exceptions 
that  the  trial  was  not  concluded  and  the 
jmy  finally  sent  out,  until  February  28th, 
10  that,  cTen  by  the  proof  made  on  behalf 
oi  the  people,  tbe  only  oath  taken  by  the 
bailiffs  was  some  six  days  prior  to  their  re- 
turement'with  the  jury,  and  prior  to  the  in- 
troduction of  evidence,  and  the  subsequent 
steps  of  the  trial.  This  cannot  be  held  to 
be  a  compliance  with  the  requirement  of  the 
statute  tnat  *when  the  jury  shall  retire  to 
consider  of  their  verdict'  etc.;  'a  constable 
or  other  oflScer  shall  be  sworn,'  etc  To 
swear  the  bailiffs  immediately  upon  the 
jury  being  sworn,  and  prior  to  the  introduc- 
tion of  the  evidence,  tbe  arguments  of  coun- 
sel, and  instructions  of  the  court, — six  or 
seven  days  prior  to  the  retirement  of  the 
jury  to  consider  of  their  verdict, — would  be 
little  less  than  farcical.''  [188  111.  40,  58 
N.  E.  620,  59  N.  E.  424.] 

It  was,  however,  held  that,  under  the 
principles  established  by  former  decisions  in 
Illinois,  the  reouirement  of  the  statute  could 
be  waived  by  tbe  accused,  and  that  his  fail- 
ure to  object  at  the  time,  that  tbe  officer 
having  charge  of  the  jury  was  not  sworn 
when  the  jury  retired,  was  equivalent  to  a 
waiver  of  compliance  witb  its  provisions. 
And  it  was  adjudged  ''that  the  question 
whether  or  not,  upon  tbe  retirement  of  the 
|uiy  to  consider  of  its  verdict,  it  was  placed 
in  charge  of  a  constable,  or  other  officer, 
iwom  to  attend  it,  as  prescribed  by  stat- 
ute, is  not  properly  raised  by  the  record  [of 
this  case],  and  therefore  [is]  not  available 
as  error  in  this  court." 

It  thus  appears  that  while  the  state  court 
expressly  recognized  the  rights  of  the  ac- 
cused under  the  statute,  it  adjudged  that  he 
had  not  properly  .raised  on  the  record  the 
<(Destioii,  raised  for  the  first  time  on  mo- 
tion for  a  new  trial,  as  to  noncompliance 
with  its  provisions.  But,  manifestly,  tibis 
decision  presents  no  question  of  a  Federal 
uture.*  A  ruling  to  the  effect  that  the  ac- 
cused shall  be  deemed  to  have  waived  com- 
pliance witb  the  statute  if  the  record  does 
l78]fiot  show  that  he  ^objected  at  the  time  to 
the  action  of  tbe  court  was  an  adjudication 
nnply  of  a  question  of  criminal  practice 
and  local  law,  was  not  in  derogation  of  the 
substantial  right  recognized  by  the  statute, 
and  did  not  impair  the  constitutions L  guar- 
an^  that  no  state  shall  deprive  any  person 
of  liberty  without  due  process  of  law.  We 
cannot  perceive  that  such  a  decision  by  the 
highest  court  of  the  state  brings  the  case 
upon  this  point  within  the  14th  Amend- 
ment, even  if  it  should  be  assumed  that  the 
due  nrocess  of  law  prescribed  by  that 
imendment  required  that  a  jury  in  a  felony 
case  should  be  placed  in  charge  of  an  officer 
especially  sworn  at  the  time  to  attend  and 
keep  them  together  until  they  returned  their 
▼erdict  or  were  discharged. 

We  adjudge  that  in  holding  that  the  rec- 
ord did  not  sufficiently  present  for  consid- 
eration the  question  now  raised,  the  state 
oourt,  even  if  it  erred  in  its  decision,  did 
not  infringe  any  right  secured  to  the  def end- 
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ant    by    the   Constitution   of    the   United 
States. 

2.  Another  questidn  which  counsel  for  the 
defendant  contends  is  raised  by  the  assign- 
ments of  error  relates  to  the  final  judgment 
of  the  criminal  court  of  Cook  county.  It 
was  adjudged  by  the  trial  court  that  the 
defendant  be  taken  to  the  penitentiary  of 
the  state,  at  Joliet,  and  delivered  to  its 
warden  or  keeper^  who  was  re<juired  and 
commanded  to  "confine  him  in  said  peniten- 
tiary, in  safe  and  secure  custody,  from  and 
after  the  delivery  thereof,  until  discharged 
by  the  state  hoard  of  pardons  as  authorized 
and  directed  h^  law,  provided  such  term  of 
imprisonment  tn  said  penitentiary  shall  not 
exceed  the  maximum  term  for  the  crime  for 
which  the  said  defendant  was  convicted  and 
sentenced" 

The  judgment  was  in  conformity  with  a 
statute  of  Illinois,  approved  April  21st, 
1899,  entitled  "An  Act  to  Revise  the  Law  in 
Relation  to  the  Sentence  and  Commitment 
of  Persons  Convicted  of  Crime,  and  Provid- 
ing for  a  System  of  Parole,"  etc.  The  stat- 
ute is  sometimes  referred  to  as  the  indeter- 
minate sentence  act  of  Illinois,  and  as  its 
validity  under  the  Constitution  of  the 
United  States  is  assailed,  its  provisions 
must  be  examined. 

That  statute  provides  that  every  male 
person  over  twenty  years  of  age,  and  every 
finale  person  over  eighteen  years  of  *age,[79] 
convicted  of  a  felony,  or  other  crime  pun- 
ishable by  imprisonment  in  the  penitenti- 
ary, except  treason,  murder,  rape,  and  kid- 
napping, shall  be  sentenced  to  the  peniten- 
tiary, the  court  imposing  the  sentence  to  fix 
its  limit  or  duration,  the  term  of  such  im- 
prisonment not  to  be  less  than  one  year,  nor 
exceeding  the  maximum  term  provided  by 
law  for  the  crime  of  which  the  prisoner  was 
convicted,  making  allowance  for  good  time, 
as  provided  by  law.     |  1. 

It  was  made  the  duty  of  each  board  of 
penitentiary  commissioners  to  adopt  such 
rules  concerning  prisoners  committed  to 
their  custody  as  would  prevent  them  from 
returning  to  criminal  courses,  best  secure 
their  self-support,  and  accomplish  their 
reformation.  To  that  end  it  provided  that, 
whenever  any  prisoner  was  received  into  the 
penitentiary  the  warden  should  cause  to  be 
entered  in  a  register  the  date  of  his  admis- 
sion, the  name,  nativity,  nationality,  witii 
such  other  facts  as  could  be  ascertained,  of 
parentage,  education,  occupation,  and  early 
social  influences,  as  seemed  to  indicate  the 
constitutional  and  acquired  defects  and 
tendencies  of  the  prisoner,  and,  based  upon 
these,  an  estimate  of  his  then  present  condi- 
tion, and  the  best  probable  plan  of  treat- 
ment. And  the  physician  of  the  peniten- 
tiary was  required  to  carefully  examine 
each  prisoner  when  received,  and  enter  in  a 
register  the  name,  nationality  or  race,  the 
weight,  stature,  and  family  history  of  each 
prisoner;  also  a  statement  of  the  condition 
of  the  heart,  lungs,  and  other  leading  or- 
gans, the  rate  of  the  pulse  and  respiration, 
and  the  measur^nent  of  the  chest  and  abdo- 
men, and  any  existing  disease  or  deformity, 
or  other  disability,  acquired  or  inherited. 
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Upon  the  warden's  register  was  to  be  en- 
tered from  time  to  time,  minutes  of  ob- 
served improvement  or  deterioration  of 
character,  and  notes  as  to  the  method  and 
treatment  employed;  also  all  alterations  af- 
fecting the  standing  or  situation  of  the 
prisoner,  and  any  subsequent  facts  or  per- 
gonal history,  brought  officially  to  his 
knowledge,  bearing  upon  the  question  of  the 
parole  or  final  release  of  the  prisoner;  and 
at  was  the  duty  of  the  warden,  or,  in  his  ab- 
sence, the  deputy  warden,  of  each  peniten- 
tiary to  attend  each  meeting  of  the  board 
of  pardons  held  at  the  penitentiary  of  which 
he  was  warden,  for  the  purpose  of  examin- 
[80]ing  prisoners  as  to  *their  fitness  for  parole. 
He  siiali  advise  with  that  board  concerning 
each  case,  and  furnish  it  with  his  opinion, 
in  writing,  as  to  the  fitness  of  each  prisoner 
for  parole,  whose  case  the  board  considered. 
And  it  was  made  the  duty  of  every  public 
officer  to  whom  inquiry  was  addressed  by 
the  clerk  of  the  board  of  pardons  concerning 
any  prisoner,  to  give  the  ooard  all  informa- 
tion possessed  or  accessible  to  him,  which 
might  throw  light  upon  the  question  of  the 
fitness  of  the  prisoner  to  receive  the  benefits 
of  parole.     §  2. 

It  was  made  the  duty  of  the  judge  before 
"Whom  any  prisoner  was  convicted,  and  also 
the  state's  attorney  of  the  county  in  which 
lie  was  convicted,  to  furnish  the  board  of 
penitentiary  commissioners  an  official  state- 
ment of  the  facts  and  circumstances  consti- 
tuting the  crime  whereof  the  prisoner  was 
•convicted,  tosether  with  all  otner  informa- 
tion accessible  to  them  in  regard  to  the  ca- 
reer of  the  prisoner  prior  to  the  time  of  the 
•committal  of  the  crime  of  which  he  was  con- 
victed, relative  to  his  habits,  associates,  dis- 
position, and  reputation,  and  any  other 
tacts  and  circumstances  tending  to  throw 
any  light  upon  the  question  as  to  whether 
nuch  prisoner  was  capable  of  again  becom- 
ing a  law-abiding  citizen.     |  3. 

Other  sections  of  the  statute  are  as  fol- 
lows: 

"4.  The  said  board  of  pardons  shall  have 
power  to  establish  rules  and  regulations  un- 
^er  which  prisoners  in  the  penitentiary  may 
be  allowed  to  go  upon  parole  outside  of  the 
penitentiary  building  and  inclosure:  PrO' 
-vided,  That  no  prisoner  shall  be  released 
from  either  penitentiary  on  parole  until  the 
-state  board  of  pardons  or  the  warden  of  said 
penitentiary  shall  have  made  arrangements, 
or  shall  have  satisfactory  evidence  that  ar- 
rangements have  been  made,  for  his  honora- 
ble and  useful  employment  while  upon  pa- 
role, in  some  suitable  occupation,  and  also 
for  a  proper  and  suitable  home,  free  from 
criminal  influences,  and  without  expense  to 
the  state:  And  provided  further,  That  all 
prisoners  so  released  upon  parole  shall,  at 
mil  times  until  the  receipt  of  their  final  dis- 
charge, be  considered  in  the  legal  custody  of 
the  warden  of  the  penitentiary  from  which 
they  were  paroled,  and  shall,  during  the 
said  time,  be  considered  as  remaining  under 
conviction  for  the  crime  of  which  they  were 
(81]*convicted  and  sentenced,  and  subject  at  any 
time  to  be  taken  bade  within  the  inclosure 
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of  said  penitentiary;  and  full  power  to  en- 
force such  rules  and  regulations,  and  to  re- 
take and  reimprison  any  inmate  so  upon  pa- 
role, is  hereby  conferred  upon  the  warden  of 
said  penitentiary,  whose  order  or  writ,  cer- 
tified bv  the  clerk  of  said  penitentiary,  with 
the  seal  of  the  institution  attached,  and  di- 
rected to  all  sheriffs,  coroners,  constables, 
police  officers,  or  to  any  particular  person 
named  in  said  order  or  writ,  shall  be  suffi- 
cient warrant  for  the  officer  or  other  person 
named  therein,  to  authorize  said  officer  or 
person  to  arrest  and  deliver  to  the  warden 
of  said  penitentiary  the  body  of  tiie  condi- 
tionally released  or  paroled  prisoner  named 
in  said  writ,  and  it  is  hereby  made  the  duty 
of  all  sheriffs,  coroners,  constables,  police  of- 
ficers, or  other  persons  named  tJierein,  to 
execute  said  order  or  writ  the  same  as  any 
other  criminal  process.  In  case  any  pris- 
oner so  conditionally  released  or  paroled 
shall  fiee  beyond  the  limit  of  the  state,  he 
may  be  returned,  pursuant  to  the  provisions 
of  the  law  of  this  state  relating  to  fugitives 
from  justice.  It  shall  be  the  duty  of  the 
warden,  immediately  upon  the  return  of  any 
conditionally  released  or  paroled  prisoner, 
to  make  report  of  the  same  to  the  state 
board  of  pardons,  giving  the  reasons  for  the 
return  of  said  paroled  prisoner:  .  Provided 
further,  That  the  state  board  of  pardons 
may,  in  its  discretion,  permit  any  prisoner 
to  temporarily  and  conditionally  depart 
from  such  penitentiary  on  parole  and  go  to 
some  county  in  the  state  named,  apd  there 
remain  within  the  limits  of  the  county,  and 
not  to  depart  from  the  same  without  writ- 
ten authority  from  said  board,  for  such 
length  of  time  as  the  board  may  determine; 
and  upon  the  further  condition  that  such 
prisoner  shall,  during  the  time  of  his  pa- 
role, be  and  continuously  remain  a  law- 
abiding  citizen  of  industrious  and  temperate 
habits,  and  report  to  the  sheriff  of  the 
county  on  the  first  day  of  each  month,  ffiv- 
ing  a  particular  account  of  his  conduct  dur^ 
ing  the  month;  and  it  shall  be  the  duty  of 
such  sheriff  to  investigate  such  report  and 
ascertain  what  has  been  the  habits  and  con- 
duct of  such  prisoner  during  the  time  cov- 
ered by  such  report,  and  to  transmit  such 
report,  upon  blanks  furnished  him  by  the 
warden  of  the  penitentiary,  to  said  warden, 
within  five  days  after  the  receipt  of  *8uch[82] 
prisoner's  report,  adding  to  such  report  th« 
sheriff's  statement  as  to  the  truth  of  the  re- 
port so  made  to  him  by  the  prisoner.  It 
dhall  also  be  the  duty  of  such  sheriff  to  keep 
secret  the  fact  that  such  prisoner  is  a  pa- 
roled prisoner,  and  in  no  case  divulge  such 
fact  to  any  person  or  persons,  so  lon^  as 
said  prisoner  obeys  the  terms  and  conditions 
of  his  parole. 

"5.  Upon  the  granting  of  a  parole  to  any 
prisoner  the  warden  shall  provide  him  with 
suitable  clothing,  $10  in  money,  which  may 
be  paid  him  in  instalments  at  the  discretion 
of  the  warden,  and  shall  procure  transpor- 
tation for  him  to  the  place  of  his  employ- 
ment, or  to  the  county  seat  of  the  county 
to  which  he  is  paroled. 

"6.  It  shall  be  the  duty  of  the  warden  to 
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keep  in  communication,  as  far  as  possible, 
vtth  all  prisoners  who  are  on  parole  from 
the  pniitontiary  of  which  he  is  the  warden, 
ak)  with  their  employers ;  and  when,  in  his 
opinion,  any  prisoner,  who  has  served  not 
leu  than  six  months  of  bis  parole  accept- 
ablr,  has  given  such  evidence  as  is  deemed 
rehable  and  trustworthy  that  he  will  re- 
Bain  at  liberty  without  violating  the  law, 
and  that  his  final  release  is  not  incompati- 
ble with  the  welfare  of  society,  the  warden 
ikaU  make  certificate  to  that  efi'ect  to  the 
•tate  board  of  pardons;  and  whenever  it 
skall  be  made  to  appear  to  the  state  board 
of  pardons  from  the  warden's  report,  or 
from  other  sources,  that  any  prisoner  has 
taitlifnlly  served  the  term  of  his  parole,  and 
the  board  shall  be  of  the  opinion  that  such 
prisoner  can  safely  be  trusted  to  be  at  lib- 
eftr,  and  that  his  final  release  will  not  be 
inecmpatible  with  the  welfare  of  society, 
tie  ttate  hoard  of  pardons  shall  have  the 
fOKer  to  oauee  to  he  entered  of  record  in 
%U  office  an  order  discharging  such  prisoner 
fm-,  or  on  account  of,  his  conviction,  which 
mid  order,  u)hen  approved  by  the  governor, 
akaU  operate  as  a  complete  discharge  of 
nch  prisoner,  in  the  nature  of  a  release  or 
Mimntation  of  his  sentence,  to  take  effect 
mm^yately  upon  the  delivery  of  a  certified 
eopy  thereof  to  the  prisoner;  and  the  clerk 
€f  t\e  court  in  which  the  prisoner  was  con- 
tieted  9hall,  upon  presentation  of  such  ocT' 
i^Ptd  cepy,  enP&r  the  judgment  of  such  con- 
tietUm  satisfied  and  released,  pursuant  to 
mi  order.  It  is  hereby  made  the  duty  of 
tSt]the  clerk  oi  the  board  of  pardons  to  *send 
vritten  notice  of  the  fact  to  the  warden  of 
tke  penitentiary  of  the  proper  district, 
vhenerer  any  prisoner  on  parole  is  finally 
i«)«tsed  by  said  board."  111.  Laws  1899, 
^li2. 

la  this  connection  we  are  referred  to  ar- 
tiele  3  of  the  Constitution  of  Illinois,  divid- 
iag  the  powers  of  government  into  three 
^i»tinct  departments, — legislative,  executive, 
judicial, — and  providing  that  "no  person  or 
coUeetion  of  persons  being  one  of  these  de- 

Crtmoits  shall  exercise  any  power  properly 
^longing  to  either  of  the  otners,  except  as 
■^ranaftcr  expressly  directed  or  permit- 
^;''  to  I  1  of  article  6  of  the  same  Con- 
ititntion,  providing  that  "the  judicial  pow- 
^*  except  as  in  this  article  is  otherwise 
Pi^t'vided,  shall  be  vested  in  one  supreme 
•owt,  drcoit  courts,  county  courts,  justices 
of^  peace,  police  magistrates,  and  in  such 
ttwrta  as  may  be  created  by  law  in  and  for 
^^  tnd  incorporated  towns;"  and  to  |  13 
^  article  5,  providing  that  the  pardoning 
P^tr  shall  be  in  the  governor  of  ^e  state. 
If  we  do  not  misapprehend  the  position 
«  counsel,  it  is  that  the  indeterminate  sen- 
tac«  act  of  1899  is  inconsistent  with  the 
tVire  provisiiMis  oi  the  state  Constitution, 
^  that  it  confers  judicial  powers  upon  a 
ttl]eetion  of  persons  who  do  not  belong  to 
^  judidal  department,  and,  in  effect,  in- 
^^  them  with  the  pardoning  power,  com- 
mitted by  the  Constitution  to  the  governor 
•ftheatate. 

,  We  wiH  not  stop  to  consider  whetiier  the 
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statute  is  in  conflict  with  the  provisions  of 
the  state  Constitution  to  which  reference  is- 
here  made.  We  may,  however,  in  passing, 
observe  that  a  similar  statute,  previously 
enacted,  was  upheld  by  the  supreme  court  of 
Illinois.  Oeorge  v.  People,  167  111.  447,  47 
N.  £.  741.  It  is  only  necessary  now  to  say^ 
that,  even  if  the  statute  in  question  were 
obnoxious  to  the  objection  now  urged  by 
plaintiff  in  error,  it  would  not  follow  that 
this  court  would  review  a  jud^ent  of  the 
highest  court  of  the  state,  which  expressly 
or  by  necessary  implication  sustained  it  as 
constitutional.  A  local  statute  investing  ft 
collection  of  persons  not  of  the  judicial  de- 
partment, witn  powers  that  are  judicial,  and 
authorizing  them  to  exercise  the  pardoning 
power  which  alone  belongs  to  the  governor 
of  the  state,  presents  no  question  under  the 
Constitution  of  the  *United  States.  The[84] 
right  to  the  due  process  of  law  prescribed 
by  the  14th  Amendment  would  not  be  in- 
fringed by  a  local  statute  of  that  character. 
Whether  the  legislative,  executive,  and  ju- 
dicial powers  of  a  state  shall  be  kept  alto- 
gether distinct  and  separate,  or  whether 
persons  or  collections  of  persons  belonginjp 
to  one  departnxent  may,  in  respect  to  some 
matters,  exert  powers  which,  strictly  speak- 
ing, pertain  to  another  department  of  gov- 
ernment, is  for  the  determination  of  the 
state.  And  its  determination  one  way  or 
the  other  cannot  be  an  element  in  the  in- 
quiry, whether  the  due  process  of  law  pre- 
scribed by  the  14th  Amendment  has  oeen 
respected  by  the  state  or  its  representatives 
when  dealing  with  matters  involving  life 
cr  liberty.  ^'Whsn  we  speak,"  said  Story,, 
"of  a  separation  of  the  three  great  depart- 
ments of  government,  and  maintain  that 
that  separation  is  indispensable  to  public 
liberty,  we  are  to  understand  this  maxira 
in  a  limited  sense.  It  is  not  meant  to  af- 
firm that  they  must  be  kept  wholly  and 
entirely  distinct,  and  have  no  common  link 
of  connection  or  dependence,  the  one  upon 
the  other,  in  the  slightest  degree.  The  true 
meaning  is,  that  the  whole  power  of  one 
of  these  departments  should  not  be  ex- 
ercised by  the  same  hands  which  possess  the 
whole  power  of  either  of  the  other  depart- 
ments; and  that  such  exercise  of  tiie  whole 
would  subvert  the  principles  of  a  free  Con- 
stitution." Story,  Const  5th  ed.  393. 
A^in:  "Indeed,  t^ere  is  not  a  single  con- 
stitution of  any  state  in  the  Union,  which 
does  not  practically  embrace  some  acknowl- 
edgment of  the  maxim,  and  at  the  same 
time  some  admixture  of  powers  constituting^ 
an  exception  to  it."    Id.  395. 

The  objection  that  the  act  of  1899  con- 
fers upon  executive  or  ministerial  officers 
powers  of  a  judicial  nature  does  not,  in  our 
judgment,  present  any  question  under  the 
due  process  clause  of  the  14th  Amendment. 

3.  The  remaining  contention  of  the  de- 
fendant is  that,  under  the  circumstances  dis- 
closed by  the  record,  the  second  trial  of  the 
case  placed  him  twice  in*  jeopardy,  and  there- 
fore the  judgment  should  be  reversed. 

Under  date  of  September  1st,  1899,  the 
following  order  was  made  of  record  in  the 
case:    "This  day  come  the  said  People,  by 
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[85]  ^Charles  S.  Deneen, State's  Ationi^,and  the 
said  defendant,  a^  well  in  his  own  proper 
person  as  by  his  counsel,  also  comes;  and 
also  come  the  jurors  of  the  jury,  aforesaid; 
and  the  aforesaid  jury,  hearing  the  argu 
ments  of  counsel  and  instructions  of  the 
court,  retire  in  charge  of  sworn  officers  to 
consider  of  their  verdict."  And  under  date  of 
September  2d,  this  order  appears:  "This  day 
come  the  said  People,  by  Charles  S.  Deneen, 
State's  Attorney,  and  the  defendant,  as  well 
in  his  own  proper  person  as  by  his  counsel, 
also  comes.  And  also  come  the  jurors  of 
the  jury  aforesaid,  beins^  now  returned  into 
court,  and,  being  unable  to  agree  upon  a 
verdict,  are  thereupon,  by  order  of  this 
court,  discharged  from  further  consideration 
4if  this  cause" 

It  seems  to  be  undisputed  that  the  case 
"was  submitted  to  the  jury  at  4  o'clock  in 
Ihe  afternoon,  and  that  the  jury,  having 
retired  to  consider  of  their  verdict,  were 
kept  together  until  9  o'clock  and  thirty 
minutes  in  the  morning  of  the  succeeding 
day,  when  they  were  finally  discharged  from 
any  further  consideration  of  the  case. 

The  contention  is  that,  notwithstanding 
the  recital  in  the  record  that  the  jury  were 
discharged  by  the  court  because  they  were 
unable  to  agree  upon  a  verdict,  such  dis* 
•charge  was  without  moral  or  physical  neces- 
sity, and  operated  as  an  acquittal  of  the  de- 
fendant. 

Upon  the  face  of  the  question  under  ex- 
iimi  nation  the  inquiry  might  arise  whether 
the  due  process  of  law  required  by  the  14th 
Amendment  protects  one  accusea  of  crime 
from  being  put  twice  in  jeopardy  of  life  or 
limb.  In  other  words,  is  the  right  not  to  be 
put  twice  in  jeopardy  of  life  or  limb  for- 
bidden by  the  14th  Amendment;  or,  so  far 
as  the  Constitution  of  the  United  States  is 
concerned,  is  it  forbidden  only  by  the  5th 
Amendment,  which,  prior  to  the  adoption 
of  the  14th  Amendment,  had  been  held  as 
restricting  only  the  powers  of  the  national 
government  and  its  agencies? 

We  pass  this  important  question  without 
any  consideration  of  it  upon  its  merits,  and 
content  ourselves  with  referring  to  the  de- 
cision of  this  court  in  United  States  v. 
Perez,  9  Wheat.  579,  6  L.  ed.  166.  That  was 
-  a  capital  case,  in  which,  without  the  con- 
sent of  the  prisoner  or  of  the  attorney  of  the 
f 86] United  States,  the  jury,  *being  unaJble  to 
agree,  were  discharged  by  the  court  from 
giving  any  verdict.  This  court,  speaking  by 
Mr.  Justice  Story,  toid:  "We  are  of  opin- 
ion that  the  facts  constitute  no  legal  bar  to 
a  future  trial.  The  prisoner  has  not  been 
convicted  or  acquitted,  and  may  again  be 
put  upon  his  defense.  We  think  that  in  all 
cases  of  this  nature  the  law  has  invested 
courts  of  justice  with  the  authority  to  dis- 
charge a  jury  from  giving  any  verdict, 
whenever,  in  their  opinion,  taking  all  the 
circumstances  into  consideration,  there  ia  a 
snanifest  necessity  for  the  act,  or  the  ends  of 
public  justice  would  otherwise  be  defeated. 
They  are  to  exercise  a  sound  discretion  on 
the  subject ;  and  it  is  impossible  to  define  all 
the  circumstances  which  would  render  it 
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proper  to  interfere.  To  be  sure,  the  power 
ought  to  be  used  with  the  greatest  caution, 
under  ursent  circumstances,  and  for  very 
plain  and  obvious  causes;  and,  in  capital 
cases  especially,  courts  should  be  extremely 
careful  how  they  interfere  with  any  of  the 
chances  of  life  in  favor  of   the  prisoner. 
But,  after  all,  they  have  the  right  to  order 
the  discharge;  and  the  security  which  the 
public  have  for  the  faithful,  sound,  and  con- 
scientious exercise  of  this  discretion  rests 
in  this,  as  in  other  cases,  upon  the  responai- 
bility  of  the  judges,  under  their  oatns  of 
office.    We  are  aware  that  there  is  some  di- 
versitv  of  opinion  and  practice  on  this  sub- 
ject  in   the   American    courts;    but,   after 
weighing  the  question  with  due  deliberation, 
wc  are  of  opinion  that  such  a  discharge  con- 
stitutes no  bar  to  further  proceedings,  and 
?ives  no  right  of  exemption  to  the  prisoner 
rom  being  again  put  upon  trial."     If  the 
due  process  of  law  required  by  the   14th 
Amendment  embraces  the  guaranty  that  no 
person  shall  be  put  twice  in  jeopardy  of  life 
or  limb, — upon  which  question  we  need  not 
now  express  an  opinion, — ^what  was  said  in 
United  States  v.  Perez  is  applicable  to  this 
case  upon  the  present  writ  of  error,  and  is 
adverse  to  the  contention  of  the  accused  that 
he  was  put  twice  in  jeopardy. 

The  principles  settled  In  united  States  t. 
Perez,  we  may  remark,  were  reaffirmed  in 
Ew  parte  Lange,  18  Wall.  175,  21  L.  ed. 
878;  Simmons  v.  United  States,  142  U.  8. 

148,  35  L.  ed.  968,  12  Sup.  a.  Rep.  171; 
Logan  v.  United  States,  144  U.  S.  263,  36 
L.  ed.  429,  12  Sup.  Ct.  Rep.  617;  Thompson 
V.  United  States,  155  U.  S.  274,  39  L.  ed. 

149,  15  Sup.  Ct  Rep.  73. 

*The  conclusion  is  that  the  judgment  o/[87] 
the  Supreme  Court  of  Illinois  did  not  deny  to 
the  plaintiff  in  error  any  right  secured  by 
the  Constitution  of  the  united  States,  and 
is  therefore  affirmed. 


STATE  OP  IOWA,  Plff.  in  Err^ 

V. 

EDWIN  O.  ROOD  et  dL 

(See  8.  C.  Reporter's  ed.  87-94.) 

Error  to  state  court  —  Federal  quettion. 

1.  A  decision  of  a  state  court  adverse  to  t|ie 
claim  of  title  to  land  set  op  by  a  state  ij 
virtue  of  Its  right  of  sovereignty  over 
the  beds  of  lakes  meandered  by  the 
United  States  government  presents  •  no 
Federal  qaestlon  which  wtll  sustain  a 
writ  of  error  from  the  Supreme  Court 
of  the  United  States,  as  such  sovereignty 
rests  upon  no  Federal  statute  or  provision 
of  the  Federal  Constitution,  but  upon  gen- 
eral principles  of  the  common  law,  which 
long  antedated  the  Constitution. 

2.  The  action  of  surveyors  for  the  Federal 


NOTB. — On  writs  of  error  from  United  States    • 
Supreme  Court   to  state  courts — see  notes  to 
Hamblln  v.  Western  Land  Co.  37  L.  ed.  U.  8. 
267;  Klpley  v.  Illinois  ew  reU  Akin,  42  L.  ed. 
U.  S.  998 ;  and  Be  Buchanan,  89  L.-  ed.  U.  8. 
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goremmeot;  in  Mgrefating  and  setting  apart 
a  lake  by  meander  lines  from  the  pnblle  land, 
and  the  approTal  of  snch  sarrey  by  the  Com* 
mlBBloner  of  the  General  Land  Office,  Is  not 
such  an  adjudication  by  the  Federal  goyem- 
ment,  by  Its  authorised  officers  and  agents, 
that  such  lake  Is  the  property  of  the  state, 
and  not  a  part  of  the  public  domain,  that 
a  denial  by  a  state  court  of  the  state's  claim 
of  title  to  the  bed  of  such  lake  can  be  re- 
Tlewed  In  the  Supreme  Court  of  the  United 
States. 

[No.  9.] 

Argued  October  U,  16,  190t.    Decided  No- 
vember 17,  1902. 

IN  ERROR  to  the  Supreme  Ck>urt  of  the 
State  ol  Iowa  to  review  a  judgment  af- 
firming a  judgment  of  the  District  Court  of 
Humboldt  County  which  dismissed  a  peti- 
tion of  intervention  on  behalf  of  the  state 
of  Iowa  setting  up  title  to  the  bed  of  a  lake 
meandered  by  the  Federal  government. 

On  motion  to  dismiss.    Dismissed. 

See  same  ease  below,  109  Iowa,  5,  79  N. 
W.  449. 

Statement  by  Mr.  Justice  Browns 
(8S1  *ThiB  waa  a  controversy  over  about  800 
acres  of  land  lying  in  the  bed  of  what  is 
known  as  Owl  lake,  in  Humboldt  county, 
Iowa.  The  original  plaintiffs,  the  appel- 
lees in  this  case,  claimed  und^r  the  act  of 
Congress  of  September  28,  1850,  commonly 
known  as  the  swamp  land  gr^^^*  Defend- 
ants' position  was  that  the  lands  were  un- 
surveyed  lands  belonging  to  the  national 
government,  subject  to  entry  under  the 
homestead  and  pre-emption  laws,  under 
which  they  had  made  entry.  The  state  of 
Iowa  intervened  and  claimed  to  own  the 
land  in  virtue  of  its  right  of  sovereignty 
over  the  beds  of  all  lakes  meandered  by  the 
general  government. 

The  suit  was  originally  instituted  by  a 
petition  in  equity  filed  in  the  district  court 
of  Humboldt  county  by  Edwin  0.  Rood  and 
others  against  George  A.  Wallace  and  oth- 
ers, founded    upon    allegations:    (I)    That 
the  lands  were  conveyed  to  the  state  under 
ihe  swamp  land  act  of  September  28,  1850, 
and  thence  by  intemsediate  conveyances  to 
the  plaintiff;    (2)   that  at  the  date  of 'this 
act  the  lands  were  in  fact  swamp  and  over- 
flowed lands,   and   continued   to  be,   until 
Vearsons,  plaintiffs'  grantor,  received   the 
title,  marshy  and  unfit  for  cultivation  with- 
out artificial  drainage.    That  in  1884  Pear- 
•om  began  to  reclaim  the  land  by  ditches, 
building  fences  around  it,  and  for  several 
jekn  used  and  occupied  it  for  pastura^pe, 
%ii<i  spent  a  large  amount  of  money  in  drain- 
ing, reclaiming  it,  and  making  it  fit  for  cul- 
ti?ition;    (3)    that  defendants  have  taken 
poMeesion,  and  built  a  cabin  upon  the  land, 
ud  ire  interfering  with  the  plaintiffs  in 
tbdr  ase  and  enjoyment  of  it. 
Wherefore  an  injunction  was  prayed. 
A  demurrer  to  this  bill  was  overruled  and 
•A  answer  fUed  in  general  denial  of  the  pe- 
tftioB. 
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'  Thereupon  the  state  of  Iowa  filed  a  peti- 
tion of  intervention,  alleging  that  the  land 
in  question  was  a  part  of  the  bed  of  Owl 
lake,  and  did  not  constitute  any  part  of  the 
land  which  the  United  States  government 
was  authorized  or  empowered  to  selL  *That[89] 
the  state  was  duly  admitted  into  the  Union 
in  1846,  and,  us  a  sovereign  state,  became 
the  owner  of  all  the  lakes  within  its  bor- 
ders, subject  to  the  right  of  the  public  to 
use  the  same,  and  that  the  title  to  the  soil 
was  in  the  state.  That  in  surv^ng  the 
public  lands  adjoining  the  lake  the  same 
was  meandered,  and  the  land  up  to  the  mo- 
ander  lines  sold  by  the  United  States  to  dif- 
ferent persons,  and  after  such  survey  and 
sale  the  United  States  had  no  right,  title,  or 
Interest  in  any  part  of  the  lake  bed,  and 
that  the  same  had  passed  to  the  state  upon 
its  admission  to  the  Union. 

The  petition  denied  that .  the  land  de- 
scribed was  within  the  swamp  land  ^ant, 
and  averred  that  the  fct  of  the  plaintiffs 
and  their  vendors  in  draining  the  said  lake 
and  drawing  off  the  water  was  unlawful. 

Wherefore  the  state  prayed  a  decree 
against  both  plaintiffs  and  defendants, 
quieting  its  title  to  the  land,  and  for  a  writ 
of  possession  removing  both  parties  there- 
from. 

Defendants  Wallace  and  others  subse- 
quently amended  their  answer  to  the  effect 
that  the  lands  were  unsurveyed  lands,  sub- 
ject to  entry  by  settlers,  and  that  defend- 
ants had  entered  the  lands  as  homesteads, 
built  houses  thereon,  and  occupied  the  same 
as  homes.  That,  at  the  date  of  the  swamp 
land  act,  the  lands  were  covered  by  water 
from. 6  to  15  feet  in  depth,  with  well-defined 
shores  and  high  banks  upon  the  south  and 
east  sides,  and  navigable  by  ordinary  steam- 
boats. That  the  lands  were  never  swampy^ 
and  never  came  within  the  meaning  of  the 
grant  as  swamp  and  overflowed  land^.  And 
that  whatever  rights  plaintiffs  mk;ht  have 
in  the  land  were  junior  and  in&rior  to 
those  of  defendants. 

Plaintiffs  thereupon  amended  their  peti- 
tion by  averring  that  since  the  commence- 
ment of  the  suit  the  lands  had  been  patented 
to  the  state  under  the  swamp  land  act  of 
1850;  and  answered  the -petition  of  the  in- 
terveners, alleging  that  by  the  proper  officer 
of  the  government  the  character,  quality, 
and  condition  of  said  lands  were  duly  adju- 
dicated in  the  manner  provided  by  law,  and 
that  the  title  of  the  United  States  passed 
throuffh  certain  patents  mentioned  in 
amendments  to  plaintiffs'  petition,  and  fi- 
nally inured  to  toe  benefit  of  the  plaintiffs, 
*and  that  said  patents  have  never  been  set [90] 
aside  nor  canceled. 

Testimony  was  taken  by  the  plaintiffs, 
and  a  decree  entered  dismissing  the  inter- 
veners' petition,  and  quieting  the  title  in 
this  and  several  other  cases  involving  the 
same  facts,  in  ihe  plaintiffs.  On  an  appeal 
taken  to  the  supreme  court  of  Iowa,  the 
judgment  of  the  district  court  was  con- 
firmed. Whereupon  the  tftate  sued  out  a 
writ  of  error  from  this  court. 
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Mr.  Olutrles  W.  Mnllan  ar^ed  the 
cause  and  filed  a  brief  for  plaintiff  in  error: 

Under  the  deed  of  ceeeion  from  Virginia, 
80  far  as  Virginia  had  any  claim  to  the  ter- 
ritory now  embraced  within  the  boundaries 
of  the  state  of  Iowa,  and  under  the  treaty 
of  1803  between  the  United  States  and 
France,  and  under  the  act  of  Congress  of 
1846  admitting  Iowa  into  the  Union,  that 
state  when  it  became  one  of  the  states  of 
the  Union  became  possessed  of  every  right, 
advantage,  and  immunity  which  had  tliere- 
tofore  been  possessed  by  the  original  thir- 
teen states. 

Pollard  ▼.  Hagan,  S  How.  212,  11  L.  ed. 
665. 

When  the  Revolution  took  place,  the  peo- 
ple of  each  state  became  themselves  sov- 
ereign, and  in  that  character  hold  the  ab- 
solute right  to  all  their  navigable  waters 
and  the  soils  under  them,  for  their  own  com- 
mon use,  subject  only  to  the  rights  since 
surrendered  by  the  Constitution  to  the  gen- 
eral government. 

Martin  v.  Waddell,  16  Pet.  410,  10  L.  ed. 
1012;  W%iher»  v.  Buckley,  20  How.  02,  16 
L.  ed.  810;  MoCready  v.  Virginia,  04  U.  S. 
804,  24  L.  ed.  248;  Newport  d  0.  Bridge 
Co.  V.  United  States,  106  U.  S.  401,  26  L. 
ed.  1160;  Pennsylvania  v.  Wheeling  d  B. 
Bridge  Co.  13  How.  618,  14  L.  ed.  240 ;  8hiv 
ely  V.  Bowlhy,  162  U.  8.  31,  38  L.  ed.  343, 
14  Sup.  Ct.  Re^.  648 ;  Mann  v.  Taooma  Land 
Co.  153  U.  S.  273,  38  L.  ed.  714,  14  Sup.  Ct. 
Rep.  820;  Mumford  v.  WardweU,  6  Wall. 
436,  18  L.  ed.  761 ;  Knight  v.  United  States 
liond  Asso.  142  U.  S.  161,  35  L.  ed.  974,  12 
Sup.  Ct.  Rep.  268. 

There' was  drawn  in  question  in  this  cause 
a  claim  to  a  right  and  title  under  the  Con- 
stitution and  statutes  of  the  United  States, 
and  under  an  authority  exelrcised  by  the 
United  States,  the  decision  whereof  by  the 
state  court  is  against  the  right  and  title 
claimed  by  the  state  of  Iowa. 

The  Banks  v.  lfeu>  York,  7  Wall.  16,  sub 
nom.  Keio  York  em  reL  Bank  of  N.  Y.  Nat. 
Bkg.  Asso.  v.  Connelly,  10  L.  ed.  67 ;  Trebil- 
cock  V.  Wilson,  12  Wall.  687,  20  L.  ed.  460; 
Lytic  V.  Arkansas,  22  How.  103,  16  L.  ed. 
306;  Dooley  v.  Smith,  13  Wall.  604,  20  L. 
ed.  647;  Penny  wit  v.  Eaton,  15  Wall.  380, 
suh  nom.  Scott  v.  Eaton,  21  L.  ed.  72 ;  Mur- 
dock  V.  Memphis,  20  Wall.  500,  22  L.  ed. 
420. 

Mr.  Kobert  II.  Wrlsl&t  argued  the 
cause  and  filed  a  brief  for  defendants  in 
error: 

The  (question  of  ownership  of  the  beds  of 
non-navigable,  meandered  lakes  is  a  ques- 
tion for  the  determination  of  the  states 
wherein  the  said  lakes  are  situated.  It  is  a 
question  of  state  law,  and  is  to  be  deter- 
mined solely  by  such  law. 

Eldridge  v.  Trezevant,  160  U.  S.  452,  40 
L.  ed.  400.  16  Sup.  Ct.  Rep.  345;  St.  An- 
thony Falls  Water  Potcer  Co.  v.  St.  Paul 
W^ter  Comrs.  168  U.  S.  340,  42  L.  ed.  407, 

18  Sup.  Ct.  Rep.  15/;  Jersey  City  d  B.  R. 
Oo.  V.  Morgan,  160  U.  S.  288,  40  L.  ed.  430, 

19  Sup.  Ct.  Rep.  276;  Bartlett  v.  Lockwood, 


160  U.  S.  367,  40  L.  ed.  456,  16  Sup.  Ct^ 
Rep.  334;  Hardin  v.  Jordan,  140  U.  S.  371^ 
36  L.  ed.  428,  11  Sup.  Ct.  Rep.  808,  838; 
Kaukauna  Water  Power  Co.  ▼.  Oreen  Ba/t^ 
d  M.  Canal  Co.  142  U.  S.  264,  36  L.  edl 
1004,  12  Sup.  Ct.  Rep.  103;  Shively  t. 
Boiolby,  162  U.  S.  I,  38  L.  ed.  331,  14  Sup. 
Ct.  Rep.  648;  Lowndes  v.  Huntington,  16^ 
U.  a  I,  38  L.  ed.  616,  14  Sup.  Ct.  Rep.  768. 

The  right  of  the  state  of  Iowa  to  thesa- 
lake  beds  is  not  claimed  under  the  Consti- 
tution of  the  United  States,  nor  under  any 
treaty  or  statute  of,  or  oommission  held 
or  authority  exercised  under,  the  United* 
States,  but  its  risht  is  claimed  to  be  a  part- 
and  parcel  of  the  state's  inherent  sov- 
ereignty, and,  SB  such,  is  an  independent, 
right. 

Shwely  ▼.  Bowlhy,  162  U.  a  16,  38  L.  ed. 
337,  14  Sup.  Ct.  Rep.  648. 

'tht  new  states  since  admitted  into  the- 
Union  have  the  same  rights,  sovereignty, 
and  jurisdicticm  in  that  behalf  as  the  orig- 
inal states  possess  within  their  respectivo- 
borders. 

Shwely  ▼.  Bowlhy,  162  U.  S.  30,  38  L.  ed. 
342,  14  Su{>.  Ct  Rep.  648. 

llie  decision  of  the  supreme  court  of  Iow» 
wsa  not  against,  but  in  tavor  of,  the  author- 
ity exerciMd  under  the  United  States.  Thia- 
being  so,  this  court  has  no  jurisdiction  to* 
review  it. 

Jersey  Cit^  d  B.  R.  Co.  ▼.  Morgan,  160" 
U.  S.  288,  40  L.  ed.  430,  16  Sup.  Ct  Rep. 
276;  Bartlett  v.  Lockwood,  160  U.  S.  357, 
40  L.  ed.  455,  16  Sup.  Ct  Rep.  334;  Whit- 
ten  V.  Tomlinson,  160  U.  S.  231,  40  L.  ed. 
406,  16  Sup.  Ct  Rep.  207;  Missouri  v.  An- 
driano,  138  U.  S.  406,  34  L.  ed.  1012,  Ik 
Sup.  Ct.  Rep.  385;  Comnvonwealth  Bank  v. 
ChiffUh,  14  Pet.  66,  10  L.  ed.  352 ;  Fulton  v. 
M'Affee,  16  Pet  140,  10  L.  ed.  018;  Lintot^ 
V.  Stanton,  12  How.  423,  13  L.  ed.  1050; 
Reddall  v.  Bryan,  24  How.  420,  16  L.  ed. 
740 ;  Ryan  v.  Thomas,  4  Wall.  603.  18  L.  ed. 
460. 

The  Federal  question  must  have  been  de- 
cided against  the  authority  exercised  under 
the  United  States.  The  question  may  have- 
been  erroneously  decided;  it  may  be  ouite 
apparent  that  a  wrong  decision  has  oeeii' 
rendered;  but,  unless  the  decision  is  against 
the  authority  exercised,  the  court  cannot  en- 
tertain jurisdiction. 

Murdock  v.  Memphis,  20  Wall.  600,  22  H 
ed.  420. 

This  court  is  not  required  to  re-examine* 
the  judgment  of  the  state  court  simply  be- 
cause a  Federal  question  may  have  been  de- 
cided. To  give  this  court  jurisdiction,  it 
must  appear  that  such  a  (|uestion  was  neces- 
sarily involved  in  the  decision. 

Moore  v.  Mississippi,  21  Wall.  636,  22  L.. 
ed.  653. 

If  the  record  shows  upon  its  face  that  a 
I'ederal  question  was  not  necessarily  in-^ 
volved,  this  court  will  not  go  outside  of  it, 
to  the  opinion  of  the  court  below,  or  else- 
where, to  ascertain  whether  one  was  in  fact 
decided. 

Ibid. 

In  order  to  give  this  court  jurisdiction  of 
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a  writ  of  error  to  a  state  court,  it  must  ap- 
pear affirmatively,  not  only  that  a  Federal 
question  was  presented  for  decision  to  the 
highest  court  of  the  state  having  jurisdic- 
tion, hut  that  the  decision  of  the  Federal 
question  was  necessary  to  the  determination 
of  the  case,  and  that  it  was  actually  decided, 
or  that  the  judgment,  as  rendered,  could 
not  have  heen  given  without  deciding  it. 

De  Sauasure  v.  Oaillard,  127»U.  S.  216,  32 
L.  ed.  125,  8  Sup.  Ct.  Rep.  1053;  Johnson 
V.  Risk,  137  U.  S.  300,  34  L.  ed.  683,  11  Sup. 
Ct.  Rep.  Ill;  New  Orleans  v.  New  Orleans 
WatertDorks  Co.  142  U.  S.  79,  35  L.  ed.  043, 
12  Sup.  Ct.  Rep.  142. 

The  courts  of  the  United  States  will  adopt 
and  follow  the  decisions  of  the  highest  court 
of  the  state,  whether  founded  on  statutes 
or  not,  when  tne  same  have  become  rules 
of  property  within  the  state. 

Lowndes  v.  Huntington,  163  U.  S.  19,  38 
Ij.  ed.  610,  14  Sup.  Ct.  Rep.  758 ;  Kaukauna 
Water  Power  Co.  v.  Oreen  Bay  d  M,  Canal 
Co.  142  U.  S.  271,  36  L.  ed.  1010,  12  Sup. 
Ct.  Rep.  173;  Bucher  v.  Cheshire  R.  Co. 
125  U.  S.  555,  31  L.  ed.  706,  8  Sup.  Ct.  Rep. 
074;  Qormley  v.  Clark,  134  U.  S.  348,  33 
H  ed.  913,  10  Sup.  Ct  Rep.  554. 

The  decision  of  the  state  court,  to  be  re- 
Tie  wable  in  this  court  must  have  been. 
Affainst  the  right,  title,  privilege,  or  immu- 
nity claimed  to  depend  upon  the  treaty,  stat- 
ute, or  authority  exercised. 

Baltimore  d  P.  R.  Co.  v.  Hopkins,  130  U. 
8.  223,  32  L.  ed.  913,  9  Sup.  Ct.  Rep.  503; 
United  States  ▼.  Lynch,  137  U.  S.  286,  34 
L.  ed.  702,  11  S«p.,Ct.  Rep.  114;  Cook 
County  ▼.  Calumet  d  C.  Canal  d  Dock  Co. 
138  U.  S.  053,  34  L.  ed.  1116,  11  Sup.  Ct 
Rep.  435. 

The  decision  of  the  state  court  was  not 
against  the  Validity  of  the  authority  exer- 
cised under  the  United  States. 

MiUingar  v.  Uartupee,  0  WalL  258,  18  L. 
ed.  820. 

The  decision  was  not  against  any  title, 
right,  privilege,  or  immunity  specially  set 
up  or  claimed  by  plaintiff  in  error  under 
the  Constitution  or  any  treaty  or  statute  of, 
or  commission  held  or  authority  exercised 
nnder,  the  United  States. 

Pollard  ▼.  Uagan,  3  How.  212,  11  L.  ed. 
665. 

Mr.  Jobn  P.  DolliTor  also  argued  the 
cause  for  defendants  in  error. 

Mr.  Justice  Brown  delivered  the  opin- 
ion of  the  court: 

Motion  is  made  to  dismiss  this  ease  upon 
the  ground  that  no  Federal  question  is  in- 
volved; or  if  there  be  such  question,  that 
there  was  another  nonfederal  question,  the 
decision  of  which  was  sufficient  to  sustain 
the  judgment,  irrespective  of  what  the  deci- 
sion of  the  supreme  court  may  have  been 
upon  such  Federal  question. 

1.  From  the  foregoing  abstract  of  the 
pleadings  it  will  be  seen  that  the  title  set 
np  by  the  state  rests  solely  upon  the  propo- 
sition that  it  became  vested,  upon  its  admis- 
sion into  the  Union  nnder  the  act  of  Con- 
187  v.  S. 


frees  of  December  28,  1846  (9  Stat  at  L. 
17,  chap.  1),  with  sovereignty  over  tho 
beds  of  all  lakes  within  its  borders,  by  the 
act  of  the  general  government  in  meander- 
ing such  lakes,  and  excluding  from  its  sur- 
vey of  public  lands  all  such  as  lay  beneath 
their  waters.  This  clearly  doSs  not  involve 
the  validity  of  any  treaty  or  statute  ol  the 
United  States,  or  the  constitutionality  of 
any  state 'statute  or  authority,  so  that,  if 

i'urisdiction  exists  in  this  court,  it  must  be 
ly  reason  of  the  claim  of  a  title,  right,  priv- 
ilege, or  immunity  under  the  Constitution, 
or  an  authority  exercised  under  the  United 
States,  the  'decision  of  which  was  against [91] 
such  title,  right,  privilege,  oc  authority. 

The  real  question,  then,  is  whether  the 
sovereignty  of  the  state  over  the  beds  of  its 
inland  lakes  rests  upon  some  statute  or  pro- 
vision oJF  the  Constitution,  or  upon  eeneral 
principles  of  the  common  law  which  long 
antedated  the  Constitution,  and  had  their 
origin  in  rights  conceded  to  the  Crown  cen- 
turies before  the  severance  of  our  relations 
with  the  mother  country.  If  the  latter, 
then  the  state  must  look  to  the  decisions  of 
this  court,  recognizing"  and  defining  such 
rights  and  determining  how  far  they  are  in- 
herited, first,  by  the  United  States  as  the 
successor  oi  the  Crown,  and,  second,  by  the 
several  states  upon  their  admission  into  the 
Union.  This  would  not  involve  a  construc- 
tion of  the  Constitution,  nor  of  any  title  de- 
rived thereunder,  but  a  determination  of  the 
title  of  the  Crown  to  lands  beneath  the  beds 
of  inland  lakes,  and  of  the  respective  rights 
of  the*  states  and  the  gfeneral  government  a» 
successors  thereto. 

In  support  of  our  jurisdiction  the  state 
relies  (1)  upon  article  3  of  the  treaty  with 
France  for  the  cession  of  Louisiana  (8  Stat 
at  L.  200),  which  merely  provides  that  "tho 
inhabitants  of  the  ceded  territorr  shall  be 
incorporated  in  the  Union  of  the  United 
States  aAd  admitted  as  soon  as  possible,  ac- 
cording to  the  principles  of  the  Federal 
Constitution,  to  the  enjoyment  of  all  the 
rights,  advantages,  and  immunities  of  citi- 
zens of  the  United  States;"  (2)  the  provi- 
sion of  the  Constitution,  art.  4,  S  3,  which 
merely  declares,  with  certain  immaterial 
qualifications,  that  "new  states  may  be  ad- 
mitted by  the  Congress  into  this  Union  ;** 
and  (3)  upon  the  act  of  Congress  of  1846, 
admitting  the  state  of  Iowa  into  the  Union, 
with  the  provision  that  it  should  be  admit- 
ted on  an  equal  footing  with  the  original 
states  in  all  respects  whatsoever. 

None  of  these  provisions  was  questioned 
by  the  supreme  court  of  Iowa  in  its  opinion, 
but  neither  of  them  has  even  a  remote  bear- 
ing upon  the  question  of  the  title  of  the 
state  to  the  land  beneath  its  lakes.  Indeed, 
the  argument  now  made  by  the  attorney 
general,  that  the  title  of  the  state  depends 
upon  the  construction  given  to  this  act  of 
Congress,  is  ouite  inconsistent  with  his  first 
assignment  ox  error  upon  the  merits,  *  which  [9S) 
charges  the  court  with  error  "in  not  hold- 
ing that  the  beds  of  all  the  meandered  lakes 
and  streams  in  the  state  of  Iowa  belong  to 
said  state  in  trust  for  the  public  by  virtue 
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of  its  sovereignty^  and  that  this  right  does 
not  depend  upon  any  act  of  Congress  or  any 
^rant  from  the  United  States."  In  other 
words,  the  state  is  put  in  the  dilemma  of 
insisting,  for  the  purpose  of  sustaining  the 
jurisdiction  of  this  court,  that  the  tiUe  of 
the  state  is  dependent  upon  the  proper  con- 
struction of  these  three  instruments,  and,  for 
the  purpose  of  sustaining  its  case  upon  the 
merits,  denying  that  the  title  depends  upon 
either  of  them.  This  is  an  attempt  to  blow 
hot  and  cold  upon  the  same  question. 

The  mere  fact  that  the  plaintiff  in  error 
asserts  title  under  a  clause  of  the  Consti- 
tution or  an  act  of  Congress  is  not  in  itself 
sufficient,  ujiless  there  oe  at  least  a  plau- 
sible foundation  for  such  claim.  A  party 
may  assert  a  right,  title,  privilege,  or  im- 
munity without  even  color  for  such  asser- 
tion, and  if  that  were  alone  sufficient  to  give 
this  court  jurisdiction,  a  vast  number  of 
•cases  might  be  brought  here  simply  for  de- 
lay or  speculative  advantage.  New  Orleans 
Waterworks  Co,  v.  Louisiana,  185  U.  S. 
^6,  46  L.  ed.  936,  22  Sup.  Ot.  Rep.  691. 

It  is  equally  clear  that  the  mere  fact  that 
4>n  act  of  Congress  or  a  patent  of  the  United 
States  appears  in  a  chain  of  title  does  not 
•eonstituU  such  a  right,  title,  or  immunity 
«8  gives  the  Federal  court  jurisdiction,  un- 
less such  title  involves  the  construction  of 
the  act,  or  the  determination  of  the  rights 
of  the  party  under  it.  De  Lamar's  Nevada 
Oold  Min.  Co.  v.  Neshitt,  177  U.  S.  523,  44 
L.  ed.  872,  20  Sup.  Ct.  Rep.  715. 

The  case  of  New  Orleans  v.  De  Armas,  9 
Pet.  224,  9  L.  ed.  109,  is  directly  in  point. 
Plaintiffs  claimed  a  parcel  of  land  in  the 
eity  of  New  Orleans  by  incomplete  title 
from  the  Spanish  government,  which  was, 
however,  confirmed  under  the  laws  of  the 
United  States,  and  a  patent  issued  there- 
for. The  city  claimed  tbe  land  as  a  part  of 
a  quay  dedicated  to  the  city  in  the  original 
plan  of  the  town,  and  therefore  not  grant- 
able  by  the  King.  The  state  court  gave 
judgment  for  the  plaintiffs,  which  was  af- 
firmed by  the  supreme  court,  and  the  citv 
sued  out  a  writ  of  error.  The  court  held, 
through  Chief  Justice  Marshall,  that  to  sus- 
f  93]  tain  *it8  jurisdiction  it  must  be  shown  that 
the  title  set  up  by  the  city  was  protected  by 
the  treaty  ceding  Louisiana  to  the  United 
States  (the  treaty  involved  in  this  case), 
or  by  some  act  of  Congress  applicable  to 
that  title.  It  was  held  that  the  3d  article 
of  the  treaty,  above  ouoted,  did  not  embrace 
the  case,  and  that  the  act  of  Congress  ad- 
mitting Louisiana  into  the  Union,  which  is 
identical  in  language  with  the  act  admit- 
ting Iowa,  could  not  be  construed  to  give  ap- 
pellate jurisdiction  to  this  court  over  all 
questions  of  title  between  citizens  of  Lduis- 
ikna;  that  the  case  involved  no  principle 
upon  which  this  court  could  take  juris^c- 
tion,  which  would  not  apply  to  all  the  con- 
troversies respecting  titles  originating  be- 
fore the  cession  of  Louisiana  to  the  United 
States,  and  that  **it  would  also  comprehend 
all  eoDtroversies  concerning  titles  in  any  of 
the  new  states,  since  they  are  admitted  into 
•O 


the  Union  by  laws  expressed  in  similar  lan- 
guage." The  Mrrit  of  error  was  dismissed. 
This  case  is  conclusive  against  the  existence 
of  a  Federal  question  in  the  case  under  con- 
sideration. 

2.  We  are  also  asked  to  sustain  the  juris- 
diction of  this  court  upon  the  ground  that 
the  action  of  the  government  surveyors  in 
segregating  and  setting  apart  the.  lake  in 
question  by  meander  lines  from  the  public 
land,  and  the  approval  of  such  survev  by 
the  Commissioner  of  the  General  Land  Of- 
fice, was  an  adjudication  by  the  government 
of  the  United  States,  by  its  duly  authorized 
officers  and  agents,  that  the  lake  so  segre- 
gated and  set  apart  was  the  property  of  the 
state  of  Iowa,  and  not  a  part  of  the  public 
domain. 

We  do  not  so  interpret  the  action  of  these 
officers.  They  undoubtedly  did  survey  the 
lands  adjoining  this  lake  and  meander  the 
lake  itself,  but  they  determined  notliing  aa 
to  the  title  of  the  land  beneath  its  waters, — 
a  determination  which  would  have  been 
wholly  beyond  their  powers;  but  simply 
omitted  those  lands  from  the  survey,  and 
left  their  title  to  be  subsequently  deter- 
mined either  by  state  or  congressional  action. 
It  wsis  obviously  beyond  the  powers  of  a  gov- 
ernment surveyor,  or  of  the  Land  Office,  to 
determine  the  title  to  these  lands,  or  to  ad- 
judicate anjrthing  whatever  upon  the  subject. 

Had  the  decision  of  the  supreme  court 
been  adverse  to  the  ^plaintiffs,  who  claimed  [9A] 
title  under  the  swamp  land  act,  it  is  pos- 
sible that  a  writ  of  error  might  have  lain 
from  this  court,  but  we  have  frequently 
held  that  to  sustain  such  writ,  the  decision 
must  be  adverse  to  a  right  claimed  under  an 
act  of  Congress,  or  to  Uie'  exercise  of  an  au- 
thority granted  by  the  United  States. 
Baker  v.  Baldwin,  187  U.  S.  61,  ante,  75,  23 
Sup.  Ct.  Rep.  p.  19. 

The  writ  of  error  must  he  dismissed. 


AMERICAN     SCHOOL     OF     MAGNETIC; 
HEALING  and  J.  H.  Kelly,  Appts., 

V, 

J.  M.  MoANNULTY. 


(See  8.  C.  Reporter's  ed.  94-111.) 
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Postal  laws  —  ewolusion  from  mails^'  -fraud' 
ulent  schemes  —  mind  cure  —  oonclu* 
siveness  of  decision  of  Postmaster  Oen- 

enxf. 

• 

1.  The  Postmaster  General  Is  not  justified  In 
prohibiting  the  delivery  of  letters  addressed 
to  a  corporation  which  assumes  to  heal  dis- 
ease throu^  the  Influence  of  the  mind,  by 
the  provisions  of  U.  8.  Rev.  Stat.  ||  8920, 
4041,  and  the  act  of  Congress  of  March  2, 
1895,  I  4  (28  Stat  at  L.  968,  964,  chap. 
191),  which  authorise  the  retention  of  let- 
ters directed  to  any  person  obtaining  money 
through  the  malls  by  false  pretenses  or 
promises,  as  the  effectiveness  of  such  treat- 
ment Is  a  mere  matter  of  opinion,  and  the 


Nora. — As  to  nonmaOahle  matter — see  noti 
to  Thnmons  v.  UnUtd  States^  80  C.  C.  A.  79. 
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■tatntM  are  only  Intended  to  cover  cases  of 
actual  fraud  In  fact 
X  The  determination  of  the  Postmaster 
General  that  letters  addressed  to  a  certain 
corporation  shoold  be  refused  dellyery  Is 
not  so  condoslTe  on  the  Federal  courts  as 
to  preclude  them  from  granting  Injunctlye 
relief  to  such  corporation,  where  his  action 
was  not  authorised  by  the  statutes  under 
which  he  assumed  to  act. 

[No.  27.] 

Submitted  January  29,  1902.  ReBtored  to 
docket  for  oral  argument  February  2J^ 
1902.  Argued  October  15,  16,  1902.  De- 
cided November  17,  1902. 

APPEAL  from  the  Circuit  Ck>urt  of  the 
United  States  for  the  Western  District 
of  Missouri  to  review  a  decree  dismissing 
•a  bill  to  enjoin  a  postmaster  from  carrying 
oat  an  order  of  the  Postmaster  General  di- 
recting the  retention  of  letters  addressed  to 
•a  corporation.     Reversed. 

See  same  case  on  motion  for  temporary 
injunction,  102  Fed.  565. 

Statement  by  Mr.  Justice  PeeUuuns 
This  is  an  appeal  under  §  5  of  the  circuit 
oourt  of  appeals  act  of  1891,  to  review  di- 
rectly the  decree  of  the  circuit  court  of  the 
United  States  for  the  western  district  of  Mis- 
souri, dismissing  the  bill  of  complainants 
(appellants)  on  the  merits.  The  bill,  as 
amended  by  leave  of  the  court,  averred  in 
sobstanoe  tiiat  the  complainants  are,  the  one 
A  business  corporation  incorporated  under 
the  laws  of  and  doing  business  in  the  state 
«f  Missouri,  and  the  other  a  resident  and 
eitizen  of  the  state  of  Missouri;  that  the  de- 
fendant was,  at  the  time  of  the  filing  of  the 
bill  and  at  the  times  therein  stated,  postmas- 
ter in  charge  of  the  United  States  postoffice 
in  the  city  of  Nevada,  state  of  Missouri,  and 
a  resident  and  a  citizen  of  that  state ;  that 
MM  such  postmaster  he  has  the  exclusive 
management  of  the  postoffice  in  the  city  of 
Nevada,  and  of  the  receipt  and  distribution 
of  mail  received  at  that  city  through  the 
United  States  mails. 

It  was  further  averred  that  the  American 
School  of  Magnetic  Healing  is  located  and 
has  its  chief  office  and  pla^  of  business  at 
the  city  of  Nevada,  and  the  complainant 
Kelly  was  at  the  time  of  the  filing  of  the 
(96]bill  and  at  all  the  dates  and  times  *men- 
tioned  therein  secretary,  treasurer,  and  gen* 
eral  maaaffer  of  the  corporation.  Ip  Novem- 
ber, 1897,  oe  located  at  Nevada,  and  engaged 
in  the  business  of  healing  diseases  and  ail- 
ments of  the  human  family,  and  the  business 
of  teaching  the  science  of  healing  of  humajD 
ilU,  and  that  in  April,  1898,  he  procured 
the  incorporation  of  the  business  under  the 
UwB  of  the  state  of  Missouri,  *  under  the 
name  of  the  American  School  of  Magnetic 
Healing,  and  among  the  stockhblders  of  the 
company  the  complainant  Kelly  was  one; 
that  large  buildings  were  erected  for  such 
business,  and  large  amounts  expended  in  ad- 
▼frtising  the  same.  The  bill  further  averred 
-ai  follows: 
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"That  in  and  about  their  business  they 
carried  on  and  conducted,  not  only  the  treat- 
ing of  people  afflicted  with  ills  at  their  es- 
tablishment at  said  city,  but  also  engaged  in 
the  business  of  teaching  and  educating  oth^ 
ers  in  the  practical  science  of  healing,  and 
that  a  large  amoimt  of  their  business  con- 
sists of  treatment  by  letter  and  advice  to 
people  throughout  the  United  States  and  for- 
ei^  countries;  and  in  the  treatment  under 
said  circumstances,  thejr  have  built  up  a 
large  and  extensive  business  in  the  way  of 
receipts  of  such  treatment,  received  through 
the  United  States  mail,  by  letter,  registered 
package,  and  otherwise,  in  the  nature  of 
checks,  drafts,  and  United  States  moneys; 
that  said  business  has  grown  to  such  an  ex- 
tent that,  immediately  and  for  a  long  time 
prior  to  the  grievances  hereinafter  com- 
plained of,  the  receipts  through  the  United 
States  mails,  in  the  manner  aforesaid,  for 
the  treatment  of  persons  throughout  the 
United  States  and  foreign  countries,  have 
reached  and  averaged  about  from  $1,000  to 
$1,600  per  d^y. 

"And  your  orators  state  that  said  business 
is  a  le^l  and  le^Umate  business,  conducted 
according  to  business  and  legal  methods,  and 
is  founded  largely,  and  almost  exclusively, 
on  the  physical  and  practical  proposition 
that  the  mind  of  the  human  race  is  largely 
responsible  for  its  ills,  and  is  a  perceptible 
factor  in  the  treating,  curing,  oenefiting, 
and  remedying  thereof. 

"And  that  the  human  race  does  possess 
the  innate  power,  through  proper  exercise - 
of  the  faculty  of  the  brain  and  mind,  to 
largely  control  and  remedy  the  ills  that  hu- 
manity is  heir  to,**and  complainants  discard  [97] 
and  eliminate  from  their  treatment  what  is 
commonly  known  as  divine  healing  and 
Christian  science,  and  complainants  are  con- 
fined to  practical  scientific  treatment,  eman- 
atixig  from  the  source  aforesaid. 

"That  for  a  long  time  previous  and  prior 
to  the  grievances  hereinafter  mentioned,  said 
corporation  has  been  sending  out  a  large 
amoimt  of  advertising  matter  through  the 
United  States  postoffice  at  said  city  of  Ne- 
vada, and  that  all  of  its  receipts,  by  checks, 
drafts,  or  money  orders  aforesaid,  have  been 
received  by  and  delivered  to  them  through 
the  United  States  postoffice  at  the  city  of 
Nevada,  of  which  the  respondent  herein  has 
exclusive  charge  as  postmaster  aforesaid, 
and  had,  during  the  time  aforesaid,  been  re- 
ceiving a  large  number  of  letters  addressed 
to  said  institution  and  to  its  office,  regard- 
ing its  treatment  and  manner  of  treatment,  . 
and  business  letters  pertaining  to,  and  in- 
quiring into,  the  manner  of  treatment. 

'*That  all  such  mail,  letters,  and  commu- 
nications are  generally  addressed  and  di- 
rected to  the  American  School  of  Magnetic 
Healing  at  said  city,  and  that  in  many  cases 
said  le^vs  are  and  may  be  addressed  to  said 
J.  H.  Kelly,  secretary  or  treasurer  or  man- 
ager, or  to  J.  H.  Kelly,  individually,  or  to 
Prof.  J.  H.  Kelly,  or  to  J.  H.  Kelly  or  Prof. 
J.  H.  Kelly,  secretary,  treasurer,  or  mana- 
ger of  the  American  School  of  Magnetic 
Healing. 
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*  That  said  Kelly  is  also  receiving,  and  lor 
a  long  time  past  has  been  receiving,  letters 
addressed  to  him  individually  upon  social 
matters  from  friends  and  acquaintances,  and 
concerning  business  not  pertaining  to  or  con- 
nected with  the  business  bereinarter  stated. 

"That  prior  to  the  grievances  hereinafter 
mentionea,  said  institute  was  receiving  in 
the  way  of  letters  addressed  to  it  or  to  its 
officers  in  the  manner  aforesaid,  an  average 
of  about  the  sum  of-  3,000  letters  per  day, 
and  ever  since  the  happening  of  tne  griev- 
ances hereinafter  mentioned  tnere  have  been 
accumulating  in  said  postoffice  letters  be- 
longing to  your  orator,  addressed  in  the  man- 
ner before  stated,  probnbly  to  the  total  num- 
ber of  25,000  letters. 

"That  all  of  said  letters,  as  your  orators 
are  informed  and  believe,  are  duly  stamped 
[9a]  and  ready  for  delivery  to  them  but  *for  the 
action  of  the  postmaster  and  Postal  Depart- 
ment bereinarter  mentioned." 

It  was  then  averred  that  persons  who  were 
prompted  bv  assumed  competitive  interfer- 
ence with  their  business  complained  to  the 
United  States  Postoffice  Department  at 
Washington  tiiat  complainants  were  not  en- 
gaged in  legitimate  business,  and  therefore, 
on  Mav  15,  1890,  the  Postoffice  Department 
made  the  following  order: 

Postoffice  Department, 
Washington,  D.  C,  May  15,  1900. 

It  having  been  made  to  appear  to  the  Post- 
lOBiter  Gteneral,  upon  evidence  satisfactoiy 
Id  him,  that  the  American  SchMH  of  Mag- 
netic Healing,  S.  A.  Weltmer,  president,  J. 
H.  Kelly,  secretary,  and  J.  A.  Kelly,  at  Ne- 
vada, Missouri,  are  engaged  in  conaucting  a 
scheme  or  device  for  obtaining  money 
through  the  mails  by  means  of  false  and 
fraudulent  pretenses,  representations,  and 
promises,  in  violation  of  the  act  of  Gon< 
gress  entitled  "An  Act  to  Amend  Certain 
Sections  of  the  Revised  Statutes  Relating  to 
Lotteries,,  and  for  Other  Purposes,  Approved 
September  19,  1900." 

Now,  therefore,  by  authority  vested  in  him 
by  said  act  and  by  the  act  of  Congress  en- 
titled "An  Act  for  the  Suppression  of  Lot- 
tery Traffic  through  International  and  In- 
terstate Commerce  and  the  Postal  Service, 
Subject  to  the  Jurisdiction  and  Laws  of  the 
United  States,  Approved  March  2,  1895,"  the 
Postmaster  General  hereby  forbids  you  to 
pay  any  postal  money  order  drawn  to  the 
order  of  said  concern  and  persons,  and  you 
arc  hereby  directed  to  inform  the  remitter 
of  any  such  postal  money  order  that  payment 
thereof  has  been  forbidden,  and  that  the 
amount  thereof  will  be  returned  upon  the 
presentation  of  a  duplicate  money  order,  ap- 
plied for  and  obtainei  under  the  regulations 
of  the  Department. 

And  you  are  hereby  instructed  to  return 
all  letters,  whether  registered  or  not,  and 
other  mail  matter  which  shall  arrive  at  your 
office  directed  to  the  said  concern  and  per- 
sons, to  the  postmasters  at  the  offices  at 
which  they  were  originally  mailed,  to  be  de- 
livered to  the  senders  thereof,  with  the  word 
"fraudulent"  plainly  written  or  stamped 
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upon  the  outside  of  such  letters  or  *matter.[9^J 
Provided,  however,  that  where  there  is  noth- 
ing to  indicate  who  are  the  senders  of  let- 
ten  not  r^stered,  or  other  matter,  you  are 
directed  in  that  case  to  send  such  letters  and 
matter  to  the  dead  letter  office,  with  the 
word  "fraudulent"  plainly  written  or 
stamped  thereon,  to  be  disposed  of  as  other 
dead  matter,  under  the  laws  and  regulations 
applicable  thereto. 

Ch.  Emory  Smith, 
Postmaster  GeneraL 
To  the  Postmaster,  Nevada,  Missouri. 

Sinoe  such  order  the  defendant  has  refused 
to  deliver  any  mail  whatever  to  the  com- 
plainants, and  there  had,  when  the  Ult 
was  filed,  as  complainants  aver  on  informa- 
tion and  belief,  accumulated  at  the  post- 
office  at  Nevada  letters  addressed  to  then> 
containing  checks,  drafts,  money  orders,  or 
money  to  an  aggregate  of  at  least  $10,000  in 
value;  that  these  checks,  drafts,  etc.,  came 
from  various  customers  and  clients  through- 
out the  United  States  and  foreign  countries, 
who  had  all  been  treated  and  for  whom  the 
complainants  had  performed  services,  under 
contracts  with  such  parties,  and  that  the 
sums  were  so  sent  in  the  respective  lettera 
in  payment  for  services  performed  and  ren- 
dered to  the  senders  respectively,  all  of  the 
senders  being  willing,  jand  at  all  times  have 
been  willing,  that  their  letters  containing 
the  remittances  should  be  turned  over  to  the 
complainants,  they  making  no  objection  or 
complaint  thereto. 

The  oemplainants  further  averred  that 
they  had  been  informed  by  the  defendant 
that  on  Monday,  the  28th  day  of  May,  then 
coming,  he  intended  to  stamp  on  each  and 
every  one  of  the  letters  addressed  to  the 
complainants,  under  any  of  the  designations 
theretofore  mentioned  in  the  bill,  the  word 
"fraudulent"  across  the  face  of  each  letter, 
witJbout  opening  it  and  without  knowing 
what  such  letter  contained,  or  the  nature 
or  character  of  the  contents,  and  that  the 
defendant  would  then  return  the  letter  to 
the  sender  thereof  in  all  cases  where,  from 
the  outside  of  the  letter  or  envelope,  he  was 
able  to  determine  from  whom  the  same  was 
received,  and  as  to  all  other  letters  addressed 
to  the  complainants,  where  he  was  unable  to 
^determine  from  the  outside  from  whom  the[100] 
letters  were  sent,  the  defendant  would  stamp 
with  the  word  "fraudulent,"  and  send  to 
the  dead  letter  office  of  the  United  States 
Postoffice  Department  all  such  letters;  and 
the  defendant  stated  that  he  would  refuse 
to  deliver  any  further  mail  or  letters  to  the 
complainants  or  either  of  them,  that  might 
be  received  at  his  said  postoffice  addressed 
to  them  or  either  of  them. 

Complainants  then  averred  that  If  the  re- 
spondent ^ere  permitted  to  do  these  things, 
and  to  return  tne  letters,  and  refused  in  the 
future  to  deliver  or  allow  complainants  to 
receive  any  letters  or  mail  matter  at  the 
postoffice  at  Nevada,  it  would  work  irrepar- 
able injury,  loss,  and  damage  to  the  com- 
plainants, and  vrould  result  in  eventually 
embarrassing,  crippling,  breaking  up,   and 
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destroying  complainants'  lef^itimate  busi- 
ness; and  that  the  complainants  had  no 
other  legal  or  adequate  remedy  by  which  they 
oould  prevent  the  committing  of  the  acts 
and  ^ievances  complained  ox  than  by  writ 
of  injimction. 

The  bill  then  averred  that  the  action  of 
the  defendant  was  based  upon  the  order  of 
the  Postmaster  General,  above  set  forth,  who 
assumed  to  act  under  ff  3929  and  4041  of 
the  Revised  Statutes  of  the  United  States, 
and  I  4  of  an  act  approved  March  2,  1896. 
28  Stat,  at  L.  963,  964,  chap.  191. 

Section  3929  of  the  Revised  Statutes  is 
set  forth  in  the  margin. t 

Section  4041  is  of  the  same  purport  as  | 
(101]  3929,  excepting  *that  instead  of  providing 
for  the  retention  of  registered  letters,  it  for- 
bids the  payment  by  any  postmaster  to  the 
person  or  company  described  of  any  postal 
money  orders  drawn  to  his  or  its  order,  or 
to  his  or  its  favor,  or  to  any  agent  of  any 
such  person  or  company,  and  it  provides  for 
the  return  to  the  remitters  of  the  sums  of 
money  named  in  those  money  orders.  Sec- 
tion 4  of  the  act  (Laws  of  1895,  chap.  191; 
28  Stat,  at  L.  693,  694)  amended  §  3929  of 
the  Revised  Statutes  so  as  to  provide  for  the 
retention  of  all  letters,  instead  of  merely 
registered  letters  as  in  the  original  section. 

Before  the  issuing  of  tlie  written  order  by 
the  Postmaster  General  prohibiting  the  de- 
livery of  mail'  matter  to  the  complainants, 
and  pursuant  to  notice  from  the  Postmaster 
<jeneral,  the  complainants  went  before  that 
-official  at  Washington  and  had  a  hearing 
before  him,  and  gave  their  reasons  why  what 
is  termed  a  "fraud  order"  should  not  be  is- 
sued, and  that  the  Postmaster  General,  aft- 
<er  hearing  evidence  such  as  in  his  judgment 
was  contemplated  by  the  sections  of  the  stat- 
utes above  mentioned,  issued  the  order  above 
referred  to,  and  thereupon  the  defendant  has 
refused  to  permit  the  delivery  of  the  mail, 
and  assigns  as  his  only  reason  for  so  doing 
that  it  would  be  in  violation  of  the  order 
•of  the  Postmaster  General,  founded  upon  the 
provisions  of  the  statute  already  set  forth. 

The  bill  then  averred  that  the  statutes 
have  no  application  whatever  to  the  conduct 
•or  ^  carrying  on  of  complainants'  business, 
which  is  a  legitimate  one,  and  that  no  fraud, 
deceit,  deception,  or  misrepresentation  of  any 
kind  has  ever  been  practised  by  them,,  and 
that  their  customers  or  clients  do  not  claim 
or  assert  that  the  complainants  have  in  any 
manner  practised  any  fraud,  deceit,  or  mis- 
representation at  any  time  in  procuring  the 
t>usiness  from  them,  or  in  curing  their  ills 


tSec.  3029.  The  Postmaster  General  maj, 
npon  eyldence  sAtlafactory  to  him  that  any  per- 
son is  engaged  In  conducting  any  fraudulent 
lottery,  gift  enterprise,  or  scheme  for  the  dis- 
tribution of  money,  or  of  any  real  or  persona i 
property,  by  lot,  chance,  or  drawing  of  any 
kind,  or  In  conducting  any  other  scheme  or  de- 
Ttce  for  obtaining  money  through  the  mails  by 
means  of  false  or  fraudulent  pretenses,  repre- 
-sentatlons,  or  promises,  Instruct  postmasters 
at  any  postoflRces  at  which  registered  letters 
arrive  directed  to  any  such  person,  to  return 
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or  diseases.  Complainants  further  averred 
that  the  provisions  of  the  statutes  above 
mentioned  are  in  violation  of  the  4th,  5th, 
and  14th  Amendments  to  the  Constitution 
of  the  United  States,  in  that  they  undertake 
to  deprive  persons  of  their  property  and 
property  rignts  without  due  process  of  law ; 
and,  if  the  statutes  were  -enforced  they 
would  place  in  the  power  of  the  postmaster 
and  the  Postoflice  Department  of  the  United 
States  the  sole  *and  exclusive  right  to  pass[108] 
upon  the  rights  of  the  complainants,  as  be- 
tween themselves  and  other  parties  with 
whom  they  deal  and  -  transact  business 
through  the  mails,  without  a  hearing;  and 
that  the  provisions  of  the  statute  are  void 
for  the  reason  that  they  provide  for  no  tri- 
bunal, court,  or  authority  to  hear  or  deter- 
mine any  violation  of  the  statute  or  claimed 
violation  of  the  statutes,  but  placed  the  same 
absolutely  in  the  power  and  control  of  the 
postmasters  and  the  Postoffice  Department; 
and  that  the  statutes  vest  an  arbitrary  dis- 
cretion in  the  postmasters  and  the  Postoffice 
Department  or  the  Postmaster  General  to 
determine  as  he  may  see  fit,  whether  right  or 
wrong,  the  question  as  to  who  shall  or  who 
shall  ndt  have  and  receive  mail  from  the 
United  States  Postoffice  Department,  and 
who  shall  and  who  shall  not  use  the  Uniti-d 
States  mails,  and  vest  in  the  Department  or 
the  Postmaster  General  if  enforced,  the  pow- 
er to  interdict  and  absolutely  prohibit  the 
carrying  on  of  all  commercial  and  businenii 
transactions  of  the  country  done  throiigK 
the  mailing  system,  if  they  see  fit  to  do  so, 
and  make  the  postmasters  and  the  Postoffice 
Department  the  sole  judges  in  their  own  case. 

The  complainants  then  asked  for  an  in- 
junction to  restrain  the  postmaster  from  car- 
rying out  the  order  of  the  Postmaster  Gen- 
eral, and  that  a  decree  might  be  entered  per- 
petually en  joi  ning  the  defendant  as  prayed  for. 

The  defendant  demurred  to  the  complain- 
ants' amended  bill  (1)  on  the  ground  that 
the  complainants  had  not  stated  any  such 
case  as  entitled  them  to  any  relief;  (2)  be- 
cause the  complainants  had  not  stated  any 
ground  for  equitable  relief  against  the  de- 
fendant, and  had  not  shown  any  reason  why 
an  injunction  should  be  granted. 

The  court  sustained  the  demurrer,  and,  the 
complainants  declining  to  plead  further,  it 
was  decreed  by  the  court  that  the  amended 
bill  of  the  complainants  was  insufficient  in 
law  and  equity,  and  it  was  thereupon  dis- 
missed at  complainants'  cost. 

Mr,  James  H.  Harkleas  for  appellants 


all  such  registered  letters  to  the  postmasters 
at  the  offices  at  which  they  were  originally 
mailed,  with  the  word  "fraudulent"  plainly 
written  or  stamped  upon  the  outside  of  such 
letters :  and  all  such  letters  so  returned  to  such 
postmasters  shall  be  by  them  returned  to  the 
writers  thereof,  under  such  regulations  as  the 
Postmaster  General  may  prescribe.  But  noth- 
ing contained  in  this  title  shall  be  so  construed 
as  to  authorize  any  postmaster  or  other  per- 
son to  open  any  letter  not  addressed  to  himself. 
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<m  original  submiMion.  MesMTM,  John 
O'Grady  and  Charles  8.  Oryaler  were  with 
him  on  his  brief. 

Solicitor  General  RIoliArdfl  and  Mr. 
Robert  A.  Howard  for  appellee  on  orig- 
inal submission: 

In  the  exercise  of  his  discretion,  the  Post- 
master General  cannot  be  supervised  or  con- 
trolled by  the  courts. 

Enterprise  8av.  Asao,  ▼.  Zumatein,  64 
Fed.  837. 

The  finding  of  the  Postmaster  General  on 
the  issue  of  fact  is  an  act  involving  the  ex- 
ercise of  judgment  and  discretion. 

Enterprise  Ba/v.  Aaao,  ▼.  Zumetein,  64 
Fed.  840. 

Courts  will  not  interfere  to  control  an 
executive  c^cer  in  the  discharge  of  a  duty 
involving  the  exercise  of  judgn^t  and  dis- 
cretion. 

Decatur  v.  Pwulding,  14  Pet  516,  10  L. 
ed.  608;  Gaines  v.  Thompson,  7  Wall.  347, 
19  L.  ed.  62. 

Mr,  James  H«  Harkless  for  appellants 
on  oral  argument. 

Mr,  Robert  A.  Howard  for  appellee  on 
on  oral  argument. 

[103]  *Mr.  Justice  Peekliaiiiy  after  makinc 
the  foregoing  statement  of  facts,  delivered 
the  opinion  of  the  court: 

The  bill  of  the  complainants  as  amended 
raises  some  grave  questions  of  constitutional 
law  which,  in  the  view  the  court  takes  of 
the  ease,  it  is  unnecessary  to  decide.  We 
may  assume,  without  deciding  or  expressing 
any  opinion  thereon,  the  constitutionality 
in  all  particulars  of  the  statutes  above  re- 
ferred to,  and  therefore  the  questions  arising 
in  liie  case  will  be  limited  (1)  to  the  in- 
quiry as  to  whether  the  action  of  the  Post- 
master General  imder  the  circumstances  set 
forth  in  the  complainants'  bill  is  justified 
by  the  statutes;  and  (2),  if  not,  whether  the 
eomplainants  have  any  remedy  in  the  courts. 

First.  As  the  case  arises  on  demurrer,  all 
material  facts  averred  in  the  bill  are,  of 
eourse,  admitted.  It  is  therefore  admitted 
that  the  business  of  the  complainants  is 
founded  "almost  exclusively  on  the  physical 
.  and  practical  proposition  that  the  mind  of 
the  human  race  is  largely  responsible  for  its 
ills;  and  is  a  perceptible  factor  in  the  treat- 
ing, curing,  benefiting,  and  remedying  there- 
of, and  that  the  human  race  does  possess  the 
innate  power,  through  proper  exercise  of 
the  faculty  of  the  bram  and  mind,  to  largely 
control  and  remedy  the  ills  that  humanily  is 
heir  to,  and  (complainants)  discard  and 
eliminate  from  their  treatment  what  is  com- 
monly known  as  divine  healing  and  Chris- 
tian scienci^  and  they  are  conmied  to  prac- 
tical scientific  treatment,  emanating  from 
the  source  aforesaid." 

These  allegations  are  not  conclusions  of 
law,  but  are  statements  of  fact  upon  which, 
as  averred,  the  business  of  the  complainants 
is  based,  and  Uie  question  is  whether  the  com- 
plainants, who  are  conducting  the  business 
upon  the  basis  stated,  thereby  obtain  money 
and  property  through  the  m.ils  by  means  of 
false  or  fraudulent  pretenses,  representa- 
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ticms,  or  promises.  Can  such  a  business  ba 
properly  pronounced  a  fraud  within  the  stat- 
utes of  the  United  States  T 

There  can  be  no  doubt  that  the  influence 
of  the  mind  upon  the  'physical  condition  of  [ 
the  body  is  very  powerful,  and  that  a  hope- 
ful mental  state  goes  far,  in  many  cases, 
not  only  to  alleviate,  but  even  to  aid  verjr 
Iai*gely  in  the  cure  of  an  illness  from  which 
the  body  may  suffer.    And  it  is  said  that  na- 
ture may  itself,  frequently,  if  not  generally, 
heal  the  ills  of  the  body  without  recourse 
to  medicine,  and  that  it  cannot  be  doubted 
that  in  numerous  cases  nature,  when  left 
to  itself,  does  succeed  in  curing  many  bodily 
ills.     How  far  these  claims  are  borne  out 
by  actual  experience  may  be  matter  6f  opin- 
ion.    Just  exactly  to  what  extent  the  men- 
tal condition  affects  the  body,  no  one  can 
accurately  and  definitely  say.     One  person 
may  believe  it  of  far  greater  ^cac;^  than  an- 
other, but  surely  it  cannot  be  said  that  it 
is  a  fraud  for  one  person  to  contend  that  the 
mind  has  an  effect  upon  the  body  and  ita 
physical  condition  greater  that  even  a  vast 
majority  of  ifatelHgent  people  might  be  will- 
ing to  admit  or  believe.     Even  intelligent 
people  may  and    indeed    do    diff^er    among 
themselves  as  to  the  extent  of  this  mentiu 
effect.     Because  the  complainants  might  or 
did  claim  to  be  able  to  effect  cures  by  rea- 
son of  working  upon  and  affecting  the  men- 
tal powers  of  the  individual,*  and  directing 
them  towards  the  accomplishment  of  a  cure 
of  the  disease  under  which  he  might  be  suf- 
fering, who  can  say  that  it  is  a  fraud,  or 
a.  false  pretense' or  promise  within  the  mean- 
ing of  tnese  statutes  T    How  can  anyone  lay 
down  the  limit  and  say  beyond  that  there 
are  fraud  and  false  pretenses  T    The  claim  of 
the  ability  to  cure  may  be  vastly  greater 
than  most  men  would  be  ready  to  admit, 
and  yet  those  who  might  denv  the  existence 
or  virtue  of  the  remedy  would  only  differ  in 
opinion  from  those  who  assert  it.    There  is 
no  exact  standard  of  absolute  truth  by  which 
to  prove  the  assertion  false  and  a  fraud. 
We  mean  by  that  to  say  that  the  claim  of 
complainants  cannot  be  the  subject  of  proof 
as  of  an  ordinary  fact;  it  cannot  be  proved 
as  a  fact  to  be  a  fraud,  or  false  pretense  or 
promise,  nor  can  it  properly  be  said  that 
those  who  assume  to  neal  bodily  ills  or  in- 
firmities by  a  resort  to  this  method  of  cure 
are  guilty  of  obtaining  money  under  falsa 
pretenses,  such  as  are  intended  in  the  stat- 
utes, which  evidently  do  not  assume  to  deal 
with  mere  matters  of  opinion  upon  subjects 
which  are  not  capable  of  proof  as  to  their 
falsity.    We  may  not  'believe  in  the  efficacy  [105] 
of  the  treatment  to  the  extent  claimed  by 
complainants,  and  we  may  have  no  sympa- 
thy with  them  in  such  claim^,  and  yet  their 
eflfectiveness  is  but  matter  of  opinion  in  any 
court.    The  bill  in  this  case  avers  that  those 
who  have  business  with   complainants  are 
satisfied  with  their  method  of  treatment,  and 
are  entirely  willing  that  the  money  they  sent 
should  be  delivered  to  the  complainants.    In 
other  words,  they  seem  to  have  faith  in  the 
efficacy  of  the  complainants'  treatment,  and 
in  their  ability  to  neal  as  claimed  by  them. 
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If  they  fail,  the  answer  might  be  that  all 
human  means  of  treatment  are  also  liable 
to  fail,  and  will  necessarily  fail  when  the  ap- 
pointed time  arrives.  There  is  no  claim  that 
the  treatment  by  the  complainants  will  al- 
ways succeed. 

Suppose  a  person  should  assert  that,  by 
the  use  of  electricity  alone,  he  could  treat 
diseases  as  efficaciously  and  successfully  as 
the  same  have  heretofore  been  treated  by 
''regular"  physicians.  Would  these  statutes 
justify  the  Postmaster  General,  upon  evi- 
dence satisfactory  to  him,  to  adjuage  such 
c^  urn  to  be  without  foundation,  and  then  to 
pronounce  the  person  so  claiming,  to  be 
guilty  of  procuring,  by  false  or  fraudulent 
pretenses,  the  moneys  of  people  sending  him 
money  through  the  mails,  and  then  to  pro* 
^  hibit  the  delivery  of  any  letters  to  him  T  The 
moderate  application  of  electricity,  it  is 
strongly  maintained,  has  ^eat  effect  upon 
the  human  system,  and  just  how  far  it 
may  cure  or  mitigate  diseases  no  one  can  tell 
with  certainty.  It  is  still  in  an  empirical 
stage,  and  enthusiastic  believers  in  it  may 
regard  it  as  entitled  to  a  very  high  posi- 
tion in  therapeutics,  while  many  others  may 
think  it  absolutely  without  value  or  potency 
in  the  cure  of  disease.  Was  this  kind  of 
question  intended  to  be  submitted  for  deci- 
sion to  a  Postmaster  General,  and  was  it  in- 
tended that  he  might  decide  the  claim  to  be 
a  fraud  and  enjoin  the  delivery  of  letters 
through  the  mail  addressed  to  the  person 
practising  such  treatment  of  disease?  As 
the  effectiveness  of  almost  any  particular 
method  of  treatment  of  disease  is,  to  a  more 
or  less  extent,  a  fruitful  source  of  differ- 
ence of  opinion,  even  though  the  ^eat  major- 
ity mav  oe  of  one  way  of  thinking,  the  effi- 
cacy of  any  special  method  is  certainly  not 
a  matter  for  the  decision  of  the  Postmaster 
General  within  these  statutes  relative  to 
[106]  fraud.  'Unless  the  (question  mav  be  reduced 
to  one  of  fact,  as  distinguished  from  mere 
opinion,  we  think  these  statutes  cannot  be  in- 
voked for  the  purpose  of  stopping  the  deliv- 
ery of  mail  matter. 

.  Vaccination  is  believed  by  many  to  be  a 
preventive   of   smallpox,   while   others    re- 

Sard  it  as  unavailing  for  that  purpose.  Un- 
er  these  statutes  could  the  Postmaster  Gen- 
eral, upon  'evidence  satisfactory  to  him,  de- 
cide that  it  was  not  a  preventive,  and  ex- 
clude from  the  mails  all  letters  to  one  who 
practised  it  and  advertised  it  as  a  method 
of  prevention,  on  the  cround  that  the  moneys 
he  received  through  tne  mails  were  procured 
by  false  pretenses? 

Again,  there  are  many  persons  who  do  not 
believe  in  the  homeopathic  school  of  medi- 
cine, and  who  think  that  such  doctrine,  if 
gractised  precisely  upon  the  lines  set  forth 
y  its  originator,  is  absolutely  inefficacious 
in  the  treatment  of  diseases.  Are  homeo- 
pathic physicians  subject  to  be  proceeded 
against  under  these  statutes,  and  liable,  at 
the  discretion  of  the  Postmaster  General, 
upon  evidence  satisfactory  to  him,  to  be 
found  guilty  of  obtaining  money  under  false 
pretenses,  and  their  letters  stamped  as 
fraudulent  and  the  money  contained  therein 
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as  pasrment  for  their  professional  services- 
sent  back  to  the  writers  of  the  letters  ?  And, 
turning  the  question  around,  can  physicians 
of  what  is  called  the  "old  school"  be  thua 
proceeded  against?  Both  of  these  different 
schools  of  niedicine  have  their  followers,  and 
many  who  believe  in  the  one  will  pronounce 
the  other  wholly  devoid  of  merit.  But  there 
is  no  precise  standard  by  which  to  measure 
the  claims  of  either,  for  people  do  recover 
wlio  are  treated  according  to  the  one  or  the 
other  school.  And  so,  it  is  said,  do  people 
recover  who  are  treated  under  this  mental 
theory.  By  reason  of  it?  That  cannot  be 
averred  as  matter  of  fact.  Many  think 
they  do.  Others  are  of  the  contrary  opin- 
ion. Is  the  Postmaster  General  to  decide 
the  question  under  these  statutes? 

Other  instances  might  be  adduced  to  illus- 
trate the  proposition  that  these  statutes  were 
not  intended  to  cover  any  case  of  what  the 
Postmaster  General  might  think  to  be  false 
opinions,  but  only  cases  of  actual  fraud  in  fact, 
in  regard  to  which  opinion  formed  no  baais. 

*It  may,  perhaps,  be  urged  that  the  in- [107] 
stances  above  cited  by  way  of  illustration 
do  not  fairly  represent  the  caao  now  before 
us,  but  the  difference  is  one  of  degree  only. 
It  is  a  question  of  opinion  in  all  the  cases, 
and  although  we  may  think  the  opinion  may 
be  better  founded  and  based  upon  a  more  in- 
telligent and  a  longer  experience  in  some 
cases  than  in  others,  yet  after  all,  it  is,  in 
each  case,  opinion  only»  And  not  existing 
facts  with  which  these  cases  deal.  There 
are,  as  the  bill  herein  shows,  many  believers 
in  the  truth  of  the  claims  set  forth  by  com- 
plainants, and  it  is  not  possible  to  deter- 
mine as  a  fact  that  those  claims  are  so  far 
unfounded  as  to  justify  a  determination  that 
those  who  maintain  them  and  pracUse  upon 
that  basis  obtain  their  money  by  ftilse  pre- 
tenses within  the  meaning  of  these  statutes. 
The  opinions  entertained  cannot,  like  alle- 
gations of' fact,  be  proved  to  be  false,  and 
therefore  it  cannot  oe  proved,  as  matter  of 
fact,  that  those  who  maintain  them  obtain 
their  money  by  false  pretenses  or  promises, 
as  that  phrase  is  generally  understood,  and 
fts,  in  our  opinion,  it  is  used  in  these  statutes^ 

That  the  complainants  had  a  hearing  be- 
fore the  Postmaster  General,  and  that  his  de- 
cision was  made  after  such  hearing,  cannot 
affect  the  case.  The  alleffation  in  the  bill 
as  to  the  nature  of  the  claim  of  complain- 
ants and  upon  what  it  is  founded  is  admitted 
by  the  demurrer,  and  we  therefore  have  un- 
disputed and  admitted  facts,  which  show 
upon  what  basis  the  treatment  by  complain- 
ants rests,  and  what  is  the  nature  and  char- 
acter of  their  business.  From  these  Admitted 
facts,  it  is  obvious  that  complainants,  in 
conducting  their  business,  so  far  as  this  rec- 
ord shows,  do  not  violate  the  laws  of  Con- 
gress. The  statutes  do  not,  as  matter  of  law, 
cover  the  facts  herein. 

Second.  Conceding,'  for  the  purpose  of 
this  case,  that  Congress  has  full  and  abso- 
lute jurisdiction  over  the  mails,  and  that  it 
may  provide  who  may  and  who  may  not 
use  them,  and  that  its  action  is  not  subject 
to  review  by  the  courts,  and  also  conceding 

9S 


107-110 


Supreme  Coubt  of  tiie  UifirsD  States. 


Oct.  Tfuui; 


the  conclusive  character  of  the  determinaiioii 
by  the  Postmaster  General  of  any  material 
and  relevant  questions  of  fact  arising  in  the 
administration  of  the  statutes  of  Congress 
relating  to  his  department,  the  question  still 
remains  as  to  tne  power  of  the  court  to 
grant  relief  where  the  Postmaster  General 
f  108] has  assumed  'and  exercised  jurisdiction  in  a 
case  not  covered  by  the  statutes,  and  where 
he  has  ordered  the  detention  of  mail  matter, 
when  the  statutes  have  not  granted  him 
power  so  to  order.  Has  Congress  intrusted 
the  administration  of  these  statutes  wholly 
to  the  discretion  of  the  Postmaster  General, 
and  to  such  an  extent  that  his  determina- 
tion is  conclusive  upon  all  questions  arising 
under  those  statutes,  even  though  the  evi- 
dence which  is  adduced  before  him  is  wholly 
uncontradicted,  and  shows,  beyond  any  room 
for  dispute  or  doubt,  that  the  case,  in  any 
view,  is  beyond  the  statutes,  and  not  cov- 
ered or  provided  for  by  them  T 

That  the  conduct  of  the  postoffice  is  a  part 
of  the  administrative  department  of  the  gov- 
ernment is  entirely  true,  but  that  does  not 
necessarily  and  always  oust  the  courts  of 
juri'^iction  to  grant  relief  to  a  party  ag- 
grieved by  any  action  by  the  head,  or  <me 
of  the  subordinate  officials,  of  that  Depart- 
ment, which  is  unauthorized  by  the  statute 
under  which  he  assumes  to  act.  The  acts  of 
all  its  officers  must  be  iustified  by  some  law, 
and  in  case  an  official  violates  the  law  to 
the  injury  of  an  individual  the  courts  gen- 
erally have  jurisdiction  to  grant  relief. 

Hie  Land  Department  of  the  United  States 
is  administrative  in  its  character,  and  it  has 
been  fretjuently  held  by  this  court  that,  in 
the  administration  of  the  public  land  sys- 
tem of  the  United  States,  questions  of  fact 
■are  for  the  consideration  and  judgment  of 
the  Land  Department,  and  its  judgment 
thereon  is  final.  Burfenning  v.  Chicago,  8t. 
P.  M,  d  0.  R.  Co.  163  U.  S.  321,  41  L.  ed. 
175,  16  Sup.  Ct.  Rep.  1018;  Johnson  v. 
Vrew,  171  U.  S.  93,  90,  43  L.  ed.  88,  91,  18 
Sup.  Ct.  Rep.  800;  Qardner  v.  Boneatell, 
180  U.  S.  362,  45  L.  ed.  574,  21  Sup.  Ct.  Rep. 
^99. 

While  the  analogy  between  the  above-cited 
cases  and  the  one  now  before  us  is  not  per- 
fect, yet,  even  in  them  it  is  held  that  the  de- 
cisions of  the  officers  of  the  Department  upon 
questions  of  law  do  not  conclude  the  courts, 
and  they  have  power  to  grant  relief  to  an 
individual  aggrieved  by  an  erroneous  de- 
cision of  a  legal  question  by  Department 
officers. 

Thus  in  the  Burfenning  Case,  163  U.  S. 
321,  41  L.  ed.  175,  16  Sup.  Ct.  Rep.  1018,  a 
tract  of  land  had  been  reserved  from  home- 
stead and  pre-emption,  and  had  been  includ- 
ed within  the  limits  of  an  incorporated  town, 
notwithstanding  which  the  Land  Department 
had  decided  that  the  land  was  open  to  entry, 
and  had  granted  a  patent  under  the  statute 
(109]*relating  to  homesteads.  The  court  said 
that  "when,  by  act  of  Congress,  a  tract  of 
land  has  been  reserved  from  homestead  and 
pre-emption,  or  dedicated  to  any  special  pur- 
pose, proceedings  in  the  Land  Department  in 
defiance  of  such  reservation  or  dedication, 
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although  culminating  in  a  patent,  transfer 
no  title,  and  may  be  challenged  in  an  action 
at  law.  In  other  words,  the  action  of  the 
Land  Department  cannot  override  the  ex- 
pressed will  of  Congress,  or  conv^  away 
public  lands  in  disregard  or  defiance 
thereof." 

Here  it  is  contended  that  the  Postmaster 
General  has,  in  a  case  not  covered  by  the 
acts  of  Congress,  excluded  from  the  mails 
letters  addressed  to  the  complainants.  His 
right  to  exclude  letters,  or  to  refuse  to  per- 
mit their  delivery  to  persons  addressed,  must 
depend  upon  some  law  of  Congress,  and  if 
no  such  law  exists,  then  he  cannot  exclude 
or  refuse  to  deliver  them.  Conceding,  ar- 
guendOf  that  when  a  question  of  fact  arises, 
which,  if  found  in  one  way,  would  show  a 
violation  of  the  statutes  in  question  in  some 
particular,  the  decision  of  the  Postmaster 
Greneral  that  such  violation  had  occurred, 
based  upon  some  evidence  to  that  effect, 
would  be  conclusive  and  final,  and  not  the 
subjecit  of  review  by  any  court,  yet  to  that 
assumption  must  be  added  the  statement 
that,  if  the  .evidence  before  the  Postmaster 
General,  in  an^  view  of  the  facts,  failed  to 
show  a  violation  of  any  Federal  law,  the 
determination  of  that  official  that  such  vio- 
lation existed  would  not  be  the  determina- 
tion of  a  question  of  fact,  but  a  pure  mistake 
of  law  on  his  part,  because  the  facts,  being 
conceded,  whether  they  amounted  to  a  vio- 
lation of  the  statutes  would  be  a  legal  ques- 
tion, and  not  a  question  of  fact.  Being  a 
question  of  law  simply,  and  the  case  stated 
in  the  bill  being  outside  of  the  statutes,  the 
result  is  that  the  Postmaster  General  has  or- 
dered the  retention  of  letters  directed  to 
complainants  in  a  case  not  authorized  by 
those  statutes.  To  authorize  the  interfer- 
ence' of  the  Postmaster  General,  the  facta 
stated  must,  in  some  aspect,  be  sufficient  to 
permit  him,  under  the  statutes,  to  make  the 
order. 

The  facts,  which  are  here  admitted  of  rec- 
ord, show  that  the  case  is  not  one  which,  by 
any  construction  of  those  facts,  is  covered 
or  provided  for  by  the  statutes  under  which 
the  Postmaster  ^General  haa  assumed  to  act, [llO] 
and  his  determination  that  those  admitted 
facts  do  authorize  his  action  is  a  clear  mis- 
take of  law  as  applied  to  the  admitted  facts, 
and  the  courts,  tnerefore,  must  have  power 
in  a  proper  ^roceedins  to  grant  relief.  Oth- 
erwise, the  individuskl  is  left  to  the  abso- 
lutely uncontrolled  and  arbitrary  action  of 
a  public  and  administrative  officer,  whose 
action  is  unauthorized  by  any  law,  and  is 
in  violation  of  the  rights  of  the  individual. 
Where  the  action  of  such  an  officer  is  thus 
unauthorized,  he  thereby  violates  the  prop- 
erty j-ights  of  the  person  whose  letters  are 
withheld. 

In  our  view  of  these  statutes  the  complain- 
ants had  the  legal  right,  imder  the  general 
acts  of  Congress  relating  to  the  mails,  to 
have  their  letters  delivered  at  the  postoffice 
as  directed.  They  had  violated  no  law  which 
Congress  had  passed,  and  their  letters  con- 
tained checks,  drafts,  money  orders,  and 
money  itself,  all  of  which  were  their  prop- 
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ertj  as  soon  as  they  were  deposited  in  the 
various  postoffices  for  transmission  by  mail. 
They  allege,  and  it  is  not  difficult  to  see  that 
the  allegation  is  true,  that,  if  such  action 
be  persisted  in,  these  complainants  will  be 
entirely  cut  off  from  all  mail  facilities,  and 
their  business  will  necessarily  be  greatly  in- 
jured, if  not  wholly  destroyed,  such  busi- 
ness being,  so  far  as  the  l^ws  of  Congress 
are  concerned,  legitimate  and  lawful.  In 
other  words,  irreparable  injury  will  be  done 
to  these  complainants  by  the  mistaken  act 
of  the  Postmaster  General  in  direisting  the 
defendant  to  retain  and  refuse  to  deliver  let- 
ters addressed  to  them.  The  Postmaster 
.  General's  order,  being  the  result  of  a  mis- 
taken view  of  Uie  law,  could  not  operate  as 
a  defense  to  this  action  on  the  part  of  the 
defendant,  though  it  might  justify  his  obe- 
dience thereto  until  some  action  of  the  court. 
In  such  a  case  as  the.  one  before  us  there  is 
no  adequate  remedy  at  law,  the  injunction 
to  prohibit  the  further  withholding  of  the 
mail  from  complainants  being  the  only  rem-< 
edy  at  all  adequate  to  the  full  relief  to  which 
the  complainants  are  entitled.  Although  the 
Postmaster  General  had  jurisdiction  over  the 
subject-matter  (assuming  the  validity  of  the 
acts),  and  therefore  it  was  his  duty,  upon 
complaint  being  made,  to  decide  the  ques- 
tion of  law  whether  the  case  stated  was 
[lll]*within  the  statute,  yet  such  decision,  bttng 
a  legal  error,  does  not  bind  the  courts. 

Without  deciding/  therefore,  or  expressing 
any  opinion  upon  the  various  constitutional 
objections  set  out  in  the  bill  of  complain- 
ants, but  simply  holding  that  the  admitted 
facts  show  no  violation  of  the  statutes  cited 
above,  but  an  erroneous  order  given  by  the 
Postmaster  General  to  defendant,  which  the 
courts  have  the  power  to  grant  relief 
against,  we  are  constrained  to  reverse  the 
judgment  of  the  circuit  court,  with  instruc- 
tions to  overrule  the  defendant's  demurrer 
to  the  amended  bill,  with  leave  to  answer, 
and  to  grant  a  temporary  injunction  as  ap- 
plied for  by  complainants,  and  to  take  such 
xurther  proceedings  as  may  be  proper,  and 
not  inconsistent  with  this  opinion.  In  over- 
ruling the  demurrer,  we  do  not  mean  to  pre- 
clude the  defendant  from  showing  on  the 
trial,  if  he  can,  that  the  business  of  com- 
plainants, as  in  fact  conducted,  amounts  to 
a  violation  of  the  statutes  as  herein  con- 
strued. 

Judgment  reversed, 

Mr.  Justice  White  and  Mr.  Justice 
VeKenna,  believing  the  judgment  should 
be  affirmed,  dissent^  from  the  foregoing 
opinion. 

iOma  ROMIQ    and    Daniel    W.    Harding, 

Appts., 

V, 

MYRTLE  GILLETT. 

(See  8.  C.  Reporter's  ed.  111-117.) 

Mortgaffea  —  foreclosure  —  insuffioieni  af- 
fidavit for  service  by  puhUoation  —  rights 
of  grantee  of  mortgagor. 

1.    The  grantee  of  a  purchaser  at  a  foreclos- 
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ore  sale  cannot,  because  of  the  Insufficiency 
of  the  affldsvlt  for  service  by  publication, 
be  dispossessed  or  the  Judgment  set  aside 
by  a  court  of  equity  at  the  instance  of  one 
claiming  under  the  mortgagor  by  a  deed  sab- 
sequent  to  the  mortgage,  which  remains  un- 
paid ;  but  the  latter  is  only  entitled  to  be  let 
In  to  make  any  equitable  defense  which  he 
may  have. 

[No.  62.] 

Argued  October  tO,  21,  1902.    Decided  No- 
vember 17, 1902. 

APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Oklahoma  to  review  a 
judgment  affirming  a  judgment  of  the  trial 
court  which  had  set  aside  a  judgment  of 
foreclosure  and  all  subsequent  proceedings, 
and  directed  that  the  grantee  of  the  mort- 
gagor be  put  in  immediate  possession  of  the 
mortgaged  premises.     Reversed. 

See  same  case  below,  10  Okla.  186,  62  Pae. 
805. 

Statement  by  Mr.  Justice  Brewer  t 

*0n  February  2,  1895,  Don  A.Qillettmade  T^M) 
and  delivered  to  John  Romig  a  note  for 
$700,  secured  by  a  mortgage  on  80  a^es  la 
Garfield  county,  Oklahoma.  On  February 
6,  1895,  the  mortgagor  sold  and  conveyed 
the  real  estate  to  Myrtle  Gillett.  On  March 
11,  1896,  the  mortgagee,  Romig,  commenced 
an  action  of  foreclosure  in  the  district  oourt 
of  that  county  against  Don  A.  Gillett  and 
Myrtle  Gillett.  In  the  petition,  Mjrrtle  Gil* 
lett  was  alleged  to  have  some  interest  in  the 
real  estate,  out  junior  and  subsequent  to 
plaintiff's  mortgage.  A  summons  was  is- 
sued and  returned  not  served,  the  sheriff 
certifying  that  the  defendants  were  nol 
found  in  Garfield  county.  On  June  2,  plain- 
tiff filed  an  affidavit  for  publication,  which 
affidavit  disclosed  fully  the  nature  of  the 
action  and  the  relief  sought,  and  added: 

"Affiant  further  says  that  he  is  unable, 
and  that  the  plaintiff  is  unable  by  using 
due  diligence,  to  obtain  service  of  summons 
on  the  eaid  defendants  within  the  territory 
of  Oklahoma. 

"Affiant  further  states  that  on  the  —  day 
of  March,  1896,  he  caused  a  summons  to  be 
issued  in  said  cause  for  said  defendants,  di- 
rected to  the  sheriff  of  Garfield  county,  Ok- 
lahoma territory.  Sheriff  .made  return, 
'Defendants  not  found  in  my  county.' 

"Affiant  further  states  upon  information 
and  belief  that  the  said  defendants  Don  A. 
Gillett  and  Myrtle  Gillett  are  nonresidents 
of  the  territory  of  Oklahoma,  and  that  serv- 
ice of  summons  cannot  be  made  on  the  said 
defendants  Don  A.  Gillett  and  Myrtle  Gil- 
lett within  the  said  territory  of  Oklahoma, 
and  that  said  plaintiff  wishes  to  obtain  serv- 
ice upon  said  defendants  by  publication;  and 
further,  affiant  sayeth  not." 

^Publication  was  made  and  proof  thereof  [11 3] 
filed  as  required  by  the  statutes.  On  De- 
cember 18,  1896,  a  judgment  of  foreclosure 
was  entered  acainst  both  defendants,  and  a 
sale  of  the  real  estate  ordered.  An  order  of 
sale  was  Issued  on  January  20,  1897.  A 
sale  was  made  to  the  plaintiff  and  confirmed 
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by  the  court  March  1,  1897,  and  an  order 
entered  directing  the  sheriff  to  execute  a 
deed  to  the  purchaser  and  put  him  in  pos 
session.  A  need  was  accordingly  made  and 
the  plaintiff  put  in  possession  on  March  9, 
1807.  Tliereafter  Daniel  W.  Harding  pur- 
chased the  property  from  the  plaintiff  Ro- 
mig,  received  a  deed  therefor  and  entered 
into  possession  on  March  10,  1897.  He  im- 
proved the  property,  which  up  to  that  time 
was  unimproved  prairie  land,  by  the  erec- 
tion of  three  residences  and  other  permanent 
structures  of  the  value  of  $2,000,  paid  taxes 
to  the  amount  of  $200,  and  has  ever  since 
resided  thereon. 

On  May  11,  1898,  Myrtle  Gillett  filed  a 
motion  to  set  aside  the  judgment,  and  all 
proceedings  had  thereunder,  on  the  ground 
that  the  court  had  never  acquired  any  juris- 
diction; that  she  was,  at  all  times  during 
the  pendency  of  the  action,  a  resident  of  the 
territory  of  Oklahoma,  living  in  an  adjoin- 
ing county  and  within  20  miles  of  the  mort- 
gaged real  estate,  and  that  she  had  no 
knowledge  of  the  institution  or  prosecution 
of  the  cause  until  long  after  the  sale  of  the 
land  by  the  sheriff.  Upon  the  hearing  of 
this  motion  the  court  entered  an  order  set- 
ting aside  the  judgment  and  all  subsequent 
proceedings,  and  directing  that  she  be  put 
in  immedSiate  possession  of  the  premises. 
This  order  and  judgment  of  the  trial  court 
was  affirmed  by  the  supreme  court  of  the 
territory  on  June  30,  1900  ( 10  Okla.  186, 62 
Pac.  805),  whereupon  the  case  was  brought 
here  on  appeal. 

The  statutes  of  Oklahoma  of  1893,  which 
were  in  force  at  the  time  of  these  proceed- 
ings, required  that  actions  for  the  foreclos- 
ure of  a  mortgage  be  brought  in  the  county 
in  which  the  real  estate  is  situated.  Section 
3950  authorized  service  by  publication  in 
such  cases  "where  any  or  all  of  the  defend- 
ants reside  out  of  the  territory,  or  where 
the  plaintiff,  with  due  diligence,  is  unable 
to  make  service  of  summons  upon  such  de- 
(114]feiidaiit  *or  defendants  within  the  terri- 
tory." Sections  3951,  3955,  and  4498  read 
as  follows: 

"Sec*  39ul.  Before  service  can  be  made  by 
publication  an  affidavit  must  be  filed  stat- 
ing that  the  plaintiff,  with  due  diligence,  is 
unable  to  make  service  of  the  summons  upon 
the  defendant  or  defendants  to  be  served  by 
publication,  and  showing  that  the  case  is 
one  of  those  mentioned  in  the  preceding  sec- 
tion. When  such  affidavit  is  filed,  the  party 
may  proceed  to  make  service  by  puUication." 

"Sec.  3955.  A  party  against  whom  a  judg- 
ment or  order  has  been  rendered  without 
other  service  than  by  publication  in  a  news- 
paper, may,  at  any  time  within  three  years 
after  the  date  of  the  judgment  or  order, 
have  the  same  opened,  and  be  let  in  to  de- 
fend. Before  the  judgment  or  order  shall 
be  opened,  the  applicant  shall  give  notice  to 
the  adverse  party  of  his  intention  to  make 
such  an  application,  and  shall  file  a  full 
answer  to  the  petition,  pay  all  costs,  if  the 
court  require  them  to  be  paid,  and  make  it 
appear  to  the  satisfaction  of  the  court,  by 
adidavit,  that  during  the  pendency  of  the 
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action  he  had  no  actual  notice  thereof  in 
time  to  appear  in  court  and  make  his  de- 
fense; but  the  title  to  any  property,  the  sub- 
ject of  the  judgment  or  order  sought  to  be 
opened,  which  by  it,  or  in  consequence  of  it,, 
snail  have  passed  to  a  purchaser  in  good 
faith,  shall  not  be  affected  by  any  proceed- 
ings under  this  section." 

^'Scc.  4498.  In  all  cases,  any  occupying- 
claimant  being  in  quiet  possession  of  any 
lands  or  tenements  for  which  such  person 
can  show  a  plai^  and  connected  title  m  law 
or  equity,  ...  or  being  in  quiet  posses- 
sion of  and  holding  the  same  by  deed  .  .  . 
from  and  under  any  person  claiming  title  a» 
aforesaid,  ...  or  being  in  quiet  posses- 
sion of  and  holding  the  same  under  sale  on 
execution  or  order  of  sale  against  any  per- 
son claiming  title  as  aforesaid,  .  .  .  or 
any  person  in  quiet  possession  of  any  land, 
claiming  title  tiiereto  and  holding  the  same 
under  a  sale  and  conveyance  made  .  .  . 
in  pursuance  of  any  order  of  court  or  decree 
in  chancery,  where  lands  are  or  have  been 
directed  to  be  sold,  and  the  purcl^asers  there- 
of have  obtained  title  to  and  possession  of 
the  same  without  any  fraud  or  collusion  on 
his,  her,  or  their  part,  shall  not  be  evicted 
or  *thrown  out  of  possession  by  any  person  [115] 
or  persons  who  shall  set  up  and  prove  an 
adverse  and  better  title  to  said  lands,  until 
said  occupying  claimant,  his,  her,  or  their 
heirs,  shall  m  paid  the  full  value  of  all 
lasting  and  valuable  improvements  made  on 
said  lands  by  such  occupying  claimant,  or 
bv  the  person  or  persons  under  whom  he, 
she,  or  tney  may  hold  the  same,  previous  to 
receiving  actual  notice  by  the  commence- 
ment of  suit  on  such  adverse  claim  by  which 
eviction  may  be  effected." 

Mr,  A.  A.  HoehliiiCf  J'**  argued  tli* 
cause,  and,  with  Mr,  Charles  B.  Wilaon, 
filed  a  brief  for  appellants: 

An  application  to  open  «  judgment  ob> 
tained  by  default,  made  under  a  statute, 
must  substantially  coipply  with  all  of  its 
provisions. 

Durham  v.  Moore,  48  Kan.  185,  29  Pae. 
472. 

The  court  erred  in  vacating  the  title  of 
appellant  Harding  notwithstanding  the  ex- 
press stntutOTy  provisions  that  the  title  of 
a  bona  fide  purchaser  for  value,  acquired 
under  or  in  consequence  of  a  judgment  there- 
afler  opened  or  vacated,  shall  not  thereby 
be  defeated  or  affected. 

Howard  v.  Entreken,  24  Kan.  428.  See 
also  Guiteau  v.  Wisely,  47  111.  433;  Taylor 
V.  Boyd,  3  Ohio,  338,  17  Am.  Dec.  603. 

To  hold  that  the  appellant  Harding  can 
be  so  summarily  deprived  of  his  money  and 
property,  without  redress  of  any  kind,  is 
not  only  in  direct  oonfiict  with  the  laws  of 
Oklahoma,  but  is  subversive  of  every  legal 
and  equitable  consideration,  even  without 
the  aid  of  statutory  enactment. 

2  Freeman,  Judgm.  §  509;  Reeve  v.  JTew- 
ncdy,  43  Cal.  64U;  Hammond  v.  Davenport, 
16  Ohid  St  177;  Hahn  v.  Kelly,  34  QaL 
391,  94  Am.  Dec.  742;  Ogden  v.  Walters, 
12  Kan.  282;  Callen  v.  Ellison,  13  Ohio  St. 
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446,  82  Am.  Dec.  448 ;  Pfkyne  v.  Lott,  00  Mo. 
676,  3  S.  W.  402 ;  Jones  v.  Driakill,  94  Mo. 
190.  7  8.  W.  Ill;  Schmidt  v.  Niemcyer,  100 
Mo.  207,  13  S.  W.  405;  Evans  v.  Pike,  118 
U.  8.  241,  30  L.  ed.  234,  G  Sup.  Ct.  Rep. 
1090;  Donaldson  ▼.  Rouzan,  8  Mart.  K.  8. 
162;  Stockton  ▼.  Downey,  6  La.  Ann.  681; 
Taylor  v.  Huey,  11  La.  Ann.  614;  Brohat 
T.  Brock,  10  Wall.  519,  sub  nom.  Doe  ea 
dem,  Brobst  ▼.  Roe,  19  L.  ed.  1002;  Bryan 
V.  Kales,  162  U.  S.  411,  40  L.  ed.  1020,  16 
Sup.  Ct.  Rep.  802;  Bryan  ▼.  Brasius,  162 
U.  S.  416,  40  L.  ed.  1022,  16  Sup.  Ct.  Rep. 
803;  Bryan  ▼.  JHnney,  162  U.  8.  419,  40  L 
ed.  1023,  16  Sup.  Ct.  Rep.  804. 

The  right  to  reimbursement  ci  a  pur* 
chAiser  in  good  faith  and  for  a  valuable  con- 
sideration, who  haa  made  improTemmta 
upon  the  property,  can  be  supported  upon 
general  principles  of  equity,  without  regard 
to  statutory  provisions. 

Bright  v.  Boyd,  1  Story,  478,  Fed.  Cas. 
No.  1,876. 

A  purchaser  at  a  foreclosure  sale  who  has 
made  valuable  improvements  in  the  belief 
that  he  has  a  clear  and  absolute  title  is  en- 
titled to  be  paid  for  them  in  case  the  psem- 
isea  are  redeemed. 

Canal  Bank  v.  Hudson,  111  U.  8.  66,  28 
L.  ed.  354,  4  Sup.  Ct.  Rep.  303;  2  Jones,. 
Mortg.  §1  1128,  1129. 

The  attempted  ouster,  witiiout  due  process 
of  law,  of  a  bona  fide  purchaser  for  value 
under  ttaid  foi^Iosilre  proceedings,  without 
reimbursement  of  purchase  money  or  of 
amounts  expended,  'in  good  faith  and  with- 
out notice,  for  improvements,  is  contrary  to 
the  express  provisions  of  the  statutes  of 
Oklahoma. 

Similar    statutory    provisions    have    fre- 

Suently  been  passed  upon  by  the  courts,  and 
he  constitutionality  of  sudx  legislation  up- 
held, and  its  provisions  construed  and  ap- 
plied in  accordance  with  the  manifest  pur- 
pose of  such  statutes  "to  secure  and  give 
to  each  one,  as  near  aa  may  be,  his  own." 

Hentig  v.  Redden,  I  Kan.  App.  163,  41 
Pac.  1054;  Deitzler  v.  Wilhite,  65  Kan.  200, 
40  Pac.  272;  Stephens  v.  Ballou,  25  Kan. 
618;  Stebbins  v.  Outhrie,  4  Kan.  353;  Qliek 
Y.  Oregg,  19  Ohio,  67;  BeardsUy  v.  Chap- 
man, 1  Ohio  St.  119. 

Mr.  Jeremiah  M,  Wilson  filed  a  brief 
on  behalf  of  appellaota  in  opposition  to  mo- 
tions t6  quash  supersedeas  and  to  dismiss 
appeal. 

Mr,  William  M.  Sprinser  argued  the 
cause,  and,  with  Mr.  Oeorge  P.  Rush,  filed 
a  brief  for  appellee: 

A  void  judgment  may  be  vacated  and  set 
aside  at  any  time  on  motion  of  the  defend- 
ant, without  advising  the  court  that  the  de- 
fendant has  a  valid  defense  to  the  action  in 
which  the  pretended  judgment  is  rendered. 

Hanson  v.  Wolcott,  19  Kan.  207 ;  Bond  v. 
Wilson,  8  Kan.  228,  12  Am.  Rep.  466; 
Oapcn  y.  Stephenson,  17  Kan.  616;  Mastin 
T.  Gray,  19  Kan.  468,  27  Am.  Rep.  149; 
Kirktcood  v.  Reedy,  10  Kan.  453;  Oreen  v. 
McMurtry,  20  Kan.  193;  Pierce  v.  Butters, 
21  Kan.  124;  McVeill  v.  Edie,  24  Kan.  110; 
Valley  Bank  d  Sav.  Inst,  v.  Ladies^  Cong, 
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Seicing  Soc,  28  Kan.  424;  Tracy  v.  Ounn,, 
29  Kan.  610;  Reynolds  v.  Fleming,  30  Kan. 
106,  46  Am.  Rep.  86,  1  Pac.  61 ;,  Williams^ 
V.  Moorehead,  33  Kan.  618,  7  Pac.  220. 

When   a  judgment  is  sought  to   be   set> 
aaide  because  of   some   defect  in   the  affi- 
davit of  publication,  the  constant  practice- 
in  Kansas  is  to  do  so  by  motion  filed  in  th& 
original  case. 

Harrison  v.  Beard,  30  Kan.  632,  2  Pac. 
632;  Hanson  v.  Wolcott,  19  Kan.  207; 
Washburn  v.  Buchanan,  52  Kan.  417,  34 
Pac.  1049;  Chrouch  v.  Martin,  47  Kan.  31 3» 
27  Pac.  986;  Long  v.  Fife,  45  Kan.  271,  2(^ 
Pae.  694. 

Under  the  Kansas  practice  such  a  judg- 
ment as  this  can  be  impeached  and  set  aside, 
even  in  an  action  in  ejectment,  upon  proof 
aliunde  to  show  that  the  court  did  not  have 
jurisdiction. 

Mastin  v.  Oray,  19  Kan.  468,  27  Am.  Rep. 
149;  McNeill  v.  Edie,  24  Kan.  IIO;  Kay  v. 
Walter,  28  Kan.  115;  Perry  v.  St.  Joseph 
d  W.  R.  Co.  29  Kan.  424;  Brinkman  v. 
Shaffer,  23  Kan.  631. 

The  doctrine  of  estoppel  or  limitatioik 
does  not  apply  to  a  void  judgment. 

Okla.  Stat.  1893,  §  4471;  Freeman,. 
Judgm.  I  117. 

A  mortgagee  in  possession  may  be  ousted 
before  his  debt  is  paid. 

Jones,  Mortg.  §  717;  Humphrey  v.  Hurd,. 
29  Mich.  44;  Caruthers  v.  Humphrey,  12 
Mich.  270;  Whetstone  v.  Coffey,  48  Tex^ 
270;  MiUs  v.  Heaton,  62  Iowa,  216,  2  N.  W. 
1112;  Newton  v.  McKay,  30  Mich.  380;. 
Parker  v.  Dacres,  2  Wash.  Terr.  439,  7  Pac^ 
893;  Jones,  Mortg.  (  1678;  Payne  v.  Long^ 
Bell  Lumber  Co.  9  Okla.  683,  60  Pae.  235^ 

Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

llie  supreme  court  of  Oklahoma  was  of 
opinion  that  the  affidavit  for  service  bv  pub- 
lication was  wholly  insufficient  in  that  it 
alleged  the  nonresidence  of  defendants  sim- 
ply upon  information  and  belief,  and  not 
positively;  that  being  so  insufficient  th^ 
defendant  Myrtle  Qillett  was  not  brought 
into  court,  and  the  judgment  and  all  sub- 
sequent proceedings  were,  as  to  her,  abso- 
lutely void.  On  Uie  other  hand,  it  is  con- 
tended by  the  appellants  that  a  separate 
ground  for  service  bv  publication  is  "where 
the  plaintifiT,  with  due  diligence,  is  unable 
to  make  service  of  summons  .  .  .  within 
the  territory;"  that  the  affidavit  for  publi- 
cation stated  positively  such  inability;  that,, 
therefore,  it  was  strictly  within  the  statute,, . 
and  authorized  the  publication  of  notice; 
that  the  publication  was  duly  made,  tb& 
defendants  were  thereby  brought  into  court^. 
and  the  judgment  and  all  subsequent  pro- 
ceedings were  regular  and  valid.  It  may 
well  tS  doubted  whether  this  contention  of 
appellants  can  be  sustained,  at  least  in 
cases  like  this  of  direct,  and  not  collateral, 
attack,  even  if  the  inability  to  obtain  per- 
sonal service  by  the  exercise  of  due  aili- 
gence  is  a  distinctive  ground  for  service  by 
publication.  It  would  seem  that  the  facta 
tending  to  *ahow  sufih  dlligeDM  should  be[116 
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•disclosed,  and  that  an  affidavit  merely  al- 
leging inability  was  one  of  a  conclusion  of 
law,  and  not  of  -facts.    McDonald  v.  Cooper^ 
32  Fed.  745 ;  CarUton  v.  Cwrleton,  85  N.  Y. 
313;  McCracken  v.  Flanagan,  127  N.  Y.  493, 
28  N.  E.  385;  Ricketaon  v.  Richardson,  26 
Cal.    149;    Braly  v.  Seaman,   30  Gal.   610; 
Kahn  v.  Matthai,  115  Cal.  689,  47  Pac.  698; 
Little  V.  Chambers,  27  Iowa,  522;  Thompson 
V,    iihiavcaaaee    County    Circuit    Judge,    54 
Mch.  236,  19  N.  W.  967;  Alderson  v.  Mar- 
shall, 7  Mont.  288,  16  Pac.  576.    Nor  is  this 
inability  shown   by  the  me^e  fact  that  a 
summons  issued  to  the  sheriff  of  the  county 
iaa  which  the  land  is  situated  is  returned 
mcft  served,  for  in  cases  of  this  kind,  by 
<)  3934,  a  summons  can  be  issued  to  and 
.•«erved  in  any  county  of  the  territory. 
-  But  while  the   affidavit   for   publication 
^nay  have  been  insufficient,  we  are  unable  to 
-concur  with  the  supreme  court  of  Oklahoma 
in  its  cbnclusions.    A  publication  of  notice 
vas  in  fact  made,  and  a  publication  based 
upon  an  affidavit  which,  however  defective 
it  ma^  have  been,  was  intended  to  be  in 
compliance  with  the  statute.     It  was  ap- 
proved by  the  court,  which  upon  it  rendered 
a  decree  of  foreclosure,  which  was  executed 
-by  the  proper  officers  in  the  proper  way. 
By  virtue  of  the  proceedings  the  mortgagee 
.    ^as  put  into  possession, — a  possession  which 
lie   transferred   to   the  appellant   Harding. 
TJnder  those  circumstances,  what  right  hM 
the  appellee,  a  grantee  from  the  mortgagor? 
The  foreclosure  was  a  proceeding  in  equity, 
a^lthough  its  various  steps  were  prescribed 
l>y  statute.     Equitable  principles  must  con- 
trol   the   measure   of   relief.     Even    if   the 
Sublication  had  been  founded  upon  an  affi- 
avit  perfect  in  form,  and  the  decree  and 
«11  proceedings  had  been  in  strict  conform- 
ity to  the  statute,  yet,  by  |  3955,  the  de- 
fendant would  be  let  in  to  defend,  upon 
•compliance  with  certain  conditions. 

Assuming  that  that  section  is  not  fully 
applicable  oecause  of  the  defect  in  the  af- 
fidavit, yet  the  appellee  comes  into  a  court 
of  equity  seeking  relief  against  the  fore- 
closure of  a  mortgage.  In  such  a  case  there 
are  almost  always  certain  conditions  of  re- 
lief. If  the  mottgage  be  valid  the  rights  of 
the  mortgagee  and  those  claiming  under 
him  are  to  be  protected.  Generally,  such 
rights  are  protected  by  requiring  payment 
(117]  of  the  mortgage  debt,  *and  granting  a  right 
of  redemption.  It  is  true  that  this  right 
of  redemption  is  a  favored  right.  Russell 
V.  Southard,  12  How.  139,  13  L.  ed.  927; 
Villa  V.  Rodriguez,  12  Wall.  323,  20  L.  ed. 
406;  Bigler  v.  Waller,  14  Wall.  297,  20  L. 
«d.  891;  Noyes  v.  Hall,  97  U.  S.  34,  24  L. 
«d.  909;  Shillaber  v.  Robinson,  97  U.  S.  68. 
24  L.  ed.  967.  But  it  is  only  a  right  of  re- 
demption which  in  this  case  and  under  the 
tfacts  disclosed  the  appellee  is  entitled  to. 
She  does  not  pretend  m  her  affidavit  that 
the  mortgage  was  invalid,  or  that  it  had 
lieen  paid.  She  claims  by  a  deed  subsequent 
to  the  mortgage,  and  simply  insists  that 
ahe  has  not  had  her  day  in  court,  and  there- 
fore her  rights,  which,  so  far  as  appears, 
are  only  the  rights  of  redemption,  have  not 
been  cut  off.  Harding,  as  the  grantee  of 
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the  purchaser  at  the  foreclosure  sale,  stands 
in  tne  shoes  of  the  mortgagee.  Bryan  v. 
Brasius,  162  U.  S.  415,  40  L  ed.  1022,  16 
Sup.  Ct.  Rep.  803.  As  shown  W  the  opin- 
ion in  that  case  and  cases  cited  therein,  a 
mortgagee  who  enters  into  possession,  not 
forcibly,  but  peacefully  and  under  the  au- 
thority of  a  foreclosure  proceeding,  cannot 
be  dispossessed  b^  the  mortgagor,  or  one 
claiming  under  him,  so  long  as  the  mort- 
gage'remains  unpaid. 

Under  §  4498  the  appellant  Harding  has 
all  the  rights  of  an  occupying  claimant,  for 
he  was  "in  quiet  possession,  claiming  title 
and  holding  under  a  sale  and  conveyance 
made  in  pursuance  of  a  decree  in  chancery, 
where  lands  have  been  directs  to  be  sold, 
and  the  purchasers  thereof  have  obtained 
title  to  and  possession  of  the  same  without 
any  fraud  or  collusion."  Of  course,  this 
section  applies  to  proceedings  which  are  de- 
fective, for,  if  not  defective,  by  |  3955  a 
purchaser  in  good  faith  has  title,  and  can- 
not be  evicted  upon  any  terms. 

The  decree  of  the  Supreme  Court  of  Okla- 
homa will  be  reversed  and  the  case  remand- 
ed to  that  court,  with  instructions  to  set 
aside  the  order  of  the  trial  court,  and  to 
direct  the  entry  of  one  which,  without  dia- 
turbing  the  possession  of  Harding,  will  give 
to  the  appellee  the  right  to  appear,  plead, 
and  make  such  defense  as,  under  the  facts 
of  the  case  and  the  principles  of  equity,  sue 
is  entitled  to. 


•HOMER  bird;  Plff,  in  Brr. 
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UNITED  STATES. 
(See  8.  C.  Beporter^a  ed.  118-18S.) 

Courts  —  jurisdietion  —  district  court  of 
AUiska  —  preservation  of  pending  crim- 
inal cases  —  witnesses  • —  murder  —  in^ 
structions  —  accomplices. 

1.  A  prosecution  for  marder,  pending  at  the 
time  of  the  passage  of  the  act  of  March  8. 
1899,  establishing  a  criminal  code  and  code 
of  criminal  procedure  for  Alaska,  must.  In 
view  of  the  provision  therein  for  the  preser- 
vation of  pending  causes,  be  regarded  as 
within  tbe  "general  Jnrlsdlctlon"  In  crimi- 
nal cases  conferred  upon  the  district  court 
for 'the  district  of  Alaska  by  the  act  of  June 
6.  1900  (31  Stat,  at  L.  821,  chap.  786), 
whether  that  court  be  one  newly  created  by 
that  act,  which  contains  no  provision  for  a 
transfer  of  pending  causes,  or  be  an  existing 
tribunal  continued  thereby. 

2.  A  woman  who  has  been  married  and  di- 
vorced Is  not  Incompetent  as  a  witness  In  a 
capital  cause  because  she  Is  designated  on 
the  list  of  witnesses  furnished  to  the  de- 
fendant in  compliance  with  U.  S.  Rev.  Stat. 

Nora. — As  to  right  of  self-defense — see  notes 
to  Drysdale  v.  State  (Ga.)  6  L.  R.  A.  424; 
(}ourko  V.  United  States,  88  L.  ed.  U.  S.  680; 
Thompson  v.  United  States,  89  L.  ed.  U.  S.  146. 

That  requested  instructions  need  not  he  given 
lohen  fury  is  fully  and  fairly  instructed — see 
note  to  International  &  G.  N.  B.  Co.  v.  Keenaa 
(Tez.)  9  L.  R.  A  708. 
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I  1038,  by  her  maiden  name,  under  which 
■he  has  gone  elnce  her  divorce  tome  ten  or 
twielye  years  ago. 

t.  An  Instroctlon  that.  In  determining  the  Is- 
sue of  self-defense,  the  Jury  must,  under  the 
evidence,  consider  the  situation  of  the  par* 
ties  and  the  surrounding  circumstances,  *' to- 
gether with  the  testimony  of  witnesses  for 
the  prosecution  as  well  as  the  eyidence  of 
the  defendant,'*  4s  not  open  to  the  objection 
that  It  authorised  the  consideration  of  the 
testimony  of  the  witnesses  for  the  prosecu- 
tion eyen  If  untrue,  and  withdrew  from  the 
Jury  in  passing  on  that  issue  all  of  the  evi- 
dence for  the  defendant  except  his  own  tes- 
timony, when  considered  with  other  instruc- 
tions giving  the  rule  as  to  the  credibility  of 
witnesses,  and  enjoining  the  Jury  to  con- 
sider the  whole  evidence  and  render  a  ver- 
dict in  accordance  with  the  facts  proved, 
and  to  determine  from  the  evidence  the  re- 
spective situations  of  the  several  partlea 

4.  The  refusal  of  a  requested  instruction 
which  singles  out  certain  testimony  as  de- 
terminative of  a  reasonable  doubt  of  guilt 
Is  not  error,  even  if  such  instruction  be  a 
correct  one,  where  the  whole  esse  is  sub- 
mitted to  the  Jury. 

6.  An  instruction  that  an  attempt  to  escape, 
made  after  many  months  of  confinement, 
and  comparatively  without  danger,  tended, 
though  only  slightly,  to  prove  guilt,  was  as 
favorable  to  the  accused  as  he  could  demand 
where  the  only  testimony  on  that  subject  re- 
lated to  an  escape  made  in  October  follow- 
ing an  arrest  in  June,  and  was  objected  to 
solely  on  the  ground  that  the  escape  was  too 
remote  from  the  commission  of  the  offense 
and  the  arrest  and  imprisonment  to  be  enti- 
tled to  go  to  the  Jury. 

C  A  requested  instruction,  though  expressing 
the  law  correctly,  is.  properly  refused  where 
there  are  no  facts  in  the  case  to  Justify  it. 

7.  A  person  does  not  become  an  accomplice 
by  not  disclosing  the  fact  that  a  homicide 
has  been  committed,  until  some  time  after- 
waird. 

[No.  306.] 

Argued  October  H,  1902.    Decided  Novem- 

her  17,  1902, 

IN  EKROR  to  the  District  Court  of  the 
United  8tattt  for  the  District  of  Alaska 
to  review  a  conviction  for  •murder.  Af' 
finned. 

The  facts  are  stated  in  the  opinion. 

Mr.  I«.  T.  Mleliener  argued  the  cause, 
and,  with  Meaara.  W.  W.  Dudley  and 
Ualony  d  Cohb,  filed  a  brief  for  plaintiff  in 
error: 

The  act  of  May  17,  1884,  ceased  to  have 
ajiy  force  or  effect  after  the  passage  of  the 
act  of  June  6,  1900,  which  expressly  repeals 
all  acts  and  parte  of  acta  in  conflict  with 
it,  and  does  not  purport  to  be  an  amendment 
of  the  act  of  1884,  but  covers  the  whole  field 
of  legislation  embraced  in  the  act  of  1884. 

United  Htatea  v.  Tynen,  11  Wall.  88,  20 
L.  ed.  153 ;  Murphy  v.  Utter,  186  U.  S.  96, 
46  L.  ed.  1070,  22  Sup.  Ct  Rep.  776. 

The  district  court  of  the  United  States 
lor  the  district  of  Alaska  was  abolished  by 
the  act  of  June  6,  1900. 

Tornanae^  v.  Melaing,  45  C.  C.  A.  615,  106 
Fed.  779. 
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When  new  states  hare  been  admitted  inta 
the  Union,  the  territorial  courts  abolished, 
and  new  state  and  Federal  coui-ts  organ- 
ized, it.liaa  always  been  held  that,  unless 
a  provision  was  made  for  the  transfer  of 
pending  causes  to  the  new  courts,  the  juris- 
diction failed. 

McNulty  V.  Batty,  10  How.  72,  13  L.  ed. 
333;  Baltimore  d  P.  R.  Co.  v.  Grant,  98  U. 
S.  398,  25  L.  ed.  231 ;  Amea  ▼.  Colorado  0. 
R.  Co.  4  Dill.  251,  Fed.  Cas.  324;  Moore  ▼. 
United  Statea,  29  C.  C.  A.  269,  56  U.  S.  App. 
471,  85  Fed.  465. 

A  list  of  the  names  of  the  witnesses,  with 
their  residences,  must  be  served  upon  the 
defendant  two  days  before  the  trial.  If  this 
is  not  done,  and  objection  be  made  to  a  wit- 
ness,  whose  name  is  not  furnished,  such  wit- 
ness cannot  testify. 

Hev.  Stat.  |  1033  (U.  S.  Comp.  Stat.  1901, 
p.  722) ;  Logan  v.  United  Statea,  144  U.  SL 
203,  36  L.  ed.  429,  12  Sup.  Ct.  Rep.  617. 

Aaaiatant  Attorney  General  Beok  and  Mr, 
Charles  H.  Bobb  argued  the  cause  and 
filed  a  brief  for  defendant  in  error: 

The  implication  that  a  statute  is  repealed 
by  a  subsequent  act  revising  the  whole  mat^ 
ter  of  the  first  cannot  arise  when  the  re- 
visory statute  itself  prescribed  its  operation 
upon  the  previous  act. 

Patteraon  v.  Tatum,  3  Sawy.  164,  Fed, 
Cas.  No.  10,830. 

The  language  employed  by  the  court  upon 
the  subject  of  the  escape  of  the  defendant, 
considered  in  connecUon  with  the  evidence 
of  the  escape  and  the  remarks  of  the  court 
when  that  evidence  was  offered,  is  not  open 
to  objection. 

Allen  V.  United  Statea,  164  U.  S.  498,  41 
L.  ed.  529,  17  Sup.  Ct  Rep.  154. 

One  who  is  merely  present  at  the  commis- 
sion of  a  crime,  but  in  no  way  aids  or  par- 
ticipates therein,  is  not  an  accomplice. 

I  Am.  k  Eng.  £nc.  Law,  2d  ed.  p.  391; 
Allen  V.  State,  74  Ga.  769;  Lowery  v.  State, 
72  Ga.  649;  State  v.  Reader,  60  Iowa,  527, 
15  N.  W.  423;  State  v.  Cox,  65  Mo.  29. 

Concealment  of  the  fact  that  a  felony  has 
been  conunitted  does  not  render  one  an  ac- 
complice. 

Voftainger  v.  State,  7  Tex.  App.  301; 
Ruoker  v.  State,  7  Tex.  App.  549. 

*Mr.   Justice   MoKeniui    delivered   the[180) 
opinion  of  the  court: 

Homer  Bird  was  found  guilty  of  the  crinu* 
of  murder,  and  was  sentenced  to  death.  On 
appeal  to  this  court  the  judgment  and  sen- 
tence were  reversed,  and  the  case  remanded 
for  a  new  trial.  180  U.  S.  356,  45  L.  ed. 
570,  21  Sup.  Ct.  Rep.  403. 

A  new  trial  was  had,  resulting  again  in 
the  conviction  of  Bird  for  murder,  and  a 
sentence  of  death  by  hanging  was  pronounced 
against  him.  To  this  judgment  and  sentence 
this  writ  of  error  is  directed. 

After  the  first  trial  'and  while  the  case  was 
pending  in  this  court,  that  is,  on  March  3, 
1899,  Congress  passed  a  criminal  code  and 
code  of  civil  procedure  for  Alaska,  entitled 
"An  Act  to  Define  and  Punish  Crimes  in  the 
District  of  Alaska,  and  to  Provide  a  Code 
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•of  Criminal  Procedure  for  Said  District" 
(30  SUt.  at  L.  1253,  chap.  429.]  It  went 
into  effect  July  1,  1899. 

On  June  6,  1900,  Congress  passed  another 
Act  for  Alaska,  entitled  "An  Act  Making 
Further  Provision  for  a  Civil  Government 
ior  Alaska,  and  for  Other  Purposes."  31 
^Stat.  at  L.  321,  chap.  786. 

Plaintiff  in  error,  contending  that  these 
«cts  deprived  the  court  of  jurisdiction,  when 
^he  case  was  called  for  trial,  moved  the  court 
to  strike  the  cause  from  the  docket  and 
•order  him  discharged:  (1)  Because  the 
«ourt  had  no  jurisdiction  of  the  crime 
charged;  (2)  because  the  court  had  no  ju- 
risdiction of  the  case.  The  motion  was  de- 
nied. It  was  renewed  again  in  arrest  of 
judgment,  and  the  grounds  of  it  specifically 
allc^ied  as  follows: 

"I.  Because  there  has  never  been  any  plea 
entered  in  this  court  by  the  defendant,  the 
only  plea  ever  made  by  him  beins  in  the  dis- 
*  trict  court  for '  Alaska,  establisned  by  the 

act  of  Congress  of  May  17,  1884,  which  was 
abolished  by  the  act  of  Congress  of  June  6, 
1900. 

"II.  Because  the  court  has  no  jurisdiction 
of  this  cause,  the  indictment  herein  having 
been  returned  into  the  district  court  for 
Alaska,  established  by  the  act  of  Congress 
flSl]of  May  17,  1884,  ""and  not  into  this  court, 
and  there  is  no  law  conferring  upon  this 
court  jurisdiction  over  indictments  returned 
into  said  court. 

"III.  Because  this  court  has  no  jurisdic- 
tion of  the  offense  charged  in  the  indictment 
herein,  in  this:  The  said  indictment  charges 
an  offense  under  §  5339  of  the  Revised  S&t- 
utes  of  the  United  States,  while  this  court 
lias  no  jurisdiction  of  crimes,  except  as  de- 
:fined  in  the  Criminal  Code  for  Alaska." 

The  motion  was  denied  and  an  exception 
^as  taken.  This  ruling  constitutes  the  first 
•assignment  of  error. 

1.  The  act  of  1884  provided  a  civil  gov- 
•emment  for  Alaska,  and  by  §  3  it  was  en- 
acted as  follows: 

"That  there  shall  be,  and  hereby  is,  es- 
tablished a  district  court  for  said  district, 
with  the  civil  and  criminal  jurisdiction  of 
district  courts  of  the  United  States,  and  the 
«ivil  and  criminal  jurisdiction  of  district 
courts  of  the  United  States,  exercising  the 
jurisdiction  of  circuit 'courts,  and  such  other 
jurisdiction,  not  inconsistent  with  this  act, 
as  may  be  established  by  law;  and  a  dis- 
trict judge  shall  be  appointed  for  said  dis- 
trict, who  shall,  during  his  term  of  office, 
reside  therein,  and  hold  at  least  two  terms 
of  said  court  therein  in  each  year,  one  at 
Sitka,  beginning  on  the  1st  Monday  in  May, 
and  the  other  at  Wrangel,  beginning  on  the 
1st  Monday  in  NovembSer.*' 

By  §  7  it  was  provided: 

^*That  the  general  laws  of  the  state  of  Or- 
egon now  in  force  are  hereby  declared  to  be 
the  law  in  said  district,  so  far  as  the  same 
may  be  applicable  and  not  in  conflict  with 
the  provisions  of  this  act  or  the  laws  of  the 
United  States."  [23  Stat,  at  L.  24,  chap. 
«3.] 
102 


It  was  under  this  law  that  plaintiff  in  er- 
ror waa  indicted  and  tried  the  first  time. 

The  act  of  ^farch  3,  1899,  defined  the 
crime  of  homicide,  and  divided  it  into  mur- 
der in  the  first  and  Second  d^rees,  and  man- 
slaughter. The  act  contained  a  clause,  it  is 
conceded,  saving  the  jurisdiction  of  the  court 
over  prior  cases  and  crimes.  And  it  is  also 
conceded  that  the  act  is  still  in  force,  but 
it  is  urged  that  it  has  no  bearing  on  the 
(mestions  presented.  It  is  contended  that 
the  act  of  1884  was  entirely  repealed  and 
sup^seded  by  the  act  of  June  6,  1900,  "both 
by  express  enactment  and  by  necessary  im- 
plication;" that  "the  district  court  for  Al- 
aska created  *by  the  act  of  May  17,  1884, [1 
was  abolished  by  the  act  of  June  6,  1900, 
and  an  entirely  new  court  created;"  and  it 
is  hence  asserted  "that,  in  the  absence  of  a 
provision  in  the  latter  act,  transferring 
criminal  causes  pending  in  the  old  court 
to  the  new,  the  latter  had  no  jurisdiction  of 
indictments  returned  into  the  old  court;" 
that  "a  statute  conferring  upon  a  court  'gen- 
eral' jurisdiction  in  criminal  matters  must 
be  construed  to  refer  to  and  to  be  limited  by 
the  code  of  criminal  law  enacted  for  the  ter- 
ritory, and  does  not  include  jurisdiction  of 
any  offense  not  embodied  in  the  code." 

The  act  of  1884,  we  have  seen,  established 
the  district  court  for  Alaska  "with  the  civil 
and  criminal  jurisdiction  of  district  courts 
of  the  United  States,  and  the  civil  and  crim- 
inal jurisdiction  of  district  courts  of  the 
United  States  exercising  the  jurisdiction  of 
circuit  courts."  It  also  provided  for  the 
appointment  of  a  district  judge,  a  governor, 
and  other  officers.  It  made  provision,  as  de- 
clared in  its  title,  for  a  civil* government  in 
Alaska. 

The  act  of  June  6,  1900,  is  entitled  "An 
Act  Making  Further  Provision  for  a  Civil 
Government  for  Alaska,  and  for  Other  Pur- 
poses." It  provides  for  a  governor  and  other 
oflicers,  and  its  provisions  for  a  court  are  as 
follows : 

"There  is  hereby  established  a  district 
court  for  the  district,  which  shall  be  a  court 
of  general  jurisdiction  in  civil,  criminal,  eq- 
uity, and  admiralty  causes;  and  three  dis- 
trict judges  shall  be  appointed  for  the  dis- 
trict, who  shall,  during  their  terms  of  of- 
fice, reside  in  the  divisions  of  the  district 
to  whidi  they  may  be  respectively  assigned 
by  the  President. 

"The  court  shall  consist  of  three  divisions. 
The  judge  designated  to  preside  over  divi- 
sion numbered  one  shall,  during  his  term 
of.  office,  reside  at  Juneau,  and  shall  hold  at 
least  four  terms  of  court  in  the  district  each 
year,  two  at  Juneau  and  two  at  Skagway, 
and  the  judge  shall,  as  near  January  1  as 
practicable,  designate  the  time  of  holding 
the  terms  during  the  current  year. 

"The  judge  designated  to  preside  over  di- 
vision numbered  two  shall  reside  at  St.  Mi- 
'>haels  during  his  term  of  office,  and  shall 
•hold  at  least  one  term  of  court  each  year  at[lS3] 
>t.  Michaels,  in  the  district,  beginning  the 
3d  Monday  in  June. 

"The  judge  designated  to  preside  over  di- 
vision numbered  three  shall  reside  at  Eagle 
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Ci^  during  his  term  of  6fBce,t  &nd  shall  hold 
at  least  one  term  of  court  each  year  at  Eagle 
City,  in  the  district,  beginning  on  the  Ist 
Monday  in  July."  [31  Stat,  at  L.  321,  chap. 
786,  I  4.] 

Section  5  declares  the  jurisdiction  of  each 
division  of  the  court  to  extend  over  the  whole 
district,  and  provides  for  a  change  of  venue 
from  one  division  or  place  to  another.  The 
wet  further  empowers  the  judges  to  appoint 
their  own  clerks,  commissioners,  etc 

Section  10  provides  that  the  "judges  .  .  . 
[and  cth&r  officers]  provided  for  in  this  act 
.shall  be  appointed  by  the  President,  by  and 
with  the  advice  and  consent  of  the  Senate," 
«te.,  and  a  salary  of  $5,000  is  provided,  in- 
stead of  $3,000,  as  under  the  old  law. 

Section  25  provides  that  "the  officers  prop- 
erly qualified  and  actually  discharging  om- 
•cial  duties  in  the  district  at  the  time  ol  the 
approval  of  this  act  may  continue  to  act  in 
their  respective  official  capacities  until  the 
expiration  of  the  terms  for  which  they  were- 
respectively  appointed  unless  sooner  re- 
moved." And  it  is  provided  in  §  368  as  fol- 
lows: 

"No  person  shall  be  deprived  of  any  exist- 
ing legal  right  or  remedy  by  reason  of  the 
^passage  of  uiis  act,  and  all  civil  actions  oi 

Proceedings  commenced  in  the  courts  of  the 
istrict  before  or  within  sixty  days  after  the 
approval  of  this  act  may  be  prosecuted  to 
luial  judgment  under  the  law  now  in  force 
in  the  district,  or  under  this  act.  All  acts 
and  parts  of  acts  in  conflict  with  the  pro- 
visions of  this  act  are  hereby  repealed."  [p. 
^62.] 

It  is  upon  these  provisions  that  counsel 
for  plaintiff  in  error  rest  the  contentions 
whicn  we  have  quoted.  The  principal  con- 
tention is  that  the  district  court  for  Alaska, 
•created  by  the  act  of  May  17,  1884,  was 
abolished  by  the  act  of  June  6,  1900,  and  an 
entirely  new  court  created.  The  contention 
is  supported  with  ability,  but  we  do  not 
think  that  it  is  necessary  to  decide  it  on  this 
record.  That  Congress  did  not  intend,  by 
the  act  of  June,  1900,  to  affect  the  prosecu- 
tion of  prior  offenses  is  manifest  from  the 
act  of  March  3,  1899,  supra,  30  Stat,  at 
L.  1285,  chap  429.  This  act,  though  passed 
prior  to  the  act  of  June,  1900,  constituted. 
1124]* with  the  latter  act,  a  part  of  the  scheme  of 
government  for  Alaska.  By  the  act  of  March 
3,  1899,  it  is  provided  "that  nothing  herein 
contained  shall  apply  to,  or  in  any  way  af- 
fect, any  proceeding  or  indictment  now  found 
or  pending,  or  that  may  be  foimd,  for  any 
offense  committed  before  the  passage  of  this 
act."  Section  219.  The  act  was  in  force 
at  the  time  of  the  passage  of  the  act  of  June, 
1900.  It  constituted  uien  and  constitutes 
now  the  code  of  criminal  law  enacted  for 
the  territorv,  and  the  crimes  there  defined 
constitute  tne  criminal  causes  of  which  the 
district  court,  by  the  act  of  June,  1900,  i;- 
given  "general"  jurisdiction.  Necessarily 
therefore,  not  only  the  criminal  causes  sub 
sequent  to  the  act  of  1899,  but  the  crimina 
causes  saved  by  it,  are  covered  by  its  pro 
visions.  In  other  words,  the  tribunal  pro- 
vided by  the  act  of  1900,  whether  it  is  newly 
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created  or  an  existing  one  continued,  has 

i'urisdiction  of  all  the  criminal  causes  em- 
iraced  by  the  provisions  of  the  act  of  March 
3,  1899.  And  it  makes  no  difference  that 
the  records  and  files  "of  the  old  court"  are 
not  made  records  and  files  "of  the  new 
court."  They  must  be  considered  as  made, 
as  the  means  of  exercising  the  jurisdiction 
conferred.  It  being  Uie  intent  of  Congress 
to  save  "any  proceeding  or  indictment" 
found  or  pending  "for  any  offense  committed 
before  the  passage"  of  the  act  of  1899,  in 
construing  the  act  of  1900,  "some  degree 
of  implication  may  be  called  ia  to  aid*  that 
intent."  6  Cranch,  314,  3  L.  ed.  234.  There 
is  a  presumption  against  a  construction 
which  would  render  a  statute  ineffective  or 
inefficient,  or  which  would  cause  grave  pub- 
lic injury  or  even  inconvenience. 

We  find  nothing  in  the  cases  cited  by 
plaintiff  in  error  to  defeat  our  conclusion. 
In  McNulty  v.  Baity,  10  How.  7?,  13  L.  ed. 
333,  thero  was  a  transfer  of  sovereignty;  a 
territory  became  a  state,  and  it  was  held 
"the  territorial  government  ceased  to  exist 
and  all  the  authority  under  it,  including 
the  laws  organizing  its  courts  of  justice, 
and  providing  for  a  revision  of  their  judg- 
ments in  this  court  [Supreme  Court  of  the 
United  States]  by  appeals  or  writs  of  error." 
All  that  is  material  in  Freeborn  v.  Smiihf  2 
Wall.  160,  17  L.  ed.  922,  depends  upon  the 
same  consideration.  In  Merchants'  Ins.  Co. 
V.  Ritchie,  5  Wall.  541,  18  L.  ed.  540,  it  was 
decided  that  the  act  of  1833,  which  gave  the 
citizens  of  a  state  the  *right  to  sue  citizens[185] 
of  the  same  state  in  the  courts  of  the  United 
States,  for  causes  arising  under  the  revenue 
laws,  was  repealed  by  a  subsequent  stat- 
ute, and  that  therefore  the  national  courts 
had  no  longer  jurisdiction  of  such  causes. 
In  other  words,  it  was  held  that,  as  the  ju- 
risdiction depended  upon  the  statute,  it  was 
taken  away  by  the  repeal  of  the  statute.  E» 
parte  McCardle,  7  Wall.  506,  19  L.  ed.  264; 
The  Assessor  v.  Osborne,  9  Wall.  567,  Sub 
nom,  Oates  v.  Osborne,  19  L.  ed.  748;  Balti- 
more d  P.  R,  Co.  V.  Orant,  98  U.  S.  398,  25 
L.  ed.  231,  and  United  States  v.  Tynen,  11 
Wall.  88,  20  L.  ed.  153,  were  to  the  same 
effect.  In  the  latter  case  there  was  not  an 
express  repeal  of  the  prior  statute,  but  it 
was  decided  that  the  latter  act  effected  such 
repeal  upon  the  principle  that  if  two  acts  are 
"repugnant  in  any  of  their  provisions,  the 
latter  act,  without  any  repealing  clause,  op- 
erates, to  the  extent  of  the  repugnancy,  as  a 
repeal  of  the  first;  and  even  where  two  acts 
are  not  in  express  terms  repugnant,  yet,  if 
the  latter  act  covers  the  whole  subject  of 
the  first,  and  embraces  new  provisions,  plain- 
ly showing  that  it  was  intended  as  a  sub- 
stitute for  the  first  act,  it  will  operate  as  a 
repeal  of  that  act."  This  principle  plain- 
tiff in  error  relies  on,  and  urges  that  it  was 
recently  asserted  and  applied  in  Murphy  v. 
Utter,  186  U.  S.  95,  46  L.  ed.  1070,  22  Sup. 
^t.  Rep.  776.  The  principle  is  not  pertinent 
n  the  view  we  take  of  the  statutes. 

2.  One  of  the  witnesses  for  the  prosecu- 
tion was  a  woman.  She  was  desi^nted  on 
the  indictment    by    the    name    of    Naomi 
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strong.  It  was  ccmtended  that  Naomi 
Strong  was  not  her  name,  and  plaintiff  in 
error  objected  to  her  testimony  on  the 
ground  that  her  true  name  had  not  been  fur- 
nished on  the  list  of  witnesses  given.  The 
objection  was  overruled,'  and  the  ruling  is 
assigned  as  error.  At  the  request  of  the 
plaintiff  in  error  the  jury  was  withdrawn 
and  the  witness  examined  before  the  court 
as  to  her  name,  and  she  testified  that  her 
maiden  name  was  Naomi  Strong,  but  she 
had  been  married  and  divorced.  She  refused 
to  give  the  name  of  her  husband.  She  also 
testified  that  she  had  been  divorced  ten  or 
twelve  years,  and  upon  her  divorce  she  went 
by  her  maiden  name.  Subsequently  she  went 
by  the  name  of  Byers,  when  living  with  a 
man  by  that  name,  and,  after  meeting  plain- 
tiff in  error,  she  went  by  his  name.  She  tes- 
(186]tified  that  she  met  the  plaintiff  in  *error  in 
1893  or  1894,  and  left  New  Orleans  with  him 
the  1st  of  May,  1898,  to  join  the  expedition 
to  Alaska,  during  which  the  homicide  was 
committed.  She  and  plaintiff  in  error  trav- 
eled as  husband  and  wife  under  the  name  of 
Mr.  and  Mrs.  Bundick. 

The  ruling  of  the  court  was  right.  Sec- 
tion 1033  of  the  Revised  Statutes  of  the 
United  States  requires  that  in  a  capital  case 
the  list  of  the  witnesses  and  jurors  shall  be 
delivered  to  the  defendant  at  least  two  en- 
tire days  before  the  trial.  By  list  of  the 
witnesses  means  a  list  containing  the  names 
of  the  witnesses,  and,  necessarily,  this 
means  the  names  which  they  then  bear,  and 
which  identify  them.  The  purpose  of  the 
statute  is  to  point  out  to  the  defendant  the 
person  who  may  testify  against  him,  and 
that  is  best  accomplished  by  the  name  the 
witness  bears  at  the  time,  and  not  some 
name  that  such  witness  may  have  had  at 
some  prior  time.  The  present  case  demon- 
strates the  sense  of  this.  It  does  not  appear 
how  long  the  witness  had  been  married,  and 
to  have  designated  her  by  her  married  name 
might  have  conveyed  no  information  about 
her.  A  question  could  be  raised  whether  the 
objection  to  the  witness  was  made  in  time. 
Logan  v.  United  States,  144  U.  S.  263,  36  L. 
ed.  429,  12  Sup.  Ct.  Rep.  617. 

3.  There  are  errors  assigned  on  the  in- 
structions given  or  refused,  and  for  their  un- 
derstanding an  outline  of  the  facts  is  nec- 
essary. 

In  the  spring  of  1898  the  plaintiff  in  error, 
Hurlin,  the  deceased,  Charles  Scheffler,  R.  S. 
Patterson,  and  Naomi  Strong  organized  a 
party  to  prospect  in  Alaska  for  gold.  Each 
of  the  men  was  to  contribute  $600  for  pur- 
chasing an  outfit.  Scheffler  failed  with  his 
contribution,  and  plaintiff  in  error  furnished 
something  over  $1,000.  At  San  Francisco, 
California,  a  small  steam  launch  and  a  scow 
32  feet  long  by  6  feet  beam  were  bought,  to- 

Sther  with  the  usual  supply  of  food,  cloth- 
g,  etc. 

The  party  sailed  from  San  Francisco,  and 
reached  St.  Michael  July  4.  Shortly  after, 
they  started  up  the  Yukon  river,  reaching 
a  point  in  September  about  600  miles  above. 
Hi  mouth,  and  there  determined  to  go  into  | 
winter  quarters,  and  for  that  purpose  began 
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the  oonsiructioii  d  a  cabin.  *Dissentions[lS 
arose  in  the  party,  and  the  plaintiff  in  er- 
ror and  the  rest  of  the  party  do  not  agree 
in  their  testimony  as  to  who  was  in  fault. 
A  resolution  to  separate  was  formed,  but  its 
execution  was  postponed,  ^t  the  request  of 
the  plaintiff  in  error,  until  the  cabin  should 
be  finished.  The  cabin  was  finished  on  Sep- 
tember 26.  In  the  meantime  there  had  been 
disagreements  as  to  the  division  of  supplies. 
Tbe  homicide  occurred  on  the  morning  of 
the  27th  of  September.  The  witnesses  for 
the  prosecution  substantially  agree  that  the 
party  collected  for  breakfast  on  that  mom-  • 
ing, — Patterson,  Hurlin,  and  Scheffler  going 
first,  the  plaintiff    in    error    subsequently 

i'oininff  them,  he  seating  himself  on  his 
»unk  hack  of  the  others,  and  they  sat  aa 
follows:  Patterson  on  the  right,  Scheffler 
in  the  center,  and  Hurlin  on  the  left. 

We  may  quote  from  the  testimony  of  the 
woman.  Her  statement  was  substantially  cor- 
roborated by  the  others;  their  8taten>enta 
onl^  varied  in  some  details  or  differences 
which  arose  from  their  different  positions. 

Scheffler  and  I  were  talking  about  a  trap 

I  had  set  to  catch  some  grouse,*  and 

.    .    .    A. ^we  were  talking  about  it, 

and  all  at  once  I  heard  Mr.  Bird's  gun  click, 
— shotgun, — ^when  he  broke  it,  it  clicked,  of 
course,  and  I  looked  up,  and  he  had  the  gun 
to  his  shoulder,  and  in  the  meantime  Mr. 
Scheffler  looked  around;  I  think  he  fired  at 
Mr.  Hurlin,  and  then  Scheffler  looked 
around  and  held  up  his  hands  and  told  him 
for  God's  sake  not  to  shoot  him,  and  I 
jumped  up  after  he  fired  at  Hurlin,  and  Mr. 
Patterson  kind  of  jumped  back  of  me, — 
jumped  behind  me  like,  and  I  asked  Bird 
not  to  shoot;  he  had  the  ffun  to  his  shoulder 
all  the  time,  and  I  jumped  and  run ;  put  my 
head  over  Patterson's  shoulder  and  run 
through  tile  boat,  and  just  as  I  passed  him 
in  the  boat  he  fired  at  Mr.  Patterson,  and 
Patterson  jumped  overboard;  whether  the 
shot  struck  him  when  he  jumped  overboard 
I  don't  know;  and  in  the  meantime  I  jumps 
out  on  the  beach,  and  Mr.  Patterson  jumps 
overboard,  and  Mr.  Bird  comes  running  out, 
climbs  over  the  bow  of  the  boat  with  two 
guns  in  his  hand — ^his  own  and  Mr.  Schef- 
tier's  —  and  heads  Patterson  off;  the  boat 
was  in  the  water  just  kind  of  half  on  tbe 
beach  *and  half  in  the  water,  and  so  Mr.[lS8] 
Patterson  wades  around  on  the  side  of  the 
boat  to  get  out,  and  Bird  heads  him  off  and 
tells  him  not  to  come  near  him,  and  Patterson 
kept  begging  him  not  to  shoot  him,  and  Bird 
up  with  his  gun  again  and  says,  '*Bob,  you 
dirty  son  of  a  bitch,  you're  the  cause  of 
this,"  and  shot  at  him  the  second  time,  and 
Patterson  came  to  the  beach. 

Q,  Well,  compose  yourself,  Mrs.  Strong, 
if  you  can,  and  go  on  and  state  what  oc- 
curred there.  What  happened  when  Mr. 
Patterson  got  to  the  beach  T  —  A,  They  were 
all  on  the  beach  then,  and  he  begged  Bird 
not  to  shoot  him. 

Q.  What  did  he  say  to  him?  —  A.  He 
held  out  his  hands  and  told  him  for  Gkxi's 
sake  to  think  of  his  poor  family. 
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Q.  What  did  Bird  say?  —  A.  I  don't  re- 
member any  more  what  he  did  saj;  I  think 
he  saysy  "Bob,  I  have  thought  of  our  fami- 
lies/' or  something  like  that. 

Q.  At  the  time  he  fired  at  Hurlin,  did  you 
tee  what  Mr.  Hurlin  did  7  Immediately  aft- 
er, as  far  as  Hurlin  was  concerned  T  Imme- 
diately after  the  shooting  of  Hurlin,  what 
followed  [witness  sobs];  what  did  he  do, 
Mrs.  Strong?  —  A,  Mr.  Hurlin? 

Q.  Yes.  —  A.  He  never  moved  at  all;  he 
sat  in  the  same  position  when  he  was  shot. 

Q,  Did  hisbody  change  position atall?  —  A. 
No;  just  remained  that  way  for  quitea  while. 

Q.  Did  you  see  any  evidence  of  a  wound 
on  Mr.  Hurlin. — ^anything?  —  A.  I  saw 
where  there  was  a  hole  in  his  head  right 
here,  the  left  side. 

The  plaintiff  in  ^ror  claimed  to  have 
acted  in  self-defense.  His  testimony  ^ill  be 
given  hereafter,  in  connection  with  an  in- 
struction to  which  !*•  is  more  particularly 
pertinent. 

In  view  of  the  testimony,  error  is  based 
upon  the  following  instruction  given  by  the 
trial  court: 

'Hn  this  connection  you  may  consider 
whether  the  gun  of  the  defendant  was  placed 
at  a  point  near  his  bed,  as  stated  by  the  wit- 
nesses for  the  prosecution,  and  whether  the 
defendant  took  nis  gun  from  the  point  where 
it  was  described  to  have  been  placed,  by  the 
witnesses  for  the  prosecution,  and  whether, 
without  any  act  on  the  part  of  the  deceased 
f  lS9]or  either  of  those  ^sittinfi;  near  him,  he  ma- 
liciously, from  behind  the  backs  of  these 
men,  when  no  attack  was  made  against  .him 
in  any  way,  wilfully  and  maliciously  shot 
the  deceased,  Hurlin,  in  the  back  and  side 
of  the  head,  thereby  taking  his  life;  or 
whether  the  statement  of  the  defendant  is 
true,  that  a  quarrel  ensued  between  himself 
and  Patterson  while  discussing  their  ac- 
counts ;  that  blows  passed  between  them,  and 
that,  after  hearing  the  witness  Naomi  Strong 
•ay,  They  are  getting  their  guns/ — ^if  he 
did  hear  any  such  thing,  and  if  you  so  find, 
— ^whether  he  sprang  down' to  a  point  near 
the  water  barrel  and  there  seized  his  gun, 
and  immediately  raising  the  same  shot  Hur- 
lin while  he,  the  said  mirlin,  was  in  the  act 
of  attempting  to  draw  a  gun  from  his  sleep- 
ing bag;  and,  if  all  of  that  was  true,  as  the 
defendant  states,  whether  he  was  imder  the 
necessity  of  immediately  shooting  and  killing 
the  said  Hurlin  in  order  to  protect  his  own 
life,  or  if,  as  the  situation  then  appeared  to 
him,  such  necessity  of  immediately  shooting 
Hurlin  in  order  to  save  his  own  life  existed. 
•  "If  you  find  from  the  evidence  that  the 

statements  of  defendant  Bird  in  these  re- 
spects are  true,  and  that  the  statement  of  the 
witnesses  of  the  prosecution  are  not  true, 
and  that  the  defendant  Bird  shot  and  killed 
the  said  Hurlin  under  circumstances,  as  they 
then  appeared  to  him,  necessary  for  the  pro 
teetion  of  his  own  life,  then  you  should  find 
him  not  guilty.  But  if  you  should  further 
find  that  the  statement  of  the  defendant 
Bird  is  true  as  to  the  acts  of  the  said  Hur 
lin  as  to  obtaining  his  own  gun  in  the  man- 
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ner  he  described,  and  yet  the  apparent  dan- 
ger was  not  such  as  to  make  it  necessary  or 
apparently  necessary  for  him  to  kill  the  de- 
ceased, Hurlin,  without  giving  him  any 
warning, — if  you  find  he  gave  him  no  warn- 
ing,— and  without  calling  upon  him,  the 
said  Hurlin,  to  desist  in  his  efforts  to  obtain 
his  gun,  and  that  the  defendant,  under  such 
circumstances,  shot  and  killed  the  deceased, 
Hurlin,  without  apparent  necessity  therefor 
in  order  to  preserve  his  own  life,  then  you 
should  find  the  defendant  guilty  of  man- 
slaughter at  least. 

"But  in  determining  this  matter,  under 
the  evidence  before  you,  you  must  consider 
the  situation  of  the  parties  at  the  time 
and  *all  the  surrounding  circumstances,  to-[130) 
gether  with  the  testimony  of  the  witnesses 
for  the  prosecution,  as  well  as  the  evidence 
of  the  defendant." 

The  contention  of  the  plaintiff  in  error  is 
that  the  last  paragraph  '^qualified  the  whole 
instruction,  and  permeat^  it  with  two  er- 
rors;" because  it  was  in  effect  declared  that, 
even  if  the  testimony  of  the  witnesses  for  the 
government  were  untrue,  it  was  to  be  con- 
sidered in  determining  the  verdict;  and  be- 
cause all  of  the  evidence  for  the  defendant 
(plaintiff  in  error)  except  his  own  was 
withdrawn  from  the  jury  in  passing  on 
the  issue  of  self-defense.  The  instruc- 
tion is  not  open  to  this  criticism  when 
considered  in  connection  with  other  in- 
structions. The  rule  as  to  the  credibil- 
ity of  witnesses  was  given  in  other  in- 
structions, and  did  not  have  to  accompany 
every  ruling,  and  the  jury  were  instructed 
that  it  was  their  duty  "to  consider  the  whole 
evidence,  and  render  a  verdict  in  accordance 
with  the  facts  proved  upon  the  trial."  The 
injunction  was  not  limited  by  the  paragraph 
complained  of  by  plaintiff  in  error.  That 
was  preceded  by  the  following: 

"In  considering  whether  the  killing  in  this 
case  was  justifiable  or  excusable  on  the 
ground  of  self-defense,  the  jury  should  con- 
sider all  the  circumstances  attending  the 
killing,  the  conduct  of  the  parties  at  the 
time  and  shortly  prior  thereto,  and  their  re- 
spective situations  at  the  time.  You  should 
determine  from  the  evidence  in  this  case 
whether  the  several  parties  were  situated, 
at  the  time  of  the  killing,  as  described  by 
the  witness  for  the  prosecution  or  described 
by  'the  defendant  himself." 

The  italics  are  ours,  and  manifestly  the 
injunction  was  to  determine  from  the  whole 
evidence  "the  respective  situations"  of  the 
"several  parties."  And  the  same  injunction 
was  expressed  in  the  concluding  paragraph 
of  the  mstruction.  This  view  makes  it  un- 
necessary to  consider  at  length  the  instruc- 
tion requested  by  plaintiff  In  error,  the  re- 
fusal of  which  constitutes  the  8th  assign- 
ment of  error.  It  selected  and  gave  certam 
testimony  prominence,  and  attempted  to 
make  it  determinative  of  a  reasonable  doubt 
of  the  guilt  of  the  plaintiff  in  error.  If  we 
could  concede  the  correctness  of  such  an  in- 
struction the  refusal  *cannot  be  claimed  as  [131] 
error,  if  the  whole  case  was  submitted  to 
the  jury;  and  we  think  it  waa. 
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4.  The  7th  assignment  of  error  is  based 
upon  the  following  instructions: 

"Evidence  has  been  offered  of  the  escape 
of  the  defendant,  or  attempted  escape,  after 
arrest  on  the  charge  on  which  the  defendant 
is  now  being  tried.    This  evidence  is  admitted 
•on  the  theory  that  the  defendant  is  in  fear 
of  the  consequences  of  his  crime  and  is  at- 
temptinsT    to    escape    therefrom;    in    other 
words,  tliat  guilt  may  be  inferred  from  the 
fact  of  escape  from  custody.    The  court  in- 
structs you  that  the  inference  that  may  be 
drawn  from  an  escape  is  strong  or  slight  ac- 
cording to  the  facts  surrounding  the  party 
at  the  time.    If  a  party  is  caught  in  the  act 
of  crime  and  speedily  makes  an  attempt  for 
liberty  under  desperate  circumstances,  the 
inference  of  guilt  would  be  strong;  but  if 
the  attempt  was  made  after  many  months  of 
.confinement  and  escapes  comparatively  with- 
out danger,  then  the  inference  of  ^ilt  to 
be  drawn  from   an  escape    is    slight;    but 
whether  the  inference  of  guilt  is  strong  or 
alight  depends  upon  the  conditions  and  cir- 
cumstances surrounding  the  accused  person 
■at  the  time." 

There  was  no  error  in  the  instruction.  It 
aubmitted  to  the  jury  the  attempt  to  es- 
cape as  a  fact  to  be  considered,  not  as  de- 
terminative of  guilt,  and  Allen  v.  United 
States,  164  U.  S.  492,  41  L.  ed.  628,  17  SUp. 
Ct.  Rep.  164,  applies,  and  not  Starr  v. 
United  States,  164  U.  S.  627,  41  L.  ed.  677, 
17  Sup.  Ct.  Rep.  223.  Indeed,  when  the  state 
of  the  record  is  considered  Uie  charge  given 
was  as  favorable  to  the  accused  as  the  law 
-warranted.  The  only  testimony  on  the  sub- 
ject of  flight  related  to  an  escape  made  by 
the  prisoner  in  October,  following  his  arrest 
in  June.  This  testimony  was  objected  to, 
not  because  proof  of  flight  was  per  ae  inad- 
missible, but  solely  on  the  ground  that  the 
escape  in  question  was  too  i-emote  from  the 
•commission  of  the  offense  charged  and  the 
arrest  and  imprisonment  of  the  accused,  to 
be  entitled  to  go  to  the  jury.  The  court  over- 
ruled the  objection  on  the  ground  that  it 
went  to  the  force  of  the  evidence,  and  not 
to  its  admissibility.  When,  therefore,  the 
court  charged  the  jury  that  an  attempt  to 
escape,  "made  after  many  months  of  con« 
finement"  and  "comparatively  without  dan- 
(132]ger,"  tended  *on1y  slightly  to  prove  guilt, 
we  think  the  instruction  was  not  amenable 
to  the  criticism  made  of  it.  In  view  of  the  in- 
struction which  the  court  gave,  as  just 
stated,  we  think  the  court  committed  no  er- 
ror in  not  giving  a  more  elaborate  instruc- 
tion on  the  subiect  of  flight,  which  was  asked 
by  the  accused.  Ever^hing  in  the  charge 
asked,  as  applied  to  the  case,  was  embraced 
in  the  charge  given. 

5.  The  plaintiff  in  error  requested  the 
court  to  give  an  instruction  which  defined 
principal  and  accessory,  eicpressed  the  legal 
value  of  the  testimony  of  an  accomplice  and 
the  necessity  of  its  corroboration  to  justify 
a  conviction,  and  submitted  to  the  jury  to 
determine  whether  Charles  Scheffler  and  Na- 
omi Strong  were  or  were  not  the  accomplices 
of  plaintiff  in  error  in  the  killing  of  Hurlin. 

Assuming,  without  deciding,    that    the    in- 
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struction  requested  expressed  the  law  oor- 
rectly,  it  was  nevertheless  rightly  refused, 
because  there  were  no  facts  in  the  case  to 
justify  it.  The  plaintiff  in  error  t^tified, 
and  claimed  to  have  killed  Hurlin  in  self- 
defense.  His  version  of  the  controversy 
which  preceded  the  homicide  was  as  fol- 
lows: 

I  says  to  him  [Patterson],  "You  fellows 
are  nothing  but  a  pack  of  thieves;  you  made 
10  per  cent  on  them  bills  in  Fresco;"  and 
Patterson  says,  "You're  a  liar;"  I  aaya^ 
"You're  another/'  and  with  that  we  dug  into 
each  other. 

Q,  And  what  happened?  —  A.  He  struck 
me  and  I  struck  him. 

Q.  Where  did  you  strike  himf — A.  In 
the  eye,  and  I  knocked  him  off  the  sacks  and 
he  fell  down,  and  with  that  Kaomi  hollers, 
"Look  out.  Homer,  they're  getting  their 
guns."  Hurlin  was  coming  up  with  his  gun 
under  his  sleeping  bag,  one  end  of  it  this 
way.  I  shot  Hurlin,  and  Patterson  ran  to 
the  bow  of  the  boat;  he  had  to  stoop  like 
that,  and  he  jumped  for  his  gun,  and,  as  he 
did  so,  I  shot  him. 

Q.  Come  to  this  map  and  point  out  just 
where  you  were  when  you  shot  at  Hurlin.— 
A.  I  was  in  here;  I  jumped  down  here  and 
ffot  the  gun  and  stood  right  about  here; 
Scheffler  and  the  woman  was  here. 

Q.  Where   was   Hurlin  f — A.  Hurlin   was 
here  reaching  for  *his  gun  under  the  sleep- [188] 
ing  bags,  and  had  it  under  his  knee  like  this 
way. 

0-  And  where  was  Patterson? — A.  He 
was'  jumping  from  here  over  against  the 
edge  like, — ^you  see  the  rifle  was  right  in 
here.  I  had  seen  that  ffun  there  before,  for 
SchefBer  had  it  out,  and  brought  in  and  set 
it  down  there.    He  was  going  for  that. 

It  is  hardly  necessary  to  point  out  that 
this  testimony  shows  the  woman  to  have 
been  an  innocent  spectator  of  the  fray,  and 
if  Schdfler  had  any  guilty  connection  with 
what  transpired,*  it  was  not  as  the  accomplice 
of  plaintiff  in  error.  Nor  did  he  become  an 
accomplice  by  not  disclosing  the  homicide 
until  some  time  afterward. 

We  find  no  error  in  the  other  rulings,  ob- 
jected to,  nor  do  they  require  particular  r«* 
view. 

Judgment  affirmed. 


SANFORD  JACOBI,  Plff.  (n  Err^ 

V. 

STATE   OF   ALABAMA. 

(See  B.  C.  Reporter's  ed.  133-136.) 

Error  to  state  court  —  Federal  question, 

A  claim  that  the  admission  In  evidence  of  the 


Note. — On  icrits  of  error  from  United  States 
Supreme  Court  to  ttate  courts — see  notes  to 
Hamblin  v.  Western  Land  Co.  37  L.  ed.  U.  S. 
267 ;  Klpley  v.  Illinois  &v  rel.  Akin,  42  L.  ed. 
U.  8.  998;  and  Be  Buchanan,  89  L.  ed.  U.  8. 
884. 

187  V.  B. 


1902. 


JACOBI  ▼.  AlABAUA, 


Idi.  1S3 


prerlont  testlmoDy  of  an  absent  wltnesa  was 
to  Tlolatlon  of  the  14tb  Amendment  to  the 
Federal  Constitution  was  not  specially  set 
up  at  the  proper  time  and  In  the  proper  way 
to  confer  Jurisdiction  on  the  Supreme  Court 
of  the  United  States  to  review  the  judgment 
of  the  highest  court  of  a  state,  by  an  assign- 
ment of  error  In  that  court,  which  was  not 
considered  by  It  presumably  because  no  such 
•question  had  been  raised  In  the  trial  court. 


[No.  341.] 


Argued  November  7,  1902.    Decided  Novem- 
ber 17,  1902. 

TN  ERROU  to  the  Supreme  Court  of  the 
State  of  Alabama  to  review  a  judgment 
mflSnning  a  conviction  in  the  City  Court  of 
Montgomery  for  criminal  assault.  Die- 
•m^issed. 

See  same  case  below,  32  So.  168.    • 
The  fncts  are  stated  in  the  opinion. 
Mr.  Henry  Ii.  Laxama  argued  the  cause, 
mcd,  with  Mesere.  Lionel  Adams,  J.  N.  Luce, 
and  H.  Michel,  filed  a  brief  for  plaintiff  in 


Mr.  Cliarlefl  O.  Brown  argued  the  cause 
and  filed  a  brief  for  defendant  in  error : 

The  Federal  question,  being  first  presented 
•on  the  assignments  ot  error  in  an  appellate 
«ourt,  comes  too  late. 

Ba«tem  Bldg.  d  L.  Aeso.  v.  WelUng,  181 
XJ.  S.  47,  46  L.  ed.  739,  21  Sup.  CL  Rep. 
531.  See  also  F.  Q.  Oxley  Stove  Co.  w.  But- 
ler Countp,  166  U.  S.  648,  41  L.  ed.  1149, 
17  Sup.  Ct.  Rep.  709;  Capital  City  Dairy 
€o.  V.  Ohio,  183  U.  S.  238,  46  L.  ed.  171,  22 
Sup.  Ct.  Rep.  120;  Turner  y.  Riohardaonf 
180  U.  S.  87,  45  L.  ed.  438,  21  Sup.  Ct.  Rep. 
296;  Spiee  y.  lUinoie,  123  U.  8.  181,  31  L. 
ed.  80,  8  Sup.  Ct.  Rep.  21 ;  Baldwin  v,  Kanr 
eas,  129  U.  S.  56,  32  L.  ed.  640,  9  Sup.  Ct. 
Rep.  193;  Banholser  v.  New  YorJe  L.  Ins.  Co. 
178  U.  S.  406,  44  L.  ed.  1124,  20  Sup.  Ct. 
Rep.  072. 

A  writ  of  error  to  review  the  judgment  of 
the  highest  tribunal  of  a  state  stands  on  a 
far  different  ground  from  a  direct  appeal 
from  the  supreme  court  of  a  territory,  and 
cannot  be  maintained  in  the  absence  of  a 
Federal  question  giving  jurisdiction. 

Dawe  y.  Texas,  139  U.  S.  657,  36  L.  ed. 
303,  11  Sup.  CL  Rep.  675. 

llie  question  properly  before  the  Alabama 
eourts  was  the  admissibility  of  the  testi- 
mony under  a  valid,  unquestioned  constitu- 
tional provision  of  the  state  Constitution, 
and  the  validity  of  the  constitutional  pro- 
vision was  not  denied,  but  upheld,  and  the 
testimony  was  held  admissible  under  such 
provisions.  No  statute  or  provision  of  the 
Constitution  of  the  United  States  was  spe- 
eiaJIy  drawn  in  question,  nor  any  law  of  the 
state  held  to  be  valid  which  was  in  con- 
flict with  the  Constitution  of  the  United 
States. 

Central  Land  Co.  v.  Laidley,  159  U.  S. 
109,  40  L.  ed.  93,  16  Sup.  Ct.  Rep.  80. 
187  TJ.  S. 


*Mr.  Chief  Justice  Fuller  delivered  the[134I 
opinion  of  the  court: 

Jacobi  was  convicted  in  the  city  court  of 
Montgomery,  Montgomery  coimty,  Alabama, 
on  an  indictment  for  criminal  assault,  and 
the  judgment  against  him  was  afhrmed  by 
the  supreme  court  of  that  state.  32  So. 
158.  To  revise  that  judgment  this  writ  of 
error  was  brought. 

The  conviction  was  the  result  of  a  s(»cnnd 
trial  of  the  case,  and  the  alleged  victim  of 
the  assault,  who  had  testified  at  the  fifHt 
trial,  was  not  present  at  the  second.  But 
evidence  of  her  previous  testimony  was  ad- 
mitted against  defendant's  objection,  and  it 
is  contended  that  thereby  defendant  wan  de- 
prived of  rights  secured  by  the  Federal  Con- 
stitution, and  denied  due  process  of  law. 
The  question  for  us  to  decide  at  the  nnUet 
is  whether  such  a  claim  was  special'y  itet 
up  at  the  proper  time  and  in  the  proper 
way. 

The  rule  is  firmhr  established  by  the  de- 
cisions of  the  hignest  court  of  Alnlmma, 
[  that  when  a  witness  is  beyond  the  jurisdic- 
tion  of  the  court,  whether  he  has  removed 
from  the  state  permanently  *or  for  an  in  [135] 
definite  time,  his  testimony  on  a  former 
trial  for  the  same  offense  may  be  given  in 
evidence  against  defendant  on  a  siibReqii<  nt 
trial.  Lowe  v.  State,  86  Ala.  47,  5  So.  435 ; 
Perry  v.  State,  S7  Ala.  30,  6  So.  425;  Pruitt 
V.  State,  92  Ala.  41,  9  So.  406;  Matthnrs  v. 
State,  06  Ala.  62,  11  So.  203;  Btir(on  v. 
State,  115  Ala.  1,  22  So.  585. 

In  this  case,  evidence  was  introduced  be- 
fore the  trial  judge  that  the  witness  was 
not  in  the  state  at  the  time  of  the  trial,  and 
that  her  absence  was  of  a  permanent  or  in- 
definite nature.  There  was  no  pretense  of 
absence  by  procurement,  and  there  was  evi- 
dence of  diligence  in  attempting  to  serve 
process  upon  her.  It  was  held  that  sulli- 
cient  foundation  for  the  admission  of  evi* 
dence  of  her  former  testimony  had  been 
laid,  and  the  supreme  court  concurred  in 
that  conclusion.  Defendant  objected  to  thu 
preliminary  proof,  and  moved  to  exclude  it 
on  several  grounds,  one  of  which  was  **that 
the  defendant  has  the  constitutional  right 
to  be  confronted  by"  the  witness.  These 
objections  having  been  overruled,  evidence 
was  introduced  of  the  testimony  given  by 
the  absent  witness  on  direct  and  cross  ex- 
amination on  the  former  trial,  to  which  de- 
fendant objected  on  the  ground,  among 
others,  "that  the  defendant,  Jacobi,  has  the 
constitutional  right  to  be  confronted  by  the 
witnesses  against  him.^  The  trial  judge 
overruled  defendant's  objections,  and  each 
ground  thereof,  and  admitted  the  evidence, 
and  defendant  duly  excepted.  No  reference 
to  the  Constitution  of  the  United  States  was 
made  in  the  objections.  The  Constitution 
of  Alabama  provided  that  [art.  1^  §  7]  ''in 
all  criminal  prosecutions  the  accused  has  a 
right  ...  to  be  confronted  by  the  wit- 
nesses against  him;"  and  it  is  plain  that 
the  constitutional  right  asserted  was  under 
the  state  Constitution.  Miller  v.  ComtcaU 
R.  Co.  168  U.  S.  131,  42  L.  ed.  409,  18  Sup. 
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Ct.  Rep.  34;  Endowment  d  Benev,  A880,  ▼. 
Kansas,  120  U.  S.  103,  30  L.  ed.  693,  7  Sup. 
Ct.  Rep.  409. 

After  the  case  reached  the  state  supreme 
eoiirt,  error  was  assi^ed  to  the  admission 
of  the  evidence,  as  bemg  in  violation  of  the 
14th  Amendment.  The  supreme  court  did 
not  refer  to  that  contention,  presumably  be- 
eause  of  the  settled  rule  in  Alabama  in 
criminal  cases,  that  when  specific  grounds 
of  objection  to  the  admission  of  evidence  are 
[136 [assigned,  all  others  *are  waived  {McDaniel 
v.  State,  97  Ala.  14,  12  So.  241)  ;  and  that 
the  supreme  court  will  not  decide  a  ques- 
tion relating  to  the  admission  of  evidence, 
not  made  and  acted  on  in  the  trial  court 
{Freeman  v.  Swan,  22  Ala.  106;  Robertson 
V.  Rohinson,  65  Ala.  610,  39  Am.  Rep.  17). 
The  supreme  court  was  therefore  not  called 
upon  to  revise  the  judgment  of  the  city 
court  for  error  not  committed,  and  we  can- 
not interfere  with  its  action  in  adhering  to 
the  usual  course  of  its  judgments.  If  the 
court,  however,  had  passed  upon  the  ques- 
tion, our  jurisdiction  might  have  been  main- 
tained. MaUett  V.  North  Carolina,  181  U. 
S.  .589,  45  L.  ed.  1016,  21  Sup.  Ct.  Rep.  730; 
Dreyer  v.  Illinois,  187  U.  S.  71,  ante,  79, 
23  Sup.  Ct  Rep.  28. 

In  Spies  v.  Illinois,  123  U.  S.  131,  sub 
nam.  E»  parte  Spies,  31  L.  ed.  80,  8  Sup. 
Ct.  Rep.  21,  where  objection  to  the  admis- 
irion  of  a  certain  letter,  because  ob'tained  in 
violation  of  the  Constitution  of  the  United 
States,  was  made  in  the  supreme  court  of 
the  stato  for  the  first  time,  and  that  court 
declined  to  consider  the  constituUonal  ques- 
tion supposed  to  be  involved,  on  the  ground 
that  it  was  not  raised  in  the  trial  court, 
Mr.  Chief  Justice  Waite  said:  "To  give  ua 
Jurisdiction  under  §  709  of  the  Revised 
Statutes,  because  of  the  denial  by  a  stato 
court  of  any  title,  right,  privilege,  or  im- 
munity claimed  under  the  Constitution,  or 
any  treaty  or  statute  of  the  United  States, 
it  must  appear  on  the  record  that  such  title, 
right,  privilege,  or  immunity  was  'specially 
set  up  or  claimed'  at  the  proper  time  in  the 
proper  way.  To  be  reviewable  here,  the  de- 
cision must  be  against  the  right  so  set  up 
cr  claimed.  As  the  supreme  court  of  the 
■tate  was  reviewing  the  decision  of  the  trial 
eourt,  it  must  appear  that  the  claim  was 
made  in  that  courts  because  the  supreme 
court  was  only  auUiorized  to  review  the 
Judgment  for  errors  committed  there,  and 
we  ca'n  do  no  more.  This  is  not,  as  seems 
to  be  supposed  by  one  of  the  counsel  for  the 
petitioners,  a  question  of  a  waiver  of  a 
right  under  the  Constitution,  laws,  or  treat- 
ies of  the  United  Stetes,  but  a  question  of 
claim.  If  the  right  was  not  set  up  or 
claimed  in  the  proper  court  below,  the  judg- 
ment of  the  highest  court  of  the  stete  in  the 
action  is  conclusive,  so  far  as  the  right  of 
review  here  is  concerned."  And  see  Brooks 
y.  Missouri,  124  U.  S.  394,  31  L.  ed.  464,  8 
Sup.  Ct.  Rep.  443;  Baldtvin  v.  Kansas,  129 
U.  S.  52,  32  L.  ed.  640,  9  Sup.  Ct.  Rep.  193. 

The  result  is  that  the  writ  of  error  must 
be  dismissed,  and  it  is  §0  ordered, 
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•ED.  H.  REID,  Plff.  in  Err.,  [ISTf 

PEOPLE  OF  THE  STATE  OF  COLORADO. 

(See  8.  C.  Reporter's  ed.  187-153.) 

Interstate  commerce — state  reffulation-^ 
prior  le^slatUm  by  Congress — live-stock 
quaranttne-^rivileges  and  immunities. 

1.  The  subject  of  transportation  of  cattle  from 
one  state  to  another  Is  not  so  far  covered  by 
the  provisions  of  the  animal  Industry  act  of 
May  29,  1884  (28  Stat  at  L.  81,  chap.  60; 
U.  S.  Com  p.  Stat.  1901,  p.  299),  for  the  In- 
vestigation and  suppression  of  diseases  of 
cattle,  or  those  relating  to  the  exportation 
of  diseased  cattle  to  ports  In  foreign  coun- 
tries, and  the  transportation  between  the 
states  of  live  stock  known  to  be  diseased,  aa 
to  preclude  the  enactment  of  Colo.  Sesa. 
Laws  1885,  p.  335,  prohibiting  the  Importa- 
tion of  cattle  from  south  of  the  86tb  pat^ 
allel  of  north  latitude  between  April  Ist 
and  November  Ist,  unless  first  kept  for  nine- 
ty days  at  some  place  north  of  that  parallel, 
or  unless  a  certificate  of  freedom  from  con- 
tagious or  infectious  disease  has  been  ob- 
tained from  the  state  veterinary  sanitary 
board. 

Note. — As  to  constitutional  equalitif  of  priv- 
ileget,  immunities,  and  protection — see  Louis- 
ville Safety  Vault  ft  T.  Co.  v.  Louisville  ft  N. 
B.  Co.  (Ky.)  14  L.  B.  A.  579,  and  note. 

On  state  regulation  of  interstate  or  foreign 
commerce — see  notes  to  Norfolk  ft  W.  R.  Co. 
V.  Com.  (Va.)  18  L.  R.  A.  107;  McCanna  ft  P. 
Co.  V.  Cltlxens'  Trust  ft  Surety  Co.  24  C.  C.  A. 
13 ;  Ratterman  v.  Western  U.  Teleg.  Co.  32  L. 
ed.  U.  8.  220:  Harmon  v.  Chicago,  87  L.  ed. 
U.  S.  216;  aeveland,  C.  C.  ft  St.  L.  B.  Co.  v. 
Backus,  88  L.  ed.  U.  S.  1041 ;  and  Postal  Teleg. 
Cable  Co.  v.  Adams,  89  L.  ed.  U.  8.  811. 

OonstUuUonality  of  state  legislation  regulat- 
ing the  importation  of  infected  a$iimals. 

m 

Pjx>per  Quarantine  regnlatlona  restricting  th* 
Importation  of  cattle  from  another  state  on  ac- 
count of  the  danger  from  dlseaae  do  not  make 
unconstHuttonal  regulations  of  commerce. 
Smith  V.  St.  Louis  ft  8.  W.  B.  Co.  181  U.  8.  248, 
45  L.  ed.  847,  21  Sup.  (?t.  Bep.  808. 

A  statute  making  persons  having  in  their 
possession  Texas  cattle  which  have  not  beeo 
wvlntered  north,  liable  tor  any  damages  whlclk 
may  accrue  from  permitting  them  to  run  at 
large  and  thereby  spread  the  Texas  fever.  Is  not 
uuconstHotlonal.  Kimmdsh  v.  Ball,  129  U.  8. 
217,  82  L.  ed.  695,  2  Inters.  Com.  Rep.  407,  ^ 
Sup.  Ct  Bep.  277. 

And  the  provisions  of  2  Kan.  Gen.  Stat.  1897. 
chap.  139,  p.  761,  making  any  person  who  brings 
Into  the  state  cattle  capable  of  Imparting  Texas, 
splenic,  or  Spanish  fever,  liable  for  damagea 
sustained  by  the  communication  of  such  fever 
to  other  cattle,  and  providing  that  cattle 
brought  from  south  of  the  37th  parallel  of  north 
latitude  shall  be  prima  fade  deemed  capable  of 
communicating  the  disease,  are  not  vo4d  as  a 
regulation  of  commerce.  Missouri,  K.  ft  T.  B. 
C^o.  V.  Haber,  169  U.  8.  613,  42  L.  ed.  878,  1» 
Sup.  Ct  Bep.  488. 

In  Grimes  v.  Eddy,  126  Mo.  168,  26  L.  B.  A. 
638,  28  8.  W.  756,  the  court  upheld  as  a  police 
regulation  so  much  of  Mo.  Bev.  Stat  1880,  | 
853,  as  prohibited  the  Importation  Into  the  state- 
of  Texas,  Mexican,  Cherokee,  and  Indian  cattle 
which,  though  not  themselves  diseased,  were  In- 
fected with  microbes  or  parasites  by  whlcb 
Texas  fever  might  be  communicated  to  other* 
cattle,   aJ though   the   court   conceded    that   the 
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3.  No  DDconBtltntlonal  harden  on  Interstate 
commerce  It  made  by  the  proylslons  of  Colo. 
Sees.  Laws  1885,  p.  886,  prohibiting  the  Im- 
porting of  cattle  from  south  of  the  86th 
parallel  of  north  latitude  between  April  1st 
and  November  1st,  unless  first  kept  for  nine- 
ty days  at  some  place  north  of  that  parallel, 
or  unless  a  certificate  of  freedom  from  con- 
tagious or  Infectious  disease  has  been  ob- 
tained from  the  state  Teterinary  sanitary 
board. 

J.  The  priTl leges  and  immunities  of  citiaens 
in  the  several  states  are  not  denied  by  the 
provisions  of  Colo.  Seas.  Laws  1885,  p.  835, 
for  the  protection  of  domestic  cattle  against 
the  communication  of  disease  by  cattle  from 
other  states,  where  the  statute  is  equally  ap- 
plicable to  citiaens  of  all  states. 

[No.  269.] 

Argued  October  $4,  190t,    Decided  Deoem- 

her  1,  1902. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Colorado  to  review  a  judgment 
which  affirmed  a  conviction  in  the  District 
Court  of  Arapahoe  County  for  a  violation 
of  a  statute  of  that  state  for  the  protection 

practical  effect  of  such  provision  wns  the  abso- 
lute inhibition  of  shipment  into  the  state  of  all 
cattle  coming  from  the  south. 

The  importation  oif  Texas  cattle  into  the 
atate  between  March  1st  and  December  1st  In 
each  year  cannot  be  absolutely  proUblted. 
H&nnlbal  ft  St.  J.  R.  Co.  v.  Husen,  05  U.  S.  465, 
24  L.  ed.  627. 

Such  cases  as,-  prior  to  the  decision  in  Han- 
nibal ft  St.  J.  R.  Co.  V.  Husen,  05  U.  S.  465,  24 
L.  ed.  627,  had  sustsdned  efforts  absolutely  to 
pnyhlbit  the  importation  of  Texas  cattle  (Teazel 
V.  Alexander,  58  111.  254 ;  Stevens  v.  Brown,  58 
111.  289 ;  Wilson  v.  Kansas  Olty,  St.  J.  ft  C.  B. 
B.  Co.  60  Mo.  184 ;  Husen  v.  Hannibal  ft  St.  J. 
B.  Co.  60  Mo.  226 ;  Kenney  v.  Hannibal  ft  St.  J. 
B.  Co.  62  Mo.  476)  have  alnce  been  overruled. 
Oilmore  v.  Hannibal  ft  St.  J.  B.  Co.  67  Mo.  323 ; 
McAlIster  v.  Chicago,  B.  I.  ft  P.  B.  Co.  74  Mo. 
358 ;  Urton  v.  Sherlock,  75  Mo.  247  ;  Salsensteln 
V.  Mavla,  01  111.  391. 

The  right  to  carry  frdlght  and  property,  given 
to  railroads  by  U.  S.  Rev.  Stat.  |  5258  (U.  S. 
Comip.  Stat.  1901,  p.  8564),  does  not  give  them 
the  right  to  carry  into  a  state.  In  vlolatioo  of 
state  laws,  cattle  known,  or  which  by  due  dlM- 
gence  may  be  known,  to  be  capable  of  com- 
municating disease.  .Missouri,  K.  ft  T.  B.  Co. 
V.  Haber,  169  U.  S.  618,  42  L.  ed.  878,  18  Sup. 
€t.  Bep.  488. 

The  provisions  for  the  Investigation  of  the 
Psoases  at  cattle,  and  the  suppression  thereof, 
made'  by  the  animal  industry  act  of  Congress  of 
March  29,  1884,  with  the  later  appropriation  of 
money  to  carry  them  out,  do  not  preclude  legis- 
lation by  states  to  protect  domestic  cattle 
againat  Uie  communication  of  diseases  by  cat- 
tle from  other  states.    Ihid. 

A  distinction  has  been  drawn  in  Missouri  be- 
tween the  transportation  of  infected  cattle 
through  the  atate,  and  the  importation  of  such 
cattle  Into  the  state.  And  the  Missouri  stat- 
ute has  therefore  been  declared  unconstitutional 
so  far  as  K  would  impose  a  liability  on  a  rail- 
road company  engaged  In  transporting  through 
the  state  cattle  -Infected  with  Texas  or  Spanish 
fever,  without  any  Intention  of  unloading  with- 
in the  state,  for  the  injury  to  domestic  cattle  by 
reason  of  the  wrecking  of  the  train  and  the  con- 
•equeot  exposure  to  the  disease.  Grimes  v.  Bd- 
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of  domestic  cattle  from  the  communication 
of  disease  by  cattle  from  other  states.  A/- 
firmed. 

See  shme  case  below«  68  Pac.  228. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Joha.H.  Deniaoa.  and  Wll* 
liam  M.  Spriaser  argued  the  cause,  and, 
with  Messrs.  Ralph  Talbot  and  W.  H.  Wad' 
ley  and  Assistant  Attorney  Oeneral  Beck, 
filed  a  brief  for  plaintiff  in  error: 

The  transportation  of  live  stock  by  rail  or 
by  watercourse  from  state  to  state  is  a 
branch  of  interstate  commerce. 

Hannibal  <0  8t.  J.  B.  Co.  v.  Husen^  96  U. 
S.  465,  24  L.  ed.  527. 

The  fact  that  Congress  has  acted  precludes 
the  state  of  Colorado  from  enacting  this 
statute,  if  the  same  be  unreasonable,  unneo- 
esaary,  or  cumulative,  or  imposes  grievous 
and  unnecessary  burdens  upon  the  shipper 
engaged  in  interstate  commerce,  in  excess  of 
congressional  requirements. 

Bmith  v.  Alabamay  124  U.  S.  465,  31  H 
ed.  608,  1  Inters.  Com.  Rep.  804,  8  Sup.  OL 
Ilep.  664 ;  Einson  v.  Lott,  8  Wall.  148,  10  L. 
ed.  387.   . 

dy,  126  Mo.  168,  26  L.  B.  A.  638.  28  8.  W.  766 ; 
Selvege  v.  St.  Louis  ft  S.  F.  B.  Co.  185  Mo.  168, 
36  S.  W.  652. 

But  In  Kansas  a  almilar  statute  was  applied 
to  an  almost  identical  staite  of  facts,  agsinet  an 
objection  that  such  statute  was  an  embargo 
upon  Interstsite  commerce.  Missouri  P.  B.  Co. 
T.  Flnley,  38  Kan.  550,  16  Pac.  051. 

A  state  cannot  make  a  carrier  who  shall,  be- 
tween 31arch  Ist  and  December  1st,  transport 
Texas  cattle  through  the  state  without  unload- 
ing them,  liable  for  all  contagion  spread  by 
them.  Hannibal  ft  St.  J.  B.  Co.  v.  Husen,  06 
U.  8.  465,  24  L.  ed.  627. 

But  where  such  cattle  are  unloaded  within 
the  state,  a  statute  under  which  the  carrier  may 
be  held  liable  for  all  consequent  injury  to  do- 
mestic cattle  does  not  violate  the  commerce 
clause  of  the  Federal  Constitution.  Bouse  v. 
Touard,  1  Kan.  App.  270,  41  Pac.  426. 

The  Idaho  sheep  quarantine  act  of  March  18, 
1800,  authorising  the  governor,  when  he  has 
reason  to  believe  that  there  is  an  epidemic  in- 
fectious disease  of  sheep  in  localities  outside  the 
state,  to  investigate  the  matter,  and,  if  he  finds 
the  disease 'exists,  to  make  a  proclamation  de- 
claring such  localities  infected  and  prohibiting 
the  introduction  therefrom  of  sheep  Into  the 
state,  except  under  such  restrictions  as  after 
consultation  with  the  state  sheep  Inspector  he 
may  deem  proper, — Is  within  the  poHce  power  of 
the  state.  Basmussen  v.  Idaho,  181  U.  S.  108, 
45  L.  ed.  820,  21  Sup.  Ot.  Bep.  594. 

Quarantine  regulations  established  by  the  gov- 
ernor of  the  state  on  recommendation  of  a  live- 
stock sanitary  commission  In  pursuance  of  Tex. 
Bev.  Slat.  1805,  art,  5043c,  whereby  the  Im- 
portation of  all  catitle  from  the  state  of  Louisi- 
ana from  June  5th  until  the  15th  day  of  the 
following  November  Is  prohibited  because  the 
live-stock  commission  had  reason  to  believe  that 
the  anthrax  bad  broken  out,  or  was  liable  to 
break  out.  In  that  state,  are  a  proper  exercise 
of  the  police  power  of  the  state.  Smith  v.  St. 
Louis  ft  S.  W.  B.  Oo.  181  U.  S.  248,  45  L.  ed. 
847.  21  Sup.  Ct.  Bep.  803. 

For  other  cases  on  the  validity  and  construc- 
tion of  statutory  regulations  as  to  Infected  an- 
imals, see  note  to  Qrlmes  v.  Bddy  (Mo.)  26  L. 
B.  A.  638. 
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All  state  legislation  adjudged  invalid  by 
this  court  either  imposed  a  tax  upon  some 
subject  of  commerce,  or  exacted  a  license  fee 
from  the  parties  engaged  in  commercial  pur- 
suits interstate  in  their  nature,  or  created 
an  impediment  to  the  free  navigation  of  pub- 
lic waters,  or  prescribed  conditions  in  ac- 
cordance with  which  commerce  in  particular 
articles  or  between  particular  places  was  re- 
quired to  be  conducted. 

Sherlock  v.  Ailing,  93  U.  S.  99,  23  L.  ed. 
819. 

Congress  has  full  control  over  interstate 
conunei*ce,  and  is  the  only  authoritv  by 
which  that  commerce  can  be  regulated. 

}iis80uri,  K,  d  T.  R,  Co.  v.  Haber,  169  U. 
S.  G13,  42  L.  ed.  878,  18  Sup.  Ct  Rep.  488; 
Grimes  v.  Eddy,  126  Mo.  168,  20  L.  R.  A. 
638,  28  S.  W.  766;  Broum  v.  Houston,  114 
U.  S.  622,  29  L.  ed.  257,  5  Sup.  Ct.  Rep. 
1091.  See  also  Gibbons  v..  Ogden,  9  Wheat, 
jl,  6  L.  ed.  23. 

The  Missouri  statute  was  held  to  be  un- 
ooAStitutional,  solely  because  it  went  beyond 
tim  npipessities  of  the  case. 

Bimnibal  d  8t,  J,  B.  Co^v.  Husen,  96  U. 
S.  4t^^,  %l  U  ed,  527. 

Traneportation  is  essential  to  commerce, 
or,  rather,  it  is  commerce  itself;  and  every 
obstacle  to  it*  or  burden  laid  upon  it  by  leg- 
islative (authority,  is  regulation. 

Ibid. 

The  state  may  not,  under  cover  of  exert- 
ing its.]^lice  powers,  substantially  prohibit 
or  burden  either  foreign  or  intdrbtate  com- 
merce. 

/bid.;  Leisy  v.  Hardin,  136  U.  S.  100,  34 
L.  ed.  128,  3  Inters.  Com.  Rep.  36,  10  Sup. 
Ct.  Rep.  681. 

The  power  conferred  by  the  Constitution 
upon  Congress  to  regulate  commerce  is  ex- 
clusive, and  permits  no  action  or  interfer- 
ence by  the  states  in  any  case  where  the 
subject  of  the  power  is  national  or  admits 
one  uniform  system  of  regulation. 

CooUy  v.  Philadelphia  Port  Wardens,  12 
How.  299,  13  L.  ed.  996;  Gibbons  v.  Ogden, 
9  Wheat.  16,  6  L.  ed.  27 ;  Henderson  v.  "Sew 
York,  92  U.  S.  259,  sub  nom.  Henderson  v. 
Wickham,  23  L.  ed.  543 ;  Gulf,  C.  d  8.  F.  R, 
Co.  V.  Hefley,  158  U.  S.  99,  39  L.  ed.  910,  16 
Sup.  Ct.  Rep.  802. 

The  state  requirement  is  hostile  both  to 
the  letter  and  the  spirit  of  the  constitution- 
al provision. 

Gulf,  C.  d  8.  F.  R.  Co.  v.  Hefley,  158  U.  S. 
99,  39  L.  ed.  910,  15  Sup.  Ct.  Rep.  802. 

A  state  cannot  regulate  commerce  under 
the  guise  of  an  inspection  law. 

Minnesota  v.  Barber,  130  U.  S.  313,  34  L. 
ed.  455,  3  Inters.  Com.  Rep.  185,  10  Sup.  Ct. 
Rep.  862:  Brimmer  v.  Rebman,  138  U.  S.  78, 
34  L.  ed.  862,  3  Inters.  Com.  Rep.  485,  11 
Sup.  Ct.  Rep.  213. 

Mr.  Frederic  D.  M^Kenney  argued  the 
cause  for  defendant  in  error.  Mr.  Cluirles 
C.  Post  filed  a  brief  for  defendant  in  error: 
The  Colorado  act  was  intended  as  supple- 
mentary to  and  along  the  line  of  the  Federal 
act 

Missouri,  K.  d  T.  R.  Co.  v.  Haber,  169  U. 
S.  013,  42  L.  ed.  878,  18  Sup.  a.  Rep.  488. 
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It  is  a  matter  of  general  information  or 
knowledge  that  Texas  cattle  are  not,  in  fact, 
diseased  themselves,  so  as  to  render  then» 
unhealthy  for  food,  but  that  all  Texas  cattle 
are  infected  in  their  systems  with  a  para- 
site or  germ  which  is  harmless  to  them,  but 
which  when  taken  into  the  stomach  by  na- 
tive cattle  produces  what  is  known  as  Texas 
fever 

GHm^s  V.  Eddy,  126  Mo.  168,  26  L.  R.  A. 
638,  28  S.  W.  756. 

The  regulations  prescribed  by  the  Agricul- 
tural  Department  as  incidental  to  carrying 
the  act  into  effect  could  not  relieve  even 
from  civil  liability. 

Missouri,  K.  d  T.  R.  Co.  v.  Haber,  169  U^ 
S.  624,  42  L.  ed.  882,  18  Sup.  Ct.  Rep.  488. 

Neither  corporations  nor  individuals  are- 
entitled,  by  force  alone  of  the  Constitution^ 
of  the  United  States,  and  without  liability' 
for  injuries  resulting  therefrom  to  othera^  • 
to  bring  into  one  state  from  another  state, 
cattle  liable  to  impart  or  capable  of  com- 
municating disease  to  domestic  cattle. 

Missour\,  K.  d  T.  R.  Co.  v.  Haber,  169  U. 
S.  628,  42  L.  ed.  883,  18  Sup.  Ct  Rep.  488. 

The  fee  of  1.6  cents  per  head  is  not  un- 
reasonable. 

Patapsco  Guano  Co.  v.  North  CaroUna  Bd, 
of  AgH.  171  U.  S.  346,  43  L.  ed.  191,  18  Sup. 
Ct.  Rep.  862. 

*Mr.  Justice  Haglan  delivered  the  opin-[188f 
ion  of  the  court: 

The  plaintiff  in  error  was  convicted  in 
the  district  court  of  Arapahoe  county,  Colo- 
rado, an'd  sentenced  to  confinement  for  six 
months  in  the  county  jail  for  a  violation  oi 
the  2d  section  of  a  statute  enacted  March 
21st,  1886,  to  prevent  the  introduction  of 
infectious  or  oontaffious  diseases  among^the- 
cattle  and  horses  of  that  state.  Colo.  Sess^ 
Laws  1885,  p.  336. 

The  judgment  was  affirmed  by  th.e  su- 
preme court  of  the  state,  and,  the  case  hav* 
ing  been  brought  here,  it  is  insisted  that  l^ 
the  final  judgment  the  accused  has  been  de- 
nied a  right  especially  claimed  by  him  under- 
the  Constitution  of  the  United  States. 

This  position  depends  upon  the  inquiry 
whether  a  certain  act  of  Congress,  to  be- 
presently  referred  to,  has  the  scope  and  ef- 
fect attributed  to  it  by  the  accused,  and,, 
that  contention  failing,  whether  the  statute- 
under  which  he  was  convicted  is  repugnant, 
to  that  instrutnent. 

After  reciting  that  certain  infectious  and 
contagious  diseases,  known  as  the  Texas  or- 
splenetic  fever,  Spanish  itch,  and  other  dis- 
eases of  a  dangerous  and  contagious  nature,, 
were  prevalent  among  cattle  and  horse  stock, 
in  the  states  and  territories  south  of  the- 
36th  parallel  of  north  latitude,  and  that  it 
was  essential  for  the  protection  of  the  cat- 
tle and  horses  of  Colorado  to  prevent  the 
introduction  and  spread  of  all  such  diseases 
within  that  state,  the  above  statute  provid- 
ed: 

"I  1.  It  shall  be  unlawful  for  any  person, 
asAociation,  or  corporation  to  bring  or  drive, 
I  or  cause  to  be  brought  or  driven,  into  this 
state  any  cattle  or  borses  having  an  infec- 
tious or  'contagious  disease,  or  which  have[189)i 
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been  herded,  or  bronffht  into  contact,  with 
any  other  cattle  or  horses  laboring  under 
such  disease,  at  any  time  within  ninety 
days  prior  to  their  importation  into  this 
state. 

"$  2.  It  shall  be  unlawful  for  any  person, 
association,  or  corporation  to  bring  or 
drive,  or  cause  to  ue  brought  or  driven,  into 
tliis  state,  between  the  first  day  of  April 
and  the  first  day  of  November,  any  cattle  or 
horses  from  a  state,  territory,  or  county,- 
south  of  the,  36th  parallel  of  north  latitude, 
unless  said  cattle  or  horses  have  been  held 
at  some  place  north  of  the  said  parallel  of 
latitude  for  a  period  of  at  least  ninety  days 
prior  to  their  importation  into  this  state,  or 
unless  the  person,  association,  or  corpora- 
tion owning  or  having  charge  of  such  cattle 
or  horses  shall  procure  from  the  state  veteri- 
narv  sanitary  board  a  certificate,  or  bill  of 
health,  to  the  effect  that  said  cattle  or 
horses  are  free  from  all  infectious  or  con- 
tagious diseases,  and  have  not  been  exposed, 
at  any  time  within  ninety  days  prior  there- 
'  to,  to  any  of  said  diseases.  The  expense  of 
any  inspection  connected  herewith  to  be 
paid  by  the  owner  or  owners  of  such  cattle 
or  horses. 

'*S  3.  Any  person  violating  the  provision 
of  tills  act  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  shall,  on  conviction,  be  pun* 
ished  by  a  fine  of  not  less  than  five  hundred 
(600)  dollars,  nor  more  than  five  thousand 
(6,000)  dollars,  or  by  imprisonment  in  the 
county  jail  for  a  term  of  not  less  than  six 
months,  and  not  exceeding  three  yeara,  or 
by  both  such  fine  and  imprisonment. 

"I  4.  If  any  person,  association,  or  cor- 
poration shall  bring,  or  cause  to  be  brought, 
into  this  state,  any  cattle  or  horses,  in  vio- 
lation ot  the  provisions  of  sections  1  or  2  of 
this  act,  or  shall,  by  false  representation, 
procure  a  certificate  of  health,  as  provided 
for  in  section  2  of  this  act,  he  or  they  shall 
be  liable,  in  all  cases,  for  all  damages  sus- 
tained on  account  of  disease  communicated 
by  or  from  said  cattle  or  horses;  judgment 
for  damages  in  any  such  case,  together  with 
the  costs  of  action^  shall  be  a  lien  upon  all 
such  cattle  and  horses,  and  a  writ  of  at- 
tachment may  issue  in  the  first  instance 
without  the  giving  of  a  bond,  and  the  couit 
rendering  such  judgment  may  order  the  sale 
of  said  cattle  or  horses,  or  so  many  thereof 

rf  40]as  *may  be  necessary  to  satisfv  said  judg- 
meilts  and  costs.  Such  sale  shall  be  con- 
ducted as  other  sales  under  execution." 
Colo.  Sess.  Laws  1885,  p.  336. 

There  was  no  proof  in  the  case  that  the 
particular  cattle  in  question  had  any  dan- 
gerous,   infectious,    or    contagious    msease. 

*  .  But  it  did  appear  that  after  being  kept  a 
long  while  in  Lubbock  and  (}ochran  coun- 
ties, Texas,  south  of  the  36th  parallel  of 
north  latitude,  these  cattle  were  shipped  on 
the  20th  day  of  June,  1901,  to  Denver,  Ck)lo- 
rado,  on  their  way  to  their  ultimate  desti- 
nation in  Wyoming,  without  being  first  in- 
snected  as  required  by  the  statute  of  the 
former  state.  The  provisions  of  the  Colo- 
rado statute  were  ignored  altogether  as  in- 
valid legislation.  Being  asked  by  one  of  the 
witnesses  whether  he  had  or  not  allowed  the 
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state  boilrd  of  <9anitary  inspection  to  inspect 
the  cattle  or  whether  or  not  he  had  procured 
from  the  state  vcterinaiy  sanitary  board 
a  certificate  or  bill  of  health  to  the  ef- 
fect that  the  cattle  were  free  from  all  in^ 
fectious  or  contagious  diseases,  the  defend^ 
ant  said  "that  the  state  board  of  sanitary 
inspection,  through  one  of  their  inspectors, 
had  inspected  the  cattle  against  his  will  and 
desire,  out  that  he  had  not  obtained  fronr 
the  board  any  certificate  or  bill  of  health- 
whatsoever.  But  he  said  that  he  immedi- 
ately theretofore  had  had  the  cattle  in- 
spected by  a  duly  authorized  inspector  d 
tfie  Bureau  of  Animal  Industry  of  the 
United  States,  at  Hereford,  in  the  state  of 
Texas,  and  had  obtained  a  certificate  from 
him  to  the  effect  that  the  same  were  free 
from  any  infectious  or  contagious  disease;, 
that  the  reason  he  could  not  get  a  certifi- 
cate or  bill  ot  health  from  the  state  board 
of  Colorado  was  because  he  would  not  pay 
the  expense  of  such  inspection,  and  because 
he  had  opposed  such  inspection  as  unneceS' 
sary  and  without  any  warrant  in  law." 

When  refusing  his  assent  to  the  state  in* 
snection,  Reid  snowed  to  the  state  author- 
ities what  he  called  a  "United  SUtes  cer- 
tificate." 

The  certificate  was  signed  by  "Arthur  C. 
Hart,  Asst  Inspector,  Sureau  of  Animal 
Industry."  That  officer  certified  that  he 
had  carefully  inspe<^ted  the  cattle  in  ques- 
tion at  Hereford,  Texas,  and  found  tnem 
"free  from  Texas  or  splenetic  fever  infec- 
tion {^hoaphilus  hovis),  or  any  other  infec-[141] 
tiotis  or  contagious  disease,"  and  that  "so 
Texas  fever  infection  is  known  to  exist 
where  thev  have  been  kept  or  on  the  trail 
over  which  they  have  passed."  Below  the 
signature  of  the  assistant  inspector  was  the. 
following  unsigned  printed  memorandum:-. 
"Animals  which  have  been  inspected  and: 
certified  by  an  inspector  of  the  U.  S.  Bureau 
of  Animal  Industry,  and  are  free  from  dis- 
ease, have  the  right  to  go  into  any  state  and 
be  sold  for  any  purpose,  without  further  in- 
spection or  the  exaction  of  fees." 

The  above,  together  with  certain  pub- 
lished regulations  prepared  and  issued  by 
the  Bureau  of  Animal  Industry,  was  all  the 
evidence  in  the  case. 

The  defendant  asked  the  court  to  instmct 
the  jury: 

That  it  was  unnecessary  for  the  defend- 
ant  to  procure  from  the  Colorado  veterinary 
sanitary  board  a  certificate  or  bill  of  health 
to  the  effect  that  his  cattle  were  free  from 
infectioua  or  contagious  diseases,  and  had 
not.  been  exposed  at  any  time  within  ninety 
days  prior  thereto,  to  any  of  said  diseases, 
for  the  reason  that  the  cattle  had  previous^ 
ly  been  inspected,  "according  to  the  statute 
of  the  United  States  in  such  case  made  and 
provided,  and  according  to  the  rules  and 
regulations  pursuant  to  said  statute,  pro* 
mulgated  by  the  Department  of  Agricul- 
ture, by  a  duly  authorized  inspector  of  the 
Bureau  of  Animal  Industry  of  the  United 
States,  stationed  at  Hereford,  in  the  state 
of  Texas,  and  had  been  duly  certified  by 
such  United  States  inspector  to  be  free  from 
any  infectious  or  contagious  disease;    and 
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for  the  further  reason  that  he,  the  said  de- 
fendant, then  and  there  exhibited  and 
showed  to  the  said  state  inspector  of  Colo- 
rado the  said  inspection  certificate  of  the 
United  States  to  said  cattle;"  and, 

That  the  Colorado  statute,  approved 
March  21st,  1885,  and  under  which  defend- 
ant was  prosecuted,  was  repugnant  to  the 
provision  of  the  Constitution  of  the  United 
States  giving  Congress  power  to  regulate 
commerce  among  the  states,  as  well  as  to 
the  provision  declaring  that  the  citizens  of 
each  state  shall  be  entitled  to  all  the  privi- 
leges and  immunities  of  citizens  in  the  sev- 
eral states,  and  was  null  and  void,  as  im- 
posing unnecessary  and  unlawful  burdens 
and  restrictions  upon  interstate  commerce. 
{142]  *The  court  refused  to  so  instruct  the  jury, 
but  instructed  them  that  if  they  believed 
from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  did,  on  or  about 
the  20th  day  of  June,  1901,  that  is,  between 
the  1st  day  of  April  and  the  1st  dav  of  No- 
vember of  that  year,  "unlawfully  brin^^  or 
drive,  or  cause  to  be  brought  or  driven,  into 
the  state  of  Colorado,  and  into  the  county  of 
Arapahoe,  the  cattle  as  mentioned  in  the  in- 
formation or  any  part  thereof,  from  certain 
counties  south  of  the  36th  parallel,  north 
latitude;  and  that  said  cattle  had  not  been 
held  theretofore  at  some  place  north  of  said 
parallel  of  latitude  for  a  period  of  at  least 
ninety  days^prior  to  the  importation  of  said 
cattle  into  said  state  of  Colorado;  and  that 
the  said  defendant  had  not  procured  from 
the  state  veterinary  sanitary  ooard  of  Colo- 
rado a  certificate  or  bill  of  health,  to  the 
efTect  that  said  cattle  were  free  from  infec- 
tious or  contagious  diseases,  and  to  the  ef- 
fect that  the  same  had  not  been  exposed  at 
any  time  within  ninety  days  prior  thereto 
to  any  of  said  diseases;  and  that  then  and 
there  the  said  defendant  did  refuse  and  de- 
cline to  procure,  or  permit  anyone  for  him 
to  procure,  such  certificate  or  bill  of 
health,  and  did  refuse  and  decline  to  pay  or 
allow,  or  suffer  or  permit  anyone  for  him 
to  pay,  the  expense  of  any  inspection  so  as 
by  the  act  prescribed, — then  and  in  that 
event  it  is  your  duty  to  find  the  defendant 
guilty  as  charged  in  this  information." 

The  contention  here  of  the  defendant  is 
substantially  that  the  subject  of  the  trans- 
portation of  cattle  from  one  state  to  an- 
oher  has  been  so  far  covered  by  the  act  of 
Congress  known  as  the  animal  industry  act 
of  May  20th,  1884  (23  Stat  at  L.  31,  chap. 
60,  U.  S.  Comp.  Stat.  1901,  p.  299),  that, 
after  its  passage,  no  enactment  by  the  state 
upon  the  same  subject  was  permissible;  and 
that,  even  in  the  absence  of  legislation  by 
Congress,  the  Colorado  statute  is  invalid, 
in  that,  by  its  natural  or  necessary  opera- 
tion, it  unreasonably  obstructs  that  free- 
dom of  commerce  among  the  states  which 
the  Constitution  established.  These  ques- 
tions are  recognized  by  the  court  as  of  great 
importance,  and  have  received  its  most  care- 
ful consideration. 

Taking  up  the  first  branch  of  the  defend- 
ant's contention,  let  us  look  at  the  control- 
ling provisions  of  the  above  act  of  Congress, 
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*and  ajoertain  whether  that  statute  has  the[1.4i 
scope  and  effect  claimed  for  it. 

The  statute  is  entitled  "An  Act  for  the 
Establishment  of  a  Bureau  of  Animal  In* 
d  us  try,  to  Prevent  the  Exportation  of  Dis- 
eased Cattle,  and  to  Provide  Means  for  the 
Suppression  and  Extirpation  of  Pleuro- 
pneumonia and  Other  Contagious  Diseases 
among  Domestic  Animals." 

B^  the  1st  section  the  Commissioner  of 
Agriculture  is  directed  to  organize  in  his  de- 
partment a  Bureau  of  Animal  Industry,  to 
appoint  a  chief  thereof,  who  shdll  be  a  com- 
petent veterinai^y  sui^eon,  and  whose  duty 
it  shall  be  "to  investigate  and  report  upon 
the  condition  of  the  domestic  animals  of  the 
United  States,  their  protection  and  use,  and 
also  inquire  into  and  report  the  causes  of 
contagious,  infectious,  and  communicable 
diseases  amonff  them,  and  the  means  for  Uie 

{prevention  and  cure  of  the  same,  and  to  col- 
ect  such  information  on  these  subjects  as 
shall  be  valuable  to  the  agricultural  and 
commercial  interests  of  the  country."  §  I 
[U.  S.  Comp.  Stat  1901,  p.  299]. 

By  the  2d  section  the  Commissioner  is  au- 
thorized to  appoint  two  competent  agenta, 
practical  stock  raisers  or  experienced  busi- 
ness men  familiar  with  questions  pertaining 
to  commercial  transactions  in  nve  stock, 
whose  duty  it  shall  be,  under  the  instruc- 
tions of  the  Commissioner,  "to  examine  and 
report  upon  the  best  methods  of  treating, 
transporting,  and  caring  for  animals,  and 
the  means  to  be  adopted  for  the  suppression 
and  extirpation  of  contagious  pleuro-pneu- 
monia,  and  to  provide  against  the  spread  of 
other  dangerous  contagious,  infectious,  and 
communicable  diseases.  §  2  [U.  S.  Comp. 
Stat  1901,  p.  300]. 

The  3d  section  makes  it  "the  duty  of  the 
Commissioner  of  Agriculture  to  prepare 
such  rules  and  regulations  as  he  may  deem 
necessary  for  the  speedy  and  effectual  sup- 
pression and  extirpation  of  said  diseases, 
and  to  certify  such  rules  and  regulations  to 
the  executive  authority  of  each  state  and 
territorjr,  and  invite  said  authorities  to  co- 
operate in  the  execution  and  enforcement  of 
tnis  act"  And  "whenever  the  plans  and 
methods  of  the  Commissioner  of  Agriculture 
shall  be  accepted  by  any  state  or  territory 
in  which  pleuro-pneumonia  or  other  conta- 

fious,  infectious,  or  communicable  disease  is 
eclared  to  exist^  *or  such  state  or  territory  [144] 
shall  have  adopted  plans  and  methods  for 
the  suppression  and  extirpation  of  said  dis- 
eases, and  such  plans  and  methods  shall  be 
accepted  by  the  Commissioner  of  Agricul- 
ture, and  whenever  the  governor  of  a  state 
or  other  properljr  constituted  authorities 
signify  their  readiness  to  co-operate  for  the 
extinction  of  any  contagious,  infectious,  or 
communicable  disease  in  conformity  with  the 
provisions  of  this  act,  the  Commissioner  of 
Agriculture  is  hereby  authorized  to  expend 
so  much  of  the  money  appropriated  by  this 
act  as  may  be  necessary  m  such  investiga- 
tions, and  in  such  disinfection  and  quaran- 
tine measures  as  may  be  necessary  to  pre- 
vent the  spread  of  the  disease  from  one 
state  or  territory  into  another."  §  8  [U.  S. 
Comp.  Stat  1901,  p.  300]. 
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In  order  ''to  promote  the  exportation  of 
live  stock  from  the  United  Statea,"  the 
Oommiasioner  waa  directed  to  "make  ape- 
«ial  investigation  aa  to  the  existence  of 
pleuro-pneumonia,  or  any  contagioua,  infec- 
tions, or  communicable  disease,  along  the 
dividing  lines  between  the  United  States 
and  foreign  countries,  and  along  the  lines 
of  transportation  from  all  parte  of  the 
United  States  to  ports  from  which  live  stock 
are  exported,  and  make  report  of  the  re- 
aults  of  such  investigation  to  the  Secretary 
of  the  Treasury,  who  shall,  from  time  to 
time,  establish  such  regulations  concerning 
the  exportation  and  transportation  of  live 
stock  as  the  results  of  said  investigations 
may  require"  (9  4  [U.  8.  Ck>mp.  Stat  1901, 
p.  3183J);  and  that  "to  prevent  the  expor- 
'  tat  ion  from  any  port  of  the  United  States 

to  any  port  in  a  foreign  country  of  live 
stock  affected  with  any  contagious,  infec- 
tious, or  communicable  disease,  and  espe- 
cially pleuro-pneumonia,"  the  Secretary  of 
the  Treasury  was  authorized  to  take  such 
steps  and  adopt  such  measures,  not  incon- 
sistent with  the  provisions  of  the  act,  as  he 
might  deem  necessary.  9  5  [U.  S.  Gomp. 
Stat.  1001,  p.  3183]. 

By  another  section  of  the  act  all  railroad 
companies  within  the  United  States,  or  the 
owners  or  masters  of  any  steam  or  sailing 
vessel  or  other  vessel  or  boat,  were  forbid- 
den to  receive  for  transportation  or  trans- 
port from  one  state  or  territory  to  another, 
or  from  any  atate  into  the  District  of  Co- 
lumbia, or  from  the  District  into  any  state, 
"any  live  stock  affected  with  any  conta- 
gious, infectious,  or  communicable  diseaae, 
and  especially  the  disease  known  as  pleuro- 
(146] pneumonia;  nor  shall  *any  person,  company, 
or  corporation  deliver  for  such  transporta- 
'  tion  to  any  railroad  company,  or  master  or 
owner  of  any  boat  or  vessel,  any  live  stock, 
knotning  them  to  be  affected  with  any  con- 
tagious, infectious,  or  communicable  dis- 
ease; nor  shall  any  person,  company,  or  cor- 
poration drive  on  foot  or  transport  in  pri- 
vate conveyance  from  one  state  or  territory 
to  another,  or  from  any  state  into  the  Dis- 
trict of  Columbia,  or  from  the  District  into 
any  state,  anjr  live  stock,  knowing  them  to 
be  affected  with  any  contagious,  infectious, 
or  communicable  disease,  and  especially  the 
disease  known  as  pleuro-pneumonia :  Pro- 
vided, That  the  so-called  splenetic  or  Texas 
fever  shall  not  be  considered  a  contagious, 
infectious,  or  communicable  disease  within 
the  meaning  of  sections  4,  5,  6,  and  7  of  this 
act«  as  to  cattle  being  transported  by  rail  to 
market  for  slaughter,  when  the  same  are  un- 
loaded only  to  be  fed  and  watered  in  lots  on 
the  way  thereto."  9  6  [U.  S.  Comp.  Stat. 
1001,  p.  3184]. 

Other  provisions  of  the  act  are  as  fol- 
lows : 

"S'  7.  That  it  shall  be  the  duty  of  the 
Commissioner  of  Agriculture  to  notify,  in 
writing,  the  proper  officials  or  agents  of  any 
railroad,  steamboat,  or  other  transportation 
company  doing  business  in  or  through  any 
Infected  locality,  and  by  publication  in  such 
newspapers  as  he  may  select,  of  the  exist- 
ence of  said  contagion;  and  any  person  or 
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persons  operating  aqy  smsh  railroad,  or 
master  or  owner  of  any  boat  or  vessel,  or 
owner  or  custodian  of  or  person  having  con- 
trol over  auch  cattle  or  other  live  stock 
within  such  infected  district,  who  shall 
knowinp;ly  violate  the  provisions  of  section 
6  of  this  act,  shall  be  guilty  of  a  misde- 
meanor, and,  upon  conviction,  shall  be  pun- 
ished by  a  fine  of  not  leas  than  one  hundred 
nor  more  than  five  thousand  dollars,  or  by 
imprisonment  for  not  more  than  one  year, 
or  by  both  auch  fine  and  imprisonment. 
[U.  8.  Comp.  Stat.  1901,  p.  3184.] 

"9  8.  That  whenever  any  contagious,  in- 
fectious, or  communicable  diseaae  affecting 
domestic  animals,  and  especially  the  disease 
known  as  pleuro-nneumonia,  shall  be 
brought  into  or  shall  break  out  in  the  Dis- 
trict of  Columbia,  it  shall  be  the  duty  of 
the  commissioners  of  said  District  to  take 
measures  to  suppress  the  sam^  promptly 
and  to  prevent  the  same  from  apreading; 
bnd  for  this  purpose  the  said  commission- 
ers are  *  hereby  empowered  to  order  and  re- [146] 
quire  that  any  premises,  farm,  or  farma 
where  such  disease  cdsts  or  has  existed,  be 
put  in  quarantine;  to  order  all  or  any  ani- 
mals coming  into  the  District  to  be  detained 
at  BXij  place  or  places  for  the  purpose  of  in- 
spection and  examination;  to  prescribe  reg-  . 
ulations  for  and  to  require  the  destruction 
of  animals  affected  with  contagious,  infec- 
tious, or  communicable  disease,  and  for  the 
proper  disposition  of  their  hides  and  car- 
casses; to  prescribe  regulations  for  diain-  . 
fection,  and  auch  other  regulations  as  they 
may  deem  necessary  to  prevent  infection  or 
contagion  being  communicated,  and  shall  re- 
port to  the  Commissioner  of  Agriculture 
whatever  th^  may  do  in  pursuance  of  the 

g revisions  of  this  section.  [U.  8.  Gomp. 
^tat.  1901,  p.  3184.] 

"9  9.  That  it  shall  be  the  duty  of  the  aev- 
eral  United  States  district  attorneys  to 
prosecute  all  violations  of  this  act  which 
shall  be  brought  to  their  notice  or  knowl- 
edge by  any  person  making  the  complaint 
under  oath ;  and  the  same  ahall  be  heard  be- 
fore any  district  or  circuit  court  of  the 
United  States  or  territorial  court  holden 
within  the  district  in  which  the  violation  of 
this  act  has  been  committed."  [U.  S.  Comp. 
Stat.  1901,  p.  3186.]  23  Stat,  at  L.  31, 
chap.  60  (U.  S.  Comp.  Stat  1901,  p.  299). 

It  may  be  here  stated  that  by  the  act  of 
February  9th,  1889,  the  Department  of  Ag- 
riculture was  made  one  of  the  Executive 
Departments  of  the  government,  and  placed 
imder  the  supervision  and  control  of  a  Sec- 
retarv  of  Agriculture  (26  Stat  at  L.  659, 
chap.*  122,  U.  S.  Comp.  Stat  1901,  p.  285), 
and  that  by  the  act  of  July  14th,  1890,  the 
Secretary  was  vested  with  all  the  authority 
which  by  the  above  act  of  May  29th,  1884. 
was  conferred  upon  the  Commissioner  of 
Agriculture.    26  Stat  at  L.  282,  chap.  707. 

It  is  quite  true,  as  urged  on  behalf  of  the 
defendant,  that  the  transportation  of  live 
stock  from  state  to  state  is  a  branch  of  in- 
terstate commerce,  and  that  any  specified 
rule  or  regulation  in  respect  of  such  trans- 
portation, which  Congress  may  lawfully 
prescribe  or  authorize,  and  which  may  prop- 
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erly  be  deemed  a  regulation  of  such  com- 
merce, is  paramount  throughout  the  Union. 
So  that  when  the  entire  subject  of  the 
transportation  of  live  stock  from  one  state 
to  another  is  taken  under  direct  national 
supervision,  and  a  svstem  devised  by  which 
diseased  stock  may  be  excluded  from  inter- 

[147]  state  commerce,  all  *local  or  state  regula- 
tions in  respect  of  such  matters  and  cover- 
ing the  same  ground  will  cease  to  have  any 
force,  whether  formally  abrogated  or  not; 
and  such  rules  and  regulations  as  Congress 
may  lawfully  prescribe  or  authorize  will 
alone  control.  CHhhons  v.  Ogden,  9  Wheat 
1,  210,  6  L.  ed.  23,  73;  Morgan's  L.  d  T,  H. 
d  8.  8.  Co.  V.  LouxBiana  Bd.  of  Health,  118 
U.  S.  455,  464,  30  L.  ed.  237,  241,  6  Sup.  Ct. 
Rep.  1114;  Hennington  v.  Georgia,  163  U. 
S.  299,  317,  41  L.  ed.  166,  173,  16  Sup.  Ct. 
Rep.  1086 ;  New  York,  N.  B,  d  H,  R,  Co,  ▼. 
Meio  York;  165  U.  S.  628,  631,  41  L.  ed. 
853,  854.  17  Sup.  Ct.  Rep.  418;  Missouri, 
K.  d  T.  R.  Co.  V.  Haher,  169  U.  S.  613,  626, 
42  L.  ed.  878,  882,  18  Sup.  Ct  Rep.  488; 
Rasmussen  t,  Idaho,  181  U.  S.  108,  200,  45 
L.  ed.  820,  821,  21  Sup.  Ct.  Rep.  594.  The 
power  which  the  states  might  tnus  exercise 
may  in  this  way  be  suspended  until  na- 
tional control  is  abandoned  and  the  subject 
•  IiR  thereby  left  under  the  police  power  of  the 
states. 

But  the  difficulty  with  the  defendant's 
case  is  that  Consress  has  not  by  any  statute 
covered  the  whole  subject  of  the  transporta- 
tion of  live  stock  among  the  several  states, 
and,  except  in  certain  particulars  not  in- 
volving the  present  issue,  has  left  a  wide 
field  for  the  exercise  by  the  states  of  their 
power,  by  appropriate  regulations,  to  pro- 
tect their  domestic  animals  against  conta- 
gious, infectious,  and  communicable  dis- 
eases. 

An  examination  of  the  animal  industry 
act  will  make  this  entirely  clear.  Three 
distinct  subjects  are  embraced  by  that  act. 
One  is  the  ascertainment  through  the  Agri- 
cultural Department  of  the  condition  of  the 
domestic  animals  of  the  United  States,  the 
causes  of  contagious,  infectious,  or  com- 
municable diseases  affecting  them,  the  best 
methods  for  treating,  transporting,  and  car- 
ing for  animals,  the  means  to  be  adopted 
for  the  suppression  and  extirpation  of  such 
diseases,  particularly  that  of  contagious 
pleuro-pneumonia,  and  to  collect  such  infor- 
mation on  those  subjects  as  will  be  valu- 
able to  the  agricultural  and  conmiercial  in- 
tereeto  of  the  country.  Congress  did  not 
assume  to  declare  that  'the  rules  and  regu- 
lations" which  that  Department  might 
adopt  as  necessary  ''for  the  8]^eedy  and  effec- 
tual suppression  and  extirpa^uon  of  said  dis- 
eases" should  have  in  themselves,  or  apart 
from  the  action  of  a  state,  any  binding 
force  upon  the  states.  They  were  to  be  cer- 
tified to  the  tfcecutive  authority  of  each 
state,  and  the  co-operation  of  such  authori- 
ties in  executing  the  act  of  Congress  in- 
vited.   If   the    authorities     of    any    state 

[148]*adopted  the  plans  and  methods  devised  by 
the  Department,  or  if  the  state  authorities 
adopted  measures  of  their  own  which  the 
Department  approved,  then  the  money  ap- 


propriated by  Congress  could  be  used  in 
conducting  tne  required  investigations,  and 
in  such  disinfection  and  quarantine  meas- 
ures as  miffht  be  necessary  to  prevent  the 
spread  of  the  diseases  in  question  from  one 
state  or  territory  into  another.  Conffress 
did  not  intend  to  override  the  power  of  the 
states  to  care  for  the  safety  of  the  property 
of  their  peoples  by  such  legislation  as  they 
deemed  appropriate.  It  did  not  undertake 
to  invest  any  officer  or  agent  of  the  Depart- 
ment with  authority  to  go  into  a  state  and 
without  its  assent  take  charge  of  the  work 
of  suppressing  or  extirpating  contagious, 
infectious,  or  communicable  diseases  there 
prevailing,  and  which  endangered  the  health 
of  domestic  animals.  Nor  did  Congrcai 
give  the  Department  authority  .by  ita  offi- 
cers or  agents  to  inspect  cattle  within  the 
limits  of  a  state,  and  give  a  certificate  thai 
should  be  of  superior  authority  in  that  or 
other  states,  or  which  should  entitle  the 
owner  to  carry  his  cattle  into  or  through 
another  state  without  reference  to  the  rea- 
sonable and  valid  regulations  which  the  lat- 
ter state  may  have  adopted  for  the  protec- 
tion of  its  own  domestic  animals.  It  should 
never  be  held  that  Congress  intends  to  su- 
persede, or  by  dts  legislation  suspend,  the 
exercise  of  the  police  powers  of  the  states,, 
even  when  it  may  do  so,  unless  its  purpose 
to  effect  that  result  is  clearly  manifested. 
This  court  has  said — and  the  principle  has 
been  often  reaffirmed — ^that  "in  the  applica- 
tion of  this  principle  of  supremacy  of  an 
act  of  Congress  in  a  case  where  the  state 
law  is  but  the  exercise  of  a  reserved  power, 
the  repugnance  or  conflict  should  be  direct 
and  positive,  so  that  the  two  acts  could  not 
be  reconciled  or  consistently  stand  togeth- 
er." Sinnott  v.  Davenport,  22  How.  227, 
243,  16  L.  ed.  243,  247.  The  certificate 
given  to  the  defendant  by  Assistant  Inspect- 
or Hart  of  the  Bureau  of  Animal  Industry 
was  in  itself  without  legal  weight  in  Colo- 
rado. As  said  in  Missouri,  K.  d  T.  R.  Co. 
V.  Haher,  above  cited:  "While  the  states 
were  invited  to  co-operate  with  the  general 
government  in  the  execution  and  enforcement 
of  the  act,  whatever  power  they  had  to  pro- 
tect their  domestic  cattle  against  such  dis- 
eases was  left  untouched  and  unimpaired  *by[140] 
the  act  of  Congress."  Hence,  it  was  decided 
in  that  case  that  the  animal  industry  act 
did  not  stand  in  the  way  of  the  state  of 
Kansas  enacting  a  statute  declaring  that 
any  person  driving,  shipping,  or  transport- 
ing, or  causing  to  be  shipped,  driven,  or 
transported  into  or  through  that  state,  any 
cattie  liable  or  capable  of  communicating 
Texas  or  splenetic  fever  to  domestic  cattle 
should  be  kable  to  the  person  injured  there- 
by for  all  damages  sustained  by  reason  of 
the  communication  of  said  disease  or  fever, 
to  be  recovered  in  a  civil  action.  We  there 
held  that  the  Kansas  statute  did  nothing 
more  than  establish  a  rule  of  civil  liability^ 
in  that  state,  affected  no  regulation  of  in- 
terstate commerce  that  Congress  had  pre- 
scribed or  authorized,  and  impaired  no  right 
secured  by  the  national  Constitution. 

Another  subject  embraced  by  the  act  of 
Congress  related  to  the  exportation   from 
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ports  of  the  United  States  to  ports  in  for- 
eign countries  of  .live  stock  affected  with 
contagious,  infectious,  or  communicable  dis- 
eases, especially  pleuro-pneumonia ;  and  in 
relation  to  that  matter  the  Secretary  of  the 
Treasury  was  authorized  to  take  such  steps 
and  adopt  such  measures,  not  inconsistent 
with  the  act  of  Congress,  as  he  deemed  nec- 
essary. As  the  present  case  is  not  one  of 
the  exportation  of  live  stock  to  a  foreign 
country,  it  is  unnecessanr  to  consider  what 
power,  if  any,  remained  with  the  states, 
after  the  passage  of  the  animal  industry 
act,  to  suppress  or  extirpate  diseases  that 
in  fact  affected  live  stock,  which  it  was  the 
purpose  of  the  owners  to  export. 

Still  another  subject  covered  by  the  act  is 
the  driving  on   foot  or  transporting  from 
one  state  or  territory  into  another  state  or 
territory,  or  from  any  state  into  the  Dis- 
trict of  Columbia,  or  from  the  District  into 
any  state,  of  any  live  stock  knotcn  to  be  af- 
fected   with   any   contagious,   infectious,  or 
communicable  disease.     But  this  provision 
does    not   cover   the   entire  subject   of   the 
transporting  or  shipping  of   diseased   live 
stock  from  one  state  to  another.   The  owner 
of  such  stock,  when  bringing  them  into  an- 
other state,  may  not  know  them  to  be  dis- 
eased ;  but  they  may,  in  fact,  be  diseased,  or 
the  circumstances  may  be  such  as  fairly  to 
[160]authorize  the  state  into  which   *they  are 
about  to  be  brought  to  take  such  precau- 
tionary measures  as  will  reasonably  guard 
its   own   domestic   animals   against   danger 
from  contagious,  infectious,  or  communica- 
ble diseases.    The  act  of  Congress  left  the 
state  free  to  cover  that  field  by  such  regu- 
lations as  it  deemed  appropriate,  and  whicli 
only    incidentally   affected   the   freedom   of 
interstate    commerce.    Congress    went    no 
farther  than  to  make  it  an  offense  against 
the  United  States  for  any  one  knowingly  to 
take  or  send  from  one  state  or  territory  to 
another  state  or  territory,  or  into  the  Dis- 
trict of  Columbia,  or  from  the  District  into 
any  state,  live  stock  affected  with  infectious 
or  communicable  disease.    The  animal  in- 
dustry   act    did    not    make    it    an    offense 
against  the  United  States  to  send  from  one 
state  into  another  live  stodc  which  the  ship- 
per did  not  know  were  diseased.    The  of- 
fense  charged   upon  the  defendant   in   the 
state  court  was  not  the  introduction  into 
Colorado  of  cattle  that  he  knew  to  be  dis- 
eased.     He     was     charged     with     having 
brought  his  cattle  into  Colorado  from  cer- 
tain counties  in  Texas,  south  of  the  36th 
parallel  of  north  latitude,  without  said  cat- 
tle having  been  held  at  some  place  north  of 
said    parallel   of   latitude  for   at  least  the 
time  required  prior  to  their  being  brought 
into  Colorado,  and  without  having  procured 
from  the  state  veterinary  sanitary  board  a 
certificate  or  bill  of  health  to  the  effect  that 
his  cattle,  in  fact,  were  free  from  all  in- 
fectious or  contagious  diseases,  and  had  not 
been   exposed   at   any   time   within   ninety 
days  prior  thereto  to  any  such  diseases,  but 
had  declined  to  procure  such  certificate  or 
have  tne  inspection  required  by  the  statute. 
1»7  V.  B. 


His  knowledge  as  to  the  actual  condition  of 
the  cattle  was  of  no  consequence  under  the 
state  enactment,  or  under  the  charge  made. 
Our  conclusion  is  that  the  statute  of 
Colorado  as  here  involved  does  not  cover  the 
same  ground  as  the  act  of  Congress,  and 
therefore  is  not  inconsistent  with  that  act; 
and  its  constitutionality  is  not  to  be  ques- 
tioned unless  it  be  in  violation  of  the  Con- 
stitution of  the  United  States,  independent- 
ly of  any  legislation  by  Congress.  The  lat- 
ter question  we  now  proceed  to  examine. 

Certain  principles  are  well  settled  by  the 
former  decisions  of  this  court.     One  is  that 
the  purpose  of  a  statute,  in  whatever  lan- 
guage it  may  be  framed,  must  be  determined 
by  its  natural  *and  reasonable  effect.   ffef^[151] 
derson  v.  Ifew  York,  92  U.  S.  259,  268,  sub 
nom.  Henderson  v.  Wickham,  23  L.  ed.  543, 
548.     Another  is,  that  a  state  may  not,  by- 
its   police   regulations,   whatever   their    ob- 
ject, unnecessarily  burden  foreign  or  inter- 
state commerce.     Hannibal  d  St.  J,  R.  Co, 
V.  Husen,  96  U.  S.  405,  472,  24  L.  ed.  527, 
531.    Again,  the  acknowledged  police  pow- 
ers of  a  state  cannot  le^timately  be  exerted 
so  as  to  defeat  or  impair  a  right  secured  by 
the  national  Constitution,  any  more  than  to 
defeat  or  impair  a  statute  passed  by  Con- 
gress in  pursuance  of  the  powers  granted  to 
it    Gibbons  v.  Ogden,  9  Wheat.  1,  210,  6  U 
ed.  23,  73;  Missouri,  K.  rf  T,  R.  Co.  v.  Habsr, 
169  U.  S.  613,  625,  626,  42  L.  ed.  878,  882, 
18  Sup.  Ct  Rep.  488,  and  authorities  cited. 
Now,  it  is  said  that  the  defendant  has  a 
right  under  the  Constitution  of  the  United 
States  to  ship  live  stock  from  one  state  to 
another  state.    Tliis  will  be  conceded  on  all 
hands.     But  the  defendant  is  not  given  by 
that  instrument  the  right  to  introduce  into 
a  state,  against  its  will,  live  stock  affected 
by  a  contagious,  infectious,  or  communica- 
ble disease,  and  whose  presence  in  the  state 
will  or  may  be  injurious  to  its  domestic 
animals.    The   state — Congress   not  having 
assumed  charge  of  the  matter  as  involved  in 
interstate  commerce — may  protect  its  peo- 
ple and  their  property  against  such  dangers, 
taking  care  always  that  the  means  employed 
to  that  end  do  not  go  beyond  the  necessities 
of  the  case  or  unreasonably  burden  the  exer- 
cise of  privileges  secured  by  the  Constitu- 
tion of  the  United  States. 

Is  the  statute  of  Colorado  liable  to  the 
objection  just  stated?  Can  the  courts  hold 
that  upon  its  face  it  unreasonably  olMtructa 
the  exercise  of  the  general  right  secured  by 
the  Constitution  to  ship  or  send  recognized 
articles  of  commerce  from  one  state  to  an- 
other without  interference  by  local  author- 
ity? Those  questions  must  be  answered  in 
the  negative.  The  Colorado  statute,  in  ef- 
fect, declares  that  live  stock  coming  between 
the  dates  and  from  the  territory  specified 
are  ordinarily  in  such  condition  that  their 
presence  in  the  state  may  be  dangerous  to 
its  domestic  animals;  and  hence  the  re- 
quirement that  before  being  brought  or  sent 
into  the  state  they  shall  either  be  kept  at 
some  place  north  of  the  36th  parallel  of 
north  latitude  for  at  least  ninety  days  prior 
to  their  importation  into  the  state,  or  the 
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owner  must  procure  from  the  state  veteri- 
£162]  nary  sanitary  board  *a  certificate  or  bill  of 
health  that  the  cattle  are  free  from  all  in- 
fectious or  contagious  diseases,  and  have 
not  been  exposed  to  any  of  said  diseases  at 
any  time  within  ninety  days  prior  thereto. 
As  there  is  no  evidence  in  Uie  case  as  to  the 
practical  operation  of  Uiis  regulation  upon 
shippers  of  cattle,  as  it  does  not  appear 
otherwise  than  that  the  statute  can  be 
obeyed  without  serious  embarrassment  or 
unreasonable  cost,  the  court  cannot  assume 
arbitrarily  that  the  state  acted  wholly 
without  authority  or  that  it  unduly  bur- 
dened the  exercise  of  the  privilege  of  en- 
gaging in  interstate  commerce.  The  ac- 
cused seems  to  have  been  content  to  rest  his 
defense  upon  such  grounds  as  arose  Upon 
the  face  of  the  local  statute,  without  refer- 
ence to  any  evidence  bearing  upon  the  rea- 
sonableness or  unreasonableness  of  the  par- 
ticular methods  adopted  by  the  state  to  pro- 
tect its  domestic  animals.  He  seems  to 
have  been  willing  to  risk  the  case  upon  the 
simple  proposition — based  upon  the  words 
of  the  state  enactment  and  upon  the  act  of 
Congress,  reinforced  by  certain  regulations 
made  by  the  Agricultural  Department — 
that  the  local  statute  was  inconsistent  with 
that  act,  and  with  the  general  power  of  Con- 
l^ress  to  regulate  interstate  commerce. 

As,  therefore,  the  statute  does  not  forbid 
the  introduction  into  tfae  state  of  all  live 
«tock  coming  from  the  defined  territory, — 
that  diseased  as  well  as  that  not  diseased, — 
but  only  prescribes  certain  methods  to  pro- 
tect the  domestic  animals  of  Colorado  from 
contact  with  live  stock  coming  from  that 
territory  between  certain  dates,  and  as  those 
methods  have  been  devised  by  the  state  un- 
•der  the  power  to  protect  the  property  of  its 
people  from  injury,  and  do  not  appear  upon 
their  face  to  be  unreasonable,  we  must,  in 
the  absence  of  evidence  showing  the  con- 
trary, assume  that  they  are  appropriate  to 
the  object  which  the  state  is  entitled  to  ac- 
oomplish. 

One  other  objection  to  the  Colorado  stat- 
ute must  be  noticed,  namely,  that  it  is  in- 
•eonsistent  with  the  clause  of  the  Constitu- 
tion declaring  that  the  citizens  of  each  state 
shall  be  entitled  to  all  privileges  and  immu- 
nities of  citizens  in  the  several  states.  This 
position  is  untenable.  The  statute  is  equal- 
ly applicable  to  citizens  of  all  the  states. 
No  discrimination  is  shown.  No  privileges 
are  frrontpd  to  citizens  of  Colorado  that  are 
[153]denied  *to  citizens  of  other  states.  Ktm- 
mtnn  v.  Jiall,  129  U.  S.  217,  222,  32  L.  ed. 
695,  697,  2  Inters.  Com.  Rep.  407,  9  Sup. 
Ct.  Rep.  277. 

The  principle  is  universal  that  legisla- 
tion, whether  by  Congress  or  by  a  state, 
must  be  taken  to  be  valid,  unless  the  con- 
trary is  made  clearly  to  appear;  and  as  the 
contrary  does  not  so  appear,  the  statute  of 
Colorado  is  to  be  taken  as  a  constitutional 
exercise  of  the  power  of  the  state. 

Perceiving  no  error  in  the  judgment  to 
the  prejudice  of  the  plaintiff  under  the  Con- 
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stitution  of  the  United  States,  the  judgmemS 
is  affirmed, 

Mr.  Justice  Brewer  dissented  from  thm 
opinion  and  judgment  of  the  court. 


ED.  H.  REID,  AppU 

ROBERT  J.  JONES,  Sheriff  of  the  Coun^ 
of  Arapahoe,  State  of  Colorado. 

(See  8.  C.  RcporteiTs  ed.  153,  154.) 

Habeas   corpus — in  Federal  courts — rsmcdjf 
in  state  courts. 

Habeas  corpus  In  favor  of  a  person  who  baa 
been  convicted  and  sentenced  In  a  state 
court  for  an  alleged  violation  of  the  crim- 
inal statutes  of  the  state  will  not  be  granted 
by  a  Federal  court  on  the  ground  that  he  Is 
held  In  violation  of  the  Federal  Constitution, 
where  the  case  presents  no  exceptional  facte 
which  will  take  It  out  of  the  rule  that  be 
most  ordinarily  first  take  his  case  to  the 
highest  court  of  the  state  In  which  the  judg- 
ment can  be  reviewed,  and  If  unsuccessful 
therein,  bring  It  to  the  Supreme  Court  of  the 
United  States  by  writ  of  error. 

[No.  147.] 

Argued  October  24,  1902,    Decided  Deeem* 

ber  i,  1902, 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Colo- 
rado to  review  a  judgment  dismissing  an 
application  for  a  writ  of  habeas  corpus. 
Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Jolm  H.  Denieoa  and  Wil* 
liam  M«  Sprinser  argued  the  cause,  and, 
with  Messrs,  Ralph  Ta^ot  and  W.  H.  Wad- 
ley  and  Assistant  Attorney  General  Beck, 
flied  a  brief  for  appellant. 

Mr.  Frederie  ]>«  MoKenney  argued  the 
cause  for  appellee.  Mr.  Charles  0.  Post 
fllcd  a  brief  for  appellee. 

For  contentions  of  counsel  see  their  briefs 
as  reported  in  Reid  v.  Colorado,  ante,  108. 

*Mr.  Justice  Harlan  delivered  the  opin-[154 
ion  of  the  court : 

After  the  appellant  Reid  had  been  con- 
victed and  sentenced,  as  shown  in  the  case 
just  decided,  he  was  arrested  upon  a  mitti- 
mus sued  out  by  the  state.  He  immediate- 
ly obtained  a  writ  of  habeas  corpus  from 
the  circuit  court  of  the  United  States  for 
the  district  of  Colorado.  But  that  court, 
uoon  hearing,  remanded  the  prisoner  to  the 
custody  of  the  state  authorities,  and  dis- 
missed* his  ^application    to   be   discharged. 

NoTB. — On  the  jurisdiction  of  the  United 
Sttatea  courts  on  habeas  corpus — see  Re  Relnlta 
(C.  C.  S.  D.  N.  Y.)  4  L.  R.  A.  236.  and  note. 
See  also  notee  to  St&te  em  reU  Cochran  v. 
Winters  (Kan.)  10  L.  R.  A.  616;  Re  Huse,  25 
C.  C.  A.  4 ;  and  Tlnsley  v.  Anderson,  43  L.  ed. 
U.  8.  01. 
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He  thereupon  prayed  and  was  allowed  an 
appeal  to  this  court. 

The  merits  of  this  case  have  been  fully 
considered  in  case  Ko.  269  [Reid  v.  Colo- 
rado, 187  U.  S.  137,  ante,  108,  23  Sup.  CL 
Rep.  92].  But  if  this  had  not  heai,  we 
should  dismiss  the  present  appeal;  for  one 
convicted  in  a  state  court  for  an  alleged  vio- 
lation of  the  criminal  statutes  of  the.  state, 
and  who  contends  that  he  is  held  in  viola- 
tion of  the  Constitution  of  the  United 
States,  must  ordinarily  first  take  his  case  to 
the  highest  court  of  the  state  in  which  the 

i'udgment  could  be  reviewed,  and  thence 
iring  it,  if  unsuccessful  there,  to  this  court 
by  writ  of  error;  that  only  in  certain  ex- 
neptional  cases,  of  which  the  present  is  not 
one,  will  a  circuit  court  of  the  United 
States,  or  this  court  upon  appeal  from  a 
circuit  court,  intervene  W  writ  of  habeas 
corpus  in  advance  of  the  final  action  by  the 
hignest  court  of  the  state.  Ea  parte  Roy- 
all,  117  U.  S.  241,  251,  29  L.  ed.  868,  871, 
6  Sup.  Ct.  Rep.  734;  New  York  v.  Eno,  166 
U.  S.  89,  39  L.  ed.  80,  15  Sup.  Ct.  Rep.  30; 
Minneaota  v.  Brundage,  180  U.  S.  499,  502, 
45  L.  ed.  639,  640,  21  Sup.  Ct.  Rep.  456,  and 
authorities  dted. 
The  judgment  ia  affirmed. 


See  same  case  below  in  Appellate  Divi- 
sion, 56  App.  Div.  625,  68  K.  Y.  Supp.  1140,. 
and  in  Court  of  Appeals,  166  N.  Y.  602,  69^ 
N.  E.  1123. 


[155]*H0ME  FOR  INCURABLES,  Plff.  in  Brr^ 

V. 

CITY  OF  NEW  YORK. 

(See  B.  C.  Beporter't  ed.  165-158.) 

Brror   to   etcUe  court — Federal  question-^ 
certificate  of  judge  of  atate  court. 

1.  A  judgment  of  a  state  court  cannot  be  re- 
viewed in  the  Supreme  Court  of  the  United 
States  on  the  ground  that  it  denied  a  right, 
title,  privilege,  or  immunity  secured  by  the 
Federal  Constitution,  where  It  does  not  ap- 
pear on  the  face  of  the  record  that  such 
right,  title,  privilege,  or  Immunity  was  spe- 
cially set  up  or  claimed  In  the  state  court. 

S.  A  certificate  of  the  chief  Judge  of  the  high- 
est state  court  that  a  Federal  question  was 
Involved  is  not  properly  a  part  of  the  rec- 
ord, and  Is  Insufficient  In  itself  to  confer 
jurisdiction  on  the  Supreme  Court  of  the 
United  States  to  review  a  judgment  of  the 
state  court  or  to  determine  Federal  questions 
which  do  not  appear  from  the  record  to  have 
been  brought  to  the  attention  of  that  court. 

[No.  86.] 

Argued  and  Submitted  November  12,  1902, 
Decided  December  1,  1902. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  New  York  to  review  a  Judg- 
ment of  that  court  affirmed  by  the  Appel- 
late Division  of  the  Supreme  Court  and  by 
the  Court  of  Appeals.  Dismieaed  for  want 
of  jurisdiction. 

NoTS. — On  %Drita  of  error  froili^  United  Btatea 
Supreme  Court  to  atate  courts — see  notes  to 
Hamhlln  v.  Western  Lend  Co.  37  L.  ed.  U.  8. 
267 :  Klpley  v.  Illinois  09  rel  Akin,  42  L.  ed. 
U.  S.  998;  and  Re  Buchanan,  89  L.  ed.  U.  8. 
884. 
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Statement  by  Mr.  Justice  BEArlaat 

The  plaintin  «*n  error,  the  Home  for  In- 
curables, filed  its  petition  in  the  supreme 
court  for  the  city  and  county  of  New  Tork^ 
alleging  that  at  the  date  of  tiie  conflrmatioii> 
of  a  certain  assessment  for  a  sewer  in  East 
184th  street  from  Vanderbilt  avenue  westta 
Washington  avenue,  etc.,  it  was  the  owner 
of  certain  lots  affected  thereby  in  ward 
number  1,  block  number  3,064,  the  24tb 
ward  of  the  city  of  New  York; 

That  on  the  22d  of  January,  1900,  that 
assessment  was  confirmed  by  operation  of 
law  and  the  title  thereof  duly  entered,  with 
date  of  entry  and  of  confirmation,  in  the 
record  of  titles  of  assessments  confirmed, 
whereby  such  assessment  became  a  lien  upon 
such  lots;  and, 

That  the  assessment,  together  with  an  in- 
terest certificate  certified  by  the  comptrol- 
ler of  the  city  of  New  York  to  the  board  of 
assessors,  was  irregular,  excessive,  and 
voidable,  for  reasons  set  forth  in  the  peti- 
tion. 

*The  petition  alleged,  among  other  thing8,[159X 
that  "so  much  of  the  act  of  the  legislature 
of  the  state  of  New  York,  known  as  9  868 
of  the  New  York  city  consolidation  act  of 
1882,  as  purports  \o  auUiorize  and  direct 
the  making  of  such  interest  certificate  andl 
the  assessment  of  the  amount  thereof  here- 
in, is  in  violation  of  the  Constitifftion  of  the 
state  of  New  York  in  that  said  portion  or 
said  act  authorizes  the  taking  of  private- 
property  without  just  compensation,  audi 
said  portion  of  said  act  purports  to  author- 
ize an  unlawful  exercise  of  the  power  of 
taxation." 

The  petitioner  prayed  that  the  assess- 
ment be  vacated  or  reduced,  and  that  the  lien 
or  liens  created  thereby  or  by  any  subse- 
quent proceeding  be  canceled  and  dischargiMl 
or  reduced  so  far  aa  the  same  affected  the 
above  lots. 

The  case  was  heard  upon  the  stipulation 
of  facts  in  the  supreme  court  and  the  relief 
asked  by  the  petitioner  was  denied.  Upon 
appeal  to  the  appellate  division  of  the  su- 
preme court  the  action  of  the  court  of  origi- 
nal jurisdiction  was  confirmed.  The 'case 
was  then  carried  to  the  court  of  appeals  of 
the  state,  and  the  judgment  of  the  lower 
court  was  affirmed. 

Upon  writ  of  error  to  this  court,  it  has 
been  assigned  for  errov  that  the  judgment 
of  the  state  court  was  in  violation  of  the 
provisions  of  the  14th  Amendment  of  the 
Constitution  of  the  United  States ;  also,  that 
the  judgment  deprived  the  home  of  the 
equal  protection  of  the  law  and  of  its  prop- 
erty without  due  process  of  law. 

The  record  contains  a  certificate  by  the 
chief  judge  of  the  court  of  appeals  of  New 
York  to  the  effect  that  in  tnis  proceeding 
the  Home  for  Incurables  claimed  in  the 
courts  of  the  state  that  "the  imposition  of 
all  or  a  part  of  the  assessment  on  its  land 
aa  set  forth  in  the  record  herein  was  in  vio- 
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lation  of  the  statutes  and  Ck)n8titution  of 
the  state  of  New  York  and  of  the  provisions 
of  the  14th  Amendment  of  the  Constitution 
of  the  United  States,  and  constituted  a  tak- 
ing of  property  without  due  process  of  law 
that  the  respondent  in  this  proceeding  con- 
tended that  the  said  assessment  was  neither 
in  whole  nor  in  part  in  violation  of  the 
statutes  and  Constitution  of  the  state  of 
New  York  or  of  the  Constitution  of  the 
£167] United  States,  and  also  *that  the  said  Home 
for  Incurables  had  no  remedy  by  petition  to 
correct  any  errors  in  the  said  assessment; 
that  this  court  decided  that  the  said  Home 
for  Incurables  did  have  a  remedy  by  peti- 
tion in  the  manner  and  form  of  the  pro- 
ceeding adopted  by  it  to  correct  any  errors 
in  the  said  assessment,  but  that  the  assess- 
ment complained  of  was  valid  and  without 
error  as  to  each  and  every  part  thereof." 

Mr.  Jolui  M«  Perry  submitted  the  cause 
for  plaintiff  in  error: 

The  practice  prescribed  by  the  state  stat- 
ute rendered  it  proper  to  raise  the  Federal 
question  by  allegations  at  the  hearing.  If 
an  opinion  had  been  rendered,  this  court 
could  have  examined  thai. 

Groaa  v.  United  States  Mortg,  Co,  108  U. 
8.  477,  27  L.  ed.  795,  2  Sup.  Ot  Rep.  940; 
N.  Y.  Ct.  App.  Rule  IV. 

The  Federal  question  having,  under  the 
state  practice,  been  properly  raised  on  the 
argument,  the  certificate  of  the  judge  to 
that  effe<^  did  not  originate  that  question, 
but  reduced  to  record  form  that  whicH  had 
been  at  the  foundation  of  the  case  from  its 
first  presentation  to  the  lowest  state  court. 

Johnson  y.  Risk,  137  U.  S.  300,  34  L.  ed. 
683,  11  Sup.  Ct.  Rep.  Ill;  Parmelee  y.  L€m>- 
rence,  11  Wall.  36,  20  L.  ed.  48;  Meyer  y. 
Richmond,  172  U.  S.  82,  43  L.  ed.  374,  19 
Sup.  Ct.  Rep.  106 ;  Columbia  Water  Power 
Co,  v.  Columbia  Electric  Street  R,  Light  d 
P,  Co,  172  U.  S.  476,  43  L.  ed.  621,  19  Sup. 
Ct.  Rep.  247;  Kaukauna  Water  Power  Co, 
y.  Oreen  Bay  d  M,  Canal  Co,  142  U.  S.  264, 
86  L.  ed.  1004,  12  Sup.  Ct.  Rep.  173. 

The  Federal  question  was  necessarily  in- 
volved in  the  disposition  of  this  case  by  the 
atate  courts. 

Columbia  Water  Power  Co,  v.  Columbia 
Elcotrie  Street  R,  Light  d  P,  Co,  172  U.  S. 
476,  43  L.  ed.  621,  19  Sup.  Ct.  Rep.  247; 
Kaukauna  Water  Power  Co,  v.  Oreen  Bay  d 
M,  Canal  Co,  142  U.  S.  254,  36  L.  ed.  1004, 
12  Sup.  Ct.  Rep.  173. 

Mr,  Oeorse  I**  Sterling  argued  the 
eause^  and,  with  Messrs,  George  L,  Rives 
and  Theodore  Connoly,  filed  a  brief  for  de- 
fendant in  error: 

The  court  will  be  governed  by  the  record 
itself,  and  not  by  the  assignments  of  error 
or  the  certificate  of  the  presiding  justice  of 
the  state  court,  in  determining  what  quea- 
tions  were  before  that  court. 

Parmelee  v.  Lawrence,  11  Wall.  36,  20  L. 
ed.  48;  Klinger  v.  MissouH,  13  Wall.  257, 
20  L.  ed.  635;  Murdock  v.  Memphis,  20 
Wall.  690,  22  L.  ed.  429 ;  Miller  v.  Cornwall 
R.  Co.  168  U.  8.  134,  42  L.  ed.  410,  18  Sup. 
Ct.  Rep.  34;  Johnson  y.  Risk,  137  U.  S.  300, 
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34  L.  ed.  683,  11  Sup.  Ct.  Rep.  Ill ;  Roby  v. 
Colehour,  146  U.  S.  153,  36  L.  ed.  922,  13 
Sup.  Ct.  Rep.  47 ;  Eustis  v.  BoUesl  150  U.  S. 
361,  37  L.  ed.  1111,  14  Sup.  Ct.  Rep.  131  ; 
Poicell  V.  Brunswick  County,  150  U.  S.  433, 
37  L.  ed.  1134,  14  Sup.  Ct.  Rep.  166;  Dibble 
V.  Bcllingham  Bay  Land  Co,  163  U.  S.  63, 
41  L.  ed.  72,  16  Sup.  Ct.  Rep.  939;  Zadig  y. 
Baldwin,  166  U.  S.  485,  41  L.  ed.  1087,  17 
Sup.  Ct.  Rep.  639 ;  F,  O,  Oxley  Stove  Co,  y. 
Butler  County,  166  U.  S.  648,  41  L.  ed.  1149, 
17  Sup.  Ct.  Rep.  709;  Yazoo  d  M,  VaUey  R, 
Co,  y.  Adam^,  180  U.  S.  41,  45  L.  ed.  416,  21 
Sup.  Ct.  Rep.  256;  Michigan  Sugar  Co,  v. 
Michigan,  186  U.  S.  112,  46  L.  ed.  829,  22 
Sup.  Ct.  Rep.  681 ;  Vew  York  C,  d  H.  R,  R, 
Co.  V.  New  York,  186  U.  9.  269,  46  L.  ed. 
1158,  22  Sup.  Ct.  Rep.  916. 

Mr.  Justice  Harlan  delivered  the  opin- 
ion  of  the  court: 

The  plaintiff  insists  here  that  the  state 
court,  by  its  final  jud^ent,  refused  to  rec- 
ognize  certain  rights  belonging  to  it  under 
the  Constitution  of  the  United  States.  But 
it  does  not  appear  on  the  face  of  the  record 
that  it  set  up  or  claimed  any  such  right 
until  the  case  reached  this  court.  In  Par^ 
melee  y.  Lawrence,  11  Wall.  36,  38»  20  L. 
ed.  48,  49,  this  court — following  the  previ- 
ous cases  of  Lawler  v.  Walker,  14  How.  152, 
14  L.  ed.  365,  and  Mississippi  d  M,  R.  Co, 
V.  Rock,  4  Wall.  177,  18  L.  ed.  381,— said  it 
was  essential  to  our  jurisdiction  in  re-exam- 
ining the  judgment  of  the  state  court  that 
the  alleged  conflict  between  the  state  law 
and  the  Constitution  of  the  United  States 
''appear  in  the  pleadings  of  the  suit,  or  from 
the  evidence  in  the  course  of  the  trial,  in 
the  instructions  asked  for,  or  from  excep- 
tions taken  to  the  rulings  of  the  court,"  or 
''it  must  be  that  such  a  (question  was  neces- 
sarily involved  in  the  decision,  and  that  the 
state  court  would  not  have  given  a  judp^ 
raent  without  deciding  it."  Later  cases  m 
this  court  have  expressed  the  additional 
thought  that  if  the  highest  court  of  the 
state  assumes  that  the  record  sufficiently 
presents  a  question  of  Federal  right  and  de- 
cides against  the  party  daimii^  such  riffht, 
we  wHl  look  no  further,  and  wul  proceed  to 
a  consideration  of  that  question,  unless  the 
decision  is  made  to  rest,  in  part,  upon  some 
ground  of  local  law,  sufficient  enough  in  it- 
self *to  sustain  the  judgment,  independently  [168] 
of  any  question  of  Federal  right. 

In  the  case  before  us,  the  Home  for  In- 
curables has  not  brought  upon  the  record 
the  fact  that  it  asserted,  in  the  state  court, 
any  Federal  right  whatever.  It  is  entirely 
consistent  with  the  record  that  the  home 
did  not,  at  any  time  pending  the  case  in  the 
state  court,  set  up  or  claim  any  such  right. 
If  our  jurisdicUon  is  invoked  on  the 
ground  that  the  judgment  of  the  state  court 
has  denied  a  right,  title,  privilege,  or  im- 
munity secured  by  the  Constitution  of  the 
United  States,  it  is  essential,  under  existing 
statutes,  that  such  right,  title,  privilege,  or 
inununity  shall  have  been  specially  set  up 
or  claimed  in  the  state  court.  Rev.  Stat. 
709  [U.  8.  Comp.  Stat  1901,  p.  676] ;  Arm^ 
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strong  v.  Athens  County  Treasurer,  16  Pet. 
281,  285,  10  L.  ed.  965,  966;  Miaaiasippi  d 
Ji.  R.  Co.  V.  Rock,  4  Wall.  177,  180,  18  L. 
«d.  ZSl,  382;  Powell  v.  Brunswick  County, 
150  U.  S.  433,  439,  37  L.  ed.  1134,  1136,  14 
Sup.  Ct.  Rep.  166;  Rohy  v.  Colehour,  146 
U.  S.  153.  159,  36  L.  ed.  922,  924,  13  Sup. 
Ct.  Rep.  47 ;  F,  O.  Oaley  Stave  Co,  v.  Butler 
County,  \m  U.  S.  648,  654,  41  L.  ed.  1140, 
1151,  17  Sup.  Ct.  Rep.  709;  Levy  v.  8a/n 
Francisco  City  d  County  Super.  Ct,  167  U. 
S.  176,  177,  42  L.  ed.  126,  127,  17  Sup.  Ct. 
Rep.  769. 

It  in  true  that  the  transcript  contains  the 
certificate  of  the  chief  judge  of  the  court  of 
appeals  of  New  York,  not  appearing  to  have 
been  by  order  of  that  court  while  the  case 
was  before  it  or  under  its  control,  which 
states  that  the  home  did  make,  in  that 
court,  the  Federal  questions  now  pressed 
upon  our  consideration.  But  that  certifi- 
cate is  not  properly  a  part  of  the  redbrd. 
While  we  have  said  in  some  cases  that  such 
A  certificate  is  entitled  to  great  respect,  and, 
in  other  cases,  that  its  dfiice  is  to  make  that 
more  certain  and  specific  which  is  too  gen- 
eral and  indefinite  in  the  record,  it  is  in- 
tuflScient  in  itself  to  give  us  jurisdiction, 
or  to  authorize  us  to  determine  Federal 
que^ons  that  do  not  appear,  in  any  form, 
trom  the  record,  to  have  been  brought  to  the 
attention  of  the  state  court.  Powell  v. 
Brunsuick  County,  .160  U.  S.  433,  439,  37 
lu  ed.  1134,  1136,  14  Sup.  Ct.  Rep.  166; 
Ncicport  Light  Co.  v.  yewport,  161  U.  S. 
627.  637,  38  L.  ed.  269,  262,  14  Sup.  Ct.  Rep. 
429;  Yazoo  d  J/.  Valley  R.  Co.  v.  Adama, 
180  U.  S.  41,  47,  46  L.  ed.  418,  21  Sup.  Ct. 
Rep.  250;  Felim  v.  Sohamweher,  126  U.  S. 
64,  69,  31  L.  ed.  687,  8  Sup.  Ct.  Rep.  769. 

Having  no  jurisdiction  to  re-examine  the 
judgment  below,  the  writ  of  error  must  he 
dismissed. 


(160]    *HELEN  C.  RAUB,  Charles  D.  Collins, 
Lewis  £.  Collins,  et  al.,  Plffa,  in  Err., 

V. 

HELEN  C.  CARPENTER,  Helen  K.  Brem- 
erman,  Edmund  H.  Brown,  et  al, 

(See  8.  C.  Reporter's  ed.  160-164.) 

Witn«saes-~ewpert  testimony  —  undisclosed 
facts — judgments — motion  to  vacate  for 
incompetency  of  juror, 

1.  An  expert  witness  cannot  base  his  opinloo 
as  to  the  mental  capacity  of  a  testator  apon 
his  personal  knowledge  of  any  undisclosed 
facta  concemUiff  the  testator's  condition. 

2.  The  refusal  of  ihe  trial  coart  .to  vacate  a 
decree  because  of  the  Incompeteocy  of  a 
joror,  first  discovered  after  verdict  and 
jodmnent.  Is  not  an  abuse  of  Its  discretion 
In  the  premises,  where  the  verdict  rendered 

NoTK. — On  expert  opinion  aa  to  sanity  or 
tnaomity — see  note  to  Bnrt  v.  State  (Tex.)  89 
L.  R.  A.  806. 
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was  the  only  one  which  could  be  rendered 
consistently  with  the  facts. 

[No.  64.] 

Argued  November  S,  4,  1902,    Decided  Da- 
oemher  1,  1902. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
District  of  (Jolumbia  to  review  a  judg- 
ment which  affirmed  a  decree  of  the  Su- 
preme Court  of  the  District  admitting  a 
will  to  probate,  and  an  order  denying  a  mo- 
tion to  vacate  such  decree.     Affirm^. 

See  same  case  below,  17  App.  D.  C.  606. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Viotor  H.  Wallaoe  and 
Charles  Foe  argued  the  cause  and  filed  a 
brief  for  plaintiffs  in  error: 

The  divisions  existing  at  common  law 
propter  defectum,  propter  affectum,  propter 
delict ftm — are  inherent  and  still  exist. 

5  Bacon,  Abr.  Juries  (E) ;  1  Coke  Inst. 
166;  3  Bl.  Com.  364;  Preahury  v.  Com.  9 
Dana,  204;  State  v.  Brockha^a,  72  Conn. 
109,  43  Atl.  850;  Oarrett  v.  Weinberg,  64  S. 
C..128.  31  S.  E.  341;  Kohl  v.  Lehlbaok,  160 
U.  S.  293,  40  L.  ed.  432,  16  Sup.  Ct.  Rep. 
304;  Herndon  v.  Bradahaw,  4  Bibb,  46; 
Shane  v.  Clarke,  3  Harr.  &  M'H.  101 ;  State 
V.  Babcock,  1  Conn.  401 ;  King  v.  Tremeame, 
6  Bam.  &  C.  254;  Sellera  v.  People,  4  IlL 
412;  Eaaew  v.  McPheraon,  64  111.  349;  My- 
lock  V.  Saladine,  1  W.  Bl.  481;  Hardy  v. 
Sprowle,  32  Me.  310;  United  Statea  v.  Ang- 
ney,  6  Mackey,  66;  Jeffriea  v.  Randall,  14 
Mass.  205;  Waaaum  v.  Feeney,  121  Mass. 
93,  23  Am.  Rep.  258;  Johna  v.  Hodgea,  60 
Md.  215,  46  Am.  Rep.  722;  1  Thompson,  New 
Trials,  |  116;  Avirett  v.  State,  76  Md.  632, 
25  Atl.  676,  987. 

The  degree  of  diligence  required  of  parties 
to  ascertain  the  competency  or  qualifications 
of  a  juror  should  find  its  limit  within  the 
boundary  of  common  sense. 

Knighta  of  Pythiaa  v.  Steele,  107  Tenn.  1, 
63  S.  W.  1126;  State  v.  Groome,  10  Iowa, 
308;  Uill  V.  PeopU,  16  Mich.  361. 

It  will  not  do  to  say  that  no  harm  has 
been  done  because  the  court  would  have  ren- 
dered the  same  verdict  the  eleven  competent 
jurors  and  one  incompetent  one  brought  in, 
or  even  that,  if  twelve  competent  jurors  had 
brought  in  a  different  verdict,  the  court 
would  have  set  it  aside.  The  appellants  had 
the  constitutional  right  to  a  jury  of  good 
and  lawful  men, — a  common-law  jury. 

Capital  Traction  Co.  v.  Eof,  174  U.  S.  1, 
43  L.  ed.  873,  19  Sup.  Ct.  Rep.  580;  Brigga 
V.  Georgia,  15  Vt.  61 ;  Mann  v.  Fairlee,  44 
Vt.  672 ;  Quinn  v.  Ealbert,  62  Vt.  353 ;  Geor- 
gia R.  Co.  V.  Cole,  73  Ga.  713;  Knighta  of 
Phythiaa  v.  Steele,  107  Tenn.  14,  63  S.  W. 
1126. 

Promptly  and  within  the  term  the  motion 
to  vacate  the  order  was  made ;  its  denial  is  a 
final  judgment  against  us;  its  erant  would 
have  been  but  a  trial  of  the  issues  by  a 
forum  insured  to  us  by  the  Constitution. 

Capital  Traction  Co.  v.  Hof,  174  U.  S.  1. 
43  L.  ed.  873,  19  Sup.  Ct.  Rep.  580. 

The  refusal  to  grant  a  motion  to  strike 
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out  a  judgment,  made  within  the  term,  it 
subject  to  review  on  appeal. 

Spalding  v.  Crawford,  3  App.  D.  C.  361; 
Green  v.  Hamilton,  16  Md.  317,  77  Am.  Dec. 
205 ;  Hall  ▼.  Holmes,  30  Md.  658 ;  2  Poe,  PL 
ft  Pr.  I  388. 

MeH8r8.  J.  J.  Darlinstoa  and  JocepK 
A.  Bnrkhart  argued  the  cause  and  fil^  a 
brief  for  defendants  in  error: 

Disqualifications  propter  delictum,  al- 
though not'  known  until  after  the  verdict, 
are  not  fundamental  as  affecting  the  sub- 
stantial rights  of  a  party,  even  in  criminal 
cases,  and  the  verdict  is  not  void  for  want 
of  power  to  render  it. 

1  Thompson,  New  Trials,  9  116;  Johns  v. 
Hodges,  60  Md.  215,  45  Am.  Rep.  722; 
Young  v.  State,  90  Md.  579,  45  Atl.  531; 
Preshury  v.  Com,  9  Dana,  203;  Selleok  v. 
Sugar  Hollow  Tump,  Co,  13  Conn.  453; 
State  V.  Brockhaus,  72  Conn.  109,  43  Atl. 
850;  Wassum  v.  Feeney,  121  Mass.  93,  23 
Am.  Rep.  258 ;  King  v.  Sutton,  8  Barn,  ft  C. 
417;  mil  V.  Yates,  12  East,  229;  State  v. 
i>atn«,  80  N.  G.  412;  Wilder  v.  State,  25 
Ohio  St.  555;  Greenup  v.  Stoker,  8  111.  202; 
Chase  v.  People,  40  HI.  352;  M'Cluro  v. 
State,  1  Yerg.  206;  Brewer  v.  Jacobs,' 22 
Fed.  235 ;  United  States  v.  FoUom,  7  N.  M. 
532,  38  Pac  70;  Amherst  v.  Hadley,  1  Pick. 
38. 

In  anj  event,  the  application  for  a  .new 
trial,  even  had  it  been  made  in  time,  was  ad- 
dressed to  the  discretion  of  the  court,  admit- 
ting of  no  appeal. 

Preshury  v.  Com,  9  Dana,  203;  Kohl  ▼. 
Lehlhack,  160  U.  S.  301,  40  L.  ed.  432,  16 
Sup.  Ct.  Rep.  304;  King  v.  Tremea>me,  5 
Barn,  ft  C.  254;  Johns  v.  Hodges,  60  Md. 
215,  45  Am.  Rep.  722;  Young  v.  Staet,  90 
Md.  579,  45  Atl.  531;  1  Thompson,  New 
Trials,  9  116. 

A  new  trial  will  not  be  granted  because  of 
disqualification  of  a  juror,  not  discovered 
until  after  trial,  unless  it  be  made  to  appear 
that  there  was  no  want  of  due  diligence  on 
the  part  of  the  party  complaining  of  tne 
verdict;  and  it  must  also  be  made  to  appear 
that  injury  resulted  to  him  by  reason  there- 
of. 

Truehlood  v.  State,  1  Tex.  App.  651 ;  Rose- 
borough  V.  State,  43  Tex.  574. 

[160]  «Mr.  Chief  Justice  FuUer  delivered  the 
opinion  of  the  court: 

This  is  a  writ  of  error  to  a  judgment  of 
the  court  of  appeals  of  the  District  of  Co- 
lumbia, affirming  certain  orders  of  the  su- 
preme court  of  the  District,  holding  a  spe- 
cial term  for  orphans'  court  business,  ad- 
mitting a  will  and  codicil  to  probate  and 
granting  letters  testamentary  thereon;  and 
denying  a  motion  to  vacate  Uiat  decree. 

Plaintiffs  in  error  filed  a  caveat  to  the 
probate  and  record  of  the  writings  purport- 
ing to  be  the  will  and  codicil,  and  issues,  ad- 
dressed to  both,  as  to  mental  capacity,  fraud 
or  coercion,  and  imdue  influence,  were 
framed  for  trial  by  jury. 

Trial  was  had,  and  on  the  conclusion  of 
the  evidence  tlie  court,  at  the  request  of  the 
caveatees,  instructed  the  jury  that  there  was 
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no  evidence  tonding  to  show  fraud,  undue 
influence,  or  coercion,  and  that  on  these  is- 
sues the  jury  should  render  its  verdict  for 
the  caveatees.  To  which  the  caveators  made 
no  objection,  and  preserved  no  exception. 
Three  instructions  in  respect  of  the  mental 
capacity  of  the  deceased  to  make  a  valid 
wul  or  codicil  were  given  on  behalf  of  the 
caveators  as  requested  by  them. 

The  jury  returned  a  verdict  June  15,  1900, 
in  favor  of  the  caveatees.  No  motion  for  a 
new  trial  was  made  within  four  days  as  re- 

3uired  by  rule  53  of  the  court,  or  prior  to 
une  26,  when  the  court  entored  an  order 
and  decree  admitting  the  will  and  codicil  to 
probatoj'and  granting  letters  testamentary 
thereon,  from  which  an  appeal  was  taken  to 
the  court  of  appeals. 

Several  exceptions  were  reserved  to  the 
rulings  of  the  court  in  the  progress  of  the 
trial,  which  were  disposed  of  by  Uie  court 
of  appeals  satisfactorily,  as  we  think.  But 
one  of  them  has  been  pressed  on  our  atten- 
tion. 

^  Dr.  Qeorge  B.  Heinecke,  a  practising  phy- 
sician in  Washington,  and  a  grandnephew 
of  deceased,  testified  thsA,  he  had  known  de- 
ceased ever  since  he  could  recollect,  and  was 
accustomed  to  seeing  him  frequently;  that 
he  had  seen  him  when  recovering  from  at- 
tacks of  epilepsy  subsequently  to  the  execu- 
tion of  the  will  and  codicil;  "that  testator 
had  stated  .to  him  that  he  was  a  *sufferer[16I] 
from  urethral  calculus;  that  on  the  13th  of 
March  1896,  he  had  seen  the  testator  have  a 
fainting  ^>ell ;"  "that  he  had  on  one  occasion 
seen  tJQstator  Ikuffhitig.  to  himself;  Uiat  on. or 
about  the  13th  of  February,  1899,  durine  the 
blizzard,  the  testator  acted  peculiarly  about 
the  snow  in  his  yard;  did  not  know  how  it 
got  in  there,  all  of  it,  and  went  out  there 
and  tried  to  get  it  removed;"  and  witness 
stated  the  result  of  the  autopsy  and  the 
cause  of  death.  He  was  then  asked  the  fol- 
lowing question :  ''Doctor,  have  you  formed 
any  opinion,  from  your  uncle's  general  con- 
dition of  health  and  the  conditions  disclosed 
by  his  brain  at  this  investigation,  and  from 
all  you  know  about  him  yourself,  what  hie 
condition  of  mind  wasf 

To  that  portion  of  the  question  whieh 
called  for  an  opinion  from  the  witness  from 
"all  that  you  know  about  him  yourself,"  the 
caveatees  objected  on  the  ground  that  no 
sufficient  basis  had  been  laid  for  that  por- 
tion of  the  question,  and  Uiat  the  facts  re- 
lied upon  in  this  particular  should  be  first 
adduced.  The  court  sustained  the  objection 
and  caveators  preserved  an  exception. 

We  asree  with  the  court  of  appeals  that 
the  trial  court  did  not  err  in  holding  that 
portion  of  the  question  objectionable,  and^ 
if  HO,  the  question  as  framed  could  not  prop- 
erly have  been  allowed  to  be  propounded, 
though  caveators  were  left  free  to  put  it 
with  the  objectionable*  words  omitted. 
Clearlv,  the  opinion  of  the  witness  from 
facts  ne  did  not  disclose  was  inadmissible, 
tf  he  knew  anything  about  the  deceased 
other  than  what  he  had  stated,  which  aided 
him  in  arriving  at  a  conclusion,  that  knowl- 
edge should  have  been  developed.  In  that 
particular  the  question  assumed  the  exists 
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cnce  of  facts  for  which  there  was  no  fotm- 
dation  in  the  evidence. 

So  far  as  the  conduct  of  the  trial  was  oon- 
oemed,  we  find  no  revcrgible  error. 

On  July  16,  1900,  twenty  daya  after  the 
decree  was  entered,  caveators  moved  that 
that  decree  be  vacated  on  the  cround  that 
one  of  the  Jurors  was  disqualifiea  for  service 
on  the  jury  by  the  fact  that  he  was  under 
the  age  of  twenty-one  years,  and  by  the  fact 
that  he  had  several  times  been  convicted  of 
the  crime  of  petit  larceny  in  the  police 
[162] court  of  the  District.  The  motion  *was  sup- 
ported by  transcripts  from  the  records  of 
the  police  court,  and  by  affidavits,  sustain- 
ing both  disqualifications,  the  affidavits  also 
showins  that  at  the  beginning  of  the  trial 
term  of  the  court  at  which  they  had  been 
summoned,  the  jurors  had  all  been  exam- 
ined on  their  voir  dire  by  the  presiding  jus- 
tice as  to  their  qualifications  to  serve  on  the 
jury ;  that  the  juror  now  charged  to  be  dis- 
qualified had  then  and  there  falsely  an- 
swered that  he  was  over  the  age  of  twenty- 
one  years,  and  had  never  been  convicted  of 
crime;  that  one  of  the  counsel  for  the  ca- 
veators was  present  in  court  at  the  time  ot 
such  examination;  and  that  the  falsehood 
of  the  statements  of  the  juror  in  question 
was  not  known  to  the  caveators  or  their 
counsel  until  after  the  entry  of  the  order 
now  sought  to  be  vacated.  The  motion  to 
vacate  was  denied,  the  record  stating,  "the 
court  further  being  of  opinion  that  at  the 
trial  there  was  no  evidence  of  mental  incom- 
petency, fraud,  or  undue  influence.'* 

From. this  order  the  cavesMors  kM)k  their 
second  appeal. 

Viewed  as  an  ordinary  motion  for  a  new 
.  trial,  the  motion  was  not  seasonably  made 
under  the  rules,  nor  is  it  contended  that  the 
judgment  came  within  the  Maryland  act  of 
1787,  chap.  9,  §  6,  2  Kilty  {Spalding  v. 
Crawford,  3  App.  D.  C.  361),  as  having  been 
obtained  by  fraud,  deceit,  surprise,  or  ir- 
regularity in  the  sense  of  that  statute.  But 
it  rests  on  the  power  of  the  court  to  set 
aside  a  judgment  at  the  term  at  which  it  is 
rendered  under  circumstances  calling  for  the 
exercise  of  its  discretion  in  that  regard,  or 
on  the  assiunption  that  the  trial  and  verdict 
were  absolutely  void  because  of  tile  incom- 
petency of  the  juror. 

By  §  872  of  the  Revised  Statutes  (U.  S. 
Comp.  Stat.  1901,  p.  666),  relating  to  the 
District  of  Ck>lumDia,  as  amended  by  the 
act  of  March  1,  1889  (26  Stat,  at  L.  749, 
chap.  308),  it  is  provided:  "No  person  shall 
be  oompet^t  to  act  as  a  juror  unless  he  be 
a  citizen  of  the  United  States,  a  resident  of 
the  District  of  Columbia,  over  twenty-one 
and  under  sixty-five  years  of  age,  and  a 
good  and  lawful  man,  who  has  never  been 
convicted  of  a  felony  or  misdemeanor  in- 
volving moral  turpitude." 

Treating  the  application  as  open  to  con- 
sideration by  reason  of  the  discovery  of  the 
[163]«ustence  of  the  alleged  objection  after  'ver- 
dict and  judgment,  but  as  amounting  to  no 
more  than  a  motion  for  new  trial  made  in 
apt  time,  it  was  within  the  discretion  of 
the  trial  court  to  grant  or  deny  it,  and  the 
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court  of  appeals  held  that  the  order  deny- 
ing it  was  not  appealable.  But  the  court 
also  held  that  the  discretion  of  the  trial 
court  was  properly  exercised;  that  ther» 
was  not  onlvno  evidence  in  support  of  tha 
charges  of  "fraud,  undue  infiuence,  circum- 
vention, or  coercion,"  which  was  conceded, 
but  that  "the  charge  of  mental  unsound- 
ness is  wholly  unsustained  and  without  any 
support  whatever  in  the  testimony;"  and 
that  the  trial  court  would  have  beiett  fully 
justified  in  peremptorily  directing  a  verdict 
on  this  issue  as  well  as  on  the  others,  aa 
that  court  in  the  order  appealed  from  in- 
timated it  would  have  done  if .  requested. 
In  short,  the  two  courts  agreed  that  the 
facts  were  with  the  caveatees,  and,  unless 
clearly  erroneous,  which  does  not  appear, 
we  should  accept  their  finding.  Tovoaon  ▼. 
Moorei  173  U.  S.  17,  26,  48  L.  ed.  697,  601, 
19  Sup.  Gt.  Rep.  332. 

Ana  as  the  verdict  was  the  only  verdict 
that  could  be  rendered  consistently  with  the 
facts,  the  presence  of  this  juror  in  the  box 
could  not  have  operated  to  the  prejudice  of 
plaintiffs  in  error. 

In  Wassum  v.  Feeney,  121  Mass.  93,  2^ 
Am.  Rep.  258,  the  rule  that  "when  a  party 
has  had  an  opportunity  of  challen^,  no 
disqualification  of  a  juror  entitles  him  to> 
a  new  trial  after  verdict,"  was  applied,  and 
it  was  held  that  "a  verdict  will  not  be  set 
aside  because  one  of  the  jurors  was  an  in- 
fant, where  his  name  was  on  the  list  of  ju- 
rors returned  and  empaneled,  though  the 
losing  party  did  not  know  of  the  infancy 
until  after  the  werdiat."  And  Mr.  Justiee 
Gray,  then  Chief  Justice  of  Massachusetts, 
delivering  the  opinion,  cited,  among  other 
cases.  Hill  v.  Yate$,  12  East,  229,  where  the 
son  of  a  juryman  unlawfully  served  in  his 
father's  place,  and  pointed  out  that  Lord 
Ellenborough  there  *  said  that  he  had  men- 
tioned the  case  to  all  the  judges,  and  th^ 
were  all  of  opinion  that  it  was  a  matter 
within  their  discretion  to  grant  or  refuse  a 
new  trial  on  such  a  ground;  that  if  no  in- 
justice had  been  done,  they  would  not  inter- 
fere in  this  mode." 

Wa98um  V.  Feeney  was    cited    with    ap- 

Sroval  and  quoted  from  in  Kohl  v.  LehU 
aek,  160  U.  S.  293,  301,  40  L.  ed.  432,  435, 
16  Sup.  Ct.  Rep.  304,  as  in  accordance  with 
the  great  weight  of  authority.  This  case 
involved  the  disqualification  *of  alienage,tl641 
but  did  not  require  the  determination  of  tiie 
question,  "whether,  where  the  defendant  is 
without  fault  and  may  have  been  preju- 
diced, a  new  trial  mav  not  be  granted  on 
such  a  ground,"  though  it  was  refenred  to. 
Garrett  v.  Weinberg,  54  S.  C.  127,  31  S. 
E.  341,  is  relied  on  by  plaintiffs  in  error  as 
ruling  in  a  civil  case  that  a  new  trial  should 
be  granted  when  a  disqualified  juror  sat,  the 
pames  or  their  attonieys  not  knowing  of 
the  disqualification  until  after  verdict.  But 
that  was  a  case  of  a  motion  for  new  trial 
made  in  the  ordinary  way,  and  the  juror 
was  held  disaualified  under  the  express  pro- 
visions of  tne  Constitution  of  the  state^ 
which  in  that  respect  were  held  to  be  man- 
datory, so  that  the  jury  was  not  a  "consti- 
tutional jury,"  but  the  court  did  not  inti- 
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mate  that  the  incompetency  rendered  the 
▼erdict  and  jud^ent  void,  and,  on  the  con- 
trary, treated  ignorance  of  the  fact  imtil 
after  tr^al  as  material. 

In  Kohl  V.  Lehlback  we  held  that  "the 
disqualification  of  alienage  is  cause  of  chal- 
lenge propter  defectum,  on  account  of  per- 
sonal objection,  and  if  voluntarily,  or 
through  negligence,  or  want  of  knowledge, 
Buch  objection  fails  to  be  insisted  on,  the 
conclusion  that  the  judgment  is  thereby  in- 
validated is  wholly  inadmissible.  The  de- 
fect is  not  fundamental  as  affecting  the  Sub- 
stantial rights  of  the  accused,  and  the  ver- 
dict is  not  void  for  want  of  power  to  ren- 
der it."  Hollingsworth  v.  Duane,  Wall,  C. 
€.  147,  Fed.  Cas.  No.  6,618,  was  referred  to, 
where  the  court  placed  alienage,  infancy,  in- 
famy, and  attinity,  in  the  same  ca^tegory. 
See  Ooad  v.  State,  106  Tenn.  176,  61  S.  W. 
79;  State  v.  Powers,  10  Or.  146,  45  Am. 
Rep.  138, — where  disqualification  propter 
delictum  was  held  not  to  be  in  itself  fatal 
•after  verdict. 

No  reason  is  perceived  why  this  particu- 
lar objection  could  not  be  waived  by  the 
parties,  and  even  where  a  party  by  reason 
of  excusable  want  of  knowledge  might  be 
entitled  to  claim  that  he  had  not  waived  it, 
that  would  go  to  the  merits  on  application 
for  new  trial,  and  not  to  the  want  of  power. 
The  verdict  and  judgment  not  being  abso- 
lutely void,  it  is  unnecessary  to  pursue  the 
subject  further,  as  there  is  nothing  to  show 
that  injustice  was  done  to  caveators,  and 
the  trial  court  did  not  abuse  its  disoretiixi 
in  the  premises. 

Judgment  affirmed. 


1165]»METCALP  BROTHERS  &,  COMPANY,  Pe- 

tiiioner$, 

V. 

BENJAMIN    BARKER,    JR.,    Trustee    in 
Bankruptcy  of  L^er  Brothers. 

(See  8.  C.  Reporter's  ed.  166-177.) 

Bankruptcy  aet  —  four  moniha*  clause — 
judgment  enforcing  pre-ewisting  lien — 
junadiotion  of  court  of  bankruptcy — in- 
terference tDtth  $tate  court. 

1.  Judgment  creditors  of  a  bankrapt  by  com- 
mencing a  Judgment  creditors'  action  more 
tbnn  (our  months  t>efore  the  petition  In 
bankruptcy  Is  filed  acquire  a  lien  on  the 
property  of  the  bankrupt,  of  which  they  are 
not  deprived  by  the  bankruptcy  act  of  July 
1,  1898,  I  97f,  because  the  judgment  en- 
forcing the  lien  Is  recovered  less  than  four 
months  prior  to  the  filing  of  such  petition, 
although  by  that  section  all  Judgments  ob- 
tained against  a  bankrupt  within  that  period 
are  avoided,  as  this  provision  must  be  re 
garded  as  referring  only  to  Judgments  creat- 
ing liens,  and  not  to  Judgments  which  en 
force  an  otherwise  valid  pre-existing  Hen. 

2.  A  court  of  bankruptcy  Is  without  Jurisdic- 
tion to  enjoin  further  proceedings  under  tb^ 

Note. — Aa  to' the  right  of 'a  court  of  bank- 
ruptry  to  enjoin  proceedingB  in  a  state  court — 
see  note  to  Gamer  v.  Second  Nat.  Bank,  16  C. 
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Judgment  of  a  state  court  In  a  judgment 
creditors'  action  commenced  before  the  pas- 
sage of  the  bankruptcy  act,  which  set  aside 
as  fraudulent  certain  transfers  of  property 
made  by  the  bankmpt,  and  directed  the  pay- 
ment of  the  amount  of  the  Judgments  oat 
of  the  proceeds  of  a  sale  of  the  Judgment 
debtor's  property  under  an  order  of  the  stat« 
court. 

[No.  67.] 

Argued  October  SO,  1902.    Decided  Deoem- 

ber  1,  1902. 

ON  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  presenting  tJie  question 
whether  a  judgment  enforcing  a  pre-exist* 
ing  lien  was  valid,  though  rendered  within 
four  months  prior  to  bankruptcy  proceed- 
ings against  the  judgment  debtor,  and  the 
question  whether  the  court  in  bankruptcy 
had  jurisdiction  to  interfere  with  pending 
proceedings  in  the  state  court.  Ansu;ered 
respectively  in  the  affirmative  and  negative. 

• 

Statement  by  Mr.  Chief  Justice  Fullers 
The  certificate  in  this  case  is  as  follows: 
''This  matter  came  before  this  court  up- 
on a  petition  of  Metcalf  Brothers  A,  Co.  to 
superintend  and  revise  in  matter  of  law  cer* 
tain  proceedings  of  the  district  court  of  the 
Unit^  States  for  the  southern  district  of 
New  York,  wherein  an  order  was  made  by 
said  district  court  enjoining  the  petitioners, 
Metcalf  Brothers  A,  Co.,  from  taking  any 
further  proceedings  under  any  judgment  ob- 
tained by  them  in  the  supreme  court  of  the 
state  of  New  York  in  a  judgment  ereditors' 
action,  wherein  certain  transfers  made  by 
the  bankrupts  had  been  set  aside  as  to  them 
'as  fraudulent  and  void,  aad  wherein  receiv-[166] 
ers  of  the  property  of  the  bankrupts  ap- 
pointed by  tne  said  supreme  court  had  been 
directed  to  pay  to  them  the  amount  of  their 
judgments  at  law  upon  which  their  said 
judgment  creditors'  action  was  founded. 

''For  its  proper  decision  of  the  matter 
this  court  desires  the  instruction  of  the  Su- 
preme Court  upon  the  questions  of  law  h^^ 
inafter  stated,  and  hereby  certifies  the  same 
to  the  Supreme  Court  of  the  United  States  • 
for  that  purpose. 

''Statement  of  Facta. 
"On  the  2d  of  October,  1896,  Lesser 
Brothers,  subsequently  adjudged  bankrupts, 
who  were  copartners,  being  then  insolvent, 
transferred  all  their  property,  copartner- 
ship and  individual,  to  certain  favored  cred* 
itors.  All  their  outstanding  accounts,  be- 
ing copartnership  property,  uiey  transferred 
by  instruments  of  assignment  to  Marcus  A. 
Adier  and  others.  They  confessed  varioos 
judgments  in  the  supreme  court  of  the  state 
of  New  York  in  favor  of  Bemhard  Moses 
and  others,  upon  which  executions  were  at 
once  issued  to  the  sheriff  of  the  county  of 
New  York,  who  levied  thereunder  on  all 
their  tangible  personal  property,  consisting 
of  clothing  material  and  stock  in  trade. 
This  also  was  copartnership  property,  and, 
with  the  book  accounts,  comprised  all  their 
property  except  a  piece  of  real  estate  owned 
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hy  Israel  Lesser  individually  and  a  ground 
loLse  of  another  piece  of  real  estate  owned 
bf  Tobias  Lesser  individuall;^.  These  two 
pieces  of  real  estate  the  individuals  owning 
them  conveyed  to  Joseph  Lilianthal. 

"After  making  these  transfers,  and  after 
the  levy  by  the  sheriff  under  the  executions 
issued  upon  the  confessed  judgments,  and 
<m  the  same  day,  by  a  fraud  upon  the  court, 
in  a  collusive  action  in  the  supreme  court 
of  New  York  to  dissolve  the  partnership, 
they  procured  the  appointment  of  a  receiver 
of  the  partnership  property,  Morris  Moses, 
who  was  nominated  by  and  in  collusion  with 
them.  Subsequently  a  receiver  nominated 
l^  certain  ^editors,  James  T.  Franklin, 
was  associated  with  Mr.  Moses  by  the  same 
eooit. 

"Various  creditors  of  the  bankrupts  im- 
(107] mediately  conmienced  ^actions  of  replevin 
to  recover  portions  of  the  goods  in  the 
hands  of  the  sheriff.  Their  claims  were 
conflicting  with  each  other  and  with  those 
of  the  confessed  judgment  creditors,  and  in 
an  action  brought  in  the  supreme  court  of 
New  York  by  the  receivers  an  order  was 
made  restraining  the  sale  by  the  sheriff  un- 
der the  executions,  directing  a  sale  by  re- 
ceivers (Mr.  Moses  and  Mr.  Franklin  being 
also  appointed  such  receivers  in  that  ac- 
tion), and  that  the  latter  should  hold  the 
proceeds  of  the  sale  subject  to  the  claims 
of  all  parties,  such  claims  to  be  determined 
In  ihttt  action.  Pursuant  to  this  order,  the 
goods  were  sold,  and  the  receivers  so  ap- 
pointed now  hold  the  proceeds  thereof.  This 
order  was  made  November  23,  1896.  The 
jiction  is  still  pending,  undetermined. 

"On  the  22d  day  of  October,  1896,  and 
the  29th  day  of  October,  1896,  Metcalf 
Brothers  &  (5o.  procured  judgments  in  the 
aupreme  court  of  the  state  of  New  York 
against  the  Lessers  for  $930.21  and  $2,547.- 
80  respectively,  upon  which  executions  were 
issued  and  returned  unsatisfied. 

''On  the  17th  day  of  December,  1896,  Met- 
ealf  Brothers  A,  Ck>.  commenced  a  judgment 
creditors*  action  in  the  supreme  court  of 
the  state  of  New  York,  which  came  to  trial 
on  the  17th  day  of  December,  1897,  and  as 
A  result  of  which  the  transfers  to  which 
reference  has  been  made  and  the  proceedings 
for  the  appointment  of  the  receivers  were  ad- 
judged fraudulent  and  void  as  to  them. 
The  court,  however,  set  aside  the  transfers 
of  the  copartnership  prc^rty,  not  only  in 
favor  of  Metcalf  Brothers  &  Oo.,  but  also 
hi  favor  of  the  receivers.  It  set  aside  the 
transfer  of  the  real  estate  in  favor  of  Met- 
calf Brothers  &,  Co.  alone.  Judgment  was 
entered  on  this  decision  April  6,  1898. 

"This  judgment  determined  that  the  pro- 
ceeds of  the  sale  of  the  tangible  property 
then  in  the  hands  of  the  receivers  and  the 
outstanding  accounts  or  their  proceeds  in 
the  hands  of  the  transferees  (to  be  account- 
ed for  under  the  judgment  to  the  recdvers) 
were  to  be  administered  by  the  receivers  for 
the  benefit  of  all  the  creditors  of  the  co- 
partnership equally,  including  Metcalf 
Brothers  &  Co.,  while  the  real  estate  trans- 
fl68]ferred  'became  subject  to  the  lien  of  the 
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judgments   of  Metcalf  Brothers   &   Co.   on 
October  22d  and  29th,  1896. 

"All  parties  except  the  receivers  appealed 
from  this  judgment  to  the  appellate  division 
of  the  supreme  court  of  New  York;  that 
court  affirmed  the  iudgment  of  the  trial 
court  as  to  the  fraua,  but  reversed  it  in  so 
far  as  it  granted  relief  in  favor  of  the  re- 
ceivers. It  directed  the  payment  by  the  re- 
ceivers to  Metcalf  Brothers  ft  Co.  of  the 
amount  of  their  judgments  out  of  the 
money  in  the  receivers'  hands,  and,  since 
Metcalf  Brothers  A,  Co.  were  to  be  so  paid, 
it  reversed  the  judgments  in  their  favor 
against  Adler,  one  of  the  transferees  of  the 
accounts.  Upon  the  ground  that  there  was 
no  proof  of  fraud,  it  also  reversed  it  against 
the  transferee  of  the  real  estate. 

"This  decision  was  embodied  in  an  instru- 
ment made  the  30th  day  of  December,  1898, 
entitled  an  'order,'  but  which,  after  reciting 
the  necessary  facts,  'ordered  and  adjudged^ 
that  the  judgment  of  the  trial  term  be 
modified  as  s&ted,  and  also  'ordered  and 
adjudged'  that  the  transfers  in  question, 
except  the  transfer  of  the  real  estate, 
were  fraudulent  and  void  as  to  Metcalf 
Brothers  A,  Co.;  that  the  receivers  be,  and 
they  were  thereby,  directed  to  pay  to  Mot- 
calf  Brother^  &  Co.  the  amount  of  their 
judgments,  with  costs,  and  that  final  judg- 
ment should  be  entered  in  accordance  there- 
with. This  instrument  was  filed  in  the  of- 
fice of  the  clerk  of  the  appellate  division  of 
the  supreme  court  of  New  York,  and  was 
the  only  paper  signed  by  that  court  or  kept 
in  its  records.  A  certified  copy  of  it  was 
transmitted  to  the  clerk  of  tiie  supreme 
court,  upon  which,  after  the  costs  had  been 
taxed,  a  final  judgment  was  entered  by  the 
latter  clerk  on  the  31st  day  of  January, 
1899,  following  in  all  essential  respects  its 
verbiage.  The  delay  in  the  entry  of  final 
judgment  was  caused  by  various  motions  be- 
fore the  appellate  division  for  reargnmnnt. 

"On  the  12th  day  of  May,  1899,  Le«ser 
Brothers  filed  in  the  district  court  of  the 
United  States  for  the  southern  district  of 
New  York  a  petition  to  be  adjudged  bank- 
rupts, and  they  were  adjudicated  bankrupts 
on  that  day.  Subsequently,  and  *on  the  7th  [169] 
day  of  June,  1899,  Benjamin  Barker,  R»q., 
was  appointed  their  trustee  in  bankruptcy. 

"From  the  judgment  of  the  appellate  di- 
vision in  the  action  brought  by  Metcalf 
Brothers  A,  Co.  all  parties  except  Lilian- 
thai,  the  transferee  of  the  real  estate,  ap- 
pealed to  the  court  of  appeals  of  the  state 
of  New  York.  That  court  affirmed  the 
judgment  of  the  appellate  division  in  favor 
of  Metcalf  Brothers  A  Co.,  and  also  restored 
to  them  the  rights  awarded  them  by  the 
judgment  of  the  trial  court,  of  which  thoy 
had  been  deprived  by  the  appellate  division. 
The  final  result  of  the  litigation  was  that 
the  transfers  in  question  were  declared 
fraudulent  and  set  aside  in  favor  of  Met- 
calf Brothers  A  Co.  only;  that  as  to  all 
other  persons  they  were  (until  impeached 
in  a  proper  action)  valid;  that  the  receivers 
were  directed  to  pay  out  of  the  funds  in 
their  hands  to  Metcalf  Brothers  A  Co.  the 
amount  of  their  judgments,  and  that  those 
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creditors  could  also  proceed  for  the  collec- 
tion of  their  judgments,  if  necessary, 
against  the  transferees  of  the  accounts  and 
real  estate.  * 

<*The  decision  of  the  court  of  appeals  was 
made  on  the  6th  of  February,  1900.  The 
remittitur  from  that  court  to  the  supreme 
court  was  received  and  filed  on  the  12tn  day 
of  March,  1900.  On  the  8th  day  of  March, 
1900,  the  bankrupts'  trustee,  upon  affidavits 
of  himself  and  his  counsel,  procured  from 
the  district  court  of  the  United  States  for 
the  southern  district  of  New  York  an  order, 
entitled  in  the  bankruptcy  proceeding,  re- 
quiring Metcalf  Brothers  ft  Co.  to  show 
cause  on  the  13th  day  of  March,  1900,  why 
a  writ  of  injunction  should  not  issue  en- 
joining them  from  taking  any  further  pro- 
ceedings under  any  jud^ent  in  their  cred- 
itors' action,  and  so  enjoining  them  in  the 
interim.  This  order  provided  for  its  serv- 
ice upon  the  members  of  the  firm  of  Met- 
calf Brothers  A,  Co.,  but  it  was  not  in  fact 
served  upon  anyone  but  their  attorneys  in 
their  judgment  creditors'  action.  Metcalf 
Brothers  £  Co.  appeared  specially  upon  the 
return  day  of  the  order  to  show  cause,  and 
filed  a  written  objection  that  the  district 
court  was  without  jurisdiction,  power,  or 
authority  over  them  in  the  premises;  that 
no  action  or  other  proceeding  was  pending 
or  had  ever  been  begun  a^inst  them  in  any 
way  relating  to  the  subject-matter  of  the 
[170]*proposed  injunction;  that  they  had  not  ap- 
peared in  or  been  made  a  party  to  any  pro- 
ceeding founded  upon  the  petition  of  Lesser 
Brothers  to  be  adjudged  bankrupts,  and 
that  th^  had  not  been  brought  into  06urt 
on  any  process,  or  been  given  any  notice  of 
the  order  to  show  cause,  except  that  their 
attorneys  in  their  creditors'  action  had  re- 
ceived a  copy  thereof,  and  especially  that 
no  statute  conferred  upon  the  district  court 
jurisdiction,  power,  or  authority  to  issue 
any  writ  of  injunction  in  the  premises. 

^'Thdr  objection  was  overruled,  and  after 
an  argument  of  Uie  merits  of  the  applica- 
tion the  injunction  was  continued. 

'^Subsequently   Metcalf    Brothers   ft    Co. 
presented  a  petition  to  this  court  to  super- 
intend and  revise  in  matter  of  law  the  said 
proceedings  of  the  district  court. 
"Questions  Certified. 

''Upon  the  facts  above  set  forth,  the  ques- 
tions of  law  concerning  which  this  court  de- 
sires the  instruction  of  the  Supreme  Court 
for  its  proper  decision  are: 

"1.  Had  the  district  court  of  the  United 
States  for  the  southern  district  of  New 
York  jurisdiction  to  make  the  injimction 
order  in  question? 

"2.  If  said  court  had  jurisdiction  to  re- 
strain Metcalf  Brothers  ft  Co.  from  receiv- 
ing the  fund  in  question,  could  such  juris- 
diction be  exercised  by  summary  proceed- 
ings? 

"3.  Did  Metcalf  Brothers  ft  Co.  by  the 
commencement  of  their  creditors'  action  ac- 
quire a  lien  on  the  property  of  the  bank- 
rupts superior  to  the  title  of  the  trustee 
thereto? 

**4.  If  the  lien  acquired  by  the  commence- 
ment of  the  creditors'  action  was  inchoate 
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merely,  was  it  perfected  by  a  jud^ent  ob- 
tained more  than  four  months  prior  to  the 
filing  of  the  petition  of  the  Lessers  in  bank- 
ruptcy, within  the  meaning  of  the  provisions 
of  tne  act  of  Congress  of  July  1,  1898, 
known  as  the  bankruptcy  act? 

"5.  If  the  lien  acquired  by  the  commence- 
ment of  the  creditors'  action  was  inchoate 
merely,  was  the  judgm^it  in  the  creditors' 
action,  whenever  obtained,  one  which  is 
avoided  by  *any  of  the  provisions  of  the  act[171) 
of  Congress  of  July  1,  1898,  known  as  the 
bankruptcy  act?" 

Mr.  Nelson  8.  Speneer  argued  the  cause 
and  filed  a  brief  for  petitioners: 

The  district  court  was  wholly  without  ju- 
risdiction to  make  the  injunction  order. 

BardffS  v.  First  Nat,  Bank,  178  U.  S.  624, 

44  L.  ed.  1175,  20  Sup.  Ct  Rep.  1000;  Louis* 
vUle  Trust  Co,  v.  Comingor,  184  U.  8.  18, 
46  L.  ed.  413,  22  Sup.  Ct.  Rep.  293. 

The  petitioners  are  entitled  to  have  their 
rights  adjudged  in  a  plenary  action  to  which 
all  persons  interested  are  made  parties. 

Ibid.;  Smith  v.  Mason,  14  Wall.  419,  20  L. 
ed.  748 ;  Marshall  y.  Know,  16  WalL  551,  21 
L.  ed.  481. 

Irrespective  of  the  statutory  want  of  Jo* 
risdiction  of  the  district  court  and  of  the 
petitioner's  right  to  be  sued  in  a  plenary 
suit,  the  court  had  no  jurisdiction  because 
the  litigation  is  in  and  under  the  control  of 
the  Bta,te  court. 

Peck  y.  Jenness,  7  How.  612,  12  L.  ed. 
841 ;  Rouse  v.  Letcher,  156  U.  8.  47,  39  L. 
ed.  Ml,  15  3up.  Ot.  Rep.  266;  Taylor  y. 
Carryl,  20  How.  583,  15  L.  ed.  1028 ;  Proo- 
man  v.  Hou>e,  24  How.  450,  16  L.  ed.  749; 
CoveU  y.  Heyman,  111  U.  S.  176,  28  L.  ed. 
390,  4  Sup.  Ct.  Rep.  355. 

'Die  courts  maintained  this  position  on  the 
specific  point  here  involved,  under  the  aet 
of  1841., 

Cla/rke  y.  Rist,  3  McLean,  494,  Fed.  Caa. 
No.  2,861 ;  Ea  parte  Waddell,  1  N.  Y.  L^ 
Obs.  53,  Fed.  Cas.  No.  17,027 ;  Re  Bennett, 

8  Ben.  561,  Fed.  Cas.  No.  1,312. 
And  under  the  act  of  1867. 

Johnson  y.  Bishop,  Woolw.  324,  Fed.  Cas. 
No.  7,373;  Goodrich  v.  Remington,  ft 
Blatchf.  515,  Fed.  Cas.  No.  5,546;  Re  Clark, 

4  Ben.  88,  3  Nat.  Bankr.  Reg.  491,  Fed.  Caa. 
No.  2,798;  Alden  v.  Boston,  H.  d  E.  R.  Co. 

5  Nat.  Bankr.  Reg.  230,  Fed.  Cas.  No.  152; 
Sedgwick  v.  Menck,  6  Blatchf.  156,  1  Nat^ 
Baiikr.  Reg.  675,  Fed.  Cas.  No.  12,616. 

Similar  decisions  have  been  made  under 
the  act  of  1898. 
Re  Gerdes,  102  Fed.  318;  Re  Kavanaugh, 

09  Fed.  928 ;  Re  Russell,  41  C.  C.  A.  323,  101 
Fed.  248 ;  Fraeier  y.  Southern  Loan  d  T.  Co. 
40  C.  C.  A.  76,  99  Fed.  707 ;  Pickens  v.  Dent, 

45  C.  C.  A.  522,  106  Fed.  653. 

The  lien  is  accjuired  by  the  commencement 
of  the  suit,  and  is  an  absolute  charge  on  the 
property  transferred  by  the  bankrupts. 

.Hillei'  V.  Sherry,  2  Wall.  237,  17  L.  ed. 
827;  Storm  v.  Waddell,  2  Sandf.  Ch.  494; 
Freedman*s  Sav,  d  T,  Co.  v.  Earle,  110  U. 
8.  710,  28  L.  ed.  301,  4  Sup.  Ct.  Rep.  226. 

The  Federal  courts  have  announced  the 
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Em  parte  General  Assignee,  1  N.  T.  Legal 
Obs.  131,  Fed.  Cas.  No.  6,306;  Clarke  v. 
Biet,  3  McLean,  494,  Fed.  Cas.  No.  2,861; 
Johnson  v.  Rogers,  16  Nat.  Bankr.  Reg.  1, 
Fed.  Caa.  No.  7,408 ;  Kimbcrling  v.  Harily, 
1  McCrary,  136,  1  Fed.  671;  Sedgwick  v. 
Menck,  6  filatchf.  166,  1  Nat.  Bankr.  Reg. 
•e75.  Fed.  Cas.  No.  12,616. 

Various  state  courts  have  passed  upon  the 
^[uestion  of  the  superior  lien  of  a  creditors' 
mU,  and  have  uniformly  followed  the  rule  as 
it  has  been  heretofore  established. 

Doyle  y.  Health,  22  R.  L  213,  47  Atl.  213; 
Taylor  v.  Taylor,  69  N.  J.  Eq.  86,  46  Atl. 
440;  Iselin  v.  Ooldstein,  36  Misc.  489,  71  N. 
Y.  Supp.  1069. 

The  decisions  of  the  courts  of  New  York 
liave  been  uniformly  in  support  of  the  peti- 
doners'  position. 

Storm  ▼.  Waddell,  2  Sandf.  Ch.  494; 
l4fneh  V.  Johnson,  48  N.  Y.  27;  First  Nat. 
Bank  v.  Shuler,  163  N.  Y.  163,  47  N.  E.  262; 
Roberts  v.  Albany  d  W.  S.  R.  Co.  26  Barb. 
662;  Jeff  res  y.  Cochrane,  47  Barb.  667; 
Utiea  Ins.  Co.  v.  Povoer,  3  Paige,  366 ;  Maoy 
T.   Jordan,   2   Denio,   670;     M'Dermutt    v. 

Btrong,  4  Johns.  Ch.  687;  Smith  v. , 

4  £dw.  Ch.  663 ;  Mandeville  v.  Campbell,  46 
App.  Div.  512,  61  N.  Y.  Supp.  443. 

The  lien  is  property,  and  its  existence  does 
act  depend  upon  a  subsequent  judgment. 

Haebler  v.  Myers,  132  N.  Y.  363,  16  L.  R. 
A.  688,  30  N.  E.  963;  Kittredge  v.  Warren, 
14  N.  H.  609;  Houghton  v.  Eustis,  6  Law 
Kep.  606,  Fed.  Cas.  X^o.  6,  224. 

The  trustee  represents  simply  the  bank- 
rupts, and  can  take  no  rights  which  they 
'did  not  have. 

Yeatman  y.  Neto  Orleans  Sav.  Inst.  06  U. 
8.  765,  24  L.  ed.  689 ;  Stetoart  y.  Plait,  101 
U.  S.  731,  26  L.  ed.  816. 

The  lien  on  equitable  assets,  acquired  by 
the  commencement  of  a  judgment  creditors' 
action,  is  not  extinguished  by  the  death  of 
the  judgment  debtor,  but  surviyes  a^inst 
his  equitable  assets  in  the  hands  of  his  ad- 
ministrator. 

Brown  y.  Nichols,  42  N.  Y.  26 ;  First  Nat. 
Bank  y.  Shuler,  163  N.  Y.  163,  47  N.  E.  262; 
Reynolds  v.  ^tna  L.  Ins.  Co.  160  N.  \.  636, 
66  N.  E.  306. 

A  receivership  in  a  creditors'  action  affect- 
ing equitable  assets  is  unnecessary;  it  is  a 
convenience  merely,  and  adds  nothing  to  the 
<!reditor8'  security. 

Kitchen  v.  Lowery,  127  N.  Y.  63,  27  N.  E. 
367;  Re  Clover,  8  App.  Div.  656,  40  N.  Y. 
8upp.  886,  Affirmed  in  164  N.  Y.  443,  48  N. 
£.  892. 

Messrs.  Otto  T.  Hess  and  ITCready 
Sykes  argued  the  cause  and  filed  a  brief  for 
respondent : 

The  only  lien  against  equitable  assets,  ac- 
quired by  a  judgment  creditor  by  the  mere 
filing  of  a  bill  in  equity,  is  a  right  to  prior- 
ity of  payment  in  case  he  obtains  his  judg- 
ment in  equity. 

A  creditors'  bill  is  strikingly  like  the 
judgment  note  in  use  in  some  jurisdictions. 
And  yet  a  judgment  entered  on  such  a  note 
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within  four  months  of  bankruptcy  has  been 
held  to  be  void  under  the  bankruptcy  act. 

Re  Richards,  37  C.  C.  A.  634,  96  Fed.  936. 

In  a  judgment  creditors'  action,  the  cred- 
itor can  in  no  possible  way  complete  his  Hen 
except  by  a  judgment,  and  such  a  judgnient 
is  nullified  and  rendered  unavailable  by  the 
bankruptcy  act. 

Ett  parte  Waddell,  1  N.  Y.  Legal  Obs.  53, 
Fed.  Cas.  No.  17,027. 

The  jud^ent  creditor's  rights  obtained 
by  filing  his  bill  are  nothing  more,  at  the 
most,  than  a  lii  pendens  as  to  the  property 
sought  to  be  reached.  This  lis  pendens 
opiates  only  on  the  choses  in  action  and  the 
equitable  assets*  of  the  debtor;  it  does  not 
attach  to  property  which  is  in  its  nature 
subject  to  execution.  And  this  is  true,  al- 
though it  may  not  be,  as  a  matter  of  fact, 
possible  to  reach  it  l^  execution. 

First  Nat.  Bank  v.  Shuler,  163  N.  Y.  163, 
47  N.  E.  262. 

The  court  had  jurisdiction  to  make  the  or- 
der. 

Re  Wallace,  Deady,  433,  2  Nat.  Bankr. 
R^.  134,  Fed.  Cas.  No.  17,094;  White  v. 
Schloerb,  178  U.  S.  642,  44  L.  ed.  1183,  20 
Sup.  Ct.  Rep.  1007;  Bryan  v.  Bemheimer, 
181  U.  8.  188,  46  L.  ed.  814,  21  Sup.  Ct.  Rep. 
567;  Re  McCartney,  109  Fed.  621. 

Even  the  New  York  state  courts,  whose 
decisions  are  relied  upon  to  maintain  the 
theory  that  filing  a  creditors'  bill  gives  a 
plenary  lien,  have  intimated  that  it  might 
be  better  to  confine  the  rule  to  cases  of  a  re- 
ceivership. 

Stctoart  y.  Isidor,  6  Abb.  Pr.  N.  S.  68. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

Metcalf  Brothers  ft  Company,  judgment 
creditors  of  Lesser  Brothers,  commenced 
their  creditors'  suit  in  the  supreme  court 
of  New  York  December  17,  1896.  The  ea»c 
came  to  trial  December  17,  1897,  and  decree 
was  rendered  April  6,  1898.  22  Misc.  G04, 
50  N.  Y.  Supp.  1060.  On  appeal  the  appel- 
late division  affirmed  the  judgment  of  the 
trial  court  in  part,  and  reversed  it  in  part, 
and  directed  tne  payment  by  the  receivers 
to  Metcalf  Brothers  ft  Company  of  the 
amount  of  their  judgments  out  of  the  money 
in  th'e  receivers'  hands.  36  App.  Div.  590, 
56  N.  Y.  Supp.  179.  This  decree  or  iudg- 
ment  was  embodied  in  an  order  dated  De- 
cember 30,  1898,  but  the  clerk  of  the  su- 
preme court  appears  not  to  have  entered  it 
until  January  31,  1899.  The  decision  of 
the  court  of  appeals  ( 161  N.  Y.  587,  56  N. 
E.  67)  was  made  February  6,  1900,  and  the 
remittitur  was  received  and  filed  in  the 
court  below  March  12,  1900. 

The  bankruptcy  law  was  approved  July 
1,  1898.  May  12,  1899,  Lesser  Brothers 
filed  their  petition  in  bankruptcy  and  were 
adjudicated  bankrupts,  and  Barker  was  ap- 
pointed trustee  June  7,  1899.  March  8, 
1900,  the  bankrupts'  trustee  procured  from 
the  district  court  an  order  entitled  in  the 
bankruptcy  proceedings  requiring  Metcalf 
Brothers  k  Company  to  show  cause  on 
March  13  why  a  writ  of  injunctioo  should 
not  issue  enjoining  them  from  taking  a**^ 
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further  proceedings  under  any  judgment  in 
their  creditors'  action,  and  so  enjmntng 
them  in  the  interim,  which  injunction,  after 
argument  on  the  merits,  was  continued.  No 
question  arises  here  in  respect  of  real  es- 
tieite,  and  on  the  case  stated  in  tho  certifi- 
cate the  property  affected  was  equitable  as- 
sets. There  had  been  tangible  personal 
[172]  property,  •subject  to  levy  and  sale  under  ex- 
ecution, but  this  had  been  previously  sold 
b^  an  order  of  the  supreme  court  of  New 
\  ork,  and  the  proceeds  were  held  by  receiv- 
ers. 

The  general  rule  is  that  the  filing  of  a 
judgment  creditors'  bill  and  service  of  pro- 
cess creates  a  lien  in  equity  on  the  judg- 
ment debtor's  equitable  assets.  Miller  v. 
Sherry,  2  WaU.  237,  17  L.  ed.  827;  Freed- 
man's  8av.  d  T,  Co,  v.  Earle,  110  U.  S.  710, 
28  L.  ed.  301,  4  Sup.*  Ct.  Rep.  226.  And 
such  is  the  rule  in  New  York.  Storm  v. 
Waddell,  2  Sandf.  Ch.  494;  Lynch  v.  John- 
son, 48  N.  Y.  27;  First  Nat,  Bank  v.  Shuler, 
15.S  N.  Y.  163,  47  N.  E.  262.  This  was  con- 
ceded by  the  district  court,  but  the  court 
held  that  the  lien  so  created  was  ''contin- 
gent upon  the  recovery  of  a  valid  ludgment. 
ond  liable  to  be  defeated  bv  anything  that 
defeats  the  judgment,  or  the  riffht  of  the 
complainants  to  appropriate  the  fund;" 
'  that  ''such  a  contingent  or  equitable  lien,  it 
is  evident,  cannot  he  superior  to  the  judg- 
ment on  which  it  depenos  to  make  it  effec- 
tual, but  must  stand  or  fall  with  the  judg- 
ment itself;'*  and  "§  67^  therefore,  in  de- 
claring that  a  judgment  recovered  within 
four  months 'shall  be  deemed  null  and  void,' 
etc.,  necessarily  prevents  the  complainants 
from  acquiring  any  benefit  from  the  lien,  or 
the  fund  attached,  except  through  the  trus- 
tee in  bankruptcy  pro  rata  with  other  cred- 
itors," it  being  also  held  that,  although  the 
judgment  at  special  term  was  rendered  more 
than  four  months  before  the  filing  of  the 
petition,  >et  that  the  judgment  of  the  appel- 
late division,  as  affirmed  by  the  court  of  ap- 
peals, was  within  the  four  months.  100 
Fed.  433. 

Assuming  that  the  judgment  at  special 
term  is  to  be  disregarded,  and  that  the  judg- 
ment of  the  appellate  division  was  enter^ 
within  the  four  months,  it  will  be  perceived 
that  if  the  views  of  the  district  court  were 
correct,  the  third  question  propounded 
should  be  answered  in  the  negative,  while 
if  incorrect,  that  question  should  be  an- 
swered in  the  affirmative. 

Doubtless  the  lien  created  by  a  judgment 
creditor's  bill  is  contingent  in  the  sense 
that  it  might  possibly  he  defeated  by  the 
event  of  the  suit,  but  in  itself,  and  so  long 
as  it  exists,  it  is  a  charge,  a  specific  lien, 
on  the  assets,  not  subject  to  being  devested 
save  by  payment  of  the  judgment  sought  to 
he  collected. 
[173]  *The  subject  was  fully  discussed,  and  the 
effect  of  bankruptcy  proceedings  considered, 
by  Vice  Chancellor  Sandford  in  Storm  v. 
Waddell,  which  has  been  so  repeatedly  rec- 
ognised with  approval  as  to  have  become  a 
lading  case. 

As  Mr.  Justice  Swayne  remarked,  in  Mil- 
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ler  ▼.  &herry,  the  commencement  of  the  suit. 
amounts  to  an  equitable  levy  (2  Wall.  249^ 
17  L.  ed.  830),  or,  in  the  language  of  Mr* 
Justice  Matthews,  in  FreedmaWs  Sav,  d  T^ 
Co.  v.  Earle:  "It  is  the  execution  first  be- 
gun to  be  executed,  unless  otherwise  regu* 
fated  by  statute,  which  is  entitled  to  priori* 
ty.  .  .  .  The  filing  of  the  bill,  in  cases 
of  equitable  execution,  is  the  beginning  of 
executing  it."  110  U.  S.  717,  28  L.  ed.  304^ 
4  Sup.  (^.  Rep.  230.  And  the  right  to  pay- 
ment out  of  the  fund  so  vested  cannot  be  af* 
fected  by  a  subsequent  transfer  by  the  debt- 
or (M'Dermutt  y.  Strong,  4  Johns.  Ch. 
687),  or  taken  away  by  a  subsequent  dis- 
charge in  bankruptcy.  Hill  v.  Harding,  130 
U.  S.  699,  32  L.  ed.  1083,  9  Sup.  Ct  Rep. 
725;  Doe  v.  Childress,  21  Wall.  642,  22  L. 
ed.  649;  Eyster  ▼.  Oaff,  91  U.  S.  521,  23  L. 
ed.  403;  Peck  y.  Jenness,  7  How.  612,  12  Lh. 
ed.  841. 

Kit  tr edge  v.  Warren,  14  N.  H.  509,  wa» 
relied  on  as  to  the  effect  of  attachments  on 
mesne  process  in  New  Hampshire,  in  Peck 
V.  Jenness.  And'  it  may  be  remarked  that 
Chief  Justice  Parker's  vigorous  discussion 
in  that  case  of  the  point  that  the  attach* 
ment  lien  was  not  contingent  on  a  subse* 
quent  judgment  is  a  fortiori  applicable  ia 
cases  where  the  prior  establishment  of  the 
creditor's  claim  is  the  foundation  of  the- 
creditor's  suit. 

Granting  that  possession  of  the  power  "to 
establish  uniform  laws  on  the  subject  of 
bankruptcies"  enables  Congress  to  aisplace 
these  well-settled  principles  and  to  devest 
rights  so  acquired,  we  do  not  think  that 
Congress  has  attempted  to  do  so. 

Section  67 f  provides:  "That  all  levies, 
judgments,  attachments,  or  other  liens,  ob- 
tained throuffh  legal  proceedings  against  a 
person  who  is  insolvent,  at  any  time  within 
four  months  prior  to  the  filing  of  a  petition 
in  bankruptcy  against  him,  shall  be  deemed 
null  and  void  in  case  he  is  adjudged  a  bank- 
runt,  and  the  property  affected  by  the  levy, 
juagment,  attachment,  or  other  lien  shall  be 
deemed  wholly  discharged  and  released 
from  the  same,  and  shall  pass  to  the  trustee 
as  a  part  of  the  estate  of  the  bankrupt,  un- 
less the  court  shall,  on  due  notice,  order 
that  the  right  under  such  levy,  judgment, 
attachment,  or  other  lien  *shall  be  pre- [174] 
served  for  the  benefit  of  the  estate;  and 
thereupon  the  same  may  pass  to  and  shall  be 
preserved  by  the  trustee  for  the  benefit  of  the 
estate  as  aforesaid.  And  the  court  may  or- 
der such  conveyance  as  shall  be  necessary  to 
carry  the  purposes  of  this  section  into  ef- 
fect." [30  Stat,  at  L.  565,  chap.  541,  U.  S. 
Comp.  Stat.  1901,  p.  3418.] 

In  our  opinion  the  conclusion  to  be  drawn 
from  this  language  is  that  it  is  the  lien  cre- 
ated hy  a  levy,  or  a  judgment,  or  an  attach- 
ment, or  otherwise,  that  is  invalidated,  and 
that  where  the  lien  is  obtained  more  than 
four  months  prior  to  the  filing  of  the  peti- 
tion, it  is  not  only  not  to  be  deemed  to  be 
null  and  void  on  adjudication,  but  its  validi- 
ty is  recognized.  When  it  is  obtained  with- 
in four  months  the  property  is  discharged 
therefrom,  but  not  otherwise.  A  judgment 
or  decree  in  enforcement  of  an  otherwise 
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Talid  pre-existing  lien  is  not  the  judspnent 
denounced  by  the  statute,  which  is  plainly 
confined  to  judgments  creating  liens.  If 
this  were  not  so  the  date  of  the  acquisition 
of  a  lien  by  attachinent  or  creditor's  bill 
would  be  entirely  immateriaL 

Moreover,  other  provisions  of  the  act  ren- 
der it  unreasonable  to  impute  the  intention 
to  annul  all  judgments  recovered  within 
four  months. 

By  §  63a,  fixed  liabilities  evidenced  by 
judgments  absolutely  owing  at  the  time  of 
the  filing  of  the  petition,  or  founded  upon 
provable  debts  reduced  to  judgments  after 
the  filing  of  the  petition  and  before  the  con- 
sideration of  application  for  discharge,  may 
be  proved  and  allowed,  while  under  §  17 
fudgments  in  actions  of  fraud  are  not  re< 
lea^d  bv  a  discbarge,  and  other  parts  of  the 
act  would  be  wholly  unnecessary  if  §  67f 
must  be  taken  literally. 

Many  of  the  district  courts  have  reached 
and  announced  a  similar  conclusion  {Re 
BUiir,  108  Fed.  520;  Re  Beaver  Coal  Co.  110 
Fed.  630;  Re  Kavanauah,  99  Fed.  928;  Re 
Pease,  4  Am.  Bankr.  Kep.  547)  ;  as  have 
also  the  supreme  court  of  Rhode  Island  and 
the  chancery  court  of  New  Jersey  in  well- 
considered  decisions.  Doyle  v.  Heath,  22  R. 
1.  213,  47  AU.  213;  Taylor  v.  Taylor,  69  N. 
J.  Eq.  86,  45  Atl.  440.  And  see  Wakeman 
V.  Throckmorton,  74  Conn.  616,  51  Atl.  564. 

As  under  SS  70a,  e,  and  |  67e,  the  trustee 
is  vested  with  the  bankrupt's  title  as  of  the 
{175]date  of  the  adjudication,  and  ^subrogated  to 
the  rights  of  creditors,  the  foregoing  consid- 
erations require  an  affirmative  answer  to 
the  third  question,  but  in  answering  the 
first  question  some  further  observations 
must  be  made.  This  creditors'  action  was 
commenced  December  17,  1896,  more  than 
eighteen  months  before  the  passage  of  the 
bankruptcy  act,  and  was  prosecuted  with 
exemplary  dili^nce  to  final  and  complete 
success  in  the  judflpnent  of  the  court  of  ap- 
peals. At  this  pmnt  the  bankruptcy  court 
intervened  and  on  summary  proceedings  en- 
joined Metcalf  Brothers  &  Company  from 
receiving  the  fruits  of  their  victory.  The 
state  courts  had  jurisdiction  over  the  par- 
ties and  the  subject-matter,  and  possession 
of  the  property.  And  it  is  well  settled  that 
where  property  is  in  the  actual  possession 
of  the  court  this  draws  to  it  the  right  to 
decide  upon  conflicting  claims  to  its  ulti- 
mate possession  and  control. 

In  keck  V.  Jenneas,  7  How.  612,  12  L.  ed. 
841,  the  district  court  had  decided  that  the 
lien  of  an  attachment  issued  out  of  a  court 
of  New  Hampshire  was  defeasible  and  in- 
valid as  against  an  assignee  in  bankruptcy. 
But  this  court  held  that  this  was  not  so, 
and  that  the  district  court  had  no  super- 
visory power  over  the  state  courts,  and  Mr. 
Justice  Grier  said:  "It  is  a  doctrine  of 
law  too  long  established  to  require  a  cita- 
tion of  authorities,  that,  where  a  court  has 
jurisdiction,  it  has  a  right  to  decide  every 
question  which  occurs  in  the  cause,  and 
whether  its  decision  be  correct  or  otherwise, 
its  judgment,  till  reversed,  is  regarded  as 
binding  in  every  other  coiul;  and  that, 
where  the  jurisdiction  of  a  court,  and  the 
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right  of  a  plaintiff  to  prosecute  bis  suit  in 
it,  have  once  attached,  that  right  cannot  be 
arrested  or  taken  away  by  proceedings  in 
another  court.  These  rules  have  their  foun- 
dation, not  merely  in  comity,  but  on  neces- 
sity. For  if  one  may  enjoin,  the  other  may 
retort  by  injunction,  and  thus  the  parties 
be  without  remedy;  being  liable  to  a  pro- 
cess for  contempt  in  one,  if  they  dare  to 
proceed  in  the  other.  .  .  .  The  fact, 
therefore,  that  an  injunction  issues  only  to 
the  parties  before  the  court,  and  not  to  the 
court,  is  no  evasion  of  the  difficulties  that 
are  the  necessary  result  of  on  attempt  to 
exercise  that  power  over  a  party  who  is  a 
litigant  in  another  and  independent  forum." 
The  rule  indicated  was  applied  under  the 
act  of  1841  in  Clarke  v.  R^at,  3  •McLean,[176J 
494,  Fed.  Cas.  No.  2,861;  under  the  act  of 
1867,  by  Mr.  Justice  Miller  in  Johnson  v. 
Bishop,  Woolw.  324,  Fed.  Cas.  No.  7,373, 
and  by  Mr.  Justice  Nelson  in  Sedgwick  v. 
UencU,  6  Blatchf.  166,  Fed.  Cas.  No.  12,- 
616,  and  under  the  act  of  1898,  among  other 
cases,  by  t'he  circuit  court  of  appeals  for  the 
fourth  circuit  in  Frazier  v.  Southern  Loan 
d  T.  Co,  40  C.  C.  A.  76,  99  Fed.  707,  and 
Pickens  v.  Dent,  45  C.  C.  A.  522,  106  Fed. 
663.  [Affirmed  sub  nom,  Pickens  v.  Roy,  187 
U.  S.  177,  post,  128,  23  Sup.  Ct  Rep.  78.] 

White  V.  Schloerh,  178  U.  S.  542,  44  L. 
ed.  1183,  20  Sup.*  Ct.  Rep.  1007,  proceeded 
on  the  familiar  doctrine  that  property  in 
the  custody  of  a  court  of  the  United  States 
cannot  be  taken  out  of  that  custody  by  any 
process  from  a  state  court,  and  the  jurisdic- 
tion of  thtf  district  court  sitting  in  bank- 
ruptcy by  summary  proceedings  to  main- 
tam  such  custody  was  upheld.  Mr.  Justice 
Gray,  speakins  for  the  court,  said:  "By 
i  720  of  the  Revised  Statutes,  U.  S.  Comp. 
Stat.  1901,  p.  681,  'the  writ  of  injunction 
shall  not  be  granted  by  any  court  of  the 
United  States  to  stay  proceedings  in  any 
court  of  a  state,  except  in  cases  where  such 
ininnction  may  be  authorized  by  any  law 
relating  to  proceedings  in  bankruptcy.^ 
Among  the  powers  specifically  conferred 
upon  the  court  of  bankruptcy  by  S  2  of  the 
bankrupt  act  of  1898  are  to  '(16)  make 
such  orders,  issue  such  process,  and  enter 
such  judgments,  in  addition  to  those  specifi- 
cally provided  for,  as  may  be  necessary  for 
the.  enforcement  of  the  provisions  of  this 
act.'  30  SUt.  at  L.  646,  chap.  641,  U.  S. 
Comp.  Stat.  1901,  p.  3418.  And  by  clause 
3  of  the  twelfth  general  order  in  bankruptcy, 
applications  to  the  court  of  bankruptcy  'for 
an  injunction  to  stay  proceedings  of  a  court 
or  officer  of  the  Unitea  States,  or  of  a  state, 
shall  be  heard  and  decided  by  the  judge; 
but  he  may  refer  such  an  application,  or 
any  specified  issue  arising  thereon,  to  the 
referee  to  ascertain  and  report  the  facts.' 
172  U.  S.  657,  43  L.  ed.  1191,  18  Sup.  Ct. 
Rep.  VI.  Not  going  beyond  what  the  deci- 
sion of  the  case  before  us  requires,  we  are 
of  opinion  that  the  judge  of  the  court  of 
bankruptcy  was  authorized  to  compel  per- 
sons, who  had  forcibly  and  unlawfully  seized 
and  taken  out  of  the  judicial  custody  of 
that  court  property  which  had  lawfully 
come  into  its  possession  as  part  of  the  bank- 
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nipt'B  property,  to  reBtore  that  property  to 
its  cusrxxly." 

This  cautious  utterance — and  courts  must 

he  cautious  when  dealing  with  a  conflict  of 

(1T7}  jurisdiction — sustains  as  far  as  it  goes  *the 

converse  of  the  propoHition  when  presented 

by  a  different  state  of  facts« 

We  are  of  opinion  that  the  jurisdiction  of 
the  district  court  to  make  the  injunction 
order  in  question  cannot  be  maintained. 
L<mi8vilU  Trust  Co,  t.  Oomingor,  184  U.  S. 
18,  26,  46  L.  ed.  413,  416,  22  Sup.  Ct.  Rep. 
293. 

The  first  question  wUl  he  answered  in  the 
negative,  and  the  third  question  in  the  of' 
firtnative,  and  it  is  unnecessary  to  answer 
the  other  questions. 

Certificate  accordingly. 


DEVER  PICKENS,  Appt^ 

V. 

SUSAN  C.  DENT  ROY  et  ah 
(See  8.  C.  Beporter's  ed.  177-180.) 

Courts — jurisdiction  of  court  of  hofikruptcy 
— enjoining  proceedings  in  state  court. 

%.  A  suit  to  enjoin  the  fuvther  prosecution  in 
a  state  court  of  a  long  pending  salt  by  a 
Judgment  cre<Utor  to  hare  a  deed  set  aside 
as  fraudulent,  and  the  property  described 
therein  sold  and  the  proceeds  applied  to  the 
payment  of  the  Judgment  and  the  satisfac- 
tion of  the  liens  existing  against  the  prop- 
erty. Is  not  within  the  Jurisdiction  of  a  court 
of  bankruptcy,^8peclally  where  instituted 
by  the  bankrupt  himself. 

^  The  Jurisdiction  of  a  state  court  over  a  suit 
by  a  Judgment  creditor  to  set  aside  a  deed 
as  fraudulent  is  not  lost  by  the  action  of  the 
complainant  in  prorlng  up  her  Judgment  as 
a  preferred  debt  before  the  referee  In  bank- 
ruptcy proceedings;  nor  does  such  action 
amount  to  her  consent  to  the  exercise  by  a 
court  of  bankruptcy  of  Jurisdiction  to  en- 
join further  proceedings  In  the  state  court. 

[No.  78.] 

Submitted  Vovemher  10,  1902.    Decided  De- 
cember 1,  190t. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Fourth  Cir- 
cuit to  review  a  decree  which  afiSrmed  a  de- 
cree of  the  District  Court  for  the  District 
of  West  Virginia  dissolving  an  iniunction 
and  dismissing  a  bill  to  enjoin  further  pro- 
ceedings in  a  pending  suit  in  a  state  court. 
Affirmed. 

See  same  case  below,  45  C.  C.  A.  522,  106 
^ed.  653. 

The  facts,  are  stated  in  the  opinion. 

None. — On  the  right  of  a  court  of  bankruptcy 
io  enfoin  proceedings  in  a  state  court — see  note 
to  Garner  v.  Second  Nat  Bank,  16*  C.  C.  A.  96. 

Ab  to  conflict  of  furisdiction  between  Federal 
and  state  courts — see  note  to  Louisville  Trust 
Co.  V.  Cincinnati,  22  C.  C.  A.  866.  And  see  note 
to  J.  I.  Case  Flow  Works  v.  Finks,  26  C.  C. 
A.  50. 
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Mr.  John  W.  Davis  submitted  the  cause 
for  ap^lant.  Messrs.  Davis  d  Davis  were 
with  him  on  the  brief: 

When  the  appellee  chose  to  prove  her 
claim  in  the  bankrupU:y  court,  she  made  an 
election  preventing  her  from  seeking  a  rem* 
edy  in  any  other  tribunal,  and  giving  the 
district  court  jurisdiction  by  consent. 

Banlcruptcy  act  of  1898,  §  23,  C;  Dingem 
V.  Becker,  ^  Nat.  Banlcr.  Reg.  508,  Fed.  Caa. 
No.  3,919. 

Mr.  Edwin  Maswell  submitted  th« 
cause  for  appellees.  Mr.  J.  Hop  Woods  waa 
with  him  on  the  brief: 

The  appellant's  trustee  could  not  have 
sued  the  defendaqts  below,  in  the  court  of 
bankruptcy,  concerning  the  property  of  the 
bankrupt  he  represented,  except  with  the 
consent  of  said  defendanta;  and  it  is  quite 
clear  that  the  bankrupt  had  no  standing  in 
that  court. 

Bardes  v.  First  Vat.  Bank,  178  U.  8.  524, 
44  L.  ed.  1175,  20  Sup.  Ct.  Rep.  1000. 

An  injunction  by  a  Federal  court,  affainst 
a  state  court,  is  void  under  the  United 
States  statutes,  and  might  be  disregarded 
without  subjecting  tlie  defendant  to  proceed- 
ings for  contempt. 

Laidley  v.  Jasper,  49  W.  Va.  526,  39  S.  EL 
169;  Huntington  r.  Laidley,  176  U.  S.  668, 
44  L.  ed.  630,  20  Sup.  Ct.  Rep.  526. 

Conceding  jurisdiction  to  the  court  of 
bankruptcy,  it  could  not  in  a  cause  like  this, 
under  the  spirit  of  the  bankruptcr  act  and 
the  decisions  of  this  court  thereunder,  devest 
a  court  of  the  state  where  the  bankrupt  re- 
folded and  where  his  property  was,  of  juris- 
diction acquired  of  both,  years  before. 

Taylor  v.  Carryl,  20  How.  583,  15  L.  ed* 
1028;  Eyster  v.  Qaff,  91  U.  S.  521,  23  L.  ed. 
403;  Frazier  v.  Southern  Loan  d  T.  Co.  40 
C.  C.  A.  76,  99  Fed.  707. 

Such  state  court  had  not  only  acquired  ju- 
risdiction of  appellant's  person  and  prop- 
erty years  before  the  adjudication  of  bank- 
ruptcy, but  in  the  chancery  cause,  the  de- 
cree whereof  was  enjoined  in  the  district 
court  by  appellant,  had,  under  the  prayers 
of  the  bills  therein  and  the  opinion  of  the 
highest  state  court,  actual  custody  of  his 
property. 

Dent  V.  Pickens,  46  W.  Va.  379,  33  S.  S. 
303. 

The  custody  of  his  property  was  in  the 
state  courts,  if  not  in  fact,  in  equity  and  by 
operation  of  law,  and  actual  seizure  was 
not  necessary. 

nigh.  Receivers,  §  4;  Beverley  ▼.  Brooke, 
4  Gratt.  187;  KimherUng  v.  Hartly,  1  Mc- 
Crary,  136,  1  Fed.  571;  Taylor  v.  Carryl,  20 
How.  583,  15  L.  ed.  1028 ;  CoveU  v.  Heyman, 
111  U.  S.  182,  28  L.  ed.  392,  4  Sup.  Ct.  Rep. 
355. 

A  lien  was  credited  from  the  date  of  the 
institution  of  the  suit  in  the  state  court. 

Sujeeny  v.  Wheeling  Orape  Sugar  d  Ref, 
Co.  30  W.  Va.  443,  4  S.  E.  431 ;  Clark  v.  Fig- 
qins,  31  W.  Va.  156.  5  S.  E.  643;  Ouggen- 
hcimer  v.  Lockridge,  39  W.  Va.  457,  19  S.  B. 
874. 

And  resort  need  not  be  had  for  satisfa^ 
tion,  in  the  first  instance,  to  execution  upon 

187  U.  S. 


1902. 


Pickens  ▼.  Rot. 


178-180 


persona]  property,  but  may  be  bad  at  once 
against  the  property  assailed  as  fraudulent- 
ly conveyed. 

BoiJman  ▼.  Fleming,  43  W.  Va.  762,  28  S. 
E.  790. 

A  claim  having  priority  must  be  proved 
in  bankruptcy  proceedings,  whether  to  be  en- 
forced in  that  court  or  not. 

Re  Falls  City  Shirt  Mfg.  Co.  98  Fed.  692; 
16  Am.  &  £ng.  £nc.  Law,  2d  ed.  p.  683. 

f  178]     *Mr.  Chief  Justice  Fuller  deUvered  the 
opinion  of  the  court: 

This  is  an  appeal  from  a  decree  of  the 
United  States  circuit  court  of  appeals  for 
the  fourth  circuit  affirming  the  decree  of  the 
district  court  for  the  district  of  West  Vir- 
^nia  dissolving  an  injunction  and  dismiss- 
ing a  bill  filed  in  that  court  by  Dever  Pick- 
ens against  Susan  C.  Dent  and  others.  45 
C.  C.  A.  622,  106  Fed.  653. 

The  facts  necessary  to  be  considered  in 
disposing  of  the  case  were  stated  by  the  cir- 
cuit court  of  appeals  in  substance  as  fol- 
lows: Januarv  24,  1889,  Susan  C.  Dent  ex- 
hibited her  bill  in  the  circuit  court  of  Bar- 
bour county.  West  Virginia,  against  Dever 
Pickens  and  others^  to  set  aside  as  fraudu- 
lent a  certain  deed  made  by  Pickens  to  trus- 
tees., bearing  date  Januarv  14,  1889,  and 
assailing  as  fraudulent  certain  indebtedness 
thereby  secured.  At  the  succeeding  Sep- 
tember rules  an  amended  bill  was  filed  al- 
leging that  complainant  Dent  on  July  23, 
1889,  recovered  a  judgment  at  law  against 
Pickens  for  the  sum  of  $10,000,  with  inter- 
est and  costs.  Complainant  prayed  that 
the  real  estate  mentioned  in  the  bill  as  the 
property  of  Pickens^  and  described  in  the 
trust  deed,  might  be  sold,  and  the  proceeds 
applied  to  the  payment  of  her  judgment  and 
in  satisfaction  of  the  liens  existing  on  the 
land.  The  judgment  was  subsequently  re- 
versed, and  a  retrial  resulted  on  February 
27,  1892,  in  a  judgment  for  $9,000,  with  in- 
terest and  costs,  and  a  second  amended  bill 
was  filed  so  alleging. 

The  circuit  court  of  appeals  did  not  deem 
it  essential  to  give  a  history  of  the  many 
years  of  "hard-fought  and  well-contested 
litigation,'*  which  followed,  but  stated  that 
the  case  was  pending  and  undisposed  of  1^ 
the  circuit  court  of  Barbour  county,  Octo- 
ber 30,  1899,  when  Pickens  was  adjudicated 
a  bankrupt  by  the  district  court  of  the 
United  SUtes  for  the  district  of  West  Vir- 
ginia on  a  petition  filed  October  27.  After 
the  adjudication,  and  on  November  2,  1899, 
Pickens  filed  an  answer  in  the  chancery 
cause,  in  which  he  set  up  the  proceedings  in 

[170]*bankruptcy,  asked  that  all  further  action  in 
the  state  court  might  be  suspended  until  the 
district  court  had  disposed  of  those  proceed- 
ings, and  contended  that  all  his  estate, 
rights,  and  interests  of  every  kind  and  de- 
scription ha,d  passed  from  Uie  control  of  the 
circuit  court  of  Barbour  county  and  into  the 
jurisdiction  of  the  district  court.  On  No- 
vember 18,  1899,  a  trustee  in  bankrupt<7 
was  appointed  for  Pickens's  estate,  who  in 
February,  1900,  presented  to  the  circuit 
court  of  Barbour  county  his  petition  in  the 
chancery  cause,  asking  that  ne  be  made  a 
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party,  that  his  petition  stand  as  an  answer, 
and  that  the  circuit  court  proceed  to  th« 
enforcement  of  the  liens  against  the  bank- 
rupt's estate;  and,  thereafter,  on  February 
23,  1900,  that  court  rendered  a  decree  by 
which,  among  other  things,  it  was  ordered 
that  the  deed  of  trust  referred  to  in  the  bill 
be  set  aside  as  fraudulent,  and  that  a  spe- 
cial commissioner  and  receiver  therein 
named  should  rent  the  land  described  until  a 
certain  day  and  then  sell  the  same,  the  pro- 
ceeds thereof  to  be  applied  to  the  payment 
of  the  debts  due  by  Pickens.  November  20, 
1899,  complainant  Dent,  ''without  waivine 
her  preference,"  tendered  her  proof  of  debt 
before  the  referee  in  bankruptcy,  it  being  ' 
the  judgment  in  question,  which  was  al- 
lowed as  a  preferrea  claim  against  tt^e  bank- 
rupt's estate. 

The  receiver  and  commissioner  appointed 
in  the  chancery  court  was  proceeding  to  ex- 
ecute the  decree  therein  when  Pickens  filed 
his  bill  in  the  district  court  March  31,  1900, 
against  Dent  and  others,  rehearsing  tbe 
facts  relating  to  the  suit  and  to  the  pro- 
ceedings in  bankruptcy,  charging  that  the 
trustee  was  not  authorized  to  interv^ie  in 
the  chancery  cause,  and  asserting  that  the 
state  court  on  the  filing  of  Pickens's  answer 
setting  up  his  adjudication  should  have 
taken  no  further  action,  and  that,  therefore, 
the  decree  appointing  the  conunissioner  and 
receiver  to  rent  and  sell  the  real  estate  waa 
without  authority  of  law  and  void. 

The  prayer  was  that  defendants  be  re- 
strained from  all  further  proceedings  in  the 
suit  so  pending  in  the  circuit  court  of  Bar- 
bour county  until  the  termination  of  the 
bankruptcy  proceedings;  that  the  receiver 
and  commissioner  be  enjoined  from  execut- 
ing the  decree  during  their  pendency;  and 
that  the  possession  *and  ccmtrol  of  the  prop- [180] 
erty  be  turned  over  to  the  trustee  to  be  ad- 
ministered under  the  direction  of  the  court 
in  bankruptcy.  « 

A  preliminary  injunction  was  granted  by 
the  district  judge,  which  was  dissolved  July 
26,  1900,  and  Pickens's  biU  dismissed  with 
costs.  From  that  decree  this  appeal  was 
taken. 

Such  being  the  state  of  facts,  the  circuit 
court  of  appeals  held  that  the  district  court 
had  no  jurisdiction  of  the  suit,  even  if  it 
liad  been  brought  in  the  name  of  the  trus- 
tee, who  could  not  have  sued  defendants  be- 
low in  that  court  in  respect  of  the  bank- 
rupt's property,  unless  by  consent,  while 
the  banknfpt  himself  had  no  standing  in 
that  court  after  adjudication  {Bardes  v. 
First  yat.  Bank,  178  U.  S.  624,  44  L.  ed. 
1176,  20  Sup.  Ct  Rep.  1000) ;  and  further, 
that  as  the  circuit  court  of  Barbour  county 
had  at  the  time  of  the  adjudication,  and  had 
had  for  years,  complete  jurisdiction  and 
control  over  the  bankrupt  and  his  property, 
that  jurisdiction  was  not  devested  by  the 
proceedings  in  bankruptcy,  and  it  was  the 
right  and  duty  of  that  court  to  proceed  to 
final  decree  notwithstanding  adjudication, 
the  rule  beinff  applicable  that  the  court 
which  first  obtains  rightful  jurisdiction 
over  the  subject-matter  should  not  be  in- 
terfered with.  Fratfier  ▼.  Bouthem  Loan  d 
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T.  Co,  40  C.  C.  A.  76,  99  Fed.  707.  And 
Goff,  J.,  speaking  for  the  court,  said:  "The 
bankrupt  act  of  1898  does  not  in  the  least 
modify  this  rule,  but  with  unusual  careful- 
ness guards  it  in  all  of  its  details,  provided 
the  suit  pending  in  the  state  court  was  in- 
stituted inore  than  four  months  befora  the 
district  court  of  the  United  States  had  ad- 
indicated  the  bankruptcy  of  the  party  enti- 
iled  to  or  interested  in  ttie  subject-matter 
of  such  controversy." 

The  court  also  ruled  that  the  mere  fact 
that  complainant  Dent  proved  up  her  judg- 
ment as  a  preferred  debt  in  bankruptcy, 
when  and  as  she  did,  did  not  operate  to  de- 
prive the  state  court  of  jurisdiction,  nor 
amount  to  a  consent  to  the  exercise  of  ju- 
risdiction by  the  district  court  as  invoked. 

We  are  of  opinion  that  the  circuit  court 
of  appeals  was  right  in  its  rulings.  The 
case  in  the  one  aspect  came  within  Bardea 
V.  First  Nat,  Bank,  and  in  the  other  within 
the  rule  applied.  Metoalf  v.  Barker,  187 
U.  S.  165,  ante,  122,  23  Sup.  Ct.  Rep.  67. 

Decree  affirmed. 
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•SIMEON  I.  GRIN,  Appf., 

V. 

JOHN  H.  StilNE. 
(See  8.  C  Reporter's  ed.  181-197.) 


Extradition — jurisdiction  of  United  Staiee 
oommisaioner  —  special  designation  — 
icarrant  of  arrest — embezzlement — suffl' 
ciency  of  complaint — evidence— prelimi- 
nary requisition, 

1.  A  United  States  commissioner  was  not  with- 
out jurisdiction  over  extradition  proceedings 
because  at  the  time  the  warrant  of  arrest  was 
Issued  be  bad  not  been  specially  designated 
to  act  In  such  proceedings,  as  required  by 
U.  S.  Rev.  Stat.  |  6270  (U.  S.  Comp.  Stat 
1901,  p.  8591),  where  be  did  not  assume  to 
act  therein  until  after  he  was  m>  specially 
designated. 

2.  A  complaint  In  extradition  proceedings, 
sworn  to  before  a  United  States  commis- 
sloner  authorised  generally  to  take  affidavits, 
but  not  specially  designated  to  act  in  ex- 
tradldoD  proceedings,  is  sufficient  under  U. 
8.  Bev.  Stat.  |  5270  (U.  S.  Comp.  Stat.  1901, 
p.  8091),  which  only  requires  that  the  war- 
rant of  arrest  In  such  proceedings  shall  Is- 
sue upon  complaint  made  under  oath. 

S.  The  objection  that  the  judge  issuing  the 
warrant  of  arrest  in  extradition  proceedings 
made  the  warrant  returnable  before  a 
United  States  commissioner  specially  desig- 
nated, as  required  by  U«  S.  Bev.  Stat.  |  6270 
(U.  8.  Comp.  Stat.  1901,  p.  8601),  to  act  In 
sucb  cases,  is  not  available  when  first  made 
on  habeas  corpus,  even  though  such  section 
seems  techuically  to  require  the  warrant  to 
be  made  returnable  before  the  magistrate  Is- 
suing it. 

NoTi. — As  to  foreign  emtradition'—^ee  notes 
to  Re  Huse,  26  C.  C.  A.  28 :  E9  parte  Kentucky 
V.  Dennlson.  Itf  L.  ed.  U.  S.  717 ;  and  State  v. 
Jackson  (D.  C.  ^^  D.  Tenn.)  1  L.  R.  A.  870. 

As  to  %tfMt  nepers  are  necetBary  to  obtain 
the  surrender  *  (  ihe  fuffitioe  in  etttradition  pro- 
eeedingt — see  note  to  Em  parte  Hart  (C.  C.  App. 
4tb  C.)  28  L.  B.  A.  801. 
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4.  A  complaint  In  extradition  proceedings  doer 
not  Insufliciently  charge  the  crime  of  embe»> 
Element,  as  deflned  In  Cal.  Pen.  Code.  |  608, 
becauae  It  alleges  that  the  money  embesxled- 
was  intrusted  to  and  received  by  the  accusedi 
*'tn  his  capacity  as  clerk,**  Instead  of  charg- 
ing, in  the  language  of  that  section,  that 
sucb  money  came  into  his  control  or  care* 
*'by  virtue  of  his  employment  as  such  clerk.**" 

6.  The  omission  of  the  word  "fraudulently**^ 
from  a  complaint  In  extradliJLt>n  proceeding* 
charging  cmbeseslement  does  not  render  such* 
complaint  defective,  where  It  alleges  that  the 
accused  "wrongfully,  unlawfully,  and  fel- 
onlonsly'*  appropriated  the  property. 

6.  The  production  of  a  certified  copy  of  an  or* 
der  purporting  to  be  signed  and  sealed  br 
a  Russian  examining  magistrate,  which,, 
thougb  not  In  the  form  of  a  warrant  of  ar> 
rest  as  used  in  the  United  States,  was  evi- 

.  dently  designed  to  secure  the  apprehension 
of  the  accused  and  his  production  before  sd 
examining  magistrate,  satisfies  the  require- 
ment of  the  extradition  treaty  with  Russl» 
of  June  6,  1893  (28  Stat,  at  L.  1071),  that 
applications  for  extradition  shall  be  accom- 
panied by  an  authenticated  copy  of  the  war- 
rant of  arrest,  or  of  some  other  equivalent 
judicial  document  Issued  by  a  judge  or  mag- 
istrate duly  authorized  to  do  so. 

7.  Congress  has'  dispensed  with  the  require- 
ment of  the  extradition  treaty  with  l>4issi» 
of  June  6,  1808  (28  Stat,  at  L.  1071)  wltlk> 
respect  to  the  production  of  a  copy  f*^  s  mst- 
rant  of  arrest,  or  other  equivalent  document 
Issued  by  a  magistrate  of  the  Russian  Em- 
pire, by  U.  8.  Rev.  Stat.  |  6270  (U.  S.  Comp. 
Stat.  1901,  p.  8691),  which  Is  applicable  t» 
all  foreign  goTeroments  with  which  extra- 
dition treaties  have  been  considered,  antf 
shnply  requires  a  complaint  under  oath,  a 
warrant  of  arrest,  evidence  of  crlmlnaTlty 
sufficient  to  sustain  the  charge  under  the- 
provisions  of  the  proper  treaty,  and  a  cer- 
tificate by  the  magistrate  of  such  evidence- 
and  his  conclusions  thereon,  to  the  Secre- 
tary of  State. 

8.  Whether  the  depositions  and  other  docu- 
ments offered  under  the  act  of  August  8^ 
1882,  I  6  (22  SUt.  at  L.  216,  chap.  878,  U. 
8.  Comp.  Stat.  1901,  p.  8696),  governing  evi- 
dence In  extradition  cases,  sufficiently  es- 
tablish the  criminality  of  the  accused  for  the- 
purposes  of  extradition,  cannot  be  reviewed 
upon  habeas  corpus. 

9.  The  certificate  of  the  ambassador  to  Russia 
that  the  depoaltlons  and  other  documents  of- 
fered in  evidence  in  an  extradition  case  **are 
properly  and  legally  authenticated  so  as  to 
entitle  them  to  be  received  and  admitted  mm 
evidence   for   similar   purposes   by    the    tri- 
bunals of  Russia,**  which,  except  for  the  in- 
troduction of  the  words  **as  evidence,**  Is  io 
the  language  of  the  act  of  August  8,  1882, 
I  6    (22   Stat,  at  L.  216,  chap.  878,   U.   8. 
Comp.   Stat.   1901,  p.  8696),   by  which  the- 
proceedlng  is  governed.  Is  not  defective  be- 
cause of  the  addition  of  these  words. 

10.  No  evidence  is  required  in  extradition  pro- 
ceedings, that  the  consul  of  the  foreign  gov- 
ernment who  made  the  complaint  bad  au- 
thority to  do  so,  since  all  that  Is  required  by 
U.  8.  Rev.  Stat.  |  6270  (U.  8.  Comp.  SUt. 
1901,  p.  8691),  Is  that  such  complaint  be- 
mads under  oath. 

11.  No  preliminary  requisition  from  the  de- 
mauding  government  Is  essential  to  the  ju- 
risdiction of  a  United  States  commissioner,, 
under  U.  S.  Rev.  Stat.  I  6270  (U.  S.  Comp. 
Stat.  1901,  p.  3691),  over  extradition  pro- 
ceedings. 

187  U.  B^ 


1902. 


Qmr  T.  Shihi. 


18S,18S^ 


12.  A  flDfflcIent  ahowiiif  that  ome  accused,  tai 
extradition  proceedingi,  of  the  crtme  of  em- 
bezzlement, had  the  care  and  control  of  the 
property  within  the  meaning  of  Cal.  Pen. 
Code,  I  608,  defining  that  crime.  Is  made  by 
a  complaint  which  charges  him  with  baring 
converted  to  his  own  use  the  proceeds  of  a 
check  after  having  cashed  it  at  a  bank  to 
which  he  had  taken  it  in  accordance  with 
his  employer's  Instractlons  to  draw  the 
money  and  take  It  to  a  railroad  station,  to 
be  forwarded  to  another  dty. 

[No.  303.] 

Buhmitted    Vovember    S,    1902.      Decided 
Deoember  1,  190t. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  District 
erf  California  to  review  a  judgment  dismisa- 
ing  a  writ  of  habeas  corpus.    Affirmed, 
See  same  case  below,  112  Fed.  790. 


Statement  by  Mr.  Justice  Browni 
This  was  an  appeal  from  a  judgment  of 
the  circuit  court  for  the  northern  district 
of  California,  dismissing  a  writ  of  habeas 
corpus  sued  out  by  Gnn,  and  remanding 
him  to  the  custody  of  the  defendant,  mar- 
shal for  the  northern  district  of  California, 
who  held  him  under  a  mittimus  issued  by 
a  commissioner  in  certain  proceedings  un- 
der a  treaty  with  the  Emi>eror  of  Rusna  for 
the  extradition  of  criminals,  proclaimed 
June  6,  1893.    28  Stat  at  L.  1071. 

These  proceedings  were  begun  by  a  com- 
plaint of  Paul  Kosakevitch,  Russian  eonaul 
at  the  city  of  San  Francisco,  stating,  in 
substance,  that  on  March  6,  1901,  Gnn,  a 
U88]Oo8sack  of  the  Don  *and  a  Russian  subiect, 
in  the  employment  of  the  Arm  of  E.  L.  sSeefo 
k  Co.,  doing  business  in  the  city  of  RoatoT, 
on  the  river  Don,  in  the  Empire  of  Russia, 
embezzled  the  sum  of  25,000  roubles,  "in- 
trusted to  and  received  by"  him  in  his  capao" 
ity  as  "clerk"  of  such  Arm,  and  that  he  nad 
subsequently  absconded  and  taken  refuge  in 
San  Francisco;  that  he  had  been  indicted  in 
Russia  for  the  embezzlement  of  the  money, 
and  that  a  mandate  had  heen  issued  1^  tiie 
Department  of  State  in  Washington  direct- 
ing the  necessary  proceedings  to  be  had  in 
pursuance  of  the  laws  of  the  United  States, 
m  order  that  the  evidence  of  his  criminal- 
ity might  be  heard  and  considered.  The 
complaint  was  sworn  to  before  George  £. 
Morse,  United  States  commissioner,  with 
the  usual  power  to  take  affidavits,  but  not 
specially  authorized  by  any  court  of  the 
United  States  to  take  proceedings  in  extra- 
dition; that  upon  such  complaint  the  judge 
of  the  district  court  for  the  northern  dis- 
trict of  California  issued  a  warrant  of  arrest, 
and  directed  that  petitioner,  when  arrested, 
should  be  brought  before  E.  H.  Heacock, 
Esquire,  United  States  commissioner,  for 
''  examination  and  further  proceedings;  that, 
tt  the  time  such  warrant  was  issued,  Hea- 
eock  was  not  authorized  to  take  jurisdic- 
tion of  extradition  proceedings,  and  that 
the  evidence  before  him  failed  to  show  that 
tue  petitioner  had  committed  the  erime  ol 
embezzlement. 
-  187  V.  m. 


Several  other  defects  in  tiie  cxtraditioD. 
proceedings  are  set  forth  in  the  petition*, 
and  so  far  as  they  are  deemed  material,  ap^ 
pear  hereafter  in  the  opinion. 

Upon  a  hearing  upon  this  petition  the  cir- 
cuit court  made  an  order  remanding  the  pe- 
titioner to  the  custody  of  the  marsoal,  and* 
an  appeal  was  thereupon  taken  to  thi» 
court.    Re  Qrin,  112  Fed.  790. 


Mr.  Qeorce  D.  OoUlaa  submitted 
cause  for  appellant: 

Jurisdiction  in  respect  to  the  hearing  and 
determination  of  the  case  is  confined  to  the* 
officer  or  judge  to  whom  the  complaint  la 
presented  and  who  issnes  the  warrant  of  ar> 
rest. 

Re  Henrioh,  5  Blatchf.  425,  Fed.  Gas.  Now 
6,369 ;  Re  Faree,  7  Blatchf.  46,  Fed.  Gas.  No. 
4,644. 

No  power  (ur  authori^  in  respect  to  a  sp^ 
cial  jurisdiction  can  be  taken  by  intend* 
ment,  construction,  or  implication. 

He  FareM,  7  Blatchf.  45,  Fed.  .Gas.  No.  4,- 
644 ;  Long  v.  San  Francieoo  City  d  Countjff 
Ruper.  Ct.  102  Gal.  452,  36  Pac.  807 ;  (Fttw 
ter  V.  Fitgpatrick,  35  Gal.  269 ;  OhoUar  Mifk. 
Co.  r,  Wilaon^  66  Gal.  376,  5  Pac.  670. 

The  exclusive  jurisdiction  vested  in  the* 
district  judge,  and  he  could  not  devest  him- 
self of  that  jurisdiction  by  assigning  or 
transferring  the  case  to  the  commissioner. 
.On  the  other  hand,  if  the  jurisdiction  vested 
in  the  commissioner,  then  the  district  judg» 
had  no  power  subsequently  to  issus  ths  wai^ 
rant  of  arrest. 

1  Moore,  Extradition,  §  301. 

Where  a  warrant  of  arrest  is'  retumabl*- 
before  a  commissioner  for  hearing,  it  should, 
be  one  who  has  been  nreviously  appointed  by 
the  circuit  court  unaer  which  he  holds  hia< 
commission  to  set  under  the  statutea  relat- 
ing to  extradition. 

Ibid. 

The  sufficiency  of  the  complaint  must  be 
determined  according  to  the  law  of  the  state 
of  Galifornia. 

Re  Egeta^  62  Fed.  972;  1  Moore,  Extradi- 
tion, §  344. 

It  is  necessai^  that  the  complaint  show 
that  the  accused  had  the  possession  of  ths 
property — ^in  this  case  the  mon^ — ^by  virtue 
of  his  employment,  and  that  he  fraudulently 
appropriated  it. 

State  V.  Johnson,  21  Tex.  775;  Moore  ▼• 
United  States,  160  U.  S.  272,  40  L.  ed.  424» 
16  Sup.  Ct  Rep.  294. 

The  allegiEU;ion  that  the  accused  'Vrone- 
fully,  unlawfully,  and  feloniously  appropri- 
ated said  money"  is  not  the  equivalent  of  an 
allegation  that  he  did  so  fraudulently,  and 
does  not  supply  the  defect. 

Bishop,  Statutory  Grimes,  |  458;  1 
Bishop,  New  Gnm.  Pros.  |  618. 

The  pleading  must  show  that  the  appro- 
priation was  fraudulent. 

PeopU  y.  MiteheU,  92  CaL  590,  28  Pte;. 
597. 

Evexy  essential  constituting  the  offenas 
charged  must  be  averred  in  the  complaint, 
or  it  is  fatally  defective. 

UrUted  States  t.  Bess,  124  U.  a  480,  31 

131 


BUPBDIS  OOUBT  OF  TBX  UlTIXSD  STATKB. 


Oct.  Term, 


L.  ed.  617,  8  Sup.  Ct.  Rep.  571;  People  v. 
Botcard,  111  Cal.  666,  44  Pac.  342. 

The  rule  applies  to  extradition  caees. 

Re  Farez,  7  Blatchf.  36,  Fed.  Gaa.  No.  4,- 
644. 

The  oath  to  the  complaint  was  taken  be- 
fore one  who  is  not  ehown  to  have  been  spe- 
cially authorized,  as  required  by  U.  S.  Rev. 
Stat.  §  6270  (U.  S.  Gomp.  Stat.  1901,  p. 
3591).  The  absence  of  such  authority,  or, 
which  is  the  same  thing,  the  omission  to 
maJce  it  affirmatively  appear,  is  fatal,  and 
renders  the  oath  a  nullity. 

1  Moore,  Extradition,  §§  284,  296;  Re 
Farez,  7  Blatchf.  34,  Fed.  Oas.  No.  4,644; 
Me  Kelley,  25  Fed.  268. 

Under  the  law  of  the  state  of  California, 
m  person  imprisoned  on  a  criminal  charge  is 
entitled  to  his  liberty  on  habeas  corpus,  if 
the  complaint  docs  not  state  facts  sufficient 
to  constitute  a  crime  or  public  offense. 

Ex  parte  Maier,  103  Cal.  479,  37  Pac.  402. 

To  charge  that  a  person  "embezzled"  cer- 
'tain  property  is  nothing  but  a  naked  conclu- 
•ion  of  law,  and  is  clearly  insufficient. 

Moore  v.  Untied  Btaiea,  160  U.  S.  270,  40 
L.  ed.  424,  16  Sup.  Gt.  Rep.  294;  Com,  y. 
Uoore,  11  Cush.  603;  PeopU  v.  Veil,  91  Cal. 
408,  27  Pac.  760;  People  v.  MoKenna,  81 
Cal.  158,  22  Pac.  488;  United  States  ▼. 
Watkine,  8  Cranch  G.  C.  441,  Fed.  Gas.  No. 
16,649 ;  United  States  ▼.  Hess,  124  U.  S.  483, 
31  L.  ed.  616,  8  Sup.Gt.  Rep.  671;  United^ 
States  r,  CarU,  106  U.  S.  611,  26  L.  ed. 
1136. 

Even  if  a  warrant  of  arrest,  or  an  equiTa- 
lent  judicial  document,  were  in  the  record, 
ft  would  be  void,  as  it  does  not  set  forth  the 
offense  charged. 

He  Farez,  7  Blatchf.  60,  Fed.  Gas.  No.  4,- 
444;  1  Bishop,  New  Grim.  Proc.  §  228. 

A  warrant  of  arrest,  or  an  equivalent  ju- 
^cial  document,  must  be  addressed  to  some 
«xecutive  officer,  and  command  him  to  seize 
the  body  of  the  accused  and  bring  him  be- 
fore the  magistrate. 

1  Bishop,  New  Grim.  Proc.  §  187. 

If  there  is  an  indictment,  no  other  evi- 
dence of  tbe  charge  or  of  the  fact  that  the 
accused  has  been  charged  in  Russia  is  admis- 
ttble. 

Hawley,  Extradition,  47,  48 ;  1  Moore,  Ex- 
tradition, §  226. 

The  phrase  in  the  act  of  1882,  "if  they 
<the  papers)  shall  be  properly  and  legally 
muthenticated  so  as-  to  entitle  them  to  l^  re- 
ceived for  similar  purposes  by  the  tribunals 
«f  the  foreign  country  from  which  the  ac- 
cused party  shall  have  escaped,"  does  not  re- 
late to  extradition  purposes  as  sAserted  by 
the  certificate,  but  has  reference  entirely  to 
«pidence  of  criminality. 

Re  Oteiza  y  Cortes,  136  U.  S.  337,  sub 
mom.  Oteiza  y  Cortes  v.  Jacobus,  34  L.  ed. 
467,  10  Sup.  Gt.  Rep.  1031. 

The  certificate  is  fatally  defective. 

Be  MoPhun,  24  Blatchf.  264,  30  Fed.  67; 
me  oteiza  y  Cortes,  136  U.  S.  330,  sub  nom. 
Oteiza  y  Cortes  v.  Jacobus,  34  L.  ed.  464,  10 
Sop.  Gt.  Rsp.  1031. 

The  certificate  should  either  tpeoiiy  tha 
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papers  in  detail,  or  should  be  separately  at- 
tached to  each. 

Re  Henrioh,  6  Blatchf.  414,  Fed.  Gas.  No. 
6,3G9;  Re  MoPhun,  24  Blatchf.  254,  30  Fed. 
60;  Re  Oteiza  y  Cortes,  136  U.  S.  337,  sub 
nom,  Oteiza  y  Cortes  v.  Jacobus,  34  L.  ed. 
467,  10  Sup.  Gt.  Rep.  1031. 

There  is  no  evidence  that  the  Russian 
consul  had  authority  to  make  the  complaint. 
The  requisite  authority  must  affirmatively 
appear  to  have  been  specially  conferred  by 
the  Russian  government. 

Re  Herris,  32  Fed.  683,  Reversed  in  33 
Fed.  165:  Re  Ferrelle,  28  Fed.  878;  1  Moore, 
Extradition,  S§  219,  220;  Hawley,  Interna- 
tional Extradition,  p.  35. 

The  offense,  if  any,  was  larceny. 

United  States  v.  Clew,  4  Wash.  G.  C.  700, 
Fed.  Gas.  No.  14,  819 ;  Rem  v.  Bass,  1  Leach 
C.  L.  261;  Rea  v.  Chipchase,  2  Leach  G.  L. 
699 ;  Rea  v.  Loud,  10  Cox  C.  G.  168 ;  Phelps 
V.  People,  72  N.  Y.  360;  Com.  v.  Berry,  99 
Mass.  428,  96  Am.  Dec.  767;  Johnson  v. 
People,  113  111.  99;  2  East  P.  G.  666;  1 
Wharton,  Grim.  Law,  §S  957,  960;  18  Am.  A 
Eng.  £nc.  Law,  2d  ed.  p.  473;  10  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  988;  People  v. 
Raaohke,  73  Gal.  381,  16  Pac.  13;  People  v. 
Belden,  37  Gal.  62;  People  v.  Abbott,  63 
Cal.  284,  31  Am.  Rep.  69;  Cobletz  v.  State, 
36  Tex.  363. 

Evidence  of  larceny  will  not  sustain  a 
<diarge  of  embezzlement. 

People  V.  Johnson,  91  Gal.  265,  27  Pac. 
663;  28  Stat,  at  L.  pp.  1072,  1073,  treaty, 
art.  2. 

A  <diarge  of  embezzlement  or  larceny  of 
money  is  not  proved  by  evidence  that  the 
property  taken  was  bank  bills. 

Blook  V.  State,  44  Tex.  620;  Bishop,  Stat- 
utory Grimes,  3d  ed.  §  346.;  Hamilton  v. 
State,  60  Ind.  193,  28  Am.  Rep.  653;  State 
V.  Jim,  7  N.  C.  (3  Murph.)  3;  Row  v.  HiU, 
Russ.  &  R.  G.  C.  190;  Com.  ▼.  Swinney,  1 
Va.  Gas.  151;  M'Auly  v.  State,  7  Yerg.  526; 
Johnston  v.  State,  Mart.  &  Y.  129 ;  Johnson 
V.  State,  11  Ohio  St.  324;  Carr  v.  State,  104 
Ala.  43,  16  So.  166;  State  v.  Collins,  72  N. 
G.  144. 

If  the  evidence  tends  to  show  anything 
criminal,  it  is  that  the  defendant,  at  the 
time  of  receiving  the  check  and  also  the  bank 
bills,  intended  to  steal  and  carry  away  the 
same.  That  circumstance  makes  the  offense 
larceny,  and  not  embezzlement. 

10  Am.  &  Eng.  Eno.  Law,  2d  ed.  p.  087 ; 
Moore  v.  United  States,  160  U.  S.  260,  40 
L.  ed.  422,  16  Sup.  Gt.  Rep.  294. 

The  burden  of  proving  that  defendant  did 
receive  the  property  by  virtue  of  his  employ- 
ment as  clerk  of  Zeefo  is  upon  the  prosecu- 
tion. The  evidenco  wholly  fails  to  prove  the 
fact.    The  omission  is  fatal. 

10  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  990. 

The  evidence  is  also  wholly  insufficient  to 
show  that  defendant  appropriated  the  mon- 
ey. The  mere  fact  that  he  received  the 
mon^  and  had  not  accounted  for  it,  but  had 
taken  his  departure  from  Russia,  is  no  evi- 
dence of  crime,  according  to  the  lawa  of 
California. 

PeopU  V.  Page,  116  Cal.  396,  48  Pac.  326 1 
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Peopie  ▼.  Royce,  106  Cal.  178,  37  Pac.  630, 
39  Pac  624;  People  v.  Wj^man,  102  Cal.  552, 
86  Pac.  932;  People  y.  TonUinson,  66  Cal. 
944.  5  Pac.  509;  People  v.  Qale,  77  Cal.  121, 
tt  Pac  231. 

Such  has  always  been  the  law  governing 
the  accusation  of  embezdement, 

Reg,  ▼.  WoUtenholme,  11  Coz  C.  C.  314; 
Reg,  T.  Chapman,  1  Car.  &  K.  119;  Rex  v. 
Bmiih^  Russ.  &  R.  C.  C.  267;  Bork  v.  Peo- 
ple, 16  Hun,  480;  Robinson  v.  State,  100 
Ga.  564,  35  S.  E.  57*;  1  Wharton,  Crim.  L. 
10th  ed.  note  1,  p.  879. 

The  flight  of  the  accused  is  no  evidence  of 
the  oopua  delicti,  Wharton,  Crim.  Ev.  § 
760. 

Nor  would  his  confession  be  any  evidence 
thereof. 

People  v^  Jonee,  31  Cal.  565;  People  v. 
Thrall,  60  Cal.  415;  E(d  parte  Becker,  86 
Cb\.  402,  25  Pac.  9;  People  v.  Elliott,  90 
Cal.  687,  27  Pac.  433;  People  v.  Bimonaen, 
107  Cal.  340,  40  Pac.  440. 

The  absence  of  competent  evidence^  is  a 
point  always  available  upon  the  writ  in  ex- 
tradition  cases. 

Re  Otciza  y  Cortes,  136  U.  S.  330,  sub 
nom,  Oteizu  y  Cortes  v.  Jacobus,  34  L.  ed. 
464,  10  Sup.  Ct  Rep.  1031;  Terlinden  v. 
Ames,  184  U.  S.  278,  46  L.  ed.  541,  22  Sup. 
Ct.  Rep.  484 ;  28  Stat,  at  L.  p.  1072,  treaty, 
art.  1. 

There  are  certain  material  facts  alleged  in 
the  petition  for  habeas  corpus  that  are  not 
traversed  in  the  return ;  they  are,  therefore, 
to  be  taken  as  the  facts  of  the  case. 

Whitten  v.  To^nlinson,  160  U.  S.  242,  40 
L.  ed.  412,  16  Sup.  Ct.  Rep.  297;  Kohl  v. 
LefUback,  160  U.  S.  296,  40  L.  ed.  433,  16 
Sup.  Ct.  Rep.  304. 

The  executive  mandate  is  void  because  it 
does  not  refer  on  its  face  to  an  extradictable 
ottense. 

1  Moore,  Extradition,  %  223. 

Messrs,  H.  G.  PlaU  and  BioliArcl 
Bmyne  submitted  the  cause  for  the  Russian 
government: 

The  Federal  courts  look  with  disfavor  up- 
on technical  defenses  in  extradition  proceed- 
ings. 

Re  Necly,  103  Fed.  629;  Ew  parte  Stema- 
man,  77  Fed.  595;  Re  Herres,  33  Fed.  167. 

The  complaint  need  not  have  the  accuracy 
of  an  indictment  or  information,  but  is  suffi- 
cient if  it  informs  the  prisoner  of  the  nature 
of  the  charge  he  is  compelled  to  answer. 

Em  parte  Btemaman,  77  Fed.  595;  Ban 
Francisco  v.  Randall,  54  Cal.  408. 

Anybody  can  make  the  complaint,  only  it 
must  appear  in  the  proceedings  somewhere 
that  the  proceedings  are  carried  on  at  the 
instigation  of  the  foreign  government. 

Re  Herres,  33  Fed.  166. 

A  parly  can  proceed  either  under  the 
treaty,  or  iinder  the  Revised  Statutes. 

Castro  V.  De  Uriarte,  16  Fed.  97. 

If  the  tribunal  attempting  to  exercise  ju- 
risdiction has  jurisdiction  under  any  Source, 
that  is  sufficient  on  a  habeas  corpus  proceed- 
ing. 

Ibid. 

The  authentication  is  in  the  language  of 
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the  statute,— of  the  act  of  1882, — and  is> 
therefore  good. 

Re  Herres,  33  Fed.  165;  1  Moore,  Extra- 
dition, pp.  486,  490,  405,  496,  499,  §S  321, 
323,  326,  327,  329, 

There  is  no  distinction,  under  the  Califor- 
nia statute,  between  "custody"  and  "posses- 
sion," or  "care"  and  "possession." 

10  Am.  A,  Eng.  Enc.  Law,  2d  ed.  p.  988 ;  18 
Am.  A  Eng.  Enc.  Law,  2d  ed.  p.  473 ;  People 
V.  Beldeti,  37  Cal.  51;  Ex  parte  Hedley,  31 
Cal.  109;  Calkins  v.  Btate,  18  Ohio  St.  366, 
98  Am.  Dec  130;  New  Mexico  v.  Maxwell,  2 
N.  M.  250. 

If  property  is  under  an  agent's  control  or 
care,  the  appropriation  thereof  is  embezzle- 
ment, because  it  has  been  intrusted  to  him. 

Btate  v.  Wingo,  89  Ind.  204;  People  v. 
Dalton,  15  Wend.  581 ;  People  v.  Oallagher, 
100  Cal.  466,  35  Pac.  80. 

If  a  servant  steals  his  master's  goods  be- 
fore they  come  into  his  master's  possession^ 
he  is  gull^  of  embezzlement,  and  not  lar- 
ceny. 

Calkins  v.  Btate,  18  Ohio  St.  366,  98  Am. 
Dec.  126;  10  Am.  &  Eng.  Enc.  Law,  2d  ed» 
p.  988. 

Where  one  honestly  receives  the  possession 
of  goods  upon  a  trust,  and,  after  receiving 
them,  fraudulently  converts  them  to  his  own 
use,  it  is  a  case  of  embezzlement.  But 
when  the  possession  has  been  obtained 
through  a  trick  or  device,  with  the  intent,  at 
the  time  the  party  receives  it,  to  convert  the 
same  to*  his  own  use,  and  the  owner  of  the 
property  parts  merely  with  the  possession, 
and  not  with  the  title,  the  offense  is  larceny. 

People  V.  Tomlinson,  102  Cal.  23,  36  Pac. 
506. 

There  is  nothing  to  prevent  a  district 
judge  from  authorizing  a  warrant  to  be  re- 
turned before  a  commissioner. 

Re  Henrich,  5  Blatchf.  414,  Fed.  Cas.  No. 
6,369. 

The  complaint  charges  that  the  defendant 
received  the  money  from  his  employers  in 
the  capacity  of  clerk;  that  he  was  at  the 
time  the  clerk  of  his  employers;  that  while 
so  employed  it  was  intrusted  to  him  in  his 
capacity  as  said  clerk.  There  is  no  neces- 
sity of  saying  that  he  received  it  by  virtue 
of  his  employment  as  clerk. 

Moore  v.  United  Btates,  160  U.  S.  272,  40 
Tj.  ed.  424,  16  Sup.  Ct.  Rep.  294. 

It  is  not  necessary  that  the  certificate 
should  either  specify  the  papers  in  detail, 
or  should  be  separately  attached  to  each  pa- 
per. 

1  Moore,  Extradition,  481. 

Mr.  Justice  Brown  delivered  the  opin- 
ion ol  the  court: 

*We  shall  only  notice  such  alleged  defects  [184] 
in  the  extradition  proceedings  as  uie  ^ 
pressed  upon  our  attention  in  the  briefs  of 
counsel.  While  these  defects  are  of  a  tech- 
nical character,  the^  are  certainly  entitled 
to  respectful  and  deliberate  consideration. 
GU)od  faith  toward  foreign  powers,  with 
which  we  have  entered  into  treaties  of  ex- 
tradition, does  not  require  us  to  surrender 
persons  charged  with  crime  in  violation  of 
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"those  well-settled  principles  of  criminal 
procedure  which  from  time  immemorial 
nave  characterized  Anglo-Saxon  jurispru- 
Hlence.  Persons  charged  with  crime  in  for- 
•«ign  countries,  who  have  taken  refuge  here, 
-are  entitled  to  the  same  defenses  as  others 
accused  of  crime  within  our  own  jurisdic- 
^on. 

We  are  not  prepared,  however,  to  yield 
■our  assent  to  the  suggestion  that  treaties 
•of  extradition  are  invasions  of  the  right  of 
l|>olitical  habitation  within  our  territory,  or 
^at  every  intendment  in  proceedings  to 
oarry  out  these  treaties  shall  be  in  favor  of 
the  party  accused.  Such  treaties  are  rather 
^exceptions  to  the  general  riffht  of  political 
Asylum,  and  an  extension  of  our  immigra- 
tion laws  prohibiting  the  introduction  of 
persons  convicted  of  crimes  (18  Stat,  at 
L  477  [chap.  141,  U.  S.  Comp.  Stat.  1901, 
p.  1285]),  by  providing  for  their  deporta- 
tion and  return  to  their  owii  country,  even 
beioTe  conviction,  when  their  surrender  is 
'demanded  in  the  interests  of  public  justice. 
There  is  such  a  general  acknowledgment  of 
the  necessity  of  such  treaties  that  of  late, 
and  since  the  facilities  for  the  escape  of 
•criminals  have  so  greatly  increased,  most 
•civilized  powers  have  entered  into  conven- 
•tions  for  the  mutual  surrender  of  persons 
-charged  with  the  most  serious  nonpolitical 
•crimes.  These  treaties  should  be  faithfully 
-observed,  and  interpreted  with  a  view  to 
fulfil  our  just  obligations  to  other  powers, 
^thout  sacrificing  the  l^;al  or  constitu- 
tional rights  of  the  accused. 

In  the  construction  and  carrying  out  of 
■•uch  treaties  the  ordinary  technicalities  of 
•criminal  proceedings  are  applicable  only  to 
•a  limited  extent.  Foreign  powers  are  not 
•expected  to  be  versed  in  the  niceties  of  our 
criminal  laws,  and  proceedings  for  a  surren- 
der are  not  such  as  put  in  issue  the  life  or 
liberty  of  the  accused.  They  simply  de- 
mand of  him  that  he  shall  do  what  all  good 
citizens  are  required,  and  ought  to  be  will- 
(185]  ing  to  *do,  viz,,  submit  themselves  to  the 
laws  of  their  country.  Care  should  doubt- 
less be  taken  that  the  treaty  be  not  made  a 
pretext  for  collecting  private  debta,  wreak- 
ing individual  malice,  or  forcing  the  sur- 
render of  political  ofTenders;  but  where  the 
proceeding  is  manifestly  taken  in  good 
vaith,  a  technical  noncompliance  wiUi  some 
formality  of  criminal  procedure  should  not 
l>e  allowed  to  stand  in  the  way  of  a  faithful 
•discharge  of  our  obligations.  Presumably 
at  least,  no  injustice  is  contemplated,  and 
a  proceeding  which  may  have  the  efiTect  of 
relieving  the  country  from  the  presence  of 
one  who  is  likely  to  threaten  Uie  peace  and 
good  order  of  the  community  is  rather  to  be 
welcomed  than  discouraged. 

1.  The  first  assignment  of  error  is  that 
the  commissioner  had  no  jurisdiction  over 
the  cu8e,  inasmuch  as  at  the  time  the  war- 
rant of  arrest  was  issued  he  had  not  been 
authorized  to  act  in  extradition  proceedings 
by  any  of  the  courts  of  the  United  States 
ander  Rev.  SUt.  S  5270  [U.  S.  Comp.  Stat. 
MOl.  p.  3591],  which  reads  as  follows: 

••©•c  6270.  Whenever  there  is  a  treaty 
or  coaventioii  f^r  extradition  between  the 
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?:ovemment  of  the  United  States  and  anj 
oreign  government,  any  justice  of  the  Su- 
preme Court,  circuit  judge,  district  judges 
commissioner,  authorized  so  to  do  by  anj 
of  the  courts  of  the  United  States,  or  judge 
of  a  court  of  record  of  general  jurisdiction 
of  any  state,  may,  upon  complaint  made  un- 
der oath,  charging  any  person  found  within 
the  limits  of  any  state,  district,  or  terri- 
tory with  having  committed  within  the 
jurisdiction  of  any  such  foreign  govern- 
ment any  of  the  crimes  provided  for  by 
such  treaty  or  convention,  issue  his  warrant 
for  the  apprehension  of  the  person  so 
charged,  that  he  may  be  brought  before  such 
justice,  judge,  or  commissioner,  to  the  end 
that  the  evidence  of  criminality  may  be 
heard  and  considered.  If,  on  such  hearing, 
he  deems  the  evidence  sufficient  to  sustain 
'the  charge  imder  the  provisions  of  the 
proper  treaty  or  convenuon,  he  shall  cer- 
tify the  same,  together  with  a  copy  of  all 
the  testimony  taken  before  him,  to  the  Sec- 
retary of  State,  that  a  warrant  may  issue 
upon  the  requisition  of  the  proper  authori- 
ties of  such  foreign  government,  for  the  sur- 
render of  such  person,  according  to  the  stip- 
ulations of  the  treaty  or  convention;  *and[18S] 
he  shall  issue  his  warrant  for  the  commit- 
ment of  the  person  so  charged  to  the  proper 
jail,  there  to  remain  until  such  surrender 
shall  be  made." 

Under  this  section  it  is  plain,  first,  that 
the  commissioner  must  be  specially  author- 
ized to  act  in  extradition  cases ;  second,  that 
a  complaint  must  be  made  under  oatii 
charging  the  crime;  third,  that  a  warrant 
must  issue  /or  the  apprehension  of  the  per- 
son; fourth,  that  he  must  be  brought  before 
such  justice,  judge,  or  commissioner  to  the 
end  that  the  evidence  of  criminality  may  be 
heard  and  considered;  fifth,  that  the  com- 
missioner shall  certify  the  evidence  to  the 
Secretary  of  State,  that  a  warrant  may  is- 
((ue  for  the  surrender.  Hiere  is  certainly 
no  requirement  here  that  the  commissioner 
shall  be  authorized  to  act  before  he  assumes 
to  act,  and  in  this  case  there  is  no  evidence 
that  he  assumed  to  act  until  after  October 
17,  1901,  when  he  was  specially  appointed 
for  that  purpose.  The  day  upon  which  the 
petitioner  was  brought  •  before  the  commis- 
sioner, Heacock,  does  not  appear,  but  his 
commitment  is  dated  November  19,  1901. 
The  warrant  upon  which  he  was  arrested  • 
was  issued  October  17,  the  dav  upon  which 
the  commissioner  was  specially  authorized 
to  act. 

It  is  true  that  a  warrant  of  arrest  can 
only  issue  under  §  5270  [U.  S.  Comp.  Stat. 
1901,  p.  3591],  upon  a  complaint  made  un- 
der oath;  but  there  is  no  requirement  that 
the  oath  shall  be  taken  before  a  commis- 
sioner authorized  to  act  in  extradition  pro- 
ceedings, or  even  before  the  judge  or  com- 
missioner who  issues  the  warrant  of  arrest. 
While  we  are  bound  to  give  the  person  ac- 
cused the  benefit  of  every  statutory  provi- 
sion, we  are  not  bound  to  import  words  into 
the  statute  which  are  not  found  there,  or  to 
say  that  the  judge  issuing  the  warrant  may 
not  receive  an  oath  taken  before  a  commis- 
sioner authorized  generally  to  take  afflda- 
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▼its.  There  is  no  evidence  that  Mr.  Morse, 
who  took  this  complaint,  was  not  a  United 
States  commissioner  appointed  under  the 
act  of  May  28,  1896  (29  Stat,  at  L.  184 
[chap.  2o2,  U.  S,  Ck)mp.  Stat  1901,  p.  499] ), 
and  the  fact  that  he  signs  his  name  as  such, 
and  that  he  was  recognized  as  such  by  the 
•circuit  court  in  this  proceeding,,  is  suffi- 
cient evidence  of  his  authority.  It  is  true 
the  district  judge,  who  issued  this  warrant 
of  arreat,  might  himself  have  administered 
the  oath,  but  he  was  equally  at  liberty  to 
1187]  *act  upon  a  complaint  sworn  to  before  a 
United  States  commiissioner. 

2.  Nor  did  the  district  judge,  who  is- 
sued the  warrant,  exceed  his  powers  in 
making  it  returnable  before  a  commis- 
sioner, who  upon  the  same  day  was  spe- 
cially designated  to  act  in  extradition  pro- 
ceedings. It  is  true  that  the  statute  pro- 
rides  (S  5270  [U.  S.  Comp.  SUi.  1901,  p. 
3591]),  that  the  person  before  whom  the 
complaint  is  made  may  "issue  his  warrant 
for  the  apprehension  of  the  person  so 
charged,  that  he  may  be  brought  before 
such  justice,  judge,  or  commissioner  to  the 
end  that  the  evidence  of  criminality  may  be 
beard  and  considered;"  but  the  practice  in 
this  as  in  other  proceedings  of  a  criminal  or 
quasi  criminal  nature  has  been  to  make  the 
warrant  returnable  before  the  magistrate 
Issuing  the  warrant,  or  some  other  magis- 
trkte  competent  to  take  Jurisdiction  of  the 
proceedings.  In  the  Heinrioh  Caae,  5 
Blatchf.  414,  Fed.  Gas.  No.  6,369,  the  com- 
plaint was  made  before  Commissioner 
White,  was  laid  before  Mr.  Justice  Nelson 
of  this  court,  who  issued  his  warrant  re- 
turnable before  himself  or  Ck>mmissioner 
White.  No  objection  was  made  to  the  pro- 
ceedings for  tnis  reason,  though  the  case 
was  vigorously  contested  upon  other 
grounds,  notably  because  the  warrant  was 
executed  without  the  limits  of  the  district, 
And  within  the  state  of  Wisconsin.  The 
fact  that  the  point  was  not  made  in  the  case 
<!ertainly  indicates  that  it  was  oot  consid- 
ered by  counsel  to  be  even  a  plausible 
ground  for  quashing  the  proceedings. 

The  commissioner  is  >n  fact  an  adjunct 
<of  the  court,  possessing  independent,  though 
subordinate,  judicial  powers  of  his  own.  If 
the  district  judge,  acting  under  S  6270  [U. 
&  Comp.  SUt  1901,  p.  3591],  had  made  the 
warrant  returnable  before  himself,  there 
could  be  no  doubt  of  its  legality;  and  in 
such  case,  upon  the  return  of  the  warrant 
with  the  prisoner  in  custody,  he  might  re- 
fer the  case  to  the  commissioner  to  examine 
the  witnesses,  hear  the  case,  and  report  his 
eonclusions  to  the  court  for  its  approval. 
If  he  could  do  that,  we  see  no  objection  to 
bis  referring  the  case  directly  to  the  commis- 
sioner by  making  the  warrant  returnable  be- 
fore him,  inasmuch  as  the  latter  possesses 
the  same  power  with  respect  to  the  extradi- 
tion of  criminals  as  the  district  judge  him- 
self. It  may  be  said  that  technically  the 
[188]  warrant  should  be  made  returnable  ^before 
the  magistrate  issuing  it,  but  where  it  is 
jnade  returnable  before  another  officer,  hav- 
ing the  same  power  and  jurisdiction  to  act, 
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we  do  not  think  It  is  fairly  open  to  criti- 
cism. 

This  practice  is  by  no  means  unknown 
under  the  criminal  laws  of  the  several 
states.  Thus,  in  Com,  y.  (yOofmell,  8  Qray, 
464,  it  was  held  that  a  mere  grant  of  "ex- 
clusive jurisdiction"  to  a  police  court  over 
certain  offenses  did  not  exclude  the  author- 
ity of  justices  of  the  peace  to  receive  com- 
plaints and  issue  warrants  returnable  be- 
fore that  court.  To  the  same  effect  are 
Com,  ▼.  Pindar,  11  Met  639;  Com,  v. 
Roark,  8  Cush.  210;  Com,  v.  Woloott,  110 
Mass.  67 ;  Hendee  v,  T^Ior,  29  Conn.  448. 

No  objection  seems  to  have  been  taken  to 
the  proceedings  before  tha  commissioner  up- 
on tne  ground  that  he  did  not  issue  the 
warrant,  and  as  he  was  fully  vested  with 
authority  to  act  in  extradition  cases  we  do 
not  think  the  fact  that  the  judge,  for  the 
convenient  despatch  oi  business,  made  his 
warrant  returnable  before  such  commis- 
sioner can  be  made  available  upcm  a  writ  of 
habeas  'corpus. 

3.  The  eighth  assignment  of  error  turns 
upon  the  sufficiency  ol  the  charge  of  embes- 
zlement.  The  first  article  of  the  extradi- 
tion treaty  with  Russia  of  June  5,  1893  (28 
Stat  at  L  1071),  after  providing  for  the 
mutual  surrender  of  fugitive  criminals  from  ' 
one  country  to  another,  declares  that  "this 
shall  only  be  done  upon  such  evidence  of 
criminality  as,  according  to  the  laws  of  the 
place  where  the  fugitive  or  person  so 
charged  shall  be  found,  would  justify  bis  or 
her  apprehension  and  commitment  for  trial, 
if  the  crime  or  offense  had  been  there  com- 
mitted." We  do  not  deem  it  necessary  to 
inquire  whether  the  words  "evidence  of 
criminality"  include  a  definition  of  the 
crime  charged,  or  to  determine  by  what  law 
the  elements  of  the  crime  of  embezzlement 
are  fixed.  Moore,  Extradition,  S  344.  As 
the  petitioner  has  sought  to  apply  the  defi- 
nition of  embezzlement  given  in  the  law  of 
California  as  likely  to  l^  most  favorable  to 
himself,  and  the  prosecution  has  assented  to 
this  view,  we  assume  for  the  purposes  of 
this  case  that  this  is  the  definition  contem- 
plated by  the  treaty. 

Section  508  of  the  Penal  Code  of  Califor- 
nia is  as  follows: 

•"Every  clerk,  agent;  or  servant  of  any  [180} 
person  who  fraudulently  appropriates  to  his 
own  use,  or  secretes  with  a  fraudulent  in- 
tent to  appropriate  to  his  own  use,  any 
property  of  another  which  has  come  into 
nis  control  or  care  by  virtue  of  his  employ- 
ment as  such  clerk,  acent,  or  servant,  is 
guilty  of  embezzlement'' 

Objection  is  made  to  the  complaint  upon 
the  ground  that  there  is  no  allegation  that 
the  money  embezzled  came  into  his  control 
or  care  ''by  vir|Me  of  his  employment''  as 
such  clerk,  the  allegation  being  that  Grin 
was  employed  as  clerk;  that  while  so  em- 
ployed the  money  was  intrusted  to  and  re- 
ceived by  him  "in  his  capacity  as  clerk,"  as 
aforesaid.  Whatever  might  be  the  force  of 
an  objection  to  an  indictment  that  it  does 
not  set  out  in  the  exact  language  of  the 
statute  the  fact  that  the  money  came  into 
his  possession  by  virtue  of  his  employment, 
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we  think  that  the  complaint  In  this  partic- 
ular is  clearly  sufficient.  It  is  a  general 
principle  of  criminal  law  that  the  complaint 
need  not  set  forth  the  crime  with  the  par- 
ticularity of  an  indictment,  and  that  it  is 
sufficient,  if  it  fairly  apprises  the  partv  of 
the  crime  of  which  he  is  charged.  If  tnere 
be  any  distinction  at  all  between  an  allega- 
tion that  money  came  into  the  possession 
of  a  person  by  virtue  of  his  employment  as 
clerk,  and  in  his  capacity  as  clerk,  it  is  too 
shadowy  to  be  made  a  matter  of  exception 
to  the  complaint. 

4.  Equally  unfounded  is  it  that  the  com- 
plaint is  defective  because  it  does  not  use 
the  word  "fraudulently,"  the  allegation  be- 
ing "that  the  accusea  wrongfully,  unlaw- 
fully, and  feloniously  appropriated  said 
money.*'  As  the  word  "embezzled"  itself 
implies  fraudulent  conduct  on  the  part  of 
the  person  receiving  the  money,  the  a!ddition 
of  the  word  "fraudulent"  would  not  en- 
large or  restrict  its  signification.  Indeed,  it 
is  impossible  for  a  person  to  embezzle 
the  money  of  another  without  committing  a 
fraud  upon  him.  The  definition  of  the 
word  "embezzlement**  is  ^ven  by  Bouvier  as 
"the  fraudulent  appropriation  to  one's  own 
use  of  the  money  or  goods  intrusted  to  one's 
care  by  another."  In  San  Francisco  v. 
Randall,  54  Gal.  408,  a  complaint  that  de- 
fendant did  "wilfully,  unlawfully,  and  felo- 
niously embezzle  and  convert"  certain  se- 

(100]curities  to  his  *own  use,  was  held  to  be  a 
sufficient  compliance  with  §  1426  of  the 
Penal  Code,  requiring  the  offense  charged  to 
be  set  fortii  "with  such  particulars  of  time, 

5 lace,  person,  and  property  as  to  enable  the 
efcndant  to  understand  distinctly  the 
character  of  the  offense  -complained  of,  and 
to  answer  the  complaint."  The  complaint 
in  this  case  differs  from  that  only  in  the 
substitution  of  the  word  "wrongfully"  for 
the  word  "wilfully,"  and  we  uiink  it  is 
clearly  sufficient.  As  the  word  "embezzle** 
implies  a  fraudulent  intent,  the  addition  of 
the  word  "fraudulently**  is  mere  surplus- 
age. Reeves  v.  State,  05  Ala.  31,  11  So. 
158:  United  States  v.  Lancaster,  2  McLean, 
431,  Fed.  Cas.  No.  15,556;  State  v.  Wolff, 
34  La.  Ann.  1153;  State  v.  Trolson,  21  Nev. 
419,  32  Pac.  930;  Sta4e  v.  Combs,  47  Kan. 
136,  27  Pac.  818.  We  express  no  opinion 
as  to  whether  it  would  be  necessary  in  an 
indictment. 

5.  It  is  further  insisted  that  the  treaty 
requires  an  authenticated  copy  of  the  war- 
rant of  arrest  or  of  some  other  equivalent 
judicial  document,  issued  by  a  judge  or 
magistrate  of  the  foreign  government  duly 
authorized  so  to  do,  and  that  there  is  no 
■uch  process  in  the  record  as  a  warrant  of 
arrest  or  its  equivalent.  It  is  true  that 
art.  6  of  the  treaty  provides  that  "when  the 
person  whose  surrender  is  asked  shall  be 
merely  charged  with  the  commission  of  an 
extraditable  crime  or  offense,  the  applica- 
tion for  extradition  shall  be  accompanied  by 
an  authenticated  copy  of  the  warrant  of  ar- 
rest or  of  some  other  equivalent  judicial 
document,  issued  by  a  judge  or  a  magistrate 
duly  authorized  to  do  so."  But  it  can 
hardly  be  expected  of  us  that  we  should  be- 
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come  conversant  with  the  criminal  laws  of 
Russia,  or  with  the  forms  of  warrants  of 
arrest  used  for  the  apprehension  of  crimi- 
nals. The  clause  is  satisfied  by  the  produce 
tion  of  an  equivalent  document.  On  exam- 
ination of  the  record  we  find  a  certified  copy 
of  an  order  by  one  purporting  to  act  as  an 
examining  magistrate,  and  reciting  that 
"having  investigated  the  preliminary  exam- 
ination concerning  the  accusation  of  the 
Cossack,  Simeon  Grin,**  and  that  "as  he  is 
hiding  under  a  false  name,  and,  as  is  seen 
from  his  letters,  is  looking  out  for  means 
to  prevent  his  arrest  and  the  finding  out  of 
his  address  bv  the  authorities,  his  temporal 
place  of  residence  being  known  at  present," 
pursuant  to  art.  389  of  the  Criminal  *Code[191I 
of  Procedure,  "he  is  ordered  to  be  brought 
to  the  city  of  Rostov  on  the  Don,  in  order 
to  be  placed  at  the  disposition  of  the  exam- 
ining magistrate  of  the  Taganrog  circuit 
court."  This  order  purports,  not  only  to  be 
signed,  but  sealed,  by  the  examining  magis- 
trate Okladnykh,  and  while  it  is  not  in  the 
form  of  a  warrant  of  arrest  as  used  in  this 
country,  it  is  evidently  designed  to  secure 
the  apprehension  of  the  accused,  and  his 
production  before  an  examining' magistrate. 
This  seems  to  us  a  sufficient  compliance 
with  the  treaty.  If  not  a  warrant  of  arrest 
it  is  an  equivalent  judicial  document,  issued 
by  a  judge  or  magistrate  authorized  to  do 
so. 

But  there  is  another  consideration  in  this 
connection  which  should  not  be  overlooked. 
While  the  treaty  contemplates  the  produc- 
tion of  a  copy  of  a  warrant  of  arrest  or 
other  equivalent  document,  issued  by  a 
magistrate  of  the  Russian  Empire,  it  is 
within  the  power  of  Congress  to  dispense 
with  this  requirement,  and  we  think  it  has 
done  so  by  Rev.  Stat.  §  5270  [U.  S.  Comp> 
Stat.  1901,  p.  3591],  hereinbefore  cited. 
The  treaty  is  undoubtedly  obligatory  upon 
both  powers,  and,  if  Congress  should  pre- 
scribe additional  formalities  than  those  re- 
quired by  the  treaty,  it  might  become  the 
subject  of  complaint  by  the  Russian  govern- 
ment and  of  further  negotiations.  But  not- 
withstanding such  -treaty.  Congress  has  a 
perfect  right  to  provide  for  the  extradition 
of  criminals  in  its  own  way,  with  or  with- 
out a  treaty  to  that  effect,  and  to  declare 
that  foreign  criminals  shall  be  surrendered 
upon  such  proofs  of  criminality  as  it  moy' 

i'udge  sufficient.  Castro  v.  De  Uriarte,  1ft 
>*ed.  93.  This  appears  to  have  been  the  ob- 
ject of  §  5270  [U.  S.  Comp.  Stat.  1901,  p. 
3591],  which  is  applicable  to  all  foreign 
govemthents  with  which  we  have '  treaties 
of  extradition.  The  requirements  of  that 
section,  as  already  observed,  are  simply  a 
complaint  under  oath,  a  warrant  of  arrest^ 
evidence  of  criminality  sufficient  to  sustain 
the  charge  under  the  provisions  of  the  prop- 
er treaty  or  convention,  a  certificate  by  the 
magistrate  of  such  evidence  and  his  con- 
clusions thereon,  to  the  Secretary  of 
State.  As  no  mention  is  here  made  of  a 
warrant  of  arrest,  or  other  equivalent  doc- 
ument, issued  by  a  foreign  magistrate,  we 
do  not  see  the  necessity  of  its  production.. 
This  is  one  of  the  requirements  of  *the  treaty  [1921 
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which  Congress  has  intentionally  waived. 
Moore,  Extradition^  S  70. 

6.  Aeain,  it  is  alleged  that  although  the 
complaint  sets  forth  that  criminal  prpceed- 
inga  have  been  instituted  in  Russia,  and 
that  Grin  had  been  therein  "indicted"  for 
embezzlement,  no  indictment  has  ever  been 
found,  and  that  no  other  evidence  of  crimi- 
nality can  be  received.  It  is  obvious  that 
the  word  "indictment,"  as  it  appears  in  this 
complaint,  was  used  in  the  general  sense  of 
charged  or  accused  by  legal  proceedings,  and 
not  in  the  technical  sense  of  an  indictment 
as  here  understood.  An  indictment  is  a 
technical  word  peculiar  to  Anglo-Saxon  ju- 
risprudence, and  implies  the  finding  of  a 
grand  jury.  To  give  it  the  construction 
contended  for  would  require  us  to  know 
what  an  indictment  was  under  the  laws  of 
Russia  and  to  inspect  it,  at  least  so  far  as 
to  ascertain  the  charge  for  which  the  con- 
viction of  the  accused  is  sought.  No  in- 
dictment was  necessary  to  be  produced  un- 
der this  complaint,  the  proceS;iing  being 
governed  by  §  5  of  the  act  of  AugiNt  3,  1882 
(22  Stat  at  L.  216  [chap.  378,  U.  S.  Comp. 
Stat.  1001,  p.  3695] ) : 

"That  in  all  cases  where  any  depositions, 
warrants,  or  other  papers  or  copies  thereof 
shall  be  offered  in  evidence  upon  the  hear- 
ing of  any  extraditi6n  case  unaer  title  sixty- 
six  of  the  Revised  Statutes  of  the  United 
SUtes  rS§  5270  and  6271,  U.  S.  Comp; 
Stat.  1901,  pp.  3591,  3593],  such  deposi- 
tions, warrants,  and  other  papers,  or  the 
copies  thereof,  shall  be  received  and  admit- 
ted as  evidence  on  such  hearing  for  all  the 
purposes  of  such'  hearing,  if  they  shall  be 
properly  and  legally  authenticAted  so  far 
as  to  entitle  them  to  be  received  for  similar 
purposes  by  the  tribunals  of  the  foreign 
country  from  which  the  accused  party  shall 
have  escaped,  and  the  certificate  of  the 
principal  diplomatic  or  consular  officer  of 
the  United  States,  resident  in  such  foreign 
country,  shall  be  proof  that  any  deposition, 
warrant,  or  other  paper,  or  copies  thereof, 
so  offered,  are  authenticated  in  the  manner 
required  by  this  act." 

The  sufficiency  of  such  evidence  to  estab- 
lish the  criminality  of  the  accused  for  the 
purposes  of  extradition  cannot  be  reviewed 
upon  habeas  corpus.  Re  Oieiza  y  Coriea, 
136  U.  S.  330,  sub  nom.  Oieiza  y  Cortes  v. 
Jacohus,  34  L.  ed.  464,  10  Sup.  Ct  Rep. 
1031. 

7.  It  is  further  insisted  that  the  deposi- 
[108]tionB  and  other  documents  *  which  appear  in 

the  record  have  not  been  properly  and  le- 
gally authenticated.  The  certificate  of  the 
ambassador  in  that  connection  is  that  these 
papers  "are  properly  and  legally  authenti- 
cated so  as  to  entitle  them  to  be  received 
and  admitted  as  evidence  for  similar  pur- 
poses by  the  tribunals  of  Russia."  As  this 
18  a  literal  conformation  to  the  above  stat- 
ute, adding  only  the  words,  "as  evidence,"  it 
is  difficult  to  see  in  what  respect  it  is  defi- 
eient.  If  we  were  to  hold  that  a  certificate 
in  the  language  of  the  statute  was  insuffi- 
cient, the*  certifying  officer  would  be  at 
once  embarked  upon  a  sea  of  speculation  as 
to  the  proper  form  of  such  certificate,  and 
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would  be  utterly  without  a  guide  in  endeav- 
oring to  ascertain  what  the  requirements 
of  the  law  were  in  that  particular.  All 
that  was  decided  in  the  case  of  Re  Oieiza  y 
Cortes,  136  U.  S.  330,  sub  nom.  Oieiza  y  Cor- 
tes V.  Jacobus,  34  •  L.  ed.  464, 10  Sup.  Ct.  Rep. 
1031,  in  this  connection  was  that  deposi- 
tions and  other  papers  authenticated  and 
certified  as  reauired  by  the  act,  were  not  • 
admissible  on  the  part  of  the  accused.  The 
introduction  of  the  words  "as  evidence"  doea 
not  vitiate  the  certificate.  We  find  it  diffi- 
cult to  conceive  any  other  purpose  for  which 
such  depositions  could  be  used  except  aa 
evidence  of  criminality.  , 

8.  No  evidence  was  re<]uired  that  the 
Russian  consul  had  authority  to  make  the 
complaint.  All  that  is  required  by  §  5270 
[U.  S.  Comp.  SUt.  1901.  p.  3591]  is  that 
a  complaint  shall  be  made  under  oath.  It 
may  be  made  by  any  person  acting  wider 
the*  authority  of  the  foreign  government 
having  knowledge  of  the  facts,  or,  in  the 
absence  of  such  person,  1^  the  official  rep- 
resentative of  the  foreign  government,  based 
upon  depositions  in  his  possession,  although 
under  the  first  article  of  the  treaty  the  ac- 
cused can  only  he  surrendered  upon  a  "re- 
quisition" of  the  foreign  government,  and 
by  art.  6  such  requisition  must  be  made  by 
the  "diplomatic  a^ent  of  the  demanding 
government,"  and  m  case  of  his  absence 
from  the  seat  of  government^  by  the  "supe- 
rior consular  officer."  It  is  true  that  art. 
7  of  the  treaty  provides  that  it  "shall  be 
lawful  for  any  competent  judicial  authority 
of  the  United  States,  upon  production  of  a 
certificate  issued  by  the  Secretary  of  State, 
statin^f  that  request  has  been  made  by  the 
Imperial  Government  of  Russia  for  the 
provisional  arrest  of  a  person  convicted  or 
accused  of  the  commission  therdn  *ol  a  [1041 
crime  or  offense  extraditable  under  this  con- 
vention, and  upon  complaint,  duly  made, 
that  such  crime  or  offense  has  been  so  com- 
mitted, to  issue  his  warrant  for  the  appre- 
hension of  such  person;"  and  in  this  case 
it  appears  by  the  certificate  of  the  acting 
Secretary  ot  State  that  application  was 
made  in  due  form  by  the  charge  d'  affaires 
of 'Russia  accredited  to  this  government,  for 
the  arrest  of  Grin,  alleged  U>  be  a  fugitive 
from  the  justice  of  Russia.  This,  however, 
was  entirely  independent  of  the  proceedings 
before  the  magistrate,  which  might  have 
been  instituted  by  any  person  making  a 
complaint  under  oath  and  acting  by  the 
permission  or  authority  of  the  Russian  gov- 
ernment. While  art.  7  undoubtedly  con- 
templates a  prior  certificate  of  the  Secre- 
tary of  State,  the  language  of  the  article  is 
merely  permissive,  and  does  not  compel  the 
production  of  such  certificate  before  the 
warrant  can  be  issued. 

It  might  readily  happen  that  the  foreign 
representative  might  have  no  knowledge  of 
the  facts  necessary  to  be  embodied  in  a  com- 
plaint, and  have  no  documentary  evidence 
then  at  hand  to  prove  them.  In  such  case 
if  a  complaint  could  not  be  made  by  a  pri- 
vate person,  having  knowledge  of  the  facts, 
the  surrender  might  easily  be  defeated  by 
the  fiight  of  the  accused. 
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It  was  formerly  held  that  a  requisition 
-from  the  demanding  government  waa  ncces- 
aary  to  be  produced  before  the  commisaioner 
could  act  (Re  Herris,  32  Fed.  683),  but  the 
opinion  in  this  caae  was  reversed  by  Mr. 
Justice  Brewer  on  appeal  to  the  circuit 
court,  who  held  that  no  preliminary  requi- 
sition was  necessary,  as  extradition  could 
not  be  consummated  without  action  by  the 
executive  in  the  last  instance,  and  that  the 
authority  of  the  foreign  government  to  act 
need  not  appear  in  the  complaint,  if  it  were 
made  to  appear  in  the  examination  before 
the  commissioner,  or  elsewhere  in  the  pro- 
ceeding. Bearing  in  mind  the  frequent 
neccslity  for  immediate  action  in  case  the 
whereabouts  of  the  accused  is  ascertained, 
tue  delay  necessary  to  procure  a  prelimi- 
nary reouisition  might  often  result  in  the 
defeat  of  justice. 

In  Kaine*8  Case,  14  How.  129.  14  li.  ed. 
355.  this  court  was  nearly  equally  divided 
upon  the  question  whether  a  preliminary 
mandate  from  the  executive  was  necessary. 
(195]So  long  as  Mr.  Justice  *Nelson,  who  thought 
such  mandate  necessary,  remained  upon  the 
bench  his  opinion  was  followed  in  the  sec- 
ond circuit  (Re  B enrich,  6  Blatchf.  414, 
Fed.  Cas.  No.  6,369;  Re  Parez,  7  Blatchf. 
34,  345,  Fed.  Cas.  Nos.  4644,  4645) ;  but 
since  that  time  a  different  view  haJs  been 
taken  of  the  question.  Re  Mckodonnell,  11 
Katchf.  79,  Fed.  Cas.  No.  8,771 ;  Re  Thomas, 
12  Blatchf.  370f  Fed.  Cas.  No.  13,887. 
Judge  Lowell's  opinion  accorded  with  the 
later,  and,  as  we  think,  sounder  views  {Re 
Kelley,  2  Low.  Dec.  339, .  Fed.  Cas.  No. 
7,655).  See  b.\bo  Benson  v.  MoMahon,  127  U. 
S.  457,  32  L.  ed.  234,  8  Sup.  Ct.  Rep.  1240. 

9.  It  is  again  objected  tnat  the  facts  set 
forth  in  the  record  show  that  defendant,  if 
guilty  at  all,  is  guilty  of  larceny,  and  not 
of  embezzlement,  and  that,  as  the  lavrs  of 
California  make  a  clear  distinction  between 
embezzlement  and  larceny,  he  cannot  beheld 
for  one  crime  upon  proof  of  his  guilt  of  the 
other.  The  charge  set  forth  in  the  com- 
plaint is  that  Zeefo,  one  of  the  members  of 
the  firm  of  E.  L.  Zeefo  &  Co.,  intrusted  and 
•delivered  a  check  for  the  money  to  Grin, 
who  subsequently  received  the  money  from 
the  bank  to  take  it  to  the  Vladikavkaz 
Railway  Company,  bv  which*  it  was  to  be 
taken  to  Novoroeseesk,  and  upon  the  same 
-day  absconded.  Upon  these  facts  it  is  in- 
sisted that  the  defendant  had  nothing  more 
than  the  bare  custody,  as  distinffuished 
from  the  possession  of  the  money,  and  there- 
fore could  not  and  did  not  embezzle  it,  but 
stole  it. 

.Bv  S  503  of  the  Code  of  California  '*em- 
bezzlement  is  the  fraudulent  appropriation 
•of  property  by  a  person  to  whom  it  has  been 
Intrusted,"  and  by  §  508,  **every  clerk, 
4igent,  or  servant  of  any  person  who  fraud- 
ulently appropriates  to  his  own  use  .  .  . 
4iny  property  of  another  which  has  come  in- 
to his  control  or  care  by  virtue  of  his  em- 
ployment as  such  clerk,  agent,  or  servant, 
is  guilty  of  embezzlement."  As  Grin  was 
clerk  of  the  firm,  and  as  the  money  was  de- 
livered to  him  in  his  capacity  as  clerk  for 
A  special  purpose,  it  certainly  came  into  his 


control  or  care.  We  do  not  care  to  inquire 
into  the  soundness  of  the  distinction  made 
in  some  of  the  older  cases  between  the  cus- 
tody and  possession  of  property,  because 
under  the  section  above  quoted  nothing 
more  is  necessary  to  constitute  embezzle- 
ment than  that  the  party  charged  should 
have  the  control  or  care  of  the  money. 

The  cases  in  California  upon  this  subject 
are  decisive.  Thus,  *in  Em  parte  Bedl&y,  31  [10^ J 
Cal.  108,  where  the  agent  of  an  express  com- 
pany, authorized  to  draw  tel^aphic 
checks  on  his  principal  for  money  to  be  used 
in  the  principal's  business,  but  not  to  draw 
individual  checks,  drew  certain  checks  as 
agent  for  money  to  be  used  in  his  private 
business,  and  the  principal  paid  the  money 
to  the  drawee,  it  was  held  to  amount  to  a 
receipt  of  the  money  of  the  principal  by  the 
agent  "in  the  course  of  his  employment." 
it  was  further  held  that>  In  oroer  to  con- 
vict one  of  embezzling  money  of  his  princi- 
pal, it  was  necessary  to  establish  four 
propositions:  First,  that  the  accused  was 
an  agent;  second,  that  he  received  money 
belonging  to  his  principal;  third,  that  he 
received  it  in  the  course  of  his  employment ; 
fourth,  ^hat  he  converted  it  to  his  own  use 
with  intent  to  steal  the  same.  In  People  t. 
Tomlinson,  102  Cal.  19,  36  Pac.  506,  a  re- 
cent case  upon  the  same  subject,  the  law 
of  California  -was  summed  up  as  follows: 
** Where  one  honestly  receives  the  posseHsion 
of  goods  upon  a  trust,  and  after  receiving 
them  fraudulently  converts  them  to  his  own 
use,  it  is  a  case  of  embezzlement;  .  .  . 
bjit  where  the  possession  has  been  obtained 
through  a  trick  or  device/  with  the  intent, 
at  the  tim»  the  party  receives  it,  to  convert 
the  same  to  his  own  use,  and  <iie  owner  of 
the  property  parts  merely  with  the  posses- 
sion, and  not  with  the  title,  the  offense  ia 
larceny." 

These  cases  are  strictly  in  line  with  that 
of  Jfoore  V.  United  States,  160  U.  S.  268, 
40  L.  ed.  422,  16  Sup.  Ct.  Rep.  294,  in  which 
we  held  that  ''embezzlement  is  the  fraud- 
ulent appropriation  of  property  by  a  per- 
son to  whom  it  has  been  intrusted,  or  into 
whose  hands  it  has  lawfully  come;  and  it 
differs  from  larceny  in  the  fact  that  the 
original  taking  of  the  property  was  lawful, 
or  with  the  consent  of  the  owner,  while  in 
larceny  the  felonious  intent  must  have  ex- 
isted at  the  time  of  taking." 

The  cases  relied  upon  by  the  petitioner 
are  of  the  latter  description.  Thus,  in  Peo- 
ple V.  Abbott,  53  Cal.  284,  31  Am.  Rep.  59, 
defendant  was  instructed  by  a  bank  to  pur- 
chase silver  for  its  account;  and,  to  provide 
him  with  funds,  the  bank  certified  and  de- 
livered him  a  check  drawn  by  him  on  the 
bank.  He  did  not  purchase  the  silver,  but 
used  the  check  for  his  own  purposes.  It 
was  held  that,  if  he  took  the  custcnly  of  the 
certified  check  with  *the  intention  of  steal- [107] 
ing  it,  he  was  guilty  of  larceny.  The  ques- 
tion was  treated  as  one  for  the  jury.  In 
People  V.  Raschkc,  73  Cal.  378,  15  Pac  1? 
it  was  held  that  if  one,  through  false  rep- 
resentations, obtains  the  possession  of  per- 
sonal property  with  the  consent  of  the 
owner,  but  without  a  change  of  the  general 
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^tle,  he  is  guilty  of  larceny,  upon  subse- 
^uentlT  converting  the  same  to  his  own  use, 
if  he  had  the  felonious  intent  to  steal  the 
property  at  the  time  the  possession  was  ob- 
tained. The  authority  of  these  cases  is  not 
-questioned.  In  the  case  under  considera- 
^on,  a  check  was  delivered  to  the  petitioner 
irith  instructions  to  draw  the  mone^r  from 
-the  bank,  take  it  to  the  railway  station,  to 
be  forwarded  to  another  city.  The  facts 
^how  that  he  obtained  possession  of  both 
the  chedc  and  the  money,  honestly,  and  with 
the  consent  of  his  principal,  and  subse- 
•ouently  converted  it  to  his  own  use.  Prima 
lade,  at  least^  this  makes  a  case  of  embex- 
element,  and  if  there  were  in  fact  an  orig- 
inal intent  to  steal,  that  is  a  question  for 
A  jury  in  a  Russian  court  to  pass  upon.  It 
is  sufficient  for  the  purposes  of  tnis  pro- 
^oeeclin^  that  a  prima  facie  case  of  embezzle- 
ment IS  made  out. 

This  disposes  of  all  the  questions  made 
In  the  brief,  and  the  judgment  of  the  Cir* 
<mit  Court  is  affirmed. 


KNIGHTS  TEMPLARS'  &  MASONS'  LIFE 
INDEMNITY  COMPANY,  Petitioner, 

V, 

ROSA  B.  JARMAN. 

(See  8.  C.  Reporter's  ed.  107-210.) 

Ineurance — euicideas  defense — Missouri  sui- 
eide  act—application  to  assessment  insur' 
ance-^-<onstruction  by  state  courts — pro- 
spective operation — repealing  act — sub- 
ject expressed  in  title— -impairment  of  ob- 
ligation of  contract— consent  to  changes 
in  constitution, 

X  Self-dettmctlon  while  Insane  is  as  mncb 
within  the  provisions  of  Mo.  Rev.  Stat.  1870. 
I  5082,  that  it  shall  be  no  defense  to  a  tnit 
on  a  policy  of  life  insurance  that  the  In- 
sured ''committed  salclde,**  unless  the  same 
was  contemplated  at  the  time  application 
was  mode  for  the  policy,  as  Is  the  taking  of 
one*s  own  life  voluntarily  while  sane  and  In 
the  fall  possession  of  one's  mental  faculties. 
— especially  in  view  of  Mo.  Rev.  Stat.  1880. 
I  6570.  declaring  thot  words  and  phrases 
shall  be  taken  In  their  plain,  ordinary,  and 
usual  sense. 

X  The  decisiona  of  the  Missouri  supreme  court 
that  a  repeal  of  Mo.  Rev.  Stat.  1870,  |  6082. 
declaring  that  suicide  shall  be  no  defense  to 
a  suit  on  a  policy  of  insurance,  was  effected 
as  to  all  policies  issued  upon  the  assessment 
plan  after  the  insurance  company  had  ob- 
tained Its  certificate  of  authority  to  do  busi- 
ness as  an  assessment  insurance  company 
under  Mo.  Laws  1887.  p.  100.  by  the  provi- 
sion of  I  10  of  that  act,  that  corporations 
doing  business  thereunder  shall  not  be  sub- 

NoTB. — A»  to  insanity  as  alfeotino  condition 

^§  to  $uicide  in  life  insurance  policy— aee  notes 

to  Hutuai  L.  Ins.  Co.  v.  Wis  well  (Kan.)  35  L  R. 

A.  258 ;  and  Billings  v.  Accident  Ins.  Co.  (Vt.) 

17  L.  R.  A.  80. 

At  to  conflict  between  by-law  and  oertifloate 
^T  policy  of  a  mutual  benefit  tooiety  or  in9ur- 
once  company — see  note  to  McCoy  v.  North- 
western MuL  ReUef  Asao.  (Wis.)  47  h.  R.  A. 
«81. 


ject  to  any  provisions  of  the  general  insur- 
ance law  of  the  state,  **except  as  herein  dis- 
tinctly set  forth," — are  binding  on  the  Su- 
preme Court  of  the  United  States. 

3.  Only  policies  of  insurance  issued  on  the  as- 
sessment plan  after  the  insurance  company 
obtained  its  certificate  of  authority  to  do 
business  as  an  assessment  insurance  com- 
pany under  Mo.  Laws  1887.  p.  100.  are  re- 
lieved from  the  provisions  of  Mo.  Rev.  Stat. 
1870.  I  5082,  declaring  that  suicide  shall  be 
no  defense  to  a  suit  on  a  policy  of  Insurance, 
by  the  proviso  of  |  10  of  the  later  act,  that 
corporations  doing  business  thereunder  shall 
not  be  subject  to  any  provisions  of  the  gen- 
eral insurance  law  of  the  state,  ''except  as 
herein  distinctly  set  forth.** 

4.  A  provision  of  a  statute  amending  Mo.  Rev. 
Stat  1880,  I  5860.  which  had  exempted  in- 
surance companies  doing  business  on  the  as- 
sessment plan  from  any  provisions  of  the 
general  insurance  laws  of  the  state  except 
as  therein  distinctly  set  forth,  by  specially 
applying  to  such  corporations  the  provisions 
of  I  5856.  that  suicide  shall  be  no  defense 
to  a  suit  upon  a  policy  of  insurance.  Is  with- 
in the  title.  "An  Act  to  Repeal*'  Mo.  Rev. 
Stat.  1880,  I  5860,  and  "to  Enact  a  New 
Section  in  Lieu  Thereof." 

5.  An  amendatory  state  statute  will  not  be  de- 
clared invalid  by  the  Supreme  Court  of  the 
United  States  on  the  ground  that  some  of  Its 
provisions  are  not  within  the  scope  of  Its 
title,  where  such  title  contains  a  reference 
to  the  statute  amended,  which,  under  the  de- 
cisions of  the  state  courts.  Is  sufllclent  ta 
sustain  its  validity. 

6.  Cbnceding  that  by  the  repeal,  as  to  Insur- 
ance companies  doing  business  on  the  assess- 
ment plan,  of  the  provisions  of  Mo.  Rev. 
Stat.  1870.  I  5082.  that  suicide  shall  be  no 
defense  to  a  suit  on  a  policy  of  insurance, 
a  provision  In  a  policy  issued  prior  to  such 
repeal,  relieving  the  company  from  liability 
In  case  of  suicide,  became  effective,  no  im- 
pairment of  the  obligation  of  such  contract 
was  made  by  a  subsequent  enactment  spe- 
cially applying  the  provisions  of  the  former 
statute  to  such  companies,  since  all  that  the 
later  act  purported  to  do  was  to  reinstate 
the  parties  In  their  original  rights  prior  to 
the  repealing  act,  which  rights  had  not  been 
affected  by  anything  done  during  the  period 
which  had  elapsed  between  the  two  statutes. 

7.  An  agreement  In  an  application  for  a  policy 
of  insurance  issued  on  the  assessment  plan, 
to  abide  by  the  constitution,  rules,  and  regu- 
latipns  of  the  company  as  they  then  were  or 
might  be  constitutionally  changed  thereafter, 
did  not  amount  to  a  consent  to  such  changes 
which  on  their  face  indicated  that  they  ap- 
plied only  to  policies  thereafter^  to  be  lasued. 

[No.  48.] 

Argued  October  17,  1902.    Decided  Decern' 

ber  8,  1902. 

ON  WRIT  of  CerUorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  to  review  a  jud^ent  which 
affirmed  a  judgment  of  the  Circuit  Court 
for  the  Western  District  of  Missouri  in  fa- 
vor of  plaintiff  in  an  action  upon  a  policy 
of  life  insurance.     Affirmed, 

See  same  case  below,  44  C.  C.  A.  03,  104 
Fed.  638. 

Statement  by  Mr.  Justice  Browns 
This  was  a  writ  of  certiorari  to  review  a 
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Judgment  of  the  circuit  court  of  appeals  af- 
firming a  judgment  of  the  circuit  court  for 
the  western  district  of  Missouri,  overruling 
the  defense  of  suicide  to  an  action  upon  a 
policy  of  life  insurance,  and  awarding 
plaintiff  judgment  for  the  amount  of  the 
policy  and  assessments  thereon. 

An  agreed  statement  of  facts  shows  de- 
fendant to  be  an  Illinois  corporation,  organ- 
ized "for  the  purpose  of  furnishing  life  in- 
demnity or  pecuniary  benefits  to  widows," 
etc. ;  and  that  on  October  19,  1886,  it  issued 
to  John  P.  Jarman,  plaintiff's  husband,  and 
a  citizen  of  Missouri,  a  policy  of  insurance 
or  certificate  of  membersnip,  subject  to  the 
constitution  and  by-laws  of  the  company 
and  certain  conditions  in  the  policy,  one  of 
which  provided  for  its  avoidance  in  case  of 
self-destruction,  "whether  voluntary  or  in- 
voluntary, sane  or  insane."  The  seventh 
stipulation  was  that  "John  P.  Jarman, 
while  insane  to  such  an  extent  as  to  be  in- 
capable of  understanding  the  nature  or  con- 
sequences of  his  act,  took  his  ov^n  life,  and 
came  to  his  death  on  the  12th  day  of  Sep- 
tember, 1898,  by  a  gunshot  wound,  inflicted 
by  himself.  It  is  not  contended,  however, 
by  plaintiff  that  such  self-destruction  was 
the  result  of  accident"  The  further  mate- 
rial facts  are  set  forth  in  the  opinion. 
[199  J  ^Defendant  having  refused  to  pay  the 
amount  of  the  policy  on  account  of  the  sui- 
cide of  the  insured,  Rosa  6.  Jarman,  his 
widow  and  beneficiary,  brought  an  action 
January  19,  1899,  in  the  circuit  court  of 
Grundy  county  to  recover  the  amount  of  the 
policy,  $5,000,  and  assessments,  which  ac- 
tion was  subsequently  removed  to  the  cir- 
euit  court  of  the  United  States  for  the 
western  district  of  Missouri,  upon  the 
ground  of  diversity  of  citizenship.  Tlie 
case  was  submitted  to  the  court  without  the 
intervention  of  a  junr,  and  resulted  in  a 
judgment  in  favor  of  the  plaintiff  in  the 
sum  of  $6,006.30,  which  was  afilrmed  by  the 
circuit  court  of  appeals.  Whereupon  peti- 
tioner sued  out  a  writ  of  certiorari  from 
this  court. 

• 

Messrs,    8.    8.    Orefforj    and    Herrey 

Brjaa  Hieks  argued  the  cause  and  filed  a 
brief  for  petitioner: 

The  obiiga;tion  of  a  contract  is  not  im- 
paired by  legislation  which  relieves  it  from 
■ome  illegality  fastened  upon  it  by  prior  leg- 
islation, thiu  permitting  the  contract  to 
take  effect  as  it  was  originally  made. 

Cooley,  Const.  lim.  p.  374;  3  Story, 
Const.  \  1392;  White  Water  Valley  Canal 
Co.  y.  Vallette,  21  How.  414,  16  L.  ed.  154; 
Little  Rook  v.  Merchants  Nat,  Bank,  98  U. 
8.  308,  25  L.  ed.  108;  Eioell  v.  Daggs,  108 
U.  S.  143,  27  L.  ed.  682,  2  Sup.  Ct.  Rep.  408 ; 
Batteries  v.  Mattaetcson,  2  Pet.  380,  7  L.  ed. 
458;  Watson  v.  Mercer,  8  Pet.  88,  8  L.  ed. 
876;  Cross  v.  United  States  Mortg,  Co,  108 
U.  S.  479,  27  L.  ed.  795,  2  Sup.  Ct.  Rep.  940, 
93  111.  483;  Rosenplanter  v.  Provident  8a/o, 
Life  Assiir,  8oc,  46  L.  R.  A.  473,  37  C.  C.  A. 
566,  96  Fed.  721 ;  Phenix  Ins,  Co,  v.  Pollard, 
63  Miss.  641 ;  Butler  v.  United  States  Bldg, 
d  Loan  Asso,  97  Tenn.  679,  37  S.  W.  385. 

However  law  may  act  upon  contracts,  it 
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does  not  enter  into  them  and  become  a  part 
of  the  agreement. 

3  Story,  Const.  §9  1377,  1378;  Ogden  t. 
Saunders,  12  Wheat.  213,  6  L.  ed.  606. 

It  is  true  the  Constitution  of  Missouri 
prohibits  retrospective  legislation.    Butthia 
statute  is  not,  in  tnat  sense,  retrospective. 
.  Shields  v.  Clifton  Hill  Land  Co,  94  Tenn. 
123,  26  L.  R.  A.  509,  28  S.  W.  668. 

It  is  not  enough  that  the  act  embrace  but 
a  single  subject  or  object,  and  that  all  it» 
parts  are  germane;  the  title  must  express 
that  subject,  and  comprehensively  enough 
to  include  all  the  provisions  in  the  body  of 
the  act. 

Sutherland  Stat.  Constr.  887;  Kansas  v» 
Payne,  71  Mo.  159;  Mewherter  v.  Price,  11 
Ind.  201;  Ryerson  v.  Utley,  16  Mich.  269; 
Dorsey's  Appeal,  72  Pa.  192;  Knoxville  v. 
Lewis,  12  Lea,  180;  Stiefel  v.  MarylanS 
Inst,  for  Instruction  of  the  Blind,  61  Md. 
144;  Fishkill  v.  Fishkill  A  B,  PI.  Road  Co. 
22  Barb.  634;  Qrover  v.  Ocean-Orove  Camp 
Meeting  Asso,  45  N.  J.  L.  399;  State,  Shi- 
vers, Prosecutor,  ▼.  ^etr^on,  45  N.  J.  Jj,  469 ; 
Cooley,  Const.  L.  6th  ed.  179;  Oreaton  t. 
Griffin,  4  Abb.  Pr.  N.  S.  310. 

The  whole  act  can  be  valid,  only  when  the 
subject  stated  includes  all  the  provisions  in 
the  body  of  the  act. 

Montgomery  Mut.  Bldg,  d  Loan  Asso,  t. 
Rffbinsofi,  69  Ala.  413;  Ex  parte  Pollard,  40^ 
Ala.  99;  Orover  v.  Ocean  Orove  Camp-Meet" 
ing  Asso.  45  N.  J.  L.  399;  State,  Shir^ers^ 
Prosecutor,  v.  Newton,  45  N.  J.  L.  469; 
Ryerson  v.  Utley,  16  Mich.  269. 

When  the  title  of  the  act  is  specific,  the- 
act  must  not  include  matters  not  specified^ 
though  they  be  of  the  same  general  charac- 
ter. 

Taylor  y.  Kirhy,  31  111.  App.  658 ;  North 
Chicago  City  R.  Co.  v.  Lake  View,  105  IIU 
207,  44  Am.  Rep.  788 ;  People  ew  rek  Chit- 
tenden V.  Mellen,  32  111.  181. 

The  measure  of  retrospective  legislation  i» 
to  ascertain  whether  or  nfit  it  ^ikes  away 
any  vested  right  which  existed  before  tne 
new  law  became  operative. 

Leete  v.  State  Bank,  116  Ma  184,  21  S^ 
W.  788;  Bope  Mut,  Ins,  Co,  v.  Flynn,  38 
Mo.  483,  90  Am.  Dec  .  438;  Fisher  t.  Fatten,. 
134  Mo.  52,  33  S«  W.  451,  34  S.  W.  1096. 

Jannan  had  ho  vested  right  to  commit 
suicide  at  common  law,  even  if  there  was  no- 
provision  in  the  contract  respecting  suicide* 

Ritter  v.  Mutual  L.  Ins,  Co,  169  U.  S.  139» 
42  L.  ed.  693,  18  Sup.  Ct.  Rep.  300. 

Jarman*8  beneficiary  could  not  acquira- 
anything  but  an  expectancy  during  his  life- 
time, b^use  the  right  was  reserved  to  him. 
to  change  his  bemeficiary  at  any  time  with- 
out her  consent. 

Martin  v.  Stuhhings,  126  111.  387,  18  N^ 
E.  657;  Hopkins  v.  Northwestern  Life  As- 
sur,  Co,  40  C.  C.  A.  1,  99  Fed.  199;  Wist  v- 
Orand  Lodge  A,  O,  U.  W.  22  Or.  271,  29  Pac 
610;  Masonic  Mut,  Ben,  Soc.  v.  Burkhart^ 
110  Ind.  192,  10  N.  E.  79,  11  N.  E.  449; 
Sabin  V.  Phinney,  134  N.  Y.  423.  31  N.  K. 
10B7;  Chambers  v.  Supreme  Tent,  K,  of  Jf- 
(1901)  200  Pa.  244,  49  Atl.  784;  Carpenter- 
V.  Knapp  (1897)  101  Iowa,  712,  38  L.  R.  A^ 
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128,  70  N.  W.  766;  Supreme  Council  C.  K. 
of  A,  V.  Morrison,  16  R.  I.  468,  17  Atl.  67 ; 
I*eter»on  v.  Oibaon,  191  QL  366,  64  L.  R.  A. 
836,  61  N.  B.  127. 

A  prohibitive  statute  cutting  off  a  defense 
provided  for  in  a  contract,  to  oe  effective  in 
M.  stated  contingency,  was  not  intended  to  be 
within  the  constitutional  limitation  as  to 
retrospective  laws. 

Campbell  v.  Bolt,  116  U.  S.  620,  29  L.  ed. 
483,  6  Sup.  Ct.  Rep.  209;  Curtis  v.  Leavitt, 
15  N.  Y.  9;  Berry  v.  Clary,  77  Me.  482,  1 
Atl.  360;  Medical  College  v.  Muldoon,  46 
Ala.  603;  Connecticut  Mut.  L.  Ins.  Co.  v. 
Cushman,  108  U.  S.  61,  27  L.  ed.  648,  2  Sup. 
Ct.  Rep.  236;  Bartford  P.  Ins.  Co.  v.  Chi- 
cago, M.  d  8t.  P.  R.  Co.  62  Fed.  904;  Loi^e- 
ren  v.  Lamprey,  22  N.  H.  434 ;  Kring  v.  Mis- 
souH,  107  U.  S.  221,  27  L.  ed.  606,  2  Sup. 
Ct.  Rep.  443;  Connecticut  Mut.  L.  Ins.  Co. 
T.  Spratley,  172  U.  S.  602,  43  L.  ed.  669,  19 
Sup.  Ct  Rep.  308. 

Dj  a  long  line  of  judicial  decisions  pre- 
Tious  to  the  enactment  of  the  suicide  stat^ 
ute,  the  words  "commit  suicide"  had  been 
held  to  include  onl^  the  ''act  of  a  person  in 
the  possession  of  his  ordinary  reasoning  fao- 
lilties^" — ^a  sane  man. 

Mutual  L.  Ins.  Co.  v.  Terry,  16  Wall.  680, 
21  L.  ed.  236;  Phadenhauer  v.  Oermania  L. 
Ins.  Co.  7  Hdsk.  667,  19  Am.  Rep.  623; 
American  L.  Ins.  Co.  v.  Isett,  74  Pa.  176; 
Phillips  ▼.  Louisiana  Equitable  L.  Ins.  Co. 
26  La.  Ann.  404,  21  Am.  Rep.  649 ;  Pierce  v. 
Travelers'  L.  Ins.  Co.  34  Wis.  389;  Moore  t. 
Connecticut  Mut.  L.  Ins.  Co.  1  Flipp.  363, 
Fed.  Gas.  No.  9,766;  Merritt  v.  Cotton 
States  L.  Ins.  Co.  66  Ga.  103;  Bigelow  v. 
Berkshire  L.  Ins.  Co.  93  U.  S.  284,  23  L.  ed. 
918;  Life  Asso.  of  America  v.  Waller,  67  Ga. 
533;  Charter  Oak  L.  Ins.  Co.  ▼.  Rodel,  96 
U.  8.  836,  24  L.  ed.  433;  Connecticut  Mut. 
L.  Ins.  Co.  y.  Groom,  86  Pa.  96,  27  Am.  Rep. 
^9;  Newton  v.  Mutual  Ben.  L.  Ins.  Co.  76 
K.  Y.  426,  32  Am.  Rep.  336 ;  Scheffer  y.  Na- 
tional L.  Ins.  Co.  26  Minn.  634. 

When  a  member  of  a  mutual  benefit  asso* 
«iation  agrees  in  his  contract  with  such  asso- 
ciation to  be  hound  by  the  laws,  rules,  and 
r^^ations  of  the  association  then  existing, 
aira  by  those  which  may  thereafter  be  prop- 
erly adopted,  he  is,  by  the  force  of  this 
agreement,  bound  by  all  the  subsequent 
amendments  to  such  laws,  rules,  and  regula- 
tions. 

Kom  y.  Mutual  Assur.  8oe.  6  Cranch,  192, 
8  L.  ed.  195;  Mutual  Iteserve  Fund  Life 
Asso.  y.  BamUn,  139  U.  S.  297,  36  L.  ed. 
167,  11  Sup.  Ct.  Rep.  614;  Bupreme  Lodge 
K.  of  P.  y.  Withers^  177  U.  S.  260,  44  L.  ed. 
762,  20  Sup.  Ct.  Rep.  611;  Baydel  y.  Mu- 
tual Reserve  Fund  Life  Asso.  44  C.  C.  A. 
169,  104  Fed.  718,  98  Fed.  200;  Lloyd  y. 
Supreme  Lodge  K.  of  P.  38  C.  C.  A.  664,  98 
Fed.  66;  Supreme  Commandery,  K.  of  O.  R. 
y.  Ainmoorth,  71  Ala.  436,  46  Am.  Rep.  332; 
Stohr  y.  San  Francisco  Musical  Fund  Soc. 
82  CaL  667,  22  Pac.  1126;  Bowie  v.  Grand 
Lodge,  L.  of  W.  99  Cal.  392,  34  Pac.  103; 
Masonic  Mut.  Ben.  Asso.  y.  Severson,  71 
Coon.  719,  43  Atl.  192;  Supreme  Lodge  K. 
<of  P.  y.  Kutsoher,  179  DL  340,  53  N.  B. 
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620 ;  Supreme  Lodge  K.  of  P.  v.  Trebbe.  179 
111.  348,  63  N.  E.  730;  Fullenwider  v.  Su- 
preme Council,  R.  L.  180  111.  621,  64  N.  E. 
486 ;  Baldwin  v.  Begley,  186  111.  180,  66  N. 
E.  1066 ;  Covenant  Mut.  Life  Aaao.  v.  Kent- 
ner,  188  111.  431,  68  N.  E.  966;  Moersch- 
baecher  v.  Supreme  Council,  R.  L.  188  111. 
9,  62  L.  R.  A.  281,  69  N.  E.  17;  Peterson  y. 
Oibson,  191  111.  365,  54  L.  R.  A.  836,  01  N. 
E.  127 ;  Supreme  Lodge,  K.  of  P.  v.  Knight, 
117  Ind.  489,  3  L.  R.  A.  409,  20  N.  E.  480; 
Daughiry  v.  Knights  of  Pythias,  48  La. 
Ann.  1203,  20  So.  712;  Sargent  v.  Supreme 
Lodge,  K.  of  B.  168  Mass.  657,  33  N.  E. 
660;  Pain  v.  SociM  St.  Jean  Baptiste,  172 
Mass.  319,  62  N.  E.  502;  Messer  v.  Ancient 
Order,  U.  W.  180  Mass.  321,  62  N.  E.  252; 
Borgards  y.  F<Myners*  Mut.  Ins.  Co.  79  Mich. 
440,  44  N.  W.  856;  Domes  v.  Supreme 
Lodge  K.  of  P.  75  Miss.  466,  23  So.  191; 
Ellerbe  v.  Faust,  119  Mo.  663,  26  L.  R.  A. 
149,  25  S.  W.  390;  Chadwick  y.  Order  of 
Triple  Alliance,  66  Mo.  App.  463;  Statj  eto 
rel.  Schrempp  v.  Qra/nd  Lodge,  A.  0.  U.  W. 
70  Mo.  App.  456 ;  Brower  y.  Supreme  Lodge 
Nat.  Reserve  Asso.  74  Mo.  App.  490;  Su- 
preme Council,  A.  L.  of  B.  y.  Adams,  68  N. 
H.  236,  44  Atl.  380;  Chambers  v.  Supreme 
Tent,  K.  of  M.  200  Pa.  244,  49  Atl.  784; 
Supreme  Council  C.  K.  of  A.  v.  Morrison, 
16  R.  I.  468,  17  AU.  67;  Supreme  Lodge, 
K.  of  P.  V.  La  Malta,  95  Tenn.  157,  30  L.  R. 
A.  838,  31  S.  W.  493;  West  v.  Grand  Lodge 
A.  0.  U.  W.  14  Tex.  Civ.  App.  471,  37  S.  W. 
966;  Duer  v.  Supreme  Council  0.  of  C.  F. 
21  Tex.  Civ.  App.  493,  62  S.  W.  109;  Fugure 
V.  Mutual  Society  of  St.  Joseph,  46  Vt.  369 ; 
Mutual  Reserve  Fund  Life  Asso.  v.  Taylor, 
99  Va.  208,  37  S.  E.  854;  Schmidt  v.  Su- 
preme Tent,  K.  of  M.  97  Wis.  528,  73  N.  W. 
22;  Bughes  v.  Wisconsin  Odd  Fellows*  Mut. 
L.  Ins.  Co.  98  Wis.  292,  73  N.  W.  1016; 
Loeffler  v.  Modem  Woodmen,  100  Wis.  79, 
76  N.  W.  1012;  Smith  v.  Galloway  [1898] 
1  Q.  B.  71. 

Persons  may  contract  with  the  state  in 
such  a  wa^  that  the  state  may  thereafter 
alter,  modify,  or  repeal  the  contract,  not- 
withstanding the  provision  of  the  Federal 
C6nstitution  that  no  state  may  by  legisla- 
tion impair  the  obligation  of  a  contract; 
and  the  language  of  the  reservation  will  be 
construed  liberally  to  accomplish  the  pur- 
pose intended.  Legislative  enactments  refer 
to  existing  contrad^s  from  their  enactment, 
because  of  the  agreement  of  the  parties. 

Re  Oliver  Lee  d  Go's.  Bank,  21  N.  Y.  9; 
Re  Reciprocity  Bank,  22  N.  Y.  9;  Bamilton 
Gaslight  d  Coke  Co.  v.  Bamilton,  146  U.  S. 
258,  36  L.  ed.  963,  13  Sup.  Ct.  Rep.  90; 
Charlotte,  C.  d  A.  R.  Co.  y.  Gibbes,  27  S.  C. 
385,  4  S.  E.  49.  . 

Mr.  Frederiok  H.  Baoom  argued  the 
cause,  and,  with  Messrs.  E.  M.  Barber  and 
A.  G.  Knight,  filed  a  brief  for  respondent: 

The  policy  sued  on  was  issued  subject  to 
the  laws  of  the  state  of  Missouri  in  force 
at  the  time  of  its  issue,  which  entered  into 
and  formed  a  part  of  the  contract;  and 
hence  the  provision  that  the  policy  should 
be  void  in  case  of  the  suicide,  of  the  member 
was  itself  void. 
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Btaie  ew  rel,  Atiy.  Oen.  ▼.  Merchant's 
ExcK  Mut,  Benev.  Aaao.  72  Mo.  146;  Na- 
tional Union  t.  Marlow,  21  C.  C.  A.  80,  4 
U.  S.  App.  95,  74  Fed.  776;  Toomey  v.  Su- 
preme Lodge  K.  of  P.  147  Mo.  129,  48  S.  W. 
036;  New  York  L.  Ins.  Co,  v.  Cravens,  178 
U.  S.  380,  44  L.  ed.  Ill6,  20  Sup.  Ct  Rep. 
062 ;  Equitable  Life  Aasur.  8oo.  v,  Clemente, 
140  U.  S.  226,  sub  nom.  Equitable  Life 
Aasur.  Boo,  v.  Pettua,  36  L.  cd.  407,  11  Sup. 
Ct.  Rep.  822;  White  y,  Connecticut  Mut.  L. 
Jna.  Co,  4  Dill.  177,  Fed.  Caa.  No.  17,546; 
Havens  v.  Oermania  P.  Ins,  Co,  123  Mo. 
403,  26  L.  R.  A.  107,  27  8.  W.  718 ;  Christian 
▼.  Connecticut  Mut.  L.  Ina,  Co,  143  Mo.  460, 
45  S.  W.  268;  Horton  v.  New  York  L,  Ina. 
Co,  161  Mo.  604,  62  S.  W.  366;  Knights 
Teniplar  d  M,  Life  Indemnity  Co,  t.  Berry, 
1  C.  C.  A.  561,  4  U.  S.  App.  363,  50  Fed. 
511 ;  Toomey  v.  Supreme  Lodge  K,  of  P,  147 
Mo.  129,  48  8.  W.  036;  Kern  v.  Supreme 
Council,  A,  L.  of  E.  167  Mo.  471,  67  S.  W. 
262. 

'*  Self-destruction  "  and  "  suicide  "  are 
aynonymous  terms. 

Cwinecticut  Mut,  L.  Ins,  Co,  t.  Akens, 
160  U.  S.  468,  37  L.  ed.  1148,  14  Sup.  Ct. 
Rep.  165;  Haynie  ▼.  Knights  Templars  d 
M,  Life  Indemnity  Co,  139  Mo.  431,  41  S. 
W.  461. 

There  can  be  no  auicide  nor  aelf-deatruc- 
tion  without  an  intent. 

Breasted  v.  Farmers'  Loan  d  T,  Co,  4  Hill, 
73;  Manhattan  L,  Ins,  Co.  v.  Broughton,  100 
U.  S.  121,  27  L.  ed.  878,  3  Sup.  Ct  Rep.  00; 
Bigelow  v.  Berkshire  L,  Ins.  Co,  03  U.  S. 
284,  23  L.  ed.  918;  Adkina  v.  Columbia  L. 
Ins,  Co,  70  Mo.  27,  36  Am.  Rep.  410. 

The  intent  of  the  statute  was  to  prohibit 
the  defense  of  suicide  unless  suicide  was  con- 
templated when  the  policy  was  taken  out. 

Keller  v.  Travelers*  Ins.  Co.  58  Mo.  App. 
657;  McDonald  v.  Bankers  Life  Asso,  154 
Mo.  627,  55  S.  W.  909;  Logan  v.  Fidelity 
d  C,  Co,  146  Mo.  114,  47  S.  W.  048;  Chris- 
tian y.  Connecticut  Mut,  L,  Ins.  Co,  143  Mo. 
460,  45  S.  W.  268;  ^tna  L,  Ins,  Co,  v. 
FloHda,  30  L.  R.  A.  87,  16  C.  C.  A.  618,  32 
U.  S.  App.  753,  69  Fed.  932;  John  Hancock 
Mut,  L,  Ins,  Co',  T.  Moore,  34  Mich.  42. 

The  suicide  of  a  sane  person  avoids  the 
policy,  whether  so* stipulated  therein  or  not 

Ritter  ▼.  Mutual  L,  Ins,  Co,  169  U.  S.  130, 
42  L.  ed.  693,  18  Sup.  Ct.  Rep.  300. 

The  statute  of  1887  had  no  retrospective 
operation,  because  the  state  Constitution 
forbade  it. 

Hope  Mut,  Ins,  Co.  v.  Flynn,  38  Mo.  483, 
90  Am.  Dec.  438;  Barton  County  v.  Walser, 
47  Mo.  189. 

Statutes  are  construed  to  operate  pros- 
pectively only,  even  in  the  absence  of  such 
a  constitutional  prohibition. 

City  R.  Co,  V.  Citizens'  Street  R.  Co.  166 
U.  S.  5.57.  41  L.  ed.  1114,  17  Sup.  Ct.  Rep. 
663 ;  Voigt  v.  Kersten,  164  III.  314,  45  N.  £. 
643.  See  also  Moore  v.  Chicago  Guaranty 
Fund  Life  Soc,  178  III.  202,  52  N.  E.  882. 

The  suicide  statute  of  Missouri  has  never 
been  repealed*. 

Knights  Templar  d  M,  Life  Indemnity  Co, 
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V.  Berry,  1  C.  C.  A.  561,  4  U,  S.  App.  363», 
50  Fed.  511. 

If  the  suicide  clause  in  the  policy  was 
void,  and  the  effect  of  the  statute  of  1887 
was  to  validate  it,  it  would  be  injecting  into 
the  contract  a  provision  which  did  not  be- 
fore exist, —  which  could  not  be  done. 

Satterlee  v.  Matthewson,  2  Pet.  380,  7  "L^ 
ed.  458. 

As  to  policies  subsequently  issued  by  as-> 
seesment  companies  after  the  law  of  1887,. 
there  would  bie  an  exemption  from  the  sui- 
cide law. 

Haynie  v.  Knights  Templars  d  M,  Life  In* 
demnity  Co.  139  Mo.  416,  41  S.  W.  461. 

The  title  of  the  act  of  1897  fully  expresses-, 
its  object. 

State  V.  Miller,  45  Mo.  496 ;  State  ex  reL 
Wolfe  V.  Branson,  116  Mo.  271,  21  S.  W. 
1125;  State  ex  rel.  Kirkwood  v.  Heege,  135- 
Mo.  112,  36  S.  W.  614;  State  ex  rel,  Dick- 
ason  V.  Marion  County  Ct.  128  Mo.  440,  31 
S.  W.  23. 

Mere  matters  of  detail  need  not  be  stated 
in  the  title. 

State  ex  rel,  Wolfe  ▼.  Branson,  115  Mo^ 
271,  21  S.  W.  1125. 

The  supreme  court  of  Missouri  has  held 
the  act  in  question  valid. 

Toomey  v.  Supreme  Lodge  K,  of  P,  147 
Mo.  129,  48  S.  W.  036;  Logan  v.  Fidelitj^ 
d  C,  Co,  146  Mo.  114,  47  S.  W.  048. 

Jarman  bad  no  intent  to  take  his  own 
life,  nor  did  he  know  what  he  was  doins.. 
The  gist  of  the  defense  of  suicide  or  self* 
destruction  is  the  intent,  and  if  there  waa 
no  intent  Jannan  did  not,  in  a  legal  sense,, 
take  his  own  life. 

Leman  v.  Manhattan  L,  Ins,  Co,  46  La.. 
Ann.  1189,  24  L.  R.  A.  589,  15  So.  388; 
Connecticut  Mut,  L.  Ins,  Co,  v.  MoWhirter^ 
19  C.  C.  A.  519,  44  U.  8.  App.  492,  73  Fed. 
444;  Travelers'  Ins,  Co.  v.  Nitterhouse,  11 
Ind.  App.  155,  38  N.  E.  1110;  Hale  v.  Life 
Indemnity  d  Invest,  Co,  61  Minn.  516,  6$ 
N.  W.  1108;  Edwards  v.  Travelers^  L,  Ins^ 
Co.  20  Fed.  661. 

There  can  be  no  such  thing  in  law  as  in- 
sane or  involuntary  suicide. 

Haynie  v.  Knights  Templars  d  M,  Life  In^ 
dfimnity  Co.  139  Mo.  416,  41  S.  W.  461; 
Adkifis  T.  Columbia  L.  Ins,  Co,  70  Mo.  27^ 
35  Am.  Rep.  410. 

It  is  conceded  that  Jarman  did  not  know 
either  the  nature,  moral  or  physical,  or  the- 
consequences,  moral  or  physical,  of  what  h» 
was  doing.  Therefore  it  follows  that  the 
condition  of  the  policy  in  regard  to  self- 
destruction,  voluntary  or  involuntary,  sane 
or  insane,  does  not  apply. 

Bigelow  v.  Berkshire  L,  Ins,  Co,  03  U.  8. 
284,  23  L.  ed.  918;  John  Hancock  Mut,  L, 
Ins,  Co,  V.  Moore,  34  Mich.  42;  Black&tone 
V.  Standard  Life  d  Acci,  Ins.  Co,  74  Miclw 
592,  3  L.  R.  A.  486,  42  N.  W.  156. 

It  is  not  suicide  if  the  insured  did  not 
have  the  intent  to  do  the  act,  or  did  not 
realize  tJie  physical  consequences  of  his  act 

Pierce  v.  Travelers'  L,  Ins,  Co.  34  Wis. 
389 ;  Grand  Jjodge  I,  O.  of  M,  A,  ▼.  Wietingp 
168  111.  408,  48  N.  E.  59;  Eastabrook  T. 
Union  Mut.  L.  Ins,  Co,  54  Me.  224,  89  Am. 
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Dec.  743;  Streeter  v.  Western  Union  Mui. 
Ufe  d  AcoL  8oc.  65  Mich.  199,  31  N.  W.  779. 

The  coutract  U  one  of  life  insurance,  and 
cmnnot  be  modified  except  by  the  consent  of 
both  parties. 

Com,  V.  Wetherhee,  106  Mass.  149;  ^o- 
tionai  Union  v.  Marlow,  21  C.  C.  A.  89,  40 
U.  S.  App.  96,  74  Fed.  776. 

What  is  here  called  the  constitution  is  not 
the  charter,  but  is  simply  a  code  of  by-laws 
under  an  inappropriate  name. 

Supreme  Lodge,  K,  of  P,  v.  Knight,  117 
Ind.  489,  3  L.  R.  A.  409,  20  N.  £.  483;  MuU 
roy  y.  Supreme  Lodge,  K.  of  B,  28  Mo.  App. 
463. 

The  amendments  to  the  by-laws  did  not 
affect  this  policy,  because  they  do  not  pur- 
port to  have  any  rArospective  operation.' 

Comes  V.  lotca  State  Traveling  Men's 
Asm).  106  Iowa,  281,  76  N.  W.  683;  Spencer 
▼.  Grand  Lodge,  A.  0.  U.  W.  22  Misc.  147, 
48  N.  Y.  Supp.  690,  Affirmed  in  63  App. 
Diy.  627,  65  N.  Y.  Supp.  1146;  Grand  Lodge, 
A,  O.  U,  W,  V.  Stumpf,  24  Tex.  CSv.  App. 
309,  68  8.  W.  840;  Bobhs  ▼.  lovxi  Mut.  Ben. 
Asso.  82  Iowa,  107,  11  L.  R.  A.  299,  47  N. 
W.  983;  Sieverts  v.  National  Benev.  Asso. 
95  Iowa,  710,  64  N.  W.  671;  Benton  v. 
Brotherhood  of  Railroad  firakemen,  146  111. 
570,  34  N.  E.  939. 

The  company  had  no  power  to  alter  the 
contract  by  amendments  to  its  constitution 
or  by-laws. 

Hobhs  V.  JouHi  Mut.  Ben.  Asso.  82  Iowa, 
107,  11  L.  R.  A.  299,  47  N.  Vf.9SZ;Pokrefky 
V.  Detroit  Firemen's  Fund  Asso.  121  Micb. 
453,  80  N.  W.  240;  Voigt  ▼.  Kersten,  164 
m.  314,  45  N.  £.  543;  Starling  v.  Supreme 
Council  R.  T.  of  T.  108  Mich.  440,  66  N.  W. 
340;  Bale  v.  Equitable  Aid  Union,  168  Pa. 
377,  31  Atl.  1066;  Weiler  v.  Equitable  Aid 
Union,  92  Hun,  277,  36  N.  Y.  Supp.  734; 
hy singer  v.  Supreme  Lodge,  K.  d  L.  of  B. 
42  Mo.  App.  635;  Morrison  v.  Wisconsin 
Odd  Fellows  Mut.  L.  Ins.  Co.  59  Wis.  162, 
18  N.  W.  13;  Grand  Lodge,  A.  0.  U.  W.  v. 
Sater,  44  Mo.  App.  452;  Smith  y.*Supreme 
Lodge  K.  of  P.  83  Mo.  App.  512;  Langan  v. 
American  Legion  of  Bonor,  34  Misc.  629,  70 
N.  Y.  Supp.  663 ;  Newhall  v.  Supreme  Coun- 
cU,  A.  L.  of  B.  181  Masa  111,  63  N.  K  1; 
Supreme  Council,  A.  L.  of  B.  v.  Getz,  50  C. 
C.  A.  153,  112  Fed.  119;  Gaut  v.  American 
Legion  of  Bonor,  107  Tenn.  603,  55  L.  R.  A. 
466,  64  S.  W.  1070;  Peterson  v.  Gibson,  191 
111.  366,  64  L.  R.  A.  836,  61  N.  E.  127; 
Bragau:  v.  Supreme  Lodge,  K.  d  L.  of  B. 
128  N.  C.  354,  54  L.  R.  A.  602,  38  S.  E. 
905;  Strauss  v.  Mutual  Reserve  Fund  Life 
At^fo.  128  N.  C.  465,  64  L.'  R.  A.  606,  39  S. 
E.  55;  Wist  v.  Grand  Lodge,  A.  0.  U.  W. 
22  Or.  271,  29  Pac.  610;  Deuble  v.  Grand 
Lodge,  A.  0.  U.  W.  66  App.  Div.  323,  72 
N.  Y.  Supp.  765. 

The  question  as  to  the  I'easonableness  of 
the  change  is  immaterial. 

Gaut  V.  American  Legion  of  Bonor,  107 
Tenn.  603,  55  L.  R.  A.  465,  64  8.  W.  1070, 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

Tliis  case  turns  principally  upon  the  ap- 
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plicability  to  the  policy  in  question  of  § 
5082  of  the  Revised  Statutes  of  Missouri  of 
1879,  afterwards  Rev.  SUt.  1889,  §  5856 
(hereinafter  termed  the  suicide  statute), 
which  was  in  force  in  1885,  when  :  us  pol- 
icy  was  written.    The  section  is  as  follows: 

''In  all  suits  upon  policies  of  insurance 
on  life  hereafter  issued  by  any  company  do- 
ing business  in  this  state,  it  shall  be  no  de- 
fense that  the  insured  committed  suicide, 
unless  it  shall  be  shown  to  the  satisfaction 
of  the  court  or  jury  trying  the  cause  that 
the  insured  contemplated  suicide  at  the  time 
he  made  his  application  for  the  policy,  and 
any  stipulation  m  the  policy  to  the  contrary 
shall  be  void." 

1.  The  first  defense. in  order  of  time  is 
that  Jarman  did  not  commit  suicide  within 
the  meaning  of  this  act,  since  the  stipulated 
fact  was  that  he  shot  himself  while  insane 
to  such  an  extent  as  to  be  incapable  of  un- 
derstandimr  the  nature  or  consequences  *of  [800J 
his  act.  The  position  of  the  company  in 
this  connection  is  that  the  enactment  above 
quoted,  that  "it  shall  be  no  defense  that  the 
insured  committed  suicide,"  relates  only  to 
cases  where  the  insured  takes  his  own  life 
voluntarily,  while  sane,  and  in  full  posses* 
sion  of  his  mental  faculties;  and  hence,  the 
provision  of  the  policy,  that  "in  case  of  the 
self-destruction  of  the  holder  of  l^iis  policy, 
whether  voluntary  or  involuntary,  sane  or 
insane,  .  .  .  this  policy  shall  become 
null  and  void,"  applies,  and  exonerates  tho 
company  from  all  liability  bevond  that  pro- 
vided in  the  policy,  "that  in  the  case  of  the- 
suicide  of  the  holder  of  this  policy,  then  thi» 
company  will  pay  to  his  widow  and  heirs  or 
devisees  such  an  amount  of  his  policy  as  the 
member  shall  have  paid  to  this  company  oa 
the  ^licy  in  assessments  on  the  same  wiUi- 
out  interest." 

This  contention  is  founded  upon  the  rul- 
ing of  this  court  in  Mutual  L.  Ins.  Co.  ▼» 
Terry,  15  Wall.  580,  21  L.  ed.  236,  and  cog- 
nate cases,  to  the  effect  that  a  similar  pro- 
vision avoiding  a  policy  in  case  the  insured 
should  "die  by  his  own  hand"  applied  only 
where  the  insured  intentionally  takes  hi» 
own  life,  while  in  possession  of  his  ordinary 
reasoning  faculties,  and  does  not  apply 
when  he  is  unable  to  understand  the  moral 
character,  the  general  nature,  consequences 
and  effects  of  the  act  he  is  about  to  com- 
mit, or  when  he  is  impelled  thereto  by  an 
insane  impulse,  which  he  has  not  the  power 
to  resist. 

But  we  are  of  opinion  that  the  word 
"suicide"  is  not  used  in  this  statute  in  it» 
technical  and  legal  sense  of  self-destruction 
by  a  sane  person,  but  according  to  its  pop- 
ular meaning  of  death  by  one's  own  hand, 
irrespective  of  the  mental  condition  of  the 
person  committing  the  act.  The  result  of 
the  construction  urged  by  the  defendant 
would  be  that,  if  a  perfectly  sane  man  vol- 
untarily and  from  anger,  pride,  or  jealousy, 
or  a  mere  desire  to  escape  from  the  ills  of 
life,  puts  an  end  to  his  life,  and  thereby  b^ 
comes  guilty  of  the  crime  of  self-murder^ 
and  of  a  fraud  upon  the  insurance  company, 
the  company  would  still  be  responsible,  un- 
less it  could  be  shown  that  the  inAur«id  con- 

143 


200-201 


SUFBEKE  COUBT  OF  THE  UNITED  STATES. 


Oct.  Tebm, 


templated  suicide  at  the  time  lie  made  his 
application  for  the  policy;  while,  if  he  com- 
mitted the  same  act  while  insane,  and 
therefore   irresponsible,  the   statute  would 

fSOlJnot  apply,  and  the  company  would  not  *be 
liable  under  the  terms  of  the  policy,  which 
provided  that  it  should  become  void  "in 
case  of  the  self-destruction  of  the  holder 
.  .  .  whether  voluntary  or  involuntary, 
sane  or  intane,*'  In  the  one  case,  as  we 
held  in  Ritter  v.  Mutual  L.  Ins,  Co,  169  U. 
S.  139,  42  L.  ed.  693,  18  Sup.  Ct.  Rep.  300, 
that  is,  of  self-destruction  by  a  sane  man, 
not  only  would  the  policy  be  void,  whether 
there  were  a  provision  to  that  effect  or  not, 
but  even  a  contract  that  it  should  be  valid 
under  such  circumstances  was  thought  to  be 
against  public  policy  and  subversive  of 
sound  morality  (p.  154,  L.  ed.  p.  698,  Sup. 
Ct.  Rep.  p.  505),  while  in  the  other  ease  of 
a  suicide  by  an  insane  person,  the  insured 
is  guilty  of  no  wronff  to  the  company  if  he 
be  incapable  of  understanding  the  moral 
consequences  of  his  own  act,  and  there  is 
no  reason  in  law  or  morals  why  the  com- 
pany should  not  paj.  It  is  impossible  to 
suppose  that  the  legislature  could  have  con- 
templated such  a  contingency,  and  a  con- 
struction that  would  lead  to  this  result 
should  be  deemed  inadmissible,  unless  the 
language  of  the  statute  were  too  nlain  to  be 
misunderstood. 

The  statute  was  manifestly  intended  to 
apply  to  all  cases  of  self-destruction  or  sui- 
cide, unless  the  same  were  contemplated  at 
the  lime  application  was  made  for  the  pol- 
icy, and  the  fact  that  we  may  have  given  a 
different  construction  to  the  same  words 
when  used  in  a  policy  of  insurance  does  not 
militate  against  this  theory.  The  same 
words  mav  require  a  different  construction 
when  used  in'  different  documents,  as,  for 
instance,  in  a  contract,  and  a  statute;  and 
identity  of  words  is  not  decisive  of  identity 
of  meaning  where  they  are  used  in  different 
connections  and  for  different  purposes.  In 
a  contract,  the  technical  rights  of  the  par- 
ties only  are  involved;  in  a  statute,  an  im- 
portant question  of  public  policy.  If  Uiis 
statute  were  read  alone  and  disembarrassed 
by  the  construction  given  to  these  words  in 
policies  of  insurance,  not  a  doubt  would 
arise  as  to  its  application  to  all  cases  of 
self-destruction;  and  when  we  examine  the 
theory  of  the  defendant,  and  find  that  it 
leads  to  the  conclusion  that  the  company 
would  be  liable  if  the  insured  had  commit- 
ted a  fraud  upon  it,  and  would  not  be  liable 
if  he  had  taken  his  life,  though  guilty  of  no 
fraud,  the  theory  must  be  rejected  without 
hesitation.  The  construction  we  have  given 
to  the  words  "committed  suicide"  in  this 

(202]  act  U  fortified  by  ^refereoce  to  9  6570,  Ma 
Rev.  Stat.  1889,  referring  to  the  construc- 
tion of  statutes,  whidi  provides  that 
"words  and  phrases  shall  be  taken  in  their 
plain,  or  ordinary  and  usual,  sense;  but 
technical  words  and  phrases,  having  a  pe- 
culiar and  appropriate  meaning  in  law, 
shall  be  understood  according  to  their  tech- 
nical import."  Undoubtedly  the  word 
"suicide"  in  its  usual  sense  includes  aH, 
m^p»  of  self-destruction. 


2.  We  are  next  brought  to  the  considera* 
tion  of  the  applicabili^  of  the  suicide  stat- 
ute (9  5982)  to  policies  of  this  company  is- 
sued at  this  time.  This  act,  upon  its  face, 
applies  to  all  insurance  companies  "doing 
business  in  this  state,"  and  to  all  policies 
issued  by  such  companies  after  the  date  of 
the  act.  It  undoubtedly  governs  the  rights 
of  the  parties  in  this  case,  except  so  far  as 
the  same  may  have  been  modified  by  an  act 
passed  in  1887,  authorizing  the  incorpora- 
tion of  insurance  companies  on  the  assess- 
ment plan.  Section  10  of  this  act  (Laws 
1887,  pp.  199,  204)  is  now  known  as  §  5869 
of  the  Kevised  Statutes  of  Missouri  of  1889, 
and  provides  that  corporations  "doing  busi- 
ness under  this  article"  shall  make  certain 
annual  statements,  which,  as  well  as  other 
requirements,  are  also  made  applicable  to 
foreign  companies,  with  the  following  pro- 
viso: "Provided,  always.  That  nothing 
herein  contained  shall  subject  any  corpora- 
tion doing  business  under  this  article  to  any 
other  provisions  or  requirements  of  the  gen- 
eral insurance  laws  of  this  state,  except  aa 
distinctly  herein  set  forth."  It  appears 
that  the  defendant  in  t^is  case,  which  is  a 
citizen  of  Illinois,  elected  to  take  advantage 
of  this  law,  and  on  June  18,  1888,  received 
from  the  insurance  department  of  the  state  * 
authority  to  do  business  thereunder  up- 
on the  assessment  plan.  As  to  policies  is- 
sued upon  the  assessment  plan  subsequent 
to  this  date  and  prior  to  1897,  the  supreme 
court  of  Missouri  held  that  the  suicide  stat- 
ute, above  quoted,  does  not  apply.  Haynie 
V.  Knights  Templars  A  Masonxo  Life  Indent 
nity  Co.  139  Mo.  416,- 41  S.  W.  461.  To  the 
same  effect  are  Hanford  v.  Mfusaohusetts 
Ben,  Asso,  122  Mo.  50,  26  S.  W.  680;  Jacobs 
V.  Omaha  Life  Asso,  142  Mo.  49,  43  S.  W. 
375,  and  Aloe  v.  Mutual  Reserve  Life  Asso. 
147  Mo.  561,  49  S.  W.  553.  It  U  true  the 
authority  of  these  cases  was  somewhat 
shaken  by  the  recent  case  of  Aloe  v.  Fidel' 
ity  Mut,  Life  Asso.  164  Mo.  675,  55  S.  W. 
993,  which  *did  not  involve  the  repeal  of  the  [203] 
suicide  'statute,  but  of  another  statute,  pro- 
viding that  no  misrepresentation  should  be 
deemed  material,  unless  the  matter  misrep- 
resented should  have  contributed  to  the 
death  of  the  insured.  The  case,  however, 
turned,  as  did  the  cases  above  cited,  upon 
the  scope  of  the  proviso  of  9  5869,  and  a 
persuasive  opinion  was  delivered  by  Judge 
Valliant  in  favor  of  the  theory  that  the  pro- 
viso was  intended  to  relate  only  to  the  or- 
ganization of  the  corporations,  and  the  ex- 
tent to  which  they  should  be  subject  to  the 
supervision  of  the  department  of  insurance, 
and  under  the  superintendent's  control. 
This  opinion  was  delivered  in  the  first  de- 
partment of  the  supreme  court,  and,  there 
being  a  dissent,  the  cause  was  transferred 
to  the  court  in  bono,  wherein  a  majority  of 
the  court  apparently  differed  from  the  views 
expressed  by  Judge  Valliant,  and  reaffirmed 
the  cases  above  cited.  These  cases,  includ- 
ing the  Haynie  Case,  must  therefore  be  re- 
garded as  representing  the  views  of  the  su- 
preme court  that  the  suicide  statute  was 
actually  repealed  l^  the  act  of  1887  as  to 
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policies  thereafter  issued,  and  that  view  is, 
oi  course,  binding  upon  this  court. 

But  we  are  of  the  opinion  that  this  stat- 
ute was  intended  to  be  prospective  in  its 
operation,  and  that  the  rights  of  the  defend- 
ant as  an  assessment  company  under  the 
act  of  1887  began  in  June,  1888,  with  its 
•certificate  of  authority  to  do  business  under 
that  act,  and  with  respect  to  policies  ante- 
rior to'  that  date  the  rights  of  the  parties 
are  to  be  determined  by  the  suiade  statute, 
§  5855,  Rev.  Stat.  1889.  It  must  be  borne 
in  mind  that  the  repealing  act  of  1887,  now 
known  as  Rev.  Stat.  1889,  §  5869,  was  not 
passed  as  an  independent  statute,  but  as  § 
10  of  a  new  statute  of  fourteen  sections, 
entitled  "An  Act  to  Provide  for  the  Incorpo- 
ration and  Regulation  of  Associations,  Soci- 
eties, or  Companies,  Doing  a  Life  or  Casu- 
alty Insurance  Business  on  the  Assessment 
Plan."  The  prior  sections  define  what 
shall  be  deemed  a  contract  of  insurance  up- 
on the  assessment  plan,  V'^w  the  corpora- 
tions are  formed,  what  the  policies  should 
specify,  giving  general  details  with  regard 
to  the  management  of  the  business,  and  then 
providing,  in  §  10,  for  annual  statements 
made  by  "every  corporation  doin^  business 
under  this  act,"  with  the  provision  that 
(2041  "nothing  herein  contained  'shall  subject  any 
corporation  doing  business  under  this  act 
to  any  provisions  or  requirements  of  the 
general  insurance  laws  of  this  state,  excent 
as  distinctly  herein  set  forth."  This  whole 
act,  slightly  amended  in  language,  was  car^ 
ried  into  the  Revised  Statutes  of  1889  as 
•chapter  89,  article  3.  It  seems  to  us  quite 
clear  that  the  declaration  of  the  proviso 
that  corporations  "doing  business  under 
this  act"  shall  not  be  subject  to  the  general 
insurance  laws  of  the  state,  applies  only  to 
corporations  which  took  out  a  certificate  of 
authority  from  the  insurance  department  to 
do  business  on  the  assessment  plan,  and  to 
policies  thereafter  issued  by  such  compa- 
nies, notwithstanding  the  fact  that  such 
companies  may  have  issued  policies  under 
the  general  insurance  laws  of  the  state 
prior  to  the  act  of  1887.  The  words  "doing 
business"  evidently  refer  to  issuing  policies, 
and  not  to  paying  them.  A  man  does  busi- 
ness when  he  contracts  obligations;  he 
ceases  to  do  business  when  he  discharges 
them. 

This  is  not  only  the  natural  construction 
of  the  act,  but  to  hold  that  the  proviso  ap- 
plies to  policies  antecedently  issued  might 
open  it  to  the  imputation  of  impairing  the 
obligation  of  contracts  previously  entered 
into  between  these  companies  and  their  in- 
sured, since  these  policies  amounted  to  a 
special  agreement  on  the  part  of  the  com- 
panies that  they  would  be  liable  in  case  of 
suicide, — an  agreement  upon  which  the  in- 
sured and  his  beneficiaiy  were  entitled  to 
rely.  The  provision  of  the  suicide  statute, 
that  it  shall  be  no  defense  that  the  insured 
committed  suicide,  and  that  any  stipulation 
in  the  policy  to  the  contrary  shall  be  void, 
must  be  considered  as  imposing  a  condition 
upon  every  policy  thereafter  issued,  not- 
withstanding any  stipulation  in  the  policy 
to  the  contrarv.  It  must  be  treated  as  an 
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independent  and  binding  obligation,  and  as 
overriding  and  nullifying  &nj  stipulation 
of  the  parties.  As  Mr.  Justice  Gray  ob- 
served in  Equitable  Life  Aeeur,  800,  v.  Cle- 
mcnte,  140  U.  S.  226,  eub  nom.  Equitable 
Life  Assur.  8oe.  ▼.  Pettua,  35  L.  ed.  497,  11 
Sup.  Ct  Rep.  822:  "The  statute  .  .  . 
is  mandatory,  and  controls  the  nature  and 
terms  of  the  contract  into  which  the  com- 
panymay  induce  the  assured  to  enter." 

But  we  do  not  find  it  necessary  to  express 
an  opinion  whether,  if  the  act  of  1887  were 
plainly  applicable  upon  its  face  to  antece- 
dent policies,  it  would  be  objectionable  as 
impairing  the  obligation  *of  contracts  en- [208] 
tercd  into  between  the  insurance  company 
and  insured,  inasmuch  as  we  are  clearly  of 
opinion  that  it  should  not  be  held  to  apply 
to  such  unless  its  language  imperatively  de- 
mand it  City  R,  Co.  T.  Citizens'  Street  R. 
Co,  166  U.  S.  557,  565,  41  L.  ed.  1114,  1117, 
17  Sup.  Ct.  Rep.  653. 

Were  the  act  of  1887  more  ambiguous 
than  it  is  as  to  its  application  to  past 
transactions,  we  should  still  be  disposed  to 
apply  the  cardinal  rule  of  construction,  that 
where  the  language  of  an  act  will  bear  two 
interpretations,  equally  obvious,  that  ona 
which  is  clearly  in  accordance  with  the 
provisions  of  the  Constituticm  is  to  be  pre- 
ferred. Endlich,  Interpretation  of  Statutes^ 
^ .  178.  This  rule  was  applied  by  this  court 
in  Qranada  County  v.  Brogden^  112  U.  S. 
261,  8ub  nom.  Chranada  County  v.  Brown^  28 
L.  od.  704,  5  Sup.  Ct.  Rep.  125;  Preseer  t. 
Illinoie,  116  U.  S.  252,  269,  29  L.  ed.  615, 
620,  6  Sup.  Ct.  Rep.  580,  and  Hooper  v. 
California,  165  U.  S.  648,  657,  39  L.  ed.  297, 
301,  5  Inters.  Com,  Rep.  610,  15  Sup.  Ct. 
Rep.  207. 

We  do  not  wish  to  be  understood,  how- 
ever, as  expressing  an  opinion  upon  the  con- 
stitutionality of  the  act  of  1887,  if  it  were 
applied  to  prior  policies,  but  simply  as 
holding  thaty  in  view  of  the  language  of  the 
act,  and  the  doubtfulness  of  its  constijtu- 
tionality  as  applied  to  prior  policies,  it 
should  only  be  ^ven  effect  in  cases  of  poli- 
cies thereafter  issued. 

But  there  is  another  argument  in  this 
connection  which  ought  not  to  be  over- 
looked, and  which  is,  in  our  opinion,  deci- 
sive that  the  suicide  statute  is  applicable  to 
this  policy.  In  1897  a  law  was  passed  by 
the  legislature  of  Missouri,  specially  apply- 
ing the  suicide  statute  to  insurance  compa- 
nies doin^  business  upon  the  assessment 
plan.  This  was  done  by  an  amendment  to 
$  5869,  which  will  hereafter  be  considered. 
Two  objections  to  the  applicabilitv  of  this 
statute  are  deserving  of  consideration. 
First,  that  it  is  in  conflict  with  art.  4,  §  28, 
of  the  Constitution  of  Missouri,  declaring 
"that  no  bill  .  .  .  shall  contain  more 
than  one  subject,  which  shall  be  clearly  ex- 
pressed in  its  title;"  and  also  art  4,  §  25, 
that  "no  law  shall  be  passed  except  by  bill, 
and  no  bill  shall  be  so  amended  in  its  pas- 
sage through. either  house  as  to  change  its 
original  purpose." 

The  act  was  entitled  "An  Act  to  Repeal 
Section  5869  of  Art.  3,  Chap.  89,  of  the  Re- 
vised Statutes  of  Missouri  of  1889,  entitled 
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'Insurance  Companies  <m  the  Assessment 
Plan/  and  to  Enact  a  New  Section  in  Lieu 
£206]Thereof,  and  Designated  *as  Section  5809" 
of  the  same  chapter,  "Relating  to  State- 
ment of  Affairs  of  Assessment  Insurance 
Companies  and  Misrepresentations  Made  in 
Securing  a  Policy  of  Insurance  and  Defense 
Thereon,  for  Such  Misrepresentations,"  and 
as  first  introduced  contained  the  section  as 
herein  printed  in  the  margin.t  Subse- 
quently the  bill  was  amended  by  inserting 
between  the  word  "sections"  and  the  figures 
*'5U12"  the  figures  «6855"  (the  suicide  stat- 
ute). This  was  not  strictly  germane  to  the 
other  sections  cited,  which  related  to  the 
purposes  set  forth  in  the  title  to  the  act, 
and  it  is  argued  that  the  legislature  exceed- 
ed its  constitutional  powers  in  inserting 
these  figures. 

In  the  absence  of  an  .express  adjudication 
of  the  supreme  court  of  the  state  upon  this 

Suestion,  we  are  forced  to  rely  upon  other 
ecisions  concerning  the  construction  given 
to  this  provision  of  the  state  Constitution. 
In  State  v.  Miller,  45  Mo.  495,  it  was  held 
that  the  obiect  of  this  provision  was  to  pre- 
vent logrolling,  and  surprise  and  fraud  on 
members;  and  in  State  ex  rel,  Wolfe  v. 
Bronson,  115  Mo.  271,  276,  21  S.  W.  1125, 
1120,  it  is  said  that  "these  and  other  cases 
show  that  this  section  of  the  Constitution 
is  to  be  reasonably  and  liberally  construed 
and  applied,  due  regard  being  had  to  its  ob- 
ject and  purpose.  It  was  designed  to  pre- 
vent the  insertion  of  disconnected  matters 
in  the  same  bill.  The  section  asserts  only 
two  propositions.  The  first  is  that  no  bill 
shall  contain  more  than  one  subject,  and  the 
second  is  that  this  single  subject  must  be 
tS07] clearly  expressed  in  the  title.  If  all  *th6 
provisions  of  the  bill  have  a  natural  rela- 
tion and  connection,  then  the  subject  is  sin- 
gle, and  this,  too,  though  the  bill  contains 
many  provisions.  As  to  the  second  propo- 
sition, namely,  that  the  single  subject  must 
be  clearly  expressed  in  the  title,  it  is  suffi- 
cient to  say  that  the  legislature  may  select 
its  own  lan^age,  and  may  use  few  or  many 
words.  It  IS  sufficient  that  the  title  fairly 
embraces  the  subject-matter  covered  l^  the 
act:  mere  matters  of  detail  need  not  be 
stated  in  the  title."  And  in  State  em  rel. 
Kirkwood  ▼.  Heeae,  135  Mo.  112,  118,  36  S. 
W.  614,  it  is  said:  "A  mere  reference  to 
the  section  to  be  amended,  without  other 
description  of  the  subjectrmatter  of  the 
amenoatoiy  law,  is  urier  the  rulines  of  this 
court  a  sufficient  title  to  an  act  which  deals 
exclusivelv  with  the  subject  of  the  section 
amended."  It  was  also  said  in  State  ew  reh 
Dickaaon  v.  Mariwi  County  Ct,  128  Mo.  440, 
30  S.  W.  105:     "The  practice  of  legislation 

tSec.  6869.  Every  corporation  doing  busi- 
ness under  this  article  shaU  annually,  on  or 
before  the  first  day  of  February,  return  to  the 
superintendent  of  the  insurance  department.  In 
such  manner  and  form  as  be  sball  prescribe, 
a  statement  of  Its  affairs,  for  the  year  ending 
on  tbe  preceding  Slst  day  of  December,  and 
the  said  superintendent,  in  person  or  by  dep- 
uty, shall  have  tbe  power  of  visitation  of  and 
examination  into  the  nffairs  of  such  corpora- 
tion, which  are  conferred  upon  blm  in  the  case 
of  life  Insurance  companies  by  the  laws  of  this 
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by  reference  to  sections  of  the  authorised 
version  of  the  statutes  (without  other  de- 
scription of  the  subject  of  the  amending 
act)  has  been  followed  quite  generally  in 
this  state  on  the  faith  of  early  rulings  of 
the  supreme  court  approving  such  methods 
of  lawmaking.  So  much  has  been  done,  and 
so  many  rights  have  been  acquired,  on  the 
basis  of  those  rulings,  that  we  hold  that  the 
question  of  their  correctness  ought  not  to  be 
reopened  at  this  day.  We  adhere  to  them 
and  follow  them  as  an  expression  of  thp  setr 
tled  law  of  Missouri." 

As  the  new  act  was  simply  an  amendment 
of  §  5869,  these  two  last  cases  would  seem 
to  be  decisive  of  the  opinion  of  the  supreme 
court  upon  the  statute  in  question,  upon 
which  its  decision  is,  of  course,  obligatory 
upon  this  court. 

Section  5869  of  the  Revised  Statutes  of 
1889  deals  with  four  questions  relating  to 
the  law  of  insurance  oy  companies  doing 
business  on  the  assessment  plan.  Firsts 
providing  for  an  annual  statement;  second^ 
a  visitation  and  examination  into  the  af- 
fairs of  the  corporation;  third,  a  genera) 
statement  that  forei^  companies  are  sub- 
ject te  certain  provisions;  and,  fourth,  a 
recital  as  to  what,  among  the  general  insur- 
ance laws  of  the  state,  smill  be  applicable  to 
these  companies. 

While,  as  already  stated,  the  supreme 
court  has  not  decided  as  to  the  constitu- 
tional power  of  the  legislature  to  incorpo- 
rate the  suicide  statute  into  this  amenaed 
§  5869,  the  decisions  *above  cited,  that  a [208] 
mere  reference  to  the  section  amended  is 
sufficient  to  sustain  the  validity  of  the  law, 
would  seem  to  cover  the  case,  and  for  this 
reason  the  suicide  statute,  though  not 
strictly  germane  to  the  other  sections  men- 
tioned, is  germane  to  the  business  of  insur- 
ance on  the  assessment  plan.  Bearing  in 
mind  that  the  suicide  statute  was  original- 
ly repealed,  as  to  these  policies,  by  §  5869, 
as  enacted  in  1887,  it  would  seem  that  an 
amendment  introduced  into  the  same  sec- 
tion restoring  its  application  to  these  same 
policies  would  not  be  unconstitutional. 

A  second  objection  to  the  application  of 
this  statute  is  that  if  the  petitioner  be  right 
in  his  contention  that,  by  the  repeal  of  the 
suicide  statute,  the  contract  between  the  as- 
sured and  the  company  relieving  the  latter 
from  liability  in  case  of  suicide,  became  ef- 
fective, the  legislature  could  not  thereafter,, 
by  re-enacting  the  statute  or  attempting  to 
subject  assessment  companies  to  its  provi* 
sions,  impair  the  contract  subsisting  be* 
tween  the  assured  and  this  petitioner. 

The  answer  to  this  argument  is  not  diffi- 
cult.   Ko  new  contract  was  made,  and  no 

state ;  and  all  such  foreign  companies  are  here- 
by declared  to  be  subject  to,  and  required  to 
conform  to.  the  provisions  of  sections  5912,  and 
5849,  and  5850  of  the  Revised  Statutes  of  Mis- 
souri of  1889,  and  governed  and  controlled  bj  ' 
all  the  provisions  In  said  section  contained: 
Provided,  always.  That  nothing  herein  con- 
tained shall  subject  any  corporation  doing  busi- 
ness under  this  article  to  any  other  proTlsIona 
or  requirements  of  the  general  Insurance  laws 
of  this  state,  except  as  distinctly  herein  set 
forth  and  provided. 
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new  rights  were  vested,  between  the  act  of 
1887»  repealing  the  suicide  statute,  and  the 
act  of  1807  restoring  it  All  that  the  latp 
ter  act  purported  to  do  was  to  reinstate  the 
parties  m  their  original  riehts  prior  to  the 
act  of  1887,  which  rights  had  not  been  af- 
fected by  anything  done  during  the  ten  years 
between  the  two  acts.  Upon  defendant's 
theory,  if  the  act  of  1887  had  been  in  exist- 
ence but  a  single  day  the  same  result  would 
have  followed. 

Our  conclusion,  then,  is  that  the  court  be- 
low was  correct  in  holdin^f  that  the  suicide 
statute,  as  originally  applied  to  this  policy, 
had  not  been  repealed  at  the  death  of  Jar- 
man  in  1898,  when  the  cause  of  action  arose. 

3.  It  is  also  assigned  as  error  in  this  case 
that  the  court  permitted  a  recovery,  not 
only  of  the  amount  of  the  policy,  but  of  all 
the  money  paid  by  assured  in  assessments 
upon  such  policy. 

The  promise  of  the  company  was  to  pay 
the  plaintiff  "the  sum  of  $5,000,  and  all  the 
money  paid  on  the  policy  in  aeaesamente^ 
subject  to  the  limitation  as  to  the  amount 
[M9]of  audi  payment  *a8  Is  provided  in  §  1  of 
art.  7  of  the  constitution  on  the  bade  of 
this  policy,  which  section  reads  as  follows: 

"Sec.  1.  Upon  due  notice  and  satisfactory 
proof  of  the  death  of  a  member  of  this  com- 
pany, the  board  of  directors  shall  within 
sixty  (60)  days  pay  the  widow,  children,  or 
heirs  of  the  deceased  member  (and  in  the 
order  named  unless  otherwise  ordered  by  the 
member  during  his  lifetime  or  in  his  will), 
the  amount  set  forth  in  the  deceased  mem- 
ber's policy  of  membership:  Provided,  that 
a  policy  of  membership  for  $6,000  shall  be 
good  for  all  the  money  in  the  death  fund 
arising  from  one  assessment;  provided,  it 
shall  not  exceed  $5,000  and  all  the  money 
paid  on  the  policy  in  oftaeeemenie :  and  a 
certificate  for  $4,000  shall  be  good  for  four 
fifths  of  all  the  money  in  the  death  fund 
arising  from  one  asflcssment,  provided  it 
shall  not  exceed  $4,000  and  all  the  money 
paid  on  the  policy  in  assessments ;  and  so  on 
in  the  same  proportion  as  to  all  certificates." 

The  assessments  paid  upon  the  policy 
amounted  to  $811.83,  and  the  right«of  the 
plaintiff  to  recover  this  amount  in  addition 
to  the  principal  sum  of  $5,000  would  be  be- 
yond question,  were  it  not  for  certain 
changes  thereafter  made  in  the  constitu- 
tion, which  it  is  insisted  were  binding  upon 
the  plaintiff  under  the  following  clause, 
founa  in  the  application  of  Jarman  for 
membership:  "I  further  agree,  if  accepted, 
to  abide  bv  the  constitution,  rules,  and  reg- 
ulations of  the  company,  as  they  now  are,  or 
may  be  constitutionally  changed  hereafter." 

The  application  further  s&ted  that  the 
application  was  made  a  part  of  the  policy 
by  reference  thereto. 

In  virtue  of  the  privilege  thus  given  to 
amend  its  constitution,  uie  company,  on 
Janiiary  8,  1889,  amended  art.  4,  §  3,  of  the 
constitution  so  as  to  read  as  follows: 

"Sec.  3.  Policies  of  membership  may  be 
iBsued  upon  a  basis  of  benefits  ranging  in 
amounts  to  $5,000,  and  all  the  money  paid 
in  assessments  upon  the  policy  for  the  first 
fiee  yeare." 
iS7  U.  8. 


The  nroviso  of  art.  7,  S  1,  was  also  amend- 
ed at  the  same  time  to  correspond  with  the 
above  amendment  and  to  read  as  follows: 

** Provided,  That  a  policy  of  membership 
for  $5,000  shall  be  ^ood  for  all  the  money 
in  the  death  fund  arising  from  one  *asseBS-[810J 
ment;  provided,  that  it  shall  not  exceed 
$5,000  and  all  the  money  paid  on  the  policy 
in  assessments  for  the  first  five  •years.'* 

On  Februarv  20,  1804,  this  section  wslb 
again  amended  by  striking  out  the  proviao 
altogether. 

It  seems  that  these  sections  thus  changed 
from  an  agreement  to  repay  all  assessment* 
upon  policies  to  an  agreement  to  pay  all  as- 
sessments for  the  first  five  years,  was  found, 
or  deemed  to  be,  too  liberal;  and  in  Janu- 
ary, 1898,  the  company  made  an  important 
additional  amendment  by  striking  out  en* 
tirely  the  proviso  for  the  repayment  of  as- 
sessments, under  which  it  now  claims  to  be 
relieved  altogether  from  paying  more  titan 
the  principal  sum  of  the  policy.  The  arti- 
cle as  finally  amended  reads  as  follows: 

"Sec.  3.  Policies  of  membership  may  be 
issued  upon  a  basis  of  benefits  ranging  in 
amounts  to  $5,000,  but  no  member  snail 
hold  more  than  one  policy  at  the  same  time, 
except  one  additional  policy  on  the  term 
plan,"  etc. 

In  view  of  the  fact  that  both  of  these 
amendments  imply  a  prospective  operation 
upon  policies  which  may  he  issued,  it  would 
seem  to  be  unnecessary  to  consider  the  quea- 
tion  discussed  with  much  detail  in  briefs  of 
counsel,  whether  the  amendments  were  in- 
tended to  operate  upon-  policies  already  is- 
sued. In  our  opinion  it  is  clear  that  they 
were  not,  and  conceding  the  proposition 
that  Jarman  had  agreed  to  abide  by  the  con- 
stitution, rules,  and  regulations  of  the  com- 
pany, as  they  then  were,  or  might  be  con- 
stitutionally changed  thereafter,  this  agree- 
ment could  have  no  operation  upon  changes 
which,  upon  their  face,  indicated  that  they 
applied  only  to  policies  thereafter  to  be  is- 
sued. To  cover  this  case  he  should  have 
promised  to  abide  bv  amendments  there- 
after made,  though  they  were  intended  to 
apply  only  to  future  policies. 

The  judgment  of  the  court  below  award- 
ing the  plaintiff  th«  full  amount  a^reeil 
upon  in  the  policy,  without  damages,  ts  ac 
cordingly  affirmed, 

Mr.  Justice  Harlan  took  no  part  In  ttie 
decision  of  this  case. 


•SECURltY  TRUST  COMPANY,  as  Admin: [Ml  J 
istrator  of  the  Estate  of  Sumner  W.  Mat- 
teson.  Deceased,  Petitioner, 

V. 

BLACK  RIVER  NATIONAL  BANK  OF 

LOWVILLE. 

(See  8.  C.  Reporter's  ed.  211-237.) 

t^ederal  courts — state  laws  as  rules  of  deoi' 
sion — suit  against  administrator — limita- 
tion. 

\  nonresident  owner  of  a  clnlm  against  a  de- 

NoTE. — A9    to   state   decisions   and   laws   oe 
rules  of  decision  in  Federal  courte — see  note» 
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cedent's  estate  cannot  maintain  a  suit 
against  the  administrator  In  a  Federal  court, 
where  the  suit.  If  brought  In  the  state  courts, 
would  hsTe  been  barred  by  the  statutes  of 
the  state  as  construed  by  Its  courts  because 
instituted  after  the  expiration  of  the  |>erlod 
limited  by  the  order  of  the  probate  court 
ior  the  presentation  of  claims  against  the 
estate,  and  after  the  administrator's  final 
account  had  been  allowed  and  the  final  dis- 
tribution of  the  estate  decreed. 

[No.  39.] 

Argued  April  21,  22, 1902,    Deeded  Decem- 
ber 1,  1902. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  to  review  a  judgxneiit  which 
affirmed  a  judgment  of  the  Circuit  Court  of 
tiie  United  States  for  the  District  of  Min- 
nesota in  favor  of  plaintiff  in  a  suit  against 
an  administrator  upon  a  claim  against  dece- 
dent's estate.    Reverted  and  remanded. 

See  same  case  below,  43  C.  C.  A.  683,  104 
Fed.  1006. 

Statement  by  Mr.  Justice  Slftlrast 
In  January,  1897,  the  Black  River  Na- 
tional Bank  of  Lowville  brought  an  action 
in  the  circuit  court  of  the  United  States  for 
the  district  of  Minnesota  against  the  Se- 
f812]curity  Trust  Company  *of  St.  Paul,  as  ad- 
ministrator of  the  estate  of  Sumner  \y.  Mat- 
teson,  deceased.  The  complaint  alleged  that 
the  plaintiff  was  a  corporation  duly  organ- 
ised under  the  national  banking  laws  of  the 
United  States,  having  its  place  of  business 
at  Lowville,  Lewis  county,  and  state  of  New 
York;  that  the  defendant  was  a  corporation 
•created  by  the  laws  of  the  state  of  Minne- 
sota, having  its  place  of  business  at  the  city 
•of  ^.  Paul  and  state  of  Minnesota,  and  had 
f>een  duly  appointed  administrator  of  the 
estate  of  Sumner  W.  Matteson,  deceased,  by 
the  proper  probate  court  of  Ramsey  county, 
Minnesota,  on  or  about  the  3d  day  of  Sep- 
tember, 1895;  that  the  said  Matteson  had 
been  during  his  lifetime  a  resident  and  citi- 
zen of  the  state  of  Minnesota. 

For  a  cause  of  action  the  complaint 
averred  that  on  the  27th  day  of  February, 
1894,  the  said  Matteson  had  executed  his 
two  promissory  notes,  wherein  for  value  re- 
ceived he  promised  to  pay  to  the  order  of 
James  H.  Easton  &  Company,  at  the  First 
National  Bank  of  Decorah,  Iowa,  the  sum 
of  $2,500,  four  months  after  date,  with  in- 
terest thereon  at  the  rate  of  8  per  cent  per 
annum  from  date  until  paid;  that  there*, 
after,  on  March  22,  1894,  and  before  the  ma- 
-  turity  of  said  notes,  the  said  James  H.  Eas- 
ton &  Company,  for  value  received,  sold  and 
assigned  the  same  to  the  plaintiff;  that  said 
James  H.  Easton  &  Company  was  a  co- 
partnership doing  business  at  Decorah,  and 
that  all  the  menibers  thereof  were  residents 
and  citizens  of  the  state  of  Iowa;  that  no 


part  of  said  notes  has  ever  been  paid  ex- 
cept the  interest  thereon  to  the  24th  day  of 
November,  1894.  i 

The  complaint  further  alleged  that  the 
defendant,  as  administrator  of  the  estate  of 
Sumner  W.  Matteson,  had  in  its  hand  and 
under  its  control  property,  money,  and  ef- 
fects which  belonffed  m  his  lifetime  to  said 
Matteson,  more  than  sufficient  to  pay  the 
amoimt  due  the  plaintiff;  that  the  estate  of 
said  Matteson  was  in  process  of  settlement 
in  the  probate  court  of  Ramsey  counts,  state 
of  Minnesota,  and  had  not  been  fully  and 
Anally  settled  and  probated,  and  that  said 
administrator  had  never  been  discharged 
and  was  still -the  administrator  of  the  es- 
tate of  said  Matteson,  deceased;  and  plain- 
tiff demanded  judgment  ^against  the  defend- [S 13] 
ant  in  the  sum  of  $5,000  and  interest  there- 
on from  the  24th  day  of  November,  1894. 

On  February  12,  1897,  the  defendant  ap- 
peared and  answered,  admitting  those  alle- 
gations of  the  complaint  which  alleged  the 
making  and  transfer  of  said  notes,  and  that 
the  same  remained  unpaid  in  the  hands  of 
the  plaintiff,  but  denying  that  the  defendant 
had  in  its  hands  as  administrator  of  said 
Matteson  any  money  or  property  applicable 
to  the  payment  of  said  notes.  The  answer 
also  alleged  that  the  estate  of  said  Matte- 
son had  been  fully  settled,  prcA>ated,  and  ad- 
ministered upon  and  discharged  from  the 
probate  court  long  prior  to  the  commence- 
ment of  plaintiff's  action,  and  that  the  de- 
fendant had  long  before  the  commencement 
of  this  action  turned  over  all  property, 
money,  and  effects  of  said  estate  remaining 
in  its  hands,  to  the  persons  entitled  there- 
to, and  that  defendant  long  before  the  com- 
mencement of  this  action  had  been  dis- 
charged as  such  administrator,  and  was  not 
when  said  action  was  brousht,  and  is  not 
now,  administrator  of  the  enate  of  said  de- 
cedent. 

On  March  20,  1897,  the  pUintiff  filed' a 
reply,  traversing  the  allegations  of  the  an- 
swer. Thereafter  and  on  the  18th  day  of 
January,  1899,  a  stipulation  of  facts  and 
waiver  of  jury  trial  were  filed.  In  the  stip- 
ulation* of  facts  it  appeared  that  the  estate 
of  Matteson  had  been  settled,  administered 
upon,  and  discharged  from  the  probate  court 
prior  to  the  commencement  of  plaintiff's  ac- 
tion in  the  circuit  court  of  the  United 
States. 

On  April  17,  1899,  the  cause  came  on  to 
be  heard,  on  the  pleadings  and  stipulation 
of  facts,  and  judgment  was  entered  in  fa- 
vor of  the  plaintiff  in  the  sum  of  $0,782.80, 
to  be  paid  and  enforced  out  of  the  property 
and  effects  of  the  intestate,  Sumner  W.  Mat- 
teson, deceased;  and  it  was  ordered  further 
that  this  judgment  be  duly  certified  by  this 
court  to  the  probate  court  of  Ramsey,  county 
as  a  claim  duly  approved,  established,  and 
allowed  against  the  estate  of  Sumner  W. 
Matteson.  deceased. 


to  Wilson  v.  Perrtn,  11  C.  C.  A.  71:  Hill  v. 
Hite,  29  C.  C.  A.  553;  Grlffln  v.  Overman 
Wheel  Co.  9  C.  C.  A.  648 :  Elmendorf  ▼.  Taylor. 
<l  L.  ed.  U.  S.  290 :  Jackson  ex  dcm.  St.  John  ▼. 
Chew.  6  L.  ed.  U.  8.  583 ;  United  States  ex  reL 
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Buts  ▼.  Muscatine.  19  L.  ed.  U.  8.  490:  Clark 
V.  Graliam.  5  L.  ed.  U.  S.  334 ;  and  Forepaugh 
▼.  Delaware,  L.  ft  W.  R.  Co.  (Pa.)  6  L.  R.  A. 
508. 
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Subsequently  the  cause  was  taken  to  the 
United  States  circuit  court  of  appeals  for 
the  eighth  circuit,  where,  on  October  17, 
1900,  the  judgment  of  the  circuit  court  was 
affirmed,  on  authority  of  the  case  of  /Sfeour- 
[214]»ty  Trust  Co,  y.  *Deni,  reported  in  43  C.  C. 
A.  594,  104  Fed.  380. 

Whereupon  a  writ  of  certiorari  was 
prayed  for  and  allowed,  and  the  cause  was 
brought  to  this  court. 

Mr.  Edmniid  8.  Dnrment  argued  the 
cause,  and,  with  Mr,  Albert  B.  Moore,  filed 
a  brief  for  petitioner: 

The  defendant  when  sued  was  not  admin- 
istrator. 

State  eas  rel.  Lindekugel  v.  Sibley  County 
Pi-obate  Ct.  33  Minn.  94,  22  N.  W.  10;  State 
ese  rel,  Dana  y.  Ramsey  County  Probate  Ct, 
40  Minn.  296,  41  N.  W.  1033;  Stackhouse 
▼.  Berryhill,  47  Minn.  22,  49  N.  W.  392; 
Schmidt  y.  Stark,  61  Minn.  91,  63  N.  W. 
255;  Ganser  y.  Oanser,  83  Minn.  199,  86 
N.  W.  18 ;  State  ex  rel.  Matteson  y.  Ramsey 
County  Probate  Ct.  84  Minn.  289,  87  N.  W. 
783. 

The  final  decree  operates  to  change  CYeiT 
liability  of  the  administrator  from  an  of- 
ficial liability  to  a  personal  one. 

2  Woemer,  Am.  Law  of  Administration, 
2d  ed.  9  569,  *1248;  Melone  y.  Davis,  67 
Cal.  279,  7  Pac.  703. 

The  failure  to  present  the  claim  to  the 
probate  feourt,  According  to  the  law  af  Min- 
nesota barred  the  claim,  so  that  the  plain- 
tiff has  no  right  which  he  could  enforce  in 
any  court  of  Minnesota. 

Minn.  Gen.  Stat.  1894,  §  4511;  Fern  r. 
Leuthold,  39  Minn.  212,  39  N.  W.  399 ;  Hill 
Y.  Nichols,  47  Minn.  382,  50  N.  W.  367; 
Hanteeh  y.  Massolt,  61  Minn.  366,  63  N.  W. 
1069;  State  em  rel,  Thompson  y.  Bock 
County  Probate  Ct,  66  Minn.  246,  68  N.  W. 
1063;  Fitghugh  y.  Harrison,  75  Minn.  481, 
78  N.  W.  96. 

The  mere  fact  that  plaintiff  is  a  nonresi- 
dent and  sues  in  a  Federal  court  does  not 
render  the  Minnesota  statute  nugatory. 

Jones  Y.  Drewry,  72  Ala.  314;  Pulliam  y. 
Pulliam,  10  Fed.  53;  Dodd  y.  Qhiselin,  27 
Fed.  405;  Pratt  y.  Northam,  5  Mason,  95, 
Fed.  Cas.  No.  11,376;  Walker  y.  Brown,  11 
C.  a  A.  135,  27  U.  S.  App.  291,  63  Fed.  208; 
Smith  V.  Union  Bank,  5  Pet.  523,  8  L.  ed. 
214;  Aspden  Y.  Nixon,  4  How.  498,  11  L.  ed. 
1074;  Walker  v.  Walker,  9  Wall.  754,  sub 
nom.  Walker  y.  Beal,  19  L.  ed.  819;  Tonley 
V.  Lavender,  21  Wall.  280,  22  L.  ed.  538; 
Morgan  v.  Hamlet,  113  U.  8.  449,  28  L.  ed. 
1043,  5  Sup.  Ct.  Rep.  583;  Bio  Orande  R. 
Co.  Y.  Oom%la,  132  U.  S.  484,  sub  nom,  Rio 
Grande  R.  Co,  y.  Vinet,  33  L.  ed.  402,  'lO 
Sup.  Ct.  Rep.  155;  Missouri,  K,  d  T.  Trust 
Co.  V.  Krumseig,  172  U.  S.  358,  43  L.  ed. 
476,  19  Sup.  Ct.  Rep.  179;  Ewing  v.  St. 
Louis,  5  Wall.  419.  18  L.  ed.  659;  Ex  parte 
McNiel,  13  Wall.  243,  20  L.  ed.  627; 
Ouachita  County  y.  Wolcott,  103  U.  S.  559. 
26  L.  ed.  505 ;  Qoshom  v.  Alexander,  2  Bond, 
158,  Fed.  Caa.  No.  5,630;  Chicago  d  N,  W. 
R,  Co.  Y.  Whitton,  13  Wall.  285,  20  L.  ed. 
570. 
187  V.  8. 


In  the  matter  of  the  presentation  of 
claims  to  the  probate  court,  and  their  al- 
lowance, that  court  is  simply  "auditor  of 
claims,"  performing  no  "  judicial  function  " 
in  any  proper  sense  of  the  term.  Such  al- 
lowance of  claims  is  not  the  "  establishment 
of  claims  **  which  this  court  has  held  a  stat» 
cannot  limit  to  its  own  courts. 

Ouachita  County  y.  Wolcott,  103  U.  S. 
559,  26  L.  ed.  505;  Delaware  County  y. 
Diebold  Safe  d  Lock  Co,  133  U.  S.  473,  3$ 
L.  ed.  674,  10  Sup.  Ct.  Rep.  399;  Upshur 
County  Y.  Rich,  135  U.  S.  467,  34  L.  ed. 
196,  10  Sup.  Ct.  Rep.  651 ;  Mississippi  d  Rm 
River  Boom  Co.  Y.  Patterson,  98  U.  8.  406, 
25  L.  ed.  208. 

Mr,  Edward  C.  Striaser  argued  tba 
cause,  and,  with  Mr.  McNeil  V,  Seymour, 
filed  a  brief  for  defendant  in  error: 

Specific  and  positiYe  legislation  is  neoee- 
sary  to  clothe  the  probate  court  with  power 
to  enter  a  decree  discharging  an  adminisr 
trator. 

2  Woemer,  Am.  Law  of  Administration,, 
9§  251-253,  pp.  1255-1257.' 

The  mere  aUowanoe  of  the  final  decree  ia- 
not  the  legal  equiYalent  of  a  decree  dis- 
charging the  administrator. 

McCrea  y.  Haraszthy,  51  Cal.  146;  Doh^= 
Y.  Dohs,  60  Cal.  255. 

Until  a  decree  ia  entered  hj  the  probate 
court  discharging  the  administrator  fromi 
further  liability,  in  pursuance  of  a  statute 
authorizing  such  decree,  the  trust  continues 
in  contemplation  of  law,  and  he  remains 
clothed  with  the  duties  and  authority  of  hia< 
ofiice. 

Woemer,  Am.  Law  of  Administration,  pu 
1256;  Sitzman  y.  Paoquette,  13  Wis.  292. 

Tlie  administrator  is  not  discharged  by  ani 
order  of  distribution. 

Davis  Y.  Weed,  44  Conn.  569,  Fed.  Ca&. 
No.  3,658. 

An  administrator  cannot  be  said  to'  haYe 
been  discharged  by  a  formal  order  or  decree, 
unless  it  appears  with  oertainty,  beyond 
mere  conjecture,  that  such  result  was  in* 
tended  by  tiie  court. 

Re  Scheffer,  58  Minn.  20,  59  N.  W.  956. 

The  enforcement  of  the  rule  that  the  court 
which  first  takes  jurisdiction  must  retain 
and  exercise  it  to  the  exclusion  of  all  pro- 
ceedings in  other  courts  until  its  jurisdic- 
tion is  exhausted  by  the  final  judgment  or 
decree,  and  by  its  effectiYe  execution,  is  in- 
dispensable to  preYent  unseemly  conflicts  be- 
tween courts  and  their  officers,  and  ''con- 
fusion worse  confounded." 

Starr  y.  Chicago,  R.  I.  d  P.  R.  Co,  110 
Fed.  3.  See  also  Burgess  y.  Seligman,  107 
U.  S.  20,  27  L.  ed.  369,  2  Sup.  Ct.  Rep.  10; 
Carroll  County  v.  Smith,  111  U.  S.  556,  28 
L.  ed.  517,  4  Sup.  Ct  Rep.  539. 

The  limitation  of  time  within  which  a 
claim  must  be  presented  to  the  probate  court 
is  not  binding  upon  the  Fedenu  courts. 

Suydam  y.  Broadnaa,  14  Pet.  67,  10  L.  ed^ 
357;  Bartman  y.  Fishbeck,  18  Fed.  291; 
Union  Bank  y.  Vaiden,  18  How.  503,  15  L. 
ed.  472,-  Chewctt  y.  Moron,  17  Fed.  820; 
Hess  Y.  Reynolds,  113  U.  8.  73,  28  L.  ed, 
927,  5  Sup.  Ct.  Rep.  377. 
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The  juri8dicti<»i  of  the  courts  of  the 
United  States  over  controversies  between 
citizens  of  different  states  cannot  be  im- 
paired by  the  laws  of  the  state  which  pre- 
scribe the  modes  of  redress  in  their  courts, 
or  which  regulate  the  distribution  of  their 
judicial  power. 

Dcrer  v.  Chapman,  119  U.  8.  587,  30  L. 
ed.  632,  7  Sup.  Gt  Rep.  348;  WilliatM  v. 
Benedict,  8  How.  107,  12  L.  ed.  1007;  Yon- 
ley  V.  Lavender,  21  Wall.  276,  22  L.  ed.  536; 
Freeman  v.  Howe,  24  How.  460,  16  L.  ed. 
149;  Rio  Chxmde  R.  Co.  v.  Oomila,  132  U.  8. 
484,  sub  nom,  Rio  Grande  R,  Co.  v.  Vinet, 
33  L.  ed.  402,  10  Sup.  Ct.  Rep.  155. 

The  probate  court  does  not  possess  eicclu- 
81  ve  jurisdiction  of  the  estates  of  deceased 
persons.  The  jurisdiction  of  the  Federal 
court  is  concurrent,  so  far  as  establishing 
the  debt  is  concerned. 

Chapman  v.  Borer,  1  McCrary,  49,  1  Fed. 
274;  Hese  v.  Reynolds,  113  U.  8.  73,  28  L. 
cd.  927,  5  Sup.  Ct.  Rep.  378. 

Mr.  Justice  Sklras  delivered  the  opinion 
ef  the  court: 

This  was  a  suit  brought  in  January,  1897, 
in  the  circuit  court  of  the  United  States  for 
the  district  of  Minnesota,  by  the  Black 
River  National  Bank  of  Ix)wville,  incorpo- 
.  rated  under  the  national  banking  laws  of  the 
United  States,  and  >  doing  business  in  the 
county  of  Lewis  and  state  of  New  York, 
Against  the  Security  Trust  Company  of  St. 
Paul,  Minnesota,  as  administrator  of  the 
estate  of  Sumner  W.  Matteson,  deceased, 
seeking  to  recover  the  sum  of  $5,000  and  in- 
terest thereon,  due  on  certain  promissoiy 
notes  made  by  said  Matteson  in  his  lifetime, 
and  which  were  alleged  to  be  the  property 
of  the  said  national  bank. 

No  defense  was  interposed  as  respected 
the  execution  of  the  notes  or  the  ownership 
of  the  same  by  the  bank.  It  was  admitted 
that  the  Security  Trust  Companj^  had  been, 
on  September  3,  1895,  duly  appointed  by  ihe 
probate  court  of  Ramsey  coun^,  Minnesota, 
administrator  of  the  estate  of  said  Matte- 
son. The  defendant,  however,  alleged  in  its 
answer  that,  as  the  action  was  not  brought 
until  after  the  time  limited  by  the  order  of 
Uie  probate  court  to:  the  filing,  examination, 
and  allowance  of  claims  against  Matteson's 
estate,  npr  until  after  the  examination  and 
allowance  of  the  administrator's  final  ac- 
coimt,  under  the  laws  of  the  state  of  Min- 
nesota, the  official  existence  of  the  defend- 
ant company  as  administrator  had  ceased, 
and  therefore  no  action  could  be  maintained 
[916]  against  it,  and  also  *that  the  right  to  a  judg- 
ment on  the  notes  in  suit  was,  by  the  laws 
of  Minnesota,  forever  barred,  although  they 
^i^cre  owned  by  a  nonresident  of  the  state, 
and  a  recovery  was  sought  in  a  Federal 
court. 

Two  inquiriffi  are  presented  to  us:  First, 
whether,  by  virtue  of  the  state  statutes,  the 
estate  of  Matteson  had  been  so  fully  settled 
and  administered,  before  the  present  actior 
was  broujiiht,  as  to  operate  as  a  discharg 
of  the  administration,  and  as  a  bar  to  a 


the  first  question  must  be  affirmatively  an- 
swered,  whether,  notwithstanding  such  «t 
condition  of  the  statutory  law  of  the  state, 
an  action  can  be  successfully  maintained  by 
a  citizen  of  another  state  in  the  circuit  oour^ 
of  the  United  States  on  a  cause  of  action  not 
barred  by  the  •general  statute  of  limitation* 
of  the  state. 

It  is  scarcely  necessary  to  say  that,  as  re- 
spects the  first  of- these  inquiries,  we  must 
find  an  answer  in  the  provisions  of  the  Con- 
stitution and  statutes  of  Minnesota  as  inter- 
preted and  construed  by  the  supreme  court 
of  that  state. 

The  state  Constitution  and  statutoiy  pro- 
visions bearing  upon  the  question  involved 
are  the  followmg: 

Const  art.  6,  ''§  7.  There  shall  be  estab- 
lished in  each  organized  coimty  in  the  state 
a  probate  court,  which  shall  be  a  court  of 
record,  and  be  held  at  such  time  and  places 
as  may  be  prescribed  by  law.  ...  A 
probate  court  shall  have  jurisdiction  over 
the  estates  of  deceased  persons  and  persons 
under  guardianship,  but  no  other  jurisdic- 
tion, except  as  prescribed  by  this  Constitu- 
tion." 

Gen.  Stat.  1894: 

"Sec.  4623.  The  probate  court  at  the  time 
of  granting  letters  testamentary  or  of  ad- 
ministration shall  make  an  order  allowing 
to  the  executor  or  administrator  a  reason- 
able time,  not  exceeding  one  year  and  six 
months,  for  the  settlement  of  the  estate. 

"Sec.  4524.  The  probate  court  may,  upon 
good  cause  shown  by  the  executor  or  ad- 
ministrator, extend  the  time  for  the  settle- 
ment of  the  estate  Aot  exceeding  one  year 
at  a  time,  unless  in  the  judgment  of  the 
court  a  longer  time  be  necessary." 

"Sec.  4527.  When  there  is  not  sufficient 
personal  estate  in  *the  hands  of  the  executor[216] 
or  administrator  to  pay  all  the  debts  and 
legacies  and  the  allowance  to  the  widow  and 
minor  children,  the  probate  court  may,  on 
petition  of  the  executor  or  administrator, 
order  the  sale  of  the  real  estat«,  or  so  much 
thereof  as  may  be  necessary  to  pay  the 
same." 

Section  4471  provides  that  real  estate 
shall  descend  subject  to  the  debts  of  the  in- 
testate. 

"Sec  4638.  Every  executor  or  adminis- 
trator shall  render  his  aocoimt  of  his  ad- 
ministration within  the  time  allowed  him 
for  the  settlement  of  the  estate,  and  at  such 
other  time  as  he  is  reouired  by  the  coiut, 
until  the  estate  is  wholly  settled. 

"See.  4639.  When  the  estate  is  fully  ad* 
ministered  the  executor  or  administrator 
shall  petition  the  probate  court  for  an  order 
fixing  a  time  and  place  in  which  it  will  ex- 
amine, settle,  and  allow  the  final  account  of 
the  executor  or  administrator,  and  for  the 
assignment  of  the  residue  of  the  estate  to 
the  persons  entitled  thereto  by  law.  The 
final  account  shall  be  fil^  in  the  probate 
court  at  the  time  of  fiiling  said  petition. 

"See.  4640.  Upon  the  filing  of  said  peti- 
tion the  court  shall  make  nn  order  fixing 
a  time  and  place  for  hearing  of  the  sama 


right  of  the  plaintiff  to  recover  against  the   Said  order  shall  be  published  according  t» 

estate  in  tb'^  state  eourts;  und,  second,  if  law. 

160  187  U.  I. 


1909. 


Sbcubxtt  Tbuat  Co.  ▼.  Black  Riybr  National  Bans  of  Lowtillb.      216-819 


•€i 


^See.  4641.  On  heftring  such  petition,  the 
probate  court  shall  examine  every  executor 
and  admin ietrator  upon  oath  as  to  the  truth 
and  correctness  of  his  account  before  the 
same  is  allowed;  but  such  examination  may 
bo  omitted  when  no  objection  is  made  to  the 
allowance  of  the  account  and  there  is  no  rea- 
son to  doubt  the  justness  and  correctness 
thereof;  and  the  heirs,  legatees,  and  devi- 
aees  may  be  examined  on  oath  upon  any 
matter  relating  to  the  account  of  any  execu- 
tor or  administrator  whenever  the  correct- 
ness thereof  is  called  in  question.  If  from 
fluch  examination  the  account  is  found  just 
and  correct  the  probate  court  shall  allow 
and  settle  the  same,  and  upon  satisfactory 
evidence  shall  determine  the  rights  of  the 
persons  to  the  residue  of  said  estate,  and, 
unless  partition  is  asked  for  and  directed 
as  heremafter  provided,  make  a  decree  ac- 
cordingly, and  assigning  said  residue  to  the 
persons  thereto  entitled  by  law. 

"Sec.  4642.  In  such  decree  the  court  shall 
name  the  persons  and  the  proportion  of 
tiI7] parts  to  which  each  is  entitled,  and  if  *real 
estate,  give  a  description  as  near  as  may 
be  of  the  land  to  which  each  is  entitled; 
and  such  persons  may  demand  and  recover 
their  respective  shares  from  the  executor  or 
adminis^ator,  or  any  other  person  having 
the  same;  and  a  certified  copy  of  any  decree 
of  distribution  of  real  estate  may  be  record- 
ed in  the  office  of  the  register  of  deeds  in 
every  county  in  this  state  in  which  are  situ- 
ated any  of  the  lands  described  in  such  de- 
cree; and  such  register  of  deeds  shall  enter 
in  his  reception  book  the  name  of  the  de- 
ceased as  grantor,  and  the  names  of  the 
heirs,  legatees,  or  devisees,  as  grantees,  and 
shall  make  in  such  reception  book  so  many 
separate  grantor  tfnd  grantee  entries  for 
such  decree  as  there  are  persons  taking  real 
estate  in  such  coimty  under  said  decree." 

"Sec  4600.  At  the  time  of  granting  let- 
ters testamentary  or  of  administration,  the 
court  shall  make  an  order  limiting  the  time 
in    which    creditors    may    present   claims 

Xinst  the  deceased  for  examination  and 
»wance,  which  shall  not  be  less  than  six 
months  nor  more  than  one  year  from  the 
date  of  such  order;  said  order  shall  fix  the 
time  or  times  and  place  in  which  the  court 
will  examine  and  adjust  claims  and  de- 
mands of  all  persons  against  deceased.  No 
claim  or  demand  shall  be  received  after 
expiration  of  the  time  so  limited,  unless  for 
good  cause  shown,  the  court  may,  in  its  dis- 
cretion, receive,  hear,  and  allow  such  claim 
upon  notice  to  the  executor  or  administra- 
tor, but  no  claim  shall  be  received  or  al- 
lowed nnless  presented  within  one  year  and 
six*  months  from  the  time  when  notice  of 
the  order  is  given,  as  provided  in  the  next 
section,  and  l^fore  final  settlement,  and  the 
allowance  or  disallowance  of  any  claim  shall 
have  the  same  force  and  effect  as  a  judg- 
ment for  or  against  the  estate. 

"Sec.  4510.  The  order  prescribed  in  sec- 
tion one  hundred  and  two  shall  be  published 
according  to  law,  and  shall  be  notice  to  all 
creditors  and  persons  interested. 

"Sec.  4611.  All  claims  arising  upon  con- 
tracts, whether  the  same  be  due,  not  due,  or 
187  V.  a 


contingent,  must  be  presented  to  the  pro- 
bate court  within  the  time  limited  in  said 
order,  and  any  claim  not  so  presented  is 
barred  forever;  such  claim  or  demand  ma]^ 
be  pleaded  as  an  offset  or  counterclaim  to  an 
action  brought  *by  the  executor  or  admin-  [218] 
istrator.  All  claims  shall  be  itemized,  and 
verified  by  the  claimant,  his  asent  or  attor- 
ney, statinc  the  amount  due,  that  the  same 
is  just  and  true,  that  no  payments  have 
been  made  thereon  which  are  not  credited, 
and  that  there  are  no  offsets  to  the  same  to 
the  knowledge  of  afliant.  If  the  claim  be 
not  due,  or  be  contingent,  when  presented, 
the  particulars  of  such  claim  must  be  stat- 
ed. The.  probate  court  may  require  satis- 
facto^  vouchers  or  proofs  to  be  produced  in 
support  of  any  claim." 

''Sec.  4514.  No  action  at  law  for  the  re- 
covery of  money  only  shall  be  brought  in 
any  of  the  courts  of  this  state  against  any 
executor,  administrator,  or  guardian  upon 
any  claim  or  demand  which  may  be  present- 
ed to  the  probate  courts  except  as  provided 
in  this  Code.  No  claim  against  a  decedent 
shall  be  a  charge  against  or  lien  upon  his 
estate  unless  presented  to  the  probate  court 
as  herein  provided  within  five  years  after 
the  death  of  such  decedent:  Provided,  That 
this  provision  shall  not  be  construed  as  af- 
fecting any  lien  existing  at  the  date  of  such 
death:  Provided,  further,  That  said  provi- 
sion shall  not  be  construed  as  affecting  the 
right  of  a  creditor  to  recover  from  the  next 
of  kin,  legatee,  or  devisee  to  the  extent  of 
assets  received.  This  provision  shall  be  ap- 
plicable to  the  estate  of  persons  who  di^ 
prior  as  well  as  to  those  who  may  die-  after 
adoption  of  this  Code." 

"Sec,  4617.  Upon  the  allowance  or  disal- 
lowance of  any  claim  the  court  shall  make 
its  order  allowing  or  disallowing  the  same. 
The  order  shall  contain  the  date  of  allow- 
ance and  the  amount  allowed,  the  amount 
disallow^ed,  and  be  attached  to  the  claim 
wi..h  the  offsets,  if  any." 

'*Sec.  4622.  In  case  of  appeal  from  the  al- 
lowance or  disallowance  of  any  claim  in 
whole  or  in  part,  the  district  court  shall  cer- 
tify to  the  probate  court  the  decision  or 
judgment  rendered  therein." 

Section  4665  provides  for  an  appeal  to 
the  district  court. 

Section  4668  provides  for  serving  notice 
of  appeal. 

Section  4672  provides  that  the  district 
court  shall  try  tne  case  as  if  originally  com- 
menced in  that  court. 

Section  4673  provides  that  pleadings  shall 
be  made  up  as  in  civil  actions,  and  the  is- 
sues of  fact  tried  as  in  other  actions. 

^Section  4676.    In  case  of  a  reversal  or  [2101 
modification  of  the  order  appealed  from  the 
district  court  makes  such  order  as  the  pro- 
bate court  should  have  made,  and  certifies 
its  judgment  to  the  *probate  court. 

"Sec.  4730.  The  probate  court  may,  at 
any  time,  correct,  modify,  or  amend  its  rec- 
ords to  conform  with  the  facts  in  the  same 
manner  as  a  district  court." 

State  ew  rel.  Lindekugel  v.  Sibley  County 
Probate  Ct,  33  Minn.  04,  22  N.  W.  10,  was 
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an  application  to  the  district  court  for  a 
writ  of  prohibition  to  the  probate  court,  the 
latter  court  having  granted  a  petition  to  set 
aside  a  sale  of  real  estate  confirmed  by  the 
probate  court,  and  it  was  held  by  the  su- 
preme court  of  the  state  that  there  was  no 
jurisdiction  in  the  probate  court,  saying: 

"The  want  of  jurisdiction  in  this  case  is 
still  further  emphasized  bv  the  fact  that  the 
administration  has  been  closed  by  the  allow- 
ance of  the  administrator's  accounts  and  his 
disdiarse,  and  there  is  no  attempt  to  reopen 
it.  So  long  as  it  remains  closed  the  probate 
court  has  no  more  jurisdiction  over  the  es- 
tate, or  the  property  belonging  to  it,  or 
which  once  belonged  to  it,  than  if.  there  had 
never  been  any  administration,  and  there 
was  no  attempt  to  institute  one.  The  ju- 
risdiction of  tne  court  has  been  fully  ex- 
hausted, and  it  can  do  nothing  further  un- 
less it  is  restored  in  the  manner  pointed  out 
by  the  statute." 

In  State  ex  rel,  Dana  v.  Ramsey  County 
Probate  Ct.  40  Minn.  206,  41  N.  W.  1033, 
where,  upon  an  application  for  the  final 
settlement  of  his  accounts  by  the  adminis^ 
trator  of  an  estate  and  for  a  final  dischai]ge, 
the  probate  court  made  an  order  allowing 
the  acooimt  and  discharging  the  administra- 
tor, such  order  was  held  by  the  supreme 
court  to  be  a  final  order  discharging  tne  ad- 
ministration of  the  estate,  and  that,  as  a 
final  decree  discharging  the  administration, 
it  operated  to  discharge  the  lien  of  creditors 
upon  real  estate  which  might  have  been  pre- 
viously sold  to  pay  debts.  The  opinion  of 
the  court  was  thus  expressed:, 

"The  object  of  the  application  on  the  part 
of  the  acting  administrator  was  to  submit 
his  final  account  and  close  the  administra- 
tion. The  order  made  was  evidently  so  in- 
£220]  tended,  and  must  *be  construed  as  a  final  or- 
der discharging  the  administration  of  the 
estate.  The  parties  had  their  remedy  by  ap- 
peal, but  the  order  could  not  be  attacked 
collaterally  or  treated  as  void,  so  as  to  war- 
rant subsequent  proceedings  to  reach  the 
real  estate,  as  if  the  administration  was 
still  in  progress  and  the  estate  still  unset- 
tled. 

"The  omission  of  the  land  from  the  inven- 
tory, and  the  subsequent  discovery  of  the 
real  estate  of  the  deceased  which  was  not  re- 
duced to  assets  by  the  administrator  or  dis- 
tributed to  the  heirs,  do  not  operate  to  re- 
vive the  administration  and  open  the  judg- 
ment or  warrant  further  proceedings.  The 
land  descended  to  the  heirs,  subject  to  the 
claims  of  administration  upon  it.  The  ef- 
fect of  a  decree  assigning  the  real  estate  to 
the  heirs  is  simply  U>  discharge  it  from  the 
administration,  and,  of  course,  the  final  dis- 
charge of  the  administration  must  discharge 
the  lien  of  the  creditors." 

In  Schmidt  v.  Stark,  61  Minn.  91,  63  N. 
W.  255,  it  was  held  J;hat  where  the  estate 
of  a  deceased  person  has  been  fully  adminis 
tered,  and  a  decree  of  distribution  has  been 
made,  assigning  the  residue  of  the  estate  in 
the  hands  of  the  personal  representative  to 
the  parties  entitled  thereto,  the  jurisdiction 
of  the  probate  court  is  ended;  and,  if  the 
personal  representative  does  not  deliver  the 
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propeiiy  to  the  distributees,  they  may  bring 
an  action  against  him  in  the  district  court. 
It  was  said,  per  Mitchell,  J.: 

"The  Probate  CJode  neither  authorizes  nor 
provides  for  an  assignment  of  any  part  of 
the  estate  of  a  deceased  person  until  after 
the  estate  is  fully  administered.  It  contem- 
plates but  one  decree  of  distribution,  by 
which  the  entire  residue  of  the  estate  shall 
be  assigned  to  those  entitled  to  it,  specifying 
the  proportion  or  part  to  which  each  is  en- 
titled. Gen.  Stat.  §§  4639-4642.  Read  in 
the  light  of  the  statute,  and  of  the  admis- 
sions of  the  answer,  we  think  the  com- 
plaint would  fairly  admit  of  being  con- 
strued as  alleging  that  all  this  ha«l 
been  duly  done,  and  that  the  proportion 
of  the  estate  assigned  to  plaintiff  was  an 
undivided  fifth.  If  this  was  the  state  of 
facts,  the  jurisdiction  of  the  probate  court 
over  the  property  had  ended.  The  effect  of 
a  decree  of  distribution  is  to  transfer  the 
title  to  the  personalty  and  the  right  of  pos- 
session of  the  realty  from  the  'personal  rep- [22 1] 
resentative  to  the  distributees,  devisees,  or 
heirs.  The  property  then  ceases  to  be  the 
estate  of  the  deceased  person,  and  becomes 
the  individual  propertv  of  the  dbtributees, 
with  the  full  right  of  control  and  posses- 
sion, and  with  the  right  of  action  for  it 
against  the  personal  representative,  if  he 
does  not  deliver  it  to  them.  If  such  an  ac- 
tion is  necessary,  resort  must  be  had  to 
some  other  forum,  for  the  probate  court 
has  no  further  jurisdiction.  Hurley  v.  Hafn- 
ilton,  37  Minn.  160,  33  N.  W.  912." 

State  em  rel,  Matteaon  v.  Ramsey  Countf 
Probate  Ct.  84  Minn.  289,  87  N.  W.  783, 
is  the  last  expression  of  the  supreme  court 
of  Minnesota  on  this  subject  to  which  we 
have  been  referred.  The  syllabus,  prepared 
by  the  court,  is  as  follows: 

"1.  The  Probate  Code  of  this  state 
makes  no  provision  for  the  formal  discharge 
of  an  administrator,  but  the  necessary  legal 
effect  of  an  order  of  the  probate  court  al- 
lowing the  final  account  of  the  administra- 
tor and  its  final  decree  of  distribution,  as- 
signing the  whole  of  the  estate  to  the  heirs 
and  distributees,  is  to  remove  the  estate  of 
the  deceased  from  the  jurisdiction  of  the 
court,  and  to  render  the  office  of  administra- 
tor, which  depends  upon  such  jurisdiction, 
functus  officio,  2.  After  the  estate  has  been 
so  settled  and  assigned,  and  while  the  final 
decree  of  distribution  remains  unreversed 
and  unmodified,  the  probate  court  has  no 
jurisdiction  to  entertain  a  petition  to  issue 
a  citation  to  the  administrator  requiring 
him  to  further  account  for  the  property  be- 
longing to  the  estate  which  is  in  his  posses- 
sion, or  came  into  his  possession." 

The  facts  and  law  of  the  case  were  then 
stated  in  the  opinion  of  the  court: 
•  "Sumner  W.  Matteson,  a  resident  of  the 
county  of  Ramsey,  having  real  and  personal 
property  therein,  died  intestate  on  July  22, 
1895.  The  Security  Trust  Company  was 
duly  appointed  by  the  probate  court  of  such 
county,  on  September  3,  1895,  administrator 
of  his  estate,  and  it  duly  qualified  as  such, 
and  duly  filed  in  such  court  an  inventory 
of  such  estate.    The  probate  court,  on  the 
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day,  by  its  order,  which  was  duly  pub 
lishedy  limited  the  time  for  presenting 
daims  against  the  estate  to  six  months  from 
]the  date  of  the  order.  All  claims  *af;ainsl 
the  estate  presented  to  the  court  within  thr 
time  limit^  and  allowed  by  the  court  were 
paid  by  the  administrator  in  the  due  course 
of  atuninistration.  Thereafter,  and  on 
March  31,  1896,  the  administrator  filed  with 
the  court  its  petition,  representing  that  it 
had  fully  administered  the  estate,  paid  all 
the  debts  against  the  estate  allowed  by  the 
eourt,  and  the  expenses  of  administration, 
and  aslting  for  the  allowance  of  its  final  ac- 
count, and  the  distribution  of  the  residue  of 
the  estate  to  the  persons  entitled  thereto. 
Such  proceedings  were  thereafter  duly  had 
upon  the  petition,  that  the  court,  on  April 
27,  1806,  allowed  the  final  account  of  the  ad- 
ministrator, and  made  and  entered  its  de- 
cree of  distribution  of  the  residue  of  the  es- 
tate, describing  it,  and  thereby  assigned  the 
property  therem  described  and  all  other  es- 
tate of  the  intestate  in  the  state  of  Minne- 
sota to  his  heirs  and  distributees,  naming 
them,  and  determining  the  share  of  each. 

"Afterwards,  and  on  November  21,  1806, 
the  Security  Trust  Company  filed  with  the 
probate  comt  its  petition,  representing  that 
m  drafting  such  final  decree  certain  clerical 
errors  were  made,  stating  them,  whereby 
eertain  parcels  of  real  estate  were  errone- 
ously described  therein,  and  other  parcels 
omitted  therefrom,  and  praying  that  the  de- 
ereo>  be  amended  so  as  to  corr^  the  errors. 
The  court  made  its  order  so  correcting  the 
decree.  .  Neither  the  order  allowing  the  ad- 
ministrator's accottet,  nor  the  final  decree  of 
distribution,  has  ever  been  opened  or  set 
aside.  On  or  before  December  15,  next  fol- 
lowing, all  the  heirs  and  distributees  named 
in  the  decree  transferred  and  conveyed  to  the 
Matteson  estate,  incorporated,  all  the  prop- 
erty so  assigned  to  them  by  the  final  decree. 
But  the  Se<mrity  Trust  Company  still  has  in 
its  possession  and  now  holds  certain  stocks 
as  collateral  security  under  a  pledge  made  to 
it  by  the  intestate  for  the  payment  of  a  debt 
owed  bv  him  to  it  at  the  time  of  his  death. 
The  value  of  the  stocks  exceeds  the  amount 
of  the  debt  which  they  secured.  No  order 
has  ever  been  made  by  the  probate  court  in 
terms  discharging  the  administrator.  The 
Black  River  National  Bank,  a  nonresident 
creditor  of  the  intestate,  on  January  4, 1807, 
made  application  to  the  probate  court  for 
leave  to  nle  its  claim  against  his  estate,  and 
[MS]  have  it  idlowed  and  paid  out  of  *the  assets 
of  the  estate.  This  was  denied  by  the  court 
for  the  reason  that  the  administration  of 
the  estate  had  been  closed,  and  the  court  had 
no  further  jurisdiction  in  the  premises.  Af- 
terwards the  bank  and  another  nonresident 
creditor  each  brought  an  action  on  their  re- 
spective claims,  which  had  never  h^  pre- 
sented to  the  probate  court,  agamst  the 
trust  company,  as  administrator,  in  the  cir- 
cuit court  of  the  United  States  for  the  dis- 
trict of  Minnesota.  Such  proceedings  were 
had  therein  that  judgment,  on  April  17 
1800,  was  rendered  in  favor  of.  the  plaintiff 
in  each  case  for  the  full  amount  claimed 
against  the  administrator.  That  court  di- 
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rected  the  judgments  to  be  certified  to  the 
probate  court  atf  claims  duly  established 
against  the  estate  of  the  intestate,  and  it 
was  done,  but  the  administrator  refused  to 
take  any  steps  for  the  payment  of  either  of 
the  judgments.  Thereupon  the  relator  herein 
presented  to  the  probate  court  a  petition 
asking  it  to  issue  a  citation  to  the  trust  com- 
pany, as  such  administrator,  requiring  it  to 
file  an  account  of  any  property  in  its  posses- 
sion belonging  to  such  estate,  and  to  report 
what  disposition  had  been  made  of  the  prop- 
erty inventoried  as  belonging  thereto,  and 
to  pay  so  much  of  the  judgments  as  could  be 
paid  from  such  property.  The  court  refused 
to  entertain  the  petition,  or  to  make  any  or- 
der in  the  premises,  for  the  sole  reason  that 
it  had  no  jurisdiction  to  take  other  or  fur- 
ther steps  in  the  administration  of  the  es- 
tate. The  relator  then  sued  out  of  the  dis- 
trict court  of  Ramsey  county  an  alternative 
writ  of  mandamus  based  upon  the  facts  here 
stated,  which  was  directea  to  the  probate 
court  and  the  judge  thereof.  The  answer  of 
the  respondents  was  an  admission  of  such 
facts,  and  upon  them  the  district  court 
awarded  judgment,  denying  a  peremptory 
writ  of  mandamus,  and  discharging  the  al- 
ternative writ.  The  relator  appealed  from 
the  judgment  to  this  court. 

"The  (question  presented  bv  these  facts  for 
our  consideration  relate  solely  to  the  legal 
effect  of  the  final  decree  of  distribution,  as- 
signing the  residue  of  the  estate  of  the  de- 
dwient  to  the  heirs  and  distributees  made  by 
the  probate  court  after  the  settlement  and 
allowance  of  the  final  accoimt  of  the -adin^- 
istrator.  Stated  concretely,  the  question  is : 
Did  the  jurisdiction  of  the  'probate  court [224] 
over  the  estate  in  question  cease,  and  the  of- 
fice of  administrator  become  funotua  officio, 
by  force  of  the  order  of  the  court  allowing 
the  administrator's  final  account,  and  its 
final  decree  of  distribution  assigning  the 
residue  of  the  estate?  We  answer  the  ques- 
tion in  the  affin:qative.  The  jurisdiction  of 
the  probate  court  in  Minnesota  is  not  con- 
ferred by  t^e  common*  law,  nor  by  any  stat- 
ute of  the  state,  but  by  our  Constitution,  and 
is  limited  to  'jurisdiction  over  the  estates  of 
dec^ued  persons  and  persons  under  guard- 
ianship.' Const,  art.  6,  S  7.  It  follows  that» 
in  cases  where  a  court  of  probate  acquires 
jurisdiction  over  the  estate  of  a  particular 
decedent,  such  jurisdiction  is  ended,  and  the 
office  of  administrator,  which  depends  upon 
such  jurisdiction,  be<x)mes  functus  offioio, 
whenever  such  estate  passes  by  operation  of 
law  from  its  flinal  control.  No  argument 
can  make  this  obvious  proposition  clearer, 
for  it  is  self-evident  that,  if  the  jurisdiction 
is  limited  to  the  estate  of  such  deceased  per- 
son, and  the  sole  basis  of  such  jurisdiction — 
the  estate — ^passes  from  its  control,  and  the 
right  to  the  possession  and  control  thereof 
vests  by  operation  of  law  in  the  heirs  and 
distributees,  it  has  no  lon^r  any  jurisdic- 
tion in  the  premises.  It  is  true  that  our 
Probate  Code  contains  no  provision  for  the 
formal  discharge  of  an  administrator,  but 
the  necessary  theory  and  effect  of  its  provi- 
sions as  to  the  settlement  of  his  account  and 
the  final  decree  of  distribution,  as  interpret- 
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«d  by  the  repeated  decisioiiB  of  this  court, 
are  to  devest  the  probate^ court  of  further 
jurisdiction  when  such  final  decree  is  made, 
and  to  render  the  office  of  -administrator 
functus  officio,  unless  such  decree  is  set  aside 
on  motion,  or  reversed  on  appeal.  A  clear 
illustration  of  this  proposition  is  found  in 
the  decision  of  this  court  in  the  case  of  Eur- 
Uy  V.  Hamilton,  37  Minn.  160,  33  N.  W.  912, 
holding  that  the  probate  court  had  no  juris- 
diction to  entertain  proceedings  for  the  par- 
tition of  the  real  estate  of  a  decedent  among 
the  heirs  and  devisees  after  the  administra- 
tion was  closed,  and  the  land  assigned  to 
them  in  common  by  a  final  decree  of  dis- 
tribution, for  the  reason  that,  when  such  de- 
cree was  entered,  the  property  passed  out  of 
the  control  of  the  court,  and  it  had  no  fur- 
ther jurisdiction." 

The  court  then  proceeded  to  cite  and  ap- 
[226]  prove  previous  decisions,  *and  particularly 
the  language  of  Mitchell,  J.,  in  the  case  of 
Schmidt  v.  Stark,  61  Minn.  91,  63  N.  W. 
255,  hereinbefore  quoted.  Other  observa- 
tions were  made  by  the  court  pertinent  to 
the  case  before  us,  as  follows: 

"It  is,  however,  urged  by  counsel  for  the 
relator  that  the  removal  of  the  property 
(that  is,  the  estate)  from  the  jurisdiction  of 
the  probate  court  in  nowise  affects  the  con- 
tinuance in  office  of  the  administrator  of  an 
estate.  To  hold  otherwise,  it  is  claimed, 
would  be  a  devesting  of  the  probate  court 
of  all  authority  to  execute  its  decree  of  dis- 
tribution, leaving  the  administrator  in  pos- 
session of  the  estate,  and  the  heirs  and  dis- 
tributees remediless.  It  necessarily  follows 
from  the  concession  of  counsel,  although  not 
intended  by  him,  that  the  office  of  adminis- 
trator becomes  functus  officio  when  the  es- 
tate is  removed,  as  the  result  of  the  decree 
of  distribution,  from  the  jurisdiction  of  the 
court,  for  the  office  of  administrator  springs 
out  of  and  depends  for  its  continued  exist- 
ence upon  the  jurisdiction  of  the  court  over 
the  estate.  As  well  might  it  be  claimed  that 
the  branch  of  a  tree  can  live  and  put  forth 
its  leaves  and  blossoms  after  its  roots  are 
dead,  as  to  claim  that  the  office  of  adminis- 
trator can  survive  the  jurisdiction  of  the 
court  over  the  estate  of  which  administra- 
tion was  granted.  It  is  not  necessary  for 
the  probate  court,  if  it  could  do  so,  to  re- 
tain jurisdiction  to  enforce  its  final  decree 
of  distribution;  the  remedy  of  the  distribu- 
tees in  case  their  respective  shares  of  the 
residue  of  the  estate  are  withheld  from 
them  by  the  administrator  is  an  action  in 
the  district  court  against  him  or  against  him 
and  his  bondsmen.  Schmidt  v.  Stark,  61 
Minn.  91,  63  N.  W.  255.     .     .    . 

"It  is  further  urged  on  behalf  of  the  re- 
lator that  neither  the  probate  court  nor  the 
administrator  considered  that  the  allowance 
of  the  final  account  and  the  entry  of  the  de- 
cree of  distribution  ended  the  jurisdiction  of 
the  court,  for  it  afterwards,  on  the  petition 
of  the  administrator,  amended  such  decree. 
It  is' immaterial  what  they  considered,  for 
the  view  of  either  as  to  the  effect  of  the  de- 
cree eould  not  change  its  legal  result  The 
decree  was  corrected,  not  in  the  exercise  of 
any  jurisdiction  over  the  estate,  but  by  vir- 
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tue  of  the  power  of  the  court  to  amend  its 
records  to  conform  with  the  facts;  that  is, 
to  make  the  records  *speak  truly  as  to  the[8SC 
past  official  acta  of  the  court.     Gen.  Stat. 
1894,  S  4730. 

"Lastly,  it  is  urged  by  the  relator  that  the 
administrator  still  has  certain  stocks  in  his 
possession  belonging  to  the  estate,  and  that 
it  may  also  have  after-discovered  personal 

Sroperty  of  the  intestate  which  it  nas  not 
isclosed  to  anyone.  There  is  no  basis  for 
this  assumption  in  the  admitted  facts,  ex- 
cept that  the  trust  company  holds  certain 
stocks  as  collateral  to  secure  its  individual 
debt  against  the  intestate.  But,  were  it 
otherwise,  the  fact  still  remains  that  all 
such  stocks  and  after-discovered  property,  if 
any,  passed  by  the  decree  to  the  heirs  and 
distributees,  for  it  assigns  to  them,  not  onlv 
the  property  therein  specifically  described, 
but  also  all  other  estate  of  the  deceased  in 
the  state  of  Minnesota.  It  follows  thai  the 
probate  court  rightly  declined  to  issue  the 
citation." 

Some  crithsism  is  made,  in  the  brief  of  the 
defendant  in  error,  of  the  decision  of  the 
supreme  court  of  Minnesota  in  this  case; 
that  the  issue  was  feigned  and  an  imposition 
upon  the  supreme  court,  and  that  the  pur- 
pose of  the  decision  was  to  forestall  the  de- 
cision of  this  court. 

If,  indeed,  the  judgment  of  the  supreme 
court  in  that  case  were  relied  on  as  aojudg- 
ing  a  case  which  had  already  passed  into 
judgment  in  the  circuit  court  of  the  United 
States,  we  might  readily  agree,  as  urged  by 
the  defendant  in  error,  that  the  decision  of 
the  supreme  court  of  Minnesota  "should,  re- 
ceive little,  if  any,  weight,  by  this  court  is 
the  consideration  of  this  case."  But  that 
decision  is  cited  and  relied  on  by  the  plain- 
tiff in  error,  not  as  an  adjudication  of  the 
facts  in  controversy  here,  but  as  an  inter- 
pretation of  the  statutes  of  the  state.  Cases 
may  be  found  of  decisions  made  by  m 
state  supreme  court,  even  in  exposition  of 
state  statutes,  after  the  institution  of  litiga- 
tion in  a  Federal  court,  wherein  this  court 
has  refused  to  follow  such  a  decision,  if  in 
it  the  state  court  has  departed  from  its  pre- 
vious decisions,  which  were  in  force  and  re- 
lied upon  by  the  Federal  suitor.  Burgess 
V.  Seligman,  107  U.  8.  33,  27  L.  ed.  365,  2 
Sup.  Ot.  Rep.  10;  Carroll  County  t.  Smith, 
111  U.  S.  556,  28  L.  ed.  517,  4  Sup.  Ct.  Rep. 
539. 

Here,  however,  the  supreme  court  of 
Minnesota,  in  its  last  opinion,  did  not  de- 
nart  from  or  modify  its  previous  decisionM 
*on  the  subject.  On  the  contrary,  it  based[2271 
its  reasoning  and  conclusions  upon  its  fre- 
quent previous  decisions. 

Nor  are  we  permitted  on  the  record  in 
that  ease  to  impute  to  the  parties  therein  an 
attempt  to  mislead  the  court  or  to  improp- 
erly invoke  its  jurisdiction.  The  case  seems 
to  have  gone  before  the  probate  court,  the 
district  court,  and  the  supreme  court,  in  the 
usual  course  of  procedure,  and  the  decision 
finally  rendered  by  the  supreme  court  must 
be  received  by  us  as  a  valia  exposition  of  the 
law. 

The  conclusion  to  which  we  are  brought, 
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by  an  examination  of  the  statutes  of  the 
state  of  Minnesota  and  of  the  decisions  of 
the  courts  of  that  state  in  construing  and 
applying  them,  is,  that  had  a  suit  against 
-an  administrator  of  an  estate  been  brought 
in  the  courts  of  that  state,  after  the  expira- 
tion of  the  period  limited  by  the  order  of  the 
probate  coiurt,  in  which  creditors  may  pre- 
sent claims  against  the  deceased  for  exam- 
ination and  allowance,  and  after  an  allow- 
ance of  the  administrator's  final  accoimt, 
and  a  final  decree  of  distribution,  such  suit 
could  not  have  been  maintained. 

We  are  now  to  consider  whether  such  a 
cait  can  be  successfully  maintained  in  a 
Federal  court  by  a  nonresident  owner  of  a 
claim  against  the  estate  of  a  decedent. 

Some  general  principles  have  become  so 
well  settled  as  to  require  only  to  be  stated. 
One  of  these  is  that  a  foreign  creditor  may 
establish  his  debt  in  the  courts  of  the  United 
States  against  the  personal  representative 
<d  a  decedent,  notwitnstanding  toe  fact  that 
the  laws  of  the  state  relative  to  the  admin- 
istration and  settlement  of  decedents'  es- 
tates do  in  terms  limit  the  right  to  estab- 
lish such  demands  to  a  proceeding  in  the 
pr^>ate  courts  of  the  state.  Union  Bank  v. 
Vaiden,  18  How.  603,  16  L.  ed.  472;  Law- 
rence V.  Nelson,  143  U.  S.  216,  36  L.  ed.  130, 
12  Sup.  Ct.  Rep.  440;  Byera  v.  McAuleffy 
149  U.  8.  608,  37  L.  ed.  867,  13  Sup.  Ct.  Rep. 
906. 

Another  principle,  equally  well  settled,  is 
that  the  courts  of  the  united  States,  in  en- 
forcing claims  against  executors  and  admin- 
istrators of  a  decedent's  estate,  are  admin- 
istering the  laws  of  the  state  of  the  domicil, 
and  are  bound  by  the  same  rules  that  govern 
the  local  tribunals.  Aspden  v.  Niwon,  4 
How.  498,  11  L.  ed.  1074. 
Ctt8]  ^'The  circuit  courts  of  the  United  States, 
with  full  equity  powers,  have  jurisdiction 
over  executors  and  administrators,  where 
the  parties  are  citizens  of  different  states, 
and  will  enforce  the  same  rules  in  the  ad- 
justment of  claims  against  them  that  the 
local  courts  administer  in  favor  of  their  own 
citizens."  Walker  v.  Walker,  9  Wall.  746, 
mtb  nam.  Walker  v.  Beal,  19  L.  ed.  814. 

In  Yonley  v.  Lavender,  21  Wall.  276,  22 
L.  ed.  636,  it  was  decided  that  while  a  non- 
resident creditor  may  get  a  judgment  in  a 
Federal  court  against  a  resident  administra- 
tor, and  oome  in  on  the  estate  according  to 
the  law  of  the  state  for  such  payment  as 
that  law,  marshalinff  the  rights  of  creditors, 
awards  to  debtors  of  his  class,  yet  he  cannot, 
because  he  has  obtained  a  judgment  in  a 
Federal  court,  issue  execution  and  take 
precedence  of  other  creditors  who  have  no 
ri|^t  to  sue  in  the  Federal  courts,  and  if  he 
do  issue  execution  and  sell  lands,  the  sale  is 
▼oid. 

The  reasoning  of  this  case  is  worthy  of 
•quotation: 

''The  several  states  of  the  Union  necessa- 
rily have  full  control  over  the  estates  of  de- 
ceased persons  within  their  respective  lim- 
its, and  we  see  no  ground  on  which  the  va- 
lidity of  the  sale  in  question  can  be  sus- 
tained. To  sustain  it  would  be  in  effect  to 
millifv  the  administration  laws  of  the  state 
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by  giving  to  creditors  out  of  the  state 
greater  privileges  in  the' distribution  of  es- 
tates than  creditors  in  the  state  enjoy.  It 
is  easy  to  see,  if  the  nonresident  creditor,  by 
suing  in  the  Federal  courts  of  Arkansas,  ac- 
quires a  right  to  subject  the  assets  of  the 
estate  to  seizure  and  sale  for  the  satisfac- 
tion of  his  debt,  which  he  could  not  do  by 
suing  in  the  state  court,  that  the  whole  es- 
tate, in  case  there  were  foreign  creditors, 
might  be  swept  away.  Such  a  result  would 
place  the  judgments  of  the  Federal  court  on 
a  higher  grade  than  the  judgments  of  the 
state  court,  necessarily  produce  conflict,  and 
render  the  state  powerless  in  a  matter  over 
which  she  has  confessedly  full  control.  Be- 
sides this,  it  would  give  to  the  contract  of 
a  foreign  creditor  made  in  Arkansas  a  wider 
scope  than  a  similar  contract  made  in  the 
same  state  by  the  same  debtor  with  a  home 
creditor.  The  home  creditor  would  have  to 
await  the  due  course  of  administration  for 
the  payment  of  his  debt,  while  the  foreign 
creditor  could,  as  soon  as  he  got  his  Judg- 
ment, seize  and  sell  the  estate  of  his  *debtor[2Mi 
to  satisfy  it,  and  this,  too,  when  the  laws  of 
the  state  in  force  when  both  contracts  were 
made  provided  another  mode  for  the  com- 
pulsoiy  payment  of  the  debt.  Such  a  dif- 
ference is  manifestly  unjust  and  cannot  be 
supported.  .  .  .  The  administration  laws 
of  Arkansas  are  not  merely  rules  of  practice 
for  the  courts,  but  laws  limiting  the  rights 
of  parties,  and  will  be  observed  by  the  Fed- 
eral courts  in  the  enforcement  of  indivilunl 
rights.  .  .  .  It  is  possible,  though  not 
probable,  that  state  legislation  on  the  sub- 
ject of  the  estates  of  decedents  might  be  pur- 
posely framed  so  as  to  discriminate  inju- 
riously against  the  creditor  living  outride 
of  the  state;  but  if  this  should  unfnitu- 
nately  ever  happen,  the  courts  of  the  United 
States  would  nnd  a  way,  in  a  propeir  cnsf,  to 
arrest  the  discrimination,  and  to  enforce 
equality  of  privileges  among  all  classen  of 
claimants,  even  if  the  estate  were  sei/.  'I  by 
operation  of  law  and  intrusted  to  a  particu- 
lar jurisdiction." 

In  Morgan  v.  Hamlet,  113  U.  S.  440.  28 
L.  ed.  1043,  5  Sup.  Ct.  Rep.  583,  it  wn^  li#ld 
that  the  statute  of  Arkansas,  that  **flll  de- 
mands not  exhibited  to  the  executor  or  ad- 
ministrator, as  required  by  this  act,  1»  fore 
the  end  of  two  years  from  the  granting  of 
letters,  shall  be  forever  barred,"  begins,  on 
the  granting  of  letters  of  administration,  to 
run  against  persons  under  age  out  of  the 
state. 

•  The  doctrine  of  the  case  of  Yonley  v:  Imv- 
ender,  21  Wall.  276,  22  L.  ed.  536,  was  np- 
proved  in  Byera  v.  MoAuley,  149  U.  S.  015, 
37  L.  ed.  871,  13  Sup.  Ct.  Rep.  906,  wheroin 
it  was  held  that  the  administration  laws  of 
a  state  are  not  merely  rules  of  practice  for 
the  courts,  but  laws  limiting  the  rights  of 
parties,  to  be  observed  by  the  Federal  courts 
m  the  enforcement  of  individual  rights. 

In  PulUam  v.  Pulliam,  10  Fed.  55,  78,  the 
distinction  between  ordinary  statutes  of 
limitation  and  statutes  of  administration  of 
the  estates  of  decedents,  limiting  the  time 
within  which  creditors  must  prove  their 
claims,  is  pointed  out  in  respect  that  th<'  1  t- 
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ter  are  rulea  of  property  as  well  as  statutes 
of  limitation,  and  it  was  said  by  Hammond, 
'J.,  after  citing  Union  Bank  v.  Vaidenf  18 
How.  504,  15  L.  ed.  473;  Payne  v.  Hook,  7 
Wall.  430>  19  L.  ed.  261,  and  other  cases: 

"These  cases,  like  many  others,  are  only 
intended  to  protect  the  judicial  power  of  the 
[S30]  United  States  from  encroachment  by  *pre- 
serving  to  it  the  remedies  and  forms  of  pro- 
ceeding which  are  granted  with  it,  and  not 
at  all  to  set  it  above  the  legislative  control 
of  the  states  in  matters  pertaining  to  their 
jurisdiction.  The  cases  cited  from  the  Su- 
preme Court  do  not,  in  my  judgment,  estab- 
lish or  in  the  least  authorize  the  doctrine 
that  state  statutes,  prescribing  the  time 
within  which  a  creditor  of  a  decedent  must 
present  or  sue  upon  his  claim  in  order  to  en- 
title him  to  share  in  the  assets,  and  having 
the  effect  these  do,  are  not  binding  on  th£ 
court." 

In  Dodd  V.  Ghiselin,  27  Fed.  405,  involv- 
ing the  administration  of  a  decedent's  es- 
tate, and  where  it  was  contended  that  non- 
resident minors  had  a  right  to  have  the  laws 
of  the  state  of  Missouri  regulating  the  mat- 
ter disregarded  in  the  Federal  court,  but  it 
was  held  otherwise,  per  Brewer,  J.:  That 
the  law  of  the  state  providing  for  the  settle- 
ment of  a  deceased  person's  estate  is  binding 
upon  the  Federal  as  well  as  upon  the  state 
courts. 

In  Miner  v.  Aylesu)orth,  18  Fed.  199,  it 
was  held  by  the  circuit  court  of  the  United 
Slates  f9r  tfat.  district  of  Rhode  Island,  as 
against  nonresident  complainadii^  that,  un- 
der the  Rhode  Island  statute,  no  suit  can 
be  commenced  against  an  administrator,  as 
such,  after  three  years  from  the  time  he  gave 
public  notice  of  his  appointment.  Bauaer' 
man  v.  Blunt,  147  U.  S.  652,  37  L.  ed.  318, 
13  Sup.  Ct.  Rep.  466. 

Applying  these  principles  to  the  present 
case,  it  would  seem  clear  that  the  defendant 
in  error,  as  a  citizen  of  the  state  of  New 
York,  and  having  a  legal  claim  against  the 
estate  of  S.  W.  Matt^on,  deceas^  had  a 
right  to  elect  to  proceed  to  establish  his 
claim  by  bringing  a  suit  in  the  circuit  court 
of  the  ITnited  States;  and  if  he  had  brought 
his  action  against  an  existing  administrator, 
the  administration  of  the  estate  not  having 
been  closed  under  the  statutoiy  proceedings, 
and  obtained  a  judgment,  undoubtedly  such 
a  judgment,  when  presented  to  the  probate 
court  within  the  time  fixed  by  its  order, 
must  have  been  received  by  that  court  as  a 
claim  against  the  unadmiuistered  estate. 

But  can  it  be  said  that,  if  the  foreign  cred- 
itor delayed  proceedings  in  the  Federal 
[S3 1]  court  until  after  the  time  fixed  by  the  *order 
of  the  probate  court  for  the  presentment  of 
claims  nad  expired  and  after  the  final  dis- 
tribution of  the  estate  had  been  effected,  and 
after  the  final  account  of  the  administrator 
had  been  allowed  and  his  office  had  become 
functus  officio,  and  after  all  claims  of  local 
creditors  had  thus  been  precluded,  he  can 
use  the  Federal  process  to  devolve  a  new  re- 
sponsibility upon  the  person  who  had  acted 
as  administrator,  and  to  interfere  with  the 
rights  of  other  parties,  creditors  or  distrib- 
utees, which  had  become  vested  under  the 
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regular  and  orderly  administration  of  tb* 
estate  under  the  laws  of  the  state? 

It  is  the  policy  of  the  state  of  Minnesota,, 
like  that  of  many  of  the  states,  to  prescribe 
a  shorter  term  of  limitations  to  claims 
against  the  estates  of  decedents  than  claims 
against  living  persons.  Can  that  policy  be 
defeated  by  a  ruling  of  the  Federal  courta 
that  the  provisions  of  the  state  in  that  re* 
gard  do  not  apply  to  parties  bringing  suit  in 
those  courts?  In  that  event,  the  very  mis- 
chief pointed  out  and  deprecated  in  Yonley 
V.  Lavender  would  ensue,  that  "the  righta 
of  those  interested  in  the  estate  who  are  citi- 
zens  of  the  state  where  the  administration 
is  conducted  are  materially  changed,  and 
the  limitation  which  governs  Uiem  does  not 
apply  to  the  fortunate  creditor  who  happens 
to  be  a  citizen  of  another  state."  The  an- 
swer g^ven  to  such  a  proposition  by  this 
court  in  the  case  just  cited  was:  "This 
cannot  be  so.  The  administration  laws  ot 
Arkansas  are  not  merely  rules  of  practice 
for  the  courts,  but  laws  limiting  the  rights 
of  parties,  and  will  be  observed  by  the  Fed- 
eral courts  in  the  enforcement  of  individual 
righte." 

Lei  us  now  examine  the  reasoning  em- 
ployed by  the  circuit  court  of  appeals  in 
reaching  its  conclusion  in  the  present  case. 
Having  correctly  held  that,  so  far  as  the  ad- 
ministration law  of  the  state  of  Minnesota 
attempts  to  compel  citizois  of  other  states 
to  establish  demands  agaiast  the  estates  of 
decedents  only  by  a  proceeding  in  the  pro- 
bate court  of  the  state,  it  is  meffectual  to 
aoconplish  that  object,  tiie  court  proceeded 
to  say: 

"It  is  said,  however,  that  although  the 
statute  in  question  may  be  ineffectual  ts 
compel  nonresident  creditors  to  submit  their 
demands  to  the  appropriate  probate  court 
for  allowance,  *yet,  as  a  statute  of  limita-[232] 
tions,  it  should  be  given  effect  to  prevent  the 
establishment  of  a  demand  in  the  Federal 
court  of  the  state  after  such  lapse  of  time 
that  it  cannot  be  established  in  the  probate 
court.  The  vice  of  this  argument  as  applied 
to  the  case  in  hand  consist  in  the  fact  that 
the  legislature  of  the  state  of  Minnesota 
has  not  undertaken  to  bar  any  claim  against 
a  decedent's  estate,  absolutely,  until  after 
the  lapse  of  eighteen  months  from  the  date 
of  the  order  fixing  the  period  of  allowance, 
and  in  the  case  at  bar  that  period  had  not 
expired  when  the  action  was  commenced,  to 
wit,  on  January  22,  1897. 

"It  is  true  that  S  4509,  when  conferring 
the  discretionary  power  to  allow  claims 
within  eighteen  months,  imposes  the  limita- 
tion that  they  shall  be  allowed  'before  final 
settlement'  and  it  is  also  true  that  the  final 
account  of  Matteson's  administrator  had 
been  submitted  to  and  approved  by  the  pro- 
bate court  before  this  action  was  commenced. 
But  it  must  be  borne  in  mind  that  the  ad- 
ministration law  (§  4523)  confers  upon  the 
probate  court  the  power  to  determine  when 
the  final  settlement  of  an  estate  shall  be 
made,  and  to  allow  as  much  as  one  year  and 
six  months  for  th^t  purpose.  We  think  that 
the  Federal  court  must  be  conceded  the  same 
power,  as  respects  the  claim  of  a  nonresi- 
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lient  creditor,  to  allow  it  within  eighteen 
BWBths,  which  is  conferred  upon  the  probate 
coorts  of   the  state;   and  we  are,  further- 
more, of  the  opinion  that  the  right  of  a  non- 
reudent  creditor  to  sue  for  the    establish- 
Bxst  of  his  demand  in  the  Federal  court 
csBiiot  be  made  to  depend  on  the  length  of 
tine  that  the  probate  court  happens  to  allow 
lor  making  a  final  settlement.     If  the  Fed- 
eral court  gives  effect  to  laws  limiting  the 
period  for    establishing  claims  in  the  pro- 
bate courts  of  the  state,  which  differ  essen- 
tiallj  from   the  eeneral  statute  of  limita- 
taoQs,  it  should  only  be  required  to  apply  th^ 
abtolute  har  arising    from    lapse    of    time 
which  the  legislature  has  erected.    There  is 
much  reason,  perhaps,  for  saying  that  citi- 
BBS  of  other  states  ought  not  to  be  allowed 
to  maintain  an  action  in  the  Federal  court 
afCainst  a    local   administrator   or   executor 
ifter  the  expiration  of  a  period  when  by  the 
egress  command  of  the  legislature  no  such 
action  can  be  maintained  in  the  local  courts, 
pvrided  the  period  fixed  by  the  legislature 
l]is  reasonable;  but  *the  right  of  a  nonresi- 
dent creditor  to  bring  his  action  in  the  na- 
tional courts  ought  not  to  be  conditioned  or 
made  to  depend  upon  the  time  that  a  local 
court  dutnces  to  approve  a  final  settlement 
when  the  time  of  such  approval  rests  in  its 
diKretion  and  is  largely  a  matter  of  conven'i- 
csee.    For  these  reasons  we  conclude  that 
the  case   in   hand — ^the   same   having  been 
brought  within   less  than  eighteen  months 
after  the  order  fixing  the  period  for  the  al- 
lowance of  claims  was  made — was  lawfully 
«Btertained  by  the  trial  court. 

"Another  claim  which  is  interposed  by  the 
administrator  as  a  defense  to  this  action  is 
that  the  approval  of  its  final  accoimt  and 
the  order  of  distribution  made  thereon  by 
the  probate  court  on  April  27,  1896,  closed 
the  administration,   and  operated   without 
■ore  as  a  discharge  of  the  administrator,  so 
that  there  was  in  point  of  fact  no  adminis- 
trator when  the  suit  at  bar  was  instituted. 
This  view  evidently  was  not  entertained  by 
the  probate  court  by  which  the  administra- 
tor was  appointed,  since  the  record  disclosed 
that  that  court,  as  late   as    November    21, 
1896,  entertained  a  petition  on  the  part  of 
the  administrator,  and  at  its  instance  made 
u  order,  founded  thereon,  by  which  the  de- 
4ree  of  April  27,  1896,  was  amended  and  cor- 
rected in  important  respects.     It  is  manifest 
that  the  probate  court  acted  upon  the  theoiy 
that  it  had  not  lost  jurisdiction  over  the  ad- 
ministrator, that  it  was  still  subject  to  its 
orders  as  to  all  matters  pertaining  to  the 
estate,  and  would  remain  so  until  it  had 
folly  executed  its  decree  and  was  formally 
£t«^rged   as   administrator  by   an   order 
made  to  that  effect.    And  this  assumption 
OB  which  the  probate  court  appears  to  nave 
acted,  in  our  opinion  was  entirely  correct. 
The  order  of  distribution  that  was  made  on 
April  27,  1806,  required  certain  acts  to  be 
me  and  performed  by  the  trust  company  in 
ita  capacity  as  administrator,  and  until  they 
had  been  done  and  performed  and  the  court 
had  approved  of  the  administrator's  acts  in 
that  bdialf,  it  was  clearly  subject  to  the  or- 
iers  of  the  probate  court,  and  its  fimctions 


as  administrator  had  not  ceased.  The  view 
contended  for  by  the  administrator  is  en- 
tirely untenable,  since  it  would  deny  to  the 
probate  courts  of  the  state  the  right  to  en- 
force such  orders  relative  to  the  distribution 
of  estates  as  they  may  see  fit  to  *make,  leav-[234] 
ing  administrators,  when  final  settlements 
are  approved,  in  full  possession  of  all  the 
property  then  in  their  hands,  and  at  liberty 
to  deal  'with  it  as  t^ey  please,  until  they  are 
called  to  account  oy  some  other  tribunal 
than  that  from  which  they  originally  derived 
their  authority.  We  are  satisfied,  therefore, 
that  under  the  laws  of  the  state  of  Minne- 
sotai  the  approval  of  a  final  settlement  and 
an  order  of  distribution  made  thereon  does 
not  operate  forthwith  to  discharge  the  ad- 
ministrator, but  that  its  effect  is  to  give  the 
distributees  a  right  to  the  possession  of  the 
property  that  has  been  assigned  to  them  and 
a  right  to  invoke  the  power  of  the  probate 
court  as  against  the  administrator  to  compel 
obedience  to  its  orders." 

The  validity  of  this  reasoning  depends,  ol 
course,  upon  the  correctness  of  the  construc- 
tion put  by  the  learned  court  on  the  state 
statutes;  and,  as  we  have  seen,  in  the  cases 
cited,  the  supreme  court  of  the  state  has 
placed  an  altogether  different  meaning  on 
those  statutes.  They  hold  that  the  Probate 
Code  of  the  state  makes  no  provision  for  the 
formal  discharge  of  an  administrator,  but 
the  necessary  legal  effect  of  an  order  of  the 
probate  court,  allowing  the  final  account  of 
the  administrator  and  its  final  decree  of  dis- 
tribution, assignins;  the  whole  of  the  estate 
to  the  heirs  and  aistributees,  is  to  remove 
the  estate  of  the  deceased  from  the  jurisdic- 
tion of  the  couH,  and  to  render  the  office'  of 
administrator,  which  depends  upon  such  ju- 
risdiction, fundus  officio;  and  that,  after 
the  estate  has  been  so  settled  and  assigned, 
and  while  the  final  decree  of  distribution  re- 
mains unreversed  and  unmodified,  the  pro- 
bate court  has  no  jurisdiction  to  entertain  a 
petition  to  issue  a  citation  to  the  adminis- 
trator requiring  him  to  further  account  for 
the  property  belonging  to  the  estate,  which 
is  in  his  possession,  or  came  into  his  pos- 
session. 

Adopting,  then,  the  construction  put  upon 
the  administration  laws  of  Minnesota  by  the 
supreme  court  of  the  state,  we  have  onJy  to 
consider  the  force  of  certain  other  sugges- 
tions of  the  court  below,  which  are,  in  some 
measure,  independent  of  those  already  con- 
sidered. 

It  is  argued,  in  the  opinion  of  the  circuit 
court  of  appeals,  that,  because  §  4523  confers 
upon  tiie  probate  court  the  *power  to  deter- [235] 
mine  when  the  final  settlement  of  an  estate 
shall  be  made,  and  to  allow  as  much  as  one 
year  and  six  months  for  that  ^purpose,  the 
Federal  court  must  be  conceded  the  same 
power  as  respects  the  claim  of  a  nonresident 
creditor,  to  allow  it  with  the  eighteen  months, 
which  is  conferred  upon  the  probate  courts 
of  the  state.  This  suggestion  is  manifestly 
based  on  a  misconception  of  the  language 
and  legal  purport  of  §  4523.  That  language 
is  as  follows:  "The  probate  court  at  the 
time  of  granting  letters  testamentary  or  of 
administration  shall  make  an  order  hHow- 
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ing  to  the  executor  or  administrator  a  rea- 
sonable time,  not  exceeding  one  year  and  six 
months,  for  the  settlement  of  'the  estate." 

So  that,  expressly  the  time  for  the  settle- 
ment of  the  estate  must  be  fixed  by  the  pro- 
bate court  at  the  time  when  the  letters  of 
administration  are  granted,  and  it  is  pro- 
vided, by  the  following  section,  that  ^the 
probate  court  may,  upon  good  cause  shown 
b^  the  executor  or  administrator,  extend  the 
time  for  the  settlement  of  the  estate  not  ex- 
ceeding one  year  at  a  time,  unless,  in  the 
judgment  of  the  court,  a  longer  time  be  nec- 
essary."    [§  4524.] 

These  sections  have  nothing  to  do  with  the 
limitation  prescribed  for  the  proof  of  pre- 
sentation of  the  claims  of  creditors,  which 
is  found  in  §  4509.  Moreover,  in  the  pres- 
ent case,  the  court  havins  fixed  the  period  of 
six  months  within  which  the  estate  should 
be  settled,  the  administrator,  accordingly, 
having  no  good  cause  to  show  to  the  con- 
trary, filed  his  final  account  of  the  settle- 
ment of  the  estate  within  the  time  so  lim- 
ited, and  the  account  was  allowed  and  the 
final  decree  of  distribution  made  before  the 
institution  of  the  present  suit. 

Section  4509  provides  that,  at  the  time  of 
the  granting  letters  testamentary  or  of  ad- 
ministration, the  court  shall  make  an  order 
limiting  the  time  in  which  creditors  may 
present  claims  against  the  deceased  for  ex- 
amination and  allowance,  which  shall  not 
be  less  than  six  months  nor  more  than  one 
year  from  the  date  of  such  order,  and  that 
no  claim  or  demand  shall  be  received  after 
the  expiration  of  the  time  so  limited,  unless, 
for  good  cause  shown,  the  court  may,  in  its 
discretion,  receive,  hear,  and  allow  such 
claim  upon  notice  to  the  "executor  or  admin- 
istrator. 
£836]  *But  it  should  be  observed  that  such  power 
to  extend  the  time  limit  must  be  exercised, 
on  good  cause  shown,  "before  final  settle- 
ment," and,  in  the  present  case,  no  such 
good  cause  was  shown,  either  to  the  probate 
court  or  to  the  circuit  court  of  the  United 
States,  before  final  settlement.  It  is  evi- 
dent that  the  discretion  to  extend  the  time 
for  proof  of  claims  was  to  be  appealed  to  for 
some  good  reason,  that  is,  reason  showing 
why  the  claim  was  not  made  or  the  suit 
brought  before  the  expiration  of  the  time 
fixed  in  the  original  order. 

The  circuit  court  of  appeals  admits  that 
"there  is  much  reason,  perhaps,  for  saying 
that  citizens  of  other  states  ought  not  to  be 
allowed  to  maintain  an  action  in  the  Fed- 
eral court  against  a  local  administrator  or 
executor  after  the  expiration  of  a  period 
when,  by  the  express  command  of  the  legis- 
lature, no  such  action  can  be  maintained  in 
the  local  courts,  provided  the  period  fixed 
by  the  legislature  is  reasonable,  but  the 
right  of  a  nonresident  creditor  to  bring  his 
action  in  the  national  courts  ouffht  not  to 
be  conditioned  or  made  to  depend  upon  the 
time  that  a  local  court  chances  to  approve 
a  final  settlement  when  the  time  of  sucn  ap- 
proval rests  in  its  discretion,  and  is  largely 
a  matter  of  convenience."  But  the  legisla- 
tion of  Minnesota  does  not  make  the  limit 
within  which  claims  must  be  made  against 
158 


the  estates  of  decedents  to  depend  on  the  ex-r 
ercise  of  discretionary  power  by  the  courts. 
It  does  provide  that  the  probate  court  shall: 
fix  a  time  within  which  claims  must  be  pre- 
sented, to  wit,  not  less  than  six  nor  more 
than  eighteen  months.  Between  those  limits- 
of  six  and  eighteen  months  the  probate  court 
may  have  power  of  discretionary  action  an 
good  cause  shown.  But  having  once  exer- 
cised that  power,  as  in  the  present  case,  by 
fixing  the  term  of  probation  at  six  months, 
any  extension  of  tnat  term  could  only  be- 
had,  upon  good  cause  shown,  "before  final 
settlement." 

We  are  not  called  upon  by  the  facts  of  the 
present  case  to  determine  whether  a  Federal 
court  might  or  might  not,  on  sood  cause 
shown,  extend  the  time  in  which  a  claim 
might  be  asserted  against  a  decedent's  es- 
tate beyond  the  term  previously  fixed  by  the 
probate  court.  But  it  is  sufficient  to  say 
that,  in  the  present  case,  no  application  was 
made  to  the  Federal  court  to  exercise  such 
a  power,  eitiier  before  or  after  the  limitation 
prescribed  *under  the  state  statute  had  ex-[23T] 
pired.  All  that  was  before  the  circuit  court 
of  the  United  States  was  an  action  at  law 
upon  a  cause  of  action  against  a  decedent's 
estate,  which,  under  the  laws  of  the  state  of 
Minnesota,  could  not  be  maintained  in  the 
courts  of  that  state,  because  barred  by  the 
operation  of  the  laws  of  the  state  regulatins 
the  administration  of  the  estates  of  deceased 
persons.  Moreover,  it  is  obvious,  and  it  has 
always  been  held,  that  the  circuit  court  can- 
not, in  the  trial  of  an  action  at  law,  exer- 
cise the  power  of  a  court  of  equity.  An  ap- 
plication to  the  Federal  court  to  decree  an 
extension  of  time  bcvond  the  period  previ- 
ously prescribed  by  the  probate  court  would 
have  to  be  made  by  a  bill  in  equity,  show- 
ing good  cause.  Scott  v.  Armstrong,  146  U. 
S.  499,  36  L.  ed.  1059,  13  Sup.  Ct.  Rep.  148. 

Following  our  previous  and  repeated  de* 
cisions,  that  the  courts  of  the  United  States,, 
when  exercising  jurisdiction  over  executors 
and  administrators  of  the  estates  of  de- 
cedents within  a  state,  are  administering  the 
laws  of  that  state,  and  are  bound  by  the 
same  rules  which  govern  the  local  tribunals, 
we  conclude,  in  the  present  case,  that — 

The  judgment  of  the  Circuit  Court  of  Ap- 
peals mu8t  he  reversed;  the  judgment  of  the 
Circuit  Court  is  also  reversed,  and  the  cause 
is  remanded  to  that  court,  with  directions 
to  enter  ludgment  in  conformity  with  the 
opinion  of  this  court. 


SECURITY  TRUST  COMPANY,  as  Admin- 
istrator  of  the  Estate  of  Sumner  W.  Mat- 
teson,  Deceased,  Petitioner, 

v. 

WILLIAM  H.   DENT,   as   Receiver  of   the 

First  National  Bank  of  Decorah. 

(Bee  8.  C.  Reporter's  ed.  237-239.) 

Certiorari  to  circuit  court  of  appeals — tchetk 
torit  of  error  improper, 

A  writ  of  certiorari  to  the  circuit  court  of  ap- 
peals may  be  allowed  by  the  Supreme  Court 
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of  the  United  Statef  under  the  judiciary  act 
•f  March  S,  1891,  where  the  cause  haa  been 
improperly  brought  np  by  writ  of  error ;  and 
In  such  case  the  copy  of  the  record  filed  un- 
der the  writ  of  error  may  be  directed  to  be 
taken  and  deemed  a  auflident  return  to  the 
certiorari. 

[Kg.  42.) 

Argued  April  21,  22,  1902.    Decided  Decern' 

her  1,  1902, 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  to  review  a  judgment  which 
aflirnied  a  judgment  of  the  Circuit  Court  of 
the  United  States  for  the  District  of  Min- 
nesota in  favor  of  plaintiff  in  a  suit  against 
an  administrator  upon  a  claim  against  dece- 
dent's estate.     Reversed  and  remanded. 

See  same  case  below,  43  C.  C.  A.  594,  104 
Fed.  380. 

The  facts  are  stated  in  the  opinion. 

l/r.  Edmund  S.  Dnrment  argued  the 
cause,  and,  with  Mr.  Albert  R.  Moore,  filed 
a  brief  for  petitioner. 

Mr.  Edward  C.  Stringer  argued  the 
cause,  and,  with  Mr.  McNeil  V.  Seymour, 
filed  a  brief  for  defendant  in  error. 

For  contentions  of  counsel  aee  their  briefs 
as  reported  in  Security  Trust  Co.  ▼.  Black 
Rivet  Nat.  Ba/nk,  ante,  p.  147. 

[t38]     *Mr.  Justice  Shiraa  stated  the  facts  and 
delivered  the  opinion  of  the  court: 

This  was  an  action  brought  in  Januaiy, 
1897,  in  the  circuit  court  of  the  United 
States  for  the  district  of  Minnesota,  by  Wil- 
liam H.  Dent,  as  receiver  ef  the  First  Na- 
tional Bank  of  Decorah,  Idwa,  against  the 
Security  Trust  Company  of  St.  Paul,  Minne- 
sota, as  administrator  of  the  estate  of  Sum- 
ner W.  Matteson,  deceased,  to  recover  the 
sum  of  $13,535.06,  betnff  the  amount  of  prin- 
cipal and  interest  of  certain  promissory 
notes  made  by  said  Matteson  in  his  lifetime, 
and  which  were  the  property  of  t^e  said  na- 
tional bank.  The  execution,  and  ownership 
of  the  notes  were  not  denied,  nor  that  the 
Security  Trust  Company  had  been,  on  Sep- 
tember 3,  1895,  duly  appointed  by  the  pro- 
bate court  of  Ramsey  county,  Minnesota, 
administrator  of  the  estate  of  said  Matteson. 

The  defendant,  however,  alleffed  in  its  an- 
swer that  the  action  was  not  brought  imtil 
after  the  expiration  of  the  time  limited  by 
the  order  of  the  probate  court  for  the  filing, 
examination,  and  allowance  of  claims 
against  Matteson's  estate,  nor  until  after 
the  examination  and  allowance  of  the  ad- 
ministrator's final  account,  whereby,  under 
the  laws  of  the  state  of  Minnesota,  the  offi- 
cial existence  of  the  defendant  company  as 
administrator  had  ceased,  and  that,  there- 
fore, no  action  could  be  maintained  against 
it;  and  also  that  the  right  to  a  judgment  on 
the  notes  in  suit  was,  by  the  laws  of  Minne- 
sota, forever  barred,  notwithstanding  they 
were  owned  by  a  nonresident  of  the  state, 
and  that  recovery  was  sought  in  a  Federal 
court. 
(IM9]  *The  plaintiff  obtained  a  judgment  in  the 
circuit  courty  and  that  judgment  was  af- 
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firmed  by  the  circuit  court  of  appeals  for  the 
eighth  circuit.  The  case  is  reported  in  43 
C.  C.  A.  594,  104  Fed.  380.  The  cause  was 
then  brought  here  by  a  writ  of  error.  We 
think  the  proper  course  was  to  have  asked 
for  a  writ  of  certiorari  to  bring  the  final 
judgment  of  Uie  circuit  court  of  appeals  here 
for  review.  However,  under  the  powers  pos- 
sessed by  us  under  the  judiciary  act  of 
March  3,  1891,  we  now  allow  a  wnt  of  cer- 
tiorari, and  direct  that  the  copy  of  the  rec^ 
ord  heretofore  filed  under  the  writ  of  error 
shall  be  taken  and  deemed  as  a  sufficient  re- 
turn to  the  certiorari 

The  questions  presented  are  similar  to- 
those  just  decided  in  the  case  of  Security 
Trust  Co.  V.  Black  River  Nat.  Bank,  187  U. 
S.  211,  ante,  147,  23  Sup.  Ct  Rep.  52,  tried 
in  the  same  court,  and  where  the  parties 
were  represented  by  the  same  counsel  which 
appear  m  this  one. 

Accordinglv,  for  the  reas<ms  given  in  the 
opinion  in  that  case,  the  judgment  of  the 
Circuit  Court  of  Appeals  is  reversed;  the 
judgment  of  the  Circuit  Court  is  likewise  re> 
versed,  and  the  cause  is  remanded  to  that 
court,  with  directions  to  enter  judgment  in 
accordance  with  the  opinion  of  this  court. 


HENRY  B.  F.  MACFARLAND,  John  W. 
Ross,  and  John  Biddle,  Commissioners  of 
the  District  of  Columbia,  Appts., 

V. 

JESSE  BROWN  and   Rosa  Wallach. 

(See  6.  C.  Reporter's  ed.  239-246.) 

Appeal — final  judgment, 

A  decree  of  the  court  of  appeals  of  the  Dis- 
trict of  Columbia,  which  reversed  an  order 
of  the  snpreme  court  of  that  District  In  con- 
demnation proceedings,  and  remanded  the 
cause  to  that  court,  "that  proceedings  may 
be  taken  and  a  jury  of  twelve  ordered  as  di- 
rected by  the  statute,**  Is  not  a  flnal  decree 
for  the  purpose  of  an  appeal  to  the  Supreme 
Court  of  the  United  States. 

[No.  331.] 

Argued-  November   6,    1902.    Decided    De- 
cember 1,  1902, 

APPEAL  from  the  Court  of  AppeaU  of 
the  District  of  Columbia  to  review  a 
decree. which  reversed  an  order  of  the  Su- 
preme Court  of  the  District  and  remanded 
the  cause  for  further  proceedings.  Dis- 
missed. 

See  same  case  below,  30  Wash.  L.  Rep. 
235. 

Statement  by  Mr.  Justice  Sliirast 

*Under  the  act  of  Congress  entitled  "An  [240] 
Act  for  the  Extension  of  Pennsylvania  Ave- 
nue   Southeast,    and    for    Other  Purposes," 
approved  March   3,   1899    (30  Stat,   at  L. 

Nora. — As  to  what  judgments  or  decrees  are 
/Iftol  for  purposes  of  review  see  notes  to 
Brush  Electric  Co.  v.  Electric  Improv.  Co.  2 
C.  C.  A.  379 ;  Central  Trust  Co.  v.  Madden,  17 
C.  C.  A.  238 ;  Prescott  ft  A.  C.  B.  Co.  v.  Atchi- 
son, T.  ft  S.  F.  R.  Co.  28  C.  C.  A.  482;  and 
Gibbons  v.  Ogden,  5  L.  ed.  U.  B.  802. 
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1381,  chap.  461),  the  commissioners  of  the 
District  of  Columbia  were  by  the  terms  of 
{  6  of  said  act  "authorized  and  directed  to 
institute  by  a  petition  in  the  supreme  court 
of  the  District  of  Columbia,  sitting  as  a 
district  court,  a  proceeding  to  condemn  the 
land  necessary  for  the  ext^sion  and  widen- 
ing of  Sherman  avenue  from  Florida  ave- 
nue to  Whitney  avenue  with  the  uniform 
width  of  one  hundred  feet."  The  provisions 
•of  eaid  §  5  are  as  follows: 

'*Sec.  6.  That  within  ninety  ditys  after 
the  approval  of  this  act  the  commissioners 
•of  the  District  of  Columbia  be,  and  they  are 
hereby,  authorized  and  directed  to  insutute 
by  a  petition  in  the  supreme  court  of  the 
District  of  Columbia,  sitting  as  a  district 
«ourt,  a  proceeding  to  condemn  the  land 
necessary  for  the  extension  and  widening  of 
Sherman  avenue  from  Florida  avenue  to 
Whitney  avenue  with  the  uniform  width  of 
one  hundred  feet. 

''That  of  the  amount  found  due  and 
awarded  for  damages  for  and  in  respect  of 
the  land  condenmed  imder  this  act  for  the 
extension  and  widening  of  said  Sherman 
avenue  not  less  than  one  half  thereof  shall 
be  assessed  by  said  jury  in  said  proceedings 
against  those  pieces  or  parcels  of  ground 
abutting  on  both  sides  of  Sherman  avenue, 
and  the  extension  thereof  as  herein  pro- 
vided, to  a  distance  of  three  hundred  feet 
from  the  building  lines,  on  the  east  and 
west  sides  of  Sherman  avenue  as  widened 
and  extended:  Provided,  That  no  assess- 
ment shall  be  made  against  those  pieces  or 
parcels  of  ground  out  of  which  land  has  al- 
ready been  dedicated  to  the  District  of  Co- 
lumbia for  the  purpose  of  widening  Sher- 
man avenue  as  herein  provided  for." 

Under  the  authority  thereby  conferred  a 
petition  was  filed  by  the  commissioners  of 
the  District  of  Columbia  in  the  supreme 
(£41]  court  *of  the  District  ol  Columbia,  sitting 
as  a  district  court,  upon  the  31st  day  of 
May,  1899,  being  No.  555  on  the  district 
court  docket,  praying  that  the  court  direct 
the  marshal  of  the  District  of  Columbia  to 
summon  a  jury  of  seven  judicious,  disin- 
terested men,  not  related  to  anv  party  in- 
terested, to  be  and  appear  on  the  premises 
on  a  dav  specified,  to  assess  the  damages,  if 
any,  wnicn  each  owner  of  land  through 
which  Sherman  avenue  is  proposed  to  be 
extended  and  widened,  as  aforesaid,  mav 
sustain  by  reason  thereof,  and  that  such 
other  and  further  orders  might  be  made- 
and  proceeding  had  as  were  contemplate<l 
by  said  act  of  Congress  and  by  chapter  11 
of  the  Revised  Statutes  of  the  Uniterl 
States  relating  to  the  District  of  Columbia, 
to  the  end  that  a  permanent  right  of  way 
for  the  public  over  the  said  lands  mi^ht  be 
obtained  and  secured  for  the  aforesaid  ex- 
tension and  widening  of  Sherman  avenue. 
(D.  C.  Rev.  Stat.  p.  29.] 

Upoi\  this  petition  the  said  court  on  the 
16th  day  of  September,  1899,  passed  an  or- 
der requiring  interested  parties  to  appear 
in  said  court  on  or  before  the  2d  day  of 
October,  1899,  and  show  cause  why  the 
prayer  of  said  petition  should  not  be 
panted,  and  why  the  proceedings  directed 
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in  said  act  of  Congress  should  not  be  taken. 
Pursuant  to  such  order,  the  jury  was  sum- 
moned and  impaneled  by  the  marshal,  and 
upon  the  7th  day  of  February,  1900,  were 
sworn  according  to  law,  and  thereafter  the 
said  juiry  proceed  according  to  the  provi- 
sions of  chapter  11  of  the  Revised  Statutes 
of  the  United  States  relating  to  the  District 
of  Columbia,  and  having  been  upon  the 
premises,  in  accordance  with  snid  statute, 
on  the  1st  day  of  May,  ▲.  d.  1900,  made  out 
their  written  verdict,  which  was  sinied  by 
a  majority  of  the  said  jurors.  XJpon  the 
9th  day  of  May,  1900,  the  same  was  filed  in 
the  said  court  under  the  act  of  March  3, 
1899. 

Thereafter,  on  the  3d  day  of  July,  1901, 
the  trial  court  passed  an  order  nisi  confirm- 
ing said  verdict,  and  requiring  all  parties 
to  appear  and  show  cause  on  or  before  July 
22  wny  such  verdict  should  not  be  finally 
confirmed  by  the  court.  Upon  Juljr  22, 
1901,  the  appellees,  in  response  to  said  or- 
der, filed  their  exceptions  to  said  verdict. 

The  court,  having  heard  arguments  upon 
the  said  exceptions,  *on  October  2,   1901, [24;) 
passed  an  order  overruling  the  said  excep- 
tions and  finallv  ratif3ring  and  confirming 
in  all  respects  the  said  verdict. 

Thereupon  the  appellees  appealed  the 
case  to  the  court  of  appeals.  Trie  court  of 
appeals  reversed  the  trial  court,  from  yrhlch 
decision  the  commissioners  of  the  District 
of  Columbia  have  appealed  to  this  court. 

Messrs,  Andrew  B.  DnTall  and  Artbnr 
H.  O'Connor  argued  the  cause,  and,  with 
Mr,  Edtoard  H,  Thomas,  filed  a  brief  for  ap- 
pellants. 

The  court  deOlined  to  hear  Mr.  Snmnel 
Mnddoz  for  appellees. 

Mr.  Justice  Bhlme  delivered  the  opinion 
of  the  court: 

Whether  those  provisions  of  S  263  of  the 
Revised  Statutes  of  the  District  of  Colum- 
bia which  provide  for  a  second  jury  are  ap- 
plicable to  this  proceeding  under  the  act 
of  March  3,  1899;  whether,  if  entitled  to  a 
second  jury,  the  appellees  waived  such  riffht 
by  filing,  in  the  supreme  court  of  the  dis- 
trict, exceptions  to  the  verdict  and  award 
of  the  first  jury,  and  by  appeilling  from  the 
order  of  that  court,  overruling  their  ex- 
ceptions and  aflSrming  said  verdict  and 
award,  to  the  court  of  appeals  of  the  Dis* 
trict;  and  whether  it  was  the  duty  of  the 
commissioners,  and  not  the  duty  of  the  par^ 
ties  claiming  to  have  been  dissatisfied  with 
the  verdict,  to  demand  a  second  jury,  if  a 
right  to  such  jury  exists, — are  important 
questions,  and  we  can  well  understand  why 
those  who  are  intrusted  with  the  adminis- 
tration of  the  law  are  anxious  to  have  them 
speedily  and  finally  determined. 

But  we  are  of  opinion  that  the  case  is  not 
before  us  in  a  condition  to  make  it  our 
duty  to  deal  with  those  questions.  The  de- 
cree of  the  court  of  appeals,  reversing  the 
order  of  the  supreme  court,  and  remanding 
the  cause  to  that  court,  "that  proceedings 
may  be  taken  and  a  jury  of  twelve  ordered 
as  directed  by  the  statute,"  is  not  a  final 
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decree  from  which  an  appeal  will  lie  to  this 
coart. 
(243]  *lt  is  contended  by  the  learned  counsel  of 
the  appellants  that  the  case  is  within  the 
rulings  of  this  court  in  Phillipa  t.  Negley, 
117  U.  S.  665,  20  L.  ed.  1013,  6  Sup.  Ct. 
Eep.  201,  and  in  Humphries  v.  District  of 
Columbia,  174  U.  8.  100,  43  L.  ed.  044,  10 
Sup.  Ct.  Rep.  637.  It  is  true  that  in  the 
first  of  those  cases  this  court  entertained  a 
writ  of  error  to  the  sujpreme  court  of  the 
District,  and  reversed  its  jud^ent.  But, 
in  disposing  of  the  question  raised,  whether 
the  judgment  of  the  court  below  was  or  was 
not  a  final  judgment,  this  court  said: 

"Interpreting  the  jud^ent  of  the  gen- 
eral   term    by    the   opimon  of  the  learned 
judge  who  spoke  for  the  court,  we  must  in- 
fer that  it  was  intended  to  dismiss  the  ap- 
peal for  want  of  iurisdicUon  to  entertain 
it,  on  the  ground  that  the  order  of  the  spe- 
cial term,  vacating  its  own  judgment,  ren- 
dered   at   a    previous   term,  was   not   only 
within  the  power  of  that  court,  but  was  se 
purely   discretionary   that  it   was   not   re- 
viewable in  an  appellate  court.  -  The  same 
consideration  is  urged  upon  us  as  a  ground 
for  dismissing  the  present  writ  of  error  for 
want  of  jurisdiction  in  this  court,  it  being 
alleffed  that  the  order  of  the  supreme  court 
of  uie  District  at  special  term  is  not  only 
within  the  discretion  of  that  court,  but  that, 
as  it  merely  vacates  a  judgment  for  the  pur- 
pose of  a  new  trial  upon  the  merits  of  the 
original  action,  it  is  not  a  final  judgment, 
and  therefore  not  reviewable  on  writ  of  er- 
ror.   If,   properly  considered,  the  order  in 
question  was  an  order  in  the  cause,  which 
Uie  court  had  power  to  make  at  the  term 
when  it- was  made,  the  conse<^uence  may  be 
admitted,  that  no  appellate  tribunal  has  ju- 
risdiction to  question  its  propriety;  for,  if 
it  had  the  power  to  make  it,  and  it  was  a 
power  limited  only  by  the  discretion  of  the 
court  making  it,  as  in  other  cases  of  orders 
setting  aside  judgments  at  the  same  term 
St  which  they  were  rendered,  and  granting 
new  trials,  there  would  be  nothing  left  for 
the  jurisdiction  of  an  appellate  court  to  act 
upon.    The    vacating   of    a    judgment   and 
granting  a  new  trial,  in  the  exercise  of  an 
acknowledged  jurisdiction,  leaves  no  judg- 
ment in   force  to  be  reviewed.    If,  on  the 
other  hand,  the  order  was  made  without  ju- 
risdiction on  the  part  of  the  court  making 
it,  then  it  is  a  proceeding  which  must  be  the 
subject   of    review   by  an   appellate   court. 
The  question    of   the   jurisdiction   of   this 
[t44joourt  to  entertain  *the  present  writ  of  error, 
therefore,  necessarily  involves  the  jurisdic- 
tion of  the  supreme  court  of  the  District, 
both  at  special  and  general  term,  and  the 
nstnre  and  effect  of  the  order  brought  into 
I  review,  so  that  the  question  of  our  jurisdie- 

I  tion  iB  necessarily  included  in  the  question 

of  the  validity  of  the  proceeding  itself. 
The  l^al  proposition  involved  in  the  judg- 
ment complained  of,  and  necessary  to  main- 
tain it,  is  that  the  supreme  court  of  this 
District  at  special  term  has  the  same  dis- 
cretionary power  over  its  judgments  ren- 
dered at  a  previous  term  of  the  court,  with- 
^i  any  motion  or  other  proceeding  to  that 
^87  V.  8.        U.  S..  Book  47. 


end  made  or  taken  at  that  term,  to  aet 
them  aside  and  grant  new  trials  of  the  ao- 
tions  in  which  they  were  rendered,  which  it 
has  over  judgments,  when  such  proceeding! 
are  taken  during  the  term  at  which  they 
were  rendered;  and  that,  this  being  true, 
the  proceeding  and  order  of  the  court,  in 
the  exercise  of  this  jurisdiction  and  disoro- 
tion,  cannot  be  reviewed  on  appeal  or  writ 
of  error." 

The  court  proceeded  to  consider  the  ques- 
tion at  lengtn,  and  having  determined  that 
the  supreme  court  of  the  District  had  no 
discretionary  power  to  set  aside  judgments 
obtained  at  a  previous  term,  where  no  pro^ 
ceeding  for  that  purpose  had  been  taken  at 
that  term,  held  that  the  court  had  acted 
without  jurisdiction,  and  that  its  judgment 
was  void  and  reviewable  on  error. 

The  distinction  between  that  case  and  the 
present  one  is,  therefore,  seen  in  the  fact 
that,  in  the  one,  the  supreme  court  of  the 
District  acted  without  jurisdiction,  and  in 
the  other  the  court  of  appeals  was  in  the 
regular  exercise  of  its  appellate  power  in 
reversing  Uie  judgment  of  the  supreme 
court  of  the  District  and  awarding  further 
proceedings.  Such  action  in  the  present 
case  may  have  been  erroneous,  but  if  so  we 
cannot  correct  it  until  brought  before  us  1^ 
an  appeal  from  a  final  judgement.  The  fur- 
ther proceedings  may  possibly  reach  suefa 
a  result  that  neither  party  will  desire  an 
appeal. 

In  Hume  v.  Bonne,  148  U.  8.  246,  87  L. 
ed.  438,  13  Sup.  Ct  Rep.  682,  where  this 
court  dismissed  a  writ  of  frror  to  the  su- 
preme court  of  the  District  of  Columbia 
upon  the  ground  that  the  ji^gment  brought 
here  by  the  writ  was  not  a  -final  judgment, 
the  case  of  Phillips  v.  NegUy  *was  consid-[245) 
ered,  and  the  distinction  between  a  judg- 
ment ordering  a  new  trial  when  the  court 
has  jurisdiction  to  make  such  an  order,  and 
a  jud^ent  where  such  iurisdiction  does 
not  exist,  was  pointed  out  by  the  chief  jus- 
tice, and  where,  it  was  held  that,  in  the 
former  case,  where  jurisdiction  existed,  a 
judgment  setting  aside  the  judgment  of  the 
triiu  court,  and  awarding  a  new  trial,  is 
not  a  final  judgment  reviewable  on  error, 
and  in  the  latter  case,  where  jurisdiction 
had  ceased  to  exist,  by  reason  of  lapse  of 
time,  a  jud^ent  awarding  a  new  trial  is 
without  jurisdiction,  would  be  an  order  in 
a. new  proceeding,  and,  in  that  view,  final 
and  reviewable. 

The  other  case  relied  on,  Humphries  v. 
Distriot  of  Columbia,  was  a  case  where,  in 
the  supreme  court  of  the  IMstrict,  a  verdict 
had  been  signed  by  all  twelve  of  the  jurors, 
but  one  of  them  was  disabled  by  illness 
from  being  present  in  court  when  the  verdict 
was  delivered.  Upon  this  verdict  a  judg- 
ment was  entered.  Proceedings  in  error 
were  taken,  but  were  dismissed  by  the  oour^ 
of  appeals  on  account  of  a  failure  to  have 
the  bill  of  exceptions  prepared  in  time. 
Thereafter,  and  at  a  succeeding  term,  the 
defendant,  against  whom  judgment  had 
been  entered,  filed  a  motion  to  vacate  the 
judgment  on  the  ground  that  there  was  no 
valid  verdict,  which  motion  was  overruled. 
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On  appeal  to  the  court  of  appeals  this  deci- 
sion was  reversed  and  the  case  remanded, 
with  instructions  to  vacate  the  judgment, 
to  set  aside  the  verdict  and  award  a  new 
trial.  This  ruling  was  based  on  the  prop- 
osition that  the  verdict  was  an  absolute 
nullity,  and  therefore  Uie  judgment  resting 
U|>on  It  void,  and  one  which  could  be  set 
aside  at  any  subseouent  term.  This  view 
of  the  nature  of  the  verdict  was  not  ap- 
proved by  this  court,  which  held  that  the 
defect  or  irregularity  in  the  rendering  of 
the  verdict  was  mere  matter  of  error,  and 
not  one  which  affected  the  jurisdiction. 

In  the  present  case  no  attack  is  made  on 
the  iurisoiction  of  either  the  supreme  court 
of  the  District  or  of  the  court  of  appeals. 
That  the  decree  of  the  latter  court  was  not 
^  meant  to  be  Qnal  is  shown  by  its  language, 
which  does  not  definitely  adjudge  the  whole 
subject-matter,  but  anticipates  further  ac- 
tion of  the  supreme  court.  The  litigation 
[846] of  the  parties  on  the  'merits  of  the  case  has 
not  been  terminated.  "The  rule  is  well 
settled  and  of  long  standing  that  a  judg- 
ment or  decree,  to  he  final,  within  the  mean- 
ing of  that  term,  as  used  in  the  acts  of 
Congress  giving  this  court  jurisdiction  on 
appeals  and  wnts  of  error,  must  terminate 
the  litigation  between  the  parties  on  the 
merits  of  the  case,  so  that,  if  there  should 
be  an  afilnnance  here,  the  court  below 
would  have  nothing  to  do  but  to  execute 
tha  judgment  or  decree  it  had  already  ren- 
dered." Boatwiok  ▼.  Brinkerhoff,  106  U.  8. 
3,  27  L.  ed.  73,  1  Sup.  Ct.  Rep.  16. 

We  do  not  overlook  the  fact  that  this 
statement  of  the  law.  was  made  in  a  case 
where  the  appeal  was  taken  directly  from 
the  decree  of  the  trial  court;  but  we  think 
the  principle  on  which  the  rule  rests  is  ap- 
plicable where  the  appeal  is  from  the  d^ 
cree  of  an  intermediate  appellate  court. 

We  are  unwilling  to  muce  any  departure 
from  the  rule  that  demands  finality  ui  a  de- 
cree to  render  it  subject  to  review  on  ap- 
peal. It  would  be  very  unfortunate  If 
mere  errors  in  the  administration  of  stat- 
utes, of  this  character,  not  going  to  their 
validity,  or  to  the  jurisdiction  of  the  courts 
below,  could  be  brought  here,  from  time  to 
time,  in  advance  of  a  final  disposition  of 
the  controversy. 

The  appeal  is  diemiaaed. 


HENRY  B.  P.  MACFARLAND^  John  W. 
Ross,  and  John  Biddle,  Commissioners  of 
the  District  of  Columbia,  Appta., 

V, 

EUGENE  BYRNES  at  al, 

(See  S.  C.  Reporter's  ed.  246-248.) 

Appeal — fituLl  judgment. 

A  decree  of  the  court  of  appeals  of  the  Dls- 

NoTB. — A»  to  what  judgments  or  decrees  are 
flnol  for  purposes  of  revieu, — see  notes  to 
Brush  Electric  Co.  ▼.  Electric  Improv.  Co.  2 
C.  C.  A.  379 ;  Central  Trust  Co.  v.  Madden,  17 
C.  C.  A.  288 :  Prescott  ft  A.  C.  R.  Co.  ▼.  Atchi- 
son, T.  ft  8.  r.  R.  Co.  28  C.  C.  A.  482;  and 
OlbboDS  ▼.  Ogden,  6  L.  ed.  U.  S.  802. 
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trlct  of  Columbia,  which  reyerses  so  mncb 
of  an  order  of  the  supreme  court  of  that 
District  as  Is  appealed  from,  and  remands 
the  cause  to  that  court,  with  directions  to 
.  vacate  that  portion  of  the  order,  and  for 
such  further  proceedings  in  the  cause  ae* 
cording  to  law  as  may  be  right  and  just.  Is 
not  final  so  as  to  be  within  the  appellate 
jurisdiction  of  the  Supreme  Court  of  the 
United  States. 

[No.  332.] 

Argued    November    5,    1902.    Decided   De» 

cember  1,  1902, 

APPEAL  from  the  Court  of  Appeals  of 
the  District  of  Columbia  to  review  m 
decree  which  reversed  in  part  an  order  of 
the  Supreme  Court  of  the  District,  and  re> 
mandea  the  cause  for  further  proceedings. 
Diamiaaed. 

See  same  case  below,  30  Wash.  L.  Rep. 
237. 

The  facts  are  stated  in  the  opinion. 

Meaara.  Andrew  B.  DuTall  and  Arth'or 
H.  O'Connor  argued  the  cause,  and,  with 
Mr.  Edward  H.  Thomaa,  filed  a  brief  for  ap- 
pellants. 

The  court  declined  to  hear  Mr.  Lao  Bifls- 
n&ona  for  appellees. 

*Mr.  Justice  Sliiras  delivered  the  opinion  [24T1 
of  the  court: 

This  is  an  appeal  from  a  decree  of  the 
court  of  appeals  of  the  District  of  Colum- 
bia, reversing  a  decree  of  the  supreme  court 
of  the  District;  and  there  is  a  motion  to 
dismiss*  the  appeal  for  the  alleged  reason 
that  the  decree  appealed  from  was 'not  final 
but  contemplated  further  proceedings  in 
the  supreme  court. 

The  following  paragraph  from  the  opin- 
ion of  the  court  of  appeals  sufilciently  dis- 
closes the  nature  of  its  decree  : 

'*There  is,  however,  a  third  considertr 
tion,  which  we  cannot  ignore  in  the  disposi- 
tion of  this  case.  By  the  act  of  Congress 
of  June  6,  1900,  already  mentioned,  it  was 
provided  that,  if  for  anv  reason  the  assess- 
ments for  benefits  should  be  declared  void» 
the  commissioners  should  make  application 
to  the  court  for  a  reassessment.  This  evi- 
dently has  no  reference  to  the  invalidity 
consequent  upon  judicial  decision  of  the 
unconstitutionality  of  the  act  of  Congress 
of  March  3,  1899,  for  there  could  then,  of 
course,  be  no  lawful  reassessment,  since  the 
foundation  for  the  whole  proceeding  would 
fail.  The  holding  of  this  court  that  the  act 
of  March  3,  1899,  was  unconstitutional  did 
not;  therefore,  avail  to  set  in  motion  the  in- 
strumentalities of  the  act  of  June  6,  1900, 
for  reassessment  And  when  the  Supreme 
Court  of  the  United  States  held  the  act  of 
1899  to  be  a  constitutional  and  valid  exer- 
cise of  legislative  authority  all  reason  for 
reassessment  under  the  act  of  1000  van- 
ished. Nevertheless,  by  the  discordant 
tenor  of  judicial  decision  the  appelleea 
were  induced  to  foreso  a  right  which 
should  now  be  restored  to  them,  that  of 
summoning  a  second  jury  of  assessment  un- 

187  V.  8. 
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der  chapiw  11  of  the  Revised  Statutes  of 
the  United  States  for  the  District  of  Co- 
lumbia, under  which  these  proceedings 
Jwere  instituted  and  *have  been  prosecutei, 
if  th^  now  desire  to  avail  themselves  of 
chat  nght.  They  may  prefer  to  forego  that 
right;  and  they  may  prefer  no  longer  to 
contest  the  oropriety  and  justice  of  uie  as- 
sessments. If  they  so  elect,  the  court  will, 
of  course,  enter  the  proper  order  or  decree 
in  the  cause.  If,  on  the  other  hand,  they 
elect  further  to  contest  the  matter  accord- 
ing to  law,  they  should  have  the  opportu- 
nity to  do  so.  This  court,  therefore,  should 
not  now  direct  any  final  order  or  decree  to 
be  entered  by  the  court  below  in  the  prem- 


'^The  order  appealed  from,  and  only  so 
far  as  appealed  from,  will  be  reversed;  and 
the  cause  will  be  remanded  to  the  supreme 
court  of  the  District  of  Columbia,  with  di- 
rections to  vacate  such  part  of  said  order, 
and  for  such  further  proceedings  in  the 
cause  according  to  law  as  may  be  right  and 
jnst.'' 

It  thus  plainly  appears  that  the  decree 
appealed  from  was  neither  in  form  nor  in- 
tention a  final  one.  Accordingly,  and  for 
the  reasons  given  in  the  case  of  Macfar- 
lamd  V.  Brown^  187  U.  S.  239,  ante,  169,  28 
Sup.  Ct.  Bep.  107,  recently  decided,  and 
where  it  similar  Question  was  considered, 
the  motion  to  dismiss  must  be  sustained. 

7JU  appeal  ts  di%m%aaed. 


ANTON  MENCKE,  PeHtUmer, 

V. 

A  CARGO  OF  JAVA  SUGAR,  ex-ship  "Ben- 
larig;"  James  N.  Jarvie  ei  oL,  Claim- 


(See  8.  C.  Beporter's  ed.  248-257.) 

Shipping — deduction  from  freight — ewpenee 
of  lighterage — eafe  port. 

The  cost  of  lightering  a  vessers  cargo  to  the 
discharging  berth  designated  by  the  assigns 
of  the  charterers  tinder  the  charter  party, 
which  the  vessel  was  prevented  by  an  over- 
head bridge  from  reaching  without  cutting 
off  or  removing  her  steel  masts,  cannot  be 
deducted  from  the  freight,  where  the  char- 
ter party  required  the  vessel  to  discharge 
"always  afloat'*  at  a  ''safe  port,**  or  **so 
near  the  port  of  discharge  as  she  may  safely 
get.'*  and  provided  that  the  anchorage  di- 
rected must,  be  the  most  convenient,  and  that 
If  llghtersKe  was  necessary,  either  to  reach 
the  port  or  to  deliver  the  cargo,  the  expense 
thereof  was  chargeable  to  the  receivers  of 
the  goods,  regardleas  of  any  local  port  cns- 

tOOL 

[Na  90.] 

Argued  November  IS,  J902,    Decided  De- 
cember i,  1902. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  to  review  a  decree  which  re- 
187  V.  8. 


versed  a  decree  of  the  District  Court  for  the 
District  of  New  York  in  favor  of  the  libel* 
lant  in  an  action  to  recover  an  unpaid  bal- 
ance of  freight,  and  remanded  the  cause^ 
with  directions  to  dismiss  the  libel.  Re- 
versed, and  the  decree  of  the  District  Court 
affirmed. 

See  same  case  below,  47  C.  C.  A.  222,  lOS 
Fed.  89. 

Statement  by  Mr.  Justice  Shirast 

*This  action  was  begun  by  the  filing,  on  [M0| 
May   27,    1899,   of   a   libel   in   the   United 
States  district  court  for  the  eastern  district 
of  New  Yorlc,  by  Anton  Mencke,  the  master 
of  the  British  ship  Benlarig,  against  a  car- 

?:o  of  sugar  that  had  just  b^n  delivered 
rom  the  vessel,  to  recover  an  unpaid  bal- 
ance oi  freight  due  for  conveying  the  sugar 
from  Java  to  New  York.  The  receivers  of 
the  cargo,  the  claimants  in  the  action,  had 
deducted  from  the  freight  the  cost  of  light- 
ering the  cargo  from  the  dock  where  it  had 
been  discharged  to  the  claimants'  refineiy, 
which  was  a£)ve  the  Brooklvn  Bridge.  The 
ship  had  been  ordered  by  the  claimants  to 
proceed  directly  to  the  rranery,  but  was  un- 
able to  do  so  because  tlie  height  of  her  masta 
was  such  that  she  eould  not  pass  under  th» 
bridge. 

The  district  court,  per  Judge  Thomas,  en- 
tered a  decree  in  favor  of  the  libellant  Jan<- 
uary  18,  1900.  99  Fed.  298.  The  claim- 
ants appealed  to  the  United  States  cireuit 
court  of  appeals  for  the  second  circuit,  and 
that  court  on  April  16,  1901,  reversed  the* 
decree  of  the  district  court,  and  remanded 
the  cause,  with  directions  to  dismiss  the  li* 
bel.    47  0.  C.  A.  222,  108  Fed.  89. 

On  May  13,  1901,  a  writ  of  certiorari  wa» 
granted,  and  the  cause  was  brought  to  tliis 
court.  181  U.  S.  620,  45  L.  e£  1031,  22 
Sup.  Ct.  Rep.  946. 

Mr,  J.  Parker  Klrlln  argued  the  causs^ 
and,  with  Mr,  Oharlea  R.  Hickow  and  Messrs, 
Convert  d  Kirlin,  filed  a  brief  for  peti- 
tioner: 

So  far  as  the  conditions  and  exceptions  of 
Che  charter  are  pertinent  to  the  selection  of 
the  place  of  discharge,  the  claimants,  as  pur- 
chasers of  the  bills, of  lading  and  the  charter 
party,  are  to  be  r^rded  in  no  other  or  bet- 
ter position  than  if  they  had  been  charter- 
ers originally,  instead  of  assignees  with  no- 
tice. 

Carver,  Qurriage  by  Sea,  3d  ed.  p.  160; 
Pollard  V.  Vinton,  106  U.  S.  7,  26  L.  ed. 
998;  The  Asphodel,  53  Fed.  836;  The  Chad- 
toioke,  29  Fed.  621. 

The  charterer  will  be  presumed  to  know 
the  size  and  characteristics  of  the  vessel. 

Belmont  v.  Tyson,  3  Blatchf.  630,  Fed. 
Gas.  No.  1,281. 

The  words  "in  a  customary  plaoe  and 
manner  "  ^ualifr  the  words,  "  in  such  doek,'^ 
and  are  evidently  intended  to  apply  to  casea 
where,  as  in  England  and  Holland,  docks 
are  inclosed  by  tide  gates,  and  there  are 
many  berths  in  the  same  dock. 

DairOrso  v.  Jfoson,  3  So.  Seas.  Cas.  4th 
Series,  419;  Dahl  ▼.  Nelson,  L.  R.  6  App. 
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Cas.  38;  Pyman  Bros,  ▼.  Dreyfus  Bros, 
L.  R.  24  Q.  B.  Div.  152;  Carver,  Carriage 
by  Sea,  3d  ed.  %  624  b. 

A  vessel  ia  not  bound  to  lighter  cargo  in 
order  to  get  to  the  port  or  place  of  cu»- 
charge,  nor  to  enter  a  port  to  load  if  she 
would  be  compelled  to  lighter  cargo  in  order 
to  leave. 

The  Alhambra  ( 1881 )  L.  R.  6  Prob.  Div. 
68;  Reynolds  v.  Tomlinson  [1896]  1  Q.  B. 
580;  Shield  v.  Wilkins,  5  Bxch.  304;  The 
mfa  [1892]  Prob.  411;  The  Gazelle,  128  U. 
8.  474,  32  L.  ed.  496,  9  Sup.  Ct  Rep.  139; 
Bay  ton  v.  Irwin,  4  Asp.  Mar.  L.  Cas.  212. 

"llie  terms  of  the  contract  require  that 
the  place  designated  for  her  discharge  must 
l)e  a  safe  one  for  her,  and  one  where  she 
may  discharge  always  afloat. 

Atkins  V.  Fibre  Disintegrating  Oo,  2  Ben. 
381,  Fed.  Cas.  No.  601. 

Ilie  Arbuckle  dock  would  not  have  been 
less  accessible  if  there  had  been  a  bar  at  a 
•considerable  distance  from  it,  causing  too 
shallow  water  for  the  vessel. 

The  Oaselle,  128  U.  S.  474,  dC  L.  ed.  496, 
9  Sup.  Ct.  Rep.  139. 

Where,  by  a  charter  party,  a  ship  is  to 
be  brought  to  a  particular  dodc,  or  as  near 
thereto  as  she  may  safely  get,  and  she  is 
prevented  from  getting  to  her  primary  des- 
tination by  any  permanent  obstacle  other 
than  an  accident  of  navigation,  the  ship- 
owner is  entitled  to  damages  for  the  deten- 
tion by  reason  of  the  charterersi'  refusal  to 
Teceive  the  cargo  at  the  alternative  place  of 
•delivery,  although  the  obstacle  which  pre- 
vented her  from  getting  into  the  docks  ( viz., 
their  crowded  s^te),  was  not  an  obstacle 
endangering  her  safety. 

Williams  ▼.  Theobald,  8  Sawy.  445,  15 
Fed.  465. 

An  obstruction  in  the  air,  which  bars  ajo- 
oess  to  the  place  designated  for  the  dis- 
charge, quite  aa  effectively  prevents  it  from 
being  safe  for  the  ship  as  if  the  obstruction 
were  a  sand  bar  or  any  other  obstacle  be- 
low the  water. 

Ooodbody  d  Co.  v.  Balfour,  W.  d  Co.  8 
Asp.  Mar.  L.  Cas.  503. 

The  expense  of  lighterage  was  one  that 
the  consignee  stipulated  to  pay. 

Carr  v.  Austin  d  N.  W.  B.  Oo.  4  Woods, 
327,  14  Fed.  419;  The  Nifa  [1892]  Prob. 
411. 

In  face  of  explicit  provisions,  no  evidence 
of  a  custom  for  the  ship  to  pay  lighterage 
would  be  admissible. 

The  Nifa  [1892]  Prob.  411,  7  Asp.  Mar. 
L.  Cas.  324;  Uolman  v.  Wade,  London 
Times,  May  11,  1877;  The  Nifa,  7  Asp.  Mar. 
L.  Cas.  326 ;  Hayton  v.  Irwin,  L.  R.  5  C.  P. 
Div.  130,  4  Asp.  Mar.  L.  Cas.  212;  Lishnian 
w.  Christie,  6  Asp.  Mar.  L.  Cas.  186,  L.  R. 
19  Q.  B.  Div.  333;  Brenda  8.  S.  Co.  v.  Grew 
[1900]  1  Q.  B.  518. 

Mr.  WUlielimis  MTiiderse  argued  the 
cause  and  filed  a  brief  for  respondent: 

A  person  failing  to  perform  an  impossible 
condition  precedent  is  not  entitled  to  sue 
upon  a  contract,  although  he  may  sometimes 
be  granted  a  quantum  meruit  m  an  action 
of  quasi-contract. 
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Paradine  v.  Jane,  Aleyn,  27;  Jacobs  ▼• 
Credit  Lyonnais,  L.  R.  12  Q.  B.  Div.  589; 
Cutter  V.  Powell,  6  T.  R.  320;  Hopper  ▼. 
Bumess,  L.  R.  1  C.  P.  Div.  137. 

By  the  words  "  customary  place  **  was 
meant  a  place  usual  for  vessels  of  like  size 
and  like  cargoes,  having  the  usual  attributes 
which  strangers  to  a  vessel  may  assume  she 
possesses,  or  are  charged  with  knowing  that 
she  possesses. 

Devato  v.  82S  Barrels  of  Plumbago,  20 
Fed.  510;  The  Port  Adelaide,  38  Fed.  753; 
The  Mascotte,  48  Fed.  119,  2  C.  C.  A.  400, 
1  U.  S.  App.  253,  51  Fed.  606;  The  Boston, 
1  Low.  Dec.  464,  Fed.  Cas.  No.  1,671. 

The  vender  of  an  article  sold  without  op- 
portunity of  inspection,  for  a  known  pur- 
pose, warrants  the  article  to  be  reasonably 
adapted  for  that  purpose. 
.  Jones  V.  Just,  L.  R.  3  Q.  B.  196;  Dushans 
V.  Benedict,  120  U.  S.  630,  30  L.  ed.  810, 
7  Sup.  Ct.  Rep.  696. 

If  a  shipowner  charters  his  vessel  for  a 
named  port  without  qualification  of  any 
kind,  he  warrants  that  her  cargo  shall  not 
be  prevented  from  reaching  that  port  by 
reason  of  the  character  or  construction  of  . 
the  vessel;  for  his  undertaking  is  to  carry 
the  cargo  to  the  designated  destination  "  un- 
less prevented  by  the  dan^rs  of  the  seas  or 
other  unavoidable  casualties." 

Hunter  v.  Prinsep,  10  East,  378. 

Even  where  by  the  charter  he  reserves  the 
alternative,  "or  so  near  thereto  as  the  ves- 
sel can  safely  get,"  he  is  not  excused  by  the 
draft  of  his  vessel,  or  by  any  other  circum- 
stance of  her  construction,  from  taking  the 
goods  to  within  ordinary  lighterage  distance 
of  the  destination,  i.  e.,  witiiin  the  ambit  of 
the  port. 

Schilizzi  v.  Derry,  4  El.  &  Bl.  873;  Met- 
calfe V.  Britannia  Iron  Works  Co.  L.  R.  2 
Q.  B.  Div.  423;  DaM  v.  Nelson,  L.  R.  6  App. 
Cas.  38. 

If  he  charters  his  vessel  for  a  particular 
country  without  naming  the  port,  the  char- 
acter of  his  vessel  will  not  excuse  him  from 
delivering  the  cargo  in  a  port  where  such 
cargoes  are  usually  and  generally  delivered. 

8mith  V.  Davenport,  34  Me.  520;  1  Par- 
sons, Shipping,  222. 

Nor  will  it  excuse  him  where  the  port  is 
named,  but  no  particular  district  therein  is 
excepted,  from  delivering  the  cargo  in  the 
district  where  such  cargoes  are  usually  and 
customarily  discharged. 

The  Port  Adelaide,  38  Fed.  753;  The  Mas- 
cotte, 48  Fed.  119,  2  C.  C.  A.  400,  1  U.  S. 
App.  253,  51  Fed.  606. 

The  shipowners  are  in  default  under  the 
literal  requirements  of  the  charter  party. 

Hopper  V.  Bumess,  L.  R.  1  C.  P.  Div.  137. 

*Mr.  Justice  Slilvaa  delivered  the  opinion  [250] 
of  the  court: 

Concerning  the  facts  of  the  case  there  is 
no  controversy. 

The  ship  Benlarie  was  chartered  under  a 
charter  party  datea  London,  July  1,  1898, 
between  Watson  Brothers,  her  owners,  and 
Erdmann  &  Sielcken,  merchants  of  Batavia. 

The  vessel  duly  loaded  a  full  cargo  of 
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8u^r  at  Java,  and  then  proceeded  to  Bar- 
baaoes.  There  she  received  orders  to  pro- 
ceed directly  to  New  York.  This  she  did, 
arriving  on  or  about  April  14,  1899.  Be- 
fore or  about  the  time  of  the  arrival  of  the 
Benlarig  at  the  port  of  New  York  the  cargo 
of  sugar  was  sold  and  transferred,  with  the 
aceompanying  bills  of  lading,  by  the  owners 
and  consignees  thereof,  to  Arbuckle  Broth- 
ers, sugar  refiners.  The  agents  of  the  ves- 
sel eave  notice  to  Arbuckle  Brothers,  on 
April  15,  of  the  arrival  of  the  vessel,  and 
a^ed  for  orders  for  a  discharging  berth, 
mentioning  that  the  vessel's  mast,  being  in 
one  piece,  would  not  admit  of  her  going  un- 
der the  Brooklyn  Bridge.  Arbuckle  Broth- 
ers ordered  the  vessel  to  discharge  at  their 
refinery  at  the  foot  of  Pearl  street  above 
the  bridge.  Subsequently  it  was  agreed  that 
the  cargo  should  be  discharged  at  the  West 
Central  pier,  Atlantic  dock,  below  the 
bridge,  into  lighters  prorided  by  Arbuckle 
Brothers,  without  prejudice  to  the  rights  of 
either  party  in  respect  to  the  payment  of 
the  cost  of  lighterage.  This  cost  amounted 
to  $1,466.12,  which  was  paid  by  Arbuckle 
Brothers  and  deducted  by  them  from  the 
freight;  and  this  suit  is  to  recover  the  bal- 
ance of  the  freight  so  deducted. 

The  clear  height  of  the  highest  span  of 
the  Brooklyn  Bridge  above  mean  high  water 
is  135  feet.  At  dead  low  water  there  were 
not  more  than  140  feet  in  the  clear  at  the 
highest  point. 

The  Benlarig  has  three  steel  masts,  built 
up  solid  from  the  bottom  to  the  top,  and 
constructed  of  cylindrical  steel  plat^,  riv- 
eted together  with  internal  angle  iron 
braces.  There  was  no  way  of  taking  any 
part  of  the  masts  down.  The  mainmast 
was  139  feet  10  inches  above  the  deck;  the 
[mi^foremast  136  feet  8  inches  above  the  deck; 
and  the  mizzenmast  was  129  feet*  above  the 
deck;  and  the  deck  was  from  7  to  8  feet 
above  the  load  line  of  the  vessel.  The  ship, 
therefore,  required  145  feet  of  clear  space  in 
order  to  pass  underneath  the  bridge.  This 
was  more  than  5  feet  in  the  clear  of  the 
highest  point  of  the  bridge  when  the  tide 
was  at  the  lowest  point  of  the  ebb.  An  ad- 
ditional margin  of  several  feet  would  have 
to  be  allowed  for  safe  passageway;  and  at 
the  lowest  water  the  Benlarig  could  not 
pass  under  the  bridge  without  cutting  off 
aome  8  to  10  feet  of  ner  steel  masts. 

The  charter  party  provided  that  the  Ben- 
larig should  load  at  Java  and  should  pro- 
ceed  to  Barbadoes,  ''thence  to  Queenstown 
or  Falmouth  (as  directed  by  charterers  or 
their  agents),  for  orders  to  discharge,  al- 
ways afloat,  either  at  a  safe  port  in  the 
United  Kingdom  or  on  the  continent  of 
Europe  between  Havre  and  Hamburg  (both 
included),  Rouen  excepted,  or  at  option  of 
charterers  to  order  vessel  from  Barbadoes  to 
proceed  to  Delaware  breakwater  for  orders 
to  discharge  at  New  York  or  Boston  or 
Philadelphia  or  Baltimore,  or  so  near  the 

Sort  of  discharge  as  she  may  safely  get  and 
eliver  the  same,  always  afloat,  in  a  cus- 
tomary place  and  manner,  in  such  dock,  as 
directed  by  charterers,  agreeably  to  bills  of 
lading."  Section  4  of  the  charter  party  fur- 
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ther  provided  that  "all  goods  to  be  brought 
to  and  taken  from  alongside  of  the  ship,  al- 
ways afloat,  at  the  said  charterers'  risk  and 
expense,  who  may  direct  the  same  at  the 
most  convenient  anchorage;  lighterage,  if 
any,  to  reach  the  port  of  destination,  or  de- 
liver the  cargo  at  port  of  destination,  re- 
mains for  account  of  receivers,  any  custom 
of  the  port  to  the  contrary  notwithstand- 
ing." 

Four  bills  of  lading  were  issued  at  the 
ports  of  loading,  reciting  the  "shipment  of 
the  sugar,  and  containing  the  identical  con- 
ditions that  the  sugar  was  to  be  delivered 
in  the  like  order  and  condition  at  the  port 
of  discharge  as  per  charter  party  dated 
London,  1st  July,  1898  (the  dangers  of  the 
sea  excepted),  unto  Messrs.  Winter  &  Smil- 
lie  as  agents,  or  to  their  assigns,  he  or  they 
paying  freight  for  the  said  sugar  as  per 
charter  party.  •General  average,  if  any,  to [258] 
b»  settled  according  to  York- Antwerp  rules, 
1890.  All  other  conditions  and  exceptions, 
negligence  and  Harter  act  clauses  included, 
as  per  charter  party  above  referred  to,  with 
average  accustomed." 

The  positions  of  the  respective  parties 
may  be  briefly  stated  thus: 

The  libell ant's  contention  is  that,  under 
clause  1  of  the  charter  party,  the  right  of  the 
charterers  or  their  assigns  to  select  the  dock 
for  the  discharge  of  cargo  was  subject  to 
the  limitation  uiat  such  dock  must  be  one 
that  was  safe  and  suitable  for  the  ship  aa 
well  as  for  the  cargo,  and  one  to  which  the 
ship  could  proceed  without  hindrance  by 
permanent  obstacles,  which  she  cbuld  not 
pass  without  being  mutilated,  crippled,  or 
dismantled;  and  that,  under  clause  4  of 
the  charter  party,  any  lighterage  necessary 
to  deliver  the  cargo  at  the  port  of  destina- 
tion must  be  paid  by  the  charterers. 

The  claimants  contend  that  the  discharg- 
ing berth  to  which  the  Benlarig  was  ordered 
was  safe  for  vessels  of  her  class,  and  a  cus- 
tomary place  of  discharge;  and  she  should 
have  proceeded  there,  or  should  have  deliv- 
ered her  cargo  there  otherwise  at  her  own 
expense;  and  that  the  lighterage  clause  of 
the  charter  party  does  not  relieve  the  own- 
ers of  the  ship  from  their  obligation  to  pro- 
ceed to  a  designated  dock  above  the  bridge, 
and  to  there  deliver  the  cargo. 

Another  suggestion  made  on  behalf  of  the 
claimants,  namely,  that  the  Benlarig^ 
though  unable  to  pass  under  the  bridge, 
might  have  reached  the  Arbuckle  dock  by 
sailing  around  Long  Island,  and  then 
through  the  sound  and  Hell  Gate  to  Brook- 
lyn, should  be  first  disposed  of.  It  is,  per- 
haps, sufficient  to  say  that  no  such  allegation 
appears  in  the  claimants'  answer.  Nor  did 
the  claimants'  assignments  of  error  to  the 
judgment  of  the  district  court  raise  any 
such  question.  Neither  did  the  claimants, 
during  the  negotiations,  make  any  such 
suggestion.  Moreover,  the  district  court 
and  the  circuit  court  of  appeals  agreed  in 
the  statement  that  ''all  shipping  experto 
called  by  the  claimants  testified  that  they 
never  had*  heard  of  a  ship  from  Java  pur- 
suing that  course.  It  may  therefore  be  con- 
cluded that  such  alternative  was  contrary 
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(S68]to  the  expectations  and  understanding  *of 
all  parties  to  this  contract,  or  of  any  other 
contract  for  the  carriage  of  sugar  from 
Java." 

The  question  that  remains  is,  upon  which 
of  the  parties  the  expense  of  the  lighterage 
should  fall.  The  answer,  we  think,  must  be 
found  in  a  proper  construction  of  the  con- 
tract between  tnem. 

It  cannot  be  fairly  claimed  under  the  evi- 
•dence  that  the  expense  that  would  have 
t>eon  occasioned  to  the  owners  of  the  vessel, 
if  they  had  removed  or  taken  down  the 
mast,  would  have  been  trifliniz  or  inconsid- 
erable. There  was  some  evidence  that,  in 
a  few  instances,  the  topmasts  of  vessels  had 
been  taken  down  in  oraer  to  permit  them  to 
pass  under  the  bridge,  and  that  the  expense 
m  each  case  was  small.  But  those  were 
cases  of  vessels  with  wooden  masts,  so  con- 
structed as  to  permit  the  topmast  to  be 
lowered.  The  Benlari^s  masts  were  whoUy 
of  steel,  and  the  testimony  of  her  master 
was  that  if  it  became  absolutelv  necessary 
to  make  the  vessel  pass  beneath  some  ob- 
struction lower  than  the  top  of  the  masts, 
the  masts  would  either  have  to  be  cut  or 
Temoved  wholly  out  of  the  ship.  What  cost 
^ould  have  been  caused  by  cutting  or  re- 
moving the  steel  mast  does  not  appear.  But 
the  courts  below  concurred  in  regarding 
the  mutilation  or  destruction  of  the  ship's 
masts  as  a  serious  affair. 

In  sudi  a  condition  of  affairs  we  think 
that  resort  to  lighterage  was  natural  and 
reasonable  and  within  the  obvious  and  fair 
import  of  the  terms  of  the  charter  party. 
The  clause,  which  is  claimed  to  give  the 
charterers  or  their  assigns  the  right  to  ap- 
point the  dock  in  which  to  discharge  car^o 
contains  conditions  that  the  port  must  be 
safe,  and  that  the  vessel  must  discharge,  al- 
ways afloat,  either  at  a  safe  port  or  so  near 
the  port  of  discharge  as  she  can  safely  get. 
It  would  not  be  a  just  exercise  of  the  right 
to  select  a  dock  in  getting  to  which  the  ves- 
sel could  not  always  be  afloat  or  to  which 
«he  could  not  safely  ^et.  A  ship  could  not 
be  said  to  be  afloat,  whether  the  obstacle  en- 
•coiintcred  was  a  shoal  or  bar  in  the  port 
•over  which  she  could  not  proceed,  or  a 
bridge  under  or  through  which  she  could 
not  pass;  nor  could  she  be  said  to  have 
safely  reached  a  dock  if  required  to  muti- 
late her  hull  or  her  permanent  masts. 

|2M]  *Any  doubt  that  might  be  felt  as  to  this 
construction  of  the  clause  will  be  relieved 
by  the  express  language  of  §  4 :  "All  goods 
to  be  brought  to  and  taken  from  alongside 
of  the  ship,  always  afloat,  at  the  said  char- 
terers' risK  and  expense,  who  may  direct 
the  same  to  the  most  convenient  anchor- 
age: lighterage,  if  any,  to  reach  the  port  o^ 
destination,  or  deliver  the  cargo  at  port  of 
destination,  remains  for  account  of  receiv- 
ers, any  custom  of  the  port  to  the  contrary 
notwithstanding."  Here,  again,  is  recog- 
nized the  right  of  the  ship  to  be  "always 
afloat."  The  anchorage  directed  must  be 
the  "most  convenient;"  which  must  mean 
eonvcnient  as  well  for  the  ship  A»  for  the 
consignees;  and,  finally,  if  lighterage  is 
necessary,  either  to  reach  the  port  or  to  de- 
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liver  the  cargo,  the  expense  thereof  is 
chargeable  to  the  receivers  of  the  goods,  re- 
gardless of  any  local  port  customs.  • 

We  do  not  feel  constrained  to  go  into  an 
extended  consideration  of  the  authorities 
cited  in  the  briefs  of  counsel,  but  shall  re- 
fer to  two  or  three  cases  which,  in  some  of 
their  features,  seem  to  be  applicable. 

The  case  of  The  Alhamhra,  L.  R.  6  Prob. 
Div.  68,  was  where  the  charter  party  pro- 
vided that  the  vessel  should  go  "to  a  safe  port 
in  the  United  Kingdom,  ...  or  as  near 
thereunto  as  she  could  safely  get,  and  al- 
ways lay  and  discharge  afloat.  .  .  . 
Lighterage  (if  any)  always  at  the  risk  and 
expense  of  the  cargo." 

The  charterers  gave  orders  to  the  vessel 
to  proceed  to  Lowestoft  and  there  discharge 
the  cargo.  The  average  high  water  in  that 
harbor  was  about  16  feet,  and  average  low 
water  about  11  feet.  The  master  objected  to 
discharging  in  Lowestoft  harbor,  notwitb' 
standing  that  the  purchasers  of  the  cargo 
gave  him  notice  that  they  were  prepared  at 
their  own  expense  to  lighter  the  vessel  in 
Lowestoft  roads  sufficiently  to  enable  her  to 
lie  always  afloat  in  Lowestoft  harbor,  if 
necessary,  should  her  draft  of  water  so 
require.  The'  vessel  went  to  Harwich  as  the 
nearest  safe  port  and  there  discharged  the 
cargo.  The  owners  of  the  cargo  brought 
suit  for  breach  of  contract,  and  offered  evi- 
dence to  show  that  it  was  the  custom  of  ves- 
sels which  were  too  deep  to  enter  the  port 
of  Lowestoft  to  discharge  *a  portion  of  their [25S] 
cargo  in  the  roads  outside,  and  that  it  could 
be  done  with  reasonable  safety.  The  cargo 
owners  recovered  a  judgment,  but  the  court 
of  appeals  reversed,  that  court  holding  that 
Lowestoft  was  not  a  safe  port  for  the  vessel 
within  the  meaning  of  the  charter  party, 
and  that  the  custom  shown  by  Uie  charter- 
ers was  inadmissible. 

This  case  was  cited  with  approval  by  this 
court  in  The  Gazelle,  128  U.  S.  474,  32  L. 
ed.  496,  9  Sup.  Ct.  Rep.  139,  where  the  char- 
ter party  provided  that  the  vessel  should 
proceed  from  H^Uimoro  "to  a  ^safe,  direct 
Norwegian  or  Lanish  port,  as  ordered  on 
signing  bills  of  lading,  or  as  near  thereunto 
as  she  can  safely  g^,  and  always  lie  and 
discharge  afloat. 

The  charterers  tendered  to  the  master  for 
signature  bills  of  lading,  ordering  the  ves- 
sel to  the  port  of  Aalborg,  in  Denmark,  as 
the  port  of  discharge,  "to  be  landed  at  Aal- 
borg, or  as  near  thereto  as  the  vessel  can 
safely  get."  The  master  refused,  to  sign  the 
bills  of  lading  for  the  reason  that  Aalborg 
was  not  a  sa^  port.  Aalborg  is  situated  in 
Denmark  on  the  Limiford  inlet,  about  17 
miles  from  its  mouth.  Owing  to  a  bar  at 
the  mouth  of  the  inlet,  there  was  a  depth  of 
water  of  only  10  or  11  feet.  The  draft  of 
the  Gazelle  loaded  was  about  16  feet.  The 
only  place  of  anchorage  for  a  vessel  that 
cannot  cross  the  bar  is  off  the  mouth  of  the 
inlet,  where  vessels  were  accustomed  to  dis- 
charge into  lighters.  Therealter  the  mas- 
ter filed  a  libel  for  demurrage  in  the  dis- 
trict court  of  the  United  States  for  the  dis- 
trict of  Maryland,  whose  judgment,  sus- 
taining the  libel  and  dismissing  the  cross- 
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libel  of  the  charterers,  was  affirmed  by  the 
^drcuit  court.  This  court  said,  through 
Mr.  Justice  Qraj: 

''By  the  express  terms  of  the  charter  par- 
tj  the  charterers  were  bound  to  order  the 
Tessel  *to  a  safe,  direct  Norwegian  or  Da- 
nish port,  or  as  near  thereunto  as  she  can 
safely  get  and  always  lay  and  discharge 
afloat.'  The  clear  meaning  of  this  is  that 
she  must  be  ordered  to  a  port  which  she 
«an  safely  enter  with  her  cargo,  or  which, 
at  least,  has  a  safe  anchorage  outside, 
where  she  can  lie  and  discharge  afloat.  Dahl 
V.  Nelson,  L.  R.  6  App.  Cas.  38;  The  Ah 
hambroj  L.  R.  6  Prob.  Div.  68.  The  char- 
terers insisted  upon  oraerin£[  her  to  the 
port  of  Aalborg.  The  circuit  court  has 
]*foand  that  Aalborg  is  in  a  fiord  or  inlet, 
havini^  a  bar  across  its  mouth,  which  it 
was  impossible  for  the  Gazelle  to  pass, 
^ther  in  ballast  or  with  cargo;  and  that 
the  only  anchorage  outside  the  bar  is  not 
a  reasonably  safe  anchorage,  nor  a  place 
where  it  is  reasonably  safe  for  a  vessel  to 
lie  and  discharge." 

The  charterers  offered  evidence  to  show 
that  by  the  custom  of  trade  between  Balti- 
more and  the  Atlantic  ports  and  the  ports 
of  Norway  and  Denmark,  Aalborf  was  rec- 
ognized as  being,  and  understood  to  be,  a 
safe,  direct  port  of  Denmark,  within  the 
meaning  of  the  charter  party.  In  respect 
to  which  this  court  said:  ''Evidence  of  a 
custom  to  consider  as  safe  a  particular 
port,  which  in  fact  is  not  reasonably  safe, 
would  directly  contradict  the  charter  party, 
and  would,  therefore,  be  incompetent  as 
matter  of  law." 

In  Be  An  Arbitration  hettoeen  Ooodhody 
^nd  Balfour,  Williameon,  d  Co,  (4  Ck)m. 
Cas.  119)  the  facts  were  that  a  cargo  of 
wheat  par  the  ship  Vanduara  had  been  sold 
In  a  contract  containing  the  clause  "shipped 
•  .  •  per .  Vanduara,  sailed,  or  about  to 
<ail,  as  per  bills  of  lading  dated,  etc., 
...  to  an^  safe  port  in  the  United 
Kingdom  of  Gfreat  Britain  and  Ireland,  or 
to  Havre,  or  to  Dunkirk,  or  to  Antwerp, 
calling  at  Qiieenstown,  Falmouth,  or  Ply- 
mouth, for  orders  as  per  charter  party,  ves- 
sel to  discharge  afloat."  The  vendees  de- 
clined to  take  Sie  papers  on  the  ground  that 
by  the  bills  of  lading  the  cargo  was  stated 
to  have  been  shippS  upon  Uie  Vanduara 
^to  discharge  at  a  safe  port  in  the  United 
Kingdom,  Manchester  excepted,"  and  that 
audi  bills  of  lading  did  not  comply  with  the 
contract  for  delivery  in  any  safe  port  in  the 
United  Kingdom.  It  was  found  in  the  spe- 
da)  case  stated  for  the  decision  of  the  court 
that  "the  Vanduara  when  loaded  with  the 
said  cargo  would  have  been  unable  to  go  up 
th'e  Manchester  ship  canal  to  the  Manches- 
ter docks,  because  the  heads  of  her  lower 
main  and  mizzenmasts  would,  have  been 
higher  than  the  limit  fixed  by  the  canal 
company's  regulations  for  passing  under 
the  Runcorn  bridge." 

The  vendors  argued  that  the  addition  to 
the  bills  of  lading  of  the  words.  "Manches- 
ter excepted,"  was  immaterial,  inasmuch  as 
Manchester,  in  any  event,  was  not  a  "safe 
(f57]  port"  in  the  sense  *of  the  bills  of  lading,  as 
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the  ship  could  not  reach  it  without  cutting 
off  or  taking  down  her  masts;  and  of  that 
opinion  were  the  divisional  court  and  the 
court  of  appeal  (5  Com.  Cas.  59),  A.  L. 
Smith,  L.  J.,  in  the  latter  court  saying  "it 
is  abundantly  proved  that  Manchester, 
taken  by  itself,  was  not  a  safe  port  for  this 
vessel,  because  ii  was  found  as  a  fact 
.  .  .  that  it  would  have  been  necessary 
to  dismantle  the  ship  to  enable  her  to  get 
under  Runcorn  bridge,  which  is  the  first 
bridge  vessels  going  up  the  canal  to  Man- 
chester have  to  pass."  Collins,  L.  J.,  was 
of  the  same  opinion.  And  Vaughn  Wil- 
liams, L.  J.,  said:  "On  the  findings  of  the 
last  award  it  is  perfectly  plain  that  in  a 
commercial  sense  the  port  of  Manchester 
was  not  a  safe  port  for  the  Vanduara  to  go 
to."  ^  ^ 

This  case  is  pertinent  as  holding  that  an 
overhead  bridge  which  prevents  access  to  the 
place  designated  for  the  discharge  quite  as 
effcctiveJy  renders  it  unsafe  for  the  ship  as 
a  sandbar  or  other  obstacle  under  the  water. 

The  view  of  the  circuit  court  of  appeals, 
that  the  construction  put  upon  the  charter 
BtLTty  by  the  district  court  was  within  its 
letter  but  not  within  its  spirit,  because  "an 
application  to  novel  circumstances  of  clauses 
intended  for  a  different  set  of  circumstan-. 
ces,"  we  cannot  accept.  We  are  unable  to 
see  anvthing  in  the  undisputed  facts  of  the 
case  tnat  warrants  any  other  construction 
of  the  language  employed  than  that  sug- 
gested by  its  ordinary  meaning. 

The  decree  of  the  Court  of  Appeals  is  re- 
versed,  and  the  decree  of  the  District  Court 
is  affirmed,  with  interest  thereon  from  the 
time  of  its  entry. 


•NORTHERN  CENTRAL  RAILWAY  COM-  r85S 
PANY,  Plff.  in  Err., 

V. 

STATE  OP  MARYLAND. 

(Bee  8.  C.  Reporter's  ed.  258-270.) 

Contracts — reserved  power  to  alter— omens' 
ment  of  corporate  charter, 

A  state  statute  fixing  the  rate  of  taxation  on 
the  gross  receipts  of  a  railroad  company, 
enacted  for  the  purpose  of  settling  by  agree- 
ment a  pendlug  controversy  as  to  a  charter 
right  of  the  company  to  exemption  from  tax- 
ation, must,  notwithstanding  Its  contractual 
form,  be  regarded  as  an  amendment 'to  such 
charter,  and  therefore  subject  to  repeal  by 
reason  of  a  provlston  of  the  state  Constitu- 
tion in  force  at  the  time  of  Its  passage,  re- 
serving the  power  to  repeal,  alter,  or  amend 
corporate  charters. 

[No.  43.] 

Argued  Ootoher  16,  1902.    Decided  Decent 

her  1,  1902. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Maryland  to  review  a  judgment 

NoTB. — As  to  reserved  potoer  to  alter,  amend, 
or  repeal  corporate  charters — see  note  to  Green* 
wood  ▼.  Union  Freight  B.  Co.  26  L.  ed.  U.  8. 
SI61. 
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which  affirmed  a  judgment  of  the  trial  court 
denying  a  claim  of  a  railroad  company  to  a 
contract  exemption  from  a  tax  imposed  by 
a  statute  of  the  state.    Affirmed, 

See  same  case  below,  90  Md.  449,  45  Atl. 
465.  31  Atl.  1108,  93  Md.  737. 

Statement  by  Mr.  Justice  Wl&itet 

The  Baltimore  &  Susquehanna  Railroad 
Ck>mpany  was  chartered  by  an  act  of  the  leg- 
islature of  Maryland  in  1827,  with  author- 
ity to  construct  a  railroad  from  the  city  of 
Baltimore  to  the  Susquehanna  river.  The 
charter  contained  a  provision  declaring  that 
the  "shares  of  the  capital  stock  of  the  com- 
pany should  be  deemed  and  considered  per- 
sonal estate,  and  should  be  exempt  from  the 
imposition  of  any  tax  or. burden."  It  was 
conceded  by  both  parties  in  the  discussion 
at  bar  that  the  effect  of  this  provision,  as 
interpreted  by  the  settled  adjudications  of 
the  state  of  Maryland,  was  to  forever  ex- 
]250]empt  the  company  and  *its  property  from 
taxation.  It  was  also  conceded  that  at  the 
time  this  act  was  passed  there  was  no  provi- 
sion in  the  Ck>nstitution  of  the  state  of  Mary- 
land restricting  the  legislative  power  to  ex-. 
empt,and  that  no  reservation  of  the  power  to 
repeaJ,  alter,  or  amend  wajs  found  in  the  Con- 
stitution of  the  state,  or  expressed  or  im- 
plied in  the  charter  in  question.  In  1854 
an  act  was  passed  by  the  Maryland  legisla- 
ture, designated  as  chapter  250  of  the  laws 
of  that  year.  The  title  of  this  act  was  as 
follows : 

"An  Act  to  Authorize  the  Ck>nsolidation 
of  the  Baltimore  and  Susquehanna  Railroad 
Company  with  the  York  and  Maryland  Lii' 
Railroad  Company,  the  York  and  Cumbci 
land  Railroad  Company,  and  the  Susque- 
hanna Railroad  Company,  by  the  Name  of 
the  Northern  Central  Railway  Company." 

The  companies  referred  to  in  this  title 
other  than  the  Baltimore  &  Susquehanna 
Railroad  were  corporations  owinff  their  ex- 
istence to  charters  granted  by  the  legislature 
of  Pennsylvania,  and  which  were  operating 
railroads  in  that  state  connecting  with  the 
Baltimore  &  Susquehanna.  The  effect  of  the 
consolidation  was  to  create  one  corporation 
owning  and  operating  one  line  of  railroad 
from  and  across  the  state  of  Maryland  into 
and  across  the  state  of  Pennsylvania.  The 
act  of  1854  authorizing  the  consolidation, 
the  title  of  which  has  just  been  stated,  by 
its  first  section  empowered  the  stockholders 
of  the  Baltimore  &  Susquehanna  Railroad, 
upon  their  acceptance  of  the  act,  "to  unite 
and  to  consolidate  their  company  or  corpo- 
ration with  the  York  &  Maryland  Line  Rail- 
road, the  York  &  Cumberland  Railroad  Com- 
pany, and  the  Susquehanna  Railroad  Com- 
pany of  the  state  of  Pennsylvania,  so  as  to 
form  and  constitute  one  company  or  cor- 
poration, to  be  called  the  Northern  Central 
Railway  Company,  on  such  terms  and  condi- 
tions, and  conformably  to  such  agreements 
and  regulations,  as  the  said  several  com- 
panies shall  respectively  determine  and 
adopt,  subject,  nevertheless,  to  the  following 
general  provisions:  First,  that  all  existing 
contracts,  engagements,  and  liabilities  of 
the  said  Baltimore  &  Susquehanna  Railroad 
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Company  shall  continue  to  bind  said  com- 
pany and  its  property  as  fully  as  before  the 
consolidation  herein  above  authorized,  or 
that  the  said  existing  contracts,  engage* 
ments,  and  liabilities  snail  be  duly  adopted 
and  'assumed  by  the  consolidated  company  [SCO] 
except  as  herein  expressly  altered  or  re- 
scinded; second,  that  all  laws  heretofore 
made  in  reference  to  the  said  Baltimore  A 
Susquehanna  Railroad  Company  and  not  re- 
pealed or  modifiedby  thel^slatureof  Mary* 
land,  and  all  ordinances  relating  to  said  com- 
pany heretofore  made  and  not  repealed  bv 
the  mayor  and  said  council  of  Maryland^ 
shall  be  binding  and  operative  upon  the  said 
consolidated  company,  so  far  as  its  prop- 
erty or  its  operations  may  be  within  the  ju- 
risdiction of  the  state  of  Maryland  or  the 
city  of  Baltimore  respectively,  and  so  far  as 
the  laws  or  ordinances  may  be  applicable  to 
and  consistent  with  the  new  oganization  of 
the  said  consolidated  company;  third,  that 
the  consolidated  company  shall  have  ]>ower 
from  time  to  time  to  establish  its  capital 
stock  at  an  amount  not  exceeding  eight  mil- 
lions of  dollars,  the  same  to  be  represented 
by  such  number  of  shares,  and  the  said  con- 
solidated company  shall  have  power  to  issue 
their  bonds  convertible  into  stock  on  such 
terms  as  the  company  may  prescribe,  and  ta 
secure  the  same  by  one  or  more  mortgages 
for  any  such  amounts  as  they  may  find  nec- 
essary for  paving  off  any  existing  debt  of 
the  company." 

After  providing  for  a  board  of  directors 
and  officers  of  the  new  or  consolidated  com- 
pany, the  act  proceeded  to  say:  "That  the 
company  shall  make  and  use  a  common  seaU 
and  possess  all  the  corporate  powers  and 
privileges,  and  be  subject  to  all  the  duties 
and  obligations,  not  inconsistent  with  this 
act,  and  its  general  intent,  which  are  ex- 
pressed in  the  charter  heretofore  granted  ta 
the  said  Baltimore  &  Susquehanna  Railroad 
Company,  and  its  supplements:  Provided^ 
that  this  clause  shall  not  be  construed  ta. 
deprive  the  parties  to  the  said  consolidated 
company  of  the  right  or  authority  to  make 
such  provisions  and  regulations,  notwith- 
standing said  original  charter  anid  its  sup- 
plement, as  may  be  necessary  to  create  and 
establish  said  consolidated  company,  and 
brin|^  its  organization  into  agreement  and 
consistency  with  the  terms  and  conditions 
of  the  charter  of  the  several  companies*  of 
which  the  said  consolidated  company  shall 
be  composed:  And  provided  also,  That  the 
parties  to  the  consolidated  company  »ha]l 
be  authorized  and  empowered  to  adopt  *and[S611 
conform  the  organization  of  the  said  con- 
solidated company  to  such  provisions  or  en- 
actments as  may  be  requir^  by'  the  legisla- 
ture of  the  state  of  Pennsylvania,  touching 
the  name  of  said  corporation,  and  of  the 
board  of  president  ana  directors  in  said  con- 
solidated company,  and  the  conditions  re- 
lating to  their  appointments." 

The  2d  section  of  the  act,  among  other 
things,  provided  that  "this  act  shall  take  ef- 
fect whenever  and  as  soon  as  the  said  par- 
ties hereinbefore  referred  to  shall  have 
agreed  to  consolidate  their  several  compa- 
nies into  one,  and  shall  have  settle,  deter- 
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mined,  and  agreed  upoQ  the  terms  and  con- 
ditions of  such  consolidation  in  conformity 
with  the  provisions  of  this  act.     .     .     ." 

In  pursuance  of  the  authority  thus  con- 
ferred upon  the  Maiy'land  corporation,  and 
in  virtue  of  power  granted  by  the  legislature 
of  Pennsylvania  to  the  three  Pennsylvania 
eorporations,  the  consolidation  was  effected, 
new  stock  was  issued,  and  a  company  came 
into  being  known  as  the  Northern  Central 
Railway  Ck>mpany,  whose  affairs  were  man- 
aged by  the  new  board  of  directors  and  offi- 
cers elected  or  appointed  pursuant  to  the 
new  charter.  The  corporation,  in  availing 
itself  of  the  provisions  of  the  law  of  1854, 
executed  articles  of  consolidation.  Al- 
though the  act  of  1854*  only  provided  that 
the  new  corporation  should  have  the  corpo- 
rate '^powers  and  privilesres"  of  the  con- 
stituent bodies,  it  is  stated  m  argument  that 
the  articles  of  consolidation  executed  under 
the  law  purported  to  vest  the  n^w  corpora- 
tion with,  not  only  the  right  to  the  prop- 
erty rights  and  privil^es  of  the  old  com- 
panies, but  also  with  their  immunities.  In 
1854,  at  the  time  the  act  of  consolidation 
was  passed,  the  Maryland  Constitution  (of 
1850)  was  in  force,  and  provided  in  S  47, 
article  3,  as  follows: 

"Corporations  may  be  formed  under  gen- 
eral laMTs,  but  shall  not  be  created  by  spe- 
cial act,  except  for  municipal  purposes;  and 
in  cases  where  in  the  judgment  oi  the  legis- 
lature the  object  of  the  corporation  cannot 
be  attained  under  general  laws.  All  laws 
and  special  acts  pursuant  to  this  section 
may  be  altered  from  time  to  time  or  re- 
pealed." 

In  the  years  1872  and  1874  the  legislature 
[S6S]of  Maryland  passed  *an  act  imposing  a  tax 
of  >4  of  1  per  cent  upon  the  gross  receipts 
of  all  steam  railroad  companies  incorporat- 
ed by  the  state  and  doing  business  therein. 
Two  suits  were  thereaftet  (the  one  in  1873 
and  the  other  in  1874 )  brought  by  the  state  of 
Maryland  against  the  Northern  Central  Rail- 
way'Company  to  recover  the  ^4  of  1  per  cent 
tax  upon  the  gross  receipts  of  that  company 
from  that  part  of  its  railroad  lying  in  the 
state  of  Maryland.  The  defense  of  the  com- 
pany was  substantially,  first,  that  it  was 
entitled  to  the  exemption  from  taxation 
granted  by  the  act  of  1827  to  the  Baltimore 
&  Susquehanna  Company;  that  such  exemp- 
tion was  existing  and  had  not  been  repealed, 
and,  if  repealed,  the  repealing  act  was  void 
because  an  impairment  of  the  obligations  of 
the  contract  resulting  from  the  act  of  1827 
and  the  transmission  of  its  immunities  to  the 
new  company  created  b^  the  act  of  1854. 
The  causes  were  decided  in  the  trial  court  in 
favor  of  the  corporation.  The  cases  were 
taken  to  the  court  of  appeals  of  the  state  of 
Maryland.  That  court  (in  1875)  reversed 
the  judgment  of  the  court  below,  and  re- 
manded the  cases  for  a  new  trial.  The 
Mnirt  of  appeals  in  its  opinion  conceded  that 
when,  in  1827,  the  charter  of  the  Baltimore  & 
Susquehanna  Railroad  Company  was  grant- 
ed there  was  no  restriction  in  the  Constitu- 
tion of  the  state  on  the  power  of  the  general 
assembly  to  make  a  contractual  exemption! 
fmm  taxation.  It  also  conceded  that  at 
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that  time  there  was  no  general  power  re- 
served in  the  Constitution  to  repeal,  alter^ 
or  amend  charters,  and  that  no  such  reser- 
vation was  found  in  the  charter  of  1827. 
But  the  court  deemed  it  unnecessary  to  pass 
upon  the  question  of  whether  the  consolida- 
tion act  of  1854  had  endowed  the  new  com- 
pany with  the  exemption  from  taxation  ex- 
pressed in  the  act  of  1827,  because,  conced- 
ing, arguendo,  this  to  have  been  the  case, 
it  was  held  that  as  the  consolidation  had 
created  a  new  company  with  new  stock,  new 
franchises,  new  rights,  and  new  officers,  the 
charter  of  such  newly  created  company  as 
to  all  its  provisions,  including  the  exemp- 
tion from  taxation,  if  such  exemption  were 
found  in  it  expressly  or  by  implication,  was 
subject  to  the  power  to  repeal,  alter,  and 
amend,  reserved  by  the  Constitution.  Con- 
struing the  acts  imposing  the  tax  which 
were  sued  for  in  connection  with  •other  laws  [8631 
of  the  state  of  Maryland,  the  court  held  that 
the  exemption  from  taxation  had  been  re- 
pealed.    44  Md.  162. 

The  cause  on  being  remanded  to  the  trial 
court  remained  untried  in  1880.  In  that 
year  the  legislature  of  Maryland  passed  an 
act  on  the  subject  of  the  taxation  of  the 
Northern  Central  Railway  C]k>mpany.  The 
title  of  that  act  purported  to  adjust  and 
settle'  finally  by  agreement  all  pending  con- 
troversies on  the  subject  of  taxation  between 
the  state  of  Maryland  and  the  railroad  com- 
pany. The  preamble  referred  to  and  reca- 
pitulated the  organization  of  the  Baltimore 
&  Susquehanna,  tlie  oonsolidation  by  the  act 
of  1854,  and  the  pending  suits  on  the  sub- 
ject. The  title  and  preamble  are  reproduced 
in  the  margin.!  , 

tAn  Ace  to  Adjust  and  Settle  Finally,  by  Agree- 
ment.    All    Pending    Controversies    between 
the   State   of   Maryland   and   the   Northern 
Central  Railway  Company,  by  Subjecting  the 
FranchSses  and   Property  of  Said  Company 
within  This  State  to  Taxation  for  State  Pur- 
poses to  a  Certain  Extent,  and  by  Providing 
for  the  Payment  of  a  Certain  Indebtedness 
Claimed  by  the  State  of  Maryland  to  Exist 
on  the  Part  of  Said  Northern  Central  Rail- 
way  Company   to   Said   State  of   Maryland, 
being  an  Act  Supplementary  to  the  Act  of 
Eighteen  Hundred  and  Fifty-Four,  Chapter 
Two  Hundred  and  Fifty,  Entitled  An  Act  to 
Authorise    the    Consolidation    of   the    Balti- 
more  and    Susquehanna    Railroad    Company 
with  the  Yorlc  and  Maryland  Line  Railroad 
Company,   the   Yorlc    and   Cumberland   Rail- 
road  Company,   and  the   Susquehanna  Rail- 
road Company,  by  the  Name  of  the  Northern 
Central  Railway  Company. 
Whereas,  a  controversy  has  arisen  and  exists 
between  the  state  of   Maryland  and  the  Northern 
Central  Railway  Company  In  reference  to  the 
rights  of  the  state  of  Maryland  to  subject  to 
taxation   the   franchises   and   property   of   the 
Northern  Central  Railway  Company,  the  said 
company  claiming  exemption  of  the  same  from 
taxation    upon    the   grounds    that    among    tbe 
terms  and  conditions  of  the  union  and  consol- 
idation of  the  several  companies  by  wblch  said 
Northern     Central     Railway     Company     was 
formed  Is  one.  that  tbe  latter  should  have  all 
the  rights,  privileges,  and  immunities  of  each 
of  said  companies,  which  said  terms  were  en- 
tered into  under  the  authority  given  by  the  act 
of  Maryland  of  eighteen  hundred  and  fifty-four, 
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^264]  *By  the  lot  section  of  the  act  it  was  pro- 
vided that  the  Northern  Central  Railway 
Company ''shall  have  and  possess  all  the  pow- 
ers, rights,  privileges,  and  immunities,  and 
he  subject  to  all  the  duties  and  obligations, 
which  are  expressed  in  the  act  of  assemblv 
of  Maryland  of  1827,  chapter  72,  entitled, 
An  Act  to  Incorporate  the  mltimore  &  Sus- 
quehanna Railroad  Company,  and  all  the 
franchises  and  property  of  every  descrip- 
tion and  gross  receipts  of  said  Northern 
Central  Railway  Company  within  the  state 
of  Maryland,  shall  be  subject  to  taxation  for 
state  purposes  to  the  extent  of  an  annual 
tax  of  one  half  of  one  per  cent  upon  the 
gross  receipts  from  its  railroad  and  fran- 
chise lying  within  the  state  of  Maryland, 
and  from  all  other  sources  within  this  state, 
and  said  franchises,  property,  and  gross  re- 
ceipts shall  not  be  subject  to  any  other  tax 
under  the  laws  of  the  state  of  Mairland; 
.  .  ."  The  act  further  provided  for  the 
payment  of  a  designated  suin  by  the  railroad 
company  for  past  taxes,  declared  said  pay- 
ment should  acquit  such  taxes,  and  directed 
the  discontinuance  of  all  suits  pending 
against  the  company  for  such  taxes.  It 
was,  however,  provided  that  its  provisions 
should  not  be  operative  until  the  payment 
which  the  act  required  had  been  made  and 

£865]  until  the  acceptance  *of  the  provisions  of  the 
act  by  the  stockholders  of  the  company.  The 
act  was  accepted,  the  money  was  paid,  and 
the  suits  were  discontinued.  At  the  time 
of  the  passase  of  this  act  of  1880  the  Con- 
stitution of  Maryland  of  1867  was  in  force, 
and  therein  it  was  provided  (art.  3,  S  48) : 
''Corporations  may  be  formed  under  gen- 
eral laws,  but  shall  not  be  created  by 
special  act,  except  for  municipal  purposes 
and  except  in  eases  where  no  general 
laws  exist  providing  for  the  creation  of  cor- 
porations of  the  same  general  character  as 
the  corporation  proposed  to  be  created,  and 
any  act  of  incorporation  passed  in  violation 
of  this  act  shall  be  void.  .  .  .  All  char- 
ters granted  or  adopted  in  pursuance  of  this 
section,  and  all  charters  heretofore  granted 
and  created,  subject  to  repeal  or  modifica- 
tion, may  be  altered  from  time  to  time,  or 
be  repealed."  In  accordance  with  the  act  of 
1880  the  company  year  by  year  paid  the  tax 
on  its  gross  receipts. 


•chapter  two  bnndred  and  fifty,  which,  more- 
over, declared  that  said  Northern  Central  Rail- 
way Company  should  have  all  the  powers  and 
privileges  expressed  in  the  charter  granted  by 
the  state  of  Maryland  to  the  Baltimore  ft  Sus- 
quehanna Railroad  Company,  among  which 
privileges  and  immunity  from  taxation. 

And  whereas,  the  state  of  Maryland  having, 
by  the  act  of  eighteen  hundred  and  seventy- 
two,  chapter  two  hundred  and  thirty-four,  and 
the  act  of  eighteen  hundred  and  seventy-four, 
chapter  tour  hundred  and  eight,  imposed  an  an- 
nual tax  of  one  half  of  one  per  centum  on  the 
gross  receipts  of  all  railroad  companies  worked 
by  steam  incorporated  by  or  under  the  au- 
thority of  said  state  of  Maryland,  and  claim- 
ing that  under  said  acts  the  gross  receipts  of 
aald  Northern  Central  Railway  Company  are 
liable  to  said  tax,  have  Instituted  suits  to  re- 
<0Ter  the  same. 

And  whereas,  the  property  of  said  company 
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In  1890  the  state  of  Maryland  passed  a 
general  law  entitled  "An  Act  to  Provide  for 
State  Taxation  on  the  Revenues  of  Rail- 
road, Telegraph,  or  Cable,  Express  or  Trans- 
Sortation,  Telephone,  Parlor  Car,  Sleeping 
ar,  Safe  Deposit,  Trust,  Guaranty,  Fidel- 
ity, Oil  or  Pipe  line,  Title,  Insurance,  Elec- 
tric Light  or  Electric  Construction  Compa* 
nies  Incorporated  under  Any  Oenerai  or 
Special  Law  of  This  State  and  Doing  Busi- 
ness Therein."  [Md.  Laws,  chap.  560.]  Bj 
this  act  a  tax  of  I  per  cent  was  imposed 
upon  the  gross  receipts  "of  all  railroad  com- 
panies worked  by  steam  incorporated  by  or 
under  the  authority  of  this  state  and  doing 
business  therein."  Under  the  asserted  au- 
thority of  this  statute  a  tax  of  1  per  cent 
was  levied  by  the  state  in  each  of  the  years 
1891  to  1895,  both  inclusive,  upon  the  gross 
receipts  of  the  Northern  Central  Railway 
Company  for  the  year  preceding,  and  these 
taxes  were  paid  by  the  company  under  pro- 
test. Upon  demand,  however,  being  made  in 
1896  for  payment  of  the  tax  of  1  per  cent 
upon  the  gross  receipts  for  the  year  1805, 
compliance  was  refused.  A  tender  by  the 
company  of  the  taxes,  calculated  at  the  rate 
of  Vli  of  1  per  cent,  was  refused  by  the  state, 
and  the  present  action  was  thereupon 
brought  to  recover  the  taxes  thus  asserted 
to  be  due  and  payable  under  the  act  of  1890. 
The  company  defended  on  the  ground  that 
the  act  of  1880  was  a  contract  ^protecting  xt[260J 
from  a  higher  rate  of  tax  on  its  gross  re- 
ceipts than  in  that  act  specified;  that  the 
act  had  not  been  repealed;  that  if  repealed 
the  repealing  statute  was  void,  because  it 
impaired  the  obligations  of  the  contract  re- 
sulting from  the  act  of  1880.  There  was 
judgment  in  favor  of  the  corporation.  The 
case  was  taken  to  the  court  of  appeals  of 
the  state  of  Maryland  and  the  Judgment  wai 
reversed,  the  court  holding  that  the  provi- 
sions of  the  act  of  1880  had  been  repealed 
by  state  statutes  to  which  it  referrea,  and 
that  the  repeal  did  not  violate  the  Consti- 
tution of  the  United  States  by  impairins  the 
obligations  of  the  contract,  as  asserted  by 
the  company,  because  the  corporation  held 
its  rights  subject  to  the  power  to  repeal,  al- 
ter, and  amend,  as  reserved  in  the  Constitu- 
tion at  the  time  both  the  acts  of  1854  and 
1880  were  passed.     90  Md.  449,  45  Atl.  465. 


has  been  also  assessed  as  liable  to  taxation  for 
eoanty  and  municipal  purposes. 

And  whereas,  the  said  company  has  the  right 
to  have  the  question  at  Issue  between  It  and 
the  state  of  Maryland  carried  to  the  Supreme 
Court  of  the  United  SUtes  to  be  there  decided. 

And  whereas.  It  has  been  represented  to  this 
general  assembly  that  what  would  be  the  ulti- 
mate decision  of  said  question  Is  a  matter  of 
great  doubt,  and  It  Is  deemed  to  be,  moreover, 
just  and  proper  that  an  equitable  settlement 
should  be  made  of  the  matters  so  in  con- 
troversy, and  It  having  been  represented  to  this 
general  assembly  that  the  said  Northern  Cen- 
tral Railway  Company,  for  the  purpose  of 
making  such  settlement,  is  willing  to  pay  a  tax 
of  one  half  of  one  per  centum  on  the  gross  re- 
ceipts within  this  state,  upon  the  terms  and 
conditions  hereinafter  set  forth ;  now,  there- 
fore— 
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The  ease  was  remanded  for  a  new  trial.  'It 
was  again  tried,  the  Federal  defense  of  the 
impairment  of  the  obligation  of  the  contract 
was  again  specially  urged,  the  case  was  de- 
eded against  the  corporation,  was  taken 
again  to  the  supreme  court  of  the  state  of 
luryland.  That  court,  adhering  to  its  for- 
mer view,  affirmed  the  judgment.  It  is  to 
tills  judgment  that  the  present  writ  of  error 
is  prosecuted. 

Mr,  Barnard  Carter  amied  the  cause 
«iid  filed  a  brief  for  plaintiff  in  error: 

The  title  of  an  act  may  be  considered  in 
-ascertaining  tiie  intention  of  the  legislature. 

Church  of  Holy  Trinity  v.  United  States, 
143  U.  S.  462,  36  L.  ed.  229,  12  Sup.  Ct. 
Bep.  511. 

The  preamble  is  often  a  key  to  the  proper 
tmdersUnding  of  the  statute. 

Coosaw  Min,  Co.  v.  South  Carolina,  144 
V.  8.  562,  36  L.  ed.  542,  12  Sup.  Ct.  Rep. 
«89. 

A  state,  unless  prohibited  by  its  Consti- 
tution, may  make  a  contract  with  a  corpora- 
tion chartered  by  it,  to  exempt  all  of  its 
property  from  taxation,  or  agree  to  accept 
from  it  a  less  rate  of  taxation  than  that  to 
be  imposed  on  others,  either  for  a  specified 
"time  or  permanently,  if  such  contract  has 
a  sufficient  consideration  to  support  it. 

Delaware  Railroad  Taa,  18  Wall.  225,  euh 
^iom.  Minot  ▼.  Philadelphia,  W,  d  B,  R.  Co. 
21  L.  ed.  894;  Ohio  Life  Ins.  d  T.  Co.  v. 
Debolt,  16  How.  428,  14  L.  ed.  1002 ;  Piqua 
Branch  of  State  Bank  y.  Knoop,  16  How. 
J89,  14  L.  ed.  985;  Home  of  the  Friendless 
T.  Rouse,  8  Wall.  437,  19  L.  ed.  497 ;  Appeal 
Tax  Court  y.  Orand  Lodge,  A.  F.  d  A.  li, 
W  Md.  428. 

Where  a  state  grants  a  charter  to  a  cor- 
poration, which  is  accepted,  and  therein  stip- 
ulates for  an  exemption  of  its  property  from 
taxation,  partial  or  total,  and  the  Constitu- 
tion of  the  state  does  not  prohibit  such  ex- 
•emption,  a  yalid  contract  for  such  exemption 
is  made. 

Home  of  the  Friendless  v.  Rouse,  8  Wall. 
437,  19  L.  ed.  497. 

It  is  entirely  competent  for  a  state,  an- 
less  prohibited  by  its  Constitution,  to  make 
an  agreement  with  a  corporation,  subsequent 
to  its  charter,  for  an  exemption  of  its  prop- 
erty from  taxation,  partial  or  total;  and 
such  an  a^eenient  constitutes  a  valid  con- 
tract if  supported  by  a  consideration  of  some 
kind. 

Appeal  Taa  Court  Grand  Lodge,  A.  F.  d 
A.  M.  60  Md.  428 ;  ChrUt  Church  v.  Phiia- 
delphia  County,  24  How.  300,  16  L.  ed.  002 ; 
Tucker  v.  Ferguson,  22  Wall.  528,  22  L.  ed. 
805. 

At  the  time  of  the  passage  of  the  act  of 
1880,  chap.  16,  there  was  nothing  in  the 
Constitntimi  of  Maryland,  nor  has  there  ever 
been  anything  in  any  of  the  Constitutions 
of  Maiyland,  which  prohibited  the  state 
from  exempting  the  property  of  a  particular 
•corporation  from  taxation,  either  total  or 
partial. 

The  Taw  Cases,  12  Gill  &  J.  117;  Balti- 
more V.  Baltim&re  d  0.  R.  Co.  6  Gill,  288, 
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48  Am.  Dec.  531 ;  Philadelphia,  W.  d  B.  R. 
Co.  V.  Bayless,  2  Gill,  355;  Appeal  TamCcurt 
V.  Orand  Lodge,  A.  F.  d  A.  M.  50  Md.  428. 

Plenary  power  in  the  legislature  of  the 
state  for  all  purposes  of  civil  government  is 
the  rule,  and  the  prohibition  to  exercise  a 
particular  power  is  the  exception. 

Cooley,  Const.  Lim.  p.  104;  Baltimore  v. 
State  cw  rel.  Bd.  of  Police,  15  Md.  387,  74 
Am.  Dec.  572;  Jackson  y.  Walsh,  75  Md. 
315,  23  AU.  778. 

Messf%.  Louis  E.  MoOomaa  and  Oeorge 
R.  Gaither  argued  the  cause  aiid  filed  a 
brief  for  defendant  in  error: 

The  preamble  is  n6  part  of  an  act;  it  can- 
not enlarge  or  confer  powers,  or  control  the 
words  of  the  act  unless  they  are  doubtful 
or  ambiguous. 

Yazoo  d  ii.  Valley  R.  Co.  v.  Thomas,  132 
U.  S.  174,  33  L.  ed.  302,  10  43up.  Ct.  Hep. 
G8. 

An  immunity  from  taxation  by  a  state 
will  not  be  recognized  unless  granted  in 
terms  too  plain  to  be  mistaken. 

Phceniw  F.  d  M.  Ins.  Co.  v.  Tennessee,  161 
U.  S.  174,  40  L.  ed.  660,  16  Sup.  Ct.  Rep. ' 
471. 

The  act  of  1880,  chap.  16,  does  not  con- 
stitute an  irrepealable  immunity  from  ad- 
ditional or  greater  taxation. 

Citizens*  Sav.  Bank  v.  Oioenshoro,  173  U. 
S.  644,  43  L.  ed.  843,  19  Sup.  Ct.  Rep.  530; 
Covington  v.  Kentucky,  173  U.  S.  231,  43 
L.  ed.  679,  19  Sup.  Ct.  Rep.  383;  Ford  v. 
Delta  d  P.  Land  Co.  164  U.  S.  662,  41  L. 
ed.  590,  17  Sup.  Ct.  Rep.  230;  Yazoo  d  M. 
Valley  R.  Co.  v.  Thomas,  132  U.  S.  175,  33 
L.  ed.  303,  10  Sup.  Ct.  Rep.  68 ;  Wilmington 
d  W.  R.  Co.  V.  Alsbrook,  146  U.  S.  279,  36 
L.  ed.  972,  13  Sup.  Ct.  Rep.  72;  Boge  v. 
Richmond  d  D.  R.  Co.  99  U.  S.  348,  25  L.  ed. 
303. 

If  by  the  just  interpretation  of  the  al- 
leged contract  there  was  no  exemption  from 
taxation,  then  there  is  no  Federal  question 
to  be  here  reviewed. 

St.  Paul  Gaslight  Co.  v.  St.  Paul,  181  U. 
S.  151,  45  L.  ed.  793,  21  Sup.  Ct.  Rep.  575. 

Even  in  a  case  where  the  Supreme  Court 
of  the  United  States  may  exercise  an  inde- 
pendent judgment,  any  reasonable  doubt 
will  be  resolved  in  favor  of  that  construc- 
tion of  a  state  statute  which  has  been 
adopted  by  the  court  of  last  resort  in  that 
state. 

Yazoo  d  M.  Valley  R.  Co.  y.  Adams,  181 
U.  S.  582,  45  L.  ed.  1012,  21  Sup.  Ct.  Rep. 
729;  Burgess  v.  Seligman,  107  U.  S.  20,  27 
L..  ed.  359,  2  Sup.  Ct.  Rep.  10;  Flash  y. 
Conn,  109  U.  S.  371,  27  L.  ed.  966,  3  Sup. 
Ct.  Rep.  263;  Clark  v.  Bever,  139  U.  S.  96, 
35  L.  ed.  88,  11  Sup.  Ct.  Rep.  468;  Board  of 
Liquidation  of  City  Debt  v.  Louisiana,  179 
U.  S.  622,  45  L.  ed.  347,  21  Sup.  Ct  Rep. 
2b3. 

Mr.  Justice  Wliite,  after  making  the 
foregoing  statement  of  the  case,  delivered 
the  opinion  of  the  court: 

In  order  to  confine  the  controversy  aris- 
ing on  this  record  to  the  propositions  upon 
whidi  its  decision  must  radly  rest  to  elim- 
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inate  the  questions  discussed  at  bar,  which 
are  either  irrelevant  or  so  effectually  fore- 
closed by  prior  decisions  of  this  court  as  to 
be  no  longer  open  to  controversy,  the  follow- 
ing propositions  are  stated: 

First.  Where  a  contract  is  claimed  to 
arise  from  a  state  law,  and  it  is  held  below 
that  a  subsequent  statute  has  repealed  the 

[267]*alleged  contract,  and  effect  fs  thereby  given 
to  the  subsequent  law,  the  mere  question 
whether  the  alleged  contract  has  been  re- 
pealed by  the  subsequent  law  is  a  state,  and 
not  a  Federal,  question.  In  such  a  case 
this  court  concerns  itaelf,  not  with  the  ques- 
tion whether  the  state  Taw,  from  which  the 
contract  is  asserted  to  have  arisen,  has  been 
repealed,  but  proceeds  to  determine  whether 
the  repeal  was  void  because  it  produced  an 
impairment  of  the  obligations  of  the  con- 
tract within  the  purview  of  the  Ck)nstitution 
of  the  United  States.  In  other  words,  where 
the  state  court  has  given  effect  to  a  subse- 
quent law,  this  couit  decides  whether  such 
effect,  so  given  by  the  state  court,  violates 
the  Constitution  of  the  United  States.  Chulf 
d  8,  /.  R,  Co.  V.  Hei€€8,  183  U.  S.  66,  46 
L.  ed.  86,  22  Sup.  Ct.  Rep.  26.  We  there- 
fore put  out  of  view  the  question  whether 
the  acts  of  1854  or  of  1880  were  repealed  by 
the  subsequent  state  statutes  as  held  by  the 
court  below,  and,  treating  such  repeal  as  an 
accomplished  fact,  shall  determine  whether 
the  repealing  actsVere  void  because  impair- 
ing the  'obligations  of  the  contract  relied 
upon,  in  violation  of  the  Constitution  of  the 
united  States.  In  considering  this  ques- 
tion, it  will  be  borne  in  mind  that  it  is  ele- 
mentary that  where  the  constitution  of  a 
state  reserves  the  right  to  repeal,  alter,  or 
amend,  all  charters  granted  by  the  legisla- 
ture are  subject  to  such  provision,  and  uiere- 
fore  are  wantin^^  in  that  attribute  of  irrevo- 
cability which  IS  essential  to  bring  them 
within  the  intendment  of  the  clause  of  the 
Constitution  of  the  United  States  protecting 
contracts  from  impairment.  The  cases  sup- 
porting this  doctrine  are  so  numerous  that 
they  need  not  be  cited.  We  content  our- 
selves, therefore,  by  referring  to  one  of 
them:  Citizens*  8av.  Bank  v.  Owenahoro, 
173  U.  S.  636,  641,  43  L.  ed.  .840,  842,  19 
Sup.  Ct.  Rep.  530.  It  is,  moreover,  conclu- 
sively determined  that  where  the  constitu- 
tion of  a  state  reserves  the  power  to  repeal, 
alter,  or  amend  a  charter,  such  provision  is 
applicable  to  the  charter  of  a  consolidated 
corporation  where,  as  the  result  of  the  con- 
solidation, a  new  corporation  takes  being, 
new  stock  is  provided  for,  new  franchises 
are  conferred,  and  new  officers  appointed. 
In  other  words,  that  where  a  legislature  is 
inhibited  by  the  constitution  from  making 
an  irrepealable  charter  it  cannot  create  a 
new  contract  and  bring  into  being  a  new  cor- 

£268jporation,  and  yet  *by  the  charter  of  such 
corporation  give  rise  to  the  irrepealable  con- 
tract which  the  constitution  absolutely  pro- 
hibits. To  state  the  doctrine  in  another 
form,  it  is  this-:  That  where  a  new  corpo- 
ration is  chartered,  subject  to  a  constitu- 
tion which  forbids  the  granting  of  an  irre- 
pealable rightysuch  new  corporation  cannot 
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become  endowed  by  the  effect  of  a  legislatire 
contract  with  an  irrepealable  right  forbid- 
den by  the  constitution.  If  one  of  the  con- 
stituent elements  of  the  corporation  pos- 
sessed, prior  to  the  formation  of  the  new 
corporation,  such  right,  and  under  the  as- 
simiption  that  the  right  itself  passed  to  the 
new  body,  it  loses  its  irrepealable  character ,. 
because  the  new  corporation  is  subject  by 
the  very  law  of  its  being  to  the  provision  of 
the  constitution  forbidding  irrepealable 
grants. 

The  doctrine  as  just  stated  has  been  so 
frequently  declared  by  this  court  that  it  i» 
no  longer  open  to  discussion.  The  whole* 
subject  has  been  so  recently  fully  reviewed 
and  restated,  it  is  sufficient  to  refer  to  that 
case:  Yaeoo  d  M.  Valley  R,  Co,  v.  Adams, 
180  U.  S.  1,  17,  45  L.  ed.  395,  405,  21  Sup. 
Ct.  Rep.  240  et  aeq,,  and  aulJiorities  there 
cited. 

Coming  to  apply  the  principles  just  stated 
to  the  case  before  us,  it  is  apparent  that  un- 
less there  is  something  peculiar  in  this  case 
which  takes  it  from  under  the  control  of  the 
doctrine  referred  to,  that  the  court  below 
correctly  held  that  the  new  corporation  cre- 
ated by  the  act  of  1854  had  no  irrepealable 
contract  exempting  it  from  taxation  either 
as  the  result  of  the  act  of  1854  or  of  the 
act  of  1880.  The  positive  prohibition  exist- 
ing in  the  Constitution  of  the  state  against 
irrepealable  charter  grants,  both  when  the 
act  of  1854  and  the  act  of  1880  were  passed, 
renders  '•ny  other  conclusion  impossible. 
But  it  is  -insisted  that,  as  the  Constitution 
of  1867,  which  was  in  force  when  the  law  ot 
1880  was  exacted,  reserved  the  right  to  re- 
peal, alter,  or  amend  only  charters  granted 
or  adopted,  the  act  of  1880  did  not  come 
within  the  right  to  repeal  or  amend  be<»iuse 
it  was  not  a  charter,  but  a  contract  entered 
into  between  the  state  and  the  corporation. 
True,  the  act  of  1880  was  put,  not  in  the 
form  of  a  charter  amendment,  but  in  that 
of  a  contract.  The  lower  court,  after  quot^ 
ing  from  the  opinion  rendered  by  it,  when 
the  case  was  before  it  under  the  act  of  1854 
(44  Md.  162)  said: 

*"It  is  to  be  observed  that  the  court  does  [2691 
not  rest  the  inability  of  the  legislature  to 
grant  to  a  corporation  an  irrepealable  ex- 
emption from  taxation  upon  tne  form  or 
character  of  the  particular  statute  then  un- 
der consideration,  but  puts  it  upon  the  broad 
ground  of  the  want  of  power  in  the  legisla- 
ture under  the  Constitution  to  make  such  a 
grant  at  all.  The  court  certainly  in  effect 
determines  that  any  form  of  law  which 
grants  to  a  corporation  such  a  corporate 
privilege  as  immunity  from  taxation  is  one 
passed  pursuant  to  the  section  of  the  Con- 
stitution referred  to,  and  is  therefore  sub- 
ject to  alteration  or  repeal  by  future  legis- 
latures." 

Without  pausing  to  consider  whether,  as- 
contended,  the  rule  as  thus  announced  may 
have  been  in  some  respects  too  broadly  stat- 
ed, we  think  it  clear  that  th»  mere  fom» 
adopted  by  a  legislature  in  conferring  a 
right  on  a  corporation  cannot  be  controlling, 
for  if  it  were  so  the  provision  of  the  Con- 
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stitution,  instead  of  being  commanding  and 
prohibitive,  would  merely  be  precatory  or 
advisory.  We  are  also  clearly  of  the  opin- 
ion that  the  act  of  1880,  in  its  essential  na- 
tare  and  effect,  in  whatever  form  couched, 
was  intended  to  be  and  necessarily  operated 
as  an  amendment  to  the  charter  of  the  com- 
pany created  by  the  act  of  1854.  8uch  be- 
ing its  essential  nature  and  necessary  ef- 
fect, we  think  it  nlainly  came  within  the 
provisions  of  the  Constitution  of  1867,  and 
was  therefore  subject  to  repeal,  alteration, 
or  amendment. 

It  is  strenuously,  however,  insisted  that 
this  case  should  not  be  controlled  by  the  rea- 
sons previously  stated  because  of  the  follow- 
ing considerations:  The  decision  of  the 
court  of  appeals  of  Maryland  under  the  act 
of  1854  (44  Md.),  it  is  urged,  was  not  unani- 
mous. There  was  an  elaborate  dissent.  For 
this  reason,  and  because  the  case  was  open 
to  review  in  this  court  on  the  question  of 
the  impairment  of  the  obligations  of  the  con- 
tract, it  is  said  there  was  necessarily  grave 
doubt  as  to  the  rights  of  the  parties.  In 
view  of  the  foregoing  conditions  and  of  such 
doubt,  the  act  of  1880  embodied  but  an  hon- 
est effort  by  way  of  contract  and  compro- 
mise to  close  the  doubtful  controversy  in  the 
interest  of  both  parties,  the  state  on  the  one 
hand  and  the  corporation  on  the  other; 
(S70]  hence  the  act  of  1880  was  *not  subject  to  re- 
peal, alteration,  or  amendment.  Conceding, 
arguendo,'  the  premise  upon  which  the  above 
deduction  is  based,  the  conclusion  itself  is 
devoid  of  foundation.  It  but  reiterates  in 
another  mode  of  statement  the  argument 
that  the  form  in  which  a  contract  is 
couched,  and  not  its  substance  and  necessary 
effect,  is  the  criterion  by  which  to  ascertain 
whether  it  is  controlled  by  the  constitutional 
provision  forbidding  irrepealable  contracts. 
Moreover,  it  disregards  the  elementary  prin- 
ciple that  'the  power  i  d  ^rant  an  irrepeal- 
aUo  right  by  a  compromise  agreement  de- 
pended on  the  existence  of  the  authority  to 
make  such  grant  by  original  action.  The 
power  to  compromise  on  the  subject  was  as 
limited  as  the  power  to  contract  originally. 
District  of  Columbia  v.  Bailey  (1897)  171 
U.  8.  161,  43  L.  ed.  118,  18  Sup.  Ct.  Rep. 
868.  Indeed,  the  entire  argument  upon  this 
branch  of  the  case,  reiterated  in  many 
forms,  amounts  but  to  the  qpntention,  when 
ultimately  considered,  that  because  tJie  act 
of  1880  is  asserted  to  have  been  enacted  with 
the  view  of  settling  what  was  honestly 
deemed  to  be  a  pending  and  serious  contro- 
versy, it  was  unwise,  and  it  may  be  unjust 
to  repeal  it.  Pretermitting  the  infirmity  in 
the  prc^sition  which  naturally  is  suggested 
by  the  fact  that  shortly  after  the  decision 
in  44  Md.  this  court  (decided  that  the  pos- 
session of  the  rights  and  privileges  of  a  for- 
mer corporation  did  not  endow  a  new  corpo- 
ration with  an  exemption  from  taxation  en- 
joyed by  the  old  {Morgan  v.  Louisiana 
[1876]  93  U.  S.  217,  23  L.  ed.  860),  and 
patting  out  of  view  the  other  eases  to  the 
same  effect,  decided  by  this  court  prior  to 
1880,  the  proposition  is  untenable.  It  but 
invokes  reasons  of  expediency  or  policy. 
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Into  these  considerations  we  may  not  en- 
ter; we  are  concerned  alone  with  the  ques- 
tion of  power,  and  on  passing  on  such  ques- 
tion cannot  hold  that  an  act  which  by  the 
very  terms  of  the  state  Constitution  was 
made  repealable,  nevertheless  engendered  an 
irrepealable  contract  protected  from  impair- 
ment by  the  Constitution  of  the  United 
States. 
Affirmed* 


•JOHN  H.  EVANS,  as  Receiver,  Pi/f.  in  ^rr.,[«711 

ANDREW  J.  NELLIS. 

(See  S.  C.  Reporter's  ed.  271-280.) 

Corporations — enforcement  of  stookholder'B 
liahility — Federal  courts—enforcement  of 
remedy  created  hy  state  statute — cofi- 
struction  of  statute  hy  state  courts. 

1,  The  receiver  of  the  assets  of  a  cori>orattoa 
Is  not  authorised  to  maintain  an  action  to 
enforce  the  liability  of  a  stockholder,  by 
Kan.  Gen.  Stat.  1868,  f|  82.  44,  since  that 
act  made  the  llablHty  of  the  stockholder, 
not  an  asset  of  the  corporation,  bnt  an  as- 
set which  a  creditor  of  the  corporation  alone 
could  recover  for  his  individual  benefit  to 
the  extent  required  to  pay  a  judgment  ob- 
tained by  him  against  the  corporation. 

2.  The  remedy  against  a  stockholder  of  an  In- 
solvent corporation,  given  to  the  receiver  of 
Its  assets  by  Kau.  Laws  1899,  chap.  10,  can- 
not be  enforced  until  such  receiver  has  first 
brought  suit  against  the  corporation  and  all 
resident   stockholders,    in   order   to    fix    the 

.  sum  required  to  pay  the  corporate  debts. 

8.  A  Federal  court  cannot  enforce  the  stat- 
Qtory  liability  of  a  nonresident  stockholder 
of  a  foreign  corporation  at  the  suit  of  a  re- 
ceiver of  its  assets,  where  the  latter  hos  not 
first  taken  the  steps  which  the  statutes  of 
the  state,  as  construed  by  Its  courts,  make 
a  prerequisite  to  any  action  against  an  In- 
dividual stockholder. 

[No.  66.] 

Argued  and  Submitted  November  4f  1902. 
Decided  December  1,  1902, 

ON  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  presenting  a  question  as  to 
the  right  of  a  receiver  of  a  Kansas  corpora- 
tion to  maintain  an  action  to  enforce  the 
statutory  liability  of  a  nonresident  stock- 
holder.    Anstcered  in  the  negative. 

Statement  by  Mr.  Justice  Wliitet 
The  questions  to  be  answered  and  the  case 
on  which  they  arise  are  shown  in  the  state- 
ment of  facts  and  resulting  questions  of  law 
constituting  the  certificate  of  the  court  be- 
low, which  is  as  follows: 

"Statement  of  facts. 
'That  the  Inter-State  Loan  &  Trust  Com- 


NoTE. — On  the  right  to  enforce  stockholder's 
liahUUy  outside  of  the  state  of  incorporation— 
flee  note  to  Gushing  v.  Perot  (Pa.)  84  L.  R.  A. 
737. 

On  the  rights  of  receiver  to  property  outside 
the  jurisdiction  in  which  he  is  appointed — see 
note  to  Gilman  v.  Hudson  River  Boot  ft  Shoe 
Mfg.  Co.  (Wis.)  28  L.  R.  A.  62. 
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pany  ia  a  corporation  created  and  organized 
nnder  and  by  virtue  of  the  general  laws  of 
the  state  of  Kansas,  July  22,  1885,  and  as 
such  was  authorized  to  transact  business  as 
a  land-mortgage  company;  that  in  or  about 
the  month  of  November,  1897,  £.  B.  Crissey 
commenced  an  action  against  the  said  the 

[272]  Inter-State  Loan  &  *Trust  Company  in  the 
United  States  circuit  court  for  the  district 
of  Kansas,  first  division,  to  which  court  ju- 
risdiction in  that  behalf  duly  appertained; 
that  said  action  was  duly  commenced  by  the 
issue  of  a  summons  to  said  company;  that 
said  summons  was  duly  served  upon  the 
said  company,  and  that  said  company  duly 
appeared  in  said  suit  by  attorney  and  de- 
fended the  same,  and  that  such  proceedings 
were  afterwards  had  in  said  action  that  on 
the  31st  day  of  December,  1897,  a  judgment 
was  duly  given  and  made  in  and  by  said 
court  in  said  action  in  favor  of  the  said 
plaintiff  and  against  the  said  company,  in 
and  by  which  judgment  it  was  decided,  ad- 
judged, and  decreed  that  there  was  due  and 
owing  to  the  plaintiff  therein  from  and  by 
the  said  company  the  sum  of  $6,792.20  and 
$56.45  costs,  and  that  the  plaintiff  therein 
have  and  recover  said  sum  from  the  said 
company,  with  interest  thereon  from  said 
date  at  the  rate  of  6  per  cent  per  annum, 
and  that  the  said  plaintiff  have  execution 
therefor  against  the  said  company;  that 
thereafter  an  execution  against  the  property 
of  the  said  the  Inter-State  Loan  &  Trust  Com- 
pany was  duly  issued  out  of  the  said  court 
upon  said  judgment  for  the  said  sum  of  $6,- 
792.20  and  the  costs  as  aforesaid,  directed 
to  the  United  States  marshal  for  the  dis- 
trict of  Kansas,  and  that  thereafter  the  said 
marshal  duly  returned  said  execution  wholly 
unsatisfied  for  the  reason  that  no  property, 
real  or  personal,  belonging  to  said  company 
could  be  found  whereon  to  levy  the  same; 
that  thereafter  and  on  or  about  the  9th  day 
of  June,  1898,  upon  the  application  of  the 
said  E.  B.  Criss^,  the  plaintiff  herein  was 
duly  appointed  receiver  of  the  said  the 
Inter-State  Loan  &  Trust  Company  by  the 
circuit  court  of  the  United  States  for  the 
district  of  Kansas,  first  division,  to  which 
said  court  jurisdiction  therein  duly  apper- 
tained, and  has  duly  qualified  and  acted  as 
such;  that  thereafter  and  on  or  about  the 
9th  day  of  February,  1899,  an  order  was 
duly  given  and  made  in  and  by  said  circuit 
court  of  the  United  States  for  the  district 
of  Kansas,  first  division,  by  which  order  it 
was  considered,  adjudged,  ordered,  and  de- 
creed that  the  said  John  H.  Evans,  as  re- 
ceiver, proceed  against  all  or  any  of  the 
stockholders  of  the  Inter-State  Loan  ft 
Trust  Company  from  whom,  in  his  judg- 

£278]ment,  a  recovery  *can  be  had  to  collect  all  of 
their  liability  as  stockholders  in  said  com- 
pany, a  copy  of  which  order  is  hereto  an- 
nexed and  marked  exhibit  A,  and  which 
copy  the  plaintiff  herein  prays  may  be  con- 
sidered as  part  of  his  complaint  as  if  here- 
in set  forth  in  full;  that  Uie  defendant  is  a 
citizen  of  the  state  of  New  York,  and  prior 
to  the  month  of  November,  1897,  became  a 
stockholder  of  said  corporation  and  the 
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owner  of  602  shares  of  the  capital  stock, 
thereof  of  the  par  value  of  $100  a  share,  and 
has  ever  remained  a  stockholder  and  the 
owner  of  said  shares.  At  the  time  when  the- 
defendant  became  a  stockholder  of  said  cor- 
poration, and  from  that  time  ever  since,  it 
was  provided  by  the  Constitution  of  the- 
state  of  Kansas  (art.  12,  S  2),  as  follows: 
'Dues  from  corporations  [organized  and  ex- 
isting under  the  laws  of  the  state  of  Kan- 
sas] shall  be  secured  by  individual  liability 
of  the  stockholders  to  an  additional  amount 
equal  to  the  stock  owned  by  each  stock- 
holder, and  such  other  means  as  shall  be 
provided  by  law;  but  such  individual  liabil> 
ities  shall  not  apply  to  railroad  corpora- 
tions nor  corporations  for  religious  or  char* 
itable  purposes.'  At  the  time  the  defendant 
became  a  stockholder  of  said  corporation  it 
was  provided  by  the  General  Statutes  of 
Kansas  of  1868  (chap.  23,  §§  32,  44)  as  fol- 
lows: 

"  'Sec.  32.  If  any  execution  shall  have 
been  issued  against  the  property  or  effecta 
of  a  corporation,  except  a  railway  or  a  re- 
ligioiM  or  charitable  corporation,  and  there 
cannot  be  found  any  property  whereon  to 
levy  such  execution,  then  execution  may  be 
issued  against  any  of  the  stockholders,  to  an 
extent  equal  in  amount  to  the  amount  of 
stock  by  him  or  her  owned«  together  with 
any  amount  unpaid  thereon;  but  no  execu* 
tion  shall  issue  affainst  any  stockholder,  ex- 
cept  upon  an  order  of  the  court  in  which 
the  action,  suit,  or  other  proceeding  shall 
have  been  brought  or  instituted,  made  upon 
motion  in  o]^n  court,  after  reaaonable  no- 
tice in  vrritinff  to  the  person  or  persons 
sought  to  be  charged;  and,  upon  such  mo- 
tion, such  court  may  order  execution  to  is- 
sue accordingly;  or  the  plaintiff  in  the  exe- 
cution may  proceed  by  action  to  charge  the 
stockholders  with  the  amount  of  his  judg- 
ment' 

"  'Sec.  44.  If  any  corporation,  created  un- 
der this  or  any  general  ^statute  of  this  state,  [874] 
except  railway,  or  charitable  or  religious 
corporations,  be  dissolved,  leaving  debts  un- 
paid, suits  may  be  brought  against  any  per- 
son or  persons  who  were  stockholders  at  the 
time  of  such  dissolution,  without  joining 
the  coi'poration  in  such  suit;  and  if  judg- 
ment be  rendered,  and  execution  satisfied, 
the  defendant  or  defendants  may  sue  all 
who  were  stockholders  at  the  time  of  disso- 
lution, for  the  recovery  of  the  portion  of 
such  debt  for  which  they  were  liable,  and 
the  execution  upon  the  judgment  shall  di- 
rect the  collection  to  be  made  from  property 
of  each  stockholder,  respectively;  and  if  any 
number  of  stockholders,  (defendants  in  the 
case)  shall  not  have  property  enough  to 
satisfy  his  or  their  portion  of  the  execution^ 
then  the  amount  of  deficiency  shall  be  di- 
vided equally  among  all  the  remaining  « 
stockholders,  and  collections  made  accord- 
ingly, deducting  from  the  amount  a  sum  in 
propoilion  to  the  amount  of  stock  owned 
by  the  plaintiff  at  the  time  the  company 
dissolved.' 

''By  a  law  of  Kansas  enacted  January  11^ 
1899,  §§32  and  44  aforesaid  were  repealed, 
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and  by  SI  14  and  16  it  was  provided  as  fol- 
lows: 

"'Sec.  14.  That  section  32,  chapter  23,  of 
the  General  Statutes  of  1868,  be  and  the 
same  is  hereby  amended  to  read  as  follows: 
Sec.  32.  If  any  execution  shall  have  been 
issued  ap^inst  the  property  or  effects  of  a 
corporation,  except  a  railway  or  a  religious 
or  charitable  corporation,  and  there  cannot 
be  found  an^  property  upon  which  to  levy 
such  execution,  such  corporation  shall  be 
deemed  to  be  insolvent,  and  upon  applica- 
tion to  the  court  from  which  such  exe- 
cution was  issued,  or  to  the  judge  there- 
of, a  receiver  shall  be  appointed  to 
close  up  the  affairs  of  said  corporation. 
Such    receiver   shall   immediatelv   institute 

{iroceedin^  against  all  stockholders  to  col- 
ect  unpaid  subscriptions  to  the  stock  of 
such  corporation,  together  with  the  addi- 
tional liabilitv  of  such  stockholders  equal 
to  the  par  value  of  the  stock  held  bv  each. 
All  collections  made  by  the  receiver  shall  be 
held  for  the  benefit  of  all  creditors,  and 
shall  be  disbursed  ^n  such  manner  and  at 
such  times  as  the  court  may  direct.  Should 
the  collections  made  by  the  receiver  exceed 
the  amount  necessary  to  pay  all  claims 
against  such  corporation,  together  with  ail 
[S75] costs  *and  expenses  of  the  receivership,  the 
remainder  shall  be  distributed  among  the 
stockholders  from  whom  collections  have 
been  made,  as  the  court  may  direct;  and  in 
the  event  any  stockholder  has  not  paid  the 
amount  due  from  him  the  stockholders  mak- 
ing pajrment  shall  be  entitled  to  an  assign- 
ment of  any  judgpent  or  judgments  ob- 
tained by  the  receiver  against  such  stock- 
holder, and  may  enforce  the  same  to  the  ex- 
tent of  his  proportion  of  claims  paid  by 
them. 

"  'Sec.  16.  That  section  46,  chapter  23,  of 
the  General  Statutes  of  1868  be  and  the 
same  is  hereby  amended  to  read  as  follows  t 
Sec.  46.  The  stockholders  of  every  cnrpora- 
Uon,  except  railroad  corporations*  or  corpo- 
rations for  religious  or  charitable  purposes, 
shall  be  liable  to  the  creditors  thereof  for 
any  unpaid  subscriptions,  and,  in  addition 
thereto,  for  an  amount  equal  to  the  par 
value  of  the  stock  owned  by  them,  such  lia- 
bility to  be  considered  an  asset  of  the  cor- 
poration in  the  event  of  insolvencv,  and  to 
be  collected  by  a  receiver  for  the  benefit  of 
all  creditors.'  [Kan.  Gen.  SUt.  1001,  SS 
1302,  1316,  pp.  293,  206.] 

"The  present  action  was  brought  in  the 
circuit  court  of  the  United  States  for  the 
northern  district  of  New  York  by  the  re- 
ceiver of  the  said  the  Inter-State  Loan  ft 
TriMt  Company,  appointed  as  aforesaid, 
against  the  defendant  to  recover  the  sum  of 
$00,200,  alleging  his  liability  as  a  stock- 
holder and  the  owner  of  the  said  602  shares 
of  the  said  corporation. 

"Upon  the  foregoing  facts  this  court  de- 
sires instructions  upon  the  following  ques- 
tions: 

"Questions  of  law. 

"1st.  Are  S9  14  and  16  of  the  laws  of 
Kansas  of  1899  valid  legislation  in  view  of 
the  provision  of  the  Constitution  of  the 
state  of  Kansas  respecting  the  individual 
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liability  of  the  stockholders  of  corporations, 
or  are  they  invalid  as  subjecting  such  stock- 
holders to  liabilities  other  than  'dues  from 
corporations  T' 

''iZd.  Do  11  14  and  16  aforesaid  contra- 
vene the  Constitution  of  the  United  States 
by  impairing  the  contractual  liability  of  the 
defendant  previously  existing  as  a  stock- 
holder of  a  corporation  of  the  state  of  Kan- 
sas? 

*"3d.    Is  the*  plaintiff,  as  a  receiver  ap-[t7#) 
pointed  as  aforesaid,  entitled  to  maintain  an 
action  in  the  circuit  court  of  the  United 
States   for   the   northern    district  of   New 
York? 

"In  accordance  with  the  provisions  of  | 
6  of  the  act  of  March  3,  1891,  establishing 
courts  of  appeals,  etc.,  the  foregoing  Ques- 
tions of  law  are  by  the  circuit  court  of  ap- 
peals for  the  second  circuit  hereby  certified 
to  the  Supreme  Court"  [26  Stat  at  L. 
828,  chap.  617,  U.  S.  Comp.  SUt  1901,  p. 
649.] 

Mr,  Stephen  B.  Staatom  submitted  the 
cause  for  plaintiff  in  error.  Messrs,  L.  A, 
Btehhins,  0.  J,  Evans,  and  P.  Tecumseh  8her» 
man  were  with  him  on  the  brief. 

A  receiver  may  maintain  an  action  in  a. 
jurisdiction  other  than  that  in  which  he  was 
appointed. 

Hatcjcins  ▼.  Qlenn,  131  U.  8.  319,  33  U  ed. 
184,  9  Sup.  Ct.  Rep.  739;  Glenn  v.  Liggett, 
136  U.  S.  633,  34  L.  ed.  262,  10  Sup.  Ct.  Rep. 
867;  Glenn  v.  Marbury,  146  U.  8.  499,  36 
L.  ed.  790,  12  Sup.  Ct.  Rep.  914;  Great 
Western  Teieg,  Co.  v.  Purdy,  162  U.  8.  329, 
40  L.  ed.  986,  16  Sup.  Ct  Rep.  810;  First 
Nat.  Bank  v.  Hawkins,  174  U.  8.  364,  43^ 
L.  ed.  1007,  19  Sup.  Ct.  Rep.  739. 

A  foreign  receiver  will  be  permitted  to  sue 
and  defend  as  a  foreign  receiver  in  all  courts 
of  other  states  than  that  in  which  he  was 
appointed,  on  the  principle  of  comity,  ex- 
cept where  the  rights  of  citizens  of  the  state 
of  the^  forum  are  prejudiced  thereby,  or 
where  it  would  be  in  contravention  of  the 
policy  of  such  state. 

Smith,  Receivership,  p.  167. 

The  business  relations  between  the  citi- 
zens and  institutions  of  the  several  states 
are  so  intimate  that  to  deprive  those  com- 
petent to  sue  in  one  jurisdiction  from  suing 
in  another,  without  special  reasons,  is  man- 
ifef«tly  absurd  and  out  of  harmony  with  the 
trend  of  events. 

Howarth  v.  Angle,  162  N.  Y.  179,  47  L. 
R.  A.  726,  66  N.  £.  489;  Howarth  v.  Ell- 
wanger,  86  Fed.  64;  Hatcarth  v.  Lombard, 
176  Mass.  670,  49  L.  R.  A.  301,  66  N.  £. 
888;  Relfe  v.  Rundle,  103  U.  S.  222,  sub 
nom.  Life  Asso.  of  America  v.  Rundle,  26 
L.  ed.  337;'  Hale  ▼.  Hardon,  87  0.  C  A^ 
240,  96  Fed.  747.  See  also,  to  the  same  ef- 
fect, /^unXc  V.  Rt.  John,  29  Barb.  686;  Pugh 
V.  Uurtt,  62  How.  Pr.  22;  Stoddard  v.  Lum, 
169  N.  Y.  266,  45  L.  R.  A.  661,  63  N.  E. 
1108;  Winans  v.  Gibbs  d  8,  Mfg.  Co.  48 
Kan.  780,  30  Pac.  163;  Robertson  v.  Staed, 
136  Mo.  139,  33  L.  R.  A.  203,  36  8.  W.  610; 
Castleman  v.  Templeman,  87  Md.  646,  41 
L.  R.  A.  367,  40  Atl.  276;  Hurd  v.  Elitfa- 
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heth,  41  N.  J.  L.  2;  Swing  t.  Bentley  d  O, 
Furniture  Co.  46  W.  Va.  283,  31  S.  E.  926; 
Merchants*  Nat.  Baaik  y.  McLeod,  38  Ohio 
St.  174;  Metzner  v.  Bauer,  98  Ind.  426; 
Boulware  v.  Davis,  90  Ala.  214,  9  L.  R.  A. 
^01,  8  So.  84;  Lycoming  F,  Ins.  Co.  ▼. 
Wnght,  55  Vt.  626;  Weil  v.  Bank  of  Burr 
Oak,  76  Mo.  App.  34;  Hale  v.  Tyler,  104 
Fed.  757 ;  Small  v.  Smith,  14  S.  D.  621,  86 
N.  W.  649;  6  Thomp.  Corp.  p.  6844. 

A  very  liberal  rule  now  prevails  in  this 
court  a9  to  the  scope  and  extent  of  the  doc- 
trine of  comity  in  proceedings  to  enforce 
contractual  liabilities. 

Whitman  v.  National  Bank,  176  U.  S.  559, 

44  L.  ed.  587,  20  Sup.  Ot.  Rep.  477. 

Mr.  Andrew  J.  Kellia  in  propria  per- 
-sona  argued  the  cause  and  filed  a  brief  for 
defendant  in  error: 

Under  the  law  in  question  (chapter  10  of 
1898),  the  proceeding  to  collect  from  stock- 
holders of  a  corporation  a  judgment  previ- 
ously obtained  against  the  corporation  is  an 
equitable  proceeding,  and  all  stockholders 
within  the  jurisdiction  must  be  made  par- 
ties, to  the  end  that  all  debts  of  the  corpora- 
tion may  be  adjudged,  and  assessments  made 
auIBcient  to  satisfy  such  debts. 

Waller  v.  Earner  (Kan.)  69  Pac.  186. 

The  receiver  has  no  extra-territorial  ju- 
risdiction or  power  of  official  action,  and 
cannot,  aa  a  matter  of  right,  go  into  a  for- 
eign state  or  jurisdiction,  and  there  insti- 
tute an  action  for  the  recovery  of  demands 
or  debts  due  to  the  person  or  estate  subject 
to  his  receivership. 

Wyman  v.  Eaton,  107  Iowa,  214,  43  L.  R. 
A.  695,  77  N.  W.  865;  Booth  v.  Clark,  17 
How.  322,  16  L.  ed.  164;  Winans  v.  Qihhs 
4£  S.  Mfg.  Co.  48  Kan.  777,  30  Pac.  163. 

An  order  of  appointment  of  a  receiver 
which. gives  him  authority  to  bring  suits  in 
other  states  is  without  efficacy  to  create 
such  right,  without  sanction  in  the  states 
where  the  suits  are  brought. 

Wymnn  v.  Eaton,  107  Iowa,  214,  43  L. 
R.  A.  695,  77  N.  W.  865. 

A  receiver  of  a  corporation  appointed  in 
another  state  should  not  be  allowed  by  an 
exercise  of  comity  to  sue  for  the  enforce- 
ment of  the  liability  of  stockholders,  when 
it  would  be  in  contravention  of  the  rights 
of  the  citizena  of  the  state  and  operate  to 
their  injury. 

Ibid. 

A  receiver  cannot  take  charge  of  any  pro- 
ceeding in  a  foreign  jurisdiction  by  com- 
mencing an  action,  or  defending  an  existing 
action,  without  the  express  authority  of  the 
court  whose  officer  he  was,  so  as  to  bind  any 
property  or  effects  in  his  bands  as  receiver. 

Pendleton  v.  Russell,  144  U.  S.  640,  36  L. 
ed.  674,  12  Sup.  Ct.  Rep.  743;  Booth  v. 
Clark,  17  How.  322,  15  L.  ed.  164. 

Leave  to  bring  this  particular  action 
ahould  have  been  m}tained,  both  of  the  court 
appointing  the  receiver,  and  of  the  court  in 
which  the  action  was  brought.  General 
leave  to  bring  any  action  is  improper. 

Witherbee  v.  Witherbee,  17  App.  Div.  181, 

45  N.  Y.  Supp.  297 ;  Fogg  v.  Supreme  Lodge, 
U.  0.  of  a.  L.  159  Mass.  9,  33  N.  E.  692; 
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Castleman  v.  Templeman,  87  Md.  546,  41  Lb 
R.  A.  367,  40  Atl.  275;  Sioing  v.  White 
River  Lumber  Co.  91  Wis.  517,  65  N.  W. 
174;  Rockwell  v.  Merwin,  45  N.  Y.  166; 
Waters-Fierce  Oil  Co.  v.  American  Ewch, 
Bank,  71  Mo.  App.  65Z  ;Brigham  v.  Luding- 
ion,  12  Blatchf.  237,  Fed.  Cas.  No.  1,874. 

Mr.  Justice  Wliite  delivered  the  opinion 
of  the  court: 

The  third  question  lies  at  the  threshold, 
and  requires  to  be  answered  before  ap- 
proaching the  consideration  of  the  first  and 
second  questions.  This  becomes  apparent 
when  it  is  seen  that  if  the  first  and  second 
be  answered  in  such  a  manner  as  to  sustain 
the  cause  of  action,  the  c|uestion  would  yet 
remain  whether  the  receiver,  appointed  as 
stated,  had  authority  to  prosecute  the  suit, 
whilst,  on  the  other  hand,  if  the  conclusion 
be  reached  that  the  receiver  was  without 
power  to  bring  the  suit — ^irrespective  of 
what^  might  be  the  reply  to  the  first  two 
questions — ^these  questions  become  irrele- 
vant and  the  case  is  disposed  of. 

The  judgment  against  the  corporation  in 
the  circuit  court  of  the  United  States  for 
the  district  of  Kansas  was  rendered  on  De- 
cember 31,  1897,  prior,  therefore,  to  the,  en- 
actment of  the  Kansas  statute  of  1899.  So, 
also,  the  execution  was  issued  and  the  re- 
ceiver appointed  prior  to  the  passage  of 
that  act.  After  the  receiver  had  been  ap- 
pointed, however,  and  subsequent  to  the 
passage  of  the  act  of  1899,  the  court  entered 
an  order,  directing  the  receiver  to  proceed' 
against  ''all  or  any  of  tlie  stockholders  of 
the  Inter-State  Loan  k  Tinist  Company, 
from  whom,  in  his  judgment,  a  recovery  can 
be  had  to  collect  all  of  their  liability  as 
stockholders  in  said  company."  Now  the 
authoritv  to  so  direct  the  receiver  must  rest 
upon  either  the  statute  of  *Kansas  of  1868, [277] 
referred  to  in  the  certificate,  or  upon  the 
statute  of  1899.  But  the  right  of  the  re- 
ceiver of  the  assets  of  the  corporation  to  sue 
under  the  Kansas  law  to  recover  the  liabil- 
ity of  a  stockholder,  cannot  be  evolved  from 
the  act  of  1868,  sinc^  that  act  made  Uie  lia- 
bility of  the  stockholder,  not  an  asset  of  the 
corporation,  but  an  asset  which  the  creditor 
of  the  corporation  alone  could  recover  for 
his  individual  benefit,  to  the  extent  required 
to  pay  his  judgment  obtained  against  the 
corporation.  In  Abbey*  v.  W,  B.  Crimes 
Dry  Goods  Co.  44  Kan.  416,  418,  24  Pac. 
426,  427,  it  was  said,  referring  to  the  lia- 
bili^  under  the  act  of  1868: 

"The  nature  of  this  liability  is  peculiar; 
it  seems  to  have  been  created  for  the  exclu- 
sive benefit  of  corporate  creditors.  The  lia- 
bility rests  upon  tne  stockholders  of  the  cor- 
poration to  respond  to  the  creditors  for  an 
amount  equal  to  the  stock  held  by  each,  and 
it  has  been  held  that  the  action  to  enforce 
this  liability  can  only  be  maintained  by  the 
creditors  themselves  in  their  own  right  and 
for  their  own*  benefit." 

The  nature  and  extent  of  the  liability  un- 
der the  Kansas  statute  of  1868  was  so  fully 
reviewed  and  stated  in  Whitman  v.  Oxford 
Nat.  Bank,  176  U.  S.  569,  44  L.  ed.  587,  20 
Sup.  Ct.  Rep.  477f  that  we  content  ourselves 
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with  referring  to  that  case  as  conoluaiyely 
demonstrating    the    proposition    previously 
stated.    Tested,  then,  by  the  Kansas  act  of 
1868,  it  is  manifest  that  the  recdver.  had  no 
authority  to  bring  this  suit  even  in  the 
eourts  of  the  state  of  Kansas,  and  he  clear- 
ly»  therefore,   had  no   power  to  prosecute 
such  action  in  the  courts  of  another  juris- 
diction.   Indeed,   it   is   manifest   that  the 
suit  brought  by  the  receiver  which  is  now 
under  consideration  was  not  deemed  by  him 
to  be  a  suit  under  the  Kansas  act  of  1868, 
since  the  recovery  which  he  seeks  was  not 
the  amount  of  the  judgment  rendered  in  fa- 
vor of  the  creditor  in  the  particular  suit 
wherein  the  receiver  was  appointed,  but  the 
whole  sum  of  the  stockholder's  double  lia- 
bility, which  could  only  be  upon  the  theorv 
that  the  receiver  was  entitled  to  take  such 
liability  as  the  receiver  of  the  corporation 
and  as  a  corporate  asset  to  pay  the  debts 
generally.    In  fact^  the  foregoing  proposi- 
tions might  have  been  taken  as  conceded, 
since  in  the  argument  at  bar  the  right  of 
the  receiver  to  sue  was  upheld,  not  on  the 
ground  that  he  was  acting  under  the  act  of 
IS78]  1868,  but  that  he  was  proceeding  *in  fur- 
therance of  and  in  supposed  conforndty  to 
the  act  of  18^9.     This  contention  being  in  ef- 
fect rested  on  the  proposition  that  although 
the  judgment  was  rendered  and  the  receiver 
appoin'^  before  the  passage  of  the  act  of. 
1890,   the  order  of  the  court  empowering 
him  to  enforce  the  liability  of  stockholders 
was  entered  after  the  enactment  of  the  act 
of  1899,  and  therefore  conferred  upon  the 
receiver  the  authority  which  it  is  in  the  ar- 
gument assumed  he  would  have  had  a  right 
to  exercise  if  appointed  under  that  act. 

The  question  then  is.  Conceding  argu' 
eiido,  the  proposition  that  the  receiver  was 
appointed  under  the  act  of  1899  and  in  sup- 
posed conformity  to  it,  was  he  authorized 
to  prosecute  this  suit  by  virtue  of  the  act 
of  1899?  The  import  of  the  Kansas  act  of 
1899  and  the  eactent  of  the  powers  which  it 
called  into  being,  were  decided  by  the  su- 
preme court  of  Kansas  in  Waller  v.  Homer 
(June  7,  1902),  not  yet  reported  in  the  offi- 
eial  r^x>rts,t  but  found  in  the  advanced 
sheets  of  the  69t3i  Pacific  Reporter,  p.  185. 
In  that  case  two  creditors  obtained  judg- 
ment in  a  Kansas  court  against  a  corpora- 
tion. Execution  having  been  issued  and  re- 
turned no  property  found,  one  of  the  cred- 
itors moved  for  the  appointment  of  a  re- 
ceiver to  close  up  the  affairs  of  the  corpora- 
tioi\.  which  motion  was  allowed.  The  re- 
ceiver thus  appointed  brought  suit  against 
a  stockholder  to  recover  his  unpaid  sub- 
scription and  statutory  liability.  The  de- 
fenoant  filed  an  answer  and  a  plea  in  abate- 
menty  which,  among  other  things,  we  quote 
from  the  opinion  of  the  Kansas  court, 
asserted  "that  the  receiver  should  not  be 
permitted  to  further  prosecute  the  action 
Against  him  until  all  the  stodcholders  were 
brought  into  court,  to  the  end  that  a  final 
ascertainment  of  the  debts  of  the  corpora- 
tion and  an  adjustment  and  settlement  of 
the  liabilities  of  the  stockholders  to  the  cor- 
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poration  and  as  between  themselves  might 
be  had.  To  this  plea  in  abatement  the 
plaintiff  demurred,  which  demurrer  was 
sustained.  Thereafter,  upon  leave  of  court, 
the  defendant  demurred  to  the  petition  for 
the  reasons:  (1)  That  the  plaintiff  had  no 
legal  capacity  to  institute  and  maintain  the 
present  action;  (2)  that  the  petition  did 
not  state  facts  sufficient  to  constitute  a 
cause  of  action  against  the  defendant;  (3) 
that  there  is  a  ddect  of  ^parties  plaintiff ;  [2T8] 
(4)  that  there  is  a  defect  of  parties  defend- 
ant. This  demurrer  was  overruled,  and 
thereafter  the  defendant  answered."  In  re- 
viewing the  action  of  the  trial  court  the  su- 
preme court  of  Kansas  said: 

"Prior  to  the  enactment  of  chapter  10, 
Laws  of  1899,  the  creditor  of  a  business  cor- 
poration, other  than  a  railway  or  bank, 
mieht  proceed  against  the  individual  stock- 
holders onl^  (1)  b^  motion  after  judgment 
and  execution  against  the  corporation  re- 
turned nulla  bona;  (2)  by  action  after  dis- 
solution, either  b^  expiration  of  time,  judg- 
ment of  dissolution,  or  suspension  of  busi- 
ness for  more  than  one  year,  as  provided  in 
SS  32,  46,  Corp.  act  1868.  Chapter*  10  of  the 
Laws  of  1899  repealed  said  iS  32  and  46, 
and  substituted  tnerefor  SS  14  and  15." 

The  sections  of  the  act  of  1899  referred  to 
are  those  set  out  in  the  certificate  of  the 
court  below.  The  court  then  further  said 
that  it  was  obvious  that  the  act  of  1899 
created  an  "entirely  different  remedy  from 
that  provided  by  the  act  of  1868,"  and  de- 
clared, referring  to  the  act  of  1899,  that 
"there  exists  no  other  statute  by  which  the 
creditor  of  an  insolvent  or  dissolved  corpo- 
ration may  proceed  against  its  stockholders. 
It  follows,  therefore,  that  if  a  creditor  de- 
sires to  make  a  stockholder  respond  for 
the  debts  of  the  corporation,  he  must  pro- 
ceed against  him  in  the  mode  thus  pre* 
scribed,  and  no  other."  Proceeding,  then, 
to  test  the  right  of  the  receiver  to  sue,  by 
the  act  of  1899,  the  eonrt  held  that,  as  he 
had  not  brouffht  a  suit  against  the  corpora- 
tion and  all  ttie  resident  stockholders,  in  or- 
der in  such  suit  to  fix  the  sum  required  to 
pay  the  corporate  debts,  he,  the  receiver, 
was  wholly  without  authority  under  the 
statute  to  make  any  demand  whatever 
against  a  stockholder,  as  the  previous  suit 
to  fix  the  sum  required  to  pay  the  debts  was 
an  essential  prerequisite  under  the  statute 
to  any  action  by  a  receiver  appointed  under 
the  act  of  1899  against  a  stockholder. 
Summing  up  its  view  of  the  act  of  1899,  the 
court  said: 

"This  act  provides  a  complete  system  for 
collecting  the  assets  and  paying  the  debts  of 
an  insolvent  corporation,  and  of  adjusting 
the  liabilities  of  the  stockholders  between 
themselves.  To  do  this  the  receiver  must 
bring  in  all  stockholders  that  are  within  the 
jurisdiction  of  the  court,  that  in  one  pro- 
ceeding the  *court  may  ascertain  and  deter- [280] 
mine  the  indebtedness  of  the  corporation, 
the  amount  each  stockholder  should  pay, 
and,  if  one  has  paid  more  than  his  propor- 
tion, award  him  such  relief  against  the 
other  stocQcholders  as  may  appear  just.  Tho 
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receiver  having  failed  to  comply  with  this 
plain  statutory  requirement,  the  demurrer 
to  the  plea  in  abatement  should  have  been 
overruled." 

It  therefore  follows  that  there  was  no  au- 
thority conferred  by  the  act  of  1899  of  Kan- 
sas, from  which  the  right  of  the  receiver  to 
bring  the  suit  which  is  now  before  us  can  be 
deduced.  It  having  been  heretofore  demon- 
strated that  there  was  no  such  right  under 
the  act  of  1868,  and  as  there  is  no  such 
power  under  the  act  of  1899,  it  follows  nec- 
essarily that  the  receiver  was  without  any 
authority  whatever,  and  the  third  question 
must  be  answered  no.  Of  course,  in  answer- 
ing this  question  we  express  no  opinion 
whatever  as  to  how  far,  if  at  all,  the  act  of 
1899  could  validly  operate  to  repeal  the 
right  of  action  in  favor  of  creditors  given 
by  the  Kansas  statute  of  1868,  so  far  as 
creditors  are  concerned,  whose  debts  accrued 
prior  to  the  repeal.  We,  of  course,  also  ex- 
press no  opinion  whatever  upon  the  ques- 
tion of  how  far  the  rights  and  remedies  con- 
ferred by  the  act  of  1899  could  lawfully  be 
enforced  against  stockholders  in  corpora- 
tions who  became  such  stockholders  prior  to 
the  passage  of  that  act.  And  this,  of 
course,  excludes  the  intimation  of  any  opin- 
ion as  to  how  far  a  judgment  rendered  m  a 
court  of  Kansas  in  a  suit  brought  by  a  re^ 
ceiver  against  the  corporation  and  the  resi- 
dent stockholders,  to  fix  the  sum  required 
to  pay  the  corporate  debts,  would  be  bind- 
ing upon  nonresident  stockholders  not  di- 
rectly a  party  to  such  action,  especially 
where  their  subscription  to  stock  had  been 
made  prior  to  the  enactment  of  the  act  of 
1899.  The  third  question  will  be  answered 
no,  and  it  is  unnecessary  to  answer  the 
other  questions. 

And  it  is  so  ordered. 


{M1]*MILT£NBERGER  LAWDER  et  al,,  Peii- 

tionera, 

V. 

WILLIAM  F.  STONE,  Collector. 
(See  S.  C.  Reporter's  ed.  281-294.) 
Duiiefi — loorthleas   articles — decayed    fruit. 

That  portion  of  a  cargo  of  pineapples  which  on 
arrival  within  the  limits  of  a  port  of  entry 
of  the  United  States  was  found  to  l>e  so  de- 
cayed as  to  be  utterly  worthless  is  not  du- 
tiable, though  the  loss  was  less  than  10  per 
cent  of  the  total  invoice,  as  entirely  worth- 
less articles  are  not  within  the  provision  of 
the  customs  administrative  act  of  June 
10,  1890,  f  23,  that  no  allowance  shall  be 
made  for  damage  to  "goods,  wares,  and  mer- 
chandise" Imported  into  the  United  States, 
unless  the  importer  shall  abandon  to  the 
United  States  a  portion  of  such  articles 
amounting  at  least  to  10  per  cent  of  the  to- 
tal invoice. 

[No.  82.] 

Bubmitted    November    11,     1902,     Decided 
December  1,  1902, 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Fourth  Circuit  to  review  a  decree  which  re- 
versed a  judgment  of  the  Circuit  Court  for 
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the  District  of  Maryland  affirming  the  de* 
cision  of  Uie  board  of  general  appraisers 
which  sustained  a  protest  of  importer» 
against  the  assessment  of  duties  on  decayed 
fruit.     Reversed, 

See  same  case  below,  41  0.  C.  A.  621,  101 
Fed.  710. 

Statement  by  Mr.  Justice  Wliites 
In  the  months  of  May,  June,  and  Jiily^ 
1897,  the  petitioners,  copartners  trading  as 
S.  M.  Lawder  &   Sons,  Imported  into  the 

fort  of  Baltimore  from  the  British   West 
ndies    several    cargoes    of    pineapples,    in- 
voiced as  a  specified  number  of  dozens. 

Upon  the  discharge  of  the  cargo  at  Bal- 
timore, after  the  pineapples  *had  been  taken  [2MI 
out  of  the  vessels  and  their  number  esti- 
mated by  the  inspectors,  there  remained  in 
the  holds  a  quantity  of  what  was  described 
as  ''slush,"  consisting  of  decomposed  veg- 
etable matter,  mixed  with  bilge  water  and 
other  dibris  of  the  cargo,  some  of  it  in  a 
semi-liquid  condition.  This  slush  waa 
brought  up  from  the  holds  in  badcets  and 
included  by  the  inspectors  in  their  appraise- 
ment of  the  cargoes.  The  pineapples  al- 
leged to  be  contained  in  the  slush  were  un- 
countable, and  their  number  was  roughly 
estimated  by  the  inspectors  by  counting  the 
pineapple  tops  and  butts  contained  m  a 
number  of  baskets  of  the  slush,  striking  an 
average  of  those  baskets,  and  then  calculat- 
ing the  number  contained  in  the  whole 
quantity  of  slush  according  to  that  average. 
The  material  thus  removed  from  the  vessela 
was  commercially  valueless,  and  under  the 
sanitary  regulations  of  the  city  of  Balti- 
more was  taken  down  the  river  on  a  scow 
and  dumped  overboard.  The  number  of 
pineapples  so  estimated  by  the  inspectors  to 
be  contained  in  the  slush  was  less  than  lO 
per  cent  of  the  total  invoice,  and  the  col- 
lector treated  the  loss  as  a  case  of  damage 
to  the  cargo  within  the  meaning  of  §  23  of 
the  customs  administrative  act  of  June  10,. 
1800,  and  assessed  duty  on  the  whole  num- 
ber of  pineapples  estimated  by  the  inspect- 
ors to  be  contained  in  the  cargoes,  including^ 
this  quantity  of  slush. 

The  board  of  general  appraisers  sustained 
a  protest  of  the  importers  against  the  as- 
sessment of  duties  on  the  worthless  and  in- 
distinguishable mass  referred  to,  and  this 
decision  was  affirmed,  on  appeal  of  the  col- 
lector, by  the  circuit  court  of  the  United 
States  for  the  district  of  Maryland.  On  a 
further  appeal  by  the  collector  the  circuit 
court  of  appeals  for  the  fourth  circuit  re- 
versed the  decisions  which  had  been  made 
in  favor  of  the  importers  and  sustained  Uie 
action  of  the  collector.  41  C.  C.  A.  621,  101 
Fed.  710.  The  case  was  then  brought  to 
this  court  by  writ  of  certiorari. 

Mr.  Edward  S.  Hatch  submitted  the 
cause  for  petitioners.  Messrs.  J,  Stuart 
Tompkins  and  Winifred  Sullivan  were  with 
him  on  the  brief: 

The  actual  quantity  of  merchandise  im- 
ported determines  the  amount  of  duty,  and 
not  the  original  quantity  bought  and  sfiipped 
from  abroad. 
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Arnold  t.  United  States,  9  Cranch,  120,  3 
Lw  ed.  676;  Marriott  ▼.  Brune,  9  How.  619, 
13  L.  ed.  282;  United  States  v.  Southmayd, 
9  How.  637,  13  L.  ed.  290 ;  Balfour  v.  SulH- 
van,  8  Sawj.  648,  17  Fed.  231;  Weaver  d 
Sterry  v.  Saltonstall,  38  Fed.  493;  American 
Sugar  Ref,  Co.  v.  United  States,  91  Fed. 
646 ;  Shaw  y.  Dim,  72  Fed.  166. 

The  fact  that  probable  loss  during  the 
▼oiya^  may  have  been  an  element  in  fixing 
the  price  of  the  merchandise  at  the  port  of 
exportation  can  have  no  weight  in  determin- 
ing the  amount  of  duty. 

United  States  v.  Southmayd,  9  How.  637, 
13  Ix,  ed.  290;  American  Sugar  Ref.  Co.  v. 
United  States,  91  Fed.  646. 

''Gooda^  wares,  and  merchandise*'  do  not 
include  a  quaiitity  of  waste  material. 

Shoio  ▼.  Dix,  72  Fed.  166. 

Congress  is  presumed  to  have  used  the 
appropriate  words  to  convey  its  meaning, 
and  when  these  words  are  not  of  doubtful 
meaning  the  court  must  give  them  effect.  It 
cannot  substitute  for  the  clear  expressions 
which  Congress  haa  actually  used,  other  ex- 
pressions which  the  court  thinks  Congress 
ought  to  have  used. 

Rice  v.  United  States,  4  C.  C.  A.  104,  10 
U.  S.  App.  670,  63  Fed.  911. 

Assistant  Attorney  General  Hoyt  sub- 
mitted the  cause  for  respondent.  Mr,  James 
A.  Finch  was  with  him  on  the  brief: 

An  importation  is  complete  and  duty  at- 
taches the  moment  the  goods  enter  a  port  of 
this  country. 

Vnited  States  v.  Vovoell,  5  Cranch,  368,  3 
L.  ed.  128;  Arruild  v.  United  States,  9 
Cranch,  104,  3  L.  ed.  671;  Meredith  y. 
United  States,  13  Pet.  486,  10  L.  ed.  258. 

£tS3]  *Mr.  Justice  Wliite,  after  making;  the 
for^^ing  statement,  delivered  the  opinion 
of  the  court: 

As  mentioned  in  the  preceding  statement, 
the  collector  of  customs  for  the  district  of 
Baltimore  treated  the  loss  arisin|^  from  the 
worthless  condition  of  the  portion  of  the 
ear^  in  question  as  a  case  of  damage  to  the 
entire  cargoes,  within  the  meaning  of  f  23 
of  the  customs  administrative  act  of  June 
10,  1890.    That  section  reads  as  follows: 

"That  no  allowance  for  damage  to  goods, 
wares,  and  merchandise  imported  into  the 
United  States  shall  hereafter  be  made  in  the 
estimation  and  liquidation  of  duties  there- 
on; but  the  importer  thereof  may,  wiUiin 
ten  days  after  entry,  abandon  to  tne  United 
States  all  or  any  portion  of  goods,  wares, 
and  merchanoise  included  in  any  invoice, 
and  be  relieved  from  the  payment  of  the  du- 
ties on  the  portion  so  abandoned:  Pro- 
vided, That  the  portion  so  abandoned  shall 
amount  to  10  per  centum  or  over  of  the 
total  value  or  quantily  of  the  invoice;  and 
the  property  so  abandoned  shall  be  sold  by 
public  aucticm,  or  otherwise  disposed  of  for 
the  account  and  credit  of  the  United  States 
under  such  regulations  as  the  Secretary  of 
the  Treasury  may  prescribe."  [26  Stat,  at 
L.  140,  chap.  407,  U.  S.  Comp.  Stat  1901, 
p.  )930.] 

Do  pineapples,  which,  on  the  voyase  to 
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this  country,  become  so  decayed  as  to  be 
utterly  worthless,  constitute,  upon  arrival 
within  the  limits  of  a  port  of  entry  of  the 
United  States,  goods,  wares,  and  merchan- 
dise imported  into  the  United  States,  with- 
in the  meaning  of  this  expression  as  em- 
ployed in  the  section  above  quoted?  is  the 
question  for  decision. 

In  Marriott  v.  Brune  (1850)  9  How.  619, 
13  L.  ed.  282,  it  was  held  that,  under  the 
11th  section  of  the  tariff  act  of  July  30, 
1846,  where  a  portion  of  a  cargo  of  sugar 
and  molasses  was  lost  by  leakage  on  the 
voyage  to  this  country,  duty  should  be  ex- 
acted only  upon  the  quantity  of  sugar  and 
molasses  which  arrived  here,  and  not  upon 
the  quantity  which  appeared  to  have  been 
shipped.  In  the  course  of  the  opinion  the 
court  said  (p.  632,  L.  ed.  p.  288) : 

''The  general  principle  applicable  to  such 
a  case  would  seem  to  be,  that  revenue  should 
be  collected  only  from  the  quantity  or 
weight  which  arrives  here.  That  is,  what 
is  imported, — for  *nothing  is  imported  till  it[284] 
comes  within  the  limits  of  a  port.  See 
cases  cited  in  Harrison  v.  Vose,  9  How.  372, 
13  L.  ed.  179.  And  by  express  provision  in 
all  our  revenue  laws,  duties  are  imposed 
only  on  imports  from  foreign  countries;  or 
the  importation  from  them,  or  what  is  im- 
ported. 5  Stat,  at  L.  548,  558,  chap.  270. 
The  very  act  of  1846  under  consideration 
imposes  the  duty  on  what  is  'imported  from 
foreign  countries.'  [9  Stat,  at  L.  chap. 
74]  p.  68  [48].  The  Constitution  uses  like 
language  on  this  subject.  Art.  1,  S§  8,  9. 
Indeed,  the  general  definition  of  customs 
confirms  this  view ;  for  says  McCulloch  ( vol. 
1,  p.  548) :  'Customs  are  duties  charged 
upon  commodities  on  their  being  impoi-ted 
into  or  exported  from  a  country.' 

"As  to  imports,  they  therefore  can  cover 
nothing  which  is  not  actually  brought  into 
our  limits.  That  is  the  whole  amount 
which  is  entered  at  the  custom  house;  that 
is  all  which  goes  into  the  consumption  of 
the  country;  that,  and  that  alone,  is  what 
comes  in  competition  with  our  domestic 
manufactures,  and  we  are  unable  to  see  any 
principle  of  public  policy  which  requires 
the  words  of  the  act  of  Congress  to  be  ex- 
tended so  as  to  embrace  more. 

"When  the  duly  was  specific  on  this  arti- 
cle, being  a  certain  rate,  per  pound,  before 
the  act  of  1846,  it  could,  of  course,  extend 
to  no  larger  number  of  pounds  than  was 
actually  entered.  The  change  in  the  law 
has  be«i  merely  in  the  rate  and  form  of  the 
duty,  and  not  in  the  quantity  on  which  it 
should  be  assessed. 

"On  looking  a  little  further  into^the  prin- 
ciples of  the  case,  it  will  be  seen  that  a  de- 
duction must  be  made  from  the  quantity 
-ihipped  abroad,  whenever  it  does  not  all 
reach  the  United  States,  or  we  shall  in 
truth  assess  here  what  does  not  exist  here. 
The  collection  of  revenue  on  an  article  not 
existing,  and  never  coming  into  the  country^ 
would  be  an  anomaly,  a  mere  fiction  of  law, 
md  is  not  to  be  countenanced  where  not  ex- 
pressed in  acts  of  Congress,  nor  required  to 
enforce  just  rights. 
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Tt  is  also  the  quantity  actually  received 
here  by  which  alone  the  importer  is  bene- 
fited. It  is  all  be  can  sell  again  to  custom- 
ers. It  is  all  he  can  consume.  It  is  all  he 
can  re-export  for  drawback.  1  Stat,  at  L. 
680-689,  chap.  22;  4  Stat,  at  L.  29,  chap. 
136." 

After  instancing  certain  cases  provideil 
(M6]for  in  a  statute  where  *a  fixed  percentage 
was  directed  to  be  deducted  for  leakage  and 
breakage  and  a  reduction  in  weight  for  tare 
and  draff,  the  court  further  said  (p.  633,  L. 
«d.  p.  288) : 

''But  beside  these  instances,  in  cases  of  an 
actual  injury  to  an  article  arriving  here  in 
a  damaged  state,  a  reduction  from  the  value 
is  permitted  expressly  on  account  of  the  di- 
minished value.  1  Stat,  at  L.  41,  chap«  5, 
166,  chnp.  35,  665,  chap.  22. 

"The  former  cases  referred  to  for  illus- 
tration rest  on  their  peculiar  principles,  and 
allowances  in  them  are  made  by  positive 
provisions  in  acts  of  Congress,  even  though 
the  quantity  and  weight  of  the  real  article 
meant  to  be  import^  should  arrive  here. 
Because,  knowing  well  that  the  whole  is  not 
likely  to  arrive,  and  being  able  to  fix,  by  a 
general  average,  the  ordinary  loss  in  those 
cases  with  sufficient  exactness,  the  matter 
has  been  legislated  on  expressly. 

"Yet  there  are  other  cases  of  loss,  from 
-various  causes,  which  may  be  very  uncer- 
tain in  amount,  for  which  no  fixed  and  in- 
dexible rate  of  allowances  can  be  prescribed, 
and  which  must,  therefore,  in  each  instance, 
be  left  to  be  regulated  by  the  general  pro- 
-visions  for  assessins  duties,  and  the  general 
principles  applicable  to  them,  as  before  ex- 
plained. Ck>nsequently,  where  a  portion  of 
the  shipment  in  cases  like  these  does  not  ar- 
rive here,  and  hence  does  not  come  under 
the  possession  and  cognizance  of  the  cus- 
tomhouse officers,  it  cannot,  as  heretofore 
shown,  be  taxed  on  any  ground  of  law  or  of 
truth  and  propriety,  and  does  not  therefore 
require  for  its  exemption  any  positive  en- 
actment by  Congress. 

"Such  is  the  case  of  a  portion  being  lost 
by  perils  of  the  sea,  or  by  being  thrown 
overboard  to  save  the  ship;  or  by  fire,  or 

5iracy  or  larceny,  or  barratry,  or  a  sale  and 
elivery  on  the  voyage,  or  by  natural  decay. 
If  there  be  a  material  loss,  it  can  make  no 
difference  to  the  sufferer  or  the  government 
whether  it  happened  by  natural  or  artificial 
causes.  In  either  case,  the  article  to  that 
extent  is  not  here  to  be  assessed,  nor  to  be 
of  any  value  to  the  owner. 

"To  add  to  such  unfortunate  losses,  the 
burden  of  a  duty  on  them,  imposed  after- 
wards, would  be  an  uncalled-for  aggrava- 
tion, would  be  adding  cruelty  to  misfor- 
£S86]tune,  and  would  not  be  *  justified  by  any 
sound  reason  or  any  express  provision  of 
law.  On  the  contrary,  Congress,  in  several 
instances,  when  the  articles  imported  actu- 
ally arrived  here,  and  were  afterwards  de- 
stroyed by  fire  before  the  packages  had  been 
opened  and  entered  into  the  consumption  of 
the  country,  have  refunded  or  remitted  the 
duties.  2  Stat,  at  L.  201,  chap.  6;  5  Stat, 
at  L.  284,  chap.  174;  6  Stat,  at  L.  2,  chap. 
20. 
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"But  much  more  should  duties  not  be 
acted  on  what  was  lost  or  destroyed  on  its 
way  hither^  and  which  never  came  even  into 
the  possession  or  control  of  the  custom- 
house officers,  and  much  less  into  the  use  of 
the  community." 

The  doctrine  of  this  decision  clearly  sup- 
ports the  proposition  that  it  would  be  in- 
equitable and  presumably  not  within  the  in- 
tention of  Congress  to  assess  duty  upon  an 
article  which  on  a  voyage  to  this  country 
and  before  arrival  within  the  lindts  of  a 
port  of  entry  had  become  utterly  worthless 
by  reason  of  casualty,  decay,  or  other  nat- 
ural causes,  and  which  the  importer  might 
rightfully  abandon  and  refuse  to  receive  or 
e'nter  for  consumption.  In  other  words, 
that  articles  thus  circumstanced  were  not  in 
truth  Mrithin  the  category  of  goods,  wares, 
and  merchandise  imported  into  the  United 
States,  within  the  meaning  of  the  tariff 
laws.  The  ruling  in  Marriott  v.  Brune  was 
approved  and  applied  in  United  States  v. 
Southmayd,  9  Mow.  637,  13  L.  ed.  290, 
and  Ijaicrcnce  v.  Castoell,  13  How.  488,  14 
L.  ed.  235,  and  it  has  been  consistently  rec- 
ognized by  this  court  that  as  a  ffeneral  rule 
duties  are  intended  to  be  levied  cmly  upon 
the  value  of  goods  which  possess  some  in- 
trinsic or  other  value  at  the  time  when 
ordinarily  the  duty  would  attach  on  an  ar- 
ticle. 

That  the  policy  we  have  stated  was  re- 
garded by  Congress  as  the  true  doctrine  to 
be  applied,  is  shown  by  the  legislation  with 
respect  to  the  remission  of  duties  upon 
goods,  wares,  and  merchandise  in  general, 
to  the  extent  that  the  same  were  damaged. 
Thus,  as  stated  in  United  States  v.  Baohe, 
8  C.  C.  A.  258,  20  U.  S.  App.  286,  59  Fed. 
762,  763,  the  statutory  system,  from  1799  to 
the  adoption  of  the  tariff  act  of  October  6, 
1890,  in  regard  to  rebates  of  duties  on  ac- 
count of  damage  to  imported  merchandise 
in  transit,  was  embodied  in  S  2927  of  the 
Revised  Statutes,  being  a  substantial  re- 
production of  a  section  of  the  act  of  1799. 
The  section  of  the  Revised  Statutes  reads  as 
follows : 

*"Sec.  2927.  In  respect  to  articles  that[287] 
have  been  damaged  during  the  voyage, 
whether  subject  to  a  duty  ad  valorem,  or 
chargeable  with  a  specific  duty  either  by 
number,  weight,  or  measure,  the  lippraisers 
shall  ascertain  and  certify  to  what  rate  or 
percentage  the  merchandise  is  damaged,  and 
the  rate  of  percentage  of  damage,  so  ascer- 
tained and  certified,  shall  be  deducted  from 
the  original  amount  subject  to  a  duty  ad 
valorem,  or  from  the  actual  or  original 
number,  weight,  or  measure,  on  which  spe- 
cific duties  would  have  been  computed.  No 
allowance,  however,  for  the  damage  on  any 
merchandise  that  has  been  entered,  and  on 
which  the  duties  have  been  paid  or  secured 
to  be  paid,  and  for  which  a  permit  has  been 
^'ranted  to  the  owner  or  consignee  thereof, 
and  which  may  on  examining  the  same 
prove  to  be  damaged,  shall  be  made,  unless 
proof  to  ascertain  such  damage  shall  be 
lodged  in  the  custom  house  of  the  port 
where   such    merchandise  has   been    landed 
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within  t«ii  days  after  the  landing  of  such 
■leirhandise." 

So,  also,  by  S  2921  of  the  Revised  Stat- 
atcs  [U.  S.  Comp.  Stat  1901,  p.  1929],  it 
was  provided  as  follows: 

''See.  2921.  If,  on  the  opening  of  any 
package,  a  deficiency  of  any  article  shall  be 
found,  on  examination  by  the  appraisers, 
the  same  shall  be  certified  to  the  collector 
OB  the  invoice,  and  an  allowance  for  the 
ame  be  made  in  estimating  the  duties." 

By  the  act  of  July  14,  1870  ( 16  Stat,  at 
L  265,  diap.  255),  however,  an  exception 
was  ingrafted  upon  the  general  provision  as 
to  allowances  for  damage  which  might  have 
rendted  to  goods,  wares,  and  merchandise 
OB  the  vovage,  by  the  enactment  that  no  al- 
lowance should  be  made  with  respect  to  cer- 
tain fruits,  for  loss  by  decay  on  a  voyage, 
unless  the  same  should  exceed  25  per  cen- 
tmn  of  the  whole  Quantity,  and  the  allow- 
tnee  then  made  should  be  only  for  the 
smount  of  loss  in  excess  of  26  per  centum 
of  the  whole  quantitv.  As  said  in  Scatter' 
food  V.  Tutt<m,  2  Fed.  28,  the  limitation 
was  applied  ''manifesUy  to  avoid  allowance 
for  trifling  losses."  While,  however,  cer- 
tain fruits  were  made  dutiable  by  the  tariff 
aft  of  Mardi  3,  1883  (22  Stat,  at  L.  504, 
chap.  121),  and  certain  other  fruits  (in- 
duding  pineapples)  were  placed  on  the  free 
hst  (Id.  519,  chap.  121),  the  discrimination 
refored  to  against  damage  allowances  upon 
pSSlimportations  of  fruit  *was  not  continued, 
and  in  S  23  of  the  custcmis  administrative 
act  of  1890  fruits  are  not  discriminated 
agaittsL 

In  its  decisions  upon  applications  of  im- 
iorters  to  be  exempted  from  payment  of 
onties  beeaoae  of  the  practical  destruction 
al  an  article  while  in  transit  to  this  coun- 
try, or  for  an  allowance  because  of  damage 
ociraiioned  to  imported  goods  before  arrival 
here,  the  Treasury  Department  has  fre- 
foestly  applied  the  doctrine  enunciated  by 
this  court  in  Marriott  v.  Brune,  viz.,  that 
the  purpose  of  Congress  In  enacting  tariff 
laws  was  to  exact  the  payment  of  duty  onlv 
upon  imported  articles  which  were,  in  truth 
and  in  fact,  entitled  to  the  appellation  of 
goods,  wares,  and  merchandise,  articles 
which  were  not  absolutely  worthless,  but 
may  possess  some  value  for  use  or  consump- 
tion. Thus,  in  treasury  decision  No.  424, 
of  date  Jufy  15,  1869,  duties  were  ordered 
to  be  remitted  on  four  cases  of  needles 
which  had  become  worthless  by  reason  of 
being  submerged  in  salt  water  on  the  voy- 
age of  importation.  It  was  held  that  the 
caie  did  not  come  within  the  prohibition  of 
the  33d  paragraph  of  the  3d  section  of  the 
act  of  July  14,  1862  [12  Stat,  at  L.  546, 
diap.  153],  which  prescribed  that  no  allow* 
uiee  for  partial  loss  or  decay  should  be 
Bade  in  conscience  of  rust  of  iron  or 
iteel,  etc  Again,  in  treasury  decision  No. 
1167,  of  date  July  8,  1872,  fruit  which  had 
hKome  worthless  on  the  voyage  of  importa- 
tion was  held  not  dutiable,  and  the  proid- 
sion  of  the  act  of  July  14,  1870,  limiting 
the  damage  allowance  on  fruit,  was  held  not 
to  apply,  and  it  was  ordered  that  the  case 
tbonld  be  treated  as  if  no  importation  had 
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been  made.  In  the  course  of  the  decision^ 
known  as  treasury  decision  No.  3,236,  of 
date  May  14,  1877,  after  ruling  that  the 
"quantity"  specified  in  the  act  of  July  14,. 
1870  [16  SUt  at  L.  265,  ch&p.  255,  §  21],. 
limiting  allowances  for  damage  to  green 
fruit,  referred  to  the  quantitv  specified  in 
the  damage  application  and  lanaed  in  the 
United  States,  it  was  observed  (italics  not 
in  the  original) : 

"In  many  instances  a  portion  of  a  cargo- 
of  green  fruit  becomes  wholly  worthless  by 
deca^,  and  such  portion  is  to  be  excluded  in 
considering  the  quantity  upon  which  dam- 
age is  to  be  estimated,  unless  it  is  included 
in  the  damage  warrant." 

In  treasury  decision  No.  3,272,  dated 
July  21,  1877,  passing  upon  a  case  where  an 
importer,  in  his  application  for  damage  *al-[289] 
lowance  upon  41  barrels  of  oranges,  in- 
cluded as  part  of  the  41  barrels,  20i  bar- 
rels of  entirelv  worthless  oranges,  it  was  de- 
clared that,  if  the  goods  had  l^n  landed  in 
the  United  States  as  any  other  merchandise,, 
and  no  damage  application  had  been  filed, 
du^  would  have  accrued  thereon;  whereas 
if  they  had  been  thrown  overboard  at  sea, 
no  duty  would  accrue,  as  there  would  have 
been  no  importation  of  tiiat  quantity.  Ii^ 
treasury  decision  No.  4,126,  of  date  August 
1,  1879,  upon  application  being  made  for 
a  damage  allowance  upon  an  invoice  of  cer- 
tain oranges  and  lemons,  the  goods  were  re* 
ported  damaged  "to  the  extent  of  100  per 
cent, — ^in  other  words,  entirely  worthless.'' 
The  ruling  in  treasury  decision  No.  l,16r 
was  applied,  and  it  was  held  that,  where 
fruit  waa  so  damaged  on  the  voyage  of  im- 
portation as  to  be  entirely  worthless,  the- 
clause  in  the  statute  limiting  the  dama^ 
allowance  to  the  excess  over  25  per  cent  did: 
not  applv,  and  that  the  case  should  be 
treatea  the  same  as  if  no  importation  had 
been  made.  Treasury  decision  No.  9,719,. 
dated  November  19,  1889,  reads  as  follows  :^ 

"Sir:  The  Department  is  in  receipt  of 
your  letter  of  the  13th  instant,  reporting 
further  on  the  appeal  (537d9)  of  Messrs. 
Riley  &  Grey  from  your  assessment  of  duty 
on  certain  card  dotning,  imported  by  them 
per  'Bulgarian'  February  16,  1889,  and 
found,  upon  examination,  to  have  been  de- 
stroyed by  water  during  the  voyage  of  im- 
portisition. 

"The  appraiser  reports  that  the  clothing 
in  question  was  wound  in  coils,  and  has 
been  subjected  to  a  complete  soaking  with 
salt  water,  which  has  permeated  the  entire 
coil,  oxidizing  the  wire  and  completely  rot- 
ting the  cotton  backing,  so  that  it  is  abso- 
lutely worthless,  and  cannot  be  used  for  any 
purpose  whatever,  even  as  old  junk. 

"In  view  of  this  report,  the  Department 
is  of  opinion  that  the  card  clothing  is  not 
an  importation  of  merchandise  within  the 
meaninff  of  the  law,  and  you  are  hereby  au- 
thorized to  readjust  the  entry  and  to  refund 
the  duty  levied  thereon." 

After  the  passage  of  the  customs  admin- 
istrative act  of  June  10,  1890,  the  board  of 
general  appraisers,  on  June  6,  1891,  an- 
nounced its  decision  upon  a  protest  against 
the  exaction  of  *duty  on  an  alleged  shortage [29(> 
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of  ^5,700  oranges,  part  of  an  invoice  of 
280,000  oranges,  on  which  entry  had  been 
made  and  the  duty  paid.  The  shortage  was 
not  ascertained  until  after  the  payment  of 
the  duties,  and  such  shortage  was  presum- 
ably represented  bv  a  quantity  of  "rots  and 
slush,"  which  had  been  removed  from  the 
vessel  in  obedience  to  the  health  ordinance 
of  the  city  of  Baltimore.  The  collector  and 
naval  officer  reported  that  they  were  satis- 
fied by  proof  that  the  35,700  oranges  became 
rotten  and  worthless  on  the  voyage  and 
never  went  into  consumption.  It  was  held 
that  the  collector  was  authorized  to  make 
allowance  for  the  shortage  in  the  liquida- 
tion of  the  duty  on  the  entries.  In  the 
course  of  the  decision  it  was  said: 

"As  they  could  not  be  abandoned  in  the 
manner  provided  for  the  abandonment  of 
merchandise  in  §  23  of  the  act  aforesaid,  the 
collector  exacted  duty  upon  the  entire  en- 
try.  Article  609  of  the  general  regulations 
permits  an  allowance  for  lost  or  missing  ar- 
ticles when  it  is  shown  by  proof  satisfactory 
to  the  collector  and  naval  officer  that  they 
have  been  lost  or  destroved  by  accident  dur- 
ing the  voyage.  Loss  of  fruit  by  decay  may 
reasonably  be  held  to  be  an  accident,  it  be- 
ing a  loss  b^  a  contingency,  chance,  or  cas- 
usLity.    Section  23  aforesaid  would  not  ap- 

Sly  where  there  had  been  a  total  loss  of 
utiable  articles,  for  the  word  'damaged'  is 
there  used  in  the  sense  of  impairment  or  in- 
jury, and  the  section  contemplates  that 
something  remains  to  be  abandoned." 

Treasury  decision  No.  16,138,  dated  June 
S,  1895,  related  to  a  claim  of  allowance  for 
shortage  on  an  importation  of  cocoanuts, 
the  shortage  being  occasioned  by  the  rot- 
ting and  breaking  of  certain  cocoanuts  on 
the  voyage  of  importation.  In  consequence 
of  the  ruling  in  United  States  v.  Bache,  8 
C.  C.  A.  258,  20  U.  S.  App.  286,  59  Fed. 
762,  wherein  it  was  held  tnat  glass  broken 
on  the  voyage  of  importation,  hut  which 
possessed  some  value  for  manufacture, 
should  be  allowed  for  as  a  damage  within 
the  meaning  of  $  23  of  the  customs  adminis- 
trative act  of  1890,  the  Treasury  Depart- 
ment refused  to  accept  the  doctrine  laid 
down  by  the  board  of  general  appraisers, 
viz.,  that  merchandise  the  value  ox  which  is 
totally  destroyed  ceases  to  be  damage,  and 
[S91]may  ^properly  be  treated  as  a  shorta^ge. 
This  last  was  but  another  form  of  stating 
the  proposition  that  that  which  has  been 
rendered  worthless  on  the  voyage  to  this 
country,  by  casualty,  decay,  or  other  nat- 
ural causes,  is  not  embraced  within  the  cat- 
egory of  goods,  wares,  and  merchandise, 
even  though  existent  on  the  vessel  on  its  ar- 
rival within  the  limits  of  a  port  of  entry. 
On  the  controversy,  however,  being  brought 
into  the  courts,  the  decision  of  the  board  of 
general  appraisers  was  upheld.  Shaw  v. 
Dia,  72  Fed.  166.  In  distinffuishing  the 
caae  before  it  from  the  Bache  Case  the 
court  said  (p.  167) : 

''In  United  States  v.  Bache,  8  C.  C.  A. 
258,  20  U.  S.  App.  286,  59  Fed.  762,  the 
facts  presented  raised  a  very  different  is- 
ane.  The  importation  was  glass  in  cases  or 
packages,  and  a  considerable  breakage  of 


glass  in  the  cases  occurred  during  the  voy- 
age.   The  cases  all  arrived.    The  contents 
were  not  destroyed,  but  were  damaged.     It 
was  clearly  a  case  within  the  language  of  § 
23,  and  no  question  would  have  arisen  but 
for  the  fact  that  'broken  glass,  fit  only  to 
be   remanufactured,'   was   by   law    exempt 
from  duty  and  admitted  free.    The  import- 
er claimed  that  as  during  the  voyage  a  por- 
tion of  each  case  became  broken  glass,  it« 
character  as  merchandise  was  changed,  and 
it  became  an  article  specifically  exempted 
from  duty  and  entitled  to  come  in  free,  and 
that  it  made  no  difference  that  the  dutiable 
and   non-dutiable  goods  happened  to  come 
into    this  country  in  the  same    box. '   He 
claimed  that  he  was  chargeable  with  duty 
on  the  merchandise  as  it  came  into  this 
country,  and  not  as  it  was   when  it  was 
put  aboard  the  ship   in  the  foreign   port. 
It  was  held  by  the  circuit  court  of  appeals 
for  the  second  circuit  that,  Congress  having 
enacted  a  general  statutory  system  for  the 
ascertainment  of  the  damage  to  imported 
goods,  and  for  allowance  in  respect  to  such 
damage,  it  could  not  be  suppos^  that  dam- 
ages to  importations  of  glass  were  to  be  ex- 
empted out  of  that  general  system  simply 
because  importations  of  broken  glass   had 
been  put  on  the  free  list,  and  held  that  there 
was  nothing  indicating  an  intention  by  Ck)n- 
gress  to  take  the  one  article  of  glass  out 
of  the  general  system.    The  general  system 
provides  that  if  the  damage  amounts  to  10 
per  cent  of  the  total  invoice,  the  importer 
may  abandon  any  portion  of  the  **invoice[208] 
and  be  relieved  from  the  duties  on  the  por- 
tion so  abandoned. 

"I  think  it  is  clear  that  the  board  of  gen- 
eral appraisers  was  right  in  holding,  in  de- 
ciding the  present  case,  that  this  section 
contemplated  a  case  where  there  remains 
something  *to  be  abandoned,  in  the  sense  of 
being  impaired  in  value,  but  that  it  is  not 
applicable  to  a  case  where  specific  items  of 
the  invoice  have  been  so  entirely  destroyed 
as  that,  in  reckoning  up  to  the  items  of  the 
invoice,  £hey  cannot  be  counted,  and  where 
the  destroyed  items  are  valueless,  and  there 
remains  nothing  which  can  be  the  subject  of 
abandonment.  Section  23  of  the  act  of 
1890  is  not  inconsistent  with  the  general 
provisions  of  §  2921  of  the  Revised  Statutes 
[U.  S.  Comp.  SUt.  1901,  p.  1929],  nor  with 
S§  906  and  922  of  the  general  regulations, 
providing  that,  if  the  quantity  which  ar- 
rives is  less  than  the  invoice,  there  may  be 
an  allowance  for  the  deficiency.  In  the 
present  case  it  was  not  possible  for  the  ap- 
praisers to  say  what  number  of  cocoanuts 
was  contained  in  the  mass  of  dibris  re- 
maining after  the  discharge  of  the  cargo. 
It  was  estimated  that  this  mass  contained 
the  difference  between  the  number  dis- 
charged and  the  number  stated  in  the  in- 
voice. But  the  number  specified  in  the  in- 
voice is  not  the  result  of  an  accurate  count, 
the  nuts  being  often  brought  on  board  in 
small  boats  through  the  surf,  so  that  it  is 
not  possible  to  say  with  any  accuracy  what 
number  the  mass  of  dibris  did  represent 
It  is  quite  manifest  that  there  is  no  ground 
for  the  contention  that  S  23  is  applicable  to 

187  V.  B. 


IMS. 


Cherokee  Nation  v.  Hitchcook. 


812-894 


this  case.    The  dedsioxr  of  the  board  of  gen- 
eral appraisers  is  sustained." 

Article  1236  of  the  customs  r^^ations  of 
1899  was  referred  to  in  the  argument  at  bar 
as  supporting  the  contention  on  behalf  of 
the  government  that  Congress  intended  by  § 
23  of  the  customs  administrative  act  of 
Jmie  10,  1890,  to  classify  everything  reach- 
ing this  country,  invoiced  from  a  foreign 
port,  as  imported  goods,  wares,  and  mer- 
chaadiae,  however  worthless  specific  articles 
might  have  become  during  the  voyage.  But 
the  regulation  lends  no  support  to  this  con- 
tention. It  was  based  upon  §  2984  of  the 
Revised  SUtutes  [U.  S.  Comp.  Stat.  1901,  p. 
11^1,  which  conferred  authority  upon  the 
Secretary  of  the  Treasury  to  remit  impost 
[I93]*datie8  paid  or  accruing  upon  imported  mer- 
ehandise  which  bad  been  injured  by  acci- 
dental fire  or  other  casualty  after  arriving 
ta  this  country  and  while  m  the  actual  or 
eoostnictive  possession  of  the  officers  of  the 
government.  In  effect,  by  the  terms  of  the 
relation,  §  2984  of  the  Revised  Statutes 
[U.  S.  Comp.  SUt.  1901,  p.  1958],  is  con- 
ftroed  as  not  conferring  authority  upon  the 
Secretary  of  the  Treasury  to  make  allow- 
aaees  for  any  deterioration  or  damage  to 
nA  merchandise  from  natural  or  avoidable 
causes,  arising  after  the  arrival  of  merchan- 
dtae  and  the  attaching  of  duties  thereon,  a 
raling  whidi  throws  no  light  upon  the  prop- 
er decision  of  the  question  we  are  consider- 

iVhen  Congress  enacted  the  customs  ad- 
ninistrative  act  of   1890   it  must  be  pre- 
sumed to  have  possessed  knowledge  of  the 
dedsions  of  this  court  to  which  we  have  re- 
ferred and  the  consistent  applicati<m  made 
«f  the  doctrine  of  those  decisions  by  the  offi- 
cials charged    with    the    execution    of    the 
tariff  laws,  as  evidenced  by  the  cited  treas- 
ury decisions.    In  the  light  of  this  fact,  it 
woold  require  a  clear  expression  by  Con- 
groa  of  its  intention  to  adopt  a  contrary 
policy,  before  a  court  would  be  justified  in 
boldiog  that  such  was  the  purposi  of  the 
kgisUtive  branch  of  the  government.    Sec- 
tion 23  of  the  customs  administrative  act 
contains  no  such  clear  expression  of  an  in- 
tention to  alter  the  prior  practice,  but  the 
contrary.    The  reference  in  |  23  to  an  allow- 
ance for  "damage,"  and  the  provision  that 
the  abandoned  portion  of  cargo  should  "be 
iold  by  public  auction  or  otherwise  disposed 
cf  for  the  account  or  credit  of  the  United 
fiUtes,"  manifestly  imports  that  it  related 
to  an  article  which,  when  the  duty  attached, 
vai  possessed  of  some  value,  and  therefore 
BiS^tives  the  idea  that  Congress  was  con- 
cerning itself  with  that  which  was  destitute 
ef  all  value.    When,  therefore,  it  was  en- 
acted that  in  a  certain  contingency  no  al- 
lowance should   be   made   for   "damage   to 
foods,  wares,  and  merchandise  imported  into* 
the  United  States,"  it  is  reasonable  to  con- 
itrne  this  language  as  not  referring  to  an 
article,  case,  or  padcase,  which,  though  in 
the  semblance  of  merchandise,  had  become 
A^lately  valueless   by  reason  of  natural 
ctuscK  or  casualty  occurring  thereto  while 
the  article,  case,  or  package  was  in  transit 
^  the  United  SUtes.    The  section  then  not 
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embracing  ^articles  which  upon  arrival  in[294] 
this  country  were  outside  of  the  category  of 
imported  ^oods,  wares,  and  merchandise, 
such  articles  must  be  held,  in  accordance 
with  the  prior  rulings  on  the  subject,  not 
to  be  susceptible  to  assessment  for  duty.  If, 
as  is  conceded  by  the  government,  the  rotten 
and  worthless  pineapples  in  question  had 
been  thrown  overboard  before  the  vessel 
reached  this  country,  and  no  duty  could 
have  been  assessed  upon  the  fruit  thus  dis- 
posed of,  the  circumstance  that  the  mass  of 
rotten  fruit  in  question  could  not,  perhaps, 
have  been  gotten  at  upon  the  voyage  by  rea- 
son of  tho  extent  and  character  of  the  cargo 
of  which  it  formed  a  part,  so  as  to  permit 
of  the  worthless  stuff  bans  dumped  over- 
board before  the  arrival  of  tne  vessel  in  the 
United  States,  ouffht  not,  in  justice,  to  de- 
bar the  importer  from  successfully  contend- 
ing that  the  worthless  material  when  it 
reached  this  country  was  not  goods,  wares, 
or  merchandise  within  the  intent  of  the 
tariff  acts. 

Judgment  of  the  Circuit  Court  of  Appeals 
is  reversed;  judgment  of  the  Circuit  Court 
a/firmed;  and  the  cause  remanded  to  that 
court,  with  a  direction  to  carry  its  judg- 
ment into  effect. 


CHEROKEE  NATION  et  oL,  Appte., 

V, 

ETHAN  A.  HITCHCOCK,  Secretary  of  tht 

Interior. 

(See  8.  C.  Reporter's  ed.  294-808.) 

Bquitjf — juriediotion  —  necessary  parties^ 
Indians — leases  of  minerals  in  tribal 
lands — ewecutive  department — matters  of 
administration — povoer  of  Congress  over 
Indians, 

1.  A  sufficient  showing  of  equitable  jarlsdlctlon 
is  made  by  a  bill  filed  by  the  Cherokee  Nation 
to  restrain  any  further  action  by  the  Secretary 
of  the  Interior  upon  applications  for  leases 
of  Its  tribal  lands  for  mining  purposes,  which 
contains  general  allegations  of  the  absence 
of  an  adequate  remedy  at  law,  the  necessity 
of  relief  to  avoid  a  multiplicity  of  suits  and 
to  prevent  the  casting  of  a  cloud  upon  tho 
title,  and  a  claim  tbat  Irreparable  Injury 
will  be  caused,  and  wrong  and  oppression  re- 
sult, and  that  there  will  be  a  deprivation  of 
property  rights. 

2.  A  corporation  referred  to  In  a  bill  to  re- 
strain any  further  action  by  the  Secretary 
of  the  Interior  upon  applications  for  leasee 
of  Indian  lands  for  mining  purposes,  as  one 

NoTR. — At  to  Federal  furisdicUon  and  control 
over  the  Indians — see  note  to  Worcester  v. 
Georgia,  8  L.  ed.  U.  8.  483. 

As  to  neceaaary  parties  in  equity — see  note  to 
Marshall  v.  Beverley,  5  L.  ed.  U.  8.  97. 

On  the  separation  of  the  departments  of  gofh 
emment — see  notes  to  TItusvIlle  Iron  Works  t. 
Keystone  Oil  Co.  (Pa.)  1  L.  R.  A.  361 ;  Fleming 
V.  Guthrie  (W.  Va.)  3  L.  R.  A.  53 ;  King  v. 
State  (Tenn.)  8  L.  R.  A.  210 ;  and  State  ew  rel. 
Jameson  v.  Denny  (Ind.)  4  L.  R.  A.  79. 

On  the  construction  and  operation  of  treaties 
— see  note  to  United  States  v.  The  Amistad,  10 
L.  ed.  U.  8.  826. 

183 


t»(H309 


SUPBEMS  COUBT  OF  THB  UlTITKD  STATES. 


Oct.  Tebx , 


of  the  Buccenful  applicants,  la  not  a  necea- 
aary  party  defendant  to  the  suit,  which  la 
Instituted  on  the  theory  of  the  want  of  power 
In  the  Secretary  to  execute  leases  affecting 
aucb  landa. 

t.  The  action  taken  by  the  Secretary  of  the 
Interior  upon  applications  for  leases  for  min- 
ing purposes  of  tribal  lands  in  the  Indian 
territory  under  the  act  of  June  26,  1808 
(30  Stat,  at  L.  459,  chap.  617),  authoriaing 
him  to  execute  such  leases.  Is  a  matter  of 
administration,  cognisable  solely  by  the  ex- 
ecutive department. 

4.  'the  Cherokee  Nation  waa  nat  ao  veated,  by 
the  treaty  of  1835  (7  Stat,  at  L.  478),  and 
the  patent  based  thereon,  with  the  sole  con- 
trol over  the  landa  thus  ceded  *to  It  aa  to 
preclude  Congreaa,  under  Ita  plenary  power 
of  control  over  the  Indian  trlbea  In  the  In- 
dian territory,  from  enacting  those  provi- 
sions of  the  act  of  June  28,  1898  (80  Stat 
at  L.  495,  chap.  517),  which  authorise  the 
Secretary  of  the  Interior  to  preacrlbe  regn- 
latlona  for  the  leaaing  of  minerala  In  Ita 
tribal  landa  for  the  purpoae  of  making  them 
productive  and  of  securing  therefrom  an  In- 
come for  the  benefit  of  the  tribe. 

[No.  340.] 

Buhmitted  October  tS,  1902.    Decided  De- 

oemher  1,  1902. 

■ 

APPEAL  from  the  Court  of  Appeals  of  the 
District  of  Columbia  to  review  a  decree 
which  affirmed  a  decree  of  the  Supreme 
Court  of  the  District  sustaining  a  demurrer 
to  and  dismissing  a  bill  to  restrain  the  Sec- 
retary of  the  Interiom  from  taking  any  fur- 
ther action  upon  applications  for  leases  of 
Indian  lands  for  mining  purposes.  Af- 
firmed. 

Statement  l^  Mr.  Justice  Wl&itei 
[205]  This  cause  was  begun  on  the  e^ui^  side 
of  the  supreme  court  of  the  District  of 
Columbia.  The  complainants  named  in  the 
.bill  were  the  Cherc^ee  Nation,  and  its 
principal  chief  and  treasurer  and  sundry 
other  citizens  of  the  nation,  suing  on  behalf 
of  themselves  and  of  citizens  of  the  nation 
residing  in  the  Indian  territory.  Ethan  A. 
Hitchcock,  as  Secretary  of  the  Interior, 
was  made  sole  defendant.  It  was  claimed 
in  the  bill  that,  by  virtue  of  certain  treaties 
and  a  patent  based  thereon,  the  Cherokee 
Nation  was  vested  with  a  fee-simple  title 
to  its  tribal  lands  in  the  Indian  territory., 
and  it  was  also  averred  that,  by  a  treaty 
executed  in  1835,  there  was  secured  to  the 
nation  the  right,  by  its  national  council,  to 
make  and  carry  into  effect  all  such  laws  as 
the  Cherokees  might  deem  necessary  for 
the  government  and  protection  of  the  per- 
sons and  property  within  their  own  coun- 
try belonging  to  their  people,  or  such  per- 
sons as  had  connected  themselves  with' 
[S06]them.  A  synopsis  *of  the  pertinent  portions 
of  the 'treaties  above  referred  to  is  set  out 
in  the  margin.t 


*The  patent  referred  to  in  the  bill  wa8[20TI 
executed  on  December  31,  1838.  It  con- 
veyed to  the  Cherokee  Nation  the  lands  se 
cured  and  guaranteed  by  the  treaties  of 
1828,  1833,  and  1835.  'in  the  patent  the[208] 
7,000,000-acre  tract,  together  with  the  per- 
petual outlet^  was  described  as  one  tract, 
a^fgregating  13,574,135.14  acres.  In  addi- 
tion the  patent  specified  the  boundaries  of 
a  tract  of  800,000  acres  coded  by  the  treaty 
of  1835.  The  description  of  the  two  tracts 
was  succeeded  by  .the  following  habendum 
clause: 

"Therefore,  in  execution  of  the  agree- 
ments and  stipulations  contained  in  the 
said  several  treaties,  the  United  States  have 

fiven' and  granted,  and  by  these  presents 
o  ^ve  and  grant,  unto  the  said  Uherokee 
Nation  the  two  tracts  of  land  so  surveyed 
and  hereinbefore  described,  containing  in 
the  whole  fourteen  millions,  three  hundred 
and  seventy-four  thousand,  one  hundred 
and  thirty-five  acres,  and  fourteen-hun- 
dredths  of  an  acre,  to  have  and  to  hold  the 
same,  together  with  all  the  rights,  privi- 
leges, and  appurtenances  thereto  belonging 
to  the  said  Cherokee  Nation  forever;  sub- 
ject, however,  to  the  riffht  of  the  United 
States  to  permit  other  tribes  of  red  men  to 
get  salt  on  the  salt  plain  (m  the  western 
prairie  referred  to  in  the  second  article  of 
the  treaty  of  the  twenty-ninth  of  December, 
one  thousand  eight  hundred  and  thirty-fiye» 
which  salt  plain  has  been  ascertained  to  be 
within  the  limits  prescribed  for  the  outlet 
agreed  to  be  granted  by  said  article,  and 
subject  also  to  all  the  other  rights  reserved 
to  the  United  States,  in  and  by  the  articles 
hereinbefore  recited,  to  the  extent  and  in 
the  manner  in  which  the  said  rights  are  to 
reserved;  and  subject  also  to  the  condition 
provided  by  the  act  of  Congress  of  the 
twenty-eighth  of  May,  one  thousand  eight 
hundred  and  thirty,  referred  to  in  the 
above-recited  third  artide,  and  which  con<U- 
tion  is^that  the  lands  hereby  granted  shall 
revert  no  the  United  States  if  the  said 
Cherokee  Nation  becomes  extinct  or  aban- 
dons the  same." 

Averring  that  the  Cherokee  Nation  and 
its  citizens  possessed  the  exclusive  right  to 
the  use,  control,  and  occupancy  of  its  tribal 
lands,  it  was  alleged  that  the  Secretary  of 
the  Interior,  without  having  lawful  aiithor- 
ity  so  to  do,  was  assuming  the  power  to, 
and  was  about  to^  pass  favorably  upon  ap- 
plications for  leases,  and  was  about  to 
grant  leases  of  lands  belonging  to  said  na- 
tion for  the  purpose  of  mining  for  oil,  gas, 
coal,  and  other  minerals,  one  such  success- 
ful applicant  being  stated  to  *be  the  Chero-[2IIOI 
kee  Oil  &  Gas  Company,  an  Arkansas  cor- 
poration. Based  upon  general  allegations 
of  the  absence  of  an  adequate  remedy  at 
law,  the  necessity  of  relief  to  avoid  a  multi- 
plicity of  suits  and  to  prevent  the  casting 
of  a  cloud  upon  the  title  of  the  nation  to 
its  said  lands,  and  the  claim  that  irrepar- 


tBy  article  2  of  the  treaty  of  May  6,  1828 
(7  Stat,  at  L.  811),  the  United  States,  In  or- 
der to  secure  to  the  Cherokee  Nation  *'a  per- 
manent home,"  agreed  to  "poaaess  the  Cher- 
okees, and  to  guarantee  It  to  them  forever," 
1S4 


7.000,000  acres  of  land,  within  described 
boundaries,  and  In  addition  "guarantee  to  the 
Cherokee  Nation  a  perpetual  outlet  west,  and 
a  free  and  unmolested  use  of  all  the  country 
lying   weat  of   the   western   boundary   of   the 
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able  injury  would  be  caused  and  wronff  and 
expression  result,  and  that  there  would  be 
a  deprivation  of  property  rights  of  the 
complainants  and  of  other  citizens  of  the 
Cherokee  Nation,  an  injunction  was  prayed 
against  further  action  by  the  Secretary  of 
ttie  Interior  in  the  premises.  A  demurrer 
was  filed  to  the  bill  upon  the  grounds  fol- 
lowing: 

"1.  Said  bill  is  bad  in  substance  and  for 
want  of  equity,  and  does  not  state  facts 
sufficient  to  entitle  complainants  to  the  re- 
lief praved  for«  or  to  any  relief. 

'*2.  The  co^rt  has  no  jurisdiction  over 
the  subject-matter  of  the  suit. 

^3.  Tnere  is  a  defect  of  parties  defend- 
ant." 


Without  considering  or  passing  upon  the 
objection  of  a  defect  of  parties  defendant, 
the  trial  court  sustained  the  demurrer  and 
entered  a  decree  dismissing  the  bill  of  com- 
plaint. This  decree  was  affirmed,  on  ap- 
peal, by  the  court  of  appeals  of  the  Dis- 
trict.   20  App.  D.  C.  185. 

An  appeal  was  thereupon  taken  to  this- 
court. 

Mr,  WUUaBi  M.  Sprlaso'  submitted 
the  cause  for  appellants: 

The  five  civilized  tribes  in  the  Indian  ter- 
ritory have  received  from  the  United  States- 
Sants  and  patents  conveying  to  them  their 
ads  in  fee  simple,  subject  only  to  the  pro^ 
viso   that  such   lands  shall   revert  to  the- 


above-described  Umlt8»  snd  a#  far  west  as  the 
sovereignty  of  the  United  States  and  their 
right  of  soil  extend.*' 

By  article  1  of  the  treaty  of  February  14, 
1833  (7  Stat  at  U  414),  the  United  SUtes, 
by  a  corrected  description  as  to  the  7,000,000- 
acres  tract,  renewed  the  guaranty  as  to  soch 
tract,  the  outlet,  etc.,  contained  In  article  2 
of  tbe  treaty  of  1828,  witb  the  reservation  re- 
specting use  by  other  Indians  of  the  salt  plain 
If  within  the  limits  of  the  outlet.  The  article 
concluded  with  the  statement  that  "letters 
patent  shall  be  Issued  by  the  United  States  as 
soon  as  practicable  for  the  land  hereby  guar- 
anteed." 

By  article  2  of  the  treaty  of  December  20, 
1835  (7  Stat  at  L.  478),  after  reclUng  that 
by  the  treaties  of  1828  and  1838  "the  United 
States  guaranteed  and  secured  to  be  conveyed 
by  patent,  to  the  Cherokee  Nation  of  Indians,*' 
a  described  tract  of  7,000,000  acres  of  land, 
and  had  further  guaranteed  to  the  Cherokee 
Nation  a  perpetual  outlet  west,  etc.,  ceded  an 
additional  800,000  acres  of  land.  In  the  follow- 
ing terms: 

"And  whereas  It  Is  apprehended  by  the  Cher- 
okees  that  In  the  above  cession  'there  is  not 
contained  a  sufficient  quantity  of  land  for  the 
accommodation  of  the  whole  nation  on  their 
removal  west  of  the  Mississippi,  the  United 
States  In  consideration  of  the  sum  of  $500,000 
therefore  hereby  covenant  and  agree  to  convey 
to  the  said  Indians  and  their  descendants,  by 
patent.  In  fee  simple,  the  following  additional 
tract  of  land.** 

By  article  8  of  the  same  treaty  the  United 
States 'also  agreed  **that  the  lands  above  ceded 
by  the  treaty  of  February  14,  1838,  Including 
the  outlet,  and  those  ceded  by  this  treaty, 
shall  all  be  Included  In  one  patent  executed  to 
the  Cherokee  Nation  of  Indians  by  the  Presi- 
dent of  the  United  States  according  to  the  pro- 
visions of  the  act  of  May  28,  1830.*' 

Tbe  act  of  May  28.  1880  (4  Stat,  at  L.  411, 
chap.  148),  conferred  authority  upon  the  Pres- 
ident to  create  districts  of  territory  In  lands 
west  of  the  Mississippi  to  be  exchanged  for 
lands  held  by  Indians  In  a  state  or  terri- 
tory. Respecting  the  title  to  the  lands  so  to 
be  given  In  exchange,  it  was  provided  In  i  3 
ss  follows: 

"Sec.  8.  And  be  it  further  enacted.  That  In 
the  making  of  any  such  exchange  or  exchanges. 
It  shall  and  may  be  lawful  for  the  President 
solemnly  to  assure  the  tribe  or  nation  with 
which  the  exchange  Is  made  that  the  United 
States  win  forever  secure  and  guarantee  to 
them,  and  their  heirs  or  successors,  the  coun- 
try so  exchanged  with  them ;  and  If  they  prefer 
It,  that  the  United  States  will  cause  a  patent 
or  grant  to  be  made  and  executed  to  them  for 
the  same:  Provided  alwaye.  That  such  lands 
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shall  revert  to  the  United  States,  if  the  In- 
dians become  extinct,  or  abandon  the  same.'* 

The  article  of  the  treaty  of  1835  upon  which 
Is  baaed  the  claim  that  an  exclusive  right  i» 
vested  In  the  Cherokee  Nation  to  the  use,  con- 
trol, and  occupancy  of  Its  tribal  lands  Is  the- 
fallowing   (7  SUt.  at  L.  481)  : 

** Article  5.  The  United  States  hereby  cove- 
nant and  agree  that  the  lands  ceded  to  tha 
Cherokee  Nation  In  the  foregoing  article  shall. 
In  no  future  time  without  their  consent,  be  In- 
cluded within  the  territorial  limits  or  jurisdic- 
tion of  any  state  or  territory.  But  they  shall 
secure  to  the  Cherokee  Nation  the  right  by 
their  national  councils  to  make  and  carry  Into- 
effect  all  such  laws  as  they  may  deem  neces- 
sary for  the  government  and  protection  of  the- 
persons  and  property  within  their  own  country 
belonging  to  their  people  or  such  persons  a» 
have  connected  themselves  with  them:  Pro- 
vided alwoye.  That  they  shall  not  be  Incon- 
sistent with  the  Constitution  of  the  United 
States  and  such  acts  of  Congress  as  have  been 
or  may  be  passed  regulating  trade  and  Inter- 
course with  the  Indians;  and  also,  that  they 
shall  not  be  considered  as  extending  to  such 
citisens  and  army  of  the  United  States  as  may 
travel  or  reside  In  tbe  Indian  country  by  per- 
mission, according  to  the  laws  and  regulatlona 
established  by  the  government  of  the  same.** 

By  the  treaty  of  August  6,  1846  (0  Stat,  at . 
L.  871),  providing  for  an  adjustment  of  the- 
differences  theretofore  existing  between  differ- 
ent portions  of  the  people  constituting  and  rec- 
ognised as  the  Cherokee  Nation  of  Indians,  l^ 
was  provided  In  article  1  as  follows: 

**Tbat  the  lands  now  occupied  by  the  Cbero* 
kee  Nation  shall  be  secured  to  the  whole- 
Cherokee  people  for  their  common  use  and  ben- 
efit ;  and  a  patent  shall  be  Issued  for  the  same. 
Including  the  800,000  acres  purchased,  to- 
gether with  the  outlet  west,  promised  by  tha 
United  States,  In  conformity  with  the  provi- 
sions relating  thereto,  contained  In  the  3d  ar- 
ticle of  tbe  treaty  of  1836,  and  In  the  3d  sec- 
tion of  the  act  of  Congresa,  approved  May 
28th,  1830,  which  authorizes  the  President  of 
the  United  States,  In  making  exchanges  of 
lands  with  {he  Indian  tribes,  'to  assure  the 
tribe  or  nation  with  which  the  exchange  Is 
made  that  the  United  States  will  forever  se- 
cure and  guarantee  to  them,  and  their  heirs  or 
successors, .  the  country  so  exchanged  with 
them;  and.  If  they  prefer  It,  that  the  United 
States  will  cause  a  patent  or  grant  to  be  made 
and  executed  to  them  for  the  same:  Provided 
always.  That  such  lands  shall  revert  to  tha 
United  States,  If  the  Indians  become  extinct  or 
abandon  the  same.** 

The  treaty  of  July  19,  1866  (14  Stat,  at  L. 
799),  does  not  require  particular  notice. 
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United  Stntes  if  the  Indians  become  extinct 
or  abandon  the  same. 

IG  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  231. 

A  properly  constituted  Indian  reserration, 
such  as  that  occupied  by  appellants,  is  not 
pi>1)Hc  land  of  the  United  States  until  the 
Indian  title  is  extinguished  with  their  con- 
sent; and  a  mineral  location  thereon  is  void. 

20  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  690, 
note  2 :  Kendall  v.  San  Juan  Silver  Min.  Co, 
144  U.  S.  058,  36  L.  ed.  683,  12  Sup.  Ct.  Rep. 
779,  Affirming  9  Ck)lo.  349,  12  Pac.  198;  Mo- 
Fadden  v.  Mountain  View  Min.  d  Mill.  Co, 
38  C.  C.  A.  354,  97  Fed.  670;  Golden  Terra 
Min.  Co.  v.  Mahler,  4  Morrison,  Min.  Rep. 
390. 

When  persons  have  been  in  undisputed 
and  peaceable  possession  of  real  or  personal 
property  for  thirty  years,  it  is  too  late  to 
question  the  validity  of  the  title. 

Doe  ex  dem.  Protestant  Episcopal  Church 
V.  yeicbem  Academy ,  9  N.  C.  (2  Hawks) 
233;  1  Greenl.  Ev.  \  21,  note  6. 

When  the  state  has  executed  a  deed,  and 
under  that  deed  property  rights  have  grown 
up  and  been  recognized,  and  persons,  acting 
on  the  truth  of  the  recitals  in  such  deed, 
have  made  expenditures  and  incurred  liabil- 
ities, the  doctrine  of  estoppel  applies  against 
the  state  as  well  as  against  individufus. 

11  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  396, 
note  8 ;  Vermont  v.  Society  for  Propagation 
of  Gospel,  2  Paine,  545,  Fed.  Gas.  No.  16,- 
920;  Carver  v.  Jackson  em  dem.  Astor,  4 
Pet.  87,  7  L.  ed.  791;  Menard  v.  Massey,  8 
How.  313,  12  L.  ed.  1093. 

Recitals  in  deeds  of  matters  which  are 
jmrticular  and  essential  will  bind  the  par- 
ties thereto,  and  their  privies  in  blood,  in  es* 
tate,  and  in  law. 

11  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  400; 
Fort  V.  Allen,  110  N.  C.  191,  14  S.  E.  685; 
Coloma  V.  Eaves,  92  U.  S.  484,  23  L.  ed.  579; 
Venice  v.  Murdoch,  92  U.  S.  494,  23  L.  ed. 
683;  Converse  v.  Fort  Scott,  92  U.  S.  603, 
23  L.  ed.  621 ;  Marcy  ▼.  Osu>ego  Twp.  92  U. 
8.  037,  23  L.  ed.  748;  Douglas  County  ▼. 
Bolles,  94  U.  8.  104,  24  L.  ed.  46;  Johnson 
County  V.  January,  94  U.  8.  202,  24  L.  ed. 
UO;  Buchanan  ▼.  Litchfield,  102  U.  8.  278, 
26  L.  ed.  138;  Independent  School  Diet.  v. 
Stone,  106  U.  8.  186,  27  L.  ed.  90,  1  Sup. 
Ct.  Rep.  84. 

T!he  stipulations  of  the  treaty  must  be 
given  effect  "in  the  manner  arid  to  the  ex- 
tent which  the  parties  have  declared,  and 
not  otherwise." 

United  States  v.  Choctaw  Nation,  179  U. 
8.  494,  45  L.  ed.  291,  21  Sup.  Ct  Rep.  149. 

Where  the  Constitution  has  been  once  for- 
mally extended  by  Congress  to  territorieo, 
neither  Congress  nor  the  territorial  legisla- 
ture can  enact  laws  inconsistent  therewith. 

Downes  v.  Bidwell,  182  U.  8.  244,  45  L. 
«d.  1088,  21  Sup.  Ct.  Rep.  770. 

Assistant  Attorney  General  Van  DeTAn- 
tor  and  Mr.  William  O.  Pollook  submit- 
ted the  cause  for  appellee: 

The  Indians  are  wards  of  the  United 
States. 

Cherokee  Nation  v.  Georgia,  5  Pet.  1,  8  L. 
ed.  25:  United  States  ▼.  Kagama,  118  U.  8. 
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375,  30  L.  ed.  228,  6  Sup.  Ct.  Hep.  1109; 
Choctaw  Nation  v.  United  States,  119  U.  a 
1,  30  L.  ed.  306,  7  Sup.  Ct.  Rep.  75 ;  Ohero- 
kee  Nation  v.  Southern  Kansas  R.  Co.  135 
U.  8.  641,  34  L.  ed.  295,  10  Sup.  Ct.  Rep. 
965;  Stephens  v.  Cherokee  Nation,  174  U. 
8.  445,  43  L.  ed.  1041,  19  Sup.  Ct.  Vu?p.  722. 

Congress  has  full  and  complete  legislative 
authority  over  the  people  of  the  territories 
and  all  the  departments  of  the  territorial 
governments.  It  may  do  for  territories 
what  the  people,  under  the  Constitution  of 
the  United  States,  may  do  for  the  states. 

First  Nat.  Bank  v.  Yankton  County,  101 
U.  8.  129,  25  L.  ed.  1046;  Murphy  v.  Ram- 
sey, 114  U.  8.  15,  29  L.  ed.  47,  5  Sup.  Ct. 
Rep.  747 ;  Church  of  Jesus  Christ,  L.  D.  8, 
V.  United  States,  136  U.  8.  4,  34  L.  ed.  481, 
10  Sup.  Ct.  Rep.  792;  Utter  v.  Franklin,  172 
U.  S.  416,  43  L.  ed.  498,  19  Sup.  Ct.  Rep. 
183;  De  Lima  v.  Bidwell,  182  U.  8.  1,  45 
L.  ed.  1041,  21  Sup.  Ct  Rep.  743;  Downes  v. 
BidweU,  182  U.  S.  244,  45  L.  ed.  1088,  21 
Sup.  Ct.  Rep.  770. 

Congress  has,  therefore,  authority  to  en- 
act legislation  for  the  management  of  the 
property  of  these  wards  of  the  nation. 

Cooley,  Const.  Lim.  6th  ed.  pp.  115  et 
seq.;  Hoyt  ▼.  Sprague,  103  U.  8.  613,  26  L. 
ed.  585;  Rice  ▼.  Parkman,  16  Mass.  326; 
Louisville,  N,  O.  d  T.  R.  Co.  v.  Blythe,  69 
Miss.  939,  16  L.  R.  A.  251,  11  So.  Ill ;  Hen- 
derson V.  Dowd,  116  N.  C.  795,  21  8.  E.  692; 
Davison  v.  Johonnot,  7  Met.  388,  41  Am. 
Dec.  448 ;  Cochran  v.  Van  Surlay,  20  Wend. 
365,  32  Am.  Dec.  570;  Wheeler  v.  Smith,  9 
How.  55,  13  L.  ed.  44;  Fontain  v.  Ravenel^ 
17  How.  369,  15  L.  ed.  80;  Church  of  Jesus 
Christ,  L.  D.  S.  v.  United  States,  136  U.  8. 
4,  34  L.  ed.  481,  10  Sup.  Ct.  Rep.  792. 

Congress  is  not  merely  clothed  with  the 
power  of  protecting  these  Indian  wards,  but 
IS  charged  with  the  duty  of  doing  so. 

Stephens  v.  Cherokee  Nation,  174  U.  8. 
445,  43  L.  ed.  1041,  19  Sup.  Ct.  Rep.  722; 
United  States  ▼.  Kagama,  118  U.  S.  375,  30 
L.  ed.  228,  6  Sup.  Ct.  Rep.  1109. 

Nor  is  Uiis  duty  one  that  can  be  surren- 
dered or  contracted  away. 

Stofie  y.  Mississippi,  101  U.  8.  814,  25  L. 
ed.  1079. 

Indians  who  received  allotments  under  the 
act  of  1887,  thereby  becoming  citizens,  are 
not  deprived  of  the  care  and  control  of  Con- 
gress, as  the  status  of  citizenship  is  not  in- 
compatible with  the  status  of  a  tribal  In- 
dian or  the  continued  guardianship  of  the 
government. 

Eells  ▼.  Ross,  12  C.  a  A.  205,  29  U.  8. 
App.  59,  64  Fed.  417;  Beck  v.  Floumoy 
Ltve-Stook  d  Real-Estate  Co.  12  C.  C.  A. 
497,  27  U.  8.  App.  618,  65  Fed.  30;  United 
States  ▼.  Flournoy  Live-Stock  d  Real-Estate 
Co.  69  Fed.  886;  Farrell  v.  United  States, 
49  C*  C.  A.  183,  110  Fed.  942;  State  v,  Co- 
lumbia George,  39  Or.  127,  65  Pac.  604. 

An  act  of  Congress  may  supersede  a 
treaty. 

Head  Money  Cases,  112  U.  8.  580,  sub 
nom.  Edye  v.  Robertson,  28  L.  ed.  798,  5 
Sup.  Ct.  Rep.  247;  Whitney  v.  Robertson, 
124  U.  8.  190,  31  L.  ed.  386,  8  Sup.  Ct.  Rep. 
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AS6;  Botiller  t.  Dominguez,  130  U.  S.  238, 
a2  I*,  ed.  926,  9  Sup.  Ct.  Rep.  525;  Chineae 
E^selujfion  Case,  130  U.  S.  581,  32  L.  ed. 
1068,  9  Sup.  Ct.  Rep.  623;  Homer  v.  United 
States,  143  U.  S.  570,  36  L.  ed.  266,  12  Sup. 
Ct.  Rep.  622;  Barker  v.  Harvey,  181  U.  S. 
^481,  45  L.  ed.  963,  21  Sup.  Ct.  Rep.  690; 
The  Cherokee  Tobacco,  11  Wall.  616,  sub 
nom^'tOl  Half  Pound  Papers  of  Smoking 
Tobacco  y.  United  States,  20  L.  ed.  227; 
Foster  v.  Neilson,  2  Pet.  314,  7  L.  ed.  435; 
Taylor  v.  Morton,  2  Curt.  C.  C.  454,  Fed. 
Cas.  No.  13,799;  Clinton  Bridge,  Woolw. 
155,  Fed.  Cas.  No.  2,900;  Ward  v.  Race 
Horse,  163  U.  8.  504,  41  L.  ed.  244,  16  Sup. 
Ct.  Rep.  1076;  Thomas  v.  Gay,  169  U.  S. 
264,  42  L.  ed.  740,  18  Sup.  Ct.  Rep.  340; 
Stephens  v.  Cherokee  Nation,  174  U.  S.  445, 
43  Ix  ed.  1041,  19  Sup.  Ct.  Rep.  722;  Tuttle 
T.  Moore  (Ind.  Terr.)  64  S.  W.  585. 

Whatever  title  the  Indians  have  is  in  the 
tribe,  and  not  in  the  individuals,  although 
held  by  the  tribe  for  the  common  use  and 
«qual  benefit  of  all  the  members. 

Cherokee  Trust  Funds,  117  U.  S.  288,  sub 
Htnn.  Eastern  Band  of  Cherokee  Indians  v. 
United  States^  29  L.  ed.  880,  6  Sup.  Ct.  Rep. 
718;  Cherokee  Nation  v.  Joumeycake,  155 
U.  S.  196,  39  L.  ed.  120,  15  Sup.  Ct.  Rep. 
h5',8tephens  v.  Cherokee  Nation,  174  U.  S. 
445,  43  L.  ed.  1041,  19  Sup.  Ct.  Rep.  722. 

Even  if  there  were  doubt  as  to  the  validity 
of  the  l^islation  under  consideration,  that 
would  not  be  suflScient  to  justify  the  courts 
in  declaring  it  unconstitutional.  The  doubt 
must  be  resolved  in  favor  of  the  legislative 
action. 

Cooley,  Const.  Lim.  6th  ed.  pp.  216,  217; 
Fletcher  v.  Peck,  6  Cranch,  87,  3  L.  ed.  162. 

The  whole  matter  was  carefully  investi- 
^ted  and  considered  by  Congress,  and  the 
act  under  consideration  was  passed,  after 
due  deliberation,  with  a  full  Knowledge  of 
existing  conditions  and  the  importance  of 
the  subject-matter,  and  with  full  conviction 
of  their  authority  in  the  premises.  This  de- 
liberate conclusion  of  a  co-ordijiate  branch 
of  the  government  is  entitled  to  and  will  re- 
ceive great  weight  in  any  examination  of  the 
question  by  tho  courts. 

M'Vulloch  V.  Maryland,  4  Wheat  316,  4 
li.  ed.  579;  United  States  v.  Des  Moines 
Nav,  d  R.  Co.  142  U.  S.  510,  35  L.  ed.  1099, 
12  Sup.  Ct.  Rep.  308;  Angle  ▼.  Chicago,  St, 
F.  M,  d  O.  R,  Co,  161  U.  S.  1,  38  L.  ed.  55, 
14  Sup.  Ct.  Rep.  240;  Undsey  d  P.  Co,  v. 
Mullen,  176  U.  S.  126,  44  L.  ed.  400,  20 
Sup.  Ct.  Rep.  325;  Luther  v.  Borden,  7  How. 
1,  12  L.  ed.  581;  Taylor  v.  Beckham,  178  U. 
£.  548,  44  L.  ed.  1187,  20.  Sup.  Ct.  Rep.  890. 

The  bill  of  complaint  here  is  fatally  de- 
fective because  of  the  failure  to  .make  the 
Cherokee  Oil  k  Oas  Company  a  party  de- 
fendant. 

California  v.  Southern  P,  Co,  157  U.  S. 
229,  39  L.  ed.  683,  15  Sup.  Ct.  Rep.  591; 
New  Orleans  Waterworks  Co,  v.  New  Or- 
leans, 164  U.  S.  47.1,  41  L.  ed.  518,  17  Sup. 
Ct.  Rep.  161 ;  Chadboume  v.  Coe,  2  C.  C.  A. 
527,  10  U.  S.  App.  78,  61  Fed.  479. 

The  statements  of  the  bill  as  to  the  neces- 
sity for  relief  by  way  of  injunction  to  pre- 
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vent  multiplicity  of  suits  and  irreparable  in- 
jury to  complainants  are  not  sufficient. 

Cruickshank  v.  Bidwell,  176  U.  S.  73,  44 
L.  ed.  377,  20  Sup.  Ct.  Rep.  280. 

Mr.  Justice  White,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  grounds  of  demurrer  to  the  bill  of 
complaint  were  summarized  in  the  follow- 
ing reasons  embodied  in  a  statement  filed 
with  the  demurrer: 

"1.  The  matters  named  in  the  bill  are 
matters  of  administration,  which  cannot  be 
taken  away  from  an  executive  department 
and  carried  into  the  courts. 

*"2.  That  the  Cherokee  Oil  &  Gas  Com- [300] 
pany  named  in  the  bill  is  a  necessary  party 
to  the  suit,  as  shown  by  the  bill. 

"3.  That  the  defendant  is  proceeding  in 
conformity  with  the  act  of  Congress  ap- 
proved June  28,  1898  (30  Stat,  at  L.  495, 
chap.  517),  which  is  a  valid  exercise  of  the 
power  of  Congress  over  the  property  of  an 
Indian  tribe." 

Preliminary  to  considering  the  funda- 
mental question  raised  by  the  demurrer,  it 
is  necessary  to  notice  two  subjects  not  ex- 
pressly referred  to  in  the  opinion  below. 
They  are,  first,  the  objection  to  the  formal 
sufficiency  of  certain  of  the  averments  in 
the  bill;  and,  second,  the  claim  thai  the 
Cherokee  Oil  k  Gias  Company  was  an  indis- 
pensable party  defendant.  With  respect  to 
the  first-mentioned  spround  of  objection, 
without  going  into  detail,  we  think  the 
statements  in  the  bill  were  sufficient  to 
show  that  the  jurisdiction  of  a  court  of 
equity  was  properly  invoked.  So  far  as  the 
second  ground  of  objection  is  concerned, 
we  presume  that  the  courts  below  omitted 
to  pass  expressly  thereon,  because  it  was 
deemed  that  the  company  named  was  prop- 
erly omitted  from  the  bill.  As  the  bill  as- 
sailed ^nerally  the  want  of  power  in  the 
Secretary  of  the  Interior  to  execute  leases 
affecting  lands  owned  b^  the  tribe,  and  re- 
ferred to  the  application  pending  for  a 
lease  made  by  the  Cherokee  Oil  k  Gas  Com- 
pany, as  manifesting  but  a  particular  in- 
stance in  which  it  was  charf^  that  the 
Secretary  of  the  Interior  might  exercise 
the  power  conferred  by  the  statute,  the  cor- 
poration named  was  not  an  indispensable 
party  to  the  bill.  Clearly,  every  person 
\rith  whom  the  Secretary  might  contract, 
if  he  exercised  the  discretion  vested  in  him 
b^  the  statute,  were  not  indispensable  par- 
ties to  the  determination  of  the  question 
whether  the  statute  had  lawfully  conferred 
such  discretionary  power  upon  the  official 
in  question.  This  brings  us  to  consider  the 
fundamental  question  which  the  case  in- 
volves, that  is,  the  contention  on  behalf  of 
the  government  that  the  decree  below 
should  be  sustained  because  the  act  of  June 
28,  1898,  is  a  valid  exercise  of  power  vested 
in  Congress,  and  fully  authorized  the  Sec- 
retary of  the  Interior  to  do  and  perform 
the  things  which  the  complainants  seek  to 
have  him  enjoined  from  doing. 

Before  noticing  the  pertinent  provisions 
of  the  act  of  June  28,  1898,  ^reference  will  [301] 
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be  made  to  antecedent  legislation  by  Con- 
irress,  which  led  up  to  the  enactment  of  the 
statute  in  question.  In  the  statement  pre- 
ceding the  opinion,  delivered  through  Mr. 
Chief  Justice  Fuller,  in  Stephens  v.  Chero- 
kee Nation,  174  U.  S.  445,  43  L.  ed.  1041, 
19  Sup.  Ct.  Rep.  722,  it  was  said: 

"By  the  16tn  section  of  the  Indian  ap- 
propriation act  of  March  3,  1893  (27  Stat, 
at  L.  612,  645,  chap.  209),  the  President 
was  authorized  to  appoint,  by  and  with  the 
advice  and  consent  of  the  Senate,  three 
commissioners  'to  enter  into  negotiations 
with  the  Cherokee  Nation,  Choctaw  Nation, 
Chickasaw  Nation,  the  Muscogee  (or 
Creok)  Nation,  the  Seminole  Nation,  for 
the  purpose  of  the  extinguishment  of  the 
national  or  tribal  title  to  any  lands  within 
that  territory  now  held  by  any  and  all  such 
nations  or  tribes,  either  by  cession  of  the 
same  or  some  part  thereof  to  the  United 
States,  or  by  the  allotment  and  division  of 
the  same  in  severalty  among  the  Indians  of 
such  nations  or  tribes,  respectively,  as  may 
be  entitled  to  the  same,  or  by  such  other 
method  as  may  be  agreed  upon  between  the 
several  nations  and  tribes  aforesaid,  or 
each  of  them,  with  the  United  States,  with 
a  view  to  such  an  adjustment,  upon  the 
basis  of  justice  and  equity,  as  may,  with 
the  consent  of  such  nations  or  tribes  of  In- 
dians, so  far  as  may  be  necessary,  be  re- 
quisite and  suitable  to  enable  the  ultimate 
creation  of  a  state  or  states  of  the  Union 
which  shall  embrace  the  lands  within  said 
Indian  territory.' 

'The  commission  was  appointed  and  en- 
tered on  the  discharge  of  its  duties,  and  un- 
der the  sundry  civil  appropriation  act  of 
March  2,  1895  (28  Stat,  at  L.  939,  chap. 
189),  two  additional  members  were  ap- 
pointed. It  is  commonly  styled  the  'Dawes 
commission.' " 

On  November  20,  1894,  and  November  18, 
1895,  the  Dawes  commission  madi  reports 
of  the  conditi<m  of  affairs  in  the  Indian 
territory.  These  reports,  as  also  a  report 
of  the  Senate  committee  on  the  five  civilized 
tribes,  of  date  May  7,  1894,  were  referred 
to  and  were  quoted  from  in  the  statement 
of  facts  made  by  the  court  in  the  Stephens 
Case.  The  reports  asserted  the  existence 
of  a  state  of  affairs  in  the  Indian  territory 
''abhorrent  to  the  spirit  of  our  institutions," 
[8021  and  declared  the  necessity  *of  assumption 
by  the  United  States  of  "responsibility  for 
future  conditions  in  the  territory"  and  the 
need  of  independent  legislation  by  Congress 
in  that  behalf.  Thus,  the  Senate  commit- 
tee  on  the  five  civilized  tribes  of  Indians, 
in  a  report  on  May  7,  1894  (Sen.  Rep.  No. 
377,  53d  Cong.  2d  sess.),  said  in  part: 

"As  we  have  said,  the  title  to  these  lands 
is  held  by  the  tribe  in  trust  for  the  people. 
We  have  shown  that  this  trust  is  not  being 
properly  executed,  nor  will  it  be  if  left  to  the 
Indians,  and  the  question  arises,  What  is 
the  duty  of  the  government  of  the  United 
States  with  reference  to  this  trust?  While 
we  have  recognized  these  tribes  as  depend- 
ent nations,  the  government  has  likewise 
recognized  its  guardianship  over  the  In- 
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dians  and  its  obligations  to  protect  them  in 
their  property  and  personal  rights. 

"In  the  treaty  with  the  Cherokees,  made 
in  1846,  we  stipulated  that  thev  should 
pass  laws  for  equal  protection  and  for  the 
security  of  life,  liberty,  and  property.  If 
the  tribe  fails  to  administer  its  tVust  prop- 
erlv  by  securing  to  all  the  people  of  the 
tribe  equitable  participation  in  the  com* 
mon  property  of  the  trioe,  there  appears  to 
be  no  redress  for  the  Indian  so  deprived  of 
his  rights  unless  the  government  does  in- 
terfere to  administer  such  trust." 

By  a  provision  in  the  act  of  June  10^ 
1896  (29  Stat,  at  L.  321,  339,  chap.  398)^ 
said  commission  was  directed  to  continue 
the  exercise  of  the  authority  already  con- 
ferred upon  it,  and  was  invested  with  fur- 
ther powers  in  respect  of  hearinff  and  deter- 
mining applications  for  citizensnip  in  said 
tribes  and  making  rolls  of  the  members 
thereof. 

A  provision  in  the  act  of  June  7,  1897 
(30  SUt.  at  L.  62,  84,  chap.  3),  directed 
said  commission  to  continue  to  exercise  all 
authority  theretofore  conferred  upon  it  to 
negotiate  with  said  five  tribes,  and  gave  fur- 
ther direction  respecting  the  making  of 
rolls  of  citizenship. 

The  act  of  June  28,  1898  (30  Stat  at  L. 
495,  chap.  517),  entitled  "An  Act  for  the 
Protection  of  the  People  of  the  Indian  Ter- 
ritory, and  for  Other  Purposes,"  contains 
provisions  for  the  completion  of  the  rolls  of 
citizenship  of  said  tribes,  for  the  reservation 
of  town  sites  *and  the  sale  of  lots  therein,  [808| 
and  for  the  allotment  of  the  exclusive  use 
and  occupancy  of  the  surface  of  all  lands 
susceptible  of  allotment  among  the  citizens 
of  the  respective  tribes,  with  a  provision  as 
follows  (8  11): 

"But  all  oil,  coal,  asphalt,  and  mineral 
deposits  in  the  lands  of  any  tribe  are  re- 
served to  such  tribe,  and  no  allotment  of 
such  land  shall  carry  the  UUe  to  such  cnl, 
coal,  asphalt,  or  mineral  deposits." 

Section  13  of  said '  act  contains  provi- 
sions for  leasing  the  oil,  coal,  aaphalt,  and 
mineral  deposits  as  follows: 

"That  the  Secretary  of  the  Interior  is 
hereby  authorized  and  directed  from  time 
to  time  to  provide  rules  and  regulations  in 
regard  to  the  leasing  of  oil,  coal,  asphalt, 
and  other  minerals  m  said  territory,  and 
all  such  leases  shall  be  made  by  the  Secre- 
tary of  the  Interior;  and  any  lease  for  any 
such  minerals  otherwise  made  shall  be  ab- 
solutely void.  No  lease  shall  be  made  or 
reneweci  for  a  longer  period  than  fifteen 
years,  nor  cover  the  mineral  in  more  than 
six  hundred  and  forty  acres  of  land,  which 
shall  conform  as  nearly  as  possible  to  the 
surveys.  Ijcssees  shall  pay  on  each  oil, 
coal,  asphalt,  or  other  mineral  claim  at  the 
rate  of  one  hundred  dollars  per  annum,  in 
advance,  for  the  first  and  second  years; 
two  hundred  dollars  per  annum,  in  ad- 
vance, for  the  third  and  fourth  years,  and 
five  hundred  dollars,  in  advance,  for  each 
succeeding  year  thereafter,  as  advanced 
royalty  on  the  mine  or  claim  on  which  they 
are  made.  All  such  payments  shall  be  a 
credit  on  royalty  when  each  said  mine  is  de- 
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Teloped  and  operated  and  its  production  is 
in  excess  of  such  guaranteea  annual  ad- 
vanoed  payments;  and  all  lessees  must  pay 
said  annual  advanced  payments,  on  each 
«laim,  whether  developed  or  undeveloped; 
and  should  any  lessee  neglect  or  refuse  to 
pay  such  advanced  annual  royalty  for  the 

Seriod  of  sixty  days  after  the  same  becomes 
oe  and  payable  on  any  lease,  the  lease  on 
which  default  is  made  shall  become  null 
«nd  void,  and  the  royalties  paid  in  advance 
shall  then  become  and  be  the  money  and 
property  of  the  tribe.  Where  any  wl,  coal, 
asphalt,  or  other  mineral  is  hereafter 
opened  on  land  allotted,  sold,  or  reserved, 
the  value  of  the  use  of  the  necessary  sur- 
face for  prospecting  or  mining,  and  the 
(804]  damage  done  to  the  *other  land  and  im- 
provements, shall  be  ascertained  under  the 
direction  of  the  Secretary  <^  the  Interior 
and  paid  to  the  allottee  or  owner  of  the 
land  oy  the  lessee  or  party  operating  the 
same,  before  operations  beg^n:  Provided, 
That  nothing  herein  contained  shall  impair 
the  rights  of  any  holder  or  owner  of  a 
leasehold  interest  in  an^  oil,  coal  rights, 
asphalt,  or  mineral,  which  have  been  as- 
sented to  by  act  of  Congress,  but  all  such 
interest  shall  continue  unimpaired  hereby, 
joid  shall  be  assured  to  such  holders  or 
owners  by  leases  from  the  Secretary  of  the 
Interior  for  the  term  not  exceeding  fifteen 
years,  but  subject  to  parent  of  advance 
royalties  as  herein  provided,  when  such 
leajies  are  not  operated,  to  the  rate  of  roy- 
alty on  coal  mined,  and  the  rules  and  regu- 
lations to  be  prescribed  by  the  Secretary  of 
the  Interior,  and  preference  shall  be  given 
to  such  parties  in  renewals  of  such  leases: 
And  provided  further.  That  when,  under 
the  customs  and  laws  heretofore  existing 
and  prevailing  in  the  Indian  territory, 
leases  have  been  made  of  different  croups  or 
parcels  of  oil,  coal,  asphalt,  or  other  min- 
eral deposits,  and  possessi<m  has  been  taken 
thereunder  and  improvements  made  for  the 
development  of  such  oil,  coal,  asphalt,  or 
other  mineral  deposits  by  lessees  or  their 
assigns,  which  have  resulted  in  the  produc- 
tion of  oil,  ooal,  asphalt,  or  other  mineral 
in  commercial  ouantities  by  such  lessees  or 
their  assigns,  then  such  parties  in  posses- 
sion shall  be  given  preference  in  the  mak- 
ing of  new  leases,  in  compliance  with  the 
directions  of  the  Secretary  of  th^  Interior; 
and  in  making  new  leases  due  consideration 
shall  be  made  for  the  improvements  of  such 
lessees;  and  in  all  cases  of  the  leasing  or 
renewal  of  leases  of  oil,  coal,  asphalt,  and 
other  mineral  deposits  preference  shall  be 
given  to  parties  in  possession  who  have 
made  improvements.  The  rate  of  royalty 
to  be  paid  by  all  lessees  shall  be  fixed  by 
the  Secretary  of  the  Interior." 

Section  16  contains  a  provision  Us  to  the 
payment  and  distribution  of  rents  and  roy- 
alties due  said  tribes,  as  follows: 

"That  it  shall  be  unlawful  for  any  per- 
son, after  the  passage  of  this  act,  except  as 
hereinafter  provided,  to  claim,  demand,  or 
receive,  for  his  own  use  or  for  the  use  of 
anyone   else,  any   royalty   on   oil,  coal,  as- 

5 halt,  or  other  mineral,  or  on  any  timber 
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or  lumber,  or  any  other  kind  of  property 
whatsoever,  or  any  rents  on  any  *lanas  or  [305] 
property  belonging  to  any  one  of  said 
triMs  or  nations  in  said  territory,  or  for 
anyone  to  pay  to  any  individual  any  such 
royalty  or  rents  or  any  consideration  there- 
for whatsoever;  and  all  royalties  and  rents 
hereafter  payable  to  the  tribe  shall  be  paid, 
under  sucn  rules  and  regulations  as  may 
be  prescribed  by  the  Secretarv  of  the  Inte- 
rior, into  the  Treasury  of  the  United 
States  to  the  credit  of  the  tribe  to  which 
they  belong." 

As  the  acts  done  and  contemplated  to  be 
done  by  the  appellee  and  assailed  by  the 
bill  of  complaint  are  presumably  not  the 
subject  of  criticism,  in  the  event  that  the 
act  of  June  28,  1898,  was  a  constitutional 
and  valid  exercise  of  power  by  Congress, 
we  will  now  address  ourselves  to  a  consid- 
eration of  tiiat  statute. 

Prior  to  the  act  of  March  3,  1871  (16 
Stat,  at  L.  544,  666,  chap.  120,  now  §  2079 
of  the  Revised  Statutes),  which  statute,  in 
effect,  voiced  the  intention  of  Congress 
thereafter  to  make  the  Indian  tribes  amen- 
able directly  to  the  power  and  authority  of 
the  laws  of  the  United  States  by  the  imme- 
diate exercise  of  its  legislative  power  over 
them,  the  customary  mode  of  dealing  with 
the  Indian  tribes  was  by  treaty.  As,  bow- 
ever,  held  in  Cherokee  Nation  v.  Southern 
K.  R.  Co.  136  U.  S.  641,  663,  34  L.  ed.  295, 
300,  10  Sup.  Ct.  Rep.  965,  reaffirmed  in 
Stephens  v.  Cherokee  Nation,  174  U.  S.  445, 
484,  43  L.  ed.  1041,  1055,  19  Sup.  Ct.  Rep. 
722,  while  the  Cherokee  Nation  and  other 
Indian  tribes  domiciled  within  the  United 
States  had  been  recognized  by  the  United 
States  as  separate  communities,  and  en- 
gagements entered  into  with  them  by  means 
of  formal  treaties,  they  were  yet  regarded 
as  in  a  condition  of  pupilage  or  dependency, 
and  subject  to  the  paramount  autnority  of 
the  United  States. 

Reviewing  decisions  of  this  court  ren- 
dered prior  to  the  act  of  1871,  and  particu- 
larly considering  the  status  of  the  very 
tribe  of  Indians  affected  by  the  present  liti- 
gation, the  court  commented  upon  a  deo- 
laration  made  in  a  previous  decision  that 
this  government  had  "admitted,  by  the 
moat  solemn  sanction,  the  existence  of  the 
Indians  as  a  separate  and  distinct  people, 
and  as  being  invested  with  rights  which 
constitute  them  a  state,  or  separate  com- 
munity." It  was  observed  of  this  declara- 
tion that  it  fell  "far  short  of  saying  that 
they  are  a  soverei^  state,  with  no  supe- 
rior within  the  limits  of  its  territory." 
Considering  the  treaty  of  1835  with  the 
Cherokee  Nation,  under  which  it  is  now 
claimed,  *on  behalf  of  the  appellants,  that[306] 
the  Cherokees  became  vested  with  the  sole 
control  over  the  lands  ceded  to  them,  the 
court  observed  (p.  485,  L.  ed.  p.  1055,  Sup. 
Ct.  Rep.  p.  737)  : 

"By  the  treaty  of  New  Echota,  1835,  the 
United  States  covenanted  and  agreed  that 
the  lands  ceded  to  the  Cherokee  Nation 
should  at  no  future  time,  without  their  con- 
sent, be  included  within  the  territorial  lim- 
its or  jurisdiction  of  any  state  or  territory. 
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and  that  the  government  would  secure  to 
that  nation  'the  rieht  by  their  national 
councils  to  make  and  carry  into  effect  all 
such  laws  as  they  may  deem  necessary  for 
the  ^vernment  of  the  persons  and  property 
within  their  own  country,  belonging  to 
their  people  or  such  persons  as  have  con- 
nected themselves  with  them;'  and,  by  the 
treaties  of  Washington,  1846  and  1866,  the 
United  States  guaranteed  to  the  Cherokees 
the  title  and  possession  of  their  lands,  and 
jurisdiction  over  their  country.  Revision 
of  Indian  Treaties,  pp.  65,  79,  85.  But 
neither  those  nor  any  previous  treaties 
evinced  any  intention,  upon  the  part  of  the 
government,  to  discharge  them  from  their 
condition  of  pupilage  or  dependency,  and 
constitute  them  a  separate,  independent, 
sovereign  people,  with  no  superior  within 
its  limits." 

It  results,  then,  from  the  doctrine  of  the 
decisions  of  this  court,  that  the  demurrer 
was  properly  sustained,  because  of  the  fact 
that  the  matters  named  in  the  bill  were 
matters  of  administration,  to  which  the  act 
of  June  28  was  applicable,  and  they  were 
solely  cognizable  by  the  executive  depart- 
ment of  tiie  government.  The  decision  in 
Stephens  v.  Cherokee  Nation,  174  U.  S. 
445,  43  L.  ed.  1041,  19  Sup.  Ct  Rep.  722, 
is  particularly  in  point,  as  that  case  in- 
volved the  validity  of  the  very  act  under 
consideration,  and  the  precedent  correla- 
tive legislation,  wherein  the  United  States 
practically  assumed  the  full  control  over 
the  Cherokees  as  well  as  the  other  nations 
constituting  the  five  civilized  tribes,  and 
took  upon  itself  the  determination  of  mem- 
bership in  the  tribes  for  the  i>urpoee  of  ad- 
justing their  rights  in  the  tribal  property. 
The  plenary  power  of  control  by  Congress 
over  the  Indian  tribes  and  its  undoubted 
power  to  legislate,  as  it  had  done  through 
the  act  of  1898,  directly  for  the  protection 
of  the  tribal  property,  was  in  that  case  re- 
affirmed. Thus,  in  the  course  of  its  opin- 
1807]  ion,  *after  alluding  to  the  legislation  con- 
cerning the  Dawes  commission,  the  court 
said: 

*'It  may  be  remarked  that  the  legislation 
seems  to  recognize,  especially  the  act  of 
June  28,  1898,  a  distinction  between  admis- 
sion to  citizenship  merely  and  the  distribu- 
tion of  property  to  be  subsequently  made, 
as  if  there  might  be  circumstances  under 
which  the  right  to  a  share  in  the  latter 
would  not  necessarily  follow  from  the  con- 
cession of  the  former.  But  in  an^  aspect, 
we  are  of  opinion  that  the  constitutional- 
ity of  the  acts  in  respect  of  the  determina- 
tion of  citizenship  cannot  be  successfully 
assniled  on  the  ground  of  the  impairment 
or  destruction  of  vested  rights.  Tne  lands 
and  moneys  of  these  tribes  are  public  lands 
and  public  moneys,  and  are  not  held  in  in- 
dividual ownership,  and  the  assertion  by 
any  particular  applicant  that  his  ri^ht 
therein  is  so  vested  as  to  preclude  inquiry 
into  his  status  involves  a  contradiction  in 
terms." 

Tlie  holding  that  Congress  had  power  to 
provide  a  method  for  determining  member- 
ship in  the  five  civilized  tribes,  and  for  as- 
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certaining  the  citizenship  thereof  prelino- 
inary  to  a  division  of  the  property  of  th*> 
tribe  among  its  members,  necessarily  in- 
volved the  further  holding  that  Congrea» 
was  vested  with  authority  to  adopt  meaB- 
ures  to  make  the  tribal  property  produc- 
tive, and  secure  therefrom  an  income  for 
the  benefit  of  the  tribe. 

Whatever  title  the  Indians  h^ve  is  in  the 
tribe,  and  not  in  the  individuals,  although 
held  by  the  tribe  for  the  common  use  and 
equal  "benefit  of  all  the  members.  The 
Cherokee  Trust  Funds,  117  U.  S.  288,  308, 
8ub  nom.  Eastern  Band  of  Cherokee  Indiana 
V.  United  States,  29  L.  ed.  880,  886,  6  Sup. 
Ct.  Rep.  718.  The  manner  in  which  this 
land  is  held  is  described  in  Cherokee  Na- 
tion  V,  Joumcycake,  155  U.  S.  196,  207,  39 
L.  ed.  120,  124,  15  Sup.  Ct.  Rep.  65,  60, 
where  this  court,  referrinff  to  the  treaties 
and  the  patent  mentioned  in  the  bill  of 
complaint  herein,  said:  "Under  these  trea- 
ties, and  in  December,  1838,  a  patent  was 
issued  to  the  Cherokees  for  these  lands.  By 
that  patent,  whatever  of  title  was  conveyed, 
was  conveyed  to  the  Cherc^ees  as  a  nation, 
and  no  title  was  vested  in  severalty  in  the 
Cherokees,  or  any  of  them." 

There  is  no  question  involved  in  this 
case  as  to  the  taking  of  property;  the  au- 
thority which  it  is  proposed  to  exercise,  by 
virtue  of  the  act  of  1898,  has  relation 
merely  to  the  control  and  ^development  of  [30S| 
the  tribal  propertry,  which  stilt  remains 
subject  to  the  administrative  -control  of 
the  govemmei^t,  even  though  the  members 
of  tne  tribe  have  been  invested  with  the 
status  of  citi7*iuihip  under  recent  legisU- 
tion. 

We  are  not  concerned  in  this  case  with 
the  question  whether  the  act  of  June  28, 
1898,  and  the  proposed  action  thereunder, 
which  is  complained  of,  is  or  is  not  wise, 
and  calculated  to  operate  beneficially  to  th^ 
interests  of  the  Cherokees.  The  power  ex- 
isting  in  Confess  to  administer  upon  and 
guard  the  tnbal  property,  and  the  power 
being  political  and  administrative  in  its 
nature,  the  manner  of  its  exercise  is  a  ques- 
tion within  the  province  of  the  legislative 
branch  to  determine,  and  is  not  one  for  the 
courts. 

Affirmed, 


EQUITABLE  LIFE  ASSURANCE  SOCIE- 
TY OF  THE  UNITED  STATES,  Plff,  im 

I3rr., 

CECIL  BROWN,  Administrator  of  the  E»^ 
tate  of  David  B.  Smith,  Deceased. 

(See  S.  C.  Reporter's  ed.  808-315.) 

Error  to  Hawaiian  courts — governed  6jr 
principles  controlling  error  to  state 
courts — dismissal  on  motion, 

I.  The  jarlsdiction  of  the  Supreme  Court  of 

NoTR. — On  writM  of  error  from  United  States 
Supreme  Court  to  state  courts — see  notes  to- 
Hamblin  v.  Western  Land  Co.  37  L.  ed.  U.  8. 
267 ;  KIpley  v.  Illinois  ew  rel.  Akin.  42  L.  ed. 
U.  S.  998;  and  Re  Buchanan,  89  L.  ed.  U.  S. 
884. 
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the  United  States  to  review  judgments  of  the 
courts  of  the  territory  of  Hawaii  is,  nnder 
the  act  of  April  80,  1900,  |  86  (31  Stat,  at 
L.  141,  chap.  339),  to  be  measured  by  the 
power  conferred  upon  the  former  court  to  re- 
Tlew  Judgments  of  state  courts. 
,  The  dismissal  on  motion  of  a  writ  of  error 
to  the  supreme  court  of  the  territory  of 
Hawaii,  which  Is  governed  by  the  principles 
eootroIIIng  writs  of  error  to  state  courts, 
will  be  ordered.  Instead  of  granting  a  mo- 
tion to  affirm,  where  the  subject-matter  of 
the  controversy  Is  not  inherently  Federal, 
and  the  only  Federal  question  raised  has  been 
•o  explicitly  decided  by  the  Supreme  Court 
of  the  United  States  in  accordance  with  the 
ruling  of  the  lower  court  as  to  foreclose 
further  argument  on  the  subject. 


[No.  320.] 

Buhmitied  October  20,  1902,    Decided  De- 
cember 1,  1902. 

IN  ERROR  to  the  Supreme  Court  of  the 
Territory  of  Hawaii  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the 
trial  court  in  favor  of  plaintiff  in  an  action 
on  a  policy  of  life  insurance.  On  motion  to 
dismiss  or  affirm.    Diamieacd, 

The  facts  are  stated  in  the  opinion. 
'  Mr,    Allan    MoColloh    submitted    the 
cause  for  plaintiff  in  error. 

Mr,  Cecil  Brown  submitted  the  cause 
for  defendant  in  error: 

Where  the  question  is  not  as  to  the  va- 
lidity of  tbe  Constitution  or  act,  but  merely 
aa  to  the  application  of  the  same  to  the 
case,  no  Federal  question  is  involved. 

2  Desty,  Fed.  Proc.  9th  ed.  S  223,  p.  778; 
Cameron  v.  United  States,  146  U.  S.  533,  36 
L.  ed.  1077,  13  Sup.  Ct.  Rep.  184. 

A  real,  and  not  a  fictitious.  Federal  queo- 
tion,  is  essential  to  the  jurisdiction  of  this 
eourt. 

MilUngar  ▼.  Hartupee,  6  Wall.  258,  18 
Ii.  ed.  829;  Netv  Orleana  v.  New  Orleans 
Wateruorks  Co.  142  U.  S.  79,  35  L.  ed.  943, 
12  Sup.  Ct.  Rep.  142;  Wilson  v.  North  Oaro- 
Una,  109  U.  S.  586,  42  L.  ed.  865,  18  Sup. 
Ct.  Rep.  435 ;  llamblin  v.  Western  Land  Co. 
147  U.  S.  531,  37  L.  ed.  267,  13  Sup.  Ct. 
Rep.  353. 

Mr.  Justice  WUte  delivered  the  opinion 
of  tJie  court : 

The  questions  for  decision  arise  on  a  mo- 
tion to  dismiss  or  affirm  this  writ  of  error 
which  is  prosecuted  to  a  judgment  of  the 
supreme  court  of  the  territory  of  Hawaii. 
The  act  of  April  30,  1900,  providing  a  gov- 
ernment for  the  territory  of  Hawaii  (2rl 
Stat,  at  L.  141,  chap.  339),  enacts  (§86) 
that  ''the  laws  of  the  United  States  relating 
to  appeals,  writs  of  error,  removal  of  causes, 
and  other  matters  and  proceedings  as  be- 
tween the  courts  of  the  United  States  and 
the  courts  of  the  several  states,  shall  govern 
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in  such  matters  and  proceedings  as  betweea 
the  courts  of  the  United  States  and  the 
courts  of  the  territory  of  Hawaii."  It  fol- 
lows that  the .  jurisdiction  of  this  court  to 
review  judgments  of  the  courts  of  the  terri- 
tory of  Hawaii  is  more  restricted  than  is 
the  jurisdiction  to  review  the  judgments  of 
the  courts  of  other  organized  territories, 
and  is  to  be  measured  by  the  power  con- 
ferred upon  this  court  to  review  judgment* 
of  state  courts.  Rev.  Stat.  709  [U.  S. 
Comp.  Stat.  1901,  p.  575].  In  Ex  parte 
Wilder's  8.  8.  Co.  183  U.  S.  545,  46  L.  ed 
321,  22  Sup.  Ct.  Rep.  225,  the  distinction 
made  by  the  law  in  question  between  Ha- 
waii and  other  territories  was  pointed  out. 

The  case,  as  stated  below,  and  as  substan- 
tially admitted  by  both  parties  in  their 
printed  argument,  is  as  follows: 

David  B.  Smith  died,  intestate,  on  De- 
cember 24,  1899,  in  the  city  of  San  Francis- 
co. Long  prior  to  and  at  the  time  of  his 
death  he  was  domiciled  in  Honolulu,  in  the 
territory  of  Hawaii.  He  there  applied  to 
the  plaintiff  in  error,  a  New  York  corpora- 
tion, for  a  policy  on  his  life  payable  to  his 
estate.  The  policy  was  issued,  was  deliv- 
ered to  Smith  in  Honolulu,  and  was  found 
among  his  effects  in  Honolulu,  after  his 
death.  At  the  instance  of  the  daughter  of 
the  deceased,  who  was  his  legal  heir,  the  de- 
fendant in  error  was  appointed  administra- 
tor of  the  estate  of  *Smith  by  a -Hawaiian  [3 101 
court  having  jurisdiction  to  that  end,  aind 
the  administrator  took  possession  of  the  pol- 
icy and  made  the  requisite  proof  of  death. 
After  the  appointment  of  the  Hawaiian  ad- 
ministrator and  the  making  by  him  of  the 
proof  of  death,  a  relative  of  the  deceased 
made  application  to  a  court  in  the  city  of 
New  York  for  letters  of  adminstration  upon 
the  estate  of  Smith,  which  were  issued. 
Prior  to  any  attempted  action  by  the  New 
York  administrator  to  enforce  the  policy  in 
question,  in  consequence  of  the  refusal  of 
the  insurance  company  to  pay  the  loss,  the 
Hawaiian  administrator  brought  suit  in  a 
oourt  in  Hawaii  having  jurisdiction,  to  re- 
cover the  amount  of  the  insurance.  Service 
of  process  in  this  action  was  made  on  the 
general  agent  of  the  insurance  company  in 
Hawaii,  which  agent,  the  supreme  court  of 
the  territory  declared  in  its  opinion  ren- 
dered in  this  cause,  "we  presume,  is  the 
person  designated  for  such  purpose  by  the 
defendant  under  the  statute.  Civil  Laws,, 
chap.  130,  since  amended,  Laws  of  1898,  act 
45.  At  any  rate,  the  defendant  answered 
generally,  and  did  not  question  the  validity 
of  the  service."  Before  the  trial  of  tlie 
cause  in  the  courts  of  Hawaii  the  administra- 
tor appointed  in  New  York  instituted  an  ac- 
tion upon  the  policy  against  the  insurance 
company  in  the  circuit  court  of  the  United 
States  for  the  southern  district  of  New 
York.  When  the  suit  came  to  trial  in  the 
Hawaiian  court,  no  judgment  having  been 
rendered  in  the  suit  brought  in  New  York, 
the  defendant  corporation,   to  support  it» 
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contention  that  the  plaintiff  was  not  enti- 
tled to  recover,  claimed  the  benefit  of  the 
•due  faith  and  credit  clause  of  the  Constitu- 
tion of  the  United  States,  and  to  sustain 
this  asserted  right  offered  proof  of  the  ap- 
pointment of  the  New  York  administrator 
«nd  tendered  an  exemplification  of  the  rec- 
ord of  the  proceedings  had  in  the  action, 
brought  by  the  New  York  administrator  in 
the  Federal  court  in  that  state.  The  trial 
•court  rejected  the  evidence,  and  exceptions 
were  duly  taken.  A  verdict  was  returned 
in  favor  of  the  plaintiff  for  the  full  amount 
sued  for.  The  case  having  been  taken  to 
the  supreme  court  of  the  territory,  the 
judgment  was  affirmed,  the  court  expressly 
deciding  that  the  right  asserted  under  the 
due  faith  and  credit  clause  of  the  Constitu- 
tion of  the  United  States  was  without  mer- 
{811]  it.  From  *the  foregoing  it  results  that  a 
claim  under  the  Constitution  and  laws  of 
the  United  States  was  made  and  decided  in 
the  court  below,  and  if  the  fact  that  such  a 
claim  was  formally  made  and  disposed  of 
below  without  reference  to  its  suostantial 
founds tion  determines  the  question  of  ju- 
risdiction, the  motion  to  dismiss  must  be 
denied.  But  it  is  settled  that  not  every 
mere  allegation  of  a  Federal  question  will 
suffice  to  five  jurisdiction.  "There  must  be 
a  real  siumtantive  question  on  which  the 
-ease  may  be  made  to  turn,"  that  is,  "a  real, 
and  not  a  merely  formal,  Federal  question 
is  essential  to  the  jurisdiction  of  this 
•court."  Stated  in  another  form,  the  doc- 
trine thus  declared  is,  that  although,  in  con- 
sidering a  motion  to  dismiss,  it  be  found 
that  a  question  adequate,  abslxactly  consid- 
•ered,  to  confer  jurisdiction  was  raised,  if  it 
likewise  appear  that  such  question  is  wholly 
formal,  is  so  absolutely  devoid  of  merit  as 
to  be  frivolous,  or  has  been  so  explicitly 
foreclosed  by  a  decision  or  decisions  of  this 
.court  as  to  leave  no  room  for  real  contro- 
versy, the  motion  to  dismiss  will  prevail. 
}few  Orleans  Watertoorks  Co,  v.  Louisiana, 
185  U.  S.  336,  345,  46  L.  ed.  936,  941,  22 
Sup.  Ct.  Rep.  691,  and  authorities  there 
■cited.  The  power,  however,  to  dismiss  be- 
cause of  the  want  of  substantiality  in  the 
claim  upon  which  the  assertion  of  jurisdic- 
•  tion  is  predicated,  does  not  apply  to  cases 
where  the  subject-matter  of  the  controversy 
is  per  8c  and  inherently  Federal.  Swafford 
V.  Templeion,  185  U.  S.  487,  493,  46  L.  ed. 
1005,  1008,  22  Sup.  Ct.  Rep.  783.  It  has 
also  been  decided  by  this  court  that  even 
where  the  motion  to  dismiss  is  denied,  and 
where  such  motion  should  be  treated  as 
without  color,  considering  alone  the  formal 
making  of  such  question,  yet  notwithstand- 
ing the  provisions  of  subdivision  5  of  rule 
Ot  the  power  to  consider  and  sustain  a  mo- 
tion to  affirm  obtains  where  the  assignments 
of  error  on  the  merits  are  obviously  and  un- 
questionably frivolous,  or  when  it  is  patent 
that  the  writ  of  error  has  been  prosecuted 
for  mere  delay,  or  where  it  is  evident  on  the 
face  of  the  record  that  the  question  on  the 
merits  is  not  open  to  possible  contention  be- 
cause it  has  previously  been  so  specifically 
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and  adversely  ruled  on  by  this  court  as  to 
absolutely  foreclose  further  contention  on 
the  subject.  Ohanuie  v.  Trader,  132  U.  S. 
210,  33  L.  ed.  345,  10  Sup.  Ct  Rep.  67; 
Richardson  v.  Louisville  d  N,  R,  Co,  169 
U.  S.  128,  42  L.  ed.  687,  18  Sup.  Ct.  Rep. 
268;  Ely  the  v.  Hinckley,  180  U.  S.  338,  45 
L.  ed.  561,  21  Sup.  Ct.  Rep.  390. 

*Is  the  motion  to  dismiss  or  the  motion  to [3 12] 
affirm  within  the  principles  established  by 
prior  decisions  of  this  court  as  just  previ- 
ously stated?  In  substance,  the  contention 
of  the  plaintiff  in  error  is  that  on  the  facts 
above  recited  the  situs  of  the  indebtedness 
upon  the  policy  in  question  was  an  asset 
solely  within  the  jurisdiction  of  the  state 
of  New  York  and  of  its  courts,  and  that  the 
debt  had  not  its  situs  in  the  territ/iry  of 
Hawaii,  the  domicil  of  the  deceased,  where 
the  policy  was  delivered  and  where  it  was 
actually  present.  But  this  contention  has 
in  effect  been  decided  by  this  court  to  be 
unsound.  New  England  Mut,  L.  Ins,  Co,  v. 
Woodicorth,  111  U.  S.  138,  28  L.  ed.  379, 
4  Sup.  Ct.  Rep.  364.  In  that  case  recovery 
was  nad  in  a  court  of  the  United  States  in 
the  state  of  Illinois  upon  an  insurance  pol- 
icy issued  on  the  life  of  a  resident  of  the 
state  of  Michigan  bv  a  corporation  which 
had  been  char^red  m  the  state  of  Massa- 
chusetts. At  the  time  of  her  death  the  de- 
ceased was  still  a  resident  of  the  state  of 
Michigan.  It  was  argued  in  this  court,  on 
behalf  of  the  defendant  in  error,  that  the 
Illinois  court  which  had  granted  the  letters 
of  administration  had  no  power  to  do  so, 
because  the  state  of  Illinois  was  not  the 
domicil  of  the  decedent,  because  there  were 
no  assets  belonging  to  the  decedent  in  Illi- 
nois at  the  time  of  her  death,  and  the  brinff- 
inff  of  the  policy  subsequently  into  Illinois 
did  not  constitute  the  debt  thereunder  an 
asset  of  the  estate  of  the  decedent,  as  such 
a  debt  was  a  simple  contract  debt  and  was 
a  local  asset  only  at  Boston,  the  domicil  of 
the  debtor  company.  It  was,  however,  held 
that  the  letters  of  administration  issued  by 
the  Illinois  court  were  apparently  author- 
ized by  law,  and  that  it  was  essential  that 
the  facts  detailed  in  the  record  should  dis- 
tinctly negative  the  validity  of  such  author- 
ity, before  it  could  be  adjudicated  that  the 
plaintiff's  authority  to  sue  was  not  sup- 
ported by  them.  The  court  then  said  (p. 
144,  L.  ed.  p.  381,  Sup.  Ct.  Rep.  p.  366) : 

"This  is  not  done.  On  the  contrary,  the 
declaration  of  the  letters  that  the  intestate 
had  personal  property  in  Illinois  when  she 
died  is,  we  think,  supported  by  what  ap- 
pears in  the  record,  even  if  such  property 
consisted  solely  of  this  policy. 

"In  the  growth  of  this  country,  and  the 
expansions  and  ramifications  of  business,  and 
the  free  commercial  intercourse  between  *the[318] 
states  of  the  Union,  it  has  come  to  pass  that 
large  numbers  of  life  and  fire  insurance' 
companies  and  other  corporations  estab- 
lished with  the  accumulated  capital  and 
wealth  of  the  richer  parts  of  the  country, 
seek  business  and  contracts  in  distant 
states  which  open  a  large  and  profitable 
field.    The    inconveniences   and    hardships 
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resulting  from  the  necessity,  on  the  part  of 
creditors,  of  foing  to  distant  places  to  bring 
suits  on  policies  and  contracts,  and  from 
the  additional  requirement,  in  case  of  death, 
of  taking  out  letters  testamentary  or  of  ad- 
ministration at  the  original  domicil  of  the 
corporation  debtor,  in  order  to  sue,  has  led 
to  the  enactment  in  many  states  of  statutes 
which  enable  resident  creditors  to  bring 
suits  there  against  corporations  created  by 
the  laws  of  other  states.  Such  a  statute 
exif^ted  in  Illinois,  in  the  present  case,  re- 
quiring every  life  insurance  company  not 
organized  in  Illinois  to  appoint  in  writing 
a  resident  attorney,  upon  whom  all  lawful 
process  against  the  company  might  be 
served  with  like  effect  as  if  the  company 
existed  in  Illinois,  the  writing  to  stipulate 
that  any  lawful  process  against  the  com- 
pany, served  on  the  attorney,  should  be  of 
the  same  legal  force  and  validity  as  if 
served  on  the  company,  a  duly  authenticated 
copy  of  the  writing  to  be  filed  in  the  office 
of  the  auditor,  and  the  agency  to  be  contin- 
ued while  an^  liability  should  remain  out- 
standing against  the  companv  in  Illinois, 
and  the  power  not  to  be  revoked  until  the 
same  power  should  be  given  to  another,  and 
a  like  copy  be  so  filed;  the  statute  also  pro- 
viding tnat  service  upon  said  attorney 
should  be  deemed  sufficient  service  on  the 
company.  Rev.  Stat.  1874,  chop.  73,  S  60, 
p.  607. 

"In  view  of  this  legislation  and  the  policy 
embodied  in  it,  when*  this  corporation,  not 
organized  under  the  laws  of  Illinois,  has,  by 
virtue  of  those  laws,  a  place  of  business  in 
Illinois,  and  a  general  agent  there,  and  a 
resident  attorney  there  for  the  servioe  of 
process,  and  can  be  compelled  to  pay  its 
debts  there  by  judicial  process,  and  has  is- 
sued a  policy  payable,  on  death,  to  an  ad- 
ministrator, the  corporation  must  be  re- 
garded as  having  a  domicil  there,  in  the 
sense  of  the  rule  that  the  debt  on  the  policy 
is  assets  at  its  domicil,  so  as  to  uphold  the 
fP'ant  of  letters  of  administration  there. 
1814]  The  oorporation  will  be  presumed  *to  have 
been  doing  business  in  Illinois  by  virtue  of 
its  laws  at  the  time  the  intestate  died,  in 
view  of  the  fact  that  it  was  so  doing  busi- 
ness there  when  this  suit  was  brought  (as 
the  bill  of  exceptions  alleges),  in  the  ab- 
sense  of  any  statement  in  the  record  that  it 
was  not  80  doing  business  there  when  the 
intestate  died.  In  view  of  the  statement  in 
the  letters,  if  the  only  personal  property 
the  intestate  had  was  the  policy,  as  the  bill 
of  exceptions  states,  it  was  for  the  corpora- 
tion to  show  affirmatively  that  it  was  not 
doing  business  in  Illinois  when  she  died, 
in  order  to  overthrow  the  validity  of  the 
letters,  by  thus  showing  that  the  policy  was 
not  assets  in  Illinois  when  she  died." 

Indeed,  the  contention  that  because  the 
policy  was  issued  by  a  New  York  corpora- 
tion, and  was  payable  in  the  state  of  New 
York,  it  could  not  be  sued  upon  by  one  hav- 
ing possession  of  it  at  the  domicil  of  the  de- 
ceased in  another  state  or  in  a  territory,  is 
directly  contrary  to  the  settled  rule  upheld 
by  the  court  of  appeals  of  the  state  of  New 
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York.  Bulz  v.  Mutual  Reserve  Fund  Life 
A  980,  145  N.  Y.  163,  28  L.  R.  A.  379,  40  N. 
E.  242. 

From  the  analysis  just  made,  it  results 
that  although  a  Federal  question  was  raised 
below  in  a  formal  manner,  that  ouestion, 
when  examined  with  reference  to  toe  aver- 
ments of  fact  upon  which  it  was  made  to 
depend,  is  one  which  has  been  so  explicitly 
decided  by  this  court  as  to  foreclose  further 
argument  on  the  subject,  and  hence  to  cause 
the  Federal  question  relied  upon  to  be  de- 
void of  any  substantial  foundation  or  merit. 
This  being  so,  the  case  is  brouffht  directly 
within  the  rule  announced  in  New  Orleana 
Watencorka  Co,  v.  Louieiana,  185  U.  S.  330, 
346,  46  L.  ed.  936,  941,  22  Bup.  Ct.  Rep. 
691,  and  authorities  there  cited.  It  is  like- 
wise also  apparent  from  the  analysis  pre- 
viously made  that  even  if  the  formal  raising 
of  a  Federal  question  was  alone  considered 
on  the  motion  to  dismiss,  and  therefore  the 
unsubstantial  nature  of  the  Federal  ques- 
tion for  the  purposes  of  the  motion  to  dis- 
miss were  to  be  put  out  of  view,  the  judo- 
ment  below  would  have  to  be  afflrmeo. 
This  follows,  since  it  is  plain  that  as  the 
substantiality  of  the  claim  of  Federal  right 
is  the  matter  upon  which '  the  merits  de- 
pend, and  that  claim  being  without  any  sub- 
stantial foundation,  the  motion  to  affirm 
would  have  to  be  granted  under  the  rule  an- 
nounced in  Chanute  v.  Trader,  132  U.  S. 
210,  33  L.  ed.  345,  10  Sup.  Ct  Rep.  67, 
Riohardaon  v.  LouiaviUe  d  *N.  R.  Co,  169  U.[815] 
S.  128,  42  L.  ed.  687,  18  Sup.  Ct  Rep.  268, 
and  Blyihe  v.  Hinckley,  180  U.  S.  338,  46 
L.  ed.  561,  21  Sup.  Ct  Rep.  390.  This  beins 
the  case,  it  is  obvious  that  on  this  record 
either  the  motion  to  dismiss  must  be  al- 
lowed or  the  motion  to  affirm  granted,  and 
that  the  allowance  of  the  one  or  the  grant- 
ing of  the  other  as  a  practical  question  will 
have  the  like  effect,  to  finally  dispose  of  this 
conUoversy.  The  question  then  is.  To 
which  of  the  motions  should  the  decree 
which  we  are  to  render  respond?  As  this  is 
a  case  governed  by  the  principles  controlling 
writs  of  error  to  state  courts,  it  follows  that 
the  Federal  question  upon  which  the  juris- 
diction depends  is  also  the  identical  ques- 
tion upon  which  the  merits  depend,  and 
therefore  the  unsubstantiality  of  the  Fed- 
eral question  for  the  purpose  of  t}ie  motion 
to  dismiss  and  its  unsubstantiality  for  the 
purpose  of  the  motion  to  affirm  are  one  and 
the  same  thing, — ^that  is,  the  two  ques- 
tions are  therefore  absolutely  coterminous. 
Hence,  in  reason,  the  denial  of  one  of  the 
motions  necessarily  involves  the  denial  of  the 
other,  and  hence,  also,  one  of  the  motions 
cannot  be  allowed  except  upon  a  ground 
yrhich  also  would  justify  the  allowance  of 
the  other.  Under  this  state  of  the  case 
(there  being,  of  course,  no  inherently  Fed- 
eral question,  Bvxifford  ▼.  Templeion,  185 
U.  S.  487,  493,  46  L.  ed.  1005,  1008,  22  Sup. 
Ct  Rep.  783),  we  think  the  better  practice 
is  to  cause  our  decree  to  respond  to  the 
question  which  arises  first  in  onler  for  deci- 
sion, that  is,  the  motion  to  dismiss,  and 
therefore  the  writ  of  error  ie  dismieeed, 
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FIDELITY    &    DEPOSIT  COMPANY  OF 
MARYLAND,  Plff.  in  Err., 

V. 

UNITED  STATES  OF  AMERICA  TO  THE 
USE  OF  LEWIS  E.  SMOOT. 

(See  S.  C.  Reporter's  ed.  316-322.) 

Btare  deoitis — failure  to  give  reasons  for  de- 
cision— validity  of  court  rule  requiring 
affidavit  of  defense — right  to  trial  "by 
jury. 

^1.  Tbe  authority  of  a  declalon  of  the  Supreme 
Court  of  the  United  States  upholding  a  rule 
of  a  court  of  the  District  of  Columbia  Is  not 
lessened  by  the  former  court's  failure  to  give 
the  grounds  for  Its  decision,  as  this  omission 
does  not  gWe  rise  to  an  Inference  that  It  had 
doubts  as  to  the  validity  of  the  rule,  but 
rather  that  It  regarded  the  grounds  of  chal- 
lenge to  such  yalldlty  as  without  founda- 
tion. 

2.  The  constitutional  right  of  trial  by  Jury  Is 
not  denied  by  rule  73  of  the  supreme  court 
of  the  District  of  Columbia,  authorising 
Judgment  for  plaintiff  for  want  of  a  suffi- 
cient affidavit  of  defense  In  actions  ea  con- 
tractu In  which  plaintiff  has  filed  a  support- 
ing affidavit. 

t.  An  action  against  principal  and  surety  on  a 
bond  to  Insure  the  faithful  performance  of  a 
contract  Is  one  ^'arising  ew  contractu,"  with- 
in the  meaning  of  rule  78  of  the  supreme 
court  of  the  District  of  Columbia,  author- 
ising judgment  for  plaintiff  In  such,  actions 
for  want  of  a  sufficient  affidavit  of  defense. 

4.  Copies  of  the  bonds  In  suit,  and  of  the  con- 
tracts the  faithful  performance  of  which  they 
were  executed  to  secure,  need  not  be  filed  In 
order  to  comply  with  the  provisions  of  rule 
78  of  the  supreme  court  of  the  District  of 
Columbia,  that  In  actions  ew  contractu  a 
plaintiff  who  has  filed  an  affidavit  setting  out 
distinctly  his  cause  of  action  shall  be  enti- 
tled to  Judgment  unless  a  sufficient  affidavit 
of  defense  Is  filed. 

[No.  381.] 

Buhmitted  October  SI,  1902.    Decided  De- 
cember 1,  1902. 

IN  ERROR  to  the  Court  of  A|>peaJs  of  the 
District  of  Columbia  to  review  a  judg- 
ment which  afiirmed  a  judgment  of  the  Su- 
preme Court  of  the  District  entered  under 
the  73d  rule  for  failure  of  the  defendant  to 
file  with  his  plea  a  sufficient  affidavit  of  de- 
fense.   Affirmed. 

See  same  case  below,  30  Wash.  L.  Rep. 
532. 

Statement  by  Mr.  Justice  MoKeanas 
[816]  *Thi8  action  wa«  brought  in  the  supreme 
court  of  the  District  of  Columbia,  by  de- 
fendant in  error,  against  one  Peyton  D. 
Vinson,  as  principal,  and  plaintiff  in  error 
as  surety,  on  certain  bonds,  to  recover  the 
sum  of  $530.06.    One  of  the  bonds  was  in 

Nora. — On  the  right  to  trial  by  jury — see 
notes  to  Grand  Rapids  ft  I.  R.  Co.  v.  Sparrow 
(C.  C.  W.  D.  Mich.)  1  L.  R.  A.  480;  Anderson 
V.  O'Donnell  (8.  C.)  1  L.  R.  A.  632:  Ellen- 
becker  v.  Plymouth  County  Dlst.  Ct.  83  L.  ed. 
U.  8.  801 :  Perego  v.  Dodge,  41  L.  ed.  U.  8.  .13 ; 
and  Thompson  v.  Utah,  42  L.  ed.  U.  8.  1061. 
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the  penal  sum  of  $25,000,  for  the  faithful 
performance  of  the  covenants  and  conditiona 
of  a  contract  entered  into  by  said  Vinsos 
with  t^e  District  of  Columbia.  It  was  cove- 
nanted in  the  bond  that  Vinson  would 
"promptly  make  payments  to  all  ^rsona 
supplying  him  with  labor  or  materials  in 
the  prosecution  of  the  work  provided  for  in 
said  contract."  And  it  was  alleged  in  the 
declaration  that  Lewis  E.  Smoot  furnished 
said  Vinson  certain  materials,  which  were 
used  by  the  latter  in  the  completion  of  the 
work  under  the  contract,  of  the  value  $599.- 
73,  of  which  amount  only  $206.95  was  paid^ 
leaving  a  balance  of  $392.78  due. 

The  other  bond  was  for  the  penal  sum  of 
$6,000,  with  like  covenants  and  conditions. 
The  declaration  alleced  that  said  Smoot 
furnished  materials  of  the  value  of  $143.28 
to  Vinson,  which  were  used  in  the  perform- 
ance of  the  latter 's  contract  with  the  Dis- 
trict of  Columbia,  and  that  said  amount 
was  not  paid,  though  demanded.  And  re- 
covery of  said  amounts  due  was  pray^ 
against  Vinson  and  the  plaintiff  in  error, 
amounting  *to  the  sum  of  $530.06.  The  dec- [8 17] 
laration  was  accompanied  by  an  affidavit 
made  by  Smoot  under  the  requirements  of 
rule  73  of  the  court,  hereinafter  set  out. 
The  affidavit  was  very  full  and  circumstan- 
tial, and  virtually  repeated  the  declaration. 

The  plaintiff  in  error  filed  pleas  to  the 
declaration,  in  which  it  alleged  that  neither 
it  nor  Vins<m  owed  the  sums  of  money  de- 
manded, or  any  part  of  either,  "in  the  man- 
ner and  form  as  the  said  United  States 
above  complained."  And  also  pleaded  that 
neither  it  nor  Vinson  had  brc^en  the  condi- 
tions, or  any  of  them,  on  said  bonds  ''in  the 
manner  and  form  as  the  said  United  Statea 
had  above  complained." 

The  plaintiff  in  error  on  March  14,  1902^ 
filed  the  following  affidavit  of  defense: 

"J.  Spriffg  Poole,  being  first  duly  sworn, 
deposes  and  saj^s: 

^'1.  That  he  is  now,  and  for  ten  years  last 
past  has  been,  the  general  agent  for  the 
District  of  Columbia  of  the  Fidelity  &  De- 
posit Company  of  Maryland,  the  defendant 
m  the  above-entitled  cause. 

"2.  That  the  said  defendant  admits  the 
execution  of  the  bonds  as  alleged  in  the  dec- 
laration in  said  cause. 

'*3.  That  the  said  defendant,  its  officera 
and  agents,  has  no  personal  knowledge  of 
the  contracts  alleged  in  said  declaration  to 
have  been  entered  into  by  and  between 
Lewis  E.  Smoot  and  Peyton  D.  Vinson,  or 
of  the  indebtedness  alleged  to  be  due  from 
said  Vinson  to  said  Smoot  under  said  al- 
lied contracts;  that  the  said  defendant,  ita 
officers  and  agents,  has  not  sufficient  infor- 
mation, in  the  opinion  of  the  affiant  and  of 
the  counsel  of  said  defendant,  its  attorney 
of  record  in  said  cause,  to  be  safe  in  admit- 
ting or  denying  under  oath  the  allegations 
of  said  declaration  in  regard  to  said  con- 
tracts between  said  Smoot  and  Vinson,  or 
the  indebtedness  thereunder,  and  in  so  far 
48  said  defendant  is  sought  to  be  charged 
with  the  payment  of  said  alleged  indebted* 
ness  from  Vinson  to  Smoot  it  calls  for  strict 
proof  of  said  alleged  indebtedness. 
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'4.  That  said  defendant  is  advised  by  its 
counsel  that  it  is  entitled  under  the  law  of 
the  land  to  trial  by  jury  as  to  the  truth  of 
the  allegations  of  the  declaration  in  regard 
to  said  alleged  contracts  between  the  said 
[S18j8nioot  and  Vinson  and  the  *all^ed  indebt- 
edness under  said  contracts ;  that  said  defend- 
ant does  not  waive,  but  expressly  claims, 
the  benefit  of  the  right  of  trial  by  jury,  and 
prays  that  this  honorable  court  will  not  en- 
ter judgment  against  it,  the  said  defendant^ 
without  trial  by  jury  upon  the  issues  ten- 
dered l^  the  pleas  filed  to  said  declaration. 

"That  this  prayer  for  trial  by  jury  is  not 
made  for  the  purpose  of  delay,  but  solelv 
because  the  defendant  is  advised  by  counsel, 
and  believes,  that,  under  the  law  of  the 
land,  it  is  entitled  to  trial  by  jury  in  this 
cause,  and  that  it  cannot  waive  or  surrender 
that  right  without  exposing  itself  to  the 
danger  of  being  deprived  of  its  property 
without  due  process  of  law." 

On  the  18th  of  March  the  defendant  in 
error  filed  a  motion  "for  judgment,  under 
the  73d  rule,  for  failure  of  tne  defendant 
to  file  with  his  plea  a  sufficient  affidavit  of 
defense." 

Upon  hearing,  the  motion  was  granted 
and  judgment  entered  as  prayed  for  in  the 
declaration.  The  judgment  was  affirmed  by 
the  court  of  appeals,  and  the  case  was  then 
brought  here. 

The  73d  rule  is  as  follows: 

"In  any  action  arising  ea  ooniraotu,  if 
the  plaintiff  or  his  agent  shall  have  filed, 
at  the  time  of  bringing  his  action,  an  affi- 
davit setting  out  distinctly  his  cause  of  ac- 
tion, and  the  sum  he  claims  to  be  due,  ez- 
dnsive  of  all  set-offs  and  just  grounds  of 
defense,  and  shall  have  served  uie  defend- 
ant with  copies  of  his  declaration  and  of 
said  affidavit^  he  shall  be  entitled  to  a  judg- 
ment for  the  amount  so  claimed,  with  inter- 
est .  and  costs,  unless  the  defendant  shall 
file,  along  with  his  plea,  if  in  bar,  an  affi- 
davit of  defense  denying  the  right  of  the 
plaintiff  as  to  the  whole  or  some  specified 
part  of  his  claim,  and  specifically  stating 
also,  in  precise  and  distinct  terms,  the 
grounds  of  his  defense,  which  must  be  such 
as  would,  if  true,  be  sufficient  to  defeat  the 
plaintiff's  claim  in  whole  or  in  part.  And 
where  the  defendant  shall  have  acknowl- 
edged in  his  affidavit  of  defense  his  liability 
for  a  part  of  the  plaintiff's  claim  as  afore- 
said the  plaintiff,  if  he  so  elect,  may  have 
judgment  entered  in  his  favor  for  the 
amount  so  confessed  to  be  due. 

'*Sec.  2.  The  provisions  of  this  rule  shall 
not  apply  to  defendants  who  are  representa- 
tive<i  of  a  decedent's  estate  except  when  the 
affidavit  filed  with  the  declaration  sets 
[819]  forth  that  the  contract  *sued  on  was  direct- 
ly with  such  representative,  or  that  a  promise 
to  pay  was  made  by  him. 

'*Sec.  3.  When  the  defendant  is  a  corpo- 
ration, the  affidavit  of  defense  may  be  made 
by  an  officer,  agent,  or  attorney  of  such  oor- 
poratiuD. 

"Rules  of  the  supreme  court  of  the  Dis- 
trict   of    Columbia   adopted   at  the   April 
term,  18?>8,  p.  28." 
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Mr,  It.  H.  Poole  submitted  the  cause  for 
plaintiff  in  error: 

Judicial  proceedings  cannot  be  valid  un- 
less they  proceed  upon  inquiry  and  render 
judgment  only  after  trial. 

Hovey  v.  Elliott,  167  U.  8.  409,  42  L.  ed. 
215,  17  Sup.  Ct.  Rep.  841. 

The  73d. rule  is  "inconsistent"  with  that 
provision  of  the  District  Code  which  con- 
tinues the  "common  law"  in  force  in  the 
District. 

3  Bl.  Com.  p.  342;  Tayloe  v.  Riggg,  1  Pet» 
696,  7  L.  ed.  277;  Ew  parte  Fiak,  113  U.  8. 
713,  28  L.  ed.  1117,  6  Sup.  Ct.  Rep.  724; 
Boyd  v.  United  States,  116  U.  S.  616,  29  L. 
ed.  746,  6  Sup.  Ct.  Rep.  624;  Union  P.  R. 
Co,  V.  Botsford,  141  U.  8.  260,  36  L.  ed. 
734,  11  Sup.  Ct.  Rep.  1000. 

The  affirmative  description  of  the  cases  in 
which  the  jurisdiction  may  be  exercised  im- 
plies a  negative  on  the  exercise  of  such 
power  in  other  cases. 

Marbury  v.  Madison,  1  Cranch,  174,  2  H 
ed.  72. 

The  courts  which  affirm  the  validity  of  the 
rule  characterize  ew  parte  affidavits,  upon 
which  alone  judgment  is  rendered  under  the 
rule,  as  "a  kind  of  testimony  the  law  ab- 
hors, and  never  resorts  to  except  in  case  of 
necessity." 

Fries  v.  Fries,  1  MacArth.  294. 

Such  evidence  lacks  the  essential  element 
and  crucial  test  of  cross-examination,  and 
presents  more  frequently  the  ingenious  ma- 
nipulation of  counsel  than  the  candid  testi- 
mony  of  witnesses. 

Hart  V.  Bines,  10  App.  D.  O.  373;  Stand- 
ard (HI  Co.  V.  Oeser,  11  App.  D.  C.  86. 

The  rule  is  "inconsistent"  with  the  com- 
mon-law principle  governing  the  burden  of 
proof. 

Reeves  v.  Low,  8  App.  D.  C.  116;  Daniele 
V.  Solomon,  11  App.  D.  C.  176;  United 
States  ea  rel,  de  Yturbide'y,  Metropolitan 
Club,  11  App.  D.  C.  201;  Faul  v.  Hulick;  IB 
App.  D.  C.  22. 

A  contested  issue  of  fact  at  common  law 
can  only  be  determined  bv  a  trial  before  a 
jury  of  twelve  men,  and  the  unanimous  ver- 
dict of  those  twelve  men  upon  the  issue. 

Distriot  of  Columbia  v.  Humphries,  12 
App.  D.  G.  127. 

In  the  District  of  Columbia  the  common 
law  prevails,  except  as  it  may  have  been 
changed  or  modified  by  statute. 

Willard  v.  Wood,  1  App.  D.  C.  67;  De 
Forest  v.  United  States,  11  App.  D.  0.  466. 

"Trial  by  jury,  as  it  existed  at  th6  com- 
mon law,"  is  not  "  preserved  "  under  a  "  rule 
depriving  a  party,  under  certain  conditions^ 
of  his  right  to  a  trial  by  jury  in  the  regu- 
lar mode  of  the  common  law." 

Oleason  v.  Hoeke,  6  App.  D.  C.  6. 

The  common-law  ^stem  of  pleading  is  in 
force  in  the  District,  binding  alike  upon  this 
court  and  the  inferior  courts,  in  the  absence 
of  statutory  provisions  changing  that  law. 

Marine  Ins.  Co.  v.  Hodgson,  6  Cranch, 
219,  3  L.  ed.  204;  United  States  v.  EUason, 
16  Pet.  301,  10  1m  ed.  972;  MeKenna  t. 
Fisk,  I  How.  249,  11  L.  ed.  120;  Baker  r. 
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^himminga,  181  U.  S.  122,  45  L.  ed.  778,  21 
4Sup.  Gt  Rep.  578. 

Ohaxiges  m  the  common-law  system  of 
■^ding  in  the  District  are  to  be  made  by 
Congress. 

Baker  v.  Cummings,  181  U.  S.  122,  45  L. 
*ed.  77t,  21  Sup.  Gt.  Hep.  578;  3  Bl.  Com. 
91,  84;  Boach  v.  YanRiBwich,  MacArth.  & 
M.  178;  Prigg  v.  Pennsylvania,  Id  Pet.  617, 
dO  Ik  «d.  1089. 

The  actions  ew  contractu  to  which  the  rule 
lias  reference  are  necessarily  such  as  arise 
•upon  money  demands  pure  and  simple, —  ac- 
itions  for  a  liquidated  and  specific  amount  of 
«non^,  for  the  payment  of  which  there  is 
s«n  express  contract  between  the  parties,  or 
4E6r  wliich  the  law  implies  a  contract. 

Oeane  v.  Echols,  2  App.  D.  C.  528.  See 
^so  BaiUy  v.  District  of  Columbia,  4  App. 
D.  G.  369,  171  U.  S.  161,  43  L.  ed.  118,  18 
^up.  Gt.  Hep.  868. 

The  demand  which  the  affidayit-of-defense 
^w  makes  upon  parties  sued,  to  set  forth, 
within  a  comparatively  short  space  of  time 
■^mnd  with  a  considerable  degree  of  precision 
4Bind  minuteness  of  detail,  a  complete  defense 
to  the  cause  of  action,  must  necessarily  pro- 
<:eed  upon  the  supposition  that  the  party  ia 
speaking  of  his  own  affairs. 

Endlich,  Affida,vits  of  Defense,  )  317. 

Bonds  with  collateral  conditions  are  not 
"within  the  spirit  or  principle  of  the  affi- 
><lavits-of-d^ense  rule. 

Endlich,  Affidavits  of  Defense,  81  1^0,  100, 
aOl,  103-106,  107-110. 

The  same  is  true  of  a  "  contract  of  sorely- 
iship  for  goods,  etc.,  to  be  furnished  to  a 
tUiird  person." 

Jfatd.  8  158. 

instruments  which  mre  executory  on  the 
IplaintifTs  part,  or  which  for  any  reason  rs- 
«[mre  averments  supplemental  to  the  copy 
ifiled,  to  oomplete  the  showing  of  defendant's 
Qiabtiity,  are  without  the  affidavit-of -defense 
law. 

Ibid.  IS  171,  178. 

Contracts  under  which  the  defendant's  lia- 
bility  is  in  any  manner  conditional  are  out^ 
«ide  the  scope  and  legitimate  intention  of 
Afae  affidavit-of-defense  law. 

Ibid.  S  182. 

It  is  not  evei^  case  of  assumpsit,  express 
4>r  implied,  which  comes  within  the  rule, 
i4»ut  only  those  in  which  there  is  some  direct 
<iealing  between  plaintiff  and  defendant. 

ibid.  S  225. 

Without  violation  of  the  fundamental  rule 
^  evidence  that  the  best  evidence  must  be 
iproduced,  the  contents  of  the  bonds  in  suit 
.and  of  the  contracts  between  the  District 
<and  Vinson  could  not  be  proved  by  the  plain- 
«tiff'8  eflp  j^te  affidavit 

Ibid.  §§  227,  228;  Sebree  v.  Dorr,  9 
\WheaJt.  563,  6  L.  ed.  161. 

.A  general  and  excellent  test  of  the  suffi- 
tolen^  €d  an  affidavit  of  defense  is  contained 
on -the  rule  that,  if  it  put  the  plaintiff  upon 
ipneef  «f  any  matter  oe^ors  the  instrument 
><4r'«»py),  it  will  be  sufficient  to  prevent 
jvulgBieott.  Gonversely,  if  the  plaintiff  be 
<obligsd,  «a  order  to  make  out  his  case 
against  the  defendant,  to  introduce  matten 


dehors  the  copy  filed  by  him  as  the  basis 
and  sole  evidence  of  his  claim,  he  cannot  be 
entitled  to  judgment;  for  if  that  rule  means 
anything  it  means  that  the  plaintiff's  case, 
as  regards  the  defendant's  liability,  must 
rest  upon  the  face  of  the  copy,  unaided  by 
any  extraneous  averments. 

Endlich,  Affidavits  of  Defense,  99  289-293. 

As  the  statute  which  created  the  right  to 
such  a  recovery  also  prescribed  the  remedy, 
that  remedy  was  -exclusive  of  all  others  for 
the  enforoement  of  that  right. 

Stephens  v.  MonongaheUi  Nat,  Bank,  111 
U.  S.  197,  28  L.  ed.  399,  4  Sup.  Gt.  Rep.  336; 
Slacum  V.  Pomery,  6  Granch,  221,  3  L.  ed. 
204. 

When  the  case  turns,  in  whole  or  in  part, 
upon  the  construction  to  be  given  to  an  in- 
strument in  writing,  the  original  or  a  copy 
should  be  filed  as  an  exhibit 

Whitaker  v.  Middle  States  Loan,  Bldg, 
do  Oonstr.  Co.  7  App.  D.  G.  207;  Siggers  v. 
Snow,  15  App.  D.  G.  408. 

It  is  the  court's  duty  to  construe  all  writ- 
ten instruments  given  in  evidence,  as  a  ques- 
tion of  law. 

United  States  v.  Hodge,  6  How.  282,  12  U 
ed.  439. 

Defendant's  affidavit  is  sufficient  to  put 
the  plaintiff  to  proof. 

5  Wasl|.  L.  Rep.  130;  Young  v.  Orundy, 

6  Granch,  51,  3  L.  ed.  149;  Brown  v.  Pierce, 

7  WaU.  205,  19  L.  ed.  134. 

The  rule  is  inconsistent  with  the  laws  of 
the  United  States,  because  it  impairs  de- 
fendant's right  to  "due  process  of  law." 

Hovey  v.  Elliott,  167  U.  S.  409,  42  L.  ed. 
215,  17  Sup.  Gt  Rep.  841. 

The  rule  is  inconsistent  with  such  laws, 
because  it  impairs  defendant's  right  to 
''trial  by  jury"  in  cases  within  the  7th 
Amendment  and  authorizes  summary  judg- 
ment against  him  in  such  cases  without 
such  trial. 

Barney  v.  Sohmeider,  9  Wall.  248,  19  L. 
ed.  648;  Hodges  v.  Boston,  106  U.  S.  408, 
27  L.  ed.  169,  1  Sup.  Gt  Rep.  307;  Baylis 
V.  Travellers^  Ins.  Co.  113  U.  S.  316,  28  L. 
ed.  989,  5  Sup.  Gt  Rep.  494;  Capital  Trao- 
tion  Co.  V.  Hof,  174  U.  6.  1,  43  L.  ed.  873, 
19  Sup.  Gt  Rep.  580. 

The  rule  is  inconsistent  with  such  laws, 
because  it  impairs  defendant's  right  to  the 
protection  of  the  statutory  *'  mode  of  proof," 
and  authorizes  the  entry  of  summary  judg- 
ment against  him  without  such  proof. 

Union  P.  R.  Co.  v.  Botsford,  141  U.  8. 
250,  35  L.  ed.  734,  11  Sup.  Gt  Rep.  1000; 
E(s  parte  Fisk,  113  U.  S.  713,  28  L.  ed.  1117, 
5  Sup.  Gt  Rep.  724. 

The  rule  is  inconsistent  with  such  laws, 
because  it  impairs  defendant's  right  to  have 
the  damages  assessed  in  the  manner  pro* 
vided  by  Taw,  and  authorizes  the  entry  of 
summary  judgment  against  him  without 
such  assessment  of  damages. 

Simonton  v.  Winter,  5  Pet  149,  8  L.  ed. 
78. 

The  rule  is  inconsistent  with  such  laws, 
because  it  exacts  of  defendant  in  actions  at 
law  discovery,  in  advance  of  trial,  in  cases 
in  which  he  is  not  required  by  law  to  make 
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^iaooreiy,  and  authorizes  the  entry  of  sum- 
maiy  judgment  against  him  if  he  fails  to 
make  such  discovery. 

Union  P.  R.  Co.  v.  Botaford,  141  U.  S. 
250,  35  L.  ed.  734,  11  Sup.  Ct.  Rep.  1000; 
Boyd  ▼.  United  Statea,  116  U.  S.  616,  29 
L.  ed.  746,  6  Sup.  Ct.  Rep.  524;  Niktional 
Cash'RegUter  Co.  v.  Leland,  37  C.  C.  A. 
S72,  94  Fed.  502,  77  Fed.  242;  Turner  v. 
Bhaekman,  27  Fed.  184;  Suleer  v.  Wataon, 
39  Fed.  414;  Thomaa  v.  American  Freehold, 
Land  d  Morti.  Co.  12  L.  R.  A.  681,  47  Fed. 
554;  Bhellabarger  v.  Oliver,  64  Fed.  307; 
Tabor  v.  Indianapolia  Journal  Newapaper 
Co.  66  Fed:  424;  United  Statea  v.  National 
Lead  Co.  75  Fed.  94;  Deapeaux  v.  Pennayl- 
vomia  B.  Co.  81  Fed.  898. 

The  rule  inverts  the  rule  of  discovery 
laid  down  hy  this  court. 

Brotcn  v.  Bwann,  10  Pet.  502,  9  L.  ed. 
510. 

The  rule  is  inconsistent  with  the  laws  of 
the  United  States,  because  it  violates  the 
rule  requiring  the  best  evidence,  and  permits 
the  contents  of  written  instruments  in  suit 
to   be  proved  by  ex  parte  affidavit. 

Tayloe  v.  Rigga,  1  Pet  596,  7  L.  ed.  277; 
MiUa  V.  Bank  of  United  Statea,  11  Wheat 
439,  6  L.  ed«  614. 

That  formal  proof  of  the  execution  of  in- 
struments in  suit  is  dispensed  with  unless 
denied  under  oath  cannot  authorize  second- 
ary evidence  of  their  contents. 

Behree  v.  Dorr,  9  Wheat.  563^6  L.  ed.  161. 

Mr.  Craadal  Maekey  submitted  the 
eause  for  defendant  in  error: 

The  requirement  of  an  affidavit  of  merits 
in  certain  actions  is  an  old  common-law  rule 
of  practice. 

3  Chitty,  Gen.  Pr.  p.  543;  1  Tidd,  Pr.  p. 
302. 

The  oonstitutionaHty  and  legality  of  the 
rule  have  been  attacked  in  every  jtMsible 
way,  and  the  rule  has  been  everywhere  sus- 
tained. 

Vanatta  v.  Anderaon,  3  Binn.  423;  J7o/f- 
man  v.  Locke,  19  Pa.  57;  Lord  v.  Ooeon 
Bank,  20  Pa.  387,  59  Am.  Dec.  728;  Law- 
ranee  v.  Borm,  86  Pa.  225;  Randall  v. 
Weld,  86  Pa.  357 ;  Lawranoe  v.  Bmedley,  6 
W.  N.  C.  42;  Honeywell  v.  Tonery,  5  Kulp, 
360;  Krause  v.  Pennaylvania  R.  Co.  20  W. 
K.  C.  Ill;  Hunt  v.  Lucaa,  99  Mass.  404; 
Merchanta'  Nat.  Bank  v.  Olendon  Co.  120 
Mass.  97;  McDonnell  v.  Olaoell,  17  111.  375; 
Roberta  v.  Thompaon,  28  111.  79;  Honore  v. 
Home  Nat.  Brink,  80  111.  489;  Harrea  v. 
Com.  35  Pa.  416. 

In  the  District  of  Columbia  the  constitu- 
tionality and  legality  of  the  73d  rule  is  no 
longer  an  open  question. 

Cropley  v.  Vogeler,  2  App.  D.  C.  28; 
Foertach  v.  CfermuiUer,  2  App.  D.  C.  340; 
Bmoot  T.  Rittenhouae,  27  Wash.  L.  Rep. 
741. 

Rule  28  of  the  supreme  court  of  New 
York  requires  an  affidavit  of  defense  to  pre- 
vent judgment  in  all  common-law  actions. 

3  Wait,  Pr. 

The  statute  of  Massachusetts  requires  an 
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affidavit  of  defense  in  all  oommon-law 
tions. 

Hunt  V.  Lucaa,  99  Mass.  404. 

Even  at  common  law,  in  certain  cases,  af* 
fidavits  of  defense  were  required  to  be  drawn 
with  great  technical  skill  and  accuracy  ta 
prevent  judgment  for  the  plaintiff. 

Chitty,  Gen.  Pr.  543 ;  1  Tidd,  Pr.  302: 

The  rule  requires  no  more  than  that  the 
defendant  shall  file  a  special  plea  under 
oath,  where  the  plaintiff  makes  an  affidavit 
of  merits. 

Cropley  v.  Vogeler,  2  App.  D.  C.  28 ;  Lauh-' 
ranee  v.  Borm,  86  Pa.  225;  Hunt  v.  Lucaa^ 
91)  Mass.  404;  Honore  v.  Home  Nat.  Bankp. 
SO  iU.  489. 

Actions  against  sureties  on  bonds  ar» 
within  the  purview  of  the  rule. 

Couraet^  v.  Broicning,  86  111.  57 ;  Myera  r. 
Shoneman,  90  111.  80. 

The  contracts  and  bonds  being  matters  off 
public  record,  it  was  not  even  necessary  lor 
the  plaintiff  to  make  profert  of  them. 

United  States  v.  Ritchie,  3  Maekey,  1621 

The  allegation  of  profert  only  nee<l  be 
made  in  the  declaration,  and  the  deed  ia 
then,  constructively,  in  possession  of  the- 
court. 

Bouvier,  Law  Diet.  700;  Tucker  v.  State,, 
uae  of  Kneighton,  11  Md.  322;  Oermain  v. 
Wilgua,  14  C.  C.  A.  561,  29  U.  S.  App.  564^ 
67  Fed.  597. 

Mr.  Justice  MeKenna  delivered  the 
opinion  of  the  court: 

The  principal  assignments  of  error  are  re- 
ducible to  these  contentions:  (1)  The 
court  had  no  power  to  enact  the  rule;  (2) 
that  the  rule  was  invalid,  in  that  it  de- 
prived defendants  of  due  process  of  law  and 
the  right  of  trial  by  jury,  in  contravention 
of  the  Constitution  of  the  United  States  and 
"the  mode  of  proof  of  trial"  prescribed  by 
Revised  Statutes,  $$  861  et  aeq. 

The  rule  was  formerly  number  75  and  hae 
existed  a  long  time.  The  court  of  appeals 
of  the  District  has  sustained  its  validity  in 
a  number  of  cases.  This  court  also  sus- 
tained its  validity  in  Smoot  v.  Rittenhouae 
[27  Wash.  L.  Rep.  741]  decided  January  10» 
1876. 

The  case  is  questioned  as  authority  be» 
cause,  .it  is  said,  that  ''if  this  court  upheld 
a  rule  of  such  important  character  and 
doubtful  validity  it  would  ffive  the  grounds, 
of  its  decision."  But  the  objection  assume* 
that  the  court  had  doubts.  The  better  in- 
ference is  that  the  court  regarded  the 
grounds  of  challenge  to  the  validity  of  the 
rule  as  without  foundation.  And  its  va- 
lidity was  challenged  and  necessarily  passed 
oh,  which  disposes  of  contention  that  the 
decision  was  based  on  another  point. 

2.  There  is  but  one  element  in  this  con- 
tention,— the  right  of  a  jury  trial.  In 
passing  upon  it  we  do  not  think  it  necessary 
to  follow  the  details  of  counsel's  elaborate 
argument.  In  Smoot  v.  Rittenhouae  [27 
Wash.  L.  Rep.  741]  the  validity  of  the  rule 
was  sustained,  as  *well  as  the  power  of  the[3801 
court  to  make  it.  If  it  were  true  that  the 
rule  deprived  the  plaintiff  in  error  of  the 
right  of  trial  by  jury,  we  should  pronounce 
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it  void  without  reference  to  cases.  But  it 
does  not  do  so.  It  prescribes  the  means  of 
making  an  issue.  The  issue  made  as  pre- 
scribed, the  right  of  trial  by  jury  accrues. 
The  purpose  of  the  rule  is  to  preserve  the 
•court  from  frivolous  defenses,  and  to  defeat 
attempts  to  use  formal  pleading  as  means 
to  delay  the  recovery  of  just  demands. 

Certainly  a  salutary  purpose,  and  hardly 
less  essential  to  justice  than  the  ultimate 
means  of  trial.  And  the  case  at  bar  illus- 
trates this.  It  certainly  does  not  seem  un- 
reasonable to  charge  one  who  has  become 
responsible  for  the  performance  of  an  act 
by  another  with  knowledge  of  that  act  or 
with  means  of  ascertaining  it,  so  as  to  state 
a  defense  within  the  liberal  interpretation 
of  the  rule  declared  by  the  court  of  appeals. 

As  early  aS  1879  the  supreme  court  of  the 
District  recited  the  history  of  the  rule,  and 
explained  its  purpose.  "It  is  a  rule,"  the 
court  said,  '*to  prevent  vexatious  delays  in 
the  maturing  of  a  judgment  where  there  is 
no  defense.  .  .  .  Now,  what  does  the 
rule  mean,  this  being  its  office  T  It  is 
couched  in  very  plain  language.  It  says 
the  defendant  shall  set  out  his  grounds  of 
•defense,  and  swear  to  them.  It  does  not 
mean  a  defence  in  all  its  details  of  incident 
and  fact,  but  the  foundation  of  the  defense. 
That  is  all.  Those  grounds  ought  not  to  be 
Tague  and  indefinite.  They  should  have 
significance  and  meaning,  and  should  ex- 
press the  idea  of  defense  upon  the  ground 
to  which  they  are  addressed.  It  was  never 
contemplated  that  this  rule  required  a  par- 
ty to  follow  his  case  through  all  the  lights 
and  shadows  of  the  evidence  in  it.  Thai- 
would  be  to  hold  it  essential  that  he  should 
try  his  case  in  his  plea."  National  Metro- 
politan Bank  v.  Hitz,  MacArth.  &  M.  198. 

This  interpretation  was  affirmed  in  Crop- 
ley.y,  VogcUr^  2  App.  D.  C.  28;  see  also  2 
App.  D.  C.  340;  Oleaaon  v.  HoekCy  6  App. 
D.  C.  1,  12  Ap^.  D.  C.  161;  Bailey  v.  Dis- 
trict of  Columbia f  4  App.  D.  C.  35G. 

And  the  facts  stated  in  the  affidavit  of 
defense  will  be  accepted  as  true.  Strauss 
V.  Hensey,  7  App.  D.  C.  289,  36  L.  R.  A.  92. 

It  would  seem  a  logical  result  of  the  ar- 
[9Sl]gument  of  plaintiff  *in  error  that  there  was 
a  constitutional  right  to  old  forms  of  pro- 
cedure, and  yet  it  seems  to  be  conceded  that 
Congress  has  power  to  change  them,  even  to 
the  enactment  of  rule  73.  The  concession  of 
that  power  destroys  the  argument  based  on 
the  Constitution,  and  whether  Congress  ex- 
ercised the  power  directly  or  delegated  it  to 
the  supreme  court  of  the  district  of  Colum- 
bia can  make  no  difference.  And  that  such 
power  had  been  delegated  to  the  supreme 
court  of  the  District  was  virtually  decided 
in  Smoot  v.  Rittenhouse,  27  Wafth.  L.  Rep. 
741. 

3.  It  is  urged  that  the  causes  of  action  set 
out  in  the  declaration  "are  not  within  the 
purview  of  the  rule."  By  "purview  of  the 
rule"  is  meant,  as  counsel  explains,  the 
spirit  of  the  rule,  and  that,  it  is  urged,  in- 
tends only  "money  demands,  pure  and  sim 
pie,"  not  contracts  of  suretyship  or  condi- 
tional obligations.  It  is,  however,  conceded 
that  the  causes  of  action  are  within  the  let- 
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ter  of  the  rule,  and  we  are  not  disposed  to 
make  exceptions  based  on  disputable  consid- 
erations of  its  spirit  a^nst  the  interpreta- 
tion of  the  court,  which  has  administered 
the  rule  for  many  years. 

4.  Plaintiff  in  error  asserts  the  sulBciency 
of  its  aiffidavit,  and  asserts  the  insuificiency 
of  that  of  defendant  in  error.  In  support 
of  the  latter  assertion,  it  is  claimed,  "copies 
of  the  bonds  in  suit  and  of  the  ccmtraets 
between  the  District  and  Vinson  should 
have  been  filed."  We  may  adopt  the  reply 
of  the  court  of  appeals  of  a  luce  claim  in 
that  court.    That  learned  court  said: 

"There  is  no  merit  in  the  formal  objec- 
tions urged  to  the  declaration  and  support^ 
ing  affidavit  of  the  plaintiff.  The  bond  is 
alleged  to  have  been  executed  in  accordance 
with  the  formal  provision  of  the  statute 
which  makes  it  a  public  record,  and  profert 
of  it  was  not  required  to  be  made.  It  is 
nothing  more  than  a  simple  statutory  obli- 
gation to  pay  any  and  all  demands  against 
the  contractor  of  the  nature  claimed  by  the 
plaintiff.  It  does  not  appear  that  there 
was  any  formal  written  contract  between 
the  contractor  and  the  plaintiff  relating  to 
the  materials  furnished  by  the  latter,  upon 
the  necessary  interpretation  of  which  the 
liability  in  whole  or  in  part  depends.  For 
the  purposes  of  recovery  it  was  sufficient  to 
say,  as  was  done,  that  'plaintiff  a^ec^l  to[3tt] 
furnish  certain  materials  at  a  certsin  price, 
for  use,  by  the  contractor,  that  he  did  fur- 
nish the  sam$  in  specific  amounts,  and  that 
the  contractor  received  them  and  then  re- 
fused to  pay  the  sum  due  for  them." 

The  affidavit  of  plaintiff  in  error  was  not 
sufficient  The  rule  requires  the  affidavit, 
not  only  to  deny  the  right  of  the  plaintiff, 
but  to  state  also  in  precise  and  distinct 
terms  the  grounds  of  defense,  "which  must 
be  such  as  would,  if  true,  be  sufficient  to  de- 
feat ike  plaintiff's  claim  in  whole  or  in 
part."    See  cases  cited  above. 

Finding  no  error  in  the  record,  the  judg- 
ment is  affirmed. 


UNITED  STATES,  Appt^     . 

V, 

EDWARD  A.  MOSELEY. 

(See  S.  C.  Beporter's  ed.  322-327.) 

Claims — telegrams  sent  by  Interstate  Com" 
merce  Commission — necessity  of  disclos- 
ure  of  contents. 

Substantial  compliance  with  the  requirements 
of  the  Comptroller  of  the  Treasnry  that  the 
orU^lnai  telegrams  relating  to  the  business 
of  the  Interstate  Commerce  Commission,  or 
copies  thereof,  or  certlflcatei  that  such  tele- 
grams are  of  a  confidential  nature,  shall  ac- 
company telegraph  vouchers  for  which  cred- 
it is  asked.  Is  made  by  an  order  of  the  Com- 
mission, filed  by  the  secretary  with  his  ac- 
counts, which  directs  him  to  disregard  such 
requirement  as  to  copies  of  telegrams,  and 
declares  that  t>uch  messages  are  so  far  confi- 
dential as  to  justify  the  refusal  to  disclose 
their  contents, ' and  that  the  requirement  for 
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Cbeir  prodoctlon  Is  unreasonable  and  against 
p«bUc  interest. 

[No.  248.] 


mtd   Submitted   October  29,   1902, 
Decided  December  1,  1902. 


APPEAL  from  the  Court  of  Claims  to  re- 
Tiew  a  judgment  which  allowed  a  claim 
of  the  secretary  of  the  Interstate  Commerce 
ioounission  for  the  cost  of  telegrams  sent 
at  the  direction  of  such  Commission.    Af- 


See  same  case  below,  36  Ct  CI.  599. 

The  facts  are  stated  in  the  opinion. 

AmiMtant  Attorney  Oeneral  Pradt  sub- 
Bitted  the  cause  for  appellant: 

The  judicial  power  will  not  interpose  to 
Unit  or  direct  the  action  of  departmental 
officers  in  respect  to  matters  within  their 
diBcretion. 

Deoaiwr  y.  Paulding,  14  Pet.  497,  10  L.  ed. 
«S;  Watkin8  v.  United  f!tate8,9  Wall.  759, 
19  L  ed.  820;  United  States  v.  Fletcher,  147 
U.  S.  664,  37  L.  ed.  322,  13  Sup.  Ct.  Rep.  434. 

Mr.  Holmes  Conrad  argued  the  cause 
aid  died  a  brief  for  appellee: 

The  Supreme  Court  does  not  regard  a  rule 
«f  eonduct  of  the  accounting  officers,  even 
tfamgh  of  forty  jrears'  standii^,  as  affording 
suction  for  overruling  the  statutes. 

United  8tate9  v.  Temple,  105  U.  8.  97,  26 
L.  el  967. 

Keitber  a  court  nor  the  head  of  an  execu- 
tire  de|MLrtment  can  establish  rules  and 
regulations  which  are  not  expressly  or  im- 
pbiedHj  authorized  by  Congress. 

Harvey  ▼.  United  States,  3  Ct  CI.  38; 
Clyde  T.  United  States,  13  Wall.  38,  20  L.  ed. 
479. 

Mr.  Justice  MeKenna  delivered  the 
•piaion  of  the  court: 

This   was    a    petition    in    the    court    of 

PBSjdtims  to  recover  the  *sum  of  $310.37,  dis- 

Allowed  by  the  auditing  officers  of  the  gov- 


The  petitioner  is  secretary  of  the  Inter- 
ftite  Commerce  Commission,  and  the  claim 
<liaallowed  was  incurred  for  telgrams  sent  at 
tbe  direction  of  the  Commission.  Judgment 
ptned  for  the  petitioner  October  28,  1901, 
and  the  United  States  took  this  appeal. 

Tbe  findings  of  fact  and  the  conclusion  of 
Uw  by  the  court  of  claims  were  as  follows: 

*"!  The  claimant  herein,  a  citizen  of  the 
Ciited  States,  is  secretary  and  disbursing 
<9nt  of  the  Interstate  Commerce  Commis- 
«ioD,  asd  as  such  agent  it  becomes  his  duty 
to  disburse  the  moneys  appropriated  by 
Congress  from  time  to  time  to  enable  the 
CoBunisaion  to  carry  out  the  provisions  of 
the  act  of  February  4,  1887,  and  amend- 
■estfl  thereto.  The  disbursements  were 
nade  nnder  the  direction  of  the  Commis- 
<ioB;  and  the  accounts  therefor,  together 
▼ith  itemized  vouchers,  approved  by  the 
chairman  of  the  Commission,  were  present- 
ed to  the  accounting  officers  of  the  Treasuiy 
pepartment  for  the  quarter  and  year  end- 
i^  June  30,  1899 ;  and  also  his  supplemen- 
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tal  accounts,  with  vouchers  so  made  out  and 
approved,  for  the  same  year,  among  which 
were  the  accounts  and  itemized  vouchers 
for  $310.37  for  money  paid  from  time  to 
time  to  the  Western  Union  Telegraph  Com- 
pany and  Postal  Telegraph  Cable  Company 
for  sundry  despatches  sent  over  their  lines 
under  the  direction  of  said  Commission. 

"II.  The  accounts  for  money  so  expended 
for  telegrams  were  disallowed  by  the  Aud- 
itor for  the  State  and  other  Departments, 
and  on  appeal  to  the  Comptroller  of  the 
Treasury  the  decision  of  the  Auditor  was 
sustained  on  the  ground  that  the  claimant 
had  not  complied  with  the  requirement  of 
the  Comptroller  to  furnish  the  original 
telegrams  or  copies  thereof,  or,  if  of  a  con- 
fidential nature,  to  furnish  in  lieu  thereof 
a  certificate  to  that  effect  signed  by  the 
chairman  of  the  Commission. 

*'In  response  to  that  ruling  the  claimant 
presented  and  filed  with  his  said  accounts 
the  following  order,  issued  by  the  Commis- 
sion Aprih27,  1899: 

"  'That  so  much  of  the  Comptroller's  com- 
munication as  requires  *copies  of  telegrams  [324) 
relating  to  the  business  of  the  Commission 
to  accompany  telegraph  vouchers  for  which 
credit  is  asked  be  disregarded  by  the  secre- 
tary and  disbursing  agent,  the  Commission 
holding  that'  such  messages  are  so  far  con- 
fidential as  to  justify  refusal  to  disclose 
their  contents,  and  that  the  requirement 
for  their  production  is  unreasonable  and 
against  public  interest.' 

"And  that  the  Interstate  Commerce  Com- 
mission did,  tihrou^  their  secretary,  ad- 
dress to  the  Hon.  K.  J.  Tracewell,  Comp- 
troller of  the  Treasury,  a  letter  dated  Octo- 
ber 4,  1900,  containing  an  invitation  to  in- 
spect the  books,  papers,  and  other  matters 
relating  to  the  accoimts  of  the  disbursing 
agent,  as  follows,  viz.: 

"'By  the  act  of  March  15,  1898  (Acts 
1897-99,  page  316  [30  Stat,  at  L.  chap. 
68]),  it  is  provided: 

"'Sec.  5.  All  books,  papers,  and  other 
matters  relating  to  the  accounts  of  officers 
of  the  government  in  the  District  of  Co- 
lumbia shall  at  all  times  be  subject  to  in- 
spection and  examination  by  the  Comptrol- 
ler of  the  Treasury  and  the  Auditor  of  the 
Treasury  authorized  to  settle  such  accounts, 
or  by  the  duly  authorized  agents  of  either 
of  said  officers.' 

"'I  am  authorized  by  the  Commission  to 
extend  to  the  officers  and  agents  referred  to 
in  this  section  the  fullest  opportunity  of 
making  such  examination,  in  the  offices  of 
the  Commission,  of  all  such  books,  papers, 
and  other  matter  relating  to  the  accounts  of 
the  disbursing  agents  as  they  may  see  prop- 
er to  examine,  and  among  these  all  such 
telegrams  as  are  embraced  in  the  accounts 
of  the  disbursing  agent.  B^  this  means  the 
objections  which  the  Commission  have  made 
to  the  undue  publicity  of  their  telegrams 
will,  in  some  measure,  be  avoided,  and  the 
purposes  of  the  auditing  officers  should  be 
thereby  fully  attained.' 

"'But  the  decision  of  the  Comptroller 
was  adhered  to.' 

"III.  The  accounts  and  itemized  vouchers 
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were  presented  to  the  aecounting  officers  in 
the  form  prescribed  by  statute;  that  is  to 
say.  that  each  telegram  sent  by  the  Com- 
mission, and  the  cost  thereof,  and  the  dates, 
number  of  words,  persons  from  and  to  whom 
sent,  places  from  and  to  which  sent,  and  the 
charge  for  each  message  transmitted,  were 
fully  shown  in  a  voucher  approved  by  Mar- 
tin A.  Knapp,  chairman,  and  the  defendants 
{826] 'concede  the  correctness  of  the  several 
amounts  so  expended. 

''IV.  After  the  disallowance  of  the  claim- 
ant's accounts  for  the  moneys  so  disbursed 
to  the  Western  Union  Telegraph  Ck)mpany 
and  Postal  Telegraph  Gable  Company,  as 
aforesaid,  and  to  avoid  any  balance  being 
stated  against  him,  he,  under  protest,  paid 
into  the  Treasury  of  the  UnitcKl  States  the 
full  amount  of  the  sum  so  disallowed,  to 
wit,  $310.37. 

"V.  That  prior  to  January,  1899,  the 
original  telegrams,  or  copies  thereof,  or  cer- 
tificates that  such  telegrams  were  of  a  con- 
fidential character,  were  not  required  by  the 
auditing  officers  of  the  Treasury  to  be  pro- 
duced by  the  disbursing  officers  of  the  De- 
partment of  State,  or  the  Postoffice  De- 
partment, or  the  Navy  Department,  or  the 
Interstate  Commerce  Commission,  with  the 
vouchers  produced  by  these  disbursing  offi- 
cers, for  the  telegrams  sent  from  such  De- 
partments on  official  business. 

"VI.  The  correspondence  by  official  com- 
munications between  the  Comptroller  of  the 
Treasury  and  the  claimant  appears  in  the 
letter  of  June  15,  1900,  from  Edward  A. 
Moeeley,  secretary  and  disbursing  agent,  to 
Hon.  R,  J.  Tracewell,  Comptroller;  letter  of 
July  23,  1900,  from  the  Acting  Comptroller 
to  the  claimant;  the  letter  of  October  4, 
1900,  from  the  claimant  to  the  Comptrol- 
ler, and  the  letter  of  October  6,  1900,  to  the 
claimant;  which  were  filed  as  part  of  the 
claimant's  petition  and  exhibits  therewith, 
"Conclusion  of  law. 

"From  the  foregoing  findings  of  fact  the 
court  decides,  as  a  conclusion  of  law,  that 
the  claimant  is  entitled  to  recover  judg- 
ment against  the  United  States,  on  the  au- 
thority of  the  Moaeley  Case  (35  Ct.  CI.  347) , 
in  the  sum  of  three  hundred  and  ten  dollars 
and  thirty-seven  cents   ($310.37)." 

The  case  is  in  narrow  compass.  There 
is  no  controversy  over  the  fact  of  expendi- 
ture of  the  sum  sued  for,  and  the  court  of 
claims  found  that  "the  accounts  and  item- 
ized vouchers  were  presented  to  the  account* 
ing  officers  in  the  form  prescribed  by  stat- 
ute; that  is  to  say,  that  each  telegram  sent 
by  the  Commission,  and  the  cost  thereof, 
and  the  dates,  number  of  words,  persona 
fM6]*from  and  to  whom  sent,  places  from  and  to 
which  sent,  and  the  charge  for  each  message 
transmitted,  were  fully  shown  in  a  voucher 
approved  by  Martin  A.  Knapp,  chairman, 
and  the  defendants  concede  the  correctness 
of  the  several  amounts  so  expended." 

Belying  on  a  former  decision  between  the 
same  parties  (35  Ct.  CI.  347),  the  court  evi- 
dently thought  that  the  issue  made  by  the 
government  was  not  substantial.  In  that 
case  it  was  said:  "The  claimant's  state- 
ment of  account  being  in  the  form  pre- 
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scribed  by  statute — t.  e.,  'itemized  vouchers 
therefor,  approved  by  the  chairman  of  the 
Commission,'  is  prima  facie  correct.  Th» 
defendants  do  not  controvert  the  fact  of  the 
expenditures  therein  shown  to  have  been 
made  under  the  direction  of  the  Commis- 
sion, nor  of  the  money  paid  into  the  Treas- 
ury; and,  as  under  the  circumstances  of 
this  case  we  have  tio  reason  to  doubt  the 
correctness  or  legality  of  such  expenditures^ 
the  claimant  is  entitled  to  recover,  and 
judgment  will  be  entered  accordingly." 

The  case  comes,  therefore,  to  a  very  nar- 
row question.  The  Act  to  Regulate  Com- 
merce,  as  amended  March  2,  1889  (Rev» 
Stat.  Supp.  690,  chap.  382,  U.  S.  Comp. 
Stat.  1901,  p.  3168),  provides  "all  of  the 
expenses  of  the  Commission  .  .  .  shall 
be  allowed  and  paid  on  the  presentation  of 
itemized  vouchers  therefor  approved  by  the 
chairman  of  the  Commission."    The  appro- 

griation  act  of  the  same  date  (Rev.  Stat, 
upp.  698,  chap.  411)  provides:  "That 
hereafter  expenses  of  the  Interstate  Com- 
merce Commission  shall  be  audited  by  the 
proper  accounting  officers  of  Uie  Treasury."^         • 

It  is  claimed  that  these  provisions  can>be 
reconciled  and  leave  unimpaired  the  first 
as  the  only  condition  of  the  allowance  and 
payment  of  the  expenses  of  the  Commission. 
Not  passing  upon  that,  but  granting  the 
power  of  the  auditing  officers  to  require 
something  more,  we  think  their  requirement 
was  substantially  complied  with. 

It  is  to  be  remembered  that  the  petitioner 
(appellee)  is  but  the  secretary  of  the  Com- 
mission. He  does  not  direct  its  functions, 
its  expenditures,  or  control  its  records. 
He  could  only  submit  the  requirement  of 
the  Comptroller  to  the  Commission  and  its 
response  to  the  Comptroller.  Its  responftc 
was  "that  'so  much'  of  the  Comptroller's [327] 
communication  as  requires  copies  of  tele- 
grams relating  to  the  business  of  the  Com- 
mission to  accompany  telegraph  vouchers 
for  which  credit  is  asked  be  disregarded  by 
the  secretary  and  disbursing  agent,  the 
Commission  holding  that  such  messages  are 
so  far  confidential  as  to  justify  refusal  to 
disclose  their  contents,  and  that  the  re- 
quirement for  their  production  is  unreason- 
able and  against  public  interest."  This  was 
a  substantial  compliance  with  the  require- 
ment of  the  Comptroller. 

Judgment  affirmed. 


C.  ELLIOTT  k  CO.  et  ai,,  Appie^ 

V. 

FERDINAND  TOEPPNER. 

(See  S.  C.  Reporter's  ed.  327-335.) 

Appeal  —  hankruptcf/   proceedings  —  jury 
trial — review  only  by  lorit  of  error. 

A  jadgment  that  a  person  is  not  a  bankrupt, 
entered  by  a  court  of  bankruptcy  on  a  ver- 

Note. — On  diBtinotion  between  appeal  ~a n rf 
writ  of  error — sec  note  to  Miners'  Bank  v.  Iowa 
ew  rel.  District  Prosecutinc  Mtomey,  13  L.  ed. 
U.  S.  867. 
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diet  of  not  guilty  In  a  trial  by  Jury  demanded 
as  of  riglit  under  |  19  of  the  bankruptcy  act 
(80  Stat,  at  L.  551,  chap.  641,  U.  8.  Comp. 
Stat.  1901.  p.  8429),  la  reviewable  only  by 
writ  of  error,  aa  no  power  to  re-examine  the 
facta  determined  by  a  Jury  under  this  sec- 
tlon.  otherwiae  than  according  to  the  rulea 
of  the  common  law,  waa  conferred  by  |  24, 
tnyesting  the  Federal  appellate  courta  with 
**appellate  jurladictlon  of  controverslea  aria- 
ing  in  bankruptcy  proceedinga  from  the 
courta  of  bankruptcy  from  which  they  have 
appellate  Jurladlction  in  other  caaea,'*  or  by 
i  24b,  providing  for  the  revlalon  of  auch  pro- 
ceedinga 'in  matter  of  law,"  or  by  |  25a« 
authorizing  appeals  aa  in  equity  from  a 
Judgment  in  bankruptcy  proceedinga  adjudg- 
ing or  refusing  to  adjudge  defendant  a  bank- 
rupt. 

[Kg.  85.] 

Buhmiited  November  12,  1902.    Decided  De- 
cember 8,  1902. 

ON  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for  the 
Bixth  Circuit  presenting  the  question 
whether  the  proceedings  upon  a  jury  trial 
in  a  bankruptcy  proceeding  can  be  re-exam- 
ined on  an  appeal  from  a  judgment  that  de- 
fendant was  not  a  bankrupt,  entered  on  a 
verdict  of  not  guilty.  Anewered  in  the  neg- 
ative. 

Statement  by  Mr.  Chief  Justice  Fuller  t 
t^KSl  ^Elliott  and  others  filed  their  petition  for 
the  adjudication  of  Ferdinand  Toeppner  as 
a  bankrupt,  in  *the  district  court  of  the 
United  States  for  the  eastern  district  of 
Michigan,  which  averred  that  Toeppner  was 
insolvent,  and  that  he  had  committed  cer- 
tain enumerated  acts  of  bankruptcy  under 
subdivisions  (1),  (2),  and  (3)  of  9  3a  of 
the  bankruptcy  act.  Toeppner  answered, 
denying  that  he  was  insolvent  at  the  time 
the  petition  was  filed,  and  denying  insol- 
rency  at  the  time  of  the  commission  of  the 
acts  charged  under  subdivisions  (2)  and 
(3) ;  and  at  the  same  time  filed  in  writing 
his  demand  for  a  jury  trial.  The  issues 
were  tri^  before  a  jury,  who  returned  a 
verdict  of  not  guilty.  A  motion  for  new 
trial  was  made  and  overruled,  and  the  court 
entered  judgment  adjudginjg;  that  Toeppner 
was  not  a  bankrupt,  and  dismissing,  the  pe- 
tition. From  this  lud^pnent  p&itioners 
praved  an  appeal  to  the  circuit  court  of  ap- 
peals accompanied  with  an  assignment  of 
errors.  No  bill  of  exceptions  was  asked  or 
taken,  and  no  writ  of  error  was  asked  or 
allowed. 

The  appeal  was  allowed  and  duly  perfect- 
ed by  giving  the  bond  required,  and  a  tran- 
script of  the  record  was  filed  in  the  circuit 
court  of  appeals  for  the  sixth  circuit,  which 
included,  in  addition  to  the  proceedings  be- 
fore stated,  what  purported  to  be  the  evi- 
dence heard  by  tne  jury;  exceptions  re- 
servcxl  to  evidence  admitted  or  excluded; 
the  charge  of  the  court,  and  exceptions; 
and  instructions  asked  and  refused,  and  ex- 
ceptions. 

The  errors  assigned  related  exclusively  to 
errors  alleged  to  have  been  committed  dur- 
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inff  the  trial,  before  the  jury,  of  the  issiies 
submitted. 

By  the  certificate  to  the  transcript  by  the 
clerk  of  the  district  court,  and  under  its 
seal,  it  was  certified  that  "the  above  and 
foregoing  is  a  full  and  true  transcript  of 
the  record  in  the  matter  above  entitled; 
that  I  have  carefully  compared  the  same 
with  the  original  records  and  files  of  said 
matter  in  my  office,  and  find  the  same  to  he 
a  true  transcript  of  the  said  originals  *and[329] 
of  the  whole  thereof,  together  with  the  orig- 
inal exhibits  produced  on  the  trial  of  said 
matter." 

After  the  transcript  had  been  filed  Toepp- 
ner moved  the  circuit  court  of  appeals  to 
dismiss  the  appeal,  and  to  strike  from  the 
transcript  so  much  as  purported  to  set  out  . 
the  proceedings  on  the  jury  trial  of  the  is- 
sues submitted  to  the  jury.  The  motions 
coming  on  to  be  argued,  the  court,  being  in 
doubt,  certified  a  statement  of  the  forego- 
ing facts  to  this  court,  together  with  tne 
following  question: 

"Has  this  court,  under  the  appeal  granted 
from  the  judgment  refusing  to  adjudicate 
Ferdinand  Toeppner  a  bankrupt,  authority 
to  re-examine  tne  proceedings  upon  the  jury 
trial,  and  remand  for  a  new  trial  if  it  shall 
appear  from  the  transcript,  as  certified  to 
us,  that  there  was  error  in  instructions 
given  or  refused,  or  in  the  admission  or  re- 
jection of  evidence  T" 


No  brief  was  filed  for  appellants. 

Mr.  Miobaal  Bremnan  submitted  the 
cause  for  appellee.  Mr.  Adolph  Blomian 
was  with  him  on  the  brief. 

Mr.  Chief  Justice  Fuller  delivered  tbm 
opinion  of  the  court: 

The  judgment  of  the  district  court  was  a 
final  judgment  that  Toeppner  was  not  ^  a 
bankrupt,  and  that  the  petition  be  dis- 
missed. The  question  is  wnether  the  judg- 
ment could  be  otherwise  revised  than  on 
writ  of  error,  for  if  a  writ  of  error  should 
have  been  brought,  then  the  circuit  court 
of  appeals  had  no  authority  to  re-examine 
the  proceedings  on  the  jury  trial,  on  appeal, 
or  to  remand  for  a  new  trial  because  of  er- 
ror in  instructions  ^ven  or  refused,  or  in 
the  admission  or  rejection  of  evidence,  ex- 
ceptions not  having  been  preserved  by  a  bill 
of  exceptions. 

Section  18d  of  the  bankruptcy  act  pro- 
vides: "If  the  bankrupt,  or  any  of  his 
creditors,  shall  appear  within  the  time  lim- 
ited, and  controvert  the  facts  alleged  in  the 
petition,  the  judge  shall  determine,  as  soonas 
may  be,  the  issues  presented  *by  the  plead- [380| 
ings,  without  the  intervention  'of  a  jury,  ex- 
cept in  cases  where  a  jury  trial  is  given  by 
this  act,  and  make  the  adjudication  or  dis- 
miss the  petition."  [30  Stat,  at  L.  651, 
chap.  541,  U.  R.  Comp.  Stat.  1901,  p.  3429.] 

By  9  1  of  the  act  "a  person  shall  be 
deemed  insolvent  within  the  provisions  of 
this  act  whenever  the  aggregate  of  his  prop- 
erty, exclusive  of  any  propertv  which  he 
may  have  conveyed,  transferred,  concealed, 
or  removed,  or  permitted  to  be  concealed  or 
removed,  with  intent  to  defraud,  hinder,  or 
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delay  his  creditors,  shall  not,  at  a  fair  valu 
ation,  be    sufficient    in    amount  to  pay  his 
debte." 

By  subdivision  ( 1 )  of  $  3  an  act  of  bank- 
ruptcy is  committed  when  a  person  has 
^'conveyed,  transferred,  concealed,  or  re- 
moved, or  permitted  to  be  concealed  or  re- 
moved, any  part  of  his  property  with  intent 
to  hinder,  delay,  or  defr&ua  his  creditors,  or 
any  of  them;"  but  by  clause  c  "it  shall  be 
a  complete  defense  to  any  proceedings  in 
bankruptcy  instituted  under  the  1st  subdi- 
vision of  this  section  to  allege  and  prove 
that  the  party  proceeded  against  was  not 
insolvent  as  defined  in  this  act  at  the  time 
of  the  filing  the  petition  against  him." 
Oeorge  M,  West  Co,  v.  Lea  Bros.  174  U.  S. 
590,  43  L.  ed.  1098,  19  Sup.  Ct.  Rep.  836. 

Under  subdivisions  (2)  and  (3)  insol- 
vency must  exist  at  the  time  of  the  oommis- 
ftion  of  the  acts  specified. 

In  this  case,  so  far  as  acts  of  bankruptcy 
under  subdivision  (1)  were  charged,  insol- 
vency at  the  time  of  the  filing  of  the  peti- 
tion was  denied,  and  so  far  as  acts  of  bank- 
ruptcy under  subdivisions  (2)  and  (3) 
were  charged,  insolvency  at  the  time  the 
acts  were  committed  was  denied. 

•The  burden  of  proving  solvency  in  pro- 
ceedings under  the  1st  subdivision  was  on 
the  alleigfed  bankrupt  b^  clause  c,  and  on  the 
petitioning  creditors  m  proceedings  under 
the  2d  and  3d  subdivisions,  unless  in  the 
contingency  named  in  clause  d. 

The  issues  presented  by  the  pleadinss 
were  clearly  aefined,  and  Toeppner  made 
written  application  for  a  trial  by  jury,  to 
which  he  was  entitled  b^  $  19,  which  reads: 

"Sec  19.  Jury  Trials. — a.  A  person 
against  whom  an  iifvoluntary  petition  has 
bepn  filed  shall  be  entitled  to  have  a  trial 
by  jury,  in  respect  to  the  (|uestion  of  his  in- 
(331]  solvency,  except  as  *herein  otherwise  pro- 
vided, and  any  act  of  bankruptcy  alleged  in 
such  petition  to  have  been  committed,  upon 
filing  a  written  application  therefor  at  or 
before  the  time  within  which  an  answer 
may  be  filed.  If  such  application  is  not 
filed  within  such  time,  a  trial  by  jury  shall 
be  deemed  to  have  been  waived. 

%.  If  a  jury  is  not  in  attendance  upon 
the  court,  one  may  be  specially  summoned 
for  the  trial,  or  the  case  may  be  postponed, 
or,  if  the  case  is  pending  in  one  of  the  dis- 
trict courts  within  the  jurisdiction  of  a  cir- 
euit  court  of  the  United  States,  it  may  be 
certified  for  trial  to  the  circuit  court  sit- 
ting at  the  same  place,  or  by  consent  of  par- 
ties when  sitting  at  any  other  place  in  the 
same  district,  if  such  circuit  court  has  or 
is  to  have  a  jury  first  in  attendance. 

"c.  The  right  to  submit  matters  in  con- 
troversy, or  an  alleged  offense  under  this 
act,  to  a  jury  shall  be  determined  and  en- 
joyed, except  as  provided  by  this  act,  ac- 
cording to  the  United  States  laws  now  in 
force,  or  such  as  may  be  hereafter  enacts, 
in  relation  to  trials  by  jury." 

The  right  to  a  trial  by  jury  on  written 
application  thus  given  is  absolute,  and  can- 
not be  withheld  at  the  discretion  of  the 
court.  In  that  respect  it  differs  from  the 
trial  of  an  issue  out  of  chancery,  which  the 
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court  of  eauity  is  not  bound  to  grant,  nor 
'>ound  by  the  verdict  if  such  trial  be  grant- 
ed. The  court  cannot,  as  the  chancellor 
may,  enter  judgment  contrary  to  the  ver- 
dict, but  the  verdict  may  be  set  aside  or  the 
judffment  may  be  reversed  for  error  of  law 
as  in  common-law  cases. 

Section  566  of  the  Revised  Statutes  [U.  S. 
Comp.  Stat.  1901,  p.  461],  provides  that 
"the  trial  of  issues  of  fact  in  the  district 
courts,  in  all  causes  except  cases  in  equity 
and  cases  of  admiralty  and  maritime  juris- 
diction, and  except  as  otherwise  provided  in 
proceeding  in  bankruptcy,  shall  be  by  jury." 

The  district  courts  as  courts  of  bank- 
ruptcy are  invested  with  "such  jurisdiction 
at  law  and  in  equity  as  will  enable  them  to 
exercise  original  jurisdiction  in  banlanipt<nr 
proceedings'^  in  the  particulars  namea,  it 
being  provided  that  the  specification  of  cer- 
tain powers  should  not  deprive  them  of  pow- 
ers they  would  possess  but  for  the*eciumera- 
tion.  The  proceedings  in  administration  of 
the  estate  are  equitable  in  their  nature,  but 
the  bankruptcy  *courts  act  under  specific[33S] 
statutory  authority,  and  when  on  an  issue 
of  fact  as  to  the  existence  of  ground  for  ad- 
judication a  junr  trial  is  demanded,  it  is 
demanded  as  of  right,  and  the  trial  is  a 
trial  according  to  the  course  of  the  common 
law.  This  being  so,  judgments  therein  ren- 
dered are  revisable  only  on  writ  of  error. 
Knickerbocker  Ins.  Co.  v.  Comsiock,  16 
Wall.  258,  21  L.  ed.  493;  Parsons  v.  Bed- 
ford, 3  Pet.  448,  7  L.  ed.  737;  Duncan  v. 
Landis,  45  C.  C.  A.  666,  106  Fed.  839. 

By  $  41  of  the  bankruptcy  act  of  1867  it 
was  provided  that  the  courts  should,  if  the 
debtor  so  demanded  in'  writing,  order  a 
trial  by  jury  to  ascertain  the  fact  of  the  al- 
leged bankruptcy,  and  in  Knickerbocker 
Ins.  Co.  V.  Comsiock,  Mr.  Justice  Clifford, 
speaking  for  the  court,  said:  "Such  a  pro- 
vision is  certainly  entitled  to  a  reasonable 
construction,  and  it  seems  plain,  when  it  is 
read  in  the  light  of  the  principles  of  the 
Constitution  and  of  analogous  enactments, 
and  when  tested  by  the  general  rules  of  law 
applicable  in  controversies  involving  the 
right  of  trial  by  jur^,  that  the  process, 
pleadings,  and  proceedings  must  be  regarded 
as  governed  and  controlled  by  the  rules  and 
regulations  prescribed  in  the  trial  of  civil 
actions  at  common  law.''  The  1st  para- 
graph of  $  2  of  the  act  was  referrea  to, 
which  provided  '^hat  the  several  circuit 
courts  of  the  United  States,  within  and  for 
the  districts  where  the  proceedings  in  bank- 
ruptcy shall  be  pending,  shall  have  a  gen- 
eral superintendence  and  jurisdiction  of  all 
cases  and  questions  arising  under  this  act; 
and,  except  when  special  provision  is  other- 
wise made,  may,  upon  bill,  petition,  or  other 
proper  process,  of  any  party  aggrieved,  hear 
and  determine  the  case  in  a  court  of 
equity"  (14  Stat,  at  L.  517,  chap.  176)  ;  and 
it  was  held  that  the  case  was  excluded  from 
the  general  superintendence  and  jurisdiction 
of  the  circuit  court  by  the  exception;  and 
that,  even  admitting  Uiat  decrees  in  equity 
rendered  in  the  district  court  might  be  re- 
vised in  a  summary  way  if  Congress  should 
so  provide,  it  was  "clear  that  judgments  in 

187  V.  8. 


1M2. 


Elliott  &  Co.  v.  Tobppnbb. 


88*2-^85 


mctions  at  law  rendered  in  that  oourt,  if 
founded  upon  the  verdict  of  a  jury,  can 
never  be  revised  in  the  circuit  court  in 
that  vnj,  as  the  Constitution  provides  that 
*no  fact  tried  by  a  jury  shall.be  otherwise 
re-examined  in  any  court  of  the  United 
]  States  than  according  to  *the  rule  of  the 
common  law.'  Two  modes  only  were  known 
to  the  common  law  to  re-examine  such 
facts,  to  wit:  The  granting  of  a  new  trial 
by  the  court  where  the  issue  was  tried  or 
to  which  the  record  was  returnable,  or,  sec- 
ondly, by  the  award  of  a  venire  facias  de 
novo  by  an  appellate  court  for  some  error 
of  law  which  intervened  in  the  proceeding. 
All  suitti  which  are  not  of  equity  or  admir- 
alty jurisdiction,  whatever  may  be  the  pe- 
culiar form  which  they  may  assume  to  set- 
tle legal  rights,  are  embraced  in  that  pro- 
vision. It  means,  not  merely  suits  which 
the  common  law  recognized  among  its  set- 
tled proceedings,  but  all  suits  in  which  l^gal 
rights  are  to  he  determined  in  that  mode  in 
eontradistinction  to  equitable  rights  and  to 
eases  of  admiralty  and  maritime  jurisdic- 
tion, and  it  does  not  refer  to  the  particular 
form  of  procedure  which  may  be  adopted/' 
In  these  observations  Mr.  Justice  Clifford 
affirmed  the  rulings  in  Parsons  v.  Bedford^ 
where  Mr.  Justice  Story  considered  the  7th 
Amendment  in  connection  with  the  language 
of  article  3  and  the  judiciary  act  of  1780 
[1  Stat,  at  L.  73,  chap.  20],  and  treated  the 
last  clause  of  the  amendment  as  "a  substan- 
tial  and  independent  clause,"  pointing  out 
that  "the  phrase  'common  law'  ...  is 
used  in  contradistinction  to  equity,  and  ad- 
miralty, and  maritime  jurisprudence." 

In  Duncan  v.  Landis  similar  views  as  to 
review  of  judgments  on  verdicts  in  trials  by 
jury  deinandable  as  of  right  were  expressed 
by  the  circuit  court  of  appeals  for  the  third 
eircuit,  whose  opinion  by  Gray,  J.,  contains 
a  lucid  exposition  of  the  general  subject. 

We  neea  not,  however,  oe  drawn  into  a 
discussion  of  the  controlling  force  of  the 
7th  Amendment,  as  we  think  the  provisions 
of  the  present  bankruptcy  act  are  consistent 
with  the  conclusions  heretofore  announced. 

By  the  24th  section  of  the  act  the  Su- 
preme Court  of  the  United  States,  the  cir- 
cuit courts  of  appeals,  and  the  supreme 
courts  of  the  territories  are  invested  with 
"appellate  jurisdiction  of  controversies 
arising  in  bankruptcy  proceedings  from  the 
courts  of  bankruptcy  from  which  they  have 
appellate  jurisdiction  in  other  cases."  And 
it  is  also  provided  (9  25d)  that  "contro- 
versies may  \ye  certified  to  the  Supreme 
1834]  Court  of  the  ^United  States  from  other 
courts  of  the  United  States,  and  the  former 
court  may  exercise  jurisdiction  thereof  and 
imue  writs  of  certiorari  pursuant  to  the 
provisions  of  the  United  States  laws  now 
in  force  or  such  as  may  be  hereafter  en- 
acted." [30  Stat,  at  L.  553,  chap.  641,  U. 
S.  Comp.  Stat.  1901,  p.  3432.] 

In  Bardes  v.  First  Nat.  Bank,  175  U.  S.  526. 
44  L.  ed.  201,  20  Sup.  Ct.  Rep.  190,  we  held 
that  the  5th  and  6th  sections  of  the  judi- 
ciary act  of  March  3,  1891  [26  Stat,  at  L. 
S27,  828,  chap.  517,  U.  S.  Comp.  Stat.  1901, 
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p.  549,  550],  were  not  changed  by  the  bank- 
ruptcy act.  The  6th  section  gives  the 
courts  of  appeals  jurisdiction  to  review  by 
appeal  or  writ  of  error  final  decisions  in  the 
district  and  circuit  courts  in  cases  other 
than  those  provided  for  in  the  5th  section. 

Section  245  of  the  bankruptcy  act  is: 
"The  several  circuit  courts  of  appeal  shall 
have  jurisdiction  in  equity,  either  inter- 
locutory or  final,  to  superintend  and  revise 
in  matter  of  law  the  proceedings  of  the  sev- 
eral inferior  courts  of  bankruptcy  within 
their  jurisdiction.  Such  power  shall  be 
exercised  on  due  notice  and  petition  by  any 
party  aggrieved."  [30  Stat,  at  L.  553,  chap. 
541,  U.  S.  Comp.  Stat.  1901,  p.  3432.] 
This  is  confined  to  questions  of  law,  and 
does  not  contemplate  a  review  of  the  facts. 
Mueller  v.  Nugent,  184  U.  S.  1,  9,  46  L.  cd. 
405,  409,  22  Sup.  Ct.  Rep.  269. 

Section  25a  provides  that  "appeals,  as  in 
equity  cases,  may  be  taken  in  bankruptcy 
proceedings  from  the  courts  of  bankruptcy 
to  the  circuit  court  ef  appeals  of  the  United 
States,  and  to  the  supreme  courts  of  the  ter- 
ritories,  in  the  following  cases,  to  wit:  (1) 
From  a  judgment  adjudging  or  refusing  to 
adjudge  the  defendant  a  bankrupt.     .    *.     ." 

The  distinction  between  a  writ  of  error 
which  brings  up  matter  of  law  only,  and  nn 
appeal,  which,  unless  expressly  restricted, 
brings  up  both  law  and  fact,  has  always 
been  observed  by  this  court,  and  been  recog- 
nized by  the  legislation  of  Congress  from 
the  foundation  of  the  government.  Dower 
V.  Richards,  151  U.  S.  658,  663,  38  L.  ed. 
305,  307,  14  Sup.  Ct  Rep.  452;  Wiscart  v. 
Dauchy,  3  Dall.  321,  1  L.  ed.  619. 

So  far  from  any  restriction  being  imposed 
by  S  25a,  the  language  used  is  "appeals,  as 
in  equity  cases,"  and  on  appeals  in  equity 
cases  the  whole  case  is  open. 

But  Congress  did  not  thereby  attempt  (o 
empower  the  appellate  court  to  re-examine 
the  facts  determined  by  a  jury  under  5  19 
otherwise  than  according  to  the  rules  of  the 
common  law.  The  provision  applies  to 
iudgments  "adjudging  or  refusing  to  ad- 
judge the  defendant  a  bankrupt,"  when  trial 
*'by  jury  is  not  demanded,  and  the  court[336] 
of  bankruptcy  proceeds  on  its  own  findings 
of  fact.  In  such  case,  the  facts  and  the  law 
are  re-examinable  on  appeal,  whife  the  ver- 
dict of  a  jury  on  which  judgment  is  entered 
concludes  the  issues  of  fact  and  the  judg- 
ment is  reviewable  only  for  error  of  law. 

And  it  follows  that  alleged  ecrors  "in  in- 
structions given  or  refused  or  in  the  admis-     • 
sion  or  rejection  of  evidence,"  must  appeal 
by  exceptions  duly  taken  and  preserved  by 
bill  of  exceptions. 

In  First  Nat,  Bank  v.  Klug,  186  U.  S. 
202,  46  L.  ed.  1127,  22  Sup.  Ct.  Rep.  899, 
the  point  raised  in  this  case  was  not  sug- 
gested. The  question  was  whether  the  case 
ns  presented  by  the  record  could  be  brought 
by  appeal  directly  to  this  court,  and  we  held 
that  it  could  not.  The  case  did  not  come 
within  9  5  of  the  judiciary  act  of  March  3, 
IS91,  nor  within  any  provision  of  the  bank- 
iiiptcy  act. 

The  question  is  anatoered  in  the  negative. 
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IOWA    UFE     INSURANCE    COMPANY, 

Plff.  in  Err^ 

V, 

LULA  T.  LEWIS. 

(See  S.  C.  Reporter's  ed.  835-356.) 

Insurance  contract — printed  conditions  on 
premium  receipt — forfeiture  for  nonpay* 
ment  of  premium — u^iver — a^ithority^  of 
agent — constitutional  law — state  statute 
pcTializing  insurance  companies  for  fail- 
ure to  pay  losses — courts — state  construc- 
tion of  state  statutes. 

1.  A  notice  upon  the  back  of  a  premium  re- 
ceipt, that  If  a  note  la  glren  for  payment  of 
premium,  and  la  not  paid  at  maturity,  the 
policy  Bhall  determine,  constitutes  a  part  of 
the  contract  of  Insurance,  where  auch  receipt 
states  on  its  face  that  it  is  subject  to  the 
terms  of  the  contract  and  the  conditlona  on 
the  back,  which  the  assured  Is  illrected  to 
read. 

5.  A  poIi<;y  of  life  insurance  la  forfeited,  with- 
out any  affirmative  action  on  the  part  of  the 
insurance  company,  by  the  failure  to  pay  at 
maturity  a  note  given  for  the  payment  of  the 
premium,  which  was  accepted  on  the  condi- 
tion that  if  not  paid  at  maturity  the  policy 
ihail  *'cease  and  determine.'* . 

8.  The  authority  of  an  agent  of  an  insurance 
company  to  waive  a  forfeiture  which  had  ac- 
crued by  reason  of  nonpayment  of  a  premium 
note  at  maturity  cannot  be  inferred  from 
the  act  of  the  company  In  sending  such  note 
to  the  agent  for  coUectlon  some  time  before 
It  was  due, — especially  where  his  contract 
with  the  company  and  the  proviaions  of  the 
policy  prohibited  the  exercise  of  such  au- 
thority. 

4.  The  Tezaa  atatute  authorising  the  recovery 
of  damagea  and  attorneya*  fees  for  failure  by 
life  and  health  insurance  companies  to  pay 
loases  ia  not  repugnant  to  the  guaranty  of 
the  equal  protection  of  the  laws,  made  by  the 
Federal  Constitution. 

6.  The  construction  by  the  state  courts  of  a 
state  statute  which  penalizes  life  insurance 
companies  for  failure  to  pay  losses,  as  re- 
quiring a  demand  of  payment  notwithstand- 
ing the  company's  denial  of  liability,  which 
demand  can  be  made,   however,  after  suit, 

NoTB. — On  forfeiture  of  insurance  for  nan- 
payment  of  premiums — see  notes  to  Fowler  y. 
Metropolltah  L.  Ins.  Co.  (N.  T.)  6  L.  R.  A.  805 ; 
Dennis  v.  Massachusetts  Ben.  Asso.  (N.  T.) 
9  L.  R.  A.  189 ;  and  Pbcenlz  Ins.  Co.  v.  Tomlin- 
•on  (Ind.)  9  L.  R.  A.  817. 

As  to  waiver  of  forfeiture  of  insurance  for 
nonpayment  of  premium — see  notes  to  Gamer 
t  Y.  Germania  L.  Ins.  Co.  (N.  T.)  1  L.  R.  A.  256 ; 
Phoenix  Ins.  Co.  v.  Tomlinson  (Ind.)  9  L.  R.  A. 
817 ;  and  Thompson  v.  Knickerbocker  L.  Ins. 
Co.  26  L.  ed.  U.  S.  7i35. 

As  to  validity  of  class  legislation — see  State 
T.  Goodwill  (W.  Va.)  6  L.  R.  A.  621,  and  note; 
and  State  v.  Loomis  (Bio.)  21  L.  R.  A.  789,  and 
note. 

As  to  constitutional  equality  of  privileges, 
immunities,  and  protection  —  see  Louisville 
Safety  Vault  &  T.  Co.  v.  Louisville  &  N.  R.  Co. 
(Ky.)  14  L.  R.  A.  679.  and  note. 

As  to  when  United  States  Supreme  Court 
follows  decisions  of  state  courts— see  notes  to 
Forepaugh  v.  Delaware,  L.  &  W.  R.  Co.  (Pa.) 
6  L.  R.  A.  608;  United  States  ew  rel.  Huts  v. 
Muscatine,  19  L.  ed.  U.  S.  490;  and  Elmendorf 
Y.  Taylor,  6  L.  ed.  U.  S.  290. 
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and  can  be  set  up  by  an  amended  petition  am- 
an  original  suit,  will  be  adopted  by  the  Fed- 
eral courts. 

[No.  53.] 

Argued  October  21,  22,  1902,    Decided  2M- 
oemher  8,  1902, 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Northern  District 
of  Texas  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  on  a  policy  of  life  in- 
surance. Reversed  and  remanded,  with  di- 
rections to  award  a  new  trial. 

Statement  bj  Mr.  Justice  MoKennat 

*ThiB  is  an  action  upon  a  life  insurance[836] 
poUc^,  and  was  originally  brought  in  the 
district  court  of  Tarrant  county,  Texas,  and 
removed  by  the  defendant,  plaintiff  in  error 
here,  to  the  circuit  court  of  the  United 
States  for  the  northern  district  of  Texas  on 
the  ground  of  diversity  of  citizenship. 

The  action  was  to  recover  $3,000,  alleged 
to  have  become  due  upon  a  life  insurance 
policy  issued  by  plaintiff  in  error  to  Thomas 
M.  Lewis,  the  husband  of  the  defendant  in 
error.  The  defendant  in  error  also,  under 
the  laws  of  Texas  (Tex.  Rev.  Stat.  art. 
3071),  prayed  judgment  for  interest  on  the 
said  $3,000  from  the  date  of  the  death  of 
the  said  Thomas  M.  Lewis,  together  with  a 
penalty  of  12  per  cent  on  the  amount  due^ 
and  for  an  attorney's  fee  of  $760. 

The  case  was  tried  to  a  jury  and  resulted 
in  a  verdict  for  the  defendant  in  error  for 
$3,000,  the  principal  of  the  policy,  with  in- 
terest from  January  1,  1900,  $300  damages^ 
and  an  attorney's  fee  of  $600.  Judgment 
was  entered  ifi  accordance  with  the  verdict. 

The  statute  of  the  state  of  Texas,  allow- 
ing interest  and  attorney  fees,  was  attacked 
b^  plaintiff  in  error  as  being  in  contraven- 
tion of  the  Constitution  of  the  United 
States.  The  statute  wsls  sustained,  and  the 
case  was  brought  here  under  $  5  of  the  judi- 
ciary act  of  1891.  [26  Stat,  at  L.  826,  chap. 
617,  U.  S.  Comp.  Stat.  1901,  p.  549.] 

By  the  policy  the  plaintiff  m  error  prom- 
ised to  pay  defendant  in  error  the  sum  of 
$3,000  upon  the  death  of  Thomas  M.  Lewis, 
if  death  should  occur  on  or  before  the  4th 
day  of  March,  1900,  and  to  pay  the  sum 
within  sixty  days  after  the  'receipt  by  [337] 
plaintiff  in  error  of  satisfactory  proofs  of 
deaJbh  and  its  cause.  Lewis  died  on  the  7th 
of  October,  1899. 

The  issues  in  the  case  besides  the  consti- 
tutionality of  the  Texas  statute  are  (1) 
whether  the  insurance  company  waived 
proof  of  death;  (2)  whether  the  policy  had 
ceased  and  determined  before  the  death  of 
the  insured  by  nonpayment  of  the  premium. 
The  evidence  bearing  upon  the  issues  is  a» 
follows : 

"The  first  sentence  of  the  policy  sued  up- 
on, appearing  upon  the  face  thereof,  reads- 
aa  follows:  'The  Iowa  Life  Insurance 
Company,  in  consideration  of  the  stipula"^ 
tions  and  agreements  in  the  applicatioa 
herefor  (a  copy  of  which  is  hereto  at- 
tached), and  of  the  provisions  and  require- 
ments upon  the  next  pace  of  this  policy,  all 
of  which  are  a  part  of  this  contract ;  and  in 
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<oii8ideration,  also,  of  the  pajment  of  sev- 
•enty-four  dollaiB  and  sixty-one  cents,  being 
the  premium  hereon  for  the  first  year,  here- 
by promises  to  oay  the  sum  of  three  thou- 
sand dollars  to  i.ula  T.  Lewis  (wife  of  the 
insured)  if  living,  if  not  living,  to  the  in- 
sured's executors,  administrators,  or  as- 
signs (less  any  indebtedness  of  the  insured 
or  beneficiary  to  this  company,  together 
with  the  balance  of  any  years  premium  re- 
maining unpaid),  within  sixty  days  after 
receipt  and  acceptance,  at  the  company's  of- 
fice in  Chicago,  Illinois,  of  satisfactory 
proofs  of  the  fact  and  cause  of  death,  with- 
in the  terms  of  tbis  poli^,  of  the  said 
Thomas  M.  Lewis,  of  Fort  Worth,  county  of 
Tarrant,  state  of  Texas  (the  insured  under 
this  policy),  provided  such  death  shall  oc- 
cur on  or  before  12  o'dodc  noon  of  the 
fourtn  day  of  March,  a.  d.  1000.' 

"Upon  the  second  pace  of  the  policy  is  a 
provision  reading  as  fofiows,  it  being  one  of 
the  provisions  referred  to  in  the  sentence 
above  quoted  from  >the  face  of  the  policy: 
This  policy  is  a  contract  made  and  to  be 
performed  in  accordance  with  the  laws  of 
the  state  of  Iowa,  and  shall  be  construed 
only  in  accordance  with  the  charter  of  said 
company  aiid  the  laws  of  said  state,  and 
shall  not  go  into  effect  until  the  premium 
hereunder,  or  a  semi-annual  or  quarterly  in- 
stalment thereof,  shall  have  been  actually 
paid  during  the  lifetime  and  continuance  in 
good  health  of  the  insured.  Upon  payment 
of  the  premium  there  shall  be  delivered  a 
[8S8]  receipt  signed  by  the  'president  or  secretair, 
and  countersigned  by  an  authorized  agent.' 

"Another  provision  appearing  upon  the 
second  page  of  the  policy  reads  a«  follows: 
'All  agreements  made  by  this  company  are 
signed  bjr  the  president  or  secretary.  This 
power  will  not  be  delegated.  Ko  other  per- 
son can  alter  or  waive  any  of  the  conditions 
of  this  policy,  or  issue  permits  of  any  kind, 
or  make  an  agreement  binding  upon  said 
company.' 

"The  policy  sued  upon  is  of  the  kind  des- 
ignated by  the  defen<utnt  as  a  'ten-vear  con- 
vertible term  stock'  policy.  It  is  dated 
March  13,  1899.  The  annual  premium 
thereon  is  $74.61. 

"The  policy  sued  upon  was  issued  in  pur- 
suance of  a  written  and  printed  application 
therefor  made  by  the  insured  under  date  of 
March  4,  1899.  Said  application  requests 
the  issuance  of  a  ten-year  convertible  term 
stock'  policy*  and  states  that  the  premium 
'Of  $74.61  is  to  be  paid  annually.  It  con- 
cludes with  a  recital  as  follows:  'A  note 
for  premium  ot  $74.61  has  been  paid  under 
this  application,  to  make  the  insurance 
binding  from  the  date  hereof,  on  condition 
that  if  the  risk  is  not  assumed  by  the  com- 
pany this  sum  is  to  be  returned,  in  accord- 
ance with  the  receipt  given  as  voucher  for 
said  payment.' 

"On  March  4,  1899,  the  insured  executed 
and  delivered  to  S.  E.  Stam,  as  agent  of  the 
.    defendant,  in  partial  settlement  of  his  pre- 
mium, his  note,  reading  as  follows: 

"$37.30.  March  4th,  1899. 

"Six  months  after  data  I  promise  to  pay 
187  U.  8. 


to  the  order  of  myself  thirty-seven  30-100 
dollars,  at  Ft.  Worth,  Texas,  value  received, 
with  interest  at  6  per  cent  per  annum. 

"T  M.  Lewis,  M.  D. 

"Which  he  indorsed  in  blank  as  follows: 
T.  M.  Lewis,  M.  D.' 

"On  March  5,  1899,  S.  E.  Starn  transmit- 
ted to  the  defendant  the  insured's  said  ap- 
plication and  note  with  a  letter,  which,  in 
so  far  as  it  is  material  to  this  bill  of  excep- 
tions, reads  as  follows:  'I  herewith  band 
you  application  of  Thomas  M.  I^wis  for 
$3,000.00,  10-year  term  con.  stock.  Also 
his  note  to  cover  settlement.'  These  papers 
were  received  by  the  defendant  March  8, 
1899,  at  its  office  in  Chicago. 

*''The  application  was  accepted  by  the  de-[339] 
fendant  March  13,  1899.  The  defendant 
did  not  signify  to  Thomas  M.  Lewis  its  ac- 
ceptance of  his  application  in  any  way  other 
than  by  making  out  and  forwarding  to  its 
agent,  S.  E.  SUirn,  for  delivery,  the  policy 
sued  upon,  and  the  premium  receipt  herein- 
after mentioned,  which  it  did  on  March  16, 
1899. 

"On  March  18,  1899,  S.  E.  Stam  counter- 
signed the  premium  receipt,  and  delivered 
it  and  the  policy  sued  upon  to  the  insured. 
The  policy  and  receipt  were  delivered  at  the 
same  time  and  were  received  bv  the  insured.. 

"Said  premium  receipt  reads  as  follows. 

"Iowa  Life  Insurance  Company. 
"Chicaffo  office. 
"Received  $74.61,  being  the  first  annual 

Sremium  due  March  4,  1899,  under  policy 
To.  30,140,  on  the  life  of  Thomas  M.  Lewis, 
subject  to  the  terms  of  the  contract  and  the 
conditions  on  the  bade  hereof. 

"Aead  the  notice  to  policy  holders  on  the 
back  of  this  receipt. 

"This  receipt  is  not  binding  unless  it  is 
countersigned  by 

"(Signed)  C.  E.  Mabie,  President 

"S.  E.  sum,  Agt,  Ft.  Worth,  Tex. 

"Countersigned  this  18th  dav  of  March, 
1899.  S."  E.  Starn. 

(On  back  of  receipt.) 
"For  terras  of  mutual  agreement,  see  ap- 
plication and  policy. 

*'Notice  to  Policy  holders. 
"This  receipt,  to  be  valid,  must  be  signed 
by  the  president  or  secretary  of  the  com- 
pany, and  in  exchange  therefor,  cash  or  its 
equivalent,  be  given  by  the  holder  of  ihe 
policy,  on  or  before  date  payment  is  due, 
and  when  payment  hereon  is  made  to  an  au- 
thorized agent  or  collector,  such  asent  or 
collector  must  countersign  at  the  date  of 
payment  to  him. 

"If  note  be  given  for  the  payment  of  the 
premium  hereon  or  any  part  thereof,  and 
same  is  not  paid  at  maturity,  the  said  pol- 
icy shall  cease  and  determine. 

"For  the  first  annual  premium,  the  in- 
jured gave  the  above-described  note  for 
$37.30,  and  agreed  to  perform  professional 
'services  for  S.  £.  Stam  to  the  value  of  the  [340] 
remaining  $37.31.  Stam  was  to  furnish 
professional  work  to  be  done  by  Dr.  Lewis 
in  the  examination  of  applicants  for  insur- 
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ance  and  othenvise,  and  Dr.  Lewis  was  to 
do  it  and  let  Starn  have  the  fees.  No  work 
ever  was  done,  and  no  money  ever  was  paid 
to  S.  £.  Starn  or  the  defendant  in  pursu- 
ance of  this  verbal  arrangement.  Except 
that  the  note  was  ^ven  and  the  verbal 
agreement  made,  as  ^ust  above  stated,  the 
defendant  never  received,  and  the  insured 
never  paid,  anything  upon  account  of  the 
premium  for  the  policy  sued  upon.  S.  K. 
Starn  testified  that  before  the  issuance  of 
the  policy  he  reported  to  the  defendant  his 
agreement  with  Dr.  Lewis  concerning  the 
pavment  of  the  premium. 

^'The  policy  sued  upon  is  in  the  form  al- 
ways used  by  the  defendant  in  making  con- 
tracts of  insurance  of  the  kind  designated 
by  its  *ten-year  convertible  term  stock'  con- 
tracts. At  the  time  of  issuing  said  policy 
it  was  the  defendant's  universal  practice  to 
issue  with  its  policies  premium  receipts  in 
form  like  the  one  delivered  to  the  insured 
in  this  case. 

**The  defendant  never  sold  or  transferred 
the  note  received  by  it  from  the  insured,  but 
continued  to  be  the  owner  thereof  until  the 
time  of  the  trial.  Some  time  before  its  ma- 
turity the  defendant  sent  said  note  to  S.  E. 
Starn  for  collection.  S.  E.  Starn  deposited 
it  for  collection  with  the  Farmers'  k  Me- 
chanics' National  Bank  of  Fort  Worth, 
Texas,  on  August  24,  1899.  The  bank  held 
the  note  until  September  25,  1899,  when  it 
returned  it  unpaid  to  S.  £.  Starn.  The 
manager  of  its  collection  department  testi- 
fied that  it  would  have  accepted  payment  of 
the  note  at  any  time  before  its  return  to  S. 
E.  Starn,  and  that  it  had  received  no  in- 
structions from  S.  E.  Starn  with  reference 
to  the  acceptance  of  payment  after  maturity. 

''S.  E.  Starn  made  no  effort  to  collect  the 
note  before  its  maturitr,  except  that  he  de- 
posited it  in  the  bank  for  that  purpose,  nor 
bad  he,  up  to  that  time,  furnished  any  pro- 
fessional work  for  the  insured  to  do,  in  pur- 
suance of  the  verbal  agreement,  or  made 
any  effort  to  get  the  insured  to  do  any 
work,  or  pay  any  money  on  account  of  such 
agreement. 

"About  September  29,  1899,  S.  E.  Starn 
oalled  at  the  residence  of  the  insured  in 
Fort  Worth  (he  being  at  the  time  confined 
[841]*to  his  bed  from  illness,  the  nature  of  which 
was  typhoid  fever,,  and  from  the  effects  of 
which  he  died  October  7)  and  there  had  an 
interview  with  the  plaintiff  and  the  insured. 
Concerning  this  interview  the  evidence  is 
conflicting.  The  evidence  introduced  by  the 
plaintiff  tended  to  prove  that  Starn  stated 
that  he  had  called  for  the  purpose  of  collect- 
ing the  note,  that  the  plaintiff  promised 
that  it  should  be  fixed  up  at  once,  and  that 
Starn  stated  that  it  could  be  paid  at  any 
time  before  the  date  on  which  he  was  re- 
quired to  make  his  monthly  report,  to  wit: 
October  1  following.  The  evidence  was 
sufficient  to  have  supported  a  verdict  that 
this  was  a  fact.  Mr.  Starn  denied  that  he 
called  for  the  purpose  of  collecting  the  note, 
and  denied  that  he  had  made  the  statement 
that  the  note  could  be  paid  at  any  time  be- 
fore October  1,  or  the  date  on  which  he 
would  make  his  report  to  the  defendant, 
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"Dr.  Green,  one  of  the  physicians  attend- 
ing the  insured,  met  Mr.  Starn  as  the  latter 
was  cominj^  out  of  the  plaintiff's  house. 
Starn  inquired  of  the  doctor  if  he  intended 
returning  to  the  city  after  seeing  his  pa- 
tient. Being  answered  in  the  affirmative^. 
Starn  stated  that  he  would  wait  in  the  doc- 
tor's buggy  and  go  up  town  with  hinu 
While  the  (doctor  was  in  the  house  the  plain- 
tiff reouested  him  to  call  on  J.  R.  Keeve^ 
at  the  tatter's  pharmacy  and  ask  him  to  pay' 
off  the  insured's  note  for  them,  held  by' 
Starn;  the  doctor  agreeing  to  do  so.  Dr. 
Qreen  and  S.  E.  Starn  rode  in  the  former** 
buggy  from  the  plaintiff's  residence  to  the 
business  portion  of  the  city  of  Fort  Worth. 
Mr.  Starn  left  the  bu^^gy  as  soon  as  the 
business  portion  of  the  ci^  was  reached  and 
Dr.  Green  drove  immediately  to  Reeves's 
pharmacy  and  indicated  to  him  the  plain- 
tiff's request.  Mr.  Reeves  agreed  to  pay  off 
the  note  as  requested,  and  the  doctor  agreed 
to  notify  Starn. 

"Ck)nceming  the  conversation  which  en- 
sued between  Dr.  Green  and  Mr.  Starn  on 
the  way  to  town,  the  evidence  is  conflicting. 
Dr.  Green  testified  that  Mr.  Stem  steted 
that  he  had  called  at  the  plaintiff's  house 
to  collect  the  note.  Mr.  Stem  denied  hav- 
ing made  such  stetement. 

^'Some  time  during  the  afternoon  of  this 
day  Dr.  Green  notified  S.  E.  Stem  that  J. 
R.*  Reeves,  the  druggist,  would  pay  *off  tbe[34UB 
note.  Concerning  the  conversation  which 
occurred  between  Dr.  Green  and  Starn 
immediately  following  this  notification, 
the  evidence  is  confiicting.  Dr.  Green  tes- 
tified that  Stem  said  he  would  go  down  to 
the  pharmacy  for  that  purpose;  that  some 
stetement  was  made  about  his  going  to 
Reeves's  pharmacy  to  get  the  money  that 
evening,  and  that  Stem  said  it  would  not 
be  necessary,  that  he  would  go  down  by  9 
or  10  o'clock  the  next  morning.  S.  E.  Stem 
testified  that  he  steted  to  Dr.  Green  that  he 
would  call  and  see  Mr.  Reeves  the  next 
morning. 

"The  night  following  this  interview  Mr. 
Stern  sent  to  the  defendant  a  night  rate 
telegram,  reading  as  follows  ^ 

"Forth  Worth,  Texas,  September  29,  W. 
"Iowa  Life  Ins.  Co.,  Chicago: 

"Dr.  T.  M.  Lewis  offers  to  pay  premium 
to-day.    Very  sick.    Shall  I  receive  itt 

S.  E.  Stem. 

"The  next  morning,  September  30,  1899, 
the  defendant,  through  ite  secretery,  tele- 
graphed to  S.  E.  Starn  as  follows: 

"To  S.  E.  Stem,  615  Grove  St.,  Fort  Worth, 
Texas: 
"Do   not   accept   payment   on   note   due 
September  4.    Answer. 

R.  B.  Sackett,  Sec 

"On  the  same  day  defendant  wrote  to  8. 
E.  Stem  a  letter  reading  as  follows: 

**Mr.  S.  E.  Stem, 

615  Grove  St,  Fort  Worth,  Texas. 
"Dear  Sir:— 
"We  are  in  receipt  of  your  telegram  ss 
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follows:  'Dr.  T.  M.  Lewis  offers  to  pay 
premium  to-dav.  Very  sick.  Shall  I  re- 
ceive lit'  to  which  we  replied  as  follows: 
'Do  not  accept  payment  of  note  due  Sep- 
tember 4.  Answer.'  We  presume  this 
telegram  refers  to  policy  Ko.  30,140, 
Hiomas  M.  Lewis,  $3,000,  convertible  term, 
premium  $37.60,  upon  which  note  was  re- 
ceived at  thiB  office  in  the  sum  of  $37.30, 
due  September  4,  1899,  and  which  was  sent 
to  you  for  collection. 

"Very  truly  yours, 

"R.  E.  Sackett,  Sec 

''Some  time  in  the  morning  of  September 
30,  1809,  S.  £.  Stam  called  at  the  phajr- 
[S43jmacy  of  J.  R.  Reeves,  and  Mr.  Reeves  'in- 
formed him  that  he  had  the  money  to  pay 
oiT  the  Lewis  note  and  had  been  waiting  for 
him.  Mr.  Stam  thereupon  informed  Mr. 
Reeves  that  he  could  not  accept  the  pay- 
ment of  the  notes  because  he  had  received 
a  telegram  from  the  company  instructing 
him  not  to  do  so.  Later  in  the  day  Mr. 
Reeves  and  Dr.  Qreen  called  on  Mr.  Starn, 
and  Reeves  made  a  tender  of  the  amount  of 
the  note,  which  Stam  refused  to  accept. 
Reeves  kept  the  money  he  tendered  to  Stam 
and  did  not  pay  or  deliver  same  to  the 
plaintiflf  or  the  insured  or  to  anyone  for 
them,  and  had  no  interview  with  the  plain- 
tiff or  the  insured. 

"On  the  same  day  Stam  telegraphed  the 
defendant  as  follows: 

'"Fort  Worth,  Texas,  September  30th,  '99. 
**Iowa  Life  Ins.  Co.,  Chicago: — 

"I  have  refused  payment  on  Lewis  policy 
this  10:30  A.  M.  S.  £.  Stam. 

**The  only  testimony  with  regard  to  any 
consideration  for  the  promise  claimed  by 
the  plaintiff  to  have  bmn  made  to  her  by 
S.  ^.  Starn  that  he  would  accept  payment 
of  the  note  is  the  following  passage  from 
the  cross-examination  of  the  plaintiff:  *Q. 
Did  you  pay  Mr.  Stam  anything T  A,  No, 
sir.  Q,  lie  simplv  told  ^ou  he  had  come  to 
see  the  doctor  about  his  note,  and  that  it 
ought  to  be  fixed  up,  and  ^ou  saidyou  would 
attend  to  itT  A.  Yes,  sir.  Q,  That  is  all 
that  occurred  between  youT    A.  Yes,  sir.' 

*'The  attention  of  the  plaintiff  was  not  di- 
rected to  the  fact  that  she  was  being  ques- 
tioned concerning  a  consideration  for  the 
extension  of  the  time  for  payment  of  note 
other  than  is  indicated  by'uie  questions  put 
to  her. 

"At  the  request  of  the  defendant,  S.  E. 
Stam  returned  to  it  the  note  of  the  in- 
sured, which  thereafter  continued  in  the  de- 
fendant's possession.  The  defendant  never 
offered  to  return  the  note  to  the  insured, 
and  never  before  the  death  of  the  insured 
did  anything  in  the  way  of  an  affirmative 
forfeiture  or  cancelation  of  the  policy,  and 
no  communication  passed  between  the  de- 
fendant and  S.  E.  Stam  regarding  said 
note  between  the  transmission  of  the  note 
to  Starn  for  collection  and  Stam's  above- 
quoted  telegram  of  September  29,  1899. 
[844]  *"£xcept  for  the  evidence  upon  the  ques- 
tion of  the  extent  of  S.  £.  Stam's  author- 
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ity,  the  foregoing  is  a  full  statement  of  all 
material  facts  upon  the  issue  of  the  forfeit- 
ure of  the  policy  sued  upon  for  nonpayment 
of  the  premium  note,  and  the  waiver  of 
such  forfeiture." 

Mr.  Mawrioe  E.  ^Looke  argued  the  cause- 
and  filed  a  brief  for  plaintiff  in  error: 

The  defendant  was  imder  no  obligation  1o> 
pay  the  sum  assured  until  after  it  had  re- 
ceived or  had  waived  the  proofs  of  death 
stipulated  for  in  the  policy. 

WoTMley  V.  Wood,  6  T.  R.  710;  O'ReiUy  t. 
Owurdian  Mut.  L.lna,  Oo.  60  N.  Y.  169,19  Avu 
Rep.  161;  Bryant  v.  Commonwealth  Ins,  Co, 
6  Pick.  131;  Scottish  Union  d  Nat.  Ins.  Co^ 
V.  Clancey,  83  Tex.  113,  18  S.  W.  439;  Mo- 
Comiaek  v.  North  British  Ins.  Co.  78  CaL 
468,  21  Pac.  4. 

The  company  was  bound  to  accept  as  satis- 
factory any  proof  which  was  reasonably  suf- 
ficient,— any  proof  which  ought  to  be  satis- 
factory. 

Bunyon,  Life  Assurance,  490;  2  May,  Ins» 
$  405. 

Apparent  authority  of  an  insuranoe- 
agent  to  waive  proof  of  death  cannot  be- 
shown  under  an  lUlegation  of  actual  author- 
ity; and  it  would  not  be  sufficient  if  it  were 
shown. 

Rail  T.  City  Nat.  Bank,  3  Tex.  Civ.  App. 
557,  22  S.  W.  8C5;  Mutual  Ben.  L.  Ins.  Co. 
V.  Collin  County  Hat.' Bank,  17  Tex.  Civ. 
App.  477,  43  S.  W.  83L 

The  soliciting  agent  of  an  insurance  eom- 
pany  has  no  implied  authority  to  waiv» 
proofs  of  loss. 

Lotties  V.  Insurance  Co.  of  N.  A.  121  Mass. 
439;  Bush  v.  Westchester  P.  Ins.  Co.  63  N.  Y. 
5Sl  iKirkman  v.  Farmers'  Ins.  Co.  90  Iowa,. 
457,  57  K.  W.  952;  Knudson  v.  Hekla  F. 
Ins.  Co.  75  Wis.  198,  43  N.  W.  954 ;  Smith 
V.  Niagara  F.  Ins.  Co.  60  Vt  682,  1  L.  R.  A. 
216,  15  Ati.  353;  Bowlin  v.  Hekla  F.  Ins.  Co^ 
36  Minn.  433,  31  N.  W.  859. 

The  prohibitions  of  the  policy  against 
waiver  are  binding  unless  waived  by  the  com- 
pany. 

Globe  Mut.  L.  Ins.  Co.  v.  Wolff,  95  U.  S» 
326,  24  L.  ed.  387;  Knickerbocker  L.  Ins, 
Co.  V.  Norton,  96  U.  S.  234,  24  L.  ed.  689; 
Cleaver  v.  Traders'  Ins.  Co.  65  Mich.  527,  32^ 
N.  W.  660;  Franklin  L.  Ins.  Co.  v.  Sefton, 
53  Ind.  380;  Union  Mut.  L.  Ins.  Co.  v. 
McMillen,  24  Ohio  St.  67 ;  Porter  v.  United 
States  L.  Ins.  Co.  160  Mass.  183,  35  N.  E. 
678 ;  Marvin  v.  Universal  L.  Ins.  Co.  85  N.  Y. 
278,  39  Am.  Rep.  657;  Catoir  v.  Amertoan 
L.  Ins.  d  Trust  Co.  33  N.  J.  L.  487 ;  Northern 
Assur.  Co.  V.  Grand  Viae  Bldg.  Asso.  183 
U.  S.  308,  46  L.  ed.  213,  22  Sup.  Ct.  Rep.  133. 

The  doctrine  of  waiver,  as  asserted  against 
insurance  companies  to  avoid  the  strict  en- 
forcement of  conditions  contained  in  their 
policies,  is  only  another  name  for  the  doc- 
trine of  estoppel.  It  can  only  be  invoked 
where  the  conduct  of  the  companies  has  been 
such  as  to  induce  action  in  reliance  upon  it, 
and  where  it  would  operate  as  a  fraud  upon 
the  assured  if  they  were  afterwards  allowed 
to  disavow  their  conduct  and  enforce  the 
oonditions, 
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Globe  Mui.  L.  Ins.  Co.  v.  Wolff,  95  U.  S. 
326,  24  L.  ed.  387. 

The  clause  printed  on  the  bade  of  the  re- 
'Oeipt  given  for  the  first  premium,  "If  note 
be  given  for  the  payment  of  the  premium 
hereon,  or  any  part  thereof,  and  same  is  not 
paid  at  maturity,  the  said  policy  shall  cease 
•and  determine," — ^was  a  part  of  the  contract. 

BaiUy  v.  Hcmnibal  d  St,  J,  R,  Co,  17  Wall. 
96,  21  L.  ed.  611;  Laughlin  v.  Fidelity  Mut, 
Life  A880,  8  Tex.  av.  App.  448,  28  8.  W. 
411;  Bohhitt  V.  Liverpool  d  L.  d  O,  Ina.  Co, 
66  N.  C.  70,  8  Am.  Rep.  404;  Hunt  v.  Liver- 
more,  5  Pick.  395;  Makepeace  v.  Hwrvard 
Oollege,  10  Pick.  298. 

When  the  company  accepted  the  applica- 
tion, it  did  so,  subject  to  all  the  terms  and 
conditions  usually  embraced  in  its  contracts 
of  that  kind,  of  which  the  clause  under  con- 
sideration was  one. 

Eamee  v.  Home  Ins.  Co,  94  U.  S.  621,  24 
L.  ed.  298;  Barre  v.  Council  Bluffs  Jna.  Co. 
76  Jowa,  609,  41  N.  W.  373;  De  Grove  v. 
Metropolitan  Ins,  Co,  61  N.  Y.  594,  19  Am. 
Kep.  305;  Newark  Mach,  Co.  v.  Kenton  Ins, 
€o,  60  Ohio  St.  549,  22  L.  R.  A.  768,  36  N.  E. 
1060. 

Defendant  should  have  been  permitted  to 
prove  that,  before  the  delivery  of  the  policy 
And  premium  receipt,  the  form  of  contract 
which  the  assured  was  to  receive  was  fully 
discussed  between  himself  and  the  agent,  and 
that  it  was  agreed  and. understood  that  as  a 
part  of  his  contract  he  was  to  receive  such 
A  receipt  as  was  given  him. 

Bailey  v.  Hannibal  d  St.  J,  R,  Co.  17 
Wall.  96,  21  L.  ed.  611;  Cornell  v.  Todd,  2 
Denio,  130;  Verzan  v.  McGregor,  23  Cal. 
339;  Heyvjood  v.  Perrin,  10  Pick.  228,  20 
Am.  Dec.  518;  Myers  v.  Munaon,  65  Iowa, 
423,  21  N.  W.  769. 

Under  the  terms  of  the  contract,  the  in- 
surance ceases  immediately  upon  nonpav- 
ment  of  the  premium  note  at  maturity,  with- 
out necessity  of  affirmative  action  of  any 
kind  upon  the  part  of  the  company. 

Thompson  v.  Knickerbocker  L,  Ins,  Co. 
104  U.  S.  252,  26  L.  ed.  765;  Laughlin  v. 
Fidelity  Mut.  L.  Asso, ,  8  Tex.  Civ.  App. 
448,  28  S.  W.  411,  Writ  of  Error  Refused  by 
Supreme  Court,  93  Tex.  733;  Pitt  v.  Berk- 
ahire  L,  Ins,  Co,  100  Mass.  500;  Mclntyre 
V,  Michigan  State  Ins,  Co.  52  Mich.  188,  17 
N.  W.  781;  Joliffey.  Madison  Mut,  Ins,  Co. 
39  Wis.  Ill,  20  Am.  Rep.  36;  Fowler  v. 
Metropolitan  L,  Ins,  Co,  116  N.  Y.  380,  5 
X.  R.  A.  805,  22  N.  E.  667;  Manhattan  L, 
Ins,  Co,  V.  Pentecost,  105  Ky.  642,  49  S.  W. 
425;  Banholzer  v.  New  York  L,  Ins.  Co,  74 
Minn.  387,  77  N.  W.  295,  78  N.  W.  244,  84 
?^.  W.  1116. 

The  company  had  the  right  to  collect  the 
past-due  premium  note,  without  thereby 
waiving  the  forfeiture  consequent  upon  its 
nonpayment  at  maturity. 

Union  Cent,  L,  Ins,  Co,  v.  Wilkes,  92  Tex. 
468,  49  S.  W.  1038;  LaughUn  v.  Fidelity 
Mut,  L,  Asso.  8  Tex.  Civ.  App.  448,  28  S.  W. 
411;  Union  Cent,  L,  Ins,  Co,  v.  Chowning, 
S  Tex.  Civ.  App.  466,  28  S.  W.  117;  Joliffe 
T.  Madisofi  Mut.  Ins,  Co.  39  Wis.  Ill,  20  Am. 
Bep.  35;  Moreland  v.  Union  Cent.  L,  Ins.  Co. 
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104  Ky.  129,  46  S.  W.  616;  Park  v.  Hilton, 
21  Ky.  L.  Rep.  1319,  54  S.  W.  949;  WaU  v. 
Home  Ins.  Co.  36  N.  Y.  157 ;  Smith  v.  Sara- 
toga  County  Mut.  F.  Ins,  Co,  3  Hill,  508; 
Shultst  V.  Hawkeye  Ins,  Co,  42  Iowa,  239; 
Williams  v.  Albany  City  Ins.  Co.  19  Mich. 
451,  2  Ami  Rep.  95 ;  Limerick  v.  Gorham,  37 
Kan.  739,  16  Pac.  909;  Smith  v.  Continental 
Ins,  Co.  6  Dak.  433,  43  N.  W.  810;  Matthews 
V.  American  Ins,  Co,  40  Ohio  St  135 ;  Farm- 
ers' Mut,  F.  Ins.  Co,  V.  Hull,  77  Md.  498, 
27  Atl.  169 ;  Economic  Life  Asso.  v.  Spinney 
(Iowa)  89  N.  W.  1095. 

Any  state  may  classify  the  persons  within 
its  jurisdiction,  and  impose  a  different  bur- 
den upon  the  individuals  of  each  class.  But 
buch  classification  must  not  be  based  upon 
arbitrary  or  irrelevant  distinctions.  It 
"must  always  rest  upon  some  difference 
which  bears  a  reasonable  and  just  relation 
t^  the  act  in  respect  to  which  the  classifica- 
tion is  proposed." 

Gulf,  C,  d  S.  F.  R.  Co.  V.  Ellis,  166  U.  S. 
150,  41  L.  ed.  666,  17  Sup.  Ct.  Rep.  255; 
Magoun  v.  Illinois  Trust  d  Sav,  Bank,  170 
U.  S.  283,  42  L.  ed.  1037,  18  Sup.  Ct.  Rep. 
694;  Atchison,  T.  d  S,  F,  R.  Co,  v.  Matthews, 
174  U.  S.  96,  43  L.  ed.  909,  19  Sup.  Ct.  Rep. 
009;  W,  W,  Cargill  Co,  v.  Minnesota,  180 
U.  S.  452,  45  L.  ed.  619,  21  Sup.  Ct.  Rep. 
423. 

The  equal  protection  of  the  laws  guaran- 
teed by  the  Constitution  includes  "the  equal 
riffht  to  resort  to  the  appropriate  courts  for 
rfJdress." 

Missouri  v.  Lewis,  101  U.  S.  22,  sub  nom, 
Boumian  v.  Lewis,  25  L.  ed.  989. 

The  "loss"  of  a  life  or  health  insurance 
company  is  nothing  but  a  debt,  and  its  fail- 
ure to  pay  the  same  is  merely  a  breech  of 
contract.  This  is  not  within  the  scope  of  the 
police  power  of  the  states  as  commonly  un- 
derstood, or  a  proper  subject  for  classifica- 
tion. 

Gulf,  C,  d  S.  F.  R.  Co,  V.  Ellis,  165  U.  S. 
150,  41  L.  ed.  666,  17  Sup.  Ct.  Rep.  255; 
Atchison,  T,  d  S.  F,  R.  Co,  v.  Matthews, 
]  74  U.  S.  96,  43  L.  ed.  909,  19  Sup.  Ct  Rep. 
609;  Williamson  v.  Liverpool,  L.  d  G.  Ins. 
Co,  106  Fed.  31. 

It  is  the  duty  of  every  person  to  pay  his 
rightful  debts ;  but  it  is  not  the  duty  of  any- 
one to  pay  an  unjust  claim  made  upon  him. 

Von  Ihering,  Struggle  for  Law. 

A  life  insurance  company  cannot,  even  by 
an  express  promise,  bind  itself  to  pay  a 
man's  personal  representatives  a  policy  ma- 
tured by  his  deliberate  suicide. 

Ritter  v.  Mutual  L.  Ins.  Co.  160  U.  8.  139, 
42  L.  ed  693,  18  Sup.  Ct.  Rep.  300. 

Few  courts  would  tolerate  an  attempt  to 
make  a  policy  of  life  insurance  absolutely 
incontestable  from  its  date. 

Bunyon,  Life  Assurance,  116. 

A  statute  allowing  attorneys'  fees  to  plain- 
tiffs in  actions  to  recover  damages  for  in- 
juries to  stock  occurring  in  consequence  of 
the  failure  of  a  railway  company  to  fence 
its  track  as  required  by  law  is  unconstitu- 
tional. 

Paddock  v.  Missouri  P.  R,  Co,  165  Mo. 
524,  66  S.  W.  463. 
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Statutes  Allowing  attomejB'  fees  to  the 
siiooeesf 111  plaintiffs  in  suits  to  enforce  me- 
chanice'  liens  are  unconstitutional. 

Davidson  ▼.  Jennings,  27  Colo.  187,  48  L. 
R.  A.  340,  80  Pac  354 ;  Randolph  ▼.  Build- 
ers' d  Painters^  Supply  Co,  106  Ala.  501,  17 
8ou  721. 

A  statute  giving  to  employees  of  corpora- 
tions liens  and  attorneys'  fees  in  suits  to 
enforce  the  same  is  invalid. 

Johnson  ▼.  Ooodyear  if  in.  Co.  127  Gal.  4, 
47  li.  R.  A.  338,  59  Pac.  304. 

A  statute  which  applies  to  all  kinds  of 
insurance  companies,  and  allows  the  penal- 
ties only  in  case  of  their  vexatious  refusal 
to  pay,  has  been  held  unconstitutional. 

Williamson  v.  Liverpool,  L.  d  O.  Ins.  Co. 
105  Fed.  31;  Thompson  v.  Traders'  Ins.  Co. 
169  Mo.  12,  68  S.  W.  889. 

A  statute  declaring  that  if  any  insurance 
company  refuse  to  pay  a  loss  within  sixty 
days  after  demand  it  shall  be  liable,  in  ad- 
dition to  the  loss,  for  not  more  than  25  per 
cent  of  its  amount  and  all  reasonable  at- 
torneys' fees,  provided  it  shall  be  made  to 
appear  that  the  company's  refusal  of  pay- 
ment was  made  in  bad  faith,  violates  the 
equal  protection  clause  of  the  14th  Amend- 
ment. 

Pheniw  Ins,  Co,  v.  Hart,  112  Ga.  765,  38 
8.  E.  67. 

This  court  has  not  hesitated,  whenever 
the  facts  required  it^  to  step  across  the  path 
of  states  seeking  to  deprive  foreign  corpora- 
tions of  their  property  without  due  process 
of  law,  or  of  their  right  to  remove  causes  to 
the  Federal  courts. 

Chicago,  M,  d  St,  P,  R,  Co,  v.  Minnesota, 
\U  U.  S.  418,  33  L.  ed.  970,  3  Inters.  Ck>m. 
Bep.  209,  10  Sup.  Ct  Rep.  462,  702;  Bt, 
Louis  d  8,  F,  R,  Co.  v.  QiU,  156  U.  S.  649, 
39  L.  ed.  567,  15  Sup.  Ct.  Rep.  484;  Bmyth 
V.  Ames,  169  U.  S.  466,  42  L.  ed.  819,  18  Sup. 
Ct.  Rep.  418;  Home  Ins.  Co.  v.  Morse,  20 
Wall.  445,  22  L.  ed.  365;  Barron  v.  Bumside, 
121  U.  S.  186,  30  L.  ed.  915,  1  Inters.  Com. 
Rep.  295,  7  Sup.  Ct  Rep.  931. 

The  state  of  Texas  has  not  the  power  to 
impose  conditions  "repugnant  to  the  Con- 
stitution or  laws  of  the  United  States,  or 
inconsistent  with  those  rules  of  public  law 
which  secure  the  jurisdiction  and  authority 
of  each  state  from  encroachment  by  all 
others,  or  that  principle  of  natural  justice 
which  forbids  condemnation  without  oppor- 
tunity for  defense." 

Lafayette  Ins.  Co.  v.  French,  18  How.  404, 
15  L.  ed.  451;  Home  Ins.  Co.  v.  Morse,  20 
Wall.  445,  22  L.  ed.  365 ;  Barron  v.  Bumside, 
121  U.  S.  186,  30  L.  ed.  915,  1  Inters.  Com. 
Rep.  295,  7  Sup.  Ct.  Rep.  931;  Blake  v.  Mc- 
Clung,  172  U.  S.  239,  43  L.  ed.  432,  19 
Sup.  Ct  Rep.  165;  Dayton  Coal  d  I,  Co.  v. 
Barton,  1S3  U.  S.  23,  46  L.  ed.  61,  22  Sup. 
Ct  Rep.  5. 

So  important  is  the  right  of  access  to  the 
courts,  that  one  cannot  bind  himself  in  ad- 
vance by  an  agreement  not  to  resist  any 
suits  of  a  particular  kind  which  *  may  be 
brought  against  him,  or  by  an  agreement  to 
187  U.  S.        U.  8.,  Book  47. 


submit  to  arbitration  wbatsrsr  disputes  may 
grow  out  of  a  tiansactiaii. 

Home  Ins.  Co,  v.  Morse,  20  Wall.  445,  22 
L.  ed.  365;  Pope  Mfg.  Co,  v.  Qiirmully,  144 
U.  S.  224,  36  L.  ed.  414,  12  Sup.  Ct  "Rep. 
632;  Thompson  v.  Chamoek,  8  T.  R.  139; 
Rows  V.  Williams,  97  Mass.  163;  Delaware 
d  H.  Canal  Co,  v.  Pennsylvama  Coal  Co.  50 
N.  Y.  250. 

The  right  to  damages  and  attorneys'  fees 
did  not  accrue  to  the  plaintiff  without  pre- 
vious demand  for  payment,  notwithstanoing 
the  defendant's  denial  of  liability. 

Northwestern  Life  Assur,  Co,  v.  Sturdi- 
vant,  24  Tex.  Civ.  App.  331,  59  S.  W.  61. 

Mr,  Miel&aal  J.  Oolbevt  argued  the 
cause,  and,  with  Messrs,  William  Oapps,  8, 
B.  Cantey,  and  George  E,  Haanilton,  filed  a 
brief  for  defendant  in  error: 

A  denial  of  liability,  or  a  denial  of  the  ex- 
istence  of  a  contract,  by  the  insurer,  is  a 
waiver  of  the  condition  requiring  proof  of 
the  loss  or  death. 

Knickerhocker  L,  Ins.  Co,  v.  Pendleton,  112 
U.  S.  696,  28  L.  ed.  866,  5  Sup.  Ct  Rep.  314 ; 
May,  Ins.  $$  469-473,  473A;  Niagara  Ins. 
Co,  V.  Lee,  73  Tex.  641,  11  S.  W.  1024;  4 
Joyce,  Ins.  8  3380. 

Where  the  contract  contains  no  stipulation 
for  forfeiture  upon  the  nonpayment  of  a 
note  given  for  the  premium,  when  due,  pay- 
ment is  not  a  condition  precedent  to  the  va- 
lidity of*  the  contract;  and  the  policy  con- 
tinues in  force,  notwithstanding  such  non- 
payment at  maturity. 

Joyce,  Ins.  $|  1211,  1212;  Franklin  L.  Ins. 
Co,  V.  Wallace,  03  Ind.  7;  McAllister  v.  New 
England  Mut.  L.  Ins.  Co.  101  Mass.  558,  3 
Am.  Rep.  404;  Trade  Ins.  Co.  r.  Barracliff, 
45  N.  J.  L.  548,  46  Am.  Rep.  792;  Michigan 
Mut.  L.  Ins.  Co.  V.  Bowes,  42  Mich.  19,  51 
N.  W.  962;  Bhaw  v.  Republic  L.  Ins,  Co.  69 
N.  T.  286 ;  May,  Ins.  $S  345-345K 

The  defendant  did  not  evince  any  inten- 
tion to  declare  the  policy  forfeited,  even  if 
it  had  the  right  to  do  so;  and  if  it  had  this 
right  it  should  have  declared  such  intention 
by  some  prompt  and  unequivocal  statement 
or  action. 

Mutual  L.  Ins.  Co,  v.  French,  30  Ohio  St 
240,  27  Am.  Rep.  443 ;  Thompson  v.  Knicker- 
bocker L.  Ins.  Co.  104  U.  S.  253,  26  L.  ed. 
765. 

The  necessity  of  a  formal  demand  is  often 
waived  or  obviated  by  the  contract  of  the 
other  party,  or  where  the  state  of  the  case 
is  such  as  to  show  that  the  demand  would 
have  been  entirely  unavailing. 

Heard  v.  Lodge,  20  Pick.  63,  32  Am.  Dec. 
197;  Abels  v.  Glover,  15  La.  Ann.  247;  Lt^- 
zensky  v.  Supreme  Lodge  K.  of  H.  31  Fed. 
592;  Equitable  Life  Assur.  Boo.  v.  Winning, 
7  C.  C.  A.  359,  19  U.  S.  App.  173,  58  Fed. 
541. 

*Mr.    Justice    MeKenna    delivered    the[344] 
opinion  of  the  court: 

1.  It  will  be  observed  that  there  was 
printed  upon  the  back  of  the  receipt  given 
for  the  first  premium  ttte  following:  "If 
note  be  given  for  the  payment  of  the  pre- 
mium hereon,  or  any  part  thereof,  and  same 
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is  not  paid  at  maturity,  the  said  policy 
shall  cease  and  determine."  The  contention 
of  plaintiff  in  error  is  that  such  provision 
constituted  a  part  of  the  contract;  and, 
contending  also  that  the  note  was  not  paid, 
urges  that  the  policy  ceased  and  deter- 
mined. The  same  contention  was  made  in 
the  trial  court,  but  rejected.  The  court 
held  that  the  provision  on  the  back  of  the 
receipt  constituted  no  part  of  the  contract, 
and  instructed  the  jury,  acainst  the  objec- 
tion of  plaintiff  in  error,  ''that  the  contract, 
by  its  own  explicit  terms,  is  wholly  in- 
cluded in  the  policy, — ^the  life  insurance 
proper,  and  in  the  application  for  such  life 
insurance  policy,  which,  by  the  terms  of  the 
policy,  is  made  a  part  of  the  contract.  This 
IS  recited  to  be  the  case  in  the  face  of  the 
policy  and  on  the  back  of  the  receipt  itself. 
Under  the  provisions  and  atipulationa  of 
these  ttoo  instruments,  hy  the  passing  of 
the  insurance  policy  to  the  deceased  and  the 
note  of  the  deceased  and  his  promise  to  pay 
to  the  insurance  company^  the  minds  of  the 
insurance  company  wnd  the  deceased  met, 
upon  the  conditions  and  provisions  of  the 
note,  contract,  and  the  application  for  the 
insurance,  which  made  a  part  of  the  con- 
tract, in  the  opinion  of  the  court  there 
was  no  meeting  of  the  minds ^  or  agreement 
lZW\hetv)een  the  parties  as  to  the  *provision 
upon  the  hapk  of  the  receipt,  [The  i^lics 
are  ours.]  Such  provision  is  nowhere  noted 
in  the  face  of  the  contract  of  insufance;  it 
is  nowhere  noted  in  the  application  for  the 
insurance,  and  the  only  place  it  is  found 
is  upon  the  back  of  the  receipt,  no  refer- 
ence beine  made  to  any  such  provision  else- 
where. Even  if  the  provision  were  consid- 
ered a  part  of  the  contract  entered  into  be- 
tween tne  parties,  yet  it  is  such  a  provision 
that,  if  taken  advantage  of,  would  require 
affirmative  action  on  l£e  part  of  the  com- 
pany ;  that  is  to  say,  when  the  note  was  not 
paid  at  maturity  Uie  company  should  have 
within  a  reasonable  time  thereafter  notified 
the  insured  that  in  view  of  the  fact  that 
his  note  given  \n  part  payment  of  the  pre- 
mium upon  the  policy  had  not  been  paid, 
the  policy,  which  w|m  issued  in  considera- 
tion of  such  note,  ceased  and  determined. 
There  is  no  evidence  that  any  such  action 
was  taken  on  the  part  of  the  insurance 
company." 

The  court  also  instructed  the  jury  "that 
it  was  the  duty  of  the  company  to  notify 
the  insured  of  the  nonpayment  of  the  note, 
and  that  the  policy,  because  of  such  non- 
payment, had  ceased  and  determined,  and 
that  the  company  would  no  longer  be  liable 
thereunder." 

These  instructions,  expressing  the  concep- 
tion of  Uie  law,  and  the  rights  of  the  par- 
ties entertained  by  the  couil,  and  the  court 
also  regarding  the  conduct  of  the  company 
as  waiving  proofs  of  death,  naturally  in- 
structed the  jury  that  it  was  its  "duty  to 
return  a  verdict  for  the  plaintiff  for  the 
face  of  the  policy,"  with  interest  and  pen- 
alty, and  attorneys'  fees,  as  prescribed  by 
the  Texas  statute.  "This,  therefore,"  said 
the  court,  "leaves  to  the  jury  but  one  ques- 
tion to  determine,  the  fixing  of  reasonable 


attorneys'  fees  for  the  prosecution  of  thi» 
suit." 

Were  the  instructions  correct?  And 
first,  as  to  what  papers  constituted  the 
contract. 

The  delivery  of  a  policy  of  insurance  and 
the  payment  of  the  premium  are  reciprocal 
or  concurrent  considerations.  Necessarily, 
therefore,  the  payment  of  the  premium  can 
be  exacted  simultaneously  with  the  delivery 
of  the  policy.  Of  course,  such  payment 
can  be  waivea  and  a  note — the  credit  of  the 
assured  —  accepted,  either  absolutely  or 
upon  conditions.  *And  we  do  not  see  how  it[ 
can  make  any  difference  where  the  condi- 
tions are  expressed, — whether  in  the  policy, 
in  the  note,  or  in  the  receipt  given  for  tne 
premium,  or  whether  on  the  face  of  the  lat- 
ter or  on  its  back.  The  agreements  of  par- 
ties may  be  expressed  in  many  papers,  and 
if  the  connection  of  the  papers  is  not  appar- 
ent it  may  be  shown  by  parol.  The  pres- 
ent case  does  not  even  need  the  aid  of  that 
rule.  The  receipt  expressed  the  conditions 
upon  which  the  note  was  received, — unmis- 
takably expressed  them.  The  receipt  of 
the  premium  was  expressed  to  be  "subject 
to  the  terms  of  the  contract  and  the  condi- 
tions on  the  back"  of  the  receipt.  And  the 
assured  was  directed  to  read  the  notice  upon 
the  back  of  the  receipt.  The  notice  was  a» 
follows:  "If  note  be  given  for  the  pay- 
ment of  the  premium  hereon  or  any  part 
thereof,  and  same  is  not  paid  at  maturity,, 
the  said  policy  shall  cease  and  determine."' 

It  is  not  contended  that  it  was  not  com- 
petent for  the  company  to  make  the  condi- 
tion. It  is  asserted  that  it  did  not  become 
a  part  of  the  contract  upon  which  the  minds 
of  the  parties  met, — ^that  the  minds  of  the 
parties  only  met  upon  the  application,  the 
policy,  and  the  note.  We  cannot  assent  to 
this  view.  The  payment  of  the  premium 
was  a  very  essential  thing,  and  the  manner 
of  its  payment,  whether  in  cash  or  by  notc» 
and  provision  for  the  payment  of  the  note 
and  the  effect  of  its  nonpayment,  were  also 
essential  things,  and  necessarily  must  have 
been  of  mutual  concern  to  the  parties  and 
upon  which  their  minds  must  be  considered 
as  havinff  met.  To  hold  otherwise  would 
be  to  hold  that  the  parties  were  indifferent 
to  that  which  materially  concerned  tJiem. 
It  was  certainly  of  concern  to  the  assured 
to  know  whether  he  would  be  indebted  upon 
an  overdue  note,  or  whether  his  insurance 
had  lapsed. 

All  of  the  papers,  therefore,  embodied 
the  agreement  of  the  partie^.  In  Knicker- 
bocker L.  Ins,  Co.  v.  Norton,  96  U.  S.  234,. 
24  L.  ed.  689,  the  agreement  was  considered 
as  "embodied  ih  the  policy  and  the  indorse- 
ments thereon,  as  well  as  in  the  notes  and 
the  receipt  given  therefor.**  (p.  240,  L.  ed. 
p.  691.) 

2.  But  determining  that  the  minds  of 
the  parties  met  upon  the  receipt  does  not 
»olve  the  main  question  in  the  case.  The 
receipt  provides  that,  if  the  note,  or  any 
part  of  it»  be  not  piiid  *at  maturity,  the  [347} 
policy  shall  "cease  and  determine."  What 
does  t-his  mean?  That  the  policy  shall 
cease  and  determine  at  the  occurrence  of 
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maturity,  or  at  the  option  and  upon  some 
affirmative  action  of  the  company?  The 
latter  is  the  contention  of  the  defendant  in 
error,  and,  aa  we  have  seen,  the  ruling  of 
the  trial  court ;  the  former  is  the  contention 
of  the  plaintiff  in  error.  Upon  the  issue 
thus  made,  the  cases  are  not  harmonious. 
The  decisions  of  this  court,  however,  sup- 
port the  contention  of  plaintiff  in  error. 

In  A?etr  York  L.  Ins.  Co.  v.  Statham,  93 
U.  S.  24,  23  L.  ed.  789,  Mr.  Justice  Brad- 
ley, delivering  the  opinion  of  the  court, 
said:  ''Promj^ess  of  paprment  is  essential 
in  the  business  of  life  insurance.  .  .  . 
Delinquency  cannot  be  tolerated  nor  re- 
deemed, except  at  the  option  of  the  com- 
pany. .  .  .  Time  is  material  and  of  the 
essence  of  the  contract.  Nonpayment  at 
the  day  involves  absolute  forfeiture,  if  suclf 
be  the  terms  of  the  contract.  .  .  . 
Courts  cannot,  with  safety,  vary  the  stipu- 
lation of  the  parties  by  introducing  equi- 
ties for  the  relief  of  the  insured  against 
their  own  n^Iigence."  The  intervention 
of  war  was  held  not  to  avoid  a  forfeiture. 

This  case  was  quoted,  and  its  doctrine 
announced  a£;ain,  in  Klein  v.  New  York  L. 
Ina.  Co.  104  U.  8.  88,  26  L.  ed.  662;  and 
again  in  Thompson  v.  Kniokerhoeker  L. 
Ins.  Co.  104  U.  8.  262,  26  L.  ed.  766. 

In  Klein,  v.  New  York  L.  Ins.  Co.  it  was 
said:  '*If  the  assured  can  neglect  payment 
at  maturity,  and  yet  suffer  no  loss  or  for- 
feiture, premiums  will  not  be  punctually 
paid.  The  companies  must  have  some  effi- 
cient means  of  enforcing  punctuality. 
Hence,  their  contracts  usually  provide  for 
the  forfeiture  of  the  policy  upon  default  of 
prompt  payment  of  the  premiums.  If 
they  are  not  allowed  to  enforce  this  for- 
feiture, they  are  deprived  of  the  means 
which  thev  have  reserved  by  their  contract 
of  compelling  the  parties  insured  to  meet 
their  engagements.  The  provision,  there- 
fore, for  the  release  of  the  company  from 
liability  on  a  failure  of  the  insured  to  pay 
the  premiums  when  due  is  of  the  very  es- 
sence and  substance  of  the  contract  of  life 
insurance.  To  hold  the  company  to  its 
promise  to  pay  the  insurance,  notwith- 
standing the  default  of  the  assured  in  mak- 
[848] ing  punctual  payment  of  *the  premiums,  is 
to  destroy  the  very  substance  of  the  con- 
tract." 

A  forfeiture,  of  course,  may  be  waived, 
for  the  obvious  reason  expressed  in  Knick- 
erbocker L.  Ins.  Co.  v.  Norton,  96  U.'  8.  236, 
24  L.  ed.  689,  ^a  part^  always  has  the  op- 
tion to  waive  a  condition  or  stipulation  m 
his  own  favor;"  and  an  a^ent  can  be  given 
such  power,  and  whether  it  has  been  given 
or  not   may  be  proved  by  parol. 

The  latter  case  is  an  important  one.  The 
policy  provided  that,  not  only  a  failure  to 
pay  any  premium,  but  "the  failure  to  pay 
at  maturity  any  note,  obligation,  or  indebt- 
edness (other  than  the  annual  credit  or 
loan)  for  premium  or  interest  due  under 
said  policy  or  contract,  shall  then  and 
thereafter  cause  said  policy  to  be  void 
without  notice  to  any  party  or  parties  in- 
terested therein." 


of  strict  punctuality  of  payment  ad  diem^ 
but  applied  the  rule  to  a  note  for  part  pay- 
ment. 

Expressing  its  view  of  forfeitures,  the 
court  said:  "Forfeitures  are  not  favored 
in  the  law..  They  are  often  the  means 
of  great  oppression  and  injustice.  And 
where  adequate  compensation  can  be  made, 
the  law  in  many  cases,  and  equity  in 
all  cases,  discharges  the  forfeiture  upon 
such  compensation  being  made.  It  is  true, 
we  held  in  Htatham's  Case,  93  U.  S.  24,  2a 
L.  ed.  789,  that  in  life  insurance  time  of 
payment  is  material,  and  cannot  be  ex- 
tended by  the  courts  against  the  assent  of 
the  company.  But  where  such  assent  ia 
given  the  courts  should  be  liberal  in  con- 
struing the  transaction  in  favor  of  avoid- 
ing a  forfeiture." 

We  shall  presently  consider  how  far  thes*^ 
principles  apply  to  a  claim  of  waiver  of 
forfeiture  in  the  case  at  bar.  Our  present 
inquiry  is,  when  and  how  does  forfeiture  oc- 
cur, and  it  seems  an  obvious  conclusion 
from  the  cited  cases  that  forfeiture  occura 
upon  nonpayment  of  the  premium  ad  diem^ 
But  against  the  conclusion.  Mutual  L,  Ins^ 
Co.  V.  French,  30  Ohio  St.  240,  27  Am.  Rep. 
443i  and  its  approval  by  this  court  in. 
Thompson  v.  Knickerbocker  L.  Ini.  Co.,  ara 
cited. 

It  was  contended  in  the  latter  case  that 
the  mere  takinj^  of  notes  in  payment  of  the 
premium  was,  in  itself,  a  waiver  of  the  con- 
ditional forfeiture,  and  Mutual  L.  Ins.  Co. 
V.  French,  30  Ohio  St.  240,  27  Am.  Rep.  443, 
was  cited  to  support  the  contention.  To  the 
contention  *and  citation  it  was  replied :  [840] 
"But  in  that  case  no  provision  was  made  in 
the  policy  for  a  forfeiture  in  case  of  the 
nonpayment  of  a  note  given  for  the  premi- 
um, and  an  unconditional  receipt  for  the 
premium  had  been  given  when  the  note  was 
taken ;  and  this  fact  wa^.  specially  adverted 
to  hy  the  court.  We  think  that  the  deci- 
sion in  that  case  was  entirely  correct.  But 
in  this  case  the  policy  does  contain  an  ex- 
press condition  to  be  void  if  any  note  given 
in  payment  of  premium  should  not  be  paid 
at  maturity.  We  are  of  opinion,  therefore, 
that  whilst  the  primary  condition  of  for- 
feiture for  nonpayment  of  the  annual  pre- 
mium was  waived  by  the  acceptance  of  the 
notes,  yet,  that  the  secondary  conditioni 
thereupon  came  into  operation,  by  which 
the  policy  was  to  be  void  if  the  notes  were- 
not  paid  at  maturity." 

A  review  of  Mutual  L.  Ins.  Co.  v.  French 
is  demanded.    Was  the  reasoning  in  that 
case  approved,  or  only  its  conclusion?    The 
policy  passed  upon  contained  a  provision  for 
forfeiture  if   tne   premium   should   not   be 
paid,  but  no  provision  for  forfeiture  if  pre- 
mium  notes  should   not  be  paid.    The   re- 
ceipt which  had  been  f^ven  was  absolute. 
The  provision  for  forfeiture  was  contained 
in  the  note.    The  case  was  somewhat  com- 
plicated by  questions  of  fact  regarding  the 
power  of  the  company's  agent  to  accept  the 
notes  or  to  grant  extensions  of  time,  but 
that  the  power  existed  was  accepted  as  con- 
cluded by  the  verdict.    The  insurance  com- 


The  court  not  only  asserted  the  doctrine  pany,  nevertheless,  asserted  aa  a  conclusion 
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from  the  nonpayment  of  the  note  that  the 
policy  had  heen  forfeited.  To  this  the  court 
(supreme  court  of  Ohio)   replied: 

"In  most  of  the  cases  which  have  been 
•cited  in  ar^mcnt  the  policy  contained  a 
•clause  that  it  should  be  void  upon  nonpay- 
ment of  the  premium,  or  any  note  given  for 
^uch  premium.  This  policy,  however,  con- 
tains no  clause  of  avoidance  for  the  nonpay- 
anent  of  notes  given  for  premium. 

"It  is  not  insisted  that  the  nonpayment 
t>f  the  check  alone  forfeited  the  policy,  but 
it  is  claimed  that  failure  to  pay  the  note 
does  work  out  this  result.  It  will  be  seen 
that  the  note  stipulates  in  terms  that  if  it 
is  'not  paid  at  maturity  said  policy  is  to  be 
null  and  void.' 

"It  cannot  be  successfully  maintained  that 
[MO] this  clause  makes  *the  policy  absolutely  void 
upon  nonpayment  of  tne  note.  Under  the 
authorities  such  a  clause,  being  introduc^ 
for  the  benefit  of  the  insurance  company, 
means  that  the  policy  shall  be  void  if  the 
company  insist  upon  it;  but  it  is  their  op- 
tion to  say  whether  this  reiBult  shall  follow 
or  not." 

And  further — 

"We,  therefore,  cannot  consider  payment 
^  this  not6  as  absolutely  necessary  before 
the  renewal  attached.  It  may  not,  perhaps, 
!be  necessary  to  hold,  as  did  the  court  be- 
low, that  demand  of  payment  the  day  the 
note  was  due  was  necessair  to  work  a  for- 
feiture, but  certainly  something  must  be  done 
1>etween  the  date  the  note  was  due  and  the 
«nd  of  the  year,  to  establish  and  proclaim 
the  forfeiture,  or  it  must  be  held  to  be 
waived." 

To  sustain  the  conclusion  the  following 
Illinois  cases  were  cited:  77  111.  384;  37 
111.  354,  87  Am.  Dec.  251;  49  111.  180.  The 
court  also  cited  Joliffe  y.  Madison  Mut,  Ins. 
<Jo.  39  Ws.  119,  20  Am.  Rep.  35,  and  quoted 
the  following  principle:  "Forfeitures  are 
not  favored  in  the  law,  and  will  not  be  sus- 
tained upon  mere  inferences.  Where,  upon 
l)reech  by  one  party  of  a  condition  or  stipu- 
lation in  a  contract,  the  other  party  thereto 
lias  the  option  to  declare  the  contract  for- 
feited, and  thus  relieve  himself  f^m  liabil- 
ity upon  it,  and  seeks  to  exercise  such  op- 
tion, ne  must  do  so  unconditionally,  and  in 
plain,  positive,  and  unmistakable  terms." 
And  the  court  finally  concludes  that,  "in 
the  case  at  bar,  the  company  should  not 
liave  retained  the  check  and  note  and  re- 
mained silent,  as  they  did.  Yet  it  appears 
that  on  July  6,  1868,  when  Simpson  refused 
the  premium  for  that  year,  French  offered 
to  give  up  his  policy  if  the  company  would 
return  his  check  and  note.  This  was  re- 
fused." 

What,  then,  did  this  court  mean  by  pro- 
nouncing the  decision  in  Mutual  L.  Ins,  Co. 
T.  French  as  "entirely  correct?"  Were  the 
Tarious  principles  the  law  expressed  in  that 
case  approved*  or  only  the  conclusion  of  the 
court  from  the  facts?  Did  this  court  in- 
tend to  approve  the  proposition  that  to 
cause  a  forfeiture  some  affirmative  action 
•••Ijwas  moessaiy  by  the  company, — a  'declara- 
tion to  that  effect  and  the  surrender  of  the 
premium  notes?  To  hold  the  latter  would 
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be  to  hold  that  this  court  intended  to 
verse  a  number  of  decisiona  made  upon 
careful  consideration.  Indeed,  it  would  be 
contrary  to  the  reasoning  in  Uie  very  opin- 
ion in  which  the  French  Case  is  approved. 
A  replication  was  set  up  alleging  a  usage  of 
the  insurance  company  to  give  notice  to  the 
assured  of  the  date  of  payment,  and,  an* 
swering  it,  this  court  saia:  "This  is  no  ex- 
cuse for  nonpayment.  The  assured  knew, 
or  was  bouncl  to  know,  when  his  premiums 
became  due.  .  .  .  ^lie  reason  why  the 
insurance  company  gives  notice  to  its  mem* 
hers  of  the  time  of  payment  of  premiums  is 
bo  aid  their  memory  and  to  stimulate  tlicm 
to  prompt  payment.  The  company  is  under 
no  obligation  to  give  such  notice,  and  as- 
sumes no  responsibility  l^  giving  it.  The 
>luty  of  the  assured  to  pay  at  the  day  is  the 
same,  whether  notice  be  given  or  not." 

And  again,  as  to  the  usage  of  the  com- 
pany not  to  demand  punctual  payment  at 
the  day,  or  to  ^ve  thirty  days  of  grace,  it 
was  said:  "This  was  a  mere  matter  of  vol- 
untary indulgence  on  the  part  of  the  com- 
pany, or,  as  the  plaintiff  herself  calls  it, 
an  act  of  'leniency.* " 

In  our  other  decisions,  which  we  have 
cited,  it  was  held  that  time  is  the  essence 
of  the  contract,  and  nonpayment  at  the  day 
involves  absolute  forfeiture.  Ip  none  of 
the  cases  was  there  any  afllrmative  action 
by  the  company.  Forfeiture  occurred  from 
nonpajmient  of  the  premium.  The  same 
principle  was  announced  and  illustrated  in 
Knickerbocker  L.  Ins,  Co,  y.  Pendleton,  112 
U.  S.  696,  28  L.  ed.  866,  5  Sup.  Ct.  Rep. 
314.  In  that  case  a  foreign  bill  of  exchange 
was  accepted  in  parent  of  the  premium, 
but  upon  presentation  to  the  drawee  was 
not  accepted.  There  was  some  controversy 
as  to  whether  it  was  presented  for  payment. 
The  trial  court  (circuit  court  of  the  United 
States)  held  (7  Fed.  169),  and  instructed 
the  jury,  that  the  true  measure  of  the  duty 
of  the  company  was  to  be  found  in  the  rules 
of  law  govermng  the  holder  of  commercial 
paper;  that  by  taking  the  draft  the  com- 
pany assumed  all  of  the  duties  of  the  holder 
of  such  paper,  and  that  it  was,  therefore, 
the  duty  of  the  company  to  have  had  the 
draft  protested  and  to  have  given  notice  of 
nonacceptance  *as  a  condition  of  forfeiture.  [36S] 
This  court  disagreed  with  the  circuit  court, 
and  held  that  protest  and  notice  were  not 
necessary.  In  other  words,  held,  not  the 
law  of  commercial  paper,  but  the  contract 
of  the  parties,  determined  the  conditions  of 
forfeiture,  and  that  the  contract  of  the  par- 
ties was  expressed  in  the  draft  to  be  that 
the  policy  snould  become  void  if  the  draft 
was  not  paid  at  maturity.  "We  think  it 
dear,"  was  said: 

"Therefore,  that,  notwithstanding  the  re- 
newal receipt,  the  condition  expressed  in  Uie 
draft  was  binding  on  the  insured.  As  we 
have  shown,  that  condition  was  that  the 
policy  should  become  void  if  the  draft  was 
not  paid  at  maturity.  The  draft,  being 
without  grace,  matured  on  the  14th  of  Octo- 
ber, 1871.  If  not  paid  on  that  day  the  pol- 
icy was  forfeited,  unless  it  was  the  usage  of 
the  New  Orleans  banks  to  grant  days  of 
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grace  even  when  they  were  waived,  of  which 
there  was  some  evidence  on  the  trial.  In 
such  case  the  forfeiture  would  take  place, 
if  the  draft  were  not  paid  on  the  17th  of 
October.  Of  course,  it  must  be  presented 
for  payment  on  the  one  day  or  the  other, — 
for  the  drawees  could  not  pay  it  unless  it 
was  presented,  for  they  would  not  know 
where  to  find  it.  But,  supposing  it  to  have 
been  presented  for  payment,  and  payment 
refused  by  the  drawees,  then  the  condition 
of  forfeiture  was  complete.  Protest  and 
notice  of  nonpayment  might  be  further  nec- 
essary to  hold  the  drawer,  if  the  insufance 
company  desired  to  hold  him ;  but  they  were 
not  necessary  to  the  forfeiture.  That  oc- 
curred when  nonpayment  at  maturity  or 
Sresentation  occurred.  The  drawer.  Pen- 
leton,  who  took  entire  charge  of  the  policy 
for  his  children,  put  its  existence  on  the 
condition  of  payment  of  the  draft  at  ma- 
turity; and  it  was  his  business,  as  agent  or 
fuardian  of  his  children,  to  see  that  the 
rait  was  thus  paid;  that  the  requisite 
funds  were  in  the  hands  of  the  drawees,  or 
that  they  would  |>ay  it  whether  in  funds  or 
not.  Such,  we  think,  was  the  clear  purport 
of  the  condition,  and  as  the  court  below 
took  a  different  view,  holding  that  the  in- 
surance company  was  bound,  not  only  to 
present  the  draft  for  payment,  but  to  have 
It  protested  for  nonpayment,  before  a  for- 
feiture would  ensue,  the  judgment  must  be 
reversed  " 
[863]  *See  Also  saAe  cas6,  116  U.  S.  330,  20  L. 
ed.  432,  6  Sup.  Ct  Rep.  74. 

It  has  been  held  in  eases  in  the  state 
courts,  as  in  MutwU  L,  Ins,  Co,  v.  French^ 
that  no  forfeiture  is  incurred  until  notice 
by  the  company  has  been  given  that  it  is 
claimed.  And  other  cases  hold  that  when 
the  condition  of  forfeiture  is  in  the  note 
only,  the  mere  fact  of  nonpayment  at  ma- 
turity does  not  of  itself  avoid  the  policy. 
A  review  of  the  cases  we  do  not  consider 
necessary.  We  prefer  to  follow  our  own  de- 
cisions. 

Some  of  those  decisions  hold,  however,  as 
iro  have  seen,  that  a  waiver  of  forfeiture 
may  be  inferred  from  the  conduct  of  the 
company,  and  that  "courts  seize  hold  of  any 
circumstances  that  indicate  an  election  or 
intent  to  waive  a  forfeiture."  96  U.  S.  244, 
24  L.  ed.  602. 

We  do  not  think  such  circumstances  exist 
in  this  case.  Of  course,  such  circumstances 
must  have  come  from  the  company,  or  from 
its  agent  acting  within  his  authority.  In 
the  case  at  bar  we  need  only  look  at  that 
which  took  place  after  the  note  was  given. 
What  preceded  that,  including  the  arrange- 
ment between  Stam,  the  agent  of  plaintiff 
in  error,  and  the  assured,  for  the  employ- 
ment of  the  latter  by  the  former,  must  be 
considered  as  having  been  approved  by  the 
company.  Its  rights  and  the  rights  of  the 
assured  depend,  uerefore,  upon  what  it  did 
in  regard  to  the  note  before  or  after  it  be- 
came due,  or  what  Starh  did  within  his  au- 
thority. The  coinpany  did  nothing  but 
send  the  note  to  Stam  for  collection,  and 
Stam  deposited  it  for  collection  with  the 
Fanners'  k  Mechanics'  National  Bank  of 
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Fort  Worth,  Texas,  on  August  24,  1808, — 
a  month  before  it  was  due.  The  assured 
did  nothing;  made  no  movement*  as  far  as 
the  record  shows,  for  its  payment.  In  other 
words,  the  day  of  maturity  came  and  went» 
and  the  note  was  not  paid,  and  the  condition 
upon  which  the  policy  should  "cease  and  de- 
termine" occurred,  unless  Stam's  authority 
lasted  and  could  be  exercised  after  the  note 
became  due.  He  received  the  note  bade 
from  the  bank  on  the  26th  of  September^ 
and  on  the  29th  of  September  he  called  at 
the  residence  of  the  assured, — the  latter  thenr 
being  confined  to  his  bed  with  typhoid  fever 
(of  which  he  died  October  7).  The  evi- 
dence of  what  transpired  there  was  oonfliet- 
ing,  but  the  record  admits  would  have  sup- 
ported a  verdict;  ***that  Stam  stated  that[864] 
he  had  called  for  the  purpose  of  collecting 
the  note;  that  the  plaintiff  promised  that 
it  should  be  fixed  at  once,  and  that  Starn 
stated  that  it  could  be  paid  at  any  time  be- 
fore the  date  on  which  he  was  required  to 
make  his  monthly  report,  to  wit:  October 
1st  following."  And  it  must  also  be  ac^ 
cepted  as  true  that  Starn  told  Dr.  Qreen- 
that  he  (Starn)  had  called  at  Lewis's  house^ 
to  collect  the  note,  and  that  the  doctor  noti- 
fied Stam  that  Reeves,  the  drugg;ist,  wouldi 
pay  it,  and  the  latter,  on  September  30,  in 
the  presence  of  Dr.  Green,  tendered  thft* 
amount  of  the  note  to  Stam,  who  refused  it. 

On  the  20th  of  Septembw,  as  set  out  in 
the  statement  of  facts,  Stam  telegraphed  to< 
the  company  that  Lewis  offered  to  pay  the^ 
premium,  and  asked  if  he  should  receive  it. 
On  the  30th  the  company  replied  in  the  neg^ 
ative,  and  on  the  same  day  wrote  to  Stam. 
Were   Stara's   acts  authorized!    Thr^   cani 
only  be  so  held  as  an  inference  from  the  au- 
thority given  him  to  collect  the  note.    Im 
other  words,  that  the  authority  to  collect, 
the  note  conferred  authority  to  extend  the- 
time  of  pavment  and  to  waive  the  forfeit- 
ure which  had  occurred  bv  nonpatent.    It 
would  be  difficult  to  so  hold  even  if  his  con- 
tract with  the  company  did  not  forbid  the 
exercise  of  such  power  and  the  provisions 
of  the  policy  preclude  it.    The  policy  pro- 
vides as  follows:     "All  agreements  made  by 
this  company  are  signed  by  the  president 
or  secretary.    This  power  will  not  be  dele- 
gated.   No  other  person  can  alter  or  waive 
any  of  the  conditions  of  this  policy,  or  issue 
permits  of  any  kind,  or  make  an  agreement 
binding  upon  said  companjr." 

And  the  contract  constituting  Stam  the 
company's  a^ent  contains  the  following: 
*'The  party  of  the  second  part  agrees  to  sub- 
mit to  and  abide  by  all  rules  and  .regula- 
tions of  said  company.  .  .  .  Agents  i^re 
not  authodzed  to  collect  any  renewal 
premium  after  the  day  on  which  the  same- 
becomes  due,  except  in  accordance  with  spe- 
cial instructions  from  the  company  in  eacb 
individual  case." 

There  is  no  evidence  of  any  course  of  deal* 
ing  of  the  company  or  of  Starn  which  en- 
larged « or  modified  these  instructions,  or 
which  induced  and  excused  the  default  of 
Uie  assured. 

3.  The  circuit  court  instructed  the  Jury 
substantially  that  *the  plaintiff  in  error  was  [355 1 
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^98toppcd  from  setting  up  the  provisioD  of 
the  policy  requiring  proofs  of  death.  The 
InstnicUon  is  assigned  as  error.  We  con- 
cur with  the  circuit  court.  The  conduct  of 
the  company  was  tantamount  to  a  waiver. 
Knickerbocker  L,  Ins,  Co,  v.  Pendleton,  112 
CJ.  S.  606,  28  L.  ed.  866,  5  Sup.  Gt.  Rep. 
314. 

4.  Notwithstanding  our  decision  in  Fidel- 
ity Mut,  L.  A880,  V.  Mettler,  185  U.  S.  308, 
46  L.  ed.  922,  22  Sup.  Ct  Rep.  662,  the 
plaintiff  in  error  urges  the  unconstitution- 
ality of  the  Texas  statute,  authorizing  the 
recovery  of  damages  and  attorneys'  fees  for 
failure  by  life  and  health  insurance  compa- 
nies to  pay  losses.  We  are,  however,  en- 
tirely satisfied  with  the  case  and  its  reason- 
inc. 

It  is  insisted,  however,  that  to  justify  a 
Tecovery  of  the  statutory  damages  demand 
of  payment  of  the  policy  before  suit  wa4 
necessaiy,  notwithstanding  the  denial  of  lia- 
bility by  the  company.    The  contention  is 
sustained  by  the  decision  of  the  court  of 
•civil  appeals  of  Texas  in  the  case  of  the 
Northtcestern  Life  Aaeur,  Co,  y.  Sturdivant, 
24  Tex.  Civ.  App.  331,  59  S.  W.  61.    That 
-case  also  decidcKl  "that  the  suit  itself  would 
not  be  such  demand  as  the  statute  intend- 
•cd."    It  was   held,   however,   that  demand 
•could  be  made  alter  suit  and  set  up  by  "an 
amended  petition  as  an  original  suit."    The 
supreme  court  of  Texas  refused  a  writ  of 
•error  to  review  the  case.    94  Tex.  706.    We 
may  therefore  adopt  its  construction  of  the 
«tato  statute.    It  can  be  easily  conformed  to 
by  defendant  in  error  if  a  new  trial  of  the 
«ca8e  at  bar  be  prosecuted. 

On  account  of  the  errors  indicated^  the 
Judgment  of  the  Circuit  Court  is  reversed, 
Mvd  the  cause  remanded,  with  direcCiona  to 
mward  a  new  trial. 


[M6]       •WHITNEY  LAYTON,  Plff.  in  Err^ 

V, 

6TATE  OF  MISSOURL 

(See  8.  C.  Reporter's  ed.  8B6-361.) 

Error  to  state  court — Federal  question, 

1.  An  objection  raised  In  the  state  court,  that 
a  state  statute  Is  unconstitutional  and  veld, 
relates  only  to  the  power  of  the  state  legis- 
latare  under  the  state  Constitution,  and 
raises  no  Federal  question  which  will  give 
the  Supreme  Court  of  the  United  States 
JVrisdiction  to  review  a  Judgment  of  the 
•tate  court  sustaining  the  validity  of  the 
statute. 

S.  A  Judgment  of  a  state  court  upholding  a 
state  statute  which  is  claimed  to  violate  the 
Federal  Constitution  Is  not  reviewable  In  the 
Supreme  Conrt  of  the  United  States,  where 
state  court  declined  to  psss  on  the  Fed- 


3}OTa. — On  icrits  of  error  from  United  States 
sBwifreme  Court  to  state  courts — see  notes  to 
iHsinblte  V.  Western  Land  Co.  87  L.  ed.  U.  S. 
2267 :  KIpley  v.  Illinois  ea  rel.  Akin,  42  L.  ed. 
U.  S.  996;  and  Be  Buchanan,  89  L.  ed.  U.  8. 
884. 
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eral  question  because  It  was  not  raised  la 
the  trial  court  as  required  by  the  state  prac- 
tice. 

[No.  69.] 

Submitted  November  6,  1902,    Decided  DO' 
cember  22,  1902. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Missouri  to  review  a  judgment 
of  Division  No.  2  of  that  court  which  af- 
firmed a  conviction  in  the  St.  Louis  Court 
of  Criminal  Correction  of  a  violation  of  a 
statute  to  prevent  the  use  of  unhealthy 
chemicals  in  articles  to  be  used  in  the  prep- 
aration of  food.    Dismissed, 

See  same  case  below,  100  Mo.  474,  61  S* 
W.  171. 

Statement  by  Mr.  Chief  Justice  Fuller  t 
Layton  was  prosecuted  in  the  St.  Louis 
oourt  of  criminal  correction,  on  informa- 
tion, for  violation  of  an  act  of  the  general 
assembly  of  the  state  of  Missouri,  entitled 
"An  Act  to  Prevent  the  Use  of  Unhealthy 
Chemicals  or  Substances  in  the  Preparation 
or  Manufacture  of  Any  Article  Used,  or  to 
be  Used,  in  the  Preparation  of  Food,"  ap- 

K roved  May  11,  1899,  and  reading  as  m- 
>ws: 

"Sec  1.  That  it  shall  be  unlawful  for  any 
person  or  corporation  doinff  Inisiness  in 
this  state  to  manufacture,  s3l,  or  offer  to 
sell  any  article,  compound,  or  preparation, 
for  the  purpose  of  being  used,  or  which  is 
intended  to  be  used,  in  the  preparation  *of[357] 
food,  in  which  article,  compound,  or  prepa- 
ration there  is  any  arsenic,  calomed,  bis- 
muth, ammonia,  or  alum. 

"Sec.  2.  Any  person  or  corporation  vio- 
lating the  provisions  of  this  act  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall, 
upon  conviction,  be  fined  not  less  than  $100, 
which  shall  be  paid  into  and  become  a  part 
of  the  road  fund  of  the  county  in  which 
such  fine  is  collected."  Mo.  Laws  1899,  p. 
170. 

The  information  charged  that  the  defend- 
ant, in  the  city  of  St.  I^uis,  then  and  there 
doing  business  in  the  state  of  Missouri,  un- 
lawfully manufactured,  sold,  and  offered 
for  sale  a  certain  compound  and  prepara- 
tion for  the  purpose  of  its  being  used,  and 
with  intent  uiat  it  should  be  used,  in  the 
preparation  of  food,  and  that  said  com- 
pound and  preparation  ao  manufactuied 
and  sold  contained  alum. 

Defendant  pleaded  not  guilty,  and,  a  iury 
being  waived,  the  cause  waa  submitted  to 
the  oourt  for  trial. 

The  compound  and  preparation  consisted 
of  two  dozen  one-pound  cans  of  baking 
powder,  and  the  facts  as  charged  in  the  in- 
formation were  admitted;  but  defendant 
contended  that  he  should  not  be  convicted, 
because  the  statute  waa  unconstitutional; 
and  he  offered  voluminous  evidence  tending 
to  show  the  details  of  the  manufacture  of 
baking  powders  of  various  kinds,  and 
among  them  baking  powders  containing 
alum,  as  well  as  the  nistonr  of  the  business 
of  the  manufacturing,   selling,  and   using 
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Alum  baking  powders,  whiuh  tended  to  es^ 
tablish  that  that  business  was,  and  bad 
been  for  many  years^  verv  extensive  in  Mis- 
souri and  in  the  United  States,  and  that 
defendant,  for  some  years  before  the  stat- 
ute was  enacted,  had  been  engaged  in  that 
business.  He  further  offered  evidence  to 
the  effect  that  the  use  of  alum  in  baking 
powders  was  wholesome,  useful,  and  eoo- 
nomical ;  and  that  most  CTocers  in  Missouri 
kept  and  sold  alum  baking  powders,  and 
no  harm  had  been  known  to  result  from 
their  use  in  the  preparation  of  food.  All 
this  evidence,  on  objection  by  the  state  for 
incompetency,  irrelevancy,  and  immaterial- 
ity, was  excluded  by  the  court,  and  defend- 
ant excepted. 

Defendant  asked  the  court  to  give  six  sep- 
arate instructions  predicated  on  the  admis- 
[358]sion  of  the  testimony  which  had  biaen  *ex- 
cluded,  in  which  the  court  was  requested  to 
*  declare  the  law  to  be  that  defendant  must 
be  acquitted,  if  the  court  sitting  as  a  jui^ 
found  the  facts  to  be  as  the  excluded  evi- 
dence tended  to  show.  These  instructions 
were  refused  and  defendant  excepted. 

The  court  found  defendant  guilty  as 
charged  in  the  information,  -and  assessed 
the  penalty  at  $100.  Motions  for  new  trial 
and  in  arrest  were  made  and  overruled,  and 
•exceptions  taken.  Judgment  having  been 
entered,  defendant  perfected  an  appeal  to 
the  supreme  court  of  the  state  of  Missouri, 
and  the  cause  was  docketed  in  division  No. 
2  of  that  court,  being  the  criminal  division. 
The  judgment  was  affirmed  (160  Mo.  474, 
61  8.  W.  171),  and  thereupon  defendant 
moved  that  the  cause  be  transferred  to  the 
court  In  banc,  which  motion  was  overruled. 
The  case  was  then  brought  here  on  writ  of 
error. 

Mes9r8.  Silas  H.  Straws  and  James  I^ 

Blair  submitted  the  cause  for  plaintiff  in 
error.  Messrs,  James  H,  ^eddon  and  Stan- 
ley Stonier  were  with  them  on  the  brief. 

Mr,  E.  C.  Crow  submitted  the  cause  for 
defoidant  in  error. 

Mr.   Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

While  it  appears  from  the  proceedings  on 
the  trial  and  the  grounds  assigned  for  the 
motion  for  new  trial,  that  the  unconstitu- 
tionality of  the  act  was  relied  on  in  defense, 
the  record  does  not  show  that  it  was  con- 
tended in  the  trial  court  that  the  act  was 
in  contravention  of  the  Constitution  of  the 
United  States ;  and  it  is  settled  that  the  ob- 
jection in  the  state  courts  tiiat  an  act  of 
the  state  is  "unconstitutional  and  void"  re- 
lates only  to  the  power  of  the  state  legisla- 
ture under  the  state  Constitution.  Miller 
V.  Comvcall  R.  Co.  168  U.  S.  131,  42  L.  ed. 
409,  18  Sup.  Ct.  Rep,  34;  Jacohi  v.  Ala 
hama,  187  U.  8.  133,  ante,  106,  23  Sup. 
Ct.  Rep.  48. 

In  tiie  supreme  court  of  Missouri,  divi- 
si^m  No.  2,  Layton  filed  his  statement  and 
brief,  which  brief  contained  an  assignment 
of  errors,  as  required  by  the  rules  of  that 
(850]coiirt.  Four  ^errors  were  assigned,  the 
third  of  which  was  that  "the  court  erred  in 
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refusinff^  to  declare  that  the  law  under 
which  the  defendant  was  convicted  was  un- 
constitutional and  void."  This  assignment 
was  followed  by  points  one  of  which  was 
that  "the  law  under  which  the  defendant 
was  convicted  conflicts  with  the  14th 
Amendment  to  the  Constitution  of  the 
United  States,  which  guarantees  to  every 
man  the  equal  protection  of  the  law;"  and 
these  points  were  accompanied  by  printed 
arguments,  in  which  it  was  insisted  that  the 
law  violated  "the  guaranties  of  the  Consti- 
tutions of  the  state  of  Missouri  and  of  the 
United  States,  in  that  it  deprives  the  appel- 
lant of  his  liberty  and  his  property  without 
due  process  of  law." 

The  supreme  court,  however,  did  not  in 
terms  pass  on  the  question  whether  the  act 
was  in  contravention  of  the  Constitution  of 
the  United  States,  and,  on  the  contrary, 
said  that  its  constitutionality  was  assailed 
on  two  grounds,  namely:  that  it  violated  the 
provisions  of  S  28  of  article  4  of  the  Consti- 
tution of  Missouri,  providing  that  no  bill 
"shall  contain  more  than  one  subject,  which 
shall  be  clearly  expressed;"  and  that  it  con- 
flicted with  SS  4  and  30  of  article  2  of  that 
Constitution,  providing  "that  all  persons 
have  a  natural  right  to  life,  liberty,  and  the 
enjoyment  of  the  gains  of  their  own  indus- 
try; that  to  give  security  to  these  things  is 
the  principal  office  of  government  .  .  .;'* 
and  "that  no  person  shall  be  deprived  of 
life,  liberty,  or  property  without  due  proo- 
ess  of  law." 

It  was  held  that  when  an  act  of  the  leg- 
islature is  attacked  as  unconstitutional  be- 
cause invading  the  riffht  of  the  citizen  to 
use  his  faculties  in  uie  production  of  an 
article  for  sale  for  food  or  drink,  the  rule 
of  construction  that  legislative  acts  should 
not  be  declared  void  "unless  the  violation  of 
the  Constitution  is  so  manifest  as  to  leave 
no  room  for  reasonable  doubt,"  required  the 
test  of  constitutionality  to  be  that  "if  it  be 
an  article  so  universally  conceded  to  be 
wholesome  and  innocuous  that  the  court 
may  take  judicial  notice  of  that  fact,  the 
legislature,  under  the  Constitution,  has  no 
right  to  prohibit  it;  but  if  there  is  a  dis- 
pute as  to  the  fact  of  its  wholesomeness  for 
food  or  drink,  then  the  legislature  can 
either  regulate  or  prohibit  it;"  and  the  va- 
lidity of  the  act  wajs  sustained. 

*The  decision  was  strictly  a  decision  sus-[360J 
taining  its  validity  when  tested  by  the  pro- 
visions of  the  state  Constitution,  and  what- 
ever the  similarity  between  the  language  of 
those  provisions  and  that  of  the  14th 
Amendment,  the  state  court  cannot  be  re- 
garded as  having  decided  the  Federal  ques- 
tion now  suggested  because  necessarily  *  in- 
volved in  the  case,  if  it  appears  froiA  the 
record  that  it  was  not  called  upon  to  do  so, 
and  that  ite  decision  rested  on  another 
ground. 

After  judgment  was  entered  affirming  the 
judgment  of  the  trial  court,  defendant 
moved  that  the  cause  be  transferred  to  the 
court  in  banc,  and  the  motion  waa  denied. 

By  the  Constitution  of  Missouri,  the  su- 
preme court  waa  divided  into  two  divisions ; 
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division  No.  1,  consisting  of  four  judges, 
and  division  No.  2,  consisting  of  three 
judges,  the  latter  having  exclusive  cogni- 
zance of  all  criminal  causes ;  and  it  was  pro- 
Yidckl  that  cases,  in  certain  circumstances, 
among  others  when  a  Federal  question  was 
involved,  on  the  application  of  the  losing 
party,  should  be  transferred  to  a  full  bench 
for  decision.  Duncan  v.  Missouri,  152  U. 
8.  377,  38  L.  ed.  485,  14  Sujp.  Ct.  Rep.  570; 
Moore  v.  Missouri,  159  U.  8.  678,  40  L.  ed. 
303,  16  Sup.  Ct.  Rep.  179.  And  see  Mis- 
souri, K,  d  T,  R.  Co.  V.  Elliott,  184  U.  8. 
530,  46  L.  ed.  673,  22  Su|>.  Ct  Rep.  46,  as 
to  exclusive  appellate  jurisdiction  of  state 
supreme  court  over  cases  involving  consti- 
tutional questions. 

It  thus  appears  that  the  supreme  court, 
not  only  by  declining  to  consider  the  con- 
tention in  the  brief  and  argument  in  respect 
of  the  14th  Amendment, 'but  by  denying  the 
motion  to  transfer  the  cause,  was  of  opin- 
ion that  the  validity  of  the  statute  was  not 
80  drawn  in  question  for  repugnancy  to  the 
Constitution  of  the  United  States  as  to  re- 
quire decision  as  to  its  validity  in  that 
view. 

The  rules  of  the  court  provided:  ''The 
brief  filed  by  appellant  shall  distinctly  and 
separately  all^e  the  errors  committed  by 
the  inferior  oourt»  and  no  reference  will  be 
permitted  at  Uie  argument  to  the  errors  not 
thus  specified,  unless  for  sood  cause  shown 
the  court  shall  otherwise  direct."  Rule  15, 
cl.  3,  160  Mo.  appx.  iv.,  16  8.  W.  vi. 

By  rule  of  division  No.  2,  in  criminal 
eases,  printed  statements  oonioining  assign- 
ment of  errors  and  bfi'ef  of  points  of  argu- 
ment were  required,  or,  in  prosecutions  in 
forma  pauperis,  the  same  &  typewriting. 
160  Mo.  appx.  vi.,  47  8.  W.  v. 
£861]  ^Errors  were  so  assigned,  but*  the  only  one 
of  them  which  referred  to  the  constitution- 
ality of  the  act  was  the  third,  stating  that 
"the  court  erred  in  refusing  to  declare  that 
the  law  under  which  the  defendant  was  con- 
victed was  unconstitutional  and  void." 
lliis  related  to  the  state  Constitution,  and 
the  court  so  treated  it,  and  confined  its  de- 
cision to  the  errors  specified.  Whether  it 
was  obliged  to  do  this  is  not  material,  as 
the  court  in  any  event  proceeds  on  the  rec- 
ord of  the  trial  court  for  errors  committed 
there.  Exceptions  in  criminal  cases  occupy 
the  same  footing  as  in  civil.  State  v.  Cant- 
Kn,  118  Mo.  Ill,  23  8.  W.  1091;  State  v. 
Saore,  141  Mo.  64,  41  8.  W.  905;  State  v. 
haycock,  141  Mo.  274,  42  8.  W.  723;  State 
V.  Barton,  142  Mo.  450,  44  S.  W.  239. 

And  it  has  been  repeatedly  laid  down  by 
the  supreme  court  of  Missouri,  in  dispos- 
ing of  questions  of  jurisdiction  as  between 
itself  and  intermediate  courts  of  appeal, 
that  "the  appellate  jurisdiction  of  the  su- 
preme court  contemplatea  a  review  only  of 
the  matters  submitted  to  and  examined  and 
determined  by  the  trial  court.  Henoe  it  is 
well  settled  Uiat  this  court  has  no  jurisdic- 
tion of  an  appeal,  on  the  ground  that  a  con- 
stitutional question  is  involved,  unless  the 
question  was  raised  in  and  submitted  to  the 
trial  court"  Browning  v.  Powers,  142  Mo. 
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322,  44  8.  W.  224;  Bennett  v.  Missouri  P. 
R,  Co.  105  Mo.  645,  16  8.  W.  947;  Shew 
alter  v.  Missouri  P.  R.  Co.  152  Mo.  661,  54 
8.  W.  224. 

As  we  observed  in  Jacobins  Case,  we  can- 
not interfere  with  the  action  of  the  highest 
court  of  a  state  in  adhering  to  the  usucd 
course  of  its  judgments,  and  we  have  fre- 
quently ruled  that  this  court  cannot  review 
tne  final  judgments  of  the  state  courts  on 
the  ground  that  the  validity  of  state  enact- 
ments under  the  Constitution  of  the  United 
States  had  been  adjudged,  where  those 
courts  "did  nothing  more  than  decline  to 
pass  upon  the  Federal  question  because  not 
raised  in  the  trial  court,  as  required  by  the 
state  practice."  Erie  R.  Co.  v.  Purdy,  186 
U.  8.  148,  164,  46  L.  ed.  847,  850,  22  Sup. 
Ct.  Rep.  605,  607. 

This  case  falls  within  that  rule,  and  the 
vprit  of  error  is  dismissed. 


*S.  M.  BURT  and  H.  R.  BURT,  PetiHoners,l3eMi 

V. 

UNION     CENTRAL    LIFE     INSURANCE 

COMPANY. 

(See  8.  C.  Reporter's  ed.  181-197.) 

Life  ineuranoe — insurance  against  orime  or 
miscarriage  of  justice. 

A  policy  of  life  Insurance  does  not  Iniore 
against  the  legal  execution  of  the  Insured 
for  crime,  even  though  he  may  in  fact  have 
been  innocent,'  and  therefore  unjustly  eon- 
v!'ted  and  executed. 

[No.  70.] 

Argued  and  Submitted  November  6,  190$. 
Decided  December  22,  1902. 

ON  WRIT  of  'Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Fifth  Circuit  to  review  a  judgment  which 
affirmed  a  judgment  of  the  Circuit  Court 
for  the  Western  District  of  Texas  sustain- 
ing a  demurrer  to  a  petiti(m  in  an  action  od 
a  policy  of  life  insurance.    Affirmed. 

See  same  case  below,  44  C.  C.  A.  548,  10ft 
Fed.  410. 

Statement  by  Mr.  Justice  Brewers 
This  waa  an  action  to  recover  on  a  policj 
of  life  insurance,  commenced  in  the  district 
court  of  Travis  county,  Texas,  and  removed 
to  tiie  circuit  court  of  the  United  States  for 
the  western  district  of  Texas.  The  policy 
was  issued  August  1,  1894.  William  E. 
Burt  was  the  insured.  The  policy,  in  case 
of  death,  was  payable  to  Anna  M.  Burt,  the 
wife  of  the  insured,  if  living,  otherwise  to 
his  executors,  administrators,  or  assigns. 
On  September  10,  1895,  the  beneficiary, 
Anna  M.  Burt,  and  her  husband,  the  in^ 
sured,  assigned  a  one-half  interest  to  plain- 
tiffs to  secure  them  as  creditors  of  the  as- 
:^ignors.  On  July  24,  1896,  the  beneficiary, 
Anna  M.  Burt,  died  intestate,  as  did  also 
the  only  children  of  the  beneficiary  and  the 

187  U.  8. 


1901 


Burt  y.  Union  Cbntral  Litb  ItrsniiANCB  Co. 


862-M8> 


insured.  On  February  4,  1807,  the  insured, 
William  E.  Burt,  conveyed  to  the  plaintiffs 
the  remaining  interest  in  the  policy,  making 
them  the  sole  owners  of  it.  They  are  also 
[8BS]his  sole  heirs,  and  as  such  are  'entitled,  to 
the  full  benefit  of  the  policy,  there  being 
no  administration  on  his  estate,  nor  any  ne- 
cessity for  one. 

On  November  27,  1896,  the  insured,  hav- 
ing been  indicted  for  the  murder  of  his  wife, 
Anna  M.  Bnrt»  the  beneficiary,  was  tried 
and  convicted  in  thC'district  court  of  Travis 
county.  Texns,  a  court  of  competent  juris- 
diction, was  sentenced  to  be  put  to  death, 
and  on  May  27,  1808,  was  hanged  pursuant 
to  such  sentence.  The  petition  in  this  case 
alleged  that,  notwithstandinf  such  convic- 
tion, science,  and  execution,  the  insured, 
William  £.  Burt,  did  not  in  fact  commit 
the  crime  of  murder,  nor  participate  there- 
in, but  that,  if  he  did,  the  policy  was  not 
avoided  thereby  because  he  was  at  the  time 
insane. 

The  policy,  which  in  its  general  scope  was 
an  ordinary  policy  of  life  insurance,  con- 
tained these  provisions: 

'Third.  If  the  insured  should,  without 
the  written  consent  of  the  company,  at  any 
time  enter  the  military  or  naval  service, 
the  militia  excepted,  or  become  employed  in 
a  liquor  saloon,  or  if  the  insured  should  die 
by  self-destruction,  whether  sane  or  insane, 
within  three  years  from  date  hereof,  this 
policy  shall  be  null  and  void. 

''The  contract  of  insurance  between  the 
partiet  hereto  is  completely  set  forth  in 
this  policy  and  the  application  for  the 
same.'' 

A  demurrer  to  the  petition  was  sustained 
and  judgment  entered  for  the  defendant, 
which  was  thereafter  affirmed  by  the  court 
of  appeals  of  the  fifth  circuit  (44  C.  C.  A. 
548,  105  Fed.  419),  and  thereupon  the  case 
was  brought  here  on  certiorari.  181  U.  8. 
617,  45  L.  ed.  1030,  22  Sup.  Ct  Hep.  945. 

Mr,  Gardmer  Rvcslea  submitted  the 
cause  for  petitioners: 

Hie  only  implied  understanding  or  agree- 
ment between  assured  and  the  company  (the 
policy  being  silent  as  to  the  death  of  assured 
at  the  hands  of  the  law)  was  that  the  as- 
Mured  should  not  intentionally  or  voluntarily, 
while  of  sound  mind,  vary  the  risk  insured 
against  by  the  commission  of  crime  which 
effected  such  death. 

AmioahU  Boo.  for  a  Perpetual  Life  Aaeur. 
Office  r.^Bolland,  4  Bligh,  N.  R.  194 ;  Ritter 
V.  Mutual  L.  Ins.  Co.  169  U.  S.  139,  42  L. 
ed.  693,  18  Sup.  Ct.  Rep.  300;  Bigelow  v. 
Berkehire  L.  Ina.  Co,  93  U.  S.  284,  23  L.  ed. 
918;  Terry  v.  Life  Ins.  Co.  1  Dill.  403,  Fed. 
Gas.  No.  13,829;  Mutual  L.  Ins.  Co.  v.  Terry, 
15  Wall.  580,  21  L.  ed.  236;  Mutual  L.  Ina. 
Co.  V.  Armstrong,  117  U.  S.  600,  29  L.  ed. 
997,  6  Sup.  Ct  Rep.  877;  Dean  v.  American 
Mut.  L.  Ins.  Co.  4  Allen,  96;  Breasted  v. 
Farmer^  Loan  d  T,  Co.  4  Hill,  73,  8  N.  Y. 
299,  59  Am.  Dec.  482 ;  Supreme  Commandery, 
K.  of  O.  R.  V.  Ainexcorth,  71  Ala.  436,  46  Am. 
Rep.  332;  Clifi  T.  Bchwdbe,  3  C.  B.  437; 
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Batch  V.  Mutual  L.  Ina.  Co,  120  Mass.  550; 
1  May,  Ins.  SS  308  et  acq, 

AlUiough  assured  died  at  the  hands  of  the^ 
law,  nevertheless,  if  he  was  innocent  in  fact 
of  the  act  for  which  he  suffered,  there  was 
no  such  voluntary  or  intentional  variation  of 
the  risk  on  his  part,  or  violation  of  any  cove- 
nant or  agreement. 

Breaaied  v.  Farmera*  Loan  A  T,  Co,  8  N. 
Y.  299,  59  Am.  Dec.  482 ;  Bliss,  Life  Ins.  (| 
223  et  aeq.;  2  Biddle,  Ins.  SS  837  et  acq.;  2 
Black,  Ins.  SS  910  et  acq.;  1  May,  Ins.  SI 
326  et  aeq.,  S  310-(8) ;  PMllipa  v.  Louiaiano 
Equitable  L.  Ina.  Co,  26  La.  Ann.  404,  21 
Am.  Rep.  549;  Connecticut  Mut,  L.  Ina,  Co,. 
V.  Oroom,  86  Pa.  92,  27  Am.  Rep.  689; 
Schultz  V.  Inauranoe  Co.  40  Ohio  St  217,  48 
Am.  Rep.  676;  Connecticut  Mut,  L,  Ina.  Co, 
V.  Akena,  150  U.  S.  468,  37  L.  ed.  1148,  14 
Sup.  Ct.  Rep.  155;  Robertaon  v.  French,  4 
East,  130,  14  Eng.  Ruling  Cas.  pp.  13,  23; 
Joyce,  Ins.  SS  2606  et  aeq. 

Although  he  died  at  the  hands  of  the  law, 
and  actually  killed  his  wife  (the  act  for 
which  he  suffered),  yet  if  he  was  in  fact 
insane  and  wholly  irresponsible  for  his  acts 
at  the  time  he  killed  her,  there  was  still  no 
such  voluntary  or  intentional  variation  of 
the  risk  or  violation  of  the  contract  on  his 
part  as  avoided  or  forfeited  the  policy,  and 
his  situation  was  the  same  as  if  he  ha4  been 
wholly  innocent  of  the  act. 

Manhattan  L,  Ina,  Co,  v.  Broughton,  109 
U.  S.  121,  27  L.  ed.  878,  3  Sup.  Ct.  Rep.  99; 
Accident  Ina.  Co.  v.  Crandal,  120  U.  S.  527^ 
30  L.  ed.  740,  7  Sup.  Ct.  Rep.  685;  Mutual 
L,  Ina.  Co,  v.  Terry,  15  Wall.  586,  21  L.  ed. 
240;  Horn  v.  Anglo-Auatralian  d  Univeraai 
Family  L,  Ina,  Co,  7  Jur.  N.  S.  673 ;  Eartman 
V.  Keyatone  Ina.  Co,  21  Pa.  466;  Phaden- 
hauer  v.  Qermania  L,  Ina.  Co.  7  Heisk.  567, 
19  Am.  Rep.  623;  De  Oogorza  v.  Knicker- 
bocker L,  Ina.  Co.  65  N.  Y.  232;  1  May,  Ins. 
SS  320  et  aeq.;  Bliss,  Life  Ins.  SS  225-238; 
Van  Zandt  v.  Mutual  Ben,  L,  Ina.  Co,  55  N. 
Y.  169,  14  Am.  Rep.  215;  Coveraton  v.  Con- 
necticut Mut.  L,  Ina,  Co.  4  Bigelow  Life  & 
Acd.  Ins.  Rep.  169;  Moore  v.  Connecticut 
Mut,  L.  Ilia.  Co.  4  Bigelow  life  &  Acci.  Ins. 
Rep.  138;  Dormay  v.  Borradaile,  10  Beav. 
335 ;  Stormont  Waterloo  Life  d  Caaualty  Co. 
I  Post.  &  F.  22 ;  Fowler  v.  Mutual  L.  Ina.  Co. 
4  Lans.  202 ;  Qay  v.  Union  Mut  L,  Ina.  Co.  2 
Bigelow's  Life  &  Acci.  Ins.  Rep.  4;  Eaata- 
brook  V.  Union  Mut.  L.  Ina.  Co.  54  Me.  224, 
89  Am.  Dec.  743 ;  8t.  Louia  Mut.  L.  Ina,  Co. 
V.  Qravea,  6  Bush,  268. 

The  judpnent  and  sentence  of  the  criminal 
court  against  assured  were  inadmissible  in 
evidence  herein. 

Cluff  V.  Mutual  Ben,  L,  Ina.  Co.  99  Mass. 
317;  Cottingham  v.  Weeka,  54  Ga.  275;  Cluff 
V.  Mutual  Ben.  L,  Ina.  Co.  99  Mass.  317; 
Black,  Judgm.  SS  535,  540,  548,  549,  610; 
Teal  V.  Terrell,  48  Tex.  508;  McCamant  v. 
Roberta,  66  Tex.  263,  1  S.  W.  260;  Mutual 
Ben,  L.  Ina.  Co.  v.  Tiadale,  91  U.  S.  238,  23 
L.  ed.  314;  Ducheaa  of  Kingaton'a  Caae,  2 
Smith  Lead.  Cas.  1998. 

The  judgment  and  sentence  of  the  criminal 
court  against  assured,  and  his  execution  pur- 
suant uieretov    if    admissible^   could    prove 
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nothing  more  than  the  rendition  of  such 
judgment  and  sentence  and  the  fact  of  such 
execution* 

Greenl.  £v.  Lewis's  ed.  S§  537,  538;  Mead 
▼.  Boston,  3  Cush.  404 ;  Cluff  v.  Mutual  Ben. 
L,  Ins,  Co.  99  Mass.  317;  Freeman,  Judgm.  § 
319. 

If  said  judgment,  sentence,  and  execution 
were  admissible  and  material,  they  were 
prima  facie  evidence  only,  and  in  no  manner 
conclusive  as  against  the  claims  of  plaintiffs 
berein. 

Freeman,  Judgm.  §  319;  Bigelow,  Estop- 
pel, pp.  115  et  seq,;  Qreenl.  £v.  S§  537  et 
seq, 

Mr.  Robert  Ramsey  argued  the  cause 
SLTid  filed  a  brief  for  respondent: 

■Death  Uiider  sentence  of  law,  upon  just 
conviction  of  a  capital  offense,  is  not  an  in- 
jurable  risk. 

Amicable  8oo.  for  a  Perpetual  Life  Assur, 
Office  V.  BoUand,  4  Bligh,  N.  R.  194;  Hitter 
V,  Mutual  L.  Ins.  Co.  169  U.  S.  139,  42  L.  ed. 
tJ93,  18  Sup.  Ct.  Rep.  300. 

The  event  insured  against  is  death  under 
the  operation  of  natural,  not  of  human,  laws. 

Ritter  v.  Mutual  L.  Ins.  Co.  169  U.  S.  139, 
42  L.  ed.  693,  18  Sup.  Ct  Rep.  300;  Supreme 
Commandcry,  K.  of  O.  R.  v.  Ainsworth,  71 
Ala.  436,  46  Am.  Rep.  332. 

The  words  "death  at  the  hands  of  the  law," 
or  their  equivalent,  relate  only  to  the  nature 
of  the  death  itself,  and  not  to  any  of  the 
causes  or  conditions  which  may  have  pre- 
ceded it. 

3  Joyce,  Ins.  S  2611;  Clift  y.  Schwahe,  3 
€.  B.  437. 

Insurance  against  the  miscarriage  of  jus- 
tice would  be  a  mere  gambling  transaction, 
And  would  not  differ  in  principle  from  gam- 
bling upon  the  rise  and  fall  of  markets, 
which  is  held  invalid. 

Irwin  V.  WiUiar,  110  U.  S.  499,  28  L.  ed. 
225,  4  Sup.  Ct.  Rep.  160;  Bryant  v.  Western 
U.  Teleg.  Co.  17  Fed.  826. 

It  would  be  tainted  with  the  added  vice  of 
wagering  upon  the  results  of  trials,  having 
a  tendency  to  influence  the  administration  of 
justice. 

Evans  v.  Jones,  5  Mees.  &  W.  77. 

Such  insurance  would  have  a  tendency  to 
persuade  an  innocent  accused  to  barter  away 
bis  defense,  or  even  to  plead  guilty,  leaving 
the  proofs  of  his  innocence  in  the  hands  of 
his  family  for  their  recovery  of  the  funds. 
The  right  and  duty  to. defend  against  unjust 
accusation  cannot  be  bartered  away. 

Pope  Mfg.  Co.  v.  Qormully,  144  U.  S.  224, 
36  L.  ed.  414,  12  Sup.  Ct.  Rep.  632. 

Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

There  is  nothing  in  the  policy  which  in 
terms  covers  the  contingency  here  pre- 
sented, the  extracts  therefrom  given  in  the 
(364]  preceding  'Statement  being  all  Uiat,  even  re- 
motely, by  suggestion  or  inference,  can  have 
any  bearing.  The  question,  therefore,  is 
whether  an  ordinary  life  policy  containing 
no  applicable  special  provisions  is  a  bind- ' 
inff  contract  to  insure  against  a  legal  exe- 
cution for  crime.  The  petitioners  would 
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disting^uish  between  cases  in  which  the  in- 
sured is  justly  convicted  and  executed,  and 
those  in  which  he  is  unjustly  convicted. 
The  allegation  here  is  that,  notwithstand- 
ing his  conviction  and  execution,  he  was  not 
in  fact  gpiilty,  that  be  did  not  participate 
in  the  killing  of  his  wife,  and  that,  if  he 
did,  he  was  insane  at  the  time,  and  there-* 
fore  not  responsible  for  his  actions. 

Accepting  the  division  made  by  counsel 
as  one  facilitating  a  just  conclusion  con- 
cerning the  rights  of  the  parties  hereto,  we 
inquire,  first,  whether  a  policy  of  life  insur- 
ance is  a  contract,  binding  the  insurer  to 
pay  to  the  beneficiary  the  amount  of  the 
policy  in  case  the  insured  ia  legelly  and 
justly  executed  for  crime.  In  ot£er  words, 
do  insurance  policies  insure  against  crime? 
Is  that  a  risk  which  enters  into  and  be- 
comes a  part  of  the  contract  T 

The  researches  of  oounsel  have  found  but 
one  case  directlv  in  point,  Amioable  8oo.  y. 
Bolland,  decided  by  the  House  of  Lords  in 
1830,  and  reported  in  4  Bligh,  N.  R.  194, 
211.  The  Lord  Chancellor,  delivering  the 
opinion,  after  stating  the  question,  an- 
swered it  in  the  following  brief  but  cogent 
words : 

"It  appears  to  me  that  this  resolves  it- 
self into  a  very  plain  and  simple  considera- 
tion. Suppose  that  in  the  policy  itself  this 
risk  had  been  insured  against;  that  is,  Uiat 
the  party  insuring  had  agreed  to  pay  a  sum 
of  money  year  by  year  upon  condition  that, 
in  the  event  of  his  committing  a  capital  fel- 
ony, and  being  tried,  convicted,  and  exe- 
cuted for  that  felony,  his  assignees  shall 
receive  a  certain  sum  of  money, — ^is  it  pos- 
sible that  such  a  contract  could  be  sus- 
tained? Is  it  not  void  upon  the  plainest 
principles  of  public  policy  T  Would  not 
such  a  contract  (if  available)  take  away 
one  of  those  restraints  operating  on  the 
minds  of  men  against  the  commission  of 
crimes, — namely,  the  interest  we  have  in 
the  welfare  and  prosperity  of  our  connec- 
tions T  Now,  if  a  policy  of  that  descrip- 
tion, with  such  a  form  of  condition  inserted 
in  it  in  express  terms,  cannot,  on  grounds 
of  'public  policy,  be  sustained,  how  m  it  to[365] 
be  contended  that  in  a  policy  expressed  in 
such  terms  as  the  present,  and  after  the 
events  which  have  nappened,  that  we  can 
sustain  such  a  claim?  Can  we,  in  consid- 
ering this  policy,  five  to  it  the  effect  of 
that  insertion,  whicm,  if  expressed  in  terms, 
would  have  rendered  the  policy,  as  far  as 
that  condition  went,  at  least,  altogecher 
void?" 

There  are  some  differences  between  that 
case  and  the  present  in  the  surrounding 
facts,  but  none  that  are  material.  There 
the  policy  was  taken  out  for  the  benefit  of 
the  insured's  estate.  Here  the  beneficiary 
was  the  wife  of  the  injured,  or,  if  she 
should  not  be  living  at  the  time  of  his 
death,  his  estate.  As  her  death  preceded 
his,  the  conditions  of  the  insurance  became 
practically  the  same.  In  that  case  the  in- 
sured had  assigned  all  his  interest  in  tlie 
policies  upon  certain  trusts,  though  the 
plaintiffs  were  his  assignees  in  bankruptcy. 
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Here  he  and  his  wife,  the  original   benefi- 
mrj,  trmxisf erred  a  half  interest  to  these 
plaioUffa,    who    were    their    creditors,    but 
the   amoant    of    the    indebtedness    is    not 
Aomn,  and  the  policy  provided  "should  this 
poUcj  be  assigned  or  held  as  security,  a 
^opuoate  of  said  assignment  must  be  filed 
with  the  company,  and  due  proofs  of  inter- 
«st  produced  with    proofs  of    death.    This 
tamputj  does  not  guarantee  the  validity  of 
ABj  assignment;"  a  requirement  which  aoes 
Mt  appear   to   have   been   complied   with. 
So  that  the  rights  of  the  plaintiffs  depend 
Diinly,  if  not  wholly,  upon  the  fact  of  the 
taugmnent  made  by  the  insured  after  the 
killug  ol  his  wife  and  prior  to  his  exeeu- 
tioe,  and  the  further  fact  that  they  are  his 
tok    b^rs.    The     plaintiffs,    therefore,    in 
cub  of  the  cases  claimed  directly  under  the 
iasared,  and  sought  to  recover  on  a  policy 
obtiiBed  by  him,  the  maturity  of  whi<m  was 
ucderated  by  his  execution  for  crime.     In 
mother  policy  was  there  any  express  stip- 
lUtiGo  in   respect  to  such  a  contingeucy, 
•0  that  the  reasoning  of  the  Lord  Chancel- 
lor is  pertinmt  to  this  case,  and  it  is  reason- 
iif  the  force  of  which  it  is  impossible  to 
M.vaL    It  cannot  be  that  one  of  the  risks 
cohered  by  a  contract  of  insurance  is  the 
crine  of  the  insured.    There  is  an  implied 
bbhgition  on    his    part    to  do  nothing    to 
wraogfully  accelerate  the  maturity  of  the 
policy.    Public  policy  fotiiids  the  insertion 
ifi  a  contract  of  a  condition  which  would 
M]tad  to  ^induce  crime,  and  bb  it  forbids  the 
iatroduction  of  such  a  stipulation   it  also 
forhids  the  enforcement  of  a  contract  un- 
ier  drenmstances  which  cannot  be  lawfully 
itimilated  tor. 

That  ease  was  dted  with  approval  in  Rit- 
ter  ▼.  Mutual  L.  Ins,  Co.  169  U.  S.  139,  42 
L  cd.  693,  18  Sup.  Ct.  Rep.  300,  in  which 
we  hdd  that  a  life  insurance  policy  taken 
ont  by  the  insured  for  the  benefit  of  his  es- 
tate was  avoided  when  he,  in  sound  mind, 
hdcatiooally  took  his  own  life;  and  this, 
irrespective  of  the  question  whether  there 
vu  a  stipulation  in  the  policy  to  that  ef- 
fcet,  or  not.  In  the  opinion  other  cases 
were  dted  bearing  more  or  less  directly  on 
tke  gaeral  question.  Among  them  was 
y«r  York  Mut,  L,  Ins.  Co.  v.  Armstrong, 
117  U.  8.  691,  600,  29  L.  ed.  997,  1000,  6 
8«p.  Ct  Rep.  877,  881,  an  action  by  the 
tsdgnee  of  a  life  insurance  policy,  and  the 
^damt  that  the  assignee  murdered  the  in- 
•ared  in  order  to  get  the  benefit  of  the  pol- 
icy; in  respect  to  which  Mr.  Justice  Field, 
speaking  for  the  court,  said: 

'It  i^rald  be  «  reproach  to  the  jurispm- 
daee  of  the  country  if  one  could  recover 
iiauaBce  money  payable  on  the  death  of  a 
|Mitj  whose  life  he  had  feloniously  taken. 
^  veO  might  he  recover  insurance  money 
vpoa  a  building  that  he  had  wilfully  fired.^' 
Alio  Batch  v.  Mutual  L.  Ins.  Co.  120 
liasL  550,  552,  21  Am.  Rep.  541,  642,  an 
*ctioa  on  a  policy  of  insurance  on  the  life 
^  a  married  woman  whose  death  was 
•■owd  by  a  miscarriage  produced  by  illegal 
*P«ratioo  performed  upon  and  voluntarily 
^^■litted  to  by  her  with  an  intent  to  cause 
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an  abortion,  and  without  any  justifiable 
medical  reason  for  such  an  operation,  from 
the  opinion  in  which  these  words  were 
quoted : 

"We  can  have  no  question  that  a  contract 
to  insure  a  woman  against  the  risk  of  her 
dying  undei*  or  in  consequence  of  an  ill^al 
operation  for  abortion  would  be  contrary  to 
public  policy,  and  could  not  be  enforced  in 
the  courts  of  this  commonwealth." 

Also  Supreme  Commandery  K.  of  0.  R. 
V.  Ainstcorth,  71  Ala.  436,  447,  46  Am.  Rep. 
332,  336,  a  case  of  the  suicide  of  the  in- 
sured, in  which  is  this  language: 

"Death,  the  risk  of  life  insurance,  the 
event  upon  which  the  insurance  money  is 
payable,  is  certain  of  occurrence;  the  uncer- 
tainty of  the  time  of  its  occurrence  is  the 
material  element  and  'consideration  of  the [367] 
contract.  It  cannot  be  in  the  contempla- 
tion of  the  parties  that  the  assured,  by  his 
own  criminal  act.  shall  deprive  the  contract 
of  its  material  element;  shall  vary  and  en- 
large the  risk  and  hasten  the  day  of  pay- 
ment of  the  insurance  money.  .  .  .  The 
fair  and  just  interpretation  of  a  contract 
of  life  insurance  made  with  the  assured  is 
that  the  risk  is  of  death  proceeding  from 
other  causes  than  the  voluntary  act  of  the 
assured  producing  or  intended  to  produce 
it.  .  .  .  The  extinction  of  life  by  disease, 
or  by  accident,  not  siiicide  voluntary  and 
intentional  by  the  assured  while  in  his 
senses,  is  the  risk  intended;  and  it  is  not 
intended  tliat,  without  the  hazard  of  loss, 
the  assured  may  safely  commit  crime." 

But  the  stress  of  the  plaintiffs'  conten- 
tion rests  on  the  allegation  that  the  insured 
was  unjustly  convicted  and  executed;  that 
he  did  not  in  fact  commit  the  crime  of  mur- 
der or  participate  therein,  and  that  if  he 
did  it  was  while  he  was  insane  and  not  re- 
sponsible for  his  actions.  It  is  urged  that, 
according  to  the  authorities  heretofore 
cited,  the  risk  which  is  not  insured  against 
is  death  as  a  punishment  for  crime;  that  if 
tnere  be  no  crime,  no  wrong  done  by  the 
insured,  the  mere  fact  of  his  death  as  the 
outcome  of  proceedings  in  a  court  of  justice 
does  not  vitiate  the  contract  of  insurance 
unless  there  is  some  express  stipulation 
therefor.  It  is  said  that  the  adjudication 
in  the  criminal  case  is  not,  as  to  these 
plaintiffs,  conclusive  of  the  insured's  guilt; 
that  they  may  show  in  this  independent  ac- 
tion facts  which  would  satisfy  a  jury  that 
the  outcome  of  those  legal  proceedings  was 
unjust  because  the  insured  did  not  partici- 
pate in  the  crime,  or,  if  he  did,  that  he  was 
legally  irresponsible  therefor  by  reason  of 
insanity.  It  is  not  doubted  that  the  crim- 
inal prosecution  was  an  adjudication  of 
the  insured's  guilt,  his  sanity  and  le^i^al  re- 
sponsibility for  the  crime,  but  the  principle 
of  res  judicata  is  that  A  judgment  is  con- 
clusive only  as  between  the  parties  and 
their  privies,  and  those  plaintiffs  say  they 
were  not  parties  to  the  criminal  action,  and 
are  not  privies  to  either  party  thereto. 

If  the  case  turned  on  the  applicability  of 
the  principle  of  res  judicata  there  would 
be  little  difficulty  in  reaching  a  conclu««ion. 
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There  ia  no  identity  of  parties,  nor  are  tbe 
[368]  two  parties  to  'this  action  privies  to  those 
in  the  criminal  proceeding.  A  judgment 
in  a  criminal  prosecution  for  assault  and 
battery  cannot  be  invoked  as  res  judicata  in 
a  civil  action  by  the  party  injured  to  re- 
cover damages.  But  tnere  the  two  actions 
run  along  parallel  lines,  and  the  relief 
sought  in  each  is  the  direct  and  natural  re- 
sult of  the  wrong  complained  of.  Here  the 
civil  action  is  founded  upon  the  result  of 
the  other, — cannot  be  maintained  but  for 
the  fact  of  that  result.  If  the  insured  had 
been  acquitted,  there  would  have  been  no 
cause  of  action  on  the  policy,  while  the  fact 
that  the  defendant  in  the  illustration  given 
was  acquitted  of  the  criminal  offense  would 
not  bar  the  civil  action  to  recover  damages. 
Cottingham  v.  Weeks,  64  Ga.  275. 

This  action  can  be  maintained  only  on 
the  assumption  that  there  was  a  failure  of 
justice  in  the  criminal  case.  It  implies  a 
miscarriage  of  justice.  But  can  there  be 
a  contract  of  insurance  against  the  miscar- 
riage of  justice!  In  the  opinion  of  the 
court  of  appeals  the  question  is  thus  stated 
and  answered: 

"Can  there  be  a  legal  life  insurance 
against  the  miscarriaee  of  justice?  Can 
oontracts  be  based  on  Uie  prolmbility  of  ju- 
dicial murder T  If  one  policy  so  written  be 
valid,  the  business  of  insuring  against  the 
fatal  mistakes  of  juries  and  courts  would 
be  Intimate.  The  same  principle  could  be 
aj^lied,  in  a  liind  of  accident  insurance,  to 
the  miscarriage  of  justice  in  ctttos  that  led 
to  convictions  and  punishments  not  capital. 
And  in  each  suit  to  enforce  such  a  policy 
the  issue  as  to  the  fatal  judicial  mistake 
would  be  tried  by  another  jury  and  court 
not  infallible. 
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'It  is  the  policy  of  every  state  or  organ- 
ized society  to  uphold  the  dignity  and  in- 
tegrity of  its  courts  of  justice.  Such  con- 
tracts would  be  speculations  upon  whether 
the  courts  would  do  justice.  They  would 
tend  to  encourage  a  want  of  confidence  in 
the  efficiency  of  the  courts.  They  would 
tend  to  stir  up  litigation, — ^litigation  that 
would  reopen  tried  issues.  They  would  im- 
press the  public  with  the  belief  that  the  re- 
sults of  trials  of  the  gravest  kind  were  so 
uncertain  that  the  innocent  could  not  es- 
cape condemnation  by  a  jury  and  unjust 
judgment  by  the  court,  or  obtain  pardon  of 
the  executive.  Such  contracts  would  encour- 
age litigation  and  bring  reproach  upon  the 
[360]  state,  *its  judiciary,  and  executive,  and 
would,  we  think,  be  against  public  policy 
and  void.  The  policy  of  the  law  often  per- 
mits and  even  requires,  for  error,  a  new 
trial  of  a  convicted  defendant,  but  never 
after  his  execution." 

The  views  thus  expressed  commend  them- 
selves to  our  judgment.  There  is  a  wager- 
ing feature  in  sudi  a  stipulation  which  for- 
bids its  being  incorporated  into  a  policy  of 
insurance,  and,  if  it  cannot  be  formally  in- 
corporated into  the  contract,  its  omission 
therefrom  does  not,  l^  implication,  give  it 
life  and  validity. 
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See  to  what  any  other  conclusion  would 
lead:  Suppose  beneficiaries  at  the  time  of 
the  trial  of  an  insured  for  murder  were  pos- 
sessors, and  the  sole  possessors,  of  a  knowl- 
edge of  facts  that  would  establish  his  in- 
nocence. As  good  citizens  it  would  be  their 
duty  to  furnish  that  evidence  and  thus  pre- 
vent a  miscarriage  of  justice.  As  benefi- 
ciaries it  would  be  their  interest  to  with- 
hold their  evidence,  and  thus  let  an  inno- 
cent man  be  punished.  Can  a  contract  be 
upheld  which  is  not  only  a  wager  upon  the 
result  of  criminal  proceedings,  but  also 
tenils  to  place  before  individuals  an  induce- 
ment to  assist  in  bringing  about  such  mis- 
carriage of  justice! 

In  Evans  v.  Jones,  6  Mees.  k  W.  77,  an 
action  was  brought  on  a  wager  as  to  the 
conviction  or  acquittal  of  a  prisoner  on 
trial  on  a  criminal  charge,  and  it  was  held 
that  the  action  could  not  be  sustained. 
Lord  Abinger  observed:  '^^^o  man  has  a 
right  to  acquire,  by  his  own  act,  an  inter- 
est in  interfering  with  the  proceedings  of 
courts  of  justice,  more  especially  of  crim- 
inal justice,  in  which  a  man  is  bound  hon- 
estly to  declare  all  he  knows  relative  to  the 
case  in  the  course  of  adjudication.  Here 
the  party  had  acquired  by  the  wager  a  di- 
rect interest  in  procuring  the  conviction  of 
the  prisoner;  and  although  it  is  impossible 
to  say  in  what  precise  manner  an  improper 
bias  may  be  exerted,  or  whether  it  will  have 
any  effect  or  not,  yet  the  very  tendency  of 
his  mind  to  act  in  such  a  way  as  to  pervert 
the  Qouree  of  justiae  is  a  sufficient  founda- 
tion for  the  illegality  of  such  wagers." 
(p.  81.)  Baron  Parke  concurred  in  these 
words:  "I  entirely  agree.  No  case  has 
been  cited  at  variance  with  the  principle 
laid  down  by  the  Lord  Chief  Baron.  It  ap- 
pears to  me  that  it  is  a  reasonable  objec- 
tion to  the  legality  of  a  *wager  that  it  has  [3701 
a  tendency  to  influence  and  pervert  the 
course  of  criminal  justice.  There  ought  to 
be  a  disposition  in  every  person  to  come 
forward  and  give  any  evidence  which  he 
may  be  in  possession  of,  tending  to  insure 
either  the  acquittal  or  conviction  of  a  per- 
son lying  under  a  criminal  charge;  but  the 
necessary  tendency  of  a  wager  of  this  de- 
scription is  to  induce  the  party  to  it  either 
to  give  false  testimony,  if  it  be  his  interest 
to  procure  a  conviction,  or,  if  the  other  way, 
to  withdraw  from  the  court  evidence  which 
he  may  either  possess  at  the  time  of  laying 
the  wager,  or  which  may  afterwards  come 
to  his  knowledge.  And  even  if  a  party  be 
not  in  a  situation  to  suppress  or  fabricate 
evidence,  still  he  may  influence  the  result 
of  the  trial  by  prejudicing  the  public  mind 
on  the  case,  and  thus  deprive  the  party 
charged  of  the  fair  trial  to  which  he  is  en- 
UUed."     (p.  82.) 

It  may 'be  said  the  plaintiffs  have  made 
no  contract  in  which  any  element  of  wager 
exists.  The  contract  was  between  the  in- 
sured and  the  company,  and  in  that  there 
was  no  other  element  of  wager  than  is 
found    in    any    ordinary    insurance   policy. 
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^is  may  be  technically  true.  The  plain- 
'tiffs  made  no  contract,  but  they  are  seek- 
ing to  enforce  one  containing,  so  far  as  they 
4ire  concerned,  all  the  elements  which,  as  in- 
•dicated  in  the  quotations  just  made,  forbid 
its  enforcement  on  the  ground  of  public 
policy.  They  claim  in  pSrt,  under  an  as- 
signment mkde  before  the  homicide,  the 
value  of  which,  however,  Uiey  do  not  dis- 
-dose,  and  they  were  the  heirs  of  the  in- 
sured, and  after  the  death  of  his  wife  and 
children,  would,  in  the  absence  of  any  will, 
become  the  beneficiaries  in  full.  So  they 
stood  prior  to  the  trial,  with  a  personal  in- 
terest drawing  them  in  one  direction,  and  a 
public  duty  which  might  possibly  compel 
-active  efforts  in  a  contrary  direction.  That 
these  plaintiffs  may  have  known  nothing  in 
respect  to  the  circumstances  of  the  homi- 
^de,  or  been  unable  to  furnish  any  evidence 
pro  or  con  on  the  matter  of  insanity,  is  im- 
material. It  is  enough  that  the  contract 
has  such  a  tendency,  and  it  is  not  essential 
thaty  in  fact,  it  produced  a  conflict  in  the 
minds  of  these  plaintiffs  or  changed  their 
oooduct. 

The  judgment  of  the  Court  of  Appeals  ia 
affirm^. 


CSTIJ^PHINEAS     PAMTO-PEE     and 

Appte,, 

V, 

UNITED  STATES. 


Others, 


(See  8.  C  Reporter**  ed.  871-401.) 

tndian  claitncMte — right  to  share  in  dietri' 
button  of  atcard — laohee— court  of  claime 
— right  to  inquire  into  execution  of  ita 
judgment. 


1.  The  failure  of  some  of  the  claimants  under 
a  judgment  awarding  a  certain  snm  to  uni- 
dentified Pottawatomie  Indians,  to  famish 
any  evidence  of  their  right  to  share  therein 
until  after  the  Indian  Department,  In  pursu- 
ance of  the  judgment,  has  attempted  to  iden- 
tify the  claimants,  and  the  fund  has  been 
distributed  to  the  claimants  thus  Identified, 
will  preclude  them  from  maintaining  a  suit 
against  the  government  for  the  share  which 
they  should  have  received. 

"2.  Jurisdiction  of  a  petition  which  raises  the 
question  as  to  the  due  and  proper  execution 
of  a  prior  jddgment  of  the  court  of  claims 
making  an  award  to  the  Pottawatomie  In- 
dians, but  leaving  to  the  Indian  Department 
the  identification  of  the  claimants  entitled 
to  share  In  Its  distribution,  was  given  such 
court  by  the  act  of  March  19,  1890  (26  Stat, 
at  L.  24,  chap.  39),  conferring  upon  It  juris- 
diction to  try  all  questions  arising  out  of 
treaty  stipulations  between  such  Indians  and 

Nora. — Aa  to  lachea  as  a  defeme — see  notes 
to  Hammond  v.  Hopkins,  86  L.  ed.  U.  8.  135 ; 
Felix  V.  Patricia  36  L.  ed.  U.  8.  720;  Middle- 
town  V.  Newport  Hospital  (R.  I.)  1  L.  R.  A. 
191;  Calhoun  v.  Delhi  &  M.  R.  Co.  (N.  T.)  8 
li.  R.  A.  248:  and  Coffey  v.  Emigh  (Colo.)  10 
31  R.  A.  125. 
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the  United  States^  and  to  render  judgment 
thereon. 

[No.  211.] 

Argued  October  22,  2S,  1902.    Decided  D^ 
cember  22,  1902. 

APPEAL  from  the  Court  of  Claims  to  re- 
view a  judgment  dismissing  a  petition 
of  certain  Indian  claimants  for  a  judgment 
against  the  United  States  for  the  share 
which  they  should  have  recdved  out  of  an 
award  which  has  been  distributed.  Af- 
firmed. 

See  same  ca9e  below,  36  Ct.  01.  427. 

Statement  by  Mr.  Justice  Brewers 

On  March  19,  1890,  C<mgress  passed  an 
act  (26  Stat  at  L.  24,  chap.  39)  giving  to 
the  court  of  claims  jurisdiction  to  try  all 
questions  arising  out  of  treaty  stipulations 
between  the  United  States  and  the  Potta- 
watomie Indians  of  Michigan  and  Indiana, 
unembarrassed  by  reason  of  any  estoppel 
supposed  to  arise  from  the  joint  resolution 
of  Congress  approved  April  18,  1866,  or  a 
receipt  in  full  given  by  certain  Pottawat- 
omie Indians  under  the  provisions  of  that 
resolution.  Under  the  authority  of  this 
act  two  petitions  were  filed  in  the  court  of 
claims,  one  on  April  14,  1890,  in  behalf  of 
"the  Pottawatomie  Indians  of  Michigan  and 
Indiana,"  no  individuals  being  named,  by 
John  Critcher,  their  attorney,  his  authority 
being,  as  stated,  an  "agreement  between 
said  Critcher  and  the  business  committee  of 
said  Indians;  dated  September  29,  1887.*' 
the  other  on  November  5,  1890,  by  Phineas 
Pam-to-pee  and  1,371  otiier  Pottawatomie 
Indians  of  Michigan  and  Indiana,  by  John 
B.  Shipman,  their  attorney.  On  January 
8,  1891,  th^  two  cases  were  consolidated, 
and  on  June  27,  1892  (27  Ct  CI.  493),  a 
judgment  was  rendered  against  the  United 
States  for  $104,626.  The  claimants  in  each 
of  the  cases  so  consolidated  ^appealed  to  this [372] 
court,  which  on  April  17,  1893,  affirmed  the 
judgment  148  U.  S.  691,  37  L.  ed.  613,  13 
Sup.  Ct.  Rep.  742.  On  April  20,  1893.  the 
mandate  was  filed  in  the  court  of  claims. 

While  the  judnnent  determined  the 
amount  due  from  the  United  States,  it  did 
not  determine  to  how  many  or  which  of  the 
various  individual  plaintiffs,  or  in  what 
proportion,  the  amount  thus  adjudged  to  be 
due  from  the  United  States  should  be  paid. 
The  court  of  claims,  in  its  opinion,  said  (p. 
414): 

"Congress  have  reco^ized,  by  the  very 
title  of  the  act,  a  claimant  designated  as 
the  'Pottawatomie  Indians  of  Michigan  and 
Indiana,'  and  under  that  generic  head  is  to 
be  determined  the  aggregate  right  of  such 
claimant,  leaving  the  question  of  distribu- 
tion to  that  department  of  the  governnieot 
which  by  law  has  incumbent  on  it  the  ad- 
ministration of  the  trust  which  in  l^al  con- 
templation exists  between  the  United  States 
and  the  diflferent  tribes  of  Indians." 

By  this  court  it  was  stated  (p.  703,  L. 
ed.  p.  617,  Sup.  (X  Rep.  p.  747 ) : 

"How  the  moneys  so  awarded  should  be 
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distributed  omong.  the  several  claimants  it 
is  uot  easy  for  us  to  say.  The  findings  of 
the  court  below,  and  the  contradictory  state- 
ments of  the  several  briefs  filed  by  the  ap- 
pellants, have  left  this  part  of  this  subject 
in  a  very  confused  condition." 

And,  after  quoting  the  language  of  the 
court  below,  we  further  said: 

"On  the  other  hand,  it  is  contended,  with 
great  show  of  reason,  by  the  petitioners  who 
are  represented  in  case  No.  1,125  (16,842 
in  the  court  below),  that  the  question  of 
what  Indians  are  entitled  to  participate  in 
the  fund  is  one  of  law,  to  be  settled  by  the 
court,  and  should  not  be  left  to  clerical 
functionaries.  Our  difficulty  in  disposing 
'  of  this  part  of  the  subject  is  that  we  have 
neither  findings  nor  concessions  that  enable 
us  to  deal  with  it  intelligently. 

"It  is  to  be  observed  that  the  «ourt  be- 
low found  as  a  fact  (see  finding  10)  that 
the  average  proportion  between  Uie  Indians 
who  removed  west  and  tliose  who  remained 
was  as  2,812  of  the  former  to  291  of  the 
latter,  and  the  court  used  that  relative  pro- 
portion of  numbers  as  a  factor  in  comput- 
ing the  amount  due  the  petitioners. 
£873]  *"The  petitioners,  however,  number  1,371 
in  case  No.  1,125,  but  the  number  '  repre- 
sented in  No.  1,133  (16,473  in  the  court  be- 
low) is  not  precisely  stated.  It  is  alleged 
in  the  brief  filed  in  behalf  of  petitioners  in 
case  No.  1,125  that  only  91  Indians  are  ac- 
tually represented  in  case  No.  1,133,  and 
tiiat  the  other  200  Indians  are  among  those 
represented  in  case  1,125. 

"But  these  facts  are  not  found  for  us  in 
any  authoritative  form.  Nor,  indeed,  would 
it  seem  that  the  court  below  was  furnished 
with  information  sufficient  to  enable  it  to 
define  what  Indians  or  what  number  of  In- 
dians entitled  to  distribution  are  repre- 
sented by  the  respective  attorneys  or  araits. 

"Unable  as  we  are.  to  safely  adjudicate 
this  question  as  between  these  classes  of 
claimants,  we  can  do  no  better 'than  acqui- 
esce in  the  suggestion  of  the  court  below, 
that  it  is  one  to  be  dealt  with  by  the  author- 
ities of  the  government  when  they  come  to 
distribute  the  fund. 

"As  these  petitioners  no  longer  have  an^ 
tribal  organization,  and  as  the  statutes  di- 
rect a  division  of  the  annuities  and  other 
sums  payable,  by  the  head,  and  as  such  has 
been  the  practice  of  the  government,  per- 
haps the  necesnities  of  the  situation  demand 
that  the  identification  of  each  claimant  en- 
titled to  share  in  the  distribution  shall  be 
left  to  the  officers  who  are  the  agents  of  the 
government  in  paying  out  the  fund. 
United  States  v.  Old  Settlers,  148  U.  S. 
427,  37  L.  ed.  509,  13  Sup.  Ct.  Rep.  660." 

On  August  23,  1894,  Congress  passed  an 
act  (28  Stat,  at  L.  450,  chap.  307)  appra 
priating  money  for  the  payment  of  judg- 
ments of  the  court  of  claims,  including 
therein  the  amount  of  this  judgment  in 
'  favor  of  the  Pottawatomie  Indians.  On 
March  2,  1895,  it  passed  a  further  act  (28 
Stat  at  L.  894,  chap.  188)  directing  the 
Secretary  of  the  Interior  to  detail  or  em- 
ploy an  Indian  inspector  to  take  a  census 
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and  prepare  a  roll  of  the  Pottawatomie  In- 
dians of  Michigan  and  Indiana  who  wei« 
entitled  to  share  in  such  judgment,  and  ap- 
propriated the  sum  of  $1,000  therefor. 
After  an  inspector  had  been  appointed 
under  thb  act,  and  while  he  was  engaged  in 
taking  the  census,-  counsel  for  the  present 
petitioners,  who  was  counsel  for  petitioners 
in  the  second  of  the  original  suits,  ad- 
dressed a  communication  U>  the  Secretary 
of  the  Interior  of  date  July  27,  1895,  repre- 
senting that  such  census,  *by  reason  of  the[3T4J 
basis  upon  which  it  was  ordered,  would 
omit  many  Indians  entitled  to  share  in  the 
judgment.  Before  any  further  instructions 
could  be  ffiyen,  and  in  August,  1895,  the  in- 
spector filed  in  the  Interior  Department  his 
report  and  census.  Acting  upon  the  sug- 
gestions made  in  the  letter  of  counsel,  a 
new  inspector  was,  on  February  5,  1896, 
designated  to  examine  and  repoit  upon  the 
claims  of  any  parties  other  than  those  al-: 
ready  upon  the  census  roll,  and  upon  his 
report,  of  date  March  14,  1896,  making 
some  slight  additions,  payment  of  the  entire 
amoimt  of  the  judgment  was  made,  and 
made  per  capita^  to  all  the  individuals  on 
the  revised  list.  Thereafter,  and  on  April 
22,  1899,  these  petitioners  filed  their  peti- 
tion  in  the  court  of  claims,  alleging  in  sub- 
stance that  they  were  entitled  to  partici- 
pate in  the  sum  awarded  against  the  United 
States,  and,  as  they  had  not  received  their 
share  of  those  moneys,  they  prayed  a  judg- 
ment therefor.  Upon  a  hearing,  the  court 
of  claims  decided  against  them,  and  on  Mar 
20,  1901,  entered  a  judgment  (36  Ct  CL 
427 )  dismissing  their  petition,  from  which 
judgment  this  appeal  was  taken« 

Mr.  John  B.  Shlpmaa  argued  the  cause 
and  filed  a  brief  for  appellants: 

The  court  of  claims  has  jurisdiction  of  a 
claim  based  upon  the  unpaid  balance  of  a 
judgment. 

United  States  t.  O'Orady,  22  Walt.  641^ 
22  L.  ed.  772 ;  Uohhs  v.  United  States,  19  Ct» 
01.  220;  Broirn*s  Case,  6  Ct  01.  171. 
'  Under  the  specific  appropriations  made  by 
Congress,  a  means  of  satisfying  the  claim 
was  provided.  The  claim  is  therefore  also 
founded  upon  a  law  of  Congress  within  the 
meaning  of  U.  S.  Rev.  Stat  §  1059,  and  is 
one  of  which  the  court  of  claims  has  jurisdic- 
tion. 

United  States  v.  TfeW.  127  U.  S.  51,  32  L. 
ed.  62,  8  Sup.  Ct  Rep.  1000;  HukiWs  Case, 
16  Ct.  01.  662;  Huffman's  Case,  17  Ct  CL 
55;  Mordecai  Case,  19  Ct  01.  11;  Wray  v. 
United  States,  19  Ct  01.  154;  Jardon  v. 
United  States,  19  Ct  01.  108;  Oearge  v. 
United  States,  18  Ct  01.  432;  Blount  v» 
United  States,  21  Ct.  01.  274. 

A  debtor  is  bound  to  know  his  creditor,, 
and  to  find  and  pay  him  before  his  obliga- 
tion will  be  canceled. 

Jones  V.  Rioketts,  7  Md.  108;  Startup  v. 
\faodonald,  6  Mann,  ft  G.  593;  1  6each» 
Contr.  §  329. 

The  fact  that  a  claim  has  never  been  pre- 

I  sented  to  any  department  for  payment,  and 

has  never  been  allowed  or  rejected  by  any 
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officer  of  the  gaveminent,  is  immaterial  and 
in  no  way  afTects  the  claimant's  right  to  sue 
and  recover  upon  it. 

United  States  v.  Clyde,  80  U.  S.  38,  20  L. 
ed.  479:  United  States  v.  Kaufman,  96  U. 
8.  571,  24  L.  ed.  792;  Campbell  v.  United 
Stales,  107  U.  8.  407,  27  L.  ed.  592,  2  Sup. 
Ct.  Rep.  759;  United  States  v.  Know,  128 
U.  S.  230,  32  L.  ed.  465,  0  Sup.  Ct.  Bep.  63 ; 
United  States  y.  Swing,  140  U.  S.  144,  35 
L.  ed.  389,  11  Sup.  Ct.  Rep.  743;  United 
States  V.  Fletcher,  147  U.  S.  667,  37  L.  ed. 
323,  13  Sup.  Ct.  Rep.  434. 

Trustees  and  all  other  persons  having 
money  in  their  hands  to  distribute  and  pay 
over  to  other  persons  must  see  that  the 
money  reaches  the  hands  of  the  persons  en- 
titled to  receive  it;  for  if  they  malce  any  mis- 
take in  the  person  to  whom  they  pay  the 
money,  they  are  still  liable  to  pay  it  to  the 
proper  person. 

2  Perry,  Tr.  5  926;  2  Beach,  Tr.  §8  523, 
624;  1  Lewin,  Tr.  344,  S  6;  Underbill,  Tr. 
pp.  486-488. 

No  Indian  agent  had  or  could  be  invested 
with  autliority  to  drop  or  leave  off  one  In- 
dian upon  any  of  the  rolls,  whatever  the 
cause  might  be. 

United  States  v.  O*0rady,  22  Wall.  641,  22 
tu  ed.  772. 

Mr,  WHliam  H.  Button  argued'  the 
cause,  and,  with  Assistant  Attorney  General 
Pradt,  filed  a  brief  for  appellee: 

The  original  suit  must  have  been  brought 
for  the  benefit  of  all  interested. 

Story,  Eq.  PI.  (S  98,  99;  Leigh  v.  Thomas, 
2  Ves.  Sr.  312;  Brown  v.  Ricketts,  3  Johns. 
Ch.  553. 

In  such  suits  anyone  who  has  an  interest 
in  the  matter  in  controversy  can  come  in  and 
eUum  that  interest,  although  he  is  not  made 
a  party  to  the  bill. 

Story,  Eq.  PI.  S  99;  West  v.  Randall,  2 
Mason,  181,  Fed.  Cas.  No.  17,424;  Waits  v. 
Temple,  1  Sim.  ft  Stu.  319;  Oifford  v.  Hort, 
1  Sch.  &  Lef.  409. 

It  is  therefore  evident  that  any  one  of  the 
claimants  in  the  present  suit  had  a  right 
to  enter  as  a  claimant  in  the  suit  in  which 
the  judgment  was  rendered,  or  to  press  his 
claim  before  the  Indian  office  had  distributed 
the  judgment. 

A  decree  in  such  a  suit,  fixing  the  amount 
of  the  fund  to  which  a  class  is  entitled,  is 
binding  on  the  whole  class,  although  scune  of 
them  may  not  have  been  made  parties  to  the 
Buit,  and  may  not  have  taken  advantage  of 
the  decree. 

Story,  Eq.  PI.  S  99 ;  Kenyon  v.  Worihing- 
ton,  2  Dick.  668. 

When  a  distribution  is  made  under  a  de- 
cree of  court  in  such  a  suit,  those  who  do  not 
come  in  and  claim  their  shares  and  prove 
their  right  thereto  before  such  distribution 
are  bound  thereby,  and  cannot  afterwards 
maintain  a  suit  for  the  share  which  they 
ahould  have  received. 

Story.  Eq.  PI.  S  04;  Farrell  v.  Smith,  2 
Ball  k  B.  337;  Daind  y.  Frowd,  1  Myl.  &  K. 
£00;  Gillespie  v.  Alexander,  3  Russ.  131; 
Oreig  y.  Somerville,  1  Rtiss.  ft  M.  338 ;  Hal- 
leit  y.  Balleti,  2  Paige,  15;  Campbell  v. 
187  V.  8. 


Teofas  d  N,  0.  R,  Co.  1  Woods,  368,  Fed.  Cas. 
No.  2,366;  Kerrison  v.  Stewart,  93  U.  S. 
155,  23  L.  ed.  843. 

In  many  of  the  Indian  cases  that  have 
come  before  the  court  of  claims,  where  it 
was  necessary  to  distribute  a  fund  to  indi- 
vidual Indians,  that  court  has  directed  the 
fund  to  be  distributed  practically  in  the  same 
way  that  this  fund  was  distributed. 

Western  Cherokee  Indians  v.  United 
States,  27  Ct.  CI.  61;  Joumeycake  v.  Cher- 
okee Nation,  28  Ct.  CI.  319;  Whitmire  y. 
Cherokee  Nation,  30  Ct  CI.  187. 

These  claimants  are  estopped  from  claim- 
ing a  share  in  this  fund. 

Pomeroy,  Eq.  Jur.  2d  ed.  §  805. 

Mr.  Justice  Brewer  delivered  the  opin- 
ion  of  the  court: 

There  is  an  apparent  hardship  in  the  re- 
sult of  this  litigation,  but  one  which  we  are 
constrained    to    believe    the    plaintiffs    are 
chiefly  responsible  for,  and  which  can  be  re- 
lieved only  by  the  action  of  Congress.    Two 
sets    of  claimants  appeared    in  the    former 
suits,  each  represented  b^  separate  counsel, 
and,  after    a    consolidation,  the    litigation 
proceeded  only  so  far  as  to  determine  the 
fact  of  the  liability  of  the  ^vemment  and 
the  extent  of  that  liability,  leaVing  undeter- 
mined the  individuals  entitled  to  share  in 
the    amount  awarded    against  the    ^vem- 
ment,  or  the  proper  basis  of  distribution  be- 
tween those  so  entitled.    In  the  *first  of  the[37BI 
suits  ninety-one   Indians  were,   it  is  said, 
represented,  while  the  petition  in  the  sec- 
ond suit  set  forth  the  names  of  1,371  per- 
sons   whose     names    and     residences    were 
given,  and  who  were  alleged  to  be  entitled 
to   share    in   whatever    money   should    be 
awarded  against  the  government.  The  court 
of    claims,  after    finding  the    amount  that 
was  due,  in  terms  declared  that  it  left  "the 
question  of  distribution  to  that  department 
of  the  government  which  by  law  has  incum- 
bent on  it  the  administration  of  the  trust 
which  in  legal  contemplation  exists  between 
Uie  United  States  and  the  different  tribea 
of  Indians."    This  court  affirmed  that  de- 
cision, and  in  so  doing,  after  saying  that 
there    was    nothing    in    the    record    which 
would  enable  them  to  identify  the  claim- 
ants,  added:     "Perhaps   the   necessities  of 
the  situation  demand  that  the  identification 
of  each  claimant  entitled  to  share  in  the 
distribution  shall  be  left  to  the  officers  who* 
are  the  agents  of  the  government  in  paying 
out  the  fund."    Such  being  the  final  order» 
in  the  consolidated  cases,  proceedings  for 
ascertaining    the     individual     beneficiaries' 
were  righthilly  had  in  accordance  with  the 
directions   then    made.     It  is  no   argument 
against  upholding  that  which  was  done  to* 
say  that  some  other  and  more  satisfactory 
procedure  might   have  been    ordered.    Pos- 
sibly it  would  have  been  better  for  the  court 
to  have  appointed  a  master  and  proceeded 
according  to  the  rules  of  equity  in  identi- 
fying the  beneficiaries  of  the  fund.    How- 
ever, it  was  not  so  ordered,  and  both  the 
claimants    and    the    government    were    m- 
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structed  and  concluded  by  the  decision  in 
respect  to  the  method  ol  identification. 

The  mandate  of  this  court  was  filed  in 
the  court  of  claims  on  April  20,  18U3,  and 
on  August  23,  1894,  Congress  passed  an  act 
appropriating  money  for  tiie  payment  of 
the  judgment.  The  fund  thereby  became 
available  for  distribution.  No  action,  so 
far  as  appears,  was  taken  in  the  court  of 
claims  or  in  the  Indian  Department  lookins 
to  an  identification  of  the  parties  entitled 
to  this  money  until  after  March  2,  1895. 
Nearly  two  years  had  passed,  and  no  effort 
had  been  made  by  the  petitioners  to  estab- 
lish to  the  satisfaction  of  the  court  or  the 
ofiicers  of  the  Indian  Department  their 
right  to  be  counted  among  the  distributees 
of  this  fund.  Obviously,  these  petitioners, 
£376]  whose  *names  and  places  of  residence  were 
stated  in  the  second  of  the  original  peti- 
tions, could,  if  they  had  seen  fit,  have  fur- 
nished proofs  of  identification. 

After  the  passage  of  the  act  of  March  2, 
1895,  appropriating  $1,000  for  expenses,  an 
inspector  was  detailed  as  agent  to  take  a 
census  and  prepare  a  list  or  roll.  Then, 
for  the  first  time,  and  after  he  had  com- 
menced his  work,  do  we  hear  of  any  action 
on  tiie  part  of  these  petitioners,  and  that 
action  consisted  wholly  of  a  single  letter 
from  their  counsel  to  the  Secretary  of  the 
Interior.  This  was  the  scope  of  that  letter 
which  was  of  date  July  27,  1895:  The  in- 
structions given  to  the  agent  were  that,  in 
taking  the  census,  he  should  be  guided  by 
a  pay  roll  made  in  1866,  upon  which  there 
bad  been  a  pro  rata  distribution  of  money 
awarded  by  Conffress,  and  to  account  for 
all  the  Indians  whose  naines  appeared  upon 
that  roll,  and  also  to  enroll  all  who  could 
furnish  proof  of  being  their  legal  descend- 
ants. The  letter  was  a  protest  against 
these  instructions,  calling  attention  to  Uie 
fact  that  there  were  prior  rolls,  particu- 
larly those  of  1843  and  1844,  which  should 
Tie  taken  into  account  in  preparing  the  new 
•census  or  list.  The  writer  also  attached  a 
list  of  the  names  of  some,  who,  so  far  as  as- 
certained, were,  he  stated,  heirs  of  persons 
named  on  one  or  other  of  these  rolis,  and 
<if  other  individuals  who  were  also  entitled 
to  enrollment.  Apparently  before  any  ac- 
tion was  taken  by  the  dex>artment  upon  this 
protest,  the  agent  had  returned  a  list  or 
-census  roll  of  those  found  by  him  entitled 
to  share  in  the  fund. 

Nevertheless,  the  contention  made  in  the 
letter  of  counsel  having  been  presented  to 
the  Secretary  of  the  Interior,  he  ruled  that 
those  persons  should  be  enrolled  who  were 
on  any  of  the  rolls  made  during  the  years 
from  1843  to  1866,  or  descended  from  one 
upon  those  rolls.  Thereupon  a  new  agent 
-was  appointed,  and  directed  to  asoextain 
what  additions  to  the  list  returned  by  the 
first  agent  should  be  made  under  the  new 
rulinffs.  The  work  of  this  agent  was  not 
fruitful  in  results,  as  he  only  reported  the 
names  of  two  persons  entitled  to  be  added 
to  the  list  or  roll.  Thereafter  one  was 
Added  by  the  Department,  and  upon  the  list 
thus  completed  Uie  money  was  paid  out  per 
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capita.  The  number  to  whom  distribution 
was  made,  being  all  included  *in  the  com- [377] 
pleted  list  or  roll,  was  272.  This  distribu- 
tion was  made  during  the  month  of  Novem- 
ber, 1896,  according  to  the  statement  of 
Chief  Justice  Nott,  in  delivering  the  opin- 
ion of  the  court)  although  there  is  no  spe- 
cific finding  to  that  effect.  The  report  of 
the  second  agent  was  dated  March  14,  1896. 
No  action  appears  to  have  been  taken  by 
the  petitioners  intermediate  this  report  in 
March,  and  the  distribution  in  November; 
none,  indeed,  until  tlie  filing  of  this  peti- 
tion on  April  22,  1899,  more  than  tnree 
years  after  the  report. 

The  fourth  finding  in  the  present  suit 
contains  this  statement: 

**None  of  t>e  Indians,  parties  in  or  rep- 
resented by  the  present  suit,  were  paid  as 
aforesaid.  A  large  number  of  them,  to  wit, 
272,  whose  names  are  set  forth  in  schedule 
A  annexed  to  claimants'  requests  for  find- 
ings, were  descended  from  Indians  whose 
naines  were  enrolled  on  the  rolls  of  Indians 
in  Michigan  in  the  years  1843,  1844  and 
1866." 

But  in  respect  to  this  finding  it  was 
stated  by  Chief  Justice  Nott: 

"The  evidence  now  produced  to  establish 
the  fact  that  272  of  the  present  claimants 
are  direct  descendants  of  the  Indians  who 
were  upon  the  rolls  in  1843  and  1844  is  not 
altogether  satisfactory  to  the  court,  but  in 
the  absence  of  countervailing  testimony  it 
may  be  said  to  present  a  prima  facie  case." 

So  the  case  stands  thus:  Congress  hav- 
ing referred  to  the  court  of  claims  an  in- 
quiry whether  anything  was  due  to  "the 
Pottawatomie  Ixldians  of  Michigan  and  In- 
diana" by  reason  of  treaty  stipulations, 
nearly  fifteen  hundred  individuals  appeared 
in  two  suits,  subsequently  consolidated, 
claiming  that  there  was  a  large  amount  due 
under  uiose  stipulations,  and  representing 
that  they  were  the  parties  entitled  to  the 
benefit  thereof.  The  result  of  that  litiga- 
tion was  to  determine  that  a  certain 
amount  was  due  to  those  Indians,  but  there 
being  no  evidence  to  identify  the  individ- 
uals who  came  within  the  description  and 
were  entitled  to  share  in  the  amount  found 
due,  the  judgment  was  simply  for  a  recov- 
ery of  such  amount,  and  it  was  specially 
directed  that  the  identification  of  the  indi- 
viduals entitled  thereto  should  be  left  to 
the  officers  of  the  Indian  Department.  After 
two  years  had  passed  without  any  evidence 
being  furnished  by  'individuals  of  their  [378] 
right  to  participate  in  the  fund,  Congress 
directed  tne  Secretary  of  the  Interior  to  ap- 
point an  agent  to  examine  into  the  matter 
and  prepare  a  proper  roll  or  list.  While 
such  agent  was  acting,  a  protest  was  made 
by  the  counsel  in  one  of  those  suits  against 
the  basis  upon  which  he  was  preparing  the 
roll.  Although  that  agent  had  finished  his 
work,  the  Secretary  of  the  Interior  accepted 
the  suggestion  of  counsel,  and  directed  a 
new  agent  to  examine  and  report  any  names 
which,  upon  the  basis  suggested  by  oounseU 
should  be  added  to  the  roll  already  pre- 
pared.   As  the  result  of  the  reports  of  these 
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two  agents  a  roll  was  prepared  containing 
the  names  of  272  persons,  and  the  fund  was 
distributed  among  them. 

There  is  nothing  in  the  record  in  the  way 
of  finding,  report,  or  letter  tending;  to  show 
what  etforts  the  first  agent  made  m  respect 
to  the  matter  of  identification,  what  course 
he  pursued  or  what  steps  he  took,  and  in 
respect  to  the  second  agent  all  that  is  dis- 
closed is  that  which  appears  in  his  report, 
which  details  at  some  length  his  various 
efforts  to  secure  evidences  of  identification 
of  different  individuals.  In  short,  it  must  be 
assumed,  in  the  absence  of  any  showing  to 
the  contrary,  that  the  officers  of  the  govern- 
ment acted  reasonably,  fairly,  and  with  all 
needed  diligence  in  discharging  the  duty 
imposed  upon  them.  While  from  the  pres- 
ent findings  it  appears  that  they  made  a 
mistake,  and  did  not  include  all  who  ought 
to  have  been  included  as  .beneficiaries,  yet 
their  instructions  conformed  to  the  sugges- 
tions of  counsel  for  petitioners,  and  Uiere 
is  nothing  to  show  that  they  did  not  make  a 
full  and  honest  effort  to  carry  out  those  in- 
structions. Complaint,  therefore,  must  be 
upon  one  of  two  grounds:  Either  that  the 
proper  course  to  pursue  in  the  wav  of  iden- 
tification was  not  taken, — ^but  thai  objec- 
tion comes  too  late,  for  it  was  concluded  by 
the  prior  decision, —  or  that,  a  mistake  hav- 
ing been  made  in  the  matter  of  identifica- 
tion, the  government  must  assume  all  the 
burden  of  the  mistake,  and  pay  a  second 
time  that  which  it  has  once  paid  io  pursu- 
ance of  the  directions  of  the  court.  That  is 
really  the  contention  of  tHe  petitioners. 

They  were  petitioners  in  one  of  the  orig- 
inal suits,  and  contend  that  they  were  en- 
1879]  titled  to  share  in  the  fund,  and  that,  as  *the 
full  amount  awarded  by  the  court  and  ap- 
propriated by  Congress  has  already  been 
paid  to  others,  they  are  entitled  to  a  judg- 
ment against  the  government  for  that  which 
ought  to  have  been  paid  to  them  out  of  the 
nrior  appropriation.  The  court  of  claims 
finds  that  or  these  petitioners  272  ought  to 
have  been  placed  upon  the  census  roll,  and 
were  entitled  to  a  share  in  the  fund.  The 
failure  to  receive  their  share  may  be  a 
hardship  to  these  petitioners,  but  it  must 
be  remembered  that  the  method  of  ascer- 
taining those  entitled  was  prescribed  by 
the  court  and  pursued  by  the  government. 
Having  been  so  pursued,  that  fund  must  be 
considered  as  properly  distributed. 

This  is  not  an  ordinary  judgment  at  law 
in  which  the  plaintiff  entitl«i  to  receive 
and  the  defendant  bound  to  pay  are  both 
named,  and  in  which  the  absolute  duty  is 
cast  upon  the  defendant  to  see  that  the 
right  partv  is  paid,  but  a  case  in  which  the 
amount  of  a  fund  for  distribution  was  de- 
termined, and  directions  made  for  ascer- 
taining the  beneficiaries  of  that  fund.  The 
debtor  and  the  beneficiaries  were  each  in- 
terested in  the  question  of  identification, 
and  both  bound  by  the  conclusion  reacheci 
in  respect  thereto  if  the  directions  were 
fully  complied  with. 

To  what  would  any  other  ruling  result? 
The  finding  which,  evidently  from  tlie  opin- 
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ion  of  Chief  Justice  Nott,  was  not  very 
clearly  established,  that  272,  in  addition  to 
those  already  paid,  were  entitled  to  a  part 
of  the  fund,  does  not  include  other  claim- 
ants, and  if  these  petitioners  should  obtain 
a  judgment  against  the  United  States,  other 
petitioners  might  come  forward  with  like 
claim,  and  so  the  government  be  compelled 
to  pay  over  and  over  again,  although  it 
had  made  one  pavment  in  compliance  with 
the  directions  of  the  court.  Further,  if 
there  were  really  more  beneficiaries  entitled 
to  share  in  this  fund  than  those  who  act- 
ually received  payment,  those  who  were 
paid  received  each  too  much  and  should  re- 
turn the  overplus;  and  the  amount  of  that 
overplus  would  be  constantly  increased  as 
in  successive  actions  there  were  added  fur- 
ther beneficiaries,  for  the  distribution 
was,  as  stated,  per  oajnia, — a  mode  of  dis- 
tribution contended  for  by  the  petitioners. 
Petitioners  seem  to  assume  tha^  although 
the  government  took  the  course  prescribed 
by  the  court  in  ascertaining  the  individuals 
entitled  to  *share  in  that  fund,  it  assumed [880) 
all  the  risk  of  mistake,  however  made,. and 
that  they  could  wait  until  after  the  govern- 
ment had  acted  and  made  the  distribution, 
and  that  no  responsibility  rested  upon 
them  to  furnish  evidences  of  their  title. 
For  reasons  stated  we  cannot  assent  to  this 
view.  Where  a  fund  has  been  created,  and 
the  mode  of  distribution  prescribed  by  the 
court  which  established  the  amount  of  the 
fund,  its  disposition  in  accordance  with  the 
course  prescribed  by  the  court  must  be  held 
a  finality,  and  in  the  case  at  bar  any  fur- 
ther relief  must  be  obtained  from  Congress, 
and  cannot  be  given  by  the  courts. 

It  is  suggested,  though  not  by  counsel, 
that  the  court  of  claims  had  no  jurisdic- 
tion to  entertain  this  action,  and,  that 
therefore,  our  order  should  be  to  reverse  the 
judgment  and  remand  the  case  with  in- 
structions to  dismiss  for  want  of  jurisdic- 
tion. The  basis  of  this  suggestion  is  the 
contention  that  the  act  of  March  19,  1890, 
simply  gave  to  the  court  of  claims  juris- 
diction to  determine  the  sum  due  the  Potta- 
watomie Indians  of  Michigan  and  Indiana, 
without  the  power  to  identify  the  particu- 
lar individuals  entitled  to  share  in  the 
amount  found  due,  and  it  is  said  that  this 
was  so  decided  in  the  prior  case.  We  do 
not  so  understand  that  decision.  The  act, 
so  far  as  material,  reads  as  follows: 

"Whereas,  representatives  of  the  Potta- 
watomie Indians  of  Michigan  and  Indiana, 
in  behalf  of  all  the  Pottawatomie  Indians 
of  said  states,  make  claim  against  the 
United  States  on  account  of  various  treaty 
provisions  which,  it  is  alleged,  have  not  been 
complied  with:     Therefore, 

"Be  it  enacted  hy  the  Senate  and  House 
of  Representativea  of  the  United  States  of 
America  in  Congress  assembled,  That  the 
court  of  claims  is  hereby  authorized  to  take 
jurisdiction  of  and  try  all  questions  of  dif- 
ference arising  out  of  treaty  stipulations 
with  the  said  Pottawatomie  Indians  of 
Michigan  and  Indiana,  and  to  render  judg- 
ment thereon;  power  is  hereby  granted  the 
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said  court  to  reviefw  the  eat  ire  question  of 
difference  de  novo,  and  it  shall  not  be  es- 
topped by  the  joint  resolution  of  Congress, 
approved  twenty-eighth  July,  eiehteen  hun- 
dred and   sixty-six,  entitled  'Joint  Resolu- 

[881]tion  for  the  relief  of  certain  •Chippewa,  Ot^ 
Uiwa  and  Pottawatomie  Indians/  nor  by 
the  receipt  in  full  given  by  said  Pottawat- 
omies  under  the  provisions  of  said  resolu- 
tion, nor  shall  said  receipt  be  evidence  of 
any  fact  except  of  payment  of  the  amount 
of  money  mentioned  in  it." 

Two  suits  were  commenced  in  the  court 
of  claims,  as  heretofore  stated,  and  by  that 
court  consolidated.  In  one  a  certain  num- 
ber of  individuals  were  named  as  petition- 
era.  In  the  other  it  was  admitted  that 
ninety-one  persons  were  represented  by 
their  authorized  attorney,  as  appeared  by 
agreement  between  tiie  attorney  and  their 
business  committee.  The  court,  after  con- 
solidating the  two  actions,  proceeded  to  de- 
termine the  amount  due,  and  made  no  find- 
ing as  to  the  individuals  entitled  to  share 
in  such  amount;  but  such  identification 
was  for  want  of  sufficient  evidence  to  en- 
able the  court  to  determine  the  question. 
This  is  apparent  from  the  opinion  of  that 
court  in  the  present  case,  for  it  is  said  by 
Chief  Justice  Nott,  in  delivering  that  opin- 
ion: ''It  is  unfortunate  for  some  of  the 
claimants  in  the  present  suit  that  the  evi- 
dence upon  which  they  now  rely  was  not 
before  the  court  then.  .  .  .  The  court 
deemed  itself  bound  by  the  action  of  the 
government  in  recognizing  the  parties  rep- 
resented by  the  former  suit  [that  is,  one  of 
the  two  suits  consolidated],  and  according- 
ly rendered  judgment  for  them;  but  the 
court  did  not  undertake  to  determine  who 
the  then  existing  individual  daimants  were 
who  were  entitled  to  participate  in  the  dis- 
tribution." 

Again,  after  quoting  from  the  opinion  of 
this  court,  he  said:  "At  this  point,  if  the 
former  case  had  been  a  similar  suit  in  chan- 
cery between  ordinary  litigants,  it  would 
have  been  referred  to  a  master  or  referee  to 
ascertain  and  report  as  to  the  individual 
claimants  entitled  to  recover,  and  the  final 
decree  would  not  have  been  entered  until  a 
coming  in  and  confirmation  or  correction  of 
the  master's  report.  The  Secretary  of  the 
Interior,  however,  seems  to  have  inferred 
from  language  in  the  opinions  of  the  two 
courts  that  lie  was  authorized  to  proceed 
and  ascertain  who  those  Indians  were,  and 
to  prescribe  the  methods  for  so  ascertain- 
inff  and  determining  the  amount  to  be  dis- 
tributed    to     each     individual     claimant." 

[882] And  after  referring  *to  a  plea  in  behalf  of 
these  individual  claimants  on  account  of 
their  ignorance,  added,  "but  the  former 
case,  in  which  the  court  might  have  exer- 
sised  the  discretion  of  a  court  of  equity, 
and  allowed  parties  to  come  in  even  after 
the  decree  and  assert  their  rights,  is  closed ; 
the  judgment  therein  has  been  satisfied; 
the  claimants  stand  directly  upon*  their 
legal  rights,  and  there  cannot  be  one  law 
for  the  intelligent  and  another  for  the 
ignorant.** 
886 


And  this  court,  in  its  opinion,  used  tha^ 
language  auoted  in  the  preliminary  state- 
ment of  fact.  It  is  obvious  from  these 
quotations  from  the  opinions  that  both  the 
court  of  claims  and  this  court  understood 
that  the  act  gave  jurisdiction  not  only  to- 
ascertain  the  amount  due,  but  also  to  iden- 
tify the  individuals  entitled  to  share  there- 
in, and  that  the  failure  to  find  the  latter 
resulted  from  a  lack  of  evidence, — ^a  lack 
the  plaintiffs  endeavor  in  this  action  to 
supply. 

But  even  if  the  language  of  the  prior 
opinions  of  the  court  of  daims  and  thi» 
court  can  be  tortured  into  a  different  con- 
struction, still  there  can  be  no  ouestion  of 
the  jurisdiction  of  the  court  of  claims  over 
the  present  action.  The  jurisdiction  of  a. 
court  is  not  exhausted  by  the  mere  entry  of 
a  judgment.  It  always  has  power  to  in- 
quire whether  that  jud^ent  has  been  exe- 
cuted, and  the  contention  here  is — and  it 
is  the  basis  of  this  suit — ^that  the  judgment, 
which  was  rendered  in  the  prior  suit  ha& 
not  been  executed.  It  would  oe  an  anomaly 
to  hold  that  a  court  having  jurisdiction  of 
a  controversy,  and  which  renders  a  judg- 
ment in  favor  of  A  against  B,  had  no  power 
to  inquire  whether  that  judgment  has  been 
rightly  executed  by  a  payment  from  B  to 
C.  Ii  the  court  of  claims  had  no  author- 
ity to  inquire  into  the  execution  of  its  judg- 
ment, it  was  shorn  of  a  part  of  the  ordi- 
nary jurisdiction  of  a  court.  The  question 
what  is  essential  in  order  to  confer  juris- 
diction in  this  court  over  the  judgments  of 
the  court  of  claims  was  exhaustively  ex- 
amined by  Chief  Justice  Taney  in  Gordon 
V.  United  States,  reported  in  117  U.  S.  697, 
and  that  judgment  nas  been  more  than  once 
referred  to  by  this  court  as  condusive  of 
the  questions  therein  considered.  District 
of  Columbia  v.  Eslin,  183  U.  S.  62,  46  L. 
ed.  85,  22  Sup.  Ct  Hep.  17;  District  of 
Columbia  v.  Barnes,  187  U.  S.  637,  post,H4, 
23  Sup.  Ot.  Rep.  846.  In  that  opinion  he 
said  (p.  702): 

*"The  inferior  court,  therefore,  from[88SJ 
which  the  appeal  is  taken,  must  be  a  judi- 
cial tribunal  authorized  to  render  a  judg- 
ment which  will  bind  the  rights  of  the  par- 
ties litigating  before  it,  unless  appealed 
from,  and  upon  which  the  appropriate  pr6c- 
ess  of  execution  may  be  issued  by  the  conrt 
to  carry  it  into  effect.  And  Congress  can- 
not extend  the  appellate  power  of  this  court 
beyond  the  limits  prescribed  by  the  Consti- 
tution, and  can  neither  confer  nor  impose 
on  it  the  authority  or  duty  of  hearing  and 
determining  an  appeal  from  a  commissioner 
or  auditor,  or  any  other  tribunal  exercising 
only  special  pgwers  under  an  act  of  Ccm- 
gress;  nor  can  Congress  authorize  or  re- 
quire this  court  to  express  an  opinion  on  a 
case  where  its  judicial  power  could  not  be 
exerdsed,  and  where  its  judgment  would 
not  be  final  and  conclusive  upon  the  rights 
of  the  parties,  and  process  of  execution 
awarded  to  carry  it  into  effect." 

"The  award  of  execution  is  a  part.-  and 
an  essential  part,  of  every  judgment  passed 
by  a  court  exercising  judicial  power.     It  is 
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no  judgment)  in  tlie  legal  sense  of  the  term, 
without  it.  Without  such  an  award  the 
judgment  would  be  inoperative  and  nuga- 
tory, leaving  the  aggrieved  party  without 
a  remedy.  It  woula  be  merely  an  opinion, 
which  would  remain  a  dead  letter,  and 
without  any  operation  upon  the  rights  of 
the  parties,  unless  Congress  should  at  some 
future  time  sanction  it  and  pass  a  law  au- 
thorizing the  court  to  carry  its  opinion  into 
effect.  Such  is  not  the  judicial  power  con- 
fided to  this  court  in  the  exercise  of  its  ap- 
pellate jurisdiction,  yet  it  is  the  whole 
power  that  the  court  is  allowed  to  exercise 
under  this  act  of  Congress.'* 

It  follows  from  these  considerations  that 
the  court  of  dainn  not  only  had  jurisdic- 
tion to  find  the  amount  due  from  the  United 
States  to  the  Pottawatomie  Indians  of 
Michigan  and  Indiana,  and  render  judg- 
ment therefor,  but  also  to  inquire  into  the 
3uestion  whether  that  judgment  had  been 
uly  and  properly  executed. 
The  judgment  is  affirmed, 

[884]     *Mr.  Justice  White,  dissenting: 

It  results  from  the  findings  of  the  court 
below  that  the  petitioners  in  that  court  who 
are  appellants,  apart  from  the  question  of 
their  laches,  are  entitled  to  the  relief  which 
they  seek.  This  was  conceded  by  the  court 
below  in  the  conclusion  of  law  which  it 
drew  from  the  findings  of  fact,  was  not 
challenged  by  the  government  in  the  argu- 
ment at  bar,  and  is,  besides,  not  now  ques- 
tioned by  this  court  in  its  opinion.  But 
the  lower  court  held,  and  this  court  now  af- 
firms such  conclusion,  that  because  of  their 
laches  the  petitioners  are  cut  off  from  ob- 
taining that  judicial  relief  to  which  they 
would  otherwise  be  entitled.  In  other 
words,  it  is  decided  that  although  the  power 
exists  in  the  court  to  grant  xelief,  its  duty 
is  not  to  exert  its  lawful  powers  to  that 
end  beoELuse  the  petitioners  have  so  ne^ 
lected  their  rights  that  they  are  not  enti- 
tled now  to  eSoroe  them.  From  this  con- 
clusion I  am  constrained  to  dissent,  be- 
cause, in  my  opinion,  there  is  no  power  in 
the  court  to  entertain  jurisdiction,  and 
therefore  no  right  in  it  to  decide  the  ques- 
tion of  laches.  In  other  words,  I  think  the 
plaintiffs  in  error  must  be  relegated  to  Con- 
gress for  relief,  not  because  they  have  lost 
their  right  to  redress  in  the  courts  by  their 
neglect,  but  becuuise  the  wrong  which  they 
have  suffered  is  one  which  can  only  be  rem- 
edied by  Congress,  the  courts  being  with- 
out jurisdiction  over  the  subject-matter. 
Whilst  both  in  the  opinion  of  the  court  and 
in  my  view  the  plaintiffs  in  error  can  only 
obtain  relief  at  the  hands  of  Congress,  there 
is  a  serious  difference  in  the  grounds  upon 
which  the  conclusion  proceeds;  for,  mani- 
festly, it  is  one  thing  to  refer  the  plain- 
tiffs to  Congress  because  they  have  lost 
their  rights  by  neglect,  and  another  to  refer 
them  to  Congress  because  that  body  alone 
has  power  over  the  subject.  Because  of  the 
difference  between  these  views  and  the  ef- 
fect which  this  difference  mav  have  on  the 
risfhts  of  the  parties  when  their  claim  for 
relief  is  presented  to  Couinress,  I  deem  it 
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my  duty  to  state  quite  fully  the  reasons  for 
my  dissent. 

The  history  of  this  controversy  was 
stated  in  the  opinion  in  Pam-io^ee  v. 
United  Btatea,  148  U.  S.  691,  37  L.  ed.  613, 
13  Sup.  Ct.  Rep.  742.  For  t^e  ^purpose  of  [385| 
present  clearness,  however,  the  salient  facts 
are  again  recapitulated. 

On  the  26th  and  27th  of  September,  1833, 
by  a  treaty  and  articles  supplementary 
thereto,  the  united  nation  of  Chippewa,  Ot- 
tawa, and  Pottawatomie  Indians  ceded  cer- 
tain lane's  in  Michigan  and  Illinois  to  the 
United  States,  and  agreed  to  remove  within 
three  years  west  of  the  Mississippi.  7  Stat, 
at  L.  431, 442.  Amons;  other  payments  to  be 
made  on  account  of  uie  cessions,  there  was 
to  be  paid  to  the  Indians  under  the  treaty 
proper,  the  sum  of  $280,000,  and,  under  the 
articles  supplementary,  $40,000,  in  twenty 
annual  instalments  of  $14,000  and  $2,000 
respectively. 

Appended  to  the  articles  supplementary 
was  a  provision  wherein  it  was  recited: 

"As,  since  -the  signing  of  the  treaty,  a 
part  of  the  band  residing  on  the  reserva- 
tions in  the  territory  of  Michigan  have  re- 
quested, on  account  of  their  religious  creed,, 
permission  to  remove  to  the  northern  part 
of  the  peninsula  of  Michigan,  it  is  agreed 
that,  in  case  of  such  removal,  the  just  pro- 
portion of  all  annuities  payable  to  tnen» 
under  former  treaties  and  that  arising  from 
the  sale  of  the  reservation  on  which  they 
now  reside  shall  be  paid  to  them  at  I'Arbre 
Croche."    7  SUt  at  L.  445. 

Only  a  portion  of  the  Indians  embraced 
by  the  provision  just  auoted  removed  from 
their  reservations  to  the  northern  part  of 
Michigan.  The  others  dispersed  throughout 
Michigan,  and  a  few  settled  in  Indiana. 

From  the  year  1843  to  the  year  1865,  in- 
clusive, payments  were  made  to  the  Potta- 
watomie Indians  who  had  not  removed 
west,  and  who  were  deemed  to  be  entitled 
to  the  annuity  benefits  stipulated  in  the 
articles  suf^plementaiy  signed  on  Septem- 
ber 27,  1833.  These  payments  were  made 
at  the  Mackinac  agency,  and  it  would  seem 
that  the  payments  embraced  Indians  who 
had  not  removed  to  the  northern  part  of 
Michigan,  but  who  had  located  elsewhere  in 
Michigan  and  Indiana.  A  schedule  show- 
ing the  dates  of  payments,  the  names  of  the 
agents  who  made  them,  and  the  number  of 
Indians  to  whom  the  aggregate  sums  were 
paid,  is  annexed  in    *the    margin.t      The[386] 

fyeaf.         Name.  NoTpaid.     Amount, 

1843  Robert  Stuart 253        |l,587.5a 

1844  do.  260  1,587.5(^ 

1845  Wm.  A.  Richmond..  ..  217     1,587.50 

1846  do.       204  1,587.50 

1847  do.        ....  244  1,587.50 

1848  do.        ....  260  1,587.50 
1840  Chas.  P.  Babeock. .  ...  260  1,587.50 

1850  do.       218     1,587.60 

1851  Yfm.   Sprague 229     1,587.50 

1852  do 214     1,587.50 

1853  Henry  C.  Gilbert..  ...  210     1,587.50 

1854  do.       236     1,587.50 

1855  do.       236     1,587.50 

1856  do.       221     1,587.50 

1857  A.  N.  Fitch 229     1,587.50 

1858  do.    234     1,587.50 
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«inaunta  which  were  pftid,  aa  stated  in  the 
schedule,  embraced  gums  deemed  bo  be  due 
under  fm  annuity  of  (10,000,  aria iug- from 
«  tnaty  made  on  July  27,  1829,  and  the  an- 
Buitf  of  $2,000,  mentioned  in  the  article* 
supplemental?  of   September  27,   1S33. 

By  a  treaty  aigned  in  June,  1848  (9  Stet 
«.t  L.  8S3),  all  the  Indians  (Chippewaa,  Ot- 
tawaa,  and  PottawatomieB)  embraced  in 
the  treaty  ot  1833,  who  had  removed  to  the 
weA  ami  retained  their  tribal  organization, 
were   designated   ae  the   Pottawatomie  Na- 

In  accordance  with  a  joint  reaoluUon  ot 
July  28,  1800  (U  8Ut.  at  L.  370),  the  aum 
of  939fiO0  was  paid  to  the  Chippewa,  Ot- 
itAws,  and  Pottawatomie  Indians  in  Michi- 
-gan  and  Indiana.  Tbla  sum  was  paid  to 
'the  "cliiefs,  head  men,  heads  of  families, 
«nd  individuals  without  families"  oftheln- 
'dians  in  question,  within  the  Hackinac 
a^ncy,  there  being  230  persona  fall  ins 
within  the  clatnes  above  designated,  each 
IS8T]one  of  the  distributees  reccdTing  'an  equal 
.  share;    that   is,   flOQ.SO.     The   money   thus 

paid  waa  receipted  for  m  in  full  and  com- 
plete satisfaction  of  all  payments  of  every 
/kind  and  nature,  paat,  present,  or  future, 
in  favor  of  the  persons  to  whom  the  pay- 
ment was  made  and  those  by  them  repre- 
sented, a^^inst  the  United  SUtea  or  the  Pot- 
tawatomie Nation  of  Indians-  Despite  the 
receipt  in  full  thus  given,  the  Indians  to 
whom  the  payment  in  question  had  been 
-made  continu^  to  assert  a  claim  against 
<he  United  States  on  account  of  what  was 
■alleged  to  be  still  due  to  them  under  treaty 
atipulationa.  Finally,  t^  the  aet  of  March 
19,  180O  (26  Stat  at  L.  24,  chap.  39),  the 
«*urt  of  claims  was  authorized  "to  take  ju- 
risdiction of  and  try  all  questions  of  differ- 
ence arising  out  of  treaty  stipulations  with 
fthe  said  Pottawatomie  Indians  of  Michigan 
And  Indiana,  and  to  render  judgment  there- 
on." It  was  provided  that  the  payment  of 
(39,000  heretofore  referred  to  should  not 
be  given  the  finality  which  itj  terms  im- 
|iorted,  and  appellate  jurisdicticm  over  any 

Judgment  which  might  be  rendered  was  con- 
erred  upon  this  court.  The  2d  section  of 
the  act  reads  aa  follows: 

"Sec.  2.  That  said  action  shall  be  com- 
imenced  by  a  petition  stating  the  facts  on 
-which  said  Pottanatooiie  Indians  claim  to 
(recover,  and  the  amount  of  their  claims,  and 
said  petition  may  be  verifled  by  a  member 
of  any  'Business  Committee'  or  authorized 
aittorney  of  said  Indians  as  to  the  existence 


td  Staleij  the  second  was  entitled  Phinea» 
Pam-to-pce  and  1,371  other  Pottatoatonii* 
Indiana  of  Michigan  and  Indiana  y.  The 
United  States.  The  right  asserted  in  both 
of  these  petitions  was  based  on  the  aver- 
ment that  the  petitioners  were  entitled  to 
recover  a  stated  sum  from  the  United 
States,  because  they  had  not  received  their 
due  proportionate  share  of  the  annuitiea 
or  other  sums  due  the  Pottawatomie  Na- 
tion .of  Indians.  However,  altbougb  both 
the  petitions  substantially  stated  the  same 
facta  aa  constituting  the  cause  of  action, 
the  amount  claimed  In  each  petition  was 
widely  different  This  arose  from  the  fsct 
that  in  the  first  petition  *it  was  aasertcd[aS8] 
that  about  300  of  the  Indiana  who  had  not 
removed  west  were  entitled  to  their  propor- 
tionate share  of  the  tribal  annuities  under 
the  articles  supplementary  to  the  treaty  of 
1833,  it  being  alleged  that  those  who  had 
removed  west  were  about  4,000  In  number. 
The  claim  was  that  the  distribution  should 
proceed  upon  that  basis;  whilst  in  the  sec- 
ond petition  it  was  asserted  tbat  the  In- 
dians who  bad  not  removed  west  were  1.200 
in  number,  and  that  distribution  should  ba 
made  in  the  ratio  that  1.200  bore  to  4,000, 
tbe  latter  being  the  number  of  Indiana  as- 
serted to  have  gone  west.  Although,  how- 
ever, there  was  a  difference  in  the  claims 
of  the  two  petitions  as  to  the  amount  of  the 
indebtedness  owing  by  the  United  States, 
in  both  petitions  recovery  waa  only  sought 
of  an  aggregate  sum  as  due  to  the  Pottawat- 
omie Indians  in  Michigan  and  Indiana  eo- 
titJed  to  take  under  the  articles  supple- 
mentary to  the  treaty  of  1833.  and  in  nei- 
ther petition  was  there  any  allegation  as  to 
the  proportionate  sum  of  the  total  amount 
claimed  to  which  any  particular  Indian  waa 
entitled,  nor  did  eiUier  petition  purport  to 
state  the  representative  capacity  in  wblch 
any  particular  Indian  was  entiUed  to  tak* 
his  share  of  the  whole  fund,  if  any. 

The  two  petitions  referred  to  were  con- 
solidated and  heard  together.  The  court 
of  claims  decided  that  there  was  due  to  the 
Pottawatomie  Indians  of  Michigan  and  In- 
diana, after  deducting  payments  mad^  tba 
sum  ol  (104,026,  and  entered  judgment  tor 
that  sum.     27  Ct.  CI.  403.  421. 

The  "just  proportion"  whidi  the  court 
thus  found  to  be  due  to  the  Pottawatomio 
Indians  of  Michigan  and  Indiana,  in  the 
oxgrmle,  entiUed  to  ahar«  In  tho  fundi  of 
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including  1866,  as  manifested  in  tbe  sched- 
ole  of  such  payments  heretofore  excerpted 
or  referred  to 

The  court  was  of  opinion  that  under  the 
[889]  jurisdictional  act  of  •1890  it  could  only  find 
and  decree  the  aggregate  amount  due  all 
the  Indians  entitled  to  participate  in  the 
fund  found  due,  and  that  it  was  not  incum- 
bent upon  it  to  determine  who  were  the 
particular  Indians  entitled  to  take  such  ag- 
gregate amount  and  the  distributive  share 
to  which  each  particular  Indian  was  enti- 
tled.    It  said: 

"Congress  have  recognized  by  the  very 
title  of  the  act  a  claimant  desi^ated  as  the 
'Pottawatomie  Indians  of  Michigan  and  In- 
diana,' and  under  that  generic  head  is  to 
be  determined  the  aggregate  right  of  such 
claimant,  leaving  the  question  of  distribu- 
tion to  that  department  of  the  government 
which  by  law  has  inciunbent  on  it  the  ad- 
ministration of  the  trust  which  in  legal 
contemplation  exists  between  the  United 
States  and  the  different  tribes  of  Indians." 

On  appeal  this  court  affirmed  the  judg- 
ment of  the  court  of  claims,  148  U.  S.  691, 
37  L.  ed.  613,  13  Sup.  Ct.  Rep.  742.  After 
determining  that  there  was  no  error  in  the 
judgment  under  review,  in  so  far  as  it  fixed 
the  aggregate  amount  due,  the  question  was 
then  considered  whether  it  was  the  duty  of 
the  court  to  asoertein  what  particular  In- 
dian was  entitled  to  share  in  the  fund,  and 
the  amount  of  his  or  her  distributive  share. 
On  this  subject,  after  quoting  approvingly 
the  reasoning  of  the  court  of  claims,  by 
which  that  court  susteined  ite  action  \inder 
the  jurisdictional  act  of  1890,  in  finding 
only  the  aggregate  amount  due  and  leaving 
the  distribution  of  the  fund  to  the  execu- 
tive officers  of  the  government,  and  after 
pointing  out  that  the  suit  was  brought  to  re- 
cover only  such  ap^egate  amount,  and  that 
there  was  no  finding  made  by  the  court  be- 
low which  would  justify  a  decree  distribut- 
ing the  fund,  the  court  said  (p.  705,  L.  ed. 
]>.  618,  Sup.  Ct.  Rep.  p.  748) : 

''Unable  aa  we  are  to  sajfely  adjudicate 
this  question  as  between  these  classes  of 
daimante,  we  can  do  no  better  than  acqui- 
esce in  the  suggestion  of  the  court  below, 
that  it  is  one  to  be  dealt  with  by  the  au- 
thorities of  the  government  when  they  come 
to  distribute  the  fund. 

''As  these  petitioners  no  longer  have  any 
tribal  organization,  and  as  the  stetutes  di- 
rect a  diversion  of  the  annuities  and  other 
sums  payable  by  the  head,  and  as  such  has 
been  the  practice  of  the  government,  per- 
haps the  necessities  of  the  situation  de- 
[890]niand  *tha/t  the  identification  of  each  claim- 
ant entitled  to  share  in  the  distribution 
shall  be  left  to  the  officers  who  are  the 
agcnte  of  'the  government  in  paying  out  the 
fund.  United  States  v.  Old  Settlers,  148  U. 
8.  427,  37  L.  ed.  609,  13  Sup.  Ct.  Rep.  650." 

By  the  deficiencies  appropriation  act  of 
August  23,  1894  (28  Stet.  at  L.  424,  chap. 
307),  various  sums  were  appropriated  "for 
payment  of  judgmente  of  the  court  of 
dairiis,"  one  item  reading  as  follows:  "To 
the  Pottawatomie  Indians  of  Michigan  and 
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Indiana,  $104,626.00."  In  the  Indian  De^ 
partment  appropriations  act  of  March  2, 
1895  (28  Stet.  at  L.  876,  chap.  188),  was 
conteined  the  following,  italics  not  in  the 
original  (p.  894) : 

"Miscellaneous. 
•  •  .  •  . 

"That  the  Secretory  of  the  Interior  f» 
hereby  authorized  and  directed  to*  detail  or 
employ  an  Indian  inspector  to  teke  a  cen- 
sus of  the  Pottawatomie  Indians  of  Indiana 
and  Michigan  who  are  entitled  to  a  certein 
sum  of  money  appropriated  by  Congress  to 
satisfy  a  juagment  of  the  court  of  claims 
in  favor  of  said  Indians.  And  for  the  pur> 
pose  of  making  the  payment  to  the  Potta-- 
watomie  Indians  of  Indiana  and  Michigam 
of  the  $104,626,  appropriated  by  the  last 
Congress  to  satisfy  a  judgment  of  the  court 
of  claims,  there  is  hereby  appropriated  th^ 
sum  of  one  thousand  dollars." 

In  the  Indian  Department  appropriations 
act  of  August  15,  1894  (28  Stat,  at  L.  286, 
chap.  290),  there  was  appropriatefd  $0,- 
243.90  as  the  amount  due  certein  Pottawat- 
omie Indians  of  Indiana  and  Michigan  for 
their  proportion  due  June  30,  1899,  Juno 
30,  1894,  and  June  30,  1895,  of  the  perpet- 
ual annuities  ($22,3()0.00)  as  ascertained 
by  the  iudgment  of  the  Supreme  Court  of 
the  United  States  pronounced  in  the  case 
of  the  Pottawatomie  Indians  of  Michigan 
and  Indiana  against  the  United  States,  on 
April  17,  1893,  and  which  annuities  were 
not  embraced  in  the  judgment  aforesaid. 
Id,  295.  An  appropriation  of  $2,081.30  for 
the  proportion  of  the  perpetual  annuities 
due  the  Pottawatomie  Nation  for  the  year 
ending  June  30,  1896,  was  made  by  the  In- 
dian Department  appropriations  act  of 
March  2,  1895  (28  Stet.  at  L.  876,  885, 
chap.  188).  It  was  recited,  as  in  the  pre- 
vious stetute,  that  the  amount  of  the  per- 
petual annutieB'*had  been  ascertained  by  the[89I] 
judgment  of  this  court  on  April  17,  1893. 
Dj  a  proviso  the  Commissioner  of  Indian 
Affairs  was  directed  "to  withhold  from  dis- 
tribution among  the  said  Indians,  so  much 
of  any  mon^s  due  them  by  the  United 
Stetes  as  may  be  found  justly  and  equit- 
ably due  for  legal  services  rendered^ 
and  to  pay  the  same  on  account  of  the 
prosecution  and  recovery  of  the  moneys 
aforesaid."  In  the  Indian  Department  ap 
propriations  act  of  June  10,  1896  <29  SteU 
at  L.  321,  chap.  398),  there  was.  appro- 
priated to  pay  the  same  Indians  $2,081.30 
as  their  proportion  of  the  perpetual  annui- 
ties for  the  year  ending  June  30,  1807,  and 
also  the  sum  of  $41,626.00,  as  a  "final  set- 
tlement by  capitelizing  their  proportion  of 
the  perpetual  annuities  in  question."  Ref- 
erence was  made  to  the  judgment  of  this 
court  as  in  the  prior  appropriation  acte. 

The  action  of  the  Secretory  of  the  Inte- 
rior in  respect  to  the  disbursement  of  the 
moneys  so  appropriated  is  summarized  in 
finding  of  facte  numbered  3  made  by  the 
court  of  claims  in  this  action.  It  reads  as 
follows : 

"In  June,  1895,  the  Secretory  of  the  Int^ 
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rior  ordered  and  directed  that  a  census  of 
the  Indians  be  made  under  the  act  2d 
March,  1895  (28  Stat  at  L.  894,  chap.  188). 
The  census  roll  was  prepared  under  instruc- 
tions of  the  Ck>mmissioner  of  Indian  Af- 
fairs, dated  June  8,  1895 —  approved  by  the 
Secretary  of  the  Interior  June  16,  1895— 
hy  John  W.  Cadman,  and  is  known  as  tlie 
"(Jadman  census  roll.'  While  the  agent  was 
«o  engaged  in  taking  the  census,  John  B. 
Shipman,  Esq.,  attorney  of  record  in  the 
case  of  Pam-to-pee  v.  United  Btates,  ad- 
<lressed  a  communication  to  the  Secretary 
of  the  Interior,  dated  July  27,  1895,  repre- 
senting that  such  census,  by  reason  of  the 
manner  in  which  it  was  being  taken,  would 
omit  many  Indians  entitled  to  be  paid  un- 
der the  judgment  of  the  court.     .     .     . 

"Inclosed  in  the  said  letter  of  John  B. 
'  Shipman  was  a  list  containing  the  names  of 
over  150  of  the  claimants  herein,  the  names 
of  their  ancestors  and  number  on  the  pay- 
roll of  1843  and  1844  being  given  as  stated 
In  the  letter. 

"Before  further  instructions  were  given 
by  the  Secretary  of  the  Interior,  the  agent, 
Oidman,  in  August,  1895,  made  and  re- 
turned and  filed  in  the  Interior  Depart- 
ment the  census  so  made  by  him. 

^After  this  roll  had  been  prepared,  many 
Applications  for  enrollment  were  received 
by  the  Ck)mmi3sioner  of  Indian  'Affairs, 
based  upon  the  statement  that,  while  such 
applicants  were  not  on  the  roll  of  18G0, 
they  were  on  prior  rolls  from  1843  to  1866, 
(392]  *or  were  the  descendants  of  such  persons. 
The  question  was  then  submitted  to  the  Sec- 
retary of  the  Interior  for  an  opinion  as  to 
whether  the  rolls  from  1843  to  1866  should 
be  considered  in  connection  with  the  enroll- 
ment of  those  who  were  entitled  to  partici- 
pate in  the  distribution  of  the  $104,026 
awarded  by  the  court  of  claims. 

"On  January  10,  1896,  the  Secretary  of 
the  Interior  made  his  final  'decision  in  re- 
gard to  the  Indians  who  should  be  enrolled 
and  paid  under  the  judgment  of  this  court 
juid  the  appropriation  of  Congress.  Mar- 
<)us  D.  Shelby,  a  special  Indian  agent,  was 
•designated  by  the  Commissioner  of  Indian 
Affairs  to  examine  and  report  upon  the 
claims  of  the  several  parties  alleging  to  be 
descendants  of  the  Pottawatomie  Indians 
of  Indiana  and  Michigan,  who  were  per- 
mitted by  supplemental  clause  to  the  treaty 
of  September  27,  1833,  to  remain  east,  and 
for  whom  the  court  of  claims  rendered  a  de- 
cision in  their  favor  of  $104,626,  June  27, 
1892.  The  instructions  given  to  the  agent 
by  the  Commissioner  were  dated  February 
5,  1896.  The  agent  so  designated  proceeded 
to  Michigan  and  reported  the  result  of  his 
investigation,  bearing  date  of  March  14, 
1896.  The  report  so  made  was  accepted  by 
the  Secretary  of  the  Interior  as  substanti- 
ally correct,  and  the  amount  appropriated 
by  Congress  in  satisfaction  of  the  judgment 
of  this  court  (28  Stat,  at  L.  450,  chap. 
307),  as  well  as  other  funds  appropriated 
to  pay  the  Indians  upon  treaties  mentioned 
in  the  petitions  in  said  suits  (the  sum  paid 
being  $118,554.52),  paid  to  the  persons 
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upon  thc^  roll  made  by  Cadman,  after  add- 
ing thereto  two  names  on  the  recommenda- 
tion of  Shelby  in  closing  his  report  as  per- 
sons mentioned  on  the  census  roll  [by  In- 
spector Cadman,  but  not  found  on  the  roll] 
of  1866.  Later,  one  more  was  added  by  the 
Department.  The  money  was  paid  to  the 
Indians  as  communal  owners.  That  is  to 
say,  it  was  paid  pro  rata  to  every  livinff 
member  of  that  portion  of  the  tribe  entitled 
to  participate  in  the  fund,  and  not  per 
stirpes" 

*The  report  of  agent  Shelby  was  made  a  [303] 
part  of  the  findings  of  the  court.  The  man- 
ner in  which  he  proceeded  to  aaoertain  who 
were  entitled  to  be  added  to  the  Cadman 
roll  was  thus  summarized  in  the  opinion  be- 
low: 

"His  report  to  the  Commissioner  of  In- 
dian Affairs,  March  14,  1896,  shows  that  he 
traveled  through  the  country  where  these 
Indians  resided  or  were  supposed  to  reside, 
and  notified  them,  so  far  as  he  could,  to  ap- 
pear and  prove  tiieir  cases.  In  his  report 
he  said:  'I  found  these  people  very  badly 
scattered,  and  as  they  do  not  frequent  post- 
offices,  the  notices  prepared  for  me  to  bo 
posted  in  the  various  postoffices  to  give 
them  notice  of  my  coming  were  of  but  lit- 
tle value.  In  nearly  every  instance  on 
reaching  the  vicinity  of  these  Indians  I  had 
to  take  teams  and  drive  to  their  homes.  I 
got,  however,  the  newspapers  to  publish  the 
principal  points  I  would  visit'  A  number 
appeared,  some  of  whom  claimed  because 
their  ancestors'  names  were  on  the  rolls  of 
1843  and  1844,  others  because  they  had 
Pottawatomie  blood  in  their  veins.  All  of 
these  applicants  were  rejected  for  various 
reasons,  some  because  their  proof  was  in- 
sufficient, some  because  they  or  their  fore- 
fathers had  allied  themselves  with  other  In- 
dian tribes,  some  because  their  fathers' 
names  had  been  erroneously  placed,  in  the 
opinion  of  Indian  agents,  upon  the  former 
rolls  and  had  been  dropped  frcmi  subsequent 
rolls." 

There  was  no  findine  that  any  notice  had 
been  given  to  Mr.  Shipman  of  the  move- 
ments of  agent  Shelby,  nor  was  it  found 
that  any  of  the  Indians  whose  names  were 
furnished  by  Mr.  Shipman  to  the  Secretary 
of  the  Interior  ever  had  actual  notice  of  the 
investigation  which  the  representative  of 
the  Secretary  of  the  Interior  made,  inter- 
mediate the  receipt  of  the  instructions  of 
February  5,  1896,  and  the  return  of  Shelby 
to  Washington  in  the  early  part  of  the  fol- 
lowing month. 

On  April  22,  1899,  the  present  action  was 
instituted  in  the  court  of  claims,  the  peti- 
tion being  filed  on  behalf  of  Phineas  Pam- 
to-pee  and  362  other  named  Indians,  al- 
leged to  be  a  portion  of  the  Indians  in  whose 
favor  the  judgment  for  $104,626  was  ren- 
dered. The  proceedings  in  the  prior  ac- 
tions were  set  out,  and  the  passage  of  the 
various  appropriating  acts  to  which  *allu-[894] 
sion  has  already  been  made  was  averred,  as 
also  that  distribution  had  been  made  of  the 
greater  part  of  the  funds  among  273  In- 
dians, while  nothing  had  been  paid  to  the 

187  V.  B. 


1002. 


Pah-to-peb  y.  UiaTED  States. 


894-S9(l 


petitioners.  Judgment  was  prayed  for  such 
proportionate  amount  of  the  various  funds 
-MS  the  evidence  might  show  the  petitioners 
were  entitled  to,  to  be  "allotted  and 
^.warded  to  them  severally." 

After  issue  joined,  the  cause  was  tried 
and  the  court  of  claims  filed  findings  of 
facts  and  conclusions  of  law.  Finding  3 
lias  heretofore  been  set  out.  Finding  4 
xeads  as  follows: 

"None  of  the  Indians,  parties  in  or  rep- 
resented by  the  present  suit,  were  paid  aa 
aforesaid.  A  large  number  of  them  to  wit, 
272,  whose  names  are  set  forth  in  schedule 
A  annexed  to  claimants*  reauest  for  find- 
ings, were  descended  from  Indians  whose 
names  were  enrolled  on  the>olls  of  Indians 
in  Michigan  in  the  years  1843,  1844,  and 
1866.  A  portion  of  the  Indians  who  re- 
mained in  Michigan  as  coming  within  the 
exemption  of  the  treaty  of  September  27, 
1833,  were  represented  in  both  petitions  in 
-the  cases  of  The  Pottaicaiomie  Indiana  v. 
The  United  States  and  the  Pam-to-pee  In- 
<tians  V.  The  United  States," 

The  court  of  claims  thus  expressly  found 
that  a  lar^  number  of  the  Indians,  claim- 
ants in  this  suit,  had  received  nothing  in 
the  distribution  made  by  the  Secretary  of 
the  Interior,  although  some  of  these  In- 
dians were  parties  to  or  represented  in  the 
^consolidated  case,  and  were  also  represented 
by  Mr.  Shipraan  before  the  Secretary  of  the 
Interior,  and  were  entitled  to  share  in  such 
distribution.  In  addition,  from  the  facts 
found  concerning  the  investigation  made  by 
agent  Shelby  prior  to  the  distribution  refer- 
red to,  the  court  below  expressed  the  opin- 
ion that  the  investigation  by  agent  Shelby 
"^was  hurried,  and,  to  the  judicial  mind,  lin- 
aatisfactory."  Moreover,  the  court,  con- 
aidering  the  judgment  rendered  in  the  pre- 
vious oonsolioat^  case  and  the  acts  of  Con- 
gress making  the  appropriation  to  pay  the 
judgment  of  $104,626,  arrived  at  tiie  con- 
clusion that  "there  is  not  a  line  in  the  judg- 
ment of  this  court  or  in  any  statute  of  Con- 
irress  which  empowered  or  authorized  the 
Secretary  to  dispose  of  the  fund."  It  was 
decided  that  the  suit  must  be  dismissed  be- 
cause the  petitioners  had  been  guilty  of 
such  laches  in  pressing  their  claims  after 
the  appropriation  was  made  and  whilst  the 
I  SOS]  distribution  *wa8  pending,  as  to  debar  them 
from  all  right  to  relief  at  the  hands  of  the 
court. 

It  is  difficult  for  me  to  determine  pre- 
cisely on  what  ground  the  theory  of  laches 
was  predicated.  In  one  aspect  of  the  opin- 
ion below  it  would  seem  to  have  been  rested 
upon  the  theory  that,  as  the  distribution 
of  the  monev  was  a  judicial  act,  and  not  an 
administrative  one,  it  was  incumbent  on  the 
petitioners  to  have  invoked  the  power  of 
the  court  to  control  the  Secretary  of  the 
Interior,  and  compel  him  to  distribute  the 
nu>ney  rightfully;  on  the  other,  that,  al- 
thoujjh  the  petitioners  had  formally  notified 
the  Secretary  of  their  claims,  they  were 
nevertheless  guilty  of  laches  because  they 
did  not  foresee  that  that  officer  would  dis- 
tribute the  money  without  notice  to  them, 
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and  after  an  investigation  which  the  court 
itself  finds  to  have  been  wholly  unsatisfac- 
tory to  the  judicial  mind. 

Li  the  argument  at  bar  the  error  which 
was  committed  in  the  distribution  in  ques- 
tion as  shown  by  the  facts  found  by  the 
court  below  is  not  disputed.  On  the  con- 
trary, in  addition  to  the  error  in  the  dis- 
tribution so  shown  it  is  expressly  conceded 
tliat  the  distribution  was,  besides,  funda- 
mentally wrong,  because  it  was  made  on  an 
illegal  basis.  Thus  it  is  said  in  the  brief 
on  behalf  of  the  United  States: 

"It  appears  from  the  record  in  this  case 
that  the  judgment  was  distributed  not  per 
stirpes,  but  per  capita.  That  is  to  say,  all 
the  Indians  discovered  were  allowed  to  par- 
ticipate equally  in  the  fund,  irrespective  of 
the  generation  to  which  they  belonged. 
The  son  of  an  Indian  who  appeared  on  one 
of  the  pay  rolls  was  allowed  only  the  same 
amount  which  each  of,  say,  five  grandchil- 
dren of  an  Indian  on  one  of  the  pay  rolls 
wa3  allowed.  They  should  have  taken  by 
representation.  The  aggregate  of  the  five 
shares  of  the  five  grandchildren  mentioned 
should  have  equaled  the  share  of  the  son  of 
the  original  payee.  The  consequence  is 
that  l^e  whole  judgment  was  distributed 
on  a  wrong  basis.  The  payments  became 
due  to  individuals  at  various  times.  The 
record  discloses  no  reason  why  the  estate 
of  the  individual  to  whom  such  payment 
was  due  is  not  entitled  to  the  whole  of  such 
payment. 

*'If  anyone  on  the  pay  rolls  at  the  time 
the  annuities  became  *due  died  without  heirs  [396] 
who  could  inherit,  there  is  no  reason  why 
this  share  should  not  escheat.  It  is  per- 
fectly evident  that  a  mere  enumeration  of 
the  Indians,  and  an  equal  division  among 
them,  does  not  fulfil  the  requirements  of  the 
situation." 

The  deduction  which  the  government 
makes  from  the  admission  just  quoted  be- 
ing that  the  petitioners  are  not  entitled  to 
relief,  because  relief  cannot  be  administered 
without  making  parties  defendant  all  those 
to  whom  the  distribution  was  made,  and 
securing  an  entire  readjustment  and  settle- 
ment of  the  rights  of  all  parties. 

This  court  now  affirms  the  judgment  of 
the  court  below.  In  effect,  the  application 
of  the  rule  of  laches  made  by  the  lower 
court  is  approved,  and  the  decisive  result  of 
the  laches  is  additionally  sustained  by  the 
conclusion  that,  although  it  was  not  shown 
that  any  notice  was  served  upon  the  peti- 
tioners prior  to  the  distribution  made  by 
the  Secretary  of  the  Interior,  the  presump- 
tion that  the  officers  of  the  government  dis- 
charged their  duty  raises  the  legal  inference 
that,  before  making  the  payment,  such  full 
and  fair  investigation  had  been  made  by 
the  executive  officers  as  warranted  the  pay- 
ing out  of  the  money  in  the  manner  in  which 
it  was  disbursed.  This  court  now,  more- 
over, holds  that  as  the  judgment  in  the 
consolidated  case,  although  it  only  found 
the  amount  due  to  the  Pottawatomie  In- 
dians in  Michigan  and  Indiana  as  a  body, 
had  remitted  the  question  of  what  Indiana 
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were  entitled  to  such  gross  sum  to  the 
proper  executive  department  of  the  govern- 
ment, the  executive  officers  who  made  the 
distribution  in  effect  acted  under  the  order 
of  the  court. 

The  jurisdiction  to  entertain  the  action 
can  alone  be  predicated  upon  the  following 
considerations:  First,  the  act  of  Congress 
of  1890,  by  the  authority  of  which  the  orig- 
hial  judgment  in  the  consolidated  case  was 
rendered,  or  upon  the  judgment  thus  ren- 
dered; or,  second,  the  appropriation  made 
by  Congress  to  pay  stich  judgment  and  the 
acts  of  Congress  in  connection  therewith. 

By  S  1066  of  the  Revised  Statutes  (U.  S. 
Comp.  Stat  1901,  p.  739),  it  is  provided 
that  the  jurisdiction  of  the  court  of  claims 
"shall  not  extend  to  any  claim  against  the 
government  .  .  .  growing  out  of  or  de- 
pendent on  any  treaty  stipulation  entered 
[397]  into  .  .  .  with  *the  Indian  tribes." 
Clearly,  therefore,  aside  from  the  iurisdic- 
tion  conferred  by  the  act  of  1890,  there  was 
no  power  in  the  courts  to  consider  and  de- 
termine the  question  of  the  proper  distribu- 
tion of  the  funds  due  the  Pottawatomie  Na- 
tion of  Indians,  or  to  fix  the  just  propor- 
tion to  which  the  Pottawatomie  Indians  of 
Michigan  and  Indiana  were  entitled.  Now, 
the  act  of  1890,  which  conferred  jurisdic- 
tion on  the  court  of  claims  to  determine  the 
sum  due  the  Pottawatomie  Indians  of 
Michigan  and  Indiana  out  of  the  tribal 
funds,  was  susceptible  of  being  construed 
in  one  of  two  ways:  ilrst,  that  it  alone 
delegated  the  power  to  determine  the  ag- 
gregate amount  of  the  just  proportion  of 
the  tribal  funds  due  to  the  Indians  in  ques- 
tion, or  that  it  conferred  such  authority, 
and,  in  addition,  imposed  the  duty  of  as- 
certaining the  pfiirticular  Indians  who  wer*e 
entitled  to  share  in  the  distribution  Vrhen 
the  total  sum  for  distribution  was  judicial- 
ly determined.  That  the  statute  embraced 
only  the  first  power,  that  is,  of  fixing  the 
aggregate  amount,  seems  to  me  to  conclu- 
sively result  from  the  judgment  rendered 
by  the  court  of  claims  and  affirmed  by  this 
court.  It  cannot  be  doubted  that  the  court 
of  claims  expressly  decided  that  the  author- 
ity conferred  by  the  act  of  1890  related  only 
to  determining  the  aggregate  amount,  and 
not  to  the  ascertainment  of  the  particular 
persons  entitled  to  share  in  the  same  and 
the  amount  they  were  respectively  entitled 
to  take.  True,  this  court,  in  its  opinion,  in 
148  U.  S.  691,  37  L.  ed.  613,  13  Sup.  Ct. 
Rep.  742,  referred  to  the  absence  of  evi- 
dence as  to  who  were  entitled  to  the  dis- 
tributive shares,  and  the  impossibility  of 
rendering  a  decree  on  that  subject,  yet  it 
nevertheless,  in  affirming  the  judgment,  ex- 
pressly approved  the  conclusion  of  the  court 
of  claims  limiting  the  judgment  to  the  de- 
termination of  the  aggregate  amount  and 
leaving  the  distribution  of  that  sum,  when 
Congress  should  thereafter  appropriate 
therefor,  to  the  action  of  the  executive  of- 
ficers of  the  government. 

It  follows  that  the  jurisdictional  power 
conferred  by  the  act  of  1890  was  exhausted 
by  the  decree  of  affirmance,  and  the  subse- 
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auent  distribution  of  the  gross  sum  when 
tie  appropriation  had  been  made  was  solely 
a   matter  within    the  jurisdiction    of  Con- 
gress and  the  administrative  officers  of  the 
government.    *That  such  wa«  the  legislative  [398) 
conception  of  the  effect  of  the  judgment  oi 
affirmance    rendered    by  this  court    is  con- 
clusively shown  by  the  appropriation  to  pay 
the  money,  and  the  other   legislative  acts 
concerning  that  sum  and  other  sums  award- 
ed to  the  Indians  in  question,  since  such 
acts  treat  of  the  ascertainment  of  the  indi- 
viduals entitled  to  the  gross  amount  found 
due  as   a   purely   administrative   question, 
with    no  intimation    whatever  that    it  was 
conceived  that  the  administrative  discretion 
which  the  acts  imposed  was  subject  to  be 
reviewed    and    controlled    by    the    judicial 
branch  of  the  government.    To  repeat,  the 
iurisdiction  under  the  act  of  1890  having 
been   exhausted,   and   the   judgment   fixing 
the    aggregate    sum    having    expressly    re- 
mitted the  distribution  to  the  administra- 
tive branch  of  the  government,  it  follows 
that  no    support  for   the  jurisdiction   over 
the   present   suit,   either   in   the  court   of 
claims  or  in  this  court,  can  be  founded  upon 
the  act  of  1890,  or  the  judgment  rendered 
thereunder.    Did,    then,    jurisdiction    arise 
from  the  act  of  Congress  appropriating  the 
sum  necessary  to  pay  the  judgment  referred 
to,  or  from  the  other  appropriation  acts  to 
which  reference  has  heretofore  b^n  madcf 
From    what    has  already  been    stated,  it 
would  seem  that  a  negative  answer  must  be 
given   to   this   question.    In    view   of   the 
terms  of  |  1066  of  the  Revised  Statutes  (U. 
S.  Comp.  Stat.  1901,  p.  739), I  think  it  is 
clearly  requisite  that  the  intention  of  Con- 
gress to  commit  to  the  courts  the  ultimate 
reflation    and    control    of    a   distribution 
prima  facie    intended    to    be  made  or    ex- 
pressly directed  to  be  made  amonff  unascer- 
tained beneficiaries  by  the  executive  officers 
of  the  government  should  be  plainly  made 
to  appear  before  it  should  be  held  that  such 
authority  was  conferred  on  the  judiciary. 
Now,  there  had  been  no  claims  presented  to 
Congress  on  behalf  of  Pottawatomie  Indi- 
ans    seekinff    individual     relief;    but    the 
claims  urged  were  on  behalf  of  the  whole 
body  of  Pottawatomie  Indians  in  Michigan 
and  Indiana,  who  asserted  the  nonpayment 
of  their  just  proportion  of  the  tribal  annui- 
ties.   On    twenty-four   different   occasions, 
during   as   many  years.  Congress,    through 
the  Interior    Department,  had    ascertained 
and  determined   who  were  the   individuals 
constituting  Uie    Pottawatomie    Indians  of 
Michigan    and    Indiana,  entitled    to  a  jiw^t 
^proportion  of  tribal  annuities,  and  neither [390) 
in  the  jurisdictional  act  of  1890  nor  in  any 
of  the  appropriating  acts  was  language  used 
importing  that  it  was  deemed  that  a  neces- 
sity existed  for  a  judicial  ascertainment  of 
the  particular  individuals  who  might  pos- 
sess a  right  to  share  in  the  "just  propor- 
tion'*  referred    to.    The   various    acts    in 
which  the  appropriations  in  question  were 
embodied    made    provision    for    numerous 
other    appropriations,    in    compliance    with 
stipulations  embodied  in  treaties  made  with 
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mradiy  Indian  tribes,  and,  as  in  the  particu- 
lar appropriating    paragraphs  in    question 
payments  were  merely  directed  to  be  made 
to  unascertained  individuals  constituting  a 
body   of    Indians,    there   was    certainly   no 
dearly  inaplied  or  expressed  intention  that 
the  payments  should  be  subject  to  the  ul- 
timate control  of  the  courts,  or  that  the 
diabursement  of  the  funds  should  be  under 
aay  other  direction  or  control  than  that  of 
the  Secretary  of  the  Interior,  who  had  made 
prior  payments  of  a  similar  character  upon 
fits   own    ascertainment   of    the    individual 
beneficiaries.     As  a  matter  of  fact,  also,  a 
coBtrary  intent  is  clearly  manifested  in  sev- 
eral    of     the     appropriating     paragraphs. 
Tlnu,  in  the  act  of  Ma^rch  2,  1805  (28  Stat. 
at  Lu  894,  chap.  188),  the  duty  is  expressly 
imposed  on  the  Secretary  of  the  Interior  to 
take  a  census  of  the  Indians  who  were  en- 
titled to  the  fund  appropriated  by  the  pre- 
vious   Congress    to    pay    the    judgment    of 
1104,626,  thus  implying  that  there  had  not 
been  any  provision  in  the  judgment  of  the 
court  of  claims  or  of  this  court  for  the  as- 
eertainment    of    such    individual    beneficia- 
riee;  and  $1,000  was  appropriated  "for  the 
^•rpote  €if  making  the  payment"  obviously 
to  those  who,  by  a  proper  performance  of 
the  duty  imposed  on  the  Secretary  of  the 
Interior,   should   be  found  to  be  embraced 
within  the  class.     So,  also,  in  the  same  act 
(28  Stat,  at  L.  885)   the  absolute  control 
which    Congress  deemed    it  was    exercising 
for  the  distribution  of  the  sums  found  due 
to  the  Indians  as  a  body  was  evinced  in  the 
direction  to  the  Commissioner  of  Indian  Af- 
furs  *^  withhold  from  distribution  among 
the  said  Indians  so  much  of  any  moneys  due 
them  by  the  United  States  as  may  be  found 
justly  and  equitably  due  for  legal  services 
rendered,  ana  to  pay  the  same  on  account 
of  the  prosecution  and  recovery  of  the  mon- 
eys aforesaid."     Bearing  in  mind  that  the 
HiO]appropriated  'sums  in  question,  though  a 
''just  proportion,"  were  in  fact  tribal  funds, 
aad  that  the  expenditure  of  tribal  fu^ds  is 
peeuliariy  regulated  by  Congress  and  com- 
Bitted   to    the    Indian    Department    (Rev. 
Stat  SI  2086  et  aeq,),  it  seems  to  me  be- 
yond reasonable  controversy  that  Congress 
iBtended  that  the  ascertainment  of  the  par- 
tieolar   beneficiaries  entitled   to  the    funds 
tad  the  distribution  among  them  should  be 
perfmned  solely  by  its  own  agencies. 

The  decision  in  United  States  y.  Weld, 
127  U.  S.  51,  32  L.  ed.  62,  8  Sup.  Ct.  Rep. 
1000,  is  not  mn  authority  opposed  to  the 
▼iewB  just  expressed.  In  that  case  a  judg- 
■ent  had  b^n  rendered  by  the  court  of  com- 
■littioners  of  Alabama  claims,  in  favor  of 
certain  daimants,  and  they  had  received  a 
portion  of  such  judgment.  The  amount  of 
the  gross  fund  due  all  claimants  had  been 
fixed  in  the  statute,  what  should  be  de- 
^oeted  had  been  specifically  declared,  and 
it  bad  also  been  explicitly  provided  that  the 
balance  which  would  necessarily  result 
abofUd  be  distributed  to  the  judgment  cred- 
itors. The  holding  of  this  court  was  simply 
that  creditors  whose  claims  against  the 
hmd  had  been  adjudicated  by  the  commis- 
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sion  provided  for  in  the  statute  possessed  a 
right  to  sur.  in  the  court  of  claims  to  re- 
cover their  share  of  a  portion  of  the  fund 
which  had  been  improperly  retained  by  the 
Treasury  Department. 

Being  of  opinion  that  the  judgment  below 
should  be  reversed  for  want  of  jurisdiction, 
and  that  the  sole  remedy  of  the  petitioners 
lies  in  an  appeal  to  the  fairness  and  sense 
of  justice  of  th«  legislative  branch  of  the 
government,  it  would,  of  course,  be  out  of 
place  for  me  to  discuss  the  grounds  upon 
which  the  laches  is  held  to  apply.  It  is 
manifest,  however,  that  the  reasoning  by 
which  I  have  been  led  to  the  conclusion  that 
the  court  was  without  jurisdiction,  if  sound, 
is  in  absolute  conflict  with  the  theory  that 
laches  can  be  imputed  to  the  petitioners  be- 
cause they  did  not  invoke  tne  aid  of  the 
court  below  to  control  the  discretion  to  dis- 
tribute the  money  vested  in  the  Secretary 
of  the  Interior  by  the  acts  of  Congress  mak- 
ing the  appropriations.  This  ground  of 
laches  being  put  out  of  view,  the  only  other 
theory  upon  which  it  can  be  rested  is  that, 
although  the  petitioners  formally  presented 
their  claim  to  the  Secretary  of  the  Interior 
and  called  his  attention  to  their  rights. 
*they  yet  lost  them  because  th^  did  not [401 1 
foresee  that  that  officer  would,  without  no- 
tice, proceed  to  distribute  the  money  to  the 
wrong  persons  and  upon  a  basis  which  the 

fvernment  now,  whether  advisedly  or  not 
need  not  consider,  declares  to  have  been 
absolutely  unjust  and  illegal. 

I   am    authorized   by    Mr.    Justice    Me- 
Kenna  to  say  that  he  joins  in  this  dissent. 
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JOHN     L.     FRENCH,    Administrator    of 
Eugene  Rhodes,  Deceased.     (No.  73) 

BARBARA    FAUL   and    ANDREW    WAS- 

NER,  Appte,, 

V. 

JOHN     L.     FRENCH,     Administrator     of 
Eugene  Rhodes,  Deceased.  (No.  74) 

(See  S.  C.  Reporter's  ed.  401-419.) 

Wills — intention     of     teetatriw — death     it¥ 
common  disaster. 

The  Intention  of  a  testatrix  that,  falling  hus- 
band or  son  surviving,  her  estate  should  |ro> 
to  a  designated  charity,  is  so  manifest  from 
the  terms  of  her  will,  by  which  she  devised 
her  entire  estate  to  her  son,  subject  to  a  pro- 
vision for  her  husband's  support,  and  pro- 
vided that  In  case  she  survived  both  husband 


Note. — On  presumption  as  to  Burvivorthip — 
see  note  to  Re  Willbor  (R.  I.)  51  L.  R.  A.  8C3. 

That  the  intention  of  a  testator  is  to  govern 
in  the  construction  of  a  uHll — ^see  notes  to 
Dougherty  v.  Rogers  (Ind.)  8  L.  R.  A.  847: 
Boston  Safe  Deposit  ft  Trust  Co.  v.  Coffin 
(Mass.)  8  L.  R.  A.  740;  Davidson  v.  Coon 
(Ind.)  9  L.  R.  A.  584 ;  Maeterson  v.  Townshend 
(N.  Y.)  10  L.  R.  A.  816 ;  and  Pray  v.  Belt,  7  L. 
ed.  U.  S.  309. 
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and  FOD  It  should  go  to  such  charity,  which 
was  also  to  receive  the  estate  at  the  hus- 
band's death  In  case  he  alone  survived,  that 
such  charity  will  take  to  the  exclusion  of  the 
next  of  kin  of  either  the  testatrix  or  her 
son,  where  both  survive  the  husband,  but 
perish  In  a  common  disaster  with  nothing 
to  show  the  order  of  death. 

[No8.  73,  74.] 

Argued  November  5,  tf,  1902.    Decided  Jan^ 

uary  5,  190S. 

APPEALS  from  the  CJourt  of  Appeals  of 
the  District  of  Columbia  to  review  a  de- 
cree which  reversed  a  decree  of  the  Supreme 
-Court  of  the  District  on  a  bill  of  interplead- 
-er  filed  by  administrators  with  the  will  an- 
nexed, awarding  the  estate  to  a  charity 
•designated  in  such  will.  Reversed  and  re- 
manded, with  a  direction  to  affirm  the  de- 
•«ree  of  the  Supreme  Court  of  the  District. 
See  same  case  below,  18  App.  D.  C.  9. 

Statement  by  Mr.  Chief  Justice  Fnllert 
These  are  appeals  from  a  decree  of  the 
-court  of  appeals  of  the  District  of  Colimibia 
on  a  bill  of  interpleader  exhibited  in  the  su- 
preme'court  of  tne  District  by  the  adminis- 
trators with  the  will  annexed  of  the  estate 
of  Sophia  Rhodes,  deceased.  At  the  con- 
<du8ion  of  the  administration  there  re- 
mained in  the  hands  of  the  administrators 
a  fund  of  $14,891.89  for  distribution,  which 
was  claimed*  by  the  Young  W(Mnen's  Chris- 
tian Home,  a  corporation  of  the  District  of 
•Columbia,  created  by  act  of  Congress;  the 
next  of  kin  of  Sophia  Rhodes;  and  the  ad- 
ministrator of  the  estate  of  Eugene  Rhodes, 
•deceased;  and  the  interpleader  was  filed  to 
-determine  the  rights  of  the  parties. 

The  will  of  Sophia  Rhodes  was  executed 
at  Washington,  May  10,  1894,  and  read  as 
follows: 

"In  the  name  of  the  bountiful  Giver  of 
4l11.    Amen. 

"I,  Sophia  Rhodes,  of  the  city  of  Hutch- 
inson, in  the  state  of  Kansas,  temporarily 
residing  at  Washington,  in  the  District  of 
Columbia,  being  now  of  sound  and  dispos- 
ing mind  and  memory,  do  make,  publish, 
and  declare  this  my  last  will  and  testament, 
hereby  revoking  all  foimer  wills  or  testa- 
mentaiy  dispositions  of  my  property. 

"I  now  dispose  of  the  property  and  es- 
tate which  it  has  pleased  Almighty  God  to 
intrust  to  me,  as  follows,  vie.: 

*'Impi'imi8.  1  will  that  all  my  just  debts 
and  funeral  expenses  shall  be  paid  by  my 
executor  hereinafter  named,  out  of  the  first 
money  from  my  estate  that  shall  come  into 
his  hands. 

"Item  1.  I  give,  devise  and  bequeath 
unto  my  husband  Oliver  Wheeler  Rhodes, 
during  nis  life  one  half  (i)  of  the  income 
from  all  ray  properties  and  estate  in  the 
next  following  item  of  this  last  will  and 
(403]  testament  disposed  of,  to  be  paid  *over  to 
him  from  time  to  time  by  my  executor  here- 
inafter named,  who,  for  this  purpose,  shall 
also  act  as  trustee. 

"Item  2.  I  now  give,  devise,  and  bequeath 
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unto  my  only  and  beloved  son,  Eugene 
Rhodes,  all  my  property,  real,  personal,  and 
mixed,  of  whatsoever  nature,  kind,  or  de- 
scription, including  moneys,  credits,  and 
evidences  of  indebt^ness  of  which  I  may  be 
possessed  at  the  time  of  my  death,  to  be  his 
absolutely,  to  hold  and  to  dispose  of  as  unto 
him  may  seem  good  and  proper,  and  subiect 
onlv  to  the  provisions  of  item  1  of  this  last 
will  and  testament. 

"Item  3.  In  the  event  of  the  death  of  my 
son,  Eugene  Rhodes,  before  the  decease 
cither  of  myself  or  of  my  husband,  I  then 
give,  devise,  and  bequeath  all  my  property, 
everything  I  own  on  earth,  as  follows,  viz.: 

"1st.  I  give,  devise,  and  bequeath  all  my 
pictures  and  pain^ngs  to  the  Young 
Women's  Christian  Home,  in  the  city  of 
Washington,  District  of  Columbia.  It  is 
my  will  that  the  said  pictures  and  paintings 
may,  so  long  as  the  said  home  shall  exist, 
be  the  ornaments  of  the  said  home,  with  my 
name  as  the  giver  connected  with  them  dur^ 
ing  that  time< 

**2nd.  All  the  rest  and  residue  of  my  prop- 
erty, real,  personal,  and  mixed,  I  give,  de- 
vise, and  bequeath  to  Michael  H.  Fitch,  of 
Pueblo,  Colorado,  to  have  and  to  hold,  in 
trust  nevertheless,  to  invest  the  same  to  the 
best  of  his  knowledge  and  experience,  and 
to  pay  over  the  rents  and  profits  arising 
therefrom  to  my  husband,  Oliver  Wheeler 
Rhodes,  during  his,  my  said  husband's  life; 
and  on  the  death  of  my  said  husband  to  turn 
over  the  said  property,  moneys,  etc.,  with 
whatsoever  accumulation  thereon  may  be 
existing,  to  the  Youn^  Women's  Christian 
Home,  of  Washington,  m  the  District  of  Co- 
lumbia, to  be  the  property  of  the  said  home 
absolutely. 

"Item  4.  In  the  event  of  my  becoming  the 
survivor  of  botii  my  husband,  Oliver  Wheel- 
er Rhodes,  and  of  my  son,  Eugene  Rhodes, 
I  then  give,  devise,  and  bequeath  all  mj 
property,  real,  personal,  and  mixed,  of  - 
whatsoever  nature,  kind,  or  description,  to 
the  Young  Women's  Christian  Home,  of  the 
city  of  Washington,  in  the  District  of  Co- 
lumbia, to  have  and  to  hold  the  same  abso- 
lutely and  forever,  for  the  pood  of  that  insti- 
tution. *It  is  my  will  that  my  pictures  and[40%J 
paintings  dhall  be  disposed  of  in  this  event 
as  provided  in  paragraph  1st,  of  item  3,  of 
this  last  will  and  testament. 

"Lastly.  1  hereby  constitute  and  appoint 
my  only  son,  Eugene  Rhodes,  the  sole  ex- 
ecutor and  trustee  of  this  my  last  will  and 
testament;  and  it  is  my  will  that  my  said 
sole  executor  and  trustee  shall  administer 
and  execute  this  last  will  and  testament 
without  giving  bond  therefor." 

The  facts  were  stipulated,  and  may  be 
shortly  stated  thus:  Oliver  Wheeler  Rhodes 
died  at  Washington,  January  27,  1895,  at 
which  time  his  wife,  Sophia  Rhodes,  and 
their  only  child,  Eugene  Rhodes,  were  in 
hfeidelberg,  Germany.  They  sailed  for  home 
from  Breiuen  on  the  steamship  Elbe  at  three 
o'clock  P.  M.  on  Tuesday,  January  29,  1895. 
About  half -past  5  o'clock  the  next  morning 
the  Elbe  collided  with    another    steamship, 
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and  sank  in  about  twenty  minutes  after  the 
KTollision.  Mrs.  Rhodes  was  about  fifty-two 
year<  old,  corpulent,  and  short  of  breath, 
and  her  son  was  about  twenty-three  years 
•old,  a  single  man,  and  rather  a  good  swim- 
mer. His  body  came  up  in  a  fishing  net  off 
the  coast  of  Uolland  some  six  we^s  after 
the  collision,  but  his  mother*s  body  was 
never  recovered.  Of  the  persons  who  sur- 
vived the  shipwreck,  only  two  had  any 
knowled;^  of  the  mother  and  soa  at  the 
time  of  the  disaster.  One  of  them  saw  Mrs. 
Rhodes  come  out  of  her  cabin  just  after  the 
«olli2»ion  with  a  blanket  over  her  night 
dress,  and  some  minutes  later  saw  her  son. 
The  otiier  saw  the  mother  and  son  on  deck 
after  the  collision,  the  son  endeavoring  to 
put  a  shawl  around  his  mother,  and  she  with 
ner  arras  thrown  around  her  son's  neck. 
This  person  was  the  last  to  get  into  the  last 
boat  to  leave  the  ship,  and,  when  it  had  got- 
ten some  distance  away,  the  ship  went 
down  with  a  lurch  and  everyone  on  board 
was  drowned.  He  testified  that  "both  of 
these  parties  died  together,  and,  so  far  as 
this  alliant  was  able  to  learn,  after  he  saw 
these  parties  on  the  deck  clasped  in  an  em- 
brace that  would  never  be  loosened  until 
after  death,  no  one  else  saw  them." 

The  supreme  court  of  the  District  held 
that  there  was  no  presumption  of  survivor- 
ship as  between  the  mother  and  son;  that 
the  will  manifested  an  unmistakable  desire 
£405] to  guard  *against  intestacy;  and  that  thein- 
tention  of  Mrs.  Rhodes  was  clearly  appar- 
ent that  if  her  husband  and  son  should  not 
survive  her  so  as  to  receive  the  property, 
or  if  it  remained  under  her  control  at  the 
time  of  her  death,  it  should  go  absolutely  to 
the  charity  she  had  named,  the  Young 
Women's  Christian  Home;  and  decreed  ac- 
cordingly. [28  Wash.  L.  Rep.  391.]  From 
this  decree  Barbara  Faul  and  Andrew  Was- 
ner,  next  of  kin  of  Mrs.  Rhodes,  and  John 
L.  French,  administrator  of  Eugene  Rhodes, 
carried  the  case  to  the  court  of  appeals  of 
the  District,  which  concurred  in  the  view 
that  there  was  no  presumption  of  survivor- 
ship as  between  the  testatrix  and  her  son, 
1>ut  held  that,  the  terms  of  the  will  ''vesting 
the  estate  in  Eugene  Rhodes  immediately 
-upon  testatrix's  death,  we  agree  that  it 
raises  a  prima  facie  right  in  the  personal 
representatives  of  the  son,  and  imposes  the 
burden  upon  her  next  of  kin  of  displacing 
them  by  proof  of  his  mother's  survival;" 
and  that  the  representatives  and  next  of  kin 
of  the  son  were  entitled  to  the  entire  fund. 
The  decree  was  thereupon  reversed,  and  the 
cause  remanded  to  the  court  below  with  a 
direction  to  enter  a  decree  in  conformity 
with  that  conclusion.     18  App.  D.  C.  9. 

Mr,  Joe  J.  Darlinston  argued  the 
«ause,  and,  with  Mr,  John  B,  Lwi^er^  filed 
a  brief  for  appellant  Young  Women's  Chris- 
tian Home: 

Each  of  the  persons  perishing  in  the  com- 
mon disaster  should  be  treated  as  the  sur- 
vivor, in  so  far  as  his  or  her  property  was 
concerned,  the  property  of  each  going  to  his 
own  heirs  and  next  of  kin. 
187  17.  8. 


Taylor  v.  Diplock,  2  Phillim.  Eccl.  Rep. 
261;  Mason  v.  Mason,  1  Mertv.  308;  Mur- 
ray's Goods,  1  Curt.  Eccl.  Rep.  596;  Doe  ex 
dem.  Knight  v.  Nepean,  5  Barn.  &  Ad.  86; 
Johnson  v.  Merithew,  80  Me.  116,  13  Atl. 
132;  Ehle's  Estate,  73  Wis.  459,  41  N.  W. 
027;  Rvssell  v.  Hallett,  23  Kan.  276;  Coye 
V.  Leach,  8  Met.  375,  41  Am.  Dec.  518; 
Schauh  V.  QHffin,  84  Md.  562,  36  Atl.  443; 
Satterthwaite  v.  Potoell,  1  Curt.  £>:cl.  Rep. 
705;  Re  Willbor,  20  R.  I.  126,  61  L.  R.  A. 
863,  37  Atl.  634. 

The  burden  of  proof  is  upon  the  next  of 
kin,  who  derive  title  through  the  survivor- 
ship of  one  out  of  several  lost  in  a  conmion 
calamity,  to  prove  the  fact. 

Neioell  V.  Nichols,  12  Hun,  604,  Affirmed  in 
76  N.  Y.  78,  31  Am.  Rep.  424;  WHght  v. 
Netherux>od,  2  Salk.  593,  2  Phillim.  EccL 
Rep.  261,  note  c;  Taylor  v.  Diplock,  2  Phil- 
lim. EccL  Rep.  261;  Satterthioaite  v.  PovoeU, 

1  Curt.  Eccl.  Rejp.  706. 

When  a  testator  means  to  dispose  of  all 
his  property,  and  uses  the  words  "if  the 
legatee  should  not  survive,"  they  mean  "if 
tl^  preceding  legacy  should  from  any  cause 
fail,^ 

Avelyn  v.  Ward,  1  Ves.  Sr.  420;  Rickman 
V,  Morgan,  2  Bro.  Ch.  396;  Jones  v.  West- 
comb,  1  Eq.  Cas.  Abr.  245;  Foster  v.  Cook, 
3  Bro.  Ch.  347;  Doo  v.  Brabant,  3  Bro.  Ch. 
397;  Taylor  v.  Taylor,  Atk.  386;  Jackson 
ew  dem.  Beach  v.  Durland,  2  Johns.  Cas.  314. 

The  intent  of  the  testator  is  to  be  given 
effect,  without  regard  to  literal  adherence  to 
the  language  used,  where  such  literal  ad- 
herence would  defeat  the  testator's  manifest 
desire. 

Roe  em  dem,  Wilkinson  v.  Tranmarr, 
Willes  Rep.  682;  Towns  v.  WentwortK  11 
Moore  P.  C.  C.  520 ;  Abbott  y.  Middleton,  7  H. 
L.  Cas.  68,  21  Beav.  143;  Listen  v.  Jenkins 

2  W.  Va.  62;  Cow  v.  Britt,  22  Ark.  567; 
Chapman  v.  Brown,  Burr.  1635;  McKeehan 
y.  Wilson,  53  Pa.  74;  Jarman,  Wills,  456, 
414,  chap.  17;  Aulick  v.  Wallace,  12  Bush, 
531;  Re  Redfem,  L.  R.  6  Ch.  Div.  133;  Doe 
ex  dem.  Leach  v.  Micklem,  6  East,  486.  See 
also  Eathcrly  v.  Eatherly,  1  Coldw.  461,  78 
Am.  Dec.  499;  Freeman  v.  Freeman,  8  Vin. 
Abr.  title  Devise,  51;  Sessoms  v.  Sessotns, 
22  N.  C.  (2  Dev.  A  B.  Eq.)  453;  Perry, 
Truste,  S  724;  Key  v.  Key,  4  De  6.  M.  & 
G.  73;  PearsaJl  v.  Simpson,  16  Ves.  29; 
Robinson  v.  Female  Orphan  Asylum,  123  U. 
S.  702,  31  L.  ed.  293,  8  Sup.  Ct.  Rep.  327 ; 
Smith  V.  Bell,  6  Pet.  68,  8  L.  ed.  322;  Patch 
V,  White,  117  a.  S.  210,  29  L.  ed.  860,  6  Sup. 
Ct.  Rep.  617,  710;  Netoell  v.  Nichols,  12  Hun, 
604,  Affirmed  in  76  N.  Y.  78,  31  Am.  Rep. 
424. 

The  intention  is  to  be  gathered  from  every- 
thing contained  within  the  four  comers  of 
the  instrument. 

Re  Swaison,  55  Minn.  300,  56  N.  W.  1115. 

In  ascertaining  the  intention  of  the  tes- 
tator, the  Court  is  authorized  to  put  itself 
in  the  position  occupied  by  him  at  the  time 
the  will  was  executed,  and,  taking  into  view 
the  then  existing  circumstances,  to  discover, 
from  that  standpoint,  what  was  intended  by 
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the  testator  when  using  the  language  de- 
manding construction. 

Re  Swenaon,  66  Minn.  308,  56  N.  W.  1115; 
Yates  V.  8hem,  84  Minn.  165,  86  N.  W.  1004. 

Mr.  A«  A.  HoehllnK,  Jr.,  argued  the 
cause  and  filed  a  brief  for  appellanto  Faul  et 
aZ.; 

It  is  not  permissible  under  the  guise  of 
construction  to  incorporate  distinct  provi- 
sions into  a  will,  or  to  insert  therein  condi- 
tions or  contingencies  not  provided  for  by 
the  testatrix. 

1  Redf.  Wills,  pp.  459  et  aeq.;  1  Hoper, 
Legacies,  p.  750;  2  Redf.  Wills,  1464;  Un- 
dU^wood  V.  Wing,  4  De  6.  M.  &  G.  633,  8  fl. 
L.  Cas.  205;  Illinois  Land  d  Loan  Co.  v. 
Bonner,  76  111.  317;  Oihson  v.  Seymour,  102 
Ind.  485,  52  Am.  Rep.  688,  2  N.  £.  305; 
Rupp  V.  Eherly,  79  Pa.  141. 

The  will  of  the  testatrix  does  not  show  an 
intent  that  the  home  should,  receive  her  en- 
tire estate,  save  only  in  the  event  of  the  sub- 
stantial survivorship  of  the  son. 

Wing  V.  Angrave,  8  H.  L.  Cas.  205. 

Property  rights  of  two  or  more  persons 
who  perish  in  a  common  disaster  are  dis- 
posed of  as  if  death  had  occurred  to  all  at 
the  same  time. 

King  v.  Hay,  1  Wm.  Bl.  640;  Taylor  v. 
Diplook,  2  Phillim.  Eccl.  Rep.  261;  Murray's 
Goods,  Curt.  Eccl.  Rep.  596 ;  Batterthwaite  v. 
Powell,  1  Curt.  Eccl.  Rep.  705;  Undencood 
T.  Wing,  19  Beav.  459;  1  Oreenl.  Ev.  S9  29, 
30;  Coye  v.  Leach,  8  Met.  371,  41  Am.  Dec. 
618;  Russell  v.  HalUtt,  23  Kan.  276;  ElMs 
Estate,  73  Wis.  446,  41  N.  W.  627;  Johnson 
V.  Merithetc,  80  Me.  Ill,  13  Atl.  132;  Newell 
T.  Nichols,  12  Hun,  607,  75*  N.  Y.  78 ;  Cow- 
man V.  Rogers,  73  Md.  403,  10  L.  R.  A.  650, 
21  Atl.  64. 

Messrs.  William  Henry  Deiteis  and  J. 
W;  Smith  argued  the  cause  and  filed  a  brief 
for  appellee: 

The  adjudicated  ca^es  fall  into  four 
classes: 

1.  Those  prior  to  Wing  v.  Angrave,  8  H. 
L.  Cas.  183,  avowedly  holding  codemise  to 
be  presumptive. 

2.  Those  like  Sillick  v.  Booth,  1  Younge  k 
ft  0.  Ch.  117  and  Ommaney  y.  StilweU,  23 
Beav.  330,  holding  that,  for  want  of  any 
otiier  means  of  decision,  the  evidence  must 
suffice  where  neither  side  has  prima  facie 
right  to  help,  or  the  onus  to  hinder,  at  the 
start. 

3.  Tlioee  that  hold  that,  though  the  evi- 
dence fails  to  show  and  the  law  to  presume 
which  happened  of  the  happenings  possible, 
file  propearty  is  to  be  disposed  of  on  th6  the- 
ory that  the  deaths  occurred  at  the  same 
time.  Johfison  v.  Merit)iew,  80  Me.  Ill,  13 
Atl.  132;  Russell  v.  Hallett,  23  Kan.  276. 

4.  Those  that  hold  that  though  no  one  of 
the  sides  has  the  onus  at  the  start,  because 
of  any  presumption  as  to  which  happened  of 
the  happenings  possible,  yet,  for  otier  rea- 
sons, the  onus  does  rest,  at  the  start,  on  some 
one  of  the  sides,  and  that  it  is  a  fatal  onus, 
since  the  evidence  is  not  sufficient  to  shift  it. 

Wing  v.  Angrave,  8  H.  L.  Cas.  183 ;  H arts- 
home  V.  WilkiM,  6  N.  S.  276;  Cowman  v. 
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Rogers,  73  Md.  403,  10  L.  R.  A.  650,  21  AtU 
64. 

The  common-law  rule  as  to  burden  of  proof 
between  legatee  and  next  of  Idn  was  unaf- 
fected by  the  will. 

Wing  V.  Angrave,  8  H.  L.  Caji.  183. 

The  question  of  child  or  no  child  livings 
at  the  parent's  death  is  left  to  be  found  just 
like  any  other  fact,  the  onus  resting  on  re- 
moter kin  to  prove  that  all  nearer,  once 
known  to  exist,  had  ceased  to  exist  or  had 
been  absent,  unheard  of,  for  seven  years,  at 
the  time  of  the  ancestor's  death. 

Emeison  v.  White,  29  N.  H.  482;  Schaub 
v.  Griffin,  84  Md.  557,  36  Atl.  443;  Posey  v. 
Hanson,  10  App.  D.  C.  496;  Wharton,  Ev.  | 
1280. 

Whoever  needs  to  prove  that  the  death  of 
an  absentee  took  place  on  or  before' a  speci- 
fied date  or  event  (testatrix's  death,  for  io- 
stance)  within  the  seven  years,  or  that  hi» 
life  continued  to  or  beyond  a  specified  date 
or  event  after  the  seven  years,  has  the  onua 
to  bear,  such  onus  shifting  from  the  death- 
affirmant  to  the  life-affirroant  at  the  expiry 
of  the  seven  years.  This  is  what  the  seven* 
year  presumption  means. 

Sohaub  V.  Griffin,  84  Md.  657,  36  Atl.  443. 

Mr.  Chief  Justice  Fuller  delivered  th» 
opinion  of  the  court: 

Tlie  rule  is  that  there  is  no  presumption 
of  survivorship  in  the  case  of  persons  who> 
perish  by  a  common  disaster,  in  the  absence 
of  proof  tending  to  show  the  order  of  disso- 
lution, and  that  circumstances  surrounding- 
the  calamity  of  the  character  appearing  oa 
this  record  are  insufficient  to  create  any  pre- 
sumption on  which  the  courts  can  act.  The 
question  of  actual  survivorship  is  regarded 
as  unascertainable,  and  descent  and  distri* 
bution  take  the  same  course  as  if  the  deatha 
had  been  simultaneous.  Underwood  v^ 
Wing,  4  De  G.  M.  &  G.  633;  Wing  v.  An- 
grave, 8  K.  L.  Cas.  183;  Newell  v.  Nichols, 
12  Hun,  604,  76  N.  Y.  78,  31  Am.  Rep.  424; 
Johnson  v.  Merithew,  80  Me.  Ill,  13  AtU 
132;  Cowman  v.  Rogers,  73  Md.  403,  10  L. 
R.  A.  550,  21  Atl.  64;  Russell  v.  Hallett,  2$ 
Kan.  270;  Re  Willbor,  20  R.  I.  126,  51  L.  R. 
A.  863,  37  Atl.  634;  1  Greenl.  Ev.  15th  ed. 
$S  29,  30. 

Conceding  this  to  be  so,  the  next  of  kin 
of  Mrs.  Rhodes  contend  that  her  estate  has 
passed  to  them  as  in  case  of  intestacy,  be- 
cause it  does  not  appear  that  the  son  sur- 
vived the  mother,  or  that  the  mother  sur- 
vived the  son,  and  the  estate  was  given  U> 
the  son  only  in  the  one  event,  and  to  the 
Young  Women's  Christian  Home  only  in  the 
other.  This  view  was  rejected  by  the  Dis- 
trict supreme  court  in  holding  that  the  in- 
tention of  the  testatrix  was  plain  that  the 
Young  Women's  Christian  Home  should 
take  in  the  event  that  the  husband  and  son 
did  not  survive  her,  and  should  be  carried 
out;  and  the  court  of  appeals  rejected  it  in 
holding  that  the  will  by  its  terms  vested  the 
estate  *in  Eugene  Rhodes  immediately  on  [411] 
the  testatrix's  death,  and  that  a  prima  facio 
right  existed  in  the  personal  representatives 
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of  the  son,  which  was  not  displaced  by  proof 
t>f  tl>e  mother's  survival. 

The  cardiaal  rule  is  that  the  intention  of 
the  testator  expressed  in  his  will,  or  clearly 
Reducible  therefrom,  must  prevail  if  con- 
sistent with  the  rules  of  law.  And  another 
familiar  rule  is  that  the  law  prefers  a  con- 
struction which  will  prevent  a  partial  intes- 
tacy to  one  that  will  permit  it,  if  such  a 
construction  may  reasonably  be  given.  JTeti- 
-aday  v.  Sinnott,  179  U.  S.  616,  45  K  ed.  344, 
21  Sup.  Ct.  Rep.  233. 

In  this  case,  we  think  it  is  apparent  that 
Ulrs.  Rhodes  designed  to  dispose  of  her  en- 
tire property ;  to  provide  for  her  husband  by 
securing  to  him  for  life  an  income  from  one 
lialf  of  her  estate;  to  provide  for  her 
son  by  lea  vine  him  the  ^  estate  absolutely, 
subject  to  the  husband's  income;  and,  if  her 
son  died  before  his  father,  that  the  husband 
should  have  the  income  of  the  whole  estate 
for  his  life,  and  at  his  death  the  estate 
should  go  to  the  Young  Women's  Christian 
Home.  But  that  if  her  husband  and  son 
should  both  be  dead  when  she  died,  the  es^ 
tate  should  go  at  once  to  the  charitable  in- 
stitution, that  is  to  say,  that  if  they  did  not 
survive  her,  the  property  on  her  death  was 
immediately  to  take  that  destination. 

But  the  argument  is  that  the  testatrix's 
wishes  cannot  be  carried  out,  inasmuch  as 
it  is  insisted  each  of  the  devises  and  be- 
quests was  on  the  express  condition  of  sur- 
vivorship, and  to  give  effect  to  the  alleged 
intention  would  require  the  interpolation  of 
aome  phrase  covering  the  contingency  of  in- 
ability, to  ascertain  survivorship,  which  in- 
terpolation would  be  wholly  inadmissible. 

This,  however,,  is  matter  of  construction, 
and  if  the  state  of  facts  at  the  time  of  Mrs. 
Rhodes'  death  did  not  substantially  dilTer 
from  what  the  will  shows  she  contemplated 
when  it  was  executed,  then  no  interpolation 
is  required,  and  the  property  must  go  ac- 
cording to  the  intention  necessarily  deduci- 
ble. 

The  applicable  principle  is  well  expressed 
|4121by  Mr.  Justice  •Gray,  then  chief  justice  of 
Massachusetts,  in  Meicalf  v.  Framingham, 
128  Mass.  370. 

l*he  case  is  stated  in  the  headnotes  thus: 
"A  testator  bequeathed  personal  property  in 
trust  for  the  benefit  of  his  wife's  sister  and 
her  husband  during  their  lives,  as  follows: 
During  her  life,  to  pay  the  net  income  to  her 
semi-annually;  in  case  she  should  die  before 
him,  to  transfer  one  half  of  the  principal  to 
a  charitable  institution,  and  to  pay  the  in- 
come of  the  remainder  to  him  during  his 
life:  in  case  he  should  die  before  her,  then 
at  her  death  to  transfer  the  whole  of  the 

Srincipal  to  the  same  institution.  She  died 
efore  her  husband,  and  one  half  of  the  prin- 
cipal was  paid  to  the  institution  and  the 
other  half  kept  in  trust  for  him.  Held,  that 
on  his  death  the  institution  was  entitled 
to  this  part  of  the  principal  also,  and  that 
it  did  not  pass  to  the  residuary  devisees ;  al- 
though a  similar  bequest  for  the  benefit  of 
another  husband  and  wife  contained  an  ex- 
press direction  for  a  transfer  <^  the  second 
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half  of  the  principal  to  the  charitable  in- 
stitution upon  the  death  of  Uie  survivor.'* 

Gray,  Ch.  J.,  said:  "The  decision  of  this 
question  doubtless  depends  upon  the  inten- 
tion of  the  testator,  as  manifested  by  the 
words  that  he  has  used,  and  an  omission  to 
express  his  intention  cannot  be  supplied  by 
coniecture.  But  if  a  reading  of  the  whole 
will  produces  a  conviction  that  the  testator 
must  necessarily  have  intended  an  interest 
to  be  given  which  is  not  bequeathed  by  ex- 
press and  formal  words,  the  court  must  sup- 
ply the  defect  by  implication,  and  so  mould 
the  language  of  the  testator  as  to  carry 
into  eff^t,  as  far  as  possible,  the  intention 
which  it  is  of  opinion  that  he  has  on  tlie 
whole  will  sufficiently  declared." 

*'It  is  a  question  in  ^ach  case,"  said  Mr. 
Justice  Matthews  in  Rohison  v.  Female  Or- 
phan Asylum,  123  U.  S.  702,  31  L.  ed.  203, 
8  Sup.  Ct  Rep.  327,  "of  the  reasonable  in- 
terpretation of  the  words  of  the  particular 
will,  with  the  view  of  ascertaining  through 
their  meaning  the  testator's  intention."  In 
that  case  Robison  left  a  will  providing, 
thirdly,  that  his  widow  should  have  the  in- 
come of  all  his  estate,  with  the  right  to 
spend  it,  but  not  to  have  it  aocumulate  for 
her  heirs;  fourthly,  that  if  his  sisters,  Ann 
Smitii  and  *£leonoraCummingsRobison,"be[413] 
living  at  the  death  of  myself  and  wife,  Jane 
S.  Robison  afoi*esaid,  that  they  or  the  one 
that  may  be  then  living  shall  have  the  in- 
come of  all  my  estate  so  long  as  they  may 
live,  and  at  their  death  to  be  divided  in 
three  parts,  one-tliird  part  of  the  income  to 
go  to  the  Portland  Female  Orphan  Asylum" 
and  one  third  to  each  of  two  other  institu- 
tions. Both  sisters  died  before  the  tes- 
tator. 

It  was  ruled  that  the  fact  that  the  sisters 
died  before  their  brother,  "whereby  the  leg- 
acy to  them  lapsed  altogether,  is  not  ma^ 
terial,  because  if  property  be  limited  upon 
the  death  of  one  person  to  another,  and  the 
first  donee  happen  to  predecease  the  tes- 
tator, the  gift  over  would,  of  course,  take 
effect,  notwithstanding  the  failure,  by  lapse, 
of  the  prior  sift;"  that  unless  it  appeared 
on  the  face  of  the  will  "that  the  gift  to  the 
defendants  was  not  intended  to  take  effect 
unless  the  prior  gift  to  Ann  Smith  and 
Eleonora  Cummings  Robison  took  effect,  the 
former  must  be  considered  as  taking  effect 
in  place  of  and  as  a  substitute  for  the  prior 
gift,  which,  by  reason  of  the  contingency, 
has  failed;"  and  that  considering  the  third 
and  fourth  subdivisions  together,  the  lim 
itations  were  to  be  taken  as  a  complete  dis- 
position of  his  estate,  in  the  mind  of  the  tes- 
tator, who  did  not  intend  to  die  intestate  as 
to  any  portion  thereof,  giving  to  the  widow 
an  estate  for  life,  with  an  estate  over  for  life 
to  the  sisters,  contingent  on  surviving  the 
widow,  and  with  the  ultimate  remainder  to 
Uie  charitable  institutions. 

In  NetceU  v.  Nichols,  12  Hun,  604,  Af- 
firmed in  76  N.  Y.  78,  31  Am.  Rep.  424,  a 
wife  had  died  leaving  a  husband  and  two 
children,  a  son  and  a  daughter.  By  her  will 
she  created  three  funds,  one  of  $30,000.  the 
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income  of  which  was  to  go  to  her  husband, 
and,  on  his  death,  the  principal  to  the  heirs 
of  hor  body  then  living,  and  in  default  of 
such  heirs  to  certain  named  remaindermen; 
another  fund  of  $15,000,  the  income  to  be 
paid  to  the  daughter  during  her  life,  the 
principal  to  be  paid  at  her  death  to  the 
heirs  of  her  body  then  living;  in  default  of 
such  heirs,  to  her  appointees  by  will;  and 
in  default  of  appointment,  to  the  heirs  of 
the  body  of  the  testatrix  then  living,  and  in 
default  of  such  heirs,  then  to  the  same  re- 
maindermen; while  a  third  sum  of  $15,000 
was  settled  upon  the  son  as  to  the  income, 
[4l-«]with  the  same  provisions  *a6  to  the  princi- 
pal at  his  death  as  in  respect  of  the  daugh- 
ter. The  husband  and  children  were  lost  at 
sea,  and  there  was  no  evidence  of  survivor- 
ship between  them.  The  case  was  decided 
at  special  term  by  Van  Vorst,  J.,  whose 
careful  and  elaborate  opinion  waa  adopted 
by  the  court  in  general  term,  and  fully  ap- 
proved by  the  court  of  appeals.  It  was 
held  that  the  intention  of  the  testatrix 
plainly  was  that  the  limitation  over  to  the 
remaindermen  should  be  effectual  if  for  any 
reason  the  children  could  not  take,  and  that 
the  death  of  the  children  without  issue  or 
appointment,  under  the  circumstances,  and 
in  the  absence  of  evidence  of  survivorship, 
entitled  the  remaindermen  to  have  the  lim- 
itation carried  into  effect. 

It  was  observed  by  Van  Vorst,  J.:  "Where 
a  devise  is  limited  to  take  effect  upon  a 
condition  or  contingency  annexed  to  a  pre- 
ceding estate,  if  that  preceding  estate 
should  not  arise  the  remainder  over  will 
take  place, — the  first  estate  being  consid- 
ered as  a  preceding  limitation  and  not  as  a 
preceding  condition.  ...  As  when  a 
testator  meant  to  dispose  of  all  his  proper- 
ty, and  uses  the  words,  'if  the  legatee  should 
not  survive,' — ^held  to  mean  'if  the  preceding 
legacy  should  from  any  cause  fail.'" 

Underwood  v.  Wing  and  Wing  v.  Angrave 
are  relied  on  to  tlie  contrary.  19  Beav.  459, 
4  De  O.  M.  ft  G.  632,  8  H.  L.  Gas.  183. 

The  facts  were  these:  Underwood  and 
his  wife  had  three  children,— Catherine, 
Frederick,  and  Alfred.  Being  about  to  em- 
igrate with  their  children,  Mr.  and  Mrs. 
Underwood  made  mutual  wills,  dated  Oc- 
tober 4,  1853.  Mr.  Underwood  by  his  will 
devised  his  real  and  personal  estate  to 
Wing,  his  heirs,  etc.,  in  trust  for  Mrs.  Un- 
derwood, her  heirs,  etc.,  absolutely;  and  the 
will  proceeded.:  "And  in  case  my  said  wife 
shall  die  in  my  lifetime,  then  I  direct  that 
my  said  real  and  personal  estate  shall  be 
held  by  my  said  trustee,  upon  trust  for  such 
of  them,  my  three  children,  Catherine  Un- 
derwood, Frederick  Underwood,  and  Alfred 
Underwood,  as,  being  sons  or  a  son,  shall  at- 
tain the  age  of  twenty-one  years,  and  being 
a  daughter,  shall  attain  that  age,  or  marry 
under  that  age,  to  be  ec|ually  divided  be- 
tween or  among  them,  share  and  share 
[41 6] alike;  and  in  case  all  *of  them  my  said  chil- 
dren shall  die  under  the  age  of  twenty-one 
years,  being  sons,  or  under  that  age  and  un- 
married, being  a  daughter,  then  I  give,  de- 
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vise,  and  bequeath  all  my  real  and  personal 
estate,  as  aforesaid,  unto  and  to  the  use  of 
the  said  William  Wing,  his  heirs,  executors,, 
administrators,  and  assigns,  to  and  for  his- 
and  their  absolute  use  and  benefit"  And 
the  testator  appointed  his  wife  and  defend- 
ant Wing  executors.  Mrs.  Underwood  by 
her  will,  made  by  virtue  of  a  power,  devised,, 
bequeathed,  and  appointed  all  the  real  and 
personal  estate  subject  to  the  power,  to  Mr. 
Underwood,  his  heirs,  etc.,  absolutely;  and 
the  will  proceeded:  "( Subject  to  the  es- 
tates *and  interests  of  my  children  therein,, 
under  or  by  virtue  of  the  will  of  the  said 
John  Tulley,  deceased.)  And  in  case  my 
said  husband  should  die  in  my  lifetime,  then 
I  devise,  bequeath,  and  appoint  the  said  here- 
ditaments and  premises,  and  sum  and  sums- 
of  money,  and  arrears  of  income  aforesaid, 
unto  and  to  the  use  of  William  Wing,  hi» 
heirs,  executors,  administrators,  and  as- 
signs, to  and  for  his  and  their  own  absolute 
use  and  benefit.*'  And  she  appointed  her 
husband  and  William  Wing  executors. 

Mr.  and  Mrs.  Underwood  and  their  three 
children  embarked  for  Australia,  their  ship 
foundei'ed,  and  all  on  board,  with  the  excep- 
tion of  one  sailor,  perished.  Both  parenta 
and  the  two  boys  were  washed  into  the  sea 
by  the  same  wave,  but  the  daughter  survived 
for  half  an  hour.  All  the  children  died 
under  twenty-one  and  unmarried.  Wing 
proved  both  wills  and  plaintiff  obtained  let- 
ters of  administration  of  the  estate  of  Cath- 
erine Underwood.     19  Beav.  459,  460. 

The  courts  agreed  in  the  conclusion  that 
at  cdmmon  law  there  could  be  no  presump- 
tion of  prior  decease  in  the  absence  of  proof, 
although  tlie  evidence  tended  to  show  that 
the  husband  was  in  good  health  and  an  able 
swimmer,  while  his  wife  was  in  delicate 
health,  and  their  children  of  tender  age ;  and 
this  ruling  has  ever  since  been  accepted  in 
tlie  English  courts  and  by  the  uniform  cur- 
rent of  authority  in  the  United  States. 

Under  the  wills,  the  husband,  wife,  and 
children  having  practically  died  simultane- 
ously, the  intention  of  both  testators  that 
their  estate  should  pass  to  Mr.  Wing  seemed 
plain,  but  Hhe  House  of  Lords  (and  the[416] 
courts  below)  held  otherwise,  and  that  as 
Mr.  Wing  could  not  show,  either  that  th« 
death  of  the  husband  occurred  in  the  wife'^ 
lifetime,  or  that  the  wife's  death  occurred 
in  the  husband's  lifetime,  he  could  receive 
neither  estate.  In  the  construction  which 
produced  this  result  it  cannot  be  said  that 
the  courts  of  this  country  have  generally 
concurred.  I^ord  Campbell,  then  Lord  Chan- 
cellor, dissented,  and,  referring  to  the  wife's 
will,  said:  "Of  course,  I  fully  recognize  all 
the  cases  where,  there  being  in  a 
will  a  gift  really  meant  to  be  on 
condition,  or  the  happening  of  a  par- 
ticular event,  the  court  decided  that 
it  could  not  take  effect  unless  the  condition 
was  performed,  or  the  event  had  happened. 
But  the  present  seems  to  me  to  be  a  case  of 
substitution,  to  take  effect  on  failure  of  the 
prior  estate."  Granting  that  effect  is  to  be 
given  to  the  expressed,  not  the  conjectural 
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or  probable^  intention  of  testators,  he  thought 
that  by  this  will  the  testatrix  clearly 
expressed  her  intention  that  if  her 
husband  did  not  take  the  property, 
William  Wing  should  take  it.  "The 
lapse  of  the  bequest  to  her  husband 
by  his  predecease  being  substantially 
the  only  event  upon  which  the  bequest  to 
him  could  fail,  when  she  says,  'In  case  my 
said  husband  should  die  in  my  lifetime,' 
does  she  not,  in  substance  say,  m  case  the 
Tjequest  to  my  husband  should  fail,  then 
William  Wing  is  the  object  of  my  bounty, 
and  all  shall  go  to  him?  She  has  not  pro- 
vided for  the  event  of  there  being  an  impos- 
sibility to  determine  whether  she  or  her 
husband  died  first.  But  although  she  has 
not  in  terms  provided  for  this  event,  she  has 
clearly  intimated  her  intention,  that  in  case 
of  the  gift  to  her  husband  not  taking  effect, 
the  ulterior  gift  to  William  Wing  should 
take  effect.  And  this  seems  to  me  not  to  be 
an  interpolation  into  her  will,  but  a  neces- 
sary implication  from  what  she  has  said. 
How  can  it  be  supposed  that  if  she  had  fore- 
seen the  event  of  an  uncertainty  Its  to 
whether  she  or  her  husband  died  first,  so 
that  her  husband  could  not  take  from  that 
uncertainty,  she  would  have  altered  the  in- 
tention she  had  so  plainly  expressed  in  favor 
of  William  Winf^T  Can  it  be  considered  pos- 
sible that  William  Wing  would,  in  that 
event,  have  ceased  to  be  the  object  of  her 
boun^T  What  other  destination  of  the 
[417]  property,  by  her,  can  *be  conjectured  T  If 
her  husband  should  not  take,  William  Wing 
was  substituted  for  him.  ...  It  seems 
•  to  me  to  be  a  fallacy  to  say  that  this  was  a 

S'ft  merely  on  the  happening  of  a  particu- 
r  event,  unless  that  event  is  taken  to  be 
the  failure  of  the  prior  gift  to  her  husband." 
[8  H.  L.  Cas.  201.] 

It  will  be  perceived  that  it  was  held  that 
for  the  purpose  of  giving  effect  to  the  wills, 
the  husband  was  not  to  oe  assumed  to  have 
survived  the  wife,  nor  the  wife  to  have  sur- 
vived the  husband;  and  jet,  the  wills  hav- 
Inj^  been  thus  eliminated,  it  was  declare 
that  the  heirs  and  next  of  kin  of  Mr.  Un- 
derwood were  entitled  to  his  property  as 
though  he  had  been  the  survivor,  and  that 
the  heirs  and  next  of  kin  of  Mrs.  Underwood 
should  take  her  property  as  though  she  had 
been  the  survivor. 

Whether  in  a  given  case  a  condition  prec- 
edent, a  condition  subsequent,  or  a  condi- 
tional limitation,  is  prescribed,  is,  in  the 
absence  of  unmistakable  language,  matter 
of  construction.  And  conditions  cannot  be 
annexed  from  words  capable  of  being  in- 
terpreted as  mere  description  of  what  must 
occur  before  the  estate  given  can  arise. 
Edyeuorth  v.  Edgeworth,  L.  R.  4  H.  L.  35. 

As  in  all  of  tliese  cases,  so  in  this,  we  are 
remitted  to  the  language  of  the  will  to  as- 
certain the  intention  of  the  testatrix,  and  if 
that  intention  is  clearly  deducible  from  the 
terms  used,  taking  the  whole  will  together, 
then  we  are  bound  to  give  that  construction 
which  will  effectuate,  and  not  defeat,,  it. 
Reading  this  will  from  the  standpoint  of  the 
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testatrix,  as  we  must,  we  think  it  not  open 
to  doubt  that  she  intended  to  dispose  of  all 
her  estate,  and  did  not  intend  to  die  intes- 
tate as  to  any  part  of  it;  that  she  had  ia 
mind  only  three  obiecto  of  her  boun- 
ty, her  husband,  her  son,  and  the 
home,  and  that  her  intendon,  failing 
husband  and  son,  was  that  the  home 
should  take.  If  husband  alone  survived  it 
was  to  go  to  the  home  at  his  death.  If 
neither  husband  nor  son  survived  it  was  to 
go  to  the  home  at  once.  Is  her  manifest  in- 
tention to  be  defeated  because,  instead  of 
sayinff,  ''If  neither  my  husband  nor  my  son 
should  survive  me,  I  give  and  bequeath  my 
property  to  the  home,"  she  said:  "In  the 
event  of  my  becoming  the  survivor  of  both 
my  husband,  Oliver  Wheeler  Rhodes,  and 
of  my  son,  Eugene  Rhodes,  I  then  give,  de- 
vise, and  *beqiieaith  all  my  property  •  .  .[418) 
to  the  Young  Women's  Christian  HomeT" 

We  do  not  feel  compelled  to  so  hold,  and, 
by  accepting  so  technical  and  literal  a  view, 
to  reach  an  adverse  result  on  the  theory  of 
a  change  in  the  burden  of  proof,  or  of  an 
accidental  omission  to  prevent  it.  This  is 
not  a  case  of  supplying  something  omitted 
by  oversight,  but  of  intention  sufficienUy 
expressed  to  be  carried  out  on  the  actual 
state  of  facts.  And  as  the  estates  of  per- 
sons perishing  in  a  common  disaster,  intes- 
tate, notwithstanding  the  statutes  of  descent 
and  distribution  may  not  have  made  provi- 
sion in  respect  thereof,  are  disposed  of  as  if 
each  survived  as  to  his  own  property,  we 
think,  upon  principle,  that  the  property  of 
Mrs.  Rhodes  should  go  as  directed  as  if  she 
survived  her  son«  in  the  absence  of  proof  to 
the  contrary. 

It  necessarily  follows  that  title  did  not 
prima  facie  vest  in  the  son,  who  is  not 
shown  to  have  survived  his  mother,  and 
must  be  taken  to  have  died  at  the  same 
time.  The  property  remained  where  it  was 
vested,  there  being  no  evidence  to  show  that 
it  had  been  devested. 

The  situation  is  illustrated  by  the  case  of 
Re  Willbor,  20  R.  I.  126,  51  L.  R.  A.  863,  37 
Atl.  634.  There  Charlotte,  Martha,  and 
Eliza  Willbor,  three  sisters,  perished  in  the 
same  calamity,  and  there  was  nothing  from- 
which  it  could  be  inferred  that  either  sur- 
vived the  other.  Each  left  a  will  devising 
all  her  real  and  personal  property,  except- 
ing certain  legacies,  to  her  two  sisters,  or 
either  of  the  surviv6rs,  and  to  their  heirs 
and  assigns  forever.  Th«  supreme  court  of 
Rhode  Island  said:  "As  all  tnree  of  the  tes- 
tatrices lost  their  lives  in  the  same  disaster, 
and  no  fact  or  circumstance  appears  from 
which  it  can  be  inferred  that  either  survived 
the  others,  the  question  of  survivorship 
must  be  regarded  as  unasoertainable,  and 
hence  the  rights  of  succession  to  their  es- 
tates are  to  be  determined  as  if  death  oc- 
curred to  all  at  the  same  moment.  .  .  • 
If  all  three  of  the  testatrices  are  to  be  re- 
garded as  having  died  at  the  same  moment, 
it  follows  that  the  bequest  and  devise  in 
each  of  their  wills  to  the  two  sisters  or 
either  of  the  survivors  did  not  take  effect, 
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there  being  no  interval  of  time  aa  between 
{419]the  deaths  of  the  three  during  which  ^titles 
to  property  could  vest,  and  the  wills  there- 
fore stand  as  if  they  contained  only  the  be- 
quests to  the  legatees  subsequently  named." 

The  result  is  that  the  property  passed 
under  the  will  to  the  home,  and  neither  the 
next  of  kin  of  the  mother  nor  the  next  of 
kin  of  the  son  can  defeat  its  destination. 

Tlie  decree  of  the  Court  of  Appeals  ia  re- 
ifersed,  and  tlie  cause  remanded,  with  a  di- 
rection to  alBrm  the  decree  of  the  Supreme 
Court. 


WESTERN    UNION    TELEGRAPH  COM- 
PANY, Plff.  in  Err., 

V, 

BOROUGH  OF  NEW  HOPE. 

(See  S.  C.  Reporter's  ed.  419-127.) 

Constitutional  law — state  regulation  of  in- 
terstate commerce — license  on  telegraph 
poles  and  voires. 

An  ordinance  imposing  a  license  fee  on  tele- 
graph poles  and  wires  within  the  limits  of 
the  municipality  is  not  obnoxious  to  the  com- 
merce clause  of  the  Federal  Constitution 
when  applied  to  poles  and  wires  used  for 
Interstate  business,  although  It  yields  a  re- 
turn In  excess  of  the  amount  necessary  to 
reimburse  the  municipality  for  the  cost  of 
snperylsion  and  Insiiectlon. 

[No.  101.] 

Argued  December  2,  S,  1902,    Decided  Jan- 
uary 5,  190S. 

IN  ERROR  to  the  Superior  Court  of  the 
State  of  Pennsylvania  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the 
Court  of  Common  Pleas  of  Bucks  County 


rendered  upon  a  verdict  in  favor  of  the 
plaintiff  in  kn  action  to  recover  license  feea 
lor  telegraph  poles  and  wires.    Affirmed. 

See  same  case  below,  16  Pa.  Super.  Cfc. 
306. 

Statement  by  Mr.  Chief  Justice  Fullers 
By  an  ordinance  passed  in  1894,  the  bor- 
ough of  New  Hope,  Pennsylvania,  imposed 
an  annual  license  fee  of  $1  per  pole  and  $2.- 
50  per  mile  of  wire  on  the  telegraph,  tele- 
phone, and  electric-light  poles  and  wires 
within  its  limits.  The  Western  Union  Tele- 
graph Company  had  constructed  prior  there- 
to, and  had  since  maintained  and  operated, 
a  line  of  telegraph  poles  and  wires  through 
the  borough,  and  this  was  an  action  brought 
in  the  court  of  common  pleas  of  Bucks  *coun-]420] 
ty,  in  that  state,  against  the  company  to  re- 
cover license  fees  for  the  four  years  com- 
mencing with  1805.  The  case  came  on  for 
trial  before  the  court  and  a  jury,  and  plain- 
tiff put  in  evidence  the  ordinance  in  ques- 
tion, and  it  was  agreed  ''between  the  parties 
that  for  the  year  beginning  October  1,  1895, 
there  were  76  poles  and  20  miles  of  wire, 
and  'for  the  three  succeeding  years,  begin- 
ning October  1,  1896,  there  were  36  poles 
and  12  miles  of  wire  maintained  by  the  de- 
fendant in  said  borough."  Plaintiff  then 
rested,  and  defendant  offered  evidence  tend- 
ing to  show  that  the  wires  were  used  as 
through  wires,  for  the  transmission  of  mes- 
sages between  the  different  states,  and  the 
United  States  and  foreign  countries ;  that 
the  company  had  no  office  at  New  Hone, 
which  it  operated  itself,  but  that  the  Phila- 
delphia k  Reading  Railroad  Company  han- 
dled the  business  there,  and  transferred  it 
to  the  Western  Union  at  Philadelphia;  that 
no  part  of  the  business  that' went  to  or  from 
New  Hope  went  over  these  lines  of  wires  and 
poles;  ahd  that  the  local  business  handed 
to  the  Western  Union  at  Philadelphia 
amounted  to  from  about  $7  to  $7.60  per 
month.    The    evidence    further    tmded  to 


NoTB. — On  state  regulation  of  interstate  or 
foreign  commerce — see  notes  to  Norfolk  ft  W. 
R.  Co.  V.  Com.  (Va.)  18  L.  R.  A.  107 ;  McCanna 
■ft  F.  Co.  V.  Citlsens*  Trust  ft  Surety  Co.  24  C. 
C.  A.  13 ;  Ratterman  v.  Western  U.  Teleg.  Co. 
82  L.  ed.  U.  S.  220 :  Harmon  v.  Chicago,  37  L. 
«d.  n.  S.  216 ;  Cleveland,  C.  C.  ft  St.  L.  R.  Co. 
V.  Backus,  88  L.  ed.  U.  S.  1041 :  and  Postal 
Teleg.  Cable  Co.  v.  Adams,  39  L.  ed.  U.  S.  311. 

As  to  police  power  as  affecting  commerce — 
see  notes  to  People  v.  Budd  (N.  Y.)  5  L.  R.  A. 
550 ;  and  State  ex  rel.  Corwin  v.  Indiana  ft  O. 
on.  Gas  ft  MIn.  Co.  (Ind.)  6  L.  R.  A.  579. 

On  license  taxes* as  affecting  interstate  com- 
merce— see  notes  to  Rothermel  v.  Mpyerle  (Pa.) 
^  L.  R.  A.  366 ;  and  American  Fertilizing  Co.  v. 
North  Carolina  Bd.  of  Agrl.  (C.  C.  E.  D.  N.  C.) 
11  L.   R.  A.  179. 

On  the  limit  of  amount  of  license  fees — see 
note  to  State  ea  rel.  Tol  v.  French  (Mont.)  80 
L.  R.  A.  415. 

Talidity  of  charges  on  telegraph  and  teieptione 

poles  and  wires. 
A  municipal  corporation,  being  chargeable 
with  the  duty  of  supervising  the  construction 
and  maintenance  of  telegraph  and  telephone 
lines  within  Its  streets  and  public  pla<cea  In  or- 
der to  prevent  danger  to  the  people  from  their 
defective  condition,  may  Impose  upon  such  lines 
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a  reasonable  charge  to  pay  for  such  supervision. 

A  license  tax  of  26  cents  on  each  teleguiph, 
telephone,  electrlc-llght,  and  electrlc-ralTway 
pole  within  the  limits  of  the  municipality  was 
sustained  In  Harrlsburg  City  v.  Pennsylvania 
Teleph.  Co.  15  Pa.  Co.  Ct.  518. 

A  charge  of  ifl  per  annum  for  each  pole  was 
held  not  to  be  unreasonable  In  Chester  City  v. 
Western  U.  Teleg.  Co.  154  Pa.  464,  25  Atl. 
1134 ;  Allentown  v.  Western  U.  Teleg.  Co.  148 
Pa.  117,  23  AU.  1070. 

And  such  a  license  fee  was  sustained  In  Beth> 
lehem  v.  Pennsylvania  Teleph.  Co.  12  Lane.  L. 
Rev.  204 ;  Norrlstown  v.  Keystone  Teleg.  ft 
Teleph.  Co.  15  Montg.  Co.  L.  Rep.  9. 

A  charge  of  |1  per  annum  for  each  pole,  and 
$2.50  per  annum  for  each  mile  of  wire,  has  also 
been  held  reasonable.  Western  U.  Teleg.  Co. 
V.  Philadelphia  (Pa.)  12  Atl.  144. 

In  Philadelphia  v.  Postal  Teleg.  Cable  Co.  67 
Hun,  21.  21  N.  Y.  Supp.'  556,  the  charge  for 
each  pole  and  each  mile  of  wire  under  the 
Philadelphia  ordinance  was  regarded  as  not  un* 
reasonable. 

And  ordinances  Imposing  this  charge  were 
sustained  In  Taylor  v.  Postal  Teleg  ft  Cable  Co. 
4  Lack.  Legal  News,  111 ;  Taylor  v.  Central  Penn- 
sylvania Teleph.  ft  Supply  Co.  4  Pa.  Dist  R.  92. 

The  same  ordlnsnce  as  Is  Involved  In  Wr.st- 
KBN  n.  Tblio.  Co.  v.  Nbw  Hopb«  was  also  sus- 
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show  that  the  cost  value  of  ita  lines  through 
New  Hope  was  about  $372,  and  that  the  cost 
of  inspection,  repairs,  and  maintenance  of 
the  plant  of  the  company  had  averaged  for 
thirteen  years  $1.49^  per  wire  per  annum; 
that  since  October,  1804,  the  borough  had 
not  expended  any  money  on  account  of  the 
I)oIe8  luid  wires  of  the  company;  that  its  ex- 
penditures were  for  repairing  streets,  street 
In  Dips,  moderate  sums  m  payment  of  official 
services,  etc.,  and  that  when  on  holidays  the 
burgess  saw  fit  to  appoint  a  policeman  he 
often  called  on  the  constable,  who  was  gen- 
erally paid  $2.50  per  day.  A  lineman  t«ti- 
fled  that  during  those  veara  the  borough 
never  did  anything,  to  his  knowledge,  '*in 
the  way  of  inspecting  or  repairing  or  remov- 
ing or  anything  else  in  connection  with  the 
polos  and  wires  of  those  telegraph  compa- 
nies." Defendant  contended  that  the  re- 
quirement of  payment  of  Uie  license  fee  in 
question  amounted  to  a  regulation  of  com- 
merce, and  that  the  ordinance  was  therefore 
void. 
The  court  left  it  to  the  jury  to  find  wheth- 
[421]er  the  license  fee  *exceeded  what  was  rea- 
sonable under  the  circumstances.  The  jury 
returned  a  verdict  in  favor  of  the  plaintiff, 
and  judgment  was  rendered  thereon,  which 
on  error  to  the  superior  court  was  affirmed. 
16  Pa.  Super.  Ct.  306.  The  supreme  court 
of  Pennsylvania  refused  to  allow  an  appeal 
to  that  court. 

Mr,  Silas  W.  Pettit  argued  the  cause, 
and,  with  Measra.  George  H.  Fearona,  Brown 
d  WeUa,  H,  B,  Gill,  and  Robert  M.  Tardley, 
filed  a  brief  for  plaintiff  in  error: 

The  rule  limiting  the  amount  of  a  license 
tax  imposed  under  and  in  aid  of  the  police 
power  is  well  estaJblisbed  to  be  the  amount  of 
the  cost  of  such  supervision  and  r^^lation 
and  the  cost  of  issuing  the  license. 

Cooley,  Const.  Lim.  4th  ed.  S  201 ;  Cooley, 
Taxn.  4th  ed.  §  408;  Dill.  Mun.  Corp.  4th 


ed.  8  768;  Laundry  lAoenae  Case,  22  Fed. 
701;  State,  North  Hudaon  County  R.  Oo^ 
Proaecutora,  v.  Hoboken,  41  N.  «f.  L.  71; 
Taylor  v.  Foatal  Teleg.  Cable  Co,  202  Pa. 
583,  52  Atl.  128. 

Under  the  guise  of  the  power  to  regulate, 
a  city  cannot  exercise  the  power  to  Uix. 

State,  Benaon,  Proaeoutor,  v.  Hoboken,  33 
N.  J.  L.  280;  New  York  v.  Second  Ave,  R.  Co, 
32  N.  Y.  261 ;  Cincinnati  v.  Bryaon,  16  Ohio^ 
625,  45  Am.  Dec.  603;  Maya  v.  Cincinnati^ 
1  Ohio  St.  268;  Dunham  v.  Rocheater,  6  Cow. 
462. 

In  Pennsylvania  there  is  no  power  in  a 
municipality  to  impose  any  charge  upon  tele- 
graph companies  by  way  of  rental  for  the 
use  of  its  streets,  because  they  are  expressly 
authorized  by  the  Constitution  and  law»  ot 
that  state  to  occupy  the  highways  with  their 
poles  and  wires. 

O'Connor  v.  Pittaburgh,  18  Pa.  187; 
Stormfeltg  v.  Manor  Tump,  Co,  13  Pa.  665; 
Millvale  v.  Evergreen  R.  Co,  131  Pa.  1,  7 
L.  R.  A.  360,  18  Atl.  903;  Com,  y,  Erie  d  N. 
R,  R,  Co,  27  Pa.  339,  67  Am.  Dec  471; 
PhUadeiphia  d  T,  R,  Co,'a  Caae,  6  Whart  25, 
36  Am.  Dee.  202;  Northern  Libertiea  y. 
Northern  Libertiea  Gaa  Co.  12  Pa.  318; 
Mercer  v.  Pittaburgh,  Ft,  W,  d  0.  R,  Co,  36 
Pa.  99;  Danville,  H,  d  W,  R,  Co,  v.  Com,  78 
Pa.  29;  Pittabwrgh'a  Appeal,  115  Pml  4,  7 
Atl.  778;  WiUiamaport  Paaa,  J2.  Co,  v.  WO- 
liamaport,  120  Pa.  1, 13  Atl.  496;  Homeatead 
Street  R.  Co.  v.  PitUburg  d  H,  Electric 
Street  R,  Co,  166  Pa.  162,  27  L.  R.  A.  383, 
30  Atl.  960;  2  Dill.  Mun.  Corp.  3d  ed.  S  657. 

The  Western  Union  Telegraph  Company 
is  engaged  in  interstate  commerce,  and  the 
business  it  transacts  is  in  itself  commerce. 

Penaacola  Teleg,  Co.  v.  Weatem  U.  Teleg, 
Co,  96  U.  S.  1,  24  L.  ed.  708. 

The  police  power  of  a  stsjte  and,  a  fortiori, 
of  a  municipality,  cannot  obstruct  interstate 
commerce  beyond  the  necessity  for  its  exer- 
cise. 


talned  by  the  Pennsylvania  supreme  court  in 
New  Hope  v.  Postal  Teleg.  Cable  Co.  202  Pa. 
532,  52  Atl.  127,  and  another  ordinance  Im- 
posing the  same  fees  was  sustained  In  Taylor 
V.  Pofltal  Teleg.  Cable  Co.  202  Pa.  583,  52  Atl. 
128. 

In  Chester  City  v.  Western  V.  Teleg.  Co.  154 
Pa.  464,  26  Atl.  1134,  supra,  the  supreme  court 
of  Pennsylvania  declared  that  the  reasonable- 
ness of  the  charge  for  each  pole  maintained  by 
a  telegraph  company  may  be  measured  partly  by 
the  liability  of  the  city  for  Injuries  caused  by 
defective  poles  and  wires,  as  well  as  by  the 
amoont  of  actual  expense  for  licenses. 

And  that  a  boroagh  is  not  precluded  from 
imposing  a  license  fee  on  the  poles  and  wires  of 
telegraph  and  telephone  companies  becauoe  It 
maintains  no  Inspection  and  has  Incurred  no  ex- 
pense was  held  In .  North  Brsddock  v.  Central 
DI§trict  ft  Printing  Teleg.  Co.  11  Pa.  Super. 
CL  24. 

And  the  fact  that  the  revenne  produced  by 
aa  annual  license  tax  on  telegraph  and  tele- 
phone companies,  of  |1  per  pole  and  $2.50  per 
mile  of  wire,  is  thirteen  times  the  sum  neces- 
sary to  defray  adequate  Inspection  and  super- 
vision charges,  has  been  held  not  to  show  such 
08  abuse  of  discretion  as  to  warrant  the  Inter- 
ference of  the  courts.  Nor(b  Brsddock  v.  Cen- 
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trai  District  ft  Printing  Teleg.  Co.  11  Pa.  Super. 
Ct.  24. 

And  It  has  even  been  held  that  the  fact  that 
the  charge  was  more  than  ten  times  the  cost  of 
regulation  and  of  all  outstanding  expenses.  In- 
cluding liability  for  damages,  loss,  and  expenses 
of  every  nature.  Is  not  aufflclent  to  defeat  the 
right  to  collect  the  tax.  Philadelphia  v. 
American  U.  Teleg.  Co.  167  Pa.  406,  81  Atl.  628. 

A  municipality  may  not  Justify  the  Imposition 
of  a  tax  on  poles  and  wires  of  a  telegraph  com- 
pany In  excess  of  all  expenses  Incurred  by  the 
municipality,  as  a  means  of  coercing  the  com- 
pany to  place  Its  wires  under  ground.  Phila- 
delphia V.  Atlantic  &  P.  Teleg.  Co.  42  C.  C.  A. 
825,  102  Fed.  254. 

The  expense  Incurred  by  a  telegraph  company 
In  repairing  Its  wires  on  notice  of  defects  hav- 
ing occurred  is  of  little  impoitsnce  in  deter- 
mining the  reasonableness  of  an  ordinance  Im- 
posing a  license  tax  on  poles  and  wlrea    Ibid, 

The  fact  that  the  amount  of  a  license  tax  on 
the  poles  and  wires  of  telegraph  and  telephone 
companies  largely  exceeds  the  cost  of  main- 
tenance Is  not  sufBclent  to  defeat  an  action  to 
enforce  payment  of  such  tax.  North  Braddock 
V.  Central  District  ft  Printing  Teleg.  Co.  11  Pa. 
Super.  Ct.  24. 

The  question  of  the  reasonableness  of  a 
charge  of  |5  per  pole  for  the  privilege  of  using 
16  241 
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Rohhins  v.  Shelby  County  Tawing  Diet.  120 
U.  B.  489,  30  L.  ed.  694,  1  Inters.  Ckxn.  Bep. 
45,  7  Sup.  Ct  R«p.  592;  Asher  ▼.  Tewas,  128 
U.  S.  129,  32  L.  ed.  368,  2  Inters.  Com.  Kep. 
241,  9  Sup.  Ct.  Rep.  1;  Stoutenhurgh  ▼. 
Henniok,  129  U.  S.  141,  32  L.  ed.  637,  9  Sup. 
Ct.  Rep.  266;  McCaU  ▼.  California,  136  U. 
S.  104,  34  L.  ed.  391,  3  Inters.  Com.  Rep.  181, 
10  Sup.  Ct.  Rep.  881.;  Brennan  v.  Tituaville, 
153  U.  S.  289,  38  L.  ed.  719,  4  Inters.  Com. 
Rep.  658,  14  Sup.  Ct  Rep.  829;  Leloup  v. 
Port  of  Mobile,  127  U.  S.  640,  32  L.  ed.  311, 
2  Inters.  Com.  Rep.  134,  8  Sup.  Ct  Rep. 
1380;  Crutoher  v.  Kentucky,  141  U.  S.  47, 
35  L.  ed.  649,  11  Sup.  Ct  Rep.  851;  Hanni- 
bal d  8t,  J.  R.  Co,  V.'  Uuaen,  95  U.  S.  465, 
24  L.  ed.  527;  Minnesota  ▼.  Barber,  136  U. 
S.  313,  34  L.  ed.  455,  3  Inters.  Com.  Rep. 
185,  10  Sup.  Ct  Rep.  862;  Brimmer  v.  Reb- 
man,  138  U.  S.  78,  34  L.  ed.  862,  3  Inters. 
Com.  Rep.  485;  11  Sup.  Ct  Rep.  213;  Leisy 
V.  Hardin,  136  U.  B.  100,  34  L.  ed.  128,  36 
Inters.  Com.  Rep.  36,  10  Sup.  Ct.  Rep.  681 ; 
Lyng  v.  Michigan,  135  U.  S.  161,  34  L.  ed. 
160,  3  Inters.  Com.  Rep.  143, 10  Sup.  Ct  Rep. 
726. 

The  police  power  cannot  be  set  up  to  con- 
trol the  inhibitions  of  the  Federal  Constitu- 
tion, or  the  powers  of  the  United  States  gov- 
ernment created  thereby. 

WaUing  v.  Michigan,  116  U.  8.  446,  29  L. 
ed.  691,  6  Sup.  Ct.  Rep.  454;  Wabaah,  8t. 
L.  d  P.  «.  Co,  ▼.  Illinois,  118  U.  8.  657,  30 
L.  ed.  244,  1  Inters.  Com.  Rep.  31,  7  Sup.  Ct. 
Rep.  4;  Leisy  y.  Hardin,  135  U.  S.  100,  34 
L.  cd.  128,  3  Inters.  Com.  Rep.  36,  10  Sup. 
Ct.  Rep.  681;  Crutoher  r,  Kentucky,  141  U. 

streets,  alleys,  and  public  places  of  the  city  of 
St.  Louis  was  left  ondeclded  by  the  Supreme 
Court  of  the  United  States  In  St.  Louis  v. 
Westorn  U.  Teleg.  Co.  148  U.  S.  92,  87  L.  ed. 
380,  13  Sup.  Ct.  Bep.  4d5,  149  U.  S.  407,  37  L. 
ed.  812,  IS  Sup.  Ct.  Bep.  990.  that  court  de- 
ciding that  such  charge,  being  graduated  by  the 
amount  of  use,  was  not  a  privilege  or  license 
tax.  The  dissenting  opinion  in  this  case  denied 
that  the  charge  was  reasonable,  statlhg  that  it 
amounted  to  44  per  cent  <^  the  entire  value  of 
the  property  of  the  company  in  the  city. 

Oo  the  new  trial  ordered  In  this  case  the  or- 
dfpance  was  held  void  for  unreasonableness  be- 
cause enormously  greater  than  the  rental  value 
of  abutting  property,  and  greatly  disproportion- 
nte  to  the  value  of  the  poles  and  wires.  St. 
Loulii  ▼.  Western  V.  Teleg.  Co.  68  Fed.  68. 

In  Michigan  an  ordinance  making  an  Inspec- 
tion charge  of  50  cents  per  annum  for  each  pole 
used  for  stringing  electric  wires  was  held  void 
for  uurensonableness,  where  the  actual  cost  of 
luspectlon  was  but  about  5  cents  a  pole.  Sag- 
inaw T.  Rwlft  Blectrlc  Ught  Co.  118  Mich.  660, 
72  N.  W.  «. 

Tb(*  general  rule  Is  that  mnnldpa!  charges  for 
poles  and  wires  of  telegraph  and  telephone  com- 
panies placed  In  the  streets,  when  not  unreason- 
able, arc  nor  precluded  by  the  interstate  char- 
acter of  the  business. 

An  ordinance  Imposing  a  tax  of  |2  on  each 
telegraph,  telephone,  electrlc-IIght,  or  other  pole, 
except  trolley  poles  used  exclusively  for  wires 
of  street  milways.  does  not  violate  the  right  of 
a  telegraph  company  which  has  accepted  the  pro- 
visions of  the  act  of  Congress  of  July.  1866, 
giving  It  the  privilege  of  oper&tlng  a  line  over 
post  roads.  Postal  Teleg.  Cable  Co.  ▼.  Baltl- 
S42 


S.  47,  35  L.  ed.  649,  11  Sup.  Ct  Rep.  851^ 
Bretinan  ▼.  Titusville,  153  U.  S.  289,  38  In- 
ed.  719,  4  Inters.  Com.  Rep.  658,  14  Sup.  Ct. 
Rep.  829. 

A  license  tax,  irrespective  of  whether  the 
amount  is  much  or  little,  where  levied  upon 
the  occupation  itself,  or  upon  the  means  of 
carrying  on  the  business,  is,  where  the  busi- 
ness carried  on  is  interstate  commerce,  a  di- 
rect burden  upon  interstate  commerce. 

Brown  ▼.  Maryland,  12  Wheat  419,  6  L.. 
ed.  678;  Welton  v.  MissouH,  91  U.  S.  275,. 
23  L.  ed.  347 ;  Leloup  v.  Port  of  Mobile,  12T 
U.  S.  640,  32  L.  ed.  311,  2  Inters.  Com.  Rep. 
134,  8  Sup.  Ct.  Rep.  1380. 

Any  charge  upon  the  poles  or  wires  of  m 
telegraph  company,  which  are  the  necessary^ 
means  of  carrying  on  the  business,  is  as  much* 
a  tax  on  that  business  as  would  be  a  license 
fee  exacted  from  the  agent  of  the  company 
OS  a  condition  of  his  being  permitted  to  ex- 
ercise his  function,  or  as  an  occupation  tax. 

Postal  Teleg.  Cable  Co,  ▼.  Charleston;  16$ 
U.  S.  692,  38  L.  ed.  871,  4  Inters.  Com.  Rep. 
637,  14  Sup.  Ct.  Rep.  1094.- 

Mr,  William  C.  Byaa  argued  the  cause 
and  filed  a  brief  for  defendant  in  error: 

The  reasonableness  of  the  fee  is  not  to  be 
measured  by  the  yaJue  of  the  poles  and  wires, 
or  of  the  land  occupied,  nor  by  the  profits  of 
the  business.  The  elements  which  enter  into 
the  charge  are  the  necessary  or  probable  ex- 
pense incident  to  the  issuing  of  the  license,, 
and  the  probable  expense  of  such  inspection^ 
regulation,  and  police  surveillance  as  the 
municipal  authorities  may  lawfully  give  to 

more,  79  Md.  602,  24  L.  R.  A.  161,  29  Atl.  819^ 
Afflrmed  in  156  U.  8.  210,  89  L.  ed.  899,  15^ 
Sup.  Ct.  Rep.  856. 

The  question  of  the  effect  upon  the  validity 
of.  this  ordinanoe,  of  the  exception  in  favor  of 
street  railways,  does  not  seem  to  have  been 
raised  in  this  controversy.  See,  infra,  on  thle 
point,  Athens  v.  New  York  &  P.  Teleg.  k  Teleph. 
Co.  9  Pa.  Dlst.  R.  253. 

The  New  York  supreme  court  has  refused  te 
hold  that  the  charge  made  hy  the  Philadelphia 
ordinance  for  police  regulation  and  supervlsioik 
was  unreasonable,  and  has  held  that  it  did  not 
constitute  a  restraint  upon  Interstate  commerce. 
Philadelphia  v.  Postal  Teleg.  Cable  Co.  67  Hun,. 
21,  21  N.  Y.  Supp.  556. 

But  the  circuit  court  of  the  United  States  re- 
fused to  uphold  the  Philadelphia  ordinance,  la 
Philadelphia  v.  Western  U.  Teleg.  Co.  2  Inters* 
Com.  Rep.  728,  40  Fed.  615,  declaring  that 
Philadelphia  was  not  authorized  to  tax  a  tele- 
graph company  occupying  Its  streets,  and,, 
further,  that  if  it  was  engaged  In  interstate 
commerce  the  state  could  not  confer  such  pow- 
er. The  opinion  proceeds,  however,  to  say  that 
the  city  may  charge  for  supervision  of  the  tele- 
graph lines  what  is  reasonable,  but  cannot  lay 
away  any  fund  for  Imaginaiy  future  demands, 
and  therefore  that  an  ordinance  which  would 
impose  a  charge  of  about  116.000  per  year,  while 
experience  shows  thst  $3,000  or  $3,500  per  year 
is  sufficient  to  pay  the  expenses,  was  unreason- 
p.ble  and  invalid.  Therefore  the  Federal  court, 
while  acknowledging  that  the  state  courts  up- 
held the  ordinance,  refused  to  uphold  It. 

And  the  Philadelphia  ordinance  was  again  ia 
Philadelphia  v.  Western  U.  Teleg.  Co.  81  Fed. 
048,  82  Fed.  797,  held  invalid  as  unreasonablr 
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the  erection  and  maintenance  of  the  pdlee 
and  wires. 

Taylor  v.  Postal  Tettg,  Cable  Co.  202  Pa. 
583,  52  Atl.  128. 

It  is  a  mistake  to  measure  the  reasonable- 
ness of  the  charge  by  the  amount  actually 
expended  by  the  city  for  a  particular  year. 

Chester  City  v.  Western  U.  Teleg,  Co.  154 
Pa.  46G,  25Atl.  1134. 

Regulation  under  the  police  power  is  not 
an  attempt  to  regulate  the  business  of  the 
telegraph  company. 

State  Freight  Toes  Case,  16  Wall.  232,  sub 
nom.  Philadelphia  d  R,  R.  Co,  y.  Pennsyl- 
vania, 21  L.  ed.'  146;  Pensacola  Teleg,  Co, 
▼.  Western  U,  Teleg,  Co,  96  U.  8.  1,  24  L.  ed. 
708;  Mobile  County  ▼.  Kimball,  102  U.  S. 
G91,  26  L.  ed.  238;  Western  U,  Teleg,  Co,  ▼. 
Texas,  105  U.  8.  460,  26  L.  ed.  1067 ;  Moron 
▼.  New  Orleans,  112  U.  8.  69,  28  L.  ed.  653, 
5  Sup.  Ct.  Rep.  38;  Gloucester  Ferry  Co,  ▼. 
Pennsylvanitt,  114  U.  S.  106,  29  L.  ed.  158, 
1  Inters.  Ck>m.  Rep.  382,  5  Sup.  Ct.  Rep.  826; 
Brown  ▼.  Houston,  114  U.  S.  622,  29  L.  ed. 
257,  5  Sup.  Ct.  Rep.  1091;  Walling  ▼.  Michi- 
gan, 116  U.  S.  446,  29  L.  ed.  691,  6  Sup. 
CL  Repw  454;  Piokard  ▼.  Pullman  Southern 
Car  Co,  117  U.  8.  34,  29  L.  ed.  785,  6  Sup. 
Ct  Rep.  635;  Wabash,  St,  L,  d  P.  R,  Co,  v. 
lUinois,  118  U.  8.  557,  30  L.  ed.  244,  1  Inters. 
Com.  Rep.  31,  7  Sup.  Ct.  Rep.  4;  Robbins 
Y.  Shelby  County  Taadng  Diet,  120  U.  S.  489, 
30  L.  ed.  694,  1  Inters.  Com.  Rep.  45,  7  Sup. 
Ct  R^.  592 ;  Philadelphia  d  S,  Mail  S,  S, 
Co,  ▼.  Pennsylvania,  122  U.  S.  326,  30  L.  ed. 
1200,  1  Inters.  Com.  Rep.  308,  7  Sup.  Ct. 
Rep.  1118;  Western  V.  Teleg.  Co,  ▼.  Pendle- 
ton, 122  U.  8.  347,  30  L.  ed.  1187,  1  Inters. 


Com.  Rep.  306,  7  Sup,  Ct.  Rep.  1126;  Ratter- 
man  ▼.  Western  U.  Teleg.  Co.  127  U.  8.  411^ 
32  L.  ed  229,  2  Inters.  Com.  Rep.  59,  8  Sup» 
Ct.  Rep.  1127;  Leloup  ▼.  Port  of  Mobile,  12T 
V.  8.  640,  32  L.  ed.  311,  2  Inters.  Com.  Rep» 
134,  8  Sup.  Ct.  Rep.  1380;  Brennanv.  Titus- 
ville,  153  U.  8.  289,  38  L.  ed.  719,  4  Inters^ 
Com.  Rep.  658,  14  Sup.  Ct  Rep.  829. 

Mr.  Chief  Justice  Fuller  deUvered  the 
opinion  of  the  court: 

It  is  cqnoeded  that  the  borough  had  the 
right,  in  the  exercise  *of  its  police  power,  to[48S| 
impose  a  reasonable  license  fee  upon  tele- 
graph poles  and  wires  within  its  limits,  and 
that  an  ordinance  imposing  such  fee  is  to  be 
taken  as  prima  facie  reasonable.     But  it  is 
insisted  that  on  the  evidence  in  this  case 
the  presumption  of  reaeonaJ>lene8S  is  rebut- 
ted, and  that  the  ordinance  as  administered 
is  void  because  a  regulation  of  interstate 
commerce.    While  in  fiie  exercise  of  its  con- 
trol oyer  its  streets,  it  is  admitted  that  the 
borough  may  supervise  the  location  of  the 
poles  erected  to  sustain  the  wires  of  the- 
plaintiif  in  error,  may  require  them  to  be- 
marked,  may  make  such  inspection  of  thent 
as  may  be  necessajy  to  protect  th^  public- 
welfare,  and  may  impose  a  reasonable  license 
fee  for  the  cost  of  such  regulation  and  su- 
pervision, and  of  the  issuing  of  such  permits        » 
as   may   be   required   for  the   enforcement 
thereof,,  yet  it  is  contended  that  if  the  li- 
cense fee  turned  out  to  be  in  excess  of  the 
amount  necessary  to  reimburse  the  munici- 
pality the  ordinance  became  unreasonable 
and  inv&lid.    The  supeiior  court  in  its  opin- 
ion referred  to  many  deciaiona  of  the  su- 
preme court  of  Pennsylvania  as  definitely^ 


in  excess  of  the  cost  of  inspection  and  regula- 
tion. 

But  on  writ  of  error  from  the  circuit  court 
of  appeals,  this  Jadgment  was  reversed  because 
the  lower  court  had  refused  to  edmlt.  upon  the 
qaeatlon  of  the  reasonableness  of  the  ordinance, 
evidence  of  the  additional  expense  for  fire  ap- 
paratus rendered  necessary  by  the  suspension  of 
electric  wires  In  the  streets,  and  of  the  necessity 
of  extra  meetings  of  the  council  for  the  pur- 
pose of  regulating  the  suspensloin  of  poles  and 
wires.  Philadelphia  v.  Western  U.  Teleg.  Co. 
82  C.  C.  A.  246.  60  U.  B.  App.  398,  89  Fed.  454. 
The  court  said  that  a  wide  scope  should  be 
given  to  the  admission  of  evidence  upon  the 
question  of  the  reasonableness  of  a  license  fee 
Imposed  by  municipal  ordinance  upon  poles  and 
wires  of  a  foreign  telegraph  company. 

In  Kentucky  a  tax  by  the  state  of  |1  for  each 
mile  of  the  first  line  of  wire  within  the  state, 
and  50  cents  per  mile  for  each  additional  wire, 
with  a  penalty  of  $500  imposed  on  any  agent 
of  the  company  for  failure  to  pay  the  tax,  has 
been  held  unconstitutional  as  an  attempted  reg- 
ulation of  commerce,  on  the  ground  that  It  was 
not  a  tax  on  the  property  of  the  company  with- 
in the  state,  but  upon  its  business.  Com  v. 
Smith,  92  Ky.  38,  17  S.  W.  187. 

Considering  the  fact  that  a  state  tax  like  that 
In  the  case  last  cited  can  hardly  be  claimed  to  be 
a  charge  for  police  supervision  of  the  poles  and 
wires,  it  would  seem  that  this  decision  Is  not 
In  conflict  with  that  of  the  Supreme  Court  of 
the  United  States  In  St.  Louis  v.  Western  V. 
Teleg.  Co.  148  U.  S.  92.  Si  L.  ed.  380,  13  Sup. 
Ct.  Rep.  485,  supra.  If  the  tax  Is  in  fact  on 
the  business,  rather  than  on  the  property  of 
187  V.  B. 


the  company,  it  Is  clearly  within  the  scope  or 
the  decisions  denying  the  right  of  a  state  t^ 
impose  license  or  privilege  taxes  upon  tele> 
graph  or  telephone  companies  doing  interstate 
business.  See,  on  this,  point,  note  to  Postal 
Teleg.  Cable  Co.  v.  Baltimore  (Md.)  24  L.  R.  A. 
161. 

A  municipal  ordinance  wlilch  Imposes  a  li- 
cense fee  upon  each  telegraph  or  telephone  pole 
within  Its  limits  is  unconstitutional  and  Invalid 
as  discriminating,  where  It  excludes  from  Its  op- 
eration all  poles  maintained  by  electric-Ilght  and 
street-railway  companies.  Athens  v.  New  York 
&  P.  Teleg.  &  Teleph.  Co.  9  Pa.  Dlat.  R.  253. 
See  also,  •upra.  Postal  Teleg.  Cable  Co.  v.  Bal- 
timore, 79  Md.  502,  24  L.  R.  A.  161,  29  Atl. 
819. 

The  fact  that  the  expense  to  a  municipality 
by  reason  of  the  presence  of  telegraph  poles  and 
wires  in  Its  streets  Is  caused  by  the  wires  of 
other  telegraph  companies  than  defendant  Is  no 
objection  to  the  validity  of  an  ordinance  Impos- 
ing a  license  tax  on  such  poles  and  wires.  Th» 
license  charged  must  be  uniform  as  to  all  suclk 
users  of  the  streets,  and  fixed  with  reference  to 
the  general  aggregate  amount  of  expenses  to  tht»- 
munlclpallty  resulting  from  the  presence  of  all 
the  poles  and  w^res.  Philadelphia  v.  Atlantic  & 
P.  Teleg.  Co.  42  C.  C.  A.  325,  102  Fed.  254. 

The  St.  Louis  board  of  public  improvement* 
wsM  held  in  State  ex  rel.  Bell  Teleph.  Co.  v. 
Flad,  23  Mo.  App.  185,  to  have  no  power  to  Im- 
pose upon  a  telephone  company  other  condition* 
for  the  use  of  streets  than  those  imposed  by 
statutes  and  ordinances ;  and  the  board  most  19- 
sue  a  permit  for  poles  In  the  streets  on  compli- 
ance with  these  condltlone. 
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Oct.  Tebx, 


^Btablishing,     among     other     propoeitions, 
"•^hat  in  on  action  to  recover  the  license  fee 


for  a  particular  year,  the  same  being  pay- 
aJble  at  the  beginning  of  the  year,  the  fact 
that  the  borough  or  city  did  not  expend 
vnon^  for  inspection,  supervision,  or  police 
«urveillance  of  the  poles  and  wires  in  that 
year  is  not  a  defense/'  and  "that  the  courts 
will  not  declare  such  ordinance  void  because 
of  the  alleged  unreasonableness  of  the  fee 
charged,  unless  the  unreasonableness  be  so 
clearly  apparent  as  to  demonstrate  an  abuse 
of  discretion  on  the  part  of  the  municipal 
Authorities."  And  it  was  said  that  in  many 
of  the  cases  cited  the  license  fee  was  the 
same  as  that  imposed  by  this  ordinance. 
16  Pa.  Super.  Ct.  309.  The  supreme  court 
ailirmed  the  judgment  in  a  similar  case  on 
4ihe  opinion  given  below  in  this.  202  Pa. 
^32,  62  Atl.  127. 

In  Chester  City  v.  Western  V,  Teleg.  Co, 
164  Pa.  464,  26  Atl.  1734,  in  which  it  wa« 
-averred  in  the  affidavit  of  defense  that  the 
rates  charged  were  at  least  five  times  the 
amount  of  the  expense  involved  in  the  su- 
pervision exercised  by  the  municipality, 
the  supreme  court  said:  "For  the  purposes 
of  this  case  we  must  treat  this  averment  as 
true,  ajs  far  as  it  goes.  The  difficulty  is  it 
^  does  not  go  far  enough.    It  refers  only  to 

(426]  the  usual,  ordinary,  •or  necessary  expense 
of  municipal  officers,  of  .issuing  licenses  and 
other  expenses  thereby  imposed  upon  the 
municipality.  It  makes  no  reference  to  the 
liabilitv  imposed  upon  the  city  by  the  erec- 
tion of  telegraph  poles.  It  is  the  duty  of 
?the  city  to  see  that  the  poles  are  safe,  and 
jproperly  maintained,  and  should  a  citizen  be 
an ju  red' in  person  or  property  by  reason  of 
m  neglect  of  such  duty,  an  action  might  lie 
;agttinst  the  city  for  the  consequences  of  such 
■M^ect.  It  is  a  mistake,  therefore,  to 
aneasuce  the  reasonableness  of  the  charge  by 
*he  amount  actually  expended  by  the  city 
for  a  particular  year,  to  the  particular  pur- 
poses specified  in  the  affidavit." 

In  Taylor  v.  Postal  Teleg,  Cable  Co,  202 
Pa.  583,  52  Atl.  128,  the  supreme  court 
said:  ''Clearly  the  reasonableness  of  the 
fee  is  not  to  be  measured  by  the  value  of  the 
poles  and  wires  or  of  the  land  occupied,  nor 
4&y  the  profits  of  the  business.  The  elements 
'Which  enter  into  the  charge  are  the  neces- 
4Hury  or  probable  expense  incident  to  the  is- 
suing of  the  license  and  the  probable  ex- 
nensc  of  such  inspection,  reg^ulation,  and  po- 
lice surveillance  as  municipal  authorities 
may  lawfully  sive  to  the  erection  and  main- 
tenance of  file  poles  and  wires.  .  •  . 
"Whether  or  not  the  fee  is  so  obviously  ex- 
^set^sive  mm  to  lead  irresistibly  to  the  conclu- 
ssion  that  it  is  exacted  as  a  return,  for  the 
oise  of  the  streets,  or  is  imposed  for  revenue 
rourpoees,  is  a  question  for  the  courts,  and 
iis  to  bo  determined  upon  a  view  of  the  facts, 
inot  upon  evidence  consisting  of  the  opinions 
«ol  ^witnesses  as  to  the  proper  supervision 
^tSuit  €he  municipal  authorities  might  prop- 
«rW  eaoercise  and  the  expense  of  the  same." 
Ant  «ee  Philadelphia  v.  Western  U.  Teleg. 
<7o.  32  €.  C.  A.  240,  00  U.  S.  App.  398,  80 
Fed.  454. 

Concurring  In  these  vievTs  in  general,  we 
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think  it  would  be  going  much  too  far  for  us 
to  decide  that  the  test  set  up  by  the  plain- 
tiff in  error  must  be  'necessarily  appliea,  and 
the  ordinance  held  void  because  of  failure  to 
meet  it.  As  the  supreme  court  p<nnted  out, 
the  elements  entering  into  the  charge  are 
various,  and  the  court  of  common  pleas,  the 
superior  court,  and  the  supreme  court  of 
Pennsylvania  have  held  it  to  be  reasonable, 
and  we  cannot  say  tliat  their  conclusion  is 
so  manifestly  wrong  as  to  justify  our  inter- 
position. 

^This  license  fee  was  not  a  tax  on  the[42T] 
property  of  the  company,  or  on  its  transmis- 
sion of  messages,  or  on  its  receipts  from 
such  transmission,  or  on  its  occupation  or 
business,  but  was  a  charge  ill  the  enforce- 
ment of  local  governmentfu  supervision,  and 
as  such  not  in  itself  obnoxious  to  the  clause 
of  the  Constitution  relied  on.  St,  Louis  v.  . 
Western  U,  Teleg,  Co,  148  U.  8.  92,  37  L. 
ed.  380,  13  Sup.  Ct  Rep.  485,  149  U.  S.  465» 
37  L.  ed.  810,  13  Sup.  Ot  Bep.  990. 

Judgment  affinnea. 


Mr.  Justice  Wldte,  Mr.  Justice  Peek- 
hanif  and  Mr.  Justice  MoKenna  dissented* 


GARY     MANUFACTURING     COMPANY, 

Plff.  in  Err,, 

V. 

ACME  FLEXIBLE  CLASP  COMPANY. 
(See  S.  C.  Repopter*s  ed.  427,  428.) 

Error  to  oirouit  oouri  of  'appeals — oase  in- 
volving  oonstitutional  rights, 

A  Jadxment  of  the  circuit  court  of  appeals 
which  la  made  final  by  the  Judiciary  act  of 
March  3,  1891,  i  0  (26  8 tot.  at  L.  28,  chap. 
517,  U.  S.  Comp.  Stot.  1901,  pp.  549,  550), 
Is  not  reviewable  by  the  Supreme  Court  of 
the  United  States  on  writ  of  error,  although 
the  puit  involves  constitutional  rights,  and 
therefore  might  have  been  brought  directly 
from  the  circuit  court  to  the  Supreme  Court. 

[No.  122.1 

Submitted  December  17, 1902.    Decided  Jan- 
uary 6,  190S. 

TN  ERROR  to  the  United  States  arcuit 
Court  of  Appeals  for  the  Second  Circuit 
to  review  a  juagment  which  affirmed  a  judg- 
ment of  the  Circuit  Court  for  the  Northern 
District  of  New  York,  imposing  a  fine  for 
contempt  incurred  by  the  violation  of  an  in- 
junction issued  under  a  decree  in  favor  of 
complainant  in  a  suit  for  infringement  of  a 
patent.    Dismissed, 

See  same  case  lielow,  48  C.  C.  A.  1 18,  108 
Fed.  873. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  O.  N.  Vermilya  submitted  th* 
cause  for  plaintiff  in  error. 
No  counsel  for  defendant  in  error.  • 

187  U.  8. 


1902. 


MKZZOAN    CBlfTBAL   R.    Co.   Y.   BOKMJlH. 


437-4«^ 


Mr.   Chief  Justioe  Fuller  deliTered  the 
opinion  of  the  court: 

The  Acme  Flexible  Clasp  Company 
brought  suit  in  the  circuit  court  of^  the 
United  States  for  the  southern  district  of 
[428]  *New  York  against  the  Cary  Manufacturing 
Company  for  alleged  infringement  of  lettera 
patent  Na  314^04,  granted  to  W.  O. 
»Swett,  March  17»  1885,  for  a  staple  fastener 
for  wooden. vessels,  which  went  to  a  decree 
sustaining  the  yaliditr  of  the  patent  and 
adjudging  the  Carjr  Manufacturing  Com- 
nany  to  have  infringed  it.  06  Fed.  344. 
Defendant  appealed  to  the  circuit  court  of 
appeals  for  the  second  circuit,  and  the  de- 
cree was  affirmed.  41  C.  C.  A.  338,  ICH 
Fed.  260.  Proceedings  in  contempt  were 
subaequently  commenced  by  the  Acme  com- 
pajsy  to  punish  the  alleged  violation  of  the 
injunction  issued  under  the  decree,  and  the 
circuit  court  imposed  a  fine  of  $2,000  for 
contempt,  to  be  paid  to  the  clerk  of  the 
court,  one  half  of  the  sum  to  be  paid  to  the 
Acme  company  and  one  half  to  oe  paid  to 
the  United  States.  The  Cary  company  sued 
out  a  writ  of  error  from  the  circuit  court 
of  appeals  to  review  this  judgment,  and  the 
judgment  wajB  affirmed.  48  C.  C.  A.  118, 
108  Fed.  873.  Thereupon  this  writ  of  error 
was  allowed. 

It  is  apparent  that  the  writ  of  error  can- 
not be  maintained,  as  the  judgment  of  the 
circuit  court  of  appeals  was  final.  Judg- 
ments and  decrees  of  those  courts  in  all  cases 
arising  under  the  patent  laws  and  under  the 
criminal  laws  are  made  final  by  $  6  of  tho 
judiciary  act  of  March  3,  1891.  [26  Stat 
at  L.  828,  chap.  517,  U.  S.  Comp.  Stat.  1901, 
pp.  549,  550.]  Although  it  is  insisted  that 
the  judgment  imposing  the  fine  was  a  final 
judgment  in  a  criminal  matter,  it  is  argued 
that  it  involved  the  denial  of  constitutional 
rights,  and  hence  that  this  court  has  juris- 
diction under  S  5  of  that  act;  but  it  is  set- 
tled that  e\'en  if  a  party  might  be  entitled 
to  come  directly  to  this  court  under  that 
section,  yet  if  he  does  not  do  so,  and  carries 
his  case  to  the  circuit  court  of  appeals,  he 
must  abide  by  the  judgment  of  f£at  court. 
Robinson  v.  Caldwell,  165  U.  S.  359,  41  L. 
ed.  745,  17  Sup.  Ct.  Rep.  343;  Atnerioan 
Sugar  Ret.  Co.  v.  New  Orleans,  181  U.  S. 
277,  45  L.  ed.  859,  21  Sup.  Ct.  Rep.  646; 
Buguley  Mfg.  Co,  v.  Galeton  Cotton  Milla, 
1S4  U.  S.  290,  46  L.  ed.  546.  22  Sup.  Ct 
Rep.  452;  Ayree  v.  PoUdorfer,  187  U.  S.  585, 
post  314,  23  Sup.  Ct  Rep.  196. 

Writ  of  error  diemisaed. 


ttt9]*MEXICAN  CENTRAL  RAILWAY   COM- 
PANY, Limited,  Plff,  in  Err., 

V. 

J.  W.  ECKMAN,  Guardian  of  Alfonso  Hues- 

selmann. 

(See  S.  C.  Reporter's  ed.  429-486.). 

Federal   courts — jurisdietion — diverse    oiti- 


genship—suit   6y   guardian  in 
natne. 


The  guardian,  and  not  the  ward.  Is  the  party 
plalutiff,  BO  far  as  Federal  Jarlsdlctloa  In- 
voked soleJy  on  the  ground  of  diverse  cltl<- 
lenship  is  concerned,  where  the  guardian 
has,  under  the  state  laws,  the  right  to  bring 
the  suit  In  his  own  name. 

[No.  124.] 

Submitted  December  17, 1902.    Decided  Xarn^ 

uary  5,  190S. 

IN  ERROR  to  the  Circuit  Court  of  the- 
United  States  for  the  Western  District 
of  Texas  to  review  a  judj^ent  entered  on  & 
verdict  in  favor  of  plaintiff  in  an  action 
brought  by  a  guardian  in  his  own  name  to 
recover  damages  for  injuries  sustained  by 
the  ward.    Affirmed. 

Statement  by  Mr.  Chief  Justice  Fuller; 

l*his  was  an  action  brought  in  the  circuit 
court  of  the  United  States  for  the  western 
district  of  Texas  bv  J.  W.  Eckman,  a  citi* 
zen  and  resident  of  that  district,  as  guard* 
ian    of    Alfonso    Huesselmann,    a    minor^ 
against  the  Mexican  Central  Railway  Com- 
pany, a  corporation  of  Massachusetts,  to  re- 
cover damages  for  injuries  sustained  by  hins 
in  the  Republic  of  Mexico  through  the  neg- 
ligence of  the  company,  in  whose  employ- 
ment he  then  was.    The  complaint  set  out 
certain  sections  of  the  Constitution,  of  the 
Penal  and  Civil  Codes,  and  acts  of  Congress 
and  rmilations  thereunder,  of  Mexico,  and 
averred  that,  "by  virtue  of  the  general  prin- 
ciples of  right  and  justice^,  and  by  virtue  of 
the  laws  of  Mexico  hereinbefore  set  forth," 
^plaintiff  had  a  right  of  action  in  Mexico,  [ 
and  that  the  same  existed   in  the  United 
States ;  and  also  that  the  acts  of  negligence 
complained  of  were  wrongful  and  actionable 
in  the  United  States  and  in  the  state  of 
Texas,  as  well  as  in  the  Republic  of  Mexico. 
Defendant  filed  a  plea  in  abatement  to  the 
effect  that  Huesselmann  was  not  tiien,  or  at 
tho  time  of  the  infliction  of  the  injuries,  a 
citizen  or  resident  of  the  state  of  Texas,  but. 
that  he  and  his  parents  were  citizens  and 
residents  of  the  state  of  Illinois;  and  that 
defendant   was   a    resident  and   citizen   of 
Massachusetts,  and  had  not  waived  its  right 
to  be  sued  Chore,  which  right  it  pleaded,  and 
aaked  that  the  action   ho  dismissed.    Tlie- 
plea  was  overruled,  and  defendant  filed  an 
answer  containing  seven  exceptions  or  pleaa 
to  the  jurisdiction,  an  exception  to  the  com- 
plaint for  insufficiency,  and  a  general  denial. 
All   of   the   pleas   were  overruled,  and  the- 
case  waa  tried  before  a  jury,  a  verdict  ren- 
dered in  plaintiff's  favor,  and  judgment  en- 
tered thereon.     Thereupon  a  writ  of  error 
was  allowed  from  this  court  on  a  certificate* 
that  the  following  questions  of  jurisdiction- 
arose: 

"First  That  Alfonso  Huesselmann,  at  the 


Nora. — As  to  diverse  oitisenship  as  ground  of 
Federal  fuHsdiotion — see  Shlpp  v.  Williams.  10 
C.  C.  A.  247,  and  note ;  Mason  v.  Dnllagham.  2T 
C.  C.  A.  206,  and  note :  Seddon  v.  Virginia,  T.  & 
C.  Steel  &  I.  Co.  (C.  C  W.  D.  Va.)  1  L.  R.  A. 
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108,  and  note ;  and  Myers  v.  Murray,  N.  ft  Co> 
(C.  C.  8.  D.  lo^a)  11  L.  R.  A.  216.  and  note^ 
And  see  note  to  Roberts  v.  Lewis,  86  L.  ed.  U^ 
8.  670. 

84& 


480-483 


SUPREMS  COUBT  OF  THE  UNITED  STATEB. 


Oct.  TkbMp 


^me  of  the  filing  of  this  suit  and  now  be- 
ing a  minor  under  twenty-one  years  of  age, 
4Uid  his  father  and  mother  both  bein^  now 
4ilive^  and  at  the  time  of  the  filing  of  this  suit 
«nd  now  being  residents,  citizens,  and  in- 
habitants of  the  state  of  Illinois,  and  never 
^having  been  residents,  citizens,  and  inhabi- 
t^ants  of  the  state  of  Texas,  nor  the  western 
<li8trict   of   Texas«  and   the   defendant,  the 
Mexican   Central   Railway   Company,   Lim- 
iit^  being  incorporated  under  and  by  virtue 
<of  the  laws  of  the  state  of  Massachusetts, 
ajid   at  the  time  of  the  filing  of  this  suit, 
und  now,  being  a  resident,  inhabitant,  and 
citizen  of  said  state  of  Massachusetts,  and 
never  having  been   incorporated   under  the 
laws  of  the  state  of  Texas^  and  was  not  at 
the  time  of  the  filing  of  this  suit  a  resident, 
inhabitant,  or  citizen  of  the  state  of  Texas 
or  of  the  western  district  of  Texas ;  that  said 
J.  W.  Eckman,  being  guardian  of  the  per- 
son and  estate  of  said  Alfonso  Huesselmann 
at  the  time  of  the  filing  of  this  suit,  and  be- 
ing such  now,  and  being  a  resident,  inhQji>i- 
tant,  and  citizen  of  the  stlite  of  Texa«  and 
f481]of  the  western  district  of  Texas,  now,  *aad 
At  the  time  of  tlie  filing  of  this  suit ;  has 
iJiis   court  jurisdiction   to  try  said  cause, 
.and  does  the  citizenship  of  said  guardian, 
J.  W.  Eckman,  confer  jurisdiction  on  thi^ 
•«ourt,  or  does  the  citizenship  of  the  minor 
4uid  bis  parents  control  so  as  to  defeat  the 
Jurisdiction  of  this  court? 

''Second.  Whether  or  not  this  court  has 
Jurisdiction  to  try  and  determine  said  suit, 
where  the  minor,  Alfonso  Huesselmann,  and 
<iefendant,  Mexican  Central  Railway  Com- 
pany, Limited,  are  not  citizens  of  this  state 
and  district,  and  where  the  cause  of  action 
•arose  in  the  Republic  of  Mexico,  in  which 
republic  the  contract  of  service  was  made 
:and  the  services  thereby  contemplated  were 
-to  be  performed? 

'*Third.  Whether  or  not  this  court  haa  ju- 
risdiction to  try  and  determine  this  suit 
tender  the  laws  of  Mexico  as  pleaded  and 
firoved  in  this  case,  in  so  far  as  such  laws 
^ve  rights  that  are  to  be  determined  by  sue- 
•cessive  suits,  give  the  right  to  extraordinary 
indemnity,  considering  the  social  position 
of  the  injured  party,  and  in  so  far  as  the 
«ame  are  vague,  indefinite,  and  dissimilar  to 
ihe  laws  of  our  country  and  contrary  to  our 
|)olicy? 

"Fourth.  Where  plaintiff's  cause  of  ac- 
"tion  arose  in  the  Kepublic  of  Mexico,  and 
the  rights  are  to  be  deterinined  by  the  laws 
of  said  republic,  and  where  defendant  has 
continuously  kept  its  property  and  operated 
its  road  in  said  republic,  has  this  court  ju- 
risdiction to  hear  and  determine  this  cause 
in  the  absence  of  any  reason  shown  in  the 
pleading  or  proof  why  plaintiff  did  not 
bring  his  suit  in  the  Republic  of  Mexico? 

•'* Fifth.  Where,  according  to  the  laws  of 
the  Republic  of  Mexico,  no  cIaHI  liability  ex- 
ists unless  the  acts  that  give  rise  to  the  civil 
liability  must  be  found  to  be  a  violation  of 
the  criminal  laws  of  Mexico,  is  the  enforce- 
ment of  such  liability  penal  in  its  nature, 
mnd  can  this  court  determine  the  guilt  of  de- 
ff'ndant  thereunder,  and  adjudicate  the 
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riffhts  of  the  parties  baaed  upon  the  crimi- 
nal laws  of  said  republic?" 


Messrs,  Aldis  B.  Browne*  Alexander 
Britton,  and  Eben  Bloli*rda  submitted 
the  cause  for  plaintiff  in  error: 

An  infant  cannot  change  his  own  domi- 
cil,  but  his  domicil  remains  that  of  hia 
parents. 

Lamar  v.  Micou,  112  U.  S.  452,  28  L.  ed. 
751,  5  Sup.  Ct  Rep.  221;  Eardy  v.  De  Leon, 
5  Tex.  211;  Trammell  v.  Trammell,  20  Tex. 
406;  Franks  v.  Hancock,  1  Pos^,  Unrep. 
Cas.  554;  Kennedy  v.  RyaU,  67  N.  Y.  379; 
PoHnger  v»  Wightman,  3  Meriv.  67;  Dedham 
V.  Natick,  16  Mass.  135;  Dresser  v.  Edison 
Illuminating  Co.  40  Fed.  257;  Dicey,  Domi- 
cil, 97,  99. 

It  is  equally  settled  that  the  guardian  has 
no  power  to  change  the  domicil  of  the  ward. 

Lamar  v.  Micoiit  112  U.  S.  452,  28  L.  ed. 
751,  5  Sup.  Ct.  Rep.  221.  See  also  Tram- 
mell V.  Trammell,  20  Tex.  406;  Daniel  v. 
Hill,  52  Ala.  430;  Wynn  v.  Bryce,  59  Ga. 
529 ;  Veniiard^s  Succession,  44  La.  Ann.  1076, 
11  So.  705;  Hears  v.  Sinclair,  1  W.  Va.  185; 
Marheineke  v.  Chrothaus,  72  Mo.  204;  Chir- 
rison  v.  Lyle,  38  Mo.  App.  558. 

Where  the  citizenship  of  the  parties  is  the 
Jurisdictional  ground,  the  court  in  determin- 
ing the  question  of  jurisdiction  looks  to  the 
citizenship  of  the  real  parties  in  Interest,  not 
to  that  of  merely  nominal  parties. 

Huff  V.  Hutchinson,  14  How.  586,  14  L.  ed 
553;  Browne  v.  Strode,  5  Cr.  303,  3  L.  ed. 
108;  McNutt  V.  Bland,  2  How.  9,  11  L.  ed. 
159;  Maryland  use  of  Markley  v.  Baldwin, 
112  U.  S.  490,  28  L.  ed.  822,  5  Sup.  Ct.  Rep. 
278;  Indiana  em  rel.  Stanton  v.  Olover,  155 
U.  S.  513,  39  L.  ed.  243,  15  Sup.  Ct.  Rep.  186; 
Williams  v.  Ritchey,  3  Dill.  406,  Fed.  Cas. 
No.  17,734;  Buckman  v.  Palisade  Land  Co, 
1  Fed.  367;  Woolridge  v.  McKenna,  8  Fed. 
650;  Wiggins  v.  Bethune,  29  Fed.  51;  Voss 
v.  Neitieber,  68  Fed.  947;  Blumenth€U  v. 
Craig,  26  C.  C.  A.  427,  55  U.  S.  App.  8,  81 
.Fed.  320. 

In  the  case  of  a  guardian,  the  title  to  the 
property  is  not  in  him,  but  in  his  ward. 

Lamar  v.  Micou,  112  U.  S.  452,  28  L.  ed. 
751,  5  Sup.  Ct  Rep.  221;  Dodd  v.  Ohiselin, 
27  Fed.  405 ;  Wilcowen  v.  Chicago,  B,  d  Q.  R. 
Co.  116  Fed.  444. 

Mr.  Millard  Patterson  submitted  the 
cause  for  defendant  in  error: 

The  citizenship  of  the  guardian,  and  not 
that  of  his  ward,  controls  the  question  of  ju- 
risdiction. 

Susquehanna  d  W.  Valley  R.  d  Coal  Co, 
V.  Blatchford,  11  Wall.  172,  20  L.  ed.  179; 
Continental  L.  Ins.  Co!  v.  Rhoads,  119  IT. 
S.  237,  30  L.  ed.  380,  7  Sup.  Ct  Rep.  193; 
Pennington  v.  Smith,  24  C.  C.  A.  145,  45  U. 
S.  App.  409,  78  Fed.  399;  Harper  v.  Norfolk 
d  W.  R.  Co.  36  Fed.  102;  Popp  v.  Cincin' 
nati,  H.d  D.R.  Co.  96  Fed.  465;  Seooomh  v. 
Wurster,  83  Fed.  860. 

*Mr.  Chief  Justice  Fuller  delivered  the[48SJ 
opinion  of  the  court: 

This  case  is  brought  directly  from  the 
circuit  court  to   this   court   under  the  Ist 
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of  the  5th  aectioii  of  the  judi- 
«AJ7  act  of  March  3,  1891  [26  Stat,  at  L. 
tf7,  diap.  617,  U.  S.  Comp.  Stat.  1901,  p. 
H9],  providinjif  that  that  may  be  done 
'*ii  %ay  cmae  in  which  the  jurisdiction  of 
tbe  court  is  in  issue;  in  such  cases  the  ques- 
tion of  jurisdiction  aJone  shall  be  certified 
to  the  Supreme  Court  f  nnn  the  court  below 
lor  decision."  It  must  be  regarded  aa  set- 
tJkd  that  the  jurisdiction  here  referred  to  is 
tW  jurisdiction  of  the  circuit  or  district 
<oiuts  of  the  United  States  as  such  {Smith 
r.  McKay,  161  U.  S.  355,  40  L.  ed.  731,  16 
Sop.  Ot  Rep.  490;  Bltfthe  v.  Hinckley,  173 
C.  S.  501,  43  L.  ed.  783,  19  Sup.  Ct  Rep. 
497) ;  that  the  whole  case  is  not  open  to  us, 
Wk  obIt  the  question  of  jurisdiction  {Horn* 
«r  T.  United  States,  143  U.  S.  670,  576,  36 
L  ed.  266,  12  Sup.  Ct  Rep.  522;  United 
AsKt  T.  JaJm,  155  U.  S.  112,  39  L.  ed.  89, 

15  Sup.  Ct.  Rep.  39) ;  and  that  review  by 
eeftificate  is  limited  to  the  certificates  l^ 
tlM  circuit  or  district  courts,  made  after 
iial  judgment,  of  questions  made  as  to  their 
«va  jurisdiction,  and  to  the  certificates  by 
Ue  circuit  court  of  appeals  of  questions  of 
kw  in  relation  to  which  the  advice  of  this 
<sart  is  somght  as  therein  provided.  United 
$tate$  V.  Rider,  103  U.  S.  132,  41  L.  ed.  101, 

16  Sup.  Ct.  Rep.  983. 

Defendant's  counsel  condenses  the  propo- 
dtioos  relied  on  into  these:  (1)  That  'the 
citixesship  of  the  ward,  the  actual  plaintifT, 
■ot  that  of  the  guardian,  the  nominal  plain- 
tiir,  controls;"  (2)  that  "the  laws  of  Mex- 
ico as  pleaded  and  proved,  and  which  are 
Ttlicd  on  to  support  this  case,  are  so  vague 
and  indefinite,  and  so  dissimilar  to  the  laws 
ef  T^xas,  as  to  be  incapable  of  enforcement 
ia  our  courta,  and  are  inconsistent  with  the 
•Ututes  and  public  policy  of  Texas;"  and 
(3)  that  these  laws  "are  penal  in  their 
^aracter,  and  such  as  should  be  given  no 
extra-territorial  effect" 

But,  apart  from  the  question  of  jurisdic- 
tioQ  in  respect  of  citizenship,  it  is  apparent 
that  the  jurisdiction  of  the  circuit  court  as 
a  eoort  ci  the  United  States  was  not  put  in 
iMoe,  for  the  other  contentions  were  mat- 
ter* on  the  merits,  and  this  judgment  to  the 
fontrary  ia  not  void,  but  is  only  open  to  be 
attacked  for  error,  while,  in  any  aspect,  the 
objections  applied  to  all  courts  of  this  coun- 
try, and  not  particularly  to  the  Federal 
courts, 
HtS]  *And  if  the  jurisdiction  of  the  circuit 
court  was  invoked  solely  on  the  ground  of 
direrw  citizenship,  the  case  should  have 
been  taken  to  the  circuit  court  of  appeals 
for  the  fifUi  circuit,  to  which  court  previous 
rimilar  cases  have  been  carried,  and  by 
vhich  the  questions  suggested  here  have 
fcem  dealt  with.  Evey  vTliewican  0.  R,  Co. 
M  L.  R,  A.  387,  26  C.  C.  A.  407,  52  U.  S. 
ifp.  118,  81  Fed.  294;  Meofican  C,  R.  Co,  v. 
U9r9haU,  34  C.  C.  A.  133,  91  Fed.  933. 

These  matters,  however,  are  not  properly 
before  us  in  this  case,  and  we  intimate  no 
oitinioB  upon  them. 

The   question    for    us    to    determine    is 
whether  the  jurisdiction  of  the  circuit  court 
^n  be  sustained  through  the  citizenship  of 
tbe  ^ardian. 
187  V.  8. 


It  is  admitted  that  Eckman  was  duly  a^ 
pointed  guardian  of  both  the  person  and  es- 
tate of  Huesselmann  by  the  proper  court  of 
Texas  thereto  empowered,  and  that  he  was 
a  citizen  and  resident  of  the  western  district 
of  Texas. 

Under  the  act  of  March  3,  1887,  24  Stat, 
at  L.  552,  chap.  373  [U.  S.  Comp.  Stat. 
1901,  p.  514],  as  corrected  hj  that  of  Au- 
gust 13,  1888,  25  Stat,  at  L.  433,  chap. 
806,  actions  may  be  brought  in  anv  dis- 
trict in  which  eiUier  the  plaintiff  or  the  de- 
fendant resides.  We  have  held  that  a  cor- 
poration incorporated  in  one  state  onljr  can- 
not be  compelled  to  answer  in  a  circuit 
court  of  the  United  States  held  in  another 
state,  to  a  civil  suit,  at  law  or  in  equity, 
brought  by  a  citizen  of  a  different  state. 
Shaw  V.  Quincy  Min,  Co,  145  U.  S.  444,  eub 
nom,  Ew  parte  Shaw,  36  L.  ed.  768,  12  Sup. 
Ct  Rep.  935.  But  tJiat  is  not  this  case,  as 
here  the  action  was  brous^ht  bjr  a  citizen  of 
Texas  in  the  district  of  ms  residence. 

The  question  is  whether  under  the  laws  • 
of  "Texas  a  guai;dian  can  sue  in  his  own 
name  to  recover  dama^^  for  injuries  sus- 
tained by  the  ward,  and  it  is  unaffected  by 
the  permanent  domicil  of  the  ward.  Hoyt 
V.  Sprague,  103  U.  S.  613,  26  L.  ed.  585; 
"New  Orleans  y.  QoMtee,  138  U.  S.  595,  606, 
Buh  nom.  New  Orleans  v.  Whitney,  34  L.  ed. 
1102,  1106,  11  Sup.  Ct.  Rep.  428,  431; 
Delaware  County  v.  Diehold  Safe  d  LocIg 
Co,  1.33  U.  S.  473,  488,  33  L.  ed.  674,  680, 
10  Sup.  Ct  Rep.  399. 

It  is  true  that  where  a  state  or  one  of  its 
officials  is  a  mere  figurehead,  a  nominal 
party,  to  a  suit  on  a  sheriff's  or  administra- 
tor's bond,  or  an  action  is  instituted  in  the 
name  of  a  United  States  marshal  on  an  at- 
tachment bond,  the  real  party  in  interest  is 
taken  into  account  on  the  question  of  citi- 
zenship, notwithstanding  *the  general  rule[434) 
that  the  jurisdiction  of  the  F^eral  courts 
depends,  not  on  the  relative  situation  of  tJie 
parties  concerned  in  interest,  but  on  the 
relative  situation  of  the  parties  named  in 
the  record.  But  those  are  instances  of 
merely  formal  parties,  whose  names  are  used 
from  necessity,  and,  as  said  in  New  Orleans 
V.  Qaines,  by  Mr.  Justice  Bradley,  "we 
have  repeatedly  held  that  representatives 
may  stand  upon  their  own  citizenship  in  the 
Federal  couria  irrespectively  of  the  citizen- 
ship of  the  persons  whom  tiiey  represent, — 
sucn  as  executors,  administrators,  guard- 
ians, trustees,  receivers,  etc.  The  evil 
which  the  law  was  intended  to  obviate  was 
the  voluntary  creation  of  Federal  jurisdic- 
tion by  simulated  assignments.  But  assign- 
ments by  operation  of  law,  creating  legal 
representatives,  are  not  within  the  mischief 
or  reason  of  the  law." 

If  in  the  state  of  the  forum  the  generni 
guardian  has  the  right  to  bring  suit  in  his 
own  name  as  such  guardian,  and  does  so,  be 
is  to  be  treated  as  the  party  plaintiff  so  far 
as  Federal  jurisdiction  is  concerned,  even 
though  suit  might  have  been  instituted  in 
the  name  of  the  ward  by  guardian  ad  litem 
or  next  friend.  He  is  liable  for  costs  in  the 
event  of  failure  to  recover  and  for  attor- 
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neys'  fees  to  those  he  employs  to  bring  the 
suit,  and  in  the  event  of  success,  the  amount 
recovered  must  be  held  for  disposal  accord- 
ing to  law,  and  if  he  does  not  pay  the  same 
over  to  the  parties  entitled,  he  would  be  lia- 
ble therefor  on  his  official  bond. 

The  Revised  Statutes  of  TexajB  provide: 

*'Art.  2623.  The  guardian  of  the  estate  is 
entitled  to  the  possession  and  management 
of  all  property  belonging  to  the  ward;  to 
collect  all  debts,  rents,  or  claims  due  such 
ward;  to  enforce  all  obligations  in  his  fa- 
vor ;  to  bring  and  defend  suits  by  or  against 
him;  but  in  the  management  of  the  estate 
the  guardian  shall  be  governed  by  the  pro- 
visions of  this  title. 
If  "Art.  2624.  The  guardian  of  both  person 

^'  and  estate  has  all  the  rights  and  powers, 

and  shall  perform  all  the  duties,  of  the 
guardian  of  the  person  and  of  the  guardian 
of  the  estate." 

''Art.  2627.  The  guardian  of  the  estate 
shall  use  due  diligence  to  collect  all  claims 
(4815]  or  debts  owing  to  the  ward,  and  to  *  recover 
possession  of  all  property  to  which  the  ward 
has  a  title  or  claim;  provided,  there  is  a 
reasonable  prospect  of  collecting  such  claims 
or  debts,  or  of  recovering  such  property; 
and  if  he  neglects  to  use  such  diligence  he 
and  his  sureties  shall  be  liable  for  aJl  dam- 
ages occasioned  by  such  neglect." 

In  Roberta  v.  Sacra,  38  Tex.  580,  it  was 
ruled  that  the  guardian  for  minor  heirs 
might  sue  in  his  own  name  on  a  promissory 
note  payable  to  the  ancestor  of  his  wards 
on  showing  that  they  were  the  only  heirs 
of  the  payee,  and  that  there  was  no  adminis- 
tration on  the  estate. 

In  Houston  &  T,  0,  R.  Co,  v.  Bradley,  45 
Tex.  171,  176,  it  was  held  that  under  a  law 
authorizing  suit  for  death  by  wrongful  act, 
which  provided  that  actions  thereunder 
should  be  "for  the  sole  and  exclusive  bene- 
fit of  the  surviving  husband,  wife,  child,  or 
children,  and  parents  of  the  person  whose 
death  shall  have  been  so  caused,  and  may 
be  brought  by  such  entitled  parties,  or  any 
of  them,"  the  suit  might  properly  be  brought 
in  his  own  name  bv  the  guardian  of  the  es- 
tate of  minor  children  of  the  person  whose 
death  was  caused  by  such  act;  and  the 
court  said :  "It  is  not  regarded  as  material 
whether  the  suit  is  brought  in  the  name  of 
the  guardian  for  his  ward  or  in  the  name  of 
the  ward  by  his  guardian.  By  the  laws  of 
Texas,  the  guardian  of  the  person  is  enti- 
tled to  the  cnarse  and  control  of  the  person 
of  the  ward,  and  the  guardian  of  the  estate 
is  entitled  to  the  possession  and  manage- 
ment of  the  property  belonging  to  the  ward, 
and  to  collect  all  claims  and  aebts  due  him, 
to  enforce  all  obligations  in  his  favor,  and 
to  bring  and  defend  suits  by  or  against 
him." 

And  see  March  v.  WiUher,  48  Tex.  372, 
where  Walker  sued  as  guardian  of  one  of 
three  children,  and  as  next  friend  of  the  two 
others,  and  attention  was  called  in  respect 
of  the  two  to  the  then  statute,  subsequently 
repealed,  providing  for  the  appointment  of  a 
special  guardian  to  prosecute  suits;  and 
Chrif,  C.  dS  B,  F.  R.  Oo,  v.  Styron,  66  Tex. 
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421,  1  S.  W.  161,  in  which  the  action  had 
been  brought  "by  W.  W.  Styron,  next  friend 
of  Millie  Styron,  a  minor,"  and  it  was  de- 
cided that  it  was  not  necessary  "that  the 
pleadings  must  *8how,  m  so  many  words, [436] 
that  the  action  is  brought  by  the  minor  by 
next  friend,"  although  cases  so  ruling  could 
be  found. 

We  are  unable  to  hold  that  the  circuit 
cotuL  erred  in  assuming  that  this  guardian 
had  the  legal  right  to  brin^  the  action  in  his 
own  name,  and  it  is  on  his  citizenship,  and 
not  on  the  citizenship  of  the  ward,  that  the 
jurisdiction  of  the  circuit  court  depended* 

Judgment  affirmed. 


UNITED  STATES,  Appt,, 

9. 

Wn^LIAM  T.  SAMPSON,  Rear  Admiral,  U* 

S.  Navy,  et  al. 

(See  8.  C.  Reporter's  ed.  486,  487.) 

Action — parties  —  substitution  —  death  of 

party. 

The  exigency  presented  by  the  death  of  Rear 
Admiral  Sampson  pending  an  appeal  from 
a  decree  of  condemnation  In  a  libel  In  prlze^ 
filed  in  his  own  behalf  and  in  behalf  of  other 
officers  and  enlisted  men  of  the  United 
States  Navy,  will  be  satisfactorily  met  by 
the  substitution,  to  carry  on  the  proceedings 
in  the  Interest  of  all,  of  Rear  Admiral  Tay- 
lor who  is  among  those  represented  in  the 
litigation  by  counsel,  and  is  within  the  Ju- 
rlsdletion  of  the  court. 

[No.  273.] 

Submitted  October  29,  1902.    Decided  Ja^ 

uary  5,  190S. 

APPEAL  from  the  Supreme  Court  of  the 
District  of  Columbia  to  review  a  decree  i 
of  condemnation  in  a  libel  in  prize  filed  by 
Rear  Admiral  Sampson  in  his  own  behalf 
and  in  behalf  of  oflScers  and  enlisted  men  of 
the  United  SUtes  Navy. 

On  motions  arising  out  of  the  death  of 
Rear  Admiral  Sampson,  substitution  of  Rear 
Admiral  Taylor  ordered. 

Attorney  C^eneral  Knoco  and  Assistant  A<- 
tomey  (General  Hoyt  for  United  States. 

Messrs.  James  H.  Hayden,  Joseph  JT. 
McCammon,  George  A,  King,  William  B. 
King,  WilUam  B,  Harvey,  and  John  Sidney 
Webb  for  appellees. 

The  Olilef  Justice  i 

This  libel  in  prize  was  filed  by  Rear  Ad> 
niiral  Sampson  in*his  own  behalf  and  also 
in  behalf  of  all  of  the  officers  and  enlisted 
men  of  the  United  States  Navy,  who  took 
part  in  the  engagement  off  Santiago  de 
Cuba  on  July  3,  1898,  in  the  supreme  court 
of  the  District  of  Columbia,  and  went  to  a 
decree  of  condemnation  from  which  this  ap- 
peal was  prosecuted. 

On  May  19,  1902,  the  death  of  Rear  Ad- 
miral Sampson  was  suggested  by  the  Attor- 
ney General,  and  a  motion  made  that  *the[487I 
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e&nse  proceed  under  its  then  caption  and 
without  the  subetitution  of  any  other  in- 
diyidual  aa  a  party,  which  was  postponed  to 
the  hearing  of  the  case  on  its  merits. 

That  hearing  has  been  had,  and  counsel, 
in  aid  of  the  court,  have  made  application 
for  the  substitution  of  the  admimstratrix 
of  Admiral  Sampson,  and  submitted  consid- 
erations in  respect  of  the  substitution  also 
of  one  or  more  officers,  as,  and  if,  deemed 
necessary. 

We  think  someone  to  carry  on  the  pro- 
ceedings in  the  interest  of  all  should  be  sub- 
stituted, but  that  it  is  not  necessary  that 
the  personal  representatives  of  those  who 
may  have  deceased  should  come  in,  or  that 
any  person  should  ex  officio  be  designated. 
The  matter  is  merely  one  of  convenience  and 
without  significance  in  itself.  - 

Rear  Admiral  Evans,  Rear  Admiral  Tay- 
lor, Captain  French  £.  Chadwick,  and  oth- 
ers are  represented  in  the  litigation  by 
counsel;  but  Rear  Admiral  Schley  and 
others  are  not.  Of  those  so  represented. 
Rear  Admiral  Evans  is  absent  on  a  foreign 
station,  while  Rear  Admiral  Taylor  is  wiui- 
in  the  jurisdiction.  It  seems  to  us  that  the 
substitution  of  Rear  Admiral  Taylor  will 
satisfactorily  meet  the  exigency,  and  it  v>ill 
he  ordered  aooordingly. 


OSHKOSH  WATERWORKS  COMPANY, 

Plff.  in  Err., 

V.  

CITY  OF  OSHKOSH. 
(See  8.  C.  Reporter's  ed.  487-447.) 

• 

OontraotA — iinpairmeni      of      obligatiof^^ 
change  in  remedy. 

The  obligation  of  contracts  with  a  municipality 
la  not  impaired  by  subsequent  changes  In  its 
charter,  which  protect  It  from  suit  upon 
claims  against  it  which  have  not  first  been 
presented  to  the  city  council  and  wholly  or 
partly  disallowed,  either  by  afiirmatlve  ac- 
tion or  by  the  failure  of  that  body  for  more 
than  sixty  days  to  pass  thereon^  and  pro- 
vide that  disallowance  is  final  and  conclusive 
unless  within  twenty  days  an  appeal  there- 
from be  perfected  to  the  proper  circuit  court. 
In  which  the  case  is  to  be  tried  aa  though  or- 
iginally commenced  therein. 

[No.  76.] 

Argued  November  6,  1902.    Deoided  Janu- 
ary 6,  190$. 
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N  ERROR  to  the  Supreme  Court  of  the 
State  <rf  Wisconsin  to  review  a  judgment 


NoTB. — A9  to  what  law»  are  void  a»  impairing 
obUf^ation  of  oontraet§ — see  notes  to  Franklin 
County  Grsmmar  School  v.  Bailey  (Vt.)  10  L. 
B.  A.  405 ;  Fletcher  v.  Peck,  8  L.  ed.  U.  S.  162 ; 
McCsans  4  F.  Co.  v.  Cltisens*  Trust  &  Surety 
Co.  24  C.  C  A.  20;  and  Montana  Ore-Purchas- 
ing Co.  V.  Boston  &  li.  Consol.  Copper  &  S.  Mln. 
Co.  85  C.  a  A.  12. 

That  impairing  the  remedy  impaire  the  obli- 
gation of  oontraat — see  notes  to  Best  v.  Baum- 
gardner  (Pa.)  1  L.  R.  A.  856 ;  Louisiana  em  rel. 
Banger  v.  New  Orleans,  26  L.  ed.  U.  S.  132; 
and  Phlnney  v.  Phlnney  (Me.)  4  L.  B.  A.  348. 
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which  afRrmed  a  judgment  of  the  trial  court 
sustaining  a  demurrer  to  and  dismissing  a^ 
complaint  in  an  action  against  a  municipal 
corporation  on  its  contract  with  a  water- 
works company.    Affirmed. 

See  same  case  below,  109  Wis.  208,  85  N. 
W.  376. 

The  facts  are  stated  in  the  opinion. 

Mr,  Moaes  Hooper  argued  the  cause  and 
filed  a  brief  for  plaintiff  in  error : 

It  is  well  settled  that  legislation  simply 
modifying  the  remedy  does  not  "impair  the 
obligation  of  the  contract;"  but  where  the 
subsequent  legislation  limits  to  a  remedy  not 
"substantially  e(]uivalent,"  then  it  does  "im- 
pair tlie  obligation  of  the'  contract"  within 
the  meaning  of  the  (institution  of  the 
United  States. 

Oatman  v.  Bond,  15  Wis.  20;  Hasbrouck 
V.  Shipman,  16  Wis.  296;  Nelson  v.  Rowh- 
tree,  23  Wis.  367 ;  Oreen  v.  Biddle,  8  Wheat. 
15,  5  L.  ed.  551 ;  Broneon  v.  Kinsrie,  1  How. 
311,  11  L.  ed.  143;  MoCracken  v.  EoAfxcardy 
2  How.  608,  11  L.  ed.  397;  Howard  v.  Bug- 
bee,  24  How.  461,  16  L.  ed.  763;  Walker  v. 
Whitehead,  16  Wall.  314,  21  L.  ed.  367; 
Tennessee  v.  Sneed,  96  U.  S.  69,  24  L.  ed. 
610;  Edwards  v.  Kearzey,  96  U.  S.  595,  24  L. 
od.  793;  Brine  v.  Eartfotd  F,  Ins,  Co,  96  U. 
S.  627,  24  L.  ed.  858;  Seibert  v.  Lewis,  12^ 
U.  S.  284,  sub  nam,  Seibert  v.  United  States^ 
30  L.  ed.  1161,  7  Sup.  Ct  Rep.  1190;  Mo- 
Qahey  v.  Virginia,  135  U.  S.  662,  30  L.  ed. 
304,  10  Sup.  Ct  Rep.  972;  Bamitz  v.  Bever- 
ly,  163  U.  S.  118,  41  L.  ed.  93,  16  Sup.  Ct. 
Rep.  1042;  Bhapleigh  v.  San  Angela,  167  IT. 
S.  646,  42  L.  ed.  310,  17  Sup.  C;t.  Rep.  957. 

When  we  attempt  the  process  of  "filtering" 
the  claim  through  the  common  council  we 
are  met  with  an  entirely  different  policy 
from  that  relating  to  ordinary  actions. 

Telford  v.  Ashland,  100  Wis.  238,  75  N. 
W.  1006;  PUpno  Mfg,  Co.  v.  Rasey,  69  Wis. 
246,  34  N.  W.  85 ;  Mason  v.  Ashland,  98  Wis. 
540,  74  N.  W.  367 ;  Outta  Percha  d:  R.  Mfg. 
Co.  V.  Ashland,  100  Wis.  232,  75  N.  W.  1007 ; 
Oshkosh  Waterworks  Co.  v.  Oshkosh,  10^ 
Wis.  83,  81  N.  W.  1040. 

This  is  a  special  law  suspending  action 
for  60  days  and  thereafter  indefinitely,  on 
these  claims  against  this  defendant  city.  As- 
to  this  existing  contract,  it  is  unconstitu- 
tional  for  that  reason. 

Tennessee  v.  Sneed^  96  U.  S.  69,  24  L.  ed. 
610. 

JIfr.  John  F.  Kluwia  argued  the  cause- 
and  filed  a  brief  for  defendant  in  error: 

The  right  of  a  creditor  to  any  particular 
remedy  is  not  a  vested  right  in  the  continu- 
ance of  any  special  mode  of  procedure,  or 
the  perpetuation  of  any  remedy  or  remedial 
process  which  can  be  modified  or  abolished 
without  impairing  or  taking  away  the  right 
itself. 

2  Beach,  Modem  Law  of  Contracts,  )• 
1667;  Bird  v.  Keller,  77  Me.  270;  Chaff e  v. 
Aaron,  62  Miss.  29;  Rich  v.  Flanders.  39  N. 
H.  304. 

Changes  in  the  forms  of  actions  and  modea 
of  proceedings  do  not  amount  to  an  impair- 
ment of  the  obligations  of  the  contract,  if 
any  adequate  and  efficacious  remedy  be  left 
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2  Beach,  Modern  Law  of  Contracts,  1667- 
1668;  yew  Orleans  City  &  Lake  R,  Co.  ▼. 
Louisiana,  157  U.  S.  219,  39  L.  ed.  679,'.15 
Sup.  Ct.  Rep.  581;  Connecticut  Mut.  L.  Ins, 
•Co,  T.  Cushman,  108  U.  S.  51,  27  L.  ed.  648, 
2  Sup.  Ct.  Rep.  236;  MoGahey  v.  Virffinia, 
135  U.  S.  693,  34  L.  ed.  314,  10  Sup.  Ct.  Rep. 
«72;  Cooley,  Const.  Lira.  2^5,  286;  Light- 
foot  V.  ColCf  1  Wis.  26;  Von  Baumbaoh  v. 
Bade,  9  Wis.  559,  76  Am.  Dec.  283;  Stark- 
^ceather  v.  Hawes,  10  Wis.  125;  Cornell  v. 
Hiohejis,  11  Wis.  368;  Streuhel  ▼.  MiluHiukee 
^  M.  R,  Co,  12  Wis.  67 ;  Oatman  v.  Bond,  15 
Wis.  20 ;  State  ex  rel.  Sautter  v.  Madison,  15 
Wis.  30;  Paine  v.  Woodworth,  15  Wis.  298; 
Bashrouck  v.  Shipman,  16  Wis.  296;  Belsby 
V.  Redlon,  19  Wis.  17;  Nelson  v.  Rountree, 
-23  Wis.  367 ;  Sydnor  v.  Palmer,  32  Wis.  406; 
Northtoesttrn  Mut.  L,  Ins,  Co.  v.  Neeves^  46 
Wis.  147,  49  N.  W.  832 ;  Lee  v.  Buokheit,  49 
Wis.  64,  4  N.  W.  1077 ;  Rosenthal  v.  Wefce,  58 
Wis.  621,  17  N.  W.  318;  Hall  v.  ifanA^,  79 
Wis.  229,  48  N.  W.  385 ;  Second  Ward  Sav, 
Bank  v.  Schrank,  97  Wis.  250,  39  L.  R.  A. 
^69,  73  N.  W.  31,  37;  Eau  Claire  Nat.  Bank 
▼.  Macauley,  101  Wis.  304,  77  N.  W.  176; 
Peninsular  Lead  d  Color  Works  v.  Union  Otl 
<6  Paint  Co,  100  Wis.  488,  42  L.  R.  A.  331, 
76  N.  W.  359;  Bronson  v.  Kinzie,  1  How. 
511,  11  L.  ed.  143;  McCullough  ▼.  Virginia, 
172  U.  S.  102,  43  L.  ed.  382,  19  Sup.  Ct  Rep. 
134. 

Where  the  charter  of  a  corporation  re- 
•quired  service  of  process  on  its  president,  & 
subsequent  statute  authorizing  service  on 
-other  officers  did  not  impair  the  contract. 

Cairo  d  F,  R,  Co,  v.  Heoht,  95  U.  S.  168, 
24  L.  ed.  423. 

A  law  authorizing  service  of  process  on 
the  mayor  or  clerk  may  be  chan|;ed  to  require 
service  on  the  mayor,  without  impairing  the 
obligation  of  a  contract. 

Perkins  v.  Watertown,  5  Bias.  320,  Fed. 
Cas.  No.  10,991. 

Modifications  of  proceedings,  imposing 
either  increased  burdens  or  increased  time, 
have  been  recognized  as  a  legitimate  exercise 
of  the  legislative  power  over  remedies  and 
procedure. 

Von  Baunihaoh,  v.  Bade,  9  Wis.  559,  76 
Am.  Dec.  283;  Starkweather  v.  Eavoes,  10 
Wis.  125 ;  Lee  v.  Buokheii,  49  Wis.  54,  4  N. 
W.  1077 ;  'Relyea  v.  Tomahawk  Paper  d  Pulp 
Co,  102  Wis.  301,  78  N.  W.  412;  Vance  v. 
Vanoe,  108  U.  S.  514,  27  L.  ed.  808,  2  Sup. 
Ct.  R^.  854 ;  Clark  v.  Martin,  49  Pa.  299. 

(438]     ''Mr.  Justice  Harlan  delivered  the  opin- 
ion of  the  court: 

This  case  presents  a  question  under  the 
clause  of  the  Constitution  of  the  United 
States  which  prohibits  a  state  from  pass- 
ing a  law  impairing  the  obligation  of  con- 
tracts. 

The  question  arose  upon  demurrer  by  the 
defendant,  Uie  city  of  Oshkosh,  to  the  com- 
plaint filed  against  it  on  the  16th  day  of 
June,  1900,  by  the  Oshkosh  Waterworks 
Company,  a  municipal  corporation  of  Wis- 
consin. The  principal  ground  of  demurrer 
was  that  the  complaiz7t  did  not  state  facts 
autficient  to  constitute  a  cause  of  action. 
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The  complaint  set  forth  two  causes  of 
tion,  on  the  first  one  of  which  the  company 
claimed  a  judgment  for  $4,085,  which  was 
alleged  to  be  due  from  the  citr  under  an 
agreement  made  between  it  and  the  com- 
pany on  June  18th,  1883,  in  reference  to 
the  building  and  maintaining  by  the  com- 
pany of  a  waterworks  plant  for  supplyinz 
water  for  domestic  ana  fire  purposes,  and 
the  renting  of  public  fire  hydrants. 

On  the  second  cause  of  action  the  com- 
pany asked  a  judgment  for  $1,060,  which 
amount  was  claimed  under  an  agreement  of 
the  31st  day  of  August,  1891,  having  refer- 
ence to  the  company's  extensions  of  its  then- 
existing  mains,  and  the  rentals  to  be  paid 
by  the  city  for  hydrants  to  be  located  on 
such  extensions. 

After  the  contract  of  1883  was  made,  the 
charter  of  the  city  was  amended  and  re- 
vised,—the  revision  taking  effect  March 
23d,  1891.  *The  revised  charter  contained  [489] 
certain  provisions  as  to  suits  against  the 
city,  imposing  on  suitors  conditions  or  re- 
Istrictions  that  did  not  nreviously  exist. 

The  company  insisted  that  the  revised 
charter  could  not  be  applied  to  this  suit 
without  impairing  the  obii^jation  of  its  con- 
tracts with  the  city.  This  view  was  re- 
jected by  the  state  court,  the  demurrer  was 
sustained,  and  the  suit  dismissed. 

The  general  principles  which  must  con- 
trol in  determining  whether  a  state  enact- 
ment impairs  the  obligation  of  contracts 
have  become  so  firmly  established  by  the  de- 
cisions of  this  court  that  any  further  dis- 
cussion of  their  soundness  would  be  inap- 
propriate. It  is  only  necessary  to  recall 
them,  and  then  ascertain  their  applicabil- 
ity to  the  particular  state  legislation  now 
alleged  to  be  repugnant  to  the  Constitution 
of  l£e  United  States. 

It  is  well  settled  that  while,  in  a  general 
sense,  the  laws  in  force  at  the  time  a  con- 
tract is  made  enter  into  its  obligation,  par- 
ties have  no  vested  right  in  the  particular 
remedies  or  modes  of  procedure  then  exist- 
iuj^.  It  is  true  the  legislature  may  not 
withdraw  all  remedies,  and  thus«  in  effect, 
destroy  the  contract;  nor  may  it  impose 
such  new  restrictions  or  conditions  as  would 
materially  delay  or  embarrass  the  enforce- 
ment of  rights  under  the  contract  according 
to  the  usual  course  of  justice  as  established 
when  the  contract  was  made.  Neither 
could  be  done  without  impairing  the  obliga- 
tion of  the  contract.  But  it  is  equally  well 
settled  that  the  legislature  may  modify  or 
change  existing  remedies,  or  prescribe  new 
modes  of  procedure,  without  impairing  the 
obligation  of  contracts,  provided  a  sub- 
stantial or  efficacious  remedy  remains  or  is 
given,  by  means  of  which  a  party  can  en- 
force his  rights  under  the  contract.  Oreen 
V.  Biddlc,  8  Wheat.  1,  85,  5  L.  ed.  547,  568 ; 
Bronson  v.  Kinzie,  1  How.  311,  317,  11  L. 
ed.  143,  145;  Planters'  Bank  v.  Sharp,  6 
How.  301,  327,  12  L.  ed.  447,  458;  Walker 
V,  Whitehead,  16  Wall.  314,  317,  21  L.  ed. 
357;  Murray  V.  Charleston,  96  U.  S.  432, 
438,  24  L.  ed.  760;  Edwards  v.  Kearzey,  96 
U.  S.  595,  601,  24  L.  ed.  793,  796;  Vanoe  v. 
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Vance,  108  U.  S.  514,  518,  27  L.  ed.  808,  810, 
2  Sup.  Ct.  Rep.  854;  McOahey  v,  Virginia, 
135  U.  8.  685,  603,  34  L.  ed.  312,  314,  10 
Sup.  Ct.  Rep.  972;  BarrUtg  y.  Beverly,  163 
U.  S.  118,  41  L.  ed.  93,  16  Sup.  Ct.  Rep. 
1042;  McCuUough  v.  Virginia,  172  U.  8. 
102,  104,  43  L.  ed.  382,  383,  19  Sup.  Ct.  Rep. 
134.  The  decisions  of  the  supreme  court 
of  Wisconsin  as  to  what  are  to  be  deemed 
(4MO]l&ws  impairing  the  obligations  *of  contracts 
are  in  harmony  with  the  decisions  of  this 
court.  Lightfoot  v.  Cole,  1  Wis.  26,  34; 
Van  Bauvibach  v.  Bade,  9  Wis.  559,  76  Am. 
Dec.  283;  Paine  v.  Woodtcorth,  15  Wis. 
298;  yorthtoeatem  Mut.  L.  Ins,  Co.  v.  Nee- 
ves,  46  Wis.  147,  49  N.  W.  832;  Lee  v. 
Btickheii,  49  Wis.  54,  4  N.  W.  1077;  Roa- 
enthal  v.  Wehe,  58  Wis.  621,  17  N.  W.  3d8. 

Havin|^  these  principles  in  view,  we  pro- 
ceed to  inouire  whether  the  revised  charter 
of  Oshkosh  so  changed  existing  remedies 
for  the  enforcement  of  contract  rights 
against  municipal  corporations  as  to  im- 
pair the  obligauon  of  the  contract  made  in 
1883  between  the  waterworks  company  and 
the  city. 

By  the  act  of  the  Wisconsin  legislature 
revising  and  amending  the  charter  of  the 
4*lty  of  Oshkosh,  that  municipal  corporation 
was  made  capable  of  suin^  and  being  sued 
an  all  courts  of  law  and  equity.  2  Wis. 
Laws  1883,  p.  687,  chap.  1,  §  1.  The  same 
act  provideci  that  all  moneys,  credits,  and 
demands  of  the  city  should  be  under  the 
control  of  the  common  council,  and  "be 
drawn  out  only  upon  the  order  of  the 
mayor  and  city  clerk,  duly  authorized  by 
the  vote  of  the  common  council."  2  Wis. 
Laws  1883,  p.  724,  chap.  7,  §  1.  It  was 
further  provided  that  "any  account  or  de- 
mand against  the  city,  before  acted  on  or 
paid,  the  council  may  require  the  same  to 
oe  verified  by  affldavit,  except  salaries  and 
amounts  previously  fixed  or  determined  by 
law,  and  any  person  who  shall  falsely  swear 
to  any  such  amount  or  demand  shall  be 
•deemed  guilty  of  perjury,  and  shall  be  pun- 
ished according  to  law."  2  Wis.  Laws  1883, 
p.  726.  chap.  7,  §  10. 

The  supreme  court  of  Wisconsin,  in  its 
•opinion,  states  that,  except  for  the  above 
restrictions  upon  the  payment  of  money,  the 
-city  of  Oshkosh  was,  in  1883,  subject  to  be 
sued  upon  contract  liability  like  any  pri- 
vate person  or  corporation. 

But  by  the  city's  amended  charter  of 
1891  certain  changes  were  made,  and  the 
<]iiestion  is  whether  those  changes,  if  ap- 
plied to  the  contract  of  1^83,  would  impair 
Its  obligation.  2  Wis.  Laws  1891,  p.  321, 
chop.  59. 

The  revised  charter  retained  substantial- 
ly the  above  provisions  in  the  charter  of 
1883,  and  the  following,  among  other,  addi- 
tions, were  made: 
(441]  *'*S€C.  4.  No  action  shall  be  maintained  by 
any  person  against  the  city,  upon  any  claim 
or  demand,  until  such  person  shall  first 
have  presented  his  claim  or  demand  to  the 
common  council  for  allowance,  and  the 
same  shall  have  been  disallowed  in  whole 
or  in  part:  Provided,  That  the  failure  of 
187  U.  8. 


such  common  council  to  pass  upon  such 
claim  within  sixty  davs  after  the  presenta- 
tion thereof  shall  be  deemed  a  disallowance 
thereof. 

**Sec.  5.  The  determination  by  the  com- 
mon council,  disallowing  in  whole  or  in 
part  any  claim,  shall  be  final  and  conclu- 
sive, and  a  bar  to  any  action  in  any  court 
founded  on  such  claim,  unless  an  appeal 
shall  be  taken  from  the  decision  of  such 
common  council,  as  in  this  act  provided. 

"Sec.  6.  Whenever  any  claim  against  Uie 
dty  shall  be  disallowed  in  whole  or  in  part 
by  the  common  council,  such  person  may  ap- 
peal from  the  decision  of  such  common 
council,  disallowing  said  claim,  to  the  cir- 
cuit court  of  the  county  in  whicb  the  city 
is  situated,  by  causing  a  written  notice  of 
such  appeal  to  be  served  on  the  clerk  of  the 
city  within  twenty  days  after  making  the 
decision  disallowing  such  claim ;  and  by  exe- 
cuting a  bond  to  the  city  in  the  sum  of 
$150,  with  two  sureties,  to  be  approved  bv 
tlie  cit^  attorney  and  comptroller,  condi- 
tioned for  the  faithful  prosecution  of  such 
appeal,  and  the  payment  of  all  costs  that 
shall  be  adjudged  against  the  appellant  in 
the  circuit  court.  The  clerk,  in  case  such 
app^  is  taken,  shall  make  a  brief  state- 
ment of  the  proceedings  had  in  the  case  be- 
fore the  common  council,  with  its  decision 
thereon,  and  shall  transmit  the  same,  to- 
gether with  all  the  papers  in  the  case,  to 
the  clerk  of  the  circuit  [court]  of  the 
county.  Such  case  shall  be  entered,  tried, 
and  determined  in  the  same  manner  as 
cases  originally  commenced  in  such  court: 
Provided,  hotcever.  That  whenever  an  ap- 
peal is  taken  from  the  allowance  made  iy 
the  common  council  upon  any  claim,  aJid 
the  recovery  upon  such  appeal  shall  not  ex- 
ceed the  amount  allowed  by  the  common 
council,  exclusive  of  interest  upon  such  al- 
lowance, the  appellant  shall  pay  the  costs 
of  appeal,  whicn  shall  be  deducted  from  the 
amount  of  the  recovery;  and  when  the 
amount  of  costs  exceeds  tJie  amount  recov- 
ered, judgment  *shall  be  rendered  againBt[442] 
the  appellant  for  the  amount  of  such  ex- 
cess." 2  Wis.  Laws  1891,  p.  412,  chap.  21,  §  6. 

It  is  not  alleged  in  l^e  complaint  that 
the  waterworks  company,  before  commenc- 
ing this  action,  presented  its  claims  to  the 
common  council  for  allowance. 

The  company  contends  that,  if  the  above 
provisions  are  construed  to  mean  what  the 
supreme  court  of  Wisconsin  have  declared 
similar  provisions  in  other  municipal  char- 
ters to  mean,  then  such  burdens  and  re- 
strictions have  been  imposed  upon  the  en- 
forcement of  its  contract  with  the  city  of 
Oshkosh  as  to  impair  its  obligation^  This 
:4iiggestion  renders  it  necessary  to  ascertain 
the  import  of  those  decisions. 

In  Drinkwine  v.  Eau  Claire,  83  Wis.  428, 
430,  53  N.  W.  673,  it  appeared  that  Drink- 
wine  preferred  a  claim  against  the  city  of 
Eau  Claire,  which  was  disallowed  by  the 
common  council.  He  appealed  from  that 
Action  of  the  council,  and  executed  a  bond 
which  recited  that  he  had  appealed  to  the 
circuit   court   of  Eau  Claire    county,  and 
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conditioned  for  the  payment  of  all  costs 
that  should  be  adjudged  against  him  by  the 
court  aforesaid,  and  not  generally  by  the 
court,  as  prescribed  by  the  statute.  It  was 
contended  that  the  bond  was  insuflicient, 
since,  in  tlie  event  of  a  change  of  venue  in 
the  case,  the  surety  would  not  be  bound  by 
a  judgment  for  costs  in  the  court  that  ac- 
tually tried  the  case.  After  referring  to 
prior  cases  in  that  and  in  other  courts,  par- 
ticularly to  Sharp  v.  Bedell,  10  111.  88,  in 
which  it  had  been  held  that  if  an  appellant 
failed  to  comply  substantially  with  the  r€^ 
quirements  of  the  statute  in  relation  to 
the  perfecting  of  appeals,  the  circuit  court 
did  not  acquire  jurisdiction  of  the  person 
of  the  opposite  party  or  of  the  subject-mat- 
ter, and  should  dismiss  the  appeal,  the  su- 
preme court  of  Wisconsin  said:  "The 
liabilily  of  a  surety  is  atrtctiaeimi  juris, 
and  cannot  be  extended  by  implication.  He 
has  a  right  to  stand  on  the  exact  words  of 
his  contract.  .  .  .  The  deviation  from 
the  statutory  requirement  is  one  of  sub- 
stance. The  surety  may  have  been  quite 
willing  to  enter  into  the  engagement  to  pay 
the  costs,  if  the  appellant  should  be  defeated 
on  a  trial  in  Eau  Claire  county,  in  the  city 
where  tho  allied  cause  of  action  arose, 
and  quite  unwuling  to  undertake  for  the 
[448]  payment  *of  the  costs,  in  like  event,  of  a 
trial  in  a  distant  county,  greatly  increased 
by  the  travel  of  witnesses  and  the  costs  of 
subpcsnainff  them.  A  similar  ruling  in 
Myrea  v.  Parker,  0  Ohio  St.  502-504,  sus- 
tains the  conclusion  at  which  we  have  ar- 
rived, that  the  bond  under  consideration 
is  not  a  substantial  compliance  with  the 
statute."  The  ruling  in  the  Drinkwine 
Oaae  was  reaffirmed  in  Oahkoah  Waterworka 
Co.  V.  Oahkoah,  106  Wis.  85,  81  N.  W.  1040, 
and  in  other  cases. 

In  Maaon  v.  Aahland,  08  Wis.  540-547,  74 
N.  W.  357,  359j  it  was  held  that,  under  the 
charter  of  the  city  of  Ashlanc^  the  ri^ht  of 
M>peal  from  the  disallowance  of  a  claim  by 
t£e  common  council  waa  perfect  at  the  ex- 
piration of  sixty  days  from  the  filing  of  the 
claim  with  its  clerk/ and  that  the  claimant 
"was  obliged  to  exercise  it  within  the  twen- 
ty days  allowed  by  statute,  or  be  forever 
Mrred  from  thereafter  prosecutinj^  his 
claim  in  any  court,"— citing  Flemtng  v. 
Appleion,  55  Wis.  90,  12  N.  W.  402,  and 
Koch  V.  Aahland,  83  Wis.  361,  53  N.  W.  674. 

In  Telford  v.  Aahland,  100  Wis.  238,  75 
N.  W.  1006,  it  was  adjudged  that,  as  the  ob- 
jection that  the  appeal  was  not  taken  with- 
in twenty  days  after  the  adverse  action  of 
the  council  goes  to  the  jurisdiction  of  the 
subject-matter,  it  may  be  raised  for  the  first 
time  in  the  appellate  court. 

In  Seegar  y,  Aahland,  101  Wis.  515,  77  N. 
W.  880,  it  was  held  that  under  a  provision 
in  a  city  charter  to  the  effect  that  in  case 
any  person  presented  his  claim  or  demand 

2;ainst  the  dty,  which  the  common  council 
sallowed  in  whole  or  in  part,  the  council 
"shall  not  again  consider  or  allow  sucli 
daim,"  its  failure  to  act  upon  a  claim  with- 
in sixty  days  after  being  presented  wa!« 
equivalent  to  a  disallowance, — the  right  to 
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appeal  therefrom  expiring  in  twenty  days 
alter  such  disallowance. 

Accepting  these  decisions  as  our  guide  in 
determining  the  meaning  and  effect  of  the 
provisions  in  the  revised  charter  of  Osh- 
kosh,  we  perceive  no  reason  for  holding  that 
the  change  in  remedies  made  by  that  char- 
ter impair,  in  the  constitutional  sense,  the 
obligation  of  the  contract  of  1883  between 
the  waterworks  company  and  the  city. 

The  requirement  that  a  claim  or  demand 
against  the  city  should  be  presented  to  the 
common  council  and  be  disallowed,  *in  whole [444} 
or  in  part,  before  the  city  can  be  subjected 
to  suit  upon  it,  is  a  reasonable  regulation  for 
the  protection  of  the  city  against  the  cost 
of  unnecessary  litigation.  It  does  not  af- 
fect the  substance  of  the  creditor's  rights 
without  being  unreasonahly  delayed,  to  in- 
stitute an  action  against  the  city.  It  only 
stays  his  hand  until  the  city  has  full  op- 
portunity to  look  into  his  claim  before  pay- 
ing or  refusing  to  pay  it.  Nor  does  the 
al^ve  regulation  unduly  obstruct  the  cred- 
itor; for  by  it  the  dty  is,  in  effect,  allowed 
only  sixty  days  for  such  examination,  and 
the  creditor  is  protected  against  a  vexatious 
or  indefinite  delay  by  the  provision  that  the 
failure  of  the  council,  for  dxty  days,  to 
pass  upon  the  claim  shall  be  deemed  a  dis- 
allowance thereof,  and  the  creditor  may  at 
once  appeal  to  the  drcuit  court  of  the  coun- 
ty. In  that  court  the  necessary  issues  can 
be  framed,  under  the  direction  of  the  courts 
and  according  to  the  usual  modes  of  plead- 
ing, and  the  rights  of  the  parties  judicially 
ascertained  and  enforced. 

Equally  without  merit  is  the  objection  to 
that  clause  of  the  revised  charter  making^ 
the  disallowance  of  a  claim,  in  whole  or  in 
part,  by  the  council,  final  and  conclusive 
unless  an  appeal  be  taken  to  the  circuit 
court  of  the  cOUnb^  within  a  prescribed 
time.  We  take  it  that  the  purpose  of  that, 
provision  was  to  protect  the  public  against 
the  dangers  attending  persistent  and  fre- 
quent applications  to  tne  common  council 
after  it  had  once  acted,  and  to  compel 
claimants  to  proceed  with  promptness  while- 
all  the  facts  connected  with  thdr  demands 
were  fresh  in  the  minds  of  the  members  of 
the  ooundl.  This  is  a  wholesome  regula- 
tion, of  which  no  creditor  can  justly  com- 
plain, since  the  charter  enables  him,  with- 
out serious  dday,  after  the  disallowance  of 
Ills  claim,  to  invoke  the  jurisdiction  of  a 
court  of  general  jurisdiction  for  the  en- 
forcement of  such   claim. 

But  it  is  earnestly  insisted  by  the  wa- 
terworks company  t^at  the  provision  re- 
quiring an  appeal  from  the  disallowance  of 
a  claim  to  be  perfected  within  twenty  days 
thereafter  is  so  unreasonable,  in  the  matter 
of  time,  as,  by  its  necessary  operation,  to 
impair  the  obligation  of  its  contracts  with 
the  city.  We  cannot  assent  to  this  view. 
The  time  within  which  the  creditor  must 
perfect  his  appeal  is  undoubtedly  short. 
But  it  is  ^sufficient  for  the  purpose  of  ena-[445*) 
bling  him  to  get  his  esse,  with  reasonable 
despatch,  into  the  circuit  court  and  have  its- 
judgment  as  to  his  claim  against  the  city, 

187  U.  S^ 


IMS. 


Pacific  Btbam  Whalinq  Co.  y.  United  8tatbb. 


445-447 


^th  the  same  right  that  other  litigants 
liave  to  take  the  case  to  the  highest  court 
•of  the  state.  Here  again  is  disclosed  the 
purpose  of  the  legislature  to  bring  to  a 
speedy  conclusion  all  disputes  as  to  claims 
«<^aiiist  tlie  city.  It  surely  was  competent 
for  the  legislature  to  effect  such  an  object, 
und  it  cannot  be  said,  as  matter  of  law,  that 
a  provision  requiring  the  creditor,  within 
twenty  days  after  the  disallowance  of  liis 
<;laini,  to  serve  notice  of  appeal  on  tlie  city 
clerk,  materially  affects  or  obstructs  the 
presentation  of  his  claim  to  the  proper  cir- 
cuit court. 

Objection  is  also  made  to  the  requirement 
in  the  new  charter  that  the  appeal  bond 
shall  be  approved  by  both  the  ci^  attorney 
and  comptroller.  In  support  of  that  ob- 
jection it  is  said  that  one  or  the  other  or 
both  of  those  officers  might  be  absent  from 
the  city  at  the  time  the  bond  is  tendered  by 
tlie  creditor;  also,  that  one  or  both  of  them 
might  object  to  the  bond  when  he  ou^ht  to 
accept  it  as  sufficient.  But  these  contingen- 
cies may  never  arise.  They  certainly  have 
not  arisen  In  respect  of  the  claim  of  the 
waterworks  company,  for  it  is  not  alleged 
that  the  company  ever  presented  its  claim 
to  the  common  council  for  allowance,  and 
consequently  had  no  occasion  to  tender  the 
city  attorney  and  comptroller  an  appeal 
bond.  Besides,  it  is  not  at  all  clear  thi^ 
the  revised  charter  requires,  as  a  condition 
of  the  right  to  appeal,  that  a  bond  be  exe- 
cuted by  the  crelitor  within  twenty  days 
after  the  disallowance  of  his  claim  by  the 
common  council.  It  does  expressly  require 
that  the  notice  of  appeal  snail  be  served 
within  that  time  on  the  clerk  of  the  citv, 
but  no  such  absolute  requirement  is  made 
as  to  the  time  within  which  the  appeal  bond 
must  be  executed.  It  may  be  that  a  con- 
struction that  would  defeat  the  creditor's 
appeal,  because  of  the  absence  of  the  city 
attorney  and  comptroller,  or  either  of  them, 
at  the  time  a  bond  is  tendered  for  their 
approval,  or  a  refusal  to  approve  a  bond 
that  was  sufficient,  would  make  the  revised 
charter,  in  its  application  to  such  a  case, 
repugnant  to  the  contract  clause  of  the 
Constitution.  But  no  such  case  is  now  pre- 
{446]Bented,  and  no  such  question  *as  that  sug- 
gested need  be  now  deciued.  It  should  not 
be  assumed  that  the  right  of  appeal  will  be 
lost  where  the  creditor  has  done  all  that 
was  required  in  order  to  perfect  his  appeal.' 
As  the  waterworks  company  does  not  allege 
that  it  presented  its  claim  to  the  common 
council  for  allowance,  it  is  not  in  a  posi- 
tion to  ask  a  judicial  determination  of  a 
.    question  that  cannot  arise  in  this  case. 

Another  objection  remains  to  be  noticed. 
It  is  founded  on  the  decision  in  Drinhwine 
V.  Eau  Claire,  83  Wis.  428,  430,  53  N.  W. 
C73,  in  which  it  was  held  that  the  appeal 
bond  provided  in  the  charter  of  Eau  Claire 
must  relate  to  costs  as  adjudged  by  the  cir- 
cuit court,  and  not  by  the  circuit  court  of 
any  named  county.  We  have  seen  what 
were  the  reasons  that  governed  the  supreme 
court  of  Wisconsin  in  so  interpreting  a  pro- 
▼ision  similar  to  the  one  here  in  question  in 
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the  revised  charter  of  the  city  of  Oshkosh. 
If  that  interpretation  was,  as  suggested, 
too  technical,  it  would  not  follow  that  the 
charter  thus  construed  would  impair  the 
obligation  of  contracts.  It  would  be  ex- 
traordinary if  this  court  should  hold  the 
new  remedies  and  modes  of  procedure  pro- 
vided by  the  revised  charter  to  be  illegal  be- 
cause of  the  possibility  that  a  creditor 
might,  by  mistake  or  carelessness,  execute 
a  bond  not  conditioned,  as  required  by  that 
charter,  for  the  payment  of  the  costs  ad- 
judged by  the  circuit  court,  generally,  but 
by  a  named  circuit  court. 

As  to  the  contention  that  the  obligation 
of  the  contract  of  August  31sty  1891,  was 
impaired  by  the  revised  charter,  it  is  suffi- 
cient to  say  that  that  charter  went  into  op- 
oration  March  23d,  1891.  The  contract  of 
1801  was  a  new  contract,  independent  el 
that  of  1883,  and  the  waterworks  company 
could  not,  therefore,  say  that  its  obligation 
was  impaired  by  a  statute  in  force  at  the 
time  the  contract  was  made.  The  contract 
clause  of  the  Constitution  of  the  United 
States  has  reference  only  to  a  statute  of  a 
state  enacted  after  the  making  of  the  con- 
tract whose  obligation  is  alleged  to  have 
been  impaired.  Lehigh  Water  (Jo.  v.  EoB' 
roti,  121  U.  S.  388,  301,  30  L.  ed.  1059,  1000, 
7  Sup.  Ct.  Rep.  016;  Pinney  v.  Nelson,  183 
U.  S.  144,  147,  46  L.  ed.  125,  127,  22  Sup. 
Ct.  Rep.  52;  New  Orleans  Waterworks  Co* 
V.  Jjouxsiana,  185  U.  S.  336,  351.  46  L.  ed. 
036,  943.  22  Sup.  Ct  Rep.  00 if  If,  how- 
ever, the  agreement  of  1801  had  such  con- 
nection with  that  of  1883  that  they  may  be 
regarded  as  one  agreement,  *then  what  has  [4M7] 
been  said  as  to  Sie  application  of  the  re- 
vised charter  to  the  contract  of  1883  ap- 
plies, in  all  respects,  to  that  of  1801.  The 
obligation  of  neither  contract  was  impaired 
by  the  charter  of  1891. 

We  have  noticed  all  the  points  that  re- 

Suire  consideration,  and  adjudge,  therefore, 
hat  the  changes  made  by  tiie  revised  char- 
ter of  Oshkosh,  in  respect  of  remedies  for 
the  enforcement  of  claims  against  that  city, 
provided  for  its  creditors  a  substantial  and 
adequate  remedy,  and  therefore  did  not  im- 
pair the  obligation  of  contracts  with  that 
municipal  corporation. 

The  judgment  of  the  Supreme  Court  ef 
Wisconsin  must  he  affirmed. 
It  Is  so  ordered. 


PACIFIC  STEAM  WHALING  COMPANY, 

Appt,, 

V, 

UNITED  STATES. 

(See  S.  C.  Reporter's  ed.  447-454.) 

Appeal — from  order  granting  license, 

A  proceeding  to  obtain  from  the  district  coart 
of  the  United  States  for  the  district  of  Alas- 
ka the  license  for  ocean  and  coastwise  ves- 
sels plying  In  Alaskan  waters  prev^ribed  by 
the  act  of  Congress  of  March  3,  1890,  |  460 
(30  SUt.  at  L.  1253,  1336,  chap.  429),  is  not 
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an  action  or  suit  In  which  a  final  Judgment 
can  l>e  rendered  from  which  petitioners  can 
appeal  to  the  Supreme  Court  of  the  United 
States,  although  their  petition  ia  coupled 
with  a  protest  against  being  compelled  to 
take  out  such  a  license. 

[No.  26.1 

Argu€d  December  8,  1902.    Decided  Janu- 
ary 5,  190$, 

APPEAL  from  the  District  Court  of  the 
United  Stales  for  the  District  of  Alas- 
ka to  review  an  order  entered  in  a  proceed- 
ing to  obtain  a  license  for  ocean  and  coast- 
wise vessels  plying  in  Alaskan  waters.  A/- 
firmed. 

See  same  case  below,  99  Fed.  334. 

Statement  by  Mr.  Justice  Brewers 

Section  460  of  the  act  of  March  3,  1899 
(30  Stat,  at  L.  1253,  1336,  chap.  429),  enti- 
tled '*An  Act  to  Define  and  Punish  Crimes 
in  the  District  of  Alaska,  and  to  Provide  a 
Code  of  Criminal  Procedure  for  Said  Dis- 
trict," reads: 
(448]  *'*That  any  person  or  persons,  corpora- 
tion or  company,  prosecuting,  or  attempting 
to  prosecute,  any  of  the  foUowing  lines  of 
business  within  the  district  of  Ala/»ka  shall 
first  apply  for  and  obtain  license  so  to  do 
from  a  district  court,  or  a  subdivision  thereof 
in  said  district,  and  pay  for  said  license  for 
tbe  respective  lines  of  business  and  trade  as 
•    follows,  to  wit:" 

Then  follows  a  list  of  forty-two  callings 
and  occupations,  among  which,  applicable  to 
the  present  case,  are  the  following: 

''Fisheries:  Salmon  canneries,  four  cents 
per  case;  salmon  salteries,  ten  cents  per  bar- 
rel ;  fish-oil  works,  ten  cents  per  barrel ;  fer- 
tilizer works,  tw^ity  cents  per  ton. 


«( 


'Ships  and  shipping:  Ocean  and  coast- 
wise vessels  doing  local  business  for  hire 
plying  in  Alaslom  waters,  one  dollar  per  ton 
per  annum  on  net  tonnage,  custom-house 
measurement  of  each  vessel." 

Section  461  makes  it  a  misdemeanor  to 
engage  in  any  of  the  occupations  referred  to 
without  first  obtaining  a  license.  Section 
463  reads: 

*That  the  licenses  provided  for  in  this 
act  shall  be  .issued  by  the  clerk  of  the  dis- 
trict court  or  any  subdivision  thereof,  in 
compliance  with  the  order  of  the  court  or 
judge  thereof  duly  made  and  entered;  and 
the  clerk  of  the  court  shall  keep  a  full  rec- 
ord of  all  applications  for  license,  and  of 
all  recommendations  for  and  remonstrances 
against  the  granting  of  licenses  and  of  the 
action  of  the  court  thereon.  The  clerk  of 
the  court  shall  be  entitled  to  receive  from 
each  applicant  for  a  license  a  fee  of  five  dol- 
lars, and  no  other  or  additional  compensa- 
tion shall  be  paid  such  clerk  for  his  services 
in  connection  with  such  license  or  the  issue 
thereof:  And  provided^  That  the  clerk  of 
said  court  and  each  division  thereof  shall 
give  bond  or  bonds  in  such  amount  as  the 
Secretary  of  the  Treasury  may  require,  and 
i^  «tich  form  as  the  Attorney  General  may 
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approve,  and  all  moneys  received  for  licenses 
by  him  or  them  under  this  act  shall  be  cov- 
ered into  the  Treasury  of  the  United  States, 
under  such  rules  and  regulations  as  the  Sec- 
retary of  the  Treasury  may  prescribe." 

On  July  6,  1899,  the  Pacific  Steam  Whal- 
ing Company  filed  in  *the  district  court  of  [440] 
the  United  States  for  the  district  of  Alaska 
a  petition  entitled: 

^*In  the  Matter  of  the  Application  of  the 
Pacific  Steam  Whaling  Company  for  a  li- 
cense for  the  steamship  Wolcott,  the  steam- 
ship Excelsior,  the  st^mship  Newport,  and 
the  steamer  Golden  Gate,  ana  canneries,  and 
protest  thereon." 

It  alleged  that  the  petitioner  wIm  the  own- 
er of  9ie  steamships  Wolcott,  Excelsior, 
Newport,  and  Golden  Gate,  enmrnl  in  doing 
a  local  business  for  hire  in  Alaskan  waters, 
and  was  also  engaged  in  the  business  of 
carrying  -  on  salmon  canneries  at  certain 
named  points  in  the  district.  It  denied  that 
it  was  subject  to  any  license  for  the  prosecu- 
tion of  either  business,  notwithstanding  the 
provisions  of  the  statute  referred  to;  that» 
m  view  of  the  stringent  penalties  provided 
in  that  statute  for-  carrying  on  businesa 
without  the  required  license,  it  made  tbe 
following  protest:  That  the  steamshipa 
were  taxed  as  its  property  in  the  port  of 
San  Francisco,  California,  of  which '  state 
the  petitioner  was  a  corporation,  and  wma 
therefore  not  subject  to  a  license  tax  in  the 
district  of  Alaska.;  that  a  license  fee  at  the 
rate  of  $1  per  ton,  together  with  the  tax 
charged  in  California  aniinst  the  petitioner, 
made  a  double  tax,  and  was  unreasonable^ 
exorbitattt,  oppressive,  and  amounted  to  the 
taking  of  petitioner's  property  without  due 

Srocess  of  law ;  that  the  title  of  the  act  un- 
er  which  this  license  section  was  found  had 
no  reference  to  the  srantinff  of  a  licoise  for 
the  prosecution  of  a  lawful  business,  and  the 
provisions  of  the  act,  so  far  as  they  purport 
to  require  the  payment  of  license  fees,  are 
vague,  unintelligible,  and  doubtful,  so  that  it 
cannot  be  reasonably  inferred  that  Congress 
intended  to  require  their  payment,  and  that 
S§  460  and  461  of  the  act  were  contrary  to 
the  provisions  of  §§  8  and  9  of  article  1  of 
the  Constitution  of  the  United  States,  and 
therefore  null  and  void.  The  prayer  of  the 
petitioner  was  as  follows: 

"1.  That  the  said  court  first  try  and  de- 
termine the  matter  as  to  .whether  or  not  it 
is  necessary  for  the  said  petitioner  to  pay 
into  court  any  license  or  sum  of  money  what- 
soever as  provided  under  said  act. 

'*2.  That  if  said  court  shall  determine 
that  your  petitioner  *with  respect  to  said[4SO) 
steamships  Wolcott,  Excelsior,  Newport,  and 
Golden  CKite  should  first  pay  the  said  license 
fee  required  under  said  act  in  ^our  court, 
before  the  trial  and  determination  of  said 
cause  and  matters  herein  set  out,  that  the 
4ame  be  held  by  the  clerk  until  th^  trial  and 
determination  of  the  matters  and  facts  set 
forth  herein. 

"3.  That  if  the  court  determines  that  a 
license  in  the  meantime  should  be  granted  to 
the  said  steamships,  or  either  of  them«  as 
ocean  and  coastwise  vessels,  and  doing  local 
business  for  hire,  plying  in  Alaskan  waters, 
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that  such  license  be  so  granted  and  said 
money  so  held  by  the  clerk  of  the  court  un- 
der protest  as  aforesaid,  subject  to  the  fur- 
ther action  of  this  honorable  court." 

This  petition  was  verified  by  the  oath  of 
the  attorney  of  the  petitioner.  A  copy  of 
the  petition  was  served  upon  the  United 
States  district  attorney  for  the  district  of 
Alaska,  the  amount  of  the  license  fees  was 
deposited  with  the  clerk  of  the  court,  and  a 
final  order  entered  on  January  2,  1900, 
which  directed  the  clerk  to  issue  the  license 
and  turn  the  money  deposited  into  the 
Treasury  of  the  United  States,  adding:  "So 
far  as  said  protestants  seek  relief  against 
the  payment  of  a  license  on  the  several  busi- 
nesses* therein  described^  the  same  is  over- 
ruled, denied,  and  ignored  in  each  case  of 
Srotest."  An  appeal  was  allowed  by  the 
istriet  judge,  ana  a  transcript  of  the  record 
filed  in  this  court  on  August  15,  1900. 

Mr,  B.  M.  Stookilagey  argued  the  cause, 
and,  with  Measra.  George  C.  Heard,  John  B, 
Winn,  and  John  G.  Beid,  filed  a  hrief  for 
appellant. 

Solid ttiir  General  Biol&arda  argued  the 
cauae  and  filed  a  brief  for  appellee.-  AMMt- 
ant  Attorney  General  Beok  also  filed  a  brief 
for  appellee. 

Mr.  Justice  Breirer  delivered  the  opin- 
ion of  the  court: 

The  proceeding  in  this  case  is  a  novel  one, 
[451]a2id  the  first  question  *ia  whether  there  was 
any  action  or  suit — any  case  wit]iin  the  con- 
Btitntional  provision,  art.  3,  §  2,  eoctending 
the  judicial  power  of  the  United  States  "to 
alt  cases,  in  law  and  equitv,  arising  under 
this  Constitution'' — in  which  was  entered  a 
final  judgment  or  decree  such  as  entitled  the 
petitioner  to  an  appeal.  ''A  case  is  a  suit 
m  law  or  equity,  instituted  according  to  the 
regular  course  of  judicial  proceedings;  and 
when  it  involves  any  question  arising  under 
the  Constitution,  laws,  or  treaties  of  the 
IJnited  States,  it  is  within  the  judicial  pow- 
er confided  to  the  Union."  2  Story,  Const. 
§  1646;  Oahom  v.  Bank  of  United  States, 
9  Wheat.  738,  819,  6  L.  ed.  204,  223.  Here 
a  petition  wae  filed,  which  was  in  form  an 
application  for  a  license,  with  a  protest  that 
the  petitioner  ought  not  to  be  compelled  to 
take  one  out.  The  applictition  was  granted, 
and  the  petitioner  could  certainly  not  appeal 
from  an  order  ^(ranting  that  which  he  asked 
for.  The  application,  it  is  true,  was  coup- 
leil  with  a  protest,  hut  who  ever  heard  of  an 
appeal  being  sustained  from  a  protest? 
There  was  no  suit  against  the  clerk  to  re- 
)<tr.iin  bim  from  receiving  the  license  money. 
He  was  not  made  a  party,  entered  no  appear- 
ance and  no  decree  was  rendered  for  or 
against  him. 

The  power  to  grant  licenses  was  by  the 
statute  vested  in  the'  district  court,  or  a 
judge  thereof.  Giving  an  interpretation  to 
the  petition  the  most  favorable  to  the  peti- 
tioner, it  was  an  application  to  a  tribunal 
having  judicial  ftmctions  to  restrain  itself 
from  the  discharge  of  administrative  duties. 
It  is  contended  that  the  nature  of  the  pro- 
eeeding  is  not  changed  by  uniting  judicial 
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functions  and  administrative  duties  in  the 
name  tribunal ;  that  it  is  the  same  as  though 
such  functions  and  duties  were  exercised  by 
dilTerent  bodies  or  officers,  and  that  it  is  ta 
be  treated  as  though  it  was  an  application 
to  a  judicial  tribunal  to  restrain  a  different 
and  administrative  officer  from  the  discharse 
of  administrative  duties.  Congress,  it  la 
said,  cannot,  by  imposing  both  sets  of  duties 
upon  the  same  tribunal,  deprive  a  party  of 
a  right  which  he  would  have  if  those  duties 
were  intrusted  to  different  offipials.  If  we 
are  justified  in  giving  this  interpretation  to 
the  proceeding  we  meet  the  familiar  doc- 
trine that  an  injunction  will  not  lie  to  *re-[452] 
strain  the  collection  of  a  tax  on  the  mere 
ground  of  its  illmtily.  Dotoe  v.  Chicago, 
11  Wall.  108,  20  L.  ed.  65;  Hannewinkle  y. 
Georgetown,  15  Wall.  547,  21  L.  ed.  231; 
State  Railroad  Taw  Caaes,  92  U.  S.  575,  eub^ 
nom,  Taylor  v.  Seoor,  23  L.  ed.  663 ;  MiiwaW' 
kee  V.  Koeffler,  116  U.  S.  219,  29  L.  ed.  612,. 
6  Sup.  Ct.  Rep.  372.  And  this  is  true 
whether  these  taxes  are  local  or  general,  or,, 
if  general,  wh^her  internal  revenue  or  di- 
rect taxes.  Indeed,  in  respect  to  internal 
revenue  taxes  §  3224,  Revised  Statutes  [U. 
S.  Comp.  Stat  1901,  p.  2088],  specifically 
provides:  "No  suit  for  the  purpose  of  re* 
straining  the  assessment  or  collection  of  anr 
tax  shall  be  maintained  in  an^  court/'' 
Something  more  than  mere  ill^alil^  is  nec- 
essary to  justify  the  interference  of  a  court 
of  equity.  But  it  does  not  appear  that  the 
tax  if  unpaid  would  cast  a  cloud  upon  the 
title  to  any  real  estate,  or  work  irreparable-  * 
injury.  While  it  may  be  that  the  faihire  to 
pay  the  tax  would  expose  the  petitioner  t» 
a  multiplicity  of  prosecutions  for  misde- 
meanor, yet  neither  the  district  court,  nor 
the  judge,  nor  the  clerk,  initiates  criminal 
proceedings,  and  the  district  attorn^ — ^the 
prosecuting  officer — ^waa  not  made  a  party 
to  the  suit.  True,  an  order  was  entered  that 
he  be  notified  of  the  pendency  of  the  appli- 
cation, and  he  appeared  as  amioua  ouria. 
Even  had  he  been  made  a  party,  would 
equity  entertain  a  bill  to  restrain  criminal 
prosecutions!  Re  Sawyer,  124  U.  S.  200,. 
31  L.  ed.  417,  8  Sup.  Ct.  Rep.  482;  Bark- 
rader  v.  Wadley,  172  U.  S.  148,  43  L.  ed. 
399,  19  Sup.  Ct.  Rep.  119;  Fitte  v.  MoGhee, 
172  U.  S.  516,  43  L.  ed.  535,  19  Sup.  Ct.  Rep. 
269. 

It  is  said  that  unless  this  application  can 
be  sustained  the  petitioner  is  without  reme- 
dy, and  that  there  is  no  wrong  without  a' 
remedy.  While,  as  a  general  statement, 
this  may  be  true,  it  does  not  follow  that  it 
is  without  exceptions,  and  especially  does  it 
not  foUow  that  such  remedy  must  always  be 
obtainable  in  the  courts.  Indeed,  as  the 
government  cannot  be  sued  without  its  con- 
sent, it  may  happen  that  the  only  remedy  a 
party  has  for  a  wrong  done  by  one  of  its  of- 
ficers is  an  application  to  the  sense  of  jus- 
tice of  the  legislative  department.  Still, 
we  must  not  be  understood  as  deciding  that 
the  only  remedy  in  this  case  was  an  appeal 
to  Congress.  It  was  held  in  Elliott  v. 
Swartwout,  10  Pet.  137,  157,  9  L.  ed.  373, 
381,  that,  under  the  law  as  it  stood  at  that 
thne.  Congress  having  made  no  special  pro- 
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▼ision,  where  a  collector  had  charged  exces- 
sive duties,  and  the  party  paying  them,  in 
order  to  gcH^  possession  of  his  goods,  accom- 
I463]panied  the  *payinent  by  a  declaration  to  the 
collector  that  he  intended  to  sue  him  to  re- 
cover back  the  amount  erroneously  paid  and 
by  a  notice  not  to  pay  it  over  to  the  Treas- 
ury, an  action  could  be  maintained  against 
the  collector  for  the  excessive  charge.  The 
court  said  that  the  question  as  to  the  right 
to  recover  must  be  answered  in  the  affirma- 
tive, ^'unless  the  broad  proposition  can  bo 
maintained  that  no  action  will  lie  against 
a  collector  to  recover  back  an  excess  of  du- 
ties paid  him;  but  that  recourse  must  be 
had  to  the  government  for  redress.  Such  a 
principle  would  be  carrying  an  exemption 
to  a  public  officer  beyond  anv  protection 
sanctioned  by  any  principles  of  law  or  sound 

Sublic  policy."  See  also  Gary  v.  Curtis^  3 
Low.  236,  11  L.  ed.  676;  Curtia  v.  Fiedler, 
2  Black,  461,  17  L.  ed.  273.  In  Erskine  v. 
Van  Aradale,  16  Wall.  76,  21  L.  ed.  63,  a 
ease  of  internal  revenue  taxes,  it  was  said 
by  Chief  Justice  Chase  (p.  77,  L.  ed.  p.  64) : 
"Taxes  illegally  assessed  and  paid  may  al- 
ways be  recovered  back,  if  the  collector  un- 
derstands from  the  payer  that  the  taxes  are 
regarded  as  illegal,  and  that  suit  will  be  in- 
stituted to  compel  the  refnndiog  of  them." 
And  in  State  Railroad  Tax  Oases,  92  U.  S. 
613,  sub  nom.  Taylor  v.  Secor,  23  L.  ed.  673, 
Mr.  Justice  Miller  observed:  "The  covem- 
ment  of  the  United  States  has  provided,  both 
in  the  customs  and  in  the  internal  revenue, 
*  a  complete  system  of  corrective  justice  in 
regard  to  all  taxes  imposed  by  the  general 
government,  which  in  both  branches  is 
founded  upon  the  idea  of  appeals  within  the 
executive  departments.  If  the  party  as- 
grieved  does  not  obtain  satisfaction  in  this 
mode,  there  are  provisions  for  recovering  the 
tax  after  it  has  been  paid,  by  suit  against 
the  collecting  officer.  But  there  is  no  place 
in  this  system  for  an  application  to  a  court 
of  justice  until  after  the  money  is  paid." 
Patton  V.  Brady,  184  U.  S.  614,  46  L.  ed. 
717,  23  Sup.  Ct.  Rep.  493.  By  the  statute 
the  clerk  is  made  the  collector  of  the  license 
taxes,  and  if  this  tax  was  illegal  and  paid 
under  pltt>test,  and  nothing  in  this  or  other 
legislation  of  Congress  restricts  such  an  ac- 
tion, very  likely  under  these  authorities  an 
action  would  lie  against  him  for  the  money 
thus  wrongfully  taken  from  the  petitioner. 

It  may  DC,  also,  that  an  action  could  be 
maintained  in  the  court  of  claims,  or  in  one 
of  the  circuit  or  district  courts  of  the  United 
States,  under  the  Tucker  act,  to  recover  di- 
r454]rectly  *from  the  United  States.  Doolcy  v. 
Uniled  States,  182  U.  S.  222,  46  L.  ed.  1074, 
21  Sup.  Ct.  Rep.  762.  But  we  are  not  called 
upon  to  decide  what  remedy  by  suit  or  ac- 
tion, if  any,  the  petitioner  may  have.  It  is 
enouffh  now  to  nold,  as  we  do,  that  this 
novel  proceeding  was  not  a  suit  or  action  in 
which  a  final  decree  or  judgment  was  ren- 
dered from  which  the  petitioner  could  take 
an  appeal  to  this  court. 

The  order  of  the  District  Court  is  affirmed. 

The  Cnncr  Justice  took  no  part  in  the 
decision  of  this  case. 
MB 


PACIFIC     COAST     STEAMSHIP     COM- 
PANY, Appt,, 

V. 

UNITED  STATES.   (No.  29) 


I'ACmC     COAST     STEAMSHIP     COM- 

PANY,  Appt., 

UNITED  STATES.   (No.  30) 


PACIFIC     COAST     STEAMSfflP     COM- 

PANY,  Appt,, 

V, 

UNITED  STATES.    (No.  31) 

(See  S.  C.  Reporter*!  ed.  464.) 

Appeal — from  order  granting  license. 

These  cases  are  governed  by  the  decision  In  Pa> 
aiflc  Steam  Whaling  Oo  v.  United  States; 
ante,  258. 

[N08.  29,  30,  31.] 

Argued  December  8,  190t.    Decided  Janu- 

ary  o,  190S. 

APPEALS  from  the  District  Court  of  the 
United  States  for  the  District  of  Alaska 
to  review  orders  entered  in  proceedings  to 
obtain  licenses  for  ocean  and  coastwise  ves- 
sels plying  in  Alaskan  waters.    Affirmed, 

See  same  case  below,  99  Fed.  334. 

Mr,  S.  M.  Stookalager  argued  the  cause, 
and,  with  Messrs.  Oeorge  0,  Heard,  John  R, 
Winn,  and  John  G,  Heid,  filed  a  brief  for  ap- 
pellant. 

Solicitor  Oeneral  Rloharda  argued  the 
cause  and  filed  a  brief  for  appellee.  Assist- 
ant Attorney  Oeneral  Beck  also  filed  a  brief 
for  appellee. 

Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

lliese  three  cases  are  substantially  similar 
to  the  one  just  decided,  and  for  the  reasons 
stated  in  the  opinion  therein  the  orders  of 
the  District  Court  in  each  are  affirmed. 

The  Chiet  Justicb  took  no  part  in  the 
decision  of  these  cases. 


•A.  W.  CORBUS,  Appt,, 

V, 

.VLASKA   TREADWELL   GOLD   MININO 

COMPANY. 

(See  8.  C.  Reporters  ed.  4S5-465.) 

Equity — suit  by  stockholder  against  eorpo" 
ration— collusion  —  irreparable  injury-^ 
demand  on  directors, 

A  suit  In  equity  by  a  stockholder  against  the 
corporation  to  restrain  it  from  paying  an 
Alaskan  license  tax  was  properly  dismissed. 

Note. — A$  to  the  right  of  stockholders  to  stte 
on  right  of  action  e9isting  in  the  corporatioi^^ 
see  note  to  Mack  ▼.  De  Bardeiebea  Coal  &  I.  Co. 
(Ala.)  9  L.  R.  A.  650. 
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where  the  corporation  made  no  serious  de- 
fense, and  there  waa  no  showing  of  irrepara- 
ble injury  or  of  any  effort  to  secare  action 
by  the  corporation  or  its  directors,  as  Is  re- 
quired by  equity  rule  94,  other  than  a  de- 
mand on  the  resident  managing  agent,  the 
distance  of  such  directors  from  the  place 
where  plaintiff  resides  and  in  which  the 
court  Is  held  being  relied  upon  as  an  excuse 
for  not  making  any  further  effort 

[No.  10.1 

Argued  April  25,  1901.  Ordered  for  reargu- 
ment  April  29,  1901,  Reargued  December 
8,  1902,    Decided  January  5,  1903, 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  District  of  Alas- 
ka to  review  a  decree  dismissing  a  suit  by  a 
stockholder  against  the  corporation  to  re- 
strain it  from  paying  a  tax.    Affirmed, 
See  same  case  below^  99  Fed.  334. 

Statement  by  Mr.  Justice  Brewer  t 

This,  like  the  preceding  cases,  waa 
brought  to  prevent  the  payment  of  an  Alas- 
kan license  tax.  The  method  pursued  was, 
however,  different.  It  is  a  suit  in  equity 
brought  by  a  stockholder  against  a  corpora- 
tion— ^the  stockholder  and  the  corporation 
being  the  sole  parties  plaintifT  and  defend- 
ant— to  restrain  it  from  paying  the  tax. 
Notice  was  given  to  the  United  States  dis- 
trict attorney  of  the  pendency  of  the  suit, 
who  appeared  as  amtcus  curies,  and,  dis- 
claiming any  intention  of,  in  any  manner, 
representing  or  binding  the  United  States, 
(456] denied  the  jurisdiction  *of  the  court,  its  right 
to  enjoin  the  defendant  from  paying  the  li- 
cense, and  argued  in  favor  of  the  constitu- 
tionality of  the  law. 

The  bill  alleged  that  the  defendant  was  in- 
corporated under  the  laws  of  the  state  of 
Minnesota,  and  engaged  in  mining  and  mill- 
ing ore  in  the  district  of  Alaska,  with  an 
olbce  and  manager  in  the  district;  that  ''the 
general  control  of  the  affairs  of  said  com- 
pany is  intrusted  to  a  board  of  directors  who 
reside  in  San  Francisco,  state  of  Oalifomia, 
and  are  nonresidents  of  the  district  of  Alas- 
ka; that  the  complete  control  and  n\^nage- 
nieut  of  the  affairs  of  said  company  in 
Alaska  are  under  the  supervision  and  con- 
trol of  its  general  superintendent  and  mana- 
ger. J.  P.  Corbus." 

It  is  further  averred  that  the  company  by 
its  general  superintendent  in  Alaska  is  in- 
tending to  pay  the  license  tax  which,  for  tlie 
year  1ie«^nning  July  1,  1899,  amoimted,  with 
the  clerk's  fee,  to  the  sum  of  $1,876.  After 
denying  the  legality  of  the  tax  the  bill  pro- 
ceeds: 

'*Your  orator  further  shows  that  this  suit 
IS  not  a  collusive  one,  brought  to  confer  ju- 
risdiction of  the  case  upon  this  court,  of 
which  it  would  not  otherwise  have  cogni- 
zance; that  your  orator  has  not  been  Me, 
because  of  the  great  distance  at  which  the 
directors  of  said  company  reside,  to  request 
them  to  refuse  to  pay  said  tax  and  to  apply 
for  said  license,  but  has  made  such  request 
of  the  officers  or  agents  of  said  company  con- 
trolling its  business  in  Alasloi,  but  they 
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have  failed  and  refused  not  to  make  such 
application  and  pay  such  tax,  for  the  rea- 
son that,  thouffh  thej  doubt  the  oonstitu- 
tionalitv  of  said  law,  the  pains  and  penalties 
imposed  by  said  act  for  the  omission  so  to  do 
are  so  severe  that  said  company  and  its  said 
oflicers  and  agents  fear,  and  have  reason  to 
fear,  the  great  loss  and  injury  in  defending 
prosecution  that  might  be  brought  against 
it  for  the  failure  to  comply  with  said  law; 
that  they  deem  it  better  to  submit  to  the  le- 
gal tax  than  to  incur  the  consequences  of 
the  failure  to  comply  with  it;  that  your 
orator  is  advised  that  there  is  no  proceaure 
provided  by  law  whereby  said  company 
could  test  the  validity  of  said  law  and  the 
constitutionality  of  said  tax  without  incur- 
ring the  pains  and  penalties  therein  pro- 
vided for  *the  violation  thereof,  inasmuch  as  [467] 
the  said  act  requires  the  voluntary  payment 
of  the  tax  imposed  under  a  penalty  of  heavy 
forfeiture  and  fines  for  the  failure  to  make 
such  voluntary  payment;  that  the  said  com- 
pany, in  view  of  the  foregoing,  has  refused 
and  still  refuses  and  intends  omitting  to 
comply  with  complainant's  demand  to  re- 
fuse to  pay  said  tax,  and  has  resolved  and 
determined  and  intends  to  comply  with  all 
and  singular  the  provisions  of  said  chapter 
44  of  said  act  of  Congress,  and  to  pay  said 
tax  upon  its  stamps  and  upon  its  saia  mer- 
cantile establishment,  amoimting  to  the 
said  sum  of  $1,875  for  the  said  year,  and  to 
continue  the  payment  of  a  like  or  greater 
sum  for  each  year  hereafter. 

"Yoiur  orator  further  shows  that  if  said 
company  and  its  officers,  as  they  have  pro- 
posed and  declared  their  intention  to  do, 
shall  pay  said  tax,  the  assets  of  the  said 
company  will  be  thereby  diminished  and 
lessened,  as  well  as  the  dividends  to  be  de- 
clared upon  the  stock  thereof,  and  the  value 
of  the  shares  of  said  company,  including  the 
shares  owned  by  your  orator  and  all  others 
in  whose  behalf  this  suit  is  brought;  and 
your  orator  further  %hows  that  this  involves 
more  than  the  sum  of  $6,000;  that,  unless 
the  company  should  comply  with  said  act,  or 
this  court  grant  the  relief  herein  prayed 
for,  the  said  company  would  be  exposed  to 
a  multiplicity  of  suits  and  prosecutions  for 
the  violation  of  said  act,  and  would  be  put 
to  great  expense  and  suffer  irreparable  in- 
jury in  defending  said  suits  and  avoiding 
the  fines  and  forfeitures  provided  by  the 
said  act,  and  its  assets  and  the  value  of  its 
shares  would  be  thereby  greatly  lessened,  to 
the  great  and  irreparable  injury  and  dam- 
age to  your  orator  and  other  shareholderF 
in  said  company.'' 

A  denmrrer  to  the  bill  was  sustained,  and 
a  decree  entered  dismissing  the  suit.  A  sin- 
gle opinion  was  filed  by  the  district  judge 
in  disposing  of  all  of  these  tax  cases.  In 
that  opinion,  and  with  special  reference  to 
the  present  case,  he  said: 

"In  the  cases  at  bar  the  district  attorney, 
so  far  as  he  had  the  right  to  do  so,  the  gov- 
ernment not  being  a  party  to  the  suits, 
raised,  not  only  the  question  of  the  jurisdic- 
tion of  the  court  because  the  plaintiffs  had 
a  plain,  speedy,  and  adequate  remedy  *at[458] 
law,  but  insisted  that  the  suits  were  of  a 
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friendly  nature^  opllusive  in  character,  and 
brought  for  the  sole  purpose  of  conferring 
jurisdiction  upon  the  court,  to  the  end  that 
the  defendants  might  escape  paying  the  li- 
cense fee  imposed  by  law.  And  when  all 
the  facts  are  taken  together,  as  disclosed  by 
the  record,  some  color  is  lent  to  the  latter 
contention.  Take  the  case  of  Corhus  v. 
Alaska  Treadwell  Gold  Min,  Co.  The  bill 
was  filed  July  17,  the  subpoena  served  July 
19,  commanding  the  defendant  to  answer 
the  bill  within  twenty  days.  No  appear- 
ance was  made  by  defendant,  however,  and 
no  pleading  filed  until  November  16,  nearly 
four  months  after  the  filing  of  the  bill,  and 
not  until  about  the  time  the  matter  was 
called  up  for  hearing,  when  a  demurrer  was 
interposed.  Counsel  for  defendant  did  not 
contend  for  his  demurrer,  made  no  argu- 
ment, and  filed  no  brief  in  support  of  the 
same,  and  in  the  very  nature  of  the  case  the 
interests  of  the  plaintiff  and  defendant  are 
identical.  Then,  if  the  object  and  purpose 
of  the  suit  is  solely  to  test  the  constitution- 
ality of  the  law  without  first  paying  into 
the  United  States  Treasury  the  amoimt  of 
the  license  tax  (and  there  can  be  no  other 
object),  and  if  the  court  will  sustain  the 

Elaintiff  and  enjoin  the  defendant  as  prayed, 
ow  is  the  private  citizen  to  avail  himself 
of  a  similar  remedy?  Who  shall  enjoin 
him  and  save  him  from  paying  his  tax  un- 
til the  constitutionality  of  the  law  is  de- 
termined? And  if  he  cannot  avail  himself 
of  this  manner  of  suit,  why  should  corpora- 
tions or  copartnerships  be  permitted  to  do 
BO?  Why  should  not  corporations  and  in- 
dividuals have  and  be  permitted  to  exercise 
identically  the  same  lecal  rights  and  reme- 
dies under  the  law?"     [99  Fed.  338.] 

From  the  decree  of  dismissal  the  plaintiff 
appealed  to  this  court. 

Mr.  Ii.  T«  Mlohenor  for  appellant  on 
original  argument.  M^srs.  W.  W.  Dudley, 
J.  T.  Malony,  and  «/.  H!  Cohh  were  with  him 
oo  the  brief. 

No  counsel  for  appellee. 

Mr.  8.  M.  Stookalaser  for  appellant  on 
reaigument.  MeaarB.  Oeorge  0,  Heard,  John 
R.  Winn,  and  John  O.  Held  were  with  him  on 
the  brief. 

Solicitor  General  Rloharda  for  the  United 
States  on  reargument.  Assistant  Attorney 
General  Beck  also  filed  a  brief  for  the  United 
States. 

£460]    *Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

The  thought  suggested  by  the  quotation 
from  the  opinion  of  the  district  iudge  im- 
presses us  forcibly.  Evidently  the  plain- 
tiff patterned  his  proceeding  upon  Pollook 
v.  Farmers*  Loan  d  T.  Co.  167  tf.  S.  429,  39 
L.  ed.  759,  16  Sup.  Ct.  Rep.  673.  But  that 
case  does  not  determine  to  what  extent  a 
court  of  equity  will  permit  a  stockholder  to 
maintain  a  suit  nominally  against  the  cor- 
poration but  really  for  its  l^nefit.  Eawes 
T.  Oakland,  104  U.  S.  450,  sub  nam.  Hatces 
V.  Contra  Costa  Water  Co.  26  L.  ed.  827,  is 
pertinent  in  this  direction.  In  that  case  a 
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citizen  of  New  York,  a  stockholder  in  th»- 
Contra  Costa  Waterworks  Company,  a  Cali- 
fornia corporation,  filed  his  biU  in  the  cir- 
cuit court  of  the  United  States  for  the  dis- 
trict of  California  against  the  city  of  Oak- 
land, the  waterworks  company,  and  its  di- 
rectors. The  gravamen  of  the  bill  wa» 
that  the  city  claimed  and  received  from  the 
company  without  compensation  a  supply  ol 
water  for  all  municipal  purposes  whatever; 
that  the  claim  had  no  legal  foundation,  and 
tliat  such  supply  without  compensation  re-  ■ 
suited  in  a  diminution  of  the  dividends- 
which  should  come  to  the  plaintiff  and  other 
stockholders,  and  a  decrease  in  the  value  of 
their  stock.  The  bill  further  alleged  that 
the  plaintiff  applied  to  the  directors  to  de- 
sist from  such  illegal  practice  and  take 
immediate  proceedings  to  prevent  the  city 
from  taking  water  from  the  waterworks 
without  compensation,  but  that  they  declined 
to  do  so,  ana  threatened  to  continue  to  fur- 
nish water  to  the  city  of  Oakland  free  of 
charge  for  all  municipal  purposes,  as  had 
tlieretofore  been  done.  To  this  bill  the 
company  and  its  directors-  failed  to  make  an- 
swer or  other  defense.  The  city  of  Oaklantl 
filed  a  demurrer,  which  was  sustained  and 
the  bill  dismissed,  and  from  such  decree  the 
case  was  appealed  to  this  court.  The  opin- 
ion, which  IS  too  long  to  quote  in  full,  opens 
with  these  observations  (pp.  462,  453,  L.  ed. 
p.  829) : 

"Since  the  decision  of  this  court  in  Dodae 
V.  Woolsey,  18  How.  331,  15  L.  ed.  401,  the 
principles  of  which  have  received  more  than 
once  the  approval  of  this  court,  the  fre- 
quency with  which  the  most  ordinary  and 
usual  chancery  remedies  are  sought  in  the 
Federal  courts  by  a  single  stockholder  of  a 
corporation  who  *poaseBses  the  requisite  citi-[460>) 
zenship,  in  cases  where  .the  corporation 
whose  rights  are  to  be  enforced  cannot  sue 
in  those  courts,  seems  to  justify  a  considera- 
tion of  the  srounds  on  wnich  that  case  was 
decided,  and  of  the  just  limitations  of  the 
exercise  of  those  principles. 

''This  practice  nas  crown  until  the  corpo- 
rations created  by  the  laws  of  the  states 
bring  a  large  part  of  their  controversies 
with  their  neighbors  and  fellow  citizens 
into  the  courts  of  the  United  States  for  ad- 
judication, instead  of  resorting  to  the  state 
courts,  which  are  their  natural,  their  law- 
ful, and  their  appropriate  forum.  It  is  not 
difficult  to  see  now  this  has  come  to  pass. 
A  corporation  having  such  a  controversy,, 
whidi  it  is  foreseen  must  end  in  litigation,, 
and  preferring  for  any  reason  whatever  that 
this  litigation  shall  take  place  in  a  Federal 
court,  in  which  it  can  neither  sue  its  real 
antagonist  nor  be  sued  by  it,  has  recourse 
to  a  holder  of  one  of  its  shares,  who  is  a. 
citizen  of  another  state.  This  stockholdo* 
is  called  into  consultation,  and  is  told  thai 
his  corporation  has  rights  which  the  direct 
ors  refuse  to  enforce  or  to  protect.  He  in- 
stantly demands  of  them  to  do  their  duty 
in  this  regard,  which,  of  course,  they  fail  or 
refuse  to  do,  and  thereupon  he  discovers 
that  he  has  two  causes  of  action  entitling^ 
him  to  equitable  relief  in  a  court  of  chan- 
cery ;  namely,  one  against  his  own  company 
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of  which  he  ifl  a  corporator,  for  refusing  to 
do  what  he  has  requested  them  to  do,  and 
the  other  against  the  party  which  contests 
the  matter  in  controversy  with  that  corpo- 
ration. These  two  causes  of  action  he  com- 
bines in  an  equity  suit  in  the  circuit  court 
of  the  United  States,  because  he  is  a  citizen 
of  a  different  state,  though  the  real  parties 
to  the  controversy  could  have  no  standing 
in  that  court.  If  no  nonresident  stockholder 
exists,  a  transfer  of  a  few  shares  is  made  to 
some  citizen  of  another  state,  who  then 
brings  the  suit.  The  real  defendant  in  this 
action  may  be  quite  as  willing  to  have  the 
case  tried  in  the  Federal  court  as  the  corpo- 
ration and  its  stockholder.  If  so,  he  makes 
no  objection,  and  the  case  proceeds  to  a 
hearing.  Or  he  may  file  his  answer  denying 
the  special  grounds  set  up  in  the  bill  as  a 
reason  for  the  stockholders  interference,  at 
the  same  time  that  he  answers  to  the  merits. 
In  either  event  the  whole  case  is  prepared 
[461]for  hearing  *on  the  ukerits,  the  right  of  the 
stockholder  to  a  standing  in  equity  receives 
bat  little  attention,  and  the  overburdened 
courts  of  the  United  States  have  this  addi- 
tional important  litigation  imposed  upon 
them  by  a  simulated  and  conventional  ar- 
rangement, unauthorized  b^  the  facts  of  the 
ease  or  by  the  sound  prmciples  of  equity 
jurisdiction." 

After  a  full  discussion,  with  the  citation 
of  many  authorities,  the  conclusion  is 
Bummed  up  in  these  words  (pp.  460,  461,  L. 
ed.  p.  832) : 

"We  understand  that  doctrine  to  be  that 
to  enable  a  stockholder  in  a  corporation  to 
sustain  in  a  court  of  equity,  in  his  own 
name,  a  suit  founded  on  a  right  of  action 
existing  in  the  corporation  itself,  and  in 
which   the  corporation   itself  is  the  appro- 

Sriate  plaintiff,  there  must  e3dst  as  the  loun- 
ation  of  the  suit^ 

"Some  action,  or  threatened  action,  of 
the  managing  board  of  directors  or  trustees 
of  the  corporation  which  is  beyond  the  au- 
thority conferred  on  them  by  their  charter 
or  other  source  of  organization; 

"Or  such  a  fraudulent  transaction  com- 
pleted or  contemplated  by  the  acting  man- 
agers, in  connection  with  some  other  party, 
or  among  themselves,  or  with  other  share- 
holders, as  will  result  in  serious  injury  to 
the  corporation,  or  to  the  interests  of  the 
other  shareholders; 

"Or  where  the  board  of  directors,  or  a  ma- 
jority of  them,  are  acting  for  their  own  in- 
tere!«t,  in  a  manner  destructive  of  the  cor- 
poration itself,  or  of  the  rights  of  the  other 
shareholders; 

"Or  where  the  majority  of  shareholders 
themselves  are  oppressively  and  illegally 
pursuing  a  course  m  the  name  of  the  corpo- 
ration, which  is  in  violation  of  the  rights 
of  the  other  shareholders,  and  which  can 
only  be  restrained  by  the  aid  of  a  court  of 
equity. 

"Possibly  other  cases  may  arise  in  which, 
to  prevent  irremediable  injury,  or  a  total 
failure  of  justice,  the  court  would  be  justi- 
fied in  exercising  its  powers,  but  the  forego-, 
ing  may  be  regardea  as  an  outline  of  the 
principles  which  govern  this  class  of  cases. 
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"But,  in  addition  to  the  existence  of  grier^ 
ances  which  en II  for  tli?s  kiTid  of  relief,  it  i* 
equally  important  that,  before  the  *share- 
holder  is  permitted  in  his  own  name  to  in- 
stitute and  conduct  a  litigation  which  usu- 
ally belongs  to  the  corporation,  he  should 
show  to  the  satisfaction  of  the  court  that  he 
has  exhausted  all  the  means  within  his 
reach  to  obtain,  within  the  corporation  it- 
self, the  redress  of  his  erievances;  or  aetiop 
in  conformity  to  his  wishes.  He  must  make 
an^  earnest,  not  a  simulated,  effort,  with  the 
managing  body  of  the  corporation,  to  in- 
duce remedial  action  on  their  part,  and  this 
must  be  made  apparent  to  the  court.  If 
time  permits,  or  nas  permitted,  he  must 
show,  if  he  fails  with  the  directors,  that  ho 
has  made  an  honest  effort  to  obtain  action 
by  the  stockholders  as  a  body,  in  the  mat- 
ter of  which  he  complains.  *  And  he  must, 
show  a  case,  if  this  is  not  done,  where  it 
could  not  be  done,  or  it  was  not  reasonable  ta 
requiite  it."  See  also  Detroit  v.  Dean,  10(> 
U.  8.  637-642,  27  L.  ed.  300,  302,  1  Sup.  a. 
Rep.  660;  Quincy  v.  Steel,  120  U.  S.  241,  SO 
L.  ed.  624,  7  Sup.  Ct.  Rep.  620. 

While  this  case  is  unlike  that  in  that  it 
does  not  attempt  to  transfer  from  a  state  to> 
a  Federal  court  a  controversy  which  really 
belongs  in  the  former, — ^there  being  nono 
other  than  Federal  courts  in  the  territory, 
— yet  the  principle  is  the  same,  for  it  is  an 
effort  to  secure  for  the  benefit  of  the  corpo* 
ration  an  injunction  which  it  could  not  it- 
self obtain,  and  which  no  individual  simi- 
larly situated  can  obtain. 

Immediately   after  announcing  the  deci^  ' 
sion  in  Uatoett  v.  Oakland,  104  U.  S.  460v 
aub  fiom.  Hatoea  v.  Contra  Costa  Water  Coy, 
26  L.  ed.   827,  this  court  promulgated  aa 
additional  equity  rule  (rule  04) : 

"Every  bill  brought  by  one  or  more  stock- 
holders in  a  corporation  against  the  corpo- 
ration and  other  parties,  foimded  on  rignts 
which  may  properly  be  asserted  by  the  cor- 
poration, must  he  verified  by  oath,  and  must 
contain  an  allegation  that  the  plaintiff  was 
a  shardiolder  at  the  time  of  the  transac- 
tion of  which  he  complains,  or  that  hi» 
share  had  devolved  on  him  since  by  opera- 
tion of  law;  and  that  the  suit  is  not  a  col- 
lusive one  to  confer  on  a  court  of  the  United 
States  jurisdiction  of  a  case  of  which  it 
would  not  otherwise  have  co^^izance.  It 
must  also  set  forth  with  particularity  the 
efforts  of  the  plaintiff  to  secure  such  action 
as  he  desires  on  the  part  of  the  managing 
directors  or  trustees,  and,  if  necessary,  of 
the  shareholders,  and  the  causes  of  his  fail- 
ure to  obtain  such  action." 

*It  must  not  be  understood  that  a  mere[46d] 
technical  compliance  with  the  foregoing 
rule  is  sufficient,  and  precludes  all  inquiry 
as  to  the  right  of  the  stockholder  to  main- 
tain a  bill  against  the  corporation.  This 
court  will  examine  the  bill  in  its  entirety, 
and  determine  whether,  under  all  the  cir- 
cumstances, the  plaintiff  has  made  such  a 
showing  of  wrong  on  the  part  of  the  corpo- 
ration or  its  officers  and  injuir  to  himself 
as  will  justify  the  suit.  The  airectors  rep- 
resent all  the  stockholders,  and  are  pre- 
sumed  to   act  honestly   and   aoeording  to 
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their  best  judgment  for  the  interests  of  all. 
Their  judgment  as  to  any  matter  lawfully 
confided  to  their  discretion  may  not  lightly 
be  challenged  by  any  stockholder  or  at  his 
instance  submitted  for  review  to  a  court  of 
equity.  The  directors  may  sometimes  prop 
«rly  waive  a  leffal  right  vested  in  the  corpo- 
ration in  the  belief  that  its  best  interests 
'will  be  promoted  by  not  'insisting  on  such 
right.  They  may  regard  the  expense  of  en- 
forcing the  right  or  the  furtherance  of  tht 
general  business  of  the  corporation  in  deter- 
mining whether  to  waive  or  insist  upon  the 
right.  And  a  court  of  equity  may  not  be 
called  upon  at  the  appeal  of  any  single 
stockholder  to  compel  tne  directors  or  the 
corporation  to  enforce  every  right  which  it 
may  possess,  irrespective  of  other  consider 
ations.  It  is  not  a  trifling  thing  for  a 
stockholder  to  attempt  to  coerce  the  direct- 
ors of  a  corporation  to  an  act  which  their 
judgment  does  not  approve,  or  to  substitute 
his  judgment  for  theirs.  As  said  in  ^Dodge 
V.  WooUeyy  18  How.  344,  15  L.  ed.  400: 
^'The  circumstances  of  each  case  must  deter- 
mine the  jurisdiction  of  a  court  of  equity  to 
give  the  relief  sought." 

It  appears  from  the  bill  that  the  capital 
stock  of  the  corporation  is  divided  into  200,- 
OOU  shares  of  the  par  value  of  $25  each,  of 
which  the  plaintiff  is  the  owner  of  100 
shares ;  that  the  total  annual  tax,  including 
fees,  amounts  to  $1,875,  which  results  in  a 
charge  upon  the  plaintiff's  interest  of  less 
than  $1  a  year.  This  would  scarcely  be  a 
case  of  "irremediable  injury  or  a  total  fail- 
>  ure  of  justice,"  as  indicate  in  next  to  the 
last  paragraph  of  the  quotation  from  the 
opinion  of  this  court  in  Hawes  v.  Oakland, 
Indeed,  the  tax  upon  the  company  of  $3  a 
stamp  for  each  of  the  540  stamps  used  by  it 
in  the  crushing  and  reduction  of  ore  does  not 
1464] appear  to  be  such  as  threatens  *ruin  to  the 
company.  It  does  not  appear  from  the  bill 
that  any  other  stockholder  shares  with  the 
plaintiff  his  belief  in  the  illegality  of  the 
tax,  or  objects  to  its  payment  by  the  corpo- 
ration, although,  of  course,  it  may  be  as- 
sumed that  every  person  is  willing  to  be  re- 
lieved from  the  payment  of  a  tax  if  other 
parties  will  bring  about  that  relidf  without 
any  trouble  to  himself. 

A^in,  as  suggested  by  the  district  judge 
in  his  opinion,  the  plaintiff  could  not  main- 
tain an  injunction  suit  to  restrain  a  simi- 
lar tax  upon  himself,  and  why  should  he  bo 
permitted  to  secure  a  relief  to  the  corpora- 
tion (of  which  he  is  a  minor  stockholder) 
which  he  could  not  secure  for  himself  indi- 
vidually T  Are  corporations  the  favored 
parties  in  respect  to  the  enforcement  of 
taxes  T  And  when  the  assistance  of  a  court 
of  equity  is  invoked,  the  purpose  of  the  suit 
and  the  object  which  is  sought  to  be  accom- 
.  plished  are  frequently  matters  which  may 
properly  be  considered.  Not  only  is  it  the 
general  rule  that  equity  will  not  restrain  the 
collection  of  a  tax  on  the  mere  ground  of  its 
illegality,  but  also,  as  appears  by  its  legisla- 
tion, Congress  has  attempted  to  enforce  that 
rule  and  to  require  payment  of  a  tax  by  the 
party  charged  therewith  before  inquiry  as  to 
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its  validity  will  be  permitted.  See  Pacifio 
Steam  ^Yhaling  Co,  v.  United  States,  187  U. 
S.  447,  ante,  253,  23  Sup.  Ct  Rep.  154.  Now, 
before  a  court  of  equity  will  in  any  way 
help  a  party  to  thwart  this  intent  of  Con- 
gress, it  should  affirmatively  and  clearly  ap- 
pear that  there  is  an  absolute  necessity  for 
its  interference  in  order  to  prevent  irrepar- 
able injury.  No  considerations  of  mere 
convenience  are  sufficient.  And  if  the  party 
primarily  and  directly  charged  with  a  tax  is 
unable  to  make  a  case  for  the  interference 
of  a  court  of  equity,  no  one  subordinstely 
and  indirectly  affeqjted  by  the  tux  should  be 
given  relief  unless  he  shows,  not  merely  ir- 
reparable injury  to  the  tax  debtor  as  well 
as  to  himself,  but  also  that  he  has  taken 
every  essential  preliminary  step  to  ju8ti^^ 
his  claim  of  a  right  to  act  in  bdialf  of  such 
tax  debtor.  We  have  seen  how  small  the 
burden  of  this  tax  is  upon  the  plaintiff,  and 
how  comparatively  light  it  is  upon  the  cor- 
poration,— how  far  short  it  comes  of  any- 
thing like  irretrievable  ruin.  It  is  clearly 
an  attempt  to  thwart,  in  behalf  of  this  cor- 
poration, the  obvious  purpose  of  Congress, 
that  a  tax  must  be  paid  before  its  validity 
is  *challenged.  Under  those  circumstances,  [416S] 
a  court  of  equity  should  scrutinize  with  the 
utmost  care  the  conduct  of  the  plaintiff,  and 
see  that  he  has  done  everything  which  ought 
to  have  been  done  to  secure  action  by  the 
corporation  and  its  directors,  and  justify 
under  the  assumption  of  a  controversy  be- 
tween himself  and  the  corporation  his 
prosecution  of  a  litigation  for  its  benefit. 

It  appears  affirmatively  that  no  demand 
has  been  made  on  the  directors  to  protect  the 
corporation  against  this  allied  illegal  tax. 
The  only  demand  shown  is  that  upon  the 
managing  agent  of  the  corporation  in  char^ 
of  the  business  in  Alaska,  and  the  excuse  is 
that  the  directors  (living  In  San  Francisco) 
are  too  far  away  to  be  reached  by  notice. 
The  act  went  into  effect  March  3,  1899,  and 
this  bill  was  filed  July  17,  1899.  The  rule 
requires  that  the  plaintiff  must  set  fortJi 
with  particularity  the  efforts  made  by  him 
to  secure  action  by  the  directors.  It  does 
not  appear  that  he  made  any  effort  to  secure 
su6h  action,  but  he  relies  simply  on  the  dis- 
tance of  the  directors  from  the  place  whm*e 
he  resides  and  in  which  the  court  is  held,  as 
an  excuse  for  not  applying  to  them.  We  are 
of  opinion  that  the  excuse  is  not  sufficient. 
He  should  at  least  have  shown  some  effort. 
If  he  had  made  an  effort,  and  obtained  no 
satisfactoiT  result,  either  by  reason  of  the 
distance  of  the  directors,  or  by  their  dilato- 
riness  or  unwillingness  to  act,  a  different 
case  would  have  been  presented,  but  to  do 
nothing  is  not  sufficient.  For  aught  that 
the  bill  discloses,  he  may  have  been  in  San 
Francisco  from  the  time  of  the  passage  of 
the  act  until  he  left  to  come  to  Alaska  for 
the  purpose  of  bringing  this  suit.  The  dis- 
trict judge,  in  his  opinion,  said  that  the 
facts  disclosed  by  the  record  lend  color  to 
the  contention  that  the  suit  was  collusive. 
In  addition  to  the  matters  pointed  out  by 
him,  it  may  also  be  stated  that  since  the  case 
was  brought  to  this  court  the  company  has 
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not  appeared  by  counsel  in  either  brief  or 
argument. 

Putting  all  these  things  together,  we  are 
of  opinion  that  the  action  of  the  District 
Court  in  dismissing  the  suit  was  right,  and 
it  is  ajjinned. 

The  Chief  Justice  took  no  part  in  the 
decision  of  this  case. 


I*«e] 


•CHARLES  STEWART,  Appi., 


\\ 

WASHINGTON  &  ALASKA  STEAMSHIP 
COMPANY  ei  al. 

(See  S.  C.  Reporter'6  ed.  466.) 

Equity — mtit  by  stockholder  against  corpo- 
ration— demand  on  directors. 

A  Btockbolder  cannot  maintain  an  equitable  suit 
•galnat  the  corporation.  Its  president,  and 
treasurer,  to  restrain  It  from  paying  certain 
taxes,  where  no  showing  of  the  residence  of 
tbe  directors,  or  of  any  application  to  them 
or  to  such  president  and  treasurer  to  take 
action  to  relieve  from  the  burden  of  the 
taxes,  la  made. 

[No.  13.] 

Argued  December  8,  1902,    Decided  Janu- 
ary S,  190S, 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  District  of  Alaska 
to  review  a  decree  dismissing  a  suit  by  a 
stockholder  to  restrain  a  corporation  from 
paying  certain  taxes.    Affirmed, 

See  same  case  below,  99  Fed.  334. 

Mr.  S.  M.  StockalaKer  argued  the  cause, 
and,  with  Messrs.  Oeorge  C.  Heard,  John  R. 
Winn,  and  John  O.  Heid,  filed  a  brief  for  ap- 
pellant. 

No  counsel  for  appellee. 

Bolicitor  General  Richards  argued  the 
cause  and  filed  a  brief  for  the  United  States. 
Assistant  Attorney  OeneraX  Beck  also  filed 
a  brief  for  the  United  States. 

Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

This  case  resembles  the  preceding,  in  that 
H  was  a  suit  by  a  stockholder  to  restrain  a 
corporation  from  paying  certain  taxes.  The 
corporation,  its  president,  and  treasurer, 
were  made  defendants.  The  bill  alleges  that 
the  two  officers  reside  in  the  city  of  Taco- 
ma,  in  the  state  of  Washington;  that  to 
them  is  intrusted  the  general  control  and 
management  of  the  business  of  the  corpora- 
tion. Where  the  directors  reside  is  not 
shown  and  there  is  no  averment  of  any  ap 
plication  to  the  directors,  or  to  the  presidenl 
and  treasurer,  to  take  action  to  relieve  from 
the  burden  of  the  taxes.    Under  these  cir- 

Note. — A»  to  the  right  of  stockTiolders  to  sue 
on  right  of  action  exi9ting  in  the  corporation — 
see  note  to  Mack  t   De  Bardeleben  Coal  &  I.  Co. 
(Ala.)  9  L.  B.  A.  650. 
187  V.  B. 


cumstances,  the  District  Court  properly  dta- 
missed  the  suit,  and  its  judgment  is  a/- 
firmed. 

The  Chief  Justice  took  no  part  in  the 
decision  of  this  case. 


•HARTFORD    FIRE    INSURANCE    C0M-[467J 
PANr,  PeHtioner, 

V. 

ALBERT  A.  WILSON  and  JOHN  B.  LARN- 

ER,  Trustees. 

(See  S.  C.  Reporter's  ed.  467-479.) 

Fire  insurance— conditional  delivery  of  pol- 
icy. 

The  operative  effect  of  a  policy  of  fire  Insur- 
ance may,  by  oral  agreement,  between  the 
agents  respectively  of  the  Insurance  com- 
pany and  the  Insured,  made  at  the  time  the 
policy  was  Issued,  be  made  to  depend  upon 
the  company's  acceptance  of  the  risk,  not- 
withstanding various  provisions  of  the  poli- 
cy restricting  the  powers  of  agents  to  alter 
Its  terms,  and  requiring  all  additional  term» 
and  conditions  to  be  Indorsed  thereon  la 
writing,  as  such  provisions  apply  only  when 
the  contract  has  been  completed  by  an  abso> 
lute  delivery. 

[No.  79.] 

Argued  Noven^bor  10,  1902.    Decided  Jan- 

uary  5,  190S. 

ON  WRIT  of  Certiorari  to  the  Court  of 
Appeals  of  the  District  of  Columbia  to; 
review  a  iudement  which  reversed  a  judg- 
ment of  the  Supreme  Court  of  the  Distiict 
in  favor  of  defendant  in  an  action  upon 
policies  of  fire  insurance,  and  remanded  the 
cause,  with  directions  to  enter  judgment 
for  the  plaintiffs.  Reversed  and  remanded, 
with  instructions  to  enter  a  judgment  af- 
firming the  judgment  of  the  trial  court. 
See  same  cajse  below,  17  App.  D.  C.  14. 

Statement  by  Mr.  Justice  Brewer: 
This  case  was  commenced  in  the  supreme 
court  of  the  District  of  Columbia  by  Albert 
A.  Wilson  and  John  B.  Larner,  trustees, 
against  the  Hartford  Fire  Insurance  Com- 
pany to  recover  upon  two  policies  of  insur- 
ance, charged  to  have  been  executed  and  de- 
livered by  the  company  to  the  plaintiffs  on 
April  17,  1895,  and  insuring  certain  prop- 
erty of  the  Ivy  City  Brick  Company,  for  th© 
benefit  of  the  trustees,  the  plaintiffs.  The 
declaration  alleged  the  destruction  by  fire 
of  the  property  on  May  17,  1895,  notice  of 
the  loss  to  the  company,  and  its  refusal  to 
pay.  After  the  pleadings  had  been  com- 
pleted the  cajse  was  submitted  to  the  court 
upon  an  agreed  statement  of  facts.  The 
facts  agreed  upon,  so  far  as  they  are  perti- 

Note. — On  conditional  delivery  of  policy  of 
n^urance — see  Hamlckcll  v.  New  York  L.  Ina 
Co.  (N.  Y.)  2  L.  E.  A.  150,  and  note. 
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dent   to   the   questions    presented,   are   as 
follows : 

*'l.  Prior  to  April  17,  1895,  C.  C.  Duncan- 
MM,  treasurer  of  the  Ivy  City  Brick  Com- 
pany of  the  city  of  Washington,  D.  C,  au- 
thorized the  firm  of  T^ler  &  Rutherford,  of 
[468]  said  city,  at  their  *reque8t,  to  place  insur- 
ance for  the  company,  loss,  if  any,  payable 
to  Albert  A.  Wilson  et  al.,  trustees  under  a 
deed  of  trust  given  by  said  company,  as  in- 
terest might  appear,  said  Duncanson  aver- 
ring the  amount  to  be  placed  to  be  the  sum 
of  ten  thousand  dollars  ($10,000),  and 
^ler  &  Rutherford  averring  a  much  larger 
«um. 

"On  said  April  17,  1896,  said  Tyler  k 
Rutlierford,  under  the  aforesaid  authority, 
proposed  to  one  Barrett,  an  agent,  at  said 
<!ity  of  Washington,  of  the  Hartford  Fire 
Insurance  Company,  of  Hartford,  Connecti- 
cut, for  insurance  on  properties  of  the  said 
Ivy  City  Brick  Company. 

"2.  Said  Barrett  stated  to  said  Tyler  & 
Kutherford  that  the  proposed  risk  was  a 
epecial  hazard,  and  that  he  doubted  his  au- 
tnority  to  accept  it  before  reference  to  his 
principal,  but  that  he  would  issue  policies 
amounting  to  $2,000,  equally  divided  on  the 
buildings  and  machinery,  upon  the  condi- 
tion that  the  same  should  l)e  held  by  said 
l^ler  &  Rutherford,  and  not  delivered  to 
t^eir  principals  until  the  decision  of  the 
Hartford  Fire  Insurance  Company  on  the 
acceptance  of  the  risk  was  duly  had,  and 
should  be  subject  to  immediate  canceloiioii 
<the  five-days'  notice  in  the  policy  condi- 
tions being  waived)  by  notice  that  said 
company  rejected  the  risk. 

"3.  This  condition  was  accepted  by  said 
Tyler  &  Rutherford,  and  the  two  policies  of 
insurance  in  the  declaration  set  forth  were 
thereupon  written  and  placed  in  their  hands. 

"i.  A  short  time  thereafter,  to  wit,  on 
the  27th  dav  of  April  ensuing  on  the  first 
inspection  visit  to  Washington  after  the  is- 
sue df  said  policies,  William  R.  Royce,  the 
special  agent  of  the  Hartford  Fire  Insur- 
ance Company,  known  by  said  T^ler  &  Ruth- 
erford to  be  the  representative  of  the  com- 
pany, having  authority  to  inspect,  confirm, 
or  cancel  risks  for  and  in  behalf  of  said 
company,  went  to  the  office  of  said  Tyler  & 
Rutherford  and  informed  them  that  the 
Hartford  Fire  Insurance  Company  refused 
to  carry  the  risk,  and  ordered  the  cancela- 
tion of  the  said  policies,  and  on  the  same 
day  the  said  Barrett,  being  on  his  way  to 
the  office  of  I^ler  &  Rutheriord,  met  R.  K. 
T^ler,  a  member  of  that  firm,  who  had  made 
the  negotiation  for  the  policies,  had  the 
same  in  his  custody,  and  had  exclusive 
(i60]cha^ge  *of  the  matter,  and  announced  to  him 
that  the  company  ordered  their  cancelation ; 
iK>  which  the  said  l^ler  responded,  'All 
light;  eend  up  and  get  them.' 

**5,  The  said  Barrett  sent  three  times  to 
the  office  of  "l^ler  &  Rutherford  for  the  poli- 
cies. Each  time  his  employee  was  informed 
by  one  of  the  clerks  of  Tyler  &  Rutherford 
that  Mr.  R.  K.  T^ler,  who  had  charge  of  the 
policies,  was  ahseot  from  the  office^  and  they 
would  have  to  see  him. 
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"0.  Said  Barrett  was  taken  sick  and  did 
not  appear  at  his  office  for  some  days,  but 
had  immediately  ordered  the  entry  clerk  to 
make  the  customary  entry  in  such  cases  on 
the  register  where  the  policies  were  noted, 
'Canceled  by  order  of  tlie  company,'  which 
was  accordingly  dona 

'*7.  On  the  let  day  of  Mav  ensuing  the 
customary  mutual  accounts  of  business  be- 
tween the  offices  of  said  Barrett  and  said 
lyier  &  Rutherford  were  settied,  and  the 
two  policies  were  treated  as  dead,  no  charge 
for  their  premiums  being  presented  on  the 
one  hand  or  asked  for  on  the  other. 

"8.  The  existence  of  the  two  policies  was 
never  reported  to  the  said  Duncanson,  nor 
to  anyone  connected  with  said  Ivy  City 
Brick  Company  by  mortgage  or  otherwise, 
nor  did  he  or  th^  have  any  knowledge  of 
or  cozinection  with  said  policies  until  they 
came  into  the  hands  of  said  Duncanson  on 
May  10,  1895,  and  at  no  time  prior  to  the 
fire  had  any  party  connected  with  or  inter- 
ested, b^  mortgage  or  otherwise,  in  the  Ivy 
City  Brick  Company,  any  knowledge  of  the 
transaction  between  said  Barrett  and  said 
Tyler  &  Rutherford  hereinbefore  set  forth. 

"9.  The  two  policies  had  ben  overlooked 
by  T^ler  &  Rutherford,  and  lay  in  the 
drawer  alonff  with  a  number  of  other  poli- 
cies issued  oy  other  insurance  companies 
which  had  been  secured  by  said  T^aer  & 
Rutherford  for  the  purpose  of  filling  the 
above  order.  Of  this  fact  no  one  connected 
with  the  Ivy  City  Brick  Company  in  any  in- 
terest whatever  was  informed  until  after  the 
fire. 

"10.  I^ler  &  Rutherford  had  found  great 
difficulty  in  procuring  the  desired  insur- 
ance, and  aver  that  the  entire  amount  pro- 
posed was  never  secured.  Some  of  the  agen- 
cies insisted  oa  the  same  conditions  as  to 
cancelations  as  those  fixed  between  *8aid[470| 
Barrett  and  said  T^ler  k  Rutherford,  and 
cancelations  by  orders  of  the  different  com- 
panies were  so  frequent  that  said  Tyler  & 
Rutherford  could  not  at  any  time  before 
May  16  know  how  much  of  binding  insur- 
ance was  in  hand.  Of  all  these  facts  the 
said  R.  K.  Tyler  avers  that  he  informed  the 
said  Duncanson  in  the  progress  of  the  effort 
to  secure  insurance  ana  some  time  prior  to 
the  fire.  The  said  Duncanson  denies  that 
he  had  information  as  to  any  of  these  facts 
at  any  time  prior  to  the  fire,  except  the  fact 
that  there  was  difficulty  in  procuring  the 
desired  insurance.  No  speafic  mentioo, 
however,  of  the  two  policies  of  the  defend- 
ant was  made  to  said  Duncanson  or  anyone 
connected  in  any  interest  with  the  Ivy  City 
Brick  Company. 

"11.  On  the  16th  of  Ma^,  1895,  a  clerk  of 
Tyler  &  Rutherford  was  directed  to  make  up 
the  account  of  the  policies  on  hand  and  put 
them  in  a  .packaee  for  delivery.  The  two 
policies  of  the  Hartford  Fire  Insurance 
Company,  which  had  been  overlooked  and 
were  then  lying  in  the  same  drawer  with  the 
other  policies,  taken  in  fulfilment  of  this  or- 
der, were  included  in  the  account  and  placed 
in  the  package  with  said  other  policies  by 
said  clerk  of  Tyler  &  Rutherford  without 
the  personal  knowledge  of  said  l^ler   4 
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Butherford,  and  both  were  handed  to  laid 
Duncaiison  by  said  R.  EL  l^ler,  said  l^ler 
not  examining  the  same.  Said  Duncanson 
took  the  package  and  engaged  to  pay  the 
account  on  the  Monday  weSs.  following,  to 
wit.  May  27,  1896. 

**\2,  On  the  morning  of  May  17,  after  the 
Hre,  which  occurred  about  1  o'clock  ▲.  m., 
on  that  day,  said  R.  K.  l^ler  came  to  said 
Duncanson  and  asked  for  the  return  of  the 
two  policies,  stating  that  they  had  been 
handeci  him  by  mistake  and  the  fact  of  their 
previous  cancelation,  said  iSjrler  averring 
that  he  did  not  know  that  the  progperty  de- 
scribed as  .  insured  had  been  destroyed. 
Later,  on  that  day,  when  the  fact  was 
known  that  the  property  described  in  the 
policies  was  destroyed,  Tyler  &  Rutherford, 
by  telephone,  informed  the  Washington 
Loan  &  Trust  Company,  the  beneficiary  of 
the  trust  held  bv  Wilson  et  oi.,  trustees, 
that  Uie  Hartford  policies  had  been  deliv- 
ered by  mistake,  and  requested  it  to  send 
back  Uie  two  policies,  and  were  answered 
that  they  were  locked  up,  but  would  be  re- 
turned Uie  next  morning. 
[471]  *"0f  this  request  and  answer  by  the  tele- 
phone  it  is  agreed  that  the  Ivy  City  Brick 
Company  knew  nothing  at  the  time,  and 
when  informed  of  said  request  directed  that 
the  policies  be  not  returned.  The  policies 
were  not  returned,  and  sundiy  correspond- 
ence followed  between  said  TVler  ft  Ruther- 
ford, said  Duncanson,  and  the  Washington 
Loan  ft  Trust  Company,  in  the  course  of 
which  said  Duncanson  sent  a  check  to  Tyler 
ft  Rutherford  for  the  settlement  of  the  ac- 
count above  referred  to.  Tyler  ft  Ruther- 
ford refused  said  settlement,  stating  that 
the  two  policies  of  the  Hartford  were  void 
and  had  been  sent  in  by  mistake,  and  re- 
turned the  check,  with  a  corrected  account, 
excluding  these  policies.  The  correspond- 
ence between  said  Duncanson,  said  Tyler  ft 
Rutherford,  and  said  Washington  Loan  ft 
Trust  Company  and  the  policies  sued  on 
may  be  filed  with  this  statement  and  con- 
sidered as  part  of  this  agreed  case.** 

The  policies,  which  are  alike,  contained 
the  following  provisions: 

Underwriters'  Policy. 

No.  20,229.  $1,000. 

By  this  policy  of  insurance  the  Hartford 
Fire  Insurance  Company,  of  the  city  of 
Hartford,  in  the  state  of  Connecticut,  in 
consideration  of  the  stipulations  herein 
named  and  of  seventeen  and  50-100  dollars 
premium,  does  insure  Ivy  City  Brick  Com- 
pany for  the  term  of  one  year  from  the  17  th 
day  of  April,  1895,  at  noon,  to  the  17th  day 
of  April,  1896,  at  noon,  against  all  direct 
loss  or  damage  by  fire,  except  as  herein- 
after provided,  to  an  amount  not  exceeding 
one  thousand  dollars,  to  the  following  de- 
scribed property,  while  located  and  con- 
tained as  described  herein,  and  not  else- 
where, to  wit:  Ivy  City  Brick  Company. 
^1,000.  On  machinery  of  every  description, 
dryers,  cars,  apparatus,  equipments,  and 
tools,  contained  in  their  one-story  brick  and 
frame  structure  with  metal  roof  (about 
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118x165  feet)  and  one-story  frame  and 
brick  addition  with  metal  roof.  Situate  on 
their  tract  known  as  ''Ivy  City,"  about  one 
mile  northeast  of  Washington,  D.  C.  Other 
concurrent  insurance  permitted  without  no- 
tice until  required.  Ixms,  if  any,  payable 
as  interest  may  appear  to  Albert  A.  Wilson 
and  John  B.  Larner}  trustees.  (Mort- 
gagees' clause  with  full  contribution  at- 
tached.) *  Attached  to  and  made  a  part  of  [478] 
policy  No.  20,229  of  the  N.  Y.  Underwriters' 
agency. 

ThoB.  F.  Barrett,  Agent 
•  •  •  .  • 

This  policy  shall  be  canceled  at  any  time 
at  the  request  of  the  insured,  or  by  the  oom- 
pany,  bv  giving  five  days'  notice  of  such 
cancelation.  If  this  policy  shall  be  canceled 
ajB  hereinbefore  provided,  or  become  void  or 
ceajBe,  the  premium  having  been  actually 
paid,  the  unearned  portion  shall  be  returned 
on  surrender  of  this  policy  or  last  renewal, 
this  company  retaining  the  customary  short 
rate;  except  that  when  this  policy  is  can- 
celed by  this  company  by  giving  notice  it 
shall  retain  only  the  pro  rata  premium. 

•  .  .  a  • 

This  policjr  is  made  and  accepted  subject 
to  the  fore^ing  stipulations  ana  conditions, 
together  with  such  other  provisions,  agree- 
ments, or  conditions  as  may  be  indorsed 
hereon  or  added  hereto,  and  no  officer,  agent, 
or  other  representative  of  this  company 
shall  have  the  power  to  waive  any  provision 
or  condition  of  this  policy  except  such  as  1^ 
the  terms  of  this  policy  may  be  subject  of 
agreement  indorsea  hereon  or  added  hereto, 
and  as  to  such  provisions  and  conditions  no 
officer,  agent,  or  representative  shall  have 
such  power  or  be  deemed  or  held  to  have 
waived  such  provisions  or  conditions  unless 
such  waiver,  if  any,  shall  be  written  upon 
or  attached  hereto,  nor  shall'  any  privilege 
or  permission  affecting  the  insurance  under 
this  policy  exist  or  be  claimed  by  the  in- 
sured unless  so  written  or  attached. 

In  witness  whereof,  this  company  has  ex» 
cuted  and  attested  these  presents  this  seven- 
teenth day  of  April,  1895. 

This  policy  shall  not  be  valid  until  coun- 
tersigned by  the  duly  authorized  agent  of 
the  company  at  Washington,  D.  C. 

Oeo.  L.  Chase,  President. 
P.  C.  Royce,  Secretary. 
Thos.  Turnbull, 

Ass't  Secretary. 
Chas.  E.  Chase, 

2d  Asst  Secretary. 
Countersigned  by — 

Thos.  F.  Barrett,  Agent. 

*Upon  those  facts,  judgment  was,  on  De-[473] 
cember  13,  1899,  entered  in  favor  of  the  de- 
fendant. This  judgment  was  taken  on  appeal 
to  the  court  of  appeals  of  the  District  and 
by  that  court  on  June  12,  1900,  reversed, 
and  the  ease  remanded  with  directions  to 
enter  judgment  for  the  plaintiffs.  17  D.  C. 
App.  14.  Thereupon  the  case  was  brought 
here  upon  certiorari.  181  U.  S.  617,  46  L. 
ed.  1030,  22  Sup.  Ct  Hep.  945. 
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Mr,  Samuel  B.  Paul  argued  the  cause, 
and,  with  Mr,  Alewander  Wolf,  filed  a  brief 
for  petitioner: 

The  manual  delivery  of  an  instrument 
may  always  be  proved  to  be  on  a  condition 
which  has  not  been  fulfilled,  in  order  to  avoid 
ite  effect. 

Burke  v.  Dulaney,  153  U.  S.  228,  38  L.  ed. 
698,  14  Sup.  Ct  Rep.  816. 

This  rule  applies  to  policies  of  insurance. 

Millville  Mut,  M,  d  F,  Ina,  Co,  v.  Collerd, 
8^  N.  J.  L.  480. 

Restrictions  and  limitations  of  the  power 
of  insurance  agents,  contained  in  a  policy  of 
insurance,  operate  only  after  the  policy  has 
been  delivered  and  accepted. 

Hamickell  v.  New  York  L.  Ins,  Co,  111  N. 
Y.  390,  2  L.  R.  A.  150,  18  N.  E.  632. 

Mr,  Henry  P.  Blair  argued  the  cause  and 
filed  a  brief  for  respondents: 

The  condition  connected  with  the  nonde- 
livery to  the  principals  was  an  attempted 
modification  which,  by  the  terms  of  the  pol- 
icy, was  a  provision,  agreement,  or  condition 
to  be  ihdorsed  thereon  or  added  thereto,  but 
which  could  in  no  way  affect  their  rights  un- 
der valid  subsisting  contracts. 

The  possession  of  the  policies  by  parties 
whose  agency  was  limited  to  procuring  the 
insurance  does  not  relieve  the  company  from 
its  obligations,  under  the  terms  of  the  pol- 
icies, to  the  assured  named  therein. 

Grace  v.  American  Cent,  Ins.  Co.  109  U. 
S.  278,  27  L.  ed.  932,  3  Sup.  Ct  Rep.  207. 

Mr.  Justice  Brewer  delivered  the  <^in- 
ion  of  the  court: 

The  question  is  whether  at  the  time  of  the 
fire  there  was  a  valid  and  subsistinff  con- 
tract of  insurance.  The  negotiations  in  re- 
spect to  the  policies  were  not  between  the 
insurer  and  t)ie  insured  directly,  but  be- 
tween agents  of  each.  As  shown  by  para- 
graphs 2  and  3  of  the  agreed  statement  of 
facts,  the  asent  of  the  insurer  delivered  the 
policies  to  the  agent  of  the  insured  upon  a 
condition,  which  was  agreed  to  b^  both. 
That  condition  failed,  notice  of  which  was 
ffiven  bv  the  former  to  the  latter,  accepted 
b^  the  latter  as  putting  an  end  to  the  poli- 
cies, and  the  former  notified  to  come  and  get 
the  policies.  Several  times  the  former  went 
to  the  oflice  of  the  latter  to  receive  the  poli- 
cies, but  failed  to  obtain  them  owing  to  the 
absence  of  the  latter  from  his  office.  Both 
agents  treated  the  policies  as  dead,  and  no 
charge  for  premiums  was  presented  on  the 
one  hand  or  asked  for  on  tne  other.  Unin- 
tentionally the  policies  were  on  the  day  be- 
fore the  fire  handed  in  a  package  with  oUier 
papers  to  the  treasurer  of  the  Ivy  City  Brick 
Company. 

In  view  of  these  facts  thus  agreed  upon, 
the  question,  broadly  stated  above,  narrows 
itself  to  one  whether  there  can  be  a  con- 
ditional delivery  of  a  policy  of  insurance. 
If  there  can  be,  then  (as  there  is  no  question 
of  estoppel  and  as  there  was  a  failure  of  the 
condition)  these  policies  had  no  binding 
[474]foree  at  *the  time  of  the  fire.  That  as  to 
contracts  generally  there  can  be  a  condi- 
tional delivery,  and  that  the  failure  of  the 
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condition  prevents  the  contract  from  tak- 
ing effect,  18  not  doubted.  In  this  court  the 
question  is  at  rest.  Burke  v.  Dulaney,  15^ 
U.  8.  228,  238,  38  L.  ed.  698,  701,  14  Sup. 
Ct  Rep.  816,  820.  That  was  an  actioD 
brought  on  a  promissory  note  executed  and 
delivered  by  the  defendant  to  the  plaintiff^ 
and  it  was  held,  reversing  the  trial  courts 
competent  to  show  a  parol  agreement  be- 
tween the  parties  made  at  the  time  of  the 
delivery  of  the  note  that  it  should  not  be- 
come operative  as  a  note  until  the  maker 
could  examine  the  property  for  which  it 
was  given  and  determine  whether  he  would 
purchase  it.  Mr.  Justice  Harlan,  deliver- 
ing the  opinion,  reviewed  several  authorities 
and  summed  up  by  stating  that,  "according 
to  the  evidence  so  offered  and  excluded,  the 
writing  in  question  never  became,  as  be- 
tween Burke  and  Dulaney,  the  absolute  obli- 
gation of  the  former,  but  was  delivered  and 
accepted  only  as  a  memorandum  of  what 
Burke  was  to  pay  in  the  event  of  his  elect- 
ing to  become  interested  in  the  property, 
and  from  the  time  he  so  elected,  or  could 
be  deemed  to  have  so  elected,  it  was  to  take 
effect  as  his  promissoiy  note,  payable  ac- 
cording to  its  terms.  His  election,  within 
a  reasonable  time,  to  take  such  interest,  was 
made  a  condition  precedent  to  his  liability 
to  pay  the  stipulated  price.  The  minds  of 
the  parties  never  met  upon  any  other  basis, 
and  a  refusal  to  give  effect  to  their  oral 
agreement  would  nuike  for  them  a  contract 
which  th^  did  not  choose  to  make  for  them- 
selves." See  also  Quebec  Bank  v.  Hellmany 
110  U.  S.  178,  28  L.  ed.  Ill,  4  Sup.  Ct. 
Rep.  76. 

If  an  instrument  containing  an  absolute 
promise  to  pay  may  be  conditionally  deliv* 
ered  it  is  difllcult  to  perceive  any  good  rea* 
son  why  an  instrument  containing  a  prom- 
ise to  pay  upon  a  contingency  may  not 
likewise  be  conditionally  delivered.  If  the 
failure  of  the  condition  in  the  one  case  pre- 
vents the  instrument  from  becoming  defin- 
itely operative,  why  not  in  the  other?  The 
rule, as  to  conditional  delivery  and  the  ef- 
fect of  a  failure  of  the  condition  has  not 
been  limited  to  promistory  notes,  but  has 
often  been  appliea  to  other  instruments,  as, 
for  instance,  a  deed  of  land,  Leppoo  v.  ya- 
iional  Union  Bunk,  32  Md.  136:  Clark  v. 
Oifford,  10  Wend.  310;  a  *8ight  draft,  Ben- [476] 
ton  V.  Martin,  52  N.  Y.  570;  a  guai'aul>, 
Belleville  Bav,  Bank  v.  Bomman ,  124  III. 
200,  16  N.  E.  210;  Merchants*  Exch.  Bank 
V.  Luckow,  37  Minn.  542,  35  N.  W.  434. 

But,  coming  closer  to  the  case  at  bar,  let 
us  see  what  has  been  decided  in  respect  to 
insurance  policies.  In  Brown  v.  American 
Cent,  Ins,  Co,  70  Iowa,  390,  30  N.  W.  647, 
the  plaintiff  applied  to  an  agent  of  the  de 
fendant  for  a  policy  of  fire  insurance.  The 
agent  doubted  his  authority  to  Insure  the 
particular  property,  but  executed  a  policy 
therefor,  and,  with  the  consent  of  the  plain- 
tiff, placed  it,  aftor  receiving  the  premium, 
in  the  hands  of  a  third  party  to  hold  until 
he  could  communicate  with  his  principal 
and  ascertain  whether  the  risk  would  be  ac- 
cepted. The  defendant  refused  to  accept 
the  risk.    The  property  was  destroyed  by 
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fire  before  the  notice  of  its  refusal  had  been 
received.  The  court  held  that  there  was  no 
delivenr  of  the  policy  save  upon  the  condi- 
tion that  the  insurance  company  accepted 
the  risk,  ajid  that,  as  it  did  not  accept  it^ 
the  policy  never  became  operative. 

In  Millmlle  MuL  M,  d  P,  Ins.  Co,  v.  Col- 
lerd,  38  N.  J.  L.  480,  Perrin,  the  lessee  of 
Collerd,  the  owner  of  a  mill,  applied  for  fire 
insurance,  as  required  by  his  lease.  Three 
policies,  each  in  a  different  company,  were 
sent  him  by  the  insurance  a^ent  to  whom  he 
had  applied.  He  retained  fte  policies,  pay- 
ing the  premium  on  two,  and  sent  wora  to 
the  agent  to  the  effect  that  he  would  look 
into  the  standing  of  the  other  company,  and 
if  satisfied  about  that  would  pay  the  pre- 
mium on  its  policy.  The  property  having 
been  destroyed  by  fire  before  any  notice  or 
other  action  by  him,  he  went  to  the  agent 
a}[id  offered  to  pay  the  premium,  which  the 
latter  declined  to  accept.  In  an  action  on 
Uie  policy  it  was  held  that  the  company 
was  not  liable.  In  the  course  of  the  opinion 
the  court  said  (p.  483)  that  Perrin  ''merely 
held  the  policy  in  his  possession  until  he 
oould  examine  it;  or,  to  use  his  own  ex- 
pression, 'look  into  the  standing  of  the  com- 
pany.' He  distinctly  refused  to  accept  the 
Solicy  and  settle  for  it,  until  he  was  satis- 
ed.  This  wsjb,  in  effect,  postponing  the  de- 
livery, the  acceptance,  and  the  payment  of 
the  premium  until  .a  future  time,  and  to 
this  the  company,  by  their  agent,  Buckley, 
[476]  assented.  *The  condition  for  prepayment  re- 
mained, and  the  company  was  entiUed  to  no- 
tice of  acceptance  and  prei>avmait  of  the 
premium  before  the  contract  for  insurance 
was  complete.  After  Perrin  had  rejected 
the  policy  it  remained  in  his  hands,  not  as 
an  executed  contract  of  insurance,  but  as  a 
proposal  to  insure  which  he  must  accept  by 
payment  of  the  premium,  before  the  company 
would  be  bound." 

In  Eaniickell  v.  New  York  L.  Ins.  Co. 
Ill  N.  Y.  390,  2  L.  R.  A.  150,  18  N.  E.  632, 
the  plaintiff,  who  was  the  owner  of  several 
policies  of  life  insurance  issued  by  different 
companies,  was  applied  to  by  the  agent  of 
the  defendant  to  take  out  policies  in  his 
company.  The  result  of  the  negotiations 
between  the  plaintiff  and  the  agent  was  an 
agreement  to  take  out  policies  in  the  de- 
fendant company,  providing  he  could  sur- 
render the  policies  he  already  had  to  the 
companies  issuing  them  and  obtain  satisfac- 
tory surrender  values  thereof.  In  pursu- 
ance of  an  application  duly  prepared  by  the 
agent  and  signed  by  the  plaintiff,  the  de- 
fendant company  issued  two  policies,  and 
sent  them  to  its  agent.  The  latter,  under 
the  agreement,  delivered  them  to  the  plain- 
tiff, who  gave  two  notes  and  a  check  in  pay- 
ment therefor,  which  were  returned  by  the 
agent  of  the  company.  The  plaintiff,  hav- 
ing after  some  effort  failed  to  make  any 
satisfactory  arrangement  with  the  other 
companies,  returned  the  policies  to  the  de- 
fendant and  demanded  a  surrender  of  his 
notes  and  the  check.  The  company  declin- 
ing to  make  such  surrender,  this  action  was 
brought,  and  it  was  held  that  the  policies 
were  delivered  only  conditionally,  that  the 
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condition  had  failed,  and  that,  therefore,, 
the  plaintiff  could  rightfully  surrender  the 
policies  and  obtain  a  return  of  his  notes  and 
check.  The  opinion  of  the  court  in  that 
case  was  delivered  by  Judge  Peck  ham,  now 
a  justice  of  this  court,  and  in  it,  after  re- 
ferring to  the  agreement,  it  was  said  (p. 
398,  L.  R.  A.  p.  153,  N.  E.  p.  635)  : 

"This,  wo  tnink,  was  clearly  a  condition 
precedent  to  the  full  delivery  and  acceptance  • 
of  these  policies  issued  by  the  defendant, 
and  until  such  condition  precedent  was 
complied  with  or  waived,  no  fully  executed 
and  valid  contract  of  insurance  existed  be- 
tween these  parties." 

See  also  "Nutting  v.  Minnesota  P.  Ins.  Co. 
08  Wis.  20,  73  N.  W.  432. 

*ln  the  case  at  bar  the  learned  justice  of  [477|< 
the  court  of  appeals,  who  delivered  the 
opinion  of  the  majority,  after  referring  to 
other  cases  of  conditional  delivery  (some  of 
which  we  have  noticed  in  this  opinion ) ,  stat- 
ed as  a  reason  for  distinguishing  this  case: 

"The  contracts  and  instruments  involved 
in  those  cases  are  very  different  from  the 
policies  of  insurance  sued  upon.  These  are 
elaborate  instruments  and  abound  in  stipu- 
lations and  conditions.  Amone  these,  note 
the  following,  that  is  embraced  in  the  gen- 
eral clause  recited  in  the  preliminary  state- 
ment: 'This  policy  is  made  and  accepted 
subject  to  the  foregoing  stipulations  and 
conditions,  together  with  such  other  provi- 
sions, agreements,  or  conditions  as  may  be 
indorsed  hereon  or  added  hereto." 

"This  and  other  clauses,  limiting  the  pow- 
ers of  agents  and  requiring  all  additional 
terms  and  conditions  to  be  indorsed  in  writ- 
ing upon  the  policies,  were  devised  by  the 
insurance  dompany,  itself,  to  prevent  ques- 
tions concerning  the  conditions  upon  which 
its  policies  shall  be  'made  and  accepted'  from 
being  left  to  the  vagueness  and  uncertainty 
of  oral  proof. 

•  •  •  •  •  • 

"The  condition  in  this  case  was  one  in  ad- 
dition to  those  contained  in  the  policies  and 
upon  which  they  were  'made  and  accepted,' 
and  was  not  in  writing  indorsed  upon  them 
or  executed  simultaneously  therewith. 

"Our  conclusion  is  that,  by  reason  of  the 
nature  and  terms  of  the  policies,  it  is  not 
competent  to  show  their  delivery  to  the  in- 
sure upon  a  verbal  condition,  making  their 
existence  as  contracts  depend  upon  the  sub- 
seouent  ratification  of  another  agent." 

The  argument  is  that  because  the  policies 
contained  various  stipulations  restricting 
the  power  of  the  agent,  it  is  incompetent  to 
prove  that  the  contract  never  came  into 
operative  force  by  a  final  unconditional  de- 
livety.  But  these  stipulations  apply  onlv 
to  a  contract  which  has  become  executed, 
and  do  not  apply  where  the  contract  has  not 
been  completed  by  an  absolute  delivery  of 
the  instrument.  No  instrument  could  be 
more  absolute  than  a  promissory  note,  yet 
it  is  clear  from  the  •authorities  that  parol  [478}' 
evidence  is  admissible  to  explain  its  posses- 
sion by  the  payee,  and  show  that  that  pos- 
session was  not  the  result  of  a  final  deliv- 
ery, but  only  of  one  upon  condition,  and 
also  that  the  condition  failed.     Possession 
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cannot  be  concluBiye  upon  the  question  of  de- 
livery. Otherwise,  a  possession  wrongfully, 
even  feloniously,  obtained  would  bind  a  par- 
ty to  a  contract  when,  perchance,  much  re- 
mained to  be  done  before  the  maker  was 
ready  to  assume  the  obligations  of  the  con- 
tract. There  is  no  stipulation  in  this  policy 
which  either  in  terms  or  by  implication  for- 
bids such  a  transaction  as  was  in  fact  had 
.  between  these  two  agents.  There  is  no  at- 
tempt, by  parol  testimony,  to  contradict  anv 
stipulations  of  the  policy,  something  whicn 
we  have  recently  held  cannot  be  done. 
yorthern  Asaur,  Co.  v.  Orand  View  Bldg, 
A980,  183  U.  S.  308,  46  L.  ed.  213,  22  Sup. 
Ct.  Rep.  133.  With  reference  to  Uiis  ques- 
tion, we  quote  approvingly  from  Hamickell 
T.  New  Yark  L.  Ins,  Co.  Ill  N.  Y.  398,  399, 
400,  2  L.  R.  A.  153,  18  N.  E.  635,  636: 

"The  provisions  contained  in  the  policies, 
which  are  above  quoted,  relate  to  the  policies 
themselves  after  they  should  become  execut- 
ed instruments  between  the  parties.  All 
negotiations  had  before  such  event,  and  all 
parol  agreements  between  the  assured  and 
the  agent  of  the  defendant,  would  have  been 
merged  in  the  contract  evidenced  b^  the  pol- 
icies themselyes  had  the  n^tiations  been 
carried  out  as  intended,  and  such  policies 
been  absolutely  delivered  to  and  accepted  1^ 
the  plaintiff.  Hence,  any  oral  representa- 
tion or  statements  made  by  the  agent  of  the 
company,  and  not  contained  in  the  contract 

*  of  insurance,  would  have  formed  no  part 
thereof,  and  could  not  have  been  insisted  up- 
on by  the  plaintiff  as  against  the  defendant 
company.  .  .  .  Insurance  '  companies 
may,  with  entire  propriety,  provide  in  the 
same  manner  bs  the  defendant  provided  in 
the  policies  in  question,  in  cases  where  the 
contract  of  insurance  becomes  executed. 
There  it  is  highly  necessary  and  important 
for  the  company  to  know  exactly  how,  far 
they  are  bound  and  the  entire  nature  of  the 
contract  which  hsA  been  made  be(n?reen  them 
and  the  assured.  But  an  agreement  between 
an  individual  and  the  agent  of  a  company, 
by  which  the  policy  is  accepted  .only  upon 

(470]conditions  relating  to  the  same,  *and  an 
agreement  to  hold  the  policy  until  the  per- 
formance of  those  coi\ditions,  or  a  failure  to 
perform,  cannot,  as  we  think,  result  in  any 
serious  inconvenience  to  the  company.  But 
whether  that  is  so  or  not  cannot  alter  the 
right  of  an  individual  to  refuse  to  be  bound 
by  a  policy  of  insurance  until  he  has  abso- 
lutely recSved  and  accepted  it." 

For  these  reasons  we  are  of  opinion  that 
the  facts  found  show  that  there  was  no  final 
And  absolute  delivery  of  tiie  policies;  that 
the  condition  upon  which  they  were  depos- 
ited with  the  aeent  .of  the  insured  failed, 
and,  therefore,  t^hat  at  the  time  of  the  fire 
there  was  no  subsisting  contract  of  indem- 
nity between  the  company  and  the  insured. 

The  judgment  of  the  Court  of  Appeale  is 
reversed,  and  the  case  remanded  to  that 
court  with  instructions  to  set  aside  its  judg- 
ment and  enter  one  affirming  the  judgment 
of  the  trial  court. 


Mr.  Justice 

see 
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MOBILE  TRANSPORTATION  COMPANY, 

Plff.  in  Err., 

V, 

CITY  OP  MOBILE. 
(See  8.  C.  Reporter's  ed.  470-491.) 

Error  to  state  court  —  Federal  question  — 
vested  rights — impairment  of  obligation 
of  contract — Spanish  land  grants — etn- 
dence  of  grant — report  of  land  commiS' 
ttoncr. 


1.  A  writ  of  error  to  review  a  judgment  of  a 
state  court  sdverae  to  a  title  claimed  under 
a  Spanlsli  grant  alleged  to  have  been  per- 
fected under  the  treaty  with  Spain  of  Febm- 
try  22,  1819  (8  Stat,  at  L.  252),  and  a  pat- 
ent from  the  United  States  in  alleged  con- 
flrmation  of  such  claim,  will  not  be  dismissed 
where  the  Federal  questions  so  raised  can- 
not be  considered  as  frivolous  and  undeserv- 
ing of  notice. 

2.  The  state  of  Alabama  when  admitted  Into 
the  Union  became  entitled  to  the  soil  below 
high-water  marl^,  under  the  navigable  waters 
within  the  limits  of  the  state,  where  it  tiad 
not  been  previously  granted. 

3.  No  vested  rights  of  owners  of  land  adjacent 
to  a  tidal  stream  were  disturbed  by  the  Ala- 
bama act  of  January  84.,  1867,  granting  to 
the  city  of  Mobile  so  much  of  the  shore 
and  soil  under  such  stream  as  Is  within  the 
city  boundaries,  since  'such  act  amounts  to 
no  more  than  a  declaration  that  the  rights 
possessed  by  the  state  in  such  shore  and  soil 
were  granted  to  such  city. 

4.  A  change  of  view  by  the  highest  court  of  a 
state  with  respect  to  the  limit  of  private 
ownership  upon  tide  waters  does  not  raise  a 
case  under  the  contract  clause  of  the  Fed- 
eral Constitution,  which  can  be  reviewed  in 
the  Supreme  Court  of  the  United  States. 

5.  A  supposition  of  a  claimant  under  an  al- 
leged Spanish  land  grant,  that  such  grant 
once  existed  and  has  been  lost  by  time  or  ac- 
cident, is  no  evidence  of  an  actual  grant. 

6.  A  report  of  the  Commlseioner  of  Public 
Lands  in  favor  of  a  claim  under  an  alleged 
Spanish  land  grant  is  InsufBcIent  to  render 
applicable  the  provisions  of  the  treaty  with 
Spain  of  February  22,  1819  <8  SUt.  at  L. 
262),  for  the  confirmation  of  such  grants* 
where  it  contains  no  other  description  of  the 
land  granted  than  its  area  in  arpenta  and 
the  statement  that  it  is  situated  on  the  Mo- 
bile river,  but  that  no  survey  of  the  land  ex- 
isted. 

7.  Defenses,  tn  an  action  in  ejectment  brought 
by  a  municipality  in  a  state  court,  of  estop- 
pel, license,  payment  of  taxes,  the  unconsti- 
tutionality of  a  state  statute  because  the  tl- 
tie  does  not  describe  its  subject,  want  of 
power  in  the  state  to  convey  its  title  to  the 
municipality,  and  the  statute  of  limitations, 
— are  of  a  local  nature,  and  present  no  Fed- 

NoTB. — On  %orit9  of  error  from  United  States 
Supreme  Court  to  state  courts — see  notes  to 
Hamblin  v.  Western  Land  Co.  S7  L.  ed.  U.  S. 
267 ;  Kipley  v.  Illinois  em  rel  Al^In.  42  L.  ed. 
U.  S.  998 ;  and  Re  Buchanan,  39  L.  ed.  U.  S.  884. 

Am  to  title  to  land  under  water — see  note  to 
Ooff  V.  Cougle  (Mich.)  42  L.  R.  A.  161. 

On  the  question  of  the  title  to  land  between 
hiffh  and  low  water  marks — see  note  to  Waverly 
Water  Front  Improv.  &  Development  Co.  v. 
White  (Va.)  45  U  R.  A.  227. 
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K  ERROR  to  the  Supreme  Court  of  the 
State  of  Alabama  to  review  a  jud^pnent 
which  affirmed  a  judgment  of  a  Circuit 
Court  of  that  State  in  favor  of  the  city  of 
Mobile  in  an  action  in  ejectment.  A/- 
fimied. 

See  same  case  below,  128  Ala.  335,  30  So. 
4145. 

Statement  by  Mr.  Justice  Brown  i 
Thia  wae  an  action  in  ejectment  brought 
in  the  state  circuit  court  by  the  city  of  Mo- 
bile against  the  Mobile  Transportation  Com- 
pany, to  recover  a  portion  of  the  shore  and 
bed  of  the  Mobile  river  in  the  city  of 
Mobile,  between  hi^h-water  mark  and  the 
^diannel  line  or  point  of  practical  naviga* 
bility. 

In  support  of  its  title  the  dty  relied  upon 
the  following  acts: 

1.  An  act  of  Congress  approved  March  2, 
1819,  entitled  "An  Act  to  Enable  the  People 
of  £he  Alabama  Territory  to  Form  a  Consti- 
tution and  State  Government,  and  for  the 
Admission  of  Such  State  into  the  Union  on 
an  Equal  Footing  with  the  Original  States." 
3  Stat,  at  L.  489,  chap.  47. 

2.  An  ordinance  of  the  convention  of  Ala- 
bama adopted  August  2,  1819,  accepting  the 
proposition  offered,  by  Congress.  Ala.  Code 
1876,  p.  68. 

3.  A  resolution  of  Congress  of  December 
[481114,  1819,  declarinir  *the  admission  of  the 

state  into  the  Umon,  with  a  Constitution 
which  had  been  adopted  by  the  state.  3 
Stat  ajt  L.  608. 

4.  An  act  of  the  general  assembly  of  Ala- 
bama, approved  January  31,  1867,  entitled 
"An  Act  Granting  the  City  of  Mobile  the 
Riparian  Rights  in  the  River  Front."  Acts 
of  1866-67,  p.  307. 

5.  An  act  of  the  assembly,  approved  Feb- 
ruary 18,  1896,  entitled  "An  Act  to  fix  the 
Right  of  tbe  City  of  Mobile  to  Certain  Real 
Estate."    Acts  of  1894-95,  p.  815. 

6.  An  act  approved  December  6,  1896 
(Acts  1896,  p.  49),  amending  the  last  act. 

Several  acts  respecting  the  incorporation 
of  the  dty  of  Mobile,  unnecessary  to  be  con- 
sidered, were  also  offered  in  evidence.  It 
was  admitted  that  defendant  was  in  posses- 
sion of  the  lands. 

Defendant  pleaded  the  statute  of  limita^ 
tions,  and  offered  in  evidence  certain  "docu- 
ments, legislatiTe  and  executive,  of  the  Con- 
gress of  Uie  United  States,  in  relation  to  the 
public  lands,  from  the  first  session  of  the 
^irst  Congress  to  the  first  session  of  the 
Twenty-third  Congress,"  and  particularly 
that  relating  to  the  claim  of  one  Rms  Ber- 
noudy,  who  claimed  under  a  Spanisn  grant 
made  March  3,  1792,  to  Joseph  Munora,  to- 
gether with  evidence  of  the  report  of  the 
Land  Commissioner  in  favor  of  his  claim,  and 
a  patent  of  the  United  States  dated  Deoem- 
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ber  28,  1836,  to  the  assignees  of  Bemoudy, 
wherein  it  was  recited  that  the  claim  of 
Bemoudy  (entered  as  No.  ll)  was  affirmed, 
had  been  surveyed,  and  was  1^  such  title 
granted  unto  bis  assignees.  The  defendant 
also  offered  an  unbroken  chain  of  deeds 
from  Uiese  assignees  to  the  transportation 
company,  as  weli  as  proof  of  an  adverse  pos- 
session of  the  lands  described  in  the  com- 
plaint, under  a  color  of  right,  for  twenty 
years  before  bringing  suit. 

All  this  evidence  was  excluded  by  the  cir- 
cuit court,  whose  action  in  that  particular 
was  affirmed  by  the  supreme  court  of  the 
sUte.     128  Ala.  335,  30  So.  645. 

Mr,  Frederick  O*  Broaibers  argued  the 
cause,  and,  with  Mr.  Eugene  B,  Lewie,  filed 
a  brief  for  plaintiff  in  error: 

There  is  a  line  of  decisions  in  the  Alabama 
reports  relating  to  the  river  front  of  Mobile, 
all  of  which  have  recognised  private  owner- 
ship of  said  front. 

Hagan  v.  Campbell,  8  Port.  (Ala.)  9,  33 
Am.  Dec.  267;  Mobile  v.  Eslava,  9  Port. 
(Ala.)  577,  33  Am.  Dec.  325;  Magee  v.  Doe 
ew  dem.  Hallett,  22  Ala.  699;  BuUivan  v. 
Spotswood,  82  Ala.  163,  2  Sa  716. 

The  general  rule  in  Alabama  has  always 
been  that  the  owner  of  lands  bordering  on  a 
navigable  river  owned  to  the  line  ox  low- 
water  mark. 

Webb  V.  Demopolie,  95  Ala.  116,  21  L.  R. 
A.  62,  13  So.  289,  87  Ala.  670,  6  So.  408; 
Williofne  v.  Qlover,  66  Ala.  189;  Bullock 
V.  Wilson,  2  Port.  (Ala.)  436;  3  Kent's  Com. 
ed.  1854,  note  b,  *430. 

These  decisions  certainly  constitute  a  rule 
of  property  in  the  nature  of  a  contract  with 
the  owners  of  lands  adjacent  to  the  Mobile 
river,  which  is  impaired  by  the  recent  rul- 
ings of  the  supreme  court  of  Alabama,  com- 
plained of  in  these  prooeedings. 

2^0117  Jersey  v.  Wilson,  7  Cranch,  164,  3  L. 
ed.  303;  Fletcher  v.  Peck,  6  Cranch,  87,  135, 
3  L.  ed.  162,  177;  Kaukauna  Water  Power 
Co,  V.  Green  Bay  d  M.  Canal  Co.  142  U.  8. 
254,  35  L.  ed.  1004,  12  Sup.  (X  Rep.  173. 

The  test  of  a  "tide"  such  as  the  law  recog- 
nizes is  a  daily,  regular  rise  and  fall  of  the 
water,  such  as  can  be  predicted  with  certain- 
ty. 

San  Francisco  v.  Le  Roy,  138  U.  S.  656,  34 
L.  ed.  1096,  11  Sup.  Ct.  Rep.  364. 

The  "bank"  of  a  river  is  that  space  of  ris- 
ing ground  above  low-water  mark,  which  is 
usuiUly  covered  by  ordinary  high  water. 

3  Am.  ft  Eng.  Enc.  Law,  2d  ed.  p.  784; 
Boward  v.  Ingersoll,  17  Ala.  780. 

The  "shore''  is  "that  space  of  land  on  the 
borders  of  the  sea,  which  is  alternately  cov- 
ered and  left  dry  by  the  rising  and  falling 
of  the  tide;  or,  in  other  words,  that  space 
between  high  and  loW  water  mark." 

22  Am.  &  Eng.  Enc.  Law,  Ist  ed.  p.  778 ; 
Boward  v.  Ingersoll,  17  Ala.  780. 

A  contract  is  impaired  so  as  to  give  this 
court  jurisdiction  of  a  writ  of  error  to  a 
state  court,  when  rights  acquired  under  it 
are  impaired  by  some  subsequent  statute 
which  hss  been  upheld  or  effect  given  to  it 
by  the  state  courC 
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Bacon  v.  T^aSf  163  U.  S.  216,  41  L.  ed. 
135,  16  Sup.  Ct.  Rep.  1023;  Lehigh  Water 
Co,  V.  Boston^  121  U.  S.  388,  30  L.  ed.  1059, 
7  Sup.  Ct.  Rep.  916;  New  Orleans  Water- 
works Co.  V.  Louisiana  Sugar  lief.  Co.  126 
U.  S.  18,  31  L.  ed.  607,  8  Sup.  Ct.  Rep.  741; 
Central  Land  Co.  v.  Laidley,  159  U.  S.  103, 
40  L.  ed.  91,  16  Sup.  Ct.  Rep.  80. 

The  settled  judicial  construction  of  the 
Alabama  act  of  January  31,  1867,  and  of  the 
statute  of  limitations  of  that  state,  so  far  as 
rights  were  acquired  thereunder  by  the 
plaintiiT  in  error,  is  as  much  a  part  of  the 
statute  as  the  act  itself;  and  the  change  of 
decision  complained  of  in  this  proceeding  is 
the  same  in  its  elTcct  on  the  rights  of  plain- 
tiiT in  error  as  a  repeal  or  amendment  by  leg- 
islative enactment. 

Douglass  v.  Pike  County,  101  U.  S.  677,  25 
L.  ed.  908;  Ohio  Life  Ins.  d  Trust  Co.  v. 
Deholt,  10  How.  416,  14  L.  ed.  997. 

Proceedings  under  such  statute,  which,  if 
taken  before  the  adoption  of  U.  S.  Const. 
Amend.  14,  would  not  have  violated  the  Con- 
stitution, taken  after  the  adoption,  violate 
the  Constitution  if  prohibited  by  the  amend- 
ment. 

Kaukauna  Water  Power  Co.  v.  Oreen  Bay 
d  M.  Canal  Co.  142  U.  S.  254,  35  L.  ed.  1004, 
12  Sup.  Ct.  Rep.  173. 

This  court  is  not  boutid  to  follow  the  con- 
struction of  state  statutes  by  state  courts, 
where  the  question  before  it  is  the  alleged 
impairment  of  a  contract. 

MoCuliough  v.  Virginia,  172  U.  S.  109,  43 
L.  ed.  384,  19  Sup.  Ct.  Rep.  134;  Douglas 
V.  Kentucky,  168  U.  S.  488,  42  L.  ed.  558,  18 
Sup.  Ct.  Rep.  199;  Orr  v.  Oilman,  183  U.  S. 
278,  46  L.  ed.  196,  22  Sup.  Ct  Rep.  213;  Ho- 
hoken  V.  Pennsylvanih  R.  Co.  124  U.  S.  656, 
31  L.  ed.  543,  8  Sup.  Ct.  Rep.  643;  Atchison, 
T.  d  8.  F.  R.  Co.  V.  Matthews,  174  U.  S.  96, 
43  L.  ed.  909,  19  Sup.  Ct.  Rep  609. 

A  decision  of  a  state  court  affecting  ri- 
parian rights,  which  is  opposed  to  the  entire 
oourse  of  previous  decisions  in  that  state, 
will  be  disregarded  by  this  court 

Hardin  v.  Jordan,  140  U.  S.  371,  36  L.  ed. 
428,  11  Sup.  Ct  Rep.  808,  838. 

This  court  can  look  into  the  title,  in  ar- 
riving at  the  conclusion  as  to  whether  the 
Federal  Constitution  has  been  violated  or 
not. 

Martin  v.  Hunter,  1  Wheat.  357,  4  L.  ed. 
110;  Smith  v.  Maryland,  6  Cranch,  291,  3  L. 
ed.  227. 

Under  the  8th  article  of  the  treaty  between 
the  United  States  and  Spain,  of  February 
22,  1819  (8  Stat  at  L.  252),  the  title  to 
lands  which  had  been  granted  by  the  King  of 
Spain  v/as  confirmed  by  force  of  the  instru- 
ment itself. 

United  States  v.  Perchema/n,  7  Pet  81,  8 
L.  ed.  615. 

This  article  does  not  avoid  surveys  made 
after  January  24,  1818,  to  locate  grants  be- 
fore that  time,  although  such  grants  con- 
tained no  description  of  the  place  where  they 
were  to  be  located. 

United  States  v.  Domingo  Aoosttt,  1  How. 
24.  11  L.  ed.  33. 
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The  volumes  of  state  papers  are  evidence 
to  establish  a  chain  of  title  to  land. 

Watkins  v.  Holman,  16  Pet  56,  10  L.  ed» 
886;  Hall  v.  Doe  ex  dem.  Root,  19  Ala.  386; 
Stewart  v.  Trenier,  49  Ala.  492,  55  Ala.  458; 
Doe  ew  dem.  Pollard  v.  Oreit,  8  Ala.  932. 

When  the  state  was  admitted  into  the 
Union,  it  agreed  to  treat  the  navigable  waters 
of  the  state  as  its  property;  never  to  claim 
absolute  ownership. of  them,  but  merely  to 
assert  the  right  of  jurisdiction  and  control 
over  them. 

Kemp  ex  dem.  Pollard  v.  Thorp,  3  Ala. 
294;  Mobile  v.  Eslava,  9  Port.  (Ala-)  577,  3S 
Am.  Dec.  325;  Steams  v.  Minnesota,  179  U. 
S.  223,  45  L.  ed.  162,  21  Sup.  Ct  Rep.  73. 

The  state  only  claims  property  in  the  shore 
as  the  representative  of  the  public,  for  pur- 
poses entirely  conservative  of  the  usufruct 
therein,  never  destructive  of  it  This  be- 
ing the  case  it  would  seem  necessarily  to  fol- 
low that  the  sovereign  |>ower  can  make  no 
disposition  of  the  shore,  by  grant  or  other- 
wise, prejudicial  to  the  rights  of  those  for 
whom  it  holds  it  in  trust 

Abbott  V.  Doe  ex  dem.  Kennedy,  5  Ala. 
395;  Mobile  v.  Moog,  63  Ala.  561;  People  e^ 
rel.  Loomis  v.  Canal  Appraisers,  33  N.  ¥• 
500;  Arnold  v.  Mundy,  6  N.  J.  L.  1,  10  Anu 
Dec.  356. 

The  state  does  not  hold  land  under  navi* 
gable  water  in  fee. 

Stockton  V.  Baltimore  d  N.  Y.  R,  Co,  1 
Inters.  Com.  Rep.  411,  32  Fed.  20;  Soranr 
ion  V.  Wheeler,  179  U.  S.  141,  45  L.  ed.  126^ 
21  Sup.  Ct  Rep.  48;  lUinois  C.  R.  Co.  v.  lU 
liwm,  146  U.  S.  387,  462,  36  L.  ed.  1018,. 
1042.  13  Sup.  Ct  Rep.  110,  184  U.  S.  77,  4ft 
L.  ed.  440,  22  Sup.  Ct  Rep.  306. 

Messrs,  Frederick  O.  Bromberg  and  WiU 
Uam  B,  Putney  filed  a  brief  for  plaintiff  ixt 
error  in  opposition  to  the  motion  to  dismiss. 

Mr.  VLuxvj  T.  Smitli  ar]^ed  the  cause^ 
and,  with  Mr.  Gregory  L.  Smith,  filed  a  brief 
for  defendant  in  error: 

The  report  of  Commissioner  Crawford  es* 
tablished  that  the  commissioner  made  the  re- 
port, but  it  did  not  establish  the  truth  of  any 
faxst  stated  in  the  report,  nor  did  the  report 
set  forth  the  existence  of  such  a  grant 

Watkins  v.  Holman,  16  Pet  25,  10  L.  e4. 
873. 

Such  an  alleged  grant  does  not  in  any  man- 
ner or  to  any  extent  strengthen  the  title  of 
the  patentee. 

Ooodtitle  V.  Kibbe,  9  How.  478,  13  L.  ed. 
223 ;  Shively  v.  Bowlby,  152  U.  S.  28,  38  L. 
ed.  341,  14  Sup.  Ct  Rep.  548. 

The  alleged  title  of  plaintiff  in  error  ia 
founded  upon  the  report  of  the  commissioner 
and  act  of  Congress  confirmatory  thereof^, 
and  not  upon  any  Spanish  grant 

Doe  ex  dem.  Chastang,  v.  Dill,  19  Ala.  421; 
Hall  V.  Doe  ex  dem.  Root,  19  Ala.  378; 
Menard  v.  Massey,  8  How.  308,  12  L.  ed. 
1091;  Chastang  v.  Armstrong,  20  Ala.  600. 

A  confirmation  act  passed  by  Congress  in> 
1836  does  not  reach  back  to  the  original  con- 
cession, and  exclude  grants  of  the  same  land 
made  in  the  intermediate  time,  either  by 
Congress  itself,  or  a  board  of  commissioners. 

187  U.  S. 


1902. 


Mobile  Transportation  Co.  v.  Mobile. 


482 


«r  the  district  court  acting  under  its  au- 
thority. 

Lea  Bois  v.  Bramell,  4  How.  449,  11  L.  ed. 
1051. 

The  treaty  of  1819  with  Spain  confirms 
by  its  own  language  all  grants  of  Spain 
theretofore  made  of  lands  in  the  territory 
.vhich  confessedly  belonged  to  Spain, — ^that 
is,  eaflt  of  the  Perdido  river.  As  to  lands 
west  of  that  river,  the  treaty  does  not  oper- 
ate, for  the  United  States  has  always  resisted 
Spain's  claim,  and  the  treaty  itself  declares 
that  Spain's  <ilaiin  was  not  valid. 

Garcia  v.  Lee,  12  Pet.  511,  9  L.  ed.  1176; 
Pollard  V.  Files,  2  How.  602,  11  L.  ed.  395. 

When  a  party  has  a  complete  title  under 
the  Spanish  grant,  no  confirmation  by  the 
United  States  can  add  any  strength  to  the 
title. 

Doe  em  dem.  Barharie  v.  Esktva,  9  How. 
445,  13  L.  ed.  209. 

Perfect  titles  made  b^  Spain  before  Janu- 
■aiy  24,  1818,  are  intrinsically  valid  and 
•exempt  from  the  provision  of  the  treaty  be- 
tween Spain  and  the  United  States  ceding 
Florida;  and  they  need  no  sanction  from  the 
Iq^lature  or  judicial  departments  of  this 
•countiy. 

United  8tate9  t.  Wiggins,  14  Pet  350,  10 
liL  ed.  489. 

The  shores  and  beds  of  all  navigable 
streams  within  the  limits  of  the  state  became 
the  property  of  the  state  by  virtue  of  the  act 
of  its  admission  into  the  Union. 

Pollard  V.  Hagan,  3  How.  212,  11  L.  ed. 
565;  OoodHtle  v.  Kibhe,  9  How.  471,  13  L. 
ed.  220;  Doe  ew  detn.  Hallett  v.  Beehe,  13 
How.  26,  14  L.  ed.  35;  Hohoken  v.  Pennsyl- 
tHinia  R.  Co.  124  U.  S.  688,31  L.  ed.  551, 
8  Sup.  Ct.  Rep.  643;  Bhively  v.  Bowlhy,  152 
U.  S.  55,  38  L.  ed.  351,  14  Sup.  Ct.  Rep.  548; 
Si.  Anthony  FalU  Water  Power  Co,  v.  fif*. 
Paul  Water  Comra.  168  U.  S.  357,  42  L.  ed. 
600,  18  Sup.  Ct.  Rep.  157. 

The  supreme  court  of  Alabama  may  take 
judicial  knowledge  of  the  fact  that  the  tide 
^be  and  flows  in  the  Mobile  river  through- 
out the  city  front. 

12  Am.  &.  Eng.  Enc  Law,  p.  169;  Walker 
T.  Allen,  72  Ala.  456;  Metzger  t.  Poat,  44 
N.  J.  L.  77,  43  Am.  Rep.  341;  Cash  t.  Clark 
County  Auditor,  7  Ind.  227. 

The  Federal  court  will  not  constnfe  a 
grant  bounded  by  a  navi^aJble  stream  as  con- 
ferring any  title  below  high-water  mark,  al- 
though the  state  may  allow  riparian  rights 
below  this. 

Packer  v.  Bird,  137  U.  S.  669,  34  L.  ed. 
S20,  11  Sup.  Ct  Rep.  210;  Bhively  v.  Bowl- 
by,  152  U.  S.  43,  38  L.  ed.  347,  14  Sup.  Ct. 
B€^.  548. 

The  modification  of  the  common  law  has 
been  a  restriction,  and  not  an  extension,  of 
the  right  of  the  riparian  owner. 

Packer  v.  Bird,  137  U.  S.  666,  34  L.  ed. 
«20,  11  Sup.  Ct.  Rep.  210;  Wright  v.  Bey- 
fnour,  69  Cal.  126,  10  Pac.  323. 

Following  the  common  law,  all  the  author- 
ities, except  in  states  controlled  by  statutes, 
agree  that  the  riparian  ownership  on  tide 
waters  extends  only  to  high-water  mark. 

Motile  V.  Ealava,  9  Port  (Ala.)  577,  33 
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Am.  Dec.  325;  Goodtitle  v.  Kibhe,  1  Ala. 
403;  Kennedy  v.  Beehe,  8  Ala.  914;  Doe  em 
dem.  Pollard  v.  Greit,  8  Ala.  941;  People  v. 
Morrill,  26  Cal.  357;  More  v.  Maaaini,  37 
Cal.  432;  Wright  v.  Seymour,  69  Cal.  122, 
10  Pac.  323;  Long  Beach  Land  d  Water  Co. 
V.  RiclMrdaon,  70  Cal.  209,  11  Pac.  695; 
Kimball  v.  Macpheraon,  46  Cal.  108;  Eaat 
Haven  v.  Hemingwo^,  7  Conn.  202;  Simona 
V.  French,  25  Conn.  352 ;  Middletown  v.  8age, 
8  Conn.  221;  Chapman  v.  Kimball,  9  Conn. 
40,  21  Am.  Dec  707;  Btate  v.  Sargent  d  Co. 
45  Conn.  373;  Sullivan  y.  Moreno,  19  Fia. 
2\9,Rivaa  v.  Salary,  18  Fla.  126;  Day  v. 
Day,  22  Md.  637;  Garitee  v.  Baltimore,  53  • 

Md.  432;  Martin  v.  O'Brien,  34  Miss.  22; 
Gough  v.  Bell,  21  N.  J.  L.  157,  23  N.  J.  L. 
624;  State,  Roberta,  Proaecutor,  v.  Jeraey 
City,  25  N.  J.  L.  525;  Stevens  v.  Pateraon 
d  N.  R.  Co.  34  N.  J.  L.  532,  3  Am.  Rep.  269; 
Wheeler  v.  Spinola,  54  N.  Y.  385;  Eaat 
Hampton  v.  Kirk,  68  N.  Y.  460;  Gould  v. 
Hudaon  River  R.  Co.  6  N.  Y.  522 ;  People  v. 
Tibbetta,  19  N.  Y.  523;  Roberta  v.  Baum- 
garten,  110  N.  Y.  380,  18  N.  E.  96;  Bowlby 
V.  Shively,  22  Or.  410,  30  Pac.  154 ;  Parker 
V.  Taylor,  7  Or.  445;  Bailey  v.  Burgea,  11 
R.  J.  331?  Abom  v.  Smith,  12  R.  I.  373; 
Brown  v.  Goddard,  13  R.  I.  76 ;  Galveaton  v. 
Menard,  23  Tex.  349 ;  Eiaenback  v.  Hatfield^ 
2  Wash.  236,  26  Pac.  539;  Barboi-  Line 
Comra.  v.  State,  2  Wash.  531,  27  Pac.  550  j 
Morae  v.  O'Connell,  7  Wajsh.  117,  34  Pac 
426;  Allen  v.  Forreat,  8  Wash.  702,  24  L.  R. 
A.  606,  36  Pac.  971. 

Webb  V.  Demopolia,  95  Ala.  125,  21  L.  R. 
A.  62,  13  So.  289,  is  clearly  distinguishable 
on  the  ground  that  there  the  land  in  ques- 
tion was  upon  a  navigable  river  above  the 
ebb  and  flow  of  the  tide. 
*  Howard  v.  Ingeraoll,  17  Ala.  790. 

To  restrict  the  owner  to  high-water  mark 
wherever  there  is  such  and  the  river  is  actu- 
ally navigable  is  the  logical  rule  and  that 
which  is  approved  by  the  Supreme  Court  of 
the  United  States. 

Barney  v.  Keokuk,  94  U.  S.  324,  24  L.  ed. 
224;  Packer  v.  Bird,  137  U.  S.  671,  34  L.  ed. 
821,  11  Sup.  Ct  Rep.  210. 

*Mr.  Justice  Brown  delivered  the  opin[482] 
ion  of  the  court: 

1.  Motion  was  made  to  dismiss  this  writ 
of  error  for  the  want  of  a  Federal  question, 
but  in  view  of  the  fact  that  defendant's  title 
depends  upon  a  Spanish  grant  claimed  to 
have  been  perfected  under  the  treaty  of 
1819  between  the  United  States  and  the 
K^ing  of  Spain  (8  SUt  at  L.  252),  and  a 
patent  of  the  United  States  dated  December 
28,  1836,  in  alleged  confirmation  of  such 
claim,  we  do  not  see  how  such  motion  can 
be  sustained,  unless  upon  the  theory  that 
the  Federal  questions  so  raised  are  frivolous 
and  undeserving  of  further  notice.  We  arc 
of  opinion  that  they  cannot  be  so  considered, 
and  the  motion  to  dismiss  must  therefore  be 
denied. 

There  are  fifty-eight  assignments  of  error, 
none  of  which  require  separate  considera- 
tion, since  all  turn  upon  the  respective 
titles  of  the  parties  to  the  land  in  question. 
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As  the  plaintiff  in  an  action  of  ejectment  la 
bound  to  recover  upon  the  strength  of  his 
own  title,  we  shall  first  consider  Sue  several 
objections  made  to  the  title  of  the  city. 

2.  Thai  the  state  of  Alabama,  when  ad- 
mitted into  the  Union,  became  entitled  to 
the  soil  under  the  navigable  waters,  below 
high-water  mark  within  the  limits  of  the 
state,  not  previously  granted,  was  so  conclu- 
sively settled  ^  this  court,  in  Pollard  v. 
Hagan,  3  How.  212,  11  L.  ed.  565,  as  to  need 
oo  further  consideration.  This  was  also  an 
action  of  ejectment  for  lands  below  hi^h- 
water  mark  in  the  city  of  Mobile.  The  plain- 
,  tifts  insisted  that,  by  the  compact  between 
the  United  Staites  and  Alabama,  on  her  ad- 
mission into  the  Union,  it  was  agreed  that 
the  people  of  Alabama  forever  disclaimed 
all  right  or  title  to  the  waste  or  unappro- 
priat<^  lands  lying  within  the  staie,  that 
*  the  same  should  remain  at  the  sole  disposal 
of  the  United  States ,  and  that  all  the  navi- 
gable waters  within  the  state  should  forever 
remain  public  highways;  and  hence,  that  the 
lands  under  the  na viable  waters,  and  the 
public  domain  above  high  water,  were  alike 
reserved  to  the  United  States,  and  alike  sub- 
ject to  be  sold  by  them ;  and  that  to  g^ve 
any  other  construction  io  these  compacts 
[483]  would  be  to  yield  up  to  Alabama,  *adid  the 
other  new  states,  all  the  public  land  within 
their  limits.  This  court,  however,  held  that, 
when  Alabama  wa^  admitted  into  ihe  Union, 
on  an  equal  footing  with  the  original  states, 
she  succeeded  to  all  the  rig^hts  of  sover^ 
*  eignty.  Jurisdiction,  and  emment  domain 
wbidi  Georgia  possessed  at  the  time  she 
ceded  the  territory  of  Alabama  to  the  United 
States,  and  that  nothing  remained  to  the  lat- 
ter, according  to  the  terms  of  the  agreement, 
but  the  public  lands.  In  summinj^  up  its 
conclusions  ihe  court  held:  "First,  the 
shores  of  navigable  waters,  and  the  soils  un- 
der them,  were  not  granted  by  the  Constitu- 
tion to  the  United  States,  but  were  reserved 
to  the  states  respectivdy.  Secondly,  the 
new  states  have  the  same  rights,  sovereign- 
ty, and  jurisdiction  over  this  subject  as  uie 
original  states.  Thirdly,  the  rieht  of  the 
United  States  to  the  public  lands,  and  the 
power  of  Congress  to  make  all  needful  rules 
and  regulations  for  the  sale  and  disposition 
thereof,  conferred  no  power  to  grant  to  the 
plaintiffs  the  land  in  controversy  In  this 
ease.'* 

The  supreme  court  of  Alabama  having  ap- 
firoved  a  charge  to  the  jury  that  "if  th^  be- 
lieved the  premises  su^  for  were  below  the 
•usual  high- water  mark,  at  the  time  Ala- 
bama was  admitted  into  the  Union,  then  the 
act  of  Congress"  (passed  in  July,  1836,  coo- 
firming  the  title  of  the  plaintiff),  "and  the 
patent  in  pursuance  thereof,  could  give  the 
plaintiffs  no  title,"  its  judgment  waB  af- 
urmed.  The  opinion  of  the  court  was  pro- 
nounced in  1844. 

Prior  to  this  time,  however,  and  in  1839, 
the  supreme  court  of  Alabama  in  the  case 
of  MohiU  V.  Eslava,  9  Port.  (Ala.)  577,  33 
Am.  Dec.  325,  had  also  held  that  the  navi- 
eable  waters  within  that  state,  having  been 
dedicated  to  the  use  of  the  citizens  of  the 
United  States,  it  was  not  competent  for  Con- 
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gress  to  grant  a  right  of  property  in  the 
same,  and  that  the  navigable  waters  extend- 
ed, not  only  to  low  water,  but  embraced  all 
the  soil  within  the  limits  of  high-water 
mark.  This  case  was  also  affirmed  by  this 
court  (16  Pet.  234,  10  L.  ed.  948),  though 
the  case  as  here  presented  did  not  turn  upon 
the  rights  of  the  state  to  land  beneath  its 
navigable  waters  below  high-water  mark. 

This  was  also  declared  to  be  the  doctrine 
of  the  supreme  court  of  Alabama  as  late  as 
1853,  when  in  Magee  v.  Doe  em  dem,  Hallett, 
*22  Ala.  699,  it  was  held  that,  if  the  Mo-  [484) 
bile  river  were  the  eastern  boundary  of  the 

f rants  in  question,  the  lines  could  not,  un- 
er  the  decisions  of  that  court,  as  well  as  ■ 
those  of  the  Supreme  Court  of  the  United 
States,  extend  beyond  high-water  mark  at 
that  time,  citing  Pollard  v.  Hagan,  3  Ala. 
291,  Aflirmed,  as  above  stated,  in  3  How. 
212,  11  L.  ed.  565;  Abbot  v.  Doe  ew  dem, 
Kennedy,  5  Ala.  393,  and  Ooodtitle  v.  Kibbe, 
9  How.  471,  13  L.  ed.  220.  This  last  case 
was  little  more  than  an  affirmance  of  Poh 
lard  V.  Hagan, 

On  January  31,  1867,  the  general  assem- 
bly of  Alabojna  passed  "An  Act  Granting 
the  City  of  Mobile  the  Riparian  Rights  in 
the  River  Front,"  the  first  section  of  which 
enacted  that  '^he  shore  and  the  soil  under 
Mobile  river,  situated  within  the  boundary 
lines  of  the  city  of  Mobile,  as  defined  and 
set  forth  in  |  2  of  an  act  to  incorporate  the 
city  of  Mobile,  approved  February  2,  I860, 
be  and  the  same  is  hereby  granted  and  de- 
livered to  the  city  of  Mobile." 

"Sec  2.  Be  it  further  enacted.  That  the 
mayor,  aldermen,  and  common  council  of 
the  city  of  Mobile  be  and  they  are  herd>y 
created  and  declared  trustees  to  hold,  pos- 
sess, direct,  control,  and  manage  the  shore 
and  soil  herein  granted,  in  such  manner  a» 
they  may  deem  l^t  for  the  public  goojj." 

In  Boulo  V.  Neu>  Orleane,  N,  d  T.  H.  Oo, 
55  Ala.  480,  decided  in  1875,  it  was  also 
held  that  the  title  to  the  shore  of  all  tide- 
water streams  resides  in  the  state,  for  the 
benefit  of  the  public,  and  its  use  by  the  pub- 
lic for  the  purpose  of  commerce  was  not 
only  permissible,  but  In  accordance  witb 
the  trust  annexed  to  the  title.  The  place  ia 
controversy  was  a  slip  beneath  two  wharves,, 
but  whether  it  wajs  covered  at  high  tide  by 
the  water  of  the  river  was  a  fact  about 
which  the  evidence  conflicted,  though  the 
court  inclined  to  the  opinion  that  land  had 
been  foraoed  which  was  not  usualW  covered 
by  water  at  high  tide.  It  was  hdd  the  title 
was  in  the  state. 

In  Williame  v.  Olover,  60  Ala.  189,  part 
of  the  land  in  controversy  was  an  island  in 
the  Tennessee  river.  Some  12  acres  of  the 
tract  lay  between  high  and  low  water 
marks,  and  wajs  covered  with  water  in  hi^h 
Goods.  The  court  held  that  the  ownership 
of  the  plaintiff  extended  to  the  margin  *of  [486J 
the  water  at  its  ordinary  stage,  and  hence 
embraced  the  land  betweoi  high  and  low 
water  marks.  As  the  Tennessee  river  is  not 
a  tidal  stream,  but  empties  into  the  Missis- 
sippi far  to  the  north  of  Alabama,  the  court 
in  using  the  words  "between  high  and  loc- 
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water  marks'*  must  have  had  reference  to 
the  diflrerence  between  the  river  at  floods 
and  at  its  ordinary  stage.  No  reference  was 
made  to  the  prior  authorities  respecting  tide 
waters. 

In  Demopolis  v.  Wehh,  87  Ala.  669,  6  So. 
408,  the  case  did  not  turn  upon  the  owner- 
ship of  land  below  hi^h-water  mark,  al- 
though the  court,  in  delivering  the  opinion, 
said:  '*Under  our  decisions,  when  a  person 
owns  lands  on  a  navigable  river  his  owner- 
ship is  held  to  extend  so  far  as  to  embrace 
the  land  between  high  and  low  water 
marks,"  citing  Williams  v.  Olover,  66  Ala. 
18U,  which,  as  before  stated,  related  to  land 
upon  an  island  in  the  Tennessee  river,  and 
not  upon  a  tidal  stream.  The  land  in  ques- 
tion was  in  the  city  of  Demopolis,  on  the 
Tombigbee  river,  a  navi|rable  stream  empty- 
ing into  the  Bay  of  Mobile,  and  at  this  point 
apparently  far  above  the  tidal  effect.  In 
the  same  case  afterwards  before  the  court 
on  its  meritfl^  {Webb  v.  Deniopolia,  05  Ala. 
116,  21  L.  R.  A.  62,  13  So.  289),  the  court 
held  that  whether  a  grant  of  the  United 
States  to  land  lyiuff  on  a  navigable  stream 
within  the  limits  of  a  state  extends  to  hiffh 
or  to  low  water  mark,  or  to  the  middle 
thrcAd  of  the  stream,  was  not  a  Federal,  but 
a  local,  question,  citing  Barney  v.  Keokuk, 
04  U.  S.  324,  24  L.  ed.  224;  Packer  v.  Bird, 
137  U.  S.  661,  34  L.  ed.  819,  11  Sup.  Ct.  Rep. 
210;  8t,  Louis  v.  Rutz,  138  U.  S.  226,  34  L. 
ed.  941,  11  Sup.  Ot  Rep.  337;  Hardin  v. 
Jordan,  140  U.  S.  371,  35  L.  ed.  428,  11  Sup. 
Ct  Rep.  808,  835,  and  Kaukauna  Water 
Pouter  Co.  v.  Oreen  Bay  d  M,  Canal  Co.  142 
U.  8.  255,  35  L.  ed.  1004,  12  Sup.  Ct  Rep. 
«  173,  and  also  held  that  "the  rule  which  this 
state  has  adopted  and  declared  through  this 
court  is  that  a  grant  by  the  United  States 
to  land  bordering  on  a  navigable  river  in- 
cludes the  shore  or  bank  of  such  river,  and 
extends  to  the  water  line  thereof  at  low 
water."  In  none  of  the  above  cases  cited 
from  our  rpnorts  were  the  lands  situated 
within  tide  waters. 

Relying  upon  these  cases  from  the  su- 
preme court  of  Alabama,  the  transporta- 
tion company  attack  the  constitutionality  of 
the  aot  of  January  31,  1867,  conveying  to 
the  city  of  Mobile  the  shore  and  soil  under 
[48B]  Mobile  river, 'became  the  act  impairs  ^vested 
rights,  because  riparian  rights  are  proper- 
ty, and  because  the  rule  in  Alabama  is  that 
a  grant  by  the  United  States  of  lands  bor- 
dering on  a  navigable  river  includes  the 
shore  or  bank  of  such  river,  and  extends  to 
the  water  line  at  low  water."  In  this  con- 
nection the  company  insists  that  the  deci- 
sions above  cited  constitute  a  rule  of  prop- 
erty in  the  nature  of  a  contract  with  the 
owners  of  land  adjacent  to  the  Mobile  river, 
which  have  been  impaired  by  the  construc- 
tion given  to  the  act  of  January  31,  1867; 
but  as  we  have  already  noticed,  none  of  the 
cases  related  to  tidal  streams. 

In  its  opinion  in  this  case  the  supreme 
court  of  Alabama  seems  to  admit  that  in 
Webb  V.  DemopoliSt  and  one  or  two  othei 
cases  relating  to  the  shore  line  of  streams 
above  the  ebb  and  flow  of  tide  waters,  the 
defendant  was  correct  in  supposing  that  the 
187  U.  S. 


title  of  the  riparian  proprietor  extended  t» 
low-water  mavK,  but,  said  the  court,  ''these 
cajscs  in  nowise  conflict  with  the  common- 
law  rule,  so  often  approved  by  this  court  and 
other  jurisdictions,  that  on  streams  where 
the  tide  ebbs  and  flows,  grants  of  adjoining 
lands  only  extend  to  the  ordinary  hish-tide 
line  along  the  shore.  The  law  is  deflnitely 
settled  as  to  this  point,  and  it  could  hardly 
have  been  the  purpose  of  the  decision  in 
Webb  V.  Demopolis  to  disturb  this  rule  of 
property,  supported  by  a  vast  array  of  au- 
thorities, without  making  reference  to- 
them." 

But  we  are  of  opinion  that  there  is  no 
conflict  between  the  cases  in  Alabama,  inas- 
much as  the  cases  which  hold  that  the- 
rights  of  the  riparian  proprietor  extend  only 
to  high-water  mark  are  cases  arising  upon 
navigable  tide  waters,  where  the  rise  and 
fall  are  of  daily  occurrence,  and  not  usually 
subject  to  much  variation  in  height.  In  re- 
gard to  this  class  of  cases  the  rule  laid  down 
by  the  supreme  court  of  Alabama  in  Mobile 
V.  Eslava,  9  Port.  (Ala.)  577,  33  Am.  Dec 
325,  that  private  ownership  extends  only  to 
high-water  teark,  has  been  consistently  ad- 
hered to  ever  since,  and  notably  so  in  Doe 
ex  dem.  Kennedy  v.  Beebe,  8  Ala.  909,  914; 
Doe  em  deni.  Pollard  v.  Greit,  8  Ala.  930, 
941;  Magee  v.  Doe  ew  dem.  Hallett,  22  Ala. 
609,  719;  Abbot  v.  Kennedy,  5  Ala.  393; 
BouU)  V.  New  Orleans,  M.  d  T.  R.  Co.  55 
Ala.  480;  while,  upOn  the  other  hand,  in  the 
oases  which  *hola  that  private  ownership [487) 
extends  to  low- water  mark^  {Bullook  v.  Wil- 
son, 2  Port.  (Ala.)  436;  l/Villiams  v.  Olover, 
66  Ala.  189;  Demopolis  v.  Webb,  87  Ala. 
059,  6  So.  408,  and  Webb  y.  Demopolis,  95 
Ala.  116,  21  L.  R.  A.  62,  13  So.  289),  the 
lands  were  situated  upon  a  navigable  river 
fsur  above  the  tidal  influence,  and  high  and 
low  water  marks  were  determined,  not  by 
the  action  of  the  tides,  but  by  the  actual 
rise  and  fall  of  the  river  at  different  seasons 
of  the  year.  With  regard  to  this  latter 
class  of  cases  there  is  a  great  conflict  of  au- 
thority in  the  state  courts,  some  holding 
that  the  rights  of  the  riparian  proprietor 
are  bounded  by  high-water  mark,  others  by 
low-water  mark,  and  still  others  by  the 
thread  of  the  stream.  Some  of  these  cases 
are  mentioned  in  the  opinion  of  Mr.  Justice 
Bradley,  in  Hardin  v.  Jordan,  140  U,  S.  371, 
382,  35  L.  ed.  428,  433,  11  Sup.  Ct  Rep.  808, 
838,  and  a  large  number  of  them  are  re- 
viewed in  part  1,  diap.  3,  of  Gould  on  Wa- 
ters, where  nearly  all  the  cases  seem  to  be 
collected. 

But  even  .if  it  were  conceded  that  there 
had  been  a  change  of  opinion  in  Alabama 
with  respect  to  riparian  rights  upon  tide 
waters,  such  change  by  no  means  raises  a 
case  under  the  contract  clause  of  the  Con- 
stitution. The  status  of  real  estate  within 
a  particular  jurisdiction  is  not  so  much  one 
of  contract  as  of  policy,  which  may  be 
changed  at  any  time  by  liie  legislature,  pro- 
vided no  vested  rights  are  disturbed.  Of 
course,  if  riparian  proprietors  have  acquired 
fhe  title  to  the  property  below  high-water 
mark  by  a  grant  or  prior  possession,  good 

271 


487-491 


Supreme  Coubt  or  the  United  States. 


Oct.  Teem, 


againfit  the  state,  they  could  only  be  dispos- 
sessed by  proceedings  in  eminent  domain. 
The  act  of  1867  declared  no  more  ihan  that 
the  rights  possessed  by  the  state  in  the  shore 
and  soil  under  Mobile  river  were  panted  to 
the  city.  We  see  nothing  objectionable  in 
this '  act.  What  the  state  held  ii  held  as 
trustee  for  the  public,  and  it  had  a  right  to 
devolve  this  trust  upon  the  city  of  Mobile. 
What  it  had  not  it  could  not  grant,  and  the 
rights  of  the  riparian  proprietors  were 
neither  enlarged  nor  restricted  by  the  act. 
If  subsequent  cases  have  given  any  construc- 
tion at  all  to  that  aiCt,  of  whidi  there  seems 
to  be  some  doubt^  such  construction  would 
not  present  a  Federal  question,  and  if  the 
supreme  court  of  Alabama  had  changed  its 
views  with  respect  to  the  limit  of  private 

{488]owner8hip  *upon  tide  waters,  its  decision  in 
that  regard  cannot  be  reviewed  by  this 
court.  Central  Land  Co,  v.  Laidley,  159  U. 
S.  103,  40  L.  ed.  91,  16  Sup.  Ct.  Rep.  80; 
Banford  v.  Davies,  163  U.  S.  273,  41  L.  ed. 
157,  10  Sup.  Ct.  Rep.  1051.  Upon  the 
whole,  we  are  of  opinion  that  there  is  no  de- 
fect upon  the  face  of  the  title  of  the  dty  of 
which  the  transportation  company  was  enti- 
tled to  avail  itself. 

3.  We  are  next  to  consider  whether  the  de- 
fendant has  a  vested  right  in  these  lands 
which  could  not  be  taken  from  it  without 
compensation  or  proceedings  in  eminent  do- 
main. 

By  the  eighth  article  of  the  treaty  be- 
tween the  United  States  and  Spain  of  Feb- 
ruary 22,  1819  (8  Stat,  at  L.  252),  "ail  the 
^ants  of  land  made  before  the  24th  of  Jan- 
uary, 1818,  by  Uis  Catholic  Majesty,  or  by 
his  lawful  authorities,  in  the  said  territo- 
ries ceded  bv  His  Majesty  to  the  United 
States,  shall  be  ratified  and  confirmed  to  the 
persons  in  possession  of  the  lands,  to  the 
same  extent  that  the  same  grants  would  be 
valid  if  the  territories  had  remained  under 
the  dominion  of  His  Catholic  Majesty."  In 
support  of  this  allied  grant  from  the  King 
of  Spain,  defendant  offered  in  evidence  vol- 
ume 3  of  the  American  State  Papers,  enti- 
tled '^Documents,  legislative  and  executive, 
of  the  Congress  of  the  United  States  in  rela- 
tion to  the  public  lands,  from  the  first  ses- 
sion of  the  First  Congress  to  the  first  ses- 
sion of  the  Twenty-third  Congress, — ^March 
4,  1789,  to  June  15,  1834."  That  part  of  it 
relating  to  the  claim  of  Regis  Bemoudy  of 
the  land  in  question  is  printed  in  the  mar- 

I480Jgin.t  The  difficulty  *with  this  report  ia 
that  it  contains  no  grant,  but  merely  a  sup- 
position of  the  claimant  that  a  grant  once 
existed,  and  had  been  lost  by  time  or  acci- 
dent.   It  is  needless  to  say  that  this  is  no 


evidence  of  an  actual  grant;  but  a  further, 
and  even  more  serious,  objection  to  the  doc* 
ument.  is  that  it  contains  no  other  descrip- 
tion of  the  land  granted  than  that  it  was 
000  arpents  in  area,  and  was  situated  on  the 
Mobile  river,  but  that  no  survey  of  the  land 
existed. 

^Apparently  in  confirmation  of  this  claim,  [490] 
defendant  also  offered  in  evidence  a  patent 
of  the  United  States,  dated  December  28^ 
1836,  wherein  it  was  recited  that  this  claim 
had  been  confirmed  by  acts  of  Congress 
pajBsed  in  1819  and  1822  [3  Stat  at  L.  707, 
chap.  128],  and  that  it  had  been  surveyed. 
Referriiu^  to  these  acts  of  Congress,  we  find 
that  botn  contain  a  proviso  that  the  con- 
firmations and  grants  provided  to  be  made 
by  the  acts  '*shall  amount  only  to  a  relin- 
quishment forever,  on  the  part  of  the  United 
States,  of  all  right  and  title  whatever  to  the 
lots  of  land  so  confirmed  and  grantal."  Had 
this  patent  been  issued  before  the  admission 
of  Alabama  into  the  Union,  it  would  be  dif- 
ficult to  see  why  it  did  not  convey  a  perfect 
title;  but  it  was  fully  settled  by  this  court 
with  respect  to  these  titles,  in  Pollard  v. 
Uagan,  3  How.  212,  11  L.  ed.  505;  Goodtitle 
V.  Kibhe,  9  How.  471,  13  L.  ed.  220,  and  Doe 
ew,  detn,  Halleti  v.  Beebe,  13  How.  25,  14  L. 
ed.  35,  that,  inasmuch  as  all  lands  below 
high-water  mark  had  passed  to  the  state  of 
Alabama  upon  her  admission  into  the  Union 
in  1819,  there  was  nothing  left  upon  which 
a  subsequent  patent  of  the  United  States 
could  operate. 

There  are  other  defenses  presented  by  the 
record  in  this  case,  such  as  that  of  estoppel, 
by  reason  of  improvements  made  upon  this 
land  with  the  acquiescence  of  the  city,  li- 
cense to  build  a  wharf,  and  payment  of  * 
taxes;  the  unconstitutionality  of  the  act  of 
1867,  because  the  title  of  the  act  does  not 
describe  its  subjject;  want  of  power  in  the 
state  to  convey  its  title  to  *the  city,  and  the[491] 
statute  of  limitations.  These,  however,  are 
all  of  a  local  nature,  and  present  no  Federal 
question. 

In  connection  with  the  power  of  the  state 
to  cpnvey  its  interest  in  these  lands  to  the 
city,  as  it  attempted  to  do  by  the  act  of 
1807,  much  reliance  is  placed  by  the  trans- 
portation company  upon  the  case  of  Illinois 
C,  R,  Co,  V.  llUnoi8,  146  U.  S.  387,  36  L.  ed. 
1018,  13  Sup.  Ct.  Rep.  110.  This  case,  how- 
ever ,i8  inapplicable  for  two  reasons:  Firsts 
it  turns  upon  the  power  of  the  state  to  con- 
vey its  right  to  the  soil  beneath  the  naviga- 
ble waters  of  the  state,  and,  of  course,  below 
low- water  mark,  not  to  a  municipal  corpo- 
ration "created  and  declared  trustees  to 
hold,  possess,  direct,  control,  and  manage 
the  shore  and  soil  herein  granted  in  sudi 


tRegister  of  claims  to  land  in  the  district  east 
of  Pearl  river,  in  Louisiana,  founded  on  pri- 
vate conveyancea,  which  have  passed  through 
the  office  of  the  commandant,  bat  founded, 
as  the  claimant  supposes,  on  grants  lost  by 
time  or  accident. 


(Page  80.) 
Number  — ,  11. 

By  whom  claimed.  Regis  Bemody. 
Oricinal  claimant,  Joseph  Munora. 
«72 


Where  situated.  Mobile  river. 
Quantity  claimed,  area  In  arpens,  600. 
Cultivation  and  inhabitation,  from  1800  to  181S. 


(Page  31.) 
(Signed)  William  Crawford. 

Commissioner. 

Remarks. — ^Though  the  original  grants  upon 

which  the  preceding  claims  are  founded  have 

been  lost,  yet  It  Is  conceived  that  the  claims  to 

such  lands,  not  exceeding  a  reasonable  quanti- 
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manner  aa  they  may  deem  beat  for  the  pub- 
lic good/'  but  to  a  private  raiUoad  corpora- 
tion to  hold  and  control  for  ita  own  purpoe- 
CB ;  second,  that  case  came  to  this  court  from 
the  circuit  court  of  ihe  United  States,  which 
was  called  upon  to  declare  as  an  ori^nal 
question  what  power  the  state  of  Illinois 
had  to  convey  the  propertv  in  question  to 
the  Illinois  Central  Railroad  Company; 
while  this  case  comes  up  by  writ  of  error  to 
ihe  supreme  court  of  a  state,  which  has  it- 
eelf  put  a  construction  uiK)n  an  act  of  ita 
own  legislature  and  upon  its  conformity  to 
cne  Constitution  of  the  state.  The  decision 
of  that  court  upon  these  questions  is  oblig- 
atory upon  us. 

The  judgment  of  ihe  Supreme  Court  of 
Aiabatna  i»  af/inned. 


JANE  JOHNSON,  Plff.  in  Err^ 

NEW    YORK    LIFE    INSURANCE     COM- 
PANY. 

(See  8.  C.  Reporter's  ed.  401-496.) 

Error  to  etate  court — Federal  queation — 
when  raised  in  time-  -full  faith  and  cred- 
it, 

1.  The  claim  that  a  state  court  denied  full  faith 
and  credit  to  a  statute  of  another  state  is 
not  raised  In  time  to  brlnff  the  case  within 
the  appellate  jurisdiction  of  the  Supreme 
Court  of  the  United  States,  where  It  first  ap- 

NoTB.— On  writ9  of  error  from  United  Statet 
Supreme  Oovrt  to  9tate  courts — see  notes  to 
Hamblln  ▼.  Western  Land  Co.  87  L.  ed.  U.  8. 
267 ;  Klpley  T.  Illinois  09  rel  Akin,  42  L.  ed. 
U.  S.  098;  and  Be  Buchanan,  89  L.  ed.  U.  8. 
884. 


pears  In  the  petition  for  a  writ  of  error  from 
that  court  to  the  state  court. 
2.  A  decision  of  a  state  court,  which  merely 
construes  a  statute  of  another  state  aa  Inap- 
plicable to  the  case  before  It,  and  does  not 
deny  the  validity  of  such  statute.  Is  not  re* 
viewable  In  the  Supreme  Court  of  the  United 
States  as  a  decision  denying  full  faith  and 
credit  to  such  statute. 

[No.  87.1 

Argued  and  Submitted  November  It,  190S. 
Decided  January  6,  190S. 

IN  ERROR  to  the  Supreme  Court  of*  the 
State  of  Iowa  to  review  a  judgment 
which  affirmed  a  judgment  of  the  trial  court 
in  favor  of  defendant  in  an  action  on  a  pol- 
icy of  life  insurance.    Diemisaed. 

See  same  case  below,  109  lows,  708,  60  I^ 
R.  A.  09,  78  N.  W.  005. 


Statement  by  Mr.  Justice  Brown  t 

*This  was  an  action  upon  a  policy  of  in- [408] 
surance  upon  the  life  of  Frank  C.  Johnson, 
dated  December  27,  1800,  whereby  the  de- 
fendant insured  his  life  in  the  sum  of  $26,- 
000  for  Uie  benefit  of  his  executors,  adminis- 
trators, or  assigns.  This  policy  was  as- 
signed to  the  pliuntiff  in  1895,  and  on  Sep- 
tember 28,  1896;  Johnson  died.  The  annual 
premium  waa  fixed  at  $1,060,  payable  in  ad- 
vance on  November  11  of  each  vear.  There 
was  the  usual  provision  for  forfeiture  in 
case  of  nonpayment  of  premiums.  The  pre- 
mium was  paid  on  November  11,  1892,  but 
no  payments  were  made  thereafter.  After 
Johnson's  death,  and  on  February  20,  1897, 
plaintiff  tendei^  the  paat-due  premiums 
with  interest  tliereon,  which  defendant  re- 
fused to  accept,  and  thia  action  waa  bc^gun. 

The  insurance  company  was  incorporated 
under  the  laws  of  the  state  of  New  York, 


ty,  as  were  Inhabited  and  cultivated  under  the 
Spanish  govemmentp  oofirht  to  be  confirmed. 
(Signed)  William  Crawford,   * 

Commissioner. 


(Page  400.) 
No.  9. 

Report  on  the  conflicting  claims  of  Joseph  Mc- 
Candlees  and  Regis  Bemody,  both  of  whom 
claim  the  same  tract  of  land,  and  In  relation 
to  whose  claims  the  former  commissioner  re- 
ported favorably. 

Former  Commis.*s  Report. 

Ho.  of  report,  10. 

No.  of  claim,  11. 

By  whom  claimed.  Regis  Bernody. 

Original  claimant,  Joseph  8.  Murona. 

Nature  of  claim  and  from   what  authority 

derived,  spa.  pert,  or  cert,  from  commandant; 

grant  lost  by  time  or  accident. 
Date  of  claim,  8  March,  1792. 
Quantity  claimed,  area  In'arpens,  600. 
Where  situated.  Mobile  river. 
By  whom  Issued,  Carondelet. 
Surveyed,  no  survey. 
Cultivation  and  Inhabitation,  from  1809  to 

1813. 

•        ■•••• 
Report   10,   claim   11. — The  claim  of  Regis 

Bemody  Is  founded  on  a  conveyance  made  to 

him  by  Joseph  Caspar  Munora,  at  Pensacola, 

which  passed  through   the  ofllce  of  the  com- 

BModant,    aa  all   authentic   conveyancea  must 

187  v.  8.         U.  S.,  Book  47. 


have  done  In  the  Spanish  posts  of  the  Intend- 
ancy,  and  recognlsea  the  original  grant  or  con- 
cession of  the  same  made  by  the  Baron  de  Car* 
ondelet  In  favor  of  said  Munora  on  the  3d 
March,  1792,  which  grant  waa  produced  by 
Munora  on  the  day  of  the  execution  of  the  con- 
veyance to  Bernody.  The  proof  of  the  Inhabi- 
tation and  cultivation  by  Bemody  (until  forci- 
bly expelled  by  McCandless)  Is  complete,  and 
the  Inference  Is  strong  that  Munora,  the 
grantee,  did  comply  with  the  essential  condi- 
tions of  the  grant.  Inasmuch  as  the  Instruc- 
tions of  Morales  expressly  charge  the  ''notaries 
and  commandants  not  to  pass  any  conveyance 
of  lands  where  the  conditions  of  the  grant 
were  not  previously  proven  to  have  been  conv 
piled  with;  and.  Independently  of  this  consid- 
eration, the  declaration  of  Munora,  In  the  con- 
veyance to  Bemody,  that  It  was  'the  same  land 
that  Antonio  Espejo  worked  with  his  permis- 
sion,* made,  too,  at  a  time  when  It  could  not 
be  Imagined  that  any  rival  claim  would  arise, 
furnishes  a  violent  presumption  that  the  land 
was  Inhabited  or  cultivated  by  or  for  Munora. 
agreeably  to  the  Spanish  regulations.  A  full 
report  of  all  the  evidence  presented  by  the  con- 
flicting claimants  la  herewith  presented.  Upon 
the  best  view  we  have  been  able  to  take  of  the 
relative  merits  of  these  claims,  we  are  decided- 
ly of  opinion  that  the  claim  of  Joseph  Mc- 
Cnndlcss  ought  to  be  rejected,  and  that  of 
Regis  Bernody  confirmed.'* 

W.  Barton,  Register. 
18  273 
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the  policy  was  issued  in  that  state,  and  thr 
application  contained  an  agreement  that  the* 
contract  contained  in  such  policy  and  in  the 
application  should  be  construed  according 
to  the  laws  of  the  state  of  New  York, — the 
place  of  said  contract  being  agreed  to  be  the 
home  oflice  of  the  company  in  the  city  of 
New  York. 

Plaintiff,  in  reply  to  the  defense  of  non- 
payment of  premiums,  relied  upon  the  stat- 
ute of  1877  of  the  state  of  New  York,  which 
we  have  heretofore  had  occasion  to  consider  in 
Several  cases,  and  which  provided  that  [chap. 
321]  "no. life  insurance  company  doing  busi- 
ness in  the  state  of  New  York  shall  have  pow- 
er to  declare  forfeited  or  lapsed  any  policy 
hereafter  issued  or  renewed,  by  reason  of 
nonpayment  of  any  annual  premium  or  in- 
terest, or  any  portion  thereof,"  except  upon 
a  written  notice  to  the  insured  stating  tlie 
amount  of  the  premium  due  on  the  policy, 
[493]  the  'place  where  it  should  be  paid,  and  the 
person  to  whom  the  same  was  payable,  with 
the  further  proviso  that  "no  such  policy 
shall  in  any  case  be  forfeited  ...  or 
lapsed,  until  the  expiration  of  thirty  days 
after  the  mailing  of  such  notice." 

There  was,  however,  in  the  state  of  New 
York  another  statute,  commonly  known  as 
the  net  reserve  law,  giving  to  holders  of  life 
insurance  which  hajd  been  in  force  tiiree  full 
years  the  benefit  of  the  net  reserve  on  their 
lapsed  or  forfeited  policies,  by  extending  the 
life  of  the  policy  beyond  the  time  of  the  de- 
fault. 

The  policy  in  question  contained  a  stipu- 
lation that  "if  this  policy  shall  lapse,  or  be- 
come forfeited  for  the  nonpayment  of  any 
premium,  after  there  have  been  paid  thereon 
three  full  premiums,  ...  a  paid-up 
policy  will  be  issued,  on  demand  made,  with- 
in six  months  after  such  lapse  with  surren- 
der of  this  policy,  under  the  same  conditions 
as  this  policy,  except  as  to  payment  of  pre- 
miums .  .  .  for  such  an  amount  as  the 
net  reserve  on  Uiis  policy  at  tiie  time  of 
lapse,  computed  by  the  American  table  of 
mortality,  and  interest  at  4^  per  cent,  after 
deducting  all  indebtedness  to  the  company, 
will  purchase  as  a  single*  premium,  at  the 
present  published  rates  of  the  company,  at 
the  age  of  the  insured,  at  the  time  of  lapse  " 

On  December  10,  1892,  about  two  years 
after  the  policy  was  issued,  Johnson  re- 
quested the  defendant,  in  writing,  to  extend 
to  his  policy  "the  benefits  of  its  accumula- 
tion policy."  In  reply,  the  company  issued 
a  policy  or  cei'tificate,  extending  to  his  pol- 
icy the  benefits  of  the  accumulation  policy 
plan,  and  providing  that  "after  this  policy 
shall  have  been  in  force  three  full  years,  in 
case  of  nonpayment  of  any  premium  subse- 
quently due,  and  upon  the  payment  within 
thirty  days  thereafter  to  the  company  of  any 
indebtedness  to  the  company  on  account  of 
this  policy:  1,  the  insurance  will  be  ex- 
tended for  the  face  amount,  as  provided  in 
tlie  table  below;  or,  2,  on  demand  made 
within  six  months  after  such  nonpayment 
of  such  premium  dues  with  surrender  of  this 
policy,  paid-up  insurance  will  be  issued  for 
the  reduced  amount  provided  in  said  table; 
or,  3,  the  policy  will  be  reinstated  within  the 
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^aid  six  months  upon  payment  of  the  over- 
due premium,  with  interest  at  the  rate  of  *5[494] 
per  cent  per  annum,  if  the  insured  is  shown 
tx>  the  company  to  be  in  good  health,  by  a 
letter  from  a  physician  in  good  standing." 
By  the  "table"  above  mentioned  it  was  pro- 
vided that  if  the  premiums  were  paid  to  No- 
vember 11,  1893,  the  insurance  would  be  ex- 
tended to  May  11,  1890. 

In  this  connection,  the  company  insisted 
that  the  thirty  days'  notice  law  of  New 
York  had  no  application  to  the  contract  in- 
volved, because  the  policy  sued  upon  was, 
at  the  request  of  the  assured,  converted  into 
a  paid-up  policy  for  a  fixed  term,  which 
term  expired  before  the  assured  died. 

Construing  the  certificate  which  extended 
to  the  original  policy  the  benefits  of  the  ac- 
cumulation policy  plan  of  the  company,  the 
!»upreme  court  held  "that  the  clause  of  the 
original  policy  providing  for  its  forfeiture 
for  the  nonpayment  of  premiums  was  so  far 
modified  and  changed  that 'upon  such  fail- 
ure the  policy  became  a  paid-up  contract, 
for  the  amount  of  the  original  insurance  for 
a  certain  and  definite  time.  On  demand  of 
the  assured  within  a  fixed  period  after  de- 
fault, he  was  given  certain  other  options; 
but  in  default  of  such  demand  the  term  in- 
surance, as  stated,  took  effect.  No  such  de- 
mand was  made  by  Johnson.  There  was  no 
forfeiture  of  Johnson's  life  contract,  as  ap- 
pellee insists.  By  the  terms  of  the  agiee- 
meut  which  be  made,  his  life  contract,  upon 
bis  default  in  the  payment  of  the  premiun^ 
due  November  11, 1893,  "became  transmuted 
into  a  paid-up  policy  for  a  term  ending  May 
11,  1890.  .  .  .  The  benefits  of  that  stat- 
ute" (for  thirty  days'  notice)  "were  given 
only  to  policies  which  had  lapsed  or  beet% 
forfeited  for  nonpayment  of  premium,  debt 
or  interest;  and  the  ooUce  had  to  be  given^ 
to  effect  this  forfeiture  or  fix  such  lapse. 
Afer  the  default  the  life  contract  continued 
in  force  until  it  was  determined  according 
to  the  statute.  ...  In  the  case  at  baj*, 
under  the  modified  contract,  immediately  on 
default  in  payment  of  the  premium  of  1893, 
the  policy  became  a  paid-up  contract  for  & 
term;  and,  if  the  assured  had  died  within 
such  term,  plaintiff  could  recover  without 
payment  of  the  defaulted  premiums.  Here 
the  life  contract  did  not  run  beyond  the  de- 
fault day.  No  act  of  the  company  was  nec- 
essary to  put  the  term  insurance  in  force. 
It  went  into  effect  by  reason  of  the  contract. 
.  .  .  'Adopting  an  illustration  of  the[40S] 
learned  trial  judge,  if  Johnson  had  died  on 
May  10,  1890,  plaintiff  could  have  recovered 
the  full  face  of  this  policy  without  any  fur- 

I  ther  payment  being  required  of  her.    .    .     , 

I  The  notice  is  required  only  when  it  is  sought 
to  declare  the  contract  forfeited  or  lapsed,. 
Our  conclusion  is  that  this  was  a  policy  for 
a  term  that  expired  before  Johnson's  death, 

i  and  therefore  plaintiff  has  no  right  of  recov- 
ery."    109  Iowa,  708,  50  L.  R.  A.  99,  78  N. 

,  W.  905. 

I  'Mr,  Constantine  J.  Smyth  submitted 
the  cause  for  plaintiff  in  error : 

A  right  or  immunity  set  up  or  claimed 
under  the  Constitution  or  laws  of  the  United 
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States  may  be  denied  as  well  by  evading  a 
direct  decision  thereon  as  by  positive  action. 
Des  Moines  Nav,  d  R.  Co,  v.  Iowa  Home- 
mtead  Co,  123  U.  S.  665,  31  L.  ed.  203,  8  Sup. 
Ct.  Rep.  217;  Chapman  v.  Ooodnow,  123 
U.  S.  548,  8ub  nom.  Chapman  v.  Crane,  31 
L.  ed.  238,  8  Sup.  Ct.  Rep.  211. 

Where  a  foreign  statute  has  been  given 
an  explicit  interpretation  and  construction 
by  the  courts  of  the  state  from  whence  it 
came,  and  such  construction  is  pleaded  and 
proved,  then,  whether  or  not  the  state  court 
guve  the  foreign  statute  that  faith  and  credit 
mrhicb  it  was  thus  shown  to  have  in  the 
courts  of  the  state  from  whence  it  came  pre- 
sents a  Federal  question  for  review  here. 

Air.  James  H«  Molntosh  argued  the 
cause,  and,  with  Mr,  George  W,  Huhhell, 
filed  a  brief  for  defendant  in  error: 

This  court  does  not  acquire  jurisdiction  on 
writ  of  error  to  the  highest  court  of  a  state, 
lor  the  purpose  of  passing  upon  the  ques- 
tion ajs  to  whether  or  not  the  state  court 
correctly  construed  the  laws  of  another  state. 
Cook  County  v.  Calumet  d  C.  Canal  d 
Dock  Co.  138  U.  S.  635,  34  L.  ed.  1110,  11 
Sup.  Ct.  Rep.  436;  Qlenn  v.  Garth,  147  U.  S. 
360,  37  L.  ed.  203,  13  Sup.  Ct.  Rep.  360; 
Lloyd  v.  Matthews,  165  U.  S.  222,  39  L.  ed. 
128,  16  Sup.  Ct.  Rep.  70;  Banholzer  v.  New 
York  L,  Ins,  Co,  178  U.  S.  402,  44  L.  ed. 
1124,  20  Sup.  Ct.  Rep.  972;  Yazoo  d  M,  Val- 
ley R,  Co,  V.  Adams,  180  U.  S.  41,  45  L.  ed. 
415,  21  Sup.  Ct.  Rep.  266. 

Messrs.  George  W.  Huhhell,  James  H. 
Mcintosh,  and  Frederic  D,  McKenney  filed 
a  brief  for  defendant  in  error  on  the  merits. 


Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

This  cajse  must  be  dismissed  for  two  rea- 
sons. 

1.  Plaintiff  relies  for  a  reversal  upon  the 
fact  that  full  faith  and  credit  was  not  given 
to  the  law  of  the  state  of  New  York  requir- 
ing a  notice  of  thirty  days  before  the  for- 
feiture of  any  insurance  policy,  which  was 
pleaded  in  the  case.  This,  however,  is  a 
title,  right,  privilege,  or  immunity  claimed 
under  the  Constitution  of  the  United  States, 
within  the  3d  clause  of  Rev.  Stat,  i  709  [U. 
8.  Comp.  Stat  1001,  p.  575],  which  must  be 
"specially  set  up  and  claimed''  by  the  party 
seeking  to  take  advantage  of  it.  Conceding 
that  it  was  unnecessary  to  set  it  up  in  any 
pleading  anterior  to  the  trial,  since  it  could 
not  be  claimed  that  the  right  had  been  de- 
nied to  her  until  the  trial  took  place,  it  was 
clearly  her  duty  to  make  the  claim  either  on 
the  motion  for  a  new  trial,  or  in  the  assign- 
ments of  error  filed  in  the  supreme  court  of 
the  state.  In  neither  does  it  appear,  nor  is 
there  any  allusion  to  it  in  the  opinion  of  the 
supreme  courL  It  first  appears  in  the  peti- 
tion for  a  writ  of  error  from  this  court. 
This  is  clearly  insufllcient. 

2.  The  supreme  court  of  Iowa  di(^  not  fail 
to  give  due  faith  and  credit  to  the  notice 

[496] law-  of  New  York,  since  it  was  fully  •con- 
sidered, and  the  decision  of  the  state  courts 
of  New  York  were  called  to  its  attention  and 
cited  in  its  opinion.    The  court  held  that 
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notice  is  required  by  that  statute  only  as  a 
basis  for  declaring  a  lorfciturc  or  hipse  of 
a  policy  for  nonpayment  of  premium  or  in- 
terest, and  that  the  law  had  no  application, 
because  it  was  a  non  forfeitable  policy  of 
term  insurance,  which  had  expired  by  limi- 
tation before  the  insured  died.  Whether 
the  supreme  court  of  Iowa  was  correct  in 
its  consti-uction  of  the  applicability  of  the 
New  York  notice  statute  to  this  policy  was 
immaterial,  since  it  did  not  deny  the  full 
faith  and  credit  due  to  the  New  York  law, 
but  construed  it  as  not  applying  to  the  pol- 
icy  in  this  case.  .  The  cajse  is  covered  by  that 
of  Banholzer  v.  New  York  L.  Ins.  Co.  178  V, 
S.  402,  44  L.  ed.  1124,  20  Sup.  Ct.  Rep.  972, 
and  in  principle  by  Glenn  v.  Garth,  147  U. 
S.  3G0,  37  L.  ed.  203,  13  Sup.  Ct.  Rep.  360; 
Lloyd  V.  Matthews,  166  U.  S.  222,  39  L.  ed. 
128,  16  Sup.  Ct.  Rep.  70.  To  hold  other- 
wise would  render  it  pi>ssible  to  bring  to 
this  court  every  case  wherein  the  defeated 
party  claimed  that  the  statute  of  another 
state  had  been  construed  to  his  detiiment. 

The  validity  of  the  New  York  statute  was 
not  called  in  €|uestion.  The  caAe  turned  upon 
its  construction.  This  was  not  a  Federal 
question.  Commercial  Bank  v.  Bucking- 
ham, 5  How.  317,  12  L.  ed.  169;  Baltimore 
d  P.  R,  Co,  V.  Hopkins,  130  U.  S.  210,  32  L, 
ed.  908,  9  Sup.  Ct.  Rep.  503. 

The  writ  of  error  is  dUsmissed, 

Mr.  Justice  WMts  and  Mr.  Justice  Mo* 
Kenna  dissented. 


ROBERT  E.  DOWNS,  Petitioner, 

V. 

UNITED  STATES. 
(See  S.  C.  Reporter's  ed.  496-516. > 

Tariff    act — additional    duties    on   imports 
from  countries  paying  export  hounty. 

The  Russian  laws  regulating  the  production 
and  exportation  of  sugar,  under  which  an 
exporter  of  sugar  is  remitted  the  excise  tax 
Imposed  on  sugar  sold  In  Russia,  and  ob- 
tains a  certlflcate  because  of  such  exporta- 
tlon,  which  has  a  substantial  market  value, 
allow  a  bounty  upon  the  exportation  of 
sugar  which,  under  the  act  of  Congress  of 
July  24,  1897,  |  5  (30  Stat,  at  L.  205.  chap. 
11,  U.  S.  Comp.  Stat.  1901,  p.  1603),  sub- 
jects such  sugar  upon  its  Importation  into 
the  United  States  to  an  additional  duty 
equal  to  the  entire  amount  of  such  bounty 
as  ascertained  and  determined  by  the  Secre- 
tary of  the  Treasury. 

[No.  318.J 

Argued  Octoher  29,  1902.    Decided  January 

5,  190S. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Fourth  Circuit  to  review  a  decree  which  af- 
Hrnied  a  decree  of  the  Circuit  0)urt  for  the 
District  of  Maryland  affirming  the  action  of 
the  board  of  general  appraisers  holding  an 
importation  of  sugar  from  Russia  subject  to 
the  additional  duty  leviable  upon  merchan- 
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dise  upon  which  a  hounty  is  paid  upon  ex- 
poi'tation.    Affirmed, 

See  same  case  below,  51  C.  G.  A.  100,  113 
Fed.  144. 


Statement  by  Mr.  Justice  Brown  i 
[407]  *This  was  a  writ  of  certiorari  to  review  a 
decree  of  the  circuit  court  of  appeals,  af- 
firming a  decree  of  the  circuit  court  for  the 
district  of  Maryland,  which  itself  affirmed 
tlie  action  of  the  board  of  seneral  apprais- 
ero,  holding  a  cargo  of  renned  sugar  im- 
ported into  Baltimore  from  Russia  subject 
to  a  countervailing  duty  leviable  upon  mer- 
chandise upon  which  a  bounty  is  paid  upon 
exportation. 

The  proceedinfl;s  were  instituted  bgr  a  pe- 
tition filed  in  the  circuit  court  setting  up 
the  importation  of  sugar  oh  the  steamship 
Assyria  July  6,  1890,  the  imposition  of  a 
countervailing  duty  by  the  collector  of  cus- 
toms at  Baltimore,  and  the  pavment  of  the 
same  under  protest,  and  the  fact  that  the 
decision  of  tne  collector  had  been  aJQirmed 
by  the  board  of  general  appraisers.  The 
grounds  stated  in  the  petition  for  a  review 
are,  generally,  that  the  country  from  which 
Uie  susar  was  exported  did  not  pay  or  be- 
stow, airectly  or  indirectly,  any  county  or 
grant  upon  the  exportation  of  said  sugar. 

The  retuFn  of  the  general  appraisers  con- 
tained a  copy  of  the  proceedings  before 
them,  including  a  copy  of  the  Rusisiaii  law 
and  regulations,  a  stipulation  of  facts,  a 
copy  of  certain  reports  from  the  United 
States  consul  at  Odessa,  and  their  opinion 
overruling  the  protest,  and  a^rming  tne  de- 
cision of  the  collector.  The  circuit  court  af- 
firmed the  action  of  the  ^neral  appraisers, 
and  upon  appeal  to  the  circuit  court  of  ap- 
peals that  court  in  turn  affirmed  the  decree 
of  the  circuit  court.  61  C.  C.  A.  100,  113 
Fed.  144. 

Mr.  £mest  A.  Blselow  argued  the  cause 
and  filed  a  brief  for  petitioner: 

It  is  evident  that  ''bounties  on  exporta- 
tion" must,  as  the  najne  implies,  be  condi- 
tioned on  exportation,  and  tnat  exportation 
furnishes  the  consideration  therefor. 

Allen  V.  Smith,  173  U.  8.  402,  43  L.  ed. 
746,  19  Sup.  Ot.  Rep.  446. 

By  specifying  only  "bounties  upon  expor- 
tation," Congress  must  have  intended  to  ex- 
clude bounties  on  production. 

It  is  a  contradiction  in  terms  to  call  that 
a  bounty  on  exportation  which  is  received, 
in  one  form  or  another,  by  all  manufacturers 
alike  whether  they  export  or  do  not  export. 

A  drawback,  or  the  remission  of  an  excise 
tax,  does  not  tend  to  lower  the  natural  cost 
of  production. 

United  States  ▼.  Pasaavani,  169  U.  S.  23, 
42  L.  ed.  646,  18  Sup.  Gt.  Rep.  219. 

If  the  question  is  one  of  doubt,  the  doubt 
must  be  resolved  in  favor  of  the  importer. 

Bartranft  v.  Wiegmann,  121  U.  S.  609,  30 
L.  ed.  1012,  7  Sup.  Ct.  Rep.  1240. 

Aeaistant  Attorney  General  Hoyt  argued 
the  cause  and  filed  a  brief  for  respondent: 

The  doctrine  of  reasonable  interpretation 
■hould  be  chosen  as  the  guide, 
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Henderson  v.  Neto  York,  02  U.S.  259,  sub 
nam.  Henderson  v.  Wickham,  23  L.  ed.  643. 

This  court  does  not  accept  a  foreign  re- 
mission of  internal  tax  as  conclusive  in  its 
ciTect  with  respect  to  our  own  laws. 

United  States  v.  Passavant,  169  U.  S.  16, 
42  L.  ed.  644,  18  Sup.  Ct  Rep.  219. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

This  case  involves  the  single  question 
whether,  under  the  laws  and  regulations  of 
Russia,  a  bounty  is  allowed  upon  the  export 
of  sugar,  which  subjects  such  sugar,  upon, 
its  importation  into  the  United  States,  to  an 
additional  duty  equal  to  the  entire  amount 
of  such  bounty,  under  the  act  of  Congress  of 
July  24,  1897  (30  Stat,  at  L.  205,  chap.  11, 
U. 'S.  Comp.  Stat.  1901,  p.  1693),  which 
reads  as  follows: 

•"Sec.  6.  That  whenever  any  country,  de-[6011 
pendency*  or  colony  shall  pay  or  bestow,  di- 
rectly or  indirectly,  any  bounty  or  grant  up- 
on the  exportation  of  any  article  or  mer- 
chandise from  such  country,  dependency,  or 
colony,  and  such  article  or  merchandise  is 
dutiable  under  the  provisions  of  this  act, 
then  upon  the  importation  of  any  such  arti- 
cle or  merchandise  into  the  United  States; 
whether  the  same  shall  be  imported  directly 
from  the  country  of  production  or  otherwise, 
and  whether  such  article  or  merchandise  is 
imported  in  the  same  condition  as  when  ex- 
ported from  the  country  of  production  or 
has  been  changed  in  condition  by  remanu- 
facture  or  otherwise,  there  shall  be  levied  and 
paid,  in  all  such  cases,  in  addition  to  the 
duties  othc^pidse  imposed  by  this  act,  an  ad* 
ditional  duty  equal  to  the  net  amount  of 
such  bounty  or  ffrant,  however  the  same  be 
paid  or  bestowed.  The  net  amount  of  all 
such  bounties  or  grants  shall  be  from  time 
to  time  ascertained,  determined,  and  de- 
clared by  the  Secretary  of  the  Treasury,  who 
shall  make  all  needful  regulations  for  the 
identification  of  such  articles  and  merchan- 
dise and  for  the  assessment  and  collection  of 
such  additional  duties." 

A  bounty  is  defined  by  Webster  as  "a  pre- 
mium offered  or  ^iven  to  induce  men  to  en- 
list into  the  public  service;  or  to  encourage 
any  branch  of  industry,  as  husbandry  or 
manufactures."  And  by  Bouvier  as  "an  ad- 
ditional benefit  conferred  upon  or  a  compen- 
sation paid  to  a  class  of  persons."  In  a 
conference  of  representatives  of  the  princi- 
pal European  powers,  specially  convened  at 
Brussels  in  1898  for  the  purpose  of  consid- 
ering the  question  of  sugar  bounties,  the 
definition  ot  bounty  was  examined  by  the 
conference  sitting  in  committee,  who  made 
the  following  report: 

"The  conference,  while  reserving  the  ques- 
tion of  mitigations  and  provisional  disposi- 
tion that  may  be  authorized,  if  need  be  by 
reason  of  exceptional  situations,  is  of  opin- 
ion that  bounties  whose  abolition  is  desir- 
able are  understood  to  be  all  the  advantages 
conceded  to  manufactures  and  refiners  V 
the  fiscal  legislation  of  the  states,  and  that, 
directly  or  indirectly,  are  borne  by  the  pub- 
lic treasury." 
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'TThere  should  be  classified  as  such,  nota- 
Uy: 

"(a)    The  direct  advantages  granted  in 
case  of  exportation. 
[502]     ***(6)     The  direct  advantages  granted  to 
production. 

'*(c)  The  total  or  partial  exemptions  from 
taxation  granted  to  a  portion  of  the  manu- 
factured products. 

"(d)  The  indirect  advantages  growing 
out  of  surplus  or  allowance  In  manufactur- 
ing etfected  beyond  the  legal  estimates. 

•*  (e)  The  profit  that  may  be  derived  from 
an  excessive  drawback. 

'*In  addition,  the  conference  is  of  opinion 
that  advantages  similar  to  those  resulting 
from  the  bounties  hereinbefore  defined  may 
be  derived  from  the  disproportion  between 
the  rate  of  customs  duties  and  that  of  con- 
sumption dues  (surtaxes),  especially  when 
the  public  powers  impose,  incite,  or  encour- 
a^  combinations  among  sugar  producers. 

"It  would  be  desirable  to  regulate  sur- 
taxes in  such  manner  as  to  confine  their  op- 
eration to  the  protection  of  home  markets." 

A  bounty  may  be  direct,  as  where  a  cer- 
tain amount  is  paid  upon  the  production  or 
exportation  of  particular  articles,  of  which 
the  act  of  Congress  of  1895,  allowing  a  boun- 
ty upon  the  production  of  sugar,  and  Rev. 
gtat.  S§  3016-3027  [U.  S.  Comp.  Stat.  1001, 
pp.  1989-1094],  allowinflf  a  drawback  upon 
certain  articles  exported,  are  examples;  or 
indirect,  by  the  remission  of  taxes  upon  the 
exportation  of  articles  which  are  subjected 
to  a  tax  when  sold  or  consumed  in  the  coun- 
try of  their  production,  of  which  our  laws, 
permitting  distillers  of  spirits  to  export  the 
same  without  payment  of  an  internal  reve- 
nue tax  or  other  burden,  is  an  example. 
United  States  v.  Paasavant,  169  U.  S.  16, 
42  L.  ed.  644,  18  Sup.  Ct  Ren.  210. 

The  laws  of  Russia,  regulating  the  pro- 
duction and  exportation  of  sugar,  are  very 
eomplicatedf  not  easily  understood,  and  too 
long  to  juidtify  their  full  incorporation  in 
this  opinion.  Such,  however,  as  bear  upon 
the  question  of  bounty  are  reproduced  from 
A  translation  of  the  Russian  law  of  Novem- 
ber 20,  1805,  and  regulations  thereunder, 
the  accuracy  of  which  is  stipulated  by  the 
parties,  together  with  certain  statements 
also  stipulated  to  be  read  as  evidence. 

The  objects  of  the  Russian  law  are  stated 
In  the  words  of  a  recent  note  delivered  to  the 
representatives  of  the  powers  at  St.  Peters- 
bvirg,  as  follows:  "The  Russian  govern- 
[503]iiient  only  'regulates  the  distribution  of 
sugar  on  its  home  market,  its  purpose  be- 
ing, on  the  one  hand«  to  anta^nize  over- 
production of  sugar,  and,  on  the  other,  grad- 
ually to  brin|^  about  lower  prices  and  great- 
er consumption  for  that  product  in  this 
country.  It  protects  home  consumption 
against  rises  in  the  prices,  and  production 
ngaiuKt  sudden  and  considerable  falls.*' 
Counsel  for  petitioner  insists  that  the  chief 
object  of  the  government  is  to  prevent,  or  at 
least  to  discourage,  over-production  with  its 
attendant  evils,  and,  to  accomplish  this,  the 
law  penalizes  over-production  by  imposing 
thereon  double  the  regular  excise  tax. 

From  the  stipulation  of  facts  it  appears 
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that  at  the  opening  of  each  sugar  campai^ 
a  committee  of  ministers,  upon  a  report  of 
the  Minister  of  Finance — 

"  ( 1 )  Estimates  the  total  consumption  and 
the  total  production  of  sugar,  and  the  total 
amount  which  may  be  put  upon  the  market 
at  the  normal  excise  of  one  and  three-fourths 
rubles  (a  current  ruble  being  equal  to 
about  51  cents)  per  pood  (of  36  pounds)  is 
definitely  fixed  at  the  total  amount  required 
for  consumption."  (This  excise  amounts  to 
about  2^  cents  per  pound.)  "This  is  known 
as  free  sugar." 

"(2)  The  first  60,000  poods  produced  by 
each  factory  is  free  su^r.  The  balanpe  oi 
the  production  is  divided  into  free  sugar,  ob- 
ligatory reserve,  and  free  surplus  or  free  re- 
serve." 

"(8)  The  amount  of  free  sugar  in  each 
factory  is  proportioned  to  its  total  produc- 
tion,  as  the  estimated  consumption  is  to  the 
total  production  of  the  country.  This  per- 
centage is  fixed  by  the  government  according 
to  the  estimates  of  production  and  consump- 
tion." 

For  instance,  if  the  ministers  estimate  the 
home  consumption  at  35,000,000  poods,  and 
the  probable  production  at  60,000,000  poods, 
II  of  the  daily  production  of  each  factory 
will  be  set  apart  as  "free  sugai"  by  the  in- 
spector, and  Ij  ( less  a  certain  portion  of  "in- 
divertible reserve")  will  be  set  apart  as  sui*- 
plus. 

"(4)  Under  the  Russian  law  therefore  all 
sugar  is  divided  into  the  three  following 
classes : 

•"a.  *Fpee  sugar,'  which  consists  of  a  cer-[504J 
tain  quantity  of  sugar  which  the  Russian 
government  permits  a  factory  or  refinery  to 
sell  for  home  consumption  under  an  excise 
tax  of  1.76  rubles  per  pood." 

"6.  An  'obligatory  or  indivertible  reserve' 
of  sugar,  which  consists  of  a  certain  quan- 
tity kept  at  each  factory  or  refinery  by  or- 
der of  the  government,  and  which  may  not 
be  sold  or  removed  without  the  special  per- 
mission of  the  government." 

The  object  of  this  reserve  is  to  enable  the 
Minister  of  Finance,  in  case  the  price  in  the 
home  market  exceeds  the  price  fixed  as  a 
maximum,  to  authorize  the  issue  of  sugar 
from  this  reserve  upon  payment  of  the  usual 
tax  in  (juantities  sufficient  to  bring  about 
a  reduction  in  prices. 

"c.  'Free  reserve  or  free  surplus,'  whichi 
consists  of  such  sugar  as  is  manufactured 
over  and  above  the  quantity  of  'free  sugar'' 
and  'obligatory  or  indivertible  reserve.' 
This  sugar  cannot  be  sold  for  home  con- 
sumption except  upon  payment  of  the  reg- 
ular tax  of  1.75  rubles  and  an  additional 
tax  of  1.76  rubles,  or  3.50  rubles  in  all." 

The  Russian  government  also  fixes  and 
determines  (a)  Uie  total  quantity  of  sugar 
required  for  home  consumption  from  all  the 
factories  and  refineries,  that  is,  free  sugar; 
(6)  the  quantity  of  sugar  to  be  kept  by  each 
factory  as  an  obligatory  reserve;  (o)  the 
maximum  of  prices  during  the  prevalence 
whereof  such  reserve  must  remain  intact  in 
the  factories,  to  well  as  the  conditions  un- 
der which  the  sugar  in  reserve  can  be  put 
on  the  market. 
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2.  The  quantity  of  sugar  produced  in  ex- 
cess of  the  amount  for  home  consumption 

(free  sugar)   is  considered  as  an  excess  of 

Sroduction,  and  when  sold  is  subject  to  a 
ouble  tax. 

3.  This  excess  is  distributed  among  the 
factories  in  proportion  to  the  quantity  of 
sugar  produced  by  each  of  them  over  and 
above  oO,000  poods. 

4.  The  obligatory  reserve  of  sugar  to  be 
kept  by  each  factory  is  derived  and  com- 
pleted from  the  quantity  of  sugar  in  excess 
of  the  normal  quantity,  by  taking  from  such 
excess  the  necessary  percentage  to  constitute 
the  prescribed  reserve. 

5.  Sugar  in  excess  of  the  normal  produc- 
[606]tion  cannot  be  put  *on  the  home  market 

otherwise  than  upon  payment  of  an  addi- 
tional tax,  the  normal  tax  being  payable  ac- 
cording to  the  general  regulation.  How- 
ever, it  is  allowed  to  the  manufacturers  to 
keep  tills  excess  of  sugar  as  free  reserve,  and 
in  such  case,  so  long  as  the  sugar  does  not 
leave  the  factory,  t£ey  are  not  required  to 
pay  either  the  additional  or  regular  excise. 

6.  The. sugar  in  the  obligatory  reserve  is 
not  liable  to  the  payment  of  tax  until  it  is 
withdrawn  by  permission  under  the  condi- 
tions indicated  in  f  7. 

"7.  In  cases  where  the  prices  in  the  home 
market  exceed  the  normal  prices  fixed,  the 
Minister  of  Finance  authorizes  the  issuance 
of  sugar  from  the  obligatory  reserve  and 
from  the  free  reserve  (if  necessary)  in  suffi- 
cient quantities  to  cause  a  decrease  of  price 
without  payment  of  the  additional  tax,  but 
with  payment  of  the  normal  excise." 

*'8.  In  cajse  of  loss  without  the  fault  of 
the  manufacturer,  of  sugar  comprised  in  the 
obligatory  or  free  reserve,  the  Minister  of 
Finance  is  authorized  to  strike  the  lost 
sugar  from  the  factory's  account,  without 
exacting  the  excise  and  additional  tax 
charged  against  it." 

'*0.  Upon  the  exportation  from  the  facto- 
ries of  the  excess  of  sugar  the  same  is  ex- 
empted from  the  excise  and  additionaJ  tax 
in  full  measure." 

For  the  purpose  of  insuring  to  the  domes- 
tic manufacturer  a  profitable  home  market, 
die  Russian  government  imposes  a  duty  of 
3  rubles  per  pood  (practicallv  prohibitive) 
upon  importea  sugar.  Upon  the  otiier  hand, 
and  to  insure  to  the  consumer  a  reasonable 
price,  it  fixes  a  maximum  price,  during  the 
prevalence  of  which  the  obligatory  reserve 
must  remain  intact.  This  reserve  is  set 
aside  from  the  production  of  each  mill,  so 
that  when  the  prices  in  the  home  market 
rise  beyond  the  maximum  fixed,  the  Minister 
of  Finance  authorizes  the  sale  of  sugar  from 
the  obligatory  reserve,  and  from  the  free  re- 
serve if  necessary,  in  sufficient  quantities  to 
reduce  the  price,  upon  payment  only  of  the 
normal  excise.  The  amount  of  free  sugar  to 
which  each  factory  is  entitled  is  determined 
by  the  ministry  upon  the  basis  of  the  prob- 
able national  consumption  and  the  probable 
production,  the  product  of  every  factory  be- 
[606]ing divided  'according  to  the  rUio  between 
these  estimates.  Each  manufacturer  can 
sell  his  quota  of  free  sugar  upon  the  home 
market  upon  the  payment  of  the  normal  ex- 
279 


cise  of  1.75  rubles  per  pood.  He  can  only 
place  his  surplus  upon  tne  home  market  by 
paying  a  douole  excise;  but  he  may  teave  it 
in  the  mill  where  it  is  not  subject  to  the 
tax;  or  he  may  have  it  transferred  to  the 
production  account  of  the  next  campaign, 
where  it  will  serve  him  to  increejse  the 
amount  on  which  his  percentage  of  free 
sugar  is  estimated;  or  he  may  export  it  free 
from  excise.  The  last  alternative  is  the  one 
usually  adopted. 

It  frequently  happens,  however,  that  a 
manufacturer  Vacated  near  a  seaport  town 
is  unable  to  find  a  market  for  his  free  sugar 
at  home,  but  by  a  remission  of  the  excise 
may  export  his  isuffar  to  some  foreign  coun- 
try at  a  profit,  while  the  manufacturer  in 
an  interior  town  may  be  able  to  dispose  of 
a  much  larger  amount  of  "free  sugar"  than 
he  is  entitled  to  put  upon  the  market,  but 
is  located  too  far  from  the  seaboard  to  ex- 
port at  a  profit.  As  the  government  is  in- 
terested only  in  the  amount  of  free  sugar 
produced,  and  not  in  the  particular  person 
producing  it, — ^the  allotment  to  each  factory 
being  merely  to  do  equal  justice  to  all, — it 
permits  the  seaboard  manufacturer  to  export 
his  free  sugar  without  tax,  and  to  assign  his 
right  to  the  interior  manufacturer  to  sell  as 
much  additional  free  sugar  ajs  is  represented 
by  the  amount  exported,  or  convert  his  "sur- 

Slus"  into  **f  ree  sugar,"  thus  saving  the  ad- 
iUonal  tax. 

The  method  by  which  this  assignment  it 
effected  is  shown  by  the  following  refla- 
tions of  the  government  ''on  transfers  of  free 
sugar  from  one  mill  to  another  in  order  to 
facilitate  the  exportation  of  the  surpluses  to 
foreign  countries:" 

"Sec.  39.  A  manufacturer  may  cede  to  an- 
other manufacturer  his  right  to  place  on  the 
home  market  free,  t.  e.,  without  the  payment 
of  an  additional  tax,  his  allotted  quota  of 
sugar. 

"Sec.  40.  In  relation  to  such  cession  the 
following  rules  may  be  observed: 

"(1)  The  manufacturer  who  assigns  to 
another  manufacturer  his  right  to  dispose  of 
a  certain  quantity  of  sugar  free  must  give 
notice  thereof  to  the  local  excise  board, 
which  first  orders  to  be  held  at  the  mill  n 
quantity  of  free  sugar  equal  to  that  *about[607] 
to  be  assigned,  and  immediately  thereupon 
duly  communicates  with  the  excise  board 
having  jurisdiction  of  the  mill  in  whose  fa- 
vor the  assignment  is  being  made. 

"(2)  If  the  assignment  is  accepted  by  the 
latter  mill,  the  quantity  of  free  sugar  in 
said  mill  is  correspondingly  increased  by 
transfer  from  the  free  surplus  ( not  from  the 
indivertible  reserve),  of  which  a  memoran- 
dum is  made  by  the  excise  officers  in  charge; 
thereupon  the  excise  board,  from  which  the 
communication  in  relation  to  the  assignment 
of  free  sugar  has  been  received,  is  notified 
of  the  acceptance  of  said  assignment. 

"  ( 3 )  Upon  receipt  of  the  notification  that 
the  assignment  has  actually  been  accepted, 
the  quantity  of  *free  sugar'  at  the  factory  by 
which  the  assignment  hajs  been  made  is  cor- 
respondingly reduced  by  transferring  the 
same  into  the  free  surplus  (or  free  reserve), 
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of  which  a  memorandum  is  made  by  the  ex- 
cise ofldcer  in  char^. 

**(4)  The  reduction  of  the  quantity  of  free 
augar  at  one  mill  and  the  increase  thereof  by 
assig^mr^nt  ajt  another  mill  are  entered  in 
the  proper  books  of  the  mill." 

It  thuo  appears  that,  by  a  series  of  book 
entries  earned  on  under  the  direction  of  the 
IocsblI  excise  board  having  jurisdiction  of  the 
mill  of  the  assignor,  and  the  corresponding 
booxd  having  jurisdiction  over  the  mill  of 
tlie  assignee,  and  without  any  actual  trans- 
fer of  sugar  from  one  mill  to. the  other,  or 
the  issue  of  a  certificate,  the  "surplus" 
su^r  of  the  assignee  manufacturer  is  con- 
verted into  "free  sugar,"  which  he  can  sell 
at  the  normal  excise,  and  the  "free  sugar" 
of  the  assignor  manufacturer  hajB  bea>me 
^surplus,"  which  he  can  place  on  the  home 
market  b^  payinc^  the  double  tax  ( practical- 
ly prohibitory),  leave  in  the  mill  wnere  it  is 
not  subject  to  the  tax,  have  transferred  to 
the  production  account  of  the  next  year,  or 
export  to  a  foreign  country. 

should  the  assignor  manufacturer  deem 
it  best  to  adopt  the  last  alternative  of  ex- 
porting, he  will  obtain  in  a  foreign  market 
a  price  somewhat  less  than  he  would  have 
obtained  had  he  sold  his  sugar  as  free  in  the 
local  market.  Hence,  the  consideration 
which  the  interior  manufacturer  must  pay 
to  induce  the  other  to  transfer  his  rights  to 
(608]free  sugar  to  him  is  measured  by  the  *dif- 
ference  between  the  home-market  price  and 
that  prevailing  in  the  foreign  market. 
With  regard  to  this,  we  quote  mim  the  re- 
port of  the  American  consul  appearing  in 
the  record: 

"As  the  first  and  second  methods  of  dis- 
posing of  his  sugar  (by  selling  under  the 
oouble  tax  or  exporting)  are  less  advanta- 
l^us  than  placing  the  article  on  the  home 
market  as  free  sugar,  the  manufacturer  who 
«eded  his  right  received  from  the  manufac- 
turer who  acquired  the  right  the  price  per 
pood  agreed  upon  between  them,  which  is 
usually  determined  by  the  differences  exist- 
ing at  the  moment  between  the  price  obtain- 
sJbie  for  the  sugar  on  the  home  market  and 
the  price  obtainable  by  sale  abroad.  This 
is  wnat  is  termed  a  transfer.  Dependent 
upon  the  fluctuations  in  the  price  of  sand 
sugar  in  Russia  and  abroad,  the  price  for 
these  transfers  also  varies;  therefore,  the 
person  who  sells  or  transfers  the  right  of  is- 
sue in  the  home  market  charges  several  co- 
pecks more  than  the  difference  mentioned 
a.bo\'e.  This  is  done  on  account  of  the  risk 
that  is  taken  that  sugar  prices  abroad  may 
fall,  and  also  for  the  trouble  involved  in  ex- 
porting, etc.  Example:  The  price  of  sand 
sugar  at  a  station  in  the  southwestern  re- 
^on  (a)  for  the  home  market,  Rs.  4.25  per 
pood,  or  without  excise  Rs.  2.50;  (6)  for 
abroad,  Rs.  1.25.  Consequently,  the  differ- 
ence or  value  of  transfer  is  Rs.  1.25 ;  but  in 
that  case;  for  the  reasons  given,  Rs.  1.28  to 
1..30  is  paid  for  the  transfer." 

While  it  is  true  that  this  transfer  of  the 
right  of  issuing  free  sugar  does  not  involve 
as  a  condition  thereto  the  export  of  any 
sugar  whatever,  the  only  condition  being 
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that  the  assignor's  free  sugar  shall  diminish 
pari  passu  with  the  increase  of  the  as- 
signee's, yet,  as  a  matter  of  practice,  the  ob- 
j^  of  making  such  transfer  appears  to  be 
to  increase  the  amount  which  the  assignor 
may  export,  although  he  may,  as  a  matter 
of  fact,  find  it  more  profitable  to  leave  his 
surplus  in  the  mill  to  be  transferred  to  the 

froduction  account  of  the  following  year. 
f  his  factory  be  located  far  inland,  ne  will 
be  likely  to  do  this,  while  if  he  be  near  a 
seaport  town,  he  will  probably  prefer  to  ex- 
port his  surplus,  even  at  the  lower  prices 
obtainable  abroad. 

Provision  is  made  for  the  manner  of  ex- 
porting sugar  to  foreign  countries  by  tihe 
following  regulations,  the  first  of  which  *(i[6001 
.37 )  applies  to  free  sugar,  and  the  second  of 
which  (S  38)  applies  to  the  free  surplus: 

I. — On  the  Manner  of  Exporting  Sugar  to 
Foreign  Countries. 

Sec.  37.  Free  sugar,  exempt  from  the  ad- 
ditional tax,  may  be  exported  to  foreign 
countries  in  compliance  with  the  rules  here- 
tofore existing;  the  exportation  of  such 
sugar  requires,  however,  a  permit  from  the 
excise  office,  which  must  be  dulv  indorsed  on 
the  bill  of  lading,  as  set*forth  in  sections  31 
and  34  of  these  instructions. 

Not«. — ^The  mill  owner  is  allowed  to  ex- 
port free  sugar  (this  rule  does  not  apply  to 
purchased  sand  or  refined  sugar*  produced 
from  purchased  sands)  on  account  of  his 
surplus  for  the  same  campaign.  For  this 
purpose  the  export  is  made  in  the  manner 
hereinafter,  in  stlbdivisions  1  to  4  of  section 
38,  set  forth,  except  that  the  excise  ofiloe 
notes  on  the  certificate  "free  sugar,"  and  re- 
quires no  security  for  the  aMitional  tax. 
Upon  the  return  of  the  certificate  with  the 
customhouse  export  mark,  the  excise  office 
credits  thie  exported  quantity  of  sugar  to  the 
free  surplus  of  the  mill,  if  such  there  be,  and 
increases  by  a  like  quantity  the  allowance 
of  free  sugar,  of  which  a  memorandum  and 
an  entry  in  the  book  must  be  made. 

Sec.  38.  In  relation  to  exports  of  the  free 
surplus  (free  reserve)  of  sugar  from  the 
mills,  the  following  special  order  must  be 
observed,  in  addition  to  the  rules  now  in 
force. 

( 1 )  The  transport  of  sugar  from  the  free 
reserves  intended  for  export  to  foreign  coun- 
tries must  be  shipped  in  the  presence  of  the 
excise  authorities,  who,  after  examining  the 
transport,  indorse  on  the  bill  of  lading  ac- 
companying the  same  that  said  sugar  has 
been  removed  from  the  free  reserve  for  ex- 
portation abroad,  and  issue  a  separate  cer- 
tificate to  the  mill  owner,  setting  forth  the 
name  of  the  mill,  the  bill  of  lading  accom- 
panying the  transportation,  and  the  state- 
ment of  the  weight  of  the  sugar  contained 
therein. 

(2)  The  additional  taw,  at  the  rate  of  ru- 
bles 1.75  per  pood,  chargeEible  to  the  export- 
ed sugar,  must  first  be  secured  in  full  by 
cash,  excise  credit  vouchers,  or  such  funcis 
as  are  accepted  sjb  security  for  tiie  tobacco 
excise,  or  by  the  stock  of  sugar,  free  *or  of  [6 10] 
the  free  reserve,  on  hand  in  the  factory,  as 

set  forth  in  section  30  of  these  instructions. 
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(The  76  copeck  portion  of  the  excise  due  on 
the  exported  su^ar  is  to  be  paid  or  secured 
in  accordance  with  the  rules  now  in  force.) 

(3)  The  customhouse  duly  examines  the 
exported  shipment  of  the  free  surplus,  the 
tare  previously  certified  by  the  excise  office 
being  accepted  at  its  actual  weight  as  ^er 
bill  of  ladmg  annexed  to  the  export  certifi- 
cate. After  forwarding  the  transport 
across  the  border^  the  customhouse  delivers 
to  the  shipper,  in  lieu  of  refunding  the  eo^ 
cise  (not  the  additional  tax,  however),  a 
vouclier  crediting  the  same  on  his  sugar  ex- 
cise account,  and  marks  down  by  indorse- 
ment on  the  certificate  of  the  excise  office 
presented  by  him  (subdivision  1)  the  time 
of  export,  the  net  weight  of  the  exported 
sugar,  and  the  credit  voucher  issued  stating 
the  amount  of  excise  allowed. 

(4)  The  certificate  with  the  indorsement 
of  the  customhouse  must  be  returned  by  the 
mill  owner  to  the  excise  office  within  six 
months  from  the  date  the  sugar  was  shipped 
from  the  mill,  whereupon  the  additional  tex 
charged  upon  the  exported  sugar  is  remitted 
by  the  excise  office,  by  a  corresponding  cred- 
it in  proportion  to  the  quantity  of  sugar  ex- 
ported, and  the  deposits  securing  the  same 
are  released.  If  tne  certificate  is  not  re- 
turned within  said  time,  or  does  not  account 
for  the  full  quantity  of  sugar  which  was 
to  have  been  exported,  then,  upon  the  fail- 
ure of  the  mill  owner  to  pay  within  two 
weeks  the  additional  tax  due,  the  excise  of- 
fice must  proceed  with  the  collection  thereof 
in  regular  manner. 

It  thus  appears  that  free  sugar,  which 
may  be  sold  in  Russia,  at  the  normal  excise 
of  R.  1.75  per  pood,  may  be  exported  under 
a  permit  from  the  excise  office,  and  upon  the 
return  of  the  free  sugar  certificate  with  the 
customhouse  export  mark,  the  excise  office 
credite  the  exported  quantity  of  sugar  to 
the  free  surplus  of  the  mill.  With  the  free 
surplus,  however,  which  is  subject,  not  only 
to  the  normal  excise  of  R.  1.75  per  pood,  but 
to  an  additional  tax  of  the  same  amount, 
&  somewhat  differei\t  course  is  pursued. 
The  additional  tax  chargeable  to  the  export- 
ed sugar  must  first  be  secured  in  full  by 
cash  or  its  equivalent,  and  an  export  certifi- 
cate delivered,  which  must  be  returned  by 
[511]the  *mill  owner  to  the  excise  office  within 
six  months,  whereupon  the  additional  tax  is 
remitted  by  the  excise  office  by  a  correspond- 
ing credit  in  proportion  to  the  quantity  of 
sugar  exported.  For  the  normal  excise,  a 
voucher  crediting  the  same  on  the  sugar  ex- 
cise account  is  delivered,  as  in  the  case  of 
free  sugar. 

The  following  facte  were  stipulated: 

"5.  That  the  sugar  which  was  imported 
in  this  case,  and  which  is  covered  by  this 
protest,  consiste  of  free  sugar  as  above  de- 
fined, and  would  have  been  subject  to  an  ex- 
cise tax  of  1.75  rubles  per  pood  if  sold  in 
Russia.'* 

''6.  That   upon   the   exportetion   of   said 

sugar  from  Russia  the  Russian  government, 

under  ite  laws  and  regulations,  released  said 

'  sugar  from  said  tax  of  1.75  rubles  either  by 
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a  refund  of  the  tax  or  a  cancelation  of  the 
indebtedness,  or  otherwise." 

"7.  That,  in  addition  to  remitting  said 
excise  tar,  the  government  issued  to  the  ex- 
porter a  certificate  certifying  that  he  had 
exported  such  a  (quantity  of  so-called  free 
sugar;  that  the  said  certificates  have  a  sub- 
stantial market  value,  and  are  transferable,, 
and  that  the  price  thereof  is  usually  deter- 
mined by  the  difference  existing  at  the  time 
between  the  price  obteinable  lor  sugar  on 
the  home  market  and  the  price  abroad." 

8.  That  said  certificates  are  sold  to  and 
used  by  sugar  manufacturers  or  refiners^ 
who  are  thereby  enabled  to  transfer  from 
their  "free  reserve,"  or  "free  surplus,"  to 
their  "free  sugar"  an  amount  of  sugar  equai 
to  the  amount  shown  by  said  certificates  to 
have  been  exported,  which  amount  may  then 
be  sold  for  domestic  consumption  on  paying 
the  ordinary  tex  of  1.75  rubles  per  pood 
(to  which  free  sugar  is  regularly  subject) 
instead  of  a  tex  of  3.50  rubles  per  pood. 

This  appears  to  be  the  r^  function  of 
the  free-sugar  export  certificate, — to  obteio 
a  transfer  of  sugar  from  "surplus"  to  "free 
sugar"  account.  This  free-sugar  export  cer- 
tificate being  negotiable,  any  holder  of  the 
same  is  at  liberty  to  call  for  the  transfer  of 
a  like  amount  of  sugar  from  surplus  to  free 
sugar  account,  and  is  thereby  enabled  to  put 
his  sugar  upon  the  market  at  the  normal  ex- 
cise instead  of  the  double  tax  imposed  upon 
surplus. 

*By  this  arrangement  neither  the  total  [618J 
amount  of  free  sugar  allowed  to  the  two 
manufacturers,  nor  the  total  export,  has 
been  increased,  since  what  the  assignor  ex- 
porte  the  assignee  sells  as  free  sugar.  The 
assignee,  however,  has  secured  the  large 
profite  of  the  sale  of  his  sugar  at  home  and 
saved  his  freight  to  the  cos^,  while,  on  the 
other  hand,  the  seaport  merchant  has  sacri- 
ficed those  profite  by  exporting  his  sugar  at 
a  less  remunerative  price.  It  follows  that 
the  price  which  the  seaport  manufacturer 
receives  for  his  export  certificate  is  the  dif- 
*ference  between  what  he  would  have  received 
had  he  sold  his  free  sugar  at  home  and  the 
price  he  would  have  obteined  on  the  foreign 
market.  For  instence,  if  the  price  in  the 
home  market  is  R.  2.50  per  pooa.  and  in  the 
foreign  market  R.  1.25,  the  certificate  will 
be  worth  the  difference  between  these  two» 
and  the  exporter  will  receive  the  same  gross 
amount  as  if  he  had  not  exported  his  free 
sugar,  but  had  sold  in  the  home  market* 
Thus: 

By  sale  at  home  he  obtains  the  mar- 
ket price  R.  2.50 

By  sale  abroad  he  obtains  the 
foreign  market  price R.  1.25 

Also  the  price  of  certificate. .  .R.  1.25 

R.  2.50 

In  practice,  of  course,  as  in  the  case  of  all 
commodities,  the  market  value  of  these  cer- 
tificates must  vary  according  to  the  demaiid 
and  supply,  but  the  theory  underlying  Aie 
transaction  is  always  this,  that  the  exporter 
shall  suffer  no  loss  because  he  has  exported 
his  free  sugar  instead  of  selling  it  in  the 
home  mark^ 

187  U.  8. 


i 


1909. 


Downs  v.  United  Statbs. 


Gl^^l» 


It  Is  practically  admitted  in  this  ease  thai 
a  bounty  equal  to  the  value  of  these  certifi- 
cates is*  paid  by  the  Russian  government, 
and  the  main  argument  of  the  petitioner  is 
addressed  to  the  proposition  that  this  boun- 
ty is  paid,  not  upon  exportation,  but  upon 
production.  The  answer  to  this  is  that 
every  bounty  upon  exportation  must,  to  a 
certain  extent,  operate  as  a  bounty  upon 
*  production,  since  nothing  can  be  exported 
which  is  not  produced,  and  hence  a  bounty 
upon  exportation,  by  creating  a  foreign  de- 
mand, stimulates  an  increased  production  to 

£513]the  extent  *of  such  demand.  Conversely^  a 
bounty  upon  production  operates  to  a  cer- 
tain extent  as  a  bounty  upon  exportation, 
since  it  opens  to  the  manufacturer  a  fordgn 
roaj^et  for  his  merchandise  produced  in  ex- 
cess of  the  demand  at  home.  A  protective 
tariff  is  the  most  familiar  instance  of  this, 
since  it  enables  the  manufacturer  to  export 
the  surplus  for  which  there  is  no  demand  at 
home.  If  there  were  no  tariff  at  all,  and 
the  expense  of  producing  a  certain  article 
at  home  v/ere  materially  greater  than 
the  expense  of  producing .  the  same  article 
abroad,  there  would  be  none  produced,  and, 
of  course,  none  to  export.  But  with  the  aid 
of  such  tariff,  production  would  be  stimu- 
lated, and  might  become  so  much  greater 
than  the  home  demand  that  a  manufacturer 
would  loc^  to  foreign  markets  for  his  sur- 
plus.' In  the  case  of  Russian  sugar  the  ef- 
fect of  the  import  duties  is  much  enhanced 
by  the  fact  that,  the  supply  of  free  sugar 
from  the  home  market  being  limited,  the 
selling  price  is  very  remunerative,  and  each 
producer  has  therefore  an  interest  in  plac- 
ing as  much  sugar  as  he  can  on  the  home 
market;  and  as  the  total  amount  of  free 
sugar  is  distnbuted  among  all  the  manufac- 
tories in  proportion  to  their  entire  produc- 
tion, it  may  become  to  their  interest  to  ex- 
port their  surplus  even  at  a  loss,  if  such  loss 
can  be  compensated  by  the  profits  on  sugar 
sold  in  the  home  market.  This  would  not 
make  the  tariff  a  bounty  upon  exportation, 
but  a  mere  incident  to  its  operation  upon 
production.  But,  if  a  preference  be  given 
to  merchandise  exported  over  that  sold  in 
the  home  market,  by  the  remission  of  an  ex- 
cise tax,  the  effect  would  be  the  same  aa  if 
all  such  merchandise  were  taxed,  and  a 
drawback  repaid  to  the  manufacturer  upon 
so  much  as  he  exported.  If  the  additional 
bounty  paid  by  Russia  upon  exported  sugar 
were  Uie  result  of  a  high  protective  tariff  up- 
on foreign  sugar,  and  a  further  enhancement 
of  prices  by  a  limitation  of  the  amount  of 
free  sugar  put  upon  the  market,  we  should 
•  r^^rd  the  effect  of  such  regulations  as  be- 
ing simply  a  bounty  upon  production,  al- 
though it  might  incidentally  and  remotely 
foeter  an  increased  exportation  of  sugai-; 
but  where,  in  addlition  to  that,  these  regula- 
tions exempt  sugar  exported  from  excise 
taxation  altogether,  we  t^ink  it  clearly  falls 
within  the  definition  of  an  indirect  bounty 
upon  exportation. 

[514]     *The  argument  of  the  petitioner  in  this 
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connection  is  that,  if  a  manufacturer  sell 
his  free  sugar  on  the  home  market,  he  re- 
ceives the  home  market  price  of,  say,  R. 
2.50  per  pood ;  whereas  if  he  export  his  "free 
sugar,"  he  receives  the  foreigri  price,  say, 
R.  1.25  and  R.  1.26,  the  price  of  his  export 
certificate.  "In  other  words,  by  exporting 
his  *free  sugar'  and  selling  his  export  x;er- 
tificate,  the  exporter  receives  exactly  the 
same  amount  he  would  have  received  had  he 
sold  his  *free  sugar'  on  the  home  market. 
All  producers  fare  equally  well  before  the 
law.  Those  who  sell  at  home  receive  tho^ 
high  prices  insured  on  the  home  market, 
while  those  who  export  what  is  the  equiva- 
lent thereto, — the  foreign  market  price  plus 
the  price  of  the  export  certificate.  Hence 
there  is  no  bounty  on  exportation,  for  the  re- 
ward of  the  manufacturer  is  not  conditioned 
on  exportation,  nor  is  it  g^reater  than  it 
would  have  been  had  he  not  exported.  Boun- 
ty on  production  this  reward  may  be,  but 
certainly  not  bounty  on  exportation,  for  it  i» 
a  contradiction  in  terms  to  call  that  a  boun- 
ty on  exportation  which  is  received  in  one 
form  or  another  by  all  manufacturers  alike, 
whether  they  export  or  do  not  export." 

It  is  true  that  when  a  manufacturer  ex- 
ports free  sugar  for  account  of  surplus,  and 
thereby  avoids  the  necessity  of  giving  se- 
curity for  the  additional  tax,  he  obtains  an 
export  certificate  which  he  may  use  to  ob- 
tain the  transfer  of  an  equal  amount  of 
"surplus"  sugar  to  "free  sugar"  account. 
This  right  of  issue  of  free  sugar  into  the 
home  market  at  the  normal  tax  he  transfers 
when  he  sells  his  export  certificate.  The 
certificate,  however,  none  the  less  repre- 
sents a  bounty  upon  exportation,  although 
it  may  be  used  for  the  purpose  of  obtaining 
a  transfer  of  a  certain  amount  of  surplus 
sugar  to  the  free-sugar  account  for  the  home 
market. 

But  the  fact  that  he  receives  the  same 
amount,  whether  the  goods  are  exported  or 
sold  at  home,  is  not  the  proper  test  whether 
a  bounty  is  paid  upon  exportation.  If  no 
bounty  at  all  were  paid,  all  sugar,  or  at 
least  all  "free  sugar,"  would  pay  the  same 
tax,  whether  sold  at  home  or  exported 
abroad ;  and  in  this  case  the  free  sugar  upon 
which  the  tax  is  remitted  when  exported 
would  go  abroad  burdened  with  an  excise 
tax  of  R.  1.76  '^per  pood,  which  would  pre- [515) 
vent  the  manufacturer  from  selling  it  at 
such  a  price  abroad  as  would  enable  him  to 
realize  a  profit.  The  amount  he  receives  for 
his  export  certificate,  say,  R.  1.26,  is  the  ex- 
act amount  of  the  bounty  he  receives  upon 
exportation,  and  this  enables  him  to  sell  at 
a  profit  in  a  foreign  market.  All  manufac- 
turers would  prefer  to  sell  at  home  if  they 
could  realize  a  greater  price  than  by  selling 
abroad,  but  if  by  being  paid  a  drawback,  or 
by  a  remission  of  taxes,  they  can  find  a  prof- 
itable market  in  a  foreign  country,  so  much 
sugar  as  is  not  needed  at  home  will  be  sent 
abroad. 

The  details  of  this  elaborate  procedure  for 
the  production,  sale,  taxation,'  and  exporta- 
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tion  of  Russian  sugar  are  of  much  less  im- 
portance than  the  two  facte  which  appear 
clearly  through  this  maze  of  regulations, 
viz.:  tliat  no  sugar  is  permitted  to  he  sold 
in  Russia  that  does  not  pay  an  excise  tax  of 
R.  1.75  per  pood,  and  Uiat  sugar  exported 
pays  no  tax  at  all.  The  mere  imposition  of 
an  import  duty  of  3  rubles  per  pood,  paid 
upon  foreign  sugar,  is,  like  all  protective  du- 
ties, a  bounty,  but  is  a  bounty  upon  produc- 
tion, and  not  upon  exportation.  When  a 
tax  is  imposed  up(m  all  sugar  produced,  but 
is  remitted  upon  all  sugar  exported,  then, 
by  whatever  process,  or  in  whatever  manner, 
or  under  whatever  nam^  it  is  disguised,  it 
is  a  bounty  upon  exportation. 

The  difference  in  price  between  Russian 
sugar  sold  at  home  and  abroad  is  thus 
shown  by  the  delegate  of  Austria-Hungary 
s.t  the  Sugar  Conference  of  1898  by  the  fol- 
lowing quotations  from  the  Odessa  exchange 
vnder  date  of  June  10,  1898: 


Francs  per 

Cents  per 

• 

100  kilos. 

pound. 

For  Russia  :   5.8  rubles  per 

pood,   say 

82.70 

7.25 

For   export:    1.78    rubles 

per  pood,   saj.. 

28.16 

2.47 

Hence  a  difference :    3.35 

rubles  per  pood,    say.. 

64.54 

4.78 

Deducting  tbe    tax:   1.75 

rubles  per  pood,  say... 

28.49 

2.50 

Tbere  remains  a  discrep- 

ancy of  1.60  per  pood, 

• 

say 

26.05 

2.28 

"The  same  merchandise,  on  the  same  date, 

and  at  the  same  place,  thus  commanded  a 

different  price  according  to  its  destination, 

[516]*and  the  difference  amounted  to  26.05  francs 

per  100  kilos  (2.28  cents  per  pound). 

"If  we  are  to  investigato  the  reasons 
which  may  impel  Russian  manufacturers  to 
produce  more  sugar  than  is  needed  for  home 
consumption,  and  to  bring  the  surplus  for 
exportation  down  to  a  comparatively  much 
lower  price,  we  shall  find  the  explanation  of 
this  strange  phenomenon  in  the  l^islative 
system  of  Russia.  Such  is  our  intimate 
conviction." 

The  object  of  issuing  certificates  of  sugar 
exported  seems  to  have  been  merely  to  ena- 
ble the  exporting  manufacturer  to  obtain  the 
best  price  for  the  privil^^e  he  assigns  to  the 
interior  manufacturer  of  putting  an  equal 
amount  of  free  su^r  upon  the  market  by 
assigning  the  certificates  to  the  one  who 
would  offer  the  best  price.  In  this  connec- 
tion the  circuit  court  of  appeals  found: 
^'That  the  Russian  exporter  of  sugar  ob- 
tains from  his  government  a  certificate,  sole- 
ly because  of  such  exportation,  which  is 
worth  in  the  open  markets  of  that  coimtry 
from  R.  1.25  to  R.  1.64  per  pood,  or  from  1.8 
to  2.35  cents  per  pound.  Therefore  we  hold 
that  the  government  of  Russia  does  secure 
to  the  exporter  of  that  country,  as  the  inev- 
itable result  of  its  action,  a  money  reward  or 
gratuity  whenever  he  exporte  sugar  from 
Russia."  We  all  concur  in  this  expression 
of  opinion. 

The  decree  of  the  Circuit  Court  of  Appeals 
4a,  therefore,  affirmed, 
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titioner, 

CALIFORNIA    FIG    SYRUP    COMPANY, 

Respondent. 

(See  S.  C.  Reporter's  ed.  516-540.) 

Trade-marks — infringement  — unfair  comp9' 
titionr— deceptive  use  as  bar  to  relief. 

The  use  of  the  term  "Syrup  <^  Figs"  to  deslsr- 
nate  a  laxative  medicinal  preparation,  to- 
gether with  printed  statements  and  designs 
epon  the  bottles  containing  the  compound  and 
on  the  cartons  and  wrappers,  calculated  to 
Induce  the  public  falsely  to  believe  that  fl^ 
juice  is  an  important  element  in  tbe  compo- 
sition of  such  preparation,  whose  operative 
laxative  element  is  senna.  Involves  such  de* 
celt  and  misrepresentation  as  will  deprive 
the  manufacturer  of  equitable  relief  against 
the  sale  by  another  of  a  medicinal  prepara- 
tion named,  marked,  and  packed  In  imita- 
tion of  the  older  medicine,  for  the  purpose 
and  with  the  design  and  intent  of  deceiving 
purchasers  and  Inducing  them  to  buy  thm 
new  preparation  Instead  of  the  old  one. 

[No.  3«.] 

Argued  March  18,  19,  190S.    Decided  Janu- 
ary 5,  190Z, 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  to  review  a  decree  which  af- 
firmed a  decree  of  the  Circuit  Court  for  the 
Northern  District  of  California  enjoining 
the  infringement  of  a  trade-mark.  Re- 
versed and  remanded,  with  directions  to  dis- 
miss the  bill. 

See  same  case  below,  42  C.  C.  A.  383,  102 
Fed.  334. 

Statement  by  Mr.  Justice  Sliiraat 

•On  June  1,  1897,  the  California  Fig  Syrup[  5  ITl 
Company,   created   under  the   laws   of   the 
state  of  Nevada,  and  having  its  principal 
place  of  business  in  San  Francisco,  Califor- 
nia, filed  a  bill  in  equity  in  the  circuit  court 

NoTB. — Deception  as  a  bar  to  relief  for  in^ 
fringemcnt  of  a  trade-mark. 

The  doctrine  that  protection  will  not  be  given 
by  a  court  of  equity  against  the  infringement 
of  a  fraudulent  or  deceptive  trade-mark  Is 
s^own  by  a  note  to  Joseph  v.  Macowsky  (Cal.> 
10  L.  R.  A.  53.  to  be  established  by  a  uniform 
current  of  declslona 

From  the  cases  there  discussed  It  appears 
that  such  relief  will  be  barred  by  mlsrepre- 
senptatton  as  to  the  Identity  of  the  manufactur- 
er (Manhattan  Me(n<;lne  Co.  v.  Wood.  108  U. 
S.  218,  27  L.  ed.  706,  2  Sup.  Ct.  Rep.  436; 
Slegert  v.  Abbott,  61  Md.  276,  48  Am.  Rep.  101 ; 
Leather  Cloth  Co.  v.  American  Leather  Cloth 
C\).  4  De  Gex,  J.  &  8.  136,  33  L.  J.  Ch.  N.  S. 
199,  10  Jut.  N.  S.  81,  9  L.  T.  N.  S.  558.  12 
Week.  Rep.  289 ;  Piddhig  v.  How,  8  Sim.  477.  6 
L.  J.  Ch.  N.  S.  345),  the  place  of  manufacture 
(Connell  v.  Reed,  128  Mass.  ^77,  35  Am.  Rep. 
397 ;  Hobbs  v.  Francals,  19  How.  Pr.  567 : 
Prince  Mfg.  Co.  v.  Prince's  Metallic  Paint  Co. 
135  N.  Y.  24,  17  L.  R.  A.  129,  31  N.  B.  990; 
Slegret  v.  Abbott,  61  Md.  276.  48  Am.  Rep.  101 ; 
Manhattan  Medicine  Co.  v.  Wood,  108  U.  8. 
218,  27  L.  ed.  706,  2  Sup.  Ct  Bep.  486;  Wood 
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of  the  United  States  for  the  northern  dis- 
trict of  California,  against  Clinton  E.  Wor- 
•den  &  Company,  a  corporation  of  the  state 
of  California,  and  against  J.  A.  Bright,  T. 
T.  Bacon,  C.  J.  Schmelz,  and  Lucius  Little, 
oitixcns  of  the  state  of  California. 

The  bill  alleged  that,  in  the  year  1879,  one 
Kichard  E.  Queen  invented  "a  certain  medi- 
cal preparation  or  remedy  for  constipation 
und  to  act  upon  the  kidneys,  liver,  stomach, 
and  bowels,  which  medical  compound  is  a 
combination  in  solution  of  plants  known  to 
be  beneficial  to  the  human  system,  forming 
an  agreeable  and  effective  laxative  to  cure 
habitual  constipation  and  many  ills,  depend- 
ing upon  a  weak  and  inactive  condition  of 
the  liver,  kidneys,  stomach,  and  bowels;*' 
that  shortly  after  the  said  invention  the 
Mtid  Queen  sold  and  transferred  all  his 
rijjht,  title,  and  interest  in  and  to  said  medi- 
cal compound,  and  in  and  to  the  trade  name, 
trade-marks,  and  good  will  of  said  company 
to  the  complainant  company,  which  has  ever 


since  been  engaged  in  the  manufacture  and 
sale  of  said  medical  preparation  or  remedy  ;- 
that  said  medical  preparation  has  always 
been  marked,  named,  and  called  by  the  com* 
plainant-  "Syrup  of  Figs,"  that  name  being 
printed  or  otherwise  marked  upon  every  bot- 
tle, and  also  printed  upon  the  boxes,  pack- 
ages, or  wrappers  in  which  the  bottles  of  the 
preparation  were  packed  for  shipment  and 
sale;  that  the  complainant  ajid  its  said  pred- 
ecessor in  interest  were  the  ifirst  to  pack  and 
dress  or  mark  a  liquid  laxative  preparation 
in  the  manner  illustrated  by  exhibits  "A" 
and  "B**  attached  to  the  bill, — that  is  to  say, 
ill  an  oblong,  rectanpfular  box  or  carton,  with 
statements  of  the  virtues  of  the  preparation 
printed  in  different  languages  upon  the  back 
and  sides  of  the  *carton,  and  on  the  border [5 18] 
within  ^hich,  at  the  top,  is  a  representation 
of  a  branch  of  a  fig  tree,  bearing  fruit  and 
leaves,  surrounded  by  the  words  "Fig  Syrup 
Company,"  or  "California  Fig  Syrup  Com- 
pany," and  below  which  appear,  in  large  let- 


•V.  Lambert,  L.  R.  32  Ch.  DIv.  247.  54  L.  T.  N. 
S.  314.  55  L.  J.  Ch.  N.  S.  377.  See  also  as  to 
tnlsreprcsentation  as  to  place  of  manufacture, 
-note  to  Elgin  Nat.  Watch  Co.  v.  IIHdoIs  Watch 
Case  Co.  45  L.  ed.  U.  S.  865),  or  the  nature  of 
the  article  (Soils  Cigar  Co.  v.  Pozo,  16  Colo. 
3SS,  26  Pac.  556;  Wolfe  v.  Burke,  56  N.  Y. 
122 ;  Laird  v.  Wilder,  0  Bush,  131,  15  Am.  Rep. 
707 :  Phalon  v.  Wright,  5  Phlla.  464 ;  Fetrldge 
-r.  Wells.  4  Abb.  Pr.  144  :  Alden  v.  Gross,  25  Mo. 
Jkpp.  123 ;  Seabury  v.  Groevenor,  53  How.  Pr. 
192 ;  Leather  Cloth  Co.  v.  American  Leather 
Cloth  Cow  4  De  Gex,  J.  &  8.  186,  38  L.  J.  Ch.  N. 
8.  100,  10  Jar.  N.  S.  81,  9  L.  T.  N.  8.  558,  12 
Week.  Rep.  2S9).  For  other  ca«es  see  the  note 
referred  to  iupra. 

The  more  recent  cases  erldence  no  disposi- 
tion to  modify  the  rule. 

Equity  will  not  Interfere  to  protect  a  person 
In  deluding  the  public  as  to  the  Identity  of  the 
maker  oif  his  product.  Hence,  where  a  reputa- 
tion has  been  acquired  for  a  product  because  of 
the*  skin  and  care  exercised  by  its  maker,  the 
•continued  use  of  the  old  tables  by  the  successor 
to  the  business,  with  nothing  to  Indicate  a 
change  of  ownership.  Is  such  false  representa- 
tion as  will  defeat  the  right  to  enjoin  Infringe- 
ment. Alaska  Packers'  Asso.  ▼.  Alaska  Improy. 
•Co.  60  Fed.  103. 

And  the  correction  of  sudi  misstatements 
after  action  to  enjoin  Infringement  Is  com- 
menced, by  attaching  an  additional  label,  will 
jiot  cure  the  defect.  Alaska  Packers*  Asso.  y. 
Alaska  Improy.  Co.  60  Fed.  103. 

The  transferee  of  the  right  to  use  a  trade- 
mark in  connection  with  a  different  article  is 
not  entitled  to  be  protected  in  a  court  of  equity 
Against  Infringement.  Macmahan  Ptiarmacal 
<:o.  y.  Denver  Chemical  Mfg.  Co.  51  C.  C.  A. 
^02.  113  Fed.  468. 

But  to  defeat  the  right  to  relief,  such  misrep- 
resentations must  have  the  effect  of  deceiving 
and  therefore  defrauding  the  public.  Within 
this  rule  the  Junior  member  of  a  firm,  doing 
business  under  the  firm  name  of  father  and  son, 
who  becomes  sole  successor  to  the  business,  is 
3iot  guilty  of  such  false  representation  In  con- 
tinuing to  use  the  name  of  such  firm  as  a  trade- 
mark ss  will  deprive  him  of  the  right  to  re- 
-strain  its  infringement.  Feder  v.  Benkert,  18 
"C.  C.  A.  549,  44  U.  8.  App.  09,  70  Fed.  613. 

And  the  purchasers  of  a  distillery  who  were 
#iyen   the  exclusive  privilege  of  continuing  to 
use  the  firm  name  of  the  original  owners  as  the 
name  of  a  brand  of  whisky  produced  at  such  dls 
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tlllery  are  not  deprived  of  their  rlgl»t  to  enjoin 
Infringement  by  their  addition  of  the  word  "dis- 
tillers" to  the  words  of  such  brand,  as  such  use 
Is  not  at  all  calculated  to  deceive.  Frnzler  y. 
Dowling,  18  Ky.  L.  Rep.  1109,  39  8.  W.  45. 

And  this  principle  was  recognized  In  Jose 
Morales  &  Co.  v.  The  Fair  (III.)  31  Chicago 
Legal  News,  317,  which  was  a  suit  to  restrain 
Infringement  of  a  cigar  label,  the  court  saying : 
"The  complainant  has  the  right  to  set  forth  on 
Its  boxes  the  entire  history  of  his  cigar.  If  a 
fact,  once  true,  by  a  change  of  circumstances 
becomes  inaccurate,  the  complainant  Is  not  re- 
quired to  drop  out  that  fact  under  the  penalty 
of  being  refused  relief  in  this  court.  It  mny 
display  all  that  precedes  Its  ownership,  provided 
It  also  shows  that  ownership.*' 

And  if  there  Is  any  false  representation  as  to 
the  origin  of  a  product  in  the  use  of  the  mono- 
gram of  a  partnership  by  a  corporation  which 
succeeded  it  and  was  managed  by  a  former  mem- 
ber of  such  partnership,  such  conduct  will  not 
deprive  the  corporation  of  the  right  to  enjoin 
Infringement  of  Its  brands,  where  prior  to  such 
suit  it  had  begun  to  stamp  its  product  with  its 
own  name  as  "successor**  to  such  partnership. 
Pillsbury  y.  Pillsbury- Washburn  Flour  Mills  Co. 
12  C.  C.  A.  432,  24  U.  S.  App.  395,  64  Fed.  841. 

So,  immaterial  statements  on  a  label  for  malt 
extract,  which  are  survivals  from  older  labels 
and  are  not  now  strictly  accurate,  such  as  the 
designation  of  a  certain  person  as  sole  agent 
for  the  United  States,  do  not  disentitle  a  manu- 
facturer to  relief  against  infringement.  Tar- 
rant V.  Hoff,  22  C.  C.  A.  644,  45  U.  8.  App. 
143,  76  Fed.  959. 

And  the  use  by  a  corporation,  on  its  labels 
for  thread,  of  the  name  of  a  person  as  "sole 
agent"  who  never  was  such  in  fact,  will  not 
defeat  its  right  to  protection  against  Infringe- 
ment, where,  by  so  doing.  It  was  using  tlie 
trade-mark,  which  had  been  assigned  to  it,  to 
Indicate  the  fact  that  it  was  the  successor  In 
business  of  the  assignor,  whose  representative 
In  this  country  was  the  person  so  designated. 
Clark  Thread  Co.  v.  Armitage,  21  C.  C.  A.  178, 
43  U.  S.  App.  62,  74  Fed.  936. 

And  statements  In  a  label  for  thread,  as  to 
the  age  of  the  business,  which,  when  applied 
to  the  owner's  manufacture,  are  not  strictly  ac- 
curate, are  not  such  false  representations  as  to 
bar  relief  for  infringement,  where  they  were 
merely  intended  to  represent  the  commercial  or- 
igin of  the  business.  Clark  Thread  Co.  v.  Arm- 
itage, 21  C.  C.  A.  178,  45  U.  8.  Apf>.  62,  74  Fed. 
936. 
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ter8,  the  words  "Syrup  of  Figs,"  and  below 
these  last-named  words  appears  a  brief  state- 
ment of  the  virtues  of  this  preparation,  to- 
gether with  the  words  "Manufactured  only 
By  the  California  Fig  Syrup  Company;" 
that  the  complainant  has  spent  more  than 
one  million  dollars  in  advertising  said  prep- 
aration, always  under  the  name  of  "Syrup 
of  Figs/*  or  "Fig  Syrup,"  throughout  the 
United  States  and  other  countries,  and  that 
millions  of  bottles  of  said  preparation  have 
been  sold;  that,  by  virtue  of  the  premises, 
the  complainant  has  acquired  the  exclusive 
right  to  the  name,  "Syrup  of  Figs,"  or  "Fig 
Syi-up,"  as  it  is  indifferently  called  by  the 
public,  or  any  colorable  Imitation  of  the 
same,  as  applied  to  a  liquid  laxative  medicni 
preparation  irrespective  of  the  form  of  bot- 
tle or  package  in  which  it  may  be  sold  to  the 
public ;  that,  by  virtue  of  the  premises,  the 
complainant  has  acquired  the  exclusive  right 
to  the  manner  and  form  of  packing  the  same 
for    sale,    in    connection    with   the  words 


A  suit  to  restrain  the  Infringement  of  labels 
and  packages  for  a  medicine  is  not  barred  by 
reason  at  the  issuance,  In  one  i>ai*ticular  year 
and  eight  years  before  suit  was  brought,  ot  a 
large  number  of  copies  of  an  advertising  clrctf- 
!Ar  containing  a  false  statement  as  to  the  identi- 
ty of  the  discoverer  of  the  medicine  or  formula. 
C.  F.  Simmons  Medicine  Co.  ▼.  Mansfield  Drug 
Co.  03  Tenn.  84,  23  S.  W.  165. 

The  exclusive  use  ot  a  trade-mark  which  seeks 
to  convey  the  false  Impression  that  the  product 
is  an  Imported  article  will  not  be  protected  In  a 
court  of  equity.  Joseph  v.  Macowsky,  06  Cal. 
518,  10  L.  R.  A.  53.  31  Pac.  014. 

A  cigar  label  was,  however,  protected  against 
infringement.  In  Jose  Morales  &  Co.  v.  The  Fair 
(III.)  81  Chicago  Legal  News,  317,  over  the  ob- 
jection that  it  falsely  represented  the  cigars  to 
be  Imported,  where  a  customer  would  not  be 
misled  If  he  used  reasonable  and  ordinary  care 
In  making  his  pnrchase.  See  also  Hilson  Co.  v. 
Foster.  80  Fed.  806,  infra. 

Representations  by  a  manufaoturer  of  scythe 
stones  that  his  various  brands  were  from  quar- 
ries of  certain  names,  which  are  in  fact  but 
nominal  subdivisions  ot  the  same  quarries,  will 
not  defeat  his  right  to  restrain  Infringement, 
where  the  stones  are  the  Identical  article  de- 
manded by  the  preference  of  his  customers. 
Cleveland  Stone  Co.  v.  Wallace,  52  Fed.  481. 

A  person  cannot  hope  to  be  protected  In  a 
court  of  equity  against  the  infringement  of  a 
trade-mark  which  is  calculated  to  deceive  the 
public  as  to  the  nature  of  the  article  to  which 
It  is  applied. 

For  this  reason  a  trade-mark  In  the  word 
•'Trommer"  for  malt  extract  will  be  denied  pro- 
tection  In  equity,  where  such  word  was  used 
for  the  puivose  of  misleading  the  public  Into 
the  belief  that  the  extract  was  prepared  In  ac- 
cordance with  the  method  of  a  person  of  that 
name,  which  was  commended  by  standard  medi- 
cal aathoritiet.  Buckland  v.  Rice,  40  Ohio  St. 
626. 

This  principle  was  also  applied  prior  to  Woro- 
BN  &  Co.  v.  Calitobnia  Fig  Stbup  Co.,  with 
the  result  of  defeating  suits  to  enjoin  the  in- 
fringement of  a  trade-mark  in  the  words  *'Syrup 
at  Figs'*  for  a  laxative  preparation  In  which 
fg  juice  is  a  v«ry  small  and  nonessential  ele- 
ment. California  Fig  Syrup  Co.  v.  Putnam.  16 
C.  C.  A.  876,  33  U.  8.  App.  283.  60  Fed.  740 : 
California  Fig  Syrup  Co.  v.  Steams,  33  L.  R.  A. 
66,  20  C.  C.  A.  22,  43  U.  S.  App.  234,  73  Fed. 
813.  The  decision  to  the  contrary  In  Improved 
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"Syrup  of  Fi^"  or  Tig  Syrup,"  or  any  col- 
orable imitation  of  the  same,  as  a  part  of 
the  business  name  of  a  concern  making  a. 
liquid  laxative  medical  compound. 
.  The  bill  charges  that  the  defendant,  wish* 
ing  to  trade  to  its  own  profit  and  advantage 
upon  the  reputation  of  the  complainant's 
preparation,  and  desiring  to  impose  a  worth- 
less production  upon  the  public,  has  caused 
to  be  made,  put  up,  and  sold,  and  offered  for 
sale,  a  liquid  laxative  medical  compound, 
resembling  complainant's  preparation,  under 
the  name  "Syrup  of  Figs^'  and  "Fig  Syrup,** 
and  marking  the  boxes  and  packages  con- 
taining the  same  with  the  name  "Fig  Syrup** 
or  "Syrup  of  Figs."  and  has  put  the  prep- 
aration, under  said  name,  in  bottles  and 
packages  or  cartons,  so  closely  in  imitation 
of  the  complainant's  bottles  and  packages, 
as  to  be  likely  to  deceive  purchasers,  and  so- 
as  to  enable  unscrupulous  retail  dealers  to^ 
palm  off  defendant's  preparation  on  the  con- 
sumers as  and  for  tne  complainant's  prep- 


Flg  Syrup  Co.  v.  CalLfonila  Fig  Symp  Co.  4  C. 
C.  A.  264.  7  U.  S.  App.  588.  54  Fed.  175.  Is  baseiS- 
upon  the  condition  of  the  evidence,  which  the 
court  thought  was  Insufficient  to  establish  any* 
fraud  or  imposition  upon  or  damage  to  the  pub- 
lic. 

The  denial  of  a  prelinvlnary  injunction  to  re- 
strain the  infringement  of  a  label  for  "Bromo- 
Quinine,**  on  the  ground  that  by  the  use  of  tho^ 
word  "Bromo**  the  manufacturer  Intended  to  de- 
lude the  public  Into  the  false  belief  that  bromlne^ 
was  a  material  element  In  the  compound,  will 
not  be  disturbed  on  appeal,  where  such  action 
was  based  In  large  part  on  confllctdng  ea  parte 
affidavits.  Paris  Medicine  Co.  v.  W.  H.  Hill  Co. 
42  C.  C.  A.  227,  102  Fed.  148. 

Representations  that  cigars  which  were  made- 
with  Havana  fillers,  seed  binders,  and  Sumatra 
wrappers,  and  sometimes  with  mixed  Havana 
and  seed  fillers,  and  even  wholly  of  seed  to- 
bacco except  the  wrapper,  are  genuine  Havana 
cigars,  will  bar  relief.  UAlson  Co.  v.  Foster,.  80- 
Fed.  806. 

In  Feder  v.  Bmndo^  5  Ohio  N.  P.  275,  how- 
ever, the  court  granted  a  temporary  restralnlnir 
order  against  the  Infringement  of  a  label  for- 
stogies.  although  the  makers  advertised  them  as 
'*Havanas*'  or  "straight  Havanas,*'  while  they 
were  In  fact  made  of  tobacco  not  grown  1a 
Cuba.  The  court  reached  this  conclusion  from 
the  unsatlafactory  condition  of  the  evidence, 
from  which  It  could  not  be  definitely  determined 
whether  the  word  "Havana'*  as  applied  to  to- 
bacco refers  to  the  place  where  It  Is  grown,  or 
has  reference  to  Its  quality.  See  also  Jose  Mor- 
ales &  Co.  V.  The  Fair  (111.)  81  Chicago  Legal 
News.  817,  §upra. 

A  distiller  who  mixes  85  per  cent  of  other 
whiskies  with  his  own,  and  sells  It  under  labels 
which  represent  it  to  be  his  own  product  "pore 
and  unadulterated.*'  and  cautions  the  consumer 
to  avoid  imitation,  is  guilty  of  such  misrepre- 
sentation as  to  defeat  his  rlglit  to  enjoin  In- 
fringement. Krauss  v.  Jos.  R.  Peebles  Sons  Co. 
58  Fed.  585. 

The  owner  of  a  trade-mark  In  the  name  "Dar- 
lington" for  butter  Is  not  deprived  of  his  right 
to  enjoin  Infringement  because  at  rare  Intervals 
he  has  purchased  milk  or  cream  from  others  to 
enable  him  to  supply  his  customers,  and  In  yet 
rarer  instances  purchased  small  amounts  of  bat- 
ter for  the  same  purpose.  Pratt's  Appeal,  117 
Fa.  401.  11  Atl.  878. 

Representations  that  scythe  stones  are  mad»' 
from  "selected"  or  "the  best  blue  Huron  grit** 
win  not  defeat  the  right  to  enjoin  Infringement. 
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aration;  and  that  purchasers  frequently 
have  been  deceived  and  induced  to  buy  the 
(519] compound  prepared  *by  the  defendant:  that 
the  complainant  has  been  greatly  injured  in 
•the  business  in  the  manufacture  of  its  liquid 
laxative  preparation  **Syrup  of  Figs"  or 
"Fig  Syrup,"  and  believes  that  it  has  suf- 
fered damage  and  injury  by  reason  of  de- 
fendant's acts  to  the  extent  of  at  least  $10,- 
000;  that  this  is  a  continuing  wrong,  and 
one  which  it  is  impossible  to  exactly  calcu- 
late, and  one  which,  if  permitted  to  con- 
tinue, will  work  irreparable  injury  to  the 
complainant. 

Wherefore  the  complainant  prayed,  in  its 
9a id  bill,  for  an  injunction  restraining  the 
defendant  and  its  agents,  servants,  etc.,  from 
manufacturing,  selling,  or  ofTering  for  sale, 
directly  or  indirectly,  any  liquid  laxative 
medical  preparation,  marked  with  the  words 
**Syrup  of  Figs"  or  "Fig  Syrup,"  or  marked 
with  any  words  which  may  be  a  colorable 
imitation  of  the  name  of  "Syrup  of  Figs"  or 


I  "Fig  Syrup,"  and  from  putting  up,  selling, 
lor  dealing  in  any  liquid  laxative  medical 
!  preparation  which  shsLll  have  a  tendency  to 
'  deceive  the  public  and  induce  buyers  to  pur- 
chase defendant's  preparation,  believing  the 
same  tu  be  complainant's  preparation,  and 
that  defendant  be  perpetually  enjoined  from 
uding  the  words  "Fig  Synip  Company"  as  a 
business  name,  or  from  using  the  words  "Fig 
Syrup"  or  "Syrup  of  Figs"  as  part  of  its 
business  name,  in  connection  with  the  man- 
ufacture and  sale  of  a  liquid  laxative  prep- 
aration, llie  complainant  also  prayed  for 
an  account  for  damages' to  complainant  and 
for  gains  and  profits  derived  by  the  defend- 
ant company,  and  for  such  other  and  further 
relief  as  may  be  agreeable  to  equity  and 
good  conscience. 

The  defendant  company  and  the  other  de- 
fendants filed  a  joint  and  several  answer, 
admitting  many  of  the  allegations  of  the 
bill,  but  denying  and  putting  the  complain- 
ant on  proof  of  those  which  alleged  any  in- 


of  trade-marks  and  labels  for  sucb  stones.  If  the 
matertal  used  Is  not  inferior  to  that  which  the 
trade  baa  accepted  as  of  that  grade.  Cleveland 
Stone  Co.  v.  Wallace,  52  Fed.  431. 

The  right  of  the  cKy  of  Carlsbad  to  restrain 
the  use  of  the  word  ''Carlsbad"  on  artificial 
malts  not  the  product  of  the  Carlsbad  spring  Is 
not  defeated  because  it  sells  Carlsbad  Sprudel 
lozenges,  which  contain  but  10  per  cent  of  the 
Ingredients  which  are  found  In  Carlsbad  water, 
the  balance  being  cane  sugar.  Cajrlsbad  v.  Kut- 
90W,  18  C.  C.  A.  24,  85  U.  S.  App.  750,  71 
Fed.  167. 

Mere  boasting  or  harmless  exaggeration  la  not 
auch  fraud  or  misrepresentation  as  will  bar  re- 
lief. 

Thua  the  use  of  the  words  "The  only  high 
grade,'*  on  a  trade-mark  for  oleomargarine  or 
bntterlne,  will  not  defeat  the  right  to  enjoin 
Infringement.  William  J.'Moxley  Co.  v.  Braum 
A  F.  Co.  08  111.  App.  183. 

And  a  statement  by  the  owner  of  a  trade- 
mark for  thread,  that  his  thread  la  sold  "every* 
where,"  will  not  prevent  relief  In  equity  for  an 
Infringement  of  his  trade-mark.  Clark  Thread 
Co.  ^.  Armitage,  67  Fed.  896. 

But  statements  upon  labels  of  bottles  of  med- 
icine, that  it  Is  "The  great  smallpox  and  dlp- 
therla  cure  and  preventive,  Cures  the  worst 
cases  without  marking  unless  already  scabbed," 
— are  so  manifestly  untrue  and  calculated  to  de- 
ceive the  public  as  to  deprive  the  Owner  of  any 
right  to  protection  in  the  words  "The  Family 
Physician."  as  the  trade-mark  for  such  medi- 
cine. Houchens  ▼.  Houchens,  95  Md.  37,  51  Atl. 
S22. 

"We  do  not  think,"  said  the  court  In  Slegert 
▼.  Abbott.  72  Hun,  243.  25  N.  Y.  Supp.  590, 
that  "courts  of  equity  should  be  swift  or  vig- 
ilant to  protect  the  manufacturer  of  a  com- 
pound advertised  and  sold  as  a  valuable  medi- 
cine, which  is  not  shown  to  contain  a  single 
medical  Ingredient,  or  to  possess  a  single  merit 
claimed  for  it,  as  against  another  manufacturer 
producing  and  selling  a  like  compound." 

So,  in  a  suit  to  restrain  infringement  of  an 
alleged  trade-mark  In  the  words  "One  Night 
Cough  Cure."  the  court,  in  refusing  the  relief 
sought,  suggested  that  such  words  asserted  a 
manifest  falsehood  or  physical  impossibility,  but 
placed  Its  decision  on  other  grounds.  Kohler 
Mfg.  Co.  V.  Beeshore,  8  C.  C.  A.  215,  17  U.  8. 
App.  352.  59  Fed.  572. 

And  in  Piso  Co.  v.  Volght.  4  Ohio  N.  P.  847, 
Che  court  said  that  a  court  of  equity  would  be 
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justified  in  refusing  to  Interfere  in  behalf  of 
persons  who  claim  property  in  a  trade-mark  ac- 
quired by  advertising  their  wares  under  repre- 
sentations which  are  false. 

But  a  claim  that  a  medicine  will  permanently 
cure  habitual  constipation  Is  not  so  fraudulent 
or  deceptive  as  to  deprive  the  proprietor  of  his 
right  to  protection  against  unfair  competition. 
California  Fig  Syrup  Co.  v.  Worden,  95  Fed. 
132. 

And  a  statement  on  a  medicine  label,  that 
"this  is  the  only  genuine  Simmons  liver  medi- 
cine," will  not  defeat  the  right  to  restrain  In- 
fringement of  labels  and  packages,  although 
there  are  other  preparations  from  the  original 
formula,  if  they  are  known  under  a  different 
name.  C.  F.  Simmons  Medicine  Co.  v.  Mansfield 
Drug  Co.  93  Tenn.  84,  23  S.  W.  165. 

And  the  therapeutic  merits  of  a  widely  known 
and  commercially  valuable  preparation  for  the 
various  aliments  for  which  the  labels  declare  it 
to  be  adapted  will  not  be  Investigated  by  the 
court  In  a  suit  to  restrain  the  sale  of  a  slmu 
lated  article  as  and  for  the  genuine.  Samuel 
Bros.  V.  Hostetter  Co.  118  Fed.  257. 

No  right  to  a  trade-mark  wlilch  Includes  the 
word  "patent,"  and  which  describes  the  article 
as  patented,  can  arise  where  there  is  and  has 
been  no  patent.  Nor  Is  the  claim  a  valid  one 
for  the  "other  words  used,  where  it  is  based  upon 
their  use  in  connection  with  that  word.  Holz- 
apfel's  Compositions  Co.  v.  Rahtjen's  American 
Composition  Co.  188  U.  S.  1,  46  L.  ed.  49,  22 
Sup.  Ct.  Rep.  6. 

The  use  in  trade  circulars  and  advertisements 
of  language  clearly  Implying  that  the  adver- 
tised article  Is  protected  by  letters  patent, 
while  in  fact  such  patent  has  expired.  Is  a  bar 
to  equitable  relief,  although  the  objectionable 
language  does  not  appear  upon  the  product  it* 
self  or  in  connection  with  the  trade-mark. 
Preservallne  Mfg.  Co.  v.  Heller  Chemical  Co. 
118  Fed.  103. 

But  a  trade-mark  In  the  words  "Club  Soda" 
Is  not  deprived  of  protection  because  the  label 
contains  the  statement,  "Manufactured  in  Ire* 
land  by  H.  M.  royal  letters  patent,"  as  these 
words  are  not  calculated  to  represent  that  the 
composition  or  ingredients  of  the  article  were 
protected  by  an  existing  patent,  being  intended 
to  mean  ttiat  the  product  was  manufactured  in 
Ireland  by  means  of  patented  machinery. 
Cochrane  v.  Macnish  [1896]  A.  C.  225,  65  L.  J. 
V.  C.  N.  S.  20.  74  L.  T.  N.  S.  109. 

So,  the  use  of  the  word  "patented"  on  a  label 
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ientional  or  actual  appropriation  by  the  de- 
fendant company  of  proprietory  or  business 
rights  of  the  complainant.  The  answer  pro- 
ceeded to  make  the  following  allegations : 

"And  for  a  separate  and  further  defense 
these  defendants  aver,  upon  their  informa- 
tion and  belief,  that  the  preparation  made 
and  sold  by  complainant  under  the  name  of 
*Syrup  of  Figs'  does  not  and  never  did  con- 
tain any  syrup  of  figs  or  any  fig  syrup;  or 
[620] any  •juice  of  figs  or  any  part  or  portion  or 


company 

>Mg  Company/  and  the  form  and  appearance 
of  the  labels  and  the  pictures  on  the  labels, 
and  the  statements  on  the  labels  adopted  and 
used  by  complainant  in  connection  with  its 
liquid  laxative  medicine^  were  all  designed, 
adopted,  and  used  with  the  deliberate  intent 
and  purpose  to  deceive  the  public  and  the 
user  of  tlie  medicine,  and  to  perpetrate  a 
fraud  upon  them  by  inducing  them  to  believe 
that  the  preparation  contained  figs  in  some 
form,  and  that  by  reason  thereof  the  said 
medicine  derived  its  laxative  properties  and 
also  a  pleasant  and  agreeable  taste;  that  the 
complainant  has  been  successful  in  perpe- 
trating the  said  fraud  upon  the  public,  and 
for  years  last  past  has  perpetrated  said 
fraud  by  wholesale,  and  have  induced  the 
public  generally  throughout  the  world  to  be- 
lieve the  statements  aforesaid  concerning  the 
said  medicine  and  its  connection  with  figs, 
and  thereby  complainant  has  made  and  real- 
ized large  profits,  gains,  and  advantages 
from  the  sale  of  said  medicine,  all  of  which 
was  caused  and  which  accrued  and  were  made 
by  reason  of  said  false,  fraudulent,  and  de- 
ceptive statements;  that,  as  a  matter  of 
fact,  the  said  so-called  'Syrup  of  Figs,'  sold 
by  complainant,  consists  of  the  ordinary  and 
^ell-known  laxative  called  senna  as  a  basis. 


together  with  certain  aromatic  carminative 
added  for  the  purpose  of  giving  it  a  pleas- 
ant and  agreeable,  taste,  as  a  cure  to  the  nat- 
urally griping  effect  of  senna  when  taken 
alone;  that  m  order  to  sell  such  a  com- 
pound complainant  made  the  false,  fraudu- 
lent, and  fictitious  statements  hereinabove- 
charged  against  it,  and  was  enabled  to  sell 
the  same  solely  by  virtue  of  said  falso,. 
fraudulent,  and  fictitious  statements,  and 
said  complainant  has  built  up  its  business* 
and  its  trade  upon  the  strength  of,  and  by 
virtue  of,  the  said  false,  fraudulent,  and  fic- 
titious statements,  for  which  reason  com- 
plainant is  not  ^titled  to  relief  in  a  court 
of  equity." 

The  cause  was  put  at  issue  by  a  replica- 
tion filed  by  the  complainant  company. 
Fending  the  trial  an  application  for  a  pre- 
liminary injunction  was  made,  which  was 
allowed  upon  the  ground  that  the  complain- 
ant had  made  such  a  showing  by  the  *plead-[521) 
ings  and  affidavits  that  it  was  entitled  to  an 
injunction  against  the  sales  of  "Fig  Syrup*' 
by  the  defendant.     86  Fed.  212. 

A  large  amount  of  evidence  was  taken, 
and,  on  June  7,  1809,  a  decree  was  entered 
by  the  circuit  court  perpetually  enjoining 
the  defendant  company  and  the  other  de- 
fendants from  making,  selling,  or  offering  to 
sell  any  liquid  laxative  medicine  or  prepara- 
tion under  the  name  of  "Syrup  of  Figs"  or 
"Fig  Syrup,"  or  under  any  name  in  colorable 
imitation  of  the  name  "Syrup  of  Figs,"  and 
from  making,  selling,  or  offering  to  sell  any 
medical  liquid  laxative  preparation,  put  u]> 
in  bottles,  boxes,  or  packages  similar  in  form 
or  arrangement  to  the  bottles  or  packages 
used  by  tlie  complainant  in  the  manufac  ire 
and  sale  of  its  said  liquid  laxative  prepara- 
tion, or  so  closely  resembling  the  same  as  to 
be  calculated  to  deceive  the  public,  and 
from  using  the  name  "Fig  Syrup  Company,' 


»» 


for  Illuminating  oil.  Intended  to  denote  registra- 
tion In  the  Patent  Office,  and  not  for  the  pur- 
pose of  deluding  the  public  Into  tbe  belief  tbnt 
the  article  Itself  was  patented,  will  not  bar  re- 
lief for  Infringement.  Insurance  Oil  Tank  Co. 
▼.  Scott,  33  La.  Ann.  946,  39  Am.  Rep.  2S6. 

Tbe  statement  on  a  package  of  medicine, 
that  tbe  trade-mark  was  registered  In  a  desig- 
nated year.  In  which  there  was  no  provision  for 
registration  of  a  trade-mark.  Is  not  such  mis- 
representation as  will  defeat  the  right  to  en- 
join Imitation.  C.  F.  Simmons  Medicine  Co.  v. 
Mansfield  Drug  Co.  93  Tenn;  84,  23  S.  W.  165. 

The  use  of  the  word  "trade-mark"  In  connec- 
tion with  a  particular  mark  used  as  a  trade- 
mark, but  which  has  not  t>een  registered,  does 
not  necessarily  Imply  that  registration  has  been 
obtained,  so  as  to  deprive  the  manufacturer  of 
a  right  to  an  Interlocutory  Injunction  against 
Infringement.  Sen  Sen  Co.  v.  Britten  11899]  1 
Ch.  692,  68  L.  J.  Ch.  N.  S.  250. 

In  a  case  In  the  New  York  supreme  court  It 
was  held  on  an  appeal  from  an  order  denying  a 
prelimlniry  injunction  to  restrain  the  imitation 
of  a  soap  wrapper,  that  an  untrue  statement  on 
the  wrapper,  that  the  form  of  cake  and  wrap- 
per "were  protected  by  a  trade-mark  secured," 
was  sufficient  to  bar  the  right  to  relief.  Brown 
V.  Doscher,  49  N.  Y.  8.  R.  196,  20  N.  Y.  Supp. 
900.  This  case  subsequently  reached  tbe  court 
of  appeals  on  an  appeal  from  a  judgment  dis- 
missing the  complaint.  The  latter  court.  In 
affirming  the  judgment  on  the  ground  that  no  In- 
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fringement  was  shown,  said:  "If  we  had 
reached  the  conclusion  that  the' plaintiffs  were- 
entitled  to  judgm^it,  then  the  legal  qu^tlon 
presented  by  this  false  statement  would  have- 
required  careful  examination,  but  as  the  case 
stands  we  prefer  to  rest  our  decision  npon  tne- 
merits."     147  N.  Y.  647,  42  N.  E.  268. 

A  person  cannot  claim  present  protection  for  a. 
trade-mark  on  a  theory  which  presupposes  that 
the  previous  conduct  of  the  business  has  beeik 
characterized  by  fraud  and   misrepresentation. 

Thus,  one  who  has  built  up  a  business  upon 
representations  that  the  name  under  which  hl» 
product  was  sold  was  descriptive  of  the  arti- 
cle cannot  be  protected  In  the  use  of  such  name- 
as  a  trade-mark,  on  the  theory  that  such  product 
Is  a  new  article  of  manufacture.  Dadlrrlan  t. 
Yacubian.  39  C.  C.  A.  321,  98  Fed.  872. 

And  a  patentee  of  a  proprietary  medicine  wh(v 
htn  claimed  under  the  patent  the  exclusive  right 
to  manufacture  or  sell  the  same  cannot,  after 
the  expiration  of  the  patent,  claim  to  have  a 
trade-mark  right  In  the  name  given  to  suclk 
medicine  because  he  did  not  use  one  ingredient 
called  for  by  the  patent.  Centaur  Co.  v.  Marsh- 
all, 92  Fed.  605. 

The  falsity  of  a  statement  la  a  trade-mark 
will  not  be  assumed  for  the  purpose  of  defeat- 
ing the  owner's  right  to  enjoin  Infringement, 
but  the  fraud  or  deceit  necessary  to  bar  relleT 
must  be  pleaded  and  proved.  Flelschmann  y. 
Flelschmann,  7  App.  DIv.  280,  39  N.  Y.  SupjK. 
1002. 
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and  from  using  a  name  wTiereof  the  words 
**Fig  Syrup"  or  "Syrup  of  Figs  Company/' 
form  a  part  an  a  business  name  in  connec- 
tion with  the  manufacture  of  a  liquid  laxa- 
tive preparation.     95  Fed.  132*. 

There  was  an  appeal  to  the  circuit  court 
of  appeals  for  the  ninth  circuit,  where  the 
decree  of  the  circuit  court  was  affirmed, 
Boss,  C.  J,,  dissenting.  42  C.  C.  A.  383,  102 
Fed.  334. 

The  cause  was  then  brought  to  this  court 
by  a  writ  of  certiorari  allowed  on  November 
20,  1900. 

Mr.  John  H.  Miller  argued  the  cause, 
and,  with  Mr.  Purcell  Roice,  filed  a  brief 
for  petitioner: 

No  words  can  be  adopted  as  a  valid  trade- 
mark which  relate  only  to  the  name,  quality, 
or  description  of  the  thing  or  business  or 
place  where  the  thing  is  produced  or  the 
business  is  carried  on. 

Choynski  v.  Cohen,  39  Cal.  501,  2  Am.  Rep. 
476;  Burke  v.  Cassin,  45  Cal.  467,  13  Am. 
Rep.  204;  Schmidt  v.  Brieg,  100  Cal.  673,  22 
L*.  R.  A.  790,  35  Pac.  623;  Delaware  d  H. 
Canal  Co.  v.  Clark,  13  Wall.  311,  20  L.  ed. 
581;  Brown  Chemical  Co.  v.  Meyer,  139  U. 
S.  540,  35  L.  ed.  247,  11  Sup.  Ct.  Rep.  625; 
Town  v.  Stetson,  5  Abb.  Pr.  N.  S.  218;  Cas- 
well V.  Davis,  58  N.  Y.  223,  17  Am.  Rep. 
233;  Ayer  v.  Rushton,  Coddington's  Digest, 
229;  Re  Dick,  9  Off.  Gaz.  538;  Burgess  v. 
Burgess,  3  De  O.  M.  &  G..  896;  Fef ridge  T. 
Wells,  4  Abb.  Pr.  144;  Corwin  v.  Daly,  7 
Boew.  222;  Phalon  v.  Wright,  5  Phila.  464; 
Lichigs  Extract  of  Meat  Co.  v.  Uanhury,  17 
L.  T.  N.  S.  298;  Re  Hauthaway,  Com.  Dec. 
71,  p.  97;  Re  Palmer,  Com.  Dec.  '71,  p.  289; 
Re  Roberts,  Com.  Dec.  71,  p.  100;  Chray  v. 
Koch.  2  Mich.  N.  P.  119;  iJe  Johnson  Co.  2 
Off.  Gaz.  Z\5;  Re  Goodyear  Rubber  Co.  11 
Off.  Gaz.  1062;  Re  Roach,  10  Off.  Gaz.  333; 
Oilman  v.  Hunnewell,  122  Mass.  139;  Re 
Rnder,  13  Off.  Gaz.  696;  Raggett  v.  Find- 
later,  L.  R.  17  Eq.  29 ;  Sicgert  v.  Findlater, 
L.  R.  7  Ch.  Div.  801 ;  Oodillot  v.  Hazard,  49 
How.  Pr.  5;  Young  v.  Macrae,  9  Jur.  N.  S. 
322;  Delaware  d:  H.  Canal  Co.  v.  CUirk,  13 
Wall.  311,  20  L.  ed.  581;  Re  Sardine  Co. 
2  Off.  Gaz.  495;  Ointer  v.  Kinney  Tobacco 
Co.  12  ¥ed.lS2;  Humphrey's  Specific  Homeo- 
pathic Medicine  Co.  v.  Wenz,  14  Fed.  250; 
L.  H.  Harris  Drug  Co.  v.  Stucky,  46  Fed. 
624. 

A  symbol  or  label  claimed  as  a  trade-mark, 
80  constituted  or  worded  as  to  make  or  con- 
tain a  distinct  assertion  which  is  false,  will 
not  be  recognized;  nor  can  any  right  to  its 
exclusive  use  be  maintained. 

Leather  Cloth  Co.  v.  American  Leather 
Cloth  Co.  4  DeG.,  J.  &  S.  137,  Affirmed  11 
H.  L.  Cas.  523;  HolzapfeVs  Compositions 
Co.  V.  Raht Jen's  American  Composition  Co. 
183  U.  S.  1,  46  L.  ed.  49,  22  Sup.  Ct.  Rep. 
6:  Manhattan  Medicine  Co.  v.  Wood,  108 
U.  S.  218,  27  L.  cd.  706,  2  Sup.  Ct.  Rep.  436; 
Allan  H.  Wrisley  Co.  v.  Iowa  Soap  Co.  104 
Fed.  548 ;  Clotworthy  v.  Schepp,  42  Fed.  62 ; 
Aldcn  V.  Cross,  25  Mo.  App.  123;  Conncll 
w.  Reed,  128  Mass.  477,  35  Am.  Rep.  397; 
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Siegert  v.  Abbott,  61  Md.  270,  48  Am.  Rep. 
101;  Seabury  v.  Orosvcnor,  14  Blatchf.  262,. 
Fed.  Cas.  No.  12,576;  Krauss  v.  Jos.  R, 
Peebles*  Sons  Co.  58  Fed.  585;  Kohler  Mfg. 
Co.  V.  Beeahore,  8  C.  C.  A.  215,  17  U.  S.  App. 
352,  50  Fed.  572;  Petridge  v.  Wells,  13  How. 
Pr.  385 ;  Schmidt  v.  Brieg,  100  Cal.  672,  22^ 
L.  R.  A.  790,  35  Pac.  623 ;  Phalon  v.  Wright, 
5  Phila.  464;  Prince  Mfg.  Co.  v.  Prince'9 
Metallic  Paint  Co.  135  N.  Y.  24,  17  L.  R.  A. 
129,  31  N.  E.  990. 

It  is  no  answer  to  say  that  the  medicine- 
ig  a  good  laxative,  whether  it  has  in  it  figs 
or  not. 

Krauss  v.  Jos.  R.  Peebles*  Sons  Co.  58 
Fed.  585;  Fetridge  v.  Wells,  13  How.  Pr. 
385;  Prince  Mfg.  Co.  v.  Princes  Metallic 
Paint  Co.  135  N.  Y.  24,  17  L.  R.  A.  129,  31 
N.  E.  990. 

If  there  be  fraud  on  the  part  of  a  com- 
plainant, he  is  not  entitled  to'protection  for 
his  label  any  more  than  for  his  trade-mark. 
In  that  respect,  trade-marks  and  label» 
stand  on  the  same  footing. 

Messrs.  Warren  Olney  and  John  G. 
Carliale  argued  the  cause  and  filed  a  brief 
for  respondent: 

Where  a  man  has  an  established  business 
which  he  is  seeking  to  protect  from  imfair 
competition,  he  will  be  given  relief  if  he  can 
make  any  reasonable  explanation  of  state- 
ments claimed  to  be  false. 

Cochrane  v.  Macnish  [1896]  A.  C.  225; 
Insurance  Oil  Tank  Co.  v.  Scott,  33  La^ 
Ann.  946,  39  Am.  Rep.  286;  Siegert  v.  Find- 
later,  L.  R.  7  Ch.  Div.  801;  Fetridge  v.  Jfer- 
chant,  4  Abb.  Pr.  156;  Ford  v.  Foster,  L.  IL 
7  Ch.  Div.  611;  Bardou  v.  Lacroiw,  27 
Annales,  214;  Brown,  Trademarks,  p.  83; 
Meriden  Britannia  Co.  v.  Parker,  39  Conn» 
450,  12  Am.  Rep.  401 ;  C.  F.  Simmons  Med- 
icine Co.  V.  Mansfield  Drug  Co.  93  Tenn.  84,. 
23  S.  W.  169;  Smith  v.  Sixbury,  25  Hun,. 
232;  Tarrant  Co.  v.  Hoff,  22  C.  C.  A.  644, 
45  U.  S.  App.  143,  76  Fed.  959;  Conrad  v. 
Joseph  XJhrig  Brew.  Co.  8  Mo.  App.  277; 
Funke  v.  Dreyfus,  34  La.  Ann.  80,  44  Am> 
Rep.  413;  Moxie  Nerve  Food  v.  Baumbach,. 
32  Fed.  205;  William  Rogers  Mfg.  Co.  v. 
Rogers  d  S.  Mfg.  Co.  11  Fed.  495;  Price 
Baking-powder  Co.  v.  Fyfe,  45  Fed.  799; 
Societe  Anonyme  v.  Western  Distilling  Co^ 
43  Fed.  416;  Selchow  v.  Baker,  93  N.  Y.  63,. 
45  Am.  Rep.  169;  Cleveland  Stone  Co.  v. 
Wallace,  52  Fed.  431;  Metzler  v.  Wood, 
L.  R.  8  Ch.  Div.  606;  Alexander  v.  Morse, 
14  R.  1.  153,  51  Am.  Rep.  369;  Chappell  v. 
Sheard,  2  Kay  &  J.  117;  Chappell  v.  David- 
son, 2  Kay  &  J.  123;  Clark  Thread  Co.  v. 
Armitage,  21  C.  C.  A.  178,  45  U.  S.  App.  62, 
74  Fed.  936;  Comstock  v.  White,  18  How. 
Pr.  421;  Block  v.  Standard  Distilling  d 
Distributing  Co.  95  Fed.  978 ;  Hoxie  v.  Cha- 
ncy, 143  Mass.  592,  58  Am.  Rep.  149,  10 
N.  E.  713;  Curtis  v.  Bryan,  36  How.  Pr. 
33;  Dale  v.  Smithson,  12  Abbott's  Pr.  237; 
Joseph  Dixon  Crucible  Co.  v.  Guggenheim, 
2  Brewst.  321;  Electro-Silicon  Co.  v.  Hazard^ 
29  Hun,  369;  Edleston  v.  Vick,  18  Jur. 
7;  Feder  v.  Benkert,  18  C.  C.  A.  549,  44 
U.  S.  App.   99,  70  Fed.  613;   Holloway  v. 
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HolUyway,  13  Bev.  209;  Keaahey  v.  Brook- 
lyn Chemical  Works,  142  N.  Y.  467,  37  N. 
£.  470;  Ijee  y.  Haley,  L.  R.  5  Ch.  155; 
Marshall  v.  Ross,  L.  R.  8  Eq.  651;  Pills- 
hury  V.  Pillsbury-Washhum  Flour  Mills  Co, 
12  C.  C.  A.  432,  24  U.  S.  App.  395,  64  Fed. 
841;  iSfen  Sen  Co,  y.  Britten  [1899]  1  Ch. 
692;  Shaver  y.  Heller  d  M,  Co.  48  C.  G.  A. 
48,  108  Fed.  821. 

The  statemento  on  the  carton  carry  the 
''antidote  with  the  bane." 

Centaur  Co,  y.  Robinson,  91  Fed.  889. 

Mr.  Justice  SUraa  deliyered  the  opinion 
of  the  court: 
{627]  *The  courts  belo^  concluded,  upon  the 
evidence,  that  the  defendants  sold  a  medical 
preparation  named,  marked,  and  packed,  in 
imitation  of  the  complainant's  medicine,  for 
the  purpose  and  with  the  design  and  intent 
of  deceiving  purchasers  and  inducing  them 
to  hiiy  defendant's  preparation  instead  of 
the  complainant's.  We  see  no  reason  to  dis- 
sent from  that  conclusion,  and  if  there  were 
no  other  questions  in  the  case,  we  should  be 
ready  to  affirm  the  decree,  awarding  a  per- 
petual injunction  and  an  account  of  the 
profits  and  gains  derived  from  sudi  unfair 
and  dishonest  practices. 

Another  ^ound,  however,  is  rrged  against 
the  complainant's  right  to  invoke  the  aid  of 
a  court  of  equity,  in  that  the  California  Fig 
Syrup  Company,  the  complainant  has  so 
frauaulently  represented  to  the  public  the 
nature  of  its  medical  preparation  that  it  is 
not  entitled  to  equitable  relief. 

Some  courts  have  gone  so  far  as  to  hold 
that  courts  of  equity  will  not  interfere  by 
injunction  in  controversies  between  rival 
manufacturers  and  dealers  in  so-called  quack 
medicines.  Fowls  v.  Spear,  4  Clark  (Pa.) 
145,  Fed.  Cas.  No.  4,996;  Heath  v.  Wright, 
S  Wall.  Jr.  141,  Fr-i.  Cas.  No.  6,310;  Fet- 
ridge  v.  WeUs,  4  Abb.  Pr.  144. 

It  may  be  said,  in  support  of  such  a  view, 
that  most,  if  not  all,  the  states  of  this  Un- 
ion have  enactments  forbidding  and  making 
penal  the  practice  of  medicine  by  persons 
who  have  not  gone  through  a  course  of  ap- 
propriate study,  and  obtained  a  license  from 
a  board  of  examiners;  and  there  is  similar 
legislation  in  respect  to  pharmacists.  And 
it  would  seem  to  be  inconsistent,  and  to  tend 
to  defeat  such  salutary  laws,  if  medical 
preparations,  often  and  usually  containing 
powerful  and  poisonous  drugs,  are  permitted 
to  be  widely  advertised  and  sold  to  ah  who 
are  willing  to  purchase.  Laws  might  prop- 
erly be  passed  limiting  and  controlling,  such 
trnfftc  by  restraining  retail  dealers  from 
selling  such  medical  preparations,  except 
when  prescribed  by  regular  medical  practi- 
tioners. 

But  we  think  that,  in  the  absence  of  such 
legislation,  courts  cannot  declare  dealing  in 
iuch  preparations  to  be  illegal,  nor  the  arti- 
cles tnemselves  to  be  not  entitled,  as  prop- 
erty, to  the  protection  of  the  law. 
[528]  *We  find,  however,  more  solidity  in  the 
contention,  on  behalf  of  the  appellants,  that 
when  the  owner  of  a  trade-mark  applies  for 
an  injunction  to  restrain  the  defenaant  from 
injuring  his  property  by  making  false  rep- 
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resentations  to  the  public,  it  is  essential  that 
the  plaintiff  should  not  in  his  trade-mark,  or 
in  his  advertisements  and  business,  be  him- 
^If  guilty  of  any  false  or  misleading  repre- 
sentation; that  if  the  plaintiff  makes  any 
uiateriai  false  statement  in  connection  witu 
the  property  which  he  seeks  to  protect,  he 
loses  his  right  to  claim  the  ajssistance  of  a 
court  of  equity;  that  where  any  symbol  or 
label  claimed  as  a  trade-mark  is  so  con- 
structed or  worded  as  to  make  or  contain  a 
distinct  assertion  which  is  false,  no  prop- 
erty can  be  claimed  on  it,  or,  in  other  wuida, 
the  right  to  the  exclusive  use  of  it  cannot  be 
maintained. 

Among  the  cases  cited  to  sustain  this  con-> 
tention  are  the  following: 

In  Connell  v.  Reed,  128  Mass.  477,  35  Am. 
Rep.  397,  the  plaintiff  sought  to  establish 
the  exclusive  right  to  the  words  "East  In- 
dian," as  applied  to  his  remedy,  and  the 
court,  through  Gray,  Ch.  J.,  said: 

**The  conclusive  answer  to  this  suit  in 
.  .  •  that  the  plaintiffs  have  adopted  and 
used  these  words  to  denote,  and  to  indicate 
to  the  public,  that  the  medicines  were  used 
in  the  East  Indies,  and  that  the  formula  for 
them  was  obtained  there«  neither  of  which 
is  the  fact.  Under  these  circumstances,  to 
maintain  this  bill  would  be  to  lend  the  aid 
of  the  court  toascheme  todeiraud  the  public" 

In  Siegert  y.  Abbott,  61  Md.  276,  48  Am. 
Rep.  101,  where  the  subject-matter  of  the 
trade-mark  was  "Angostura  Bitters,"  which 
purported  to  have  been  prepared  by  Dr.  Sio 
gert,  at  Angostura,  Trinidad,  and  where  it 
appeared  that  Dr.  Siegert  was  dead,  and  had 
never  lived  at  Angostura,  the  bill  was  dis- 
missed, the  court  say  ins:  "It  is  a  general 
rule  of  law,  in  cases  of  this  kind,  that  courts 
of  equity  will  not  interfere  by  injunction 
where  there  is  any  lack  of  truth  in  the  plain- 
tiff's case;  that  is,  where  there  is  any  mi»- 
representation  in  his  trade-mark  or  labels.*^ 

In  Aldeti  y.  Cross,  25  Mo.  App.  123,  ft 
trade-mark  was  claimed  in  the  words  "fruit 
vinegar,"  and  the  court  said : 

^'%he  vinegar  thus  branded  was  not  man- [529] 
ufactured  out  of  fruit,  in  the  plain,  ordinal^, 
usual  sense  of  that  term,  but  out  of  low 
wines  distilled  from  cereals,  and  fruit  enters 
into  its  composition  only  to  a  very  insig- 
nificant extent.  ...  It  would  be  a  novel 
application  of  the  rule  governing  the  subject 
of  trade-marks  if  one  who  manufactures 
vinegar  out  of  cereals  could  appropriate  for 
the  article  thus  manufactured  the  word, 
'fruit,'  and  thereby  exclude  another  from 
using  the  word  as  descriptive  of  an  article 
which  is,  m  point  of  fact,  manufactured  out 
of  truit.  .  .  .  But  whetlier  the  word 
'fruit'  in  this  connection  is  purely  indicativs 
of  the  character  or  quality  of  the  article  or 
not,  the  plaintiff's  exclusive  claim  to  it  must 
fail  on  the  further  ground  that  the  use  of 
the  word,  in  that  connection,  is  clearly  de- 
ceptive." 

In  Prince  Mfg,  Co,  r,  Prince*s  Metallic 
Paint  Co,  135  N.  Y.  24,  17  L.  R.  A.  129,  31 
N/  E.  990,  an  injunction  to  protect  a  trade- 
mark was  refused,  by  reason  of  a  false  rep- 
resentation as  to  the  place  from  which  the 
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ore  was  obtained^  and  the  court  of  appeals 
used  the  following  language: 

"Any  material  misrepresentation  in  a  la- 
bel or  trade-mark  as  to  the  person  by  whom 
the  article  is  manufacturea,  or  as  to  the 
place  where  manufactured,  or  as  to  the 
materials  composing  it,  or  any  other  mate- 
rial false  representation,  deprives  a  party  of 
the  right  to  relief  in  equity.  The  courts  do 
not,  in  such  cases,  take  into  consideration 
the  attitude  of  the  defendant.  .  .  .  And, 
Although  the  false  article  is  as  good  as  the 
true   one,    'the   privilege   of   deceiving   the 

Imblic,  even  for  their  own  benefit,  is  not  a 
^itimate  subject  of  commerce.' " 

English  cases  are  to  the  same  effect. 
Thus,  in  Pidding  v.  How,  8  Sim.  477,  where 
it  appeared  that  the  plaintiff  had  made  a 
new  sort  of  mixed  tea,  and  sold  it  under  the 
iiame  of  "Howqua's  Mixture,"  but,  as  he  had 
made  false  statements  to  the  public,  as  to 
the  teas,  of  which  his  mixture  was  composed, 
and  as  to  the  mode  in  which  they  were  pro- 
cured, the  court  refused  to  restrain  the  de- 
fendant from  selling  tea  under  the  same 
name,  and  said: 

'^As  between  the  plaintiff  and  the  defend- 
ant, the  course  pursued  by  the  defendant  has 
(530]not  been  a  proper  one;  but  it  is  a  *clear 
rule  laid  down  by  courts  of  equity, 
not  to  extend  their  protection  to  per- 
sons whose  case  is  not  founded  in  truth. 
And,  as  the  plaintiff,  in  this  case, 
has  thought  fit  to  mix  up  that  which 
may  be  true  with  that  which  is  false, 
in  introducing  his  tea  to  the  public,  my  opin- 
ion is,  that,  unless  he  establish  his  title  at 
law,  the  court  cannot  interfere  on  his  be- 
half." 

The  English  case  of  Leather  Cloth  Co.  ▼. 
American  Leather  Cloth  Co.  is  a  leading  one 
on  this  subject,  and  in  which  the  nature  of 
false  representations  that  will  defeat  the 
Tight  of  the  owner  of  a  trade-mark  to  pro- 
tection in  equity  was  much  considered. 

A  bill,  asking  for  an  injunction  against 
defendants,  who  were  charged  with  using 
stamps  and  trade-marks  so  similar  to  those 
of  the  complainant  as  to  deceive  purchasers, 
was  sustained  by  Vice  Chancellor  Wood,  who 

rsnted  the  injunction  prayed  for.  1  Hem. 
M.  271.  On  appeal  the  decree  of  the  vice 
•chancellor  was  reversed  by  the  lord  chancel- 
lor, and  the  complainant's  bill  was  dis- 
missed.   4  De  G.  J.  &  S.  136. 

The  conclusions  reached  by  Lord  Chancel- 
lor Westbury  were  that  there  is  a  right  of 
property  in  a  trade-mark,  name,  or  symbol 
in  connection  with  a  particular  manufacture 
or  vendible  commodity,  but  that  where  the 
owner  of  such  a  trade-mark  applies  for  an 
injunction  to  restrain  the  defendant  from  in- 
juring his  property  by  makitig  false  repre- 
sentations to  the  public,  it  is  essential  that 
the  plaintiff  should  not  in  his  trade-mark, 
or  in  the  business  connected  with  it,  be  him- 
self guilty  of  any  false  or  misleading  repre- 
sentation. In  considering  what  constitutes 
A  material  false  representation,  the  chancel- 
lor obserA'ed  that  he  could  not  receive  it  as 
«  rule,  either  of  morality  or  equity,  that  a 
plaintiff  is  not  answerable  for  a  falsehood, 
because  it  may  be  so  gross  and  palpable  as 
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that  no  one  is  likely  to  be  deceived  by  it: 
that  if  there  be  a  wilful  false  statement,  he 
would  not  stop  to  inquire  whether  it  be  too 
gross  to  mislead. 

l*his  decision  was  affirmed  by  the  House 
of  Lords.  11  H.  L.  Cas.  523.  In  that  tribu- 
nal, in  the  several  opii^ions  of  the  law  lords, 
Ihe  views  of  the  lord  chancellor  as  to  the  ef- 
fect of  false  representations  were  approved, 
but  it  was  thought  that,  independently  of 
that  question,  the  plaintiff  was  not  entitled 
to  an  *  in  j  unction,  oecause  the  rival  or  on- [531] 
tagonistic  trade-mark  of  the  defendants  did 
not  sufficiently  resemble  that  of  the  plain- 
tiff's as  to  be  calculated  to  deceive  the  public. 

In  Fctridae  v.  WelU,  13  How.  Pr.  385,  the 
plaintiff  sold  a  soap  under  the  name  of 
"Balm  of  a  Thousand  Flowers,"  and.  in  deny- 
ing the  plaintiff's  right  to  the  exclusive  use 
of  these  words  as  a  trade-mark.  Judge  Ducr 
said: 

"I  am  fully  convinced  that  the  name  'Balm 
of  a  Thousand  Flowers'  was  invented,  and  is 
now  used,  to  convey  to  the  minds  of  pur- 
chasers the  assurance  that  the  highly  scent- 
ed liquid  to  which  the  name  is  given  is,  in 
truth,  an  extract  or  distillation  from  flow- 
ers, and  therefore  not  merely  an  innocent, 
but  a  pleasant  and  salutary,  preparation. 
Not  only  is  this  the  meaning  that  the  words 
used  naturally  suggest,  but  in  my  opinion 
it  is  that  which  ^ey  actually  and  plainly 
express  and  were  designed  to  convey. 
.  .  .  Let  it  not  be  said  that  it  is  of  little 
consequence  whether  this  representation  be 
true  or  false.  No  representation  can  be 
more  material  than  that  of  the  ingredients 
of  a  compound  which  is  recommended  and 
sold  B&  a  medicine.  There  is  none  that  is  so 
likely  to  induce  confidence  in  the  application 
and  use  of  the  compound,  and  none  that, 
when  false,  will  more  probably  be  attended 
with  injurious,  and  perhaps  fatal,  conse- 
quences. .  .  .  Those  who  come  into  a 
court  of  equity,  seeking  equity,  must  come 
with  pure  hands  and  a  pure  conscience.  If 
they  claim  relief  against  the  frauds  of  oth- 
ers, they  must  be  free  themselves  from  the 
imputation.  If  the  sales  made  by  the  plain- 
tiff and  his  firm  are  effected,  or  soujc^t  to 
be,  by  misrepresentation  and  falsehood,  they 
cannot  be  listened  to  when  they  complain 
that,  by  the  fraudulent  rivalry  of  otners, 
their  own  fraudulent  profits  are  diminished. 
An  exclusive  privilege  for  deceiving  the  pub- 
lic is  assuredly  not  one  that  a  court  of 
equity  can  be  required  to  aid  or  sanction. 
To  do  so  would  be  to  forfeit  its  name  and 
character." 

In  Manhattan  Medicine  Co.  v.  Wood,  108 
U.  S.  218,  27  L.  ed.  706,  2  Sup.  Ct.  Rep.  436, 
the  case  of  Fetridge  v.  Wells  was  cited  with 
approval,,  and  likewise  the  English  caaes  of 
I'idding  v.  Hoto,  8  Sim.  477,  and  Leather 
Cloth  Co.  ▼.  American  Leather  Co.  4  De  G. 
r.  &  S.  137.  In  Manhattan  Medicine  Co.  v. 
Wood  *the  complainant  claimed  to  be  the  [532] 
owner  of  a  patent  medicine  and  of  a  trade- 
mark to  distinguish  it.  The  medicine  was 
manufactured  by  the  complainant  in  New 
York;  the  trade-mark  declared  that  it  was 
manufactured  by  another  person  in  Massa- 
chusetts. The  circuit  court  of  the  United 
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States  for  the  district  of  Maine,  per  Mr. 
Justice  Clifford,  hel  ^  that  the  complainant, 
owin$r  to  false  statements  in  his  traae-mark, 
was  entitled  to  no  relief  against  a  person 
using  the  same  trade-mark  in  Maine,  and 
dismissed  the  bill.  On  appeal  this  decree 
was  affirmed,  this  court  saying:  "A  court 
of  equity  will  extend  no  aid  to  sustain  a 
claim  to  a  trade-mark  of  an  article  which  is 
put  forth  with  a  misrepresentation  to  the 
public  as  to  the  manufacturer  of  the  arti- 
cle, and  as  to  the  place  where  it  is  manufac- 
tured, both  of  which  particulars  were  orig- 
inally circumstances  to  guide  the  purchaser 
of  the  medicine." 

In  OlottDorttiy  ▼.  Sohepp,  42  Fed.  62,  the 
right  to  a  trade-mark  was  claimed  in  the 
word  *'Puddine,"  in  connection  with  the 
words  "Rose"  and  **Vanilla,"  but  Circuit 
Judge  Lacombe  refused  an  injunction,  and 
in  his  opinion  said:  'The  complainant 
himself   is   engaged   in  deceiving  the  very 

Sublic  whom  he  claims  to  protect  from  the 
eception  of  others.  He  calls  his  prepara- 
tion *fruit'  puddine.  In  nine  different 
places  on  his  package  this  word  'fruit'  is  re- 
peated as  descriptive  of  the  article,  and  a 
dish  of  fruit  (pears,  grapes,  etc.)  is  most 
prominently  depicted  on  one  face  of  each 

?>acket  His  packages  plainly  suggest  that 
ruit  of  some  kind  enters  in  some  shape  into 
his  compounds  A  chemical  anal^is  pro- 
duced by  defendant,  the  substantial  accu- 
racy of  which  is  not  disputed,  discloses  the 
fact  that  his  'puddine'  is  composed  exclu- 
sivelv  of  corn  sCeirch,  a  small  amount  of  sac- 
charine matter,  and  a  flavoring  extract,  with 
a  little  carmine  added  to  give  it  color.  It 
contains  no  fruit  in  any  form." 

Krausa  ▼.  Jos.  R,  Peebles'  Sons  Co.  68 
Fed.  585,  was  a  case  in  which  it  was  shown 
that  the  liquor  sold  as  "Pepper  Whisky" 
was  in  fact  a  mixture  of  Pepper  whisky  and 
other  whiskies,  and  an  injunction  to  prevent 
infringement  was  refused  by  Circuit  Judge 
Taft,  who,  in  his  opinion,  said:  "To  bot- 
tle such  a  mixture,  and  sell  it,  under  the 
£633]  trade  label  and  caution  notices  above  *re- 
ferred  to,  is  a  false  representation,  and  a 
fraud  upon  the  purchasing  public  A  court 
of  equity  cannot  protect  property  in  a  trade- 
mark thus  fraudulently  usea." 

And  this  doctrine  of  the  English  and 
American  cases  above  referred  to  has  been 
applied  in  the  Federal  circuit  courts  and 
circuit  courts  of  appeals  in  cases  in  which 
the  California  Syrup  Company,  the  com- 
plainant in  the  present  case,  was  a  party. 

In  the  circuit  court  of  the  United  States 
for  the  district  of  Massachusetts,  March  6, 
1895,  the  California  Fig  Syrup  Company, 
the  complainant  in  the  present  case,  flied  a 
bill  against  Kate  Gardner  Putnam,  and  oth- 
eirs  to  restrain  the  infringement  of  the 
plaintiff's  trade-mark.  The  facts  of  the  case 
were  thus  stated  by  Circuit  Judge  Colt  in 
his  opinion,  reported  in  66  Fed.  750: 

"The  plaintiff  is  the  proprietor  and  manu- 
facturer of  a  liquid  laxative  compound 
called  'Syrup  of  Figs.'  The  defendants 
manufacture  and  sell  a  laxative  medicine 
which  they  term  'Fig  JSyrup.'  .  .  .  There 
is  no  evidence  that  the  defendants  have  imi^ 
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tated  the  plaintiff's  labels  or  packages  ex- 
cept in  this  particular.  U  this  preparation 
IS  in  fact  a  syrup  of  figs,  the  words  are 
clearly  descriptive,  and  not  the  proper  sub- 
ject of  a  traae-mark.  Upon  this  point  the 
contention  of  the  plaintiff  is  that  its  prep- 
aration is  not  a  syrup  of  figs,  since  it  con- 
tains :only  a  very  small  perc^itage  of  the 
juice  of  the  fig;  that  the  laxative  ingredient 
m  it  is  senna ;  that  while  the  fig  in  ihh  form 
of  fruit  may  have  laxative  properties  arising 
from  the  seeds  and  skin,  the  ng  in  the  form 
of  syrup  is  no  more  laxative  than  any  other 
fruit  svrup;  that  it  follows  from  these  facta 
that  these  words,  as  applied  to  this  com- 
pound, are  not  descriptive,  but  purely  fanci- 
ful, and  therefore  constitute  a  valid  trade- 
mark. The  evidence  shows  that  the  oom- 
poimd  is  fiot  a  syrup  of  figs.  It  might  more 
properly  be  termed  a  'Syrup  of  Senna,'  if 
the  words  were  intended  to  be  descriptive  of 
the  article.  But,  assuming  this  is  not  a 
syrup  of  figs,  we  are  met  with  the  inquiry 
whether  these  words,  as  applied  to  this  prep- 
aration, are  not  deceptive.  The  label  on 
every  bottle  reads  as  follows:  'Syrup  of 
Figs.  The  California  Liquid  Fruit  Reme- 
dy, Gentle  and  Effective.'  On  the  sides  of 
each  bottle  are  blown  the  words  'Syrup  of 
Figs,'  *and  on  the  back  the  words  'Califor-  [534] 
nia  Fig  Syrup  Co.,  San  Frandsoo,  Cal.'  On 
the  face  of  every  packace  is  a  picture  ol  a 
branch  of  a  fig  tree  with  the  hanging  fruity 
surrounded  with  the  words  'Calin)mia  Fig 
Syrup,  San  Francisco,  Cal.;'  and  beneath 
this  the  words  'Syrup  of  Figs  presents  in  the 
most  elegant  form  the  laxative  and  nutri- 
tious juice  of  the  figs  of  California.'  .  .  . 
Thus  we  see  that  the  leading  representation 
on  the  labels,  packages,  and  in  the  advertise- 
ments of  this  preparation  is  that  it  is  a  lax- 
ative fruit  syrup  made  from  the  juice  of  the 
California  fig.  .  .  .  The  popularity  of 
this  medicine  arises  from  the  belief  in  the 
mind  of  the  ordinary  purchaser  that  he  ia 
bu^in&r  a  laxative  compound,  the  essential 
ingredient  of  which  is  the  California  fig, 
Whereas,  in  fact,  he  is  buying  a  medicine  the 
active  property  of  which  is  senna.  The  eth- 
ical principle  on  "which  the  law  of  trade- 
marks is  based  will  not  permit  of  such  de- 
ception. It  may  be  true,  as  a  scientific  fact 
known  to  physicians  and  pharmacists,  that 
the  syrup  of  figs  has  little  or  no  laxative 
property;  but  this  is  not  the  belief  of  the 
general  public.  They  purchase  this  prep- 
aration on  the  faith  that  it  is  a  laxative 
compound  made  from  the  fruit  of  the  fig, 
which  is  false.  This  is  not  an  immaterial 
representation  the  effect  of  which  is  harm- 
less, but  it  is  a  representation  which  goes  to 
the  veiy  essence  of  the  plaintiff's  ri.<?ht  to  m 
trade-mark  in  these  words.  The  cases  are 
numerous  where  the  courts  have  refused  te 
grant  relief  under  these  circumstances." 

Accordingly,  the  circuit  court  dismissed 
the  bill  with  costs.  On  appeal  to  the  cir- 
cuit court  of  appeals  for  the  first  circuit  the 
decree  of  the  circuit  court  was  aflirmed. 
[16  C.  C.  A.  376,  33  U.  S.  App.  283,  69  Fed* 
740.] 

In  the  circuit  court  of  the  United  States 
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for  the  eastern  district  of  Michigan,  April  1, 
1895,  the  California  Fig  Syrup  Company 
filed  a  bill,  seeking  to  restrain  Frederick 
Steams  &  Company  from  infringing  com- 
plainant's trade-mark.  [67  Fed.  1008.] 
The  court  declined  to  grant  an  injimction, 
and  dismissed  the  bill  with  costs,  holding 
that  the  words  "syrup  of  figs"  or  "fig  syr- 
up," if  descriptive  of  a  syrup,  one  of  the 
characteristic  ingredients  of  which  is  the 
juice  of  the  fig,  cannot  be  sustained  as  a  val- 
id trade-mark  or  trade  name,  and  that^  un- 
der the  facts  of  the  case,  the  use  of  the  name 
"  *Syrup  of  Figs,*  in  connection  with  a  de- 

[535]scription  *of  the  preparation  as  a  fruit  rem- 
edy, nature's  pleasant  laxative,"  applied  to 
a  compound,  whose  active  ingredient  is 
senna*  and  containing  but  a  small  propor- 
tion of  fig  juice,  which  has  no  considerable 
laxative  properties,  is  deceptive,  and  deprives 
one  so  using  it  of  any  claim  to  equitable  re- 
lief. 

On  appeal  to  the  circuit  court  of  appeals 
of  the  sixth  circuit  the  decree  of  the  circuit 
court  was  afiirmed.  33  L.  R.  A.  56,  20  C.  C. 
A.  22,  43  U.  S.  App.  234,  73  Fed.  812.  In 
his  opinion  Circuit  Judge  Taft,  after  stating 
that  the  term  "syrup  of  figs,"  if  intended  to 
describe  the  character  of  the  article  consid- 
ered, could  not  be  used  as  a  trade-mark,  pro- 
ceeded to  say: 

"But  the  second  groimd  presented,  and 
that  upon  which  the  court  below  rested  its 
decision,  prevents  the  complainant  from 
having  any  relief  at  all.  lliat.  ground  is 
that  uie  complainant  has  built  up  its  busi- 
ness and  made  it  valuable  by  an  intentional 
deceit  of  the  public.  It  has  intended  the 
public  to  understand  that  the  preparation 
which  it  sells  has,  as  an  important  medici- 
nal agent  in  its  composition,  the  juice  of 
California  figs.  This  has  undoubtedly  led 
the  public  into  the  purchase  of  the  prepara- 
tion. The  statement  is  wholly  imtrue. 
Just  a  suspicion  of  fig  juice  has  been  put  in- 
to the  preparation,  not  for  the  purpose  of 
chariisiiig  its  medicinal  character,  or  even  its 
flavor,,  but  merely  to  give  a  weak  support  to 
the  statement  that  the  article  sold  is  syrup 
of  figs.  This  is  a  fraud  uoon  the  public. 
It  is  true  it  may  be  a  harmless  humbug  to 
palm  olT  upon  the  public  as  syrup  of  figs 
what  is  syrup  of  senna,  but  it  is  neverthe- 
less of* such  a  character  that  a  court  of 
equity  will  not  encourage  it  by  extending 
any  relief  to  the  person  who  seeks  to  protect 
a  business  which  has  grown  out  of  and  is 
dependent  upon  such  deceit. 

"It  is  well  settled  that  if  a  person  wishes 
his  trade-mark  property  to  be  protected  by 
a  court  of  equity,  he  must  come  into  court 
with  clean  hands,  and  if  it  appears  that  the 
trade-mark  for  which  he  seeks  protection  is 
itself  a  misrepresentation  to  the  public,  and 
has  acquired  a  value  with  the  public  by 
fraudulent  misrepresentations  in  advertise- 
ments, all  relief  will  be  denied  to  him.  This 
is  the  doctrine  of  the  highest  court  of  Eng- 
land, and  no  court  has  laid  it  down  with 
any  greater  stringency  than  the  Supreme 
Court   of    the    United    States.     Manhattan 

(586]J/cdtctnc  Co.  v.  'Wood,  108  U.  S.  218,  27  L. 
ed.  700,  2  Sup.  Ct.  Rep.  436;  Leather  Cloth 
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"The  argument  for  complainant  is,  that 
because  fig  juice  or  syrup  has  no  laxative 
property  everybody  ought  to  understand  that 
when  the  term  is  used  to  designate  a  laxa- 
tive medicine  it  must  have  only  a  fanciful 
meaning.    But  the  fact  is  admitted  that  the 

{mblic  believe  that  fig  juice  or  syrup  has 
axative  medicinal  properties.  It  is  to  them 
that  the  complainant  seeks  to  sell  its  prep- 
aration, and  it  is  with  respect  to  their 
knowledge  and  impressions  tnat  the  char- 
acter, whether  descriptive  or  fanciful,  of  the 
term  used,  is  to  be  determined." 

The  counsel  of  the  appellee  in  the  present 
case  do  not  contend  that  the  courts  of  the 
second  and  sixth  circuits  were  wrong  in  de^ 
nying  the  complainant  any  relief  upon  the 
cases  as  presented  in  those  courts.  They  do 
contend  that  those  cases  were  ar^ed  upoir 
a  wrong  theory  by  the  counsel  of  the  com- 
plainant. The  language  of  the  brief  in  this- 
regard  is  as  follows: 

"Here  was  where  complainant  made  a 
mistake.  Acting  under  advice  of  able  coun- 
sel, it  claimed  the  name  'Syrup  of  Figs'  to  be 
a  technical  trade-mark,  when  all  that  was 
necessary  to  claim  was  that  it  constituted 
a  trade  name.  Able  counsel  in  the  second 
and  sixth  circuits  pressed  injunction  suits 
against  infringers  on  the  theory  that  com- 
plainant had  a  trade-mark  in  the  name,  and 
that  the  statement  on  the  cartons  and  bot- 
tles was  immaterial.  He  did  not  addres» 
himself  to  showing  that  the  name  'Syrup 
of  Figs*  came  to  be  honestly  and  properly 
applied  to  the  product  as  largely  descriptive 
of  the  ingredients  of  the  medicine.  He  was 
so  afraid  of  ruining  his  case  as  a  case  of 
trade-marks,  by  showing  that  it  was  de- 
scriptive, that  he  did  not  prove  what  was 
proved  in  the  case  now  at  bar,  vis,,  that  figs 
were  at  the  time  the  name  was  given  an  im- 
portant part  of  the  composition.'' 

We  are  not  much  impressed  with  the  force 
of  this  attempted  distinction.  Even  if  it 
were  true  that,  at  the  time  the  medicine  in 
question  was  first  made  and  put  upon  the 
market,  the  juice  of  figs  was  so  largely  used 
as  one  of  the  ingredients,  as  to  have  war- 
ranted tJie  adoption  of  the  name  "Syrup  of 
Figs"  as  descriptive  of  the  nature  of  the 
mraicine,  that  would  be  no  justification  *for[537] 
continuing  the  use  of  the  term  after  the 
manufacturers  and  vendors  of  the  medicine 
ceased  to  use  fig  juice  as  a  material  ingredi- 
ent. Even  if  the  term  was  honestly  applied 
in  the  first  instance,  as  descriptive,  it  would 
none  the  less  be  deceptive  and  misleading 
when,  as  is  shown  in  the  present  case,  it. 
ceased  to  be  a  truthful  statement  of  the  na- 
ture of  the  compound.  Nor  are  we  disposed! 
to  concede  that,  under  the  evidence  in  the  > 
present  case,  the  term  "Syrup  of  Figs"  or 
•*Fig  Syrup"  was  properly  used  as  descript- 
ive of  the  nature  of  the  medicine  when  it 
was  first  made.  Then,  as  now,  the  operative 
laxative  element  was  senna,  and  the  addition 
of  ^g  juice  was,  at  the  best,  experimental^ 
and  apparently  was  intended  to  attract  the 
patronage  of  the  public  by  holding  out  the  .• 
name  of  the  medicine  M  "Syrup  of  Figs." 
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However  that  may  be,  it  is  now  admitted 
that  the  use  of  figs  was  found  to  be  delete- 
rious, and  their  use,  as  a  substantial  or 
material  ingredient,  was  abandoned.  The 
following  extracts  are  taken  from  the  testi- 
mony of  the  inventor  of  the  medicine  now 
made  and  sold  by  the  California  Fig  Syrup 
Company : 

"During  the  year  1878  I  made  many  ex- 
periments with  the  idea  of  producing  a 
pleasant,  etTective,  liquid  laxative,  having 
observed  that  many  people  dislike  to  take 
pills,  oils,  and  other  disagreeable  medicinef«; 
and,  al'tcr  many  experiments  and  study  of 
laxatives  in  general,  came  to  the  conclusion 
that  senna  was  the  best  general  laxative 
known,  but  that  the  preparations  then  on 
the  market  were  eitlier  weak  in  effect  or 
griping  in  their  nature,  and  I  thought  that 
if  I  could  make  a  liquid  preparation  of 
senna  which  %70uld  be  really  pleasant  to  the 
taste  and  fre<t  from  griping  qualities  that  it 
would  answer  the  pui'pose.  And  at  that 
time  1  alsci  thought  that  certain  other 
medicinal  agents  should  be  combined  with 
the  senna,  and  some  of  those  medicinal 
agents  were  not  very  pleasant  to  the  taste. 
And  I  thought  of  figs  as  a  fruit  that  would 
afford  me  a  considerable  quantity  of  sugar 
and  mucilaginous  substance  to  counteract 
the  impleasant  taste  of  the  medicinal  agents. 
And  1  used  figs  freely  in  my  experiments  for 
that  purpose.  As  I  progressed  with  my  ex- 
periments I  found  or  determined  as  a  result 
of  my  experiments  and  studies  that  a  uni- 
formity and  stability  of  product  were  of 
(838]  great  importanoe,  *and  that  the  fig  sub- 
stance was  not  conducive  to  those  qualities, 
and  that  it  had  a  strong  tendency  to  ferment, 
and  therefore  it  would  be  better  to  use  a 
small  quantity.  I  also  found  that  those 
medicinal  agents  which  were  unpleasant  to 
the  taste  were  better  adapted  to  special 
cases  than  to  general  use,  and  concluaed  to 
omit  them,  and  therefore  did  not  need  as 
large  a  quantity  of  fig  substance  as  former- 
ly. As  finally  prepared  I  had  a  new  and 
original  compound,  of  which  the  fig  syrup 
formed  a  very  small  but  pleasant  par^  al- 
though not  an  essential  part  of  the  combina- 
tion; that  is,  1  might  nave  used  an  equal 
quantity  of  honey,  or  some  other  substance, 
instead  of  the  fig  substance,  without  chang- 
ing the  character  and  effect  of  th^  combina- 
tion. ...  1  desired  to  ^ve  a  name 
which  would  be  new  and  original  to  distin- 
ffuish  my  product  from  ail  the  laxative  med- 
icines, and  which  would  be  pleasantly  sug- 
gestive, and,  after  thinking  over  a  numb^ 
of  names,  I  decided  to  use  the  name  'Syrup 
of  Figs.'  I  knew  that  I  was  not  using  the 
name  generically,  because  figs  did  not  eive 
character  and  effect  to  the  combination.'^ 

On  cross-examination  this  witness  further 
stated  that  "we  still  use  figs  when  we  might 
use  some  other  pleasant  substance,  because 
we  first  started  to  use  figs;  and  the  fig  sub- 
stance, while  it  is  used,  is  not  an  essential 
part  of  the  compound  or  what  I  would  call 
an  essential  part  of  the  compound.  That  is, 
not  a  part  of  the  compound  which  gives  to 
it  its  distinctive  aromatic  and  medicinal 
qualities." 
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That  the  complainant  company,  years 
after  it  had  estaulished  a  popular  demand 
for  its  product,  issued  statements  in  medi- 
cal journals  and  newspapers  and  circulars, 
that  the  medical  properties  of  their  com- 
pound were  derived  from  senna,  does  not  re- 
lieve it  from  the  charge  of  deceit  and  mis- 
representation to  the  public.  Such  publica- 
tions went  only  to  giving  information  to 
wholesale  dealers.  The  company  by  the  use 
of  the  terms  of  its  so-called  trade-mark  on 
its  bottles,  wrappers,  and  carton^  continued 
to  appeal  to  the  consumers^  out  of  whose 
credulity  came  the  profits  of  their  business. 
And,  indeed,  it  was  the  imitation  by  the  de- 
fendants of  such  false  and  misleading  rep- 
resentations that  led  to  the  present  suit. 

*The  bill  in  the  present  case  contains  the [530] 
following  allegations: 

"Your  orator  further  states  that  this  lax- 
ative medical  compound,  or  preparation, 
made  and  put  up  as  aforesaid  by  your  ora- 
tor, has  always  been  marked,  named,  and 
called  by  your  orator  'Syrup  of  Figs/  being 
advertised  by  your  orator  under  that 
name,  the  name  'Syrup  of  Figs'  printed 
or  otherwise  marked  upon  every  bot- 
tle of  this  preparation  made  and  sold  by 
your  orator, — ^this  name  being  also  printed 
upon  the  boxes,  packages  or  wrappers  in 
wnich  the  bottles  of  tnis  preparation,  are 
packed  for  shipment  and  sale;  that  it  has 
been  the  practice  of  your  orator  to  put  the 
bottles  containing  this  preparation  in  oblong 
pasteboard  boxes  or  cartons,  so  tJiat  they 
will  reach  the  consumer  in  that  form;  that 
in  all  instances,  not  only  the  bottle  which 
contains  this  preparation,  but  the  box  or 
carton  which  contain  the  bottles  of  this 
preparation,  is  marked,  wiih  the  words 
'Syrup  of  Figs'  and  also  contains  printed 
matter  stating  that  this  preparation  is  a 
medical  laxative  preparation,  and  also  giy- 
ing  a  general  idea  of  its  uses  and  .purposes. 
.  .  .  Your  orator  further  states,  that  it  and 
its  said  predecessor  in  interest  were  the  first 
to  pa£k  and  dress  or  mark  a  liquid  laxative 
preparation  or  medicine  in  the  manner  il- 
lustrated by  exhibits  'A'  and  'B' — ^that  is 
to  say,  in  an  oblong,  rectangular  box  or  car- 
ton, with  statements  of  the  virtues  of  this 
preparation  printed  in  different  languages 
upon  the  back  and  sides  of  the  carton,  and 
having  on  the  front  of  the  carton  and  on  the 
border  within  which,  at  the  top,  is  a  repre- 
sentation of  a  branch  of  a  fig  tree,  bearing 
fruit  and  leaves,  surroimded  bv  the  words 
'Fig  Syrup  Company,'  or  'California  Fig 
Syrup  Company,'  and  below  which  appear, 
in  hirge  letters,  the  words  'Syrup  of  Figs.* " 

Ijpon  such  allegations  and  the  admissions 
of  the  complainant's  principal  witness,  some 
of  which  are  hereinbefore  quoted,  and  upon 
the  entire  evidence  in  the  case,  and  in  the 
light  of  the  authorities  cited  by  the  counsel 
of  the  respective  parties,  our  conclusions  are 
that  the  name  "Syrup  of  Figs"  does  not,  in 
fact,  properly  designate  or  describe  the  prep- 
aration made  and  sold  by  the  California  Fig 
Syrup  Company,  so  as  to  be  'susceptible  of  [540J 
appropriation  as  a  trade-mark,  and  that  the 
marks  and  names,  used  upon  the  bottles  con- 
taining complainant's  preparation,  and  upon 
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the  cartons  and  wrappers  containing  the 
bottieSy  are  so  plainly  deceptive  as  to  deprive 
the  complainant  company  of  a  right  to  a 
remedy  by  way  of  an  injunction  by  a  court 
of  equity. 

Accordingly,  the  decree  of  the  Circuit 
Court  of  Appeals  is  reversed;  the  decree  of 
the  Circuit  Court  is  also  reversed,  and  the 
cause  is  remanded  to  that  court,  with  direc- 
lions  to  dismiss  the  bill  of  complaint. 

]VIr.  Justice  MoKenna  dissented. 


EDMUND  H.  CHADWICK,  Plff,  in  Err,, 

V. 

JOHN  M.  KELLY. 

(Sec  S.  C.  Reporter's  ed.  540-547.) 

Constitutional  law — validity  of  frontage 
rule  of  assessment  for  public  improve- 
tiienlS'-—dvfens€S  to  suit  to  enforce  lien  of 
assessment — ordinance  confining  work  to 
resident  citizens. 

1.  A  itate  statute  under  which  three  fourths 
of  the  cost  of  paying  a  city  street  may  he 
assessed  upon  shutting  property  in  propor- 
tion to  foot  frontage,  such  assessment  to  be 
a  lien  thereon,  is  not  obnoxiouA  to  the  14th 
Amendment  to  the  Federal  Constitution. 

2.  The  objection  that  the*  privileges  and  Im- 
munities of  citizens  of  the  several  states,  se- 
cured to  the  citizens  of  each  state  by  the 
Federal  Constitution,  are  infringed  by  a  mu- 
nicipal ordinance  confining  the  right  to  labor 
on  worlcs  of  municipal  improvement  to  resi- 
dent citizens,  is  not  available  as  a  defense 
to  a  suit  to  enforce  the  payment  of  a  lien  on 
abutting  property  for  its  proportion  of  the 
cost  of  the  improvement. 

S.  The  conjectural  effect  upon  the  property 
rights  of  an  owner  of  property  abutting  on  a 
street  Improvement,  of  an  ordinance  confin- 
ing the  right  to  labor  on  such  improvement 
to  resident  citizens,  is  too  remote  and  uncer- 
tain to  be  available  as  a  defense  to  a  suit  to 
enforce  payment  of  a  lien  on  such  property 
for  its  proportion  of  the  cost  of  the  improve- 
ment. 

[No.  03.] 

Submitted  November  S,  1902,    Decided  Jan- 
uary 5,  190S. 

IN  ERROR  to  the  Supreine  Court  of  the 
State  of  Louisiana  to  review  a  hidden t 
of  the  Civil  District  Court  for  the  Parish  of 
Orleans  in  favor  of  plaintiff  in  an  action  to 
enforce  payment  of  a  lien  for  the  cost  of  a 
public  improvement.     Affirmed, 

Note. — On  cotistitutionality  of  frontage  rule 
of  asaesnment — see  Raleigh  v.  Peace  (N.  C.)  17 
L.  R.  A.  830,  and  note. 

Ab  to  the  validity  of  class  legislation — see 
State  V.  Goodwill  (W.  Va.)  6  L.  R.  A.  621.  and 
note;  and  State  v.  Loomls  (Mo.)  21  L.  R.  A. 
7S9,  and  note. 

Am   to   constitutional    equality   of   privileges, 
immunities,  and  protection — see  Louisville  Safe- 
ty Vault  &  T.  Co.  V.  Louisville  k  N.  R.  Co.  (Ky.) 
14  L.  R.  A.  579,  and  note. 
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•    See  same  case  below,  104  La.  719,  29  Sa 
296. 

Statement  by  Mr.  Justice  8]iiras: 
In  April,  1897,  John  M.  Kelly  filed  his 
petition  in  the  civil  district  court  for  the 
parish  of  Orleans  against  Edmund  H.  Chad- 
wick, to  enforce  payment  of  a  lien  on  a  cer-  * 
tain  square  of  ground  in  the  city  of  New 
Orleans,  created  and  arising  out  of  a  con- 
tract between  one  A.  J.  Christopher  and  said 
city  for  naving  Uagan  avenue.  The  petition 
alleged  due  completion  of  the  work,  an  as- 
signment or  transfer  by  Christopher,  of  all 
his  rights  and  claims  under  the  contract,  to 
the  petitioner,  and  a  liability  of  Chadwick 
for  the  amount  of  $G38.80,  with  interest 
thereon  from  September  24,  1896;  and  also 
alleged  tJiat  for  the  payment  of  said  sum  he 
had  by  law  a  lien  and  pledge  upon  said  prop- 
erty. 

Chadwick  answered  this  petition,  wherein 
he  pleaded  the  general  issue  and  certain  spe- 
cial pleas,  in  one  of  which  he  denied  that  his 
property  was  benefited  by  the  paving,  and 
alleged  that,  if  it  was  so  benefited,  he  could 
only  be  made  to  pay  the  amount  of  benefit 
U>  an  increased  value  of  property,  and  that 
no  personal  judgment  should  be  rendered 
against  him.  He  also  filed,  in  September, 
1899,  a  supplemental  answer  in  which, 
among  other  tnings,  he  alleged  that  the  ordi- 
nance under  which  the  work  was  done  re- 
Suired  the  contractor  to  employ  only  bona 
de  resident  citizens  of  the  city  of  New  Or- 
leans as  laborers  on  the  work,  thus  depriv- 
ing the  citizens  of  the  state  and  of  each  and 
every  state  of  the  privil^es  and  immunities 
of  citizens  in  tJie  several  states,  secured  to 
them  by  the  Constitution  of  the  United 
States,  which,  by  the  2d  section  of  its  4th 
article,  provides  that  the  citizens  of  each 
state  shall  be  entitled  to  all  privileges  and 
immunities  of  the  citizens  of  the  several 
states;  and  he  also  alleged  that  the  ordi- 
nance was  likewise  illegal  and  unconstitu- 
tional because  it  imposed  a  liability  on  the 
property  owner,  irrespective  of  the  question 
whether  or  not  his  was  benefited  or  damaged 
by  the  pavement;  and  he  alleges  that  the 
paving  of  the  street  in  front  of  h\^  prop- 
erty had  been  of  no  benefit  to  it,  and  that 
the  rendition  of  any  jud^ent  against  him 
would  be  taking  his  private  property  for 
public  purposes,  ^contrary  to  the  Constitu[542] 
tion  of  the  state  of  Louisiana  and  to  that  of 
the  United  States. 

Evidence  was  taken,  and  the  cause  was  so 
proceeded  in  that  on  March  5,  1900,  judg- 
ment was  rendered  against  the  defendant, 
Chadwick,  in  the  sum  of  $638.80,  with  inter- 
est from  September  24,  1896,  with  costs  of 
suit,  with  recognition  of  plaintifT's  lien  and 
pri^^lege  for  the  payment  thereof  on  the 
said  property,  the  same  to  be  sold  and  the 
proceeds  to  be  applied  to  the  payment  of 
plaintiflt's  claim. 

A  suspensive  appeal  was  thereupon  al- 
lowed to  the  supreme  court  of  Louisiana, 
and  that  court,  on  February  4,  1901,  af- 
firmed the  judgment  of  the  trial  court,  and 
subsequently  allowed  a  writ  of  error  to 
bring  the  cause  to  this  court. 
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Mr,  Ajfreorge  Ii.  Bright  submitted  the 
cause  for  plaintiff  in  error: 

The  protection  of  the  Federal  Constitution 
extends  to  foreign-born  unnaturalized  citi- 
zens. 

Juniata  Limestone  Co,  v.  Fagley,  187  Pa. 
J93,  42  L.  R.  A.  442,  40  Atl.  977;  Bwrhier 
V.  Connelly,  113  U.  S.  27,  28  L.  ed.  923, 
5  Sup.  Ct.  Rep.  357;  Yick  Wo  v.  Hopkins, 
118  U.  S.  356,  30  L.  ed.  220,  6  Sup.  Ct.  Rep. 
1064;  Fraser  ▼.  McContoay  d  T.  Co.  6  Pa. 
Dist  R.  555. 

The  ordinance  depriyes  every  person  not  a 
bona  fide  resident  citizen  of  the  city  of  New 
Orleans  of  the  right  to  labor  on  the  con- 
templated improvements,  and  is  therefore 
tmconstitutional. 

Blake  v.  UoClung,  176  U.  S.  59,  44  L.  ed. 
371,  20  Sup.  Ct.  Rep.  307;  Fiske  v.  People, 
188  111.  206,  52  L.  R.  A.  201,  58  N.  E.  985; 
Juniata  Limestone  Co.  y.  Fagley,  187  Pa. 
193,  42  L.  R.  A.  442,  40  AU.  977 ;  Shirk  t. 
La  Fayette,  52  Fed.  857. 

No  person  or  class  of  persons  shall  be 
denied  the  same  protection  of  the  laws  which 
is  enjoyed  by  other  persons  or  classes  in  the 
«ame  plax%  and  imder  the  same  circum- 
stances. 

Steed  y.  Harvey,  18  Utah,  367,  54  Pac. 
1011;  Apew  Transp.  Co.  y.  Garhade,  32  Or. 
:582,  52  Pac  673,  54  Pae.  367,  882;  Brannon, 
14th  Amend,  p.  315. 

Acts  done  under  tlie  authority  of  a  stat- 
ute embrace  all  ordinances  of  municipal  cor- 
porations, as  well  ajs  acts  of  state  legislation. 

Simonton,  Federal  Courts,  p.  79;  Weston 
w.  Charleston,  2  Pet.  463,  7  L.  ed.  486 ;  Home 
ins.  Co.  y.  Augusta,  93  U.  S.  120,  23  L.  ed. 
S23. 

When  a  case  of  peculiar  and  extraordinary 
liardships  is  presented,  amounting  to  actuid 
confiscation,  the  principles  established  in 
Norwood  v.  Baker,  172  U.  S.  270,  43  L.  ed. 
444,  19  Sup.  Ct.  Rep.  187,  will  be  enforced. 

Twxaxoanda  y.  Lyon,  181  U.  S.  389,  45  L. 
•d.  908,  21  Sup.  Ct.  Rep.  609. 

A  statute  authorizing  &  personal  judg- 
Bient  against  the  owner  of  abutting  property 
for  the  amount  assessed  against  his  property 
for  the  cost  of  widening  a  street  is  uncon- 
stitutional. 

Meyer  v.  Covington,  103  Ky.  546,  45  S.  W. 
769. 

No  brief  was  filed  for  defendant  in  error. 

Mr.  Justice  Shlras  delivered  the  opinion 
•f  the  court: 

Im  this  record,  Chadwidc,  the  plaintiff  in 
«rror,  complains  of  the  judgment  of  the  su- 
preme court  of  Louisiana  in  two  particu- 
laj-s:  First,  in  upholding  as  valid  Uie  stat- 
utes of  Louisiana  and  the  ordinances  of  the 
«ity  of  New  Orleans,  which  provide  and  reg- 
ulate the  method  for  the  paving  of  streets 
SLt  the  cost  of  the  owners  of  abutting  lots; 
and,  second,  in  upholding  as  valid  the  ordi- 
avmee  of  the  council  of  Sie  city  of  New  Or- 
leans, which  provides  that,  in  all  the  con- 
tracts let  by  the  city  for  public  works,  of 
anv  kind  ajid  nature,  the  contractor  shall 
not  employ  any  other  but  bona  fide  resident 
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citizens  of  the  city  as  laborers  on  such  pub- 
lic works. 

Of  course,  this  court  is  restricted  to  a 
consideration  of  these  questions  in  their 
Federal  aspect. 

The  brief  of  the  counsel  of  the  plaintiff  in 
error  contends  that,  by  the  statutes  of.  ths 
state  of  Louisiana,  the  property  owner  is 
made  to  pay  the  cost  of  the  improvement 
irrespective  of  the  'question  of  benefit,  is [548) 
made  personally  responsible  for  the  cost  of 
the  improvement,  although  it  may  largely 
exceed,  not  only  the  benefit  to  his  property, 
but  the  value  thereof,  and  his  property  is 
made  subject  to  &  lien  to  secure  tne  pay- 
ment. 

So  far  as  it  is  complained  that  by  the 
statutes  the  property  owner  is  made  i>er- 
sonally  responsible  for  the  cost  of  the  im- 
provement, we  learn  from  the  opinions  of 
the  supreme  court  in  the  present  case  and  in 
the  case  of  Barber  Asphalt  Paving  Co.  v. 
Watt,  reported  in  51  La.  Ann.  1345,  26  So. 
70,  that  ''for  the  sum  assessed  against  their 
property  no  personal  liability  attached  to 
the  abuttine  owners  beyond  the  value  of  the 
property  affected,  that  the  proceeding  was 
pumy  one  in  rem,  acting  on  the  property 
oenefited,  and  none  other,"  and  that  "the 
property  owner's  proportion  of  the  cost  of 
paving  a  street  shoula  be  determined  by  as- 
certaining the  entire  cost  of  the  work  as- 
sessable to  the  property  fronting  thereon, 
and  apportioning  the  same  to  said  property 
in  proportion  to  foot  frontage."  [104  La. 
725,  726,  29  So.  297.] 

lliis  construction  of  the  state  statutes  l^ 
the  supreme  court  of  the  state  must,  of 
course,  in  a  case  like  the  present,  be  accept- 
ed by  us;  and  we  have  only  to  consider,  in 
this  branch  of  the  case,  whether  the  statutes 
of  Louisiana,  so  construed,  whidi  provide 
and  r^^late  a  method  of  improving  and 
paving  streets  in  the  city  of  ifew  Orleans, 
and  apportioning  the  cost  thereof  by  assess- 
ment upon  the  abutting  property,  are  ob- 
noxious, under  the  facts  of  the  present  case, 
to  the  provisions  of  the  14th  Amendment  to 
the  Constitution  of  the  United  States. 

We  do  not  feel  constrained  to  enter  at 
laige  upon  a  subject  which  has  received  such 
frequent  and  recent  consideration  by  this 
court.  It  is,  perhaps,  sufficient  to  say  that 
we  do  not  perceive  in  the  statutes  of  Louisi- 
ana, as  construed  and  applied  in  this  case 
b^  the  supreme  court  of  that  state,  any  pro- 
visions which  we  must  condemn  as  being  in 
disregard  of  the  constitutional  rights  of  the 
plaintiff  in  error.  In  view  of  our  decisions, 
we  certainly  cannot  sav  that,  as  matter  of 
liaw,  a  state  statute  which  makes  the  cost 
of  paving  a  street  in  a  city  assessahle  upon 
the  abutting  properties  and  a  lien  thereon 
is  unconstitutional.  Willard  v.  Preshury, 
14  Wall.  676,  20  L.  ed.  719;  Mattingly  v. 
District  of  Columbia,  97  U.  S.  687,  24  L.  ed. 
1098;  Spencer  v.  Merchant,  126  U.  S.  345,  31 
L.  ed.  763,  8  Sup.  Ot  Rep.  921;  *Bauman  v.  [544] 
Ross,  167  U.  S.  548,  42  L.  ed.  270,  17  Sup. 
Ct.  Rep.  966;  Parsons  v.  District  of  Colum- 
bia, 170  U.  S.  45,  42  L.  ed.  943,  18  Sup.  Ct. 
Rep.  521;  Wight  v.  Davidson,  181  U.  S.  371, 
45  L.  ed.  000,  21  Sup.  Ct  Rep.  616;  French 
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T.  Barher  Asphalt  Paving  Co,  181  U.  S.  324, 
45  L.  cd.  879,  21  Sup.  Ct  Rep.  625. 

In  the  opinion  of  the  supreme  court  of 
Louisiana,  which  we  find  in  this  record^  it 
is  said: . 

**There  can  be  no  question,  and  in  fact  it 
is  conceded,  that  by  act  No.  119  of  1886,  and 
by  that  act  as  amended  by  act  No.  142  of 
1894,  the  council  of  the  city  of  New  Orleans 
was  authorized,  'in  its  discretion,  to  provide 
for  the  paving  or  banqueting  of  any  street, 
or  portion  thereof,  at  the  expense  of  the 
whole  city,  and  to  thereupon  torce,  impose, 
41  nd  collect  of  the  front  proprietors  of  lots 
fronting  on  said  street  a  special  assessment 
in  proportion  to  frontage  of  three  quarters 
of  the  cost  of  said  improvement,'  and  that 
by  said  acts  it  was  enacted  that  such  local 
a:ss&ssmeni  should  have  a  first  privilege,  su- 
perior to  vendor's  privilege  and  all  other 
privileges  and  mortgages. 

'^llie  constitutionality  of  those  acts  is  not 
«.ttacked  directly,  but  the  exercise  by'  the 
city  of  authority,  under  the  powers  so  grant- 
ed, is  called  in  question  as  being  illegal  and 
unconstitutional.  .  .  .  It  is  too  late  to 
question  the  right  of  the  general  assembly 
to  establish  particular  districts  for  the  at- 
tainment of  special  local  public  good, 
through  works  of  a  particular  cnaracter,  and 
to  order  itself,  or  authorize  some  political 
body  to  order,  special  assessments  to  be 
made,  within  the  district,  for  the  purpose 
of  meeting  the  cost  and  expenses  of  such 
works.  George  v.  Young,  45  La.  Ann.  1232, 
14  So.  137.  .  .  .  It  is  true  that  in  some 
instances  almost  the  whole  benefit  accrues  to 
a  few,  but  there  can  be  no  universal  rule  of 
justice,  upon  which  such  assessments  can 
be  made.  An  apportionment  of  the  cost 
that  would  be  just  in  one  case  would  be  op- 
pressive in  another.  For  this  reason  the 
power  to  determine  when  a  special  assess- 
ment shall  be  made,  and  on  what  basis  it 
shall  be  apportioned,  rests  in  the  l^slature 
or  some  political  body  to  which  it  has  dele- 
gated that  authority.  .  .  .  The  city  has 
•simply  exercised  its  unquestionable  right 
and  power  of  paving  an  existing  public 
street  in  the  interest  of  the  special  local 
public  benefit,  and  demanded  of  owners  of 
property  abutting  and  fronting  on  the  street, 
that  they  contribute  to  the  cost  of  the  im- 
(545]provement  in  a  manner  and  form  *and  to  an 
extent  fixed  by  the  general  assembly.  The 
object  of  Uie  paving  of  the  street  was  to 
benefit  parties  owning  property  upon  it  by 
the  improvement  of  the  access  to  tneir  prop- 
erties. It  is  not  pretended  that  this  partic- 
ular purpose  was  not  accomplished  even  as 
io  appellant's  property.  It  cannot  be  ex- 
acted for  the  purpose  of  sustaining  the  con- 
stitutionality of  a  statute  or  ordinance  au- 
thorizing a  work  of  local  public  improve- 
ment, at  the  cost  of  abutting  owners,  that  it 
be  shown  there  is  benefit  in  every  possible 
respect  to  the  particular  owners,  nor  that 
the  benefit  be  direct  and  immediate.  .  .  . 
The  genera]  assembly  has,  in  act  No.  119  of 
1886,  conferred  upon  the  common  council 
the  light  and  power,  by  a  two- thirds  vote,  to 
constitute  any  particular  street  which  it 
proposes  to  pave  a  special  taxing  district  for 
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the  purpose  of  meeting  the  cost  of  making 
such  paving.  It  has  exercised  this  right  and 
power  in  the  matter  of  the  paving  of  Hagan 
avenue.  Having  done  so,  the  legislature  it- 
self has  designated  how,  in  what  proportion, 
and  by  what  standard  this  cost  is  to  be  met. 
The  council  wajs  not  at  liberty  to  depart 
from  this  apportionment.  The  judiciary  is 
not  authorized  to  alter  it  and  to  substitute 
for  a  fixed  legislative  standard  a  fiuctuating 
judicial  standard  based  upon  actual  benefits 
received  and  measured  b^  values  or  en- 
hanced values  to  be  established  by  evidence 
and  proof." 

We  think  these  views  are  consonant  with 
the  great  weight  of  authority,  both  state  rnd 
Federal.  As  expressed  by  Oool^  in  his 
work  on  Taxation,  pace  429: 

The  matter  "is  wisely  confided  to  the  leg' 
islature,  and  could  not,  without  the  intro- 
duction of  some  new  principle  in  representa- 
tive government,  be  placed  elsewhere.  With 
the  wisdom  or  unwisdom  of  special  assess- 
ments when  ordered  in  cases  in  which  th^ 
are  admissible,  the  courts  have  no  concern, 
unless  there  is  plainly  and  manifestly  sudi 
an  abuse  of  power  as  takes  the  case  b^ond 
the  just  limits  of  legislative  discretion." 

No  such  case  is  presented  by  the  facts  in 
the  present  case  as  would  justify  an  inter- 
vention by  the  Federal  courts  wiUi  a  system 
of  special  assessments  prescribed  by  this  leg- 
islature and  approved  by  the  courts  of  m 
state. 

*  Because  the  ordinance  and  specifications,!  846] 
under  which  the  paving  in  this  case  was 
done,  require  the  contractor  to  employ  only  . 
bona  fide  resident  citizens  of  the  dty  of  New 
Orleans  as  laborers  on  t^e  work,  it  is  con- 
tend^, on  behalf  of  the  plaintiff  in  error, 
that  thereby  citizens  of  the  state  of  Louisi- 
ana«  and  of  each  and  every  state  and  the  in- 
habitants thereof,  are  deprived  of  their  priv- 
ileffes.  and  immunities  under  article  4,  §  2, 
and  under  the  14th  Amendment  to  the  Con- 
stitution of  the  United  States.  It  is  said 
that  such  an  ordinance  deprives  every  per- 
son, not  a  bona  fide  resident  of  the  city  of 
New  Orleans,  of  the  right  to  labor  on  the 
Qontemplated  improvements,  and  also  is  prej- 
udicial to  the  property  owners,  because,  by 
restrictinff  the  number  of  workmen,  the 
price  of  the  work  is  increased. 

Such  questions  are  of  the  gravest  possible 
importance,  and,  if  and  when  actimtly  pre- 
sented, would  demand  most  careful  consid- 
eration; but  we  are  not  now  called  upon  to 
determine  them. 

In  so  far  as  the  provisions  of  the  city 
ordinance  may  be  claimed  to  affect  the 
rights  and  privileges  of  citizens  of  Louisi- 
ana and  of  the  other  states,  the  plaintiff  in 
error  is  in  no  position  to  raise  the  question. 
It  is  not  alleged,  nor  does  it  appear,  that  he 
is  one  of  the  laborers  excluded  by  the  ordi- 
nance from  employment,  or  that  he  occu- 
pies any  representative  relation  to  them. 
Apparently  he  is  one  of  the  preferred  class 
of  resident  citizens  of  the  city  of  New  Or- 
leans. 

It  is  further  argued  that  the  ordinance  is 
prejudicial    to  the  property   rights  of  the 
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plaintiff  in  error,  because  by  confining  the 
right  to  labor  on  works  of  municipal  im- 
provement to  resident  citizens,  the  cost  of 
such  works  misht  thus  be  increased. 

But  we  thimc  such  a  consequence  is  too 
far  fetched  and  uncertain  on  which  to  base 
judicial  action.  The  plaintiff  in  error  did 
not  raise  such  a  question  in  time  to  stay  the 
work  in  limine.  He  awaited  the  completion 
of  Uie  work,  and  until  his  property  had  re- 
ceived the  benefits,  whatever  they  were,  of 
the  improvement.  Nor  did  he,  on  the  trial, 
adduce  any  evidence  from  which  the  court 
might  have  found  that  the  actual  cost  in 
the  present  case  was  increased  by  the  oper- 
ation of  the  ordinance.  Possibly  the  effect  of 
[547] the  ordinance  in  preferring  the  labor  of  *res- 
ident  citizens  might  tend  to  increase  the  cost 
of  the  work,  or  it  mi^ht  have  the  opposite 
effect  by  inducing  outside  laborers  to  become 
resident  citizens.  But,  as  we  have  said, 
such  conjectural  results  are  too  remote  and 
uncertain  to  furnish  materials  for  judicial 
determination.  The  serious  duty  of  con- 
demning state  legislation  as  unconstitution- 
al and  void  cannot  be  thrown  upon  this 
court,  except  at  the  suit  of  parties  directly 
and  certainly  affected  thereby. 

Tfie  judgment  of  the  Supreme  Court  of 
Louisiana  is  affirmed. 

Mr.    Justice   Harlan    and    Mr.    Justice 
Wbite  dissent. 


REUBEN  M.  MANLEY,  Executor  of  the 
Estate  of  George  Manley,  Deceased,  Plff. 
in  Err., 

V. 

ANNA  O.  PARK,  Substituted  for  Richard 
A.  Park,  Deceased. 

(See  S.  C.  Reporter's  ed.  547-{}58.) 

Error  to  state  court — Federal  question — 
questions  of  local  law — judgments— de- 
fense cannot  he  first  raised  on  motion  to 
set  aside. 

1.  A  decision  of  a  state  conrt  adverse  to  n 
claim  under  the  Federal  Constitution,  spe- 
cially made  In  a  motion  to  set  aside  the 
Judgment,  raises  a  Federal  question,  for  tbe 
purpose  of  a  review  In  the  Supreme  Court  of 
the  United  States. 

2.  The  ruling  of  the  highest  court  of  a  state, 
that,  under  the  state  Constitution  and  laws, 
property  situated  In  that  state,  the  title  to 
which  Is  vested  In  a  nonresident  executor  to 
whom  letters  testamentary  have  been  Issued 
by  a  court  of  another  Jurisdiction,  may  be 
attached  and  sold  In  an  action  of  debt 
against  such  nonresident  executor,   Is  bind 


Note. — On  writ$  of  error  from  United  States 
Supretne  Court  to  state  courts — see  notes  to 
Hamblln  v.  Western  Land  Co.  37  L.  ed.  U.  S. 
267  :  KIpley  v.  Illinois,  42  L.  ed.  U.  S.  098 ;  and 
Re  Buchanan,  89  L.  ed.  U.  S.  884. 

As  to  when  United  Statea  Supreme  Court  fol- 
lows decisiona  of  state  courts — see  notes  tn 
Forepaugh  v.  Delaware,  L.  k  W.  R.  Co.  (Pa.)  5 
L.  R.  A.  508 ;  United  States  ex  rel,  Butz  ▼.  Mus 
eatine,  19  L.  ed.  U.  S.  490;  and  Elmendorf  v. 
Taylor,  6  L.  td.  U.  S.  290. 


Ing  upon  the  Supreme  Court  of  the  UnlteA 
States  on  writ  of  error  to  the  state  court. 
3.  The  repugnancy  of  a  state  statute  to  the 
Federal  Constitution  cannot  be  successfully 
invoked  In  support  of  a  motion  to  set  aside 
a  Judgment  as  void,  where  the  Invalidity  of 
such  statute  would  have  been  available  ta 
defeat  the  recovery  of  a  valid  Judgment,  If 
it  bud  been  pleaded  or  otherwise  pres^foted 
tn  tbe  state  court  as  a  defense  In  the  pro- 
ceedings  In  the  original  action. 

[No.  120.] 

Argued  December  17,  1902.    Decided  Jan- 
uary 5,  190S. 

IN  ERROR  to  the  Supreme  Court  of  the* 
State  of  Kansas  to  review  a  jud^ent 
which  affirmed  a  judgment  of  the  District 
(Jourt  of  Atchison  County  denying  a  motioa 
to  set  aside  a  judgment  because  of  the  re- 
pugnancy of  a  state  statute  to  the  Federal 
C^ns^tution.     Affirmed. 

Sec  same  case  below,  62  Kan.  653,  64  Pae. 
28. 

Statement  by  Mr.  Justice  Whites 

*Richard  A.  Park  was  plaintiff  in  tbe [548] 
original  action,  brought  in  the  district  court 
of  Atchison  county,  Kansas,  against  William 
H.  Risk,  executor  of  the  estate  of  George 
Manley,  deceased.  It  was  alleged  io  the 
petition,  in  substance,  that  the  decedent  waa 
at  the  time  of  his  death  the  owner  of  stock 
of  the  par  value  of  $27,500,  in  a  Kansas  cor- 
poration, known  as  the  Kansaa  Trust  ^ 
Banking  Company;  that  said  corporation, 
subsequent  to  the  death  of  Manley,  became 
indebted  to  plaintiff;  that  the  corporation 
was  insolvent  and  had  no  property  from 
which  such  indebtedness  could  be  realized; 
that  the  defendant,  as  executor  of  the  estate 
of  Manley,  became  seised  and  possessed  of 
all  the  property  of  the  decedent  within  the 
state  of  ifansas,  including  the  shares  of 
stock  referred  to,  and,  by  reason  of. a  con- 
tractual liability  imposed  oo  the  stockhold- 
ers of  said  corporation,  defendant  was  lia- 
ble to  plaintiff  for  the  indebtedness  in  ques- 
tion. There  was  filed  with  the  petition  an 
.affidavit  for  attachment,  because  of* the  non- 
residence  of  the  defendant,  and  after  the  re- 
turn of  the  summons  an  attachment  was 
levied  on  certain  real  estate  in  Atchison 
county,  Kansas,  **as  the  property  of  said  de- 
fendant William  H.  Risk,  executor  of  the 
estate  of  George  Manley,  deceased."  Pub- 
lication of  notice  of  the  pendency  of  the  ac- 
tion was  made,  as  required  bv  laws  of  Kan- 
sas. Within  die  time  limited  for  answering 
the  defendant  appeared  generally  by  filing 
a  demurrer  to  the  petition  on  tne  grounds 
of  a  want  of  jurisdiction  over  the  person  of 
the  defendant  and  the  subject  of  the  action, 
because  several  causes  of  action  were  im- 
ptoperly  joined,  and  because  the  petition 
lid  not  state  facts  sufficient  to  constitute  a 
?ause  of  action.  Thereafter,  Reuben  A. 
Manley,  successor  to  William  H.  Risk,  aa 
^xccutor  and  trustee  of  the  estate  of  George 
\fanley.  deceased,  was  substituted  as  de- 
fendnnt  in  the  stead  of  Risk.  An  answer 
was  thereupon  filed,  in  which  most  of  the 
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material  averments  of  the  petition  were  ad- 
mitted, such  as  the  ownership  by  George 
Manley  in  his  lifetime  of  the  stock  in  ques- 
tion; the  execution  of  his  last  will  and  tes- 
tament; its  admission  to  probate  and  the 
grant  of  letters  testamentary  to  Risk  and  to 
bis  successor  by  a  New  Jersey  orphans' 
court;  that  Risk  and  his  successor  "became 
seised  and  possessed  of  all  the  property  of 
[S48]the  late  George  Manley»  deceajsed,  *lyinff  and 
•  being  situated  in  the  state  of  Kansas/*  and 
that  the  substituted  defendant  (Reuben  M. 
Manley)  ''became  and  is  now  &  stockholder 
of  the  said^  the  Kansas  Trust  &  Banking 
Company,  and  as  such  executor  of  said  es- 
tate is  the  owner  and  holder  of  said  shares 
of  stock  of  said  corporation,  amounting  to 
the  sum  of  $27,500."  Separate  defenses 
were  interposed  to  defeat  recovery,  such  as 
that  plaintiff  had  not  reduced  bis  claim 
against  the  Kansas  corporation  to  judg- 
ment, that  there  was  &  defect  of  parties 
plaintiff,  that  a  special  fund  created  by  the 
Kansas  corporation  for  the  payment  of  the 
indebtedness  in  question  existed,  and  should 
first  be  exhausted,  and  that  various  actions 
were  pending  in  which  recovery  was  sought 
by  judgment  creditors  of  said  KansaB  cor- 
poration, upon  the  liability  of  defendant  as 
a  stockholder  in  said  corporation. 

Issue  was  joined  by  the  filing  of  a  reply, 
the  cause  was  tried  by  the  court,  judgment 
for  the  amount  claimed  was  rendered 
against  the  defendant,  and  the  attached 
leal  estate  was  ordered  sold.  The  cause 
was  taken  to  the  supreme  court  of  Kansas, 
and  that  court  dismissed  the  petition  in  er- 
ror because  of  an  informality  in  the  pro- 
ceedings and  without  passing  on  the  merits. 
01  Kan.  857,  58  Pac.  961.  After  the  man- 
date bad  been  filed  in  the  lower  court  sepa- 
rate motions  were  made  on  behalf  of  defend- 
ant, to  set  aside  the  judgment  and  to  with- 
draw the  order  for  the  sale  of  the  attached 
property.  The  same  grounds  were  assigned 
in  support  of  each  motion,  and  the  claim  of 
the  protection  of  the  Constitution  of  the 
United  States  was  embodied  in  the  third 
n^und,  by  the  assertion  that  a  statute  of 
Kansas,    upon    which    the    judgment   com- 

flained  of  wajB  based,  violated  the  1st  and 
d  sections  of  the  4th  article  of,  and  the 
provisions  of,  the  14th  Amendment  to  the 
Constitution  of  the  United  States.  The 
motions  were  overruled,  and  the  "decision 
and  judgment"  was  subsequently  affirmed 
by  the  supreme  court  of  Kansas.  62  Kan. 
653,  64  Pac.  28.  By  writ  of  error  the  cause 
was  then  brought  to  this  court.  The  orig- 
inal defendant  in  error  having  died,  Anna 
O.  Park  has  been  substituted  as  defendant 
in  error. 

Mr.  L.  F.  Bird  argued  the  cause,  and, 
with  Mr,  C.  F,  Hutchinga,  filed  a  brief  for 
plaintiff  in  error: 

The  claijn  of  Federal  right  was  raised  in 
the  supreme  court  of  the  state,  if  not  before 
that,  and  was  decided  by  that  court,  and  that 
is  all  that  is  required. 

Sully  V.  American  Kat.  Bank,  178  U.  S. 
289,  44  L.  cd.  1072,  20  Sup.  Ct.  Rep.  935; 
St,  Louis  Consolidated  Coal  Co,  v.  Illinois, 
187  U.  8. 


185  U.  S.  203,  46  L.  ed.  872,  22  Sup.  Ct  Rep. 
616;  Endowment  d  Benev.  Asso.  v.  Kansas^ 
120  U.  S.  103,  30  L.  ed.  593,  7  Sup.  Ct.  Rep. 
499;  Clark  v.  Pennsylvania y  128  U.  S.  395, 
32  L.  ed.  487,  9  Sup.  Ct  Rep.  2,  113;  Ken- 
nebec d  P.  It.  Co,  V.  Portland  d  K,  R.  Co, 
14  Wall.  23,  20  L.  ed.  850;  Chicago,  B.  d  Q. 
R.  Co,  V.  Chicago,  166  U  S.  226,  41  L.  ed. 
979,  17  Sup.  Ct  Rep.  581;  Rothschild  v. 
Knight,  184  U.  S.  334,  40  L.  ed.  573,  22  Sup. 
Ct  Rep.  391;  Mallett  v.  North  Carolina, 
181  U.  S.  589,  45  L.  ed.  1015,  21  Sup.  Ct. 
Rep.  730;  Oreen  Buy  d  M.  Canal  Co,  v. 
Patten  Paper  Co.  172  U.  S.  58,  43  L.  ed.  364, 
19  Sup.  Ct  Rep.  97;  Blythe  v.  Hinckleyr 
180  U.  8.  333,  45  L.  ed.  557,  21  Sup.  Ct  Rep. 
390;  Crapo  v.  Kelly,  16  Wall.  610,  21  L.  ed* 
430;  TfeiD  York  C,  d  H,  R.  R,  Co,  v.  New 
York,  186  U.  S.  269,  46  L.  ed.  1158,  22  Sup. 
Ct.  Rep.  916. 

A  Federal  questioq  .is  presented  by  a  con- 
tention that  due  effect  to  a  decree  of  a  Fed- 
eral court  was  denied  by  the  action  of  the 
court  below  in  sustaining  a  plea  of  res  judi- 
cata predicated  on  a  decree  of  such  Federal 
court,  where  a  determination  whether  the 
court  correctly  applied  the  plea  necessitates 
deciding  whether  by  sustaining  such  plea 
rights  were  denied  which  were  vested  imder 
another  decree  of  the  Federal  court 

National  Foundry  d  Pipe  Works  v.  Ocont<y 
City  Water  Supply  Co.  183  U.  S.  216,  46 
L.  cd.  157,  22  Sup.  Ct.  Rep.  111. 

A  writ  of  error  to  review  a  judgment  of  a 
state  court  ousting  a  corporation  from  its 
franchise  for  violation  of  the  statutes  of  the 
state  relating  to  the  manufacture  and  sale 
of  oleomargarine  will  not  be  dismissed  on 
the  ground  that  adequate  support  for  the 
judgment  irrespective  of  any  substantial 
Federal  question,  is  afforded  by  the  finding 
of  the  state  court  that  the  corporation  had 
violated  &  statute  in  refusing  to  furnish 
samples  as  therein  required,  where  the  judg- 
ment of  the  court  was  based  upon  the  con- 
sideration given  by  it  to  all  the  asserted 
violations  of  the  statutes  jointly,  which  stat- 
utes were  contended  to  be  repugnant  to  the 
Constitution  of  the  United  States. 

Capital  City  Dairy  Co.  v.  Ohio,  183  U.  S. 
238,  46  L.  ed.  171,  22  Sup.  Ct.  Rep.  120. 

The  fact  that  a  state  court  in  deciding  a 
Federal  question  erroneously  declares  that 
no  Federal  question  exists  does  not  preclude 
a  review  of  its  decision  on  writ  of  error  from 
the  Supreme  Court  of  the  United  States. 

Missouri,  K.  d  T.  R.  Co.  v.  Elliott,  184 
U.  S.  695,  46  L.  ed.  763,  22  Sup.  Ct  Rep. 
937 ;  Andei'son  v.  Carkins,  135  U.  S.  483,  34 
L.  ed.  272,  16  Sup.  Ct.  Rep.  905;  Columbia 
Water  Power  Co.  v.  Columbia  Electric 
Street  R.  Light  d  P.  Co.  172  U.  S.  475,  4a 
L.  ed.  521,  19  Sup.  Ct  Rep.  247;  First  Nat, 
Bank  v.  Anderson,  172  U  S.  573,  43  L.  ed. 
558,  19  Sup.  Ct.  Rep.  284;  Logan  County 
Nat.  Bank  v.  Totcnsend,  139  U  S.  67,  35  L. 
ed.  107,  11  Sup.  Ct  Rep.  496. 

Mr.  J.  F.  Tnfta  argued  the  cause,  and, 
with  Messrs.  Jackson  d  Jackson,  filed  a  brief 
for  defendant  in  error: 

The  attempt  tc  raise  the  claimed  Federal 
question  was  made  too  late. 
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ficudder  v.  Coler,  175  U.  S.  32,  44  L.  ed. 
«2,  20  Sup.  Ct  Rep.  26. 

When  first  raised  on  petition  for  rehearing 
it  is  too  late. 

Turner  v.  Richardson,  180  U.  S.  87,  45 
L.  ed.  438,  21  Sup.  Ct.  Rep.  295;  Boston 
Bldg,  &  L.  Asso,  v.  ^^elling,  181  U.  S.  47, 
45  L.  ed.  739,  21  Sup.  Ct.  Rep.  531;  Meyer 
V.  Richmond,  172  U.  S.  82,  43  L.  ed.  374,  10 
Sup.  Ct.  Rep.  106. 

When  raised  on  second  appeal  it  is  too 
late. 

Yazoo  d  M,  Valley  R.  Co,  v.  Adams;  180 
XJ.  S.  1,  45  L.  ed.  395,  21  Sup.  Ct.  Rep.  240; 
Union  Mut.  L.  Ins,  Co,  v.  Kirchofff  169  U.  S. 
103,  42  L.  ed.  677,  18  Sup.  Ct.  Rep.  260. 

A  definite  issue  aa  to  the  xalidi^  of  the 
«tatute  must  be  distinctly  deduciCri^  from  the 
record,  before  it  can  be  held  that  a  Federal 
question  was  nlisposed  of  by  the  decision. 

Powell  Y,  BrunstoicU  County,  160  U.  S. 
433,  37  L.  ed.  1134,  14  Sup.  Ct.  Rep.  166. 

To  authorize  the  review  cKf  a  state  judg- 
ment it  must  appear  that  the  decision  of  a 
Federal  question  was  necessary  to  the  deter- 
mination of  the  case,  and  was  actually  de- 
cided. 

Endotomeni  d  Benev,  Asso.  ▼.  Kansas,  120 
U.  S.  103,  30  L.  ed.  593,  7  Sup.  Ct  Rep.  499 ; 
Church  Y,  Kelsey,  121  U.  S.  282,  30  L.  ed. 
^0,  7  Sup.  Ct.  Rep.  897;  Clark  t.  Penn- 
sylvania,  128  U.  S.  395,  32  L.  ed.  487,  9  Sup. 
Ot.  Rep.  2,  113;  New  Orleans  Water  Works 
Co,  V.  Louisiana  Sugar  Ref,  Co,  125  U.  S. 
18,  31  L.  ed.  607,  8  Sup.  Ct.  Rep.  741. 

To  give  this  court  jurisdiction  of  a  writ 
4>f  error  to  a  state  court  it  must  appear 
affirmatively,  not  only  that  a  Federal  ques- 
tion wajs  presented  for  decision  by  the  state 
court,  but  that  its  decision  was  necessary  to 
the  determination  of  the  cause,  or  wajs  de- 
cided, or  that  the  judgment  as  rendered 
could  not  have  been  rendered  without  decid- 
ing it. 

Eustis  ▼.  Bolles,  150  U.  S.  361,  37  L.  ed. 
1111,  14  Sup.  Ct  Rep.  131;  Cook  County 
T.  Calumet  d  C,  Canal  d  Dock  Co,  138  U.  S. 
«35,  34  L.  ed.  1110,  11  Sup.  Ct.  Rep.  435; 
Klinger  v.  MissouH,  13  Wall.  257,  20  L.  ed. 
«35;  Jenkins  v.  Lou:enthal,  110  U.  S.  222,  28 
L.  ed.  129,  3  Sup.  Ct  Rep.  638;  Egan  v. 
Hart,  165  U.  8.  188,  41  L.  ed.  680,  17  Sup. 
€t  Rep.  300;  Castillo  v.  il/cConnico,  168 
U.  S.  674,  42  L.  ed.  622,  18  Sup.  Ct  Rep. 
229. 

Even  though  a  Federal  question  was  pre- 
sented and  decided,  this  court  will  not  enter- 
tain jurisdiction  of  a  state  jud^ent  if,  be- 
flides  the  Federal  question  decided  by  the 
state  court,  there  is  another  and  distinct 
^ound  on  which  the  judgment  can  be  sus- 
tained. 

Kenfieheo  d  P,  R,  Co.  ▼.  Portland  d  K. 
R.  Co,  14  Wall.  23,  20  L.  ed.  850 ;  Rector  v. 
Ashley,  6  Wall.  142,  18  L.  ed.  723;  Gibson 
r,  Chouteau,  8  Wall.  314,  19  L.  ed.  317; 
Johnson  v.  Risk,  137  U.  S.  300,  34  L.  ed.  683, 
11  Sup.  Ct  Rep.  Ill;  Hopkins  v.  McLure, 
133  U.  S.  380,  33  L.  ed.  660,  10  Sup.  Ct  Rep. 
407 :  Hale  v.  Akers,  132  U.  S.  554,  33  L.  ed. 
442,  10  Sup.  Ct  Rep.  171;  Hale  v.  Lewis, 
181  U.  S.  473,  45  L.  ed.  959,  21  Sup.  Ct  Rep. 
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677;  New  York  C.  d  H,  R,  R,  Co,  v.  New 
York,  186  U.-S.  269,  46  L.  ed.  1158,  22  Sup. 
Ct.  Rep.  916. 

When  the  state  court  has  rendered  its 
decision  on  a  local  or  state  question  or  a  gen- 
eral law,  the  logical  course  for  this  court  is 
to  dismiss  the  writ  of  error. 

8t,  Louis,  C,  G,  d  Ft,  8,  R,  Co,  v.  Mis- 
souH,  156  U.  S.  478,  39  L.  ed.  502,  15  Sup. 
Ct  Rep.  443. 

A  decision  of  a  state  court  based  on  estojK* 
pel  involves  no  Federal  question. 

Weyerhaueser  v.  Minnesota,  176  U.  8.  550« 
44  L.  ed.  583,  20  Sup.  Ct  Rep.  485. 

Nor  when  based  on  laches. 

Pittsburgh  d  L,  A,  Iron  Co.  ▼.  Cleveland 
Iron  Min.  Co,  178  U.  S.  270,  44  L.  ed.  1065, 
20  Sup.  Ct.  Rep.  931;  Moran  v.  Horsky,  178 
U.  S.  205,  44  L.  ed.  1038,  20  Sup.  Ct  Rep. 
856. 

The  decision  of  the  state  court  having  been 
upon  the  state  statute  and  general  law,  and 
being  sustained  thereby,  this  court  will  not 
review  the  decision,  even  though  there  was 
an  attempt  to  raise  a  Federal  question. 

Eustis  V.  Bolles,  150  U.  S.  361,  37  L.  ed. 
1111,  14  Sup.  Ct.  Rep.  131;  De  SauSsure  v. 
Gaillard,  127  U.  S.  216,  32  L.  ed.  125,  8  Sup. 
Ct  Rep.  1053. 

Mr.  Justice  White,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

A  motion  has  been  made  to  dismiss  th« 
writ  of  error  upon  the  ground  that  no  Fed- 
eral question  is  presented  by  the  record,  it 
being  claimed  that  the  decision  and  judg- 
ment of  the  supreme  court  of  Kansas  sought 
to  be  reviewed  was  based  solely  upon  a  con- 
sideration of  local  statutes  and  the  deter- 
mination of  a  question  of  general  law,  viz.^ 
the  effect  as  res  judicata  of  a  judgment  of 
a  court  of  Kansas.  But  as  the  claim  of  the 
benefit  of  the  Constitution  of  the  United 
States  was  specially  made  in  the  motions, 
and  was  passed  upon  adversely  to  the  moving 
party,  it  follows  that  a  Federal  question  ex- 
ists in  this  record,  and  the  motion  to  dis- 
miss is  therefore  overruled.  Missouri,  K,  d 
T.  R,  Co.  v.  Elliott,  184  U.  S.  534,  46  L.  ed. 
676,  22  Sup.  Ct  Rep.  446. 

The  specifications  of  error  now  relied 
upon  are  thus  stated  in  the  brief  of  counsel 
for  plaintiff  in  error : 

"First  Under  the  Constitution  and  laws 
of  the  siate  of  Kansas,  an  executor,  resi- 
dent in  the  state  of  Kansas,  could  be  sued 
in  a  district  court  of  the  state,  but  the  prop- 
erty in  his  charge  could  not  be  attached, 
nor  sold  on  execution. 

"Second.  Under  the  Constitution  and  stat- 
utes of  the  state  of  Kansas,  no  authority 
exists  for  attaching  the  property  in  charge 
of  a  nonresident  executor. 

"Third.  Section  203  of  the  executors'  and 
administrators'  act  (Kan.  Gen.  Stat  1889, 
t[  2989),  as  construed  and  upheld  in  this 
case,  is  in  violation  of  f  2,  art  4,  of  the 
Constitution  of  the  United  States,  in  that  it 
does  not  accord  to  the  plaintiff  in  error  nu<i 
liis  predecessor,  citizens  of  the  state  of  New 
Jersey,  all  the  privileges  and  immunities  of 
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«n  executor  resident  in  the  state  of  Kansas. 
U.  S.  Const,  art  4,  f  2. 

"Fourth.  Section  203  of  the  executors* 
and  administrators'  act  (Kan.  Gen.  Stat. 
1889,  f  2089),  as  construed  and  upheld  in 
this  case,  is  in  violation  of  the  14th  Amend- 
ment to  the  Constitution  of  the  United 
fSSl]  States,  in  that  it  abridges  the  privileges  *of 
the  plaintiff  in  error  and  his  predecessor, 
citizens  of  the  United  States,  and  their  im- 
munity from  suit  by  attachment,  and  de- 
prives them  of  their  property  without  due 
process  of  law,  and  denies  them  the  equal 
protection  of  the  laws. 

"Fifth.  The  right  of  the  plaintiff  in  error, 
«nd  his  predecessors,  citizens  of  the  state 
of  New  Jersey,  to  act  as  executors  of  the  es- 
-tate  of  George  Manley,  deceased,  is  a  privi- 
lege, and  the  exemption  of  an  executor,  not 
A  resident  in  the  state  of  Kajosas,  from  suits 
l)y  attachment,  is  an  immunity  which  is 
^laranteed  by  fi  2,  art.  4,  Constitution  of 
11  ic  United  States,  and  the  same  were  denied 
t^  the  decision  of  the  supreme  court  of  Kan- 
«a8  in  this  case." 

The  first  and  second  propositions,  it  is 
manifest,  simply  invite  a  consideration  of 
the  Constitution  and  laws  of  the  state  of 
Kansas;  and,  consequently,  the  construc- 
tion adopted  by  the  supreme  court  of  Kan- 
sas of  the  pertinent  provisions  of  such  Con- 
stitution and  laws,  is  binding  upon  this 
•court  as  a  decision  upon  a  matter  of  purely 
local  law,  not  presenting  a  Federal  ques- 
tion. We  must  accept,  ^en,  as  undeniable 
the  ruling  of  the  highest  court  of  Kansas, 
that  under  the  Cbnstitution  and  statutes  of 
Kansas  real  estate  situated  in  that  state,  the 
title  to  which  was  vested  in  a  nonresident 
^executor,  to  whom  letters  testamentary  had 
been  issued  by  a  court  of  another  jurisdic- 
tion, might  be  attached  and  sold,  in  an  ac- 
tion of  debt  against  the  nonresident  executor. 

The  remaining  propositions  assail  the  va- 
lidity, under  the  Constitution  of  the  United 
States,  of  the  statute  of  Kansas  (Kan.  Gen. 
Stat.  1889,  f  2989;  Kan.  Gen.  Stat.  1897, 
•chap.  107,  fi  147),  as  thus  construed  by  the 
supreme  court  of  Kansas.  The  section  in 
question  upon  which  the  judgment  com- 
plained of  was  based  is  as  follows : 

*'An  executor  or  administrator  duly  ap- 
pointed in  any  otiier  state  or  county  nfiay 
sue  or  be  sued  in  any  court  in  this  state,  in 
his  capacity  of  executor  or  administrator, 
in  like  manner  and  under  like  restrictions  as 
a  nonresident  may  sue  or  be  sued." 

This  section  was  held  to  authorize  an  at- 
tachment of  property  in  an  action  against 
a  nonresident  executor,  precisely  as  in  ordi- 
nary actions  a^inst  nonresidents, 
f  552]  *Now,  the  claimed  nullity  of  the  judgment 
assailed  was  based  upon  the  alleged  invalid- 
ity of  the  Kansas  statute  above  quoted,  as 
respected  the  Constitution  of  the  United 
States,  in  this,  that  as  an  executor  resident 
in  y<^t»Man»  possessed  the  privilege  or  immu- 
nity of  not  being  subject  to  suit  by  attach- 
ment of  property,  a  like  privilege  or  im- 
munity within  the  state  of  Kansas  was 
vested  by  the  Constitution  of  the  United 
States  in  executors  who  were  not  residents 
4}t  Kansas,  and  the  refusal  of  the  state  of 
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Kansas  to  accord  such  privil^;e  or  immu- 
nity to  a  nonresident  executor,  and  the  sub* 
jecting  him  to  the  operation  of  attach- 
ment laws,  deprived  the  foreign  executor  of 
his  property  without  due  process  of  law, 
and  denied  him  the  equal  protection  of  the 
laws.  But  it  is  obvious,  we  think,  under 
the  circumstances  disclosed  in  this  record, 
that  the  protection  of  the  Constitution  of 
the  United  States  could  not  be  successfully 
invoked  to  annul  the  judgment  here  com- 
plained of  on  the  theory  that  such  judgment 
was  absolutely  void  and  of  no  effect  under 
the  Constitution  of  the  United  States.  This 
results  from  the  consideration  that  no  claim 
to  the  protection  of  the  Constitution  of  the 
United  States  was  set  up  in  any  form  in  the 
proceedings  had  in  the  state  court  which  re- 
sulted in  the  judnnent  complained  of,  and 
for  such  reason,  if  that  judgment  had  been 
brought  to  this  court  for  review,  it  would 
have  been  its  duty — having  in  mind  the  pro- 
visions of  §  709  of  the  Revised'  Statutes  [U. 
S.  Comp.  Stat.  1901,  p.  575]— -to  affirm  the 
judgment  and  recognize  its  binding  force, 
because  no  Federal  question  was  raised.  A 
domestic  judgment  of  a  state  court  whose 
validity  it  would  have  been  the  duty  of  this 
court  to  uphold,  on  direct  proceedings  to  ob- 
tain a  reversal  of  such  judgment,  manifestly 
should  be  treated  by  courts  of  the  United 
States,  so  far  as  relates  to  Federal  questions 
which  existed  at  the  time  the  action  was 
commenced  in  which  tiie  iudgment  was  ren- 
dered, as  valid  between  the  parties  to  such 
judgment.  We  could  not  hold  to  the  con- 
trary without  saying  that  a  Federal  defense 
which  could  not  be  availed  of  unless  raised 
before  judgment  was  yet  efficacious,  al- 
though not  raised,  to  avoid  the  judgment 
when  rendered.  This  would  necessarily  de- 
clare a  plain  contradiction  in  terms.  As 
the  authority  conferred  by  Kansas  upon  her 
courts  was  to  set  aside  *void  judgments, [553] 
provisions  of  the  Constitution  of  the  United 
States  which  would  have  been  available  if 
pleaded  or  otherwise  presented  in  the  state 
courts  as  a  defense  in  the  proceedings  in  the 
ori«final  action  to  defeat  the  recovery  of  a 
valid  judgment  cannot,  when  the  opportu- 
nity has  not  been  availed  of  and  the  judg- 
ment has  become  a  finality,  be  resorted  to  as 
establishing  that  in  fact  the  judgment  pos- 
sessed no  binding  force  or  efficacy  whatever. 
Judgment  affirmed. 

LONE  WOLF,  Principal  Chief  of  the  Kio- 
was,  et  at.,  Appta., 

V. 

ETUAN  A.  HITCHCOCK,  Secretary  of  the 

Interior,  et  al. 

(See  S.  C.  Reporter's  ed.  558-568.) 

Indians — power  of  Congress  over  tribal  reUih 
tions  and  lands — effect  of  prior  treaty. 

The  plenary  power  of  Congress  over  the  tri- 
bal   relations    and    lands    of    the    confed- 

Note. — On  Federal  control  over  the  Indians 
— see  note  to  Worcester  v.  Qeorgla,  8  L.  ed.  U. 
S.  484. 

On  the  construction  and  operation  of  treaties 
— see  note  to  United  States  v.  The  Amlstad,  10 
L.  ed.  U.  8.  826. 
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eratcd  tribes  of  KIowa»  Comanche,  and 
Apncbe  Indianfi  could  not  be  so  limited  by 
any  of  the  proyislomi  of  a  treaty  with  such 
Indians  as  to  preclude  the  enactment  by 
Congress  of  the  act  of  June  6.  1900  (31 
Stat,  at  L.  677.  chap.  813).  providing  for  al- 
lotments to  the  Indians  In  severalty  out  of 
the  lands  held  In  common  within  the  reser- 
TStlon.  and  purporting  to  give  an  adequate 
cooHlderation  for  the  surplus  lands  not  al- 
lotted omong  the  Indians  or  reserved  for 
their  benefit. 

[No.  275.] 

Argued  October  25,  1902.    Decided  January 

5,  1003. 

APPEAL  from  the  Court  of  Appeals  of  Uie 
District  of  Columbia  to  review  a  decree 
which  afTirmed  a  decree  of  the  Supreme 
Court  of  the  District  in  favor  of  defendants 
in  a  suit  to  enjoin  the  carrying  into  effect 
of  the  act  of  Congress  t>f  June  6,  1000  (31 
Stat,  at  L.  077,  chap.  813),  dealing  witli  the 
disposition  of  tribal  property  of  the  Kiowa, 
Comanche,  and  Apache  Indians.  Affirmed. 
See  same  case  below^  19  App.  D.  C.  315. 

Statement  by  Mr.  Justice  IXHiites 
In  1867  a  treaty  was  concluded  with  the 
Kiowa  and  Comanche  tribes  of  Indians,  and 
such  other  friendly  tribes  as  might  be 
united  with  them,  setting  apart  a  reserva- 
tion ior  the  use  of  such  Indians.  By  a  sep- 
arate treaty  the  Apache  tribe  of  Indians 
was  incorporated  with  the  two  former- 
named,  and  became  entitled  to  share  in  the 
benefits  of  the  reservation.  16  Stat,  at 
L.  581,  580. 

The  first-named  treaty  is  usually  called 
the  Medicine  Lodge  treaty.  By  the  sixth 
article  thereof  it  was  provided  that  heads 
of  families  might  select  a  tract  of  land  with- 
in the  reservation,  not  exceeding  320  acres 
in  extent,  which  should  thereafter  cease  to 
be  held  in  common,  and  should  be  for  the 
exclusive  possession  of  the  Indian  making 
the  selection,  so  long  as  he  or  his  family 
might  continue  to  cultivate  the  land.  The 
twelfth  article  of  the  treaty  was  as  follows: 

"Article  12.  No  treaty  lor  the  cession  of 
any  portion  or  part  of  the  reservation  here- 
in described,  which  may  be  held  in  common, 
shall  be  of  any  validity  or  force  as  against 
the  said  Indians,  unless  executed  and  signed 
by  at  least  three  fourths  of  all  the  adult 
male  Indians  occupying  the  same,  and  no 
cession  by  the  tribe  shall  be  understood  or 
construed  in  such  manner  as  to  deprive, 
without  his  consent,  any  individual  member 
of  the  tribe  of  his  rights  to  any  tract  of 
land  selected  by  him  as  provided  in  article 
3  [6]  of  this  treaty.*' 

The  three  tribes  settled  under  the  treaties 
upon  the  described  land.  On  October  6, 
1892,  456  male  adult  members  of  the  con- 
federated tribes  signed,  with  three  commis- 
sioners representing  the  United  States,  an 
agreement  concerning  the  reservation.  The 
India^i  agent,  in  a  certificate  appended  to 
the  agreement,  represented  that  there  were 
then  502  male  adults  in  the  three  tribes. 
Senate  Ex.  Doc.  No.  27,  62d  Congress,  sec- 
[555]  ond  session,  *page  17.  Four  hundred  and 
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Pfty-six  male  adults  therefore  constituted 
more  than  three  fourths  of  the  certified 
number  of  total  male  adults  in  the  three 
tribes.  In  form  the  agreement  was  a  pro- 
loosed  treaty,  the  terms  of  which,  in  sub- 
stance, provided  for  a  surrender  to  the 
Tuited  States  of  the  rights  of  the  tribes  iu 
the  resen^ation,  for  allotments  out  of  such 
lands  to  tlie  Indians  in  severalty,  the  fee 
simple  title  to  be  conveyed  to  the  allotteea 
or  their  heirs  after  the  expiration  of  twen- 
ty-five years;  and  the  payment  or  setting^ 
npart  for  the  benefit  of  Uie  tribes  of  $2,000,- 
000  a3  the  consideration  for  the  surplus  of 
hind  over  and  above  the  allotments  which 
might  be  made  to  the  Indians.  It  was  pro- 
vided that  sundry  named  friends  of  the  In- 
dians (among  such  persons  being  the  In- 
dian agent  and  an  army  officer)  "should 
each  be  entitled  to  all  the  benefits,  in  land 
only  conferred  under  this  agreement,  the 
same  as  if  members  of  said  tribes."  Elim- 
inating 350,000  acres  of  mountainous  land^ 
the  quantity  of  surplus  lands  suitable  for 
farming  and  gracing  purposes  was  esti- 
mated at  2,150,000  acres.  Concerning  the 
payment  to  be  made  for  these  surplus  lands,, 
the  commission,  in  their  report  to  the  Pres- 
ident announcing  the  termination  of  the 
negotiations,  said  (Senate  Ex.  Doc.  No.  17, 
second  session,  52d  Congress) : 

*'In  this  connection  it  is  proper  to  add 
that  the  commission  asreed  with  the  Indi- 
ans to  incorporate  the  following  in  their  re- 
port, which  is  now  done: 

''The  Indians  upon  this  reservation  seem 
to  believe  (but  whether  from  an  exercise  of 
tlieir  own  judgment  or  from  the  advice  of 
others  the  commission  cannot  determine) 
that  their  surplus  land  is  worth  two  and 
one-half  million  dollars,  and  Congress  may 
be  induced  to  give  them  that  much  for  it. 
Therefore,  in  compliance  with  their  request, 
we  report  that  they  desire  to  be  beard 
through  an  attorney  and  a  delegation  to  ' 
Washington  upon  that  question,  the  agree- 
ment signed,  however,  to  be  e/Tective  upon 
ratification  no  matter  what  Congress  may 
do  with  their  appeal  for  the  extra  half  mil- 
lion dollars." 

In  tiansmitting  the  agreement  to  the  Sec- 
retaiy  of  tlie  Interior,  the  Commissioner  of 
Indian  Affairs  said: 

"The  price  paid,  while  considerably  in  ex- 
cess of  that  paid  *to  the  Cheyennee  and  Ara-[556) 
pahoes,  seems  to  be  fair  and  reasonable,  both 
to  the  government  and  the  Indians,  the  land 
being  <K)ubtless  of  better  quality  than  that 
in  the  Cheyenne  and  Arapahoe  reservation.'* 

Attention  was  directed  to  the  provision 
in  the  agreement  in  favor  of  the  Indian 
agent  and  an  army  officer,  and  it  was  sug- 
gested that  to  permit  them  to  avail  tliercof 
would  establish  a  bad  precedent. 

Soon  after  the  bignifig  of  the  foregoing 
agreement  it  was  claimed  by  the  Indian^s 
that  their  assent  had  been  obtained  by 
fraudulent  misrepresentations  of  its  terms 
by  the  interpreters,  and  it  was  asserted  that 
the  agreement  should  not  be  held  binding 
*  upon  the  tribes  because  three  fourths  of  the 
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mdult  male  members  had  not  assented  there- 
to, as  was  required  by  the  twelf^  article  of 
the  Medicine  Lodge  treaty. 

Obvious^,  in  consequence  of  the  policy 
embodied  in  §  2079  of  the  Revised  Statutes, 
•departing  from  the  former  custom  of  deal- 
ing with  Indian  affairs  by  treaty  and  pro- 
Tiding  for  legislative  action  on  such  sub- 
jects, various  bills  were  introduced  in  both 
Houses  of  Congress  designed  to  give  legal 
effect  to  the  agreement  made  by  the  Indi- 
ans in  1892.  These  bills  were  referred  to 
the  proper  committee,  and  before  such  com- 
mittees the  Indians  presented  their  objec- 
tions to  the  propriety  of  giving  effect  to  the 
agreement.  U.  K.  Doc.  No.  431,  55th  Con- 
gress, second  session.  In  1898  the  Com- 
mittee on  Indian  Affairs  of  the  House  of 
Representatives  unanimously  reported  a 
Inli  for  the  execution  of  the  agreement 
made  with  the  Indians.  The  report  of  the 
committee  recited  that  a  favorable  conclu- 
sion had  been  reached  by  the  committee 
^after  the  fullest  hearings  from  delegations 
of  the  Indian  tribes  and  all  parties  at  in- 
terest." H.  R.  Doc.  No.  419,  first  session, 
56th  CiMigress,  p.  5. 

The  bill  thus  reported  did  not  exactly 
conform  to  the  agreement  as  signed  by  the 
Indians.  It  modified  the  agreement  by 
changing  the  time  for  making  the  allot- 
ments, and  it  also  provided  that  U^e  pro- 
ceeds of  the  surplus  lands  remaining  after 
allotments  to  the  Indians  should  be  held  to 
await  the  judicial  decision  of  a  claim  as- 
(6S7]seiied  by  the  Choctaw  and  Chickasaw*  tribes 
of  Indians  to  the  surplus  lands.  This  claim 
was  based  upon  a  treaty  made  in  1866,  by 
which  the  two  tribes  ceded  the  reservation 
in  question,  it  being  contended  that  the 
lands  were  impressed  with  a  trust  in  favor 
of  the  ceding  tribes,  and  that  whenever  the 
reservation  was  abandoned,  so  much  of  it 
as  was  not  allotted  to  the  confederated  In- 
dians of  the  Comanche,  Kiowa,  and  Apache 
tribes  reverted  to  the  Choctaws  and  Chicka- 
saws. 

The  bill  just  referred  to  passed  the  House 
of  Representatives  on  May  16,  1898.  31st 
Cong.  Rec.  p.  4947.  When  the  bill  reached 
the  Senate  that  body,  on  January  25,  1899, 
adopted  a  resolution  calling  upon  the  Sec- 
retary of  the  Interior  for  information  as  to 
whether  the  signatures  attached  to  the 
agreement  comprised  three  fourths  of  the 
male  adults  of  the  tribes.  In  response  the 
Secretary  of  the  Interior  informed  the  Sen- 
ate, under  date  of  January  28,  1899,  that 
the  records  of  the  department  "failed  to 
show  a  census  of  these  Indians  for  the  year 
1892,"  but  that  "from  a  roll  used  in  making 
a  payment  to  them  in  January  and  Febru- 
ary, 1893,  it  appeared  that  there  were  725 
males  over  eighteen  years  of  age,  of  whom 
<539  were  twenty-one  years  and  over."  The 
Secretary  further  called  attention  to  the 
fact  that  by  the  a;?reement  of  1892  a  right 
of  selection  was  conferred  upon  each  mem- 
ber of  the  tribes  over  eighteen  years  of  age, 
and  observed: 

"If  eighteen  years  and  over  be  held  to  be 
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the  legal  age  of  those  who  were  authorized 
to. sign  the  agreement,  the  number  of  per- 
Hons  who  actually  signed  was  87  less  tJian 
three  fourths  of  the  adult  male  membei*- 
dhip  of  the  tiibes;  and  if  twenty-one  yeais 
be  held  to  be  the  minimum  age,  then  23  less 
than  three  fourths  signed  the  agreement. 
in  either  event,  less  than  three  fourths  of 
the  male  adults  appear  to  have  so  signed." 

With  this  information  before  it  the  bill 
was  favorably  reported  by  the  Committee 
on  Indian  Affairs  of  the  Senate,  but  did 
not  pass  tliat  body. 

At  the  first  session  of  the  following  Con- 
gress (the  Fifty -sixth)  bills  were  intro- 
duced in  both  tl)e  Senate  and  House  of  Rep- 
resentatives substantially  like  that  which 
has  just  been  noticed.  Senate,  1352;  H.  R. 
905. 

*In  the  meanwhile,  about  October,  1899, [558] 
the  Indians  had,  at  a  general  council  at 
which  571  male  adults  of  the  tribes  pur- 
ported to  be  present,  protested  against  the 
execution  of  the  provisions  of  the  agree- 
ment of  1892,  and  adopted  a  memorial  to 
Congress,  praying  that  that  body  should  not 
give  effect  to  the  agreement.  This  memori- 
al was  forwarded  to  the  Secretary  of  the 
Interior  by  the  Commissioner  of  Indian  Af- 
fairs with  lengthy  comments,  pointing  out 
the  fact  that  the  Indians  claimed  that'their 
signatures  to  the  agreement  had  been  pro- 
cured by  fraud,  and  that  the  legal  number 
of  Indians  had  not  signed  the  agreetpent, 
and  that  the  previous  bills  and  bills  then 
pending  contemplated  modification  of  the 
agreement  in  important  particulars  without 
the  consent  of  the  Indians.  This  communi- 
cation from  the  Commissioner  of  Indian  Af- 
fairs, together  with  the  memorial  of  the 
Indians,  were  transmitted  by  the  Secretary 
of  the  Interior  to  Congress.  Senate  Doc. 
No.  76;  H.  R.  Doc.  No.  333;  first  session, 
Fifty-sixth  Congress.  Attention  was  called 
to  the  fact  that  although  by  the  agreement 
of  October  6,  1892,  one  half  of  each  allot- 
ment was  contemplated  to  be  agricultural 
land,  there  was  only  sufficient  agricultural 
land  in  the  entire  reservation  to  average  30 
acres  per  Indian.  After  'setting  out  tlie 
charges  of  fraud  and  complaints  respecting 
the  proposed  amendments  designed  to  be 
made  to  the  agreement,  as  above  stat^,  par- 
ticular complaint  was  made  of  the  provi- 
sion In  the  agreement  of  1892  as  to  allot- 
ments in  severalty  among  the  Indians  of 
lands  for  agricultural  purposes.  After  re- 
citing that  u\e  tribal  lands  were  not  adapted 
to  such  purposes,  but  were  suitable  for 
graring,  the  memorial  proceeded  as  follovrs: 

"Wc  submit  that  the  provision  for  lands 
to  be  allotted  to  us  under  this  treaty  are 
insutTicient,  because  it  is  evident  we  cannot, 
on  account  of  the  climate  of  our  section, 
which  renders  the  maturity  of  crops  uncer- 
tain, become  a  siiccessful  farming  communi- 
ty; that  we,  or  whoever  else  occupies  theeo 
lands,  will  have  to  depend  upon  the  cattle 
industry  for  revenue  and  support.  And  we 
therefore  pray,  if  we  cannot  be  granted  the 
privilege  of  keeping  our  reservation  under 
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t))e  treaty  made  with  us  in  18G8,  and  knowii 
as  the  Medicine  Lodge  treaty,  that  authority 
[659]  *be  granted  for  the  consideration  of  a  new 
treaty  that  will  make  the  allowance  of  land 
to  be  allotted  to  us  sufficient  for  us  to  graze 
upon  it  enough  stock  cattle,  the  increase 
from  which  we  can  market  for  support  of 
ourselves  and  families." 

Witli  the  papers  ^ust  referred  to  before 
it,  the  House  Committee  on  Indian  Affairs, 
in  February,  1900,  favorably  reported  a  bill 
to  give  effect  to  the  agreement  of  1892. 

On  January  19,  1900,  an  act  was  passed 
by  the  Senate,  entitled  "An  Act  to  Ratify 
an  Agreement  Made  with  the  Indians  of 
the  Fort  Uall  Indian  Reservation  in  Idaho, 
and  Making  an  Appropriation  to  Carry  the 
Same  into  Effect.*'  In  February,  1900,  the 
House  Committee  on  Indian  Affairs,  having 
before  it  the  memorial  of  the  Indians  trans- 
mitted by  the  Secretary  of  the  Interior,  and 
also  having  for  consideration  the  Senate 
bill  just  alluded  to,  reported  that  bill  back 
to  the  House  favorably,  with  certain  amend- 
ments. H.  R.  Doc.  Mo.  419,  5Gth  Congress, 
first  session.  One  of  such  amendments 
consisted  in  adding  to  the  bill  in  question, 
as  §  6,  a  provision  to  execute  the  agreement 
made  with  the  Kiowa,  Comanche,  and 
Apache  Indians  in  1892.  Although  the  bill 
thus  reported  embodied  the  execution  of  the 
agreement  last  referred  to,  the  title  of  the 
bill  was  not  changed,  and  consequently  re- 
ferred only  to  the  execution  of  the  agree- 
ment made  with  the  Indians  of  the  Fort 
Hall  reservation  in  Idaho.  The  provisions 
thus  embodied  in  §  6  of  the  bill  in  question 
substantially  conformed  to  those  contained 
in  the  bill  which  had  previously  passed  the 
House,  except  that  the  previous  enactment 
on  this  subject  was  changed  so  as  to  do 
away  with  the  necessity  for  making  to  each 
Indian  one  half  of  his  allotment  in  agricul- 
tural land  and  the  other  half  in  grazing 
land.  In  addition,  a  clause  was  inserted  in 
the  bill  providing  for  the  setting  apart  of  a 
large  amount  of  grazing  land  to  be  used  in 
common  by  the  Indians.  The  provision  in 
question  was  as  follows: 

"That  in  addition  to  the  allotment  of 
lands  to  said  Indians  as  provided  for  in  this 
agreement,  the  Secretary  of  the  Interior 
shall  set  aside  for  the  use  in  common  for 
said  Indian  tribes  480,000  acres  of  grazing 
[560]  lands,  to  be  ^selected  by  the  Secretary  of 
the  Interior,  either  in  one  or  more  tracts  as 
will  best  subserve  the  interest  of  said  In- 
dians." 

The  provision  of  the  agreement  in  favor 
of  the  Indian  agent  and  army  officer  was 
also  eliminated. 

The  bill,  moreover,  exempted  the  money 
consideration  for  the  surplus  lands  from  all 
claims  for  Indian  depredations,  and  express- 
ly provided  that  in  the  event  the  claim  of 
the  Choctaws  and  Chickasaws  was  ulti- 
mately sustained,  the  consideration  referred- 
to  should  be  subject  to  the  further  action 
of  Congress.  In  this  bill,  as  in  previous 
ones,  provision  was  made  for  allotments  to 
the  Indians,  the  opening  of  the  surplus  land 
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for  settlement,  etc.  The  bill  became  a  law 
by  concurrence  of  the  Senate  in  the  amend- 
ments adopted  by  the  House  as  just  stated. 

Thereafter,  by  acts  approved  on  January 
4,  1901  (31  SUt.  at  L.  727,  chap.  S),  March 
a,  1901  (31  Stat,  at  L.  1078,  chap.  832),  and 
March  3,  1901  (31  Stat,  at  L.  1093,  chap. 
S40),  authority  was  given  to  extend  the 
Liine  for  making  allotments  and  opening  of 
the  sui'plus  land  for  settlement  for  a  period 
not  exceeding  eight  months  from  December 
0,  1000;  appropriations  were  made  for  sur- 
veys in  connection  with  allotments  and  set- 
ting apart  of  grazing  lands;  and  authority 
was  conferred  to  establish  counties  and 
county  seats,  townsites,  etc.,  and  proclaim 
the  surplus  lands  open  for  settlement  by 
white  people. 

On  June  6,  1901,  a  bill  was  filed  on  the 
equity  side  of  the  supreme  court  of  the  Dis- 
trict of  Columbia,  wherein  Lone  Wolf  (one 
of  the  appellants  herein)  was  named  as 
complainant,  suing  for  himself  as  well  at 
for  all  other  members  of  the  confederated 
tribes  of  the  Kiowa,  Comanche,  and  Apache 
Indians,  residing  in  the  territory  of  Okla- 
homa. The  present  appellees  (the  Secre- 
tary of  the  Interior,  the  Commissioner  of 
Indian  Affairs,  and  the  Commissioner  of  the 
General  Land  Office)  were  made  respond- 
ents to  the  bill.  Subsequently,  by  an 
amendment  to  the  bill,  members  of  the  Ki- 
owa, Comanche,  and  Apache  tribes  were 
joined  with  Lone  Wolf  as  parties  complain- 
ant. 

The  bill  recited  the  establishing  and  occu- 
pancy of  the  reservation  in  Oklahotna  by 
the  confederated  tribes  of  Kiowas,  Com- 
anches,  and  Apaches,  the  signing  of  the 
agreement  of  October  6,  1892,  and  the  sub- 
sequent proceedings  which  have  been  de- 
tailed, ^culminating  in  the  passage  of  the [561] 
act  of  June  6,  1900  [31  Stat,  at  L.  677,  chap. 
813],  and  the  act  of  Congress  supplemen- 
tary to  said  act.  In  substance  it  was  further 
charged  in  the  bill  that  the  agreement  had 
not  been  signed  as  required  by  the  Medicine 
Lodge  treaty,  that  is,  by  three  fourths  of 
the  male  adult  members  of  the  tribe,  aiul 
that  the  signatures  thereto  had  been  ob- 
tained by  fraudulent  misrepresentationa 
and  concealment,  similar  to  those  recited  in 
the  memorial  signed  at  the  1899  council.  In 
addition  to  the  grievance  previously  stated 
in  the  memorial,  the  charge  was  made  that- 
the  interpreters  falsely  represented,  when 
the  said  treaty  was  being  considered  by  the 
Indians,  that  the  treaty  provided  ''for  the 
sale  of  their  surplus  lands  at  some  time  in 
the  future  at  the  price  of  $2.50  per  acre;**^ 
whereas,  in  truth  and  in  fact,  ''by  the  terms 
of  said  treaty,  only  $1.00  an  acre  is  al- 
lowed for  said  surplus  lands,"  which  sum, 
it  was  charged,  was  an  amount  far  below 
the  real  value  of  said  lands.  It  was  also 
averred  that  portions  of  the  signed  agree- 
ment liad  been  changed  by  Congress  with- 
out submitting  such  changes  to  the  In- 
dians  for  their  consideration.  Based  upon 
the  foregoing  allegations,  it  was  alleged 
that  so  much  of  said  act  of  Congress  of 
June  G,  1900,  and  so  much  of  said  acts  sup- 
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pleinentary  thereto  and  amendatory  thereof 
ma  prorided  for  the  taking  effect  of  said 
agreement,  the  allotment  of  certain  lands 
mentioned  therein  to  members  of  said  In- 
dian tribes,  the  surveying,  laying  out,  and 
platting  townsites  and  locating  county 
seats  on  said  lands,  and  the  ceding  to  the 
United  States  and  the  opening  to  settle- 
ment by  white  men  of  2,000,000  acres  of 
said  lands,  were  enacted  in  violation  of  the 
property  rights  of  the  said  Kiowa,  Co- 
maiKhe,  and  Apache  Indians,  and  if  carried 
into  effect  would  deprive  said  Indians  of 
their  lands  without  due  process  of  law,  and 
that  said  parts  of  said  acts  were  contrary 
to  the  Constitution  of  the  United  States, 
and  were  void,  and  conferred  no  right,  pow- 
er, or  duty  upon  the  respondents  to  do  or 
perform  any  of  the  acts  or  things  enjoined 
or  required  by  the  acts  of  Congress  in  queis- 
Uon.  Alleging  the  intention  of  the  respond- 
ents to  carry  into  effect  the  aforesaid 
claimed  unconstitutional  and  void  acts,  and 
asking  discovery  by  answers  to  interroga- 
tories propounded'  to  the  respondents,  the 
allowance  of  a  temporary  restraining  order, 
(562]and  a  final  decree  ^awarding  a  perpetual  in- 
junction, was  prayed,  to  restrain  the  com- 
mission by  the  respondents  of  the  alleged 
unlawful  acts  by  them  threatened  to  be 
done.    General  relief  was  also  prayed. 

On  January  6,  1901,  a  rule  to  show  cause 
why  a  temporary  injunction  should  not  be 
granted  was  issued.  In  response  to  this 
rule  an  affidavit  of  the  Secretary  of  the  In- 
terior was.  filed,  in  which,  in  substance,  it 
was  averred  that  the  complainant  (Lone 
Wolf)  and  his  wife  and  daughter  had  se- 
lected allotments  under  the  act  of  June  6, 
1000,  and  the  same  had  been  approved  by 
the  Secretary  of  the  Interior  and  that  all 
ether  members  of  the  tribes,  excepting 
twelve,  had  also  accepted  and  retained  al- 
lotments in  severalty,  and  that  the  greater 
part  thereof  had  bc«n  approved  before  the 
bringing  of  this  suit.  It  was  also  averred 
that  the  480,000  acres  of  grazing  land  pro- 
Tided  to  be  set  apart,  in  the  act  of  June  6, 
1000,  for  the  use  by  the  Indians  in  common, 
had  been  so  set  apart  prior  to  the  institu- 
tion of  the  suit,  "with  the  approval  of  a 
council  composed  of  chiefs  and  headmen  of 
•aid  Indians."  Thereupon  an  affidavit  veri- 
fied by  Lone  Wolf  was  filed,  in  which  in  ef- 
fect be  denied  that  he  had  accepted  an  allot- 
ment of  lands  under  the  act  of  June  6,  1900, 
and  the  acts  supplementary  to  and  amenda- 
tory thereof.  Thereafter,  on  June  17,  1901, 
leave  was  given  to  amend  the  bill  and  the 
same  was  amended,  as  heretofore  stated,  by 
adding  additional  parties  complainant  and 
by  providing  a  substituted  first  paragraph 
of  Uie  bill,  in  which  was  set  forth,  among 
other  things,  that  the  three  tribes,  at  a  gen- 
eral council  held  on  June  7,  1901,  had  voted 
to  institute  all  legal  and  other  proceedings 
necessary  to  be  taken,  to  prevent  the  carry- 
ing into  effect  of  the  legislation  complained 
of. 

The  supreme  court  of  the  District  on 
Jnne  21,  1901«  denied  the  application  for  a 
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temporary  injunction.  The  cause  was  there- 
after submitted  to  the  court  on  a  demurrer 
to  the  bill  at»  amended.  The  demurrer  was 
sustained,  and  the  complainants  electing 
not  to  plead  further,  on  June  26,  1901,  a  de- 
cree was  entered  in  favor  of  the  respondents. 
An  appeal  was  thereupon  taken  to  tlie  court 
of  appeals  of  tlie  District.  While  this  ap- 
peal was  pending,  the  President  issued  a 
proclamation,  dated  July  4,  1901  (32  Stat, 
at  L.  Appx.  Proclamations,  11),  in  wliich 
it  was  ^ordered  that  the  surplus  lands  ceded[563) 
by  the  Comanche,  Kiowa,  and  Apache  and 
other  tribes  of  Indians  should  be  opened  to 
entry  and  settlement  on  August  6,  1901. 
Among  other  things,  it  was  recited  in  the 
proclamation  that  all  the  conditions  re- 
quired by  law  to  be  performed  prior  to  the 
opening  of  the  lands  to  settlement  and  en- 
try had  been  performed.  It  was  also  there- 
in recited  that,  in  pursuance  of  the  act  of 
Congress  ratifying  the  agreement,  allot- 
ments of  land  in  severalty  had  been  regu- 
larly made  to  each  member  of  the  Co- 
manche, Kiowa,  and  Apache  tribes  of  Indi- 
ans; the  lands  occupied  by  religious  socie- 
ties or  other  organizations  for  religious  or 
educational  work  among  the  Indians  had 
been  regularly  allotted  and  confirmed  to 
such  bocieties  and  organizations,  respective- 
ly; and  the  Secretary  of  the  Interior,  out 
of  the  lands  ceded  by  the  agreement,  had 
regularly  selected  and  set  aside  for  the  use 
in  common  for  said  Comanche,  Kiowa,  and 
Apache  tribes  of  Indians,  480,000  acres  of 
grazing  lands. 

The  court  of  appeals  (without  passing  on 
a  motion  which  had  been  made  to  dismiss 
the  appeal)  affirmed  the  decree  of  the  court 
below,  and  overruled  a  motion  for  reargu- 
ment.  19  Apo.  D.  C.  316.  An  appeal  was 
allowed,  and  the  decree  of  affirmance  is  now 
here  for  review. 

Messrs,  Williani  11.  8priiiser  and. 
Hamptoa  L.  Carson  argued  the  cause  and 
filed  a  brief  for  appellants: 

Before  the  Revolutionary  War  the  Indiaii: 
occupancy  was  always  respected  by  the  Brit- 
ish government  and  the  colonial  govern- 
ment^, and  the  original  right  of  occupancy 
was  never  surrendered,  except  by  treaties 
with  the  Indians. 

16  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  ^29,. 
230,  232;  Strong  r.  Waterman,  11  Paige, 
007. 

The  right  of  Indian  occupancy  is  as  sacred 
as  a  fee-simple  title. 

United  States  v.  Cook,  19  Wall.  592,  22" 
L.  ed.  211;  Holden  v.  Joy,  17  Wall.  247,  21 
L.  ed.  535;  Wilson  v.  Wall,  6  Wall.  89,  18 
L.  ed.  729;  Chinese  Exclusion  Cases,  130 
U.  S.  681,  32  L.  ed.  1068,  9  Sup.  Ct.  Rep. 
023;  Leavenvcorth,  L,  d  O,  R,  Co.  v.  United 
States,  92  U.  S.  733,  23  L.  ed.  634;  16  Am. 
A  Eng.  Enc.  Law,  2d  ed.  pp.  229-233;  So- 
ciety for  Propagation  of  Gospel  v.  New- 
Haven,  8  Wheat.  484,  6  L.  ed.  667;  Mitchet 
V.  United  States,  9  Pet.  745,  9  L.  ed.  295; 
Worcester  v.  Georgia,  6  Pet.  581,  8  L.  ed. 
508;  BeecUer  v.  Wetherhy,  95  U.  S.  525, 
24  L.  ed.  441. 
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The  minds  of  contracting  parties  must 
Jigree  upon  all  parts  of  the  contract. 

La  Compania  Bilhaina  de  Navegacion  de 
Bilbao  y.  Spanish- Anxeriean  Light  d  Power 
<7o.  146  U.  S.  497,  36  L.  ed.  1058,  13  Sup.  Ct. 
Rep.  142;  Bihley  ▼.  Felton,  156  Mass.  273, 
31  N.  E.  10. 

There  is  somethinff  which  shocks  the  con- 
science in  the  idea  that  a  treaty  can  be  put 
forth  as  embodying  the  terms  of  an  arrange- 
ment with  an  Indian  tribe,  a  material  pro- 
vision of  which  is  unknown  to  one  of  the 
contracting  parties,  and  is  kept  in  the  back- 
ground, to  be  used  by  the  oUier  only  when 
the  exigencies  of  a.  particular  case  may  de- 
mand it. 

yew  York  Indiana  v.  United  States,  170 
U.  S.  23,  42  L.  ed.  935,  18  Sup.  Ct  Rep.  531. 

The  Indians  have  a  vested  right  of  prop- 
erty. 

St,  Louis  V.  Dorr,  145  Mo.  466,  42  L.  R.  A. 
686,  41  S.  W.  1099,  46  S.  W.  976;  4  Kent, 
Com.  202;  Calder  v.  BuU,  3  Dall.  386,  1  L. 
«d.  648. 

Legislative  acts  impairing  vested  rights 
are  void. 

6  Am.  k  Eng.  Enc.  Law,  2d  ed.  p.  955. 

The  very  essence  of  civil  liberty  certainly 
consists  in  the  ri^ht  of  every  individual  to 
•claim  the  protection  of  the  laws  whenever 
he  receives  an  injury. 

Marhury  v.  Madison,  1  Cranch,  163,  2  L. 
«d.  69. 

Indian  title  is  a  tenancy  for  life. 

United  States  v.  Cook,  19  Wall.  594,  22 
L.  ed.  211;  Leavenworth,  L,  do  O.  R.  Co,  ▼. 
United  States,  92  U.  S.  733,  23  L.  ed.  634. 

Due  process  of  law  implies,  in  all  cases, 
a,  course  of  proceeding  accordine  to  those 
rules  and  principles  which  have  been  estab- 
lished in  our  system  of  jurisprudence  for 
the  protection  and  enforcement  of  private 
rights.  It  is  imperative  that  there  be  a 
court  of  competent  jurisdiction,  a  hearing, 
and  a  fair  trial. 

10  Am.  k  Eng.  Enc.  Law,  2d  ed.  p.  293; 
t  Am.  k  En^.  Enc.  Law,  1st  ed.  p.  43. 

The  Constitution  is  in  force  in  Oklahoma. 

Downes  v.  Bidwell,  182  U.  S.  271,  45  L.  ed. 
1100,  21  Sup.  Ct.  Rep.  770. 

An  Indian  is  a  person. 

United  States  em  rel.  Standing  Bear  r. 
Crook,  5  Dill.  453,  Fed.  Cas.  No.  14,891; 
10  Am.  k  Eng.  Enc.  Law,  1st  ed.  p.  440. 

Where  adequate  compensation  cannot  be 
had  at  law,  any  person  who  will  sustain 
injury  by  acts  of  an  official  may  have  an  in- 
junction to  prevent  such  injury;  and  such 
officer  cannot  plead  the  authority  of  an  un- 
constitutional law  in  justification  of  his  acts. 

Louisiana  Bd.  of  Liquidation  v.  McComh, 
92  U.  S.  541,  23  L.  ed.  628;  Oshom  v.  Ba/nk 
of  United  States,  9  Wheat.  859,  6  L.  ed.  233; 
Davis  V.  Gray,  16  Wall.  220,  21  L.  ed.  453. 

Heads  of  departments  in  Washington,  and 
other  public  officiaJs,  may  be  compelled  by 
mandamus  to  perform  purely  ministerial 
acts,  and  prevented  by  injunction  from  the 
performance  of  acts  which  are  ultra  vires, 
or  which  they  have  no  lawful  authority  to 
perform. 
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Marhury  v.  Madison,  1  Cranch,  163,  2  L. 
ed.  69 ;  United  States  ew  rel.  Stokes  v.  Ken- 
dall,  5  Cranch,  C.  C.  163,  Fed.  CajB.  No. 
15,517;  Kendall  t.  United  States,  12  Pet. 
524,  9  L.  ed.  1181;  Decatur  v.  Paulding,  14 
Pet.  497,  10  L.  ed.  559;  United  States  t. 
Sohurz,  102  U.  S.  378,  26  L.  ed.  167 ;  Noble 
V.  Union  River  Logging  R,  Co,  147  U.  8. 
165,  37  L.  ed.  123,  13  Sup.  Ct  Rep.  271; 
Hoover  r,  McChesney,  81  Fed.  472;  Smith 
V.  Reynolds,  9  App.  D.  C.  261;  Kirwan  t. 
Murphy,  28  C.  C.  A.  348,  49  U.  S.  App..  658, 
83  Fed.  275.  See  also  the  following  cases: 
Dinsmore  v.  Southern  Exp,  Cb,  92  Fed.  714; 
Webster  y.  Douglas  County,  102  Wis.  181, 
77  N.  W.  885,  78  N.  W.  451;  Minneapolie 
Brewing  Co,  ▼.  McOillivray,  104  Fed.  258. 

Indians  may  sue  in  the  courts. 

Strong  v.  Waterman,  11  Paige,  607;  The 
Kansas  Indians,  5  Wall.  737,  sub  nom.  Blue 
Jacket  V.  Johnson  County,  18  L.  ed.  667; 
Seneca  Nation  of  Indians  t.  Christy,  162 
U.  S.  288,  40  L.  ed.  971,  16  Sup.  Ct.  Rep. 
828. 

Assistant  Attorney  General  Van  DeTaa- 
ten  argued  the  cause  and  filed  a  brief  for 
appellees : 

This  court  will  resolve  every  doubt  in 
favor  of  the  validity  of  the  statute. 

Fletcher  r.  Peck,  6  Cranch,  87,  3  L.  ed. 
162;  Sinking  Fund  Cases,  99  U.  S.  700,  sub 
nom.  Union  P.  R.  Co.  ▼.  United  States,  25 
L.  ed.  496;  Powell  r,  Pennsylvania,  127  U.  S. 
678,  32  L.  ed.  253,  8  Sup.  Ct.  Rep.  992,  1257 ; 
Angle  v.  Chicago,  St,  P.  M.  d  0,  R.  Co,  151 
U.  S.  1,  38  L.  ed.  55,  14  Sup.  Ct.  Rep.  240; 
Chicago  d  G.  T.  R,  Co.  r,  Wellman,  143  U.  S. 
339,  36  L.  ed.  176,  12  Sup.  Ct.  Rep.  400; 
United  States  v.  Old  Settlers,  148  U.  S.  427, 
37  L.  ed.  509,  13  Sup.  Ct.  Rep.  650;  Nicol 
V.  Ames,  173  U.  S.  609,  43  L.  ed.  786,  19 
Sup.  Ct  Rep.  522;  Cooley,  Const  Lim.  6th 
ed.  p.  217. 

Courts  have  no  authority  to  Inquire  into 
the  motives  of  the  legislators,  or  as  to  the 
expediency  of  the  legislation,  the  inquiry 
being  limited  to  the  question  of  power. 

M'Culloch  V.  Maryland,  4  Wheat  316,  4 
L.  ed.  579;  United  States  v.  Des  Moines 
Nav,  d  R,  Co.  142  U.  S.  510,  35  L.  ed.  1099, 
12  Sup.  Ct  Rep.  308;  Angle  v.  Chicago,  St, 
P.  M.  d  0.  R.  Co.  151  U.  S.  1,  38  L.  ed.  55, 
14  Sup.  Ct  Rep.  240;  Lindsay  d  P.  Co.  y. 
Mullen,  176  U.  S.  126,  44  L.  ed.  400,  20  Sup. 
Ct  Rep.  325. 

The  Indians  are  wards  of  the  United 
States,  and  as  such  are  under  the  care  and 
control  of  the  political  branch  of  the  gov- 
ernment 

United  States  v.  Kagama,  118  U.  S.  375, 
30  L.  ed.  228,  6  Sup.  Ct.  Rep.  1109;  Choc- 
taw Nation  v.  United  States,  119  U.  S.  1,  30 
L.  ed.  306,  7  Sup.  Ct  Rep.  75;  Cherokee 
Nation  v.  Southern  Kansas  R.  Co.  13&  U.  8. 
641,  34  L.  ed.  295,  10  Sup.  Ct  Rep.  965; 
Stephens  v.  Cherokee  Nation,  174  U.  S.  445, 
43  L.  ed.  1041,  19  Sup.  Ct  Rep.  722;  John- 
son  V.  M*lntosh,  8  Wheat  543,  5  L.  ed.  681; 
Cherokee  Nation  r.  Georgia,  5  Pet  I9  8  Lb 
ed.  25. 

The  failure  of  Congress  to  exercise  aqj 
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legislative  power  vested  in  that  body,  or  to 
exercise  it  in  any  specified  manner,  does  not 
destroy  the  power  or  foreclose  resort  to  the 
specified  manner  when  occasion  arises  for 
its  use. 

Chicago,  B.  d  Q.  R,  Co,  v.  Iowa,  94  U.  S. 
155,  sub  worn.  Chicago,  B,  d  Q.  R,  Co,  v. 
€utU,  24  L.  ed.  94. 

Noir  is  the  power  of  the  generaJ  govern- 
fSent  over  the  persons  and  property  of  its 
Indian  wards  one  which  can  be  surrendered 
«r  contracted  away. 

Btone  V.  Mississippi,  101  U.  S.  814,  25 
I4.  ed.  1079. 

The  making  of  treaties  is  a  political 
function. 

The  Amiable  Isabella,  6  Wheat.  1^  5  L.  ed. 
191 ;  Doe  ew  dent.  Clark  v.  Braden,  16  How. 
635,  14  L.  ed.  1090;  United  States  v.  Brooks, 
10  How.  442,  13  L.  ed.  489 ;  Fellows  v.  Black- 
smith, 19  How.  366,  15  L.  ed.  684;  United 
States  ▼.  Old  Settlers,  148  U.  S.  427,  37  L. 
cd.  509,  13  Sup.  Ct.  Rep.  650;  United  States 
V.  Arredondo,  6  Pet.  691,  8  L.  ed.  547; 
United  States  r.  Choctaw  Nation,  179  U.  S. 
494,  45  L.  ed.  291,  21  Sup.  Ct.  Rep.  149. 

An  act  of  Congress  may  supersede  a  treaty. 

Head  Money  Cases,  112  U.  S.  580,  sub  nom. 
Edye  v.  Robertson,  28  L.  ed.  798,  5  Sup.  Ct. 
Bep.  247;  Whitney  v.  Robertson,  124  U.  S. 
190,  31  L.  ed.  386,  8  Sup.  Ct  Rep.  456; 
Botiller  v.  Domingue9,  130  U.  S.  238,  32 
li.  ed.  926,  9  Sup.  Ct  Rep.  525;  Chinese 
Exclusion  Cases,  130  U.  S.  581,  32  L.  ed. 
1068,  9  Sup.  Ct.  Rep.  623;  Homer  v.  United 
States,  143  U.  S.  570,  36  L.  ed.  266,  12  Sup. 
Ct.  Rep.  522;  Barker  v.  Harvey,  181  U.  8. 
481,  45  L.  ed.  963,  21  Sup.  Ct  Rep.  690; 
The  Cherokee  Tobacco,  11  Wall.  61j5,  sub 
nom,  t07  Half  Pound  Papers  Smoking  To- 
bacco V.  United  States,  20  L.  ed.  227 ;  Ward 
T.  Race  Horse,  163  U.  S.  504,  41  L.  ed.  244, 
16  Sup.  Ct.  Rep.  1076;  Thomas  v.  Gay,  169 
U.  S.  264,  42  L.  ed.  740,  18  Sup.  Ct.  Rep. 
340. 

Tlie  United  States  has  full  power  and  con- 
trol over  the  Indians,  both  as  to  persons  and 
property ;  and  this  control  is  to  be  adminis- 
ter«l  through  the  political  branch  of  the 
government 

Bf&phens  ▼.  Cherokee  Nation,  174  U.  S. 
445,  43  L.  ed.  1041,  19  Sup.  Ct  Rep.  722; 
Cherokee  Nation  v.  Southern  Kansas  R.  Co. 
135  U.  S.  641,  34  L.  ed.  295,  10  Sup.  Ct.  Rep. 
««5;  Tuttle  r.  Moore  (Ind.  Terr.)  64  S.  W. 
585;  Barker  v.  Harvey,  181  U.  S.  481,  45 
Ik  ed.  963,  21  Sup.  Ct  Rep.  690. 

Indians  are  the  wards  of  the  Nation;  and 
the  management  and  care  of  their  property, 
like  that  of  minors,  incompetents,  or  other 
persons  not  sui  juris,  is  one  of  the  subjects 
which  the  legislature  may  or  may  not  sub- 
mit to  the  courts,  as  it  may  deem  proper. 

Cooley,  Const  Lim.  6th  ed.  pp.  117  et  seq.; 
Hoyt  V.  Sprague,  103  U.  S.  613,  26  L.  ed. 
585 ;  Rice  v.  Parkman,  16  MajBS.  326 ;  Louis- 
ville, N,  0.  d  T.  R,  Co,  V.  Blythe,  69  Miss 
939,16  L.  R.  A.  251,  11  So.  Ill;  Henderson 
V.  Dowd,  116  N.  C.  795,  21  S.  E.  962;  Davi 
9on  X.  Jojjpnnot,  7  Met  388,  41  Am.  Dec. 
448;  Cochran  v.  Van  Surlay,  20  Wend.  365, 
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32  Am.  Dec.  570;  Wheeler  v.  Smith,  9  How. 
55,  13  L.  ed.  44 ;  Fontain  v.  Ravenel,  17  How. 
369,  15  L.  ed.  80;  Late  Church  of  Jesus 
Christ,  L.  D.  8.  v.  United  States,  136  U.  8. 
4,  34  L.  ed.  481,  10  Sup.  Ct  Rep.  792. 

These  Indians  are  living  within  one  of  the 
territories  over  which  Congress  has  full 
power  of  legislation. 

First  Nat,  Bank  v.  Yankton  County,  101 
U.  8.  129,  25  L.  ed.  1046;  Murphy  v.  Ram- 
sey, 114  U.  S.  15,  29  L.  ed.  47,  5  Sup.  Ct 
Rep.  747 ;  Church  of  Jesus  Christ,  L,  D,  S, 
V.  United  States,  136  U.  8.  1,  34  L.  ed.  481, 
10  Sup.  Ct.  Rep.  792;  Utter  v.  Franklin,  172 
U.  8.  416,  43  K  ed.  498,  19  Sup.  Ct  Rep. 
183;  De  Lima  v.  Bidwell,  182  U.  8.  1,  45 
L.  ed.  1041,  21  Sup.  Ct  Rep.  743;  Downes 
V.  Bidwell,  182  U.  8.  244,  45  L.  ed.  1088,  21 
Sup.  Ct.  Rep.  770. 

Whether  the  Indians  gave  their  consent 
to  the  cession  of  these  lands  waB  a  matter 
for  Congress  to  determine,  and  which  that 
body  did  determine  in  the  affirmative.  All 
discussion  of  that  question  before  the  courts 
was  thereby  effectually  and  absolutely  fore- 
closed. 

Cooley,  Const  Lim.  5th  ed.  p.  222;  United 
States  v.  Des  Moines  Nav,  d  R,  Co,  142  U.  8. 
510,  35  L.  ed.  1099,  12  Sup.  Ct  Rep.  308. 

Mr.  Justice  White,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

By  the  sixth  article  of  the  first  of  the 
two  treaties  referred  to  in  the  preceding 
statement  proclaimed  on  August  25,  1868 
(15  Stat  at  L.  581),  it  was  provided  that 
heads  of  families  of  the  tribels  affected  by 
the  treaty  might  select,  within  the  reserva- 
tion, a  tract  of  land  of  not  exceeding  320 
acres  in  extent,  which  should  thereafter 
cease  to  be  held  in  common,  and  should  be 
for  the  exclusive  possession  of  the  Indian 
making  the  selection  *so  long  as  he  or  his  [564] 
family  might  continue  to  cultivate  the  land. 
The  twelfQ]  article  reads  as  follows: 

"Article  12.  No  treaty  for  the  cession  of 
any  portion  or  part  of  the  reservation  here- 
in described,  which  may  be  held  in  common, 
shall  be  of  any  validity  or  force,  as  against 
the  said  Indians,  unless  executed  and 
signed  by  at  least  three  fourths  of  all  the 
adult  male  Indians  occupying  the  same,  and 
no  cession  by  the  tribe  shall  be  understood 
or  construed  in  such  manner  as  to  deprive, 
without  his  consent,  any  individual  member 
of  the  tribe  of  his  rights  to  any  tract  of 
land  selected  by  him  <  as  provided  in  article 
3  [6]  of  this  treaty." 

The  appellants  base  their  right  to  relief 
on  the  proposition  that  by  the  effect  of  the 
article  just  quoted  the  confederated  tribes 
of  Kiowas,  Comanches,  and  Apaches  wer« 
vested  with  an  interest  in  the  lands  held  ic 
common  within  the  reservation,  which  in- 
terest could  not  be  devested  by  Congress  in 
any  other  mode  than  that  specified  in  the 
»aid  twelfth  article,  and  that  as  a  result  of 
the  said  stipulation  the  interest  of  the  In- 
dians in  the  common  lands  fell  within  the 
protection  of  the  5th  Amendment  to  the 
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Constitution  of  the  United  States,  and  such 
interest — indirectly  at  least — came  under 
the  control  of  the  judicial  branch  of  the  gov- 
ernment. We  are  unable  to  yield  our  as- 
sent to  this  view. 

The  contention  in  effect  ignores  the  status 
of  the  contracting  Indians  and  the  relation 
of  dependency  they  bore  and  continue  to 
bear  towards  the  government  of  the  United 
States.  To  uphold  the  claim  would  be  to 
adjudge  that  the  indirect  operation  of  the 
treaty  was  to  materially  limit  and  qualify 
the  controlling  authority  of  Congress  in  re- 
spect to  the  care  and  protection  of  the  In- 
dians, and  to  deprive  Congress,  in  a  possi- 
ble emergency,  when  the  necessity  might  be 
urgent  for  a  partition  and  disposal  of  the 
tribal  lands,  of  all  power  to  act,  if  the  as- 
sent of  the  Indians  could  not  be  obtained. 

Now,  it  is  true  that  in  decisions  of  this 
court,  the  Indian  right  of  occupancy  of 
tribal  lands,  whether  declared  in  a  treaty 
or  otherwise  created,  has  been  stated  to  be 
sacred,  or,  as  sometimes  expressed,  as  sa- 
cred as  the  fee  of  the  United  States  in  the 
same  lands.  Johnson  v.  M'Intosh  (1823) 
[565]  8  Wheat.  643,  574,  5  L.  ed.  681,  688;  •Cher- 
okee Nation  v.  Georgia  (1831)  6  Pet  1,  48, 
8  L.  ed.  25,  42;  Worcester  v.  Georgia  ( 1832) 
6  Pet  515,  581,  8  L.  ed.  483,  508;  United 
States  V.  Cook  (1873)  19  Wall.  591,  592, 
22  L.  ed.  210,  211;  Leavenworth,  L.  d  O.  R. 
Co,  V.  United  States  (1875)  92  U.  8.  733, 
755,  23  L.  ed.  634,  643;  Beeoher  v.  Wether- 
by  ( 1877)  95  U.  S.  525,  24  L.  ed.  441.  But 
in  none  of  these  caaes  was  there  involved  a 
controversy  between  Indians  and  the  gov- 
ernment respecting  the  power  of  Congress 
to  administer  tlie  property  of  the  Indians. 
The  questions  considered  in  the  cases  re- 
ferred to,  which  either  directly  or  indirect- 
ly had  relation  to  the  nature  of  the  prop- 
erty rights  of  the  Indians,  concerned  the 
character  and  extent  of  such  rights  as  re- 
spected states  or  individuals.  In  one  of  the 
cited  cases  it  was  clearly  pointed  out  that 
Congress  possessed  a  paramount  power  over 
the  property  of  the  Indians,  by  reason  of  its 
exercise  of  guardianship  over  their  inter- 
ests, and  that  such  authority  might  be  im- 
plied, even  though  opposed  to  the  strict  let- 
ter of  a  treaty  with  the  Indians.  Thus,  in 
Beecher  v.  Wetherhy^  96  U.  S.  525,  24  L.  ed. 
441,  discussing  the  claim  that  there  had  been 
a  prior  reservation  of  land  by  treaty  to  the 
use  of  a  certain  tribe  of  Indians,  the  court 
said   (p.  525,  L.  ed.  p.  441) : 

''But  the  right  which  the  Indians  held 
was  only  that  of  occupancy.  The  fee  was  in 
the  United  States,  subject  to  that  right,  and 
could  be  transferred  by  them  whenever  they 
chose.  The  grantee,  it  is  true,  would  take 
only  the  naked  fee,  and  could  not  disturb 
the  occupancy  of  the  Indians;  that  occu- 
pancy could  only  be  interfered  with  or  de- 
termined by  thj  United  States.  It  is  to  be 
presumed  that  in  this  matter  the  United 
States  would  be  governed  by  such  considera- 
tions of  justice  as  would  control  a  Chris- 
tian peoole  m  their  treatment  of  an  igno- 
rant and  dependent  race.  Be  that  as  it  may, 
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the  propriety  or  justice  of  their  action 
towards  the  Indians  with  respect  to  their 
lands  is  a  question  of  governmental  policy, 
and  is  not  a  matter  open  to  discussion  in 
a  controversy  between  third  parties,  neither 
of  whom  derives  title  from  the  Indians." 

Plenary  authority  over  the  tribal  rela- 
tions 01  the  Indians  has  been  exercised  by 
Congresfi  from  the  beginning,  and  the  power 
has  always  been  deemed  a  political  one,  not 
subject  to  be  controlled  by  the  judicial  de^ 
partment  of  the  government  Until  the 
year  1871  the  policy  vas  pursued  of  deal- 
ing with  the  Mn^Han  tribes  by  means  of[5661 
treaties,  and,  ol'  course,  a  moral  obligation 
rested  upon  Congress  to  act  in  good  faith  in 
perfoi-ming  the  stipulations  entered  into  on 
its  behalf.  But,  as  with  treaties  made  with 
foreign  nations  (Chinese  Exclusion  Case, 
130  U.  S.  581,  600,  32  L.  ed.  1068,  1073,  9 
Sup.  Ct.  Rep.  623),  the  legislative  power 
might  pass  laws  in  conflict  with  treaties 
m^e  with  the  Indians.  Thomas  v.  Gay, 
169  U.  S.  264,  270,  42  L.  ed.  740,  743,  18 
Sup.  Ct.  Rep.  340;  Ward  v.  Race  Horse,  163 
U.  8.  504,  511,  41  L.  ed.  244,  246,  16  Sup. 
Ct.  Rep.  1076;  Spalding  v.  Chandler,  160 
U.  S.  394,  405,  40  L.  ed.  469,  473,  16  Sup.  Ct. 
Rep.  360;  Missouri,  K,  d  T,  R,  Co,  v.  Rob- 
erts, 152  U.  S.  114,  117,  38  L.  ed.  377,  379, 
14  Sup.  Ct.  Rep.  496;  Cherokee  Tobacco,  11 
Wall.  616,  sub  nom,  207  Half  Pound  Papers 
of  Smoking  Tobacco  v.  United  States,  20  L» 
ed.  227. 

The  power  exists  to  abrogate  the  provi- 
sions of  an  Indian  treaty,  though  presuma- 
bly such  power  will  be  exercised  only  when 
circumstances  arise  which  will  not  only 
justify  the  government  in  disregarding  thie 
stipulations  of  the  treaty,  but  may  demand,, 
in  the  interest  of  the  country  and  the  In- 
dians themselves,  that  it  should  do  so. 
When,  therefore,  treaties  were  entered  inta 
between  the  United  States  and  a  tribe  of 
Indians  it  was  never  doubted  that  the  poto* 
er  to  abrogate  existed  in  Congress,  and  that 
in  a  contingency  such  power  might  be 
availed  of  from  considerations  of  govern- 
mental policy,  particularly  if  consistent 
with  perfect  good  faith  towards  the  Indi- 
ans. In  United  States  v.  Kagama  (1885) 
118  U.  S.  375,  30  L.  ed.  228,  6  Sup.  Ct  Rep. 
1109,  speaking  of  the  Indians,  the  court 
said  (p.  382,  L  ed.  p.  230,  Sup.  Ct  Rep.  p. 
1113): 

"After  an  experience  of  a  hundred  years 
of  the  treaty-making  system  of  government 
C]k>ngress  has  determined  upon  a  new  depart- 
ure,— ^to  govern  them  by  acts  of  Congress. 
This  is  seen  in  the  act  of  March  3,  187 1» 
embodied  in  §  2079  of  the  Revised  Statutes: 
*No  Indian  nation  or  tribe,  within  the  terri- 
tory of  the  United  States,  shall  be  acknowl- 
edged or  recognized  as  an  independent  na- 
tion, tribe,  or  power  with  whom  the  United 
States  may  contract  by  treaty ;  but  no  obli- 
gation of  any  treaty  lawfuUy  made  and  rat- 
ified with  any  such  Indian  nation  or  tribe- 
prior  to  March  3d,  1871,  shall  be  hereby  in- 
validated or  impaired.*"  « 

In  upholding  the  validity  of  an  act  of 
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Congress  which  conferred  jurisdiction  upon 
the  courts  of  the  United  States  for  certain 
crimes  comniittcKl  on  an  Indian  reservation 
within  a  state,  the  court  said  (p.  383,  L.  ed. 
p.  231,  Sup.  Ct.  Rep.  p.  1114)  : 
[567]  *"It  seems  to  us  that  this  is  within  the 
competency  of  Congress.  These  Indian 
tribes  are  the  wards  of  the  nation.  They 
are  communities  dependent  on  the  United 
States.  Dependent  largely  for  their  daily 
food.  Dependent  for  l£eir  political  rights. 
They  owe  no  allegiance  to  the  states,  and  re- 
ceive from  them  no  protection.  Because  of 
ihe  local  ill  feeling,  the  people  of  the  states 
*  where  they  are  found  are  often  their  dekdli- 
est  enemies.  From  their  very  weakness  and 
helplessness,  so  largely  due  to  the  course  of 
dealing  of  the  Federal  government  with 
them  and  the  treaties  in  which  it  has  been 
promised,  there  arises  the  duty  of  protec- 
tion, and  with  it  the  power.  This  has  al- 
ways been  recognized  by  the  executive  and 
by  Congress,  and  by  this  court,  whenever 
the  question  has  arisen. 


"The  power  of  the  general  government 
over  these  remnants  of  a  race  once  power- 
ful, now  weak  and  diminished  in  numbers, 
is  necessary  to  their  protection,  as  well  as 
to  the  safety  of  those  among  whom  they 
dwell.  It  must  exist  in  that  government, 
because  it  never  has  existed  anywhere  else, 
because  the  theater  of  its  exercise  is  within 
the  geographical  limits  of  the  United 
States,  £»cause  it  has  never  been  denied, 
and  because  it  alone  can  enforce  its  laws 
on  all  the  ti'ibes." 

That  Indians  who  had  not  been  fully 
emancipated  from  the  control  and  projbec- 
tion  of  the  United  States  are  subject,  at 
least  so  far  as  the  tribal  lands  were  con- 
cerned, to  be  controlled  by  direct  legislation 
of  Congress,  is  also  declared  in  Choctaw  Na- 
turn  v.  Uniied  Slates,  119  U.  S.  1,  27,  30 
Li.  ed.  306,  314,  7  Sup.  Ct  Rep.  76,  and 
Stephens  v.  Olioctaw  yaiion,  174  U.  S.  445, 
483,  43  L.  ed.  1041,  1054,  19  Sup.  Ct.  Rep. 
722. 

In  view  of  the  legislative  power  pos- 
sessed by  Congress  over  treaties  with  the 
Indians  and  Indian  tribal  property,  we  may 
not  specially  consider  the  contentions 
pressed  upon  our  notice,  that  the  signing  by 
the  Indians  of  the  agreement  of  October  6, 
1892,  was  obtained  by  fraudulent  misrepre- 
sentations, and  concealment,  that  the  re- 
quisite three  fourths  of  adult  male  Indians 
had  not  signed,  as  required  by  the  twelfth 
article  of  the  treaty  of  1867,  and  that  the 
treaty  as  signed  had  been  amended  by  Con- 
fess without  submitting  such  amendments 
|SB8]to  the  action  *of  the  Indians,  since  all  these 
matters,  in  any  event,,  were  solely  within 
the  domain  of  the  legislative  authority,  and 
its  action  is  conclusive  upon  the  courts. 

The  act  of  June  6,  1900,  which  is  com- 
plained of  in  the  bill,  was  enacted  at  a  time 
when  the  tribal  relations  between  the  con- 
federated tribes  of  Kiowas,  Coroanches,  and 
Apaches  still  existed,  and  that  statute  and 
the  statutes  supplementary  thereto  dealt 
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with  the  disposition  of  tribal  property,  and 
purported  to  give  an  adequate  considera- 
tion for  the  surplus  lands  not  allotted 
among  the  Indians  or  reserved  for  their 
benefit.  Indeed,  the  controversy  which  this 
case  presents  is  concluded  by  the  decisioi» 
in  OJierokee  Nation  v.  Hitchcock,  187  U.  S. 
294,  ante,  183.  23  Sup.  Ct.  Rep.  115,  decided 
at  this  term,  where  it  was  heid  that  full  ad- 
ministrative power  was  possessed  by  Con- 
gress over  Indian  tribal  property.  In  ef- 
fect, the  action  of  Congress  now  complained 
of  was  but  an  exercise  of  such  power,  a  mere 
change  in  the  form  of  investment  of  Indian 
tribal  property,  the  property  of  those  who, 
as  we  have  held,  were  in  substantial  effect 
the  wards  of  the  government.  We  must  pre- 
sume that  Congress  acted  in  perfect  good 
faith  in  the  dealings  with  the  Indians  of 
which  complaint  is  made,  and  that  the  leg- 
islative branch  of  the  government  exercised 
its  best  judgment  in  the  premises.  In  any 
event,  as  Congress  possessed  full  power  in 
the  matter,  the  judiciary  cannot  question  or 
inquire  into  the  motives  which  prompted 
the  enactment  of  this  legislation.  If  in- 
jury was  occasioned,  which  we  do  not  wish 
to  be  understood  as  implying,  by  the  use 
made  by  Congress  of  its  power,  relief  must 
be  sought  by  an  appeal  to  that  body  for  re- 
dress, and  not  to  the  courts.  The  legisla- 
tion in  question  was  constitutional,  and  the 
demurrer  to  the  bill  was  therefore  rightly 
sustained. 

The  motion  to  dismiss  does  not  challenge 
jurisdiction  over  the  subject-matter.  With- 
out expressly  referring  to  the  propositions- 
of  fact  upon  which  it  proceeds,  suffice  it  to 
say  that  we  think  it  need  not  be  further  ad- 
verted to,  since,  for  the  reasons  previously^ 
given  and  the  nature  of  the  controversy,  we 
think  the  decree  below  should  %e  affirmed* 

And  it  is  so  ordered. 


Mr.  Justice 
suit. 


Harlan  concurs  in  the  re- 
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COMPANY. 

(See  S.  C.  Reporter's  ed.  669-685.) 

Error  to  state  court — Federal  question — 
when  raised  in  time — findings  of  fact—^ 
questions  of  local  law. 

t.  The  repugnancy  to  the  Federal  Constitatfon 
of  a  state  statute  under  which  the  trial  court 
assumed  to  try  without  a  jury  the  questlonv 
of  fact  upon  which  the  rights  In  controversy 
depended  Is  not  reviewable  in  the  Supreme 
Court  of  the  United  States  on  writ  of  error 

NoTU. — On  torita  of  error  from  United  States 
Supreme  Court  to  state  eourts — see  notes  to 
Ilamblln  v.  We«9tem  Land  Co.  87  L.  ed.  U.  S. 
267 ;  Klpley  t.  Illinois  ear  rel.  Akin,  42  L.  ed. 
U.  S.  098;  and  Re  Buchanan,  80  L.  ed.  U.  8. 
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to  a  ftate  court.  Where  the  question  first  ap* 
{(ears  In  the  petition  for  such  writ  of  error, 
«nd  the  state  supreme  court  did  not  pass 
QpoD  the  action  of  the  trial  court  in  view  of 
Its  unconstitutionality. 
1.  Findings  of  fact  or  questions  of  local  law 
upon  which  depends  a  party's  right,  under 
U.  S.  Bev.  Stat,  i  2339  (U.  S.  Comp.  Stat. 
1901,  p.  1437),  to  the  protection  of  vested 
water  rights,  are  not  reviewable  in  the  Su- 
preme Court  of  the  United  States  on  writ 
of  error  to  a  state  court. 

[No.  72.] 

Arjfued  November  10,  1902.    Decided  Janu- 
ary 6,  190S. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Utah  to  review  a  judgment 
"which  affirmed  a  jud^ent  of  condemnation 
rendered  by  the  District  Court  of  the  Fourth 
Judicial  District  of  that  State  in  a  suit  to 
condemn  land  in  the  exercise  of  the  right  of 
eminent  domain.    Diamieaed, 

See  same  case  below,  23  Utah,  22,  63  Eac 
S05. 

Statement  by  Mr.  Justice  MoKennat 
This  is  a  suit  to  condemn  land  in  the  es- 
•ercise  of  the  rigbt  of  eminent  domain,  under 
<he  laws  of  Utah,  and  was  brought  in  the 
•district  court  of  the  fourth  judicial  districD 
•of  that  state.  The  complainant  in  the  suit, 
•defendant  in  error  here,  wsub  a  corporation 
of  Utah.  The  plaintiff  in  error  was  a  Colo- 
rado corporation.  Ferguson  and  Holbrook 
^iKrere  citizens  of  Utah;  Nunn  was  a  citizen 
of  Colorado.  The  bill  alleged  the  corporate 
oharacter  of  the  complainant,  and  the  neces- 
«ity  of  the  land  for  the  use  of  the  railroad. 
The  route  of  the  road  was  set  out,  and  that 
nt  would  p^ss  over  a  tract  of  unsurveyed 
(570]  lands  *of  the  United  States  which  could  not 
be  accurately  described,  but  which,  when 
surveyed,  would  proximately  be  pexts  of  the 
S.W.  i  of  section  27;  W.  i  of  S.W.  i  of  26, 
N.E.  i  of  the  S.W.i  section  26,  and  N.W. 
i  of  the  S.E.  i  of  section  26,  T.  5,  S.  R.  3, 
east  Salt  Lake  meridian,  and  lying  in  Provo 
caflon,  and  alonf  and  near  Provo  river. 
That  prior  to  plaintiff's  survey  Ferguson 
bad  or  claimed  some  possessory  right  hj  oe- 
•oupation  of  said  land  or  some  part  thereof, 
^ut  on  account  of  the  land  being  unsurveyed 
the  number  of  acres  claimed  by  Ferguson 
«ould  not  be  given,  but  the  lands  he  claimed 
4o  occupy,  it  was  alleged  on  information  and 
{belief,  commenced  at  a  fence  between  them 
«nd  lands  below  and  southeasterly,  occupied 
ftiy  A.  L.  Murphy,  and  extends  northeasterly 
•up  the  cafion  and  river,  a  distance  of 
About  4,800  feet,  to  a  point  which  by  estima- 
ition  would  be  the  northeast  comer  of  the 
morthwest  quarter  of  the  southeast  quarter 
of  section  26,  when  the  land  should  be  sur- 
weyed.  It  wsB  alleged  that  the  line  of  the 
orailFoad  was  on  and  over  said  lands,  and 
thttt  plaintiff  had  appropriated  for  railroad 
purees  a  strip  of  land  200  feet  wide,  con- 
ttaiiiiBg  22  acres,  more  or  less;  that  such 
'dtrip  was  necessary  for  the  construction  and 
operation  of  the  road.  A  map  of  the  line  of 
road  was  attached  to  the  biU. 
3()8 


The  following  were  the  allegations  of  tha 
bill  aa  to  the  other  defendants: 

"And  on  information  aud  belief  the  plain- 
tiff alleges  that  the  defendants  tlie  Telfurida 
Power  Transmission  Company,  L.  L.  Nunn, 
and  L.  Holbrook  assert  and  claim  some  in- 
terest in  or  to  said  land  appropriate  by 
the  plaintiff,  or  in  the  possessory  right  to 
the  same  or  to  some  easement  therein. 

"That  the  defendants  are  the  only  persons 
and  parties  in  possession  of  said  land  or  any 
part  thereof,  or  claiming  anv  right  or  title 
therein  or  thereto,  so  far  as  is  known  to  the 
plaintiff. 

"And  the  plaintiff  alleges  that  it  cannot- 
contract  for  the  purchase  of  said  tract  of 
land  required  for  its  railroad  as  aforesaid. 
That  the  defendant  W.  W.  Ferguson  refuses 
to  sell,  ailing  tliat  he  has  contracted  to 
sell  to  the  other  defendants  *or  some  of  [571] 
them;  that  the  other  defendants  refuse  to 
sell  the  same  or  any  easement  therein  or 
possessory  ri^ht  thereto  on  the  pretense  that 
they  want  said  land  and  propose  to  flow  the 
same  for  power  purposes.  And  on  informa- 
tion and  belief  the  plaintiff  alleges  that  the 
claimed  interest  of  the  defendant  Holbrook, 
if  any,  is  held  bv  him  as  trustee  for  the  de- 
fendants, the  Telluride  Power  Transmission 
Company  and  L.  L.  Nunn." 

The  prayer  was  for  the  ascertainment  of 
the  extent  of  occupation  by  defendants  and 
their  damages  ana  the  condemnation  of  a 
right  of  way  of  100  feet  wide  on  each  side 
of  the  center  line  of  plaintiff's  survey,  on 
and  over  the  land  occupied  by  defendants,  or 
any  of  them,  and  for  gsneral  relief. 

The  Telluride  Power  Transmission  Com- 
pany and  the  defendant  Nunn  petitioned  for 
the  removal  of  the  cause  to  the  circuit  court 
of  the  United  States  for  the  district  of  Utah 
on  the  ^pround  of  separable  controversy. 
The  petition  alleged  that  they  were  citizens 
and  residents  of  Colorado,  and  the  plaintiff 
was  a  resident  and  citizen  of  Utan;  that 
Holbrook  had  no  interest  in  the  controver- 
sy, and  (that  Ferguson  had  contracted  to  sell 
to  them  the  lands  involved.  The  petition 
was  denied.  Subsequently  said  corporation 
and  Nunn  filed  a  certified  transcript  of  the 
proceedings  in  the  circuit  court  of  the 
United  States  for  ithe  difttrict  of  Utah,  but 
on  motion  of  plaintiff's  attorney  the  cause 
was  remanded  to  the  district  court  of  the 
state.  The  order  remanding  was  made  on 
the  29th  of  March,  1807,  and  a  copy  thereof 
filed  in  the  district  court,  April  20,  1898, 
the  day  the  trial  commenced. 

In  that  court  the  defendants  answered,— 
b^erguson  separately,  the  other  defendants 
uniting.  The  answers  need  not  be  quoted, 
ft  is  enough  to  say  that  they  put  in  issue 
the  allegations  of  the  bill  aa  to  the  organi- 
zation and  existence  of  the  plaintiff  corpo- 
ration, its  authority  to  build  a  railroad  up 
Prove  cafion,  the  survey  of  its  line  in  March, 
1806,  and  its  location.  It  was  allured  "that 
certain  persons  claiming  to  be  the  agents  of 
^aid  alleged  plaintiff  had,  during  the  sum- 
•ner  and  fall  of  1896,  run  uncertain  and  ir- 
legular  lines  up  said  Provo  cafion,  cut  brush 
and  made  slight  and  unimportant  &ccava- 
tions,  which,  from  their  character,  gave  no 
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evidence  of  any  purpose  or  design  upon  the 
[672]  •part  of  any  person  to  survey  or  construct 
any  line  of  railroad;"  and  that  such  line 
"passed  over  and  into  certain  tracts  of  un- 
surveyed  land."  Ferguson's  location  upon 
certain  unsurveyed  lands  was  alleged,  with 
the  view  of  obluiining  title  thereto  as  soon 
as  the  lands  could  be  entered,  and  that  he 
had  erected  improvements  thereon  and  had 
contracted  to  sell  the  same  to  the  power 
company  and  Nunn  for  the  purpose  of  en- 
abling them  to  "use  the  same  for  a  reservoir 
upon  which  to  store  water  for  electrical 
power,  manufacture  and  agricultural  pur- 
poses. 

It  was  alleged  that  the  power  company 
was  a  Colorado  corporation  and  its  stock- 
holders citizens  of  the  Uuited  States,  and 
that  it  was  organized,  among  other  things, 
"for  the  purpose  of  acquiring  by  purchase, 
or  otherwise,  waiter  rights,  ways,  and  power, 
and  to  woric,  develop,  and  utilize  water 
rights,  power,  ways,  mills,  etc.,  for  such 
business  and  enterprises  as  appertain  to  the 
same." 

The  adaptability  of  Prove  cafion  for  sup- 
plying and  storing  water  was  alleged,  and 
the  utility  of  furnishing  light  and  electrical 
power  and  beat  to  neigh^ring  industries. 
That  said  defendants  have  been  engaged  for 
years  in  acquiring  water  rights,  and  in  the 
year  1804  entered  Prove  cailon,  and  had  ex- 
tensive surveys  made,  and  prosecuted  the 
same  with  diligence;  that  the  greater  part 
of  the  lands  in  the  caflon  were  unoccupied 
and  unsurveyed,  and  of  little  or  no  vaJue  ex- 
oept  for  the  purposes  designed  by  the  defend- 
ants; ."that  defendants  l^gan  the  construc- 
tion of  a  flume  and  made  the  necessary  ex- 
cavations therefor  in  order  to  obtain  power 
with  which  to  aid  in  the  construction  of  a 
laree  dam  by  which  to  reservoir  and  hold 
ba<%  the  waters  of  said  river  for  power  and 
irrigation  purposes;  that  said  defendants 
made  the  necessary  surveys  for  canals  for 
the  purposes  aforesaid  and  surveyed  a  res- 
ervoir, and  showed  upOn  the  surveys  the 
contour  of  the  line  thereof,  and  prosecuted 
with  due  diligence  the  work  necessary  for 
the  consummation  of  the  enterprise  entered 
upon;  that  in  the  winter  and  early  spring 
of  180G  the  said  defendants  vigorously  pros- 
ecuted said  work  and  expended  large  sums  of 
money  in  the  execution  of  said  design  and 
purpose;  thai  long  prior  to  1896  in  good 
faith  they  entered  upon  said  public  unsur- 
[673]veyed  lands  *of  the  United  States  with  the 
design  and  specific  ]^urpose  of  constructing 
in  said  cafion  at  a  point  at  or  near  what  win 
be,  when  surveyed,  as  nearly  as  defendants 
can  determine,  the  southwest  quarter  of  the 
southeajst  quarter  of  sectiou  27,  township  5 
south,  range  3  east,  a  dam  by  which  to  res- 
ervoir and  store  said  surplus  waters  of 
Ppovo  river;  that  tliey  surveyed  said  reser- 
voir, extending  the  lines  of  survey  up  said 
river  from  said  point  to  a  point  at  or  near 
the  northeast  corner  of  the  northeast  quar- 
ter of  the  southwest  quarter  of  section  7. 
township  5  south,  range  4  east,  in  Wasatch 
county,  Utah;  and  said  defendants  have 
further  located  and  surveyed  the  necessary 
canals  connected  with  said  reservoir  for  the ' 
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purpose  of  carrying  into  effect  the  enterprisa* 
and  business  entered  upon  by  them;  that 
since  the  year  1894  as  aforesaid,  the  said 
defendants  have  been  in  the  actual  posses- 
sion and  occupation  of  the  land  in  said 
cafion  between  said  points,  and  which  is  in- 
tended by  them  as  a  reservoir,  and  also  €>thev- 
portions  of  the  public  domain  lying  west  of 
said  reservoir  and  in  said  cafion,  except  tha;i 
the  claim  of  defendant  Ferguson,  lying  with- 
in said  reaervoir^  has  been  occupied  by  saidi 
Ferguson  as  a  residence,  but  defendants  al- 
lege having  paid  said  Ferguson  a  large  sum 
of  money,  and  have  obtained  a  contract  f  ron» 
him  by  which  he  covenants  and  agrees  to 
convey  all  his  interest  in  the  premises  so  oc- 
cupied by  him  to  the  said  defendants." 

The  good  faith  of  the  defendants  waa  aK 
leged,  and  that  their  possession  was  open 
and  notorious,  and  that  they  with  like  faitb 
prosecuted  their  enterprise,  and  expended 
therein  $50,000,  and  by  reason  of  their  danfe 
they  would  be  able  to  obtain  more  than  8,> 
000-horse  power,  which  would  be  sufficient 
to  supply  said  Utah  county  and  the  town» 
and  cities  therein  with  power  for  heating, 
lighting,  and  manufacturing  purposes,  and 
would  also  be  able  to  supply  water  for  irn- 
gation  purposes. 

The  acts  of  the  plaintiff  were  averred  a» 
follows : 

''Defendants  further  aver  that  said  plain* 
tiff  some  time  in  the  summer  of  1896  wrong* 
fully,  and  for  the  purpose  of  annoying  the 
said  defendants  and  interfering  with  their 
project  and  enterprise,  came  into  Provo 
cafion  and  ran  irregular,  indefinite,  and  de- 
vious lines  through  a  portion  of  said  cafion, 
pretending  *that  U  was  the  purpose  to  estab-[574] 
lish  a  railroad  therein,  and  defendants  allege 
that  said  lines  so  run  were  so  iVregular  and 
uncertain,  so  shifting  and  changing,  aa  to 
indicate  no  such  purpose;  that  in  two  or 
three  points  in  said  cafion  various  persons 
claiming  to  represent  plaintiff  made  slight 
excavations,  but  the  character  of  the  same 
was  such  as  to  indicate  no  purpose  to  con- 
struct a  railroad  or  to  perform  intelligentlr 
and  with  a  fixed  or  settled  purpose  any  work 
or  enterprise. 

"Defendants  alleg^  upon  information  and! 
belief  Uiat  said  plaintiff  has  no  purpose  or 
design  to  construct  any  railroad,  but  that, 
what  has  been  done  has  been  with  a* 
view  to  annoy  defendants  and  to  prevent 
said  defendants  from  constructing  their  ree-> 
ervoir  and  canals  and  obtaining  electrical 
power  for  the  purpose  aforesaid,  and  for  the- 
purpose  of  preventing  an^  legitimate  rail- 
road undertaking  from  being  consummated, 
if  the  operation  of  a  line  through  said  cafioi^ 
was  essential. 

"Defendants  allege  that  the  construction* 
of  a  railroad  alon^  the  bottom  of  said  cafion- 
would  be  destructive  of  their  enterprise  and 
reservoir  and  power,  and  would  prevent 
them  from  carrying  out  the  work  in  which 
they  have  been  engaged  long  prior  to  the^ 
spasmodic,  uncertain,  and  mala  fides  entry 
of  said  plaintiff  into  said  cafion,  and  in- 
which  they  are  still  engaged." 

It  was  alleged  that  plaintiff  knew  of  the- 
intention  and  character  of  defendants'  work^ 
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«nd  to  permit  it  to  condemn  the  land  and  to 
•deprive  defendants  of  its  possession  would 
he  a  "grievous  wrong  and  fraud  upon  their 
rights.^' 

It  was  averred  that  Holbrook  had  no  in* 
"Merest  in  the  controversy. 

The  allegations  of  defendants  were  not 
only  set  up  in  their  answers,  but  were  also 
made  the  subject  of  cross  bills. 

A  jury  was  impaneled,  and  under  the  in- 
istructions  of  the  court  they  were  confined  to 
the  consideration  of  compensation  and  dam- 
ages. They  returned  a  verdict  assessing  the 
value  of  the  strip  of  land  taken  by  the  rail- 
road at  $575;  damages  to  the  remaining 
land,  $500 ;  cost  of  fencing,  $525.30,  and  cost 
«f  cattle  guards,  $42.53.  Benefits  were  as- 
sessed at  nothing. 

There  were  many  instructions  asked  by 
defendants  which  the  court  refused.  They 
[S76]also  objected  to  the  instructions  which  *the 
court  gave.  Subsequently  the  court  ren- 
dered its  judgment,  in  which  it  found  and 
adjud^^ed  as  follows: 

"This  action  having  come  on  for  hearing 
before  the  court,  and  a  jury  impaneled  to 
assess  compensation  and  damages,  on  the 
18th  day  of  April,  1898,  and  having  been 
beard  on  that  and  the  succeeding  dav,  it  is 
now  found  and  determined  ihat  Uie  plaintifT 
is  a  railroad  corporation  as  alleged  in  the 
•complaint  and  with  a  franchise  to  construct 
and  operate  lines  of  railwav  and  telegraph 
MB  alleged,  including  a  franchise  to  construct 
a  line  of  railroad  and  telegraph  on  and  over 
lands  described  in  the  complaint  and  sought 
to  be  condemned. 

"That  the  plaintiff  filed  a  copy  of  its  arti- 
cles of  incorporation  and  due  proof  of  its 
•organization  with  the  Secretary  of  the  Inte- 
rior, and  the  same  were  duly  approved  by 
the  Secretary  on  the  27th  day  of  May,  1*890, 
tinder  the  act  of  Congress  of  March  3,  1875, 
panting  the  right  of  way  to  railroad  com- 
panies. 

"That  the  lands  sought  to  be  condemned 
and  the  adjoining  lands  are  unsurveyed 
public  lands  of  the  United  States,  and  at  the 
time  of  the  be^nning  of  the  suit  were  occu- 
pied hj  William  W.  Ferguson,  who  has 
eince  died. 

"That  the  plaintiff  on  the  8th  day  of  July, 
1896,  completed  the  survey  and  location  of 
its  line  of  railroad  on  and  over  the  lands 
sought  to  be  condemned  and  hereinafter  de- 
flcribed. 

"That  the  said  defendant  L.  Holbrook  has 
disclaimed  any  interest  in  the  lands. 

"That  neither  on  or  before  or  since  the 
Sth  day  of  July,  1896,  has  the  defendants, 
the  Telluiide  Power  Transmission  Company 
and  L.  L.  Nunn,  or  either  of  them,  had  any 
possession  of  the  lands  sought  to  be  con- 
denmed,  or  by  appropriation  or  otherwise 
any  right  to  raise  the  waters  of  Provo  river 
80  as  to  flow  the  same  or  any  part  thereof, 
or  any  right  to  the  said  lands  or  possession 
thereof  as  part  of  a  reservoir  site,  and  to 
raise  the  waters  of  said  river  so  as  to  flow 
the  same  would  be  an  unreasonable  use  of 
said  waters  and  the  public  lands  and  ease- 
ments in  the  cafion  adjacent  to  said  river. 
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"And  it  is  now  adjudged  bv  the  courts 

"That  the  use  to  which  the  land  sought 
to  be  acquired  by  plaintiff  is  to  be  appued 
in  the  construction  and  operation  of  a  ^line[5v^^ 
of  railroad  and  telegraph  for  which  the 
fands  are  to  be  used  for  a  right  of  way,  and 
that  it  is  a  public  use  authorized  by  law; 
and  that  the  taking  and  condemnation  there- 
of is  necessary  to  such  use.  That  said  lands 
have  not  already  been  appropriated  to  any 
other  public  use. 

"That  none  of  the  defendants  by  plead- 
ings or  otherwise  is  seeking  condemnatioo 
of  said  lands  for  a  reservoir  or  other  public 
use,  and  the  lands  cannot  be  used  both 
as  a  reservoir  site  as  claimed  and  a  railroad, 
and  there  is  no  common  use,  either  public 
or  private,  to  be  adjusted." 

The  judgment  then  recited  the  findings  of 
the  jury,  and  directed  the  money  to  be  paid 
into  court  for  subsequent  distribution  among 
those  who  should  be  entitled  thereto.  This 
judgment  was  afterwards  set  aside,  at  the 
request  of  defendants,  to  enable  them  to  pre- 
sent findings,  which  thc^  subsequently  did. 
The  court,  however,  refused  to  find  as  re- 
quested, and  reinstated  its  former  judgment 
ajnd  findings.  The  findings  requested  pre- 
sented the  allegations  of  the  answers  as  es- 
tablished by  tne  evidence,  and  also  pre- 
sented, as  established,  the  feasibility  of 
building  the  railroad  upon  lines  which 
would  not  interfere  with  the  projected  works 
of  the  defendants. 

The  plaintiff  paid  into  court  the  award  of 
the  jury,  and  a  final  order  of  condemnation 
was  made.  The  case  was  taken  to  th.e  su- 
preme court  of  the  state,  and  the  judgment 
of  condemnation  was  there  affirmed.  23 
Utah,  22,  63  Pac.  995.  The  chief  justice  of 
the  state  allowed  this  writ  of  error. 

On  appeal  to  the  supreme  court  of  the 
state  there  were  eighty -tnree  assignments  of 
error,  two  of  which  were  based  on  rulings 
in  regard  to  the  jury  and  forty-five  of  which 
were  based  upon  instructions  to  the  jury  or 
refusals  to  instruct  the  jury.  The  rest  of 
the  assi^ments  except  three  were  based  on 
the  findings,  and  refusals  to  find,  as  re- 
quested by  defendants.  The  last  three  as- 
signments were  as  follows: 

"81.  The  court  erred  in  denying  defend- 
ants' petition  to  remove  said  cause  to  the 
Federal  court. 

"82.  The  court  erred  in  assuming  to  re- 
tain jurisdiction  over  said  cause  and  pro- 
ceeding to  try  the  same  after  the  filing  of 
the  petition  on  the  part  of  the  defendants  to 
remove  said  cause  •to  the  circuit  court  of [5TT1 
the  United  States  for  the  district  of  Utah. 

"83.  The  court  erred  in  holding  and  de- 
ciding that  it  had  jurisdiction  toliear,  try, 
and  determine  said  cause." 

In  the  petition  for  writ  of  error  it  was  al- 
leged that  errors  were  committed  by  the  su- 
preme court  of  Utah,  in  that  "the  final 
judgment  and  decision  of  the  supreme  court 
of  the  state  of  Utah  the  ,said  court  erred  in 
holding  and  deciding  and  determining  that 
Lhese  defendants,  both  citizens  of  the  state 
of  Colorado,  one  a  corporation  existing  un- 
der the  laws  of  the  said  state  of  Colorado 
and  the  other  a  natural  person,  did  not  have 
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the  authority  or  the  right  to  locate  and  ap- 
propriate public  lands  of  the  United  States 
upon  the  rrovo  river  flowing  through  said 
public  lands  of  the  United  States  for  the 
purpose  of  maintaining  a  dam  with  which 
to  generate  power  to  create  electricity,  and 
sucn  decision  was  contrary  to  the  protection 
afforded  these  defendants  by  th^  14th 
Amendment  of  the  Constitution  of  the 
United  States.  The  decision  likewise  vio- 
lated the  rights  of  the  said  defendants  un- 
der §  2,  article  4,  of  the  Constitution  of  the 
United  States:  'The  citizens  of  each  state 
shall  be  entitled  to  all  privileges  and  im- 
munities of  citizens  in  the  several  states.' 

"And  the  petitioners  further  say  that  in 
the  final  juagment  and  decree  of  the  said 
supreme  court  of  the  state  of  Utah  and  of 
the  district  court  of  the  fourth  judicial  dis- 
trict in  and  for  the  county  of  Utah,  state  of 
Utah,  a  decision  was  had  against  a  right 
and  privilege  of  these  defendants  claimed 
under  a  statute  of  the  United  States,  which 
right  and  privilege  was  specially  set  up  and 
claimed  by  these  said  aefendants  in  said 
cause.  That  by  the  answer  in  said  cause 
the  defendants  allure  that  th^  had  tlie 
right  and  authority  from  the  United  States, 
and  were  exercising  it,  to  erect  a  dam  in 
Provo  cailon  for  tile  purpose  of  creating 
power  to  transmit  electricity.  That  said 
right  and  authority  existed  under  the  min- 
ing laws  of  the  United  States  originally  en- 
acted in  1868  and  amended  in  1872,  Revised 
Statutes,  §  2339  [U.  S.  Comp.  SUt.  1901,  p. 
1437],  and  the  said  right  was  denied  by  the 
said  plaintiff  and  the  said  district  court  of 
the  fourth  judicial  district,  and  the  said  su- 
[678]preme  court  of  Utah  on  appeal  held  *that 
these  defendants  had  no  right  to  erect  such 
dam  on  the  public  unsurveyed  lands  of  the 
United  States. 

*'And  the  petitioners  further  sa^  that  the 
said  fourth  judicial  district  court  in  and  for 
the  county  of  Utah,  state  of  Utah,  and  the 
said  supreme  court  of  the  state  of  Utah  in 
afiirming  the  said  decision  on  appeal,  have 
decided  against  the  right  of  these  defend- 
ants existing  under  the  statute  of  the 
United  Btates  to  remove  the  said  cause  from 
the  said  state  court  above  named  to  the 
United  States  court,  which  claim  was  exer- 
cised duly  -by  the  petition  and  bond  filed  in 
due  time  by  these  defendants  in  the  fourth 
judicial  district  court  before  the  time  ex- 
pired for  these  said  defendants  to  appear 
and  answer  to  the  suit  brought  against  them 
by  the  said  plaintiff  in  this  cause." 

In  the  assignments  of  error  those  grounds 
are  repeated,  and  errors  are  assign^  upon 
the  ruiiuCT  on  instructions  by  the  district 
court  and  the  action  of  the  supreme  court 
in  sustaining  those  rulings, 
t  Section  2339  [U.  S.  Comp.  Stat.  1901,  p. 

1437],  referred  to  in  the  assignments  of  er- 
ror, is  as  follows: 

^'Whenever,  by  priority  of  possession, 
rights  to  the  use  of  water  for  mining,  agri- 
cultural, manufacturing,  or  other  purposes 
have  vested  and  accrued,  and  the  same  are 
recognized  and  acknowledged  by  the  local 
customs,  laws,  and  the  decisions  of  courts, 
the  possessors  and  owners  of  such  vested 
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rights  shall  be  maintained  and  protected  in 
the  same,  and  the  right  of  way  for  the  con- 
struction of  ditches  and  canals  for  the  pur- 
pose herein  specified  is  acknowledged  and 
confirmed;  but  whenever  any  person  in  the 
construction  of  any  ditch  or  canal  injures 
or  damages  the  possession  of  any  settler  on 
the  public  domain,  the  party  committing 
such  injury  or  damage  shall  be  liable  to  the 
party  injured  for  such  injury  or  damage." 

Mr.  H.  P.  HeaderaoB  argued  the  cause, 

sfid,  with  Messrs.  8.  A.  Bailey  and  Arthur 
Broim,  filed  a  brief  for  plaintiffs  in  error. 
Mr,  Joel  F.  Vaile  argued  the  cause,  and, 
with  Messrs.  R.  Harkness  and  E.  0.  Wolcott, 
filed  a  brief  for  defendant  in  error. 

*Mr.  Justice    MeKeaa*    delivered    the[679] 
opinion  of  the  court: 

The  defendant  in  error  has  moved  to  dis- 
miss the  case  for  want  of  jurisdiction  in 
this  court.  The  essential  issues  of  fact 
were  decided  against  the  plaintiffs  in  er- 
ror, and  the  case,  therefore,  seems  to  be 
brought  within  the  *  ruling  in  Tellurids 
Poicer  Transmission  Co.  v.  Rio  €hrande 
Western  R.  Co.  175  U.  S.  639,  44  L.  ed.  305, 
20  Sup.  Ct.  Rep.  245.  The  corporations  in 
this  case  were  parties  in  that  case,  and  so 
were  Nunn  and  Holbrook.  The  same  pub- 
lic interests  were  in  opposition,  and  the 
power  company  relied  for  rights  in  Prove 
cafion  on  §  2339  of  the  Revisd  Statutes  of 
the  United  SUteQ  [U.  S.  Comp.  Stat  1901, 
p.  1437],  as  the  oompanjr  does  in  this  case^ 
and  the  rulings  on  those  ix^^rests  and  rights 
constituted  the  vital  questions  in  that  esse 
as  Vtiev  do  in  this.  It  was  pointed  out 
there  that,  "in  order  to  establish  any  rights 
under  the  statute,  it  was  incumbcmt  upon 
the  defendants  to  prove  their  priority  of 
possession,  or  at  least  to  disprove  priority 
on  tiie  psjrt  of  the  plaintiff.'^  And  it  was 
observed:  "The  question  who  had  acquired 
this  priority  of  possession  was  not  a  Fed- 
eral question,  but  a  pure  question  of  fact, 
upon  which  the  decision  of  the  state  court 
was  conclusive.  No  construction  was  put 
upon  the  statute;  no  question  arose  under 
it;  but  a  prdiminary  question  was  to  be  de- 
cided before  the  statute  became  material, 
and  that  was  whether  defendants  were  first 
in  possession  of  the  land.  Even  if  priority 
of  possession  had  been  shown,  it  would  still 
have  been  necessary  to  prove  that  defend- 
ants* right  to  the  use  of  tne  water  was  rec- 
ognized and  acknowledged  by  the  local  cus- 
toms, laws,  and  decisions,  all  of  which  were 
questions  of  state  law." 

After  discussion  it  was  also  observed: 
"But  the  difficulty  in  this  case  is  that,  be- 
fore it  could  be  said  that  any  right  or  title 
under  a  statute  of  the  United  States  had 
been  denied,  it  was  necessary  to  establish 
as  a  question  of  fact  priority  of  possession 
on  the  part  of  the  Telluride  C6mpany,  as 
well  as  conformity  to  local  customs,  laws, 
and  decisions.  These  were  local,  and  not 
Federal,  questions.  The  jurisdiction  of  this 
court  in  this  class  of  cases  does  not  extend 
to  questions  of  fact  or  of  *local  law,  which  [580] 
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are  merely  preliminary  to,  or  the  possible 
basis  of,  a  Federal  question." 

Manifestly  if  the  plaintiffs  in  error  ob- 
tained no  rights  under  S  2339  [U.  S.  Ck>mp. 
Stat.  lUOl,  p.  1437],  none  could  be  taken 
from  them.  .But  a  violation  of  the  14th 
Amendment  of  the  Coostitution  of  the 
United  States  is  claimed  by  both  the  power 
company  and  byNunn,and  the  latter  claims, 
besides,  that  he  was  denied  the  privileges  to 
which  he  was  entitled  as  a  citizen  of  the 
United  States. 

The  deprivation  of  the  rights  of  the  plain- 
tiffs in  error  under  the  14th  Amendment 
was  accomplished,  it  is  said,  by  the  court's 
assuming  to  try  without  the  assistance  of 
tlie  jury  the  questions  of  fact  upon  which 
those  rights  depended.  In  other  words, 
that  the  district  court  assumed  to  deter 
mine,  and  did  determine,  all  conflicting  or 
adverse  claims  to  the  property,  and  sub- 
mitted only  to  the  jury  the  questions  of 
compensation  and  damages.  This  action,  it 
is  asserted,  was  contrary  to  the  meaning  of 
the  statute  of  the  state,  or,  if  not  so,  the 
statute  is  void. 

With  the  latter  objection  we  only  are 
concerned,  and  it  is  enough  to  say  in  answer 
to  it  that  the  invaiidity  of  the  statute  was 
not  raised  in  the  district  court,  nor  assigned 
as  a  ground  of  error  on  the  appeal  taken  to 
the  supreme  court  of  the  state.  It  appears 
for  the  first  time  in  the  petition  for  the 
writ  of  error  from  this  court.  Nor  did  the 
supreme  court  of  the  siaJte  pass  upon  the  ac- 
tion of  the  district  court  in  view  of  its  un- 
constitutionality. Indeed,  it  found  it  un- 
necessary to  pass  upon  that  action  except  in 
the  most  general  way.    The  court  said: 

"The  appellanti  assign  many  errors  upon 
the  refusal  of  the  court  to  instruct  the  jury 
as  requested,  upon  the  instructions  given  to 
the  jury,  and  upon  the  facts  found  by  the 
court.  Under  tne  view  taken  these  ques- 
tions become  unimportant,  as  neither  of  the 
appellants  were  injured  in  their  rights;  nor 
were  either  entitled  to  any  damages  under 
the  facts  shown  in  this  case.  The  instruc- 
tions were,  at  least,  as  favorable  to  the  ap- 
pellants as  they  had  a  right  to  expect'' 

li  is  further  ursed  that  the  decision  of 
the  supreme  court  deprived  plaintiffs  in  er- 
ror of  their  rights  under  tne  Constitution 
(581  ]of  *the  United  States,  and  under  §  2339  of 
the  Revised  Statutes  [U.  8.  Oomp.  SUt. 
1001,  p.  1437],  in  holding,  as  it  is  claimed, 
that  neither  the  power  company  nor  Nunn 
had  any  authority  or  right  to  locate  and  ap- 
propriate public  land  of  the  United  States 
upon  the  Provo  river  for  the  purpose  of 
mainteining  a  dam  to  stere  water  with 
whidi  to  generate  power  to  create  electricity. 

The  supreme  court  in  ite  opinion  referred 
te  ite  decision  in  the  former  case  between 
the  parties,  16  Utah,  125,  61  Pac.  140;  176 
U.  S.  630,  44  L.  ed.  306,  20  Sup.  Ct  Rep. 
246,  not,  however,'  as  conclusive,  but  "as  au- 
thoritv  and  as  determining  the  law  in  this 
case,  in  so  far  as  it  decid^  the  same  ques- 
tions involved  in  the  present  case,"  and  the 
court  steted  that  it  hatd  been  decided  in  that 
case,  among  other  things,  "that  the  defend- 
ants (plaintiffs  in  error  here)  had  not  ap- 
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propriated  the  land  in  dispute,  and  that  nei- 
ther of  the  defendante  was  in  actual  posses- 
sion of  the  land  when  the  plaintiff  located 
his  right  of  way,  took  possession,  and  en- 
gaged in  grading  it." 

Then  passing  upon  the  righte  of  the  power 
company  and  Nunn,  the  court  said : 

"The  record  shows  that  the  San  Miguel 
Gold  Mining  Company  was  orfi^ized  in  Col- 
orado, February  7,  1801,  with  a  capitel  of 
$16,000,000,  and  was  authorized  te  acquire 
by  purchase,  lease,  or  otherwise,  mining 
property,  together  with  water  rights,  power, 
ways,  mills,  and  mill  sites;  to  develop,  mine» 
work,  and  utilize  the  same,  and  to  carry  on 
a  general  mining  business.  Ite  principal 
office  is  in  Telluride,  Colorado,  and  ite  prin- 
cipal business  is  to  be  done  in  Colorado,  and 
ite  articles  provide  that  part  of  ite  businesa 
may  be  done  in  Boston,  Mass.,  and  ite  prin- 
cipal ortice  kept  there.  The  stock  is  nonas- 
sessable, and  no  requiremente  for  jpaymente 
of  subscription  are  incorporated  in  it.  In 
February,  1806,  an  amendment  of  ite  arti- 
cles was  made  and  fil^  with  the  secretory 
of  stete  in  Colorado  chan^ng  the  name  of 
the  company  to  the  Tellunde  Power  Trans- 
mission Company.  Appellant  Nunn  was  ite 
manager. 

"Section  427,  p.  614,  1  Colo.  Stet  1803, 
among  other  matters,  provides  that,  'when 
said  corporation  shail  be  created  under  the 
laws  of  this  stete  for  the  purpose  of  carry- 
ing on  part  of  ite  business  beyond  the  limite 
thereof,  such  certificate  shall  stete  that 
fact.'  Subdivision  2  of  this  section  provides 
that  *the  object  for  which  the  company  is  [6821 
created  shall  be  steted.  Section  408  au- 
thorizes Colorado  corporations  authorized 
to  do  business  out  of  the  stete  to  accept  the 
laws  of  the  other  stetes,  and  there  exercise 
ite  franchise. 

"So  it  appears  that  the  appellant  ccmi- 
pany  is  a  mining  corporation  organized  in 
Colorado,  without  complying  with  the  stat- 
ute, and  with  no  other  powers  to  do  businesa 
as  such  in  this  stete.  Without  complying 
with  the  Constitution  and  laws  of  this  steto 
with  respect  to  foreign  corporations,  it  un- 
lawfully assumes  to  appropriate  both  land 
and  waJba  within  this  stete.  This  must  be 
so,  because  under  S  2,  art.  12,  of  the  Consti- 
tution of  this  stete,  no  corporation  in  exist- 
ence in  this  stete  when  the  Constitution  \m 
adopted  shall  have  the  benefit  of  ite  laws, 
without  filing  with  the  secretenr  of  stete  an 
acceptance  of  the  provisions  of  the  Consti- 
tution; and  under  S  6,  no  corporation  or- 
ganized out  of  the  stete  shall  be  allowed  to 
transact  business  in  this  stete  on  conditions 
more  favorable  than  those  prescribed  by 
law  for  similar  corporations  organized  un- 
der the  laws  of  the  stete. 

"Under  S  0,  no  corporation  is  allowed  to 
do  business  in  this  stete  without  haviiur 
one  or  more  places  of  business  therein,  with 
an  agent  upon  whom  process  may  be  served, 
nor  without  first  filing  a  certified  copy  of 
ite  articles  of  incorporation  with  the  secre- 
tary of  stete.  Section  10  provides  that  no 
corporation  shall  engage  m  any  business 
other  than  that  expressly  authorized  in  it» 
charter  or  articles  of  incorporation. 

187  V.  M. 


1902. 


Tellubide  Poweb  Tbaksmission  Co.  v.  Rio  Grande  W.  R.  Ck>. 


683-585 


"Section  2293,  Utah  Oomp.  Laws  1888,  as 
amended  in  1896,  and  §S  351  and  352,  Rev. 
Stat  1898,  expressly  embody  these  provi- 
sions of  the  Constitution,  and  prohibit  f Or- 
el^ corporations  from  doing  business  in 
ibis  state,  unless  they  have  complied  with 
these  requirements  of  the  law;  and  any  cor- 
poration failing  to  so  comply  with  the  pro- 
visions of  the  law  is  not  entitled  to  the  bene- 
fits of  the  law  of  this  state  relating  to 
corporations. 

'*The  appellant  corporation  did  not  com- 
ply with  the  laws  of  this  state,  and  has  no 
power  to  engage  in  its  business  of  mining, 
or  to  acquire  any  water  rights  under  the 
laws  of  this  state.  A  corporation  of  Colo- 
rado coming  into  this  state  cannot  bring 
[583]  with  *it  powers  with  which  it  is  not  en- 
dowed in  Colorado.  It  can  onlv  have  an  ex- 
istence under  the  express  laws  of  the 
state  where  it  is  created,  and  can  ex- 
ercise no  power  which  is  not  granted 
by  its  charter  or  some  legislative  act. 
The  appellant  corporation  never  ftled  with 
the  secretary  of  state  of  the  state  of 
Utah  a  copy,  of  its  articles  of  incdrpora- 
tion,  by  dther  name  under  which  it  was  in- 
corporated, and  never  accepted  the  laws  or 
Constitution  of  Utah,  nor  has  it  appointed 
any  agent  or  fixed  any  place  of  business 
within  the  state  as  i-equired  by  law.  The 
defendant  corporation,  therefore,  is  not  en- 
titled to  the  benefit  of  the  laws  of  this  state, 
with  reference  io  corporations.  State  v. 
Southern  P.  Co.  52  La.  Ann.  1822,  28  So. 
872;  Oregon  R,  d  Nov,  Co,  v.  Oregonian  R, 
Co,  130  U.  S.  1,  32  L.  ed.  837,  9  Sup.  Ct 
Bep.  409;  George  R.  Barae  Live  Btock  Co. 
T.  Range  Valley  Cattle  Co.  16  Utah,  59,  50 
Pac.  630. 

"Under  §  2339,  Rev.  Stat  [U.  S.  Comp. 
Stat.  1901,  p.  1437],  even  if  priority  of 
possession  of  the  property  in  question  was 
shown  in  the  defendant  corporation,  still  its 
right  to  locate  and  use  the  water  or  land  is 
not  recognized  or  acknowled^^ed  by  the  laws 
of  this  state,  and  it  was  not  in  a  position  to 
question  the  right  of  the  plaintiff  in  the 
premises. 

"5.  Appellant  Nunn  was  a  resident  of 
Colorado,  the  general  manager  and  in  charge 
of  the  business  of  the  defendant  corpora- 
tion, both  in  Colorado  and  Utah.  The  chief 
engineer,  hydraulic  engineer,  and  officers  of 
the  defendant  corporation,  including  the 
president  and  attorneys,  consulted  with  and 
acted  with  him  with  respect  to  the  acts  i>er- 
formed  with  reference  to  the  appropriation 
of  water  and  in  making  the  improvements 
discussed  by  them,  at  Hanging  Rock,  but  no 
plan  for  a  dam  at  Hanging  Rock  was  ever 
actually  made,  and  no  &m  was  constructed 
there.  Throushout  the  whole  procedure  the 
board  of  the  defendant  corporation  was  the 
controlling  anthority  for  and  with  whom 
Kunn  acted.  If  Nunn  had  any  right,  it  was 
with  reference  to  the  smaller  power  located 
below.  The  dam  at  Hanging  Rock  was  to 
be  a  larger  power,  and  was  talked  about  in 
the  project,  hut  it  was  not  constructed,  and 
the  ownership,  if  in  anvone,  was  in  the  de- 
fendant company,  which  was  incapable  of 
acquiring  such  ownership. 
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"While  the  testimony  is  very  uncertain,  . 
it  sufficiently  appears  *that  whatever  was [584) 
done  by  Nunn  in  the  appropriation  of  water 
was  done  for  the  use  and  benefit  of  the  de- 
fendant company,  and  he  cannot  be  treated 
as  a  personal  claimant  and  owner  of  tlie 
easement  and  right  of  way  in  controversy 
as  against  the  right  of  way  acquired  by 
respondent." 

From  this  excerpt  it  appears  that  the  su- 
preme court  construed  the  statutes  and 
Constitution  of  Utah,  deciding  that  tlie 
power  company  had  no  existence  as  a  cor- 
poration in  the  state,  and  could  acquire, 
therefore,  no  rights  as  such,  and  ''was  not 
in  a  position  to  question  the  right  of  tho 
plaintiff  [defendant  in  error]  in  the  prem- 
ises." .And  no  independent  right  was  found 
in  Nunn.  What  was  done  by  nim  the  court 
said  was  done  '*for  the  use  and  benefit  of 
the  defendant  company."  And  it  was  de- 
cided that  he  was  not  ''a  personal  claimant 
and  ownei'  of  the  easement  and  riffht  of  way 
in  controversy  as  against  the  rignt  of  wav 
acquired  by  respondent  [plaintiff  in  error]  .'^ 
These  conclusions  did  not  involve  the  deci* 
sion  of  Federal  questions.  The  first  ex- 
pressed the  meaning  and  effect  of  local  stat- 
utes. The  second  depended  upon  a  finding 
of  fact.  Neither,  therefore,  is  reviewable 
by  us. 

The  whole  controver^  was  and  is  as  to 
the  right  to  occupy  Provo  caik>n,  the  de- 
fendant in  error  claiming  that  right  for  a 
railroad,  the  plaintiffs  in  error  claiming 
that  riffht  for  a  reservoir  site,  and  this  lat- 
ter right  plaintiffs  in  error  claimed  and 
claims  under  §  2339  of  the  Revised  Statutes 
of  the  United  States  [U.  Si  Comp.  Stat  ^ 
1901,  p.  1437].  That  section  was  and  is' 
their  reliance.  They  say  in  their  brief  that 
th^  ''do  not  claim  to  hold  the  land  in  con* 
troversy"  under  the  alleged  contract  with 
Ferguson. 

"They  claim  to  have  obtained  tiUe  to  it 
under  S  2339  of  the  Revised  Statutes  of  the 
United  States  by  entering  upon  it  and  ap- 
propriating it  as  a  reservoir  site,  and  this 
contract  (the  contract  with  Ferguson)  only 
amounted  to  a  waiver  of  Ferguson's  rights 
as  a  squatter  in  favor  of  plaintiffs  in  error .^ 

But  their  rights  under  that  section  de> 
pended  upon  questions  of  fact  and  questions 
of  local  law.  The  questions  of  fact  were 
found  against  plaintiff  in  error,  and  the 
questions  of  local  law  we  cannot  review. 

A  Federal  question  is  asserted  because  of 
the  ruling  of  the  'district  court  refusing  to [586) 
remove  the  case  to  the  United  States  circuit 
court  upon  the  petition  of  plaintiffs  in  er- 
ror. But  upon  the  denial  of  the  applica- 
tion to  remove  they  filed  the  record  in  the 
circuit  court  of  the  United  States,  and  that 
court  remanded  the  cause,  and  a  copy  of  its 
order  was  filed  in  the  district  court  before 
the  commencement  of  the  trial.  In  substan- 
tially similar  circumstances  we  held  in 
MisBOuri  P,  B,  Co.  v.  Fitzgerald,  160  U.  S. 
556,  40  L.  ed.  536,  16  Sup.  Ct  Rep.  389,  that 
if  error  there  had  been  in  the  nuing  of  the 
I  state  court  it  became  wholly  inunateriaL 

Writ  of  error  diswascd. 
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Supreme  Court  of  the  United  States. 


Oct.  Tebm» 


E.  M.  AYRES.  Plff,  in  Err., 

V, 

JOHN  H.  POLSDORFER  and  Wife,  Louisa 

M.  Polsdorfer. 

(See  S.  C.  Reporter's  ed.  585-506.) 

Appeal — eiTor  to  cifcuit  court  of  appeals — 
motion  for  certiorari — when  made  in 
time. 

1.  A  judgment  of  the  circuit  court  of  appeals, 
in  a  case  In  which  the  jurisdiction  of  the  clr- 
cult  court  was  •Invoked  solely  on  the  ground 
of  diverse  citizenship,  cannot  be  reviewed 
In  the  Supreme  Court  of  the  United  States 
on  writ  of  error  because  a  Federal  question 
arose  In  the  course  of  the  proceedings  In  the 
circuit  court,  even  though  such  question  may 
not  be  of  such  a  character  as  would  permit 
the  case,  under  f  5  of  the  judiciary  act  of 
1891  (26  Stat,  at  L.  826,  chap.  517,  JJ.  S. 
Comp.  6ttit.  1001,  p.  48S),  to  be  brought  di- 
rectly from  the  circuit  court  to  the  Supreme 
Court. 

:2.  Certiorari  to  tb<»  circuit  court  of  appeals, 
sought  because  of  the  apprehension  that  a 
writ  of  error  was  improperly  sued  out,  will 
not  be  granted  where  the  Judgment  sought 
to  be  reviewed  was  rendered  December  7, 
1900,  a  rehearing  denied  February  23,  1901, 
the  writ  of  error  brought  April  15,  1901, 
and  the  record  died  and  case  docketed  April 
29,  1901,  and  the  motion  for  such  certiorari 
was  not  made  until  October  0,  1902. 

[No.  89.] 

-Argued  November  IS,  1902.    Decided  Janu- 
ary 5, 190S. 

IN  ERROR  to  the  United  States  areuit 
Court  of  Appeals  for  the  Sixth  Circuit 
to  review  a  judgment  which  dismissed  a 
writ  of  error  from  that  court  to  review  a 
^dgment  of  the  Circuit  Court  for  the  West- 
•ern  Division  of  the  Western  District  of 
Tennessee. 

On  motion  to  dismiss.    Dismissed. 

Motion  for  certiorari  denied. 

See  same  case  below,  45  C.  C.  A.  24,  105 
Ped.  737. 

Statement  by  Mr.  Justice  MoKennat 

Ejectment  and  trespass  brought  in  the 
circuit  court  of  the  United  States,  western 
division  of  the  western  district  of  Tennessee, 
for  the  recovery  of  lands  and  damages.  Part 
of  the  land  is  an  island  in  the  Mississippi 
river.  The  declaration  was  in  the  usual 
form,  and  the  ground  of  jurisdiction  in  the 
circuit  court  was  diversity  of  citizenship, 
expressed  as  follows: 

"The  plaintiffs,  who  are  citizens  of  the 
state  of  Indiana,  residing  at  Evansville, 
therein,  complain  of  the  defendants,  Joe  C. 
f586]Marley,  •Thomas  Price,  E.  J.  Roy,  T.  A. 
Roy,  L.  R.  Coleman,  and  E.  M.  Ayers,  who 
are  citizens  of  the  state  of  Tennessee,  resid- 
ing in  the  western  division  of  the  western 
district  thereof,  in  an  action  of  trespass  and 
ejectment." 

The  declaration  alleged  ownership  in  fee 
of  the  plaintiffs  (defendants  in  error  here) 
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and  their  possession,  and  alleged  the  entry 
of  the  defendante  as  follows: 

''And  the  plaintiffs  being  so  entitled  to 
the  said  property,  and  so  in  possession 
thereof,  the  said  defendante,  to  wit,  on  the 
said  October  1st,  1898,  at  the  said  county  of 
Lauderdale,  unlawfully  and  without  right 
entered  into  and  upon  the  said  premises, 
and  falsely  and  unjustly  set  up  title  there* 
to,  as  in  them  respectively,  and  cut  timber 
therefrom  and  removed  the  same  and  exer- 
cised acts  of  ownership  thereof  under  such 
false  and  unjust  claim  of  title,  and  denied 
and  refused  to  recognize  the  claim  of  these 
plaintiffs  to  the  title,  or  their  possession 
thereunder,  and  wholly  refused  to  admit 
and  repudiated  the  same,  as  they  still  do." 

Judgment  for  the  recovery  of  the  land 
was  prayed,  and  $3,U00  damages. 

Price  pleaded  not  guilty.  The  plaintiff 
in  error  also  pleaded  not  guilty,  and  "that 
plaintiff's  action  accrued  more  than  seven 
years  before  suit  brought."  Against  the 
other  defendante  no  judgment  was  sought. 

Upon  the  issues  thus  joined,  the  jury 
found  for  the  plaintiffs  (defendante  in  er- 
ror) as  follows: 

*'That  they  find  that  the  plaintiffs  are 
the  owners  m  fee  and  entitled  to  and  in 
possession  of  the  following  lands,  situated  in 
Lauderdale  county,  Tennessee,  to  wit:  •  •  •** 

They  also  further  found — 

"That  the  plaintiffs  are  the  owners  in  fee» 
and  entitled  to  all  the  accretions  and  allu- 
vion formed  by  the  Mississippi  river  in  front 
of  the  said  three  (3)  tracts  of  land  above 
described,  the  same  being  and  constituting 
all  the  land  added  by  accretion  and  alluvion 
to  the  river  front,  as  such  front  of  the  said 
three  tracte  of  land  existed  on  the  Missie> 
sippi  river  when  the  said  tracte  of  land  re- 
spectively were  granted,  and  extending  from 
and  including  all  the  accretions  ajod  allu- 
vion in  front  thereof,  *from  the  line  on  the[687J 
river  of  the  tract  first  mentioned  above, 
furiiiest  up  stream. 

As  to  the  other  land  herein  sued  for  not 
embraced  in  the  above  descriptions,  the  jury 
finds  the  plaintiffs  are  not  entitled  to  the 
same.'* 

Judgment  was  entered  in  accordance  with 
the  verdict.  To  this  judgment  plaintiff  in  er- 
ror sued  out  a  writ  of  error  from  the  circuit 
court  of  appeals  of  the  sixth  circuit,  which 
was  dismissed  upon  the  motion  of  defendant 
in  error,  on  the  ground  that  there  had  been 
no  summons  and  severance  of  the  defendant 
Thomas  Price.  46  C.  C.  A.  24,  105  Fed. 
737.  A  petition  for  rehearing  was  filed 
but  denied.  This  writ  of  error  was  then 
sued  out. 

The  assignmente  of  error  are  as  follows: 

"1.  The  court  erred  in  dismissing  the 
writ  of  error  of  petitioner  upon  the  ground 
that  the  judgment  was  against  two  jointly, 
and  that  they  did  not  join  in  the  appeal. 

"2.  llie  court  erred  in  dismissing  the  pe- 
tition for  rehearing  made  by  this  petitioner. 

"In  support  of  this  assignment  he  sub-   . 
mite  herewith  counsers  brief  No.  2. 
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*'3.  The  court  erred  in  refusing  to  enter- 
tmin  jurisdiction  of  this  cause  and  not  re- 
T«rsing  it  upon  the  merits.  And  in  support 
«f  this  he  refers  to  the  assignment  of  error, 
Becord,  pp.  266,  273,  and  submits  herewith 
his  counsel's  brief  thereon  No.  3. 

TThe  ground  of  this  application  is  that 
the  record  in  this  cause  shows  that  peti- 
tioner claimed  under  muniments  of  title 
from  the  state  of  Arkansas  and  Polsdorfer 
and  wife,  and  also  Price  claimed  under 
muniments  of  title  from  the  state  of  Ten- 
nessee. In  other  words,  petitioner  claims 
that  he  has  a  right  to  the  writ  of  error  un- 
der the  Constitution  of  the  United  States, 
art.  3,  §  2." 

Messrs.  J.  B.  Heiskell  and  T.  B.  Tvr- 

ley  argued  the  cause,  and,  with  Mr,  C.  W. 
HeiskeJl,  filed  a  brief  for  plaintiff  in  error. 

Mr,  Waaaell  Randolph  argued  the 
cause,  and,  with  Messrs.  William  M.  Ran- 
dolph and  George  Randolph,  filed  a  brief  for 
defendants  in  error. 

Contentions  of  counsel  sufficiently  appear 
In  the  opinion. 

ilr.  Justice  MeKemiar  deliyered  the 
opinion  of  the  court: 

A  motion  is  made  to  dismiss  on  the 
ground  that  the  judgment  of  the  circuit 
«ourt  of  appeals  was  final,  and  therefore  it 
is  not  reviewable  by  writ  of  error  from  this 
court. 

Interpreting  the  judiciary  act  of  1801  [26 
Stat,  at  L.  826,  chap.  517,  U.  S.  Comp.  Stat. 
1901,  p.  488],  we  said,  in  MoLish  y.  Roff, 
141  U.  8.  661,  666,  35  L.  ed.  893,  894,  12 
Sup.  Ot.  Rep.  118,  120,  that  its  purpose  was 
to  provide  "for  the  distribution  of  the  en- 
tire appellate  jurisdiction  of  our  national 
judicial  system  between  the  Supreme  Court 
of  the  United  States  and  the  circuit  courts 
of  appeals  therein  established,  by  designat- 
ing the  classes  of  cases  in  respect  of  which 
each  of  those  two  courts  shall  respectively 
have  final  jurisdiction." 

But  special  questions  arose.  It  was  pro- 
vided in  S  6  that  the  judgments  and  decrees 
of  the  circuit  court  of  appeals  should  be 
final  in  all  cases  in  which  jurisdiction  was 
dependent  entirely  upon  diversity  of  citi- 
zenship. What  jurisdiction  was  meant,  and 
what  would  be  the  effect  if  Federal  ques- 
tions should  appear  in  the  proceedings  after 
the  commencement  of  the  case?  The  ques- 
tions were  answered  in  Colorado  Cent.  Con- 
sol.  Min.  Co.  V.  Turck,  150  U.  S.  138,  37  L. 
ed.  1030,  14  Sup.  Ct.  Rep.  35. 

In  that  ca^  the  jurisdiction  of  the  cir- 
cuit court  was  invoked  on  the  ground  of  di- 
versity of  citizenship,  but  the  defendant 
claimed  to  have  set  up  in  defense  a  Federal 
question  arising  under  $  2322  of  the  Revised 
Statutes  of  the  United  States  [U.  S.  Comp. 
Stat.  1901,  p.  1425],  and  on  that  ground  in- 
sisted that  the  judgment  of  the  circuit 
court  of  appeals  in  the  case  was  not  final. 
Rejecting  the  contention  and  dismissing  the 
writ  of  error,  this  court  held  that  before  the 
defense  under  §  2322  of  the  Revised 
SUtutes  [U.  8.  Comp.  SUt.  1901,  p. 
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1425],  had  been  set  up  jurisdiction 
had  ''already  attached,  and  could  not 
be  affected  by  the  subsequent  devel- 
opments." Jurisdiction,  it  was  said, 
''depended  entirely  upon  diverse  citizenship 
when  the  suit  was  commenced,  and  to  that 
point  of  time  the  inquiry  must  necessarily 
be  referred."  The  same  idea  was  expicsned 
in  subsequent  ^cases,  though  in  somewhatlSSO] 
'different  language.  But  a  distinction  was 
not  precisely  made  between  the  questions 
embraced  in  §  5  and  other  Federal  ques- 
tions. That  distinction  was  presented  in 
Loeb  V.  Columbia  Twp.  179  U.  S.  472,  45  L. 
ed.  280,  21  Sup.  Ct.  Rep.  174. 

The  case  was  an  action  upon  bonds  issued 
by  the  township  for  the  purpose  of  raising 
money  to  meet  the  cost  of  widening  and  ex- 
tending a  certain  avenue  within  its  limits. 
There  was  a  demurrer  to  the  petition,  and 
it  appeared  from  the  opinion  of  the  court 
that  one  of  the  points  raised  on  the  demur- 
rer was  that  the  act  of  the  general  assembly, 
under  and  by  virtue  of  whi<m  the  bonds  were 
issued,  contravened  the  Constitution  of  the 
United  States,  and  therefore  the  bonds  were 
void.  The  case  came  directly  from  the  cir- 
cuit court  to  this  court.  A  motion  was 
made  to  dismiss  for  want  of  jurisdiction. 
The  motion  was  denied,  notwithstanding 
the  petition  in  the  circuit  court  showed  that 
the  parties  were  citizens  of  different  states, 
and  stated  no  other  grounds  of  jurisdiction. 
If  nothing  more  appeared,  it  was  said,  bear- 
ing upon  jurisdiction,  "it  would  be  held 
that  tnis  court  was  without  authority  to  re- 
riew  the  judgment  of  the  circuit  court." 
But,  as  we  have  seen,  the  claim  had  been 
made  in  the  circuit  court  by  the  defendant 
that  the  statute  of  Ohio,  by  the  authority  of 
which  the  bonds  were  issued,  was  in  con- 
travention of  the  Constitution  of  the  United 
States.  It  was  contended  that  such  claim 
made  by  the  defendant  was  not  sufficient  to 
give  this  court  jurisdiction,  upon  a  writ  of 
error,  to  review  the  final  judgment  of  the 
circuit  court  sustaininp;  such  claim.  It  was 
answered,  "such  an  interpretation  of  the 
5th  section  is  not  justified  by  its  words. 
Our  right  to  review,  by  the  express  words 
of  the  statute,  extendo  to  'any  case'  of  the 
kind  specified  in  the  5th  section."  And  this 
view  was  affirmed  in  Uugulcy  Mfg.  Co,  v. 
Galeton  Cotton  Mills,  184  U.  S.  290,  46  L. 
ed.  546,  22  Sup.  Ct.  Rep.  452. 

In  Robinson  v.  Calduell,  165  U.  S.  359,  41 
L.  ed.  745,  17  Sup.  Ct.  Rep.  343,  it  had  been 
decided  that  "it  was  not  the  purpose  of  the 
judiciary  act  of  1891  to  give  a  party  who 
was  defeated  in  a  circuit  court  of  the  United 
States  the  right  to  have  the  case  finally  de- 
termined upon  its  merits,  both  in  this  court 
and  in  the  circuit  court  of  appeals."  *Thi9[590] 
was  affirmed  in  Loeb  v.  Columbia  Twp.  It 
was  there  observed  that  the  plaintiff  in  that 
action  could  have  carried  the  case  to  the 
circuit  court  of  appeals,  but,  had  he  done  so, 
"he  could  not  thereafter  have  invoked  the 
jurisdiction  of  this  court  upon  another  writ 
of  error  to  review  the  judgment  of  the  cir- 
cuit court." 

Therefore,  when   the  jurisdiction  of  the 
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circuit  court  is  invoked  solely  on  the  ground 
of  diversity  of  citizenship,  two  classes  of 
cases  can  arise,  one  in  which  the  questions 
expressed  in  S  5  appear  In  the  course  of  the 
proceedings,  and  one  in  which  other  Federal 
questions  appear.  Cases  of  the  first  class 
may  be  brought  to  this  coiurt  directly,  or 
may  be  token  to  the  circuit  court  of  ap- 
peals. But  if  taken  to  the  latter  court  they 
cannot  then  be  brought  here.  Cases  of  the  sec- 
ond class  must  be  taken  to  the  circuit  court 
of  appeals,  and  its  judgment  will  be  final. 
The  case  at  bar  falls  imder  one  or  under  Uie 
other  of  those  classes. 

The  declaration  was  ejectment  and  tres- 
pass in  the  form  used  in  the  local  practice. 
The  only  ground  of  jurisdiction  was  that 
the  plaintiffs  were  citizens  of  the  state  of 
Indiana,  and  the  defendants  were  citizens 
of  the  state  of  Tennessee.  The  answers 
were  simply  traverses  in  statutory  form  of 
the  wrongs  alleged  in  the  declaration.  The 
plaintiUs  in  the  case  recovered,  and  the 
plaintiffs  in  error  here  carried  the  case  to 
the  circuit  court  of  appeals.  The  Federal 
question  arose  in  the  course  of  the  proceed- 
ings in  the  circuit  court,  and  is  claimed  to 
have  been,  and  to  be,  based  on  grants  of 
lands  from  different  states,  the  conflict 
arising  between  grants  from  the  state  of 
Tennessee  to  defendants  in  error  and  to 
Price,  under  which  they  respectively 
claimed  title,  and  a  tax  deed  introduced  in. 
evidence  by  plaintiff  in  error,  which  was 
made  by  the  officials  of  Mississippi  county, 
Arkansas,  and  under  which  deed  he  claimed 
title.  Granting,  for  argument  sake,  there 
was  an  opposition  of  grants  within  the 
meaning  of  the  provision  of  the  Constitu- 
tion defining  the  judicial  power  of  the 
United  States,  it  would  seem  to  bring  the 
case  within  the  doctrine  of  Loeh  v.  Colum- 
bia Twp.,  both  as  to  the  question  raised  and 
the  manner  of  its  review,  and  the  plaintiff 
in  error,  having  sued  out  a  writ  of  error 
[501]  from  *the  circuit  court  of  appeals,  cannot 
now  come  to  this  court  upon  another.  The 
plaintiff  in  error,  however,  denies  tJiat  this 
consequence  results  from  Loeh  v.  Columbia 
Ttop,,  and  insists  that  the  principle  of  the 
case  justifies  the  present  writ  of  error.  The 
argument  is  that,  when  a  Federal  question 
not  embraced  in  §  5  is  disclosed  by  defend- 
ant's plea,  or  by  subsequent  proceedings, 
and  there  is  judgment  against  the  defend- 
ant, if  he  he  denied  the  right  to  carry  the 
casei  from  the  circuit  court  of  appeals  to 
this  court,  that  the  "result  would  be  con- 
trary to  the  principle  laid  down  in  Loeb  v. 
Columbia  Ttop,"  And  it  is  insisted  "there 
are  cases  of  Federal  jurisdiction  which  are 
not  embraced  under  §  5  of  the  act  of  1891, 
in  which  the  judgment  or  decree  of  the  cir- 
cuit court  of  appeals  is  not  final  under  §  6 
of  said  act;"  and  Northern  P.  R.  Co.  v.  Am- 
ato,  144  U.  S.  471,  36  L.  ed.  508,  12  Sup. 
Ct.  Rep.  740,  and  Union  P.  R,  Co.  v.  Harrie, 
158  U.  S.  326,  39  L.  ed.  1003,  16  Sup.  Ct. 
Hep.  843,  are  cited  as  examples.  It  is  said 
that  "in  these  [those]  cajses  the  declaration 
or  complaints  disclosed  that  the  original 
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jurisdiction  of  the  circuit  court  was  in^^ 
voked  on  account  of  diverse  citizenship,  but. 
they  further  disclosed  that  the  defendants 
were  corporations  organized  under  the  laws- 
of  the  United  States."    It  is  then  asked: 

"Suppose  a  ground  of  Federal  jurisdic* 
tion  not  cmbra<^  in  §  5  of  the  act  of  1891, 
and  in  which  the  judgment  or  decree  of  the 
circuit  court  of  appeals  is  not  conclusive,  is 
lirst  disclosed  by  defendant's  plea,  or  by 
subsequent  proceedings,  in  a  case  in  which 
the  original  jurisdiction  of  the  circuit  court 
was  invoked  solely  on  the  around  of  diverse 
citizenship,  or  on  one  of  the  other  grounds 
in  which  the  decision  of  the. circuit  court  of 
appeals  is  final.  If,  in  such  case,  there  was 
a  judgment  against  the  defendant,  and  he 
carried  the  case  by  writ  of  error  or  appeal 
to  the  circuit  court  of  appeals,  and  judg- 
ment was  there  rendered  against  him,  and 
he  then  sought  to  bring  the  case  to  this 
court  by  writ  of  error  or  appeal,  how  would 
it  stand  in  this  court?" 

Answering  the  question,  counsel  say  if 
the  doctrine  of  Colorado  Cent.  ConsoU  Min, 
Co.  V.  Turck  be  enforced,  and  the  writ  of  er- 
ror dismissed,  the  result  would  be  that 
"wherever  a  case  involved  two  grounds  *of[5011 
Federal  jurisdiction,  neither  of  which  is 
embraced  in  §  5  of  the  act  of  1891,  and  as  to 
one  of  which  the  judgment  or  decree  of  the 
circuit  court  of  app^s  is  final,  and  as  to 
the  other  is  not  final,  then  the  plaintiff  su- 
ing in  the  circuit  court  can,  by  invoking  its 
jurisdiction  solely  on  the  ground  as  to 
which  the  judgment  or  decree  of  the  circuit 
court  of  appeals  will  be  final,  deprive  the 
defendant  of  the  right  ffiven  him  to  carry 
the  case  fr<Hn  the  circuit  coiut  of  appeals 
to  this  court  by  writ  of  error  or  appeaL 
Such  a  result  would  be  contrary  to  the  prin- 
ciple laid  down  in  Loeb  v.  Columbia  Twp. 
172  U.  3.  472,  45  L.  ed.  280,  21  Sup.  Ct. 
Rep.  174,  which  case,  it  will  be  seen,  dis- 
countenances the  idea  that  one  party  can^ 
by  the  method  or  way  in  which  he  brings 
his  suit,  deprive  the  other  of  a  right  of  re- 
view by  this  court." 

We  have  quoted  at  length  from  counsel  to* 
exhibit  their  contention  in  full. 

The  contention  has  been  answered  by  that 
which  we  have  already  said.  Besides,  coun- 
sel are  wrong  in  their  premises.  Northern 
P.  R.  Co.  V.  Amato  and  Union  P.  R.  Co.  t. 
Jlarrie  were  not  cases  in  which  the  jurisdic* 
tion  was  invoked  on  the  grounds  of  diversi- 
ty of  citizenship.  The  first  was  brought  ii» 
a  state  court  and  removed  to  the  circuit 
court  of  the  United  States,  on  the  ground 
that,  being  a  case  against  a  corporation  cre- 
ated by  Congress,  the  suit  arose  under  a  lair 
of  the  United  States.  The  other  case  was 
brought  in  the  circuit  court  of  the  United 
States  and  the  Federal  character  of  the  cor- 
poration, following  previous  authority,  was 
lield  to  have  constituted  a  ground  of  juris- 
diction independent  of  the  citizenship  of  the 
parties.  We  questioned  the  consistency  of 
the  reasoning  upon  which  the  conclusion 
was  based,  but  recognized  and  yielded  to  a\i- 
thority,  and  we  assigned  the  case  to  that 
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class  of  cases  which  was  not  dependent  sole- 
ly  upon  diversity  of  citizenship. 

Loeh  V,  Columbia  Ticp.  does  not  hold 
broadly  that  the  plaintiff,  ''by  the  method 
or  way  in  which  he  brings  his  suit/'  can 
**deprive  the  other  of  a  right  to  review  by 
this  court."  It  only  denies  the  right  of  re- 
view of  the  merits  in  this  court  and  in  the 
circuit  court  of  appeals,  and  tlie  limitation 
(503]is  *  reasonable  considering  the  purpose  of  the 
statute.  Its  purpose  was  undoubtedly  to 
hasten  the  results  of  litigation  and  to  re- 
lieve this  court  of  its  burden  of  cases.  This 
could  only  be  accomplished  through  the  me- 
dium of  another  appellate  tribunal.  And 
of  what  cases  it  should  have  jurisdiction 
and  its  relation  to  this  court,  was  naturally 
expressed  in  general  language.  Interpreta- 
tion, as  we  have  said,  was  soon  demanded 
and  responded  to,  and  the  appellate  power 
of  this  court  and  that  of  the  circuit  court 
of  appeals  definitely  assigned.  If  the  as- 
eigmnent  leaves  some  cases  unreviewable  by 
this  court,  it,  by  that  very  effect,  fulfils  the 
purpose  of  the  act  of  1891.  Against  the  as- 
signment reasons,  of  course,  may  be  urged, 
and  counsel  has  seen  and  forcefully  pre- 
sented them. 

Another  argument  is  used  by  plaintiff  in 
«rror  to  bring  this  case  within  Northern  P. 
R,  Co,  V.  Ainaio,  Union  P.  R.  Co,  v.  Harris, 
«nd  Loeb  v.  Columbia  Twp,  It  is,  that  the 
Federal  question  raised,  to  wit,  the  claim  of 
^ants  under  different  states,  does  not  in- 
volve the  construction  or  application  of  the 
Constitution  of  the  United  States,  and  there- 
fore is  not  within  that  clause  of  §  5  which 
provides  for  appeal  or  writ  of  error  direct  to 
this  court.  To  so  hold,  it  is  claimed,  would 
make  all  the  other  divisions  of  §  5  but  nom- 
inal, and  make  all  the  cases  arising  under 
them  involve  the  construction  of  the  Consti- 
tution of  the  United  States.  That,  it  is 
claimed,  was  not  the  purpose  of  the  section, 
"upon  the  familiar  principle  that  the  enu- 
meration of  six  particular  classes  is  a  limita- 
tion upon  the  scope  and  effect  of  each  par- 
ticular class." 

That  clause,  therefore,  it  is  finally  said, 
does  not  embrace  the  cases  included  in  the 
other  clauses.  And,  extending  •  the  argu- 
ment, it  is  further  said: 

*'It  does  not  embrace  cases  of  diverse  cit- 
izenship, nor  cases  between  citizens  of  the 
United  States  and  aliens,  nor  patent  cases, 
nor  revenue  cases,  in  which  the  United 
States  is  a  party,  nor  criminal  cases  involv- 
ing a  crime  less  than  capital  or  infamoun. 
nor  admiralty  cases,  for  all  these  cases  arc 
provided  for  in  §  6  of  said  act. 

"The  Constitution  of  the  United  States 
|504] gives  the  courts  of  *the  United  States  ju- 
risdiction in  cases  between  citizens  of  differ- 
ent states,  and  between  citizens  of  the  same 
state,  claiming  lands  under  grants  from  dif- 
ferent states. 

"If  the  construction  or  application  of  the 
Constitution  of  the  United  States,'  as  used 
in  {  5  of  the  act  of  1801,  does  not  embrace 
cases  between  citizens  of  different  states, 
upon  what  ground  can  it  be  said  to  embrace 
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cases   between  citizens  of  the  same  stats 
claiming  under  grants  of  different  states? 


"Parties  claiming  under  grants  from  dif- 
ferent states  are  allowed  to  come  into  the 
Federal  court  in  order  to  obtain  an  impar- 
tial trial.  The  question  as  to  the  validity 
of  the  grants  we  may  say  never  depended 
upon  any  construction  of  the  Constitution 
of  the  United  States.  Hence  it  is,  we  insist, 
that,  not  being  enumerated  specifically  in  S 
5  of  the  act  ol  1801,  cases  of  parties  claim- 
ing under  grants  of  different  states  are  not 
embraced  therein,  nor  are  they  embraced  in 
the  classes  of  cases  enumerated  in  §  6  of 
the  act  of  1801,  in  which  the  judgment  and 
decree  of  the  circuit  court  of  appeals  is 
final.  If  we  are  right  in  this,  the  result  is 
that  the  writ  of  error  should  be  maintained, 
it  being  sufficient  imder  the  case  of  Loeb  v. 
(Columbia  Twp,  that  the  question  appears 
definitely  elsewhere  in  the  record." 

The  contention  seems  to  be  opposed  to  the 
assignments  of  error.  The  third  assign- 
ment of  error  is  "that  the  record  in  this 
cause  shows  that  petitioner  claimed  under 
muniments  of  title  from  the  state  of  Arkan- 
sas and  Polsdorfer  and  wife,  and  also  Price 
claimed  under  muniments  of  title  from  the 
state  of  Tennessee.  In  other  words,  peti- 
tioner claims  that  he  has  a  right  to  the  writ 
of  error  under  the  Constitution  of  the 
United  States,  art  3,  §  2." 

But  we  may  pass  that,  as  we  are  not 
called  upon  to  concede  or  deny  that  a  case 
in  which  conflicting  ^ants  from  different 
states  to  citizens  of  different  states  appear 
is  one  arising  under  the  Constitution  of  the 
United  States.  If  it  be  such  a  case  it  should 
be  brought  here  directly  from  the  circuit 
court,  and  Loeb  v.  Columbia  Twp,  applies. 
If  it  be  not  such  a  case,  the  other  casen 
which  we  have  cited  apply.  There  is  *noth-  [505] 
ing  to  the  contrary  in  Northern  P,  R,  Co,  v. 
Amato  or  Union  P,  R,  Co,  v.  Harris.  In 
such  cases  it  always  appears  at  the  outset 
that  one  of  the  parties  is  a  Federal  cor- 
poration. 

The  final  contention  of  plaintiff  in  error 
is  that  the  principle  of  Colorado  Cent.  Con- 
eol,  Min,  Co,  v.  Turck,  and  kindred  cases,  is 
based  "to  a  great  ei^nt  on  the  doctrine 
that  the  act  of  1801  was  not  intended  to  give 
a  party,  defeated  in  the  circuit  court,  the 
right  to  have  his  case  determined  upon  its 
merits  both  in  this  court  and  in  the  circuit 
court  of  appeals."  And  that  "plaintiff  in  er- 
ror has  had  no  trial  on  the  merits  in  tlie 
circuit  court  of  appeals  or  in  this  court" 
This  is  claimed  because  the  circuit  court  of 
appeals  dismissed  the  case  on  the  ground 
that  Price,  who  was  a  defendant  in  the  cir- 
cuit court,  was  not  made  a  party  to  the  writ 
of  error,  nor  as  to  him  had  there  been  sum- 
mons and  severance. 

That  the  ruling  was  error  we  are  not 
'ailed  upon  to  say.  Granting  it  to  have 
l>een  error,  we  are  powerless  to  review  it 
The  expression  as  to  the  determination  of  a 
••nse  "upon  its  merits '  was  used  in  distinc- 
tion to  the  review  of  a  question  of  jurisdic- 
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tion,  strictly  bo  called, — ^the  right  of  the  cir- 
cuit court  to  entertain  the  case  at  all.  As 
to  such  questions,  other  rules  apply  than 
those  we  have  expressed  in  this  opinion.  It 
was  not  intended  to  decide  that  Mie  circuit 
court  of  appeals  must  hear  the  case  on  the 
merits  in  the  broad  sense  of  that  expression, 
disregarding  every  error  committed  in  seek- 
ing a  review  by  Uiat  court.  Nor  was  it  in- 
tended to  deprive  that  court  of  the  power 
to  determine  whether  the  conditions  of  its 
right  to  review  the  case  had  been  properly 
observed. 

It  follows  that  the  writ  of  error  must  be 
dismissed. 

Apparently  apprehending  this  result, 
plaintilT  in  error  applied  at  the  hearing  on 
motion  and  petition  filed  October  9,  1902, 
for  the  writ  of  certiorari  as  imder  5  6  of  the 
act  of  March  3,  1891. 

Judgment  was  entered  below  December  7, 
1900,  and  petition  for  rehearing  denied  Feb- 
ruary 23,  1901.  This  writ  of  error  was 
brought  April  15,  1901,  and  the  record  filed 
here  and  the  cause  docketed  April  29,  1901. 
[506]  •In  these  circumstances  we  must  decline 
to  entertain  the  application. 

Motion  for  certiorari  denied.  Writ  of  er- 
ror dismissed. 


EDW.'VRD   D.    PAGE    (Bankrupt),   Appt,, 

9. 

CHARLES  W.  EDMUNDS,  Trustee. 

(See  S.  C.  Reporter's  ed.  59^-606.) 

Bankniptcff — property  of  bankrupt — mem* 
hership  in  stock  eauchange — exemptions. 

1.  The  membership  of  a  bankrupt  in  the  Phiia- 
delphia  Stoclc  Exciiange,  wiiicli  lias  a  coDsid- 
erable  vendible  value,  the  purchaser  taking 
It  subject  to  his  el6ction  by  the  exchange  and 
certain  other  conditions,  is  property  of  the 
bankrupt  within  the  meaning  of  the  bank- 
ruptcy act  of  1898,  I  70  (30  Stat,  at  L.  566, 
chap.  541,  U.  S.  Comp.  Stat.  1901,  p.  3451), 
vesting  the  trustee  with  the  title  of  the  bank- 
rupt to  "property  which,  prior  to  the  filing 
of  the  petition,  he  could  by  any  means  have 

.  transferred." 

2.  A  seat  in  a  stock  exchange  having  a  consid- 
erable vendible  value,  which,  if  exempted 
from  liability  to  satisfy  the  debts  of  its  own- 
er, is  so  exempted  by  decisions  of  the  state 
courts  which  do  not  rest  on  any  exemption 
by  reason  of  a  state  statute,  but  upon  defi- 
nitions of  property,  will  not  be  deemed  ex- 
empt under  the  bankmptcy  act  of  1898  (30 
Stat,  at  L.  566.  chap.  641,  U.  S.  Comp.  Stat. 
1901,  p.  3451),  by  virtue  of  the  provision  of 
f  6  of  that  act,  which  allows  to  bankrupts 
the  exemptions  prescribed  by  the  state  laws 
in  force  at  the  time  of  filing  the  petition  in 
bankruptcy. 

[No.  100.] 

Argued  and  Submitted  November  H,  1902. 
Decided  January  5,  190S. 

APPEAL  f*m  the  United  States  Circuit 
Court  of  Appeals  for  the  Third  Circuit 
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to  review  a  judgment  which  affirmed  an  or- 
der of  the  District  Court  for  the  Eastem 
District  of  Pennsylvania,  approving  an  or- 
der of  sale  of  a  seat  in  a  stock  exchange,, 
made  by  a  referee  in  bankruptcy,  and  di- 
recting it  to  be  executed.    Affirmed. 

See  same  cas^  below,  46  C.  C.  A.  160,  107 
Fed.  89. 

Statement  by  Mr.  Justice  MoKennat 

The  appellant  is  a  resident  of  Philadel- 
phia, Pennsylvania,  and  has  been  a  member 
of  the  Philadelphia  Stock  Exchange  in  good 
standing  since  the  year  1880.  On  the  16tb 
of  November,  1899,  he  was  adjudged  a  vol- 
untary bankrupt  in  the  district  court  for 
the  eastern  district  of  Pennsylvania,  and 
the  cause  was  referred  to  Alfred  Driver, 
Esq.,  referee  in  bankruptcy.  In  the  sched- 
ules attached  to  his  petition  the  appellant 
did  not  include  as  an  asset  of  his  estate  his 
membership  in  the  stock  exchange.  His 
trustee  in  bankruptcy  caused  the  member- 
ship to  be  appraised,  and  petitioned  the  ref- 
eree for  an  order  to  sell  the  same.  The  pe- 
tition was  heard  before  the  referee,  who, 
after  hearing,  filed  his  report  containing  a 
summary  as  follows: 

"The  said  Page  was  adjudicated  a  bank- 
rupt upon  his  own  petition  on  November  16, 
1899.  Upon  his  examination  he  stated  that 
he  is  a  member  of  the  Philadelphia  Stock 
Exchange;  that  he  bought  his  seat  in  1880, 
paying  for  it  at  that  time  about  $5,500: 
that  when  a  member  wishes  to  dispose  of  *biB[507J 
seat  he  hunts  up  somebody  who  wants  to 
buy  and  sells  it  to  him;  that  seats  are  al- 
ways salable;  that  the  last  price  paid  of 
which  he  heard  was  $8,500;  that  he  could 
sell  his  seat  at  any  time  to  anyone  who 
wanted  to  buy  it ;  that  the  buyer  takes  it 
with  the  understanding  that  he  will  bo 
elected  a  member;  other¥riBe  it  is  no  sale; 
that  he  could  sell  his  seat  without  the  ap- 
proval and  concurrence  of  the  other  mem- 
bers ;  that  he  did  not  Include  the  seat  as  an 
asset  in  his  schedules  because  from  his  un- 
derstanding of  the  matter  he  did  not  con- 
sider it  an  asset;  that  in  the  event  of  his 
death  there  would  be  paid  to  his  wife 
$5,000  out  of  the  gratuity  fund,  and  that 
she  would  get  said  sum  and  the  seat;  that 
if  he  should  sell  the  seat  the  gratuity  or  in- 
surance would  go  with  the  seat. 

"The  trustee  upon  this  evidence  of  the 
bankrupt  caused  the  seat  in  the  stock  ex- 
change to  be  appraised,  and  the  appraisers 
have  reported  its  value  to  be  $8,000. 

"The  secretary  of  the  stock  exchange  tes- 
tified that  the  bankrupt  had  no  unsettled 
contracts  with  or  claims  against  him  by  any 
member  of  the  exchange.  The  Philadelphia 
Stock  Exchange  is  an  unincorporated  asso- 
ciation. The  constitution  and  by-laws  were 
ofl'ered  in  evidence.  The  articles  of  the  con- 
stitution which  relate  to  membership  and 
the  transfer  of  membership  are  as  follows: 

"ArUcle  6. 

"Sec.  4.  A  committee  on  admissions,  con- 
sisting of  five  members,  to  which  all  appli* 
cations  for  membership,  transfer  of  mem- 
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bcrship,  and  readmissions  of  suspended 
members,  shall  be  referred.  It  shall  be  its 
duty  to  inquire  into  the  general  standing  of 
the  applicant,  and  make  a  report  thereon 
to  the  governing  committee  within  one 
month  of  the  presentation  of  the  applica- 
tion. Until  the  committee  makes  a  repoii; 
favorable  to  the  admission  of  the  applicant, 
he  shall  not  be  voted  for  as  a  member,  un- 
less upon  the  written  application  of  seven 
(7)  members  of  the  governing  committee 
to  the  president,  made  within  five  (5)  days 
after  the  committee's  report  has  been  pre- 
sented; in  which  case  the  governing  com- 
mittee may,  by  a  two-thirds  vote,  reverse 
the  report  of  the  committee,  and  such  re- 
[508Jver3al  'shall  have  the  same  efTect  as  if  the 
couunittee*s  report  had  originally  been  fav- 
orable. If  a  report  be  favorable,  the  name 
of  the  candidate  shall  be  posted  in  the  stock 
exchange,  and  notice  given  that  a  ballot 
will  be  taken  at  the  next  stated  meeting  of 
the  governing  committee  in  order  that  every 
member  of  Uie  exchange  may  have  an  op- 
portunity of  objecting  to  the  candidate's 
election;  such  objection  shall  be  in  writing 
to  the  president  of  the  governing  committee. 

''The  election  of  candidates  for  member- 
ship shall  be  held  by  the  governing  commit- 
tee, but  no  election  shall  be  valid  unless  at 
least  eighteen  ( 18 )  balloCs  be  cast ;  and,  if 
five  (5)  ballots  be  cast  against  a  candidate, 
be  shall  be  declared  not  elected. 

"Article  11. 

"Sec.  1.  The  number  of  members  shall  be 
limited  to  two  hundred  and  thirty   (230). 

"Sec.  4.  Any  member  wishing  to  sell  his 
membership  shall  have  the  right  to  do  so, 
provided  he  has  no  unsettled  contracts  with 
or  claim  against  him  by  any  member  of  the 
stodc  exchange,  for  transactions  arising  in, 
or  relating  to,  the  business  of  banker  or  a 
stock  or  exchange  broker;  but,  where  the 
arbitration  committee  shall  determine  that 
any  claims  or  contracts  exist,  the  governing 
committee  may,  except  in  cases  of  insol- 
vency, refuse  to  permit  the  membership  to 
be  sold,  until  sucn  claims  or  contracts  are, 
in  its  opinion,  satisfactorily  settled. 

"The  proceeds  of  the  membership,  if  sold, 
shall,  after  deducting  all  charges  due  to  the 
exchange, — ^to  be  determined,  in  cases  of  con- 
troversy, by  the  arbitration  committee, — ^be- 
long to  its  owner's  creditors  in  the  ex- 
change, in  proportion  to  the  amount  of  their 
respective  claims,  determined  by  the  arbi- 
tration committee,  as  hereinbefore  provided 
in  S  5,  article  5.  and  be  paid  accordingly; 
and  the  remainder,  if  any,  shall  be  paid  to 
the  owner. 

"Sec.  6.  When  a  member  dies,  his  mem- 
bership shall,  within  one  year  thereafter, 
be  sold  or  transferred;  if,  however,  he  be 
indebted  to  any  member  of  the  stodc  ex- 
change, then,  on  the  written  request  of  two 
thirds  of  the  creditors  in  interest,  said  mem- 
bership shall  be  sold,  at  the  discretion  of 
[509]  the  committee  *on  admissions,  and  the  pro- 
ceeds thereof,  after  deducting  all  charges 
due  to  the  exchange, — to  be  determined  in 
eaise  of  controversy  by  the  arbitration  com- 
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mittee, — shall  be  paid  to  its  ownto^s  cre^ 
itors  who  are  members  of  the  exchange,  la 
proportion  to  the  amount  of  their  respective 
claims,  determined  as  hereinbefore  provided 
in  §  6,  article  6,  as  to  disputes  between  liv- 
ing members;  and  the  remainder,  if  any, 
shall  be  paid  to  the  legal  representatives  of 
the  deceased. 

''The  membership  of  a  deceased  member 
shall  be  liable  for  all  dues  and  assessments 
which  may  be  made  by  the  exchange  from 
the  day  of  his  death  until  such  time  as  his 
membership  is  transferred. 

"Sec.  8.  Membership  in  the  exchange 
shall,  ipso  facto,  terminate  in  either  of  the 
following  cases: 

"1.  Fraud  in  any  transaction  arising  out 
of  the  member's  business  as  a  banker  or 
broker. 

"2.  Conviction,  bv  a  jury,  of  any  infa- 
mous offense  or  felony.  And  the  commis- 
sion of  the  offense  shall  be  ascertained  in 
each  case,  after  notice  and  opportunity  for 
hearing  bjr  a  vote  of  two  thirds  present  (be- 
ing a  majority  of  the  whole  number)  of  the 
governing  committee. 

"3.  Suspension  from  the  stock  exchange 
for  any  cause,  and  inabilitv  for  one  year 
thereafter  to  comply  with  the  constitution,, 
by-laws,  and  rules  as  to  eligibility  for  rein- 
statement. 

"Sec.  9.  Upon  such  termination  of  mem- 
bership, the  said  membership  shall  be  sold,, 
at  the  discretion  of  the  governing  commit- 
tee, and  the  proceeds,  after  deducting  all 
charges  due  the  exchange  and  all  debts 
due  to  creditors  in  the  exchange, — ^which 
amounts  shall  be  determined  by  the  arbitra- 
tion committee, — shall  be  paid  to  the  ex- 
pelled member,  his  heirs  or  assigns. 

"Article  12. 

"Sec.  6.  Any  member  who  shall  be  de- 
clared a  bankrupt  shall,  ipso  facto,  be  sus- 
pended from  the  stock  exchange;  but  a  sus- 
))ended  member,  presenting  a  certificate  of 
discharge  under  the  United  States  bank- 
rupt law,  becomes  eligible  under  the  rules 
for  reinstatine  suspended  members. 

*"Sec.  7.  If  any  suspended  member  fails  [600] 
to  settle  with  all  his  creditors  within  six 
months  from  the  time  of  his  suspension,  his 
membership  may  be  disposed  of  by  the  com- 
mittee on  admissions,  and  must  be  sold  at 
the  end  of  twelve  months;  and  the  proceeds, 
after  deducting  all  charges  due  to  the  ex- 
change, to  be  determined,  in  cases  of  con- 
troversy, by  the  arbitration  committee, 
shall  belong  and  be  paid  to  his  creditors  in 
the  exchange  in  accordance  with  §  3. 

"Sec.  11.  The  proceeds  arising  from  the 
sale  of  the  membership  of  an  insolvent  shall 
be  divided  pro  rata  by  the  arbitration  com- 
mittee among  the  creditors  recorded,  as  in 
§  3,  and  if  any  balance  remain  it  shall  be 
paid  over  to  the  insolvent. 

"The  by-laws  do  not  contain  any  provision 
relating  to  membership  or  its  transfer!" 

As  a  conclusion  from  these  facts  and  from 
the  bankrupt  law,  the  referee  on  March  7, 
1900,  "ordered  that  the  trustee  seU  at  public 
auction  the  seat  or  membership  of  Edward 
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D.  Page,  the  bankrupt,  and  all  his  right  and 
interest  therein,  subject  to  the  constitution 
and  by-laws  of  tiie  Philadelphia  Stock  Ex- 
change   regulatitfg  membership  therein." 

The  appellant  petitioned  for  a  review  of 
the  referee's  order  by  the  district  court, 
averring  error  in  the  order  in  that  tiie  pe- 
titioner was  advised  and  believed  that  his 
membership  in  the  Philadelphia  Stock  Ex- 
•change  was  not  property  within  the  mean- 
ing of  the  bankrupt  act  of  July  1,  1808,  nor 
was  it  an  asset  of  his  estate  which  ceuld  be 
«old  by  his  trustee  in  bankruptcy. 

On  tiune  10,  1900,  the. district  court  ap- 
proved the  order  of  sale  made  by  the  referee, 
and  directed  it  to  be  executed.  The  matter 
was  then  taken  for  review  to  the  circuit 
•court  of  appeals,  which  court  confirmed  the 
order  of  the  district  court.  This  appeal 
was  thereupon  taken. 

Mr.  George  W.  Jaeobs,  Jr.,  argued  the 
«ause  and  f|led  a  brief  for  appellant: 

Membership  in  the  Philadelphia  Stock 
Exchange  is  not  property  in  the  eye  of  the 
law,  and  is  not  subject  to  execution  in  any 
form;  it  is  a  mere  creation  of  its  members, 
and  is  held  and  enjoyed  as  a  personal  priv- 
ilege, with  all  the  limitations  and  restric- 
tions which  the  constitution  of  the  exchange 
puts  upon  it. 

Thompson  v.  ^^dania,  93  Pa.  55;  Pancoast 
T.  Gotcen,  93  Pa.  66. 

Membership  in  the  Chicago  Board  of  Trade 
is  not  property  which  can  be  subjected  to  the 
payment  of  debts  by  process  of  law,  or  order 
or  decree  of  court. 

Barclay  v.  Smith,  107  HI.  349,  47  Am. 
Rep.  437;  Weaver  v.  Fisher,  110  111.  146. 

And  does  not  pass  to  an  assignee  in  bank- 
ruptcy. 

Re  Sutherland,  6  Biss.  526,  Fed.  Gas.  No. 
13,637. 

The  beneficial  interest  of  a  bankrupt  cestui 
•gue  trust  in  an  estate  held  by  trustees,  who 
were  given  discretionary  powers,  under  the 
donor^s  will,  of  withholding  or  paying  over 
to  hira  all  or  part  of  the  beneficial  interest, 
principal,  or  income,  in  the  event  of  his 
bankruptcy;  coupled  with  a  positive  direc- 
tion ajs  to  the  final  disposition  of  the  fund 
in  the  event  of  the  death  of  the  cestui  que 
trust  prior  to  the  exercise  of  such  discre- 
tionary payments, —  was  not  a  property 
right  vested  in  him  which  he  could  transfer, 
or  which  would  pass  to  his  assignee  in  bank- 
ruptcv. 

Nichols  V.  Eaton,  91  U.  S.  716,  23  L.  ed. 
264. 

The  rules  of  law  as  announced  in  Nichols 
T.  Eaton,  91  U.  S.  716,  23  L.  ed.  254,  apply 
Tvith  equal  force  to  the  status  of  a  member- 
«hip  in  the  San  Francisco  Stock  Exchange. 

Hyde  v.  Woods,  94  U.  S.  523,  24  L.  ed.  264. 

Active  membership  in  the  Philadelphia 
Stock  Exchange,  if  property,  is  exempt  from 
the  claims  of  creditors  under  the  state  law, 
and  therefore  also  under  the  provisions  of 
the  bankrupt  act  of  1898. 

Mulford  V.  Shirk,  26  Pa.  474;  Heckman 
T.  Messinger,  49  Pa.  468;  Nichols  ▼.  Eaton, 
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9 1  U.  S.  726,  23  L.  ed.  257 ;  Re  Beckerford, 
1  Dill.  46,  Fed.  Cas.  No.  1,209;  Re  Ruth,  6 
Phila.  438;  Appold's  Estate,  6  Phila.  469; 
Re  Jordan,  8  Nat.  Bankr.  Reg.  180,  Fed.  Cas. 
No.  7,514;  Re  Preston,  6  Nat.  Bankr.  Reg. 
545,  Fed.  Cas.  No.  11,394. 

The  Pennsylvania  supreme  court,  —  its 
court  of  last  resort,  —  in  ruling  upon  the 
legislative  enactments  relative  to  debtor  and 
creditor,  has  expressly  upheld  and  declared 
this  immunity  or  exemption  from  liability 
as  property  thereunder. 

Thompson  v.  Adc^is,  93  Pa.  55;  Pancoast 
V.  Qovoen,  93  Pa.  66;  Pendleton,  Debtor's 
Exemption  in  Pennsylvania,  chap.  1,  p.  22; 
Dos  Passos,  Stock  Brokers  &  Stock  Ex- 
changes, p.  87. 

The  term  "exemption"  as  defined  by  the 
authorities  clearly  brings  within  the  scope 
of  its  general  meaning  the  immunity  of 
membership  in  the  Philadelphia  Stock  Ex- 
chajige  from  the  recourse  of  creditors  and 
from  subjection  to  execution  for  the  debts 
of  the  members  under  the  laws  of  Pennsyl- 
vania. 

Bouvier,  Law  Diet. ;  Century  Diet.  &  Cyc ; 
Anderson,  Law  Diet. 

The  estate  by  courtesy  initiate,  which  a 
bankrupt  has  in  the  property  of  his  wife 
during  her  lifetime,  is  not  property  that 
passes  to  his  trustee  in  bankruptcy. 

Hesseltine  v.  Prince,  95  Fed.  802,  2  Am. 
Bankr.  Rep.  600. 

The  bankrupt  act  of  1898  recognizes  no 
distinction  in  the  methods  whereby  exemp- 
tions may  be  created  or  established  under 
state  law,  whether  by  act  of  l^islature  or 
under  the  common  law,  but  in  general  terms 
incorporates  all  state  exemption  laws  within 
its  provisions. 

Steele  v.  Buel,  49  C.  C.  A.  287,  104  Fed. 
968,  5  Am.  Bankr.  Rep.  165;  Re  Camp,  91 
Fed.  745,  1  Am.  Bankr.  Rep.  165;  Loveland, 
Law  &  Proceedings  in  Bankruptcy,  p.  333. 

In  the  interpr^tion  of  local  laws  involv- 
ing rules  of  property,  it  is  the  policy  of  the 
Federal  courts  to  follow  the  construction 
placed  upon  such  laws  by  the  court  of  last 
resort  of  the  state,  even  though  in  the  ab- 
sence of  such  decision  the  Federal  courts 
might,  on  grounds  of  general  jurisprudence, 
have  decided  differently  on  the  facts. 

Shelby  v.  Ouy,  11  Wheat.  361,  6  L.  ed. 
495;  Burgess  v.  Seligman,  107  U.  S.  20,  27 
L.  ed.  359,  2  Sup.  Ct.  Rep.  10. 

The  settled  law  of  Pennsylvania  consti- 
tutes the  rule  of  property  by  which  the 
rights  of  citizens  must  be  determined,  and 
a  departure  from  this  rule  deprives  the  citi- 
zen of  Uie  benefit  of  the.  laws  under  which 
he  lives. 

Green  v.  Neal,  6  Pet.  201,  8  L.  ed.  402; 
Nichol  V.  Levy,  5  Wall.  441,  18  L.  ed.  598; 
Eyster  v.  Gaff,  91  U.  S.  521,  23  L.  ed.  403; 
Re  Wyllie,  2  Hughes,  440,  Fed.  Cas.  No. 
18,112;  McKenna  v.  Simpson,  129  U.  S.  507, 
32  L.  ed.  772,  0  Sup.  Ct.  Rep.  365;  Re 
Stevens,  2  Biss.  373,  Fed.  Cas.  No.  13,392. 

Messrs.  Henry  Ia  Barre  Jayne  and 
Henry  R.  Edmunda  submitted  the  cause 
for  appellee: 
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A  member's  interest  in  an  ordinary  trad- 
ing partnership  is  property  in  every  sense, 
^¥en  U  his  le^al  representatives  have  no 
Tight  to  participate  in  the  management  of 
tte  business  after  his  membership  is  termi- 
nated by  any  of  the  causes  which  terminate 
a  partnership,  such  as  death,  insanify, 
bankruptcy,  or  a  sale. 

Taylor  v.  Field,  4  Ves.  396;  Note  to  Young 
▼.  Keighly,  15  Ves.  550;  Deal  v.  Bogue,  20 
Ta.  228,  57  Am.  Dec.  702. 

Under  the. laws  of  Pennsylvania  there  are 
certain  forms  of  property  which  cannot  be 
I  eached  by  adversary  process,  either  at  law 
or  in  equity. 

North  V.  Turner,  9  Serg.  A  R.  244;  Ear- 
ringion  v.  Cambridge,  14  W.  N.  C.  456; 
Blakewell  v.  Keller,  11  W.  N.  C.  300;  Hep- 
worth  V.  Uenshall,  153  Pa.  592,  25  Atl.  1103; 
Blackhurtie*9  Appeal,  39  Pa.  160. 

This  court  is  not  bound  to  accept  the  defi- 
nition of  property  laid  down  by  the  supreme 
court  of  Pennsylvania. 

Schreiber  v.  Bharplees,  17  Fed.  589;  Re 
Bumta,  136  U.  S.  586  note,  34  L.  ed.  500,  10 
Sup.  CL  Rep.  850;  Stoift  v.  Tyaon,  16  Pet. 
1,  10  L.  ed.  865. 

The  exemption  clause  of  the  bankrupt  act 
does  not  include  within  its  scope  property 
which  is  incapable  of  being  levied  upon  and 
sold  under  judicial  process  in  the  various 
states,  but  only  such  property  as  is  specifi- 
cally exeAipted  therefrom. 

Hyde  v.  Wooda,  94  U.  S.  523,  24  L.  ed.  264 ; 
Sparhawk  v.  Yerkes,  142  U.  8.  1,  35  L.  ed. 
915,  12  Sup.  Ct.  Rep.  104. 

C601]  *Mr.  Justice  MoKeniui  delivered  the 
opinion  of  the  court: 

The  case  presented  by  the  record  is  a  sim- 
ple one,  and  does  not  call  for  elaborate  dis- 
cussion. Indeed,  it  has  been  virtually  ruled 
by  this  court.  Hyde  v.  Wooda,  94  U.  S. 
625,  24  L.  ed.  265;  Sparhawk  v.  Yerkea,  142 
U.  6.  1,  35  L.  ed.  915,  12  Sup.  Ct  Rep.  104. 

Section  70  of  the  bankrupt  act  of  1898 
provides  that  the  trustee  shall  be  vested 
with: 

"The  title  of  the  bankrupt  bjb  of  the  date 
tie  was  adjudged  a  bankrupt,  except  in  so 
far  as  it  is  property  which  is  exempt,  to  all. 


**(3)  Powers  which  he  might  have  exer- 
cised for  his  own  benefit:.    .    .    • 

"(5)  Propertv  which  prior  to  the  filing 
of  the  petition  ne  could  by  any  means  have 
transferred,  or  which  might  have  been  levied 
upon  and  sold  under  judicial  process."  [30 
Stat,  at  L.  566,  chap.  541,  U.  S.  Comp.  Stat. 
1901,  p.  3451.] 

This  section,  with  that  which  provides  for 
exemptions  of  property,  constitute  the  ele- 
ments to  be  considered. 

Section  6  of  the  bankrupt  act  provides  as 
follows: 

''This  act  shall  not  afiTect  the  allowance  to 
tiankrupts  of  the  exemptions  which  are  pre- 
scribed by  the  state  laws  in  force  at  the 
time  oi  the  filing  of  the  petition  in  the  state 
wherein  they  have  had  their  domicil  for  the 
six  monthSy  or  the  greater  portion  thereof, 
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immediately  preceding  the  filing  of  the  pe- 
tition." 

1.  Was  the  seat  in  the  stock  exchange 
property  which  could  have  been  by  any 
means  transferred,  or  which  might  have 
iteen  levied  upon  and  sold  under  judicial 
process?  If  the  seat  was  subject  to  either 
manner  of  disposition,  it  passed  to  the  trus- 
tee of  the  appellant's  estate. 

We  think  it  could  have  been  transferred 
within  the  meaning  of  the  statute.  The  ap- 
pellant could  have  sold  his  membership,  the 
purchaser  taking  it  subject  to  election  by 
the  excliange,  and  some  other  conditions,  it 
had  decided  value.  The  appellant  paid  for 
it  in  1880,  $5,500,  and  he  testified  that  the 
last  price  he  had  heard  paid  for  a  seat  was 
^,500.  One  or  the  other  of  these  sums,  or, 
at  any  rate,  some  sum,  was  the  value  of  t^e 
seat.  It  was  propertv  and  substantia) 
property  to  the  extent  ofsome*amount,  not-[0O2) 
withstanding  the  contingencies  to  which  it 
was  subject.  In  other  words,  the  buyer 
took  the  risk  of  the  contingencies.  And  they 
seem  to  be  capable  of  estimation.  The  ap- 
pellant once  estimated  Uiem  and  paid  $5,500 
for  the  seat  in  controversy;  another  buyer 
estimated  them  and  paid  $8,500  for  a  seat. 
A  thing  having  such  vendible  value  must  be 
regard^  as  property,  and  as  it  could  have 
been  transferred  by  some  means  by  appel- 
lant (one  of  the  conditions  expressed  in  § 
70)  it  passed  to  and  vested  in  his  trustee. 
Whetber  it  was  subject  to  levy  and  sale  by 
ludicial  process  we  need  not  consider  except 
incidentally  in  discussing  the  next  conten- 
tion. 

2.  To  sustain  the  claim  of  exemption  un- 
der the  state  law^  and  therefore  under  the 
bankrupt  act,  appellant  relies  upon  the  de- 
cisions of  the  supreme  court  of  the  state  of 
Pennsylvania.  If  those  decisions  are  inter- 
pretations of  the  state  statute,  we  must 
yield  to  their  authority.  If  they  are  dec- 
larations of  general  law, — ^mere  definitions 
of  property, — ^we  may  dispute  their  con- 
clusions if  their  reasoning  does  not  per-  • 
suade. 

Two  cases  are  cited  by  appellant:  Thomp- 
8tm  V.  Adama,  03  Pa.  66,  and  Pancoaat  v. 
Gowen,  93  I'a.  66. 

In  Thompson  v.  Adama  the  following 
facts  were  presented  (we  quote  from  ap- 
pellant's brief) : 

"Thompson  furnished  to  Richards  the 
money  with  which  to  purchase  a  member- 
ship seat  in  the  Philadelphia  Stock  Ex- 
change. Richards  subsequently  died  in- 
debted to  sundry  members  of  the  exchange, 
and  his  seat  was  sold  by  it  under  its  rules, 
to  satisfy  these  claims,  which  were  in  excess 
of,  and  exhausted,  the  proceeds  realized 
Thompson  s\ied  Adams  et  al.,  trading  as  the 
Philadelphia  Stock  Exchange,  to  recover 
the  proceeds  of  the  seat  in  the  treasurer's 
hands,  claiming  to  be  the  equitable  owner 
of  the  seat,  as  against  the  creditors  of  Rich- 
ards in  the  exchange." 

The  entire  opifiion  of  the  court  was  as  fol- 
lows: 

"The  constitution  and  articles  of  a  volun- 
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taiy  association  such  M  the  Philadelphia 
board  of  brokers  are  law  as  to  the  members. 
The  plaintiff  below  was  not  a  member,  but 
had  furnished  the  money  by  which  Richards 
obtained  a  seat.  His  ooatention  is  that  he 
[603]  is  the  equitable  owner  of  the  seat  and  *had 
title  to  what  was  received  for  it,  and  that 
the  defendant  had  no  right  to  apply  the  pro- 
ceeds to  the  debts  due  by  Richards  to  other 
members,  in  pursuance  of  the  terms  of  the 
constitution  of  the  club.  But  why  not? 
Richards  was  the  member  of  the  board,  the 
legal  owner  of  the  seat,  and  the  plaintiff  an 
entire  stranger,  unknown  to  the  association. 
The  members  give  credit  to  each  other  in 
part,  no  doubt,  upon  the  faith  of  the  liabil- 
ity of  a  E!cuiber*s  seat  to  them  for  his  debts. 
There  is  nothing  unlawful  or  unreasonable 
in  this  regulation.  The  seat  is  not  prop- 
erty, in  the  eye  of  the  law;  it  could  not  be 
seized  in  execution  for  debts  of  the  mem- 
bers. It  is  the  mere  creation  of  the  board, 
and  of  course  was  to  be  held  and  enjoyed 
with  all  the  limitations  and  restrictions 
which  the  constitution  of  the  board  chose  to 
put  upon  it." 

It  is  manifest  that  the  court  did  not  rest 
its  decision  upon  the  exemption  of  the  prop- 
erty under  a  statute  of  the  state.  It  as- 
serted simply  the  rights  of  the  members  of 
the  club,  under  its  constitution,  to  be  pre- 
ferred in  the  payments  of  their  claims.  It 
is  true,  the  court  said,  "the  seat  is  not  prop- 
erty, in  the  eye  of  the  law;  it  could  not  be 
seized  in  execution  for  debts  of  the  mem- 
bers." This  language  is  not  very  clear.  It 
is  not  certain  whether  the  learned  court  in- 
tended to  say  that  the  seat  was  not  property 
at  all,  or  not  property  because  it  could  not 
be  seized  in  execution  for  debts.  If  the 
former,  we  cannot  concur.  The  facts  of 
this  case  demonstrate  the  contrary.  If  the 
latter,  it  does  not  affect  the  pending  con- 
troversy. The  power  of  the  appellant  to 
transfer  it  was  sufficient  to  vest  it  in  his 
tri*stee. 

••The  case  of  Pancoast  t.  Gotcen"  (we 
quote  again  from  appellant's  brief)  involved 
''an  at&chment  against  the  Philadelphia 
Stock  Exchange,  sought  by  a  creditor  of  a 
member  in  go^  standing,  to  compel  the  sale 
of  his  seat  in  satisfaction  of  a  judgment 
debt,  which  was  refused  on  appeal  to  the 
supreme  court,  after  an  exhaustive  exami- 
nation by  the  court  of  the  exchange  rules." 
The  opinion  was  as  follows: 

"A  seat  in  the  board  of  brokers  is  not 
property  subject  to  execution  in  any  form. 
It  is  a  mere  personal  privilege,  perhaps 
more  accurately  a  license  to  buy  and  sell  at 
the  meetings  of  the  board.  It  certainly 
[604]  could  not  be  levied  on  and  0old»  under  *a  fi. 
fa.  The  sheriff's  vendee  would  acquire  no  ti- 
tle which  he  could  enforce;  nor  is  it  within 
either  the  words  or  the  spirit  of  the  act  of 
June  10,  1830  (§  35,  Pamph.  L.  767),  pro- 
viding for  attachment  on  judgment.  Wheth- 
er the  proceeds  of  the  sale  of  the  seat  in  the 
hands  of  the  treasurer  of  the  board  and  pay- 
able to  the  defendant,  according  to  the  regu- 
lations and  by-laws  of  the  board,  could  be 
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thus  reached  is  an  entirely  different  ques- 
tion. This  and  no  more  is  what  we  under- 
stand to  have  been  decided  by  the  Supreme- 
Court  of  the  United  States  in  Bf/de  v» 
Woods,  94  U.  S.  525,  24  L.  ed.  266,  where 
Mr.  Justice  Miller  says:  'If  there  had  been 
left  in  the  hands  of  the  defendants  any  bal- 
ance after  payinc  the  debts  due  to  the  mem- 
bers of  the  board,  that  balance  might  have 
been  recovered  by  the  assignee'  in  bank- 
ruptcy." 

There  is  an  absence  in  the  latter  case,  as 
there  was  in  the  other,  of  any  purpose  to 
construe  a  statute,  and  the  test  of  property 
is  the  same  as  in  the  other  case, — ^liability 
to  be  levied  upon  and  sold  under  a  fi.  fa. 
An  attempt  lo  enforce  such  a  levy  and  sale 
was  made  in  both  actions  to  the  exclusion 
of  the  rights  of  other  members  of  the  asso- 
ciation. The  attempt  was  properly  de- 
feated. Undoubtedly  the  seat  in  the  board 
"was  to  be  held  and  enjoyed  with  all  the 
limitations  and  restrictions  which  the  con- 
stitution of  the  board  chooses  to  put  upon 
it." 

We  expressed  that  limitation  in  Hyde  t. 
Woods,  94  U.  S.  525,  24  L.  ed.  205,  but  we 
decided,  nevertheless,  that  a  seat  was  prop- 
erty, and  that  if  upon  its  sale  any  balance 
was  left  after  paying  the  debts  due  to  the 
members  of  the  board,  that  balance  could 
be  recovered  by  the  assignee  in  bankruptcy. 
This  was  not  denied  by  the  Bupi%me  court 
of  Pennsylvania,  and  it  may  be  that  the 
court  only  intended  to  declare  the  priority 
of  board  creditors  over  general  creditors. 
If  so,  the  decision  expresses  no  rule  with 
which  we  need  take  issue,  or  which  is  rele- 
vant to  the  pending  controversy.  Nor,  ih- 
deed,  if  the  case  may  be  construed  more 
broadly,  llie  bankrupt  act  of  1808  has 
made  its  own  rule.  For  the  same  reason  it 
is  Qot  necessary  to  review  the  eases  cited 
from  otlier  jurisdictions.  Whatever  is  in 
them  favorable  to  appellant's  contention 
was  based  upon  the  inability  that  the  re- 
spective courts  found  in  the  law  to  transfer 
a  title  which  could  be  insisted  upon  and  en- 
joyed against  the  consult  of  the  *associa-[605] 
tion.  But  that  consequence,  in  our  judgment, 
affects  the  vaJue  of  a  seat  in  a  stock  board, 
net  its  existence  as  property.  The  contin- 
gencies which  may  defeat  or  affect  its  title, 
or  its  enjoyment,  will  be  reflected  in  its 
price,  and  if,  not>%'ithstanding  them,  a  seat 
has  a  vendible  value  of  from  $5,000  to  $8,- 
000,  it  would  seem  that  the  law  should  have 
some  process  to  reach  it  for  the  benefit  of 
creditors.  And  the  bankrupt  act  supplies 
the  process.  The  trustee  of  a  bankrupt's 
estate  is  the  bankrupt's  assignee,  and  we 
only  repeat  the  statute  when  we  say  that 
the  trustee  is  vested  with  whatever  the 
bankrupt  can  convey.  And  the  statute  is 
something  more  than  another  mode  of 
transferring  property  in  invitum.  It  is  a 
gift  of  privileges,  and  expresses  the  condi- 
tions upon  which  they  are  conferred. 

To  establish  the  exemption  of  the  seat 
under  the  state  law  counsel  quotes  the  pro- 
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rislons  of  the  local  insolvent  law  of  June 
16,  1836   (Pa.  Laws,  72),  as  follows: 

That  every  insolvent  shall  be  entitled  to 
retain  all  such  articles  as  may  by  law  be 
exempted  from  levy  and  sale  upon  execu- 
tion.'^    (9  37.) 

"Every  such  debtor  shall  be  entitled,  not- 
withstanding his  assignment,  in  conformity 
with  this  act,  to  retain  for  the  use  of  him- 
self and  his  family  all  such  articles  as  are 
or  may  be  by  law  exempted  from  levy  or 
sale  on  any  execution,  or  from  distress  for 
rent,  and  the  property  in  such  articles  shall 
not  pass  to  his  trustees."     (§  38.) 

It  is  argued  that  the  supreme  court  of 
the  state,  having  decided  that  a  seat  in  the 
stock  board  is  not  subject  to  levy  and  sale 
under  execution,  it  becomes  under  those 
provisions  property  exempt  from  debts  im- 
der  the  state  law,  and  exempt  therefore 
under  §  6  of  the  national  bankrupt  act. 

But  there  is  nothing  in  the  opinion  of  the 
court  which  intimates  an  intention  to  con- 
strue the  statute  of  1836  or  that  the  deci- 
sion would  give  to  the  statute  the  effect  as- 
serted. If  such  had  been  the  intention  no 
question  would  have  been  reserved  or  men- 
tioned of  Uie  right  of  general  creditors  to 
resort  to  the  proceeds  of  the  sale  of  a  seat 
after  board  creditors  should  be  pai<^.  Not 
only  the  seat,  but  the  proceeds  of  its  sale, 
would  be  exempt. 
[606]  ^Another  answer  is  ui^ged  to  the  conten- 
tion. By  the  act  of  April  9,  1849  (Pa. 
Laws,  533,  S  1 ) »  it  is  enacted :  "In  lieu  of 
the  property  now  exempt  by  law  from  levy 
and  sale  on  execution  issued  upon  any  judg- 
ment obtained  upon  contract  and  distress 
for  rent  property  to  the  value  of  $300,  ex- 
clusive of  all  wearing  apparel  of  the  defend- 
ant and  his  family  and  all  bibles  and  school 
books  in  use  in  the  family  (which  shall  re- 
main exempted  as  heretofore)  and  no  more 
owned  by  or  in  possession  of  any  debtor, 
■hall  be  exempt  from  levy  and  sale  on  exe- 
cution or  by  distress  for  rent." 

Judgment  affirmed. 
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E.  A.  PABKER. 

(See  S.  C.  Reporter's  ed.  606-611.) 

C<m8titutional  lavo — riglii  of  contract — equal 
protection  of  lawe — sale  of  stocks  on  mar* 
gitu 

1.  No    onconstltntlonal    Interference   with   the 

Note. — On  the  conetitutionalitp  of  statutes 
restricting  contracts  and  business — see  note  to 
State  V.  Loomls  (Mo.)   21  L.  R.  A.  789. 

As  to  the  validity  of  class  legislation — see 
Bute  V.  Goodwill  (W.  Va.)  6  L.  B.  A.  621,  and 
Bote;  and  State  v.  Loomls  (Mo.)  21  L.  R.  A. 
780,  and  note. 

As    to   constitutional   equality   of  privileges, 
immunities,  and  protection — see  Loulsyllle  Safe- 
ty Vault  &  T.  Co.  ▼.  Louisville  &  N.  R.  Co.  (Ky.) 
14  L.  R    A.  679,  and  note. 
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right  of  contract  la  made  by  Cal.  Const,  art. 
4,  I  26,  avoiding  all  contracts  for  sales  of 
sliares  of  corporate  stock  on  margin,  and 
providing  for  the  recovery  of  any  money 
paid  on  such  contracts,  although  this  provi- 
sion may  be  construed  to  apply  to  bona  Ada 
as  well  as  gambling  contracts 
2.  The  equal  protection  of  the  laws  Is  not  de- 
nied by  Cal.  Const,  art.  4,  |  26,  avoiding  all 
contracts  for  the  sale  of  shares  of  corporate 
stock  on  margin,  because  this  provision 
strikes  only  at  some,  and  not  all,  objects  of 
possible  speculation. 

[No.  41.] 

Argued  and  Submitted  April  24,  1902.  Or- 
dered for  reargument  May  5,  1902,  Re- 
argued December  11,  12,  1902.  Decided 
January  5,  1903. 

IN  ERROR  to  the  Supreme  Court  of  tlie 
State  of  California  to  review  a  judgment 
which  modified  and  affirmed  as  modified  a 
judgment  of  the  Superior  Court  of  that 
state  in  favor  of  plaintiff  in  an  action  to  re- 
cover margins  paid  on  contracts  to  buy  and 
sell  corporate  stocks.    Affirmed. 

See  same  case  below,  130  Cal.  322,  62  Pac 
671,  927. 

The  facts  are  stated  in  the  opinion. 

Mr.  Jolm  G.  Johnson  argued  the  cause 
and  filed  a  brief  for  plaintiffs  in  error: 

A  right  to  dispose  of  possessions  by  sale, 
and  to  make  contracts  concerning  the  same, 
is  protected  as  fully  as  are  the  possessions 
themselves. 

AUgeyer  v.  Louisiana,  165  U.  S.  578,  41 
L.  ed.  832,  17  Sup.  Ct.  Rep.  427;  Booth  v. 
Illinois,  184  U.  S.  426,  46  L.  ed.  625,  22  Sup. 
Ct.  Rep.  425. 

It  is  stretching  legislative  power  beyond 
the  enduring  point,  U>  endeavor  to  prevent 
gambling  through  shams,  by  forbidding  gen- 
uine transactions. 

Lawton  v.  Steele,  152  U.  S.  137,  38  L.  ed. 
388,  14  Sup.  Ct.  Rep.  499. 

If  it  be  held  that  the  California  provision 
does  bear  a  reasonable  relation  to  the  end 
sought  to  be  accomplished,  aad  proper  of  ac^ 
complishment,  yet  it  is  unconstitutional  be- 
cause it  denies  to  persons  within  the  juris^ 
diction  of  the  commonwealth  of  California 
"the  equal  protection  of  the  law." 

Tick  Wo  V.  Hopkins,  118  U.  S.  369,  30  L. 
ed.  226,  6  Sup.  Ct.  Rep.  1064;  Oulf,  C.  d  8. 
F.  R.  Co.  V.  Ellis,  165  U.  S.  165,  41  L.  ed. 
671, 17  Sup.  Ct.  Rep.  255;  Lake  Shore  d  M.  8. 
R.  Co.  V.  Smith,  173  U.  S.  698,  43  L.  ed.  864, 
19  Sup.  Ct.  Rep.  565;  Barbier  v.  Connolly, 
113  U.  S.  32,  28  L.  ed.  925,  5  Sup.  Ct.  Rep. 
357;  Frorer  v.  People  use  of  School 
Fund,  141  111.  171,  16  L.  R.  A.  492,  31  N.  E. 
395;  H olden  v.  Hardy,  169  U.  S.  366,  42  lu 
ed.  780.  18  Sup.  Ct.  Rep.  383;  Powell  v. 
Pennsylvania,  127  U.  S.  684,  32  L.  ed.  256,  S 
Sup.  Ct.  Rep.  992,  1257. 

Mr.  Edmund  Tauszky  also  filed  a  brief  for 
plaintiffs  in  error: 

The  thing  that  the  California  Constitution 
forbids  is  the  making  of  contracts  for  the 
sale  of  stock  on  margin  or  to  be  delivered  at 
a  future  day.    In  doing  this,  it  interferes 
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witli  the  liberty  of  contract  in  an  unwar-* 
rantable  manner. 

Poioell  V.  Pennsylvania,  127  U.  S.  691,  32 
L.  ed.  258,  8  Sup.  Ct.  Rep.  002,  1257;  WiU 
liama  v.  Fears,  170  U.  S.  270,  45  L.  ed.  186, 
21  Sup.  Ct.  Rep.  129;  Re  Morgan,  26  Colo. 
420,  47  L.  R.  A.  52,  58  Pac.  1071 ;  State  v. 
Ooodtcill,  33  W.  Va.  183,  6  L.  R.  A.  621, 10 
8.  £.285;  State  v.  Fire  Creek  Coal  d  Coke 
Co,  33  W.  Va.  100,  6  L.  R.  A.  350, 10  S.  E. 
288;  Jxiio  v.  Rees  Printing  Co,  41  Neb.  135, 
24  L.  R.  A.  702,  50  N.  W.  362 ;  Leep  v.  St, 
Limis,  I,  M,  d  S,  R.  Co,  58  Ark.  407,  23  L.  R. 
A.  264,  2o  S.  W.  75 ;  State  v.  Julow,  120  Mo. 
172,  29  L.  R.  A.  257,  31  S.  W.  781;  State 
V.  Loomie,  115  Mo.  316,  21  L.  R.  A.  780,  22 
S.  W.  350;  Ruliatrat  v.  People,  185  111.  138, 
40  L.  R.  A.  181,  57  N.  E.  41 ;  Braceville  Coal 
Co.  V.  People,  147  111.  71,  22  L.  R.  A.  340, 
35  N.  E.  62 ;  Frorer  -v.  People  use  of  School 
Fund,  141  111.  181,  16  L.  R.  A.  402,  31  N.  E. 
395  J  Ritchie  v.  PeopU,  155  111.  104,  29  L.  R. 
A.  79,  40  N.  E.  454;  State  v.  Dalton,  22  R. 
I.  77,  48  L.  R.  A.  775,  46  Atl.  237;  Cod- 
Charles  y,  Wigeman,  113  Pa.  437,  6  Atl.  354; 
Johnson  v.  Goodyear  Min,  Co,  127  Cal.  11, 
47  L.  R.  A.  338,  59  Pac.  304;  Ea  parte 
Jentzsoh,  112  Cal.  473,  32  L.  R.  A.  664,  44 
Pac.  803 ;  Re  Jacobs,  98  N.  Y.  106,  50  Am. 
Kep.  636;  People  v.  Marw,  09  N.  Y.  386,  52 
Am.  Rep.  34,  2  N.  E.  29 ;  People  v.  Oillson, 
100  N.  Y.  398,  17  N.  E.  343 ;  People  ew  rel, 
Tyroler  v.  Warden  of  City  Prison,  157  N.  Y. 
128,  43  L.  R.  A.  264,  51  N.  E.  1006;  State 
V.  Haun,  61  Kan.  146,  47  L.  R.  A.  369,  59 
Pac.  340 ;  Re  Preston,  63  Ohio  St  428,  52  L. 
R.  A.  523,  59  N.  E.  101. 

The  legislature  may  not,  under  the  guise 
of  protecting  the  public  interests,  arbitrarily 
interfere  with  private  business  or  impose  un- 
tisual  and  unnecessary  restrictions  upon  law- 
ful occupations.  In  other  words,  its  deter- 
mination as  to  what  is  a  proper  exercise  of 
its  police  powers  is  not  final  or  conclusive, 
but  is  subject  to  the  supervision  of  the 
<jourts. 

Lawton  v.  Steele,  152  U.  S.  137,  38  L.  ed. 
388,  14  Sup.  Ct.  Rep.  499.  See  also 
State  V.  Dalton,  22  R.  I.  77,  48  L. 
R.  A.  775.  46  Atl.  235:  Re  Jacobs,  98  N.  Y. 
^8,  50  Am.  Rep.  636;  People  y.  Oillson,  109 
N.  Y.  389,  17  N.  E.  343;  Colon  v.  Lisk,  153 
N.  Y.  196,  47  N.  E.  302 ;  Mugler  v.  Kansas, 
123  U.  S.  661,  31  L.  ed.  210,  8  Sup.  Ct.  Rep. 
273;  Minnesota  v.  Barber,  136  U.  S.  313,  34 
L.  ed.  455,  3  Inters.  Com.  Rep.  185,  10  Sup. 
Ct.  Rep.  862;  Austin  v.  Tennessee,  179  U.  S. 
343,  45  L.  ed.  224,  21  Sup.  Ct.  Rep.  132; 
Ruhstrat  v.  People,  185  111.  141,  49  L.  R.  A. 
181,  57  N.  E.  41. 

Sir  John  Barnard's  act  was  never  intended 
to  affect  the  bona  fide  sale  of  stock,  where  the 
stock  was  actually  transferred,  although  the 
seller  was  not  possessed  of  it  at  the  time  of 
making  the  contract. 

Dos  Passos,  Stock  Brokers  &  Stock  Ex- 
changes, p.  383 ;  note,  pp.  384,  386. 

All  the  acts  which  have  been  passed  in 
ibis  country  on  the  subject  were  based  upon 
the  English  law. 

Dewey,  Contracts  for  Future  Delivery,  pp. 
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14  et  seq,;  Dos  PaBSOS,  Stock  Brokers  A 
Stock  Exchanges,  pp.  382  et  seq. 

Contracts  K>r  future  delivery,  where  the 
intent  is  not  merely  to  settle  by  the  pay- 
ment of  differences,  are  universally  recog- 
nir^  as  legitimate. 

Dos  Passos,  Stodc  Brokers  &  Stock  E!x- 
changes,  p.^  410.  See  also  Benjamin,  Sales, 
7th  ed.  (1899)  p.  537;  Greenhood,  Pub.  Pol. 
Rules  215,  216;  1  Cook,  Corp.  4tb  ed.  §{  341, 
342;  Iruyin  v.  Williar,  110  U.  S.  508,  28  L. 
ed.  229,  4  Sup.  Ct.  Rep.  160;  Embrey  v.  Jemi- 
son,  131  U.  S.  345,  33  L.  ed.  176,  9  Sup.  Ct. 
Rep.  776;  White  v.  Barber,  123  U.  S.  419,  31 
L.  ed.  252,  8  Sup.  Ct.  Rep.  221;  Bibb  v.  Al- 
len,  149  U.  S.  492,  37  L.  ed.  824,  13  Sup.  Ct. 
Rep.  950;  Clews  v.  Jamieson,  182  U.  S.  461, 
45  L.  ed.  1183,  21  Sup.  Ct.  Rep.  845. 

"Margin*'  means,  in  the  broker's  lexicon, 
collateral  security  against  loss  to  the  broker 
while  he  is  carrying  stock  for  his  customer. 

McNeil  V.  Tenth  Nat.  Bank,  55  Barb.  64. 

The  mere  fact  that  the  parties  are  dealing 
on  margins  does  not  make  the  transaction 
illegitimate. 

Peters  v.  OHm,  149  Pa.  164,  24  Atl.  192 ; 
Hopkins  v.  O'Kane,  169  Pa.  480,  32  Atl.  421. 

Every  individual  citizen  is  to  be  allowed 
so  much  liberty  as  may  exist  wiUiout  impair- 
ment of  the  equal  rights  of  his  fellows. 

Ex  parte  Jentzsch,  112  Cal.  468,  32  L.  R. 
A.  664,  44  Pac.  803;  People  v.  Oillson,  109 
N.  Y.  405,  17  N.  E.  343;  Printing  d  Nu- 
mcrical  Registering  Co,  v.  Sampson,  L.  R. 
19  Eq.  465. 

There  is  nothing  illegitimate  in  the  trans- 
actions in  the  case  at  bar. 

Hatch  V.  Douglas,  48  Conn.  127,  40  Am. 
Rep.  154;  Union  Nat,  Bank  v.  Carr,  5  Mc- 
Crary,  71,  15  Fed.  438;  Roundtree  v.  Smith, 
108  U.  S.  269,  27  L.  ed.  722,  2  Snn.  Ct.  Ren. 
030.  See  also  Bigelow  t.  Benedict,  70 
N.  Y.  202,  26  Am.  Rep.  573;  Story 
V.  Salomon,  71  N.  Y.  420;  Kent  v. 
Miltenberger,  13  Mo.  App.  503;  Wall 
V.  Schneider,  59  Wis.  352,  18  N.  W. 
443;  Universal  Stock  Exoh,  v,  Stevens, 
66  L.  T.  N.  S.  612;  Thaoker  v.  Hardy,  L.  R. 
4  Q.  B.  Div.  685;  Ashton  v.  Dakin,  4  Hurlst 
&  N.  867 ;  Clarke  v.  Foss,  7  Biss.  540,  Fed. 
Cas.  No.  5,852;  DUlaway  ▼.  Alden,  88  Me. 
234,  33  AU.  981. 

Parties  are  to  be  given  the  widest  latitude 
in  making  contracts  with  reference  to  their 
private  interests ;  and  the  invalidity  of  such 
contracts  is  never,  to  be  inferred,  but  must 
be  clearly  made  to  appear. 

Herriman  v.  Mer.zi€s,  115  Cal.  16,  35  L.  R. 
A.  318,  44  Pac.  660,  46  Pac.  730. 

A  transaction  which  on  its  face  is  legiti- 
mate cannot  be  ht*Id  void  as  a  wagering  con- 
tract by  showing  that  one  party  only  so  im- 
derstood  or  meant  it  to  be.  The  defendant 
in  error  must  go  further,  and  show  that  tdiis 
understanding  was  mutual ;  that  both  parties 
so  understood  the  transaction. 

IrvAn  V.  Williar,  1 10  U.  S.  607,  28  L.  ed. 
229,  4  Sup.  Ct  Rep.  160;  Bibb  v.  Allen,  140 
U.  S.  492,  37  L.  ed.  824,  13  Sup.  Ct.  Rep.  950. 
See  also  Annstrong  v.  American  Exch.  Bank, 
133  U.  S.  469,  33  L.  ed.  760,  10  Sup.  Ct.  R^. 
450;   Clarke  v.  Foss,  7  Bias.  540,  Fed.  Cas. 

187  U.  8. 


1902. 


Otis  &  Gassm an  ▼.  Tasked 


No.  2,852;  Bigelotc  v.  Benedict,  70  N.  Y.  202, 
26  Am.  Rep.  573 ;  Williams  v.  Carr,  80  N.  C. 
298;  Cal.  Civ.  Code,  §  3541;  Dewey,  Con- 
tracts for  Future  Delivery,  pp.  45,  48. 

The  broker  is  not  a  principal,  and  there  is 
no  contract  for  sale  or  of  saJe  between  him 
and  his  customer. 

2  Cook,  Corp.  4th  ed.  S§  457,  445;  Leh- 
man Bros.  V.  StrassbergeTf  2  Woods,  562, 
Fed.  Cas,  No.  8,216.  See  also  Whitesidea 
V.  Hunt,  97  Ind.  191,  49  Am.  Rep.  441; 
Durant  v.  Burt,  98  Mass.  161;  Sawyer  v. 
Taggart,  14  Bush,  727;  Gregory  v.  Wendell, 
89  Mich.  337,  33  Am.  Rep.  390;  Bangs  v. 
Homick,  30  Fed.  97;  Dos  Passes,  Stock 
Brokers  &  Stock  Exchances,  pp.  103,  111, 
112,  410,  411;  Broum  v.  Speyera,  20  Gratt. 
308. 

Mr.  John  H.  Bliller  submitted  the  cause 
for  defendant  in  error: 

Upon  a  writ  of  error  to  the  highest  court 
of  a  state,  the  facts  in  the  record  as  found 
by  the  court  or  jury  are  absolutely  conclu- 
siye  on  this  court. 

Stanley  v.  Albany  County,  121  U.  S.  535, 
30  L.  ed.  1000,  7  Sup.  Ct.  Rep.  1234 ;  Allen 
▼.  St.  Louia  Nat.  Bank,  120  U.  S.  20,  30  L. 
ed.  573,  7  Sup.  Ct.  Rep.  460;  Delaware,  L. 
<£  W.  R.  Co.  V.  Converae,  139  U.  S.  469,  35 
L.  ed.  213,  11  Sup.  Ct.  Rep.  569;  Dower  v. 
Richards,  151  U.  S.  658,  38  L.  ed.  305,  14 
Sup.  Ct.  Rep.  452;  Quimhy  v.  Boyd,  128  U. 
S.  488,  32  L.  ed.  502,  9  Sup.  Ct.  Rep.  147. 

The  construction,  by  the  highest  court  of 
a  state,  of  any  provision  of  its  own  Consti- 
tution, is  equally  binding  upon  this  court. 

M* Bride  v.  Hoey,  11  Pet.  167,  9  L.  ed.  673; 
Lfucler  v.  Walker,  14  How.  149,  14  L.  ed. 
364;  Rohertaon  v.  Coulter,  16  How.  106, 
14  L.  ed.  864;  MarahaU  v.  Ladd,  131  U.  S. 
Ixxxix,  appx.,  and  19  L.  ed.  153 ;  Grand  Oulf 
R.  d  Bkg.  Co.  V.  Marshall,  12  How.  165,  13 
L.  ed.  938 ;  Commercial  Bank  v.  Buckingham, 
5  How.  317,  12  L.  ed.  169;  Harrison  v.  Myer, 
92  U.  S.  Ill,  23  L.  ed.  606;  McStay  v.  Fried- 
man, 92  U.  S.  723,  23  L.  ed.  767 ;  Re  Duncan, 
139  U.  S.  449,  sub  nam.  Duncan  v.  McCaU, 
35  L.  ed.  219,  11  Sup.  Ct.  Rep.  573;  Baldwin 
V.  Kansas,  129  U.  S.  52,  32  L.  ed.  640,  9  Sup. 
Ct.  Rep.  193 ; "  Cornell  Univeraity  v.  Fiake, 
136  U.  S.  152,  34  L.  ed.  427,  10  Sup.  Ct.  Rep. 

776. 

The  14th  Amendment  to  the  Constitution 
of  the  United  States  was  not  intended,  and 
never  has  been  construed,  to  affect  or  embrace 
or  include  the  reserve  police  power  of  the 
several  states,  or  their  right  to  legislate  con- 
cerning the  health,  morals,  education,  or 
prosperity  of  their  people. 

No  case  can  be  found  in  all  the  reports  of 
the  Federal  courts,  in  which  a  state  statute, 
either  penal  or  remedial,  creating  a  cause 
of  action  or  establishing  or  enhancing  a  meas- 
ure of  damages,  has  been  declared  unconsti- 
tutional. Ob  the  contrary,  many  such  stat- 
utes have  been  sustained. 

Missouri  P,  R.  Co.  v.  Humea,  115  U.  8. 
612,  20  L.  ed.  463,  6  Sup.  Ct.  Rep.  110; 
Minneapolia  d  St.  L.  R.  Co.  v.  Beckwith, 
120  U.  S.  26,  32  L.  ed.  585,  9  Sup.  Ct.  Rep. 
207. 
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Stock  jobbing  acts  have  been  in  force  !i> 
England  for  nearly  200  years. 

Sir  John  Barnard's  act;  7  Geo.  IT.  chap. 
8  (A.  D.  1734) ;  10  Geo.  II.  chap.  8  (a.  d. 
1737). 

Money  paid  upon  such  contracts  or  agree- 
ments may  be  recovered  back. 

2  N.  Y.  Rev.  Laws,  187,  §  18. 

Money  lost  on  wagers  may  be  recovered 
back. 

Mo.  Rev.  Stat.  chap.  109,  S  5728. 

Statutes  are  valid  which  allow  money  paid 
by  way  of  usury  to  be  recovered  back. 

Barnet  v.  Muncie  Vat.  Bank,  98  U.  S.  555, 
25  L.  ed.  212;  Driesbach  v.  Second  Nat. 
Bank,  104  U.  S.  52,  26  L.  ed.  658;  Stephens 
V.  Monongahela  Nat.  Bank,  111  U.  S.  197,  28 
L.  ed.  399,  4  Sup.  Ct.  Rep.  336;  Palmer  v. 
Lord,  6  Johns.  Ch.  95;  Seymour  v.  Marvin, 
11  Barb.  80;  Porter  v.  Mount,  41  Barb.  561; 
Palen  v.  Johnson,  46  Barb.  21;  Cumminga 
V.  Knight,  65  N.  H.  202,  23  AU.  148;  Read- 
ing V.  Weston,  7  Conn.  409 ;  Broum  v.  Mcln- 
tosh,  39  N.  J.  L.  22;  Grow  v.  Albee,  19  Vt. 
540;  Nichols  x.'Bellows,  22  Vt.  581,  54  Am. 
Dec.  85;  Webb  v.  Wilshire,  19  Me.  406; 
Pierce  v.  Conant,  25  Me.  33;  Houghton  v. 
Stowell,  28  Me.  215;  Furlong  v.  Pearce,  51 
Me.  299;  Wood  v.  Lake,  13  Wis.  84;  Nelson 
V.  Betta,  30  Mo.  App.  10;  Kirkpatrick  v. 
Wherritt,  7  B.  Mon.  388 ;  Wood  v.  Kennedy, 
19  Ind.  68;  Shockley  v.  Shockley,  20  Ind. 
108;  Bexar  Bldg.  d  L.  Aaao.  v.  Robinaon, 
78  Tex.  163,  9  L.  R.  A.  292,  14  8.  W.  227; 
Walker  y.  VUlavaao,  18  La.  Ann.  712. 

Mr.  Joseph  Hntohinson  argued  the- 
cause  and  filed  a  brief  for  defendimt  in  er* 
ror  on  reargument: 

Contracts  legal  in  form,  but  whose  plain 
intention  is  to  evade  the  inhibition  of  the 
Constitution,  are  within  the  inhibition,  and 
void. 

Caahman  v.  Root,  89  Cal.  373,  12  L.  R.  A. 
611,  26  Pac.  883;  Wetmore  v.  Barrett,  103 
Cal.  247,  37  Pac.  140;  Sheehy  v.  Shinn,  103 
Cal.  325,  37  Pac.  393;  Kullman  v.  Simmena, 
104  Cal.  595,  38  Pae.  362;  Baldwin  v.  Zadig, 
104  Cal.  594,  38  Pac.  363,  722. 

If  the  provision  in  question  on  its  face 
fails  to  distinguish  between  bona  fide  con- 
tracts and  gambling  contracts,  as  is  urged, 
it  is  none  the  less  a  proper  police  regulation, 
for  the  question  remains  to  be  determined, 
in  each  case,  whether  the  transaction  is  in 
contravention  of  the  Constitution. 

Kullman  v.  Simmena,  104  Cal.  695,  38 
Pac.  362;  Sheehy  v.  Shinn,  103  Cal.  325,  37 
Pac.  393. 

Laws  aimed  at  the  suppression  of  gam- 
bling are  constitutional. 

Crandell  v.  White,  164  Mass.  64,  41  N.  E. 
204. 

Stock  speculation  is  gambling. 

Cook,  Stock  &  Stockholders,  §  342;  His- 
tory of  Stock  Jobbing  Acts,  chap.  8;  Dos 
Pa3sos,  Stock  Brokers  k  Stock  Exchanges, 
p.  382,  ed.  1882;  Crandell  v.  White,  164 
Mass.  54,  41  N.  E.  204;  Booth  v.  People, 
186  ni.  43,  50  L.  R.  A.  762,  67  N.  E.  798, 
184  U.  S.  426,  46  L.  ed.  625,  22  Sup.  Ct  Rep. 
425. 
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LawB  may  declare  a  particular  kind  of 
contract  void. 

Opinion  of  the  Jusiioea,  163  Mass.  589, 
9ub  nom.  Re  House  BiU,  No.  12S0,  28  L.  R. 
A.  344,  40  N.  E.  713;  Frishie  v.  United 
States,  157  U.  S.  160.  89  L.  ed.  657,  15  Sup. 
Ct  Rep.  586.  See  also  Wolcott  v.  Frissell, 
134  Mass.  1,  45  Am.  Rep.  272. 

Recovery  of  deposits  may  be  prescribed  as 
penalty. 

CrandeU  v.  White,  164  Mass.  54,  41  N.  E. 
204 ;  Barnet  v.  Muncie  Nat.  Bank,  98  U.  S. 
£55,  25  L.  ed.  212;  Drieshach  v.  Second  Nat. 
Bank,  104  U.  S.  52,  26  L.  ed.  658;  Stephens 
V.  Moiwngahela  Nat.  Bank,  111  U.  S.  197,  28 
li.  ed.  399,  4  Sup.  Ct.  Rep.  336. 

The  government  of  a  state,  by  virtue  of  its 
«overei^nty  and  the  exercise  of  what  is 
•called  its  police  power,  not  only  may,  but 
must,  take  such  steps  sjb  are  necessary  for 
the  public  good,  to  prevent  offenses  or  mani- 
fest evils,  or  to  preserve  the  public  health, 
safety,  morals,  or  general  welfare. 

J.ake  Shore  d  M.  8.  R.  Co.  v.  Ohio,  173  U. 
S.  285,  43  L.  ed.  702,  19  Sup.  Ct  Kep.  465; 
Powell  V.  Pennsylvania,  127  U.  S.  684,  32 
L.  ed.  256,  8  Sup.  Ct.  Rep.  992,  1257;  Mug- 
ler  V.  Kansas,  123  U.  S.  663,  31  L.  ed.  211, 
«  Sup.  Ct.  Rep.  273;  Lawton  v.  Steele,  152  U. 
£.  133,  38  L.  ed.  385,  14  Sup.  Ct.  Rep.  499. 

The  14th  Amendment  to  the  Constitution 
•of  the  United  States  was  not  intended  to  de- 
stroy or  abridge  the  police  power  oi  the  state 
^governments. 

Hooper  v.  California,  155  U.  S.  648,  39  L. 
«d.  297,  5  Inters.  Com.  Rep.  610,  15  Sup.  Ct. 
Bep.  207;  Powell  v.  Pennsylvania,  127  U.  S. 
«84,  22  L.  ed.  256,  8  Sup.  Ct  Rep.  992,  1257; 
Barhier  v.  Connolly,  113  U.  S.  27,  28  L.  ed. 
923,  5  Sup.  Ct.  Rep.  357. 

The  suppression  of  gambling,  in  whatever 
form,  hajB  always  been  considered  a  proper 
field  for  the  escercise  of  the  police  power. 

drandell  v.  White,  164  Mass.  54,  41  N.  E. 
204;  Com.  v.  Smith,  166  Mass.  370,  44  N.  E. 
503;  Booth  v.  People,  186  111.  43,  50  L.  R.  A. 
762,  57  N.  E.  798,  184  U.  S.  426,  46  L.  ed. 
625,  22  Sup.  Ct  Rep.  425. 

All  presumptions  favor  the  validity  of  any 
enactment.  It  is  presumed  that  the  pur- 
pose of  the  enactment  is  proper,  and  also 
that  its  provisions  are  appropriate  and  neces- 
•ary  to  accomplish  the  purpose. 

Munn  V.  Illtnois,  94  U.  S.  113,  24  L.  ed. 
77;  Sinking  Fund  Cases,  99  U.  S.  718,  sub 
nom.  Union  P.  R.  Co.  v.  United  States,  25 
L.  ed.  496;  Soon  Eing  v.  Crowley,  113  U.  S. 
703,  28  L.  ed.  1145,  5  Sup.  Ct  Rep.  730; 
Powell  V.  Pennsylvania,  127  U.  S.  684,  32  L. 
«d.  256,  8  Sup.  Ct  Rep.  992,  1257 ;  Booth  v. 
Illinois,  184  U.  S.  426,  46  L.  ed.  625,  22 
Sup.  Ct.  Rep.  425 ;  Oulf,  C.  d  S.  F.  R.  Co.  v. 
J'Ulis,  165  U.  S.  165,  41  L.  ed.  671,  ^7  Sup. 
Ct.  Rep.  255. 

Questions  as  to  the  wisdom  or  expediency 
cf  the  enactment,  or  the  methods  therein  pro- 
vided for,  must  be  addressed  to  the  l^sla- 
tive  department,  and  not  to  the  judiciary. 

PoweU  V.  Pennsylvania,  127  U.  S.  684,  32 
li.  ed.  256,  8  Sup.  Ct.  Rep.  992,  1257 ;  Booth 
▼.  lUinois,  184  U.  S.  426,  46  L.  ed.  625,  22 
8up.  Ct  Rep.  425. 
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The  police  power  is  the  general  power  of 
the  ^vernment  to  protect  and  promote  the 
public  welfare,  even  at  the  expense  o?  pri- 
vate rights. 

Boston  Beer  Co.  v.  Massachusetts,  97  U.  8. 
25,  24  L.  ed.  989;  Am.  &  Eng.  Enc.  Law, 
Subject  "Police  Power." 

Acts  tending  to  encourage  gambling  may 
be  prohibited. 

Booth  V.  Illinois,  184  U.  8.  425,  46  L.  ed. 
623,  22  Sup.  Ct  Rep.  425. 

If  it  deems  it  necessary  in  order  to  eradi- 
cate evils,  an  entire  business  may  be  sup- 
pressed by  the  legislature,  both  the  good  and 
the  bad,'  regardless  of  the  question  of  inten- 
tion. 

Ibid.;  Mugler  v.  Kansas,  123  U.  S.  663,  31 
L.  ed.  211,  8  Sup.  Ct.  Rep.  273;  PoweU  v. 
Pennsylvania,  127  U.  S.  684,  32  L.  ed.  256, 
8  Sup.  Ct  Rep.  992,  1257. 

Where  a  law  operates  alike  upon  all  per- 
sons and  property  similarly  situated,  it  is 
not  obnoxious  to  any  constitutional  provi- 
sion guarantying  equal  protection  to  all  per- 
sons and  classes  of  persons. 

Barbier  v.  Connolly,  113  U.  8.  32,  28  L. 
ed.  925,  5  Sup.  Ct  Rep.  357;  Soon  Hing  v. 
Crowley,  113  U.  S.  709,  28  L.  ed.  1147,  5 
Sup.  Ct.  Rep.  730;  Missouri  P.  R.  Co.  v. 
Humes,  115  U.  S.  513,  29  L.  ed.  463,  6  Sup. 
Ct.  Rep.  110;  Hayes  v.  Missouri,  120  U.  S. 
68,  30  L.  ed.  578,  7  Sup.  Ct.  Rep.  350;  Mis- 
souri P.  R.  Co.  V.  Mackey,  127  U.  S.  205.  32 
L.  ed.  107,  8  Sup.  Ct.  Rep.  1161;  Minneap* 
olis  d  St.  L.  R.  Co.  V.  Hcrrick,  127  U.  S.  210, 
32  L.  ed.  109,  8  Sup.  Ct.  Rep.  1176;  WaU- 
ton  V.  Nevin,  128  U.  S.  578,  32  L.  ed.  544,  9 
Sup.  Ct  Rep.  192 ;  Magoun  v.  Illinois  Trust 
d  Sav.  Bank,  170  U.  S.  293,  42  L.  ed.  1042, 
18  Sup.  Ct  Rep.  594;  Com.  v.  Damiger,  176 
Mass.  290,  57  N.  E.  461;  Powell  v.  Penn- 
sylvania, 127  U.  S.  684,  32  L.  ed.  256,  8  Sup. 
Ct.  Rep.  992,  1257. 

It  is  not  reauired  that  such  a  statute  shall 
embrace  all  kinds  of  perscmal  property, 
whether  such  kinds  are  the  usual  subjects  of 
option  dealings  or  not 

State  V.  Qritzner,  134  Mo.  512,  36  S.  W. 
39;  Booth  v.  Illinois,  184  U.  S.  425,  46  L. 
ed.  623,  22  Sup.  Ct  Rep.  425. 

Mr.  Justice  Holmefl  delivered  the  opinion 
of  the  court: 

This  is  an  action  in  three  counts,  for 
mone(y  had  and  received,  *  for  money  paid  and  [607] 
promised  to  be  repaid,  and  for  margins  paid 
to  the  defendants  as  stock  brokers  on  con- 
tracts to  buy  and  sell  mining  stocks,  re- 
spectively. The  answers  to  the  first  two 
counts  are  general  denials  and  other  matters 
now  immaterial.  The  answer  to  the  third 
count  beside  a  general  denial,  s^s  up  that 
the  count  is  based  upon  a  provision  in  arti- 
cle 4,  §  26^  of  the  Constitution  of  California, 
and  that  that  provision  is  contrary  to  Uie 
1st  section  of  the  14th  Amendment  of  the 
Constitution  of  the  United  States.  It  ap- 
pears by  the  record  that  the  only  cause  of 
action  was  that  stated  specifically  in  the 
third  count,  and  that  the  defendants  inter- 
posed the  constitutional  objection  at  the 
trial,  and  that  it  was  overruled.    The  plain- 
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tiff  had  a  general  verdict  on  all  three  counts. 
The  case  was  taken  from  the  superior  to  the 
supreme  court  of  California  on  appeal,  and 
the  judgment  of  the  superior  court  was  af- 
firmed, with  an  immaterial  modification.  It 
now  is  brought  here  by  a  writ  of  error  to 
the  supreme  court  of  the  state. 

We  must  take  it  as  established  that  the 
plaintiff  did  enter  into  transactions  prohib- 
ited by  the  Constitution  of  California,  and 
that  he  had  a  right  to  his  judgment  under 
that  Constitution  if  the  clause  relied  upon 
is  not  contrary  to  the  Constitution  of  the 
United  tStates.  There  is  no  question  that 
the  parties  were  subject  to  the  provisions  of 
the  latter  Constitution,  and  no  doubt  that 
the  question  whether  it  invalidated  the  state 
Constitution  necessarily  was  passed  upon, 
and  was  answered  in  the  negative  by  the 
state  court.     130  Cal.  322,  62  Pac.  571,  027. 

The  provision  of  the  state  Constitution  is 
as  follows:  "All  contracts  for  the  sales  of 
shares  of  the  capital  stock  of  any  corpora- 
tion or  association,  on  margin,  or  to  be  de- 
livered at  a  future  day,  shall  be  void,  and 
any  money  paid  on  suc^  contracts  ma^  be 
recovered  by  the  party  paying  it  by  suit  in 
any  court  of  competent  jurisdiction.*'  There 
was  some  suggestion  that  these  words  might 
be  narrowed  by  construction  to  contracts  not 
contemplating  a  bona  fide  acquisition  of  the 
stock,  but  intended  to  cover  only  a  wager  or 
contemplated  settlement  of  differences.  Of 
course,  if  they  were  construed  in  that  sense 
there  would  be  no  doubt  of  their  validity. 
Booth  V.  Illinois,  184  U.  S.  425,  46  L.  ed. 
623,  22  Sup.  Ct.  B^.  425.  But  while  the 
£608]  supreme  court  of  California  says  *in  this 
.  case  that  it  ''will  always  see  that  legitimate 
business  transactions  are  not  brought  under 
the  ban,"  in  the  same  sentence  H  leaves  open 
the  hypothesis  that  the  provision  ''fails  to 
distinguish  between  bona  fide  contracts  and 
gambling  contracts,"  and  sustains  it  as  a 
proper  police  refirulation,  even  if  it  does  fail 
as  supposed.  Therefore  it  may  be  held  here- 
after ttiat  ordinary  Cbntracts  for  the  sale  of 
stocks  on  margin  are  not  legitimate  trans- 
actions, and  it  would  not  be  safe  for  us  to 
take  the  words  in  any  other  than  their  lit- 
eral meaning,  or  to  assume  in  advance  of  a 
decision  that  they  will  be  taken  in  a  narrow 
sense.  In'  this  case  the  jury  were  instructed 
broadly  to  find  for  the  plaintiff  if  he  had 
paid  any  money  to  the  defendants  as  a  mar- 
gin for  the  purchase  of  stock  of  a  corpora- 
tion, and  this  instruction  was  sustained. 

llie  objection  urged  against  the  provision 
in  its  literal  sense  is  that  this  prohibition  of 
all  sales  on  margin  bears  no  reasonable  re- 
lation to  the  evil  sought  to  be  cured,  and 
therefore  falls  within  the  1st  section  of  the 
14th  Amendment.  It  is  said  that  it  unduly 
limits  the  liberty  of  adult  persons  in  mak- 
ing contracts  which  concern  only  themselves, 
and  cuts  down  the  value  of  a  class  ol  prop- 
erty that  often  must  be  disposed  of  under 
contracts  of  the  prohibited  kind  if  it  is  to  be 
disposed  of  to  advantage,  thus  depriving 
persons  of  liberty  and  property  without  due 
process  of  law,  and  that  it  unjustifiably  dis- 
criminates against  property  of  that  class, 
187  U.  8. 


while  other  familiar  objects  of  speoulation, 
such  as  cotton  or  grain,  are  nA  touched, 
thus  depriving  persons  of  the  equal  protee- 
tion  of  the  laws. 

It  is  true,  no  doubt,  that  neither  a  state 
legislature  nor  a  state  Constitution  can  in- 
terfere arbitrarily  with  private  business  or 
transactions,  and  that  the  mere  fact  that  an 
enactment  purports  to  be  for  the  protection 
of  public  safety,  health,  or  morals,  is  not 
conclusive  upon  the  courts.  Mugler  v.  Kan^ 
aas,  123  U.  S.  623,  661,  31  L.  ed.  206,  210, 
8  Sup.  Ct.  Hep.  273;  Lawton  v.  Steele,  152 
U.  8.  133,  137,  38  L.  ed.  385,  388,  14  Sup. 
Ct.  Rep.  400.  But  general  propositions  ao 
not  carry  us  far.  While  the  courts  must 
esercise  a  judgment  of  their  own,  it  by  no 
means  is  true  that  every  law  is  void  which 
may  seem  to  the  judges  who  pass  upon  it  ex- 
cessive, unsuited  to  its  ostensible  end,  or 
based  upon  conceptions  of  morality  with 
which  they  disacree.  Considerable  latitude 
*must  be  allowea  for  differences  of  view,  as[0OBi 
well  as  for  possible  peculiar  conditions 
which  this  court  can  know  but  imperfectly, 
if  at  all.  Otherwise  a  constitution,  instead 
of  embodying  only  relatively  fundamental 
rules  of  right,  as  generally  understood  by 
all  English-speakinff  communities,  would  be- 
come the  partisan  of  a  particular  set  of  ethi- 
cal or  economical  opmions,  which  by  no 
means  are  held  semper  ubique  et  db  omnt- 

bUB, 

Even  if  the  provision  before  us  should 
seem  to  us  not  to  have  been  justified  by  the 
circumstances  locally  existing  in  California 
at  the  time  when  it  was  passed,  it  is  shown 
by  its  adoption  to  have  expressed  a  deep- 
seated  conviction  on  the  part  of  the  people 
concerned  as  to  what  that  policy  required. 
Such  a  deep-seated  conviction  is  entitled  to 
great  respect.  If  the  state  thinks  that  an 
admitted  evil  cannot  be  prevented  except  by 
prohibiting  a  calling  or  transaction  not  in 
itself  necessarily  obiectionable,  the  courts 
cannot  interfere,  unless,  in  looking  at  the 
substance  of  the  matter,  they  can  see  that 
it  "is  a  clear,  unmistakable  mf ringement  of 
rights  secured  by  the  fundamental  law." 
Booth  V.  Illinois,  184  U.  S.  425,  420,  46  L. 
ed.  623,  626,  22  Sup.  Ct.  Bep.  425,  427.  No 
court  would  declare  a  usuiy  law  unconstitu- 
tional, even  if  every  member  of  it  believed 
that  Jeremy  Bentham  had  said  the  last  word 
on  that  subject,  and  had  shown  for  all  time 
that  such  laws  did  more  harm  than*  good. 
The  Sunday  laws,  no  doubt,  would  be  sus- 
tained by  a  bench  of  judges,  even  if  every 
one  of  them  thought  it  superstitious  to  make 
any  day  holy.  Or,  to  take  cases  where 
opinion  has  moved  in  the  opposite,  direction, 
wagers  may  be  declared  illegal  without  the 
aid  of  statute,  or  lotteries  forbidden  by  ex- 
press enactment,  although  at  an  earlier  day 
they  were  thought  pardonable  at  least.  The 
case  would  not  be  decided  differently  if  lot- 
teries had  been  lawful  when  the  14th  Amend- 
ment became  law,  as  indeed  they  were  in 
some  civilized  states.  See  Ballook  v.  State, 
73  Md.  1,  8  L.  R.  A.  671,  20  Atl.  184. 

We  cannot  say  that  there  might  not  be 
conditions  of  public  delirium  in  which  at 
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least  a  temporary  prohibition  of  sales  on  I 
margins  would  be  a  salutary  thing.  Still 
1p<*«  can  we  say  that  there  might  not  be  con- 
ditions in  which  it  reasonably  might  be 
tiiought  a  salutary  thing,  even  if  we  disa- 
greed with  the  opinion.  Of  course,  if  a  man 
can  buy  on  margin  he  can  launch  into  a 
[610]  much  *more  extended  venture  than  where  he 
muht  pay  the  whole  price  at  once.  If  he 
pays  the  whole  price  he  eets  the  purchased 
article,  whatevier  its  wort£  may  turn  out  to 
be.  But  if  Kq  buys  stocks  on  margin  he  may 
put  all  his  property  into  the  venture,  and 
being  unable  to  keep  his  mar^ns  good  if  the 
stock  market  goes  down,  a  slight  fall  leaves 
him  penniless,  with  nothing  to  represent  his 
outlay,  ex(^t  that  he  has  had  the  chances 
of  a  bet.  Tnere  is  no  doubt  that  purchases 
on  margin  may  be  and  frequently  are  used 
as  a  means  of  gambling  for  a  great  gain  or  a 
loss  of  all  one  has.  It  is  said  that  in  Cali- 
fornia, when  the  Constitution  was  adopted, 
tlie  whole  people  were  buying  mining  stocks 
in  this  way  with  the  result  of  infinite  dis- 
aster. Cashman  v.  Root,  89  Cal.  373,  382, 
383,  12  L.  R.  A.  611.  26  Pac.  883.  If  at  that 
time  the  provision  of  the  Constitution,  in- 
stead of  being  put  there,  had  been  embodied 
in  a  temporary  act,  probably  no  one  would 
have  questioned  it,  and  it  would  be  hard  to 
take  a  distinction  solely  on  the  ground  of 
its  more  permanent  form.  Inserting  the 
provision  in  the  Constitution  showed,  as  we 
nave  said,  the  conviction  of  the  people  at 
large  that  prohibition  was  a  proper  means 
of  stopping  the  evil.  And  as  was  said  with 
regard  to  a  prohibition  of  option  contracts 
in  Booth  v.  Illinois,  184  U.  S.  425,  431,  46 
L.  ed.  623,  627,  22  Sup.  Ct.  Rep.  425,  we  are 
unwilling  to  declare  the  judgment  to  have 
been  wholly  without  foundation. 

With  regard  to  the  objection  that  this  pro- 
vision strikes  at  only  some,  not  all,  of  the 
objects  of  possible  speculation,  it  is  enough 
to  say  that  probably  in  California  the  evil 
sought  to  be  stopped  was  confined  in  the 
main  to  stocks  in  corporations.  California 
is  a  mining  state,  and  mines  offer  the  most 
striking  temptations  to  people  in  a  hurry  to 
get  rich.  Mines  generally  are  represented 
by  stocks.  Stock  is  convenient  for  purposes 
of  speculation,  because  of  the  ease  with 
which  it  is  transferred  from  hand  to  hand, 
as  well  as  for  other  reasons.  If  stopping 
the  purchase  and  sale  of  stocks  on  margin 
would  stop  the  gambling  which  it  was  de- 
sired to  prevent,  it  was  proper  for  the  people 
of  California  to  go  no  farther  in  what  they 
forbade.  The  circumstances  disclose  a  rea- 
sonable ground  for  the  classification,  and 
thus  distinguish  the  ease  from  Connolly  v. 
Union  Sewer  Pipe  Co,  184  U.  S.  540,  46  L. 
ed.  670,  22  Sup.  Ct.  Rep.  431.  We  cannot 
[611]  say  that  treating  stocks  *of  corporations  as 
a  class  subject  to  special  restrictions  was 
unjust  discrimination  or  the  denial  of  the 
equal  protection  of  the  laws. 

Judgment  affirmed. 

Mr.    Justice    Brewer  and    Mr.  Justice 
Peokliam  dissented. 
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(See  S.  C.  Reporter's  ed.  611-^17.) 

Foreign  corporations — transaction  of  husi* 
ncs8  tcithtn  state — statutes — when  retro* 
active — impairing  obligation  of  contract-^ 
regulation  of  interstate  commerce — valid* 
ity  of  severable  provisions. 

1.  A  contract  under  which  a  foreign  corpora- 
tion Is  to  have  the  management  of  the  man- 
nfacturlng  Id  a  factory  within  the  state,  and 
Is  to  assist  in  the  operation  of  such  factory 
and  keep  it  supplied  with  a  superintendent, 
calls  for  the  transaction  of  business  within 
the  state,  within  the  meaning  of  Wis.  Stat. 
1898.  H  1770&,  4978.  forbidding  foreign 
corporations  to  transact  business  in  the 
state  until  they  have  filed  a  copy  of  their 
charter  with  the  secretary  of  state. 

2.  A  statute  which  pt-ohlblts  a  foreign  cor- 
poration which  has  not  filed  a  copy  of  its 
charter  with  the  secretary  of  state,  from 
transacting  business  In  the  state  after  the 
date  on  which  such  statute  goes  into  effect. 
Is  not  retroactive  with  regard  to  that  busi- 
ness, even  though  such  business  be  done  la 
pursuance  of  an  earlier  contract. 

3.  The  obligation  of  a  contract  which  calls  for 
th«  transaction  of  business  within  the  state 
by  a  foreign  corporation  which  has  not  filed 
a  copy  of  its  charter  with  the  secretary  of 
state  Is  not  Impaired  by  Wis.  Stat.  1898.  H 
mOb,  4978,  making  such  contracts  wbolir 
▼old  on  the  corporation's  behalf,  but  enforce- 
able against  It,  although  such  statute  was- 
by  Its  terms  not  to  go  into  effect  until  after 
the  contract  was  entered  into, — at  least  * 
where  it  was  enacted  before  the  contract 
was  made. 

4.  A  contract  under  which  a  foreign  corpora* 
tlon  was  to  superintend  the  operation  of  a 
factory  within  the  state,  and  control,  han- 
dle, and  sell  its  output.  Is  not  relieved  from, 
the  operations  of  Wis.  Stat.  1898,  S|  1770^ 
4978,  prohibiting  foreij^n  corporations  from, 
transacting  business  within  the  state  until 
they  have  filed  a  copy  of  their  charter  with 
the  secretary  of  state,  because  the  contem- 

NoTB. — On  recoi/nition  or  exclusion  of  foreign^ 
corporations — see  notes  to  Cone  Export  it  Com- 
;  mission  Co.  ▼.  Poole  (S.  C.)  24  L.  R.  A.  289; 
McCanna  &  F.  Co.  ▼.  Citizens*  Trust  k  Surety 
Co.  24  C.  C.  A.  18. 

Aq  to  when  a  foreign  corporation  is  doin{t 
buaineas  within  the  state — see  note  to  Wagner 
T.  Meakln,  S3  C.  C.  A.  585. 

As  to  the  validity  of  contracts  made  by  for* 
sign  corporations  which  have  not  complied  with 
the  statutory  conditions  of  the  right  to  do  busi- 
ness in  a  state — see  note  to  Edison  General  Elec- 
tric Co.  y.  Canadian  Pacific  Nav.  Co.  (Wash.) 
24  L.  R.  A.  S15. 

On  the  exclusion  of  foreign  corporations  as 
an  interference  with  interiiate  commerce — see 
note  to  Klnde)  ▼.  Beck  &  P.  Lithographing  Co. 
(Colo.)   24  L.  R.  A.  811. 

As  to  what  laws  are  t^oid  as  impairing  obli- 
gation of  contracts — see  notes  to  Franklin  Coun- 
ty Grammar  School  ▼.  Bailey  (Vt.)  10  L.  K.  A. 
405 :  Fletcher  ▼.  Peck,  8  L.  ed.  XT.  8.  162 :  Mc- 
Canna &  P.  Co.  V.  Citizens'  Trust  &  Surety  Co. 
24  C.  C.  A.  20 ;  Montana  Ore-Purchasing  Co.  ▼. 
Boston  &  M.  Consol.  Copper  &  S.  Mln.  Co.  33- 
C.  C.  A.  12. 
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plated  tra/Hc  In  the  product  might  extend  be- 
yond the  MmltB  or  the  state. 

•w  The  TBlldlty  of  Wis.  8Ut.  1808,  %%  1770^ 
4078,  80  far  as  It  prohibits  foreign  corpora- 
tions from  transacting  business  within  the 
state  ontil  they  haye  filed  a  copy  of  their 
charter  with  the  secretary  of  state.  Is  not 
afTected  by  its  possible  InTalldity  as  respects 
partnerships,  where  it  is  apparent  on  the  face 
of  the  statute  that  the  application  of  its  pro- 
Tislons  to  corporations  Is  seyerable  from  and 
independent  of  its  application  to  partner- 
ships. 

[Na  119.] 

Argued   December   16,   17,   1902.     Decided 
January  5, 1903. 

IN  ERROR  to  the  Circuit  Court  of  the 
J  United  States  for  the  Eastern  District  of 
Wisconsin  to  review  a  judgment  in  favor  of 
defendant  in  an  action  for  a  breach  of  a 
written  contract.    Affirmed. 

See  same  case  below,  on  demurrer  to  mat- 
ter set  up  in  the  answer  as  bariing  the  ac- 
tion, 103  Fed.  838. 

The  facts  are  stated  in  the  opinion. 

Mr,  Edgar  A.  Bancroft  argued  the 
cause,  and,  with  Messrs,  Franklin  D,  Locke, 
Oeorge  H.  If  ayes,  and  Samuel  Adams,  filed 
a  brief  for  plaintiff  in  error: 

The  provisions  of  the  Wisconsin  statute 
concerning  partnerships,  joint-stock  com- 
panies, and  unincorporated  associations  are 
void,  bein^  in  conflict  with  §  2,  article  4,  of 
the  United  States  Constitution  and  with  the 
14th  Amendment  Therefore,  as  the  act  had 
but  a  single  purpose, — to  impose  special  con- 
ditiona  on  all  foreign  business  concerns 
alike, — the  whole  act  must  fall. 

Bank  of  Augusta  v.  Earle,  13  Pet.  619,  10 
L.  ed.  274 ;  Paul  v.  Virginia,  8  Wall.  168,  19 
L.  ed.  357 ;  Barnes  v.  People,  168  111.  426,  48 
N.  E.  91;  Allen  v.  Louisiana,  103  U.  S.  80, 
26  L.  ed.  318;  Slauson  v.  Racine,  13  Wis. 
398;  Virginia  Coupon  Cases,  114  U.  S.  270, 
sub  nom.  Poindeater  v.  Oreenhoto,  29  L.  ed. 
185,  5  Sup.  Ct.  Rep.  903,  962;  Trade  Mark 
Cases,  100  U.  S.  82,  sub  nom.  United  States 
V.  Steffens,  25  L.  ed.  550;  Pollock  v.  Farm- 
ers* Loan  d  T.  Co.  158  U.  S.  601,  39  L.  ed. 
1108,  15  Sup.  Ct.  Rep.  912;  Cooley,  Const. 
Lira.  p.  178. 

The  Wisconsin  statute,  if  it  affords  a  de- 
fense to  the  action  on  this  contract,  is  in  so 
far  unconstitutional  as  impairing  the  obli- 
gations of  the  contract. 

Walker  v.  Whitehead,  16  Wall.  314,  21  L. 
ed.  357 ;  Peninsular  Lead  d  Color  Works  v. 
Union  Oil  d  Paint  Co.  100  Wis.  488,  42 
L.  R.  A.  331,  76  N.  W.  359;  Winter  v. 
Jones,  10  Ga.  190,  54  Am.  Dec.  379;  Rob- 
inson V.  McOee,  9  Cal.  81,  70  Am.  Dec. 
638;  Austin  v.  Burgess,  36  Wis.  186;  Oreen 
V.  Biddle,  8  Wheat.  1,  5  L.  ed.  547;  Hope 
Mut,  Ins,  Co.  V.  Flynn,  38  Mo.  483,  90 
Am.  Dec.  438;  Fletcher  v.  Peck,  6  Cranch, 
87,  3  L.  ed.  162. 

Statutes  are  never  retroactive  unless 
clearly  so  intended.  A  statute  enacted  at 
one  time,  to  go  into  force  at  another,  is  to  be 
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deemed  for  all  purposes  as  enacted  at  the 
later  tiipe,  and  need  not  be  regarded  by  any- 
one until  that  time. 

Sed^.  Statutory  &  Const.  Law,  p.  83; 
Endlich,  Interpretation  of  Statutes,  S  499; 
Bishop,  Written  Laws,  §  31;  Wade,  Retro- 
active Laws,  S  33 ;  Deu?art  v.  Purdy,  29  Pa» 
113;  23  Am.  &  Eng.  Enc.  Law,  1st  ed.  p. 
218;  Com.  v.  Fowler,  10  Mass.  290;  Jackman 
V.  Qa/rland,  64  Me.  133;  Sammis  v.  Bennett^ 
32  Fla.  458,  22  L.  R.  A.  48,  14  So.  90;  Lar- 
rabee  v.  Talbott,  5  Gill.  426,  46  Am.  Dee. 
637 ;  Ea  parte  Eames,  2  Story,  322,  Fed.  Cas. 
No.  4,237;  Charless  v.  Lamberson,  1  Iowa, 
435,  63  Am.  Dec.  457;  Rice  v.  Ruddimanr 
10  Mich.  125;  State  em  rel,  Atty.  Oen.  y. 
Messmore,  14  Wis.  163;  State  v.  Bond,  49  N» 
C.  (4  Jones  L.)  9. 

Therefore  a  contract  made  between  the  en- 
actment and  going  into  effect  of  a  statute- 
cannot  be  affected  by  the  staitute.  Such  an 
effect  would  impair  the  obligations  of  the 
contract. 

Mia  v.  Vail,  86  111.  40;  Security  Sav.  d  L. 
Asso,  v.  Elbert,  153  Ind.  198,  54  N.  E.  753 ; 
National  Home  Bldg.  d  L.  Asso.  v.  Blacky 
163  Ind.  701,  55  N.  E.  743. 

The  contract  between  the  parties  related 
to  and  covered  interstate  commerce,  and 
therefore  was  protected  against  the  applica- 
tion of  the  Wisconsin  statute. 

Cooper  Mfg.  Co.  v.  Ferguson,  113  U.  S^ 
727,  28  L.  ed.  1137,  5  Sup.  Ct.  Rep.  739; 
McCall  V.  Califomta,  136  U.  S.  104,  34  L.  ed. 
391,  10  Sup.  Ct.  Rep.  881;  Robbins  v.  Shelby 
County  TaoDing  Dist.  120  U.  S.  489,  30  L. 
ed.  694,  1  Inters.  Com.  Rep.  45,  7  Sup.  Ct. 
Rep.  692;  Corson  v.  Maryland,  120  U.  S. 
502,  30  L.  ed.  699,  1  Inters.  Com.  Rep.  50, 
7  Sup.  Ct.  Rep.  655 ;  Milan  Mill  d  Mfg.  Co. 
y.  Oorten,  93  Tenn.  590,  26  L.  R.  A.  135,  4 
Inters.  Com.  Rep.  851,  27  S.  W.  971. 

No  legislative  intent  is  shown  in  this  stat- 
ute, properly  construed,  to  release  the  United 
States  Glue  Company  from  performance  of 
its  contract. 

^tna  L.  Ins.  Co.  v.  Harvey,  11  Wis.  394; 
Harris  v.  Runnels,  12  How.  79,  13  L.  ed. 
001. 

The  contract  as  construed  by  the  parties 
did  not  require  the  plaintiff  in  error  to  do 
business  in  Wisconsin;  and  where  parties  to 
a  contract  have  by  their  acts  put  a  practical 
working  construction  on  it,  the  court  will 
follow  such  construction. 

Chicago  v.  Sheldon,  9  Wall.  50,  19  L.  ed. 
594;  Long-Bell  Lumber  Co.  v.  Stump,  30  C» 
C.  A.  260,  57  U.  S.  App.  546,  86  Fed.  574; 
Winchester  v.  OUizier,  152  Mass.  316,  9  L. 
R.  A.  424,  25  N.  E.  728;  Topliff  v.  Topliff, 
122  U.  S.  121,  30  L.  ed.  1110,  7  Sup.  Ct.  Rep. 
1057. 

The  plaintiff's  acts  under  the  contract 
were  not  "doing  business**  in  Wisconsin,  as 
forbidden  by  the  statute. 

United  States  v.  American  Bell  Teleph.  Co. 
29  Fed.  17 ;  American  Loan  d  T.  Co.  v.  East 
d  West  R.  Co.  37  Fed.  242;  Kilgore  v.  Smith, 
122  Pa.  48,  15  Atl.  698;  6  Thomp.  Corp.  U 
7936 ;  Scruggs  v.  Scottish  MoTtg.  Co.  54  Ark. 
666,  16  S.  W.  563;  D,  S.  Morgan  d  Co.  v. 
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White,  101  Ind.  413;  Beard  v.  Union  d 
American  Pub,  Co.  71  Ala.  60;  Sullivan  ▼. 
Sullivan  Timber  Co.  103  Ala.  371,  25  L.  R. 
A.  543,  15  So.  941 ;  Cooper  Mfg.  Co.  v.  Ferg- 
Mson,  113  U.  S.  727,  28  L.  ed.  1137,  5  Sup. 
Ct.  Rep.  739;  Utley  v.  Clark-Oardner  Lode 
Min.  Co.  4  Ck)lo.  369;  8i.  Louie  Wire-Mill 
<7o.  V.  Oonaolidated  Barb-Wire  Co.  32  Fed. 
«02. 

The  alleged  violation  of  the  statute  by 
the  Diamond  Glue  Company  had  no  connec- 
tion with  the  breach  of  the  contract  by  the 
United  States  Glue  Company  for  which  suit 
was  brought.  If,  under  the  statute,  the 
United  States  Glue  Company  had  the  right 
to  repudiate  the  contract,  it  waived  t£at 
right  by  its  conduct. 

WeeJcs  V.  Robie,  42  N.  H.  316;  Lawrence 
V.  Dale,  3  Johns.  Ch.  23;  2  Herman,  Estop- 
pel, §S  1039,  1040,  1043,  1046;  Genoa  v. 
Van  Aletine,  108  111.  556. 

The  Wisconsin  statute,  which  by  its  terms 
did  not  go  into  effect  until  September  1, 
1S08,  was  not  such  a  law  of  the  state  on 
June  2.%  1898,  that  it  entered  into  and 
formed  a  part  of  the  contract  made  on  that 
day. 

Com.  V.  Bennett,  108  Mass.  30;  Price  v. 
Hopkin,  13  Mich.  318;  State  ea  rel,  Atty. 
<x€n.  V.  Meesmore,  14  Wis.  163;  CargiU  v. 
Power,  1  Mich.  369. 

An  executory  contract  may  be  impaired 
by  a  statute  enacted  after  the  contract  was 
made. 

Bedford  v.  Eaetem  Bldg,  d  L.  Aeeo.  181 
V.  S.  227,  46  L.  ed.  834,  21  Sup.  Ct.  Rq). 
597. 

Messrs.  Charles  Quarlea  and  J.  V. 
Quarles  argued  the  cause,  and,  with  Mr. 
George  Lvtxes,  filed  a  brief  for  defendant  in 
error : 

This  decision  of  the  court  of  last  resort  of 
the  state  of  Wisconsin,  at  least  as  to  the  con- 
stmction  to  be  given  this  statute,  will  be 
adopted  and  followed  by  this  court. 

Waters-Pierce  Oil  Co.  v.  Texas,  177  U.  S. 
28.  44  L.  ed.  657,  20  Sup.  Ct  Rep.  518. 

A  state  may  totally  exclude  foreign  cor- 
porations, or,  as  a  condition  of  recognition, 
impose  such  terms  and  conditions  as  the 
i^tate  may  think  proper,  except  "where  a  cor- 
poration created  by  one  state  rests  its  right 
to  enter  another  and  to  engage  in  business 
therein,  upon  the  Federal  nature  of  its  busi- 
ness." 

Hooper  ▼.  California,  156  U.  S.  648,  39  L. 
ed.  297,  6  Inters.  Com.  Rep.  610,  15  Sup.  Ct. 
Rep.  207;  Cooper  Mfg.  Co.  v.  Ferguson,  113 
U.  S.  727,  28  L.  ed.  1137,  5  Sup.  Ct.  Rep. 
739. 

It  is  perfectly  apparent  upon  the  face  of 
the  act,  and  from  the  subsequent  action  of 
the  Wisconsin  legislature,  that  the  inclusion 
of  partnerships  was  not  the  main  purpose  of 
the  act,  or  in  any  way  essential  to  it,  but  is 
separable  and  may  be  treated  as  null  with- 
out affecting  the  main  purpose  of  the  stat- 
ute. 

Cooley,  Const.  Lim.  209,  211;  Allen  v. 
Louisiana,  103  U.  S.  80,  26  L.  ed.  318;  Vir- 
ginia Coupon  Cases,  114  U.  S.  305,  sub 
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nom,  Poindewter  t.  Oreenhow,  29  L.  ed. 
198,  6  Sup.  Ct  Rep.  903,  962;  BalduHn  v. 
Franks,  120  U.  S.  678,  30  L.  ed.  766,  7  Sup. 
Ct  Rep.  656,  763. 

The  power  of  Congress  to  regulate  inter- 
state commerce  is  confined  to  actual  inter- 
course, and  not  to  contemplated  pales. 

Coe  V.  Errol,  116  U.  S.  517,  29  L.  ed.  715, 
6  Sup.  Ct.  Re^.  475. 

Manufacturing  corporations  and  all  other 
corporations  whose  business  is  of  a  local  and 
domestic  nature  are  subject  to  the  control  *of 
the  state. 

Cruicher  v.  Kentucky,  141  U.  S.  47,  35  L. 
ed.  649,  11  Sup.  Ct  Rep.  851. 

And  this,  irrespective  of  the  proposition 
that  a  part  of  the  business  of  such  a  manu- 
facturing corporation  may  be  the  sale  of  its 
products  in  other  states. 

United  States  v.  E.  C.  Knight  Co.  156  U. 
S.  1,  39  L.  ed.  325,  15  Sup.  Ct.  Rep.  249; 
Prentice  &  Egan,  Commerce  Clause  of  Fed. 
Const,  pp.  326  et  seq.;  Hopkins  v.  United 
States,  171  U.  S.  578,  43  L.  ed.  290,  19  Sup. 
Ct.  Rep.  40. 

A  foreign  corporation  finding  itself  within 
the  state  of  Wisconsin  as  a  matter  of  grace 
could  not  by  its  own  act  acquire  any  vested 
right,  as  against  the  state,  to  continue  its 
domicil  therein. 

State  ew  rel.  Crow  v.  Firemen's  Fund  Ins. 
Co.  152  Mo.  1,  45  L.  R.  A.  363,  52  S.  W.  595; 
Doyle  v.  Continental  Ins.  Co.  94  U.  S.  535, 
24  L.  ed.  148;  Connecticut  Mut.  L.  Ins.  Co. 
V.  Spratley,  172  U.  S.  602,  43  L.  ed.  569,  19 
Sup.  Ct  Rep.  308. 

The  contract  having  been  made  after  the 
passage  and  publication  of  the  statute,  it 
was  necessarily  made  with  a  view  to  the  stat- 
ute and  subject  to  its  terms. 

Ford  V.  Chicago  Milk  Shippers'  Asso.  156 
111.  166,  27  L.  R.  A.  298,  39  N.  E.  651 ;  Fin- 
ney V.  Nelson,  183  U.  S.  144,  46  L.  ed.  125, 
22  Sup.  Ct.  Rep.  52;  Stine  v.  Bennett,  13 
Minn.  153,  Gil.  138;  Griffon  v.  The  Mayor, 

5  Mart.  N.  8.  279;  Johnson  v.  Fay,  16  Gray, 
144. 

The  statute  in  question,  even  if  retro- 
active, did  not  impair  the  obligation  of  the 
contract 

Curtis  y.  Whitney,  13  Wall.  68,  20  L.  ed. 
513;  Jackson  ea  dem.  Hart  v.  Lamphire,  3 
Pet  290,  7  L.  ed.  683;  Coulter  v.  Stafford, 

6  C.  C.  A.  18,  15  U.  S.  App.  118,  56  Fed.  564; 
McCracken  v.  Hayward,  2  How.  608,  11  L. 
ed.  397;  Ogden  v.  Saunders,  12  Wheat.  213, 
6  L.  ed.  606;  Cooley,  Const.  Lim.  344,  345. 
.  Mr.  Ocorge  Lines  also  filed  a  separate 
brief  for  defendant  in  error: 

Plaintiff  was  transacting  business  in  the 
state  of  Wisconsin  under  the  contract. 

Connecticut  Mut.  L.  Ins.  Co.  v.  Spratley, 
172  U.  S.  602,  43  L.  ed.  569,  19  bup.  Ct.  Rep. 
308;  Cooper  Mfg.  Co.  v.  Ferguson,  113  U.  S. 
727,  28  L.  ed.  1137,  6  Sup.  Ct  Rep.  739; 
Farrior  v.  New  England  Mortg.  Secur.  Co. 
88  Ala.  276,  7  So.  200;  Com.  ▼.  Standard 
Oil  Co.  101  Pa.  119;  Santa  Clara  Female 
Academy  v.  Sullivan,  116  111.  375,  66  Am. 
Rep.  776,  6  N.  E.  183;  Pennsylvania  Co.  for 
Ins.  on  Lives  d  O.  A.  v.  Bauerle,  143  111. 
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459,  33  N.  E.  166;  Farmers*  Loan  d  T,  Co. 
V.  Lake  Street  Elev.  R.  Co.  173  111.  439,  51 
1^.  £.  55. 

Since  the  contract  is  plain,  unambiguous, 
fwd  in  no  way  obscure,  Uiere  is  no  room  for 
•construction,  practical  or  otherwise. 

Chicago  ▼.  Sheldon,  9  Wall.  50,  19  L.  ed. 
594. 

Only  laws  passed  after  a  contract  has 
come  into  eziatenoe  can  impair  ite  obliga- 
tion. 

Edwards  y.  Kearzey,  96  U.  S.  595,  24  L. 
ed.  793;  Denny  ▼.  Bennett,  128  U.  S.  489, 
32  L.  ed.  491,  9  Sup.  Ct.  Rep.  134;  2  Rap- 
alje  &  L.  Law  Diet.  935;  Anderson,  Law 
Diet.  754;  Johnson  ▼.  Fay,  16  Gray,  144; 
Com.  V.  Bennett,  108  Mass.  30,  11  Am.  Rep. 
304;  Baker  y.  Johnson,  2  Rob.  570;  Smith 
y.  Morrison,  22  Pick.  430;  Stine  y.  Bennett, 
13  Minn.  153,  Gil.  138;  Logan  y.  State,  3 
Heisk.  442 ;  HiU  y.  State,  5  Lea,  725 ;  Re 
Keneys,  56  Hun,  117,  9  N.  T.  Supp.  182; 
Jones  y.  Hutchinson,  43  Ala.  721;  Chum,aS' 
ero  y.  PotU,  2  Mont.  242;  Wartman  v.  Phil- 
4idelphia,  33  Pa.  202. 

The  passage  or  enactment  of  a  statute 
means  the  completion  of  the  formalities  re- 
quired by  the  fundamental  law,  and  has  no 
relation  to  the  time  when  the  statute  may 
beccHDe  operative,  except  in  those  few  cases 
where  the  statute  itself  provides  a  different 
rule  of  interpretation,  or  the  context  shows 
that  Uie  word  "passage,"  or  other  similar 
word,  was  intended  to  mean  the  time  of  tak- 
ing dOTect. 

Charless  y.  Lamherson,  1  Iowa,  435,  63 
Am.  Dec.  457. 

A  statute  may  not  be  operative  until  it 
is  published ;  but  it  does  not  follow  that  the 
printer  aids  in  the  enactment,  or  is  part  of 
the  law-making  power. 

Mead  v.  BagnaU,  15  Wis.  156. 

Plaintiff  could  not  by  contract  acquire 
any  vested  right  to  do  business  in  Wiscon- 
sin. 

Fletcher  v.  Peek,  6  Cranch,  87,  3  L.  ed. 
162;  Bedford  v.  Eastern  Bldg.  d  L,  Asso. 
181  U.  S.  227,  45  L.  ed.  834,  21  Sup.  Ct  Rep. 
597. 

Bfr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

This  is  an  action  upon  a  written  contract 
|61S]all€ginff  a  breach  *and  claiming  damages. 
It  was  brought  in  the  United  States  circuit 
court  for  the  eastern  district  of  Wisconsin 
bv  an  Illinois  corporation  against  a  Wiscon- 
sin corporation.  On  June  25,  1898,  the  date 
when  tne  contract  was  made,  a  law  had  been 
enacted  in  Wisconsin,  to  go  into  operation 
later,  on  September  1,  1898,  requiring  cor- 
porations incorporated  elsewhere  to  file  a 
copy  of  their  charter  with  the  secretary  of 
state,  and  to  pay  a  small  fee  as  a  condition 
of  doing  business  there.  Wis.  Stat.  1898, 
f  §  17706,  4978.  This  it  was  admitted  that 
the  plaintiff  ha/i  not  done,  and  the  defend- 
ant set  up  that  the  contract  was  a  contract 
to  do  bu^ness  in  Wisconsin  after  the  stat- 
ute took  effect,  and  that  the  defendant  was 
Justified  by  the  statute  In  declining  to  go 
on.  The  judge  sustained  this  defense,  and 
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the  plaintiff  excepted,  contending  that  the 
statute  did  not,  and  could  not,  constitution- 
ally affect  its  rights  under  the  contract  in 
question.  It  brings  the  case  here  by  a  writ 
of  error. 

The  contract  was  one  by  which  it  was 
agreed  that  the  plaintiff  should  supervise 
the  plans  for  a  glue  factory  to  be  built  by 
the  defendant  on  a  site  to  be  selected  within 
sixty  days ;  that  it  should  have  the  manage- 
ment of  the  manufacturing  in  the  same,  and 
should  operate  it  for  the  defendant;  that  its 
officers  should  give  the  factory  such  per- 
sonal supervision  as  might  be  necessary,  and 
give  the  defendant  in  the  management  and 
oi)eration  of  the  factory  the  benefit  of  their 
experience  and  of  the  plaintiff's;  that  the 
plaintiff  should  furnish  and  keep  the  de- 
fendant supplied  with  a  superintendent; 
that  it  should  control,  handle,  and  sell  the 
entire  output  of  the  factory;  that  it  should 
refrain  from  manufacturing  hide  or  calf 
glues  at  any  of  its  own  factories;  and  that 
it  should  guarantee  payment  on  all  sales 
made  by  it,  and  shoula  receive  certain  com- 
missions for  its  services.  The  contract  was 
to  run  for  five  years  from  the  time  that  the 
plant  was  finished  and  b^an  work.  It  was 
understood  that  the  proposed  factory  was 
to  be  in  Wisconsin,  a  site  was  selected 
near  Milwaukee,  and  In  a  little  over  a*  year 
from  the  date  of  the  contract,  on  July  25  or 
26,  1899,  the  plant  was  built  ^nd  put  in 
operation. 

The  section  of  the  Wisconsin  statutes  re- 
lied on  by  the  defendant,  *stated  more  at[613] 
length,  forbade  corporations  organized  other- 
wise than  under  the  laws  of  that  state  to 
transact  business  in  the  state  until  they 
should  have  filed  a  copy  of  their  charter 
with  the  secretary  of  state,  which  act,  by 
the  same  statute,  constituted  the  secretary 
of  state  the  attorney  of  the  corporation  for 
the  service  of  process.  A  failure  to  comply 
with  any  of  the  provisions  of  the  section 
subjected  the  corporation  to  a  fine.  It  was 
provided  further  that  eveiy  contract  made 
by  such  corporation  affecting  the  personal 
liability  thereof  or  relating  to  property 
within  the  state  before  compliance  with  the 
section  should  be  wholly  void  on  its  behalf, 
but  should  be  enforceable  against  it.  A  fee 
of  $25  was  to  be  paid  for  filing  the  charter. 
See  Ashland  Lumber  Co.  y.  Detroit  Salt  Co. 
(Wis.)   89  N.  W.  904. 

According  to  the  undisputed  testimony  of 
the  plaintiff's  vice  president,  who  executed 
the  contract,  the  instrument  was  signed  in 
Wisconsin,  and  at  all  events,  if  it  was  exe- 
cuted with  a  view  to  the  carrying  on  of  busi- 
ness in  that  state  by  the  plaintiff,  the  law 
of  Wisconsin  must  be  applied.  London 
Assur.  Co.  v.  Companhia  de  Moagens  do  Bar- 
reiro,  167  U.  S.  149,  160,  161,  42  L.  ed.  121, 
17  Sup.  Ct.  Rep.  785;  Craves  v.  Johnson, 
156  Mass.  211,  15  L.  R.  A.  834,  30  N.  E. 
818.  There  is  no  controversy  on  this  point. 
But  it  is  said  that  the  contract  did  not  con- 
template the  carrying  on  of  business  by  the 
plaintiff  in  Wisconsin,  that  at  most  it  is 
ambiguous,  and  that  practically  it  was  con- 
strucMi   in   accordance  with   the   plaintiff's 

331 


618-616 


StTPREME  COITRT  OW  THE  UNITED  STATES. 


OoT.  Tebii^ 


contention.  The  declaration  Is  on  the  con- 
tract, and  by  that  the  plaintiff  must  stand 
or  fall.  We  see  no  ambiguity  in  its  terms. 
The  plaintiff  waB  to  have  the  management 
of  the  manufacturing,  was  to  operate  the 
factory,  or  at  least  to  assist  in  operating  it, 
and  to  keep  it  supplied  with  a  superintend- 
ent. It  did  assist  in  operating  bv  its  offi- 
cers, and  did  supply  a  superintendent,  and 
whether  in  his  superintendence  he  in  fact 
acted  as  agent  for  the  plaintiff  or  the  de- 
fendant, what  the  contract  required  is  plain. 
It  called  for  a  carrying  on  of  business  in 
Wisconsin  by  the  plaintiff  at  a  time  when  to 
carry  it  on  without  filing  a  copy  of  the 
plaintiff's  charter  was  forbidden  by  the  laws 
of  the  state.  See  Connecticut  Mut.  L.  Ins, 
Co.  V.  Sprat  ley,  172  U.  S.  602.  611,  43  L.  ed. 
509,  672,  19  Sup.  Ct,  Rep.  308.  The  only 
complaint  of  the  plaintiff  is  that  the  de- 
[614ifenaant  refused  to  perform  *that  contract 
when  the  plaintiff  had  filed  no  copy  of  its 
charter,  and  when  the  performance  was  for- 
bidden by  the  law.  It  is  said,  to  be  sure, 
that  the  part  refused  by  the  defendant  was 
a  different  and  lawful  portion.  But  the 
contract  was   an   entire   contract,   as   both 

Sarties  agree,  and  therefore  whatever  the 
efendant  had  in  mind,  if  it  was  justified  by 
the  law,  in  refusing  to  perform  a  material 
part,  it  was  justined  in  refusing  to  per- 
form any  portion.  See  MoMullen  v.  Hoff- 
man, 174  U.  S.  639,  43  L.  ed.  1117,  19  Sup. 
Gt.  Rep.  839.  It  is  alleged  to  have  declared 
the  contract  at  an  end.  We  may  add  that 
it  is  not  a  question  of  election,  but  of  the 
legality  of  performance,  and  therefore  the 
justification  could  not  be  waived. 

It  hardly  could  be  contended  that  the 
contract  was  illegal,  on  the  ground  just 
stated,  when  it  was  made.  If,  indeed,  it  had 
contemplated  the  plaintiff's  going  on  with- 
out complying  with  the  statute,  it  would 
have  raised  a  question  which  we  need  not 
discuss.  But  it  must  be  taken  to  have  con- 
templated legal  action,  and  if  filing  a  copy 
of  its  charter  was  a  condition  precedent  of 
the  plaintiff's  right  to  carry  out  its  under- 
takings, then  a  promise  might  be  implied  on 
its  part  to  take  the  necessary  steps.  But 
if,  when  the  time  came,  the  plaintiff  did  not 
take  those  steps,  the  defendant  had  the 
legal  right  to  refuse  to  go  on,  whether  its 
right  be  put  on  the  ground  of  the  plaintiff's 
breach  of  its  implied  undertaking  or  of  the 
illegality  of  the  proposed  continuance  bf  the 
work.  The  plaintiff  contends,  however,  as 
we  have  said,  that  the  statute  did  not  and 
could  not  apply  to  the  performance  of  the 
contract  In  suit.  I^  will  be  remembered 
that  while  enacted  before  the  contract  was 
made,  it  did  not  go  into  effect  until  after- 
wards, although  before  the  time  when  the 
factory  was  or  could  have  been  built  in  the 
ordinary  course  of  business.  It  is  said  that 
if  tne  statute  is  taken  to  govern  the  present 
contract  it  impairs  the  obligation  of  that 
contract,  and  encounters  the  United  States 
Constitution,  art.  1,  S  10.  It  is  assumed 
that  to  allow  the  statute  any  operation  upon 
the  contract  ia  to  give  it  a  retroactive  effect, 
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and  it  is  said   that  for  that  reason  also 
plaintiff  is  not  barred. 

A  prohibition  of  the  doing  of  business 
aiter  a  statute  goes  into  effect  is  not  retro- 
active with  regard  to  that  business,  even 
though  the  business  be  done  in  pursuance  of 
an  earlier  contract.  *The  suggestion  need- [6161 
in^  discussion  is  whether  the  statute  im- 
pairs the  obligation  of  the  contract.  We 
are  of  opinion  Uiat  it  is  not  open  to  that  ob- 

i'cction.  We  leave  on  one  side  the  question 
low  the  oblic^ation  of  a  contract  can  be  im- 
paired by  a  law  enacted  before  the  contract 
was  made.  Pinney  v.  NeUon,  183  U.  S.  144,. 
147,  46  L.  ed.  125,  127,  22  Sup.  Ct.  Rep.  52. 
Again,  we  need  not  consider  in  its  full 
breadth  whether  or  how  far,  notwithstand- 
ing Security  Sav.  d  L,  Aaso,  v.  Elbert,  15$ 
Ind.  198,  54  N.  E.  753,  a  corporation,  by 
making  a  contract  reaching  years  into  the- 
future,  can  exonerate  itself  from  all  police 
or  license  laws,  on  the  ground  that  by  indi- 
rection they  make  performance  of  the  con- 
tract more  difficult  to  an  infinitesimal  de- 
gree. Compare  Curtis  v.  Whitney,  13  Wall. 
68,  71,  20  L.  ed.  513,  514;  Bedford  v.  East- 
ern Bldg.  d  L,  A880.  181  U.  S.  227,  241,  4S 
L.  ed.  834,  844,  21  Sun.  Ct  Rep.  597.  We 
shall  advert  to  parallel  considerations  in 
connection  with  the  alleged  interference  , 
with  commerce  between  uie  states.  The 
prohibition  in  this  case  is  not  absolute,  but 
18  only  conditional  on  the  failure  to  deposit 
a  copy  of  the  piaintiff's  charter  and  to  pay 
a  small  fee.  it  is  merely  incident  to  a  reg- 
ulation which,  but  for  the  contract,  unaues- 
tionably  would  be  proper,  and  which  ia 
familiar  in  the  laws  of  the  state.  It  can  be 
avoided  by  compliance  with  the  r^^lation. 
We  are  not  prepared  to  say  that  the  regula- 
tion  would  be  unreasonable  or  invalid  as  to 
.«uch  a  contract  as  this,  even  if  oiacted  after 
the  contract  was  made.  But  we  rest  our 
decision  upon  the  narrower  ground  of  the 
foregoing  considerations  taken  in  connectioo 
with  what  we  are  about  to  say. 

The  suspension  clause  of  I  4978  was  of 
immediate  operation,  and  therefore  was  no- 
tice to  the  plaintiff  and  defendant  of  itself 
and  of  whaUb  was  suspended  and  for  how 
long.  If  with  that  notice  they  contracted 
for  the  transaction  of  business  within  the 
jurisdiction  of  the  statute  and  after  the  stat- 
ute should  have  gone  into  effect,  they  did  go 
with  notice  that,  if  nothing  changed,  the 
contemplated  business  would  be  unlawful 
by  force  merely  of  present  conditions  and 
the  lapse  of  time,  unless  the  plaintiff  should 
comply  with  the  regulation.  In  such  cir- 
cumstances, at  least,  it  seems  to  us  impos- 
sible to  say  that  the  obligation  of  the  con- 
tract is  impaired  within  the  meaning  of  the 
Constitution  by  the  Wisconsin  law.  State- 
ments made  with  a  'different  intent  in  8ome[616) 
decisions,  to  the  effect  that  suspended  stat- 
utes are  to  be  read  as  if  passed  on  the  day 
when  they  go  into  operation,  do  not  apply 
to  a  case  like  this.  Such  statutes  are  to  be 
read  in  that  way  for  the  purposes  of  the 
operation  which  is  suspended,  but  not  for 
all.  Stine  ▼.  Bennett,  13  Minn.  153,  157, 
Gil.  138;  Smith  y.  Morrison,  22  Pick.  430, 
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432;  Ford  ▼.  Chicago  Milk  Shippers*  Aaao, 

155  IlL  166,  181,  27  L.  R.  A.  2U8,  39  N.  E. 
651. 

It  is  said  that  the  contract  in  suit,  as  cax- 
lied  out,  was  concerned  in  part  with  inter- 
state commerce,  and  therefore  was  free  from 
the  operation  6f  the  Wisconsin  statute.  The 
portion  of  the  contract  that  called  for  the 
carrying  on  of  business  in  Wisconsin  was 
not  so  concerned,  and  the  inseparable  provi- 
sions as  to  selling  left  it  to  chance  or  ex- 
trinsic business  considerations  whether  the 
contemplated  traffic  should  go  outside  the 
state  or  not  The  foundation  of  the  com- 
merce outside  the  state  was  doing  business 
within  it.  The  superintendence  and  manu- 
facture had  to  come  before  the  sale.  The 
small  requirements  of  this  act  before  allow- 
ing tiie  plaintifT  to  do  business  in  the  state, 
if  good  as  to  that  business  taken  by  itself, 
are  not  made  bad  by  the  presence  in  the  con- 
tract of  an  ulterior  term  which  the  plaintiff 
might  or  did  intend  to  carry  out  by  trans- 
porting the  products  of  the  business  else- 
where.    United  States  y.  E,  C,  Knight  Go, 

156  U.  S.  1,  13,  30  L.  ed.  325,  329,  15  Sup. 
€t  Rep.  249;  Hopkins  v.  United  States,  171 
U.  S.  578,  592,  594,  43  L.  ed.  290,  296,  297, 
19  Sup.  CL  Rep.  40.  The  interference  with 
the  reflation  of  commerce  between  the 
states  IS  more  remote  than  when  a  bridge 
between  two  states,  or  the  franchise  of  a 
•domestic  corporation  created  with  the  in- 
tent to  carry  on  such  commerce,  is  taxed. 
See  Henderson  Bridge  Co.  v,  Henderson,  173 
IT.  S.  592,  622,  623,  43  L.  ed.  823,  834,  19 
Sup.  Ct.  Rep.  553 ;  Central  P.  R,  Co,  v.  Cali- 
fornia, 162  U.  S.  91,  119,  125,  126,  40  L.  ed. 
903,  913,  915,  16  Sup.  Ct.  Rep.  766.  In 
modern  societies  every  part  is  related  so  or- 
ganically to  every  other  that  what  affects 
any  portion  must  oe  felt  more  or  less  by  all 
the  rest.  Therefore,  unless  everything  is  to 
be  forbidden  and  legislation  is  to  come  to  a 
stop,  it  is  not  enough  to  show  that,  in  the 
working  of  a  statute,  there  is  some  tendency, 
logically  discernible,  to  interfere  with  com- 
merce or  existing  contracts.  Practical  lines 
have  to  be  drawn,  and  distinctions  of  degree 

|017]must  be  made.  See,  further,  *Kidd  v.  Pear- 
son, 128  U.  S.  1,  21,  32  L.  ed.  346,  2  Inters. 
Com.  Rep.  232,  9  Sup.  Ct.  Rep.  6;  Coe  v. 
Errol  116  U.  S.  517,  525,  527,  29  L.  ed.  716, 
718,  6  Sup.  Ct  Rep.  475;  Tredway  v.  Riley, 
32  Neb.  495,  49  N.  W.  268. 

Tet  another  objection  to  the  statute  re- 
mains to  be  mentioned.  At  the  date  of  the 
contract  the  section  applied  to  partnerships 
as  well  as  to  corporations.  It  is  argued 
that  the  act,  so  far  as  it  applied  to  the  for- 
mer, was  contrary  to  art  2,  $  4,  of  the  Con- 
stitution of  the  United  States,  and  to  the 
14h  Amendment,  and  therefore  was  invalid 
throughout  We  shall  not  consider  the  va- 
lidity of  the  law  as  applied  to  unincorpo- 
rated associations,  because,  in  our  opinion, 
the  application  of  the  provision  to  corpora 
.  tions  was  severable  from,  and  independent 
of,  its  application  to  partnerships,  so  that, 
even  if  in  the  latter  aspect  the  section  was 
bad,  it  remained  unaffected  and  valid  so  far 
as  t^is  case  is  concerned.  The  independence 
seems  to  us  obvious  on  reading  the  statute, 
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and  is  emphasized  by  the  fact  that  the  next 
year  after  the  enactment,  before  the  comple- 
tion of  the  factory,  partnerships  were  struck 
out  of  the  act  Stat  1899,  chap.  351,  $  27. 
We  are  of  opinion  that  the  ruling  of  the  cir- 
cuit court  was  right,  and  that  the  judgment 
should  be  a  (firmed. 
Judgment  affirmed. 


FELIX  M.  HANLEY  et  al.  Members  of  the 
Railroad  Commission  of  Arkansas,  ApptSp^ 

V. 

KANSAS   CITY   SOUTHERN    RAILWAY 

COMPANY. 

(See  S.  C.  Reporter's  ed.  617-621.) 

Interstate  commerce — state  regulation  of 
railroad  rates — points  within  state — ship* 
ment  over  route  partly  outside  state. 

The  railroad  'commiasloD  of  Arkansas  cannot, 
without  violating  the  commerce  clause  of 
the  Federal  Constitution,  fix  and  enforce 
rates  for  the  continuous  transportation  of 
goods  between  two  points  within  the  state 
of  Arkansas,  where  a  large  part  of  the  route 
is  outside  of  the  state,  through  the  Indian 
territory  or  Texas. 

.      [No.  131.] 

Argued  and  Submitted  December  18,  190S. 
Decided  January  5,  190S. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District 

Note. — On  state  regulation  of  interstate  or 
foreign  commerce — see  notes  to  Norfolk  &  W.  R. 
Co.  v.  Com.  (Va.)  18  L.  R.  A.  107 ;  McCanna  & 
P.  Co.  V.  Citizens'  Trust  &  Surety  Co.  24  C.  C. 
A.  18;  Ratterman  v.  Western  U.  Teleg.  Co.  82 
L.  ed.  U.  S.  229 ;  Harmon  v.  Chicago,  87  L.  ed. 
U.  S.  216;  Cleveland.  C.  C.  &  St.  L.  R.  Co.  v. 
Backus,  88  L.  ed.  XJ.  S.  1041 ;  and  Postal  Teleg. 
Cable  Co.  y.  Adams,  89  L.  ed.  U.  S.  811. 

On  legislative  power  to  fim  tolls,  rates,  or 
prices — see  note  to  Winchester  &  L.  Tump.  Road 
Co.  V.  Croxton  (Ky.)  88  L.  R.  A.  177. 

This  case  settles  what,  since  the  decision  in 
Lehigh  Valley  R.  Co.  v.  Pennsylyanla,  145  U. 
S.  192,  86  L.  ed.  672,  4  Intera  Com.  Rep.  87, 
12  Sup.  Ct.  Rep.  806,  has  been  a  disputed  point, 
vi9.,  whether  a  state  may  regulate  the  trans- 
portation between  two  points  within  the  state, 
oyer  a  route  which  passes  outside  the  state 
during  such  transportation. 

It  had  preylously  been  held  that  vessels  nayl- 
gating  the  high  seas,  although  engaged  only  in 
the  transportation  of  goods  and  passengers  l>e- 
tween  ports  and  places  in  the  same  state,  were 
subject  to  the  acts  of  Congress  regulating  the 
liability  of  the  owners  of  vessels  navigating  the 
high  seas,  by  virtue  of  the  power  of  Congress 
over  commerce.  Lord  v.  Ck>odall,  N.  &  P.  S.  8. 
Co.  102  U.  S.  541,  26  L.  ed.  224. 

And  that  the  California  state  railroad  com- 
mlssloners  had  no  power  to  regulate  or  inter- 
fere with  transportation  by  a  steamship  com- 
pany between  ports  within  the  state  if  th^  ves- 
sels in  the  course  of  the  voyage  went  out  to 
sea  more  (than  a  league  from  land,  as  they  thus 
passed  out  of  the  jurisdiction  of  the  state,  and 
were  brought  under  the  exclusive  control  of 
Congresa  Paciac  Coast  S.  S.  Co.  v.  Railroad 
Comrs.  9  Sawy.  258,  18  Fed.  10. 

Following  these  decisions  the  supreme  court 
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of  Arkansas  tx>  review  a  decree  for  plaintiff 
in  a  suit  to  enjoin  the  railroad  commission- 
ers of  Arkansas  from  fixing  and  enforcing 
railroad  rates.    Affirmed, 

See  same  case  below,  106  Fed.  353. 

The  facts  ore  stated  in  the  opinion. 

Mr.  Charles  E.  Warner  submitted  the 
cause  for  appellants.  Messrs.  Winchester  d 
Martin  were  with  him  on  the  brief: 

The  completely  internal  commerce  of  a 
state  may  be  considered  as  reserved  for  the 
state  itself. 

Oibhom  v.  Ogd&n,  9  Wheat.  69,  6  L.  ed. 
39;  Western  U.  Teleg.  Co.  v.  Texas,  105  U. 
S.  460,  26  L.  ed.  1067. 

Navigation  cases  are  exceptions  to  the  rule 
that  commerce  between  points  in  the  same 
state,  though  incidentally  passing  through 
the  territory  of  another  state,  is  domestic  as 
distinguished  from  interstate  or  foreign 
commerce. 

Lord  V.  Ooodally  N.  d  P.  8.  8.  Co.  102  U. 
S.  541,  26  L.  ed.  224;  Lehigh  Valley  R.  Co. 
V.  Pennsylvania,  1,45  U.  S.  192,  36  L.  ed. 
672,  4  Inters.  Com.  Rep.  87,  12  Sup.  Ct.  Rep. 
806;  E(D  parte  Boyer,  109  U.  .S.  629,  27  L. 
ed.  1056,  3  Sup.  Ct  Rep.  434. 

The  carriage  of  freight  between  two  points 
in  the  same  state,  with  incidental  passage 
over  another  state,  does  not  make  the  busi- 
ness interstate  commerce;'  nor  does  it  de- 
prive the  state  of  power  and  control  over  it. 

Lehigh  Valley  R.  Co.  v.  Pennsylvania,  146 
U.  S.  192,  36  L.  ed.  672,  4  Inters.  Com.  Rep. 
87,  12  Sup.  Ct.  Rep.  806;  Dillon  v.  Erie  R. 
Co.  19  Misc.  116,  7  Inters.  Com.  Rep.  Appx., 
xxxvii,  43  N.  Y.  Supp.  320;  Campbell  v. 
Chicago,  M.  d  8t.  P.  R.  Co.  86  Iowa,  587,  17 
h.  R.  A.  443,  4  Inters.  Com.  Rep.  403,  53 
N.  W.  351;  8tate  ex  rel.  Railroad  Comrs.  T. 
Western  U.  Teleg.  Co.  113  N.  C.  213,  22  L. 
R.  A.  670,  18  S.  E.  389 ;  Leavell  v.  Western 
V.  Teleg.  Co.  116  N.  C.  211,  27  L.  R.  A.  843, 
21  S.  E.  391;  8camm4}n  v.  Kansas  City,  8t. 
J.  d  C.  B.  R.  Co.  41  Mo.  App.  194;  SeaweU 
V.  Kansas  City,  ft.  8.  d  M.  R.  Co.  119  Mo. 
224,  5  Inters.  Com.  Rep.  262,  24  S.  W.  1002 ; 
United  States  ex  rel.  Kellogg  v.  Lehigh  Val- 
ley  R.  Co.  116  Fed.  373. 


Mere  passage  over  the  soil  of  another  state 
than  that  of  the  origin  and  termini  of  the 
shipment  gives  the  state  over  whose  soil  the 
transportation  is  had  no  jurisdiction  or  con- 
trol over  such  commerce. 

Coe  V.  Errol,  116  U.  S.  617,  29  L.  ed.  716, 
6  Sup.  Ct.  Rep.  476. 

Mr.  Gardiner  Lathrop  argued  the  cause, 
and,  with  Messrs.  Thomas  R.  Morrow,  James 
B.  Read,  and  Max  Pam,  filed  a  brief  for  ap- 
pellee: 

In  order  that  commerce  may  be  domestic 
commerce  of  a  state,  the  transportation  must 
not  only  begin  and  end  within  the  same 
state,  but  the  entire  transportation  must  be 
within  that  state. 

Louisville  d  N.  R.  Co.  v.  Railroad  Com- 
mission, 19  Fed.  702;  Pacific  Coast  8.  8.  Co^ 
V.  Railroad  Comrs.  9  Sawy.  253,  18  Fed.  13; 
Lord  V.  Goodall,  N.  d  P.  8.  8.  Co.  102  U.  S. 
543,  26  L.  ed.  226 ;  State  ex  rel.  Railroad  d 
Warehouse  Commission  v.  Chicago,  St.  P.  1/. 
d  N.  R.  Co.  40  Minn.  267,  3  L.  R.  A.  238,  Z 
Inters.  Com.  Rep.  519,  41  N.  W.  1048; 
St  ember ger  v.  Cape  Fear  d  Y.  Valley  R.  Co.. 
29  S.  €.  510,  2  L.  R.  A.  105,  7  S.  E.  837; 
Milk  Producers*  Protective  Asso.y.  Delaware^ 
L.  d  W.  R.  Co.  7  Inters.  Com.  Rep.  160; 
}ie%c  Orleans  Cotton  Exch.  v.  Cincinnati,  N.. 
0.  d  T.  P.  R.  Co.  2  Inters.  Com.  Rep.  289; 
Hall  v.  DeCuir,  96  U.  S.  486,  24  L.  ed.  647. 

When  transportation  crosses  a  state  line,, 
the  commerce  becomes  intermingled  with  and 
is  Among  the  different  states  or  jurisdictions- 
upon  whose  territory  the  carriage  is  per- 
formed. 

(Hbbons  V.  Ogden,  9  Wheat.  1,  6  L.  ed.  23  ; 
Smith  V.  Turner,  7  How.  283,  12  L.  ed.  702 ; 
State  Freight  Tax  Case,  16  Wall.  232,  sub' 
nom.  Philadelphia  d  R.  R.  Co.  v.  Pennsyl- 
vania, 21  L.  ed.  146;  Lord  v.  Ooodall,  N.  d 
P.  8.  8.  Co.  102  U.  8.  641,  26  L.  ed.  224; 
Pacific  Coast  8.  8.  Co.  v.  Railroad  Comrs.  9 
Sawy.  253,  18  Fed.  10;  Gloucester  Ferry  Co. 
V.  Pennsylvania,  114  U.  S.  196,  29  L.  ed.  158„ 
1  Inters.  Com.  Rep.  382,  6  Sup.  Ct.  Rep. 
826;  Stemherger  v.  Cape  Fear  d  Y.  Valleys 
R.  Co.  29  S.  C.  610,  2  L.  R.  A.  105,  7  S.  E. 
837;  Milk  Producers*    Protective    Asso.    t. 


of  Minnesota,  In  State  ex  rel.  Warehouse  Com- 
mission V.  Chicago,  St.  P.  M.  &  O.  R.  Co.  40 
Minn.  267,  8  L.  R.  A.  238,  2  Inters.  Com.  Rep. 
619,  41  N.  W.  1047,  held  that  the  railroad  and 
warehouse  commission  of  that  state  had  no  au- 
thority to  fix  the  rates  for  transportation  be- 
tween two  points  within  the  state,  over  a  route 
extending  across  a  neighboring  state. 

And  a  sinUIar  decision  was  reached  by  the 
Sooth  Carolina  supreme  conrt  in  Stemberger  v. 
Cape  Fear  &  Y.  Valley  R.  Co.  29  S.  C.  610.  2  L. 
R.  A.  105,  7  S.  E.  836. 

In  Lehigh  Valley  R.  Co.  v.  Pennsylvania,  146 
U.  S.  192,  86  L.  ed.  672,  4  Inters.  Com.  Rep. 
87,  12  Sup.  Ct.  Rep.  806,  it  was  held  that  a 
state  might  Impose  a  tax  upon  the  receipts  of 
a  railroad  company  derived  from  the  continu- 
ous transportation  of  goods  between  two  points 
In  the  same  state,  o^er  a  route  which  incidental- 
ly traversed  a  portion  of  another  state,  the 
amount  of  such  tax  being  ''determined**  in  re- 
spect of  receipts  for  the  proportion  of  the  trans- 
portation within  the  state. 

Out  of  deference  to  the  decision  in  this  case — 
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a  mistaken  deference  the  court  says  in  Hanubt 
V.  Kansas  City  S.  R.  Co. — some  of  the  court* 
have  held  that  a  state  is  not  precluded  from 
regulating  railroad  transportation  between 
points  in  the  same  state,  over  a  route  partly  In 
another  state.  Campbell  v.  Chicago,  M.  &  St. 
P.  R.  Co.  86  Iowa,  687, 17  L.  R.  A.  448,  4  Inters. 
Com.  Rep.  408,  68  N.  W.  851 ;  Seawell  v.  Kan- 
sas City,  Ft.  S.  &  M.  R.  Co.  119  Mo.  222,  (^ 
Intera  Com.  Rep.  262,  24  S.  W.  1002.  A  sim> 
liar  ruling  with  reference  to  telegraph  com- 
panies was  made  in  State  ex  rel  Railroad 
Comrs.  V.  Western  U.  Teleg.  Co.  118  N.  C.  218,. 
22  L.  R.  A.  570,  18  8.  B.  889. 

So,  in  United  States  ew  rel.  Kellogg  v.  Lehlgb 
Valley  R.  Co.  116  Fed.  873,  traffic  between 
points  in  the  same  state,  over  a  route  which, 
during  such  transportation  passed  through  an- 
other state,  was  held  not  to  be  within  the  inter- 
state commerce  act. 

To  the  contrary  is  Milk  Producerp*  Protective 
Asso.  V.  Delaware,  L.  &  W.  R.  Co.  7  Inters.  Com. 
Rep.  92,  where  such  transportation  was  held 
subject  to  regulation  under  that  statute. 
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Delaware,  L,  d  W.  R.  Oo.  7  Inters.  Com. 
Bep.  158. 

The  Lehigh  Valley  Case  does  not  support 
state  reflation  of  interstate  rates. 

Prentice  &  Egan,  Commerce  Clause  of  Fed. 
Const,  pp.  85,  87,  88,  80;  Milk  Producers' 
Protective  Aeao,  y.  Delaioare,  L.  d  W.  R.  Co, 
7  Inters.  Com.  Rep.  158. 

While  it  is  permissible  for  a  state  to  tax 
property  of  a  railroad  situated  entirely  with- 
in the  state,  even  though  the  road  be  en- 
gaged in  interstate  commerce,  still  tiie  state 
cannot  tax  interstate  commerce,  or  in  any 
way  regulate  the  rates  for  interstate  com- 
pieroe. 

Henderson  Bridge  Co,  y.  Henderson,  173 
U.  8.  592,  43  L.  ed.  823,  10  Sup.  Ct.  Rep. 
553;  Thomson  v.  Union  P,  R.  Co,  0  Wall. 
579,  19  L.  ed.  792;  Btate  Freight  Tax  Case, 
15  Wall.  232,  s^h  nom,  Philadelphia  d  R.  R, 
Co,  y.  Pennsylvania,  21  L.  ed.  146. 

A  state  railroad  commission  cannot  fix  a 
rate  of  carriage  between  points  within  the 
same  state,  where  the  route  extends  across 
the  boundary  of  a  neighboring  state. 

State  ex  rel,  Railro>ad  d  Warehouse  Com- 
mission y.  Chicago,  8t,  P.  M,  d  0.  R.  Co. 
40  Minn.  267,  3  L.  K  A.  238,  2  Inters.  Com. 
Rep.  510,  41  N.  W.  1047;  New  Orleans  Cot- 
ton Exch,  y.  Cincinnati,  N,  0.  d  T.  P,  R. 
Oo,  2  Inters.  Com.  Rep.  280. 

If  more  than  one  state  is  affected  by  the 
transportation,  it  is  interstate  commerce.  If 
only  one  state  is  affected,  it  is  intra-state 
commerce. 

Oibbons  y.  Ogden,  0  Wheat  60,  6  L.  ed. 


Mr.  Justice  Holmes  deliyered  the  opin- 
ion of  the  court: 

This  is  a  bill  in  equity  brought  in  the  cir- 
cuit court  by  a  railway  company  incorpo- 
rated under  the  laws  of  Missouri,  against 
Che  railroad  commissioners  of  Arkansas, 
seeking  an  injunction  against  their  fixing 
and  emorcinc  certain  rates,  as  we  shall  ex- 
plain. The  bill  was  demurred  to  for  want 
of  equity,  the  demurrer  was  oyerruled,  and 
a  decree  was  entered  for  the  plaintiff.  The 
defendants  briiup  the  case  here  by  appeal. 

The  plaintiff  ovms  a  road  running 
through  several  states  and  territories.  The 
road  after  leayin|f  Missouri  runs  for  28 
miles  and  a  fraction  through  Arkansas  to 
the  diyidin^  line  between  that  state  and  the 
Indian  territory,  then  nearly  128  miles  in 
the  territory,  and  then  oyer  117  miles  in 
Arkansas,  again  to  Texas.  There  is  also  a 
branch  line  running  from  Fort  Smith,  in  Ar- 
kansas, to  Spiro,  in  the  Indian  territory, 
about  a  mile  of  which  is  in  the  state  and  15 
in  the  territory,  and  there  are  other  branch- 
es. Goods  were  shipped  from  Fort  Smith 
by  way  of  Spiro  and  the  road  in  the  Indian 
territory  to  Grannis,  in  Arkansas,  on  a 
through  bill  of  lading,  the  total  distance  be- 
ing a  little  more  than  62  miles  in  Arkansas 
and  nearly  64  in  the  Indian  territory.  For 
this  the  railroad  company  charged  a  sum  in 
excess  of  the  rate  fixed  by  the  railroad  com- 
[619]missionerB,  *and  was  summoned  before  them 
under  the  state  law.  The  commissioners  de- 
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cided  that  the  company  was  liaUe  to  a  pen* 
alty  under  the  state  statute,  assert  their 
right  to  fix  rates  for  continuous  transporta- 
tion between  two  points  in  Arkansas,  eveis 
when  a  large  part  of  the  route  is  outside 
the  state  through  the  Indian  territonr  or 
Texas,  and  intend  to  enforce  compliance 
with  these  rates.  The  only  question  argued, 
and  the  only  one  that  we  snaJl  discuss,  is 
whether  the  action  of  the  commissioners  is 
within  the  power  of  a  state,  or  whether  it  is 
bad  as  interfering  with  the  power  of  Con- 
gress to  regulate  commerce  among  the  sev- 
eral states  and  with  the  Indian  tribes. 
Smyth  y.  Ames,  160  U.  8.  466,  517,  42  L. 
ed.  810,  838,  18  Sup.  Ct  Rep.  418. 

It  may  be  assumed  that  this  power  of 
Congress  oyer  commerce  between  Arkansas 
and  the  Indian  territory  is  not  less  than  its  • 
power  over  commerce  among  the  states 
(Stoutenhurgh  y.  Hen/nick,  120  U.  S.  141,  32 
L.  ed.  637,  0  Sup.  Ct.  Rep.  256),  and  the 
distinction  hardly  is  important,  since  the 
appellants  are  asserting  similar  authority 
wnere  the  loop  beyond  the  state  boundary 
runs  through  Texas.  We  may  as  well  add,, 
in  this  connection,  that  the  present  railroad 
gets  the  authority  for  its  line  in  the  Indian 
territory,  through  a  predecessor  in  titie,  from 
an  act  of  Congress  of  1803,  chap.  160,  27 
Stat,  at  L.  487,  and  that,  by  that  act,  Con- 
gress ''reserves  the  ri^ht  to  regulate  the 
charges  for  freight  and  passengers  on  said 
railroad  .  .  .  until  a  state  government 
shall  be  authorized  to  fix  and  regulate  the 
cost,"  etc.;  "but  Congress  expressly  reserves 
the  right  to  fix  and  regulate,  at  all  times,, 
the  cost  of  such  transportation  l^  said  rail- 
road or  said  company  whenever  such  trans- 
portation shall  extend  from  one  state  into 
another,  or  shall  extend  into  more  than  one 
sUte." 

It  may  be  assumed  further,  as  implied  hj 
the  lan^age  just  quoted,  that  the  transpor- 
tation m  the  present  case  was  commerce. 
See  also  the  act  of  February  4,  1887,  chap. 
104,  f  1,  24  Stat:  at  L.  370  [U.  8.  Comp. 
Stat.  1001,  p.  3154];  Gloucester  Ferry  Co. 
y.  Pennsylvania,  114  U.  8.  106,  203,  20  L. 
ed.  158,  161,  1  Inters.  Com.  Rep.  382,  5  Sup. 
Ct  Rep.  826,  and  Wabash,  St,  L,  d  P,  R, 
Co,  y.  Illinois,  118  U.  8.  557,  30  L.  ed.  244, 
1  Inters.  Com.  Rep.  31,  7  Sup.  Ct.  Rep.  4. 
Transportation  for  others,  as  an  independ- 
ent business,  is  commerce,  irrespective  of 
the  purpose  to  sell  or  retain  the  goods  which 
the  owner  may  entertain  with  r^;ard  to 
them  after  they  shall  have  been  delivered. 

*The  transportation  of  these  goods  certain- [620] 
ly  went  outside  of  Arkansas,  and  we  are  of 
opinion  that  in  its  aspect  of  commerce  it  was 
not  confined  within  the  state.  Suppose  that 
the  Indian  territory  were  a  state,  and  should 
try  to  regulate  such  traffic,  what  would  stop 
it?  Certainly  not  the  fiction  that  the  com- 
merce was  confined  to  Arkansas.  If  it  could 
not  interfere  the  only  reason  would  be  that 
this  was  commerce  among  the  states.  But 
if  this  commerce  would  have  that  character 
as  against  the  state  supposed  to  have  been 
formed  out  of  the  Indian  territory,  it  wpuld 
have  it  equally  as  against  the  state  of  Ar- 
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kansajB.  If  one  could  not  regulate  it  the 
•other  could  not. 

No  one  contends  that  the  rep^ulation  could 
be  split  up  according  to  the  jurisdiction  of 
rfltate  or  territory  over  the  track,  or  that 
both  state  and  territory  may  regulate  the 
whole  rate.  There  can  be  but  one  rate,  fixed 
by  one  authority,  whether  that  authority  be 
Arkansas  or  Congress.  Wabash,  8t,  L.  d  P. 
R.  Co,  V.  Illinois,  118  U.  S.  657,  30  L.  ed. 
244,  1  Inters.  Ck>m.  Rep.  31,  7  Sup.  Ct.  Rep. 
4;  Covington  d  C,  Brxdge  Co,  v.  Kentucky, 
154  U.  S.  204,  38  L.  ed.  002,  4  Inters.  Com. 
Rep.  G40,  14  Sup.  Ct.  Rep.  ^087 ;  Hall  ▼.  De 
Ctilr,  95  U.  S.  485,  24  L.  ed.  647.  But  it 
would  be  more  logical  to  allow  a  division 
according  to  the  jurisdiction  over  the  track 
than  to  declare  that  the  subject  for  regula- 
tion is  indivisible,  yet  that  the  indivisibility 
•does  not  depend  upon  the  commerce  being  un- 
der the  authority  of  Congress,  but  upon  a 
fiction  which  attributes  it  wholly  to  Arkan- 
sas, although  that  fiction  is  qmte  beyond  the 
power  of  Arkansas  to  enforce. 

It  is  decided  that  navigation  on  the  hiffh 
ecas  between  ports  of  the  same  state  is  sud- 
ject  to  regulation  by  Congress  (Lord  v. 
Goodall,  N.  d  P.  8,  8.  Co,  102  U.  8.  641,  20 
L.  ed.  224),  and  ie  not  subject  to  regulation 
by  the  state  (Pacific  Coast  8,  8,  Co,  v.  Rail- 
road Commissioners,  9  Sawy.  253,  18  Fed. 
10) ;  and,  although  it  is  areued  that  these 
■decisions  are  not  conclusive,  the  reason  given 
by  Mr.  Justice  Field  for  his  decision  in  the 
lastrcited  case  disposes  equally  of  the  case 
At  bar.  ''To  brinff  the  transportation  with- 
in the  control  of  uie  state,  as  part  of  its  do- 
mestic commerce,  the  subject  transported 
must  be  within  the  entire  voyage  under  the 
exclusive  jurisdiction  of  the  state."  9 
Sawy.  258,  18  Fed.  13.  Decisions  in  point 
are  8tate  eoo  rel.  Railroad  Warehouse  Com* 
mission  v.  Chicago,  8t,  P,  M,  d  0,  R,  Co,  40 
Minn.  267,  3  L.  R.  A.  238,  2  Inters.  C6m. 
Rep.  519,  41  N.  W.  1047;  8temherger  ▼. 
|621]Cape  Fear  d  Y,  •Valley  R,  Co,  29  S.  C.  610, 
2  L.  R.  A.  105,  7  S.  £.  836.  See  ftlso  Milk 
Producers*  Protective  Asso,  v.  Delaware,  L. 
d  W.  R,  Co,  7  Inters.  Com.  Rep.  92,  160,  161. 

There  are  some  later  state  decisions  con- 
trary '«^  those  last  cited.  CampheU  ▼.  Chi- 
cngo,  M,  d  8t,  P.  R,  Co,  86  Iowa,  587,  17  L. 
R.  A.  443,  4  Inters.  Com.  Rep.  403,  53  N. 
W.  351 ;  Seawell  v.  Kansas  City,  Ft,  8.  d  M, 
R.  Co,  119  Ma  222,  5  Inters.  Com.  Rep.  262, 
24  S.  W.  1002;  8tate  ew  rel.  Railroad  Comrs. 
v.  Western  U,  Teleg,  Co,  113  N.  C.  213,  22 
L.  R.  A.  670,  18  S.  E.  389.  But  these  deci- 
sions were  made  simply  out  of  deference  to 
conclusions  drawn  from  Lehigh  Valley  R, 
Co,  V.  Pennsylvania,  145  U.  S.  192,  36  L.  ed. 
672,  4  InUrs.  Com.  Rep.  87,  12  Sup.  Ct.  Rep. 
806,  and  we  are  of  opinion  that  they  carry 
their  conclusions  too  far.  That  was  the  case 
of  a  tax,  and  was  distinguished  expressly 
from  an  attempt  by  a  state  directly  to  reg- 
ulate the  transportation  while  outside  its 
borders.  145  U.  S.  204,  36  L.  ed.  676,  4  In- 
ters. Com.  Rep.  91,  12  Sup.  Ct.  Rep.  809. 
And  although  it  was  intimated  that,  for  the 
purposes  before  the  court,  to  some  extent 
•commerce  by  traiisportation  might  have  ita 
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character  fixed  by  the  relation  between  the 
two  ends  of  the  transit,  the  intimation  was 
carefully  confined  to  those  purposes.  More- 
over, the  tax  "was  determined  in  respect  of 
receipts  for  the  proportion  of  the  transpor- 
tation within  the  state."  145  U.  S.  201,  36 
L.  ed.  675,  4  Inters.  Com.  Rep.  90,  12  Sup. 
Ct.  Rep.  808.  Such  a  proportioned  tax  had 
been  sustained  in  the  case  of  commerce  ad- 
mitted to  be  interstate.  Maine  v.  Grand 
Trunk  R,  Co,  142  U.  S.  217,  36  L.  ed.  994, 
3  Inters.  Com.  Rep.  807,  12  Sup.  Ct.  Rep. 
121,  103.  Whereas  it  is  decided,  as  we  bavo 
said,  that  when  a  rate  is  established,  it  must 
be  established  as  a  whole. 

We  are  of  opinion  that  the  language 
which  we  have  quoted  from  Mr.  Justice 
Field  is  correct^  and  that  the  decree  of  the 
circuit  court  should  be  affirmed. 

Decree  affirmed. 


f E.  M.  CALDWELL,  Pltf,  in  Err.,        [6281 

STATE  OF  NORTH  CAROUNA  and  the 
City  of  Greensboro. 

« 

(See  8.  C.  Reporter's  ed.  622-638.) 

Constitutional  law— state  regulation  of  in^ 
terstate  commerce — taa  on  delivering 
agent  for  nonresident  manufacturer. 

An  ordinance  under  which  a  license  fee  maj  be 
required  from  an  agent  of  a  nonresident  por- 
trait •company,  who  receives  from  such  com- 
pany pictures  and  frames  manufactured  by 
It  to  fill  orders  previously  obtained,  and, 
after  breaking  bulk  and  placing  eacb  picture 
In  tbe  frame  designed  for  it,  dellyers  tbem 
to  tbe  respective  purchasers.  Is  Invalid  as 
an  attempt  to  Interfere  with  and  regulate 
interstate  commerce. 

[No.  54.] 

Argued  October  22,  1902.    Decided  January 

12,  1909. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  North  Carolina  to  review  a 
judgment  which  affirmed  a  conviction  in  the 
Superior  Court  of  Guilford  County  for  a 
violation  of  an  ordinance  requiring  a  license 
fee  from  persons  engaged  in  selling  or  deliv- 
ering picture  frames  or  pictures.  Reversed 
and  remanded  for  further  proceedings. 

Nora— On  Btate  regulation  of  interttate  or 
foreign  oommerce — see  notes  to  Norfolk  &  W. 
R.  Co.  V.  Com.  (Va.)  18  L.  R.  A.  107 ;  M'Canna 
&  F.  Co.  V.  Cltlxens'  Trust  &  Surety  Co.  24  C 
C.  A.  18;  Ratterman  v.  Western  U.  Teleg.  Co. 
32  L.  ed.  U.  S.  229 ;  Harmon  v.  Chicago,  87  L. 
ed.  U.  S.  216 ;  Cleveland,  C.  C.  &  St.  L.  R.  Co. 
V.  Backus,  38  L.  ed.  U.  S.  1041;  and  Postal 
Teleg.  Cable  Co.  v.  Adams,  89  L.  ed.  U.  8.  811. 

On  Uoense  taaes  as  affecting  interstate  oom- 
meroe—^ee  notes  to  Rotbermel  v.  Meyerle  (Pa.) 
9  L.  R.  A.  366;  and  American  Fertilising  Co. 
V.  North  Carolina  Bd.  of  AgrL  (C.  C.  B.  D.  N. 
C.)  11  L.  R.  A.  179. 

On  peddlers  and  drummers  as  related  to  inter' 
state  commerce — see  notes  to  Stockard  v.  Mor> 
gan.  46  L.  ed.  U.  S.  785 ;  and  Be  Spain  (C.  C 
E.  D.  N.  C.)  14  L.  R.  A.  97. 
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See  same  cue  below,  127  N.  C.  521,  37  8. 
£.  138. 

Statement  by  Mr.  Justloe  Sliirast 

At  June  term,  1900,  of  the  superior  court 
oi  Guilford  county,  state  of  North  Carolina, 
E.  M.  Caldwell  waa  tried  before  a  court  and 
jury  for  an  alleged  offense  in  having  en- 
gaged in  the  business  of  delivering  pictures 
without  having  first  obtained  a  license  so 
to  do.  The  juiy  found  *  special  verdict  as 
follows: 

"The  business  mentioned  in  the  ordinance 
following  is  not  named  in  the  chapter  of 
the  city,  other  than  in  the  above  section. 

"That  the  following  is  an  ordinance  duly 
passed  by  the  board  of  aldermen  of  the  city 
of  Greensboro  under  and  by  virtue  of  the 
foregoing  seption  of  said  charter,  and  prior 
to  any  of  the  orders  being  taken: 

"'Be  it  ordained  by  the  board  of  alder- 
men of  the  city  of  Greensboro,  North  Caro- 
lina: 

"  That  every  person  engaged  in  the  busi- 
ness of  selling  or  delivering  picture  frames, 
pictures,  photographs,  or  likenesses  of  the 
human  face,  in  the  city  of  Greensboro, 
[628]  whether  an  order  *for  the  same  shall  have 
been  previously  taken  or  not,  unless  the  said 
business  is  carried  on  by  the  same  person  in 
connection  with  some  other  business  for 
which  a  license  has  already*  been  paid  to  the 
city,  shall  pay  a  license  tax  of  $10  for  each 
year. 

"'Any  person  engaging  in  said  business 
without  having  paid  the  license  tax  required 
herein  shall  be  fined  $20,  and  each  and 
every  sale  or  delivery  shall  constitute  a 
separate  and  distinct  offensa' 

"That  neither  the  defendant,  the  Chicago 
Portrait  Company,  nor  any  of  the  employees 
of  the  Chicago  Portrait  Company,  have  paid 
the  dty  any  license  tax. 

"If,  upon  the  foTegoing  facts,  the  court 
shall  be  of  opinion  that  the  defendant  is 
guilty,  the  jury  say  that  he  is  guilty;  other- 
wise they  say  that  he.  is  not  guilty. 

"That  on  the  —  day  of ,  1900,  the  do- 
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fendant,  being  employed  by  the  Chicago 
Portrait  Company,  a  foreign  corporation, 
of  Chicago,  Illinois,  came  to  Greensboro  for 
the  purpose  of  delivering  certain  pictures 
and  frames  for  which  contracts  of  sale  had 
previously  been  made  l^  other  employees  of 
the  Chicago  Portrait  Company,  who  had 
preceded  the  defendant  in  Greensboro; 

"That  the  defendant  went  to  the  South- 
ern Railway  freight  station  and  took  there- 
from large  packages  of  pictures  and  frames 
which  had  been  shipped  to  Greensboro, 
North  Carolina,  addressed  to  the  Chicago 
Portrait  Company,  carried  these  packa^^ 
to  the  rooms  of  the  defendant  in  the  Woods 
House,  a  hotel  in  the  city  of  Greensboro,  and 
there  broke  the  bulk,  placing  said  pictures 
in  th«r  proper  frames,  and  from  this  point 
delivered  the  pictures  one  at  a  time  to  the 
purchasers  in  the  erty  of  Greensboro ; 

"The  defendant  had  been  engaged  in  this 
work  two  days  when  arrested ; 
187  V.  n.  U.  S..  Book  47. 


That  I  57  of  the  charter  of  the  city  ol 
Greensboro^  North  Carolina,  is  as  follows: 

"  'That,  in  addition  to  the  subiects  listed 
for  taxation,  the  aldermen  may  levy  a  tax 
on  the  following  subjects,  the  amount  of 
which  taxed,  when  fixed,  shall  be  collected 
by  the  collector  of  taxes,  and  if  it  be  not 
paid  on  demand,  the  same  may  be  recovered 
*by  suit,  or  the  articles  upon  which  the  tax  [684] 
is  imposed,  or  anv  other  property  of  the 
owner  may^  be  forthwith  distrained  and  sold 
to  satisfy  the  samei,  namely: 

"'21.  Upon  all  subjects  taxed  under 
schedule  B,  chapter  136,  Laws  of  North 
Carolina,  session  of  1883,  not  heretofore  pro- 
vided for,  shall  nay  a  license  or  privil^gs 
tax  of  $10.  Ana  the  board  of  aldermeo 
shall  have  power  to  impose  a  license  tax  on 
any  business  carried  on  in  the  city  of 
Greensboro,  not  before  enumerated  hereiiit 
not  to  exceed  $10  a  year.' " 

Upon  this  special  verdict  the  court  ad- 
judged that  defendant  was  ffuilty,  and  sen- 
tenced  him  to  pay  a  fine  of  $20  and  costs  of 
the  action.  From  this  judgment  the  do* 
fendant  appealed  to  the  supreme  court  of 
North  Carolina.  [127  N.  C.  621,  37  8.  B. 
138.]  That  court,  Faircloth,  Ch.  J.,  and 
Clark,  J.,  dissenting,  on  November  7,  1900, 
affirmed  the  judgment  of  the  superior  court; 
and  thereupon  the  cause  was  brought  to 
tliis  court  by  a  writ  of  error  allowed  by  the 
chief  justice  of  the  supreme  court  of  North 
Carolina. 


Mr.  Oliarlea  M.  8tedauui  argued  the 
cause,  and,  with  Mr.  W.  B.  Plum,  filed  a 
brief  for  plaintiff  in  error: 

No  state  has  the  right  to  levy  a  tax  on 
interstate  commerce  in  any  form. 

Lyng  v.  Miehigan,  135  U.  S.  165,  34  L.  ed. 
153,  3  Inters.  Com.  Rep.  143,  10  Sup.  Ct 
Rep.  725;  Lelaup  v.  Port  of  Mobile,  127  U. 
S.  640,  32  L.  ed.  311,  2  Inters.  Com.  Rep. 
134,  8  Sup.  Ct.  R^.  1380;  Oibbona  v.  Ogdeii, 
9  Wheat.  1,  6  L.  ed.  23;  State  Freight  Tarn 
Case,  16  Wall.  232,  euh  nom.  Philadelphia  d 
R.  R.  Co.  V.  Penneylvania,  21  L.  ed.  146;  Roh^ 
bine  V.  Shelby  County  Tawing  Diet.  120  U.  S. 
490,  30  L.  ed.  694,  1  Inters.  Com.  Rep.  46,  7 
Sup.  Ct.  Rep.  592  ;Brennan  v.  Tituevtlle,  163 
U.  S.  289,  38  L.  ed.  719,  4  Inters.  Com.  Rep. 
658,  14  Sup.  Ct  Rep.  829;  Stoutenburgh  v. 
Henniok,  129  U.  S.  141,  32  L.  ed.  637,  9  Sup. 
Ct.  Rep.  256;  Aaher  v.  Temaa,  128  U.  S.  129, 
32  L.  ed.  368,  2  Inters.  Com.  Rep.  241,  9  Sup. 
Ct.  Rep.  1 ;  McOioigan  v.  Wilmington  d  W, 
R.  Co.  95  N.  C.  428,  59  Am.  Rep.  247 ;  State 
V.  French,  109  N.  C.  722,  14  S.  E.  383 ;  Ad- 
kine  v.  Richnumd,  98  Va.  91,  47  L.  R.  A.  583» 
34  S.  E.  967. 

A  tax  on  the  occupation  of  doing  a  busi- 
ness is  a  tax  on  the  business. 

Leloup  V.  Port  of  Mobile,  127  U.  S.  640, 
32  L.  ed.  311,  2  Inters.  Com.  Rep.  134,  8  Sup. 
Ct.  Rep.  1380;  Welton  v.  Mieaouri,  01  U.  8. 
275,  23  L.  ed.  347 ;  Broom  ▼.  Maryland,  12 
Wheat.  419,  6  L.  ed.  678. 

A  regulation  made  in  the  ezerdse  of  the 
police  power  of  the  state  cannot,  under  that 
j^ise,  be  made  a  direct  burden  and  obstruc- 
tion to  interstate  commerce. 
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Bretman  v.  TituaviUe,  153  U.  S.  289,  38  L. 
ed.  710,  4  Inters.  Com.  Rep.  658,  14  Sup.  Ct. 
Eq>.  829 ;  New  Orleans  Gaslight  Co.  v:  Lou- 
i8i4ina  Light  d  H.  P.  d  Mfg.  Co.  115  U.  S. 
650,  29  L.  ed.  516,  6  Sup.  Ct  Rep.  252; 
Henderson  t.  New  York,  92  U.  S.  259,  sub 
nom.  Henderson  ▼.  Wiokham,  23  L.  ed.  543; 
Hannibal  d  8t.  J.  R.  Co.  y.  Husen,  95  U.  S. 
465,  24  L.  ed.  527;  Walling  v.  Michigan, 
116  U.  S.  446,  29  L.  ed.  691,  6  Sup.  Ct.  Rep. 
454;  Minnesota  v.  Barber,  136  U.  S.  313,  34 
L.  ed.  455,  3  Inters.  Com.  Hep.  185,  10  Sup. 
Ct.  Rep.  862. 

The  power  of  Congress  to  regulate  inter- 
state commerce  cannot  be  stopped  at  the  ex- 
ternal boundary  of  a  state,  but  must  enter 
its  interior,  and  must  be  capable  of  author- 
izing the  disposition  of  those  articles  which 
it  introduces,  so  that  they  may  become 
mingled  with  the  common  mass  of  property 
within  the  territory  entered. 

CHbbons  y.  Ogden,  9  Wheat.  1,  6  L.  ed.  23; 
Brown  v.  Maryland,  12  Wheat.  419,  6  L.  ed. 
678;  Leisy  v.  Hardin,  135  U.  S.  100,  34  L. 
ed.  128,  3  Inters.  Com.  Rep.  36,  10  Sup.  Ct. 
Rep.  681. 

A  corporation  or  oitiisen  of  another  state, 
making  contracts  of  sale  for  pictures  and 
frames,  of  an  interstate  character,  cannot  be 
forced  to  the  inconvenience  an4  additional 
expense  of  shipping  them  singly  and  deliv- 
ering them  singly. 

Jte  Spain,  14  L  R.  A.  97,  3  Inters.  Com. 
Rep.  738,  47  Fed.  208;  Re  Tyerman,  48  Fed. 
167;  State  ▼.  Coop,  52  S.  C.  508,  41  L.  R. 
A.  501,  30  8.  £.  609;  Laurens  y.  Elmore,  55 
S.  C.  477,  45  L.  R.  A.  249,  33  S.  E.  560. 

Mr.  Alfred  M.  Seales  argued  the  cause 
and  filed  a  brief  for  defendants  in  error: 
.  The  sale  was  only  completed  when  the  pic- 
tures and  frames  were   delivered  and  ac- 
cepted. 

Tiedeman,  Sales,  SS  88»  89. 

The  carrier  was  the  agent  of  the  shipper, 
and  not  of  those  contracting  to  purchase. 

Wilson  y.  Stratton,  47  Me.  120;  State  y. 
O'NeU,  58  Vt  140,  56  Am.  Rep.  557,  2  Atl. 
586. 

The  goods  became  mixed  with  the  general 
mass  of  property  of  the  state  by  the  action 
of  the  portrait  company. 

Howe  Maoh,  Co.  v.  Cage,  100  U.  8.  678,  25 
L.  ed.  755 ;  Bmert  y.  Missouri,  156  U.  S.  296, 
39  L.  ed.  430,  5  Inters.  Com.  Rep.  68,  15  Sup. 
Ct.  Rep.  367;  Wrought  Iron  Range  Co.  v. 
Carver,  118  N.  C.  328,  24  S.  E.  352. 

As  soon  as  the  goods  are  in  the  state  and 
become  part  of  its  general  mass  of  property, 
they  become  liable  to  be  taxed  in  the  same 
manner  as  other  property  of  similar  char- 
acter. 

Brown  y.  Houston,  114  U.  8.  622,  29  L.  ed. 
257,  6  Sup.  Ct.  Rep.  1091. 

When  goods  are  sent  from  one  state  to 
another  for  sale  or  in  consequence  of  a  sale, 
they  become  part  of  its  generel  property  and 
amenable  to  its  laws,  provided  that  no  dis- 
crimination be  made  against  them  as  goods 
from  another  state,  and  that  they  be  not 
taxed  by  reason  of  being  brought  from  an- 
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other  state,  but  only  taxed  in  the  usual  way 
as  other  goods  are. 

Ibid.;  Howe  Maoh.  Co,  ▼.  Gage,  100  U.  8L. 
676,  25  L.  ed.  754. 

The  point  of  time  when  the  prohibitioD 
ceases  and  the  power  of  the  state  to  tax 
commerce  b^ns  is  not  the  instant  when  the 
article  enters  the  countiy,  but  when  the  im- 
porter has  so  acted  upon  it  that  it  has  be- 
come incorporated  and  mixed  up  with  the 
mass  of  property  in  the  country,  which  hap> 
pens  when  tne  original  padcage  is  no  longer 
such  in  his  hands. 

Leisy  v.  Hardin,  135  U.  S.  100,  34  L.  ed. 
128,  3  Inters.  Com.  Rep.  36,  10  Sup.  Ct  Be^ 
68L 

Mr.  Justice  Slilrae  deliyeied  the  opinion 
of  the  court: 

It  might  fairly  be  contendcJd  that^  upon 
the  facts  found  by  the  special  verdict^  the 
defendant  was  not  guilty  of  enga^ng  in  the 
business  of  deliyering  ^id^res  without  a  li- 
cense, within  the  purview  of  the  ordinance 
in  question.  But  as  the  supreme  court  of 
North  Carolina  has  held  otherwise,  we  must 
accept  that  conclusion  as  a  question  of  con- 
struction belonging  to  that  court.  Our  task 
is  to  determine  whether  tiie  ordinance,  as 
so  construed,  is  invalid  as  an  attempt  to  in- 
terfere with  and  to  regulate  interstate  com- 
merce, and  can  be  speedily  performed,  for 
we  *think  the  case  falls  within  previous  de-[6M) 
cisions  6f  this  court  on  this  subject. 
.  Such  decisions  are  numerous,  but  we  do 
not  deem  it  necessary  to  refer  to  hot  a  few 
of  them. 

The  subject  was  elaborately  eonsidered  in 
Robbins  v.  Shelby  County  Tamng  Diet.  120 
U.  S.  489,  30  L.  ed.  694,  1  Inters.  Com.  Rep. 
45,  7  Sup.  Ct.  Rep.  592.  The  case  was 
brought  here  on  a  writ  of  error  to  the  su- 
preme court  of  Tennessee,  which  had  held 
valid  a  statute  of  that  state,  by  which  it 
was  enacted  that  "all  drummers  and  idl 
persons  not  having  a  regular  licensed  house 
of  business  in  the  taxing  district,  offering 
for  sale  or  selling  goo£,  wares,  or  mer- 
chandise therein  by  ^sample,  shall  be  re- 
quired to  pay  to  the  county  trustee  the  sum 
of  $10  per  wedc  or  $25  per  month  for  such 
privilege,  and  no  license  shall  be  issued  for 
a  longer  period  of  three  months."  Robbins, 
the  plaintiff  in  error,  was  a  citizen  and  resi- 
dent of  the  dty  of  Cincinnati,  Ohio,  and 
was  convicted  of  having  offered  for  sale  arti- 
cles of  merchandise  belonging  to  a  firm  in 
Cincinnati  without  having  procured  a  li- 
cense. In  his  discussion  of  the  case  Mr. 
Justice  Bradl^  stated  the  following  prin- 
ciples, as  already  established  by  this  court: 
The  Constitution  of  the  United  States  hav- 
ing given  to  Congress  the  power  to  r^ulate 
commerce,  not  only  with  foreign  nations, 
but  among  the  several  states,  that  power  it 
necessarily  exclusive  whenever  the  subjects 
of  it  are  national  in  their  character,  or  ad- 
rait  only  of  one  uniform  system  or  plan  of 
regulation;  that  where  the  power  of  Con- 
ip'esa  to  regulate  is  exclusive,  the  failure  of 
Congress  to  make  express  regulations  indi- 
cates its  will  that  the  subject  shall  be  left 
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free  from  any  reBtrietioiis  or  imporitions, 
and  any  reg;u]ation  of  the  aubject  by  the 
atates,  except  in  mattera  of  local  conoem 
only,  is  repugnant  to  euch  freedom;  that 
the  only  way  in  which  commerce  beikween 
the  states  can  be  legitimately  affected  by 
state  laws  is  when^  by  virtue  of  its  police 
power,  and  its  jurisdiction  over  persona  and 
property  within  its  limits,  a  state  provides 
for  the  security  of  the  lives,  health,  and 
comfort  of  persons  and  the  protection  of 
property,  ana  imposes  taxes  upon  persona 
residing  within  the  state  or  belonging  to  its 
population,  and  upon  vocations  and  employ- 
ments pursued  tnerein,  not  directly  con- 
nected with  foreign  or  interstate  commerce, 
[ttP6]or  with  some  other  ^employment  or  busi- 
ness exercised  under  authority  o<  the  Consti- 
tution and  laws  of  the  United  States;  and 
imposes  taxes  upon  all  property  within  the 
state,  mingled  \rith  and  forming  part  of  the 
great  mass  of  propertv  ther^n;  but  that,  in 
making  sueh  internal  regnlaUons,  a  state 
cannot  impose  taxes  upon  persons  paasing 
through  the  atate^  or  coming  into  it  merely 
for  a  temporary  purposci,  especially  if  con- 
nected wiUi  interstate  or  foreign  commerce; 
nor  can  it  impose  auch  taxes  upon  property 
imported  into  the  state  from  abroad,  or 
from  another  states  and  not  become  part  oL 
the  common  mass  of  property  therein;  and 
no  discrimination  can  be  made^  by  such  reg- 
ulations, adversely  to  the  persons  or  prop- 
erty of  other  states ;  and  no  regulations  can 
be  made  directly  affecting  interstate  oom- 


Upon  these  established  principles  the  oon- 
clusum  was  reached  that  the  state  statute 
in  question  waa  invalid,  and  the  following 
observations  are  pertinent  to  the  question 
before  us: 

"It  would  not  be  difBcult,  however,  to 
show  that  the  tax  authoriaed  b^  the  state  of 
Tennessee  in  the  present  case  \b  discrimina- 
tive against  the  merchants  and  manufacture 
ers  of  other  stajtes.  They  can  onlv  sell  their 
floods  in  Memphis  by  the  employment  of 
drummers  and  oy  meana  of  samples,  whilst 
the  merchants  and  manufacturers  ol  Mem- 
phis, having  regular  licensed  houses  of  busi- 
ness there,  nave  no  occasion  for  such  agenta, 
and,  if  they  had,  they  are  not  subject  to  an^ 
tax  therefor.  They  are  taxed  for  their  li- 
censed houses,  it  is  true,  but  so,  it  is  pre- 
sumable, are  the  merchants  and  ipanuxao- 
turers  of  other  states  in  the  places  where 
they  reside;  and  the  tax  on  drummers  opei^ 
ates  greatly  to  their  disadvantage  in  com- 
paruon  witJi  the  merchants  and  manufac- 
turers of  Memphis.  And  such  was  undoubt- 
edly one  of  its  objects.  This  kind  of  taxa- 
tion is  usuallv  imposed  at  the  instance  and 
solicitation  of  domestic  dealera,  as  a  means 
of  protecting  them  from  foreign  competi- 
tion. And  in  manv  cases  thcaro  may  be  some 
reason  in  their  desiro  for  such  protectitMi. 
But  this  shows  in  a  stilf  stronger  light  the 
unconstitutionality  of  the  tax.  It  shofws 
that  it  not  only  operates  as  a  restrictioo 
upon  interstate  commerce  but  that  it  is  in- 
tended to  have  that  effect  bm  one  of  its  prin- 
cipal objects.  And  if  a  state  can,  in  this 
187  IT.  8. 


way,  impose  restrictions  upon  interstate 
commerce  for  the  benefit  and  ^protection  of  [88T1 
its  own  citizens  we  are  brought  back  to  the 
condition  of  things  which  existed  before  the 
adoption  ol  the  (institution,  and  which  was 
one  of  the  principal  causes  that  led  to  it. 
If  the  selling  of  goods  by  sample  and  the 
employment  of  drummers  for  tnat  purpose 
injuriously  affect  the  local  interest  of  the 
states,  Congress,  if  applied  to,  will  undoubt- 
edly make  such  raasonable  regulations  as 
the  case  may  demand.  And  Congress  alone 
can  do  it,  for  it  is  obvious  that  such  regn*  . 
lations  should  be  based  on  a  uniform  sya- 
tem  applicable  to  the  whole  country,  and 
not  left  to  the  varied,  discordant,  or  retalia- 
tory enactments  of  forty  different  states. 
The  confusion  into  which  the  commerce  of 
the  country  would' be  thrown  by  being  sub- 
ject to  state  legislation  on  this  subject 
would  be  but  a  repetition  of  the  disorder 
which  prevailed  under  the  articles  of  con- 
federation." 

Aaher  v.  Temaa,  128  U.  8.  129,  32  L.  ed. 
368,  2  Inters.  Com.  Rep.  241,  0  Sup.  Ct» 
Rep.  1,  was  a  case  where  a  state  atatute  re- 
quired from  "eveiy  commercial  traveler,., 
drummer,  salesman,  or  solicitor  of  trade,  by 
sample  or  otherwise,  an  annual  occupation 
tax,"  and  such  legislation  was  declai^  in- 
operative, so  far  aa  it  affected  one  solicit- 
ing ordera  for  a  business  house  in  another 
state.  The  same  doctrine  waa  held  in 
Siouienhurgh  v.  Bmniok,  129  U.  8.  141,  32 
L.  ed.  637,  9  8up.  Ct.  Rep.  266,  in  the  case 
of  an  agent  of  a  Maryland  business  house 
solicitixig  orders  in  the  District  of  Colum- 
bia without  having  taken  ont  a  lieense  ae 
required  Ij  an  act  of  the  legislative  assem- 
bly of  the  District  of  Columbia. 

In  Lyng  v.  Michigan,  135  U.  8.  161,  34  L. 
ed.  160,  3  Inters.  Com.  Rep.  143,  10  Sup.  Ct. 
Rep.  726,  the  general  proposition  was  re- 
peated: 

"We  have  repeatedly  held  that  no  state 
has  the  right  to  lay  a  tax  on  interstate 
commerce  in  any  form,  whether  by  way  of 
duties  laid  on  the  transportation  of  the 
subjects  of  that  commerce,  or  on  the  re- 
ceipts derived  from  that  transportation,  or 
on  the  occupation  or  business  of  carrying  it 
on,  for  the  reason  that  such  taxation  Is  a 
burden  on  that  commerce^  and  amounts  to  a 
regulation  of  it»  which  belongs  solely  to 
Congress." 

In  Cruieher  v.  Kentucky,  141  U.  8.  47,  36 
L.  ed.  649,  11  Sup.  Ct  Rn>.  861,  an  act  of 
the  state  of  Kentudcy  which  forbade  the 
agent  of  an  express  company,  not  incorpo- 
rated hy  the  laws  of  that  state,  from  carry- 
iiig  on  business  *  without  fiivt  obtaining  a  [688] 
license  from  the  state,  was  held  to  be  a  reg- 
ulation of  commerce  and  invalid.  Mr.  Jua- 
tice  Bradley,  speaking  for  the  court,  said: 

"The  character  of  police  regulatioD, 
claimed  for  the  requirements  of  the  statute 
in  question,  is  certainly  not  such  as  to  give 
them  a  controlling  force  over  the  regnla- 
tions  of  interstate  commerce  which  may 
have  been  expressly  or  impliedly  adopted 
by  Congress,  or  such  as  to  exempt  them  from 
nullity    when   repugnant  to   t^e   exclusive 
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power  given  to  Oongress  in  relation  to  that 
commerce.  This  is  abundantly  shown  by 
the  decisions  to  which  we  have  already  re- 
ferred, which  are  clear  to  the  effect  that 
neither  licenses  nor  indirect  taxation  of  any 
kind,  nor  any  system  of  state  regulation, 
can  be  imposed  upon  interstate,  any  more 
than  upon  foreign,  commerce;  and  that  all 
>  acts  of  legislation  producing  any  such  re- 
sult are,  to  that  extent,  unconstitutional 
and  void." 

In  Brennan  ▼.  Titusville,  153  U.  S.  289, 
38  L.  ed.  719,  4  Inters.  Com.  Rep.  658,  14 
Sup.  Ct.  Rep.  829,  was  again  presented  the 
question  of  the  validity  of  an  ordinance  pro- 
viding "that  all  persons  canvassing  or  solic- 
iting, within  said  city  [of  Titusville],  or- 
ders for  goods,  books,  paintings,  wares,  or 
merchandise  of  any  kind,  or  persons  deliv- 
ering such  articles  under  orders  so  obtained 
or  solicited,  shall  be  required  to  procure 
from  the  mayor  a  license  to  transact  said 
business,  and  shall  pay  the  said  treasurer 
tlicrefor  tlie  following  sums,  according  to 
the  time  for  which  said  licenses  shall  be 
granted,"  and  also  prescribing  a  penalty  for 
-  failing  to  procure  such  license.  An  agreed 
statement  of  facts  showed  that  Shepard  was 
a  manufacturer  of  picture  frames  and  maker 
of  portraits,  reeling  in  Chicago  in  the 
state  of  Illinois,  of  which  state  he  was  a 
citizen,  and  in  which  state  he  had  his  manu- 
factory and  plaxie  of  business;  that  in  the 
prosecution  of  his  business  he  employed 
agents,  who,  under  his  directions,  solicited 
orders  for  pictures  and  picture  frames  in 
the  state  of  Pennsylvania  and  in  other 
suites  of  the  Union,  by  going  personally  to 
residents  and  citizens  of  said  state  of  Penn- 
sylvania and  other  states,  and  exhibiting 
iiamples  of  his  pictures  and  frames,  going, 
when  necessary,  from  house  to  house;  that 
Brennan  was  an  agent  of  the  said  Shepard, 
employed  by  him  to  travel  and  solicit  orders 
[689]  for  pictures  and  frames,  *upo(n  a  aalaiy; 
that  upon  receiving  orders  for  pictures  and 
picture  frames,  the  axrants  of  Bhepafd  for- 
warded the  same  to  him  at  Chicago,  where 
tlie  goods  were  made,  and  from  there  shipped 
to  the  purchasers  in  Titusville  b^  railroad 
freiffht  and  express,  and  the  price  of  said 
IKooos  was  collected  and  forwarded  by  the 
express  companies  and  sometimes  by  the 
agents  to  said  Shepard,  at  Chicago;  that 
Brennan,  the  agent  employed  by  Shepard, 
was  engaged  in  conducting  the  business  in 
the  manner  stated,  at  the  time  of  his  arrest, 
and  acting  solely  for  Shepard. 

Upon  such  a  state  of  facts,  and  upon  a 
review  of  the  cases,  this  court  held  it  was 
not  bound  by  the  decision  of  the  highest 
court  of  the  state  in  which  such  a  tax  was 
authorized  and  imposed  that  such  a  tax 
was  an  exercise  of  the  police  power,  and 
not  of  the  taxing  power;  and  that  the  ordi- 
nance in  question  imposed  a  tax  upon  in- 
terstate commerce,  and  was  therefore  void. 
To  the  argument  that  no  discrimination 
was  made  in  the  ordinance  between  domes- 
tic and  foreign  di'ummers,  the  court  said: 

"It  is  strongly  urged,  as  if  it  were  a  ma- 
terial point  in  the  case,  that  no  discrimiua- 
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tion  is  made  between  domestic  and  foreign 
drummers, — those  of  Tennessee  and  those  of 
other  states;  that  all  are  taxed  alike.  But 
that  does  not  meet  the  difficulty.  Inteor- 
state  commerce  cannot  be  taxed  at  all,  even 
though  the  same  amount  of  tax  should  be 
laid  on  domestic  commerce^  or  that  which  is 
carried  on  solely  within  the  state.  This  waa 
decided  in  the  case  of  State  Freight  Taw,  15 
Wall.  232,  8uh  nom.  Philadelphia  d  R,  R. 
Co.  V.  Petmeylvania,  21  L.  ed.  146.  The 
negotiation  of  sales  of  goods  which  are  in 
another  state,  for  the  purpose  of  introduc- 
ing them  into  the  state  in  which  the  nego- 
tiation is  made^  is  interstate  commerce.  A 
New  Orleans  merchant  cannot  be  taxed 
there  for  ordering  eoods  in  London  or  New 
York,  because,  in  uie  one  case  it  is  an  act 
of  foreign,  and  in  the  other  of  interstate 
commerce,  both  of  which  are  subject  to 
regulation  by  Congress  alone."  [RohhinM 
V.  Slielby  County  Tawing  Diet,  120  U.  B, 
497,  30  L.  ed.  697,  1  Inters.  Com.  Rep.  48^  7 
Sup.  Ct  Rep.  596.] 

The  laeit  case  we  shall  cite  is  the  recent 
one  of  Stockard  v.  Morgan,  185  U.  S.  27,  46 
L.  ed.  785,  22  Sup.  Ct  Rep.  576,  where  was 
considered  the  validity  of  a  statute  of  the 
state  of  Tennessee  providing  for  the  collec- 
^tion  of  a  privilege  tax  on  the  occupation  of 
merchandise  brokers.*  *By  agreement  of  the[680) 
parties  two  questions  only  were  argued  in 
the  state  court:  (1)  Whether  or  not  the 
complainants,  who  had  filed  a  bill  to  re- 
strain the  collection  of  the  tax,  were  mer^ 
chandise  brokers  and  subject  by  the  statute 
to  tax  as  such;  (2)  wnether  or  not  their 
business  constituted  interstate  commerce^, 
and  therefore  was  b^ond  the  reach  of  the 
state's  taxing  power.  The  state  supreuM 
court  held  that  the  complainants,  as  mer- 
chandise brokers,  were  within  the  meaning 
of  the  statute,  and  that  the  tax  was  a  valia 
one  under  the  Constitution  of  the  United 
States. 

This  court,  though  recognizing  that  it 
was  obliged  to  accept  the  construction  put 
upon  the  statute  by  the  state  court,  revened 
the  judgment  of  that  court  in  respect  to  the 
nature  of  the  commerce  as  interstate.  In 
the  opinion  of  the  court,  delivered  by  Mr. 
Justice  Peckham,  the  principal  cases,  oegin- 
ning  with  Brown  v.  Maryiand,  12  Whea/L 
419,  6  L.  ed.  678,  and  ending  with  Brennan 
V.  Tituevillef  were  again  reviewed,  and  the 
conclusions  there  reached  were  affirmed. 

The  state  supreme  court  endeavored  to 
distinguish  the  present  case  from  that  of 
Brennan  v.  Titusville,  in  the  following  ob- 
servations: 

"The  defendant  insists  that  Brennan  ▼. 
Tituaville,  153  U.  S.  289,  38  L.  ed.  719,  4 
Inters.  Com.  Rep.  658,  14  Sup.  Ct  Rep.  829, 
is  directly  in  ^int> — is,  in  every  essential 
fact,  this  case, — and  should  control  the  opin- 
ion of  the  court  gn  this  appeal.  And  it  is 
in  many  respects  like  this  case,  but  there  is 
one  material  difference  between  that  case 
and  this,  which  marks  the  distinction.  In 
that  case,  the  goods  were  shipped  directly 
to  the  purchaser.  In  this  case,  they  were 
shipped  by  the  Chicago  company  to  itself 
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in  the  city  of  Greensboro;  and  when  they 
reached  Greensboro,  the  defendant  as  the 
agent  of  the  Chicago  company  received  them 
from  the  railroad  at  its  depot,  carried  them 
to  its  room  in  Greensboro,  opened  the  boxes 
in  which  they  were  shipped,  took  out  the 
pictures  and  picture  frames,  assorted  them 
and  put  them  together,  and  delivered  them 
to  the  purchasers  in  the  city  of  Greensboro, 
and  had  been  enoaged  in  this  work  two 
days  when  arrested.  If  they  had  been  com- 
pleted and  shipped  directly  to  the  parties 
tor  whom  they  were  intended,  this  case 
would  have  fallen  within  the  decision  of 
[631]/?f'enf«ifi  r.  Titusville,  and  we  *shouId  hold, 
as  it  was  held  there,  that  it  was  an  interfer- 
ence with  interstate  commerce,  and  that  the 
defendant  was  not  guilty.  But  to  our 
minds  there  is  a  decided  difference  between 
this  case  and  that.  The  contract  to  make 
and  deliver  these  pictures  was  an  executory 
contract^  and  no  title  passed  by  this  con- 
tract. ...  If  they  nad  been  completed 
in  Chicago,  and  under  contract  shipped  to 
the  purchaser,  the  title  would  have  passed 
to  the  consignee  upon  delivery  to  the  rail- 
road in  Chicago,  the  railroad  being  deemed 
to  be  the  agent  of  the  consignee,  .  .  . 
and  Brennan  v.  Titusville  would  have  ap- 
plied, as  the  tax  would  have  been  upon  the 
commerce.  But,  instead  of  completing  the 
pictures  in  Chicago  and  shipping  them  to 
the  parties  who  had  contracted  for  thiem, 
they  were  shipped  to  itself  (the  Chicaeo 
Portrait  Company)  in  Greensboro.  This 
being  so,  no  title  ever  passed  from  the  Chi- 
cago Portrait  Company,  until  the  pictures 
were  nut  in  the  frames  and  deliverea  by  the 
defendant.  These  pictures  belonged  to  the 
Chicago  company  when  they  were  shipped 
from  Chicago,  and  belonged  to  it  when  tney 
got  to  Greensboro.  And  the  question  is. 
Could  the  Chicago  Portrait  Company,  be- 
cause it  was  a  foreign  corporation,  engage 
in  the  business  of  completing  these  pictures, 
and  in  selling  and  delivering  them  in 
Greensboro,  without  becoming  liable  to  a 
city  tax,  for  which  its  own  citizens  would 
be  liable?  It  seems  to  us  that  it  could  not" 
We  are  not  persuaded  by  this  reasoning. 
It  seems  to  proceed  upon  two  propositions: 
First,  that  the  pictures  in  question  were  not 
completed  before  they  were  brought  to 
Greensboro;  and,  second,  that  the  articles 
were  not  shipped  directJy  to  the  purchasers, 
but  to  an  agent  of  the  senders  in  Greensboro. 
But  it  certainly  cannot  be  pretended  that, 
if  the  pictures  and  the  disconnected  frames 
had  been  directly  shipped  to  the  purchas- 
ers, the  license  tax  could  have  Men  im- 
posed, either  on  the  vendor  out  of  the  state, 
or  on  the  purchaser  within  the  state.  If 
the  pictures  and  the  frames  intended  for 
them  had  been  shipped  directly  to  the  pur- 
chasers, whether  in  the  same  or  separate 
packages,  such  a  transaction  would,  beyond 
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question,  be  interstate  commerce  beyond  th« 
reach  of  the  taxing  power  of  the  state.  It 
is  too  plain  for  argument  that  the  supposed  • 

incomplete  ^condition  of  articles  of  com- [638] 
merce,  if  shipped  directly  to  the  purchasers, 
cannot  subject  them  to  the  license  tax. 

But  we  are  not  disposed  to  concede  that, 
under  the  facts  of  this  case,  the  pictures 
were,  in  any  proper  sense,  incomplete  when 
receive  in  Greensboro.  That  ttie  frames 
and  the  pictures  were  in  separate  packages, 
if  such  was  the  case,  was  merely  for  conven- 
ience in  packing  and  handling,  and  "plac- 
ing the  pictures  in  their  proper  places" 
(the  language  of  the  verdict)  meant  that 
each  picture  was  placed  in  the  frame  de- 
signed for  it.  The  selection  of  the  frame 
was  as  much  a  part  of  the  purchase  and  sale 
as  the  selection  of  the  picture. 

Nor  does  the  fact  that  these  articles  were 
not  shipped  separately  and  directly  to  each 
individual  purchaser,  but  were  sent  to  an 
agent  of  the  vendor  at  Greensboro,  who  de- 
livered them  to  the  purchasers,  deprive  the 
transaction  of  its  character  as  interstate 
commerce.  It  was  only  that  the  vendor 
used  two  instead  of  one  acency  in  the  deliv- 
ery. It  would  seem  evident  that,  if  the 
vendor  had  sent  the  articles  by  an  express 
company,  which  should  collect  on  delivery, 
such  a  mode  of  delivery  would  not  have  sub- 
jected the  transaction  to  state  taxation. 
The  same  could  be  said  if  the  vendor  him- 
self, or  by  a  personal  agent,  had  carried  and 
delivered  the  goods  to  the  purchaser.  That 
the  articles  wert)  sent  as  freight  by  rail, 
and  were  received  at  the  railroad  station  by 
an  agent  who  delivered  them  to  the  respec- 
tive purchasers,  in  nowise  changes  the  char- 
acter of  the  commerce  as  interstate. 

Transactions  between  manufacturing  com- 
panies in  one  state,  through  agents,  with 
citizens  of  another,  constitute  a  large  part 
of  interstaJte  commerce;  and  for  us  to  hold, 
with  the  court  below,  that  the  same  articles, 
if  sent  by  rail  directly  to  the  purchaser,  are 
free  from  state  taxation,  but,  if  sent  to  an 
agent  to  deliver,  are  taxable  through  a  li- 
cense tax  upon  the  agent,  would  evidently 
take  a  considerable  portion  of  such  trafOe 
out  of  the  salutary  protection  of  the  inter- 
state commerce  clause  of  the  Constitution. 

It  cannot  escape  observation  that  efforts 
to  control  commerce  of  this  kind,  in  the  in- 
terest of  the  states  where  the  purchasers 
reside,  have  been  frequently  made  in  the 
form  of  statutes  and  ^municipal  ordinances,  [688] 
but  that  such  efforts  have  been  heretofore 
rendered  fruitless  by  the  supervising  action 
of  this  court.  The  cases  hereinbefore  cited 
disclose  the  truth  of  this  observation. 

Upon  principle  and  authority,  therefore, 
we  conclude  tnat  the  judgment  of  the  £fii- 
preme  Court  of  North  Carolina  ahould  he 
and  is  reversed,  and  the  cause  is  remanded 
to  that  court  to  take  further  proceedings 
not  inconsistent  with  this  opinion. 

841 


MEMORj^IsTX^j^ 


Oabbs  Dispoud  of  Without  Opihzosi. 


f6S5]*G«»Gi  TtsuKAMtno,  Appellant,   v.  Johk 

Lackmann  et  ak     [No.  55.] 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of 
California. 

Mr,  Jamea  Q,  Maguire  for  appellant. 

Mr,  ThoB,  D,  Riordan  for  appellees. 

October  20,  1902.  Final  order  affirmed 
with  costs,  on  the  authority  of  ifinnesota  t. 
Brtmdage,  180  U.  S.  499,  45  L.  ed.  639,  21 
8up.  Ct.  Bep.  455;  Markuaon  ▼.  Boucher,  176 
U.  8.  184,  44  L.  ed.  124,  20  Sup.  Ct  Rep.  76; 
and  cases  cited. 


William  B.  Bbown,  Appellant,  9.  Johk  H. 

Dbain,  Street  Superintendent,  etc,  et  oL 

[No.  255.] 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
California. 

Mr.  Joseph  H,  Call  for  appellant. 

Mr,  Albert  H,  Crutoher  for  appellees. 

October  20,  1902.  Decree  affirmed  with 
costs,  on  the  authority  of  Spies  ▼.  Illinoie, 
123  U.  S.  131,  31  L.  ed.  80,  8  Sup.  Ct  Rep. 
21 ;  i?to^rdsofi  ▼.  Louisville  d  N.  R,  Co.  169 
U.  S.  128,  42  L.  ed.  687,  18  Sup.  Ct.  Rep. 
268 ;  WaUton  ▼.  Nevin,  128  U.  S.  678,  32  L. 
cd.  544,  9  Sup.  Ct.  Rep.  192;  Fallhrook  Irrig, 
Dist,  y.  Bradley,  164  U.  S.  112,  41  L.  ed.  369, 
17  Sup.  Ct.  Rep.  56;  French  t.  Barber  As- 
phalt Paving  Co.  181  U.  S.  324,  45  L.  ed. 
870,  21  Sup.  Ct.  Rep.  625;  King  ▼.  Portland, 
184  U.  8.  61,  46  L.  ed.  431,  22  Sup.  Ct  Rep. 
290. 

Mr.  Justice  Harlan  took  no  part  In  the 
disposition  of  this  case. 


OF  Iron  Gate,  Plaintif  in  Error,  v. 

Maggib  a.  Bbadt,  Executrix,   etc.     [No. 

349.] 

In  error  to  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
Virginia. 

Mr.  Wm,  L.  Royall  for  plaintiff  in  error. 

Messrs.  Attorney  General  and  Solicitor 
€}eneral  Richards  for  defendant  in  error. 

October     20,    1902.    Judgment    affirmed 
with  costs,  on  the  authority  of  Veazie  Bank 
V.  Fenno,  8  Wall.  533,  19  L.  ed.  482. 
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^Indiana  Powkb  Coicpant,  PlakMlf  In  A^[686) 

ror,  V.   St.   Joseph  9t  Elkhabt  Powm 

CoMPAKT.    [No.  394.] 

In  Error  to  the  Supreme  Court  of  tha 
State  of  Indiana. 

Messrs,  Frank  F.  Reed  and  F.  Winter  tot 
plaintiff  in  error. 

Mr,  Chas,  Francis  Oaruai  for  defendant 
in  error. 

October  20,  1902.  Dismissed  for  the  want 
of  jurisdiction,  on  the  authority  of  Pim  t. 
St.  Louis,  165  U.  8.  273,  41  L.  ed.  714,  17 
Sup.  Ct  Rep.  322;  Cook  County  ▼.  Calumet 
d  C,  Canal  d  Dock  Co,  188  U.  8.  036,  34  L. 
ed.  1110,  11  Sup.  Ct  Rep.  435;  Deu)ey  t. 
Des  Moines,  173  U.  8.  200,  43  L.  ed.  667,  19 
Sup.  Ct  Rep.  379;  Mountain  View  Min.  d 
Mill  Co.  T.  McFadden,  180  U.  8.  685,  45  L. 
ed.  656,  21  Sup.  Ct  Rep.  488. 

Chabues  T.  Oasnahan,  PlainHlf  in  Brror^ 
V.  P.  K.  CoNiroLLT.  [Nos.  328,  329,  830.1 
In  Error  to  the  Court  of  Appeals  of  th« 
State  of  Colorado. 

Mr,  Charles  J.  Hughes,  Jr.,  for  plaintiff  ia 
error. 

Messrs,  Chas,  8.  Thomas,  W,  H,  Bryant^ 
and  n,  H,  Lee  for  defendant  in  error. 

October  27,  1902.  Writs  of  error  dis- 
missed for  want  of  Jurisdiction  on  the  au- 
thority of  Bustis  T.  Bolles,  150  U.  8.  361,  87 
L.  ed.  1111,  14  Sup.  Ct  Rep.  131 ;  Harrison 
y.  Morton,  171  U.  8.  38,  43  L.  ed.  63,  18  Sup. 
Ct  Rep.  742;  Brie  R,  Co.  t.  Purdy,  185  U. 
S.  148,  46  L.  ed.  847,  22  Sup.  Ct  Rep.  606; 
and  other  cases;  and  see  case  below,  Can^ 
ahan  y.  Connolly  (Colo.  App.)  68  Pae.  836. 

William  A.  CALyEsr,  Administrator,  ete.. 

Plaintiff  in  Error,  v,  Southebit  Railway 

COUPANT.    [No.  60.] 

In  Error  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  South  Caro- 
lina. 

Messrs.  Wm,  Jf,  Oraydon  and  J.  J.  Dar- 
lington for  plaintiff  in  error. 

Messrs.  Fairfax  Harrison  and  Gfeo.  B. 
Hamilton  tor  defendant  in  error. 

November  3,  1902.  Judgment  affirmed 
with  costs,  on  the  authority  of  St,  Louis  d 
S.  F,  R,  Co.  V,  James,  161  U.  S.  545,  40  L. 
ed.  802,  16  Sup.  Ct  Rep.  621,  and  see  case 
below,  Calvert  y.  Southern  R.  Co,  64  8.  G. 
143,  41  &  K  963. 
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Oct.  Term, 


CiABENCE  E.  CoLLms,  Plaintif  m  Error,  v, 
f687]     State  *of  New  Hampbhibe.     [No.  16.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  New  Hampshire. 

Messrs,  Wm,  D,  Guthrie,  Albert  H,  Veeder, 
and  Harry  E,  Loveren  for  plaintiff  in  error. 

Mr.  Edwin  O,  Eastman  for  defendant  in 
error. 

November  10,  1902.  Judgment  affirmed 
^th  costs  hj  a  divided  court. 


Eliza  A.  Wall,  Plaintiff  in  Error,  v.  Orj) 
GoLOiTY  Tbubt  Compaky  et  aU    [No.  361.] 
In  Error  to  the  Supreme  Judicial  Court 
of  the  State  of  Massacnusetts. 

Mr,  L,  L.  Bcaife  for  plaintiff  in  error. 
Messrs.     Feliw     Raokemann,      Moorfield 
Storey,  Ezra  R.  Thayer,  and  J.  L.   Thom^ 
dike  for  defendants  m  error. 

November  10,  1902.  Dismissed  for  the 
want  of  jurisdiction,  on  the  authority  of 
Eustis  V.  BoUes,  160  U.  S.  361,  37  L.  ed. 
1111,  14  Sup.  Ct.  Eep.  131;  and  see  case  be- 
low, Wail  ▼.  Old  Colony  Trust  Co.  174  Mass. 
840,  54  N.  E.  846,  177  Mass.  276,  68  N.  E. 
1016. 


Habtha  E.  SinxH  et  al.,  Plaintiffs  in  Error, 

V.  Edwabd  F.  Bbown,  Receiver,  etc.    [No. 

91.] 

In  Error  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit. 

if r.  Wm.  M,  Williams  for  plaintiffs  in  er- 
ror. 

Messrs.  Wm.  S.  Shirk  and  Francis  F.  Old- 
ham for  defendant  in  error. 

November  17,  1002.  Judgment  affirmed 
with  costs,  on  the  authority  of  Studehdker 
V.  Perry,  184  U.  S.  258,  46  L.  ed.  528,  22 
Sup.  Ct.  Bep.  463;  McDonald  v.  Thompson^ 
184  U.  8.  71,  46  L.  ed.  437,  22  Sup.  Ct  Bep. 
297;  United  States  v.  Knoa,  102  U.  S.  422, 
26  L.  ed.  216  (see  case  below,  Dewecse  v. 
Smith,  46  C.  C.  A.  408,  106  Fed.  438),  and 
case  remaaded  to  the  circuit  court  of  the 
United  States  for  the  western  district  of 
MissourL 


DiSTBicr  OF  CoLXTKBiA,  Appellant,  v.  Elias 

E.  Babnes.     [No.  400.] 

Appeal  from  tiie  Court  of  Claims. 
{688]     ^Messrs.  Attorney  General,  Solicitor  Gen- 
eral Riehards,  and  Robert  A.  Hovoard  for 
appellant. 

Mr.  John  0.  Fay  for  appellee. 

]>ccember  8,  1902.  Appeal  dismissed.  Act 
of  June  6,  1900,  31  Stat,  at  L.  672,  chap. 
789;  Gordon  v.  United  States,  117  U.  S.  697, 
2  Wall.  661,  17  L.  ed.  921 ;  DUtrict  of  Co- 
htmbia  v.  Eslin,  183  U.  S.  62,  66,  46  lu  ed.  I 
_         86,  22  Sup.  Ct  Bep.  17. 


Febdinand  Sieoel  et  al..  Appellants,  o.  S.  !». 

SwABTS,  Trustee.     [No.  438.] 

Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit. 

Messrs.  Edward  0.  Eliot  and  Edward  Cun- 
ningham, Jr.,  for  appellants. 

Mr.  David  Goldsmith  for  appellee. 

December  8,  1902.  Appeal  dismissed  for 
the  want  of  jurisdiction,  on  the  authority  of 
Bogy  V.  Daugherty,  184  U.  S.  696,  46  L.  ed. 
763,  22  Sup.  Ct.  Bep.  938;  Haseltine  v.  Cen- 
tral Wat.  Bank,  183  U.  S.  130,  46  L.  ed.  117, 
22  .Sup.  Ct  Bep.  49 ;  Keystone  Manganese  d 
Iron  Co.  V.  Martin,  132  U.  8.  91,  83  L.  ed. 
276,  10  Sup.  Ct  Bep.  32. 


Geobge  F.  Habdino,  AppeUani,  «.  John  & 

Habt  et  al.     [No.  374.] 

Appeal  from  the  United  States  Circuit 
Court  of  Appeab  for  the  Seventh  Circuit 

Mr.  A.  A.  Hoehling,  Jr.,  for  appellant. 

Messrs.  Frederic  UUman  and  D.  J.  Sohuy- 
ler  tor  appellees. 

I>ecember  15,  1902.  Dismissed  for  the 
want  of  jurisdiction,  on  the  authority  of 
Uugvley  Mfg.  Co.  v.  Galeton  Cotton  Mills, 
184  U.  S.  294,  46  L.  ed.  647,  22  Sup.  Ct.  Bep. 
462,  and  cases  cited;  Rouse  v.  Letcher,  156 
U.  S.  47,  39  L.  ed.  341,  16  Sup.  Ct  Bep.  266, 
and  see  case  below,  Harding  v.  Hart,  186 
U.  S.  483,  46  L.  ed.  1261,  22  Sup.  Ct  Bep. 
943. 


Chicago,  Bubltngton  &  Qunrot  Bailboa]> 
Company,  Plaintiff  in  Error,  v.  Kate  G. 
Wolfe,  Administratrix,  etc.    [No.  128.] 
In  Error   to  the   Supreme  Court  of   the 

State  of  N^raska. 
Messrs.  C.  F.  Manderson  and  /.  W.  De^ 

weese  for  plaintiff  in  error. 
Mr.  T.  J.  Mahoney  for  defendant  in  error. 
December  22,    1902.    Judgment  affirmed 

with  costs,  on  the  authority  of  Chicago,  R, 

I.  d  P.  R.  Co.  V.  Zemecke,  183  U.  S.  682,  46 

L.  ed.  889,  22  Sup.  Ct  Bep.  229. 


*N.  T.  Cook,  Plaintiff  in  Error,  v.  State  or[639] 

Tennessee.     [No.  156.] 

In  Error  to  the  Supreme  OoiU't  of  the 
State  of  Tennessee. 

Messrs.  E.  W.  Ross  and  H.  W.  McCorry 
for  plaintiff  in  error. 

Mr.  Charles  T.  Gates,  Jr.,  for  doioidant  In 
error. 

January  12,  1903.  Dismissed  fcr  ilie  want 
of  jurisdiction,  on  the  authority  of  Haceltine 
V.  Central  Nat.  Bank,  183  U.  S.  130,  46  L. 
ed.  117,  22  Sup.  Ct.  Bep.  49;  Bogy  v.  Dough- 
erty, 184  U.  S.  696,  46  L.  ed.  763,  22  Sup.  Ct 
Bep.  938. 

187  V.  8» 
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Aimn  Wright  Seuinaiit,  Plainfilf  in  Er- 
ror, V,  City  op  Taooica.     [No.  162.] 
In  Error  to  the  Supreme  Court  of  the 
State  of  Washington. 

Mr,  John  F,  Bhafroth  for  plaintiff  in  er- 
ror. 

Mr,  David  A,  Churick  tor  defendant  in 
error. 

January  12,  1003.  Diamisaed  for  the 
want  of  jurisdiction,  on  the  authority  of 
Gillis  y,  Stinohfield,  159  U.  S.  658,  40  L.  ed. 
205,  10  Sup.  Ct.  Rep.  131;  Pittahurgh  d  L. 
A,  Iron  Co.  y,  Cleveland  Iron  Min,  Co,  178 
U.  S.  270,  44  L.  ed.  1068,  20  Sup.  Ct.  Rep. 
031 ;  Speed  v.  McCarthy,  181  U.  S.  275,  45 
L.  ed.  858,  21  Sup.  Ct  Rep.  618.  See  case 
below,  Annie  Wright  Seminary  y,  Taooma, 
23  Wash.  100,  62  Pac.  400. 


ALLixsiiBinr  On.  Coicpant  et  al,  Petitioners, 
V.  Hiram  A.  Snyder  et  al,     [No.  342.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Sixth  Circuit 
Mr.  8.  Sehoyer,  Jr,,  for  petitioners. 
Mesftre.    Edicard    MoSweeney  and   D.  A, 

Hollingatoorth  for.  respondents. 
October  20,  1002.    Denied. 


(640]  •Boston  Fruit  Company,  Petitioner,  «.  A. 

6.  Hall  et  al.     [No.  300.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Aimeals  for 
the  First  Circuit 

Messrs.  J,  L.  Thomdike  and  Ohas.  Theo. 
Russell  for  petitioner. 

Mr.  J,  Parker  Kirlin  for  respondents. 

October  20,  1002.    Denied, 


Chicago  &  Erie  Railroad  Company,  Peti- 
tioner, V.  WiLUAM  N.  Shaw.  [Na  453.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  .for 

the  Seventh  Circuit. 
Messrs.  W.  H.  H.  MUler  and  W.  0.  Joht^ 

son  for  petitioner. 

Mr,  Jas.  C.  McShane  for  respondent 
October  20.  1002.    Denied. 


Pacific  Coast  Company,  Petitioner,  v.  W. 

H.  Reynolds  et  al.    [No.  408.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit 

Messrs.  Geo.  W.  Tovsle,  Jr.,  and  Thoa.  B. 
Reed  for  petitioner. 

No  counsel  for  respondents. 

October  20,  1002.    Denied. 


Guarantee  Company  of  North  America, 
Petitioner,  v.   Phenix  Insurance  Com- 
pany of  Brooklyn,  N.  Y.    [No.  430.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit 
Mr.  Warren  Switzler  fpr  petitioner. 
Mr.  H.  C.  Brome  for  respondent 
October  20.  1002.    Denied. 


Swain  P,  Chick  et  al.,  Petitioners,  v.  Allen 

C.  Fuller  et  al.     [No.  442.] 

Petition  lor  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit 

Messrs.  Wm.  J.  Manning  and  Jas.  H. 
Barnard  for  petitioners. 

Mesers.  Charles  H.  Aldrioh  and  Frank  F. 
Reed  for  respondents. 

October  20,  1002.    Denied. 
187  V.  M. 


*Ix>ND0i^,  Paris  &  American  Bank,  Iim-[641] 

ited.  Petitioner,  v.  Rosalie  Aaronshsn, 

Executrix,  etc.     [No.  455.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit 

Messrs.  Ijouis  Marshall  and  Henry  Aeh 
for  petitioner. 

ilf r.  Simon  C.  Scheeline  for  respondent 

October  20,  1002.    Denied. 


Adah   S.   Horman,  Petitioner,  v.  United 

States.    [No.  463.] 

Petition  for  a  Writ  of  Certiorari  to  ths 
United  States  Circuit  Court  of  Appeads  for 
the  Sixth  Circuit 

Mr,  H.  M.  Rulison  for  petitioner. 

Messrs.  Attorney  General  and  Solicitor 
General  Richards  for  respondent 

October  20,  1002.    Denied. 


Burlington  Trust  Company  et  al..  Peti- 
tioners, V,  Silas  Porter  et  al.  [No.  464.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit 

Messrs.  B.  P.  Waggoner,  0.  H.  Dean,  0.  lu 

Miller,  and  Frank  Hagerman  for  petitionen. 
No  counsel  for  respondents. 
October  20,  1002.    Denied. 


Rubber  Tire  Wheel  Company  et  al.,  Peti- 
tioners,  v.  Goodyear  Tire  &  Rubber  Com- 
pany et  al.   [No.  452.] 
Petition  for  a  Writ  of  Certiorari  to  th» 

United  States  Circuit  Court  of  Appeals  for 

the  Sixth  Circuit. 

Messrs.  Hoke  Smith,  F.  P.  Fish,  and  J.  R. 

Bennett  for  petitioners. 

Messrs.  Edmund  Wetmore  and  H.  A.  Toul' 

min  for  respondents. 
October  27,  1002.    Denied. 


Southern  Railway  Company,  Petitioner^ 

V.   John   R.   Craig,   Administrator,   ete. 

[No.  464.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit 

Mr.  Fairfam  Harrison  for  petitioner. 

Mr.  James  E.  McDonald  for  respondent. 

October  27,  1002.    Denied. 

34» 
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C642]*CoBNKLin8^.  McNaicaba  et  al,.  Petition- 

er$,  V,  Home  Land  &  Gattub  Gompant  et 

al,     [Na  465.] 

Betition  for  a  Writ  of  Certiorari  to  the 
United  Rtates  Circuit  Court  of  Appeala  for 
the  Ninth  Circuit. 

JUesars,  Geo,  R,  Peek,  John  8,  MiUer,  Uer- 
riit  Starr,  and  H.  G.  Molntire  for  petition* 
ers. 

Meeers.  W,  E,  CvXUn,  B.  0.  Daiy^  uid  F.  O. 
Sharp,  for  respondents. 

October  27,  1902.    Denied. 


Pebktns  CouiiTT,  Nebraska,  Petitioner,  v. 

£.  D.  Graft.   [No.  408.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

Jdeeere.  Chae,  F,  Mandereon  and  J,  H,  Mo- 
€fouxin  for  petitioner. 

Mr,  J,  U,  Johnson  for  respondent. 

October  27,  1902.    Denied. 


Ukited  Staivs  Fidelztt  &  GuABAifrr  Gom- 
pant, Petitioner,  v,  Omaha  Buildino  ft 
GoRSTRUonoN  GoMPAKT  et  aL  [No.  469.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  lor 

the  Eighth  Circuit 

Mr.  E,  G.  MeOUton  for  petitioner* 
Mr,  H,  0,  Brome  for  respondenta. 
October  27,  1902.    Denied. 


Board     or     Gouiitt     Commissionbrb    of 

Kearket  Countt,  Kansas,  Petitioner,  v. 

L.  Vandriss.    [No.  473.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

Mr,  A,  P,  Jetmore  for  petitioner. 

No  counsel  for  respondent. 

October  27,  1902.    Denied:. 


Chicago  House  Wreokuto  Compaitt,  Peti- 
tioner, V,  Otto  G.  Birnet.   [No.  474.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit. 

Meaara,  Jaa,  M,  Woohoorth  and  Wm.  D. 

MoHugh  for  petitioner. 
Meaara,  Charlea  J.  Oreene  and  Ralph  W. 

Breckenridge  for  respondent. 
October  27,  1902.    Denied. 


f6433*NoRTHERN   Paoifio   Bailwat  Company, 

Petitioner,  v.  Louise  H.  Adams  et  aL 

[No.  466.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

Mr,  C,  W,  Bunn  for  petitioner. 

Meaara,  0,  S,  Voorheea  and  R.  H,  Voor- 
heea  for  respondents. 

October  27,  1902.    Oranted. 

OvVB 


John  M.  Perkins,  Petitioner,  v.  Andrew  B. 

Hrndrtx  et  al.    [No.  437.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  First  Circuit. 

Mr.  John  M.  Perkina  for  petitioner. 

Meaara,  Charlea  M.  Reed  and  L.  L.  Beaife 
for  respondents. 

November  3,  1902.    Denied. 


Silas  F.  Kino,  Petitioner,  v.  J.  0.  Bendbi. 

[No.  446.1 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

Meaara,  J,  O,  Campbell,  Wm.  A.  Mawr$, 
and  W.  H,  Metaon  for  petitioner. 

Mr.  J.  0.  Bender  propria  persona. 

Noyember  3,  1902.    Denied. 


Pbok  Brothers  Company  of  Illinois,  Pe- 
titioner, V.  Peck  Bros.  &  Co.  of  Connbo- 
TIOUT.    [No.  467.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Seventh  Circuit. 
Meaara,  Henry  D,  Coghlan  and  Joaeph  A. 

O'DonneU  for  petitioner. 
Mr.  E,  A,  Otia  for  respondent. 
November  3,  1902.    Dented. 


BuRAL  Independent   School  District   of 

Allison  et  al,,  Petltionere,  v.  Eleanor  Q. 

Fairfield.    [No.  472.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Cinniit. 

Mr.  R,  M.  Wright  for  petitioner. 

ifr.  R,  H,  Brown  for  respondent. 

November  3,  1902.    Denied. 


^Minnesota  Moline  Plow  Company  et  aJ.,[644] 

Petitionera,  v,  Dowagiao  Manufacturinu 

Company.    [No.  476.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

Meaara,  Charlea  M.  Peck  and  Lyaander 
nm  for  petitioners. 

Meaara,  Fred  L.  Chappell,  Qeo,  A,  Prevoat, 
and  J,  H,  Whitaker  tor  respondent. 

November  3,  1902.    Denied, 


Charles  P.  Chisolm  et  al.,  Petitionera,  v, 
Zachariah  Johnson.    [No.  371.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Third  Circuit. 
Meaara,    Ouatav    Biaaing    and    Jno.    W, 

Origga  for  petitioners. 
Mr,  Robert  8,  Taylor  for  respondent. 
November  10,  1902.    Denied. 


J.  Haseltine  Carstairs  et  aL,  Petitionera, 
V.  American  Bonding  k  Trust  Company 
OF  Baltimore  City.    [No.  434.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Third  Circuit. 

Mr,  Joaeph  De  F,  Junkin  for  petitioners. 
Mr.  Francia  B.  Bracken  for  respondent. 
Novonber  10,  1902.    Denied. 

187  V.  S. 
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Adah  Fokbstkb  et  ah  PetHionera,  v.  UifimD 

STAns.    [No.  481.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

Mr.  Joel  W.  We9t  for  petitioners. 

Messrs.  Attorney  General  and  SoUeiior 
General  Rieharde  'for  respondent. 

Noyember  10,  1902.    Denied. 


W.  A.  MooBS,  Petitioner,  v.  James  H.  Pab- 

KEB  et  al.    [No.  483.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit. 

Mr.  Henry  J.  Haynaworth  for  petitioner. 

Mr.  Fairfaw  Harrison  for  respondent. 

Kovembcr  10,  1002.    Denied. 

|M6]*A£BBirr  Q.  Ropes,  eto..  Petitioner,  v.  Clyde 
Steamship  Compaitt  et  al.    [No.  488.] 
Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit 
Mr.  Henry  W.  Goodrich  for  petitioner. 
Mr.  Henry  QalhraitK  Ward  for  respond- 
ents. 
November  17,  1002.    Denied. 

PhenixInsubawcje  Company  of  Bbooklyn, 

N.  Y.,  Petitioner,  v.  Simeon  P.  Ledhabd. 

[No.  406.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United'  Stntes  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

Mr,  D.  J.  Bchuyler  for  petitioner. 

Messrs,  Henry  W.  Mayee  and  Myron  H. 
Beach  for  respondent. 

November  17,  1902.    Denied. 

OBDENT  InSITBANGE  COMPAITY  OF  HaBTTOBD, 

Conn.,  Petitioner,  v.  Simeon  F.  Lbonabd. 

[No.  407.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

Mr.  D,  J.  Schuyler  for  petitioner. 

Messrs,  Henry  W.  Magee  and  Myron  H. 
Beaeh  for  respondent. 

November  17,  1902.    Denied. 

BELLEVIIJJE  &  SOUTHEBN  ILLINOIS  RaILBOAD 

Company,  Petitioner,  v.  CrnzBNs*  Savings 
&  Ix)AN  Association  et  al.    [No.  500.] 
Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 
Mr.  Charles  W,  Thomas,  for  petitioner. 
Mr.    Edward    Cunningham,    Jr.,    for    re- 
spondent. 
November  17,  1902.    Denied. 

CnBiSTOPnsB   C.   Cbabb  et  al,,  Petitioners, 

V.  John   Jay  Habvey   Williams.    [No. 

608.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  SUtes  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

Messrs.  T.  A.  Moran  and  Levy  Mayer  for 
petitioners. 

Mr.  Frank  Croeier  for  respondent. 

December  1,  1002.    Denied. 
187  V.  8. 


*Ebnest  Wilkinson,  Petitioner,  «.  Wil-[648] 

UAM  DuNLAP  Owens,  Administrator,  etc. 

[No.  338.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Colum- 
bia. 

Mr.  Bamuei  Maddow  for  petitioner. 

Mr.  Clarence  R.  Wilson  for  respondeat. 

December  8,  1902.    Denied, 


liABT   H.    RoYSTON,    Trustee,  et   al.,  Pefi- 
tionera,  v.  Robekt  Weis.     [No.  400.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fifth  Circuit. 
Mr.  Walter  Qresham  for  petitioners. 
Mr.  James  B.  Btuhhs  for  respondent. 
Deeember  8,  1902.    Denied. 


Lawbengb  k  Qo.  et  al..  Petitioners,  v.  Al- 

nEBT  Weis.     [No.  461.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  appeals  for 
the  Fifth  Circuit. 

Mr.  Walter  Qresham  tear  petitioners. 

Mr.  James  B,  Stubbs  for  respondent. 

December  8,  1902.    Denied. 


Amebioan  Subety  Company  of  New  Yobk, 

Petitioner,  v.  Henby  W.  Ballman  et  aL 

[Na  496.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

Messrs,  Henry  C.  Wiltcow,  Ehen  Richards, 
and  J.  W.  Mason  for  petitioner. 

Messrs.  Clinton  Rowell  and  Joseph  8. 
Laurie  for  respondents. 

December  8,  1902.    Dented. 


Lanyon  Zino  Company  et  al,.  Petitioners,  v. 

HOBACE  F.  Bbown  et  dl,    [No.  501.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

Mr.  Albert  H.  Walker  for  petitioners. 

Mr.  Philip  C.  Dyrenforth  for  respondents. 

December  8,  1902.    Petition  dented. 


Fbank    Seaman,   Petitioner,   v,   Berlineb 
Gbamaphone  Company.     [No.  130.] 
Petition  for  a  Writ  of  •Certiorari  to  the  [6471 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit. 

Mr,  Philip  Mauro,  for  petitioner. 
Mr.  Marshall  McCormtck  for  respondent. 
December  12,  1902.    Dismissed,  on  author- 
ity of  counsel  for  petitioner. 


Walteb  a.  Cunningham  et  al..  Petitioners, 

r.  Metbopolitan  Lumbeb  Company.  [No. 

176.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit. 

Mr.  F.  0.  Clark  for  petitioners. 

Messrs.  B.  J.  Brovm  and  D,  H,  Ball  for 
I  respondent. 

December  15,  1902.    Denied. 
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Supreme  Court  of  the  Uitited  States. 


,OcT.  Tebii; 


W.  G.  Eads  Brokerage  Company,  Petition- 
er, V,  CiTT  or  Fort  Scott,  Kansas.    [No. 
470.1 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit. 

Mr.  T.  F.  Qarver  for  oetitioner. 
No  counsel  for  respondent. 
Docember  15,  1902.    Denied. 


Iana  M.  Slater  et  ol.,  Petitioners,  v.  Mexi- 
can National  Railroad  Company.    [No. 
6ia.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fifth  Circuit 

Mr.  Mason  Williams  for  petitioners. 
No  appearance  for  the  respondent. 
December  15,  1902.    Granted, 


WnxjAM    Gray    Brooks,    Petitioner,     v, 

Charles  H.  Pratt,  Administrator,  etc.,  et 

al.     [No.  451.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  First  Circuit. 

if r.  Wm,  Gray  Brooks  for  petitioner. 

Mr.  J,  L.  Thomdike  for  respondent. 

December  22,  1902.    Denied. 


LoFTUS  Cuddy  et  al..  Petitioners,  v,  Pergi- 

VAL  W.  Clement,  Receiver,    etc.,    et   al. 

[No.  484.] 

Petition  for  a  Writ  of  Certiorari  to  the 
[e48]United  States  Circuit  Court  Of  Appeals  *for 
the  First  Circuit. 

Messrs.  Harvey  D.  Ooulder,  B.  E.  Hold' 
ing,  and  F.  8.  Masten  for  petitioners. 

Messrs.  Louis  Hashrouck,  Michael  H.  Car* 
dotao,  and  Benjamin  N,  Cardozo  for  re- 
spondents. 

December  22,  1902.    Denied. 


Banker's  Mutual  Casualty  Company,  Pe- 

titioner,    v.    Minneapolis,  St.  Paul  ft 

Bault  Rte.  Marie   Railway   Company. 

[No.  509.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit 

Messrs.  Horatio  F.  Dale  and  Wm.  Connor 
for  petitioner. 

No  counsel  for  respondent. 

Dooem'ber  22,  1902.    Denied. 


Fred.  C.  Kilham,  Administrator,  etc.,  Peti- 
turner,  v.  William  J.  Whjbon.  [No.  520.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit. 
Messrs.  R.  T.  McNeal  and  E.  T.  Wells  for 

petitioner. 

No  counsel  for  respondent. 
December  22,  1902.    Denied, 
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National  Glass  Company  et  al.,  Petitioi^ 

ers,  V.  Bryce  Brothers  Company  et  ol. 

[No.  522.] 

Petition  for  a  Writ  of  Certiorari  to  tbe 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit. 

Messrs.  John  Q.  Johnson,  Wm.  L.  Pierce^ 
and  James  K.  BaketoeU  for  petitioners. 

Messrs.  J.  Snotoden  Bell  and  Francis  T» 
Chambers  for  respondents. 

December  22,  1902.    Denied, 


United  States  Fidelitt  &  Guaranty  Com- 
pany, Petitioner,  v.  D.  D.  Munt,  as  Re- 
ceiver, etc.     [No.  523.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 

Messrs.    Isidor     Bayner    and    J.     Kemp 

Bartlett  for  petitioner. 
Mr.  Joel  C.  Baker  for  respondent. 
December  22,  1902.    Denied. 


*Rhodb  Island  LoooMonvE  Works,  Pctt-[649) 

turner,  v.  Continental  Trust  Company. 

[No.  185.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals. for 
the  Sixth  Circuit. 

Messrs.  Thomas  Emery  and  John  Ford  for 
petitioner. 

No  counsel  for  respondent. 

January  6,  1903.    Denied, 


Great  Southern  Fire  Proof  Hotel  Com- 
pany, Petitioner,  v.  Benjamin  F.  Jones 
et  aL     [No.  517.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Sixth  Circuit. 

Mr.  John  E.  Sater  for  petitioner. 

Mr.  Talfourd  P.  Linn  for  respondenta.      , 

January  5,  1903.    Granted. 


City  Trust,  Safe  Deposit  &  Surety  Com» 
PANY  OF  Philadelphia,  Petitioner,  v. 
Olencove  Granite  Company.  [No.  529.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Third  Circuit. 

Mr.  Henry  M.  Hoyt  for  petitioner. 
Messrs.  Horace  L.  Cheyney  and  La  Boy  fif.. 

Chve  for  respondent. 
January  5,  1903.    Denied. 


Charles  L.  Rawson  et  al..  Petitioners,  v.. 

Western   Sand  Blast  Company  et  nU.. 

[No.  521.] 

Petition  for  a  Writ  of  Certiorari  to  the- 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

Messrs.  James  H.  Raymond  and  Otto  B.. 
Bamett  for  petitioners. 

No  appearance  for  the  respondents. 

January  12,  1903.     Granted. 
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William  Whti*,  Jb.,  Petitioner,   v.   Peeb- 

LBSS  RUBBEB    MaNUFAOTCBINO  CoMFAKT. 

•      [No.  636.] 

Petition  for  a  Writ  of  Certiorari  to  the 
•United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit. 

Mr.  George  H,  Christy  for  petitioner. 

ifr,  Livingston  Oifford  for  respondent. 

Janoaiy  12,  1003.    Denied, 


fMOl'BALTiMOBE  &  Ohio  Railroad  Company  et 

qL,    Petitioners,   v,    Wabash    Railroad 

Company.    [No.  544.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

Messrs.  W.  E.  H.  MUler,  Hugh  L.  Bond, 
Jr.,  and  J.  E.  Collins  for  petitioners. 

Messrs.  Addison  O.  Harris  and  Wells  H. 
Blodgett  for  respondent. 

January  12,  1003.    Denied, 


SuH  LvB  Insxtbancb  Company  of  Amerioa, 

Plaintiff  in  Error,  v.    Albert  MoCabb. 

[Noe.  253,  254.] 

In  Error  to  the  County  Court  of  Dallas 
County,  Texas. 

Mr.  Maurice  B.  Locke  for  plaintiff  in  er- 
ror. 

No  counsel  for  defendant  in  error. 

October  14,  1002.  Dismissed  with  costs, 
on  motion  of  Mr.  Maurice  E.  Locke  for  the 
plaintiff  in  error. 


Cmr  OF  Austin,  Plaintiff  in  Error,  v.  E.  C. 

Babtholomew    et    al.,   Receiyers.     [No. 

71.] 

In  Error  to  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of 
Texas. 

Mr.  8.  R.  Fisher  for  plaintiff  in  error. 

No  counsel  for  defendants  in  error. 

October  14,  1002.  Dismissed  with  costs, 
on  motion  of  counsel  for  plaintiff,  in  error. 


People  of  the  State  of  New  Tobk  ea  rel. 
Cayaoxtita  Plank  Road  Company,  Plain- 
tiff in  Error,  v.  CuBns  8.  Cummings, 
Mayor,  et  al.  [No.  112.] 
In  Error  to  the  Supreme  Court  of  the 
SUte  of  New  York. 

Mr.  Earwood  Dudley  for  plaintiff  in  er- 
ror. 
No  counsel  for  defendants  in  error. 
October  14,  1002.    Dismissed  with  costs, 
on  motion  of  counsel  for  the  plaintiff  in  er- 
ror. 


(e51]*0.  E.  Cope,  AppeUant,  v.  Landa  H.  Bba- 

DEN.     [No.  245.] 

Appeal  from  the  Supreme  Court  of  the 
Territory  of  Oklahoma. 

Mr.  Eorace  Speed  for  appellant 

No  counsel  for  appellee. 

October  14,  1902.    Dismissed  with  costs, 
on  motion  of  counsel  for  appelant. 
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Glucose  Sugab  Refinino  Company,  Plain- 
tiff in  Error,  v.  Geoboe  F.  Habding  et  ah 
[No.  6.] 

Tn  Error  to  the  Supreme  Court  of  the 
State  of  Illinois. 

Messrs.  Jno.  P.  Wilson,  Thos.  A.  Moran, 
and  John  J.  Herrick  for  plaintiff  in  error. 

No  counsel  for  defendants  in  error. 

October  14,  1902.  Dismissed  with  costs, 
pursuant  to  the  10th  Rule. 

Manchesteb  Fibe  Assubange  Company  of 

Manohesteb,  England,  et  al..  Appellants, 

V.  John  Hebbioit,  Treasurer  of  the  State 

of  Iowa,  et  al.     [No.  3.] 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
Iowa. 

Messrs.  A.  E.  McVey  and  Wm.  AUen  But- 
ler for  appellants. 

Messrs.  Chas.  W.  MuUan  and  MUton  Rem* 
ley  for  appellees. 

October  14,  1902.  Dismissed,  per  stipula- 
tion, on  motion  of  Mr.  0.  W.  MiUlan  for  the 
appellees. 

Scottish  Union   &  National  Insubangb 

Company  of  Edinbubgh,  Scotland,  and 

London,  England,  Plaintiff  in  Error,  v. 

JoHY  Hebbiot,  etc.     [No.  25.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Iowa. 

Mr.  A.  E.  McVey  for  plaintiff  in  error. 

Mr.  Chas.  W.  MuUan  for  defendants  in 
error. 

October  14,  1902.  Dismissed  per  stipula^ 
tion,  on  motion  of  Mr.  C.  W.  Mullan  for  the 
defendant  in  error. 


Habold    Cbowiey,    Appellant,   v.    United 

States.    [No.  475.] 

Appeal  from  the  District  Court  of  the 
United  States  for  the  District  of  Porto  Rico. 

Messrs.  Attorney  General  and  Assistant 
Attorney  General  Eoyt  tor  appellee. 

No  counsel  for  appellant. 

October  20.  1902.  Docketed  and  dismissed, 
on  motion  of  Mr.  Assistant  Attorney  Gen- 
eral  Eoyt  for  the  appellee. 


•New    Obleans    &    Washington   Packet[652] 
Company,  Appellant,   v.   Railroad  Com- 
mission OF  Louisiana.    [No.  129.] 
Appeal  from  the  Circuit    Court    of    the 

United  States  for  the  Eastern  District  of 

Louisiana. 
Mr.  J.  D.  Rouse  for  appellant. 
Mr.  Walter  Guion  for  appellee. 
October  20,  1902.    Dismissed,  each  party 

to  pay  its  own  costs,  per  stipulation. 


Geoboe  A.  Blinn,  Jb.,  et  al.  Appellants,  o. 

Dan  Jenkins  et  al    [No.  164.] 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  NorUiem  District  of 
Alabama. 

Mr.  James  L.  Tanner  for  appellants. 

Mr.  J.  A.W.  Smith  for  appellees. 

October  20,  1902.  Dismissed  with  costs, 
per  stipulation. 
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Supreme  Coubt-  of  the  United  States. 


Oct.  Tebii^ 


Hekbt  Thoicab,  Petitioner,  V,   Intebstatb 

Binij>iifo    t    Loan    Association.   [No. 

334.] 

On  Petition  for  a  Writ  of  C^iorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

Messrs.  James  B,  Btuhhs  and  Thomas  H. 
Clark  for  petitioner. 

No  counsel  for  respondent. 

October  21,  1002.  Dismissed,  on  motion 
of  Mr,  Thomas  H.  Clark  for  the  petitioner. 


Dn  Shen  Tau  et  al,  Appellants,  v.  United 
States.  [No.  485.] ;  Lee  Chin  Chinq,  Ap- 
pellant, V.  United  States.  [No.  486.]; 
Mot  Yee  Tai  et  al..  Appellants,  v.  United 
States.  [No.  487.] 
Appeals  from  the  District  Court  of  the 

United  States  for  the  Northern  District  of 

New  York. 

Messrs,  Attorney  General    and    SoUoitor 

General  Richards  for  appellees 
No  counsel  for  appellants. 
October  27,  1902.  Docketed  and  dismissed, 

on  motion  of  Mr.  Bolioitor  General  Richards 

for  the  appellee. 


Richabd  C.  Eetohum,  PUUntiff  in  Error,  «» 

United  States.    [No.  603.] 

In  Error  to  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
Texas. 

Messrs.  Attorney  General  and  Bolioitor 
General  Richards  for  defendant  in  error. 

No  counsel  for  plaintiff  in  error. 

November  10/  1002.  Docketed  and  diS' 
missed,  on  motion  of  Mr,  Bolicitor  General 
Richards  for  the  defendant  in  error. 


Owen  McCann,  etc..  Plaintiff  in  Error,  o. 
Commonwealth    ov  Pennsylvania  fob 
USE  of  Levi  Wells,  Dairy  and  Food  Com- 
missioner.    [No.  09.] 
In  Error   to  the    Supreme  Court  of  tks 

State  of  Pennsylvania. 
Mr.  Simon  R.  Huss  for  plaintiff  in  error. 
Mr.  Jno.  P.  Elkin  for  defendant  in  error. 
November  13,  1902.  Dismissed  with  costs, 

pursiuint  to  the  10th  Rule. 


Bouthebn    Pacifio    Raxlboad    Oompant, 

Plaintiff  in  Error,  v,  Frank  A.  Wood  et 

al.   [No.  133.] 
[663]    *In  Error  to  the  Supreme  Court  of  the 
SUte  of  California. 

Messrs,  Mamoell  Evarts  for  plaintiff  in  er- 
ror. 

No  counsel  for  defendants  in  error. 

Norember  3,  1902.    Dismissed  with  costs, 
on  motion  of  counsel  for  plaintiff  in  error. 


eOTTTREBN     PACIFIC      RAILROAD      COMPANT, 

Plaintiff  in  Error,  v.  Frederick  B.  Jack 

et  al.    [No.  134.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  California. 

Mr.  Mamoell  Evarts  for  plaintiff  in  error. 

No  counsel  for  defendants  in  error. 

November  3,  1902.  Dismissed  with  costs, 
on  motion  of  counsel  for  the  plaintiff  in  er- 
ror. 


Railroad  Equipment  Comi*ant,  Appellant, 

V.  Sottthern  Railway  Company   et   al. 

[Na  5.] 

On  Writ  of  Certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Sixth  Cir- 
euit. 

Messrs,  Tully  R,  Oomick,  Wager  Bwayne, 
and  A  tear.  0,  King  for  appellant. 

Messrs.  Francis  Lynde  Stetson,  Leon 
Jourolmon,  and  W,  A.  Henderson  for  appel- 
lees. 

November  Q,  1002.    Dismissed  with  costs, 
per  stipulation. 
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*WiixiAM  K.  Vanderbilt  et  al,  Trustees  [666] 

et  al..  Plaintiffs  in  Error,  v.  Bird  S.  Coler, 

Comptroller,  etc.     [No.  110.] 

In  Error  to  the  Surrogate's  Court  of  New 
York  County,  State  of  New  York. 

Mr.  Chandler  P.  Anderson  for  plaintiffs  in 
error. 

Mr.  Jabish  HoUncs,  Jr.,  tot  defendant  in 
error. 

December  1,  1002.  Dismissed,  per  stipn- 
lation. 


Texaa  &  Pagoic  Railway  Company,  Plaits 

tiff  in  Error,  v,  Gbobob  R.   L.   Whiis. 

[No.  114.] 

In  Error  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit. 

Messrs.  John  F.  Dillon,  W.  B.  Pierce,  and 
D.  D.  Duncan  for  plaintiff  in  error. 

Mr,  John  L.  Rheppard  for  defendant  in  er> 
ror. 

December  3,  1902.  Dismissed  with  costs, 
on  authority  of  counsel  for  plaintiff  in  er- 
ror. 


Augustus  Burgdorf  et  al..  Plaintiffs  in  Er» 
ror,v.  United  States  to  the  use  of  thk 
Vermont  Marslb  Company.    [No.  7.] 
In  Error  to  the  Court  of  Appeals  of  th& 

District  of  Columbia. 
Messrs.  J.  J.   Darlington,  Calderon    Car^ 

lisle,  and  Wm.  G.  Johnson  for  plaintiffs  in 

error. 
Mr,  John  B.  Cotton  for  defendant  in  o^ 

ror. 
December  11.  1002.    Dt^mt^sed  with  costs^ 

on  motion  of  Mr.  William  G.  Johnson  for 

the  plaintiffs  in  error. 


Elias  F.  Barnes,  Appellant,  v.  District  of 

CoLUMniA.     [No.  401.] 

Appeal  from  the  Court  of  Claims. 

Messrs.  John  C.  Fay  and  J,  W%  Douglas9 
for  appellant. 

Afr.  A  ttomey  General  for  appellee. 

December  15,  1902.    Dismissed,  on  motion 
of  Mr,  John  C.  Fay  for  the  appellant. 
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QmORGE  B.  HoinrvL  et  aL,    Appellants,    v. 

Couirrr  Court  of  Barboub  County  et  aL 

[Na  287.] 

Appeal  from  the  Circuit    Court    of    the 
United  States  for  the  Northern  District  of 
Wert  Virginia. 
{€85]     •Messrs,  John,  H.  Holt  and  Melville  D. 
Po^  for  appellants. 

Mr.  Alstwi  G,  Dayton  for  appellees. 

December  15,  1902.  Dismissed,  clerk's 
eosts  to  be  paid  by  appellants,  per  stipula- 
tSon  of  counsel 


LnfQ    et   at.,   Appellants,   v.   United 
States  [No.  305.] ;  8at  On  ei  al,.  Appel- 
lants, V.  United  States  [No.  306.] ;  Kino 
DuNO,    Appellants,  ««•     United    Staus 
187  V.  8. 


[No.  367.] ;  Yee  Tot  ct  al..  Appellants,  v. 

United  States  [No.  368.] 

Appeals  from  the  District  Court  of  thft 
Upited  States  for  the  Northern  District  of 
New  York. 

Mr,  Attorney  General  for  appellee. 

No  counsel  for  appellants. 

June  25,   1002.    Docketed  and  dismissed^ 


Lee  Ah  Yin,  Appellant,  v.  United  States. 

[No.  411.] 

Appeal  from  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit. 

Mr,  Franklin  E,  Maokey  for  appellant. 

Attorney  General  for  appellee. 

October  0,  1002.    Dismissed  pursuant  to 
Buk28. 
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CASES 


ARGUED  ANB  DECIDED 


SUPREME  COURT 


OF  THB 


UNITED    STATES 


OOTOBEE  TERM,  1902. 


VoL  188. 


U.  S.,  Book  47— 2S. 


THE  DECISIONS 


OF  TBB 


Supreme  Court  of  the  United  States 


▲T 


OCTOBER  TERM,   1902. 


(1]  VOHN  KELLEY,  Plff.  m  Brr^ 

V, 

OLIVER  F.  BHOADS. 

(See  &  C  Seporter'e  ed.  1-10.) 

WfTcr  io  9iai€  eowrt — oonolutiifeneBt  of 
agreed  eiaiement  of  faote-~4nierMiaie 
eommeree — eiate  regulatton — taxation  of 
property  in  tratmt, 

1.  Tlie  Supreme  Cy>iirt  of  the  United  Statem 
ttaoQsh  bound  by  an  agreed  statement  of 
facts  when  reylewlng  the  judgment  of  a  state 
eonrt,  may  Inquire  whether  the  fa^ts  agreed 
npon  support  the  judgment. 

S.  A  flock  of  10,000  sheep,  which  la  being  drly- 
en  from  the  territory  of  Utah  by  a  direct 
route  across  the  state  of  Wyoming  to  the 
state  of  Nebraska  at  a  rate  of  about  9  miles 
per  day,  is  the  subject  of  interstate  com- 
merce, and  is  therefore  exempt  from  taxa- 
tion under  Wyo.  Laws  1895,  chap.  61,  au- 
thorizing the  taxipg  of  liye  stock  brought 
Into  the  state  for  grazing  purposes,  although 
the  sheep  may  while  actually  in  transit  haye 
been  permitted  incidentally  to  mxpport  them- 
aelyes  by  grazing  oyer  land  ^  *of  a  mile  In 
width,  and  might  haye  been  transported  by 
rail. 

[No.  93.] 

(Submitted    Vovemher    It,    1902.    Decided 
January  19,  190S, 

ON  WRIT  of  Error  to  the  Supreme  Ooort 
of  Uie  State  of  Wyoming  to  review  a 
idgment  which  affirmed  a  judgment  of  the 
latrict  Court  of  Laramie  County  in  favor 
defendant  in  a  suit  to  recover  back  cer- 
in  taxes.    Reveraed, 


See  same  case  below«  9  Wya  362,  63  Bm6. 
035. 


Statement  by  Mr.  Justice  Brows  i 
This  was  a  petition  originally  filed  in  th«- 
district  court  of  Laramie  county,  Wyo- 
nung,  by  Kelley  against  Rhoads,  county  as- 
sessor of  the  county  of  Laramie,  to  recover 
back  certain  taxes  to  the  amount  of  $250 
upon  a  flock  of  sheep  ow^ed  by  the  plain- 
tiff and  in  charge  of  a  shepherd  who  was 
driving  them  through  the  state  of  Wyom- 
ing, from  the  then  territoiy  of  Utah  to  the 
state  of  Nebraska. 

The  case  was  finally  presented  to  the  dis- 
trict court  upon  the  following  agreed  state- 
ment of  facts,  upon  which  the  court  entered 
judgmexit  *in  favor  of  the  defendant^  which[S] 
was  affirmed  by  the  supreme  court  of  the 
state  (9  Wya  352,  63  Pac.  935) : 

Agreed  Statement  of  Facts. 
1.  John  Kellcy  is  now,  and  was  at  aJl 
times  mentioned  in  the  petition  filed  herein,, 
a  cituBen  and  resident  of  the  state  of  Kan* 


2.  Oliver  F.  Rhoads  was  the  duly  elected,. 
q[ualified,  and  acting  coun^  assessor  of  the 
county  of  Laramie,  state  of  Wyoming,  from, 
the  7th  day  of  January,  a.  d.  1895,  until 
the  4th  day  of  January,  ▲.  d.  1S97. 

3.  Plaintiff  at  all  times  mentioned  in  the 
petition  herein  was  the  owner  of  the  sheep 
mentioned  in  said  petition,  and  that  said 
sheep  on  or  about  the  29th  day  of  October, 
A.  D.  1895,  were  in  the  county  of  Laramie,. 
in  charge  of  James  M.  Yeates,  the  agent  of 
the  j)lamtiff,  who  was  driving  and  trans- 


Nora. — On  wHtt  of  error  from  United  Btaiea 
preme  Court  to  »tate  courts — see  notes  to 
imblin  V.  Western  Land  Co.  87  L.  ed.  U.  S. 
J7;  Klpley  v.  Illinois,  42  L.  ed.  U.  B.  998; 
id  Be  Bnchanan,  89  L.  ed.  U.  8.  884. 
On  §tate  regulation  of  interstate  or  foreign 
mmerce    me  notes  to  Norfolk  A  W.  B.  Ca 

"Bv.  a. 


V.  Com.  (Va.)  18  L.  B.  A^  107 ;  McCanna  St  F. 
Co.  V.  Cltisens'  Trust  k  Surety  Co.  24  C.  C.  A.. 
13 ;  Batterman  v.  Westeni  U.  Teleg.  Co.  82  L. 
ed.  n.  8.  220;  Harmon  v.  Chicago,  87  L.  ed. 
U.  S.  216;  Cleveland,  C.  O.  &  St.  L.  B.  Co.  v. 
Backus,  88  L.  ed.  U.  S.  1041;  Postal  Teles. 
Cable  Go.  v.  Adams,  89  L.  ed.  U.  S.  811. 
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TOrtinf^  aaid  sheep  through  the  state  of 
Wyoming,  from  the  then  territory  of  Utah 
to  the  state  of  Nebraska. 

4.  In  driving  said  sheep  in  such  manner 
it  was  the  practice  of  the  person  in  charge 
Co  permit  tnem  to  spread  out  at  times  in 
the  neighborhood  of  a  quarter  of  a  mile,  and 
-while  so  being  driven  the  sheep  were  per- 
mitted to  graze  over  land  of  that  width. 
They  were  driven  in' some  instances  through 
large  pastures,  in  other  instances  through 
the  public  domain,  and  in  other  instances 
through  pastures  inclosed  by  fences.  While 
being  driven  from  the  western  boundary  of 
the  state  to  Pine  Bluffs  station,  they  were 
maintained  by  grazing  along  the.  route  of 
travel. 

5.  Said  sheep  were  dul^  returned  by 
plaintiff  for  tajuition  and  assessed  hy  the 
assessor  and  collector  of  taxes  for  the  year 

*  1895  in  the  county  of  Juab,  territory  of 
Utah. 

6.  On  the  29th  day  of  October,  a.  d. 
1895,  while  the  said  herd  of  sheep  were  in 
charge  of  the  agent  of  the  plaintiff  in  the 
county  of  Laramie,  state  of  Wyoming,  the 
defendant,  in  company  with  S.  «f.  Robb,  dep- 
iitr  sheriff,  of  Laramie  county,  Wyoming, 
collected  from  said  plaintiff's  agent  the  sum 
of  two  hundred  and  fifty  dollars  ($250), 
alleged  to  be  taxes  due  for  the  current  year 
1895,  and  that  before  the  collection  of  said 

C3]tax,  *upon  demand  for  the  payment  of  the 
same  by  the  said  defendant,  the  plaintiff's 
agent  refused  to  pay  the  same,  whereupon 
the  said  defendant  said  to  the  agent  of 
plaintiff  that  the  said  defendant  could  or 
would  take  enouffh  sheep  and  sell  them,  and 
from  the  proceeds  retain  the  said  amount 
of  two  hundred  and  fifty  dollars  ($250) 
with  costs;  whereupon  the  plaintiff's  agent 
to  prevent  the  seizure  and  sale  of  plain- 
tiff's property  and  the  damage  that  would 
thereby  accrue  to  plaintiff,  paid  the  said 
defendant  the  sum  of  two  hundred  and  fifty 
dollars  ($250). 

7.  It  was  a  fact*  and  defendant  had 
knowledge  of  the  fact  and  was  notified  by 
plaintiff's  agent,  that  said  herd  of  sheep 
was  being  driven  across  the  state  of  Wyo- 
ming to  Pine  Bluffs  station  for  the  purpose 
of  shipment,  and  that  the  same  were  not 
brought  into  the  state  for  the  purpose  of 
being  maintained  permanently  therein. 

8.  At  the  time  of  the  regular  assessment 
of  property  for  the  purpose  of  taxation  in 
the  county  of  Laramie,  in  the  year  1895, 
plaintiff  had  no  property  of  any  kind  what- 
ever in  the  coimty  of  Laramie^  or  in  the 
state  of  Wyoming. 

9.  At  the  time  the  assessment  of  prop- 
erty in  the  county  of  Laramie  for  the  year 
1895  was  equalized  by  the  board  of  equali- 

.  sation  of  the  county  of  Laramie,  plaintiff 
bad  no  notice  of  the  time  or  place  of  meet- 
ing of  said  board  .of  equalization,  or  that 
any  assessment  had  been  made  against  him 
for  any  purpose  whatever  within  the  state 
of  Wyoming  or  the  county  of  Laramie. 

10.  At  the  time  the  taxes  for  the  cur- 
rent year  1895  were  regularly  and  legally 
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levied  in  the  said  county  of  Laramie,  plain- 
tiff had  no  property  whatever  in  the  county 
of  Laramie  or  state  of  Wyoming. 

11.  Plaintiff  has  demanded  of  defendant 
a  return  to  him  of  the  amount  of  tax  so  col- 
lected from  plaintiff's  agent,  but  defendant 
refused  and  still  refuses  to  return  to  plain- 
tiff the  amount  so  collected. 

12.  The  time  consumed  in  driving  said 
sheep  from  the  western  boundary  of  the  • 
state  of  Wyoming  to  Pine  Bluffs  station,  in 
Laramie  county,  was  from  six  to  eight 
weeks,  and  bv  the  route  followed  the  cus- 
tance  traveled  was  about  500  miles. 

*13.  The  said  taxes  were  assessed,  levied,  [4] 
and  collected  by  the  defendant  without  the 
action,  authority,  or  assistance  of  the  board 
of  county  commissioners,  or  of  any  other 
officer  or  officers  of  Laramie  county. 

14.  The  said  property  so  owned  by  the 
plaintiff  had  not  been  regularly  assessed  in 
any  other  county  of  the  state  for  that  year, 
and  no  taxes  had  been  paid  thereon  in  any 
other  county  in  the  state. 

15.  That  for  the  purpose  of  shippinff  said 
sheep  it  was  not  necessary  that  they  should 
be  driven  into  the  state  of  Wyoming,  and 
that  the  railroad  over  which  they  were 
shipped  could  be  reached  from  the  point 
where  the  sheep  were  first  driven  by  travel- 
ing a  less  distance  than  was  necessary  to 
travel  from  the  place  where  they  were  first 
driven  to  any  point  in  the  state  of  Wyo- 
ming. 

16.  That  at  the  time  the  $250  was  paid 
to  the  defendant,  it  was  paid  without  any 
protest  other  than  appears  in  the  other 
paragraphs  of  this  agreed  statement  of 
facts. 

Mr.  Joslah  A.  Von  Orsdel  submitted 
the  cause  for  plaintiff  in  error: 

A  state  cannot  in  any  manner  interfere 
with  or  obstruct  interstate  commerce. 

Rorer,  Inter-State  Law,  p.  311;  Cooley» 
Taxn.  p.  62;  Black,  Const  Law,  167-186. 

The  neglect  of  Congress  to  legislate  on  the 
subject  m  interstate  commerce  does  not  give 
to  the  several  states  authority  to  regulate 
such  commerce. 

Rohhins  V.  Shelby  County  Tawing  DiaU 
120  U.  8.  489,  30  L.  ed.  694,  1  Inters.  Com. 
Rep.  45,  7  Sup.  Ct.  Rep.  592;  Leiay  v.  ffar- 
din,  135  U.  S.  150,  34  L.  ed.  146,  3  Inters. 
Com.  Rep.  36,  10  Sup.  Ct  Rep.  681;  Welton 
V.  Missouri,  91  U.  S.  275,  23  L.  ed.  347; 
BtHomnn  v.  Chicago  d  N.  W,  R.  Co.  125  U. 
S.  465,  31  L.  ed.  700,  1  Inters.  Com.  Rep. 
823,  8  Sup.  Ct.  Rep.  689,  1062. 

Interstate  commerce  unbraces  all  the 
means  of  transportation  commonly  used  in 
transferring  property  from  one  state  or 
country  to  another. 

Pensaoola  Teleg.  Co.  v.  Western  U.  Teleg. 
Co.  96  U.  S.  1,  24  L.  ed.  708. 

Before  the  property  of  plaintiff  in  error  in 
this  case  could  have  been  taxed  by  the  au- 
thorities of  Wyoming,  the  property  in  ques- 
tion must  have  become  identified  and  incor- 
porated with  the  property  of  the  state. 

Brown  v.  Maryland,  12  Wheat  419,  6  L. 
ed.  678;  Rohbins  v.  Shelby  County  Tawing 
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Diat.  120  U.  8.  489,  30  L.  ed.  604,  1  Inters. 
Com.  Rep.  45,  7  Sup.  Ct  Rep.  592;  Brown 
V.  Houston,  114  U.  8.  622,  630,  20  L.  ed.  257, 
260,  5  8up.  Ct  Rep.  1091;  KelUy  ▼.  Rhoads, 
7  Wyo.  237,  39  L.  R.  A.  594,  51  Pac.  593; 
Woodruff  ▼.  Parham,  8  Wall.  123,  19  L.  ed. 
382;  CrandaU  t.  Nevada,  6  Wall.  35,  18  L. 
ed.  746;  Almy  r,  Calif omia,  24  How.  169,  16 
L.  ed.  644;  Welton  y.  Missouri,  91  U.  S.  276, 
23  L.  ed.  347 ;  8t.  Louis  v.  Wiggins  Ferry  Co. 
11  WaU.  423,  20  L.  ed.  192;  Hays  y.  Paeiflo 
Mail  8.  8.  Co.  17  How.  696,  16  L.  ed.  254. 

There  ia  an  Implied  license  permitting  all 
citizens  alike  to  use  for  grazing  the  public 
domain  of  the  United  States. 

Buford  ▼.  Houtz,  133  U.  8.  320,  33  L.  ed. 
618,  10  Sup.  Ct  Rep.  305. 

Mr.  Willis  Van  BeTanter  submitted  the 
cause  for  defendant  in  error.  Mr.  W.  R. 
8toll  was  with  him  on  the  brief. 

The  statute  of  the  state  of  Wyoming  re- 
quiring live  stock  brought  into  the  state  for 
the  purpose  of  being  grazed,  to  be  taxed,  is 
not  in  violation  of  the  commerce  clause  of 
the  Constitution  of  the  United  States. 

Kelley  ▼.  Rhoads,  7  Wyo.  237,  39  L.  R.  A. 
694,  51  Pac.  693;  and  cases  there  cited. 

It  is  incumbent  upon  the  party  who  com- 
plains of  error  in  the  determination  of  a 
matter  of  fact  in  the  trial  court  to  disclose 
by  the  re^rd  that  the  determination  of  the 
fact  as  found  by  the  trial  court  was  at  least 
palpably  contrary  to  the  evidence  in  the  case. 

Marshall  ▼.  Rugg,  6  W^o.  270,  33  L.  R.  A. 
679,  44  Pac.  700,  45  Pac.  486. 

A  state  statute  authorizing  the  levyin^^  of 
a  tax  upon  live  stock  which  are  broueht  into 
the  state  for  a. purpose  similar  to  uie  pur- 
pose for  which  live  stock  are  maintained 
therein — as,  for  instance,  for  grazing,  or  for 
the  purpose  of  being  fed — is  not  an  unconsti- 
tutional statute;  and  the  tax  is  a  valid  tax, 
notwithstanding  the  fact  that  the  live  stock 
may  have  been  brought  into  the  state  for  a 
abort  period  of  time,  or  may  have 
been  drrven  into  or  through  the  state  *'on 
foot"  or  were  "through  cattle,"  or  were  ulti- 
mately designed  for  shipment  into  another 
state. 

Myers  y.  Baltimore  County,  83  Md.  386,  34 
L.  R.  A.  309,  35  Atl.  144;  Waggoner  y. 
Whaley,  21  Tex.  Civ.  App.  1,  60  8.  W.  163; 
Prairie  Cattle  Co.  y.  Williafnson,  6  Okla. 
488,  49  Pac.  937 ;  Collins  v.  Chreen,  10  Okla. 
244,  62  Pac.  813;  Lasater  y.  Qreen,  10 
OkXsL  336,  62  Pac.  816;  Halff  y.  Qreen^ 
10  Okla.  338,  62  Pac.  816;  Russell  T.  Qreen, 
10  Okla.  340,  62  Pac.  817. 


Mr.  Justice  Brown  delivered  the  opin* 
ion  of  the  court: 

This  case  resolves  itself  into  the  single 
question  whether  the  property  of  the  plain- 
tilT  was  engaged  in  interstate  commerce  to 
such  an  extent  as  to  be  exempt  from  taxa- 
tion by  the  state  of  Wyoming,  through 
which  it  was  being  transported. 

The  statute  of  the  state  upon  this  sub- 
ject (Laws  1806,  chap.  61)  is  as  follows: 

''Sec.  1.  All  live  stock  brought  into  this 
state  for  the  purpose  of  being  grazed  shall 
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be  taxed  for  the  fiscal  year  during  which  it 
shall  have  been  brought  into  the  state. 

''Sec.  2.  Assessors  are,  for  the  purpose  of 
enforcing  this  act,  *hereby  vested  with  the  [6) 
powers  and  charged  with  the  duties  vested 
in  and  conferred  upon  other  officers  for  the 
collection  of  taxes. 

"Sec.  3.  It  shall  be  the  duty  of  the  assess- 
ors in  the  several  counties  to  levy  and 
immediately  collect  the  taxes  as  provided 
for  in  this  act>  as  soon  as  live  stock  is 
brought  into  their  counties  to  graze,  and  to 
pay  without  delay  such  sums  to  the  treas- 
urers of  their  respective  counties. 

"Sec.  4.  Whenever  the  owner  oi  any  live 
stock  upon  which  a  tax  has  been  levied,  as 
provided  in  this  act,  shall  refuse  to  immedi- 
ately pay  the  amount  of  such  tax  to  the  as- 
sessor who  levied  it,  such  assessor  shall  pro- 
ceed fortiiwith  to  collect  such  tax,  as  pro- 
vided by  law  for  the  collection  of  delin- 
quent taxes  on  other  kinds  of  personal  prop- 
erty." 

The  question  to  be  determined,  then,  ia 
whether    the    stock    of    the    plaintiff    waa 
brought  into  the  state  for  the  purpose  of 
being  graced  at  the  time  it  was  assessed  for 
taxation.    This  question  must  be  answered' 
by  the  agreed  statement  of  facts.    Whila* 
this  statcmnent  is  binding  upon  this  court, 
as  well  as  the  state  courts,  different  infer- 
ences may  be  drawn  from  these  facts  as  to« 
the  applicability  of  the  state  statute.    Had 
the  state  court  found  directly  the  ultimate 
fact  that  these  sheep  were  brought  into  tho- 
state  for  the  purpose  of  beinff  grazed,  such 
finding  might  nave  bound  us,  out,  under  the- 
facts  actually  found  or  agreed  upon,  we  are- 
at  liberty  to  inquire  wh^er  the^  support- 
the  judgment    Harrison  v.  Perea,  168  U- 
8.  311,  42  L.  ed.  478,  18  Sup.  Ct  Rep.  120^ 

The  law  upon  this  subiect,  so  far  as  it 
concerns  interfoence  with  interstate  com- 
merce, is  settled  by  several  cases  in  this 
court,  which  hold  that  property  actually  tn 
transit  is  exempt  from  local  taxation,  al- 
though if  it  be  stored  for  an  indefinite  time 
during  such  transit  at  least  for  other  than 
natural  causes  or  lack  of  facilities  for 
immediate  transportation,  it  may  be  law- 
fully assessed  oy  the  local  authorities. 
8tate,  Detmold,  Prosecutor,  y.  Engle,  34 
N.  J.  L.  426;  8tandard  Oil  Co.  r.  Bachelor, 
89  Ind.  1;  Burlington  Lumber  Co.  y.  WiU 
letts,  118  ni.  669,  9  N.  E.  254. 

The  first  case  in  which  the  question  arose 
is  that  of  Brown  v.  Houston,  114  U.  8.  622, 
29  L.  ed.  257,  6  Sup.  Ct  Rep.  1001,  in  which 
it  was  held  that  coal  mined  in  Pennsyl- 
vania and  sent  by  water  to  New  Orleans  to 
be  *so]d  in  the  open  market  there  on  account [6] 
of  the  owners  in  Pennsylvania,  and  lying  at 
New  Orleans  in  flatboats  for  sale,  became 
intermingled,  on  its  arrival  there,  with  the 
general  property  of  the  state,  and  was  sub- 
ject to  taxation  under  the  general  laws  of 
Louisiana,  although  it  might  have  been, 
ifter  arrival,  sold  from  the  vessel  on  which 
the  transportation  was  made,  without  be- 
ing landed,  and  for  the  purpose  of  being 
tfi£en  out  of  the  country  by  a  vessel  bound 
to  a  foreign  port    The  case  was  affirmed  in 
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J^itUhurg  d  8.  Coal  Co.  y.  Bates,  156  U.  S. 
•577,  39  L.  ed.  5p8,  6  Inters.  Ck)m.  Rep.  30, 
15  Sup.  CL  Re^.  415,  which  differed  from 
the  fonner  only  in  the  faet  that  the  eoal  did 
«ot  reach  New  Orleans,  the  port  of  desti- 
nation,  but  wajs  still  on  the  Mississippi  river, 
"9  miles  above  Baton  Rouge,  where  it  was 
held  for  sale.  It  appeared  that  the  boats 
were  held  subject  to  the  orders  of  plaintiff 
to  be  naviffated  to  such  plaoe  or  places  as 
he  might  deem  cenvenient  or  advantageous 
to  the  trade  in  which  he  was  engaged. 

In  Coe  V.  Errol,  116  U.  8.  617,  20  L.  ed. 
715,  6  Sup.  Ct.  Rep.  475,  it  was  held  that 
Hogs  cut  m  New  Hampshire,  which  were 
liauled  down  to  the  town  of  Errol,  on  the 
Androscoggin  river  in  that  state,  to  be 
"thence  floated  down  the  river  to  Lewiston, 
Haine,  and  were  awaiting  a  convenient  op- 
^rtunity  for  such  transportation,  were 
-still  a  part  of  the  general  mass  of  proper^ 
<of  the  state,  liable  to  taxation,  if  taxed  in 
the  usual  way  in  which  such  property  was 
taxed  in  that  state.  It  was  a  stipulated 
fact  that  the  timber  thus  cut  had  lain  over 
>one  season,  bein^  about  a  year,  in  the  And- 
roscoggin river  in  that  state,  either  in  Er- 
rol, Dummer,  or  Milan ;  and  that  other  tim- 
^her  referred  to  in  the  petition  as  having 
been  cut  in  Maine  had  lain  over  in  ErroJ 
-since  the  spring  or  summer  before  the  taxa- 
'tion.  The  Question  is  thus  stated  by  Mr. 
Justice  Bradley:  "Are  the  products  of  a 
^atate,  though  intended-  for  exportation  to  an- 
«other  state,  and  partially  prepared  for  that 
jpurpose  by  being  deposited  at  a  place  or 
wort  of  shipment  within  the  state,  liable  to 
\be  taxed  like  other  property  within  the 
«UteT''  Said  he:  ''There  must  be  a  point 
^  time  when  they  cease  to  be  governed  ex- 
^4isively  by  the  domestic  law,  and  begin  to 
%e  governed  and  protected  by  the  national 
Haw  of  commercial  regulation,  and  that  mo- 
ment seems  to  us  to  be  a  legitimate  one  for 
I7]thi8  purpose,  in  whi<^  *they  commence  their 
final  movement  for  transportation  from  the 
state  of  their  origin  to  tbat  [the  state]  of 
their  destination.  .  .  .  Until  then  it  is 
reasonable  to  regard  them  as  not  only  with- 
in the  state  of  their  origin,  but  as  a  part 
mi  the  general  mass  of  property  of  that 
•state,  subject  to  its  jurisdiction,  and  liable 
rto  tajcation  there." 

The  substance  of  these  cases  is  that,  while 
4he  property  is  at  rest  for  an  indefinite  time 
^waiting  transportation,  or  awaiting  a  sale 
mt  its  place  of  destination,  or  at  an  inter- 
snediate  point,  it  is  subject  to  taxation.  But 
df  it  be  actually  in  transit  to  another  state, 
it  becomes  the  subject  of  interstate  com- 
4neroe,  and  is  exempt  from  local  assessment. 

We  place  no  reliance  upon  the  fact  in  this 
^ase  that  plaintiff's  sheep  had  been  duly  re- 
:turned  for  taxation,  and  assessed  for  the 
vtaxes  of  1895  in  the  territory  of  Utah, 
csinoe,  although  this  may  have  some  bearing 
tupoB  the  equities  of  Uie  case,  it  was  2le- 
«elared  in  Ooe  v.  Errol  to  have  no  signifl- 
•esnee  as  a  matter  of  law. 

The  question  turns  upon  the  parpose  for 
^rbich  the  sheep  were  driven  into  the  state. 
If  for  the  purpose  of  being  grazed,  they  are 


expressly  within  the  1st  section  of  the  acL 
But  if  for  the  purpose  of  being  driven 
through  the  state  to  a  market,  they  would 
be  exempt  as  a  subject  of  interstate  com- 
merce, thouffh  they  might  incidentally  have 
supported  uemselves  in  j^azing  while  ac- 
tually in  transit.  We  think  the  question  is 
sufficiently  answered  by  the  statement  of 
facts,  from  which  it  appears  (3)  that  the 
sheep  were  in  charge  of  plaintiff's  agent, 
"who  was  driving  and  transporting  said 
sheep  through  said  state  of  Wyoming,  from 
the  then  territory  of  Utah  to  the  state  of 
Nebraska."  (4)  "While  being  driven  from 
the  western  boundaiy  of  the  state  to  Pine 
Bluffs  station,  on  the  eastern  boundaiy,  they 
were  maintained  by  grazing  along  the  route 
of  travel."  (7)  "It  was  a  fact»  and  de- 
fendant had  knowledge  of  the  fact  and  was 
notified  by  plaintiff's  agent,  that  said  herd 
of  sheep  were  being  driven  across  the  state 
of  Wyoming  to  Pine  Bluffs  station  for  the 
purpose  of  shipment,  and  that  the  same 
were  not  brought  into  the  state  for  the  pur- 
pose of  beins  maintained  permanently 
there."  (12)  "The  time  consumed  in  driv- 
ing *said  sheep  from  the  western  boundary  [8 J 
of  the  state  of  Wyoming  to  Pine  Bluffs  sta- 
tion, in  Laramie  county,  was  from  six  to 
eight  weeks  and  by  the  route  followed  the 
distance  traveled  was  about  500  miles." 

It  thus  appears  that  the  only  purpose 
found  for  which  this  herd  of  sheep  was  be- 
ing driven  across  the  state  was  for  ship- 
ment, and  the  agreed  statement  wholly  fails 
to  show  that  they  were  detained  at  any 
place  within  the  otate  for  the  purpose  of 
ffrazicff,  or  otherwise.  As  they  consumed 
from  BIX  to  eight  weeks  in  traveling  about 
500  miles,  or,  as  the  supreme  court  found, 
at  the  rate  of  about  9  miles  p^  day,  it  does 
not  even  appear  thajt  they  loitered  unnec- 
essarily on  the  way.  As  they  required  sus- 
tenance on  the  journey,  and  could  obtain 
it  only  by  grazing,  it  would  appear,  though 
there  is  no  testimony  upon  that  point,  that 
they  could  hardly  have  been  driven  more 
rapidly  without  a  loss  of  flesh  during  the 
transit.  The  only  evidence  as  to  the  man- 
ner in  which  such  grazing  was  conducted  is 
contained  in  the  fourth  stipulation:  "In 
driving  said  sheep  in  such  manner  it  was 
the  pr&ctice  of  the  person  in  charge  to  per- 
mit them  to  spread  out  at  times  in  the 
neighborhood  of  a  quarter  of  a  mile,  and 
while  being  so  driven  the  sheep  were  per- 
mitted to  graze  over  land  of  that  width. 
They  were  driven,  in  some  instances, 
through  large  pastures,  in  other  instances 
through  the  public  domain,  and  in  other  in- 
stances through  pastures  inclosed  by 
fences."  Considering  that  the  herd  num- 
bered about  10,000  sheep,  and  were  moved 
eastward  ajt  the  rate  of  9  miles  a  day,  it 
does  not  seem  as  though  the  fact  that  they 
were  permitted  to  graze  over  a  width  of  a 
quarter  of  a  mile  was  evidence  of  any  un- 
necessajry  delay ;  and  while  the  owner  would 
undoubtedly  be  liable  for  any  damage  done 
to  pasturage  en  route,  there  is  no  ^dence 
at  all  that  the  transit  of  the  sheep  was  de- 
layed for  the  purpose  of  grazing  while  gf>- 
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iK^  through  the  state.  Bearing  in  mind 
that  the  weight  of  all  the  previous  cases  in 
this  court  has  been  laid  upon  the  fact  of  an 
indefinite  delay,  awaiting  transportation 
at  the  commencement  of  the  journey,  or 
awaiting  sale  or  delivery  at  its  termination 
tlie  facts  of  this  case  fail  completely  to 
bring  it  within  those  authorities.  The  fact 
[0]that  the  sheep  may  not  *have  lost  flesh,  or 
may  even  have  gained  flesh,  during  their 
transit  through  the  state,  is  impertinent,  un- 
less the  primary  purpose  of  their  being 
driven  there  was  for  erasing. 

It  is  true  that  the  uieep  might  have  been 
transported  by  rail  from  l^h  to  Pine 
Bluffs,  but  the  statement  fails  to  show 
whether  that  course  would  have  been  more 
or  less  expensive  than  the  one  adopted.  It 
is  clear  that  the  owner  had  the  right  to 
avA>il  himself  of  such  means  of  transporta- 
tion as  he  preferred,  and  in  estimating  the 
probable  cost  he  was  at  liberty  to  consider 
the  fact  that  he  was  licensed  to  make  use 
of  the  public  lands  of  the  United  States, 
without  charge,  for  the  sustenance  of  his 
sheep.  Buford  v.  Houta,  133  U.  S.  320,  33 
L.  ed.  618,  10  Sup.  Ct.  Rep.  305.  Why  he 
shipped  them  by  rail  from  Pine  Bluffs  is 
not  explained,  but  it  seems  quite  probable 
that  it  wa«  due  to  the  fact  that  the  public 
lands  in  Nebraska  had  been  so  far  taken  up 
that  the  sheep  would  not  be  able  to  obtain 
.  suflicient  nourishment  if  they  were  driven 
through  that  state.  We  do  not  deny  thai 
it  may  have  been  plaintiff's  intention  not 
only  to  graze,  but  to  fatten,  his  sheep  while 
«»  route  through  Wyoming.  Indeed,  we  may 
suspect  it,  but  Uiere  is  nothing  in  the  agreed 
statement  of  facts  to  justify  that  inference. 
While  the  I5th  finding  states  that  for  the 
purpose  of  shipping  said  sheep  it  was  not 
necessary  that  the^  should  be  driven  into 
the  state  of  Wyoming,  and  that  they  might 
have  been  shipped  on  the  railroad  much  far- 
ther west  than  Pine  Bluffs  station,  that 
finding  really  resolves  itself  back  to  the 
proposition  already  stated,  that  the  own- 
er or  h!ls  shepherd  was  at  liberty  to  choose 
his  own  method  of  transportation,  and  as 
he  took  a  direct  route  tn rough  the  state, 
deviating  neither  to  the  right  nor  to  the 
left,  and  traveled  as  rapidly  as  a  due  re- 
gard for  the  condition  of  his  flock  permitted, 
we  think  there  could  be  no  fair  inference 
from  these  facts  that  the  sheep  were  intro- 
duced into  the  state  for  the  purpose  of 
grazing. 

There  is  another  consideration  worthy  of 
attention,  and  that  is  that  the  right  which 
the  state  of  Wyoming  had  to  tax  this  prop- 
erty might  have  been  exercised  in  every 
state  through  which  the  sheep  were  driven. 
In  this  particular  case  it  would  appear 
that  they  were  shipped  at  Pine  Bluffs,  but 
they  might  with  equal  propriety  have  been 
(10]  driven  through  Nebraska  and  *Iowa  before 
reaching  their  flnal  destination.  Indeed, 
I  3  of  the  act;  which  provides  "it  shaJl  be 
the  duty  of  the  assessors  in  the  several 
counties  to  levy  and  ii&mediately  collect 
taxes  as  provided  for  in  this  act,  as  soon  as 
live  stock  is  brought  into  their  counties  to 
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graze,"  leaves  it  iui  open  mwrtioM 
these  taxes  may  not  nave  Deeo  assesaed  im 
every  county  tkrough  wiiieh  these  sheep 
were  driven. 

The  judgment  of  th§  Supreme  Court  of 
Wyoming  %»  therefore  reversed,  and  the  case 
remanded  to  that  court  for  further  proceed- 
ings not  inconsistent  witli  this  opinion. 


PAUL  0.  WEBER,  Plff.  in  Brr^ 

CHARLES  ROGAN. 

(Bee  8.  C  Reporter's  ed.  10-14.) 

Error   to  etate   court — Federal   queetiof^-^ 
whien  raised  in  time, 

A  Federal  qaestlon  Is  raised  too  late  to  confer 
Jurisdiction  on  the  Sapreme  Court  of  the 
United  States  to  review  the  Judgment  of  a 
state  court,  where  It  is  first  suggested  upon 
application  for  a  rehearing  after  the  flnal  d^ 
clslon  of  the  highest  state  court. 

[Na  107.] 

Submitted  December  1,  1902.    Deoided  Jtuh 

uary  19,  190S, 

IK  ERROR  to  the  Supreme  Court  of  the 
State  of  Texas  to  review  a  decree  which 
refused  a  writ  Of  mandamus  to  compel  the 
commissioner  of  the  general  land  office  of 
that  state  to  award  to  the  petitioner  certain 
sections  of  the  public  school  lands.  Die- 
mieeed. 

See  same  cajse  below,  94  Tex.  62,  54  8.  W. 
1016,  55  S.  W.  559,  57  S.  W.  940. 


Statement  by  Mr.  Justice  Brown  i 
This  was  an  original  petition  filed  in  the 
supreme  court  of  Texas  by  the  plaintiff  in 
error,  Weber,  against  Charles  Rogan,  com- 
missioner of  the  general  land  office  of  the 
state,  praying  for  a  writ  of  mandamus  di- 
recting such  commissioner  to  award  to  the 
petitioner  two  isolated  and  detached  sec- 
tions of  the  public  school  lands,  situated  re- 
spectively in  Polk  and  Jefferson  counties, 
in  the  state  of  Texas. 

*The  petitioner  alleged  in  substance  that[lll 
on  August  11,  1899,  l^ing  desirous  of  pur- 
chasing'such  lands,  he  applied  to  the  com- 
missioner for  the  same  at  the  price  fixed  by 
law,  $1  per  acre,  and  otherwise  fullv  com- 
plied with  the  terms  of  sale  offered  by  law 
authorizing  him  to  become  the  purchaser: 
that  the  commissioner  refused  and  rejected 
his  applications,  for  the  reason  that  the  two 
sections  applied  for  had  theretofore  been 
classified, — ^the  first  as  timber  land,  and  the 
second  as  grazing  land,  to  neither  of  which 
the  law  was  applicable, — and  could  not  be 
purchased  under  the  law  in  force  at  the 
date  of  the  application   for  $1   per    acre, 

Note. — On  ioriit  of  error  from  Unitedrstatee 
Supreme   Court   to  ttete  courts — see   notes   to . 
Hamblln  v.  Western  Lend  Co.  87  L.  ed.  IT.  8. 
267;   Klpley  v.   Illinois,  42  L.  ed.  U.   8.  998, 
and  Be  Buchanan,  89  L.  ed.  U.  8.  884. 
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though  Buch  gruAuft  and.tiinher  lands  were 
isolated  and  detached  from  other  public 
lands,  and  were  situated  in  counties  organ- 
ized prior  to  January  t,  1876,  and  that 
there  was  no  law  under  which  the  petition- 
er could  have  lawfully  awarded  to  him  the 
two  said  sections  at  $1  per  acre.  Petition- 
er admitted  that  said  two  sections  were 
classified  by  the  commissioner,-— one  as  tim- 
ber land  and  the  other  as  gracing  land, — 
but  aTerred  that  such  classification  wm  of 
no  force  or  effect  because  the  proyisions  of 
the  law  requiring  lands  belonging  to  the 
public  school  fund  to  be  classified  did  not 
relate  or  apply  to  isolated  and  detached  seo- 
tions,  or  fractions  of  sections  of  such  lands, 
situated  in  counties  organized  prior  to  Jan- 
uary 1,  1876,  but  that  the  price  of  said 
lands  was  at  that  time  fixed  by  law  at  $1 
per  acre,  irrespective  of  any  classification 
made  of  said  lands  either  before  or  after 
the  time  th^  beeame  isolated  and  detached. 
Tliat  by  application  to  the  commissioner 
and  depositing  with  the  treasurer  of  the 
state  the  amount  due 'therefor,  he  became 
the  purchaser  of  said  two  sections,  and  the 
commissioner  was  without  authorily  to 
withhold  from  him  said  lands. 

Upon  this  petition  the  case  was  sub- 
mitted upon  briefs  and  oral  arguments  to 
the  supreme  courts  which  awarded  a  man- 
damus (94  Tex.  82,  54  8.  W.  1016),  subse- 
quently granted  a  rehearing  (94  Tex.  67, 
66  S.  W.  669),  and  upon  such  rehearing 
filed  an  opinion  refusing  the  writ  (94  Tex. 
67,  67  8.  W.  940). 

Whereupon  petitioner  applied  for,  and  was 
granted  a  writ  of  error  from  this  court,  and 
assigned  as  error  that  the  state  had  offered 
to  sell  all  isolated  and  detached  sections 
[12] and  fractions  *of  sections  of  public  school 
lands  situated  in  counties  organised  prior  to 
January  1,  1876,  at  $1  per  acre;  that  this 
offer  by  the  state  was  accepted  by  the  peti- 
tioner, and  that  such  acceptance  consti- 
tuted a  contract  between  the  state  and  the 
purchaser,  and  that,  by  holding  that  the 
commissioner  of  the  land  office  might  de- 
cline to  award  the  petitioner  the  lands  ap- 
plied for,  the  court  gaye  a  construction  to 
the  statute  which  impaired  the  obligation  of 
such  contract. 

Mr,  F.  OKarlee  Hvme  submitted  the 
cause  for  plaintiff  in  error.  Mr,  M,  B.  £to- 
herg  was  with  him  on  the  brief: 

In  reviewing  the  judgment  of  a  state  court 
this  court  is  not  limited  to  a  mere  considera- 
tion of  the  language  used  in  the  opinion  of 
the  state  court,  but  may  examine  and  deter- 
mine what  is  the  real  substance  and  effect  of 
the  decision ;  and  should  this  court  find  that 
the  effect  of  such  decision  is  to  give  such 
force  to  subsequent  legislation  as  to  impair 
contracts  made  under  former  legislation, 
then  a  Federal  question  is  presented,  of 
which  this  court  will  take  jurisdiction. 
•  McCullough  v.  Virginia,  172  U.  S.  102,  43 
L.  ed.  382,  19  Sup.  Ct  IU»>.  134;  Houston  d 
864 


T.  O.  R.  Co.  v.  re«w,  177  U.  8.  74,  44  L.  ed. 
679,  20  Sup.  C!t.  Rep.  646. 

The  Federal  question  in  this  ease  wa» 
properly  and  seasonably  raised  and  pre- 
sented in  the  trial  court,  and  decided  ad* 
versely  to  plaintiff  in  error. 

MalUtt  y.  North  Carolina,  181  U.  8.  691^ 
46  L.  ed.  1017,  21  Sup.  Ct  Rep.  730. 

Mr,  O.  X.  Bell  submitted  the  cause  for 
defendant  in  error: 

No  Federal  question  is  involved,  nor  ha» 
there  been,  by  the  construction  placed  upon 
the  statute  by  the  supreme  court  of  the 
state,  any  impairment  of  the  obligation  of  m. 
contract  between  Weber  and  the  state. 

Caperton  v.  Bowyer,  14  Wall.  216,  20  L. 
ed.  882;  Steinea  y.  Franklin  County,  14 
Wall.  16,  20  L.  ed.  846;  New  OrleanM  Waier^ 
worka  Co.  v.  Louisiana  Sugar  Ref,  Co,  126- 
U.  S.  29,  31  L.  ed.  612,  8  Sup.  Ct  Rep.  741; 
Duggtr  v.  Booook,  104  U.  8.  696,  26  L.  ed. 
846. 

The  only  question  raised  or  decided  in  the 
state  court  was  as  to  the  cbnstruction  of  a 
statute  of  the  state. 

Phtmiw  Ina,  Co,  r.  Treasurer,  11  WalL 
204,  sub  nom,  Phaenia  Ins,  Co,  r.  Oardiner,. 
20  L.  ed.  112;  Tasfoo  d  M.  VaUey  R.  Co,  ▼. 
Adams,  180  U.  8.  41,  46  L.  ed.  416,  21  Supu 
Ct  Rep.  266. 

The  true  interpretation  of  aiiy  statute 
passed  by  a  state  for  a  purpose  specified,  and 
the  acts  which  will  be  justified  under  the 
statute,  are  matters  whieh  lie  exclusively 
within  the  determinatioo  of  the  highest 
court  of  the  state. 

Aioardi  v.  Alahamaj  19  Wall.  636,  22  U 
ed.  216;  Congdon  v.  Goodman,  2  Blade,  674,. 
17  L.  ed.  267;  Orand  Oulf  R,  d  Bkg,  Co.  y. 
Marshall,  12  How.  166,  13  L.  ed.  938;  Cen' 
trai  Land  Co.  v.  Laidley,  169  U.  8.  103,  4^ 
L.  ed.  91,  16  Sup.  Ct  Rep.  80. 

Where  a  party  claims  below  wholly  in  yir> 
tue  of  the  laws  of  the  state,  and  the  highest 
court  of  the  state  decides  that  under  theie 
laws  the  claimant  has  no  case,  no  writ  of  ei^ 
ror  lies  here. 

Worthy  v.  Moors  County,  9  Wall.  611^ 
sub  nom.  Worthy  y.  Barrett,  19  L.  ed.  666; 
Mississippi  d  M.  R.  Co.  v.  MoClura,  10  WalL 
611,  19  L.  ed.  997. 

This  eourt  cannot  entertain  jurisdiction  of 
a  case  from  a  state  court  because  the  judg^ 
ment  of  that  court  impairs,  or  fails  to  giv» 
effect  to,  a  contract 

Kno»  y.  EsDohange  Bank,  12  WalL  379,  2(^ 
L.  ed.  414. 

In  order  to  come  within  the  provisions  of 
the  Constitution  of  the  United  States,  which 
declares  that  no  state  shall  pass  any  law  im- 
pairing the  obligations  of  contracts,  not  only- 
must  the  obligations  of  a  contract  have  been 
impaired,  but  it  must  have  been  impaired  by 
some  act  of  the  legislative  power  of  the 
state,  and  not  by  a  decision  of  its  judicial 
department  only. 

Central  Land  Co,  v.  Laidley,  169  U.  Bw 
103,  40  L.  ed.  91,  16  Sup.  Ct  Rep.  80. 

If  there  was  a  Federal  question  it  was  not . 
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raised  and  presented  bgr  the  complaining 
party,  and  no  reference  thereto  waa  made 
until  the  motion  lor  rehearing. 

Smith  y.  Hunter,  7  How.  740,  12  L.  ed. 
895 ;  Orand  Chilf  R.  d  Bkg.  Co,  ▼.  Marshall, 
12  How.  166,  13  L.  ed.  938;  Hamilton  Mfg. 
Co.  ▼.  Ma89aohu9eit9,  6  Wall.  632,  18  L.  ed. 
904;  Bohuyl&r  Nat,  Bank  ▼.  Bollong,  150  U. 
S.  85,  37  L.  ed.  1008,  14  Sup.  C.  Rep.  24; 
MaUett  T.  North  Carolina,  181  U.  S.  689,  45 
L.  ed.  1015,  21  Sup.  Ct.  Rep.  730;  Eastern 
Bldg.  d  L.  Auo.  v.  Welling,  181  U.  S.  47, 
45  L.  ed.  739,  21  Sup.  Gt.  Rep.  531;  Tamer 
Y.  Riehardaon,  180  U.  8.  87,  45  L.  ed.  438,  21 
Sup.  Ct.  Rep.  295;  Meyer  y.  Richmond,  172 
U.  S.  82,  43  L.  ed.  374,  19  Sup.  Ct  Rep.  106. 

The  allowance  of  the  writ  of  error  upon 
the  ground  stated  In  tlM  application  therefor 
is  not  conduBive  to  show  that  a  Federal 
question  was  raised  in  the  case. 

Caperton  y.  Bowyer,  14  Wall.  216,  20  L. 
ed.  882;  Powell  y.  Bruneujiek  County,  150 
U.  S.  439,  37  L.  ed.  1136,  14  Sup.  Ct.  Rq>. 
166. 

Mr.  Justice  Brown  d^yered  the  opin- 
ion of  the  court: 

At  the  time  the  petitioner  made  his  appli  * 
cations  to  the  commissioner  of  the  lana  of- 
fice for  the  purchase  of  these  lands,  the  fol- 
lowing law  was  in  force  (2  Batt's  Rey. 
Stat  art  4218y)  i 

'^The  commissioner  of  the  general  land  of- 
fice may  withhold  from  lease  any  agrieal- 
tural  lands  necessary  for  the  nurnoee  of  set* 
tlcment  and  no  ajnricultural  lanas  shall  be 
leased  if,  in  the  judgment  of  the  ocxnmis- 
sioner,  they  may  be  in  immediate  demand 
for  settlement,  but  such  lands  shall  be  held 
for  settlement  and  sold  to  the  actual  set- 
tlers only,  under  the  proyisions  of  this 
chapter;  and  all  sections  and  fractions  of 
sections,  in  all  counties  organized  prior  to 
the  Ist  day  of  January,  1875,  except  £1 
Pa»o,  Presidio,  and  Pecos  counties,  which 
sections  are  isolated  and  detached  from  other 
public  lands,  may  he  eold  to  any  purchaser, 
Qzcept  to  a  corporation,  without  actuail  set- 
tlement, at  $1  per  acre,  upon  the  same 
terms  as  other  public  lands  are  sold  under 
the  provisions  of  this  chapter."  Acts  1897, 
chap.  129. 

The  supreme  court  held  that  the  determi- 
nation of  the  case  depended  upon  the  ques- 
tion whether  it  was  made  by  this  law  the 
imperative  duly  of  the  commissioner  of  the 
land  office  to  sell  all  isolated  and  detached 
[13]seeti0ns  and  parts  of  sections  *of  the  pubUe 
free  school  lands  to  the  first  applicant 
without  regard  to  their  classification;  and 
that  that  construction  depended  upon  the 
question  whether  the  words  ''may  be  sold 
to  any  purchaser"  implied  a  discretion  in 
the  commissioner  to  refuse,  or  was  to  be  un- 
derstood as  equivalent  to  "shall,"  which 
would  imply  a  duty  upon  the  part  of  the 
commissioner  to  ^ell  to  any  purchaser  at  the 
price  fixed,  of  $1  per  acre.  At  first  the 
court  was  of  opinion  that  the  word  "may" 
was  used  in  the  sense  of  "shall;"  that  no 
discretion  was  vested  in  the  commissioner; 
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that  the  eeneral  provisions  rqpilating  tli» 
sale  of  public  school  lands  did  not  apply  t» 
isolated  and  detached  sections  ana  frac- 
tions of  sections;  that  th^  required  no 
classification  or  appraisement;  Uiat  the  law 
of  1897  fixed  their  purchase  price  abeolute- 
ly  at  $1  per  acre;  and  that  all  that  was 
necessary  to  acquire  an  inchoate  title  waa 
to  make  application  to  the  commissioner 
and  tender  tne  proportion  of  the  purchase 
money,  required  by  law  to  be  paid  in  cash,, 
together  with  the  statutorjf  oblieations  for 
the  balance.  Upon  rehearing;  the  opinion 
of  the  court  was  changed,  and  the  majority 
rame  to  the  conclusion  that  the  word 
"may,"  as  used  in  the  statute,  ought  to  be 
construed  in  its  literal  sense,  and  as  merely 
conferring  the  power  upon  the  commissioner 
to  sell  land  at  $1  per  acre,  but  not  making, 
it  obligatory  ui>on  nim  to  do  sa  The  man- 
damus was  denied.  Another  rehearing  waa 
also  denied. 

There  is  hardly  a  semblance  of  a  Federal 
question  in  this  case.  None  such  was  no- 
tiojBd  in  the  original  petition  or  in  either 
opinion  of  the  court;  and  it  was  not  until 
after  an  application  was  made  for  a  rehear- 
ing that  petitioner  discovered  that  the  act 
of  the  legislature  of  1895,  aa  amended  by 
the  act  of  1897  (Rev.  Stat  4218y),  above 
cited,  constituted  a  contract  on  the  part  of 
the  state  to  sell  all  isolated  and  detached 
sections  and  fractions  of  sections  of  public 
school  lands  to  any  purchaser  who  would 
offer  $1  per  acre  therefor,  which  had  been 
impaired  by  the  supreme  court  of  the  siaie 
in  holding  that  the  commissioner  of  the 
land  office  might  refuse  to  execute  such  con- 
tract by  declining  to  award  ^Se  lands  ap- 
plied for,  and  therefore  yiolated  its  obliga- 
tion. 

*We  agree  with  the  supreme  court  of  the[14) 
state  that  no  contract  was  created  by  this 
statute.  Hence,  there  was  none  to  be  im- 
paired. We  had  occasioo  to  hold  in  Cen* 
tral  Land  Co.  y.  Laidley,  159  U.  S.  103,  40 
L.  ed.  91,  16  Sup.  Ct  Rep.  80,  that  we  have 
no  jurisdiction  of  a  writ  of  error  to  a  state 
court  upon  the  ground  that  the  obligation 
of  a  contract  has  been  impaired,  when  the 
validity  of  the  statute  under  which  the  con- 
tract is  made  is  admitted,  and  the  only 
question  is  as  to  the  construction  of  the 
statute  by  that  court;  and  in  the  same  case,. 
as  well  as  in  Hanford  v.  Davies,  163  U.  S. 
273,  41  L.  ed.  157,  16  Sup.  Ct  Rep.  1051,  we 
held  that  the  constitutional  inhibition  ap- 
plies only  to  the  legislative  enactments  of 
the  stat^  and  not  to  judicial  decisions  or 
the  acts  of  state  tribunals  or  officers  under 
statutes  in  force  at  the  time  of  the  making 
of  the  contract,  the  obligation  of  which  is 
alleged  to  have  been  impaired. 

In  addition  to  this,  however,  the  ques- 
tion was  not  made  until  after  the  final  de- 
cision of  the  state  court,  and  upon  applica- 
tion for  a  rehearing.  This  was  clearly  too 
late.  Miller  v.  Texas,  153  U.  S.  536,  38  L» 
ed.  812,  14  Sup.  Ct  Rep.  874. 

The  writ  of  error  is  dismissed. 
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ANNIE  ANDREWS,  Plff.  in  Brr^ 

KATE  H.  ANDREWS. 

(See  8.  C.  Reporter's  ed.  14-42.) 

Error  to  9tat€  court — Federal  question — 
constitutional  lau>—full  faith  and  credit 
— foreign  decree  of  divorce — bona  fide 
domicil — appearance  by  nonresident  de- 
fendant, 

1.  The  Supreme  Coart  of  the  United  States  Is 
not  without  Jurisdiction  of  a  writ  of  error  to 
a  state  court  because  that  court  committed 
no  error  In  deciding  the  Federal  question  In- 

TOlTed. 

%  The  full  faith  and  credit  clause  of  the  Fed- 
eral Constitution  is  not  violated  by  the  re- 
fusal of  the  Massachusetts  courts,  acting  In 
accordance  with  Mass.  Pub.  Stat.  chap.  14G-, 
I  41,  to  give  effect  to  a  decree  of  divorce  ren- 
dered by  a  court  of  another  state  in  a  suit  in- 
stituted by  one  who  temporarily  left  the  state 
of  Massachusetts,  where  he  was  domiciled, 
for  the  purpose  of  obtaining  a  divorce  for  a 
cause  which  occurred  In  that  state  while  the 
parties  resided  there,  but  which  was  not  a 
ground  for  divorce  in  that  state. 

3.  The  appearance  of  the  nonresident  defend- 
ant cannot  invest  a  court  with  jurisdiction 
of  a  suit  for  divorce  instituted  by  a  person 
who  has  no  bona  fide  domicil  within  the 
state. 

[No.  23.1 

Argued  February  28,  1902.    Decided  Janu- 
ary 19,  190S. 

IN  ERROR  to  the  Supreme  Judicial  Court 
of  the  State  of  Massachusetts  to  review 
a  decree  overruling  exceptions  to  a  decree 
of  a  probate  court  which  denied  effect  to  a 
decree  of  divorce  rendered  in  the  state  of 
South  Dakota.    Affirmed, 

See  same  caae  below,  176  Mass.  92,  67  N. 
E.  333. 

Statement  ^  Mr.  Justice  Wliitet 
The  plaintiff  and  the  defendant  in  error, 
each  claiming  to  be  the  lawful  widow  of 
Charles  S.  Andrews,  petitioned  to  be  ap- 
pointed administratrix  of  his  estate.  The 
facts  were  found  as  follows. 


NoTB. — On  writs  of  error  from  United  States 
Supreme  Court  to  state  courts — see  notes  to 
Hamblin  v.  Western  I^ind  Co.  37  L.  ed.  U.  S. 
267;  Kipley  v. 'Illinois,  42  L.  ed.  IT.  S.  998; 
and  Re  Buchanan,  39  L.  ed.  U.  S.  884. 

As  to  full  faith  and  credit  to  he  given  to 
state  records  and  fudiciul  proceedings — ^see 
Lindley  v.  O'Reilly  (N.  J.  Eq.)  1  L.  R.  A.  79, 
and  note;  Cummlngton  v.  Belchertown  (Biass.) 
4  L.  R.  A.  131,  and  note;  Rand  v.  Hanson 
(Mass.)  12  L.  R.  A.  674,  and  note.  And  see 
notes  to  Wiese  v.  San  Francisco  Musical  Fund 
Soc.  (Cal.)  7  L.  R.  A.  878;  Darby  v.  Mayer, 
6  L.  ed.  U.  S.  867 ;  and  Mills  v.  Doryee,  3  L. 
ed.  U.  S.  411. 

On  the  conclusiveness  of  judgment  of  divorce 
under  conflict  of  laws — see  notes  to  Thompson 
V.  Thompson  (Ala.)  11  L.  R.  A.  444 ;  and  Ben- 
ton's Succession  (La.)   69  L.  R.  A.  135. 

On  the  validity  of  a  decree  of  divorce  ob- 
tained on  publication  or  service  out  of  the 
state,  where  the  defendant  did  not  appear-^ 
see  Butler  v.  Waahlngtoo  (La.)  19  L.  R.  A. 
814,  and  note. 
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^Charles  S.  and  Kate  H.  Andrews  married[16] 
in  Boston  in  April,  1887,  and  the^  lived  to- 
gether at  their  matrimonial  domicil  in  the 
state  of  Massachusetts.  In  April,  1890, 
the  wife  hec^  a  suit  for  separate  mainte- 
nance, whicii  was  dismissed  in  December, 
1890,  because  of  a  settlement  between  the 
parties,  adjusting  their  property  relations. 
In  the  summer  of  1891,  Charles  S.  An- 
drews, to  quote  from  the  findings,  "beinj^ 
then  a  citizen  of  Massachusetts  and  domi- 
ciled in  Boston,  went  to  South  Dakota  to 
obtain  a  divorce  for  a  cause  which  occurred 
here  while  the  parties  resided  here,  and 
which  would  not  authorize  a  divorce  by  the 
laws  of  this  commonwealth;  he  remained 
personally  in  that  state  a  period  of  time 
longer  than  is  necessary  by  the  laws  of  said 
state  to  gain  a  domicil  there,  and  on  No- 
vember 19,  1891,  filed  a  petition  for  divorce 
in  the  proper  court  of  tnat  state." 

Concerning  the  conduct  of  Charles  S.  An- 
drews and  his  purpose  to  obtain  a  divorce 
in  South  Dakota,  while  retaining  his  domi- 
cil in  Massachusetts,  the  facts  were  found 
as  follows: 

"The  husband  went  to  South  Dakota,  and 
took  up  his  residence  there  to  get  this  di- 
vorce, and  that  he  intended  to  return  to  this 
state  when  the  business  was  finished.  He 
boarded  at  a  hotel  in  Sioux  Falls  all  the 
time,  and  had  no  other  business  there  than 
the  prosecution  of  this  divorce  suit.  I  find, 
however,  that  he  voted  there  at  a  state  elec- 
tion in  the  fall  of  1891,  claiming  the  right 
to  do  so  as  a  bona  fide  resident  under  Uie 
laws  of  Uiat  state.  His  intention  was  to 
become  a  resident  of  that  state  for  the  pur- 
pose of  getting  his  divorce,  and  to  that  end 
to  do  all  that  was  needful  to  make  him  such 
a  resident,  and  I  find  he  became  a  resident 
if,  as  a  matter  of  law,  such  finding  is  war- 
ranted in  the  facts  above  stated." 
And  further,  that — 

''The  parties  had  never  lived  together  as 
husband  and  wife  in  South  Dakota,  nor  wa« 
it  claimed  that  either  one  of  them  was 
ever  in  that  state,  except  as  above  stated." 
With  reference  to  the  divorce  proceedings 
in  South  Dakota  it  was  found  as  follows: 

''The  wife  received  notice,  and  appeared 
by  counsel  and  filed  an  answer,  denying 
that  the  libellant  was  then  or  ever  had  been 
a  *bona  fide  resident  of  South  Dakota,  or [17] 
that  she  had  deserted  him,  and  setting  up 
cruelty  on  his  part  toward  her.  This  case 
was  settled,  so  far  as  the  parties  were  con- 
cerned, in  accordance  with  the  terms  of  tlie 
a^eement  of  April  22,  1892,  signed  by  the 
wife  and  consented  to  by  the  husband,  and, 
for  the  purpose  of  carrying  out  her  aj;ree- 
ment  'to  consent  to  the  granting  of  divorce 
for  desertion  in  South  Dakota,'  she  request- 
ed her  counsel  there  to  withdraw  her  ap- 
pearance in  that  suit,  which  they  did.  and 
thereafterwards,  namely,  on  May  6,  1892,  a 
decree  granting  the  divorce  was  passed,  and 
within  a  day  or  two  afterwards  the  said 
Charles,  having  attained  the  object  of  his 
sojourn  in  tliat  state,  returned  to  this  com- 
monwealth, where  he  resided  and  was  domi- 
ciled until  his  death,  which  occurred  in  Oc- 
tober, 1897.'* 
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By  the  agreement  of  April  22,  1892,  to 
which  reference  is  made  in  the  finding  just 
quoted,  it  was  stipulated  that  a  payment  of 
a  sum  of  money  should  he  made  oy  Charles 
S,  Andrews  to  his  wife,  and  she  authorized 
her  attorney,  on  the  receipt  of  the  money  to 
execute  certain  papers^  and  it  was  then  pro- 
Tided  a3  follows: 

''Fourth.  Upon  the  execution  of  such  pa- 
pers, M.  F.  Dickinson,  Jr.,  is  authorized  in 
my  name  to  consent  to  the  granting  of  di- 
vorce for  desertion,  in  the  South  Dakota 
«ourt." 

Respecting  the  claim  of  Annie  Andrews 
to  be  the  wife  of  Charles  S.  Andrews,  it  was 
found  as  follows: 

'IJpon  his  return  to  this  state  he  soon 
met  the  petitioner,  and  on  January  11, 
1803,  they  were  married  in  Boston,  and  ever 
after  that  lived  as  husband  and  wife  in 
Boston,  and  were  recognized  as  such  by  all 
until  his  death.  The  issue  of  this  marriage 
are  two  children,  still  living." 

It  was  additionally  found  that  Annie  An- 
drews married  Charles  S.  Andrews  in  good 
faith,  and  in  ignorance  of  any  illegal!^  in 
the  South  Dakota  divorce,  and  that  Kate 
H.  Andrews,  as  far  as  she  had  the  power  to 
do  so,  had  connived  at  and  acquiesced  in  the 
South  Dakota  divorce,  had  preferred  no 
claim  thereafter  to  be  the  wife  of  Charles  8. 
Andrews  until  his  death,  when  in  this  case 
she  asserted  her  right  to  administer  his  es- 
tate as  his  lawful  widow. 
|18]  *Frotn  the  evidence  above  stated  the  ulti- 
mate facts  were  found  to  be  that  Andrews 
had  always  retained  his  domicil  in  Massa- 
chusetts, had  gone  to  Dakota  for  the  pur- 
pose of  obtaining  a  divorce,  in  fraud  of  the 
taws  of  Massachusetts,  and  with  the  inten- 
tion of  returning  to  that  state  when 'the  di- 
vorce was  procured,  and  hence  that  he  had 
never  acquired  a  bona  fide  domicil  in  South 
Dakota.  Applying  a  statute  of  the  state  of 
Massachusetts  forbidding  the  enforcement 
in  that  state  of  a  divorce  obtained  under 
the  circumstances  stated,  it  was  decided 
that  the  decree  rendered  in  South  Dakota 
was  void  in  the  state  of  Massachusetts,  and 
hence  that  Kate  H.  Andrews  was  the  widow 
of  Charles  S.  Andrews  and  entitled  to  ad- 
minister his  estate.  176  Mass.  92,  67  N.  E. 
333. 

Mr,  Elbrldce  R.  Anderson  argued  the 
«au8e,  and,  with  Mr,  Charles  W,  Bartlett, 
iled  a  brief  for  plaintiff  in  error: 

An  em  parte  judgment  of  divorce  is  not 
^onclttsive  beyond  &e  state  in  which  it  is 
Tendered,  and  every  other  state  is  at  liberty 
to  give  it  such  effect  as  may  seem  proper  as 
a  matter  of  comity  or  public  policy. 

Petmoyer  v.  Veff,  95  U.  S.  714,  24  L.  ed. 
666. 

On  the  other  hand,  it  is  settled  that  where 
the  applicant  has  resided  in  the  state  for  the 
•eriod  required  by  the  local  laws,  and  the 
defendant  is  before  the  court,  a  judgment  of 
4ivoroe  is  conclusive  everywhere. 

Cheever  v.  WiUim,  9  Wall.  108,  19  L.  ed. 
v04. 

A  man  may  move  from  one  town  to  an- 
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other  for  t^e  avowed  purpose  of  escaping 
taxation,  but  his  change  of  residence  de- 
pends, not  upon  his  motive,  but  upon  his  in* 
tent.  ''The  wish  to  change  for  that  purpose 
does  not  tend  to  show  any  want  of  a  real 
intention  to  change,  but  rather  the  con- 
trary." 

Thayer  y.  Boston,  124  Mass.  132,  26  Am. 
Rep.  650. 

Methodist  clergymen  are  required  by  the 
rules  of  their  denomination  to  change  from 
place  to  place  every  two  or  three  years ;  but 
these  rules  do  not  prevent  a  clergyman  from 
obtaining  a  residence  and  a  right  to  vote  in 
every  place  in  which  he  resides. 

Holmes  V.  Oreene,  7  Gray,  299;  Camoe 
V,  Freetown,  9  Gray,  357;  Sleeper  v.  Paige, 
15  Gray,  349. 

The  finding  of  the  South  Dakota  court 
that  the  libellant  was  a  resident  of  that 
state  is  conclusive  in  the  absence  of  fraud. 

yoble  V.  Union  River  Logging  R,  Co,  147 
U.  S.  165,  37  L.  ed.  123,  13  Sup.  Ct  Rep. 
271;  Re  Ellis,  55  Minn.  401,  23  L.  R.  A.  287, 
56  N.  W.  1056 ;  Kinnier  v.  Kinnier,  46  N.  Y. 
535,  6  Am.  Rep.  132;  Jones  v.  Jones,  108  N. 
Y.  415,  15  N.  E.  707;  Kirrigan  v.  Kirrigan, 
15  N.  J.  Eq.  147 ;  Fairohild  v.  Fairchild,  53 
N.  J.  Eq.  678,  34  Atl.  10;  Waldo  v.  Waldo, 
52  Mich.  94,  17  N.  W.  710;  Van  Fleet*  Col- 
lateral Attack,  1892,  i  648. 

The  judgment  of  a  court  which  has  the 
power  to  enter  judgment  upon  the  facts  al- 
leged is  binding  upon  the  parties  before  it; 
ami  this  proposition  is  true  of  divorce  judg- 
ments as  of  other  judgments. 

Prudam  v.  Phillips,  Hargrove's  Law 
Tracts,  456,  note;  Ch-^dne  v.  O^ene,  2  Gray, 
361,  61  Am.  Dec.  454;  Adams  v.  Adams,  154 
Mass.  290,  13  L.  R.  A.  275,  28  N.  E.  260; 
Edson  V.  Edson,  108  Mass.  590,  11  Am.  Rep. 
393;  Waldo  v.  Waldo,  52  Mich.  94,  17  N.  W. 
710;  Re  Ellis,  55  Minn.  401,  23  L.  R.  A.  287, 
56  N.  W.  1056. 

A  party  who  assents  to  a  divorce  judgment 
is  bound  by  it. 

Nichols  V.  Nichols,  26  N.  J.  Eq.  60 ;  Zoell- 
ner  v.  Zoellner,  46  Mich.  511,  9  N.  W.  831; 
Richardson's  Estate,  132  Pa.  292,  19  Atl.  82; 
Arthur  v.  Israel,  15  Colo.  147,  10  L.  R.  A. 
693,  25  Pac.  81;  Mohler  v.  Shank,  93  Iowa, 
273,  34  L.  R.  A.  161,  61  N.  W.  981;  Marvin 
v.  Foster,  61  Minn.  154,  63  N.  W.  484; 
Stephens  v.  Stephens,  51  Ind.  542;  Nichol- 
son V.  Nicholson,  113  Ind.  131,  15  N.  B.  223; 
Davis  V.  Davis,  61  Me.  395;  Miltimore  v. 
Miltimore,  40  Pa.  151;  Re  Morrison,  52  Hun, 
102,  5  N.  Y.  Supp.  90,  Affirmed  in  117  N.  Y. 
638,  22  N.  E.  1130;  Ellis  v.  White,  61  Iowa, 
644,  17  N.  W.  28;  EUiott  v.  Wohlfrom,  55 
Cal.  384. 

Messrs.  Frank  Bewey  Allen  and 
Wayne  MaoVeash  argued  the  cause,  and, 
with  ifr.  Frederic  D,  McKenney,  filed  a 
brief  for  defendant  in  error: 

It  is  plain  that  a  court  may  have  jurisdic- 
tion to  try  a  divorce  case  without  having 
power  to  grant  a  valid  decree  of  divorce  to 
the  applicant,  even  though  he  may  allege 
and  prove  a  cause  for  divorce  under  the  laws 
of  the  state  where  relief  is  sought;  for  ex- 

367 


S8-^ 


Supreme  Coubt  or  the  United  States. 


Oct.  Tebk» 


I 


ample,  if  the  applicant  be  not  in  fact  domi- 
ciled within  the  territorial  jurisdiction  of 
the  court. 

Bishop,  Mar.  Div.  &  Sep.  S  51. 

The  tribunals  of  a  country  have  no  Juris- 
diction over  any  cause  of  divorce,  wherever 
or  whenever  it  arose,  if  neither  of  the  par- 
ties has  within  its  territory  an  actual  bona 
fide  domicil.  Nor  does  it  make  any  differ- 
ence that  both  parties  are  temporarily  there, 
submitting  to  the  jurisdiction. 

Bishop,  Mar.  k  Div.  6th  ed.  §  144. 

Though  the  words  "domicir*  and  "resi- 
dence*' are  not  synonymous,  a  statute  requir- 
ing a  specified  number  of  years'  residence  in 
a  state  to  give  the  courts  jurisdiction  of  an 
application  for  divorce  is  to  be  interpreted 
AS  requiring  domicil. 

Bishop,  Mar.  ft  Div.  §  124. 

Our  divorce  statutes  giving  jurisdiction 
commonly  provide  that  the  applicant  shall 
have  ''resided"  a  given  number  of  years  in 
the  state.  The  principles  of  international 
law  and  the  general  principles  of  our  own 
requiring  the  residence  for  divorce  to  be  oni- 
mo  menendi,  such  residence  must  at  least 
partake  of  the  character  of  permanency. 

WMtcomh  T.  Whitoomb,  46  Iowa,  437; 
Sanson  v.  Hanson^  111  Mass.  158;  Cooley, 
Const.  Lim.  p.  401;  Hanover  y.  Turner,  14 
Mass.  227,  7  Am.  Dec.  203;  OreenUno  r. 
(h-eenlatc,  12  N.  H.  200;  Kimball  v.  Kim- 
UUl,  13  N.  H.  225;  Batohelder  y.  Batohelder, 
14  N.  H.  380;  Payson  y.  Payson,  34  N.  U. 
518;  Bopkine  y.  Hopkins,  35  N.  H.  474;  Neff 
T.  Beauchamp,  74  Iowa,  02,  36  N.  W.  005. 

Residence  in  good  faith  includes  the  at- 
tributes of  domicil. 

Carpenter  y.  Carpenter,  30  Elan.  712,  46 
Am.  Rep.  108,  2  Pao.  122. 

It  presupposes  the  intention  of  remaining 
in  the  place  peimanently. 

Bmith  T.  Smith,  7  N.  D.  412,  75  K.  W. 
783. 

In  divorce  proceedings,  consent  cannot 
vitalize  aa  otherwise  void  decree. 

Harrison  y.  Harrison,  20  Ala.  629,  56  Am. 
Dec.  227;  Maguire  v.  Maguire,  7  Dana,  181; 
People  y.  Daicell,  25  Mich.  247,  12  Am.  Rep. 
260;  Van  Fossen  y.  State,  37  Ohio  St.  317, 
41  Am.  Rep.  507;  Whitcomb  v.  Whitcomb, 
46  Iowa,  437 ;  LitouHoh  v.  LitouHch,  19  Kan. 
451;  Chase  v.  Chase,  6  Gray,  157;  Setoall 
T.  Setoall,  122  Mass.  156,  23  Am.  Rep.  209; 
Leith  V.  Leith,  39  N.  H.  20;  Platfs  Appeal, 
80  Pa.  501 ;  Hare  v.  Hare,  10  Tex.  355 ;  Jack- 
son V.  Jackson,  1  Johns.  424 ;  Bishop,  Marr. 
ft  Div.  6th  ed.  S§  229b,  230;  Maynard  y. 
Hill,  125  U.  S.  100,  31  L.  ed.  654,  8  Sup.  Ct 
Rep.  723.  See  also  Chase  v.  Chase,  6  Gray, 
157. 

Mr.  Justice  Wliite,  after  making  the 
forecfoing  statement,  delivered  the  opinion 
of  the  court: 

It  was  suggested  at  bar  that  this  court 
was  without  jurisdiction.  But  it  is  unques- 
tionable that  rights  under  the  Constitution 
of  the  United  States  were  expressly  and  in 
due  time  sjBserted,  and  that  the  efl^ect  of  the 
judgment  was  to  deny  these  rights.  Indeed, 
when  the  argument  is  analyzed,  we  think  it 
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is  apparent  that  it  but  asserts  that,  as  the 
court  below  committed  *no  error  in  deciding[89t 
the  Federal  controversy,  therefore  there  is 
no  Federal  question  for  review.  But  the 
power  to  decide  whether  the  Federal  issue 
was  rightly  disposed  of  involves  the  exercise 
of  jurisdiction.  Penn  Mut,  L.  Ins.  Co,  v. 
Austin  (1897)  168  U.  S.  685,  42  L.  ed.  626, 
18  Sup.  CL  Rep.  223.  As  the  Federal 
question  was  not  unsubstantial  and  frivo- 
lous, we  pass  to  a  consideration  of  the  mer> 
its  of  the  case. 

The  statute  of  the  state  of  Massachusetta 
in  virtue  of  which  the  court  refused  to  give 
effect  to  the  judgment  of  divorce,  is  as  fol* 
lows : 

"See.  35.  A  divorce  decreed  hi  another 
state  or  country  according  to  the  laws  there- 
of, by  a  court  having  jurisdiction  of  the 
cause  and  of  both  the  parties,  shall  be  valid 
and  effectual  in  this  commonwealth;  but  if 
an  inhabitant  of  this  commonwealth  goes 
into  another  state  or  country  to  obtain  a  di- 
vorce for  a  cause  which  occurred  here,  while 
the  parties  resided  here,  or  for  a  cause 
which  would  not  authorize  a  divoitse  by  the 
laws  of  this  commonwealth,  a  divorce  so  ob- 
tained shall  be  of  no  force  or  effect  in  thia 
commonwealth.''  2  Mass.  Comp.  Laws 
1902,  chap.  152,  p.  1357;  Pub.  Stat.  chap. 
146,  I  41. 

It  is  clear  that  this  statute,  as  a  general 
rule,  directs  the  courts  of  Massachusetts  to 
give  effect  to  decrees  of  divorce  rendered  in 
another  state  or  country  by  a  court  having' 
jurisdiction.    It  is  equally  clear  that  the 
statute  prohibits  an  inhabitant  of  Massa- 
chusetts from  going  into  another  stata  to 
obtain  a  divorce,  for  a  cause  which  occurred 
in  .Massachusetts   while  the   parties   were 
domiciled  there,  or  for  a  cause  which  would 
not  have  authorized  a  divorce  by  the  law  of 
Massachusetts;  and  that  the  statute  forbida 
the  courts  of  Massachusetts  from  giving  ef- 
fect to  a  judgment  of  divorce  obtained  in 
violation  of  uiese  prohibitions.    That  the 
statute  establishes  a  rule  of  public  policy 
is  undeniable.    Did  the  court  fail  to  give 
effect  to  Federal  rights  when  it  applied  the 
provisions  of  the  statute  to  this  case,  and, 
therefore,  refused  to  enforce  the  South  Da- 
kota decreet    In  other  words,  the  question 
for   decision   is^   Does   the  statute  conflict 
with  the  Constitution  of  the  United  States  T 
In  coming  to  the  solution  of  this  question 
it  is  essential,  we  repeat,  to  bear  always  in 
mind  that  the  prohibitions  ol  the  *statute[80] 
are  directed  solely  to  citizens  of  Massachu- 
setts domiciled  therein,  and  that  it  only  for- 
bids the  enforcement  in  Massachusetts  of  a 
divorce  obtained  in  another  state  by  a  citi- 
zen of  Massachusetts  who«  in  fraud  of  the 
laws  of  the  state  of  Massachusetts,  while 
retaining    his    domicil,    goes    into   another 
state  for  the  purpose  of  there  procuring  a 
decree  of  divorce. 

We  shall  test  the  constitutionality  of  tlie 
otatute,  first,  by  a  consideration  of  the  na- 
ture of  the  contract  of  marriage,  and  the 
authority  which  government  possesses  over 
the  subject;  and,  secondly,  by  the  applica- 
tion of  the  principles  thus  to  be  developed 
to  the  case  in  hand. 
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1.  That  marriage,  viewed  aolely  aa  a  civil 
Telation,  possesses  elements  of  contraefe  is 
obvious.  But  it  is  also  elementary  that 
marriage,  even  considering  it  as  only  a  civil 
•contrax!t,  is  so  interwoven  with  the  verv  fab- 
ric of  society  that  it  cannot  be  entered  into 
^except  as  authorized  by  law,  and  that  it 
may  not,  when  once  entered  into,  be  dis- 
solved bv  the  mere  consent  of  the  parties. 
It  would  be  superfluous  to  dte  the  many 
authorities  establishing  these  truisms,  aad 
we,  therefore,  are  content  to  excerpt  a  state- 
ment of  the  doctrine  on  the  subject  con- 
tained in  the  opinion  of  this  court  delivered 
by  Mr.  Justice  Field,  in  Maynard  v.  Hiii 
(1888)  126  U.  S.  190,  31  L.  ed.  664,  8  Sap. 
Ct.  Rep.  723: 

"Marriage,  as  creating  the  moat  import- 
ant relation  in  life,  aa  naving  more  to  do 
with  the  morals  and  civilization  of  the  peo- 
ple thxn  any  other  institution,  has  always 
been  snbject  to  the  control  of  the  legisla- 
ture. That  body  prescribes  the  age  at 
"Which  parties  may  contract  to  marry,  the 
procedure  or  form  essential  to  constitnte 
marriage,  the  auties  and  obligations  it  cre- 
ates, its  effect  upon  the  property  riffhts  of 
both,  present  ana  prospective,  ana  the  acts 
which  may  constitute  grounds  for  its  dis- 
solution.'' p.  206,  L.  ed.  p.  667,  Sup.  Ot 
Bep.  p.  726. 

*^t  is  also  to  be  observed  that,  while  mar- 
riage is  often  termed  by  text  writers  and 
in  decisions  of  courts  as  a  civil  contract^ — 
generally  to  indicate  that  it  must  be  found- 
ed upon  the  agreemoit  of  the  parties,  and 
does  not  require  any  religious  ceremony  for 
Its  solemnization, — ^it  is  something  more 
than  a  mere  contract.  The  consent  of  the 
fil]  parties  is,  of  course,  essential  *to  its  exist- 
ence; but  when  the  contract  to  marry  is  ex- 
ecuted by  the  maxria^  a  relation  between 
the  parties  is  creatra  which  they  cannot 
chan^.  Other  contracts  may  be  modified, 
restricted  or  enlarged,  or  entirely  released 
upon  the  consent  of  the  parties.  Not  so 
with  marriage.  The  relation  once  formed, 
the  law  steps  in  and  holds  the  parties  to  va- 
rious obligations  and  liabilities.  It  is  an 
institution,  in  the  maintenance  of  which  in 
its  purity  the  public  is  deeply  interested,  for 
it  is  the  foundation  of  the  family  ajid  of  so- 
eiety,  without  which  there  would  be  neither 
virilization  nor  progress."  126  U.  S.  210, 
31  L.  ed.  668,  8  Sup.  Ct  Rep.  728. 

It  follows  that  the  statute  in  question 
was  but  the  exercise  of  an  essential  attri- 
bute of  government,  to  dispute  the  posses- 
sion of  iriiich  would  be  to  deny  the  authori- 
ty of  the  state  of  Massachusetts  to  legislate 
over  a  subject  inherently  domestic  in  its  na- 
ture and  upon  which  the 'existence  of  ciril- 
Ized  society  depends.  True,  it  is  asserted 
that  the  result  just  above  indicated  will  not 
necessarily  flow  from  the  conclusion  that 
the  statute  is  repugnant  to  the  Constitution 
of  the  IJfldted  States.  The  decision  that  the 
Cottfititution  compels  the  state  of  Massachu- 
setts to  give  effect  to  the  decree  of  divorce 
rendered  in  South  Dakota  cannot,  it  is  in- 
eistedin  the  nature  of  things,  be  an  abridg-' 
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ment  of  the  authority  of  the  state  of  Massa- 
chusetts over  a  subject  within  its  legislative 
power,  since  such  ruling  would  only  direct 
the  enforcement  of  a  decree  rendereu  in  an- 
other state,  and  therefore  without  the  terri- 
tory of  Massachusetts.  In  reason  it  can- 
not, it  is  argued,  be  held  to  the  contrary 
without  disreprding  the  distinction  be- 
tween acts  which  are  done  within,  and  those 
which  are  performed  without,  the  territory 
of  a  particular  state.  But  this  disregards 
the  fact  that  the  prohibitions  of  the  stat- 
ute^ so  far  as  necessary  to  be  considered  for 
the  purposes  of  this  esse,  are  directed,  not 
against  the  enforcement  of  divorces  obtained 
in  other  states  as  to  persons  domiciled  in 
such  states,  but  against  the  execution  in 
Massachusetts  of  decrees  of  divorce  obtained 
in  other  states  by  persons  who  are  domiciled 
in  Massachusetts,  and  who  go  into  such 
other  states  with  the  purpose  of  practising 
a  fraud  upon  the  laws  of  the  state  of  their 
domicil;  toat  is,  to  procure  a  divorce  with- 
out obtaining  a  bona  fide  domicil  in  such 
other  state.  This  being  the  scope  of  the 
statute,  it  is  'evident^  as  we  shall  hereafter  [89] 
have  occasion  to  show,  that  the  argument, 
while  apparentiy  conceding  the  power  of  the 
state  to  regulate  the  dissolution  of  mar- 
riage among  its  own  citizens,  yet,  in  sub- 
stance, necessarily  denies  the  possession  of 
such  power  by  the  state.  But,  it  is  further 
argued,  as  the  Constitution  of  the  United 
Sates  is  the  paramount  law,  and  as,  by  that 
instrument  the  state  of  MaissachusettB  i% 
compelled  to  give  effect  to  the  decree,  it  fol- 
lows that  the  Constitution  of  the  United 
States  must  prevail,  whatever  may  be  the 
result  of  enforcing  it. 

Before  coming  to  consider  the  clause  of 
the  Constitution  of  the  United  States  upon 
which  the  proposition  is  rested,  let  us  more 
precisely  w«igh  the  consequences  wliich 
must  come  from  upholding  toe  contention, 
not  only  as  it  may  abridge  the  authority  of 
the  state  of  Massachusetts,  but  as  it  may 
concern  the  powers  of  government  existing 
under  the  Constitution,  whether  state  or 
Federal. 

It  cannot  be  doubted  that  if  a  state  may 
not  forbid  the  enforcement  within  its  bor- 
ders of  a  decree  of  divorce  procured  by  its 
own  citizens,  who,  while  retaining  their 
domicil  in  the  prohibiting  state,  have  gone 
into  another  state  to  procure  a  di voice  in 
fraud  of  the  laws  of  tbe  domicil,  that  the 
existence  of  all  efifcacious  power  on  the  sub- 
ject of  divorce  will  be  at  an  end.  This  must 
follow  if  it  be  conceded  that  one  who  is 
domiciled  in  a  state  may,  whenever  he 
chooses,  go  into  another  state,  and,  without 
acquiring  a  bona  fide  domicil  therein,  ob- 
tain a  divorce,  and  then  compel  the  state  of 
the  domicil  to  give  full  effect  to  the  divorce 
thus  fraudulently  procured.  Of  course, 
the  destruction  of  aJl  substantial  legislative 
power  over  the  subject  of  the  dissolution  of 
the  marriage  tie  which  would  result  would 
be  equally  applicable  to  every  state  in  the 
Union.  Now,  as  it  is  certain  that  the  Con- 
stitution of  the  United  States  confers  no 
power  whatever  upon  the  government  of  the 
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United  States  to  regulate  marriage  in  the 
states,  or  its  dissolution,  the  result  would 
be  that  the  Constitution  of  the  United 
States  has  not  only  deprived  the  states  of 

Sower  on  the  subject,  but  while  doing  so  has 
elegkted  no  authority  in  the  premises  to 
the  government  of  the  United  States.  It 
would  thus  come  to  pass  that  the  govern- 
ments, state  and  Federal,  are  bereft  oy  the 
(33]*operation  of  the  Ckmstitution  of  the  United 
States  of  a  power  which  must  belons  to, 
and  somewhere  reside  in,  every  civilized 
government.  This  would  be  but  to  declare 
that,  in  a  necessary  aspect,  ^vernment  had 
been  destroyed  by  the  adoption  of  the  Con- 
stitution. And  such  result  would  be 
reached  by  holding  that  a  power  of  local 
government  vested  in  the  states  when'  the 
Constitution  was  adopted  had  been  lost  to 
the  states,  though  not  delegated  to  the  Fed- 
eral government  because  each  state  was  en- 
dowed, as  a  consequence  of  the  adoption  of 
the  Constitution,  with  the  means  of  destroy- 
ing the  authority,  with  respect  to  the  dis- 
solution of  the  marriage  tie,  as  to  every 
other  state,  while  having  no  right  to  save 
its  own  power  in  the  premises  from  annihi- 
lation. 

But  let  us  consider  the  particular  clause 
of  the  Constitution  of  the  United  States 
which  is  relied  upon,  in  order  to  ascertain 
whether  such  an  abnormal  and  disastrous 
result  can  possibly  arise  from  its  correct 
application. 

The  provision  of  the  Constitution  of  the 
United  States  in  question  is  S  1  of  art.  4, 

Eroviding  that  ''full  faith  and  credit  shall 
B  given  in  each  state  to  the  public  acts, 
records,  and  judicial  proceedings  of  every 
other  state."  The  argument  is  that,  even 
although  the  Massachusetts  statute  but  an- 
nounces a  rule  of  public  policy,  in  a  matter 
purely  local,  nevertheless  it  violates  this 
clause  of  the  Constitution.  The  decree  of 
the  court  of  another  state,  it  is  insisted, 
and  not  the  relation  of  the  parties  to  the 
state  of  Massachusetts  and  their  subjection 
to  its  lawful. authority,  is  what  the  Consti- 
tution of  the  United  States  considers  in  re- 
Suiring  the  state  of  Massachusetts  to  give 
ue  faith  and  credit  to  the  judicial  proceed- 
ings of  the  courts  of  other  states.  This 
proposition,  however,  must  rest  on  the  as- 
sumption that  the  Constitution  has  de- 
stroyed those  rights  of  local  self-govern- 
ment which  it  was  its  purpose  to  preserve. 
It,  moreover,  presupposes  that  the  deter- 
mination of  what  powers  are  reserved  and 
what  delegated  by  the  Constitution  is  to  be 
ascertained  by  a  blind  adherence  to  mere 
form,  in  disregard  of  the  substance  of 
things.  But  the  settled  rule  is  directly  to 
the  contrary.  Reasoning  from  analogy,  the 
unsoundness  of  the  proposition  is  demon- 
[34]strated.  Thus,  in  enforcing  *the  clause  of 
the  Constitution  forbidding  a  state  from 
impairing  the  obligations  of  a  contract,  it 
is  settled  by  the  decisions  of  this  court: 
Although  a  state,  for  adequate  considera- 
tion, may  have  executed  a  contract  sanc- 
tioning the  carrying  on  of  a  lottery  for  a 
stated  term,  no  contract  protected  from 
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impairment  under  the  ConstitutioQ  results^ 
because,  disregarding  the  mere  form  ami 
looking  at  substance,  a  state  naSiy  not,  by 
the  application  of  tiie  contract  clause  ot 
the  Constitution,  be  shorn  of  an  ever  inher- 
ent authority  to  preserve  the  public  morals- 
by  suppressing  lotteries.  Stone  v.  Aftsstt- 
dppi,  101  U.  S.  814,  26  L.  ed.  1079;  Doug- 
las V.  Kentucky,  168  U.  S.  488,  42  L.  el. 
553,  18  Sup.  CL  Rep.  199.  In  other  worda^. 
the  doctrine  is  that,  although  a  particular 
provision  of  the  Constitution  may  seemin^- 
1^  be  applicable,  its  controlling  effect  la- 
limited  by  the  essential  nature  of  the  pow- 
ers of  government  reserved  to  the  statea- 
when  the  Constitution  was  adopted.  In 
view  of  the  rule  thus  aj^plied  to  the  con- 
tract clause  of  the  Constitution,  we  could 
not  maintain  the  claim  now  made  as  to  the- 
effect  of  the  due  faith  and  credit  clause, 
without  saying  that  tne  states  must,  in  the- 
nature  of  things,  always  possess  the  power 
to  legislate  for  the  preservation  of  the  mor- 
als of  society,  but  that  they  need  not  have 
the  continued  authority  to  save  society,  from 
destruction. 

Resort  to  reasoning  by  analogy,  however,, 
is  not  required,  since  the  principle  which 
has  been  applied  to  the  contract  clause  has 
been  likewise  enforced  as  to  the  due  faith 
and  credit  clause. 

In  Thompson  y.  Whitman  (1874)  18 
Wall.  457,  21  L.  ed.  897,  the  action  in  th» 
court  below  was  trespass  for  the  conver- 
sion of  a  sloop,  her  tackle,  furniture,  etc.,. 
upon  a  seizure  for  an  allesed  violation  of  a 
statute  of  the  state  of  New  Jersey.  By 
special  plea  in  bar,  the  defendant  set  up 
that  the  seizure  was  made  within  the  limita 
of  a  named  county,  in  the  state  of  New  Jer- 
sey, and  by  answer  to  this  plea  the  plaintifT 
took  issue  as  to  the  place  of  seizure,  thua 
challenging  the  jurisdiction  of  the  justices 
who  had  tried  the  information  and  decreed 
the  forfeiture  and  sale  of  the  property. 
The  precise  pdnt  involved  in  ttie  case,  as 
presented  in  this  court,  was  whether  or  not 
error  had  been  committed  by  the  trial  court 
in  receiving  evidence  to  contradict  the  rec- 
ord of  the  New  Jersey  judgment  as  to  juris- 
diotional  facts  asserted  ^therein,  and  espe-[35]| 
cially  as  to  facts  stated  to  have  been  passed 
upon  by  the  court  which  had  rendered  the 
judgments  It  was  contended  that  to  per- 
mit the  jurisdictional  facts,  which  were 
foreclosed  by  the  judgment,  to  be  re-exam- 
ined, would  be  a  violation  of  the  due  faith 
and  credit  clause  of  the  Constitution.  This 
court,  however,  decided  to  the  contrary, 
saying: 

''We  think  it  clear  that  the  jurisdiction 
of  the  court  by  which  a  judgment  is  ren- 
dered in  any  state  may  be  questioned  in  tL 
collateral  proceeding  in  another  state,  not- 
withstanding the  provision  of  the  4th  arti- 
cle of  the  Constitution,  and  the  law  of 
1790,  and  notwithstanding  the  avermenta 
contained  in  the  record  of  the  judgment 
itself." 

The  ground  upon  which  this  conclusion 
was  pr«licated  is  thus  embodied  in  an  ex- 
cerpt made  from  the  opinion  delivered  by 
Mr.   Chief  Justice  Marshall,   speaking   for 
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the  ooait,  in  Rote  w,  Himely,  4  Cranchy  269, 
2  L.  ed.  617,  where  it  was  said: 

"Upon  principle  it  would  seem  that  the 
operation  of  every  judgment  must  depend 
un  the  power  of  the  court  to  render  that 
judgment;  or,  in  other  words,  on  its  juris- 
dicUon  over  the  subject-matter  which  it 
has  determined.  In  some  cases  that  iuris^ 
diction  unquestionably  depends  as  well  on 
the  state  of  the  thing,  as  on  the  constitu- 
tion of  the  court.  If,  by  an^  means  what- 
ever, a  prize  court  should  be  induced  to  con- 
demn, as  prize  of  war,  a  vessel  which  was 
never  captured,  it  could  not  be  contended 
that  this  condemnation  operated  a  chanse 
of  property.  Upon  principle,  then,  it  would 
seem  that,  to  a  certain  extent,  the  capacity 
of  the  court  to  act  upon  the  thing  con- 
demned, arisins  from  its  being  within  or 
without  their  jurisdiction,  as  well  as  the 
constitution  of  the  court,  may  be  considered 
by  thttt  tribunal  which  is  to  decide  on  the 
effect  of  the. sentence." 

And  the  same  principle,  in  a  different  as- 
pect, was  applied  in  wUoonsin  v.  Pelioan 
Ifia.  Co.  (1888)  127  U.  S.  265,  32  L.  ed. 
239,  8  Sup.  Ct.  Rep.  1370.  In  that  case  the 
state  of  Wisconsin  had  obtained  a  mon^ 
Judgment  in  its  own  courts  amnst  the  Peli- 
can Insurance  Company,  a  Louisiana  cor- 
poration. Availing  itself  of  the  orinnal 
jurisdiction  of  this  court,  the  state  of  Wis- 
oonsin  brought  in  this  court  an  action  of 
debt  upon  ute  judgment  in  question.  The 
answer  of  the  defendant  was  to  the  effect 
[36]  that  the  judgment  *was  not  entitled  to  ex- 
traterritorial enforcement,  because  the 
claim  upon  which  it  was  based  was  a  pen- 
alty imposed  upon  the  corporation  for  an 
alleged  violation  of  the  insurance  laws  of 
the  state  of  Wisconsin.  The  answer  hav- 
ing been  demurred  to,  it  was,  of  course,  con- 
ceded that  the  claim  which  was  merged  in 
the  judgment  was  such  a  penalty.  This 
court,  having  concluded  that  ordinarily  a 
penalty  imposed  by  the  laws  of  one  state 
could  have  no  extraterritorial  operation, 
came  then  to  consider  whether,  under  the 
due  faith  and  credit  clause  of  the  Gonstitu- 
tion  of  the  United  States,  a  judgment  ren- 
dered upon  a  penal  statute  was  entitled  to 
recognition  outside  of  the  state  in  which  it 
had  been  rendered,  because  the  character  of 
the  cause  of  action  had  been  merged  in  the 
judgment  as  such.  In  declining  to  enforce 
the  Wisconsin  judgment,  and  in  deciding 
that,  notwithstanding  the  judCT[ient  and  the 
due  faith  and  credit  clause  of  the  Constitu- 
tion, the  power  existed  to  look  back  of  the 
judgment  and  ascertain  whether  the  claim 
which  had  entered  into  it  was  one  suscepti- 
ble of  being  enforced  in  another  state,  the 


coui-t,  speaking  through  Mr.  Jus^ice^Gray, 

~l,  Ij.  ed.  p. 
1375) : 


said  (p.  291, 


p.  243,  Sup.  Ct.  Rep.  p. 


"The  application  of  the  rule  to  the  courts 
of  the  several  states  and  of  the  United 
States  is  not  affected  by  the  provisions  of 
the  Coiifltitution  and  of  the  act  of  Congress, 
by  which  the  judgments  of  the  courts  of  any 
state  are  to  have  such  faith  and  credit  given 
to  them  in  every  court  within  the  United 
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States  as  the^  have  by  law  or  naage  In  Hm 
state  in  which  they  were  rendered.  Const, 
art.  4,  I  1;  act  May  26,  1790,  1  Stat,  at  U. 
122,  chap.  11;  Rev.  Stat.  §  906,  U.  S.  Comp. 
Stat.  1901,  p.  677. 

"Those  provisions  establish  a  rule  of  evi- 
dence ratner  than  of  jurisdiction.  While 
they  make  the  record  of  a  judgment,  ren- 
dered after  due  notice  in  one  state,  concltt- 
sive  evidence  in  the  courts  of  another  state 
or  of  the  United  States,  of  the  matter  ad- 
judged, they  do  not  affect  the  jurisdiction 
either  of  the  court  in  which  the  jud^ent  is 
rendered  or  of  the  court  in  which  it  is  of- 
fered in  evidence.  Judgments  recovered  in 
one  state  of  tiie  Union,  when  proved  in  the 
courts  of  another  government,  whether  state 
or  national,  within  the  United  States,  differ 
from  judgments  recovered  in  a  foreign  coun- 
try in  no  *other  respect  than  in  not  being[371 
re-examinahle  on  their  merits,  nor  impeach- 
able for  fraud  in  obtaining  them,  if  ren- 
dered by  a  court  having  jurisdiction  of  the 
cause  and  of  the  parties.  Hanley  v.  Don- 
oghue,  116  U.  S.  1,  4,  29  L.  ed.  535,  636,  6 
Sup.  Ct.  Rep.  242. 

^In  the  words  of  Mr.  Justice  Story,  cited 
and  approved  by  Mr.  Justice  Bradley  speak- 
ing for  this  court,  the  Constitution  did  not 
mean  to  confer  any  new  power  upon  the 
states,  but  simply  to  reflate  the  effect  of 
their  acknowledged  jurisdiction  over  per- 
sons and  things  within  their  territory.  It 
did  not  make  the  judgments  of  other  states 
domestic  judgments  to  all  intents  and  pur- 
poses, but  only  gave  a  general  validity, 
faith,  and  credit  to  them  as  evidence.  No 
execution  can  issue  upon  such  judgments 
without  a  new  suit  in  the  tribunals  of  other 
states.  And  they  enjoy  not  the  ri^ht  of 
priority  or  lien  which  th^  have  in  the 
state  where  they  are  pronounced,  but  that 
only  which  the  lew  fort  gives  to  them  by  ita 
.own  laws  in  their  character  of  foreign  judg- 
ments.' Story,  Confl.  L.  |  609;  Thompson 
V.  Whitman,  18  Wall.  457,  462,  463,  21  L. 
ed.  897,  899. 

"A  judgment  recovered  in  one  state,  aa 
was  said  by  Mr.  Justice  Wayne,  delivering 
an  earlier  judgment  of  this  court,  'does  not 
carry  with  it  into  another  state  the  efficacy 
of  a  judgment  upon  property  or  persons,  to- 
be  enforced  by  execution.  To  give  it  tho 
force  of  a  judement  in  another  state  it  must- 
be  made  a  judgment  there,  and  can  only  be- 
executed  in  the  latter  as  its  laws  may  per- 
mit.' M'Elmoyle  v.  Cohen,  13  Pet.  312, 325,. 
10  L.  ed.  177,  183. 

"The  essential  nature  and  real  foundatiois 
of  a  cause  of  action  are  not  changed  by  re- 
covering judgment  upon  it,  and  tbe  techni- 
cal rules  which  regard  the  original  claim  as 
merged  in  the  judgment,  and  the  judgment 
as  implying  a  promise  by  the  defendant  to- 
pay  it,  do  not  preclude  a  court,  to  which  a 
judgment  is  presented  for  affirmative  actioi» 
( while  it  cannot  go  behind  the  judgment  for 
the  purpose  of  examining  into  the  validity 
of  the  claim),  from  ascertaining  whether 
the  claim  is  really  one  of  such  a  nature 
that  the  court  is  authorized  to  enforce  it." 

2.  When   the   principles   which   we  have 
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flboTe  demoDBtrated  hf  reajson  and  author- 
ity are  tpplied  to  the  question  in  hand,  its 
.solution    is    free   from    difficulty.    As    the 

f  88] state  of  Massachusetts  *had  exclusive  juris- 
diction oyer  its  citizens  concerning  the  mar- 
riage tie  and  its  dissolution,  and  conse- 
quently the  authority  to  prohibit  them  from 
perpetrating  a  fraud  upon  the  law  of  their 
domidl  by  temporarily  sojourning  in  an- 
other state,  and  there,  without  acquiring  a 
bona  fide  domicil,  procuring  a  decree  of  di- 
vorce, it  follows  that  the  Snith  Dakota  de- 
•eree  relied  upon  was  rendered  by  a  court 
without  iurisdiction,  and  hence  the  due  faith 
•and  credit  clause  of  the  Constitution  of  the 
United  States  did  not  require  the  enforce- 
ment of  such  decree  in  the  state  of  Massa- 
•chusetts,  against  the  puUic  policy  of  that 
state  as  expressed  in  its  statutes.  Indeed, 
this  application  of  the  general  principle  is 
not  open  to  dispute,  since  it  has  beoi  di- 
rectly sustained  t^  decisions  of  this  court. 
Bell  V.  Bell,  181  U.  8.  176,  46  L.  ed.  804,  21 
^up.  Ct  Rep.  651;  Streitwolf  T.  Streitioolf, 
181  U.  8.  179,  46  L.  ed.  807,  21  8up.  Gt 
Rep.  553.  In  each  of  these  cases  it  was 
sought  in  one  state  to  enforce  a  decree  of 
divorce  rendered  in  another  state,  and  the 
authority  of  the  due  faith  and  credit  clause 
•of  the  Constitution  was  invoked  for  that 
purpose.  It  having  been  established  in  each 
•case  that  at  the  time  the  divorce  proceed- 
ings were  commenced,  the  plaintin  in  the 
proceedings  had  no  bona  fide  domicil  within 
the  state  where  the  decree  of  divorce  was  ren- 
dered, it  was  held,  applying  the  principle 
announced  in  Thompson  v.  Whitman^  18 
Wall.  457,  21  L.  ed.  897,  that  the  question 
-of  jurisdiction  was  open  for  consideration, 
■and  that,  aa,  in  any  eventy  domicil  waa  es- 
sential to  confer  jurisdiction,  the  due  faith 
'  and  credit  clause  did  not  require  recogni- 
tion of  such  decree  outside  of  the  state  in 
which  it  had  been  rendered.  A  like  rule,  by 
inverse  reasoning,  was  also  applied  in  the 
<aise  of  Atherton  v.  Atherton,  181  U.  8.  156, 
46  L.  ed.  794,  21  Sup.  Ct.  Rep.  644.  There, 
41  decree  of  divorce  was  rendered  in  Ken- 
ioadsj  in  favor  of  a  husband  who  had  com- 
menced proceedings  in  Kentucky  against 
his  wife,  then  a  resident  of  the  state  of 
New  York.  The  courts  of  the  latter  state 
"having,  in  substance,  refused  to  give  effect 
to  the  Kentucky  divorce,  the  Question 
whether  such  refusal  constituted  a  violation 
of  tiie  due  faith  and  credit  clause  of  the 
Constitution  was  brought  to  this  court  for 
decision.  It  having  Men  established  that 
Kentuclcy  was  the  domicil  of  the  husband 
and  had  ever  been  the  matrimonial  domicil, 
and,  therefore,  that  the  courts  of  Kentucky 
had  jurisdiction  over  the  subject-matter,  it 

f89]was  *held  that  the  due  faith  and  credit 
clause  of  the  Constitution  of  the  United 
States  imposed  upon  the  courts  of  New 
York  the  duty  of  giving  effect  to  the  decree 
of  divorce  which  had  been  rendered  in  Ken- 
tucky. 

But  it  is  said  that  the  decrees  of  divoroe 
which  were  under  consideration  in  Bell  v. 
Bell  and  Bireiivoolf  v.  Bireitwolf  were  ren- 
dered in  00  parte  proceedings,  the  defend- 
872 


ants  havinff  been  summoned  by  substituted 
service,  ana  making  no  appterance;  lienoa^ 
the  case  now  under  consideration  is  takes 
out  of  the  rule  announced  in  those  eases, 
since  here  the  defendant  appeared,  and  con- 
sequently became  subject  to  the  jurisdic- 
tion of  the  court  by  which  the  decree  of  di- 
vorce was  rendered.  But  this  disreg^u^ 
the  fact  that  the  rulings  in  the  cases  re- 
ferred to  were  predicated  upon  the  proposi- 
tion that  jurisoiotion  over  the  subject-mat- 
ter depended  upon  domicil,  and  without 
such  domicil  there  was  no  authority  to  de- 
cree a  divorce.  This  becomes  apparent 
when  it  is  considered  tnat  the  cases  raerred 
to  were  directly  rested  upon  the  autiiority 
of  Thompson  v.  Whitman,  18  Wall.  467,  21 
L.  ed.  897,  where  the  jurisdiction  was  as- 
sailed, not  because  there  was  no  power  ia 
the  court  to  operate,  by  ex  parte  proceed- 
ings, on  the  res,  if  jurisdiction  existed,  but 
solely  because  the  res  was  not,  at  tiie  time 
of  its  seizure,  within  the  territorial  sway 
of  the  court,  and  hence  was  not  a  subject- 
matter  over  which  the  court  could  exercise 
jurisdiction  by  ca  parte  or  other  proceed- 
mffs.  And  this  view  is  emphasized  by  a  con- 
sideration of  the  ruling  in  Wisconsin  v. 
Pelioan  Ins.  Co,  127  U.  S.  265,  32  L.  ed. 
230,  8  Sup.  Ct  Rep.  1370,  where  the  judg- 
ment was  one  inter  partes,  and  yet  it  was 
held  that,  in  so  far  as  the  extraterritorial 
effect  of  the  judgment  was  concerned,  the 
jurisdiction  over  the  subject-matter  of  the 
state  and  its  courts  was  open  to  inquiry,' 
and  if  Jurisdiction  did  not  exist,  the  en- 
forcement of  the  judgment  was  not  com- 
pelled by  reason  of  the  due  faith  and  credit 
clause  of  the  Constitution. 

Indeed,  the  argument  by  which  it  is 
sought  to  take  this  case  out  of  the  rule  laid 
down  in  the  cases  lust  referred  to^  and  which 
was  applied  to  decrees  of  divorce  in  the  BeU 
and  BtreituDolf  Oases, .  practically  invokes 
the  overruling  of  ttaoae  cases,  and,  in  effect, 
also,  the  overthrow  of  the  decision  in  the 
Athifrton  Oase,  since,  in  reason,  it  but  in- 
siste  that  the  rule  announced  in  *  those  cases  [40] 
should  not  be  applied  merely  because  of  a 
distinction  without  a  difference. 

This  is  demonstrated  as  to  Thompson  v. 
Whitman  and  Wisconsin  v.  Pelioan  Ins.  Co, 
by  the  considerations  already  adverted  bx 
It  becomes  clear,  also,  that  such  is  the  re- 
sult of  the  arsument  as  to  Bell  v.  Bell  and 
Streitwolf  v.  Streittoolf,  when  it  is  eonsid- 
cred  that  in  both  those  cases  it  was  con- 
ceded, arguendo,  that  the  power  to  decree 
the  divorce  in  ew  parte  proceedings  by  sub- 
stituted service  would  have  obtained  if 
there  had  been  bona  fide  domicil.  The  rul- 
ings made  in  the  case  referred  to,  hence, 
r»ted  not  at  all  upon  the  fact  that  the  pro- 
ceedings were  ea  parte,  but  on  the  premise 
that,  there  being  no  domicil,  there  could  be 
no  jurisdiction.  True  it  is  that  in  Bell  v. 
Bell  and  Streittoolf  v.  Streituoolf  the  ques- 
tion was  reserved  whether  jurisdiction  to 
render  a  divorce  having  extraterritorial  ef- 
fect could  be  acquired  by  a  mere  domicil  in 
the  state  of  the  party  plaintiff,  where  there 
had  been  no  matrimonial  domicil  in  such 
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«tate, — a  question  also  reserved  here.  But 
the  fact  that  this  question  was  reserved 
<ioes  not  affect  the  issue  now  involved,  since 
those  cases  proceeded,  as  does  this,  upon  the 
hjpothesis  conceded,  arguendo,  that  if  there 
had  been  domicil  there  would  have  been  ju- 
risdiction, whether  the  proceedings  were  ear 
parte  or  not,  and  therefore  the  ruling  on 
Doih  cases  was  that,  at  least,  domicil  was  in 
any  event  the  inherent  element  upon  which 
-  the  jurisdiction  must  rest,  whether  the  pro- 
ceedings were  em  parte  or  inter  partes. 
And  these  conclusions  are  rendered  certain 
when  the  decision  in  Atherton  v.  Atherton 
is  taken  into  view,  for  there,  although  the 
proceeding  was  ew  parte,  as  it  was  found 
that  bona  fide  domicil,  both  personal  and 
matrimonial,  existed  in  Kentucky,  jurisdic- 
tion over  the  subject-matter  was  held  to  ob- 
tain, and  the  duty  to  enforce  the  decree  of 
divorce  was  consequently  declared.  Nor  is 
there  force  in  the  suggestion  that  because, 
in  the  ease  before  us,  the  wife  appeared, 
hence  the  South  Dakota  court  had  jurisdic- 
tion to  decree  the  divorce.  The  contention 
stated  must  rest  on  the  premise  that  the  au- 
thority of  the  court  depended  on  the  appear- 
ance of  the  parties,  and  not  on  its  jurisdic- 
tion over  the  subject-matter  — that  is,  bona 
f41]fide  domicil,  irrespective  of  the  *appearance 
of  the  parties.  Here  again  the  argument, 
if  sustained,  would  involve  the  overruling 
of  Bell  V.  Bell  and  Streitwolf  v.  Streitwolf, 
As.  in  each  of  the  cases,  jurisdiction  was 
nmf erred,  as  far  aa  it  could  be  given,  by  the 
appearance  of  the  plaintiff  who  brought  the 
suit,  it  follows  that  the  decision  that  there 
was  no  jurisdiction  because  of  the  want  of 
bona  fide  domicil  was  a  rulinf^  that,  in  Its 
absence,  there  could  be  no  jurisdiction  over 
the  subject-matter,  irrespective  of  the  ap- 
pearance of  the  party  b^  whom  the  suit  was 
brought.  But  it  is  obvious  that  the  inade- 
quacy of  the  appearance  or  consent  of  one 
person  to  confer  jurisdiction  over  a  subject- 
matter  not  resting  on  consent  includes,  nec- 
essarily, the  want  of  power  of  both  parties 
to  endow  the  court  with  jurisdiction  over 
a  subject-matter,  which  appearance  or  con- 
vent could  not  give.  Indeed,  the  argument 
but  ignores  the  nature  of  the  marriage  con- 
tract and  the  legislative  control  over  its 
dissolution  which  was  pointed  out  at  the 
outset.  The  principle  dominating  the  sub- 
ject i»  that  the  marriage  relation  is  so  in- 
terwoven with  public  policy  that  the  consent 
of  the  parties  is  impotent  to  dissolve  it 
contrary  to  the  law  of  the  domicil.  The 
proposition  relied  upon,  if  maintained, 
would  involve  this  contradiction  in  terms: 
That  marriage  may  not  be  dissolved  by  the 
consent  of  the  parUes,  but  that  they  can,  by 
their  consent,  accomplish  the  dissolution  of 
the  marriage  tie  by  appearing  in  a  court 
foreign  to  their  domicil  and  wholly  want- 
ing in  jurisdiction,  and  may  subsequently 
compel  the  courts  of  the  domicil  to  ^ve  ef- 
fect to  such  judgment  despite  the  prohibi- 
tions of  the  law  of  the  domicil  and  the  rule 
of  public  policy  by  Which  it  is  enforced. 

Although  it  is  not  essential  to  the  ques- 
tion before  us«  which  calls  upon  us  only  to 
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determine  whether  the  decree  of  divorce  ren- 
dered in  South  Dakota  was  entitled  to  ez-  • 
traterritorial  effect,  we  observe,  in  passing, 
that  the  statute  of  South  Dakota  made 
domicil,  and  not  mere  residence,  the  basis 
of  divorce  proceedings  in  that  state.  As, 
without  reference  to  the  statute  of  South 
Dakota  and  in  anv  event,  domicil*  in  that 
state  was  essential  to  give  jurisdiction  to 
the  courts  of  such  state  to  render  a  decree 
of  divorce  which  would  have  extraterrito- 
rial effect,  and  as  the  appearance  of  one  or 
both  of  the  parties  to  a  divorce  proceeding 
*could  not  suffice  to  confer  jurisdiction  over  [48) 
the  subject-matter,  where  It  was  wanting 
because  of  the  absence  of  domicil  within  the 
state,  we  conclude  that  no  violation  of  the 
due  faith  and  credit  clause  of  the  Constitu- 
tion of  the  United  States  arose  from  the  ao* 
tion  of  the  supreme  judicial  court  oi 
Massachusetts  in  obeving  the  command  of 
the  state  statute,  and  refusing  to  give  dt- 
feet  to  the  decree  of  divorce  in  question. 
Affinned. 

Mr.  Justice  Brewer,  Mr.  Justice  81iiim% 
and  Mr.  Justice  Pecklimiii  dissent. 

Mr  Justice  Holmes,  not  being  a  mem- 
ber of  the  court  when  the  case  was  argued^ 
takes  no  part. 


GEORGE  H.  EARLE,  Jr.,  Receiver  of  tiie 
Chestnut  Street  National  Bank,  Plff.  in 
Brr^ 

V, 

SUSAN  CARSON. 

(See  8.  C.  Reporter's  ed.  42-66.) 

Vational  hamke — liability  of  ehareholden  * 
transfer  of  stock — bima  fides— reduction 
of  reserve — knowledge  of  tftaotvency— /}- 
nanoial  condition  of  purchaser. 

• 

1.  The  presnmptlon  of  liability  for  an  assess- 
ment on  shares  of  stock  In  an  insolvent  na^ 
tlona!  bank,  arising  from  the  presence  of  a 
person's  name  on  the  stock  register,  is  i^ 
butted  by  evidence  that  a  bona  fide  sale  of 
the  stock  had  been  made,  and  that  the  vendor 
had  performed  every  dutj  which  the  law  Im- 
posed In  order  to  secure  the  transfer  on  the 
registry  of  the  bank. 

2.  A  transfer  of  stock  of  a  national  bank,  made 
with  knowledge  of  the  fact  that  the  reserve 
of  the  bank  is  below  the  limit  fixed  by  U.  8. 
Rev.  Stat.  I  6101  (U.  S.  Comp.  Stat.  1001, 
p.  8480),  does  not  create  a  presumption  of 
bad  faith  which  will  avoid  the  transaction  as 
a  fraud  on  the  bank's  creditors  In  the  event 
of  the  fntnre  suspension  of  the  bank,  since 


Nora — On  enforcement  of  statutory  liability 
of  $tockholder9  in  national  banks— ^eee  note  to 
Williamson  v.  American  Bank,  52  C.  C.'A.  6. 

As  to  who  are  liable  as  shareholders  in  na- 
tional banks — see  notes  to  Barle  v.  Carson,  16 
C.  C.  A.  608 ;  and  Baal  v.  Essex  Sav.  Bank,  16 
C.  C.  A.  180. 

On  the  effect  of  transfer  of  stock  upon  stock- 
holder's  HabUity — see  notes  to  Rochester  ft  K. 
F.  Land  Co.  v.  Raymond  (N.  Y.)  47  L.  R.  A. 
256 :  and  United  States  v.  Stanford,  40  L.  ed. 
U.  8.  761. 
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the  statute  creates  no  presumption  of  inabll* 
it7  to  continue  business  as  a  consequence  of 
a  reduction  of  the  reserre  below  the  legal  re- 
quirement. 

8.  A  bona  fide  sale  of  stock  of  a  national  bank, 
made  in  the  exercise  of  the  power  given  to 
stockholders  by  U.  8.  Rev.  Stat.  |  5180  (U. 
8.  Corop.  Stat.  1901»  p.  3461),  to  transfer  tbelr 
stock  "like  other  personal  property,*'  was  not 
Told  as  a  fraud  on  the  bank's  creditors  be- 
cause the  bank  was  Insolvent  at  the  time  of 
the  transfer  in  the  sense  that  its  assets  were 
then  unequal  to  the  discharge  of  its  liabili- 
ties, when  such  fact  was  unlcnown  to  the 
seller  of  the  stock  at  the  time  of  the  sale. 

4.  The  Insolvency  of  the  purchaser  of  shares 
of  stock  of  a  national  bank  which  subse- 
quently suspends  business  does  not  render  the 
sale  void  as  in  fraud  of  the  bank's  creditors* 
where  the  insolvency  of  the  purchaser  is  on- 
known  to  the  seller. 

[No.  83.] 

Argued  yovemher  11,  190t.    Decided  Jamu- 

ary  19,  1909. 

IN  ERROR  to  the  Circuit  Court  of  Ap- 
peals for  the  Third  Circuit  to  review  a 
udfipnent  which  affirmed  a  judgment  of  the 
risd  court  in  favor  of  defendant  in  a  suit 
to  enforce  the  liability  of  a  shareholder  in 
a  national  bank.    Affirmed. 

See  same  case  below,  46  a  C.  A.  498,  107 
Fed.  639. 

Statement  hv  Mr.  Justice  Wliitei 
When  the  Chestnut  Street  National  Bank 
[48]of  Philadeli^ia  ^suspended  payment  and  its 
doors  were  closed,  there  stood  on  the  stock 
register  ten  shares  in  the  name  of  the  de- 
fendant in  error.  A  call  having  been  made 
by  the  Comptroller  for  the  sum  of  the  double 
liability,  this  suit  was  commenced  to  re- 
cover the  amount.  The  defense  was:  First, 
that  prior  to  the  suspension  of  the  bank  tlie 
defendant  had,  in  good  faith,  sold  the  stock 
standing  in  her  name  for  a  full  market 
price,  which  had  been  paid  her;  second, 
that,  in  consummation  of  such  sale,  she 
had,  by  her  agent,  delivered  to  the  proper 
officer  of  the  bank  in  its  banking  house,  at 
the  place  where  transfers  were  made,  the 
stock  certificate,  with  an  adequate  power 
of  attorney  to  make- the  transfer,  and  re- 

a nested  t^at  the  stock  be  transferred ;  third, 
liat  the  officer  of  the  bank  said  that  the 
transfer  would  be  made  as  requested,  and 
the  defendant  was  ignorant  of  the  fact  that 
the  officer  had  failed  to  discharge  his  duty ; 
fourth,  that,  as  the  defendant  had  done 
everything  which  the  law  required  her  to 
do  to  secure  the  transfer,  she  had  ceased  to 
be  a  stockholder,  and  was  not  responsible. 

In  submitting  the  case  to  the  jury  the 
court  instructed:  First,  that  the  presence 
of  the  name  of  the  defendant  on  the  stock 
register  created  a  presumption  of  liability. 
This,  however,  the  jury  was  informed,  was 
not  conclusive,  but  might  be  rebutted.  Such 
rebuttal,  the  court  charged,  would  result  if 
it  was  proved  that  the  defendant  had  made 
a  bona  fide  sale  of  her  stock,  and  had,  at  the 
proper  time  and  place,  handed  to  the  proper 
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officer  of  the  bank  a  power  to  transfer  the 
same,  although  the  officer  of  the  bank  had 
neglected  to  fulfil  his  dutv  in  the  premises»^ 
Secord,  after  charging  fully  and  accurately^ 
as  to  the  proof  essential  to  show  a  bona  fide 
sale  of  stock  in  a  national  bank,  the  court 
having,  during  the  trial,  a|)plied  a  like  rule 
in  pajBsinff  on  the  admissibility  of  evidence^ 
instructed  the  jury  if  the  evidence  estab- 
lished that  a  sale  of  such  character  had 
been  made  while  the  bank  was  a  goinff  con- 
cern, the  defendant  would  not  be  liable,  be- 
cause, unknown  to  her,  the  bank  was,  at 
the  time  of  the  sale,  in  fact  insolvent.  And 
the  same  principle  was  applied  to  the  un- 
known insolvency  of  the  person  to  whom 
the  stock  was  sold.  There  was  verdict  and 
judgment  for  the  defendant,  which  was  af- 
fin»Bd  by  the  circuit  court  of  'appeals ;  [44| 
thereupon  this  writ  of  error  was  prosecuted. 

Messrs.  Cl&arles  Biddle  and  Asa  W. 

Waters  argued  the  cause  and  filed  a  brief 
for  plaintiff  in  error: 

The  liability  imposed  by  the  national 
banking  act  constitutes  a  contract  between 
the  creditors  of  the  bank  and  the  persons 
who  are  its  stockholders  when  the  debt  ia 
contracted. 

Irons  V.  Manufacturers'  Nat.  Bank,  21 
Fed.  197;  2  Morawetz,  Priv.  Corp.  |  870; 
Hohart  v.  Johnson,  19  Blatohf.  359,  8  Fed* 
495 ;  Whitman  y.  National  Bank,  176  U.  8» 
559,  44  L.  ed.  587,  20  Sup.  Ct.  Rep.  477. 

The  liability  6f  the  stockholder  attachea 
when  the  bank  becomes  insolvent. 

Btuart  T.  Bayden,  169  U.  S.  8,  42  L.  ed. 
642,  18  Sup.  Ct  Rep.  274. 

Persons  are  presumed  to  extend  credit  to 
national  banks  in  reliance  upon  the  amount 
of  their  issued  capital  stock,  although  they 
do  not  know  accurately  by  whom  such  stock 
is  at  the  time  held. 

Langtry  r,  Wallace,  38  C.  C.  A.  510,  97 
Fed.  867. 

If  a  person  has  accepted  a  certificate  d 
stock,  and  becomes,  to  all  external  appear- 
ance, a  stockholder,  persons  may  have  be* 
come  creditors  of  the  company  on  the  faith 
of  his  membership,  and  in  law  are  presumed 
to  do  sow 

Upton  r.  Bnglehart,  3  Dill.  496,  Fed.  Om. 
No.  16,800. 

)yhere  an  assignment  has  been  made  to  an 
insolvent  person  after  the  bank  has  become 
insolvent,  the  stockholder  by  such  assign* 
ment  does  not  escape  his  liability. 

Stuart  T.  Bayden,  169  U.  S.  9,  42  L.  ed. 
642,  18  Sup.  Ct  Rep.  274;  McClaren  T. 
Franciscus,  43  Mo.  452. 

Insolvency  instantly  changes  the  relation- 
ship between  stockholders  and  creditors. 

McDonald  T.  WiUiams,  174  U.  S.  397,  43 
L.  ed.  1022,  19  Sup.  Ct  Rep.  743. 

Stockholders  should  be  held  as  partners  to 
the  amount  of  their  stock  when  insolvency  ia 
established. 

Schalucky  v.  Field,  124  111.  617,  16  N.  B. 
904. 

After  a  corporation  has  become  insolvent^, 
it  is  the  duty  of  the  company  to  wind  up  its 
business,  call  in  the  outstanding  capital,  and 

188U.  S» 


1902. 


Eablb  t.  Cabson. 


44,40^ 


■atiafy  creditors.  The  shares  have  ceased  to 
be  the  subject-matter  of  legitimate  traffic. 
They  are  a  burden  to  the  owner,  and  a  trans- 
fer would  be  merely  a  subterfuge  to  avoid 
liability. 

1  Morawetz,  PriT.  Corp.  S  166. 

Ignorance  should  never  free  a  stockholder 
from  his  contract. 

Sawyer  v.  Hoag,  17  Wall.  610,  21  L.  ed. 
731. 

After  the  liai)ility  has  once  attached  in 
favor  of  a  creditor,  a  stockholder  cannot  dis- 
charge it  by  a  subsequent  transfer  of  his 
stock. 

Brown  v.  Hitchooek,  36  Ohio  St  667; 
Wheeler  y.  Faurot,  37  Ohio  St.  26;  Mason 
V.  Alexander,  44  Ohio  St  318,  7  N.  E.  435; 
Harpold  v.  Stohart,  46  Ohio  St  307,  21  N. 
E.  637 ;  Boice  y.  Hodge,  61  Ohio  St  236,  37 
N.  £.  265;  Eerriok  v.  Wwrdvoell,  58  Ohio  St. 
294,  50  N.  E.  903 :  Wick  Nat,  Bank  v.  Union 
Nat.  Bank,  62  Ohio  St  446,  57  N.  £.  320; 
Rider  v.  Fritohey,  49  Ohio  St  206,  15  L.  it 
A.  513,  30  N.  E.  692;  Peter  y.  Union  Mfg. 
Co,  56  Ohio  St  181,  46  N.  B.  894;  Eager  y. 
Cleveland,  36  Md.  476;  Mobs  v.  Oakley,  2 
Hill,  265;  Judeoti  v.  Ros9%€  Galena  Co.  9 
Paige,  598,  38  Am.  Dec.  569;  MoCullough  y. 
Moss,  5  Denio,  567;  Jackson  y.  Meek,  87 
Tenn.  69,  9  S.  W.  225;  Voight  y.  Dregge,  97 
Mich.  322,  56  N.  W.  557;  Cutting  Packing 
Co.  y.  Packers'  Exchange,  86  CaJ.  574,  10  L. 
R.  A.  369,  25  Pac.  62;  Billings  v.  Robinson, 
28  Hun.  140. 

Mr.  Richard  O.  Bale  argued  the  cause 
and  filed  a'  brief  for  defendant  in  error: 

Where  a  transfer  of -stock  is  made  and  de- 
livered to  officers  of  a  bank,  and  such  of- 
ficials fail  to  make  entry  of  it,  the  Federal 
statutes  will  operate  a  transfer  on  the  books, 
and  extinguish  the  liability  of  the  transfer- 
rers as  stockholders. 

Whitney  v.  Butler,  118  U.  S.  655,  30  L. 
ed.  266,  7  Siup.  Ct  Rep.  61;  Earle  v.  Coyle, 
95  Fed.  99;  Matteson  v.  Dent,  176  U.  S.  521, 
44  L.  ed.  571,  20  Sup.  Ct  Rep.  419;  Snyder 
y.  Foster,  19  C.  C.  A.  406,  41  U.  S.  App.  95, 
73  Fed.  136;  Hayes  y.  Shoemaker,  39  Fed. 
319;  Young  y.  McKay,  50  Fed.  394. 

The  genersl  knowledge  which  every  intelli- 
gent shareholder  has  that  the  law  imposes 
upon  national  bank  stockholders  a  double 
liability  does  not  render  a  sale  of  the  shares 
fraudulent  as  to  creditors,  when  that  knowl- 
edge operates  upon  the  mind  of  the  stock- 
holder in  good  faith  to  sell  his  shares,  having 
no  knowledge  or  suspicion  that  the  bank  of 
which  he  is  a  shareholder  is  embarrassed  or 
likely  to  become  insolvent 

Oermania  Nat.  Bank  v.  Case,  99  U.  S.  628, 
25  L.  ed.  448;  Boujden  y.  Johnson,  107  U.  S. 
251,  suh  nom.  Adams  v.  Johnson,  27  L.  ed. 
38G,  2  SUp.  Ct  Rep.  246;  Anderson  v.  Phila- 
delphia  Warehouse  Co.  HI  U.  S.  479,  28  L. 
ed.  478,  4  Sup.  Ct.  Rep.  525;  Johnston  y. 
Laflin,  103  U.  S.  800,  26  L.  ed.  532. 

Liability  under  the  national  banking  act 
is  a  liability,  not  to  the  creditors,  but  for 
the  indebtedness. 

Kennedy  v.  Oihson,  8  Wall.  498,  19  L.  ed. 
476;  McDonald  v.  Thompson,  184  U.  S.  71, 
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46  L.  ed.  437,  22  Sup.  Ct.  Rep.  297;  Stude- 
baker  v.  Perry,  184  U.  S.  258,  46  L.  ed.  528, 
22  Sup.  Ct  Rep.  463. 

Mr.  Justice  Wl&lte,  after  making  the^ 
form>ing  statement,  delivered  the  opinion 
of  the  court: 

In  the  argument  at  bar  all  but  three  of 
the  grounds  of  error  specified  in  the  circuit 
court  of  appeals  and  assigned  on  the  allow- 
ance of  this  writ  were  expressly  waived.  In 
stating  the  case  we  have,  therefore,  called 
attention  only  to  the  facts  and  proceedings 
essential  to  an  elucidation  of  the  three 
questions  now  pressed,  and  hence,  disre- 
garding the  grounds  of  error  which  are  ob- 
solete, we  come  to  consider  the  real  issues. 

1.  Treating  the  facts  as  foreclosed  by  the 
verdict,  the  circuit  court  of  appeals  lield 
that  the  trial  court  rightly  instructed  that 
the  presumption  of  liability  begotten  by  the 
presence  of  the  name  on  the  stock  register 
would  be  rebutted  if  the  jury  found  the 
fact  to  be  that  a  bona  fide  sale  of  the  stock 
had  been  made,  and  that  the  defendant  had 
performed  every  duty  which  the  law  im- 
posed on  her  in  order  to  secure  a  transfer 
on  the  r^stry  of  the  bank.  The  oorrecti' 
uess  of  this  ruling  is  not  open  to  controver* 
sy.  Matteson  v.  Dent,  176  U.  S.  521,  44  IV 
ed.  671,  20  Sup.  Ct.  Rep.  419;  Whitney  y. 
Butler,  118  U.  S.  655,  30  L.  ed.  266,  7  Sup. 
Ct  Rep.  47.  But,  it  is  urged,  the  court 
erroneously  assumed  the  bona  fides  of  the 
sale  to  have  been  concluded  by  the  verdict, 
since  the  trial  court  mistakenly  refused  ta 
instruct  the  jury  that  the  sale  of  the  stocky 
though  in  every  other  respect  lawful,  could 
not  he  so  treated  by  the  jury  if,  as  a  mat- 
ter of  fact  it  was  found  that  at  the  time 
of  the  sale,  to  the  knowledge  of  the  defend-^ 
ant,  the  reserve  of  the  bamc  was  below  the 
limit  fixed  by  law.  Rev.  Stot  5191,  U.  S. 
Comp.  Stat  1901,  p.  3486.  To  sustein  thle 
contention  it  is  argued  that,  by  operatioo 
of  law«  when  the  reserve  of  a  national  bank 
falls  below  the  maximum  provided  in  the 
statute,  every  transfer  of  stock  made  by  a 
person  *having  knowledge  of  the  fact  creates  [45] 
a  l^gal  presumption  of  &d  faith,  and,  there- 
fore, in  the  event  of  the  future  suspension 
of  Uie  bank,  avoids  the  transaction.  But 
the  stetute  creates  no  presumption  of  ina- 
bility to  continue  business  as  a  consequence 
of  the  reduction  of  the  reserve  below  the 
legal  requirement  On  the  contrary,  the 
statute  expressly  contemplates  the  contin- 
uance of  business  by  a  bank,  although  ite 
reserve  may  have  fallen  below  the  stendard^ 
since  it  merely  forbids  the  making  b^  a 
bank  of  certain  enumerated  transactione 
during  the  period  when  the  reserve  is  im- 
paired. Whether  the  provisions  just  re- 
ferred to  are  mandatory  or  directory,  we 
are  not  called  upon  to  determine,  but  cer- 
tainly, in  either  event,  they  clearly  refute 
the  construction  of  the  statute  whidi  would 
be  necessary  in  order  to  sustein  the  propo- 
sition. True,  the  law  confers  authority  on 
the  Comptroller,  in  his  discretion,  to  re- 
quire a  bank;  whose  reserve  has  faJlen  below 
the  legal  limit,  to  restore  the  reserve  with- 
in thirty  days,  and  moreover  gives  pofwer  to 
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the  Comptroller,  with  the  approval  of  the 
Secretary  of  the  Treajsury,  to  appoint  a  re- 
ceiver when  a  bank  fails  to  comply,  after 
the  thirty  days,  with  the  demand  made. 
These  provisions,  however,  but  add  cogency 
to  the  view  that  it  cannot  be  implied  that 
the  mere  reduction  of  the  reserve  below  the 
legal  limit,  as  a  matter  of  law,  suspends  the 
business  of  the  bank,  or,  what  would  be 
tantamount  thereto,  affects  with  a  legal 
presumption  of  bad  faith  all  transactions 
made  with  or  concerning  the  bank  during 
the  period  while  the  reserve  is'  impaired. 

2.  The  proposition  which  arises  under 
this  head  is  that  it  was  erroneously  ruled 
that  the  insolvency  of  the  bank  when  the 
sale  of  stock  was  made  was  irrelevant  un- 
lesa  the  fact  of  insolvency  was  Imown  to  the 
seller,  and  the  sale  was  made  to  avoid  im- 
pending liability, — ^that  is,  in  contempla- 
tion of  insolvency.  It  is  undisputed  that 
at  the  date  when  the  stock  waa  sold  the 
doors  of  the  bank  were  open,  and  it  had  not 
failed  in  business.  Hence,  the  pronoeition 
is  this :  Although  a  national  bank  nas  not 
suspended  payment,  all  sales  of  its  stock, 
whatever  may  be  the  good  faith  with  which 
they  are  maae,  are  void  if  it  develops  that 
at  the  date  of  the  sale  the  assets  of  the 
(46]  bank,  if  they  had  *been  then  realized  on, 
would  have  been  insufficient  to  pay  its  debts. 
The  proposition  is  supported  by  what  is  as- 
sumed to  be  the  essential  nature  of  the 
double  liability  of  a  stockholder  in  a  na- 
tional bank  ajod  the  time  when  such  liabil- 
ity, by  operation  of  law,  becomes  irrevo- 
cably fi^ed.  Paasing  for  a  moment  an  anal- 
ysis of  the  premises  upon  which  the  argu- 
ment proceeds,  let  us  determine  the  result 
to  which  it  necessarily  leads.  Proceeding 
to  do  so,  it  becomes  clear  that  the  effect  of 
maintaining  the  argument  would  be  to  vir- 
tually prevent  the  exercise  of  the  power  to 
transfer  stock  "like  other  personal  prop- 
erty," which  the  statute  gives  in  express 
terms.  Rev.  Stat  5139,  U.  S.  Comp.  Stat. 
1001,  p.  3461.  That  such  would  be  the  re- 
sult if  the  validity  of  every  sale  of  stock 
depended,  not  upon  the  ^food  faith  of  the 
seller,  but  upon  the  condition  of  the  bajik 
as  subsequently  developed  is,  we  think,  obvi- 
ous. Certainly,  it  cannot  in  reason  be  said 
that  the  power  would  exist  to  sell  stock  like 
any  (^er  personal  property  if,  before  the 
power  could  be  exercised,  the  seller  must 
examine  the  affairs  of  the  bank,  marshal 
its  assets  and  liabilities  in  order  to  form 
an  accurate  judgment  as  to  the  precise  con- 
dition of  the  bank.  But  it  has  long  since 
teen  pointed  out  (First  Nat.  Bank  v.  La- 
mer, 11  Wall.  377,  20  L.  ^.  174),  that— 

"The  power  to  transfer  their  stock  is  one 
of  the  most  valuable  franchises  conferred 
by  Congress  on  banking  associations.  With- 
out this  power,  it  can  readily  be  seen  the 
ralue  of  the  stock  would  be  greatly  lessened, 
and,  obviously,  whatever  contributes  to 
make  the  shares  of  stock  a  safe  mode  of  in- 
vestment, and  easily  convertible,  tends  to 
enhance  their  value.  It  is  not  less-  the 
interest  of  the  shareholder  than  the  public, 
that  the  certificate  representing  his  stock 
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should  be  in  a  form  to  secure  public  confl- 
dcince,  for  without  this  he  could  not  nego- 
tiate it  to  any  advantage. 

"It  is  in  obedience  to  this  requirement 
that  stock  certificates  of  all  kinds  have  been 
construed  in  a  way  to  invite  the  confidence 
of  business  men,  so  that  they  have  become 
the  basis  of  commercial  transactions  in  all 
the  large  cities  of  the  country,  and  are  sold 
in  open  market  the  same  as  other  securi- 
ties. Although  neither  in  form  nor  char- 
acter negotiable  paper,  they  approximate  to 
it  as  nearly  as  practicable." 

'^And  in  the  same  case  (p.  376,  L.  ed.  p.[47] 
374),  attention  was  called  to  the  fact  that 
the  purpose  of  Congress  in  making  the  cer- 
tificates transferable  had  been  clearly  mani- 
fested by  the  repeal,  in  adopting  the  na- 
tional banking  act  of  1864  [13  Stat,  at  L. 
99,  chap.  106],  of  §  36  of  the  act  of  1863 
[12  Stat  at  L.  665,  675,  chap.  58],  which 
subjected  any  transfer  of  stock  in  a  nation- 
al bank  to  debtA  due  to  the  bank  by  the 
seller  of  the  stock.  To  maintain  the  prop- 
osition, then,  would  compel  us  to  give  an 
Interpretation  to  the  statute  which  would 
destroy  one  of  its  essential  features,  under 
the  guise  of  giving  effect  to  another  provi- 
sion of  the  same  statute;  in  other  words, 
to  destroy  the  law  under  the  pretext  of  en- 
forcing it.  But  the  controlling  principle  is 
that,  when  reasonably  possible,  a  statute 
should  be  so  interpreted  as  to  harmonize  all 
its  requirements  by  giving  effect  to  the 
whole. 

Moreover,  when  other  parts  of  .the  statute 
are  brought  into  view  ttie  rediiotid  ad  ah- 
surdum  to  which  the  proposition  leads  is 
additionally  shown.  Thus,  it  is  provided 
(Rev.  Stat  fi  5242,  U.  S.  Comp.  Stat  1001, 
p.  3517),  that— 

''All  transfers  of  the  notes,  bonds,  bills 
of  exchange,  or  other  evidences  of  debt  ow- 
ing to  any  national  banking  association,  or 
all  deposits  to  its  credit;  all  assignments  of 
mortgages,  sureties  on  real  estate,  or  of 
judgments  or  decrees  in  its  favor;  all  do- 
posits  of  money,  bullion,  or  other  valuable 
thing  for  its  use,  or  for  the  use  of  any  of 
its  shareholders  or  creditors;  and  all  pay- 
ments of  money  to  either,  majde  after  the  ' 
commission  of  an  act  of  insolvency,  or  in 
contemplation  thereof,  made  with  a  view 
to  prevent  the  application  of  its  assets  in 
the  manner  prescribed  by  this  chapter,  or 
with  a  view  to  the  preference  of  one  cred- 
itor to  another  except  in  payment  of  its  cir- 
culating notes,  shall  be  utterly  null  and 
void,    .    .    ." 

This,  by  a  negative  affirmative,  establish- 
es the  validity  of  all  contracts,  otherwise 
lawful,  made  by  the  bank  concerning  its  as- 
sets before  its  failure,  albeit  at  l£e  time 
such  contracts  were  made  the  bank  was  in- 
solvent, unless  the  contracts  come  within 
the  restrictions  which  the  section  imposes, 
— that  is,  those  entered  into  after  the  com- 
mission of  an  act  of  insolvency  or  in  con- 
templation thereof,  or  made  with  a  view  to 
prevent  the  application  of  the  assets  of  tlie 
bank  in  the  manner  prescribed  by  law,  or 
with  the  purpose  of  giving  a  preference  to 
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[48]ooe  creditor  over  another.  If  the  *propoBi- 
tioD  were  BUstaiDed  it  would  thus  come  to 
pass  that  the  power  of  stockholders  to  free- 
ly transfer  their  stock  like  any  other  per- 
•onaj  property  would  be  burdened  with  a 
Testi-iction  arising  from  the  unknown  in- 
solvency of  the  bank,  while  such  limitation 
would  not  apply  to  any  other  contract  con- 
cerning the  property  or  affairs  of  the  bank. 
This  would  be  to  hold  that  the  statute  had 
conferred  the  lesser  freedom  of  contract 
where  it  was  its  avowed  ourpose  to  give  the 
greater.  It  would,  besides,  require  us  to 
say  that  a  limitation  resulting  from  un- 
known insolvency  was  made  effective  upon 
a  stockholder  in  transferring  his  stock, 
when  such  restriction  was  not  made  oper- 
ative on  ^e  bank  sjod  its  officers  when  ttiey 
entered  into  contracts.  But  this  would 
cause  the  unknown  insolvency  to  resect 
the  power  of  the  person  less  'likely  to  be 
aware  of  its  existence,  and  to  cause  it  not 
to  be  controlling  where  knowledge  was  most 
apt  to  obtain.  Taking  into  view  the  whole 
act, — the  provision  conferring  the  power  to 
transfer  stock;  the  one  already  referred  to, 
which  avoids  contracts  made  in  contempla- 
tion of  insolvency;  the  authority  conferred 
upon  the  Comptroller  to  constantly  test  the 
condition  of  a  national  bank;  the  right  giv- 
en him  to  Suspend  the  business  of  such  bank 
wlHSk  the  exigencies  of  its  situation  require 
it;  and  the  double  liability  imposed  on  the 
registered  stockholders, — ^we  tnink  it  re- 
swts  that  the  power  to  transfer  stock,  like 
other  personal  propertv,  is  not  limited  by 
the  mere  fact  that  at  the  time  of  the  trans- 
fer the  bank,  which  was  a  goin^  concern, 
was  insolvent  in  the  sense  that  its  assets, 
if  liquidated,  would  not  discharge  its  lia- 
bilities, unless  it  be  shown  that  the  seller 
was  aware  of  the  fact,  and  had  sold  his 
stock  to  avoid  the  double  liability  which 
was  impending. 

Let  us  come,  however,  to  consider  the 
natter  in  the  light  of  authority.  It  is 
clear  that  the  assertion  that  the  power  to 
transfer  the  stock  was  limited  by  the  un- 
known insolvency  of  the  bank  rests,  not 
upon  any  express  provision  of  the  statute, 
but  is  deduced  from  mere  implications 
which  it  is  deemed  must  be  drawn  from  the 
statute  as  a  whole.  But  the  settled  rule 
hitherto  enunciated  b^  this  court,  in  accord 
with  the  rule  obtaining  in  the  English 
courts  is,  that,  where  an  express  power  is 
given  to  transfer  stock,  such  power  may  not 

[49] be  raodered  'nugatory  by  implication.  This 
general  principle,  however,  is,  by  the  deci- 
sions of  this  court,  subjected  to  a  limitation 
whidi  does  not  prevail  in  England;  that  is, 
that  the  exercise  of  the  power  to  transfer 
stock  in  a  national  bank  is  controlled  by 
the  rules  of  good  faith  applicable  to  other 
contracts.  The  qualification  just  stated 
gives  no  support  to  the  proposition  that 
where  a  sale  of  stock  in  a  national  bank  is 
made  in  good  faith,  nevertheless  the  conse- 
quences of  the  sale  are  avoided  if  subse- 
quently it  develops  that  the  bank  was  in- 
solvent at  the  time  of  the  transfer,  in  the 
sense  that  its  assets  were  then  unequal  to 
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the  discharge  of  its  liabilities,  when  sucb 
fact  was  unknown  to  the  seller  of  the  stock 
at  the  time  of  the  sale.  Without  undertak- 
ing to  refer  to  the  numerous  cases  in  which 
the  subject  has  been  variously  considered 
since  the  adoption  of  the  national  banking 
act  in  1863,  we  advert  to  some  of  the  lead- 
ing authorities. 

In  Oermania  Nat.  Bank  v.  Case,  dO  U.  S. 
629,  26  L.  ed.  449,  the  proof  concerning  the 
insolvency  of  the  bank  was  thus  stated  in 
the  opinion  of  the  court: 

"The  Crescent  aty  National  Bank  of 
New  Orleans  was  organized  under  the  na- 
tional banking  law  in  1871.  On  the  13th 
of  February,  •  1873,  its  London  correspond- 
ents failed,  and  the  bank  lost  heavily  by 
the  failure, — nearly  the  entire  amount  ot 
its  capital.  This  loss  was  almost  imme- 
diately known  in  the  community  where  the 
institution  was  located,  and  necessarily  af- 
fected its  credit.  On  the  4th  oi  March, 
1873,  payment  of  checks  drawn  upon  it  by 
its  depositors  was  suspended,  and  on  the 
17th  of  the  same  month  its  circulating  notes 
went  to  protest." 

As  a  result  of  the  failure  of  the  bank,  its 
doors  were  closed  and  suit  was  brought  by 
the  receiver  to  recover  from  the  Germania 
the  sum  of  its  double  liability  on  103  shares 
of  stock  which  had  previously  stood  in  th» 
name  of  the  Germania  on  the  stock  register 
of  the  Crescent  bank.  The  stock  in  ques- 
tion had  been  acquired  and  registered  in  the 
name  of  the  Germania  on  the  10th  day  of 
March,  1873,  and  the  Germania  had,  on  the 
same  day,  caused  it  to  be  transferred  on  the 
register  from  its  own  name  to  that  of  Wal- 
do, one  of  its  clerks.  The  court,  in  enforc- 
ing the  liability,  said: 

*" While  it  is  true  that  shareholders  of  [80] 
the  stock  of  a  corporation  generally  have  a 
right  to  transfer  their  shares,  and  thus  dis- 
connect themselves  from  the  corporation 
and  from  any  responsibility  on  account  of 
it,  it  is  equally  true  that  there  are  some 
limits  to  this  right.  A  transfer  for  the 
mere  purpose  of  avoiding  his  liability  to  the 
company  or  its  creditors  is  fraudulent  and 
void,  and  he  remains  still  liable.  The  Eng- 
lish cases,  it  is  admitted,  give  effect  to  sudi 
transfers,  if  they  are  made  (as  it  is  called) 
'out  and  out;'  that  is,  completely,  so  as  to 
divest  the  transferrer  of  all  interest  in  the 
stock.  But  even  in  them,  it  is  held  that  if 
the  transfer  is  merely  colorable,  or,  as  some- 
times coarsely  denominated,  a  sham, — if,  in 
fact,  the  transferee  is  a  mere  tool  or  nomi- 
nee of  the  transferrer,  so  that,  as  between 
themselves  there  has  been  no  real  transfer, 
'but,  in  the  event  of  the  company  becoming 
prosperous,  the  transferrer  would  become 
luterested  in  the  profits, — ^the  transfer  will 
be  held  for  naught,  and  the  transferrer  will 
be  put  upon  the  list  of  contributories.* 
Williatn8*8  Case,  L.  R.  9  Eq.  226,  note,  where 
the  transfer  was,  as  in  the  present  case^ 
made  to  a  clerk  of  the  transferrer  without 
consideration ;  Payne*9  Case,  L.  R.  9  Eq.  223 ; 
Ex  parte  Kintreay  L.  R.  6  Ch.  95.  See  also 
Lindley,  Partn.  2d  ed.  p.  1352;  Chinnock'a 
Case,   Johns.   V.   C.    (Eng.)    714;    Hyam*9 
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Case,  1  De  G.  F.  &  J.  75;  Budd'a  Case,  3 

De  G.  F.  &  J.  297.    The  American  doctrine 

18    even    more    stringent.    Mr.    Thompson 

states  it  thu8«  and  ho  is  supported  by  the 

adjudicated   cases:     'A    transfer   of   shares 

an  a  failing  corporation,  made  by  the  trans- 

-ferrer  with  the  purpose  of  escaping  his  lia- 

-bility   as  a  shareholder,  to  a  person  who, 

Jrom  any  cause,  is  incapable  of  responding 

>in  respect  to  such  liability,  is  void  as  to  the 

•creditors  of  the  company  and  as  to  other 

shareholders,     although,     as     between    the 

transferrer  and  the  transferee,  it  was  out 

And  out' " 

It  was  decided,  however^  that  it  was  not 
necessary  to  apply  the  more  stringent 
American  rule,  since  it  was  found  that  the 
transfer  under  consideration  waB  not  real, 
but  was  fraudulent  and  collusive.  As,  from 
the  undisputed  facts  stated  by  the  court  ip 
its  opinion,  the  bank  became  insolvent,  in 
the  sense  that  its  assets  were  unequal  to 
[Sl]pay  its  debts,  in  February,  1873,  'nearly  a 
month  before  the  alleged  sale  was  made,  it 
follows  that  everything  said  in  the  opinion 
of  the  court,  as  to  the  fraudulent  and  collu- 
«ive  nature  of  the  transfer,  was  wholly  un- 
necessary if  mere  insolvency  avoided  the 
•sale  and  aflixed  the  liability.  But  it  clear- 
ly appears  from  the  reasoning  of  the  court 
that  the  investi^tion  of  the  jjuestion  of 
fraud  and  collusion  was  essential  because 
it  was  deemed  that  insolvencv  alone  did  not 
Avoid  the  transfer.  The  ruling,  therefore, 
was  directly  adverse  to  the  construction  of 
4,\ie  law  now  relied  upon. 

Botcden  v.  Johnson,  107  U.  S.  251,  suh 
-ftom.  AdcLms  v.  Johnson,  27  L.*  ed.  386,  2 
Sup.  Ct.  Rep.  246,  also  involved  whether  a 
«tockholder  in  a  national  bank  was  liable 
4espite  a  transfer  made  by  him  of  his  stock. 
It  was  a^sserted  that  he  was, — ^flrst,  because 
he  had  made  the  sale  with  knowledge  of  the 
Approaching  failure  of  the  bank,  and  to 
Avoid  the  double  liability  which  waB  im- 
pending; and,  second,  because  the  sale  had 
been  oollusively  made  to  a  person  who  was 
Vnown  by  the  seller  to  be  insolvent  and  un- 
Able  to  respond  to  the  double  liability.  The 
tindoubted  fact  was,  although  the  bank  had 
not  suspended,  that  at  the  time  of  the  trans- 
fer it  was  insolvent  in  the  sense  that  its  as- 
«ets  were  not  equal  to  the  discharge  of  its 
liabilities.  In  considering  whether  the 
stockholder  was  liable,  the  court  said: 

''As  such  shareholder,  he  became  subject 
to  the  individual  liability  prescribed  by  the 
statute.  This  liability  attached  to  him  un- 
til, without  fraud  as  against  the  creditors 
of  the  bank,  for  whose  protection  the  lia- 
bility was  imposed,  he  should  relieve  him- 
self from  it.  He  could  do  so  by  a  bona  fide 
transfer  of  the  stock." 

Having  thus  held  that  there  could  be  no 
liability  if  the  sale  of  stock  had  been  made 
in  good  faith,  and  hence  excluding  the  power 
to  avoid  the  transfer  merely  because  of  the 
insolvency  of  the  bank  at  the  time  when  the 
sale  was  made,  the  court  proceeded  to  ex- 
amine the  question  of  good  faith,  and  to  re- 
enunciute  the  principle  which  had  been  pre- 
viously stated  in  Oermania  Nat,  Bank  t. 
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Case,  00  U.  8.  620,  25  L.  ed.  440.  The 
court  said  (p.  261,  L.  ed.  p.  380,  Sup.  Ct. 
Rep.  p.  254)  : 

*^But  where  the  transferrer,  possessed  of 
information  showing  that  there  is  good 
ground  to  apprehend  the  failure  of  the 
bank,  colludes  and  combines,  as  in  this  case, 
with  an  irresponsible  'transferee,  with  the[58J 
design  of  substituting  the  latter  in  his  place 
and  of  thus  leaving  no  one  with  an^  ability 
to  respond  for  the  individual  liability  im- 
posed by  the  statute,  in  respect  of  the 
shares  of  stock  transferred,  the  transaction 
will  be  decreed  to  be  a  fraud  on  the  credit- 
ors, and  he  will  be  held  to  the  same  liabil- 
ity to  the  creditors  as  before  the  transfer." 

Answering  the  contention  that,  even  ad- 
mitting the  sale  to  have  been  made  with 
knowledge  of  impending  failure,  to  avoid 
the  liability  to  arise  therefrom,  it  could  not 
be  avoided  because  the  sale  was  intended  be- 
tween the  parties  to  be  real,  or,  to  use  the 
expression  referred  to  in  Oermania  Nat, 
Bank  v.  Case,  was  an  out  and  out  sale,  the 
court,  in  declining  to  follow  the  English 
cases,  and  in  adhering  to  the  broader  doc- 
trine adverted  to  in  Oermania  Nat,  Bank 
v.  Case,  said:  "But  it  wajB  held  by  this 
court  in  Oermania  Nat,  Bank  v.  Case,  00  U. 
S.  628,  25  L.  ed.  448,  that  a  transfer  on  the 
books  of  the  bank  is  not,  in  all  cases, 
enough  to  extinguish  liability.  The  court 
in  that  case  denned,  as  one  limit  of  the 
right  to  transfer,  that  the  transfer  must  be 
out  and  out,  or  one  really  transferring  the 
ownership  as  between  the  parties  to  it.  But 
there  is  nothing  in  the  statute  excluding, 
as  another  limit,  that  the  transfer  must  not 
be  to  a  {>erson  known  to  be  irresponsible, 
and  collusively  made,  with  the  intent  of  es- 
caping liability  and  defeating  the-  rights 
given  by  the  statute  to  creditors." 

In  Whitney  v.  Butler,  118  U.  S.  665,  30 
L.  ed.  266,  7  Sup.  Ct.  Rep.  61,  the  facts  were 
these:  A  stockholder  in  the  Pacific  Na- 
tional Bank  of  Boston  sold  his  stock  on  the 
8th  of  November,  1881.  Ten  days  there- 
after, on  November  the  18th,  the  bank  sus- 
pended payment  and  closed  its  doors.  Be- 
yond doubt  the  bank  was  insolvent  on  the 
8th  of  November  when  t^e  stock  was  told, 
since  the  Comptroller  certified,  on  the  16th 
of  December,  1881,  that  the  result  of  his 
investigation  disclosed  that  "the  entire 
capital  stock,"  amounting  to  $061,300,  had 
been  lost.  See  statement  of  facts,  Delano 
V.  Butler,  118  U.  S.  638,  30  L.  ed.  261,  7 
Sup.  Ct.  Rep.  30,  which  statement  was  aJso 
a  part  of  the  record  in  Whitney  v.  Butler, 
The  defense  of  the  stockholder,  against 
whom  the  double  liability  was  sotu;ht  to  be 
enforced,  was  that,  having  sold  his  stock 
and  performed  every  du^  required  of  him 
to  secure  a  transfer,  he  was  no  longer  lia- 
ble, although  his  name  remained  upon  the 
register.  The  court,  'after  expressly  8tat-[58] 
ing  (p.  658,  L.  ed.  p.  267,  Sup.  Ct  Rep.  p. 
02)  the  good  faith  of  the  defendant,  because 
he  had  no  reason  whatever  "to  believe  t^'nt 
the  bank  was  insolvent,  or  was  about  to  i» 
come  so,"  and  treating  the  sale  as  valid  for 
that    reason,    proceeded    to   hold    that   the 
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stockholder  was  not  liable,  because  he  had 
4one  everything  in  his  power  to  secure  the 
transfer,  and  hence  bis  name  remained  on 
the  register  by  the  neglect  of  the  officers  of 
the  biuik.  It  requires  no  comment  to  dem- 
<»istrate  that  that  case  was  wrongly  de- 
cided if  the  contention  now '  made  is  sus* 
tainable. 

In  Stuart  v.  Hayden,  169  U.  S.  2,  42  L. 
-ed.  639,  18  'Sup.  Ct.  Rep.  274,  the  facts  were 
these:  Stuart  was  an  owner  of  shares  in 
the  Capital  National  Bank  of  Lincoln,  Ne- 
braska. U*  was  a  director  of  the  bank 
4ind  a  member  of  its  finance  committee.  On 
the  22d  day  of  December,  1892,  in  conse- 
quence of  contracts  made  by  Stuart  with 
<iruetter  &  Joers,  Stuart  delivered  to  them 
his  certificates  of  stock,  with  the  power  to 
transfer,  and  a  few  days  afterwards  the 
stock  was  transferred.  On  the  6th  of  Feb- 
ruary, 1893,  the  bank  failed.  That  the 
tank  wau  insolvent  at  the  date  of  the  sale 
appears  on  the  face  of  the  opinion,  for  the 
court  said: 

'The  bank  closed  its  doors  within  less 
than  three  weeks  after  the  stock  was  trans- 
ferred on  its  books  to  Gruetter  &,  Joers,  its 
total  assets  being  about  $900,000,  and  total 
liabilities  $1,463,013.17.  Its  bills  receiva- 
ble on  hand  were  $519,600,  of  which  $58,- 
576.82  were  good,  $141,393.27  were  doubtful, 
and  $319,611.90  were  worthier j.  Its  bills  re- 
ceivable not  on  hand  amounted  to  $141,000, 
of  which  only  $10,000  were  worth  anything." 

The  question  presented  for  decision  was 
whether  Str.art  continued  liable,  despite  the 
transfer  made  to  Qruetter  &  Joers.  The 
court  elaborately  stated  the  facts,  directed 
attention  to  the  finding  by  the  court  below 
that  at  the  time  of  uie  sale  the  bank  was 
absolutely  insolvent,  and  proceeded  to  en- 
force the  liability  against  Stuart  solely  be- 
cause, being  a  director  of  the  bank  and  a 
member  of  its  finance  committee,  he  had 
knowledge  of  the  insolvency,  and  therefore 
the  sale  was  in  bad  faith.  Manifestly,  this 
case  also  reiterates  the  doctrine  announced 
in  the  previous  cases,  and  excludes  the  con- 
ception that  the  mere  fact  of  unknown  in- 
solvency avoids  the  transfer,  since  every 
word  of  the  careful  statement  in  the  opin- 
fS4]ion  on  the  facts  showing  knowledge  *would 
have  been  wholly  unnecessary  if  the  doc- 
trine now  asserted  were  well  founded. 

From  what  has  previously  been  said,  and 
the  cases  just  referred  to,  it  is  demon- 
strated that  the  contention  now  made  is  not 
supported  by  the  statute,  and  is  foreclosed 
by  tlie  decisions  of  this  court.  But  it  is 
suggested  the  rule  announced  in  the  pre- 
vious cases  is  shown  to  have  been  a  mis- 
taken one  by  an  observation  in  the  opinion 
in  Stuart  v.  Hoyden,  169  U.  S.  2,  42  L.  ed. 
639,  18  Sup.  Ct.  Rep.  274.  The  passage  re- 
ferred to  (p.  9,  L.  ed.  p.  642,  Sup.  Ct.  Rep. 
p.  276)  is  as  follows: 

'•Whether — the  bank  being  in  fact  insol- 
vent— the  transferrer  is  liable  to  be  treated 
as  a  shareholder,  in  respect  of  its  existing 
contracts,  debts,  and  engagements,  if  he  be- 
lieved in  good  faith,  at  the  time  of  trans- 
fer, that  the  bank  was  solvent,  is  a  question 
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which,  in  the  view  we  take  of  the  present 
case,  need  not  be  discussed,  although  he 
may  be  so  treated,  even  when  acting  in  good 
faith,  if  the  transfer  is  to  one  who  is  finan- 
cially irresponsible." 

But  this  remark  does  not  purport  to  pass 
Ujpon  the  question  which  it  suggests,  but 
simply  reserves  it.  The  arflrument>  how- 
ever, IB  that  the  opinion  would  not  hiave  re- 
served a  question  which  had  been  conclu- 
sively foreclosed.  The  suggestion  is  based 
on  a  misconception  of  the  sentences  relied 
on.  Obviously,  the  observations  in  Stuart 
V.  Hayden  cannot,  in  reason,  be  construed 
as  throwing  doubt  upon  the  doctrine,  an- 
nounced in  the  opinion  in  which  the  expres- 
sions relied  on  are  contained.  This  would, 
however^  be  the  case  if  the  significance  now 
attributed  to  the  language  were  sound.  The 
error  of  the  argument  arises  from  the  fact 
that  it  affixes  to  the  word  "insolvency,"  as 
found  in  the  sentences  quoted,  the  errone- 
ous import  hitherto  pointed  out;  that  is,  an 
inadequacy  of  the  assets  of  a  bank  to  pay 
its  liabilities,  instead  of  giving  to  it  its 
true  meaning,  that  of  failure  sjod  consequent 
suspension  of  business. 

3.  The  proposition  under  this  head  is 
that,  as  the  person  to  whom  the  stock  was 
sold  in  the  case  before  us  was  in  fact  insol- 
vent, and  hence  unable  to  respond  to  the 
double  liability,  the  sale  was  void,  al- 
though the  fact  of  such  insolvency  of  the 
buyer  was  unknown  to  the  seller.  But  thts, 
in  its  last  analysis,  merely  again  reiterates 
the  proposition  which  we  have  previously 
disposed  of,  ''since  it  but  insists  that  the  va-[6S] 
lidit^  of  the  sale  of  the  stock  is  to  be  tested, 
not  by  the  good  faith  of  the  seller,  but  upon 
the  unknown  financial  condition  of  the 
buyer.  The  rule  on  this  subject  was  clearly 
stated  in  the  passage  which  haa  already 
been  excerpted  from  Bovoden  v.  Johnson, 
107  U.  S.  251,  8uh  nom,  Adams  v.  Johnson, 
27  L.  ed.  386,  2  Sup.  Ct.  Rep.  246,  where, 
in-  declining  to  follow  the  English  rule  up- 
holding a  real,  or  out  and  out,  sale,  even 
if  the  purpose  was  to  avoid  impending  lia- 
bility, the  court  said  that  "tne  transfer 
must  not  be  to  a  person  known  to  be  irre- 
sponsible, and  collusivelv  majde,  with  the 
intent  of  escaping  liability  and  defeating 
the  rights  given  oy  the  statute  to  credit- 
ors,"— ^a  principle  which  has  been  since  ex- 
pressly reiterated  in  Matteson  v.  Dent, 
176  U.  S.  621,  531,  44  L.  ed.  671,  676,  20 
Sup.  Ct.  Rep.  419.  Here,  again,  support 
for  the  proposition  is  sought  to  be  derived 
from  the  concluding  sentence  in  the  passage 
from  the  opinion  in  Stuart  r.  Hayden.  But 
in  any  event  the  observation  relied  upon 
was  not  essential  for  the  decision  ot  the  case 
of  Stuart  V.  Hayden,  and  moreover  its 
meaning  is  clearly  shown  by  the  context  of 
the  opinion,  in  which  the  difference  between 
the  American  and  English  rule  is  pointed 
out.  When  this  is  borne  in  mind  it  will  be 
seen  that  the  expression  in  Stuart  v.  Hay- 
den referred  to  but  stated  that  diflTerence, 
and,  being  taken  in  connection  with  other 
clauses  of  the  opinion  in  that  case,  must  be 
understood  as  implying  that  a  real,  or  out 
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and  out,  transfer  would  not  be  adequate  to 
relieve  the  seller  from  his  liability  as  a 
stockholder  if  the  sale  was  made  by  him  to 
escape  his  impending  liability,  and  to  a  per- 
son whom  he  knew,  or  had  reason  to  know, 
was  financially  irresponsible.  As  the 
views  hitherto  expressed  are  conclusive  of 
the  meaning  of  the  act  of  Congress,  we  dfem 
it  unnecessary  to  refer  to  the  many  cases 
from  state  courts  of  last  resort  coostruing 
state  statutes  referred  to  in  the  argumenL 
Affirmed. 


f  66]* WILLIAM  E.  HALE,  as  Receiver,  ete.,  Pe* 

titionw, 

V. 

EDWARD  P.  ALUNSON  et  al 

(See  8.  C.  Reporter*!  ed.  66-81.) 

Court* — juriadiotion — §uit    hy   receiver    in 

foreign  furiediotion^-equitj^ — muUiplioity 
of  suite — ancillary  remedy — euit  to  en^ 
force  etockholder'e  liability, 
1.  A  rocei?er  appointed  ^j  a  court  of  equity  In 
the  exercise  of  Its  genera!  Jurisdiction  can- 
not, by  virtue  of  his  appointment  and  the  di- 
rection to  sue  contained  therein,  maintain  a 
suit  In  equity  In  a  foreign  Jurisdiction  to  en- 
force  the  statutory  liability  of  stockholders 
In  an  Insolvent  corporation,— especially  where 
the  courts  of-  the  state  where  the  receiver 


was  appointed  have  held  that  anch  an  actios 
cannot  be  maintained  by  him  In  the  courts  of 
that  state. 

2.  Equity  Is  without  Jurisdiction,  on  the  ground 
of  the  prevention  of  a  multiplicity  of  suits, 
of  a  suit  to  enforce  the  statutory  liability  of 

•  the  stockholders  of  a  foreign  corporation.  In 
which  the  amount  demanded  Is  the  full 
amount  of  the  par  value  of  the  shares  held 
by  each  defendant. 

3.  A  suit  to  enforce  the  statutory  liability  of 
stockholders  m  a  foreign  corporation  cannot 
be  maintained  In  a  court  of  equity  on  the 
theory  that  It  Is  an  ancillary  or  auxiliary 
proceeding  brought  In  aid  of  and  to  enforce 
an  equitable  decree  of  a  court  of  the  state 
where  the  corporation  resides  In  a  suit  to 
enforce  the  liability  of  Its  stockholders^ 
where  the  nonresident  stockholders  were 
merely  nominal  parties  In  that  suit,  and  no 
Judgment  was  rendered  against  them  because 
of  a  want  of  Jurisdiction  over  them. 

[No.  77.] 

Argued  November  €^  7,  1902.    Decided  Jan- 
uary 19,  1909. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Third  Circuit  to  review  a  jud^ent  which 
afllrmed  a  judgment  of  the  Circuit  Court 
for  the  Eastern  District  of  Pennsylvania 
sustaining  a  demurrer  to  a  bill  to  enforce 


Nora. — On  the  right$  of  receiver  a$  to  prop- 
erty outttde  of  the  ^risdictlon  In  which  he  iB 
appointed — see  note  to  Gllman  v.  Hudson  River 
Boot  &  Shoe  liffg.  Co.   (Wis.)   28  L.  R.  A.  52. 

On  the  right  to  enforce  stoekholder'B  liabil- 
ity out»ide  of  the  state  of  incorporation — see 
note  to  Gushing  v.  Perot  (Pa.)  84  L.  R.  A.  787. 

Oil  the  jurisdiction  of  equity  where  the  rem- 
edy at  law  ewitts — see  notes  to  Meldrum  v. 
Meldrum  (Colo.)  11  L.  R.  A.  65;  Delaware, 
L.  &  W.  R.  Co.  V.  CentnU  Stock  Yards  ft 
Transit  Co.  (N.  J.  Eq.)  6  L.  R.  A.  855;  and 
Tyler  v.  Savage,  86  L.  ed.  U.  S.  88. 

Right  of  receiver  to  enforce  liability  of  car- 

porate  stockholder  outside  of  the  state  of  his 

appointment. 

While  the  foreign  appointment  of  a  receiver 
of  a  corporation  does  not  create  an  absolute 
right  to  sue  In  another  state,  the  privilege  of 
maintaining  such  suit  is  quite  generally  ex- 
tended to  him  on  principles  of  comity,  where 
this  will  not  defeat  the  remedies  of  resident 
creditors.  See  note  to  Oilman  v.  Hudson  River 
Boot  &  Shoe  Mfg.  Co.  (Wis.)  28  L.  R.  A.  52, 
on  the  rights  of  receiver  as  to  property  out- 
side of  the  jurisdiction  in  which  he  Is  ap- 
pointed. 

This  principle  has  been  applied  to  cases 
where  the  foreign  receiver  of  a  corporation  at- 
tempts to  enforce  the  liability  of  a  stockholder 
outside  ol  the  state  of  his  appointment.  And 
It  has  been  held  that  an  action  to  collect  the 
amount  found  due  and  payable  may  be  main- 
tained by  him  in  a  Federal  court  sitting  in 
another  state,  where  it  will  not  violate  the 
policy  of  the  state  or  Interfere  with  the  Inter- 
ests of  domestic  creditors.  Burr  v.  Smith,  118 
Fed.  858. 

And  that  the  enforcement  by  a  foreign  re- 
ceiver of  the  payment  of  subscriptions  to  the 
capital  stock  of  the  corporation,  where  there 
are  no  resident  creditors  or  other  persons  hi- 
teC«sted  in  the  distribution  of  Its  assets,  does 
not  Injuriously  affect  the  Interests  of  the  cltl- 
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sens  of  the  state  in  which  the  suit  Is  brought^ 
or  violate  its  policy  or  laws,  and  that  the 
suit  may  therefore  be  maintained  on  principles 
of  comity.  Castleman  v.  Templeman.  87  Md. 
546.  41  L.  R.  A.  367,  40  Atl.  275. 

**  When  an  action  by  a  foreign  receiver  t» 
collect  assets,  under  the  authority  of  the  court 
which  appointed  him,  works  no  detriment  to 
any  dtlsen  of  this  state,  and  la  not  repugnant 
to  Its  policy,  it  would  be  a  provincial  and  nar> 
row  view,"  says  Vann,  J.,  In  Howarth  v.  Angle. 
162  N.  T.  170.  47  L.  R.  A.  725,  56  N.  B.  489. 
**  for  our  courts  to  refuse  to  extend  the  usual 
state  comity.  There  Is  a  close  business  con- 
nectilon  between  the  cltlsens  of  the  different 
states  of  the  Union.  Investments  are  freely 
made  In  other  states  by  tne  cltlsens  of  this 
state,  who  need  the  aid  of  the  courts  of  the 
Jurisdiction  where  the  Investments  are  made. 
The  comity  which  we  expect  to  have  extende<l 
to  cltlsens  of  our  state  we  cannot.  In  justice, 
refuse  to  cltlsens  of  other  statea  State  lines 
should  not  prevent  justice  from  being  done. 
Our  courts  should  not  close  their  doors  to  a 
receiver  from  another  state,  who  comes  here 
armed  with  the  title  to  a  just  claim  against  a 
cltlsen  of  this  state,  and  offers  to  establish  by 
common-law  evidence  the  1*  iblllty  of  that  clt- 
lsen. While  we  should  keep  control  of  the  sub- 
ject, so  as  to  see  that  no  discrimination  Is 
practised  against  our  citizens,  or  injustice  done 
them  either  as  to  the  substance  of  the  liability 
or  the  method  of  procedure,  when  the  same  re- 
sult is  attained  in  practically  the  same  wsy 
as,  under  similar  circumstances,  would  be  at- 
tained in  the  case  of  a  domestic  corporal !<», 
there  is  no  reason  for  withholding  thst  aid 
which  is  now  afforded  by  the  courts  of  almost 
all  enlightened  countries."  Here  the  amount 
of  the  stockholder's  liability  had  been  definitely 
ascertained,  and  was  only  his  proportion  of 
the  ascertained  deficiency  of  assets,  and  It  did 
not  appear  that  there  was  any  other  stock- 
holder or  sny  creditor  of*  the  corporation  In 
New   York,  or  that   Injury   would   be   done  to 
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the  liability  of  stockholders  of  a  foreign  cor- 
poration.   Afprmed, 

See  same  case  below,  46  C.  C.  A.  270,  106 
Fed.  258. 


Statement  by  Mr.  Justice  PeoUiami 

This  case  comes  here  by  virtue  of  a  writ 
of  certiorari  directed  to  the  circuit  court 
of  appeals  for  the  third  circuit.  It  is  a  suit 
in  equity  brought  by  a  foreign  receiver,  in 
[67]  the  United  States  'circuit  court  for  the  east- 
ern district  of  Pennsylvania,  to  enforce  Uie 
liability  of  stockholders,  residing  in  Penn- 
sylvania, of  the  Northewestem  Guaranty 
Loan  Company,  a  corporation  of  Minnesota. 

Demurrers  were  filed,  setting  up,  amons 
other  grounds,  that  the  receiver  appointed 
under  proceedings  in  Minnesota  had  no  right 
to  sue  in  any  court  of  a  foreign  jurisdic- 
tion; also  that,  even  if  the  receiver  had  the 
right  to  sue,  there  was  an  adequate  remedy 
at  law  for  whatever  rights  might  eiist  in 
the  receiver  or  any  other  person,  and  that 
no  ground  of  e<^uitable  jurisdiction  was 
statmi.  The  circuit  court  sustained  the  de- 
murrer on  the  ground  that  the  remedy,  if 
any  the  complainant  had,  was  at  law.  102 
Fed.  700.  The  judgment  was  afBrmed  by 
the  circuit  court  of  appeals  for  the  third 
circuit.    45  G.  G.  A.  270,  106  Fed.  258. 

The  facts  are  these:  In  Ma^,  1803,  the 
loan   company  was   adjudged  insolvent  in 


proceedings  instituted,  under  the  Minnesota 
statute^  in  the  district  court  of  Hennepin 
coun^,  which  court  had  jurisdiction,  and 
the  Minneapolis  -Trust  Company  was  ap- 
pointed a  receiver  of  the  corporate  assets,, 
and  took  possession  thereof,  and  proceeded 
to  the  discharge  of  its  duties.  In  Novem- 
ber, 1803,  one  Arthur  R.  Rogers,  who  was 
the  assi^ee  of  a  judgment  creditor  of  the 
corporation,  whose  execution  against  it  had 
been  returned  wholly  unsatisfied,  filed  a  bill 
in  eauityin  the  Minnesota  state  court,  in 
behalf  of  himself  and  all  other  creditors  of 
the  loan  company,  against  that  company 
and  all  its  stockholders,  for  the  purpose  of 
enforcijQg  the  stockholders'  liability  to  the 
creditors,  provided  for  by  the  statutes  of 
Minnesota.  Out  of  about  five  hundred 
stockholders,  some  twenty-three  only  resided 
in  the  state  of  llfinnesota  and  were  served 
with  process. 
The  creditors  of  the  loan  company,  as  re- 

auired  by  the  court,  came  in  and  proved 
tieir  debts  against  the  company,  but  none 
of  the  nonresident  stockholders  had  been 
served  with  process  in  the  action,  and  not 
one  of  them  appeared  therein.  It  was  ad- 
judged that  the  defendants  who  were  named 
as  resident  stockholders  of  the  loan  com- 
pany, and  over  whom  the  court  had  ac- 
quired jurisdiction  bv  the  service  of  process 
upon  them,  *were  liable,  to  the  extent  of  the[58] 


tnj  dticen  of  the  state,  or  an;  established 
policy  of  the  state  Interfered  with. 

So,  in  Pugh  V.  Hurtt,  62  How.  Pr.  22,  it 
was  held  that  a  receiver  appointed  In  another 
state  may  l>e  allowed  by  comity  to  bring  rait 
against  a  resident  to  enforce  his  liability  as 
stockholder  In  an  insolvent  corporation. 

And  a  receiver  of  a  foreign  corporatloin  was 
allowed  to  recover  on  a  bill  in  chancery  against 
an  ezecntrlz  of  a  deceased  stockholder,  In  the 
case  of  Mann  v.  Cooke,  20  Conn.  178.  In  this 
ease  the  shares  had  l>een  surrendered  by  the 
subscriber  to  the  company  after  its  insolvency, 
and,  besides  this,  he  had  paid  60  per  cent  of 
his  subscription,  which  by  his  agreement  was 
all  that  the  company  required  of  him. 

But  a  receiver  of  a  corporation  appointed  in 
another  state  will  not  be  allowed  by  the  ex- 
ercise of  comity  to  sue  to  enforce  the  liability 
of  stockholders,  when  it  would  be  In  contra- 
vention of  the  rights  of  the  citlsens  of  the 
state  and  operate  to  their  Injury.  Wyman 
V.  Baton,  1Q7  Iowa,  214,  48  L.  R.  A.  696,  76 
N.  W.  865.  Here  the  obligation  sought  to  be 
enforced  was  a  subscription  to  the  capital 
stock  <ft  an  Insurance  company  which  was  to 
be  formed  in  two  separate  states  and  there- 
after consolidated.  The  coCisolldatlon  was 
never  effected,  but  each  company,  having 
changed  its  name,  continued  to  do  business  in 
the  state  of  its  hicori>oratk>n.  The  court  said : 
"There  is  not,  in  view  of  the  entire  record 
In  this  case,  an  equitable  consideration  favor- 
flible  to  a  recovery  against  these  defendants. 
The  present  liabilities  of  the  Nebraska  corpo- 
ration cannot  truthfully  be  said  to  have  accrued 
In  consequence  of,  or  with  reliance  upon,  the 
former  connection  of  these  defendants  with  the 
enterprise  from  which  sprang  the  present  com- 
pany. These  facts  are  Important  as  aiding  in 
the  solution  of  a  legal  proposition,  urged  by 
appfllees,  to  the  effect  that  this  action  cannot 
be  maintained  in  Iowa,  because  it  is  brought 
by  a  receiver  of  a  Nebraska  corporation  to  en- 
force-s  provirion  of  the  law  of  that  state;  the 
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claim  I>eing  that  such  a  proceeding  can  only 
be  had  as  a  result  of  comity  between  the  states, 
and  that  the  basis  of  such  an  exercise  is  that 
the  citlsens  of  the  state  granting  it  shall  not 
be  thereby  prejudiced  or  Injured.  Admitting, 
for  the  sake  of  argument,  the  rule  that  comity 
controls  as  to  the  authority  of  plaintiff  to  sue 
in  this  state,  snd,  as  we  have  in  effect  said, 
the  record  leaves  us  without  doubt  that  its  ex- 
ercise should  be  denied,  because  it  would  be 
in  contravention  of  the  rights  of  our  dtlsena 
and  operate  to  their  injury.** 

It  would  seem  that  the  principles  of  comity 
should  not  require  a  state  to  extend  greater 
consideration  to  a  foreign  receiver  than  he  la 
accorded  at  home,  and  that,  t  therefore,  unless 
a  similar  action  might  be  maintained  by  htm 
in  the  state  of  his  appointment,  he  has  no  • 
standing  In  a  foreign  jurisdiction.  And  in  a 
number  of  cases  where  his  right  to  maintain 
such  a  rait  has  been  sustained  (Cuykendall  t. 
Bfiles,  10  Fed.'  842 ;  Sheafe  v.  Larimer,  79  Fed. 
921;  Howarth  v.  Ellwanger,  86  Fed.  64; 
Howarth  v.  Lombard,  176  Mass.  670.  49  L. 
R.  A.  801,  66  N.  E.  888;  Howarth  v.  Angle,. 
162  N.  T.  179,  47  L.  R.  A.  726,  56  N.  B. 
489,  Affirming  89  App.  Dlv.  161,  67  N.  T.  Supp. 
187;  Wlgton  v.  Kenney,  61  App.  Dlv.  215,  64 
N.  Y.  Supp.  924),  the  court  has  been  careful 
to  refer  to  his  power  In  the  state  of  his  ap- 
pointment. 

Thus,  in  Howarth  v.  Ellwanger,  86  Fed.  64,. 
Bupra,  the  court  says  that  a  receiver  of  a  cor- 
poration is  the  only  person  who,  under  the- 
laws  of  the  state  of  his  appointment,  can  en- 
force, under  the  direction  of  the  court,  the- 
Individual  IhLbllity  of  the  stockholders. 

And  in  Howarth  v.  Lombard,  175  Mass.  570, 
49  L.  R.  A.  801,  66  N.  E.  888,  supra,  the  re- 
ceiver was  said  to  have,  under  the  laws  of  the- 
state  of  his  appointment,  the  legal  title  to 
the  fund  as  trustee  for  creditors,  and  to  be 
the  only  person  who  oould  legally  demand  and 
collect  the  money. 

And  in   Howarth  v.  Angle,   162  N.   Y.   179* 
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par  value  of  their  8tock«  for  the  debts  of 
iJie  company.  The  decree  also  found' a  list 
•of  the  creditors  who  had  intervened,  and 
-the  amounts  due  to  each  of  them  from  the 
loan  company. 

In  addition  to  giving  judgments  against 
-the  resident  stockholders  of  the  loan  com- 
pany in  favor  of  its  ascertained  creditors, 
the  court  also  decreed  as  follows: 

''Tenth.  That  for  the  purpose  of  enforc- 
ing and  collecting  said  lud^ents  and  all 
thereof  and  any  and  all  liability  thereon  or 
in  anywise  incident  thereto,  and  any  and  all 
liability  upon  the  part  of  nonresident  stock- 
holders of  said  Northwestern  Guaranty 
Loan  Company,  against  whom  no  personal 
judgment  for  the  ascertained  liability  is 
herein  rendered,  and  disbursing  the  amounts 
so  collected  as  hereinafter  provided,  W.  E. 
Hale,  Esq.,  has  been  by  the  order  of  this 
-court  appointed  receiver,  and  has  given 
bond  in  the  sum  of  $25,000  and  qualified  as 
such  receiver.  That  by  the  terms  of  said 
order  of  appointment  said  receiver  was  and 
hereby  is  authorized,  empowered,  and  di- 
rected to  take  any  and  all  appropriate  or 
necessary  steps  or  proceedings  for  the  pur- 

Sose  of  collecting  the  judgments  herein  ren- 
ered,  and  was  and  hereby  is  authorized, 
empowered,  and  directed  tx>  take  any  and 
all  necessary  or  appropriate  steps  or  pro- 
<>eeding8  against  the  nonresident  stockhold- 
•ers  of  said  defendant  Northwestern  Guaran- 
ty Loan  Company  against  whom  no  per- 
sonal judgment  herein  has  been  ordered,  for 
the  enforcement  and  realization  upon  their 
•aforesaid  stockholders'  liability,  and  to  that 

47  L.  R.  A.  725,  56  N.  E.  480,  supra,  the  court 
was  careful  to  point  oat  that  the  receiver,  by 
the  law  of  the  state  where  he  was  appointed, 
had  title  to  the  right  of  action  against  stock- 
holders to  enforce  their  liability. 

So,  in  Sheafe  v.  Larimer,  70  Fed.  021,  ttipro, 
a  decision  of  the  state  of  the  receiver's  ap- 
pointment was  referred  to  as  showing  that  the 
statutory  liability  imposed  by  the  statutes  of 
that  state  on  corporate  stockholders  could  be 
-enforced  by  the  receiver. 

Likewise,  in  Cuykendall  v.  Miles,  10  Fed. 
842,  supra.  It  appeared  that  the  receiver  could 
maintain  such  on  action  in  the  state. of  his  ap- 
pointment. 

In  Burr  v.  Smith,  118  Fed.  858,  supra.  It 
-appeared  that  the  statutes  of  the  state  of  the 
receiver's  appointment  provided  that  stock- 
holders' liabilities  should  be  enforced  by  a  re- 
-celver  In  his  own  name,  both  within  and  with- 
-out  the  state. 

And  in  Wlgton  v.  Kenney,  51  App.  Div.  215. 
^64  N.  Y.  Supp.  024,  supra,  which  sustained 
an  order  overruling  a  demurrer  to  the  re- 
ceiver's complaint,  such  complaint  contained 
an  allegation  that  the  receiver  was  authorized 
to  maintain  and  bring  the  action. 

And  because  a  Kansas  receiver  of  the  assets 
•of  a  corporation  was  without  power  to  main- 
tain a  suit  to  enforce  the  statutory  liability 
of  a  stockholder  in  that  state,  by  reason  of  his 
failure  to  take  the  steps  which  the  statutes  of 
that  state  make  a  prerequisite  to  such  en- 
forcement, the  court  in  Ehrans  v.  Nellla  187 
U.  S.  271,  ante,  173,  23  Sup.  Ct  Rep.  74,  held 
that  he  could  maintain  no  such  action  in  n 
Federal  court  sitting  in  another  state.  "It  is 
manifest,*'  says  Mr.  Justice  White,  in  deliver 
Ing  the  opinion  of  the  court,  *'  tluit  the  l-c 
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end  said  receiver  be  and  hereby  is  author- 
ized, empowered,  and  directed  to  institute 
and  prosecute  all  such  actions  or  proceed- 
ings in  foreign  jurisdictions  as  may  be 
necessary  or  appropriate  to  this  end." 

The  uecree  also  provided  that  jurisdic- 
tion of  the  cause  should  be  retained  until 
the  adjustment  of  the  several  rights  and 
liabilities  of  the  respective  parties. 

Thereupon  the  receiver  thus  appointed 
commenced  this  suit  in  eauity  to  recover 
from  the  resident  stockholders  in  Pennsyl- 
vania the  full  amount  of  the  par  value  of 
the  shares  of  stock  held  by  them.  Rogers, 
the  ajssignee  of  the  judgment  creditor  in  the 
Minnesota  action,  was  joined  as  complain- 
ant in  this  *Ruit  with  the  receiver,  and  a  de-[69] 
murrer  having  been  interposed  on  the 
ground,  among  others,  of  this  joinder,  the 
circuit  court,  upon  the  trial  and  upon  the 
application  of  complainant,  granted  leave 
to  dismiss  the  assignee  as  a  party,  and  the 
case  proceeded  thereafter  in  the  name  of  the 
receiver  alone. 

Mr,  Bf.  H.  Bovtelle  argued  the  cause, 
and,  with  Messrs,  William  E.  Hale,  Charles 
C,  Lister,  and  A.  L.  Pincoffs,  filed  a  brief  for 
petitioner : 

The  statutory  stock-liability  imposed  by 
the  laws  of  corporate  domicil  is  contractual 
in  character,  and  enforceable  in  any  court 
where  jurisdiction  of  the  parties  may  be  ob- 
tained. 

Hawthorne  r,  Calef,  2  Wall.  10,  17  L.  ed. 
776;  Carrol  v.  Qreen,  02  U.  S.  500,  23  L. 
ed.  738;  Flash  v.  Covn,  100  U.  S.  371,  27  L. 

celver  had  no  authority  to  bring  this  suit 
even  In  the  courts  of  the  state  of  Kansas,  and 
he  clearly,  therefore,  had  no  power  to  prose- 
cote  such  action  in  the  courts  of  another  Juris- 
diction.** 

The  decision  in  Hals  t.  Allinbon  likewise 
rests  upon  the  facts  that  the  appointment  of 
the  receiver  was  not  authorised  by  sny  statute, 
but  wse  merely  in  the  exercise  of  the  general 
IK>wers  of  a  court  of  equity,  end  that  he  had 
no  title  to  the  fund,  and  could  not  maintain 
such  an  action  In  the  courts  of  the  state  where 
he  was  appointed..  And  the  diverse  conclu- 
sions reached  by  the  lower  Federal  courts  as 
to  the  right  of  such  a  receiver  to  maintain 
an  action  to  enforce  a  stockholder's  liability 
outside  the  state  of  his  appointment  seem  to 
have  proceeded  from  different  views  with  re- 
spect to  tne  nature  of  such  appointment. 

Thus,  in  Hale  v.  Hardon,  37  C.  C.  A.  240, 
05  Fed.  747,  it  was  held.  Reversing  80  Fed. 
283,  that  the  appointment  of  a  receiver  by  a 
Minnesota  court  in  a  proceeding  by  creditors 
to  wind  up  the  s  if  airs  of  a  domestic  corpora- 
tion and  enforce  the  liability  of  stockholders 
for  its  debta  being  contemplated  by  the  Min- 
nesota statutes  and  in  the  general  course  of 
equity  or  legal  procedure  in  that  state,  such 
a  receiver  might,  on  principles  of  comity,  be 
permitted  to  maintain  an  action  at  law  to  en- 
force such  ilabiUty  in  the  courts  of  another 
jurisdiction.  This  ruling  was  followed  In  Hale 
7.  Tyler,  104  Fed.  757. 

But  in  Hilliker  v.  Hale,  54  C.  C.  A.  252,  117 
Fed.  220,  it  was  held.  Reversing  100  Ft'd.  273, 
that  such  a  receiver,  not  being  appointed,  un- 
der the  authority  of  any  statute,  but  simply 
under  the  general  equity  powers  of  the  court, 
with  instructions  to  proceed  against  nohresl- 
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^^  966,  3  Sup.  Ct.  R^.  263;  Whitman  r, 
yational  Bank,  176  U.  S.  559,  44  L.  ed.  587, 
20  Sup.  Ct.  Rep,  477 ;  Hancock  Nat,  Bank  v. 
Fnmum,  176  17.  S.  640,  44  L.  ed.  619.  20 
6up.  Ct.  Rep.  606;  Pinney  v.  Nelson,  183  U. 
8.  144,  46  L.  ed.  125,  22  Sup.  Ct.  Rep.  52. 

Where  such  liability  contemplates  the  cre- 
ation of  a  fund,  the  purposes  in  this  regard 
may  be  best  accomplished  through  the  medi- 
um of  a  receiver. 

2  Morawetz,  Priv.  Corp.  S  902. 

In  some  jurisdictions  the  administration 
•of  this  quasi-assct  is  conferred  upon  the  gen- 
•eral  receiver  of  the  corporation,  but,  by  the 
clear  weight  of  authority,  unless  power  in 
this  respect  be  conferred  by  special  enact- 
ment, the  general  receiver  has  no  interest  in 
the  right  in  question. 

Ochiltree  v.  Iowa  Railroad  Contracting 
Co.  21  Wall.  249,  22  L.  ed.  546;  2  Cook, 
Stock  &  Stockholders,  §  218;  2  Morawetz, 
Priv.  Corp.  S  849 ;  Gluck  &  B.  Receivers,  2d 
ed.  266;  Hancock  Nat.  Bank  v.  Ellis,  172 
Mass.  47,  42  L.  R.  A.  396,  51  N.  E.  207. 

The  laws  of  Minnesota  provide  in  such 
cases  for  the  appointment  of  a  special  re- 
-ceiver  as  representative  of  creditors  in  re- 
spect to  this  special  liability. 

Hale  v.  Hardon,  37  C.  C.  A.  240,  95  Fed. 
747;  Childs  v.  Cleaves,  95  Me.  498,  50  Atl. 
714;  Hanson  v.  Davison,  73  Minn.  454,  76 
N.  W.  254. 

The  basis  of  decision  in  Booth  v.  Clark, 
17  How.  322,  15  L.  ed.  164,  predicated,  as 
was  that  case,  of  a  denial  ci  all  comity  be- 
tween the  states,  has  been  so  far  removed  by 


the  now  thoroughly  established  doctrines  of 
comity  sustain^  by  nearly  every  state  in 
the  Union,  as  to  deprive  the  conclusions 
there  announced  of  the  force  otherwise  at- 
tributable thereto. 

The  modern  rule  sustained  by  the  great 
weight  of  authority,  and  applicable,  in  this 
regard,  indiscriminately  to  statutory  as  well 
as  receivers  of  courts  of  equity,  is  that  a 
receiver  will  be  permitted  to  sue  and  defend, 
as  foreign  receiver,  in  all  courts  of  other 
states  than  that  in  which  he  is  appointed, 
on  the  principles  of  comity,  except  where  the 
rights  of  citizens  of  the  state  of  the  forum 
are  prejudiced  thereby,  or  where  it  would  be 
in  contravention  of  ti^e  policy  of  such  state. 

Smith,  Receiverships,  167  (f).  See  also 
2  Beach  Modern  Eq.  Pr.  fi  747;  Beach,  Re- 
ceivers, S  682;  High,  Receivers,  2d  ed.  §  241; 
Gluck  &  B.  Receivers  2d  ed.  34  et  seq.,  222; 
20  Am.  &  Enff.  Enc.  Law,  p.  244. 

The  ffenera!  rule  of  comity  prevails  in 
Pennsylvania. 

Baghy  v.  Atlantic,  M.  d  0.  R.  Co.  86  Pa. 291. 

The  demand  asserted  is  not  opposed  to  any 
policy  of  the  local  law  of  that  common- 
wealth. 

Aultman's  Appeal,  98  Pa.  505;  Cushing 
v.  Perot,  175  Pa.  66,  34  L.  R.  A.  737,  34  Atl. 
447. 

Neither  local  creditors  nor  any  other  cred- 
itors may  avail  themselves  of  this  liability, 
or  assert  any  rights  whatsoever  therein, 
otherwise  than  on  full  compliance  with  the 
several  conditions  of  the  law  of  the  domicil. 

Terry  v.  Little,  101  U.  S.  216, 25  L.  ed.  864. 


^ent  stockholders  and  bold  the  moneys  col- 
lected, subject  to  the  further  orders  of  the 
•court,  could  not  maintain  an  action  at  law  on 
such  liability  In  a  foreign  Jurisdiction,  as  he 
was  vested  with  no  title,  but  was  merely  act- 
ing as  the  agent  of  the  oourt. 

In  Hale  v.  Coffin,  114  Ped.  667,  the  court 
held  that  since  it  was  necessary  to  the  con- 
clusions of  the  drcnlt  court  of  appeals  In  Hale 
T.  HanSon,  87  C.  C.  A.  240,  95  Fed.  747,  supra, 
that  under  the  larws  of  Minnesota  there  was 
something  which  vested  In  the  receiver,  suffi- 
cient to  enable  him  to  maintain  a  suit  at  com- 
mon law,  SDch  a  receiver  might  maintain  a  suit 
in  equity  to  enforce  the  stockholder's  liability, 
in  a  Federal  oourt  sitting  In  a  state  where  the 
common-law  rule  prevails,  which  requires  plain- 
tiff to  have  title,  although  no  action  at  law 
could  be  sustained. 

And  it  has  been  held  that  a  receiver  ap- 
pointed in  a  suit  to  enforce  the  statutory  lia- 
bility of  stockholders  in  a  corporation  for  the 
benefit  of  ail  creditors  may,  although  appointed 
without  specific  legislative  authority,  but  in 
acoordance  with  the  usages  of  equity,  ma^lntain 
a  suit  in  his  own  name  in  another  Jurisdic- 
tion. Klrtley  v.  Holmes,  52  L.  R.  A.  738,  46 
C.  C.  A.  102,  107  Ped.  1. 

And  the  right  of  the  receiver  ol  a  foreign 
corporation  to  collect  an  unpaid  subscription 
to  its  stock  was  sustained  hi  Dayton  v.  Borst, 
31  N.  Y.  435.  without  showing  that  any  statute 
of  the  state  In  which  he  was  api>ointed  au- 
thorized such  proceeding. 

A  suit  by  a  receiver  of  an  Iowa  corporation 
tr>  enforce  the  Individual  liability  of  stock- 
holders to  the  creditors  of  the  corporation  un- 
-der  Iowa  Acts  18tb  Gen.  Asseb.,  chap.  208. 
was   dismissed    In    Stelnke   v.    Loofbourow,    17 
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Utah.  252.  54  Pac.  120,  on  the  ground  that  the 
receiver  was  not  the  proper  person  to  bring 
the  suit.  No  question  of  comity  appears  to 
have  been  considered  in  this  case,  and  the 
court's  attention  does  not  seem  to  have  been 
called  to  State  em  rel.  Stone  v.  Union  Stock 
Yards  State  Bank,  103  Iowa,  649,  70  N.  W. 
762.  72  N.  W.  1076,  in  which  the  receiver  was 
held  to  be  the  proper  party  to  bring  suit  un- 
der this  statute. 

In  Wlgton  V.  Hosier,  102  Fed.  70,  it  was 
also  held  that  a  receiver  appointed  by  an  Iowa 
court  could  not  maintain  an  action  In  the 
courts  of  another  Jurisdiction  to  enforce  the 
statutory  liability  of  stockholders.  The  court 
refers  to  the  fact  that  the  liability  under  the 
Iowa  statnte,  as  stated  In  the  declaration,  is 
to  the  creditors  of  the  corporation,  but  does 
not  seem  to  regard  this  as  essential  to  Justify 
its  refusal  to  entertain  the  snit,  and  it  as- 
sumes that  the  effect  of  the  Iowa  statutes  is 
in  fact  to  make  the  liability  which  they  create 
an  asset  of  the  corporation. 

Assessments  on  members  of  a  foreign  benefit 
society  which  bad  become  insolvent  were  col- 
lected'In  Baldwin  v.  Hoemer,  101  Mich.  110,  25 
L.  R.  A.  739,  59  N.  W.  482,  by  an  ancillary 
receiver. 

The  statute  of  limitations  of  the  state  in 
which  a  corporation  was  domiciled  governs  an 
action  in  another  state  by  a  receiver  of  the 
company  to  enforce  the  liability  of  a  stock- 
holder under  the  statute  of  the  former  state. 
Andrews  v.  Bacon,  38  Fed.  777. 

On  the  general  question  of  the  right  to  en- 
force a  stockholder's  liability  outside  of  the 
state  of  incorporation,  see  the  exhaustive  note 
appended  to  the  case  of  Cushing  y.  Perot  (Pa.) 
34  L.  B.  A.  737. 
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Local  creditors  have  no  other  or  different 
rights  than  any  others,  and  all  are  referable 
in  this  regard  to  the  laws  of  the  domicil  pre- 
scribing equality  for  creditors  in  common. 

Childa  V.  Cleaves,  95  Me.  498,  60  Atl.  714. 

The  power  of  appointment  may  be  referred 
both  to  the  express  provisions  of  the  Minne- 
sota statutes  and  the  general  equity  powers 
exercised  by  courts  of  chancery  in  analogous 
cases. 

Hale  T.  Hardon,  37  C.  G.  A.  240,  95  Fed. 
747 ;  Childa  v.  Cleavea,  95  Me.  498,  50  Atl. 
714;  Zieverink  v.  Kemper,  50  Ohio  8t.  208, 
34  N.  E.  250. 

Such  an  appointment  is  obviously  calcu- 
lated 'to  effectuate  the  general  objects  and 
purposes,  in  that,  without  it,  no  practical 
means  have  ever  yet  been  suggestea  for  in- 
suring harmony  in  the  administration  and 
efficiency  in  the  proceedings  contemplated. 

Childa  V.  Cleaves,  95  Me.  498,  50  Atl.  714. 

The  creditors  to  the  original  proceeding, 
being  parties  to  that  proceeding,  are  bound 
by  uie  decree  vesting  their  rights  in  the 
premises  in  a  receiver. 

High,  Receivers,  §  37. 

A  payment  to  that  receiver  unquestionably 
relieves  the  stockholder  from  any  further 
liability. 

Caatleman  v.  Templeman,  87  Md.  546,  41 
L.  R.  A.  367,  40  Atl.  276. 

The  receiver  may  not  inaptly  be  termed 
one  of  the  statutory  agencies  provided  by  the 
laws  of  the  domicil  in  csjm  of  the  insolvency 
of  the  corporation.  It  is  immaterial  in  this 
regard  whether  this  agency  be  committed  to 
a  specially  designated  official,  or  generally  to 
a  person  to  be  designated  by  an  appropriate 
court  for  the  purposes  contemplated. 

Relfe  V.  Rundle,  103  U.  S.  222,  euh  nom. 
Life  Aseo.  of  America  y,  Rundle,  26  L.  ed. 
337;  Parsons  v.  Charier  Oak  L.  Ins.  Co,  31 
Fed.  306. 

The  result,  both  as  respects  the  character 
of  the  agency  itself  and  the  implied  assent 
thereto  by  the  stockholders,  must,  of  neces- 
sity, be  the  same. 

Hale  V.  Hardon,  37  0.  0.  A.  240,  95  Fed. 
747.  See  also  Hovoarih  v.  Angle,  162  N.  Y. 
179,  47  L.  R.  A.  725,  66  N.  £.  489;  Tomp- 
kins V.  Blakey,  70  N.  H.  684,  49  AU.  Ill; 
Howarth  v.  Lombard,  176  Mass.  570,  49  L. 
R.  A.  301,  66  N.  E.  888;  Childs  v.  Cleaves, 
96  Me.  498,  60  Atl.  714. 

The  receiver,  upon  the  happening  of  the 
specified  contingency, — ^the  corporation's  in- 
solvency,— ^became  a  substituted  promisee, 
and  asserted  the  obligation  as  a  matter  of 
right  and  as  running  to  himself  directly. 

Fish  V.  Smith,  73  Conn.  377,  47  Atl.  711. 

No  question  has  been  or  can  be  made  of 
the  chancery  jurisdiction  in  cases  where  the 
object  of  the  suit  is  the  enforcement  or  car- 
rying into  effect  of  the  decree  of  the  court 
itself,  or  other  courts  of  equity. 

Story,  Eq.  PI.  S9  429-431;  Mitford,  Eq. 
PI.  95;  Ck>oper,  Eq.  PI.  98,  99;  2  Beach 
Modem,  Eq.  Pr.  §  903 ;  Shainwald  v.  Leiris, 
69  Fed.  487. 

Jurisdiction  exists  on  this  ground  al- 
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though  the  original  decree  was  for  the  pay* 
ment  of  money. 

Shields  v.  Thomas,  18  How.  263,  16  I^  ed. 
368. 

.  The  decree  of  the  Minnesota  court,  in  so 
far  as  it  adjudicated  by  its  decree  the- 
amount  of  the  corporate  debts,  the  assets 
available  for  the  liquidation  thereof,  and  the- 
deficiency  to  be  contributed  by  the  stockhold- 
ers, was  a  decree  against  appellees,  binding 
and  conclusive  upon  them  by  representation 
ta  the  extent  indicated,  until  impeached  for 
fraud. 

Hawkins  v.  Glenn,  131  U.  S.  329,  33  L.  ed. 
191,  9  Sup.  Ct.  Rep.  739. 

Jurisdiction  existed  on  the  ground  of 
avoiding  a  multiplicity  of  suits. 

Oarrison  v.  Memphis  Ins.  Co.  19  How.  312^ 
16  L.  ed.  656;  Oelrioks  v.  Spain,  16  WalL- 
211,  sub  fwm.  Oelrichs  r.  Williams,  21  L. 
ed.  43;  Kilboum  v.  Sunderland,  130  U.  S. 
.505,  32  L.  ed.  1006,  9  Sup.  Ct.  Rep.  694; 
Wylie  v.  Cos>e,  16  How.  416,  14  L.  ed.  753; 
May  V.  Le  Claire,  11  Wall.  217,  20  L.  ed. 
50;  1  Pom.  Eq.  Jur.  §§  255-259-260;  See^ 
also  generally  1  Dan.  Oh.  Pr.  ed.  1845,  445,. 
446 ;  York  v.  Pilkington,  1  Atk.  282 ;  London 
V.  Perkins.  3  Bro.  P.  C.  602;  Tenham  v.  Her- 
bert, 2  Atk.  483;  Bailey  v.  Tillinghast,  40 
G.  C.  A.  93,  99  Fed.  801 ;  Hayden  r.  Thomp- 
son, 17  C.  C.  A.  592,  36  U.  S.  App.  361,  71 
Fed.  60;  CockriU  v.  Cooper,  29  CO.  A.  529,. 
57  U.  S.  App.  576,  86  Fed.  7. 

The  circumstances  of  each  case  must  de- 
termine the  application  of  the  rule. 

Rich  v.  Bramton,  168  U.  S.  406,  39  L.  ed. 
1032,  15  Sup.  Ct.  Rep.  1006;  Payne  v.  Hook,. 
7  Wall.  430,  1  L.  ed.  262;  WaUon  v.  Suther- 
land, 5  Wall.  74,  18  L.  ed.  580. 

The  assumption  that  the  only  defense  opei» 
is  that  of  payment  or  nonstockholding  ia 
anticipation.  On  the  demurrers  there  are- 
no  defenses  in  either  regard.  The  facta 
stand  admitted.  The  case  is  thus  bereft  of 
a  single  substantial  element  save  that  com- 
mon to  all  and  involved  in  the  commoB» 
grounds  asserted  by  the  demurrers. 

Powell  T.  Powis,  1  Young  &  J.  159;  Com- 
missioners of  Sewers  v.  Olasse,  41  L.  J.  Ch. 
N.  S.  409. 

The  ground  of  avoiding  multiplicity  of 
suits,  in  and  of  itself,  and*  without  regard 
either  to  the  character  of  the  right  asserted 
or  the  relief  demanded,  constitutes  a  dis> 
tinct  element  of  jurisdiction. 

1  Pom.  Eq.  Jur.  S  243. 

The  prevention  of  multiplicity  of  suits  a» 
an  independent  jurisdictional  ground  haa 
been  frequently  recognijBed  in  the  Federal 
precedents. 

Smyth  V.  Ames,  169  U.  S.  466,  42  L.  ed. 
819,  18  Sup.  Ct.  Rep.  418;  Louisville,  N.  A^ 
d  C.  R.  Co.  V.  Ohio  Valley  Improv.  d  Con- 
tract  Co.  57  Fed.  42;  1  Pom.  Eq.  Jur.  S  243;. 
McConnaughy  v.  Pennoyer,  43  Fed.  339 ;  Hy- 
man  r.  Wheeler,  33  Fed.  629;  De  Forest  v. 
Thompsfm,  40  Fed.  375. 

If  the  receiver  cannot  enforce  the  liabil- 
ity, it  follows  that  there  is  no  one  who  can* 
maintain  the  requisite  action  for  its  enforce- 
ment. 
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Ohilda  V.  Oleavea,  96  Me.  498,  60  Ail.  714. 

Receivers  occupy  a  dual  capacity.  In  the 
one  they  succeed  to  the  rights  and  interests 
•of  the  defendant  in  the  property  confided  to 
their  char^;  in  the  other  they  occupy  an 
entirely  different  status  as  quasi-trustees 
representing  the  common  interests  of  cred- 
itors. 

The  power  and  authority  of  a  receiver  in 
the  representative  capacity  to  sue  in  behalf 
•of  creditors,  without  regard  to  title  or  sue- 
^cession,  is  clear. 

Smith,  Receiverships,  S  70,  p.  156;  High, 
Receivers,  3d  ed.  |  320;  Hotoarth  v.  Lorn- 
hard,  175  Mass.  670,  40  L.  R.  A.  301,  66  K. 
£.  888;  Hoioarih  r.  Angle,  162  N.  T.  179, 
47  L.  R.  A.  725,  56  N.  E.  480;  Cuahing  v. 
Perot,  175  Pa.  60,  34  L.  R.  A.  737,  34  Atl. 
447:  Gluck  ft  B.  Receivers,  IS  43,  44. 

No  doubt  can  exist  as  to  the  receiver's 
capacity  to  sue  in  foreign  forums. 

Kiriley  v.  Holmes,  52  L.  R.  A.  738,  46  0. 
<}.  A.  102,  107  Fed.  1;  Burr  v.  Bmith,  113 
Fed.  858;  Gludc  k  B.  Receivers,  2d  ed.  223; 
High,  Receivers,  3d  ed.  211;  3  Cook,  Corp. 
4th  ed.  I  869 ;  6  Thomp.  Corp.  |S  7337-7339. 
See  also  Buatcell  v.  Supreme  Sitting,  O.  of  /. 
J7.  161  Mass.  224,  23  L.  R.  A.  846,  36  N.  E. 
1065;  Boulware  v.  Davis,  90  Ala.  207,  9  L. 
R.  A.  601,  8  So.  84 ;  Lycoming  F,  Ins.  Co,  v. 
Wright,  65  Vt  626;  Cooke  v.  Orange,  48 
Oonn.  401;  Hunt  v.  Gilbert,  54  111.  App. 
491 ;  Weil  v.  Bank  of  Burr  Oak,  76  Mo.  App. 
36;  Merchants*  Nat,  Bank  v.  McLeod,  38 
Ohio  St.  174;  Hurd  v.  Eliedbeth,  41  N.  J. 
L.  1;  Stoddard  v.  Lum,  159  N.  T.  265,  45 
L.  R.  A.  551,  53  K.  E.  1108. 

Mr.  John.  O.  Johnsoii  argued  the  cause 
and  filed  a  brief  for  respondent: 

Where  the  whole  amount  of  the  statutory 
liability  is  sought  to  be  recovered,  the  pro- 
•ceeding  must  be  at  law. 

Kennedy  v.  CHhson,  8  Wall.  505,  19  L.  ed. 
478:  Bailey  v.  Tillinghaat,  40  C.  C.  A.  93, 
99  Fed.  801. 

An  action  cannot  be  maintained  in  the 
•eourts  of  one  jurisdiction  by  a  receiver  ap- 
pointed in  another  jurisdiction  merely  to 
hring  ?uit,  not  clothed  with  title  to  the  rem 
in  coniroversy. 

Hilliker  v.  Hale,  54  C.  C.  A.  252,  117  Fed. 


220;  Wigton  T.  Hosier,  102  Fed.  70;  High, 
Receivers,  U  239,  241;  Booth  v.  Clark,  17 
How.  322,  15  L.  ed.  164. 

Mr.  Herman  W.  Chaplin  submitted  a  brief 
by  leave  of  court  as  amicus  curia. 

A  proceeding  purely  ancillary  to  another 
proceeding  must  be  brought  in  the  same 
court  in  wnich  the  main  proceeding  is  pending. 

1  Foster,  Fed.  Pr.  2d  ed.  fi  41,  p.  43; 
First  Nat.  Bank  v.  Tumhull,  16  Wall.  190, 
21  L.  ed.  296;  Barroto  v.  Hunton,  99  U.  S. 
80,  25  L.  od.  407 ;  Pratt  v.  Albright,  10  Biss. 
511,  9  Fed.  634;  Buford  v.  Strother,  3  Mc- 
Crary,  253,  10  Fed.  406;  Poole  v.  Thatcher- 
deft,  19  Fed.  49 ;  Flash  v.  Dillon,  22  Fed.  1. 

Receivers  who  acquire  no  title  to  properly 
or  assets  are  without  any  standing  in  courts 
.of  other  jurisdictions. 

Booth  V.  Clark,  17  How.  322,  15  L.  ed. 
164 ;  High,  Receivers,  |  239. 

Mr.  Justice  Peoliliain,  after  making  tha 
foresting  statement  of  facts,  delivered  tba 
opinion  of  the  court: 

Of  the  several  grounds  of  demurrer  to  tha 
bill  herein,  only  two  need  be  specially  no- 
ticed. Thev  are  (1)  that  this  complainant 
(receiver)  has  no  right  to  sue  in  the  courts 
of  a  state  foreign  to  that  in  which  he  waa 
appointed;  and  (2)  that^  even  if  he  had  the 
right  to  sue,  there  was  no  ground  of  equita- 
ble jurisdiction  set  forth  in  the  bill,  and  the 
complainant's  remedy,  if  any  he  had,  waa 
at  law. 

*  The  circuit  court  sustained  the  demurrer 
on  the  ground  that  no  case  for  equitable  re- 
lief was  stated,  and  dismissed  the  bill  with- 
out prejudice.  The  circuit  court  of  appeals 
sustained  that  view  of  the  case,  and  af- 
firmed the  judgment,  but  also  intimated 
that  it  was  strongly  inclined  to  the  opinion 
that  the  complainant's  appointment  as  re- 
ceiver by  the  Minnesota  court  did  not  entitle 
him  to  sue  as  such  in  a'  foreign  jurisdiction. 

In  our  judgment  both  grounds  of  demurs 
rer  were  wiell  taken. 

First.  As  to  the  right  of  the  receiver  ap- 
pointed in  the  Minnesota  action  to  sue  in  a 
foreign  state.  The  portions  of  the  Consti- 
tution Und  laws  of  Minnesota  which  are  ap- 
plicable are  set  forth  in  the  margin.t 


tConstltntlon  of  Minnesota,  article  10,  |  8, 
provides: 

E!ach  stockholder  In  any  corporation  (except- 
ing those  organ  ised  for  the  purpose  of  carrying 
•on  any  kind  of  manufacturing  or  mechanical 
t»u8lness)  shell  be  liable  to  the  amount  of  stock 
held  or  owned  by  blm. 

The  General  Statutes  of  Minnesota  of  1804, 
•chapter  76,  p.  1605,  provide,  among  other  mat- 
ters, for  the  method  of  enforcing  the  liability 
of  stockholders,  aa  follows: 

Sec.  5897.  Whenever  a  judgment  Is  obtained 
against  any  corporation  Incorporated  under  the 
laws  of  this  state,  and  an  execution  Issued 
thereon  is  returned  unsatisfied  In  whole  or  In 
part,  upon  the  complaint  of  the  person  obtain- 
ing such  Judgment,  or  his  representative,  the 
•district  court  within  the  proper  county  may 
aequestrate  the  stock,  property,  things  In  ac- 
tion, and  effects  of  such  corporation,  and  ap- 
point a  receiver  of  the  same. 

Sec.  5905. .  Whenever  a  creditor  of  a  corpora- 
188  U.  8. 


tlon  seeks  to  charge  the  directors,  trustees,  or 
other  superintending  ofllcers  of  such  corpora- 
tion, or  the  stockholders  thereof,  on  account  of 
any  liability  created  by  law,  he  may  file  his 
complaint  for  that  purpose  in  any  district 
court  which  possesses  Jurisdiction  to  enforce 
such  liability. 

Sec.  5906.  The  court  shall  proceed  thereon, 
as  in  other  cases,  and,  when  necessary,  shall 
cause  an  account  to  be  taken  of  the  property 
and  debts  due  to  and  from  such  corporation, 
and  shall  appoint  one  or  more  receivers. 

Sec.  5907.  If,  on  the  coming  in  of  the  an- 
swer or  upon  the  taking  of  any  such  account. 
It  appears  that  such  corporanon  is  Insolvent, 
and  that  it  has  no  property  or  effects  to  satisfy 
such  creditors,  the  court  may  proceed  without 
appointing  any  receiver,  to  ascertain  the  re- 
spective liabilities  of  such  directors  and  stock- 
holders, and  enforce  the  same  by  Its  Judgment, 
as  in  other  cases. 

Sec.  5908.  Upon  a  final  Judgment  In  any  such 

385 


«0-68 


SuFBEME  Court  or  the  United  States. 


Oct.  Teem. 


[60]  *The  Constitution  of  Minnesota,  it  will  be 
seen,  simply  imposes  a  double  liability  upon 

[61]  the  stock  nolders.  The  statutes  of  the  *state 
provide  the  only  means  of  there  enforcing 
that  liability. 

The  supreme  court  of  Minnesota  has  de- 
cided that  the  liability  of  the  stockholder 
is  to  the  creditor,  and  that  the  receiver  of 
the  company  cannot  enforce  it.  It  was 
held, .  as  far  back  as  1879,  in  Allen  ▼. 
Walsh,  25  Minn.  543,  that  the  only  remedy 
to  enforce  the  liability  of  stockholders  was 
laid  down  in  the  Greneral  Statutes  of  Min- 
nesota, chapter  76  (the  one  in  question), 
and  that  the  statute  contemplated  a  single 
action,  in  wnich  all  persons  having  or  claim- 
ing any  interest  in  tlie  subject  of  the  action 
should  be  joined  or  particularly  represented, 
and  their  respective  rights,  equities,  and 
liabilities  finally  settled  and  determined. 
The  receiver  of  an  insolvent  corporation  was 
not  a  proper  party  to  bring  such  action. 

In  Palmer  v.  Bank  of  Zumhrota,  65  Minn. 
00,  67  N.  W.  893  (decided  in  1896),  the 
court  referred  to  Allen  v.  Walsh  as  holding 
that  a  receiver  could  not  maintain  an  ac- 
tion to  enforce  the  liability  of  the  stock- 
holders, and  held  that  the  direction  in  the 
decree  then  under  review,  ordering  the  re- 
ceiver to.  sue  the  stockholders  on  such  lia- 
bility, was  a  harmless  error  which  had  been 
corrected  before  it  was  assailed. 

Again,  in  Minneapolis  Baseball  Co,  r. 
City  Bank,  66  Minn.  441,  38  L.  R.  A.  415,  69 
N.  W.  331  (diecided  in  1896),  it  was  once 
more  distinctly  held  that  a  re<9fliver  could 
not,  under  chapter  76,  maintain  in  the 
courts  of  that  state  an  action  to  enforce 
such  liability  of  stockholders.  The  su- 
preme court  of  Minnesota  has,  however,  in 
a  very  late  cajse, — Hanson  v.  Davison,  73 
Minn.  454,  76  N.  W.  254  (decided  in  July, 
1898), — somewhat  limited  or  explained  Al- 
len T.  Walsh,  25  Minn.  543,  and,  in  the 
course  of  bis  opinion,  the  Chief  Justice  ex- 
pressed views  as  to  the  right  of  a  receiver 

[62]  to  sue  in  another  *state  under  the  facts 
which  he  rehearsed.  The  case  does  not, 
however,  overrule  the  prior  cases  above  re- 
ferred to.  The  point  as  to  the  right  of  a 
receiver  to  sue  in  a  foreign  jurisdiction  was 
not  in  issue  or  involved  in  the  case.  The 
material  facts  were,  as  stated  in  the  opin- 
ion, that  a  creditor  of  the  Citizens'  Bank, 
which  was  an  insolvent  concern,  brought  an 


action  {Harper  v.  Carroll,  reported  in  6ft> 
Minn.  487,  69  N.  W.  610,  1069),  in  behalf 
of  himself  and  all  other  creditors  against, 
all  of  the  resident  stockholders  thereof^ 
pursuant  to  the  provisions  of  chapter  76,. 
supra.  The  creditors  of  the  bank  inter- 
vened and  proved  their  claims  against  it,, 
and  jud^ent  was  duly  rendered  in  the  ac- 
tion against  the  bank  and  all  of  its  stock- 
holders within  the  jurisdiction  of  the  court,, 
in  favor  of  each  of  the  creditors,  of  whook 
the  complainant  herein  was  one,  for  the 
amount  of  their  claims  respectively,  as  ad- 
judged in  that  action.  Executions  were  is- 
sued on  each  of  these  judgments,  which 
were  returned,  and  there  still  remained  un- 
paid upon  them  the  sum  of  forty  odd  thou- 
sand dollars,  exclusive  of  interest.  The  de- 
fendant in  the  Hanson  v.  Davison  action 
was  named  as  a  defendant  in  the  other,  or 
Harper  v.  Carroll,  action,  but  being  a  non- 
resident, the  court  in  the  latter  case  did 
not  acquire  jurisdiction  to  render  a  judg- 
ment against  her.  In  the  opinion  in  Han-- 
son  V.  Davison  the  court,  after  referring  to 
the  fact  of  nonresidenoe,  continues: 

"She  was,  however,  a  stockholder  of  the- 
bank  at  the  time  it  became  insolvent  and 
made  its  assignment,  and  ever  since  has 
been,  and  now  is,  the  owner  of  the  capital 
stock  thereof  of  the  par  value  of  $1,500,  and 
now  has  property  within  this  state  to  sat* 
isfy  her  liability  to  the  creditors  of  the 
bank  as  a  stockholder  therein.  The  exist- 
ence of  such  property  within  the  jurisdic- 
tion of  the  court  was  discovered  after  the 
entxy  of  the  judgment  in  the  Harper-Car- 
roll case.  Upon  the  discovery  of  such  prop- 
erty, the  plaintiff  herein  obtained  leave  of 
court  to  bring  this  action  against  the  defend- 
ant, to  the  end  that  her  statutory  liability 
might  be  collected  and  paid  to  the  receiver 
in  the  original  action,  and  by  him  distrib- 
uted to  the  judgment  creditors  of  the  bank. 
The  defendant's  property  was  attached. 
Thereupon  she  appeared  in  this  action." 

The  trial  court  dismissed  the  complaint, 
and  the  supreme  'court  affirmed  the  di3-[63| 
missal  on  the  ground  that  the  property  of 
the  stockholder  having  been  found  within 
the  jurisdiction  of  the  court  either  before  or 
after  judgment  in  the  original  action  (Har- 
per V.  Carroll),  a  separate  suit  against  her 
to  reach  the  property  was  neither  necessaiy 


action  to  restrain  a  corporation,  or  against  di- 
rectors or  stockholders,  tbe  court  shall  cause  a 
just  and  fair  distribution  of  the  property  of 
such  corporation  and  of  the  proceeds  thereof  to 
be  made  among  its  creditors. 

Sec.  6909.  In  all  cases  in  which  the  direct- 
ors or  other  officers  ol  a  corporation,  or  the 
stockholders  thereof,  are  made  parties  to  an 
action  in  which  a  Judgment  Is  rendered,  if  the 
property  of  such  corporation  is  Insufficient  to 
discharge  Its  debts  the  court  shall  proceed  to 
compel  each  stockholder  to  pay  In  the  amount 
due  and  remaining  unpaid  on  the  shares  of 
stock  held  by  him,  or  so  much  thereof  as  Is  nec- 
essary to  satisfy  the  debts  of  the  company. 

8ec.  5910.  If  the  debts  of  the  company  re- 
main nnsatisQed,  the  court  shall  proceed  to  as- 
certain the  respective  liabilities  of  the  directors 
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or  other  officers  and  of  the  stockholders,  and 
to  adjudge  the  amount  payable  by  each,  and  en- 
force the  judgment,  as  in  other  cases. 

Sec.  5911.  Whenever  any  action  Is  brought 
against  any  corporation,  its  directors,  or  other 
superintending  officers  or  stockholders,  accord- 
ing to  the  provisions  of  this  chapter,  the  courts 
whenever  It  appears  necessary  or  proper,  may 
order  notice  to  be  published.  In  such  a  manner 
as  it  shall  direct,  requiring  all  the  creditors  of 
such  corporation  to  exhibit  their  claims  and  be- 
come parties  to  the  action,  within  a  reasonable 
lime,  not  less  than  six  months  from  the  first 
publication  of  such  order,  and,  In  default  there- 
of to  be  precluded  from  all  benefit  of  the  judg- 
ment which  shall  be  rendered  In  such  action* 
and  from  auy  distribution  which  shall  be  made 
under  such  judgment. 
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Dor  proper,  for  it  could  be  attached  or  ee- 
qucfitered  in  the  original  action. 

It  was  contended  by  the  defendant  in  the 
Hanson  v.  Davison  case  that,  aa  there  had 
been  a  former  action  {Harper  v.  Carroll) 
brought  for  the  purpose  of  enforcing  the 
liability  of  the  stockholders,  which  action 
was,  as  prescribed  by  the  statute,  the  exclu- 
sive remedy,  that  no  further  suit  could  be 
maintained.  The  court,  in  commenting  up- 
on the  contention,  said  that  if  it  were  cor- 
rect, then,  as  the  court  could  only  acquire 
jurisdiction  of  the  resident  stockholders  in 
a  corporation,  all  nonresident  stockholders 
would  have  absolute  immunity  from  such 
liability,  while  their  associates  .who  hap- 
pened to  be  within  the  jurisdiction  of  the 
court  would  have  to  respond  to  the  last  cent 
of  their  liability.  Continuing,  the  court 
said: 

** Inequitable  as  such  a  conclusion  would 
be,  still  it  must  be  admitted  that  there  are 
expressions  in  the  opinion  in  the  case  of 
AUen  V.  Walah,  25  Minn.  543,  relied  upon 
'  by  the  defendant,  which,  if  taken  literally, 
and  without  reference  to  the  actual  point 
decided  by  the  court,  justify  the  contention. 
A  decision  upon  this  claim  of  the  defendant 
involves  a  consideration  of  the  nature  of  the 
liability  of  stockholders  for  the  debts  of  the 
corporation,  the  method  of  enforcing  it,  and 
just  what  was  decided  by  the  case  of  Allen 
v.  Walsh.  In  that  case,  which  was  an  ac- 
tion at  law  by  a  creditor,  for  his  sole  and 
exclusive  benefit,  against  a  single  stock- 
holder, to  enforce  his  individual  liability,  it 
was  correctly  held  thai  the  action  could  not 
be -maintained,  and  that  the  plaintiff's  rem- 
edy was  an  equitable  action,  in  behalf  of 
himself  and  all  other  creditors,  against  the 
corporation  and  its  stockholders,  wherein 
the  debts  of  the  co*'poration  must  be  deter- 
mined, and,  after  exhaustine  the  corporate 
assets,  the  liability  of  stockholders  for  the 
deficiency  might  be  adjudicated  and  en- 
forced pursuant  to  the  provisions  of  Qen. 
Stat.  1878,  chap.  76;  Gen.  Stat  1804,  chap. 
76.  It  was  not,  however,  decided  in  that' 
case  that,  if  a  stockholder  was  omitted  from 
[64]sueh  ^original  action  because  the  court  could 
not  acquire  jurisdiction  of  him,  or  for  any 
other  cause,  the  liability  could  not  be  subse- 
quently enforced  against  him  b^  bringing 
him  or  his  property  into  the  original  acuon, 
if  found  within  the  jurisdiction  of  the 
court,  or  by  proceeding  against  him  alone, 
in  an  action  ancillary  to  the  original  ac- 
tion, in  any  other  jurisdiction  where  he 
might  be  found,  if  the  comity  of  the  sister 
state  would  permit  it." 

The  particular  attention  of  the  court  was 
directed  to  the  objection  that  but  one  action 
could  ever  be  maintained  against  the  stock- 
holders over  whom  the  court  had  jurisdic- 
tion, who  must  all  be  joined  therein,  and 
that  the  rest  could  not  thereafter  be  made 
liable.  The  action,  it  will  be  noticed,  was 
not  brought  by  a  receiver,  the  plaintiff  in 
the  action  being  a  creditor  of  the  corpora- 
tion, and  no  question  arose  in  regard  to  the 
right  of  a  receiver  appointed  under  chapter 
76  to  maintain  an  action,  either  inside  or 
ISBV.U. 


Qutside  of  the  state,  to  enforce  the  liabilibr 
of  stockholders  to  the  creditors  of  an  insol- 
vent corporation.  Whatever  was  said  in  the 
opinion  regard inj^  the  possible  right  of  a  re- 
ceiver to  maintain  such  an  action  as  the  one 
now  before  us  was  not  necessary  to  the  deci- 
sion of  the  cose,  and  cannot  be  regarded  as- 
overruling  the  prior  cases. 

The  opinions  in  Minneapolis  Baseball  Co. 
V.  City  Bank,  66  Minn.  441^  38  L.  R.  A.  415» 
69  N.  W.  331,  and  in  Hanson  v.  Davison,  73 
Minn.  454,  76  N.  W.  254,  were  written  by 
the  same  judge,  and  in  the  latter  case  he- 
does  not  refer  to  the  earlier  one  decided  but 
two  years  before,  and  which  held  that  a  re- 
ceiver, under  the  state  statute,  could  not 
maintain  such  an  action  a£  this.  There 
wajB  a  strong  dissent  bv  Mr.  Justice  Canty 
from  the  remarks  of  tke  Chief  Justice,  as- 
to  the  right  of  the  receiver  to  maintain  an 
action  in  a  foreign  state.  Referring  to  the 
earlier  eases,  he  said: 

'This  court  has  several  times  held  that  a 
receiver  appointed  under  chapter  76  has  no 
Huthoritv  to  enforce  the  stockholders'  su- 
peradded liability.  See  Minneapolis  Base- 
ball Co.  V.  City  Bank,  66  Minn.  441,  38  L. 
R.  A.  415,  60  N.  W.  331;  Palmer  v.  Bank  of 
Zumbrota,  65  Minn.  00,  67  N.  W.  803.  I 
am  unable  to  see  how  this  court  can  lay 
down  a  rule  or  edict  tc  govern  proceedings 
in  courts  of  other  states,  contnry  to  the 
rule  it  lays  down  to  govern  proceedings  in 
the  courts  of  this  state." 

*We  can  ourselves  see  the  dii&culty  in  [66) 
holding  that  such  an  action  may  be  main- 
tained by  the  receiver  in  a  foreign  jurisdic- 
tion, while  at  the  same  time  holding  that 
such  receiver  could  not  maintain  a  luse  ac- 
tion in  the  Minnesota  courts.  If  a  receiver 
cannot  maintain  this  kind  of  an  action  in 
the  courts  of  his  own  state,  because  its  stat- 
ute provides  another  in  the  name  of  a  cred- 
itor, or  permits  it  only  after  the  perform- 
ance of  conditions  precedent  which  he  has 
not  performed,  he  cannot,  although  ap- 
point^ in  the  state,  maintain  such  action 
in  a  foreign  jurisdiction.  This  we  have  de- 
cided at  uiis  term  in  Evans  v.  Nellis,  187 
U.  S.  271,  ante,  173,  23  Sui>.  Ct.  Rep.  74. 
In  that  case  it  was  said  the  receiver  was  ap- 
pointed under  the  statute  of  that  state  of 
1868  or  1800.  It  was  shown  that  the  act 
of  1868  made  the  stockholder  liable  to  the 
creditor,  and  that  the  receiver  coul^  not 
maintain  the  action  thereunder.  It  also* 
appeared  that  under  the  statute  of  1800, 
which  made  the  stockholder's  liability  an 
asset  of  the  corporation,  to  be  collected  by 
the  receiver,  no  such  action  could  be  main- 
tained except  by  complying  with  the  stat- 
ute, and  as  the  receiver  had  not  done  so,  it 
was  held  he  could  not  maintain  the  action 
outside  the  state. 

This  would  seemingly  be  enough  to  com- 
pel the  afl&rmance  of  the  judgment  herein, 
when  we  see  that  the  Minnesota  supreme 
court  has  held  that  a  receiver  cannot  main- 
tain such  an  action  as  this  in  the  courts  of 
that  state. 

An  examination  of  the  opinion  of  the 
Chief  Justice,   however,   in   the  Hanson  ▼. 
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Davison  ctme,  shows  that  it  is  not  based  up- 
on the  proposition  that  such  an  action  is 
providea  for  by  the  Minnesota  statute,  but 
that  the  statute  failed  to  say  anything  for- 
bidding it,  and  this  failure  the  judge 
thought  left  the  matter  open  to  the  general 
rules  governing  in  such  cases,  for  he  says, 
at  page  461,  N.  W.  p.  256: 

'The  remedy  for  enforcing  the  liability 
mubt,  in  the  first  instance,  from  the  nature 
of  the  liability,  be  an  equitable  action. 
Gen.  Stat  1878,  chap.  76;  Geu.  Stat  1894, 
chap.  7*6,  indicates  and  regulates  to  some 
extent  the  remedy,  leaving  to  the  court  the 
duty  of  making  the  remedy  effectual  by  an 
application  of  the  principles  of  equitable 
procedure.  This  statute  prescribes  the  ex- 
clusive remedy  only  to  the  extent  that  an 
(66]equitable  action  of  the  'character  therein  in- 
dicated must  be  first  instituted  for  the  en- 
forcement of  the  liability  of  stockholders. 
Such  an  action,  though  provided  by  statute, 
is  essentially  an  equitable  proceeding;  and 
the  rules  of  equity  are  to  be  followed,  un- 
less inconf>istent  with  the  statute.  If  chap- 
ter 76  were  repealed,  equity  would  find  an 
adequate  remedy  for  the  enforcement  of  the 
liability.  .  .  .  There  is  nothing  in  the 
statute  which  justifies  the  conclusion  that, 
if  a  stockholder's  liability  is  not  enforced 
in  the  original  action  because  he  is  a  non- 
resident, ajQ  ancillary  action  may  not  be 
brought  against  him  alone  after  the  amount 
for  which  stockholders  are  individually  lia- 
ble has  been  determined  in  the  original  ac- 
tion." 

This  language  would  seem  to  indicate 
that  there  is  nothing  in  the  statute  which 
prevents  a  receiver  from  maintaining  an  ac- 
tion in  a  foreign  state.  There  is  no  hold- 
ing that  the  statute  itself  provides  in  termti 
for  such  an  action,  or  empowers  a  receiver 
to  maintain  it,  or  that  it  transfers  any 
title  in  the  fund  to  him.  We  should  not, 
tlierefore,  be  justified  in  following  the  re- 
marks made  in  this  case,  in  opposition  to 
those  cases  which  had  already  been  decided 
by  the  same  court  years  before  and  up  to 
and  including  the  Minneapolis  Baseball  Co, 
v.  City  Bank,  66  Minn.  441,  38  L.  R.  A.  415, 
60  N.  W.  331,  especially  when  it  appears, 
as  in  this  case«  tnat  all  the  facts  had  oc- 
curred prior  to  the  declaration  of  the  Chief 
Justice  of  the  court.  The  suit  now  before 
us  WIS  commenced  in  November,  1898.  The 
corporation  failed  in  May,  1893,  and  in  No- 
vember of  that  year  proceedings  were  com- 
moP'*ed  in  Minnesota,  which  ended  in  the 
final  decree  in  1897,  months  prior  to  the 
last  decision,  July  26,  1898. 

It  seems  also  entirely  clear  that  the  re- 
ceiver provided  for  in  §  5906  of  above  quot* 
«d  statute,  while  not  the  receiver  mentioned 
in  fi  5897,  is  yet  simply  one  to  be  appointed 
in  aid  of  the  court  to  work  out  the  provi- 
sions of  the  section,  if  the  court  choose  to 
appoint  him,  and  by  S  5907  the  court,  if  it 
appear  that  the  corporation  is  insolvent, 
may  proceed,  without  appointing  any  re- 
ceiver, to  ascertain  and  enforce  the  liabili- 
ties of  sbockholders  in  the  creditors'  action. 
Tlie  receiver,  if  he  be  appointed,  is  not  given 
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power  to  represent  the  creditors  or  to  main- 
tain, 818  representative  owner  or  trustee,  an 
action,  *inside  or  outside  the  state,  to  en- [67] 
force  the  liability  spoken  of.  That  is  tho 
right  of  the  creditors  themselves,  and  the 
statute  provides  for  their  action  against  the 
stockholders. 

Assuming  the  contractual  character  of 
the  subscription  to  the  stock  of  the  corpora- 
tion, the  right  of  the  receiver  to  maintain 
this  suit  is  not  thereby  made  plainer.  The 
contract  may  have  been  to  pay,  in  the  event 
uf  its  insolvency,  to  the  creditors  of  the  cor- 
poration the  amount  for  which  the  share- 
holder might  be  liable  up  to  the  par  value  of 
his  stock..  That  was  a  contract  in  behalf  of 
the  creditor,  with  which  the  corporation 
had  nothing  to  do,  and  the  statute  did  not 
make  this  liability  assets  of  Uie  corporation, 
or  confer  upon  any  receiver  appointed  in  the 
case  the  right  to  proceed  to  enforce  it.  The 
cases  of  Whitman  v.  National  Btink,  176  U. 
S.  559,  44  L.  ed.  587,  20  Sup.  Ct  Rep.  477, 
and  Hancock  Nat.  Bank  v.  Famum,  176  U. 
S.  640,  44  L.  ed.  619,  20  Sup.  Ct  Rep.  506/ 
do  not  bear  upon  the  question,  as  the  plain- 
tiff in  each  case  was  a  creditor  of  the  cor- 
poration. 

We  are  of  opinion,  following  the  decisions 
of  the  highest  court  of  Minnesota,  that  the 
statute^  of  tfiat  state  do  not  provide  for  the 
appointment  of  a  receiver  to  recover  as  such 
the  amount  of  the  added  liability  of  the 
nonresident  shareholders  to  creditors  of  an 
insolvent  corporation.  They  do  not  provide 
that  such  liability  shall  be  assets  of  the 
corporation,  to  be  recovered  by  the  receiver 
ana  payable  to  its  creditors  when  such  lia- 
bility is  enforced  and  the  money  recovered. 
There  is  no  transfer  of  an^  right  or  title  to 
a  receiver  to  enforce  the  hahility  (certainly 
not  as  to  nonresident  stockholders),  nor  is 
it  a  case  where  any  assignment  of  such 
right  by  the  creditors  has  been  made,  so 
that  the  receiver  is,  in  fact,  an  assignee  c4 
the  persons  interested  in  the  recovery  from 
the  stockholders. 

We  are  thus  brought  to  the  fact  that  this 
is  a  plain  and  simple  case  of  the  appoint- 
ment, authorized  b^  statute,  of  a  receiver  by 
a  court  of  equity  m  the  exercise  of  its  gen- 
eral jurisdiction  as  such  court,  with  no  title 
to  the  fund  in  him,  and  where  such  receiver 
acts  simply  as  the  arm  of  the  court  without 
any  other  right  or  title;  and  the  question  is 
whether,  in  these  circumstances,  a  receiver 
can  maintain  this  suit  in  equity  in  a  for- 
eign state  by  virtue  of  his  appointment,  and 
the  direction  *to  sue  contained  in  the  decree  [68] 
in  the  case  in  which  he  was  appointed  a  re- 
ceiver? We  pursue  the  subject  after  the 
decision  of  Evans  v.  Nellis,  187  U.  S.  27 1> 
ante,  173,  23  Sup.  Ct.  Rep.  74,  only  be- 
cause of  the  argument  made  by  counsel  for 
appellant,  that  such  a  receiver  as  in  this 
case  is  not  prevented  by  the  statute  or  deci- 
sions of  Minnesota  from  maintaining  such 
an  action  as  this,  and  that,  if  the  statute  do 
not  prevent  it,  he  may  maintain  an  action 
of  this  nature  notwithstanding  the  former 
decision  of  this  court  in  Booth  v.  Clark,  17 
How.  322,  16  L.  ed.  164,  which,  it  is  claimed, 
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in  principle  by  the  decisions  as  to  the  com 
ity  which  is  said  to  prevail  among  the  dif- 
ferent states  to  permit  such  an  action  by  a 
receiver  outside  the  jurisdiction  of  the  state 
of  his  appointment.  We  do  not  think  any- 
thing has  been  said  or  decided  in  this  court 
whicn  destroys  or  limits  the  controlling  au- 
thority of  that  case. 

It  was  there  held  that  an  ordinary  re- 
aver could  not  sue  in  a  foreign  Jurisdic- 
tion, and  an  elaborate  examination  was 
made  by  Mr.  Justice  Wayne  of  the  prind- 

files  upon  which  the  decision  was  founded, 
n  spcsikinff  of  the  right  of  a  receiver  ap- 
pointed unoer  a  creditors'  bill  in  New  York, 
to  bring  an  action  in  a  fordgn  state,  it  waa 
said,  in  the  course  of  the  opinion,  as  to  such 
«  receiver,  "whether  appointed  as  this  re- 
ceiver veas,  under  the  statute  of  New  York, 
or  under  the  rules  and  practice  of  chancery, 
as  they  may  be,  his  official  relations  to  the 
<!ourt  are  the  same.  A  statute  appointment 
neither  enlarges  nor  diminishes  tne  limita- 
tion upon  his  action.  His  responsibilities 
are  unaltered.  Under  either  land  of  ap- 
pointment, he  has  at  most  only  a  passive 
capacity  in  the  most  important  part  of 
what  it  may  be  necessary  for  him  to  do, 
until,  it  has  been  called  by  the  direction  of 
the  court  into  ability  to  act.  He  has  no  ex- 
traterritorial power  of  official  action;  none 
which  the  court  appointing  him  can  confer, 
with  authority  to  enable  him  to  go  into  a 
foreign  jurLsdiction  to  take  possession  of 
the  debtor's  property;  none  which  can  give 
him,  upon  the  principle  of  comity,  a  privi- 
lege to  sue  in  a  foreign  court  of  another 
jurisdiction,  aa  the  jU&ment  creditor  him- 
self might  have  done,  where  his  debtor  may 
be  amenable  to  the  tribunal  which  the  cred- 
itor may  seek."  This  statement  has  not 
{08]bee!n  overruled  or  ^explained  away  by  any 
subsequent  decision  of  this  court  to  whicn 
our  attention  has  been  called. 

In  Relfe  v.  Rundle,  103  U.  S.  222,  tub 
fiOM.  JAfe  Ammo,  of  Atnerioa  v.  Rundle,  26 
L.  ed.  337,  it  was  held  that  a  final  decree 
dissovling  an  insolvent  life  insurance  com- 
pany oi  Missouri,  and  vesting,  as  provided 
oy  the  statutes  in  force,  for  the  use  and 
benefit  of  creditors  and  policy  holders,  the 
entire  property  of  the  company  in  the  su- 
perintendent of  the  insurance  department 
of  the  state,  made  him  the  statutory  suc- 
cessor of  the  corporation  for  the  purpose  of 
winding  up  its  affairs;  as  such  he  repre- 
sented the  corporation  at  all  times  and 
places  in  all  matters  connected  with  its 
trust;  he  was  the  officer  of  the  states  and 
represented  the  state  in  its  sovereignty,  and 
as  his  authority  did  not  come  from  the  de- 
cree of  the  court,  but  from  the  statutes,  he 
was,  in  fact,  the  corporation  itself  for  the 
purpose  mentioned.  The  superintendent  of 
insurance,  being  the  successor  of  the  corpo- 
ration, had  the  right  to  represent  it,  and  he 
became  a  party  to  the  suit  commenced 
against  it  in  Louisiana,  and,  being  a  citizen 
of  Missouri,  and  appearing  in  time,  had 
the  right  to  remove  the  case  into  the  United 
States  court.  The  suit  had  been  commenced 
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having  been  dissolved  b^  the  decree  of  a 
court  of  tx>mpetent  jurisdiction,  it  was  dead, 
and  if  the  representative  appointed  pursu- 
ant to  the  laws  of  the  state  and  holding  the 
title  to  the  property  could  not  be  substi- 
tuted in  place  of  the  original  defendant  it 
would  follow  that  no  defense  could  be  made 
bv  anyone.  The  case  is  no  authority  for 
the  maintenance  of  this  action. 

In  Hafffkina  v.  Olenn,  131  U.  S.  319,  33 
L.  ed.  184,  9  Sup.  Ct.  Rep.  739,  Glenn  waa 
the  trustee  of  the  corporation,  wMch  by  its 
deed  assigned  and  transferred  to  three  trus- 
tees, for  whom  he  was  afterwards  substi- 
tuted, all  the  property  and  effects  of  the 
corporation,  in  trust,  for  the  payment  of  its 
debts.  Glenn  subsequently  brought  a  suit 
in  another  jurisdiction  against  a  stockhold- 
er, Hawkins.  The  right  of  Glenn  was 
through  an  assignment,  and  he  derived  title 
to  the  property  and  to  the  rights  of  the  cor- 
poration tnrough  a  deed.  No  question  was  ^ 
decided  in  that  case  which  is  material  to  be 
here  considered. 

There  has  been  some  contrariety  of  opin- 
ion in  the  lower  'Federal  courts  in  i^^urd[70I 
to  the  right  of  a  receiver  situated  as  the 
complainant  is  in  this  suit,  to  maintain  an 
action  outside  of  the  state  of  his  appoint- 
ment. In  Hcugard  v.  Durant,  19  Fed.  471, 
in  the  circuit  court,  district  of  Massachu- 
setts, before  Judges  Lowell  and  Nelson,  it 
waa  held  that  a  receiver  appointed  .in  one 
jurisdiction  to  take  charge  of  a  fund  can« 
not  sue  in  another  in  his  own  name,  thouj^h 
expressly  authorized  by  the  decree  to  main- 
tain actions  in  his  own  name. 

In  Bale  v.  Hardon,  89  Fed.  283,  Putnam, 
Circuit  Judge,  held  Uiat  the  plaintiff,  aa  re- 
ceiver appointed  in  Minnesota,  who  had 
commencea  an  action  at  law  in  the  Federal 
circuit  court  in  Massachusetts  to  enforce 
the  liability  of  a  stockholder  in  this  same 
corporation  of  Minnesota,  could  not  main- 
tain such  action  in  another  Jurisdiction 
from  that  in  which  he  was  appointed.  That 
judgment  was  reversed  by  the  circuit  court 
of  appeals  in  37  C.  C.  A.  240,  95  Fed.  747, 
in  which  District  Judge  Aldrich  delivered 
the  opinion,  which  was  concurred  in  by  Dis- 
trict Judge  Webb,  while  Circuit  Judge  Colt 
delivered  a  dissenting  opinion.  Tlie  judges 
were  thus  divided,  two  district  judges  in 
favor  of  the  right  of  the  plaintiff  to  main- 
tain the  action,  and  the  two  circuit  judges 
denying  it. 

In  HiUiker  v.  Hale,  117  Fed.  224,  the 
right  of  such  receiver  to  maintain  his  ac- 
tion in  a  foreign  jurisdiction  was  denied  by 
the  circuit  court  of  appeals  of  the  second 
circuit. 

In  Wigton  v.  Boater,  102  Fed.  70,  73,  Dal- 
las, one  of  the  circuit  judges  of  the  third 
circuit,  took  the  same  view  as  Colt  and 
Putnam,  Circuit  Judges,  in  89  and  95  Fed., 
and  made  a  decree  in  accordance  with  such 
views. 

In  Bale  v.   Tyler,   104  Fed.   767,  Judge 

Putnam,   regarding  himself  bound   by   ^e 

lecision  of  the  circuit  court  of  appeals  in 

his  own  circuit,  in  Bale  r,  Bardan,  $9  Fed. 
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283,  follows  the  authority  of  that  case,  but 
he  added  some  further  views  to  show  that 
the  receiver  in  Hale  v.  Hardon  was  consti- 
tuted such  under  the  generaJ  equity  powers 
of  the  court,  and  merelv  as  its  hand  to  as- 
sist it  in  realizing  rights  of  action  which 
vested,  not  in  the  receiver,  but  in  the  cred- 
itors. He  referred  also  to  the  case  of  H<iy- 
icard  V.  Leeaon,  decided  by  the  supreme  ju- 
dicial court  of  Massachusetts,  June  15, 
11)00,  and  reported  in  176  Mass.  310,  40  L. 

£71  tR.  A.  725,  67  N.  E.  656,  •in  which  that  court 
held  that,  as  none  of  the  proceedings  in  Ten- 
nessee operated  as  an  assignment  to  the  re- 
ceiver of  the  choses  in  action  in  litigation 
in  Massachusetts,  and  as  the  utmost  effect 
of  the  appointment  of  a  receiver  is  to  put 
property  into  his  custody  as  an  officer  of 
the  court,  but  not  to  change  the  title,  nor 
even  the  right  of  possession,  the  recover 
could  not  sue  in  his  own  name  in  Massachu- 
setts. 

The  question  of  comity  cannot  avail  in  a 
case  where  the  courts  of  the  state  in  which 
the  receiver  was  appointed  hold  that  an  ac- 
tion similar  to  the  one  brought  in  the  for- 
eign jurisdiction  cannot  be  maintained  by 
him  in  the  courts  of  the  state  of  liis  ap- 
pointment. 

Second.  The  other  ground  of  demurrer  is 
that,  whatever  remedy  may  exist  in  favor  of 
the  complainant  is  at  law,  and  that  no  caso 
is  made  which  gives  a  court  of  equity  juris- 
diction. 

It  appears  from  the  bill  and  the  record 
annexed  to  and  forming  a  part  thereof  that 
there  were  in  all  somewhere  about  five  hun- 
dred stockholders  of  the  loan  company, 
twenty-three  of  whom,  living  in  Minnesota, 
had  been  made  parties  to  the  Rogers  cred- 
itors' suit,  and  judgments  had  been  obtained 
against  them  in  that  suit.  Forty-seven  of 
the  remainder  resided  in  Pennsylvania  and 
were  made  parties  to  this  suit,  and  the  bal- 
ance lived  in  different  states.  The  indebt- 
edness of  the  corporation  was  so  great  that 
the  liability  of  the  stockholders  was  up  to 
the  full  amount  imposed  by  the  statutes  of 
Minnesota.  The  theory  of  the  bill  wbb  that 
the  Minnesota  decree  was  conclusive  (even 
upon  nonresident  stockholders  not  served 
with  process  and  not  appearing  in  that 
suit)  as  to  the  amount  of  the  indebtedness 
of  the  corporation  and  the  amount  of  its  as- 
sets, thereby  concluding  the  parties  as  to 
the  necessity  of  a  resort  to  the  stockholders' 
liability  in  favor  of  creditors,  leaving  open 
the  question  of  the  special  liability  of  each 
particular  shareholder,  and  whether,  if  once 
liable,  his  liability  had  ceased,  wholly  or 
partly,  by  reason  of  facts  pertaining  to  such 
stockholder.  No  accounting  was  asked  for, 
but  simply  a  judgment  against  each  stock- 
holder for  the  amount  of  the  par  value  of 
his  stock. 

The  jurisdiction  of  a  court  of  equity  over 
the   subject-matter   is   placed   by   the  com- 

[72]plainant  upon  the  two  grounds,  among  *oth- 
ers,  that  to  sustain  such  jurisdiction  pre- 
vents a  multiplicity  of  suits,  and  also  that 
this  suit  is  an  ancillary  or  auxiliary  pro- 
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ceedinff  brought  in  aid  of  and  to  enforce  an 
equitable  decree  of  another  court. 

1.  Upon  the  first  ground,  the  cases  are 
various  in  which  the  court  has  either  taken 
or  refused  jurisdiction,  but  one  eannot  ad- 
duce from  them  a  plain  and  uniform  rule 
by  which  to  determine  the  question.  The 
application  of  the  principles  upon  which 
jurisdiction  has  been  suggested  or  denied 
has  been  various,  both  in  England  and  in 
this  country,  and  it  is  difficult,  if  not  im- 
possible, to  reconcile  the  cases.  The  subject 
IS  discussed  at  length  in  1  Pomeroy's  Equity 
Jurisprudence,  2d  ed.  p.  318,  §§  243  et  aeq. 
It  is  therein  shown  that  the  foundation  of 
the  jurisdiction,  or  perhaps  the  earliest  ex- 
ercise of  it  upon  this  ground,  was  in  so- 
called  "bills  of  peace,'*  where  in  one  clasa 
of  such  bills  the  suit  was  brought  to  estab- 
lish a  general  right  between  a  single  party 
and  numerous  other  persons  claiming  dis- 
tinct and  individual  interests;  the  second 
class  being  where  the  complainant  sought 
to  quiet  his  title  and  possession  of  land,  and 
to  prevent  the  bringing  of  repeated  actions- 
of  ejectment  against  him.  The  ground  wa^ 
that  the  title  could  never  be  finally  estab- 
lished by  indefinite  repetitions  of  such  legal 
actions.  And  again  tne  question  has  ariseifr 
whether  the  defendants  m  a  suit  by  one 
complainant  to  establish  his  right  a^nst 
t^em  all  must  be  connected  by  some  kind  of 
privity  among  themselves,  or  can  they  hold 
their  rights  wholly  separate  and  distinct 
from  each  other.  The  question  has  been 
answered  differently  by  different  courts,  and 
while  assuming  that  there  was  not  always- 
a  necessity  to  show  a  common  interest  t>r 
privity  between  the  members  of  the  same 
class  of  defendants,  the  courts  have  also  dif- 
fered in  regard  to  the  jurisdiction  of  a  court 
of  equity  in  particular  cases,  even  upon 
such  assumption.  Numerous  cases  are  cit- 
ed by  Mr.  Pomeroy,  showing  both  sides  of 
this  question.  In  any  case  where  the  facts- 
bring  it  within  the  possible  jurisdiction  of 
the  court,  according  to  the  view  taken  by^ 
it  in  reffard  to  such  facts,  the  decision  must 
depend  largely  upon  the  Question  of  the  ren- 
sonable  convenience  of  the  remedy,  its  ef- 
fectiveness, and  the  inadeauacy  of  the  rem* 
eidy  at  law.  To  sustain  the  right  to  bring 
the  *suit  where  the  separate  defendants  have  [78) 
no  privity  among  themselves,  two  early  and 
leading  cases  in  the  English  courts  are 
cited,  viz,:  London  v.  Perkins,  3  Bro.  P. 
G.  Tomlins's  ed.  602,  decided  in  1734,  and 
York  V.  Pilkingion,  I  Atk.  282,  decided  in 
1737. 

In  the  first  case  the  city  claimed  to  be 
entitled  to,  and  that  it  had  received  time 
out  of  mind,  from  all  masters  of  ships  bring- 
ing cheese  eastward  of  London  bridge  to  the 
port  of  London  to  be  sold,  a  certain  duty 
per  ton  on  such  cheese.  The  defendants,  be- 
ing great  importers  of  cheese,  refused  to  pay 
the  duty,  and  it  was  shown  by  the  complain- 
ant that  the  right  of  the  city  had  bec^n 
proved  at  law  in  other  cases,  and  a  verdict 
given  for  the  city  in  favor  of  its  right,  and 
the  city  therefore  claimed  there  was  no  tpbj^ 
son  why  tlie  question  should  be  sent  to  law 
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to  be  tried  over  again.  The  real  point  de- 
cided in  the  case  was  that  depositions  of 
witnesses  taken  in  former  causes  relating  to 
the  same  matter  for  which  a  new  suit  is  in> 
stituted  against  another  parly  ought  to  be 
permitted  to  be  read  ajB  evidence  upon  the 
nearing  of  such  new  cause,  although  the 
witnesses  themselves  are  not  proved  to  be 
dead.  The  depositions  being  regarded  as 
proper  evidence,  and  the  right  at  law  hav- 
ing been  maintained,  the  Judgment  was  for 
the  recovery  of  the  toll. 

The  second  case  was  a  bill  filed  by  the 
mayor  of  York,  who  claimed  in  behalf  of 
the  city  to  have  been  in  possession  of  a  fish- 
ery in  the  river  Ouse,  the  city  claiming  the 
sole  right  of  fishery;  and  the  court  held 
that  the  mayor  might  bring  a  bill  to  be 
quieted  in  the  possession,  although  he  had 
not  established  bia  right  at  law,  and  that  it 
was  no  objection,  upon  a  demurrer  to  such 
bill,  that  Uie  defendants  had  distinct  rights, 
for  upon  an  issue  to  try  the  general  right 
they  may  at  law  take  advanta^  of  their 
several  objections  and  distinct  rights.  The 
bill  is  described  as  a  "bill  of  peace,"  and  it 
is  assumed  that  there  would  be  an  issue 
sent  to  a  court  of  law  for  trial  as  to  the  sole 
right  of  the  complainant  and  where  the  de- 
fendants might  show  their  distinct  rights. 
The  Lord  Chancellor  said: 

"Here  are  two  causes  of  demurrer,  one  as- 
signed originally,  and  one  now  at  the  bar, 
that  this  is  not  a  proper  bill,  as  it  claims  a 
sole  right  of  fishery*  against  five  lords  of 
[74]  manors,  because  *they  ought  to  be  consid- 
ered as  distinct  trespassers,  and  that 
there  is  no  general  right  that  can  be 
established  against  'them,  nor  any  priv- 
ity between  the  plaintiffs  and  them. 
.  .  .  But  there  are  cases  where  bills 
of  peace  have  been  brought,  though  there 
has  been  a  general  nght  claimed  by 
the  plaintiff,  and  yet  no  privity  be- 
tween the  plaintiffs  ajid  defendants,  nor 
any  general  right  on  the  part  of  the  defend- 
ants, and  where  many  more  might  be  con- 
cerned than  those  brought  before  the  court. 
...  I  think,  Hmereiore,  this  bill  is  prop- 
er, and  the  more  so,  because  it  appears  there 
are  no  other  persons  but  the  defendants 
who  set  up  aiiT  claim  against  the  plaintiffs*, 
and  it  is  no  objection  that  they  have  sepa- 
rate defenses;  but  the  question  is  whether 
the  plaintiffs  have  a  general  right  to  the 
sole  fishery,  which  extends  to  all  the  de- 
fendants; for,  notwithstanding  the  general 
riprht  is  tried  and  established,  the  defend- 
ants may  take  advantage  of  their  several 
exemptions,  or  distinct  rights." 

The  demurrer  was  therefore  overruled. 

On  the  other  hand,  in  Bouverie  t.  Pren- 
iice,  1  Bro.  Ch.  200,  decided  in  1783,  it 
was  held  that  a  bill  would  not  lie  against 
several  tenants  of  a  manor  for  quit  rents, 
the  plaintiff's  remedy  being  at  law,  and  the 
suit  also  multifarious  as  to  the  different 
tenants.    The  Lord  Chancellor  said: 

"Upon  what  principle  two  different  ten- 
ants, of  distinct  estates,  should  be  brought 
hither  to  hear  each  others  rights  discussed, 
1  cannot  conceive.  The  court  has  gone 
great  len&^tha  in  bills  of  this  sort,  and  tak- 
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in^  the  authority  for  granted,  I  cannot  con* 
ceive  on  what  ground  such  a  suit  can 
stand." 

The  Chancellor  also  remarked  that,  where 
a  number  of  persons  claimed  one  right  in 
one  subject,  such  a  bill  may  be  entertainod 
to  put  an  end  to  litigation.  Here  no  one 
issue  could  nave  tried  the  cause  between 
any  two  of  the  parties.  See  also  Ward  v. 
Northumberland,  2  Anstr.  409,  decided  in 
the  Exchequer  in  1794.  The  court  in  that 
case  held  tliat  the  suit  could  not  be  main- 
tained in  e<|uity  on  the  ffround  o^  prevent- 
ing a  multiplicity  of  suits,  where  the  de- 
mands against  each  of  the  defendants,  al- 
though of  tlie  same  nature,  were  entirely 
distinct  from  and  unconnected  with  any 
other  defendant.  In  *such  oaseeach  defend- [76] 
ant  had  a  right  to  object  to  the  joining  of 
any  distinct  and  unconnected  causes  of  ac- 
tion. 

To  the  same  effect  is  Birkley  v.  Preagrave, 
1  East,  220,  227,  decided  in  the  King's 
bench  in  1801.    In  that  case  the  court  said: 

"But  generally  speaking,  a  court  of  equi- 
ty will  not  take  cognizance  of  distinct  and 
separate  claims  of  different  persons  in  one 
suit,  thouffh  standing  in  the  same  rdativo 
situation.'^ 

In  Weale  v.  Weat-Middleaea  Watertoorka, 
1  Jac.  ft  W.  358,  decided  in  1820,  the  Lord 
Chancellor,  in  holding  that  the  suit  would 
not  \i%  referred  to  the  case  of  York  t.  Pil- 
kington^  and  said: 

"For  where  the  plaintiffs  stated  them- 
selves to  have  the  exclusive  right,  it  signi- 
fied nothing  what  particular  rights  m^ht 
be  set  up  against  them;  because  ii 
they  prevailed,  the  rights  of  no  other  per- 
sons could  stand;  and  it  has  been  long  set^ 
tied  that  if  any  person  has  a  common  right 
against  a  great  many  of  the  King's  sub- 
jects, inasmuch  as  he  cannot  contend  with 
all  Ufe  King's  subjects,  a  court  of  equity 
will  permit  him  to  file  a  bill  against  some 
of  them;  taking  care  to  bring  so  many  per- 
sons before  the  court  that  their  interests 
shall  be  such  as  to  lead  to  a  fair  and  honest 
support  of  the  public  interest;  and  when  a 
decree  has  been  obtained,  then,  with  re- 
spect to  the  individuals  whose  interest  is 
so  fully  and  honestly  established,  the  court, 
on  the  footing  of  the  former  decree,  will 
carry  the  benefit  of  it  into  execution  against 
other  individuals  who  were  not  parties." 

In  MaraelxB  v.  Morris  Canal  d  Bkg.  Co. 
1  K.  J.  £q.  31,  decided  in  1830,  it  was  held 
that  the  plaintiff  could  not  maintain  an  ac- 
tion against  several  defendants  to  recover 
matters  of  different  natures  against  them. 
It  was  a  suit  in  equity  by  several  landown- 
ers of  different  lands  not  coming  under  a 
common  title,  against  the  defendant  for 
taking  their  lands  for  the  purposes  of  its 
incorporation,  and  not  paying  or  compen- 
sating the  owners  therefor.  It  was  alleged 
that  the  company  was  insolvent,  and  it  was 
prayed  that  an  account  might  be  taken  and 
damages  awarded  to  the  complainants  for 
the  injuries  already  sustained,  and  for 
compensation,  and  an  injunction  restrain- 
ing the  company  from  occupying  the  land 
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[76]waB  *aflked  for.  The  court  held  the  bill 
oould  not  be  maintained,  as  the  same  was 
multifurious,  and  said  the  faict  that  the 
plaintiffs  had  a  common  interest  in  the 
question,  and  that  to  sustain  the  jurisdic- 
tion would  relieve  the  necessity  of  a  num- 
ber of  suits  at  law  brought  by  the  separate 
plaintiffs,  would  not  confer  jurisdiction  on 
the  court  upon  any  principle  of  equity. 

In  Demarest  ▼.  Hardham,  34  N.  J.  Eq. 
409,  decided  in  1881,  several  persons  owning 
distinct  parcels  of  land,  or  occupying  differ- 
ent dwellings,  and  having  no  common  inter- 
est, sought  to  restrain  a  nuisance  in  conse- 
quence of  the  special  injury  done  to  each 
fiarticular  property,  and  it  was  held  that 
«ach  must  bring  a  separate  suit  and  obtain 
relief,  if  at  all,  upon  nis  own  special  wrong. 
It  was  said  that  several  persons  might  join 
to  restrain  a  nuisance  which  is  common  to 
all  and  effects  each  in  the  same  way, — in- 
atancing   slaughter    houses    in    a   populous 
part  of  the  town,  and  the  offensive  and  dele- 
terious odors  there  generated  being  allowed 
to  diffuse  themselves  throughout  de  neigh- 
l)orhood.     In  such  cases  all  injuriously  affect- 
•ed  by  them  may  join  in  the  same  suit,  for  in 
•auch  a  case  tiie  injury  is  a  common  one, 
4knd  the  object  of  tJie  suit  is  to  give  protec- 
-tion  to  each  suitor  in  the  enjoyment  of  a 
•common  right.    To  the  same  effect  is  Row- 
■hothani  V.  Jonea,  47  K.  J.  £q.  337,  19  L.  R. 
A,  GG3,  20  Atl.  731,  decided  m  1890. 

Tlien  there  were  cases  arising  by  reason 
•of  the  so-called  Schuyler  frauds,  such  as 
2feto  York  d  N.  H.  R.  Co.  v.  Sohuvler,  17 
:K.  Y.  592,  602,  on  demurrer,  decided  in 
1858;  again  reported  on  appeal  from  the 
judgment  on  the  merits,  in  34  K.  T.  30,  de- 
<id«l  in  1805.  These  were  very  complicated 
questions  arising  by  reason  of  the  frauds 
veferred  to,  and  jurisdiction  was  maintainei 
upon  what  might  be  termed  general  princi- 

fnes  of  necessity  for  the  purpose  of  quiet- 
ng  what  would  otherwise  nave  been  endless 
litigation,  and  as  stated  by  Davis,  J.,  in  34 
N.  X .,  the  case  was  not  decided  upon  any 
one  head  of  equity  jurisdiction. 

In  Third  Ave,  R.  Co.  v.  Vew  York,  54  K. 
Y.  159,  defendants  had  commenced  seventy- 
seven  actions  to  recover  penalties  for  viola- 
tion of  a  citv  ordinance.  The  company 
commenced  this  action  to  restrain  their 
prosecution  until  the  right  could  be  deter- 
mined in  one  of  the  actions,  and  the  suit 
[77]  was  maintained  *on  the  ground  of  thereby 
preventing  vexatious  litigation  in  a  multi- 
plicity of  suits. 

In  Sat-aioga  County  v.  Deyoe,  77  N.  Y. 
210,  questions  of  the  indebtedness  of  the 
<ounty  upon  certain  certificates  wron^ully 
dssued  by  its  treasurer  were  complicated 
^ith  questions  of  the  liability  of  the  coun- 
ty to  various  holders  of  the  certificates,  and 
the  court  held- a  suit  in  equity  could  be  sus- 
tained, making  all  the  holders  of  the  differ- 
ent certificates  parties,  because  a  multiplier 
tty  of  suits  would  thereby  be  avoided  and 
the  whole  question  more  conveniently  and 
properly  disposed  of,  all  the  defendants 
having  in  fact  a  common  interest. 

In  Meyer  v.  Phillipa,  97  K.  Y.  485,  49 
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Am.  Rep.  538,  the  suit  was  sustained  as  one 
to  quiet  the  title  of  plaintiff,  the  acta 
threatened  by  various  defendants  being  un- 
der a  claim  of  right,  and  being  of  exactly 
the  same  nature,  the  issue  being  the  same  in 
all. 

Cases  in  sufficient  number  have  been  cited 
to  show  how  divergent  are  the  decisions  on 
the  question  of  jurisdictipn.  It  is  easy  to 
sa^  it  rests  upon  the  prevention  of  a  multi- 
plicity of  suits,  but  to  say  whether  a  par- 
ticular case  comes  within  the  principle  is 
sometimes  a  much  more  difficult  task. 
Each  case,  if  not  brought  directly  within 
the  principle  of  some  preceding  case,  must, 
as  we  think,  be  decided  upon  its  own  merits 
and  upon  a  survey  of  the  real  and  substan- 
tial convenience  of  all  parties,  the  adequacy 
of  the  legal  remedy,  tiie  situations  of  the 
different  parties,  the  points  to  be  contested 
and  the  result  which  would  follow  if  juris- 
diction should  be  ajBsumed  or  denied,*  these 
various  matters  being  factors  to  be  'taken 
into  consideration  upon  the  question  of 
eauitable  jurisdiction  on  this  n>ound,  and 
whether  within  reasonable  and  fair  grounds 
the  suit  is  calculated  to  be  in  truth  one 
which  will  practically  prevent  a  multiplic- 
ity of  litigation,  and  will  be  an  actual  con- 
venience to  all  parties,  and  will  not  unrea- 
sonably overlooK  or  obstruct  the  material' 
interests  of  any.  The  single  fact  that  % 
multiplicity  of  suits  may  be  prevented  by 
this  assumption  of  jurisdiction  is  not  in 
all  cases  enough  to  sustain  it.  It  might  be 
that  the  exercise  of  equitable  jurisdiction 
on  this  ^pnound,  while  preventing  a  formal 
multiplicity  of  suits,  would  nevertheless  be 
attended  with  more  and  deeper  inconven- 
ience to  the  defendants  than  *would  be  com- [78] 
pensated  for  by  the  convenience  of  a  single 
plaintiff;  and  where  the  case  is  not  covered 
by  any  controlling  precedent  the  inconven- 
ience might  constitute  good  ground  for 
denying  jurisdiction. 

We  are  not  disposed  to  deny  that  juris- 
diction on  the  ground  of  preventing  a  mul- 
tiplicity of  suits  may  be  exercised  in  many 
cases  m  behalf  of  a  single  complainant 
against  a  number  of  defendants,  although  ' 
there  is  no  common  title  nor  community  of 
rights  or  interest  in  the  subject-matter 
among  such  defendants,  but  where  there  is 
a  community  of  interest  among  them  in  the 
questions  of  law  and  fact  involved  in  the 
general  controversy. 

Is  there,  upon  the  complainant's  theory 
of  this  case,  any  such  common  interest 
among  these  defendants  as  to  the  questions 
of  fact  that  may  be  put  in  issue  between 
them  and  the  plaintiff?  Each  defendant's 
defense  may,  and  in  all  probaJbility  will,  de- 
pend upon  totally  different  facts,  upon  dis- 
tinct and  particular  contracts,  made  at  dif- 
ferent times,  and  in  establishing  a  defense, 
even  of  like  character,  different  witnessea 
would  probably  be  required  for  each  defend- 
ant, and  no  defendant  has  any  interest  with 
another. 

In  this  case  from  the  complainant's  own 
bill,  the  amount  demanded  is  the  full 
amount  of  the  par  value  of  the  shares  held 
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hy  each  defendant.  In  Kennedy  ▼.  Qih9<in^ 
8  Wall.  498,  605,  19  L.  ed.  476,  478,  a  re- 
ceiver brought  suit  to  recover  from  the 
stockholders  of  an  insolvent  national  bank 
the  statutory  liability  imijosed  upon  them, 
and  in  the  course  of  the  opinion  it  was  stat- 
ed by  the  court: 

"Where  the  whole  amount  is  sought  to  be 
recovered  the  proceeding  must  be  at  law. 
Where  less  is  required,  the  proceeding  may  be 
in  equity,  and  in  such  case  an  interlocutory 
decree  may  be  taken  for  contribution,  and 
the  case  may  stand  over  for  the  further  ac- 
tion of  the  court,  if  such  action  should  sub- 
sequently prove  to  be  necessary, — until  the 
fun  amount  of  the  liability  is  exhausted." 

In  Bailey  t.  TiUinghaatf  40  C.  C.  A.  93, 
.  99  Fed.  801,  this  statement  of  tiie  law  was 
recognized,  and  the  cases  of  Casey  y.  Qaili^ 
94  U.  S.  673,  24  L.  ed.  168,  and  VvUted 
States  V.  Know,  102  U.  S.  422,  26  L.  ed.  216, 
were  referred  to  as  recognizing  the  same 
rule.  In  United  States  v.  Know,  the  court 
[79]  approved  and  reatllrmed  the  rule  laid  *down 
in  Kennedy  v.  Oibson,  and  one  of  tliose  rules 
was  that,  when  the  whole  amount  waa 
sought  to  be  recovered,  the  proceeding  must 
be  at  law. 

The  facts  surrounding  the  present  case 
and  the  reasons  for  holding  that  they  do  not 
J[>ring  it  within  the  principle  of  preventing 
a  multiplicity  of  suits  are  so  well  stated  in 
the  opinion  of  McPherson,  District  Judge, 
in  this  case  (102  Fed.  790),  that  we  auote 
the  same.  After  speaking  of  the  alleged 
conclusiveness  of  the  Minnesota  decree  upon 
the  question  therein  decided,  the  Judge  con- 
tinued : 

"Tliereafter  a  different  question  arose  for 
determination,  namely,  Can  the  assessment 
be  lawfully  mforced  against  the  individuals 
charged  uierewithT  And  in  this  question 
the  interest  of  each  stockholder  is  Aeparate 
and  distinct.  The  bill  asserts  the  conclu- 
siveness of  the  Minnesota  decree  upon  the 
defendants,  so  far  as  the  necessity  for  the 
assessment  and  the  amount  charged  against 
each  stockholder  are  concerned.  Haneock 
Nat.  Bank  v.  Farnum,  176  U.  8.  640,  44  L. 
ed.  619,  20  Sup.  Ct.  Rep.  606.  Assuming 
that  position  to  be  sound  (and,  if  I  do  not 
so  ajssume  it;  if  these  questions  are  sUll 
open  for  determination,  so  far  as  the  Penn- 
sylvania stockholders  are  to  be  afTected,— the 
Mil  must  fail  for  want  of  necessai^  parties) , 
it  is  clear  that  only  two  classes  of  questions 
remain  to  be  decided:  The  first  is  whether 
a  given  stockholder  was  ever  liable  as  such ; 
and  the  second  is  whether,  if  he  were  origi- 
nally liable,  his  liability  has  ceasc»d,  either 
in  whole  or  in  part.  Manifestly,  as  it 
seems  to  me,  the  defendants  have  no  com- 
mon interest  in  these  questions,  or  in  the 
relief  sought  by  the  receiver  against  each 
defendant.  The  receiver's  cause  of  action 
against  each  defendant  is,  no  doubt,  similar 
to  his  cause  of  action  against  every  other, 
but  this  is  only  part  of  Uie  matter.  The 
real  issue,  the  actual  dispute,  can  only  be 
known  after  each  defendant  has  set  up  his 
defense,  and  defenses  may  vary  so  widely 
that  no  two  controversies  may  be  exactly  or 
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even  nearly  alike.  If,  as  is  sure  to  happen^ 
differing  defenses  are  put  in  by  different  de> 
fendants,  the  bill  evidently  becomes  a  single 
proceeding  only  in  name.  In  reality  it  is  a 
congeries  of  suits  with  little  relation  to  each 
other,  except  there  is  a  common  plaintiff 
who  has  similar  claims  against  many  per- 
sons. But  as  each  of  these  persons  'became  [80] 
liable,  if  at  all,  by  reason  of  a  contract  en- 
tered into  by  himself  alone,  with  the  mak- 
ing of  which  his  codefendants  had  nothing 
whatever  to  do,  so  he  continues  to  be  liable, 
if  at  all,  because  he  himself,  and  not  th^, 
has  done  nothing  to  discharge  the  liability. 
Suppose  A  to  aver  that  his  signature  to  the 
subscription*  list  was  a  forgery ;  what  codt 
nection  has  that  averment  with  B's  conten- 
tion that  his  subscription  was  made  by  an 
a^nt  who  had  exceeded  his  powers!  or 
with  C's  defense  that  his  subscription  waa 
obtained  by  fraudulent  representations  t  or 
with  D's  defense  that  he  has  discharged  hie 
full  liability  bv  a  voluntary  payment  to  the 
receiver  himself?  or  with  E's  defense  that 
he  has  paid  to  a  creditor  of  the  corpora ti on* 
a  larger  sum  than  is  now  demanded  t  These 
are  separate  and  individual  defenses,  having 
nothing  in  common;  and  upon  each  the  de- 
fendant setting  it  up  is  entitled  to  a  triaV 
by  jury,  although  it  may  be  somewhat, 
troublesome  and  expensive  to  award  him  hia 
constitutional  right.  But,  even  if  the 
ground  of  diminished  trouble  and 'expense 
may  sometimes  be  sufficient,  I  should  still 
be  much  inclined  to  hesitate  before  I  con- 
ceded the  superiority  of  the  equitable  rem- 
edy in  the  present  cajse.  Such  a  bill  as  it 
now  before  the  court  is  certain  to  be  the 
banning  of  a  long  and  expensive  litiga- 
tion. The  hearings  are  sure  to  be  pro- 
tracted. Several,  perhaps  many,  counsel 
will  no  doubt  be  concerned,  whose  conven- 
ience must  be  consulted.  The  testimony 
will  soon  grow  to  be  voluminous.  The  ex- 
pense of  printing  will  be  large.  The  costs 
of  witnesses  will  not  in  any  degree  be  di- 
minished, and,  if  some  docket  costs  may  be 
escaped,  this  is  probaj)ly  the  only  pecuniary 
advantage  to  be  enjoyed  by  this  one  cum- 
bersome bill  over  separate  actions  at  law." 

We  are  in  accord  with  the  views  thus  ex- 
pressed, and  we  therefore  must  deny  the 
jurisdiction  of  equity,  so  far  as  it  is  based 
upon  the  asserted  prevention  of  a  multiplic- 
ity of  suits. 

2.  There  remains  the  further  question  of 
maintaining  the  suit  on  the  ground  that  it 
is  ancillary  or  auxiliary  to  the  decree  of  the 
Minnesota  court,  and  aids  in  its  enforce- 
ment. We  think  this  contention  cannot  be 
sustained. 

In  the  first  place,  all  the  nonresident 
stockholders  were  but  nominal  parties  in 
the  Minnesota  suit.  Their  names  were 
merely  plaxsed  in  its  title.  No  service  of 
process  was  ever  made  *on  one  of  them,  and [811 
as  the  suit  was  not  one  in  which  service  by 
publication  of  process  could  be  ordered, 
there  was  nothing  in  the  nature  of  the  suit 
to  give  them  notice  or  to  enable  the  court 
to  give  judgment  against  them  without  their 
appearing.    The  court  did  not  assume  to 
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give  any  such  judgment.  Indeed,  the  com- 
plainant averred  there  were  no  means  of  ob- 
taining jurisdiction  over  the  nonresident 
stockholders,  and  the  court  assumed  that  it 
had  no  jurisdiction  over  them,  and  on  ac- 
count of  such  lack  of  jurisdiction  it  only 
fave  judgment  against  Uiose  resident  stock- 
olders  who  were  parties  to  the  suit.  The 
complainant  claims  that  the  nonresident 
stockholders  are  bound  because  the  corpora- 
tion was  a  party,  not  because  they  were 
j>arti&  to  the  suit.  There  is  no  decree  or 
judgment,  therefore,  against  the  stockhold- 
«rs  who  were  nonresidents.  The  claim  that 
they  are  bound  by  certain  findings  of  fact  by 
the  court,  because  of  the  corporation  being 
ft  party  and  in  law  representing  ihem  to 
that  extent,  assuming  it  for  this  purpose 
to  be  well  founded,  is  far  from  transform- 
ing a  decree  against  resident  stockholders 
Into  one  against  nonresidents  who  were  not 
partiep  to  the  action.  Even  assuming  that 
the  decree  concludes  them  upon  certain  facts 
lound  in  that  action,  where  there  was  no 
decree  against  them,  still,  another  action  in 
another  jurisdiction  to  enforce  their  liabil- 
ity as  originally  created  by  statute  cannot, 
within  any  reason,  be  said  to  be  one  to  en- 
force the  former  judgment.  Indeed,  it  is 
because  of  the  very  fact  that  no  judgment 
was  or  could  be  obtained  against  the  non- 
resident stockholders  in  the  Minnesota  suit 
that  the  Pennsylvania  Federal  court  is  asked 
to  exercise  its  jurisdiction  and  .give  judg- 
ment against  the  defendants  on  their  statu- 
tory liability.  This  does  not  make  the 
Pennsylvania  suit  ancillary  to  the  Minne- 
sota decree  for  the  purpose  of  enforcing  it, 
for  there  is  no  decree  against  them  to  be  en- 
forced. There  is  only  a  claim  that  they  are 
bound  by  certain  facts  found  in  another  ac- 
tion to  which  they  were  not  parties  in  any 
but  a  merely  formal  and  nominal  sense. 

We  think  that,  upon  grounds  discussed 
herein,  the  judgments  of  the  courts  below 
v>ere  right ,  and  tney  are  therefore  affirmed. 

Mr.  Justice  Brewc\^  dissented. 
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VILLAGE   OF   ONTONAGON  and   George 
Ducleau,  Treasurer  of  Said  Village. 

(See  S.  C.  Reporter's  ed.  82-07.) 

Taxes — situs  of  property  in  transit — state 
regulation  of  interstate  oommeroe. 

t.  Forest  products  in  transit  to  a  point  out- 
side the  state  may  be  given  by  the  legislature 
a  situs,  for  the  purpose  of  taxation,  at  the 
place  nearest  to  the  last  boom  or  sorting  ^ap 
of  the  stream  In  or  bordering  on  the  state 


In  which  such  products  naturally  will  be  last 
floated  during  such  transit. 

2.  Transportation  of  logs  partly  by  water  and 
partly  by  rail  is  included  in  the  provision  of 
Mich,  act  April  8,  1890.  making  forest  prod- 
ucts In  transit  to  a  point  outside  the  state 
assessable  at  the  place  In  the  state  nearest 
to  the  last  boom  or  sorting  gap  of  the  stream 
in  or  bordering  on  such  state  In  which  they 
will  naturally  be  last  floated  during  such 
transit,  although  the  statute  also  provides 
that,  if  the  transit  "Is  to  be  other  than 
through  any  watercourse  In  or  bordering  on" 
the  state,  such  property  shall  be  assessed  at 
the  point  where  It  will  naturally  leave  the 
state  In  the  ordinary  course  of  its  transit. 

8.  Logs  which  have  been  cut  and  floated  down 
a  stream  and  its  tributaries  to  a  boom  or 
sorting  gap  from  which  they  are  to  be 
shipped  by  rail  as  needed  to  a  point  outside 
the  state  are  not,  while  awaiting  delivery  to 
the  railroad  company,  the  subject  of  Inter- 
state commerce  so  as  to  be  exempt  from  state 
taxation. 

[No,  06.] 

Argued  and  Submitted  December  1,  1902. 
Decided  January  19,  1903. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Western  District 
of  Michigan  to  review  a  decree  which  dis- 
missed a  bill  to  restrain  the  collection  of  a 
tax  on  forest  products  in  transit  to  a  point 
outside  the  state.    Affirmed. 


Statement  by  Mr.  Justice  MoKennat 
This  is  a  bill  in  equity  to  restrain  the 
collection  of  certain  taxes  levied  under  the 
following  law  of  the  state  of  Michigan: 

"Personal  property  of  nonresidents  of  the 
state,  and  all  forest  products  owned  by 
residents  or  nonresidents  or  estates  of  de- 
ceased persons  shall  be  assessed  in  the 
township  or  ward  where  the  same  may  be, 
to  the  person  having  control  of  the  prem- 
ises, store,  mill,  dock,  yard,  piling  ground, 
place  of  storage,  or  warehouse  where  sucb 
property  is  situated  in  such  township,  on 
the  2d  Monday  of  April  of  the  year  when 
the  assessment  is  made,  except  &at  where 
such  property  is  in  transit  to  some  place 
within  *the  8t»te  it  shall  be  assessed  in  such[  M] 
place,  except  that  where  such  property  is  in 
transit  to  some  place  without  the  state  it 
shall  be  assessed  at  the  place  in  this  state 
nearest  to  the  last  boom  or  sorting  gap  of 
the  stream  in  or  bordering  on  this  state  in 
which  said  property  will  naturally  be  Inst 
floated  during  the  transit  thereof;  and  in 
case  the  transit  of  any  such  property  is  to 
be  other  than  through  any  watercourse  in 
or  bordering  on  this  state,  then  such  assens- 
ment  shall  be  made  at  the  point  where  such 
property  will  naturally  leave  the  state  in 
the  ordinary  course  of  its  transit;  and  sucb 


Vote. — On  the  limitation  of  ta^ng  power  of 
a  state — see  notes  to  Oass  County  v.  Chicago, 
B.  A  Q.  R.  Co.  (Neb.)  2  L.  E.  A.  188;  and 
Palmer  v.  State  (Tenn.)   8  L.  R.  A.  280. 

On  state  regulation  of  interstate  or  foreign 
commerce — see  notes  to  Norfolk  A  W.  R.  Co. 
T.  Com.  (Va.)  18  L.  R.  A.  107 ;  McCanna  A  F. 
S94 


Co.  V.  Citizens*  Trust.*  Surety  Co.  24  C.  C.  A. 
13:  Ratterman  v.  Western  U.  Teleg.  Co.  32  L. 
ed.  U.  S.  229;  Harmon  v.  Chicago,  37  L.  ed. 
U.  S.  216:  Clevelnnd,  C.  C.  &  St.  L.  R.  Co.  ▼. 
Backus.  38  L.  ed.  U.  8.  1041;  and  Vontn} 
Teleg.  Cable  Co.  v.  Adams»  30  L.  ed.  U.  8.  311, 
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property  so  in  transit  to  any  place  without 
Ube  state  shall  be  assessed  to  the  owner  or 
person,  persons  or  corporation,  in  possession 
or  control  thweof ;  and  in  case  such  transit 
v^ill   pass  said  loss  through  the  booms  or 
fiorting  gaps,  or  into  the  places  of  storage 
of  any  person,  persons,  or  corporation  oper- 
ating   upon   any   such    stream,    then    such 
property  may  be  assessed  to  such  person, 
persons,    or   corporation,    and    the    person, 
persons,  or  corporation  so  assessed  for  any 
«uch  property  belonging  to  a  nonresidmt  of 
this  state  shall  be  entitled  to  recover  from 
the  owner  of  such   property,  by   a  suit  in 
4tttachment,  garnishment,  or  for  money  had 
and  received,  any  amount  which  the  person, 
persons,  or  corporation  so  assessed  is  com* 
pellcd   to  pay  because  of  such  assessment, 
and  shall  have  a  lien  upon  said  property  as 
security  against  loss  or  damage  because  of 
being  so  assessed  for  the  property  of  another, 
and  may  retain  possession  of  such  property 
until  such  lien  is  satisfied:  Provided,  fur- 
ther, That  any  owner  or  person  interested 
in  said  property  may  secure  the  release  of 
tlie  same  from  such  lien  by  giving  to  the 
person,  persons,  or  corporation  so  assessed 
a  bond   in  an  amount  doubly  the  probable 
tax  to  be  assessed  thereon,  but  not  less  than 
the  sum   of   two  hundred   dollars  ($200), 
with    two  sufficient   securities*    conditioned 
for  the  payment  of  such  tax  by  such  owner 
or  person  interested,  and  the  saving  of  the 
person,    persons,    or    corporation    assessed 
from  payment  thereof,  ana  from  costs,  dam- 
ages, and  expense  on  account  of  his  nonpay- 
ment, which  bond,  as  to  amount  and  suffi- 
ciency of  surety,  shall  be  approved  by  the 
county  clerk  of  the  county  in  which  the  as- 
sessment is  made." 

It  was  contended  that  the  taxes  assessed 
f84]were  illegal  and  *void,  "because  said  taxes 
were  assessed  in  violation  of  and  repugnant 
to  the  general  provisions  of  the  Constitu- 
tion of  the  United  States ;  and  especially  be- 
■cause  said  taxes  were  assessed  in  violation 
of,  and  said  statutes  of  the  state  of  Mlchi- 
ffan  are  in  violation  of  and  repugnant  to, 
&ose  parts  of  S  8  of  article  1  of  the  Con- 
stitution of  the  United  States,  which  pro- 
vide that:  'The  Congress  shall  have  power 
«  .  .  to  regula4»  commerce  with  foreign 
nations,  and  among  the  several  states,' and 
I  10  of  said  article,  which  provides  that 
'no  state  shall,  without  the  consent  of  the 
Congress,  lay  any  imposts  or  duties  on  im- 
ports or  exports,  except  what  may  be  ab- 
•olutely  necessary  for  executing  its  inspec- 
tion laws.' " 

By  stipulation  the  bill  was  dismissed  as 
to  the  township  of  Ontonagon  and  the 
township  of  McMillan.  As  to  the  other  de- 
fendants the  bill  was  submitted  on  an 
agreed  statement  of  facts  and  the  pleadings. 
The  court  sustained  the  assessment  and  dis- 
missed the  bill.  This  appeal  was  then 
taken  under  {  5  of  the  judiciary  act  of 
1891  [26  Stat  at  L.  826,  chap.  617,  U.  8. 
Comp.  Stat  1001,  p.  540.] 

The  following  is  the  stipulation  of  facts: 

"It  is  hereby  further  stipulated  by  and 
tx^tween  the  complainant  and  the  defend- 
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ants  village  of  Ontonagon,  and  Qeorse  Du- 
clean,  its  treasurer,  that  the  following 
statements  of  fact  are  true,  and  may  M 
used  in  evidence  on  the  hearinff  of  said 
cause  by  either  of  the  parties  to  uiis  stipu- 
lation, subject  to  objections  for  immate- 
riality, to  wit: 

"1.  The  complainaht  is  a  corporation  or- 
ganUed  and  existing  under  and  by  virtue  of 
Die  laws  of  the  state  of  Illinois,  with  its 
principal  office  and  place  of  business  in  the 
city  01  Chicago,  in  said  state;  that  it  is  en- 
gaged, and  has  been  from  the  date  of  its  or- 
ganization, in  the  manufacture  and  sale  of 
matches,  and  that  in  the  prosecution  of  its 
business  it  purchased  and  became  the  own- 
er of  a  large  amount  of  pine  wood,  timber, 
cte.,  situate  on  the  Ontonagon  river  and  its 
tributaries  in  Ontonagon  ec^ynty  and  other 
counties  in  the  state  of  Michigan,  and  that 
for  many  years  prior  to  1896  it  owned  and 
operated  extensive  sawmills  and  plant  near 
the  mouth  of  the  Ontonagon  river,  and 
within  the  corporate  limits  of  the  defend- 
ant village  of  Ontonagon ;  that,  in  its  usual 
course  of  business,  it  cut  or  'purchased  a [85] 
sufficient  quantity  of  timber  to  supply  its 
mills  during  the  following  season,  not  ex- 
ceeding 40,000,000  of  fee^  board  measure, 
and  placed  the  same  during  the  winter  upon 
and  m  said  Ontonagon  river  and  its  tribu- 
taries, there  to  remain  until  the  breaking 
up  of  the  ice  in  said  river  in  spring  time, 
when  they  were  and  are  driven  down  the 
river  to  ttie  pier  jams,  booms,  and  sorting 
grounds  of  the  complainant,  located  above 
said  mills,  and  outside  of  the  limits  of  de- 
fendant, the  village  of  Ontonagon. 

"2.  That  in  the  summer  of  the  year  1894 
extensive  forest  fires  swept  over  said  pine 
lands  of  the  complainant,  and  other  pine 
lands,  situate  on  suid  Ontonagon  river,  do- 
ing great  damage  to  the  timber  thereon; 
tliat  in  order  to  preserve  the  timber  so  in- 
jured by  said  fire  it  became  and  was  neces- 
sary to  cut  all  of  said  timber  and  put  tho 
same  into  the  waters  of  the  above-named 
stream  for  preservation;  that  during  the 
winter  of  1894  and  1895  said  complainant^ 
in  order  to  preserve  said  timber,  was  com- 
pelled to  cut  and  did  cut  about  180,000.000 
feet  of  logs,  and  for  the  sole  purpose  of  pres- 
ervation placed  the  same  in  said  river  and 
its  tributaries,  there  to  remain  until  the 
complainant  could  fioat  said  logs  down  said 
river  and  streams  to  its  mills  to  be  manu- 
factured into  lumber;  that  it  was  not  the 
intention  or  purpose  of  the  complainant 
after  the  opening  of  navigation  ana  during 
the  season  of  1896  to  remove  all  said  logs 
but  only  such  amount  as  could  be  manu- 
factured at  its  said  mills  during  the  sea- 
son, and  that  the  capacity  of  said  mills 
did  not  exceed  about  the  amount  of  40,000,- 
000  feet  per  annum,  as  hereinbefore  stipu- 
lated. 

"3.  That  the  navigation  of  said  river  and 
stream  is  closed  by  reason  of  the  formation 
of  ice  about  the  1st  of  December  of  each 
year,  and  is  not  open  until  after  the  1st  of 
May,  following  in  each  year. 

"4.  That  in  the  month  of  August,  A.  n. 
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1896,  the  oomplainant'b  said  mills  were  de- 
stroyed by  fire,  and  that  thereafter  it  be- 
came neceesary,  and  the  complainant  did 
tninsport  said  logs  by  the  Chicago,  Mil- 
waukee &  St.  Paul  Riulwav,  from  Ontona- 
ffon  to  its  sawmills  located  at  Green  Bay, 
in  the  state  of  Wisconsin.  That  in  the  reg- 
X86]u]ar  prosecution  of  its  business  of  *manu- 
facturing  said  logs  into  lumber,  said  com- 

?lainant  has  not,  during  any  season  since 
896,  transported  a  larger  quantity  of  said 
logs  than  it  could  manufacture  into  lumber 
at  its  mills  at  Green  Bay,  said  quantity  be- 
ing on  an  average  of  less  than  40,000,000 
feet  of  logs,  board  measure. 

''5.  That  for  the  purpose  of  preserving 
imid  logs  and  preventing  the  same  from 
floating  down  said  river  and  into  Lake  Su- 
perior, said  complainant  was  compelled  to 
and  has  utilized  certain  jam  piers,  booms, 
and  appurtenances  constructed  by  the  plain- 
tiff across  said  river,  more  than  1  mile 
Above  the  mouth  thereof,  and  beyond  the 
limits  of  said  village  of  Ontonagon;  that 
hy  reason  of  said  appliances  said  logs  have 
been  held  in  said  river  and  upon  the  banks 
thereof  above  said  jam  piers,  booms,  etc., 
said  complainant  only  passing  through  said 
piers  sucn  quantities  as  it  could  transport 
and  manufacture  into  lumber  at  its  said 
mills  from  time  to  time  during  each  succes- 
sive season  since  the  year  1896;  that  dur- 
ing each  successive  season  it  has  been  the 
usual  and  necessary  practice  of  the  com- 
plainant to  pass  through  said  piers,  booms, 
etc.,  such  quantities  of  logs  as  said  railway 
company  could  furnish  facilities  for  trans- 
portation, thence  down  the  riv^r  to  the 
place  of  delivery,  as  described  in  K  2  of  an- 
other stipulation  of  facts  made  herein,  to 
said  railway  company,  to  be  loaded  upon 
cars  for  transportation,  and  that  said 
place  of  delivery  was  near  the  mouth  of 
said  river  and  within  the  corporate  limits 
of  said  defendant  the  village  of  Ontona- 
gon; that  all  of  said  logs  so  delivered  to 
said  railway  company  are  transported  over 
its  lines  to  Green  Bay,  Wisconsin,  leaving 
the  state  of  Michigan  at  a  point  near  the 
village  of  Iron  Mountain,  in  said  state. 

"6.  That  at  the  close  of  the  season  of 
1898  the  logs  in  controversy  were  held  by 
said  complunant  and  detained  and  pre- 
served by  said  jam  piers,  booms,  etc..  In  said 
Ontonagon  river,  above  and  beyond  the  lim- 
its of  said  defendant  the  village  of  Ontona- 
gon, waiting  the  delivery  for  transportation, 
as  aforesaid,  during  the  following  season  of 
the  year  1899,  and  that  all  of  said  logs  were 
a  part  of  the  entire  quantiiy  cut  and  put  in 
said  river  during  the  winter  of  1896  and 
1896,  and  had  since  that  date  been  so  held 
(87]and  detained  by  the  complainant  in  its  *reg- 
ular  course  of  business;  that  all  of  said 
logs  were  so  held  and  detained,  and  by  rea- 
son of  the  ice  in  said  river  could  not  be 
floated  down  the  same  until  about  the  mid- 
dle of  May,  1899,  and  that  said  logs  so  as- 
sessed, as  charged  in  said  bill  of  complaint, 
were  not  at  the  time  said  assessment  was 
made,  and  on  the  2d  Monday  of  April,  a.  d. 
1899,  were  not,  except  as  stated  in  f  4  of 
896 


another  stipulation,  made  herein,  and  never 
had  been,  within  the  corporate  limits  of  the 
said  defendant  the  village  of  Ontonagon. 

'*7.  That  the  logs  in  controversy  at  the 
time  said  assessment  was  made  by  said  de- 
fendant the  village  of  Ontonagon  were  and 
had  been  for  more  than  one  year  prior  there- 
to, in  the  manner  above  described,  held  and 
detained  by  the  complainant  within  tlie 
municipal  limits  of  the  township  of  McMil- 
lan, in  said  county  of  Ontonagon,  and  were 
assessed  for  the  purpose  of  levying  a  tax 
thereon,  for  the  year  1899,  by  the  proper 
otllcers  of  said  township  of  McMillan,  claim- 
ing the  right  so  to  do  under  the  general 
statutes  and  laws  of  the  state  of  Michimin.   . 

"It  is  further  stipulated  and  admitted  by 
the  parties  to  this  stipulation  that  the  as- 
sessment of  the  complainant's  logs  in  con- 
troversy  was  not  valid  unless  it  shall  be  held 
as  a  question  of  law  that  the  defendant  the 
village  of  Ontona|;on  had  the  legal  right  to 
assess  said  logs  m  said  river  outside  and 
beyond  the  geographical  limits  of  said  vil- 
lage, as  being  in  transit,  under  the  statutes  • 
of  the  state  of  Michigan  in  such  case  made 
and  provided." 

The  other  stipulation  of  facts  referr^  to 
is  as  follows: 

"1.  Ck)mplainant  shipped  by  rail  from 
the  village  of  Ontonagon  to  its  mills  at 
Green  Bay,  Wisconsin,  for  sawing  there^ 
the  following  quantities  of  logs,  at  the  fol- 
lowing times,  out  of  its  loss  in  the  Ontona- 
gon river,  described  in  ue  bill  of  com- 
plaint: 

*'Forty-two  million  feet  Iq  the  season  of 
1897;  37,000,000  feet  in  the  season  of  1898. 
and  14,000,000  feet  in  the  season  of  1809  up 
to  the  date  of  the  seizure  of  logs  by  the  vil- 
lage of  Ontonagon  for  the  satisfaction  of 
the  tax  levied  and  assessed  in  and  by  said 
village  in  the  year  last  named. 

"2.  Within  the  village  of  Ontonagon.  i«. 
and  has  been,  situated  *in  and  throughout  [88] 
the  year  1899  the  last  boom  or  sorting  gap 
in  said  river,  from  which  complainant^  lo^ 
in  said  river  are  taken  and  placed  upon  the 
railroad  cars  for  shipment  to  its  said  mills 
at  Green  Bay,  and  said  boom  or  sorting  gap 
is  the  last  place  in  said  river  where  said 
logs  are  floated  before  shipment  by  rail  as 
aforesaid. 

"3.  During  the  season  of  1899,  beginning 
about  June  1,  and  up  to  the  time  of  the 
seizure  above  mentioned,  about  —  million 
feet  of  the  ten  (10).  million  feet  of  logs 
mentioned  in  the  bill  of  complaint,  were 
driven  down  the  said  river  from  the  boom, 
pier  jam,  or  sorting  grounds  outside  of  said 
village,  to  the  boom  or  sorting  gap  within 
said  village,  above  described,  and  shipped 
thence  by  rail  to  complainant's  said  mills 
at  Green  Bay. 

"4.  About  500,000  feet  of  oompIainantV 
said  logs  in  said  river  have  been  (in  said 
river  of  slough)  constantly  within  said  vil- 
lage since  1898,  for  the  purpose  of  ship- 
ment by  rail  to  the  destination  as  aforesaid. 

"5.  The  village  of  Ontonagon  is  a  duly  in- 
corporated village  under  the  general  law  *>f 
Michigan,  to  wit:  act  No.  3  of  the  Laws  of 
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Michigan  of  the  year  1895,  entitled  'An  Act 
to  Provide  for  the  Incorporation  of  Villagea 
within  the  State  of  Micnigan,  and  Defining 
Their  Powers  and  Duties/  and  is  situate  on 
said  river  and  in  the  township  of  Ontona* 
gon,  one  of  the  defendants  herein. 

"6.  The  water  transit  of  said  logs  of  com- 
plainant has  heretofore  always  C€»ised  since 
the  burning  of  complainant's  mills,  de- 
scribed in  the  bill  of  complaint,  in  said  vil- 
lage,  whence  the  same  are  shipped  by  rail 
as  aforesaid. 

**7,  Said  river  and  its  tributaries  are 
streams  of  water  or  rivers,  all  within  the 
state  of  Michigan  and  within  the  oounty  of 
Ontonagon  (and  as  to  some  small  part 
within  the  counties  of  Goeebic  and  Hough- 
ton) in  which  county  of  Ontonagon  said 
village  is  situated. 

"8.  Pursuant  to  and  in  accordance  with 
the  acts  of  the  legislature  of  Michigan  men- 
tioned in  the  answer  of  said  village  in  this 
suit,  namely,  act  No.  319  of  the  Laws  of 
1893,  and  act  No.  263  of  the  year  1896,  and 
pursuant  to  and  in  accordance  with  a  vote 

of  the  electors  of  the  said  villaj^  duly  held 

|M] therein,  *and  pursuant  to,  and  in  accordance 
with  the  action  of  its  council,  said  villaffe, 
In  the  year  1894,  borrowed  the  sum  of  thir- 
ty thousand  dollars  ($30,000),  and  issued 
and  sold  its  bonds  thmfor,  and  in  the  year 
1B95  borrowed  the  further  sum  of  twelve 
thousand  dollars  ($12,000),  and  issued  its 
bonds  therefor;  and  all  of  said  bonds,  being 
in  principal  and  interest  about  forty  thou- 
sand dollars  ($40,000),  were,  at  the  date  of 
filing  the  bill  of  complaint  in  this  cause, 
outstanding,  and  said  bonds  outstanding 
constitute  a  valid 'charge  against  said  vil- 
lage and  against  the  taxable  property 
thereof." 

Jfr.  Edwla  Walker  argued  the  cause 
and  filed  a  brief  for  appellant: 

The  village  of  Ontonagon  had  no  power  to 
assess  property  for  taxation  and  levy  taxes 
thereon,  except  as  specifically  conferred  by 
the  ireneral  or  special  statutes  of  tJle  state  of 
Michigan. 

OooTey,  Taxn.  pp.  96,  209,  474 ;  Dill.  Mun. 
Corp.  4th  ed.  %  lhZ\  Re  Second  Ave.  M.  B. 
Church,  66  N.  Y.  395;  Re  Washington  Ave- 
nue, 69  Pa.  352,  8  Am.  Rep,  255;  BngUth 
▼.  PeopU,  96  111.  566. 

The  state  of  Michigan  could  not  by  legis- 
lative grant  authorise  the  village  of  Ontona- 
gon to  impose  a  tax  upon  the  property  of 
nonresidents,  when  the  situs  of  such  prop- 
erty was  beyond  its  municipal  limits  and 
Jonsdiction. 

Welle  V.  Weeton,  22  Mo.  384,  66  Am.  Dec. 
627 ;  Re  Aeeceement  of  Lands,  60  N.  T.  398 ; 
Trigg  r.  Glaegou),  2  Bush,  594;  8t,  Louie  v. 
Wiggine  Ferry  Co.  11  Wall.  430,  20  L.  ed. 
194. 

The  statute  of  the  state  of  Michigan,  un- 
_sf  and  by  authority  of  which  the  com- 
plainant's property  was  assessed  for  taxar 
tion,  is  in*  contravention  of,  and  repugnant 
ts^  the  Constitution  of  the  United  States. 

Coe  V.  Errol,  116  U.  S.  617,  29  L.  ed.  715, 
6  Sup.  Ct.  Rep.  475;  The  Daniel  Ball,  10 
188  U.  8. 


Wall.  557,  19  L.  ed.  999;  State  Freight  Tarn 
Case,  15  Wall.  272,  eub  nom.  Philadelphia  S 
R.  R.  Co.  V.  Pennsylvania,  21  L.  ed.  161. 

Mr.  T.  I..  Chadboorae  submitted  the 
cause  for  appellees: 

Michigan  is  not  the  only  state  having  leg- 
islation of  this  sort  There  is  similar  legis- 
lation in  at  least  Wisconsin  and  Maine. 

Wis.  Rev.  Stat.  1878,  $  1040;  Farmingdale 
V.  Berlin  Mills  Co.  93  Me.  333,  45  AU.  39. 

The  statute  has  frequently  been  passed 
upon  by  the  supreme  court  of  Michigan,  and 
no  question  of  its  validity  under  Uie  state 
Ck)n8titution  has,  so  far  as  the  cases  show, 
ever  been  raiised. 

Coming  v.  Mason/vUle  Twp.  74  Mich.  177, 
41  N.  W.  831;  Pardee  v.  Freesoil  Twp.  74 
Mich.  81,  41  N.  W.  867;  Elk  Rapids  Iron  Co. 
V.  Helena  Tu>p.  117  Mich.  211,  75  N.  W.  455. 

Logs  are  in  transit  when  they  are  situate 
upon  a  body  of  water  intended  to  act  as  a 
means  of  transport,  and  destined  to  some 
point  upon  the  stream  or  water  beyond 
where  they  lie. 

Elk  Rapids  Iron  Co.  v.  Helena  Tu?p.  117 
Mich.  211,  75  N.  W.  455;  Mitchell  v.  Lake 
Twp.  126  Mich.  367,  85  N.  W.  865. 

.The  logs  were  not  exempt  from  state  taxa- 
tion in  consequence  of  the  Constitution  of 
the  United  States. 

Coe  V.  Errol,  116  U.  S.  517,  29  L.  ed.  715^ 
6  Sup.  Ct  Rep.  475. 

Mr.  Justice  MoKenna  delivered  the  opin- 
ion of  the  court: 

The  contention  of  appellant  is  presented, 
in  three  propositions:  (1)  That  the  vil- 
lage of  Ontonagon  had  no  power  to  sjBsess- 
Uie  property  under  its  charter;  (2)  that 
the  leffislature  could  not  confer  such  power ; 
(3)  that  the  property  was  in  the  course  of 
transportation  within  the  meaning  of  the 
commerce  clause  of  the  Constitution  of  the 
United  States.' 

1.  This  proposition  is  unimportant  If 
the  charter  did  not,  the  statute  of  1899  did,, 
authorise  the  assessment 

2.  To  sustain  this  proposition  would  em- 
barrass the  power  of  the  state, — ^indeed^ 
make  it  impotent  to  deal  with  the  condi- 
tions there  existing.  The  statute,  no  doubt, 
was  enacted  as  a  means  to  subject  property 
to  taxation  which  had  no  definite  or  endur- 
ing locality,  and  because  of  the  clash  or  con- 
fusion of  Jurisdictions.  In  such  circum* 
stances  experience,  probably,  demonstrated 
that  property  escapM  taxation  or  was  dif- 
ficult to  tax,  or  that  controversies  arose* 
It  was  competent  for  the  legislature  to  de- 
feat dther  result  by  giving  moving  prop- 
erty a  definite  situs  as  of  some  day.  Nor  is- 
that  power  impugned  by  the  principle  thnt 
protection  is  the  consideration  of  taxation. 
There  is  protection  durinff  the  transit 
through  the  municipalities  of  the  state  and 
at  its  termination  in  the  state, — protec- 
tion accommodated  to  the  kind  of  property 
and  as  efiicient  as  links  are  to  the  continu- 
ity of  a  chain. 

There  is  nothing  in  the  cases  cited  by  ap- 
pellant which  sustains  the  opposite  view. 
Trigg   v.  Glasgow,  2   Bush,   594,   seems   to 
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luLve  turned  upon  the  interpretation  of  a 
state  statute,  under  a  statute  of  the  state 
the  town  of  Glajssow  was  authorized  to  sub- 
scribe to  the  stock  of  a  railroad,  and  by  the 
(91]charter  ol  Hhe  town  it  was  the  duty  of  the 
trustees  to  "levjr  an  ad  valorem  tax  on  the 
property,  both  real  and  personal,  within 
said  town  that  is  listed  for  state  purposes, 
including  the  amount  given  in  under  the 
equalization  law,  suflScient,"  etc. 

By  an  amendatory  act  it  was  provided 
that  ''all  the  taxable  property  in  said  town 
on  the  10th  of  April  snail  be  subject  to  tax- 
ation for  the  payment  of  said  subscrip- 
tion;'' and  it  also  provided  that  the  taxa- 
ble property  in  saia  town  which  may  have 
been  removed  without  its  limits  between  the 
Ist  of  January. and  the  10th  of  April,  for 
the  purpose  of  evading  the  tax,  should  be 
listea  for  taxation. 

The  court  held,  as  we  understand  its  opin- 
ion, that  property  to  be  subject  to  taxation 
under  the  statute  must  be  in  the  town.  If 
it  had  been  taken  out  to  avoid  taxation,  it 
was  subject  to  taxation  when  brought  back. 
tit,  Louis  V.  Wiggins  Ferry  Co.  11  Wall. 
423,  20  L.  ed.  192,  was  also  an  interpreta- 
tion of  the  state  statute.  The  city  of  St. 
Louis  had  power  to  tax  all  property  loiihin 
tiie  city.  It  was  held  under  the  circum- 
stances of  the  case  that  the  ferryboats  of 
the  ferry  company  had  their  situs  in  the 
state  of  Illinois.    It  was  said: 

"Their   relation  to  the  city  was  merely 
that  of  contact  there,  as  one  of  the  termini 
-of  their  transit  across  the  river  in  the  pros- 
ecution of  their  business.    The  time  of  such 
^x>ntact  was  limited  by  the  city  ordinance. 
Ten  minutes  was  the  maximum  of  the  stay 
they  were  permitted  to  make  at  any  one 
time.    The  owner  was,   in   the  eye  of  the 
law,  a  citizen  of  that  state,  and  from  the 
inherent  law  of  its  nature  could  not  emi- 
grate or  become  a  citizen  elsewhere.   As  the 
boats   were   laid   up  on  the   Illinois  shore 
when  not  fn  use,  and  the  pilots  and  engi- 
neers who  ran  them  lived  tinere,  that  local- 
ity, under  the  circumstances,  must  be  taken 
to  be  their  home  port.    They  did  not  so 
abide  within  the  city  as  to  become  incorpo* 
rated  with  and  form  a  part  of  its  personal 
proper^.*' 

In  Wells  V.  Weston,  22  Mo.  384,  66  Am. 
Dec.  627,  and  Re  Assessments  of  Lands,  60 
N.  Y.  398,  the  property  taxed  was  real 
estate. 

The  purpose  of  the  statute  of  Michigan 
is  to  assess  the  forest  products  of  the  state, 
— ^things  which  are  a  part  of  the  general 
f92|*property  of  the  state.  Those  '^n  transit" 
are  assessable  according  to  their  destina- 
tion. If  that  he  "some  place  within  the 
state,"  the  property  is  to  be  "assessed  in 
such  place;"  if  that  be  "some  place  without 
the  state,"  the  property  is  to  be  assessed  at 
the  place  in  the  state  "nearest  to  the  last 
boom  or  sorting  gap  of  the  same  in  or  bor- 
dering on  the  state  in  which  said  property 
will  naturally  be  the  last  floated  during  the 
transit  thereof." 

But  it  is  also  provided  that  "in  case  the 
transit  of  any  such  property  is  to  he  other 
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than  through  anjf  watercourse  in  or  border^ 
ing  on  this  state,  then  such  assessment 
shall  he  made  at  the  point  where  such  prop- 
erty will  naturally  leave  the  state  in  the 
ordinary  course  of  its  transit," 

We  may  assume  for  the  present  that  the 
property  was  in  transit  and  to  some  place 
without  the  state.  Was  the  "transit  to  be 
other  than  through  any  watercourse  in  or 
bordering  on"  the  state?  The  appellant 
contends  that  it  was,  because  it  was  to  be 
by  water  and  by  rail;  in  other  words,  the 
transit  was  not  to  be  exclusively  "through 
any  watercourse."  But  to  give  that  mean- 
ing to  the  statute,  words  must  be  added  to 
it.  It  must  be  made  to  read  other  than  es> 
olusively  or  wholly  or  entirely  "throu^ 
any  watercourse."  One  of  these  woras 
must  be  added  to  make  the  sense  contended 
for.  The  word  "other"  is  used  to  express 
a  difference, — the  difference  bein^  between 
a  transit  which  is  and  one  which  is  not 
through  any  (the  word  is  significant) 
watercourse. 

The   transit    in    controversy    was    to    be 
through  (by  means  of)  the  Ontonagon  riv- 
er, certainly  a  watercourse,  and  by  the  Chi- 
cago, Milwaukee,*  &  St  Paul  Railwav,  and 
therefore    the    property    was    properly    as- 
sessed by  the  village  of  Ontonagon,  that  be- 
ing the  place  in  the  state  nearest  to  the  last 
boom  or  sorting  gap  of  the  stream  in  or 
bordering  on  the  state  in  which  said  prop- 
erty naturally  would  be  and  was  intended 
to  be  last  floated  during  the  transit  thereof. 
3.  Was  the  transit  interstate  commerce? 
We  agree  with  counsel  that  it  is  unimpor- 
tant in  determining  an  answer  whether  the 
transit  "was  by  water  or  by  railroad,  or 
both  water  and  railroad."    But  no  purpose 
to  burden  interstate  commerce  is  *eviaent[03) 
in  the  statute,  and  the  power  of  the  state  to 
tax  everythinff  which  is  part  of  what  has 
been  called  "uie  general  property,"  or  "the 
general  mass  of  property,"  of  the  state,  is 
undoubted.    But   things   which    have   been 
brought  to  a  state  may  not  have  reached 
that  condition.    Things  intended  to  be  sent 
out  of  a  state,  but  ^niich  have  not  left  it, 
may  not  have  ceased  to  be  in  that  condition. 
The  exact  moment  in  either  case  may  not 
be  easy  to  point  out, — ^may  be  confused  by 
circumstances, — and    the    confident    assign- 
ment of  the  property  as  subject  or  not  sub- 
ject to  taxation  is  not  easily  made.    For- 
tunately  we   are   not  without  illustrations 
in  prior  cases,  and  in  Kelley  v.  Rhoads,  188 
U.  S.   1,  ante,  359,  23  Sup.  Ot.  Rep.  259, 
decided  concurrently  with  this,  we  express 
the  principles  of  decision. 

In  Brown  v.  Houston,  114  U.  S.  622,  29 
L.  ed.  257,  5  Sup.  Ct.  Rep.  1091,  the  prop- 
erty (coal  in  barges)  had  reached  the  state, 
but  was  yet  in  the  boats  in  which  it  had 
been  brought  into  the  state.  While  on  the 
barges  it  was  offered  for  sale.  It  was  held 
it  had  become  part  of  the  property  of  the 
state  and  was  subject  to  taxation.  Pitt^ 
hurg  d  8,  Coal  Co,  v.  Bates,  156  U.  S.  577, 
39  L.  ed.  538,  5  Inters.  Com.  Rep.  30,  15 
Sup.  Ct.  Rep.  415,  had  facts  assimilating  it 
to  the  catse  at  bar«  and  it  was  affirmed  on 
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ihe  authoriiy  of  Brown  v.  Houafon.  As  in 
the  latter  case,  the  tax  was  on  coal  in 
barj^  shipped  from  the  mines  in  Pennsyl- 
vania, and  consigned  to  New  Orleans, 
Louisiana.  The  coal,  however,  had  not 
reached,  as  the  coal  in  Brown  v.  Houston, 
its  exact  destination.  To  accommodate  the 
exigencies  of  the  •  owner's  business,  the 
barges,  "about  one  hundred  in  number,  were 
stopped  and  moored  in  the  Mississippi  riv* 
er,  at  a  convenient  mooring  place  about  9 
miles  above  the  port  of  Baton  Kouge."  The 
coal  was  held  subject  to  taxation. 

In  Coe  V.  Errol,  U6  U.  8.  617,  29  L.  ed. 
715,  6  Sup.  Ct.  Rep.  475,  logs  which  had 
bc(*n  cut  in  the  state  of  Maine,  and  others 
which  had  been  cut  in  the  state  of  New 
Hampshire,  were  floated  in  course  of  tran> 
sit  down  a  stream  in  New  Hampshire  to 
the  town  of  Errol,  in  the  laUer  state; 
thence  to  be  floated  down  the  Androscoggin 
river  to  the  state  of  Maine.  The  town  of 
Errol  assessed  upon  the  property  a  county, 
town,  school,  and  highway  tax.  The  tax 
was  sustained  by  the  supreme  court  of  the 
state  of  New  Hampshire  as  to  the  logs  cut 
fM]in  that  state,  and  abated  aa  to  'those  cut  in 
Maine.  The  judgment  was  affirmed  by  this 
court. 

Mr.  Justice  Bradley,  delivering  the  opin- 
ion of  the  court,  expressed  the  contentions 
of  the  parties  in  two  questions: 

"Are  the  products  of  a  state,  though  in- 
tended for  exportation  to  another  state,  and 
partially  prepared  for  that  purpose  by  be- 
ing depositea  at  a  place  or  port  of  ship- 
ment within  the  state,  liable  to  be  taxed 
like  other  property  within  the  state t 

"Do  the  owner's  state  ol  mind  in  relation 
to  the  goods, — ^that  is,  his  intent  to  export 
them, — and  his  partial  preparation  to  do 
eo,  exempt  them  from  taxation  t  This  is 
the  precise  question  for  solution." 

It  is  obvious  that  like  Questions  could  be 
framed  upon  the  facts  of  tne  case  at  bar  to 
express  the  propositions  presented.  Mr. 
Justice  Bradley's  ob^rvations,  therefore, 
become  pertinent  and  decisive.  He  dis- 
eussed  every  consideration.  He  clearly  ex- 
hibited the  extent  of  the  power  of  the  state 
over  the  property  within  it,  whether  in  mo- 
tion or  at  rest,  though  destined  for  points 
out  of  it.     He  said: 

"There  must  be  a  point  of  time  when  they 
[goods  destined  to  other  states]  cease  to  be 
governed  exclusively  by  the  domestic  law, 
and  begin  to  be  governed  and  protected  by 
the  national  law  of  commercial  regulation, 
^nd  that  moment  seems  to  us  to  be  a  legiti- 
mate one  for  this  purpose,  in  which  they 
commence  their  flnal  movement  for  trans- 
portation from  the  state  of  their  origin  to 
that  of  their  destination.  When  the  prod- 
ucts of  the  farm  or  the  forest  are  collected 
and  brought  in  from  the  surrounding  coun- 
try to  a  town  or  station  serving  as  an  en- 
trepot for  that  particular  region,  whether 
on  a  river  or  on  a  line  of  railroad,  such 
products  are  not  yet  exports,  nor  are  they 
in  process  of  exportation,  nor  is  exporta- 
tion begun  until  they  are  committed  to  the 
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common  carrier  for  trantrportation  out  of 
the  state  to  the  state  of  their  destination, 
or  have  started  on  their  ultimate  passaee 
to  that  state.  Until  then  it  is  reasonable 
to  regard  ilicTri  as  not  only  within  the 
state  of  thei)  nrigin,  but  as  a  part  of  the 
fieneral  mass  <^f  property  of  that  state,  sub- 
ject to  its  iurisaiction,  and  liable  to  taxa- 
tion there  if  not  tiixcd  by  reason  of  their  be- 
ing  intended  for  cvnortation,  but  taxed 
without  *any  discriminaition,  in  the  usual  [95] 
way  and  manner  in  which  such  property  is 
taxed  in  the  state." 

And  further: 

"But  no  definite  rule  has  been  adopted 
with  re^rd  to  the  point  of  time  at  wnich 
the  taxing  power  of  the  state  ceases  bjb  to 
goods  exported  to  a  foreign  country  or  to 
another  state.  What  we  mi.ve  already  said, 
however,  in  relation  to  the  products  of  a 
state  intended  for  exportation  to  another 
state  will  indicate  the  view  which  seems  to 
us  the  sound  one  on  that  subject,  namely 
that  such  goods  do  not  cease  to  be  part  of 
the  general  mass  of  property  in  the  state, 
subject  as  such  to  its  jurisdiction  and  to 
taxation  in  the  usual  way,  until  they  have 
been  shipped  or  entered  with  a  common  car- 
rier for  transportation  to  another  state,  or 
have  been  started  upon  such  transportation 
in  a  continuous  route  or  journey.  We 
think  that  this  must  be  the  true  rule  on  the 
subject.  It  seems  to  us  untenable  to  hold 
that  a  crop  or  a  herd  is  exempt  from  taxa- 
tion merely  because  it  is,  by  its  owner,  in- 
tended for  exportation.  If  such  were  the 
rule  in  many  states  tiiere  would  be  nothing 
but  the  lands  and  real  estate  to  bear  the 
taxes.  Some  of  the  western  states  produce 
very  little  except  wheat  and  corn,  most  of 
which  is  intended  for  export;  and  so  of  cot- 
ton in  the  southern  states.  Certainly,  as 
long  as  these  products  are  on  the  lands 
which  produce  them,  they  are  part  of  the 
general  property  of  the  state.  And  so  we 
think  they  continue  to  be  until  they  have 
entered  upon  their  final  journey  for  leaving 
the  state  and  going  into  another  state.  It 
is  true,  it  was  said  in  the  case,  The  Daniel 
Ball,  10  Wall.  567,  565,  8uh  nam.  The  Dan- 
iel Ball  V.  United  States,  19  L.  ed.  1002: 
^Whenever  a  commodity  has  begun  to  move 
as  an  article  of  trade  from  one  state  to  an- 
other, commerce  in  that  commodity  between 
the  states  has  commenced.'  But  Uiis  move- 
ment does  not  begin  until  the  articles  have 
been  shipped  or  started  for  transportation 
from  the  one  state  to  the  other.  l*he  car- 
rying of  them  in  carts  or  other  vehicles,  or 
even  floating  them,  to  the  depot  where  the 
journey  is  to  commence,  is  no  part  of  that 
journey." 

These  cases  are  referred  to  in  Kelley  v. 
Rhoads,  188  U.  S.  1,  ante,  359,  23  Sup. 
Ct.  Rep.  259,  as  defining  the  taxing  power  of 
a  state.  And  their  substance  is  declared 
to  be  "that  while  the  property  is  at  rest  for 
an  indefinite  *time  awaiting  trafisportation,[96] 
or  awaiting  a  sale  at  its  place  of  destina- 
tion, or  at  an  intermediate  point,  it  is  sub- 
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ject  to  taxation.  But  if  it  be  actually  in 
transit  to  another  state,  it  becomes  the  sub- 
ject of  interstate  commerce,  and  ia  exempt 
from  local  assessment." 

^  In  further  specialization  of  these  propo- 
sitions we  may  say  that  the  cases  establish 
that  there  may  be  an  interior  movement  of 
property  which  does  not  constitute  inter- 
state commerce,  though  property  come  from 
or  be  destined  to  another  state.  In  the  one 
case,  though  it  have  not  reached  its  place 
of  disembarkation  or  delivery  it  may  be 
taxed.  114  U.  S.  622,  29  L.  ed.  257,  5  Sup. 
Ct.  Kep.  1091.  In  the  other  case,  until  it 
be  shipped  or  started  on  its  final  journey 
it  may  be  taxed.  116  U.  S.  517,  29  L.  ed. 
715,  6  Sup.  Ct.  Rep.  475. 

The  case  at  bar  falls  within  this  princi- 
ple. It  is  alleged  in  the  bill  that  during 
the  winters  pf  1895  and  1896  the  plaintiff 
cut,  hauled,  and  put  into  the  Ontonagon 
river  and  its  tributaries  180,000,000  feet  of 
logs  for  the  purpose  of  saving,  protecting, 
and  preserving  tne  same;  that  said  lumber 
was  more  than  plaintiff  could  utilize  in  any 
one  season  at  its  mills,  and  it  was  not, 
tlierefore,  the  intention  at  the  opening  of 
the  streams  to  make  a  clean  drive  of  the 
same,  but  only  to.  take  down  the  streams 
the  following  spring  and  summer,  and  each 
succeeding  driving  season,  the  number  com- 
plainant could  utilize;  that  complainant 
was,  at  the  time  the  logs  were  cut  and  put 
in  the  streams,  an  owner  of  lumber  mills 
situated  at  or  near  the  corporate  limits  of 
the  village  of  Ontonagon;  that  said  mills 
were  destroyed  by  fire  in  the  fall  of  1896, 
and  were  not  rebuilt,  and  that  after  the  de- 
struction thereof  plaintiff  de8.tined  the  logs 
for  its  mills  at  Green  Bay,  Wisconsin,  but 
that  it  was  not  its  intention  to  take  to  said 
mills  during  any  one  suinmer  any  more  than 
suflScient  for  its  purposes,  and  not  to  ex- 
ceed, generally  20,000,000  feet, — ^according 
to  the  stipulation  40,000,000  feet.  The 
route  of  the  logs  from  the  forests  to  the 
mills  is  described  as  follows: 

'*They  are  driven  down  the  tributaries  of 
said  Ontonagon  river  into  the  stream  of 
said  river,  and  thence  down  said  Ontonagon 
river  to  a  point  at  or  near  the  mouth  there- 
[97]  of,  in  the  'township  of  Ontonagon,  to  the 
jiorting  grounds  and  pier  jams  of  the  com- 
plainant; they  are  then  loaded  aboard  cars 
and  shipped  by  rail  to  Green  Bay,  Wiscon- 
sin, via  the  Chicago,  Milwaukee,  &  St.  Paul 
Railway,  and  pass  out  of  the  state  of  Michi- 
gan at  a  point  near  the  village  of  Iron 
Mountain,  in  said  state." 

The  number  of  the  logs  shipped  by  rail 
from  Ontonagon  to  Green  Bay  before  the 
levy  of  the  tax  complained  of  is  given  in 
the  stipulation  of  facts,  and  it  is  stipulated 
that  "about  500,000  feet  of  eomplainant's 
said  logs  in  said  river  have  been  (in  said 
river  of  slough)  constantly  within  said  vil- 
lage since  1898,  for  the  purpose  of  ship- 
ment by  rail  to  the  destination  as  afore- 
said." 

The  appellant's  contention  is  that  the 
movement  of  the  logs  commenced  at  the 
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opening  of  navigation  of  the  river  (pre- 
sumably in  the  spring  or  summer  of  189^ 
and  1897),  and  from  that  date  were  in  con- 
tinuous transit  as  subjects  of  interstate- 
commerce,  and  exempt  from  taxation.  The 
contention  is  more  extreme  than  that  made^ 
and  rejected  in  Coe  v.  ErroL 
Decree  affirm&i,         • 


CORNELIUS   K.    O.    BILLINGS    and    Al- 
bert M.  Billings  Ruddock,  Plffa,  in  Err,, 

PEOPLE  OF  THE  STATE  OF  ILLINOIS. 
(See  S.  C.  Reporter's  ed.  07-104.) 

Oonetitutional  law — inheritance  taco — equal 
proieotum — claeaificaiion. 

The  eqnal  protection  of  the  laws  Is  not  denied, 
by  the  Illinois  inheritance  tax  law  because, 
under  that  statute  as  interpreted  and  en- 
forced by  the  state  courts,  certain  life  estates 
may  be  taxed  when  the  remainder  Is  to  lin- 
eal descendants  of  the  decedent,  but  not  when 
the  remainder  Is  to  collateral  heirs  or 
strangers  In  blood. 

[No.  loa.] 

Argued   and   Submitted   December  4,  1902. 
Decided  January  19,  1909, 

IN  ERROR  to  the  Supreme  Court  of  the- 
State  of  Illinois  to  review  a  judgment 
which  affirmed  a  judgment  order  of  the- 
County  Court  of  Cook  Counly  assessing  aor 
inheritance  .tax  on  certain  life  estates.  Af- 
firmed. 

See  same  case  below,  189  IlL  472,  69  N.  E. 
798. 

The  facts  are  stated  in  the  opinion. 

Mr,  James  F.  Meagher  argued  the- 
cause,  and,  with  Mr,  William  D.  Outhriey 
filed  a  brief  for  plaintiffs  in  error: 

A  statute  is  not  constitutional  which  se- 
lects particular  individuals  from  a  class  or- 
locality,  and  subjects  them  to  peculiar  rules^. 
or  imposes  upon  them  special  obligations  or 
burdens  from  which  others  in  the  same  lo> 
cality  or  class  are  exempt. 

Cooley,  Const.  Lim.  6th  ed.  481,  483. 

The  legislature  may  regulate  the  devolu- 
tion of  property,  but  when  it  so  r^ulates  it. 
must  treat  the  constituents  of  a  class  alike; 
and  when  it  discriminates  against  constit- 

Note. — On  inheritance  and  9uooea9ion  io^es 
— see  notes  to  Re  Howe  (N.  Y.)  2  L.  R.  A. 
825;  Wallace  v.  liyers  (C.  C.  S.  D.  N.  Y.)  4 
Li.  R.  A.  171;  Com.  v.  Ferguson  (Pa.)  10  L. 
R.  A.  240;  Re  Romalne  (N.  Y.)  12  L.  R.  A. 
401 ;  Magoun  v.  Illinois  Trust  &  Sav.  Bank,  42 
L.  ed.  U.  S.  1087. 

A9  to  the  validity  of  olaea  legielation — see 
State  V.  Goodwill  (W.  Va.)  6  L.  R.  A.  621, 
and  note ;  State  v.  Loomis  (Mo.)  21  L.  R.  A. 
780,  and  note. 

Aa    to    con$titvtionai   equality   of  privileges, 
immunities,     and     protection — see      Louisville- 
Safety  Vault  A  T.  Co.  v.  Louisville  A  N.  R.  Co. 
(Ky.)  14  L.  R.  A.  670,  and  note. 
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tients  of  a  daM,  it  iii?ad€S  tibe  oonstitutional 
right  ol  the  oonatitaents  thus  ^scriminated 
•against. 

Frttrer  ▼.  People^  141  IlL  180,  16  L.  R.  A. 
492,  31  N.  E.  395. 

An  individual  la  denied  the  e^ual  protec- 
tion of  the  laws  if  his  pn^>ert7  is  subiected 
Xsy  the  state  to  higher  taxation  than  is  im- 

red  upon  like  property  of  other  individuals 
the  same  oonimunity. 

Fire  A$80.  of  Philadelphia  v.  Vwo  York, 
119  U.  S.  110,  30  L.  ed.  342,  7  Sup.  Ct.  Rep. 
108. 

No  person  in  a  class  shall  be  treated  other- 
wise than  or  differently  from  everv  other 
person  in  the  same  class,  under  the  like  cir- 
cumstances. 

ConnoUy  t.  Union  Sewer  Pipe  Co,  184  U. 
S,  540,  46  L.  ed.  679,  22  Sup.  Gt.  Rep.  431; 
Magoun  v.  lllinoie  Trust  d  Bav,  Bank,  170 
TJ.  S.  293,  42  L.  ed.  1043,  18  Sup.  Ct  Rep. 
i(94;  State  v.  Juloio,  129  Mo.  163,  29  L.  R. 
A.  257,  31  S.  W.  781. 

The  power  of  the  state  to  classify  is  not 
denied ;  but  **  the  power  of  the  state  stops 
at  injustice" 

Southern  P,  Co.  v.  Railroad  Comrs,  78 
Ped.   236. 

The  classification  must  be  based  upon  some 
Teasonable  ground. 

Kentucky  Railroad  Taw  Cases,  115  TJ.  S. 
321,  sub  nom,  Cincinnati,  N,  0,  d  T,  P.  R, 
<7o.  V.  Kentucky,  29  L.  ed.  414,  6  Sup.  Ct 
Rep.  57;  Re  Grioe,  79  Fed.  627;  Cooley, 
Taxn.  215;  State  v.  Loomis,  115  Mo.  307,  21 
L.  R.  A.  789,  22  S.  W.  350. 

Such  classification  **  must  be  so  general  as 
to  bring  within  its  limit  all  those  who  are 
in  substantially  the  same  situation  or  cir- 
cumstances." 

lAppman  v.  PeopU,  175  111.  101,  51  N.  E. 
872 ;  Ritchie  v.  People,  155  HI.  98,  29  L.  R 
A.  79,  40  N.  W.  454;  Fror'vr  v.  PeopU,  141 
m.  171,  16  L.  R.  A.  492,  31  K.  E.  395. 

The  devolution  of  property  upon  death  in- 
volves a  transaction  which  is  a  fit  and 
proper  subject  of  taxation,  wholly  irrespec- 
tive of  the  power  to  regulate  such  devolu- 
tion. 

Knowlton  v.  Jfoore,  178  U.  S.  41,  44  L.  ed. 
969,  20  Sup.  Ct  Rep.  747. 

Even  if  the  power  to  levy  an  inheritance 
tax  depended  upon  the  right  to  regulate  in- 
heritance to  the  fullest  extent  that  may  be 
argued  on  behalf  of  the  defendant  in  error, 
nevertheless  the  constitutional  guaranty  of 
equal  laws  would  be  applicable. 

Magoun  v.  Illinois  Trust  d  Sa^,  Batik,  170 
17.  S.  283,  42  L.  ed.  1037,  18  Sup.  Ct  Rep. 

The  taxinff  power  must  be  exercised  im- 
partially ana  by  equal  laws,  and  taxes  must 
he  imposed  without  discrimination  upon  all 
persons  fairly  within  the  same  daaa  and 
exerdaing  like  righta  or  privileges. 

Kentucky  Railroad  Taw  Cases,  115  U.  S. 
321,  sub  nom.  Cinoinnati,  N.  0.  d  2*.  P.  R. 
Oo.  T.  Kentucky,  29  L.  ed.  414,  6  Sup.  Ct 
Rep.  57;  Hayes  v.  Missouri,  120  U.  S.  68, 
30  L.  ed.  578,  7  Sup.  Ct  Ren.  360; 
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V.  Tieman,  148  U.  S.  657,  37  L.  ed.  599,  13 
Sup.  Ot  Rep.  721;  Cotting  v.  Kansas  City 
Stock  Yards  Co,  183  U.  S.  79,  sub  nom. 
Cotting  v.  Oodard,  46  L.  ed.  92,  22  Sup.  Ct 
Rep.  30:  Connolly  v.  Union  Sewer  Pipe  Co, 
184  U.  S.  540,  46  L.  ed.  679,  22  Sup.  Ct 
Rep.  431. 

Mr.  Howland  J.  Hamlin  submitted  the 
cause  for  defendant  in  error: 

Plaintiffs  in  error  have  no  right  to  the 
l^cy  before  the  inheritance  tax  is  paid, 
which  entitles  them  to  complain  of  the  tax 
as  against  the  state.  They  have  no  title 
until  the  tax  is  paid.  The  tax  is  not  im- 
posed upon  their  property  nor  upon  them, 
but  upon  the  right  of  their  testator  to  de- 
vise the  estate. 

United  States  v.  Perkins,  163  U.  S.  625, 
41  L.  ed.  287,  16  Sup.  Ct  Rep.  1073;  State 
V.  Dalrymple,  70  Md.  924,  3  L.  R.  A.  372, 
17  Atl.  82;  Plummer  v.  Coler,  178  U.  S.  115, 
44  L.  ed.  998,  20  Sup.  Ct.  Rep.  774;  New 
York  V.  Roberts,  171  U.  S.  658,  43  L.  ed. 
323,  19  Sup.  Ct  Rep.  58. 

The  classification  here  complained  of  is 
based  upon  a  reasonable  ground. 

^agoun  v.  Illinois  Trust  d  Sav.  Bank,  170 
U.  S.  283,  42  L.  ed.  1037,  18  Sup.  a.  Rep. 
5Sl4. 

The  constitutionality  of  the  Illinois  in- 
heritance tax  law  is  not  now  open  to  review. 

Koohersperger  v.  Drake,  107  111.  122,  41  L. 
R  A.  446,  47  N.  E.  321;  Magoun  v.  Illinois 
Trust  d  Sav.  Bank,  170  U.  S.  283,  42  L.  ed. 
1037,  18  Sup.  Ct.  Rep.  594. 

Mr.  Justice  MoKenna  delivered  the  opin- 
ion of  the  court: 

The  case  presents  the  question  of  the  con- 
stitutionality, under  the  14th  Amendment 
of  the  Constitution  of  the  United  States,  of 
I  2  of  the  inheritance  tax  law  of  the  state 
of  Illinois.  The  constitutionality  of  the 
law  was  passed  upon  in  Magoun  v.  Illinois 
Trust  d  Sav.  Bank,  170  U.  S.  283,  42  L.  ed. 
1037,  18  Sup.  Ct.  Rep.  594,  and  is  there  set 
out.  As  much  of  S  2  as  is  necessary  to 
quote  is  as  follows: 

*''Sec  2.  When  any  person  shall  bequeath [99] 
or  devise  any  property  or  interest  tliereiu 
or  income  thercirom  to  mother,  father,  hus- 
band,' wife,  brother  and  sister,  the  widow 
of  the  son,  or  a  lineal  descendant  during 
the  life  or  for  a  term  of  years,  or  [and]  re- 
mainder to  the  collateral  heir  of  the  dece- 
dent, or  to  the  stranger  in  blood,  or  to  the 
body  politic  or  corporate,  at  their  decease,  or 
on  the  expiration  of  such  term,  the  said  life 
estate  or  estates  for  a  term  of  years  shall 
not  be  subject  to  any  tax,  and  the  property 
so  passing  shall  be  appraised  immediately 
after  the  death  at  what  was  the  fair  market 
value  thereof  at  the  time  of  the  death  of  the 
decedent  in  the  manner  hereinafter  pro- 
vide, and  after  deducting  therefrom  the 
value  of  said  life  estate^  or  term  of  years, 
the  tax  transcribed  by  this  act  on  the  re- 
mainder shall  be  immediately  due  and  pay- 
able to  the  treasurer  ot  the  proper  county, 
and,   togeUier  with  the   interests   thereon, 
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shall  be  and  remain  a  lien  on  said  property 
until  the  same  is  paid;  .  .  ."  [Starr  k 
C.  Anno.  Stat.  1896,  p.  3529,  H  317.] 

It  is  claimed,  however,  that  the  question 
presented  in  this  case  was  not  passed  upon 
in  Mayoun  v.  Illinois  Trust  d  8av,  Bank. 
If  this  be  not  so,  if  this  case  cannot  be  dis- 
tinguished from  that,  it  follows  necessarily 
that  the  judgment  sought  to  be  reviewed 
must  be  affirmed. 

The  proceedings  originated  in  the  county 
court  of  Ck>ok  county,  Illinois,  which  en- 
tered a  judgment  order  assessing  taxes,  un- 
der the  law  in  controversy,  upon  the  Prop- 
erty and  estates  passing  to  the  plaintins  in 
error.  The  order  was  aflSrmed  by  the  su- 
preme court  of  the  state.  189  111.  472,  59 
N.  E.  798. 

Albert  M.  Billings,  a  resident  of  Chicago, 
died  in  that  city  February  7,  1897.  He  left 
surviving  him  a  widow,  Augusta  S.  Bill- 
ings; a  son,  Cornelius  K.  G.  Billings,  one 
of  the  plaintiffs  in  error,  and  grandson  Al- 
bert M.  Billings  Ruddock,  who  is  the  other 
plaintiff  in  error.  He  also  left  a  son  by  a 
former  marriage,  with  whom  this  record  is 
not  concerned.  His  estate  was  very  large, 
and  he  devised  and  bequeathed  it  all  to  his 
wife,  excepting  certain  reservations,  during 
her  natural  life.  How  it  should  be  divided 
then,  the  will  proceeded  to  provide  as  fol- 
lows: 

«I  do  also  herein  give  and  bequeath  to 
(lOOjiny  son  Cornelius  'Kingsley  Garrison  Bill- 
ings, and  to  my  grandson  Albert  M.  Bill- 
ings Ruddock,  to  be  held  and  owned  by 
them  at  the  death  of  my  wife  Augusta  S. 
Billings  as  is  hereinafter  explained  and  set 
forth,  all  the  property  and  estate  herein  be- 
queathed to  her  my  wife  not  otherwise  dis- 
posed of  by  my  said  executors  hereinafter 
named,  in  the  manner  following,  to  wit: 
Two  thirds  thereof  to  my  son  C.  K.  G.  Bill- 
ings and  one  third  thereof  to  my  grandson 
Albert  M.  Billings  Ruddock,  to  be  held  and 
owned  by  them  aA  above  stated  during  their 
lifetime,  and  should  my  son  C.  K.  G.  Bill- 
ings die,  not  leaving  a  living  child  or  chil- 
dren of  his  own  issue,  the  property  herein 
bequeathed  to  him  shall  revert  and  be  held 
and  owned  by  my  grandchild  Albert  M. 
Billings  Ruddock  during  his  lifetime;  and 
should  my  grandson  Albert  M.  Billings 
Ruddock  die  not  leaving  a  child  or  children 
of  his  own  issue,  then  all  the  property  and 
estate  herein  bequeathed  to  him  shall  re- 
vert and  become  the  property  and  estate  of 
my  brother  John  D.  Billings  (should  he  be 
alive  at  that  time)  and  my  living  nephews 
and  nieces  who  shall  be  living  at  the  time 
of  the  death  of  my  said  grandson,  as  afore- 
said, said  brother,  nieces,  and  nephews  to 
share  and  share  alike  in  said  estate.^' 

The  will  therefore  created  a  life  estate 
in  the  widow  in  the  entire  estate,  and  at  her 
death  life  estates  of  two  thirds  and  one 
third  of  the  property  bequeathed  respective- 
ly to  the  testator's  son  and  grandson,  the 
plaintiffs  in  error. 

The  widow  renounced  the  provision  made 
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for  her,  and  elected  to  take  in  lieu  thereof 
her  dower  and  le^l  share,  and  the  estatea 
to  the  plaintiffs  in  error  accrued  at  once. 
The  county  court  appointed  an  appraiser  to 
fix  the  fair  market  value  of  the  States  for 
the  purpose  of  assessing  the  inheritance  tax 
as  provided  bv  the  statute.  "The  widow's 
dower  award,"  to  quote  from  the  opinion  of 
the  supreme  court,  "and  one  third  of  the 
personalty  were  appraised  at  the  total  sum 
of  $2,303*151.75,  the  tax  upon  which,  after 
deducting  the  $20,000  exemption,  was  fixed 
at  $23,443.53.  The  life  interest  (as  it  was 
decreed  to  be)  of  said  Cornelius  in  the  two 
thirds  bequeathed  to  him  was  appraised  at 
$2,472,118.75,  and,  after  deducting  his  ex- 
emption of  $20,000,  the  tax  to  be  paid  l^ 
him  was  assessed  at  $24,821.18.  *This  in-[101X 
eluded  the  specific  devise  of  real  estate  val- 
ued at  $30,000.  The  life  interest  of  Albert 
M.  Billings  Ruddock  in  the  one-third  in- 
terest bequeathed  to  him  was  appraised  at 
$1,408,374.77,  and,  after  deducting  his  ex- 
emption of  $20,000,  his  tax  was  assessed  at 
$14,043.74.  This  included  also  the  tax  on 
a  Bjpecific  devise  to  him  of  real  estate  valued 
at  $^6,000.    The  court,  in  approving  the  ap- 

S raiser's  report,  found  that  Cornelius  K.  G. 
killings  took  a  life  estate  in  the  two  thirds 
of  the  residuary  estate  bequeathed  to  him, 
and  that  there  was  a  remainder  therein  of 
the  value,  at  the  testator's  death,  of  $864,- 
584.70,  which  had  not  vested,  and  that  there 
was  a  remainder  in  the  one  tiiird  bequeathed 
to  Albert  M.  Billings  Ruddodc  for  life  jof 
the  value  of  $250,976.95,  which  had  not 
vested,  and  ordered  that  the  tax  on  these 
remainders  be  postponed  until  they  shall 
have  become  vested." 

The  widow  was  an  appellant  in  the  8it> 
preme  court  of  the  state,  but  she  is  not  & 
party  here. 

The  assignment  of  error  is  "that  the  stat- 
ute is  in  contravention  of  the  14th  Amend- 
ment to  the  Constitution  of  the  United 
States  of  America,  in  that  the  classification 
of  life  tenants  is  arbitrary  and  unreason- 
able, and  denies  to  the  plaintiffs  in  error,  as 
life  tenants,  the  equal  protection  of  the 
laws;  because  the  statute,  ajB  interpreted 
and  enforced  by  the  state  courts,  taxes  life 
estates  where  the  remainder  is  to  lineals, 
but  does  not  tax,  and  expressly  exempte^ 
similar  life  estates  where  the  remainder  i» 
to  collaterals  or  to  strangers  in  blood.'' 

Turning  to  the  Magoun  CoBe,  we  find  that 
the  objection  made  to  the  statute  was  that 
it  denied  to  the  appellant  the  equal  protec- 
tion of  the  laws,  and  the  somewhat  elemen- 
tary and  lengthy  discussion  in  the  opinion 
was  induced  by  the  grounds  upon  which  „ 
and  the  ability  with  which,  the  statute  was 
attacked.  It  is  very  certain  that  no  con- 
sideration was  omitted  from  the  arguments 
at  bar  which  could  have  aided  the  court  to 
form  a  judgment.  If  there  had  been  a 
proper  classification  there  could  not  have 
been  the  denial  of  the  equal  protection  of 
the  laws,  and  we  therefore  expressed  and  il- 
lustrated the  principle  upon  which  it  should 
be  based.    We  said  it  was  established  bv 
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cases  that  dassiflcatloxi  must  be  based  on 
[102l8onie  reasonable  ground.  *Tt  could  not  be 
a  "mere  arbitrary  selection."  But  what  is 
the  test  of  an  arbitrary  selection?  It  is 
dif^cult  to  exhibit  it  precisely  in  a  general 
rule.  Classification  is  essentially  the  same 
m  law  as  it  is  in  other  departments  of 
knowledge  or  practice.  It  is  the  grouping 
of  thinffs  in  speculation  or  practice  be- 
cause tney  "aeree  with  one  another  in 
certain  particulars  and  differ  from  other 
things  in  those  same  particulars."  Things 
may  have  very  diverse  qualities,  and 
vet  be  united  in  a  class.  They  may 
nave  ver^  similar  qualities,  and  yet  be 
cast  in  different  classes.  Cattle  and  horses 
may  be  considered  in  a  class  for  some  pur- 
poses. Their  difference  are  certainly  pro- 
nounced. Salt  and  sugar  may  be  associated 
in  a  grocer's  stock  for  a  grocer's  purposes. 
To  confound  them  in  use  would  be  very  dis- 
apnointing.  Human  beings  are  essentiallv 
afiice,  yet  some  individuals  may  have  attri- 
butes or  relations  not  possessed  by  others, 
which  may  constitute  them  a  class.  But 
their  classification — indeed,  all  classifica- 
tion— ^must  primarily  depend  upon  purpose 
— the  problem  presented.  Science  will  have 
one  purpose,  business  another,  and  legisla- 
tion sUll  another.  The  latter,  of  course,  on 
account  of  the  restraints  upon  the  legisla- 
ture, may  not  be  legal, — ^may  not  be  with- 
in the  power  of  the  Tej^lature.  To  dispute 
that  power,  however,  la  not  the  same  tiring 
as  to  dispute  a  classification,  and  yet  that 
there  may  be  dependence, — ^more  f r^om  of 
classification  in  s<ftne  instances, — has  been 
indicated  by  the  cases.  A  state  cannot 
regulate  interstate  commerce,  however  ac- 
curate its  classification  of  objects  may  be. 
On  the  other  hand,  the  taxing  power  of  a 
state  is  one  of  its  most  ext^sive  powers. 
It  cannot  be  exercised  upon  persons  grouped 
according  to  their  complexions.  It  can  be 
exercised  if  they  are  grouped  according  to 
their  occupations.  A  state  may  regulate 
or  suppress  combinations  to  restrict  the 
sale  of  products.  The  power  cannot  be  ex- 
erted to  forbid  combinations  among  those 
who  buy  products,  and  permit  combinations 
among  those  who  raise  or  grow  products. 
184  U.  S.  640,  46  L.  ed.  679,  22  Sup.  Ct 
Rep.  431.  And  yet,  exercising  its  taxing 
power,  it  has  been  aecided,  that  a  state  may 
make  that  discrimination.  179  U.  S.  89,  45 
L.  ed.  102,  21  Sup.  Ct  Rep.  43.  Other  il- 
lustrations may  be  taken  from  the  cases 
which  tend  to  the  same  end.  If  the  pur- 
[103]  pose  *is  within  the  legal  powers  of  the  leg- 
islature, and  the  classification  made  has  re- 
lation to  that  purpose  (excludes  no  persons 
or  objects  that  are  affected  by  the  purpose, 
includes  all  that  are),  logically  speaking, 
it  will  be  appropriate;  legally  speaking,  a 
law  based  upon  it  will  have  equality  of  oper- 
ation. And,  excluding  our  right  to  consider 
policies  o^  assume  legislation,  we  have 
many  times  said  that  a  state  in  its  purposes 
and  in  the  execution  of  them  must  be  al- 
k>wed  a  wide  range  of  discretion,  and  that 
this  court  will  Aot  make  itself  a  harbor  in 
188  IT.  8. 


which  can  be  found  "a  refuge  from  ill-ad- 
vised, unequeal,  and  oppressive*'  legislation. 
102  U.  S.  091,  26  L.  ed.  238. 

These  principles  were  announced  in  the 
Magoun  Case,  and  found  to  sustain  the  Illi- 
nois statute.  We  said  'There  are  three 
main  classes  in  the  Illinois  statute,  Uie  first 
and  second  being  based,  respectively,  on  lin- 
eal and  collateral  relationship  to  the  testa- 
tor or  intestate,  and  the  third  being  com- 
posed of  strangers  to  his  blood  and  distant 
relatives.  The  latter  is  again  divided  into- 
four  subclasses  dependent  upon  the  amount 
of  the  estate  received.  The  first  two  class- 
es, therefore,  depend  upon  substantial  dif- 
ferences, differences  which  may  distinguish 
them  from  each  other,  and  them  or  either  of 
them  from  the  other  class, — differences, 
therefore,  which  'bear  a  just  and  proper  re- 
lation to  the  attempted  classification' — the 
rule  expressed  in  Chilf,  0.  d  8.  F.  B,  Co. 
V.  Ellis,  165  U.  S.  150,  41  L.  ed.  666,  17 
Sup.  Ct.  Rep.  255.  And  if  the  constituents 
of  each  class  are  affected  alike,  the  rule  of 
equality  prescribed  by  the  cases  is  satisfied. 
In  other  words,  the  law  operates  'equally 
and  uniformly  upon  all  persons  in  similar 
circumstances.' " 

But  it  is  insisted  that  the  dassificatioD 
sustained  in  the  Magoun  Case  "related  sole 
ly  to  the  graduated  feature  of  the  tax.''  In 
the  case  at  bar,  it  is  said,  the  question  ia 
''whether  or  not  the  Illinc^s  legislature  can 
discriminate  against  constituents  of  a  cet' 
tain  class,  and  apply  different  rules  for  the 
taxation  of  its  members.  Life  tenants  con- 
stitute but  a  single  cIimbs,  and  the  incidents 
of  such  an  estate,  the  source  thereof,  the  ex- 
tent, the  dominion  over  and  quality  of  in- 
terest in  the  tenant,  is  the  same  irrespect- 
ive of  the  ultimate  vesting  of  the  remain- 
der. The  tax  *is  not  upon  Qie  property,  but[104| 
is  upon  the  person  succeeding  to  the  prop- 
erty.^' 

Undoubtedly,  life  tenants,  regarded  sim- 
ply as  persons,  may  be  in  legal  contempla- 
tion the  same;  estates  for  life,  regarded 
simply  as  estates  with  their  attributes  also 
in  legal  contemplation,  may  be  said  to  be 
the  same,  but  tnat  is  not  all  that  is  to  be 
considered,  nor  is  it  determinative.  We 
must  regard  the  power  of  the  state  over  tes- 
tate ivnd  intestate  dispositions  of  property, 
its  power  to  create  and  limit  estates,  and, 
as  resulting,  its  power  to  impose  conditions 
upon  their  transfer  or  devolution.  It  is  up- 
on this  power  that  inheritance-tax  laws  are 
based,  and  we  said,  in  the  Magoun  Case, 
that  the  power  could  be  exercised  by  distin- 
guishing between  the  lineal  and  collateral 
relatives  of  a  testator.  There  the  amount 
of  tax  depended  upon  him  who  immediately 
received;  here  the  existence  of  the  tax  de-. 
pends  upon  him  who  ultimately  receives. 
That  can  make  no  difference  with  the  power 
of  the  state.  No  discrimination  being  exer- 
cised in  the  creation  of  the  class,  equality  is 
observed.  Crossing  the  lines  of  the  classes 
created  by  the  statute,  discriminations  may 
be  exhibited,  but  within  the  classes  there  is 
equality. 

Judgment  affirmed, 
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AMERICAN     COLORTYPE      COMPANY, 

Appi,, 

V. 

<X)N'rmENTAL  COLORTYPE  COMPANY, 
William  J.  Maas,  Baxter  J.  Fierlein, 
Henry  Freese,  Henry  E.  Schultz,  0.  H. 
Quetsch,  and  J.  O.  M.  Seibert. 

(See  B.  C.  Reporter*8  ed.  104-108.) 

Oourts — jurisdioiion — diverse    oitizenehip—^ 

assigned  claim. 

The  Jurisdiction  of  a  circuit  court  of  the  United 
States,  on  the  ground  of  dlyerse  citlsenship, 
of  a  suit  by  a  foreign  corporation  against 
residents  of  the  state.  Is  not  defeated  on  the 
theory  that  plaintiff  is  suing  as  the  assignee 
of  a  domestic  corporation,  where  the  biii,  al- 
though emphasising  the  existence  of  certain 
contracts  between  defendants  and  its  assign- 
or, and  alleging  that  it  became  substituted 
for  such  assignor  as  a  party  thereto,  contains 
allegations  which  show  that  the  parties,  hav- 
ing the  old  contracts  l>efore  them,  entered 
Into  new  agreements  determined  by  reference 
to  the  terms  of  the  old  contracts,  but  none 
the  less  personal  and  immediate. 

[No.  440.] 

^Submitted    December    22,    190t.     Decided 
January  19,  190S. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  District 
•of  Illinois  to  review  a  judgment  which  dis- 
missed  for  want  of  jurisdiction  a  bill  in  a 
fluit  sought  to  be  maintained  therein  on  the 
^ound  of  diverse  citizenship.     Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  A«  M.  Peace,  Otto  O.  Bats,  and 
Amoe  O.  Miller  submitted  the  cause  for 
appellant.  Messrs.  Lackner,  Butz,  d  Miller 
were  on  the  brief: 

The  complainant's  case  rests,  not  merelv 
upon  the  assignment  of  the  contracts  with 
the  defendants,  but  upon  new  agreements 
made  directly  with  these  defendajits. 

21  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  660; 
Ohapin  v.  Lonqworth,  31  Ohio  St  423;  Mo^ 
Kinney  v.  Alvis^  14  III.  33. 

As  to  the  secrets  communi  rated  hv  t^e 
<romplainant  directly  to  the  defendants,  tlie 
complainant's  right  to  relief  is  entirely 
«lear,  even  in  the  absence  of  the  allegations 
lespecting  a  novation. 

Harrison  ▼.  Oluoose  Sugar  Ref.  Co.  58  L. 
R.  A.  915.  53  C.  C.  A.  484,  116  Fed.  304; 
O.  d  W.  Thum  Co.  v.  Tloczynski,  114  Mich. 
14fl,  38  L.  R.  A.  200,  72  N.  W.  140;  Eastman 
Kodak  Go,  v.  Reichenbach,  79  Hun,  183,  29 
N.  Y.  Supp.  1143;  Westervelt  v.  National 
Paper  d  Supply  Co.  154  Ind.  673,  57  N.  E. 

Note. — A  a  to  dioerse  citizenship  as  ground 
of  Federal  jurisdiction — ^see  Shlpp  v.  Wllllajna 
10  C.  C.  A.  247.  and  note :  Mason  v.  Dullag- 
tksm.  27  C.  C.  A.  296.  and  note;  Seddon  v. 
Virginia,  T.  A  C.  Steel  &  I.  Co.  (C.  C.  W.  D. 
Vn.)  1  L.  R.  A.  108,  and  note;  Myers  v.  Mnr- 
rsy.  N.  &  Cy>.  (C.  C.  8.  D.  lorwa)  11  L.  R.  A. 
216.  and  note.  And  see  note  to  Roberts  ▼. 
Lewis,  86  L.  ed.  U.  8.  579. 
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552;  Little  v.  Callus,  4  App.  Div.  569,  38 
N.  Y.  Supp.  487;  M orison  v.  Moat,  21  L.  J. 
Ch.  N.  S.  248;  1  High,  Inj.  §  19;  1  Story, 
Eq.  Jur.  I  323;  2  Story,  £q.  Jur.  5  953; 
Chadwick  v.  Covell,  151  Mass.  190,  6  L.  R. 
A.  839,  23  N.  £.  1068 ;  Peabody  y.  Norfolk, 
98  Mass.  452,  96  Am.  Dec.  664;  Salomon  ▼. 
Hertz,  40  N.  J.  Eq.  400,  2  Atl.  379;  Yovati 
V.  Wingard,  1  Jac.  A  W.  394;  Hopkins,  Un- 
fair Trade,  §  67. 

The  Federal  court,  clearly  having  juris- 
diction to  grant  the  relief  asked  as  to  the 
trade  and  business  secrets  communicated  to 
the  defendants,  even  in  the  absence  of  any 
novation,  may  adjudicate  upon  the  other 
matters  inseparably  connected  therewith. 

Evans  v.  Durango  Land  d  Coal  Co.  25  C. 
C.  A.  531,  49  U.  S.  App.  320,  80  Fed.  433. 

Mr.  John  C.  Matliis  submitted  the 
cause  for  appellees.  Messrs.  Shops,  Mathis, 
Zane  d  Weber  were  on  his  brief: 

Novation  requires  that  there  must  always 
be  a  discharge  of  a  precedent  contract  as  a 
consideration  for  the  creation  of  a  new  con- 
tract. 

Anson,  Contracts,  8th  ed.  Huffcut,  289,  'p. 
235;  Cuxon  ▼.  Chadley,  3  Barn,  ft  C.  591; 
Barnes  v.  Hekla  F.  Ins,  Co.  56  Minn.  38,  57 
N.  W.  314;  Liversidge  v.  Broadbent,  4  Hulst. 
ft  N.  603;  American  Paper-Bag  Co.  t. 
Van  Nortwick,  3  C.  C.  A.  274,  9  U.  S.  App. 
25,  52  Fed.  752;  6  Harvard  Law  Rev.  184; 
McKinney  v.  Alvis,  14  111.  33;  Hay  ward  v. 
Burke,  151  111.  121,  37  N.  E.  846. 

The  substitution  of  one  creditor  for 
another  is  ordinarily  treated  as  an  assign- 
ment. 

21  Am.  ft  Eng.  Enc.  Law,  2d  ed.  p.  662. 

Where  a  new  party  comes  into  a  con- 
tract by  transfer,  there  is  no  release  of  the 
party  transferring,  who  is  bound  by  the  con- 
tract. 

Chapin  t.  Longworth,  31  Ohio  St  421. 

No  new  contract  is  pleaded,  but  it  is  ex- 
pressly stated  that  the  transferee  came  into 
the  existing  contract  in  place  of  the  trans- 
ferrer. Such  a  transfer  falls  within  the 
terms  of  the  assignment  statute. 

Plant  Investment  Co.  v.  Jacksonville,  T. 
d  K.  W,  R.  Co,  152  U.  S.  71,  38  L.  ed.  358, 
14  Sup.  Ct  Rep.  483. 

Mr.  Justice  Holmea  delivered  the  opin- 
ion of  the  court: 

This  is  a  bill  in  equity  brought  in  the 
circuit  court  for  the  northern  district  of 
Illinois  by  a  New  Jersey  corporation 
against  an  Illinois  corporation  and  private 
persons,  citizens  of  Illinois.  Upon  demur- 
rer the  bill  was  dismissed  for  want  of  ju- 
risdiction, on  the  ground,  as  is  certified, 
that  it  was  a  bill  to  recover  the  contents 
of  a  chose  in  action  in  favor  of  an  assignee, 
the  assignors  being  citizens  of  Illinois. 
The  case  comes  here  by  appeaJ.  The  pray- 
ers of  the  bill  are  for  injunctions  to  pre- 
vent the  defendants  Maas,  Fierlein,  Freese, 
and  Schultz  assisting  the  defendant  com- 
pany or  the  defendants  Quetsch  and  Seibert 
in  the  three-color  printing  business,  reveal- 
ing secret  processes,  etc.,  ^  until  different 
specified   dates.    The  main  ground  of   the 
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prayiurs  is  the  oontractB  to  be  mentioned,  and 
the  question  is  whether  the  claim  stated  by 
the  plaintiff  is  a  claim  as  assignee. 

The  plaintiff  is  the  assignee  of  the  assets 
and  good  will  of  the  National  Colortype 
Company,  the  American  Three-Golor  Com- 
pany, Illinois  corporations,  and  the  Osborne 
Company,  a  New  Jersey  corporation,  and 
was  formed  on  March  1,  1902,  for  the  pur- 
pose of  consolidating  the  three.  Among  the 
more  important  contracts  which  purported 
to  be  transferred  were  two  between  the  Na- 
tional Colortype  Company  and  Maas  and 
Fierlein  respectively,    ^y  the  former,  Maaa 

[1.06]  was  employed  as  superintendent  *af  the 
plat-making  department,  and  agreed  to  re- 
main in  the  company's  employment  and 
not  to  accept  employment  from  others 
in  the  business  of  three-color  printing 
for  five  years  from  December  1,  1901, 
and  not  to  become  interested  in  any 
way  in  that  business  in  the  United 
States,  east  of  the  Rocky  Mountains, 
or  divulge  any  secrets  or  processes  re- 
lating to  that  business,  for  ten  years  from 
the  day  mentioned.  Bv  the  other  contract 
Fierlein  was  employed  as  salesman,  and 
agreed  to  devote  his  whole  time  and  atten- 
tion to  the  interest  and  business  of  the  com- 
pany for  two  years  from  the  same  date. 
There  was  a  similar  contract  with  the  de- 
fendant Freese,  expiring  May  1,  1903,  but 
containing  a  promise  l^  him  never  to  di- 
vulge any  of  the  secrets,  methods,  or  prae- 
tices  of  the  company,  and  agreeing  that  his 
going  to  work  for  any  others  engaged  in 
similar  business  should  be  considered  a 
breach  of  the  promise  just  set  forth. 

The  bill  alleges  that  Maas,  knowinff  of 
the  transfer,  consented  to  it,  announced  his 
intention  of  holding  the  plaintiff  to  the  con- 
tract with  him,  remain^  in  its  employ  in 
the  same  capacity,  accepted  the  stipulated 
salary,  and  was  instructed  in  valuable  se- 
crets, and  that  the  complainant,  by  the  con- 
sent of  all  parties,  became  substituted  as  a 
party  to  the  contract  in  place  of  the  Na- 
tional Colortype  Company.  There  are 
shorter  but  similar  allegations  concerning 
Fietlein  and  Freese.  An  independent  con- 
tract with  the  defendant  Schultz  is  alleged, 
which  has  expired,  but  it  is  alleged  that  by 
virtue  of  his  employment  he  siso  has  be- 
come possessed  of  trade  secrets  and  pro> 
cesses  oelonging  to  plaintiff. 

The  bill  goes  on  to  allege  that  Maas  and 
Fierlein,  while  in  the  plaintiff's  employment 
and  pay,  conspiring  with  the*  defendants 
Quetfich  and  Selbert,  got  up  the  defendant 
corporation  as  a  rival  to  the  plaintiff,  in- 
duced the  defendants  Freese  and  Schultz 
to  enter  its  service,  have  taken  over  their 
own  special  skill  and  knowledge  of  the 
plaintiff's  secrets  to  the  hostile  camp,  and, 
in  short,  will  ruin  the  plaintiff  if  they  are 
permitted  to  go  on. 

We  are  of  opinion  that  a  case  is  stated 
within  the  jurisdiction  of  the  court.  It  is 
true  that  the  starting  point  for  the  relations 
between  the  plaintiff  and  its  employees  was 

{107]  what  purported  to  *be  an  assignment.  It  is 
true  that  the  bill  emphasizes  this  aspect  of 


curately  than  the  result.  But  those  dr- 
cumstances  do  not  change  the  loral  conclu- 
sion from  the  facts  set  forth.  The  allega- 
tions show  that,  having  the  old  contract  be- 
fore them,  the  parties  came  together  under 
a  new  agreement^  which  was  determined  by 
reference  to  the  terms  of  that  contract,  but 
which  none  the  less  was  personal  and  im- 
mediate. Maas,  Fierlein,  and  Freese,  who 
were  under  contract  with  the  National  Col- 
ortype Company,  ajgr^ed  to  work  for  the 
plaintiff  instead.  The  plaintiff  accepted 
their  promises,  and  gave  a  consideration  for 
them  ay  undertaking  parsonally  to  pay.  It 
does  not  matter  that  the  bill  calls  this  be- 
coming substituted  as  the  employer  and  as 
a  party  to  the  old  contracts.  The  plaintiff 
could  not  become  substituted  to  a  strictly 
personal  relation.  All  that  it  could  do  was 
to  enter  into  a  new  one  which  was  exactly 
like  that  which  had  existed  before.  Service 
is  like  marria^  which,  in  the  old  law,  was 
a  species  of  it.  It  may  be  repeated,  but 
substitution  is  unknown.  Arkansas  Valley 
Smelting  Oo.  v.  Belden  Min,  Co,  127  U.  S. 
370,  387,  32  L.  ed.  246,  248,  8  Sup.  Ct  Rep. 
1308. 

It  may  be  that  the  form  of  the  allega- 
tion was  suggested  by  the  hope  to  get  some 
help  from  the  writt^  documents  when  the 
plaintiff  comes  to  the  proof,  as  against  dif- 
ficulties raised  by  the  statute  of  frauds. 
We  have  nothing  to  do  with  that.  It  is 
quite '  manifest  that  the  plaintiff,  if  it  pre- 
vails, will  not  do  so  on  the  ground  that,  by 
virtue  of  the  transfer  to  i^  it  can  claim 
the  beneficial  interest  in  the  original  agree- 
ments, and  thus  is  an  assignee  within  the 
d^nition  given  in  Plant  Investment  Co,  v. 
Jacksonville,  T,  d  K,  W,  B.  Co.  152  U.  8. 
71,  77,  38  L.  ed.  358,  360,  14  Sup.  Ct  Rep. 
483;  if  it  recovers  it  will  recover  on  a 
promise  made  directly  to  it  upon  a  consid- 
eration which  it  has  furnished.  This  vest 
is  recognized  in  Thompson  v.  Perrine,  106 
U.  8.  689,  593,  27  L.  ed.  298,  300,  1 
Sup.  Ct  Rep.  564,  568,  although  the 
doctrine  there  quoted  from  Mr.  Justice 
Story,  that  the  holder  of  a  note  payable  to 
bearer  recovers  on  a  new  promise  made  di- 
rectly to  himself,  has  been  controverted 
elsewhere,  and,  ^pdeed,  long  has  smouldered 
as  a  dimly  burning  question  of  the  law. 
Holtzendorff,  Rechtslexicon,  sub  v.  Inha- 
berpapieve,  ad  fin.  (3d  ed.  365,  371).  Com- 
pare Ahboit  V.  Hills,  158  Mass.  396,  397, 
33  N.  E.  592,  Story,  Confl.  L.  8th  ed.  |  344. 

*What  we  have  said  suggests  the  answer  [1081 
to  the  objection  that  a  novation  is  not  set 
forth.  The  allegations  seem  to  mean  that 
the  old  company  was  discharged,  but  thin 
is  not  a  question  of  novation.  We  are  deal- 
ing with  a  new  bilateral  contract  made  up 
of  mutual  undertakings  to  serve  and  to  pay. 
The  implication  that  the  old  contract  is  dis- 
charged is  material  only  so  far  as  it  shows 
that  the  plaintiff's  rights  can  be  enforced 
without  unjustly  disregarding  the  rights  of 
a  third  person. 

It    is    unnecessary    to   consider   whether 
an   independent  ground   of   jurisdiction   is 
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•eeretSy  or  to  discuss  the  different  position 
of  the  defendant  Schultz.  Whether  the  ob- 
ligation not  to  disclose  secrets  be  independ- 
ent of  the  ezm'ess  contract,  or  not,  a  case  is 
made  out.  The  question  of  independence 
will  not  arise  unless  a  difficulty  is  encoun- 
tered in  the  evidence  because  oi  the  statute 
of  frauds,  but  that  is  not  a  matter  of  plead- 
insr.  We  have  not  to  consider  how  far  the 
injunction  should  ^  in  case  the  plaintiff 
succeeds,  or  anything  except  the  oojection 
that  the  plaintiff  is  suing  as  an  assignee. 
Decree  reversed. 


PETER  NELSON  and  Henry  Nelson,  Plffs, 

in  Err., 

V. 

NORTHERN    PACIFIC   RAILWAY    COM- 
PANY. 

(See  S.  C.  Reporter's  ed.  108-166.) 

Bailrixid  land  grants — effeot  of  order  of 
iciihdrawal  hosed  on  map  of  general  route 
— land  within  exterior  limits — occupancy 
in  good  faith. 

1.  The  alternate  odd-nnmbered  aections  within 
the  exterior  limits  of  the  general  route  of  the 
Northern  Faciflc  Railway  Company  were  not 
•o  vested  in  that  company  by  the  mere  filing 
of  the  map  of  general  route  and  a  withdrawal 
order  baaed  thereon  as  not  to  be  subject  to 
occupancy  In  good  faith  by  homestead  set- 
tlers prior  to  the  definite  location  of  the 
road,  although  the  act  of  July  2,  1864,  chap. 
217  (13  Stat,  at  L.  865),  I  6,  declares  that 
the  *'odd  sections  of  land  hereby  granted 
shall  not  be  liable  to  sale  or  entry  or  pre- 
emption before  or  after  they  are  surreyed,  ex- 
cept by  said  company/'  since  this  section 
must  be  read  In  connection  with  I  8,  which 
restricts  the  grant  to  such  odd-numbered  sec- 
tions as  are  free  from  pre-emption  or  other 
claims  or  rights  at  the  date  of  definite  loca- 
tion, and  authorizes  the  company  to  select 
other  lands  In  lien  of  any  found  at  that  date 
to  be  "occupied  by  homestead  settlers." 

2.  Continuous  occupation  of  public  land,  with 
a  bona  fide  Intention  to  acquire  It  under  the 
homestead  laws  as  soon  as  It  should  be  sur- 
Teyed,  constitutes,  when  begun  prior  to  the 
definite  location  by  the  Northern  Pacific 
Railroad  (Company  of  Its  route,  a  "claim" 
upon  the  land  within  the  meaning  of  the  act 
of  Congress  of  July  2,  1864,  chap.  217  (18 
Stat,  at  L.  866),  I  8,  restricting  the  grant  In 
aid  of  such  railroad  to  such  odd-numbered 
sections  within  specified  general  limits  as 
were  free  from  pre-emption  or  "other  claims 
or  rights"  at  the  date  of  definite  location, 
and  authorizing  the  company  to  select  other 
lands  In  lieu  of  any  found  at  that  date  to 
be  "occupied  by  homestead  settlers." 

8.  One  who  In  good  faith  occupies  unsurveyed 
public  land  within  the  exterior  limits  of  the 
general  route  of  the  Northern  Pacific  Rail- 
road Company,  after  an  order  of  withdrawal 
based  on  the  map  of  general  route,  but  be- 
fore the  definite  location  of  the  road,  Is  en- 
titled to  perfect  his  title  under  the  homestead 
laws  as  soon  as  the  land  Is  surreyed,  by  act 

Nora. — Aa  to  land  ffrants  to  railroads — see 
note   to   Kansas  P.   R.  Co.   t.   Atchison,   T.  k 
8.  F.  R.  Co.  28  L.  ed.  U.  8.  704. 
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of  Congress  of  May  14,  18S0  (21  Stat,  at  I*. 
140,  U.  S.  Comp.  Stat  1(K>1.  p.  1382),  chap>» 
SO,  I  8.  In  force  when  the  occupancy  was  be* 
gun,  which  allows  one  who  has  settled  or 
"shall  hereafter"  settle  on  public  lands,  wittk 
a  view  to  acquiring  them  under  the  home- 
stead laws,  the  same  time  to  file  his  home* 
stead  application  and  perfect  his  original  en- 
try as  Is  allowed  to  settlers  under  the  pre- 
emption laws,  and  declares  that  his  rlghtr 
shall  relate  back  to  the  date  of  settlement. 

[No.  44.] 

Argued    Ootoher    16,    17,    1902.     Decided 
January  26,  190S. 

IN  ERROR  to  the  Supreme  Court  of  the* 
State  of  Washington  to  review  a  judg- 
ment which  reversed  a  judgment  of  the  Su* 
perior  Court  of  Kittitas  County  in  favor  of 
defendant  io  a  suit  to  recover  the  posses- 
sion of  real  property.     Reversed. 

See  same  case  below^  22  Wash.  521^  61 
Pac.  703. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  Hamilton  Lewie  argued  the 
cause,  and,  with  Messrs.  O.  H.  Aldrich, 
Thomas  B.  Hardin,  and  Ralph  Kaufman,, 
filed  a  brief  for  plaintiffs  in  error: 

Manifestly  it  was  contemplated  by  the  act 
of  July  2,  1864,  chap.  217,  §  3  (13  SUt.  at  I^ 
365),  that  rights  of  pre-emption,  or  other 
claims  or  ri^ts,  might  accrue  or  become 
attached  to  the  land  after  the  general  route 
was  fixed  and  before  the  line  m  definite  lo- 
cation was  established. 

Northern  P.  R.  Co.  v.  Sanders,  166  U.  S* 
636,  41  L.  ed.  1145,  17  Sup.  Ct.  Rep.  671, 

The  filing  of  the  map  of  general  route 
gave  the  railroad  no  claim  to  any  specifie 
lands  within  the  exterior  limits  of  such 
route  on  either  side  of  tiie  h>ad,  and  title 
does  not  attach  to  specific  sections  until 
they  are  identified  by  an  accepted  map  of 
definite  location  of  the  line  of  road  to'  be 
constructed. 

Menotti  v.  Dillon,  167  U.  S.  720,  42  L.  ed. 
338,  17  Sup.  Ct  Rep.  946;  Northern  P.  R^ 
Co.  V.  McCormick,  36  C.  C.  A.  560,  04  Fed. 
036. 

Therefore,  with  an  honest  settlement  for 
homestead  purposes,  an  honest  improve- 
ment preceding  the  filing  of  the  accepted 
map  of  location  gave  a  precedmt  right  to 
the  settler.  It  was  a  "  right,"  or  claim  of 
right,  as  contradistinguished  from  claims 
attached  (which  latter  word  is  not  in  the 
section  now  referred  to). 

Menotti  v.  Dillon,  167  U.  S.  722,  42  L.  ed. 
330,  17  Sup.  Ct.  Rep.  945;  Oruhhs  v.  United 
States,  40  C.  C.  A.  513,  105  Fed.  314. 

No  declaration  or  promulgation  by  the  de 
partment  officer  could  affect  these  rights  of 
the  settler  theretofore  attaching  to  him, — 
particularly  where  the  granting  act  of  Con- 
gress reserved  ho  such  power  or  privilege 
in  such  administrative  officer. 

Northern  P.  R.  Co.  v.  Smith,  171  U.  S- 
260,  43  L.  ed.  161,  18  Sup.  Ct.  Rep.  704; 
Northern  P.  R.  Co.  v.  Sanders,  166  U.  S^ 
636,  41  L.  ed.  1144,  17  Sup.  Ct.  Rep.  671. 

The  words  of  these  acts  should  be  con* 
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ttrued  in  the  most  limited  manner  possible, 
so  as  to  give  the  settler  the  greatest  oppor- 
tunity to  enjoy  the  object  and  purpose  of 
the  acts. 

Tarpey  v.  Madaen,  178  U.  S.  219,  44  L.  ed. 
1044,  20  Sup.  Ct  Rep.  849. 

No  word-  can  'be  construed  into  the  act 
when  apparently  purposely  omitted. 

Siouw  City  d  St.  P.  R.  Co,  v.  United 
States,  159  U.  S.  349,  40  L.  ed.  177,  16  Sup. 
a.  Rep.  17. 

The  words  "  free  from  .  .  .  claims  or 
rights  "  mean  free  from  any  claim  of  right 
or  right  of  claim  to  the  land. 

Northern  P.  R.  Co.  v.  M usser-Sauntry 
Land,  Logging  d  Mfg.  Co.  168  U.  S.  608,  42 
L.  ed.  59*8,  18  Sup.  Ct.  Rep.  205. 

In  the  absence  of  any  express  provision 
indicating  otherwise,  a  grant  of  public  lands 
only  applied  to  lands  which  are  free  from 
existing  claims. 

yorthem  /*.  R.  Co.  v.  McCormick,  36  C.  C. 
A.  560,  94  Fed.  938. 

If  there  were  at  the  time  of  the  filing 
of  the  map  of  definite  location  an  actual  ex- 
isting claim,  even  though  it  might  turn  out 
to  be  wholly  unfounded,  the  land  thus 
claimed  would  not  pass  by  the  grant. 

Norttiem  P.  R.  Co.  v.  DeLaoey,  174  U.  S. 
635.  43  L.  ed.  1115,  19  Sup.  Ct.  Rep.  791. 

No  order  made  by  the  commissioner  could 
be  effective  in  discriminately  holding  up 
land  anywhere  from  entry.  The  law  is  that 
the  land  attaching  to  the  Northern  Pacific 
could  only  so  happen  when  definite  map  of 
location  had  been  filed  and  accepted. 

Southern  P.  R.  Co.  v.  United  States^  46 
C.  C.  A.  712,  109  Fed.  921;  United  Siatea 
v.  Oregon  d  C.  R.  Co.  176  U.  S.  28,  44  L. 
ed.  358,  20  Sup.  Ct  Rep.  261. 

The  mere  filing  of  the  general  route  only 
indicated,  for  the  company's  purpose,  the 
line  through  and  to  which  it  would  ulti- 
mately file  its  map,  taking  along  such  route, 
now  suggested,  such  land  as  may  be  free 
from  claim  at  the  time  of  the  filing  of  the 
map  of  definite  location. 

Northern  P.  R.  Co.  v.  Mtuaer-Sauntry 
Land,  Logging  d  Mfg.  Co.  168  U.  S.  608,  42 
L,  ed.  598,  18  Sup.  Ct  Rep.  205 ;  Menotti  v. 
Dillon,  167  U.  S.  720,  42  L.  ed.  338,  17  Sup. 
Ct  Rep.  945;  Northern  P.  R.  Co.  v.  MoCor- 
mick.  36  C.  C.  A.  560,  94  Fed.  939. 

This  court  haF  inclined  to  treat  such  a 
withdrawal  order  as  of  no  value,  or  as  most 
limited  in  its  effect,  being  contrary  to  the 
purpose  of  the  law  and  inconsistent  with 
the  spirit  of  the  granting  acts. 

Heiritt  v.  Sohulttf,  180  U.  S.  139,  45  L.  ed. 
463,  21  Sup.  Ct.  Rep.  309;  Powers  v.  Slaght, 
180  U.  S.  173,  45  L.  ed.  479,  21  Sup.  Ct.  Rep. 
319;  Southern  P.  R.  Co.  v.  Bell,  183  U.  8. 
675,  46  L.  ed.  383,  22  Sup.  Ct.  Rep.  232. 

Mr.  James  B.  Kerr  argued  the  cause, 
and,  with  Mr.  C.  W.  Bunn,  filed  a  brief  for 
defendant  in  error: 

Upon  the  fixing  of  the  general  route  of 
the  Northern  Pacific  Railroad,  in  1873,  and 
the  issuance  of  the  order  of  withdrawi^l  by 
the  Commissioner  of  the  General  Land  Of- 
fice, the  land  in  question  was  no  longer  sub- 
ject to  homestead  entry. 
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Butts  V.  Northern  P.  R.  Co:  119  U.  S.  66,. 
30  L.  ed.  330,  7  Sup.  Ct  Rep.  100 ;  St.  PauV 
d  P.  R.  Co.  V.  Northern  P.  R.  Co.  139  U.  S. 
1,  35  L.  ed.  77,  11  Sup.  Ct  Rep.  389;  United 
States  V.  Southern  P.  R.  Co.  146  U.  S.  570, 

30  L.  ed.  1091,  13  Sup.  Ct  Rep.  152;  North- 
em  P.  R.  Co.  v.  Amacker,  175  U.  S.  604,  44 
L.  ed.  274,  20  Sup.  Ct.  Rep.  236;  Hewitt  v. 
Schultz,  180  U.  S.  139,  45  L.  ed.  463,  21 
Sup.  Ct.  Rep.  309. 

The  action  of  the  Interior  Department  in 
rejecting  Nelson's  applicaticm  upon  the 
ground  that  when  he  made  his  settlement,, 
m  1881,  the  land  had  been  for  many  year» 
withdrawn  from  entry,  is  in.  accordance  with- 
the  construction  of  the  Department  place<£ 
on  this  and  similar  grants.  This  construe^ 
tion  has  been  unchanged  from  the  beginning* 

Northern  P.  R.  Co.  v.  Preaaey,  2  LajKt 
Dec.  551;  Northern  P.  R.  Co.  v.  Miller,  T 
Land  Dec.  100;  McClure  v.  Northern  P.  /K- 
Co.  9  Land  Dec.  155;  Northern  P.  R.  Co.  t- 
ColUns,  14  Land  Dec.  484 ;  Central  P.  R.  Co^ 
V.  Beck,  19  Land  Dec.  100;  Re  Northern  P^ 
R.  Co.  27  Land  Dec.  505;  Re  Southern  P.  R:. 
Co.  30  Land  Dec.  247. 

The  decisions  of  this  court  are  unifomt 
that  no  rights  can  be  acquired,  under  the^' 
public  land  laws,  to  lands  withdrawn. 

Wolsey  V.  Chapman,  101  U.  S.  755,  26  L. 
ed.  915;  Wood  v.  Beach,  156  U.  S.  548,  39" 
L.  ed.  528,  15  Sup.  Ct.  Rep.  410;  Northern 
P.  R.  Co.  V.  Musser-Sauntry  Land,  Logging, 
d  Mfg.  Co.  168  U.  S.  604,  42  L,  ed.  596,  15 
Sup.  Ct.  Rep.  205. 

The  court  will  not  overrule  the  construc- 
tion placed  upon  acts  of  Congress  by  the 
executive  officers  of  the  government  charged 
with  their  administration,  except  for  cogent 
reasons,  or  unless  that  construction  is  man* 
ifestly  erroneous. 

United  States  v.  Johnston,  124  U.  S.  236, 

31  L.  ed.  389,  8  Sup.  Ct  Rep.  446;  United 
States  v.  Alabama  G.  8.  R.  Co.  142  U.  S. 
615,  35  L.  ed.  1134,  12  Sup.  Ct.  Rep.  306; 
Hewitt  v.  Schultz,  180  U.  S.  139,  45  L.  ed. 
463,  21  Sup.  Ct.  Rep.  309. 

Mere  occupancy  at  the  date  of  definite 
location  is  insufiicient  to  except  land  from 
a  railroad  grant 

Northern  P.  R.  Co.  v.  Colhum,  164  U.  S.. 
383,  41  L.  ed.  479,  17  Sup.  Ct  Rep.  98  ^ 
Tarpey  v.  Madsen,  178  U.  S.  215,  44  L.  ed^ 
1042,  20  Sup.  Ct  Rep.  849. 


Mr.  Justice  Harlan  delivered  the  opin- 
ion of  the  court: 

*The  Northern  Pacific  Railway  Company [110) 
brought  this  action  in  one  of  the  courts  of 
the  state  of  Washington  to  recover  from 
the  plaintiffs  in  error  the  southeast  quarter 
of  section  twenty-seven,  township  twenty^ 
north  of  range  fourteen,  east  of  the  Willa- 
mette  meridian,  in  Kittitas  county,  in  that 
state, — ^the  company  claiming  to  be  the  own- 
er in  fee,  and  alleging  that  the  defendants 
were  in  unlawful  possession  of  the  land. 

The  defendants  denied  each  of  the  allega- 
tions of  the  petition,  and  the  case  was  tried 
under  a  stipulation  of  facts,  which  for  the- 
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purpose  of  the  trial  were  conceded  to  be 
true.  The  facts  so  conceded  were  as  fol- 
lows: 

The  company  is  a  corporation  of  Wiscon- 
sin, and  succeeded,  prior  to  the  commence- 
ment of  this  action,  to  whatever  right,  title, 
or  claim  the  Northern  Pacific  Railroad  Com- 
pany had,  if  any,  to  the  land  in  dispute. 
The  latter  corporation  was  created  by  an 
act  of  Congress  approved  July  2d,  1864, 
<*hap.  217,  granting  lands  in  aia  of  the  con- 
struction of  a  rauroad  and  telegraph  line 
from  Lake  Superior  to  Puget  sound  on  the 
Pacific  coast  b^  the  northern  route,  and  by 
the  acts  and  joint  resolutions  of  Concress 
supplemental  thereto  and  amendatory  tnere- 
of.  13  Stat,  at  L.  366.  We  will  hereafter 
refer  to  those  sections  of  the  act,  upon  the 
construction  of  which  the  decision  of  this 
case  mainly  depends. 

The  railroad  company  duly  accepted  in 
writing  the  terms  of  the  act  of  Congress, 
and  on  the  29th  day  of  December  a.  d.  1864, 
such  acceptance  was  served  on  the  Presi- 
dent of  the  United  States. 

The  company  fixed  the  general  route  of 
its  road  extending  coterminous  with  said 
land,  and  within  40  miles  thereof,  b^  filing 
a  plat  of  such  route  with  the  Commissioner 
of  the  General  Land  Office  August  20th, 
1873.  Thereafter,  on  November  1st,  1873, 
that  officer  transmitted  to  the  register  and 
receiver  of  the  land  office  for  the  district  in 
which  the  land  was  situate  the  following 
letter  of  instructions: 
1111]  •"Gentlemen:— The  Northern  Pacific  Rail- 
road Company  having  filed  in  this  depart- 
ment &  map  showing  the  general  route  of 
their  brancn  line,  from  Puget  sound  to  a 
connection  with  their  main  line  near  Lake 
Pend  d'Oreille  in  Idaho  territory,  I  have 
caused  to 'be  prepared  a  diagram  which  is 
herewith  transmitted,  showing  the  40-mile 
limits  of  the  land  grant  along  said  line,  ex- 
tending through  your  district,  and  you  are 
hereby  directed  to  withhold  from  sale  or 
€niry  all  the  odd-numbered  sections  falling 
within  these  limits  not  already  included  in 
the  withdrawal  for  the  main-line  period. 
The  even  sections  are  increased  in  price  to 
$2.50  per  acre,  subject  to  pre-emption  and 
homestead  entry  only.  This  withdrawal 
takes  effect  from  August  15th,  1873,  the 
date  when  the  map  was  filed  by  the  company 
with  the  Secretary  of  the  Interior,  as  re- 
quired by  the  6th  section  of  the  act  of  July 
2d,  1864,  organizing  said  company." 

The  letter  of  the  Commissioner  and  the 
diagram  therein  referred  to  were  received 
and  filed  in  the  local  land  office  November 
17th,  1873. 

The  land  in  dispute  was  within  the  40- 
inile  limit  of  the  land  grant  as  designated 
in  the  diagram. 

On  December  6th,  1884,  the  railroad  com- 
pany definitely  located  the  line  of  its  rail- 
road, coterminous  with  and  within  less  than 
40  miles  of  the  land  in  controversy,  by  fil- 
ing a  plat  of  such  line,  approved  by  the 
Secretary  of  the  Interior,  in  the  office  of 
the  Commissioner  of  i;he  General  Land  Of- 
fice; and  prior  to  November  18th,  1886,  it 
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constructed  and  completed  a  sectioD  of  40 
miles  of  railroad  and  telegraph  line  extend- 
ing over  the  line  of  definite  location  and  co- 
terminous with  the  land  here  in  controver- 
fy.  The  President  of  the  United  States 
having  appointed  three  commissioners  to  ex- 
amine the  same,  and  the  commissioners, 
having  performed  that  duty,  reported  to  the 
Secretary  on  the  18th  day  of  November, 
1886,  that  the  lines  were  completed  in  all 
respects  as  required  by  the  act  of  Congress. 

On  the  30th  of  November,  1886,  the  Sec- 
retary transmitted  that  report  to  the  Presi- 
dent with  a  recommendation  that  the  rail- 
road and  telegraph  line  be  accepted,  and  on 
the  7th  day  of  December,  1886,  the  Presi- 
dent approved  that  recommendation. 

*The  United  States  executed  and  deliv-[llS] 
ered,  May  10th,  1895,  to  the  railroad  com- 
pany its  letters  patent,  purporting  to  con- 
vey to  the  company  the  above  tract, under  the 
terms  and  provisions  of  the  act  of  1864,  and 
the  various  acts  and  joint  resolutions  of 
Congress  supplemental  thereto  and  amenda- 
tory thereof. 

In  the  year  1881,  three  years  before  the 
definite  location  of  the  roaa,  the  defendant 
Henry  Nelson  went  upon  the  above  land  and 
occupied  it,  and  has  since  continuously  re- 
sided thereon.  It  is  agreed  that  he  was  at 
the  time  qualified  to  enter  public  lands  un- 
der the  act  of  Congress  approved  May  20th, 
1862  (12  Stat,  at  L.  392,  chap.  75),  entitled 
''An  Act  to  Secure  Homesteads  to  Actual 
5^ttler8  on  the  Public  Domain,"  and  under 
the  various  acts  supplemental  thereto  and 
amendatory  thereof. 

The  land  when  occupied  was  unsurveyed, 
and  was  not  surveyed  until  1893.  But  as 
soon  as  surveyed  Nelson  attempted  to  enter 
it  under  the  homestead  laws  <rf  the  United 
States  in  the  proper  United  States  district 
land  office.  His  application  was,  however, 
rejected  by  the  register  and  receiver  be- 
cause, in  their  opinion,  it  conflicted  with 
the  grant  to  the  Northern  Pacific  Railroad 
Company. 

The  defendant  Peter  Nelson  is  in  the  oc- 
cupancy of  a  portion  of  the  land  in  question 
under  license  from  his  oodefendant  Henry 
Nelson. 

Upon  the  facts  so  stipulated,  the  judg- 
ment was  that  the  railroad  company  was 
not  the  owner,  had  no  claim  to,  and  was  not 
entitled  to  the  possession  of  the  land  in  dis- 
pute, and  that  the  defendant  Henry  Nelson 
was  entitled  to  remain  in  possession  by  vir- 
tue of  the  homestead  laws  of  the  United 
States.  Upon  appeal  to  the  supreme  court 
of  Washington  that  judgment  was  reversed, 
and  the  cause  remanded  with  directions  to 
enter  jiidgment  for  the  company. 

*1.  Before  considering  the  merits  of  the[118] 
case  it  is  proper  to  remark  that  although 
the  railroad  company  holds  the  patent  of 
the  United  States  for  the  land  in  contro- 
versy, the  defendant,  according  to  the  laws 
of  the  state,  was  entitled  to  judgment,  if  it 
appeared  that  he  was  equitably  entitled  to 
possession  as  against  the  plaintiff.  Hill's 
Anno.  Codes  k  Statutes,  530  e^  seq.;  Bur- 
meister  v.  Hou^rd,  1  Wm^l  Terr.  208. 

188  V.  S. 


1002. 


Nelsoh  ▼.  NotfTHuuf  p.  R.  OOi 


11&-11(^ 


2.  We  luiTe  seen  that  the  Northero  Pa- 
cific Railroad  Company  was  created  hy  the 
act  of  Cdngresa  of  July  2d,  1864,  chap.  217, 
making  a  grant  of  lands  in  aid  of  the  con- 
stnicticm  of  the  road  from  Lake  Superior 
to  Puget  sound.  When  that  grant  was 
made  substantially  the  entire  country  be- 
tween those  points  was  untraveled  as  well 
as  iminhabited  except  by  Indians,  very  few 
of  whom,  at  that  time,  were  friendly  to  the 
United  States.  The  principal  object  of  the 
grant,  as  will  appear  from  its  language, 
was  to  secure  the  safe  and  speedy  transpor- 
tation of  the  mails,  troops,  munitions  of 
war,  and  public  stores,  by  means  of  a  rail- 
road and  telegraph,  and  to  that  end,  and  in 
order  to  bring  the  public  lands  into  market, 
it  was  deemed  important  to  encourage  the 
settlement  of  the  country  along  the  proposed 
route.  The  public  lands  in  that  vast  region 
were  unsurveyed,  and  it  was  not  known 
when  they  would  be  surveyed.  Congress, 
of  course,  knew  that  if  immigrants  accepted 
the  invitation  of  the  government  to  estab- 
lish homes  upon  the  imsurveyed  public 
lands,  they  would  do  so  in  the  belief  that 
the  lands  would  he  surveyed,  that  their  oc- 
cupancy would  be  respected,  and  that  they 
would  be  given  ao  opportunity  to  perfect 
their  titles  io  accordaoce  with  the  home- 
stead laws. 

Such  was  the  situation  when  the  act  of 
"*  July  2d,  1864,  was  passtd.  Necessarily  the 
act  must  be  interpreted  in  the  liffht  of  that 
situation.  It  should  not  be  so  interpreted 
as  to  justify  the  cbai^  that  the  government 
laid  a  trap  for  honest  immigrants  who 
risked  the  dangers  of  a  wild,  unexplored 
country,  in  order  that  they  might  establish 
homes  for  themselves  and  their  families. 
And  it  should  not  be  supposed  that  Congress 
[114]  had  in  viow  *only  the  interests  of  the  com- 
pany, which,  with  the  aid  of  a  munificent 
grant  of  lands,  was  empowered  to  connect 
Lake  Superior  and  Puget  sound  with  a  rail- 
road and  telegraph  line. 

Let  us  now  see  what  is  the  fair  import  of 
the  act  of  1864^  under  which  both  parties 
claim  possessioD. 

By  the  3d  section  of  that  act,  it  was,  among 
other  things,  provided  as  follows,  to  wit: 
'^hat  there  be,  and  hereby  is,  granted  to 
the  'Northern  Pacific  Railroad  Company,' 
its  successors  and  assigns,  for  the  purpose 
of  aiding  in  the  construction  of  said  rail- 
road and  telegraph  line  to  the  Pacific  coast, 
and  to  secure  the  safe  and  speedy  transpor- 
tation of  the  mails,  troops,  munitions  of 
war,  and  public  stores  over  the  route  of 
said  line  of  railway,  every  alternate  section 
of  public  land,  not  mineral,  designated  bv 
odd  numbers,  to  the  amount  of  twenty  ai- 
ternate  sections  per  mile,  on  each  side  of 
said  railroad  line,  as  said  company  may 
adopt,  through  the  territories  of  the  United 
States,  and  ten  alternate  sections  of  land 
per  mile  on  each  side  of  said  railroad  when- 
ever it  passes  through  any  state,  and  when- 
ever on  the  line  thereof  the  United  States 
have  full  title,  not  reserved,  sold,  granted, 
or  otherwise  appropriated,  and  free  from 
188  U.  8. 


pre-€mption  or  other  olaime  or  righte  at  the 
time  the  line  of  said  road  is  definitely  fixed, 
and  a  plat  thereof  filed  in  the  office  of  the 
Commissioner  of  the  General  Land  Office; 
and  whenever^  prior  to  eaid  time  [of  defi- 
nite location],  any  of  said  sections  or  oarts- 
of  sections  shall  have  been  granted,  sold,  re- 
served, occupied  by  homestead  eettlera,  or 
pre-empted,  or. otherwise  disposed  of,  other 
lande  shall  be  selected  by  said  company  in 
lieu  thereof,  under  the  direction  of  the  Sec- 
retary of  the  Interior,  in  alternate  sections^ 
and  designated  l^  odd  numbers,  not  more 
than  10  miles  beyond  the  limits  of  said  al- 
ternate sections.    .    •    /' 

By  the  6th  section  of  the  act  it  was» 
among  other  things,  provided  as  follows: 

"fi  6.  And  he  it  further  enacted.  That  the 
President  of  the  United  States  shall  cause 
the  lands  to  be  surveyed  for  40  miles  in 
width  on  both  sides  of  the  entire  line  of 
said  road,  after  the  general  route  shall  be 
fixed,  and  as  fast  as  ma^  be  required  by  the 
construction  of  said  railroad;  and  the  odd 
sections  of  *land  hereby  granted  shall  not  be[115] 
liable  to  sale,  or  entry,  or  pre-emption,  he- 
fore  or  after  they  are  surveyed,  except  l^ 
said  company,  as  provided  in  this  act.''  The 
stipulation  of  facts  omits  the  latter  part  of 
§  0 ;  but  of  the  words  omitted  this  court  will 
take  judicial  notice.  They  are  as  follows: 
''But  the  provisions  of  the  act  of  Septem- 
ber, eighteen  hundred  and  forty-one,  grant- 
ing pre-emption  richts,  and  the  acts  amend- 
atory thereof,  ana  of  the  act  entitled  'Ai» 
Act  to  Secure  Homesteads  to  Actual  Settlers 
on  the  Public  Domain,'  approved  Mav  twen- 
ty, eighteen  hundred  and  sixty-two,  sliall  be^ 
and  the  same  are  hereby,  extended  to  all 
other  lands  on  the  line  of  said  road,  when 
surveyed,  excepting  those  hereby  granted  to 
said  company.  And  the  reserved  alternate 
sections  dull  not  be  sold  by  the  government 
at  a  price  less  than  two  dollars  and  fifty 
cents  per  acre,  when  offered  for  sale." 

The  railroad  company  insists  that  after 
the  order  of  withdrawiU  from  "sale  or  en- 
try" made  in  1873  bv  the  Commissioner  of 
the  Land  Office,  and  based  upon  its  map  of 
general  route,  no  right  could  be  acquirea  by 
a  settler  upon  any  odd-numbered  alternate 
section  of  land  within  the  40-mile  limit  in- 
dicated by  the  map  of  general  route.  As 
the  lands  in  question  were  not  surveyed  un- 
til 1893,  the  company's  contention  means 
that  during  the  twenty  years  succeeding  the 
withdrawal  in  1873  all  the  sections  covered 
by  the  map  of  general  route  which  woiild^ 
upon  a  survey,  appear  to  he  odd-numbered 
alternate  sections,  were  absolutely  excluded 
from  occupancy  by  any  settler  having  in 
view  the  homestead  laws. 

The  defendant  insists  that  the  act  of  1864 
recognized  the  right  of  an  immigrant  to  oc- 
cupy any  section  of  the  public  lands  on  the 
general  route  up  to  the  time  of  the  definite 
location  of  the  road,  provided  it  was  done 
in  good  faith  with  the  intention  to  perfect 
his  title  under  the  homestead  laws  whenever 
it  became  possible  to  do  so,  and  that  if  at  - 
the  time  of  definite  location  it  appeared 
that  he  was  in  the  occupancy  of  an  odd- 
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tnumbered     alternate   section    the    railroad 
^•onipaay  could  not  disturb  him. 

By  the  6th  section  of  the  act  of  July  2d, 
1.S64,  it  was  declared  that  the  odd  sections 
'•'hereby    granted,"    that    is,    by    that     act 
-granted,  should  not  be  liable  to  sale,  entry, 
111 6] or  pre-emption  before  "or  after  they  were 
surveyed,  except  by  the  company,  as  pro- 
♦vided  in  the  act.     But  we  have  also  seen, 
lookiiig  at  the  3d  section,  which  was  the 
granting  section  of  the  act,  that  Congress 
did  not  grant  every  odd-numbered  alternate 
«ection  within  the  general  limits  specified, 
Ibut  only  the   odd-numbered   alternate   sec- 
tions to  which  the  United  States  had  full 
'lUtle,  and  which  had  not  been  previously  re- 
•served,  sold,  granted,  or  otherwise  appro- 
priated, and  which  were  free  from  pre-emp- 
tion or  "other  claims  or  rights"  at  the  time 
the  line  of  the  road  was  definitely  fixed— 
'  giving  to  the  railroad  company  the  right  to 
select  lands,  within  certain  limits,  in  place 
of  such  as  were  found,  at  the  date  of  definite 
4ocation,  to  have  been  disposed  of  or  to  be 
^occupied  by  homestead  settlers." 

The  first  inquiry  is  whether  the  railroad 
^iompany  acquired  any  vested  interest  in  the 
land  in  dispute  by  reason  merely  of  the  ac- 
-ceptance  by  the  Land  Department  of  its  map 
'Of  general  route,  or  by  reason  merely  of  the 
withdrawal  order  of  1873.    In  other  words, 
'Did  the  land,  after  the  general  route  was  es- 
'tablished,  become  segregated  from  the  pub- 
llic  domain  and  cease  to  be  a  part  of  the  pub- 
'^lic  lands,  so  as  not  to  be  subject  to  occu- 
^pancy,  in  good  faith,  by  homestead  settlers, 
{prior  to  definite  location?    These  questions 
Ihave  a  direct  bearing  on  the  present  issues; 
ufor,   if    Congress   did   not   intend — as,    we 
<lunk,  it  did  not — ^that  the  railroad  company 
«Awitid  acquire  any  vested  interest  in  these 
Hands,  prior  to  definite  location,  we  can  im- 
Kleratand  why  it  excluded  from  its  grant  any 
lands  "occupied  by  homestead  settlers"  at 
the  time  of  the  definite  location  of  the  road. 
The  above  questions  are,  we  think,  dis- 
tinctly answered  in  the  negative  by  recent 
dcKiisions  of  this  court.    L^  ua  see  if  such 
be  not  the  case. 

In  8t,  Paul  d  P.  R.  Co.  v.  Northern  P,  R. 
Oo.  139  U.  S.  1,  6,  35  L.  ed.  77,  79,  11  Sup. 
'Ot.  Rep.  389,  it  was  held  that,  after  a  map 
•of  a  general  route  was  filed  and  up  to  defi- 
4nite  location,  the  grant  to  the  railroad  com- 
ipany  was  in  the  nature  of  a  "float,"  and 
lAand  which  previously  to  definite  location 
Ihad  been  reserved,  sold,  granted,  or  other- 
«wise  appropriated,  or  upon  which  there  was 
^m  pre-emption  "or  other  claim  or  right,'*  did 
*mot  pass  ^  the  grant  of  Congress. 

In  United  States  v.  Northern  P.  R.  Co, 
Vi>z  U.  S.  284,  296,  298,  38  L.  ed.  443,  448, 
U4  Sup.  Ct.  Rep.  598,  003,  604,  *the  court 
►  aiiid:  "The  act  of  1864  granted  to  the 
:^orthem  Pacific  Railroad  Company  only 
ipublie  land,  .  .  .  free  from  pre-emption 
«or  other  olaims  or  rights  at  the  time  its  lino 
mof  romd  toas  definitely  fixed ,  and  a  plat 
'tliereof  filed  in  the  ofiice  of  the  Commission- 
«er  of  the  General  Land  Office." 

In  Northern  P.  R,  Co.  v.  Sanders,  166  U. 
£.  620,  634,  636,  41  L.  ed.  1139,  1144,  17 


Sup.  Ct.  Rep.  671,  676,  it  was  adjudged  that 
the  railroaa  company  "ac<]uired,  by  fixing 
its  general  route,  only  an  inchoate  right  to 
the  odd-numbered  sections  granted  by  Con- 
gress, and  no  right  attached  to  any  specific 
section  until  the  road  was  definitely  located 
and  the  map  thereof  filed  and  accepted. 
CJntil  such  definite  location  it  was  compe- 
tent for  Congress  to  dispose  of  the  publie 
lands  on  the  general  route  of  the  road  as  it 
saw  proper."  In  the  same  case  the  court, 
after  observing  that  as  the  lands  there  in 
dispute  were  not  free  from  claims  at  the 
date  of  definite  location,  it  was  of  no  con- 
sequence what  was  done  with  them  after 
date,  proceeded:  "The  only  ground  upon 
which  a  contrary  view  can  be  rested  is  the 
provision  in  the  6th  section  of  the  act  of 
1864,  that  the  odd  sections  of  land  hereby 
granted  shall  not  be  liable  to  sale  or  entry 
or  pre-emption  before  or  after  they  are 
surveyed,  except  by  said  company,  as  pro- 
vided by  this  act.'  But  this  section  is  not 
to  be  construed  without  reference  to  other 
sections  of  the  act.  It  must  be  taken  in 
connection  with  (  3,  which  manifestly  con- 
templated that  rijghts  of  pre-emption  or 
other  claims  and  rights  might  accrue  or  b^ 
come  attached  to  the  lands  granted  after  the 
general  route  of  the  road  was  fixed  and  be- 
fore the  line  of  definite  location  was  estab- 
lished. Literally  interpreted,  the  words 
above  quoted  from  §  6  would  tie  the  hands 
of  the  government  so  that  even  it  could  not 
sell  any  of  the  odd-numbered  sections  of  the 
lands  after  the  general  route  was  fixed, — an 
interpretation  wholly  inadmissible  in  view 
of  the  provisions  in  the  3d  section.  The  3d 
and  6th  sections  must  be  taken  together, 
and  so  taken  it  must  be  adjudged  that 
nothing  in  the  6th  section  prevented  the 
government  from  disposing  of  any  of  the 
lands  prior  to  the  fixing  oi  the  line  of  defi- 
nite location,  or,  for  the  reasons  stated, 
from  receiving,  under  the  existing  statutes, 
applications  to  purehase  such  lands  as  min- 
eral lands." 

*The  principles  announced  in  the  Sander8[llS] 
Case  were  reaffirmed  in  Menotti  v.  Dillon, 
167  U.  S.  703, 720,  42  L.  ed.  333,  338, 17  Sup. 
Ct.  Rep.  045,  951, the  court  adding:  "It  is 
true,  as  said  in  many  cases,  that  the  object 
of  an  executive  order  withdrawing  from  pre- 
emption, private  entry,  and  sale,  lands 
within  the  general  route  of  a  railroad,  is  to 
preserve  the  lands,  unencumbered,  until  the 
completion  and  acceptance  of  the  road.  But 
where  the  grant  was,  as  here,  of  odd-num- 
bered sections,  within  certain  exterior  lines, 
*not  sold,  reserved,  or  otherwise  disposed  of 
by  the  United  States,  and  to  which  a  pre- 
emption or  homestead  claim  may  not  have 
attached,  at  the  time  the  line  of  said  road  is 
definitely  fixed,'  the  illing  of  a  map  of  gen- 
eral route  and  the  issuing  of  a  withdrtiwal 
order  did  not  prevent  the  United  States,  by 
legislation,  at  any  time  prior  to  the  defi- 
nite location  of  the  road,  from  selling,  re- 
serving, or  otherwise  disposing  of  any  of 
the  lands  which,  but  for  such  legislation, 
would  have  become,  in  virtue  of  such  defi* 
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lute  location,  the  propertj  of  the  railroad 
.company." 

In  United  States  v.  Oregon  d  0,  R.  Co. 
170  U.  S.  28,  43,  44  L.  ed.  358,  364,  20  Sup; 
€t.  Rep.  201,  266,  which  involved  the  con- 
ilicting  claiuAS  of  two  railroad  companies  to 
certain  lands,  and  required  the  court  to  de- 
termine the  effect  of  a  map  of  general. route 
filed  by  the  Northern  Pacific  Railroad  Com- 
pany, as  well  as  the  extent  of  the  grant 
made  to  it,  the  court  said:     "If,  therefore, 
the  Perham  map  of  1865  were  conceded  for 
the   purposes  of  the  present  discussion  to 
have   been  sufficient  as  a  map  of  'general 
route,' — and  nothing  more  can  possibly  be 
claimed  for  it, — these  lands  could  not  be  re- 
garded as  having  been  brought  by  that  map 
(even  if  it  had  been  accepted)   within  the 
grant    to    the    Northern    Pacific     Railroad 
Company,  and  thereby  have  become  so  seg- 
regated from  the  public  domain  as  to  pre- 
clude the  possibility  of  their  being  earned 
by  other  j-ailroad  companies  under  statutes 
enacted  by  Congress  after  the  filing  of  that 
map  and  before  any  definite  location  by  the 
company  of  its  line.**    In  the  same  case: 
**In   opposition  to  the  views  we  have  ex- 
pressed, it  may  be  said  that  the  clause  in 
the  act  of  July  25th,  1866   (14  Stat,  at  L. 
239.  chap.  242),  providing  for  the  selection 
under  the  direction  of  the  Secretary  of  the 
Interior  of  lands  for  the  Oregon  company  in 
lieu  of  any  that  should  'be  found  to  have 
been    granted,   sold,   reserved,   occupied   by 
(119]  homestead  settlers,   *pre-empted,  or  other- 
wise disposed  of.'  shows  that  Congress  did 
not  intend  to  include  in,  but  intended  to  ex- 
clude from,  the  grant  to  that  company  any 
lands  that  could  have  been  earned  by  the 
Northern     Pacific    Railroad    Company    by 
definitdy     fixing     its     route     and     filing 
its     map    of    definite     location.     Undoubt- 
edly   those    lands    would    be    regarded    as 
having  been   appropriated   when   the  route 
of    the    Oregon     road    was    definitely    lo- 
cated,   if    prior    to    that    date    the    route 
of    the    Northern     Pacific    Railroad     had 
been  definitely  fixed,  and  if  such  lands  were 
within    the    exterior    lines    of    that    route. 
But.  as  we  have  said,  these  lands  were  with- 
in the  limits  of  the  grant  of  July  25th,  1866, 
and  had  not,  at  that  time  or  when  the  route 
of  the  Oregon  road  was  definitely  located, 
been    appropriated   for   the   benefit   of   the 
Northern  Pacific  Railroad  Company,  for  the 
reason  that  the  latter  company  had  not  then 
filed    any    map    of    definite    location.     The 
Northern  Pacific  Railroad  Company  could 
take  no  lands  except  such  as  were  unap- 
propriated at  the  time  its  line  %cas  definite- 
ly ficced.    It  accepted  the  grant  of  1864  sub- 
ject to  the  possibility  that  Congress  might, 
before  its  line  was  definitely  fixed,  author- 
ize other  railroad  corporations  to  appropri- 
ate lands  within  its  general  route,  allowing 
it  to  select  other  lands  in  lieu  of  any  so  ap- 
propriated.   The  lands  here  in  dispute  were 
connequently  subject  to  be  disposed  of  by 
Congress  when  the  act  of  1866  was  passed; 
and  (the  line  of  the  Northern  Pacific  rail- 
road   not    having    been   definitely    located 
prior  to  the  passage  of  the  forfeiture  act 
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of  1890  (26  Stat,  at  L.  496,  chap.  1040,  tT. 
S.  0)mp.  Stat.  1901,  p.  1598),  the  Oregon 
Company  became  entitled  to  taJce  tiie  lands 
and  to  receive  patents  therefor  in  virtue  of 
its  accepted  map  of  definite  location."  See 
also  Wilcox  V.  Eastern  Oregon  Land  Co,  176 
U.  S.  51,  44  L.  ed.  368,  20  Sup.  Ct.  Rep.  269, 
luid  Messinger  v.  Eastern  Oregon  Land  Co. 
176  U.  S.  58,  44  L.  ed.  370,  20  Sup.  Ct.  Rep. 
271. 

The  cases  above  cited  definitely  determine 
that  the  railroad  company  acquired  no  vest- 
ed interest  in  anv  particular  section  of  land 
until  after  a  definite  location  as  shown  l^ 
an  accepted  map  of  its  line;  and  that  until 
definite  location  the  land  covered  by  the 
map  of  general  route  was  a  ''fioat,"  that  is, 
at  large. 

In  support  of  the  proposition  that  the 
railroad  company  acquired  an  interest  in 
the  lands  in  dispute,  upon  its  general  route 
being  established,  reference  has  been  made 
to  some  expressions  *in  the  opinion  of  Mr.  [180^ 
Justice  Field  in  Buttz  v.  Northern  P.  R.  Co. 
119  U.  S.  55,  71,  and  72,  30  L.  ed.  330,  336, 
7  Sup.  Ct.  Rep.  100,  197,  to  the  effect  that 
when  the  general  route  of  that  road  was 
made  known  by  a  map  duly  filed  and  ac- 
cepted, '*the  law  withdraws  from  sale  or  pre- 
emption the  odd  sections  to  the  extent  of  40 
miles  on  each  side.  The  object  of  the  law 
in  this  particular  is  plain ;  it  is  to  preserve 
the  lana  for  the  company  to  which,  in  aid 
of  the  construction  of  the  road,  it  is  grant- 
ed." But  it  is  evident,  in  view  of  both 
prior  and  subsequent  decisions,  that  this 
I  languaffe  is  not  to  be  taken  literally  or. 
apart  from  the  other  portions  of  the  opin- 
I  ions  of  the  eminent  jurist  who  delivered  the 
judgment  of  the  court.  If,  upon  the  filing 
I  and  acceptance  of  the  map  of  general  route, 
j  the  law  withdrew  the  odd-numbered  se<s 
tions,  then  the  previous  holding  in  many 
cases  that  until  definite  location  the  grant 
was  a  float,  with  no  interest  in  specific  sec- 
tions being  acquired  bv  the  railroad  com- 
pany, would  be  meaningless;  and  there 
would  be  some  difficulty  in  Congress  appro- 
priating such  lands  prior  to  definite  loca- 
tion. Indeed,  it  is  manifest  that  the  court 
did  not  mean  to  announce  any  new  doctrine 
in  the  Buttz  Case;  for  Mr.  Justice  Field, 
when  delivering  judgment  in  that  case,  said 
that  the  charter  of  the  Northern  Pacific 
Railroad  Company  contemplated  "the  filing 
bv  the  company,  in  the  office  of  the  Commis- 
sioner of  the  General  Land  Office,  of  a  map 
showinff  the  definite  location  of  the  line  oif 
its  road,  and  limits  the  grant  to  stush  alter- 
nate odd  sections  as  have  not  at  that  time 
been  reserved,  sold,,  granted,  or  otherwise 
appropriated,  and  are  free  from  pre-emption, 
grant  or  other  claims  or  rights,  ,  .  . 
Nor  is  there  anything  inconsistent  with  this 
view  of  the  6th  secticm  as  to  the  general 
route,  in  the  clause  in  the  3d  section  mak- 
ii^  the  grant  operative  only  upon  such  odd 
sections  as  have  not  been  reserved,  sold, 
granted,  or  otherwise  appropriated,  and  to 
which  pre-emption  and  other  rights  and 
claims  have  not  attached,  when  a  map  of 
tlie  definite  location  has  been  filed," 
Further,  we  had  occasion  in  Northern  P. 
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R,  Co.  T.  Sanders  and  United  States  v.  Ore- 
gon d  C  R.  Co.  above'  cited^  to  limit  the 
broad  languaf[e  in  the  Buttz  Case  which  im- 
plied that  after  the  general  route  was  fixed 
the  land  was  withdrawn  by  the  law  for  the 
[121]  railroad  oompanj.     We  *eaid  in  the  last- 
named  case:     "This  language  was  too  broad 
if   it  is  construed  to  express  the  thought 
that  public  lands,  when  within  the  exterior 
lines  of  a  'general  route/  are  'appropriated' 
from  the  time  the  map  of  such  route  is  filed, 
so  as  to  prevent  them  from  being  granted 
by  Congress  to  and  from  being  earned  by 
another  railroad  corporation  prior  to  the 
filing  of  a  map  of  definite  location  by  the 
company  desisnating  such  general  route." 
It  results  that  the  railroad  company  did 
not  acquire  any  vested  interest  in  the  land 
here  in  dispute  in  virtue  of  its  map  of  cen- 
eral  route  or  the  withdrawal  order  based  on 
such  map;  and  if  such  land  was  not  "free 
from  pre-emption  or  other  claims  or  rights^" 
or   was   "occupied   by   homestead   settlers" 
at  the  date  of  the  definite  location  on  De- 
cember 8th,  1884,  it  did  not  pass  by  the 
Sant  of   1864.    Now,  prior  to  that  date, 
at  is,  in  1881,  Nelson,  who  is  conceded  to 
have  been  qualified  to  enter  public  lands  un- 
der the  homestead  act  of  Mav  20th,  1862, 
went  upon  and  occupied  this  land  and  has 
continuously    resided    thereon.    The    land 
was  not  surv^ed  until  1893,  but  as  sooo  as 
it  was  surveyed  he  attempted  to  enter  it 
under  the  homestead   laws  of  the  United 
States,   but   his   application   was   rejected, 
solely  because,  in  the  judgment  of  the  local 
land  ofilcers,  it  conflicted  with  the  grant  to 
*  the    Northern    Pacific    Railroad    Company. 
He   was  not  a  mere  trespasser,  but  went 
upon  the  land  in  good  faith,  and,  as  his  don- 
duct  plainly  showed,  with  a  view  to  resi- 
dence thereon,  not  for  the  purposes  of  specu- 
lation, and   with   the  intention   of   taking 
the  benefit  of  the  homestead  law  by  perfect- 
ing his  title  under  that  law,  whenever  ^e 
land  was  surveyed.    And  for  fourteen  years 
before  the  railroad  company  by  an  ev  parte 
proceeding,  and  without  notice  to  him,  so 
far  as  the  record  shows,  obtained  from  the 
Land  Office  a  recognition  of  its  claim,  and 
for  sixteen   years   before   this  action   was 
brouffht,  he  maintained  an  actual  residence 
on   tiiis   land.    It  is  so  stipulated  in  this 
case.    As  the  railroad  had  not  acquired  any 
vested  interest  in  the  land  where  Nelson 
went  upon  it,  his  continuous  occupancy  of 
it,  with  a  view,  in  eood  faith,  to  acquire  it 
under  the  homestead  laws  as  sooo  as  it  was 
surveyed,    constituted,    in    our    opinion,    a 
[IM]  claim  upon  the  land  *  within  the  meiming  of 
the  Northern  Pacific  act  of  1864;   and  as 
that  claim  existed  when  the  railroad  com- 
pany  definitely  located   its   line,   the   land 
was,  by  the  express  words  of  that  act,  ex- 
cluded from  the  grant. 

This  view  protects  the  bona  fide  settler  in 
his  home,  established  upon  the  invitation  of 
the  government  under  great  difficulties,  and 
does  no  injustice  to  the  railroad  company; 
for,  after  restricting  the  grant  to  such  odd- 
numbered  sections  of  lands,  within  specified 
lateral  limits^  as  were  free  from  pre-emp- 
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tion  or  "other  claims  or  rights"  at  the  time 
the   line   of   the   road   was  definitely  fixed; 
Congress,   in  the  act  of   1864,  as  we  have 
seen,  proceeded:     "And  whenever,  prior  to 
said  time  [of  definite  location]  any  of  said 
sections  or  parts  of  sections  shall  have  been 
granted,  sold,  reserved,  occupied  by  home- 
stead settlers,  or  pre-empted  or  otherwise 
disposed  of,  other  lands  shall  he  selected  hy 
said   company   in   lieu    thereof"   etc.    The 
words    "occupied    by    homestead    settlers'' 
show  that  Congress  intended  by  the  charter 
of  the  Northern  Pacific  Railroad  Company 
— whatever   it  may   have    intended   as   t» 
other  companies  receiving  grants  of  publie 
lands — ^that  occupancy  by  a  homestead  set- 
tler, with  the  intention  to  take  the  benefit 
of  the  homestead  laws,  constituted  a  claim 
which,  existing  at  the  date  of  definite  loca- 
tion,  would  exclude   from  the  grant  land 
that  might  otherwise  be  covered  by  it.    If 
Congress  did  not  intend  thus  to  protect  the 
occupancy  of  homestead 'settlers, -the  refer- 
ence to  lands  being  "occupied  by  homestead 
settlers,"  at  date  of  definite  location,  wae 
meaningless,  and  it  was  useless  to  reserve 
to   the  company  the  privilege  of   selecting 
lands  in  lieu  of  those  lost  by  such  occu- 
pancy.   Congress  knew,  when   passing  the 
act  of  1864,  that  one  going  west  to  estab- 
lish his  home  could  not  know  whether  the 
unsurveyed  land  occupied  by  him  would  be 
an  even-numbered  or  odd-numbered  section. 
Hence,  the  provision  in  f  3  in  relation  to 
odd-numbered  sections  "occupied  by  home- 
stead settlers."    The  efficacy  of  such  a  pro- 
vision could  not  be  destroyed  except  by  fur» 
ther  legislation.     It  is  as  if  Coi^ess  had 
in  words  declared  that  amone-  the  "other 
claims  or  rights"  of  which  the  land  must  be 
free  at  the  time  of  definite  location  in  or- 
der that  the  railroad  company  might  take, 
ware  claims  arising  *out  of  ooeupaiu^  by [123  J 
homestead     settlers.    Such     settlers     Con- 
sress,  in  effect,  declared  should  be  protected 
in  their  rights,  and  the  railroad  company 
should  be  reimbursed  by  lieu  lands  near  by. 
Nelson's    occupancy,    we    have    seen,    com- 
menced in  1881,  while  the  definite  location 
of   the    road    occurred   in    1884.    That    he 
occupied  and  continuously  resided  upon  the 
land  in  dispute  as  a  homestead  settler  after 
1881  is  admitted. 

If  it  be  said  that  Nelson's  claim  was  that 
of  mere  bccupancy,  unattended  by  formal 
entry  or  application  for  the  land,  the  an- 
swer is  that  that  was  a  condition  of  things 
for  which  he  was  not  in  anywise  responn- 
ble,  and  his  rights,  in  law,  were  uot  lessened 
by  reason  of  that  fact.  The  land  was.  not 
sni^eyed  until  twelve  years  after  he  took 
up  his  residence  on  it,  and  under  the  home- 
stead law  he  could  not  initiate  his  right  by 
formal  entry  of  record  until  such  survey. 
He  acted  with  as  much  promptness  as  was 
possible  under  the  circumstances. 

In  Ard  v.  Brandon,  166  U.  S.  537,  543,  39 
L.  ed.  524,  526,  15  Sup.  Ct.  Rep.  406,  409, 
this  court  said:  "Tlie  law  deals  tenderly 
with  one  who,  in  good  faith,  goes  upon  the 
public  lands  with  a  view  of  making  a  home 
thereon.    If   he   does   all   that   the  statute 
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prescribes  as  the  condition  of  acquiring 
rights,  the  law  protects  him  in  those  rights, 
ami  does  not  make  their  coniinned  exist- 
ence depend  alone  upon  the  question  wheth- 
er or  oo  he  takes  an  appeal  from  an  adverse 
decision  of  the  officers  charged  with  the 
dutj  of  acting  upon  his  apinicatipn."  In 
the  same  case  the  court  quoted  with  ap- 
proval these  words  from  Clement$  v.  War- 
ner, 24  How.  394,  307,  16  L.  ed.  695,  690: 
'*The  policy  of  the  Federal  government  in 
favor  of  settlers  upon  public  lands  has  been 
liberal.  It  I'ecognizes  their  superior  equity 
to  become  the  purchasers  of  a  limited  ex- 
tent of  land,  comprehending  their  improve- 
ments, over  that  of  any  other  person.'' 

In  the  recent  case  of  Tarpey  v.  Madaen, 
178  U.  S.  215,  219,  44  L.  ed.  1042,  1044,  20 
Sup.  Ct.  Rep.  849,  850, — which  was  a  con- 
test between  the  Central  Pacific  Railroad 
Company  and  a  pre-emptor  who  sought  to 
avail  himself  of  tne  act  of  September,  1841, 
— it  was  found  atf  a  fact  that  the  land  in 
dispute  had  on  it,  at  the  date  of  definite 
location  (which  was  on  October  20th^ 
1868 ) ,  the  improvements  of  a  bona  fide  set- 
tler; and  one  of  the  questions  in  the  case 
was  bow  far  the  rights  of  the  settler,  based 
upon  a  bona  fide  occupancy,  were  affected 
[124]by  *the  absence  of  a  local  land  office  in  which 
could  be  made  some  record  of  his  applica- 
tioo  or  entry.  This  court  said:  <<It  is 
true  that  there  was  then  no  local  land  office 
In  which  those  seeking  to  make  pre-emption 
or  homestead  entries  could  file  their  de- 
claratory statements  or  make  entries,  and 
the  want  of  such  an  ofllice  is  made  by  the  su- 
preme court  of  the  state  one  of  the  main 
grounds  for  holding  that  the  land  did  not 
pass  to  the  railroad  company.  We  asree 
with  that  court  fully  in  its  discussion  oi  the 
general  principles  involved  in  the  failure 
of  the  government  to  provide  a  local  land 
office.  The  right  of  one  who  has  aoiually 
occupied,  with  an  intent  to  make  a  home 
stead  or  pre-emption  entry,  cannot  be  de- 
feated  by  the  mere  lack  of  a  place  in  which 
to  fnake  a  record  of  hia  intent,  ...  If 
Olnev  was  in  possession  of  this  tract  before 
October  20,  1808  [date  of  definite  location], 
with  a  view  of  entering  it  ae  a  homestead 
or  pre-emption  claim,  and  was  simply  de- 

S rived  of  his  ability  to  make  his  entrr  or 
eclaratory  statement  by  the  lack  of  a  local 
land  office,  he  could,  undoubtedly,  when 
such  office  was  established,  have  made  his 
entry  or  declaratory  statement  in  such  way 
as  to  protect  his  rights."  In  the  present 
case,  the  settler  waited  from  1881  to  1893 
for  the  land  to  be  surveyed,  and  as  soon  as 
that  was  done  he  attempted  to  enter  it  un- 
der the  homestead  law  in  the  proper  office, 
but  his  claim  was  overruled  upon  the  the- 
ory, unfounded  in  law,  that  tne  land  was 
covered  by  the  railroad  ffrant. 

So  far  we  have  proceeded  oo  the  ground 
that,  as  the  act  of  1864  granted  to  the  rail- 
road company  the  alternate  sections  to 
which  at  the  time  of  definite  location  the 
United  States  had  full  title,  not  reserved, 
sold,  granted,  or  appropriated,  and  which 
were  free  from  pre-emption  or  other  claims 
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or  rights  at  date  of  definite  location,  and 
authorized  the  compair^  to  select  other  lands 
in  lieu  of  those  then  found  to  be  "occupied 
bv  homestead  settlers,"  Congress  excluded 
from  the  p^nt  any  land  so  occupied  with 
the  intention  to  perfect  the  title  under  the 
homestead  laws  whenever  the  way  to  that 
end  was  opened  by  a  survey. 

3.  But  the  case  of  the  appellant  does  not 
depend  entirely  upon  this  view  of  the  act 
of  1864.  It  is  placed  on  impregnable 
ground  by  the  act  of  May  14th,  1880,  chap. 
89,  entitled,  "An  Act  for  the  Relief  of  Set- 
tlers on  Public  Lands,"  and  which  was  in 
force  wiien,  *in  1881,  Nelson  settled  upon  the[188) 
land  in  dispute.  The  act  is  as  follows: 
"1.  That  when  a  pre-emption  homestead,  or 
timber-culture  claimant  shall  file  a  written 
relinquishment  of  his  claim  in  the  local 
land  office  the  land  covered  by  such  claim 
shall  be  held  as  open  to  settlement  and  en- 
try without  further  action  on  the  part  of 
the  Commissioner  of  the  General  Land  Of- 
fice, f  2.  In  all  cases  where  any  person 
has  contested,  paid  the  land-office  fees,  and 
procured  the  cancelation  of  any  pre-emp- 
tion, homestead,  or  timber-culture  entry  he 
shall  be  notified  bjy  the  register  of  the  land 
office* of  the  district  in  which  such  land  is 
situated  of  such  cancelation,  and  shall  be 
allowed  thirty  davs  from  date  of  such  no- 
tice to  enter  said  lands:-  Provided,  That 
said  raster  shall  be  entitled  to  a  fee  of 
one  dollar  for  the  giving  of  such  notice,  to 
be  paid  bv  the  contestai^^  and  not  to  be  re- 
ported. I  3.  That  any  settler  who  has  set- 
tled, or  who  shall  hereafter  settle,  on  any 
of  the  public  lands  of  the  United  States, ' 
whether  surveyed  or  unsurveyed,  with  the 
intention  of  claiming  the  same  under  the 
homestead  laws,  shall  be  allowed  the  samo 
time  to  file  his  homestead  application  and 
perfect  his  original  entry  in  the  United 
States  Land  Office  as  is  now  allowed  to  set- 
tlers under  the  pre-emption  laws  to  pift 
their  claims  on  record,  aoKl  his  right  shall 
relate  back  to  the  date  of  settlement,  the 
same  as  if  he  settled  under  the  pre-eniption 
laws."  21  Stat,  at  L.  140,  U.  S.  C&mp. 
Stat.  1901,  p.  1392. 

The  3d  section  of  this  statute  is  a  dis- 
tinct confirmation  of  the  rights  of  a  quali- 
fied person  who  had  theretofore  settled  or 
should  thereafter  settle  "on  any  of  the  pub- 
lic lands  of  the  United  States,  whether  sur- 
veyed or  unsurveyed,  with  the  intention  of 
claiming  the  same  under  the  homestead 
laws;"  though,  of  course,  no  lands  could  be 
deemed  of  that  character  which  had  prior 
to  such  settlement  become  vested  in  a  rail- 
road company  in  virtue  of  an  accepted  map 
of  definite  location.  It  is,  as  we  have  seen, 
a  fixed  principle  in  the  law  relating  to  the 
administration  of  the  public  lands  that  a 
railroad  grant  is  a  mere  float  until  definite 
location,  and  that  prior  to  that  date  all 
lands,  within  the  exterior  limits  of  a  gen- 
eral route,  are  entirely  at  the  disposal  of 
the  government,  to  be  appropriate  as  it 
desires.  The  railroad  company,  as  already 
shown,  acquired,  by  its  accepted  map  of 
generaJ  route,  no  interest  in  any  specific 
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{126]  lands,  but  'only  a  right  to  take  those  to 
which,  at  the  date  of  definite  location,  the 
United  States  had  full  title,  and  upon 
which  there  was  no  claim>  and  which  were 
not  ^'occupied  by  homestead  settlers."  tt 
was,  therefore,  competent  for  the  United 
States  by  the  act  of  1880 — which  was  four 
years  prior  to  the  definite  location  of  the 
Northern  Pacific  railroad — ^to  give  additional 
rights  to  those  who  had  then  settled  or 
might  thereafter  in  good  faith  settle  upon 
any  of  the  public  lands.  Some  who  have 
made  comments  on  this  act  seem  to  over- 
look the  broad  language  of  §  3,  and  to  for- 
get that  that  section  embraces^  not  only 
those  who  had  theretofore,  but  those  who 
might  thereafter,  settle  on  the  public  lands, 
wliether  surveyed  or  unaurveyed.  Nelson 
settled  on  unsurveyed  public  land,  in  which 
the  railroad  company  had  no  vested  or 
specific  interest,  and  the  3d  section  of  the 
act  of  1880  was  purposeless  if  it  did  not  al- 
low him  to  perfect  his  title  under  the  home- 
stead laws*  CM  soon  as  the  land  ioas  eur- 
veyed. 

The  meaning  we  have  given  to  the  words 
^'occupied  by  homestead  settlers"  in  the  act 
of  1864,  and  what  has  been  said  about  the 
act  of  1880,  finds  support  in  decisiOtas  of 
the  Land  Department.  It  will  be  well,  in 
view  of  the  far-reaching  consequences  of 
the  decision  in  the  present  case,  to  refer  to 
some  of  those  decisions. 

In  Southern  P.  R.  Co.  {Branch)  v.  Lopez 
(1884)  3  Land  Dec.  130,  131,  Secretary 
Teller  said  that  the  act  of  July  27th,  1860, 
14  Stat,  at  L.  292,  chap.  278,  relating  to  the 
Southern  Pacific  Kailroad  Company, 
"granted  only  such  lands  as  were  *not  re- 
eerved,  sold,  granted,  or  otherwise  appro- 
priated, and  free  from  pre-emption  or  other 
claims  or  rights,*  at  date  of  definite  loca- 
tion; and  provided  that  'whenever,  prior  to 
6aid  time,  any  of  said  sections  or  parts  of 
gections  shall  have  been  occupied  hy  home- 
stead settlers,  pre-empted,'  etc.,  lieu  lands 
might  be  taken."  It  will  be  observed  that 
this  was  the  language  of  the  Northern  Pa- 
cific act  of  1804.  The  Secretary  proceeded: 
"Now  a  homestead  entry,  which  must  be 
made  on  surveyed  lands,  would  be  within 
the  descriptive  terms  *other  claims'  without 
doubt ;  but  the  question  material  to  the  case 
before  me,  wherein  the  land  was  not  sur 


think  it  is.  Construing  together  the  grant- 
ing words  and  those  respecting  the  lieu 
land  selection,  it  is  evident  that  one  of  the 
'other  claims  or  rights'  excepting  land  from 
the  operation  of  the  grant  was  'occupation 
[occupied]  bv  homestead  settlers.*^  The 
word  'occupied*  and  the  idea  conveyed  by  it 
were  foreign  to  the  homestead  law  at  date 
of  this  act,  as  an  essential  element  in  the 
reservation  of  land.  I  need  not  recite  the 
numerous  decisions  of  the  courts  and  of  the 
Land  Department,  which  settle  the  princi-' 
pie  that  under  the  homestead  law  it  is  the 
'entry'  which  reserves  land  (except  for  the 
abort  period  during  which  it  is  reserved  l^ 
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settlement  under  the  act  of  May  14tli, 
1880),  and  not  any  occupation  by  the  claim- 
ant before  or  after  it.  The  language  of  the 
granting  act  is  therefore  peculiar  in  this  re- 
spect, and  we.  are  to  suppose  that  it  was 
used  deliberately,  with  knowledge  of  then- 
existing,  law,  and  for  a  special  and  impor- 
tant purpose.  We  must  interpret  it  in  ac- 
cordance with  this  evident  purpose.  Cof»- 
gress  teas  aware  that  hy  this  act  it  was 
making  grants  of  land  far  beyond  the  line 
of  the  government  surveys,  in  regions  occu- 
pied and  to  he  occupied  largely  hy  settlers 
auxiiting  the  advent  of  the  surveyor  to  pre- 
fer their  claims.  By.  f  6  the  homestead  law 
was  extended  to  the  even  sections  after  sur- 
vey,, and  expressly  withheld  from  the  odd 
sections  before  and  after  survey,  and  yet  in 
§  3  land  *occupied  hy  homestead  settlers' 
was  excepted  from  the  grant.  Congress 
kneic  that  unsurveyed  land  could  not  he  'en- 
tered' as  homesteads:  it  had  in  terms  pro- 
hibited homestead  'enf^^y'  on  these  lands;  it 
was  aware  that  only  hy  such  'entry*  could 
a  claim  he  appropriated  and  reserved  from 
the  grant,  without  esopress  exception;  and 
therefore  in  the  use  of  the  words  'occupied 
by  homestead  settlers'  it  intended  to  make 
such  express  exception,  and  to  indicate  a 
different  kind  of  appropriation  by  a  class  of 
settlers  not  within  the  letter  of  the  home- 
htead  law,  though  clearly  unthin  its  spirit, 
namely,  those  who  had  made  a  home  on  the 
public  domain  in  advance  of  the  surveys, 
with  the  intention  of  subsequently  claiming 
it  under  said  law.  If  this  was  not  the  pur- 
pose, then  the  employment  of  the  peculiar 
language  referred  u>  was  a  vain  and  useless 
tiding;  and  such  a  *thing  we  are  not  to  sup-]  128] 
pose  Congress  had  done  (92  U.  S.  733.  23  L. 
ed.  634).  It  therefore  follows  that  the  land 
claimed    by    Lopez,  whose    proofs    are    not 

?[uestioned*in  any  particular,  and  who  pre- 
erred  his  claim  promptly  upon  survey,  was 
'occupied  by  a  homestead  settler*  when  the 
grant  to  this  company  took  effect,  cMd  hence 
excepted  from  the  operation  of  the  grant,"* 
In  Northern  P.  R.  Co,  v.  Anrys  (1890) 
10  Land  Dec.  258,  259,  which  was  a  content 
between  the  Northern  Pacific  Railroad  Com- 
pany and  a  homesteader  who  had  settled  (»n 
unsurveyed  public  lands.  Secretary  Noble 
said:  "It  is  urged  that  the  land  was  not 
subject  to  the  operation  of  the  homestead 
law  at  the  date  of  Newland's  settlement, 
because  unsurveyed,  and  that  the  homestead 
claim  could  have  attached  only  by  entry. 
But  it  must  be  remembered  that  the  rights 
of  the  parties  here  must  be  determined  by 
a  proper  construction  of  the  railroad  grant 
rather  than  of  the  general  homestead  law. 
It  must  be  admitted  that  the  ruling  in  the 
case  at  bar  is  in  line  with  those  of  the  De- 
partment for  many  yeara  In  the  case  of 
Southern  P.  R,  Co.  (Branch)  v.  Lopez,  3 
Land  Dec  130,  the  question  here  presented 
was  fully  discussed  in  connection  with  a 
grant  framed  in  words  identical  with  thone 
used  in  the  grant  for  the  Northern  Pacific 
company,  and  it  was  held  that  a  homestead 
settlement  on  unsurveyed  land  with  a  view 
to  entering  it  when  surveyed  is  within  the 
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term  'other  claims/  and  that  'it  is  evident 
that  one  of  the  "other  claims  or  rights"  ex- 
cepting land  from  the  operation  of  the  grant 
was  ''occupation  by  homestead  settlers."' 
In  support  thereof  it  was  urged  that  Con- 
gress was  aware  that  by  the  act  in  aid  of 
a  road  extending  across  the  western  half  of 
the  continent,  it  was  making  a  grant  far 
beyond  the  line  of  government  surveys,  in 
regions  occupied  and  to  be  occupied  largely 
by  settlers  awaiting  the  advent  of  the  sur- 
veyor to  prefer  their  claims.  In  this  view 
I  concur.  It  seems  beyond  question  that  it 
was  to  protect  such  settlers  as  described 
above  that  Congress  excepted  from  the  oper- 
ation of  the  grant  tracts  'occupied  by 
homestead  settlers.'  Had  Congress  in- 
tended to  extend  its  protection  only  to  those 
who  had  made  entry,  it  would  have  said  so 
in  other  and  appropriate  words.  The  ordi- 
f  189]nary  exception  of  'lands  to  which  a  *home- 
stead  right  has  attached'  would  have  fully 
protected  that  class  of  settlers.  But  Con- 
gress went  further  and  made  occupation  the 
test  instead  of  entry.  I  do  not  deem  it  nec- 
essary to  cite  cases  to  show  that  the  views 
of  the  Department  on  this  point  have  not 
changed." 

In  Sptcer  v.  Norihem  P,  R,  Co,  10  Land 
Dec.  440,  443,  the  rights  of  an  Indian  were 
disputed  by  the  Northern  Pacific  Railroad 
Company  under  the  act  of  March  3d,  1875, 
18  Stat,  at  L.  402,  420,  chap.  131  (U.  S. 
Comp.  Stat.  1901,  pp.  1419,  1420),  extend- 
ing the  benefit  of  the  homestead  laws  of  the 
United  States,  with  certain  restrictions 
upon  the  title  when  obtained,  to  Indians 
twenty-one  years  of  age,  or  the  head  of  a 
family  having  abandoned  the  tribal  rela- 
tions. Secretary  Noble  said:  "The  provi- 
sions of  this  act  were  in  force  at  the  date 
when  the  company's  rights  attached  on  defi- 
nite location  of  its  road,  and,  if  the  matters 
alleged  relative  to  the  claim  of  the  Indian, 
Enoch,  be  true,  he  was  at  that  date,  and 
had  been  for  many  years  prior  thereto,  liv- 
ing upon  th^  land  in  question,  as  his  home, 
with  the  intention  to  acquire  title  thereto, 
as  a  homestead;  he  had  valuable  and 
permanent  improvements  thereon,  and 
had  cultivated  the  same  for  many  years, 
4uring  all  of  which  time  he  claimed 
it  as  his  home.  Such  a  claim,  it  seems  to 
me,  is  clearly  covered  by  the  excepting 
clause  of  the  grant  to  the  company,  and,  if 
proven,  would  be  sufficient,  in  my  judgment, 
to  defeat  the  claim  of  the  company  to  the 
land.  True,  the  Indian  had  put  no  claim 
of  record  for  the  land,  but  it  is  well  settled 
by  departmental  rulings  that  while  such 
omission  might  defeat  the  claim  as  against 
a  subseouent  settler  who  duly  places  his 
claim  of  record,  it  will  not  defeat  such 
claim  as  against  the  United  States,  and  the 
land  covered  thereby  will  be  ewcepted  from 
the  operation  of  any  grant  for  the  benefit 
of  a  railroad  company  attaching  subse- 
quently to  the  inception  of  the  settlement 
right.  Korthei-n  P.  R,  Co.  v.  Evans,  7  Land 
Dec.  131,  and  authorities  there  cited.  It  U 
also  well  settled  that  a  claim  resting  on  set- 
tlement, residence,  and  improvements^  ac- 
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quired  prior  to  the  date  when  the  com- 
pany's rights  attached  under  its  grant,  is 
sufficient  to  except  the  land  covered  thereby 
from  the  operation  of  such  grant." 

In  Northern  P.  R.  Co.  v.  McCrimmon,  12 
Land  *Dec.  554,  it  was  said:  •^n  support [130] 
of  this  appeal,  counsel  for  the  railroad  com- 
pany contend  that  Thomas  did  not  claim 
the  land  as  government  land,  but  as  rail- 
road land,  and  that,  although  the  land  was 
excepted  from  the  withdrawal  on  general 
route,  yet  Thomas  did  not  insist  upon  the 
right  to  tidce  it  as  ^vemment  land,  but 
was  satisfied  to  claim  it  under  the  railroad 
company.  Under  the  ruling  of  the  Depart-  . 
ment,  as  announced  in  the  cases  of  North- 
ern P.  R.  Co.  V.  Bowman,  7  Land  Dec.  238, 
and  Northern  P.  R.  Co.  v.  Potter,  11  Land 
Dec.  531,  the  only  question  to  bts  deter- 
mined, is,  whether  there  was  a  settlement 
on  the  land  at  date  of  definite  location  by 
one  having  the  qualification  to  enter  the 
land  under  the  settlement  laws,  and,  if 
these  facts  are  shown,  the  land  would  be  ex- 
cepted from  the  operation  of  the  grant,  al- 
though such  settler  might  not  have  known 
of  his  right,  but  held  the  land  under  the  be- 
lief that  it  was  railroad  land." 

In  Northern  P.  R.  Co.  v.  Plumb,  16  Land 
Dec.  80,  it  appeared  that  the  land  in  dis- 
pute was  within  the  primary  limits  of  the 
company's  grant  as  shown  by  map  of  defi- 
nite location  filed  July  6th,  1882,  and  was 
also  within  the  limits  of  the  withdrawal  on 
map  of  general  route  filed  February  21st, 
1872.  Secretary  Noble  said;  "The  only 
question  raised  by  the  appeal  is  as  to 
whether  the  occupancy  shown  by  Plumb 
was  sufficient  to  defeat  the  grant.  It  ap- 
pears that  in  1881  Plumb  took  possess;  >n  of 
the  tract  in  question,  together  with  an  ad- 
joining 40-acre  tract,  upon  which  he  re- 
sided. In  the  spring  of  1882  he  broke  the 
entire  tract  in  question  and  inclosed  it 
with  a  fence,  and  has  since  had  possession 
of  and  improved  the  land.  He  had  never 
exercised  the  pre-emption  right,  and  \v  •« 
therefore  duly  qualified  to  claim  the  land 
under  his  settlement  right.  In  1886  he  eim- 
tracted  to  purchase  the  adjoining  40  aeie-, 
upon  which  he  had  resided,  from  the  com- 
pany, and  at  the  hearing  it  was  souglit  to 
show  that  he  also  claimed  the  land  in  qi!o>4- 
tion  Tinder  the  grant  at  the  date  of  the  defi- 
nite location  of  the  road,  but  the  testimony 
will  not  warrant  such  a  finding.  Being  in 
possession  of  the  land  in  question  at  the 
date  of  the  definite  location  of  the  road 
with  valuable  improvements  thereon,  and 
duly  qualified  to  assert  a  right  thereto  un- 
der the  settlement  *laics,  he  had  such  a  rt^/t^[13li 
to  the  land  as  served  to  defeat  the  grant, 
and  the  fact  that  the  claim  subsequently 
asserted  by  him  was  under  a  different  law 
from  those  providing  for  settlement  can  in 
nowise  afTect  his  rights  in  the  premises. 
Being  excepted  from  the  grant  by  reason  of 
his  settlement.  Plumb  was  at  liberty  to  seek 
title  from  the  government  under  any  law 
under  which  such  lands  might  be  taken." 

In  Northern  P.  R.  Co.  v.  Benz,  19  Land 
Dec  229,  the  land  in  dispute  was  within 
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the  limits  of  the  grant  to  the  company,  as 
shown  by  map  of  definite  location  filed 
July  0th,  1882,  and  was  covered  by  the 
withdrawal  upon  general  route  of  February 
21st,  1872,  Secretary  Smith  said:  ''The 
present  contest  is  between  the  railroad 
company  on  one  part  and  Hoy  and  Benz  on 
the  other.  If  it  can  be  made  to  appear  af- 
firmatively by  good  and  sufficient  testimony 
that  either  of  these  parties,.  Hoy  or  Benz, 
was  in  poaaesaion  of  said  land  July  0,  1882, 
when  the  line  of  the  road  opposite  thereto 
icaa  definitely  fired,  and,  at  the  eame  time, 
had  the  right  to  perfect  title  to  the  eame 
under  the  pre-emption  or  homestead  laws, 
$twh  possession  excepted  the  land  from  the 
grant  to  the  railroad  company  and  reduced 
the  contest  to  one  between  Hoy  and  Benz; 
or,  rather,  to  one  between  Hoy  and  the  le^l 
representatives  of  Benz,  he  having  died 
since  entering  his  appeal."  It  was  found 
that  on  July  6th,  1882,  Hoyt  was  a  compe- 
tent entrynum  under  the  homestead  laws. 

What  has  been  said  as  to  the  meaning 
And  scope  of  the  acts  of  1864  and  1880  is 
not  inconsistent  with  anythins  decided  in 
UaddotD  V.  Burnham,  156  U.  S.  544,  39  L. 
ed.  527,  16  Sup.  Ct.  Rep.  448,  and  Wood  v. 
Beach,  156  U.  S.  648,  30  L.  ed.  528,  16  Sup. 
Ct.  Rep.  410. 

In  Maddoa  v.  Burnham  the  question  was 
as  to  the  rights  of  a  homestead  occupant  as 
against  a  certain  railway  compamr.  Refer- 
ring to  the  3d  section  of  the  act  of  1880,  the 
court  said:  "By  this  section  for  the  first 
time  the  right  of  a  party  entering  land  un- 
der the  homestead  law  was  made  to  relate 
back  to  the  time  of  his  settlement.  But 
this  act  was  passed  long  after  the  rights  of 
the  railuHiy  company  had  accrued  and  the 
legal  title  had  passed  to  it.  It  is  not  oper- 
ative, therefore,  to  devest  such  legal  title, 
or  enlarge,  as  against  such  title,  any  equita- 
ble rights  which  the  defendant  theretofore 
[132]  had."  This  was  a  case,  therefore,  in  *  which 
the  claim  based  upon  occupancy  accrued 
after  the  legal  title  had  become  vested  in 
the  railroad  company,  not  a  case  in  which 
the  grant  was,  as  here,  a  fioat  with  no  right 
attached  to  any  specific  section. 

In  Woo<i  V.  Beach — ^which  was  a  contest 
between  a  homestead  settler  and  a  railway 
company — ^it  appeared  that  the  map  of  the 
line  of  definite  location  was  filed  December 
6th,  1866,  and  a  withdrawal  followed  in 
1867,  while  the  occupation  and  settlement 
of  the  homesteader  did  not  commence  until 
June  8th,  1S70.  Of  course,  the  legal  title 
to  the  sections  granted  vested  in  the  rail- 
way company  upon  the  filing  and  accept- 
ance of  the  map  of  definite  location.  Be- 
sides the  withdrawal  in  18G7  was  pursuant 
to  the  express  command  of  the  act  of  Con- 
gress of  July  26th,  1866,  14  Stat,  at  L.  290, 
chap.  270,  S  4,  which  provided  that  as  soon 
as  the  railway  company  should  ''file  with 
the  Secretary  of  the  Interior  maps  of  its 
line,  designating  the  route  thereof,  it  shall 
be  the  duty  of  said  Secretary  to  withdraw 
from  the  market  the  lands  granted  by  this 
act  in  such  manner  as  may  be  best  calcu- 
lated to  effect  the  purposes  of  this  act  and 
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subserve  the  public  interest."  It  might 
vrell  be,  therefore,  that  one  whose  rights 
resting  upon  occupancy,  had  accrued,  as  in 
Maddox  v.  Burnham,  after  the  legal  title 
passed  to  the  railroad  company,  or  one  who, 
as  in  Beach  v.  Wood,  did  not  settle  upon  the- 
public  lands  until  after  the  railroad  com- 
pany had  definitely  located  its  road,  and 
after  the  lands  had  been  withdrawn  fron^ 
market  pursuant  to  the  directions  of  an  ex- 
press act  of  Congress,  could  not,  as  against 
the  railroad  company,  acquire  an  interest 
in  them  by  virtue  of  the  act  of  1880. 

Nor  is  there  any  confiict  between  the  de> 
cision  now  rendered  and  "Sorthem  P,  R.  Co, 
V.  Colhum,  164  U.  S.  383,  41  L.  ed.  479,  17 
Sup.  Ct.  Rep.  98;  for,  as  appears  from  the 
opinion  and  record  in  that  case,  the  land 
there  claimed  to  have  been  occupied  by  a 
homestead  settler,  at  the  date  of  definite 
location,  was  surveyed  public  land,  and  the 
ffood  faith  of  the  occupation  was  not  mani- 
fested by  an  entry,  or  an  attempt  at  entry, 
at  any  time  in  the  local  land  office.  It  was 
held  that  the  inchoate  risht  of  the  home- 
steader must  be  initiated  by  a  filing  in  the 
land  office.  In  the  present  case,  as  we  have 
seen,  the  land  occupied  was  unsurveyed, 
and  at  the  *time  of  such  occupancy,  the  land  [133] 
being  unsurveyed,  there  could  not  then  have 
been  any  filing  or  entry  in  the  land  office. 

The  case  before  us  is  altogether  different. 
Nelson's  occupancy  occurred  after  the  pass- 
age of  the  act  of  1880.  While  that  act  did 
not  apply  to  a  railroad  company  which  had 
acquired  the  legal  title,  by  definite  location 
of  its  road,  it  distinctly  recognized  the 
right  prior  to  such  time  to  settle  upon  the 
public  lands,  whether  surveyed  or  unsur- 
veyed, with  the  intention  of  claiming  the 
same  under  the  homestead  laws.  In  occu- 
pying the  land  helne  in  dispute  Nelson  did 
not  infringe  upon  any  vested  right  of  the 
railroad  company;  for  there  had  not  been 
at  the  date  of  such  occupancy  in  1881  any 
definite  location  of  the  line  of  the  railroad, 
and  the  land,  so  occupied,  with  other  lande 
embraced  by  the  map  of  general  route,  con- 
stituted only  a  "fioat,"  the  company  having, 
at  most,  only  an  inchoate  interest  in  them, 
a  right  to  acquire  them,  if,  at  the  time  of 
definite  location,  it  was  not  "occupied  by 
homestead  settlers"  nor  encumbered  with 
"other  claims  or  rights."  The  withdrawal 
merely  from  "sale  or  entry"  in  1873,  based 
only  on  a  map  of  the  general  route  of  the 
road,  did  not  identify  any  specific  sections, 
was  not  expressly  directed  or  required  by 
the  act  of  1864,  was  made  only  out  of  abuft- 
dant  caution  and  in  accordance  with  a  prac- 
tice in  the  Land  Department,  and  did  not 
and  could  not  affect  any  rights  given  to 
homestead  occupants  by  Congress  in  the 
acts  of  1864  and  1880.  Besides,  the  order 
made  in  1873  to  withhold  from  sale  or  en- 
ti'y  ill  the  odd-numbered  sections  falling 
within  the  limits  of  the  general  route  was 
without  practical  value  so  far  as  the  land 
in  dispute  was  concerned;  for  such  land 
hixd  not  been  surveyed,  and  there  could  not 
huve  been  any  sale  or  entry  of  unsurveyed 
lands.    At  any  rate,  the  order  of  withdraw- 
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al  direetinff  the  local  land  office  to  with- 
hold from  "sale  or  entry"  the  odd-numhered 
sections  within  the  limits  of  the  general 
route  could  not  prevent  the  occupancy  of 
one  of  those  sections  prior  to  definite  loca- 
tion by  one  who  in  good  faith  intended  to 
claim  the  benefit  of  the  homestead  law; 
this,  because  such  right  of  occupancy  was 
distinctly  recognized  by  the  act  of  1804. 
But  if  this  were  not  so,  the  act  of  1880,  in 
its  application  to  public  lands,  which  had 
[lS4]iiot  become  already  vested  in  some  *oom- 
pany  or  person,  must  he  held  to  have  so  mod- 
tfied  the  order  of  withdrawal  hosed  merely  on 
general  route,  that  such  order  would  not  af- 
fect any  occupancy  or  settlement  made  in 
good  faith,  as  in  the  case  of  Nelson,  after 
the  passage  of  that  act,  and  prior  to  definite 
location,  Tliis  conclusion  cannot  be 
doubted,  because  the  act  of  1880  made  no 
exception  of  public  lands  covered  by  orders 
of  withdrawal  from  sale  or  entry  based 
merely  on  general  route,  and  because  also 
public  lands,  which  had  not  become  veste<l 
in  the  railroad  company,  by  the  definite 
location  of  its  line,  were  subject  to  the 
power  of  Congress. 

It  results  that  the  Supreme  Court  of  the 
State  of  Washington  erred  in  not  affirming 
the  judgment  of  the  court  of  original  ju- 
risdiction in  favor  of  the  defendants. 

The  judgment  must  be  reversed,  and  the 
•«aus6  remanded  for  such  further  proceed- 
ing as  may  not  be  inconsistent  with  this 
opinion. 

Reversed. 

Mr.  Justfce  Brewer,  with  whom  Mr. 
Justice  BrowA  and  Mr.  Justice  Shtrms 
•concur,  dissenting: 

I  dissent  from  the  judgment  in  this  case. 
It  overrules  a  unanimous  judgment  of  this 
<x)urt,  one  which  for  nearly  twenty  years 
Las  been  a  guide  to  the  Land  Department 
in  the  construction  of  the  Northern  Pacific 
railroad  grant.  Further,  in  effect  it  de- 
clares that  an  entire  section  in  the  act  of 
Congress  makiii^  the  grant,  a  section  which 
from  the  inception  of  the  work  of  construc- 
tion has  always  been  regarded  by  the  par- 
ties interested  as  a  provision  intendea  to 
M>cure  to  the  company  the  full  measure  of 
lands  granted,  is  meaningless,  and  save  the 
company  absolutely  no  protection  wnatever. 

It  is  admitted  that  the  company  fixed 
the  general  route  of  its  road  coterminous 
with  the  road  in  controversy  and  within  40 
miles  thereof,  b^  filing  a  plat  of  such  route 
with  Ihe  Cooimissioner  of  the  General  Land 
Office  on  August  20,  1873,  and  that  on  No- 
vember 1,  1873,  the  odd-numbered  sections 
within  the  40-mile  limits  of  this  route  were 
by  the  Land  Department  withdrawn  from 
•ale  or  entry  and  the  even-numbered  sec- 
.  lions  increased  in  price  to  $2.50,  notice  of 
1185]  which  *order  was  immediately  filed  in  the 
Jocal  land  office.  In  1881,  eight  years  there- 
after, the  plaintiff  in  error  for  the  first 
time  entered  upon  the  lands  and  commenced 
its  occupation.  It  is  also  admitted  that  by 
cnn«tructioii  of  its  road  the  company  has 
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perfected  its  title  to  its  land  grant.  Now, 
when  the  company  filed  its  map  of  general 
route  and  obtained  from  the  Land  Depart- 
ment the  order  of  withdrawal,  it  believed 
that  it  acquired  something.  It  did  not  sup- 
pose that  it  was  doing  a  vain  and  useless 
thing.  It  did  not  believe  that  Congress 
had  cheated  it  with  a  delusive  expectation 
of  a  benefit  which  it  did  not  intend  to  give. 

Was  it  justified  in  such  belief?  To  an- 
swer  this  it  is  well  to  look  back  to  the  con- 
dition of  thinss  at  the  time  the  granting 
act  was  passed.  In  1862,  Congress  created 
the  Union  Pacific  Railroad  Company  to 
build  a  railroad  from  the  Mississippi  river 
to  the  Pacific  ocean  along  the  only  then  fre- 
quented line  of  travel.  It  made  to  the  com- 
pany a  land  grant,  one  fourth  the  size  of  the 
Northern  Pacific  grant,  and  agreed  to  lend 
it  $16,000  and  upwards  per  mile  to  aid  in 
the  constructional  taking  a  first  mortgage  on 
the  road  as  security  for  the  loan.  Not- 
withstanding this  grant  of  land,  this  loan  of 
money,  and  the  fact  that  the  road  was  to  be 
along  the  only  frequented  line  of  travel, 
capital  could  not  be  induced  to  invest  in  thj^ 
enterprise.  Two  years  thereafter,  and  ia 
1804,  Congress  passed  an  amendatory  act 
which  doubled  tne  land  grant,  making  it 
half  as  large  as  that  of  the  Northern  Pa- 
cific, and  agreed  to  take  as  security  for  its 
loan  a  second  mortgage,  giving  to  the  com- 
pany the  right  to  place  a  first  mortgage  on 
the  road  in  an  amount  equal  to  the  govern- 
ment loan.  And  only  after  this  large  fi- 
nancial assistance  and  increased  land  grant 
was  the  work  of  construction  commenced. 
On  the  same  day  Congress  passed  the  act 
incorporating  the  Northern  Pacific  Railroad 
Company  and  making  to  it  its  grant.  It 
promised  no  assistance  in  money,  but  only 
in  lands.  In  order  to  give  thtf  company  as- 
surance that  it  would  obtain  its  full  grant 
it  placed  in  the  act  f  6,  the  section  which 
this  court  now  holds  is  absolutely  ineffect- 
ual therefor.    That  section  reads: 

**And  he  it  further  enacted.  That  the 
President  of  the  United  *States  shall  cause[136] 
the  lands  to  be  surveyed  for  fort^  miles  in 
width  on  both  sides  of  the  entire  line  of 
said  road,  after  the  general  route  shall  be 
fixed,  and  as  fast  as  may  be  required  by  the 
construction  of  said  railroad;  and  the  odd 
sections  of  land  hereby  granted  shall  not  be 
liable  to  sale,  or  entry,  or  pre-emption  be- 
fore or  after  they  are  surveyed,  except  by 
said  company,  as  provided  in  this  act;  but 
the  provisions  of  the  act  of  September, 
eighteen  hundred  and  forty-one,  granting 
pre-emption  rights,  and  the  acts  amenda- 
tory thereof,  and  of  the  act  entitled  *An 
Act  to  Secure  Homesteads  to  Actual  Set- 
tlers on  the  Public  Domain,'  approved  May, 
twenty,  eighteen  hundred  ana  sixty-two, 
shall  be,  and  the  same  are  hereby,  extended 
to  all  other  lands  on  the  line  of  said  road, 
when  surveyed,  excepting  those  hereby 
granted  to  said  company.  And  the  reserved 
alternate  sections  snail  not  be  sold  by  the 
government  at  a  price  less  than  two  dollars 
and  fifty  cents  per  acre,  when  offered  for 
sale." 
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At  the  time  of  the  passace  of  the  act  the 
entire  body  of  tlie  country  from  the  western 
boundary  of  Minnesota  to  the  Cascade 
Range  was  unoccupied,  untraveled,  and  al- 
most wholly  unexplored.  As  said  by  Sena- 
tor Hendricks,  when  the  bill  was  before  the 
Senate:  '^Everybody  can  see  at  a  glance 
that  it  is  a  work  of  national  importance. 
It  proposes  to  grant  lands  in  a  northern 
latitude  where,  without  the  construction  of 
a  work  like  that,  the  lands  are  comparative- 
ly without  value  to  the  government.  No 
person  acquainted  with  the  condition  of 
that  section  of  country  supposes  that  there 
can  be  very  extensive  settlements  until  the 
government  shall  encourage  those  settle- 
ments by  the  construction  of  some  work  like 
this."  And  by  Senator  Harlan,  the  chair- 
man of  the  Committee  on  Public  Lands: 
"The  Committee  on  Public  Lands  agree  to 
report  this  bill  favorably  on  account  of  the 
vast  consequence  that  will  attach  to  the 
completion  of  the  road.  The  land  is  to  be 
conveyed  to  the  company  only  as  the  road 
progresses.  The  committee  were  of  opin- 
ion that  if  the  road  should  be  built  the  gov- 
ernment could  well  afford  to  give  one  half 
the  land,  for  the  distance  of  40  miles  on 
each  side  of  the  road,  to  secure  its  comple- 
tion. If  it  should  no£  be  built,  no  lands 
will  have  been  conveyed."  In  other  words, 
the  proposition  was  to  give  half  of  the  lands 
{137] within  40  miles  *of  the  road  to  the  company, 
— not  to  give  as  much  land  as  would  be 
equal  to  half  the  lands  within  40  miles  of 
the  road,  but  to  give  half  of  those  lands. 
The  difference  is  obvious.  The  construction 
of  a  railroad  increases  the  value  of  contig- 
uous lands.  Congress  doubles  the  price  of 
the  even-numbered  sections  which  it  retains. 
It  makes  no  little  difference  to  a  company 
whether  it  revives  lands  along  the  line  of 
the  road  which  it  constructs,  lands  which 
have  been  increased  in  value  by  reason 
thereof,  or  an  equal  amount  of  lands  hun- 
dreds of  miles  away,  and  not  so  increased  in 
value. 

The  withdrawal  was  not  left  to  the  dis- 
cretion of  the  company,  but  was  to  be  made 
by  the  President,  after  the  general  route 
had  been  fixed,  and  "as  fast  as  may  be  re- 
quired by  the  construction  of  said  railroad.'' 
True,  the  language  is  that  he  "shall  cause 
the  lands  to  be  surveyed;"  but  this,  coupled 
with  the  prohibition  against  sale  or  entry, 
was  tantamount  to  a  direction  to  withdraw, 
and  has  always  been  so  regarded  by  the 
Land  Department  and  all  parties  interested, 
llius  he  was  to  determine  whether  the  time 
had  arrived  for  a  withdrawal.  The  with- 
drawal was  in  fact  made.  The  President 
exercised  his  judgment  and  decided  that  the 
time  had  arrived  for  a  withdrawal,  and  the 
Land  Department  through  all  its  officials 
proceeded  to  act  accordingly.  The  direc- 
tion in  the  withdrawal  was  "to  withhold 
from  sale  or  entry  all  the  odd-numbered 
sections  falling  within  these  limits."  Sure- 
ly this  action  of  the  President  and  the  Land 
Department  is  entitled  to  the  highest  con- 
sideration. As  said  by  Chief  Justice  Mar- 
shall, in  Cohen  v.  Virginia,  6  Wheat.  264, 
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418,  5  L.  ed.  257,  204:  "Great  weight  has 
always  been  attached,  and  very  rightly  at- 
tached, to  cotemporaneous  exposition."  See 
the  many  authorities  on  this  proposition 
collected  in  Pairbank  v.  United  States,  181 
U.  S.  283,  307,  45  L.  ed.  862,  872,  21  Sup. 
Ct.  Rep.  648. 

But  notwithstanding  this  section,  not- 
withstanding the  action  of  the  executive  of- 
ficers in  directing  a  withdrawal  of  this  land 
from  liale  or  entry,  it  is  now  held  by  the 
court  that  it  was  subject  to  homestead  en- 
try, and  that  the  entryman  acauired  a  right 
to  obtain  title  by  an  entry  maae  eight  years 
after  the  withdrawal.  Of  course,  as  I  said, 
such  a  ruling  nullifies  the  section.  A  with- 
drawal from  sale  or  entry  which  leaves  un- 
affected *the  right  of  purchajBe  or  entry  is  an  [138) 
irreconcilable  contradiction.  But  can 'there 
be  any  reasonable  doubt  as  to  the  meaning 
of  §  6,  or  that  Congress  intended  exactly 
what  was  done  by  the  executive  officers,  to 
wit,  the  withdrawal  of  all  the  odd  sections 
within  the  40-mile  limit  from  sale,  entry, 
or  pre-emption?  The  significant  words  are 
these:  "The  odd  sections  of  land  hereby 
granted  shall  not  be  liable  to  sale,  or  entry, 
or  pre-emption,  before  or  after  they  are  sur- 
veyed, except  by  said  company."  Now  it  is 
said  in  the  opinion  of  the  majority  that 
§  3  defines  what  is  'iiereby  granted"  as 
"every  alternate  section"  to  which  "the 
United  States  have  full  title,  not  reserved^ 
sold,  granted,  or  otherwise  appropriated, 
and  free  from  pre-emption  or  other  claims 
or  rights  at  the  time  the  line  of  said  road 
is  definitely  fixed,"  that  those  lands,  and 
those  only,  are  the  ones  not  liable  to  sale, 
entry,  or  pre-emption,  except  by  the  com- 
pany. It  will  help  to  write  out  the  sentence 
with  a  substitution  for  the  words  "hereby 
granted"  of  the  definition  thereof  ^hich  is 
presented,  and  it  will  read  substantially  as 
follows:  The  odd  sections  of  land  within^ 
the  withdrawal  limits  to  which  the  United 
States  have  full  title,  not  reserved,  sold,, 
granted,  or  otherwise  appropriated,  and  free 
From  pre-emption  or  otner  claims  or  rija^hts- 
at  the  time  the  line  of  the  road  is  definitely 
fixed,  shall  not  from  the  time  of  the  with* 
drawal  until  the  filing  of  the  map  of  defi- 
nite location  be  liable  to  sale,  entry,  or  pre- 
emption before  or  after  they  are  surveyed,, 
except  by  the  company.  Or,  to  put  it  in  an- 
other form,  the  odd  sections  within  the- 
withdrawal  limits,  which  no  one  purchases 
or  enters  before  the  filing  of  the  map  of  defi- 
nite location,  shall  not  be  purchased  or  en- 
tered by  anybody  except  tne  company.  It. 
would  be  a  failure  of  due  respect  to  Con- 
gress to  use  language  adequately  expressive 
of  the  absurdity  of  such  legislation.  But 
Congress  never  meant  any  such  thins. 
While  it  may  be  that  the  use  of  the  words 
''hereby  granted"  was  unfortunate,  yet  what 
was  intended  is  dear.  Congress  intended 
to  grant  the  odd-numbered  sections  and  re- 
tain the  even-numbered,  and  while  in  the 
{granting  clause  some  qualifications  were 
placed  in  respect  to  the  odd-numbered  Beo» 
tions,  in  order  to  protect  individual  rights- 
thee  existing,   or    which    Congress   mi^bt 
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[139]  •thereafter  spcciflcftUy  create,  yet  aa  Con- 
gress was  here  not  attempting  a  precise  def- 
inition of  what  should  pass  by  the  grant,  it 
used  the  term  "granted  lands"  as  descrip- 
tive generally  of  the  odd-numbered  sections, 
to  distinguish  them  from  the  lands  retained, 
the  even-nurabered  sections.  It  obviously 
intended  that  no  rights  should  be  acquired, 
either  by  sale,  entry,  or  pre-eroptior.,  to  anv 
of  the  odd-numbered  sections  after  the  fti- 
ing  of  the  map  of  general  route,  and  this 
whether  the-  lands  were  surveyed  or  unsur- 
veyed.  This  is  made  clear  by  the  last  sen- 
J  tence  in  the  paragraph.  It  says,  ''and  the 
reserved  alternate  sections  shall  not  be  sold 
by  the  government  at  a  price  less  than  $2.50 
per  acre."-  Clearly  that  meant  all  the  even- 
numbered  sections,  and  not  simply  those 
which  happened  to  be  alternate  to  odd-num- 
bered sections  passing  to  the  company. 
The  truth  is  that  in  §  3  Congress  defines 
specifically  and  carefully  the  lands  which  it 
granted.  Ite  attention  was  directed  in  that 
clause  to  the  matter  of  definition.  While 
in  I  tf  it  was  not  attempting  to  define,  but 
to  provide  for  a  withdrawal  before  the  filing 
of  the  map  of  definite  location,  and  was 
simply  endeavoring  to  make  effective  rights 
which  it  intended  should  accompany  such 
withdrawal. 

Again,  fn  Hewitt  v.  Schultz,  180  U.  S. 
139.  45  L.  ed.  463,  21  Sup.  Ct.  Rep.  309,  it 
was  held  thnt  the  withdrawal  directed  by 
Congress  in  §  6  coupled  with  the  provision 
extending  homestead  and  pre-emption  righto 
to  all  other  lands  on  the  line  of  the  road, 
created  an  implied  prohibition  of  any  with- 
drawal of  lands  within  the  indemnity  limite 
provided  io  §  3.  .It  is  unquestioned  that, 
whenever  a  grant  had  been  made  of  lands, 
the  power  of  the  Land  Department  to  with- 
draw such  body  of  lands,  as  might  seem  rea- 
sonably necessary  for  the  satisfaction  of  the 
grant,  had  been  frequently  upheld  by  this 
court.  See  the  long  list  of  cases  cited  in 
the  dissenting  opinion  on  page  159.  There 
is  no  express  prohibition  of  like  action  by 
the  Land  Department  in  respect  to  lands 
within  the  Northern  Pacific  indemnity  lim- 
its, and  the  judgment  was  based  solelv  on 
the  implied  prohibition  above  referred  to. 
The  opinion  of  the  court  rested  mainly  on 
the  rulings  of  the  Land  Pepartment,  as  pri- 
marily  expressed  io  the  opinion  of  Secre- 

I140]tary  Vilas  in  Northern  P.  R,  Co,  v.  •Miller, 
7  Lajid  Dec.  100,  from  whose  opinion  large 
quote tions  were  made,  and  in  respect  to  rul- 
ings of  the  Land  Department  generally,  it 
was  said,  conceding  that  the  question  in- 
volved was  one  of  doubt  (p.  167,  L.  ed.  p. 
472,  Sup.  Ct.  Rep.  p.  315)  : 

"  *It  IS  the  settled  doctrine  of  this  court,' 
as  was  said  in  United  States  v.  Alabama 
Great  Southern  R.  Co,  142  U.  S.  615,  621,  35 
L.  ed.  1134,  1136,12  Sup.  Ct.  Rep.  306, 308, 
'that,  in  case  -of  ambiguity,  the  judicial  de- 
partment will  lean  in  favor  of  a  construc- 
tion given  te  a  stetute  by  the  department 
charged  with  the  execution  of  such  statute, 
and,  if  such  construction  be  acted  upon  for 
a  number  of  years,  will  look  with  disfavor 
upon  any  sudden  change,  whereby  parties' 
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who  have  contracted  with  the  f^ovemment 
upon  the  faith  of  such  construction  may  be 
prejudiced.*  ** 

Turning  to  the  opinion  of  Mr.  Secretory 
Vilas,  we  find  him  saying  (pp.  110,  lll.^ 
113,  119): 

**But  a  peculiarity  in  legislation  of  thi» 
character^  is  found  in  the  (5th  section  of  the 
act,  in  which  a  provision  authorized  the 
"^general  route'  to  be  fixed,  and  required 
lands  to  be  surveyed  for  40  miles  in  width 
on  both  sides  of  the  entire  line  so  fixed,  and 
directed  that  the  odd-numbered  sections- 
granted  by  the  act  should  not  be  liable  to 
sale  or  entry  or  pre-emption  before  or  after 
they  were  surveyed,  except  by  said  com- 
pany. In  the  language  of  the  Supreme 
Court,  in  Hutiz  v.  Northern  P.  R,  Co,  119' 
U.  S.  71,  30  L.  ed.  336,  7  Sup.  Ct.  Rep.  100: 
The  act  of  Congress  not  only  contemplates 
the  filing  by  the  company,  io  the  oflice  of 
the  Commissioner  of  the  General  Land  Of- 
fice, of  a  map  showing  the  definite  location 
of  the  line  of  ito  road,  and  limito  the  grant 
to  such  alternate  odd  sections  as  have  not, 
at  that  time,  been  reserved,  sold,  granted, 
or  otherwise  appropriated,  and  are  free 
from  pre-emption,  grant,  or  other  claims  or 
right,  but  it  also  contemplates  a  prelimi- 
nary designation  of  the  general  route  of  the 
road,  and  the  exclusion  from  sale,  entry,  or 
pre-emption  of  the  adioining  odd  sections 
within  40  miles  on  each  side  until  the  defi- 
nite location  is  made. 

"The  facto  which  have  been  recited  show 
beyond  all  reasonable  question  that  the 
privilege  given  to  the  company  of  fixing, 
first,  a  line  of  general  route,  upon  the  basis 
of  which  the  odd-numbered  sections  within 
40-mile  limito  on  either  side  weone  *to  be[141) 
withdrawn  from  sale  or  entry  or  pre-emp- 
tion before  and  aftor  survey,  was  fully  exer- 
cised by  the  company  in  Washington  torri- 
tory,  from  the  eastern  boundary  to  the 
mouth  of  the  Walla  Walla  river,  and  thence 
along  the  Columbia  to  the  first  range  line 
west  of  the  Willametto  principal  meridian, 
and  thence  north  to  the  international  boun- 
dary, by  ito  filing  and  the  department's  ap* 
proval  of  ito  maps  of  location  on  the  30th 
of  July,  1870.  These  maps  and  the  action 
token  therron  fully  met  every  requirement 
of  the  stotuto  in  that  behalf.  The  com- 
pany, by  resolution,  fixed  this  line  as  th* 
basis  of  withdrawal,  made  ito  formal  re- 
quest that  the  land  should  be  withdrawn 
thereon,  the  line  was  plainly  and  suflSciently 
described,  the  department  accepted  it,  and 
applied  the  stotutory  consequence  by  direct- 
ing the  local  land  officers  in  Washington  tor* 
ritory  to  withdraw  the  odd-numbered  sec- 
tions along  that  line  as  far  north  as  the 
town  of  Steilacoom,  first,  for  a  width  of  20^ 
miles  on  either  side,  and,  later  in  the  same 
year,  within  the  limit  of  an  additional  20 
miles;  and  also  by  increasing  the  minimum, 
price  of  the  even-numbered  sections  withiii> 
the  same  limito  to  $2.50  per  acre.  Thus,, 
the  action  of  the  company  and  of  the  de- 
partment co-operated  to  give  official  deter- 
mination to  the  fact  upon  which  the  stotuto 
became   applicable,   both   to   withdraw   th» 

41» 


141-144 


6nPBEUS  COUBT  OF  THS  UNITED  STATES. 


Oct.  Tbbic, 


^odd-niunbered  sections  and  to  double  the 
nriniiDum  price  of  the  even-numbered  sec- 
tions, and  Doth  effects  were  formally  recog- 
nized and  declared.  It  cannot  be  doubted 
that,  had  no  other  action  been  taken  before 
the  line  of  tiie  road  for  construction  was 
definitely  located,  this  action  in  regard  to 
the  line  of  the  ^neral  route  of  1870  must 
have  remained  continuously  operative  upon 
all  lands  within  the  limit  of  40  miles  on' 
either  side  of  the  line  so  established.  So 
obvious  is  this,  indeed,  that  from  the  mouth 
of  the  Walla  Walla  river,  westwardly  along 
the  Columbia,  that  withdrawal  remains  to 
this  day  obligatory  and  operative  by  ioirc9 
of  the  statute  and  of  that  location.  .  •  . 
By  virtue  of  that  withdrawal  the  odd-num- 
bered sections  within  40  miles  of  all  that 
portion  of  the  route  lying  east  of  the  Go- 
lumbia*  remained  for  nearly  two  years  at 
least  segregated  from  the  public  domain, 
and  all  purchasers  of  the  even-numbered 
f  148]section8  *were  required  to  pay  the  double 
minimum  price  for  the  land  they  bought. 
.  .  .  Having  provided  the  condition  up- 
on which  a  withdrawal  of  the  public  do- 
main should  be  operative  upon  a  prelimi- 
nary general  route  for  the  oenefit.of  this 
company,  without  any  latitude  of  authority 
for  any  other,  the  legislative  will  must  be 
regarded  as  exclusive  of  any  other.  .  .  . 
Thus,  the  meaning  of  the  act  appears  to  he 
that  the  provisional  line  of  general  route 
should,  in  the  first  place,  he  taken  as  the 
line  upon  which  the  grant  was  made,  a/nd^ 
during  the  period  while  no  other  line  was 
fiaed  than  such  line  of  general  route,  the 
lands  in  the  odd-numbered  sections  within 
JfO  miles  should  be  taken  as  the  granted 
lands,  and,  therefore,  they  are  declared  by 
the  statute  to  be  the  'hereby  granted 
lands"     (The  italics  are  mine.) 

Thus  the  court  held  that,  because  Inr  S  6 
the  odd-nu^ibered  sections  were  withdrawn 
from  sale  or  entry,  and  at  the  same  time  it 
was  declared  that  the  homestead  and  pre- 
-emption laws  should  apply  to  all  other 
lands,  there  was  an  implied  prohibition  up- 
on the  Land  Department's  withdrawal  of 
^d-numbered  sections  within  the  indemnity 
limits.  Now  it  is  held  that  the  withdrawal 
directed  by  §  6  and  made  by  the  Secretary 
•of  the  Interior  was  absolutely  meaningless 
•and  secured  nothing  to  the  company.  If 
the  withdrawal  directed  by  fi  6  intended 
nothing,  accomplished  nothing,  it  should 
not  have  been  made  the  basis  for  an  implied 
prohibition  of  the  hitherto  unquestioned 
power  of  the  Land  Department  to  withdraw 
lands  in  indemnity  limits.  There  is  an  in- 
•congruity  in  the  two  decisions  which,  to  my 
mind,  is,  to  use  no  stronger  expression,  both 
sad  and  startling. 

Further,  the  Land  Department  did  in 
fact  withdraw  from  sale  or  entry  all  the 
odd-numbered  sections  within  the  40-milo 
limits  of  the  general  route, — ^and  this  with- 
4lrawal  included  the  tract  in  controversy  as 
well  as  the  other  odd-numbered  sections, — 
and  notice  thereof  was  filed  in  the  local 
land  office,  and  this  many  years  before  the 
plaintiff  in  error  went  upon  the  land.  J^s 
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heretofore  stated,  the  power  of  the  Land  De- 
partment to  withdraw  from  private  entry 
lands  which  it  has  Reason  to  believe  may  be 
necessary  to  satisfy  a  land  grant  has  never 
been  denied.  *lt  is  a  power  which  has  been  [148] 
exercised  again  and  again  from  the  incep- 
tion of  land  grants,  in  one  case  {Woloott 
V.  Des  Moines  Nov.  d  R.  Co.  6  Wall.  681,  18 
L.  ed.  680),  we  sustained  a  withdrawal 
made  by  the  department  beyond  the  real 
terminus  of  the  grant  on  the  ground  that 
there  was  some  doubt  where  the  grant  ter- 
minated, and  therefore  the  department  was 
justified  in  making  the  withdrawal  cover 
any  possible  conclusion  as  to  such  termi- 
nus. There  was  in  the  Northern  Pacific  act 
no  prohibition  on  the  Land  Department's 
exercise  of  this  customary  power.  Indeed, 
as  I  have  shown,  it  was  held  in  Hewitt  v. 
Schultz,  180  U.  S.  139,  45  L.  ed.  463,  21 
Sup.  Ct.  Rep.  309,  that  the  express  direction 
to  withdraw  lands  in  the  place  limits  was 
the  foundation  of  an  implied  prohibition  on 
a  withdrawal  of  lands  within  the  indemnity 
limits.  The  purpose  and  effect  of  a  with- 
drawal are  not  to  vest  any  title  ii>  the  bene- 
ficiary of  the  grant,  but  *to  preserve  the 
lands  from  private  entry  in  order  that  when 
the  time  arrives  the  grantee  may  receive  the 
full  measure  of  its  grant.  As  said  in  Afe- 
notti  v.  Dillon,  167  U.  S.  703,  720,  721,  42 
L.  ed.  333,  339,  17  Sup.  Ct.  Rep.  945,  951: 

*'It  is  true,  as  said  io  many  cases,  that 
the  object  of  an  executive  order  withdraw- 
ing from  pre-emption,  private  entry,  and 
sale  lands  within  the  general  route  of  a 
railroad,  is  to  preserve  the  lands,  unencum- 
bered, until  the  completion  and  acceptance 
of  the  road.  .  .  .  That  order  took  these 
lands  out  of  the  public  domain  as  between 
the  railroad  company  and  individuals,  but 
they  remained  public  lands  under  the  full 
control  of  Congress,  to  be  disposed  of  by  it 
in  its  discretion  at  any  time  before  they  be- 
came the  property  of  the  company  under  an 
accepted  definite  location  of  its  road." 

This  language  was  quoted  with  approval 
in  United  States  v.  Oregon  d  C,  R,  Co,  176 
U.  S.  28,  48,  44  L.  ed.  358,  366,  20  Sup.  Ct. 
Rep.  201. 

Again,  in  Northern  P.  R,  Co.  v.  Musser*^ 
Sauntry  Land,  Logging  d  Mfg,  Co,  168  U. 
S.  604,  607,  42  L.  ed.  596,  597,  18  Sup.  Ct 
Rep.  205,  206,  we  said: 

''The  withdrawal  by  the  Secretary  in  aid 
of  the  grant  to  the  state  of  Wisconsin  was 
valid,  and  operated  to  withdraw  the  odd- 
numbered  sections  within  its  limits  from 
disposal  by  the  land  officers  of  the  govern- 
ment under  the  general  land  laws.  The  act 
of  the  Secretary  was  in  effect  a  reservation." 

And  the  same  doctrine  has  been  affirmed 
in  many  cases. 

'Turning  to  the  rulings  of  the  Land  De-[144] 
partment,  in  Heatetun  v.  8t.  Paul,  M.  d  M, 
R.  Co,  12  Land  Dec.  27,  28,  it  was  said  by 
Secretary  Noble: 

"The  legal  effect  of  the  withdrawal  is  to 
preclude  the  disposal  of  the  land  covered 
thereby  under  any  of  the  land  laws.  In 
other  words,  so  long  as  the  withdrawal  re- 
mains in  force,  the  land  covered  thereby  is 
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•iiDplj  held  for  the  purpose  for  whieh  the 
withdrawal  waa  made." 

And  again,  in  the  same  volume,  in  Re 
Chicago,  8t.  P.  M.  d  0.  R.  Co.  (pp.  259, 
261): 

''In  the  case  of  Riley  v.  Welles  [154  U.  8. 
^78  and  19  L.  ed.  648,  14  Sup.  Ct.  Rep. 
1166],  referred  to  and  quoted  in  the  Shire 
Case  [10  Land  Dec.  85],  it  was  said  by  the 
Supreme  *Court  that  settlement  upon  and 
possession  of  land  within  the  limits  of  an 
«xecutiTe  withdrawal  were  'without  right,' 
and  that  the  subsequent  recognition  by  the 
land  oflksers  <A  such  settlement  and  posses- 
aion,  and  the  permission  to  the  party  to 
make  proof  and  entry  under  the  pre-emp- 
tion law,  and  the  issuing  patent  'were  acts 
in  Tiolatioo  of  law  and  void.'  This  case  of 
Riley  v.  Welles  has  never  been  overruled  or 
modified,  but  has  been  referred  to  and  ap- 
proved in  a  number  of  the  decisions  of  the 
Supreme  Court,  and  must  therefore  be  ac- 
cepted as  expressing  the  opinion  of  that 
tribunal  as  to  the  absolute  invalidity  of  set- 
tlements upon  lands  withdrawn  by  executive 
order." 

In  Re  Bans  Oleson,  28  Land  Dec.  25,  31, 
Secretary  Bliss  thus  defined  the  word  "with- 
drawal:" 

"In  the  nomenclature  of  the  public  land 
laws  the  word  'withdrawal'  is  cenerall^ 
used  to  denote  an  order  issued  by  tne  Presi- 
dent, Secretary  ol  the  Interior,  Commission- 
er of  the  General  Land  Office,  or  other  prop- 
er ofllcer,  whereby  public  lands  are  withheld 
from  sale  and  entry  under  the  general  land 
laws,  in  order  that  presently  or  ultimately 
they  may  be  applied  to  some  designated 
public  use,  or  disposed  of  in  some  special 
way.  Sometimes  tnese  orders  are  not  made 
nntil  there  is  an  immediate  necessity  there- 
for, but  more  frequently  the  necessity  for 
their  making  is  anticipated." 

And  in  the  same  volume  {Inman  v. 
yorthem  P.  R,  Co,)  the  same  Secretary 
uses  this  language  (pp.  95,  100) : 

"From  the  authorities  cited  the  following 
[145]  rules  are  clearly  *deducible:  First.  Subject 
only  to  the  control  and  power  of  disposition 
remaining  in  Congress,  an  anticipatory 
withdrawal,  whether  legislative  or  execu- 
tive, during  the  time  it  remains  in  force, 
withholds  Uie  lands  embraced  therein  from 
other  appropriation  or  disposition,  and  pre- 
vents the  acquisition  of  any  legal  or  equit- 
able title  or  right  1^  settlement  or  entry  in 
violation  of  such  withdrawal." 

Similar  declarations  may  be  found  in  al- 
most every  volume  of  the  Land  Decisions. 

In  the  execution  of  this  Northern  Pacific 
land  grant  many  withdrawals  were  made  as 
called  for  from  time  to  time  along  the  line 
of  general  route,  and  the  Land  Department 
has  uniformly  recognized  the  validity  and 
effect  of  such  withdrawals.  In  Northern  P. 
R.  Co,  V.  Vressey,  2  Land  Dec.  551,  it  ap- 
peared that  Pressey  settled  upon  a  tract 
within  40  miles  of  the  line  of  general  route ; 
that  the  lands  at  the  time  of  his  settlement 
were  unsurveyed;  that  after  survey  he 
made  application  for  a  homestead  entry,  and 
it  was  held  that  he  acquired  no  rights  by 
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his  settlement,  inasmuch  ma  the  land  had 
been  withdrawn  by  ot^er  ci  the  Land  De- 
partment, Secretary  Teller  saying  (p.  553) : 

"The  settlement  by  Pressey  upon  the  odd 
section  was  clearly  in  violation  of  the  order 
of  withdrawal,  and  he  could  acquire  no 
rights  or  equities  under  such  a  settlement." 

In  tJorthem  P.  R,  Co.  y.  MiUer,  7  Land 
Dec.  100,  a  case  in  which  the  implied  pro- 
hibition of  the  withdrawal  of  indemnity 
lands  was  first  distinctly  decided  in  the 
Land  Department,  Secretary  Vilas  said  (p. 
110)  in  reference  to  the  withdrawal  of 
lands  within  the  place  limits  of  the  line  of 
general  route: 

'Thus  the  action  of  the  company  and  of 
the  department  co-operated  to  give  official 
determination  to  the  fact  upon  whieh  the 
statute  became  applicable,  both  to  withdraw 
the  odd-numbered  sections  and  to  double  the 
minimum  price  of  the  even-numbered  sec- 
tions, and  both  effects  were  formally  recog- 
nized and  declared.  It  cannot  be  doubted 
that,  had  no  other  action  been  taken  before 
the  line  of  the  road  for  construction  was 
definitely  located,  this  action  in  regard  to 
the  line  of  the  general  route  of  1870  must 
have  remained  continuously  operative  upon 
all  *lands  within  the  limit  of  40  miles  on  [146} 
either  side  of  the  line  so  established.  So 
obvious  is  this,  indeed,  that  from  the  mouth 
of  the  Walla  Walla  river,  westwardly  along 
the  Columbia,  that  withdrawal  remains  to 
this  day  obligatory  and  operative  by  force 
of  the  statute  and  of  that  location. 

"If  authority  be  wanting  to  so  manifest 
a  proposition,  it  is  found  in  the  following 
language  of  the  Supreme  Ck>urt  in  the  case 
already  referred  to?' 

In  McClure  v.  Northem  P,  R.  Co,  9  Land 
Dec.  155,  in  an  opinion  by  Secretary  Noble, 
it  was  held  that,  "when  the  map  of  general 
route  was  filed,  the  withdrawal  thereunder 
became  at  once  effective,  and  reserved  from 
general  disposal  the  odd-numbered  sections 
embraced  therein." 

In  Northern  P.  R.  Co.  v.  Collins,  14  Land 
Dec.  484,  it  was  again  decided  by  the  same 
secretary  that  "lands  withdrawn  for  the 
benefit  of  said  grant  are  not  subject  to  set- 
tlement." 

In  Central  P.  R,  Co.  v.  Beck,  19  Land 
Dec.  100,  which  was  also  a  settlement  upon 
unsurveyed  land  within  the  place  limits  of 
the  general  route  of  the  road,  and  in  wliich 
a  withdrawal  had  been  ordered  in  accord- 
ance with  the  provisions  of  the  act  making 
the  grant,  Secretary  Smith,  sustaining  the 
title  of  the  railroad  company,  said  (p. 
103): 

"I  am  clearly  of  the  opinion  that,  after 
the  withdrawal  made  upon  the  map  of  gen- 
eral route,  no  rights  could  be  acquired  ad- 
verse to  the  company  by  settlement  upon 
the  land,  and  that  a  settlement  so  made, 
even  though  it  existed  at  the  date  of  the  fil- 
ing of  the  map  of  definite  location,  would 
not  serve  to  except  the  land  settled  upon 
from  the  operation  of  the  grant  to  said  com- 
pany." 

In  the  very  last  volume  of  the  Land  Deci- 
sions  (voL  30,  p.  247),  in  respect  to  the 
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Semthem  Pacific  Railroad  Company,  whose 
panting  act  contained  a  eimilar  provision 
m  reference  to  withdrawal  on  the  filing  of 
a  map  of  general  route,  it  was  said  by  Sec- 
retary Hitchcock  (p.  249) : 

''As  between  individual  claimants  and  the 
company  no  claim  could  be  predicated  upon 
settlement  or  entry  made  after  the  filing  of 
the  map  of  seneral  route,  and  as  against 
[147]  such  claims  *^the  grant  in  effect  was  opera- 
tive from  April  3,  1871,  the  date  upon 
which  the  map  of  general  route  was  fileci." 

So  that  from  the  beginning  until  the  pres- 
ent time  in  construing  this  grant  and  others 
containing  like  provision  there  has  been  an 
unbroken  line  of  decisions  in  the  Land  De- 
partment to  the  effect  that  a  withdrawal 
made  on  the  filing  of  the  map  of  general 
route  prevents  any  private  claims  attaching 
to  the  odd-numbered  sections  of  land;  and 
this  whether  the  lands  were  surveyed  or  un- 
survcyed.  Indeed,  when  Congress  in  the  6th 
section  expressly  declared  that  the  lands 
''shall  not  be  liable  to  sale  or  entry  or  pre- 
emption before  or  after  they  are  surveyed,*" 
it  would  seem  as  though  it  had  made  every 
provision  which  language  was  capable  of  ex- 
pressing to  reserve  from  private  entry  for 
the  benefit  of  the  railroad  company  all  odd- 
numbered  sections,  surveyed  or  unsurveyed, 
within  the  place  limits  of  the  line  of  gen- 
eral rout«. 

I  have  already  quoted  from  Hewitt  v. 
Bchultz  in  reference  to  the  duty  of  follow- 
ing, in  case-  of  ambiguity,  the  construction 
given  to  a  statute  by  the  department 
charged  with  the  execution  of  such  statute. 
That  doctrine  was  there  applied  although  it 
appeared  that  the  practice  of  the  depart- 
ment during  the  building  of  the  railroad 
had  been  one  way  and  only  changed  after 
its  completion,  and  the  latter  construction 
was  upheld  by  this  court  as  the  ruling  of 
the  department.  It  was  said  (p.*  156,  L.  ed. 
p.  472,  Sup.  Ct.  Rep.  p.  315) : 

"It  was  admitted  at  the  hearing  that  the 
construction  of  the  Northern  Pacific  act  of 
1864  announced  by  Secretary  Vilas  had  been 
adhered  to  in  the  administration  of  the  pub- 
lic lands  by  the  Land  Department.  We  are 
n€tw  asked  to  overthrow  that  construction  by 
holding  that  it  was  competent  for  the  Land 
Department,  immediately  upon  the  definite 
location  of  the  line  of  the  railroad,  to  with- 
draw from  the  settlement  laws  all  the  odd- 
numbered  sections  within  the  indemnity 
limits  as  defined  b^  the  act  of  Congress.  If 
this  were  done  it  is  to  be  apprehended  that 
ffreat,  if  not  endless,  confusion  would  ensue 
m  the  administration  of  the  public  lands, 
and  that  the  rights  of  a  vast  number  of  peo- 
ple who  have  acquired  homes  under  the  pre- 
emption and  homestead  laws,  in  reliance  up- 
on the  ruling  of  Secretary  Vilas  and  his  suc- 
cessors in  omce,  would  be  destroyed." 
[148]  *Now  we  have  a  case  in  which  the  ruling 
of  the  department  ha3  been  undianged  from 
the  commencement  to  the  present  time, — a 
ruling  which  Secretary  Vilas  in  7  Land  Dec. 
supra,  called  "so  manifest  a  proposition,'* 
and  it  is  wholly  disregarded.  The  recent 
and  temporary  ruling  of  the  Land  Depart- 
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ment  was  in  the  former  case  sustained  in  or- 
der, as  was  said,  to  protect  the  settler.  Here 
the  continuous  practice  of  the  department  is 
disregarded,  and  the  patent  issued  by  it  to 
the  railroad  company  is  overthrown. 

Still. again,  the  company,  by  reason  of  |  6, 
believing  that  a  withdrawal  was  to  be  made 
which  should  operate  to  its  benefit,  filed  a 
map  of  general  route,  and  a  withdrawal  waa 
made  of  the  odd-numbered  sections  of  land. 
It  is  now  held  that  such  withdi^wal  did  not 
withdraw  the  odd-numbered  sections  from 
entry  and  sale,  but  they  remained  still  open 
to  entry  or  purchase  under  the  land  laws. 
If  that  be  the  true  construction,  it  follows 
that,  whereas,  if  the  company  had  filed  na 
map  of  general  route,  no  one  would  know 
where  its  line  of  road  was  to  be  until  after 
it  filed  the  map  of  definite  location,  and  then 
the  title  would  attach  to  all  odd-numbered 
sections  not  burdened  with  existing  claims. 
But  by  filing  the  map  of  general  route,  as  it 
did  eleven  years  before  filing  the  map  of  defi- 
nite location,  it  notified  everybody  of  the 
proposed  route,  and  so  all  settlers  could  take 
advantage  of  that  knowledge  and  enter  the 
odd-numbered  sections  contiguous  thereto. 
Having  this  knowledge  of  where  the  line  was 
to  be  located,  of  course  settlers  would  com^ 
as  near  to  that  line  as  possible,  in  order  to 
take  advantage  of  the  increased  value  com- 
ing from  the  construction  of  the  road,  and  so 
taking  advantage  of  the  notice  given  would 
deplete  the  grant  of  lands  which  Congress 
had  intended  for  the  benefit  of  the  company. 

But  this  question  has  been  definitely  de- 
cided by  this  court.  Buttz  v.  Northern  P. 
R,  Co,  1 19  U.  S.  55,  30  L.  ed.  330,  7  Sup-  Ct. 
Rep.  100.  That  was  an  action  brought  by 
the  railroad  company  for  the  possession  of  a 
tract  of  land  within  40  miles  of  the  general 
route  as  also  of  the  line  of  definite  location 
of  plaintiff's  road.  The  defendant  entered 
upon  the  land  in  October,  1871,  he  at  the 
time  possessing  all  the  qualifications  of  a 
pre-emptor  and  intending  *to  obtain  title  by  [140] 
pre-emption.  At  that  time  the  tract  was, 
with  others,  in  the  occupation  of  the  Sioux 
Indians.  An  agreement  for  the  surrender 
by  the  Indians  of  all  their  rights  was  ratified 
on  May  19,  1873.  On  May  26,  1873,  the  com- 
pany filed  in  the  Land  Department  its  map 
of  definite  location.  The  defendant  was 
therefore  in  occupation  of  the  tract  with  in- 
tent to  pre-empt  it  for  seven  days  after  the 
rights  of  the  Indians  had  ceased  and  before 
the  filing  of  the  map  of  definite  location.  So 
if  the  opinion  of  the  court  now  announced 
had  prevailed  the  defendant  was  entitled  to 
hold  that  tract  as  against  the  company.  On 
the  nth  of  August,  1873,*  he  presented  him 
application  for  entry,  which  was  refused, 
and  refused  because  it  was  within  the  40* 
mile  limit,  as  shown  by  a  map  of  general 
route  filed  on  February  21,  1872.  This  pre- 
sents the  precise  question  here  involved. 
The  unanimous  opinion  of  the  court  sus- 
tained the  action  of  the  Land  Department  in 
refusing  defendant's  application  to  enter» 
and  confirmed  the  title  of  the  railroad  com- 
pany.   In  the  course  of  the  opinion,  by  Mr» 
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Justice  Field,  it  was  said  (p.  72,  L.  ed.  p. 
336,  Sup.  Ct.  Rep.  p.  108) : 

"When  the  general  route  of  the  road  is 
thus  fixed  in  good  faith,  and  information 
thereof  given  to  the  Land  Department  by 
filing  the  map  thereof  with  the  Commission- 
er of  the  General  Land  Office,  or  the  Secre- 
tary of  the  Interior,  the  law  withdraws  from 
sale  or  pre-emption  the  odd  sections  to  the 
extent  of  40  miles  on  each  side.  The  object 
of  the  law  in  this  particular  is  plain;  it  is 
to  preserve  the  land  for  the  company  to 
which,  in  aid  of  the  construction  of  the 
road,  it  is  granted.  .  .  .  Nor  is  there 
anything  inconsistent  with  this  view  of  the 
Gth  section  as  to  the  general  route,  in  the 
clause  in  the  3d  section  making  the  grant 
operative  only  upon  such  odd  sections  as 
have  not  been  reserved,  sold,  granted,  or 
otherwise  appropriated,  and  to  which  pre- 
emption and  other  rights  and  claims  have 
not  attached,  when  a  map  of  the  definite 
location  has  been  filed.  The  3d  section  does 
not  embrace  sales  and  pre-emptions  in  cases 
where  the  6th  section,  declares  that  the  land 
shall  not  be  subject  to  sale  or  pre-emption. 
The  two  sections  must  be  so  construed  as 
to  give  effect  to  both,  if  that  be  practicable." 

This  decision,  rendered  seventeen  yearn 
[160]ago,  has  never  hitherto  *been*overruledL  It 
was  reaffirmed  in  8t,  Paul  d  P.  R,  Co,  v. 
Northern  P.  R,  Co,  139  U.  S.  1,  17,  18,  36 
L.  ed.  77,  84,  11  Sup.  Ct.  Rep.  389,  394,  396, 
in  which,  speaking  for  a  unanimous  court, 
Mr.  Justice  Field  said: 

*' Resides  the  withdrawal  made  by  the 
Secretary  of  the  Interior  of  lands  \nthin 
the  40-mile  limit,  on  the  13th  of  August, 
1870,  preserved  the  lands  for  the  benefit  of 
the  Northern  Pacific  railroad  from  the  oper- 
ation of  any  subsequent  grants  to  other 
companies  not  specifically  declared  to  cover 
the  premises.  The  Northern  Pacific  act  di- 
rected that  the  President  should  cause  the 
lands  to  be  surveyed  40  miles  in  width  on 
both  sides  of  the  entire  line  of  the  road, 
after  the  general  route  should  be  fixed  and 
as  fast  as  might  be  required  by  the  con- 
struction of  the  road,  and  provided  that  the 
odd  sections  of  lands  granted  should'  not  be 
liable  to  sale,  entry,  or  pre-emption  before 
or  after  they  were  surveyed,  except  by  the 
company.  They  were  therefore  excepted  by 
that  legislation  from  grants,  independently 
of  the  withdrawal  by  the  Secretary  of  the 
Interior.  His  action  in  formally  announ- 
cing their  withdrawal  was  only  giving  pub- 
licity to  what  the  law  itself  declared.  The 
object  of  the  withdrawal  was  to  preserve 
the  land  imencurobered  until  thB  completion 
and  acceptance  of  the  road.  .  .  .  After 
such  withdrawal  no  interest  in  the  lands 
granted  can  be  acquired,  against  the  rights 
of  the  company,  except  by  special  legisla- 
tive declaration,  nor,  indeed,  in  the  absence 
of  its  announcefaient,  after  the  general  route 
is  fixed." 

In  the  opinion  of  the  majority  some  later 
cases  are  referred  to  which  are  said  to  qual- 
ify the  decision  in  Buttg  v.  Northern  A  R. 
Co,  But  even  the  slightest  attention  to 
what  was  decided  in  those  cases  shows  that 
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in  no  manner  do  the;^  qualify  or  limit  that 
decision  so  far  as  it  affects^ the  present 
question.  Before  noticing  thosie  cases  it  ia- 
well  to  consider  what  was  the  purpose  and. 
effect  of  §  6.  It  was  not  a  granting  section.. 
It  did  no^  purport  to  give  title  to  anything: 
to  the  company.  Its  whole  scope  and  ef- 
fect was  to  withdraw  from  sale,  entry,  or 
pre-emption  the  odd-numbered  sections  io 
order  that  when  the  company  filed  its  map 
of  definite  location  it  might  secure  those 
odd-numbered  sections.  The  grant  was 
*made  only  by  8  3  and  attached  to  particular  [151 J 
lands  when  the  map  of  definite  location  wa» 
filed,  but  the  proposition  laid  down  in  the- 
Buttz  Case — and  the  proposition  I  am  con- 
tending  for  here — is  that  this  plaintiff  itt 
error  could  acquire  nothing  by  his  entnr 
upon  an  odd-numbered  section  after  the  fil- 
ing of  the  map  of  general  route  and  the 
withdrawal;  that  the  tract  was  therefore 
free  from  a  claim  of  any  kind  when  the  mai> 
of  definite  location  was  filed,  and  so  ther^ 
was  nothing  to  prevent  the  railroad  com- 
pany from  receiving  title. 

Now  the  cases  referred  to  are  8t.  Paul  S 
P,  R.  Co,  v.  Northern  P,  R.  Co,  139  U.  S.  1,. 
35  L.  ed.  77,  11  Sup.  Ct.  Rep.  389;  United 
States  V.  Northern  P,  R,  Co,  152  U.  S.  284, 
38  L.  ed.  443,  14  Sup.  Ct.  Rep.  598;  North- 
ern P,  R,  Co.  V.  Sanders,  166  U.  S.  620,  41 
I^  ed.  1139,  17  Sup.  Ct.  Rep.  671;  McnottP 
V.  Dillon,  167  U.  S.  703,  42  L.  ed.  333,  IT 
Sup.  Ct.  Rep.  945;  United  States  v.  Oregof¥ 
ds  0.  R,  Co,  176  U.  S.  28,  44  L.  ed.  358,  20 
Sup.  Ct.  Rep.  261;  Wilcox  v.  Eastern  Ore- 
gon Land  Co,  176  U.  S.  651,  44  L.  ed.  368,. 
20  Sup.  Ct.  Rep.  269,  and  Messinger  y» 
Eastern  Oregon  Land  Co,  176  U.  S.  68,  44 
L.  ed.  370,  20  Sup.  Ct.  Rep.  271.  After 
quoting  from  the  opinions  in  some, — the^ 
court  sums  up  by  sayin^g:  "The  cases  above 
cited  definitely  determine  that  the  railroad 
company  acquired  no  vested  interest  in  any 
particular  section  of  land  until  after  a  defi* 
nite  location  was  shown  by  an  accepted  map 
of  its  line.'"  This  is  a  proposition  among  the 
A,  B,  C's  of  public  land  law  and  needed  no 
authorities  in  support  thereof.  But  that 
proposition  throws  no  li^ht  on  the  <^ucstioD 
as  to  the  scope  of  the  withdrawal  given  by 
§  6,  and  when  the  cases  themselves  are  re- 
ferred to  not  one  of  them  confiicts  with  the 
proposition  I  have  heretofore  laid  down.  1 
have  already  shown  what  was  decided  in 
8t.  Paul  d  P,  R.  Co,  V.  Northern  P.  R.  Co. 
and  need  not  repeat.  In  United  States  ▼» 
Northern  P,  R,  Co,  it  appeared  that  the 
Northern  Pacific  Railroad  Company  had  at- 
tempted to  locate  a  line  from  Portland  di- 
rectly north  to  Puget  sound,  and  in  186(^ 
had  filed  a  map  of  the  general  route  thereof. 
Such  a  line  was  not  within  the  authority 
granted  by  the  act  of  Congress  incorporat- 
ing the  Northern  Pacific  Railroad  Company.. 
On  May  4,  1870,  Concrress  made  a  land  grant 
to  the  Oregon  Central  Railroad  Company 
which  included  some  of  the  lands  within  the 
40-mile  limits  of  the  above-mentioned  gen- 
eral route.  On  May  31,  1870,  and  twenty- 
seven  days  after  the  grant  to  the  Oregon 
Central  Railroad  ^Company,  Congress  paMed[158S 
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jm  act  which  authorized  the  Northern  Pacific 
company  to  construct  a  line  from  Portland 
to  Puget  Boiind,  with  the  privileges  and 
grants  provided  for  in  the  original  act  of 
incorpcnration,  and  it  was  held  that  the 
rights  of  the  Or^on  Central  Railroad  Com- 
pany antedated  and  were  superior  to  those 
•of  the  Northern  Pacific.  First -in  time,  first 
in  right,  is  as  tp  lands  within  place  limits 
the  settled  rule  of  railroad  land  grants. 
What  possible  bearing  this  decision  can 
have  upon  the  case  before  us  it  f^  hard  to 
conceive.  In  Northern  P.  R,  Co,  v.  Sanders 
the  lands  in  controversy  were  claimed  as 
mineral  lands,  and  applications  for  entry 
of  them  as  such  were  pending  in  the  Land 
Department.  The  court  had  held  in  Barden 
▼.  Northern  P.  R,  Co.  164  U.  S.  288,  38  L. 
ed.  99^,  14  Sup.  Ct.  Rep.  1030,  that  mineral 
lands  did  not  pass  under  the  grant  to  the 
railroad  company,  and  that  whether  they 
were  known  or  not  known  to  be  mineral 
lands  at  the  time  of  the  filing  of  the  map 
of  definite  location  was  immaterial.  Of 
course,  it  followed  that  whether  they  were 
known  or  not  known  at  the  time  of  the  fil* 
ing  of  the  map  of  the  general  route  was  also 
immaterial.  The  lands  were  of  such  a  char- 
acter as  could  not  in  any  event  pass  to  the 
railroad  company  any  more  than  the  even- 
numbered  sections.  They  were  not  with- 
drawn by  filing  the  map  of  general  route; 
they  did  not  pass  by  filing  the  map  of  defi- 
nite location.  The  four  remaining  cases  all 
proceeded  upon  the  one  proposition  that  the 
mere  filing  of  the  map  of  general  route  does 
not  preclude  Congress  from  making  subse- 
quently thereto  and  prior  to  the  filing  of  the 
map  of  definite  location — ^that  is,  prior  to  the 
time  when  title  vested  in  the  company — any 
other  specific  grant  of  the  reserved  lands. 
In  other  words,  until  the  proposed  grantee 
shall  have  done  all  that  is  necessary  to  vest 
title  in  it,  there  remains  in  (jongress  the 
power  to  make  other  disposition  of  the 
lands.  But  this  was  no  new  doctrine  in  the 
public  land  law.  It  was  laid  down  in  Fris- 
hie  v.  Whitney,  9  Wall.  187,  19  L.  ed.  668; 
in  the  well-known  Yoaemite  Valley  Case,  15 
Wall.  77,  sub  nom,  Hutchings  v.  Low,  21 
L.  ed.  82;  and  has  been  followed  in  many 
cases  since.  Of  course,  Confess  could,  at 
any  time  before  the  filing  of  the  map  of  defi- 
nite-location and  while  the  title  of  the  com- 
(153]pany  was  still  inchoate,  reserve  any  *of  the 
lands  for  military  or  other  purposes,  or 
make  a  specific  grant  of  them  to  individu- 
als or  corporations.  But,  as  said  in  8t. 
Paul  d  P,  R,  Co,  V.  Northern  P.  R,  Co.  139 
U.  S.  1,  35  L.  ed.  77,  11  Sup.  Ct.  Rep.  389, 
"after  such  withdrawal  no  interest  in  the 
lands  granted  can  be  acquired  against  the 
rights  of  the  company,  except  by  special 
legislative  declaration,"  and  in  this  case 
there  has  been  no  such  legislative  declara- 
tion. 

But  it  is  said  that  the  case  of  the  plain- 
tiff in  error  is  "placed  on  impregnable 
ground  by  the  act  of  May  14,  1880  (chap. 
89  [21  Stat,  at  L.  140,  U.  S.  Corap.  Stat. 
IftOl,  p.  1392])."  I  pass  the  proposition 
that  this  is  a  general  act  for  the  relief  of 
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settlers  on  public  lands  and  the  familiar 
doctrine  that  a  general  law  passed  after  a 
special  act  does  not  interfere  with  the  pro- 
visions of  that  act,  provided  there  is  room 
for  the  operation  of  both,  and  there  is  am- 
ple room  for  the  operation  of  this  act  on 
public  lands  generally  without  interfering 
with  the  special  provisions  made  in  the 
Northern  Pacific  grant.  But  the  act  itself 
has  no  force  whatever  as  applied  to  the 
present  question.  The  provision  is  that  one 
who  is  a  settler  on  any  of  the  public  lands 
of  the  United  States  '*with  the  mtention  of 
claiming  the  same  under  the  homestead  laws, 
shall  be  allowed  the  same  time  to  file  his 
homestead  application  and  perfect  his  origi- 
nal entry  in  the  United  States  Land  Office  as 
is  now  allowed  to  settlers  under  the  pre- 
emption laws  to  put  their  claims  on  record,' 
and  his  right  shall  relate  back  to  the  date 
of  settlement,  the  same  as  if  he  had  settled 
under  the  pre-emption  lawsw"  If  we  turn 
to  the  pre-emption  law  we  find  (Rev.  Stat. 
§  2264)  that  a  person  intending  to  pre- 
empt shall,  "within  thirty  days  after  the 
date  of  such  settlement,  file  with  the  regis- 
ter of  the  proper  district  a  written  state- 
ment." That  is,  the  pre-emptioner  had  thir- 
ty days  after  settlement  within  which  to 
make  his  entry,  while  when  we  turn  to  the 
homestead  law  (Rev.  Stat.  S  2290)  we  find 
that  a  party  seeking,  to  homestead /'shall, 
upon  application  to  the  register  of  the  land 
office  in  which  he  is  about  to  make  sucli  en- 
try, make  afiidavit  .  .  .  that  his  entry 
is  made  for  the  purpose  of  actual  settlement 
and  cultivation."  In  other  words,  his  right 
is  initiated  by  the  application  to  enter,  and 
does  not  relate  back  to  any  settlement,  and 
this  stetute  simply  gives  him  a  right  of 
thirty  days'  occupancy  before  *making  his [154] 
application  to  enter.  How  such  a  statute, 
equalizing  the  rights  of  one  seeking  to  make 
n  homestead  entry  with  those  of  one  seek- 
ing to  make  pre.-emption,  can  have  any  per- 
tinency to  the  question  before  us,  passes  my 
comprehension. 

Again,  several  pages  of  the  opinion  are 
taken  up  with  references  to  quotations  from 
opinions  in  the  Land  Department  as  to  the 
meanin«:  of  the  term  "occupied  by  homestead 
settlers."  Here,  again,  I  am  unable  to  see 
the  pertinency  of  these  references.  If  there 
had  been  no  withdrawal,  and  the  question 
arose  as  to  the  effect  of  plaintiff  in  error's 
occupancy  of  the  land  as  against  the  rights 
of  the  company  obtained  by  the  map  of  defi- 
nite location,  these  authorities  might  he 
worth  considering,  but  they  throw  no  light 
upon  the  effect  of  the  withdrawal,  which  is 
the  question  before  us. 

The  fact  that  this  tract  was  not  surveyed 
at  the  time  the  plaintiff  in  error  entered  up- 
on it,  nor  until  after  the  completion  of  the 
road,  is  immaterial.  By  the  terms  of  8  6 
the  prohibition  against  sale^  entry,  or  pre- 
emption extended  to  lands  "before  or  after 
they  are  sur>'cyed."  Reference  is  made  to 
several  cases  in  which  we  held  that  the 
rights  of  a  settler  were  not  lost  by  the  fail- 
ure of  the  government  to  make  a  survey 
prior  to  his  occupation.    But  those  decS-        i 
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flions  were  to  the  effect  that  the  settler  loses 
nothing  by  the  neglect  of  the  governmeiit. 
Here  it  is  held  that  he  gains  something.  If 
the  survey  had  been  completed  before  he 
commenced  his  occupation,  and  he  could  not 
then  enter  an  odd-numbered  section,  surely 
he  could  not,  in  face  of  the  prohibition  of 
the  section,  enter  the  land  after  it  had  been 
■urv^ed.  If,  instead  of  going  upon  lands 
that  had  been  surveyed,  the  settler  chose  to 
go  into  unaurveyed  territory,  he  took  his 
chances  of  placing  his  improvements  upon 
an  odd  or  even-numbered  section.  If  he 
placed  them  upon  what  proved  to  be  an  odd- 
numbered  section,  he  acquired  no  right  as 
against  the  grant  to  the  company.  If  he 
put  them  on  what  proved  to  be  an  even- 
numbered  section,  he  would  be  compelled  to 
pay  the  government  double  price.  In  the 
latter  event  does  anyone  for  a  moment  sup- 
pose that  it  would  be  an  answer  to  the  die- 
mand  for  a  double  price  that  the  govern- 
ment had  failed  to  make  a  survey  before  he 
[155]  chose  to  occupy  the  land  and  make  *im- 
provements  thereon  ?  The  construction  placed 
by  tiie  majority,  not  only  takes  from  the 
railroad  company  the  land  which  was  granted 
to  it,  but  deprived  the  government  of  that 
which  it  intended  to  obtain*  a  double  price 
for  the  lands  it  reserved  for  sale. 

Finally,  I  may  say  this  decision  clouds 
the  title  to  all  the  lands  granted  to  the  rail- 
road company.  At  the  time  the  map  of  defi- 
nite location  ^«is  filed,  as  well  as  at  the 
time  the  road  was  completed,  there  was  not 
on  the  records  of  the  Land  Department  a 
single  word  or  mark  which  indicated  to  any- 
body that  plaintiff  in  error  was  on  the  land 
or  claiming  it,  or  that  the  title  of  the  rail- 
road company  was  other  than  perfect.  But 
because  plaintiff  in  error  was  on  the  land  it 
is  held  that  the  patent  of  the  government 
to  the  railroad  company  conveyed  to  it  no 
title,  and  that  this  occupant  by  parol  testi- 
mony may  show  the  fact  of  his  occupancy 
and  overthrow  the  record  title.  Yet  this 
court  unanimously  held  in  Northern  P,  R, 
Co,  V.  Colbumt  164  U.  S.  383,  41  L.  ed.  479, 
17  Sup.  Ct.  Rep.  98,  that  mere  occupation, 
unaccompanied  by  the  filing  of  a  claim  in 
the  land  office,  did  not  exclude  a  tract  from 
the  operation  of  the  land  snrant.  And  that 
there  was  no  oversight  or  lack  of  attention 
to  this  particular  matter  is  shown  by  the 
fact  that  the  United  States  prcnnptly  filed 
a  brief  of  thirty-six  pages,  quoting  the  prin- 
cipal land  decisions  referred  to  in  the  opin- 
ion of  the  majority,  and  asked  the  court  to 
reconsider  its  decision,  which  application 
was  denied  without  dissent.  Indeea,  as  ap- 
pears from  the  authorities  cited  in  that 
opinion,  the  conclusion  was  in  accord  with 
prior  rulings,  to  the  effect  that  there  must 
be  something  of  record  in  the  Land  Depart- 
ment to  support  the  contention  of  an  ad- 
verse right.  That  unanimous  opinion  of  the 
court  is  put  one  side  by  the  assertion  that 
the  land  there  in  controversy  had  been  sur- 
veyed, while  in  this  it  had  not  been.  No 
distinction  was  made  in  the  discussion  be- 
tween surveyed  and  unsurveyed  lands,  no 
suggestion  that  it  effected  the  question  in 
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the  slightest  degree,  and,  as  we  have  seen, 
the  prohibition  against  sale,  entry,  or  pre- 
emption in  §  6  extended  to  lands  unsurveyed 
as  well  as  surveyed.  How  cun  one  say  in 
respect  to  any  tract  claimed  by  the  railroad 
compaz^  that  it  was  not  at  the  time  of  the 
filing  of  the  map  of  definite  ^location  in  the[158| 
occupation  of  someone  intending  to  pre- 
empt or  homestead  it?  If  such  occupation 
is  sulficient  to  avoid  the  patent  of  the 
United  States,  has  the  company  mire  title 
to  any  lands? 

I  think  the  judgment  ought  to  be  «!• 
firmed. 


ANDREW  W.  SMYTHE,  William  H. 
Byrnes,  Administrator  of  the  Suocesaioa 
of  Edward  Conery^  Deceased,  et  oJ.,  Plff9* 
in  Err,, 

V, 

UNITED  STATES. 

(See  8.  C.  Reporter's  ed.  15(m88.) 

6ffioial  bond — of  tuperintendent  of  Mint 
— destruction  of  Treasury  notea  by  fire-^ 
measure  of  damages— form  of  judgment. 

1.  The  destrnctlon  of  moneys  In  the  custody  of 
the  ffupcrintendent  of  the  Mint  at  New  Or- 
leans by  a  fire  occurring  without  his  fault 
or  negligence  Is  no  defense  to  a  suit  upon,  his 
official  bond,  conditioned  for  the  faithful  dis- 
charge of  his  duties  according  to  the  laws  of 
the  United  States,  which  require  him  safely 
to  kee|;>  such  moneys  as  come  to  his  hands  by 
virtue  of  his  oflloe. 

2.  The  amount  of  Treasury  notes  charred  by 
Are,  but  in  condition  to  be  identified  as  to 
amount  and  date  of  Issue,  cannot  be  allowed 
as  a  credit  In  a  suit  on  the  official  t>ond  of 
the  superintendent  of  the  Mint  at  New  Or- 
leans to  recover  the  amount  of  a  shortage  In 
his  acoouots,  where  no  claim  for  such  credit 
was  first  presented  to  the  accounting  officers 
of  the  Treasury,  as  Is  required  by  U.  S.  Re^. 
Stat.  II  051,  057  (U.  S.  Comp.  Stat.  1001, 
pp.  606,  608),  In  order  to  make  a  dalm  for  a 
credit  available  on  the  trial. 

8.  The  face  value  of  Treasury  notes  destroyed 
by  fire  while  In  the  custody  of  the  superin- 
tendent of  the  Mint  at  New  Orleans,  and  not 
the  cost  to  the  United  States  government  of 
Issuing  new  notes.  Is  the  measure  of  dam- 
ages In  an  action  on  his  official  bond,  condi- 
tioned for  the  safe  keeping  of  the  moneys  In 
his  custody,  to  recover  the  amount  of  a  short- 
age In  his  accounts  caused  by  the  destruction 
of  such  notes. 

4.  The  sureties  on  the  bond  of  the  superintend- 
ent of  the  Mint  at  New  Orleans,  conditioned 
for  the  faithful  discharge  of  his  duties  ac- 
cording to  the  laws  of  the  United  States* 
must  be  deemed  to  have  signed  It  In  view  of 
the  requirement  of  U.  8.  Rev.  Stat.  |  8624 
(U.  S.  Comp.  Stat.  1001,  p.  2418),  that  In- 
terest on  any  unpaid  balance  due  from  one 
accountable  for  public  moneys  shall  be  com- 
puted from  the  time  when  he  received  such 
moneys.  * 

Note. — On  the  liabiUty  of  sureties  on  honds 
of  public  officers — see  notes  to  Postmaster 
General  v.  Early,  6  L.  ed.  U.  -8.  677 ;  and 
American  Surety  Oo.  v.  Pauly,  42  L.  ed.  U.  S. 
087. 
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.  Ad  absolute  judgment  against  the  adminis- 
trator of  a  surety  on  the  official  bond  of  a 
Federal  official,  rendered  by  a  Federal  court 
sitting  In  Louisiana,  Is  not  objectionable  on 
the  theory  that  it  should  haye  been  against 
the  administrator,  payable,  only  in  due  course 
of  administration,  since,  if  by  the  law  of 
that  state  the  Judgment  la  so  payable.  It  will 
t>e  thus  interpreted  and  enforced,  subject  to 
the  priority  given  to  the  Federal  government 
a>y  U.  S.  Rev.  Stat.  $i  8466,  8467  (U.  8. 
Comp.  Stat.  1901,  p.  2314),  in  the  distribu- 
tion of  the  proceeds  of  the  estate  of  any 
i;>erBon  Indebted  to  the  United  States,  whose 
«Rtate  1b  insufficient  to  pay  all  debts  against 
It. 


;  [No.  88.1 

jkrgued  Vovemher  It,  1902.    Decided  Jan- 
uary 26,  1903, 

TN  ERROR  to  the  United  States  arcuit 
Court  of  Appeals  for  the  Fifth  Circuit 
f'to  review  a  judgment  which  affirmed  a  judg- 
:  ment  of  a  Circuit  Court  in  favor  of  the 
'  United  States  in  a  suit  upon  the  official 
bond  of  the  superintendent  of  the  Mint  at 
-Ucw  Orleans.     Affirmed, 

See  same  case  below,  46  C.  C.  A.  354,  107 
ifed.  376. 

The  facts  are  stated  in  the  opinion. 
Mr,  Walker  Brainerd  Spencer  argued 
^the  cause,  and,  with  Messrs.  William  Orant, 
'J,  D.  Rouse,  B,  McCloskey,  and  E.  Howard 
^'McCalcbj  filed  a  brief  for  plaintiffs  in  error: 
-The  liability  of  a  fiscal  officer  of  the 
X7aited  States  is  that  of  a  simple  Bailee. 

UnUed  States  v.  Thomas,  15  Wall.  337,  21 
L.  ed.  89. 

A  bailee  is  excused  from  liability  for 
property  destroyed  in  his  possession  by  fire. 
2  Am.  Sc  Eng.  Enc.  Law,  2d  ed.  p.  748; 
Story,  Bailment,  §  29 ;  Meridian  Fair  d  Ew- 
position  Asso,  v.  North  Birmingham  Street 
R,  Co.  70  Miss.  808,  12  So.  555. 

Loss  of  public  money  by  shipwreck  will 
relieve  an  officer  from  liability  to  account 
/therefor. 

United  States  y.-Humason,  6  Sawy.  199, 
Fed.  Cas.  No.  15,421. 

The  sums  stipulated,  in  a  bond  of  the 
ordinary  form,  to  be  paid  by  the  obligor, 
are  a  penalty  or  security  for  the  perform- 
ance o4  the  condition,  and  not  liquidated 
damages,  or  an  amount  absolute  to  be  paid 
jupon  its  breach. 

Davis  V.  Oillett,  62  N.  H.  126;  Astley  v, 
WeWon,  2  Bos.  A  P.  346 ;  Street  v.  Righy,  6 
"Ves.  Jr.  815;  Price  v.  Chreen,  16  Mees.  &  W. 
r340;  Davies  v.  Penton,  6  Bam.  &  C.  216; 
JSBigginson  v.  Weld,  14  Gray,  165;  Smith  v. 
Waimoright,  24  Vt  97;  Richards  v.  Edick, 
lt7  Barb.  260;  Tayloe  v.  Sandiford,  7  Wheat. 
«3,  5  L.  ed.  384 ;  WalUs  v.  Carpenter,  13  Al- 
1km,  19. 

If  the  contract  be  to  perform  several  acts, 
•tor  else  to  pay  the  sum  specified,  that  sum 
-will  always  be  regarded  by  the  courts  as  a 
f  penalty,  and  not  as  liquidated  damages. 

Swift  V.  Crow,  17  Ga.  609;  Astley  v.  Wei- 
-^hm,  t  Bo6.  A  P.  346;  Kemhle  v.  Farren^  6 


Bing.  141;  Davies  v.  Penton,  6  Bam.  A  G* 
216;  Niver  v.  Rossman,  18  Barb.  50.   • 

Where  bonds  are  given  for  the  perform- 
ance of  covenants,  and  the  breach  does  not 
imply  the  payment  of  a  sum  certain,  and 
damages  do  not  follow  as  a  mathematical 
sequence,  as  in  case  of  interest,  "  the  bond 
ascertains  the  damage  by  consent  of  the 
parties.  If,  therefore,  the  defendant  pays 
the  plaintiff  the  whole  stated  damages,  what 
can  he  desire  more?" 

Brangwin  v.  Perrot,  2  W.  Bl.  1190;  Clark 
V.  Bush,  3  Cow.  151;  Higginaon  y.  Weld,  14    . 
Gray,  165. 

The  officers  of  the  government  have  al- 
ways construed  the  condition  of  such  bonds 
to  be  an  obligation  to  indenmify. 

Bosbyshell  v.  United  States,  23  C.  C.  A. 
581,  39  U.  S.  App.  474,  77  Fed.  944;  United 
States  y,  Prescott,  3  How.  578,  11  L.  ed.  734; 
United  States  v.  Dashiel,  4  Wall.  182,  18 
L.  ed.  319;  United  States  v.  Keehler,  9  Wall. 
83,  19  L.  ed.  574;  Boyden  v.  United  States, 
13  Wall.  17„20  L.  ed.  527;  Bevans  v.  United 
States,  18  Wall.  56,  20  L.  ed.  531;  United 
States  V.  Thomas,  15  Wall.  337,  21  L.  ed. 
89. 

A  bond  for  the  faithful  performance  of 
the  duties  of  a  public  office  is  an  obligation 
to  indemnify  against  loss. 

United  States  v.  Morgan,  11  How.  154,  13 
L.  ed.  643 ;  United  States  v.  Moore,  2  Brock. 
317,  Fed.  Cas.  No.  15,  802. 

Mr,  William  A.  Manry  also  argued  the 
cause  for  plaintiffs  in  error. 

Assistant  Attorney  General  Beck  argued 
the  cause,  and,  with  Mr,  Charles  H.  Robh, 
filed  a  brief  for  defendant  in  error: 

A  custodian  of  the  public  funds  under  his 
contract  evidenced  by  a  penal  bond  is  some- 
thing more  than  an  ordinary  bailee. 

Throop,  Pub.  Off.  5§  222,  223;  2  Am. 
&  Eng.  Enc.  Law,  p.  466;  United  States 
v.  Prescott,  3  How.  678,  11  L.  ed.  734; 
United  States  v.  Morgan,  11  How.  154, 
13  L.  ed.  643;  United  States  v.  Dashiel, 
4  Wall.  182,  18  L.  ed.  319;  United  States 
V.  Keehler,  9  Wall.  83,  19  L.  ed.  574; 
Boyden  v.  United  States,  13  Wall.  17,  20 
L.  ed.  527;  United  States  v.  Thomas,  15 
Wall.  337,  21  L.  ed.  89;  BoshysheU  ▼.  United 
States y  23  C.  C.  A.  681,  39  U.  S.  App.  474, 
77  Fed.  944,  Affirming  73  Fed.  616;  State 
ex  rel.  Mississippi  County  y,  Moore,  74  Mo. 
413,  41  Am.  Rep.  322;  State  t.  yevin,  19 
Nev.  162,  7  Pac.  650;  Com.  v.  Oomly,  3  Pa. 
St.  372;  Hancock  v.  Hazatard,  12  Gush.  112, 
59  Am.  Dec.  171;  yew  Providence  y.  Mo- 
Eachron,  33  N.  J.  L.  339;  State  use  of 
Wyandot  County  v.  Harper,  6  Ohio  St  607, 
67  Am.  Dec.  363;  Halhert  v.  State,  22  Ind. 
125;  Morheck  y.  State,  28  Ind.  86;  Rose  v. 
Hatch,  5  Iowa,  149;  Taylor  Dist.  Twp,  y. 
Morton,  37  Iowa,  551. 

There  is  an  established  difference  between 
a  duty  created  merely  by  law,  and  one  to 
which  is  added  the  obligation  of  an  express 
undertaking. 

Bevans  v.  United  States,  13  Wall.  56,  20 
L.  ed.  531. 

Only  two  defenses  are  sufficient  to  dis- 
charge from  liability.     These  defenses  ara 
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**  the  act  of  God  "  and  **  the  act  of  a  public 
enemy."  Even  robbery  is  not  regarded  as 
•ufficient. 

Boyden  v.  United  States,  13  Wall.  17,  20 
L.  ed.  627;  New  Providence  v.  MoEctohrcn, 
33  N.  J.  L.  339;  State  use  of  Wyandot 
County  V.  Uarper,  6  Ohio  St.  607,  67  Am. 
Dec.  363 ;  Halhert  v.  State,  22  Ind.  125. 

The  plea  non  est  damnificatua  does  not 
avail  against  an  obligation  to  do  specific 
thinn. 

3  £nc.  PI.  A  Pr.  p.  663,  note  1 ;  4  Am.  k 
£ng.  Enc.  Law,  2d  ed.  pp.  094,  695,  note  1; 
Hicke  T.  Hooe,  44  Ma  App.  579. 

Defendants  were  not  entitled  in  this  ac> 
tion  to  a  credit  for  the  charred  notes. 

Yatee  v.  United  States,  32  C.  C.  A.  507, 
61  U.  S.  App.  124,  90  Fed.  57;  United 
States  V.  Fletcher,  147  U.  S.  664,  37  L.  ed. 
322,  13  Sup.  Ct.  Rep.  434. 

Mr.  Justice  Harlaa  delivered  the  opin- 
'    Ion  of  the  court: 

This  was  an  action  upon  the  official  bond 
of  Andrew  W.  Smythe  as  superintendent  of 
(167]the  Mint  of  the  United  States  at  *New  Or- 
leans to  recover  the  sum  of  $25,000  with  6 
per  cent  interest  from  April  Ist,  1893,  un- 
til paid, — that  being  the  amount  found  due 
to  the  United  States  at  the  date  of  the  ex- 
amination, adjustment,  and  statement  of 
his  accounts  by  the  proper  officers  of  the 
Treasury.  The  sureties  on  the  bond  were 
Edward  Conery  and  David  Chambers  Mc- 
Can. 

The  bond  was  conditioned  that  the  super- 
intendent should  "faithfully  and  diligently 
perform,  execute,  and  discharge,  all  and 
singular,  ihe  duties  of  said  office  according 
to  the  laws  of  the  United  States,  then  this 
obligation  to  be  void  and  of  no  effect,  other- 
wise to  remain  in  full  force  and  value." 

When  tills  bond  was  executed  it  wa3  pro- 
vided by  S  3500  (U.  S.  Comp.  Stat  1901, 
p.  2339)^  that  every  officer  of  the  Mint,  be- 
fore entering  upon  the  duties  of  his  office, 
should  take  an  oath  faithfully  and  diligent- 
ly to  perform  the  duties  thereof;  by  S  3501 
(U.  S.  Comp.  Stat.  1901,  p.  2339),  that  the 
superintendent,  before  entering  upon  his 
omce,  should  become  bound  to  the  United 
States,  with  one  or  more  sureties,  in  a 
named  sum,  "with  condition  for  the  faith- 
ful and  diligent  performance  of  the  duties  of 
his  office;"  by  §  3503  (U.  S.  Comp.  Stot  1901, 
p.  2340),  that  the  superintendent  of  each 
Mint  "shall  have  the  control  thereof,  the  su- 
perintendence of  the  officers  and  persons  em- 
ployed therein,  and  the  supervision  of  the 
business  thereof,  subject  to  the  approval  of 
the  director  of  the  Mint;"  by  §  3504  (U.  8. 
Comp.  Stat  1901,  p.  2340),  that  "he  shall 
keep  and  render  quarter-yearly  to  the  di- 
rector of  the  Mint,  for  the  purpose  of  ad- 
justment according  to  such  forms  as  may 
M  prescribed  by  the  Secretary  of  the  Treas- 
ury, regular  and  faithful  accounts  of  the 
transactions  with  the  other  officers  of  the 
Mint  and  the  depositors;"  and  by  §  3506 
(U.  8.  Comp.  Stat  1901,  p.  2341),  that  "the 
■nperintendent  of  each  Mint  shall  receive 
and  safely  keep,  until  legally  withdrawn^ 
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all  moneys  or  bullion  which  shall  be  for  the 
use  or  the  expenses  of  the  Mint." 

It*  appeared  in  the  evidence  that  the  de- 
fendant Smythe,  as  superintendent  of  the 
Mint,  received  various  sums  of  money  in 
United  States  Treasury  notes,  and  that 
upon   a  statement  of  his  accounts   by  the 

S roper  officers  of  the  Treasury  there  was  a 
eficit  of  $25,000. 

The  defense  was  that  the  $25,000  of 
Treasury  notes  was  placed  by  the  superin- 
tendent in  a  tin  box  m  the  steel  vault  *pro-[158] 
vided  by  the  government  for  the  safe  keep- 
ing of  public  funds  in  his  custody,  and  that 
the  notes  while  in  that  box  were  charred, 
burnt,  and  destroyed  by  fire  that  occurred 
tn  the  vault,  without  any  negligence  on  tha 
part  of  the  superintendent,  or  his  agents  or 
employees. 

The  government  insisted  at  the  trial  that» 
even  if  the  Treasury  notes  were  destroyed, 
in  the  manner  and  to  the  amount  claimed, 
without  negligence  on  the  part  of  the  su* 
perintendent,  nevertheless  he  was  liable  on 
his  bond, — its  contention  being  that  he  was 
under  the  obligations,  practically,  of  an  in- 
surer in  respect  of  all  public  funds  coming 
to  his  hands,  and  could  not  be  relieved,  un- 
less the  loss  occurred  by  the  act  of  God  or 
the  public  enemy.  This  view  wa3  approved 
b^  the  circuit  court,  which,  at  Uie  conclu- 
sion of  the  evidence,  directed  a  verdict 
against  the  defendants,  and  judgment  was 
accordingly  rendered  for  Ihe  full  amount 
claimed  by  the  United  States.  The  court 
added  the  following  words  to  its  memoran- 
dum of  reasons  K>r  that  direction:  "In 
this  cause  there  has  been  no  charge  or  in- 
timation that  Dr.  Smythe  was  personally  at 
fault  or  blameable  in  any  way.  Such  fault 
or  negligence  as  may  have  been  shown  in 
the  cause  is  attributable  to  his  subordi- 
nates, and  in  no  manner  to  him." 

The  circuit'  court  of  appeals  approved 
the  view  taken  by  the  circuit  court,  and  af- 
firmed the  judgment  The  opinion  of  the 
former  court  is  reported  in  46  C.  C.  A.  354, 
107  Fed.  376. 

*As  the  circuit  court  and  the  circuit  court[163] 
of  appeals  both  held  that  the  question  of 
the  liability  of  Smythe  was  determined  for 
the  government  by  the  decisions  of  this 
court,— which  view  the  defendants  contro- 
verted,— we  must  ascertain  the  import  of 
those  decisions.  This  course  is  made  neces- 
sary by  the  contention  of  the  defendants 
that  the  latest  decision  of  this  court,  to 
which  reference  will  be  presently  made, 
modified  the  earlier  decisions  upon  which 
the  government  relies. 

The  first  case  is  that  of  United  States  y. 
Prescott,  3  How.  578,  587,  11  L.  ed.  734, 
738.  That  was  an  action  on  the  bond  of  a 
receiver  of  public  moneys,  conditioned  for 
the  faithful  performance  of  his  duties,  and 
that  he  "shall  well,  truly,  and  faithfully, 
keep  safely,  without  loaning  or  using,  all 
the  public  moneys  collected  by  him,  or  oth- 
erwise at  any  time  placed  in  his  possession 
and  custody,  till  the.  same  had  been,  or 
should  be,  ordered  by  the  proper  department 
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or  officer  of  the  government  to  be  transfer- 
red or  paid  out,"  etc. 

The  defense  was  that  the'  money  for  the 
nonpayment  of  which  the  United  States 
sued  had  been  feloniously  stolen,  taken,  and 
carried  away  from  his  possession  by  some 
unknown  person  or  persons  without  fault 
or  negligence  on  his  part,  and  notwithstand- 
ing he  had  used  ordinary  care  and  dili- 
gence in  keeping  it.  The  receiTer  contended 
that  he  was  liaole  only  as  a  depositary  for 
hire,  unless  his  liability  was  enlar^^ed  by  the 
special  contract  to  keep  safely,  which  he  in- 
sisted was  not  the  case. 

The  court  said:  "This  is  not  a  ease  of 
bailment,  and  consequently  the  law  of  bail- 
ment does  not  apply  to  it.  The  liability  of 
the  defendant  Prescott  arises  out  of  his  of- 
[164]ficial  bond,and'*principlee  which  are  founded 
upon  public  policy."  Again:  "The  condi- 
tion of  the  bond  has  been  broken,  ajs  the  de- 
fendant Prescott  failed  to  pay  over  the 
money  received  by  him  when  required  to  do 
BO;  and  the  question  is  whether  he  shall  be 
exonerated  from  the  condition  of  his  bond 
on  the  ground  that  the  money  has  been 
stolen  from  him.  The  objection  to  this  de- 
fense is  that  it  is  not  within  the  condi- 
tion of  the  bond,  and  this  would  seem  to  be 
conclusive.  The  contrajct  was  entered  into 
on  his  part,  and  there  is  no  allegation  of 
failure  on  the  part  of  the  government. 
How,  then,  can  Prescott  be  discharged  from 
his  bond?  He  knew  the  extent  of  his  obli- 
gation when  he  entered  into  it,  and  he  has 
realized  the  fruits  of  this  obligation  by  the 
enjoyment  of  the  office.  Shall  he  be  dis- 
charged from  liability,  contrary  to  his  own 
express  undertaking T    There  is  no  princi- 

?le  on  which  such  a  defense  can  be  sustained, 
'he  obligation  to  keen  safely  the  public 
money  is  absolute,  witnout  any  condition, 
express  or  implied,  and  nothing  out  the  pay- 
ment of  it  when  required  can  discharge  the 
bond.  .  .  .  Public  policy  requires  that 
every  depositary  of  the  public  money  should 
be  held  to  a  strict  accountability;  not  only 
that  he  should  exercise  the  highest  degree 
of  vigilance,  but  that  'he  should  keep  safely' 
the  moneys  which  come  to  his  hands.  Any 
relaxation  of  this  condition  would  open  a 
door  to  frauds,  which  might  be  practised 
with  impunity.  A  depositary  would  have 
nothing  more  to  do  than  to  lay  his  plans 
and  arrange  his  proofs,  so  as  to  establish 
his  loss,  without  laches  on  his  part.  Let 
such  a  principle  be  applied  to  our  postmas- 
ters, collectors  of  the  customs,  receivers  of 
public  moneys,  and  others,  who  receive  more 
or  less  of  the  public  funds,  and  what  losses 
miffht  not  be  anticipated  by  the  public?  No 
such  principle  has  been  recognized  or  ad- 
mitted as  a  legal  defense.  ...  As 
every  depositary  receives  the  office  with  a 
full  knowledge  of  its  responsibilities,  he 
cannot,  in  case  of  loss,  complain  of  hard- 
ship. He  must  stand  by  his  bond,  and  meet 
the  hazards  which  he  volun1«rily  incurs." 
The  next  catie  is  that  of  United  States  v. 
Moigan,  11  How.  164,  158,  13  L.  ed.  64.1, 
045.  That  was  an  action  upon  the  bond  of 
a  collector  of  customs,  conditioned  that  he 
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"has  truly  and  faithfully  executed  and  dis- 
charged, and  shall  continue  truly  and  faith- 
fully to  execute  *and  discharge,  all  the  du-[165] 
ties  of  the  said  office."  The  condition  was 
alleged  to  have  been  broken  in  that  the  col- 
lector had  not  paid  over  large  sums  of  mon- 
ey collected  for  the  United  States,  and  by 
not  making  seasonable  returns  (^  his  ae- 
counts. 

The  court  characterized  as  an  erroneous 
impression  that  the  collector  "was  acting 
as  a  bailee,  and  under  the  responsibilities 
of  only  the  ordinary  diligence  of  a  deposi- 
tary as  to  the  canceled  notes,  when  in  truth 
he  was  acting  under  his  commission  and  du- 
ties by  law,  as  collector,  and  under  the  con- 
ditions of  his  bond.  The  collector  is  no 
more  to  be  treated  as  a  bailee  in  this  case 
than  he  would  be  if  the  notes  were  still  con- 
sidered for  all  purposes  as  money.  He  did 
not  receive  them  as  a  bailee,  but  aB  a  col- 
lecting officer.  He  is  liable  for  them  on  his 
bond,  and  not  on  any  original  bailment  or 
lending.  And  if  the  case  can  be  likened  to 
any  species  of  bailment  in  forwarding  them, 
by  which  they  were  lost,  it  is  that  of  a 
common  carrier  to  transmit  them  to  the 
Treasury,  and  in  doin^  which  he  is  not  ex- 
onerated by  ordinary  diligence,  but  must  an- 
swer for  losses  by  larceny,  and  even  rob- 
bery. 2  Salk.  919;  8  Johns.  213;  Angell, 
Carr.  }S  1,  9." 

In  United  States  v.  Daahiel,  4  Wall.  182, 
18  L.  ed.  319, — ^which  was  an  ajction  on  the 
bond  of  a  paymaster  in  the  army  for  not 
paying  over  or  accounting  for  public  mon^ 
that  came  into  his  hands, — the  defense  was 
that  without  any  want  of  proper  care  and 
vigilance  on  the  part  of  tne  paymaster  a 
certain  part  of  the  moneys  had  been  stolen 
from  him.  The  trial  court  held  that  the 
theft  or  robbery,  if  satisfactorily  proved, 
was  a  good  defense.  But  this  court  held 
otherwise  upon  the  authority  of  United 
States  V.  Prescott  and  United  States  v.  Mor- 
gan, above  cited,  and  reversed  the  judg- 
ment. 

Substantially  the  same  question  aroee  in 
United  States  v.  Keehler,  9  Wall.  83,  19  L. 
ed.  574,  which  was  an  action  upon  a  bond 
of  a  postmaster  in  North  Carolina.  The 
bond  was  conditioned,  among  other  things, 
that  the  obligor  would  well  and  truly  dis- 
charge the  duties  of  postmaster,  and  keep 
safely,  without  lending,  using,  depositing  in 
banks,  or  exchanging  for  other  funds  uian 
as  allowed  by  law,  all  the  public  money  at 
any  time  in  his  custody,  till  the  same  was 
ordered  by  the  Postmaster  General  to  be 
*transf erred  or  paid  out.  In  the  spring  of  [16^ 
1861,  after  the  Civil  War  commenced,  the 
postmaster  was  still  in  office,  and  had  in 
his  hands  $330  of  postoffice  money  belong- 
ing to  the  United  States.  At  that  time  the 
United  States  was  indebted  to  one  Clera- 
mens,  a  mail  contractor  in  that  region,  for 
postal  service,  in  a  sum  exceeding  $300. 
In  August,  1861,  the  Confederate  C>>ngres8 
passed  an  act  appropriating  the  balances  in 
the  hands  of  such  postmasters  of  the  United 
States  as  at  the  commencement  of  the  war 
resided  within  the  limits  of  the  Confederate 
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states,  to  the  pro  rata  payment  of  claims 
Against  the  Unit^  States  for  postal  serv- 
ice. The  postmaster  paid  the  ^330  in  his 
hands  to  Clemmens — ^relying  upon  theahove 
act  of  the  Confederate  Congress  and  an  offi- 
cial order  from  the  Confederate  Postoffice 
Department  directing  him  to  make  such 
payment.  It  was  admitted  in  the  case  that 
throughout  the  year  1862  the  Confederate 
government  had  force  sufficient  at  its  com- 
mand to  enforce  its  orders,  azid  did  enforce 
the  orders  of  such  government,  in  that  part 
of  North  Carolina  in  which  Salem  was  situ- 
ated, and  "that  no  protection  was  afiTorded 
to  the  citizens  of  that  part  of  the  state  hy 
the  government  of  the  United  States  during 
that  term." 

After  observing  that  the  postmaster  had 
no  right  to  select  a  creditor  of  the  United 
States  and  pay  what  he  might  suppose  the 
government  owed  him,  the  court  said  that 
''tlie  pcts  of  the  Confederate  Congress  can 
have  no  force  as  law  in  devesting  or  trans- 
ferring rights,  or  as  authority  for  any  act 
opposed  to  the  just  authority  of  the  Federal 
government.'*  Referring  to  the  statement 
of  facts  made  in  the  case,  and  which  were 
substantially  as  above  recited,  it  said: 
^TThis  statement  falls  far  short  of  showing 
the  application  of  any  physical  force  to 
compel  the  defendant  to  pay  the  money  to 
Clemmens.  Nor  is  it  in  the  least  inconsis- 
tent with  the  fact  that  he  might  have  been 
desirous  and  willing  to  make  the  payment. 
It  shows  no  effort  or  endeavor  to  secure  the 
funds  in  his  hands  to  the  government,  to 
which  he  owed  both  the  money  and  his  alle- 
siance.  Nor  does  it  prove  that  he  would 
nave  suffered  any  inconvenience,  or  been 
punished  by  the  Confederate  authorities,  if 
he  had  refused  to  pay  the  draft  of  the  in- 
[167]surrectionary  postoffice  ^department  on  him. 
We  cannot  see  that  it  makes  out- any  such 
loss  of  the  money,  by  inevitable  overpower- 
ing force,  as  could,  even  on  the  mere  princi- 
ple of  bailment,  discharge  a  bailee.  We  can- 
not concede  that  a  man  who,  as  a  citizen, 
owes  allegiance  to  the  United  States,  and  as 
an  officer  of  the  government  holds  its  money 
or  property,  is  at  liberty  to  turn  over  the 
latter  to  an  insurrectionary  ^vernment, 
which  only  demands  it  by  ordinances  and 
drafts  drawn  on  the  bailee,  but  which  exer- 
cises no  force  or  threat  of  personal  violence 
to  himself  or  property  in  the  enforcement  of 
its  illegal  oraers."  The  court,  reaffirming 
the  doctrine  of  the  Prescoti,  Morgan  ana 
Dashiel  Cases,  held  that  in  an  action  on  the 
bond  of  an  officer  receiving  public  funds  the 
right  of  the  government  to  recover  does  not 
rest  on  an  implied  contract  of  bailment,  but 
on  the  express  contract  in  the  bond  to  pay 
over  the  funds. 

In  Boyden  v.  United  States,  13  Wall.  17, 
24,  20  L.  ed.  627,  529,  which  was  an  action 
upon  the  bond  of  a  receiver  of  public  mon- 
eys,— the  defense  being  that  the  receiver 
had  been  by  irresistible  force  robbed  of  the 
moneys  su^  for, — ^the  court  said:  "Were 
a  receiver  of  public  moneys,  who  has  given 
bond  for  the  faithful  performance  of  his  du- 
ties as  required  by  law,  a  mere  ordinary 
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bailee,  it  might  be  that  he  would  be  relieved 
by  proof  that  the  money  had  been  destroyed 
by  fire,  or  stolen  from  him,  or  taken  by 
irresistible  force.  He  would  then  be  bound 
only  to  the  exercise  of  ordinary  care,  even 
though  a  bailee  for  hire.  The  contract  of 
bailment  implies  no  more,  except  in  the 
case  of  common  carriers,  and  the  duty  of  a 
receiver,  virtute  officii,  is  to  bring  to  the 
discharge  of  his  trust  that  prudence,  cau- 
tion, and  attention  which  careful  men  usu- 
ally bring  to  the  conduct  of  their  own  af- 
fairs. '  He  is  to  pav  over  the  money  iii  b^* 
hands  as  required  by  law,  but  he  is  not  an 
insurer.  He  may,  however,  make  himself 
an  insurer  by  express  contract,  and  this  he 
does  when  he  binds  himself  in  a  penal  bond 
to  perform  the  duties  of  his  office  without 
exception.  There  is  an  established  differ- 
ence between  a  duty  created  merely  bv  law 
and  one  to  which  is  added  the  obligation  of 
an  express  undertaking.  The  law  does  not 
compel  to  impossibilities,  but  it  is  a  settled 
rule  that  if  performance  of  an  express  en- 
gagement becomes  impossible  *by  reason  of  [168) 
anything  occurring  after  the  contract  was 
made,  &ough  unforeseen  by  the  contract- 
ins  party  and  not  within  his  control,  he 
wul  not  be  excused."  Again,  in  the  same 
case:  "It  is  true  that  in  Prescott's  Case 
the  defense  set  up  was  that  the  money  had 
been  stolen,  while  the  defense  set  up  here  is 
robbery.  But  that  can  make  no  oifferenoe 
unless  it  be  held  that  the  receiver  is  a  mere 
bailee.  If,  as  we  have  seen,  his  liabilitv  is 
to  be  measured  by  his  bond,  and  that  binds 
him  to  pay  the  money,-  then  the' cause- which 
renders  it  impossible  for  him  to  pay  is  of  no 
importance,  lor  he  has  assumed  the  risk 
of  It" 

At  the  same  term  of  the  court  the  case 
of  Bevans  v.  United  States,  13  Wall.  56,  60, 
20  L.  ed.  631,  532,  was  determined.  That 
was  a  suit  upon  a  bond  executed  by  Bevans, 
a  receiver  of  public  moneys,  iu  a  land  dis- 
trict of  Arkansas.  The  court  reaffirmed 
the  rule  announced  in  the  Prescott  Case, 
and  said  that  *'it  is  not  to  be  overlooked 
that  Bevans  was  not  an  ordinary  bailee  of 
the  government  Bailee  he  was  undoubted- 
ly, but  by  his  bond  he  had  insured  the  safe 
keeping  and  prompt  payment  of  the  public 
money  which  came  to  his  hands.  His  obli- 
gation was  therefore  not  less  stringent  than 
that  of  a  common  carrier,  and  in  some  re- 
spects it  was  greater," — citing  United 
States  V.  Prescott,  In  the  same  case  the 
court  said,  in  reference  to  that  part  of  the 
defense  attributing  the  loss  of  the  money 
in  question  to  the  action  of  the  Confederate 
power:  "It  may  be  a  grave  question 
whether  the  forcible  taking  of  money  be- 
longing to  the  United  States  from  the  pos- 
session of  one  of  her  officers  or  agents  uiw- 
fully  holding  it,  by  a  government  of  para- 
mount force,  which  at  the  time  was  usurp- 
ing the  authority  of  the  rightful  govern- 
ment, and  compelling  obedience  to  itself  ex- 
clusively throughout  a  state,  would  not 
work  a  discharge  of  such  officers  or  agents, 
if  they  were  entirely  free  from  fault,  though 
Uiey  had  given  bond  to  pay  the  money  to 
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the  United  States.  This  question  has  been 
thoroughly  argued,  but  we  do  not  propose 
to  consider  it,  for  its  decision  is  not  neces- 
sa^  to  the  case." 

The  question  thus  reserved  from  decision 
arose  and  was  decided  in  United  States  v. 
Thomas,  15  Wall.  337,  341,  342,  346,  347, 
350,  352,  21  L.  ed.  89,  91-94.     That  was  an 

(160]  action  on  the  bond  of  a  surveyor  of  'customs 
at  Nashville,  he  being  also  a  depositanr  of 
public  moneys  at  that  city.  The  special  de- 
fense was  that  the  moneys  in  question  were 
seized  bv  the  Confederate  authorities 
against  tne  will  and  consent  of  the  sur- 
veyor, and  by  the  exercise  of  force  which 
he  was  unable  to  resist,  he  being  a  loyal 
citizen  and  endeavoring  faithfully  to  per- 
form his  duty.  The  court  said:  "This 
case  brings  up  S(^uare1y  the  question  wheth- 
er the  forcible  seizure,  by  the  rebel  authori- 
ties, of  public  moneys  in  the  hands  of  loyal 
government  agents,  against  their  will  and 
without  their  fault  or  negligence,  is  or  is 
not  a  sufficient  discharge  from  the  obli^ 
tions  of  their  official  oonds.  The  precise 
question  has  not  as  vet  been  decided  by 
tms  court.  As  the  Reoellion  has  been  held 
to  have  been  a  public  war,  the  question  may 
be  stated  in  a  more  general  form,  as  fol- 
lows :  Is  the  act  of  a  public  enemy  in  forci- 
bly seizing  or  destroying  propeitv  of  the 
^vemment  in  the  hands  of  a  public  officer, 
against  his  will  and  without  his  fault,  a 
discharge  of  his  obligation  to  ke^p  such 
property  safely,  and  of  his  official  bond, 
given  to  secure  the  faithful  performance  of 
that  duty  and  to  have  the  property  forth- 
eoming  when  required? 

"That  overruling  force  arising  from  in- 
evitable necessity,  or  the  act  of  a  public 
enemy,  is  a  sufficient  answer  for  the  loss  of 
public  property  when  the  question  is  consid- 
*  ered  in  reference  to  an  officer's  obligation 
arising  merely  from  his  appointment,  and, 
aside  from  such  a  bond  as  exists  in  this 
case,  seems  almost  self-evident.  .  .  . 
These  provisions  [prescribing  the  condi- 
tions of  the  bonds  of  receivers,  etc.]  show 
that  it  is  the  manifest  policy  of  the  law  to 
hold  all  collectors,  receivers,  and  deposi- 
taries of  the  public  money  to  a  very  strict 
accountability.  The  legislative  anxiety  on 
the  subject  culminates  in  requiring  them  to 
enter  into  bond,  with  sufficient  sureties,  for 
the  performance  of  their  duties,  and  in  im- 
posing criminal  sanctions  for  the  unauthor- 
ized use  of  the  moneys.  Whatever  duty  can 
be  inferred  from  this  course  of  legislation 
is  justly  exacted  from  the  officers.  No 
ordinary  excuse  can  be  allowed  for  the  non- 
producUon  of  the  money  committed  to  their 
nands.  Still,  they  ore  nothing  but  bailees. 
To  call  them  anything  else,  when  they  are 
expressly  forbidden  to  touch  or  use  the  pub- 

(170]  lie  money  except  as  'directed,  would  be  an 
abuse  of  terms.  But  they  are  special 
bailees,  subject  to  special  obligations.  It  is 
evident  that  the  ordinary  law  of  bailment 
cannot  be  invoked  to  determine  the  degree 
of  their  responsibility.  This  is  placed  on  a 
new  basis.  To  the  ^ent  of  the  amount  of 
their  official  bonds,  it  is  fixed  by  special  con- 
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tract,  and  the  ^licy  of  the  law  as  to  their 
general  responsibility  fo^  amounts  not  cov- 
ered by  sucn  bonds  may  be  fairly  presumed 
to  be  the  same."  Referring  to  the  ad- 
judged cases,  the  court  said:  *'It  appears 
from  them  all  (except,  perhaps,  the  New 
York  case)  that  the  official  bond  is  re- 
garded as  laying  the  foundation  of  a  more 
stringent  responsibility  upon  collectors  and 
receivers  of  public  moneys.  It  is  referred 
to  as  a  special  contract  by  which  they  nji- 
sume  additional  obligations  with  regard  to 
the  safe  k^ping  and  payment  of -those  mon- 
eys and  as  an  indication  of  the  policv  of  the 
law  with  regard  to  the  nature  of  their  re- 
sponsioility.  But,  as  before  remarked,  the 
decisions  Uiemselves  do  not  go  the  length  of 
making  them  liable  in  cases  of  overruling 
necessity."  The  opinion  concludes:  "No 
rule  of  public  poli^  rec|uire8  an  officer  to 
account  for  moneys  whieh  have  been  de- 
stroyed by  an  overruling  necessity,  or  taken 
from  him  by  a  public  enemy  without  any 
fault  or  neglect  on  his  part." 

We  think  the  government  is  quite  correct 
in  its  conclusion  that  the  Thomas  Case  does 
not  materially  modify  the  decisions  in  pre- 
vious cases.  The  general  rule  announced  in 
those  cases — and  the  question  need  not  be 
discussed  anew — is  that  the  obli^tions  of 
a  public  officer,  who  received  public  moneys 
under  a  bond  conditioned  that  he  would  dis- 
charge his  duties  according  to  law,  and  safe- 
ly keep  such  moneys  as  came  to  his  hands, 
by  virtue  of  his  office,  are  not  to  be  deter- 
mined by  the  principles  of  the  law  of  bail- 
ment, but  by  Uie  special  contract  evidenced 
by  his  bond  conditioned  as  above  stated; 
conseauently,  it  is  no  defense  to  a  suit 
brought  by  the  government  upon  such  a 
bond  that  the  moneys,  which  were  in  the  cus- 
tody of  the  officer,  had  been  destroycxi  b^ 
fire  occurring  without  his  fault  or  negli- 
gence. This  rule,  so  far  from  being  m«ii- 
led  by  the  Thomas  Case,  is  reaffirm^  by  it, 
subject,  however,  to  the  exception  (which, 
indeed,  some  of  the  prior  coses  had,  in  ef- 
fect, *intimated)  that  it  was  a  valid  defen8e[171] 
that  the  failure  of  the  officer  to  account  for 
public  moneys  was  attributable  to  overrul- 
ing necessity  or  to  the  public  enemy.  The 
cajse  now  before  us  is  not  embraced  by  either 
exception.  The  result  is  that  the  special 
defense  here  made  cannot,  in  view  o*f  former 
adjudications,  avail  the  superintendent  or 
his  sureties. 

It  is  appropriate  here  to  say  that  the  rule 
establishea  by  this  court  in  the  Prescoti 
Case  has  been  enforced  by  numerous  deci- 
sions in  state  courts.  In  Com.  v.  Comly^  3 
Pa.  St.  372,  which  was  an  action  on  the 
bond  of  a  collector  of  tolls,  conditioned  that 
he  would  "account  for  and  pay  over  all  mon- 
eys he  may  receive  for  tolls,"  and  in  which 
the  defense  was  that  the  moneys  sued  for 
had  been  stolen  from  the  collector,  the  court 
said:  "The  opinion  of  the  court  in  the 
case  of  the  United  States  v.  Prescott  is 
founded  in  sound  policy  and  sound  law. 
The  responsibility  of  a  public  receiver  is  de- 
termini,  not  by  the  law  of  bailment,  which 
is  called  in  to  supply  the  place  of  n  «pfH*{al 
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agreement  where  there  is  none,  but  by  the 
condition'  of  his  bond.  The  condition  of  it 
in  this  instance  was  to  account  for  and  pay 
over  the  moneys  to  be  received;  and  we 
would  look  in  vain  for  a  power  to  relieve 
him  from  the  performance  of  it.  .  .  . 
The  keepers  of  the  public  moneys,  or  their 
sponsors,  are  to  be  held  strictly  to  their  con- 
tract, for  if  they  were  to  be  let  off  on  shal- 
low pretenses,  delinquencies,  which  are  fear- 
fully frequent  already,  would  be  incessant. 
A  chancellor  is  not  bound  to  control  the 
legal  effect  of  a  contract  in  any  case;  and 
bis  discretion,  were  he  at  liberty  to  use  it, 
would  be  influenced  by  considerations  of  gen- 
eral policy."  To  the  same  effect  are  Eav^ 
cock  v.  Hiuszard,  12  Gush.  112,  59  Am.  Dec 
171;  2fevo  Providence  v.  McEachron^  33  N. 
J.  L.  339;  Btaie  ew  rel,  Wyandotte  County 
▼.  Harper,  6  Ohio  St.  607,  67  Am.  Dec.  363; 
Halbert  v.  State  ex  rel.  Martin  County,  22 
Ind.  125;  Morbeok  v.  State  eo  rel.  Jackson 
Twp.  28  Ind.  86;  Rose  v.  Hatch,  5  Iowa, 
149 ;  Taylor  Diet.  Tv>p.  t.  Morton,  37  Iowa, 
551. 

We  hold  that,  as  the  accounts  of  the  de- 
fendant Smyths  showed  a  deficit  of  $25,000 
in  the  moneys  in  his  custody  as  superin- 
tendent of  the  liifint^  the  government  was  en- 
titled to  a  judgment  for  that  amount,  un- 
less, as  the  defendants  contend,  they  were 
entitled  to  at  least  a  credit  for  $1,182, 
which,  it  is  alleged,  was  the  amount  of 
{172]  Treasury  notes  not  entirely  destroyed  *by  the 
fire,  but  were  only  charred  and  were  taken 
possession  of  by  government  asents  after 
the  fire,  and  found  to  be  in  condition  to  be 
identified  as  to  amount  and  date  of  issue. 

A  complete  answer  to  this  suggestion  is 
lo  be  found  in  8S*  951  and  957  of  the  Re- 
vised Statutes  (U.  S.  Comp.  Stat  1901,  pp. 
695,  698)  reproduced  from  the  act  of  March 
Sd,  1797  (1  Stat,  at  L.  514,  chap.  20). 
Those  sections  are  as  follows: 

S  951.  "In  suits  brought  by  the  United 
States  against  individuals,  no  claim  for  a 
credit  shall  be  admitted  upon  trial,  except 
such  as  appear  to  have  been  presented  to 
the  accounting  officers  of  the  Treasury,  for 
Uieir  examination,  and  to  have  be^  by 
them  disallowed,  in  whole  or  in  part,  unless 
It  is  proved  to  the  satisfaction  of  the  court 
that  the  defendant  is,  at  the  time  of  the 
trial,  in  possession  of  vouchers  not  before 
in  his  power  to  procure,  and  that  he  was 
prevented  from  exhibiting  a  claim  for  such 
credit  at  the  Treasury  by  absence  from  the 
United  States  or  by  some  unavoidable  acci- 
dent" 

§  957.  ''When  suit  is  brought  by  the 
United  States  against  any  revenue  officer  or 
other  person  accountable  for  public  money, 
who  neglects  or  refuses  to  pay  into  the 
Treasury  the  sum  or  balance  reported  to  be 
due  to  the  United  States,  upon  the  adjust- 
ment of  his  account,  it  shall  be  the  dutjr  of 
the  court  to  grant  judgment  at  the  return 
tsnn,  upon  motion,  unless  the  defendant,  in 
open  court  ^the  United  States  Attorney  be- 
iig  present),  makes  and  subscribes  an  oath 
that  be  is  equitably  entitled  to  credits  which 
had  been,  previous  to  the  commencement  of 
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the  suit,  submitted  to  the  accounting  officers 
of  the  Treasury,  and  rejected;  specifying 
in  the  affidavit  each  particular  claim  so  re- 
jected, and  that  he  cannot  then  safely  come 
to  trial.  If  the  court,  when  such  oath  is 
made,  subscribed,  and  filed,  is  thereupon 
satisfied,  a  continuance  until  the  next  suc- 
ceeding term  may  be  granted.  Such  con- 
tinuance may  also  be  granted  when  the  suit 
is  brought  upon  a  bond  or  other  sealed  in- 
strument, and  the  defendant  pleads  non  est 
factum,  or  makes  a  motion  to  the  court, 
verifying  such  plea  or  motion  by  his  oath, 
and  the  court  thereupon  requires  the  pro- 
duction of  the  original  bond,  contract,  or 
other  paper  certified  in  the  affidavit.  And 
iio  continuance  shall  be  granted  except  as 
herein  provided." 

•The  defendants  do  not  appear  to  have[173] 
submitted  to  the  accounting  officers  of  the 
Treasury  any  request  or  claim  for  a  credit 
for  the  $1,182,  and  no  such  claim  could  be 
made^  for  the  first  time  at  the  trial.  Be- 
fore it  could  have  been  made  there  should 
have  been  affirmative  proof  by  the  defend- 
ants that  it  was  presented  to  the  proper  ac- 
counting officer,  and  rejected,  unless,  in* 
deed,  such  facts  had  appeared  from  the  ex- 
emplified accounts  produced  and  relied  upon 
by  the  government  If  such  claim  had  been 
presented  to  the  proper  officers  before  suit, 
and  been  disallowed,  it  ^  would  still  have 
been  open  to  the  defendants  at  the  trial  to 
insist  upon  its  being  recognized  and  al- 
lowed. These  conclusions  are  unavoidable 
in  view  of  the  former  decisions  of  this  court 
United  States  v.  (Hies,  9  Craach,  212,  216, 
3  L.  ed.  708,  710;  Thelusson  v.  Smith,  2 
Wheat  396,  4  L.  ed.  271;  United  States  v. 
Wilkins,  6  Wheat  135,  143,  5  L.  ed.  225, 
227;  Walton  v.  United  States,  0  Wheat  661, 

6  L.  ed.  182;  Co9  v.  United  States,  6  Pet 
202,  8  L.  ed.  370;  United  States  v.  Ripley,     * 

7  Pet.  25,  8  L.  ed.  595;  United  States  y, 
Pillehrown,  7  Pet  48,  8  L.  ed.  603;  United 
States  V.  Roheson,  9  Pet.  319,  9  L.  ed.  142; 
United  States  v.  Hawkins,  10  Pet  125,  9 
L.ed.369;  United  States  v.  haul,  12  Pet  1, 
9  L.  ed.  977;  United  States  v.  Bank  of  the 
Metropolis,  15  Pet  377,  10  L.  ed.  774;  Gra- 
tiot V.  United  States,  4  How.  112,  11  L.  ed. 
898;  United  States  v.  Buchanan,  8  How. 
105,  12  L.  ed.  1006;  De  Qroot  v.  United 
States,  5  Wall.  431,  18  L.  ed.  703;  United 
States  V.  Eckford,  6  Wall.  484,  sub  nom. 
United  States  v.  Tillon,  18  L.  ed.  920; 
United  States  v.  Oilmore,  7  Wall.  491,  19 
L.  ed.  282 ;  Halliburton  v.  United  States,  13 
Wall.  63,  20  L.  ed.  533. 

It  is  said,  however,  that  the  government 
has  not  suffered  an^  substantial  damage  by 
the  destruction  of  its  .own  obligations,  and 
that  in  no  event  is  it  entitied  to  a  judgment 
for  more  than  nominal  damages,  or  at  most 
for  only  such  amount  in  damages  as  would 
meet  the  cost  of  reprinting  new  Treasury 
notes  to  take  the  place  of  those  destroyed  by 
fire.  If  this  view  be  sound,  a  public  officer, 
receiving  United  States  Treasury  notes  for 
the  government,  under  a  bond  to  safely 
keep  them  and  pay  them  over  to  the  United 
States  whenever  required  by  law  or  ordered 
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to  do  80,  could  deliberately  destroy  or  bum 
them,  and,  then  admitting  that  he  had  done 
80,  could  prevent  any  judgment  acainst 
him,  except  one  that  would  cover  merely  tlie 
cost  ana  trouble  of  printing  new  notes. 
Such  a  proposition  cannot  be  entertained 
for  a  moment.    The  plea  of  non  damnifioa- 

[174]tii«  has  *no  place  in  such  a  case  as  this. 
The  Treasury  notes  that  came  to  the  hands 
of  superintendent  Smythe  was  money  be- 
longing to  the  United  States,  and  could  be 
ased,  at  its  pleasure,  in  the  business  of  the 
government.  By  their  destruction,  if  they 
were  destroyed  by  fire  in  the  manner 
claimed,  the  United  States  was  deprived  of 
so  much  money,  and  the  condition  of  the  offi- 
cer's bond  that  he  would  safely  keep  tlie 
moneys  in  his  custody  and  turn -them  over 
to  the  government,  when  required,  cannot 
be  met  b^  the  suggestion  that  the  govern- 
ment, if  it  so  elects,  can  replace  the  notes 
destroyed  by  other  notes,  ana  thus  make  it- 
self whole,  less  the  cost  of  printing  new 
notes.  It  is  for  the  government,  euided  by 
the  le^slation  of  Confess,  to  determine 
when  it  shall  or  may  issue  new  Treasury 
notes,  and  it  cannot  be  compelled  to  issue 
them  in  order  to  reimburse  itself  for  the 
loss  of  those  in  the  hands  of  an  officer  who 
was  required,  by  the  terms  of  his  bond,  to 
deliver  them  to  the  Treasury,  but  did  not  do 
sa  The  government  can  stand  upon  the 
terms  of  ito  special  contract  with  the  super- 
intendent, ana  insist  that  he  has  not  dis- 
chftrge^l  to  duties  by  safely  keeping  the 
moneys  that  came  to  his  hands,  and  which 
he  undertook  to  pay  over,  when  required. 
It  is  sufficient  in  this  case  to  say  that  the 
loss  of  the  notes  here  in  question  cannot  be 
attributed  to  overruling  necessity,  or  to 
any  public  enemy,  and  as  they  came  to  the 
hands  of  superintendent  Smythe,  and  as  he 
did  not  keep  the  condition  of  his  bond,  the 
government  can  look  for  reimbursement  to 
that  bond. 

This  view,  it  is  contended,  is  not  consis- 
tent with  what  was  said  in  United  Btatea 
v.  Morgan,  II  How.  154,  158,  13  L.  ed.  643, 
645,  above  cited.  It  appeared  in  evidence 
in  that  case  that  the  collector  received 
nearly  $100,000  for  duties  in  Treasury 
notes,  and  canceled  them.  The  notes  were 
then  put  up  in  a  bundle  to  be  sent  to  the 
Treasury  Department,  through  the  postof- 
fice,  and  orders  were  given  to  the  servant 
accustomed  to  deliver  packages  there  to  de- 
liver those.  But  the  bundle  was  stolen  or 
lost.  It  appeared,  also,  that  two  of  the 
notes  for  $500  each  were  altered  and  soon 
afterwards  presented  to  the  collector  in  pay- 
ment of  other  duties,  and  were  received  by 
him  as  j^enuine.  The  court,  in  that  case, 
as  already  shown,  reaffirmed  the  principle 

[175] announced  in  United  ^States  v.  Prescott. 
After  observing  that  the  duty  of  the  collec- 
tor was  to  return  the  canceled  notes  to  the 
Treasury  Department,  and  that  he  was 
technically  liable  for  not  having  done  so,  the 
court  said :  "The  rule  of  damage  would  be 
the  amount  of  the  notes, — unless  it  ap- 
peared, as  here,  that  they  had  been  canceled, 
and  unless  it  was  shown  that  the  govern- 
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ment  had  suffered,  or  was  likely  to  suffer, 
damage  less  than  t^eir  amount.  How  mueb 
is  the  real  damage,  under  all  the  circum- 
stances, is  a  question  of  fact  for  the  Jury, 
and  should  be  passed  on  by  them  at  another 
trial.  Only  that  an)ount,  rather  than  the 
whole  bona,  need,  in  a  liberal  view  of  the 
law,  and  of  his  bond,  be  exacted;  and  that 
amoiust  neither  he  nor  his  sureties  can  rea- 
sonably object  to  paying,  when  he,  by  the 
neglect  of  himself  or  his  agent,  has  caused 
all  the  injury  which  he  is  in  the  end  re- 
quired to  reimburse.  And  if  any  equities* 
exist  to  relieve  him  from  that,  none  of 
which  are  seen  by  us,  it  must  be  done  l^ 
Congress,  and  not  the  courts  of  law.  Any- 
thing less  than  this — any  less  strict  rule,  in 
the  public  administration  ot  the  fijiances — 
would  leave  everything  loose  or  unsettled, 
and  cause  infinite  embarrassments  in  the  ac- 
counting offices,  and  numerous  losses  to  the 
government.  .  .  .  Finally,  we  decide  on 
this  last  question  as  a  matter  of  law  Uiis, 
and  this  onlv,  namely,  that  the  collector  ia 
liable  for  all  the  actual  damages  sustained 
by  his  not  returning  the  notes  as  required 
by  law  and  official  circulars;  or  for  not 
putting  them  in  the  postoffice  so  as  to  be 
returned.  5  Stat  at  L.  203,  ehap.  2.  But 
how  much  this  damage  was  is  a  matter  of 
proof  before  the  juiy,  fixing  the  real  amount 
likely  to  happen  from  their  getting  into  cir- 
culation  a^in,  as  two  of  them  did  here, 
from  delay  and  inconvenieaosi  in  obtaining 
the  proper  vouchers  to.  settle  aeieounts, 
from  the  want  of  evidence  at  the  Depart- 
ment that  tli(B  notsfthad  been  redeemed,  or 
from  any  other  direct  consequence  of  the 
breach  of  the  condition  of  his  booid  and  of 
his  instructions  under  it.**  The  court  had 
previously  said,  in  its  opinion:  "We  doubt 
whether,  under  all  the  circumstances,  after 
canceled,  they  [the  Treasuiy  notes]  can  be 
regarded  as  money  or  mon^s  worth,  for 
the  purpose  of  sustaining  this  action;  yet 
it  is  clear  that  they  still  possess  some  value 
aa  vouchers,  and  as  evidence  for  the  Treas- 
ury Department  *that  they  have  been  re- [176] 
deemed.  It  is  still  clear,  also,  that  though 
canceled,  the  Treasurv  Department,  unless 
having  possession  of  them,  is  exposed  to  ex- 
pense and  loss  by  their  being  altered,  and 
the  cancelation  removed  or  extracted,  and 
their  getting  again  into  circulation,  as  two 
did  here,  and  being  twice  paid  by  the  gov- 
ernment." 

The  iniury  that  might  probably  have 
come  to  the  government  by  reason  of  the 
neglect  of  the  collector  in  the  Morgan  Case 
was  such  that  the  court  could  not,  as  in  the 
present  case,  give  any  peremptoiy  instruc- 
tion to  the  jury.  It  coiud  not  have  said,  in 
the  former  case,  that  canceled  Treasury 
notes  were  to  be  regarded  as  money,  or  that 
the  government  was  entitled  to  jud^ent 
for  the  face  amount  of  those  notes,  prior  to 
their  beins  canceled.  Nor  could  it  say,  as 
matter  of  law,  that  the  govemmoit  was,  in 
fact,  damaged  1^  not  luiving  the  canceled 
Treasury  notes  as  vouchers.  Such  bdng 
the  case,  it  was  held  that  it  was  for  the 
Jury,  under  such  evidence  as  inight  be  ad- 
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•duced,  to  sa^r  what. actual  injury,  if  any,  ac- 
crued to  the  United  States  by  reason  of  the 
nondelivery  of  the  canceled  Treasury  notes. 

The  present  case  cannot  be  controlled  by 
the  rule  laid  down  in  the  Morgan  Case. 
Here  the  Treasury  notes  received  by  Smvthe 
were  not  canceled,  and  could  be  used  as 
money.  They  were  not  safely  kept,  nor 
were  they  destroyed  through  overruling 
necessity  or  by  the  public  enemy.  Hence, 
there  was  a  breach  of  his  bond,  and  as  the 
amount  of  the  Treasury  notes  which  he 
tailed  to  deliver  to  the  government  was 
clearly  shown,  there  was  nothing  in  this 
case  to  refer  to  the  jury.  There  was  no 
question  of  damage  to  be  ascertained  by  a 
jury;  for  if  under  the  circumstances  dis- 
closed the  defendants  were  liable  at  all,  .the 
government,  as  matter  of  law,  was  entitled 
to  a  judgment  for  the  full  amount  shown  to 
have  been  received  b^  the  superintendent 
and  not  paid  over  by  him,  as  required  by  his 
bond. 

It  remains  to  consider  some  minor  objec- 
tions to  the  judgment.  It  is  contended 
that  it  was  error  to  give  interest  on  the 
amount  of   the  judgment   from   April  1st, 

1893,  the  date  from  which  the  accounts  of 
the  superintendent  were  stated  at  the  Treas- 
ury Department. 

f  177]  *The  all^;ed  fire  occurred  June  24th,  1893, 
And  on  February  9th,  1894,  notice  of  the  de- 
ficiency in  the  superintendent's  account  wsus 
^en  to  his  sureties,  as  required  by  the  act 
of  August  8th,  1888  (25  Stat,  at  L.  387, 
chap.  787,  U.  S.  Comp.  Stat.  1901,  p.  1208). 
Ana  this  action  was  brought  August  7th, 

1894.  Interest,  it  is  insisted,  was  recover- 
able, at  most,  only  from  the  date  of  the  no- 
tice to  the  sureties.  This  objection  is  met 
by  S  3624  of  the  Revised  Statutes  (U.  S. 
Comp.  Stat  1001,  p.  2418),  which  provides: 
''Whenever  any  person  accountable  for  pub- 
lic money  neglects  or  refuses  to  pay  into 
the  Treasury  the  sum  or  balance  reported 
to  be  due  to  the  United  States,  upon  the  ad- 
justment of  his  account,  the  First  Comp- 
troller of  the  Treasury  shall  institute  suit 
for  the  recovery  of  the  same,  adding  to  the 
sum  stated  to  be  due  on  such  account  the 
commiftsions  of  the  delinquent,  which  shall 
be  forfeited  in  every  instance  where  suit  is 
commenced  and  judgment  obtained  thereon, 
and  an  interest  of  6  per  centum  per  annum, 
from  the  time  of  receiving  the  money  until 
it  shall  be  repaid  into  the  Treasury." 

This  statute  is  mandatory,  and  the  sure- 
ties on  the  bond  of  superintendent  Smytlie 
must  be  held  to  have  signed  it  in  view  of  the 
requirement  as  to  the  date  from  which  in- 
terest should  be  computed.  It  is  not  denied 
that  the  Treasury  notes  in  question  were  re- 
«dved  at  least  as  early  as  April  Ist,  1893. 

It  is  also  said  that  it  was  error,  under 
the  law  of  Louisiana,  to  have  rendered  an 
absolute  judgment  against  Byrnes,  the  ad- 
ministrator of  the  succession  of  Conery,  de- 
ceased; that  if  any  judgment  was  rendered 
it  should  have  been  against  the  administra- 
tor, pajrable  only  in  due  course  of  adminis- 
tration. This  objection  is  quite  technical. 
If  by  the  law  of  Louisiana  the  judgment  is 
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so  payable,  it  will  be  thus  interpreted  and 
enforced,  subject,  of  course,  to  the  priority 
given  to  the  sovemment  in  the  distribution 
of  the  proceeds  of  the  estate  of  any  person 
indebtea  to  the  United  States  whose  estate 
is  insufficient  to  pay  all  debte  against  it. 
Hev.  Stet.  §1  3^66,  3467  (U.  S.  Comp.  SUt 
1901,  p.  23M). 

The  judgment  of  the  Cirouit  Court  of  Ap^ 
pealSf  affirming  the  judgment  of  the  Oirouit 
Court,  is  affirmed, 

*Mr.  Justice  PeokHain,  dissenting:  *        [178] 

I  dissent  from'  the  conclusion  arrived  at 
in  the  opinion  of  the  court,  and  from  the 
judgment  thereon.  I  agree  as  to  the  gen- 
eral character  and  extent  of  the  liability  of 
an  officer  ihtrusted  with  the  care  and  custo- 
dy of  public  moneys,  as  stated  in  the  cascn 
cited  in  the  opinion  upon  that  subject.  But 
those  cases  do  not  touch  the  question  in- 
volved. It  is  undisputed  that  the  property, 
for  the  loss  of  which  the  defendants  have 
been  held,  consisted  of  $25,000  of  Treasury 
notes  of  the  government  of  the  United 
States;  in  other  words,  it  consisted  of  the 
written  promise  of  the  government  to  pay 
money  upon  presentetion  of  the  notes. 
There  was  evidence  also,  at  leajst  sufficient 
to  go  to  the  jury,  to  prove  that  most  of 
these  notes  were  wholly  destroyed  by  fire, 
so  that  there  was  no  possibility  of  their  be- 
ing thereafter  presented  for  payment  or  re- 
demption. Treasury  notes  amounting  to 
about  $1,100  were  not  so  far  destroyed  as 
to  be  incapable  of  identification  or  presen- 
tation for  payment,  and  they  were  teken 
possession  of  and  reteined  by  the  govern- 
ment, and  vet  the  government  also  recovered 
judCTient  for  their  amount.  Assuming  the 
liability  of  the  obligors  in  the  bond  to  re- 
spond for  all  the  damage  sustained  by  the 
government  by  reason  of  this  destruction  by 
fire,  the  question  is.  What  damage  has  the 
government  suffered? 

Within  the  case  of  United  States  v.  Mor- 
gan, 11  How.  154,  13  L.  ed.  643,  cited  in  the 
opinion  of  the  court,  that  question  should 
have  been  submitted  to  the  jury  under  in- 
structions that  the  defendant  was  not  liable  . 
for  the  amount  of  the  face  of  the  notes  in 
case  they  had  been  totally  destroyed  by  the 
fire,  but  only  for  such  cost  and  expense  as 
the  government  might  incur  by  reason  of 
the  replacing  of  the  notes  destroyed,  includ- 
ing cost  of  paper,  printing,  engraving,  and 
Uie  trouble  and  inconvemence  caused  the 
government,  etc.,  together  with  the  cost,  if 
necessary  or  more  convenioit  to  the  govern- 
ment, of  the  transportation  of  other  notes 
to  take  the  place  of  those  destroved. 

This  suit  IS  upon  the  bond,  wnich,  as  it 
seems  to  me,  is  plainly  one  of  indemnity. 
The  legal  purport  of  such  a  bond  is  to  in- 
demnify the  government  from  any  loss  occa- 
sioned by  any  ^dereliction  of  the  obligor.  In  [170] 
case  of  a  breach  of  the  bond,  the  amount 
which  the  government  would  be  entitied  to 
recover  would  be  measured  by  the  loss  in- 
curred. If  the  loss  were  shown  to  have  been 
the  sum  of  $5  or  merely  nominal,  the  plain- 
tiff could  not  recover  $1,000,  or  the  penalty 
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of  the  bond.  It  is  conceded  in  the  present 
ease  that  what  the  defendant  and  his  sure- 
ties have  been  adjudged  to  answer  for,  as  a 
breach  of  the  bond,  was  because  $25,000 
(less  about  $1,100)  of  Treasury  notes  of  the 
United  States,  in  the  custody  of  the  super- 
intendent, had  been  burnt  and  destroyea  by 
fire.  I  concede  that  the  bondsmen  would  be 
responsible  for  any  loss  thereby  occasioned 
to  the  United  States,  even  though  without 
negligence  on  the  part  of  the  officer  in  whose 
custc^  the  money  had  been  placed. 

In  Morgan's  Cctee,  11  How.  154,  13  L.  ed. 
643,  there  was  a  suit  by  the  United  States 
Against  a  collector  of  revenue.  It  appeared 
.in  evidence  that  the  collector  had  collected 
about  $100,000  for  duties  in  Treasury  notes, 
and  had  canceled  them.  The  notes  were 
then  put  in  a  bundle  and  sent  to  the  Treas- 
ury Department  through  the  postoffice,  but 
the  bundle  was  lost  or  stolen.  The  circuit 
court  gave  judgment  to  the  government  in 
the  amount  of  the  penalty  of  the  bond, 
which  judgment  this  court  reversed,  and  in 
its  opinion  said : 

'*llie  rule  of  damage  would  be  the  amount 
of  the  notes,  unless  it  appeared,  as  here, 
that  they  had  been  canceled,  and  unless  it 
was  shown  that  the  government  had  suf- 
fered, or  was  likely  to  suffer,  damage  less 
than  their  amount.  How  much  is  the  real 
damage,  under  all  the  circumstances,  is  a 
question  of  fact  for  the  Jury,  and  should  be 
passed  on  by  them  at  another  trial.  Only 
that  amount,  rather  than  the  whole  bond, 
need,  in  a  liberal  view  of  the  law,  and  of  his 
bond,  be  exacted;  and  that  amount  neither 
be  nor  his  sureties  can  reasonably  object  to 
paying,  when  he,  by  the  neglect  of  himself 
or  his  agent,  has  caused  all  l^e  injury  which 
he  is  in  the  end  required  to  reimburse. 
.  .  »  Finally,  we  decide  on  this  last 
question  as  a  matter  of  law  this,  and  this 
only,  namely,  that  the  collector  is  liable  for 
all  the  actuaJ  damages  sustained  by  his  not 
returning  the  notes  as  required  by  law  and 
[180] official  circulars;  or  for  not  putting  *them 
in  the  postoffice  so  as  to  be  returned.  5 
Stat,  at  L.  203,  chap.  2.  But  how  much  this 
damage  was,  is  a  matter  of  proof  before  the 
jury,  fixing  th^  real  amount  likely  to  hap- 
pen from  their  getting  into  circulation 
again,  as  two  of  them  did  here,  from  delay 
and  inconvenience  in  obtaining  the  proper 
youchers  to  settle  accounts,  from  the  want 
of  evidence  at  the  department  that  the  notes 
had  been  redeemed,  or  from  any  other  direct 
consequence  of  the  breach  of  the  condition 
of  his  bond,  and  of  his  instructions  under 
it." 

The  attempt  made  to  distinguish  the  pres- 
ent case  from  that  of  United  States  v.  ifor- 
gun  does  not  seem  to  me  to  be  successful. 
Indeed  the  case  before  us  presents  a  stronger 
ease  of  a  substantial  deiense  than  that  of 

To  refuse  this  defense  of  a  burning  and 
total  destniction  of  the  notes  leaves  the 
strange  and  anomalous  spectacle  of  a  recov- 
ery by  the  government  on  account  of  a  dam- 
age which  in  fact  and  in  law  it  has  not  sus- 
tained. The  recovery  must  be  upon  the 
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contract,  evidenced  by  the  bond,  to  safely 
keep  and  pay  over,  and  in  default  to  pay 
the  damage  up  to  the  penalty  of  the  bond. 
This  is  the  contract,  ana  that  there  has  been 
a  breach  may  be  admitted  at  once,  but  the 
question  on  the  part  of  the  obligors  in  the 
bond  then  comes  back,  What  damage  has 
the  government  suffered  by  reason  of  tho 
failure  to  keep  the  contract?  for  it  is  only 
the  damage  which  the  government  in  fact 
has  sustained  that  we  nave  contracted  to 
pay.  How  can  it  be  said,  with  the  slightest 
reference  to  fact,  that  the  damage  amounts 
to  the  face  of  the  notes  when  those  notrs 
are  simply  the  promise  of  the  government 
to  pay  upon  their  presentation,  and  the  pos- 
sibility of  such  presentation  has  ceasea  to 
exist? 

But  the  right  to  set  up  and  prove  a  de- 
fense of  this  character  seems  to  be  denied 
on  some  view  of  public  policy,  the  propriety 
of  which  I  admit  I  fail  to  recognize,  and  I 
also  fail  to  recognize  the  legal  power  of  the 
court  to  deny  to  the  obligors  the  validity  of 
a'  defense  which  shows  that  no  damage,  or 
a  less  amount  than  claimed,  has  been  sus- 
tained, because  of  any  assumed  public  pot- 
icy.  It  is  a  case  of  contract,  and  not  of 
policy. 

The  denial  of  the  sufficiency  of  the  defence 
seemingly  rests  upon  the  ground  that  it  i« 
against  the  interests  of  the  government,  *and [181] 
therefore  is  against  the  public  policy  of  the 
United  States,  to  permit  any  defense  to  be 
interposed  in  an  action  upon  this  kind  of  a 
bond;  that,  no  matter  how  clearly  it  may 
be  proved  that  no  damage  has  been  sustained 
by  the  government,  and  therefore  there  is 
nothing  which  the  obligors  have  contracted 
to  pay,  still  the  full  amount  of  the  face  of 
the  notes  must  be  paid  to  the  government 
in  order  to  reimburse  it  for  a  loss  it  has 
never  in  fact  sustained.  And  it  is  proof  of 
this  very  fact  which  is  refused  on  the 
ground  of  public  policy.  Can  the  govern- 
ment maintain  the  proposition  that  if  it  has 
suffered  in  truth  no  loss  it  can  nevertheless 
recover  either  the  penalty  of  the  bond  or 
any  less  sum?  This  is  to  change  the  legal 
import  of  the  bond.  But  it  is  nevertheless 
maintained  Uiat  it  is  against  public  policy 
to  permit  proof  of  a  fact  which  if  it  really 
existed  would  undoubtedly  constitute  a  de- 
fense to  the  claim  made  by  the  government. 
That  kind  of  a  public  policy  which  prevents 
a  legal  defense  i  cannot  understand.  I  can 
and  do  appreciate  a  public  policy  that  refuses 
to  admit  the  sufficiency  of  a  defense  that 
the  properly  was  lost  bv  or  stolen  from  the 
officer  without  any  fault  on  his  part.  The 
officer  and  bis  sureties  have  frequently  en- 
deavored to  have  the  government  bear  the 
loss  which  has  actually  been  sustained,  be- 
cause it  happened  without  any  fault  on  the 
part  of  the  officer;  but  the  courts  have  held 
that  such  deiense  is  insufficient  on  the 
ground  that  it  is  against  public  policy  to 
recognize  it  as  an  answer  to  defendant's  ob- 
ligaUon  to  pay  over,  because  it  would  tend 
to  diminish  the  care  which  the  officer  would 
otherwise  take  of  the  property  intrusted  to 
his  custody,  and  would  lead  the  government 
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itiUi  nn  inveflti5!;ntion  of  the  facts  flurround- 
ii'i  or  causing  the  loss,  under  very  great 
tli^.ul vantages,  and  therefore  as  the  loss  had 
ill  fact  occurred,  and  one  or  the  other  of  the 
i)urties  must  bear  R,  the  courts  have  said 
he  roust  bear  it  in  whose  custody  it  had  been 
placed  by  the  government  when  it  was  stoU 
en  or  destroyed,  and  the  proffered  answer 
has  been  held  to  be  no  defense  to  the  con- 
tract to  pay  over,  existing  in  the  bond,  which 
has  therefore  been  enforced.  The  courts 
simply  decided  what  the  contract  between 
the  parties  meant,  but  they  did  not  decide 
that  a  legal  defense,  showing  there  was  no 
damage,  could  not  be  interposed. 

[182]  "Here,  however,  it  seems  tx>  me  plain  there 
is  no  question  of  public  poli^  as  to  what 
should  constitute  a  defense.  The  amount  bf 
damage  is  what  the  defendants  have  prom- 
ised to  pay,  and  nothing  more.  Ck>nsequent- 
Jy,  what  is  damage  must  be  shown.  Now 
that  is  a  question  of  fact,  and  if  no  damage 
has  in  fact  been  sustained,  it  is  the  legal 
right  of  t^e  defendant  to  prove  it,  and  it 
cannot,  as  I  think,  be  denied  him  on  any 
question  of  public  policy.  This  is  to  me  a 
new  application  of  the  doctrine  of  public 
policy  to  a  strictly  legal  defense  to  the  obli- 
gation contained  in  a  contract  sued  upon, 
where  both  parties  acknowledge  the  validity 
of  such  contract,  and  the  defense  is  founded 
upon  the  terms  of  the  contract  about  whose 
legal  meaning  there  cannot,  as  it  seems  to 
me,  be  any  difference  of  opinion. 

Upon  the  other  branch  of  the  subject,  the 
case  shows  that  at  least  $1,182  in  Treasury 
notes  were  saved,  although  charred,  and  were 
taken  possession  of  by  the  agents  of  the  gov- 
ernment, and  were  identified  as  to  the 
amount  and  date  of  issue.  The  defendants 
insisted  there  could  be  no  recovery  for  this 
axun,  as  the  government  already  had  the 
notes  in  its  possession,,  but  this  objection 
was  overruled.  The  sections  of  the  Revised 
SUtutes  of  the  United  States  (951,  957  [U. 
8.  Comp.  Stat  1901,  pp.  695,  698]),  set 
forth  in  the  opinion,  are  said  to  render  this 
defense  insufficient,  for  the  reason  that  the 
defendants  had  not  submitted  their  claim 
for  audit  to  the  accounting  officers  of  the 
Tresksury,  These  sections  are,  as  stated, 
simply  reproductions  of  the  act  of  1797, 
which  was  in  force  when  the  Morgan  Case, 
11  How.  164,  13  L.  ed.  643,  was  decided,  and 
it  is  not  mentioned  therein  as  an  answer  to 
the  defense  set  up  by  defendants.  Probably 
the  provision  was  not  regarded  as  applica- 
ble, although  it  must  be  admitted  the  record 
does  not  affirmatively  show  the  nonpresenta- 
tion  of  the  matter  to  the  Treasury  officials. 
But«  in  my  judgment,  the  sections  have  no 
application  to  -this  case.  The  defendants 
are  not  seeing  a  claim  or  credit  against  the 
government,  and  the  provision  apj^lies  to 
such  a  case,  while  here  the  question  is  as  to 
how  much  the  government  has  been  dam- 
aged, and  when  it  is  shown  that,  in  any 
event,  it  has  in  fact  received  $1,182  of  the 
$25,000  it  claimed,  it  seems  to  me  that,  up- 
on any  basis  of  liability,  such  fact  reduces 
the  claim  on  the  part  of  the  government,  not 

[183]  by  reason  *ci  a  credit,  but  because  the  de- 
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fendant  never  was  liable  to  the  extent 
claimed,  and  in  proving  the  facts  which 
show  there  never  was  any  such  liability,  it 
cannot,  as  it  seems  to  me,  be  said  that 
the  defendants  ther^y  claim  a  credit. 
They  claim  no  such  thing,  but  they 
do  claim,  first,  that  the  government  has 
failed  to  prOve  a  cause  of  action  for  any 
more  than  a  nominal  sum;  or,  second,  for 
any  greater  stun  than  $23,818,  being  the 
difference  between  $25,000  and  the  $1,182  al- 
ready received,  and  this  is  the  extent  of  the 
cause  of  action  proved  by  the  government, 
after  all  the  facts  are  in  evidence. 

The  recovery  in  this  case  was  not  for 
the  whole  penalty  of  the  bond,  which  was 
$100,000,  but  judgment  was  prayed  for  and 
recovered  to  the  extent  of  $25,000,  the  whole 
amount  of  the  notes,  not  deducting  the  $1,- 
182  already  received  by  the  government. 
This  shows  that  the;  recovery  was  at  least 
based  upon  the  amount  of  the  damage,  and 
not  upon  the  penalty;  and  it  therefore  fur- 
ther shows  that  it  was  indemnity,  pure  and 
simple,  which  the  government  claimed. 
Therefore  it  was  necessary  for  it  to  prove 
the  damage,  and  in  proving  the  defense,  at 
least  as  to  $1,182,  the  defendants  were  not 
proving  a  credit,  but  disproving  to  that  ex- 
tent the  cause  of  action  of  the  plaintiff. 

For  the  reasons  thus  stated,  I  am  in  fa- 
vor of  reversing  the  judgment  of  the  court 
below,  and  I  dissent  from  the  opinion  of 
this  court  directing  an  affirmance. 

1  am  authorized  to  state  that  Mr.  Justice 
Sliiras  concurs  in  this  dissent. 


•JOSEPH  H.  BEALS,  Plff,  in  Err.,  [184| 

V, 

JAMES    J.    CONE    and    Lyman    Robison, 

Dfi8.  in  Err, 

(See  S.  C.  Reporter's  ed.  184-188.) 

Error  to  state  court  —  Federal  question  — 
8uit%  as  to  mining  claim  —  questions  of 
general  late — estoppel — res  judicata, 

1.  The  mere  fact  that  an  action  Is  bronght  In 
a  state  court,  under  U.  8.  Rev.  Stat.  H  2325, 
2826  (U.  S.  Comp.  Stnt.  1001,  pp.  1429, 
1480),  In  support  of  an  adverse  mining 
claim,  does  not  of  Itself  entitle  the  defeated  , 
partj  to  a  writ  of  error  from  the  Supreme 
Court  of  the  United  States. 

2.  Whether  statements  made  on  a  hearing,  be* 
fore  the  Land  Departmeqt,  of  a  protest 
against  a  mineral  entry,  work  an  estoppel  in 
paia  which  amounts  to  a  defense  to  a  claim  of 
title  under  a  subsequent  entry.  Involves  no 
Federal  question  which  will  give  the  Supreme 
Court  of  the  United  States  Jurisdiction  to 
review  the  Judgment  of  a  state  court. 

8.  A  ruling  of  a  state  court  adverse  to  plalu- 
tlflTs  claim  that  the  decision  by  the  Land  De- 
partment of  a  question  of  fact  on  the  hearing 

Note. — On  writ$  of  error  from  United  8taiM 
Supreme  Court  to  atate  courta — see  noii^  to 
Hamblln  v.  Westem  Land  Co.  87  L.  ed.  U.  S. 
267;  Klpley  ▼.  Illinois,  42  L.  ed.  U.  3.  998; 
and  Re  Buch&nan,  89  L.  ed.  U.  Si.  884. 
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of  a  protest  filed  by  him  and  others  against  de- 
feodants*  original  mineral  entrj  was  rea  jU' 
dicata  In  an  adverse  suit  In  which  defendants 
rely  on  a  subsequent  entry  Is  not  the  decision 
of  a  Federal  question  which  will  give  the 
Supreme  Court  of  the  United  States  Jurisdic- 
tion to  review  the  Judgment  of  the  state 
court. 

[No.  84.] 

Argued   yovemher  11,  12,   1902.    Decided 
January  Xti,  190S. 

IN  ERROR  to  the  Supreme  Oourt  of  the 
State  of  Olorado  to  review  a  judgment 
which  affirmed  a  judgment  of  the  District 
Court  of  the  County  of  £1  Paso  in  favor  of 
defendants  in  a  suit  in  support  of  an  ad- 
Terse  mining  claim.    Diamtased. 

See   same   case   below,  27    Cola   473,  02 
PoiQ.  948. 


Statement  by  Mr.  Justice  Brewer t 
This  is  what  is  known  in  the  mining  re- 
gions as  an  "adverse  suit/'  brought  under 
the  authority  of  SS  2325  and  2326,  Rev. 
Stat.  (U.  S.  Comp.  Stat.  1901,  pp.  1429, 
1430),  in  the  district  court  of  the  county  of 
£1  Paso,  Colorado,  to  contest  the  right  of 
defendants  to  a  patent  for  the  Ophir  lode 
mining  claim.  The  plaintiff  claimed  a  por- 
tion of  this  ground  as  a  part  of  his  own 
mining  claim,  and  the  question  presented 
was  as  to  the  priority  of  right  tnereto  of 
the  respective  parties  by  virtue  of  discov- 
ery ana  location.  Judgment  was  rendered 
in  the  district  oourt  in  favor  of  the  defend- 
ants, which  judgment  was  affirmed  by  the 
supreme  court  m  the  state.  27  Colo.  473, 
62  Pac.  948.  Thereupon  the  case  was 
brought  here  on  writ  of  error. 

In  the  complaint,  plaintiff  averred  that 
on  or  about  January  1,  1893,  and  ever  since, 
he  was  the  owner  and  in  possession  of  the 
Tecumseh  lode  mining  claim;  that  on  or 
about  April  1,  1806,  the  defendants  wrong- 
fully entered  upon  a  parcel  of  said  claim,  to 
wit,  all  that  part  thereof  included  within 
the  exterior  lines  of  the  Ophir  lode  mining 
f  185] claim,  and  that  they  have  ever  since 'wrong- 
fully withheld  the  possession  of  said  parcel 
from  the  plaintiff.  The  answer  denied  the 
allpjTitionn  of  the  complaint,  and  pleaded  as 
a  second  defeTi.<ie  that  before  the  alleged  dis- 
covery of  tlio  Tecumseh  lode  mining  claim, 
.  to  wit,  on  February  3,  1892,  the  defendants 
or  their  grantors  were  and  defendants  still 
are  the  owners  of  the  Ophir  lode  mining 
claim:  and  that  by  reason  of  such  owner- 
ehip  they  are  entitled  to  the  possession  of 
the  ground  in  dispute.  To  this  answer  a 
replication  was  filed,  setting  forth  that  de- 
fendants on  February  10,  1893,  made  a 
mineral  entry  which  included  said  Ophir 
lode;  that  subsequently  plaintiff,  with  oth- 
ers, filed  a  protest  against  that  portion  of 
the  entry  which  related  to  the  Ophir  lode, — 
such  protest  charging,  among  other  things, 
that  there  had  been  no  discovery  of  any 
vein,  lode,  ledge,  or  deposit  of  mineraJ 
therein ;  that  on  a  hearing  there  was  an  ad- 
judication by  the  CommiMioner  of  the  Gen- 
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eral  Land  Office,  affirmed  by  the  Secretary 
of  the  Interior,  that  no  discovery  had  been 
made,  and  canceling  the  entry.  Plaintiff 
also  alleged  that  at  Uie  hearing  on  said  pro- 
test Cone,  one  of  the  defmdants,  testified 
that  no  vein  had  been  discovered  in  the 
Ophir  claim  and  no  work  done  on  any  lode 
therein  durin|[  the  year  1893,  and  that  the 
plaintiff  was  induced  by  such  testimony  to 
go  to  large  expenditures  in  exploring  for 
mineral  in  the  ground  in  oonfiict  between 
the  two  claims,  the  defendants  Imowing  at 
all  times  that  such  expenditures  were  l^i'ng 
made  in  reliance  upon  the  truth  of  such  tes- 
timony. In  other  words,  the  plaintiff  ia 
his  replication  pleaded  two  defenses  to  de- 
fendants' claim  of  title:  First,  ree  judicata 
by  reason  of  the  action  of  the  Secretary  of 
the  Interior  in  setting  aside  the  original 
application  for  entry  of  the  Ophir  fode; 
and,  second,  estoppel  bv  reason  oi  the  testi- 
mony given  by  one  of  the  defendants.  A 
demurrer  to  this  replication  was  sustained^ 
and  the  case  went  to  trial  upon  the  com- 
plaint  and  answer. 

Mr.  H.  B.  ^oliiuioii  ai^ed  the  cause  and 
filed  a  brief  for  plaintiff  In  error: 

A  defense  based  upon  laws  of  the  United 
States  gives  rise  to  a  Federal  question,  at 
much  as  a  claim  asserted  in  a  complaint. 

Anderacn  v.  Carkina,  135  U.  S.  483,  34  L. 
ed.  272,  10  Slip.  Ct.  Rep.  905;  Murdoch  T. 
MemphU,  20  Wall.  590,  22  L.  ed.  429. 

A  Federal  question  was  involved. 

Chicago,  B,  do  Q,  B,  Co,  v.  Chicago,  166 
U.  S.  226,  41  L.  ed.  979,  17  Sup.  Ct.  Rep.  681. 

This  court  will  review  the  decision  of  the 
lower  court  on  both  the  law  and  the  facts, 
so  far  aa  it  may  be  necessary  to  determine 
the  validity  of  any  right  set  up  or  claimed 
under  an  act  of  Congress. 

Republican  River  Bridge  Co,  v.  Kanaaa  P. 
R,  Co.  92  U.  S.  315,  23  L.  ed.  515. 

Federal  questions,  even  if  raised  for  the 
first  time  by  petition  for  a  rehearing,  will 
be  reviewed  by  this  oourt  where  they  were 
considered  and  determined  by  the  state 
court. 

Malleti  v.  North  Carolina,  181  U.  S.  589, 
45  L.  ed..  1015,  21  Sup.  Ct  Rep.  730. 

A  claim  that  to  construe  the  act  of  Con- 

fress  allowing  and  requiring  a  vein  to  be 
iscovered  at  any  place  within  the  limits  of 
the  claim,  as  in  harmony  with  a  state 
statute  requiring  this  vein  to  be  in  the  dis- 
covery shaft,  would  prejudice  our  titles 
right,  privilege,  and  immunity  claimed  un- 
der that  act,  makes  a  case  arising  under  the 
laws  of  the  United  States. 

Cooke  ▼.  Avery,  147  U.  8.  375,  37  L.  edL 
209,  13  Sup.  Ct  Rep.  340. 

The  refusal  to  consider  'the  question  as  to 
whether  the  state  statute  construed  aa  re- 
quiring the  discovery  of.  a  vdn  in  the  dis- 
covery shaft  is  in  confiict  with  the  act  of 
Congress  allowing  such  discovery  at  any 
place  within  the  limits  of  the  claim  waa 
equivalent  to  denying  the  right,  title,  privi* 
lege,  and  immunity  claimed  under  and  by 
virtue  of  such  confiict 

Dea  Mdnea  Nav.  4  B.  Co,  t.  Iowa  Hom^ 
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^tcad  Co,  123  U.  S.  552,  31  L.  ed.  202,  8  Sup. 
Ct.  Bep.  217. 

It  clearly  appears  that  the  supreme  court 
«f  Colorado  regarded' the  pleadings,  offers  of 
instructions,  objections  to  instructions,  of- 
fers of  evidence,  and  objections  to  evidence, 
«s  sufficient  forms  by  which  to  assert  claims 
of  right,  title,  privilege,  and  immunity  under 
the  various  acts  of  Congress  to  which  we 
liave  alluded,  and,  in  the  main,  has  actually 
decided  these  questions,  and  denied  such 
right,  title,  privile^,  and  immunity;  and 
this  operates  to  give  jurisdiction  to  ttds 
•court. 

F.  G.  Owley  Stave  Co.  v.  Butler  County, 
166  U.  S.  648,  41  L.  ed.  1149,  17  Sup.  Ct 
Hep.  709. 

A  Federal  question  raised  for  the  first 
time  in  the  supreme  court,  and  actually  de- 
-cided  on  its  merits  by  that  court,  is  re- 
viewable here,  notwithstanding  it  may  not 
liave  been  raised  in  the  trial  court. 

Sully  v.  American  Nat,  Banky  178  U.  8. 
^9,  44  L.  ed.  1072,  20  Sup.  Ct.  Rep.  935. 

No  particular  form  of  words  or  phrases 
in  which  the  claim  of  Federal  rights  must 
he  asserted  has  ever  been  declared  neces- 
sary. It  is  sufficient  if  it  appears  from  the 
record  that  such  rights  were  specially  set 
tip  or  claimed  in  the  state  court  in  such 
manner  as  to  bring  them  to  the  attention  of 
the  court. 

dreen  Bay  d  M,  Canal  Co,  ▼.  Patten 
Paper  Co.  172  U.  8.  68,  43  L.  ed.  364,  19 
Sup.  Ct  Rep.  97. 

ifr.  Oliarles  8.  Tlioiiias  argued  the 
•cause,  and,  with  Meesra,  William  H,  Bryant 
«nd  Harry  H,  Lee,  filed  a  brief  for  de- 
fendants in  error : 

If  the  Federal  auestion  was  not  called  to 
the  attention  of  tne  state  court,  and  prior 
to  any  motion  .or  petition  for  rehearing,  no 
writ  of  error  can  lie  to  such  court. 

Loeber  v.  Sohroeder,  149  U.  S.  681,  37  L. 
«d.  868,  13  Sup.  Ct  R«p.  934;  TewoB  do  P. 
Co,  v.  Southern  P,  Co,  137  U.  S.  48,  34  L. 
«d.  614,  11  Sup.  Ct  Rep.  10;  Butler  v.  Gage, 
138  U.  S.  62,  34  L.  ed.  869,  11  Sup.  Ct  Rep. 
235;  Winona  d  St,  P.  R.  Co,  v.  Plainview, 
143  U.  S.  391,  36  L.  ed.  200,  12  Sup.  Ct 
Rep.  530;  Bushnell  v.  Crooke  Min,  do  Smelt- 
ing Co,  148  U.  S.  682,  37  L.  ed.  610,  13  Sup. 
Ct  Rep.  771;  Lceper  v.  Texas,  139  U.  S. 
462,  36  h.  ed.  225,  11  Sup.  Ct  Rep.  677; 
Lamar  Canal  Co,  v.  Amity  Land  d  Irrig, 
Co.  26  Colo.  380,  58  Pac.  600;  Armetrong  v. 
Athene  County  Treasurer,  16  Pet  281,  10 
L.  ed.  965. 

This  court  will  not  resort  to  forced  in- 
ferences and  conjectural  reasoning,  or  to 
«fen  probable  suppositions  of  the  points 
raised  and  decided,  in  order  to  sustain  juris- 
diction. 

Ocean  Tna.  Co.  T.  PoUeye,  13  Pet  167,  10 
L.  ed.  105. 

A  mention  of  a  Federal  question  in  the 

rition  for  the  writ  of  error  is  insufficient 
give  the  supreme  court  jurisdiction. 
Leeper  v.  Texae,  139  U.  S.  462,  35  L.  ed. 
225,  11  Sup.  Ct  Rep.  677;  Tripp  v.  Santa 
Roea  Street  R,  Co.  144  U.  S.  126,  36  L.  ed. 
372,  12  Sup.  Ct  Rep.  655. 
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The  record  must  show  affirmatively  that 
some  Federal  auestion  was  involved. 

Brown  v.  Colorado,  106  U.  S.  95,  27  L.  ed. 
132,  1  Sup.  Ct.  Rep.  175 ;  Boughton  v.  Amer* 
icon  Exck  Vat.  Bank,  104  U.  S.  427,  26  L. 
ed.  765;  Michigan  C.  R.  Co.  v.  Michigan 
Southern  R,  Co,  19  How.  378,  16  L.  ed.  689. 

The  definitions  given  by  the  state  court  to 
the  term  "vein  or  lode"  in  the  Federal 
mining  statute,  and  the  necessil^  of  their 
presence  in  the  discovery  shaft  of  a  mining 
claim,  do  not  invest  Uiis  court  with  power 
to  review  the  decision. 

Buahnell  v.  Crooke  Min.  A  Smelting  Co, 
148  U.  S.  682,  37  L.  ed.  610,  13  Sup.  Ct 
Rep.  771. 

No  jurisdiction  to  review  can  attach  to 
this  court  simply  because  the  plaintiffs  in 
error  may  have  claimed  a  right  under  a 
Federal  statute. 

Blackburn  v.  Portland  Gold  Min,  Co,  175 
U.  S.  586,  44  L.  ed.  283,  20  Sup.  Ct  Rep. 
222;  Colorado  Cent,  Conaol,  Min,  Co.  v. 
Turck,  160  U.  S.  138,  37  L.  ed.  1030,  14  Sup. 
Ct  Rep.  35 ;  Gillie  v.  Stinohfield,  159  U.  S. 
658,  40  L.  ed.  295,  16  Sup.  Ct  Rep.  131. 

A  suit  to  quiet  title  to  a  mining  claim  in- 
volves no  F^eral  question. 

California  Oil  d  Gae  Co.  T.  MiUer,  96 
Fed.  17. 

A  suit  brought  in  support  of  an  adverse 
claim  is  not  one  arising  under  the  laws  of 
the  United  States  in  such  sense  as  to  con- 
fer Federal  jurisdiction. 

Shoehone  Min.  Co,  ▼.  Rutter,  177  U.  S. 
505,  44  L.  ed.  864,  20  Sup.  Ct.  Rep.  726. 

When  a  Federal  question  is  raised  in  the 
state  courts,  the  party  who  brings  the  case 
to  this  court  cannot  raise  here  another  Fed- 
eral question  which  was  not  raised  below. 

Chapin  v.  Fye,  179  U.  8.  127,  46  L.  ed.  119, 
21  Sup.  Ct.  Rep.  71. 

If  the  decision  of  the  state  court  is  based 
upon  a  state  of  facts  which  remove  the  al- 
leged Federal  question  out  of  the  caAe,  this 
court  has  no  jurisdiction  to  review. 

Missouri,  K.  d  T.  R,  Co,  v.  Ferris,  179  U. 
S.  602,  45  L.  ed.  337,  21  Sup.  Ct.  Rep.  231; 
Yazoo  d  M.  Valley  R,  Co.  v.  Adams,  180 
U.  S.  41,  45  L.  ed.  415,  21  Sup.  Ct.  Rep.  256. 

If  the  decision  of  the  state  court  rests  on 
an  independent  ground  of  law  not  involving 
any  Federal  question,  or  on  a  ground  broad 
enough  to  sustain  it  without  reference  to 
such  a  question,  the  Supreme  Court  has  no 
jurisdiction. 

Eustis  v.  BolleSy  160  U.  S.  361,  37  L.  ed. 
nil,  14  Sup.  Ct.  Rep.  131;  Douser  v.  Rich- 
ards, 151  U.  S.  658,  38  L.  ed.  305,  14  Sup. 
Ct.  Rep.  452;  Missouri  P,  R,  Co.  v.  Fitzger* 
aid,  160  U.  S.  556,  40  L.  ed.  536,  16  Sup.  Ct 
Rep.  389;  Osborne  ▼.  Florida,  164  U.  S.  650. 
41  L.  ed.  586,  17  Sup.  Ct.  Rep.  214;  Wade  v. 
Lawder,  165  U.  S.  624,  41  L.  ed.  851,  17 
Sup.  Ct  Rep.  426;  Bale  v.  Lewis,  181  U.  S. 
473,  45  L.  ed.  969,  21  Sup.  Ct  Rep.  677. 

Questions  of  fact,  when  once  settled  in 
the  courts  of  a  state,  are  not  subject  to  re- 
view in  this  court 

Western   U,  Teleg,  Co.  v.   Call  Pub,  Co, 

181  IF.  S.  92,  46  L.  ed.  765,  21  Sup.  Ct.  Rep. 

561;  Dower  T.  Richards,  151  U.  S.  658,  33 
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L.  ed.  305,  14  Sup.  Ct.  Rep.  452;  Egan  y. 
Hart,  166  U.  S.  188,  41  L.  ed.  680,  17  Sup. 
Ct  Rep.  300;  Chicago,  B.  d  Q.  R.  Co.  v. 
Chicago,  166  U.  8.  226,  41  L.  ed.  979,  17 
Sup.  Ct.  Rep.  581;  Hedrick  v.  Atchison,  T. 
d  B.  F.  R,  Co.  167  U.  S.  673,  42  L.  ed.  320, 
17  Sup.  Ct.  Rep.  922 ;  Oardner  v.  Bonestell, 
180  U.  S.  362,  46  L.  ed.  674,  21  Sup.  Ct. 
Rep.  399. 

On  error  to  &  8tate  court,  this  court  can- 
not consider  an  alleged  Federal  question, 
when  it  appears  that  the  Federal  right  thus 
relied  upon  had  not  by  adequate  specifica- 
tion been  called  to  the  attention  of  the  state 
court,  and  had  not  been  by  it  considered, 
not  being  necessarily  involved  in  the  de- 
termination of  the  case. 

Yazoo  do  M.  Valley  Co.  v.  Adam*,  180  U. 
S.  41,  46  L.  ed.  416,  21  Sup.  a.  Rep.  250; 
Poxcell  V.  Brunswick  County,  150  U.  S.  440, 
37  L.  ed.  1137,  14  Sup.  Ct.  Rep.  166;  Capi- 
tal City  Dairy  Co.  v.  Ohio,  183  U.  S.  238, 
46  L.  ed.  171,  22  Sup.  Ct.  Rep.  120. 

(186]  *Mr.  Justice  Brewer  delivered  the  opin; 
ion  of  the  court: 

The  jurisdictioo  of  this  court  is  denied. 
The  validity  of  a  treaty  or  statute  of  or 
authority  exercised  under  the  United  States 
waB  not  drawn  in  question  in  the  state 
courts,  nor  was  the  validity  of  a  statute  of 
or  authority  exercised  under  the  state  of 
Colorado  challenged  on  the  ground  of  be- 
ing repugnant  to  the  Constitution,  treaties, 
or  laws  of  the  United  States.  So  that  the 
jurisdiction  of  this  court  depends  on  wheth- 
er some  title,  right,  privilege,  or  immunity 
(tf  a  Federal  nature  was  specially  set  up 
and  claimed  by  the  plaintiff  in  error  and  de- 
nied l^  the  state  courts.  Rev.  Stat  S  709 
(U.  S.  Comp.  Stat  1901,  p.  676). 

The  mere  fact  that  this  is  an  action 
brought  under  SS  2326  and  2326.  Rev.  Stat 
(U.  8.  Comp.  Stat  1901,  pp.  1429,  1430),  in 
support  of  an  adverse  claim,  does  not  of  it- 
self entitle  the  defeated  party  to  a  writ  of 
error.  Although  brought  under  the  au- 
thority of  a  Federal  statute,  the  questions 
involved  may  be  only  of  general  or  local 
law.  Blackburn  v.  Portland  Oold  Min.  Co. 
176  U.  S.  671,  44  L.  ed.  276,  20  Sup.  Ct 
Rep.  222;  Shoshone  Min.  Co.  v.  Rutter,  177 
U.  S.  505,  44  L.  ed.  864,  20  Sup.  Ct  Rep. 
726. 

Two  questions  of  law  arose  on  the  plead- 
ings. Both  were  presented  by  the  demur- 
rer to  the  replication;  one,  a  question  of 
estoppel:  the  other,  of  res  judicata.  The 
estoppel  was  not  one  of  record,  but  in  pais, 
arining,  as  contended,,  from  contradictory 
statements  made  by  one  of  the  defendants 
at  a  different  time  and  place.  Whether 
such  statements  work  an  estoppel  depends, 
not  upon  the  Constitution  or  any  law  of 
Congress,  involves  no  Federal  question,  but 
is  determined  by  rules  of  general  law. 

With  respect  to  the  other  question,  this 
may  be  Raid :  The  validity  of  the  denial  of 
the  original  application  for  entry  was  not 
challenged.  It  was  accepted  as  conclusive, 
and  a  subsequent  er^try  was  relied  upon. 
The  rule  of  ret  iudis^j^ta  wmm,  however,  in- 
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voiced  by  plaintiff  on  the  ground  that  m 
question  of  fact  had  been  decided  in  the  first 
application,  which,  as  alleged,  was  conclu- 
sive between  the  parties  in  this  action.  But 
the  applicability  of  the  rule  depends  on  the 
fact  that  the  parties  to  the  two  actions  or 
proceedings  are  the  same,  and  also  acting  In 
the  same  right  Here  the  parties  to  the 
prior  proceeding  were  the  applicants  •for'the[1871 
patent  and  the  United  States,  and  the  mot- 
ters  decided  bound  them,,  and  them  only. 
The  fact  that  this  plaintiff,  with  others, 
filed  a  protest  against  the  entry  did  not 
make  them  parties  to  the  application  to  the 
extent  that  they  were  concluded  by  a  deci- 
sion either  way.  There  is  no  suggestion  in 
the  pleadings  that  the  prot^tants  were  in 
any  way  interested  in  the  ground  applied 
for,  or  that  they  were  acting  other  than  a<% 
good  citizens,  sedcing  to  prevent  a  wron&? 
upon  the  government  Their  standing  iu 
the  proceeding  was  in  the  nature  of  amid 
curia.  As  such,  whatever  the  result,  no 
rule  of  res  judicata  could  be  invoked  by  or 
against  them.  Hence,  the  ruling  on  the  de- 
murrer was  not  concerning  the  effect  of  a 
decision  made  by  the  Land  Department  upon 
the  parties  to  the  proceeding,  but  a  mere 
determination  that  one  who  was  not  a  party 
could  not  claim  the  advantages  of  a  party. 
It  is  not  open  to  question  that  the  trial 
court  properly  sustained  the  demurrer  to 
this  portion  of  the  replication.  To  call  thi«i 
the  aecision  of  a  Federal  question  adverse 
to  the  plaintiff  is  so  manifestly  without 
foundation  that  it  may  rightfully  be  disre- 
garded. 

The  record  of  the  trial,  which  took  place 
before  a  jury,  is  voluminous, — ^the  bill  of 
exceptions,  containing  the  testimony,  the  in- 
structions, and  the  proceedings  on  the  mo- 
tion for  a  new  trial,  filling  436  printed 
pages.  The  testimony  was  mainly  directed 
to  such  matters  of  fact  as  the  time  and 
place  of  discovery  of  mineral,  the  character 
of  the  veins,  the  per  cent  of  mineral,  and 
the  general  nature  of  the  rock  formation* 
in  which  the  veins  were  alleged  to  have  bees 
discovered.  From  the  beginning  of  the  trial 
to  the  end  of  the  testimony  there  appears 
no  single  distinct  claim  based  upon  the  Con- 
stitution or  statutes  of  the  United  States. 
No  statute  of  the  state  of  Colorado  was 
questioned,  nor  was  any  title,  right,  privi- 
lege, or  immunity  under  the  Constitutionor 
laws  of  the  United  States  specially  set  up 
or  claimed.  In  the  instructions  asked  ana 
refused,  as  well  as  in  those  given,  there  is 
onl^  a  general  mention  of  the  laws  of  the 
United  States,  and  none  of  any  particular 
statute.  In  the  motion  for  a  new  trial,  as 
well  as  in  the  assignments  of  error  in  the 
supreme  court  of  the  state,  there  is  not  the 
slightest  reference  to  the  Constitution,  the 
laws  of  the  United  States,  or  *any  section  or [1881 
part  thereof.  And  in  the  opinion  of  the  su- 
preme court,  outside  of  the  matters  of  es- 
toppel and  res  judicata  before  referred  to, 
there  is  nothing  to  even  suggest  that  it  was 
requested  to  consider  any  question  of  a  title, 
right,  privilege,  or  immunity  under  the 
C^isUtution  or  laws  of  the  United  States* 
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Indeed,  while  this  case  has  evidently  been 
hotly  contested,  yet  the  matters  which  were 
subjects  of  controversy  and  determination 
were  questions  of  fact  concerning  the  time, 
extent,  and  effect  of  the  alleged  discoveries  of 
mineral,  and  also  alleged  wrongs  in  respect 
to  the  jury.  To  those  matters,  and  to  those 
alone,  was  the  attention  of  the  parties  and 
the  courts  directed.  Counsel  for  plaintiff 
in  error  has  filed  an  elaborate  briei  of  240 
printed  pages,  which  is  able  and  exhaustive, 
both  on  auestions  of  mining  law  and  the 
conduct  of  the  trial.  One  cannot,  however, 
fail  to  be  impressed,  after  a  perusal  there- 
of, with  the  fact  of  a  failure  to  reco^izf*. 
that  there  is  no  general  right  to  a  writ  of 
error  from  this  court  to  the  courts  of  a 
state;  that  there  is  but  a  special  right,  a 
right  to  bring  such  cajses,  and  such  cases 
only,  as  disclose  a  Federal  Question  distinct- 
ly ruled  adversely  to  the  pilaintiff  in  error. 
We  fail  to  see  that  any  title,  right,  privi- 
l^e,  or  immunity  of  a  Federal  nature  was 
specially  set  up  and  claimed.  Very  likely 
the  construction  and  the  effect  of  Federal 
statutes  were,  in  a  general  way,  discussed 
and  considered,  but  nowhere  do  we  find  that 
special  setting  up  or  claiming  of  a  Federal 
right  which  nistifies  us  in  taking  jurisdic- 
tion. As  we  nave  stated,  the  validity  of  no 
Federal  statute  was  denied  in  the  state 
courts.  Neither  did  the  plaintiff  in  error, 
prior  to  the  judgment  of  affirmance  in  tiie 
supreme  court,  challenge  the  validity  of  any 
state  statute  on  the  ground  of  its  repug- 
nance to  paramount  Federal  law. 
Th^  wrti  of  error  ia  dismissed. 


I189)«ISABELLA  F.  BLACKSTONE.  Individual- 
ly and  as  Executrix  of  the  Last  Will  and 
Testament  of  Timothy  B.  Blackstone,  De- 
ceased, Plff.  in  Err., 

V. 

NATHAN  L.  MILLER,  Comptroller  of  the 
State  of  New  York,  ana  Edward  M. 
Grout,  Comptroller  of  the  City  of  New 
York. 

(See  S.  C.  Reporter's  ed.  189-207.) 

Taxation  —  8ucce88ion  iawea  —  debts  due 
nonresident  decedent  —  contracts  —  im- 
fairment  of  obligation  —  constitutional 
lau:  —  double  tawation  —  full  faith  and 
credit  —  privileges  and  immunities. 

1.  A  state  may  tax  the  tmnsfer,  under  the  will 
of  a  nonresident,  of  debts  due  the  decedent 
by  its  dtliena 


2.  The  obligation  of  a  contract  cannot  be  said 
to  be  impaired  by  a  statute  in  force  wlien  the 
contract  was  made. 

3.  The  beneficiaries  under  the  will  of  a  non- 
resident cannot  Invoke  the  Federal  Coostitu- 
tlon  to  prevent  the  taxation,  under  the  New 
York  inberlta nee-tax  law,  of  the  transfer, 
under  t«uch  will,  of  debts  due  the  decedent 
by  its  citizens,  because  the  entire  inheritance 
is  taxable  in  the  state  of  the  decedent's 
domlcll. 

4.  Full  faith  and  credit  are  not  denied  a  Judg- 
ment of  an  Illinois  pourt  taxing  the  entire 
inheritance  under  the  will  of  a  resident  of 
that  state,  by  a  tax  imposed  undei'  the  New 
York  Inheritance-tax  law  on  the  transfer, 
under  such  will,  of  debts  due  the  decedent  by 
citizens  of  the  latter  state. 

6.  None  of  the  privileges  and  immunities  of 
citizens  of  the  state  of  New  York  are  denied 
the  beneficiaries  under  the  will  of  a  nonresi- 
dent by  a  tax  imposed  under  the  New  York 
inheritance-tax  law,  on  the  transfer,  under 
such  will,  of  debts  due  the  decedent  by  clti- 
sens  of  that  state. 

6.  The  imposition  of  a  tax,  under  the  New 
York  inheritance>tax  law,  on  the  transfer, 
under  the  will  of  a  nonresident,  of  debts  due 
the  decedent  by  residents  of  that  state,  does 
not  violate  the  14th  Amendment  to  the  Fed- 
eral Constitution. 

[Na  423.] 

Argued  January  5,  6^  190S,    Decided  Jan- 

uary  26,  1909. 

IN  ERROR  to  the  Surrogates'  Court  of 
New  York  County,  in  the  State  of  New 
York,  to  review  a  decree  of  that  court  im- 
posing an  inheritance  tax  on  property  pass- 
ing under  the  will  of  a  nonresident,  which 
decree  was  entered  in  pursuance  of  an  or- 
der of  the  Appellate  Division  of  the  Su- 
Ereme  Court  of  that  State,  which  was  af- 
rmed  by  the  Court  of  Appeals.  Af- 
firmed. 

See  same  ease  below  in  Appellate  Division 
of  Supreme  Court,  69  App.  faiv.  127,  74  N. 
Y.  Supp.  508;  and  in  Court  of  Appeals,  171 
N.  Y.  682,  64  N.  E.  1118. 

The  facts  are  stated  in  the  opinion. 

Mr.  Edward  W.  Slieldoii  argued  the 
cause  and  filed  a  brief  for  plaintiff  in  error: 

The  established  principles  of  taxation 
prohibit  the  taxation  of  intangible  property 
owned  by  nonresidents. 

M'Culloch  v.  Maryland,  4  Wheat  316,  4 
L.  ed.  679;  Tforthem  C.  R.  Co.  v.  Jackson, 
7  Wall.  262,  19  L.  ed.  88;  State  Taw  on 
Foreign-held  Bonds,  15  Wall.  300,  sub  nom. 
Cleveland,  P.  d  A.  R.  Co.  v.  Pennsylvania, 
21  L.  ed.  179;  Savings  d  Loan  Soc.  v.  Mult" 


NOTS. — Oh  Inheritance  end  succession  tames 
notes  to  Re  Heme  (N.  Y.)  2  L.  R.  A.  824 ; 
Wallace  v.  Myers  (C.  C.  S.  D.  N.  y.)  4  L.  A. 
R.  171;  Com.  v.  FeiTSUSon  (Pa.)  10  L.  R.  A. 
240:  Re  RonMlne  (N.  Y.)  12  L.  R.  A.  401; 
and  MagDun  v.  Illinois  Trust  ft  8av.  Bank,  42 
L.  ed.  U.  S.  10S7. 

As  to  what  laws  are  void  as  impairing  oh- 
tlgation  of  contracts — see  notes  to  Franklin 
Oounty  Grammar  School  v.  Bailey  (Vt.)  10  L. 
R.  A.  405 :  Fletcher  v.  Peck,  3  L.  ed.  U.  S.  162 : 
McCanna  ft  F.  Co.  v.  Citizens'  Trust  ft  Surety 
Co.  24  C.  C.  A.  20;  and  Hontana  Ore  Pur- 
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chasing  Co.  ▼.  Boston  ft  M.  Consol.  Copper  ft 
8.  Mln.  Co.  36  C.  C.  A.  12. 

As  to  full  faith  and  credit  to  •  be  given  to 
state  records  and  judicial  proceedinga  see 
Undley  v.  O'ReHly  (N.  J.)  1  L.  R.  A.  79,  and 
note;  Cummington  v.  Belchertown  (Mass.)  4 
L.  R.  A.  131,  and  note;  Rand  v.  Hanson 
(Mass.)  12  L.  R.  A.  574,  and  note.  And  see 
notes  to  Wiese  v.  San  Francisco  Musical  Fund 
Soc  (Cal.)  7  L.  R.  A.  678;  Darby  v.  Mayer,  6 
L.  ed.  U.  S.  867 ;  and  Mills  ▼.  Duryee,  8  L.  ed. 
U.  S.  411. 
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•momak  County,  169  U.  6.  421,  42  L.  ed.  803, 
18  Sup.  Ct.  Rep.  392;  Bristol  ▼.  Washing' 
ton  County,  177  U.  S.  133,  44  L.  ed.  701,  20 
Sup.  Ct  Eep.  585 ;  San  Francisco  ▼.  Maokey, 
22  Fed.  602;  Walker  ▼.  Jack,  31  C.  C.  A. 
462,  60  U.  S.  App.  124,  88  Fed.  576;  Kirt- 
land  V.  Hotchkiss,  42  Ckmn.  426,  19  Am.  Rep. 
1»46,  Affirmed  in  100  U.  S.  491,  25  L.  ed.  558; 
Balk  v.  Harris,  124  N.  C.  467,  45  L.  R.  A. 
:260,  32  S.  E.  799;  Scripps  v.  Fulton  County 
Sd.  of  Review,  183  111.  278,  55  K.  E.  700; 
Hayward  v.  Christian  County  Bd.  of  Re- 
nnew,  180  III.  235,  59  N.  E.  601;  Matzen- 
^augh  y.  People,  194  111.  108,  62  K.  E.  546; 
South  Nashville  Street  R.  Co.  ▼.  Morrow,  87 
Tenn.  438,  2  L.  R.  A.  853,  11  S.  W.  348; 
Howell  V.  Gordon,  127  Mich.  517,  86  N.  W. 
1042;  Ellsworth  y.  Brown,  53  Me.  519;  Cat- 
Un  V.  Hull,  21  Vt.  152;  Flanders  v.  Cross, 
10  Gush.  514;  State,  Potter,  Prosecutor,  v. 
Ross,  23  N.  J.  L.  517 ;  Hopkins  v.  Baker,  78 
Md.  363,  22  Atl.  477,  28  Atl.  284;  Balk  y. 
Harris,  124  N.  C.  467,  45  L.  R.  A.  260,  32 
8.  E.  799;  Mobile  v.  Baldwin,  57  Ala.  61,  29 
Am.  Rep.  712;  Augusta  v.  Dunbar,  50  Ga. 
387;  Johnson  y.  DeBary-Baya  Merchant^ 
lAne,  37  Fla.  499,  37  L.  R.  A.  518,  19  So. 
640;  State  y.  Smith,  68  Miss.  79,  8  So.  294; 
Liverpool  d  L.  d  O.  Ins,  Co,  y.  Board  of 
Assessors,  51  La.  Ann.  1028,  45  L.  R.  A. 
.624,  25  So.  970;  Court  y.  O'Connor,  65  Tex. 
334;  Prairie  Cattle  Co,  y.  Williamson,  5 
Okla.  488,  49  Pac.  937;  Worthington  y. 
/Sebastian,  25  Ohio  St.  1;  Buck  y.  Miller, 
147  Ind.  586,  37  L.  R.  A.  384,  387,  45  N.  E. 
«47,  47  N.  E.  8;  Louisville  y.  Shirley,  80 
Ky.  71;  Hutchinson  y.  Oskaloosa  Bd,  of 
Equalization,  67  Iowa,  183,  25  K.  W.  121; 
Finch  V.  York  County,  19  Neb.  50,  56  Am. 
Rep.  Wl,  26  N.  W.  589;  Sanford  y.  Spencer, 
62  Wis.  230,  22  N.  W.  465 ;  Re  Jefferson,  35 
Minn.  215,  28  N.  W.  256;  Arapahoe  County 
y.  Cutter,  3  Colo.  349 ;  Holland  y.  Silver  Bow 
County,  15  Mont.  460,  27  L.  R.  A.  797,  39 
Pac.  575;  Johnson  y.  Oregon  City,  2  Or. 
327 ;  Walla  Walla  y.  Moore,  16  Wash.  339, 
47  Pac.  753;  Re  Fair,  128  Cal.  607,  61  Pac. 
184;  Barnes  v.  Woodbury,  17  Nev.  383,  30 
Pac.  1068;  Cooley,  Taxn,  2d  cd.  pp.  21,  22; 
Borer,  Interstate  Law,  p.  281;  Judson,  Taxn. 
1893,  %  397,  p.  507. 

These  principles  haye  been  embodied  in 
the  New  York  statutory  scheme. 

People  ew  rel.  Lemmon  y.  Feitner,  167  N. 
Y.  1,  60  N.  E.  265 ;  Re  Hellman,  77  App.  Diy. 
355,  79  N.  Y.  Supp.  201 ;  New  York  v.  Mo- 
Lean,  170  N.  Y.  374,  63  N.  E.  380;  Dewey 
T.  Des  Moines,  173  U.  S.  193,  43  L.  ed.  665, 
^9  Sup.  Ct.  Rep.  379;  Bristol  y.  Washington 
County,  177  U.  S.  133,  44  L.  ed.  701,  20 
Sup.  Ct.  Rep.  585;  People  y.  Equitable 
Trust  Co,  96  N.  Y.  387;  Re  Enston,  113  N. 
Y.  174,  sub  nom.  People  v.  Sherwood,  3  L. 
R.  A.  464,  21  N.  E.  87. 

The  principles  apply  with  equal  force  to 
transfer  or  succession  taxes. 

Kintsting  v.  Hutchinson,  7  W.  N.  C.  220, 
Fed.  Cas.  No.  7,834;  Re  Branson,  150  N.  Y. 
1,  34  L.  R.  A.  238,  44  N.  E.  707 ;  Re  Pres- 
ton, 75  App.  Div.  250,  78  N.  Y.  Supp.  91; 
Re  Phipps,  77  Hun,  325,  28  N.  Y.  Supp.  330, 
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Affirmed  in  143  N.  Y.  641,  37  N.  E.  823; 
Re  Chabot,  44  App.  Diy.  340,  60  N.  Y.  Supp. 
927;  Re  Abbett,  29  Misc.  567,  61  N.  Y. 
Supp.  1067;  Coleman's  Estate,  159  Pa.  231, 
28  Atl.  137. 

If  the  indebtedness  of  the  trust  company 
could  upon  any  theory  be  regarded  as  prop- 
erty within  the  state  of  New  York,  it  was 
not  taxable  in  that  state  because  it  was 
only  transitorily  there. 

Hays  y.  Pacific  Mail  8,  8.  Co.  17  How. 
596,  15  L.  ed.  254;  People  ex  rel.  Parker 
Mills  y.  New  York  Taw  Oomrs.23  N.  Y.  242; 
People  ex  rel.  Hoyt  y.  New  York  City  d 
County  Tarn  d  A.  Comrs.  23  N.  Y.  224 ;  24 
Am.  k  Eng.  Enc.  Law,  p.  435;  25  Am.  & 
Eng.  Enc.  Law,  pp.  142,  143;  State  Metropol- 
itan L.  Ins.  Co.,  Prosecutor,  y.  Newark,  62 
N.  J.  L.  74,  40  Atl.  573;  Herron  y.  Keeran, 
59  Ind.  472,  26  Am.  Rep.  87;  Standard  Oil 
Co,  y.  Bachelor,  89  Ind.  1;  Coe  y.  Errol,  110 
U.  S.  517,  29  L.  ed.  715,  6  Stip.  Ct.  Rep. 
475;  Coming  y.  M<isonville  Twp,  74  AGch. 
177,  41  N.  W.  831;  State,  Detmold,  Prose- 
cutor, y.  Engle,  34  N.  J.  L.  425;  State,  Le- 
high d  W.  Coal  Co.,  Prosecutor,  y.  Carri" 
gan,  39  N.  J.  L.  35;  Com.  y.  American 
Dredging  Co.  122  Pa.  386,  1  L.  R.  A.  237,  2 
Inters.  Com.  221,  15  Atl.  443;  Re  Romaine, 
127  N.  Y.  80,  12  L.  R.  A.  401,  27  N.  E.  759; 
Re  Leopold,  35  Misc.  370,  71  N.  Y.  Supp. 
1032;  State  Trust  Co.  y.  ChehaUs  County, 
24  C.  C.  A.  584,  48  U.  S.  App.  190,  79  Fed. 
282. 

In  attempting  to  assess  the  property  of  a 
nonresident,  the  burden  is  upon  the  taxing 
authority  to  establish  the  jurisdictional  con- 
ditions. 

Com  y.  Cameron,  19  Mo.  App.  573;  Mo- 
Lean  y.  Jephson,  123  N.«  Y.  142,  9  L.  R.  A 
493,  25  N.  E.  409. 

A  construction  of  the  statute  which  per- 
mits double  taxation  should  be  avoided. 

2  Cook,  Corp.  S  567;  Tennessee  y.  Whit- 
worth,  117  U.  S.  129,  29  L.  ed.  830,  6  Sup. 
Ct.  Rep.  645 ;  People  ex  rel.  Savings  Bank  y. 
CoUman,  135  N.  Y.  231,  31  N.  E.  1022;  Peo- 
ple ex  rel.  Hoyt  y.  New  York  City  d  County 
Tax  d  A.  Comrs.  23  N.  Y.  224;  People  ex 
rel.  Darrow  v.  Coleman,  119  N.  Y.  137,  7  L. 
R.  A.  407,  23  N.  E.  488;  Re  James,  144  N. 
Y.  6,  38  N.  E.  961 ;  Detroit  Citizens*  Street 
R.  Co.  y.  Detroit,  125  Mich.  673,  85  N.  W. 
96,  86  N.  W.  809. 

Where  any  doubt  exists  as  to  liability  to 
a  succession  tax,  the  doubt  should  be  re- 
solved in  favor  of  the  person  sought  to  be 
taxed. 

Re  Enston,  113  N.  Y.  174,  sub  nom.  Peo- 
ple y.  Sherwood,  3  L.  R.  A.  464,  21  N.  E.  87 ; 
Re  James,  144  N.  Y.  6,  38  N.  E.  961;  i2e 
Harbcck,  161  N.  Y.  211,  55  N.  E.  850; 
United  States  v.  Wigglesworth,  2  Story,  369, 
Fed.  Cas.  No.  16,690;  Re  Bronson,  150  N.  Y. 
0,  34  L.  R.  A.  238,  44  N.  E.  707 ;  Re  Vassar, 
127  N.  Y.  1,  27  N.  E.  394;  Re  Stewart,  131 
N.  Y.  274,  14  L.  R.  A.  836,  30  N.  E.  184; 
Re  Fayerweather,  143  N.  Y.  114,  38  N.  E.  * 
278;  United  States  v.  Isham,  17  Wall.  496, 
21  L.  ed.  728;  Ruckgaber  v.  Moore,  104  Fed. 
947 ;  Hooper  v.  Shaw,  176  Mass.  190,  57  N. 
E.  361. 
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The  taxatioo,  In  this  proceeding,  of  the 
debts  due  Mi:.  Blackstone  from  residents  of 
New  Yorlc,  would  be  unconstitutional. 

Vanhome  v.  Dorrance,  2  Dall.  304,  1  L. 
ed.  391;  Calder  y.  BuU,  3  Dall.  380,  1  L.  ed. 
648;  8t,  Louis  v.  Wiggina  Ferry  Co,  11  Wall. 
423,  20  L.  ed.  192;  Delaware  Railroad  Tarn, 
18  Wall.  206,  9uh  nam.  Minot  ▼.  Philadel' 
phia,  W.  d  B.  R.  Co.  21  L.  ed.  888;  Ex  parte 
Yarbrough,  110  U.  8.  661,  28  L.  ed.  274,  4 
Sup.  Ct.  Rep.  152;  Adatne  Exp.  Co.  v.  Ohio 
State  Auditor,  165  U.  8.  194,  41  L.  ed.  683, 
17  Sup.  Ct.  Rep.  305,  dissenting  opinion; 
Dewey  v.  Dee  Moinee,  173  U.  S.  193,  43  L. 
ed.  665,  19  Sup.  Ct  Rep.  379. 

The  proceedings  under  review  impair  the 
obligation  of  the  contracts  made  between  Mr. 
Blackstone  and  the  Trust  Company  and  Cuy- 
ler,  Morgan  k  Co. 

State  Tarn  on  Foreign-held  Bonds,  15  Wall. 
300,  9ub  nom.  Cleveland,  P.  d  A.  R.  Co.  v. 
Pennsylvania,  21  L.  ed.  179 ;  Tappan  y.,  Mer- 
chants* yat.  Bank,  19  Wall.  490,  22  L.  ed. 
189 ;  Murray  v.  Charleston,  96  U.  S.  432, 24  L. 
ed.  760;  Kirtland  v.  Hotohkiss,  100  U.  8. 491, 
25  L.  ed.  558 ;  Gloucester  Ferry  Co.  y.  Penn- 
sylvania, 114  U.  S.  196, 29  L.  ed.  158, 1  Inters. 
Com.  Rep.  382,  5  Sup.  Ct  Rep.  826;  New 
York,  L.  E.  do  W.  R.  Co.  y.  Pennsylvania,  153 
U.  S.  628,  38  L.  ed.  846,  14  Sup.  Ct  Rep. 
952;  Dewey  y.  Des  Moines,  173  U.  S.  193,  43 
L.  ed.  665,  19  Sup.'  Ct  Rep.  379;  New  Or- 
leans v.  Stempel,  175  U.  S.  309,  44  L.  ed. 
174,  20  Sup.  Ct.  Rep.  IIO;  Re  Bronson,  150 
N.  Y.  1,  34  L.  R.  A.  238,  44  N.  E.  707;  Cen- 
tral  Trust  Co.  y.  Chattanooga,  R.  d  C.  R. 
Co.  68  Fed.  685;  Walker  y.  Jack,  31. C.  C.  A. 
462,  60  U.  S.  App.  127,  88  Fed.  576;  Cold- 
gart  y.  People,  106  111.  25;  Liverpool  d  L.  d 
O,  Ins.  Co.  y.  Board  of  Assessors,  51  La. 
Ann.  1028,  45  L.  R.  A.  524,  25  Sa  970;  De- 
troit y.  Lewis,  109  Mich.  155,  32  L.  R.  A. 
439,  66  N.  W.  958. 

Tlie  proceedings  under  review  deny  full 
faith  and  credit  to  the  public  acts  and  ju- 
dicial proceedings  of  the  state  of  Illinois. 

Hilton  y.  Quyot,  159  U.  S.  113,  40  L.  ed. 
95,  16  Sup.  Ct  Rep.  139;  Hampton  y.  M*- 
Connel,  3  Wheat  234,  4  L.  ed.  378;  Mills  y. 
Duryee,  7  Craned,  481,  3  L.  ed.  411. 

The  proceedings  under  review  deny  to  eiti- 
lens  of  Illinois  some  of  the  privileges  and 
immunities  of  citizens  of  New  York. 

Ward  v.  Maryland,  12  Wall.  418,  20  L.  ed. 
449. 

The  privileges  and  immunities  of  citizens 
of  the  United  States  are  privileges  and  Im- 
munities arising  out  of  the  nature  and  es- 
sential character  of  the  national  government, 
and  granted  or  secured  by  the  Constitution 
of  the  United  States. 

Giozza  V.  Tieman,  148  U.  S.  657,  37  L.  ed. 
599,  13  Sup.  Ct.  Rep.  721;  Duncan  r.  Mis- 
souri, 152  U.  S.  377,  38  L.  ed.  485,  14  Sup. 
Ct  Rep.  570. 

Where  there  is  discrimination  in  favor  of 
resident  as  against  nonresident  taxpayers, 
the  latter  are  denied  the  equal  protection  of 
the  laws. 

Savings  d  Loan  Soe.  v.  Multnomah  Coun- 
ty, 169  U.  S.  421,  42  L.  ed.  803,  18  Sup.  Ct 
Rep.  392;  Lowe  y.  Kansas,  163  U.  S.  81,  41 
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L.  ed.  78,  16  Sup.  Ot  Rep.  1031 ;  Duncan  r^ 
Missouri,  152  U.  S.  377,  38  L.  ed.  485,  14^ 
Sup.  Ct.  Rep.  570;  Reagan  v.  Farmers'  Loan 
d  T.  Co.  154  U.  8.  362,  38  L.  ed.  1014,  4  In- 
ters. Com.  Rep.  560,  14  Sup.  Ct.  Rep.  1047. 
See  also  Qulf,  C.  d  S.  F.  R.  Co.  v.  Ellis,  165- 
U.  8.  150,  41  L.  ed.  666,  17  Sup.  Ct  Rep. 
255;  Tinsley  v.  Anderson,  171  U.  8.  101,  4^ 
L.  ed.  91,  18  Sup.  Ct  Rei>.  805. 

As  it  is  attempted  in  this  proceeding  to  bs- 
sees  a  tax  on  property  which  is  not  within 
the  Jurisdiction  of  the  state  of  New  York, 
and  to  enforce  that  tax  against  the  I^^atees, 
they  are  threatened  with  forcible  depriva- 
tion of  their  property  without  due  process  of 
law. 

Pennoyer  v.  Neff,  95  U.  8.  714,  24  L.  ed. 
565;  Scott  v.  McNeal,  154  U.  S.  46,  38  L. 
ed.  902,  14  Sup.  Ct  Rep.  1108. 

If  jurisdiction  to  tax  is  absent,  the  statute 
and  the  machinery  to  execute  it  do  not  con- 
stitute due  process  of  law. 

St.  Louis  V.  Wiggins  Ferry  Co.  11  WalL 
423,  20  L.  ed.  192 ;  Stuart  v.  Palmer,  74  N. 
Y.  183,  30  Am.  Rep.  289;  Oooley,  Const.  Lim. 
607. 

Mr.  Itovla  M«rs]&all  argued  the  cause^ 
and,  with  Mr.  Julius  Offenbach,  filed  a  brief 
for  defendants  in  error: 

Legatees  and  devisees  take  their  bequests^ 
and  aevises  subject  to  this  tax  imposed  upon 
the  succession  to  property. 

Re  Merriam,  141  N.  Y.  479,  36  N.  E.  505; 
Re  Hoffman,  143  N.  Y.  329,  38  N.  E.  311; 
United  States  v.  Perkins,  163  U.  8.  625,  41 
L.  ed.  287,  16  Sup.  Ct.  Rep.  1073 ;  Scholey  y* 
Rew,  23  Wall.  331,  23  L.  ed.  99;  Magoun  v. 
Illinois  Trust  d  Sao.  Bank,  170  U.  8.  283,. 
42  L.  ed.  1037,  18  Sup.  Ct  Rep.  594 ;  KnowU 
ton  y.  Moore,  178  U.  8.  41,  44  L.  ed.  969,  20» 
Sup.  Ct.  Rep.  747 ;  Plummer  v.  Coler,  17$  U* 
S.  115,  44  L.  ed.  998,  20  Sup.  Ct.  Rep.  774. 

The  constitutionality  of  a  tax  on  the  suc- 
cession to  property  is  no  longer  open  to  ques- 
tion. 

Magoun  v.  lilinois  Trust  d  Sac.  Bank,  170 
U.  8.  283,  42  L.  ed.  1037,  18  Sup.  Ot.  Rep» 
594. 

The  courts  of  New  York  have  had  occasion 
frequently  to  apply  this  statute  to  the  suc- 
cession to  personal  property  d  nonresid^ts 
which  at  the  time  of  the  death  of  the  de- 
cedent was  within  the  state. 

Re  Remains,  127  N.  Y.  80,  12  L.  R.  A.  401, 
27  N.  E.  759;  Re  Houdayer,  150  N.  Y.  37, 
34  L.  R.  A.  235,  44  N.  E.  718. 

Deposits  in  banks  have  been  held  ajBsess* 
able  under  this  system  of  legislation,  in 
other  cases. 

Re  Burr,  16  Misc.  89,  38  N.  Y.  Supp.  811; 
Re  Morejon,  N.  Y.  Law  Journal,  July  3, 
IB91;  Re  Bondon,  N.  Y.  Law  Journal,  March 
1,  1892;  Re  Speers,  6  Ohio  8.  A  0.  P.  Dee. 

398. 

The  construction  by  the  court  of  appeals 
of  New  York  of  this  statute  is  to  be  regard- 
ed aa  an  authoritative  declaration  of  what 
the  law  of  New  York  is,  which  will  be  adopt- 
ed by  this  court 

Leffingwell  v.  Warren,  2  Blade,  599,  17  L. 
ed.  261;  Randall  v.  Brigham,  7  Wall.  523, 
19  L.  ed.  285;  Morley  v.  Lake  Shore  d  M.  S. 
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R,  Co.  146  U.  S.  167,  36  L.  ed.  928,  13  Sup. 
Ct  Rep.  54 ;  Burgess  v.  Seligman,  107  U.  S. 
83,  27  L.  ed.  366,  ^  Sup.  Ct.  Rep.  10;  Flash 
V.  Conn,  109  U.  S.  379,  27  L.  ed.  970,  3  Sup. 
Ct.  Rep.  263;  Bucher  v.  Cheshire  R,  Co,  125 
U.  S.  584,  31  L.  ed.  799,  8  Sup.  Ct.  Rep.  974; 
German  Sav.  Bank  v.  Franklin  County,  128 
U.  S.  538,  32  L.  ed.  524,  9  Sup.  Ct.  Rep.  159 ; 
Amy  ▼.  Waiertown,  130  U.  S.  318,  32  L.  ed. 
952,  9  Sup.  Ct.  Rep.  630;  Qormley  v.  Clark, 
134  U.  S.  348,  33  L.  ed.  914,  10  Sup.  Ct. 
Rep.  654;  Detroit  v.  Osborne,  135  U.  S. 
500,  34  L.  ed.  262,  10  Sup.  Ct.  Rep.  1012; 
Halsted  ▼.  Buster,  140  U.  S.  277,  35  L.  ed. 
485,  11  Sup.  Ct  Rep.  782;  Bauserman  v. 
Blunt,  147  U.  S.  647,  37  L.  ed.  316,  13 
Sup.  Ct.  Rep.  466;  Balkam  v.  Woodstock 
Iron  Co,  164  U.  S.  189,  38  L.  ed.  957,  14  Sup. 
Ct  Rep.  1010;  Hartford  F,  Ins,  Co,  v.  Chi- 
cago, M,  d  8t,  P.  R,  Co.  175  U.  S.  108,  44 
L.  ed.  92,  20  Sup.  Ct.  Rep.  33;  Wade  ▼. 
Travis  County,  174  U.  S.  499,  43  L.  ed. 
1060,  19  Sup.  Ct.  Rep.  715;  WiUiams  v.  Eg- 
gleston,  170  U.  S.  311,  42  L.  ed.  1050,  18 
Sup.  Ct  Rep.  617;  Kew  Orleans  v.  Stempel, 
175  U.  S.  309,  44  L.  ed.  174,  20  Sup.  Ct.  Rep. 
110. 

This  principle  has  even  been  applied  in 
cases  where  the  jurisdiction  of  this  court 
hais  been  invoked  because  of  an  asserted  im- 
pairment of  contract  rights  arising  from  the 
effect  given  to  subsequent  legislation,  in  re- 
spect to  which  the  duty^  is  imposed  upon  this 
court  to  exercise  an  independent  judgment 
JUS  to  the  nature  and  scope  of  the  contraxst. 

Board  of  Liquidation  of  City  Debt  ▼. 
Louisiana,  179  U.  S.  622,  45  L.  ed.  347,  21 
Sup.  Ct  Rep.  263;  Tazoo  d  M,  Valley  R,  Co, 
▼.  Adams,  181  U.  8.  680,  45  L.  ed.  1011,  21 
Sup.  Ct  Bjesp.  729. 

For  all  practical  purposes  the  deposits  of 
the  decedent  whidi  have  been  made  the  basis 
of  the  assessment  of  the  tax  under  consider- 
ation are  moneys  within  the  state  of  New 
York. 

Bluefields  Banana  Co.  ▼.  Bo<ird  of  Assess- 
ors,  49  La.  Ann.  43,  21  So.  627;  Parker  ▼. 
Birauss,  49  La.  Ann.  1173,  22  So.  329. 

The  deposit  with  the  United  States  Trust 
Company  did  not  partake  of  the  nature  of 
&  general  deposit,  but  was  a  special  deposit 

in  trust  ..  ^^  „ 

Jenkins  v.  Neff,  163  N.  Y.  320,  67  N.  E. 
408,  Affirmed  in  186  U.  S.  230,  46  L.  ed. 
1140,  22  Sup.  Ct.  Rep.  906. 

But  treating  the  deposit  of  the  proceeds 
of  these  shares  of  stock  as  an  ordinary  de- 
posit, it  is  nevertheless  believed  that  it  was 
Property  of  the  decedait  within  the  state  of 
few  York. 

Doumes  ▼.  Phoenia  Bank,  6  Hill,  297; 
Payne  v.  Gardiner,  29  N.  Y.  146 ;  Howell  v. 
Adams,  68  N.  Y.  321;  Munger  v.  Albany 
City  Nat.  Bank,  85  N.  Y.  687 ;  Boughton  v. 
Flint,  74  N.  Y.  482 :  Smiley  v.  Fry,  100  N. 
Y.  266,  3  N.  E.  186;  Dickinson  v,  Leominster 
Bav.  Bank,  152  Mass.  49,  26  N.  E.  12;  Girard 
Bank  ▼.  Penn  Twp.  Bank,  39  Pa.  92,  80  Am. 
Dec.  507 ;  United  States  v.  Wardwell,  172  U. 
8.  48,  43  L.  ed.  360,  19  Sup.  Ct  Rep.  86; 
Parker  v.  Strauss,  49  La.  Ann.  1173,  22  So. 
329. 
44S 


Under  the  law  of  New  York,  debts  owing 
by  a  resident  of  the  state  to  a  nonresident 
are  attachable  in  an  action  brought  against 
the  latter,  and  the  domicil  of  the  debtor  is 
treated  as  the  situs  of  the  property. 

Dunlop  V.  Paterson  F,  Ins.  Co,  12  Hun, 
627,  Affirmed  in  74  N.  Y.  145,  30  Am.  Rep. 
283;  Douglass  v.  Phosniw  Ins.  Co,  138  N.  \. 
209,  20  L.  R.  A.  110,  33  N.  E.  938;  Embree 
v.  Banna,  6  Johns.  101;  Williams  v.  Inger- 
soil,  89  N.  Y.  508;  Chicago,  R.  I.  d  P.  R. 
Co.  V.  Sturm,  174  U.  8.  710,  43  L.  ed.  1144, 
19  Sup.  Ct  Rep.  797. 

An  executor  or  administrator  appointed 
in  one  state  cannot  as  such  sue  or  oe  sued 
in  his  representative  capacity  in  another.' 

Hopper  V.  Hopper,  126  N.  Y.  402,  12  L. 
R.  A.  237,  26  N.  K  467;  Latarence  v.  Law- 
rence, 3  Barb.  Ch.  74;  Re  Webb,  11  Hun, 
124;  Flandrow  v.  Hammond,  13  App.  Div. 
325,  43  N.  Y.  Supp.  143;  Johnson  v.  Wallis, 
112  N.  Y.  230,  2  L.  R.  A.  828,  19  N.  E.  653; 
Petersen  v.  Chemical  Bank,  32  N.  Y.  22,  88 
Am.  Dec.  298;  Judy  v.  Kelley,  11  HI.  211, 
50  Am.  Dec.  455 ;  McGarvey  v.  Damall,  134 
111.  367,  10  L.  R.  A.  861,  25  N.  E.  1005; 
Johnson  v.  Powers,  139  U.  S.  156,  36  L.  ed. 
112, 11  Sup.  Ot  Rep.  626 ;  Vaughan  v.  North- 
rup,- 15  Pet.  1,  10  L.  ed.  639;  Aspden  v. 
Nixon,  4  How.  467,  11  L.  ed.  1059;  Reynolds 
▼.  Stockton,  140  U.  S.  264,  36  L.  ed.  464,  11 
Sup.  Ot  Rep.  773;  Lawrence  v.  Nelson,  143 
U.  8.  222,  36  L.  ed.  134,  12  Sup.  Ct  Rep. 
440;  Overby  v.  Cordon,  177  U.  S.  222,  44  L. 
ed.  745,  20  Siro.  Ct.  Rep.  603;  Wyman  v. 
Halstead,  109  U.  S.  654,  sub  nom.  Wyman 
V.  United  States,  27  L.  ed.  1068,  3  Sup.  Ct 
Rep.  417;  Chicago,  R.  I.  d  P.  R.  Co.  v. 
Sturm,  174  U.  8.  714,  43  L.  ed.  1146,  19  Sup. 
Ct.  Rep.  797. 

A  tax  of  the  kind  now  under  considera- 
tion ''has  some  of  the  characteristics  of  a 
duty  on  the  administration  of  the  estates  of 
deceased  persons." 

Minot  v.  Winthrop,  162  Mass.  113,  26  L. 
R.  A.  259,  38  N.  E.  512;  Frothingham  v. 
Shaw,  175  Mass.  69,  55  N.  E.  623. 

Such  duties  are  levied  in  respect  of  the 
control  which  every  government  has  over 
property  within  its  jurisdiction,  irrespective 
of  the  domicil  of  the  decedent. 

Laidlay  v.  Lord  Advocate,  L.  R.  16  App. 
Cas.  468;  Hanson.  Death  Duties,  2,  63. 

It  must  be  conceded  that  it  was  within  the 
power  of  the  New  York  legislature  to  place 
a  succession  tax  upon  the  tangible  property 
within  the  state  of  a  nonresident  decedent 

Callahan  v.  Woodbridge,  171  Mass.  595, 
61  N.  E.  176;  Re  Romaine,  127  N.  Y.  80,  12 
L.  R.  A.  401,  27  N.  E.  759 ;  Re  Whiting,  150 
N.  Y.  27,  34  L.  R.  A.  232,  44  N.  E.  715; 
Alvany  v.  PoweU,  55  N.  C.  (2  Jones  Eq.)  61. 

It  is  within  the  power  of  the  state  to 
which  resort  must  be  had  for  the  purpose  of 
reducing  to  possession  property  of  a  de- 
cedent, whether  a  resident  or  a  nonresident, 
by  those  succeeding  to  his  ownership,  to 
impose  such  restrictions  and  conditions  on 
the  rights  of  succession  aa  it  may  see  fit  to 
create,  whether  the  property  to  be  reduced 
to  possession  is  tangible  or  intangible,  real 
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«r  personal,  and  even  though  it  may  be  a 
mere  credit. 

People  ex  rel.  Hoyt  v.  Ifew  York  City  d 
County  Tax  d  A.  Comra.  23  N.  Y.  224; 
People  ex  rel.  Westhrook  v.  Ogdenaburgh,  48 
N.  Y.  390;  Re  Romaine,  127  N.  Y.  80,  12  L. 
R.  A.  401,  27  N.  E.  759;  People  ex  rel.  Jef- 
ferson V.  Smith,  88  N.  Y.  576;  Kirtland  v. 
Hotchkiaa,  100  U.  8.  491,  25  L.  ed.  558; 
Savings  d  Loam  Soc.  v.  Multnomah  County, 

169  U.  8.  421,  42  L.  ed.  803,  18  Sup.  Ct. 
Rep.  392;  Re  Whiting,  150  N.  Y.  30,  34  L. 
K.  A.  232,  44  N.  £.  715;  Hervey  y.  Rhode 
Island  Locomotive  Works,  93  U.  8.  664,  23 
L.  ed.  1003;  Warner  v.  Jaffray,  96  N.  Y.  254, 
48  Am.  Rep.  616;  Walworth  ▼.  Harris,  129 
U.  8.  365,  32  L.  ed.  715,  9  Sup.  Ct.  Rep.  340; 
SecuHty  Trust  Co.  v.  Dodd,  173  U.  8.  628, 
43  L.  ed.  835,  10  Sup.  Ct  Rep.  545;  Pull- 
man* s  Palace  Car  Co.  v.  Pennsylvania,  141 
U.  8.  18,  35  L.  ed.  613,  3  Inters.  Com.  Rep. 
595,  11  Sup.  Ct  Rep.  876;  Chicago,  R.  I.  d 
P.  R.  Co.  V.  Sturm,  174  U.  8.  714,  43  L.  ed. 
1144,  19  Sup.  Ct  Rep.  797;  New  Orleans  ▼. 
Stempel,  175  U.  8.  309,  44  L.  ed.  174,  20 
Sup.  Ct.  Rep.  110;  Clason  v.  New  Orleans, 
46  La.  Ann.  1,  14  So.  306;  Bristol  v.  Wash- 
ington County,  177  U.  8.  133,  44  L.  ed.  701, 
20  Sup.  Ct.  Rep.  585 ;  Re  Jefferson,  35  Minn. 
215,  28  N.  W.  250;  Eidman  v.  Martinez,  184 
U.  S.  578,  46  L.  ed.  697,  22  Sup.  Ct  Rep. 
515;  Moore  v.  Ruckgaher,  184  U.  S.  593,  46 
L.  ed.  705,  22  Sup.  Ct  Rep.  521;  Greves 
V.  Shaw,  173  Mass.  205,  53  N.  £.  372; 
Small's  Estate,  151  Pa.  1,  25  Atl.  23,  28; 
People  ex  rel.  Hoyt  v.  New  York  City 
d  County  Tax  d  A.  Comrs.  23  N.  Y.  224; 
Kingman  County  y.  Leonard,  57  Kan.  53 1, 
34  L.  R.  A.  810,  46  Pac.  960;  Allen  v.  Na- 
tional State  Bank,  92  Md.  509,  52  L.  R.  A. 
760,  48  AU.  78. 

The  sovereign  to  whom  resort  must  be  had 
for  authority  to  reduce  the  deposit  to  pos- 
session may  impose  a  tax  upon  the  right  to 
reduce  such  property  to  possession,  in  lieu 
of  absorbing  the  entire  deposit. 

Mager  v.  Orima,  8  How.  490,  12  L.  ed. 
1168;  United  States  v.  Perkins,  163  U.  S. 
625,  41  L.  ed.  287,  16  Sup.  'Ct.  Rep.  1073. 
See  also  State  v.  Dalrymple,  70  Md.  294,  3 
L.  R  A.  372,  17  Ail.  82;  Plummer  v.  Coler, 
178  U.  8.  115,  44  L.  ed.  998,  20  Sup.  Ct.  Rep. 
774;  Magoun  v.  Illinois  Trust  d  Sav.  Bank, 

170  U.  S.  288,  42  L.  ed.  1041,  18  Sup.  Ct 
Rep.  594. 

The  statute  on  which  the  tax  is  predicated 
does  not  impair  the  obligation  of  tiie  con- 
tract. 

Pinney  v.  Nelson,  183  U.  8.  144,  46  L.  ed. 
125.  22  Sup.  Ct  Rep.  52;  Lehigh  Water  Co. 
T.  Easton,  121  U.  8.  388,  30  L.  ed.  1059,  7 
Sup.  Ct.  Rep.  916.  See  also  Central  Lamd 
Co.  V.  Laidley,  159  U.  8.  103,  40  L.  ed.  91, 
16  Sup.  Ct.  Rep.  80;  McCullough  v.  Vir- 
fima,  172  U.  8.  102,  43  L.  ed.  382,  19  Sup. 
Ct  Rep.  134. 

The  tax  is  not  rendered  unconstitutional 
because  there  is  a  possibility  that  the  de- 
cedent's estate  may  be  subjected  to  double 
taxation. 

Dwvidson  ▼.  New  Orleans,  96  U.  8.  97,  24 
L.  ed.  616;  Dyer  T.  Oshome,  11  R.  L  321, 
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23  Am.  Rep.  460;  Frothingham  v.  Shaw,  176 
Mass.  59,  55  N.  E.  623;  People  v.  Home  Ins. 
Co.  92  N.  Y.  347;  Home  Ins.  Co.  v.  New 
York,  119  U.  8.  129,  30  L.  ed.  350,  8  Sup. 
Ct  Rep.  1385;  Coe  v.  Errol,  116  U.  8.  524, 
29  L.  ed.  718,  6  Sup.  Ct  Rep.  475;  Knowl- 
ton  V.  Moore,  178  U.  8.  53,  44  L.  ed.  975,  20 
Sup.  Ct  Rep.  747. 

The  decision  sought  to  be  reviewed  does 
not  deny  full  faith  and  credit  to  any  public 
acts,  records,  or  judicial  proceedings  m  the 
state  of  Illinois. 

Bonaparte  v.  Baltimore  City  Appeal  Tax 
Ct.  104  U.  8.  592,  26  L.  ed.  845 ;  O.  N.  Nel- 
son Lumber  Co.  v.  Loraine,  22  Fed.  60; 
Johnson  v.  Powers,  139  U.  S.  156,  35  L.  ed. 
112,  11  Sup.  Ct.  Rep.  525;  Stacy  v.  Thrash- 
er, 6  How.  44,  12  L.  ed.  337. 

The  statute  does  not  deprive  the  plaintiff 
in  error  of  any  of  the  privileges  and  im- 
munities of  citizens  of  the  state  of  New 
York. 

Mager  v.  Orima,  8  How.  490,  12  L.  ed. 
1168;  Wallace  v.  Myers,  4  L.  R.  A.  171,  38 
Fed.  184,  Appeal  Dismissed,  in  154  U.  8. 
523,  38  L.  ed.  1080,  14  Sup.  Ct.  Rep.  1155; 
Brown  v.  Houston,  114  U.  8.  622,  29  L.  ed. 
257,  5  Sup.  Ct.  Rep.  1091. 

The  act  does  not  deny  the  equal  protection 
of  the  law. 

Magoun  y.  Illinois  Trust  d  Sav.  Bank,  170 
U.  8.  283,  42  L.  ed.  1037,  18  Sup.  Ct  Rep. 
594 ;  Orr  v.  Oilman,  183  U.  8.  278,  46  L.  ed. 
196,  22  Sup.  Ct.  Rep.  213. 

It  does  not  deprive  the  plaintiff  in  error 
of  her  property  without  due  process  of  law. 

Davidson  v.  New  Orleans,  96  U.  8.  97,  24 
L.  ed.  616;  Hagar  v.  Reclamation  Diet.  No, 
lOS,  111  U.  S.  701.  28  L.  ed.  569,  4  Sup.  Ct. 
Rep.  663;  Spencer  v.  Merchant,  125  U.  S. 
345,  31  L.  ed.  763,  8  Sup.  Ct.  Rep.  921; 
Palmer  v.  McMahon,  133  U.  8.  660,  33  L. 
ed.  772,  10  Sup.  Ct  Rep.  324;  Lent  ▼.  Till- 
5on,.  140  U.  8.  316,  35  L.  ed.  419,  11  Sup.  Ct 
Rep.  825;  Pittsburgh,  C.  C.  d  St.  L.  R.  Co.  T. 
Backus,  154  U.  8.  421,  38  L.  ed.  1031,  14 
Sup.  Ot.  Rep.  1114;  FaUbrook  Irrig.  Dist. 
v.  Bradley,  164  U.  8.  168,  41  L.  ed.  392,  17 
Sup.  Ot.  Rep.  56;  Merchants*  d  Mfrs.  Nat, 
Bank  v.  Pennsylvania,  167  U.  S.  467,  42  L. 
ed.  236,  17  Sup.  Ct  Rep.  829. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  writ  of  error  to  the  surro- 
gates' court  of  the  ooimty  of  New 
York.  It  is  brought  to  review  a 
decree  of  the  court,  sustained  by  the 
appellate  division  of  the  supreme  court 
(69  App.  Div.  127,  74  N.  Y.  Supp,  508),  and 
by  the  court  of  appeals  (171  N.  Y.  682,  64 
N.  E.  1118),  levying  a  tax  on  the  transfer 
by  will  of  certain  property  of  Timothy  B. 
Rlackntone,  the  testator,  who  died  domiciled 
in  Illinois.  The  properly  consisted  of  a 
lebt  of  $10,6<.)2.24,  due  to  the  deceased  by  a 
irm,  and  of  the  net  sum  of  $4,843,456.72, 
'leld  on  a  deposit  account  by  the  United 
States  Trust  Company  of  New  York.  The 
thjection  was  taken  seasonably  upon  the 
pcord  that  the  transfer  of  this  property 
could  not  be  taxed  in  New  York  ooosisteni- 
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Ij  with  the  OoDstittitioii  of  the  United 
States. 

The  deposit  in  Question  represented  the 
proceeds  of  railroaa  stock  sold  to  a  syndi- 
cate and  handed  to  the  trust  company, 
which,  hy  arrangement  with  the  testator, 
held  the  proceeds  subject  to  his  order,  pay- 
ing interest  in  the  meantime.  Five  davs' 
notice  of  withdrawal  was  required,  and  if  a 
draft  was  made  upon  the  company  it  gave 
[S08]|ts  ohedc  upon  one  of  its  banks  *of  deposit 
The  fund  had  been  held  in  this  way  from 
March  31,  1899,  until  the  testator's  death 
on  May  26,  1900.  It  is  probable,  of  course, 
that  he  did  not  intend  to  leave  the  fund 
there  forever,  and  that  he  was  looking  out 
for  investments,  but  he  had  not  found  them 
when  he  died.  The  tax  is  levied  under  a 
statute  imposing  a  tax  "upon  the  transfer 
of  any  property,  real  or  personal.  .  .  . 
2.  When  the  transfer  is  l^  will  or  intestate 
law,  of  property  within  the  state,  and  the 
decedent  was  a  nonresident  of  the  state  at 
the  time  of  his  death."  Laws  1896,  chap. 
908,  I  220,  amended,  Laws  1897,  chap.  284, 
8  Rev.  Stat  Ck>des  &  Gen.  Laws,  3d  ed.  1901, 
p.  3592.  The  whole  succession  has  been 
ULzed  in  Illinois,  the  New  York  deposit  be- 
ing included  in  the  appraisal  of  the  estate. 
It  is  objected  to. the  New  York  tax  that 
the  proper^  was  not  within  the  state,  and 
that  the  courts  of  New  York  had  no  juris- 
diction ;  that  if  the  property  was  within  the 
state  it  was  only  transitorily  there  {Hay9 
V.  Paeifio  Mail  8.  8,  Co,  17  How.  696,  699, 
000,  16  L.  ed.  264,  266),  that  the  tax  im- 
pairs the  obliffation  of  contracts,  that  it  de- 
nies full  faith  and  credit  to  the  judgment 
taxing  the  inheritance  in  Illinois,  that  it 
deprives  the  executrix  and  legatees  of  privi- 
l<«e8  and  immunities  of  citizens  of  the  state 
of  New  York«  and  that  it  is  contrary  to  the 
14th  Amendment 
,  In  view  of  the  state  decisions  it  must  be 

assumed  that  the  New  York  statute  is  in- 
*  tended  to  reach  the  transfer  of  this  prop- 
erty if  it  can  be  reached.  New  Orleana  v. 
Stempel,  175  U.  8.  309,  316,  44  L.  ed.  174, 
20  Sup.  Ct  Rep.  110;  Morley  v.  Lake  Shore 
d  M.  8,  R,  Co,  146  U.  S.  162,  166,  36  L.  ed. 
026,  928,  13  Sup.  Ct  Rep.  64.  We  also 
must  take  it  to  nave  been  found  that  th< 
property  was  not  m  transitu  in  such  a  sense 
as  to  withdraw  it  from  the  power  of  the 
state,  if  otherwise  the  right  to  tuc  the 
transfer  belonged  to  the  state.  The  prop- 
erty was  delayed  within  the  jurisdiction  of 
New  York  an  indefinite  time,  which  had 
lasted  for  more  than  a  year,  so  that  this 
finding  at  least  was  justified.  Kelley  v. 
Rhoade,  '188  U.  S.  1,  ante,  369,  23  Sup. 
Ct  Rep.  259.  Both  parties  agree  with  the 
plain  words  of  the  law  that  the  tax  is  a  tax 
upon  the  transfer,  not  upon  the  deposit,  and 
we  need  spend  no  time  upon  that.  There- 
fore the  naked  question  is  whether  the  state 
has  a  right  to  tax  the  transfer  of  sudi  de- 
posit by  will. 

]  *The  answer  is  somewhat  obscured  by  the 
superficial  fact  that  New  York,  like  most 
other  states,  recognises  the  law  of  the 
domicil  as  the  law  determining  the  right  of 
universal  succession.    The  domicil,  natuial- 


ly,  must  control  a  succession  of  that  kind. 
Universal  succession  is  the  artificial  contin- 
uance of  the  person  of  a  deceased  by  an  ex- 
ecutor, heir,  or  the  like,  so  far  as  succession 
to  rights  and  obligations  is  concerned.  Iti» 
a  fiction,  the  historical  origin  of  which  i» 
familiar  to  scholars,  and  it  is  this  flctioo 
that  gives  whatpver  meaning  it  has  to  the 
saving  tnohUkk  hequuntur  personam.  But 
bemg  a  fiction  it  is  not  allowed  to  obscure 
the  facts,  when  the  facts  becoiAe  important 
To  a  considerable,  although  more  or  lesa 
varying,  extent  the  succession  determined 
by  the  law  of  the  domicil  is  recoffnized  ii» 
other  jurisdictions.  But  it  haroiy  neede 
illustraUon  to  show  that  the  recognition  i» 
limited  by  the  policy  of  the  local  law.  An- 
cillary administrators  pay  the  local  debts 
before  turning  over  the  residue  to  be  dis- 
tributed, or  distributinff  it  themselves,  ac- 
cording to  the  rules  of  the  domicil.  The 
title  of  the  principal  administrator,  or  of  a 
foreign  assignee  in  bankruptcy,— another 
type  of  universal  succession, — is  admitted  iit 
but  a  limited  way  or  not  at  all.  See  Orapo 
V.  Kelly,  16  Wall.  610,  21  L.  ed.  430;  Chip- 
man  v.  Manufaeturere*  Nat,  Bank,  16& 
Mass.  147-149,  30  N.  E.  610. 

To  come  closer  to  the  point,  no  one  doubte 
that  succession  to  a  tangible  chattel  may  be 
taxed  wherever  the  property  is  found,  and 
none  the  less  that  the  taw  oi  the  situs  ac- 
cepts its  rules  of  succession  from  the  law  of 
the  domicil,  or  that  by  the  law  of  the  domi- 
cil the  chattel  is  part  of  a  univereitae  and 
is  taken  into  account  again  in  the  succession 
tax  there.  Eidman  v.  Martinez,  184  U.  S. 
578,  686,  687,  692,  46  L.  ed.  697,  702,  704, 
22  Sup.  Ct  Rep.  616.  See  Mager  v.  Gfrima, 
8  How.  490,  493,  12  L.  ed.  1168;  Ooe  v. 
Brrol,  116  U.  S.  517,  624,  29  L.  ed.  715,  717, 
6  Sup.  Ct  Rep.  476;  Pullman'e  Palace  Oar 
Co.  V.  Penneyfoania,  141  U.  S.  18,  22,  36  L. 
ed.  613,  616,  3  Inters.  Com.  Rep.  696,  11 
Sup.  Ct  Rep.  876;  Magoun  v.  illinoie  Trust 
d  8av.  Bank,  170  U.  S.  283,  42  L.  ed.  1037, 
18  Sup.  Ct  Rep.  694 ;  Neu)  Orleans  v.  Stem- 
pel,  176  U.  S.  309,  44  L.  ed.  174,  20  Sup. 
Ct  Rep.  110;  Bristol  v.  Washington  Coun- 
ty, 177  U.  S.  133,  44  L.  ed.  701,  20  Sup.  Ct 
Rep.  686;  and  for  state  decisions,  Re  Ro' 
maine,  127  N.  Y.  80,  12  L.  R.  A.  401,  27  N. 
E.  769;  Callahan  v.  Woodbridge.  171  Mans. 
696,  61  N.  E.  176;  Qreves  v.  8hmo,  173 
Mass.  206,  53  N.  £.  372;  Allen  v.  National 
State  Bank,  92  Md.  609,  62  L.  R.  A.  760. 
48  Atl.  78. 

No  doubt  this  power  on  the  part  of  two 
states  to  tax  on  different  *and  more  or  less [205) 
inconsistent  principles  leads  to  some  hard- 
ship. It  may  be  regretted,  also,  that  one 
ana  the  same  state  should  be  seen  taxing 
on  the  one  hand  according  to  the  fact  <n 
power,  and  on  th^  other,  at  the  same  time, 
according  to  the  faction  that,  In  successions 
after  death,  Mobilia  sequuntur  personam 
and  domicil  governs  the  whole.  But  these 
inconsistencies  infringe  no  rule  of  constitu- 
tional law.  Ooe  V.  Errol,  116  U.  S.  617, 
624,  20  L.  ed.  716,  717,  6  Sup.  Ct  Rep.  475; 
Knou>lton  v.  Moore,  178  U.  S.  41,  44  L.  ed. 
960,  20  Sup.  Ct  Rep.  747. 
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The  question,  then,  la  narrowed  to  wheth- 
er a  distinction  is  to  be  taken  between  tan- 
gible chattels  and  the  deposit  in  this  cajM. 
There  is  no  doubt  that  courts  in  New  Yorlc 
and  elsewhere  have  been  loath  to  recognize 
a  distinction  for  taxinsr  purposes  between 
what  commonly  is  called  mon^  in  the  bank 
and  actual  coin  in  the  pocket.  The  practi- 
cal similarly  more  or  less  has  obliterated 
the  1^^  difference.  Re  Houdayer,  160  N. 
Y.  37,  34  L.  R.  A.  236, 44  N.  E.  718 ;  New  Or- 
leans  ▼.  Stempel,  176  U.  S.  300,  316,  44  L. 
ed.  174,  178,  20  Sup.  Ct  Rep.  110;  City 
Nat.  Bank  v.  Charlea  Baker  Co.  180  Mass. 
40,  42,  61  N.  E.  223.  In  view  of  these  cases 
and  the  decision  in  the  present  case,  which 
followed  them,  a  not  Y&ry  successful  at- 
tempt was  made  to  show  ttiat  by  reason  of 
the  facts  which  we  have  mentioned,  and  oth- 
ers, the  deposit  here  was  unlike  aji  ordinary 
deposit  in  a  bank.  We  shall  not  stop  to 
discuss  this  aspect  of  the  case,  because  we 
pr^er  to  decide  it  upon  a  broader  view. 

If  the  transfer  of  the  deposit  necessarily 
depends  upon  and  involves  the  law  of  New 
York  for  its  exercise,  or,  in  other  words,  if 
the  transfer  is  subject  to  the  power  of  the 
state  of  New  York,  then  New  York  may  sub- 
ject tiie  transfer  to  a  tax.  United  Staiea 
V.  Perkine,  163  U.  S.  626,  628,  629,  41  L. 
ed.  287,  288,  16  Sup.  Ct  Rep.  1073 ;  M*OuU 
louffh  V.  Maryland,  4  Wheat  316,  429,  4  L. 
ed.  570,  607.  But  it  is  plain  that  the  trans- 
fer does  depend  upon  the  law  of  New  York, 
not  because  of  any  theoretical  speculatioD 
concerning  the  whereabouts  of  the  debt,  but 
beoLUse  of  the  practical  fact  of  its  power 
over  the  person  of  the  debtor.  The  princi- 
ple has  been  recognized  by  this  court  with 
regard  to  garnishments  of  a  domestic  debtor 
of  an  absent  defendant  Chicago,  R,  L  d 
P,  R.  Co.  V.  Sturm,  174  U.  S.  710,  43  L.  ed. 
1144,  19  Sup.  Ct  Rep.  797.  See  Wyman  v. 
HaUtead,  109  U.  S.  654,  9u,h  nom,  Wymam 
V.  United  States  em  reh  HaUtead,  27  L  ed; 
1068,  3  Sup.  Ct.  Rep.  417.  What  gives  the 
debt  validity?  Nothing  but  the  fact  that 
the  law  of  the  place  where  the  debtor  is  will 
[too]  make  him  pay.  It  does  not  ^matter  that  the 
law  would  not  need  to  be  invoked  in  the 
particular  case.  Most  of  us  do  not  commit 
crimes,  yet  we  nevertheless  are  subject  to 
the  criminal  law,  and  it  affords  one  of  thr 
motives  for  our  conduct  So,  again,  what 
enaJbles  any  other  than  the  very  creditor  in 
proper  person  to  collect  the  debt?  The  law 
of  the  same  place.  To  test  it,  suppose  that 
New  York  should  turn  back  the  current  of 
leffislation,  and  extend  to  debts  the  rule 
still  applied  to  slander,  that  actio  pereonalie 
nwritur  cum  persona,  and  should  provide 
that  all  debts  hereafter  contracted  m  New 
Yoiic  and  payable  there  should  be  extin- 
guished by  the  death  of  dther  party.  Leav- 
ing  constitutional  considerations  on  one 
side,  it  is  plain  that  the  right  d  the  foreign 
creditor  would  be  gone. 

Power  over  the  person  of  the  debtor  con- 
fers jurisdiction,  we  repeat.  And  this  be- 
ing so,  we  perceive  no  better  reason  for 
denying  the  right  of  New  York  to  impose  a 
succession  tax  on  debts  owed  by  its  citizens 
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than  upon  tangible  ehattels  found  within 
the  stti4»  at  the  time  of  the  death.  The 
maxim,  Mohilia  sequuntur  personam,  has 
no  4nore  truth  in  the  one  case  than  in  the 
other.  When  logic  and  the  policy  of  a  state 
conflict  with  a  notion  due  to  historical  tra- 
dition, the  fiction  must  give  way. 

There  is  no  conflict  oetween  our  views 
and  the  point  decided  in  the  case  reported, 
under  the  name  of  State  Taw  on  Foreign- 
held  Bonds,  15  Wall.  300,  sub  noin..  Cleve- 
land,  P.  d  A.  R,  Co.  v.  Pennsylva/nia,  21  L. 
ed.  179.  The  taxation  in  that  case  was  od 
the  interest  on  bonds  held  out  of  the  state. 
Bonds  and  negotiable  instruments  are  more 
than  merely  evidences  of  debt  The  debt  is 
inseparable  from  the  paper  which  declaree 
and  constitutes  it,  by  a  tradition  which 
comes  down  from  more  archaic  conditions. 
Bacon  v.  Hooker,  177  Mass.  335,  337,  58  N. 
B.  1078.  Therefore,  considering  only  the 
place  of  the  property,  it  was  held  that  bonds 
held  out  of  the  state  could  not  be  reached. 
The  decision  has  been  cut  down  to  its  pre- 
cise point  by  later  cases.  Savings  d  L,  Boo, 
V.  Multnomah  County,  169  U.  S.  421,  428, 
42  L.  ed.  803,  805,  18  Sup.  Ct  Rep.  392; 
Hiew  Orleans  v.  Stempel,  175  U.  S.  309,  319, 
320,  44  L.  ed.  174,  180,  20  Sup.  Ct  Rep. 
110. 

In  the  case  at  bar  the  law  imposing  the 
tax  was  in  force  before  the  deposit  was 
made,  and  did  not  impair  the  obligation  of 
t}ie  contract,  if  a  tax  otherwise  lawful  ever 
can  be  said  to  have  that  effect.  Pinney  v. 
NeUon,  183  U.  S.  144,  147,  46  L.  ed.  125, 
127,  22  Sup.  Ct  Rep.  52.  The  fact  *that  two[807] 
states,  dealing  each  with  its  own  law  of  suc- 
cession, both  of  which  the  plaintiff  in  error 
has  to  invoke  for  her  rights,  have  taxed  the 
right  which  they  respectively  confer,  fives 
no  cause  for  complaint  on  constitutional 
grounds.  Coe  v.  Errol,  116  U.  S.  517,  524, 
29  L.  ed.  715>  718,  6  Sup.  Ct  Rep.  475; 
Knowlton  v.  Moore,  178  ]Q.  8.  53,  44  L.  ed, 
975,  20  Sup.  Ct  Rep.  747.  The  universal 
succession  is  taxed  in  one  state,  the  singular 
succession  is  taxed  in  another.  The  plain- 
tiff has  to  make  out  her  right  under  both 
in  order  to  get  the  money.  See  Adams  v. 
Batchclder,  173  Mass.  258,  53  N.  E.  824. 
The  same  considerations  answer  the  argu- 
ment that  due  faith  and  credit  are  not  given 
to  the  judgment  in  Illinois.  The  tax  does 
not  deprive  the  plaintiff  in  error  of  any  of 
the  privileges  and  immunities  of  the  citi- 
zens of  New  York.  It  is  no  such  depriva- 
tion that  if  she  had  lived  in  New  York  the 
tax  on  the  transfer  of  the  deposit  would 
have  been  part  of  the  tax  on  the  inheritance 
as  a  whole.  See  Mager  v.  Chrima,  8  How. 
490,  12  L.  ed.  1168;  Brown  v.  Houston,  114 
U.  S.  622,  635,  29  L.  ed.  257,  261,  5  Sup. 
Ct  Rep.  1091;  WaUace  v.  Myers,  4  L.  R.  A. 
171,  38  Fed.  184.  It  does  not  violate  the 
I4th  Amendment  See  Magoun  v.  Illinois 
Trust  d  8av,  Bank,  170  U.  S.  283,  42  L.  ed. 
1037,  18  Sup.  Ct  Rep.  594.  Matters  of 
state  procedure  and  the  correctness  of  the 
New  York  decree  or  judgment,  apart  from 
specific  constitutional  objections,  are  not 
open  here.    As  we  have  said,  the  question 
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whether  the  property  was  to  be  regarded  as 
in  transitu,  if  material^  must  be  regarded 
ajB  found  against  the  plaintiff  in  error. 
Decree  afjlrtned.  • 

Mr.  Justice  WUte  dissents. 


f20d]  •CONNECTICUT  MUTUAL  LIFE  INSUR- 
ANCE COMPANY,  Petitioner, 

V, 

SALLIE  E.  HILLMON. 

(See  8.  C.  Reporter's  ed.  208-220.) 

Appeal  —  objection  to  peremptory  ohaHen- 
gen  —  when  available  —  sufficiency  of  ex- 
ception —  inetructions  —  evidence  —  dec- 
la^-atione  of  conspirators. 

1.  The  objection  that  plaintiff  on  the  trial  of 
two  consolidated  cases  was  allowed  six.  In- 
stead of  three,  peremptory  challenges,  Is  not 
available  to  a  defendant  who  used  but  two 
of  the  three  peremptory  challenges  to  which, 
under  U.  A.  Bey.  SUt.  I  815  (U.  S.  Comp. 
Stat.  1001.  p.  620),  It  was  entitled. 

2.  An  exception  to  the  refusal  to  give  a  re- 
quested instruction  is  sufficient  to  raise  the 
question  of  the  propriety  of  that  portion  of 
the  general  charge  which  affirms  the  con- 
trary of  such  request. 

3.  A  requested  instruction  that  an  affldayit  pro- 
duced by  defendant  on  cross-examination,  to 
impencb  the  credibility  of  the  witness  who 
made  It,  may  be  considered,  in  connection 
with  the  affiant's  deposition,  as  evidence 
against  the  plaintiff  of  the  facts  therein 
stated  under  oath,  with  like  effect  as  his 
deposition, — should  be  given  where  such  af- 
fidavit Is  introduced  in  evidence  by  plaintiff 
on  the  cross^xamlnatlon  of  another  witness. 

4.  Declarations  of  the  parties  to  an  alleged  con- 
spiracy by  an  insured  and  others  to  defraud 
an  Insurance  company,  which  relate  to  their 
purpose  and  were  made  about  the  time  the 
policy  was  taken  out,  are,  where  there  Is  evi- 
dence of  the  existence  of  the  conspiracy,  ad- 
missible In  evidence  against  the  beneficiary 
In  a  suit  on  such  policy,  although  she  Is  not 
alleged  to  have  been  a  party  to  such  con- 
spiracy. • 

[No.  04.1 

'Argued    November   IS,   H,    1902.    Decided 
February  2,  1909. 

ON  WRIT  of  Certiorari  to  the  United 
Stetes  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  to  review  a  judgment  which 
affirmed  a  judgment  of  the  Circuit  Court 
for  the  District  of  Kansas  in  favor  of  plain- 
tiff in  a  suit  on  a  policy  of  life  insurance. 

NoTB. — On  the  iu^oiency  of  exceptions — ice 
notes  to  State  v.  Hope  (Mo.)  8  L.  R.  A.  608: 
Shlnners  v.  Proprietora  of  Locks  ft  Canals 
(Maes.)  12  L.  R.  A.  554 ;  and  Moore  v.  Bank 
of  Metropolis  10  L.  ed.  U.  S.  172. 

On  the  admisHMUty  of  aot»  and  declarations 
9f  conspirators — see  notes  to  Caeey  v.  Cincin- 
nati Typographical  Union  No.  3  (C.  C.  S.  D. 
Ohio)  12  L.  R.  A.  107;  People  v.  McQuede 
iff.  Y.)  1  L.  R.  A.  273 ;  and  Lincoln  v.  Claflln, 
10  L.  ed.  U.  8.  106. 
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Reversed  and  remanded,  with  instructions 
to  grant  a  new  trial. 

See  same  case  below,  46  C.  C.  A.  6CS,  107 
Fed.  834. 


Statement  by  Mr.  Justice  Brown: 
This  was  an  action  begun  July  13,  1880, 
by  Sallie  R.  Hiiimon,  in  the  circuit  court 
of  the  United  States  for  the  district  of  Kan- 
sas, to  recove»tbe  amount  of  a  policy  of  in- 
surance ($5,000),  issued  by  the  company 
March  4,  1870,  upon  the  life  of  John  W. 
Hillmon,  her  husband,  in  which  the  plain- 
tiff was  named  as  beneficiary.  Plaintiff 
made  the  usual  allegations  of  compliance 
with  the  terms  of  the  policy,  and  averred 
that  the  assured  had  died  March  17,  1879, 
thirteen  days  after  the  policy  wan  issued, 
and  that  due  proofs  had  been  forwarded  to 
the  company.  Other  actions  were  also 
brought  against  the  New  York  Life  Insur- 
ance Company  and  the  Mutual  Life  Insur- 
ance Company  of  New  York,  upon  policies 
of  insurance  issued  by  thcro  *upon  the  same[2C>OJ 
life,  which  actions  were  subsequently  com- 
promised. 

Defendant  interposed  a  general  denial, 
and  for  a  special  defense  set  up,  in  sub- 
stance, that  on  or  before  November  30,  1878, 
John  W.  Hillmon,  John  H.  Brown,  Levi 
Baldwin,  and  divers  other  persons  to  de> 
fendant  unknown,  fraudulently  conspiring 
to  cheat  and  defraud  defendant,  procured  a 
large  amount  of  insurance  on  the  life  of  Hiii- 
mon, to  wit:  $10,000  in  the  New  York  Life, 
by  policy  dated  November  30,  1878;  $10,- 
000  in  the  Mutual  Life,  by  policy  dated 
December  10,  1878;  and  $5,000  in  the  Con- 
necticut Mutual  Life,  by  the  policy  in  suit, 
dated   March   4,    1879;    that  thereafter,  in 

Sursuance  of  such  conspiracy,  Hiiimon, 
>rown,  and  Baldwin  falsely  represented  to 
defendant  and  others  that  said  Hiiimon  had 
died,  and  that  a  certain  dead  body  which 
they  had  procured  was  that  of  Hiiimon, 
whereas  in  truth  Hiiimon  "was  not  and  is 
not  dead,"  but  has  kept  himself  concealcMi 
under  assumed  names  for  the  purpose  of 
consummating  the  conspiracy. 

As  a  third  defense  the  company  set  up  a 
release  by  plaintiff  of  all  her  claims  against 
it  under  the  policies. 

Actions  having  been  begun  upon  all  three 
of  these  policies,  an  order  was  entered  July 
14,  1882,  consolidating  them  for  trial.  Two 
trials  of  the  three  consolidated  cases  re- 
sulted in  disagreements  of  the  jury.  On 
Februaiy  29,  1888,  judgments  in  each  were 
rendered  for  the  plaintiff,  which,  upon  writa 
of  error,  were  reversed  by  this  court  and  the 
cases  remanded  for  a  new  trial.  145  U.  S. 
285,  36  L.  ed.  707,  12  Sup.  Ct.  Rep.  909. 
The  material  facts  of  the  case  are  fully  set 
forth  in  that  report,  and  will  not  be  here 
repeated,  except  so  far  aa  they  are  pertinent 
to  the  questions  before  this  court  for  con- 
sideration. After  two  more  trials  of  the 
consolidated  cases,  which  resulted  in  dis- 
agreements of  the  jury,  a  compromise  waa 
effected  between  the  plaintiff  and  the  New 
York  Life,  which  was  followed  by  dismissal 
of  the  action  against  that  company.    There- 
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after,  and  on  January  9,  1895,  an  order  pre- 
▼iously  entered  consolidating  the  two  re- 
maining actions  for  trial  was  continued  in 
force  e^nainst  the  objection  of  each  defend- 
ant, and  the  consolidated  cases  again  came 
on  for  trial,  resulting  in  separate  judg- 
ments November  18,  1899,  against  both 
fSlO]  companies.  To  reverse  *tbi8,  defendant  sued 
out  a  writ  of  error  from  the  circuit  court 
of  appeals,  and  upon  hearing  in  that  court 
the  judgment  was  affirmed  with  one  dissent. 
46  C.  C.  A.  668,  107  Fed.  834.  The  Mutual 
life  sued  out  a  similar  writ  of  error,  but 
compromised  the  case  before  it  was  heard  in 
the  circuit  court  of  appeals. 

Mr.  'Williain  G.  Beale  aigued  the  cause, 
and,  with  Messrs,  Buell  Mo&eever,  CHlbert 
E,  Porter,  and  James  W.  Oreen,  filed  a  brief 
for  petitioner: 

If,  as  between  the  plaintiff  and  each  de- 
fendant, the  parties  could  not,  as  to  the  same 
jury,  be  given  their  exact  rights  on  the  one 
hand  and  limited  to  their  exact  rights  on 
the  other,  the  only  alternative  was  to  sever 
the  causes  and  try  them  separately. 

Btroh  V.  Hinehman,  37  Mich.  490;  State  v. 
Stoughton,  51  Vt.  365;  Orwse  v.  State,  59 
Oa.  90. 

If  one  consenting  to  a  joint  trial  does  not 
waive  a  right,  o  fortiori  one  who  is  com- 
pelled against  his  will  to  a  joint  trial  ought 
not  to  l^  deprived  of  it. 

State  V.  Durein,  29  Kan.  691. 

The  right  of  peremptory  challenge  on  the 
part  of  defendants  cannot  be  abridged  by 
uniting  ca^es  for  trial. 

United  States  v.  Marchani,  12  Wheat.  480, 
6  L.  ed.  700. 

Equally  the  conclusion  has  been  repudiat- 
ed that  the  peremptory  challenges  of  the 
stale  or  of  a  plaintiff  can  be  multiplied  by 
the  same  process. 

Thompson,  Trials,  |  45;  Proffatt,  Jury 
Trial,  9  164;  Savage  v.  State,  18  Fla.  909; 
Wiggins  v.  State,  1  Lea,  738;  Mahan  ▼. 
Stale,  10  Ohio,  234;  State  v.  Earle,  24  La. 
Ann.  38,  13  Am.  Rep.  109;  Schoeffter  v. 
State,  3  Wis.  823. 

By  the  error  committed  in  granting  the 
plaintiff  below  too  many  challenges  it  is  to 
be  presiuned,  in  the  absence  of  proof  to  the 
•contrary,  that  petitioner  wajs  injured.  An 
error  will  not  be  regarded  as  harmless  un- 
less it  affirmatively  appears  so  clearlv  as  to 
be  beyond  doubt  that  it  was  not  and  could 
not  have  been  prejudicial. 

Deery  v.  Cray,  5  Wall.  796,  18  L.  ed.  663; 
iHlmer  v.  Higley,  110  U.  S.  47,  28  L.  ed.  62, 
3  Sup.  Ct.  Rep.  471. 

The  connection  of  the  individuals  in  the 
unlawful  enterprise  being  shown,  every  act 
and  declaration  of  each  member  of  the  con- 
federacy in  pursuance  of  the  original  con- 
certed plan,  and  with  reference  to  the  com- 
inon  object,  is,  in  contemplation  of  law,  the 
act  and  declaration  of  them  all,  and  is 
therefore  original  evidence  aa  against  each 
<yf  them. 

1  Qreenl.  Ev.  S  184a;  King  ▼.  Bardwick, 
ll'Eaat,  578;  Lincoln  v.  Olafiin,  7  Wall.  132, 
19  L.  ed.  106;  Wiborg  v.  United  States,  163 
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U.  S.  632,  41  L.  ed.  289,  16  Sup.  Ct.  R<»p. 
1127,  1197;  State  v.  Johnson,  40  Kan.  266, 
19  Pac.  749;  State  v.  Rogers,  54  Kan.  683, 
39  Pac.  219;  Cuyler  v.  McCartney,  40  N.  Y. 
221;  Walsh  V.  People,  88  N.  Y.  458;  Smith 
V.  National  Ben,  Soo.  123  N.  Y.  85,  9  L.  R. 
A.  616,  25  N.  E.  197;  State  v.  Thompson^ 
69  Conn.  720,  38  Atl.  868;  State  v.  Spalding, 
19  Conn.  237,  48  Am.  Dec.  158;  People  v. 
Bentley,  75  Cal.  407,  17  Pac.  436;  State  v. 
Walker,  98  Mo.  95,  9  S.  W.  646,  11  S.  W. 
1133;  Hart  v.  Eicks,  129  Mo.  99,  31  S.  W. 
351;  State  v.  Winner,  17  Kan.  298;  Spies 
V.  People,  122  El.  1,  229,  12  N.  E.  865,  17  N. 
E.  898. 

Under  this  rule  all  evidence  is  relevant 
and  admissible,  which  tends  to  show  motive 
and  preparation  for  what  was  done,  or 
which  furnishes  indications  of  what  was 
passing  in  the  party's  mind  upon  that  sub-  . 
ject. 

Stephen,  Digest  of  Ev.  p.  19. 
Concurrently  with  this  runs  this  principle 
in  most  cases,  that  statements  or  other  ut- 
terances are  admissible  where  the  material 
point  is  that  under  the  circumstances  the 
statement  was  made,  and  not  that  in  itself  it 
was  true  or  false. 

1  Greenl.  Ev.  §  101 ;  Mutual  L,  Ins.  Co.  v. 
Billmon,  145  U.  S.  296,  36  L.  ed.  710,  17 
Sup.  Ct.  Rep.  909. 

This  conspiracy  is  still  pending,  and  will 
so  continue  sjb  long  as  these  suits  to  enfo-ce 
the  fraudulent  contract  are  being  prosecuted 
by  this  plaintiff. 

Jack  V.  Mutual  Reserve  Fund  Life  Asso. 
61  C.  C.  A.  36,  113  Fed.  49. 

The  defendant  having  carefully  reserved 
exception  to  the  ruling  of  the  court  in  re* 
fusing  an  instruction  asked  for,  it  was  not 
then  necessary  to  except  again  to  that  por- 
tion of  tiie  charge  which  embodied  a  con- 
trary statement  of  the  law. 

Long-Bell  Lumber  Co.  v.  Stump,  30  C.  0. 
A.  260,  57  U.  S.  App.  646,  86  Fed.  674. 

When  the  plaintiff  put  in  evidence,  and  the 
court  admitted  without  objection,  the  sworn 
statement  of  a  witness,  the  plaintiff  then 
represented  the  witness  to  be  credible  as  to 
that  statement,  assumed  the  responsibilily 
for  his  veracity,  and  became  estopped  to  im- 
peach his  allegations. 
1  Qreenl.  Ev.  §  442. 

Messrs,  Oilbert  E.  Porter,  William  G. 
Beale,  James  W.  Oreen,  and  Edward  S.  Ish- 
am  filed  a  brief  in  support  of  the  petition 
for  certiorari. 

Mr,  L.  B.  Wlieat  argued  the  cause,  and, 
with  Messrs,  C,  F.  Hutchings  and  John  H, 
Atwood,  filled  a  brief  for  respondent: 

After  the  jury  were  all  in  the  box,  the 
plaintiff  in  error  ^till  had,  but  waived,  a 
peremptory  challenge,  and  thereby  accepted 
the  twelve  men  in  the  box;  this  was  tanta- 
mount to  a  waiver  of  all  objections  to  any 
thereof. 

Florence,  E.  D,  d  W,  V.  R.  Co.  v.  Ward, 
29  Kan.  354. 

There  is  a  wide  difference  between  over- 
ruling a  challenge  that  a  party  is  entitled 
to,  and  sustaining  a  diallenge  that  a  I^u^ 
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is  not  entitled  to;  and  it  is  generally  held 
that  it  is  not  substantial  error  to  excuse 
a  juror  upon  a  challenge  based  upon  in- 
sufficient grounds,  where  an  unexceptionable 
jury  hajB  been  obtained, — and  especially 
where  the  complaining  party  has  not  ex- 
hausted his  peremptory  challenges. 

Stout  Y,  Hyatt,  13  Kan.  232;  AtchUon,  T. 
S  8.  F,  R,  Co.  y.  Franklin,  23  Kan.  74; 
Jforihem  P.  R.  Co.  v.  Herbert,  116  U.  8. 
642,  29  L.  ed.  755,  6  Sup.  Ct.  R^.  590; 
Eopt  ▼.  Utah,  120  U.  S.  430,  30  L.  ed.  708, 
7  Sup.  Ct  Rep.  614;  Spies  v.  lUinoie,  123 
XJ.  S.  131,  31  L.  ed.  80,  8  Sup.  Ct  Rep.  21. 

A  written  statement  which  only  purports 
to  be  a  narratiye  of  past  transactions  can- 
not be  evidence,  either  of  a  conspiracy,  or  of 
anything  therein  stated. 

Logan  y.  United  States,  144  XJ.  S.  309,  36 
L.  ed.  445,  12  Sup.  Ct.  Rep.  617;  State  y. 
Johnson,  40  Kan.  268,  19  Pac.  749 ;  Connecii- 
out  Mut,  h.  Ins,  Co.  V.  Hillmon,  46  C.  C.  A. 
668,  107  Fed.  839;  People  v.  Collum,  122  Cal. 
186,  54  Pac.  589 ;  State  y.  Hinkle,  33  Or.  93, 
64  Pac.  155;  Sparf  y.  United  States,  156 
U.  S.  56,  39  L.  ed.  345,  15  Sup.  Ct.  Rep.  273. 

A  matter,  the  validity  of  which  is  at  is- 
sue in  legal  proceedings,  cannot  be  set  up  as 
a  bar  thereto. 

Broom,  Legal  Maxims,  4tfa  London  ed*.  6th 
Am.  ed.  p.  128. 

A  transaction  between  two  parties  ouffht 
not  to  operate  to  the  disadvantage  of  a 
third. 

Broom,  Legal  Maxims,  4th  London  ed.  6th 
Am.  ed.  p.  704. 

The  supposed  statements  of  Baldwin  were 
mere  hearsay,  and  not  admissible. 

2  Jones,  Ev.  673-681,  IS  299-302;  1 
Oreenl.  Ev.  I  124. 

The  opening  statement  is  conclusive 
against  plaintiff  in  error  that  it  did  not 
claim,  and  went  into  the  trial  on  the  prop- 
osition and  statement  that  it  did  not  claim, 
that  defendant  in  error  was  party  to  any 
fraud  or  conspiracy. 

lAndley  v.  Atchison,  T,  d  S.  F.  R,  Co,  47 
Kan.  432,  28  Pac.  201;  Oscanyan  v.  Win- 
chester Repeating  Arms  Co,  103  U.  S.  261, 
26  L.  ed.  539. 

The  excluded  stetemente  of  Levi  Baldwin 
were  not  competent  against  defendant  in 
error  under  any  rule  of  law  in  relation  to 
conspiracy. 

State  V.  Johnson,  40  Kan.  268,  19  Pac. 
749 ;  Logan  v.  United  States,  144  U.  S.  309, 
36  L.  ed.  445,  12  Sup.  Ct.  Rep.  617;  Con- 
necticut Mut.  L.  Ins,  Co,  V.  Hillmon,  46  C. 
C.  A.  068,  107  Fed.  839. 

The  declarations  of  co-conspirators,  to  be 
admissible  against  other  than  the  one  mak- 
ing them.,  must  of  course  be  made  in  further- 
ance of,  and  not  in  frustration  of,  the  com- 
mon object;  and  the  existence  of  the  con- 
spiracy cannot  be  shown  by  the  admission 
or  declaration  of  one  conspirator. 

1  Jones,  Ev.  S  255. 

To  make  the  declarations  of  one  con- 
spirator ^dence  against  the  others,  they 
must  be  made  in  furtherance  of  the  com- 
mon criminal  design.  Mere  admissions  or 
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narrations  of  what  has  taken  place,  which 
have  no  tendency  to  promote  the  common 
criminal  intent,  are  inadmissible  against 
anyone  but  him  who  made  it 

State  v.  Johnson,  40  Kan.  268,  19  Pae. 
749. 

It  was  not  competent  to  prove  by  convert 
sation  between  Baldwin  and  Crew  that  Bald> 
win  had  previously  paid  part  of  the  prem- 
iums; that  would  be  a  narrative  of  pas^ 
transactions. 

Ibid, 

It  was  not  competent  to  profve  by  any* 
thing  he  said  that  he  was  or  had  been  th» 
agent  of  defendant  in  error.  Agency  can- 
not be  thus  proved. 

Donaldson  v.  Everhart,  50  Kan.  718,  32 
Pac.  405;  St,  Louis  d  8,  F,  R,  Co.  v.  Kin- 
man,  49  Kan.  631,  31  Pac  126. 


Mr.  Justice  Brown  delivered  the  opinioik 
of  the  court: 

We  shall  have  occasion  to  notice  but  few 
of  the   108  assignmente  of  errors  in  thia 


1.  Several  of  these  relate  to  an  order  of 
eonsolidation,  and  to  the  ruling  of  the  court 
giving  to  the  plaintitt  six  peremptoiy  chal- 
lenffes  to  the  jury,  while  each  defendant 
had  but  three. 

On  June  14,  1882,  the  three  original  oasea 
i^ere  first  consolidated  for  trial,  and  so  re- 
mained through  all  the  trials  which  took 
place  prior  to  the  settlemeat  with  the  New 
York  Life.  The  proprietor  of  this  consolida- 
tion was  affirmed  by  this  court  upon  ite 
first  MiKarance  beve  in  145  U.  S.  285,  36 
L.  ed.  707,  12  Sup.  Ct  Kep.  909.  A  stipu- 
lation appears  to  have  been  entered  into 
October  16,  1899,  between  the  attorneys  for 
the  plaintiff  and  the  attorneys  for  the  three 
defendante,  to  set  aside  the  order  of  con- 
solidation, and  a  motion  was  made  for  an 
order  to  that  effect^  which  was  overruled, 
and  the  order  of  consolidation  was  continued 
in  force  as  to  the  two  remaining  defend- 
ante. It  would  seem  that  the  court  refused 
to  be  controlled  by  the  stipulation.  We  see 
no  reaaon  to  doubt  the  propriety  of  this  or- 
der, nor  does  it  appear  to  have  been  seriously 
contested.  But  ite  effect  upon  the  number 
of  peremptory  challenges  to  which  the  de- 
fendant was  entitled  is  made  the  subject  of 
dispute.  Upon  the  former  hearing  of  this 
case  it  was  held  that  the  consolidation  of 
the  three  cases  there  considered  *did  not  im-L811] 
pair  the  right  erf  each  of  the  three  defend- 
ante  to  tliree  peremptory  challenges  under 
Rev.  Stet  §  819  (U.  S.  Comp.  Stet  1901, 
p.  629).  But  the  question  was  left  unde- 
cided whether  the  right  of  the  plaintiff  wim 
multiplied,  so  that  she  became  entitled  on 
the  last  trial  to  six  peremptory  challenges, 
or  only  to  three. 

The  circuit  court  was  of  opinion  that,  aa, 
under  our  ruling,  the  two  defendante  were, 
under  Rev.  Stet  §  819  (U.  S.  Comp.  Stat 
1901,  p.  629),  each  entitled  to  three  peremp- 
tory challenges,  or  six  in  the  aggregate,  the 
plaintiff  was  also  entitled  to  six.  This  la 
ihe  converse  of  the  proposition  established 
by  Uiis  court  when  tne  case  was  first  here. 
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The  argument  of  the  defendant  in  this  con- 
nection is  that  under  the  ruling  of  the  court 
•each  defendant  was  treated  as  one  party 
and  the  plaintiff  as  two  parties;  that  it 
gave  the  plaintiff  more  challenges  than  she 
irould  have  had  in  one  case,  treating  the 
•causes  of  action  as  distinct,  and  the  plain- 
tiff entitled  to  her  three  challenges  in  each 
^ase,  with  the  result  that  each  defendant, 
without  its  consent,  and  against  its  protest, 
was  compelled  to  try  its  own  cause  before  a 
jury  to  which  it  was  ffiven  only  one  half  as 
many  peremptory  challenges  as  were  given 
to  tne  plaintiff.  The  consequence  was  that 
each  defendant  was  prejudiced  by  the  fact 
that  every  additional  peremptory  challenge 
allowed  to  the  plaintiff  beyond  three  makes 
arbitrarily  a  vacancy  which  may  be  filled 
in  spite  of  the  defendant  by  a  juror,  whom 
it  might  and  would  have  challenged  if  it 
had  an  opportunity  to  do  sa  The  sub- 
stance of  the  argument  is  that,  it  having 
been  held  upon  the  former  hearin£[  here, 
that  each  defehdant  lost  no  right  oy  the 
consolidation,  and  was  entitled  to  as  many 
challenges  as  If  no  such  consolidation  had 
taken  place,  the  plaintiff  was  not  entitled  to 
any  more  challenf;es  than  she  would  have 
been  entitled  to  m  case  the  consolidation 
had  not  taken  place.  Quite  a  nimiber  of 
cases  are  cited  in  support  of  this  proposi- 
tion: Savage  v.  Btate,  18  Fla.  000;  Wig- 
gitia  V.  State,  1  Lea,  738;  Mohan  v.  State, 
10  Ohio,  234;  State  v.  Earle,  24  La.  Ann. 
38,  13  Am.  Rep.  100;  Sohoeffler  v.  State,  3 
Wis.  823;  Tliompson,  Trials,  §  46;  Proffatt, 
Trial  by  Jury,  {  164.  The  case  of  Spies  v. 
People,  122  111.  1,  12  N.  B.  865,  17  N.  E. 
808,  is  to  the  contrary. 
Conceding  that  the  great  weight  of  au- 
|[SlS]thonty  supports  the  *propo6itioii  of  the  de- 
fendant, we  are  still  of  opinion  that  it  is  not 
entitled  to  take  advantage  of  it,  inasmuch 
as  it  made  but  two  peremptory  challenges, 
waiving  its  right  to  a  third,  and  thereby  ac- 
quiesced in  Uie  composition  of  the  Jurr. 
The  only  effect  of  allowing  the  plaintiff  sue 
peremptory  challenges  was  to  put  three 
additional  men  upon  the  jury,  which  the  de- 
fendant could  not  challenge,  and  if  it  had 
exhausted  its  peremptory  challenges  it 
might  perhaps  claim  to  have  been  preju- 
diced by  the  fact  that  three  men  had  been 
Sut  upon  the  jury  which  it  was  not  entitled 
>  challenge;  but,  having  failed  to  exhaust 
its  peremptory  challenses,  it  stands  in  no 
position  to  complain  that  it  was  deprived 
of  the  right  to  challenge  others.  Stout  v. 
Hyatt,  13  Kan.  232,  241;  Atohieon,  T,  d 
S,  F.  R.  Co.  v.  Franklin,  23  Kan.  74;  Flor- 
ence, B.  D.  do  W.  V<Uley  R.  Co.  v.  Ward,  29 
Kan.  354;  Atlae  Min,  Co.  v.  Johnston,  23 
Mich.  36;  Grand  Rapids  Booming  Co,  v. 
Jarvis,  30  Mich.  308. 

2.  Error  is  charged  in  the  refusal  to  in- 
struct the  jury  that  "the  statement  signed 
and  sworn  to  by  John  H.  Brown  on  the  4th 
day  of  September,  1870,  having  been  intro- 
duced in  evidence  by  the  plaintiff,  may  be 
eonsidered  in  connection  with  the  deposition 
-44  John  H.  Brown  as  evidence  of  the  facts 
alated  under  oath,  against  the  plaintiff, 
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with  like  effect  as  the  deposition  of  John  H. 
Brown,  and  may  also  be  considered  as  affect- 
ing the  credibility  of  said  Brown  as  a  wit- 
ness." 

In  lieu  thereof  the  court  charged  the  jury 
that.  Brown's  statement,  signed  and  sworn 
to  by  him^  was  not  affirmative  evidence  of 
the  truth  of  any  matter  therein  contained 
or  mentioned,  and  that  it  should  not  be  con- 
sidered by  the  jury  except  as  affecting  the 
credibility  of  the  evidence  of  Brown  in  his 
deposition.  To  determine  the  correctness 
of  this  construction,  it  is  necessary  to  con- 
sider the  circimistances  imder  which  the 
evidence  was  produced.  The  alleged  death 
of  Hillmon  was  said  to  have  occurred  in 
March,  1870.  Upon  the  trial  plaintiff  of- 
fered and  read  in  evidence  the  deposition  of 
John  H.  Brown,  taken  on  December  30, 
1881,  who  swore  generally  that  he  was  em- 
ployed by  Hillmon  driving  a  team,  and  aft- 
erwards in  taking  care  of  and  feeding  hogs ; 
that  he  started  with  him  from  Lawrence 
for  Wichita  for  the  purpose  of  locating  a 
cattle  ranch,  and  that  *Uillmon  was  acci-[213] 
dentally  killed  by  the  discharge  of  a  gun  in 
the  hands  of  Brown.  To  contradid^  this 
testimony  William  J.  Buchan,  a  witness  put 
upon  the  stand  by  the  defendants,  swore 
that  in  the  spring  or  summer  of  1870,  but 
a  few  months  after  the  alleged  death,  he 
met  Brown  by  appointment  at  Lexington, 
and  was  told  by  him  that  he  was  uneasy 
about  the  affair,  that  it  was  not  Hillmon 
that  was  killed,  but  aiiother  man,  but  tnat 
Hillmon  had  got  away  and  they  were  hunt- 
ins  for  him;  that  he  wanted  to  set  out  of 
it  nimself  and  to  turn  state's  evidence,  and 
that  he  wanted  witness  to  see  the  attorney 
for  the  insurance  company  and  let  up  on 
hunting  for  him  if  he  would  go  on  the 
stand  and  tell  the  truth  about  the  whole  af- 
fair. Upon  the  cross-examination  of 
Buchan  tne  pUUntiff  offered  in  evidence  an 
affidavit  made  by  Brown  on  September  4, 
1870,  in  which  he  repeated  the  substance  of 
the  conversation  testified  to  by  Buchan,  and 
steted  that  instead  of  Hillmon .  being  killed 
it  was  anotiier  man  whom  Hillmon  shot. 
This  affidavit  had  already  been  produced, 
though  not  formally  put  in  evidence  by 
the  defendant  on  the  cross-examination  of 
Brown.  It  was  under  these  circumstences 
that  the  court  ruled  that  the  affidavit  was 
not  affirmative  evidence  of  any  truth  or 
matter  contained  in  it,  and  should  not  be 
considered,  except  as  affecting  the  credibil- 
ity of  the  evidence  of  Brown  given  in  his 
deposition. 

It  is  insisted  in  behalf  of  the  plaintiff 
that,  as  no  exception  was  taken  to  ttiis  part 
of  the  charge,  ite  propriety  cannot  be  ques- 
tioned at  this  time;  but  as  an  exception  was 
properly  token  to  the  refusal  of  the  court 
to  charge  that  the  stetement,  having  been 
introdu^  in  evidence  by  the  plaintiff,  may 
be  considered,  in  connection  with  Brown's 
deposition,  as  evidence  of  the  facte  therein 
steted  under  oath,  with  like  effect  as  his 
deposition,  we  think  there  was  sufficient  to 
raise  the  point  that  the  affidavit  was  not  to 
be    treated    merely    mm    affecting    Brown's 

449 


218-216 


Supreme  Coubt  of  the  United  States. 


Oct.  Term, 


credibility,  but  as  substantial  evidence  in 
favor  of  tiie  plaintiff.  Having  excepted  to 
the  refusal  to  give  a  certain  instruction,  it 
was  not  necessary  to  repeat  such  exception 
when  the  contrary  of  such  request  was  given 
in  the  general  charge.  As  defendant  had 
raised  the  point  in  one  form,  it  was  not  nec- 
essary to  repeat  it  in  another. 

[214]  *As  this  statement  of  Brown's  had  already 
been  produced  by  the  defendant  upon-  the 
cross-examination  of  Brown,  to  impeach  his 
credibility  as  a  witness,  and  he  had  been 
cross-examined  as  to  its  contents,  it  is  diffi- 
cult to  see  why  it  was  introduced  by  the 
plaintiff  in  connection  with  the  cross-ex- 
amination of  Buchan.  It  was  evidently  put 
in  for  some  purpose,  and  it  is  difficult  to  as- 
sign any  other  than  to  make  it  a  piece  of 
independent  testimony,  since,  in  view  of 
Brown's  deposition  to  the  contrary,  the 
plaintiff  might  still  have  argued  that  the 
statement  or  affidavit,  if  ever  made,  was 
false.  As  now  claimed,  it  was  introduced 
for  the  purpose  of  explaining  why  the 
plaintiff  consented  to  release  her  claim 
against  the  insurance  company,  though  it 
seems  to  nave  been  quite  unnecessary  in  this 
connection,  since  its  statements  were  al- 
ready in  evidence  83  part  of  Brown's  cross- 
examination.  Conceding  that,  as  a  piece  of 
independent  testimony,  a  mere  affidavit  was 
not  admissible,  it  was  competent  for  the  de- 
fendant to  waive  this  objection,  and  to 
treat  it  as  other  testimony  in  the  case  of- 
fered by  the  plaintiff.  Under  such  circum- 
stances, it  is  something  more  than  an  ad- 
mission by  the  witness  that  he  had  made 
statements  inconsistent  with  his  testimony 
upon  the  subject.  For  whatever  purpose  it 
was  introduced,  and  in  view  of  the  fact  that 
it-  was  offered  generally  and  without  limi- 
tation as  to  its  purpose,  it  became  a  piece 
of  plaintiff's  evidence,  to  be  weighed  and 
considered  like  any  other  testimony  in  the 
case.  We  do  not  undertake  to  say  that  the 
plaintiff  was  absolutely  bound  by  it  and  es- 
topped to  deny  its  truth,  in  view  of  Brown's 
deposition  to  the  contrary,  but  we  think  it 
was  givinff  it  too  little  effect  to  charge  the 
jury  that  It  could  only  be  considered  as  im- 
peaching the  credibility  of  Brown;  and  we 
do  not  uiink  defendant  was  asking  too  much 
in  instruction  number  44,  that  it  might  b^ 
considered  in  connection  with  the  deposi- 
tion of  Brown  as  evidence  of  the  facta 
therein  stated  under  oath,  against  the  plain- 
tiff, with  like  effect  as  the  deposition.  1 
Greenl.  Ev.  §  442.  The  words  "with  like 
effect"  were  evidently  intended  to  instruct 
the  jury  that  the  deposition  and  the  affida- 
vit were  each  independent  of  the  other  and 
each  affirmative  testimony — not,  however, 
that  they  were  of  equal  weight. 

{215]  *  Suppose,  for  example,  the  only  evidence 
of  the  identity  of  the  body  found  had  been 
the  testimony  of  Brown.  It  doubtless 
would  have  been  correct  to  charge  that  the 
utmast  effect  of  his  affidavit,  if  ft  had  been 
formally  introduced  upon  cross-examina- 
tion, would  be  to  destroy  his  testimony  as 
given  in  the  deposition.  His  credit  as  a 
witness  being  thus  destroyed,  the  fact  of 
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Hillmon's  death  would  be  regarded  as  not 
proven,  and  the  plaintiff  would  be  consid- 
ered as  having  failed  to  establish  her  case. 
But,  upon  the  other  hand,  as  the  affidavit 
had  not  been  put  in  upon  the  cross-exami- 
nation of  Brown,  and  the  plaintiff  read  it 
as  part  of  her  case,  it  must  necessarily  b» 
considered  as  a  piece  of  independent  evi- 
dence to  be  weighed  in  connection  with  the 
deposition,  and  the  jury  was  necessarily  left 
to  consider  which  of  the  two,  when  taken 
in  connection  with  the  other  testimony  ia 
the  case,  was  to  be  considered  as  the  more 
credible.  The  general  rule  undoubtedly  ia 
that,  when  a  party  offers  a  witoess,  he 
thereby  generally  represents  him  as  worthy 
of  belief,  and  while,  under  the  peculiar  cir- 
cumstances of  the  case,  this  rule  would  not 
apply  any  more  to  the  affidavit  than  to  tho^ 
deposition,  the  plaintiff,  by  putting  both  in 
evidence,  without  restriction  as  to  the  pur- 

{>ose  of  so  doing,  places  them  on  the  same- 
evel,  and  cannot  be  heard  to  say  that  the 
affidavit  may  not  be  considered  as  testimony 
of  the  facts  therein  sworn  to  as  well  as  the 
deposition. 

3.  Several  assignments  are  based  upoi» 
the  exclusion  of  the  testimony  of  Uie  wit- 
nesses Phillips,  Blythe,  Crew,  and  Carr,  as^ 
to  acts  performed  and  declarations  made  bv^ 
the  alleged  coooospirators  John  W.  Hill- 
mon,  John  H.  Brown,  and  Levi  Baldwin,, 
after  evidence  had  been  introduced  estab- 
lishing such  conspiracy.  That  considerable 
evidence  of  a  conspiracy  between  these  three 
parties  had  been  introciuced  and  at  a  very 
considerable  length  is  not  denied,  and  the 
main  objection  to  the  introduction  of  the 
acts  and  de<4arations  of  the  above  witnesses 
was  based  upon  the  ground  that  the  plain- 
tiff, the  wife  of  Hillmon,  was  not  alleged  to 
have  been  a  party  to  such  oonspinucy. 

The  proposed  testimony  of  Pnillips,  who 
was  a  physician,  and  had  been  called  profes- 
sionally by  Baldwin  to  his  house  in  the 
summer  or  fail  of  1878,  related  to  certain 
inquiries  made  *by  Baldwin  as  to  die  effect[216] 
of  death  upon  bodies.  In  this  connection 
defendant  offered  to  prove  that  Baldwin 
asked  the  witness  if  he  had  any  insurance 
upon  his  life,  and  said  he  had  been  think- 
ing about  taking  out  some  himself,  and  in 
the  same  conversation  asked  Phillips  how 
long  before  a  dead  body  would  decompose 
after  it  was  buried.  He  further  asked  if  it 
"would  not  be  a  good  scheme  to  get  a  good 
insurance  on  your  life  and  go  down  south 
and  get  the  body  of  some  Greaser  and  pawn 
it  off  as  your  body  and  get  the  money  7" 

The  witness  Blythe,  a  lawyer  and  fire  In* 
surance  agent,  an  acquaintence  of  John  W. 
Hillmon  and  Levi  Baldwin,  testified  that 
they  had  called  at  his  office  in  the  autumn 
of  1878,  asked  him  concerning  life  insur- 
ance, how  to  get  it,  what  were  good  cmnpa- 
nies,  how  they  should  make  application, 
whether  a  person  could  travel  in  different 
countries  without  forfeiting  the  insurance^ 
what  proceedings  were  necessary  to  collect 
insurance  upon  death,  what  length  of  time 
would  be  required,  ete.,  and  that  a  week  or 
ten  days  bciore  this  conversation   he  bad. 
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met  Baldwin  alone  on  the  street.  Defend- 
ant thereupon  asked  what  was  said  by 
Baldwin  at  that  time,  and  offered  to  prove 
that  Baldwin  asked  the  witness  if  he  knew 
anything  about  life  insurance  and  about  the 
companies;  and  that  a  friend,  a  relative  or 
connection,  wanted  to  get  some  insurance; 
and  he  wanted  to  know  if  witness  could  rec- 
ommend some  good  company  to  him. 
Whereupon  witness  told  him  how  to  do  it. 

By  the  witness  Crew  the  defendant  of- 
fered to  prove  the  following  testimony,  all 
of  which  was  excluded  by  tne  court,  name- 
ly, that  witness  resided  in  the  spring  of 
,1879  in  Lawrence,  Kansas;*  was  acquainted 
'with  both  Mrs.  Hillmon  and  Baldwin,  and 
that,  as  receiver  of  a  local  bank,  he  had  sev- 
eral notes  of  Baldwin's  for  collection,  all  of 
which  were  overdue.  Two  of  the  notes  were 
secured  by  mortgage  on  real  estate  and  one 
by  chattel  mortgage;  that  he  bad  talked  of 
foreclosing  the  mortgages,  as  he  had  been 
unable  to  collect  either  principal  or  inter- 
est; that  Baldwin  told  him  a  part  of  the 
money  represented  by  his  indebtedness  had 
been  furnished  to  insure  the  life  of  John  W. 
Hillmon;  that  in  the  latter  part  of  March 
of  that  year  (the  conversation  having  taken 
[SI 7]  place  a  few  days  before  the  first  of  *March) 
be  had  heard  of  Hillmon's  death;  that  at 
this  time  he  had  a  conversation  with  Bald- 
win regarding  the  latter's  indebtedness  to 
the  baiik,  in  which  Baldwin  told  him  to  let 
his  matters  rest,  as  he  was  then  on  his  way 
west  after  the  body  of  Hillmon;  that  he 
bad  arranged  for  a  portion  of  the  insur- 
ance on  the  life  of  Hillmon,  and  that  as 
soon  as  he  got  it  he  would  be  able  to 
straighten  up  all  his  affairs;  that  Baldwin 
stat^  that  he  was  to  have  $10,000  of  this 
insurance;  that  witness  had  acquainted 
himself  thoroughly  with  Baldwin's  financial 
condition  and  found  him  in  very  straitened 
circumstances,  having  some  property,  but 
all  mortgaged,  and  mostly  all  mortgaged 
twice,  and  that  his  indebtedness  was  press- 
ing him  severely. 

The  witness  Alexander  Can*  testified  that 
he  knew  both  Baldwin  and  Hillmon,  and 
that  in  March,  1879,  he  and  Baldwin  were 
out  together  buying  stock  some  time  after 
the  10th  of  March.  The  witness  was  then 
asked  what  conversation  he  had  with  Bald- 
win in  regard  to  any  business  transaction 
between  him  and  Hillmon,  and  offered  to 
prove  that  witness  was  talking  one  day  to 
Baldwin  about  himself  and  Caxr  going  into 
a  sheep  ranch  together;  "and  one  day  he 
was  speaking  about  that  he  wajs  under 
'brogue'  with  John  W.  Hillmon,  and  he  said 
he  and  Hillmon  had  a  scheme  under 
'brogue,'  and  he  said  that  if  that  worked 
out  all  right  he  was  all  right." 

All  this  testimony  was  ruled  out,  appar- 
ently upon  the  ground  that  declarations 
made  by  Baldwin  were  not  admissible 
against  the  other  conspirators  to  prove  the 
existence  of  the  conspiracy  if  not  made  in 
their  presence;  that  Uiese  declarations  were 
mere  admissions  or  narrations  of  what  had 
already  taken  plafie  and  were  not  made  in 
188  U.  S. 


I  furtherance  of  a  common  design,  while  it 
was  under  way  or  in  process  of  execution 
so  as  to  form  a  part  of  the  rea  gestw;  and 
for  the  further  reason  that  the  testimony 
was  not  admissible  against  the  plaintiff, 
who  was  not  alleged  by  the  insurance  com- 
pany to  have  ever  become  a  party  to  the  al- 
leged combination  to  defraud  the  insurance 
company,  either  by  an  original  participa- 
tion in  the  scheme,  or  by  subsequently 
adopting  it. 

While  we  are  not  called  upon  to  express 
an  opinion  upon  the  (juestion  whether  the 
mere  proof  of  a  conspiracy  to  defraud  tlie 
'defendant  by  the  procurement  of  an  insur-[218} 
ance  upon  Hillmon's  life  with  the  view  of 
ultimately  collecting  the  amount  of  the 
policies  by  a  false  pretence  of  his  death 
would  be  sufficient  to  avoid  the  policies  as 
having  been  obtained  by  frau^  without 
proof  that  such  conspiracy  had  been  con- 
summated by  compassing  the  death  of  an- 
other party  and  passing  off  the  body  of  the 
deceased  as  that  of  Hillmon,  the  fact  still 
remains  that  there  was  evidence  of  a  con- 
spiracy to  procure  a  large  amount  of  insur- 
ance upon  the  life  of  Hillmon  and  to  pro- 
cure in  some  way  the  body  of  another  man 
to  pass  off  as  that  of  Hillmon,  and  thereby 
to  obtain  the  amount  of  these  policies,  nomi- 
nally, at  least,  for  the  benefit  of  Hillmon's 
wife.  It  is  true  the  plaintiff  is  not  alleged 
to  have  been  a  party  to  such  conspiracy,  al- 
though she  was  named  as  beneficiary  in  the 
policies,  but  her  husband  is  alleged  to  have 
been  a  party,  and  any  fraud  perpetrated  by 
him  at  the  time  the  policies  were  taken  out 
was  available  as  a  defense  by  the  company 
in  an  action  by  her. 

These  questions  and  declarations  of  Bald- 
win to  the  four  witnesses  above  stated  were 
made  either  just  before  or  just  after  the 
policy  was  taken  out.  They  were  not  so 
much  narratives  of  what  had  taken  place  as 
of  the  purpose  Baldwin  had  in  view,  and 
we  know  of  no  substantial  reason  why  they 
do  not  fall  within  the  general  rule  stated 
by  Greenleaf  (1  Greenl.  Ev.  S  111),  that 
every  act  and  declaration  of  each  member 
of  the  conspiracy,  in  pursuance  of  the  orig- 
inal concerted  plan,  and  with  reference  to 
the  common  object,  is,  in  contemplation  of 
law,  the  act  and  declaration  of  them  all, 
and  is  therefore  original  evidence  against 
each  of  them.  The  conspiracy  then  existed 
and  was  still  pending.  Smith  ▼.  National 
Ben,  8oo,  123  N.  Y.  85,  9  L.  R.  A.  616,  25 
N.  E.  197. 

These  declarations,  taken  together,  tend 
to  show  that  Baldwin,  who  seems  to  have 
taken  the  most  active  poit  in  the  transac- 
tions connected  with  this  policy,  was  heav- 
ily" indebted,  and  being  pressed  by  his  cred- 
itors; that  he  expected  in  some  way  to  ob- 
tain a  large  pait  of  Hillmon's  insurance, 
and  that  he  was  also  desirous  of  going  into 
a  sheep  ranch  with  Hillmon,  with  whom  he 
declared  he  had  a  scheme  imder  considera- 
tion by  which  they  could  raise  the  neces- 
sary funds;  that  such  scheme  consisted  in 
obtaining  *  insurance  upon   Hillmoo's  life,  [210  J 
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and  then  going  south  and  getting  the  body 
of  some  other  person  and  pass  it  off  as  the 
body  of  the  insured,  and  thus  recover  the 
amount  of  the  policy.  This  testimony  was 
«ertainly  oorroboratiye  of  other  testimony 
in  the  case,  which  both  courts  below  agreed 
as  establishing  prima  facie  evidence  of  a 
•conspiracy,  and  which  was  to  the  effect  that 
Baldwin  and  Hillmon  had  been  intimate 
acquaintances  for  eight  or  ten  years  prior 
to  1879;  that  Baldwin,  who  appears  to  nave 
^een  a  man  of  considerable  means,  had  em- 
ployed Uillmon  in  various  capacities  con- 
nected with  his  farm,  and  that  during  his 
visits  at  Lawrence,  Hillmcm  generally 
stayed  at  his  house.  Hillmon  there  first 
met  his  wife,  who  was  a  cousin  of  Bald- 
win's, and  worked  at  his  house.  Hillmon 
was  a  man  of  no  property,  and  after  hia 
marriage  he  and  his  wile  occupied  a  single 
room  in  the  house  of  one  Mary  Judson,  and 
did  their  cooking  upon  her  stove.  Baldwin 
and  Hillmon  became  interested  in  life  insur- 
ance, and  consulted  various  agents  aa  to 
-their  companies  and  about  me&ods  of  col- 
lection in  case  of  loss.  In  a  conversation 
with  one  Wiseman  in  February,  1879,  Hill- 
mon stated  that  he  was  going  west  on  busi- 
ness and  might  get  knled ;  asked  about 
proofs  of  death;  what  the  widow  must  do 
to  get  her  insurance  mon^  and  what  evi- 
dence she  would  have  to  furnish  if  he  were 
killed.  Under  these  circumstances  he  took 
out  insurance  for  $25,000,  the  annual  pre- 
mium for  which  amounted  to  $600.  There 
were  various  other  items  of  testimony  of 
the  same  character,  which  the  courts  below 
regarded  as  sufficient  prima  facie  evidence 
of  a  conspiracy. 

Under  the  circumstances  we  think  the 
evidence  of  the  four  witnesses  in  question 
should  have  been  submitted  to  the  jury, 
and  that  such  testimony  was  admissible  em 
'  against  the  plaintiff,  though  she  was  not  al- 
leged to  be  a  party  to  the  conspiracy,  upon 
the  theory  that  any  fraudulent  conduct  on 
the  part  of  the  msured  in  procuring  the  pol- 
icy, or  in  procuring  the  dead  body  of  an- 
otiier  to  impersonate  himself,  was  binding 
upon  her.     It  is  well  settled  that  the  fraud 

•  of  the  insurer's  agent  in  the  procurement  of 
the  policy  is  binding  upon  the  principal. 
Millville  Mui.  Mi  d  F.  Ins.  Co.  v.  Collerd, 
38  N.  J.  L.  480;  Jiational  L.  Ins,  Co,  v. 
MincK  53  N.  Y.  144 ;  Oliver  v.  Mutual  Com- 
rr,,ercial  Marine  Ins,  Co,  2  Curt  C.  C.  277, 
Fed.  Cas.  No.  10,498;  Burruss  v.  National 
Life  Asao,  96  Va.  543,  32  S.  E.  49. 

{220]  *A  number  of  other  alleged  errors  are  em- 
braced in  the  assignments,  but  we  see  none 
to  which  we  find  it  desirable  to  call  atten- 
tion. For  the  error  in  the  instruction  re- 
garding Brown's  affidavit  and  in  ruling  out 
the  declarations  of  the  four  witnesses 
named,  the  judgment  of  the  Court  of  Ap- 
peals is  reversed,  and  the  case  remanded  to 
the  Circuit  Court  for  the  District  ot  Kan- 
I,  with  instructions  to  grant  a  new  trial. 


Mr.    Justice    Brewer    and    Mr.    Justice 
Willie  dissented. 
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STATE  OF  IOWA. 

(See  8.  C   Reporter's  ed.  220-230.) 

Natianai  hanks — state  regulation — receiving 
deposits  when  insolvent. 

So  far  as  Iowa  Code)  H  1884,  7885,  attempts 
to  prohibit  national  banks  from  receiving  de- 
posits wbeo  insolvent,  and  prescribes  a  pun- 
ishment for  a  Tiolat&on  of  such  prohibition 
by  any  officer  or  agent  thereof,  it  is  invalid 
as  an  attempt  to  control  and  regulate  the 
bnsiness  operations  of  national  banks. 

[No.  92.] 

Argued  January  14,  15,  1909,    Decided  Felh 

ruary  2,  1903, 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Iowa  to  review  a  jud^ent 
which  affirmed  a  conviction  in  the  District 
Court  of  Winneshiek  County  for  the  offense 
of  having  received,  as  president  of  a  na- 
tional bank,  a  deposit  with  knowledge  of 
the  insolvency  of  such  bank.    Revers^, 

See  same  case  below,  113  Iowa,  616,  85  N. 
W.  795. 

Statement  by  Mr.  Justice  BMraat 
In  1898,  in  the  district  court  of  Winne- 
shiek county,  state  of  Iowa,  James  H.  Eas- 
ton  was  indicted,  *tried,  and  found  guilty,  [Sfel] 
and  sentenced  to  imprisonment  in  the  peni- 
tentiary of  Iowa  at  hard  labor  for  a  term 
of  five  years,  under  the  provisions  of  a  stat- 
ute of  that  state,  for  the  offense  of  having 
received,  as  president  of  the  First  National 
Bank  of  Decorah,  Iowa,  a  deposit  of  $100  in 
money  in  said  bank,  at  a  time  when  the 
bank  was  insolvent,  and  when  such  insol- 
vency was  known  to  the  defendant. 

At  the  trial  it  was  contended,  on  behalf 
of  the  defendant,  that  the  statute  of  Iowa, 
upon  which  the  indictment  was  found,  did 
not,  and  was  not  intended  to,  apply  to  na- 
tional banks,  organized  and  doing  business 
under  the  national  bank  acts  of  tne  United 
States,  or  to  the  officers  and  agents  of  such 
banks;  and  that,  if  the  state  statute  should 
be  construed  and  held  to  apply  to  national 
banks  and  their  officers,  the  statute  was 
void  in  so  far  as  made  applicable  to  nation- 
al banks  and  their  officers.  Both  these  con- 
tentions were  overruled  by  the  trial  court, 
and  thereupon  an  appeal  was  taken  to  the 
supreme  court  of  the  state  of  Iowa,  and  by 
that  court,  on  April  12,  1901,  the  judgment 
of  the  district  court  was  affirmed.  The 
cause  was  then  brought  to  this  court  by  a 
writ  of  error  allowed  by  the  Chief  Justice 
of  the  supreme  court  of  Iowa. 

Mr,  H.  T.  Reed  arspied  the  cause,  and, 
with  Mr,  C,  W.  Reed,  filed  a  brief  for  plain- 
tiff in  error: 

Where  an  act  is  authorized  to  be  done  by 

Note. — As  to  criminal  liability  for  receiving 
depotit  in  }}ank  with  knotoledge  of  its  insol- 
vency— see  note  to  Com.  t.  Jnnkln  (Pa.)  St 
L.   R.   A.   124. 
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A  valid  law  of  the  United  States,  such  act  is 
thereby  withdrawn  from  the  operation  of 
the  criminal  laws  of  the  state;  such  a  law 
excludes  any  by  the  state  upon  the  siAject 
unless  expressly  permitted  by  the  law  of 
Congress;  and  the  performance  of  such  an 
act  m  pursuance  of  and  as  authorized  by 
such  law  cannot  be  punished  by  the  state 
as  an  offense  against  any  of  its  laws. 

M'Culloch  V.  Marjflandr^  Wheat.  426,  4 
L.  ed.  606 :  Osbom  ▼.  Bank  of  United  States, 
fi  Wheat.  738,  6  L.  ed.  204 ;  Ohio  ▼.  Thomaa, 
173  U.  S.  276,  43  L.  ed.  699,   19  Sup.  Ct. 
Rep.  455;   Prigg  ▼.  Pennsylvania,   16  Pet. 
639,  10  L.  ed.  1060 ;  Broton  ▼.  Maryland,  12 
Wheat.  449,  6  L.  ed.  689;   Farmers'  d  M. 
Nat.  Bank  v.  Bearing,  91  U.  S.  29,  23  L.  ed. 
196;  SchoUenberger  t.  Pennsylvania,  171  U. 
8.  1,  43  L.  ed.  49,  18  Sup.  Ot  Rep.  757; 
Be  honey,  134  U.  S.  372,  sub  nam,  Thomas 
T.  honey,  ZZ  L.  ed.  949,  10  Sup.  Ct  Rep.  684; 
Re  N eagle,  135  U.  S.  1,  sjtb  nom.  Gunning- 
kam  ▼.  7f  eagle,  34  L.  ed.  65,  10  Sup.  Ct  Rep. 
658;    Cook    County   Nat.   Bank   ▼.    United 
States,  107  U.  S.  445,  27  L.  ed.  637,  2  Sup. 
Ct  Rep.  661;  Re  Waits,  81  Fed.  369;  Com. 
em  reL  Torrey  ▼.  Ketner,  92  Pa.  372,  37  Am. 
Bep.  692;  Allen  ▼.  Carter,  119  Pa.  192,  13 
Atl.  70;  State  ▼.  Menke,  66  Kan.  77,  42  Pac. 
350;  People  t.  Fonda,  62  Afich.  401,  29  N. 
W.  26. 

If  a  person  does  only  that  which  an  act 
of  Congress  or  the  Federal  Constitution  au- 
thorizes or  recognizes  as  a  legitimate  act, 
the  state  has  no  power  to  say  uiat  such  act 
constitutes  a  crime. 

Ohio  V.  Thomas,  173  U.  S.  276,  43  L.  ed. 
699,  19  Sup.  Ct  Rep.  453;  Re  Waite,  81 
Fed.  359 ;  Re  Neagle,  136  U.  S.  1,  sub  nom. 
Cunningham  ▼.  Neagle,  34  L.  ed.  66,  10  Sup. 
Ct.  Rep.  668;  Prigg  v.  Pennsylvania,  16  Pet 
639,  10  L.  ed.  1060;  Hall  ▼.  DeCuir,  96  U.  S. 
499,  24  L.  ed.  652;  Brown  v.*  Maryland,  12 
Wheat  436,  6  L.  ed.  684;  Schollenberger  ▼. 
Pennsylvania,  171  U.  S.  1,  43  L.  ed.  49,  18 
Sup.  Ct  Rep.  757;  heisy  v.  Hardin,  135  U. 
8.  100,  34  L  ed.  128,  3  Inters.  Com.  Rep. 
36,  10  Sup.  Ct  Rep.  681;  Rhodes  v.  Iou>a, 
170  U.  S.  412,  42  L.  ed.  1068,  18  Sup.  Ct 
Rep.  664.  See  also  Re  honey,  134  U.  S.  372, 
sub  nom.  Thomas  v.  honey,  33  L.  ed.  949.  10 
Sup.  Ct  Rep.  684;  Re  Blackbird,  109  Fed. 
139;  Peters  v.  Malin,  HI  Fed.  244. 

The  effect  of  the  national  banking  act 
upon  state  laws  is  to  suspend  the  operation 
of  those  previously  enacted,  and  to  render 
invalid  those  subsequently  enacted,  in  so  far 
as  they  affect  the  persons  and  subject-mat- 
ter covered  by  the  acts  of  Congress. 

Sturges  v.  Crouminshield,  4  Wheat  122, 
4  L.  ed.  629;  Tua  v.  Carriere,  117  U.  S.  201, 
29  L.  ed.  866,  6  Sup.  Ct.  Rep.  666;  Bar- 
baugh  V.  Costello,  184  HI.  110,  56  N.  E.  363. 
State  legislation  which  conflicts  or  in  any 
manner  interferes  with  a  law  of  Congress,  or 
attempts  to  regnlate  or  control  rights  or 
privileges  granted  thereby,  is  impotent,  no 
matter  under  what  power  of  the  state  it  is 
dainied  to  have  been  enacted. 

Gibbons  v.  Ogden,  9  Wheat  1,  6  L.  ed.  23; 
Crandall  v.  Nevada,  6  Wall.  42,  18  L.  ed. 
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747;  Henderson  v.  New  York,  92  U.  S  259 
*w6  nom.  Henderson  v.  Wickham,  23  L.  ed! 
543;  hawton  v.  Steele,  152  U.  S.  133,  38  L. 
M.  385,  14  Sup.  Ct  Rep.  499;  Barbier  v. 
Oon^%  113  if;  S.  27,  28  L.  ed.  923,  5  Sup 
Ct  Rep.  357.  '^ 

In  all  cases  where  it  is  necessary  to  deter- 
mine whether  or  not  a  right  secured  by  the 
Constitution   or   some   law  of   the   United 
States  has  been  violated  by  a  state  statute  or 
municipal  ordmaxice,  the  Supreme  Court  of 
the  United  States  will  place  its  own  inde- 
pendent construction  upon  such  state  law 
.^^^re^jf*-??^^  BankY.  Skelly,  1  Black. 
436   17  L.  ed.  173;  Proprietors  of  Bridges  v. 
Hoboken  hand  d  Improv.  Co.  1  Wall.  116, 
17  L.  ed.  671 ;  Delmas  v.  Merchants'  Mut. 
Ins.  Co.  14  Wall.  661,  20  L.  ed.  767;  Butz  v. 
Muscatine,  8   Wall.  575,  sub  nom.   United 
7nn  ^'•^T^  Z"^'-  ^^^^  ^-  ^^catine,  19  L.  ed. 
ri   L    o^^^i^**  ^^iv^9ity  V.  Tllinois,  99 
U.  S.  309   25  L.  ed.  387;  YU^k  Wo  v.  Hop^ 
Hns,  118  U.  S.  356,  30  L.  ed.  220,  6  Sup.  Ct 
Rep.  1064;  Scott  v.  McNeal,  154  U.  8.  34. 
38  L.  ed.  896,  14  Sup.  Ct  R^p.  1108. 

The  bank  had  the  legal  right  to  continue 
Its  business  m  the  usual  manner,  though  act- 
ually insolvent  and  known  to  be  so  by  its 
managing  officers,  until  the  Comptroller  of 
the  Currency  should  take  possession  of  its 
assets  and  place  them  in  the  hands  of  a  re- 
ceiver. 

McDonald  v.  Chemical  Nat.  Bank,  174  U. 
S.  610,  43  L.  ed.  1106,  19  Sup.  Ct.  Rep.  787. 

A.  bank  or  other  corporation  is  not  pre- 
v^ted  from  conUnuing  its  business,  in  the 
absence  of  a  statute,  simply  because  it  is 
insolvent,  but  it  may  continue  its  business 
in  the  usual  manner  until  it  is  prevented 
from  doing  so  by  the  proper  tribunal,  and  ito 
affairs  put  in  process  of  liquidation  as  au- 
thorized by  the  law  creating  it 

Sutton  Mfg.  Co.  v.  Hutchinson,  11  C.  C. 
A.  320,  24  U.  S.  App.  146,  63  Fed.  601; 
Coler  V.  Allen,  52  C.  C.  A.  389,  114  Fed.  609; 
American  Ewch.  Nat.  Bank  v.  Ward,  65  I*. 
R.  A.  356,  49  C.  C.  A.  611,  111  Fed.  782. 

Mr.  Charles  P.  Brown  also  argued  the 
cause,  and,  with  Mr.  John  J.  Crawford,  filed 
a  brief  for  plaintiff  in  error: 

Congress  is  the  sole  judge  of  the  necessity 
for  the  incorporation  of  national  banks,  and 
of  all  matters  pertaining  to  the  extent  of 
their  powers,  the  manner  of  conducting  and 
transacting  business,  and  the  regulation 
thereof. 

M'Culloch  V.  Maryland,  4  Wheat.  425,  4 
L.  ed.  606;  Osborn  v.  Bank  of  United  States, 
9  Wheat.  738,  6  L.  ed.  204;  hegal  Tender 
Case,  110  U.  S.  421,  sub  nom.  Julliard  ▼. 
Oreenman,  28  L.  ed.  204,  4  Sup.  Ct  Rea 
122.  ^ 

An  attempt  of  a  state  to  define  the  duties 
of  national  banks  or  control  the  conduct  of 
their  ofiicers  is  absolutely  void  when  such  at- 
tempted exercise  of  authority  conflicts  with 
the  law  of  the  United  States,  and  either 
frustrates  the  purpose  of  the  national  legis- 
lation, or  impairs  the  efficiency  of  the  Fed- 
eral government  to  discharge  the  duties  for 
the  purpose  of  which  they  were  created. 
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Daria  v.  Elmira  8av.  Bank,  161  U.  S.  275, 
40  L.  ed.  700,  16  Sup.  OL  Rep.  602. 

A  national  bank  is  an  instrument  or 
agency  of  the  Federal  government  in  every- 
thing that  it  does  as  a  bank. 

Oahom  Y.  Bank  of  United  States,  0  Wheat 
738,  6  L.  ed.  204. 

Tlie  national  banking  act  does  not  prohib- 
it or  forbid  the  receipt  of  deposits  by  a  bank 
when  insolvent,  at  any  time  before  it  is 
taken  out  of  the  control  of  its  officers  by  the 
Comptroller  of  the  Currency  acting  under 
the  provisions  of  the  national  banking  act. 

State  T.  Fields,  98  Iowa,  748,  62  N.  W. 
653;  McDonald  ▼.  Chemical  Nat.  Bank,  174 
U.  S.  610,  43  L.  ed.  1106,  19  Sup.  Ct.  Rep. 
787. 

A  state  has  no  power  to  legislate  in  ref- 
erence to  national  banks,  or  to  alter  or  sup- 
plement any  of  the  provisions  of  the  national 
ranking  act. 

United  States  t.  Fisher,  2  Cranch,  358,  2 
L.  ed.  304 ;  M'Cullooh  t.  Maryland,  4  Wheat 
425,  4  L.  ed.  606;  Famiers*  d  M,  Nat,  Bank 
v.  Bearing,  91  U.  S.  29,  23  L.  ed.  196;  PHgg 
V.  Pennsylvania,  16  Pet  539,  10  L.  ed.  1060; 
Hall  V.  De  Cuir,  95  U.  S.  499,  24  L.  ed.  552 ; 
Leisy  v.  Hardin,  135  U.  S.  100,  34  L.  ed.  128, 
3  Inters.  Com.  Rep.  86,  10  Sup.  Ct  Rep.  681. 

To  continue  business  when  insolvent  is  not 
npce9sarily  a  fraud  or  a  crime  on  the  part 
of  a  bank  or  an  individual  engaged  in  busi- 
ness. 

McDonald  v.  Chemical  Nat.  Bank,  174  U. 
S.  610,  43  L.  ed.  1106,  19  Sup.  Ct  Rep.  787; 
Funz  V.  Spaunhorst,  67  Mo.  256. 

The  means  and  agencies  prodded  and  se- 
lected by  the  Federal  government  as  neces- 
sary and  convenient  to  the  exercise  of  its 
functions  cannot  be  subject  to  the  taxing 
power  of  the  states ;  and  the  Federal  govem- 
mpnt  is  without  power  to  tax  the  correspond- 
ing means  and  agencies  of  the  states. 

Cooley.  Taxn.  chap.  3,  pp.  5(^-58. 

Stntes  cannot  tax  a  bank  chartered  by 
Con^ncHJ^  as  a  fiscal  agent  of  the  government 

arCuUoch  V.  Maryland,  4  Wheat  316,  4 
L.  ed.  579 ;  Oshom  v.  Bank  of  United  States, 
9  Wheat.  738,  6  L.  ed.  204. 

Nor  the  loans  of  the  United  States  con- 
tracted under  the  power  conferred  by  the 
government  to  borrow  money. 

Weston  V.  Charleston,  2  Pet  449,  7  L.  ed. 
481:  Netc  York  e»  rel.  Bank  of  Commerce 
T.  New  York  City  d  County  Taw  Comrs.  2 
Black,  620,  17  L.  ed.  451. 

Nor  the  revenue  stamps  issued  by  the 
Unit^  States. 

Palfrey  v.  Boston,  101  Mass.  329,  3  Am. 
Rep.  364. 

Nor  the  salary  or  emolumente  of  Federal 
officers. 

Dobbins  T.  Erie  County,  16  Pet  435,  10 
L.  ed.  1022. 

The  Federal  government  cannot  tex  the 
•alaries  of  state  officers. 

Ward  V.  Maryland,  12  Wall.  418,  20  L.  ed. 
449;  The  Collector  r.  Day,  11  Wall.  117, 
sub  nom.  Buffington  v.  Day,  20  L.  ed.  122; 
Freedman  v.  Sigel,  10  Blatehf.  327,  Fed.  Cas. 
Kfi.  5,080. 
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Nor  .the  judicial  prooesses  of  state  courts. 

Moore  v.  Quirk,  105  Mass.  49,  7  Am.  Rep^ 
499;  Carpenter  v.  Snelling,  97  Mass.  455; 
People  ex  rel.  Barbour  v.  Cfates,  43  N.  Y. 
40;  Oreen  v.  Hohcay,  101  Mass.  243,  ^Am» 
Rep.  339. 

Nor  require  stamps  upon  bonds  of  stete 
officers. 

State  ew  rel.  Lakey  v.  Gorton,  32  Ind.  I, 
2  Am.  Rep.  315.  See  also  Cooley,  Const 
Lim.  pp.  481-484. 

The  states  can  exerdse  no  concurrent  or 
independent  power  in  reference  to  the  man- 
agement  of  such  institutions,  where;,  by  rea- 
son of  the  nature  of  the  institution  or  the* 
purpose  te  be  served,  such  power  must  neoes- 
8arily  be  exereiaed  by  tbe  national  govern- 
ment  exclusively. 

Oilman  v.  Philadelphia,  3  Wall.  730,  1» 
L.  ed.  101. 

Mr.  CliArles  W.  Mnllma  at^gued  the 
cause  and  filed  a  brief  for  defendimt  in  er- 
ror: 

The  construction  of  a  state  stetute  by  the 
highest  court  of  the  state  in  which  it  is  en- 
acted will  be  followed  by  the  Federal  courto. 

Bueher  v.  Cheshire  R.  Co.  125  U.  S.  582,. 
31  L.  ed.  798,  8  Sup.  Ct.  R^.  974;  Bacon  v. 
Northwestern  Mut.  L.  Ins.  Co.  131  U.  S.  264, 
33  L.  ed.  131,  9  Sup.  Ct.  Rep.  787;  Ankeny^ 
V.  Clark,  148  U.  S.  354,  37  L.  ed.  479,  13  Sup. 
Ct.  Rep.  617;  Adams  Exp.  Co.  r.  Ohio  State 
Auditor,  165  U.  S.  219,  41  L.  ed.  695,  17  Sup. 
Ct  Rep.  305. 

The  receipt  of  a  deposit'  of  money  by  an 
insol;^ent  bank  is  a  fraud. 

Meadotooroft  t.  People,  163  III.  65,  35  L. 
R.  A.  170,  45  N.  E.  303 ;  St.  Louis  d  S.  F. 
R.  Co,  Y.  Johnston,  133  U.  S.  566,  33  L.  ed. 
683,  10  Sup.  Ct  Rep.  390;  Anonymous,  67 
N.  Y.  598;  Cragie  v.  Hadley,  99  N.  Y.  131,. 
52  Am.  Rep.  9, 1  N.  E.  537 ;  New  York  Brew- 
eries Co.  V.  Higgins,  79  Hun,  250,  29  ?/.  Y. 
Supp.  416;  Wasson  v.  Hawkins,  59  Fed.  233; 
Affterioan  Trust  d  Sav.  Bank  v.  Oueder  d  P. 
Mfg.  Co.  150  III.  340,  37  N.  E.  227;  First 
Nat.  Bank  y.  Straws,  66  Miss.  479,  6  So. 
232. 

The  Constitution  of  the  United  States  doea 
not  secure  to  anyone  the  privilege  of  de 
frauding  the  public. 

PlumUy  v.  Massachusetts,  165  U.  S.  461, 
39  L.  ed.  223,  5  Inters.  Com.  Rep.  590,  16^ 
Sup.  Ct.  Rep.  164. 

National  oanks  organtsed  under  the  acts 
of  Congress  are  subject  to  state  legislation,, 
except  where  such  legislation  is  in  conflict 
with  some  act  of  Congress,  or  where  it  tends- 
to  impair  or  destroy  the  utility  of  such 
banks  as  agente  or  instrumentelities  of  the 
United  Stetes,  or  interferes  with  the  purpose 
of  their  creation. 

First  Nat.  Bank  t.  Keniueky,  9  Wall.  86I9 
19  L.  ed.  703 ;  McOleUan  y,  Chipman,  164  U. 
S.  356,  41  L.  ed.  461,  17  Sup.  Ct  Rep.  85t 
Waite  Y.  Dowley,  94  U.  S.  533,  24  L.  ed.  182. 

The  existence  of  the  stetes  is  absolutely 
necessary  te  the  existence  of  the  Federal 
government  as  at  present  constituted. 

Lane  County  y.  Oregon,  7  Wall.  76,  19  L. 
ed.   104;   Union  P.  jB.  Co,  t.  Peniston,  la 
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Wall.  31,  21  L.  ed.  792;  Texas  r.  White,  7 
WaJl.  725,  19  L.  ed.  237. 

Any  theory,  therefore,  which,  in  its  logical 
conclusion,  leads  to  the  destiliction  of  a 
state  government,  and  of  the  sovereign  right 
of  that  state  to  exercise .  control  over  the 
persons  and  property  within  its  boundaries, 
equally  tends  to  the  destruction  of  the  Fed- 
eral Union. 

No  doctrine  can  be  recognized  by  this 
court  ajB  a  sound  principle  of  law,  which 
takes  from  the  state  its  sovereij^  riffhta  and 
powers ;  ajB  the  destruction  of  such  rights 
and  powers  is  a  menace  to  the  ezistenoe  of 
the  national  government. 

Union  P.  R,  Co.  v.  Peniaitm,  18  Wall.  31, 
21  L.  ed.  787. 

The  power  to  punish  an  officer  of  a  na- 
tional bank  for  the  commission  of  a  fraud  in 
receiving  deposits  when  the  bank  is  insolvent 
and  is  known  by  him  to  be  insolvent,  has 
been  left  by  Congress  wholly  to  the  states. 

Cross  V.  North  Carolina,  132  U.  S.  139,  33 
L.  ed.  290,  10  Sup.  Ct  Rep.  47 ;  Teal  v.  Fel- 
ton,  12  How.  284,  13  L.  ed.  990;  Moore  v. 
Illinois,  14  How.  13,  14  L.  ed.  306;  Com,  v. 
Tennep,  97  Mass.  60;  Hoke  v.  People,  122 
HI.  511,  13  N.  E.  823;  Com,  v.  Luberg,  94 
Pa.  85. 

All  that  the  Federal  authority  can  do  is 
to  see  that  the  states  do  not,  under  cover  of 
the  police  power,  invade  the  sphere  of  na- 
tional sovereignty,  obstruct  or  impede  the 
est^rcise  of  any  authority  which  the  Consti- 
tution has  confided  to  the  nation,  or  deprive 
any  citizen  of  rights  guaranteed  by  the  Fed- 
eral Constitution. 

Cooley.  Const.  Lim.  6th  ed.  704,  706; 
United  States  v.  Dewitt,  9  Wall.  41,  19  L. 
ed.  593;  License  Cases,  5  How.  504,  12  L. 
ed.  256;  Passenger  Cases,  7  How.  283,  12  L. 
ed.  702;  Slaughter-House  Cases,  16  Wall.  36, 
21  L.  ed.  ZM;  Patterson  v.  Kentucky,  97  U. 
8.  503,  24  L.  ed.  1116;  United  States  v. 
Cruikshank,  92  U.  S.  555,  23  L.  ed.  592; 
State  V.  Noyes,  47  Me.  189. 

The  police  power  of  a  state  cannot  be 
alienated  even  by  an  express  grant.  It  is  a 
power  and  responsibility  which  legislatures 
cannot  devest  themselves  of,  if  they  would. 

Thorpe  v.  Rutland  d  B.  R,  Co,  27  Vt.  149, 
62  Am.  Dec.  625 :  Boston  Beer  Co,  v.  Massa- 
chusetts, 97  U.  S.  33,  24  L.  ed.  992;  Stone 
T.  Mississippi,  101  U.  S.  814,  25  L.  ed.  1079. 

The  14th  Amendment  to  the  Federal  Con- 
stitution does  not  take  from  the  states  the 
police  powers  reserved  at  the  time  of  the 
adoption  of  the  Constitution. 

Slaughter-House  Cases,  16  Wall.  36,  21 
L.  ed.  394;  Barlner  v.  Connolly,  113  U.  S. 
27,  28  L.  ed.  923,  5  Sup.  Ct.  Rep.  357;  Mug- 
ler  T.  Kansas,  123  U.  S.  623,  31  L.  ed.  205, 
8  Sup.  Ct.  Rep.  273. 

The  police  power  of  a  state  Is  coextensive 
with  self-protection,  and  is  not  inaptly 
termed  "the  law  of  overruling  necessity." 
It  is  thaut  inherent  plenary  power  in  the 
state  which  enables  it  to  prohibit  all  things 
hurtful  to  the  welfare  and  comfort  of  so- 
ciety. 

Lake  View  t.  Rose  Hill  Cemetery,  70  111. 
191,  22  Am.  Rep.  7L 
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Fraud  is  a  trespass  upon  the  rights  of 
others,  and  may  therefore  always  be  pun- 
ished. 

Tiedeman,  Pol.  Power,  291. 

An  insolvent  bank  has  no  right  to  continue- 
business  or  to  receive  deposits.  When  it  be- 
comes insolvent  it  is  the  duty  of  its  ofTicer» 
to  at  once  close  its  doors,  decline  deposits, 
and  discontinue  business. 

Anonymous,  67  N.  Y.  598 ;  Cragie  t.  Had- 
ley,  99  N.  Y.  133,  62  Am.  Rep.  9,  1  N.  E- 
537;  St.  Louis  d  S.  F,  R,  Co,  v.  Johnston, 
133  U.  S.  566,  33  L.  ed.  683,  10  Sup.  Ct.  Rep^ 
390;  American  Trust  d  Sav,  Bank  v.  Oueder 
d  P,  Mfg,  Co,  150  111.  336,  37  N.  E.  227; 
First  Nat,  Bank  v.  Strauss,  66  Miss.  479» 
6  So.  232. 

Mr.  Justice  BhlrMi  delivered  the  opinion 
of  the  court: 

lliose  portions  of  the  Iowa  statute  whose 
validity  is  the  question  in  this  case  consist 
of  «§  1884  and  1885  of  the  Code  of-  that 
state,  and  arc  in  the  following  terms: 

''Sec.  1884.  No  bank,  banking  house,  ex- 
change broker,  deposit  office,  firm,  company, 
corporation,  or  person  engaged  in  the  oank- 
ing,  brokerage,  exchange,  or  deposit  busi- 
ness, shall,  when  insolvent,  accept  or  receive 
on  deposit,  with  or  without  interest,  anj 
money,  bank  bills  or  notes.  United  Statcai 
Treasury  notes  or  currency,  or  other  notes^ 
bills,  checks,  or  drafts,  or  renew  any  certiff- 
cate  of  deposit. 

"Sec.  1885.  If  any  such  bank,  bankinir 
house,  exchange  broker,  deposit  office,  firm* 
company,  corporation,  or  person  shall  re- 
ceive or  accept  on  deposit  any  such  depoftit««r 
as  aforesaid,  when  insolvent,  any  owner,  of- 
ficer, director,  cashier,  manager,  member, 
or  person  knowing  of  such  insolvency,  who  , 

shall  knowingly  receive  or  accept,  be  acces- 
sory, or  permit,  or  connive  at  receiving  '*r 
accepting  on  deposit  therein,  or  thereby,  tiny 
such  deposits,  or  renew  any  certificate  of 
deposit,  as  aforesaid,  shall  be  guilty  of  a 
felony,  and,  upon  conviction,  shall  be  pun- 
ished by  a  fine  not  acceding  ten  thousand 
dollars,  or  by  imprisonment  in  the  peniten- 
tiary for  a  term  of  not  more  than  ten 
years,  or  by  imprisonment  in  the  county 
jail  not  more  than  one  year,  or  by  both  fine 
and  imprisonment." 

At  the  trial  evidence  wajs  adduced  tend- 
ing to  show,  and  the  jury  found,  that  the 
defendant,  being  engaged  in  the  banking 
business,  as  an  officer,  to  wit,  president  of 
the  First  National  Bank  of  Decorah,  on  the 
21st  day  of  Augusf,  a.  d.  1896,  did,  as  pres- 
ident of  said  bank,  receive  and  accept  on 
deposit  in  said  *bank  the  sum  of  $100  in  law- [288] 
ful  paper  money  and  of  the  value  of  $100, 
from  one  John  French,  the  bank  being  then 
and  there  insolvent,  and  the  defendant  then 
and  there  well  knowing  that  the  said  bank 
was  insolvent. 

It  will  be  observed  that  national  bankb 
or  banking  associations  are  not  specifically 
named  in  the  statute ;  and  it  was,  hence,  ar- 
gued, on  behalf  of  the  defendant,  that  such 
institutions  are  not  within  the  enactment. 
As,  however,  the  state  courts,  lolloping  a 
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Trevious  decision  of  the  supreme  court  of 
owa,  in  the  case  of  State  y.  Field,  08  Iowa, 
748.  62  N.  W.  653,  held  that  the  statute  was 
«pplicable  to  all  banks,  whether  organized 
tinder  the  laws  of  the  state  or  the  acts  of 
Congress,  we  must  accept  that  constructicm 
ma  correct,  and  confine  our  consideration  to 
the  question  whether,  as  so  construed,  the 
act  is  within  the  jurisdiction  of  the  state. 

it  is  obvious  that  the  two  sections  of  the 
statute,  above  quoted,  must  be  read  tcM^ether 
as  one  enactment.  If  §  1884,  regarded  as 
applicable  to  national  banks,  is  a  Talid  ex- 
ercise of  power  by  the  state,  then  the  penal- 
ties declared  in  f  1885  can  be  properly  en- 
forced; but  if  §  1884  must  be  neld  invalid 
«8  an  attempt  to  control  and  regulate  the 
business  operations  of  national  banks,  then 
the  penal  provisions  of  f  1885  cannot  be  en- 
iorced  against  their  officers.  In  other 
words,  the  validity  of  the  mandatory  and 
of  the  penal  parts  of  the  statute  must  stand 
4>T  fall  together. 

What,  then,  is  the  character  of  a  state 
law  which  forbids  national  banks,  when  in- 
solvent, from  accepting  or  receiving  on  de- 
posit, with  or  without  interest^  any  mon^, 
^nk  bills  or  notes.  United  States  TreajBury 
notes  or  currency,  or  other  notes,  bills, 
-checks,  or  drafts,  or  renewing  any  certifl- 
•eate  of  deposit? 

The  answer  given  by  the  supreme  court  of 
Iowa  to  this  question  is  as  follows: 

"The  acts  of  Congress  provide  no  penalty 
for  the  fraudulent  receiving  of  deposits,  and 
tXie  statute  under  consideration  operates 
upon  the  person  who  commits  the  crime, 
^nd  it  is  not  a  material  question  to  deter- 
mine whether  it  will  be  necessary  to  inves- 
"tigate  the  financial  condition  of  the  bank 
4o  prove  that  the  bank  was  insolvent  when 
fSS9]the  deposit  wna  received.  This  ^statute  is 
in  the  nature  of  a  police  regulation,  having 
for  its  object  the  protection  of  the  public 
from  the  fraudulent  acts  of  bank  officers. 
The  mere  fact  that  in  violating  the  law  of 
the  state  the  defendant  performed  an  act 
pertaining  to  his  duty  as  an  officer  of  the 
Dank  does  not  in  any  manner  interfere  with 
the  proper  discharge  of  anv  duty  he  owes  to 
any  power,  state  or  Federal.  Surely,  it 
was  not  intended  by  any  act  of  Congress 
Ihat  officers  of  a  national  bank  should  be 
•clothed  with  the  power  to  cheat  and  defraud 
its  patrons.  National  banks  are  organized 
And  their  business  prosecuted  for  private 
^ain,  and  we  can  conceive  of  no  reason  why 
€he  officers  of  such  banks  should  be  exempt 
ifrom  the  penalties  presciibea  for  fraudulent 
4>anking.'' 

We  Uiink  that  this  view  of  the  subject  is 
mot  based  on  a  correct  conception  of  the 
federal  legislation  creating  and  regulating 
mational  ^nks.  That  legislation  has  in 
«view  the  erection  of  a  system  extending 
ithMughout  the  country,  and  independent,  so 
tfar  ««  powers  conferred  are  concerned,  of 
state  legislation  which,  if  permitted  to  be 
aapplicalile,  might  impose  limitations  and 
restiietions  as  various  and  as  numerous  as 
the  states.  Having  due  regard  to  the  na- 
tional character  and  purposes  of  that  sys- 
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tern,  we  cannot  concur  in  the  su^iestions 
that  national  bax^,  in  respect  to  the  pow- 
ers conferred  upon  them,  are  to  be  viewed 
as  solelv  organized  and  operated  for  private 
gain.  The  principles  enunciated  in  M'Ouh 
lough  V.  Maryland,  4  Wheat.  425,  4  L.  ed. 
606,  and  in  Oabam  v.  Bank  of  United 
Btatea,  0  Wheat  738,  6  L.  ed.  204,  though 
expressed  in  respect  to  banks  incorporated 
directly  by  acts  of  Congress,  are  yet  appli- 
cable to  the  later  and  present  system  of  na- 
tional banks. 

In  the  latter  case  it  waa  said  by  Chief 
Justice  Marshall: 

"The  bank  is  not  considered  as  a  private 
corporation  whose  principal  object  is  indi- 
vidual trade  and  individual  profit,  but  as 
a  public  corporation  created  for  public  and 
national  purposes.  That  the  mere  business 
of  banking  is,  in  its  own  nature,  a  private 
business,  and  may  be  carried  on  by  individ- 
uals or  companies  having  no  political  con- 
nection with  the  government,  is  admitted; 
but  the  bank  is  not  such  an  individual  or 
company.  It  was  not  created  for  its  own 
sake  or  for  private  purposes.  It  has  never 
been  supposed  that  Congress  could  create 
such  a  corporation.  *The  whole  opinion  of[230] 
the  court  in  the  case  of  MVullough  v.  Mary- 
land  is  founded  on,  and  sustained  by,  the 
idea  that  the  bank  is  an  instrument  which 
is  'necessary  and  proper  for  carrying  into 
effect  the  powers  vested  in  the  government 
of  the  United  States.' " 

A  similar  view  of  the  nature  of  banks  or- 
fifanized  under  the  national  bank  laws  has 
been  frequently  expressed  by  this  court. 
Thus,  in  Farmera*  d  M,  Nat.  Bank  v.  Dear- 
ing,  91  U.  S.  29,  23  L.  ed.  196,  it  was  said: 

''National  banks  organized  under  the  act 
are  instruments  designed  to  bie  used  to  aid 
the  government  in  the  administration  of  an 
important  branch  of  the  public  service. 
They  are  means  appropriate  to  that  end." 

Such  being  the  nature  of  these  nJBLtional 
institutions,  it  must  be  obvious  that  their 
operations  cannot  be  limited  or  controlled 
by  state  legislation,  and  the  supreme  court 
of  Iowa  was  in  error  when  it  held  that  na- 
tional banks  are  organized  and  their  busi- 
ness prosecuted  for  private  gain,  and  that 
there  is  no  reason  wny  the  officers  of  such 
banks  should  be  exempt  from  the  penalties 
prescribed  for  fraudulent  banking.  Nor  is 
it  altogether  true,  as  asserted  by  that  court, 
that  there  is  no  act  of  Congress  prohibiting 
the  ceceipt  of  deposits  by  national  banks  or 
their  officers,  when  a  bank  is  insolvent  It 
is  true  that  there  is  no  express  prohibitioB 
contained  in  the  Federal  statutes,  but  there 
are  apt  provisions,  sanctioned  by  severe  pen- 
alties, which  are  intended  to  protect  the  de- 
positors and  other  creditors  of  national 
banks  from  fraudulent  banking.  It  is  not 
necessary  to  quote  at  len^^  those  provi- 
sions, but  it  will  be  sufficient  to  say  that 
banks  organized  under  the  national  bank 
act  are  authorized  to  make  contracts;  to 
prescribe,  by  ite  board  of  directors,  by-laws 
regulating  the  manner  in  which  tiieir  gen- 
eral business  shall  be  conducted,  and  the 
privil^res  granted  by  law  exercised  and  en- 
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joyed;  to  exerdae  1^  its  bourd  of  directors, 
or  duly  authorized  officers,  all  such  inciden- 
tal powers  as  shall  be  necessary  to  carry  on 
the  business  of  banking,  by  discounting  and 
negotiating  promissory  notes  and  drafts, 
bills  of  exchanffe;  by  receiving  deposits;  by 
buying  and  sdling  exchange;  bv  loaning 
money  on  personal  security.  Ana  they  are 
[831] required  to  deposit  *with  the  Treasurer  of 
the  United  States,  as  security  for  their  cir- 
culating notes,  Unitcid  States  bonds  in  an 
amount  not  less  than  one  fourth  of  its  capi- 
tal ;  to  report  to  the  Treasurer  of  the  United 
States  twice  each  year  .the  average  amount 
of  its  deposits,  and  to  pay  to  said  Treasurer 
each  half  year  a  tax  upon  such  deposits; 
and  to  make  to  the  Comptroller  of  the  Cur- 
rency not  less  than  five  reports  during  each 
year  (and  special  reports  as  often  as  he  may 
require),  according  to  such  form  as  he  may 
require,  verified  by  the  oath  or  affirmation 
of  the  president  or  cashier,  which  reports 
shall  exhibit  in  detail  the  resources  and  lia- 
bilities of  the  association.  The  Comptrol- 
ler is  directed  to  appoint  suitable  persons  to 
make  examination  of  the  affairs  of  every 
banking  association,  who  shall  have  power 
to  make  a  thorough  examination  into  all  the 
affairs  of  the  association,  and  in  doing  so  to 
examine  any  of  the  officers  or  agents  there- 
of, and  to  make  a  full  and  detailed  report 
of  the  condition  to  the  Comptroller.  When- 
ever the  Comptroller  becomes  satisfied  of 
the  insolvency  of  such  bank  he  may,  after 
due  examination  of  its  affairs,  appoint  a  re- 
ceiver, who  shall  take  possession  of  the  as- 
sets of  the  association,  wind  up  its  affairs, 
and  make  ratable  distribution  of  its  assets. 
And  severe  penalties  are  imposed  upon  any 
officer  or  agent  of  such  association  who  vio- 
latpf)i  any  Si  the  provisions  of  the  national 
bank  acL 

it  thus  appears  that  Congress  has  provid- 
ed a  symmetrical  and  complete  scheme  for 
the  banks  to  be  organized  under  the  provi- 
sions of  the  statute 

It  is  argued  by  the  learned  Attorney  Gen- 
eral on  behalf  of  the  state  of  Iowa  that  "the 
effect  of  the  statute  of  Iowa  is  to  require 
of  tJie  officers  of  all  banks  within  the  state 
a  higher  decree  of  diligence  in  the  discharjre 
of  their  duties.  It  gives  to  the  general  pub- 
lic greater  confidence  in  the  stability  and 
solvency  of  national  banks,  and  in  the  hon- 
esty and  integrity  of  their  managing  offi- 
cers. In  enables  them  better  to  accomplish 
the  purposes  and  designs  of  the  general  gov- 
ernment, and  is  an  aid,  rather  tnan  impedi- 
ment, to  their  utility  and  efficiency  as 
agents  and  instrumentalities  of  the  United 
States." 

But  we  are  unable  to  perceive  that  Con- 
.  gress  intended  to  leave  the  field  open  for  the 
states  to  attempt  to  promote  the  welfare 
£832]*and  stability  of  national  banks  by  direct 
legislation.  If  they  had  such  power  it 
would  have  to  be  exercised  and  limited  by 
their  own  discretion,  and  confusion  would 
necessarily  result  from  control  possessed  and 
exercised  by  two  independent  authorities. 

Nor  can  we  concede  that  by  such  legisla- 
tion of  a  state  as  was  attempted  in  this  in- 
188  U.  8. 


stance,  the  affairs  of  a  national  bank,  or  the^ 
security  of  its  creditors,  would  be  advanta* 
geously  affected.  The  provision  of  the  stater 
statute  is  express  that  it  is  the  duty  of  the 
officers  of  the  bank,  when  they  know  it  is  in- 
solvent^  to  at  once  suspend  its  active  oper- 
ations; for  it  is  obvious  that  to  refuse  to 
accept  deposits  would  be  equivalent  to  a  ce»> 
sation  of  business.  Whetner  a  bank  is  of 
is  not  actually  insolvent  may  be,  often,  a 
question  hard  to  answer.  There  may  be 
good  reason  to  believe  that,  though  tempo- 
rarily embarrassed,  the  bank's  affairs  may 
take  a  fortunate  turn.  Some  of  the  assets 
that  cannot  at  once  be  converted  into  money 
may  be  of  a  character  to  justify  the  expec- 
tation that,  if  actual  and  open  insolvency 
be  avoided,  they  may  be  ultimately  collect- 
ible, and  thus  the  ruin  of  the  bank  and  ita 
creditors  be  prevented.  McDonald  v.  Chem- 
ical Nat.  Bank,  174  U.  S.  610,  43  L.  ed. 
\l06,  19  Sup.  Ct.  Rep.  787.  But,  under  the 
state  statute,  no  such  conservative  action 
can  be  followed  by  the  officers  of 'the  bank 
except  at  the  risk  of  the  penalties  of  fin& 
and  imprisonment.  In  such  a  case  the  pro- 
visions of  the  Federal  statute  would  permit- 
the  Comptroller  to  withhold  closing  the- 
bank,  and  to  give  an  opportunity  to  escapo 
final  insolvency.  It  would  seem  that  such 
an  exercise  of  discretion  on  the  part  of  the- 
Comptroller  would,  in  many  cases,  be  better 
for  all  concerned  than  the  unyielding  courso 
of  action  prescribed  by  the  state  law.  How- 
ever, it  is  not  our  province  to  vindicate  the 
policy  of  the  Federal  statute,  but  to  declare 
that  it  cannot  be  overridden  by  the  policy 
of  the  state. 

Similar  l^islation  to  that  of  the  state  of 
Iowa  has  Ix^n  considered  and  disapproved 
by  the  supreme  courts  of  several  of  the 
other  states. 

Thus,  in  Oom,  ea  rel.  Torrey  v.  Ketner,  92 
Pa.  372,  37  Am.  Rep.  692,  one  Torrey  was 
indicted  and  found  guilty  under  a  charge 
that,  as  the  cashier  of  tne  First  NatiouHl 
Bank  of  Ashland,  organized  under  *the  laws  [838] 
of  the  United  States,  he  had  embezzled  the 
moneys  of  the  said  bank  contrary  to  thn 
form  of  the  act  of  assembly  of  the  state  of 
Pennsylvania,  prescribing  a  penalty  of  fine 
and  imprisonment.  A  writ  of  habeas  cor- 
pus was  allowed  by  the  supreme  court  of 
the  state,  and  the  accused  was  discharged^ 
That  court,  having  auoted  the  acts  of  as- 
sembly relied  on,  said: 

"We  are  spared  further  comment  upoa 
these  acts,  for  the  reason  that  they  have  no- 
application  to  national  banks.  Neither  of 
them  refers  to  national  banks  in  terms,  and 
we  must  presume  that  when  the  legislature- 
used  the  words  'any  bank'  that  it  referred 
to  banks  created  under  and  by  virtue  of  the 
laws  of  Pennsylvania.  The  national  banks- 
are  the  creatures  of  another  sovereignty. 
They  were  created  and  are  now  regulated  by 
the  acts  of  Congress.  When  our  acts  of 
18G0  and  1861  were  passed  there  were  no 
national  banks,  nor  even  a  law  to  authorize 
their  creation.  When  the  act  of  1878  waa 
passed.  Congress  had  already  defined  and 
punished   the   offense   of   embezzlement   by 
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Vie  officers  of  such  banks.  There  waB  there- 
fore DO  reason  whv  the  state,  even  if  it  hsud 
the  power,  should  legislate  upon  the  sub- 
ject. Such  l^slation  could  only  produce 
uncertainty  and  confusion^  as  well  as  a  con- 
flict of  jurisdiction.  In  addition,  there 
would  be  the  possible  danger  of  subjecting 
an  offender  to  double  punishment,  an  enor- 
mity which  no  court  would  permit,  if  it  had 
the  power  to  prevent  it.  An  act  of  assem- 
bly prescribing  the  manner  in  which  the 
business  of  all  banks  shall  be  conducted, 
or  limiting  the  number  of  the  directors 
thereof,  could  not  by  implication  be  extend- 
ed to  national  bajiks,  for  the  reason  that 
the  affairs  of  such  banks  are  exclusively  un- 
der the  control  of  Congress.  Much  less  can 
we^  by  mere  implication,  extend  penal  stat- 
utes like  those  of  1861  and  1878  to  such  in- 
stitutions. The  offense  for  which  the  relat- 
or is  held  is  not  indictable,  either  at  com- 
mon law  or  under  the  statutes  of  Pennsyl- 
vania. We  therefore  order  him  to  be  dis- 
4duiiged."* 

In  AUen  v.  Carter,  119  Pa.  192,  13  AU. 
70,  the  question  was  whether  a  state  law, 
which  forbajde  ''any  cashier  of  any  bank 
from  engaging,  directly  or  indirectly,  in  the 
purchajse  or  sale  of  stock,  or  in  any  other 
profession,  occupation,  or  calling  other  tlian 
his  duty  as  cashier,"  and  which  declared 
||W4]the  same  to  be  a  misdemeanor,  *wa8  applica- 
ble to  the  cashier  of  a  national  bank,  and  it 
was  held  that  it  was  not  so  applicable,  the 
court  saying,  among  other  things: 

"The  national  banking  act  and  its  sup- 
plements create  a  complete  system  for  the 
government  of  those  institutions.  Oonced- 
Ing  the  power  of  Congress  to  create  this  sys- 
tem, I  am  unable  to  see  how  it  can  be  r^gu- 
buted  or  interfered  with  by  state  legislation. 
l?he  act  of  1860,  if  applied  to  national  banks, 
imposes  a  disqualincation  upon  cashiers  of 
irach  institutions  where  none  has  been  im- 
posed by  act  of  Congress.  If  the  state 
may  itnpose  one  qualification  upon  the  cash- 
iers, why  not  another?  If  upon  the  cajsh- 
ler,  why  not  upon  the  president  or  other  of- 
lloerT  Nay,  further,  suppose  the  legislature 
should  declare  that  no  person  should  be  a 
Ijank  director  unless  he  has  arrived  at  fifty 
years  of  Bge,  or  should  be  the  owner  of  one 
hundred  shares  of  stock,  could  we  applv 
such  an  act  to  national  banks?  If  so,  sucn 
Institutions  would  have  a  precarious  exist- 
ence. They  would  be  liable  to  be  interfered 
with  at  every  step,  and  it  might  not  be  long 
before  the  whole  national  banking  system 
would  have  to  be  thrown  aside  as  so  much 
worthless  lumber." 

People  T.  Fonda,  62  Mich.  401,  29  N.  W. 
26,  was  a  case  wherein  a  clerk  of  a  national 
liank  was  prosecuted  in  a  state  court  and 
found  guilty  of  larceny  and  embezzlement  of 
the  funds  of  the  bank  under  the  statute  of 
the  state.  But  it  was  held  by  the  supreme 
court  of  the  state  that  the  offense  was  with- 
in tiie  laws  of  the  United  States,  and  that, 
accordingly,  the  state  court  was  without 
Jurisdiction.  It  was  said  by  the  court — in 
Tiew  of  f  711  of  chapter  12  of  the  Revised 
Statutes  of  the  United  States  (U.  S.  Comp. 
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Stat.  1901,  p.  577),  in  the  following  terms: 
"The  jurisdiction  vested  in  the  courts  of 
the  United  States  in  the  cases  and  proceed- 
ings  hereinafter  mentioned  shall  be  exclu- 
sive of  the  courts  of  the  several  states: 
First,  of  all  crimes  and  offenses  cognizabls 
under  the  authority  of  the  United  States"— 
that  Congress,  by  law,  ereated  the  national 
banking  system,  and  provided  for  its  inters 
nal  workings,  and  prescribed  a  punishment 
for  the  offen«e  charged  against  the  defend- 
ant. It  seems,  clearly,  the  case  is  one  fall- 
ing within  §  711,  above  quoted,  and  that  by 
the  Federal  law  *its^f  the  jurisdiction  of  the[886] 
state  is  expressly  excluded.  Chancellor 
Kent,  in  his  Commentaries  (1  Com.  400), 
says:  "In  judicial  matters  the  concurrent 
jurisdiction  of  the  state  tribunals  depends 
altogether  upon  the  pleasure  of  Congress, 
and  may  be  revoked  and  extinguished  when- 
ever they  think  proper,  in  every  case  in 
which  the  subject-matter  can  constitutionally 
be  made  cog^nizable  in  the  Federal  courts; 
and  that,  without  an  express  provision  to 
the  contrary,  the  state  courts  will  retain 
a  concurrent  jurisdiction  in  all  cases  where 
they  had  jurisdiction  originally  over  the 
subject-matter;"  and  accordingly  the  judg- 
ment of  the  trial  court  was  reversed  and  tha 
prisoner  discharged. 

In  Com,  V.  Felton,  101  Mass.  204,  the  de- 
fendant was  charged  with  being  an  acces- 
sory to  An  embezzlement  by  an  officer  ad  a 
national  bank,  and  it  was  said  by  the  court: 

'The  difficulty  in  the  way  of  holding  tha 
defendant  upon  the  present  indictment  is 
that  the  act  of  Congress  has  taken  the  crime 
of  the  principal  out  of  our  jurisdiction. 
Our  courts  cannot  deal  with  him  up#n  that 
charge." 

A  law  of  the  state  of  Kansas  provided 
that  no  bank  should  receive  deposits  when 
it  was  insolvent,  and  prescribea  a  punish- 
ment for  a  violation  of  that  provision  by 
any  officer  or  agent  of  such  bank;  but  it 
was  held  by  the  supreme  court  of  that  stata 
that  the  provisions  of  the  state  law  had  no 
application  to  national  banks,  and  that  tha 
penalties  prescribed  were  not  operative  as 
against  officers  of  national  banks.  State  r* 
Menke,  56  Kan.  77,  42  Pac.  350. 

The  same  view  has  prevailed  in  the  lower 
Federal  courts.  In  Sutton  Mfg.  Co,  t. 
Hutohinaon,  11  C.  C.  A.  320,  24  U.  S.  Apn. 
145,  63  Fed.  501,  it  was  said  by  the  circuit 
court  of  appeals,  through  Mr.  Justice  Har- 
lan: 

"A  corporation  is .  not  required  by  any 
duty  it  owes  to  creditors  to  suspend  oper- 
ations the  moment  it  becomes  financially 
embarrassed,  or  because  it  may  be  doubtfiu 
whether  the  objects  of  its  creation  can  be 
attained  by  further  effort  upon  its  part.  It 
is  in  the  line  of  right  and  of  duty  when  at- 
tempting, in  good  faith,  by  the  exercise  of 
its  lawful  powers  and  by  the  use  of  all  *le-[886I 
gitimate  means,  to  preserve  its  active  exist- 
ence, and  thereby  accomplish  the  objects  for 
which  it  was  created.'' 

In  Re  Waite,  81  Fed.  359,  it  was  held  by 
the  circuit  court  of  the  United  States  for  tha 
district  of  Iowa  that  a  pension  examiner  of 
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the  United  States  was  not  liable  to  a  crimi- 
nal prosecution  in  the  courts  of  a  state  for 
.acts  done  by  him  in  his  official  capacity.  In 
the  opinion  it  was  said: 

"The  question  which  marks  the  limit  of 
the  state  jurisdiction  is  whether  the  person 
nought  to  be  called  to  account  was  acting 
under  the  authority  of  the  United  States 
when  the  acts  complained  of  were  done,  in 
and  about  a  subject-matter  within  Federal 
jurisdiction,  .  .  .  for  the  criminal  stat- 
utes of  the  state  are  not  applicable  to  acts 
•done  within  the  plane  of  Federal  jurisdic- 
tion and  li.-cler  the  authority  of  the  United 
States.  Whenever  it  is  made  to  appear  in 
A  criminal  case  pending  in  the  state  court 
t^at  the  acts  charged  in  the  indictment 
were  done  by  the  defendant  as  an  officer  or 
«gent  of  the  United  States  in  and  about  a 
matter  within  Federal  control,  ... 
then  it  is  made  to  appear  that  the  state 
court  is  asked  to  assume  a  jurisdiction 
which  it  cannot  rightfully  exercise;  and  if 
that  court  entertains  the  case  and  proceeds 
to  adjudicate  on  the  question  of  the  extent 
of  the  authority  possessed  by  the  officers  of 
tlie  United  States,  .  .  .  testing  the 
same  by  the  provisions  of  state  statutes, 
.  .  .  it  proceeds  at  the  peril  of  having 
its  jurisdiction  questioned  and  denied." 

So.  in  He  Thomas,  82  Fed.  304,  it  was 
held  by  the  circuit  court  of  the  United 
States  for  the  southern  district  of  Ohio  that 
the  governor  of  the  soldiers'  home  at  Day- 
ton, Ohio,  in  sei'ving  to  the  inmates,  as  food, 
oleomai'garine  furnished  by  the  government, 
is  not  subject  to  the  law  of  the  state  pre- 
scribing the  manner  in  which  oleomargarine 
sbfiLll  be  used  in' eating  houses,  because  his 
act  is  that  of  the  government  of  the  United 
States  within  its  constitutional  powers,  and 
wholly  beyond  the  control  or  r^^lation  of 
the  legislature  of  the  state. 

This  judgment  was  affirmed  by  this  court 
in  Ohio  v.  Thomaa,  173  U.  S.  276,  43  L.  ed. 
099,  19  Sup.  Ct  Hep.  453. 

A  leading  case  in  which  this  court  had 
occasion  to  consider  the  limitation  of  legis- 
lation by  a  state  affecting  a  subject  within 
(237]*the  scope  of  Hction  by  Congress  is  that  of 
Prigg  v.  Pennsylvania,  16  Pet.  539,  10  L. 
ed.  1060,  from  which  we  quote  the  following 
observations: 

"If  Congress  have  a  constitutional  power 
to  regulate  a  particular  subject,  and  they 
do  actually  regulate  it  in  a  given  manner 
and  in  a  certain  form,  it  cannot  be  that  the 
state  legislatures  have  a  riffht  to  interfere, 
and,  as  it  were,  by  way  of  complement  to 
the  legislation  of  Congress,  to  prescribe 
additional  rirgulations,  and  what  they  may 
deem  auxiliary  provisions  for  the  same  pur- 
pose. In  such  a  case,  the  legislation  of 
Congress,  in  what  it  does  prescribe,  man- 
ifestly indicates  that  it  does  not  intend  that 
there  shall  be  any  further  legislation  to  act 
upon  the  subject-matter.  Its  silence  as  to 
what  it  does  not  do  ia  as  expressive  of  what 
its  intention  is  as  the  direct  provisions 
made  by  it."  i 

On  the  immediate  subject  of  control  over 
national  banks,  it  was  said,  in  Farmer^  d 
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M.  Nat.  Bank  v.  Dearing,  91  U.  8.  29,  28 
L.  ed.  196: 

"The  states  can  exercise  no  control  over 
them  [national  banks],  nor  in  anywise  af- 
fect their  operation,  except  In  so  far  as  Con- 
gress may  see  proper  to  permit.  Any- 
thing beyond  this  is  'an  abuse,  because  it  ia 
the  usurpation  of  power  which  a  single 
state  cannot  give.^  .  .  .  The  states 
have  no  power,  by  taxation  or  otherwise,  to 
.  .  .  burden,  or  in  an^  manner  control, 
the  operation  of  constitutional  laws  enacted 
by  Congress  to  carry  into  execution  the 
powers  vested  in  the  general  government.'  '* 

This  subject  has  received  recent  and 
careful  consideration  in  the  case  of  Davis 
v.  Elmira  8av,  Bank,  161  U.  8.  275,  40  L. 
ed.  700,  16  Sup.  Ct  Rep.  502,  twice  argued 
in  this  court.  The  le^slature  of  the  state 
of  New  York  had  provided  by  law  that  sav- 
ings banks,  organized  under  the  laws  of 
that  state,  should  have  a  preference  as  de- 
positors in  banks  in  case  of  the  insolvency 
of  such  banks,  and  it  was  sought  to  apply 
this  provision  to  the  case  of  a  deposit  by  a 
savings  bank  in  a  national  bank  which  had 
subsequently  become  insolvent.  But  this 
court  held  that  such  a  provision  could  not 
be  extended  by  a  state  to  national  banks, 
because  it  was  repugnant  to  that  provision 
of  the  national  banking  act  which  requires 
the  assets  of  an  insolvent  national  bank  *  to  [288) 
be  ratably  distributed  among  its  creditors. 
In  the  opinion  of  the  court,  by  Mr.  Justice 
White,  it  was  said: 

''National  banks  are  instrumentalities  of 
the  Federal  government,  created  for  a  pub- 
lic purpose,  and  as  such  necessarily  subject 
to  the  paramount  authority  of  the  United 
States.  It  follows  l)iat  an  attempt  by  a 
state  to  define  their  duties  or  control  the 
conduct  of  their  affairs  is  absolutely  void, 
wherever  such  attempted  exercise  of  author- 
ity expressly  conflicts  with  the  laws  of  the 
United  States,  and  either  frustrates  the 
purpose  of  the  national  legislation  or  im- 
pairs the  efficiency  of  these  agencies  of  the 
Federal  government  to  discharge  the  duties 
for  the  performance  of  which  they  were  en- 
acted. These  principles  are  axiomatic,  and 
are  sustained  by  the  repeated  adjudication! 
of  this  court." 

Our  conclusions,  upon  principle  and  au- 
thority, are  that  Congress,  having  power  to 
create  a  system  of  national  bai^s,  is  the 
judge  as  to  the  extent  of  the  powers  which 
should  be  conferred  upon  such  banks,  and 
has  the  sole  power  to  regulate  and  control 
the  exercise  of  their  operations;  that  Con- 
gress has  directly  dealt  with  the  subject  of 
insolvency  of  such  banks  by  giving  coi^rol 
to  the  Secretary  of  the  Treasury  and  the 
Comptroller  of  the  Qprrency,  who  are  au- 
thorized to  suspend  the  operations  of  the 
banks  and  appoint  receivers  thereof  when 
they  become  insolvent,  or  when  they  fail  to 
make  good  any  impairment  of  capital;  that 
full  and  adequate  provisions  nave  been 
made  for  the  protection  of  creditors  of  such 
institutions  by  requiring  frequent  reports 
to  be  made  of  their  condition,  and  by  the 
power  of  visitation  by  Federal  officers;  that 
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it  is  not  competent  for  state  legislatures  to 
interfere,  whether  with  hostile  or  friendly 
intentiuns,  with  national  banks  or  their  of- 
ficers in  the  exercise  of  the  powers  bestowed 
upon  them  by  the  general  govemment. 

Cross  Y.  North  Carolina,  132  U.  8.  131,  33 
L.  ed.  287,  10  Sup.  Ct.  Rep.  47,  was  a  case 
wherein  this  couxi;  pointed  out  the  distinc- 
tion between  crimes  defined  and  punishable 
at  common  law  or  by  the  general  statutes 
of  a  state  and  crimes  and  offenses  cogniz- 
able under  the  authority  of  the  United 
States ;  and  accordingly  it  was  held  that  the 
crime  of  forging  promissory  notes,  purport- 
[X30]ing  to  be  made  by  individuals,  *and  made 
payable  to  or  at  a  national  bank,  was  a  dis- 
tinct and  separate  offense,  indictable  under 
the  laws  of  the  state. 

Undoubtedly  a  state  has  the  legitimate 
power  to  define  and  punish  crimes  by  gen- 
eral laws  applicable  to  c'l  persons  witiiin 
its  jurisdiction.  So,  likewise,  it  may  de- 
clare, by  special  laws,  certain  acts  to  be 
criminal  offenses  when  committed  by  officers 
or  agents  of  its  own  banks  and  institutions. 
But  it  is  without  lawful  power  to  make 
such  special  laws  applicable  to  banks  or- 
ganized and  operating  under  the  laws  of  the 
United  States. 

It  was  by  failing  to  observe  the  distinc- 
tion between  the  two  classes  of  cases  that, 
we  think,  tlie  courts  below  fell  into  error. 

The  judgment  of  the  Supreme  Court  of 
lovr<i  is  reversed,  and  the  cause  is  remanded 
to  that  court  to  take  further  action  not  in- 
oonsistent  with  the  opinion  of  this  court. 


GEORGE  BLEISTEINf  John  W.  Bridgman. 
John  A.  Rudolph,  Ansley  Wilcox,  Glerritt 
B.  Lansing,  and  Edwin  Fleming,  Doing 
Business  under  the  Name  of  The  Courier 
Company  and  the  Courier  Lithographing 
Company,  Plffs,  in  Err,, 

V, 

DONALDSON     LITHOGRAPHING     COM- 

PANY. 

(See  8.  C.  Reporter's  ed.  239-258.)  ' 

Copyright  —  printing  and  engra/ving  — 
pictorial  iivlstratians — dnms  posters. 

1.  Printing  and  engraving,  though  not  for  a 
mechanical  end,  are  not  excluded  from  the 
nsefnl  arts,  which  Congress  is  empowered  by 
the  Constltatlon  to  promote  by  copyright 
laws. 

S.  Pictorial  Illustrations  are  none  the  less 
within  the  protection  of  the  copyright  law  (U. 
B.  Rev.  Stat  f  4052 ;  JT.  8.  Comp.  Stat.  1001. 
p.  8406),  because  they  are  drawn  from  real 
life 

S.  ChromoUthographlc  advertisements  of  a  cir- 
cus, portrsylng  a  ballet,  a  number  of  per- 
sons performing  on  bicycles,  and  groups  of 

NOTB. — As  to  what  matter  to  iuhject  to  copy- 
right — see  notes  to  Amberg  File  &  Index  Co. 
V.  Shea  Smith  &  Co.  27  C.  C.  A.  248:  and 
Belford,  C.  &  Co.  v.  Scrlbner,  36  L.  ed.  U.  S. 
514. 
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men  and  women  whitened  to  represent  stat- 
ues, are  prcvper  subjects  of  copyright,  nnder 
U.  S.  Bev.  Stnt.  f  4952  (U.  S.  Comp.  SUt. 
1001,  p.  8406),  as  amended  by  the  act  of 
'  1874,  i  3  (18  Stat,  st  L.  78.  79,  chap.  SOU 
U.  S.  Comp.  Stat.  1901,  p.  8412),  as  "pictorial 
lUustrstlons,"  even  assuming  tbat  only  sucb 
illustrations  as  are  ''connected  with  the  fine 
arts*'  are  within  the  protection  of  such  laws^ 

[No.  117.] 

Argued   January   IS,    H,  1909.      Decided- 
February  2,  1909. 

IN  ERROR  to  the  United  States  Circuit. 
Court  of  Appeals  for  the  Sixth  Circuit 
to  review  a  judgment  which  affirmed  a 
j'udgment  of  the  Circuit  Ck)urt  for  the  Dis- 
trict of  Kentucky  in  favor  of  defendant  in 
a  suit  to  recover  the  penalties  prescribed 
for  infringements  of  copyrights.  Reversed 
and  remanded,  with  directions  to  set  aside 
the  verdict  and  grant  a  new  trial. 

See  same  case  below,  44  C.  C.  A.  206,  10^ 
Fed.  993. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Ansley  Wilooz  and  Arthur 
Von  Briesen  argued  the  cause,  and,  with 
Messrs.  Wilcox  &  Miner,  filed  a  brief  for 
plaintiffs  in  error: 

The  words  "authors"  and  "writings/'  in 
the  copyright  law,  are  not  confined  to  liter- 
ary writers  and  their  works,  but  include,, 
among  others,  designers,  engravers,  and 
lithographers,  as  well  as.  photographers. 

Burrow-Giles  Lithographic  Co.  v.  Barony^ 
111  U.S.  53,  28  L.  ed.  349,  4  Sup.  Ct.  Rep. 
279;  Trade-Mark  Cases,  100  U.  S.  82,  au^ 
nom.  United  States  v.  Steffens,  25  L.  ed.  550. 

The  courts  have  uniformly  disclaimed  the 
right  to  act  as  literary  or  artistic  critics,  in 
passing  upon  the  degree  of  originality  or  of 
merit  which  is  shown. 

Brightley  v.  Littleton,  37  Fed.  103;  Car- 
lisle V.  Colusa  County,  57  Fed.  979;  Drury 
V.  Swing,  1  Bond,  540,  Fed.  Cas.  No.  4,095; 
Henderson  v.  Tompkins.  60  Fed.  758. 

If  a  copyrighted  article  has  merit  and 
value  enough  to  be  the  object  of  piracy,  it 
should  also  be  of  sufficient  importance  to  be 
entitled  to  protection. 

Drone,  Copyright,  p.  212;  Henderson  v* 
Tompkins,  60  Fed.  758. 

See  also  Church  v.  Linton,  25  Ont.  Rep. 
131. 

There  was,  at  least,  a  question  of  fact  for 
the  Jury. 

Hegeman  v.  Springer,  49  C.  C.  A.  86,  IIC^ 
Fed.  374 ;  Holies  v.  Outing  Co.  46  L.  R.  A. 
712,  23  C.  C.  A.  594,  45  U.  S.  App.  449,  7T 
Fed.  966,  175  U.  S.  262,  44  L.  ed.  166,  20 
Sup.  Ct  Rep.  94. 

To  deprive  pictures  or  publications  of  the- 
protection  of  the  copyright  law,  "it  must 
appear  either  that  there  is  something  im- 
moral, pernicious,  or  indecent  in  the  things 
per  se,  or  that  they  are  incapable  of  any 
use  except  in  connection  with  some  illegal 
and  immoral  act." 

Richardson  v.  Miller,  12  Off.  Gaz.  3,  Fed. 
Cas.  No.  11,  791. 

These  pictures  were  not  barred  from  copy- 
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right  because  they  were  "mere  matter  of  ad- 
vertising." 

Yuengling  v.  SchUe,  20  Blatchf.  452,  12 
Fed.  97 ;  Schumacher  t.  Schwenoke,  26  Fed. 
466;  Lamb  v.  Grand  Rapids  School  FurrU- 
ture  Co.  39  Fed.  474 ;  Drone,  Copyright,  pp. 
164,  165.  See  also  to  same  effect:  Orace 
T.  Newman,  L.  R.  19  Eq.  623;  Maple  v. 
Junior  Army  d  Navy  Stores,  L.  R.  21  Ch. 
Div.  369;  Church  v.  Linton,  25  Ont  Rep. 
131. 

Mr.  Edmund  W.  Kittredse  argued  the 
cause,  and,  with  Mr.  Joseph  Wilhy,  filed  a 
brief  for  defendant  in  error: 

The  copyright  law  being  penal,  if  the  lan- 
guage is  ambiguous  the  court  will' lean  ioQore 
strongly  in  favor  of  the  defendant  than  it 
would  if  the  statute  were  remedial. 

Bolles  V.  Outing  Co.  175  U.  S.  262,  44  L. 
ed.  156,  20  Sup.  Ct.  Rep.  94. 

The  language  which  declares  that  in  the 
construction  of  this  act  the  words  "engrav- 
inff,"  "cut,"  and  "print"  shall  be  applied 
only  to  pictorial  illustrations  or  works  con-, 
nected  with  the  fine  arts,  has  been  held  to  be 
a  limitation  upon  the  right  to  copjrright 
prints,  cuts,  or  engravings. 

Rosenhach  v.  Drey  fuss,  2  Fed.  217;  Ehrei 
▼.  Pierce,  18  Blatchif.  302,  10  Fed.  554 ;  Uig- 
gins  V.  Kueffel,  140  U.  S.  428,  35  L.  ed.  470, 
11  Sup.  Ct.  Rep.  731 ;  J.  L.  Mott  Iron  Works 
T.  CUno,  72  Fed.  168. 

A  picture  representing  a  young  woman 
holding  a  bouquet  of  flowers,  to  l^  printed 
on  labels  for  cigar  boxes,  is  not  the  subject 
of  copyright. 

Schumacher  v.  Wogram,  35  Fed.  210. 

A  catalogue  of  furniture  containing  pic- 
torial illustrations  of  furniture  find  decora- 
tions, intended  as  an  advertisement,  and  not 
as  a  work  of  art,  is  not  entitled  to  protec- 
tion under  the  copyright  law. 

Cobhett  V.  Woodward,  L.  R.  14  Eq.  407. 

The  copyright  law  does  not  protect  what 
is  immoral  in  its  tendency. 

Broder  v.  Zeno  Mauvais  Music  Co.  88  Fed. 
74;  Dunlop  v.  United  States,  165  U.  S.  501, 
41  L.  ed.  804,  17  Sup.  Ct.  Rep.  375;  Marti- 
netti  V.  Maguire,  1  Abb.  (U.  S.)  356,  Fed. 
Cas.  No.  9,173. 

Mr.  Justice  Holme*  delivered  the  opin- 
ion of  the  court: 

This  case  comes  here  from  the  United 
States  circuit  court  of  appeals  for  the  sixth 
circuit  by  writ  of  error.  Act  of  March  3, 
1891  (26  Stat  at  L.  828,  chap.  517,  §  6,  U. 
8.  Comp.  Stat.  1901,  pp.  549,  550).  It  is 
an  action  brought  by  the  plaintiffs  in  error 
to  recover  the  penalties  prescribed  for  in- 
fringements of  copyrights.  Rev.  Stat.  Sf 
4952,  4956,  4965   (U.  S.  Comp.  Stat.  1901, 

Sp.  3406,  3407,  3414),  amended  by  act  of 
[arch  3,  1891  (26  Stat,  at  L.  1109,  chap. 
565),  and  act  of  March  2,  1895  (28  Stat  at 
L.  965,  chap.  194).  Thtf  alleged  infringe- 
ments consisted  in  the  copying  in  reduced 
form  of  three  chromolithographs  prepared 
by  employees  of  the  plaintiffs  for  advertise- 
ments of  a  circus  owned  by  one  Wallace. 
Each  of  Ihe  three  contained  a  portrait  of 
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Wallace  in  the  comer,  and  lettering  bearing 
some  slight  relation  to  the  scheme  of  dec- 
oration, indicating  the  subject  of  the  de- 
sign and  the  fact  that  the  reality  was  to  be 
seen  at  the  circus.  One  of  the  designs  was 
of  an  ordinary  ballet,  one  of  a  number  of 
men  and  women,  described  as  the  Stirk  fam- 
ily, performing  on  bicycles,  and  one  of 
groups  of  men  and  women  whitened  to  rep- 
resent statues.  The  circuit  court  directed 
a  verdict  for  the  defendant  on  the  ground 
that  the  chromolithographs  were  not  with- 
in the  protection  of  tiie  copyright  law,  and 
this  ruling  was  sustained  by  the  circuit 
court  of  appeals.  Courier  Lithographing 
Co.  V.  ^Donaldson  Lithographing  Co.  44  C. 
C.  A.  296,  104  Fed.  993. 

There  was  evidence  warranting  the  infer- 
ence that  the  desiffns  belonged  to  the  plain- 
tiffs, they  having  oeen  produced  by  persons 
employed  and  paid  by  the  plaintiffs  in  their 
establishment  to  make  those  very  things. 
Oill  V.  United  states,  160  U.  8.  426,  435, 
40  L.  ed.  480,  483,  16  Sup.  Ct  Rep. 
322;  •Colliery  Engineer  Co.  v.  Unittd[24k9J 
Coi-rcspondence  Schools  Co.  94  Fed.  152; 
Carte  v.  Evans^  27  Fed.  861.  It  fairiy 
might  be  found,  also,  that  the  copyrighU 
were  taken  out  in  the  proper  named.  One 
of  them  was  taken  out  in  the  name  of  the 
Courier  Company  and  the  other  two  in  the  ' 
name  of  the  Courier  Lithographing  Com- 
pany. The  former  was  the  Uame  of  an  un- 
incorporated joint-stock  association  formed 
under  tlie  laws  of  New  York  (Laws  of  1894, 
chap.  235),  and  made  up  of  the  plaintiffs, 
the  other  a  trade  variant  on  that  name. 
Scrihner  v.  Clark,  60  Fed.  473,  474,  475,  8. 
C,  sub  nom.  Belford,  C.  d  Co.  r.  Soribner, 
144  U.  8.  488,  36  L.  ed.  514,  12  Sup.  Ct 
Rep.  734. 

Finally,  there  was  evidence  that  the  lec- 
tures were  copyrighted  before  publication. 
There  may  be  a  question  whether  the  use  by 
the  defendant  for  Wallace  was  not  lawful 
within  the  terms  of  the  contract  with  Wal- 
lace, or  a  more  general  one  as  to  what 
rights  the  plaintiff  reserved.  But  we  can- 
not pass  upon  these  questions  as  matter  of 
law;  they  will  be  for  the  jury  when  the 
case  is  tried  again,  and  therefore  we  come 
at  once  to  the  ground  of  decision  in  the 
courts  below.  That  ground  was  not  found 
in  any  variance  between  pleading  and  proof,, 
such  as  was  put  forward  in  argument,  but 
in  the  nature  and  purpose  of  the  designs. 

We  shall  do  no  more  than  mention  the 
suggestion  that  painting  and  engraving,  un- 
less for  a  mechanical  end,  are  not  among 
the  useful  arts,  the  progress  of  which  Con- 
gress is  empowered  by  the  Constitution  to^ 
promote.  The  Constitution  does  not  limit 
the  useful  to  that  which  satisfies  immediate 
bodily  needs.  Burrow-Oiles  Lithographing 
Co.  V.  Sarony,  111  U.  S.  53,  28  L.  ed.  349, 
4  Sup.  Ct  Rep.  279.  It  is  obvious  also  that 
the  plaintiff's  case  is  not  affected  by  the 
fact,  if  it  be  one,  that  the  pictures  repi*e- 
uent  actual  groups, — ^visible  things.  They 
seem  from  the  testimony  to  have  been  com- 
posed from  hints  or  description,  not  from 
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sight  of  a  performance.  But  even  if  they 
had  been  drawn  from  the  life,  that  fact 
would  not  deprive  them  of  protection.  The 
opposite  proposition  would  mean  that  a  por- 
trait by  Velasquez  or  Whistler  was  com- 
mon property  because  others  might  try 
Hieir  hand  on  the  same  face.  Others  are 
free  to  copy  the  original.  They  are  not  free 
to  copy  the  copy.  Blunt  v.  Patten,  2  Paine, 
3U7,  400,  Fed.  Cas.  No.  1,580.     See  Kelly  v. 

C260]  •A/orm,  L.  R.  1  Eq.  697;  Iforrt*  v.  Wright, 
L.  R.  5  Oh.  270.  The  co]^y  is  the  per- 
sonal reaction  of  an  individual  upon  na- 
ture. Personality  always  contains  something 
unique.  It  expresses  its  singularity  even  in 
handwriting,  and  a  very  modest  gi^ade  of 
art  has  in  it  something  irreducible,  which 
is  one  man's  alone.  That  something  he  may 
copyright  unless  there  is  a  restriction  in  the 
words  of  the  act. 

If  there  is  a  restriction  it  is  not  to  be 
found  in  the  limited  pretensions  of  these 
particular  works.  The  least  pretentious 
picture  has  more  originality  in  it  than  di- 
rectories and  the  like,  which  may  be  copy- 
righted. Drone,  Copyright,  153.  See 
Henderson  v.  Tompkins,  60  Fed.  768,  765. 
The  amount  of  training  required  for  hum- 
tier  efforts  than  those  hefore  us  is  well  in- 
•dicated  by  Ruskin.  "If  any  young  person, 
after  being  taught  what  is,  in  polite  circles, 
•called  'drawing,*  will  try  to  copy  the  com- 
monest piece  of  real  work,  —  suppose  a 
lithograph  on  the  title  page  of  a  new  opera 
-air,  or  a  woodcut  in  the  cheapest  illustrated 
newspaper  of  the  day, — they  will  find  them- 
selves entirely  beaten."  Elements  of  Draw- 
ing, first  ed.  3.  There  is  no  reason  to  doubt 
that  these  prints  in  their  ensemble  and  in 
;all  their  details,  in  their  desien  and  partic- 
ular combinations  of  figures,  lines,  and  col- 
ors, are  the  original  work  of  the  plaintiffs' 
designer.  If  it  be  necessary,  there  is  ex- 
press testimony  to  that  effect.  It  would  be 
pressing  the  defendant's  right  to  the  ver^, 
if  not  beyond,  to  leave  the  question  of  orig- 
inality to  tlie  jury  upon  the  evidence  in  thi^ 
-case,  as  was  done  in  Hegeman  v.  Springer, 
40  C.  C.  A.  86,  110  Fed.  374. 

We  assume;  that  the  construction  of  Rev. 
Stat.  §  4952  (U.  S.  Comp.  SUt.  1901,  p. 
3406),  allowing  a  copyright  to  the  "author, 
designer,  or  proprietor  ...  of  any  en- 
graving, cut,  print  .  .  .  [or]  chromo" 
is  affected  by  the  act  of  1874  ( 18  Stat  at  L. 
78,  79,  chap.  301,  §  3,  U.  S.  Comp.  Stat. 
1901,  p.  3412).  That  section  provides  that, 
"in  the  construction  of  this  act,  the  words 
^engraving,'  'cut,'  and  'print'  shall  be  ap- 
plied only  to  pictorial  illustrations  or  works 
connected  with  the  fine  arts."  We  see  no 
reason  for  taking  the  words  "connected  with 
the  fine  arts"  as  qualifying  anything  except 
the  word  "works,"  but  it  would  not  change 
our  decision  if  we  should  assume  further, 
that  they  also  qualified  "pictorial  illustra- 
tion^t."  as  the  defendant  contends. 

t261J  'These  chromolithographs  are  "pictorial 
illustrations."  The  word  "illustrations" 
does  not  mean  that  they  must  illustrate  the 
text  of  a  book,  and  that  the  etchings  of  Rem- 
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brandt  or  Mflller's  engraving  of  the  Madon- 
na di  San  Sisto  could  not  be  protected  to- 
day if  any  man  were  able  to  produce  thena. 
Again,  the  act,  however  construed,  does  not 
mean  that  ordinary  posters  are  not  good 
enough  to  be  considered  within  its  scope. 
The  antithesis  to  '^illustrations  or  wonoi 
connected  with  the  fine  arts"  is  not  works 
of  little  merit  or  of  humble  degree,  or  illus- 
trations addressed  to  the  less  educated 
classes;  it  .is  "prints  or  labels  designed  to 
be  used  for  any  other  articles  of  manufao- 
ture."  Certainly  works  are  not  the  less 
connected  with  the  fine  arts  because  tlieir 
pictorial  quality  attracts  the  crowd,  ajid 
therefore  .gives  them  a  real  use,— 4f  use 
means  to  increase  trade  and  to  help  to  make 
money.  A  picture  is  none  the  less  a  picture, 
and  none  the  less  a  subject  of  copyright, 
that  it  is  used  for  an  advertisement.  And 
if  pictures  may  be  used  to  advertise  soap, 
or  the  theatre,  or  monthly  magazines,  aa 
they  are,  they  may  be  used  to  advertise  a 
circus.  Of  course,  the  ballet  is  as  legiti- 
mate a  subject  for  illustration  as  any  other. 
A  rule  cannot  be  laid  down  that  would  ex- 
communicate the  paintings  of  Degas. 

Finally,  the  special  adaptation  of  these 
pictures  to  the  advertisement  of  the  Wallace 
shows  does  not  prevent  a  copyright.  That 
may  be  a  circumstence  for  the  jury  to  con- 
sider in  determining  the  extent  of  Mr.  Wal- 
lace's rights,  but  it  is  not  a  bar.  Moreover, 
on  the  evidence,  such  prints  are  used  by  less 
pretentious  exhibitions  when  those  for 
whom  they  were  prepared  have  given  them 
up. 

It  would  be  a  dangerous  undertaking  for 
persons  trained  only  to  the  law  to  consti- 
tute themselves  final  judges  of  the  worth  of 
pictorial  illustrations,  outside  of  the  nar- 
rowest and  most  obvious  limits.  At  the  one 
extreme,  some  works  of  genius  would  be  sure 
to  miss  appreciation.  Their  very  novelty 
would  make  them  repulsive  until  the  public 
had  learned  the  new  language  in  which  their 
author  spoke.  It  may  be  more  than  doubt- 
ed, for  instance,  whether  the  etehings  of 
Goya  or  the  paintings  of  Manet  would  have 
been  sure  of  protection  when  seen  for  the 
first  time.  At  the  other  end,  copyright 
would  be  denied  to  'pictures  which  appealed  [2G8] 
to  a  public  less  educated  than  the  judge. 
Yet  if  they  command  the  interest  of  any 
public,  they  have  a  commercial  value, — it 
would  be  bold  to  say  that  they  have  not  an 
a^thetic  and  educational  value, — and  the 
taste  of  any  public  is  not  to  be  treated  with 
contempt  It  Is  an  ultimate  fact  for  the  mo- 
ment, whatever  may  be  our  hopes  for  a 
change.  That  these  pictures  had  their 
worth  and  their  success  is  sufficiently  shown 
by  the  desire  to  reproduce  them  witlmut  re- 
gard to  the  plaintiffs'  rights.  See  Hender- 
son V.  Tompkins,  AO  Fed.  758,  765.  We  are 
of  opinion  that  there  was  evidence  that  the 
plaintiffs  have  rights  entitled  to  the  protec- 
tion of  the  law. 

The  judgment  of  the  Circuit  Court  of  Ap- 
peals  is  reversed;  the  judgment  of  the  Cir- 
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€mt  C<mri  it  also  reversed  and  the  cause  re- 
nanded  to  that  court  with  directions  to  set 
agide  the  verdict  and  grant  a  new  trial. 

Mr.  Justice  Harlan,  dissenting: 
Judges  Lurton,  Day,  and  Severens,  of  the 
■circuit  court  of   appeals,  concurred  in  af- 
firming the  judgment  of  the  district  court. 
Tbdr  views  were  thus  expressed  in  an  opin- 
km  delivered  by  Judge  Lurton :     "What  we 
bold  is  this:  That  if  a  chromo,  lithograph, 
or  other  print,  engraving,  or  picture  has  no 
other  use  than  that  of  a  mere  adverdse- 
ment,  and  no  value  aside  from  this  function, 
it  would   not  be  promotive  of  the  useful 
arts,  within   the  meaning  of  the  constitu- 
tioiitl  provision,  to  protect  the  'author'  in 
the  exdusive  use  thereof,  and  .the  copyright 
statute  should  not  be  construed  as  including 
such  a  publication,  if  any  other  construction 
is  admissible.     If  a  mere  label  simply  des- 
ignating or  describing  an  article  to  which 
it  is  attached,  and  which  has  no  value  sepa- 
rated from  the  article,  does  not  come  with- 
in the  constitutional  clause  upon  the  sub- 
ject of  copyright,  it  must  follow  that  a  pic- 
torial illustration  designed  and  useful  only 
as  an  advertisement,  and  having  no  intrin- 
sic value  other  than  its  function  as  an  ad- 
Tettisement,   must  be  equally   without  the 
pSSjobvious  meaning  of  the  Constitution.     *It 
must  nave  8on\e  connection   with   the  fine 
arts  to  give  it  intrinsic  value,  and  that  it 
shall  have  is  the  meaning  which  we  attach 
to  the  act  of  June  18,  1874  ( 18  Stat,  at  L. 
78,  chap.  301,  U.  8.  Comp.  Stat.   1901,  p. 
3411),  amending  the  provisions  of  the  copy- 
ri^t  law.     We  are  unable  to  discover  any- 
thing useful  or  meritorious  in  the  design 
copyrighted  by  the  plaintiffs  in  error  other 
than  as  an  advertisement  of  acts  to  be  done 
or  exhibited  to  the  public  in  Wallace's  show. 
Ko    evidence,    aside   from     the    deductions 
which   are   to   be   drawn   from   the   prints 
themselves,  was  offered  to  show  that  these 
designs  had  any  original  artistic  qualities. 
The  jury  could  not  reasonably  have  found 
merit  or  value  aside  from  the  purely  busi- 
ness object  of  advertising  a  show,  and  the 
instruction  to  find   for  the  defendant  was 
not  error.    Many   other   points   have  been 
urged  as  justifying  the  result  reached  in  the 
court  below.     We  find  it  unnecessary  to  ex- 
press any  opinion  upon  them,  in  view  of  the 
conclusion    already   announced.    The   judg^ 
ment   must    be    affirmed."     Courier    LithO' 
fruphing   Co.   v.   Donaldson  Lithographing 
Co.  44  C.  C.  A.  296,  104  Fed.  993,  996. 

I  entirely  concur  in  these  views,  and 
therefore  dissent  from  the  opinion  and  judg- 
ment of  this  court.  The  clause  of  the  Con- 
ftitntion  giving  Congress  power  to  promote 
the  progress  of  science  and  useful  arts,  by 
securing  for  limited  terms  to  authors  and 
inventors  the  exclusive  right  to  their  re- 
spective works  and  discoveries,  does  not,  as 
I  think,  embrace  a  mere  advertisement  of  a 
drcQs. 

Mr.  Justice  MoKenna  authorizes  me  to 
tay  that  he  also  dissents. 
188  U.  g. 
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V. 

GEORGE  DEWEY,  Admiral   U.   S.   Navy, 

etc.  (No.  309.) 


GEORGE  DEWEY,  Admiral  XJ.    S.   Navy, 

Appt., 

V. 

THE  DON  JUAN  de  AUSTRIA  et  al.  (No. 

310.) 


EDWIN  P.  STOVELL,  on  Behalf  of  Him- 
self and  Officers  and  Crew  of  the  U.  S. 
Steamship  Nanshan,  Appt., 

V, 

GEORGE  DEWEY,  Admiral  U.  8.   Navy, 
etc.   (No.  311.) t 

(See  8.  C.  Reporter's  ed.  254-283.) 

Prize — vessels  appropriated  to  government 
fise — outfit  of  destroyed  vessel — naval 
stores  captured  on  landr— effect  of  restora- 
tion to  enemy — barges  and  wrecking  boats 
not  prize--distribution  of  prize  money — 
vessels  entitled  to  participate. 

1.  An  enemy's  war  vessels,  run  ashore  In  bat- 
tle and  sunk  by  their  own  commauders. 
though  left  In  such  condition  as  not  to  be 
floated  by  any  of  the  means  ordinarily  pos- 
sessed by  a  naval  force,  cannot  be  said  to 
have  been  **snnk  or  otherwise  destroyed,'* 
within  the  meanini;  of  the  bounty  provi- 
sions of  0.  S.  Rev.  Stat.  |  4635  (U.  S. 
Comp.  Stat.  1001,  p.  3134),  where  they  are 
afterwards  raised,  reconstructed,  and  com- 
missioned in  the  United  States  Navy,  but 
are  vessels  captured  and  appropriated  to 
the  use  of  the  United  States,  within  the 
meaning  of  SI  4624,  4625  (U.  S.  Comp.  Stat. 
1901,  p.  3130),  and  are  therefore  lawful 
prise  of  war  for  the  benefit  of  the  captors. 

2.  Appliances  and  outfit  taken  from  an  en- 
emy's vessels  of  war  sunk  or  otherwise  de- 
stroyed In  battle  by  naval  vessels  of  the 
United  States  are  not  the  subject  of  prize, 
but  are  included  within  the  words  "ship  or 
vessel  of  war,"  as  used  in  U.  S.  Rev.  Stat. 
i  4035  (U.  S.  Comp.  Stat.  1901,  p.  3134), 
awacding  a  bounty  for  the  destruction  of  an 
enemy's  vessels. 

8.  Naval  stores  captured  at  a  naval  station  by 
a  naval  force  of  the  United  States,  as  the 
result  of  a  naval  engagement,  are  no  less 
subject  to  condemnation  as  prise  of  war  be- 
cause taken  on  land,  since,  if  the  rights  of 
captors  were  confined  to  the  proceeds  .  of 
ship  aud  cargoes  by  the  act  of  July  17,  1862 
(12  Stat,  at  L.  600,  chap.  204).  S  2,  provid- 
ing for  dl8trlbution  among  the  captors  of 
the  proceeds  "of  all  ships  and  vessels,  and 
the  goods  taken  on  board  them,  which  shall 
be  adjudged  good  prise,"  such  restriction 
was  so  far  removed  by  the  act  of  June  30, 
1864  (13  Stat,  at  L.  306,  chap.  174),  which, 
in  addition  to  the  repeal  of  such  section, 
provided  that  captors  should  be  entitled  to 
"the  net  proceeds  of  all  property  condemned 

t  These  cnses  are  reported  by  the  Official  Re- 
porter under  the  title  of  "The  Manila  Prize 
Cases." 

Note. — Aa  to  what  is  lawful  priee  of  war — ^ 
see  note  to  The  Mary  &  Susan.  4  L.  ed.  U.  S.  32. 

As  to  what  vessels  are  entitled  to  share  in 
the  distribution  of  prize  money — see  note  to 
United  Sta-tes  v.  Farragut,  22  L.  ed.  U.  S.  879. 
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as  prise/*  as  to  permit  such  statute  to  ex- 
tend to  other  property  fairly  coming  within 
the  accepted  mies  of  prbw. 

4.  The  government  of  the  United  States  was 
ahsolved  from  all  liability,  onder  Its  prize 
statutes,  to  the  captora  of  property  of  an 
enemy  susceptible  of  condemnation  as 
prize  of  war,  by  the  restoration  of  such 
property  to  the  enemy  before  condemnation. 

ft.  Barges  propelled  by  sweeps  and  by  poling, 
and  nonaeiBgoIng  floating  derricks  or  wreck- 
ing boats  without  means  of  propulsion,  the 
property  of  private  citizens,  are  not  the  sub- 
ject of  capture  as  prise  of  war. 

6.  Vessels  used  by  the  Navy  of  the  United 
States  as  colliers,  manned  principally  by  un- 
enll<(ted  men,  and  armed  only  for  purposes  of 
defense,  are  not,  though  within  signal  dis- 
tance of  a  capture,  entitled  to  participate  In 
the  prise  money  awarded,  under  U.  8.  Rev. 
Stat,  i  4682  (U.  S.  Comp.  Stat  1901,  p. 
8183),  to  **all  vessels  of  the  Navy  within 
signal  distance  of  the  vessel  or  vessels  mak- 
ing the  capture,  under  such  circumstances 
and  In  such  condition  as  to  be  able  to  ren- 
der effective  aid  if  required." 

[Nob.  309«  310«  311.] 

Argued  Ootoher  28,  29,  1902.    Decided  Feb- 
ruary 25,  190S. 

APPEALS  from  the  Supreme  Court  of  the 
District  of  Columbia  to  review  a  de- 
cree of  that  court  sitting  as  a  district  court 
of  the  United  States  in  admiralty  in  a  suit 
in  prize  in  which  an  intervening  libel  was 
filed.  Affirmed  as  to  the  decree  on  the  in- 
tervening libel.  Reversed  as  to  the  decree 
on  the  )iDel,  and  remanded  for  the  entry  of 
a  decree  in  accordance  with  the  opinion. 

Statement  by  Mr.  Chief  Justice  Fuller t 
[266]  *The8e  are  appeaU  taken  from  a  decree  of 
the  supreme  court  of  the  District  of  Colum- 
bia, sitting  as  a  district  court  of  the  United 
States  in  admiralty,  in  a  suit  in  prize 
brought  by  Admiral  Dewey  in  behalf  of 
himself  and  the  officers  and  crew  of  the  na- 
val forces  on  the  Asiatic  station,  taking 
'    part  in  the  battle  of  Manila  bay. 

May  1,  1898,  Admiral  Dewey,  being  then 
a  Commodore  in  the  United  States  Navy, 
with  a  fleet  under  his  command,  engaged  a 
Spanish  fleet  consisting  of  the  Reina  Cris- 
iina,  Castilla,  Don  Juan  de  Austria,  Don 
Antonio  de  Ulloa,  General  Lezo,  Maroues 
del  Duero,  Argos,  Velaaco,  Isla  de  Cuba,  Isla 
de  Luzon,  Isla  de  Mindanao,  Manila,  and 
two  torpedo  boats,  supported  by  shore  bat- 
teries, submarine  mines,  and  torpedoes.  At 
the  dose  of  the  battle  all  these  vessels  were 
confessedly  destroyed  except  the  Manila, 
which  was  captured,  and  the  Don  Juan  de 
Austria,  Isla  de  Cuba,  and  Isla  de  Luzon, 
in  respect  of  which  the  facts  were  these: 
Under  the  severe  fire  of  the  American  fleet 
they  steamed  to  a  position  of  ereater  safe- 
ty, and,  after  the  battle,  backed  ashore,  and 
when  in  shallow  water  their  sea  valves  were 
opened  and  they  settled  on  the  bottom. 
Ttiey,  and  other  armed  vessels,  were  after- 
wards set  on  fire  by  a  detachment  from  the 
United  States  fleet,  in  obedience  to  a  signal 
from  the  flagship  when  the  firing  ceased. 
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All  captured  vessels  not  destroyed  were  ap- 
praisea  and  appropriated  to  the  use  of  the 
United  States,  except  one  or  more  private 
vessels,  which  were  restored  to  their  own- 
ers, and  not  including  the  Don  Juan  de 
Austria,  the  Isla  de  Cuba,  and  the  Isla  de 
Luzon. 

May  3,  1808,  Commodore  Dewey  took  pos- 
session of  the  Cavite  arsenal,  containing  a 
large  quantity  of  naval  stores  and  supplies, 
and  some  boats,  and  he  also  took  possession 
of  certain  land  batteries.  Some  of  the 
property  taken  at  the  arsenal,  besides  that 
taken  from  the  sunken  vessels,  was  included 
in  the  appraisement. 

The  protocol  between  the  United  States 
and  Spain,  signed  August  12,  1898,  provid- 
ed as  follows:  "The  Uni^d  States  will  oc- 
cupy and  hold  the  dty,  bay,  and  harbor  of 
Manila,  pending  the  conclusion  of  a  treaty 
of  peace,  which  shall  determine  the  control, 
disposition,  and  government  of  the  Philip- 
pines. .  .  .  *Upon  the  conclusion  and  [250] 
signing  of  this  protocol,  hostilities  l>etween 
the  two  countries  shall  be  suspended."  [30 
Stat,  at  L.  1742,  arts.  3,  6.] 

About  the  first  of  September,  1808,  an  ex- 
amination was  made  of  the  Don  Juan  de 
Austria,  the  Isla  de  Cuba,  and  the  Isla  de 
Luzon,  and  the  conunander-in-chief  adver- 
tised for  bids  for  raising,  repairing,  and  fit- 
tins  them  out.  In  October,  he  contracted, 
on  behalf  of  the  United  States,  with  a  dock 
company  to  effect  this  purpose.  The  work 
of  raising  the  vessels  was  begun  on  October 
29  and  finished  on  Noveinoer  24.  They 
were  then  overhauled  sufficiently  to  enable 
them  to  proceed  to  Hong  Kong,  where  they 
were  reconstructed  and  refitt^  for  use  in 
the  United  States  Navy,  of  which  they  be* 
came  a  part. 

Full  report  was  made  to  the  Nar^  De- 
partment m  July,  1800,  of  the  condition  of 
each  of  these  vessels,  upon  being  raised,  and 
of  the  progress  of  reconstruction,  including 
estimates  of  the  value  of  the  vessels  when 
completed,  exclusive  of  armament,  and  of 
the  cost  of  raising,  fitting  out,  and  repair- 
ing them.  And  an  appraisement  was  made 
in  that  department  of  the  three  vessels  when 
completed,  giving  the  value,  and  the  cost  of 
repairs,  from  which  it  also  appears  that 
they  were  first  commissioned  in  the  United 
States  Navy  in  1900. 

Some  of  the  other  sunken  vessels  might 
probably  have  been  raised  to  advantage,  but 
no  attempt  was  made  to  do  so,  though  a 
small  amount  of  property  was  taken  from 
them  for  government  use.  They  were  alt 
advertised  for  sale  in  September,  1898,  but 
no  bids  were  received. 

Shortly  after  the  battle,  the  commander- 
in-chief  took  possession  for  government  use 
of  some  cascoes  or  cargo  boats,  and  two 
floating  derricks  belonging  to  private  par- 
ties. 

The  treaty  of  peace  between  the  United 
States  and  Spain  provided:  "Stands  of 
colors,  uncaptured  war  vessels,  small  arms, 
gims  of  all  calibers,  with  their  carriafpe» 
and  accessories,  powder,  ammunition,  live 
stock,  and  materials  and  supplies  of  all 
kinds,    belonging    to    the    land    and    naval 
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forces  of  Spain  in  the  Philippines  and 
Guam,  remain  the  property  of  Spain."  [30 
SMt.  at  L.  1767,  art  5.] 

By  virtue  of  this  provision,  so  much  of 
the  public  property  captured  at  the  Cavite 
arsenal,  and  elsewhere  on  land,  remaining 
unused  at  the  date  of  the  exchange  of  rati- 
fications, was  subsequently  restored  to 
Spain. 

(257]  ^Actions  were  instituted  for  bounty  m>der 
$  4635  of  the  Revised  Statutes  (U.  S.  Comp. 
Stat.  1901,  p.  3134),  on  account  of  all  the 
vessels  other  than  the  Don  Juan  de  Austria, 
the  Isla  de  Cuba,  the  Isla  de  Luzon,  and 
those  enumerated  in  the  appraisement,  and 
bounty  has  been  granted  under  that  section 
for  the  destruction  of  those  vessels.  Dewey 
V.  United  States,  35  Ct.  CI.  172;  8,  0,  178 
U.  S.  510,  44  L.  ed.  1170,  20  Sup.  Ct.  Rep. 
D81. 

July  20,  1809,  this  libel  was  filed  against 
the  Don  Juan  de  Austria,  the  Isla  de  Cuba, 
the  Isla  de  Luzon,  all  the  property  taken 
from  thcra  and  from  the  sunken  vessels,  all 
the  vessels  and  other  property  taken  afioat, 
and  all  the  property  captured  ashore. 
,  The  Uniteid  States  filed  an  answer  denv- 
ing  that  the  Don  Juan  de  Austria,  the  Isla 
4e  Cuba,  and  the  Isla  de  Luzon,  the  proper- 
ty captured  on  board  of  them,  the  property 
<^ptured  on  land,  and  the  cargo  boats  were 
subject  to  condemnation  as  prize.  March 
20,  1001,  an  intervening  libel  was  filed  by 
Edwin  F.  Stovell,  on  behalf  of  himself  and 
the  officers  and  crew  of  the  Nanshan,  to 
which  an  answer  was  filed  by  libellant. 
The  case  having  been  heard,  a  decree  of  con- 
demnation and  distribution  was  made  No- 
vember 5,  1901,  which  adjudged  the  Isla  de 
Cuba,  the  Isla  de  Luzon,  and  the  Don  Juan 
de  Austria,  and  the  Manila  and  all  other 
•captured  vessels  named  in  the  appraise- 
ment, except  such  as  might  have  b^n  re- 
turned to  private  owners,  and  all.  property 
captured  upon  or  belonging  to  any  of  these 
vessels,  or  any  vessels  sunk  or  destroyed  on 
May  1,  1898,  to  be  lawful  prize  of  war.  All 
property  captured  ashore  and  all  nonseago- 
ing  craft  belonging  to  the  arsenal,  as  well 
as  all  cascoes  and  the  floating  derricks,  not 
belonging  to  the  King  of  Spain,  were  held 
not  to  be  prize,  and  as  to  such  property 
the  libel  was  dismissed.  The  Nanshan,  and 
the  Zafiro,  a  vessel  in  the  same  situation, 
.  were  held  not  entitled  to  share  in  any  of  the 
prize  property;  and  the  hostile  fleet  was 
held  to  have  been  of  inferior  force  to  the 
vessels  making  the  capture.  An  appeal 
was  taken  by  the  United  States,  a  cross  ap; 
peal  by  libellant,  and  an  appeal  by  the  in- 
tervener. 

Errors  were  assigned: 
By  the  United  States,  that  the  district 
court  erred  in  holding  (1)  thai  the  vessels 
of   war   raised   and   reconstructed   for   the 

fM8]*Navy,  with  gans,  miuiitioiis,  equipment^ 
stores,  and  other  articles  found  upon  them, 
were  lawful  prize  of  war  for  the  benefit  of 
the  captors;  (2)  as  also  guns,  munitions, 
equipment,  stores,  and  other  articles  on 
board  the  Spanish  vessels  of  war  sunk  or 
otherwise  destroyed,  and  not  restored. 
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By  libellant,  that  the  district  court  erred 
in  holding  (1)  that  the  property  captured 
at  the  naval  station  at  Cavite  was  not  law- 
ful prize;  (2)  that  the  cascoes  were  not 
lawful  prize. 

By  the  intervener,  in  holding  that  the 
Nanshan  (and  with  h^  the  Zafiro)  was  not 
entitled  to  share  in  the  prize  property. 

Mesera.  Chmrlea  C.  Binaej  and  Aeaiet' 
ant  Attoi-ncy  General  Hoyt  argued  4he 
cause  and  filed  a  brief  for  the  Unit^  States : 

No  citizen  can  have  any  right  to  have  any 
vessel  or  property  condemned  as  prize  for 
his  benefit,  except  by  authority. of  an  act  of 
Congress.  If  a  vessel  or  other  proper^  is 
taken  from  the  enemy  under  such  circum- 
stances as  bring  the  case  within  the  true 
intent  and  meaning  of  the  prize  statutes, 
then  the  captors  have  a  right  to  prize 
money;  but  if  not,  then  such  vessel  or  prop- 
erty belongs  to  the  United  States  alone. 

The  Siren,  13  Wall.  389,  aub  nom.  United 
States  Ships  of  War  v.  United  States,  20  L. 
ed.  505 ;  The  Emulous,  1  Gall.  563,  Fed.  Cas. 
No.  4,479;  Mrs,  Alexander's  Cotton,  2  Wall. 
404,  sub  nom.  United  States  v.  Alexander, 
17  L.  ed  915. 

Bounty  is  given  as  a  reward  for  the  in- 
jury inflicted  upon  the  enemy's  naval  fight- 
ing force;  for  which  injury  a  reward  was 
considered  to  be  due  whether  the  hostile  ves- 
sel of  war  was  captured  or  destroyed. 

The  Selnta,  1  Low.  Dec.  30,  Fed.  Cas.  No. 
12,647;  Porter  v.  United  States,  106  U.  S. 
607,  sub  nom.  United  States  v.  Steam  Vessels 
of  War,  27  L.  ed.  286,  1  Sup.  Ct.  Rep.  530. 

To  hold  that  the  words  "sunk  or  otherwise 
destrc^ed"  necessarily  mean  annihilated  or 
sunk  beyond  the  possibility  of  recovery  by 
any  human  means  would  be  as  unreasonable 
as  to  hold  that  "permanent"  means  ^Masting 
forever."  It  has  repeatedly  been  held  that 
a  covenant  for  the  permanent  establishment 
of  an  institution  in  a  certain  place  does  not 
bind  the  covenantor  never  to  remove  it.  It 
is  enough  that  he  should,  at  the  time  of  es- 
tablishing the  institution,  have  no  intention 
of  removing  it. 

Mead  v.  Ballard,  7  Wall.  90,  10  L.  ed. 
190 ;  yewton  v.  Mahoning  County,  100  U.  8. 
548,  25  L.  ed.  710;  Texas  d  P,  R.  Co.  v. 
Marshall,  136  U.  S.  393,  34  L.  ed.  385,  10 
Sup.  Ct.  Rep.  846;  Sumner  v.  Darnell,  128 
Ind.  38,  13  L.  R.  A.  173,  27  N.  E.  162; 
Hardy  v.  Wiley,  87  Va.  125,  12  8.  E.  233. 

All  statutes  "relating  to  the  same  subject- 
matter  shall  be  considered  together." 

United  States  v.  Babbit,  1  Black,  55,  17 

L.  ed.  94. 

Captures  made  by  a  naval  force  when  con- 
ducting operations  '  in  conjunction  with  ft 
land  force  are  not  prizes  at  all. 

The  Siren,  13  Wall.  389,  sub  nom.  United 
States  Ships  of  War  t.  United  States,  20  L. 
ed.  505. 

The  words  "sunk  or  otherwise  destroyed" 
are  equivalent  to  "rendered  incapable  of 
service  as  a  vessel  of  war  without  extensive 
reconstruction,"  and  aUo  "rendered  inca- 
pable of  being  floated  by  ordinary  means 
such  as  a  naval  force  is  provided  with.*' 
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Dmoev  T.  United  Btatea,  178  U.  S.  610, 
44  L.  ed.  1170,  20  Sup.  Ct.  Rep.  981,  35  a. 
GL  172;  Sampson  y.  United  States,  35  Ct. 
CL  678. 

A  rather  striking  analogy  is  furnished  hy 
the  cases  of  constructive  total  loss  of  a  ves- 
sel, such  as  justifies  an  abandonment  to  the 
underwriters.  If  a  vessel  has  been  injured 
by  any  of  the  perils  insured  against,  to  such 
an  extent  that  the  cost  of  repairs  would  be 
iBore  than  50  per  cent  of  her  value,  the 
Cfwner  may  abandon  her  and  claim  a  total 
loss. 

Petors  y.  PhcenMB  Ins.  Co,  3  Serg.  &  R.  25; 
3  Kent,  Com.  14th  ed.  329. 

If  a  vessel  be  no  longer  afloat,  however, 
ana  cannot  readily  be  made  afloat,  the  owner 
Day  abandon  her,  even  if  the  cost  of  floating 
and  repairing  her  would  not  necessarily  be 
50  per  cent  of  her  value. 

Peele  v.  Merchants*  Ins,  Co,  3  Mason,  27, 
Fed.  Cas.  No.  10,905;  BradUe  v.  Maryland 
Ins.  Co.  12  Pet.  378,  9  L.  ed.  1123. 

Except  where  a  statute  or  ether  writins 
makes  a  plain  distinction  between  the  hull 
of  a  ship  and  the  various  articles  which  may 
be  attached  thereto  or  contained  therein  for 
the  purposes  for  which  the  ship  is  employed, 
these  latter  articles  are  always  understood 
ajB  included  in  the  term  "ship"  or  "vessel." 

Genoa  and  its  Dependencies,  2  Dodson 
Adm.  444;  The  Dundee,  1  Hagg.  Adm.  109, 
6  Bam.  &  C.  156;  Hall  v.  Ocean  Ins.  Co.  21 
Pick.  472;  The  Witch  Queen,  3  Sawy.  201, 
1^.  Cas  No.  17,916;  The  Edwin  Post,  11 
Fed.  602. 

Cargo  is  distinguishable  from  outfit  or 
supplies. 

Woloott  V.  Eagle  Ins,  Co,  4  Pick.  429. 

Bounty  was  given  "in  lieu  of  prize 
money. 

Porter  v.  United  States,  106  U.  S.  607, 
sub  nom.  United  States  v.  Steam  Vessels  of 
War,  27  L.  ed.  286,  1  Sup.  Ct.  Rep.  539; 
The  Selma,  1  Low.  Dec.  30,  Fed.  Csjb.  No. 
12,647. 

In  attempting  to  make  the  libel  in  this 
case  cover  property  taken  on  land,  the  libel- 
lant  has  confounded  prize  with  booty. 

Bouvier,  fcw  Diet.;  Roberts,  Admiralty 
&  Prize,  464;  Risley,  War,  144;  2  Baker's 
Halleck,  International  Law,  74;  Potbier, 
Droit  de  Domaine  de  Propri^t^,  pt.  1,  chap. 
2;  Tlie  Two  Friends,  1  C.  Rob.  271;  Genoa 
and  its  Dependencies,  2  Dodson  Adm.  444; 
Mrs.  Alexander's  Cotton,  2  Wall.  404,  sub 
nom.  United  States  v.  Alexander,  17  L.  ed. 
915. 

Property  on  land  is  not,  without  the  aid 
of  the  statute,  liable  to  capture  and  condem- 
nation as  prize  of  war. 

Brown  v.  United  States,  8  Cranch,  110,  3 
L.  ed.  504:  United  States  v.  269  1-2  Bales  of 
Cotton,  1  Woolw.  236,  Fed.  Cas.  No.  16,583 ; 
The  Cotton  Plant,  10  Wall.  577,  19  L.  ed. 
983;  2  Halleck,  International  Law,  1893, 
p.  81. 

The  right  of  a  government  to  release  cap- 
tured property,  not  merely  before  the  filing 
of  a  Ifbel,  but  at  any  time  until  the  decree 
of  condemnation  is  entered,  is  absolute  and 
complete.  No  title  vests  in  the  captors  until 
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there  has  been  a  final  adjudication  in  the 
prize  court. 

Home  V.  Camden,  2  H.  BL  633;  The  El' 
sehe,  5  C.  Rob.  173. 

Cascos  and  fiatboats  oaonot  be  within  the 
operations  of  the  prize  statutes,  which  ap* 
ply  to  seagoing  vessels  provided  with  the 
ordinary  ship's  papers. 

Ea  parte  Ferguson,  L.  R.  6  Q.  B.  280^ 
United  States  t.  An  Open  Boat,  6  Masoo^ 
120,  Fed.  Cas.  No.  16,967;  Birkheek  y.  ffo- 
boken  Horse  Ferry  Boats,  17  Johns.  64; 
Farmer's  Delight  r,  Lawrence,  6  Wend.  664; 
Hicks  V.  Williams,  17  Barb.  623;  PhUadeU 
phia  d  R,  R,  Co,  y.  Adams,  89  Ptu  31,  33^ 
Am.  Rep.  721 ;  Fischer  v.  Camden  d  P.  S,  B. 
Ferry  Co.  124  Pa.  154,  16  Atl.  634 ;  Cope  T. 
VaUette  Dry  Dock  Co.  119  U.  S.  625,  30  L. 
ed.  501,  7  Sup.  Ct.  Rep.  336;  The  Paquet& 
Habana,  176  U.  S.  677,  44  L.  ed.  320,  2^ 
Sup.  Ct.  Rep.  290. 

Messrs.  William  B.  Kins  and  Ben-^ 
JamiB  Micov  argued  the  cause,  and,  with 
Messrs.  Hilary  A.  Herbert  and  George  A. 
King,  filed  a  brief  for  Dewey  et  aX.: 

Capture  is  the  first  essential  of  prize. 

Miller  V.  The  Resolution,  2  DalL  4,  1  L* 
ed.  264. 

Tlie  vessels  were  not  "sunk  or  otherwise 
destroyed." 

United  States  v.  The  Albemarle,  reporteit 
in  Swan  v.  United  States,  19  Ct.  CI.  51. 

Decisions  relating  to  the  abandonment  of 
vessels  to  insurers  by  the  insured  are  based 
upon  the  fundamental  idea  that  the  chang- 
ing of  the  status  of  the  ship  and  the  passing^ 
of  tKe  title  from  the  insured  to  the  insurer,^ 
bv  abandonment,  is  a  matter  entirely  within 
the  control  of  the  parties. 

Columbian  Ins.  Co.  v.  Ashby,  4  Pet.  139,. 
7  L.  ed.  809;  Smith,  Mercantile  Law,  3d  ed. 
by  Holcomb  &,  Gholson,  pp.  475,  note,  480. 

The  English  law  of  prize,  so  far  as  it  ia 
adapted  to  the  altered  circumstances  and 
cofiditions  of  the  country  and  has  not  beei» 
modified  by  the  proper  national  authorities, 
is  the  law  which  governs  the  prize  courts  of 
the  United  States. 

The  Siren,  13  Wall.  389,  sub  nom.  United 
States  Ships  of  War  v.  United  States,  20 
L.  ed.  505 ;  SO  Hogsheads  of  Sugar  v.  Boyle, 
9  Cranch,  198,  3  L.  ed.  703;  1,253  Bags  of 
Rice,  Blatchf.  Prize  Cas.  211,  Fed.  Cas.  No. 
10,535 ;  United  States  v.  703  Casks  of  Rice, 
Fed.- Cas.  No.  16,253a;  Brown  v.  United 
States,  S  Cranch,  128,  3  L.  ed.  610. 

Land  captures  are  the  subject  of  prize. 

Brown  v.  United  States,  8  Cranch,  128,. 
3  L.  ed.  510;  The  Emulous,  1  Gall.  575,  Fed. 
Cas.  No.  4,479;  680  Pieces  of  Merchandise, 
2  Sprague,  233,  Fed.  Cas.  No.  12,915;  1,25T 
Bags  of  Rice,  Blatch.  Prize  Cas.  211,  Fed. 
Cas.  No.  10,535;  282  Bales  of  Cotton^ 
Blatch.  Prize  Cas.  304,  Fed.  Cas.  No.  14,201; 
United  Stales  v.  26912  Bales  of  Cotton, 
Woolw.  236,  Fed.  Cas.  No.  16,683;  Lindo  v. 
Rodney,  2  Doug.  613n;  Mitchell  v.  Rodney, 
2  Brown  P.  C.  423;  Camden  v.  Home,  4  T. 
R.  386 :  The  French  Guiana,  2  Dodson  Adm. 
151:  The  Rebeckah,  1  C.  Rob.  227;  Story^ 
Additional  Note  on  the  Principles  and  Prae 
tices  in  Prize  Courts. 
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The  scope  of  the  word  ''prize"  is  so  long 
■ettled  and  well  recognized  that  it  can  only 
be  eonaidered  as  having  been  used  in  a  tech- 
nical MDsa  when  employed  in  the  framing 
of  thia  statute. 

Bishop^  Written  Laws,  p.  127. 
.    Cascoa  and  wreckiog  boats  should  prop- 
■rly  be  included  aa  vessels. 

Century  Diet. ;  Chaff e  t.  Ludeling,  27  La. 
Ann.  607;  2  Bouvier,  Law  Diet.  p.  1193; 
United  States  v.  Steevw,  118  U.  S.  747,  28 
L.  ed.  1133,  5  Sup.  Ct  Rep.  766;  Benedict, 
Admiralty,  215;  The  8t,  Tjouia,  48  Fed.  312; 
Cope  T.  Vallette  Dry  Dock  Co.  119  U.  S. 
620,  30  U  ed.  502,  7  Sup.  Ct  Rep.  336; 
Wood  V.  TtDO  Bargee,  46  Fed.  204;  Endner 
T.  Oreco,  3  Fed.  413;  The  Starhuek,  61  Fed. 
602:  Baylor  v.  Taylor,  23  C.  C.  A.  343,  42 
U.  S.  App.  206,  77  Fed.  476;  The  Interna^ 
tional,  83  Fed.  840. 

Messrs.  Conrad  H.  Symc  and  Cliarlea 
W.  Clasett  argued  the  cause  and  filed  a 
brief  for  Stovell  et  al.: 

The  Nanshan  waa  a  vessel  of  the  Navy. 

The  Oeorgiana,  1  Dodson  Adm.  401;  The 
Ceylon,  1  Dodson  Adm.  115. 

The  Nanshan  was  entitled  to  share  in 
prize  Inoney. 

The  Ouilliaume  7eZI,  Edw.  Adm.  11;  The 
Empress,  1  Dodson  Adm.  373;  The  Vryheid, 
2  C.  Rob.  20 ;  La  Melamie,  2  Dodson  Adui.  125. 

The  original  crew  was  entitled  to  share 
in  prize  money. 

United  States  t.  Steever,  113  U.  S.  763, 
28  L.  ed.  1136,  6  Sup.  Ct.  Rep.  765;  The 
Rita,  89  Fed.  766. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

Captures  in  war  inure  to  the  government 
andean  become  private  property  only  by  its 


grant.  The  right  of  the  citizen  to  demand 
condemnation  of  vessels  or  property  aa  miie 
for  his  benefit  must  be  derived  from  acxa  of 
Congress,  and  their  scope  ia  not  to  be  en- 
larged in  his  favor  by  construction.  Th9 
Siren,  13  Wall.  389,  9ub  nom.  United  States 
Ships  of  War  v.  United  States,  20  L.  ed. 
506.  Although,  in  matters  of  detail,  where 
there  is  no  controversy  in  respect  of  the  ex- 
istence of  the  grant,  a  more  liberal  con- 
struction may  be  applied  in  carrying  the  in- 
tention of  Congress  into  effect. 

The  correctness  of  the  decree  so  far  as  it 
related  to  Spanish  seagoing  vessels  with 
thsir  equipment  and  the  property  found  *ott[250] 
board  of  them,  captured  at  the  battle  or 
soon  afterward,  and  not  restored  to  tiieir 
owners,  is  conceded. 

1.  The  first  question  to  be  determined  is 
whether  the  Don  Juan  de  Austria,  the  Isla 
de  Cuba,  and  the  Isla  de  Luzon  were  prop- 
erly adjudicated  as  prize  for  the  benefit  of 
captors,  in  view  of  their  condition  immedir 
ately  after  the  engagement,  and  their  beinff 
subsefjuently  raised,  reconstructed,  and 
conunissioned  in  the  Navy. 

In  the  consideration  of  that  question  we 
assume  that  "capture"  and  "prize"  are  not 
convertible  terms,  and  that  for  the  subject 
of  capture  to  be  made  prize  for  the  benefit 
of  the  captors  the  taking  must  meet  the 
conditions  imposed  by  the  statutes. 

The  statutory  provisions  bearing  on  the 
case  are  to  be  found  in  Htle  LIV.  of  l^e  Re- 
vised Statutes,  entitled  Prize,  embracing  81 
4013  to  4652,  inclusive  (U.  S.  Comp.  Stat. 
1001,  pp.  3126-3139),  some  of  which  ars 
eiven  below,  together  with  certain  of  the 
^Instructions  to  Blockading  Vessels  and 
Cruisers,"  issued  by  General  Order,  Ji^Lne 
20,  1808.t 


tSec.  4Uia  (U.  S.  Comp.  Stat.  1901,  p.  3126). 
The  provisions  of  this  title  shall  apply  to  all 
captures  made  as  prise  by  authority  of  the 
United  States,  or  adopted  and  ratified  by  the 
President  of  the  United  States. 

Sec.  4615  (U.  S.  Oomp.  Stat.  1001,  p. 
3127).  The  commanding  olBcer  of  any  vessel 
making  a  capture  shall  secure  the  documents  of 
the  ship  and  cargo,  including  the  log  book,  with 
all  other  documents,  letters,  and  other  papers 
fonnd  on  board,  and  make  an  Inventory  of  the 
same,  and  seal  them  up  and  send  them,  with 
the  inventory,  to  the  court  in  which  proceed* 
Ings  are  to  be  had.  with  a  written  statement 
that  they  are  all  the  papers  fonnd,  and  are  in 
the  condition  in  which  they  were  found;  or  ex* 
plainlug  the  absence  of  any  documents  or  pa- 
pers, or  any  change  In  their  condition.  He 
shall  also  send  to  such  court,  as  witnesses, 
the  master,  one  or  more  of  the  other  olfioers, 
the  supercargo,  purser,  or  agent  of  the  prise, 
and  any  person  found  on  board  whom  he  moy 
suppose  to  be  Interested  in,  or  to  have 
knowleilge  respecting,  the  title,  national  char- 
acter, or  destination  of  the  prise.  He  shall 
send  the  prise,  with  the  documents,  papers,  and 
witnesses,  under  chorge  of  a  competent  prise 
master  and  prise  crew,  Into  port  for  adjudica- 
tion, explaining  the  absence  of  any  usual  wit- 
nesses; and  in  the  absence  of  instructions  from 
superior  authority  as  to  the  port  to  which  it 
shall  be  sent,  he  shall  select  such  port  us  he 
shall  deem  most  convenient  in  view  of  the  in- 
terest of  probable  claimants,  as  well  as  of  the 
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csptora  If  the  captured  vessel,  or  any  part 
of  the  captured  property,  is  not  in  condition  to 
be  sent  in  for  adjudication,  a  survey  shall  be 
had  thereon  and  an  appraisement  made  by  per- 
sons as  competent  and  impartial  as  can  be  ob- 
tained, and  their  reports  sholl  be  sent  to  the 
court  In  which,  proceed  lugs  are  to  be  had;  and 
such  property,  unless  appropriated  for  the  use 
of  the  government,  shall  he  sold  by  the  author- 
ity of  the  commanding  ofBcer  present,  and  the 
proceeds  deposited  with  the  Assistant  Treas- 
urer of  the  United  States  most  accessible  to 
such  court,  and  subject  to  its  order  In  the 
cause. 

Sec.  4024  (U.  8.  Comp.  Stat.  1901,  p.  3180). 
Whenever  any  coptured  vessel,  arms,  muni- 
tions, or  other  material  are  taken  for  the  use  of 
the  United  States  before  It  comes  into  the  cus- 
tody of  the  prize  court,  it  shall  be  surveyed, 
appraised,  and  Inventoried  by  persons  as  com- 
petent and  impartial  as  con  be  obtained,  and 
the  survey,  appraisement,  and  inventory  shall 
be  sent  to  the  court  in  which  proceedings  are 
to  be  had;  and  if  taken  afterward,  sufficient 
notice  shall  first  be  given  to  enable  the  court 
to  have  the  property  appraised  for  the  protec- 
tion of  the  rights  of  the  claimants  and  captors. 
In  all  cases  of  prize  property  taken  for  or  ap- 
propriated for  the  use  of  the  government,  the 
dcpnrtment  for  whose  use  it  Is  taken  or  appro- 
priated shall  deposit  the  value  thereof  with  the 
Assistant  Treasurer  of  the  United  States  near- 
est to  the  place  of  the  session  of  the  co^irt,  sub- 
ject to  the  order  of  the  court  in  the  cause. 
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(S60]  •Ordinarily,  the  property  must  be  brought 
iu  for  adjudication,  as  the  question  is  one 
of  title,  which  does  not  vest  until  condem- 
nation, but  it  will  be  seen  that,  by  §  40 15 
(U.  S.  Comp.  Stat.  1901,  p.  3127),  if  the 
captured  vessel,  or  any  part  of  the  captured 
property,  is  not  in  condition  to  be  sent  in 
lor  adiudication,  a  survey  and  appraise- 
ment shall  be  had,  the  property  sold,  and 
the  proceeds  deposited  subject  to  the  order 
of  the  court;  and  by  §§  4624  and  4025,  cap- 
tured vessels  and  property  may  be  appro- 
priated to  the  use  of  the  United  States,  and 
the  money  value  stand  in  place  of  the  prize. 
And  proceedings  may  be  had  where  proper- 
ty which  might  have  been  brought  in  has 
been  entirely  lost  or  destroyed.  Adjudica- 
tion is  contemplated  in  all  cases. 

By  i  40.36  (U.  S.  Comp..  Stat.  1901,  p. 
dld4),  a  bounty  is  given  for  each  person  on 
board  a  vessel  of  the  enemy  which  is  "si:nk 
or  otherwise  destroyed"  in  an  engagement, 
of  $100  if  the  hostile  fleet  is  of  inferior,  and 
of  $200  if  of  equal  or  superior,  force;  and 
$50  for  every  person  on  board  at  the  time  of 

(S61]such  capture,  where  the  vessels  *  taken  are 
immediately  destroyed  in  the  public  inter- 
est, but  not  in  consequence  of  injuries  re- 
ceived in  action. 

This  bounty  is  to  be  divided  in  the  same 
manner  as  prize  money,  and  the  prize  mon- 
ey in*  the  one  case  and  the  bounty  in  the 
other  cover  the  entire  results  of  success. 


We  agree  with  counsel  for  libellant  that 
the  words  ''sunk  or  otherwise  destroyed" 
are  equivalent  to  "destroyed  W  sinking  or 
otherwise."  There  are  two  general  classes, 
then,  under  the  statute, — vessels  destroyed, 
and  vessels  captured  and  condemned,  or  ap- 
propriated. 

The  facts  before  us  are  somewhat  pecul- 
iar, and  serve  to  illustrate  the  variant  cir- 
cumstances that  may  occur  in  naval  en- 
gagements, and  create  modifications  of  the 
general  classification.  These  vessels  were 
run  ashore  and  sunk  by  their  own  com- 
manders, with  the  result  that  they  were 
only  temporarily  disabled,  and  the  com- 
manding ofllcer  of  our  fleet,  in  the  public  in- 
terest, as  the  engagement  closed,  directed 
their  destruction  £>  oe  completed  *by  buni-[S62] 
ing.  In  the  report  of  the  action,  dated 
May  4,  1898,  they  were  included  among  the 
vessels  reported  as  burnt,  but  they  were  not 
included  in  the  appraisement  made  by  the 
board  of  appraisal  and  survey  ordered  in  ac- 
cordance with  $  4624,  and  following,  of  the 
Revisied  SUtutes  (U.  S.  Comp.  Stat.  1901, 
p.  3130),  to  survey,  appraise,  and  take  a 
careful  inventory  of  "enemy's  property  cap- 
tured and  appropriated  for  the  uses  of  the 
United  States  government."  After  hostili- 
ties were  suspended  an  examination  of  the 
wrecks  of  the  Don  Juan  de  Austria,  the  Isla 
de  Cuba,  and  the  Isla  de  Luzon  was  made, 
and  subsequently  the  vessels  were  raised, 


Sec.  4625  (U.  8.  Comp.  Stat.  1901,  p.  S130). 
If,  by  reason  of  the  condition  of  the  captured 
property,  or  If,  because  the  whole  has  been  ap- 
propriated to  the  use  of  the  United  States,  uo 
part  of  It  has  been  or  can  be  sent  in  for  ad- 
judication, or  If  the  property  has  been  entirely 
lost  or  destroyed,  proceedings  for  adjudication 
may  be  commenced  in  any  district  the  Secre- 
tary of  the  Navy  may  designate;  and  In  any 
such  case  the  proceeds  of  anything  sold,  or 
the  value  of  anything  taken  or  appropriated 
for  the  use  of  the  United  States,  shall  be  de- 
posited with  the  Assistant  Treasurer  In  or 
nearest  to  that  district,  subject  to  the  order  of 
the  court  In  the  cause.  If,  when  no  property 
can  be  setft  In  .for  adjudication,  the  Secretary 
of  the  Navy  shall  not,  within  three  months 
after  any  capture,  designate  a  district  for  the 
Institution  of  proceedings,  the  captors  may  In- 
stitute proceedings  for  adjudication  In  any  dis- 
trict. And  if,  in  any  case  of  capture,  no  pro- 
ceedings for  adjudication  are  commenced  with- 
in a  reasonable  time,  any  parties  claiming  the 
captured  property  may.  In  any  district  court, 
as  a  court  of  prise,  move  for  a  monition  to 
show  cause  why  such  proceedings  shall  not  be 
commenced,  or  institute  an  original  suit  In 
such  court  for  restitution,  and  the  monition  is- 
sued In  either  case  shall  be  served  on  the  at- 
torney of  the  United  States  for  the  district, 
and  on  the  Secretary  of  the  Navy,  as  well  as 
on  such  other  persons  as  the  court  shall  order 
to  be  notlUed. 

Sec.  4630  (U.  8.  Comp.  Stat.  1901,  p.  3132). 
The  net  proceeds  of  all  property  condemned  as 
prise  shall,  w|ien  the  prise  was  of  superior  or 
equal  force  to  the  vessel  or  vessels  making  the 
capture,  be  decreed  to  the  captors;  and  when 
of  Inferior  force,  one  half  shall  be  decreed  to 
the  United  States  and  the  other  half  to  the 
captors,  except  that  In  case  of  privateers  and 
letters  of  marque',  the  whole  shall  be  decreed 
to  the  captors  unless  it  shall  be  otherwise  pro- 
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Tided  in  the  commissions  issued  to  such 
sels. 

Sec.  4634  (U.  8.  Comp.  Stat.  1901,  p.  3134). 
Whenever  a  decree  of  oondemnatlon  Is  ren- 
dered, the  court  shall  consider  the  claims  of 
all  vessels  to  participate  In  the  proceeds,  and 
for  that  purpose  shall,  at  as  early  a  stage  of  the 
cause  as  possible,  order  testimony  to  be  taken 
tending  to  show  what  part  should  be  awarded 
to  the  captors,  and  what  vessels  are  entitled 
to  share;  and  such  testimony  may  be  sworn  to 
before  any  Judge  or  commissioner  of  the 
courts  of  the  United  States,  consul  or  com- 
mercial agent  of  the  United  States,  or  notary 
public,  or  any  officer  of  the  Navy  highest  in 
rank,  reasonably  accessible  to  the  deponent. 
The  conrt  shall  make  a  decree  of  distribution* 
determining  what  vessels  are  entitled  to  share 
In  the  prise,  and  whether  the  prise  was  of  su- 
perior, equal,  or  Inferior  force  to  the  vessel  or 
vessels  making  the  capture.  The  decree  shall 
recite  the  amount  of  the  gross  proceeds  of  the 
prise,  subject  to  the  order  of  the  court,  and  the 
amonnt  deducted  therefrom  for  costs  and  ex- 
penses, and  the  amonnt  remaining  for  distribu- 
tion; and  whether  the  whole  of  such  residue 
Is  to  go  to  the  captors,  or  one  half  to  the 
captors  and  one  half  to  the  United  States. 

Sec.  4(135  (U.  8.  Comp.  Stat.  1901,  p.  8134). 
A  bounty  shall  be  paid  by  the  United  States 
for  each  person  on  board  any  ship  or  vessel  of 
war  belonging  to  an  enemy  at  the  commence- 
ment of  an  engagement,  which  Is  sank  or  other- 
wise destroyed  In  such  engagement  by  any 
ship  or  vessel  belonging  to  the  United  States, 
or  which  It  may  be  necessary  to  destroy  in 
consequence  of  Injuries  sustained  in  action,  of 
one  hundred  dollars,  if  the  enemy*s  vessel  was 
of  Inferior  force,  and  of  two  hundred  dollars. 
If  of  equal  or  superior  force,  to  be  divided 
among  the  ofBcers  and  crew  In  the  same  man- 
ner as  prise  money;  and  when  the  actual  nam* 
l>er  of  men  on  board  any  such  vessel  cannot 
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uader  a  contract  entered  into  by  the  com- 
naader-ui-chief  for  the  government,  and 
roeoBstnicted.  If  the  ves^s  had  not  been 
rtittd  and  saved,  they  would  have  remained 
abandoned  as  destroyed;  but  as  they  were 
Mred  and  appropriated  by  the  government, 
they  cannot  be  said  in  fact  to  fall  within 
that  category.  We  attach  no  importance 
to  the  official  reports  referring  to  the  ves- 
sels as  destroyed,  which  was  true  in  the 
i]*Mnse  in  which  the  word  was  then  nsed,  for 
the  question  really  is,  whether,  when  sal- 
%itgehad  been  effected,  the  government  can 
ratintain  that  the  captors  did  not  take 
them,  but  that  they  were  destroyed  so  that 
they  could  not  be  treated  as  prize. 

The  position  of  the  government  is  that, 
at  these  vessels  were  sunk  and  destroyed  to 
toeh  an  extent  that  libellant's  naval  force 
va^  powerless  to  salve  them  by  its  own  re- 
touroes,  their  subsequent  reconstruction  and 
appropriation  by  the  government  had  no  ef* 
feet  00  their  legal  siSitus,  which  had  been 
determined  immediately  after  the  battle. 

It  is  insisted  that,  if  not  prize  then,  they 
«Kild  not  be  prize  afterwards,  and  yet  it  is 
oot  denied  that  when  the  question  of  title 
19  settled  by  decree,  it  takes  effect  by  rela- 
tion as  of  the  date  of  the  capture.  And  be- 
cause  this  is  so,  the  fact  that  hostilities  had 
ceaied  before  the  vessels  were  raised  be- 
cooMs  immaterial. 

Tht  contention  is  that,  if  a  vessel  lies  •n 


the  bottom  in  shallow  water,  but  in  such  a 
condition  that  she  cannot  be  floated  *by  any  [864] 
of  the  means  ordinarily  possessed  by  a  na- 
val force,  such  vessel  must  be  regarded  as 
"sunk"  within  the  meaning  of  the  statute, 
even  though  she  has  received  no  structural 
injury;  or  if  a  vessel,  though  not  sunk,  be 
so  structurally  injured  as  to  destroy  her 
power  of  floating,  and  she  cannot  be  re- 
paired by  any  means  possessed  by  the  naval 
forces  in  the  place  where  she  lies,  such  ves- 
sel must  be  regarded  as  structurally  "de- 
stroyed"  within  the  meaning  of  the  statute. 
And  it  is  said  that  a  close  analogy  is  fur- 
nished by  the  cases  of  constructive  total  loss 
of  a  vessel,  such  as  justifies  an  abandon- 
ment to  the  underwriters.  Nevertheless, 
counsel  argues  that  there  are  differences  be- 
tween those  cases  and  cases  under  §  4635 
(U.  S.  Comp.  Stat.  1901,  p.  3134).  Thus, 
while  it  is  admitted  that  in  the  former  the 
owner  need  not  abandon  unless  he  see  fit 
to  do  so,  the  right  of  election  on  the  part 
of  captors  as  to  whether  the  vessel  should 
be  treated  as  destroyed  or  as  a  prize  is  de- 
nied in  the  latter;  and  another  difference 
suggested  is  that  the  owner  of  a  submerged 
or  stranded  vessel  could  contract  with  a 
third  party  to  'raise  it,  while  captors  can- [265] 
not.  We  think,  however,  that  the  alleged 
differences  destroy  the  analogy  altogether, 
or  rather  that  its  application,  when  correct- 
ly   stated,    leads    to   the  opposite   result. 


be  satisfactorily  ascertained,  it  shall  be  estl- 
Bated  according  to  the  complement  allowed  to 
Teasels  of  Its  class  In  the  Navy  of  the  United 
States;  and  there  shall  be  paid  as  bounty  to 
the  captors  of  any  vessel  of  war  captured  from 
aa  enemy,  which  they  may  be  instructed  to 
4ettror,  or  which  is  immediately  destroyed  for 
the  pablic  interest,  but  not  In  consequence  of 
iBjnriea  received  In  action,  fifty  dollars  for 
«t«ry  person  who  ahall  be  on  board  at  the  time 
^  fQch  capture, 
lastmctions: 

20.  Prises  should  be  sent  in  for  adjndlca- 
ttoa,  anless  otherwise  directed,  to  the  nearest 
hoQie  port  In  which  a  prize  court  may  be  sit- 
ting. 

21.  The  prise  should  be  delivered  to  the 
«aQrt  aa  nearly  as  possible  in  the  condition  In 
whkh  she  was  at  the  time  of  seizure;  and 
te  this  end  her  papers  should  be  sealed  at  the 
tine  of  seizure  and  kept  In  the  custody  of  the 
prise  master.  Attention  Is  called  to  articles 
Noa.  16  and  17  for  the  government  of  the 
United  SUtes  Nary.     (Exhibit  A.) 

22.  Alt  witneases  whose  testimony  is  neces- 
siry  to  the  adjudication  of  the  prize  should  be 
detained  and  sent  In  with  her,  and.  if  drcum- 
fltanees  permit.  It  is  preferable  that  the  of- 
ficer making  the  search  should  act  as  prise 
ttaster. 

23.  As  to  the  delivery  of  the  prize  to  the 
jadidal  authority,  consult  If  4615,  4616,  and 
4617.  Revised  Statutes  of  1878  [U.  8.  Comp. 
Stat  1901.  p.  8127].  (Exhibit  B.)  The  pa- 
pers, including  the  log  book  of  the  prise,  are 
ddlrered  to  the  prize  commissioners;  the 
witnesses,  to  the  custod/  of  the  United  States 
■oarshal;  and  the  prize  itself  remains  in  the 
custody  of  the  prize  nmster  until  the  court  Is- 
*ae8  process  directing  one  of  Its  own  officers 
to  take  charge. 

24.  The  title  to  property  seized  as  prise 
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changes  only  by  the  decision  rendered  by  the 
prize  court.  But,  If  the  vessel  Itself,  or  Its 
cargo,  is  needed  for  immediate  public  use,  it 
may  be  converted  to  such  use,  a  careful  inven- 
tory and  appraisal  being  made  by  impartial 
persons  and  certified  to  the  prize  court. 

28.  If  there  are  controlling  reasons  why  ves- 
sels may  not  be  sent  In  for  adjudication, — as 
unseaworthiness,  the  existence  of  Infectious 
disease,  or  the  lack  of  a  prise  crew,  they  may 
be  appraised  and  sold;  and  If  this  cannot  be 
done,  they  may  be  destroyed.  The  imminent 
danger  of  recapture  would  Justify  destruction. 
If  there  was  no  doubt  that  the  vessel  was  good 
prize.  But,  in  all  such  cases,  all  the  papers 
and  other  testimony  should  be  sent  to  the 
prize  court,  in  order  that  a  decree  may  be  duly 
entered. 

Bxhibit  A. 

Art.  16.  No  person  in  the  Navy  shall  take 
out  of  a  prize,  or  vessel  seised  as  a  prize,  any 
money,  plate,  goods,  or  any  part  of  her  equip- 
ment, unless  it  be  for  the  better  preservation 
thereof,  or  unless  such  articles  are  absolutely 
needed  for  the  use  of  any  of  the  vessels  or 
armed  forces  of  the  United  States,  before  the 
same  are  adjudged  lawful  prise  by  a  compe- 
tent court;  but  the  whole,  without  fraud,  con- 
cealment, or  embesslement,  shall  be  brought 
in,  in  order  that  Judgment  may  be  passed  there- 
on; and  every  person  who  offends  against  this 
article  shall  be  punished  as  a  court  martial 
may  direct. 

Art.  17.  If  any  person  in  the  Navy  strips 
off  the  clothes  of,  or  pillages,  or  in  manner 
maltreats,  any  person  taken  on  board  a  prize, 
he  shall  suffer  such  punishment  as  a  court 
martial  shall  adjudge. 

Bxhibit  B. 

[||  4615,  4616,  and  4617  Rev.  Stat   (U.  S. 
Comp.  SUt  1901,  p.  8127).] 
30  4611 


f65-967 


SUPBEME  GOUBT  OF  THE  UNITED  STATES. 


Oct.  Tebm^ 


Abandonment  rests  on  the  election  of  the 
parties,  and  there  was  here  neither  a  ri^ht 
of  abandonment  nor  any  acts  from  which 
abandonment  on  the  one  side  and  accept- 
ance  on  the  other  could  be  fairly  inferred. 

The  public  interest  required  the  United 
States  and  the  captors  to  preserve  the  prop- 
ei*ty,  if  that  were  possible;  and  it  would  be 
an  anomalous  conclusion  to  hold  in  invitum 
that  the  United  States  could  pay  bounty  for 
these  vessels  as  destroyed  and  at  the  same 
time  retain  and  use  them. 

The  vessels  were  not  derelict,  abandoned 
without  hope  of  recovery,  but,  on  the  con- 
trary, their  preservation  was  recommended, 
and,  in  the  circumstances,  Commodore 
Dewey,  having  duly  taken  the  steps  pre- 
scribed bv  the  statute  in  respect  of  vessels 
confessedlT  captured,  was  not  obliged  to  de- 
termine at  once  at  his  peril  into  which  class 
these  particular  vessels  fell,  and  to  literally 
comply  with  8  4615  (U.  S.  Comp.  Stat. 
1001,  p.  3127 )«  in  regard  to  captured  prop- 
erty "not  in  condition  to  be  sent  in  for  ad- 
judication." 

War  is  not  waged  for  predatory  purposes, 
but  Congress  chose  to  grant  rewara  for  suc- 
cess, and  in  doing  so  cannot  be  assumed  to 
have  intended  that  such  reward  should  be 
subjected  to  the  restrictions  of  close  bar- 
gains. The  intention  was  that  either  prize 
money  or  bounty  should  be  paid.  Of 
course,  by  capture  without  destruction  the 
government  might  obtain  distinct  acquisi- 
tions, and  the  captors  would  be  recompensed 
at  the  expense  of  the  enemy. 

Circumstances  have  frequently  occurred 
in  which  th^  public  interest  has  required 
the  destruction  of  vessels  capable  in  them- 
selves of  being  brought  in, — ^as,  for  example, 
at  the  battle  of  the  Nile,  when  Nelson  was 
obliged  to  bum  prizes  in  order  to  avoid  the 
delav  in  refitting  them,  and  the  loss  of  the 
service  of  other  ships  to  convoy  them  to 
Gibraltar;  but  there  his  government  could 
not  assist  him,  or  take  the  captured  vessels 
off  his  hands. 

Section  4635  (U.  S.  Comp.  Stat.  1001,  p. 
8134)  provided  that  bounty  should  be  paid 
in  all  cases  where  an  enemy  vessel  of  war 
was  sunk  or  otherwise  destroyed,  either  in 
an  engagement,  or  in  consequence  of  injuries 
{266] received  *in  action,  or  after  capture  when 
the  destruction  was  for  the  public  interest; 
but  the  statute  does  not  demand  the  con- 
struction that  every  vessel  must  be  consid- 
ered as  destroyed,  which,  though  susceptible 
of  salvage  and  saved,  could  not  have  been, 
and  was  not  saved,  by  the  unaided  resources 
of  the  capturing  force. 

It  is  true  that  when  the  government  suc- 
ceeded in  raiping  and  restoring  the  vessels, 
it  saved  them  for  itself,  but  it  may  reason- 
ably be  held  that  this  was  subject  by  rela- 
tion to  the  right  of  the  captors  to  an  adju- 
dication giving  them,  after  the  costs  and 
expenses  were  deducted,  a  share  in  the  resi- 
due of  value. 

If  the  effort  at  salvage  had  failed,  or  if 
the  cost  had  equaled  or  exceeded  the  value, 
the  captors  would  still  be  entitled  to  boun- 
ty, for  it  was  not  intended  that  the  grant 
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should  be  defeated  by  laying  them  under  a. 
ligid  rule  of  election.  And,  on  the  other 
hand,  these  vessels  were  not  "appropriated 
to  the  use  of  the  United  States"  by  the  mer» 
effort  of  the  government  to  raise  them. 

The  act  of  raising  was  not  the  use  con- 
templated by  the  statute.  Such  use  wa» 
dependent  on  the  success  of  the  effort  at 
salvage.  The  loss,  which  might  have  been 
total,  became,  on  success,  partial, — ^that  is^ 
confined  to  the  extent  of  the  expenditure; 
and  the  taking  possession  to  accomplisb 
that  result,  became,  by  success,  appropria- 
tion  to  use. 

The  case  of  the  Albemarle  is  in  point,  al- 
though apparently  no  opinion  ruled  the 
question  in  terms.- 

The  Albemarle  was  sunk  by  Lieutenant 
Cushin^  on  the  night  of  October  27,  1804; 
was  raised  in  March,  1865;  reach^  Nor- 
folk, April  27,  1865,  and  was  appropriated 
to  the  use  of  the  United  States.  She  was 
appraised  by  a  duly-appointed  board  of 
naval  oOicers  and  the  value  found  was  de- 
posited by  the  Secretary  of  the  Navy  with 
the  Assistant  Treasurer  of  the  United 
States  at  Washington.  Proceedings  to  con- 
demn the  Albemarle  as  prize  were  instituted 
iii  the  district  court  of  the  United  States  for 
the  District  of  Columbia  and  went  to  a  de- 
cree of  condemnation.  The  case  was  not  re- 
ported, but  the  proceedings  will  be  found  in 
Stcan  V.  United  States,  10  Ct.  a^  51,  in  the 
course  of  subsequent  litigation;  as  also  in 
United  States  v.  Steever,  113  U.  S.  747,  28 
L.  ed.  1133,  5  Sup.  Ct.  Rep.  765..  No  ap- 
peal was  taken,  and  the  conclusion  that  a 
^vessel  thus  situated  could  be  decreed  to  be[267] 
prize  was  accepted  by  all  the  departments. 
We  perceive  no  adequate  reason  to  depart 
from  that  precedent. 

2.  As  to  the  property  taken  from  the  ves- 
sels raised  and  reconstructed,  and  that  tak- 
en from  the  vessels  destroyed,  we  think  its 
legal  status  must  be  regarded  as  the  same 
as  that  of  the  vessel  to  which  it  belonged. 

By  §  4013  (U.  S.  Contp.  Stat.  1001,  p. 
3120)  it  is  declared  that  the  provisions  of 
Title  LIV.  shall  apply  to  "all  captures  made 
as  prize  by  authoribr  of  the  United  States 
or  adopted  and  ratified  by  the  President  of 
the  United  States." 

The  taking  must  be  under  such  conditiona 
as  make  the  subject  of  the  capture  prise, 
and  the  sections  preceding  |  4635  (U.  S. 
Comp.  Stat.  1001,  p.  3134)  recognize  that 
property  other  than  vessels  may  be  prize, 
using  the  words  "ship  and  cargo,"  'S«8seU 
arms,  munitions,  or  other  material,"  "cap- 
tured property,"  "prize  proporty."  But  | 
4635  (U.  S.  Comp.  Stat.  1001,  p.  3134)  re- 
fers to  the  destruction  of  "a  ship  or  vessel 
of  war,"  which  could  not  be  "sunt  or  other- 
wise destroved"  under  that  section,  and  be 
"prize"  under  the  preceding  sections,  and, 
as  we  have  already  said,  the  grant  of  bounty, 
to  be  divided  "in  the  same  manner  as  prize 
money,"  appears  obtiously  to  have  been 
"intended  as  a  substitute  for  the  prize  it- 
self," as  ruled  by  Lowell,  J.,  in  ne  Selma, 
)  Low.  Dec.  30,  Fed.  Cas.  No.  12,647,  or  as 
given  in  lieu  of  prize  money,  as  observed  by 
Mr.   Justice   Field,   in    Porter    v.     United 
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States,  106  U.  S.  607,  auh  nom.  United 
States  V.  Steam  Vessels  of  War,  27  L.  ed. 
280,  1  Sup.  Ct.  Rep.  539. 

No  question  of  cargo  is  involved.  Cargo 
is  the  fading  of  a  ship  or  vessel,  and  may  be 
prize  when  the  vessel  is  not,  or  the  vessel 
may  be  when  the  cargo  is  not.  The  inquiry 
here  relates  to  things  belonging  to  the  out 
flt  of  vessels  of  war,  for  whose  capture  prizt- 
money  is  paid,  and  for  whose  destruction 
bounty  is  paid.  The  injury  to  the  enemy 
is  the  same  in  either  case,  but  the  reward 
cannot  be*  the  same,  as  it  is  arbitrary  in  the 
one  case,  and  not  in  the  other,  and  arrived 
at  in  accordance  with  the  ^neral  rules  pre- 
scribed as  required  by  the  circumstances. 
The  statute  did  not  contemplate  a  division 
of  the  grant  and  an  award  of  prize  money 
and  bounty  in  respect  of  the  same  transac- 
tion, unlcHs,  indeed,  the  capture  embraced- 
distirot  nnd  separate  properties. 
[«68]  •What  is  included  then  by  the  term  "a 
ship  or  vessel  of  war,"  under  §  4636  ( U.  S. 
Coinp.  Stat,  moi,  p.  3134)  T  Whatever  the 
{.oleration  cKtended  in  courts  of  admiralty 
to  the  use,  in  practice,  of  words  apparently 
ouperHuons,  the  word  "ship"  embraces  her 
boats,  tnekle,  apparel,  and  appurtenances, 
because  part  of  the  ship  as  a  going  concern, 
and.  for  the  same  reason,  "ship  or  vessel  of 
war"  includes  her  armament,  search  lights, 
stores. — eveiTtliing,  in  short,  attached  S>  or 
on  board  the  ship  in  aid  of  her  operations. 

Tlie  first  congressional  legislation  regu- 
latin;;  prize  was  the  act  of  March  2,  1791) 
(1  .Stat,  at  L.  715,  chap.  24),  providing: 

"Sec.  5.  And  be  it  further  enacted.  That 
all  captured  national  ships  or  vessels  of 
nar  shall  be  the  property  of  the  United 
States, — all  other  ships  or  vessels,  being  of 
sujKirior  force  to  the  vessel  making  the  cap- 
ture, in  men  or  guns,  shall  be  the  sole  prop- 
erty of  the  captors, — and  all  ships  or  vcs- 
selr^  of  inferior  force  shall  be  divided  equal- 
ly between  the  United  States  and  the  offi- 
cers and  men  of  the  vessel  making  the  cap- 
ture. ' 

"Sec.  6.  And  be  it  further  enacted.  That 
the  produce  of  prizes  taken  by  the  ships  of 
the  United  States,  and  bounty  for  taking 
the  ships  of  the  enemy,  be  proportioned  and 
distributed  in  the  manner  following,  to 
wit: 

[Then  followed  twelve  subdivisions  in  re- 
spect of  the  distribution  of  prize  money.] 

"13.  The  bounty  given  by  the  United 
States  on  any  national  ship  of  war,  taken 
from  the  enemy  and  brought  into  port,  shall 
be,  for  every  cannon  mounted,  carrying  a 
ball  of  twenty-four  pounds,  or  upwards,  two 
hundred  dollars;  for  every  cannon  carrying 
a  ball  of  eighteen  pounds,  one  hundred  and 
fifty  dollars;  for  every  cannon  carrying  a 
ball  of  twelve,  pounds,  one  hundred  dollars ; 
and  for  every  cannon  carrying  a  ball  of  nine 
pounds,  seventy -five  dollars ;  for  every  small- 
er cannon,  fifty  dollars;  and  for  every  offi- 
cer and  man  token  on  board,  forty  dollars, 
— which  smns  are  to  be  divided  agreeably 
Co  the  foregoing  articles." 

These  sections  admit  of  no  other  meaning 
than  that  the  tackle,  sails,  apparel,  stores, 
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guns,  ammunition,  and  other  appurtenances 
of  captured  national  vessels  of  war  should 
be  the  propertv  of  the  United  States,  as  well 
as  the  ships  tnemselves,  and  so  of  ships  or 
vessels  goiag  to  the  captors. 

*And  the  acts  of  April  23,  1800  (2  Stat[S60] 
at  L.  45,  chap.  33),  July  17,  18G2  (12  Stat, 
at  L.  600,  chap.  204),  June  30,  1864  (13 
Stat,  at  L.  306,  chap.  174),  and  the  Revised 
Statutes,  contain  nothing  inconsistent  with 
chat  view. 

Parsons,  in  his  work  on  Marine  Insur- 
ance, says  that  "insurance  on  the  ship  cov- 
ers all  that  belongs  to  it,  as  hull,  sails*,  rig- 
ging, tackle,  apparel,  or  furniture;"  and  he 
((uotes  from  KmC*rigon  (chap.  10,  §  2,  p. 
234 ) :  "The  expression  *on  the  body*  em- 
braces, in  its  generality,  as  I  have  just 
said,  all  that  regards  the  ship.  Such  are 
the  hull  of  the  vessel,  its  rigging  and  ap- 
parel, munitions  of  war,  stores  and  victual- 
ing, advances  to  the  crew,  and  all  that  has 
been  expended  in  the  fitting  it  out."  1  Ma- 
rine Ins.  524. 

And  in  his  work  on  Shipping  and  Admi- 
ralty, vol.  1,  p.  78,  the  same  author  says: 
"llow  much  passes  by  the  word  'ship,*  or 
the  phrase  *snip  and  her  appurtenances. — 
or  apparel,— or  furniture,' — or  the  like, 
cannot  be  positively  determined  by  any  defi- 
nition. Stowell  and  Abbott  agree  that 
whatever  is  on  board  a  ship  for  the  objects 
of  the  voyage  and  adventure  in  which  she 
is  engaged,  belonging  to  the  owners,  consti- 
tutes a  part  of  the  ship  and  her  appurte- 
nances, within  the  meaning  of  the  English 
statute  of  63  Geo.  III.  chap.  159." 

That  was  an  act  "to  limit  the  responsibil- 
ity of  shipowners,"  and  provided  that  own- 
ers should  not  be  liable  "further  than  the 
value  of  their  own  vessel,  and  the  freight 
due  or  to  grow  due,"  and  in  several  clauses 
of  the  act  the  responsibility  was  referred  to 
as  limited  "to  the  value  of  the  ship  with 
all  her  appurtenances  and  freight." 

In  The  Dundee,  1  Hagg.  Adm.  109,  the 
question  arose  whether  the  value  of  certain 
fishing  stores  should  be  included.  Lord 
Stowell  held  that  it  should,  and  that  the 
word  "appurtenances"  distinguished  be- 
tween cargo,  which  was  intended  to  be  dis- 
posed of  at  the  foreign  port,  and 'having  a 
merely  transitory  connection  with  the  ship, 
and  those  accompaniments  that  were  indis- 
pensable instruments,  without  which  the 
ship  could  not  j^rform  its  functions.  The 
owners  declared  m  prohibition  in  the  King's 
Bench,  Gale  v.  Laurie,  6  Barn.  &  C.  156,  and 
Abbott,  Ch.  J.,  afterwards  Lord  Tenterden, 
announced  the  same  conclusion,  and,  among 
other  things,  said:  "The  fishing  stores 
were  not  *carried  on  board  the  ship  aa  mer-[270] 
chandise,  but  for  the  accomplishment  of  the 
objects  of  the  voyage;  and  we  think  that 
whatever  is  on  board  a  ship  for  the  object 
of  the  voyage  and  adventure  on  which  she 
is  engaged,  belonging  to  the  owners,  consti- 
tutes a  part  of  the  ship  and  her  appurte- 
nances within  the  meaning  of  this  act  [53 
Geo.  [II.  chap.  159],  whether  the  object  be 
warfare,  the  conveyance  of  passengers  or 
goods,  or  the  fishery.  This  construction 
furnishes   a  plain   and   intelligible   general 
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4iile;  whereas^  if,  it  should  be  held  that 
nothing  is  to  be  considered  as  part  of  the 
«hip  that  is  not  necessary  for  her  naviga- 
tion or  motion  on  the  water,  a  door  would 
be  opened  to  many  nice  questionsisand  much 
discussion  and  cavil." 

In  The  Witch  Queen,  8  Sawy.  201,  Fed. 
Cas.  No.  17,916^  Judge  Hoffman  held  that, 
where  a  vessel  was  supplied  with  a  diving 
l>ell,  air  pump,  and  other  apparatus  for  the 
accomplishment  of  the  enterprise  in  which 
«he  was  about  to  engage,  toe  lien  of  the 
materialmen  extended  to  all  articles  belong- 
ing to  the  owner,  which,  not  being  cargo, 
bad  been  placed  on  board  for  the  objects 
and  purposes  of  the  voya^.  The  decision 
proceeded  on  our  8th  rule  in  admiralty,  re- 
ferring to  "suits  in  rem  against  a  ship,  her 
'  tackle,  sails,  apparel,  furniture,  boats,  or 
other  appurtenances;"  and  The  Dundee,  de- 
cided twenty  years  before  the  adoption  of 
the  rule,  was  cited  as  showing  the  sense  in 
which  the  term  "appurtenances"  had  been 
used. 

To  be  sure,  the  words  tackle,  sails,  ap- 
parel, boats,  appurtenances,  are  not  used  in 
Title  LIV.,  but  we  think  that  such  minute- 
ness was  unnecessary,  and  that  the  words 
'"ship  or  vessel  of  war  belonging  to  the  ene- 
«uy"  are  sufficiently  compr^ensive  to  em- 
l>ra^  not  onlv  everything  essential  to  the 
«hip'8  navigation,  but  to  the  purposes  of  her 
•eaustence. 

Necessarily,  there  is  nothing  in  the  dis- 
tinction attempted  to  be  drawn  between  the 
■ship  and  her  "appliances  and  outfit;"  nor 
4SU1  we  concur  in  the  view  that  the  latter 
anay  be  ref^arded  as  cargo  in  any  aspect. 

It  is  said  thi^t  the  destroyed  hostile  ves- 
•sel  of  war  should  be  held  the  subject  of 
bounty,  and  property  taken  from  her  the 
subject  of  prize  money,  because  bounty 
alone  would  be  an  inadequate  reward. 
fSTl]  *This,  even  if  true,  would  not  justify  us 
in  attributing  to  the  statute  a  scope  not 
permitted  by  its  terms. 

Section  4635  (U.  S.  Comp.  Stat.  1901,  p. 
3134)  is  couched  in  the  same  language  as 
when  enacted  July  17,  1862,  after  the  bat- 
tle between  the  Monitor  and  the  Merrimac 
bad  admonished  us  of  the  impending  change 
in  the  construction  of  vessels  of  war,  yet 
^e  bounty  provision  was  re-enacted  in 
1864,  and  incorporated  into  the  Revised 
"Statutes,  and  while,  in  these  da^s,  the 
■amount  of  bounty  may  seem  inconsiderable 
in  comparison  with  the  value  of  the  vessel 
•destroyed,  we  must  take  the  statute  as  we 
iind  it. 

3.  The  battle  of  Manila  was  fouffht  on 
the  Ist  day  of  May,  and  on  the  3d  the 
enemy's  forces  evacuated  ,  the  Cavite  arse- 
nal, which  was  taken  possession  of  by  a  land- 
ing party.  This  naval  station  contained  a 
<*onsiderab]e  amount  of  arms,  munitions, 
and  material,  for  the  repairing,  equipment, 
and  fitting  out  of  ships,  and  some  nonsea- 
going  boats  were  in  use  there.  The  proper- 
ty was  appraised  in  due  course ;  some  of  it 
was  used  in  the  Navy  prior  to  the  exchange 
of  ratifications  of  the  treaty  of  peace,  and 
the  remainder  restored  to  Spain  thereafter. 
The  district  court  declined  to  adjudicate 
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this  property  to  be  prize,  because  captured 
oh  land. 

These  were  naval  stores  taken  at  a  naval 
station,  by  a  naval  force,  as  the  result  of  a 
naval  enfl;agement,  and  the  question  is 
whether  the  fact  that  th^  were  taken  from 
a  navy  yard  instead  of  from  a  vessel  ren- 
dered the  statute  inapplicable. 

Generally  speaking,  forts,  cities,  Idnds 
taken  from  the  enemy,  are  called  conquests ; 
movables  taken  on  land,  booty;  on  the  high 
seas,  prize.  And  the  high  seas  include 
coast  waters  without  the  boundaries  of  low- 
water  mark,  though  within  bays  or  road- 
steads,— waters  on  which  a  court  of  admir- 
alty has  jurisdiction.  United  States  v.- 
Ro88,  1  Gall.  624,  Fed.  Cas.  No.  16,196. 

Mr.  Justice  Story  and  Mr.  Wheaton 
thought  that  the  jurisdiction  in  prize  ex- 
tended "as  well  to  ^^oods  taken  on  land  by 
a  naval  force,  or  in  consequence  of  the 
operations  of  a  naval  force,  as  to  property 
captured  on  the  water."  Wheaton,  Cap- 
tures, 278;  Pratt's  Story,  Notes  on  Prize 
Courts,  28;  2  Wheat.  Appx.  1,  4  L.  ed.  281. 
Both  these  learned  authors  cite  English 
authorities,  and  among  them  the  leading 
case  of  Lindo  v.  Rodney,  2  Dougl.  613,  note. 

*Iii  that  case  the  property  waa  captured  [27S] 
on  the  island  of  St.  Eustatius,  and  a  writ 
of  prohibition  to  restrain  the  prize  court 
was  applied  for.  It  was  stated  that  the  only 
question  was  "whether  the  goods  being  tak- 
en on  land,  though  in  consequence  of  a  sur- 
render to  ships  at  sea,  excludes  the  only 
prize  jurisdiction  known  in  this  kingdom." 
The  question  was  answered  in  the  negative 
in  an  elaborate  opinion  and  the  rule  dis- 
charged. J^rd  Mansfield,  among  other 
things,  said:  "In  short,  every  reason 
whidi  created  a  prize  court  as  to  things 
taken  upon  the  nigh  seas,  holds '  equally 
when  they  are  thna  taken  at  land.  The 
original  cause  of  taking  is  here  at  sea.  The 
force  which  terrified  the  place  into  a  sur- 
render was  at  sea.  If  they  had  resisted, 
the  force  to  subdue  would  have  been  from 
the  sea.  Mr.  Piggott  candidly  said,  it 
would  be  spinning  very  nicely  to  contend, 
if  the  enemy  left  their  ship,  and  got  ashore 
with  money,  were  followed  upon  land,  and 
stripped  of  their  money,  that  this  would  not 
be  a  sea  capture.  I  agree  with  him,  but  I 
cannot  distinguish  that  case  from  this. 
Both  takings  are  literally  upon  land.  In 
both,  the  prey  is,  as  it  were,  killed  at  sea* 
and  taken  upon  land.  Here  the  capture  of 
the  goods  on  land  is  the  immediate  conse- 
quence of  the  surrender  at  discretion  to  a 
sea  force.  Would  a*  sum  paid  by  capitula- 
tion upon  land  have  made  it  a  sea  or  a  land 
Erize?  Cut  bono,  should  all  this  subtlety 
e  spun,  when  the  reason  for  a  jurisdiction 
to  judge  a  capture  at  sea  and  such  a  cap- 
ture at  land  is  exactly  the  same  ?" 

This  reasoning  shows  that  even  though 
the  general  proposition  may  have  been  stat- 
ed somewhat  broadly  by  Story  and  Wheat- 
on, circumstances  may  bring  particular 
cases  within  it,  and  that  mere  contact  with 
land  does  not  ipso  facto  exclude  jurisdiction 
in  prize. 

In  The  Siren,  13  Wall.  389,  392.  mh  nom. 
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United  Statet  BhipB  of  War  y.  United 
States,  20  L.  ed.  505,  506,  ^r.  Justice 
Swayne,  speaking  for  the  court,  aaid: 
"While  the  Amencan  colonies  were  a  part 
of  the  British  Empire,  the  English  mari- 
time law,  including  the  law  of  prize,  was 
the  maritime  law  of  this  country.  From 
the  close  of  the  Revolution  down  to  this 
time,  it  has  continued  to. he  our  law,  so  far 
as  it  is  adapted  to  the  altered  circumstan- 
.oes  and  condition  of  the  country,  and  has 
not  been  modified  by  the  proper  national 
authorities." 
[278]  *It  was  there  decided  that  a  seagoing  ye»> 
sel  captured  by  the  Armv  and  Navy  joint- 
ly was  not  subject  of  conaemnation  as  prize, 
and  that  only  captures  made  by  naval  force 
alone  were  so  auDject.  "Whenever  a  claim 
18  set  up,"  said  the  court,  "its  sanction  l^ 
an  act  of  Congress  must  be  shown.  If  no 
such  act  can  be  produced,  the  alleged  right 
does  not  exist." 

Hence,  captures  are  made  as  prize  for  the 
benefit  of  captors  when  they  come  within 
the  scope  of  our  prize  statutes,  and  not 
otherwise. 

In  The  E^idaue,  1  Gall.  575,  Fed.  Cas. 
No.  4,479,  Mr.  Justice  Story  said:  "The 
admiralty,  therefore,  not  only  takes  cogni- 
zance of  all  captures  made  at  sea,  in  creeks, 
havens,  and  rivers,  but  also  of  all  captures 
made  on  land  where  the  same  have  been 
made  by  a  naval  force,  or  by  co-operation 
with  a  naval  force.  This  exercise  of  juris- 
diction is  settled  by  the  most  solemn  adju- 
dications." 

The  decree  in  The  EmuUrna  was  reversed 
in  Brown  v.  United  States,  8  Cranch,  110, 
3  L.  ed.  504,  but  that  was  on  the  ground  of 
the  unlawfulness  of  the  taking,  and  so  re- 
ferred to  by  Mr.  Justice  Gray  in  The  Pa- 
quete  Hahana,  175  U.  S.  711,  44  L.  ed.  332, 
20  Sup.  Ct  Rep.  200. 

In  United  States  v.  2601  Bales  of  Cotton, 
Woolw.  236,  Fed.  Cas.  No.  16,583,  an  oflScer 
of  the  Army  embarked  a  battalion  of  cav- 
alry on  vessels  of  the  United  States,  and  in 
the  service  of  the  government,  but  not  part 
of  the  naval  force,  and,  j^roceeding  by  nver 
and  by  land,  penetrated  into  a  certain  di»- 
trict  of  Mississippi  then  held  by  the  enemy, 
and  by  force  of  arms  overpowered  a  body  of 
hostile  troops  and  took  from  their  posses- 
sion 269^  bales  of  cotton,  which  were  subse- 
quently libelled.  And  Mr.  Justice  Miller, 
on  circuit,  held  that  the  cotton  was  cap- 
tured by  the  Army,  and  not  by  the  Navy, 
and  dismissed  the  libel.  While  Mr.  Justice 
Miller  there  remarked  that  the  result  of 
Brawn  v.  United  States  was  "that  property 
on  land  is  not,  without  the  aid  of  the  stat- 
ute, liable  to  capture  and  condemnation  as 
prize  of  war,"  yet,  after  considering  many 
J&nglish  cases  at  some  length,  and  referring 
to  The  Emulous  and  the  case  of  680  Pieces 
Merchandise,  2  Spf  ague,  233,  Fed.  Cas.  No. 
12,915,  he  said:  '^n  every  one  of  the  cases 
where  the  court  has  sustained  its  jurisdic- 
tion in  prize,  it  appears  that  the  force  mak- 
ing the  capture,  or  co-operating  in  the  act, 
was  the  naval  arm,  or,  by  its  presence  and 
[274]  active  assistanoe  It  *oofntributed  immediate- 
ly in  efTecting  the  capture;  that  it  operated 
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from  the  sea;  that  the  place  captured  waa- 
an  island,  town,  or  fortress,  itself  estab- 
lished to  resist  naval  attack,  and  to  8up{)ort 
and  succor  naval  expeditions,  and  accessible* 
from  the  sea,  so  that  the  attacking  squad- 
ron could  directly  brins  to  bear  upon  it  the- 
stress  of  its  armament/'  And,  referring  to< 
property  captured  on  land  by  land  forces, 
ne  added:  ''However  desirable  it  may  be 
that,  in  a  war  between  nations,  there  should 
exist  a  tribunal  similar  to  the  prize  court,, 
to  administer  the  law  of  nations  with  refer- 
ence to  property  captured  on  land,  we  find 
no  warrant  for  asserting  that  any  such  au- 
thor!^ exists  in  the  admiral^  courta  of 
the  United  States,  unless  the  circumstances 
of  the  capture  show  some  element  of  a  force 
operating  from,  or  on,  the  water,  which 
would  bring  it  within  the  recognized  rules 
on  that  subject." 

In  the  case  of  Mrs.  Alewander's  Cotton,  2 
Wall.  404,  suh  nom.  United  States  v.  Alem- 
ander,  17  L.  ed.  915,  a  joint  expedition  of 
gunboats  under  Rear  Admiral  Porter  and  a 
body  of  troops  under  Major  General  Banket 
proceeded  up  the  Red  River,  and,  during  ita^ 
advance,  seventy-two  bales  of  cotton,  the- 
private  property  of  Mrs.  Alexander,  were- 
taken  from  ner  plantation,  where  they  were* 
stored  in  a  cotton  gin  house  about  a  mile  from., 
the  river,  by  a  pnurty  from  one  of  the  gun* 
boats.    The  cotton  was  hauled  by  teams  to^ 
the  river  bank,  sent  to  Cairo,  libelled  aa< 
prize  of  war  in  the  district  court  for  the* 
southern  district  of  Illinois,  May  18,  1804  f 
claimed  by  Mrs.  Alexander;  sold  pendente 
lite,  and  the  proceeds  decreed  to  her.    The- 
United  States  appealed  and  asked  the  rever- 
sal of  the  decree  and  the  condemnation  of 
the  cotton  as  maritime  prize.    This  court, 
held  that  the  capture  was  justified  by  legis- 
lation and  by  public  policy,  but  that  the- 
property    was    not    maritime    prize;    that; 
there   was   no  authority  to  condemn   any 
property  as  prize  for  the  benefit  of  the  cajF- 
tors  except  under  the  act  of  July  17,  1802 
(12  Stat,  at  L.  600,  chap.  204) ;  and  that 
as  the  second  section  of  that  act  provided 
that  "the  proceeds  of  all  ships  and  vessels, 
and   the  ffoods  taken  on   board   of   them, 
which  shall  be  adjudged  good  pr^e,"  should 
be  the  property  of  the  captors,  in  whole  or 
in  part,  property  on  land  was  excluded  from 
the  category  of  prize  for  the  benefit  of  cap- 
tors, and  that  this  was  decisive  of  the  case 
*80  far  as  claims  of  captors  were  oo(neemed.[276] 
The  decree  was  reversed  and  the  cause  Re- 
manded with  directions  to  dismiss  the  Ubel. 

In  that  case  the  capture  was  the  result  of 
a  joint  expedition;  the  property  was  pri- 
vate property;  unprotected  and  stored  at  a 
distance  from  the  river;  valuable  for  dcK 
niestic  use,  and  so  valuable  as  to  be  of  pe- 
culiar assistance  to  the  enemy,  but  not  in 
any  sense  war  material. 

In  the  present  case  the  capture  was  made 
by  naval  force  alone ;  the  property  was  pub- 
lic property,  consisting  oi  arms,  munitions, 
and  naval  material;  in  a  naval  station  tak- 
en through  the  operations  of  the  fieet  from 
the  sea. 

I     For  the  reasons  indicated  by  Mr.  Justice 
Miller,  in  harmony  with  the  observations  of 
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Lord  Mansfield,  the  rulings  in  that  case  and 
in  The  Siren  are  not  controlling  in  this, 
and,  moreover,  the  terms  of  the  applicable 
statute  are  not  the  same. 

The  sections  constituting  Title  LIV.  of  the 
Revised  Statutes  were  brought  forward 
from  the  act  of  June  30.  1864  (13  Stat,  at 
L.  306,  chap.  174). 

Section  2  of  the  act  of  July  17,  1802,  re- 
ferred to  by  Mr.  Chief  Justice  Chase  in  the 
case  of  Mrs,  Al€icander*8  Cotton,  reads  as 
follows:  "That  the  proceeds  of  all  ships 
and  vessels,  and  the  eoods  taken  on  board 
of  them,  which  shall  be  adjudged  good 
prize,  shall,  when  of  equal  or  superior  force 
to  the  vessel  or  vessels  making  the  capture, 
be  the  mle  property  of  the  captors;  and 
when  of  inferior  force,  shall  be  divided 
equally  between  the  United  States  and  the 
oilicers  and  men  making  the  capture." 

This  section  was  identical  witn  $  5  of  the 
act  of  April  23,  1800,  and  was  expressly  re- 
pealed by  §  35  of  the  act  of  June  30,  1864, 
while  §  10  of  the  latter  act,  afterwards  § 
4630  of  the  Revised  Statutes  (U.  S.  Comp. 
Stat.  1001,  p.  3132),  provided:  "That  the 
net  proceeds  of  all  property  condemned  as 
prize  shall,  when  the  prize  was  of  superior 
or  eqiuil  force  to  the  vessel  or  vessels  mak- 
ing the  capture,  be  decreed  to  the  captors; 
and  when  of  inferior  force,  one  half  shall  be 
decreed  to  the  United  States  and  the  other 
half  to  the  captors;"  and  §  33:  "That  the 
provisions  of  this  act  shall  be  applied  io  all 
captures  made  as  prize  by  authority  of  the 
[276]  United  States,  or  adopted  and  ratified  *by 
the  President  of  the  United  States;"  which 
was  re-enacted  as  §  4613  of  the  Revised 
Statutes  (U.  S.  Comp.  Stat.  1001,  p.  3126). 

The  effect  of  this  legislation  was  not  to 
revive  §  5  of  the  act  of  1800,  as  contended, 
nor  to  give  jurisdiction  in  admiralty  in  re- 
spect of  property  captured  on  land  by  land 
forces,  but,  if  the  language  of  the  act  of 
1862  confined  the  rights  of  captors  to  the 
proceeds  of  ships  and  cargoes,  it  seems  clear 
that  the  language  of  the  act  of  1864,  that 
the  captors  should  be  entitled  to  "the  net 
proceeds  of  all  property  condemned  as 
prize,"  operated  to  so  far  remove  the  re- 
striction as  to  permit  the  statute  to  extend 
to  other  property  fairly  coming  within  ac- 
cepted rules  of  prize. 

The  district  court  thought  the  words  in- 
adequate to  produce  this  result,  and  care- 
fully examined  other  sections  of  the  act  of 
1864,  which  referred  to  vessels  and  cargoes 
as  the  usual  subjects  of  prize.  But  we  should 
remember  that  that  statute,  and  Title  LTV., 
into  which  it  was  earned,  embraced  prize 
in  general,  and  that  vessels  and  their  car- 
goes most  frequently  constituted  prize  prop- 
erty brought  in  for  adjudication.  So  that 
in  making  provision  in  that  regard,  Con- 
gress was  obliged  to  use  such  terms  as  even 
to  give  color  to  the  argument  that  an  en- 
emy's vessels  of  war  could  not  be  condemned 
at  all  for  the  benefit  of  captors,  and  that 
bounty  was  their  only  reward,  as  was  the 
case  under  the  act  of  1799  [1  Stat,  at  L. 
709,  chap.  24].  But  it  is  conceded  that  this 
is  not  so,  and  we  think  that  these  sections 
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ought  not  to  be  given  the  restrictive  force 
attributed  to  them. 

We  are  also  unable  to  see  that  the  sig- 
nificance of  the  change  in  phraseology  is 
lessened  when  considered  with  the  other 
legislation  referred  to. 

The  act  of  March  12,  1863  ( 12  Stat,  at 
L.  820,  chap.  120),  provided  for  the  collec- 
tion of  all  abandoned  or  captured  propertr 
in  insurrectionary  districts,  and  "that  such 
property  shall  not  include  any  kind  or  d^ 
scription  which  has  been  used,  or  which  was 
iutended  io  be  used,  for  waging  or  carrving 
on  war  against  the  United  States,  such  as 
arms,  ordnance,  ships,  steamboats,  or  other 
water  craft,  and  the  furniture,  forage,  mil- 
itary supplies,  or  munitions  of  war."  Sec- 
tion 7  read:  "That  none  of  the  provisions 
of  this 'act  shall  apply  to  any  lawful  mari- 
time prize  by  'the  naval  forces  of  the  United [277 J 
States."  The  property  excepted  had  been 
declared  "lawful  subiect  of  prize  and  cap- 
ture wherever  found;"  and  it  was  made  the 
duty  of  the  President  "to  cause  the  same  to 
be  seized,  confiscated,  and  condemned,"  by 
the  confiscation  act  of  August  6,  1861  (12 
Stat,  at  L.  319,  chap.  60).  'This  act  re- 
ferred to  property  taken  when  used,  or  in- 
tended to  be  used,  in  waging  war  against 
the  United  States,  while  the  act  of  1863  re- 
ferred to  property  not  so  used  or  intended 
to  be. 

By  the  2d  section  of  the  act  of  March  3, 
1863,  "further  to  regulate  proceedings  in 
prize  cases"  (12  Stat,  at  L.  759,  chap.  86), 
it  was  provided  that  "any  captured  vessel, 
any  arms  or  munitions  of  war,  or  other  ma- 
terial," might  be  taken  "for  the  use  of  the 
government,"  and  the  value  deposited  in  the 
Treasury  of  the  United  States,  and  for  prize 
proceedings.    This    act    was    expressly    re- 

raled  by  §  35  of  the  act  of  June  30,  1864, 
10  of  which  act,  as  already  seen,  pro- 
vided that  the  captors  might  share  in  the 
net  proceeds  of  all  property  condemned  as 
prize. 

Section  7  of  the  act  of  July  2,  1864  (13 
Stat,  at  L.  377,  chap.  225),  reads:  "That 
no  property  seized  or  taken  upon  any  of  the 
inland  waters  of  the  United  States  by  the 
naval  forces  thereof  shall  be  regarded  as 
maritime  prize;  but  all  property  so  seized 
or  taken  snail  be  promptly  delivered  to  the 
proper  oflkers  of  tiie  couii^,  or  as  provided 
in  this  act  and  in  the  said  act  approved 
March  twelve,  eighteen  hundred  and  sixty- 
three."  These  various  acts  growing  out  of 
the  civil  war  cannot  be  regarded  as  having 
any  important  bearing  on  the  act  of  June 
30,  1864,  and  Title  l3v.,  in  so  far  as  the 
particular  modification  of  the  act  of  18G2 
IS  concerned. 

And  neither  these  acts,  nor  f|  6308  to 
5311  (U.  S.  Comp.  Stat.  1901,  p.  3614),  in 
respect  of  insurrection,  and  H  9  of  8  563  ( U. 
S.  Comp.  Stat.  1901,  p.  457),  and  f  6  of  | 
629,  Revised  Statutes  (U.  S.  Comp.  Stat. 
1901,  p.  504),  affect  the  result  we  have 
reached. 

In  our  opinion  it  would  be  spinning  alto- 
gether too  nicely  to  hold  that  because  enemy 
property  on  land  cannot  be  taken  in  prize 
by    land    operations,    public    property    de- 
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signed  for  hostile  uses^  and  stored  on  the 
sea  shore  in  an  establishment  for  facilitat- 
ing naval  warfare,  might  not  be  made  prize, 
under  the  statute,  when  captured  by  naval 
forces  operating?  directly  from  the  sea. 
1278]  *dut  while  the  property  in  question  was, 
in  general,  susceptible  of  condemnation  in 
prize,  it  was,  nevertheless,  taken  subject  to 
the  exercise  of  the  power  of  restitution.  The 
right  of  the  government  is  supreme,  and 
when,  in  its  judgment,  the  public  interest 
demands  it,  prizes  may  be  restored,  and  the 
courts  cannot  proceed  to  condemnation. 

In  The  EUehe,  5  C.  Rob.  173,  Lord  Stow- 
ell,  then  Sir  William  Scott,  decided  that  up 
to  the  period  of  final  condemnation,  the 
Crown  can,  by  virtue  of  its  prerogative,  re- 
store a  prize  to  the  enemy  from  whom  it 
has  been  captured,  and  may  take  this  step 
without  consulting  the  captors. 

The  principle  is  fullv  oiscussed  and  sus- 
tained Dj  unanswerable  reasoning,  and  is 
not  shaken  by  his  subsequent  observations 
in  The  8t.  Ivan,  Edw.  Adm.  376,  that  "cap- 
tors l>ring  in  their  prizes  subject  [in  all 
cases]  to  such  interposition  on  the  part  of 
the  Crown;  but  it  is  of  very  rare  occur- 
rence, and  speaking  with  all  due  reverence 
outtht  to  be  of  rare  occurrence,  and  only 
under  very  special  circumstances ;  as,  for  in- 
stance, where  the  detention  of  the  vessel 
may  be  detrimental  to  the  general  interests 
of  the  country." 

Until  condemnation,  captors  acquire  no 
absolute  right  of  property  in  a  prize,  thoueh 
then  the  right  attaches  as  of  the  time  of  the 
capture,  and  it  is  for  the  government  to  de- 
termine when  the  public  interests  require  a 
different  destination.  In  respect  of  what- 
ever was  restored  under  the  treaty  with 
Spain,  the  government  must  be  regarded  as 
absolved  from  liability. 

It  further  follows  from  the  views  we  en- 
tertain as  justifying  condemnation  of  a 
portion  of  this  property,  that  the  capturing 
naval  force  must  be  held  to  have  been  su- 
perior within  the  contemplation  of  the  stat- 
ute, according  to  previous  decision. 

4.  The  libel  was  amended  some  months 
after  it  was  filed,  so  as  to  cover  certain 
cascoes,  or  small  native  boats,  and  also  two 
floating  derricks  or  wrecking  boats,  the 
property  of  private  citizens  residing  in  the 
Fhilippine  islands.  These  cascoes  appear 
to  have  been  large  barges,  propelled  by 
tfweeps  and  by  poling,  of  from  30  to  60  tons 
capacity,  of  the  value  of  from  $1,500  to 
$1,800,  Mexican,  each,  and  used  in  discharg- 
ing cargoes.  The  wrecking  boats  were  fiat 
boats,  the  largest  being  40  feet  long  and  16 
feet  broad.  They  had  no  means  of  propul- 
1270]  sion,  were  *not  seagoing  boats  in  any  sense, 
and  could  only  be  used  in  compaiatively 
smooth  water.  All  these  boats  may  have 
been  the  private  property  of  Filipinos,  but 
that  is  not  clear. 

It  may  well  be  doubted  if  these  craft  came 
within  the  words  "ship"  or  "vessel"  as  used 
in  Title  LIV.  Whether,  in  the  circum- 
stances, they  could  justly  be  treated  as  tech- 
nically enemy  property,  is  a  question  not  so 
Presented  as  to  require  discussion.  They 
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were  put  to  public  use  by  the  commanding 
oHlcer,  but  what  ultimately  became  of  them 
does  not  appear  from  the  record.  If  resti- 
tution was  made,  they  have  ceased  to  be 
within  the  jurisdiction.  And  in  any  view, 
we  are,  of  opinion  that  they  came  within 
the  considerations  set  forth  in  The  Paquete 
IJabana,  175  U.  S.  677,  44  L.  ed.  320,  20 
Sup.  Ct.  Rep.  290;  and  that  the  district 
court  rightly  held  that  they  were  not  sub- 
ject to  condemnation. 

We  are  of  opinion  that  the  district 
court  committed  no  error  in  its  decree  in 
respect  of  the  Don  Juan  de  Austria,  the  Isla 
de  Cuba,  and  the  Isla  de  Luzon,  and  the 
property  taken  from  them,  as  well  as  the 
vessels  captured  and  their  appurtenances, 
or  in  respect  of  the  lighters  and  wrecking 
boats,  but  that  a  share  in  a  portion  of  the 
naval  stores  and  material  captured  in  the 
Cavite  arsenal,  and  the  boats  pertaining 
thereto,  should  have  been  awarded,  and  that 
the  decree  should  not  have  included  prop- 
erty taken  from  vessels  sunk  and  destroyed. 

And  this  brings  us  to  consider: 

5.*  The  decree  dismissing  the  intervention 
of  Stovell. 

This  lA'as  an  intervening  libel  filed  by  Ed- 
ward F.  Stovell  as  captain  of  the  Nanshan, 
on  behalf  of  its  oflicers  and  crew,  as  well  as 
himself,  seeking  to  participate  in  the  prize 
money  that  might  oe  awarded  on  the  main 
libel.  Stovell  had  previously  made  an  ap- 
plication in  the  court  of  claims  to  partici- 
pate in  the  bounty  awarded  for  vessels  de- 
stroyed, under  §  4635  of  the  Revised  Stat- 
utes (U.  S.  Comp.  Stat.  1901,  p.  3134), 
which  was  dismissed  by  that  court.  36  Ct. 
CI.  392. 

The  record  in  the  court  of  claims  was 
made  the  record  in  the  district  court  on  the 
intervention  of  Stovell,  and  forms  part  of 
the  record  on  this  appeal.  The  facts  are 
correctly  summarized  hy  Weldon,  J.,  in  the 
opinion  of  the  court  of  claims,  as  follows: 

*"The  facts  found  by  the  court  show  that [280) 
the  claimant  was  captain  or  master  of  the 
original  crew  of  the  Nanshan,  whiqh'  was  a 
British  merchant  vessel,  purchased  by  Ad- 
miral Dewey  at  Hong  Kong,  under  author- 
ity of  the  Secretary  of  the  Navy,  in  April, 
1898.  The  vessel  was  not  commissioned, 
but  was  registered  as  an  American  steamer, 
and  the  original  crew  was  shipped  in  the 
American  merchant  service.  The  crew  were 
employed  to  handle  the  ship,  and  the  offi- 
cers and  men  were  promised  and  r^'eived 
double  the  wages  they  had  theretofore  been 
paid  in  the  British  merchant  service.  They 
were  not  rated  in  the  United  States  Navy, 
and  the  double  wages  were  not  the  rates  of 
pay  fixed  by  the  President  under  authority 
of  Rev.  Stat.  §  1569.  The  arrangement  as 
to  the  employment  and  payment  of  the  crew 
was  the  result  of  an  agreement  made  by  Ad- 
miral Dewey  with  the  original  officers  of  the 
Nanshan.  A  monthly  list  of  the  names  and 
wages  of  the  crew,  in  Mexican  money,  was 
made  by  the  original  captain  or  master,  the 
aggregate  amount  of  which  was  received  by 
him  from  the  pay  inspector  of  the  fleet  in 
a  lump  sum,  reduced  to  the  value  of  Amerl- 
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can  gold,  which  money  the  captain  distrib- 
nted  to  his  original  crew. 

"Admiral  Dewe^  placed  on  board  a  naval 
officer,  Lieut.  Benj.  W.  Hodges,  and  four  en- 
listed men,  and  two  mounted  1 -pounder 
guns.  The  master  of  the  Nanshan,  Capt. 
£dwin  F.  Stovell,  remained  on  board,  and 
under  him  were  shipped  the  seamen,  as 
aforesaid.  The  naval  officer  exercised  con- 
trol over  the  vessel  and  cave  all  orders  con- 
cerning her.  The  mercnant  captain  was 
merely  his  executive  officer,  bein^  familiar 
with  the  crew.  The  Nanshan  did  not  an- 
proach  the  Spanish  fleet  during  the  battle 
of  Manila  near  enough  to  enable  her  to  be 
of  any  service.  The  guns  were  mounted  on 
her  as  a  protection  from  boat  attacks,  but 
not  for  offen^ve  operations.  At  the  time 
and  duriM  the  battle  of  Manila,  Lieut. 
Benj.  W.  Hodges  had  been  detailed  as  afore- 
said with  four  men  of  the  Navy  for  duty  on 
■aid  vessel,  and  was  so  encagea  on  said  ves- 
ael  as  above  stated  at  and  during  the  time 
of  the  battle.  The  Nanshan  was  loaded 
with  3,000  tons  of  coal.  The  Raleigh  was 
detailed  as  a  special  guard  in  case  the  re- 
serve division  was  aUacked  separately  by 
ft81]the  enemy.  *Tho  duty  of  tiie  naval  captain 
on  said  ship  was  to  take  general  charge  of 
the  vessel,  execute  all  orders  from  the  flag- 
ship controlling  the  movements  of  the  Nan- 
shan, the  handling  of  the  guns,  and  the  sig- 
naling, but  not  to  interfere  with  the  inter- 
nal management  and  discipline  of  the  ship, 
and  such  things  as  loading  and  discharging 
cargo. 

"After  the  vessel  was  boik|ht  by  Admiral 
Dewey,  the  Nanshan  crossed  the  China  sea 
with  the  fleet  and  was  a  part  thereof.  She 
kept  her  position  in  the  fleet.  After  the 
fleet  stopped  at  Subig  bay  the  Admiral  or- 
dered her  commander  to  come  on  board  the 
flagship  for  his  flnal  orders,  afterwards  re- 
turning to  the  Nanshan.  The  fleet  started 
in  single  column,  the  Olympia  leading,  fol- 
lowed by  the  Baltimore,  the  Haleieh,  the  Pet- 
rel, the  Concord,  the  Boston,  nie  McCul- 
lough,  the  Nanshan,  and  Za;firo,  passing  the 
forts  in  that  order.  The  forts  on  the  south 
side  of  the  channel  flred  upon  the  fleet  as 
they  were  entering  Manila  bay,  and  the 
Nanshan  passed  uirough  that  flre.  The 
Nanshan  was  in  reserve  during  the  action, 
within  signaling  distance.  Sne  had  on 
board  two  1 -pounders,  taken  from  the  Olym- 
pia, with  360  rounds  of  ammunition  for 
those  guns;  also  11  rifles  from  the  Raleigh, 
and  11  revolvers,  with  a  suitable  amount  of 
ammunition,  and  two  boats  rigged  ready  to 
lower  to  pick  up  men  if  it  was  found  neces- 
sary to  oo  so.  The  Nanshan  was  a  heavv 
ship,  being  loaded  to  the  undeicwriters'  mark 
with  coal. 

"At  the  time  and  during  the  battle  of 
Manila  the  Nanshan  was  between  4  and  5 
miles  of  the  Spanish  fleet  engaged  in  that 
action.  She  was  within  signaling  distance 
of  the  fleet  that  effected  the  destruction  of 
the  Spanish  vessels,  but  was  not  in  such 
condition  as  to  afl'ord  effective  aid,  her  guns 
not  being  able  to  produce  any  effect  upon 
the  Spanish  vessels;  she  was  ordered  to  lay 
off  in  the  bay,  clear  of  the  fleet;  she  could 
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not    have    been    brought    within     effective 
range,  because  her  guns  were  too  light." 

Section  4614  (U.  S.  Comp.  Stat.  1901,  p. 
3120)  provides:  "The  term  'vessels  of  the 
Navy,'  as  used  in  this  title,  shall  include 
all  armed  vessels  officered  and  manned  by 
the  United  States,  and  under  the  control  of 
the  Department  of  the  Navy." 

Section  4632  (U.  8.  Comp.  Stat  1901,  p. 
3133:  "All  vessels  of  the  Navy  within  sig- 
nal distance  *of  the  vessel  or  vessels  nuiking[88Sl 
the  capture,  under  such  circumstances  and 
in  sttcn  condition  as  to  he  able  to 'render 
effective  aid,  if  required,  shall  share  in  the 

Srize;  and  in  case  of  vessels  not  in  the 
favy,  none  shall  be  entitled  to  share  except 
the  vessel  or  vessels  making  the  captiu-ea; 
in  which  term  shall  be  included  vessels  pres- 
ent at  and  rendering  actual  assistance  in 
the  capture." 

The  court  of  claims  held,  on  the  facts, 
that  the  Nanshan  was  not  at  the  time  of 
'the  battle  of  Manila  in  such  a  condition  as 
to  enable  her  to  render  effective  aid,  if  re- 
quired: that  she  was  performing  the  func- 
tions of  a  collier,  to  he  protectea  instead  of 
to  act  agjj^essively ;  that  her  crew  had  never 
been  enlisted  in  the  Navy,  but  had  been 
employed  simply  to  perform  manual  labor; 
that  the  two  1 -pounders  and  the  small  arma 
she  had  on  board  were  for  purposes  of  de- 
fense rather  than  attadc ;  that  "she  was  not 
kept  in  the  relation  which  she  sustained  to 
the  engagement  for  strategic  purposes,  but 
for  the  purtJose  of  protection  to  herself^ 
and  the  incident  protection  of  the  rest  of 
the  fleet  as  the  source  of  their  coal  supply;*^ 
and  that  she  could  not  participate  in  priae' 
money  awarded  under  g  4632  (U.  8.  Comp» 
Stat.  1901.  p.  3133). 

By  the  6th  clause  of  I  4631  (U.  S.  Comp. 
Stat.  1901,  p.  3133),  which  treats  of  the  dis- 
tribution of  prize  money,  after  certain  de- 
ductions the  remainder  is  to  be  distributed 
"among  all  others  doin^  duty  on  board,  in- 
cluding the  fleet  captain,  and  borne  upon 
the  books  of  the  ship,  in  proportion  to  their 
respective  rates  of  pay  in  the  service;"  and 
under  §  1569  (U.  S.  Comp.  Stat.  1901,  p. 
1078)  Uie  pay  to  petty  officers,  seamen,  and 
others  must  be  flxed  ij  the  President.  The 
court  of  claims  further  decided  that  as  in- 
terveners were  shipped  and  not  enlisted,  and 
their  pay  had  not  been  flxed  by  the  Presi- 
dent, but  was  a  matter  of  agreement  with 
the  officer  who  shipped  them,  this  furnished 
an  additional  reason  for  holding  that  they 
were  not  entitled  to  share  in  the  prise 
money. 

It  is  agreed  that  the  decision  as  to  the 
Nanshan  determines  the  case  of  the  Zaflro. 

The  district  court  adjudged  "that  the 
Nanshan  and  Zaflro,  not  participating  in 
any  of  said  captures,  and  not  being  armed 
vessels  of  the  United  States  within  signal 
distance  of  the  vessel  or  vessels  making  the 
capture,  under  such  circumstances  and  in 
*such  conditions  as  to  be  able  to  render  ef-[283I 
fcctive  aid,  if  required,  are  not  entitled  to 
share  in  any  of  the  prize  property." 

Notwithstanding  the  ingenious  argument 
on  behalf  of  the  intervention,  we  are  iim« 
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able  to  arrive  at  any  different  ooncluaion, 
and  to  bold  that  the  Kanshan  and  Zaflro 
were  part  of  the  fighting  force  of  the  Navy 
in  the  battle,  or  present  under  such  eircum- 
iitances  and  in  such  condition  as  to  be  able 
to  render  effective  aid  in  that  engagement, 
as  prescribed  by  the  statute.  They  partici- 
pated neither  actually  nor  constructively  in 
the  captures. 

The  rights  to  share  6f  the  commissioned 
officers  and  enlisted  men  of  the  <  United 
States  Kavy  on  board  these  two  vessels  de- 
pend on  other  considerations. 

The  decree  of  the  Supreme  Court  of  the 
District  of  Columbia  on  the  intervening 
libel  is  affirm^.  The  decree  on  the  libel  is 
reversed  and  the  cause  remanded,  with  di- 
rections to  enter  a  decree  in  accordance 
with  this  opinion. 


UNITED  STATES,  iipp*., 

V, 

HENRY  0.  TAYTX)R,  Rear  Admiral,  Unit- 
ed States  Navy,  etcf 

(See  8.  C.  Reparter's'ed.  288-291.) 

Prize — property    appropriated    to    govern^ 
^  ment  use — vessel   raised   in   unsuccessful 
attempt  to  save — outfit  of  destroyed  ves- 
sel. 

1.  An  enemy's  war  vessel,  raised  and  floated 
after  a  naval  engagement.  In  an  attempt  by 
the  United  States,  with  the  adlvce  and  concor- 
reuce  of  the  capters,  to  save  her,  but  which 
by  reason  of  the  injuries  received  In  action 
wos  lost  In  an  endeavor  to  reach  the  near- 
est practlcnMe  point  at  which  she  conld  be 
reconstructed,  was  not  appropriated  to  the 
use  of  the  United  States  so  as  to  be  lawful 
prize  of  war  for  the  benefit  of  the  captors, 
noder  U.  S.  Rev.  Stat.  |  4626  (U.  8.  Comp. 
Stat.  1901,  p.  3130),  but  such  captors  are 
entitled  to  bounty  under  |  4635  (U.  8. 
Comp.  Stat.  1901,  p.  3184),  for  her  destmc- 
tlon  In  the  engagement. 

S.  The  entire  equipment  of  a  vessel  of  war. 
Including  everything  necessary  to  be  used 
for  the  purposes  of  the  vessel.  Is  Included 
in  the  words,  "ship  or  vessel  of  war  belong- 
ing to  an  enemy/*  as  used  in  the  provisions 
for  bounty  made  by  U.  8.  Rev.  Stat.  |  4686 
(U.  8.  Comp.  Stat.  1901,  p.  3184),  and  is, 
therefore,  not  the  subject  of  condemnation 
as  prise  of  war. 

•     [No.  278,] 

Argued  October  27,  28,  1902,    Decided  Feb- 
ruary 23,  190S, 

APPEAL  from  the  Supreme  Court  of  the 
District  of  Columbia  to  review  a  decree 
of  condemnation  entered  by  that  court  sit- 
ting as  a  District  Court  of  the  United 
States  in  admiralty  on  a  libel  in  prize. 
Reversed  and  remanded,  with  directions  to 
dismiss  the  libel. 

t  This  case  is  reported  by  the  Official  Reporter 
under  the  title  of  '*  The  Infanta  Maria  Teresa.'* 

Nora. — As  to  what  is  lawful  priee  of  war — 
see  note  to  The  liary  ft  Susan,  4  L.  ed.  17.  8.  82. 
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Statement  by  Mr.  Chief  Justice  Fnlleri 

*This  is  an  appeal  from  a  decree  of  the[284) 
supreme  court  of  the  District  of  Columbia, 
sitting  as  a  district  court  of  the  United 
States  in  admiralty,  on  a  libel  in  prize  filed 
by  William  T.  Sampson,  Rear  Admiral, 
United  States  Navy,  in  behalf  of  himself 
and  the  officers  and  men  of  the  naval  force 
on  the  North  Atlantic  station  who  took  part 
in  the  naval  engagement  off  Santiago.  Dur- 
inff  the  pendency  of  the  appeal  in  tills  court 
Admiral  Sampson  died,  and,  his  death  be-  . 
ing  suggested.  Admiral  Henry  C.  Taylor 
was  substituted  by  direction  of  the  court. 
187  U.  S.  436,  ante,  248,  23  Sup.  Ot  Rep. 
216. 

The  engagement  took  place  Jul^  8,  1898» 
when  the  Spanish  fleet,  consistmff  of  the 
Infanta  Maria  Teresa,  Cristobal  Colon,  Vis* 
caya,  Almirante  Oquendo,  and  the  torpedo 
boats  Furor  and  Pluton,  which  had  oeen 
lyin|f  in  the  harbor  of  Santiago,  made  & 
sortie  and  attempted  to  force  its  way  past 
the  American  fleet  then  blockading  the  port. 
I^one  of  the  Spanish  vessels  were  afloat  at 
the  close  of  the  action.  The  least  injured 
was  the  Cristobal  Colon,  which  waa  sunk 
by  her  commander,  and  lav  nearly  on  her 
beam  ends.  The  vessel  in  the  next  best  con- 
dition was  the  Infanta  Maria  Teresa,  whose 
bottom  had  been  pieced  by  a  point  of  rock, 
while  she  was  completely  burned  out  above 
the  protective  deck.  She  lay  nearly  up- 
right, being  submerged  to  about  her  normal 
waterline  aft,  and  a  little  less  than  this 
forward. 

On  July  6,  1898,  a  board  of  eight  officers 
was  designated  bv  Admiral  Sampson,  the 
commander-in-chief,  to  make  "a  thorough 
examination  of  the  condition  of  the  wrteked 
Spanish  vessels,"  and  to  consider  and  re- 
port on  the  possibility  of  saving  any  of 
them.  July  13,  1898,  the  board  reported 
that  it  was  ''possible  and  desirable  to  float 
the  Infanta  Maria  Teresa,"  *and  as  to  the[S85] 
Crist^al  Colon,  ''that  if  the  weather  con- 
tinues favorable  the  probabilities  are  good 
for  saving  the  vessel." 

July  0,  1898,  a  contract  was  entered  into 
between  the  Merritt-Chapman  Derrick 
Wrecking  Company  and  the  United  States, 
stating  m  its  preamble  that  the  United 
States  was  "desirous  of  raising  and  saving 
as  many  as  possible  of  the  Spanish  vessels 
composing  the  fleet  of  Admiral  Cervera," 
and  providing  that  the  contractors  should, 
upon  "arriving  at  the  scene  of  the  wreck  of 
the  Cristobal  Colon,  at  once  begin  the  work 
of  raising  that  vessel,"  with  so  much  of  h«r 
armament,  stores,  etc.,  as  it  might  be  possi- 
ble to  recover,  the  vessel  and  appurtenan- 
ces, if  so  required  by  the  United  States,  to 
be  transported  to  the  Navy  yard  at  Norfolk, 
Virginia.  The  contract  further  stated: 
"Inasmuch  as  it  is  believed  that  the  Cristo- 
bal Colon  is  the  least  damaged  of  all  the 
Spanish  vessels  above  referred  to,  the  party 
of  the  first  part  will  endeavor  to  float  her, 
and  in  case  of  success  in  that  undertaking, 
or  if  it  should,  in  the  judgment  of  the  sen- 
ior United  States  naval  officer  present,  be 
impossible  to  save  that  vessel,  or  if,  in  hii» 
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judgment,  during  the  work  on  tbe  Cristobal 
Colon,  it  should  be  practicable  to  devote  any 
time,  attention,  or  labor  to  the  saving  of 
^ny  of  the  other  of  the  said  vessels,  then  the 
party  of  the  first  part  shall  do  all  in  its 
power  towards  the  accomplishment  of  that 
end,"  etc.  And  further:  "An  officer  of 
the  Navy,  to  be  designated  by  the  command- 
er-in-chief, and  at  all  times  subject  to  his 
ordersi  under  the  direction  of  the  Secretary, 
shall  be  present  at  the  scene  of  the  work  as 
the  department's  representative,  to  super- 
vise and  inspect  the  operations  under  this 
contract;  and  the  party  of  the  first  part 
shall  subsist  such  officer  on  board  its  vessel 
during  the  performance  of  such  work  and 
until  the  return  to  the  Navy  yard  at  Nor- 
folk, if  so  required." 

Soon  after  the  report  of  the  board  con- 
vened by  Admiral  Sampson,  the  contractors 
began  work  on  the  Colon,  and  on  July  29, 
1898,  a  supplemental  contract  was  made  in 
regard   to   the   work   on   that   vessel.    The 
operations  were  carried  on  for  some  time 
for  the  purpose  of  raising  and  floating  both 
the  Colon  and  the  Teresa,  but  work  on  the 
Colon  waa  stopped  on  or  about  August  31, 
CS86]  1898,  and  the  efforts  were  concentrated  *on 
the  Teresa,  which  waa  finally  floated  Sep- 
tember 23,  and  reached  Guantanamo,  Sep- 
tember 24.     She  there  received  certain  tem- 
porary repairs,   and  on   October  29,   1898, 
started  for  Norfolk,  Virginia,  convoyed  by 
the  U.  S.  S.  Leonidas,  and  in  tow  of  the 
United  States  repair  ship  Vulcan,  and  the 
wrecking  tug  Merritt,  also  using  her  own 
steam  as  far  as  the  condition  of  her  engines 
permitted.     She  was  in  charge  of  the  wreck- 
ing company,  but  an  officer  of  the  Navy  had 
charge  of  the  government  men  and  employ- 
ees on  board,  at  the  request  of  the  wreck 
master,  to  assist  the  company  in  taking  the 
ship  to  Norfolk.     On  November  1  she  en- 
countered a  severe  storm,  and,  after  some 
hours,  being  apparently  in  a  sinking  condi- 
tion, she  was  cast  off,  and  ultimately  drift- 
ed on  to  Cat  Island,  where  she  strudc  on 
the  rocks  and  became  a  hopeless  wreck.  The 
evidence  showed  that  her  inability  to  with- 
stand the  storm  was  because  of  injuries  sus- 
tained in  action.    There  was  no  contention 
a^-  to  negligence,  and  a  naval  court  of  in- 

?[uiry  made  findinip  and  a  report  to  the  ef- 
ect  that  the  ship  waa  not  prematurely 
abandoned,  and  that  the  abandonment  was 
in  nowise  due  to  the  fault  or  negligence  of 
any  officer  of  the  Navy, 

July  17,  1899,  Hhellants  filed  a  petition 
ill  the  court  of  claims  for  bounty,  under 
U.  S.  Rev.  Stat.  §  4636  (U.  8.  Comp.  Stat. 
1901,  p.  3134),  for  the  destruction  of  the 
Viscaya,  Oqnendo,  Colon,  Furor,  and  Pluton, 
wbich  went  to  decree  in  their  favor.  35  Ct. 
€1.  578. 

July  31,  1899,  the. libel  in  the  present 
ca«o  was  filed,  setting  forth  that  the  Teresa, 
and  all  property  taken  from  her.  as  well  as 
that  taken  from  the  Colon  and  other  sunken 
vessels,  were  prize  of  war,  and  had  been 
approprintod  to  the  use  of  the  United 
StntoH.  The  lilwl  averred  that  the  Teresa, 
"after  being  taken  for  and  appropriated  to 
th**  use  of  the  United  States,  and  while  in 
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tbe  possession  of  the  United  States,  under 
the  control  of  the  Secretary  of  the  Navy, 
beine  in  charge  of  contractors  employed  by 
him,"  was  abandoned  at  sea,  driven  ashore, 
and  finally  abandoned,  ''and  for  that  reason 
cannot  be  sent  in  for  adjudication." 

The  district  court  entered  a  decree  of  con- 
demnation, July  30,  1901,  to  the  effect  that 
the  Infanta  Maria  Teresa  and  all  the  prop- 
erty taken  from  het  and  from  the  other  ves- 
sels were  lawful  •prize  of  war,  and  direct- [287] 
ing,  upon  the  ascertainment  of  their  value, 
the  amount  should  be  deposited,  subject  to 
the  further  order  of  the  court,  and  that  li- 
bellants  were  entitled  to  receive  a  moiety 
thereof.    This  appeal  was  then  taken. 

Mr,  Charles  C.  Binney  and  AssiaiaM 
Attorney  Qeneral  Hoyt  argued  the  cause 
and  filed  a  brief  for  appellant 

For  their  contentions  see  their  briefs  as 
reported  in  United  States  v.  Dewey,  ante, 
463. 

Mr,  James  H.  Hayden  argued  the  cause, 
and,  with  ifr.  Joseph  K,  McCammon,  filed 
a  brief  for  appellee: 

The  "Teresa"  was  captured  jure  belli. 

1  Bouvier  Law  Diet.  p.  284;  1  Standard 
Diet.  p.  282;  r/tc  Orottus,  8  Cranch,  456, 
3  L.  ed.  623,  9  Cranch,  368,  3  L.  ed.  762; 
2'he  Atlanta,  3  Wall.  425,  sub  nom.  The  Wee- 
hau^kcn  v.  The  Atlanta,  18  L.  ed.  253. 

The  war  between  the  Unit^  States  and 
Spain  continued  until  December  10,  1898, 
when  the  treaty  of  Paris  was  signed;  and 
until  then  Cuba  continued  to  be  Spanish 
territory  and  hostile. 

Dooley  v.  United  Btates,^  182  U.  S.  222, 
45  L.  ed.  1074,  21  Sup.  Ct.  Rep.  762. 

By  lying  stranded  on  the. beach  near  shore 
the  vessel  did  not  become  Spanish  property 
or  Cuban  property. 

Story,  Prize  Courts,  p.  29. 

Mr.  William  B,  Kins  argued  the  cause, 
and,  with  Mr,  Oeorge  A,  King,  filed  a  brief 
for  certain  of  the  captors: 

''Prize'*  is  generally  used  as  a  technical 
term  to  express  a  legal  capture. 

Miller  v.  The  Resolution,  2  DalL  4,  1  L. 
ed.  264. 

One  exact  precedent  is  found  in  this  court. 

United  States  y.  The  Albemarle,  reported 
in  8u}an  v.  United  States,  19  Ct.  CI.  51. 

The  cargo  in  prize  is  entirely  separate 
from  the  vessel. 

78  Bales  of  Cotton,  1  Low.  Dec.  11,  Fed. 
Cas.  No.   12,679. 

Mr.  Chief  Justice  Puller  delivered  the 
opinion  of  the  court: 

After  the  engagement,  the  Teresa,  as  she 
lay  shattered  on  the  shore,  was  not  in  condi- 
tion to  be  sent  in  for  adjudication,  and  no 
survey  and  appraisement  were  thereupon 
had,  nor  was  any  sale  directed  by  tbe  com- 
manding officer,  as  provided  in  §  4616,  Re- 
vised Statutes  (U.  S:  Comp.  Stat  1901,  p. 
3127) ;  nor  was  the  Teresa  taken  for,  and 
appropriated  to  the  use  of  the  United  States 
and  the  value  deposited,  under  |  4624  (U. 
S.  Comp.  Stat.  1901,  p.  3130) ;  nor  were 
proceedings  for  adjudication  commenced  un- 
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der  8  4625  (U.  S.  Comp.  Stat.  1001,  p. 
3130),  until  by  this  libel.  But  the  atten- 
tion of  the  government  and  of  the  command- 
ing ofiTicer  was  directed  from  the  first  to  the 
question  of  salvage.  The  commanding  offi- 
cer was  of  opinion  that  the  Colon  and  the 
Teresa  could  both  be  raised  and  reconstruct- 
ed, and  the  government  was  desirous  that 
this  should  b^  done  if  possible.  The  pro- 
ceedings to  that  end  were  conducted  in  per- 
fect g<x>d  faith,  and  there  was  no  suggestion 
that  by  the  attempt  to  save  these  ships  the 
government  was  appropriating  them  or 
either  of  them  to  its  use,  within  the  intent 
and  meaning  of  the  statute.  The  govern- 
ment argues,  and  with  great  force,  that  the 
Teresa  having  been  sumc  and  destroyed  to 
such  an  extent  that  the  naval  force  was 
powerless  to  save  her  by  its  own  resources, 
her  legal  status  as  sunk  or  destroyed  be- 
came fixed  immediately  after  the  engage- 
ment, and  that  nothing  but  bounty  could  be 
l«88]*recovered.  In  Detcey'a  Case  [188  U.  S.  264, 
anfe,  463,23  Sup. Ct. Rep.  415],  we  ruled  that 
this  was  applying  too  rigid  a  construction 
to  the  statute,  and  that,  if  an  enemy's  ves- 
sel of  war,  sunk  in  battle,  was  subsequent- 
ly raised  and  reconstructed  by  the  govern- 
ment, she  might  properly  be  adjudicated  as 
prize,  the  result  being  to  let  in  the  captors 
for  prize  money  after  the  expense  and  cost 
of  reconstruction  and  refitting  had  been  de- 
ducted. 

But  the  facts  in  this  case  are  wholly  dif- 
ferent. The  Teresa  was  raised  and  fioated, 
but  she  was  lost  before  she  reached  the  Nor- 
folk Navy  yard,  which  was  the  nearest 
practicable  point  at  which  she  could  be  re- 
constructed. 

We  cannot  concur  in  the  view  that  the 
United  States  appropriated  the  Teresa  to 
its  own  use  within  the  meaning  of  the  stat- 
ute, by  attempting,  with  the  advice  and  con- 
currence of  the  captors,  to  save  her,  or  by 
the  mere  act  of  raising,  and  as  soon  as  she 
fioated,  for  that  was  only  a  step  in  the  ef- 
fort at  salvage,  and  until  salvage  was  ac- 
complished, me  was  not  appropriated  to 
use.  And  this  is  true  of  the  Colon,  though 
the  effort  to  salve  her  was  given  up  before 
ahe  floated. 

Libellant's  counsel  agree  with  counsel  for 
the  government  that  the  question  of  prize 
or  no  prize  must  be  determined  as  of  the 
close  of  the  engagement  on  July  3,  1898, 
but  they  contend  that  the  Teresa  was  not 
sunk  or  destroyed  as  she  lay  stranded  on 
the  beach,  and  in  her  then  condition  could 
have  been  condemned  as  prize;  that  the 
Secretary  of  the  Navy,  in  arranging  to 
salve  her,  acted  voluntarily,  and  ''wiUiout 
the  knowledge  of  the  captors;"  and  that  the 
latter,  at  leAst,  yielded  to  his  superior  au- 
thority. • 

The  statute  makes  no  provision  for  adju- 
dicating wrecks  as  prize.  By  §  4625  (U.  S. 
Comp.  Stat.  1901,  p.  8130)  proceedings  may 
W  had  in  respect  of  proo^ds  of  property 
appraised  and  sold,  in  respect  of  tiie  value 
of  property  appropriated  to  use,  and  in  re- 
spect of  property  entirely  lost  or  destroyed. 

In  this  case  there  was  no  appraisal  and 
sale ;  there  was  no  appropriation  to  the  use 
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of  the  government  in  the  meaning  of  the 
statute;  the  vessel  had  not  been  in  condi- 
tion to  be  sent  in,  and  then  been  ''entirely 
lost  or  destroyed." 

And  it  must  be  remembered  that  the  Te- 
resa could  never  *have  been  raised  and  saved[S80] 
by  the  captors  alone.  Yet  her  salvability 
seems  to  have  been  generally  conceded.  The 
commanding  officer  took  no  measures  to 
have  the  wreck  appraised  and  sold,  but  con- 
curred with  the  government  in  the  effort  at  * 
salvage.  In  doing  so  he  represented  all 
who  would  have  been  interested  if  the  ship 
had  been  saved,  and  while  the  chance  of  ob> 
taining  considerable  prize  money  was  quite 
good,  no  risk  was  run  of  losing  bounty  by 
taking  that  chance. 

The  government  acted  with  due  prudence 
in  employing  persons  whose  business  it  was 
to  do  such  work,  to  raise  and.  deliver  the 
vessel  at  the  Norfolk  Navy  yard.  If  no  at- 
tempt had  been  made,  the  vessel  would  fi- 
nally have  gone  to  pieces  where  she  lay. 

Salvors  are  not  held  responsible  for  a  loss 
when  attempting  salvage  in  good  faith, 
and  with  reasonahle  judgment  and  skill 
(The  Laura,  14  Wall.  336,  sub  nom.  Nor- 
cross  V.  The  Laura,  20  L.  ed.  814),  and  we 
know  of  no  reason  why  the  government 
should  be  held  to  a  more  rigorous  account- 
ability, even  if  it  could,  in  any  case,  be  re- 
garded from  the  standpoint  of  a  mere  salvor 
of  the  property  of  another. 

Where  a  hostile  vessel  of  war  has  been  so 
far  destroyed  that  she  cannot  be  brought  in 
by  the  naval  force  which  reduced  her  to  that 
condition,  but  she  is  raised,  reconstructed, 
and  appropriated  to  use  by  the  government, 
the  statute  may  be  so  construed  as  to  per- 
mit the  application  of  the  doctrine  of  rela- 
tion; but  this  case  does  not  come  within 
that  view,  and  the  claim  for  prize  money  in 
respect  of  the  wreck  itself  is  not  sanctioned 
by  the  act  of  Congress.  But  libellants  did 
not  waive  their  right  to  bounty  by  seeking 
to  recover  prize  money,  and  to  bounty  they 
are  still  entitled. 

As  to  the  property  taken  from  the  Teresa 
and  the  other  wrecks,  its  disposition  must 
follow  the  rule  laid  down  in  United  States 
V.  Dewey. 

In  our  opinion  the  words  ''ship  or  vessel 
of  war  belonging  to  an  enemy,"  as  employed 
in  §  4635  (U.  S.  Comp.  SUt  1901,  p.  3134), 
covered  armament,  outfit,  and  appurtenan- 
ces, including  provisions,  money  to^  pay  the 
crew  or  for  necessary  expenditures,  every- 
thing necessary  to  be  usea  for  the  purposes 
of  the  vessel,  and  as  a  vessel  of  war. 

The  grant  of  prize  money  and  the  grant 
of  bounty  were  distinct  'grants,  and  the  ap-[SOO) 
plicable  general  rule  ought  not  to  be  de- 
prived of  its  force  by  particular  exceptions. 

The  decree  is  reversed,  without  costs  in 
this  court,  and  the  cause  remanded,  with  a 
direction  to  dismiss  the  libel. 

Mr.  Justice  Brown,  with  whom  was  Mr. 
Justice  Brewer,  dissenting: 

I  am  unable  to  distinguish  this  case  in 
principle  from  that  of  United  States  v. 
Dewey,  just  decided,  188  U.  S.  254,  ante, 
463,  23  Sup.  Ct  Bep.  415.  In  that  case,  the 
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vessels  were  sunk  and  partially  destroyed, 
but  were  subsequently  raised,  hauled  into  the 
slip,  Bufliciently  cleaned  up  and  overhauled 
to  put  to  sea  for  Hong  Kong  under  their 
own  steam.  The  repairs  were  completed  at 
Hong  Kong,  and  the  vessels  commissioned 
an  a  part  of  the  Navy. 

In  the  present  case,  the  Infanta  Maria 
Teresa  was  also  sunk  and  partially  de- 
stroyed, but  was  raised,  taken  to  Guantana- 
mo,  temporarily  repaired,  a  crew  put  on 
board,  was  started  for  a  port  in  the  United 
States  under  her  own  steam,  and  was  sub- 
sequently lost  in  a  gale  of  wind.  All  the 
operations  connected  with  her  raising  and 
repair  were  conducted  by  contractors  en- 
gaged by  the  Navy  Department,  and  super- 
viMd  by  a  board  of  that  department. 

I  submit  that  the  fact  that  the  vessels  in 
Manila  bay  were  actually  repaired  and 
.  commissioned  as  vessels  of  the  Navy,  and 
the  Infanta  Maria  Teresa  was  not,  does  not 
constitute  a  distinction  in  principle  between 
the  two  cases;  but  the  fact  that  in  both 
cases  the  government  elected  to  take  posses- 
sion of  the  vessels,  and  undertook  to  repair 
them  for  purposes  of  its  own,  is  the  turning 
point  in  the  case.  Had  the  vessels  in  Ma- 
nila bay  been  abandoned  after  being  raised, 
and  before  they  were  repaired  temporarily, 
had  the  Infanta  Maria  Teresa  been  either 
abandoned  or  lost  before  reaching  Guanta- 
namo  bay,  or  she  had  been  there  ai>andoned, 
I  should  have  had  no  doubt  that  they  could 
not  eiihar  of  them  be  considered  as  prizes 
of  war.  But  the  fact  that,  aftnr  being  ex- 
amined, the  Maria  Teresa  was  temporarily 
repaired  at  Guantanamo  and  sent  to  Nor- 
folk, with  a  crew  on  board  and  under  her 
[201]  own  steam,  indicates  clearly  to  my  *mind 
that  the  government  had  elected  to  make 
the  vessel  its  own  property,  and  her  subse- 
quent loss  was  the  loss  of  the  government, 
and  not  of  the  captors.  In  fact,  it  is  the 
election,  and  not  the  result  of  the  election, 
which  determines  the  ownership  of  the 
property. 


MUTUAL  LIFE  INSURANCE  COMPANY 
OF  NEW  YORK,  Plff,  in  Err., 

V. 

ALPHONSINE  McGREW. 
(8«e  8.  C.  Reporter's  ed.  291-813.) 

Error  to  state  court — Federal  question — 
when  raised  in  time — right  specially  set 
up  or  claimed. 

1.  A  Federal  question  first  raised  In  a  peti- 
tion for  rehearing  In  the  highest  state  court 
Is  raised  too  late  to  confer  Jurisdiction  upon 
the  Supreme  Court  of  the  United  States, 
where  such  petition  was  denied  without  opin- 
ion. 

2.  An  averment  in  an  answer  in  a  suit  hy  a  di- 


NoTB. — On  writs  of  error  from  United  States 
Supreme  Court  to  state  oourts — see  notes  to 
Hamblin  ▼.  Western  Land  Co.  87  L.  ed.  U.  S. 
267;  Klpley  t.  Illinois  42  L.  ed.  U.  S.  998; 
and  Re  Buchanan,  89  L.  ed.  U.  8.  884. 
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Torced  wife  on  a  policy  of  insurance  on  her 
former's  husband's  lite,  that,  by  virtue  of  the 
Hawaiian  laws  and  the  decree  of  divorce 
thereunder,  all  her  rights  in  such  policy  had 
passed  to  and  become  the  property  of  her 
husband,  is  not  the  special  assertion  of  a 
right  or  claim  under  the  treaty  with  Hawaii^ 
which  is  essential,  under  U.  S.  Rev.  Stat,  i 
709  (U.  S.  Comp.  Stat.  1901,  p.  675),  to  con- 
fer jurisdiction  on  the  Supreme  Court  of  the- 
Uniced  States  to  review  a  judgment  of  a. 
stato  court  adverse  to  such  right  or  claim. 
8.  A  decision  of  a  state  court  cannot  be  re- 
viewed in  the  Supreme  Court  of  the  United 
States  on  the  ground  that  by  it  full  faith 
and  credit  were  denied  to  an  Hawaiian  judg- 
ment. In  violation  of  U.  8.  Const,  art.  4,  |  1^ 
as  carried  out  by  U.  8.  Rev.  Stat.  I  906  (U. 
8.  Comp.  Stat.  1901,  p.  677),  where  the  judg- 
ment of  the  trial  court  was  rendered  prior  to 
the  act  of  April  80,  1900  (81  Stat,  at  L.  142, 
chap.  880),  providing  a  government  for 
Hawaii,  and  such  contention  was  not  brought 
to  the  attention  of  the  highest  state  court  la 
any  form. 

[No.  109.] 

Argued  January  16,  16,  190S,   Decided  Felh' 
ruary  2S,  190li. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  California  to  review    a    judg-    ' 
ment  which  affirmed  a  judgment  of  the  Su- 

Psrior  Court  of  the  City  and  County  of  San 
rancisco  in  favor  of  plaintiff  in  a  suit  on 
a  policy  of  life  insurance.    Dismissed. 

See  same  case  below,  132  Cal.  85,  64  Pac* 
103. 

Statement  b^  Mr.  Chief  Justice  Fvllevt 
This  is  a  writ  of  error  to  revise  the  judg- 
ment of  the  supreme  court  of  the  state  of 
California,  affirming  a  judgment  of  the  su- 
perior court  of  the  dty  and  county  of  San 
Francisco  in  favor  of  Alphonsine  McGrew 
and  against  the  Mutual  Life  Insurance 
Company  of  New  Yoric  132  Cal.  86,  04 
Pac.  103. 

*The  action  was  brought  on  a  policy  of  in- [208] 
surance  payable  to  Alphonsine  C.  McGrew,  and 
in  the  amended  answer  to  the  complaint  the 
recovery  of  a  decree  of  divorce  was  averred, 
and  it  was  alleged:  "That  under  and  by 
virtue  of  the  Hawaiian  law  in  force  at  the 
time  said  decree  of  divorce  was  granted  and 
now  in  force,  it  ie  provided:  'when  a  di- 
vorce is  decreed  for  the  adultery  or  other  of- 
fense amounting  thereto,  of  the  wife,  .tho 
husband  shall  hold  her  personal  estate  for- 
e\er,  and  he  shall  hold  her  real  estate  so 
long  as  they  shall  live ;  and  if  he  shall  sur- 
vive her,  and  there  shall  be  issue  of  the 
marriage  born  alive,  he  shall  hold  her  real 
Qstate  K>r  the  term  of  his  own  life,  as  a  ten- 
ant by  the  curtesy;  provided  that  the  court 
may  make  such  reaaonable  provision  for  the 
divorced  wife  out  of  any  real  estate  that 
may  have  belonged  to  her,  as  it  may  deem 
proper.'  That  under  and  by  virtue  of  the 
foregoing  provision  of  law,  and  decree  of 
divorce,  all  rights  of  the  said  Alphonsine  C. 
McGrew  in  and  to  said  policy  of  inAurance 
lid  pass  to  the  said  Henri  Golden  McGrew 
and  become  his  absolute  property,  free  and 
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dear  of  anj  cUims  of  the  said  Alphonaine 
C  McGrew,  plaintiff  herein,  whatsoever." 

The  amended  answer  also  averred  that 
after  McGrew's  death  one  Garter  was  duly 
appointed  in  Hawaii  administrator  of  his 
estate;  and  as  such  administrator  he  com- 
menced suit  against  the  insurance  company 
in  a  circuit  court  of  Hawaii  on  the  policy  of 
insurance;  recovered  judgment  October  16, 
1895,  for  the  full  amount;  that  the  supreme 
court  of  Hawaii  afllrmed  the  judf^ment,  and 
subsequently  denied  an  application  for  re- 
hearing, and  that  the  judgment  was  there- 
after paid. 

The  trial  court  made  findings  of  fact  as 
iollows: 

"1.  On  the  14th  day  of  September,  1892. 
this  defendant  made,  executed,  and  deliv- 
ered to  Henri  G.  McGrew,  a  certain  policy 
of  insurance,  beine  the  same  policy  men- 
'tioned  in  the  complaint  herein,  wherein  and 
whereby  the  said  defendant  promised  and 
agreed  to  pay  unto  the  plaintiff,  Alphon- 
Bue  McGrew,  the  sum  of  nve  thousand  dol- 
lars ($5,000.00),  upon  the  death  of  the  said 
Henri  G.  McGrew,  during  the  continuance 
of  said  poli<nr  of  insurance,  provided  said 
Alphonsine  McGrew  were  living  at  the  time 
of  the  death  of  said  Henri  G.  McGrew,  and 
CM3]upon  ^acceptance  of  satlBfactory  proof  of  the 
death  of  said  Henri  G.  McGrew,  during  the 
continuance  of  said  policy. 

"2.  Henri  G.  McGrew  died  on  the  22d 
day  of  October  1894,  in  Honolulu,  Hawaiian 
islands,  and  said  plaintiff  survived  him. 

"3.  Said  Henri  G.  McGrew,  upon  said 
14th  day  of  September,  1892,  and  continu- 
ously and  up  to  the  time  of  his  death,  was 
a  resident  of,  and  domiciled  in,  t)ie  Ha- 
waiian islands. 

"4.  On  the  9th  day  of  February,  1895, 
plaintiff  presented  to  said  defendant  satis- 
factory proof  of  the  death  of  said  Henri  G. 
McGrew,  and  demanded  of  said  defendant 
the  payment  of  the  sum  of  five  thousand 
($5,000.00)  dollars,  under  and  in  accord- 
ance with  the  terms  of  said  policy  of  insur- 
ance, but  defendant  has  never  paid  the 
same,  or  any  part  thereof. 

**5.  Subsequent  to  the  said  14th  day  of 
September,  1892,  and  prior  to  the  8th  day 
of  February,  1894,  the  said  Henri  G.  Mc- 
-Grew  became  of  unsound  mind,  and  there- 
after, upon  due  proceedings  had,  Charles  L. 
-Carter,  residing  in  the  city  of  Honolulu, 
was  duly  appointed  the  guardian  of  the  per- 
son and  estate  of  said  mnri  G.  McGrew,  an 
incompetent  person,  and  continued  to  hold 
such  office  of  guardian  at  the  time  of  the 
filing  of  the  libel  of  divorce,  and  the  pro- 
ceedings thereunder  hereinafter  mentioned. 

"6.  On  the  8th  day  of  February,  in  the 
jear  1^94,  Charles  L.  Carter,  as  guardian 
and  on  behalf  of  Henri  G.  McGrew,  an  in- 
competent person,  filed  in  the  circuit  court 
of  the  first  judicial  circuit  of  the  Republic 
of  Hawaii,  which  said  court  has  jurisdic- 
tion over  aaid  parties  and  over  libels  for  di- 
vorce, a  libel  praying  for  a  divorce  from 
-Maid  plaintiff  on  the  ground  of  her  adultery ; 
and  thereafter,  and  on  the  1 1th  day  of 
April,  1894,  this  plaintiff,  being  then  a  resi- 
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dent  of,  and  domiciled  in,  said  Hawaiian 
islands,  appeared  in  said  action  and  con- 
tested the  same. 

*7.  On  the  23d  day  of  August,  1894,  a 
decision  was  rendered,  and  on  the  24th  day 
of  August,  1894,  a  decree  was  signed  in  said 
cause  by  the  said  circuit  court,  dissolving 
the  bonds  of  matrimony  theretofore  exist- 
ing between  said  Henri  G.  McGrew  and  this 
plaintiff,  upon  the  ground  of  the  adultery 
of  this  plaintiff. 

"8.  On  the  5th  day  of  April,  1894,  this 
plaintiff  left  the  Hawaiian  ^islands  with  the  [294] 
intention  of  not  returning  to  said  islands, 
but  of  coming  to  the  state  of  California  and 
of  maidng  her  home  in,  and  permanently 
residing  in,  said  state.  And  thereafter,  and 
in  due  course  of  her  voyage  from  the  Ha- 
waiian islands  and  in  said  month  of  April, 
ttiis  plaintiff  arrived  in  the  state  of  (jali- 
fornia,  and  with  said  intention  above  men- 
tioned, thereupon  took  up  her  residence  in, 
and  made  her  home  in,  said  state,  and  with 
said  intention  has  ever  since  continuously 
remained  in,  and  resided  in,  and  made  her 
home  in,  said  state  of  California;  and  on 
the  23d  and  24th  days  of  August,  1894,  was 
actually  in,  and  residing  in,  said  state, 
with  the  intention  above  mentioned  of  per- 
manently residing  and  making  her  home  in 
said  state  of  California. 

"9.  Prior  to  said  6th  day  of  April,  1894, 
this  plaintiff  had  been  excluded  by  said 
Charles  L.  Carter,  as  such  guardian,  from 
the  home  of  said  Henri  G.  McGrew,  and 
was  by  him  thereafter  prevented  from  re- 
turning, and  has  ever  since  and  until  the 
death  of  said  Henri  G.  McGrew  been  by  him 
prevented  from  returning  to  the  same,  and 
was,  on  said  5th  day  of  April,  excluded  from 
said  home  by  said  guardian. 

"10.  On  said  5th  day  of  April,  1894,  this 
plaintiff  had  no  home,  and  nas  never  since 
had  a  home  in  the  Hawaiian  islands." 

[Findings  11,  12,  13,  14,  16,  and  17  re- 
ferred to  the  filing  of  a  bill  of  exceptions  by 
Mrs.  McGrew  in  the  divorce  suit,  and  the 
statute  and  rule  of  court  of  Hawaii  in  re- 
spect of  the  practice  in  relation  thereto.] 

"15.  The  following  Hawaiian  law  was  in 
force  in  the  Hawaiian  islands  at  the  time 
said  decree  of  divorce  was  granted,  to  wit: 
When  a  divorce  is  decreed  for  the  adultery 
or  other  offense  amounting  thereto  of  the 
wife,  the  husband  shall  hold  her  personal 
estate  forever." 

And  the  court  concluded,  as  matter  of 
law,  that  the  rights  of  Mrs.  McGrew  in  and 
to  the  policy  and  the  moneys  due  thereunder 
never  passea  to  her  husband,  nor  did  the  pol- 
icy or  money  due  thereunder  ever  become  his 
property;  and  that  the  insurance  company 
was  indebted  to  Mrs.  McGrew  on  said  m>Hcy 
in  the  sum  of  $6,000  and  interewt.  Judp- 
ment  was  rendered  accordingly  ^October  11,  [296] 
1897,  and  the  case  was  carried  to  the  su- 
preme court  of  the  state,  and  the  record 
filed  therein  December  13,  1897.  The  judg- 
ment was  affirmed  February  28,  1901,  and 
a  petition  for  rehearing  denied.  132  Cal. 
86,  64  Pac.  103.  This  writ  of  error  was  al- 
lowed by  the  chief  justice  of  that  court. 

The  supreme  court  of  California  held  that 
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the  constniction  given  by  the  courts  of  the 
Republic  of  Hawaii  to  the  statute  of  that 
Kepublic  that  permitted  an  action  for  a 
divorce  to  be  maintained  by  the  guardian  of 
an  incompetent  person  should  be  accepted, 
although  such  was  not  the  law  of  Califor- 
nia, and  that  the  judgment  of  divorce  ren- 
dered in  that  Republic,  in  pursuance  of  the 
statute  so  construed,  should,  by  comity,  be 
given  effect  by  the  courts  of  California  as 
a  decree  of  divorce;  that  the  statute  of 
Hawaii  declaring  that,  where  a  divorce  is 
decreed  for  the  adultery  of  the  wife,  the 
husband  shall  take  her  personal  estate, 
could  have  no  operation  pending  the  suit  for 
divorce,  and  not  until  after  the  entry  of 
judgment;  that  Mrs.  McGrew  was  bound 
by  the  decree  of  divorce  in  Hawaii,  so  far 
as  the  dissolution  of  the  bond  of  matrimony 
was  concerned,  she  having  appeared  to  the 
action;  that  when  a  husband  commences  a 
suit  for  divorce,  the  wife  may  acquire  a 
separate  actual  domicil  by  change  of  resi- 
dence from  one  country  to  another  pending 
the  suit;  that  Mrs.  McGrew  became  domi- 
ciled in  California  prior  to  the  entry  of  the 
decree,  and  that  the  statute  of  Hawaii  de- 
claring the  forfeiture  of  her  personal  prop- 
erty U>  the  husband  could  not  operate  in 
California  to  affect  her,  or  to  give  to  the 
husband  a  policy  of  insurance,  wnich,  by  its 
terms,  was  payable  to  her,  and  which,  at 
the  time  of  the  decree,  was  governed  by  the 
law  of  her  domicil  in  California.  No  al- 
lusion whatever  was  made  by  the  supreme 
court  to  the  treaty  between  Hawaii  and  the 
United  States. 

The  decisions  of  the  supreme  court  of  Ha- 
waii are  reported,  McOreWf  a  Person  nan 
oompoSf  by  his  Giiardiant  Charles  L.  Carter, 
v.  Alphonsine  McGrew,  9  Hawaii,  475;  Mo- 
threw,  etc.,  v.  McGrew,  10  Hawaii,  600 ;  Car- 
ter V.  Mutual  L.  Ins,  Co,  10  Hawaii,  117, 
559,  562. 

In  the  opinion  on  the  last  hearing,  De- 
(806]cember  16,  1896,  the  *court  observed:  "The 
company,  not  having  brought  the  widow 
into  court  by  interpleader,  is  in  the  unfor- 
tunate position  of  bein^  subjected  to  two 
suits, — one  by  the  administrator  here,  the 
other  by  the  widow  in  California.  It  must 
now  rely  on  the  assumption  that  the  two 
courts  will  take  the  same  view  of  the  law." 
The  court  also  considered  the  point  that  the 
statute  in  question,  §  1331  of  the  Civil 
Code,  was  repealed  by  implication  by  the 
married  women's  act  of  1888.  But  it  held 
that  the  section  was  not  inconsistent  with 
that  act,  and  that  it  might  ''he  regarded  as 
a  special  provision  for  a  penalty  or  forfeit- 
ure in  case  of  a  divorce  for  the  offense  of 
adultery."  And  the  court  said  that  it  was 
glad  to  know  that  the  section  had  been  re- 
pealed. Section  1331  was  repealed  May  12, 
1896  (Hawaii  Laws  1896,  p.  70,  act  24). 

Article  8  of  the  treaty  between  the  United 
States  and  the  Kingdom  of  Hawaii  was  as 
follows: 

"The  contracting  parties  engage,  in  re- 
gard to  the  personal  privileges,  that  the 
citizens  of  the  United  States  of  America 
shall  enjov  in  the  dominions  of  his  Majes- 
ty, the  King  of  the  Hawaiian  islands,  and 
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the  subjects  of  his  said  Majesty  in  the 
ITnited  States  of  America,  that  they  shall 
have  free  and  undoubted  right  to  travel  and 
to  reside  in  the  states  of  the  two  high  con- 
tracting parties,  subject  to  the  same  pre- 
cautions of  police  which  are  practised 
towards  the  subjects  or  citizens  of  the  most 
favored  nations.  They  shall  be  entiUed  to 
occupy  dwellings  and  warehouses,  and  to 
dispose  of  their  personal  property  of  every 
kind  and  description,  .  .  .  and  their 
heirs  or  representatives,  being  subjects  or 
citizens  of  the  other  contracting  party,  shall 
succeed  to  their  personal  goods,  whether  by 
testament  or  ah  tntestato;  and  may  take  pos- 
session thereof,  either  by  themselves  or  by 
others  acting  for  them,  and  dispose  of  the 
same  at  will,  paying  to  the  profit  of  the  re- 
spective governments  such  dues  only  as  the 
inhabitants  of  the  country  wherein  the  said 
goods  are  shall  be  subject  to  pay  in  like 
cases.  And  in  case  of  the  absence  of  the 
heir  and  representative  such  care  shall  be 
taken  of  the  said  goods  as  would  be  taken 
of  the  ^oods  of  a  native  of  the  same  coun- 
try in  like  case,  until  the  lawful  owner  may 
take  measures  for  receiving  them.  And  if 
a  ^question  should  arise  among  several  [207) 
claimants  as  to  which  of  them  said  goods 
belonged,  the  same  shall  be  decided  finally 
by  the  laws  and  judges  of  the  land  wherein 
the  said  goods  are.  Where,  on  the  decease 
of  any  person  holding  real  estate  within  tlie 
territories  of  one  party,  such  real  estate 
would,  by  the  laws  of  the  land,  descend  on 
a  citizen  or  subject  of  the  other,  were  he 
not  disqualified  by  alienage,  such  citizen  or 
subject,^'  etc.    9  Stat,  at  L.  977. 

Messrs.  Jnlien  T.  Daviee  and  Frederle 
D.  M oKenney  argued  the  cause,  and,  with 
Messrs.  Edward  Lyman  Short,  William  E. 
Chickering,  and  Warren  Gregory,  filed  a 
brief  for  plaintiff  in  error: 

The  test  of  jurisdiction  is,  Was  the  mind 
of  the  state  court  directed  to  the  fact  that 
a  right  protected  by  treaty  was  relied  upon  T 

French  v.  Hopkins,  124  U.  S.  524,  31  L. 
ed.  536,  8  Sup.  Ct.  Rep.  58^;  Brown  v. 
Massachusetts,  144  U.  S.  579,  36  L.  ed.  550, 
12  Sup.  Ct.  Rep.  757;  Butler  v.  Gage,  138 
U.  S.  61,  34  L.  ed.  872,  11  Sup.  Ct.  Rep. 
235;  Sayward  v.  Denny,  158  U.  S.  184,  39 
L.  ed.  942,  15  Sup.  Ct.  Rep.  777;  F.  O. 
Oxley  Stave  Co.  y.  Butler  County,  166  U.  S. 
653,  41  L.  ed.  1151,  17  Sup.  Ct.  Rep.  709. 

Ilie  question  is.  Did  the  party  bringiiij^ 
the  case  here  intend  to  assert  below  a  Fed- 
eral right? 

Michigan  Sugar  Co.  y.  Diw,  185  U.  8.  118> 
46  L.  ed.  829,  22  Sup.  Ct  Re^.  581. 

This  court  has  frequently  taken  jurisdic- 
tion where  the  judgment  of  a  sister  state  is 
pleaded  as  res  judicata  in  the  state  court, 
although  no  specification,  in  so  many  words^ 
was  made  in  the  pleading  that  such  judg- 
ment violates  the  faith  ami  credit  clause  of 
the  Constitution. 

Bell  y.  Bell,  181  U.  S.  175,  46  L.  ed.  804» 
21  Sup.  Ct.  Rep.  551. 

The  court  has  never  required  that  the^ 
treaty  or  act  of  Congress  under  which  the 
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party  claims,  who  brings  the  final  judgment 
of  a  state  court  into  review  before  this  court 
should  have  been  pleaded  specially,  or 
spread  on  the  record. 

Hickie  v.  Starke,  1  Pet.  98,  7  L.  ed.  69. 

This  court  has  never  held  that  the  Fed- 
eral question  roust  appear  in  the  record  by 
direct  language. 

Murray  v.  Charleston,  96  U.  S.  442,  24 
L.  ed.  761. 

When  a  Federal  question  is  necessarily 
involved  in  the  state  court's  decision,  this 
court  has  jurisdiction  although  the  Federal 
right  was  not  specifically  called  to  the  at- 
tention of  the  state  court. 

Capital  City  Dairy  Co.  v.  Ohio,  183  U.  S. 
238,  46  L.  ed.  171,  22  Sup.  Ct  Rep.  120; 
Oreen  Bay  A  M.  Canal  Co,  v.  Patten  Paper 
Co.  172  U.  S.  58,  43  L.  ed.  364,  19  Sup.  a. 
Rep.  97;  Rohy  v.  Colehour,  146  U.  S.  153, 
36  L.  ed.  922,  13  Sup.  Ct.  Rep.  47 ;  Eureka 
Lake  d  Y.  Canal  Co.  v.  Yuba  County  Super. 
Ct.  116  U.  S.  410,  29  L.  ed.  071,  6  Sup.  Ct. 
Rep.  429;  Arrowsmith  v.  Harmoning,  118 
U.  S.  194,  30  L.  ed.  243,  6  Sup.  Ct.  Rep. 
1023;  Furman  v.  "Nichol  8  Wall.  44,  19  L. 
ed.  370;  Hickie  v.  Starke,  1  Pet.  94,  7  L. 
ed.  67;  Martin  v.  Hunter,  1  Wheat.  305,  4 
L.  ed.  97;  Craig  v.  Missouri,  4  Pet.  410,  7 
L.  ed.  903;  New  Orleans  v.  De  Armas,  9 
Pet.  224,  9  L.  ed.  109;  Crowell  v.  Randell, 
10  Pet  368,  9  L.  ed.  458. 

If  the  courts  of  this  country,  and  es- 
pecially this  court,  can  be  supposed  to  take 
judicial  notice  of  anything  without  plead- 
ing it  specially,  it  is  the  Constitution  of  the 
United  States.  And  if  the  plaintiff  and 
defendant'  in  their  pleadings  make  a  case 
which  necessarily  comes  within  some  of  the 
provisions  of  that  instrument,  this  court 
surely  can  recognize  the  fact  without  requir- 
ing the  pleader  to  say  in  words,  "This  para- 
graph of  the  Constitution  is  the  one  in- 
volved in  this  case." 

Proprietors  of  Bridges  v.  Eohoken  Land 
d  Improv.  Co.  1  Wall.  116,  17  L.  ed.  571. 

The  decision  of  the  alleged  Federal  ques- 
tion was  necessary  to  the  judgment  ren- 
dered, and  hence  gives  jurisdiction. 

BrooJcs  V.  Missouri,  124  U.  S.  394,  31  L. 
ed.  454,  8  Sup.  Ct.  Rep.  443;  Armstrong  v. 
Athens  County  Treasurer,  16  Pet  281,  10 
L.  ed.  965. 

It  is  sufficient  if  the  trial  court  and  state 
appellate  court  pass  upon  the  Federal  ques- 
tion, and  such  passing  upon  the  question  of 
itself  suffices  to  present  the  Federal  ques- 
tion, even  if  it  had  been  otherwise  ambigu- 
oiisly  "raised  on  the  record." 

Tullock  y.  Mulvane,  184  U.  S.  497,  46  L. 
ed.  657,  22  Sup.  Ct.  Rep.  372. 

Raising  the  question  on  appeal  is  suffi- 
cient 

Sweringen  v.  St.  Louis,  185  U.  S.  45,  40 
L.  ed.  799,  22  Sup.  Ct.  Rep.  569. 

A  treaty  and  constitutional  right  "may 
be  denied  as  well  by  evading  a  direct  deci- 
sion thereon  as  by  positive  action." 

Chapman  v.  Ooodnow,  123  U.  S.  540,  suh 
nom.  Chapman  v.  Crane,  31  L.  ed.  235,  8 
Sup.  Ct.  Rep.  211;  Dss  Moines  Nov,  d  R,' 
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Co.  v.  Iowa  Homestead  Co.  123  U.  S.  562^ 
31  L.  ed.  202,  8  Sup.  Ct  Rep.  217. 

Raising  the  Federal  question  for  the  first 
time  in  the  appellate  state  court,  if  it  be 
there  considered  or  necessarily  involved  in 
the  decision,  gives  the  right  of  revicM^  in 
this  court. 

Missouri,  K.  d  T.  R.  Co.  v.  Elliott,  184 
U.  S.  530,  46  L.  ed.  673,  22  Sup.  Ct  Rep. 
446;  Erie  R.  Co.  v.  Purdy,  185  U.  S.  148,  46 
L.  ed.  847,  22  Sup.  Ct  Rep.  605;  Maxwell 
V.  Newhold,  18  How.  511,  15  L.  ed.  506; 
Mallett  V.  North  Carolina,  181  U.  S.  589,  45 
L.  ed.  1015,  21  Sup.  Ct  Rep.  730;  Roths- 
child V.  Knight,  184  U.  S.  339,  46  L.  ed.  579,. 
22  Sup.  Ct  Rep.  391;  King  v.  Cross,  175 
U.  S.  396,  44  L.  ed.  211,  20  Sup.  Ct  Rep. 
131;  Chicago,  R.  I.  d  P.  R.  Co.  v.  Sturm, 
174  U.  S.  710,  43  L.  ed.  1144,  19  Sup.  CC 
Rep.  797. 

If  the  mind  of  the  state  court  is  directed 
to  the  fact  that  a  right  protected  by  the- 
treaty  is  relied  upon,  it  is  sufficient. 

.  Eastern  Bldg.  d  L.  Asso.  v.  Welling,  181 
U.  S.  47,  45  L.  ed.  739,  21  Sup.  Ct.  Rep.  531. 

If  the  Federal  question  was  raised  for  the 
first  time  by  a  pietition  for  rehearing,  this 
court  has  jurisdiction,  provided  the  state 
court  in  denying  the  petition  for  rehearing 
noticed  the  Federal  question  and  passed 
upon  it. 

Mallett  V.  North  Carolina,  181  U.  S.  589^ 
45  L.  ed.  1015,  21  Sup.  Ct.  Rep.  730. 

Mr.  J.  Hnbley  Ashton  argued  the  cause 
for  defendant  in  error. 

Messrs.  Richard  Bayne  and  E.  O.  Piatt 
filed  a  brief  for  defendant  in  error: 

There  is  no  Federal  question  in  this  case, 
because  plaintiff  in  error  did  not  claim  in 
or  for  itself  any  right  under  the  treaty. 

Owings  v.  Norxcood,  5  Cranch,  344,  3  L. 
ed.  120;  Verden  v.  Coleman,  1  Black,  472, 
17  L.  ed.  161;  Henderson  v.  Tennessee,  10 
How.  323,  13  L.  ed.  430;  Hale  v.  Gaines,  22 
How.  160,  16  L.  ed.  269 ;  dies  v.  Little,  134 
U.  S.  650,  33  L.  ed.  1064,  10  Sup.  Ct  Rep. 
623;    Tyler  v.   Registration  Court  Judges,. 

179  U.  S.  407,  45  L.  ed.  253,  21  Sup.  Ct. 
Rep.  206. 

The  distinction  between  cases  arising  un- 
der the  1st  and  2d  clause  of  §  709,  and  those- 
arisiiig  under  the  3d  clause  of  said  section,, 
must  be  kept  in  mind  in  considering  the*  de- 
cisions upon  this  section. 

Tyler  v.  Registration  Court  Judges,  179' 
U.  S.  408,  45  L.  ed.  253,  21  Sup.  Ct.  Rep, 
206;  Columbia  Water  Power  Co,  v.  Colum* 
bia  Electric  Street  R.  Light  d  P.  Co,  172 
U.  S.  488,  43  L.  ed.  525,  19  Sup.  Ct.  Rep. 
2*7;  Yazoo  d  M.  Valley  R.  Co.  v.  Adams, 

180  U.  S.  14,  45  L.  ed.  404,  21  Sup.  Ct  Rep. 
240. 

A  Federal  question  under  the  3d  clause 
cannot  be  raised  by  inference  or  implica- 
tion. 

F.  O.  Oaley  Stave  Co.  v.  Butler  County, 
166  U.  S.  655,  41  L.  ed.  1151,  17  Sup.  Ct . 
Rep.   709;    Oreen  Bay  d  M.   Canal  Co.  v. 
Patten  Paper  Co.  172  U.  S.  67,  43  L.  edL 
368,  19  Sup.  Ct.  Rep.  97. 

The  proper  time  and  the  proper  way  for 
setting  up  this  right  is  in  the  trial  court. 
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Spies  V.  Illinois,  123  U.  S.  181,  31  L.  ed. 
91,  8  Sup.  Ct.  Rep.  21;  Baldwin  v.  Kansas, 
129  U.  S.  67,  32  L.  ed.  642,  9  Sup.  Ct.  Rep. 
193:  Miller  v.  Texas,  153  U.  S.  538,  38  L 
^.  813,  14  Sup.  Ct  Rep.  874;  Parmelee  v. 
Laivrence,  11  Wall.  39,  20  L.  ed.  49. 

It  cannot  be  first  set  up  in  the  argument 
in  the  state  supreme  court. 

Baldicin  v.  Kansas,  129  U.  S.  57,  32  L.  ed. 
-642,  0  Sup.  Ct.  Rep.  193;  Zadig  y.  Baldtoin, 
166  U.  S.  488,  41  L.  ed.  1088,  17  Sup.  Ct. 
Rep.  639;  tiayxoard  v.  Denny,  158  U.  S.  183, 
^9  L.  ed.  942,  15  Sup.  Ct.  Rep.  777;  Par- 
melee V.  Laiorenoe,  11  Wall.  39,  20  L.  ed.  49. 

The  briefs  in  the  state  supreme  court  are 
not  a  part  of  the  record. 

Sayicard  v.  Denny,  158  U.  S.  183,  39  L. 
«i.  942,  16  Sup.  Ct  Rep.  777;  Loeb  v.  CoU 
wnbia  Twp.  179  U.  S.  485,  45  L.  ed.  289, 
:21  Sup.  Ct  Rep.  174. 

The  sa.me  rule  applies  to  the  petition  for 
rehearinj^,  unless  the  state  court  considers 
and  decides  the  Federal  question  raised 
therein. 

Capital  yat.   Bank  v.   First  Nat.  Bank, 

172  U.  S.  431,  43  L.  ed.  504,  19  Sup.  Ct 

Rep.  202;    Mallett  v.  North  Carolina,   181 

U.  S.  592,  45  L.  ed.  1017,  21*  Sup.  Ct  R^. 

730. 

By  analogy  we  may  refer  to  the  decisions 
under  {  6  of  the  judiciary  act  of  March  3, 
1891,  providing  for  writs  of  error  from  the 
-district  or  circuit  courts  in  any  case  involv- 
ing the  construction  or  application  ol  any 
law  of  the  United  States. 

Western  U,  Teleg,  Co.  v.  Ann  Arbor  R. 

Co,  178  U.  S.  243,  44  L.  ed.  1054,  20  Sup. 

-Ct  Rep.  867 ;  Ansbro  v.  United  States,  159 

U.  S.  697,  40  L.  ed.  310,  16  Sup.  Ct.  Rep. 

187 ;  Muse  v.  Arlington  Eotel  Co.  168  U.  8. 

435,  42  L.  ed.  532,  18  Sup.  Ot.  Rep.  109. 

This  court  has  repeatedly  held  that  it  will 
take  jurisdiction  only  when  a  Federal  ques- 
tion was  actually  raised  and  decided,  not 
when  it  simply  might  have  been  raised. 

Maxwell  v.  Newbold,  18  How.  511,  16  L. 
•ed.  506;  CroweU  v.  Randell,  10  Pet  368,  9 
L.  ed.  458;  Broxcn  v.  Colorado,  106  U.  S. 
95,  27  L.  ed.  132,  1  Sup.  Ct  Rep.  176; 
Hagar  v.  Califomia,  154  U.  S.  639,  and  24 
L.  ed.  1044,  14  Sup.  Ct  Rep.  1186;  Chou- 
teau V.  Oibson,  111  U.  8.  200,  28  L.  ed.  400, 
4  Sup.  Ct.  Rep.  340. 

The  mere  pleading  of  a  judgment  of  an- 
other state,  without  specially  setting  up  the 
right  claimed  under  article  4  of  tiie  Consti- 
tution, is  not  sufficient. 

Jacobs  V.  Marks,  182  U.  S.  583,  45  L.  ed. 
1241,  21  Sup.  Ct.  Rep.  865. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

Appellate  jurisdiction  wad  conferred  on 
this  court  by  the  26th  section  of  the  ju- 
diciary act  of  1789,  over  final  judgments 
and  decrees  in  any  suit  in  the  hignest  court 
of  law  or  equity  of  a  state  in  which  a  deci- 
*3ion  in  the  suit  could  be  had,  in  three  class- 
es of  cases:  Thefxrst  dans  was  where  the  va- 
lidity of  a  treaty  or  statute  of,  or  an  author- 
ity exercised  under,  the  United  States,  was 
-drawn  in  question,  and  the  decision  was 
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against  their  validity ;  the  second  was  where 
the  validity  of  a  statute  of,  or  an  authority 
exercised  under,  any  state,  on  the  ground 
of  their  being  repugnant  to  the  Constitu- 
tion, treaties,  or  laws  of  the  United  States, 
was  drawn  in  question,  and  the  decision  was 
in  favor  of  their  validity;  and  the  third 
was  '*or  where  is  drawn  in  question  the  con- 
struction of  any  clause  of  the  Constitution, 
or  of  a  treaty,  or  statute  of,  or  commission 
held  under,  the  United  Stated,  and  the  deci- 
sion is  against  the  title,  right,  privilege,  or 
exemption  specially  set  up  or  claimra  by 
either  party  under  such  clause  of  the  said 
Constitution,  trea^,  statute,  or  commis- 
sion."   1  Stat,  at  L.  73,  86,  chap.  20,  {  26. 

By  the  2d  section  of  the  act  of  February 
6,  1867  (14  Stat  at  L.  386,  386,  chap.  28), 
the  original  25th  section  was  re-enacted 
with  certain  changes,  and,  among  others,  the 
words  just  quoted  were  made  to  read :  "Or 
where  any  title,  right,  privilege,  *ar  imma-[8M] 
nity  is  claimed  under  the  Constitution,  or 
any  treaty  or  statute  of,  or  commission  held, 
or  authority  exercised  under,  the  United 
States,  and  the  decision  is  against  the  title, 
right*  privilege,  or  inununi^  specially  set 
up  or  claimed  by  either  party  under  such 
Constitution,  treaty,  statute,  conunission,  or 
authority."  And  this  was  reproduced  in  { 
709  of  the  Revised  Statutes  (U.  S.  Comp. 
Stat.  1901,  p.  676).  The  change  from  the 
drawing  in  auestion  of  the  construction  of 
a  clause  of  tne  Constitution,  or  of  a  treaty, 
statute,  or  commission,  to  the  claim  of  a 
right  under  the  Constitution,  treaty,  stat- 
ute, commission,  or  authority,  emphasized 
the  necessity  that  the  right  must  be  spe- 
cially set  up  and  denied. 

In  Baltimore  d  P.  R.  Co.  v.  Hopkins,  130 
U.  S.  210«  32  L.  ed.  908,  9  Sup.  Ct.  Rep. 
603,  the  distinction  between  the  denial  of 
validity  and  the  denial  of  a  title,  risht,  priv- 
ile^,  or  inununity  specially  set  up  or 
claimed,  is  pointed  out,  as  well  as  the  dis- 
tinction, between  the  construction  of  a  stat- 
ute or  the  extent  of  an  authority  and  the 
validity  of  a  statute  or  of  an  authority. 

Our  jurisdiction  of  this  writ  of  error  is 
asserted  under  the  third  of  the  classes  of 
cases  enumerated  in  9  709  (U.  S.  Comp. 
Stat  1901,  p.  676),  and  it  is  thoroughly 
settled  that  in  order  to  maintain  it  the 
right,  title,  privilege  or  immunity  relied  on 
must  not  only  be  specially  set  up  or 
claimed,  but  at  the  proper  time  and  in  the 
proper  way. 

The  proper  time  is  in  the  trial  court 
whenever  that  is  required  by  the  state  prac- 
tice, in  accordance  with  which  the  highest 
court  of  a  state  will  not  revise  the  judgment 
of  the  court  bolow  on  questions  not  therein 
raised.  Spies  v.  Illinois,  123  U.  S.  131, 
sub  nom.  Ex  parte  Spies,  31  L.  ed.  80,  8 
Sup.  Ct.  Rep.  21;  Jacobi  v.  Alabama,  187 
U.  S.  133,  ante,  106,  23  Sup.  Ct  Rep.  48; 
Lay  ton  v.  Missouri,  187  U.  S.  356,  ante, 
214,  23  Sup.  Ct  Rep.  137;  Erie  R.  Co.  v. 
Purdy,  185  U.  S.  148,  46  L.  ed.  847,  22  Sup. 
Ct.  Rep.  605. 

The  proper  way  is  by  pleading,  motion, 
exception,  or  other  action,  part,  or  being 

188  U.  £ 


1902. 


Mutual  Ltfb  Ins.  Co.  of  Nbw  York  y.  McGrbw. 


808-811 


made  part,  of  the  record,  showing  that  the 
^laim  was  presented  to  the  court.  Loeb  v. 
Columbia  Ticp.  179  U.  S.  472,  481,  46  L. 
ed.  280,  21  Sup.  Ct.  Rep.  174.  It  is  not 
properly  made  when  made  for  the  first  time 
in  a  petition  for  rehearing  after  judgment; 
or  in  the  petition  for  writ  of  error;  or  in 
the  briefs  of  counsel  not  made  part  of  the 
record.  Sayward  v.  Denny ,  158  U.  8.  180, 
89  L.  ed.  941,  15  Sup.  Ct.  Rep.  777;  Zadig 
V.  Baidtcin,  166  U.  S.  488,  41  L.  ed.  1088, 
17  Sup.  Ct.  Rep.  639.  The  assertion  of  the 
right  must  be  made  unmistakably,  and  not 
left  to  mere  inference.  F.  O.  Oxley  Stave 
Co,  V.  Butler  County,  166  U.  S.  648,  41  L. 
ed.  1149,  17  Sup.  Ct.  Rep.  709. 

If  the  highest  court  of  a  state  entertains 
a  petition  for  rehearinff,  which  raises  Fed- 
eral ouestions,  and  decides  them,  that  will 
be  sufficient  (Ualleti  v.  Vorth  Carolina,  181 
U.  S.  589,  45  L.  ed.  1015,  21  Sup.  Ct.  Rep. 
1809]  730);  or  *if  the  court  decides  a  Federal 
question  which  it  assumes  is  distinctly  pre- 
sented to  it  in  some  way.  Home  for  Incur- 
able§  y.  New  York,  187  U.  S.  155,  ante,  117, 
23  Sup.  Ct.  Rep.  84;  8u>eringen  v.  8t,  Lou- 
ie, 185  U.  S.  46,  46  L.  ed.  799,  22  Sup.  Ct. 
Rep.  569.    ' 

Jurisdiction  may  be  maintained  where  a 
definite  issue  as  to  the  possession  of  the 
right  is  distinctly  deducible  from  the  rec- 
ora  and  necessarily  disposed  of,  but  this 
cannot  be  made  out  by  resort  to  judicial 
knowledge.  Powell  ▼.  Brunstoiok  County, 
150  U.  S.  433,  37  L.  ed.  1134,  14  Sup.  Ct. 
Rep.  166;  Mountain  View  Min.  d  Mill.  Co. 
V.  McFadden,  180  U.  S.  633,  45  L.  ed.  656. 
21  Sup.  Ct  Rep.  488 ;  Arkansiie  ▼.  Kansas  d 
T.  Coal  Co.  183  U.  S.  185,  46  L.  ed.  144,  22 
Sup.  Ct.  Rep.  47. 

Counsel  by  their  specification  of  errors, 
under  rule  21,  assert  the  Federal  questions 
to  be  that  the  decision  of  the  supreme  court 
of  California  was  against  a  title,  right, 
pririlege,  or  immunity  claimed  by  plaintiff 
in  error  under  the  treaty  between  the 
United  States  and  Hawaii.  And  that  the 
decision  was  in  contravention  of  9  1  of  arti- 
cle 4  of  the  Constitution. 

1.  We  do  not  find  that  any  claim  under 
the  treaty  waa  made  in  *the  trial  court,  and 
the  rule  of  practice  of  the  supreme  coiirt  of 
California  is  that  it  will  not  pass  on  ques- 
tions raised  for  the  first  time  in  that  court, 
and  which  might  and  should  have  been 
raised  in  the  trial  court.  Stoddard  ▼. 
Treadwell,  29  Cal.  281;  King  v.  Meyer,  35 
Cal.  646;  Deady  v.  Townsend,  57  Cal.  298; 
Williama  v.  McDonald,  58  Cal.  527 ;  Ander- 
mm  V.  Black,  70  Cal.  226,  231,  11  Pac.  700. 

Neither  the  pleading  of  the  decree  of  di- 
Toroe  nor  of  the  statute  of  Hawaii  provid- 
ing for  the  forfeiture  of  Mrs.  McOrew'a 
rights  in  the  policy  of  insurance,  as  con- 
strued by  the  supreme  court  of  Hawaii,  nor 
of  both  together,  amounted  to  specially  as- 
serting any  right  under  the  treaty.  Those 
averments  did  not  assert  that  claim  in  the 
trial  court  in  such  manner  as  to  bring  it  to 
the  attention  of  that  court,  nor,  indeed,  to 
•bow  that  any  right  under  the  treaty  was 
present  in  the  mind  of  counsel. 
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To  give  them  that  effect  would  be  in  the 
teeth  of  our  decision  in  F,  O,  Oxley  Stance 
Co.  V.  Butler  County,  and  numerous  other 
decisions.  That  case  involved  a  decree,  in 
respect  of  which  there  was  a  general  allega- 
tion that  it  was  ^rendered  agunst  dead  per- [3101 
sons,  as  well  as  in  the  absence  of  necessary 
parties  who  had  no  notice  of  the  suit;  ana 
we  held  that  such  general  allegations  did 
not  meet  the  statutory  requirement  that  the 
final  judgment  of  a  state  court  may  be  re- 
examined here  if  it  denies  some  title,  right, 
privily,  or  immunitjr  "specially  set  up  or 
claimed"  under  the  Constitution  or  auttior- 
ity  of  the  United  States.  Mr.  Justice  Har-  ^ 
Ian  said:  "This  statutory  requirement  is 
not  met  if  such  declaration  is  so  general  in 
its  character  that  the  purpose  of  the  party 
to  assert  a  Federal  right  is  left  to  mere  in- 
ference. It  is  the  settled  doctrine  of  this 
court  that  the  jurisdiction  of  the  circuit 
oourts  of  the  United  States  must  appear  af- 
finhatively  from  the  record^  and  tnat  it  is 
not  sufficient  that  it  may  be  inferred  argu- 
mentatively  from  the  facts  stated.  .  .  . 
Upon  like  grounds,  the  jurisdiction  of  this 
court  to  re-examine  the  final  judgment  of 
a  state  court  cannot  arise  from  mere  infer- 
ence, but  only  from  averments  so  distinct 
and  positive  as  to  place  it  beyond  question 
that  the  party  bringing  a  case  here  from 
such  court  intended  to  assert  a  Federal 
right." 

This  also  disposes  of  the  sug^stion  that 
the  offering  in  evidence  of  the  judflpnent  in 
the  suit  by  the  administrator,  and  of  evi- 
dence of  its  payment,  raised  a  Federal  ques- 
tion under  the  treaty,  for  no  such  ground 
was  taken  in  relation  to  that  evidence,  to 
say  nothing  of  the  fact  that  Mrs.  McGrew 
was  not  a  party  to  that  suit. 

In  the  bill  of  exceptions  there  is  an  enu- 
meration of  certain  objections  to  the  entrv 
of  judgment  and  certain  errors  of  law  al- 
leged to  have  occurred  during  the  trial,  and  . 
to  have  been  excepted  to  bv  defendant, 
which  embraces  the  objection  tnat  the  deci- 
sion of  the  trial  court  was  against  law,  be- 
cause, among  other  things,  uie  findings  of 
fact  did  not  determine  the  issues  rais^  by 
the  allegation  in  the  answer  quoted  in  the 
statement  preceding  this  opinion,  and  that 
the  court  erred  in  sustaining  the  objection 
of  plaintiff  to  the  introduction  of  evidence 
of  payment  by  the  company  to  the  adminis- 
trator of  the  amount  due  on  the  policy.  But 
there  is  no  reference  to  the  treaty,  and  all 
this  no  more  set  up  the  claim  than  the  an- 
swer itself. 

In  fact,  the  question  was  not  even  rained 
in  the  supreme  *oourt,  though,  if  so^  the[311J 
court  was  not  then  bound  to  regard  it.  Ref 
ercnce  was  made  in  the  briefs  in  the  su- 
preme court  to  the  treaty,  but  those  referen- 
ces did  not  specially  set  up  or  claim  apy 
right  as  secured  by  the  treaty,  nor  were  the 
briefs  made  part  of  the  record  by  any  cer- 
tificate or  entry  duly  made,  and  our  atten- 
tion has  not  been  called  to  any  statute  or 
rule  of  court  in  California  making  them 
such. 

In  the  petition  for  rehearing  H  was  said 
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that  the  treaty  made  the  decision  in  Carter 
T.  Mutual  L,  Ina.  Co,  controlling,  and  if 
that  could  be  considered  *as  a  compliance 
with  9  709  (U.  8.  Comp.  Stat.  1001,  p.  675), 
which  we  do  not  think  it  could«  it  came  too 
late,  and  the  netition  was  denied  without  an 
opinion.  In  doing  so  that  court  adhered  to 
the  usual  course  of  Its  judgments,  and  its 
action  cannot  be  revised  by  us.  If  the  su- 
preme court  of  California  had  seen  fit  on 
that  petition  to  entertain  the  contention  of 
plaintiff  in  error  as  asserting  a  Federal 
right,  and  had  then  decided  it  adversely, 
the  case  would  have  occupied  a  different  po- 
sition. 

Where  a  state  court  refuses  to  give  effect 
to  the  judgment  of  a  court  of  the  United 
States,  rendered  upon  a  point  in  dispute, 
and  with  jurisdiction  of  the  case  and  the 
parties,  it  denies  the  validity  of  an  author- 
itv  exercised  under  the  United  States;  and 
where  a  state  court  refuses  to  give  effect  to 
the  judgment  of  a  court  of  another  state  it 
refuses  to  give  full  faith  and  credit  to  that 
'  judgment.  The  one  case  falls  within  the 
first  class  of  cases  ^lamed  in  9  709  (U.  S. 
Comp.  Stat.  1901,  p.  676),  and  the  other 
within  the  third  class. 

Where  a  judgment  of   another  state   Is 

{^leaded  in  defense,  and  issue  is  made  upon 
t,  it  mav  well  be  ruled  that  that  sets  up  a 
right  unaer  the  3d  subdivision,  because  the 
e^ct  of  the  judgment  is  the  only  question 
In  the  case;  but  here  the  plea  of  the  decree 
of  divorce  and  the  statute  did  not  neces- 
sarily suggest  or  amount  to  a  claim  under 
the  treaty.  They  were  properly  admitted  In 
evidence  under  the  state  law  for  what  they 
might  be  worth  as  a  defense,  but  that  did 
not  involve  the  assertion  of  an  absolute 
richt  under  the  treaty. 

The  supreme  court  of  Hawaii  in  its  sec- 
ond opinion  in  the  administrator's  case  said 
that  the  company,  not  having  brought  Mrs. 
McGrew  in  by  interptea.  must  rely  on  tlie 
(812]  courts  of  California  *takinff  the  saine  view 
that  the  courts  of  Hawaii  did,  but  did  not 
intimate  that  the  courts  of  California  were 
compelled  by  treaty  to  take  that  view. 

Nor  can  this  failure  to  claim  under  the 
treaty  be  supplied  by  judicial  knowledge. 
We  so  held  in  Mountain  View  Min,  d  MilL 
Co,  V.  MoFadden,  180  U.  S.  633,  46  L.  ed. 
666,  21  Sup.  Ct.  Rep.  488,  where  we  ruled 
that  judicial  knowledge  could  not  be  re- 
sorted to  to  raise  controversies  not  present- 
ed by  the  record;  and  Professor  Thayer's 
Treatise  on  Evidence  was  cited,  in  which, 
referring  to  certain  cases  relating  to  the 
pleadings  and  matters  of  record,  it  was 
said  "that  the  right  of  a  court  to  act  upon 
what  is,  in  pdint  of  fact,  known  to  it  must 
be  subordinate  to  those  requirements  of  form 
and  orderly  communication  which  regulste 
the  mode  of  bringing  controversies  into 
court,  and  of  stating  and  conducting  them." 
Arkansas  v.  Kansas  d  T,  Coal  Co.  183  U.  S. 
190.  46  L.  ed.  147,  22  Sup.  Ct.  Rep.  49. 

That  rule  must  necessarily  govern  us  in 
passing  on  the  question  of  our  appellate  ju- 
risdiction under  9  709  (U.  S.  Comp.  Stat. 
1901,  p.  576). 

The  supreme  court  of  California  held  that 
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the  Hawaiian  statute  had  no  force  in  Cali- 
fornia "except  by  comity;"  accorded  full  ef- 
fect to  the  decree  of  divorce  as  dissolving 
the  bond  of  matrimony,  but  decid^Kl  that 
Mrs.  McGrew  was  not  affected  bv  the  stat- 
ute because  she  was  not  domiciled  in  Har 
waii,  and  was  domiciled  in  California,  whea 
that  decree  was  rendered,  and  when  the  stat- 
ute could  have  operated  if  she  had  been 
domiciled  in  Hawaii,  and  that  the  statute 
"had  no  operation  upon  her  or  her  personal 
property  here;  for  the  law  which  govema 
personal  property  is  the  law  of  the  domi- 
dl."  As  to  Mrhether  a  Federal  question  was- 
involved  at  all,  see  Roth  v.  Ekman,  107  U. 
S.  319,  27  L.  ed.  499.  2  Sup.  Ct.  R«p.  312; 
Roth  V.  Roth,  104  111.  36,  44  Am.  Rep.  81 ; 
Wttrttemburg  Treaty,  1844  (8  SUt.  at  L. 
688),  Comp.  Treaties  (1899)  666. 

It  is  argued  that  by  the  judgment  against 
the  company  in  favor  of  McGrew's  admini«> 
trator,  tne  Hawaiian  courts  had  adjudicated 
that  Mrs.  McOrew's  title  passed  to  the  ad- 
ministrator. But  Mrs.  McGrew  was  not  n 
party  to  that  action,  and  was  not  bound  by 
it,  so  that  it  could  be  pleaded  a^inst  her. 
The  insurance  company  did  not  litigate  the 
question  of  ownership  on  her  behalf,  and 
was  in  no  way  authorized  to  represent  *her.[81S] 
In  any  point  of  view  we  return  to  the  con- 
tention that  it  was  in  virtue  of  the  treaty 
that  the  California  courts  were  oblioed  to 
accept  the  Hawaiian  decisions,  and  the  rec- 
ord fails  to  show  that  a  right  or  title  was 
set  up  thereunder. 

2.  The  second  question  indicated  by  plain- 
tiff in  error  is  that  the  decision  iras  in  'Con- 
flict with  9  1  of  article  4  of  the  Constitu- 
tion, providinff  that  full  faith  and  credit  in 
each  state  shall  be  given  to  the  public  acts, 
records,  and  public  proceedings  of  every 
other  state,  as  carried  out  by  9  906  of  the 
Revised  SUtutes  (U.  S.  Comp.  Stat  1901. 
p.  677 ) ,  because  it  is  insisted  that  prior  to 
the  decision  this  constitutional  provision 
applied  to  Hawaii,  and  should  be  regarded 
as  an  enlarffement  of  and  connected  with 
the  alleged  claim  of  right  under  the  treaty*. 
But  an  alleged  right  under  a  treaty  between 
two  foreign  nations  is  inconsistent  with  an 
alleged  right  arising  under  the  Federal  Con- 
stitution, and  as  a  right  under  the  Constitu- 
tion it  was  not  at  any  time  or  in  any  way 
brought  to  the  attention  of  the  stete  courts. 
The  judgment  of  the  trial  court  was  ren- 
dered October  11,  1897.  The  resolutions  of 
annexation  were  passed  July  7,  1898.  The 
act  to  provide  a  government  for  Hawaii  was 
passed  AprU  30,  1900  [31  Stat  at  L.  142. 
chap.  339].  By  this  act  it  was  provided 
that  the  laws  of  Hawaii,  not  inconsistent 
with  the  Constitution  and  laws  of  the 
United  Stetes,  or  the  provisions  of  the  act» 
should  remain  in  force,  subject  to  repeal  or 
amendment,  but  the  act  forfeiting  the  wife'a 
property  was  repealed  May  12,  1896. 
Hawaii  Laws  1896,  p.  70. 

The  judgment  of  the  supreme  court  of 
California  was  rendered  Februai^  28.  1001, 
and  we  cannot  retein  jurisdiction  on  the 
ground  of  the  assertion  of  a  Federal  right 
which  did  not  exint  when  the  judgment  wae 
rendered  in  the  trial  court,  and  \v>^ioh  was 
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oot  brought  to  the  attention  of  the  highest 
eourt  of  the  state  in  any  waj  whatever. 
Writ  of  error  diamiaaed. 

3tlr.  Justice  PeoUuun  took  no  part  in 
the  consideration   and  disposition   of   this 


Mr.  Justice  WUte  dissented. 


I14]*J0HN  D.  HOOKER  and  A.  E.  Fomen^, 

Plffa.  in  Err,, 

CITY  OF  LOS  ANGELES. 
(See  8.  C  Reporter's  ed.  814-321.) 

Brror  to  state  court — Federal  question — 
claims  under  Spanish  and  Mexican  grants 
— construction  of  state  statute — Federal 
rights  specially  set  up  or  claimed, 

V  A  decision  of  a  state  court  adverte  to  the 
dalni  that,  nnder  Mexican  and  Spanish 
frants  oonllrmcd  and  patented  nnder  the  act 
of  Congress  of  March  3.  1S51  (9  Stat,  at  L. 
6S1«  <Aap.  41),  the  owners  of  the  land  were 
entitled  to  riparian  rights  and  subterranean 
watera.  involves  no  Federal  question  review- 
al^e  in  the  Supreme  Court  of  the  United 
States,  where  the  validity  of  such  act  was 
not  drawn  in  question. 

t.  The  construction  by  a  state  court  of  a  law 
of  the  state  as  authorising  the  court  to  try 
sod  determine  in  a  condemnation  proceeding 
an  adverse  claim  of  the  plalntlflF  therein  to 
an  interest  in  the  property  sought  to  be  con- 
demned la  conclusive  on  the  Supreme  Court 
of  tbe  United  States  on  writ  of  error  to  that 
court. 

t,  A  decision  of  a  state  court  In  condemnation 
proceedings  Is  not  reviewable  In  the  Supreme 
Conn  of  the  United  States  on  the  theory  that 
due  process  of  law  was  denied  thereby,  or 
property  taken  without  just  compensation, 
wliere  there  Is  nothing  In  the  record  which 
adequately  showy  that  the  state  court  was 
led  to  suppose  that  any  claim  was  made  un- 
der the  Constitution  of  the  United  States,  or 
tiiat  jiny  ruling  involved  a  decision  against 
a  right  set  np  nnder  that  instrument. 


[No.  149.] 

Argued  January  2S,  190S,    Decided  Febru- 
ary 28,  1903, 

IK  EKHOR  to  the  Supreme  Court  of  the 
State  of  California  to  review  a  judgment 
Affirming  a  judgment  of  the  Superior  Court 
of  the  C^uni^  of  Los  Angeles  in  favor  of  the 
City  of  Los  Angles  in  a  condemnation  pro- 
ceeding.   Dismissed, 

See  same  case  helow,  124  Cal.  597,  57  Pac. 
583. 

Statement  by  Mr.  Chief  Justice  Fullers 
This  is  a  writ  of  error  to  the  supremo 
comt  of  the  state  of  California  to  review 

Nora — 0%  writs  of  error  from  United  States 
Supreme  Court  to  state  courts — see  notes  to 
HaobUn  v.  Western  Land  Co.  87  L.  ed.  U.  S. 
267;  Kipley  v.  Illinois,  42  L.  ed.  U.  S.  998; 
•nd  Re  Buchanan,  89  L.  ed.  U.  S.  884. 
188  U.  8. 


,  a  judgment  of  that  court  affirming  the  judg- 
ment of  the  superior  court  of  the  county  of 
Los  Angeles,  California,  in  favor  of  the  city 
of  Los  Angeles,  and  against  Hooker  and 
Pomeroy.  The  city  brought  suit  against 
Hooker  and  Pomeroy,  to  condemn  all  their 
"estate,  right,  title,  and  interest"  in  and  to 
certain  tracts  of  land,  described  in  the  com- 
plaint, for  the  purpose  of  enabling  the  city 
Ho  constioict  and  maintain  thereon  the 
Hieadworks'  of  its  projected  system  for  sup- 
plying water  to  its  inhabitants  for  private 
and  municipal  purposes."  All  questions  ex- 
cept the  amount  of  compensation  to  be 
awarded  were  by  stipulation  tried  by  the 
court.  The  jury  returned  a  verdict  award* 
ing  $23,000  as  the  value  "of  an  estate  in  fee 
simple  in  the  lands  described  in  the  com- 
plaint, including  all  their  elements  of  value,, 
subject  to  the  paramount  right  of  the  city 
of  Los  Angeles  to  take  from  the  Los  Angeles 
river,  from  time  to  time,  all  the  water  that 
may  be  needed  at  such  time  for  the  use  of 
the  inhabitants  of  said  city,  and  for  all 
municipal  and  public  uses  and  purposes 
therein,"  and  $2,000  as  damages  to  tho  re- 
maining ^portion  of  the  tract  of  which  that[815] 
land  formed  a  part.  Judgment  was  ren- 
dered thereon  for  the  amount  so  found,  and 
costs.  The  case  was  carried  to  the  supreme 
court,  and  the  judgment  affirmed.  124  CaL 
697,  57  Pac.  585. 

Mr,  J.  8.  Chapman  argued  the  cauAe, 
and,  with  Messrs,  John  Oarher,  R,  E,  F» 
Variel,  and  J,  O,  2forth,  filed  a  brief  for 
plaintiffs  in  error: 

The  claim  set  up  in  the  answer,  of  the 
rights  of  a  riparian  owner,  and  the  owner- 
ship of  the  percolating  waters  in  these 
lands,  derived  from  the  patent  of  the  United 
Stateti,  as  well  as  from  the  confirmed  Mexi- 
can gi»a.nts,  presented  a  Federal  question^ 
and,  the  decision  being  against  that  right, 
this  court  has  jurisdiction. 

Packer  v.  Bird,  137  U.  S.  661,  34  L.  ed. 
819,  11  Sup.  Ct.  Rep,  210;  French-Olenn 
Live  Stock  Co,  v.  Springer,  185  U.  S.  47, 
46  L.  ed.  800,  22  Sup.  Ct.  Rep.  563 ;  Shively 
V.  Bowlhy,  152  U.  S.  1,  38  L.  ed.  331,  14 
Sup.  Ct.  Rep.  548;  Washougal  d  L,  Transp, 
Co,  y.  Dalles,  P,  d  A,  Nov,  Co,  27  Wash. 
400,  68  Pac.  74. 

Whether  the  proceedings  in  this  case  did 
result  in  taking  the  property  of  the  plain- 
tiffs in  error  without  just  compensation  is 
a  Federal  question.  This  court  has  estab- 
lished the  proposition  that  taking  private 
property  for  a  public  use  without  just  com- 
pensation does  deprive  the  party  of  his 
property  without  due  process  of  law. 

Kaukauna  Water  Power  Co,  v.  Oreen  Boy 
d  M,  Canal  Co.  142  U.  S.  254,  35  L.  ed. 
1004,  12  Sup.  Ct  Rep.  173;  Chicago,  B,  S 
Q,  R,  Co,  V.  Chicago,  166  U.  S.  226,  41  L. 
ed.  979,  17  Sup.  Ct.  Rep.  581. 

It  is  quite  sufficient  if  it  appear  that  the 
Federal  question  arose  and  was  necessarily 
decided. 

Kaukauna  Wa4er  Power  Co,  v.  Chreen  Bay 
d  M,  Canal  Co.  142  U.  S.  254,  35  L.  ed. 
1Q04,  12  Sup.  Ct.  Rep.  173;  Harris  y.  Den- 
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mie,  3  Pet.  292,  7  L.  ed.  683;  Dewey  ▼.  De8 
Moinee,  173  U.  S.  193,  43  L.  ed.  065,  19 
Sup.  Ct.  Rep.  379. 

No  one  can  make  a  specific  claim  to  the 
protection  of  the  Constitution  of  the  United 
States,  or  any  act  of  CJongress,  or  any  treaty 
made  by  or  imder  the  authority  of  the 
United  States,  in  the  pleadings,  under  the 
law  of  California. 

ihreen  v.  Palmer,  15  Cal.  411,  76  Am.  Dec 
492;  Drueas  v.  Dotnee,  18  CoJ.  88;  Smith  v. 
Richmond,  19  Cal.  483;  Botcen  v.  Aubrey, 
22  Cal.  566;  Guy  v.  Waahhum,  23  Cal.  112; 
WiUson  V.  Cleaveland,  30  Cal.  200;  Bruck 
w.  Tucker,  42  Cal.  351. 

The  prohibition  of  the  14th  Amendment 
r^  the  Constitution  of  the  United  States 
against  depriving  one  of  his  property  with- 
out due  process  of  law  is  not  limited  to  the 
•action  of  the  state  through  its  legislature. 

Chicago,  B,  d  Q.  R.  Co,  v.  Chicago,  166 
XJ.  S.  226,  41  L.  ed.  979,  17  Sup.  Ct.  Rep. 

^81. 

Mesers.  John  F.  Dillon  and  J.  B.  Soott 

tirgued  the  cause,  and,  with  Messrs.  Henry 
T.  Lee,  Harry  Hubbard,  and  John  M.  Dillon, 
filed  a  brief  for  defendant  in  error: 

Inasmuch  as  the  question  whether  tlje  con- 
demnation statute  of  California  is  in  con- 
flict with  the  Federal  Constitution  was  not 
raised  in  either  the  trial  court  or  the  state 
•supreme  court,  and  was  not  passed  upon  by 
-either  of  those  courts,  there  is  no  jurisdic- 
tion in  this  court  to  review  the  judgment 
•of  the  supreme  court  of  California. 

Chicago  d  N.  W,  R.  Co.  v.  Chicago,  164 

TJ.  S.  454,  41  L.  ed.  511,  17  Sup.  Ct.  Rep. 

129;  Eastern  Bldg.  &  L.  Asso.  ▼.  Welling, 

181  U.  S.  47,  46  L.  ed.  739,  21  Sup.  Ct.  Rep. 

531 ;  F.  O.  Oaley  Stave  Co.  v.  Butler  County, 

ICO  U.  S.  648,  41  L.  ed.  1149,  17  Sup.  Ct. 

Bep.  709:  Hamilton  Mfg.  Co.  v.  Massachu- 

ffetls,  6  Wall.  632,  18  L.  ed.  904;  Scudder 

▼.  Coler,  175  U.  S.  32,  44  L.  ed.  62,  20  Sup. 

Ct.  Rep.  26 ;  Capital  City  Dairy  Co.  v.  Ohio, 

183  U.  S.  238,  46  L.  ed.  171,  22  Sup.  Ct. 

Rep.  120;  Erie  R.  Co.  v.  Purdy,  185  U.  8. 

148,  46  L.  ed.  847,  22  Sup.  Ct.  Rep.  605; 

Michigan  Sugar  Co.  v.  Dix,  186  U.  S.  112, 

46  L.  ed.  829,  22  Sup.  Ct.  Rep.  581;  Dewey 

w.  Des  Moines,  173  U.  S.  193,  43  L.  ed.  665, 

19  Sup.  Ct.  Rep.  379;  Parmelee  v.  Lawrence, 

11  Wall.  36,  20  L.  ed.  48;  Chapin  ▼.  Fye, 

179  U.  S.  127,  45  L.  ed.  119,  21  Sup.  Ct. 

tlep.  71;  Lawler  v.  Walker,  14  How.  149, 

14  L.  ed.  364;  Miller  v.  Tewas,  153  U.  S. 

535.  38  L.  ed.  812,  14  Sup.  a.  Rep.  874; 

Caldwell  V.  Texas,  137  U.  S.  692,  34  L.  ed. 

«16,  11  Sup.  Ct.  Rep.  224;  Duncan  v.  Mis- 

:80uri,  162  U.  S.  377,  38  L.  ed.  485,  14  Sup. 

<5t.  Rq).  570;   Spies  ▼.  Illinois,  123  U.  S. 

131,  31  L.  ed.  80,  8  Sup.  Ot.  Rep.  21;  Chemi- 

<»{  Nat.  Bank  v.  City  Bank,  160  U.  S.  646, 40 

li.  ed.  568,  16  Sup.  Ct.  Rep.  417;  Morrison 

•V.  Watson,  154  U.  8.  Ill,  38  L.  ed.  927,  14 

Sup.  Ct  Rep.  995;  0*Neil  v.  Vermont,  144 

tCJ.  S.  358,  36  L.  ed.  465,  12  Sup.  Ct  Rra. 

693;   Miller  v.  Cornwall  R.  Co.  168  U.  8. 

131,  42  L.  ed.  409,   18  Sup.  Ct.  Rep.  34; 

Levy  y.  San  Francisco  City  d  County  Super, 

Ct.  167  U.  S.  175,  42  L.  ed.  126,  17  Sup.  Ct 

R#>T>.  769;  Louisville  d  N.  R.  Co,  ▼.  Loui«> 
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ville,  166  U.  8.  709,  41  L.  ed.  1173,  17  Sup. 
Ct  Rep.  725;  Powell  v.  Brunswick  County, 
150  U.  S.  433,  37  L.  ed.  1134,  14  Sup.  Ct 
Rep.  166;  Say  ward  v.  Denny,  158  U.  S.  180, 

39  L.  ed.  941,  15  Sup.  Ot  Rep.  777;  Con- 
necticut em  rel.  New  York  d  N,  B.  R.  Co. 
V.  Woodruff,  153  U.  8.  689,  38  L.  ed.  869, 
14  Sup.  Ct  Rep.  976. 

The  claim  of  a  Federal  question  was  not 
even  raised  in  the  petitioa  for  rehearing  in 
the  state  supreme  court,  although  had  it 
there  been  made,  it  would  have  been  too 
late. 

Foster,  Fed.  Pr.  3d  ed.  1187»  Notes  44, 
47 ;  Turner  v.  Richardson,  180  U.  8.  87,  46 
L.  ed.  438,  21  Sup.  Ct.  Rep.  295;  CaldweU  v. 
Texas,  137  U.  S.  692,  34  L.  ed.  816,  11  Sup. 
Ct.  Rep.  224 :  Miller  v.  Texas,  153  U.  S.  535, 
38  L.  ed.  812,  14  Sup.  Ct  Rep.  874;  Dun- 
can V.  Missouri,  152  U.  S.  377,  38  L.  ed. 
485,  14  Sup.  Ct  Rep.  570. 

A  Federal  question  cannot  be  raised  for 
the  first  time  m  the  assignment  of  errors  in 
the  United  States  Supreme  Court 

Leepei'  v.  Texas,  139  U.  S.  462,  35  L.  ed. 
225,  1)  Sup.  Ct  Rep.  677;  Chapin  v.  Fye, 
179  U.  S.  127,  45  L.  ed.  119,  21  Sup.  Ct  Rep. 
71;  Ansbro  v.  United  States,  159  U.  S.  695, 

40  L.  ed.  310,  16  Sup.  Ot.  Rep.  187;  Claassen 
V.  United  States,  142  U.  S.  140,  35  L.  ed. 
966,  12  Sup.  Ct.  Rep.  169. 

The  petition  for  a  writ  of  error  forms  no 
part  of  the  record. 

Clark  V.  Pennsylvania,  128  U.  S.  395,  32 
L.  ed.  487,  9  Sup.  Ct.  Rep.  2,  113;  Leeper  ▼. 
Texas,  139  U.  S.  462,  35  L.  ed.  226,  11  Sup. 
Ct.  Rep.  577. 

The  findings  of  fact  and  the  verdict  of  the 
jury  as  to  the  amount  of  compensation  for 
property  taken,  and  as  to  the  amount  of 
damages  to  property  not  taken,  are  conclu- 
sive, provided  no  erroneous  rule  was  laid 
down  by  the  court  or  adopted  by  the  jui^ 
in  arriving  at  such  amounts;  and  no  Fed- 
eral question  is  raised  thereby,  or  is  pre- 
sented to  or  decided  by  the  state  eourts. 

Long  Island  Water  Supply  Co,  ▼.  Brook- 
lyn, 166  U.  S.  685,  41  L.  ed.  1166,  17  Sup. 
Ct  Rep.  718;  Jenkins  v.  Neff,  186  U.  8,  230, 
46  L.  ed.  1140,  22  Sup.  Ot.  Rep.  905. 

if  plaintiffs  in  error,  having  the  oppor- 
tunity, did  not  comp]^  with  the  state  prac- 
tice in  making  objections  and  taking  excep- 
tions in  such  manner  as  to  authorize  the 
state  supreme  court  to  reverse  the  judgment, 
the  United  States  Supreme  Court  will  not 
take  jurisdiction  to  consider  alleged  errors 
in  the  trial  court  which  could  not  have  been 
passed  upon  by  the  state  supreme  court 
under  the  practice  prevailing  there. 

Spies  V.  Illinois,  123  U.  8.  131,  31  L.  ed. 
80,  8  Sup.  Ct  Rep.  21 ;  Miller  v.  Texas,  153 
U.  8.  535,  38  L.  ed.  812,  14  Sup.  Ot  Rep. 
874;  Duncan  v.  Missouri,  152  U.  8.  377,  38 
L.  ed.  485,  14  Sup.  Ot  Rep.  670;  Chemical 
Nat.  Bank  v.  City  Bank,  160  U.  8.  646,  40 
L.  ed.  668,  16  Sup.  Ot.  Rep.  417;  Morrison 
V.  Watson,  154  U.  S.  Ill,  38  L.  ed.  927,  14 
Sup.  Ot.  Rep.  996;  0*Neil  v.  Vermont,  144 
U.  8.  323,  36  L.  ed.  460,  12  Sup.  Ot  Rep. 
693;  Northern  P,  R.  Co.  ▼.  EUis,  144  U.  8. 
468,  36  L.  ed.  604,  12  Sup.  Ot  Rep.  724j 
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Broum  ▼.  Masaackuaetta,  144  U.  S.  573,  36 
L.  ed.  646,  12  Sup.  Ct.  Rep.  757;  Erie  R, 
Co,  V.  Purdy,  185  U.  S.  148,  46  L.  ed.  847,  22 
Sup.  Ct.  Rep.  605;  Baldivin  ▼.  Kanaaa,  129 
U.  S.  52,  32  L.  ed.  640,  9  Sup.  Ct.  Rep.  193; 
Chappell  V.  Bradshaw,  128  U.  S.  132,  32  L. 
ed.  309,  9  Sup.  Ct  Rep.  40;  Backua  v.  Ft. 
Street  Union  Depot  Co.  169  U.  S.  557,  42 
L.  ed.  853,  18  Sup.  Ct.  Rep.  445. 

An  appeal  to  the  jurisdiction  of  this  court 
must  not  be  a  mere  afterthought. 

Scudder  v.  Cohr,  175  U.  S.  32,  44  L.  ed. 
62,  20  Sup.  Ct.  Rep.  26 ;  Bolln  v.  Nebraaka, 
176  U.  S.  83,  44  L.  ed.  382,  20  Sup.  Ct.  Rep. 
287. 

It  has  alwajs  been  held  necessary  that 
the  record,  taken  in  conjunction  with  the 
opinion  of  the  state  supreme  court  or  the 
certificate  of  that  court  or  of  its  chief  jus- 
tice, should  show  clearly  and  distinctly  that 
a  Federal  question  was  raised  in  the  state 
court,  and  was,  either  expressly  or  implied- 
ly, decided  by  that  tribunal. 

Eaatem  Bldg.  d  L.  Aaao  ▼.  Welling,  181 
U.  S.  47,  45  L.  ed.  739,  21  Sup.  Ct.  Rep. 
631 ;  Lawler  v.  Walker,  14  How.  149,  14  L. 
ed.  364;  H<imilton  Mfg.  Co.  v.  Maaaachu- 
aetta,  6  Wall.  632,  18  L.  ed.  904 ;  Chic€.go  d 
N.  W.  R.  Co.  V.  Chicago,  164  U.  S.  454,  41 
L.  ed.  611,  17  Sup.  Ct  Rep.  129;  Proprietora 
mf  Bridgea  v.  Hoboken  Land  d  Improv.  Co, 

I  Wall.  143,  17  L.  ed.  576;  Calif omia 
Powder  Worka  ▼.  Davia,  151  U.  S.  389,  38 
L.  ed.  206,  14  Sup.  Ct.  Rep.  350;  Erie  R. 
Co.  V.  Purdy,  185  U.  S.  148,  46  L.  ed.  847, 
22  Sup.  Ct.  Rep.  605;  Michigan  Sugar  Co. 
V.  Dix,  186  U.  S.  112,  46  L.  ed.  829.  22  Sup. 
Ct  Rq).  581;  Miller  v.  Cormcall  R.  Co.  168 
U.  S.  131,  42  L.  ed.  409,  18  Sup.  Ct  Rep. 
34;  Capital  City  Dairy  Co.  v.  Ohio,  183  U. 
S.  238,  46  L.  ed.  171,  22  Sup.  Ct  Rep.  120. 

The  right  claimed  by  the  plaintifTs  in  er- 
ror, derived  through  Spanisn  and  Mexican 
grants  confirmed  and  patented  by  the  United 
tatcs,  is  not  a  Federal  question. 
Chryatal  Sprifiga  Land  d  Water  Co.  v. 
Loa  Angelea,  177  U.  S.  169,  44  L.  ed.  720, 
20  Sup.  Ct  Rep.  573;  Kennedy  v.  Hunt,  7 
How.  590,  12  L.  ed.  831;  Eldridge  v.  Treze- 
vant,  160  U.  S.  452,  40  L.  ed.  490,  16  Sup. 
Ct  Rep.  345;  Hardin  y..  Jordan,  140  U.  S. 
371,  35  L.  ed.  428,  11  Sup.  Ct.  Rep.  808, 
838;  Williama  ▼.  Eggleaton,  170  U.  S.  304, 
42  L.  ed.  1047,  18  Sup.  Ct.  Rep.  617;  St. 
Anthony  Falla  Water  Fov)er  Co.  v.  St.  Paul 
Water  Contra,  168  U.  S.  349,  42  L.  ed.  497, 
18  Sup.  Ct  Rep.  157;  Illinoia  O,  R.  Co,  y. 
lUinoxa,  146  U.  S.  387,  36  L.  ed.  1018,  13 
Sup.  Ct  Rep.  110;  Shively  ▼.  Bowlby,  152 
U.  8.  1,  38  L.  ed.  331,  14  Sup.  Ct.  Rep.  648; 
Packer  ▼.  Bird,  137  U.  S.  661,  34  L.  ed.  819, 

II  Sup.  Ct  Rep.  210;  St,  Loui»  ▼.  Myera, 
113  U;  a  666,  28  L.  ed.  1131,  6  Sup.  a. 
Rep.  640;  8t.  Louia  v.  Bute,  138  U.  S.  226, 
34  L.  ed.  941,  11  Sup.  Ct  Rep.  337;  Barney 
▼.  Keokuk,  94  U.  8.  324,  24  ll  ed.  224. 

Meaera,  W,  B.  Mathewa,  John  F.  Dillon, 
Barry  Hubbard,  and  John  M.  Dillon  filed  a 
•eparate  brief  for  defendant  in  error  on  the 
qiMstion  of  jurisdiction: 

The  Talidity  of  a  statute  is  not  drawn  in 
cnestion  every  time  rights  claimed  under 
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such  statute  are  controverted,  nor  i^  tBe 
validity  of  an  authority,  every  time  such  au- 
thority is  disputed. 

Cook  County  v.  Calumet  d  C.  Canal  d 
Dock  Co.  138  U.  S.  653,  34  L.  ed.  1116,  11 
Sup.  Ct.  Rep.  435;  Blackburn  v.  Portland 
Gold  Min.  Co.  175  U.  S.  571,  44  L.  ed.  276, 
20  Sup.  Ct  Rep.  222;  De  Lamar^a  ?*evada 
Gold  Min.  Co.  v.  Nesbitt,  177  U.  S.  523,  44 
L.  ed.  872,  20  Sup.  Ct  Rep.  715. 

The  controversy  in  the  state  court  did  not 
involve  the  construction  of  the  treaty,  but 
the  validity  of  claims  of  title  under  Span- 
ish and  Mexican  grants  made  prior  to  the 
treaty,  and  the  decision  of  such  controversy 
waa  not  against  the  validity  of  the  treaty. 

New  Orleana  v.  De  Armaa,  9  Pet.  224,  f> 
L.  ed.  109;  United  Statea  v.  Arredondo,  ^ 
Pet.  738,  8  L.  ed.  564 ;  Cryatal  Springe  Land 
d  Water  Co.  v.  Loa  Angelea,  82  Fed.  114,. 
Affirmed  in  177  U.  S.  169,  44  L.  ed.  720,  20 
Sup.  Ct  Rep.  673 ;  California  Powder  Work9 
V.  Davia,  151  U.  S.  389,  38  L.  ed.  206,  14 
Sup.  Ct.  Rep.  350. 

To  bring  any  case  within  the  reach 'of  U. 
S.  Rev.  Stat  §  709,  "it  must  appear  upoi» 
the  face  of  the  record  of  the  state  court,, 
either  by  express  terms  or  by  clear  and  nec- 
essary intendment,  that  the  question  dick 
actually  arise  in  the  state  court, — not  that 
it  might  have  arisen  or  have  been  applica- 
ble to  the  case, — and  that  the  question  was 
actually  decided — not  that  it  might  have 
been  decided  by  the  state  court — ^against  the 
title,  right  or  privilege,  or  exemption  set 
up  by  the  party." 

Ocean  Ina.  Co.  v.  Polleya,  13  Pet.  157,  10 
L.  ed.  105;  Proprietora  of  Bridgea  v.  flo- 
boken  Land  d  Improv,  Co.  1  Wall.  116,  17 
L.  ed.  571. 

There  is  nothing  in  the  record  to  show 
that  the  state  courts  were  led  to  suppose 
that  any  claim  under  the  Constitution  of 
the  Unitetl  States  was  made  by  plaintiffs  in 
error,  or  that  any  ruling  involved  a  deci* 
sion  against  a  right  set  up  by  them  under 
that  instrument 

Kaukauna  Water  Power  Co.  v.  Green  Bay 
d  M.  Canal  Co.  142  U.  S.  254,  35  L.  ed.  1004, 
12  Sup.  Ct  Rep.  173;  Harria  v.  Dennie,  3 
Pet.  292,  7  L.  ed.  683 ;  Dewey  v.  Dea  Moinea, 
173  U.  S.  193,  43  L.  ed.  665,  19  Sup.  Ct  Rep. 
379;  Sayward  v.  Denny,  158  U.  S.  180,  3& 
L.  ed.  941,  16  Sup.  Ct.  Rep.  777. 

A  definite  issue  as  to  the  validity  of  the 
statute  or  the  possession  of  the  right  must 
be  distinctly  deducible  from  the  record,  be> 
fore  the  state  court  can  be  held  to  have  dis- 
posed of  such  a  Federal  question  by  its  de* 
dsion. 

Pouyell  T.  Brunswick  County,  160  XJ.  8. 
433,  37  L.  ed.  1134,  14  Sup.  Ct  Rep.  166. 

The  state  court  disposed  of  no  Federal 
question  in  admitting  in  evidence  statutes 
of  the  state  showing  the  succession  of  the 
present  city  of  Los  Angeles  to  the  former 
pueblo,  over  the  objection  of  counsel  for 
plaintiffs  in  error  that  they  were  'Incom- 
petent irrelevant,  immaterial,  and  uncon- 
stitutional." The  last-named  objection  is 
presumed  to  refer  to  the  Constitution  of  the 
state. 
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Miller  y.  ComwaU  R,  Co.  168  XT.  8.  181, 
42  L.  ed.  409,  18  Sup.  Ct  Rep.  34. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

We  cannot  find  in  the  pleadings  or  other 
proceedings  in  the  trial  court,  or  in  the  su- 
preme  court,  that  any  statute  of  California 
vas  asserted  to  be  in  conflict  with  the  Con- 
stitution, or  any  law  or  treaty  of  the  United 
States,  or  that  any  right  was  claimed  by 
plaintiiTs  in  error  under  the  Constitution,  or 
.«jiy  treaty  or  statute  of  the  United  States. 

The  city  alleged  in  its  complaint  that  the 
Iios  Angeles  river  was  a  non-navigable 
iAream,  rising  a  few  miles  to  the  north  and 
northwest  of  the  city,  and  fed  by  streams 
rising  to  the  surface  in  or  near  the  bed  of 
the  river;  that  that  bed  was  composed  of 
sandy  soil,  into  which  the  water  sank  and 
formed  subterranean  streams  flowing  be- 
neath the  bed  and  then  rising  to  the  sur- 
face ;  that  the  river  flowed  through  the  land 
sought  to  be  condemned  before  reaching  the 
«ity ;  that  the  city  was  the  owner  of  the  ex- 
^elusive  right  to  the  use  of  all  the  water  of 
the  river  in  trust  for  the  public  j^urposes 
of  supplying  the  inhabitants  of  the  city  with 
•water  for  domestic  use,  supplying  water  for 
ihe  irrigation  of  land  embraced  within  the 
pueblo  lands  of  the  city,  and  other  munici- 
pal uses;  that  plaintifl's  in  error  were  own- 
ers of  the  fee  simple  of  the  lands  described, 
subject  to  the  rights  of  the  city  to  the  water 
of  the  river;  and  the  prayer  was  for  the 
condemnation  in  fee  simple  of  all  the  estate, 
right,  title,  and  interest  of  plaintiffs  in  er- 
ror in  the  land. 
fSlO]  *The  answer  of  plaintiffs  in  error  denied 
that  the  river  was  fed  by  springs  rising  to 
the  surface  in  or  adjoining  the  bed  of  the 
river;  admitted  that  the  bed  was  composed 
of  sandy  soil,  but  denied  that  the  waters  of 
the  river  formed  well-defined  subterranean 
streams  flowing  in  channels  beneath  the  bed, 
or  that  such  subterranean  waters  rose  be- 
fore reaching  the  city,  or  became  a  part  of 
the  surface  water  of  the  river;  and  denied 
that  the  city  was  the  owner  of  any  right  to 
the  use  of  all  the  water  of  the  river,  in 
trust,  or  otherwise;  denied  that  the  city 
liad  any  right  in  the  water  or  to  the  use 
thereof,  other  than  as  a  riparian  owner  of 
lands  through  which  the  river  flowed,  and 
rights  acquired  by  ^appropriation ;  and  de- 
nied that  the  city'ownea  the  right  to  the 
water  of  the  river  to  the  exclusion  of  plain- 
tiffs in  error.  On  the  contrary,  the  an- 
swer alleged  that  the  lands  of  plaintiffs  in 
error  were  riparian  lands  situated  far  above 
the  north  boundary  of  the  city,  and  that, 
as  riparian  owners,  plaintiffs  in  error  were 
entitled  to  the  use  of  the  waters  of  the  river 
I6r  all  lawful  purposes,  and,  to  a  reasonable 
«xtent,  for  irrigating  those 'lands,  and  for 
domestic  and  other  uses,  ^nd  it  set  up 
grants  of  part  of  the  land  to  the  predeces- 
sors of  plaintiffs  in  error  in  1843  bv  the 
governor  of  both  Califomias,  and  of  the  re- 
mainder of  the  land  by  grant  in  1784;  that 
•confirmation  was  petitioned  for  before  the 
t>oard  of  laud  commissioners  appointed  un- 1 
der  the  act  of  Congress  of  March  3,  1851  (0 
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Stat,  at  L.  681,  chap.  41),  the  grants 
firmed,  and  the  decrees  of  the  board  afllniied 
by  the  district  court  of  the  United  States 
for  the  southern  district  of  California,  and 

fiatents  duly  issued;  and  averred  that  plain* 
iffs  in  error  claimed  title  "under  and 
through  the  aforesaid  Mexican  and  Spanish 
grants,  and  the  proceedings  for  the  confir- 
mation thereof,  and  the  said  patents  issued 
bv  the  United  States  founded  thereon ;"  and 
that  as  owners  of  the  Innd  plaintiff^  in  er. 
ror  were  also  owners  of  the  waters  percolat- 
ing in  the  soil  thereof,  and  riparian  owners^ 
having  the  rights  of  riparian  proprietors  in 
the  waters  of  the  river. 

The  trial  court  decided  that  the  city  was, 
and  had  been  since  its  organization,  owner 
in  fee  simple  of  the  paramount  use  of  the 
waters  of  the  Los  Angeles  river,  so  far  as 
might  be  needed  from  time  to  time,  for  the 
public  purposes  ol  supplying  the  *inhaJbi-[317] 
tants  of  the  city  with  water  lor  public  uuu 
domestic  purposes,  as  described  in  the  com- 
plaint; that  plaintiffs  in  error  were  the 
owners  of  the  narticular  land,  and  had,  sub- 
ject to  the  rights  of  the  city,  the  rights  of 
riparian  proprietors  thereof,  and  the  right 
to  use  the  water  of  the  river  for  all  pur- 
poses for  which  riparian  owners  are  entitled 
to  use  such  waters. 

The  contentions  seem  to  be  that  the  state 
courts  decided  against  the  claim  of  plain- 
tiffs in  error  to  the  rights  of  a  riparian 
owner,  and  to  the  ownership  of  alleged  per- 
colating waters,  as  derived  from  patents  of 
the  United  States  as  well  as  from  Mexican 

S rants,  ox  under  the  treaty  of  Guadeloupe 
[idalgo;  that  the  statutes  of  California  m 
authorizing  the  trial  of  title  in  condemna- 
tion proceedings,  and  the  determination  of 
compensation  before  the  determination  of 
title,  amounted  to  providing  for  the  taking 
of  private  property  for  public  use  without 
just  compensation ;  that  certain  statutes  de- 
claring tne  city  to  be  vested  with  a  para- 
mount right  to  the  surface  and  subterranean 
waters  deprived  plaintiffs  in  error  of  their 
property  without  due  process  of  law;  and 
that  the  statute  of  the  state  in  providing 
that  compensation  and  damages  wiould  be 
deemed  to  have  accrued  at  the  date  of  the 
summons,  as  construed  by  the  state  courts, 
resulted  in  taking  the  property  of  plaintiffs 
in  error  without  just  compensation. 

Obviously,  the  question  as  to  the  title  or 
riffht  of  plaintiffs  in  error  in  the  land,  and 
whatever  appertained  thereto,  was  one  of 
state  law  and  of  general  public  law,  on 
which  the  decision  of  the  state  court  was 
final.  San  Francisco  v.  Scott,  111  U.  8. 
7C8,  2S  L.  ed.  503,  4  Sup.  Ct.  Rep.  688 : 
California  Powder  Works  v.  Davis,  151  U, 
S.  389,  38  L.  ed.  206,  14  Sup.  Ct:  Rep.  350. 
And  the  question  of  the  existence  bf  perco- 
lating water  was  merely  a  question  of  fact. 
The  patents  were  in  the  nature  of  a  quit- 
claim, and  under  the  act  of  March  3,  1851 
[§  15],  were  "conclusive  between  the  IJnited 
States  and  the  said  claimants  only,  and 
shall  not  affect  the  interests  of  third  per- 
sons.**  The  validity  of  that  act  was  not 
drawn  in  question  in  the  state  court,  and  as 
the  right  or  title  asserted  by  plaintif^^  in 
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error  was  derived  under  Mexican  and  Span- 
ish grants,  the  decision  of  the  state  court  on 
the  claims  asserted  by  plaintiffs  in  error  to 
(318]the  waters  of  the  river  was  not  *against  any 
title  or  right  claimed  under  the  Constitu- 
tion, or  any  treaty,  or  statute  of,  or  commis- 
sion held,  or  authority  exercised,  under  the 
Constitution.  If  the  title  of  plaintiffs  in  er- 
ror were  protected  by  the  treaty,  still  the 
suit  did  not  arise  thereunder,  because  the 
controversy  in  the  state  court  did  not  in- 
volve the  construction  of  the  treaty,  but  the 
validity  of  the  title  of  Mexican  and  Span- 
ish grants  prior  to  the  treaty.-  "Sew  Or- 
leans  v.  De  Armas,  9  Pet.  224,  9  L.  ed.  109 ; 
Jotoa  V.  Rood,  187  U.  8.  87,  ante,  86, 23  Sup. 
Ct.  Rep.  49 ;  PhilUpa  v.  Mound  City  Land  d 
Water  Aaao,  124  U.  S.  605,  31  L.  ed.  588, 
S  Sup.  Ct.  Rep.  651. 

In  Oryatal  Springs  Land  d  Water  Co.  v. 
Los  Angeles,  82  Fed.  114,  the  circuit  court 
ruled  that  where  both  parties  claimed  under 
Mexican  grants,  confirmed  and  patented  by 
the  United  States  in  accordance  with  the 

Provisions  of  the  treaty  of  Guadeloupe  Hi- 
algo,  and  the  controversy  was  only  as  to 
what  were  the  rights  thus  granted  and  con- 
firmed, the  suit  Avas  not  one  arising  under  a 
treaty  so  as  to  confer  jurisdiction  on  a  Fed- 
eral court,  and  that  where  the  only  ground 
of  Federal  jurisdiction  was  the  alle^tion  in 
41  bill  that  defendant's  'claim  of  title  was 
based  in  part  on  certain  acts  of  the  legisla- 
ture of  the  state,  which  attempted  to  trans- 
fer to  it,  as  alleged,  the  title  held  by  com- 
plainant's grantors  at  the  time  of  their  pas- 
sage, the  court  would  not  retain  jurisdiction 
when  an  answer  was  filed  by  defendant 
denyinff  the  allegations,  and  disclaiming 
any  title  or  claim  of  title  not  held  b^  it  be- 
fore the  passage  of  the  acts.  The  bill  was 
dismissed,  and  we  ieiffirmed  the  judgment. 
177  U.  S.  169,  44  L.  ed.  720,  20  Sup.  Ct. 
Ken.  573. 

The  trial  court  determined  for  itself, 
mmong  other  questions,  the  nature  and  ex- 
tent of  the  city's  interest  in  the  waters  of 
the  river,  but  while  it  instructed  the  jury 
in  relation  thereto  it  did  not  file  its  written 
findings  until  after  the  return  of  the  ver- 
dict. And  it  is  argued  that  the  respective 
rights  of  the  parties  were  not  in  fact  ad- 
judicated until  after  the  amount  of  compen- 
sation had  been  found,  and  that  in  this  way 
plaintiffs  in  error  were  deprived  of  their 
property  without  due  process  of  law.  The 
14th  Amendment  does  not  control  the  power 
of  a  state  to  determine  the  form  of  procedure 
by  which  legal  rights  may  be  ascertained,  if 
the  method  adopted  gives  reasonable  notice 
and  affords  a  fair  opportunity  to  be  heard. 
C310]/oioa  C.  H,  Co.  v.  •lotoa,  160  U.  S.  389,  40  L. 
ed.  407,  16  Sup.  Ct.  Rep.  344;  Long  Island 
Water  Supply  Co,  v.  Brooklyn,  166  U.  S. 
685,  41  L.  ed.  1165,  17  Sup.  Ct.  Rep.  718. 

The  construction  of  a  law  of  a  state,  that 
it  was  competent  for  the  court  to  try  and  de- 
termine, in  a  condemnation  proceeding,  an 
adverse  claim  of  the  plaintiff  therein  to  an 
interest  in  property  sought  to  be  condemned, 
is  conclusive  on  this  court,  and  we  cannot 
understand  how  the  entry  of  the  verdict  of 
i)   inrv  n^  to  the  amount  of  compensation 
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prior  to  the  filing  of  written  findings  on  the 
other  issues  could  have  the  effect  of  depriving 

Slaintiffs  in  error  of  their  property  without 
ue  process  of  law.  The  chief  justice  of 
California  well  said  that  it  was  of  no  im- 
portance in  what  order  the  other  issues  in 
the  case  were  decided,  except  in  so  far  as 
the  determination  of  one  point  was  neces- 
sary as  a  basis  for  the  determination  of  an- 
other, and  that  if  the  instructions  to  the 
jury  actually  given  were  correct,  the  fact 
that  these  findings  had  not  been  previously 
filed  was  of  no  consequence. 

And  s6  as  to  certain  statutes  of  the  state 
of  California,  which  declared  that  the  city 
of  I^s  Angeles  is  vested  with  the  paramount 
right  to  the  surface  and  subterranean  water 
of  the  Los  Angeles  river.  Those  statutes 
were  admitted  in  evidence  merely  to  show 
that  the  city  was  the  successor  of  the  an- 
cient pueblo.  The  court  held  that  the  right 
of  the  city  of  Los  Angeles  to  take  from  the 
Ix>s  Angeles  river  all  of  the  waters  of  the 
river  to  the  extent  of  its  reasonable  domes- 
tic and  municipal  needs  was  based  on  the 
Spanish  and  Mexican  law,  and  not  on  the 
charters  of  the  city  of  Los  Angeles.  The 
validity  of  the  statutes,  on  account  of  re- 
pugnancy to  the  Federsi  Constitution,  was 
not  drawn  in  question  in  the  trial  court  nor 
in  the  supreme  court  of  the  state,  and  both 
courts  held  that  they  neither  granted  to  the 
city  nor  took  away  from  plaintiffs  in  error 
any  rights  or  property. 

Section  1249  of  the  Code  of  Civil  Proced- 
ure of  California  provided  that  for  the  pur- 
pose of  assessing  compensation  and  damages 
the  right  thereto  should  be  taken  to  have  ac- 
crued at  the  time  of  the  summons,  "and  its 
actual  value  at  that  date  shall  be  the  meas- 
ure of  compensation  for  all  property  to  be 
actually  taken,  and  the  basis  of  dama^^es  to 
proper^  not  actually  taken,  but  injuriously 
affected." 

*The  validity  of  the  statute  under  the  8tate[320] 
Constitution  had  been  repeatedly  sustained 
by  the  state  courts,  and  those  courts  held 
that  the  value  referred  to  in  the  statute  was 
the  actual  value  at  that  date. 

Plaintiffs  in  error  asked  the  court  to 
charge  the  jurv  that  the  date  of  estimating 
the  value  of  tne  property  was  the  date  <3 
the  summons,  ana  the  supreme  court  held 
that  in  these  circumstances  they  could  not 
be  permitted  .to  attack  the  condemnation 
statute  as  unconstitutional  so  far  as  related 
to  the  appraising  the  value  of  the  land  as 
provided. 

Moreover,  this  court  cannot  reverse  the 
decisions  of  state  courts  in  regard  to  ques- 
tions of  general  justice  and  equitable  con- 
siderations in  the  taking  of  propertnr.  Fall- 
brook  Irrig,  Dist,  v.  Bradley,  164  U.  8.  112, 
41  L.  ed.  369,  17  Sup.  Ct.  Rep.  56. 

The  truth  is  there  is  nothing  in  this  rec- 
ord adequately  showing  that  the  state  courts 
were  led  to  suppose  that  any  claim  under 
the  Constitution  of  the  United  States  was 
made  by  plaintiffs  in  error,  or  that  any  rul- 
ing involved  a  decision  against  a  right  set 
up  by  them  under  that  instrument. 

In  SayuHMrd  v.  Denny,  158  U.  S.  180,  39 
L.  ed.  941,  15  Sup.  Ct  Eep.  777,  after  stnt- 
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ing  the  contention  of  plaintiff  in  error  that 
the  effect  of  the  judgment  of  the  state  court 
waa  **to  deprive  him  of  his  property  without 
due  process  of  law,  or  to  deny  him  the  equal 

Srotection  of  the  laws,  and  amounted  to  a 
ecision  adverse  to  the  right,  privilege,  or 
immunity  of  plaintiff  in  error  under  the 
Constitution,  of  being  protected  from  such 
deprivation  or  denial,"  we  said:  "But  it 
nowhere  affirmatively  appears  from  the  rec- 
ord that  such  a  right  was  set  up  or  claimed 
in  the  trial  court  when  the  demurrer  to  the 
complaint  was  overruled,  or  evidence  admit- 
ted or  excluded,  or  instructions  given  or  re- 
fused, or  in  the  supreme  court  in  disposing 
of  the  rulings  below.  .  .  .  We  are  not 
called  on  to  revise  these  views  of  the  prin- 
ciples of  general  law  considered  applicable 
to  the  case  in  hand.  It  is  enough  that  there 
is  nothing  in  the  record  to  indicate  that  the 
state  courts  were  led  to  suppose  that  plain- 
tiff in  error  claimed  protection  under  the 
Constitution  of  the  United  States  from  the 
seyeral  rulings,  or  to  suspect  that  each  rul- 
ing aa  made  involved  a  decision  against  a 
right  specially  set  up  under  that  instru- 
|8811iiMnt.  And  *we  may  add  that  the  decisions 
of  state  tribunals  in  respect  of  matters  of 
general  law  cannot  be  reviewed  on  the  the- 
ory that  the  law  of  the  land  is  violated  un- 
less their  conclusions  are  absolutely  free 
from  error." 

This  case  comes  within  the  rule  there  laid 
down,  and  the  tDrit  of  error  must  he  die- 
fniaaed. 


Mr.  Justice  MoKenna  took  no  part  in 
the  decision  of  thia  case. 


CHARLES  P.  CHAMPION,  Appt, 

V, 

JOHN  C.  AMES,  United  States  Marshal.f 

(See  S.  C.  Reporter's  ed.  821-875.) 

Interstate  commerce — regulation  hy  Con- 
gress— prohibition  of  traffic  in  lottery 
tickets,  . 

The  carriage  of  lottery  tickets  from  one  state 
to  another  by  aA  express  company  engaged 
In  carrying  freight  and  packages  from  state 
to  state  Is  Interstate  commerce,  which  Con- 
gress, nnder  Its  power  to  regulate,  may  pro- 
hibit by  making  It  an  offense  against  the 
United  States  to  caase  such  tickets  so  to  be 
carried. 

[No.  2.] 

Argued  February  27,  28, 1901.    Ordered  for 

tThis  caae  is  reported  by  the  Official  Reporter 
ander  the  tiUo  "Lottery  Case.*' 

Nora.'—- On  the  power  of  Congress  to  regulate 
commerce — see  notes  to  State  e»  reU  Corwin  t. 
Indiana  &  O.  Oil,  Gas,  &  Mln.  Co.  (Ind.)  6 
L.  R.  A.  579;  Ballard  t.  Northern  P.  R.  Co. 
(Mont)  11  L.  R.  A.  246;  Re  Wilson  (D.  C.) 
12  L.  R.  A.  624;  Gibbons  r.  Ogden,  6  L.  ed. 
U.  S.  23 ;  Brown  t.  Maryland,  6  L.  ed.  U.  S. 
678 ;  Gloucester  Perry  Co.  t.  Pennsylvania,  29 
L.  ed.  U.  S.  158:  Ratterman  ▼.  Western  U. 
Teleg.  Co.  82  L.  ed.  U.  S.  229:  Harmon  t. 
Chicago,  87  L.  ed.  U.  S.  216;  Cleveland.  C.  C. 
Jc  St.  L.  R.  Oow  T.  Backua,  36  L.  ed.  U.  S.  1041. 
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reargument  April  29, 1901,  Reargued  OO' 
toher  16,  17,  1901.  Ordered  for  reargu- 
ment before  full  bench  November  10,  1902, 
Reargued  December  15, 16, 1902.  Decided 
February  23,  190S, 

APPEAL  from  the  arcuit  Court  of  th* 
United  States  for  the  Northern  District 
of  Illinois  to  review  an  order  dismissing  a 
writ  of  habeas  corpus  to  idquire  into  a  de- 
tention under  a  warrant  charging  a  conspir- 
Acj  to  cause  lottery  tickets  to  be  carried 
from  one  state  to  another.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Merits  Rosenthal  argued  the  cause,, 
and,  with  Mr.  Joseph  B.  David,  filed  a  brief 
for  appellant: 

The  test  of  the  validity  of  a  statute  is  it» 
real,  and  not  its  apparent,  object;  and  ita 
real  object  must  be  ascertained  by  determin- 
ing whether  the  legitimate  end  -sought  i» 
within  the  scope  of  the  legislative  power. 

Tick  Wo  V.  Hopkins,  118  U.  S.  356,  30  U 
ed.  220,  6  Sup.  Ct.  Rep.  1064 ;  Morgan's  L. 
d  T.  R.  d  8.  8.  Co.  V.  Louisiana  Bd.  of 
Health,  118  U.  S.  455,  30  L.  ed.  237,  6  Sup. 
Ct  Rep.  1114;  United  8tates  v.  Fox,  95  U, 
S.  670,  24  L.  ed.  538 ;  Minnesota  v.  Barber,. 
136  U.  S.  313,  34  L.  ed.  455,  3  Inters.  Cora. 
Rep.  185,  10  Sup.  Ct.  Rep.  862;  Henderson 
V.  New  York,  92  U.  S.  259,  sub  nom.  Hender- 
son v.  Wickham,  23  L.  ed.  543;  New  York 
V.  Miln,  11  Pet.  103,  9  L.  ed.  648;  The  Pas- 
senger Cases,  7  How.  283,  12  L.  ed.  702; 
Re  Rapier,  143  U.  S.  110,  36  L.  ed.  93,  12 
Sup.  Ct.  Rep.  374. 

Commerce,  as  used  in  the  Constitution,  i» 
restricted  to  commercial  intercourse. 

Oibbons  v.  Ogden,  9  Wheat.  1,  6  L.  ed. 
23;  Trade-Mark  Cases,  100  U.  S.  95,  suf> 
nom.  United  8tates  v.  Steffens,  25  L.  ed.  550. 

There  are  tangible  objects  that  are  not 
articles  of  commerce. 

Austin  y.  8tate,  101  Tenn.  563,  50  L.  R. 
A.  478,  48  S.  W.  305. 

A  railroad  ticket  is  not  an  article  of  com- 
merce. A  railroad  ticket  is  not  merchan- 
dise; it  is  only  a  receipt  or  voucher  for  the 
payment  of  the  passenger's  fare,  and  is  but 
evidence  of  the  contract  of  carriage  between 
the  railroad  company  and  the  passenger. 

Hay,  Negligence  of  Imposed  Duties,  Pass. 
Carr.  198,  199,  494,  495 ;  2  Beach,  Railways^ 
I  869;  Com.  y.  WiUon,  14  Phila.  384. 

An  insurance  policy  is  not  an  article  of 
commerce. 

Paul  v.  Virginia,  8  WaU.  168,  19  L. 
ed.  357;  Hooper  v.  California,  155  U.  S. 
648,  39  L.  ed.  297,  5  Inters.  Com.  Rep.  610^ 
15  Sup.  Ct.  Rep.  207;  Vew  York  L.  Ins.  Co. 
y.  Cravens,  178  U.  8.  S89,  44  L.  ed.  1116^ 
20  Sup.  Ct.  Rep.  962. 

The  business  of  an  interstate  mercantile 
agency  is  not  commerce. 

8tate  y.  Morgan,  2  S.  D.  32,  48  N.  W.  314. 

The  loaning  of  money  by  foreign  corpora* 
tions  engaged  in  that  business  is  not  a  mat- 
ter of  interstate  commerce. 

Nelms  y.  Edinburg  American  Land  Mortg^ 
Co.  92  Ala.  157«  9  So.  141. 

The  protection  of  the  Constitution  doea 
not  eictend  to  Lotteries,  gunea  ol  ehanoe,  or 
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meeulaiion.  These  may  be  interstate  gam- 
buiig,  but  are  not  commerce. 

Prentice  k  Egan,  Commerce  Clause  of 
Fed.  Const,  p.  56. 

Mr,  William  D,  Chithrie  also  argued 
the  cause  and  filed  a  brief  for  appellant: 

The  suppression  of  lotteries  or  of  anj 
other  harmful  business  is  essentially  an  ex- 
ercise of  the  police  power,  exclusively  with- 
in the  domain  of,  and  expressly  reserved  to, 
the  several  states. 

Re  Rahrer,  140  U.  S.  545,  9uh  nom.  WiU 
keraon  v.  Rahrer,  35  L.  ed.  572,  11  8up.  Ct. 
Rep.  865;  United  States  v.  E,  C,  Knight  Co. 
156  U.  8.  1,  39  L.  ed.  325,  15  Sup.  Ct  Rep. 
249. 

There  is  no  such  thing  as  a  Federal  po- 
lice power,  except  in  respect  of  those  specific 
subjects  delegated  to  Congress. 

M*Culloch  V.  Maryland,  4  Wheat  316,  4 
L.  ed.  579 ;  License  Cases,  5  How.  504,  12  L. 
ed.  256;  Trade-Mark  Cases,  100  U.  S.  82, 
suh  nom.  United  States  v.  Steffens,  25  L. 
ed.  550. 

Confess  cannot  conclusively  determine 
what  IS  or  what  is  not  an  article  of  com- 
merce.    That  inquiry  is  essentially  judicial. 

License  Cases,  5  How.  504,  12  L.  ed.  256. 

Congress  does  not  possess  the  power  to 
prevent  the  transportation  in  other  ways, 
as  merchandise,  of  matter  which  it  excludes 
from  the  mails. 

Ex  parte  Jackson,  96  U.  S.  727,  24  L.  ed. 
877;  Re  Rapier,  143  U.  8.  110,  36  L.  ed.  93, 
12  Sup.  Ct  Rep.  374. 

A  conviction  under  a  statute  of  Virginia 
for  selling  lottery  tickets  for  the  national 
lottery  authorized  by  the  act  of  Congress 
of  May  4,  1812,  has  been  sustained. 

Coken  y.  Virginia,  6  Wheat.  264,  5  L.  ed. 
257. 

If  the  lottery  tickets  had  been  deemed  ar- 
ticles of  commerce,  obviously  the  Virginia 
act  would  have  been  invalid  as  a  regulation 
of  commerce. 

Welton  V.  Missouri,  91  U.  S.  275,  23  L. 
ed.  347 ;  Webber  v.  Virginia,  103  U.  8.  344, 
26  L.  ed.  565. 

Insurance  policies  are  essentially  wagers, 
and  constitute  aleatory  contracts  substan- 
tially the  same  as  the  contract  of  lottery. 
Both  forms  of  contract  depend  upon  chance 
and' uncertain  events,  and  in  principle  can- 
not be  distinguished  in  thdr  nature. 

1  Pothier,  Obligations,  Evans's  Transl. 
pp.  9-10;  Louisiana  Civil  Code,  act  1776; 
Spain  Civil  Code  1889,  Tit  12,  U.  8.  Govt 
Transl.  1899,  pp.  230-232;  1  May,  Ins.  4th 
ed.  p.  5;  Clark,  Contr.  pp.  405-^06;  Lawson 
Contr.  H  284-287;  Hollingsworth,  Contr. 
pp.  229-232;  Anson,  Contr.  2d  Am.  ed.  pp. 
232,  233;  Ancell,  Fire  &  Life  Ins.  pp.  12, 
14;  1  Joyce,  Ins.  S9  2,  7;  Emerigon,  Ins. 
Meredith's  Transl.  p.  13;  Richards,  Ins.  9 
20. 

The  issuing  of  insurance  policies  in  New 
York  and  sending  them  to  Virginia,  to  be 
there  delivered  to  the  insured  on  payment 
of  premium,  is  not  interstate  commerce. 

Paul  V.  Virginia,  8  Wall.  168,  19  L.  ed. 
857;  Hooper  v.  California,  155  U.  8.  648,  39 
L.  ed.  297,  6  Inters.  Com.  Rep.  610,  15  Sup. 
188  U.  & 


Ct.  Rep.  207;  New  York  L.  Ins,  Co,  y^ 
Cravens,  178  U.  8.  389,  44  L.  ed.  1116,  2a 
Sup.  Ct  Rep.  962. 

If  the  power  to  regulate  interstate  com- 
merce applied  to  all  tiie  incidents  to  which 
said  commerce  might  give  rise,  and  to  all 
contracts  which  might  be  made  in  the  course 
of  its  transaction,  tnat  power  would  embrace- 
the  entire  sphere  of  mercantile  activity  in 
any  way  connected  with  trade  between  the 
states,  and  would  exclude  state  control  over 
many  contracts  purely  domestic  in  their  na- 
ture. 

Hooper  ▼.  California,  155  XJ.  8.  648,  3i^ 
L.  ed.  297,  5  Inters.  Com.  Rep.  610,  15  Sup. 
Ct.  Rep.  207. 

"Commerce"  is  not  the  equivalent  or 
synonym  of  "intercourse,'  but  is  synonymous- 
with  "commercial  intercourse." 

Gibbons  v.  Ogden,  9  Wheat  1,  6  L.  ed.  23. 

The  Constitution   "neither  changes   with 
time,  nor  does  it  in  theory  bend  to  the  force* 
of  circumstances." 

Ett  parte  Milligan,  4  Wall.  2, 18  L.  ed.  281 ; 
Re  Debs,  158  U.  S.  564,  39  L.  ed.  1092,  IS 
Sup.  Ct.  Rep.  900. 

We  are  not  at  liberty  to  give  the  provi- 
sions of  the  Constitution  new  meanings  be- 
cause of  considerations  of  expediency.  If 
we  could,  then  "there  is  no  power  which  may 
not,  by  this  moiie  of  construction,  be  con- 
ferred on  the  general  government  and  denied 
to  the  states.'' 

Passenger  Cases,  7  How.  283,  12  L.  ed» 
702 ;  Ex  parte  Wells,  18  How.  307,  15  L.  ed.. 
421. 

The  power  of  Congress  over  commerce- 
with  foreign  nations  and  the  Indian  tribee- 
is  conclusive  and  absolute. 

United  States  v.  45  Qallons  of  Whiskey^ 
93  U.  8.  188,  sub  nom.  United  States  ▼• 
Lariviere,  23  L.  ed.  846. 

While  commercial  reprisals  may  be  neces* 
sary  as  national  expedients,  such  considera- 
tions can  never  be  permitted  to  govern  the- 
action  of  Congress  in  regulating  commerce' 
among  the  several  states. 

2  Tucker,  Const  528-533;  Oroves  T» 
Slaughter,  15  Pet  449,  10  L.  ed.  800;  Pas- 
senger Cases,  7  How.  283,  12  L.  ed.  702. 

Indeed,  the  clause  guarantying  the  priv-^ 
ileges  and  immunities  of  citizens  would  prob- 
ably be  held  to  nullify  any  such  attempt  of 
Congress. 

Passenger  Cases,  7  How.  492,  12  L.  ed* 
789;  Crandall  v.  Nevada,  6  Wall.  35,  18  L. 
ed.  745;  Slaughter-House  Cases,  16  Wall.  36^ 
21  L.  ed.  394. 

The  insurance  cases  present  a  striking  ex» 
am^le  of  the  difiference  in  the  nature  oi  the- 
power  to  regulate  interstate  commerce  and 
foreign  commerce. 

Paul  v.  Virr'nia,  8  Wall.  168,  19  L.  ed. 
357 ;  Hooper  v.  California,  155  U.  8.  648,  39- 
L.  ed.  297,  5  Inters.  Com.  Rep.  610,  15  Sup. 
Ct  Rep.  207;  New  York  L.  Ins,  Co.  v. 
Cravens,  178  U.  8.  389,  44  L.  ed.  1116,  20 
Sup.  Ct.  Rep.  962. 

The  whole  power  to  regulate  every  fona 
of  relations  and  intercourse  with  foreign 
countries  resides  in  the  sovereign  natioMil 
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jpower  created  by  the  Constitution  of  the 
United  States. 

Head  Money  CaaeM,  112  U.  S.  580,  auh 
fiom,  Edye  v.  RoherUon,  28  L.  ed.  798,  5 
Sup.  Ct.  Rep.  247 ;  The  Federalist,  9  Hamil- 
^n's  Works,  Lodge's  ed.  pp.  250,  258,  262. 

In  the  case  of  internal  or  interstate  com- 
merce, the  only  power  Congress  exercises  is 
^hat  expressly  delegated;  and  that  power  is 
hedged  in  and  circumscribed  by  the  local  po- 
lice and  municipal  powers  expressly  reserved 
to  the  states.  It  may,  therefore,  be  conceded 
t.hat  Congress,  under  the  plenary  power  to 
regulate  our  relations  with  foreign  countries, 
may  well  exclude  persons,  commodities,  or 
printed  matter  of  any  nature  whatsoever, 
whether  or  not  relating  to  or  connected  with 
<!ommerce.  But  no  one  would  seriously  sug- 
gest that  any  class  of  American  citizens 
•could  be  excluded  or  deported  under  the  same 
power  which  enables  Congress  to  exclude  or 
Report  aliens. 

United  States  v.  Wong  Kim  Ark,  169  U. 
13.  649,  42  L.  ed.  890,  18  Sup.  Ct.  Rep.  456. 

AaMsiant  Attorney  General  Beok  argued 
the  cause  and  filed  a  brief  for  appellee : 

The  purpose  of  the  framers  of  the  Federal 
-Constitution  clearly  was  to  empower  Con- 
gress **to  l^slate  m  all  cases  to  which  the 
eeparate  states  are  incompetent,  or  in  which 
the  harmony  of  the  United  States  may  be  in- 
terrupted by  the  exercise  of  individual  1^- 
islation." 

2  Madison  Papers,  859. 

It  seems  to  bD  the  clear  meaning  of  the 
-Constitution  that  the  words  "to  regulate 
commerce''  include  the  regulation  of  migra- 
tion of  persons,  irrespective  of  their  relations 
to  things  in  commerce. 

Tucker,  Const,  p.  525. 

The  transit  of  individuals  from  state  to 
«tate  is  interstate  commerce. 

Oihhons  V.  Ogden,  9  Wheat.  1,  6  L.  ed.  23; 
.Passenger  Cases,  7  How.  282,  12  L.  ed.  702; 
Mohile  County  v.  Kimlall,  102  U.  S.  691, 
26  L.  ed.  238 ;  Gloucester  Ferry  Co,  v.  Penn- 
sylvania, 114  U.  S.  196,  29  L.  ed.  158,  1 
Inters.  Com.  Rep.  382,  5  Sup.  Ct  Rep.  826; 
Pickard  v.  Pullman  Southern  Car  Co.  117 
"U.  S.  34,  29  L.  ed.  785,  6  Sup.  Ct  Rep.  635 ; 
•Covington  d  C,  Bridge  Co,  v.  Kentucky,  154 
U.  S.  204,  38  L.  ed.  962,  4  Inters.  Com.  Rq>. 
"649,  14  Sup.  Ct.  Rep.  1087. 

Indeed,  neither  the  transit  of  Individuals 
nor  the  transportation  of  goods  is  essential 
to  commerce.  The  mere  transmission  of  in- 
telligence is  also  commerce. 

Pensacola  Teleg,  Co,  v.  Western  U,  Teleg, 
-Co,  96  U.  S.  1,  24  L.  ed.  708;  Western  U. 
Teleg,  Co,  v.  Pendleton,  122  U.  S.  347,  30  L. 
>ed.  1187,  1  Inters.  Com.  Rep.  306,  7  Sup.  Ct. 
Rep.  1126;  Rattcrman  v.  Western  U,  Teleg, 
■Co.  127  U.  S.  411,  32  L.  ed.  229.  2  Inters. 
Com.  Rep.  59,  8  Sup.  Ct  Rep.  1 127 ;  Leloup 
V.  Port  of  Mohile,  127  U.  S.  640,  32  L.  ed. 
311,  2  Inters.  Com.  Rep.  134,  8  Sup.  Ct.  Rep. 
1380. 

The  mere  transit  of  persons  arriving  at 
our  ports  of  entry  is,  without  reference  to 
traffic,  the  subject  of  congressional  regula- 
tion, because  it  is  commerce. 

New  York  v.  Compagnie  Oenerale  Trans- 
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atlaniique,  107  U.  8.  59,  27  L.  ed.  383,  % 
Sup.  Ct.  Rep.  87;  Bead  Money  Cases,  112  U. 
S.  580,  sub  nam,  Edye  v.  Robertson,  28  L.  ed. 
798,  5  Sup.  Ct  Rep.  247;  Henderson  v.  New 
York,  92  (J.  S.  259,  sub  nom,  Henderson  y, 
Wickham,  23  L.  ed.  543;  NisMmura  Ekin  T. 
United  States,  142  U.  S.  651,  35  L.  ed.  1146, 
12  Sup.  Ct  Rep.  336. 

The  same  must  be  true  of  the  transit  of 
persons  from  state  to  state,  assuming  that 
foreign  commerce  is  the  same  as  interstate 
commerce,  with  the  exception  of  the  locus 
in  quo. 

Oibbons  v.  Ogden,  9  Wheat  228,  6  L.  ed. 
77. 

The  power  to  regulate  commerce  among 
the  several  states  is  granted  to  Congress  in 
terms  as  absolute  as  is  the  power  to  regulate 
commerce  with  foreign  nations. 

Broum  ▼.  Houston,  114  U.  S.  630,  29  L. 
ed.  200,  5  Sup.  Ct  Rep.  1091;  Bowman  v. 
Chicago  d  N.  W,  R,  Co.  125  U.  S.  482,  31  I*. 
ed.  706,  1  Inters.  Com.  Rep.  823,  8  Sup.  Ct 
Rep.  689,  1062;  Crutcher  v.  Kentucky,  141 
U.  S.  47,  35  L.  ed.  649,  11  Sup.  Ct.  Rep.  851 ; 
Pittsburg  d  S.  Coal  Co.  v.  Bates,  156  U.  S. 
587,  39  L.  ed.  544,  5  Inters.  Com.  Rep.  30,  15 
Sup.  Ct.  Rep.  415. 

The  carriage  of  things  for  hire  from  state 
to  state  by  any  means  of  transportation  is 
commerce. 

Oibbons  v.  Ogden,  9  Wheat.  1,  6  L.  ed.  23. 

The  judicial  department  of  the  govern- 
ment should  not  review  the  declaration  of 
the  legislative  branch  as  to  the  commercial 
character  of  a  lottery  ticket. 

Leisy  v.  Hardin,  135  U.  S.  100,  34  L.  ed. 
128,  3  Inters.  Com.  Rep.  36,  10  Sup.  Ct  Rep. 
681;  Re  Rahrer,  140  U.  S.  545,  sub  nom. 
Wilkerson  v.  RaMer,  35  L.  ed.  572,  11  Sup. 
Ct.  Rep.  865. 

The  onl^  test  as  to  whether  a  given  article 
is  an  article  of  commerce  is  whether  it  is, 
or  has  been,  customarily  the  subject  of  pur- 
chase and  sale;  and  this  must  be  determined 
by  considering  whether  such  an  article  is 
recognized  as  a  subject  of  purchase  and  sale 
by  the  commercial  world. 

Schollenberger  v.  Pennsylvania,  171  U.  S. 
1,  43  L.  ed.  49,  18  Sup.  Ct.  Rep.  757. 

It  is  a  great  mistake  to  suppose  that  a 
lottery  ticket  conveyed  no  right  of  action  or 
property  interest  Whatever  is  the  present 
effect  of  restrictive  legislation  upon  such 
commercial  commodities,  they  formerly  coo- 
veyed  unquestioned  propertv  rights  which 
could  be  enforced  in  courts  of  law. 

Clark  y.  Washington,  12  Wheat  40,  6  L. 
ed.  544. 

The  commercial  power  of  the  Union  can 
extend  to  written  instruments,  where  they 
affect  or  are  instruments  of  the  purchase 
and  sale  of  property  interests. 

Almy  V.  California,  24  How.  169,  16  L.  ed. 
644 ;  Woodruff  at.  Parham,  8  Wall.  123,  19 
L.  ed.  382;  Fairbank  v.  United  States,  181 
U.  S.  283,  45  L.  ed.  862,  21  Sup.  Ct  Rep.  648. 

In  reading  the  court's  opinion  upon  the  in- 
surance cases,  the  question  actually  pre- 
sented to  the  court  must  be  kept  in  mind. 

Woodruff  v.  Parhan^,  8  Wall.  123,  19  I*, 
ed.  382. 
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A  careful  examination  of  all  of  these 
will  disclose  the  fact  that  each  of  them  was 
predicated  upon  the  fact  that  the  method  of 
^transacting  the  business  made  the  transa^ 
tions  intrastate,  and  not  interstate. 

Hooper  y.  California,  155  U.  S.  648,  39  L. 

«d.  297,  5  Inters.  Com.  Rep,  610,  15  Sup.  Ct 

Eep.  207 ;  Paul  v.  Virginia,  8  Wall.  168,  19 

li.  ed.  357;  Allgeyer  v.  Louisiana,  165  U.  8. 

^78,  41  L.  ed.  832,  17  Sup.  Ct  Rep.  427. 

The  power  to  prohibit,  as  a  regulation  of 
trade,  is  absolute  except  where  expressly 
limited  by  other  sections  of  the  Constitu- 
tion. 

Cfibhons  y.  Ogden,  9  Wheat.  1,  6  L.  ed.  23; 
Marshall  Field  d  Co,  y.  Clark,  143  U.  S. 
^9,  36  L.  ed.  204,  12  Sup.  Ct  Rep.  495; 
Addyston  Pipe  d  Steel  Co.  y.  United  States, 
175  U.  S.  211,  44  L.  ed.  136,  20  Sup.  Ct 
Rep.  96;  Re  Rahrer,  140  U.  S.  545,  sub  nom, 
Wxikerson  y.  Rahrer,  35  L.  ed.  572,  11  Sup. 
Ot  Rep.  865. 

Congress  under  its  power  to  regulate  com- 
<fDeroe  with  the  Indian  trib^  may  exclude 
jiny  selected  article  from  such  commerce  as 
•deleterious. 

United  States  y.  Eolliday,  3  Wall.  407,  18 
L.  ed.  182;  United  States  y.  J^  Gallons  of 
Whiskey,  108  U.  S.  491,  27  L.  ed.  803,  2 
€up.  Ct  Rep.  906 ;  United  States  v.  Le  Bris, 
121  U.  S.  278,  30  L.  ed.  946,  7  Sup.  Ct.  Rep. 
«94;  Sarlls  y.  United  States,  152  U.  S.  670, 
38  L.  ed.  556,  14  Sup.  Ct.  Rep.  720;  United 
States  y.  MayranH,  J54  U.  S.  552,  and  18 
1m  ed.  699,  14  Sup.  Ct.  Rep.  1212. 

States  have  undertaken  in  the  interests  of 
the  public  health  to  exclude  importations 
of  a  certain  kind  from  other  states,  and 
their  legislation  has  be^i  held  by  this  court 
to  be  unconstitutional. 

Hannibal  d  St.  J.  R.  Co.  y.  Husen,  96 
XJ.  S.  465,  24  L.  ed.  527 ;  Minnesota  y.  Bar- 
ber, 136  U.  S.  313,  34  L.  ed.  455,  3  Inters. 
Com.  Rep.  185,  10  Sup.  Ct.  Rep.  862 ;  Brim- 
mer y.  Rtbman,  138  U.  S.  78,  34  L.  ed.  862, 
3  Inters.  Com.  Rep.  485,  11  Sup.  Ct:  Rep. 
-213;  Voight  v.  Wright,  141  U.  S.  62,  35 
L.  ed.  638,  11  Sup.  Ct  Rep.  855. 

These  laws  were  not  held  to  be  void  be- 
<«ause  they  in  effect  levied  taxes  upon  im- 
ports; for  it  is  well  settled  that  the  word 
^imports"  in  the  Constitution  refers  only 
to  articles  brought  in  from  foreign  coun- 
iries. 

License  Cases,  6  How.  504,  12  L.  ed.  256; 
Woodruff  w.  Parham,  8  Wall.  123,  19  L.  ed. 
382;  Brown  y.  Houston,  114  U.  S.  622,  29 
L.  ed.  257,  6  Sup.  Ct  Rep.  1091;  Coe  v. 
Errol,  116  U.  8.  517,  29  L.  ed.  715,  6  Sup. 
•Ct.  Rep.  475;  Pittsburg  d  S.  Coal  Co.  y. 
Louisiana,  156  U.  S.  590,  39  L.  ed.  544, 
^  Inters.  Com.  Rep.  18,  15  Sup.  Ct  Rep.  459. 

The  Sherman  anti-trust  law  is  in  itself 
■a  prohibition,  pro  tanto,  of  conunerce,  but 
its  constitutionality  has  been  affirmed. 

United  States  v.  Joint  Traffic  Asso.  171 
U.  S.  505,  43  L.  ed.  259,  19  Sup.  Ct.  Rep.  25. 

The  power  to  regulate  interstate  com- 
merce being  an  express  power,  with  no  ex- 
press restrictions  on  the  prohibition  <Jf  inter- 
state trnilic  in  a  given  article,  the  purposes 
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for  which  Oonffress  may  prohibit  are  not 
rerviewable  by  the  courts. 

M'CuUoch  y.  Maryland,  4  Wheat  316,  4 
L.  ed.  679. 

Congress,  liavinff  an  express  and  unlim- 
ited power  to  regulate  interstate  commerce^ 
may  do  so  without  having  its  reasons  ques- 
tioned. 

Doyle  y.  Cdntincntdl  Ins.  Co,  94  U.  8. 
535,  24  L.  ed.  148.  ' 

Mr.  Justice  Harlan  Oolivered  the  opin- 
ion of  the  court: 

The  ceueral  question  arising  upon  this 
appeal  involves  the  constitutionality  of  the 
Ist  section  of  the  act  of  Congress  of  March 
2d,  1895,  chap.  191,  entitled  ''Ao  Act  lor  the 
Suppression  of  Lottery  Traffic  through  Na- 
tional and  Interstate  Commerce  and  the 
Postal  Service,  Subject  to  the  JurisKliction 
and  Laws  of  the  United  States.'*  28  8tat 
at  L.  963,  U.  S.  Comp.  Stat  1901,  p.  31 « 8. 

The  appeal  was  from  an  order  of  the  cir- 
cuit court  of  the  United  States  for  the 
northern  district  of  Illinois  dismisHing  a 
writ  of  habeas  corpus  sued  out  by  the  ap- 
pellant Champion,  who  in  his  app  iiatiun 
complained  that  he  was  restrained  of  his 
liberty  b^  the  Marshal  of  the  United  States 
in  violation  of  the  Constitution  and  laws  of 
the  United  States. 

*It  appears  that  the  accused  was  under  in- [328] 
dictment  in  the  district  court  of  the  I  nited 
States  for  the  northern  district  of  Texas  for 
a  conspiracy  under  8  5440  of  the  Revised 
SUtues  (U.  S.  Comp.  SUt  1901,  p.  367U), 
providing  that  "if  two  or  more  persons  con- 
spire either  to  commit  any  offense  against 
the  United  States,  or  to  defraud  the  United 
States  in  any  manner  or  for  any  purpose, 
and  one  or  more  of  such  parties  do  any  act 
to  effect  the  object  of  tne  conspiracy,  all 
the  parties  to  such  conspiracy  shall  be  lia- 
ble to  a  penalty  of  not  less  than  one  thou- 
sand dollars  and  not  more  than  ten  thou- 
sand dollars,  and  to  imprisonment  not  more 
than  two  years." 

He  was  arrested  at  Chicago  under  a  war- 
rant based  upon  a  complaint  in  writing,  un- 
der oath,  charging  him  with  conspiring  with 
others,  at  Dallas,  in  the  northern  district  of 
Texas,  to  commit  the  offense  denounced  in 
the  above  act  of  1895 ;  and  the  object  of  the 
arrest  was  to  compel  his  appearance  in  the 
Federal  court  in  Texas  to  answer  the  indict- 
ment against  him. 

The  1st  section  of  the  act  of  1895,  upon 
which  the  indictment  was  based,  is  as  fol- 
lows: **%  1.  That  any  person  who  shall 
cause  to  be  brought  within  the  United 
States  from  abroad,  for  the  purpose  of  dis- 
posing of  the  same,  or  depositea  in  or  car- 
ried by  the  mails  of  the  United  States,  or 
carried  from  one  state  to  another  in  the 
United  States,  any  paper,  certificate,  or  in- 
strument purporting  to  be  or  represent  a 
ticket,  chance,  share,  or  interest  in  or  de- 
pendent upon  the  event  of  a  lottery,  so- 
called  gift  concert,  or  similar  enterprise,  of- 
fering prizes  dependent  upon  lot  or  chance, 
or  shall  cause  any  advertisement  of  such 
lottery,   so-called   gift  concert,   or   similar 
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enterprise,  ofTering  prizes  dependent  upon 
lot  or  chance,  to  be  brought  into  the  United 
States,  or  deposited  in  or  carried  bv  the 
mails  of  the  United  States,  or  transferred 
from  one  state  to  another  io  the  same,  shall 
be  punishable  in  [for]  the  first  offense  by 
imprisonment  for  not  more  than  two  years, 
or  oy  a  fine  of  not  more  than  $1,000,  or 
both,  and  in  the  second  and  after  offenses  by 
such  imprisonment  only."  28  Stat,  at  L. 
D63.  U.  S^  Comp.  Stat.  1901,  p.  3178. 

The  indictment  charged,  in  its  first  count, 
that  on  or  about  the  Ist  day  of  February 
A.  D.  1899,  in  Dallas  county,  Texas,  "C.  F. 
Champion,  alias  W.  W.  Ogden,  W.  F.  Cham- 
[823]pion,  and  ^Charles  B.  Paric  did  then  and 
there  unlawfully,  knowingly,  and  felonious- 
ly conspire  together  to  commit  an  offense 
against  the  United  States,  to  wit,  for  the 

Surpose  of  disposing  of  the  same,  to  cause 
>  be  carried  from  one  state  to  another  in 
the  United  States,  to  wit,  from  Dallas,  in 
the  state  of  Texas,  to  Fresno,  in  the  state  of 
California,  certain  papers,  certificates,  and 
instruments  purporting  to  be  and  repre- 
senting tickets,  as  they  then  and  there  well 
knew,  chances,  shares,  and  interests  in  and 
dependent  upon  the  event  of  a  lottery,  offer- 
ing prizes  aependent  upon  lot  and  chance, 
that  is  to  say,  caused  to  be  carried,  as  afore- 
aaid,  for  the  purpose  of  disposing  of  the 
same,  papers,  certificates,  or  instruments 
purporune  to  be  tickets  to  represent  the 
chances,  snares,  and  interests  in  the  prizes 
which  by  lot  and  chance  might  be  awarded 
to  persons,  to  these  grand  jurors  unknown, 
who  might  purchase  said  papers,  certifi- 
cates, and  instruments  representing  and 
purporting  to  be  tickets,  as  aforesaid,  with 
the  numbers  thereon  shown  and  indicated 
and  printed,  which  by  lot  and  chance  should, 
Ofn  a  certain  day,  draw  a  prize  or  prizes  at 
the'  purported  lottery  or  c^iance  company, 
to  wit,  at  the  purported  monthly  drawing 
of  the  so-called  Pan-American  Lottery  Com- 
pany, which  purported  to  draw  monthly  at 
Asuncion.  Paraguay,  which  said  Pan-Amer- 
ican Lottery  Company  purported  to  be  an 
enterprise  offering  prizes  dependent  upon 
lot  and  chance,  the  specific  method  of  such 
drawing  being  unknown  to  the  grand  jurors, 
but  which  said  papers,  certificates,  and  in- 
struments purporting  to  be  and  represent- 
inff  tickets  upon  their  face  purporting  to  be 
entitled  to  participation  in  the  drawing  for 
a  certain  capital  prize  amounting  to  the 
sum  of  $32,000,  and  which  said  drawings  for 
said  capital  prize,  or  the  part  or  parts 
thereof  allotted  or  to  be  allotted  in  conform- 
ity with  the  scheme  of  lot  and  chance,  were 
to  take  place  monthly,  the  manner  and  form 
of  which  is  to  the  grand  jurors  unknown, 
but  that  said  drawing  and  lot  and  chance 
by  which  said  prize  or  prizes  were  to  be 
drawn  was  purported  to  be  under  the  super- 
vision and  direction  of  Enrigue  Montes  de 
Leon,  manager,  and  Bernardo  Lopez,  inter- 
vener, and  which  said  papers,  certificates, 
and  instruments  purporting  to  be  tickets  of 
the  said  Pan-Araerican  Lottery  Company 
[824] were  so  divided  as  *to  be  called  whole,  half, 
quarter,  and  eighth  tickets,  the  whole  tick- 
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ets  to  be  sold  for  the  sum  of  $2,  the  half 
tickets  for  the  sum  of  $1,  the  quarter  tick- 
ets for  the  sum  of  50  cents  and  the  eighth 
tickets  ior  the  sum  of  25  cents." 

The  indictment  further  charged  that  *'i» 
pursuance  to  said  conspiracy,  and  to  effect 
the  object  thereof,  to  wit,  for  the  purpose  of 
causing  to  be  carried  from  one  state  to  an* 
other  in  the  United  States,  to  wit,  from  the 
state  of  Texas  to  the  state  of  California 
aforesaid,  for  the  purpose  of  disposing  of 
the  same,  papers,  certificates,  and  instru- 
ments purporting  to  be  and  representinfi^ 
tickets,  chances^  and  shares  and  interests  in 
and  dependent  upon  lot  and  chance,  aa> 
aforei^id,  as  they  then  and  there  well  knew, 
said  VV.  F.  Champion  and  Charles  B.  Park 
did  then  and  there,  to  wit,  on  or  about  the 
day  last  aforesaid,  in  the  year  1809,  in  the 
county  aforesaid,  in  the  Dallas  division  of 
the  northern  district  of  Texas  aforesaid,  un- 
lawfully, knowingly,  and  feloniously,  for 
the  purpose  of  being  carried  from  one  state 
to  another  in  the  United  States,  to  wit,  fron» 
Dallas,  in  the  state  of  Texas,  to  Fresno,  in 
the  state  of  California,  for  the  purpose  of 
disposing  of  the  same,  deposit  and  cause  to 
be  deposited  and  shipped  and  carried  with 
and  by  the  Wells-Farffo  Express  Company,^ 
a  corporation  engaged  in  carrying  freight 
and  packa^s  from  station  to  station  along 
and  over  lines  of  railway,  and  from  Dallas. 
Texas,  to  Fresno,  California,  for  hire,  one 
certain  box  or  package  containing,  among 
other  things,  two  whole  tickets  or  papers  or 
certificates  of  said  purported  Pan-American 
Lottery  Company,  one  of  which  said  whole 
tickets  is  hereto  annexed  by  the  grand  jury 
to  this  indictment  and  made  a  part  hereof.** 

It  thus  appears  that  the  carrying  in  this 
case  was  by  an  incorporated  express  com- 
pany, engaged  in  transporting  freight  and 
packages  from  one  state  to  another. 

The  commissioner  who  issued  the  warrant 
of  arrest,  having  found  that  there  was  prob- 
able cause  to  believe  that  Champion  wad 
guilty  of  the  offense  charged,  ordered  that 
he  give  bond  for  his  appearance  for  trial  in 
the  district  court  of  the  United  States  for 
the  northern  district  of  Texas,  or  in  default 
thereof  to  be  committed  to  jail.  Havini^ 
declined  to  give  the  required  bond  the  ac- 
cused was  taken  into  custody.  Rev.  Stat. 
i  1014  (U.  S.  Comp.  Stat.  1901,  p.  716). 
^Thereupon  he  sued  out  the  present  writ  of  [385( 
habeas  corpus  upon  the  theory  that  the  act 
of  1895,  under  which  it  was  proposed  to  try 
him,  was  void,  under  the  Constitution  of  the 
United  States. 

The  appellant  insists  that  the  carrying  of 
lotteiy  tickets  from  one  state  to  another 
state  by  an  express  company  engaged  in 
carrying  freight  and  packages  from  state  to 
state,  although  such  tickets  may  be  con- 
tained in  a  box  or  package,  does  not  consti- 
tute, and  cannot  by  any  act  of  Congress  be 
legally  made  to  constitute,  commerce  among 
the  states  within  the  meaning  of  the  clause 
of  the  Constitution  of  the  United  States 
providing  that  Congress  shall  have  power 
'*to  regulate  commerce  with  ^foreign  na/tions.[345]« 
and  among  the  several  states,  and  with  the 
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IniUii  tribeB;"  oonsequently,  that  Congress 
ctBDot  make  it  an  offense  to  cause  such 
tickets  to  be  carried  iropi  one  state  to  an- 
other. 

The  government  insists  that  express  com- 
^umtA,  when  engaged,  for  hire,  in  the  busi- 
DiBs  oi  transportation  from  one  state  to  an- 
other, are  instrumentalities  of  commerce 
aiDoi^  the  states;  that  the  carrying  of  lot- 
tery tickets  from  one  state  to  another  is 
eommerce  which  Congress  may  regulate; 
and  that  as  a  means  ol  executing  the  power 
to  regulate  interstate  commerce  Congress 
may  make  it  an  offense  against  the  United 
States  to  cause  lottery  tickets  to  be  carried 
from  one  state  to  another. 

The  questions  presented  by  these  opposing 
eontentions  are  of  great  moment,  and  are 
entitled  to  receive,  as  they  have  received,  the 
nost  careful  consideration. 

What  is  the  import  of  the  word  ''com- 
merce" as  used  in  the  Constitution?  It  is 
not  defined  by  that  instrument.  Undoubt- 
edly, the  carryii^  from  one  state  to  another 
hj  imlependeut  carriers  of  things  or  com- 
modities that  are  ordinary  subjects  of  traf- 
fic, and  which  have  in  themselves  a  recog- 
nized value  in  mon^,  constitutes  interstate 
commerce.  But  does  not  commerce  among 
the  8e\ieral  states  include  something  more? 
Does  not  the  carrying  from  one  state  to  an- 
other, by  independent  carriers,  of  lottery 
tickets  that  entitle  the  holder  to  the  pay- 
ment of  a  certein  amoimt  of  money  therein 
specified  also  constitute  commerce  among 
the  states? 

It  is  contended  by  the  parties  that  these 
questions  are  answered  in  the  former  deci- 
nons  of  this  court,  the  government  insisting 
that  the  principles  heretofore  announced 
support  ite  position,  while  the  contrary  is 
confidently  asserted  by  the  appellant.  This 
makes  it  necessary  to  ascertain  the  import 
of  such  decisions.  Upon  that  inquii^  we 
now  enter,  premising  that  some  propositions 
vere  advanced  in  argument  that  need  not 
be  considered.  In  the  examination  of  for- 
mer judgmente  it  will  be  best  to  look  at  them 
•omewhat  in  the  order  in  which  they  were 
rodered.  When  prior  adjudications  have 
been  thus  collated  the  particular  grounds 
upon  which  the  judgment  in  the  present 
case  must  necessarily  rest  can  be  readily  de- 
P46]tennined.  We  may  *here  remark  that  some 
of  the  cases  referred  to  may  not  bear  direct- 
ly opoQ  the  questions  necessary  to  be  decid- 
^,  but  attention  will  be  directed  to  them  aa 
throwing  light  upon  the  general  inquiry  as 
to  the  meaning  and  scope  of  the  commerce 
clause  of  the  Constitution. 

The  leading  case  under  the  commerce 
danse  of  the  Constitution  is  Gihhona  v.  Og- 
den,  9  Wheat.  1,  189,  194,  6  L.  ed.  23,  68, 
^.  Beferring  to  that  clause.  Chief  Justice 
Marshall  said :  ''The  subject  to  be  regulat- 
ed IB  commerce;  and  our  Constitution  being, 
as  was  aptly  said  at  the  bar,  one  of  enu- 
meration, and  not  of  definition,  to  ascertain 
the  extent  of  the  power,  it  becomes  neces- 
aaty  to  settle  the  meaning  of  the  word. 
The  counsel  for  the  appellee  would  limit  it 
to  traflic.  to  buying  and  selling,  or  the  in- 
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terchange  of  commodities,  and  do  not  ad-  • 
mit  that  it  comprehends  navigation.  This 
would  restrict  a  general  term,  applicable  to 
many  objecte,  to  one  of  ite  significations. 
Commerce,  undoubtedly,  is  traffic,  but  it  is 
something  more;  it  is  intercourse.  It  de- 
scribes the  commercial  intercourse  between 
nations  and  parts  of  nations,  in  all  ite 
branches,  and  is  regulated  by  prescribing 
rules  for  carrying  on  that  intercourse. 
.  .  .  It  has  been  truly  said  that  com- 
merce, as  the  word  is  used  in  the  Constitu- 
tion, is  a  unit,  every  part  of  which  is  indi- 
cated by  the  term.  If  this  be  the  admitted 
meaning  of  the  word,  in  ite  application  to 
foreign  nations,  it  must  carry  the  same 
meaning  throughout  the  sentence,  and  re- 
main a  unit,  unless  there  be  some  plain,  in- 
telligible cause  which  alters  it.  The  subject 
to  which  the  power  is  next  applied  is  to 
commerce  'among  the  several  states.'  The 
word  'among*  means  intermingled  with.  A 
thing  which  is  among  others  is  interminprled 
with  them.  Commerce  among  the  states 
cannot  stop  at  the  external  l^undary  line 
of  each  state,  but  may  be  introduced  into 
the  interior.  It  is  not  intended  to  say  that 
these  words  comprehend  that  commerce 
which  is  completely  internal,  which  is  car- 
ried on  between  man  and  man  in  a  state,  or 
between  different  parts  of  the  same  state, 
and  which  does  not  extend  to  or  affect  other 
states.  Such  a  power  would  be  inconven- 
ient, and  is  certainly  unnecessary.  Com- 
prehensive as  the  word  'among'  is,  it  may 
very  properly  be  restricted  to  that  com- 
merce which  concerns  more  stetes  than  one. 
.  .  .  *The  genius  and  character  of  the  [347] 
whole  government  seem  to  be  that  ite  action 
is  to  be  applied  to  all  the  external  concerns 
of  the  nation,  and  to  those  internal  concernn 
which  affect  the  stetes  generally;  but  nut 
to  those  which  are  completely  within  a  par- 
ticular state,  which  do  not  affect  other 
states,  and  with  which  it  is  ^ot  necessary 
to  interfere,  for  the  purpose  of  executing 
some  of  the  general  powers  of  the  govern- 
ment.   ..." 

Again:  "We  are  now  arrived  at  the  in- 
quiry,— What  is  this  power?  It  is  the  pow- 
er to  regulate ;  that  is,  to  prescribe  the  rule 
by  which  commerce  is  to  be  governed.  This 
power,  like  all  others  vested  in  Congress,  is 
complete  in  itself,  may  be  exercised  to  its 
utmost  extent,  and  acknowledges  no  limita- 
tions, other  than  are  prescribed  in  the  Con^ 
stitution.  These  are  expressed  in  plain 
terms,  and  do  not  affect  the  questions  which 
arise  in  this  case,  or  which  have  been  dis- 
cussed at  the  bar.  If,  as  has  always  been 
understood,  the  sovereignty  of  Congress, 
though  limited  to  specific  objecte,  is  plenary 
as  to  those  objects,  the  power  over  com- 
merce with  foreign  nations,  and  among  the 
several  stetes,  is  ve.sted  in  Congress  aa  ahso^ 
lutely  as  it  would  he  in  a  single  govern- 
ment, having  in  its  constitution  the  same 
restrictions  on  the  exercise  of  the  power  as 
are  found  in  th^  Constitution  of  the  United 
States.** 

Mr.  Justice  Johnson,  in  the  same  case,  ex- 
pressed his  entire  approbation  of  the  judg- 
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ment  rendered  1^  the  court,  but  delivered  a 
separate    opinion     indicating    the*  precise 

grounds  upon  which  his  conclusion  rested, 
ef erring  to  the  grant  of  power  over  com- 
inrrce,  he  said:  "My  opinion  is  founded  on 
the  application  of  the  words  of  the  grant  to 
the  subject  of  it.  The  'power  to  reculate 
commerce'  here  meant  to  be  granted  was 
that  power  to  regulate  commerce  which  pre- 
viously existed  in  the  states.  But  What 
was  that  power?  The  states  were,  unqueft- 
tionnbly,  supreme;  and  each  possessed  that 
power  over  commerce  which  is  acknowledge<l 
to  reside  in  every  soverei^  state.  .  .  .' 
The  law  of  nations,  regarding  man  as  a  so- 
cial animal,  pronounces  all  commerce  legit- 
imate in  a  state  of  peace,  until  prohibited 
by  positive  law.  The  power  of  a  sovereign 
state  .over  commerce,  therefore,  amounts  to 
nothing  more  than  a  power  to  limit  and  ro- 
stra'n  it  at  pleasure.  And  since  the  power 
[848]  to  prescribe  *the  limits  to  its  freedom  neces- 
fcMiiiy  implies  the  power  to  determine  what 
shall  remain  unrestrained,  it  follows  that 
the  power  must  be  exclusive;  it  can  reside 
but  in  one  potentate;  and  hence  the  grant 
of  this  power  carries  with  it  the  whole  sub- 
ject, leaving  nothing  for  the  state  to  act  up- 
on." 

The  principles  announced  in  Oibbona  v. 
Ogden  were  reaffirmed  in  Broum  v.  Mary- 
land, 12  Wheat.  410,  446,  6  L.  ed.  678,  688. 
After  expressing  doubt  whether  any  of, the 
evils  proceeding  from  the  feebleness  of  the 
Federal  jjiovernoient  contributed  more  to  the 
establishing  of  the  present  constitutional 
system  than  the  deep  and  general  conviction 
that  commerce  ougnt  to  be  regulated  by 
Congress,  Chief  Justice  Marshall,  speaking 
for  the  court,  said:  ''It  is  not,  therefore, 
matter  of  surprise  that  the  grant  should  be 
as  extensive  as  the  mischief,  and  should 
comprehend  all  foreign  commerce,  and  all 
commerce  among  the  states."  Considering 
the  question  as  to  the  juat  extent  of  the 
power  to  r^^late  commesee  with  foreign 
nations  and' among  the  several  states,  the 
court  reaffirmed  the  doctrine  that  the  power 
was  "complete  in  itself,  and  to  acknowledge 
no  limitations  other  than  are  prescribed  by 
the  Constitution.  .  .  .  Commerce  is  in- 
tercourse; one  of  its  most  ordinary  ingre- 
dients is  traffic." 

In  the  Passenger  Cases,  7  How.  283,  12 
L.  ed.  702,  the  court  adjudged  certain  stat- 
utes of  New  \ork  and  Massachusetts,  im- 
posing taxes  upon  irlien  passengers  arriv- 
ing; in  the  ports  of  those  states,  to  be  in  vio- 
lation of  the  Constitution  and  laws  of  the 
United  States.  In  the  separate  opinions  de- 
livered by  the  justices  there  will  not  be 
found  any  expression  of  doubt  as  to  the 
doctrines  announced  in  Gibbons  v.  Ogden. 
"Mr.  Justice  McLean  said:  "Commerce  is 
defined  to  be  'an  exchange  of  commodities.* 
But  this  definition  does  not  convey  the  full 
mcfininfr  of  the  term.  It  includes  'naviga- 
tion and  intercourse.  That  the  transporta- 
tion of  passengers  is  a  part  of  conunerce  U 
not  now  an  open  question."  Mr.  Justice 
Grier  said:  "Commerce,  as  defined  by  this 
court,  means  something  more  than  traffic, — 
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it  is  intercourse;  and  the  power  committed 
to  Congress  to  regulate  commerce  is  exer- 
cised by  prescribing  rules  for  carrying  on 
that  intercourse."  The  same  views  were 
expressed  by  Mr.  Justice  Wavne,  in  his  sepa- 
rate opinion.  He  regarded  the  question 
then  before  the  *court  as  covered  by  the  de-  [849) 
cision  in  Oibbons  v.  Ogden,  and  in  respect 
to  that  case  he  said:  "It  [the  case]  will 
always  be  a  high  and  honorable  proof  of 
the  eminence  of  the  American  bar  of  that 
da^,  and  of  the  talents  and  distinguished 
ability  of  the  judges  who  were  then  in  the 

g laces  which  we  now  occupy."    Mr.  Justice 
atron  and  Mr.  Justice  McKinley  announced 
substantially  the  same  views. 

In  Almy  v.  California,  24  How.  169,  16 
L.  ed.  644,  a  statute  of  California  imposing 
a  stamp  duty  upon  bills  of  lading  for  gold 
or  silver  transported  from  that  state  to  any 
port  or  place  out  of  the  state  was  held  to 
be  a  tax  on  exports,  in  violation  of  the  pro- 
vision of  the  Constitution  declaring  that 
"no  tax  or  duty  shall  be  laid  on  articles  ex- 
ported from  any  state."  But  in  Woodruff 
V.  Parham,  8  Wall.  123,  138,  19  L.  ed.  382,. 
386,  this  court,  referring  to  the  Almy  Case^ 
said  it  was  well  decided  upon  a  ground  not 
mentioned  in  the  opinion  of  the  court,  name- 
ly, that,  althouffb  the  tax  there  in  question 
was  only  on  bills  of  lading,  "such  a  tax  waa 
a  regulation  of  commerce,  a  tax  imposed 
upon  the  transportation  of  goods  from  on» 
state  to  another,  over  the  high  seas,  in  con- 
flict with  that  freedom  of  transit  ol  good» 
and  persons  between  one  state  and  another^ 
which  is  witlun  the  rule  laid  down  in  Cran-- 
dall  V.  A>t7a<to  [6  Wall.  35,  18  L.  ed.  744]^ 
and  with  the  authority  of  Congress  to  reg- 
ulate commerce  among  the  states." 

In  B^derson  v.  Ifew  York,  92  U.  S.  259, 
270,  sub  nom,  Henderson  v.  Wickham,  23  L. 
ed.  543,  548,  which  involved  the  constitu- 
tional validity  of  a  statute  of  New  York  re- 
lating to  vessels  bringing  passengers  to  that 
port,  this  court,  speaking  by  Mr.  Justice  • 

Miller,  said:  "As  alreadjr  indicated,  the 
provisions  of  the  Constitution  of  the  United 
States,  on  which  the  principal  reliance  is 
placed  to  make  vend  the  statute  of  New 
lork,  is  that  which  gives  to  Congress  the 
power  'to  regulate  commerce  with  foreign 
nations.'  As  was  said  in  United  States  v. 
Holliday,  3  Wall.  417,  18  L.  ed.  185,  'com- 
merce with  foreign  nations  means  commerce 
between  citizens  of  the  United  States  and 
citizens  or  subjects  of  foreign  governments.' 
It  means  trade,  and  it  means  intercourse. 
It  means  commercial  intercourse  between 
nations,  and  parts  of  nations,  in  all  its 
branches.  It  includes  navigation,  as  the 
principal  means  by  which  foreign  inter- 
course is  effected.  To  regulate  this  trade 
and  intercourse  is  *to  prescribe  the  rules  l^[850] 
which  it  shall  be  conducted.  'The  mind,* 
says  the  great  Chief  Justice,  'can  scarcely 
conceive  a  system  for  regulating  commerce 
between  nations  which  shall  exclude  all 
laws  concerning  navigation,  which  shall  be 
silent  on  the  admission  of  the  vessels  of  one 
nation  into  the  ports  of  another;'  and  he 
might  have  added,  with  equal  force,  which 
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prescribed  oo  terms  for  the  admission  of 
their  cargo  or  their  passengers.  CHhhona  v. 
Oydcn,  0  Wheat.  190,  0  L.  ed.  68." 

The  question  of  the  scope  of  the  commerce 
dnnse  was  again  considered  in  Penaacola 
Teleg,  Oo.  v.  Western  U,  Teleg.  Co.  96  U. 
8.  1,  9,  12,  24'  L.  ed.  708,  710,  712,  invblv- 
ing  the  validity  of  a  statute  of  Florida, 
which  assumed  to  confer  upon  a  local  tele- 
graph company  the  exclusive  right  to  estab- 
lish and  maintain  lines  of  electric  telegraph 
in  certain  counties  of  Florida.  This  court 
held  the  act  to  be  unconstitutional.  Chief 
Justice  Waite,  delivering  its  judgment, 
said :  ''Since  the  case  of  Gibbons  v.  Ogden, 
0  Wheat.  1,  6  L.  ed.  27,  it  has  never  been 
doubted  that  commercial  intercourse  is  an 
element  of  commerce  which  comes  within 
the  regulating  power  of  Coneress.  Postof- 
fioes  and  post  roads  are  established  to  facil- 
^  itate  the  transmission  of  intelligence.  Both 
^commerce  and  the  postal  service  are  placed 
within  the  power  of  Congress,  because,  be- 
ing national  in  their  operation,  they  should 
be  under  the  protecting  care  of  the  national 
government.  The  powers  thus  granted  are 
not  confined  to  the  instrumentalities  of  com- 
merce, or  the  postal  service  known  <»:  in  use 
when  the  Constitution  was  adopted,  but 
they  keep  pace  with  the  progress  of  the 
country,  and  adapt  themselves  to  the  new 
developments  of  time  and  circumstances. 
They  extend  from  the  horse  with  its  rider 
to  the  stage  coach,  from  the  sailing  veisel 
to  the  steamboat,  from  the  coach  and  the 
steamboat  to  the  railroad,  and  from  the 
railroad  to  the  tele^aph,  as  these  new  agen- 
cies are  suocessivdy  brought  into  use  to 
meet  the  demands  of  increasing  population 
and  wejilth.  They  were  intei^ea  for  the 
goverpment  of  the  business  to  which  they 
relate,  at*  all  times  and  under  all  circum- 
sbinces.  As  they  were  intrusted  to  the 
general  government  for  the  good  of  the  pa- 
tion  it  is  not  only  the  right,  but  the  duty, 
of  Confess  to  see  to  it  that  intercourse 
amonir  the  states  and  the  transmission  of 
[851]intelligenee  are  not  ^obstructed  or  unneces- 
'  tfai  11^  encumbered  by  state  legislation.  The 
electric  telegraph  marks  an  epoch  in  the 
progress  of  time.  In  a  little  more  than  a 
quarter  of  a  century  it  has  changed  the  hab^ 
its  of  business,  and  become  one  of  the  neces- 
sities of  commerce.  It  is  indispensable  as  a 
means  of  intercommunication,  but  especial- 
]y  is  it  so  in  commercial  transactions."  In 
his  dissenting  opinion  in  that  case  Mr.  Jus- 
tice Field  s^aks  of  the  importance  of  the 
telegraph  ''as  a  means  of  intercourse,"  and 
of  its  constant  use  in  commercial  transac- 
tions. 

In  Mobile  County  v.  Kimball,  102  U.  8. 
691,  20  L.  ed.  238,  Mr.  Justice  Field,  deliv- 
ering the  judgment  of  the  court,  said: 
"Commerce  with  foreign  countries  and 
among  the  states,  strictly  considered,  con- 
sists m  intercourse  and  traffic,  including  in 
these  terms  navigation  and  the  transporta- 
tion and  transit  of  persons  and  property,  as 
well  as  the  purchase,  sale,  and  exchange  of 
commodities."  This  principle  was  express- 
ly readirmed  in  Olouoester  Ferry  Co.  ▼. 
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Pennsylvania,  114  U.  S.  196,  203,  29  L.  ed. 
158,  161,  1  Inters.  Com.  Rep.  382,  5  Sup.  Ct. 
Rep.  826. 

Applying  the  doctrine  announced  in  Pen- 
saoola  TtQg.  Co.  v.  Western  U.  Teleg.  Co.,. 
it  was  held  in  Western  U.  Teleg,  Co.  v. 
Tewas,  105  U.  S.  460,  26  L.  ed.  1067,  that- 
the  law  of  a  state  imposing  a  tax  on  pri- 
vate telegraph  messages  sent  out  of  the 
state  was  unconstitutional,  as  being,  in  ef- 
fect, a  regulation  of  interstate  commerce. 

In  Broton  v.  Houston,  114  U.  S.  630,  29* 
L.  ed.  280,  5  Sup.  Ct.  Rep.  1005,  it  was  de- 
clared by  the  court,  speaking  by  Mr.  Jus- 
tice Bradley,  that  "the  power  to  regulate- 
commerce  amoi^  the  several  states  is  ffrant- 
ed  to  Congress  in  terms  as  absolute  as  is  the- 
power  to  regulate  commerce  with  foreiji:ik 
nations."  The  same  thought  was  expressed 
in  Bowman  v.  Chicago  d  N.  W.  R.  Co.  125- 
U.  S.  482,  31  L.  ed.  706,  1  Inters.  Com.  Rep.* 
823,  8  Sup.  Ct.  Rep.  689,  1062;  Crutoher  v. 
Kentucky,  141  U.  S.  47,  58,  36  L.  ed.  649,. 
652,  11  Sup.  Ct.  Rep.  851,  and  Pittsburg  <f 
8.  Coal  Co.  V.  Bates,  156  U.  S.  587,  39  L. 
ed.  543,  5  Inters.  Com.  Rep.  30,  15  Sup.  Ct» 
Rep.  415. 

In  Pickard  v.  Pullman  Southern  Car  Oo. 
117  U.  S.  34,  29  L.  ed.  785,  6  Sup.  Ct.  Ren. 
635,  it  was  said  to  be  settled  by  the  ad- 
judged cases  that  to  tax  "the  transit  of  pas- 
sengers from  foreign  countries  or  between 
the  states  is  to  regulate  commerce." 

In  Western  V.  Teleg.  Co.  v.  Pendleton, 
122  U.  S.  347,  356,  30  L.  ed.  1187,  1188,  1 
Inters.  Com.  Rep.  306,  7  Sup.  Ct.  Rep.  1126, 
the  court  i^Mognizdd  the  commerce  with  for- 
eign countries  and  among  the  states  which 
Congress  could  regulate  as  including  not 
only  the  exchange  and  transportation  of 
commodities,  or  ^visible,  tangible  things,  but[868) 
the  carriage  of  persons,  and  the  transmis- 
sion by  telegrapn  of  ideas,  wishes,  orders, 
and  intelligence.  See  also  Ratterman  v. 
Western  U.  Teleg.  Co.  127  U.  S.  411,  32  L. 
ed.  229,  2  Inters.  Com.  Rep.  59,  8  Sup.  Ct. 
Rep.  1127,  and  Leloup  v.  Port  of  Mobile, 
127  U.  S.  640,  32  L.  ed.  311,  2  Inters.  Com. 
Rep.  134,  8  Sup.  Ct  Rep.  1380. 

In  Covington  d  0.  Bridge  Oo.  v.  JTen- 
tucky,  154  U.  S.  204,  218,  38  L.  ed.  962,  968, 
4  Inters.  Com.  Rep.  649,  656,  14  Sup.  Ct 
Rep.  1087,  1092,  the  question  was  as  to  the 
validity,  under  the  commerce  clause  of  the 
Constitution,  of  an  act  of  the  Kentucky  leg- 
islature relating  to  tolls  to  be  charged  or 
received  for  passing  over  the  bridge  of  the 
Covington  &  Cincinnati  Bridge  Company,  a 
corporation  of  both  Kentucky  ana  Ohio, 
erected  between  Covington  and  Cincinnati. 
A  state  enactment  prescribing  a  rate  of  toll 
on  the  bridge  was  held  to  be  unconstitution- 
al, as  an  unauthorized  regulation  of  inter- 
state commerce.  The  couA,  reaffirming  the 
principles  announced  in  Gloucester  Ferry 
Co.  V.  Pennsylvania,  114  U.  S.  196,  29  L. 
ed.  158,  1  Inters.  Com.  Rep.  382,  5  Sup.  Ct. 
Rep.  826,  and  in  Wabash,  8t.  L.  d  P.  R.  Co* 
V.  Illinois,  118  U.  S.  557,  30  L.  ed.  244,  1  In- 
ters. Com.  Rep.  31,  7  Sup.  Ct.  Rep.  4,  said, 
among  other  things:  "Commerce  was  de- 
fined in  Gibbons  v.  Ogden,  9  Wheat  1,  189, 
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6  L.  ed.  23,  68,  to  be  'intercourse/  and  the 
thousands  of  people  who  daily  pass  and  re- 
pass over  this  bridge  may  be  as  truly  said 
to  be  engaged  in  commerce  as  if  they  were 
shipping  cargoes  of  merchandise  from  New 
York  to  Liverpool.  While  the  bridge  com- 
pany is  not  itself  a  common  carrier,  it  af- 
fords a  highway  for  such  carriage,  and  a 
toll  upon  such  bridge  is  as  much  a  tax  upon 
commerce  as  a  toll  upon  a  turnpike  is  a  tax 
upon  the  traffic  of  such  turnpike,  or  the 
charges  upon  a  ferry  a  tax  upon  the  com- 
merce across  a  river." 

At  the  present  term  of  the  court  we  said 
that  "transportation  for  others,  as  an  inde- 
pendent business,  is  commerce,  irrespective 
of  the  purpose  to  sell  or  retain  the  goods 
which  the  owner  may  entertain  with  regard 
to  them  after  they  shall  have  been  deliv- 
ered." Hartley  v.  Kansas  City  Southern  R. 
'  Co,  187  U.  8.  617,  ante,  333,  23  Sup.  Ot. 
Rep.  214. 

This  reference  to  prior  adjudications 
could  be  extended  if  it  were  necessary  to  do 
so.  The  cases  cited,  however,  sufficiently 
indicate  tfie  grounds  upon  which  this  court 
has  proceeded  when  determining  the  mean- 
ing and  scope  of  the  commerce  clause.  They 
show  that  conunerce  among  the  states  em- 
braces navigation,  intercourse,  communica- 
(853]tion,  traffic,  the  transit  of  persons,  *and  the 
transmission  of  messages  by  telegraph. 
They  also  show  that  the  power  to  regulate 
commerce  among  the  several  states  is  vest- 
ed in  Congress  as  absolutely  as  it  would  be 
in  a  single  government,  having  in  its  consti- 
tution the  same  restrictions  on  the  exercise 
of  the  power  as  are  found  in  the  Constitu- 
tion of  the  United  States;  that  such  power 
is  plenary,  complete  in  itself,  and  may  be 
exerted  by  Congress  to  its  utmost  extent, 
«ubject  only  to  such  limitations  as  the  Con- 
stitution imposes  upon  the  exercise  of  the 
powers  granted  by  it;  and  that  in  deter- 
mining the  character  of  the  regulations  to 
be  adopted  Congress  has  a  large  discretion 
which  18  not  to  be  controlled  by  the  courts, 
•imply  because,  in  their  opinion,  such  ref- 
lations may  not  be  the  best  or  most  effective 
that  could  be  employed. 

We  come,  then,  to  inquire  whether  there  is 
any  solid  foundation  upon  which  to  rest  the 
contention  that  Congress  may  not  regulate 
the  carrying  of  lottery  tickets  from  one 
atate  to  another,  at  least  by  corporations  or 
companies  whose  business  ft  is,  for  hire,  to 
carry  tangible  property  from  one  state  to 
another. 

It  was  said  in  argument  that  lottery  tick- 
ets are  not  of  any  real  or  substantial  value 
in  themselves,  and  therefore  are  not  sub- 
jects of  commerce.  If  that  were  conceded 
to  be  the  only  legal  test  as  to  what  are  to 
be  deemed  subjects  of  the  commerce  that 
may  be  regulated  by  Congress,  we  cannot  ac- 
cept as  accurate  the  broad  statement  that 
Buch  tickets  are  of  no  value.  Upon  their 
face  they  showed  that  the  lottery  company 
offered  a  large  capital  prize,  to  be  paid  to 
the  holder  of  the  ticket  winning  the  prize 
at  the  drawing  advertised  to  be  held  at 
Asuncion,  Paraguay.  Money  was  placed  on 
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deposit  in  different  banks  in  the  United 
S^Ates  to  be  applied  by  the  agents  repre- 
senting the  lottery  company  to  the  prompt 
payment  of  prizes.  These  tickets  were  the 
subject  of  traffic;  they  could  have  been  sold; 
and  the  holder  was  assured  that  the  com- 
pany would  pay  to  him  the  amount  of  the 
piize  drawn.  That  the  holder  might  not 
have  been  able  to  enforce  his  claim  in  the 
courts  of  any  country  making  the  drawing 
of  lotteries  illegal,  and  forbidding  the  circu- 
lation of  lottery  tickets,  did  not  change  the 
fact  that  *the  tickete  issued  by  the  foreign [354] 
company  represented  so  much  money  pay- 
able to  the  person  holding  them  and  who 
might  draw  the  prizes  affix^  to  them.  Even 
if  a  holder  did  not  draw  a  prize,  the  tick- 
ets, before  the  drawing,  had  a  money  value 
in  the  market  among  those  who  chose  to  sell 
or  buy  lottery  tickets.  In  short,  a  lottery 
ticket  is  a  subject  of  traffic,  and  is  so  design 
nated  in  the  act  of  1805.  28  Stat,  at  L.  963, 
(J.  8.  Comp.  Stat.  1001,  p.  3178.  That  fact 
is  not  without  significance  in  view  of  what 
this  court  has  said.  That  act,  coun^^e)  for 
the  aci.tsed  well  remarks,  was  intended  to 
^upplenient  the  provisions  of  prior  acts,  ex- 
cluding lottery  tickets  from  the  maiU,  and 
prohibiting  the  importation  of  lottery  mat- 
ter from  abroad,  and  to  prohibit  the  act 
of  causing  lottery  tickets  to  be  carried,  and 
lottery  tickets  and  lottery  advertisements  to 
be  transferred  from  one  state  to  another  by 
any  means  or  method.  15  Stat,  at  L.  106,  chap. 
246 ;  17  Stat,  at  L.  302,  chap.  335 ;  10  SUt. 
at  L.  00,  chap.  186;  Rev.  Stat.  §  3804,  U. 
S.  Comp.  Stat.  1001,  p.  2650 ;  26  SUt.  at  L. 
465,  chap.  008;  28  Stat,  at  L.  963,  chap. 
101,  U.  S.  Comp.  Stat  1001,  p.  3178. 

We  are  of  opinion  that  lottery  tickets  are 
subjects  of  traffic,  and  therefore  a^e  subjects 
of  commerce,  and  the  regulation  of  the  car- 
riage of  such  tickets  from  state  to  state,  at 
least  by  independent  carriers,  is  a  regula- 
tion of 'commerce  among  the  several  states. 

But  it  is  said  that  the  statute  in  question 
does  not  regulate  the  carrying  of  lotteiy 
tickets  from  state  to  state,  but  by  punish- 
ing those  who  cause  them  to  be  so  carried 
Congress  in  effect  prohibits  such  carrying; 
that  in  respect  of  the  carrying  from  one 
dtate  to  another  of  articles  or  things  that 
are,  in  fact,  or  accordii^g  to  usage  in  busi- 
ness, the  subjects  of  commerce,  uie  author- 
ity given  Congress  was  not  to  prohibit,  bat 
only  to  regulate.  This  view  was  earnestly 
pressed  at  the  bar  by  learned  counsel,  and. 
must  be  examined. 

It  is  to  be  remarked  that  the  Constitu- 
tion doea  not  define  what  is  to  be  deemed  a 
legitiinate  reflation  of  interstate  com- 
merce. In  Otbhons  V.  Ogden  it  was  said 
that  the  power  to  regulate  such  commerce 
is  the  power  to  prescribe  the  rule  by  which 
it  is  to  be  governed.  But  this  general  ob- 
servation leaves  it  to  be  determined,  when 
the  question  comes  before  the  court,  whether 
Congress,  in  prescribing  a  particular  rule, 
has  exceeded  its  power  under  the  Constitu- 
tion. While  our  government  ^must  be  ao-[856) 
kuowledged  by  all  to  be  one  of  enumerated 
powers  {M'Cullough  y.  Maryland,  4  Wheat. 
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316,  405,  407,  4  L.  ed.  579,  601),  the  Con- 
■fititution  does  not  attempt  to  set  forth  all 
the  means  hy  which  such  powers  may  be 
carried  into  execution.  It  leaves  to  Con- 
gress a  large  discretion  as  to  the  means  that 
may  be  employed  in  executing  a  siven  pow* 
«r.  The  sound  construction  of  the  Consti- 
tution, this  court  has  said,  "must  allow  to 
the  national  legislature  that  discretion, 
with  respect  to  the  means  by  which  the 
powers  it  confers  are  to  be  carried  into  exe- 
cution, which  will  enable  that  body  to  per- 
form the  hiffh  duties  assigned  to  it,  in  the 
manner  most  beneficial  to  the  people.  Let 
the  end  be  legitimate,  let  it  be  within  the 
scope  of  the  Constitution,  and  all  means 
which  are  appropriate,  which  are  plainly 
adapted  to  that  end,  which  are  not  prohib 
ited,  but  consist  with  the  letter  and  spirit 
ol  the  Constitution,  are  constitutional." 
4  Wheat.  421,  4  L.  ed.  605. 

We  have  said  that  the  carrying  from 
state  to  state  of  lottery  tickets  constitutes 
interstate  commerce,  and  that  the  regula- 
tion of  such  commerce  is  within  the  power 
of  Congress  under  the  Constitution.  Are 
we  prepared  to  say  that  a  provision  which 
is,  in  effect,  a  prohibition  of  the  carriage 
of  such  articles  from  state  to  state  is  not 
a  fit  or  appropriate  mode  for  the  regulation 
<ii  that  particular  kind  of  commerce?  If 
lottery  traffic,  carried  on  through  interstate 
commerce,  is  a  matter  of  which  Congress 
may  take  cognizance  and  over  which  its 
power  may  m  exerted,  can  it  be  possible 
that  it  must  tolerate  the  trafiic,  and  simply 
regulate  the  manner  in  which  it  may  be  car- 
ried ouT  Or  may  not  Congress,  for  the  pro- 
tection of  the  people  of  all  the  states,  and 
tinder  the  power  to  regulate  interstate  com- 
merce, devise  such  means,  within  the  scope 
of  the  Constitution,  and  not  prohibited  by 
it,  as  will  drive  that  traffic  out  of  commerce 
among  the  states? 

In  determining  whether  regulation  may 
not  under  some  circumstances  properly  take 
the  form  or  have  the  effect  of  prohibition, 
the  nature  of  the  interstate  traffic  which  it 
was  sought  by  the  act  of  May  2d,  1895,  to 
suppress  cannot  be  overlooked.  When  en- 
acting that  statute  Congress  no  doubt 
shared  the  views  upon  the  subject  of  lotter- 
|S66]ies  heretofore  expressed  by  this  court.  *In 
Phalcn  V.  Virginia,  8  How.  163,  108,  12  L. 
ed.  1030,  after  observing  that  the  suppres- 
sion of  nuisances  injurious  to  public  health 
or  morality  is  among  the  most  important 
duties  of  government,  this  court  said:  "Ex- 
perience has  shown  that  the  common  forms 
of  gambling  are  comparatively  innocuous 
when  placed  in  contrast  with  the  widespread 
pestilence  of  lotteries.  The  former  are  con- 
fined to  a  few  persons  and  places,  but  the 
latter  infests  the  whole  community;  it  en- 
ters every  dwelling;  it  reaches  every  class; 
it  preys  upon  the  hard  earnings  of  the  poor; 
it  plunders  the  ignorant  and  simple."  In 
other  cases  we  have  adjudged  that  author- 
ity given  by  legislative  enactment  to  carry 
on  a  lottery,  although  based  upon  a  consid- 


the  reason  that  no  state  may  bargain  away 
its  power  to  protect  the  public  morals,  nor 
excuse  its  failure  to  perform  a  public  duty  • 
by  saying  that  it  had  agreed,  by  l^slative 
enactment,  not  to  do  sa  Bione  ▼.  Miesis- 
aippi,  101  U.  S.  814,  25  L.  ed.  1079;  Doug- 
las  v.  Kentucky,  168  U.  S.  488»  42  L.  ed. 
553,  18  Sup.  Ct.  Rep.  199. 

If  a  state,  when  considering  legislation 
for  the  suppression  of  lotteries  within  its 
own  limits,  may  properly  take  into  view 
the  evils  that  inhere  in  the  raising  of  mon- 
ey, in  that  mode,  why  may  not  Congress,  in- 
vested with  the  power  to  regulate  commerce 
among  the  several  states,  provide  that  such 
commerce  shall  not  be  polluted  by  the  car- 
rying of  lottery  tidcets  from  one  state  to 
another?  In  this  connection  it  must  not  be 
forgotten  that  the  power  of  Congress  to 
regulate  commerce  among  the  states  is 
plenary,  is  complete  in  itself,  and  is  subject 
to  no  limitations  except  such  as  may  be 
found  in  the  Constitution.  What  provision 
in  that  instrument  can  be  regarded  as  lim- 
iting the  exercise  of  the  power  granted? 
What  clause  can  be  cited  which,  in  any  de- 
gree, countenances  the  suggestion  that  one 
may,  of  right,  carry  or  cause  to  be  carried 
from  one  state  to  another  that  which  will 
harm  the  public  morals?  We  cannot  think 
of  any  clause  of  that  instrument  that  could 
possibly  be  inv(^ed  by  those  who  assert 
their  right  to  send  lottery  tickets  from  state 
to  state  except  the  one  providing  that  no 
person  shall  be  deprived  of  his  liberty  with- 
out due  process  of  law.  We  have  said  that 
the  liberty  protected  by  the  Constitution 
'embraces  the  right  to  be  free  in  the  enjoy- [357] 
ment  of  one's  faculties;  '*to  be  free  to  use 
them  in  all  lawful  ways;  to  live  and  work 
where  he  will ;  to  earn  his  livelihood  by  any 
lawful  calling;  to  pursue  any  livelihood  or 
avocation,  and  for  that  purpose  to  enter  in- 
to all  contracts  which  may  be  proper."  AU* 
geyer  v.  Louisiana^  165  U.  S.  578,  589,  41 
L.  ed.  832,  835,  17  Sup.  Ct  Rep.  427,  431. 
But  surely  it  will  not  be  said  to  be  a  part 
of  anyone  s  liberty,  as  recognized  by  the  su- 
preme law  of  the  land,  that  he  shall  be  al- 
lowed to  introduce  into  commerce  among 
the  states  an  element  that  will  be  confessed- 
ly injurious  to  the  public  morals. 

If  it  be  said  that  the  act  of  1895  is  incon- 
sistent with  tlie  10th  Amendment,  reserving 
to  the  states  respectively,  or  to  the  people, 
the  powers  not  delegated  to  the  united 
Stateis,  the  answer  is  that  the  power  to  reg- 
ulate commerce  among  the  states  ha?  been 
expressly  delegated  to  Congress. 

Besides,  Congress,  by  that  act,  does  not 
assume  to  interfere  with  traffic  or  commerce 
in  lottery  tickets  carried  on  exclusively 
within  the  limits  of  anv  state,  but  has  in 
view  only  commerce  of  that  kind  among  the 
several  states.  It  has  not  assumed  to  inter- 
fere with  the  completely  internal  affairs  of 
any  state,  and  has  only  legislated  in  respect 
of  a  matter  which  concerns  the  people  of  the 
United  States.  As  a  state  may,  for  the 
purpose  of  guarding  the  morals  fk  its  own 


eration  in  money,  was  not  protected  by  the  people,  forbid  all  sales  of  lottery  tickets 
contract  clause  of  the  Constitution;  this,  for '  within  its  limits,  so  Congress,  for  the  pur- 
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poee  of  guarding  the  people  of  the  United 
states  against  the  "wiaespread  pestilence  of 

>  lotteries"    and    to    protect     the    commerce 

which  concerns  all  the  states,  may  prohibit 
the  carrying  of  lottery  tickets  from  one 
state  to  another.  In  legislating  upon  the 
subject  of  the  traffic  in  lottery  tickets,  as 
carried  on  through  interstate  commerce, 
Congress  only  supplemented  the  action  of 
thof«e  states— perhaps  all  of  them — which, 
for  the  protection  of  the  public  morals,  pro- 
hibit the  drawipg  of  lotteries,  as  well  as  the 
sale  or  circulatioo  of  lottery  tickets,  with- 
in theif  respective  limits.  It  said,  in  ef- 
fect, that  it  would  not  permit  the  declared 
policy  of  the  states,  which  sought  to  pro- 
tect their  people  against  the  mischiefs  of 
the  lottery  business*  to  be  overthrown  or 
disregarded  by  the  agency  of  interstate 
commerce.    We  should  hesitate  long  before 

1858] adjudging  that  an  evil  of  such  *appal1ing 
character,  carried  on  through  interstate 
commerce,  cannot  be  met  and  crushed  by  the 
only  power  competent  to  that  end.  We  say 
competent  to  tnat  end,  because  Congress 
lUone  has  the  power  to  occupy,  by  legisla- 
tion, the  whole  field  of  interstate  commerce. 
What  was  said  bv  this  court  upon  a  former 
occasion  may  well  be  here  repeated:  '*The 
framers  of  the  Constitution  never  intended 
that  the  legislative  power  of  the  nation 
should  find  itself  incapable  of  disposing  of 
a  subject-matter  specifically  committed  to 
its  charge."  Re  Rahrer,  140  U.  S.  545,  563, 
/tiih  nom.  Wilkerson  v.  Rahrer,  35  L.  ed. 
572,  577,  11  Sup.  Ct.  Rep.  865,  869.  If  the 
carrying  of  lottery  tickets  from  one  state 
to  another  be  interstate  commerce,  and  if 
Con^i^ress  is  of  opinion  that  an  effective  reg- 
ulation for  the  suppression  of  lotteries,  car- 
ried on  through  such  commerce,  is  to  make 
it  a  criminal  offense  to  cause  lottery  tickets 
to  be  carried  from  one  state  to  another,  we 
know  of  no  authority  in  the  courts  to  hold 
that  the  meiins  thus  devised  are  not  appro- 
priate and  necessary  to  protect  the  country 
at  large  against  a  species  of  interstate  com- 
mence which,  although  in  general  use  and 
somewhat  favored  in  both  national  and  state 
le^slation  in  the  early  history  of  the  coun- 
try, has  grown  into  disrepute,  and  has  be- 
come offensive  to  the  entire  people  of  the  na- 
tion. It  is  a  kind  of  traffic  which  no  one 
can  be  entitled  to  pursue  as  of  right. 

That  regulation  may  sometimes  appro- 
priately assume  the  form  of  prohibition  is 
also  illustrated  bv  the  case  of  diseased  cat- 
tle, transported  from  one  state  to  another. 
Such  cattle  may  have,  notwithstanding  their 
condition,  a  value  in  money  for  some  pur- 
poses, and  yet  it  cannot  oe  doubted  that 
Congress,  under  its  power  to  regulate  com- 
merce, may  either  provide  for  their  being 
inspected  before  transportation  begins,  or, 
in  its  discretion,  may  prohibit  their  being 
transported  from  one  state  to  another.  In- 
deod,  by  the  act  of  May  29th,  1884,  chap.  60 
[2.'l  Stat,  at  L.32,  |  6,  U.  S.  Comp.  Stat. 
1001,  p.  3184],  Congress  has  provided: 
'*Tbat  no  railroad  company  within  the 
United  States,  or  the  owners  or  masters  of 
any  steam  or  sailing,  or  other  vessel  or  boat, 
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shall  receive  for  trftnsportatioo  or  trans- 
port, from  one  state  or  territory  to  another, 
or  from  anv  state  into  the  District  of  Co- 
lumbia, or  from  the  District  into  any  state, 
any  live  stock  affected  with  any  contagious, 
infectious,  or  communicable  disease,  and  es- 
pecially the  disease  known  as  *pleuro-pneu-[850I 
monia;  nor  shall  any  person,  company,  or 
corporation  deliver  for  such  transportation 
to  any  railroad  company  or  master  or  own- 
er of  any  boat  or  vessel,  any  live  stock, 
knowing  them  to  be  affected  with  any  con- 
tagious, infectious,  or  communicable  dis- 
ease ;  nor  shall  any  person,  company,  or  cor- 
poration drive  on  foot  or  transport  in  pri- 
vate conveyance  from  one  state  or  territory 
to  another,  or  from  any  state  into  the  Dis- 
trict of  Columbia,  or  from  the  District  into 
any  state,  an^  live  stock,  knowing  them  t» 
be  affected  with  any  contagious,  infectious, 
or  communicable  disease,  and  especially  the 
disease  known  as  pleuro-pneumonia.**  Rcid 
V.  Colorado,  187  U.  S.  137,  atUe,  108,  23  Sup, 
Ct.  Rep.  92. 

The  act  of  July  2d,  1890  (26  Stat,  at  L. 
209,  chap.  647,  U.  S.  Comp.  Stat.  1001,  p. 
3200),  known  as  the  Sherman  anti-trust 
act,  and  which  is  based  upon  the  power  of 
Congress  to  regulate  commerce  among  the 
states,  is  an  illustration  of  the  proposition 
that  regulation  may  take  the  form  of  pro- 
hibition, llie  object  of  that  act  was  to  pro> 
tect  trade  and  commerce  against  unlawful 
restraints  and  monopolies.  To  accomplish 
that  object  Congress  declared  certain  coo- 
tracts  to  be  illegal.  That  act,  in  effect,  pro- 
hibited the  doing  of  certain  things,  and  ita 
prohiMtory  clauses  have  been  sustained  in 
several  cases  as  valid  under  the  power  of 
Congress  to  regulate  interstate  commerce. 
United  States  v.  Trans- Miaaion  Freight 
Asso.  166  U.  S.  290,  41  L.  ed.  1007,  17  Sup. 
Ct.  Rep.  540;  United  States  v.  Joint  Traf- 
fic Asso.  171  U.  S.  505,  43  L.  ed.  259,  1» 
Sup.  Ct.  Rep.  25;  Addyston  Pipe  d  Steei 
Co.  V.  United  States,  175  U.  S.  211,  44  L.  ed. 
136,  20  Sup.  Ct.  Rep.  96.  In  the  case  last 
named  the  court,  referring  to  the  power  of 
Congress  to  regulate  commerce  among  the 
stst^,  said:  ^'In  Gibbons  v.  Ogden,  9 
Wheat.  1,  6  L.  ed.  23,  the  power  was  de- 
clared to  be  complete  in  itself,  and  to  ac- 
knowledge no  limitations  other  than  are 
prescribed  by  the  Constitution.  Under  thie 
grant  of  power  to  Congress  that  body,  in 
our  judgment,  ma^  enact  such  legislation 
as  shall  declare  void  and  prohibit  the  per* 
formance  of  any  contract  between  individ- 
uals or  corporations  where  the  nstural  and 
direct  effect  of  such  a  contract  will  be,  when 
carried  out,  to -directly,  and  not  as  a  mere 
incident  to  other  and  innocent  purposes, 
regulate  to  any  substantial  extent  interstate 
commerce.  (And  when  we  spesk  of  inter- 
state we  also  include  in  our  meaning  foreign 
commerce.)  We  do  not  assent  to  the  oor- 
rectnes<(  *of  the  proposition  thst  the  con8ti-[360] 
tutiontii  guaranty  of  liberty  to  the  individ- 
ual to  enter  into  private  contracts  limits  the 
power  of  Congress  and  prevents  it  from  leg- 
islating upon  the  subject  of  contracts  of 
the  class  mentioned.    The  power  to  regulate 
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irterstate  commerce  is,  aa  stated  b;^  Chief 
Justice  Marshall,  full  and  complete  in  Con 
greae,  and  there  is  no  limitation  in  the 
grant  of  the  power  which  excludes  private 
contracts  of  the  nature  in  question  from 
the  jurisdiction  of  that  bod^.  Nor  is  any 
.  such  limitation  contained  in  that  other 
clause  of  the  Constitution,  which  provides 
that  no  person  shall  be  deprived  of  life,  lib- 
city,  or  property  without  due  process  of 
law.^'  Again:  "The  provision  in  the  Con- 
stitution does  not,  as  we  believe,  exclude 
Congress  from  legislating  with  regard  to 
contracts  of  the  above  nature  while  in  the 
exercise  of  its  constitutional  right  to  regu- 
late commerce  amons  the  states.  On  the 
contrary,  we  think  the  provision  regarding 
the  liberty  of  the  citizen  is,  to  some  extent, 
limited  by  the  commerce  clause  of  the  Cdb- 
stitution,  and  that  the  power  of  Congress 
to  regulate  interstate  commerce  comprises 
the  right  to  enact  a  law  prohibiting  the  cit- 
izen from  entering  into  those  private  con- 
tracts which  directly  and  substantially,  and 
not  merely  indirectly,  remotely,  incidental- 
ly, and  collaterally,  regulate  to  a  greater  or 
less  degree  commerce  among  the  states." 

That  regulation  may  sometimes  take  the 
form  or  have  the  effect  of  prohibition  is  also 
illustrate<l  in  the  case  of  Re  Rahrer,  140  U. 
S.  645,  sub  nom^  Wilkerson  v.  Rahrer,  35 
L.  ed.  572,  11  Sup.  Ct.  Rep.  865.  In  Mug- 
let  V.  Kansas,  123  U.  S.  623,  31  L.  ed.  205, 
8  Sup.  Ct.  Bep.  273,  it  was  adjudged  that 
state  legislation  prohibiting  the  manufac- 
ture of  spirituous,  malt,  vinous,  fermented, 
or  other  intoxicating  liquors  within  the  lim- 
its of  the  state,  to  be  there  sold  or  bartered 
for  general  use  as  a  beverage,  does  not  neces- 
sarily infringe  any  right,  privile^,  or  im- 
munity secured  by  the  Constitution  of  the 
United  States  or  b^  the  amendmients  there- 
to. Subsequently  m  Bowman  v.  Chicago  d 
N.  W,  R.  Co.  125  a.  S.  465,  31  L.  ed.  700, 
1  Inters.  Com.  Rep.  823,  8  Sup.  Ct.  Rep.  689, 
1062,  this  court  held  that  ardent  spirits, 
distilled  liquors,  ale,  and  beer  were  subjects 
of  exchange,  barter,  aiid  traffic,  and  were  so 
recognized  by  the  usages  of  the  commercial 
world,  as  well  as  by  the  laws  of  Congress 
and  the  decisions  of  the  courts.  In  Leisy 
V.  Rardin,  135  U.  S.  100,  110,  125,  34  L.  ed. 
loq  i«.>  139  -^  Tntpr«.  Cora.  Rep.  36,  41, 
C861]47,  10  Sup.  Ct  Bep.  681,  684,  690,  the  *court 
ugain  iieia  that  Hpirituous  liquors  were  rec- 
ognized articles  of  commerce,  and  declared 
a  statute  of  Iowa  prohibiting  the  sale  with- 
in its  limits  of  any  intoxicating  liauors,  ex- 
cept for  pharmaceutical,  medicinal,  chemi- 
cal, or  sacramental  purposes,  under  a  state 
license,  to  be  repugnant  to  the  commerce 
clause  of  the  Constitution,  if  applied  to  the 
sale,  within  the  state,  by  the  importer,  in 
the  original,  unbroken  packages,  of  such  li- 
quors manufactured  in  and  brought  from  an- 
other state.  And  in  determining  whether  a 
state  could  prohibit  the  sale  within  its  limits, 
in  original,  unbroken  packages,  of  ardent 
spirits,  distilled  liquors,  ale,  and  beer,  im- 
ported from  another  state,  this  court  said 
that  they  were  recognized  by  the  laws  of 
Congress  as  well  as  by  the  commercial  world 
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as  "subjects  of  exchange,  barter,  and  trftfRe,**' 
and  that  'Vhatever  our  individual  views' 
may  be  as  to  tlie  deleterious  or  dangeroa» 
qualities  of  particular  articles,  we  cannot 
hold  that  any  articles  which  Congress  reo- 
ognized  as  subjects  of  commerce  aie  not 
such." 

Then  followed  the  passage  by  Congress  off 
the  act  of  August  8th,  1890  (26  Stat,  at  I*. 
313,  chap.  728,  U.  S.  Corop.  Stat.  1901,  jh. 
3177),  providing  "that  all  fermented,,  dis- 
tilled, or  other  intoxicating  liquora  or  li- 
quids transported  into  any  state  or  terri" 
tory,  or  remaining  therein  for  use,  consump- 
tion, sale,  or  storage  therein,  shall,  upon  ar* 
rival  in  siich  state  or  territory,  be  subject, 
to  the  operation  and  effect  of  the  laws  off 
such  state  or  territory  enacted  in  the  exer- 
cise of  its  police  powers,  to  the  same  extend 
and  in  the  same  manner  as  though  such  li- 
quids or  liquors  had  been  produced  in  sucl» 
state  or  territory,  and  shall  not  be  exempt 
therefrom  by  reason  of  being  introduced 
therein  in  original  packages  or  otherwise.*^ 
That  act  was  sustained  in  the  Rahrer  Case- 
as  a  vaJid  exercise  of  the  power  of  Congress 
to  regulate  commerce  among  the  stetes. 

In  Rhodes  v.  lotoa,  170  U.  S.  412,  420,  42" 
L.  ed.  1088,  1096,  18  Sup.  Ct.  Rep.  664,  069^ 
that  statute — all  of  ite  provisions  being  re- 
garded— was  held  as  not  causing  the  power 
of  the  stete  to  attach  to  an  interstete  com- 
merce shipment  of  intoxicating  liquors 
^Svhilst  the  merchandise  was  in  transit  under 
such  shipment,  and  until  its  arrival  at  the 
point  of  destination  and  delivery  there  to  the 
consignee." 

Thus,  under  ite  power  to  regulate  inter- 
state commerce,  as  involved*in  the  transpor-[8n] 
tetion,  in  original  packages,  of  ardent  spirits 
from  one  stete  to  another.  Congress,  by  the 
necessary  effect  of  the  act  of  1800  made  it  im- 
possible to  transport  such  packages  te  places 
within  a  prohibitory  state  and  there  dispose 
of  their  contents  by  sale;  although  it  had 
been  previously  held  that  ardent  spirits  were 
recognized  articles  of  commerce  and,  until 
Congress  otherwise  provided,  could  be  im- 
ported into  a  stete,  and  sold  in  the  original 
packages,  despite  the  will  of  the  stete.  If 
at  the  time  of  the  passage  of  tue  act  of  1890 
all  the  stetes  had  enacted  liquor  laws  prohib- 
iting the  sale  of  intoxicatixig  liquors  withii^ 
their  respective  limite,  then  the  act  would 
have  had  the  necessary  effect  te  exclude  ar- 
dent spirite  altogether  from  commeroe* 
among  the  stetes;  for  no  one  would  ship,  for 
purposes  of  sale,  packages  conteining  suck 
spirite  to  pointe  within  any  stete  that  for- 
bade their  sale  at  any  time  or  place,  even  ii^ 
unbroken  packages,  and,  in  addition,  provid- 
ed for  the  seizure  and  forfeiture  of  such  pack* 
ages.  So  that  we  have  in  the  Rahrer  Case- 
a  recognition  of  the  principle  that  the  power 
of  Congress  to  regulate  interstete  commerce- 
may  sometimes  be  exerted  with  the  effect  of 
excluding  particular  articles  from  such  com- 
mcrce. 

It  is  said,  however,  that  in  order  to  sup* 
press  lotteries  carried  on  through  interstate- 
commerce.  Congress  may  exclude  lottery 
tickeU  from  such  commerce.    That  principle 
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^eads  necessarily  to  the  conclusion  that  Coo- 
gress   may    arbitrarily   exclude   froip   com- 
merce among  the  states  any  article,  commod- 
ity, or  thing,  of  whatever  kind  or  nature,  or 
liowever  useful  or  valuable,  which  it  may 
•choose,  no  matter  with  what  motive,  to  de- 
dare  shall  not  be  carried  frcnn  one  state  to 
-another.     It  will  be  time  enough  to  consider 
'^the    constitutionality    of    such   legislation 
when  we  must  do  so.    The  present  case  does 
:iiot  require  the  court  to  declare  the  full  ex* 
^nt  of  the  power  that  Congress  may  exercise 
3n  the  regulation  of  commerce  among  the 
states.     We  may,  however,  repeat,  in  this 
connection,  what  the  court  has  heretofore 
said,  that  the  power  of  Congress  to  regulate 
4X)nimerce  amonc  the  states,  although  pie- 
iHiry,  cannot  be  deemed  arbitrary,  since  it  is 
subject  to  such  limitations  or  restrictions  as 
[963]  are  ^prescribed  by  the  Constitution.    This 
power,  therefore,  may  not  be  exercised  so  as 
to  infringe  rights  secured  or  protected  by 
that  instrument.    It  would  not  be  difficult 
to  imagine  legislation  that  would  be  justiv 
'    liable  to  such  an  objection  as  that  stated, 
and  be  hostile  to  the  objects  for  the  accom- 
plisliment  of  which  Congress  was  invested 
'with  the  general   power  to   regulate  com- 
:«nerce   among  the  several  states.    But,  as 
-often  said,  the  possible  abuse  of  a  power  is 
^not    an    argument    against   its   existence. 
'There  is  probably  no  governmental   power 
*that  may  not  be  exerted  to  the  injury  of  the 
public.    If   what   is   done    by   Congress   is 
manifestly  in  excess  of  the  powers  granted 
to  it,  then  upon  the  courts  will  rest  the  duty 
of  adjudging  that  its  action  is  neither  legal 
nor  binding  upon  the  people.     But  if  what 
'Congress  does  is   within   the   limits  of   its 
:power,  and  is  simply  unwise  or  injurious, 
"the  remedy  is  that  suggested  by  Chief  Ju»- 
^ice  Marshall  in  Gibbons  v.  Ogden,  when  he 
«aid:     ^The  wisdom  and  the  discretion  of 
•Congress,  their  identity  with  the  people,  and 
'the  influence  which  their  constituents  pos- 
sess at  elections,  are,  in  this,  as  in  many 
^ther  instances,  as  that,  for  example,  of  de- 
-^laring  war,  the   sole   restraints  on  which 
they  have  relied,  to  secure  them  from  its 
-abuse.    They   arc   llic   restraints  on   which 
the  people  must  often  rely  solely,  in  all  rep- 
•dresentative  governments." 

The  whole  subject  is  too  important,  and 
"the  questions  suggested  by  its  consideration 
.are  too  difficult  of  solution,  to  justify  any 
attempt  to  lay  down  a  rule  for  determining 
in  advancer  the  validity  of  every  statute  that 
jnay  be  enacted  under  the  commerce  clause. 
l\'e  decide  nothing  more  in  the  present  case 
than  that  lottery  tickets  are  subjects  of 
traffic  among  those  who  choose  to  sell  or 
l^uy  them ;  that  the  carriage  of  such  tickets 
l>y  independent  carriers  from  one  state  to 
another  is  therefore  interstate  commerce; 
that  under  its  power  to  regulate  commerce 
among  the  several  states  Congress — subject 
to  the  limitations  imposed  by  the  Constitu- 
tion upon  the  exercise  of  the  powers  grant- 
^ — has  plenary  authority  over  such  com- 
«nerce,  and  may  prohibit  the  carriage  of 
«uch  tickets  from  state  to  state;  and  that 
legislation  to  that  end,  and  of  that  charac- 
4(04 


ter,  is  not  inconsistent  *with  any  limit«tioii£364] 
or  restriction  imposed  upon  the  exercise  of 
the  powers  granted  to  Congress. 
The  judgment  ie  affirmed, 

Mr.   Chief   Justice   Fuller,   with   whom 
concur  Mr.   Justice  Brewer,  Mr.   Justice. 
Shiras,  and  Mr.  Justice  Peekhaia,  dis- 
senting": 

Although  the  Ist  section  of  the  act  of 
March  2,  1805  (28  Stat,  at  L.  963,  fchap. 
191,  U.  S.  Comp.  Stat.  1001.  p.  3178),  is  in- 
artificial ly  drawn,  I  accept  the  contention 
of  the  government  that  it  makes  it  nn  ofTon«e 
(1)  to  bring  lottery  matter  from  abroad  in- 
to the  United  States;  (2)  to  cause  t»ucit 
matter  to  he  deposited  in  or  carried  by  the 
mails  of  the  United  States;  (3)  to  cause 
such  matter  to  be  carried  from  one  state  * 
to  another  in  the  United  States;  and  fur- 
ther, to  cause  any  advertisement  of  a  lot- 
tery or  similar  enterprise  to  be  brought  into 
the  United  States,  or  be  deposited  or  carried 
by  the  mails,  or  transferred  from  one  state 
to  another. 

The  case  before  us  does  not  involve  in  fact 
the  circulation  of  advertisements  and  the 
question  of  the  abridgment  of  the  freedom 
of  the  press;  nor  does  it  involve  the  impor- 
tation of  lottery  matter,  or  its  transmission 
by  the  mails.  It  is  con<^ded  that  the  lot- 
tery tickets  in  question,  chough  purporting 
to  be  issued  by  a  lottery  company  of  Para- 
guay, were  printed  in  the  United  States,  and 
were  not  imported  into  the  United  States 
from  any  foreign  country. 

The  naked  question  is  whether  the  prohi- 
bition by  Congress  of  the  carriage  of  lottery 
tickets  from  one  state  to  another  by  means 
other  than  the  mails  is  within  the  powers 
vested  in  that  body  by  the  Constitution  of 
tlie  United  States.  That  the  purpose  of 
Congress  in  this  enactment  was  tne  suppres- 
sion of  lotteries  cannot  reasonably  be  de- 
nied. That  purpose  is  avowed  in  the  title 
of  the  act,  and  is  its  natural  and  reasonable 
eiTect,  and  by  that  its  validity  must  be  test- 
ed. Henderson  v.  New  York,  92  U.  S.  268, 
sub  nom,  Henderson  v.  Wickkamf  23  L.  ed. 
548;  Jdinntsola  v.  Barber j  136  U.  S.  320,  34 
L.  ed.  458,  3  Inters.  Com.  Rep.  185,  10  Sup. 
Ct.  Rep.  862. 

The  power  of  the  state  to  impose  re« 
straints  and  burdens  on  persons  and  prop- 
erty in  conservation  and  promotion  of  tho 
public  *h«Llth,  good  order,  and  prosperity  is [866] 
a  power  originally  and  always  oelonging  to 
the  states,  not  surrendered  by  them  to  the 
general  government,  nor  directly  restrained 
by  the  Constitution  of  the  United  States, 
and  essentially  exclusive,  and  the  suppres- 
sion of  lotteries  as  a  harmful  business  falls 
within  this  power,  commonly  called  of  po- 
lice. Douglas  v.  Kentucky,  168  U.  S.  488, 
42  L.  ed.  563,  18  Sup.  Ct.  Rep.  199. 

It  is  urged,  howeyer,  that  because  Con- 
gress is  empowered  to  regulate  commerce 
between  the  several  states,  it,  therefore, 
may  suppress  lotteries  by  prohibiting  the 
carriage  of  lottery  matter.  Congress  may, 
indeed,  make  all  laws  necessary  and  proper 
for  carrying  the  powers  granted  to  it  int/> 
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execution,  and  doubtless  an  act  prohibiting 
the  carriage  of  lottery  matter  would  be  nec- 
essary and  proper  to  the  execution  of  a  pow- 
er to  suppress  lotteries;  but  that  power  be- 
longs to  the  states,  and  not  to  Congress.  To 
hold  that  Coi^ress  haa  general  police  power 
would  be  to  hold  that  it  may  accomplish  ob- 
jects not  intrusted  to  the  general  govern- 
ment, and  to  defeat  the  operation  of  the 
10th  Amendment,  declaring  that  "the  pow- 
ers not  delegated  to  the  United  States  by 
the  Constitution,  nor  prohibited  by  it  to  the 
states,  are  reserved  to  the  states  respective- 
ly, or  to  the  people." 

The  ground  on  which  prior  acts  forbid- 
ding the  transmission  of  lottery  matter  by 
the  mails  was  sustained,  was  that  the  power 
vested  in  Congress  to  establish  postoffices 
and  post  roads  embraced  the  regulation  of 
the  entire  postal  system  of  the  country,  and 
that  under  that  power  Congress  might  des- 
ignate what  might  be  carried  in  the  mails 
and  what  excluded.  Re  Rapier,  143  U.  S. 
110,  36  L.  ed.  93,  12  Sup.  Ct.  Rep.  374;  Ex 
parte  Jackson,  90  U.  S.  727,  24  L.  ed.  877. 

In  the  latter  case,  Mr.  Justice  Field,  de- 
livering the  unanimous  opinion  of  the 
court,  said:  "But  we  do  not  think  that 
Cungioss  possesses  the  power  to  prevent  the 
transportation  in  other  ways,  as  merchan- 
dise, of  matter  which  it  excludes  frbm  the 
mails.  To  give  efficiency  to  its  regulations 
and  prevent  rival  postal  systems,  it  may, 
perhaps,  prohibit  the  carriage  by  others  for 
hire,  over  postal  routes,  of  articles  which  le- 
gitimately constitute  mail  matter,  in  the 
sense  in  which  those  terms  were  used  when 
the  Constitution  was  adopted,  consisting  of 
[866] letters,  and  of  newspapers  *and  pamphlets, 
when  not  sent  as  merchandise ;  but  further 
than  this  its  power  of  prohibition  cannot  ex- 
tend." And  this  was  repeated  in  the  Case 
of  RapwrJ 

Certainly  the  act  before  us  cannot  stand 
the  test  of  the  rule  laid  down  by  Mr.  Justice 
Miller  in  the  Trade-Mark  Cases,  100  U.  S. 
U6,  sub  nom.  United  States  v.  Steffens,  25 
L.  ed.  552,  when  he  said:  "When,  there- 
fore. Congress  undertakes  to  enact  a  law, 
which  can  only  be  valid  aa  a  regulation  of 
commerce,  it  is  reasonable  to  expect  to  find 
on  the  face  of  the  law,  or  from  its  essential 
nature,  that  it  is  a  regulation  of  commerce 
with  foreign  nations,  or  among  the  several 
states,  or  with  the  Indian  tribes.  If  not  eo 
limited,  it  is  in  excess  of  the  power  of  Con- 
gress." 

But  apart  from  the  question  of  bona  fides, 
this  act  cannot  be  brought  within  the  power 
to  regulate  commerce  among  the  several 
states,  unless  lottery  tickets  are  articles  of 
commerce,  and,  therefore,  when  carried 
ncroAA  state  lines,  of  interstate  commerce; 
or  unless  the  power  to  regulate  interstate 
coiiunerce  includes  the  absolute  and  exclu- 
sive power  to  prohibit  the  transportation  of 
anything  or  anybody  from  one  state  to  an- 
other. 

Mr.  Justice  Catron  remarked  in  the  Li- 
cense Cases  [5  How.  504,  600,  12  L.  ed.  256, 
son]  that  "that  which  does  not  belong  to 
commerce  is  within  the  jurisdiction  of  the 
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Solice  power  of  the  state;  and  that  which, 
oes  belong  to  commerce  is  within  the  juris- 
diction of  the  United  States;"  and  the  ob- 
servation has  since  been  repeatedly  quoted* 
by  this  court  with  approval. 

In  United  States  v.  E.  0.  Knight  Co,  156- 
U.  S.  13,  39  L.  ed.  329,  15  Sup.  Ct.  Rep.  254^ 
we  said:  "It  is  vital  that  tnek independence 
of  the  commercial  power  and  of  the  police 
power,  and  the  delimitation  between  theov 
however   sometimes   perplexing   should    al-  < 

ways  be  recognized  and  observed,  for  while 
the  one  furnishes  the  strongest  bond  of  un-> 
ion,  the  other  is  essential  to  the  preserva* 
tion  of  the  autonomy  of  the  states  as  re* 
quired  by  our  dual  form  of  government;  and 
acknowledged  evils,  however  erave  and  ur- 
gent they  may  appear  to  be,  nad  better  be 
borne  than  the  nsk  be  run,  in  the  effort  to 
suppress  them,  of  more  serious  consequence* 
by  resort  to  expedients  of  even  doubtful  con- 
stitutionality. It  will  be  perceived  how 
far  reaching  the  proposition  is  that  the 
power  of  dealing  with  a  monopoly  directly 
may  be  eoDerciaed  by  the  ^general  government  [8671 
whenever  interstate  or  international  com- 
merce mav  be  ultimately  affected.  The  reg- 
ulation of  commerce  applies  to  the  subjects 
of  commerce,  and  not  to  matters  of  internal 
police."  This  case  was  adhered  to  in  Addy- 
ston  Pipe  d  Steel  Co.  v.  United  States,  17S 
U.  S.  211,  44  L.  ed.  136,  20  Sup.  Ct.  Rep.  96» 
where  it  was  decided  that  Congress  could 
prohibit  the  performance  of  contracts,  whose 
natural  effect,  when  carried  out,  would  be  to- 
directly  regulate  interstate  and  foreign  com- 
merce. 

It  cannot  be  successfully  contended  that: 
either  Congress  or  the  states  can,  by  their 
own  legislation,  enlarge  their  powers,  and 
the  question  of  the  extent  and  limit  of  the 
powers  of  either  is  a  judicial  question  under 
the  fundamental  law. 

If  a  particular  article  is  not  the  subject 
of  commerce,  the  determinati<m  of  Congress 
that  it  is,  cannot  be  so  conclusive  as  to  ex- 
clude judicial  inquiiy. 

When  Chief  Justice  Marshall  said  that 
commerce  embraced  intercourse,  he  added, 
commercial  intercourse,  and  this  was  neces- 
sarily so  since,  as  Chief  Justice  Taney  point- 
ed out,  if  intercourse  were  a  word  of  larger 
meaning  than  the  word  "commerce,"  it  could 
not  be  substituted  for  the  word  of  more  lim- 
ited meaning  contained  in  the  Constitution. 

Is  the  carriage  of  lottery  tickets  from  one 
state  to  another  commercial  intercourse? 

The  lottery  ticket  purports  to  create  con- 
tractual relations,  and  to  furmsh  the  meaoe 
of  enforcing  a  contract  right. 

This  is  true  of  insurance  policies,  and 
both  are  contingent  in  their  nature.  Yet 
this  court  has  held  that  the  issuing  of  fire^ 
marine,  and  life  insurance  policies,  in  one 
state,  and  sending  them  to  another,  to  be 
there  delivered  to  the  insured  on  payment  of 
premium,  is  not  interstate  commerce.  Paui 
V.  Virginia,  8  Wall.  168,  19  L.  ed.  357; 
Hooper  v.  California,  155  U.  S.  648,  39  L. 
ed.  297,  5  Inters.  Com.  Rep.  610,  15  Sup.  Ct. 
Rep.  207 ;  New  York  L.  Ins,  Co.  v.  Cravens, 

605 


«7-370 


Sttpreme  Coubt  of  TiiB  United  States. 


Oct.  Teru, 


178  U.  8.  389,  44  L.  ed.  1116,  20  Sup.  Ct. 
Hep.  962. 

IB  Paul  V.  Virginia,  Mr.  Justice  Field,  in 
^eMveiing  the  unanimouB  opinion  of  the 
«Qurt,  said:  "Issuing  a  policy  of  insurance 
is  not «  transaction  of  commerce.  The  poli* 
<ne8  are  simple  contracts  of  indemnity 
'agaxmst  loss  by  fire,  entered  into  between  the 
«orporatioiis  and  the  assured,  for  a  consid- 
eration paid  by  the  latter.  These  contracts 
1868]  are  not  articles  of  commerce  *in  any  proper 
meaning  of  the  word.    They  are  not  sub- 

i^eots  of  trade  and  barter  offered  in  the,  mar- 
ket as  something  having  an  existence  and 
'value  independent  of  the  parties  to  them. 
^Hiey  are  not  commodities  to  be  shipped  or 
forwarded  from  one  state  to  another,  and 
"then  put  up  for  sale.    They  are  like  other 
^personal   contracts   between   parties   which 
^are  completed  by  their  signature  and  the 
transfer   of   the   consideration.    Such   con- 
"tracts     are     not    interstate     transactions, 
though  the  parties  may  be  domiciled  in  dif- 
ferent states.    The  policies  do  not  take  ef- 
fect— are  not  executed  contracts— until  de- 
livered by  the  agent  in  Virginia.    They  are, 
then,  local  transactions,  and  are  governed 
l>y  the  local  law.    They  do  not  constitute  a 
:part  of  the  commerce  between  the  states  any 
more  than  a  contract  for  the  purchase  and 
-aale  of  goods  in  Virginia  by  a  citizen  of  New 
York  whilst  in  Virginia  would  constitute  a 
jportion  of  such  commerce." 

This  language  was  quoted  with  approval 
ian  Hooper  v.  California,  155  U.  S.  648,  39 
IL.  cd.  297,  6  Inters.  Com.  Rep.  610,  15  Sup. 
«Ct.  Rep.  207,  and  it  was  further  said:  "if 
4he  power  to  reflate  interstate  commerce 
applied  to  all  the  incidents  to  which  said 
40otnmeroe  might  give  rise,  and  to  all  con- 
tracts  which  might  be  made  in  the  course  of 
ate  traasaction,  that  power  would  embrace 
the  entire  sphere  of  mercantile  activity  io 
Any  way  connected  with  trade  between  the 
atates;  and  would  exclude  state  control  over 
many  contracts  purely  domestic  in  their  na- 
ture. The  business  ol  insurance  is  not  com- 
merce. A  contract  o^  insurance  is  not  an 
Inatrumentalily  of  commerce.  The  making 
of  such  a  contract  is  a  mere  incident  of  com- 
mercial intercourse,  and  in  this  respect 
■there  ts  no  difference  whatever  between  in- 
'surance  against  fire  and  insurance  against 
"^he  perils  of  the  sea.' "  Or,  as  remarked  in 
3roK7  York  L,  Ins.  Co,  v.  Cravens,  "against 
€he  uncertainty  of  man's  mortality." 

The  fact  that  the  agent  of  the  foreign  in- 
surance oompany  negotiated  the  contract  of 
assurance  in  the  state  where  the  contract 
•was  to  l)e  finally  completed  and  the  policy 
•delivered,  did  not  affect  the  result.  As  Mr. 
.Justice  Bradley  said  in  the  leading  case  of 
iltobbins  t.  Shelby  County  Tawing  Disi,  120 
^U.  S.  489,  30  L.  ed.  694,  1  Inters.  Com.  Rep. 
45,7  Sup.  Ct.  Rep.  592:  "The  negotiation  of 
Q sales  of  goods  which  are  in  another  *state, 
tfor  the  purpose  of  introducing  them  into  the 
i^btAt  in  whidi  the  negotiation  is  made,  is 
Interstate  <coiRraeroe."  And  see  Collins  v. 
Kew  Hampshire^  171  U.  S.  30,  43  L.  ed.  60, 
18  Sup.  tX.  Rep.  708,  and  other  cases. 

Tested  by  the  same  reasoning,  negotiable 
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instruments  are  not  instruments  of  com> 
merce;  bills  of  lading  are,  because  they 
stand  for  t)ie  articles  included  therein; 
hence  it  has  been  held  that  a  state  cannot 
tax  interstate  bills  of  lading  because  that 
would  be  a  regulation  of  interstate  com- 
merce, and  that  Congress  cannot  tax  foreign 
bills  of  lading,  because  that  would  be  to  tax 
the  articles  exported,  and  in  conflict  with 
article  1,  S  9,  cl.  5,  of  the  Constitution  of 
the  United  States,  that  *'no  tax  or  duty 
shall  be  laid  on  any  articles  exported  from 
any  state."  Fairbank  v.  United  States,  181 
U.  S.  283,  45  L.  ed.  862,  21  Sup.  Ct.  Rep. 
648. 

In  Nathan  v.  Louisiana,  8  Qow.  73,  12  L. 
ed.  993,  it  was  held  that  a  broker  dealing  in 
foreign  bills  of  exchange  was  not  engaged 
I  in  commerce,  but  in  supplying  an  instru- 
I  mentality  of  commerce,  and  that  a  state  tax 
on  all  mone^  or  exchange  brewers  was  not 
void  as  to  him  as  a  regulation  of  commerce. 

And  in  Williams  v.  Fears,  179  U.  8.  270, 
45  L.  ed.  186,  21  Sup.  Ct.  Rep.  128,  that  the 
levy  of  a  tax  by  the  state  of  Georgia  on  the 
occupation  of  a  person  engaged  in  iiiring  la- 
borers to  be  employed  beyond  the  limits  of 
the  state  was  not  a  regulation  of  interstate 
commerce,  and  that  the  tax  fell  within  the 
distinction  between  interstate  commerce  or 
an  instrumentality  thereof,  and  the  mere  in- 
cidents that  might  attend  the  carrying  on  of 
such  commerce. 

In  Cohen  v.  Virginia,  6  Wheat.  264,  440, 
5  L.  ed.  257,  209,  Congress  had  empowered 
the  corporation  of  the  city  of  Washington  to 
"authorize  the  drawing  of  lotteries  for  any 
improvement  of  the  city,  which  the  ordinary 
funds  or  revenue  thereof  will  not  accom- 
plish." The  corporation  had  duly  provided 
for  such  lottery,  and  this  case  was  a  convic- 
tion under  a  statute  of  Virginia  for  selling 
tickets  issued  bv  that  lottery.  That  statute 
forbade  the  sale  within  the  state  of  any 
ticket  in  a  lottery  not  authorized  by  the 
laws  of  Virginia. 

The  court  held,  by  Chief  Justice  Marshall, 
that  the  lottery  was  merely  the  emanation 
of  a  corporate  power,  and  "that  the  *mind  of  [870] 
Congress  was  not  directed  to  anv  provision 
for  the  sale  of  the  tickets  beyond  tne  limits 
of  the  corporation." 

The  constitutionality  of  the  act  of  Con- 
gress, as  forcing  the  sale  of  tickets  in  Vir- 
S'nia,  was  therefore  not  passed  on,  but  if 
ttery  tickets  had  been  deemed  articles  of 
commerce,  the  Virginia  statute  would  have 
been  invalid  as  a  regulation  of  commerce, 
and  the  conviction  could  hardly  have  been 
affirmed,  as  it  was. 

In  Nutting  v.  Massachusetts,  183  U.  S. 
553,  556,  46  L.  ed.  324,  325,  22  Sup.  Ct.  Rep. 
238,  239,  Mr.  Justice  Gray  said:  "A  state 
has  the  undoubted  power  to  prohibit  foreign 
insurance  companies  from  making  contractu 
of  insurance,  marine  or  other,  within  its 
limits,  except  upon  such  conditions  as  the 
state  may  prescribe,  not  interfering  with  in- 
terstate commerce.  A  contract  of  marine 
insurance  is  not  an  instrumentality  of  com- 
merce, but  a  mere  incident  of  commercial 
intercourse.    The  state,  having  the  power 
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to  impose  coDditiooa  on  the  transaction  of 
business  by  foreign  insurance  companies 
within  its  limits,  has  the  equal  right  to 
prohibit  the  transaction  of  such  business  by 
Agents  of  suoh  companies,  or  by  insurance 
brokers,  who  are  to  some  extent  the  repre- 
sentatives of  both  parties." 

If  a  state  ahoula  create  a  corporation  to 
engage  in  the  business  of  lotteries,  could  it 
enter  another  state,  which  prohibited  lotter- 
ies, on  the  ground  that  lottery  tickets  were 
the  subjects  of  commerce? 

On  the  9ther  hand,  could  Congress  compel 
a  state  to  admit  lottery  matter  within  it, 
contrary  to  its  own  laws? 

In  Alexander  v.  State,  86  Ga.  246,  10  L. 
R.  A.  859,  12  a  E.  408,  it  was  held  that  a 
state  statute  prohibiting  the  business  of 
buying  and  selling  what  are  commonly 
known  as  '^futures,*^  was  not  protected  by 
the  commerce  clause  of  the  Constitution,  as 
the  business  was  gambling,  and  that  clause 
protected  interstate  commerce,  but  did  not 
protect  interstate  gambling.  The  same  view 
was  expressed  in  State  v.  Stripling,  113 
Ala.  120,  36  L.  R.  A.  81,  21  So.  409,  in  re- 
spect of  an  act  forhidding  the  sale  of  pools 
on  horse  races  conducted  without  the  state. 

In  Ballook  v.  State,  73  Md.  1,  8  L.  R.  A. 
671,  20  Atl.  184,  it  was  held  that  when  the 
bonds  of  a  foreign  government  are  coupled 
with  conditions  and  stipulations  that  change 
(871] their  character  from  an  'obligation  for  the 
payment  of  a  certain  sum  of  money  to  a  spe- 
cies of  lottery  tickets  condemned  by  the  po- 
lice regulations  of  the  state,  the  prohibition 
of  their  sale  did  not  violate  treaty  stipula- 
tion or  constitutional  provision.  Such 
bonds  with  such  conditions  and  stipulations 
ceased  to  be  vendible  under  the  law. 

So  lottery  tickets  forbidden  to  be  issued 
or  dealt  m  by  the  laws  of  Texas,  the  ter- 
minus a  quo,  and  by  the  laws  of  California 
or  Utah,  the  terminus  ad  quern,  were  not 
vendible;  and  for  this  reason,  also,  not  arti- 
cles of  commerce. 

If  a  lottery  ticket  is  not  an  article  of 
commerce,  how  can  it  become  so  when  placed 
in  an  envelope  or  box  or  other  covering,  and 
transported  by  an  express  company?  To 
say  that  the  mere  carrying  of  an  article 
which  is  not  an  article  of  commerce  in  and 
of  itself  nevertheless  becomes  such  the  mo- 
ment it  is  to  be  transported  from  one  state 
to  another,  is  to  transform  a  non-commer- 
cial article  into  a  commercial  one  simply  be- 
cause it  is  transported.  I  cannot  conceive 
that  any  such  result  can  properly  follow. 

It  would  be  to  say  that  everything  is  an 
article  of  commerce  the  moment  it  is  taken 
to  be  tiransported  from  place  to  place,  and 
of  interstate  commerce  if  from  state  to 
state. 

An  invitation  to  dine,  or  to  take  a  drive, 
or  a  note  of  introduction,  all  become  articles 
of  commerce  under  the  ruling  in  this  case, 
by  being  deposited  with  an  express  company 
for  transportation.  This  in  effect  breaks 
down  all  the  differences  between  that  which 
ib,  and  that  which  is  not,  an  article  of  com- 
merce, and  the  necessary  consequence  is  to 
take  from  the  states  all  jurisdiction  over! 
the  siihjpot  so  far  as  interstate  communica- 
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tion  is  concerned.  It  is  a  long  step  in  the 
direction  of  wiping  out  all  traces  of  state 
lines,  and  the  creation  of  a  centralized  gov- 
ernment. 

Does  the  |^nt  to  Congress  of  the  power 
to  regulate  interstate  commerce  impart  the 
absolute  power  to  prohibit  it? 

It  was  said  in  Gibbons  v.  Ogden  that  the 
right  of  intercourse  between  state  and  state 
was  derived  from  "those  laws  whose  author- 
ity is  acknowledged  by  civilized  man 
throughout  the  world;"  but  under  the  Arti- 
cles of  Confederation  the  states  might  have 
interdicted  interstate  trade,  yet  *when  they [3 72] 
surrendered  the  power  to  aeal  with  com- 
merce as  between  themselves  to  the  general 
government  it  was  undoubtedly  in  order  to 
form  a  more  perfect  union  by  freeing  such 
commerce  from  state  discrimination,  and 
not  to  transfer  the  power  of  restriction. 

"But  if  that  power  of  regulation  is  abeor 
lutely  unrestricted  as  respects  interstate 
commerce,  then  the  very  unity  the  Constitu- 
tion was  framed  to  secure  can  be  set  at 
naught  by  a  legislative  body  created  by  that 
instrument."  183  U.  S.  171,  46  L.  ed.  136, 
22  Sup.  Ct.  Rep.  70. 

It  will  not  do  to  say — a  suggestion  which 
has  heretofore  been  made  in  this  case — ^that 
state  laws  have  been  found  to  be  ineffective 
for  the  suppression  of  lotteries,  and  there- 
fore Congress  should  interfere.  The  scope 
of  the  commerce  clause  of  the  Constitution 
cannot  be  enlarged  because  of  present  views 
of  public  interest. 

In  countries  whose  fundamental  law  is 
flexible  it  may  be  that  the  homely  maxim, 
"to  ease  the  shoe  where  it  pinches,''  may  be 
api)lied,  but  under  the  Constitution  of  the 
United  States  it  cannot  be  availed  of  to  jus- 
tify action  by  Congress  or  by  the  courts. 

The  Constitution  gives  no  countenance  to 
the  theory  that  Congress  is  vested  with  the 
full  powers  of  the  British  Parliament,  and 
that,  although-  subject  to  constitutional  lim- 
itations, it  is  the  sole  judge  of  their  extent 
and  application;  and  the  decisions  of  this 
court  from  the  beginning  have  been  to  the 
contrary. 

"To  what  purpose  are  powers  limited,  and 
to  what  purpose  is  that  limitation  commit- 
ted to  writing,  if  these  limits  may,  at  any 
time,  be  passed  by  those  intended  to  be  re- 
strained?' asked  Marshall,  in  Marbury  v. 
Madison  [1  Cranch,  176,  2  L.  ed.  73], 

"Should  Congress,"  said  the  same  great 
magistrate  in  M'Culloch  v.  Maryland,  "un- 
der the  pretext  of  executing  its  powers,  pass 
laws  for  the  accomplishment  of  objects  not 
intrusted  to  the  government,  it  would  be- 
come the  painful  duty  of  this  tribunal, 
should  a  case  requiring  such  a  decision  come 
before  it,  to  say  that  such  an  act  was  not 
the  law  of  the  land." 

•And  so  Chief  Justice  Taney,  referring  to[378} 
the  extent  and  limits  of  the  powers  of  Uon- 

fress:  "As  the  Constitution  itself  does  not 
raw  the  line,  the  (question  is  necessarily 
one  for  judicial  decision,  and  depending  al- 
together upon  the  words  of  the  Constitu- 
tion." [License  Cases,  5  How.  674,  12  L. 
ed.  288.1 

It  is  argued  that  the  power  to  regulate 
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'ccmmerce  among  the  several  states  is  the 
aaine  as  the  power  to  regulate  commerce 
with  foreign  nations,  and  with  the  Indian 
tribes.    £Uit  is  its  scope  the  same? 

As  in  effect  before  ooserved,  the  power  to 
regulate  commerce  with  foreign  nations  and 
the  power  to  regulate  interstate  commerce, 
are  to  be  taken  diverao  intuitUf  for  the  lat- 
ter was  intended  to  secure  equality  and  free- 
dom in  commercial  intercourse  as  between 
the  states,  not  to  permit  the  creation  of  im- 
pediments to  sucn  intercourse;  while  the 
former  clothed  Congress  with  that  power 
over  international  commerce,  pertaining  to 
a  sovereign  nation  in  its  intercourse  with 
foreign  nations,  and  subject,  generally 
speaking,  to  no  implied  or  reserved  power  in 
the  states.  The  laws  which  would  be  nec- 
essary and  proper  in  the  one  case  would  not 
be  necessary  or  proper  in  the  other. 

Congress  is  forbidden  to  lay  any  tax  or 
duty  on  articles  exported  from  any  state, 
and  while  that  has  been  applied  to  exports 
to  a  foreign  country,  it  seems  to  me  that  it 
was  plainly  intended  to  apply  to  interstete 
exportetion  as  well;  Congress  is  forbidden 
to  give  preference  by  any  regulation  of  com- 
merce or  revenue  to  the  porte  of  one  stete 
over  those  of  another ;  and  duties,  imposte, 
and  excises  must  be  uniform  throughout 
the  United  Stetes. 

'*The  citizens  of  each  stete  ahall  be  enti- 
tled to  all  privileges  and  immunities  of  citi- 
zens in  the  several  stetes."  This  clause  of 
the  2d  section  of  article  4  was  teken  from 
the  4th  article  of  Confederation  which  pro- 
vided that  "the  free  inhabitant  of  each  of 
these  stetes  .  .  .  shall  be  entitled  te  all 
privileges  and  immunities  of  free  citizens  in 
the  several  stetes;  and  the  people  of  each 
etete  shall  have  free  ingress  and  repress  to 
and  from  any  other  stete,  and  shall  enjoy 
therein  all  the  privileges  of  trade  and  com- 
I374]meroe;"  while  other  parte  of  the  *same  arti- 
cle wore  also  brought  forward  in  article  4  of 
the  Constitution. 

Mr.  Justice  t  Miller,  in  the  Slaughter^ 
House  Cases,  16  Wall.  36,  75,  21  L.  ed.  394, 
408,  says  that  there  can  be  but  little  ques- 
tion that  the  purpose  of  the  4th  article  of 
the  Confederation,  and  of  this  particular 
clause  of  the  Constitution,  "is  the  same,  and 
that  the  privileges  and  immunities  intended 
are  the  same  in  each." 

Thus  it  is  seen  that  the  right  of  passage 
of  persons  and  property  from  one  stete  te 
another  cannot  be  prohibited  by  Congress. 
But  that  does  not  challenge  the  legislative 
power  of  a  sovereign  nation  to  exclude  for- 
eign persons  or  commodities,  or  place  an 
embarffo,  perhaps  not  permanent,  upon  for- 
eign ships  or  manufactures. 

The  power  to  prohibit  the  transportetion 
of  disclosed  animals  and  infected  goods  over 
railroads  or  on  steamboate  is  an  entirely 
different  thing,  for  they  would  be  in  them- 
selves injurious  to  the  transaction  of  inter- 
stete commerce,  and,  moreover,  are  essential- 
ly cororoercial  in  their  nature.  And  the  ex- 
clusion of  diseased  persons  reste  on  different 
ground,  for  nobody  would  pretend  that  per- 
sons could  be  kept  off  the  trains  because 
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they  were  going  from  one  stete  to  another 
to  engage  in  the  lottery  business.  However 
enticing  that  business  may  be,  we  do  not  un- 
derstend  these  pieces  of  paper  themselves 
can  commimicate  bad  principles  by  contact. 

The  same  view  must  be  teken  as  to  com- 
merce with  Indian  tribes.  There  is  no  res- 
ervation  of  police  powers  or  any  other  to  a- 
foreign  nation  or  to  an  Indian  tribe,  and  the 
scope  of  the  power  is  not  the  same  as  that 
over  interstate  commerce. 

In  United  States  v.  43  Cfallons  of  Whis- 
key, 93  U.  S.  188,  194,  sub  nom.  United 
States  V.  Lariviere,  23  L.  ed.  846,  847,  Mr. 
Justice  Davis  said:  "Congress  now  has  the 
exclusive  and  absolute  power  to  regulate 
commerce  with  the  Indian  tribes, — ^a  power 
as  broad  and  free  from  restrictions  as  that 
to  regulate  commerce  with  foreign  nations. 
The  only  efficient  way  of  dealing  with  the 
Indian  tribes  was  to  place  them  under  the 
protection  of  the  general  government. 
Their  peculiar  habite  and  character  required 
this;  and  the  history  of  tde  country  shows 
the  necessity  of  keeping  them  'separate,  sub- 
ordinate, and  depeoKient.'  Accordingly, 
treaties  have  been  made  and  laws  passed 
^separating  Indian  territory  from  that  of[375| 
the  stetes,  and  providing  that  intercourse 
and  trade  with  the  Indians  should  1^  car- 
ried on  solely  imder  the  authority  of  the 
United  Stetes." 

I  regard  this  decision  as  inconsistent  with 
the  views  of  the  framers  of  the  Constitu- 
tion, and  of  Marshall,  ite  great  expounder. 
Our  fonp  of  government  may  remain  not- 
withstending  legislation  or  decision,  but,  as 
long  ago  observed,  it  is  with  governments, 
as  with  religions:  the  form  may  survive  the 
substence  of  the  faith. 

In  mv  opinion  the  act  in  ({uestion  in  the 
particular  under  consideration  is  invalid, 
and  the  judgmente  below  ought  to  be  re- 
versed, and  my  brothers  Brewer,  8]dra% 
and  PeeUuun  concur  in  this  dissent. 


JOHN  FRANCIS,  Anthony  Hoff,  and  Joluft 
Edgar,  alias  Peter  Edgar,  Petitioners, 

V, 

UNITED  STATES. 

(See  8.  C.  Reporter's  ed.  875  -885.) 

Interstate  cofnmeroe — traffic  in  lottery  Hck^ 
ets — poUey  sUps. 

Policy  slips  written  by  a  customer  to  Indicate 
his  choice  of  nnmbera,  and  delivered  by  him 
to  an  agent  of  the  policy  game,  to  be  for> 
warded  by  him  to  headquarters  In  another 
state,  are  not  within  the  provisions  of  the 
act  of  Congrese  of  March  2,  1895,  chap.  101 
(28  Stat  at  L.  063,  U.  S.  Comp.  Stat.  100 1, 
p.  8178),  making  it  an  offense  against  the 
United  States  to  cause  to  be  carried  from  one 
state  to  another  any  paper,  certificate,  or  In- 
strument purporting  to  be  or  to  represent  a 
ticket,  chance,  share,  or  Interest  In  a  lot- 
tery. 


[No.  80.] 
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1902. 


Francis  y.  United  States. 
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Argued  October  16,  17,  1901.  Ordered  for 
reorgument  before  full  bench  November 
lOt  1902,  Reargued  December  15,  16, 
1902.    Decided  February  26,  1906. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit  to  review  a  jud^ent  which 
affirmed  a  judgment  of  the  District  Coui*t 
for  the  Southern  District  of  Ohio  entered 
upon  a  conviction  for  the  offense  of  causing 
lottery  tickets  or  papers  representing  an  in- 
terest in  a  lottery  to  be  carried  from  one 
state  to  another.  Reversed  and  remanded 
to  the  District  Court,  with  directions  to  set 
aside  the  verdict  and  grant  a  new  trial. 

See  came  case  below,  46  C.  C.  A.  25,  106 
Fed.  8U6. 

The  facts  are  stated  in  the  opinion. 

Mr.  BUller  Ontoalt,  argued  the  cause, 
and,  with  Mr.  Thomas  F.  Bhay,  filed  a  brief 
for  petitioners: 

Commerce  undoubtedly  is  traffic,  but  it  is 
something  more;  it  is  intercourse.  It  de- 
scribes the  commercial  intercourse  between 
nations  and  parts  of  nations,  in  all  its 
branches,  and  is  regulated  by  prescribing 
rules  for  carrying  on  that  intercourse. 

Qibbone  r.  Ogden,  9  Wheat  1,  6  L.  ed.  23; 
Vniied  States  v.  B.  C.  Knight  Co.  156  U.  S. 
1,  39  L.  ed.  325,  15  Sup.  Ct.  Rep.  249. 

In  whatever  language  a  statute  may  be 
framed,  its  purpose  must  be  determined  by 
its  natural  and  reasonable  effect;  and  the 
presumption  that  it  was  enacted  in  good 
faith,  for  the  purpose  expressed  in  the  title, 
eannot  Control  the  dfeios^i nation  of  the  ques- 
tion whether  it  is  or  is  not  repugnant  to 
the  Constitution  of  the  United  States. 

Minnesota  v.  Barber,  136  U.  S.  313,34  L. 
ed.  455,  5  Inters.  Com.  Rep.  185,  10  Sup.  Ct. 
Rep.  862;  New  York  y.  Miln,  11  Pet.  103, 
9  L.  ed.  648;  Passenger  Cases,  7  How.  283, 
12  L.  ed.  702;  Henderson  v.  New  York,  92 
U.  S.  259,  23  L.  ed.  543;  United  States  v. 
Fo»,  95  U.  S.  670,  24  L.  ed.  538;  Yick  Wo  v. 
Hopkins,  118  U.  S.  356,  30  L.  ed.  220,  6  Sup. 
Ct.  Rep.  1064;  Morgan's  L.  d  T.  R.  d  8.  8. 
Co.  V.  Louieiana  Bd.  of  Health,  118  U.  S. 
455,  30  L.  ed.  237,  6  Sup.  Ct  Rep.  1114. 

The  protection  of  the  Constitution  does  not 
extend  to  lotteries,  games  of  chance,  or  spec- 
ulation. These  may  be  interstate  gambling, 
but  are  not  commerce. 

Prentice  k  Egan,  Commerce  Clause  of  Fed. 
Const,  p.  55. 

A  state  may  prohibit  bujring  or  selling 
what  are  commonly  known  as  futures. 

Fortenbury  v.  8tate,  47  Ark.  188,  1  8.  W. 
58;  Alexander  v.  8tate,  86  Qa.  246,  10  L. 
R.  A.  859,  12  S.  E.  46S. 

A  state  may  prohibit  the  sale  of  lottery 
tidcets  or  of  bonds  containing  conditions 
which  make  their  value  dependent  upon 
chance. 

Bollock  V.  8tate,  73  Md.  1,  8  L.  R.  A.  671, 
20  Atl.  184 ;  Roselle  v.  Farmers*  Bank,  141 
Mo.  36,  39  S.  W.  274. 

A  state  may  prohibit  the  sale  of  pools  on 
horse  races  conducted  without  the  state,  al- 
thou^^h  not  forbidden  as  to  races  conducted 
within  the  state. 

188  u.  a 


8tate  V.  8tripling,  113  Ala.  130,  38  L.  R. 
A.  81,  21  Sa  409. 

And  may  forbid  the  sending  of  money 
without  the  state  for  gambling  purposes. 

Laoey  ▼.  Palmer,  93  Va.  159,  31  L.  R.  A. 
822,  24  S.  £.  930;  8tate  v.  Harboume,  70 
Conn.  484,  40  L.  R.  A.  607,  40  AU.  179. 

The  power  conferred  upon  Congress  by  the 
commerce  clause  of  the  Constitution  is  ex- 
clusive so  far  as  it  relates  to  matters  within 
its  purview  which  are  national  in  their  char- 
acter and  admit  or  require  uniformity  of 
regulation  affecting  all  the  states.  That 
clause  was  adopted  in  order  to  secure  such 
uniformity  against  diacriminating  aUte  leg^ 
islation. 

Mobile  County  v.  Kimball,  102  U.  S.  691, 
26  L.  ed.  238. 

A  lottery  grant  is  not  in  any  sense  a  con- 
tract within  the  meaning  of  the  Constitu- 
tion, but  simply  a  £^atuity,  a  license,  which 
the  state,  under  its  police  power  and  for  the 
protection  of  the  public  morals,  can  at  any 
time  revoke. 

Douglas  v.  Kentucky,  168  U.  S.  488,  42  L. 
ed.  553,  18  Sup.  Ct  Rep.  199. 

Mr.  Oeorse  F.  Edmunds  also  argued  the 
cause  and  filed  a  brief  for  petitioners : 

If  the  clear  principles  declared  and  im- 
plied in  Minnesota  v.  Bdrber,  136  U.  S.  313, 
34  L.  ed.  455,  3  Inters.  Com.  Rep.  185,  10 
Sup.  Ct.  Rep.  862,  are  to  be  followed,  it  is 
demonstrated  that  the  act  cannot  stand  as 
a  lawful  exercise  of  the  power  ''to  regulate 
commerce  among  the  several  states." 

The  contention  that  the  lang]Liage  of  the 
commerce  cfaose  lilust  have  the  same  mean- 
ing and  application  as  to  commerce  among 
the  states  as  that  with  foreign  nations  is 
entirely  untenable. 

Even  if  the  sovereign  and  exclusive  power 
in  Congress  and  the  President  in  dealing 
with  foreign  relations  were  left  out  of  view, 
it  is  submitted  that  the  word  ''regulate*'  may 
have  on^  meaningias  applied  to  one  Class  of 
subjects,  and  a  different  or  limited  one  as 
applied  to  another  class  of  subjects.  The 
same  word  is  in  all  such  cases  construed  ac- 
cording to  the  general  intent 

Maryland  v.  Baltimore  d  O.  R.  Co.  22 
Wall.  105,  22  L.  ed.  713. 

JIfr.  Jolin  G.  Carlisle  al^o  argued  the 
cause  for  petitioners. 

Assistant  Attorney  General  Beek  argued 
the  cause  and  filed  a  brief  for  respondent. 

For  his  contentions  see  his  brief  as  re- 
ported in  Champion  y.  Ames,  ante,  492. 

Mr.  Justice  Holases  delivered  the  opin- 
ion of  the  court: 

This  is  an  indictment  under  Rev.  Stat.  | 
5440  (U.  S.  Comp.  Stat.  1901,  p.  3676),  for 
conspiring  *to  commit  an  offense  against  the[376] 
United  States.  The  offense  which  the  de- 
fendants are  alleged  to  have  conspired  to 
commit  and  to  have  committed  is  that  of 
causing  to  be  carried  from  one  state  to  an- 
other, vig.,  from  Kentucky  to  Ohio,  fLve  pa- 
pers, certificates,  and  instruments,  purport- 
ing to  be  and  to  represent  chances,  shares, 
and  interests  in  the  prizes  thereafter  to  be 
awarded  by  lot  in  the  drawings  of  a  lottery, 
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commonly  known  as  the  game  of  policy. 
Act  of  March  2,  1805,  chap.  101  (28  Stat,  at 
L.  003,  U.  S.  Comp.  Stat.  1001,  p.  3178). 
It  appears  that  the  lottery  in  question  had 
its  headquarters  in  Ohio  and  agencies  in  dif- 
ferent stiites.  A  purchaser,  or  person  wish- 
ing to  take  a  chance,  went  to  one  of  these 
agencies,  in  this  case  in  Kentucky,  selected 
three  or  more  numbers,  wrote  them  on  a 
slip,  and  handed  the  slip  to  the  ag^ent,  in 
this  case  to  the  defendant  Hoff,  pairing  the 
price  of  the  cliance  at  the  same  time,  and 
Keeping  a  duplicate,  which  was  the  purchas- 
-er's  voucher  for  his  selection.  The  slip  in 
this  case  was  taken  by  the  defendant  Edgar 
to  be  carried  to  the  principal  office,  where 
afterwards,  in'  the  regular  course,  there 
would  be  a  drawing  by  the  defendant  Frnn- 
cis.  If  the  purchaser's  number  should  win, 
the  prize  would  be  sent  to  the  agency  and 
paid  over.  The  carriage  from  one  state  to 
4Uiothcr,  relied  upon  as  the  object  of  the  con- 
spiracy, and  as  the  overt  act  in  pursuance 
of  the  conspiracy,  was  the  carriage  by  £d- 
^r  of  slips  delivered  to  Hoff,  as  above  de- 
.scribed.  The  case  was  sent  to  the  jury  by 
the  district  court,  the  defendants  were 
found  guilty,  and  the  jud^^ent  against 
them  was  affirmed  by  the  circuit  court  of 
appeals.  Rcilley  v.  United  States,  46  C.  C. 
A.  25«  106  Fed.  806.  The  case  then  was 
brought  here  on  certiorari. 

An  exception  was  taken  at  every  step  of 
the  trial  in  the  hope  that  some  shot  might 
hit  the  mark.  We  entirely  agree  with  the 
circuit  court  of  appeals  in  its  unfavorable 
comments  on  the  practice.*  But,  little  at- 
tention as  most  of  the  objections  made  de- 
serve, they  at  least  succeeded  in  raising  the 
broad  questions  whether  the  act  of  1895  is 
constitutional,  and  whether  the  offense 
proved  is  within  it.  The  former  is  disposed 
of  by  the  case  of  Champion  v.  Ames,  188  U. 
8.  321,  ante,  402,  23  Sup.  Ct.  Rep.  321.  The 
latter  remains,  and  thus  far  seems  to  us  not 
to  have  received  quite  sufficient  notice. 
C877]  *The  game  was  played  by  mixing  seventy- 
eight  consecutive  numbers  and  drawing  out 
twelve  after  all  the  purchases  for  the  game 
had  been  reported.  If  the  three  on  any  slip 
corresponded  in  number  and  order  with 
three  drawn  out,  the  purchaser  won.  The 
purpose  of  bringing  in  the  slips  to  head- 
quarters was  that  all  purchases  should  be 
known  there  before  the  drawing,  and  thus 
swindling  by  a]gents  of  the  lottery  made  im- 
possible. It  is  said  by  the  circuit  court  of 
appeals  that  the  successful  slips  were  re- 
turned with  the  prizea  If  this  is  correct 
we  do  not  perceive  that  it  materially  affects 
the  case.  The  arrangement,  whatever  it 
was,  was  for  the  convenience  and  safety  of 
those  who  managed  this  lottery,  and  was  in 
no  way  essential  to  the  interests  of  the  per- 
son making  the  purchase  or  bet.  The  daily 
report  of  l£e  result  of  the  drawings  to  Hoff 
with  whom  he  dealt,  and  the  forwarding  of 
the  prize,  if  drawn,  filled  all  his  needs.  It 
would  seem  from  the  evidence,  as  the  gov- 
ernment contended,— certainly  the  contrary 
does  not  appear  and  was  not  argued. — that 
Hoff  and  Edgar,  the  carrier,  were  agents  of 
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the  lottery  company.  Thus  the  slips  were 
at  home,  as  between  the  purchaser  and  the 
lottery,  when  put  into  Hoff's  hands.  They 
had  reached  their  final  destination  in  point 
of  law,  and  their  later  movements  were  in- 
ternal circulation  within  the  sphere  of  the 
lottery  company's  possession.  Therefore 
the  question  is  suggested  whether  the  car- 
riage of  a  paper  of  any  sort  by  its  owner  or 
the  owner's  servant,  properly  so  called,  with 
no  view  of  a  later  change  of  possession,  can 
be  commerce,  even  when  the  carriage  is  in 
aid  of  some  business  or  traffic.  The  case  is 
different  from  one  where,  the  carriage  being 
done  by  an  independent  carrier,  it  is  com- 
merce merely  by  reason  of  the  business  of 
carriage. 

The  question  just  put  need  not  be  an- 
swered in  this  case.  For  on  another  ground 
we  are  of  opinion  that  there  was  no  evidence 
of  an  offense  within  the  meaning  of  the  act 
of  1805.  The  assumption  has  been  that  the 
slips  carried  from  Kentucky  to  Ohio  were 
papers  purporting  to  be  or  represent  a  tick- 
et or  interest  in  a  lottery.  But  in  our  opin- 
ion tltese  papers  did  not  purport  to  be  or  do 
either.  A  ticket,  of  course,  is  a  thing  which 
is  the  holder's  means  of  making  good  his 
rights.  The  essence  of  *it  is  that  it  is  in  the[378) 
hands  of  the  other  party  to  the  contract 
with  the  lottery  as  a  document  of  title.  It 
seems  to  us  quite  plain  that  the  alternative 
instrument  mentioned  by  the  statute,  viz,,  a 
paper  representing  an  interest  in  a  lottery, 
equally  is  a  document  of  title  to  the  pur- 
chaser and  holder, — the  thing  by  holding 
which  he  makes  good  his  right  to  a  chance 
in  the  game.  But  the  slips  transported,  as 
we  have  pointed  out,  were  not  the  purchas- 
ers' documents.  It  is  true  that  they  cor- 
responded in  contents,  and  so  in  one  sense 
represented  or  depicted  the  purchasers'  in- 
terests. But  "represent"  in  the  statute 
means,  as  we  already  have  said  in  other 
words,  represent  to  the  purchaser.  It 
means  stand  as  the  representative  of  title  to 
the  indicated  thing,  and  that  the^e  hIios 
did  not  do.  The  function  of  the  slips  mi^nt 
have  been  performed  by  descriptions  in  a 
book,  or  by  memory,  if  the  whole  lottery 
business  had  been  done  \)j  one  man.  They 
as  little  represented  the  purchaser's  chances 
as  the  stubs  in  a  check  book  represent  the 
sums  coming  to  the  payees  of  the  chcckft. 

We  assume,  for  purposes  of  decision,  that 
the  papers  kept  by  the  purchasers  were  tick- 
ets, or  did  represent  an  interest  in  a  lottery. 
But  those  papers  did  not  leave  Kentucky. 
Tliere  was  no  conspiracy  that  they  should. 
We  need  not  consider  whether,  if  it  had 
been  necessary  to  take*  them  to  Ohio  in  or- 
der to  secure  the  purchaser's  rights,  the  lot- 
tery keepers  could  be  said  to  conspire  to 
cause  them  to  be  carried  there^  when  the 
carriage  would  be  in  an  interest  adverse  to 
theirs,  and  they  would  be  better  off  and  pre- 
sumably glad  if  the  papers  never  were  pre- 
sented. See  Com,  v.  Peasl^  177  Mass.  267, 
271«  69  N.  E.  55;  Graves  t.  Johnson,  179 
Mass.  53,  58,  60  N.  E.  383. 

The' judgment  of  the  Circuit  Court  of  Ap" 
peals  is  reversed;  ihs  judgwwni  of  th^  Di^ 
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irict  Court  is  also  reversed,  and  the  cause 

.  remanded  to  that  court,  with  directions  to 

•et  aside  the  verdict  and  grant  a  new  trial. 

Mr.  Justice  Harlan  dissenting: 

This  it  a  criminal  prosecution  based  upon 
the  1st  section  of  the  act  of  Congress  of 
March  2d,  1895,  chap.  191,  entitled  "An  Act 
|870]*for  the  Suppression  of  Lottery  Traffic 
through  National  and  Interstate  Commerce 
and  the  Postal  Service,  Subject  to  the  Juris- 
diction and  Laws  of  the  United  States." 

That  section  reads:  "§  1.  That  any  pcsr- 
soo  who  shall  cause  to  be  brought  within 
the  United  States  from  abroad,  for  the  pur- 
pose of  disposing  of  the  same  or  deposited 
in  or  carried  by  the  mails  of  the  United 
States,  or  carried  from  otie  state  to  another 
in  the  United  States,  any  paper,  certificate, 
or  instrument  purporting  to  be  or  represent 
a  ticket,  chance,  snare,  or  interest  in  or  de- 
pendent upon  the  event  of  a  lotterv,  so- 
oilled  gift  concert,  or  similar  enterprise  of- 
fering prizes  dependent  upon  lot  or  chance, 
or  shall  cause  an^  advertisement  of  such 
lottery,  so-called  gift  concert,  or  similar  en- 
terprises offering  prizes  dependent  upon  lot 
or  chance,  to  be  brought  into  the  United 
States,  or  deposited  in  or  carried  by  the 
«nails  of  the  United  States,  or  transferred 
from  one  state  to  another  in  the  same,  shall 
be  punishable  in  the  first  offense  by  impris- 
onment for  not  more  than  two  years  or  by 
a  fine  of  not  more  than  $1,000,  or  both,  and 
in  the  second  and  after  offenses  by  such  im- 
prisonment only."  28  Stat,  at  L.  963,  U. 
S.  Corop.  Stat.  1901,  p.  3178. 

The-  indictment  charges  a  conspiracy  to 
commit  the  offense  denounced  by  that  sec- 
tion. 

Judge  Severens,  delivering  the  judgment 
of  the  circuit  court  of  appeals,  thus  stated, 
and  I  think  accurately,  tne  result  of  certain 
•evidence  on  the  part  of  the  government: 
**Upon  the  trial  the  government  offered  evi- 
dence tending  to  prove  that  the  respondents 
adopted  a  scheme  of  lottery  business  called 
by  them  'policy,'  which  they  subsequently 
carried  into  operation,  of  the  character  fol- 
lowing: The  principal  office  for  the  trans- 
action of  the  business  was  located  in  a  build- 
ing in  Cincinnati,  Ohio.  The  place  where 
the  drawings  of  numbers  from  a  wheel  were 
made  was  located  in  another  building  or 
room  adjoining  the  principal  office  and  con- 
nected with  it  by  a  private  way.  In  viui- 
OU8  places  in  that  city  and  elsewhere,  in 
Ohio  and  other  states,  one,  at  least,  being  in 
Newport,  Kentucky,  they  had  oflSces  or  sta- 
tions at  which  the  patrons  purchased  tickets 
or  chances  in  the  drawings  to  be  thereafter 
made  in  Cincinnati,  at  the  place  mentioned. 
Successive  numbers  from  one  to  seventy- 
1880]  eight,  inclusive,  were  each  day  *put  into  the 
wheel,  and  at  each  drawing  twelve  numbers 
were  taken  out.  A  list  of  these  twelve  num- 
bers was  taken  into  the  principal  office  and 
there  recorded.  Several  hours  in  the  day 
before  these  drawings  respectively  took 
place  the  patrons  purchased  chances  at  the 
snb-oAoes  or  stations  from  an  agent  of  the 
respondents,  or  from  one  of  the  latter,  in 
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charge  at  that  place.  In  this  instance  the 
purchase  was  made  of  the  respondent  Hoff 
at  the  Newport  office.  The  purchaser  ( Har- 
rison, in  this  instance)  chose  three  of  the 
numbers  from  one  to  seventy-eight,  inclu- 
sive, and  wrote  them  upon  a  slip  of  paper, 
of  which,  according  to  the  method  of  doing 
business,  he  kept  a  duplicate.  He  handed 
his  list  of  numbers,  with  figures  to  denote 
the  sum  paid,  upon  a  slip  of  paper,  and  the 
money  to  pay  for  his  chance,  to  the  person 
in  charge,  to  be  transmitted  to  the  principal 
office  in  Cincinnati  by  the  'carrier,*  who 
would  call  to  take  them  up.  When  these 
siips  and  the  moneys  were  all  brought  into 
the  principal  office,  the  drawing  above  men- 
tioned took  place.  If  the  three  numbers  on 
the  slip  were  of  the  twelve  drawn  from  the 
wheel,  the  purchaser  would  win  the  prize, 
$200,  when  the  game  (of  which  there  were 
several  forms)  was  played  on  the  basis 
above  stated.  If  not,  he  lost.  A  report  of 
the  drawings  was  sent  back  to  the  station 
from  which  the  slip  came,  and  if  any  pur- 
chaser had  made  a  *hit'  his  slip  would  be  re- 
turned with  the  prize,  to  be  there  delivered 
to  him.  Of  the  respondents,  Reilley  was  in 
charge  of  the  principal  office,  Francis  of  the 
drawings.  Hoff  of  the  station  in  Newport, 
as  already  stated,  and  Edgar  was  the  car- 
rier. The  slip  of  paper  taken  by  the  car- 
rier represented  the  interest  of  the  pur- 
chaser of  the  chance,  and,  although  contain- 
ing figures  oniy,  it  had  a  definite  meaning 
and  was  understood  by  all  the  parties  con- 
cerned. It  was  the  transportation  of  some 
of  such  lists,  one  being  that  of  Harrison, 
from  Newport.  Kentucky,  to  Cincinnati, 
Ohio,  with  knowled^  of  their  character  that 
constituted  the  overt  act  done  in  pursuance 
of  the  conspiracy."  That  the  counsel  for 
the  accused  held  the  same  view  of  the  evi- 
dence is  shown  in  an  extract  from  their 
brief  printed  in  the  margin.f 


t**In  the  Francis  Case,  now  before  the  court. 
It  was  shown  that  the  principal  office  of  the 
•policy*  concern  was  located  In  Cincinnati.  Ohio, 
that  the  drawings  took  place  In  an  adjoining 
building  or  room,  and  that  snb-offlces  or 
agencies  were  maintained  In  various  places  In 
that  city  and  In  other  cities  In  Ohio  and  other 
states,  at  which  patrons  or  players  would  select 
numbers  In  the  drawings  to  be  made  In  Cincin- 
nati. One  desiring  to  play  such  a  game  would 
choose  three  of  the  numbers  from  1  to  78  In- 
clusive, and  write  them  upon  a  slip  of  paper,  of 
which  he  kept  a  duplicate.  He  would  hand  his 
list  of  numbers,  with  figures  to  denote  the  sum 
paid,  together  with  the  money  to  pay  for  his 
chance,  to  the  person  In  charge  of  the  sub* 
ofllce  or  agency,  to  be  transmitted  to  the  prin- 
cipal office  In  Cincinnati.  When  these  slips  and 
the  moneys  were  brought  to  the  principal  office, 
the  drawing  took  place.  Successive  numbers, 
from  1  to  78  InduslTe,  were  put  Into  a  wheel 
and  at  each  drawing  twelve  numbers  were  taken 
out.  If  the  three  numbers  on  the  slip  were  of 
the  twelve  drawn  from  the  wheel,  th^  purchaser 
would  win  a  prise.  If  not,  he  lost.  A  report 
of  the  drawings  was  sent  back  to  the  aj^ency 
from  which  the  slip  came,  and.  If  any  purchaser 
had  won  a  prlie,  or,  as  It  Is  termed,  nlade  a 
'hit,'  his  slip  was  returned  with  the  prise,  to  be 
there  delivered  to  him.    In  the  Instance  shown 
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[S81]  *I.  The  ax!t  of  March  2d,  1805,  chap.  101, 
was  under  examination  by  this  court  in 
France  v.  United  States,  164  U.  S.  676,  41 
L.  ed.  505,  17  Sup.  Ct.  Rep.  219.  That  was 
an  indictment  for  a  conspiracy  to  violate  its 
1st  section.  The  judgment  of  conviction  in 
that  case  was  reversed  upon  the  ground  that 
the  evidence  showed  that  the  papers  and  in- 
struments which  the  defendants  caused  to 
be  carried  from  Kentucky  to  Ohio  did  not 
relate  to  a  lottery  to  be  thereafter  drawn, 
but  to  one  that  had  previously  been  drawn. 
The  court  said :  "There  is  no  contradiction 
in  the  testimony,  and  the  government  ad- 
mits and  assumes  that  the  drawing  io  re- 
sard  to  which  these  papers  contained  any  in- 
formation had  already  taken  place  in  Ken- 
tucky, and  it  was  the  result  of  that  drawing 
only  that  was  on  its  way  in  the  hands  of 
mcftsengers  to  the  agents  of  the  lottery  in 
(^ncinnati.  The  statute  does  not  cover  the 
transaction,  and,  however  reprehensible  the 
hcts  of  the  plaintiffs  in  error  may  be  thoueht 
to  be,  we  cannot  sustain  a  conviction  on  that 
ground.  Although  the  objection  is  a  nar- 
row one,  yet  the  statute  being  highly  penal, 

[882]  rendering  its  violator  liable  to  fine  *and  im- 
prisonment, we  are  compelled  to  construe  it 
strictlv.  Full  effect  is  given  to  the  statute 
by  holding  that  the  language  applies  only 
to  that  kind  of  a  paper  which  depends  upon 
a  lottery  the  drawing  of  which  has  not  yet 
taken  place,  and  which  paper  purports  to  be 
a  certificate,  etc.,  as  described  in  the  act. 
If  it  be  tirged  that  the  act  of  these  plaintiffs 
in  error  is  within  the  reason  of  the  statute, 
the  answer  must  be  that  it  is  so  far  outside 
of  its  language  that  to  include  it  within,  the 
statute  would  be  to  legislate,  and  not  to 
construe  legislation." 

No  such  point  can  be  made  in  this  case, 
because  the  indictment  presents  a  case  with- 
in the  provisions  of  the  statute-aa- inter- 
preted  in  Fxamce  v.  United  8tai^;  for  it  re- 
fers to  papers  and  instruments  relating  to  a 
lottery  thereafter  to  be  drawn.  Besides, 
there  was  evidence  tending  to  show  that  the 
papers  and  instruments  which  the  defend- 
ants were  charged  to  have  caused  to  be  car- 
ried from  Kentucky  to  Ohio  had  reference 
to  a  future  drawincr,  and  not  to  one  that 
had  already  occurred.  And  the  trial  judge, 
after  stating  the  facts,  said  to  the  jury: 
'*Did  these  papers,  or  so-called  lottery  tick- 
ets, which  it  is  alleged  defendants  conspired 
to  carry  from  Kentucky  to  Ohio,  purport  to 
represent  interests  of  players  in  a  drawing 
afterwards  to  take  place?  It  is  not  neces- 
sary, gentlemen,  that  they  should  purport 
or  show  upon  their  face  that  they  were  tick- 
ets in  a  lottery  giving  an  interest  to  the 
holder  in  a  drawing  afterwards  to  take 
place,  but  their  purport  may  be  shown  out- 
side of  the  papers.  Now,  as  to  the  evidence 
offered  by  the  government  upon  that  point, 
you  will  recall  the  evidence  of  France,  who 
was  introduced  as  an  expert,  to  tell  what 


by  the  testimony,  the  selection  was  made  by 
the  wltnetts  Harrison  at  tbie  Newport  office. 
The  defendant  Rellley  was  claimed  to  be  In 
charge  of  the  principal  office  In  Cincinnati. 
KrnnolB  in  charge  of  the  drawings,  and  Hoff  In 
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they  were,  and  the  evidence  of  Harrison, 
that  he  wrote  out  his  ticket  and  delivered 
one  half  of  it  to  the  agent,  paid  his  money 
and  held  the  duplicate, — one  of  the  dupli- 
cates, his  evidence  of  the  interest  he  had  in  * 
the  drawing  that  was  to  come  off  that  day, 
— ^and  the  evidence  to  which  I  have  before  re- 
ferred as  to  the  fact  that  the  duplicate  left 
with  Hoff  was  afterwards  found  in  posscR- 
sion  of  Edgar  at  the  end  of  the  bridge,  short- 
ly after  the  play  was  made.  If,  from  these 
facts,  you  are  satisfied  that  it  represented 
an  interest  in  the  drawings  afterwards  to 
take  place,  then,  within  the  meaning  of  the 
law,  it  purported  to  represent  the  interest 
of  the  *player  in  the  drawing,  although  it [383] 
did  not  so  state  upon  its  face." 

II.  In  Champion  v.  Ames,  188  U.  S.  321, 
ante,  402,  23  Sup.  Gt.  Rep.  321,  it  has  been 
held  that  lottery  tickets  were  subjects  of 
traffic  among  thoee  who  choose  to  sell  or 
buy  them ;  that  the  carriage  of  such  tickets 
by  independent  carriers  from  one  state  to* 
another  was  therefore  interstate  commerce; 
that  under  its  power  to  regulate  commerce 
among  the  several  states,  Congress — sub- 
ject te  the  limitations  imposed  by  tiie  Con- 
stitution  upon  the  powers  granted  by  it — 
has  plenary  authority  over  such  commerce^ 
and  may  prohibit  the  carriage  of  such  tidc- 
ets  from  state  to  state;  and  that  legislation 
to  that  end  and  of  that  character  is  not  in- 
consistent with  any  limitation  or  restriction 
imposed  by  the  Constitution  «pon  the  exer- 
cise of  the  powers  granted  to  Congress. 

Here,  there  was  no  carrying  of  lottery 
tickets  from  Kentunky  to  Ohio  by  an  inde- 
pendent carrier  engaged  in  the  transporta- 
tion, for  hire,  of  freight  and  packages  from 
one  state  to  another.  But  the  carrying  was 
by  an  individual  acting  in  pursuance  of  a 
conspiracy  between  himself  and  others  that 
had  f^r-  its  object  the  carrying  from  Ken- 
tucky to  Ohio  of  certain  papers  or  instru- 
ments representing  a  chance,  share,  or  in- 
terest in  or  depeiKlent  upon  the  event  of  a 
lottery,  thereafter  to  be  drawn,  which  of- 
fered prizes  dependent  upon  lot  or  chance. 
Those  who  were  parties  to  the  conspiracy 
were,  in  effect,  partners  in  committing  the 
crime  denounced  by  the  above  act  of  Con- 
gress;, and  the  act  of  one  of  the  parties  in 
execution  of  the  objects  of  such  conspiracy 
was  the  act  of  all  the  conspirators. 

The  judgment  therefore  should  be  af- 
firmed, unless  it  be  that  the  carrying  of  lot- 
tery tickets  from  one  state  to  another  by  an 
individual,  acting  in  co-operation  with  his  co- 
conspirators, is  not  interstate  "commerce.'' 
But  is  it  true  that  the  "commerce  among 
the  several  states,"  which  Congress  has  the 
power  to  regulate,  cannot  be  carried  on  by 
an  individual,  or  by  a  combination  of  indi- 
viduals? We  think  not.  In  Paul  v.  Vir- 
ginia, 8  Wall.  168,  183,  19  L.  ed.  357,  361, 
the  court,  referring  to  the  grant  to  Congress 
of  power  to  regulate  commerce  among  tiie 


charge  of  the  station  In  Newport.  Edgar  car- 
ried the  slips  from  Newport  to  Cincinnati,  and 
this  carriage  of  the  slips  constituted  the  al- 
leged overt  act  done  In  pursuance  of  a  conspir- 
acy iu  violation  of  the  act  of  Congress." 

188  V.  S. 
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«evera1  tftates,  said:     "T&e  language  of  the 
grant  makes  no  reference  to  the  instrumen- 

C884]talitie8  *hy  which  commerce  may  he  carried 
on;  it  18  general  and  includes  alike  com- 
merce hj  individuals,  partnerships,  associa- 
tions, aiid  corporations/'  In  Welton  v. 
Missouri,  91  U.  S.  275,  280,  23  L.  ed.  347, 
849,  it  was  said  that  the  power  to  regulate 
commerce  embraces  "all  the  instruments  by 
which  such  commerce  may  be  conducted." 
That  the  commerce  clause  of  the  Ck)nstitu- 
tioQ  embraces  alike  commerce  by  individu- 
als, partnerships,  associations,  and  corpora- 
tions was  recognized  in  Pensacola  Teleg,  Co. 
V,  Western  U,  Teleg.  Co.  96  U.  S.  1,  21,  24 
L.  ed.  708,  716.  And  in  Oloficester  Ferry 
Co.  V.  Pennsylvania,  114  U.  S.  196,  206,  29 
L.  ed.  158,  162,  1  Inters.  Ck>m.  Rep.  382,  386, 
5  Sup.  Ct.  Rep.  820,  828,  the  court  said  that 
commerce  among  the  states  ''includes  com- 
merce by  whomsoever  conducted,  whether  by 
individuals  or  by  corporations." 

In  Champion  v.  Ames  the  carrying  of  lot- 
tery tickets  happened  to  be  l^  an  incorpo- 
rated express  company.  But  if  it  had  been 
by  an  express  company  organized  as  a  part- 
nership or  joint-stock  company  the  result 
ol  the  decision  could  not  have  been  differ- 
ent. In  this  case,  if  the  carrying  had  been 
by  an  ordinary  express  wacon,  owned  by  a 
private  person,  but  employed  by  the  accused 
and  other  conspirators  to  carry  the  lottery 
papers  in  question  from  Kentucky  to  Ohio, 
surely  the  carrying  in  that  mode  would  be 
commerce  within  the  meaning  of  the  Con- 
stitution. It  cannot  be  any  less  commerce 
because  the  carrying  was  by  an  individual 
who,  in  conspiracy  or  co-operation  with 
others,  caused  the  carrying  to  be  done  in 
violation  of  the  act  of  Congress.  The 
learned  counsel  for  the  accused,  referring  to 
the  legislation  enacted  prior  to  1895,  which 
had  for  its  object  to  exclude  lottery  matter 
from  the  mails,  and  to  prohibit  the  impor- 
tation of  lottery  matter  from  abroad,  says: 
''In  189.5  the  act  now  in  question  was 
passed,  supplementing  the  provisions  of  the 
prior  acts  so  as  to  prohibit  the  act  of  caus- 
ing lottery  tickets  to  be  carried  and  lottery 
advertisements  to  be  transferred  from  one 
state  to  another  by  any  means  or  methods.** 
It  seems  to  me  that  the  evidence  made  a 
case  within  the  act  of  Congress,  and  that  no 
error  of  law  was  committed  by  the  trial 
court.  The  papers  carried  from  Kentucky 
to  Ohio  were  of  the  class  described  in  the 
act,  "any  paper,  certificate,  or  instrument 

(885]*purporting  to  be  or  represent  a  ticket, 
chance,  share,  or  interest  in  or  dependent 
upon  the  event  of  a  lottery,  so-called  gift 
concert,  or  similar  enterprise,  offering 
prizes  dependent  upon  lot  or  chance."  The 
paper  or  instrument  carried  from  Kentucky 
to  Ohio,  of  which  the  purchaser  had  a 
duplicate,  certainly  represented  to  all 
the  parties  concerned,  a  chance,  or  inter- 
est dependent  upon  an  event  of  a  lot- 
tery or  "similar  enterprise,"  offering  priz- 
es dependent  upon  a  lot  or  chance.  To 
hold  otherwise  is  to  stick  in  the  bark.  It 
informed  the  policy  gambler,  if  a  prize  was 
drawn,  that  the  person  who  held  the  dupli- 
188  V.  8. 


cate  was  entitled  to  the  prize,  and  it  was 
therefore  a  paper  the  carrying  of  which 
from  one  state  to  another  made  the  con- 
spirators causing  it  to  be  so  carried  guilty 
of  an  offense  under  the  act  of  Congress. 
The  reasoning  by  which  the  case  is  held  not 
to  be  embraced  by  the  act  of  Congress  is  too 
astute  and  technical  to  commend  itself  to 
my  judgment.  It  excludes  from  the  oper- 
ation of  the  act  a  case  which,  as  I  think,  is 
clearly  within  its  provisions. 


LOUISVILLE  &  JEFFERSONVILLE  FER- 
RY COMPANY,  Plff.  in  Err., 

V. 

COMMONWEALTH  OF  KENTUCKY, 
(See  &  C  Reporter's  ed.  885-^99.) 

Tawaiion-^of  corporate  franchise — inohid' 
ing  value  of  franchise  derived  from  other 
state — due  process  of  law. 

A  Kentucky  .corporation  operating  a  ferry 
across  the  Ohio  river  Is  deprived  of  Its  prop- 
erty without  due  process  of  law  by  the  ac- 
tion of  that  state  In  Including,  for  purposes 
of  taxation,  In  the  valuation  of  the  franchise 
derived  by  the  corporation  from  Kentucky, 
the  value  of  an  Indiana  franchise  for  a  ferry 
from  the  Indiana  to  the  Kentucky  shore, 
which  such  corporation  had  acquired. 

[No.  17.] 

Argued  January  17,  1902.  Ordered  for  re- 
argument  before  full  bench  March  10, 
1902.  Reargued  December  8,  9,  1902. 
Decided  February  2S,  190S. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Kentucky  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the 
Circuit  Court  of  Franklin  County  in  faA^or 
of  the  Commonwealth  in  an  action  to  re- 
cover a  tax  on  the  value  of  the  franchise  of 
a  corporation.     Reversed. 

See  same  case  below,  22  Ky.  L.  Rep.  446. 
57  S.  W.  624. 

The  facts  are  stated  in  the  opinion. 

Mr.  AlezAi&der  Pope  Humphrey  &r- 
^ed  the  cause  and  filed  a  brief  for  plaintiff 
m  error: 

Kentucky  has  never  attempted  to  provide 
for  the  granting  of  a  ferry  franchise  across 
the  Ohio  river,  except  from  Kentucky  to  a 
landing  in  the  state  upon  the  other  side  of 
the  river,  and  never  for  a  ferry  franchise 
from  such  state  to  Kentucky. 

Newport  V.  Taylor,  16  B.  Mon.  700; 
Reeves  v.  Little,  7  Bush,  470;  Conway  v. 
Taylor,  1  Black,  603,  17  L.  ed.  191. 

A  ferry  franchise  is  property. 

2  Washb.  Real.  Prop.  pp.  291,  292;  Stev- 
ens y.  Stevens,  3  Dana,  371;  Lippencott  v. 
Allander,  27  Iowa,  460,  1  Am.  Rep.  299;  1 
Scribner,  Dower,  189;  2  Scribner,  Dower 
(74)   699;  Conway  v.  Taylor,  1  Black,  632, 


Note. — On  taxation  of  corporate  franchises — 
see  note  to  Louisville  Tobacco  Warehouse  Co.  v. 
Com.   (Ky.)  57  L.  R.  A.  33. 
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17  L.  ed.  202;  3  Kent,  Com.  459;  Mahury  y. 
Louisville  d  </.  Ferry  Co.  9  C.  C.  A.  174,  18 
U.  S.  App.  542,  60  Fed.  649;  Bowman  v.  YFo- 
ihen,  2  McLean,  376,  Fed.  Cba.  No.  1J40; 
Bowman  v.  Wathen,  1  How.  189,  11  L.  ed. 
97. 

One  state  cannot  tax  real  property  situ- 
ated in  another  state. 

Cooiey,  Taxn.  2d  ed.  p.  55;  25  Am.  &  Eng. 
Enc.  Law,  p.   130. 

The  board  of  valuation  and  assessment 
was  bound  to  value  the  Indiana  franchise, 
and  deduct  it  from  the  value  of  the  capital 
stock. 

Henderson  Bridge  Co.  v.  Kentucky,  166 
U.  S.  151,  .41  L.  ed.  953,  17  Sup.  a.  Rep. 
532 ;  Adatns  Ewp.  Co,  v.  Kentucky,  166  U.  S. 
172,  41  L.  ed.  961,  17  Sup.  Ct.  Rep.  527. 

llie  tax  is  void  as  a  regulation  of  inter- 
•tate  commerce. 

Olouoeater  Ferry  Co,  v.  Pennsylvania,  114 
U.  S.  196,  29  L.  ed.  158,  1  Inters.  Com.  Rep. 
382,  5  Sup.  Ct  Rep.  826;  Philadelphia  d 
B.  Mail  8,  8,  Co.  v.  Pennsylvania,  122  U.  S. 
326,  30  L.  ed.  1200,  1  Inters.  Com.  Rep.  308, 
7  Sup.  Ct  Rep.  1118;  Covington  d  C. 
Bridge  Co.  v.  Kentucky,  154  U.  S.  204,  38 
L.  ed.  962,  4  Inters.  Com.  Rep.  649,  14  Sup. 
Ct  Rep.  1087;  Adams  Eap.  Co,  v.  Ohio,  166 
U.  S.  185,  41  L.  ed.  965,  17  Sup.  Ct.  Rep.  604. 

The  privilege  here  attempted  to  be  taxed 
is  one  derived  from  the  United  States,  and 
hence  is  not  taxable  by  the  state. 

Gibbons  v.  Ogden,  9  Wheat  1,  6  L.  ed.  23; 
Olouoester  Ferry  Co,  v.  Pennsylvania,  114 
U.  S.  196,  29  L.  ed.  158,  1  Inters.  Com.  Rep. 
382,  5  Sup.  Ct.  Rep.  826;  Covington  d  C, 
Bridge  Co,  v.  Kentucky,  154  U.  S.  204,  38 
L.  ed.  962,  4  Inters.  Com.  Rep.  649,  14  Sup. 
Ct  Rep.  1087 ;  Philadelphia  d  8.  Mail  8.  8. 
Co.  V.  Pennsylvania,  122  U.  S.  326,  30  L.  ed. 
1200,  1  Inters.  Com.  Rep.  308,  7  Sup.  Ct 
Rep.  1118;  Hall  v.  De  Cuir,  95  U.  S.  485,  24 
L.  ed.  547 ;  Moran  v.  New  Orleans,  112  U.  S. 
69,  28  L.  ed.  653,  5  Sup.  Ct.  Rep.  38;  Bar- 
man  v.  Chicago,  147  U.  S.  396,  37  L.  ed.  216, 
13  Sup.  Ct.  Rep.  306;  Louisville  d  N.  R,  Co. 
V.  Kentucky.  161  U.  S.  701,  40  L.  ed.  859,  16 
Sup.  Ct.  Rep.  714. 

hlr.  D.  W.  Sanders  argued  the  cause  and 
filed  a  brief  for  defendant  in  error: 

The  power  to  acquire  the  ownership  of  the 
ferry  privileges  in  Indiana  is  a  valuable 
franchise  granted  this  corporation,  and  it 
is  this  franchise  which  the  stete  undertakes 
to  tex,  and  not  the  franchise  to  be  a  corpo- 
ration.    This  the  state  may  do. 

Henderson  Bridge  Co.  v.  Kentucky,  166  U. 
S.  153,  41  L.  ed.  954,  17  Sup.  Ct  Rep.  532; 
yew  York  d  L.  E.  R.  Co.  v.  Pennsylvania, 
158  U.  S.  437,  39  L.  ed.  1045,  15  Sup.  Ct. 
Rep.  896;  Adams  Eap,  Co,  v.  O^to,  166  U. 
S.  221,  41  L.  ed.  977,  17  Sup.  Ct.  Rep.  604. 

The  levy  of  this  tax  upon  the  franchises 
of  the  corporation  does  not  conflict  with  the 
14th  Amendment  to  the  Constitution  of  the 
United  States. 

Hagar  y.  RecXamation  Dist.  No,  108,  111 
U.  S.  710,  28  L.  ed.  572,  4  Sup.  Ct  Rep.  663 ; 
Fvn  Silver  Min,  Co,  v.  New  York,  143  U. 
614 


S.  312,  36  L.  ed.  167,  4  Inters.  Com.  Rep.  57» 
12  Sup.  Ct  Rep.  403. 

Mr.  Justice  Harlaa  delivered  the  opinion 
of  the  court: 

This  action  was  brought  against  the 
Louisville  ft  Jeffersonville  Ferry  Company,, 
a  corporation  of  Kentucky,  to  recover  cer- 
tein  taxes  alleged  to  be  due  that  common- 
wealth in  virtue  of  the  valuation  and  assess- 
ment by  the  stete  board  of  valuation  and 
assessment  oi  the  corporate  franchise  of  tho 
defendant  company  for  the  year  1894. 

Some  of  the  provisions  of  the  Revised 
Statutes  of  Kentucky  under  which  that 
board  proceeded  are  given  in  the  margin.f 

t"|4077.  Everj  railway  company,  I  ',  and 
every  other  like  company,  corporation,  or  associa- 
tion, also  every  other  corporation,  company,  or 
association  having  or  exercising  any  special  or 
exclusive  privilege  or  franchise  not  allowed  by 
law  to  natural  persons,  or  performing  any  pub- 
lic service,  shall.  In  addition  to  the  other  taxea 
Imposed  on  It  by  law,  annnnlly  pay  a  tax  on  It* 
franchise  to  the  state,  and  a  local  tax  thereon 
to  the  coanty.  Incorporated  city,  town,  and  tax- 
ing district  where  Its  franchise  may  be  exer- 
cised. The  auditor,  treasurer  and  secretary  of 
state  ai«  hereby  constituted  a  board  of  valua- 
tion and  assessment  for  fixing  the  value  of  said 
franchise,  except  as  to  turnpike  companies,, 
which  at«  provided  for  In  i  4005  of  this  article,, 
the  place  or  places  where  such  local  taxes  are- 
to  t>e  paid  by  other  corporations  on  their  fran- 
chise, and  how  apportioned,  where  more  than 
one  Jurisdiction  Is  entitled  to  a  share  of  such, 
tax,  shall  be  determined  by  the  board  of  valua- 
tion and  assessment  and  for  the  discbarge  of 
such  other  duties  as  may  be  Imposed  on  them 
by  this  act  The  aadltor  ahall  be  chairman  of 
said  board,  and  ahall  convene  the  same  from 
time  to  time,  as  the  business  of  the  board  mar 
require. 

'*i4078.  In  order  to  determine  the  value  of 
the  franchises  mentioned  In  the  next  precedlng^ 
section,  the  corporations,  companies,  and  asso- 
ciations mentioned  In  the  next  preceding  sec- 
tion, except  banks  and  trust  conuinnles  whos» 
statements  shall  be  flied  as  hereinafter  required 
by  i  4092  of  this  article,  shall  annually*  be- 
tween the  ISth  day  of  September  and  the  1st 
day  of  October,  make  and  deliver  to  the  auditor 
of  public  accounts  of  this  state  a  statement,, 
verified    by    Its    president    cashier,    secretary* 
treasurer,   manager,   or  other   chief  ofllcer  or 
agent.  In  such  form  as  the  auditor  may  pre- 
scribe, showing  followfng  facts,  viz.:  The  name-  . 
and  principal  place  of  business  of  the  corpora- 
tion, company,  or  association :  the  kind  of  busi- 
ness engaged  In;  the  amount  of  capital  stock, 
preferred  and  common :  the  number  of  sbarea^ 
of  each :  the  amount  of  stock  paid  up :  the  par 
and  real   value  thereof;   the  highest  price  at 
wblqb  such  stock  was  sold  at  a  bona  fide  sale- 
within  twelve  months  next  before  the  15th  day 
of  September  of  the  year  In  which  the  state- 
ment is  required  to  t>e  made :  the  amount  of  sur<^ 
plus  fund  and  undivided  profits,  and  the  value 
of  all  other  assets ;  the  total  amount  of  Indebt- 
edness as  principal ;  the  amount  of  gross  or  net 
earnings*  or  Income,   Including  Interest  on   In- 
vestments  and  Incomes  from  all  other  source* 
for  twelve  months  next  preceding  the  15th  dax 
of  Septemt>er  of  the  year  in  which  the  state 
ment  Is  required ;  the  amount  and  kind  of  tan- 
gible property  In  this  state,  and  where  situated* 
assessed,  or  liable  to  assessment  In  this  state, 
and  the  fair  cash  value  thereof ,  estimsted  at 
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[887]  *The  company  filed  an  answer,  which  upon 
demurrer  was  adjudged  to  be  insufficient. 
The  defendant  declining  to  answer  further, 
judgment  was  rendered  for  the  common- 
wealth. That  judgment  was  affirmed  by  the 
court  of  appeals  of  Kentucky,  and  the  case 
is  here  upon  writ  of  error  sued  out  by  the 
ferry  company.  The  ground  of  our  juris; 
[888] diction  is  *that  the  company  claims  that,  by 
the  judgment  of  the  highest  court  of  Ken- 
tucky, affirming  the  ju^^ent  of  the  court 
of  original  jurisdiction,  it  has  been  denied 
rights  belonging  to  it  under  the  Constitu- 
tion of  the  United  States. 

The  facts  admitted  by  the  demurrer  to  the 
answer  and  therefore,  for  the  purposes  of 
the  present  hearing,  to  be  taken  as  true, 
are  substantially  as  follows: 

By  an  act  of  the  general  assembly  of  Ken- 
tucky, approved  March  the  16th,  1869,  the 
Louisville  &  Jeffersonville  Feriy  Company 
was  created  a  corporation,  with  power  to 
carry  on  the  business  of  ferrying  freight, 
passengers,  and  vehicles  over  the  Ohio  river, 
and  to  purchase  ferryboats,  wharves,  and 
ferry  franchises  for  any  ferry  or  ferries  be- 
tween Louisville,  Kentucky,  and  Jefferson- 
ville, Indiana ;  and  upon  the  purchase  .of 
such  franchises  to  have  the  right  to  carry 
on  and  conduct  a  ferry  or  ferries  between 
those  cities.  It  was  also  authorized  to  ac- 
cept boats,  franchises,  wharves,  and  other 
property  in  payment  of  stock  subscribed 
and  at  such  prices  as  might  be  agreed  on. 

In  the  year  of  1802,  William  Henry  Har- 
rison, then  governor  and  commander-in-chief 
of  the  Indiana  territory,  granted  to  Mars- 
den  Q.  Clark  a  license  for  a  ferry  at  Jeffer- 
sonville, Indiana,  for  the  transportation  of 
passengers,  carriages,  horses,  and  cattle 
across  the  Ohio  river  at  that  place. 

In  the  same  year  Governor  Harrison 
granted  to  one  Joseph  Bowman  a  license  to 
keep  a  ferry  from  the  landing  near  the 
. spring  in  the  town  of  Jeffersonville  across 
the  Ohio  river  to  the  public  road  at  thje 
mouth  of  Bear  Grass  creek  in  Kentucky. 

In  1820  George  White,  by  an  act  of  the 
Indiana  legislature,  was  authorized*  to  keep 
a  ferry  in  the  town  of  Jeffersonville,  and  to 
ferry  off  and  from  any  portion  of  the  public 


ground  or  commons  in  that  town  lying  upon 
or  bordering  upon  the  Ohio  river  across 
that  river  to  the  opposite  shpre  or  mouth  of 
Bear  Grass  creek, — ^that  creek  bein^  then  as 
well  as  now  within  the  corporate  limits  of 
Louisville  and  near  the  point  at  which  the 
defendant  company  now  lands  ite  ferryboate 
in  Kentucky. 

These  three  ferry  franchises,  about  the 
year  1837,  vested  in  A.  Wathen,  Charles 
Strader,  John  Shallcross,  and  James 
*Thompsons  and  in  1865  came  to  be  owned  [380] 
by  John  Shallcross,  Moses  Brown,  Hiram 
Mayberry,  James  Wathen,  A.  Wathen, 
Charles  Woolfolk  &  Co.,  J.  B.  Smith,  W.  C. 
Hite,  E.  S.  Hoffman,  P.  Varble,  and  Daniel 
Park.  During  all  the  intervening  years  fer- 
ries had  been  mainteined. 

In  1865  the  persons  then  owning  the  ferry 
organized  as  a  partnership  for  the  purpose 
of  operating  it,  and  in  tnat  capacity  con- 
tinued to  operate  it  until  the  Louisville  & 
Jeffersonville  Ferry  Company  was  incorpo- 
rated, as  above  steted.  Under  ite  act  of  in- 
corporation the  company  procured  to  be 
conveyed  to  itself  the  above-mentioned  ferry 
franchises  with  the  boate  then  owned  by  the 
partnership,  and  issued  therefor  ite  fully 
paid  capitel  stock  for  $200,000.  The  boate 
and  personal  property  so  acquired  were  not 
of  great  value, — the  principal  value  being 
in  the  franchises  acquirea  as  above  set 
forth. 

In  1887  the  defendant  company  made  a 
contract  with  the  sinking  fund  commission- 
ers of  the  city  of  Louisville,  a  corporation 
having  charge  of  certein  fiscal  affairs  of 
that  city,  under  which  the  defendant  leased 
the  ferry  privileges  in  Louisville,  agreeing 
to  pay  therefor  ^00  a  year  and  a  wharfage 
fee  annually  of  $400.  That  contract  by  its 
terms  expired  January  the  1st,  1902. 

The  defendant  company  stetes  in  ite  an- 
swer "that  the  only  rerry  franchises  owned 
by  it  are  those  above  mentioned,  which  were 
granted  by  the  authorities  of  the  stete  of 
Indiana." 

All  tanp^ble  property  of  the  defendant 
company  in  Kentucky  was  assessed  in  the 
fall  of  1893  for  the  stete  tax  for  the  year 
1894,  and  that  tex  was  paid.    The  property 


the  price  It  would  bring  at  a  fair  voluntary 
stle:  and  such  other  facts  as  the  auditor  maj 
require 

"14079.  Where  the  line  or  lines  of  any  such 
eorporation,  company,  or  association  extend  l>e- 
yond  the  limits  of  the  state  or  county,  the  state- 
ment shall,  In  addition  to  the  other  facts  here- 
inbefore required,  show  the  length  of  the  entire 
lines  operated,  owned,  leased,  or  controlled  in 
this  state,  and  in  each  county,  incorporated 
city,  town,  or  taxing  district,  and  the  entire 
line  operated,  controlled,  leased,  or  owned  else- 
where. If  the  corporation,  company,  or  asso- 
ciation be  organised  under  the  laws  of  any 
other  state  or  government,  or  organized  and  In- 
corporated in  this  state,  but  operating  and  con- 
ducting its  business  In  other  states  as  well  as 
In  this  state,  the  statement  shall  show  the  fol- 
kHTlng  facts.  In  addition  to  the  facts,  hereinbe- 
fore required :  The  gross  and  net  income  or 
earnings  received  in  this  state  and  out  of  this 
state,  on  business  done  in  this  state,  and  the 
entire  gross  receipts  of  the  corporation,  com- 
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pany,  or  association  In  this  state  and  elsewhere 
during  the  twelve  months  next  before  the  15th 
day  of  September  of  the  year  in  which  the  as- 
sessment is  required  to  be  made.  In  cases 
where  any  of  the  facts  above  required  are  Im- 
possible to  be  answered  correctly,  or  will  not 
afford  any  valuable  information  in  determining 
the  value  of  the  franchises  to  be  taxed,  the  said 
t>oard  may  excuse  the  officer  from  answering 
such  questions:  Prov1d§d,  That  said  board., 
from  said  statement,  and  from  such  other  evi- 
dence as  It  may  have.  If  such  corporation,  com- 
pany, or  association  be  organized  under  the 
laws  of  this  state,  shall  fix  the  value  of  the 
capital  stock  of  the  corporation,  company,  or 
association,  as  provided  to  the  next  succeeding 
section,  and  from  the  amount  thus  tlxed  shall 
deduct  the  assessed  value  of  ail  tangible  prop- 
erty assessed  in  this  state,  or  In  the  counties- 
where  situated.  The  remainder  thus  found 
shall  be  the  value  of  Its  corporate  franchise 
subject  to  taxation  as  aforesaid." 
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■o  assessed  consisted  of  all  the*  company's 
boats  and  other  personal  property,  it  hav- 
ing no  real  estate  in  Kentucky.  For  the 
same  year  all  real  estate  owned  by  the  de- 
fendant in  Indiana  was  assessed  by  the  au- 
thorities of  that  state,  and  the  tax  thereon 
paid. 

The  company  had  no  intangible  property 
except  the  franchise  heretofore  described. 

"The  board  of  valuation  and  assessment 
ascertained  what  had  been  the  net  earnings 
of  the  defendant  up  to  September  16th, 
1803,  for  the  year  preceding  that  date.  It 
then  capitalized  said  net  earnings  at  6  per 
cent, — tnat  is,  to  have  been  such  an  amount 
(800]  *as  at  6  per  cent  would  produce  the  sum  of 
$121,050.  From  this  the  board  deducted 
$54,164,  being  the  assessed  value  of  the  de- 
fendant's property  in  Kentucky  and  Indi- 
ana, leaving  the  sum  of  $66,886  as  the  value 
of  defendant's  franchise." 

The  boats  owned  by  the  defendant  com- 
pany when  this  action  was  brought,  and  also 
those  owned  by  it  in  1893,  "were  regularly 
enrolled,  under  the  laws  of  the  united 
States,  at  the  port  of  Louisville,  and  were 
assessed,  as  above  stated,  bv  the  sheriff  of 
Jefferson  county,  in  the  fall  of  that  year, 
and  the  tax  paid  upon  them  in  the  year 
1894." 

The  defendant  brought  "before  the  board 
of  valuation  and  assessment,  before  that 
board  \m(}  made  its  assessment  final,  the 
fact  tliat  its  whole  capital  stodc  had  been 
issued  in  consideration  of  the  transfer  of 
the  said  ferry  franchises  granted  by  the 
state  of  Indiana  and  attendant  property, 
and  showed  that  all  its  property  had  been 
assessed  as  above  explained,  and  protested 
against  any  assessment  being  made  upon  its 
franchises  as  being  beyond  the  jurisdiction 
of  the  said  board  and  outside  of  the  terri- 
torial jurisdiction  of  the  state  of  Kentucky, 
and  not  taxable  in  Kentucky;  and  it  pro- 
tested against  the  said  board  making  any 
valuation  whatever  of  its  capital  stodc  be- 
cause all  of  its  property  had  been  once  as- 
sessed, and  any  valuation  made  upon  its 
capital  stock  would  include  alone  these 
franchises  and  profits  resulting  to  the  de- 
fendant from  engaging  in  interstate  com- 
merce; and  the  defendant  further  requested 
the  said  board,  if  it  should  insist  upon  mak- 
ing a  valuation  upon  its  capital  stock,  to 
-deduct  tlierefrom  the  value  of  these  fran- 
chises. The  said  board  refused  to  enter  into 
Ihe  Question  of  the  valuation  of  the  said 
-francnise  granted  by  the  state  of  Indiana,  as 
aforesaid,  and  owned  and  operated  by  this 
•defendant,  and  refused  to  regard  the  fact 
that  the  profits  which  were  earned  by  this 
•defendant  came  from  interstate  commerce." 

Substantially  the  whole  revenue  of  the 
-defendant  company  is  derived  from  inter- 
state commerce,  and  its  net  returns,  upon 
which  the  above  capitalization  was  made, 
represent  its  gains  from  interstate  com- 
merce'; that  is,  from  the  carriage  of  persons 
and  property  between  the  states  of  Indiana 
and  Kentucky.  Such  was  the  case  pre- 
sented by  the  answer. 

The  ferry  company  insists  that  the  judg- 


ment  of  the  court  of  appeals  of  Kentucky, 
affirming  the  judgment  of  the  court  of  orig* 
inal  jurisdiction  (which  sustainc^i  Uie  ac- 
tion of  the  state  board  of  valuation  and  aa- 
sessment),  had  the  effect  to  deny  rights  be- 
lon^ng  to  it  under  the  Constitution  of  the 
United  States. 

It  is  appropriate  here  to  state  the  grounds 
upon  which  the  court  of  appeals  of  Ken- 
tucky proceeded.  That  court  said:  "The 
judgments  from  which  the  appeals  are  pros- 
ecuted are  for  the  franchise  tax  for  Uie 
years  of  1894,  1895,  1896,  1897,  and  1898. 
The  appellant  is  a  corporation  organized 
under  a  special  act  of  the  l^islature  passed 
in  1869.  It  purchased  a  ferry  frandiise, 
which  had  been  originally  panted  by  the 
territorial  authorities  of  Indiana,  whidi  au- 
thorized the  original  grantee  to  conduct  a 
feny  business  across  the  Ohio  river  from 
Indiana  to  Kentuckv.  By  regular  devolu- 
tion of  title,  through  descents  and  convey- 
ances, appellant  owns  the  rights  thus  grant- 
ed. The  franchise  thus  acquired  authorizes 
the  appellant  to  transport  persons  and  prop- 
erty from  Jeffersonvifle,  Indiana,  to  Louis- 
ville, Kentucky.  There  was  vested  in  the 
sinking  fund  commissioners  of  tiie  city  of 
tx>uisville  title  to  the  ferry  rights  along 
the  Ohio  river  within  the  boundaries  of  that 
city,  and  by  an  agreement  with  them  the  ap- 
pellant became  the  owner  of  it.  The  appel- 
lant owned  certain  ferry  boats  whidi  are 
enrolled  at  the  port  of  Louisville.  It  owned 
certain  real  estate  in  the  state  of  Indiana. 
It  has  paid  its  taxes  upon  its  real  property 
in  Indiana  and  upon  its  personal  property 
in  this  state.  It  has  paid  its  taxes  only 
upon  its  tangible  property.  It  appears  to 
have  no  income  except  the  revenue  derived 
from  carrying  persons  and  property  from 
one  side  of  the  river  to  the  other.  The 
*board  of  valuation  and  assessment  fixed  the  [392] 
value  of  the  franchise  for  the  corporation 
as  if  it  conducted  all  of  its  business  in  the 
territorial  limits  of  the  state  of  Kentucky, 
not  deducting  anything  from  that  value  on 
account  of  Uie  fact  that  it  exercised  the 
privilege  of  conve^ng  passengers  from  Jef- 
jfersonville  to  Louisville  by  reason  of  its  ac- 
quisition of  privileges  which  were  originally 
granted  under  the  laws  of  that  state.  .  .  . 
The  appellant  is  a  Kentucky  corporation. 
The  board  of  valuation  and  assessment  did 
not  attempt  to  assess  or  tax  its  revenues 
coming  from  the  exercise  of  its  franchise  in 
the  transportation  of  persons  and  property 
over  the  Ohio  river;  but  under  certain  sec- 
tions of  the  Kentucky  statutes  it  assessed 
the  value  of  appellant's  franchise,  which  is 
its  intangible  property.  The  board  did  not 
assess  or  attempt  to  assess  the  property, 
either  tangible  or  intangible,  whidi  it 
owned  in  the  state  of  Indiana." 

A^n:  "By  virtue  of  its  corporate  au- 
thority the  appellant  acquired  ferryboats, 
the  ferry  rights,  within  the  city  of  Louis- 
ville, which  included  the  right  to  transport 
persons  and  property  from  Kentucky  to  In- 
diana over  the  Ohio  river,  and  the  necessary 
use.  of  its  wharf  to  carry  on  that  business. 
It  also  by  contract  (whidi  its  charter  seems 
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to  have  authorized  it  to  do)  acquired  wharf 
privileges  on  the  Indiana  side,  and  also  the 
right  which  had  been  previously  granted  by 
Indiana  to  transport  persons  and  property 
from  Indiana  to  Kentucky  over  the  Ohio 
river.  It  also  owns  a  park  in  Indiana. 
The  property  thus  acquired  constituted  all 
of  its  propertv,  tangible  and  intangible,  in 
Kentudcy  and  Indiana.  Having  &ub  ac- 
quired the  foregoing  property,  and  having 
profitably  used  it,  its  corporate  franchise 
presumaoly  became  of  the  value  fixed  by  the 
board  of  valuation  and  assessment.  If  the 
franchise  of  the  appellant  became  valuable 
by  the  acquisition  of  tangible  or  intangible 
property,  or  both,  the  enect  is  exactly  the 
same,  whether  it  is  acquired  in  Indiana  or 
in  Kentucky,  or  both.  It  is  not  the  tangible 
or  intangible  property  in  Indiana  which  tiie 
appellant  acquired  by  purchase  which  is 
sought  to  be  taxed,  but  the  value  of  its  fran- 
chise which  has  been  created  in  and  now  ex- 
1808] ists  in  Kentuckv.  .  .  .  *There  is  no 
doubt  but  what  the  businens  which  the  ap- 
pellant carries  on  may  be  properly  desi^ 
nated  as  interstate  commerce,  and  that  it 
ia  a  subject  of  national  character,  Congress 
having  the  authority  and  the  power  under 
the  Constitution  to  regulate  it.  The  state 
of  Kentucky  is  not  attempting  to  impose  a 
tax  upon  receiving  and  handling  persons 
and  property,  but  is  simply  attempting  to 
collect  a  franchise  tax  on  the  corporation 
created  by  law.  As  authorized  by  the  laws 
and  Constitution,  the  state  is  entitled  to  im- 
pose a  tax  upon  its  tangible  property. 
.  .  .  The  appellant  is  domiciled  in  Ken- 
tucky, and  the  property  sought  to  be  taxed 
has  its  situs  in  Kentudcy,  and,  as  we  have 
said,  there  is  no  attempt  to  tax  the  appel- 
lant's business  income,  or  revenue,  but  its 
income  is  alone  considered  in  fixing  the 
value  of  its  franchise." 

It  thus  appears  from  the  admitted  facts, 
and  from  the  opinion  of  the  court  below, 
that  the  state  board,  in  its  valuation  and 
assessment  of  the  franchise  derived  by  that 
company  from  Kentucky,  included  the  value 
of  the  franchise  obtained  from  Indiana  for 
a  ferry  from  its  shore  to  the  Kentudcy 
shore.  In  short,  as  stated  by  the  court  of 
appeals,  the  value  of  the  franchise  of  the 
ferry  company  was  fixed  "as  if  it  conducted 
all  of  its  business  in  the  territorial  limits 
of  the  state  of  Kentucky,"  making  no  deduc- 
tion for  the  value  of  the  franchise  obtained 
from  Indiana. 

The  boundary  of  Kentucky  extends  only 
to  low-water  iftark  on  the  western  and 
northwestern  banks  of  the  Ohio  river.  Hen- 
deraan  Bridge  Oo,  v.  Henderson,  173  U.  S. 
592,  609-613,  43  L.  ed.  823,  82^831,  19  Sup. 
Ct.  Rep.  553,  and  authorities  there  cited. 
3n  that  case  it  was  said  that,  although  the 
jurisdiction  of  that  commonwealth  for  all 
the  purposes  for  which  any  state  possesses 
jurisdiction  within  its  territorial  limits  was 
coextensive  with  its  established  boundaries, 
that  jurisdiction  was  attended  by  the  funda- 
mental condition  that  it  must  not  be  exerted 
so  as  to  intrench  upon  the  authority  of  the 


rights  secured  or  protected  by  the  national 
Constitution. 

So  that  the  authority  of  the  ferry  com- 
pany, derived  from  ^Kentucky,  to  transport[8041 
persona,  freight,  and  property  across  the 
Ohio  river  from  Kentucky  did  not  invest  it 
with  authority  to  establish  and  maintain  a 
ferry  from  the  Indiana  shore  to  the  Ken- 
tucl^  shore.  That  is  admitted  by  the  coun- 
sel for  Kentucky.  Indeed,  in  Netoport  v. 
Taylor,  16  B.  Mon.  699,  786,  the  court  of 
appeals  of  Kentudcy  said  that  "Kentucky 
has  never  claimed  the  exdusive  right  of  fer- 
riage across  the  Ohio  river  except  from  this 
shore,  and  while  she  has  interdicted  the  es- 
tablishment of  ferries  from  this  side,  with- 
in a  certain  distance  of  an  established  ferry 
on  this  side,  she  has  constantly  recognized 
the  right  of  the  authorities  on  the  other 
side  to  establish  ferries  from  that  side, 
without  regard  to  the  interdict."  The  same 
thought  was  expressed  in  Beeves  v.  Little^ 
7  Biwh,  470.  The  case  of  Vewport  v.  Tay» 
lor  was  brought  to  this  court,  and  the  judg- 
ment of  the  court  of  appeals  of  Kentucky 
was  affirmed.  Conxoay  v.  Taylor,  1  Black, 
603,  631,  17  L.  ed.  191,  202.  Referring  to 
the  ferry  franchise  sranted  by  Kentucky, 
this  court  there  said:  "The  franchise  is 
confined  to  the  transit  from  the  shore  of  the 
state.  The  same  rights  which  she  daima 
for  herself  she  concedes  to  others.  She  has 
thrown  no  obstade  in  the  way  of  the  tran- 
sit from  the  states  Ijring  upon  the  other  side 
of  the  Ohio  and  Mississippi.  She  has  left 
that  to  be  wholly  reffulated  by  their  ferry 
laws.  We  have  heard  of  no  hostile  legisla- 
tion, and  of  no  complaints,  by  any  of  those 
states.  It  was  shown  in  the  argument  at 
bar  that  similar  laws  exist  in  most,  if  not 
all,  the  states  bordcfring  upon  those  streams. 
They  exist  in  other  states  of  the  Union 
bounded  by  navisable  waters." 

It  must  therefore  be  assumed  that  the 
franchise  granted  by  Indiana  to  maintain 
the  ferry  from  the  Indiana  shore  is  wholly 
distinct  from  the  franchise  obtained  from 
Kentudcy  to  maintain  the  ferry  from  the 
Kentucky  shore,  although  the  enjoyment  of 
both  are  essential  to  a  complete  ferry  right 
for  the  transportation  of  persons  and  prop- 
erty across  the  river  both  ways.  And  each 
franchise  is  property  entitled  to  the  protec- 
tion of  the  law.  Kent  says  that  the  priv- 
ilege of  establishing  a  ferry  and  taking  tolls 
for  the  use  of  the  same  is  a  franchise,  and 
that  "an  estate  in  such  a  franchise,  and  an 
estate  in  land,  rest  upon  tiiesame*principle,[306). 
being  equally  grants  of  a  right  or  privilege 
for  an  adequate  consideration."  3  Kent, 
Com.  458,  459.  In  his  Treatise  on  the 
American  Law  of  Real  Property,  Washburn 
says  that  the  right  granted  by  the  legisla- 
ture, as  representing  the  sovereign  power, 
to  carry  passengers  across  streams,  or  bod- 
ies of  water,  or  the  arms  of  the  sea,  from 
one  point  to  another,  for  compensation,  is 
to  be  deemed  a  franchise,  and  belongs  to  the 
class  of  estates  called  incorporeal  hereditar 
ments.  2  Washb.  6th  ed.  fi§  1212,  1216. 
See  also  1  Cooley's  Bl.  Com.  bk.  2,  pp.  21, 


national    government,   or    to    impair   any '  36.    In  Conway  v.  Taylor,  1  Black,  632,  17 
188  V.  8.        U.  S..  Book  47.  33  ftlT 


895-897 


SuPBKMS  Court  of  the  United  States. 


Oct.  H&BMr 


L.  ed.  202,  this  court  approved  of  Kent's 
view,  and  said:  "A  ferry  franchise  is  as 
much  property  as  a  rent  or  any  other  incor- 
poreal hereditament,  or  chattels,  or  realty. 
It  is  clothed  with  the  same  sanctity  and  en 
titled  to  the  same  protection  as  other  prop- 
erty." In  Kentucky  the  right  of  the  widow 
to  have  doAver  assigned  to  her  in  a  ferry  has 
been  recognized.  Stevens  ▼.  Sievene,  3 
Dana,  371. 

As,  then,  the  privilege  of  maintaining  the 
ferry  in  question  from  the  Indiana  shore  to 
the  Kentucky  shore  is  a  franchise  derived 
from  Indiana,  and  as  that  franchise  is  a 
valuable  right  of  property,  is  it  within  the 
power  of  Kentucky  to  tax  it  directly  or  in- 
directly? It  is  said  that  the  Indiana  fran- 
chise has  not  been  taxed,  but  only  the  fran- 
chise derived  from  Kentucky;  that  the  tax 
is  none  the  less  a  tax  on  the  Kentucky  fran- 
chise, because  of  the  value  of  that  franchise 
being  increased  by  the  acquisition  by  the 
Kentucky  corporation  of  the  franchise 
granted  by  Indiana.  This  view  sacrifices 
substance  to  form.  If  the  board  of  valua- 
tion and  assessment,  for  purposes  of  taxa- 
tion, had  separately  valued  and  assessed  at 
a  given  sum  the  franchise  derived  by  the 
ferry  company  from  Kentucky,  and  had  sep- 
arately valued  and  assessed  at  another 
fiven  sum  the  franchise  obtained  from  In- 
iana,  the  result  would  have  been  the  same 
as  if  it  had  assessed,  as  it  did  assess,  the 
Kentucky  franchise  as  a  unit  upon  the 
basis  of  its  value  as  enlarged  or  increased 
by  the  acquisition  of  the  Indiana  franchise. 
*The  learned  counsel  for  Kentudcy  says 
that  it  is  the  value  of  the  company's  fran- 
chise contained  "in  its  charter"  which  is 
the  subject  of  taxation.  But  the  franchise 
obtained  from  Indiana  is  not  in  the  com- 
[806]  pany's  charter  ^nted  by  Kentucky.  *It  is 
contained  only  in  the  act  of  the  legislature 
of  Indiana.  The  Indiana  franchise  was  not 
carried  into  the  charter  of  the  Kentucky 
corporation  by  reason  of  that  corporation 
having  the  authority  to  purchase  it.  Its 
existence  and  validity  depend  entirely  upon 
the  laws  of  Indiana. 

Counsel  further  say  that  Kentucky  does 
not  impose  a  tax  upon  the  company's  priv- 
ilege, as  such,  ffranted  by  the  state  ox  In- 
diana. If  it  haa  done  so  the  tax  so  imposed 
would  not  have  been  defended  as  valid. 
Yet  by  her  statute,  under  which  the  board 
of  valuation  and  assessment  proceeded,  Ken- 
tucky has  accomplished  that  result  by  in- 
cluding for  purposes  6f  taxation,  in  the  val- 
uation of  the  franchise  granted  by  it,  the 
ralue  .of  the  franchise  granted  by  Indiana, 
and  then  taxing  the  franchise  of  the  Ken- 
tucky corporation  upon  the  basis  of  the  ag- 
gregate valu^  of  both  franchises.  Although 
now  owned  bv  one  corporation,  these  are 
separate  francnises. 

There  is,  in  our  judgment,  no  escape  from 
the  conclusion  that  Kentucky  thus  asserts 
its  authority  to  tax  a  property  right,  an  in- 
corporeal hereditament,  which  has  its  situs 
in  Indiana.  While  the  mode,  form,  and  ex- 
tent of  taxation  are,  speaking  generally, 
limited  only  by  the  wisdom  of  the  legisla- 
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ture,  that  power  is  limited  by  a  principle 
inhering  in  the  very  nature  of  constitutional 
government,  namelv,  that  the  taxation  im- 
posed must  have  relation  to  a  subject  withi]» 
the  jurisdiction  of  the  taxing  government. 
Hence,  this  court,  speaking  by  C%ief  Justice- 
^Iarshall,  in  Al*Culloch  v.  Maryland,  4 
Wheat.  316,  429,  4  L.  ed.  579,  607,  said  that,, 
while  all  subjects  over  which  the  sovereign 
power  of  a  state  extends  are  objects  of  tiur- 
ation,  "those  over  which  it  does  not  extend 
are,  upon  the  soundest  principles,  exempt, 
from  taxation."  That  proposition,  he  said, 
ooidd  almost  be  pronouncea  self-evident.  It 
was  therefore  held  in  Haya  v.  Pacific  Mail 
8.  8.  Co.  17  How.  596,  599,  15  L.  ed.  254, 
255,  that  certain  steamers  engaged  in  in- 
terstate commerce  were  not  subject  to  taxa- 
tion in  a  state  where  they  might  be  tempo- 
rarily when  prosecuting  their  business,  but 
were  taxable  at  their  home  port,  which  was 
their  situs,  and  where  they  belonged,  the 
court  saying:  ''We  are  satisfied  &at  the 
state  of  California  had  no  jurisdiction  over 
these  vessels  for  the  purpose  of  taxation; 
they  were  not,  properly,  ^abiding  within  its  [397] 
limits,  so  as  to  become  incorporated  with 
the  other  personal  property  of  the  state; 
they  were  tnere  but  temporarily,  engaged  in 
lawful  trade  and  commerce,  with  their  situs 
at  the  home  port,  where  the  vessels  be- 
longed, and  wnere  the  owners  were  liable 
to  De  taxed  for  the  capital  invested,  and 
where  the  taxes  had  been  paid;"  in  8t. 
Louia  V.  Wiggine  Ferry  Co.  11  Wall.  423,. 
429,  431,  20  L  ed.  192,  194,  195,  that  cer- 
tain ferry  boats  belonging  to  an  lUinoia 
corporation  and  plying  between  East  St. 
Louis,  Illinois,  ana  St.  Louis,  Missouri,  werfr 
not  taxable  in  the  latter  state,  but  at  their 
home  port  in  the  former  state,  the  court 
saying  that  a  tax  was  void  when  there  waa 
no  jurisdiction  as  to  the  property  taxed; 
in  Morgan  v.  Parham,  16  Wall.  471,  476,  21 
L.  ed.  303,  304,  that  a  vessel  engaged  in  in- 
terstate commerce,  and  being  from  time  ta 
time  in-  Mobilo  while  prosecuting  its  busi- 
ness, was  not  taxable  in  Alabama,  but  wa» 
taxable  in  New  York«  where  it  was  owned 
and  registered,  the  court  saying  that,  in  its 
opinion,  "the  state  of  Alabama  had  no  ju- 
risdiction over  this  vessel  for  the  purpose  of 
taxation,  for  the  reason  that  it  had  not  be- 
come incorporated  into  the  personal  prop- 
erty of  the  state,  but  was  there  temporarily 
only,  and  that  it  was  engaged  in  lawful 
commerce  between  the  states,  with  its  situa 
at  the  home  port  Of  New  York,  where  it  be- 
lonf^,  and  where  its  owner  ivas  liable  to  he 
taxed  for  its  value;"  and  in  Qloucesier 
Ferry  Co.  v,  Pennsylvania,  114  U.  S.  196, 
206,  29  L.  ed.  158,  163,  1  Inters.  Com.  Rep. 
380,  5  Sup.  Ct.  Rep.  829,  that  ''the  proper^ 
of  [foreign]  corporations  engaged  in  foreign 
or  interstate  commerce,  as  well  as  the  prop- 
erty of  corporations  engaged  in  other  ousi- 
nesa,  is  subject  to  state  taxation,  provided 
always  it  be  within  the  jurisdiction  of  the 
state."  In  Cooley  on  Taxation,  the  author, 
while  conceding  that  the  legislative  power 
extends  over  everything,  whether  it  be  per- 
son,  property,   possession,   franchise,   privi- 
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lege,  occupation,  or  right,  says  that  "per- 
sons  and  property  not  within  the  territorial 
limits  of  a  state  cannot  be  taxed  by  it;** 
and  that  "a  state  can  no  more  subject  to  itf> 
power  a  single  person  or  a  single  article  of 
property  whose  residence  or  leffal  situs  is  in 
another  state,  than  it  can  subject  all  the 
citizens  or  all  the  property  of  such  other 
state  to  its  power."  2d  ed.  pp.  5,  65,  159. 
We  recognize  the  difficulty  which  some- 
[308]  times  exists  in  particular  *cases  in  determin- 
ing the  situs  of  personal  property  for  pur- 
poses of  taxation,  and  the  above  cases  nave 
been  referred  to  because  they  have  gone  into 
judgment  and  recognize  the  general  rule 
that  the  power  of  the  state  to  tax  is  limited 
to  subjects  within  its  jurisdiction  or  over 
which  it  can  exercise  dominion.  No  diffi- 
culty can  exist  in  applying  the  general  rule 
in  this  case;  for,  beyond  all  question,  tW 
ferry  franchise  derived  from  Indiana  is  an 
incorporeal  hereditament  derived  from  and 
having  its  lesal  situs  in  that  state.  It  is 
not  within  the  jurisdiction  of  Kentucky. 
The  taxation  of  that  franchise  or  incorpo- 
real hereditament  by  Kentucky  is«  in  our 
opinion,  a  deprivation  by  that  state  of  the 
property  of  the  ferry  company  without  due 
process  of  law  in  violation  of  the  14th 
Amendment  of  the  Constitution  of  the 
United  States;  as  much  so  as  if  the  state 
taxed  the  real  estate  owned  by  that  com- 


pany in  Indiana. 

TTiiA  view  is  not  met  oy  tl 
that  Kentucky  can  make  it  a  condition  of 


lifl  view  is  not  met  by  the  sufcgestion 


the  exercise  of  corporate  powers  under  its 
authority  that  the  tax  upon  the  franchise 
granted  by  it  shall  be  measured  bj  the  value 
of  all  its  property,  wherever  situated,  of 
whatever  nature,  or  from  whatever  source 
derived.  It  is  a  sufficient  answer  to  this 
suggestion  to  say  that  no  such  condition  was 
prescribed  in  the  charter  of  the  ferry  com- 
pany when  it  was  granted  and  accepted. 
2>for  does  the  taldng  statute  in  question 
make  it  a  condition  of  the  ferry  company's 
continuing  to  exercise  its  corporate  powers 
that  it  shall  pay  a  tax  for  its  property  hav- 
ing a  situs  in  another  state.  There  is  no 
suggestion  in  the  company's  charter  that 
the  state  would  ever,  in  any  form,  tax  its 
property  having  a  situs  in  another  state. 
We  express  no  opinion  as  to  the  validity  of 
such  a  condition  if  it  had  been  inserted  in 
the  company's  charter,  or  if  it  were  now,  in 
terms,  proscribed  by  any  statute.  We  de- 
cide nothing  more  than  it  is  not  competent 
for  Kentucky,  under  the  charter  granted  by 
it,  and  under  the  Constitution  of  the 
United  States,  to  tax  the  franchise  which  its 
corporation,  the  ferry  company,  lawfully  ac- 
quired from  ^diana,  and  which  franchise 
or  incorporeal  hereditament  has  its  situs, 
for  purposes  of  taxation,  in  Indiana. 

As  what  has  been  Said  is  sufficient  to  dis- 
pose of  the  case,  we  need  not  consider  the 
question  arising  upon  the  record  and  urged 
[899]  *by  counsel,  whether  the  taxation  by  Ken- 
tucky of  the  ferry  company's  Indiana  fran- 
chise to  transport  persons  and  property 
from  Indiana  to  Kentucky  is  not,  by  its  nee- 
es«»ry  effect,  a  burden  on  interstate  com- 
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inerce  forbidden  by  the  Constitution  of  the 
United  States. 

The  judgment  of  the  court  of  appeals  of 
Kentucky  is  reversed,  and  the  cause  re- 
manded for  such  further  proceeding  as 
may  not  be  inconsistent  witn  this  opinion. 

The  Chief  Justloe  and  Mr.  Jnstiee 
Slilraa  dissent. 


LOUISVILLB  k  JEFFERSONVILLB  FER- 
RY COMPANY,  Plff.  in  Err,, 

V. 

COMMONWEALTH  OF  KENTUCKY. 

(See  8.  C.  Reporter's  ed.  800.) 

Tawation — of  oarporaie  /ranoftise— «fioliui- 
ing  value  cf  franchise  derived  from  other 
eiate — due  pr'ooesa  of  law. 

These  esses  are  governed  bj  the  decision  in 
LouiMvUle  4  Jefferaonville  Ferry  Oo.  v.  Ker^ 
tuokif,  ante,  618. 

[Nos.  18,  10,  20,  21,  22.] 

Decided  February  2S,  190S, 

IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Kentucky  to  review  iudgmenta 
sustaining  a  tax  on  corporate  franchises* 
Reversed, 

See  same  case  below,  22  Ky.  L.  Rep.  446, 
57  8.  W.  624. 

'Mx,  Justice  Harlam  delivered  the  opin- 
ion of  the  court: 

.  It  having  been  stipulated  between  the 
parties  that  the  above  cases  should  abide 
the  decision  in  No.  17,  just  decided,  188  U. 
S.  386,  ante,  613,  23  Sup.  Ct.  Rep.  463,  the 
judgment  in  each  case  is  reversed,  and  each 
case  is  remanded  to  the  state  court  for  such 
further  proceeding  as  may  not  be  inconsist- 
ent with  the  opinion  in  No.  17. 
Reversed* 


•WILLIAM  SAMUEL  BIQBY,  Plff.  in  ^rr.,  [400] 

V. 

UNITED  STATES. 

(See  a  C.  Reporter's  ed.  400-410.) 

Jurisdiction  of  Federal  courts — suit  against 
the  United  States — implied  contract^ 
case  sounding  in  tort. 

The  United  States  does  not,  by  undertaking  to 
carry  a  passenger  In  an  elevator  In  one  of  Its 
public  buildlnfrs.  impliedly  contract  that  its 
employees  In  charge  of  It  will  eterclae  due 
care,  so  as  to  confer  Jurisdiction  on  a  Federal 
court,  under  the  Tucker  act  of  March  8,  1887, 
chap.  869  (24  Stat,  at  L.  505.  U.  S.  Comp. 
Stat.  1001,  p.  752),  of  an  action  to  recover 
damages  for  personal  Injuries  sustained  by 
reason  of  the  negligence  of  such  employees, 
on  the  theoi7  that  such  action  Is  npon  a 
'contract,  express  or  implied,  with  the  gov- 
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^mmeiit  of  the  United  States,**  wltbln  tbe 
■aeiinlng  of  that  act;  hut  the  caae  is  one 
'"sounding  in  tort,"  which  bj  that  act  is  ex- 
cluded from  judicial  cognizance* 

[No.  111.] 

Argued  December  i„5,  1902,    Decided  Feb- 
ruary 23,  190S. 

IK  ERROR  to  the  Cirouit  Court  of  the 
United  States  for  the  Eastern  District 
of  New  Yorlc  to  review  a  jud^ent  sustain- 
ing a  demurrer  to  a  petition  m  a  suit  to  re- 
cover damages  from  the  United  States  for 
(>crsonal  injuries  sustained  by  reason  of  the 
negligence  of  those  in  eharge  of  an  elevator 
an  a  public  building.    Affirmed, 

See  same  case  below,  103  Fed.  507. 

The  facts  are  stated  in  the  opinion. 

iVr.  Roger  Foster  argued  the  cause  and 
IQled  a  brief  for  plaintiff  in  error: 

It  is  well  settled  that  when  a  carrier,  com- 
-mon  or  special,  or  any  other  bailee,  injures 
by  his  negligence  or  that  of  his  servants  a 
person  or  a  chattel  which  has  been  entrusted 
to  his  care,  the  injured  party  may  waive 
ithe  tort  and  sue  in  contract  for  damages. 

Pollard  V.  New  Jersey  R.  d  Transp,  Co. 

101  U.  S.  223,  25  L.  ed.  840;  Philadelphia  d 

Jt,  R.  Co,  V.  Derby,  U  How.  468,  14  L.  ed. 

602;  New  Jersey  H.  B.  Co,  v.  Brocketi,  121 

»U.  S.  637,  30  L.  ed.  1049,  7  Sup.  Ct.  Rep. 

1039;  Boylan  v.  Hoi  Springs  R.  Co.  132  U. 

:S.  146,  33  L.  ed.  290,  10  Sup.  Ct  Rep.  50; 

JCatisas  P,  R.  Co.  v.  Kunkel,  17  Kan.  145; 

J^ennsylvania  R.  Co.  v.  Peoples,  31  Ohio  St. 

«37;  The  Queen  of  the  Pacific,  61  Fed.  213; 

<!entrdl  Vt.  R.  Co.  v.  Soper,  8  C.  C.  A.  341, 

21  U.  S.  App.  24,  59  JFed.  879;   Cooper  v. 

£erry,  21  Ga.  526,  68  Am.  Dec.  468;  Bunt 

'V.  V orris,  4  Mart.  La.  517;  Orange  Bank  v. 

iBrovrn,  3  Wend.  158;  Jeremy,  Carr.  p.  117; 

l  Chitty,  PI.  76,  6;  2  Chitty,  PI.  117,  271,  2; 

Pom.  Rem.  -$5  568,  570,  571;  Addison,  Torts, 

Wood's  ed.  §  16,  p.  17;  Legge  v.  Tucker,  1 

Hurlst  &  N.  500 ;  Baylis  v.  lAntoti,  L.  R.  8 

C.  P.  345;  Fleming  v.  Manchester,  8,  d  L. 

R,  Co.  L.  R.  4  Q.  B.  Div.  81. 

The  doctrine  applies  to  all  carriers  of 
;good8  or  persons,  and  to  all  other  bailees, 
•whether  or  not  there  has  been  any  under- 
staking  upon  their  part,  and  although  they 
^o  not  receive  compensation. 

Foulkcs  v.  Metropolitan  Diet.  R.  Co,  L.  R. 
4  C.  P.  Div.  267;  Metcalf,  Contr.  2d  ed.  5, 
<;  Warbrook  ▼.  Oriffin,  2  Brownl.  254,  F. 
31oore,  876;  Cogga  v.  Bernard,  2  Ld.  Raym. 
■909;  Beauchamp  v.  Powley,  1  Moody  k  R. 
-38:  Doorman  v.  Jenkins,  2  Ad.  &  El.  266; 
J>alston  ▼.  Jemson,  6  Mod.  90,  1  Ld.  Raym. 
-68;  Symons  v.  Darknoll,  Palmer,  523;  Boson 
T.  Sandford,  1  Shower,  29.  and  101,  2  Shower, 
.478,  3  Mod.  321,  2  Salk.  440;  Hunt  v.  Nor- 
wis,  4  Mart.  La.  617;  Broum  ▼.  Boorman,  11 

C  ft  P.  1. 

Calling  the  permission  to  use  the  eleva- 
€or  a  license  does  not  prevent  the  transac- 
'tion  from  becoming  a  contract  as  soon  as 
the  licensee  has  acted  upon  the  license. 

Mumford  ▼.  Whitney,  16  Wend.  880^  80 
Am.  Dee.  60. 
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The  operator  of  a  passenger  elevator  is  a 
carrier,  and  is  goA^emed  by  the  same  prin- 
ciples of  law  that  apply  to  other  carriers. 
Marker  T.  Mitchell,  64  Fed.  637. 
This  is  not  an  action  "sounding  in  tort.* 
Boylan  v.  Hot  Springs  R,  Co.  132  U.  S. 
146,  33  L.  ed.  200,  10  Sup.  Ct.  Rep.  60. 

Where  the  money  or  property  of  an  inno- 
cent person  has  gone  into  the  coffers  of  the 
nation  by  means  of  any  fraud  to  which  its 
agent  was  a  party,  such  money  or  property 
cannot  be  held  by  the  United  States  against 
the  claim  of  the  wronged  and  injured  party. 
United  States  v.  State  Nat.  Bank,  96  U.  8. 
30,  24  L.  ed.  647;  Swift  d  C,  d  B,  Co,  ▼. 
United  States,  111  U.  S.  22,  28  L.  ed.  341» 
4  Sup.  Ct  Rep.  244. 

The  United  States  is  liable  for  salvage 
services  rendered  to  its  ships. 

Bryan  v.  United  States,  6  Ot  CI.  128 ;  if o> 
Ootcan  V.  United  States,  20  Ct.  CI.  147. 

The  United  States  has  often  been  held  Usi- 
ble  for  the  negligence  of  its  officers. 

United  States  v.  Bosiwick,  94  U.  S.  63, 
24  L.  ed.  65;  Collins  v.  United  States,  34 
Ct.  CI.  294. 

The  liability  of  tbe  government  to  make 
reparation  in  cases  of  this  character  has 
been  recognized  in  Belgium. 

Passicrisie  a.  d.  1852,  pp.  1-370.  See  also 
Gerveis  de  Clifton's  Case,  Y.  B.  22  Edw.  IIL, 
folio  6,  pi.  12. 

The  state  of  New  York  was  held  liable  in 
damages  for  the  negligence  of  its  employees 
in  leaving  unguarded  an  opening  in  the 
railing  of  a  bridge,  in  consequence  of  whidi 
a  person  crossing  the?  bridge  was  injured. 

Oibney  v.  State,  137  N.  Y.  1,  19  L.  R.  A* 
365,  33  N.  E.  142. 

Assistant  Attorney  Oeneral  Pradt  ar- 
gued Uie  cause  and  filed  a  brief  for  defend- 
ant in  error: 

The  true  implied  conti^ust  arises  out  of 
certain  facts  which,  when  proved,  evidence 
a  contract  R3  effectually  as  though  it  had 
been  made  in  express  terms.  But  as  to  con- 
tracts described  as  implied  in  law,  it  cannot 
be  truly  said  that  there  is  any  contract,  since 
there  is  no  evidence  of  any  intention  of  con- 
tract; but,  on  the  contrary,  the  facts,  when 
established,  show  that  no  intention  to  con- 
tract existed. 

Woods  V.  Ayres,  39  Mich.  360,  33  Am.  Rep. 
396;  Hertzog  v.  Hertzog,  29  Pa.  466;  Met- 
calf, Contr.  p.  9;  Pom.  Rem.  p.  637;  Mil- 
ford  V.  Com,  144  Mass.  66,  10  N.  E.  616. 

Taking  the  phrase  "implied  contract^" 
foimd  in  the  jurisdictional  statute,  in  con- 
nection with  the  accompanying  proyision  ex- 
cluding claims  "sounding  in  tort,"  it  is  diffi- 
cult to  see  how  the  term  can  be  held  to  refer 
to  any  other  than  a  genuine  contract  aris- 
ing with  certainty  out  of  proved  facts. 

Any  other  construction  will  render  the  ]u- 
disdiction  of  the  court  of  claims  "as  broad 
as  the  manifold  grievances  complained  of 
against  the  officers  uid  agents  ol  the  United 

States." 

McArthur  ▼.  United  States,  29  Ct  CI.  194. 

This  case  is  an  attempt,  under  the  assomp- 
tion of  an  implied  contract,  to  make thegor- 
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emment  responsible  for  the  unauthorized 
acts  of  its  officer,  those  acts  being  in  them- 
selves torts. 

Gibbons  v.  United  States,  8  Wall.  274,  19 
L.  ed.  454. 

The  government  itself  is  not  responsible 
for  the  tnisfeasances,  wrongs,  negligences,  or 
omissions  of  duty  of  the  subordinate  offi- 
cers or  agents  employed  in  the  public  service. 

Robertson  v.  Sichel,  127  U.  S.  W6,  32  L. 
ed.  200,  8  Sup.  Ct.  Rep.  1286;  German  Bank 
V.  Vnilcd  States,  148  U.  S.  579,  37  L.  ed. 
568,  13  Sup.  Ct.  Rep.  702. 

The  United  States  cannot  be  sued  in  its 
own  courts  without  its  consent,  and  has  nev- 
er permitted  itself  to  be  sued  in  any  court 
for  torts  committed  in  its  name  by  its  offi- 
cers. Nor  can  the  settled  distinction  in  this 
respect  between  contract  and  tort  be  evaded 
by  iframing  the  claim  as  upon  an  implied  con- 
tract. 

Hill  V.  United  States,  149  U.  S.  598,  37 
L.  ed.  864,  13  Sup.  Ct.  Rep.  1011;  Langford 
V.  United  States,  101  U.  S.  346,  25  L.  ed. 
1012;  Schillingery,  United  States,  155  U.S. 
163,  39  L.  ed.  108,  15  Sup.  Ct.  Rep.  85;  Lan^ 
man  v.  United  States,  27  Ct.  CI.  265;  Mo- 
Arthur  V.  United  States,  29  Ct.  CI.  194. 

The  defendant  in  this  case  was  not  in  the 
relation  of  a  common  carrier  by  reason  of 
running  its  elevator,  but  simply  rested  un- 
der a  duty  imposed  by  law  to  carry  passen- 
gers in  safety. 

McGrell  v.  Buffalo  Office  Bldg,  Co.  163  N. 
Y.  208,  47  N.  E.  305;  Allen  v.  Sackrider,  37 
N.  Y.  342;  2  Parsons,  Contr.  6th  ed.  166, 
note;  Nolton  v.  Western  R.  Corp,  15  N.  Y. 
444,  09  Am.  Dec.  623;  Marker  v.  Mitchell, 
54  Fed.  638. 

In  every  case  in  which  one  undertakes  to 
carry  passengers,  there  is  imposed  upon  him 
by  law  a  duty  to  convey  such  passengers 
safely,  and  this  without  respect  to  the  man- 
ner in  which  the  undertaking  is  assumed, 
wl^ther  by  contract  for  hire,  or  gratui- 
tously, or  by  reason  of  a  mere  license  ex- 
tended to  the  passenger;  but  such  legal 
liability  does  not  in  itself  constitute  or 
imply  a  contract. 

Carroll  v.  Stat  en  Island  R,  Co,  58  N.  Y. 
133,  17  Am.  Rep.  221;  Hannibal  &  St.  J,  R, 
Co.  V.  Swift,  12  Wall.  270,  20  L.  ed.  428; 
Marshall  v.  York,  N.  d  B.  R.  Co.  11  C.  B. 
603;  Austin  ▼.  Great  Western  R.  Co.  L.  R. 
2  Q.  B.  445. 

Claimant's  proper  recourse  is  to  Congress. 

Gibbons  v.  United  States,  8  Wall.  274,  19 
L.  ed.  454;  German  Bank  v.  United  States, 
148  U.  S.  579,  37  L.  ed.  568,  13  Sup.  Ct.  Rep. 
702. 

Mr.  Justice  Harlan  delivered  the  opin- 
ion of  the  court: 

Bigby,  the  plaintiff  in  error,  claimed  in 
his  petition  to  have  been  damaged  to  the  ex- 
tent of  $10,000  on  account  of  certain  per- 
sonal injuries  received  by  him  while  enter- 
ing an  elevator  placed  by  the  United  States 
in  its  courthouse  and  postoffice  building  in 
the  city  of  Brooklyn,  and  asked  judgment 
for  that  sum  against  the  government. 

The  petition  was  demur^  to  upon  three 
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grounds,  namely,  that  the  court  had  no  ju- 
risdiction of  the  person  of  the  defendant^ 
or  of  the  subject  of  the  action,  and  did  not 
state  facts  sufficient  to  constitute  a  cause 
of  action  against  the  United  States. 

The  demurrer  was  sustained  by  the  cir- 
cuit court  on  each  of  the  grounds  specified, 
and,  so  far  as  it  was  sustained  upon  the 
ground  that  the  petition  did  not  state  a 
cause  of  action,  it  was  sustained  because 
the  action  was  not  authorized  by  the  act  of 
Congress  known  as  the  Tucker  act,  approved 
March  3d,  1887,  chap.  359,  and  entitled 
"An  Act  to  Provide  for  the  Bringing  of 
Suits  against  the  Government  of  the  United 
States.*^  24  Stat,  at  L.  505  (U.  S.  Comp. 
Stat.  1901,  p.  752).  The  action  was  accord- 
ingly dismissed. 

The  specific  allegations  of  the  petition 
are — 

That  the  United  States  is  a  corporation 
created  by  the  Constitution,  *\vith  its  prin-[401] 
cipal -office  in  Washington,  and,  within  the 
meaning  of  the  New   York   Code  of  Civil 
Procedure,  is  a  foreign  corporation; 

That  on  or  about  November  27th,  1899, 
the  petitioner,  while  on  his  way  to  the  of- 
fice of  the  marshal  of  the  United  States  for 
the  eastern  district  of  New  York,  and  at  the 
request  of  the  United  States  and  of  its  offi- 
cers, employees,  and  duly  authorized  agents, 
each  actine  within  the  scoi)e  of  his  author- 
ity, entered  into  a  passenger  elevator  in  the 
United  States  courthouse  and  postoffice 
building  in  Brooklvn,  which  building  and 
elevator  was  owned  and  controlled  by  the 
United  States,  and  was  designed  and  intend- 
ed by  it  for  the  use  of  persons  on  their  way 
to  the  office  of  its  said  marshal; 

That  the  United  States  *'then  and  there 
entered  into  an  implied  contract"  with  the 
petitioner,  "wherein  and  whereby,  for  a 
sufficient  valuable  consideration,  it  agreed 
to  carry  your  petitioner  safely,  to  operate 
said  elevator  with  due  care,  and  to  employ 
for  the  purposes  of  the  operation  of  said 
elevator  a  competent  and  experienced  per- 
son;" 

That  in  "violation  of  said  contract,  the 
United  States  failed  to  carry  the  petitioner 
safely,  or  to  operate  the  elevator  with  due 
care,  or  to  employ  for  the  operation  and  to 
put  in  charge  of  such  elevator  a  competent 
and  experienced  person,  and  violated  ite< 
contract  with  the  petitioner  in  other  ways; 
and, 

T])at  in  consequence  of  said  failures,  re- 
spectively, the  petitioner,  "while  enterii^ 
the  said  elevator  without  negligence  on  hia 
part  was  caused  to  fall  and  his  foot,  ankle,, 
and  leg  were  crushed  between  said  elevator 
and  the  top  of  the  entrance  into  the  eleva- 
tor shaft  or  a  projection  in  the  shaft  of  said 
elevator  or  in  some  other  manner,  and  the 
back  of  your  petitioner  and  other  narts  of 
the  body  of  your  petitioner  were  also  con- 
sequently injured,  and  your  petitioner  con* 
sequentlv  suffered  a  laceration  of  the  liga> 
ments  of  his  ankle,  and  he  consequently  was 
caused  much  bodily  and  mental  pain." 

The  transcript  contains  a  certificate  from 
the  circuit  court  to  the  effect  that  in  said 
cause  the  jurisdiction  of  that  court  was  in 
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issue,  and  that  the  question  was  "whether 
a  person  who  is  not,  and  has  not  been,  an 
[#02] employee  of  the  United  States,  can  *sue  tiie 
United  States,  in  the  circuit  court  of  the 
United  States,  in  the  district  where  he  re- 
sides, to  recover  damages  to  the  amount  of 
$10,000,  which  damages  were  caused  by  per- 
sonal injury  received  by  said  person 
through  the  n<^ligence  of  an  employee  of 
the  United  States,  while  said  person  injured 
as  aforesaid  was  beinc  carried  on  an  ele- 
vator in  a  public  building  owned  and  used 
by  the  United  States  as  a  postoffice  and  for 
other  governmental  uses  and  purposes, 
when  said  person  entered  said  elevator  for 
the  purpose  of  visiting  the  office  of  tlie 
United  States  marshal  of  suck  district  oo 
official  business." 

This  being  an  action  against  the  United 
States,  the  authority  of  the  circuit  court  to 
take  cognizance  of  it  depends  upon  the  con- 
struction of  the  above  act  of  March  3d, 
1887.  24  Stat,  at  L.  605  (U.  S.  Comp.'Stat. 
1901,  p.  762). 

By  that  act  it  is  provided  that  the  court 
of  claims  shall  have  jurisdiction  to  hear 
and  determine  "all  claims  founded  upon  the 
Constitution  of  the  United  States  or  any 
law  of  Congress,  except  for  pensions,  or  up- 
on any  regulation  of  an  executive  depart- 
ment, or  upon  any  contract,  expressed  or 
implied,  witn  the  government  of  the  United 
States,  or  for  damages,  liquidated  or  un- 
liquidated, in  cases  not  sounding  in  tort,  in 
respect  of  which  claims  the  party  would  be 
entitled  to  redress  against  the  United 
States  either  in  a  court  of  law,  equity,  or 
admiralty  if  the  United  States  were  suable: 
Provided,  however,  That  nothing  in  this  sec- 
tion shall  be  construed  as  giving  to  either 
of  the  courts  herein  mentioned  jurisdiction 
to  hear  and  determine  claims  growing  out 
of  the  late  Civil  War,  and  commonly  knoAvn 
as  Var  claims,'  or  to  hear  and  determine 
other  claims,  which  have  heretofore  been  re- 
jected, or  reported  on  adversely  by  any 
[403]*court,  department,  or  commission  author- 
ized to  hear  and  determine  the  same/'  The 
act  further  provided  that  "the  district 
courts  of  the  United  States  shall  have  con- 
current jurisdiction  with  the  court  of 
claims  as  to  al]  matters  named  in  the  pre- 
ceding section  where  the  amount  of  the 
claim  does  not  exceed  one  thousand  dollars, 
and  the  circuit  courts  of  the  United  States 
shall  have  such  concurrent  jurisdiction  in 
all  cases  where  the  amount  of  such  claim 
exceeds  one  thousand  dollars  and  does  not 
exceed  ten  thousand  dollars." 

It  is  clear  that  the  act  excludes  from  ju- 
dicial cognizance  any  claim  against  the 
United  States  for  damages  in  a  case  "sound- 
ing in  tort."  But  the  contention  of  the 
plaintiff  is,  in  substance,  that,  although  the 
facts  constituting  the  negligence  of  which 
he  complains  made  a  case  of  tort,  he  may 
waive  the  tort;  that  his  present  claim  is 
founded  upon  an  implied  contract  with  the 
government,  whereby  it  agreed  to  carry  him 
safely  in  its  elevator,  would  operate  the  ele- 
vator with  due  care,  and  employ  for  the 
purposes  of  such  carriage  a  competent  and 
experienced  person;  and,  consequently,  that 
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his  suit  is  embraced  by  the  words  "upon 
any  contract,  express  or  implied,  with  the 
government  of  the  United  States."  The 
oontention  of  the  United  States  is  that  no 
such  implied  contract  with  the  ^vernment 
arose  from  the  plaintiff's  entering  or  at- 
tempting to  enter  and  use  the  elevator  in 
?[uestion,  and  that  the  claim  is  distinctly 
or  damages  in  a  case  "sounding  in  tort,^ 
of  which  the  act  of  Congress  did  not  author- 
ize the  circuit  court  to  take  cognizance. 

Can  the  plaintiff's  cause  of  action  be  re- 
garded as  founded  upon  implied  contract 
with  the  government,  within  the'  meaning 
of  the  act  of  1887  ? 

The  precise  question  thus  presented  has 
not  been  determined  by  this  court.  But 
former  decisions  may  be  consulted  in  order 
to  ascertain  whether  this  suit  is  embraced 
by  the  words,  in  that  act,  "upon  any  con- 
tract, express  or  implied,  with  the  govern- 
ment of  the  United  States."  Do  those 
words  include  an  action  against  the  United 
States  to  recover  damages  for  personal  in- 
juries caused  by  the  negligent  management 
of  an  elevator  erected  and  maintained  by  it 
in  one  of  its  courthouse  and  postoffice  build- 
ings? 

*In  Oihhont  y.  United  States,  8Wall.2e9,[404] 
274,  19  L.  ed.  463,  454, — which  was  an  ac- 
tion in  the  court  of  claims  to  recover  an 
amount  alleged  to  have  been  wrongfully  ex- 
acted by  a  quartermaster  of  the  United 
States  in  the  execution  of  a  contract  for  the 
delivery  of  oats, — ^this  court  said:  "But 
it  is  not  to  be  disguised  that  this  case  is  an 
attempt,  under  the  assumption  of  an  im- 
plied contract,  to  make  the  government  re- 
sponsible for  the  unauthori^  acts  of  its 
officer,  those  acts  being  in  themselves  torts. 
No  government  has  ever  held  itself  liable  to 
individuals  for  the  misfeasance,  laches,  or 
unauthorized  exercise  of  power  by  its  offi- 
cers and  agents.  In  the  language  of  Judge 
Story,  'it  does  not  undertake  to  guarantee 
to  any  person  the  fidelity  of  any  of  the  of- 
ficers or  agents  whom  it  employs,  since  that 
would  involve  it  in  all  its  operations  in  end- 
less embarrassments,  and  difficulties,  and 
losses,  which  would  be  subversive  of  the 
public  interests.'  .  .  .  The  lan^age  of 
the  statutes  which  confer  jurisdiction  upon 
the  court  of  claims  excludes  by  the  strong- 
est implication  demands  against  the  gov- 
ernment founded  on  torts.  The  general 
principle  which  we  have  already  stated  as 
applicable  to  all  governments  forbids,  on  a 
policv  imposed  by  necessity,  that  they 
should  hold  themselves  liable  for  unauthor- 
ized wrongs  inflicted  b^  their  officers  on  the 
citizen,  though  occurring  while  engaged  in 
the  discharge  of  official  duties.  .  .  . 
These  reflections  admonish  us  to  be  cautious 
that  we  do  not  permit  the  decisions  of  this 
court  to  become  authority  for  the  righting, 
in  the  court  of  claims,  of  all  wrongs  done 
to  individuals  by  the  officers  of  the  general 
government,  though  they  may  have  been 
committed  while  serving  that  government, 
and  in  the  belief  that  it  was  for  its  inter- 
est. In  such  cases,  where  it  is  proper  for 
the  nation  to  furnish  a  remedy,  Congress 
has  wisely  reserved  the  matter  for  it**  o.va 
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determination.    It   certainly   has   not  con- 
ferred it  on  the  court  of  claims." 

The  same  general  question  arose  in  Lang- 
ford  V.  United  States,  101  U.  S.  341,  342, 
^44,  25  L.  ed.  1010-1012,  which  was  an  ac- 
tion in  the  court  of  claims  to  recover  for  the 
use  and  occupation  of  lands  and  buildings, 
of  which  certain  Indian  agents  acting  for 
the  United  States  had  ^iken  possession 
without  the  consent  of  the  American  Board 
of  Forei<rn  Missions,  which  had  erected  the 
f405]building8,  and  under  *which  board  the 
plaintilT  claimed  title.  The  United  States 
asserted  ownership  of  the  property  and  dis- 

fmted  the  title  of  the. claimant.  This  court 
leld  that  the  action  could  not  be  main- 
tained, and  said  that  the  reason  for  limit- 
ing suits  to  cases  of  express  and  implied 
contracts,  as  distinguished  from  cases 
formed  on  tort,  *'is  very  obvious  on  a  mo- 
ment's reflection.  While  Congress  might  be 
willing  to  subject  the  government  to  the 
judicial  enforcement  of  valid  contracts, 
which  could  only  be  valid  as  against  the 
United  States  when  made  by  some  officer  of 
the  government  acting  under  lawful  author- 
ity, tcith  poxcer  vested  in  him  to  make  such 
contracts,  or  to  do  acts  which  implied  them, 
the  very  cHsence  of  a  tort  is  that  it  is  an 
unlawful  act,  done  in  violation  of  the  leg^l 
rights  of  someone.  For  such  acts,  however 
high  the  position  of  the  officer  or  agent  of 
the  government  who  did  or  commanded 
them,  Congress  did  not  intend  to  subject 
the  government  to  the  results  of  a  suit  in 
that  court,  lliis  policy  is  founded  in  wis- 
dom, and  is  clearly  expressed  in  the  act  de- 
fining the  jurisdiction  of  the  court;  and  it 
would  ill  become  us  to  fritter  away  the  dis- 
tinction between  actions  ew  delicto  and  ac- 
tions ew  contractu,  which  is  well  understood 
in  our  system  of  jurisprudence,  and  there- 
by subject  the  government  to  payment  of 
damages  for  all  the  wrongs  committed  bv 
its  officers  or  agents,  under  a  mistaken  zeal, 
or  actuated  by  less  worthy  motives." 

The  subject  was  again  considered  in  Hill 
▼.  United  States,  149  U.  S.  693,  698,  699,  37 
L.  ed.  802, 864,  13  Sup.  Ct.  Rep.  1011,  1013, 
which  was  an  action  to  recover  damages  for 
the  use  and  occupation  of  certain  property 
in  the  possession  of  the  United  States,  but 
4>f  which  the  plaintiff  asserted  ownership. 
This  court  said:  ''The  United  States  can- 
not be  sued  in  their  own  courts  without 
their  consent,  and  have  never  permitted 
themselves  to  be  sued  in  any  court  for  torts 
committed  in  their  name  by  their  officers. 
Nor  can  the  settled  distinction,  in  this  re- 
spect, between  contract  and  tort,  be  evaded 
by  framing  the  claim  as  upon  an  implied 
contract.  Gibbons  v.  United  States,  8 
Wall.  269,  274,  19  L.  ed.  453,  454;  Langford 
v.  United  States,  101  U.  S.  341,  346,  25  L. 
ed.  1010,  1012;  United  States  v.  Jones,  131 
U.  S.  1,  16,  18,  33  L.  ed.  90,  91,  9  Sup.  Ct. 
Rep.  669.  An  action  in  the  nature  of  as- 
sumpsit for  the  use  and  occupation  of  real 
estate  will  never  lie  where  there  has  been 
[406] no  relation  of  contract  'between  the  parties, 
and  where  the  possession  has  been  acauired 
and  maintained  under  a  different  or  adverse 
title,  or  where  it  is  tortious  and  makes  the 
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defendant  a  trespasser.  JJoyd  ▼.  Hough,  I 
How.  163,  160,  11  L.  ed.  83,  86;  Carpenter 
V.  United  States,  17  Wall,  489,  493,  21  L. 
ed.  680,  681.  In  Langford  v.  United  States 
it.  was  accordingly  adjudged  that,  when  an 
officer  of  the  United  Stages  took  and  held 

Sossession  of  land  of  a  private  citizen,  un- 
er  a  claim  that  it  belonged  to  the  govern- 
ment, the  United  States  could  not  be 
charged  upon  an  implied  obligation  to  pay 
for  its  use  and  occupation." 

In  Robertson  v.  Siohel,  127  U.  S.  607,  616, 
32  L.  ed.  203,  206,  8  Sup.  Ct.  Rep.  1286, 
1290,  the  court  said:  '*Tne  government  it- 
self is  not  responsible  for  the  misfeasances, 
or  wrongs,  or  negligences,  or  omissions  of 
duty  of  the  subordinate  officers  or  agents- 
employed  in  the  public  service;  for  it  doea 
not  undertake  to  guarantee  to  any  person 
the  fidelity  of  any  of  the  officers  or  agents 
whom  it  employs;  since  that  would  involve 
it,  in  all  its  operations,  in  endless  embarrass- 
ments, and  difficulties,  and  losses,  which 
would  be  subversive  of  the  public  interests." 
So,  in  German  Bank  v.  United  States,  148 
U.  S.  673,  679,  37  L.  ed.  664,  668,  13  Sup. 
Ct.  Rep.  702,  706:  "It  is  a  well-settled 
rule  of  law  that  the  government  is  not  lia- 
ble for  the  nonfeasances  or  misfeasances  or 
negligence  of  its  officers,  and  that  the  only 
remedy  to  the  injured  party  in  such  cases 
is  by  appeal  to  dongress." 

In  Schillinger  v.  United  States,  166  U.  S. 
163,  168,  39  L.  ed.  108,  110,  16  Sup.  Ct.  Rep. 
85,  86,  the  question  was  whether  a  suit 
could  be  maintained  against  the  United 
States  to  recover  damages  for  the  use  of  a 
patent  for  an  improvement  in  a  concrete 
pavement.  It  appeared  that  the  patent  had 
been  used  by  a  contractor  who  undertook 
to  construct  a  pavement  for  the  United 
States.  The  pavement  was  constructed, 
and  at  the  time  the  action  was  brought  was 
in  use  by  the  government.  It  was  contend- 
ed that  the  Umted  States,  having  appropri* 
iited  to  public  use  property  that  beloiwed  to 
the  plaintiff,  came  under  an  implied  obliga- 
tion to  compensate  him, — such  implied  obli- 
gation arising  from  the  constitutional  pro- 
vision that  private  property  should  not  be 
taken  for  public  use  except  upon  payment 
of  just  compensation.  This  view  was  re- 
jected, and  the  court  said:  '*Can  it  be  that 
Congress  intended  that  every  wrongful  ar- 
rest and  detention  of  an  individual,  or  *seiz-[407J 
ure  of  his  property  by  an  officer  of  the*  gov- 
ernment, should  expose  it  to  an  action  for 
damages  in  the  court  of  claims?  If  any 
such  hreadth  of  jurisdiction  was  contem- 
plated, language  which  had  already  been 
given  a  restrictive  meaning  would  have  been 
carefully  avoided.  .  .  .  Here  the  claim- 
ants never  authorized  the  use  of  the  patent 
right  by  the  government;  never  consented 
to,  but  always  protested  against  it,  threat- 
ening to  interfere  by  injunction  or  other 
proceedings  to  restrain  such  use.  There 
was  no  act  of  Congress  in  terms  directing, 
or  even  by  implication  suggesting,  the  use 
of  the  patent.  No  officer  of  the  government 
directed  its  use,  and  the  contract  which  waa 
executed  by  Cook  did  not  name  or  describe 
it.    There  was  no  recognition  by  the  gov- 
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ernment  or  any  of  its  officers  of  the  fact 
that  in  the  construction  of  the  pavement 
there  was  any  use  of  the  patent,  or  that  any 
appropriation  was  being  made  of  claimant's 
property.  The  government  proceeded  as 
though  it  were  acting  only  in  the  manaf^e- 
ment  of  its  own  property  and  the  exercise 
of  its  own  rights,  and  without  any  trespass 
upon  the  rights  of  the  claimants.  There 
was  no  point  in  the  whole  transaction,  from 
its  commencement  to  its  close,  where  the 
minds  of  the  parties  met«  or  where  there 
was  anything  in  the  semblance  of  an  agree- 
ment." 

It  thus  appears  that  the  court  has  stead- 
ily adhered  to  the  general  rule  that,  with- 
out its  consent  given  in  some  act  of  Con- 
gress, the  government  is  not  liable  to  be 
sued  for  the  torts,  misconduct,  misfeasan- 
ces, or  laches  of  its  officers  or  employees. 
There  is  no  reason  to  suppose  that  Congress 
has  intended  to  change  or  modify  that  rule. 
On  the  contrary,  such  liability  to  suit  is  ex- 
pressly excluded  by  the  act  of  1887. 

Cases  of  this  kind  are  to  be  distinguished 
from  those  in  which  private  property  was 
taken  or  used  by  the  officers  of  the  govern- 
ment with  the  consent  of  the  owner  or  un- 
der circumstances  showing  that  the  title  or 
ri|fht  of  the  owner  was  recognized  or  admit- 
ted. As,  in  United  States  v.  Ruaaell,  13 
Wall.  623,  626,  20  L.  ed.  474,  which  was  an 
action  to  recover  for  the  use  of  certain 
steamers  used  in  the  business  of  the  g6vem- 
ment  pursuant  to  an  understanding  with 
the  owner  that  he  should  be  compensated; 
or,  in  United  States  v.  Oreat  Falls  Mfg.  Co. 
(408]112*U.S.645,28  L.  ed.  846,  5  Sup.  Ct.  Rep. 
306,  in  which  it  appeared  that  certain  pri- 
vate property  was  appropriated  by  officers 
of  the  government  for  puolic  use,  pursuant 
to  an  act  of  Congress,  tne  title  of  tne  owner 
being  recognized  or  not  disputed;  or,  in 
United  States  y.  Palmer,  128  U.  S.  262,  269, 
32  L.  ed.  442,  444,  9  Sup.  Ct.  Rep.  104, 
which  was  an  action  to  recover  for  the  use 
of  a  patent  which  the  government  was  in- 
vited by  the  patentee  to  use.  In  all  such 
cases  the  law  implies  a  meeting  of  the 
minds  of  the  parties,  and  an  agreement  to 
pay  for  that  which  was  used  for  the  govern- 
ment, no  dispute  existing  as  to  the  title  to 
the  property  used.  The  important  fact  in 
each  of  those  cases  was  that  the  officers  who 
appropriated  and  used  the  property  of  oth- 
ers were  authorized  to  do  so,  and  hence  the 
implied  contract  that  the  government  would 
pay  for  such  use. 

But,  as  we  have  seen,  the  plaintiff  con- 
tends that  when  he  entered,  or  attempted  to 
enter,  the  elevator,  the  government  must  be 
deemed  to  have  contracted  that  its  employee 
in  charse  of  it  would  use  due  care  so  as  not 
to  needlessly  injure  him.  In  other  words, 
— for  it  comes  to  that, — by  the  mere  con- 
struction and  maintenance  of  such  elevator 
the  government,  contrary  to  its  established 
policy,  impliedly  agreed  to  be  responsible 
for  the  torts  of  an  employee  having  charge 
of  the  elevator,  if,  by  his  negligence,  injury 
came  to  one  usin^  it.  We  find  no  authority 
for  this  position  m  any  act  of  Congress,  and 
nothing  short  of  an  act  of  Congress  can 
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make  the  United  States  responsible  for  m. 
personal  injury  done  to  the  citizen  by  one 
of  its  employees  who,  while  discharging  hi» 
duties,  fails  to  exercise  such  care  and  dili- 
gence as  a  proper  regard,  to  the  rights  of 
others  required.  "Causing  harm  by  negli* 
gence  is  a  tort."  One  of  the  definitions  of  a> 
tort  is  "an  act  or  omission  causing  harro 
which  the  person  so  acting  or  omitting  did 
not  intend  to  cause,  but  might  and  should 
with  due  diligence  have  foreseen  and  pre- 
vented." Pollock,  Torts,  1,  10.  The  ele- 
vator in  question  was  erected  in  order  to  fa- 
cilitate the  transaction  of  the  public  busi- 
ness, and  also,  it  may  be  assumed,  for  the 
convenience  and  comfort  of  those  who  might 
choose  to  use  it  when  goins  to  a  room  in  the 
courthouse  and  postomce  ouilding  occupied 
by  public  officers,  and  not  pursuant  to  any 
agreement,  express  or  implied,  between  the 
United  States  and  the  general  public,  or  *un-[400| 
der  any  agreement  between  the  United 
States  and  the  individual  person  who  might 
seek  to  use  it.  No  one  was  compelled  or  re- 
quired to  use  it,  and  no  officer  m  chr.rge  of 
the  building  had  any  authority  to  say  that  . 
a  person  using  it  could  sue  the  ^vernment 
if  ne  was  injured  by  reason  of  the  want  of 
due  care  on  the  part  of  the  employee  oper- 
ating it.  No  officer  had  authority  to  make 
an  express  contract  to  that  effect,  and  no 
contract  of  that  kind  could  be  implied  mere- 
ly from  the  government's  ownership  of  the 
elevator  and  from  the  negligence  of  its  em- 
ployee..  The  facts  alleged  show  a  case  in 
which  the  plaintiff  was  injured  bv  reason 
of  the  negligence  of  the  manager  of  the  ele- 
vator. It  is  therefore  a  case  of  pure  tori 
on  the  part  of  such  manager  for  which  he 
could  be  sued.  It  is  a  case  "sounding  in 
tort,"  because  it  had  its  origin  in  and  is 
founded  on  the  wrongful  and  negli^nt  net 
of  the  elevator  manager.  Tliere  is  in  it  no 
element  of  contract  as  between  the  plaint i IT 
and  the  government;  for,  as  we  have  said, 
no  one  was  authorized  to  put. upon  the  gov- 
ernment a  liability  for  damages  arising^ 
from  the  wrongful,  tortious  act  of  its  em- 
ployee. The  plaintiff  therefore  cannot  Uy 
the  device  of  waiving  the  tort  committed  by 
the  elevator  operator  make  a  case  against 
the  government  of  implied  contract.  A 
party  may  in  some  cases  waive  a  tort ;  that 
IS,  he  may  forbear  to  sue  in  tort,  and  sue  in 
contract,  where  the  matter  out  of  which  hi» 
claim  arises  has  in  it  the  elements  both  of 
contract  and  tort.  But  it  has  been  well  said 
that  "a  riffht  of  action  in  contract  cannot 
be  created  oy  waiving  a  tort,  and  the  duty 
to  pay  damages  for  a  tort  does  not  imply  a. 
promise  to  pay  them  upon  which  assumpsit 
can  be  maintained."  Cooper  v.  Cooper,  147 
Mass.  370,  373,  17  N.  E.  892,  894.  If  the 
plaintiff  could  sue  the  elevator  employee  up- 
on an  implied  contract  that  due  care  shoTild 
be  observed  by  him  in  managing  the  eleva- 
tor, it  does  not  follow  that  he  could  sue  the 
government  upon  implied  contract.  For 
under  existing  legislation  no  relation  uf 
contract  co.uld  arise  between  the  government 
and  those  who  chose  to  use  its  elevator,  ft 
is  easy  to  perceive  how  disastrous  to  the 
'  operations  of  the  government  would   be  % 
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rale  under  which  it  could  be  sued  for  torts 
eommitted  by  its  agents  and  employees  in 
the  management  of  its  property.  It  is  for 
Congress  to  determine  in  all  such  cases 
I10]*wut  justice  requires  upon  the  part  of  the 
pjvpmment.  If  any  exceptions  ought  to  bo 
made  to  the  general  rule  it  is  for  Ck)ngres9 
to  make  them. 

We  have  not  overlooked  the  allegation  in 
Uie  petition  that  the  plaintiff  entered  the 
elevator  "at  the  request  of  the  United 
States,  and  of  its  officers,  employees,  and 
duly  authorized  agents,  each  acting  within 
the  scope  of  his  authority."  This,  we  as- 
sume, means  at  most  only  that  the  plaintiff 
entered,  or  attempted  to  enter,  the  elevator 
with  the  assent  of  those  who  had  control 
of  it  and  of  the  building  in  which  it  was 
erected.  But  if  more  than  this  was  meant 
to  be  alleged ;  if  the  plaintiff  intended  to  al- 
fege  an  express  or  affirmative  request  by 
officers  or  agente  of  the  United  Stetes, — the 
case  would  not,  in  our  view,  be  changed;  for 
the  court  knows  that,  without  the  authority 
of  tn  act  of  Congress,  no  officer  or  agent  of 
the  United  Stetes  could,  in  writing  or  ver- 
bally, make  the  government  liable  to  suit 
hj  reason  of  the  want  of  due  care  on  the 
fart  of  those  having  charge  of  an  elevator 
ra  a  public  building. 

We  are  of  opinion  that  this  case  is  one 
sounding  in  tert,  within  the  meaning  of  the 
act  of  1887,  and  therefore  not  mainteinable 
in  any  court. 

The  judgment  of  the  Circuit  Court  dia- 
mmng  the  action  for  want  of  jurisdiction 
it  affirmed. 


DAVID    MARK    CUMMINGS  and    Grace 
Dunlap  Kennedy,  Appts,t 

V. 

CITY  OF  CHICAGO. 

(See  S.  C  Reporter*!  ed.  410-481.) 

Jftri^iotion  of  circuit  court — euit  oHsinp 
under  Federal  Constitution  and  laws—dt- 
rect  appeal  to  Supreme  Court — navigable 
waters — state  autJiority  over — when  not 
superseded  by  Congress, 

1  A  salt  which  Involves  tfie  qaestton  of  the 
ilfht  to  coDstmct  a  dock  in  a  navigable  river 
■nder  certain  acts  of  Congress  and  a  permit 
from  the  Secretary  of  War,  which  are  al* 
lesed  to  be  in  execution  of  the  power  of  Con- 
gress, under  the  Constitution,  over  the  navl- 
pble  waters  of  tbe   United  States,   is  one 


NoTK. — As  to  Federal  question  as  conferring 
Huiidiction  on  United  States  courts — see  notes 
to  IfoQtana  Ore-Purcbaslng  Co.  v.  Boston  &  M. 
CoDioL  Copper  &  S.  Min.  Co.  85  C.  C.  A.  7; 
BtJley  T.  Mosber.  11  G.  C.  A.  808;  and  Re 
Bncbannn.  39  L.  ed.  U.  S.  884. 

0*  direct  review  by  the  United  States  Su- 
preme Court  of  circuit  or  district  court  fudg- 
mfU—tee  note  to  Gwin  v.  United  States,  46 
U  ed.  U.  S.  741. 

On  the  pvtcer  of  states  over  navigable  rivers 
— •««  notes  to  Swanson  v.  Mississippi  &  R. 
Wrer  Boom  Oo.  (Minn.)  7  L.  R.  A.  678; 
Elt*nbach  v.  Hatfield  (Wash.)  12  L.  R.  A.  632 ; 
■sd  Mills  V.  United  States  (C.  C.  8.  D.  Ga.) 
12  L.  R.  A.  678. 
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arising  under  the  Constitution  and  laws  of 
tbe  United  States,  of  which,  under  tbe  act  of 
March  8,  1887,  chap.  373  (24  Stat, 
at  L.  552),  aa  corrected  by  the  act  of  August 
13,  1888,  chap.  866  (25  Stat  at  L.  433.  U. 
S.  Comp.  Stat.  1901,  p.  508),  a  circuit  court 
oif  tbe  United  States  has  Jurisdiction  without 
diversity  of  cltlsenshlp. 

2.  A  suit  which  involves  the  consideration  of 
questions  relating  to  tbe  power  of  Congi*ess, 
undev  the  Constitution,  over  tbe  navignbie- 
watei*s  of  the  United  States,  Is  one  which  in- 
volves the  construction  or  application  of  tbe^ 
Federal  Constitution,  within  the  meaning  of 
the  act  of  March  8,  1801  (26  SUt.  at  L. 
830,  chap.  517,  U.  S.  Comp.  Stat.  1901,  p. 
549),  authorizing  direct  appeals  from  a  cir^ 
cult  court  to  the  Supreme  Court  of  the  United 
States. 

8.  The  authority  of  a  state  to  prohibit  tbe  erec- 
tion, without  its  permission,  of  a  structure- 
In  a  navigable  river  wholly  within  Its  limits, 
was  not  superseded  by  the  provision  of  the- 
river  and  harbor  act  of  March  8,  1899,  chap. 
425.  i  10  (30  Stat,  at  L.  1121,  1151,  U.  S. 
Comp.  Stat.  1001,  p.  3541),  that  it  shall  not 
be  lawful  to  erect  any  structure  In  a  naviga- 
ble river  except  on  plans  recommended  by  the 
chief  of  engineers  and  authorized  by  the  Seo^^ 
retary  of  War. 

[No.  136.] 

Submitted    December    19,    1902.    Decided 
February  ^29,  190S. 

APPEAL  from  the  Circuit  Court  of  the^ 
United  States  for  the  Northern  District 
of  Illinois  to  review  a  judgment  sustaining 
a  demurrer  to,  and  dismissing  for  want  of 
equity,  a  bill  to  enjoin  the  city  of  Chicago- 
from  interfering  with  the  construction  of  a. 
dock  in  the  Calumet  river.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Warren  B.  Wilson  and  8.  A.. 
Lynde  submitted  the  cause  for  appellants: 

As  riparian  owners  the  appellants  had  the 
right  to  build  their  dock,  subject  only  to  tlie 
public  easement  for  the  purpose  of  naviga- 
tion. 

Yates  v.  Milwaukee,  10  Wall.  497,  19  U 
ed.  984;  Chicago  v.  Laflin,  49  111.  172;  Chi- 
cago V.  McGinn,  51  111.  266,  2  Am.  Rep.  295; 
Chicago  v.  Van  Ingen,  152  111.  624,  38  N.  El. 
894. 

Neither  the  state  of  Illinois  nor  the  city^ 
of  Chicago,  its  agent,  has  any  power  to  in- 
terfere with  or  prevent  the  erection  of  any^ 
dock  or  structure  which  Congress  has  au- 
thorized to  be  1  Milt  in  this  river. 

Gibbons  v.  Ogden,  9  Wheat.  1,  6  L.  ed.  23; 
Pennsylvania  v.  Wheeling  d  B.  Bridge  Co^ 
13  How.  518,  14  L.  ed.  249,  18  How.  421,  1& 
L.  ed.  435 ;  Gilma/n  v.  Philadelphia,  3  Wall. 
713,  18  L.  ed.  96;  Pound  v.  Turck,  96  U.  S. 
459,  24  L.  ed.  525;  Wisconsin  v.  Duluth,  96^ 
U.  S.  379,  24  L.  ed.  668;  Newport  d  C. 
Bridge  Co.  v.  United  States,  106  U.  S.  470,, 
26  L.  ed.  1143;  Cardwell  v.  American  River 
Bridge  Co.  113  U.  S.  205,  28  L.  ed.  959,  6^ 
Sup.  Ct.  Rep.  423;  Willamette  Iron  Bridg9^ 
Co.  ▼.  Hatch,  125  U.  S.  1,  31  L.  ed.  629,  8- 
Sup.  Ct.  Rep.  811. 

Congress  has  the  power  to  determine  what, 
shall  or  shall  not  be  deemed  in  law  an  ob- 
struction to  navigation* 
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Pennsylvania  v.  Wheeling  d  B.  Bridge  Co, 
18  How.  421,  15  L.  ed.  435;  The  Clinton 
Bridge  eub  nom,  Qray  v.  Chicago,  I.  d  N.  R, 
Oo.  10  Wall.  464,  19  L.  ed.  069 ;  South  Car- 
-olina  V.  Georgia,  93  U.  S.  4,  23  L.  ed.  782; 
North  Bloomfield  Oravel  Min,  Co.  y.  United 
States,  32  C.  C.  A.  84,  69  U.  S.  App.  377,  88 
Fed.  676. 

A  state  has  no  power  to  interfere  with  the 
erection  of  any  structure  in  navigable  waters 
jLiiUiorized  by  Congress. 
■  Decker  r,  Baltimore  d  N,  Y,  R,  Co,  1 
Inters.  Com.  Rep.  434,  30  Fed.  723;  Stock- 
ton V.  Baltimore  d  N,  F.  R.  Co,  1  Inters. 
-Com.  Rep.  411,  32  Fed.  9;  Pennsylvania  R. 
<Jo,  V.  Baltimore  d  N.  7,  R.  Co.  37  Fed.  129. 
See  also  Mobile  County  y.  Kimball,  102  U. 
43.  691,  26  L.  ed.  238;  Escanaba  d  L.  M, 
Transp.  Co,  v.  Chicago,  107  U.  S.  678,  27 
X.  ed.  442,  2  Sup.  Ct.  Rep.  185;  Sands  v. 
Manistee  River  Imp,  Co,  123  U.  S.  288,  31  L. 
•ed.  149,  8  Sup.  Ct  Rep.  113. 

Authority  from  the  Secretary  of  War  to 
•construct  the  dodc  was  given  by  and  under 
the  act  of  March  3,  1899,  and  is  paramount 
4uid  excludes  any  state  or  municipal  control 
of  this  same  matter. 

South  Carolina  r,  Georgia,  93  U.  S.  4,  23 
L.  ed.  782;  Wisconsin  v.  Duluth,  96  U.  S. 
379,  24  L.  ed.  668;  United  States  v.  MiU 
ioaukee  d  St.  P,  R.  Co.  5  Biss.  410,  420,  Fed. 
Cas.  Nos.  16,778,  157779;  Willamette  Iron 
Bridge  Co.  v.  Hatch,  125  U.  S.  1,  31  L.  ed. 
629,  8  Sup.  Ct.  Rep.  811;  United  States  v. 
Bellingham  Bay  Boom  Co.  176  U.  S.  211,  44 
L.  ed.  437,  20  Sup.  Ct.  Rep.  343;  United 
States  V.  Ormsbee,  74  Fed.  207;  United 
•States  y.  Moline,  82  Fed.  692. 

The  delegation  of  power  to  the  Secretary 
<rf  War,  by  the  act  of  1899,  to  issue  this  per- 
mit, is  valid. 

Luther  v.  Borden,  7  How.  1,  12  L.  ed.  681; 
Miller  v.  New  York,  109  U.  S.  385,  27  L.  ed. 
^71,  3  Sup.  Ct.  Rep.  228;  Gibbons  v.  Ogden, 
-9  Wheat.  1,  6  L.  ed.  23;  Marshall  Field  d 
Oo.  V.  Clark,  143  U.  S.  649,  36  L.  ed.  294,  12 
«up.  Ct.  Rep.  496;  Lake  Shore  d  M.  S.  R. 
Co.  V.  Ohio,  165  U.  S.  366,  41  L.  ed.  747,  17 
4Sup.  Ct.  Rep.  367. 

A  case  arises  under  the  Constitution  of 
-the  United  States  when  the  right  of  either 
party  depends  upon  the  validity  of  an  act  of 
Congress. 

Patton  v.  Br<^dy,  184  U.  S.  611,  46  L.  ed. 
715,  22  Sup.  Ct.  Rep.  493;  Cohen  y.  Virginia, 
^  Wheat.  264,  6  L.  ed.  257. 

The  appeal  was  properly  taken  to  this 
•«ourt 

Uuguley  Mfg.  Co,  v.  Galeton  Cotton  Mills, 
184  U.  S.  290,  46  L.  ed.  546,  22  Sup.  Ct.  Rep. 
452;   Wiley  v.  Sinkler,  179  U.  S.  68,  46  L. 
ned.  84,  21  Sup.  a.  Rep.  17. 

The  obstruction  of  the  exercise  of  a  license 
issued  by  the  United  States  is  in  violation 
•of  the  commerce  clause. 

Gibbons  v.  Ogden,  9  Wheat.  1,  6  L.  ed.  23. 

Where  the  identical  thing  which  is  at- 
tempted to  be  forbidden  is  expressly  author- 
ized by  act  of  Congress,  and  a  conflict  arises 
between  the  two,  the  local  regulaUoo  must 
gi^o  way. 
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Henderson  y.  Wickham,  92  U.  S.  259,  2S 
L.  ed.  543. 

No  state  law  can  hinder  or  obstruct  the 
free  use  of  a  license  granted  under  an  act  of 
Congress. 

Pennsylvania  v.  Wheeling  d  B.  Bridge  Co. 
13  How.  518,  14  L.  ed.  249. 

This  ordinance  of  the  city  of  Chicago,  upon 
which  appellee  relies,  and  under  which  it  is 
acting  in  preventing  the  building  of  these 
docks,  is  unreasonable  and  void  and  in  viola- 
tion of  the  commerce  clause  of  the  United 
States  Constitution,  for  the  same  reasons 
that  the  police  regulations  and  ordinances 
were  held  void  in  the  cases  of — 

Chy  Lung  v.  Freeman,  92  U.  S.  275,  23 
L.  ed.  550;  Hannibal  d  St,  J,  R,  Co.  v.  £fu- 
sen,  95  U.  S.  465,  24  L.  ed.  527 ;  Henderson 
V.  Wickham,  92  U.  S.  259,  23  L.  ed.  543; 
Welton  V.  Missouri,  91  U.S.275,23L.ed.  347. 

Mr.  Charles  M.  Walker  submitted  the 
cause  for  appellee.  Mr.  Henry  Schofield  waa 
with  him  on  the  brief: 

If  the  statement  of  tlie  claim  or  demand 
in  a  bill  does  not,  in  and  of.  itself,  show  that 
the  claim  or  demand  arises  under  the  Con- 
stitution or  laws  of  the  United  States,  the 
fact  that  the  defendant  filed  a  demurrer  cent- 
not  aid  the  statement  to  that  end. 

Tennessee  v.  Union  d  Planters'  Bank,  152 
U.  S.  454,  38  L.  ed.  511,  14  Sup.  Ct.  Rep. 
654;  Houston  d  T.  C.  R.  Co.  v.  Texas,  177 
U.  S.  66,  44  L.  ed.  673,  20  Sup.  Ct  Rep.  645 ; 
Neu>  Orleans  v.  Benjamin,  153  U.  S.  411,  38 
L.  ed.  764;  14  Sup.  Ct.  Rep.  905. 

The  circuit  court  had  no  jurisdiction  un- 
der U.  S.  Rev.  Stat.  (  629,  subd.  16  (U.  S. 
Comp.  Stat  1901,  p.  506),  because  no  civil 
right  secured  by  the  Constitution  or  laws  of 
the  United  States  is  involved. 

Holt  V.  Indiana  Mfg.  Co.  ns  V,  S.  68,  44 
L.  ed.  374,  20  Sup.  Ct  Rep.  272. 

A  municipal  ordinance  is  not  a  state  act, 
unless  passed  under  legislative  authority. 

Hamilton  Gaslight  d  Coke  Co.  v.  Hamil- 
ton, 146  U.  S.  258,  36  L.  ed.  963,  13  Sup.  Ct 
Rep.  90. 

Wlien  a  state  parts  with  its  title  to  tlie 
bed  of  navigable  water,  and  thereby  gives  an 
implied  license  to  build  wharves  in  the  bed 
in  aid  of  commerce,  it  nevertheless  retains 
its  power  to  contVol  and  prohibit,  in  the  in- 
terest of  the  public,  the  building  of  whar\'es 
and  other  structures  in  such  bed,  and  does 
not,  and  cannot  ther^y.  in  any  way  impair 
or  diminish  the  power  of  Congress,  under 
the  commerce  clause,  to  regulate  and  prohib- 
it, in  the  interest  of  interstate  and  foreign 
commerce,  the  use  of  such  bed,  or  the  police 
power  of  the  state. 

Prosser  v.  Northern  P,  R.  Co.  162  U.  8. 
59,  38  L.  ed.  362,  14  Sup.  Ct  Rep.  528; 
Shively  v.  Bowlby,  152  U.  S.  1,  38  L.  ed. 
331,  14  Sup.  Ct.  Rep.  548;  Walker  v.  Marks, 
17  Wall.  648,  21  L.  ed.  744;  Weber  v.  State 
Harbor  Comrs.  18  Wall.  57,  21  L.  ed.  798; 
Com,  v.  Alger,  7  Cush.  53;  People  v.  New 
York  d  S.  I.  Ferry  Co.  68  N.  Y.  71;  State  y. 
Sargent  d  Co.  45  Conn.  358 ;  Hawkins  Point 
Light-House  Case,  39  Fed.  77;  Qould» 
Waters,  3d  ed.  Sfi  138,  179,  p.  349. 

In  the  case  of  navigable  streams,  the  eases 
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in  Illinois  all  recognize  tbat  the  license  of  a 
riparian  owner  on  a  navigable  stream  in  Illi- 
tiois,  by  virtue  of  his  ownership  of  the  bed  in 
iront  of  his  land,  may  be  regulated  and  pro- 
hibited by  the  legislature  in  the  interest  of 
the  public  easements  of  navigation,  etc. 

Middleton  v.  Pritchard,  4  111.  510,  38  Am. 
Dec.  112;  People  v.  8t.  Louis,  10  111.  361,  48 
Am.  Dec.  330 ;  Illinois  d  M,  Canal  v.  Haven, 
10  111.  548;  Illinoia  River  Packet  Co,  v. 
Peoria  Bridge  Aaeo.  38  111.  467;  Enetninger 
T.  People,  47  111.  384,  96  Am.  Dec.  495 ;  Chi- 
-oayo  v.  Laflin,  49  111.  172;  Chicago  v.  Mo- 
<Hnn,  51  111.  266,  2  Am.  Rep.  295;  Rookioell 
T.  Baldwin,  53  111.  19;  Hubbard  v.  Bell,  54 
lU.  110,  5  Am.  Rep.  98;  Braxon  v.  Bresaler, 
M  111.- 488;  Washington  Ice  Co,  v.  Shortall, 
101  111.  46,  40  Am.  Rep.  196;  Piper  v.  Con- 
nelly, 108  111.  646. 

The  river  and  harbor  act  is  preventive  leg- 
islation, and  is  not  legislation  designed  to 
grant  authority. 

Lake  Shore  d  M.  8,  R,  Co,  v.  Ohio,  165  U. 
S.  365,  41  L.  ed.  747,  17  Sup.  Ct.  Rep.  357; 
Lane  v.  Smith,  71  Conn.  65,  41  Atl.  18;  20 
Op6  Atty.  Gen.  102. 

The  states  have  power  over  local  matters, 
«uch  as  bridges,  quarantine,  pilots,  wharves, 
etc.,  in  the  absence  of  any  legislation  on  the 
same  subject  .by  Confess,  aluiough  the  exer- 
<rise  of  such  power  by  the  states  may,  and 
often  does,  incidentally  affect,  impede,  and 
embarrass  interstate  commerce. 

Gibbons  v.  Ogden,  9  Wheat.  1,  6  L.  ed.  23 ; 
•Cooley  V.  Philadelphia  Port  Wardens,  12 
How.  299,  13  L.  od.  996. 

In  the  application  of  the  principles  of  the 
«upreinacy  of  an  act  of  Congress  in  a  case 
vehere  the  state  law  is  but  the  exercise  of  a 
resen'ed  power,  the  repugnance  or  conflict 
should  be  direct  and  positive,  so  that  the  two 
acts  could  not  be  reconciled  or  consistently 
stand  together,  and  the  act  of  Congress 
should  have  been  passed  in  the  exercise  of  a 
«lear  power  under  the  Constitution. 

Sinnot  v.  Davenport,  22  How.  227,  16  L. 
ed.  307.  See  also  Ex  parte  Siebold,  100  U. 
S.  371,  26  L.  ed.  717. 

The  construction  which  coimsel  seek  to  put 
upon  the  power  vested  in  the  Secretary  of 
War  by  the  act  of  Congress  of  1899  makes 
the  constitutionality  of  that  act  as  applied 
to  the  facts  in  this  case  very  doubtful. 

Yick  Wo  V.  Hopkins,  118  U.  S.  356,  30  L. 
ed.  220,  6  Sup.  C^  Rep.  1064. 

Mr.  Justice  Harlan,  delivered  the  opin- 
ion of  the  court: 

The  appellants,  citizens  of  Illinois, 
1)rought  this  suit  against  the  city  of  Chi- 
•cago  for  the  purpose  of  obtaining  a  decree 
restraining  the  defendant,  its  officers  and 
agents,  from  interfering  with  the  construc- 
tion of  a  dock  in  front  of  certain  lands 
owned  by  the  plaintiffs  and  situated  on  Cal- 
umet river,  within  the  limits  of  that  city. 

The  city  demurred  to  the  bill  upon  the 
ground  that  it  did  not  state  facts  entitling 
the  plaintiffs  to  the  relief  asked.  The  de- 
murrer was  sustained,  and  the  bill  was  dis- 
missed for  want  of  equity. 

The  controlling  question  in  the  case  is 
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whether  the  plaintiffs  have  the  right,  in  vir- 
tue of  certain  legislation  of  Congress  and 
of  certain  action  of  the  Secretary  of  War, 
to  which  reference  will  be  presently  made, 
to  proceed  with  the  proposed  work  in  disrc 
gard  of  an  ordinance  of  the  city  of  Chicago 
requiring  the  permission  of  its  department 
of  public  works  as  a  condition  precedent  to 
the  construction  of  any  dock  within  the  lim- 
its of  *the  city.  The  plaintiffs  had  not  ob-[412] 
tained  anv  permit  frnni  that  department. 

The  legislation  of  Congress  and  the  action 
of  the  Secretary  of  War  upon  which  the 
plaintiffs  rely  are  very  fully  set  forth  in  the 
bill,  and  are  as  follows: 

In  the  river  and  harbor  appropriation  act 
of  August  2d,  1882,  chap.  376,  will  be  found 
this  provision:  "Improving  harbor  at  Cal- 
umet, Illinois:  Continuing  improvement, 
thirty-five  thousand  dollars:  Provided, 
That  with  a  view  to  the  improvement  of  the 
Calumet  river,  in  the  state  of  Illinois,  from 
its  mouth  to  the  Fork  at  Calumet  lake,  the 
Secretary  of  War  shall  appoint  a  board  of 
engineers  who  shall  examine  said  river  and 
report  upon  the  practicability  and  the  best 
method  of  perfecting  and  maintaining  a 
channel  for  tnrough  navigation  to  said  Fork 
at  Lake  Calumet,  adapted  to  the  passage  of 
the  largest  vessels  navigating  the  Northern 
and  Northwestern  Lakes,  limiting  and  locat- 
ing the  lines  of  channel  to  be  improved  by 
the  United  States,  and  of  docks  that  may  be 
constructed  by  private  individuals,  corpora- 
tions, or  other  parties,  and  clearly  defining 
the  same  under  the  direction  of  the  chief  of 
engineers,  United  States  Army;  and  the 
Secretary  of  War  shall  report  to  Congress 
the  result  of  said  examination,  and  the  es- 
timated cost  of  the  proposed  improvement; 
also  what  legislation,  u  any,  is  necessary 
to  prevent  encroachments  being  made  or 
maintained  within  the  limits  of  the  channel 
designated  as  above  provided  for."  22 
Stat,  at  L.  194. 

Thereafter,  the  bill  alleges,  the  Secretary 
of  War  appointed  a  board  of  engineers,  who 
surveyed  the  river  and  deflned  the  lines  of 
its  channel  and  of  docks  to  be  constructed, 
under  the  direction  of  said  chief  of  engi- 
neers; and  the  Secretary  of  War  thereafter 
reported  to  Congress  the  estimated  cost  of 
the  proposed  improvement. 

In  the  river  and  harbor  appropriation 
act  of  July  5th,  1884,  chap.  229,  this  provi- 
sion was  inserted:  "Improving  Calumet 
River,  Illinois:  Continuing  improvement, 
fifty  thousand  dollars:  Provided,  however. 
That  no  part  of  said  sum  shall  be  expend- 
ed until  the  right  of  way  shall  have  been 
conveyed  to  the  United  States,  free  from 
expense,  and  the  United  States  shall  be  ful- 
ly *released  from  all  liability  for  damage8[413] 
to  adjacent  property  owners,  to  the  satis- 
faction of  the  Secretary  of  War."  23  Stat, 
at  L.  133,  143. 

Under  these  enactments,  the  bill  alleged, 
the  United  States  caused  a  plat  to  be  made 
establishing  the  channel  of  the  river  and  its 
lines,  and  fixing  the  dock  lines  thereof. 
That  plat  was  approved  by  the  chief  of  en- 
gineers of  the  Army  and  was  duly  recorded 
in  the  recorder's  office  of  Cook  county. 
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The  above  legislation  was  followed  by 
this  provision  in  the  river  and  harbor  act  of 
August  5th,  1886,  chap.  929:  '^Improving 
Calumet  River,  Illinois:  Continuing  im- 
provement, thirty  thousand  dollars;  of 
which  eleven  thousand  two  hundred  and  fif- 
ty dollars  are  to  be  used  between  the  Forks 
and  one-half  mile  east  of  Hammond,  Indi- 
ana ;  .  .  .  Provided,  however,  That  no 
part  of  said  sum,  nor  any  sum  heretofore 
appropriated,  except  the  said  eleven  thou- 
sand two  hundred  and  fifty  dollars,  for  the 
river  above  the  Forks,  shall  be  expended  un- 
til the  entire  right  of  way,  aa  set  forth  in 
Senate  Executive  Document  Number  Nine, 
second  session  Forty-seventh  Congress,  shall 
have  been  conveyed  to  the  United  States 
free  of  expense,  and  the  United  States  shall 
be  fully  released  from  all  liability  for  dam- 
ages to  adjacent  property  owners,  to  the 
satisfaction  of  the  Secretary  of  War; 
.    .     ."    24  Stat,  at  L.  310,  326. 

Without  goine  into  all  the  details  set 
forth  in  the  bill,  it  may  be  assumed  that 
the  deeds  of  conveyance  which  the  above 
acts  of  1884  and  1886  required  to  be  made 
to  the  United  States  were  in  fact  made  and 
accepted. 

The  bill  allege»  that  the  United  States  by 
its  duly  authorized  oflicials  thereafter  en- 
tered upon  the  improvement  of  Calumet 
river  in  accordance  with  the  surveys  and 
plans  adopted  by  the  chief  of  engineers  of 
the  United  States  Army,  and  "thereby  es- 
tablished said  dock  or  channel  line  on  the 
west  line  of  said  river  in  the  manner  and 
form  shown  by  said  plat  approved  by  the 
said  chief  of  engineers,  and  nled  for  record 
as  aforesaid." 

By  the  7th  section  of  the  river  and  harbor 
act  of  Congress  approved  September  19th, 
1890,  chap.  907,  it  was  i>rovided:  "That  it 
shall  not  be  lawful  to  build  any  wharf,  pier, 
dolphin,  boom,  dam,  weir,  breakwater,  bulk- 
[414]head,  jetty,  or  structure  of  *any  kind  outside 
established  harbor  lines,  or  in  any  navigable 
waters  of  the  United  States  i  where  no  har- 
bor lines  are  or  may  be  established,  with- 
out the  permission  of  the  Secretary  of  War, 
in  any  port, /oadstead,  haven,  harbor,  navi- 

gEible  nver,  or  other  waters  of  the  United 
tates,  in  such  manner  aa  shall  obstruct  or 
impair  navigation,  commerce,  or  anchorage 
of  said  waters,  and  it  shall  not  be  lawful 
hereafter  to  commence  the  construction  of 
any  bridge,  bridge-draw,  bridge  piers  and 
abutments,  causcwav,  or  other  works  over 
or  in  anv  port,  road,  roadstead,  haven,  har- 
bor, navigable  river,  or  navigable  waters  of 
the  United  States,  under  any  act  of  the  leg- 
islative assembly  of  any  state,  until  the  lo- 
cation and  plan  of  such  bridge  or  other 
works  have  been  submitted  to  and  approved 
by  tlie  Secretary  of  War,  or  to  excavate  or 
fill,  or  in  any  manner  to  alter  or  modify  the 
course,  location,  condition,  or  capacity  of 
the  channel  of  said  navigable  water  of  the 
United  States,  unless  approved  and  author- 
ized by  the  Secretary  of  War:  Provided, 
That  this  section  shall  not  apply  to  any 
bridge,  bridge-draw,  bridge  piers,  and'  abut- 
ments the  construction  of  which  has  been 
hpretofore  duly  authorized  by  law,  or  be  so 
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construed  as  to  authorize  the  construction 
of  any  bridge,  drawbridge,  bridge  piers  and 
abutments,  or  other  works,  under  an  act  of 
the  legislature  of  any  state,  over  or  in  any 
stream,  port,  roadstead,  haven,  or  harbor, 
or  other  navigable  water  not  wholly  within 
the  limits  of  such  state."  26  Stat,  at  L. 
426,  454. 

Then,  by  the  10th  section  of  the  river  and 
harbor  act  of  March  3d,  1899,  chap.  425,  it 
was  provided:  "That,  the  creation  of  any 
obstruction  not  affirmatively  authorized  by 
Congress,  to  the  navigable  capacity  of  any 
of  the  waters  of  the  United  States,  is  liereby 

Erohibited;  and  it  shall  not  be  lawful  to 
uild,  or  commence  the  building  of,  any 
wharf,  pier,  dolphin,  boom,  weir,  breakwa- 
ter, bulkhead,  jetty,  or  other  structures  in 
any  port,  roadstead,  haven,  harbor,  canal, 
navigable  river,  or  other  water  of  the 
United  States,  outside  established  harbor 
lines,  or  where  no  harbor  lines  have  been 
established,  except  on  plans  recommended 
by  the  chief  of  engineers  and  authorized  by 
the  Secretary  of  War;  and  it  shall  not  be 
lawful  to  excavate  or  fill,  or  in  any  manner 
to  alter  or  modi^  ihb  course,  location,  con- 
dition, *or  capacity  of,  any  port,  roadstead,  [416) 
haven,  harbor,  canal,  lake,  harbor  of  refuge, 
or  inclosure  within  the  limits  of  any  break- 
water, or  of  the  channel  of  atiy  navigable 
water  of  the  United  States,  unless  the  work 
has  been  recommended  by  the  chief  of  en- 
gineers and  authorized  by  the  Secretary  of 
War  prior  to  beginning  the  same."  30 
SUt.  at  L.  1121,  1161  (  U.  S.  Comp.  SUt. 
1901,  p.  3541). 

Subse<]uently,  the  plaintiffs  and  the  Calu- 
met Qrain  k  Elevator  Conipany — the  latter 
also  owning  land  on  the  Calumet  river  in 
front  of  which  the  proposed  new  dock  would 
be  built— caused  plans  of  the  dock  to  be 
prepared  and  submitted  to  the  Secretary  of 
War  and  the  chief  of  engineers  of  the  Army, 
and  application  was  made  to  the  former  for 
permission  to  rebuild  the  dock  along  the 
front  of  their  lands  on  Calumet  river  as 
shown  by  those  plans. 

l*hose  plans  were  approved  by  the  United 
states  engineer  stationed  at  Chicago,  and 
were  su^quently  recommended  by  the 
chief  of  engineers  of  the  Army.  The  Secre- 
tary thereupon  issued  and  delivered  to  the 
plaintiffs  and  the  Qrain  A.  Elevator  Com- 
pany the  following  instrument: 

Whereas,  l^  S  10  of  an  act  of  Congress,, 
approved  March  3d,  1899,  entitled  "An  Act 
Making  Appropriations  for  the  Construc- 
tion, Repair,  and  Preservation  of  Certain 
E^iblic  Works  on  Rivers  and  Harbors,  and 
for  Other  Purposes,"  it  is  provided  that  it 
shall  not  be  lawful  to  build,  or  commence 
the  building  of,  any  wharf,  pier,  dolphin,, 
boom,  weir,  breakwater,  bulkhead,  jetty,  or 
other  structures  in  any  port,  roadstead, 
haven,  harbor,  canal,  navigable  river,  or 
other  water  of  the  United  States,  outside 
established  harbor  lines,  or  where  no  harbor 
lines  have  been  established,  except  on  plans 
recommended  by  the  chief  of  engineers  and 
authorized  by  the  Secretary  of  War:  anrf  f 
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shall  not  be  lawful  to  ezcaTate  or  fill,  or  in 
any  manner  to  alter  or  modify  the  course, 
location,  condition,  or  capacity  of,  any  port, 
roadstead,  haven,  harbor,  canal,  lake,  har- 
bor of  refuse,  or  indosure  within  the  limits 
of  any  breiucwater,  or  of  the  channel  of  any 
naviffable  water  of  the  United  States,  un- 
less'the  work  hAis  been  recommended  by  the 
chief  of  ensineers  and  authorized  by  the 
Secretaiy  of  War  prior  to  beginning  the 
ftame;  and  whereas,  D.  M.  Cummings,  as  ex- 
1416]eeutor  of  the  estate  of  C.  R.  *Chunmings,  and 
the  Calumet  Qrain  A,  Elevator  Company 
have  applied  to  the  Secretaiy  of  War  for 
permission  to  rebuild  the  dock  in  front  of 
that  part  of  block  108,  in  sections  5  and  6, 
T.  37,  K.  15,  £.,  fronting  on  Calumet  river, 
south  of  95th  street,  Chicago,  Illinois,  along 
the  lines  shown  on  the  attached  plans, 
which  have  been  reconunended  by  the  chief 
of  engineers;  noAv,  therefore,  this  is  to  cer- 
tify fiat  the  Secretary  of  War  hereby  gives 
unto  said  D.  M.  Cummin^,  as  executor  of 
the  estate  of  C.  R.  Cummings,  and  the  Cal- 
umet Grain  A,  Elevator  Company  permission 
to  rebuild  the  dock,  at  said  place,  along  the 
lines  shown  on  said  plans,  subject  to  the 
following  condition:  That  the  work  herein 
permitt^  to  be  done  shall  be  subject  to  the 
supervision  and  approval  of  the  engineer 
officer  of  the  United  States  Army  in  charge' 
of  the  locality. 

Witness  my  hand  this  12th  day  of  May, 
1900.  Elihu  Root, 

Secretary  of  War. 

The  bill  then  alleged — 

That  after  the  granting  of  permission  by 
the  Secretary  of  War  the  plaintiffs  became 
entitled,  in  virtue  of  that  permission  and 
the  provision  of  the  act  of  March  3d,  1899, 
to  build  the  proposed  dock  in  front  of  their 
premises,  subject  only  to  the  condition  that 
the  work  should  be  under  the  supervision 
and  be  approved  by  the  engineer  officer  of 
the  Army  in  charge  of  the  locality; 

That  after  the  action  of  the  Secretary  of 
War  they  entered  into  a  contract  for  the 
building  of  the  dock,  and  were  engaged  in 
the  prosecution  of  the  work  when,  about 
the  16th  of  October,  1900,  the  city  of  Chi- 
cago, by  its  officers  and  agents,  put  a  stop 
to  the  work  by  force  and  threats,  asserting 
that  it  could  not  be  prosecuted  unless  a  per- 
mit therefor  be  issued  by  its  department  of 
public  works; 

That  this  action  of  the  city  was  taken 
pursuant  to  certain  ordinances  theretofore 
passed  by  the  city  council,  and  which  made 
it  the  duty  of  the  ci^s  harbor  master  to 
require  all  parties  engaged  in  repairing,  re- 
newing, altering,  or  constructing  any  dock 
within  the  city  to  produce  such  permit,  and 
in  default  thereof  to  cause  the  arrest  of  any 
parties  engaged  in  the  work  and  the  remov- 
al of  the  dodc ; 
[417]  *That  the  engineer  officer  in  the  depart- 
juent  of  public  works  of  the  city,  having 
agreed  that  the  city  had  no  power  to  inter- 
fere with  the  plaintiffs  or  prevent  the  build- 
ing of  said  dock  by  them,  agreed  that  the 
work  should  not  be  interfered  with  by  the 
city  or  its  agents; 
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That  the  plaintiffs  thereupon  resumed 
the  construction  of  the  dock,  but  they  were 
again  stopped  by  the  city  through  its  police, 
and  plaintiffs'  contractors,  a^nts,  ana  serv- 
ants were  forced  to  discontinue  the  work, 
being  threatened  with  arrest  and  violence  if 
th^  should  attempt  to  continue  it  further; 

That  the  city*  oj  its  officers  and  asents 
has  notified  the  plaintiffs  that  they  will  not 
be  permitted  to  continue  the  work  or  to 
build  the  dook  in  front  of  their  premises, 
notwithstanding  the  permission  or  author- 
ity given  to  them  by  the  Secretary  of  War, 
and  that,  by  its  police,  it  would  forcibly 
prevent  the  building  thereof,  arrest  those 
engaged  in  doing  the  work,  and  remove  any 
dock  built;  and, 

That  the  city  wholly  refuses  to  recognize 
the  permission  and  authority^  given  the 
plaintiffs  by  the  Secretary  of  War  to  build 
said  dock,  and  their  right  "under  the  Con- 
stitution and  laws  of  the  United  States,  and 
more  particularly  under  the  said  act  of 
Congress  of  March  3d,  1899,  to  build  it  by 
virtue  of  the  said  authority  and  permission 
granted  by  the  Secretaiy  of  War  and  the 
appl'oval  and  recommendation  of  the  plans 
therefor  by  the  chief  of  engineers  of  the 
United  States  Army;" 

That,  in  view  of  the  action  taken  by  the 
city  and  its  police,  they  fear  that  attempts 
to  continue  their  work  will  necessarily  be 
futile  and  lead  to  breaches  of  the  peace  and 
conflicts  between  the  men  engaged  in  the 
work  and  the  police  of  the  city  of  Chicago; 
and  that  the  right  to  build  said  dock  in 
front  of  their  premises  in  accordance  with 
the  permission  and  authorRv  given  them 
by  the  Secretary  of  War  and  on  the  lines 
recommended  by  the  chief  of  engineers  and 
within  the  dock  line  established  by  said  sur- 
vey and  by  the  deed  to  the  United  States  is 
a  property  right,  which  the  plaintiffs  have 
as  the  owners  of  the  premises  and  of  the 
land  upon  which  the  dock  is  to  be  built,  and 
that  the  action  of  the  city  in  thus  prevent- 
ing the  building  of  the  dock  is  a  taking  of 
the  property  of  the  plaintiffs  "without  due 
'process  of  law,  and  a  taking  thereof  for  [4 18] 
public  use  without  just  compensation,  in 
violation  of  the  5th  Amendment  €d  the  Con- 
stitution of  the  Unfted  States." 

The  relief  asked  was  a  decree  enjoining 
the  city,  its  agents  and  officers,  from  inter- 
fering with  the  building  of  the  dock,  and 
that  upon  the  final  hearing  of  the  cause  it 
be  adjudged  and  decreed  that  under  the 
acts  of  Congress  the  plaintiffs  have  the 
right,  by  viixue  of  the  permission  granted 
by  the  Secretarv  of  War,  to  build  the  dock 
on  the  lines  shown  by  the  plans  recom- 
mended by  the  chief  of  engineers,  and  that 
the  city  of  Chicago  has  no  right,  power,  or 
authority  to  inteHere  therewith. 

1.  We  hold  that  the  circuit  court  had 
jurisdiction  in  this  case.  That  the  parties, 
plaintiffs  and  defendant,  are  citizens  of  the 
same  state  is  not  sufficient  to  defeat  the  ju- 
risdiction; for  by  the  act  of  March  3d,  1887. 
chap.  373,  as  corrected  by  the  act  of  *  August  [426] 
13th,  1888,  chap.  866,  the  circuit  courts 
have  jurisdiction,  without  reference  to  the 
citizenship  of  the  parties,  of  suits  at  com- 
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mon  law  or  in  equity  arising  under  the  Con- 
stitution or  laws  of  the  United  States.  24 
But.  at  L.  652,  25  Stot.  at  L.  433  (U.  S. 
Comp.  Stat.  1901,  p.  508).  The  present 
suit  docs  arise  under  the  Constitution  and 
laATs  of  the  United  States,  because  the 
plaintiirs  base  their  right  to  construct  the 
dock  in  question  upon  the  Constitution  of 
the  United  States,  as  well  as  upon  certain 
acts  of  Congress  and  the  permit  (so  called) 
of  the  Secretary  of  War, — which  legislative 
enactments  and  action  of  the  Secretary  of 
War  were,  it  is  alleged,  in  execution  of  the 
power  of  Confess,  under  the  Constitution, 
over  the  navigable  waters  of  the  United 
States.  Clearly,  such  a  suit  is  one  arising 
under  the  Constitution  and  laws  of  the 
United  States.  That  it  is  a  suit  of  that 
character  appears  from  the  bill  itself.  The 
allegations  which  set  forth  a  Federal  right 
were  necessary  in  order  to  set  forth  the 
plaintifTs'  cause  of  action. 

2.  The  appeal  was  properly  taken  directly 
to  this  court,  since  by  the  act  of  March  3d, 
1801,  chap.  617,  this  court  has  jurisdiction 
to  review  the  judgnaent  of  the  circuit  court 
in  any  case  involving  the  construction  or 
application  of  the  Constitution  of  the 
United  States.  26  Stat,  at  L.  830  (U.  8. 
Corop.  Stat  1901,  p.  664).  The  present 
case  belongs  to  that  class;  for  it  involves 
the  consideration  of  questions  relating  to 
the  power  of  Congress,  under  the  Constitu- 
tion, over  the  navigable  waters  of  tlie 
Usited  States. 

3.  We  come  now  to  the  merits  of  the  suit 
as  disclosed  by  the  bill.  The  general  prop- 
osition upon  which  the  plaintiffs  base  their 
right  to  relief  is  that  the  United  States,  by 
the  acts  Qi  Congress  referred  to,  and  by 
what  has  been  done  under  those  acts,  has 
taken  '^possession"  of  Calumet  river,  and, 
so  far  as  the  erection  in  that  river  of  struc- 
tures such  as  bridges,  docks,  piers,  and  the 
like  is  concerned,  no  jurisdiction  or  author- 
ity whatever  remains  with  the  local  author- 
ities. In  a  sense,  but  only  in  a  limited 
sense,  the  United  States  has  taken  posses- 
sion of  Calumet  river,  b^  improving  it,  by 
causing  it  to  be  surveyed,  and  bv  establish- 
ing lines  beyond  which  no  dock  or  other 
structure  shall  be  erected  in  the  river  with- 
out the  approval  or  consent  of  the  Secretary 

[427] of  War,  to  whom  has  been  ^committed  the 
determination  of  such  questions.  But  Con- 
gress has  not  passed  any  act  under  which 
Sarties,  having  simply  the  consent  of  the 
ecretary,  may  erect  structures  in  Calumet 
river  without  reference  to  the  wishes  of  the 
state  of  Illinois  on  the  subject.  We  say  the 
state  of  Illinois,  because  it  must  be  as- 
sumed, under  the  allegations  of  the  bill, 
that  the  ordinances  of  the  city  of  Chicago 
making  the  approval  of  its  department  of 
public  works  a  condition  precedent  to  the 
right  of  anyone  to  erect  structures  in  navi 
gable  waters  within  its  limits  are  consist 
ent  with  the  Constitution  and  laws  of  thai 
state,  and  were  passed  under  authority  con 
ferred  on  the  city  by  the  state. 

Calumet  river,  it  must  be  remembered,  n 
entirely  within  the  limits  of   Illinois,  ani 
the  aythority  of  the  state  over  it  is  plenaiy, 
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subject  only  to  such  action  as  Congress  may 
take  in  execution  of  its  power  under  the 
Constitution  to  regulate  commerce  among 
the  several  states.  That  authority  has  been 
exercised  by  the  state  ever  since  it  was  ad- 
mitted into  the  Union  upon  an  equal  foot* 
ing  with  the  original  states. 

In  Kacanaha  d  L.  M.  Trattsp.  Co,  v.  Chi- 
cago, 107  U.  S.  678,  683,  27  L.  ed.  44^,  445, 
2  Sup.  Ct.  Rep.  186,  188,  the  question  waa 
as  to  the  validity  of  regulations  made  by 
the  city  of  Chicago  in  reference  to  the  clos- 
ing, between  certain  hours  of  each  day,  of 
bridges  across  the  Chicago  river.  Those 
regulations  were  alleged  to  be  inconsistent 
with  the  power  of  Congre^  over  interstate 
commerce.    This  court  said:     ''Tlie  Chica- 

go  river  and  its  branches  must,  therefore,, 
e  deemed  navigable  waters  of  the  United 
States,  over  which  Congress  under  its' com- 
mercial power  may  exercise  control  to  the 
extent  necessary  to  protect,  preserve,  and 
improve  their  free  navigation.  But  the 
states  have  full  power  to  regulate  withio 
their  limits  matters  of  internal  police,  in- 
cluding in  that  general  designation  what- 
ever will  promote  the  peace,  comfort,  con- 
venience, and  prosperity  of  their  people. 
This  power  embraces  the  construction  of 
roads,  canals,  and  bridges,  and  the  estab- 
lishment of  ferries,  and  it  can  generally  be 
exercised  more  wisely  by  the  states  than  by 
a  distant  authority.  They  are  the  first  to 
see  the  importance  of  such  means  of  inter- 
nal communication,  and  are  more  deeply 
concerned  than  others  in  their  wise  manage- 
ment. Illinois  is  •  more  immediately  af- 
fected by  the  bridges  over  the  Chicago  *riyer[428] 
and  its  branches  than  any  other  state,  and 
is  more  directly  concerned  for  the  prosper- 
ity of  the  city  of. Chicago,  for  the  conven- 
ience and  comfort  of  its  inhabitants,  and 
the  growth  of  its  commerce.  And  nowhere 
could  the  power  to  control  the  bridges  in 
that  city,  their  construction,  form,  and 
strength,  and  the  size  of  their  draws,  and 
the  manner  and  times  of  using  them,  be  bet- 
ter vested  than  with  the  state,  or  the  au- 
thorities of  the  city  upon  whom  it  has  de- 
volved that  duty.  When  its  power  is  exer- 
cised so  as  to  unnecessarily  obstruct  the 
navigation  of  the  river  or  its  branches.  Con- 
gress may  interfere  and  remove  the  obstruc- 
tion. If  the  power  of  the  state  and  that  of 
the  Federal  government  come  in  conflict^ 
the  latter  must  control  and  the  former 
yield.  This  necessarily  follows  from  the 
position  given  by  the  Constitution  to  legis- 
lation in  pursuance  of  it,  as  the  supreme 
law  of  the  land.  But  until  Congress  acta 
on  the  subject,  thci  power  of  the  state  over 
bridges  across  its  navigable  streams  is  ple- 
nary. This  doctrine  has  been  recognized 
from  the  earliest  period,  and  approved  in 
repeated  cases,  the  most  notable  of  which 
are  Willson  y.  Black  Bird  Creek  Marah  Co. 
2  Pet  246,  7  L.  ed.  412,  decided  in  1829,  and 
ailman  v.  Philadelphia,  3  Wall.  713,  18  L> 
ed.  96,  decided  in  1865.'' 

To  the  same  effect  is  the  recent  decision 
in  Ijake  Shore  d  If,  8.  R,  Co,  v.  Ohio,  165 
U.  S.  365,  306,  368.  41  L.  ed,  747.  748.  17 
Sup.  Ct.  Rep.   357.    See  also  Cartffrfll  r, 
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An^erican  River  Bridge  Co.  113  U.  S.  206, 
28  Lu  ed.  959,  5  Sup.  Ct.  Rep.  423,  and 
Huse  V.  Olover,  119  U.  S.  543,  30  L.  ed. 
487,  7  Sup.  Ct.  Hep.  313. 

Did  CoDgress,  in  the  execution  of  its  pow- 
er under  the  Constitution  to  regulate  in- 
terstate commerce,  intend  by  the  legislatiou 
in  question  to  supersede,  for  every  purpose, 
the  authority  of  Illinois  over  the  erection 
of  structures  in  navigable  waters  wholly 
within  its  limits?  Did  it  intend  to  declare 
that  the  wishes  of  Illinois  in  respect  of 
structures  to  be  erected  in  such  waters  need 
not  be  regarded,  and  that  the  assent  of  the 
Secretary  of  War,  prooeedins  under  the 
above  acts  of  Congress,  was  alone  sufficient 
to  authorize  such  structures? 

These   questions    were   substantially   an- 
swered by  this  court  in  Lake  8hore  d  M.  B. 
K.  Co.  V.  Ohio,  165  U.  S.  360,  368,  41  L.  ed. 
748,  17  Sup.  Ct.  Rep.  357,  358,  decided  in 
1807.    That  case  required  a  construction  of 
the  5th  and  7th  sections  of  the  river  ftvid 
[420]harbor  act  of  September  19th,  1890,  *upon 
which   sections  the   plaintiffs  In  this  case 
partly  rely.    In  that  case  this  court  said: 
**The  contention  is  that  the  statute  in  ques- 
tion' manifests  the  purpose  of  Conirress  to 
deprive  the  several  states  of  all  authority 
to   control    and    regulate    any    and   every 
structure   over   all    navigable   streams,   al- 
though they  be  wholly  situated  within  their 
territory.    That  full  power  resides  in  the 
states  as  to  the  erection  of  bridges  and  other 
works  in  navigable  streams  wholly  within 
their  jurisdiction,  in  the  absence  of  the  ex- 
ercise by  Congress  of  authority  to  the  con- 
trary,   is   conclusively   determined.    .    .     . 
The  mere  delegation  to  the  Secretaiy  of  the 
right  to  determine  whether  a  structure  au- 
thorized by  law  has  been  so  built  as  to  im- 
pede commerce,  and  to  direct,  when  reason- 
ably necessary,  its  modification  so  as  to  re- 
move such  impediment,  does  not  confer  upon 
that  oflicer  power  to  give  original  authority 
to  build  bridges,  nor  does  it  presuppose  that 
Congress  conceived  that  it  was  lodging 'in 
the   Secretary   power  to   that  end.     .     .     . 
The  mere  delegation  of  power  to  direct  a 
change  in  lawful  structures  so  as  to  cause 
them  not  to  interfere  with  commerce  can- 
not he  construed  as  conferring  on  the  officer 
named   the   right   to   determine   when   and 
where  a  bridge  may  be  built."    Referring  to 
the  7  th  section  of  the  act  of  1890,  the  court 
said:     "The    language   of   the    7th    section 
makes  clearer  the  error  of  the  interpreta- 
tion relied  on.  .  The  provision  that  it  shall 
not  be  lawful  to  thereafter  erect  any  bridge 
'in  any  navigable  river  or  navigable  waters 
of  the  United  States,  under  any  act  of  the 
legislative  assembly  of  any  state,  until  the 
location   and    plan   of   such    bridge    .     .     . 
have  been  submitted  to  and  approved  l^  the 
Secretary   of   War/  contemplated  that  the 
function  of  the  Secretary  should  extend  only 
to  the  form  of  future  structures,  since  the 
act  would  not  have  provided  for  the  future 
erection  of  bridges  under  state  authority  if 
it«  very  purpose  was  to  deny  for  the  future 
all     power    in  the    states  on  the  subject. 
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.  .  .  The  construction  claimed  for  the* 
statute  is  that  its  purpose  was  to  deprive 
the  states  of  all  power  as  to  every  stream, 
even  those  wholly  within  their  borders, 
whilst  the  very  words  of  the  statute,  saying 
that  its  terms  should  not  be  construed  as 
conferring  on  the  states  power  to  give  au- 
thority to  build  bridges  on  streams  not 
wholly  within  their  limits,  ^by  a  negative [4S0) 
pregnant  with  an  affirmative,  demonstrate 
that  the  object  of  the  act  was  not  to  deprive 
the  several  states  of  the  authority  to  con- 
sent to  the  erection  of  bridges  over  naviga- 
ble waters  wholly  within  their  territory.'* 

The  decision  in  Lake  Shore  d  M.  8.  H,  Co. 
y.  Ohio  was  rendered  before  the  passage  of 
the  river  and  harbor  act  of  1899.  But  the 
10th  section  of  that  act,  upon  which  the 
permit  of  the  Secretary  of  War  was  based, 
IS  not  so  worded  as  to  compel  the  conclusion 
that  Congress  intended,  bv  that  section,  to- 
ignore  altogether  the  wishes  of  Illinois  in 
respect  of  structures  in  navigable  watera 
that  are  wholly  within  its  limits.  We  may 
assume  that  (>>ngress  was  not  unaware  of 
the  decision  of  the  above  case  in  1897  and 
of  the  interpretation  placed  upon  existing 
legislative  enactments.  If  it  had  intends 
by  the  act  of  1809  to  assert  the  power  to- 
take  under  national  control,  for  every  pur- 
pose, and  to  the  fullest  possible  extent,  the 
erection  of  structures  in  the  navigable  wa- 
ters of  the  United  States  that  were  wholly 
within  the  limits  of  the  respective  states, 
and  to  supersede  entirely  the  authority 
which  the  states,  in  the  absence  of  any  ac- 
tion by  Congress,  have  in  such  matters^  sucfb 
a  radical  departure  from  the  previous  pol- 
icy of  the  government  would  have  been  man- 
ifested by  clear  and  explicit  language.  In 
the  absence  of  such  language  it  should  not 
be  assumed  that  any  such  departure  was  in- 
tended. 

We  do  not  overlook  the  long-settled  prin- 
ciple that  the  power  of  Congress  to  regulate 
commerce  among  the  states  "is  complete  in 
itself,  may  be  exercised  to  its  utmost  ex- 
tent, and  acknowledges  no  limitations  other 
than  are  prescribed  in  the  Coastitution."^ 
Gihhona  v.  Ogden,  9  Wheat.  1,  196,  6  L.  ed. 
23,  70;  Broton  v.  M€^yland,J.2  Wheat.  419, 
446,  6  L.  ed.  678,  688;  Broicn  v.  Houston, 
114  U.  S.  630,  29  L.  ed.  200,  5  Sups.  Ct.  Rep. 
1091.  But  we  will  net  at  this  time  make 
any  declaration  of  opinion  as  to  the  full 
scope  of  this  power,  or  as  to  the  extent  to 
which  Congress  may  go  in  the  matter  of  the 
erection,  or  authorizing  the  erection,  of 
docks  and  like  structures  in  nafigable  wa- 
ters that  are  entirely  within  the  territorial 
limits  of  the  several  states.  Whether  Con- 
gress may,  against  or  without  the  expressed 
will  of  a  state,  give  affirmative  authority  to 
private  parties  to  erect  structures  in  such 
waters,  it  ia  not  necessary  in  *this  case  to [431) 
decide.  It  is  only  necessary  to  say  that  the 
act  of  1809  does  not  manifest  the  purpose 
of  Congress  to  go  to  that  extent  under  the 
power  to  regulate  foreign  and  interstate 
commerce  and  thereby  to  supersede  the 
original  authority  of  the  states.    The. effect 
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of  that  act,  reasonalj  interpreted,  is  to 
make  the  erection  of  a  Btructure  in  a  navi- 
gable river,  within  the  limits  of  a  state,  de- 
pend upon  the  concurrent  or  joint  assent  of 
both  the  national  government  and  the  state 
government.  The  Secretary  of  War,  acting 
under  the  authority  conferred  by  Congress, 
may  assent  to  the  erection  by  private  par- 
ties of  such  a  structure.  Without  such  as- 
cent the  structure  cannot  be  erected  by 
them.  But  under  existing  legislation  they 
must,  before  proceeding  under  such  an  au- 
thority, obtain  also  the  assent  of  the  state 
acting  by  its  constituted  agencies. 

For  the  reasons  stated,  the  judgment  of 
4he  Circuit  Court  is  affirmed. 


CALUMET    GRAIN   &   ELEVATOR  COM- 

PANY,  Appt., 

V, 

crrr  op  Chicago. 

(Sec  8.  C.  Reporter*!  ed.  481.) 

Jurisdiction  of  circuit  court — suit  arising 
under  Federal  Constitution  and  laws — 
direct  appeal  to  Supreme  Court — naviga- 
ble waters — state  authority  over — when 
not  superseded  by  Congress. 

This  case  is  governed  by  the  decision  In  Cuw^- 
minys  v.  Chicago,  ante,  525. 

[No.  136.] 

Submitted    December     19,     1902.    Decided 
February  23,  190S. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  District 
of  Illinois  to  review  a  judgment  sustaining 
a  demurrer  to,  and  dismissing  for  want  of 
equity,  a  bill  to  enjoin  the  city  of  Chicago 
from  interfering  with  the  construction  of  a 
4ock  in  the  Calumet  river.     Affirmed. 

Mef(srs.  Wai^en  B.  Wilson  and  S.  A. 
Xijnde  submitted  the  cause  for  appellants. 

Mr.  Charles  M.  Walker  submitted  the 
•cause  for  appellee.  Mr.  Henry  Schofield  was 
with  him  on  the  brief. 

For  contentions  of  counsel  see  their  briefs 
as  reported  in  Cummings  v.  Chicago,  ante, 
^25. 

Mr.  Justice  Harlan  delivered  the  opin- 
ion of  the  court: 

This  case  relates  to  the  construction  of  a 
4ock  in  Calumet  river,  on  or  in  front  of  land 
belonging  to  the  appellant.  The  facts  upon 
which  that  company  principally  bases  its 
•claims  for  relief  are  those  upon  which  the 
plaintiffs  relied  in  Cummings  v.  Chicago, 
jnst  decided.  188  U.  S.  410,  ante,  525,  23 
Sup.  Ct  Rep.  472.  Upon  the  authority  of 
the  decision  in  that  case,  the  judgment  in 
this  case  is  affirmed. 
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•UNITED  STATES,  Appt.,  [4 

V. 

JAMES  A.  RICKERT,  as  County  Treas- 
urer in  and  for  Roberta  County,  Sooth 
Dakota. 

(See  8.  C  Reporter's  ed.  4S3-449.) 

Indian  allottees — state  tawatiom  of — eqmii^ 
ble  jrelief  against. 

m 

1.  A  state  may  not  tax  lands  allotted  to  la- 
dlans  iu  severalty,  under  the  act  of  Fcbcv- 
ary  8,  1887  (24  Stat,  at  L.  389.  chap.  119). 
the  5th  section  of  which  requires  the  United 
States  to  hold  such  lands  In  trust  for  the 
allottees  for  tweoty-five  years,  whoi,  oalesB 
the  time  shall  be  extended  by  the  Preddeat. 
they  shall  be  conveyed  free  from  any  charge 
or  encumbrance,  and  declares  that  any  eoo- 
veyance  thereof,  or  any  contract  toochtef 
the  same,  before  the  expiration  of  mch 
period,  shall  be  absolutely  null  and  void. 

2.  Permanent  Improvements  on  lands  allottsi 
to  Indians  In  severalty,  under  the  act  of  F^ 
niary  8.  1887  (24  Stat,  at  L.  389.  chspi 
119).  the  5th  section  of  which  reqolrM  the 
United  States  to  hold  such  lands  In  tmst  fisr 
the  allottees  for  twfoty-flve  years,  and  thsa, 
unless  the  time  shall  be  extended  by  the  rras- 
Ident,  convey  the  fee  free  from  any  charge  cr 
encumbrance,  cannot  be  taxed  by  a  itate  ss 
personal  property. 

8.  Cattle,  horses,  and  other  property  of  like 
character  furnished  by  the  United  8tat«  to 
Indian  allottees,  under  the  act  of  February 
8,  1887  (24  SUt.  at  L.  389.  chap.  119).  la 
order  to  enable  them  to  maintain  themselves 
while  the  land  should,  under  |  5  of  that  act, 
be  held  In  trust  by  the  United  SUtes  lor 
their  sole  use  and  benefit,  are  not  subject  Is 
state  taxa'tlon. 

4.  The  United  States  has  such  an  Intemt  la 
preventing  the  taxation  by  a  state  of  per- 
manent Improvements  on,  and  persoaal  prop- 
erty used  In  the  cultivation  of,  lands  al- 
lotted to  Indians  In  severalty,  under  the  set 
of  February  8,  1887  (24  SUt.  at  L.  389.  chap. 
119).  the  5th  section  of  which  requlras  tkt 
United  States  to  hold  such  lands  In  trust  for 
the  allottees  for  twenty-five  years,  and  tha 
convey  the  fee  free  of  all  encnmbraaea  aa 
entitles  It  to  maintain  a  suit  In  equity  is  »• 
strain  the  collection  of  such  tax. 

5.  The  United  States  has  no  such  prompt  sad 
efficacious  remedy  at  law  as  will  deprive  It 
of  the  right  to  equitable  relief  against  tht 
unlawful  taxation  by  a  state  of  peroiaBtBt 
Improvements  upon,  snd  personal  proporty 
used  In  the  cultivation  of,  lands  allotted  ts 
Indians  In  severalty,  under  the  act  of  l^^Bbn^ 
ary  8,  1887  (24  SUt.  at  L.  389.  chap.  11»)* 
the  6th  section  of  which  requires  the  Uslttd 
States  to  hold  such  lands  In  trust  for  the  al- 
lottees for  twenty-five  years,  and  then  coav^ 
the  fee  free  of  all  encumbrance.     * 


Nora. — Oh  infnnetion  to  re%traim  tks 
Hon  of  illegal  tames  seo  notes  to  Odlla  ▼. 
Woodruff  (Fia.)  22  L.  R.  A.  699:  Dowi  ▼. 
Chicago,  20  L.  ed.  U.  B.  65 :  and  Ogdea  City  f. 
Armstrong,  42  !<.  ed.  U.  B.  445. 

On  the  furisdiotion  of  equity  whore  rmmtig 
at  taw  exists — see  notes  to  Ifeldraa  v.  IM* 
drum  (Colo.)  11  L.  R.  A.  65 :  Delawart,  L.  d 
W.  R.  Co.  V.  Ontral  Stock  Tarda  A  Tnsitt 
Co.  (N.  J.  Eq.)  6  L.  R.  A.  856;  sad  Tylw 
V.  Savage^  36  L.  ad.  U.  B.  8S. 
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[No.  216.] 

Argued    January    28,   29,    190S,    Decided 
February  23,  190S. 

ON  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  presenting  questions  as  to 
the  riffht  of  a  state  to  tax  Indian  allottees, 
and  the  right  of  the  Federal  government  to 
equitable  relief  against  such  taxation.  The 
fourth  question  answered  in  the  affirmative, 
and  the  first,  second,  third,  and  fifth  ques- 
tions in  the  negative. 

The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  General  Van  Devan- 
ter  argued  the  cause,  and,  with  Mr.  Joseph 
R,  Webster,  filed  a  brief  for  appellant: 

The  political  status  of  tribal  Indians  is 
that  of  pupilage  under  wardship  of  the  gen- 
eral government. 

United  States  v.  Kagama,  118  U.  S.  375* 
383,  30  L.  ed.  228,  6  Sup.  Ct.  Rep.  1109. 

The  duly  and  jurisdiction  to  exercise  such 
control  and  wardship  being  so  vested  in  the 
general  government,  the  manner  of  its  exer- 
cise  is  purely  a  political  question  for  deter- 
mination by  the  political  departments,  and 
not  within  judicifld  cognizance. 

Thomas  v.  Oay,  169  U.  S.  264,  271,  42  L. 
«d.  740,  743,  18  Sup.  Ct.  Rep.  340;  Stephens 
V.  Cherokee  Nqtion,  174  U.  S.  446,  483-^85, 
43  L.  ed.  1041,  1055,  19  Sup.  Ct.  Rep.  722; 
Cherokee  Nation  v.  Hitchcock,  187  U.  S.  294, 
ante,  p.  183,  23  Sup.  Ct  Rep.  115;  Lone 
Wolf  V.  Hitchcock,  187  U.  S.  663,  ante,  299, 
23  Sup.  Ct  Rep.  216. 

The  legsA  title  of  the  United  States  is  not 
devested  by  the  instrument  which  has  come 
to  be  known  as  a  first  or  trust  patent.  That 
instrument  amounts  simply  to  a  covenant  to 
stand  seised  to  the  use  of  tiie  allottee,  with  a 
promise  to  convey  at  the  expiration  ol  the 
fixed  trust  period,  or  of  such  extended  period 
as  the  President,  in  his  discretion,  may  pre- 

scribe. 

lAezie  Bergen,  30  Land  Dec.  268. 

As  long  as  the  United  States  recognizes 
the  national  chai*acter  of  the  Indians,  they 
are  under  the  protection  of  treaties  and  the 
laws  of  Congress,  and  their  propertv  is  with- 
drawn from  the  operation  of  state  laws. 

The  Kansas  Indians,  6  Wall.  737,  sub 
nom.  Blue  Jacket  v.  Johnson  County,  18 
li,  ed.  667 ;  The  New  York  Indians,  6  Wall. 
761,  769,  sub  nom.  Fellows  v.  Denniston,  18 
L.  ed.  708,  712. 

The  states  have  no  power,  by  taxation  or 
otherwise,  in  any  manner  to  burden  or  con- 
trol the  governmental  agencies  of  the  United 
States  acting  in  one  of  its  appropriate  and 
exclusive  spheres  o!f  action. 

19  Ops.  Atty.  Qen.  161,  611. 

The  act  making  the  Indian  citizens  does 
not  of  itself  take  them  from  the  condition  of 
pupilage,  or  remove  them  from  the  control 
of  the  government,  but  is  only  a  step  looking 
to  that  end ;  it  rests  with  the  United  States 
to  declare  when  its  guardianship  is  ter- 
minated and  the  work  it  has  undertaken  is 
accomplished. 
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Bells  V.  Ross,  12  C.  C.  A.  206,  29  U.  8. 
App.  69,  64  Fed.  417;  Beck  r,  Floumoy  Live" 
Stock  d  Real-Estate  Co,  12  C.  C.  A.  497,  27 
U.  S.  App.  618,  66  Fed.  30;  United  States  T. 
Floumoy  Live-Stock  d  Re<U-Estate  Co.  69 
Fed.  886;  Farrell  v.  United  States,  49  C.  C. 
A.  183,  110  Fed.  942;  State  v.  Columbia 
George,  39  Or.  127,  66  Pac.  604;  Auditor 
General  v.  WUliams,  94  Mich.  180,  53  N.  W. 
1097 ;  Cherokee  Nation  v.  Hitchcock,  187  U. 
S.  294,  ante,  183,  23    Sup.  Ct  Rep.  116. 

The  language  used  in  treaties  with  the 
Indians  should  never  be  construed  to  their 
prejudice. 

Worcester  t.  Georgia,  6  Pet  616,  582.  8  L. 
ed.  483,  608;  Choctaw  Nation  v.  United 
States,  119  U.  S.  1,  28,  30  L.  ed.  306,  316,  7 
Sup.  Ct  Rep.  76;  The  Kansas  Indians,  5 
Wall.  737,  Sftb  nom.  Blue  Jacket  v.  Johnson 
County,  18  L.  ed.  667;  In  the  Case  of  the 
Miamis,  6  Wall.  760,  sub  nom,  Wan-Zop-E* 
Ah  T.  Miami  County,  18  L.  ed.  674;  Minne- 
sota V.  Hitchcock,  186  U.  S.  373,  396,  46  L. 
ed.  954,  966,  22  Sup.  Ct  Rep,  660. 

Necessity  exists  for  extended  Federal  ju- 
risdiction and  control  over  Indian  lands. 

State  ex  rel,  Tompton  v.  Denoyer,  6  N.  D. 
586,  693,  72  N.  W.  1014. 

Until  the  government  consents  to  the  tax- 
ation of  its  property  and  agencies,  the  stats 
cannot  make  them  sub/ect  to  taxation. 

Van  Brocklin  v.  Anderson,  117  U.  S.  161, 
29  L.  ed.  845,  6  Sup.  Ct  Rep.  670. 

If  the  United  States  or  the  Indians  own 
the  land,  they  are  not  taxable,  and  an  in- 
junction against  their  being  taxed  will  be 
allowed. 

Union  P.  R.  Co.  v.  MoShane,  22  Wall.  444, 
462,  464,  22  L.  ed.  747,  751,  762;  Wisconsin 
C,  R,  Co.  V.  Price  County,  133  U.  S.  496,  611, 
33  L.  ed.  687,  694. 

If  taxation  is  void  because  levied,  in  vio- 
lation of  laws  of  the  United  States,  upon 
property  employed  in  the  sphere  of  the  gov- 
ernmental powers  of  the  United  States,  the 
enforcement  of  such  tax  may  be  enjoined, 
though  the  property  does  not  belong  to  the 
government 

Whitbeck  v.  Mercantile  Nat.  Bank,  127  U. 
S.  193,  32  L.  ed.  118,  8  Sup.  Ct  Rep.  1121. 

Jurisdiction  in  equity  attaches  unless  the 
leffal  remedy,  both  in  respect  to  the  final 
relief  and  the  mode  of  obtaining  it,  is  as 
efficient  as  the  remedy  which  equity  would 
confer  under  the  same  circumstances. 

Kilboum  V.  Sunderland,  130  U.  S.  606, 
614,  32  L.  ed.  1005,  1008,  9  Sup.  Ct  Rep. 
694. 

Messrs,  A.  B.  Kittredse  and  W.  D. 
Lane  argued  the  cause  and  filed  a  brief  for 
appellee: 

By  the  acts  of  Congress  under  which  these 
pat^its  were  granted,  it  is  plain  that  Con- 
gress intended  the  Indians  to  receive  the 
full  protection  of  the  local  laws,  and  to  be- 
come citizens  of  the  states  which  they  in- 
habit 

State  ex  rel.  Tompton  v.  Denoyer,  6  N.  D. 
586,  72  N.  W.  1014;  Keokuk  v.  Ulam,  4 
Okla.  6,  38  Pac.*  1080. 

All  property  is  subject  to  taxation  unless 

exempted  by  the  express  provision  of  some 
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•Mistitution,  statute,  or  treaty,  and  all  such 
<L\eniptiona  are  strictly  construed.  Immu- 
nity from  taxation  by  the  state  will  not  be 
ivci>gnized  unless  granted  in  terms  too  plain 
to  ^  mistaken. 

Chicago,  B.  d  K.  C,  R.  Co,  v.  Ouffey,  120 
U.  S.  660,  30  L.  ed.  732,  7  Sup.  Ct.  Bep.  693; 
Cooley,  Taxn.  pp.  204,  205;  25  Am.  k  Eng. 
£nc.  Law,  p.  157;  Waller  y.  Hughes  (Ariz.) 
11  Pac.  122. 

Tlie  improvements  upon  these  lands  are 
analogous  to  those  upon  public  lands  en- 
tered as  homesteads.  Su(^  improvements  are 
clearly  taxable;  they  are  not  the  property  of 
the  United  States. 

Crocker  v.  Donovan,  1  Okla.  165,  30  Pac. 
874;  State  eoD  rel.  Sioux  County  v.  Tucker, 
88  Neb.  50,  56  N.  W.  718. 

And  not  only  such  improvements  but 
those  on  other  public  lands  as  well. 

People  V.  Shearer,  30  Cal.  656;  Territory 
esB  reL  Sampson  v.  Clark,  2  Okla.  82,  35  Pao. 
882;  Forbes  v.  Oracey,  94  U.  S.  762,  24  L. 
ed.  313. 

The  mere  fact  that  the  legal  title  to  lands 
is  in  the  United  States  does  not  exempt  them 
from  taxation. 

Northern  P.  R,  Co,  v.  Walker,  47  Fed. 
681;  Cooley,  Taxn.  2^  ed.  pp.  87,  366,  and 
cases  there  cited. 

The  interest  of  a  lessee  of  government 
lands  is  taxable. 

Ew  parte  Qaines,  56  Ark.  227,  19  S.  W. 
602. 

Improvements  are  not  an  interest  in  real 
estate  under  the  statute  of  frauds. 

Pierson  r.  David,  1  Iowa,  23. 

Improvements  on  public  lands  are  prop- 
erty, and  a  sufficient  consideration  to  sus- 
tain a  promise  to  pay  for  the  same. 

Brooks  v.  Hiatt,  13  N^.  503,  14  N.  W. 
480. 

The  United  States  has  not  such  an  interest 
in  this  controversy,  or  in  its  subject,  as  en- 
titles it  to  maintain  this  suit. 

Kansas  P.  R,  Co.  v.  Prescott,  16  Wall.  608, 
21  L.  ed.  374;  Missouri  River,  Ft,  8,  d  O. 
R,  Co,  V.  Morris,  13  Kan.  302;  Kansas  P.  R, 
Co.  V.  Cnlp,  9  Kan.  38. 

If  the  United  States  is  the  owner  of  the 
personal  property  in  question,  it  has  an  ade- 
quate remedy  at  law.  If  the  'improve- 
menis"  assessed  as  a  personal  tax  are  a  part 
*of  the  realty  of  which  the  appellant  is  the 
legal  owner,  then  the  suit  will  not  lie,  be- 
cause property  of  the  United  States  cannot 
be  taxed  by  the  state,  and  a  court  of  equity 
will  not  enjoin  the  attempted  enforcement  of 
an  illegal  tax. 

Hanneicinkle  T.  Oeorgetoton,  15  Wall.  547, 
21  L.  ed.  231;  Mc Henry  v.  Brett,  9  N.  D. 
68,  81  N.  W.  65. 

It  is  a  well-established  principle  of  equity 
iuri.sprudence  that  mere  illegality  of  a  tax 
is  not  sufticient  ground  for  equitable  inter- 
fei^fice 

Cooley.  Taxn.  Ifi  760,  772,  774;  High,  Inj. 
i  505. 

Until  the  taxes  have  been  paid,  no  wrong 
has  been  suffered.  When  they  have  been 
paid,  they  can  be  recovered  back  in  an  action 
at  law,  which  furnishes  an  adequate  remedy. 
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Breuier  v.  Springfield,  97  Mass.  152;  Loud 
V.  Charleston,  99  Mass.  208;  Susquehanna 
Bank  v.  Broome  County,  25  N.  Y.  314. 

The  unlawful  collection  of  a  tax  by  dis- 
tress of  seizure  and  sale  of  chattels  is  no 
more  than  an  ordinary  trespass;  for  whisH 
there  is  an  ample  remedy  at  law. 

Odlin  V.  Woodruff,  31  Fla.  160,  22  L.  IL 
A.  699,  12  So.  227 ;  Ritter  v.  Patch,  12  CaL 
298. 

The  principle  that  illegality  of  tax  alone 
is  not  sufficient  to  justify  equitable  inter- 
ference, but  that  there  must  be  other  grounds 
bringing  the  case  clearly  under  equitable  ju- 
risdiction, is  not  less  firmly  established  by 
decisions  of  the  United  States  Supreme 
Court. 

Dows  V.  Chicago,  11  Wall.  108,  20  L.  ed^ 
65;  Hannewinklo  v.  Qeorgetown,  15  WalU 
547,  21  L.  ed.  231 ;  State  Railroad  Taa  Cases, 
92  U.  S.  575,  sub  nom.  Taylor  v.  Secor,  2a 
L.  ed.  663. 

Mr.  Justice  Harlan  delivered  the  opin- 
ion of  the  court: 

This  suit  was  instituted  under  the  direc- 
tion of  the  Attorney  General  of  the  United 
States,  for  the  purpose  of  restraining  the 
collection  of  taxes  alleged  to  be  due  the 
coimty  of  Roberts,  Sou&  Dakota,  in  respect 
of  certain  permanent  improvements  on,  and 
personal  property  used  in  the  cultivation  of, 
lands  in  that  county  occupied  by  members 
of  the  Sisseton  band  of  Sioux  Indians  in 
the  state  of  South  Dakota. 

*The  case  is  here  upon  questions  certified  [433] 
by  the  judges  of  the  United  States  circuit 
court  of  appeals  for  the  eighth  circuit. 

According  to  the  certificate  the  bill  al- 
leged that  Charles  R.  Crawford,  Adam 
Little  Thunder,  Solomon  Two  Stars,  and 
Victor  Renville  are  Indians  and  members 
of  the  Sisseton  band  of  Sioux  Indians  in 
the  state  of  South  Dakota,  wards  of  the 
United  States  and  under  its  guardianship 
and  supervision,  and  residents  of  that  por- 
tion of  the  Sisseton  agency  situated  in  the 
county  of  Roberts;  that  the  said  Indians 
are  holding,  and  for  several  years  last  past 
have  held,  allotted  lands  in  that  county, 
and  within  the  former  Sisseton  Indian  Res- 
ervation, which  lands  were  allotted  to  those 
Indians  under  the  provisions  of  the  agree- 
ment of  December  the  12th,  1889,  as  rati- 
fied by  the  act  of  March  3d,  1891  (26  Stat, 
at  L.  1035,  1036,  chap.  543),  and  more  par- 
ticularly under  §  5  of  the  general  allotment 
act  of  Congress  approved  February  the  8th, 
1887  (24  Stat,  at  L.  389,  chap.  119).  and 
that  the  lands  so  allotted  by  the  United 
States  are  held  in  trust  by  the  United 
States  under  the  provisions  of  the  last- 
named  act. 

The  bill  then  alleged  that  during  the  year 
1900  the  duly  authorized  officers  of  Roberts  , 
county  listed  certain  improvements  on  the 
allotted  lands  of  Crawford,  and  returned 
the  assessment  thereon  at  the  sum  of  $630, 
»5uch  improvements  coasinting  of  a  large- 
frame  house  and  bam  attached  thereto  (a 
fixture  and  permanent  improvement  upon 
the  allotted  lands),  and  other  improvements 
of  a  permanent  character  attached  to  these- 
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lands;  that  the  amount  of  taxes  extended 
oo  the  tax  roll  of  such  improvements  for 
state  and  county  taxes  for  the  year  1900 
was  the  sum  of  $21.42;  that  for  that  year 
the  officers  of  Roberts  county  listed,  as- 
sessed, and  returned  upon  the  tax  rolls  of 
the  county  certain  personal  property 
against  Crawford,  consisting  of  horses,  one 
cow,  and  two  wagons,  at  the  aggregate  valu- 
ation of  $120,  upon  which  was  assessed  and 
levied  a  tax  of  $4.00 ;  and  that  said  personal 
property  was  issued  to  the  allottee  by  the 
United  States  pursuant  to  the  acts  of  Con- 
gress and  the  treaties  between  the  United 
States  and  the  band  of  Indians  to  which 
Crawford  belongs,  was  branded  "I.  D.,"  and 
was  then  and  there  in  the  possession  of  the 
allot  toe,  being  kept  and  used  by  him  upon 
his  nllotment 
[494]  ^Similar  allegations  were  made  in  refer- 
'  ence  to  the  other  Indians  named  in  the  bill, 
covering  the  years  1890  and  1900. 

U  was  also  alleged  that  the  defendant 
was  county  treasurer  and  collector  of  taxes 
for  the  county,  and  threatened  to  sell,  and 
was  about  to  sell,  the  property  just  de- 
scribed as, that  of  the  Indians  named  in  the 
bill  and  assessed  for  the  years  above  stated, 
and  would  sell  the  same  unless  restrained, 
whereby  the  United  States  would  be  sub- 
jected to  and  compelled  to  defend  a  multi- 
tude of  actions,  suits,  and  proceedings 
which  would  greatly  embarrass  it;  that  the 
assessments  of  said  property  and  the 
amount  of  taxes  so  assessed  and  returned 
upon  the  tax  roll  of  the  county  are  upon  the 
books  of  the  county  and  of  record  in  the  of- 
fice of  the  county  auditor  and  treasurer, 
and  constitute  a  cloud  upon  the  title  of  the 
lands  of  the  United  States  above  referred 
to. 

It  was  further  alleged  that  the  United 
States  was  without  any  plain,  adequate,  and 
speedy  remedy  at  law,  and  could  only  have 
relief  in  a  court  of  equity,  and  that  irrepa- 
rable injury  would  he  inflicted  upon  it  in 
case  the  enforcement,  assessment,  and  col- 
lection of  such  taxes  were  not  enjoined. 

The  defendant  demurred  to  the  bill  upon 
the  following  grounds:  That  it  did  not 
disclose  any  equity  nor  entitle  the  United 
States  to  the  relief  prayed ;  that  the  United 
States  had  no  interest  in  the  subject-mat- 
ter of  the  suit;  that  the  property  assessed 
by  Roberts  county  was  personal  property, 
and  the  injunction  would  not  lie  to  restrain 
the  collection  of  the  tax;  and  that  the  Unit- 
ed States  had  an  adequate  remedy  at  law. 

The  demurrer  to  the  bill  was  sustained, 
and  the  government  failing  to  amend,  the 
bill  was  dismissed  upon  the  merits.  Subse- 
quently, the  case  was  carried  to  the  circuit 
court  of  appeals* 

Thereupon,  that  court  made  a  certificate 
of  certain  questions  in  respect  to  which  it 
desired  the  instructions  of  this  court.  These 
questions  will  be  referred  to  in  the  course 
of  this  opinion. 
(4851  *I.  Were  the  lands  held  by  the  allotieea, 
Charlee  R.  Crawford  and  the  other  Indians 
mamed  in  the  hill,  subject  to  assessment  and 
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erts  county.  South  Dakota? 

This  is  the  first  of  the  questions  certified- 
by  the  judges   of   the   circuit   court  of  ap- 
peals.    It  is  not,  in  our  opinion,  difficult  of 
solution. 

By  the  act  of  Congress  of  February  8th, 
1887,  chan.  119,  referred  to  in  the  certifi- 
cate and  known  as  the  general  allotment 
act,  provision  was  made  for  the  allotment 
of  lands  in  severalty  to  Indians  on  the  va- 
rious reservations,  and  for  extending  the 
protection  of  the  laws  of  the  United  States 
and  the  territories  over  the  Indians.  To 
that  end  the  President  was  authorized, 
whenever,  in  his  opinion,  a  reservation  or 
any  part  thereof  was  advantageous  for  agri- 
cultural and  grazing  purposes,  to  cause  it, 
or  any  part  thereof,  to  be  surveyed  or  re- 
surveyed  if  necessary,  and  to  allot  the  landa 
in  the  reservation  m  severalty  to  any  In- 
dian located  thereon,  in  certain  quantities 
specified  in  the  statute, — ^the  allotments  to 
l>e  made  by  special  agents  appointed  for 
that  purpose,  and  by  the  agents  in  charge  of 
the  special  reservations  on  which  the  allot- 
ments were  made.  24  Stat,  at  L.  388,  380. 
300    C  1 

What  interest,  if  any,  did  t^e  Indian  al- 
lottee acquire  in  the  land  allotted  to  himf 
That  question  is  answered  by  the  5th  section 
of  the  allotment  act,  which  provides :  'That 
upon  the  approval  of  the  allotments  provid- 
ed for  in  this  act  by  the  Secretary  of  the 
Interior,  he  shall  cause  patents  to  issue 
therefor  in  the  name  of  the  allottees,  whicb 
patents  shall  be  of  the  legal  effect,  and  de- 
clare, that  the  United  States  does  and  wilt 
hold  the  land  thus  allotted,  for  the  period 
of  twentv-five  years,  in  trust  for  the  sole 
use  and  benefit  of  the  Indian  to  whom  such 
allotment  shall  have  been  made,  or,  in  case 
of  his  decease,  of  his  heirs  according  to  the 
laws, of  the  state  or  territoiy  where  *such[486] 
land  is  located,  And  that  at  the  expiration 
of  said  period  the  United  States  will  con- 
vey the  same  by  patent  to  said  Indian,  or 
his  heirs  as  aforesaid,  in  fee,  discharged  of 
said  trust  and  free  of  all  charge  or  encum- 
brance whatsoever:  Provided,  That  the 
President  of  the  United  States  may  in  anv 
case,  in  his  discretion,  extend  the  period. 
And  if  any  conveyance  shall  be  made  of  the 
lands  set  apart  and  allotted,  as  herein  pro- 
vided, or  any  contract  made  touching  the 
same,  before  the  expiration  of  the  time 
above  mentioned,  such  conveyance  or  con- 
tract shall  be  absolutely  null  and  voidt 
Provided,  That  the  law  of  descent  and  par- 
tition in  force  in  the  state  or  t^ritory 
where  such  lands  are  situate  shall  apply 
thereto  after  patents  therefor  have  been  exe» 
cuted  and  delivered,  except  as  herein  others 
wise  provided;  ..."  24  Stat,  at  Lb. 
380.  chap.  110,  %  ff* 

The  word  "patents,**  where  it  is  first 
used  in  this  section,  was  not  happily  chosen 
to  express  the  thought  which,  it  is  clear,  all 
parts  of  the  section  being  considered,  Con- 
j^ress  intended  to  express.  The  "patents** 
here  referred  to  (although  that  word  has 
various    meanings)    were,    as   the     statute 
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plainly  imports,  nothing  more  than  instm- 
tnents  or  memoran&a  in  writing,  designed 
to  show  that    for   a   period   of   twenty- five 
years  the  United  States  would  hold  the  land 
allotted,  in  trust  for  the  sole  use  and  bene- 
fit of  the  allottee,  or,  in  case  of  his  death,- 
of  his  heirs,  and  subsequently,  at  the  ex- 
piration   of    that    period, — ^unless  the  time 
was  extended  by  the  President, — convey  the 
fee,  discharged  of  the  trust  and  free  of  all 
charge  or   encumbrance.    In   other   words, 
the  United  States  retained  the  legal  title, 
f;iving  the  Indian  allottee  a  paper  or  writ- 
ing, improperly  called    a    patent,    showing 
that  at  a  particular  time  in  the  future,  un- 
less it  was  extended  by  the  President,  he 
vould  be  entitled  to  a  regular  patent  con- 
veying the  fee.    This  interpretation  of  the 
«tiitute  is  in  harmony  with  the  explicit  dec- 
laration that  any  conveyance  of  the  land, 
or  any  contract  touching  the  same,  while 
the  United  States    held   the   title  in  trust, 
should    be    absolutely    null    and  void.     So 
that  the  United  States  retained  its  hold  on 
the  land  allotted  for  the  period  of  twenty- 
five  years  after  the  allotment,  and  .as  much 
longer  as  the  President,  in  his  discretion, 
should  determine. 
The  bill,  as  appears  from  the  certificate 
^437]  of  the  judgeeC  shows  *that  the  lands  in  ques- 
tion were  allotted  "under  provisions  of  the 
agreement  of  December  12th,  1880,  aa  rati- 
fied by  the  act  of  March  3d,  1891,  and  more 
iparticularly  under  §  6  of  the  general  allot- 
ment   act    approved    February    8th,  1887." 
Upon  inspection  of  that  agreement,  we  find 
nothing   that    indicates   any  different  rela- 
tion of  the  United    States   to   the   allotted 
lands  from  that  created  or  recognized  by  the 
met  of    1887.    On   the  contrary,  the  agree- 
ment contemplates  that  patents  shall  issue 
for  the  lands  allotted  under  it  "upon  the 
«ame  terms  and  conditions  and  limitations 
as  is  provided  in  §  5  of  the  act  of  Congress 
approved  February  8th,  1887."    20  Sta.t.  at 
L..  1035,  1038,  art.  4. 

If,  as  is  undoubtedly  the  case,  these  lands 
were  held  by  the  United  States  in  execution 
of  its  plans  relating  to  the  Indians,r-with- 
out  any  right  in  the  Indians  to  make  con*- 
tracts  in  reference  to  them,  or  to  do  more 
than  to  occupy  and  cultivate  them, — until 
a  regular  patent  conveying  the  fee  was  is- 
sued to  the  several  allott^,  it  would  fol- 
low that  there  was  no  power  in  the  state  of 
South  Dakota,  for  state  or  municij^l  pur- 
poses, to  assess  and  tax  the  lands  in  ques- 
tion until  at  least  the  fee  was  conveyed  to 
the  Indians.  These  Indians  are  yet  wards 
of  the  nation,  in  a  condition  of  pupilage  or 
dependency,  and  have  not  been  dischturged 
from  that  condition.  They  occupy  these 
lands  with  the  consent  and  authority  of  the 
United  States;  and  the  holding  of  them  by 
the  United  States  under  the  act  of  1887, 
and  the  agreement  of  1889,  ratified  by  the 
act  of  1891,  is  part  of  the  national  policy 
by  which  the  Indians  are  to  be  maintained 
as  well  as  prepared  for  assuming  the  habits 
of  civilized  life,  and  ultimately  the  privi- 
leges of  citizenship.  To  tax  these  lands  is 
to  tax  an  instrumentality  employed  by  the 
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United  States  for  the  benefit  and  control  of 
this  dependent  race,  and  to  accomplish  be- 
neficent objects  with  reference  to  a  race  of 
which  this  court  has  said  that  "from  their 
vexy  weakness  and  helplessness,  so  largely 
due  to  the  course  of  dealing  of  the  Federal 
government  with  them  and  the  treaties  in 
which  it  has  been  promised,  there  arises  the 
duty  of  protection,  and  with  it  the  power. 
This  has  always  been  recognized  by  the  Ex- 
ecutive and  by  Congress,  and  by  this  court, 
whenever  the  *que6tion  has  arisen."  Untied  [488] 
States  V.  Kagama,  118  U.  S.  375,  384,  30  L. 
ed.  228,  231,  6  Sup.  a.  Rep.  1109,  1114.  So 
that  if  they  may  be  taxed,  then  the  obliga- 
tions which  the  government  has  assumed  in 
reference  to  these  Indians  may  be  entirely 
defeated;  for  by  the  act  of  1887  the  govern- 
ment has  agreed  at  a  named  time  to  convey 
the  land  to  the  allottee  in  fee,  discharged 
of  the  trust,  "and  free  of  all  charge  or  en-  . 
cumbrance  whatsoever."  To  say  that  these 
lands  may  be  assessed  and  taxed  by  the 
coimty  of  Roberts  under  the  authority. of 
the  state  is  to  say  they  may  be  sold  for  the 
taxes,  and  thus  become  so  burdened  that  the 
United  States  could  not  discharge  its  obli- 
gations to  the  Indians  without  iUelf  paying 
the  taxes  imposed  from  year  to  year,  and 
thereby  keeping  the  lands  free  from  encum- 
brances. 

In  Van  Brocklin  v.  Tenneaaee,  117  U.  S. 
161,  156,  8uh  nom.  Van  Brocklin  v.  Ander- 
son, 29  L.  ed.  845,  846,  6  Sup.  Ct.  Rep.  670. 
672,  the  court  held  that  property  of  the 
United  States  was  exempt  by  the  Constitu- 
tion of  the  United  States  from  taxation  un- 
der the  authority  of  any  state.  Giving  the 
outlines  of  the  grounds  of  the  jud^ent  de- 
livered by  Chief  Justice  Marshall  in  M'Cul" 
loch  V.  Maryland,  4  Wheat.  316,4  L.  ed.  679, 
the  court  said:  "That  Constitution  and  the 
laws    made    in    pursuance   thereof  are  su- 

Ereme;  they  control  the  Constitutions  and 
Lws  of  the  respective  states,  and  cannot  be 
controlled  by  them.  The  people  of  a  state 
give  to  their  government  a  right  of  taxing 
themselves  and  their  property  at  its  discre- 
tion. But  the  means  employed  by  the  gov- 
ernment of  the  Union  are  not  given  by  the 
people  of  a  particular  state,  but  by  the  peo- 
ple of  all  the  states;  and  being  given  by  all, 
for  the  benefit  of  all,  should  be  subjected  to 
that  government  only  which  belongs  to  all. 
All  subjects  over  which  the  sovereign  power 
of  a  state  extends  are  objects  of  taxation; 
but  those  over  which  it  does  not  extend  are, 
upon  the  soundest  principles,  exempt  from 
taxation.  The  sovereignty  of  a  state  ex- 
tends to  everything  which  exists  by  its  own 
authority,  or  is  introduced  by  its  permis- 
sion; but  does  not  extend  to  those  means 
which  are  employed  by  Congress  to  carry  in- 
to execution  powers  conferred  on  that  body 
by  the  people  of  the  United  States.  The  at- 
tempt to  use  the  taxing  power  of  a  state  on 
the  means  employed  by  the  government  of 
the  Union,  in  pursuance  of  the  Constitution, 
is  itself  an  abuse,  because  it  is  *the  usurpa-[488] 
tion  of  a  power  which  the  people  of  a  sin- 
gle state  cannot  give.  The  power  to  tax 
involves  the  power  to  destroy;  the  power  to 

188  U..  8. 


1902. 


Ukitsd  States  y.  Riokebx. 


489-441 


destroy  may  defeat  and  render  useless  the 
power  to  create ;  and  there  is  a  plain  repug- 
nance in  conferring  on  one  government  a 
power  to  control  the  constitutional  meas- 
ures of  another,  which  other,  with  respect 
to  those  very  measures,  is  declared  to  be  su- 

?reme  over  that  which  exerts  the  control, 
he  states  have  no  power,  bv'taxation  or 
otherwise,  to  retard,  impede,  ourden,  or  in 
any  manner  control,  the  operations  of  the 
constitutional  laws  enacted  by  Congress  to 
carry  into  execution  the  powers  vested  in 
the  general  government.** 

These  principles  were  recognized  and  ap- 
plied in  Wisconsin  C.  R,  Co.  v.  Price  Coun- 
ty, 133  U.  S.  496,  604,  33  L.  ed.  087,  690,  10 
Sup.  Ct.  Rep.  341,  344,  in  which  the  court 
said:  *The  Constitution  vests  in  Congress 
the  power  to  'dispose  of  and  make  all  need- 
ful rules  and  regulations  respecting  the  ter- 
ritory or  other  property  belonging  to  thfe 
United  States.'  And  this  implies  an  exclu- 
sion of  all  other  authority  over  the  prop- 
erty, which  could  interfere  with  this  right 
or  obstruct  its  exercise.*' 

It  was  therefore  well  said  by  the  Attor- 
ney General  of  the  United  States,  in  an 
opinion  delivered  in  1888,  "that  the  allot- 
ment lands  provided  for  in  the  act  of  1887 
are  exempt  from  state  or  territorial  taxa- 
tion upon  the  ground  above  stated,  .  .  . 
namely,  that  the  lands  covered  by  the  act 
are  held  by  the  United  States  for  the  period 
of  twenty-five  years  in  trust  for  the  In- 
dians>.  such  trust  being  an  agency  for  the 
exercise  of  a  Federal  power,  and  therefore 
outside  the  province  of  state  or  territorial 
authority."     19  Ods.  Atty.  Gen.  161,  169. 

In  support  of  these  general  views,  refer- 
ence may  be  made  to  the  following  cases: 
Weston  V.  Charleston,  2  Pet.  467,  7  L.  ed. 
487;  M*CuUoch  v.  Maryland,  4  Wheat.  316, 
4  L.  ed.  579;  Oshorn  v.  Bank  of  United 
States,  9  Wheat.  738,  6  L.  ed.  204;  United 
States  V.  Rogers,  4  How.  667,  11  L.  ed. 
1105;  New  York  Indians,  6  Wall.  761,  suh 
nom.  Fellows  v.  Denniston,  18  L.  ed.  708; 
Choctaw  Nation  v.  United  States,  119  U. 
8.  I,  27,  30  L.  ed.  306,  314,  7  Sup.  a.  Rep. 
^5;  Stephens  v.  Cherokee  Nation,  174  U.  8. 
445,  483,  43  L.  ed.  1041,  1054,  19  Sup.  Ct. 
Rep.  722;  Cherokee  Nation  v.  Southern 
Kansas  R.  Co,  136  U.  S.  641,  653,  34  L.  ed. 
296,  301,  10  Sup.  Ct.  Rep.  905;  Cherokee 
Nation  v.  Hitchcock,  187  U.  S.  294,  ante, 
183,  23  Sup.  Ct.  Rep.  116;  Lone  Wolf,  v. 
Hitchcock,  187  U.  S.  653,  ante,  299,  23  Sup. 
Ct.  Rep.  216. 

Another  suggestion  by  the  defendant  de- 
[440] serves  to  be  noticed.  *It  is  that  there  is  a 
"compact"  between  the  United  States  and 
the  state  of  South  Dakota  which,  if  regard- 
ed, determines  this  case  for  the  state. 
Let  us  see  what  there  is  of  substance  in 
this  view. 

By  the  act  of  February  22d,  1889,  chap. 
180,  providing,  among  other  things,  for  the 
division  of  the  territory  of  Dakota  into  two 
states,  it  was  declared  that  the  conventions 
called  to  frame  Constitutions  for  them 
should  provide,  ''by  ordinances  irrevocable 
without  the  consent  of  the  United  States 
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and  the  people  of  said  states,"  as  follows  r 
"Second.  That  the  people  inhabiting  said 
proposed  states  do  agree  and  declare  that 
they  forever  disclaim  all  right  and  title  to 
the  unappropriated  public  lands  lying  with- 
in the  boundaries  thereof,  and  to  all  lands 
lying  within  said  limits  owned  or  held  by 
any  Indian  or  Indian  tribes;  and  that  un- 
til the  title  thereto  shall  have  been  extin- 
guished by  the  United  States  the  same  shall 
be  and  remain  subject  to  the  disposition  of 
the  United  States,  and  said  Indian  lands 
shall  remain  under  the  absolute  jurisdiction 
and  control  of  the  Congress  of  the  United 
States;  .  .  •  that  no  taxes  shall  be  im- 
posed by  the  states  on  lands  or  property 
therein  belonging  to,  or  which  may  nere- 
after  be  purchas^  by,  the  United  States,  or 
reserved  for  its  use.  But  nothing  herein, 
or  in  the  ordinances  herein  provided  for, 
shall  preclude  the  said  states  from  taxing 
as  other  lands  are  taxed  any  lands  owned 
or  held  by  any  Indian  who  has  severed  his 
tribal  relations,  and  has  obtained  from  the 
United  States  or  from  any  person  a  title 
thereto  by  patent  or  other  grant,  save  and 
except  such  lands  as  have  been  or  may  be 
granted  to  any  Indian  or  Indians  under  any 
act  of  Congress  containing  a  provision  ex- 
empting the  lands  thus  granted  from  taxa- 
tion ;  but  said  ordinances  shall  provide  that 
all  such  lands  shall  be  exempt  from  taxa- 
tion by  said  states  so  long  and  to  such  ex- 
tent as  such  act  of  Congress  may  prescribe.** 
25  Stat  at  L.  677. 

That  provision  was  embodied  in  the  Con- 
stitution of  South  Dakota, — for  the  pur- 
pose, no  doubt,  of  meeting  the  views  of  Con- 
gress expressed  in  the  enabling  act  of  1889, 
— and  was  declared  by  that  instrument  to 
be  irrevocable  without  the  consent  of  the 
United  States  and  the  people  of  the  state 
expressed  by*their  legislative  assembly; and [441] 
this  action  of  the  United  States  and  of  the 
state  constitutes  the  "compact"  referred  to, 
and  upon  which  the  appellee  relies  in  sup- 
port of  the  taxation  in  question. 

We  pass  by,  as  unnecessaijr  to  be  consid- 
ered, whether  the  above  provision  in  the  act 
of  Congress 'of  1889  had  any  legal  efficacy 
in  itself,  after  the  admission  of  South  Da- 
kota into  the  Union  upon  an  equal  footing 
with  the  other  states;  for  the  same  provi- 
sion, in  the  stete  Constitution,  deliberately 
adopted  by  the  state,  is,  without  reference 
to  the  act  of  Congress,  the  law  for  its  leg- 
islature and  people,  until  abrogated  by  the 
state.  Looking  at  that  provision,  we  find 
nothing  in  it  sustaining  the  contention  that 
the  county  of  Roberts  has  any  authority  to 
tax  these  lands.  On  the  contrary,  it  is  de- 
clared in  the  state  Constitution  that  lands 
within  the  limits  of  the  state,  owned  or 
held  by  any  Indian  or  Indian  tribe,  shall, 
until  the  title  has  been  extinguished  by  the 
United  States,  remain  under  the  absolute 
jurisdiction  and  control  of  the  Congress  of 
the  United  States.  And  when  the  state 
comes  to  declare,  in  its  Constitution,  what 
taxes  it  shall  not  be  precluded  from  impos- 
ing, the  provision  is  that  it  shall  not  be 
precluded  from  taxing,  as  other  lands,  "any 
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lands  owned  or  held  by  any  Indian  who  has 
aevered  his  tribal  relation,  and  has  obtained 
from  the  United  States,  or  from  any  person, 
«  title  thereto  by  patent  or  other  grant,'* 
[S.  D.  Const,  art.  22,  subd.  2.]  The  pat- 
ent or  grant  here  referred  to  is  the  final 
patent  or  grant  which  invests  the  patentee 
or  grantee  with  the  title  in  fee,  that  is,  with 
absolute  ownership.  No  such  patent  or 
grant  has  been  issued  to  these  Indians.  So 
that  the  appellee  cannot  sustain  the  taxa- 
tion in  question  under  the  clause  of  the 
state  Constitution  to  which  he  refers,  and 
the  right  to  tax  these  lands  must  rest  upon 
the  general  authority  of  the  legislature  to 
impose  taxes.  But,  as  already  said,  no  au- 
thority exists  for  the  state  to  tax  lands 
which  are  held  in  trust  by  the  United  States 
for  the  purpose  of  carrying  out  ita  policy 
in  reference  to  these  Indians. 

II.  Were  the  permanent  improvements, 
9uch  09  houses  and  other  structures  upon 
the  lands  held  by  allotment  by  Charles  R, 
Crawford  and  the  other  Indians  named  in 
l4A2]the  bill,  subject  to  ^assessment  and  taxation 
by  the  tawing  officers  of  Roberts  county  as 
personal  property  in  1899  and  1900?  This 
is  the  second  of  the  questions  certified  by 
the  judges  of  the  circuit  court  of  appeals. 

Looking  at  the  object  to  be  accomplished 
by  allotting  Indian  lands  in  severalty,  it  is 
evident  that  Congress  expected  that  the 
lands  80  allotted  would  be  improved  and 
cultivated  by  the  allottee.  But  that  object 
would  be  defeated  if  the  improvements 
could  be  assessed  and  sold  for  taxes.  The 
improvements  to  which  the  question  refers 
were  of  a  permanent  kind.  While  the  title 
to  the  land  remained  in  the  United  States, 
the  permanent  improvements  could  no  more 
be  sold  for  local  taxes  than  could  the  land 
to  which  they  belonged.  Every  reason  that 
can  be  urged  to  show  that  the  land  was  not 
subject  to  local  taxation  applies  to  the  as- 
sessment and  taxation  of  the  permanent  im- 
provements. 

It  is  true  that  'the  statutes  of  South  Da- 
kota, for  the  purposes  of  taxation,  classify 
""all  improvements  made  by  persons  upon 
lands  held  by  them  under  the  laws  of  the 
United  States"  as  personal  property.  But 
that  classification  cannot  apply  to  perma- 
nent improvements  upon  lands  allotted  to 
and  occupied  by  Indians,  the  title  to  which 
remains  with  the  United  States,  the  occu- 
pants still  being  wards  of  the  nation,  and 
as  such  under  its  complete  authority  and 
protection.  The  fact  remains  that  the  im- 
provements here  in  question  are  essentially 
a  part  of  the  lands,  and  their  use  by  the 
Indians  is  necessary  to  effectuate  the  pol- 
icy of  the  United  States. 

Counsel  for  the  appellee  suggests  that 
the  only  interest  of  the  United  States  is  to 
be  able  at  the  end  of  twenty-five  years  from 
the  date  of  allotment  to  convey  the  land 
free  from  any  charge  or  encumbrance;  that 
if  a  hou5^  upon  Indian  land  were  seized 
and  sold  for  taxes,  that  would  not  prevent 
the  United  States  from  conveying  the  land 
free  from  any  charge  or  encumbrance;  and 
thnt,  in  such  case^  the  Indiana  could  not' 
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claim  any  breach  of  contract  on  the  part  of 
the  United  States.  These  suggestions  en- 
tirely i^ore  the  relation  existing  between 
the  United  States  and  the  Indians.  It  is 
not  a  relation  simply  of  contract,  each 
party  to  which  is  capable  of  guarding  his 
own  interests, but  the* Indians  are  in  a  state[443] 
of  dependency  and  pupilage,  entitled  to  the 
care  and  protection  of  the  government. 
When  they  shall  be  let  out  of  that  state  is 
for  the  United  States  to  determine  without 
interference  by  the  courts  or  by  any  state. 
The  government  would  not  adequately  dis- 
charge its  duty  to  these  people  if  it  placed 
its  engagements  with  them  upon  the  basis 
merely  of  contract,  and  failed  to  exercise 
any  power  it  possessed  to  protect  them  in 
the  possession  of  such  improvements  and 
personal  propnerty  as  were  necessary  to  the 
enjoyment  of  the  land  held  in  trust  for 
ihem.  In  Choctaw  Nation  v.  United  8tat69p 
119  U.  S.  1,  28,  30  L.  ed.  306,  315,  7  Sup. 
Ct.  Rep.  76,  00.  this  court  said:  **The  rec- 
ognizea  relation  between  the  parties  to  this 
controversy,  therefore,  is  that  between  a  su- 
perior and  an  inferior,  whereby  the  latter 
IS  placed  under  the  care  and  control  of  the 
former,  and  which,  while  it  authorizes  the 
adoption  on  the  part  of  the  United  States 
of  such  policy  as  their  own  public  interests 
may  dictate,  recognizes,  on  tne  other  hand, 
such  an  interpretation  of  their  acts  and 
promises  as  justice  and  reason  demand  in 
all  cases  where  power  is  exerted  by  the 
strong  over  those  to  whom  they  owe  care 
and  protection.  The  parties  are  not  on  an 
equal  footing,  and  that  inequality  is  to  be 
made  good  by  the  superior  justice  which 
looks  only  to  the  substance  of  the  right, 
without  regard  to  technical  rules  framed 
under  a  system  of  municipal  jurisprudence, 
formulating  the  rights  and  obligations  of 
private  persons  equally  subject  to  the  same 
laws."  See  also  Minnesota  v.  Hitchcock, 
185  U.  S.  373,  390,  40  L.  ed.  954,  966,  22 
Sup.  Ct.  Rep.  650. 

III.  Was  tfie  personal  property,  consist- 
ing of  cattle,  horses,  and  other  property  of 
like  character,  which  had  been  issued  to 
these  Indians  by  the  United  States,  and 
which  they  were  using  upon  their  allots 
ments,  liable  to  assessntents  and  taaation 
by  the  officers  of  Roberts  county  in  lf^99 
and  1900  f  This  is  the  third  one  of  the  cer- 
tified questions. 

The  answer  to  this  question  is  indicated 
by  what  has  been  said  in  reference  to  the 
assessment  and  taxation  of  the  land  and 
the  permanent  improvements  thereon.  The 
personal  property  in  question  was  pur- 
chased with  the -money  of  the  government, 
and  was  furnished  to  the  Indians  in  order 
to  maintain  them  on  the  land  allotted  dur- 
ing the  period  of  the  trust  estate,  and  to  'in- [444] 
duce  them  to  adopt  the  habits  of  civilized 
life.  It  was,  in  fact,  the  property  of  the 
United  States,  and  was  put  into  the  hands 
of  the  Indians  to  be  used  in  execution  of 
the  purpose  of  the  government  in  reference 
to  them.  The  assessment  and  taxation  of 
the  personal  property  would  necessarily 
have  the  effect  to  defeat  that  purpose. 
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IV.  Has  the  United  States  such  an  inter- 
est in  this  controversy  or  in  its  subjects  as 
entitles  it  to  maintain  this  suitf  This  is 
the  fourth  one  of  the  certified  questions. 

In  view  of  the  relation  of  the  United 
States  to  the  real  and  personal  property  in 
ouestion,  as  well  as  to  these  dependent  In- 
cians  still  \inder  national  control,  and  in 
Tiew  of  the  injurious  effect  of  the  assess- 
ment and  taxation  complained  of  upon  the 
plans  of  the  government  with  reference  to 
the  Indians,  it  is  clear  that  the  United 
States  is  entitled  to  maintain  this  suit.  No 
argument  to  establish  that  proposition  is 
necessary. 

V.  Has  the  United  States  a  remedy  at 
law  80  prompt  and  efficacious  that  it  is  de- 
prived of  all  relief  in  equity?  This  is  the 
last  of  the  certified  questions. 

We  do  not  perceive  that  the  government 
has  any  remedy  at  law  that  could  be  at  all 
eflicacious  for  the  protection  of  its  rights 
in  the  property  in  question  and  for  the  at- 
tainment of  its  purposes  in  reference  to 
these  Indians.  If  the  personal  property 
and  the  structures  on  the  land  were  sold  for 
taxes  and  possession  taken  by  the  purchas- 
er, then  the  Indians  could  not  be  main- 
tained on  the  allotted  lands,  and  the  gov- 
ernment, unless  it  abandoned  its  policy  to 
maintain  these  Indians  on  the  allotted 
lands,  would  be  compelled  to  appropriate 
more  money  and  apply  it  in  the  erection  of 
other  necessary  structures  on  the  land  and 
in  the  purchase  of  other  stock  required  for 
purposes  of  cultivation.  And  so  on,  every 
year.  It  is  manifest  that  no  proceedings 
at  law  can  be  prompt  and  efficacious  for  the 
protection  of  the  rights  of  the  government, 
and  that  adequate  relief  can  only  be  had  in 
a  court  of  equity,  which,  by  a  comprehen- 
sive decree,  can  finally  determine  once  for 
all  the  question  of  the  validity  of  the  as- 
sessment and  taxation  in  question,  and 
thus  give  security  against  any  action  upon 
the  part  of  the  local  authorities  tending  to 
interfere  with  the  complete  control,  not 
I445]only  of  the  Indians  'by  the  goA'emment,  but 
of  the  property  supplied  to  them  by  the  gov- 
ernment and  in  use  on  the  allotted  lands. 
Union  P.  R,  Co.  v.  McShane,  22  Wall.  444, 
22  L.  ed.  747;  Cooaaw  Min,  Co,  v.  South 
Carolina,  144  U.  8.  660,  564-566,  36  L.  ed. 
637,  643,  12  Sup.  a.  Rep.  689. 

fvome  observations  may  be  made  that  are 
Applicable  to  the  whole  case.  It  is  said 
that  the  state  has  conferred  upon  these  In- 
dians the  right  of  suffrage  and  other  rights 
that  ordinarily  belong  only  to  citizens,  and 
that  they  ought,  therefore,  to  share  the 
burdens  of  government  like  other  people 
who  enjoy  such  rights.  These  are  considera- 
tions to  be  addressed  to  Congress.  It  is 
for  the  legislative  branch  of  the  government 
to  say  when  these  Indians  shall  cease  to  be 
dependent  and  assume  the  resjjonsibilities 
Attaching  to  citizenship.  That  is  a  politi- 
«al  question,  which  the  courts  may  not  de- 
termine. We  can  only-  deal  with  the  case 
«8  it  existtt  under  the  legislation  of  Con- 
gress. 

We  answer  the  fourth  question  in  the  af- 
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firmative,  and  the  first,  second,  third,  and 
fifth  questions  in  the  negative.    It  will  be 
so  certified  to  the  circuit  court  of  appeals. 
Answers  certified. 

Mr.  Justice  Brewev  took  no  part  in  tht 
decision  of  this  case. 


UNITED  STATES,  Plff.  in  Err^ 

V, 

ARTHUR  LYNAH  et  ah 

(See  S.  C.  Reporter's  ed.  446-486.) 

Courts — jurisdiction  of  circuit  court — suit 
against  United  States — compensation  for 
property  taken  for  public  use — destrue- 
tion  of  value  in  improving  navigation. 

1.  A  circuit  court  of  the  United  States  bas 
jurisdiction  of  a  suit  against  tlie  United 
Stntes  to  recover  compensation  for  the  al- 
leged total  destruction  of  the  value  of  real 
property  as  a  necessary  result  of  the  acts  of  • 
Its  ofllcers  and  agents  In  improving  naviga- 
tion, where  the  government  does  not  deny 
plalntifTs  title,  and  admits  that  the  work 
done  was  authorized  by  Congress,  but  denies 
that  such  work  produced  the  alleged  injury 
and  destruction. 

2.  The  turning  of  a  valuable  rice  plantation 
into  an  Irreclolmable  and  valueless  bog,  as 
the  necessary  result  of  an  Improvement  In 
navigation  undertaken  by  the  TTnited  States 
government,  is  a  taking  of  the  land,  within 
the  meaning  of  the  6th  Amendment  to  the 
Federal  Constitution. 

8.  The  liability  of  the  United  States,  under  the 
6th  Amendment  to  the  Federal  Constitution, 
to  make  just  compensation  for  an  appropria* 
tlon  of  land  for  public  use,  is  not  defeated 
because  such  land  was  taken  by  the  govern- 
ment in  the  exercise  of  Its  power  to  Improve 
navigation. 

[No.  46.] 

Argued  October  SO,  SI,  1902.  Ordered  for 
reargument  December  22,  1902.  Rear- 
gued January  9,  190S,  Decided  February 
2S,  190S. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  South 
Carolina  to  review  a  judgment  for  plaintiff 
in  a  suit  to  recover  .frora  the  United  States 
compensation  for  the  destruction  of  real 
property  by  an  improvement  in  navigation. 
A /firmed. 

See  same  case  below,  106  Fed.  121,  on  mo- 
tion for  new  trial  or  for  an  amendment  of 
the  findings  of  fact. 


Statement  by  Mr.  Justice  Brewers 
On  February  4,  1897,  defendants  in  error 
commenced  their  action  in  the  circuit  court 


XoTB. — An  to  ithat  constitutes  a  taking  of 
property  by  eminent  domain — see  note  to  Mem- 
phis &  C.  R.  Co.  V.  Birmingham,  S.  ft  T.  R.  Co. 
(Ala.)  18  L.  R.  A.  166. 

As  to  right  of  riparian  owner  to  compensa- 
tion for  injuries  in  improving  navigation — see 
note  to  Glbaon  v.  United  States,  41  L.  ed. 
U.  8.  997. 
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of  the  United  States  for  the  district  ot 
South  Carolina  to  recover  of  the  United 
States  the  sum  of  $10,000  as  compensation 
for  certain  real  estate  (being  a  part  of  a 
plantation  known  as  Verzenobre)  taken  and 
appropriated  by  the  defendant. 

The  petition  alleged  in  the  Ist  paragraph 
the  citizenship  and  residence  of  the  petition- 
ers ;  in  the  2d,  that  they  had  a  claim  against 
the  United  States  under  ao  implied  contract 
for  compensation  for  the  value  of  property 
taken  by  the  United  States  for  public  use; 
3d,  that  they  were  the  owners  as  tenants  in 
common  of  the  plantation;  and  in  the  4th 
and  7th  paragraphs: 

"Fourtn.  That  for  several  years  continu- 
ously, and  now  continuously,  the  said  gov- 
ernment of  the  United  States  of  America, 
(447]  in  *the  exercise  of  its  power  of  eminent  do- 
main under  the  Constitution  of  the  United 
States  and  by  authority  of  the  acts  of  Con- 
gress, duly  empowering  its  officers  and 
a^nts  thereto,  in  that  case  made  and  pro- 
vided, did  erect,  build,  and  maintain,  and 
continuously  since  have  been  erecting,  build- 
ing and  maintaining,  and  are  now  l^ilding, 
erecting,  and  maintaining  in  and  across  the 
said  Savannah  river,  in  the  bed  of  the  said 
Savannah  river,  certain  dams,  training 
walls,  and  other  obstructions,  obstructing 
and  hindering  the  natural  flow  of  the  said 
l^avannah  river  through,  in,  and  along  the 
natural  bed  thereof  and  raising  the  said 
Savannah  river  feet  at  the  point  of  and 
above  the  said  obstructions  and  dams  in  the 
bed  of  the  said  Savannah  river,  and  causing 
the  said  waters  of  the  Savannah  river  afore- 
said to  be  kept  back  and  to  flow  back  and 
to  be  raised  and  elevated  above  the  natural 
heiffht  of  the  Savannah  river  along  its  nat- 
ural bed  at  the  points  of  the  said  dams, 
training  walls,  and  obstructions,  and  at 
points  above  the  said  dams,  training  walls, 
and  obstructions  in  said  river." 

"Seventh.  And  your  petitioners  further 
show  that  the  said  acts  of  the  government 
of  the  United  States,  as  aforesaid,  have  been 
done  and  are  being  done  lawfully  by  the  offi- 
cers and  agents  of  the  United  States  under 
the  authority  of  the  United  States  in  the 
exercise  of  its  powers  of  eminent  domain 
and  regulation  of  commerce  under  the  Con- 
stitution of  the  United  States  and  the  laws 
of  Congress  for  the  public  purpose  of  the 
improvement  of  the  harbor  of  Savannah  and 
deepening  the  waters  of  the  Savannah  river 
at  the  port  of  Savannah,  a  port  of  entry  of 
the  United  States  and  seaport  of  the  United 
States  of  America,  situated  within  the  state 
of  Georgia,  on  the  Savannah  river,  and  with 
the  purpose  of  deepening  and  enlarging  the 
navigable  channel  and  highway  for  com- 
merce of  the  said  Savannah  river  for  the 
public  use,  purpose,  and  benefit  of  interstate 
and  foreign  and  international  trade  and 
commerce,  and  for  other  public  purposes, 
uses,  and  benefits." 

The  remaining  paragraphs  set  forth  the 
effect  of  the  placing  by  the  government  of 
the  dams,  restraining  walls,  and  other  ob- 
structions in  the  river,  together  with  the 
value  ol  the  property  appropriated  by  the 
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I  overflow.    The   answer   of   the  government 
averred : 

*"First.  That  this  defendant  has  no  knowl-[443) 
edge  or  information  sufficient  to  form  a  be- 
lief as  to  the  truth  of  the  allegations  con- 
tained in  the  1st  and  3d  paragraphs  of  the 
said  petition  and  complaint. 

"Second.  That  this  defendant  denies  all 
of  the  allegations  contained  in  the  2d,  4th, 
5th,  6th,  7th,  and  8th  paragraphs  of  the  said 
petition  and  complaint  except  so  much  of 
the  4th  paragraph  as  alleges  that  the  said 
United  States  neretofore  erected  certain 
dams  in  the  Savannah  river  pursuant  to 
power  vested  in  it  by  law,  and  except  so 
much  of  the  7th  paragraph  as  alleges  that 
the  said  dams  heretofore  erected  by  the 
United  States  were  lawfully  erected  by  ita 
o/licers  and  agents." 

For  a  further  defense  the  statute  of  limi- 
tations was  pleaded.  The  case  came  on  for 
trial  before  the  court  without  a  jury,  which 
made  findings  of  fact,  and  from  them  de- 
duced conclusions  of  law  and  entered  a 
judgment  against  the  defendant  for  the  sum 
of  $10,000.  The  findings  were  to  the  effect 
that  the  plaintiffs  were  the  owners  of  the 
plantation,  deriving  title  by  proper  mesne 
conveyances  from  "a  grant  by  the  lord's  pro- 
prietors of  South  Carolina,"  made  in  1  /  36. 
Other  findii^s  pertinent  to  the  questions 
which  must  be  considered  in  deciding  this 
case  were  as  follows: 

"IV.  A  certain  parcel  of  these  planta- 
tions, measuring  about  420  acres,  had  been 
reclaimed  by  drainage,  and  had  been  in  ac- 
tual continued  use  for  seventy  years  and 
upwards  as  a  rice  plantation,  used  solely 
for  this  purpose.  This  rice  plantation  was 
dependent  for  its  irrigation  upon  the  waters 
of  the  Savannah  river  and  its  ditches, 
drains,  and  canals,  through  and  by  which 
the  waters  of  the  river  were  flowed  in  and 
upon  the  lands,  and  were  then  drained  there- 
from, were  adapted  to  the  natural  level  of 
the  said  Savannah  river,  and  dependent  for 
their  proper  drainage  and  cultivation  upon 
the  maintenance  of  the  natural  flow  of  ths 
said  river  in,  through,  and  over  its  natural 
channel  along  its  natural  bed  to  the  waters 
of  the  ocean. 

**y.  This  portion  of  the  plantation  front- 
ing on  the  liver  and  dedicated  to  the  culture 
of  rice,  extended  almost  up  to,  if  not  quite 
to,  low-water  mark,  and  a  large  part  of  it 
was  between  *mean  high-water  and  low- water [  449) 
mark,  protected  from  the  river  by  an  em- 
bankment. Through  this  embankment 
trunks  or  water  ways  were  constructed,  with 
flood  gates  therein.  The  outer  opening  oi 
the  trunk  was  about  a  foot  or  a  little  less 
above  the  mean  low-water  mark  of  the  river, 
in  which  the  tide  ebbs  and  flows.  When  it 
is  desired  to  flow  the  lands,  the  flood  gates 
are  opened  and  the  water  comes  in.  When 
it  is  desired  to  draw  off  this  water  and  to 
effect  the  drainage  of  the  lands,  the  flood 
gates  are  opened  at  low  water  and  the  water 
escapes.  It  is  essential  that  the  outlets  of 
the  trunks  or  water  ways  should  always  b* 
above  the  mean  low-water  mark. 
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•*VII.  For  several  years  last  past  and  at 
the  present  tinoe  the  government  of  the 
United  States,  under  its  proper  ofiScers,  au- 
thorized thereto  by  th^  act  of  Congress,  have 
been  engaged  in  the  improvement  of  the 
navigation  of  the  Savannah  river,  a  naviga- 
ble water  of  the  United  States,  this  im- 
provement being  carried  on  by  virtue  of  the 
provisions  of  §  8,  art.  I.  of  the  Constitu- 
tion, giving  to  the  Congress  the  power  to 
regulate  commerce. 

**VIII.  In  thus  improving  navigation  of 
this  navigable  water  the  United  States  has 
built  and  maintained,  and  is  now  building 
and  maintaining,  in  and  across  the  Savan- 
nah river,  in  the  bed  thereof,  certain  dams, 
training  walls,  and  other  obstructions,  ob- 
structing tibe  natural  flow  of  said  river  in 
and  along  its  natural  bed,  and  so  raising 
the  level  of  the  said  river  above  said  ob- 
structions, and  causing  its  waters  to  be  kept 
back  and  to  flow  back  and  to  be  elevated 
above  its  natural  height  in  its  natural  bed. 

''IX.  This  rice  plantation  Verzenobre  is 
above  these  obstructions.  The  direct  effect 
thereof  is,  to  raise  the  level  of  the  Savannah 
river  at  this  plantation,  and  to  keep  the 
point  of  mean  low  water  above  its  natural 
point,  so  that  the  outlet  of  the  trunks  and 
water  ways  above  spoken  of  in  the  bank  of 
said  plantation,  instead  of  being  above  this 
point  of  low-water  mark,  is  now' below  this 
point.  Another  direct  result  was  that  by 
seepage  and  percolation  the  water  rose  in 
the  plantation  until  the  water  level  in  the 
[ 45 O]  land  gradually  rose  to  the  height  'of  the  in- 
creased water  level  in  the  river,  and  the  su- 
perinduced addition  of  water  in  the  planta- 
tion was  about  18  inches  thereby.  By  rea- 
son of  this  it  gradually  became  difficult,  and 
has  now  become  impossible,  to  let  off  the 
water  on  this  plantation  or  to  drain  the 
same,  so  that  these  acres  dedicated  to  the 
culture  of  rice  have  become  boggy,  unfit  for 
cultivation,  and  impossible  to  be  cultivated 
in  rice. 

"X.  By  the  raising  of  the  level  of  the 
Savannah  river  by  these  dams  and  obstruc- 
tions, the  water  thereof  has  been  backed  up 
against  the  embankment  on  the  river  and 
has  been  caused  to  fiow  back  upon  and  in 
this  plantation  above  the  obstruction,  and 
has  actually  invaded  said  plantation,  diirect- 
ly  raising  the  water  in  said  plantation 
about  18  inches,  which  it  is  impossible  to 
remove  from  said  plantation.  This  flood* 
ing  is  the  permanent  condition  now,  and  the 
rice  plantation  is  thereby  practically  de- 
stroyed for  the  purpose  of  rice  culture  or 
any  other  known  agriculture,  and  is  an  ir- 
reclaimable bog  and  has  no  value. 

"XI.  By  reason  of  this  superinduced  addi- 
tion of  water  actually  invading  the  said  rice 
plantation,  and  its  destruction  thereby  for 
all  purposes  of  agriculture,  plaintiffs  have 
been  compelled  to  abandon  the  cultivation  of 
•aid  rice  plantation  and  have  been  forced  to 
pursue  their  calling  of  planting  rice  on 
other  plantations  below  the  dams.  The  di- 
rect result  to  plaintiffs  is  an  actual  and 
practical  ouster  of  possession  from  this  rice 
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Plantation,   cultivated   by   themselves    and 
amily  for  many  years. 

"XII.  Beyond  the  backing  up  of  the  wa- 
ter on  and  in  the  plantation  by  reason  of 
the  dams  and  obstruction,  and  the  invasion 
of  these  lands  by  this  superinduced  addition 
of  water  at  and  in  the  plantation  as  above 
described,  rendered  necessary  by  the  execu- 
tion of  the  government's  plans,  the  United 
States  is  not  in  actual  possession  of  these 
lands. 

"XIII.  Up  to  this  time  no  other  use  has 
been  discovered  for  these  IukIs  than  for  rice 
culture,  and  the  direct  results  above  stated 
have  totally  destroyed  the  market  value  of 
the  lands.    They  now  have  no  value. 

"XIV.  The  value  of  these  rice  lands  be- 
fore the  obstructions  *aforesaid  were  put  in- [451] 
to  the  river  was  about  $30  per  acre ;  between 
$25  and  $30  per  acre.  The  value  of  the  rice 
plantation,  420  acres,  thus  destroyed,  is 
$10,000." 

Upon  these  findings  of  fact  the  important 
conclusions  of  law  were  thus  stated: 

"V.  The  crucial  question  in  this  case  is. 
Was  there  a  taking  of  this  land  in  the  sense 
of  the  Constitution? 

"The  facts  found  show  that  hv  reason  of 
the  obstruction  in  the  Savannah  rivei*  the 
water  has  been  directly  backed  up  asainst 
the  embankment  on  the  river  and  the  Imnks 
on  and  in  this  plantation,  the  superinduced 
addition  of  water  actually  invading  it  and 
destroyinff  its  drainage  and  leaving  it  use- 
less for  all  practical  purposes.  The  govern- 
ment does  not  in  a  sense  take  this  land  for 
the  purposes  of  putting  its  obstructions  on 
it.  But  it  forces  bade  the  water  of  the  river 
on  the  land  as  a  result  necessary  to  its  pur- 

rs,  without  which  its  purpose  could  not 
accomplished.  For  the  purpose  of  the 
government,  that  water  in  the  river  must 
be  raised.  The  banks  of  this  plantation 
materially  assist  this  operation,  for  by  their 
resistance  the  water  is  kept  in  the  channel. 
Tlie  backing  up  of  the  water  against  the 
banks  to  create  this  resistance  raises  the 
water  in#the  plantation  and  destroys  the 
drainage  of  the  plantation.  This  is  a  tak- 
ing. 'It  would,'  says  Mr.  Justice  Miller,  lie 
a  very  curious  and  unsatisfactory  result  if, 
in  construing  a  provision  of  constitutional 
law,  always  understood  to  have  been  adopt- 
ed for  protection  and  security  to  the  rights 
of  the  individual  as  against  tne  government, 
and  which  had  received  the  commendation 
of  jurists,  statesmen,  and  commentators  as 
placing  the  just  principles  of  the  common 
law  on  that  subject  beyond  the  power  of 
ordinary  legislation  to  change  or  control 
them,  it  shall  be  held  that  if  the  government 
refrains  from  the  absolute  conversion  of 
real  property  to  the  uses  of  the  public,  it 
can  destroy  its  value  entirely,  can  Infiict  ir- 
reparable and  permanent  injury  to  any  ex- 
tent; can,  in  effect,  subject  to  total  destruc- 
tion without  making  any  compensation,  be- 
cause in  the  narrowest  sense  of  that  word 
it  has  not  been  taken  for  the  public  use.' 
Pumpellij  V.  Green  Bay  d  M.  Canal  *Co.  13  [452] 
Wall.  177,  178,  20  L.  ed.  660.  In  that  case 
the  backing  up  of  water  on  land  was  held 
to  be  a  taking. 
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"VI.  The  plantation  of  plaintiffs  being 
actually  invaded  by  superinduced  addition 
of  water,  directly  caused  by  the  government 
^ams  and  obstructions  backing  up  the  wa- 
ter of  the  Savannah  river,  and  raising  the 
water  level  at  and  in  the  rice  plantation, 
and  making  it  unfit  for  rice  cultivation  or 
for  any  oth^r  known  apiculture,  and  plain- 
tiffs having  been  compelled  thereby  to  aban- 
don the  plantation,  and  this  actual  and 
practical  ouster  of  possession  being  contin- 
ued and  permanent  by  reason  of  the  perma- 
nent condition  of  the  flooding  of  the  planta- 
tion, and  the  plantation  being  thereby  now 
an  irreclaimable  bog  of  no  value, — makes 
the  action  of  the  government  a  taking  of 
lands  for  public  purposes  within  the  mean- 
ing of  the  5th  Amendment,  for  which  com- 
pensation is  due  to  the  plaintiffs.  Pumpel- 
hf  V.  Gr*ien  Bay  d  M.  Canal  Co,  13  Wall. 
182.  20  L.  ed.  561;  Mugler  v.  KanaaSy  123 
TJ.  a.  668.  31  L.  ed.  212,  8  Sup.  Ct.  Rep.  273. 

**Vri.  The  government  has  not  gone  into 
actual  occupancy  of  this  land,  but  by  rea- 
son of  these  dams  and  obstructions  made 
necessary  by  this  public  work  and  fulfilling 
its  purpose  the  water  in  the  Savannah  river 
has  been  raised  at  the  plaintiffs'  plantation 
and  has  been  backed  up  on  it  and  remains 
•on  it  so  that  the  drainage  has  been  de- 
stroyed and  ditches  filled  up  and  super- 
added water  permanently  kept  on  the  land 
and  forced  up  into  it.  making  it  wholly  un- 
fit for  cultivation,  and  the  plaintiffs  have 
thereby  been  practically  and  actually  ousted 
of  their  possession.  This  is  taking  of  the 
land  for  public  purposes,  for  which  compen- 
■sation  must  be  provided.  Pumpelly  v. 
47reen  Bay  d  M.  Canal  Co,  13  Wall.  181,  20 
L.  ed.  561." 

The  case  fnvolvinjj  the  anplication  of  the 
ConstitiHion  of  the  United  States  was 
broucfht  by  writ  of  error  directly  to  this 
■court. 

2/r.  Robert  A.  Howard  argued  the 
•cause,  and,  with  Solicitor  General  Richards, 
filed  a  brief  for  plaintiff  in  error; 

There  can  be  no  doubt  that,  in  Enp^land, 
Ik  subject  may  be  the  owner  of  a  portion  or 
tract  of  shore  by  ancient  charter  or  grant. 

Hall,  Sea  Shores,  15 ;  Hale,  De  Jure  Maris, 
Hargrave*8  Law  Tracts,  chap.  5;  Conatahle^a 
Case,  5  Coke,  107. 

And  so,  in  this  country,  the  individual 
may  be  owner  of  a  portion  of  shore  by  grant 
from  the  state. 

Shively  v.  Botolhy,  152  U.  S.  1,  38  L.  ed. 
331,  14  Sup.  Ct.  Rep.  548;  Morris  v.  United 
States,  174  U.  S.  196,  43  L.  ed.  946,  19  Sup. 
Ct.  Rep.  649. 

But  the  subject  or  individual  takes  this 
ownci-ship,  whether  from  the  Crown  or  the 
state,  subject  to  the  trust  devolving  upon  the 
state  for  the  public,  which  cannot  be  de- 
stroyed or  diminished. 

Illinois  C.  R.  Co.  v.  Illinois,  146  U.  S.  387, 
36  L.  ed.  1018,  18  Sup.  a.  Rep.  110;  State 
V.  Pacific  Ouwno  Co.  22  S.  C.  58;  Atty.  Oen. 
V.  Parwetcr,  10  Price,  378;  Hale,  De  Jure 
Maris,  Hargrave^s  Law  Tracts,  chap.  6,  p. 
86. 
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The  lands  are  held  by  the  state,  aji  they 
were  by  the  Ring,  in  trust  for  the  public 
use  of  navigation  and  fishery;  and  the  erec- 
tion thereon  of  wharves,  piers,  lighthouses, 
beacons,  and  other  facilities  of  navigation 
and  commerce.  Being  subject  to  this  trust, 
they  were  puhlici  jurxs;  in  other  words,  they 
are  held  for  the  use  of  the  people  at  large. 

Stockton  V.  Baltimoie  d  N.  Y.  R,  Co.  I 
Inters.  Com.  Rep.  411,  32  Fed.  9. 

The  power  granted  to  Congress  by  the  Con- 
stitution to  regulate  commerce  is  without 
limitation. 

Qihhons  v.  Ogdcn,  9  Wheat,  196,  6  L.  ed. 
70;  Hobokcn  v.  Pennsylvania  R.  Co.  124  U. 
S.  656,  31  L.  ed.  543,  8  Sup.  Ct  Rep.  643; 
Mobile  County  v.  Kimhall,  102  U.  S.  691,  26 
L.  ed.  238;  South  Carolina  v.  Georgia,  93  U. 
S.  4,  23  L.  ed.  782 ;  Scranton  v.  Wheeler,  179 
U.  S.  141,  45  L.  ed.  126,  21  Sup.  a.  Rep.  48. 
The  improvement  of  harbors,  bavs,  and 
navigable  rivers,  the  building  of  piers, 
wharves,  etc.,  and  the  erection  of  dams,  come 
within  the  regulation  of  commerce. 

MohUe  County  v.  Kimhall,  102  U.  S.  691, 
26  L.  ed.  238 ;  Stockton  v.  Baltimore  d  N.  Y, 
R.  Co.  1  Inters.  Com.  Rep.  411, -32  Fed.  9. 
Congress  has  power  tp  order  obstructions 
to  be  placed  in  the  navigable  waters  of  the 
United  States.  It  may  build  lighthouses  in 
the  bed  of  the  stream.  It  may  construct  jet- 
ties 

Gilmany.  Philadelphia,  3  Wall.  724,  18  L. 
ed.  99;  South  Carolina  v.  Georgia,  93  U.  S. 
4,  23  L.  ed.  782;  Pensacola  Teleg.  Co.  v. 
Westerti  V.  Teleg.  Co,  96  U.  S.  1,  24  L.  ed. 
708. 

All  navigable  waters  are  under  the  cbntrol 
of  the  United  States  for  the  purpose  of  reg- 
ulating and  improving  navigation,  and  al- 
though the  title  to  the  shore  and  submerged 
soil  is  in  the  various  states  and  individual 
owners  \inder  them,  it  is  always  subject  to 
the  servitude  in  respect  of  navigation  cre- 
ated in  favor  of  the  Federal  government  by 
the  Constitution.' 

Gibson  v.  United  States,  166  U.  S.  269,  41 
L.  ed.  996,  17  Sup.  Ct.  Rep.  578. 
The  circuit  court  had  no  jurisdiction. 
Bill  V.  United  States,  149  U.  S.  593,  37 
L.  ed.  862,  13  Sup.  Ct.  Rep.  1011;  Sohillinger 
V.  United  States,  155  U.  S.  163,  39  L.  ed. 
108,  15  Sup.  Ct.  Rep.  85. 

Whatever  excludes  all  idea  of  a  contract 
excludes  at  t^e  same  time  a  remedy  which 
can  spring  from  contract  only,  which  affirms 
it,  and  seeks  it&  enforcement. 

Lloyd  V.  Bouyh,  1  How.  153,  11  L.  ed.  83. 
The  doctrine  of  waiver  of  tort  is  simply  a 
question  of  the  election  of  remedies. 

Keener,  Quasi  Contracts,  pp.  159-161;  A'o- 
tional  Trust  Co.  v.  Gleason,  77  N.  Y.  400; 
United  States  v.  Great  Falls  Mfg.  Co.  112 
U.  S.  657,  28  L.  ed.  850,  5  Sup.  Ct.  Rep.  306 ; 
Great  Falls  Mfg.  Co.  v.  Garland,  124  U.  S. 
597,  31  L.  ed.  532,  8  Sup.  Ct.  Rep.  631. 

The  title  and  rights  of  riparian  or  littoral 

proprietors    in    the    soil    below    high- water 

mark  of  navigable  waters  are  governed  by 

the  local  laws  of  the  several  states,  subj<»ci 

I  to  the  rights  granted  to  the  United  States  bj 

'  the  Constitution. 

188  U.S. 


> 


t002. 


United  States  v.  Lynab. 


Bardin  v.  Jordan,  140  U.  S.  371,  35  L.  ed. 
42B,  11  Sup.  Ct.  Rep.  808,  838;  Uohoken  v. 
J*€im$ylvania  R.  Co,  124  U.  S.  688,  31  L.  ed. 
Ml,  I  Sup.  Ot.  Rep.  643;  People  v.  New 
York  A  8.  I.  Ferry  Co,  68  N.  Y.  71;  Illinois 
<?.  R.  Co.  V.  Illinois,  146  U.  S.  387,  36  L.  ed. 
1018,  13  Sup.  Ot.  Rep.  110. 

The  soil  under  navigable  waters  being  held 
bj  the  people  of  the  state  in  trust  for  the 
«QiDZDon  use  and  as  a  portion  of  their  inher- 
ent sovereignty,  any  act  of  legislation  con- 
cerning their  use  affects  the  public  welfare. 
It  is  uierefore  appropriately  within  the  ex- 
ercise of  the  police  power  of  the  state. 

IUinoi9  C.  R.  Co,  v.  Illinois,  146  U.  S.  459, 
36  L.  ed.  1045,  13  Sup.  Ct  Rep.  110.  See 
also  McCready  v.  Virginia,  94  U.  S.  391,  24 
L.  ed.  248;  Pollard  v.  Hagan,  3  How.  212,  11 
L^  ed.  565 ;  Boston  ▼.  Lecratc,  17  How.  426, 
15  L.  ed.  118;  Com.  v.  Charlestoion,  1  Pick. 
180, 11  Am.  Dec.  161;  Com.  v.  Alger,  7  Cush. 
53:  Rundie  v.  Delaware  d  R.  Canal  Co.  14 
How.  SO,  14  L.  ed.  335 ;  Fisher  v.  Haldeman, 
^  How.  186,  15  L.  ed.  879;  Phear,  Rights  of 
Water,  52,  53. 

Jfr.  J.  P.  Kennedy  Bryan  argued  the 
cause  and  filed  a  brief  for  defendants  in  er- 
ror: 

The  backing  up  of  water,  destroying  land, 
Is  a  taking. 

Pumpelly  v.  Oreen  Bay  d  M.  Canal  Co.  13 
Wall.  166,  20  L.  ed.  557;  Northern  Transp. 
€o.  V.  Chicago,  99  U.  S.  635,  25  L.  ed.  336; 
Uugler  v.  Kansas,  123  U.  S.  667,  31  L.  ed. 
212,  8  Sup.  Ct.  Rep.  273;  Oihson  v.  United 
States,  166  U.  S.  269,  41  L.  ed.  996,  17  Sup. 
Ct  Rep.  578;  Scranton  v.  Wheeler,  179  U. 
S.  141,  45  L.  ed.  126,  21  Sup.  Ct  Rep.  48; 
Kaukauna  Water  Power  Co.  v.  Green  Bay 
4  M.  Canal  Co.  142  U.  S.  254,  35  L.  ed.  1004, 
l^Sup.  Ct.  Rep.  173;  King  v.  United  States, 
59  Fed.  9.      . 

Power  to  regelate  commerce,  exercised  by 
Congress  in  the  improvement  of  a  navigable 
river,  is  subject  to  the  limitations  of  the  5th 
Amendment  to  the  Constitution;  and  when 
private  property  is  taken  for,  and  in  the 
course  of,  such  improvements,  just  compen- 
sation must  be  provided. 

Monongahela  Nav.  Co.  v.  United  States, 
148  U.  S.  312,  37  L.  ed.  463,  13  Sup.  Ct  Rep. 
«22;  Scranton  v.  Wheeler,  179  U.  S.  153,  45 
L  ed.  133,  21  Sup.  Ct.  Rep.  48. 

Whether  there  was  any  actual  intention  on 
the  part  of  the  government  to  take  the  land 
is  immaterial.  This  question  is  determined, 
as  fnatter  of  law,  upon  the  legal  effect  of  the 
ultimate  facts  found,  and  not  by  any  arbi- 
trary standard  of  intention  or  nonintention 
on  the  part  of  the  government,  its  agents  or 
officers. 

Pumpelly  v.  Chreen  Bay  d  M.  Canal  Co.  13 
Wall.  166,  20  L.  ed.  557 ;  Monongahela  Nov. 
<?o.  V.  United  States,  148  U.  S.  312,  37  L.  ed. 
463,  13  Sup.  Ct  Rep.  622. 

In  the  state  of  South  Carolina  the  public 
trust  for  navigation  is  only  in  the  beds  of 
rivers  below  low  wate^;  ihe  shore  of  a  tidal 
river  is  grantable  to  the  individual  abso^ 
lutely. 

Chisolm  V.  Cotncs,  67  Fed.  290;  State  v. 
Pacific  Guano  Co.  22  S.  C.  83. 
188  U.S. 


The  public  trust  for  navigation  does  not 
attach  to  reclaimed  lands  on  the  shore. 

Com.  V.  Alger,  7  Cush.  68;  Shively  v.  BowlX 
hy,  152  U.  S.  19,  38  L.  ed.  338,  14  Sup.  Ct 
Rep.  548;  Boston  v.  Lecraw,  17  How.  426,  15 
L.  ed.  118;  Richardson  v.  Boston,  19  How. 
269,  15  L.  ed.  642 ;  Illinois  C.  R.  Co.  v.  Illi- 
nois, 146  U.  S.  387,  36  L.  ed.  1018,  13  Sup. 
Ot.  Rep.  110;  Hohoken  v.  Pennsylvania  R, 
Co.  124  U.  S.  691,  31  L.  ed.  552,  8  Sup.  Ot. 
Rep.  643;  Banford  v.  St.  Paul  d  D.  R.  Co.  43 
Minn.  110,  7  L.  R.  A.  722,  44  N.  W.  1144; 
Miller  v.  Mendenhall,  43  Minn.  95,  8  L.  R.  A. 
89,  44N.  W.  1141. 

The  United  States  has  recognized  a  vested 
right,  by  use  and  occupancy  of  the  citizen, 
upon  improvements  in  a  navigable  river. 

Monongahela  Nav.  Co.  v.  United  States, 
148  U.  S.  312,  37  L.  ed.  463,  13  Sup.  Ct.  Rep. 
622;  Scranton  v.  WJieeler,  179  U.  S.  141,  45 
L.  ed.  126,  21  Sup.  Ct  Rep.  48;  United  States 
V.  Rio  Grande  Dam  d  Irrig.  Co.  174  U.  S. 
690,  43  L.  ed.  1136,  19  Sup.  Ct.  Rep.  770. 

Mr.  J.  P.  Kennedy  Bryan,  with  Mr.  Julian 
Mitchell,  Jr.,  of  counsel  for  defendants  in  er- 
i-or  in  United  States  v.  Williams,  filed  a  joint 
brief  for  defendants  in  error: 

There  is  an  implied  contract  on  the  part 
of  the  government  to  pay  compensation  where 
it  takes  private  property. 

Pumpelly  v.  Green  Bay  d  M.  Canal  Co.  13 
Wall.  166,  20  L.  ed.  557 ;  Muglcr  v.  Kansas, 
123  U.  S.  667,  31  L.  ed.  212,  8  Sup.  Ot.  Rep. 
273;  Scranton  v.  Wheeler,  179  U.  S.  153,  45 
L.  ed.  133,  21  Sup.  Ct.  Rep.  48;  United  States 
V.  Jones,  109  U.  S.  513.  27  L.  ed.  1015,  3  Sup. 
Ot  Rep.  346 ;  Kaukauna  Water  Power  Co.  v. 
Green  Bay  d  M.  Canal  Co.  142  U.  S.  254,  35 
L.  ed.  1004,  12  Sup.  Ct  Rep.  173;  Mononga- 
hela Nav.  Co.  V.  United  States,  148  U.  S. 
312,  37  L.  ed.  463,  13  Sup.  Ct  Rep.  622; 
United  States  v.  Great  Falls  Mfg.  Co.  112 
U.  S.  645,  28  L.  ed.  846,  5  Sup.  Ct  Rep.  300 ; 
Great  FalU  Mfg.  Co.  v.  Garland,  124  U.  S. 
581,  31  L.  ed.  527,  8  Sup.  a.  Rep.  631. 

The  obligation  that  the  law  imposes  raises 
an  implied  contract. 

Pacifio  Mail  S.  S.  Co.  v.  Joliffe,  2  Wall. 
450,  17  L.  ed.  805. 

Implied  contracts  are  such  as  reason  and 
justice  dictate,  and  which,  therefore,  the  law 
presumes  that  every  man  undertakes  to  per- 
form. 

1  Parsons,  Contr.  p.  5. 

Contracts  implied  in  law  are  legal  fictions 
adopted  for  the  purpose  of  enforcing  legal 
duties  by  actions  ew  contractu,  where  no  ac- 
tual contract  exists,  either  express  or  im- 
plicd.  In  the  case  of  a  contract  implied  in 
law,  the  intention  is  disregarded. 

15  Am.  &  Eng.  Enc.  Law,  p.  1078. 

Wherever  the  defendant  has  converted  th« 
property  of  the  owner  to  his  own  use,  the 
owner  may  either  disafiirm  his  axit  and  treat 
him  as  a  wrongdoer,  or  sue  for  trespass,  etc., 
or  aflirm  his  acts  and  sue  in  assumpsit. 

Cooley,  Torts,  p.  109. 

Indebitatus  assumpsit  lies  wbere  the  duty 
is  to  pay  money. 

2  Harvard  Law  Review,  "The  History  of 
Assumpsit,"  pp.  64-66. 

An  implied  contract  arises,  by  operation  of 
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the  law,  ojut  of  the  lawful  taking  by  the  gov- 

^.ernmeiit  of  private  property  in  the  exercise 

of    the    power   to    regulate   commerce   and 

eminent  domain,  and  the  limitation  thereof. 

United  titates  v.  Great  Falls  Mfg.  Co.  112 
U.  S.  645,  28  L.  ed.  846,  5  Sup.  Ct.  Rep.  306; 
Great  Falls  Alfg,  Co,  v.  Garland,  124  U.  S. 
581,  31  L.  ed.  527,  8  Sup.  Ot.  Kep.  631; 
United  States  v.  Jones,  100  U.  S.  513,  27  L. 
ed.  1015,  3  Sup.  Ot.  Rep.  346. 

The  position  of  the  counsel  for  the  govern- 
ment is  in  direct  contradiction  to  the  deci- 
sion of  this  court  in  the  Chicago  Lake  Front 
Ca^es,  146  U.  S.  387,  36  L.  ed.  1018,  13  Sup. 
Ct.  Rep.  110,  in  which  this  court  held  that, 
after  the  reclamation  and  occupation  of 
lands  out  to  the  point  of  navigability  in  the 
lake,  there  was  thereafter  no  trust  in  the 
state,  and  that  the  same  was  private  prop- 
erty, and  that  its  absolute  alienation  was 
oonsistent  with  the  law  of  the  tiust  in  navi- 
gable waters  held  by  the  state  and  the 
United  States. 

Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

There  are  three  principal  questions  in 
this  case?    First,  Did  the  circuit  coui-t  have 

i'urisdiction?  second.  Was  there  a  taking  of 
he  land  within  the  meaning  of  the  5th 
Amendment?  and,  third,  If  there  was  a  tak- 
ing, was  the  government  subject  to  the  obli- 
gation of  making  compensation  therefor? 

Did  the  circuit  court  have  jurisdiction? 
It  may  be  premised  that  this  question  was 
not  raised  in  the  circuit  court,  nor  was  it 
presented  to  this  court  on  the  first  argu- 
ment, but  only  upon  the  reargument.  This 
omission  on  tne  part  of  the  learned  counsel 
for  the  government  ie  certainly  suggestive. 
Nevertheless,  as  the  question,  now  tor  the 
first  time  presented,  is  one  of  jurisdiction, 
it  must  be  considered  and  determined.  To 
sustain  the  challenge  of  jurisdiction  it  is  in- 
sisted by  the  government  that  there  waa  no 
implied  contract,  but  simply  tortious  acts 
on  the  part  of  its  officers;  and  Hill  v.  United 
States,  149  U.  S.  503,  37  L.  ed.  862,  13  Sup. 
Ct.  Rep.  1011,  and  Schillinger  v.  United 
States,  155  U.  S.  163,  30  L.  ed.  108,  15  Sup. 
Ct.  Rep.  85,  are  relied  upon.  Let  us  see 
what  those  cases  were  and  what  they  decid- 
ed. In  the  former  the  plaintiff  sued  to  re- 
cover from  the  United  States  for  the  use 
and  occupation  of  land  for  a  lighthouse. 
The  land  upon  which  the  lighthouse  was 
built  was  submerged  land  in  Chesapeake 
[450]Day.  *The  government  pleaded  that  it  nad  a 
paramount  right  to  the  use  of  the  land,  and 
that  plea  was  demurred  to.  It  was  held 
that  the  circuit  court  had  no  jurisdiction, 
and  in  the  opinion  delivered  by  Mr.  Justice 
Gray  it  was  said,  after  referring  to  several 
cases  (pp.  508,  599,  L.  ed.  p.  864,  Sup.  Ct. 
Rep.  p.  1013) : 

**In  Langford  v.  United  States  [101  U.  8. 
841.  25  L.  ed.  1010],  it  was  accordingly  ad- 
Judged  that,  when  an  officer  of  the  United 
States  took  and  held  possession  of  land  of 
a  private  citizen,  under  a  claim  that  it  be- 
lonsred  to  the  government,  the  United  States 
could  not  be  charged  upon  an  implied  obli- 
gntion  to  pay  for  its  use  and  occupation. 
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'*It  has  since  been  held  that  if  the  United 
States  appropriates  to. a  public  use  land 
whid)  they  admit  to  be  private  property,, 
they  may  be  held,  as  upon  an  implied 
contract,  to  pay  its  value  to  the  owner. 
United  States  v.  Great  Falls  Mfg.  Co,  112 
U.  S.  645,  28  L.  ed.  846,  5  Sup.  Ct.  Rep.  306,. 
and  124  U.  S.  581,  31  L.  ed.  527,  8  Sup.  Ct. 
Rep.  631.  It  has  likewise  been  held  that 
the  United  States  may  be  sued  in  the  court 
of  claims  for  the  use  of  a  patent  for  an  in- 
vention, the  plaintiff's  right  in  which  they 
have  acknowledged.  HoUister  v.  Benedict 
d  B.  Mfg.'Co.  113  U.  S.  59,  28  L.  ed.  901,  (^ 
Sup.  Ct.  Rep.  717;  United  States  v.  Palmer, 
128  U.  S.  262,  32  L.  ed.  442,  9  Sun.  Ct.  Rep. 
104.  But  in  each  of  these  cases  the  title  of 
the  plaintiff  was  admitted,  and  in  none  of 
them  waa  any  doubt  thrown  upon  the  cor- 
rectness of  tne  decision  in  Langford's  Case, 
See  Schillinger  v.  United  States,  24  Ct.  CL 
278. 

"The  case  at  bar  is  governed  by  Lang^ 
ford's  Case.  It  was  not  alleged  in  this  pe- 
tition, nor  admitted  in  the  plea,  that  the 
United  States  had  ever  in  any  way  ac- 
knowledged any  right  of  property  in  the 
plaintiff  as  against  the  United  States.  The 
plaintiff  asserted  a  title  in  the  land  in  ques- 
tion, with  the  exclusive  right  of  building^ 
thereon,  and  claimed  damages  of  the  United 
States  for  the  use  and  occupation  of  the 
land  for  a  lighthouse.  The  United  States 
positively  ana  precisely  pleaded  that  the 
land  was  submerged  under. the  waters  of 
Chesapeake  bay,  one  of  the  navigable  water!^ 
of  the  United  States,  and  that  the  United 
States,  'under  the  law,  for  the  purpose  of  a 
lighthouse,  has  a  paramount  right  to  its  use 
as  against  the  plaintiff  or  any  other  per- 
son;' and  the  plaintiff  demurred  to  this 
plea." 

In  the  other  case  it  appeared  that  the  ar- 
chitect of  the  capitol  contracted  with  O.  W. 
Cook  for  the  laying  of  pavement  in  the  •cap-[4601 
itol  grounds.  The  contractor  in  laying  the 
pavement  infringed,  as  petitioners  claimed, 
upon  rights  granted  to  them  by  patent. 
Thereafter  this  suit  was  brought,  not 
against  the  party  guilty  of  the  alleged  in- 
fringement, but  against  the  United  States, 
which  had  accepted  the  pavement  in  the  con- 
struction of  which,  as  petitioners  claimed^ 
the  contractor  had  infringed  upon  their 
rights.  In  the  opinion  it  was  said  (p.  170» 
L.  ed.  p.  Ill,  Sup.  Ct.  Rep.  p.  87) : 

'^ere  the  claimants  never  authorized  the 
use  of  the  patent  right  by  the  government; 
never  consented  to,  but  always  protested 
against  it,  threatening  to  interfere  by  in- 
junction or  other  proceedings  to  restrain 
such  use.  There  was  no  act  of  Congress  in 
terms  directing,  or  even  by  implication  sug- 
gesting, the  use  of  the  patent.  No  officer  of 
the  government  directed  its  use,  and  the 
contract  which  was  exiecuted  by  Cook  did 
not  name  or  describe  it.  There  was  no  rec- 
ognition by  the  government  or  any  of  its  of- 
ficers of  the  fact  that  in  the  construction  of 
the  pavement  there  was  any  use  of  the  pat- 
ent, or  that  any  appropriation  was  being 
made  of  claimant's  property.  The  govern- 
'ment  proceeded  as  though  it  were  acting 
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only  in  the  mana^meot  of  its  own  property 
and  the  exercise  of  its  own  rights,  and 
without  any  trespass  upon  the  rights  of  the 
claimants.  There  was  no  point  in  the  whole 
transaction,  from  its  commencement  to  its 
close,  where  the  minds  of  the  parties  met  or 
where  there  was  anything  in  the  semblance 
of  an  agreement.  So,  not  only  does  the  pe- 
tition count  upon  a  tort,  but  also  the  find- 
iix'fiH  show  a  tort.  That  is  the  essential  fact 
underlying  the  transaction  and  upon  which 
rests  every  pretense  of  a  right  to  recover. 
There  was  no  suggestion  of  a  waiver  of  the 
tort  or  a  pretense  of  any  implied  contract 
until  after  the  decision  of  the  court  of 
claims  that  it  had  no  jurisdiction  over  an 
action  to  recover  for  the  tort." 

How  different  is  the  case  at  bar!     The 
government  did  not  deny  the  title  of  the 
plaintifTs.     It  averred  in  the  answer  simply 
that  it  had  "no  knowledge  or  information 
auHlcient   to   form   a   belief,"   but   did   not 
couple  such  averment  with  any  denial,  nor 
did  it  pretend  that  it  owned  the  property  or 
had  a  paramount  proprietary  right  to  its 
possession.     It    did    not    put   in    issue   the 
question  of  title,  but  rested  upon  a  denial 
f  461]  that  the  acts  its  officers  *had  done  by  its  di- 
rection had  overflowed  the  land  and  wrought 
the  injury  as  alleged,  or  that  such  overflow 
and  injury  created  an  implied  contract,  and 
also  upon  the  bar  of  the  statute  of  limita- 
tions.    Nowhere  in  the  record  did  it  set  up 
any   title   to  the   property   antagonistic  to 
that  claimed  by  the  plaintiffs.     It  simply 
denied  responsibility  for  what  it  had  caused 
to  be  done,  and  pleaded  that  if  it  had  ever 
been  liable,  the  statute  of  limitations  had 
worked   a   bar.    No  oflScer  of  the  govern- 
ment, as  in  the  Longford  Case,  claimed  that 
the  proper^  found  by  the  court  to  be  thQ 
property  of  the  plaintiffs  belonged  to  the 
government.    While   there   was   no   formal 
admission  of  record  that  the  land  belonged 
to  the  plaintiffs,  the  case  was  tried  alone 
upon  the  theory  that  the  government  could 
not   be   held   responsible   for   what   it  had 
done.    It  did  not  repudiate  the  actions  of 
its  officers  and  agents,  but  on  the  contrary 
in  terms  admitt^  that  they  acted  by  au- 
thority of  Congress,  and  that  all  that  they 
did  was  lawfully  done.    So  that  if  the  over- 
flow find  destruction  of  this  property  was. 
as  we  shall  presently  inquire,  a  taking  and 
appropriation  within  the  scope  of  the  6th 
Amendment  to  the  Constitution,  the  juris- 
•dictional  question  now  presented  is  whether 
such   appropriation,   directed  by  Congress, 
created  an  implied  contract  on  the  part  of 
the  government  to  pay  for  the  value  of  the 
property  so  appropriated.    Let  us  see  what 
this  court  has  decided.    In  United  States  v. 
Great  Falls  Mfg.  Co.  112  U.  S.  645,  28  L.  ed. 
«46.  6  Sup.  Ct.  Rep.  306,  Congress  having 
made  an  appropriation  therefor,  a  dam  was 
constructed   across  the   Potomac  with   the 
view  of  supplying  the  city  of  Washington 
Trith  water.    In  the  construction   of  such 
dam  certain  lands  belonging  to  the  plaintiff 
were  taken,  although  such  Isnds  were  not 
hy  the  act  of  Congress  specifically  ordered 
to,  be  taken.    The   property   so  taken   not 
liaviiwr  been  paid  for,  plaintiff  brought  this 
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action  in  the  court  of  claims  to  recover  the 
value  thereof,  and  it  was  held  that  the  ac- 
tion might  be  maintained,  and  in  the  opin- 
ion it  was  said  (p.  656,  L.  ed.  p.  850,  Sup. 
Ct.  Kep.  p.  310)  : 

"It  seems  clear  that  these  property  rights 
have  been  held  and  used  by  the  agents  of 
tlie  United  States,  under  the  sanction  of 
legislative  enactments  by  Congress;  for  the 
appropriation  of  money  specifically  for  the 
construction  of  the  dam  from  the  *Mary land  [462] 
shore  to  Conn's  island  was,  all  the  circum- 
stances considered,  equivalent  to  an  express 
direction  by  the  legislative  and  executive 
branches  of  the  government  to  its  ofiScers  to 
take  this  particular  property  for  the  public 
objects  contemplated  by  the  scheme  for  sup- 
plying the  capital  of  the  nation  with  whole- 
some water.  The  making  of  the  improve* 
mcnts  necessarily  involves  the  taking  of  the 
property;  and  if,  for  the  want  of  formal  pro- 
ceedings for  its  condemnation  to  public  use, 
the  claimant  was  entitled,  at  the  beginning 
of  the  work,  to  have  the  agents  of  the  gov- 
ernment enjoined  from  prosecuting  it  until 
provision  was  made  for  securing,  in  some 
way,  payment  of  the  compensation  required 
by  the  Constitution — upon  which  question 
we  express  no  opinion — there  is  no  sound 
reason  why  the  claimant  might  not  waive 
that  right,  and,  electing  to  regard  the  ac- 
tion of  the  government  as  a  taking  under  its 
sovereign  right  of  eminent  domain,  demand 
lUst  compensation.  Kohl  v.  United  States, 
91  U.  S.  367,  374,  23  L.  ed.  449,  452.  In 
that  view  we  are  of  opinion  that  the  United 
States,  having  by  its  agents,  proceeding  un- 
der the  authority  of  an  act  of  Congress, 
taken  the  properly  of  the  claimant  for  pub- 
lic use,  are  under  an  obligation,  imposed  by 
the  Constitution,  to  make  compensation. 
The  law  will  imply  a  promise  to  make  the 
required  compensation,  where  property,  to 
which  the  government  asserts  no  title,  is 
taken,  pursuant  to  an  act  of  Congress,  as 
private  property  to  be  applied  for  public 
uses.  Such  an  implication  being  consistent 
with  the  constitutional  duty  of  the  govern- 
ment, as  well  as  with  common  justice,  the 
claimant's  cause  of  action  is  one  that  arises 
out  of  implied  contract,  within  the  meaning 
of  the  statute  which  confers  jurisdiction 
upon  the  court  of  claims  of  actions  founded 
'upon  any  contract,  express  or  implied,  with 
the  government  of  the  United  States.' " 

In  Great  Falls  Mfg.  Co.  ▼.  Atty.  Gen.  124 
U.  8.  581,  suh  nom.  Great  Falls  Mfg.  Co.  ▼. 
Garland,  31  L.  ed.  527,  8  Sup.  Ct.  Rep.  631, 
an  action,  which,  like  the  preceding,  grew 
out  of  provisions  made  by  Congress  to  sup- 
ply water  to  the  city  of  Washington,  and  in 
which  the  relief  sought  was  the  removal  of 
all  structures  on  the  premises,  or  if  it 
should  appear  that  the  property  had  been 
le^lly  condemned,  the  framing  of  an  issue, 
triable  by  jury,  to  ascertain  the  plaintiff's 
damages,  and  a  judgment  for  the  amount 
thereof,  it  was  said,  referring  to  the  *oon-[463] 
tention  that  there  were  cer&in  defects  in 
the  proceedings  taken  by  the  government 
(p.  597,  L.  ed.  p.  532,  Sup.  Ct.  Rep.  p.  637) : 

"Even  if  the  Secretary's  survey  and  map, 

548 


463-465 


Supreme  Coubt  or  the  United  States. 


Oct.  Tebm^ 


and  the  publication  of  the  Attorney  Gener- 
aTft  notice  did  not,  in  strict  law,  justify 
the  former  in  taking  possession  of  the  land 
and  water  rights  in  question,  it  was  compe- 
tent for  the  company  to  waive  the  tort,  and 
proceed  acainst  the  United  States,  as  upon 
an  implied  contract,  it  appearing,  as  it  does 
here,  that  the  government  recognizes  and  re- 
tains the  possession  taken  in  its  behalf  for 
the  public  purposes  indicated  in  the  act  un- 
der which  its  officers  have  proceeded." 

In  Hollisfer  \.  Benedict  d  B.  Mfg,  Oo.  113 
U.  S.  59,  28  L.  ed.  901,  6  Sup.  Ct.  Rep.  717, 
an  actioif  by  the  assignees  of  a  patent 
against  a  United  States  collector  for  in- 
fringement, the  law  is  thus  stated  (p.  67, 
L.  ed.  p.  904,  Sup.  Ct.  Rep.  p.  721) : 

"If  tne  right  of  the  patentee  was  acknowl- 
edged, and,  without  his  consent,  an  officer 
of  the  government,  acting  under  legislative 
authority,  made  use  of  the  invention  in  the 
discharge  of  his  official  duties,  it  would 
eeem  to  be  a  clear  case  of  the  exercise  of  the 
right  of  eminent  domain,  upon  which  the 
law  would  imply  a  promise  of  compensa- 
tion, an  action  on  which  would  lie  within 
the  jurisdiction  of  the  court  of  claims,  such 
as  was  entertained  and  sanctioned  io  the 
case  of  United  States  v.  Oreat  Falls  Mfg, 
Co.  112  U.  S.  645,  28  L.  ed.  846,  6  Sup.  Ct. 
Rep.  300." 

In  United  States  v.  Palmer,  128  U,  8.  262, 
32  L.  ed.  442«  9  Sup.  Ct.  Rep.  104,  an  ac- 
tion in  the  court  of  claims  oy  a  patentee 
against  the  government  to  recover  upon  an 
implied  contract  for  the  use  of  the  patented 
invention,  it  appeared  that  the  petitioner 
was  the  patentee  of  certain  improvements  in 
infantry  equipments  which  were  adopted  by 
the  Secretary  of  War  as  a  part  of  the  equip- 
ment of  the  infantry  soldiers  of  the  United 
States,  and,  sustaining  the  jurisdiction  of 
the  court  of  claims,  it  was  said  (p.  269,  L. 
ed,  p.  444,  Sup.  Ct.  Rep.  p.  105 ) : 

"No  tort  was  committed  or  claimed  to 
have  been  committed.  The  government 
Qsed  the  claimant's  improvement  with  his 
consent;  and,  certainly,  with  the  expecta- 
tion on  his  part  of  receiving  a  reasonable 
compensation  for  the  license.  This  is  not  a 
claim  for  an  infringement,  but  a  claim  of 
compensation  for  an  authorized  use— two 
[464]  things  totally  distinct  in  the  law,  as  *dis- 
tinct  as  trespass  on  lands  is  from  use  and 
occupation  under  a  lease." 

In  United  States  v.  Berdan  Fire-Arms 
Mfg,  Co,  166  U.  S.  652,  39  L.  ed.  530,  16 
Sup.  Ct.  Rep.  420,  a  judgment  of  the  court 
of  claims  against  the  United  States  on  an 
implied  contract  for  the  use  of  an  improve- 
ment in  breech-loading  firearms  was  sus- 
tained, although  there  was  no  act  of  Con- 
gress expressly  directing  the  use  of  such  im- 
provement. In  the  opinion  it  was  said  (p. 
567.  L.  ed.  p.  535,  Sup.  Ct.  Rep.  p.  424) : 

''While  the  findings  are  not  so  specific  and 
emphatic  as  to  the  assent  of  the  government 
to  the  terms  of  any  contract,  y^  we  think 
they  are  sufficient.  There  was  certainly  no 
denial  of  the  patentee's  rights  to  the  inven- 
tion; no  aesertion  on  the  part  of  the  gov- 
ernment that  the  patent  was  wroniffully  is- 
sued; no  claim  of  a  right  to  use  the  inven- 
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tion  regardless  of  the  patent;  no  disregard 
of  all  claims  of  the  patentee,  and  no  use,  in 
spite  of  protest  or  remonstrance.  Nega- 
tively, at  least,  the  findings  are  clear.  The- 
government  used  the  invention  with  the  con- 
sent and  express  permission  of  the  o\vner, 
and  it  did  not,  while  so  using  it,  repudiate- 
the  title  of  such  owner." 

And  then,  after  quoting  from  several  of 
the  findings,  it  was  added  (p.  669,  L.  ed. 
536,  Sup.  Ct.  Rep.  p.  425)  : 

**The  import  of  these  findings  is  this: 
Tliat  the  officers  of  the  government,  charged 
specially  with  the  duty  of  superintending 
the  manufacture  of  muskets,  regarded  Ber> 
dan  as  the  inventor  of  this  extractor  eject- 
or ;  that  the  difference  between  the  spiral  and 
flat  spring  was  an  immaterial  difference; 
that,  therefore,  they  were  using  in  the 
Springfield  musket  Berdan's  invention ;  that 
they  used  it  with  his  permission  as  well  a» 
that  of  his  assignee,  the  petitioner,  and  that 
they  used  it  with  the  understanding  that 
the  government  would  pay  for  such  use  as- 
for  other  private  property  which  it  might 
take,  and  this,  although  they  did  not  believe 
themselves  to  have  authority  to  agree  upon 
the  price." 

The  rule  deducible  from  these  cas^  is 
that  when  the  government  appropriates 
property  which  it  does  not  claim  as  its  own, 
it  does  so  under  an  implied  contract  that  it 
will  pay  the  value  of  the  property  it  so  ap- 
propriates. It  is  earnestly  contended  in  ar- 
gument that  the  government  had  a  right  to 
appropriate  this  property.  *This  may  be [466) 
conceded,  but  there  is  a  vast  difTerenoe  be- 
tween a  proprietary,  and  a  governmental, 
right.  When  the  government  owns  proper- 
ty, or  claims  to  own  it,  it  deals  with  it  as 
owner  and  by  virtue  of  its  ownership,  and 
if  an  officer  of  the  government  takes  pos- 
session of  property  under  the  claim  that  it 
belongs  to  the  government  (when  in  fact  it 
does  not),  that  may  well  be  considered  a 
tortious  act  on  his  part,  for  there  can  be  no 
implication  of  an  intent  on  the  part  of  the 
government  to  pay  for  that  whicn  it  claims 
to  own.  Very  different  from  this  proprie- 
tary right  of  the  government  in  respect  to 
property  which  it  Iwns  is  its  governVnenUt 
right  to  appropriate  the  property  of  indi- 
viduals. All  private  property  is  held  sub- 
ject to  the  necessities  of  -  government.  The 
right  of  eminent  domain  underlies  all  such 
rights  of  property.  The  government  may 
take  personal  or  real  property  whenever  it» 
necessities,  or  the  exigencies  of  the  occasion, 
demand.  So,  the  contention  that  the  gov* 
ernment  had  a  paramount  right  to  appro- 
priate this  property  may  be  conceded,  but 
the  Constitution  in  the  5th  Amendment 
guarantees  that  when  this  governmental 
right  of  appropriation — ^this  asserted  para- 
mount right — ^18  exercised  it  shall  be  at- 
tended by  compensation. 

The  government  may  take  real  estate  for 
a  postoffice,  a  courthouse,  a  fortification,  or 
a  Highway ;  or  in  time  of  war  it  may  take 
merchant  vessels  and  make  them  part  of  its 
naval  force.  But  can  this  be  done  without 
an  obligation  to  pay  for  the  value  of  that 
which  is  so  taken  and  appropriated  t  When- 
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.ever  in  the  exercise  of  its  governmental 
rights  it  takes  property  the  ownership  of 
which  it  concedes  to  be  in  an  individual,  it 
impliedly  promises  to  pay  therefor.  Such 
is  the  import  of  the  cases  cited  as  well  as  of 
many  others. 

The  action  which  waa  taken,  resulting  in 
the  overflow  and  injury  to  these  plaintiffs, 
is  not  to  be  regarded  as  the  personal  act  of 
the  officers,  but  as  the  act  of  the  govern* 
ment.  That  which  the  officers  did  is  admit- 
ted l^  the  answer  to  have  been  done  by  au- 
thority of  the  government,  and  although 
there  may  have  been  no  specific  act  of  Con- 
gress directing  the  appropriation  of  this 
property  of  the  plaintiffs,  yet  if  that  which 
the  (Officers  of  the  government  did,  acting  un- 
t\or  ifn  direction,  resulted  in  an  appropria- 
[466]tion,  *it  is  to  be  treated  as  the  act  of  the  gov- 
ermneBt.  South  C<irolina  v.  Georgia,  93  U. 
S.  4,  13,  23  L.  ed.  782,  784 ;  WiaconsifTv.  Du- 
hith,  96  U.  a  379,  24  L.  ed.  668 ;  United 
States  V.  Great  Falls  Mfg.  Co.  112  U.  8.  645, 

22  L.  ed.  846,  5  Sup.  Ct.  Rep.  306. 
Congress  for  many  successive  terms  appro- 
priated money  for  the  improvement  of  the 
Savannah   river.     21   Stot.  at  L.  470,  480, 
chap.  136;  22  Stat,  at  L.  194,  200,  chap.  375; 

23  Stat,  at  L.  140,  chap.  229 ;  24  Stat,  at  L. 
321,  331,  chap.  929;  25  Stat,  at  L.  413,  chap. 
860;  26  Stat,  at  L.  442,  chap.  907;  27  Stat, 
at  L.  101,  chap.  168;  28  Stat,  at  L.  351, 
chap.  299.  These  appropriations  were  in 
the  river  and  harbor  bills,  and  were  generally 
of  so  much  money  for  improving  the  river, 
but  some  deserve  special  mention.  Thus,  in 
21  Stat,  at  L.  470,  chap.  136,  it  was  provided 
that  ''one  thousand  dollars  may  be  applied  to 
payment  of  damages  for  land  taken  for  wid- 
ening the  channel  opposite  Savannah."    In 

24  Stat,  at  L.  331,  chap.  929,  the  Secretary 
of  War  was  directed  to  cause  a  survey  to  be 
made  of  the  "Savannah  river  from  cross  tides 
above  Savannah  to  the  bar,  with  a  view  to 
obtaining  twenty-eight  feet  of  water  in  the 
channel.'^  The  appropriation  in  the  25  Stat, 
at  L.  413,  chap.  860,  was  for  the  improve- 
ment of  the  river,  "completing  the  present 
project  and  commencing  the  extended  pro- 
ject contained  in  the  report  of  engineer  for 
year  ending  June  30,  1887."  And  by  the 
name  statute,  431,  among  the  matters  re- 
ferred to  the  Secretary  of  War  for  survey 
and  examination  was  "whether  the  damage 
to  the  Verzenobie  freshet  bank  in  1887  was 
caused  by  the  work  at  cross  tides,  and 
whether  the  maintenance  of  said  bank  is  es- 
sential to  the  success  of  the  work  at  cross 
tides,  and  what  will  be  the  coet  of  so  con- 
structing said  bank  as  to  confine  the  water 
of  said  river  to  its  bed."  The  report  of  the 
engineers  for  the  year  1887,  referred  to  in 
tlie  section  above  quoted,  shows  that  part 
of  the  work  which  was  being  done  by  the 
government  was  in  the  construction  of  train- 
ing walls,  and  wing  dams,  by  which  the 
width  of  the  water  way  was  reduced. 

Further,  the  same  year  (25  Stat,  at  L. 
94.  chap.  194,  U.  S.  Comp.  Stat.  1901,  p. 
3525),  an  act  was  passed,  entitled  "An  Act 
to  Facilitate  the  Prosecution  of  Works  Pro- 
jected for  the  Improvement  of  Rivers  and 
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Harbors,**  which  authorized  the  Secretary  of 
War  to  commence  proceedings  "for  the  ac- 
quirement by  condemnation  of  any  land, 
right  of  way,  or  material  needed  to  enable 
him  to  maintain,  operate,  or  prosecute  works 
for  the  improvement  of  rivers  and  harbors 
for  which  provision  *has  been  made  by  law; [467 J 
.  .  .  provided,  however,  that  when  the 
owner  of  such  land,  right  of  way,  or  mate- 
rial shall  fix  a  price  for  the  same,  which,  in 
the  opinion  of  the  Secretary  of  War,  shall 
be  reasonable,  he  may  purchase  the  same  at 
such  price  without  further  delay .JJ 

Thus,  beyond  the  effect  of  the  admission 
in  the  answer,  and  beyond  the  presumption 
of  knowled^  which  attends  the  action  of 
all  legislative  bodies,  it  affirmatively  ap- 
pears, not  only  that  Ckmgress  was  making 
appropriations  from'  year  to  year  for  the 
improvement  of  the  river,  but  also  that  it 
had  express  notice  of  damage  to  the  bank» 
along  this  ver^  plantation;  that  the  work» 
which  were  being  done  by  the  engineers  had 
in  view  the  narrowing  of  the  width  of  the 
water  way;  that  land  would  be  damaged  a» 
the  result  of  those  works,  and  that  it  au- 
thorized the  Secretary  of  War  to  take  pro- 
ceedings in  eminent  domain  to  acquire  the 
land,  right  of  way,  and  material  which 
might  be  neoessary  for  maintaining,  oper- 
ating, or  prosecuting  works  of  river  im- 
provement, or,  if  the  price  could  be  agreed 
upon,  to  purchase  the  same. 

This  brings  the  case  directly  within  the 
scope  of  the  decision  in  United  States  v. 
Great  Falls  Mfg.  Co.  112  U.  S.  645,  22  L. 
ed.  846,  5  Sup.  Ct.  Rep.  30d,  where,  as  here^ 
there  was  no  direction  to  take  the  particu- 
lar property,  but  a  direction  to  ao  that 
which  resulted  in  a  taking,  and  it  was  held 
that  the  owner  might  waive  the  right  to  in- 
sist on  condemnation  proceedings,  and  sue 
to  recover  the  value. 

It  does  not  appear  that  the  plaintiffs  took 
any  action  to  stop  the  work  done  by  the  gov- 
ernment, or  protested  against  it.  Their  in- 
action and  silence  amount  to  an  acquies- 
cence— an  assent  to  the  appropriation  l^ 
the  government.  In  this  respect  the  case  ia 
not  dissimilar  to  that  of  a  landowner  who, 
knowing  that  a  railroad  company  has  en- 
tered upon  his  land  and  is  engaged  in  con- 
structing its  road  without  having  complied 
with  the  statute  in  respect  to  condemnation, 
is  estopped  from  thereafter  maintainirtg 
either  trespass  or  ejectment,  but  is  limited 
to  a  recovery  of  compensation.  Roberts  v. 
Tforthem  P.  R.  Co.  158  U.  S,  1,  11,  39  L.  ed, 
873,  15  Sup.  Ct.  Rep.  756;  yorthem  P.  R. 
Co.  V.  Smith,  171  U.  S.  260,  43  L.  ed.  157,  18 
Sup.  Ct.  Rep.  794,  and  cases  cited  in  the 
opinion. 

The  case,  therefore,  amounts  to  this: 
The  plaintiffs  alleged  *that  they  were  the[468]\ 
owners  of  certain  real  estate  bordering  on 
the  Savannah  river;  that  the  government, 
in  the  exercise  of  its  powers  of  eminent  do- 
main and  regulation  of  commerce,  through 
officers  and  agents  duly  empowered  thereto 
by  acts  of  C<mgress,  placed  dams,  training 
walls,  and  other  obstructions  in  the  river  in 
such  manner  as  to  hinder  its  natural  flow 
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jukI  to  raise  its  waters  so  as  to  overflow  the 
land  of  plaintiffs,  and  overflow  it  to  such  an 
extent  as  to  cause  a  total  destructicm  of  its 
value.  The  government,  not  denying  the 
ownership  of  plaintiffs,  admitted  that  the 
work  which  was  done  by  their  officers  and 
agents  was  done  by  authority  of  Congress, 
but  denied  that  those  works  had  produced 
the  alleged  injury  and  destruction.  We  are 
of  opinion  that  under  these*  pleadings  and 
the  issues  raised  thereby  the  circuit  court 
had  jurisdiction  to  inquire  whether  the  acts 
done  by  the  officers  of  the  United  States  un- 
<ler  the  direction  of  Congress  had  resulted 
in  such  an  overflow  and  injury  of  the  plain- 
tiii  »  land  as  to  render  it  absolutely  value- 
lesa,  and  if  thereby  the  property  was,  in  cou- 
leJiiplation  ol  law,  taken  and  appropriated 
by  the  government,  to  render  judgment 
against  it  for  the  value  of  the  property  so 
taken  and  appropriated. 

Was  there  a  taking?  There  was  no  pro- 
ceeding in  condemnation  instituted  by  the 
government,  no  attempt  in  terms  to  take 
and  appropriate  the  title.  There  was  no 
adjudication  that  the  fee  had  passed  from 
the  landowner  to  the  government,  aiid  if 
either  of  these  be  an  essentiai  element  in  the 
taking  of  lands,  within  the  scope  of  the  6th 
Amendment,  there  was  no  taking. 

Some  question  is  made  as  to  the  meaning 
of  the  findings.    It  appears  from  the  5th 
finding,  as  amended,  that  a  large  portion  of 
the  land  fiooded  was  in  its  natural  condition 
between   high-water   mark    and    low-water 
mark,  and  was  subject  to  overflow  as  the 
water  passed  from  one  stage  to  the  other; 
that  this  natural  overflow  was  stopped  by 
an   embankment,   and   in   lieu   thereof,   by 
moans  of  flood  gates,  the  land  was  flooded 
and  drained  at  the  will  of  the  owner.    From 
this  it  is  contended  that  the  only  result  of 
the  raising  of  the  level  of  the  river  by  the 
government  works  was  to  take  away  the 
possibility  of   drainaare.    But  findings  IX. 
f469]and  X.  show  that,  both  by  seepage  and  •per- 
colation through  the  embankment,  and   an 
actual  flowing  upon  the  plantation  above  the 
obstruction,  flie  water  has  been  raised  in  the 
plantation  about  18  inches;  that  it  is  im- 
possible to  remove  this  overflow  of  water, 
and,  as  a  consequence,  the  property  has  be- 
come an  irreclaimable  bog,  unfit  for  the  pur- 
pose of  rice  culture  or  any  other  known  ag- 
riculture, and  deprived  of  all  value.    It  is 
clear  from  these  findings  that  what  was  a 
valuable   rice   plantation   has  been   perma- 
nently flooded,  wholly  destroyed  in  value, 
and  turned  into  an  irreclaimable  bog;  and 
this  as  the   necessary  re&ult  of   the  work 
which    the    government     has     undertaken. 
Does  this  amount  to  a  taking?    The  case  of 
Pumpelly  v.  Chreen  Bay  d  M.  Canal  Co,  13 
Wall.  166,  20  L.  ed.  567,  answers  this  ques- 
tion in  the  affirmative.    And  on  the  argu- 
ment it  was  conceded  by  the  learned  counsel 
for  the  government  (and  properly  conceded 
in  view  of  the  flndings)  that  so  far  as  re- 
spects the  mere  matter  of  overflow  and  in- 
jury there   was  no  substantial  distinction 
between   the  two  cases.     In  that  case  the 
Oreen  Bay  Company,  as  authorized  by  stat- 
548 


ute,  constructed  a  dam  across  Fox  river,  by 
means  of  which  the  land  of  Pumpelly  was  , 
overflowed  and  rendered  practically  useless 
to  him.  There,  as  here,  no  proceedings  had 
been  taken  to  formally  condemn  the  land. 
Referring  to  this  it  was  said  (p.  177,  L.  ed. 
p.  660) : 

'The  argument  of  the  defendant  is  that 
there  is  no  taking  of  the  land  within  the 
meaning  of  the  constitutional  provision, 
and  that  the  damage  is  a  consequential  re- 
sult of  such  use  of  a  navigable  stream  as  the 
government  had  a  right  to  for  the  improve- 
ment of  its  navigation. 

"It  would  be  a  very  curious  and  unsatis- 
factory result,  if  in  construing  a  provisicHi 
of  constitutional  law,  always  understood  to 
have  been  adopted  for  protection  and  secu- 
rity to  the  rights  of  the  individual  as 
against  the  government,  and  which  has  re- 
ceived the  commendation  of  jurists,  states- 
men, afid  commentators  as  placing  the  just 
principles  of  the  common  law  on  that  sub- 
ject beyond  the  power  of  ordinary  legisla- 
tion to  change  or  control  them,  it  shall  be 
held  that  if  the  government  refrains  from 
the  absolute  conversion  of  real  property  to 
the  uses  of  the  public,  it  can  destroy  its 
value  entirely,  can  inflict  irreparable  and 
permanent  injury  to  any  extent;  can,  in  ef- 
fect, subject  it  to  *total  destruction  Mrithout[470] 
making  any  compensation,  because,  in  the 
narrowest  sense  of  that  word,  it  is  not  taken 
for  the  public  use.  Such  a  construction 
would  pervert  the  constitutional  provision 
into  a  restriction  upon  the  rights  of  the  citi- 
zen, as  those  rights  stood  at  the  conunon 
law,  instead  of  the  government,  and  make  it 
an  authority  for  invasion  of  private  ri^ht 
under  the  pretext  of  the  public  good,  which 
had  no  warrant  in  the  laws  or  practices  of 
our  ancestors." 

Reference  was  also  made  to  the  case  of 
Sinnickson  v.  Johnson,  17  N.  J.  L.  129,  34 
Am.  Dec.  184,  in  respect  to  which  it  was 
said :  "The  case  is  mainly  valuable  here  as 
showing  that  overflowing  land  by  backing 
the  water  on  it  was  considered  as  'taking*  it 
within  the  meaning  of  the  principle.** 
Again,  on  page  179,  L.  ed.  p.  561,  it  was 
said:  "But  there  are  numerous  authorities 
to  sustain  the  doctrine  that  a  serious  inter- 
ruption to  the  conunon  and  necessary  use 
of  property  may  be,  in  the  language  of  Mr. 
Angell,  in  his  work  on  Watercourses,  equiv- 
alent to  the  taking  of  it,  and  that  under  the 
constitutional  provisions  it  is  not  necessary 
that  the  land  should  be  absolutely  taken." 
And  in  a  footnote  the  following  authorities 
were  cited:  Angell,  Watercourses,  §  465a; 
Hooker  v.  New  Haven  d  N,  Co.  14  Conn. 
146.  36  Am.  Dec.  477;  Rotoe  v.  Chranite 
Bridge  Corp,  21  Pick.  344 ;  Canal  Appraisers 
V.  People  eof  rel.  Tihhils,  17  Wend.  604; 
Lackland  v.  North  Missouri  R.  Co,  31  Mo. 
180;  Stevens  v.  Middlesew  Canal,  12  Mass. 
466. 

It  is  clear  from  these  authorities  that 
where  the  government  b^  the  construction 
of  a  dam  or  other  public  works  so  floods 
lands  belonging  to  an  individual  as  to  sub- 
stantially destroy  their  value  there  is  a  tak- 
insr  within  the  scope  of  the  6th  Amendment. 
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While  the  government  does  not  directly  pro- 
ceed to  appropriate  the  title,  yet  it  takes 
away  the  use  and  value;  when  that  is  done 
it  is  of  little  consequence  in  whom  the  fee 
may  he  vested.  Of  course,  it  results  from 
this  that  the  proceeding  must  be  regarded 
as  an  actual  appropriation  of  the  land,  in- 
cluding the  possession,  the  right  of  posses- 
sion, and  the  fee;  and  when  the  amount 
awarded  as  compensation  is  paid,  the  title, 
the  fee,  with  whatever  rights  may  attach 
thereto— in  this  case  those  at  least  which 
(471]  belong  to  a  riparian  proprietor — *pass  to  the 
government  and  it  becomes  henceforth  the 
full  owner. 

Passinff  to  the  third  question,  it  is  con- 
tended that  what  was  done  bv  the  govern- 
ment was  done  in  improving  the  navigabil- 
ity of  a  navi^ble  river,  that  it  is  given  by 
the  Constitution  full  control  over  such  im- 
provements, and  that  if  in  doing  any  work 
therefor  injury  results  to  riparian  proprie- 
tors or  others,  it  is  an  injury  which  is  pure- 
ly consequential,  and  for  which  the  govern- 
ment is  not  liable.  But  if  any  one  propo- 
sition can  be  considered  as  settled  by  tne  de- 
cisions of  this  court  it  is  that,  although  in 
the  discharge  of  its  duties  the  government 
may  appropriate  property,  it  canned  do  so 
without  being  liable  to  the  obligation  cast 
by  the  5th  Amendment  of  paying  just  com- 
pensation. 

In  ifonongahela  Nov,  Co,  v.  United  8taie8, 
148  U.  8.  312,  336,  37  L.  ed.  463,  471.  13 
Sup.  Ct.  Rep.  622,  630,  it  was  said: 

'*But  like  the  other  powers  granted  to 
Oonffress  by  the  Constitution,  the  power  to 
regulate  commerce  is  subject  to  all  the  lim- 
itations imposed  by  such  instrument,  and 
among  them  is  that  of  the  5th  Amendment 
we  have  heretofore  quoted.  Congress  haa 
supreme  control  over  the  regulation  of  com- 
merce, but  if  in  exercising  that  supreme 
control  it  deems  it  necessary  to  take  pri- 
vate property,  then  it  must  proceed  subject 
to  the  limitations  imposed  by  this  5th 
Amendment,  and  can  take  only  on  payment 
of  just  compensation." 

Ill  that  case  Congress  had  passed  an  act 
for  condemning  what  waa  l^nown  as  "the 
upper  lock  and  dam  of  the  Monongahela 
Navigation  Company,"  and  provided  "that 
in  estimating  the  sum  to  he  paid  by  the 
United  States,  the  franchise  of  said  corpo- 
ration to  collect  tolls  should  not  be  consid- 
ered or  estimated/'  but  we  held  that  this 
proviso  was  beyond  the  power  of  Congress; 
that  it  could  not  appropriate  the  property 
of  the  navigation  company  without  paying 
its  full  value,  and  that  a  part  of  that  value 
consisted  in  the  franchise  to  take  tolls.  So 
in  the  recent  case  of  Scranton  v.  Wheeler, 
179  U.  S.  141,  153,  45  L.  ed.  126,  133,  21 
Sup.  Ct.  Rep.  48.  53,  we  repeated  the  prop- 
osition in  these  words: 

"Undoubtedly  compensation  must  be  made 
or  secured  to  the  owner  when  that  which  is 
[472] done  is  to  be  regarded  as  a  taking  *of  pri- 
vate property  for  public  use  within  the 
meaning  of  the  5th  Amendment  of  the  Con- 
stitution, ond,  of  course,  in  its  exercise  of 
the  power  to  regulate  commerce.  Congress 
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may  not  override  the  provision  that  just 
compensation  must  be  made  when  private 
property  is  taken  for  public  use." 

It  is  true  that  a  majority  of  the  court 
held,  in  that  case,  that  the  destruction  of  ac- 
cess to  land  abuttinff  on  a  navigable  river 
by  the  construction  ov  Congress  of  a  pier 
on  the  submerged  lands  in  front  of  the  up- 
land was  not  a  taking  of  private  property 
for  public  uses,  but  only  an  instance  of  con- 
sequential injury  to  the  property  of  the  ri- 
parian owner.  But  the  right  of  compensa- 
tion in  case  of  a  taking  was  conceded* 
There  have  been  many  cases  in  wjiich  a  dis- 
tinction has  been  drawn  between  the  taking 
of  property  for  public  uses  and  a  consequen- 
tial injury  to  such  proper^,  by  reason  of 
some  public  work.  In  the  one  class  the  law 
implies  a  contract,  a  promise  to  pay  for  the 
property  taken,  which,  if  the  taking  was  by 
the  general  government,  will  uphold  an  ac- 
tion in  the  court  of  claims;  while  in  the 
othei  class  there  is  simply  a  tortious  act  do- 
ing injury,  over  which  the  court  of  claims 
has  no  jurisdiction.  Thus,  in  Northern 
Transp.  Co,  v.  Chicago,  99  U.  S.  635,  25  L. 
ed.  336,  the  city,  duly  authorized  by  stat- 
ute, constructed  a  tunnel  along  the  line  of 
LaSalle  street  and  under  the  Cnicaffo  river. 
The  company  claimed  that  it  waa  deprived 
of  access  to  its  premises  by  and  during  the 
construction.  This  deprivation  was  not 
permanent,  but  continued  only  during  the 
time  necessary  to  complete  the  tunnel,  and 
it  was  held  that  there  was  no  taking  of  the 
property,  but  only  an  injury,  and  that  a 
temporary  injury  thereto.  In  the  course  of 
the  opinion,  after  referring  to  the  Pumpelly 
Case,  13  Wall.  166,  20  L.  ed.  557,  and  Eaton 
V.  Boston,  C.  d  M.  R,  Co,  61  N.  H.  604,  12 
Am.  Rep.  147,  we  said  (p.  642,  L.  ed.  p.  338) : 

"In  those  cases,  it  was  held  that  perma- 
nent flooding  of  private  property  may  be 
regarded  as  a  'taking.'  In  those  cases  there 
was  physical  invasion  of  real  estate  of  the 
private  owner,  and  a  practical  ouster  of  his 
possession.  But  in  the  present  case,  there 
was  no  such  invasion.  "So  entry  was  made 
upon  the  plaintiffs'  lot.  All  that  was  done 
was  to  render  for  a  time  its  use  more  in- 
convenient " 

•Chicago  v.  Taylor,  126  U.  S.  161,  31  L.[473] 
ed.  638,  8  Sup.  Ct.  Rep.  820,  while  recogniz- 
ing and  reaffirming  the  rule  there  laid  down, 
was  decided  upon  the  ground  that  a  new 
rule  was  established  by  the  IllincHs  Consti- 
tution of  1870,  which  provided  that  "private 
property  shall  not  be  taken  or  damaged  for 
public  use  without  just  compensation.'' 
Montana  Co,  v.  8t,  Louis  Min,  d  Mill,  Co, 
152  U.  S.  160,  38  L.  ed.  398,  14  Sup.  Ct. 
Rep.  506,  held  that  a  mere  order  for  inspec- 
tion of  mining  property  was  not  a  taking 
thereof,  because  all  that  was  done  was  a 
temporary  and  limited  interruption  of  the 
exclusive  use.  Cfihson  v.  United  States,  166 
U.  S.  269,  41  L.  ed.  996,  17  Sup.  Ct.  Rep. 
578,  decided  that,  where  by  the  construction 
of  a  dyke  by  the  United  States  in  the  im- 
provement of  the  Ohio  river  the  plaintiff,  a 
riparian  owner,  was  through  the  greater 
part  of  the  gardening  season  deprived  of  the 
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use  of  her  landing  for  the  shipment  of  orod- 
ucts  from  and  supplies  to  her  farm,  wnere- 
hy  the  value  of  her  farm  was  reduced  $150 
to  $200  per  acre,  there  was  no  taking  of  the 
property,  hut  only  a  consequential  injury. 
See  also  Marchant  v.  Pennsylvania  R.  Co, 
153  U.  S.  380,  38  L.  ed.  751,  14  Sup.  Ct. 
Rep.  894;  Meyer  v.  Richmond,  172  U.  S.  82, 
43  L.  ed.  374,  19  Sup.  Ct,  Rep.  106.  In  this 
oonnection  MilU  v.  United  States,  12  L.  R. 
A.  673,  46  Fed.  738,  decided  in  the  district 
court  for  the  southern  district  of  Georgia,^  is 
worthy  of  notice  by  reason  of  its  similarity 
in  manv  respects  and  its  clearly  marked 
distinction  in  an  essential  matter.  It  was 
an  action  for  injuries  t<o  a  rice  plantation  on 
the  banks  of  the  Savannah  river  resulting 
from  works  done  by  the  United  States  in  im- 
proving the  navigability  of  that  river,  ap- 
parently the  verv  improvement  made  by  the 
government  in  the  present  case.  The  condi- 
tion of  the  claimant's  rice  blantation  prior 
to  the  improvement  was  suostantially  that 
of  these  plaintiffs'  property,  and  the  lands 
were  drained  by  opening  the  gates  when  the 
river  was  at  low-water  mark.  The  com- 
plaint was  that  the  erection  by  the  govern- 
ment of  what  was  called  the  "cross-tides 
dam,"  running  from  the  upper  end  of 
Hutchinson's  island  to  the  lower  end  of  Ar- 
gyle  island,  cut  off  all  the  flow  of  water 
froin  the  stream  connecting  the  front  and 
back  rivers,  raised  both  the  high  and  low 
water  levels  in  the  front  river,  and  not  only 
destroyed  the  facilities  for  draining  these 
lands  into  the  front  river,  but  rendered  it 
necessary  to  raise  the  levees  around  the  rice 
fields,  to  prevent  flooding  the  fields  at  high 
f474]  water.  ♦This,  it  was  alleged,  unfitted  the 
lands  for  rice  culture  and  made  it  neces- 
sary that  new  drainage  into  back  river  be 
provided  where  the  water  levels  were  suit- 
able. Obviously,  there  was  no  taking  of  the 
plaintiff's  lands,  but  simply  an  injury  which 
could  be  remedied  at  an  expense  as  alleged 
of  $10,000,  and  the  action  was  one  to  re- 
cover the  amount  of  this  consequential  in- 
jury. The  court  rightfully  held  that  it 
could  not  be  sustained.  Here  there  is  no 
finding,  no  suggestion,  that  by  any  expense 
the  flooding  could  be  averted.  We  may,  of 
course,  know  that  there  is  theoretically  no 
limit  to  that  which  engineering  skill  may 
accomplish.  We  know  that  vast  tracts 
have  in  different  parts  of  the  world  been  re- 
claimed by  levees  and  other  works,  and  so 
we  may  Relieve  that  this  flooding  may  be 
prevented,  that  some  day  all  these  sub- 
merged lands  may  be  reclaimed.  But  as  a 
practical  matter,  and  for  the  purposes  of 
this  case,  we  must,  under  the  nndmgs,  re- 
gard the  lands  in  controversy  as  irreclaim- 
able and  their  value  wholly  and  finally  de- 
Btiwed. 

Therefore,  following  the  settled  law  of 
this  court,  we  hold  that  there  has  been  a 
taking  of  the  lands  for  public  uses,  and  that 
the  government  is  under  an  implied  contract 
to  make  just  compensation  therefor. 

The  judgment  is  affirmed. 


Mr.  Justice  Brown  concurring: 
I  concur  in  the  opinion  of  the  court,  both 
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with  respect  to  its  jurisdiction  and  the  mer- 
its of  the  case,  but  I  am  unable  to  assent 
to  the  ground  upon  which  our  jurisdictioir 
is  rested.  While  I  think  the  overflowing: 
of  the  lands  in  controversy  constitutes  a 
taking  within  the  meaning  of  the  5th 
Amendment  to  the  Constitution,  I  see  no 
reason  for  holding  that  there  was  an  im- 
plied contract  to  pay  for  them  within  the 
meaning  of  the  Tucker  act.  The  taking  ap 
pears  to  me  an  ordinary  case  of  trespass  to 
real  estate,  containing  no  element  whatever 
of  contract.  In  such  case  there  can  be  no 
waiver  of  the  tort.  Jones  v.  Hoar,  5  Pick. 
285  i  Smith  v.  Hatch,  46  N.  H.  146. 

*But  I  think  our  jurisdiction  may  be  sup- [475] 
ported,  irrespective  of  the  question  of  con- 
tract or  tort,  under  that  clause  of  the  Tuck- 
er act  which  vests  the  court  of  claims  with 
jurisdiction  of  ''all  claims  founded  upon  the 
Constitution  of  the  United  States  or  any 
law  of  Congress.'* 

As  we  had  occasion  to  remark  in  Doolcy 
V.  United  States,  182  U.  S.  222-224,  45  L. 
ed.  1074,  1078,  21  Sup.  Ct.  Rep.  762,  the  1st 
section  of  the  Tucker  act  [24  Stat,  at  L.  505, 
Chan.  359,  U.  S.  Comp.  Stat.  1001,  p.  752] » 
eviaently  contemplates  four  distinct  classes 
of  cases :  ( 1 )  Those  founded  upon  the  Con- 
stitution or  any  law  of  Congress,  with  an 
exception  of  pension  cases;  (2)  cases  found- 
ed upon  a  regulation*  of  an  Executive  De- 
partment; (3)  cases  of  contract,  express  or 
implied,  with  the  government;  (4)  actiona 
for  damages,  liquidated  or  unliquidated,  in 
cases  not  sounding  in  tort.  The  words  "not 
sounding  in  tort"  are  in  terms  referable 
only  to  the  fourth  class  of  cases. 

In  my  view,  claims  founded  upon  the  Con- 
stitution may  be  prosecuted  in  the  court  of 
claims,  whether  sounding  in  contract  or  in 
tort ;  and  wherever  the  United  States  may 
take  proceedings  in  eminent  domain  for  the 
condemnation  of  lands  for  public  use,  the 
o\vner  of  such  lands  may  seek  relief  in  the 
court  of  claims  if  his  lands  be  taken  with* 
out  such  proceedings,  whether  such  taking 
be  tortious  or  by  virtue  of  some  contract^ 
express  or  implied,  to  that  effect.  That  the 
case  under  consideration  is  one  of  that  class 
is  made  clear  by  the  act  of  April  24,  188^ 
(25  Stat,  at  L.  94,  chap.  194,  U.  S.  Comp. 
Stat.  1901,  p.  3525),  which  enacts  "that  the 
Secretary  of  War  may  cause  proceedings  to 
be  instituted,  in  the  name  of  the  United 
States,  in  any  court  having  jurisdiction  of 
such  proceedings,  for  the  acquirement  by 
condemnation  of  any  land,  right  of  way,  or 
material  needed  to  enable  him  to  maintain* 
operate,  or  prosecute  works  for  the  improve- 
ment of  rivers  and  harbors  for  which  pro 
vision  has  been  made  by  law;  such  proceed* 
ings  to  be  prosecuted  in  accordance  with  the 
laws  relating  to  suits  for  the  condemnation 
of  property  of  the  states  wnerein  the  pro- 
ceedings may  be  instituted." 

I  fully  concur  in  the  opinion  of  the  court 
that  "the  government  may  take  real  estate 
for*  a  postofllce,  a  courthouse,  a  fortification^ 
or  a  highway,  or  in  time  of  war  it  may  take 
merchant  vessels  and  make  them  part  of  its 
naval  force,"  but  this  cannot  *be  "done  with- [476] 
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out  an  obligation  to  pay  for  the  value  of 
that  which  is  so  taken  and  appropriated/' 
I  am  also  of  opinion  that  whenever  in  the 
exercise  of  its  governmental  rights  it  takes 
property  the  ownership  of  which  it  concedes 
to  be  in  an  individual,  it  is  bound  to  pay 
therefor,  but  I  do  not  think  that  there  is 
any  distinction  between  cases  where  the  gov- 
ernment impliedly  promises  to  pay  by,  tak- 
ing property  with  the  assent  of  the  owner, 
and  those  where  it  takes  property  forcibly 
and  against  the  will  of  the  owner.  It  does 
not  seem  reasonable  to  hold  that,  where  the 
invasion  of  the  owner's  right  to  property  is 
the  greater,  his  remedy  for  the  recovery  of 
its  value  should  be  less,  and  that  he  should 
be  compelled  to  resort  to  the  tedious  and 
unsatisfactory  method  of  appealing  to  the 
bounty  of  Congress  for  relief. 

Suppose,  for  instance,  in  time  of  war  and 
under  threat  of  invasion  it  seizes  upon  ves- 
eels  without  the  consent  of  the  owner  and 
against  his  protest.  There  is  certainly  the 
same  moral  obligation  to  pay  for  them  as 
if  they  had  been  appropriated  with  his  con- 
sent, and  I  see  no  reason  why  an  action,  for 
their  value  may  not  be  maintained  in  the 
court  of  claims.  Yet,  a»  I  understand  the 
opinion  of  the  court  in  this  case,  it  holds  in- 
directly, if  not  directly,  that  no  such  action 
would  lie  unless  the  property  were  taken 
with  the  consent  of  the  owner  and  under  an 
implied  contract  to  pay  for  it.  The  conse- 
quences of  recognizing  such  distinctions 
seem  to  me  so  serious  that  nothing  short  of 
clear  language  in  the  statute  will  justify  it. 

None  such  is  even  hinted  at  in  United 
States  V.  Russell,  13  Wall.  623,  20  L.  ed. 
474,  one  of  the  earliest  cases,  wherein  the 
owner  of  three  steamers  seized  under  "im- 
perative military  necessity"  sought  to  re- 
cover compensation  for  their  services.  These 
steamers  were  impressed  into  the  public 
service  and  employed  as  transports  for  car- 
rying government  freight  for  a  certain 
length  of  time,  when  they  were  returned  to 
tiie  owner.  He  was  held  entitled  to  recover, 
the  court  holding  that  "extraordinary  and  un- 
foreseen occasions  arise,  however,  beyond  all 
doubt,  in  cases  of  extreme  necessity,  in  time 
of  war,  or  of  immediate  and  impending  pub- 
lic danger,  in  which  private  property  may 
be  impressed  into  the  public  service,  or  may 
be  seized  and  appropriated  to  the  public 
[477]  use,  'or  may  be  even  destroyed  without  the 
consent  of  the  owner."  The  case  followed 
that  of  Mitchell  v.  Harmony,  13  How.  116, 
14  L.  ed.  75,  and  was  distinguished  from 
that  of  Filor  v.  United  States,  9  Wall.  45, 
19  L..ed.  549. 

While  the  cases  reported  prior  to  131  U. 
8.  are  based  upon  the  oncinal  court  of 
claims  act,  which  limited  the  jurisdiction 
of  that  court  to  "claims  founded  upon  any 
law  of  Congress,  or  upon  any  regulation  of 
an  Executive  Department,  or  upon  any  con- 
tract, express  or  implied,  with  the  govern- 
ment <rf  the  United  States,"  and  are  there- 
fore not  strictly  pertinent  under  the  Tucker 
act,  that  of  the  Great  Falls  Mfg.  Co,  112 
U.  S.  645,  28  L.  ed.  846,  5  Sup.  Ct.  Rep.  306, 
im  almost  exactly  in  point,  and  is  strongly 
corroborative  of  the  position  here  taken. 
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This  was  a  claim  for  land  taken  at  the* 
Great  Falls  of  the  P.otomac  in  the  construc- 
tion of  an  aqueduct  for  bringing  water  ta 
Washington.  Proceedings  were  taken  in 
Maryland  for  condemnation,  which  were 
discontinued,  and  the  government  took  poo- 
session  of  the  land.  Whether  such  posses- 
sion was  taken  with  or  without  the  consent 
of  the  owner  does  not  appear,  although  these 
had  been  negotiations  between  the  partiesw 
The  claimant  was  held  to  be  entitled  to  re- 
cover upon  the  ground  that  the  appropria^ 
tion  of  the  money  for  the  construction  of 
the  improvements  was  equivalent  to  an  «xr 
press  direction  by  Congress  to  take  this  par- 
ticular property  for  the  objects  contemplat- 
ed by  the  scheme,  and  that  there  was  no 
sound  reason  why  the  claimant  might  not 
waive  any  right  he  might  have  to  an  injunc- 
tion, and  elect  to  regard  the  action  as  m 
taking  by  the  government  under  its  sover- 
eign right  of  eminent  domain,  and  therefora 
demand  compensation.  The  case  was  not 
put  upon  the  ground  that  the  owner  had 
conseiUed  to  the  taking. 

In  Langford's  Case,  101  U.  S.  341,  25  Lu. 
ed.  1010,  the  action  was  brought  to  recover 
for  the  use  and  occupation  of  certain  lands- 
and  buildings  to  which  the  claimant  assert- 
ed title,  which  were  seized  for  the  use  of 
the  government  under  claim  that  they  were 
public  property.     It  was  admitted  that  if 
the  government  takes  property   for  public 
use,  acknowled^ns  its  ownership  to  be  pri- 
vate or  individual,  there  arises  an  implied 
obligation  to  pay  the  owner  its  value;  but 
that  i'  was  a  different  matter  when  the  gov- 
ernment *claimed  the  property  as  its  own  [478] 
and  recognized  no  superior  title.    This  was 
also  the  case  in  Hill  v.  United  States,  149 
U.  S.  593,  37  L.  ed.  862,  13  Sup.  Ct.  Rep. 
1011,  where  the  government  erected  a  light- 
house upon  submerged  land  which  it  claimed 
as  its  own.    The  case  was  held  to  be  gov- 
erned by  that  of  Langford. 

None  of  the  more  recent  cases  under  th^ 
Tucker  act  conflicts  with  the  position  here 
taken:  That  wherever  the  United  States 
may  proceed  to  condemn  property  under  its 
sovereign  right  of  eminent  domain,  the  own- 
er may  maintain  a  petition  in  the  icourt  of 
claims  to  recover  its  value,  in  case  no  sucb 
proceedings  are  taken.  That  act  (24  Stat., 
at  L.  505,  chap.  359,  U.  S.  Comp.  Stat.  1901^ 
p.  752),  first  introduced  among  the  cogniz- 
able claims  all  such  as  were  founded  upoik 
the  Constitution  of  the  United  States,  and 
also  introduced,  after  the  words  "for  dam- 
ages, liquidated  or  unliquidated,"  the  word» 
"in  cases  not  sounding  in  tort."  Constru- 
ing this  statute,  it  was  held  in  the  Jone9 
Case,  131  U.  S.  1,  33  L.  ed,  90,  9  Sup.  Ct. 
Rep.  669,  that  it  did  not  confer  jurisdiction 
in  equity  to  compel  the  issue  and  delivery 
of  a  patent  for  public  land;  and  in  SchiU 
lingers  Case,  155  U.  S.  163,  39  L.  ed.  108^ 
15  Sup.  Ct.  Rep.  85,  that  the  owner  of  a 
patent  which  had  been  infringed  by  th» 
United  States  could  not  recover  damages  for 
such  infringement  in  the  court  of  claims^ 
though  it  would  be  otherwise  if  the  property 
had  been  appropriated  with  the  consent  of 
the  patentee  and  in  view  of  compensation 

55  X> 


478-481 


SUFRBMB  COXTBT  OF  THS  UNITED  STATES. 


Oct.  Tesk, 


therefor.  Although  there  was  in  Schilling' 
er'a  Case  an  appropriation  of  the  right  of  a 
patentee  to  the  monopoly  of  his  invention, 
the  case  was  nothing  more  in  its  essence 
than  the  infringement  of  a  patent,  and  so 
the  action  was  really  one  for  damages 
sounding  in  tort.  While  it  is  possible  an 
individual  might  be  able  to  condemn  the 
patentee's  right  by  proceeding  in  eminent 
domain,  that  remedy  would  be  at  least 
doubtful,  when  the  government  sought  mere- 
ly to  appropriate  so  much  of  it  as  was 
necessarv  for  its  own  use.  It  would  be  an 
unprececiented  exercise  of  the  right  of  emi- 
•  nent  domain,  and  could  scarcely  be  held  to 
be  a  claim  arising  under  the  Constitution. 
The  case  was  not  put  upon  the  ground  that 
it  was  such  a  case«  but  that  it  was  merely 
an  action  to  recover  damages  for  infringe- 
ment. Said  the  court:  ''It  is  plainly  and 
solely  an  action  for  an  infringement"  and 
one  sounding  in  tort.  THe  question  wheth- 
er it  was  a  claim  arising  under  the  Consti- 
[470]tution  was  not  'consider^,  except  in  the  dis- 
senting opinion  of  Mr.  Justice  Harlan,  who 
said:  "The  constitutional  obligation  can- 
not be  evaded  by  showing  that  the  original 
appropriation  was  without  the  express  di- 
rection of  the  government,  nor  by  simply  in- 
terposing a  denial  of  the  title  of  the  claim- 
ant to  the  property,  or  property  riehts  al- 
leged to  have  been  appropriated."  If  there 
were  any  doubt  in  that  case  of  the  power  of 
the  government  to  condemn  the  right  of  the 
patentee  by  proceedings  in  eminent  domain, 
there  is  certainly  none  such  in  this  case, 
where  the  land  was  taken  by  the  govern- 
ment with  no  pretense  of  consent  by  the 
owner. 

I  think  it  is  going  too  far  to  hold  that  the 
words  of  the  ^cker  act,  ''not  soundins  in 
tort,"  must  be  referred  back  to  the  first 
class  of  cases,  namely,  "those  founded  upon 
the  Constitution,"  and  that  they  should  be 
limited  to  actions  for  damages,  liquidated 
or  unliquidated,  and,  hence,  the  consent  of 
the  owner  cuts  no  figure  in  this  case.  I 
freely  admit  that,  if  property  were  seized  or 
taken  by  officers  of  the  government  without 
authority  of  law,  or  subsequent  ratification, 
by  taking  possession  or  occupying  property 
for  public  use,  there  could  be  no  recovery, 
since  neither  the  government  nor  any  other 
principal  is  bound  by  the  unauthorized  acts 
of  its  agents.  But  in  endeavoring  to  raise 
an  implied  contract  to  pay  for  an  ordinary 
trespass  to  real  estate,  I  think  the  opinion 
of  the  court  misconceives  the  true  source  of 
our  jurisdiction. 

Mr.  Justice  Shiras  and  Mr.  Justice 
PeoUtam  concurred  in  the  above  opinion 
in  80  far  as  it  holds  that  the  court  had  ju- 
risdiction on  the  ground  stated  therein,  as 
well  as  upon  the  ground  stated  in  the  opin- 
ion of  the  court. 

Mr.  Justice  White,  with  whom  concurs 
Mr.  (^hicf  Justice  Fuller  and  Mr.  Justice 
Harlan,  dissenting: 

The  court  now  holds  that  it  has  jurisdic- 
(480]tion,  because,  as  a  *legal  conclusion  from  the 
findings  of  fact«  it  is  held  that  the  property 
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of  the  appellee  has  been  taken  for  public  use 
by  the  United  States,  and  the  judgpnent  be- 
low is  affirmed  on  the  merits  for  the  same 
reason.  As,  in  my  opinion,  the  findings  af 
fact  do  not  support  the  conclusion  that  the 
property  has  been  taken  by  the  United 
States,  I  dissent  both  on  the  subject  of  y^ 
risdiction  and  on  the  merits. 

The  findings  of  fact  are  in  most  respects 
sufficiently  reproduced  in  the  opinion  of  Um 
court,  and  need  not  here  be  set  out  in  fulL 
It  results  from  the  findings  that  the  land  is 
situated  on  the  Savannah  river;  that  it  is 
between  hi^h  and  low  water  nunk,  and  nat- 
urally subject  to  be  overflowed,  but  that  it 
is  protected  in  some  measure  from  overflow 
by  an  embankment,  and  that  through  this 
embankment  sluices  or  water  ways  were 
placed,  by  means  of  which  water  was  let  in 
on  the  land  for  irrigation  in  the  cultivation 
of  rice,  and  wa»  drawn  off  when  the  land 
was  required  to  be  drained  in  order  to  carry 
on  the  same  culture.  This  was  done  l^ 
gates  in  the  sluices,  which  were  opened  to 
allow  the  water  to  flow  through  the  water 
ways  to  the  inner  side  of  the  embankment 
and  thus  flood  the  land  when  it  was  requi- 
site to  do  so,  and  by  opening  the  gat€»  at 
low  tide  to  allow  the  water  to  flow  off  when 
it  was  required  to  drain  the  land.  As  the 
exact  situation  of  the  water  ways  through 
the  embankment  is  important,  I  reproduce 
the  statement  on  the  subject  contained  in 
the  findings: 

"Through  this  embankment  trunks  or  wa^ 
ter  ways  were  constructed,  with  fiood  gates 
therein.  The  outer  opening  of  the  trunk  was 
about  a  foot  or  a  little  less  above  the  mean 
low- water  mark  of  the  river,  in  which  the 
tide  ebbs  and  fiows.  When  it  is  desired  to 
flow  the  lands  the  flood  fates  are  opened  and 
the  water  comes  in.  When  it  is  aesired  to 
draw  off  this  water  and  to  effect  the  drain- 
age of  the  lands,  the  flood  gates  are  opened 
at  low  water  and  the  water  escapes.  It  is 
essential  that  the  outlets  of  the  trunks  or 
water  ways  should  be  above  the  mean  low- 
water  mark.'* 

It  is  now  decided  that  there  has  been  a 
taking  of  the  property  by  the  United  States, 
because  it  is  thought  that  the  findings  es- 
tablish that  the  obstructions  placed  by  tiie 
government  *in  the  bed  of  the  river  at  a  [481] 
point  lower  down  the  stream  than  is,  the 
plantation,  for  the  purpose  of  improving  the 
navigation  of  the  river,  have  so  raised  the 
water  as  to  cause  it  to  fiow  over  the  em- 
bankment at  the  plantation  and  flood  the 
same,  thus  destroying  its  value.  On  this 
subject  the  court  save:  "Findings  IX.  aiiKl 
X.  show  that  both  bv  seepage  and  percola^ 
tion  through  the  embankment  and  the  oo- 
tual  flotcing  upon  the  plantation  above  the 
obstructions,  the  water  has  been  raised  in 
the  plantation  above  18  inches,"  etc.  Whilst 
it  is  not  disputable  that  the  flndings  riiow 
a  percolation  through  the  embankment,  I 
can  discover  nothing  in  them  supporting 
the  conclusion  that  the  obstructions  placed 
by  the  government  in  the  bed  of  the  river 
below  the  point  where  the  plantation  is  sit- 
uated have  caused  the  water  in  the  river  to 
go  over  the  embankment  at  the  plantation 
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and  flood  the  land.  On  the  contrary,  to  me 
it  seems  that  the  findings  necessitate  the 
eonclusion  that  the  permanent  damage 
which  the  property  has  suffered  arises  sole- 
ly from  the  fact  that  the  drainage  of  the 
plantation  into  the  river  has  been  rendered 
impossible.  And  this  because  the  work 
done  by  the  government  has  resulted  in 
raising  the  mean  low  tide  about  12  to  15 
inches,  so  as  to  cause  the  water  in  the  river 
at  mean  low  tide  to  be  above  the  point  of 
discharge  of  the  water  ways,  thus  rendering 
drainage  through  them  no  longer  possible. 
There  may  be  a  wide  legal  difference  arising 
from  damage  consequent  on  an  interference 
with  the  drainage  of  property  situated,  as 
this  is,  by  work  done  by  the  government  in 
the  improvement  of  navigation,  and  damage 
caused  by  the  actual  flo^ng  of  such  prop- 
erty resulting  from  such  work.  To  aeter- 
mine  whether  the  findings  show  an  actual 
flowing,  or  a  mere  injury  to  drainage,  find- 
ings VIII.,  IX.,  and  X.  need  to  be  consid- 
ered. Let  us  see  whether  they  give  sup- 
port to  the  claim  of  actual  flooding  by  an 
overflow  of  the  embankment  at  the  planta- 
tion.   Findins  VIII.  says: 

''VIII.  In  thus  improving  navigation  of 
this  navigable  water,  the  United  States  has 
built  and  maintained  and  is  now  building 
and  maintaining  in  and  across  the  Savannah 
river,  in  the  hed  thereof,  certain  dams, 
training  walls,  and  other  obstructions,  ob- 
structing the  natural  flow  of  said  river  in 
(482]  and  along  its  natural  bed,  *and  so  raising 
the  level  of  said  river  above  said  obstruc- 
tions, and  causing  its  waters  to  be  kept  back 
and  to  flow  back,  and  to  be  elevated  above 
its  natural  height  in  its  natural  bed." 

Certainly  there  is  nothing  in  this  flnding 
supporting  the  inference  uiat  the  govern- 
ment worE  has 'caused  the  river  to  overflow 
the  plantation  embankment.  Finding  IX. 
says: 

'This  rice  plantation  Verzenobre  is  above 
these  obstructions.  The  direct  effect  there- 
of is  to  raise  the  level  of  the  SaVan'nah  river 
at  this  plantation,  and  to  keep  the  point  of 
mean  low  water  above  its  natural  point,  so 
that  the  outlet  of  the  trunks  and  water 
ways  above  spoken  of  in  the  bank  of  said 
plantation,  instead  of  being  above  this  ]M>int 
of  low- water  mark,  is  now  below  this  point." 

Here,  then,  is  the  statement  that  the  ef- 
fect resulting  from  the  government  work 
was  simply  to  raise  the  mean  low-water 
mark  as  previously  existing,  so  as  to  cause 
it  to  cover  the  water  ways  which  were— as 
declared  by  the  previous  finding — a  little 
less  than  a  foot  above  the  former  low-water 
mark.    The  flnding  continues: 

"Another  direct  result  was  that  by  seep- 
age and  percolation  the  water  rose  in  the 
plantation  until  the  water  level  in  the  land 
gradually  rose  to  the  height  of  the  increased 
water  level  in  the  river,  and  the  superinduced 
addition  of  water  in  the  plantation  was 
about  18  inches  thereby.  By  reason  of  this 
it  gradually  became  difficult,  and  has  now 
become  impossible,  to  let  off  the  water  on 
this  plantation,  or  to  drain  the  same,  so 
that  these  acres,  dedicated  to  the  culture  of 
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rice,  have  become  boggy,  unfit  for  cultiva^ 
tion,   and   impossible   to   be   cultivated   in^ 

*  ss 

rice." 

This  but  declares  that  because  the  meait 
low  stage  of  the  water  had  been  raised  by 
the  government  work  so  as  to  cause  it  io^ 
be  about  8  inches  above  the  mouth  of  the 
water  ways  and  to  rest  against  the  embank- 
ment about  18  inches,  that  percolation  took 
place  and  the  drainace  was  destroyed,  the- 
result  of  the  loss  of  drainaffs  being  to  ren- 
der the  plantation  a  bog  and  no  longer  suit^ 
able  for  the  cultivation  of  rice.  It  is  suIk 
mitted  nothing  in  the  findings  hitherto  re- 
ferred to  even  intimates  *that  the  effect  of  the[48SI 
work  of  the  government  caused  the  water  to 
flow  over  the  embankment  and  flood  the 
plantation.  On  the  contrary,  the  very  op- 
posite is  the  result  of  the  findinss. 

Let  me  next  consider  the  10th  finding.  It 
reads  as  follpws: 

"By  the  raising  of  the  level  of  the  Sa- 
vannah river  by  these  dams  and  obstructiona, 
the  water  thereof  has  been  backed  up^ 
against  the  embankment  on  the  pver  ana 
has  been  caused  to  flow  bade  upon  and  in 
this  plantation  above  the  obstruction,  and 
has  actually  invaded  said  plantation,  di- 
rectly raising  the  water  in  said  plantation' 
about  18  inches,  which  it  is  impossible  to 
remove  from  said  plantation." 

Now,  the  flowing  described  here  can  only 
relate  to  the  seepage  and  percolation  re- 
ferred to  in  the  previous  flnding.  The 
words  "above  the  obstructions"  relate,  not 
to  the  embankment  on  the  plantation,  but 
to  the  obstructions  put  in  the  bed  o£  the 
river  bv  the  government  below  the  point 
where  the  plantation  is  situated;  and,  there- 
fore, what  the  finding  means  is  thi^  above 
this  obstruction  the  water  is  caused  to  fiow 
back  against,  not  over,  the  embankment,  ae 
described  in  the  previous  finding.  And  this 
finding  shows  bemdes  that  it  was  the  impos- 
sibility of  removing  the  water  which  perco- 
lated or  was  the  result  of  rain  fall — in  other 
words,  the  injury  to  the  drainage — ^which 
was  the  cause  of  the  damage. 

Thus,  eliminating  all  question  of  the 
flooding  of  the  lana  by  the  overflow  of  the 
embankment,  the  question  for  decision  is 
this:  When  a  plantation  or  a  portion 
thereof  is  situated  on  the  bank  of  a  navi- 
gable river,  below  high-water  mark,  and  be- 
cause of  such  situation  is  dependent  for  its 
profitable  operation  upon  drainage  into  the 
river  at  mean  low  tide,  does  the  United 
States  appropriate  the  property  by  the  sim- 
ple fact  tnat  in  improving  the  navigation  of 
the  river  it  raises  the  mean  low  tide  slightly 
above  the  height  where  it  was  wont  thereto- 
fore to  be,  and  by  reason  of  which  the  drain- 
age of  the  land  below  high- water  mark  is 
destroyed?  It  seems  to  me  to  state  this 
question  is  to  answer  it  in  the  negative. 
The  owner  of  the  land  situated  below  high- 
water  mark  acquired  no  easement  or  servi- 
tude in  the  bed  of  the  river  by  the  construc- 
tion of  an  embankment  along  *the  margin  of  [48^'* 
his  land  at  the  river  below  high  water,  by 
which  he  could  forever  exact  that  the  level 
of  the  water  within  the  natural  banks  of 
the  river  could  never  be  changed  without 
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filff  consent,  and  thus  deprive  the  United 
tStates  of  its  control  over  the  improvement 
«f  navigable  rivers  conferred  by  tne  Consti- 
t^tdion.  If  damage  by  the  loss  of  drainage 
into  the  river  at  mean  low  tide  of  land  so 
situated  was  caused  by  the  lawful  exercise 
t>y  the  United  States  of  its  power  to  im- 
prove navigation  it  was  damnum  absque  in- 
iuria,  tind  redress  must  be  sought  at  the 
bands  of  Congress,  and  cannot  be  judicially 
Afforded  by  a  ruling  that  a  damage  so  re- 
sulting constitutes  a  taking  of  the  property 
t>y  the  United  States,  and  creates  an  implied 
contract  to  pay  the  value  of  the  propertjr. 
£tich  a  doctrine  is  directly — as  I  see  it — m 
^conflict  with  the  decisions  of  this  court  in 
<Iib8on  V.  United  States,  166  U.  S.  269,  41 
X.  ed.  996,  17  Sup.  Ct.  Rep.  578,  and  Scran- 
4<m  V.  Wheeler,  179  U.  n.  141,  46  L.  ed.  126, 
'^l  Sup.  Ct.  Rep.  48.  The  far-reaching  con- 
sequence of  the  doctrine  now  announced  can- 
mot  be  overestimated. 

But  even  under  the  hypothesis  that  the 
-government   work   caused    the   land    to   be 
overflowed  by  raising  the  water  above  the 
embankment,  I  do  not  conceive  that  there 
^vould  be  a  taking,  even  in  that  case,  of  the 
proper^,  for  a  remedy  would  be  easily  af- 
"lorded  for  any  permanent  injunj"  to  the  land 
^by  raising  the  embankment.    The  quantum 
•of  damages  would  thus  not  be  the  value  of 
-the  property,  but  the  mere  cost  of  increas- 
ing the  height  of  the  embankment  so  as  to 
prevent  the  water  from  flowing  over  it.   The 
xact,  then,  that  a  taking  is  now  held  to  exist, 
^nd  therefore  the  United  States  is  compelled 
tto  pay  the  value  of  the  entire  property,  sub- 
imits  the  United  States,  in  the  exercise  of  a 
ipower  conferred  upon  it  by  the  Constitution, 
^  a  rule  which  no  individual  would  be  sub- 
jected to  in  a  controversy  between  private 
(>aTtie8.    Nor  is  this  answered  by  the  sug- 
gestion that  there  is  a  taking  because  the 
(paying  by  the  United  States  of  the  sum  of 
money  necessary  to  raise  the  level  of  the 
embankment  so  as  to  prevent  the  overflow 
would   not  compensate   the   owner,   as  the 
propeHy  would  sUll  be  worthless  because  of 
the  want  of  drainage.    To  so  suggest  is  but 
to  admit  that  the  damage  complained  of  re- 
sults from  the  inability  to  drain  the  land, 
which,  for  the  reasons  already  pointed  out 
does  not,  in  my  opinion,  constitute  a  taking. 
(486]     *Indeed,  the  reasonins  hitherto  indicated 
as  to  the  assumed  overflow  of  the  embank- 
ment is  equally  apposite  to  the  damage  by 
loss  of  drainage.     For  injuiy  to  the  drain- 
age the  reiAedv  would  be  reamly  afforded  by, 
tit    possible,   draining   the    plantation   else- 
where than  into  the  river,  or  by  resort  to 
^e   pumping   appliances   necessary   to   lift 
«out  the  water  accumulating  from  rainfall 
«or   percolation.    The   cost   of   doing    these 
rthings  would  then  be  the  measure  of  dam- 
iages.    That  a  resort  to  these  simple  expe- 
«dienca  is  unavailing  as  to  this  particular 
ireperty  because  of  its  being  situated  below 
i^k-w&ter  mark  does  not,  I  submit,  show 
illMt  the  government  has  taken  the  property 
rfur  pt^lic  use,  but  simply  establishes  that 
ithe  property  is  so  situated  that  it  is  sub- 
jected to  a  loss  necessarily  arising  from  the 
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fact  that  it  is  below  high-water  mark  and 
therefore  absolutely  dependent  for  its  drain- 
age on  the  right  of  the  owner  to  exact  that 
the  mean  low  tide  of  the  river  should  be 
forever  unchanged.  As  the  right  to  so  ex- 
act does  not  exist,  the  loss  of  drainage  does 
not  constitute  an  appropriation  of  the  prop- 
eity  by  the  United  States,  and  is  but  the  re- 
sult of  the  natural  situation  of  the  land* 
If  equities  exist,  Congress  is  alone  capable 
of  providing  for  them. 

I  am  authorized  to  say  that  the  Chief 
Justioe  and  Mr.  Justice  Harlan  concur  in 
this  dissent. 

Mr.  Justice  MoKenna  took  no  part  in  thfl 
decision  of  this  case. 
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UNITED  STATES 

V. 

CHARLES  A.  WILLIAMS  ei  aC 

(See  S.  C.  Reporter's  ed.  485.) 

Courts — jurisdiction  of  circuit  court — suit 
against  United  States — compensation  for 
property  taken  for  public  use — destru4y 
tion  of  value  in  improving  navigation. 

This  case  is  governed  by  the  decision  in  United 
States  V,  Lynah,  ante,  689. 

[No.  69.] 

* 

Argued  October  SO,  SI,  1902.  Ordered  for 
reargument  December  22,  1902.  Rear- 
gued January  9,  190S.  Decided  January 
26,  19'0S. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  SUtes  for  the  District  of  South 
Carolina  to  review  a  judgment  for  plain- 
tiff in  a  suit  to  recover  from  the  United 
States  compensation  for  the  destruction  of 
real  property  by  an  improvement  in  naviga- 
tion.   A/ftrmed, 

Mr.  Robert  A.  Howard  argued  the 
cause,  and,  with  Solicitor  General  Hiohards, 
filed  a  brief  for  plaintiff  in  error. 

.For  their  contentions  see  their  briefs  as  re- 
ported in  United  States  v.  Lynah,  ante,  539. 

Mr.  Jnlian  Mitchell,  Jr^  argued  the 
cause,  and,  with  Messrs.  Julian  Mitchell  and 
Henry  A.  M.  Smith,  filed  a  brief  for  defend- 
ants in  error: 

Under  the  facts  of  this  case  there  has  been 
a  "taking." 

Pumpelly  ▼.  Green  Bay  d  M.  Canal  Co.  13 
Wall.  177,  20  L.  ed.  560. 

The  finding  of  the  court  below  that  the 
flooding  was  a  direct  result  of  the  ^^em- 
ment  works,  and  not  a  consequential  mjury, 
is  conclusive  on  this  court. 

United  States  v.  Alexander,  148  U.  8.  192, 
37  L.  ed.  417,  13  Sup.  Ct.  Rep.  629;  Saulet 
V.  Shephard,  4  Wall.  507,  18  L.  ed.  440. 

The  principle  of  the  Pumpelly  Case  has 
never  been  modified. 

Mugler  v.  Kansas,  123  U.  S.  667,  31  h. 
ed.  212.  8  Sup.  Ct.  Rep.  273;  Gibson  v. 
United  States,  166  U.  S.  275,  41  L.  ed.  1002, 
17  Sup.  Ct.  Rep.  578;  Meyer  ▼.  Richmond^ 
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172  U.  S.  96,  43  L.  ed.  379,  19  Sup.  Ct  Rep. 
106;  Sciwiton  v.  Wheeler,  179  U.  S.  154,  45 
X.  ed.  134,  21  Sup.  Ct.  Rep.  48;  United 
States  V.  Alexander,  148  U.  S.  187,  37  L.  ed. 
416,  13  Sup.  Ct.  Rep.  529. 

The  5th  A  mendroent  to  the  Federal  Consti- 
tution should  be  construed  liberally. 

1  Bl.  Com.  p.  139;  Sinnickson  v.  Johnson, 
17  N.  J.  L.  129,  34  Am.  Dec.  184 ;  Eaton  v. 
Boston,  C.  rf  i/.  «.  Co.  61  N.  H.  604,  12  Am. 
Hep.  147. 

Power  to  r^ulate  commerce  is  limited  by 
such  amendment. 

MonongaMa  Nav.  Co,  v.  United  8ta4e8, 
148  U.  S.  336,  37  L.  ed.  471,  13  Sup.  Ct. 
Hep.  622;  Scranton  v.  Wheeler,  179  U.  S. 
153,  45  L.  ed.  133,  21  Sup.  Ct.  Rep.  48; 
Yates  V.  MilvDaukee,  10  Wall.  604,  19  L.  ed. 
•986. 

This  court  has  distinctly  recognized  the 
right  to,  and  effect  of^  reclamation  of  lands 
between  high  and  low  water  mark. 

Boston  V.  Lecraio,  17  How.  433,  15  L.  ed. 
121;  Richardson  v.  Boston,  19  How.  269,  15 
L.  ed.  642 ;  Banford  v.  8t.  Paul  d  D,  R.  Co. 
43  Minn.  110,  7  L.  R.  A.  722,  44  N.  W.  1145. 

Mr,  Julian  Mitchell,  Jr,,  with  Mr,  J.  P. 
Kainedy  Bryan,  counsel  for  defendants  in 
«rror  in  United  States  v.  Lynah,  ante,  639, 
filed  a  joint  brief  for  defendants  in  error. 

For  their  contentions  see  their  brief  aa 
reported  in  United  States  v.  Lynah. 

Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court : 

This  case  is  in  all  substantial  respects 
similar  to  the  one  just  decided  [United 
States  V.  Lynah,  188  U.  S.  446,  ante,  639,  23 
Sup.  Ct.  Rep.  349],  and  for  the  reasons 
given  in  the  opinion  therein  the  judgment  i$ 
Harmed. 

For  the  reasons  stated  in  their  dissentiiig 
opinion  in  the  prior  case,  the  Chief  Jus- 
tioe,  Mr.  Justice  Harlan  axid  Mr.  Justice 
WUte  dissent  also  in  this  case. 

Mr.  Justice  MoKenna  took  no  part  in 
the  decision  of  this  cajse. 


£4861       •EDWARD  H.  CLARKE,  Petitioner, 

WILBUR  LARREMORE,  Trustee  in  Bank- 
ruptcy of  Raymond  W.  Kenney,  Bankrupt. 

(Bee  B.  C.  Reporter's  ed.  486-490.) 

Bankruptcy  act — four  months  clause — Hen 
of  eaeeoution  creditor  on  proceeds  of  sale. 

The  proceeds  In  the  hands  of  a  sheriff,  realized 
from  a  sale  under  an  execution,  are  released 
from  the  claim  of  the  execution  creditor  by 
the  filing  of  a  petition  In  bankruptcy  against 
the  debtor  within  four  months  after  the  Judg- 
ment is  rendered,  by  virtue  of  the  provisions 
of  the  bankruptcy  act  of  1898,  |  67,  subd.  f 
(80  Stat,  at  L.  544,  565,  chap.  541,  U.  S. 
Comp.  Btat  1901,  p.  3450),  that  all  Hens  ob- 
tained against  an  insolvent  through  legal 
proceedings  within  four  months  prior  to  the 
filing  of  a  petition  in  bankruptcy  against  bim 
"sbnll  be  deemed  null  and  void  in  case  he  is 
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adjudged  a  bankrupt,'*  and  that  the  property 
affected  thereby  shall  be  deemed  wholly  di»> 
charged  and  released  therefrom. 

[No.  61.] 

Argued  October  SO,  1902,  Restored  to 
docket  for  submission  to  full  bench  No- 
vember  17,  1902,  Submitted  Peoember 
15,  1902.    Decided  February  2S,  190S. 

ON  WRIT  of  (^rtiorari  to  the  United 
States  Circuit  Ck)urt  of  Appeals  for  the 
Second  Circuit  to  review  a  judgment  which 
affirmed  an  order  of  the  District  Judge  for 
the  Southern  District  of  New  York  restrain- 
ing a  sheriff  from  paying  over  the  proceeds 
of  an  execution  sale  to  the  execution  cred- 
itor, and  an  order  directing  the  sheriff  to 
pay  such  proceeds  to  the  trustee  in  bank- 
ruptcy of  the  judgment  debtor.  Affirmed. 
See  same  case  below,  45  C.  G.  A.  113,  105 
Fed.  897. 

Statement  by  Mr.  Justice  Bx*ewert 
On  January  23,  1899,  the  petitioner,  the 
owner  of  certain  notes  of  Raymond  W.  Ken- 
ney, commenced  an  action  thereon  in  the 
supreme  court  of  the  state  of  New  York. 
On  March  6,  1899,  he  recovered  judgment 
for  the  sum  of  $20,906.66.  An  execution, 
issued  thereon,  was  by  the  sheriff  of  the 
county  of  New  York  levied  upon  a  stodc  of 
goods  and  fixtures  belonging  to  Kenney.  A 
sheriff's  sale  thereof,  had  on  March  15,  1899, 
realized  $12,451.09.  Shoilly  after  the  levy 
of  the  execution  Leon  Abbett  sued  out  in 
the  same  court  a  writ  of  attachment  against 
the  property  of  Kenney,  and  caused  it  to  be 
levied  upon  the  same  stock  and  fixtures. 
Immediately  thereafter,  claiming  that  the 
debt  in  judj^ent  was  a  fraudulent  one,  he 
commenced  m  aid  of  his  attachment  an  in- 
junction suit  to  prevent  the  further  enforce- 
ment of  the  judgment,  and  obtained  a  tem- 
porary order  restraining  the  sheriff  from 
paying  petitioner  the  money  received  upon 
the  execution  sale.  Upon  a  hearing  the  su- 
preme court  decided  that  the  debt  was  just 
and  honest,  and  on  April  13,  1899,  set  aside 
the  restraining  order.  On  the  same  day, 
and  before  the  sheriff  had  returned  the  ex- 
ecution or  paid  the  money  collected  on  it, 
a  petition  in  involuntai^  bankruptcy 
against  Kenney  was  filed  in  the  United 
States  district  court  for  the  southern  dis- 
trict of  New  York,  and  an  order  made  by 
*the  district  judge  restraining  the  sheriff [487). 
from  paying  the  money  to  Clarke,  the  exe- 
cution creditor.  95  Fed.  427.  Kenney  was 
thereafter  adjudged  a  bankrupt,  and  on  No- 
vember 25,  1899,  the  plaintiff  having  been 
appointed  trustee  in  bankruptcy,  the  dis- 
trict judge  entered  a  further  order  direct- 
ing the  sheriff  to  pay  the  mor^  ^  to  the 
trustee.  97  Fed.  555.  On  review,  the 
United  States  circuit  court  of  appeals  for 
the  second  circuit  affirmed  these  orders  of  • 
the  district  judge  (45  C.  C.  A.  113,  105  Fed. 
8!)7 ) ,  and  thereupon  a  certiorari  was  grant- 
ed by  this  court.     180  U.  &  640,  45  L.  ed. 

711,  21  Sup.  Ct.  Rep.  927. 
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Section  67,  subdivision  f,  of  the  bankrupt 
act  of  1898  (30  Stat  at  L.  644,  565,  chap. 
641,  U.  S.  Ck>mp.  Stat.  1901,  p.  3450), 
reads: 

*'That  all  levies,  judements,  attachments, 
or  other  liens,  obtained  through  legal  pro- 
ceedings against  a  person  who  is  insolvent, 
at  any  time  within  four  months  prior  to  the 
filing  of  a  petition  in  bankruptcy  against 
him,  shall  be  deemed  null  and  void  in  case 
he  is  adjudged  a  bankrupt,  and  the  prop- 
erty affected  by  the  levv,  judgment,  attach- 
ment, or  other  lien  shall  be  deemed  wholly 
discharged  and  released  from  the  same,  and 
shall  pass  to  the  trustee  as  a  paxt  of  the  es- 
tate of  the  bankrupt,  unless  the  court  shall, 
on  due  notice,  order  that  the  right  under 
such  levy,  judgment,  attachment,  or  other 
lien  shall  be  preserved  for  the  benefit 
of  the  estate;  and  thereupon  the  same  may 
pass  to  and  shall  be  preserved  by  the  trustee 
for  the  benefit  of  the  estate  as  aforesaid. 
And  the  court  may  order  such  conveyance 
as  shall  be  necessary  to  carry  the  purposes 
of  this  section  into  effect:  Provided,  That 
nothing  herein  contained  shall  have  the  ef- 
fect to  destroy  or  impair  the  title  obtained 
by  such  levy,  judgment,  attachment,  or 
other  lien  of  a  bona  fide  purchaser  for  value 
who  shall  have  acquired  the  same  without 
notice  or  reasonable  cause  for  inquiry." 

Mr,  S.  XiivlnKston  Samvela  argued  the 
cause  and  filed  a  briaf  for  petitioner: 

It  is  the  levy  which  perfects  the  lien  of 
the  execution,  and  retains  such  lien  until  a 
sale,  for  the  purpose  of  allowing  the  title  of 
the  purchaser  to  relate  back  to  it. 

Bond  V.  Willett,  1  Keyes,  377. 

While  the  personal  property  continues  to 
rest  under  the  levy,  the  judgment  debtor  re- 
mains the  owner  thereof,  and  he  can  convey 
title  subject  to  the  lien  of  the  execution. 

Mumper  v.  Ruahmore,  79  N.  Y.  19;  An- 
«onta  Brass  d  Copper  Co,  v.  Conner,  103  N. 
Y.  502,  9  N.  E.  238. 

The  sheriff,  by  virtue  of  his  proceedings, 
becomes  a  debtor  to  the  execution  creditor. 

Turner  v.  Pendall,  1  Cranch,  117,  2  L.  ed. 
63. 

The  specific  money  collected  by  the  sheriff 
belongs  to  him  in  his  official  capacity,  and 
if  it  is  lost  before  payment  to  the  judgment 
creditor,  the  loss  falls  on  the  officer. 

Phillipa  V.  Lamar,  27  Ga.  228,  73  Am. 
Dec.  731;  Shaw  v.  Bauman,  34  Ohio  St.  32; 
CHlmore  v.  Moore,  30  Ga.  628;  United 
States  V.  Dashiel,  4  Wall.  182,  18  L.  ed.  319. 

The  execution  sale  satisfies  the  debt. 

United  States  v.  Dashiel,  3  Wall.  688, 
18  L.  ed.  268;  Taylor  v.  Ranney,  4  Hill,  621. 

A  sheriff  collecting  money  under  an  execu- 
tion becomes  a  debtor  to  the  creditor  for  the 
amount  collected,  and  thereby  the  latter  ac- 
quires a  cause  of  action  against  him  for 
money  had  and  received  without  demand. 

Brewster  v.  Van  Ness,  18  Johns  133; 
.  Dygert  v.  Crane,  1  Wend.  634;  People  v. 
Dunning,  1  Wend.  16;  Walden  v.  Damson, 
16  Wend.  575:  Denton  v.  Livingston,  9 
Johns.  96,  6  Am,  Dec.  264:  Armstrong  v. 
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Oarrow,  6  Cow.  465;  Toumsend  v.  Olin,  ^ 
Wend.  207. 

The  creditor  recovers  in  sudi  an  action, 
not  only  the  amount  oollected  by  the  sheriff^ 
but  interest  thereon  as  on  any  other  debt. 

Slingerland  v.  Swart,  13  Johns.  225; 
Crane  v.  Dygert,  4  Wend.  675. 

The  sheriff,  therefore,  is  in  the  same  posi- 
tion as  a  bank  to  whom  a  depositor  has  paid 
money.  The  depositor  loses  his  title  to  the 
specific  moneys  which  he  deposits  in  the 
bank,  even  if  they  can  be  identified,  and  they 
could  not  be  levied  on  under  an  execution 
against  him,  even  if  the  bank  were  to  pick 
them  out  and  set  them  aside  for  the  pur- 
pose of  such  levy  (CarroU  v.  Cone,  40  Barb. 
220) ;  but  he  has  a  cause  of  action  against 
the  bank  for  the  amount  of  his  deposit,  and 
his  claim  against  the  bank  could  be  at- 
tached as  a  chose  in  action. 

It  has  been  held  that  the  claim  of  a  judg- 
ment creditor  against  a  sheriff  for  money 
oollected  by  the  latter  under  the  former's 
execution  can  be  attached  a£  the  creditot'* 
chose  in  action. 

Wehle  V.  Conner,  83  N.  Y.  231. 

The  sheriff  is  the  agent  of  the  creditor. 

Nelson  v.  Kerr,  59  N.  Y.  224. 

So  clearly  is  the  money  collected  1^  the 
sheriff  on  execution  the  property  of  the  ex- 
ecution cr^itoT,  that,  if  the  sheriff  has  by 
mistake  paid  the  money  over  to  a  third 
part^,  the  execution  creditor,  and  not  the  ' 
sheriff,  can  sue  the  latter  for  the  money  aa 
his  own. 

Kingston  Bank  v.  Eltinge,  40  K.  Y.  391,, 
100  Am.  Dec.  516;  Haehler  v.  Myers,  132  N» 
Y.  363,  16  L.  R.  A.  588,  30  N.  E.  963. 

The  creditor  uMiy  sue  for  the  money  aa 
soon  as  it  is  made,  ev^i  before  the  return 
day. 

Rogers  v.  Sumner,  16  Pick.  387 ;  Morland 
V.  Pellatt,  8  Bam.  &  C.  722;  Biggins  r. 
M'Adam,  3  Younge  &  J.  1. 

The  act  of  1841  vested  title  as  of  the  date 
of  the  adjudication. 

Eo  parte  Bennet,  1  Clark  (Pa.)  28,  Fed. 
Gas.  No.  1,309;  Ea  parte  Dudley,  I  Clark 
(Pa.)    96,   Fed.   Cas.  No.   4,114;    Miller  v. 

Black,  1  Pa.  St  420;  Smith  v.  ,  4 

Edw.  Ch.  653;  Berthelon  v.  Betts,  4  Hill^ 
577;  Buckingham  v.  McLean^  13  How.  151, 
14  L.  ed.  90. 

Before  sale,  the  execution  creditor  has  np* 
property  rights. 

Scott  V.  Morgan,  94  N.  Y.  608. 

In  case  of  loss  of  the  property  levied  on, 
however,  it  falls  on  the  creditor,  not  on  the 
debtor. 

Peck  V.  Tiffany,  2  N.  Y.  461;  United 
States  V.  Dashiel,  3  Wall.  688,  18  L.  ed.  268; 
Re  Dawson,  110  N.  Y.  114,  17  N.  £.  668. 

Collection  by  the  sheriff  is  payment  to 
the  execution  creditor. 

Hoover  v.  Wise,  91  U.  S.  308,  23  L.  ed. 
392;  Re  Easley,  93  Fed.  419. 

The  doctrine  of  relation  is  not  favored  in 
its  application  to  bankruptcy  law. 

Case  V.  De  Goes,  3  Cai.  261;  Johnston  v. 
Jones,  1  Black,  210,  17  L.  ed.  117;  Jackson 
ex  dem.  Henderson  v.  Davenport,  20  Johns. 
537. 
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Where  the  right  of  relation  has  been 
claimed  by  conBtruction  or  implication  only, 
under  the  bankruptcy  acts,  the  courts  have 
uniformly  refused  to  make  any  such  con- 
■iruction  to  the  injury  of  third  parties. 

Rathhone  v.  Blackford,  1  Cai.  588;  Hig- 
gins  V.  M'Adam,  3  Younge  &  J.  1 ;  Conner  y. 
Long,  104  U.  S.  228,  26  L.  ed.  723. 

The  intention  of  the  section  in  question  is 
to  avoid  merely  the  lien  of  the  attachment 
or  judgment. 

Doyle  V.  Heafh,  22  R.  I.  213,  47  AU.  213, 
4  Am.  Bankr.  Hep.  705;  Re  Beaver  Coal  Co. 
6  Am.  Bankr.  Rep.  404. 

Its  failure  to  mention  executions  shows 
to  a  demonstration  that  it  did  not  intend  to 
interfere  wii.h  an  execution  which  had  al- 
ready advanced  beyond  the  stage  of  the  "levy" 
and  had  been  completed  by  a  sale. 

Botta  V.  Hammond,  40  C.  C.  A.  179,  99 
Fed.  916. 

The  proviso  to  S  67,  subd.  f,  applies  to  a 
Judicial  sale  occurring  after  the  adjudica- 
tion, and  protects  an  innocent  purchaser,  but 
not  the  sheriff. 

Jonea  v.  Stevens,  94  Me.  582,  48  Atl.  170, 
6  Am.  Bankr.  Rep.  571. 

In  the  case  of  an  attachment  the  proceeds 
of  the  sale  remain  in  the  hands  of  the  sheriff 
subject  to  the  lien  of  the  attachment,  which 
is  conditional  and  dependent  upon  the  ren- 
dition of  judgment  in  favor  of  the  creditor. 

Miller  v.  Bowles,  58  N.  Y.  253  (decided 
under  the  act  of  1867) ;  Pratt  ▼.  Law,  9 
Cranch.  456,  3  L.  ed.  791. 

The  attachment  oreditor^s  rights  to  such 
proceeds  before  judgment  are  exactly  the 
same  as  they  were  with  reference  to  the 
property  attached  before  it  was  sold.  In  the 
case  of  an  execution,  however,  the  sale  ab- 
solutely at  once  satisfies  the  debt,  and  the 
right  of  the  creditor  to  the  proceeds  in  the 
hands  of  the  sheriff  is  complete. 

The  creditor's  rights  under  a  prior  execu- 
tion are  not  opposed  to  the  object  of  the 
bankrupt  law. 

Clark  V.  Iselin,  21  Wall.  360,  22  L.  ed. 
568 ;  Pine  v.  Chicago  Title  d  T.  Co.  182  U.  S. 
438,  45  L.  ed.  1171,  21  Sup.  Ot.  Rep.  906. 

The  judgment  is  valid  and  unaiTeoted  by 
the  bankruptcy  proceedings. 

Re  Pease,  4  Am.  Bankr.  Rep.  647. 

The  nullification  of  the  lien  alone  is  ef- 
fected by  the  adjudication  in  bankruptcy, 
and  in  order  that  that  effect  should  be  pro- 
duced the  lien  must  be  in  existence  at  the 
time  of  the  adjudication,  and  must  not  have 
become  functus  officio  by  a  previous  sale. 

Peck  ▼.  Cownell,  6  Am.  Bankr.  Rep.  93. 

Afr.  S,  Livingston  Samuels  also  filed  a 
brief  for  petitioner  on  submission  to  full 
bench: 

"Deem,"  when  used  in  a  statute,  means 
to  "adjudge." 

Blaufus  V.  People,  69  N.  Y.  107,  25  Am. 
Rep.  148;  State  v.  Price,  11  N.  J.  L.  203. 

In  the  construction  of  statutes  the  general 
words  in  one  clause  may  be  restrained  by 
the  particular  words  in  a  subsequent  clause 
of  the  same  statute. 

Covington  v.  McNiokle,  18  B.  Mon.  262; 
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Atkins  T.  Fibre  Disintegrating  Co,  18  Wall, 
272,  21  L.  ed.  841. 

The  inquiry  is  not  as  to  the  abstract  force 
of  the  words  used,  but  as  to  the  sense  in 
which  the  legislature  intended  to  use  them; 
and  this  sense  is  to  be  collected  from  the 
context;  and  a  narrower  or  more  extended 
meaning  will  be  given  according  to  the  in- 
tention thus  indicated. 

Melntyre  r,  Ingraham,  35  Miss.  25. 

The  word  "all  "  is  frequently  to  be  to- 
strained  in  an  act,  not  only  by  the  context 
but  by  the  general  form  and  scheme  of  the 
statute  as  demonstrative  of  the  intention  of 
the  legislature. 

Phillips  v.  State,  15  6a.  518. 

In  statutes  as  well  as  in  common  par- 
lance, the  word  "all"  i#  a  ceneral,  rather 
than  a  universal,  term,  and  is  to  be  under- 
stood in  one  sense  or  the  other  according  to 
the  demands  of  sound  reason. 

Stone  ▼.  EUiott,  11  Ohio  St  252;  Kieffer 
V.  Ehler,  18  Pa.  388. 

Where  a  particular  construction  of  a  stat- 
ute will  occasion  great  inconvenience,  or  pro- 
duce inequality  or  injustice,  that  view  is  to 
be  avoided  if  another  and  more  reasonable 
interpretation  is  present  in  tlie  statute. 

KnowUon  v.  Moore,  178  U.  S.  41,  44  L. 
ed.  969,  20  Sup.  Ct  Rep.  747. 

Mr.  Kelson  S.  Speneev  argued  the  cause 
and  filed  a  brief  for  respondent: 

Petitioner  recovered  his  judgment  subject 
to 'the  operation  of  the  bankrupt  act,  and 
the  provisions  of  that  act  must  be  read  into 
his  judgment  contract. 

Mather  v.  Bush,  18  Johns.  233,  8  Am. 
Dec.  313;  Walker  v.  Whitehead,  16  Wall.  314, 
21  L.  ed.  357 ;  Bamite  v.  Beverly,  163  U.  S. 
118,  41  L.  ed.  93,  16  Sup.  Ct  Rep.  1042; 
Branson  v.  Kineie,  1  How.  311,  11  L.  ed. 
143. 

A  void  judgment  may  be  such  ob  initio, 
in  which  case  all  acts  performed  under  it, 
and  all  claims  growing  out  of  it,  are  also 
void,  and  rt  may  be  wholly  disregarded 
(Freeman,  Judgm.  4th  ed.  fi  117);  or  it 
may  be  such  beoLUse  of  a  fact  subsequent,  or 
of  error. 

While  it  is  unreversed  it  is  valid  and  a 
protection  to  the  sheriff.  A  bona  fide  pur- 
chaser on  a  sale  made  by  its  authority  is 
protected,  but  the  proceeds  must  be  restored 
to  the  judgment  debtor,  or  to  anyone  wha 
has  succeeded  to  his  rights. 

Bank  of  United  States  v.  Bank  of  Wash- 
ington, 6  Pet  8,  8  L.  ed.  299;  Northwestern 
Fuel  Co,  V.  Brock,  139  U.  S.  216,  35  L.  ed. 
151,  11  Sup.  Ct.  Rep.  523;  Haehler  ▼.  Myers, 
132  N.  Y.  363,  15  L.  R.  A.  588,  30  N.  E.  963; 
Conner  v.  Long,  104  U.  S.  228,  26  L.  ed.  723. 

Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 
The  contention,  of  the  petitioner  is  that — 
*"The  sheriff  having  sold  the  goods  levied  1488)". 
on  before  the  filing  oi  the  petition  in  bank- 
ruptcy, the  proceeds  of  the  sale  were  the 
property  of  the  plaintiff  in  execution,  and 
not  of  the  bankrupt,  at  the  time  of  the  ad- 
judication, and  the  trustee,  therefore,  has 
no  title  to  the  same." 
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This  contention  cannot  be  sustained.  The 
Judgment  in  favor  of  petitioner  against 
Kenney  was  not  like  that  in  Metcalf  Bros, 
V.  Barker,  187  U.  S.  165,  ante,  122,  23  Sup. 
<^t.  Rep.  07,  one  giving  effect  to  a  lien  there- 
tofore existing,  but  one  which,  with  the  levy 
of  an  execution  issued  thereon,  created  the 
lien;  and  as  judgment,  execution,  and  levy 
were  all  within  four  months  prior  to  the 
filing  of  the  petition  in  bankruptcy,  the  lien 
•created  thereby  became  null  and  void  on  the 
adjudication  of  bankruptcy.  This  nullity 
and  invalidity  relate  back  to  the  time  of  the 
«ntry  of  the  judgment,  and  affect  that  and 
all  subsequent  proceedings.  The  language 
of  the  statute  is  not  ''when"  but  "in  case  he 
is  adjudged  a  bankrupt,"  and  the  lien  ob- 
tained through  these  legal  proceedings  was 
by  the  adjudication  rendered  null  and  void 
^rom  its  inception.  Further,  the  statute 
provides  that  "the  property  affected  by" — 
not  the  property  subject  to — the  lien  is 
wholly  discharged  and  released  therefrom. 
It  is  true  that  the  stock  and  fixtures,  the 
property  originally  belonging  to  the  bank- 
rupt, had  b^n  sold,  but  having,  so  far  as 
the  record  shows,  passed  to  a  "bona  fide  pur- 
obaser  for  value,"  it  remained  by  virtue  of 
the  last  clause  of  the  section  the  property  of 
the  purchaser,  unaffected  by  the  t>ankruptcy 
proceedings.  But  the  money  received  by 
the  sheriff  took  the  place  of  that  property. 

It  is  said  that  that  money  was  not  the 
property  of  the  bankrupt,  but  of  the  cred- 
itor in  the  execution.  Doubtless  as  between 
the  judgment  creditor  and  debtor,  and  while 
the  execution  remained  in  force,  the  money 
<K>uld  not  be  considered  the  property  of  the 
debtor,  and  could  not  be  appropriated  to  the 
payment  of  his  debts  as  against  the  rights 
of  the  judgment  creditor,  but  it  had  not 
become  the  property  absolutely  of  the  cred- 
itor. The  writ  of  execution  had  not  been 
fully  executed.  Its  command  to  the  sheriff 
was  to  seize  the  property  of  the  judgment 
debtor,  sell  it,  and  pay  the  proceeds  over  to 
the  creditor.  The  time  within  which  that 
was  to  be  done  had  not  elapsed,  and  the  ex- 
I489]ecutio>n  *was  still  in  his  hands,  not  fully  exe- 
cuted. The  rights  of  the  creditor  were  still 
subject  to  interception.  Suppose,  for  in- 
stance, there  being  no  bankruptcy  proceed- 
ings, the  judgment  had  been  reversed  by  an 
appellate  court  and  the  mandate  of  reversal 
filed  in  the  trial  court;  could  it  for  a  mo- 
ment be  claimed  that,  notwithstanding  the 
reversal  of  the  judgment,  the  money  in  the 
hands  of  the  sheriff  belonged  to  the  judg- 
ment creditor,  and  could  be  recovered  by 
him,  or  that  it  was  the  duty  of  the  sheriff 
to  pay  it  to  himT  The  purchaser  at  the 
sheriff's  sale  might  keep  possession  of  the 
property  which  he  had  purchased,  but  the 
money  received  as  the  proceeds  of  such  sale 
would  undoubtedly  belong  and  be  paid  over 
to  the  judgment  debtor.  The  bankruptcy 
proceqdings  operated  in  the  same  way. 
They  took  away  the  foundation  upon  which 
the  rights  of  the  creditor,  obtained  by  judg- 
ment, execution,  levy,  and  sale,  rested.  The 
dutj  of  the  sheriff  to  pay  the  money  over  to 


the  judgment  creditor  was  gone  and  that 
money  l^came  the  property  of  the  bankrupt, 
and  was  subject  to  the  control  of  his  rep- 
resentative in  bankruptcy. 

It  was  held  in  Turner  v.  Fendall,  I 
Cranch,  116,  2  L.  ed.  53,  that  money  col- 
lected by  a  sheriff  on  an  execution  could  not 
be  levied  upon  under  execution  placed  in 
his  hands  aeainst  the  judgment  creditor, 
and  that  the  latter  could  maintain  an  action 
against  the  sheriff  for  a  failure  to  pay  the 
money  thus  collected.  A  similar  ruling 
was  made  in  New  York  {Baker  v.  Ken- 
loorthyf  41  N.  Y.  215),  in  wbich  it  appeared 
that  a  sheriff  had  collected  money  on  an 
execution  in  favor  of  one  Brooks;  that  he 
returned  the  execution  without  paying  the 
money  to  Brooks,  but,  on  the  contrary,  lev- 
ied upon  it  under  an  execution  against 
Brooks,  and  it  was  held  that  such  levy  did 
not  release  him  from  liability  to  Brooks. 
It  was  said  in  the  opinion  (p.  216) : 

"The  money  paid  into  the  hands  of  the 
sheriff  on  the  execution  in  favor  of  Brooks' 
did  not  become  the  property  of  Brooks  until 
it  had  been  paid  over  to  him.  Until  that 
was  done,  the  sheriff  could  not  levy  upon  it 
by  virtue  of  the  execution  against  Brooks 
then  in  his  hands." 

The  rule  in  that  state  in  respect  to  a  levy 
upon  money  in  the  hands  of  a  sheriff  may 
have  been  changed, — at  least,  *so  far  as  an[490] 
attachment     is    concerned.    See    Wehle    v. 
Conner,  83  N.  Y.  231. 

In  Nelson  v.  Kerr,  69  N.  Y.  224,  it  is  said; 
"The  money  collected  by  the  sheriff  belongs 
to  the  plaintiff."  But  m  that  case  the  exe- 
cution had  been  returned,  and  yet  the  offi- 
cer had  not  paid  the  money  to  the  execution 
creditor.  See  also  Kingston  Bank  v.  El- 
tinge,  40  N.  Y.  391,  100  Am.  Dec  61C. 

In  none  of  those  cases  had  anything  been 
done  to  affect  the  validity  or  force  of  the 
writ  of  execution.  Whatever  was  done  was 
done  under  a  writ  whose  validity  and  po- 
tency were  unchallenged  and  undisturbed; 
while  here,  before  the  writ  of  execution  had 
been  fully  executed,  its  power  was  taken 
away.  Its  command  had  ceased  to  be  oblig- 
atory upon  the  sheriff,  and  the  execution 
creditor  had  no  right  to  insist  that  the  sher- 
iff should  further  execute  its  commands. 

A  different  question  might  have  arisen  if 
the  writ  had  been  fully  executed  by  pay- 
ment to  the  execution  creditor.  Whether 
the  bankruptcy  proceedings  would  then  so 
far  affect  the  judgment  and  execution,  and 
that  which  was  done  under  them,  as  to  jus- 
tify a  recovery  by  the  trustee  in  bankruptcy 
from  the  execution  creditor,  is  a  question 
not  before  us,  and  may  depend  on  many 
other  considerations.  It  is  enou^^h  now  to 
hold  that  the  bankruptcy  proceedings  seized 
upon  the  writ  of  execution  while  it  was  still 
unexecuted  and  released  the  property  which 
was  held  Under  it  from  the  daim  of  the 
execution  creditor. 

The  judgment  of  the  Court  of  AppeaU  i» 
affirmed, 

Mr.  Justice  Wliite  and  Mr.  Justice 
Peokliam  dissented. 
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C*91]  •HENRY     BIGELOW     WILLIAMS     and 
Charles  F.  Ayer,  Trustees,  Plffa.  in  Err., 

HERBERT  PARKER,  Attorney  Gene/al  of 

Massachusetts. 

(See  S.  C.  Reporter's  ed.  491-606.) 

Constitutional  Itito — due  process — restrio' 
Hon  on  height  of  buildings — compensa- 
tion. 

Due  process  of  law  is  not  denied  the  owners 
of  property  damaged  by  the  enforcement  of 
a  roBtrlctlon  on  the  height  of  baildlngs  on 
certain  Boston  streets.  Imposed  by  Mass.  act 
May  28.  1898.  on  the  theory  that  the  right 
ot  action  thereby  given  to  recover  the  dam- 
ages from  the  city  of  Boston  **in  the  manner 
prescribed  by  law  for  obtaining  payment  for 
damages  by  any  person  whose  land  is  taken 
in  the  laying  out  of  a  highway*'  does  not  af- 
tord  adequate  provision  for  compensation  be- 
•cause  the  city,  not  being  a  party  to  the  tak- 
ing, is  not  technically  estopped  to  deny  its 
liability,  since  such  statutory  liability  is  of 
a  character  which,  under  the  decisions  of  the 
state  courts,  the  legislature  may  Impose  on 
a  municipality. 

[No.  116.] 

Argued  December  5,  1902,    Decided  Febru- 
ary 23,  190$. 

IK  ERROR  to  the  Supreme  Judicial  Court 
of  the  State  of  Massachusetts  to  review 
A  judgment  directing  a  removal  of  those 
parts  of  a  building  on  a  Boston  street 
above  the  height  of  90  feet.     Affirmed, 

See  same  case  below,  174  Mass.  476,  47 
L.  R.  A.  314,  66  N.  E.  77,  178  Mass.  330,  69 
N.  £.  812. 

Statement  by  Mr.  Justice  Brewers 
On  May  23,  1898,  the  legislature  of  Mas- 
sachusetts passed  the  following  aci: 

"Sec.  1.  Any  building  now  being  built,  or 
hereafter  to  be  built,  rebuilt,  or  altered  in 
the  city  of  Boston,  upon  any  land  abutting 
on  St.  James  avenue,  between  Clarendon 
street  and  Dartmouth  street,  or  upon  land 
at  the  comer  of  Dartmouth  street  and  Hun- 
tington avenue,  now  occupied  bv  the  Pierce 
building,  so-called,  or  upon  land  abutting  on 
Dartmouth  street,  now  occupied  by  the  Bos- 
ton Public  Library  building,  or  upon  land 
At  l,he  comer  of  Dartmouth  street  and  Boyl- 
ston  street,  now  occupied  by  the  New  Old 
South  Church  building,  may  be  completed, 
built,  rebuilt,  or  altered  to  the  height  of  90 
ieet,  and  no  more;  and  upon  any  land  or 
lands  abutting  on  Boylston  street,  between 
Dartmouth    street     and    Clarendon    street, 

NoTB. — As  to  what  constitutes  due  process 
of  law — see  Kunts  t.  'Sumption  (Ind.)  2  L.  E. 
A.  666,  and  note;  Re  Gannon  (R.  I.)  6  L.  R. 
A  859,  and  note;  Ulman  t.  Baltimore  (Md.) 
11  L.  R.  A.  224,  and  note;  and  Oilman  t. 
Tacker  (N.  T.)  18  L.  R.  A.  804.  and  note. 
And  see  notes  to  People  v.  O'Brien  (N.  Y.)  2 
L.  B.  A.  266;  Pearson  t.  Yewdall,  24  L.  ed. 
U.  8.  486;  and  Wilson  v.  North  Carolina,  42 
!«.  ed.  U.  8.  860. 
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may  be  completed,  built,  rebuilt,  or  altered 
to  the  height  of  100  feet,  and  no  mor&c 
Provided,  however.  That  there  may  be  •erect- [492] 
ed  on  any  such  building,  above  the  limits 
hereinbefore  prescribed,  such  steeples,  tow- 
ers, domes,  sculptured  ornaments  and  chim- 
neys as  the  board  of  park  commissioners  of 
said  city  may  approve. 

"Sec.  2.  The  provisions  of  chapter  313  of 
the  acts  of  the  year  1896,  and  of  chapter 
379  of  the  acts  of  the  year  1897,  so  far  as 
they  limit  the  height  of  buildings,  shall  not 
be  construed  to  apply  to  the  territory  speci- 
fied and  restrictea  in  S  1  of  this  act. 

"Sec.  3.  The  owner  of,  or  any  person  hav- 
ing an  interest  in,  any  building  upon  any 
land  described  in  S  1  of  this  act,  the  con- 
struction whereof  was  begun,  but  not  com- 
pleted, before  the  14th  day  of  January  in 
the  current  year,  who  suffers  damage  under 
the  provisions  of  this  act  by  reason  or  in 
consequence  of  having  planned  and  begun 
such  construction,  or  made  contracts  there- 
for, for  a  height  exceeding  that  limited  by 
§  1  of  this  act  f6r  the  locality  where  said 
construction  has  been  begun,  may  recover 
damages  from  the  citv  of  Boston  for  mate- 
rial bought  or  actually  contracted  for,  and 
the  use  of  which  is  prevented  by  the  provi- 
sions of  this  act,  for  the  excess  of  cost  of 
material  bought  or  actually  contracted  for 
over  that  which  would  be  necessary  for  such 
building  if  not  exceeding  in  height  the  limit 
prescribed  for  that  locality  by  §  1  of  this 
act,  less  the  value  of  such  materials  as  are 
not  required  on  account  of  the  limitations 
resulting  from  the  provisions  of  this  act, 
and  the  actual  cost  or  expense  of  any  rear- 
rangement of  the  design  or  construction  of 
such  building  made  necessary  by  this  act, 
bv  proceedings  begun  within  two  years  of 
tne  passage  of  this  act,  and  in  the  manner 

Srescribed  by  law  for  obtaining  pajrment  for 
amages  sustained  by  any  person  whose 
land  IS  taken  in  the  laying  out  of  a  high- 
way in  said  city. 

"Sec.  4.  Ariy  person  sustaining  damage  or 
loss  in  his  property  by  reason  of  the  limit 
of  the  height  of  buildings  provided  for  in 
this  act  may  recover  such  damage  or  loss 
from  the  city  of  Boston,  by  proc^ings  be- 
gun within  three  years  of  the  passage  of 
this  act,  and*  in  the  manner  prescribed  by 
law  for  obtaining  payment  for  damages  sus- 
tained by  any  person  whose  *laiid  is  taken  [493] 
in  the  laving  out  of  a  highway  in  said  city." 
Acts  and  Kesolves  of  Massachusetts,  1898, 
chap.  462. 

The  building  Qf  plaintiff  in  error  comes 
within  the  scope  of  Ihis  statute,  and  on  Sep- 
tember 17,  1898,  the  attorney  |a;eneral  of 
Massachusetts  filed  an  information  in  the 
supreme  judicial  court  of  that  state  to  en- 
join the  maintenance  of  that  part  of  the 
building  above  the  90-foot  line.  To  this 
information  the  defendants  pleaded,  among 
other  things,  that  "the  statute,  ...  in 
its  application  to  the  defendants,  .  .  . 
is  in  violation  of  the  2d  clause  of  S  1  of  the 
14th  Amendment,  and  of  other  provisions 
of  the  Constitution  of  the  Unitea  States." 
Pending  this  proceeding,  the  defendants 
commenced  actions  against  the  city  of  Bos- 
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ton  for  dama^^,  as  provided  in  SS  3  and  4 
of  the  statute.  The  city  filed  a  general  de- 
nial. The  defendants  then  moved  that  the 
attorney  general  be  required  to  join  the 
city  as  a  party  defendant,  in  order  that  the 
question  of  the  city's  liability  to  damages 
might  be  conclusively  determined  in  this 
proceeding,  or,  in  default  of  such  joinder, 
that  it  be  stayed  until  the  city's  liability 
could  be  conclusively  determined.  This 
motion  was  denied,  and  the  defendants  ap- 
pealed from  the  denial  thereof.  The  facts 
were  agreed  upon,  and  the  case  reserved  by 
the  presiding  justice  for  the  consideration 
of  the  full  court.  Upon  March  13,  1901,  a 
decree  was  entered,  sustaining  the  conten- 
tion of  the  attorney  general,  and  directing 
a  removal  of  those  parts  of  the  building 
above  the  height  of  90  feet«  without  preju- 
dice, however,  to  the  right  of  defendants 
under  the  statute  to  maintain  such  steeples, 
towers,  etc.,  as  the  board  of  park  commis- 
sioners of  the  city  of  Boston  should  ap- 
grove.  174  Mass.  47G,  47  L.  R.  A.  314,  55 
r.  E.  77.  To  review  such  judgment  this 
writ  of  error  was  sued  out. 

Mr,  Albert  E.  PHlsbuiT  argued  the 
eause,  and,  with  Mr,  Orant  M,  Palmer,  filed 
a  brief  for  plaintiffs  in  error: 

Due  provision  for  just  compensation  for 
private  property  taken  for  public  uses  is 
essential  to  the  validity  of  an  act  of  eminent 
domain. 

Perfy  v.  Wilaon,  7  Mass.  393;  Stevena  t. 
Middlesex  Canal,  12  Mass.  466;  Brickett  t. 
Haverhill  Aqueduot  Co.  142  Mass.  394,  8 
K.  E.  119;  Atty.  Oen.  v.  Old  Colony  R,  Co, 
160  Mass.  62,  22  L.  R.  A.  112,  35  N.  £.  252; 
Bent  V.  Emery,  173  Mass.  495,  53  N.  E.  910. 

Without  such  provision  the  statute  is  un- 
constitutional and  void,  and  does  not  justify 
an  entry  upon  the  land  of  the  owner  with- 
out his  consent. 

Conneotiout  River  R,  Co.  v.  Franklin 
County,  127  Mass.  50,  34  Am.  Rep.  338. 

It  is  not  enough  that  the  statute  pur- 
ports to  make  provision  for  compensation. 
The  provision  must  be  certain,  amounting  to 
assurance  of  it,  without  risk  of  failure  in 
any  event.  It  is  beyond  legislative  power  to 
east  upon  the  property  owner  any  hazard  of 
loss  of  his  property  without  compensation. 

Drury  v.  Midland  R,  Co.  127  Mass.  571; 
Haverhill  Bridge  v.  Eaeew  County,  103  Mass. 
120,  4  Am.  Rep.  518;  Atty.  Oen.  v.  Old 
Colony  R.  Co,  160  Mass.  62,  22  L.  R.  A.  112, 
35  N.  E.  252;  Connecticut  River  R.  Co.  v. 
Frwnklin  County,  127  Mass.  50,  34  Am.  Rep. 
838 ;  Brewster  v.  J.  d  J.  Rogers  Co.  169  N.  Y. 
73,  58  L.  R.  A.  495,  62  N.  E.  164;  Bent  v. 
Emery,  173  Mass.  495,  53  N.  £.  910;  Kenr 
nedy  v.  Indianapolis,  103  U.  S.  599,  26  L.  ed. 
550;  Cherokee  VatUm  v.  Southern  Kansas 
R,  Co,  135  U.  S.  641,  34  L.  ed.  295,  10  Sup. 
Ot.  Rep.  965 ;  Bauman  v.  Ross,  167.  U.  S. 
648,  42  L.  ed.  270,  17  Sup.  Ct  Rep.  966; 
United  States  v.  Gettysburg  Electric  R.  Co. 
160  U.  S.  668,  40  L.  ed.  576,  16  Sup.  Ct. 
Rep.  427. 

Due  prof^^sion  securing  just  compensation 
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to  the  owner  of  property  taken  in  tJie  ezer* 
cise  of  the  power  of  eminent  domain  by  or 
under  the  states  is  required  by  the  due  proc- 
ess clause  of  the  14th  Amendment. 

Monongahela  Nav,  Co,  v.  United  States^ 
148  U.  S.  312,  37  L.  ed.  463,  13  Sup.  OL  Rep. 
622 ;  Chicago,  B.  d  Q,  R,  Co,  V.  Chicago,  16& 
U.  S.  226,  41 -L.  ed.  979,  17  Sup.  Ct  Rep. 
581;  Loti^  Island  Water  Supply  Co.  v. 
Brooklyn,  166  U.  S.  685,  41  L.  ed.  1165,  17 
Sup.  Ct.  Rsp.  718;  Smyth  v.  Ames,  169  U. 
S.  466,  42  L.  ed.  819,  18  Sup.  Ct  Rep.  418; 
Backus  V.  Port  Street  Union  Depot  Co,  16^ 
U.  S.  557,  42  L.  ed.  853,  18  Sup.  OL  Rep. 
445;  Nortoood.v,  Baker,  172  U.  S.  269,  4^ 
L.  ed.  443,  19  Sup.  Ot.  Rep.  187. 

The  Federal  requirement  of  due  process 
of  law  extends  to  judicial,  as  well  as  to  1^* 
islative,  action  of  the  states.  The  decree 
of  a  court  may  invade  the  requirement,  no 
less  than  a  statute. 

Chicago,  B,  d  Q,  R.  Co,  v.  Chicago,  166  U. 
S.  226,  41  L.  ed.  979,  17  Sup.  Ct.  Rep.  581. 
See  also  Virginia  v.  Rives,  100  U.  S.  313,  2& 
L.  ed.  667 ;  Ew  parte  Virginia,  100  U.  S.  339^ 
25  L.  ed.  676;  Civil  Rights  Cases,  109  U.  S. 
3,  27  L.  ed.  836,  3  Sup.  Ct  Bjop,  18;  Logan 
V.  United  States,  144  U.  S.  263,  36  L.  ed. 
429,  12  Sup.X)t.  Rep.  617;  Soott  v.  MoNeal^ 
154  U.  S.  34,  38  L.  ed.  896,  14  Sup.  Ct  Rep. 
1108;  Oibson  v.  Mississippi,  162  U.  S.  565» 
40  L.  ed.  1075,  16  Sup.  Ot  R^.  904;  Wil- 
liams V.  Mississippi,  170  U.  8.  213,  42  L. 
ed.  1012,  18  Sup.  Ct  Bjog,  583;  Blake  v.  Mo- 
Clung,  172  U.  6.  239,  43  L.  ed.  432,  19  Sup. 
Ct  Rep.  165. 

The  Iflate  cannot  be  held  liable  for  the 
arts  of  its  public  officers,  whether  merely 
tortious  or  in  course  of  judicial  procedure^ 
under  a  void  statute. 

Connecticut  River    R,    Co,    v.    FramkUn^ 
County,   127  Mass.  50,  34  Am.  Rep.  338; 
Murdoch    Parlor   Orate    Co,    v.    Com,    15^ 
Mass.  28,  8  L.  R.  A.  399,  24  N.  £.  854; 
Bent  V.  Emery,  173  Mass.  495,  53  N.  E.  910. 

The  provision  for  damages  oacDot  be  pre- 
sumed valid  or  enforceable  unless  it  clearly 
appears,  upon  its  face,  to  be  so.  The  ex- 
istence, at  the  time  of  passage  of  a  statute^ 
of  facts  essential  to  its  validity,  mav  be  pre- 
sumed; but  no  presumption  as  to  the  deter> 
mination  of  a  future  event,  so  uncertain 
as  the  result  of  contested  litigation,  oan  sat- 
isfy this  imperative  constitutional  require- 
ment 

Haverhill  Bridge  v.  Essew  County,  103 
Mass.  120,  4  Am.  Rep.  518;  Connectimt 
River  R.  Co,  v.  Franklin  County,  127  Mass. 
50,  34  Am.  Rep.  338;  Bent  v.  Emery,  173 
Mass.  495,  53  N.  £.  910. 

Substantial  certainty  of  compensation 
cannot  be  predicated  of  a  statute  which 
leaves  the  right  to  depend  upon  the  event  of 
litigation  with  a  third  party  which  dis- 
putes, has  a  right  to  dispute,  and  has  rea- 
sonable grounds  for  disputing,  iU  liability. 

Unless  the  legislature  has  power  to  com- 
pel a  city  to  e^blish  public  paj-ks,  it  has 
no  power  to  compel  a  city  to  teke  or  pay 
for  property  for  improving  them  when  es- 
tablished. In  the  states  in  which  the  direct 
question  whether  the  legislature  may  eom- 
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pel  a  city  or  town  to  establish  public  parks 
n&B  been  judicially  raised,  under  constitu* 
"tional  provisions  substantially  like  thoee  of 
Majssacnusetts,  it  has  umformly  been  deter- 
mined in  the  negative. 
.  People  ew  rel,  he  Roy  ▼.  Hurlhutt  24  Mich. 
44,  9  Am.  Rep.  103;  People  ew  rel.  Park 
-Comrs,  V.  Detroit,  28  Mich.  228,  16  Am. 
Rep.  202,  29  Mich.  343 ;  Thompson  v.  Moran, 
44  Mich.  602,  7  N.  W.  180;  Wehh  v.  Sew 
York,  64  How.  Pr.  10;  Dill.  Mun.  Corp.  4th 
-ed.  %%  71-74a.  See  also  Atkins  v.  Randolph, 
31  Vt.  226;  State  ea>  rel  McCurdy  v.  Tap- 
pan,  29  Wis.  664;  Louisville  v.  University 
-of  Louisville,  15  B.  Mon.  642;  State  ex  rel. 
Oeake  v.  Fow  (Ind.)  56  L.  R.  A.  893,  63  N. 
£.  19. 

Until  the  present  case,  the  Massachusetts 
•oourt  has  never  gone  so  far  as  to  hold  that 
the  legislature  may  compel  a  cdty  to  tax  its 
inhabitants  for  a  system  of  public  parks, 
nor  is  there  believed  to  be  airthority  for  this 
proposition  in  any  state.  It  has  gone  no 
farther  than  to  nold  that  the  legislature 
may  authorize  taxation  for  this  purpose. 

Holt  V.  Somerville,  127  Mass.  408;  Foster 
-T.  Boston  Park,  133  Mass.  321. 

And   that  court  seems  to  regard  paries, 

when  established  by  a  city  under  legislative 

authority,  as  held  by  it  in  a  quasi-private 

4ind   proprietary  character,  beyond  legisla- 

tive  power  to  take  away. 

Mt,  Hope  Cemetery  v.  Boston,  158  Mass. 
:|(09,  33  N.  E.  695. 

It  was  formerly  understood  in  Massachu- 
setts that  the  property  of  the  inhabitants 
was  liable  to  seizure  on  execution  for  a 
debt  of  a  city  or  town. 

Connecticut  River  R.  Co,  v.  Franklin 
County,  127  Mass.  50,  34  Am.  Rep.  338. 

Apparently  this  can  no  longer  be  re- 
garded ajB  the  law. 

Rees  V.  Waterioum,  19  Wall.  107,  22  L. 
«d.  72;  Merriwether  v.  Garrett,  102  U.  S. 
472,  26  L.  ed.   197. 

Merely  to  give  the  owner  a  right  of  ac- 
tion is  to  comply  with  the  constitutional 
requirement  in  form,  while  violating  it  in 
substance. 

Haverhill  Bridge  v.  Essex  County,  103 
Mass.  120,  4  Am.  Rep.  518;  Atty,  Oen.  v. 
Old  Colony  R,  Co.  160  Mass.  62,  22  L.  R. 
A.    112,  35  N.   E.  252. 

In  the  ordinary  case  the  owner  of  prop- 
■erty  taken  by  eminent  domain  has  not  only 
the  security  of  the  statutory  provision  for 
compensation,  but  if  for  any  reason  that 
provision  fails,  equity  will  exclude  the  tak- 
er and  restore  the  original  owner  to  pos- 
-flossion ;  so  solicitous  is  the  law  for  his  pro- 
tection. 

A  tty.  Oen.  v.  Old  Colony  R.  Co,  160  Mass. 
4J2,  22  L.  R.  A.  1 12,  35  N.  E.  252 ;  Rockport 
Water  Co.  v.  Rockport,  161  Mass.  279,  37 
N.  E.  168;  Sweet  v.  Rechel,  159  U.  S.  389, 
40  L.  ed.  193,  16  Sup.  Ct.  Rep.  43. 

Here,  while  the  dty,  which  alone  is  made 
liable  for  damages,  is  refusing  to  pay,  and 
contesting  any  ^ligation  to  pay,  as  it  has 
a  right  to  do,  the  state  court  proceeds  to 
destroy  the  property,  putting  it  beyond 
reach  of  restoration;  and  this,  not  withstand- 
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inc  it  is  beyond  the  power  of  that  court  fi- 
nally to  determine  the  liability  of  the  city, 
which  power  belongs  to  this  court  alone. 

Mr,  Edmund  A.  WMtmaa  argued  the 
cause,  and,  with  Mr.  Samuel  J.  Elder,  filed 
a  brief  for  defendant  in  error: 

Due  process  means  only  such  process  aa 
recognizes  the  right  of  the  owner  to  be 
compensated  if  his  property  be  taken  from 
him  and  transferred  to  the  public  All 
that  is  essential  is  that  a  proper  inquiry 
should  be  made  as  to  the  anMunt  of  com- 
pensation, knd  this  constitutes  "due  proc- 
ess." 

Chicago,  B.  d  Q.  R.  Co.  v.  Chicago,  166 
U.  S.  226,  41  L.  ed.  979,  17  Sup.  Ot.  Rep. 
581;  Sweet  v.  Rechel,  159  U.  S.  380,  40  L 
ed.  188,  16  Sup.  Ct.  Rep.  43. 

The  Federal  courts  ought  not  to  inter- 
fere,— especially  with  a  statute  which  has 
been  declared  constitutional  by  the  state 
supreme  court, —  unless  it  clearly  appears 
that  there  is  some  abuse  of  law  amounting 
to  confiscation  of  property  or  deprivation 
of  personal  rights 

Cass  Farm  Co.  v.  Detroit,  181  U.  S.  396, 
45  L.  ed.  914,  21  Sup.  Ct.  R^.  644. 

It  is  not  necessary  that  there  should  be 
any  particular  mode  of  proceeding  in  the 
state  court  for  the  recovery  of  compensation. 

Simon  v.  Craft,  182  U.  S.  427,  45  L.  ed. 
1165,  27  Sup.  Ct  Rep.  836. 

The  14th  Amendment  in  no  way  under- 
takes to  control  the  power  of  a  state,  or 
to  determine  by  what  process  l^al  rights 
may  be  asserted  or  legal  obligations  be  en- 
forced, provided  the  method  of  procedure 
adopted  for  this  purpose  gives  reasonable 
notice  and  affords  fair  opportunity  to  be 
heard  before  the  issues  are  decided. 

lotPa  C.  R.  Co.  V.  Iowa,  160  U.  S.  389,  40 
L.  ed.  467,  16  Sup.  OL  Rep.  344. 

A  large  discretion  is  necessarily  vested  in 
the  sta'to  legislature  to  determine  not  only 
what  the  interests  of  the  public  require,  but 
what  measures  are  necessary  for  the  pro- 
tection of  such  interests. 

Holden  v.  Hardy,  169  U.  S.  366,  42  L.  ed. 
780,  18  Sup.  Ct.  Rep.  383. 

It  is  not  neccssaiy  that  compensation 
should  be  determined  in  advance  of  the  tak- 
ing. It  is  sufficient  if  any  adequate  pro- 
vision for  compensation  is  made.  Proper 
inquiry  as  to  the  amount  of  the  compensa- 
tion constitutes  due  process. 

Backus  V.  Fort  Street  Union  Depot  Co. 
169  U.  S.  557,  42  L.  ed.  853,  18  Sup.  Ct. 
Rep.  445. 

Due  process  of  law  isprooess  according  to 
the  law  of  the  land.  This  process  is  regu- 
lated by  the  law  of  the  state. 

French  v.  Barber  Asphalt  Paving  Co.  181 
U.  S.  324,  45  L.  ed.  879,  21  Sup.  Ct.  Rro. 
625. 

If  this  statute  in  question  can  be  con- 
strued as  an  exercise  of  the  power  of  taxa- 
tion, the  rule  is  still  the  same. 

Davidson  v.  New  Orleans,  96  U.  8.  97, 
24  L.  ed.  616;  Mobile  County  v.  Kimball, 
102  U.  S.  691,  26  L.  ed.  238;  Hagar  v.  Rec- 
lamation Dist.  No.  108,  111  U.  S.  701,  28 
L.  ed.  569,  4  Sup.  Ct.  Rep.  663;  Fallbrook 
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Irrig,  Diat  v.  Bradley,  164  U.  8.  112,  41 
L.  ed.  369,  17  Sup.  Ct.  Rep.  56. 

Nor  does  it  make  any  difference  with  the 
constitutionality  of  the  statute  that  the 
legislature  of  Massachusetts  has  imposed 
the  entire  burden  of  this  public  improve- 
ment upon  the  city  of  Boerton. 

Hweet  V.  Rechel,  169  U.  S.  380,  40  L.  ed. 
188,  16  Sup.  Ct.  Rep.  43;  Willard  v.  Pre8- 
hury,  14  Wall.  676,  20  L.  ed.  719;  Bauman 
▼.  Iio88,  107  U.  S.  548,  42  L.  ed.  270,  17  Sup. 
Ct.  Rep.  966;  Webster  v.  Fargo,  181  U.  S. 
304,  45  L.  ed.  912,  21  Sup.  Ct  Rep.  644; 
Williania  v.  Eggleaion,  170  U.  S.  304,  42 
L.  ed.  1047,  18  Sup.  Ot.  Rep.  617;  Freeland 
V.  Hastings,  10  Allen,  570;  Kingman,  Pe- 
titioner, 153  Mass.  566,  12  L.  R.  A.  417,  27 
N.  E.  778;  Old  Colony  R,  Co.  v.  Framing- 
ham  Water  Co.  153  Mass.  661,  13  L.  R.  A. 
332,  27  N.  E.  662. 

The  decision  of  a  supreme  court  of  a 
state  in  construing  it3  own  Constitution  is 
binding  on  this  court. 

Jowa  C.  R.  Co,  V.  loica,  160  U.  S.  389,  40 
L.  ed.  467,  16  Sup.  Ct.  Rep.  344;  Orr  v. 
Oilman,  183  U.  S.  278,  46  L.  ed.  196,  22  Sup. 
Ct.   Rep.   213. 

This  court  is  bound  to  give  the  same 
meaning  to  a  state  statute  as  was  given  it 
by  the  supreme  court  of  the  state. 

Btockard  v.  Morgan,  185  U.  S.  27,  46  L. 
ed.  785,  22  Sup.  Ct.  Rep.  576;  Missouri  P. 
R,  Co.  V.  Nebraska,  104  U.  8.  403,  41  L. 
cd.  489,  17  Sup.  Ot  Rep.  130. 

The  legislature  of  Majsaachusetts  ha^B  im- 
posed at  various  times  a  sewerage  system, 
a  water  svstem,  and  a  park  system  upon 
the  city  of  Boston  and  the  adjoining  cities 
and  towns,  constituting  what  the  legisla- 
ture has  called  a  metropolitan  district,  und 
the  constitutionality  of  such  statutes  has 
been  affirmed  after  careful  coneideration. 

Kingman,  Petitioner,  153  Mass.  670,  12 
L.  R.  A.  417,  27  N.  E.  778;  Adams,  Petition- 
er, 165  Mass.  497,  43  N.  E.  682;  De  Las 
Casas,  Petitioner,  178  Mass.  213,  59  N.  E. 
664. 

Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

Counsel  for  plaintiffs  in  error  state  in 
their  brief  that  "the  single  question  in  the 
case  is,  substantially,  whether  it  is  consist- 
ent with  due  process  of  law  for  a  court  to 
decree  the  actual  destruction  of  property 
under  a  statute  of  eminent  domain  by 
which  the  state  takes  certain  rights  in  it, 
making  provision  for  compensation  only  by 
giving  the  owners  a  right  of  action  against 
a  city  for  their  damages,  while  the  citj', 
which  had  no  part  in  the  taking,  denies  the 
validity  of  the  pro\ision  for  compensation, 
upon  which  the  validity  of  the  taking  de- 
pends, and  refuses  to  pay  any  damages  un- 
less and  until  it  is  held  liable  therefor  in 
another  proceeding,  which  is  yet  undeter- 
mined." 

That  the  statute  does  not  conflict  with 
the  Constitution  of  the  state  is  for  this 
court  settled  by  the  decision  of  the  state 
court.  Merchants*  d  Mfrs.  Bank  v.  Penn- 
sylvania, 107  U.  S.  461.  42  L.  ed.  236,  7 
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Sup.  Ct.  Rep.  829,  and  cases  cited  j 
Rasmussen  v.  Idaho,  181  U.  S.  198,  45  L. 
ed.  820,  21  Sup.  Ct.  Rep.  694.  The  consti- 
tutional provision  of  tne  state,  and  that 
found  in  the  6th  Amendment  to  the  Federal 
Constitution,  are  substantially  alike.  The 
Massachusetts  provision  reads:  "When^ 
ever  the  public  exigencies  require  that  the 
property  of  any  individual  should  be  appro- 
priated to  public  uses,  he  shall  receive  a 
reasonable  compensation  therefor."  Dee- 
laration  of  Rignts,  art.  10.  And  the  5th 
Amendment  says:  "Nor  shall  private 
property  be  taken  for  public  use  without 
just  compensation.'* 

So  far  as  the  Federal  Constitution  is  con- 
cerned, it  is  settled  by  repeated  decisions 
that  a  state  may  authorize  the  taking  of 
possession  prior  to  any  payment,  or  even  fi- 
nal determination  of  the  amount  of  compen- 
sation. In  Backus  v.  Ft.  Street  Union  De- 
pot Co.  169  U.  S.  567,  668,  42  L.  ed.  853, 
858,  IS  Sup.  Ct  Rep.  446,  449,  we  said: 

"Is  it  beyond  the  power  of  a  state  to  au- 
thorize in  condemnation  cases  the  taking  of 
posfM^ssion  prior  to  the  final  determination 
*of  the  amount  of  compensation  and  pay-[503] 
ment  thereof  T  This  question  is  fully  an- 
swered by  the  opinions  of  this  court  in 
Cherokee  Nation  v.  Southern  Kansas' R.  Co. 
135  U.  S.  641.  34  L.  ed.  295.  10  Sup.  Ct. 
Rep.  966,  and  Sweet  y.  Rechel,  169  U.  S. 
380,  40  L.  ed.  188.  16  Sup.  Ct  Rep.  43. 
There  can  be  no  doubt  that  if  adequate  pro- 
vision for  compensation  is  made  authority 
may  be  panted  for  taking  possession  pend- 
ing inquiry  as  to  the  amount  which  must 
l}e  paid  and  before  any  final  determination 
thereof." 

We  pass,  therefore,  to  inquire  as  to  the 
adequacy  of  the  provision  for  compensation. 
No  question  is  made  as  to  the  general  sol- 
vency of  the  city  of  Boston.  Although  in 
the  agreed  facts  it  is  stated  that  the  city 
has  no  "moneys  specially  appropriated  to 
any  such  purpose  as  that  prescribed  by  the 
damage  clauses  of  this  statute,  nor  any  ex- 
press statutory  power  or  authority  to  raise,, 
appropriate,  or  pa^  money  for  such  a  pur- 
pose," yet,  as  this  statute  provides  that 
''any  person  sustaining  damage  .  .  . 
may  recover  such  damage  .  .  .  m  the 
manner  prescribed  by  law  for  obtaining 
payment  for  damages  by  any  person  whose 
land  is  taken  in  the  laying  out  of  a  high- 
way;" and  as  there  is  a  general  statute- 
making  suitable  provision  for  such  a  recov- 
ery,— ^the  question  of  solvency  does  not  seen» 
to  be  material. 

It  is  true  that  the  city  is  not  a  party  ta 
the  proceedings,  and  therefore  not  estopped 
to  deny  its  liability  by  reason  of  having' 
sought  and  obtained  the  condemnation.  In 
that  respect  the  statute  differs  from  ordi- 
nary statutes  giving  to  corporations,  munic- 
ipal or  private,  the  right  to  condemn.  While 
there  is  no  technical  estoppel  by  judicial 
proceeding,  yet  the  state  supreme  court  ad- 
judged the  validitv  of  the  statute,  not  mere- 
ly in  respect  to  tne  taking,  but  also  in  re- 
spect to  the  liability  of  the  city.  In  ita 
opinion  it  said  (p.  481,  L,  R.  A.  p.  317,  N. 
K  p.  78): 
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"It  may  be  contended  that  if  the  legisla- 
ture could  take  this  right  for  the  use  of  the 
public,  it  could  not  re<]|uire  the  city  of  Bos- 
ton to  make  compensation  for  it,  but  should 
have  provided  for  the  payment  of  damages 
from  the  treasury  of  the  commonwealth. 
This  contention  would  limit  too  strictly  the 
power  of  the  legislature  in  the  distribution 
of  public  burdens.  Very  wide  discretion  is 
left  with  the  lawmaking  power  in  this  par- 
•  ticular.  The  legislature  may  change  the 
[604]po^ica]  subdivLsions  *of  the  commonwealth 
b^  creating,  changing,  or  abolishing  par- 
ticular cities,  towns,  or  counties,  fi  may 
require  any  of  them  to  bear  such  share  of 
the  public  burdens  as  it  deems  just  and 
equitable.  This  right  has  been  exercised  in 
a  great  variety  or  ways.  Kingman,  Peti- 
tioner, 153  Mass.  606,  12  L.  R.  A.  417,  27 
N.  K.  778,  and  cases  and  statutes  there 
cited." 

And  this  decision  is  in  harmony  with 
prior  adjudications  of  that  court. 

It  is  also  true  that  the  proceeding  here 
taken  is  in  'many  respects  novel.  Perhaps 
no  case  like  it  has  arisen  in  this  country. 
But  as  the  court  of  last  resort  of  Massachu- 
setts has  treated  it  as  a  condemnation,  a 
taking  for  the  public  use,  it  is  a  taking  for 
the  use  primarily  of  the  citizens  of  Boston, 
and  comes' within  the  repeated  rulings  of 
the  state  court  in  respect  to  the  competency 
of  the  legislature  to  cast  the  burden  there- 
of upon  the  city.  And  while,  as  state«l, 
there  may  be  no  technical  estoppel  by  judg- 
ment, yet  in  view  of  these  rulings  it  would 
be  going  too  far  to  hold  that  it  is  essential^ 
that  there  be  a  judgment  establishing  the 
liability  of  the  city  l^fore  it  can  be  affirmed 
that  adequate  provision  for  compensation 
has  been  made. 

That  there  may  be  novel  questions  in  re- 
spect to  the  measure  of  damage,  the  value 
of  the  property  that  is  taken,  does  not  avoid 
the  fact  tnat  a  solvent  debtor, — one  whose 
solvency  is  not  liable  to  go  up  or  down  like 
that  of  an  individual,  but  is  of  substantial 
permanence, — is  provided,  as  well  as  a  di- 
rect and  appropriate  means  of  ascertaining 
and  enforcing  the  amount  of  all  such  dam- 
ajje.  In  view,  thertfore,  of  the  prior  deci- 
sions of  the  supreme  court  of  the  state  as 
well  as  that  in  this  ?ase,  we  are  of  opinion 
that  it  cannot  be  held  that  there  was  a  fail- 
ure to  make  adequate  provision  for  the  pay- 
ment of  the  damages  sustained  by  the  tak- 
ing. 

We  havs  not  considered  any  question  of 
purely  state  cognizance,  nor  have  we 
stopped  to  comment  on  the  suggestion  made 
by  the  supreme  court  of  the  state,  that  this 
statute  might  be  sustained  as  an  exercise 
of  the  police  power,  or,  if  it  could  be  so  sus- 
tained, that  it  could  be  enforced  without 
any  provision  for  compensation.  Consider- 
[506]ing  simply  the  distinct  ^proposition  so  ably 
presented  by  the  counsel  for  plaintiffs  in  er- 
ror, we  are  of  opinion  that  the  statute  in 
question  cannot  be  adjudged  in  conflict 
with  the  Federal  Ck>ii8titution,  and  there- 
fore the  judgment  of  the  Supreme  Judicial 
Covrt  of  MaasachusetU  is  affirmed, 
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PEOPLE  OF  THE  STATE  OF  MICHIGAN, 

(See  S.  C.  Reporter's  ed.  50S-S10.) 

Oonatitutional  law — due  process  of  law — viP' 
Udity  of  state  law  as  to  practice  of  medi^ 
cine — ew  post  facto  laws, 

1.  The  grant  to  a  board  of  registration  in 
medicine,  by  Mich.  Pub.  Acts  1899,  act  No. 
237,  of  the  power  to  decide  whether  an  appli- 
cant for  registration  had  been  "legally  regis- 
tered** under  a  prior  statute,  with  no  provi- 
sion In  terms  for  a  review  of  the  proceedings 
of  such  board,  does  not  render  the  act  ob- 
noxious to  the  Federal  Constitution. 

2.  Due  process  of  law  requires  no  special  pro- 
vision for  granting  a  hearing  to  applicants 
for  registration  by  the  board  of  registrotion 
in  medicine  created  by  Mich.  Pub.  Acts  1809,^ 
act  No.  237,  where  such  act  provides  for 
seniiannual  meetings  of  the  board  at  speci- 
fied times  At  the  state  capitol. 

8.  The  provision  against  the  practice  of  medi- 
cine by  unregistered  pei*8ont,  which  Is  made- 
by  Mich.  Pub.  Acts  1890.  act  No.  237.  creat- 
ing a  board  of  rcglstnitlon  In  medicine,  does 
not  render  such  act  ex  post  facto  as  to  one 
licensed  under  a  prior  act.  where  provision  la 
made  for  registration  of  ^nona  presenting 
sufficient  proof  of  legal  registration  under 
such  prior  act. 

[No.  143.] 

Argued  January  21,  190S,    Decided  Fehru- 

ary  23,  1903. 

IN  ERROR  to  the  Supreme  Court  of  the- 
State  of  Michigan  to  review  a  jud^ent 
AVhich  affirmed  a  conviction  in  the  Circuit 
Court  for  the  County  of  Muskegon  of  a  vio- 
lation  of  a  state  statute  prohibiting  the 
practice  of  medicine  by  unregistered  per* 
sons.    Affii'med, 

See  same  case  below,  127  Mich.  87,  86  N. 
W.  396. 

NoTB. — A$  to  the  constitutional  right  to  proo- 
tice  a  profession — see  note  to  Louisville  Safety 
Vault  &  T.  Co.  V.  Louisville  &  N.  R.  Co.  (Ky.) 
14  L.  R.  A.  581. 

On  judicial  power  to  review  actions  of  hoards 
in  respect  to  licenses  of  physicians,  dentists, 
etc. — see  note  to  Iowa  Eclectic  Medical  College 
Asso.  V.  Schrader  (Iowa)  20  L.  R.  A.  855. 

As  to  what  constitutes  due  process  of  latc^ 
tee  Hunts  v.  Sumption  (Ind.)  2-  L.  R.  A.  655^ 
and  note;  Re  Gannon  (R.I.)  5  L.  R  A.  359, 
and  note;  Ulman  v.  Baltimore  (Md.)  11  L.  R. 
A.  224,  and  note;  Gllman  v.  Tucker  (N.  Y.) 
13  L.  R.  A.  804.  and  note.  And  see  notes  to- 
People  T.  O'Brien  (N.  Y.)  2  L.  R.  A.  255; 
Pearson  v.  Yewdall,  24  L.  ed.  U.  S.  486;  andi 
Wilson  V.  North  Carolina.  42  L.  ed.  U.  8.  865. 

On  notice  and  hearintf  required  to  constitute 
due  process  of  law — see  notes  to  Runts  t. 
Sumption  (Ind.)  2  L.  R.  A.  657;  Cbauvln  v. 
Vallton  (Mont.)  8  L.  R.  A.  194;  and  Ulman  t. 
Baltimore  (Md.)  11  L.  R.  A.  225. 

As  to  what  laws  are  ew  post  facto — see  notee- 
to  State  V.  Cooler  (S.  C.)  8  L.  R  A.  181;  An- 
derson V.  O'DonneU  (S.  C.)  1  L.  R.  A.  632; 
Oalder  v.  Bull,  1  L.  ed.  U.  S.  648;  Sturgee  t. 
Crowninshleld,  4  L.  ed.  U.  S.  529;  Re  Medley, 
33  L.  ed.  U.  S.  835;  Otoe  County  v.  Baldwin. 
28  L.  ed.  U.  S.  331;  and  BamlU  ▼.  Beverly. 
41  L.  ed.  U.  8.  94. 
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Statement  by  Mr.  Justice  Brewers 
Act  No.  237  of  the  public  acta  of  the  state 
of  Michigan  (1899)  directed  the  appoint- 
ment of  *'a  board  of  registration  in  medi- 
cine/' to  hold  two  regular  meetings  at  speci- 
fied times  in  each  year  at  the  state  capitol, 
and  additional  meetings  at  such  times  and 
places  as  it  might  determine;  required  all 
persons  engaging  in  the  practice  of  medi- 
cine and  surgery  to  obtain  from  such  board 
a  certificate  of  registration;  prescribed  the 
£606]  conditions  *upon  which  such  certificate 
should  be  granted,  and  forbade,  under  pen- 
alty, the  practice  of  medicine  or  surgery 
without  such  certificate.  The  conditions 
above  referred  to  were  either  a  satisfactory 
examination,  or  the  possession  of  *'a  diploma 
from  any  legally  incorporated,  reffulany  es- 
tablished, and  reputable  college  of  medicine, 
.  .  .  having  at  least  a  three  years'  course 
of  eight  months  in  each  year,  or  a  course 
of  four  years  of  six  months  in  each*  year, 
.  .  .  as  shall  be  approved  and  designated 
hj  the  board  of  registration,"  with  a  pro- 
viso that  "the  board  of  registration  snail 
not  register  any  person  by  reason  of  a  di- 
ploma from  any  college  which  sells,  or  ad- 
vertises to  sell,  diplomas  'without  attend- 
ance,' nor  from  any  other  than  a  regularly 
established  and  reputable  college."  Anoth- 
-er  provision  was  that  an  applicant  should 
be  given  a  certificate  of  registration  if  he 
should  "present  sufficient  proof  within  mx 
months  after  the  passage  of  this  act  of  his 
liaving  already  been  legally  registered  un- 
der act  No.  167  of  1883,  as  amended  in  1887, 
entitled  'An  Act  to  Promote  Public 
Health.'  "  The  plaintiff  in  error  was  prose- 
cuted and  convicted  in  the  circuit  court  for 
the  county  of  Muskegon  of  a  violation  of 
this  statute,  which  conviction  was  affirmed 
by  the  supreme  court  of  the  state  (127 
Mich.  87,  86  N.  W.  396),  to  reverse  which 
ruling  this  writ  of  error  was  sued  out. 

^fr.  William  P.  Belden  argued  the 
eause,  and,  with  Messrs,  Edwin  A,  Burlin- 
game  and  Jesse  F,  OrUm,  filed  a  brief  for 
plaintiff  in  error: 

In  wliatever  language  a  statute  may  be 
framed,  its  XHirp^wo  must  be  determined  by 
its  natural  and  reasonable  effect. 

Henderson  v.  Wickham,  92  U.  8.  259,  23 
L.  ed.  543. 

The  confiding  of  Judicial  power  to  a  body 
not  a  regularly  organized  court  of  justice, 
or  at  lea^  to  a  body  not  possessing  the  es- 
sential powers  and  atttributes  of  a  court, 
does  not  constitute  due  process  of  law. 

Chicago,  M,  d  8t,  P.  R.  Co.  v.  Minnesota, 
134  U.  S.  418,  33  L.  ed.  070,  3  Inters.  Com. 
Rep.  209,   10  Sup.  Ct  Bq>.  462,  702. 

The  least  that  the  legislature  could  do, 
and  keep  within  the  limits  of  due  process 
of  law,  would  be  to  provide  a  tribunal  pos- 
sessing the  powers  necessary  to  give  persons 
interested  a  fair  hearing,  the  right  to  se- 
cure the  testimony  of  witnesses  in  their  own 
behalf,  and  the  right  to  have  their  unlaw- 
ful acts  established  affirmatively,  witnout 
being  required  to  prove  their  own  imiooence. 
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BchUtz  V.  Roenitz,  86  Wis.  31,  21  L.  R. 
A.  483,  66  N.  W.  194 ;  Pennoyer  v.  Neff,  95 
U.  S.  714,  24  L.  ed.  665;  State  v.  CamealL 
10  Ark.  166. 

The  duties  which  the  act  of  1899  attempts 
to  confide  to  the  state  board  of  registration 
are,  at  least,  of  a  quasi-juridical  character, 
and  would  involve  action  of  the  board  re- 
quiring the  exercise  of  discretion,  so  that, 
after  such  exercise,  the  decision  of  the  board 
could  not  be  reviewed  by  a  court  in  manda- 
mus proceedings.  ^ 

State  ex  rel.  Hathaway  v.  State  Bd.  of 
Health,  103  Mo.  22,  16  S.  W.  322. 

Rifhts  cannot  be  devested  by  quasi-jurid- 
ical bodies  without  a  hearing  and  orderly 
procedure. 

Stuart  V.  Palmer,  74*  N.  Y.  183,  30  Am. 
Rep.  289;  Hutson  v.  Woodbridge  Protection 
Dist.  No,  1,  79  Cal.  90,  16  Pac.  549,  21  Pac 
435;  Gamble  v.  MoCrady,  76  N.  C.  509; 
Mercantile  Trust  Co,  v.  Texas  d  P.  R,  Co, 
61  Fed.  629. 

It  is  a  maxim  of  fundameiitaJ  law  that 
no  man  shall  be  condemned  without  a  hear- 
ing. A  hearing  assumes  notice  of  specifie 
grounds  of  complaint,  and  a  reasonable  op- 
portunity for  answering  them. 

O'Hara  v.  Stack,  90  Pa.  477. 

The  deprivation  of  the  plaintiff  in  error 
of  the  right  to  practise  medicine  by  the 
board  of  re^^sfarauon,  without  any  hearing 
or  opportunity  for  hearing  and  without  the 
means  of  producing  the  necessary  evidence, 
discloses  such  an  interpretation  of  the  law 
and  such  a  custom  of  procedure  on  the  part 
of  the  board  of  registration  as  amount  to 
the  plainest  violation  of  the  Federal  Consti- 
tution. 

Tick  Wo  V.  Hopkins,  118  U.  S.  366,  30  L. 
ed.  220,  6  Sup.  Ct  R^.  1064. 

The  right  of  a  person  in  his  profession 
is  such  a  right  that  to  deprive  him  of  the 
privilege  of  pursuing  it,  without  due  proc- 
ess of  law,  is  to  deprive  him  of  both  his 
liberty  and  his  property  without  due  process 
of  law. 

Butchers^  Union  S,  H,  d  L,  8,  L,  Co,  T. 
Cresosnt  City  L.  8,  L,  d  8.  H,  Co,  111  U. 
S.  746,  28  L.  ed.  685,  4  Sup.  Ct.  Rep.  652; 
Re  Jacobs,  98  N.  Y.  98,  60  Am.  Rep.  636; 
Powell  V.  Pennsylvania,  127  U.  S.  678,  32 
L.  ed.  263,  8  Sup.  Ct.  Rep.  992,  1257.  See 
also  People  v.  Marx,  99  N.  Y.  377,  62  Am. 
R^.  34,  2  N.  E.  29;  Ritchie  v.  People,  166 
111.  98,  29  L.  R.  A.  79,  40  N.  E.  464;  O'Hara 
V.  Stack,  90  Pa.  477. 

The  impropriety  of  confiding  to  adminis- 
trative officers  or  boards  such  powers  as  are 
by  the  Michigan  statute  given  to  the  state 
board  of  registration  has  often  been  the 
subject  of  judicial  comment. 

State  v.  Allen,  2  McCord  L.  66;  Huber  v. 
Reily,  63  Pa.  112;  Ex  parte  McNulty,  77 
Cal.  164,  19  Pac.  237. 

The  niethod  of  exclusion  of  medical  prac- 
titioners from  the  further  practice  of  med- 
icine, adopted  by  the  law  of  1899,  even 
though  it  is  only  a  qualified  or  conditional 
exclusion,  makes  said  law,  so  far  as  thestf 
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persons  are  concerned,  both  a  bill  of  at- 
tainder  and  an  ew  post  facto  law. 

Em  parte  Oarland,  4  Wall.  333,  18  L.  ed. 
366;  Cutnmings  v.  Missouri,  4  Wall.  277,  18 
L.  ed.  356. 

Mr,  Oharlea  B.  OroM  ai^gued  the  cause, 
aad,  with  Messrs,  Horace  M,  Oren  and 
George  8,  Lovelace,  filed  a  brief  for  defend- 
ant in  error: 

The  act  in  quefltion  ia  subetantially  sim- 
ilar to  those  now  in  force  in  nearly  all  the 
states,  and  which,  in  every  case  brought 
before  the  courts  for  final  adjudication,  have 
been  determined  not  to  violate  this  provi- 
•ion  of  the  Federal  Constitution. 

Dent  V.  West  Virginia,  129  U.  8.  114,  32 
L.  ed.  623,  0  Sup.  Ct  Rep.  231;  People  v. 
Hasbrouck,  11  Utah,  201,  30  Pac  918. 

A  parchment  purporting  to  be  a  diploma 
to  practise  medicine  is  not  evidence  per  se 
that  the  college  issuing  it  is  a  regularly 
constituted  medical  institution. 

HiU  V.  Boddie,  2  Stew.  &  P.  (Ala.)  56. 

And  the  registrtttion  of  such  a  diploma  is 
no  evidence  tbeit  the  owner  thereof  is  a  legal- 
ly qualified  physician.  In  fact  the  con- 
verse of  this  proposition  may  be  taken  as 
true,  that  an  institution  which  grants  diplo- 
mas under  the  circumstances  shown  in  this 
ease  is  not  a  "legally  incorporated,  i^egular- 
ly  established,  and  reputable  college  of  med- 
icine," and  that  the  owner  thereof  was  not 
legally  r^stered. 

Metcalfe  v.  8ta4e  Bd,  of  Registration  in 
Medicine,  123  Mich.  661,  82  N.  W.  512. 

The  state  has  the  power  to  regulate  the 
practice  of  any  profession  requiring  special 
skill  and  training. 

Allopathic  State  Bd.  of  Medical  Examine 
«r«  v.  Fowler,  50  La.  Ann.  1358,  24  Sa  800'; 
State  em  rel,  Powell  v.  State  Medical  Em- 
^mining  Board,  32  Minn.  324,  50  Am.  Rep. 
576,  20  N.  W.  238;  Hewitt  v.  Charier, 
16  Pick.  353;  Spaulding  v.  Alford,  1  Pick. 
33;  Wright  v.  Lanckton,  19  Pick.  288;  Cool- 
ey,  Const.  Lim.  745. 

The  power  which  the  legislature  has  to 
promote  the  general  welfare  is  very  great, 
and  the  discretion  which  that  department 
of  the  government  has  in  the  employment 
of  means  to  that  end  is  very  large. 

Potcell  v.  Pennsylvoiiia,  127  U.  S.  678, 
32  L.  ed.  253,  8  Sup.  Ot.  Rep.  992,  1257. 

The  right  of  contract,  like  all  other  rights, 
is  held  subject  to  the  necessities  of  the  so- 
cial state. 

State  V.  Addington,  12  Mo.  App.  214. 

The  state  legislatures  have  the  power,  un- 
less there  be  something  in  their  own  eonsti- 
tutions  to  prohibit  it,  of  entirely  abolish- 
ing or  placing  imder  restriction  any  trade 
or  professfon  which  they  may  think  expe- 
dient. 

Austin  v.  State,  10  Mo.  593. 

The  prohibition  of  the  manufacture  of 
beer,  etc.,  though  its  effect  was  to  destroy 
the  value  of  brewery  property,  was  held 
valid  in  Mugler  v.  Kansas,  123  U.  S.  623, 
31  L.  ed.  205,  8  Sup.  Ct  Rep.  273. 

This  is  not  an  ew  post  facto  law. 

Dent  V.  West  Virginia,  129  U.  S.  114,  32 
L.  ed.  623,  0  Sup.  Ct.  Rep.  231;  Hawker  v. 
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.Veto  York,  170  U.  S.  189,  42  L.  ed.  1002,  18 
Sup.  Ct.  Rep.  573;  Eastman  v.  State,  109 
Ind.  281,  68  Am.  Rep.  400,  10  N.  E.  97; 
State  V.  Creditor,  44  Kan.  568,  24  Pac.  346 ; 
Craig  v.  Sta4e  Bd.  of  Medical  Ewaminers, 
12  4(ont  211,  29  Pac  532. 

Statutes  similar  in  character  have  been 
held  constitutional  as  a  proper  exercise  of 
the  police  power,  in  nearly  every^  state  of 
the  Union. 

Dent  V.  West  Virginia,  129  U.  S.  114,  32 
L.  ed.  623,  9  Sup.  Ct  Rep.  231;  Ritchie  v. 
People,  155  111.  98,  29  L.  R.  A.  79,  40  N.  B. 
454;  Singer  v.  State,  72  Md.  464,  8  L.  R. 
A.  551,  19  AU.  1044;  State  v.  Randolph,  23 
Or.  74,  17  L.  R.  A.  470,  31  Pac  201;  East- 
man V.  State,  109  Ind.  278,  58  Am.  Rep. 
400,  10  N.  £.  97;  State  ex  rel.  Burroughs  v. 
Wehstei',  150  Ind.  607,  41  L.  R.  A.  212,  50 
N.  E.  750;  Bw  parte  Fraeer,  54  Oal.  94; 
Harding  v.  People,  10  Cola  387,  15  Pac 
727;  Williams  v.  People- 121  111.  84,  11  N. 
E.  881;' People  use  of  State  Bd.  of  Health 
V.  Blue  Mountain  Joe,  129  111.  370,  21  N.  B. 
923;  State  v.  Mosher,  78  Iowa,  321,  43  N. 
W.  2Q2;  Iowa  Eclectic  Medical  College  Asso. 
V.  Schroder,  87  Iowa,  659,  20  L.  R.  A.  355, 
55  N.  W.  24 ;  Driscoll  v.  Com.  93  Ky.  393,  20 
S.  W.  431;  State  v.  Fleischer,  41  Minn.  69, 
42  N.  W.  696;  State  ew  rel.  Kellogg  v.  First 
Judicial  Dist.  Ct.  13  Mont  370,  34  Pac.  298; 
Dogge  v.  State,  17  Neb.  140,  22  N.  W.  348 ; 
Em  parte  Spinney,  10  Nev.  323;  Re  Rot 
Chung,  9  N.  M.  130,  49  Pac.  952;  Re  Smith, 
10  Wend.  449;  People  v.  Fulda,  52  Hun,  65, 
4  N.  Y.  Supp.  945;  Sta4e  v.  Van  Doran,  109 
N.  C.  864,  14  S.  E.  32;  Barmore  v.  State  Bd. 
of  Medical  Examiners,  21  Or.  301,  28  Pac. 
8;  Logan  v.  State,  5  Tex.  App.  306;  Fox  v. 
Territory,  2  Wash.  Terr.  297,  5  Pac  603; 
State  V.  Carey,  4  Wash'.  424,  30  Pac.  729; 
State  V.  Knoicles,  90  Md.  646,  49  L.  R.  A. 
695,  45  Atl.  877;  France  v.  State,  57  Ohio 
St  1,  47  N.  E.  1041;  State  Bd.  of  Health  v. 
Roy,  22  R.  I.  538,  48  AU.  802;  State  ex  rel. 
Kellogg  v.  Currens,  111  Wis.  431,  56  L.  R. 
A.  252,  87  N.  W.  561 ;  State  v.  Call,  IZI  N. 
C.  643,  28  S.  E.  517;  State  v.  Hathaway,  115 
Mo.  36,  21  S.  W.   1081. 

Mr.  Ol&arles  A.  Blair  also  argued  the 
cause  for  defendant  in  error. 

Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

The  power  of  a  state  to  make  reasonable 
provisons  for  determining  the  q^ualificationa 
of  those  enga^n^  in  the  practice  of  medi- 
cine, and  punishiDg  those  who  attempt  to 
enga^  therein  in  defiance  of  such  statutory 
provisions,  is  not  open  to  question.  Dent 
V.  West  Virginia,  129  U.  S.  114,  32  L.  ed. 
623,  9  Sup.  Ct.  Rep.  231;  Hawker  v.  New 
York,  170  U.  S.  189,  42  L.  ed.  1002,  18  Sup. 
Ct  Rep.  673,  and  cases  cited  in  the  opinion; 
State  ex  rel.  Burroughs  v.  Webster,  150  Ind. 
607,  41  L.  R.  A.  212,  60  N.  E.  760,  and 
cases  cited. 

•It  is  objected  in  the  present  case  that  the[607) 
board  of  re^stration  is  given  authority  to 
exercise  judicial  powers  without  any  appeal 
from  its  decision,  inasmuch  as  it  may  refuse 
a  certificate  of  registration  if  it  thM  find 
that  no  sufficient  proof  is  presented  that  the 
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applicant  had  been  "legally  registered  under 
act  No.  167  of  1883."  That,  it  is  contend- 
ed, is  the  determination  of  a  legal  question 
which  no  tribunal  other  than  a  regularly 
organized  court  can  be  empowered  to  de- 
cide. The  decision  of  the  state  supreme 
court  is  conclusive  that  the  act  does  not  con- 
flict with  the  state  Constitution,  and  we 
knqw  of  no  provision  in  the  Federal  Consti- 
tution which  forbids  a  state  from  granting 
to  a  tribunal,  whether  called  a  court  or  a 
board  of  registration,  the  final  determina- 
tion of  a  legal  question.  Indeed,  it  not  in- 
frequently happens  that  a  full  discharge  of 
their  duties  compels  boards,  or  officers  of  a 
purelv  ministerial  character,  to  consider 
and  determine  questions  of  «a  legal  nature. 
Due  process  is  not  necessarily  judicial  pro- 
cess. Den  ea  dent,  Murray  v.  Hoboken 
Land  A  Tmprov,  Oo,  18  How.  272,  15  L.  ed. 
372 :  Davidson  v.  New  Orleane,  96  U.  S.  07, 
24  L.  ed.  616;  Ex  parte  Wall,  107  U.  S.  265, 
280,  27  L.  ed.  552,  562,  2  Sup.  Ct.  Rep.  560 ; 
Drci;er  v.  Tllinois,  187  U.  S.  71,  83,  ante, 
70,  85,  23  Sup.  Ct.  Rep.  28,  32;  People  v. 
Uasbroucky  11  Utah,  291,  39  Pac  918.  In 
the  last  case  this  very  question  was  present- 
ed, and  in  the  opinion,  on  page  305,  Pac.  p. 
921.  it  was  said: 

"The  objection  that  the  statute  attempts 
to  confer  judicial  power  on  tlie  board  is  not 
well  founaed.  Maiiy  executive  officers,  even 
those  who  are  si>oken  of  as  purely  ministe- 
rial officers,  act  judicially  in  the  determina- 
tion of  facts  in  the  performance  of  their  of- 
ficial duties;  and  in  so  doins  they  do  not 
exercise  'judicial  power,'  as  that  phrase  is 
commonly  used,  and  as  it  is  used  in  the  or- 
ganic act  in  conferring  judicial  power  upon 
specified  courts.  The  powers  conferred  ou 
tne  board  of  medical  examiners  are  nowise 
dlfTerent  in  character  in  this  respect  from 
those  exercised  by  the  examiners  .of  candi- 
dates to  teach  in  our  public  schools,  or  by 
tax  assessors  or  boards  of  equalization  in  de- 
termining, for  purposes  of  taxation, the  value 
of  property.  The  ascertainment  and  determi- 
nation of  qualifications  to  practise  medicine 
by  a  board  of  competent  experts,  appointed 
for  that  Diirpose,  is  not  the  exercise  of  a 
power  which  appropriately  belongs  to  the 
]udicial  department  of  the  government." 
£508]  *In  Hurtado  v.  California,  110  U.  S.  516, 
28  L.  ed.  232,  Mr.  Justice  Matthews,  speak- 
ing' for  the  court,  discussed  at  some  length 
and  with  citation  of  many  authorities  the 
essential  elements  of  due  process  of  law,  and 
summed  up  the  conclusions  in  these  words 
(p.  537,  L.  ed.  p.  230) : 

"It  follows  that  anv  legal  proceeding  en- 
forced by  public  authority,  whether  sanc- 
tioned bf  age  and  custom,  or  newly  devised 
in  the  discretion  of  the  legislative  power,  in 
furtherance  of  the  geoenl  public  ^pood, 
which  regards  and  preserves  these  principles 
of  liberty  and  justioe,  must  be  held  to  be 
due  process  of  law." 

Neither  is  the  right  of  appeal  essential  to 
doe  process  of  law.  In  nearly  every  state 
are  statutes  giving,  in  criminal  cases  of  a 
minor  nature,  a  single  trial,  without  any 
right  of  review.  For  nearly  a  century 
trialfi  under  the  Federal  practice  for  even 
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the  gravest  offenses  ended  in  the  trial  courts 
except  in  cases  where  two  judges  were  pres- 
ent and  certified  a  question  of  law  to  thi9> 
court.  In  civil  cases  a  common  rule  is  that 
the  amount  in  controversy  limits  the  entire* 
litigation  to  one  court,  yet  there  was  never 
any  serious  question  that  in  these  cilses  due- 
process  of  law  was  granted. 

In  IHttshurgh,  C.  C.  d  8t,  L.  R,  Co,  v. 
Baohus,  154  U.  S.  421,  38  L.  ed.  1031,  14 
Sup.  Ct.  Rep.  1114,  upon  the  question 
whether  the  right  of  appeal  was  ess^iltial  to- 
the  validity  of  a  taxing  statute,  we  said  (p. 
427,  L.  ed.  p.  1036,  Sup.  Ct.  Rep.  p.  1117) : 

"Eaually  fallacious  is  the  contention 
that,  oecause  to  the  ordinary  taxpayer  there 
is  allowed,  not  merely  one  hearing  before 
the  county  officials,  but  also  a  right  of  ap- 
peal with  a  second  hearins  before  the  state 
board,  while  only  the  one  hearine^  before  the 
latter  board  is  given  to  railroad  companies 
in  respect  to  their  property,  therefore  the 
latter  are  denied  the  equal  protection  of  the 
laws.  If  a  single  hearing  is  not  due  pro- 
cess, doubling  it  will  not  make  it  so." 

In  MoKane  v%  Duraton,  153  U.  S.  684,. 
087,  38  L.  ed.  867,  868,  14  Sup.  Ct.  Rep. 
013,  915,  this  court  declared  that  "a  review 
by  an  appellate  court  of  the  final  ludgment 
in  a  criminal  case,  however  grave  the  offense 
of  which  the  accused  is  convicted,  was  not 
at  oommoo  law,  aod  is  not  now,  a  necessary 
element  of  due  process  of  law."  See  also 
Andreioe  v.  Swartz,  156  U.  S.  272,  39  L.  ed. 
422,  15  Sup.  Ct.  Rep.  389. 

.But  while  the  statute  makes  in  terms  no 
provision  for  a  review  *Qf  the  prooeedings  of  [509] 
the  board,  yet  it  is  not  true  that  such  pro- 
ceedings are  beyond  investigation  in  the 
^urts.  In  Metcalfe  v.  State  Bd,  of  Regia- 
tration,  123  Mich.  661,  82  N.  W.  512,  an 
application  for  mandamus  to  compel  this 
board  to  register  the  petitioner  was  enter- 
tained, and,  although  the  application  was 
denied,  yet  the  denial  was  based,  not  upon 
a  want  of  jurisdiction  in  the  court,  but  up- 
on the  merits. 

It  is  further  insisted  that  it  is  essential 
to  a  judicial  or  quasi-judicial  proceeding 
that  it  should  give  a  person  accused  or  in- 
terested the  benefit  of  a  hearing,  and  that 
there  is  in  this  statute  no  special  provision 
for  notice,  or  hearing,  or  authority  to  sum- 
mon witnesses  or  to  compel  them  to  testify* 
The  statute  provides  for  semiannual  meet- 
ings  at  specified  times  at  the  state  capitol, 
but  the  plaintiff  in  error  did  not  appear  at 
any  of  these  meetings  or  there  present  an 
application  for  r^stration  or  showing  of 
kis  right  thereto ;  he  simply  sent  to  the  sec- 
retary of  the  board  a  certified  copy  of  his 
registration  under  the  prior  statute,  and  his 
diploma  from  the  Independent  Medical  Col- 
lege of  Chicago,  Illinois.  The  latter  was  re- 
turned with  a  notice  from  the  board  that  it 
had  denied  the  application  lor  registration. 
When  a  statute  nxes  the  time  and  place  of 
meeting  of  any  board  or  tribunal,  no  special 
notice  to  parties  interested  is  required.  The 
statute  is  itself  sufficient  notice.  If  plain- 
tiff in  error  had  applied  at  any  meeting  for 
a  hearing  the  boara  would  have  been  com- 
pelled to  grant  it,  and  if  on  such  hearing 
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Us  offer  of  or  demand  for  testimony  had 
been  refused,  the  question  might  have  been 
ftirly  presented  to  the  state  courts  to  what 
e:Etent  the  action  of  the  board  had  deprived 
him  of  his  rights. 

He  seems  to  assume  that  the  proooedings 
before  the  board  were  in  themselves  of  a 
eriminaj  nature,  and  that  the  state  by  such 
proceedings  was  endeavoring  to  convict  him 
of  an  offense  in  the  practice  of  his  profes- 
iioB.  But  this  is  a  mistake.  The  state  was 
limply  seeking  to  ascertain  who  ought  to  be 
permitted  to  practise  medicine  or  surgery, 
tad  criminality  arises  onlv  when  one  as- 
somes  to  practise  without  having  his  riffht 
so  to  do  established  by  the  action  of  the 
board.  The  proceedings  of  the  board  to  de- 
termine his  qualifications  are  no  more  crim- 
inal than  examinations  of  applicants  to 
IO]tea^  or  practise  law,  and  if  the  ^provisions 
for  testing  such  qualifications  are  reasona- 
ble in  their  nature,  a  party  must  comply 
with  them,  and  has  no  right  to  practise  nis 
profession  is  defiance  thereof. 

It  is  further  insisted  that  having  once  en- 
gtged  in  the  practice,  and  having  been  li- 
cemed  so  to  do,  he  had  a  risht  to  continue 
in  such  practice,  and  that  this  statute  was 
in  the  nature  of  an  em  post  facto  law.  The 
case  of  Hawker  v.  New  York,  170  U.  S.  180, 
42  L.  ed.  1002,  18  Sup.  Ct.  Rep.  573,  is  de- 
cisive upon  this  question.  The  statute  does 
not  attempt  to  punish  him  for  any  past  of- 
fense, and  in  the  most  extreme  view  can 
only  be  considered  as  requiring  continuing 
evidence  of  his  qualifications  as  a  physician 
or  surgeon.  As  shown  in  Dent  v.  West  Vir- 
giiUa,  129  U.  S.  114,  32  L.  ed.  623,  0  Sup. 
Ct  Rep.  231,  there  is  no  similarity  between 
statute  like  this  and  the  proceedings  which 
were  adjudged  void  in  Cumminga  v.  Mieeouri, 
4  Wall.  277,  18  L.  ed.  356,  and  Ew  parte 
Garland,  4  Wall.  333,  18  L.  ed.  366. 

We  fail  to  see  anything  in  the  statute 
which  brings  it  within  the  inhibitions  of  the 
Federal  (k>nstitution,  and  therefore  the 
jjtdgment  of  the  Supreme  Court  of  Michigan 
is  affirmed. 

ICr.  Justice  Harlmm  concurs  in  the  result. 


OUSTAVUS   LEACH,   William   F.    Leach, 
Chester  H.  Shaw,  et  al,, 
Plffa.  in  Err,^ 

CHARLES  R.  BURR,  Executor,  and  Samuel 

H.  Lucas. 

(See  8.  C  Reporter's  ed.  510-516.) 

Publication — meaning  of  **week** — who  may 
complain  of  defective  publication-twills 
— mental  soundness — when  not  a  question 
for  the  jury — hurden  of  proof, 

• 

1.  Two  pabllcatlons  In  each  of  foor  conseco- 
tire  periods  of  seven  days  from  the  date  of 
in  order    of  publication  satisfy     the  reqnlre- 

NoTK. — Oil  presumption  and  burden  of  proof 
u  to  tanity — see  note  to  State  v.  Scott   (La.) 
86  L.  R.  A.  721. 
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ment  of  the  act  of  Congress  of  Jone  8,  189S 
(80  ^tat.  at  L.  484,  chap.  804,  i  6),  requir- 
ing such  publication  In  the  District  of  CoIusa- 
bla  at  lesst  **twice  a  week  for  a  period  of 
not  less  than  four  weeks.'*  although  there 
was  but  one  pubiicatlon  In  the  last  calendar 
week  of  such  period. 

2.  Careators  who  appear  and  go  to  trial  In  • 
proceeding  to  probate  a  will,  without  seek- 
ing further  time  for  the  purpose  of  securing 
additional  testimony  or  preparing  for  the 
hearing,  cannot  claim  to  hare  been  prejudiced 
by  a  defect  in  a  notice  of  publication. 

8.  The  fact  that  a  white  testator  devised  hla 
entire  estate  to  a  negro  who  had  been  for 
years  his  business  and  household  companion, 
to  the  exclusion  of  his  cousins,  does  not  re- 
quire the  submission  of  the  issue  of  his  men- 
tal soundness  to  the  jury,  where  the  only 
conclusion  that  can  be  drawn  from  the  direct 
testimony  is  in  favor  of  his  mental  soundness 
when  the  will  was  made. 

4.  The  burden  of  proof  on  the  Issue  of  the 
mental  soundness  of  a  testator  Is,  in  the  Dla- 
trict  of  Columbia,  upon  the  caveatora 

[No.  146.] 

Argued  January  27,  190S.    Decided  Fehru- 

ary  2S,  190S. 

r  N  ERROR  to  the  Court  of  Appeals  of  the 
1  District  of  Columbia  to  review  a  judg* 
m^nt  which  affirmed  an  order  of  the  Su- 
preme 0>urt  of  the  District  admitting  » 
will  to  probate.    Affirmed. 

See  same  case  below,  17  App.  D.  C.  128. 

The  facta  are  stated  in  the  opinion. 

Messrs.  William  A.  Meloy  and  George 
F.  Hoar  argued  the  cause  and  filed  a  brief 
forplaintiffs  in  error: 

Where  legislation  points  Ofivt  specificallj' 
how  an  act  Is  to  be  done,  it  must  be  strict- 
ly pursued.  Where  a  statute  in  ^ranting  a. 
new  power  prescribes  how  it  shall  be  exer- 
cised, it*can  lawfully  be  exercised  in  no  oth- 
er way.  The  grant  is  strictly  construed; 
the  mode  must  be  strictly  pursued. 

Sutherland,  Stat.  Constr.  fi  454. 

The  order  was  to  publish  "twice  a  wedt 
for  four  weeks."  This  means  twice  in  each 
wedc,  as  designating,  in  universal  common 
parlance,  that  series  of  days  called  the  week, 
"numbered  ot  named,  in  sucoessiofn,  Sunday 
(or  first  day,  etc.),  Monday,  Tuesday,  Wed- 
nesday, Thursday,  Friday,  Saturday;"  the 
six  working  ways  of  the  week;  the  week 
minus   Sunday." 

Ronkendorff  v.  Taylor,  4  Pet  349,  7  L. 
ed.  882;  Thruston  v.  Masterson,  4  Dana,  126; 
Jordan  v.  Qihlinf  12  Gal.  100;  i^io^iarcisofs 
V.  Bates,  23  How.  Pr.  616. 

Jurisdiction  cannot  be  maintained  with> 
out  the  strictest  and  fullest  compliance  with 
the  requirements  of  the  statute. 

Settlemier  v.  Sullivan,  97  U.  S.  444,  24 
L.  ed.  1110;  Hernandez  v.  His  Creditors,  57 
Cal.  833 ;  Koch*s  Estate,  19  N.  Y.  Civ.  Proc. 
Rep.  165;  Guaranty  Trust  d  S.  D.  Co.  ▼. 
Green  Cove  Springs  d  M.  R.  Co.  139  U.  8^ 
137,  35  L.  ed.  116,  11  Sup.  Ct.  Rep.  512. 

Consent  could  not  cure  this  omission. 

National  Safe  Deposit,  Sav.  d  T.  Co.  t. 
Heiberger,  19  App.  D.  C.  506. 

It  was  error  in  the  case  at  bar  for  the 
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court  to  take  thf  mcto  from  the  jury  and 
direct  their  verdict.  « 

MioOommon  v.  MoCommon  (HI.)  31  N.  E. 
491 ;  McCommon  v.  MeCommon,  151  111.  428, 
38  N.  E.  145 ;  Ohnstead  v.  Webb,  5  App.  D. 

C.  38;  Bardy  v.  W«e,  5  App.  D.  C.  108; 
<7ni7prf  States  v.  Chideater,  140  U.  S.  49,  35 
L.  ed.  339,  11  Sup.  Ct.  Rep.  650;  Orand 
Trunk  R.  Co,  v.  Ives,  144  U.  S.  408,  36  L. 
«d.  485,  12  Sup.  Ct  Rep.  079;  Richmond  c§ 

D.  R.  Co,  V.  Powers,  149  U.  S.  43,  37  L.  ed. 
642,  13  Sup.  Ct  Rep.  748 ;  Gardner  v.  Mich- 
ipan  C.  R.  Co,  150  U.  S.  349,  37  L.  ed.  1107, 
14  Sup.  Ot  Rep.  140 ;  3  Graham  &  W.  New 
Triak,  872. 

3Yiifl  very  disherison  of  his  heirs  is  in  it- 
self strong  evidence  of  a  state  of  mind  in- 
capable of  making  a  valid  will. 

Delafield  v.  Parish,  25  N.  Y.  9.  See  aUo 
Phamix  Mut,  L,  Ins,  Co,  v.  Doster,  106  U.  S. 
:30,  27  L.  ed.  65,  1  Sup.  Ct.  Rep.  18 ;  Randall 
T.  Baltimore  d  0.  R,  Co.  109  U.  S.  478,  27 
li.  ed.  1003,  3  Sup.  Ct  Rep.  322;  Humiston 
V.  Wood,  124  U.  S.  12,  31  L.  ed.  354,  8  Sup. 
Ot.  Rep.  347;  Wilkins  v.  Allen,  18  How. 
885,  15  L.  ed.  396;  Philleo  v.  Holliday,  24 
Tex.  38:  Zimmerman  y,  Hafer,  81  Md.  347, 
:32  Atl.  316;  Qurley  v.  Park,  135  Ind.  440, 
^o  N.  E.  279;  2'homas  v.  Carter,  170  Pa- 
-272,  33  Atl.  81;  Orohardson  v.  Cofield,  171 
111.  14,  40  L.  R.  A.  256,  40  N.  E.  197; 
4Schouler,  WUU,  2d  ed.  545;  Theobald,  Wills, 
2d  ed.  610. 

The  confidential  lelations  subsisting  be- 
tween the  devisor  cund  devisee  cast  the  bur- 
den of  proof  upon  the  latter  to  sustain  the 
^e\'ise. 

MI  arm  v.  McOlynn,  88  N.  T.  357;  Daniel 
^.  Hill,  62  Ala.  431;  Smith's  Estate,  3  Pa. 
Dist  R.  247;  Good  v.  Zook  (Iowa)  88  N.  W. 
374;  Moran  v.  Sullivan,  12  App.  D.  C.  137; 
4Slater  v.  Hamacher,  15  App.  D.  C.  558 ;  Bai- 
ley,  Onus  Probandi  &  Prepaxation  for  Trial, 
p.  403. 

Mr.  J.  J.  Darlinctoa  argued  the  cause, 
and,  with  Mr,  R,  B,  Behret^  filed  a  brief 
for  defendajits  in  error: 

The  word  '*week"  in  the  act  is  not  justly 
•ubject  to  the  technical  ooostruotion  sought 
to  be  affixed  to  it 

Early  v.  Homans,  16  How.  616,  14  L.  ed. 
1079. 

The  sanity  of  a  testator  is  to  be  presumed 
vntil  the  contrary  is  shown,  and  the  burden 
ef  proof  is  upon  the  caveators. 

Biggins  v.  Carlton,  28  Md.  115,  92  Am. 
Dec.  666;  Tyson  v.  Tyson,  37  Md.  567;  Dunr 
lop  V.  Peter,  1  Ciunoh,  C.  C.  403^  Fed.  Oas. 
No.  4,168. 

Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

PlaintiflTs  in  error,  caveators  in  the  trial 
court,  seek  a  review  of  the  order  of  the  su- 
preme court  of  the  District,  holding  a  spe- 
cial term  for  orphans'  court  business,  ad- 
mitting to  probate  the  will  of  Ezra  W. 
Leach.  The  order  was  entered  March  17, 
1900,  and  on  appeal  was  sustained  by  the 
court  of  appeals  of  the  District,  November 
<,  1900.  17  App.  D.  C.  128.  Thereupon 
this  writ  of  error  was  sued  out. 

<se8 


Whatever  may  have  been  the  fact  thereto- 
fore, it  is  not  seriously  questioned  that  by 
the  act  of  June  8,  1898  (30  Stat,  at  L.  434, 
chap.  394),  the  trial  court  had  jurisdiction 
to  entertain  the  application  for  probate,  for 
by  S  ^  of  that  act  it  is  provided  that  ''ple- 
nary jurisdiction  is  hereoy  f^ven  to  the  Mtid 
court  holding  the  said  special  term  to  hear 
and  determine  all  questions  relating  to  the 
execution  and  to  the  validity  of  any  and  all 
wills  devising  any  real  estate  within  the 
District  of  Columbia,  and  of  any  and  aU 
wills  and  testaments  properly  presented  for 
probate  therein,  and  to  admit  the  same  to 
probate  and  record  in  said  special  term." 
The  specific  objection  to  its  action  is  an  al- 
leged defect  in  the  publication  required  in 
case  any  party  in  interest  is  not  found ;  the 
statute  (§  6)  providing  that  the  court 
"shall  Older  publication  at  least  twice  a 
week  for  a  period  of  not  less  than  four 
weeks  of  a  copy  of  the  issues  and  notifica- 
tion of  trial  in  some  newspaper  of  general 
circulation  in  *the  District  of  Columbia,  and  [6  IS] 
may  order  such  other,  publication  as  the 
case  may  require."  The  order  was  made  on 
January  26,  1900,  setting  the  hearinj;  for 
February  26,  1900,  and  was  ''that  this  or- 
der and  a  copy  of  said  i9sues  heretofore 
framed  shall  be  published  twice  a  week  for 
four  weeks  in  Tne  Evening  Star."  Publi- 
cation was  made  January  20  and  30,  Feb- 
ruary 2,  6,  9,  13,  l6,  and  20.  There  were, 
therefore,  two  publications  in  each  succe»> 
sive  seven  days  from  the  date  of  the  order. 
January  26  was  on  Friday.  The  contention 
is  that  the  word  *'week"  means  that  series 
of  days  called  a  week  commencing  Sunday 
and  ending  Saturday,  and  that  under  this 
construction  there  was  only  one  publication 
in  the  last  week.  Ronkendorff  v.  Taylor,  4 
Pet.  340,  7  L.  ed.  882,  is  cited  as  authority. 
In  that  case  notice  of  a  tax  sale  was  re- 
quired "by  advertising  once  a  week,  in  some 
newspaper  printed  in  the  city  of  Washing- 
ton, for  three  months,"  and  it  was  held  that 
this  did  not  require  a  publication  on  the 
same  day  in  each  week,  the  court  saying  (p. 
361,  L.  ed.  p.  886) : 

"A  week  IS  a  definite  period  of  time,  com- 
mencing on  Sunday  ana  ending  on  Satur- 
day. Sy  this  construction  the  notice  in  this 
case  must  be  held  sufficient.  It  was  pub- 
lished Monday,  January  the  6th,  and  omit- 
ted until  Saturday,  January  the  18th,  leav- 
ins  an  interval  of  eleven  days;  still,  the 
publication  on  Saturday  waa  within  the 
week  succeeding  the  notice  of  the  6th." 

But  the  language  of  this  statute  is  not 
"for  four  weeks,"  but  "for  a  period  of  not 
less  than  four  weeksg"  and  the  words  of  the 
order  must  be  construed  in  the  light  of  the 
statute.  A  like  difference  was  called  to 
the  attention  of  the  court  in  Early  v.  Ho- 
mans, 16  How.  610,  14  L.  ed.  1079,  where 
the  publication  was  to  be  "once  in  each 
week,  for  at  least  twelve  successive  weeks," 
and  commenting  thereon  it  was  said  (p. 
617,  L.  ed.  p.  1082) : 

"The  preposition  'for*  means  of  itself  du- 
ration, when  it  is  put  in  connection  with 
time,  and,  as  all  of  us  use  it  in  that  way 
in  our  everyday  conversation,  it  cannot  be 
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presumed  that  the  legislator,  in  making  this 
statute,  did  not  mean  to  use  it  in  the  same 
way.  Twelve  successiye  weeks  is  as  definite 
A  designation  of  time,  according  to  our  divi- 
sion of  it,  as  can  be  made.  When  we  say 
that  anything  may  be  done  in  twelve  weeks, 
or  that  it  snail  not  be  done  for  twelve 
[B13]wedcs,  after  the  happening  of  a  *fact  which 
is  to  precede  it,  we  mean  that  it  mav  be 
done  in  twelve  weeks  or  eighty-four  days, 
or,  as  the  case  may  be,  that  it  shall  not  be 
done  before." 

Further,  the  object  of  a  notice  is  to  en- 
able the  parties  affected  thereby  to  be  pres- 
ent and  obtain  a  hearing.  The  caveators 
appeared  and  without  seeing  further  time, 
for  the  purpose  of  securing  additional  tei^ 
timony  or  preparing  for  the  hearing,  went 
to  trial  on  the  issues  submitted  to  the  jury. 
They  at  least  cannot  claim  to  be  prejudiced 
by  any  defect  in  the  notice. 

But  the  substantial  question  is  whether 
the  court  erred  in  taking  the  case  from  the 
jury  and  directing  a  verdict  sustaining  the 
will.  The  questions  submitted  for  consider- 
ation were  whether  the  testator  was  at  the 
time  of  executing  the  will  "of  sound  mind, 
capable  of  executing  a  valid  deed  or  con- 
tract;" whether  the  will  was  "procured  by 
the  threats,  menaces,  and  duress  exercised 
over  him  (the  testator)  by  Samuel  H.  Lucas 
or  any  other  person  or  persons,"  and  wheth- 
er it  was  "procured  by  the  fraud  of  Samuel 
H.  Lucas  or  any  other  person  or  persons." 

Although  jurors  are  the  recognized. triers 
of  <^uestions  of  fact,  the  power  of  a  court 
to  direct  a  verdict  for  one  party  or  the  other 
is  undoubted,  and  when  a  court  has  done  so 
and  its  action  has  been  approved  by  the 
unanimous  judgment  of  the  direct  appellate 
court,  we  rightfully  pay  deference  to  their 
concurring  opinions.  Pat  ton  v.  TeoHis  d  P, 
R.  Co,  179  U.  S.  658,  45  L.  ed.  361,  21  Sup. 
Ct.  Rep.  275,  and  cases  cited.  An  examina- 
tion of  the  testimony  satisfies  us  that  there 
was  no  error  in  directing  the  verdict.  The 
testator  was  seventy-three  years  old,  white, 
childless,  unmarried,  his  nearest  relatives 
being  cousins,  the  plaintiffs  in  error.  He 
had  lived  in  this  District  for  at  least  twenty 
^ears.  He  was  a  man  positive  in  his  opin- 
ions, not  easily  influenced,  of  strone  religious 
convictions  and  much  attached  to  his 
church.  His  business  was  that  of  a  florist. 
He  owned  two  or  three  parcels  of  real  estate 
of  the  value  of  about  $8,000,  and  also  a  lit- 
tle personal  property  worth  something  like 
$300.  The  devisee  was  Samuel  H.  Lucas,  a 
young  colored  man,  with  whom  alone  he  had 
Kept  house  for  ten  or  a  dozen  years,  such  re« 
lation  commencing  at  his  invitation  and 
continuing  by  his  wi^.  For  some  years 
Lucas  had  the  general  management  of  the 
[6 14]  business.  Testator's  illness  *was  brief,  last- 
ing only  eight  days.  He  died  on  December 
21,  1896,  between  12  and  1  o'clock.  Early 
in  the  morning  of  that  day,  between  0  and 
10  o'clock,  the  pastor  of  the  church  to  which 
be  belonged  called,  and  to  him  he  said: 

"Pastor,  I  did  not  expect  to  go  so  early; 
there  are  some  things  which  I  wanted  to  per- 
form and  have  neglected.  I  wanted  to  give 
the  church  a  parsonage.  I  cannot  do  it 
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now;  it  is  too  late.  I  will  be  unable,  on  ac- 
count of  the  laws  of  Maryland,  which  apply 
to  the  District  of  Columbia,  to  do  anytnin^ 
of  that  sort,  for  they  will  not  allow  a  man 
to  do  anything  of  that  sort  within  thirty 
days  of  the  time  of  his  death.  I  want  you 
to  prepare  the  papers  and  turn  everything 
over  to  Sam." 

Thereupon  the  pastor  sent  for  a  notary 
and  prepared  a  deed  conveying  the  real  es- 
tate to  Lucas.  After  that  had  been  execut- 
ed the  pastor,  who  had  never  before  prepared 
a  deed,  suggested  that  possibly  he  had  not 
got  everything  in  just  right,  and  that  if  the 
testator  wanted  to  make  sure  he  could  make* 
a  will.  The  testator  then  asked  the  notary 
to  di^w  up  a  will,  and  it  was  drawn  up  and 
executed.  At  the  time  he  directed  the  prep- 
aration of  the  deed  he  told  Lucas  what  he- 
would  like  to  have  done  in  reference  to  the 
parsonage,  and  Lucas  replied  that  he  would 
carry  out  his  wishes.  Tnere  was  not  a  syl* 
lable  of  testimony,  not  a  hint,  that  Lucas,, 
or  any  other  person,  requested  or  suggested 
any  disposition  of  the  property.  All  that 
was  done  was  done  at  the  instance  and  upoi¥ 
the  request  of  the  testator.  The  caveators- 
called  four  witnesses  as  to  his  mental  con- 
dition, only  one  of  whom  was  present  at  anjr 
time  during  his  sickness,  and  that  the  pas- 
tor above  referred  to.  So  far  from  their 
testimony  tending  to  show  mental  weakness, 
it  was  abundant  and  emphatic  that  he  was 
a  man  of  positive  convictions,  clear-headed, 
though  perhaps  eccentric  in  some  views,  but 
at  all  times  fully  capable  of  making  his  own 
contracts  and  attending  to  his  own  affairs. 
The  testimony  of  the  pastor,  who,  as  stat- 
ed, was  present  on  the  morning  of  his  death 
and  detailed  the  circumstances  of  that  in- 
terview, shows  that  his  mind  was  then  clear, 
that  he  knew  what  he  was  doing,  and  was 
simply  attempting  to  carry  out  by  the  deed 
and  tne  will  that  which  had  been  for  a  long 
time  his  intentions.  Neither  his  attondinpr 
'physician,  the  notary,  the  executor,  nor  Lu-[515} 
cas  were  called  as  witnesses,  although  all 
were  present  that  morning.  Evidently  the 
caveators  were  content  to  rest  their  case  in 
this  respect  upon  the  evidence  of  the  pastor. 
Seven  physicians  were  called,  who,  upon  a 
hypothetical  question,  substantially  con- 
curred that  it  was  contrary  to  their  expe- 
rience and  reading  that  a  man  seventy- three 
years  of  age,  dying  of  acuto  pneumonia,, 
should  have  testamentary  capacity  between 
three  and  four  hours  before  death.  The 
only  evidence  of  the  cause  of  his  death  was 
the  certificate  from  the  health  department, 
which  named  as  such  cause  broncho-pneu- 
monia. One  of  these  seven  physicians  testi- 
fied (and  he  alone  gave  evidence  in  that  re- 
spect) that  the  unconsciousness  preceding 
death  from  acute  pneumonia  was  not  char- 
acteristic of  death  from  bronchial  pneu- 
monia,  and  that  the  circumstances  disclosed 
by  the  pastor  would  tend  to  show  that  there 
was  not  mental  inability  to  make  a  valid 
deed  or  contract.  That  acuto  pneumonia, 
especially  in  one  of  his  age,  would  ordi- 
narily cloud  the  intellect  for  hours  before 
death,  would  be  irrelevant  to  the  question  of 
his  mental  condition  that  morning,  unless  it 
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WAS  shown  that  he  was  suffering  from  such 
disease,  and  that  does  not  appear. 

From  this  direct  testimony  but  one  con- 
clusion could  be  drawn,  and  that  in  favor  of 
the  mental  soundness  of  the  testator  at  the 
time  he  made  the.  will.  Nor  is  the  cavea- 
tors' case  strengthened  by  that  which  coun- 
cel  so  forcibly  presented  to  our  attention,  to 
wit,  the  right  of  a  jury  to  take  into  consid- 
eration that  which  is  common  knowledge 
and  sprinj^s  from  the  ordinary  experiences 
and  relations  of  life.  The  testator  was  a 
white  man,  the  devisee  colored,  and  race 
prejudice  we  all  know  exists.  But  this  tes- 
tator, eccentric  in  his  views  and  of  positive 
convictions,  is  shown  to  have  made  tnis  col- 
ored man  his  business  and  household  com- 
panion for  years.  Such  continued  inti- 
macy, excluding  other  parties  therefrom,  is 
satisfactory  evidence  that  he  at  least  was 
not  moved  by  such  prejudice.  The  potency 
of  blood  relationship  is  also  appealed  to,  but 
affection  between  cousins  is  often  not  very 
strong.  The  testator  lived  in  this  District 
while  the  caveators  lived  in  New  England, 
and  the  testimony  fails  to  show  that  he  vis- 
[510]ited  them  or  they  him;  *that  they  ever  even 
corresponded,  or  that  the  caveators  ever 
manifested  anv  interest  in  him  or  his  until 
after  his  death,  when  they  asserted  a  right 
to  inherit  his  property. 

Upon  questions  of  this  kind  submitted  to 
a  jury  the  burden  of  proof,  in  this  District 
at  least,  is  on  the  caveators.  Dunlop  v.  Pc 
ier,  1  Cranch,  C  C.  403,  Fed.  Cas.  No.  4,- 
108.  See  also  Higgins  v.  Carlton,  28  Md. 
115,  143,  92  Am.  Dec.  606;  Tyson  v.  Tyson, 
37  Md.  507.  The  caveators  in  the  present 
case  failed  to  sustain  this  burden,  and  we 
are  of  the  opinion  that  the  trial  court  did 
not  err  in  directing  a  verdict  against  them. 

The  judgment  is  affirmed. 


HANNAH  SCHAEFER,  Plff.  in  Err,, 

V, 

JULIUS    WERLING,    Henry   Draper,   and 
Martin  B.  Schaefer. 

(See  S.  C.  Reporter's  ed.  516-510.) 

Constitutional  law — frontage  rule  of  assess- 
ment— error  to  state  court — Federal  ques- 
iion, 

1.  A  state  statute  onder  which  tbe  cost  of  a  pub- 
lic improvement  may  be  assessed  npon  the 
abutting  propertj  in.  proportioo  to  frontage 
does  not  violate  the  Federal  Constitution, 
where,  as  construed  bj  the  state  courts,  it  re- 
quires such  assessment  to  conform  to  the  ac- 
tual special  benefits  accruing  to  each  of  the 
abutting  property  owners. 

S.  The  question  whether  a  municipality,  by  re- 
fusing to  hear  objections  to  a  public  improve- 

Nora — On  oonstitutionalitif  of  frontage  rule 
4tf  assessment — see  Raleigh  v.  Peace  (N.  C.) 
17  L.  R.  A.  880,  snd  note. 

On  writ$  of  error  from  United  States  Supreme 
Court  to  state  courts — see  notes  to  Hamblin  v. 
Western  Land  Co.  87  L.  ed.  U.  S.  267;  Kipley 
▼.  Illinois.  42  L.  ed.  U.  8.  098:  and  Re  Bu- 
chanan, 89  L.  ed.  U.  8.  884. 
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ment,  is  estopped  to  collect  any  portion  of 
the  cost  thereof  from  the  objector,  is  not  a 
Federal  question  which  may  be  reviewed  by 
the  Supreme  Court  of  the  United  States  oo 
writ  of  error  to  a  state  court. 

[No.  151.] 

Argued    January    27,    28,    1909,    Decided 
February  23,  190S, 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Indiana  to  review  a  decision  of 
that  court  aflirming  the  validity  of  an  as- 
sessment for  a  public  improvement.  Af' 
finned,  ^  • 

See  same  case  below,  156  Ind.  704,  60  N. 
E.  149. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Samuel  M.  Sajler  and  W.  W. 
Dndlej  argued  the  cause,  and,  with  Mr, 
L,  T,  MicJiener,  filed  a  brief  for  plaintiff  in 
error: 

The  avowed  purpose  of  the  Barrett  law  is 
to  formulate  a  method  by  which  public  im- 
provements can  be  made,  regardless  of  tho 
objections  or  protests  of  property  owners. 
It  is  predicated  on  the  assumption  that,  as 
a  rule,  property  along  the  line  of  a  street 
improvement  will  be  equally  benefited; 
that,  as  a  rule,  property  fronting  upon  a 
street,  foot  by  foot^  will  be  of  equaJ  value, 
and  should  therefore  be  equally  assessed. 

Palmer  v.  Stumph,  29  Ind.  329. 

The  only  warrant  for  a  special  assessment 
against  abutting  property  for  the  payment  of 
a  street  improvement  is  that  the  benefit 
must  be  equal  to  or  exceed  the  assessment. 

Oooley,  Taxn.  2d  ed.  606;  Illinois  C.  R, 
Co.  V.  Decatur,  147  U.  S.  197,  37  L.  ed.  134, 
13  S»ip.  Ot  Rep.  293;  Tide-^cater  Co.  v. 
Coster,  18  N.  J.  £q.  531,  90  Am.  Dec  634. 

Courts  of  equity  are  always  open  to  afford 
a  remedy  where  there  is  an  attempt,  under 
the  guise  of  le^l  proceedings,  to  deprive  a 
person  of  his  life,  liberty,  or  property  with- 
out due  process  of  law. 

French  v.  Barber  Asphalt  Paving  Co.  181 
U.  S.  324,  45  L.  ed.  879,  21  Sup.  GL  Rep. 
625. 

An  unlimited  right  in  the  law-making 
power  to  con  entrate  the  burden  of  a  tax 
upon  specified  property  does  not  exist. 

Hammett  v.  Philadelphia,  65  Pa.  152,  3 
Am.  Rep.  616;  State,  Agens,  Prosecutor,  v. 
Newark,  37  N.  J.  L.  415,  18  Am.  Rep.  729. 

The  reajsoninff  in  cases  concerning  the  po- 
lice power  of  Uie  states  is  apposite  to  the 
qause. 

Lawton  v.  Steele,  152  U.  S.  137,  38  L.  ed. 
388,  14  Sup.  Ct.  Rep#499;  Chicago  d  N.  W, 
R.  Co.  V.  Fuller,  17  Wall.  560,  21  L.  ed.  710; 
Stone  V.  Farmers*  Loan  d  T.  Co.  116  U.  S. 
331,  29  L,  ed.  644,  6  Sup.  Ot  Rep.  334,  388, 
1191;  Chicago,  M.  d  St.  P.  R.  Co.  v.  Minne- 
sota, 134  U.  S.  418,  33  L.  ed.  970,  3  Inters. 
Com.  Rep.  209,  10  Sup.  Ot  Rep.  462,  702; 
Smyth  V.  Ames,  169  U.  6.  466,  42  L.  ed. 
819,  18  Sup.  Ot.  Rep.  418. 

Mr.  John  O.  Oliamej  argued  the  cause, 
and,  with  Messrs.  Alphonso  Hart,  William 
//.   Hart,  John   Q,   Cline,  and   Clifford   F. 
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Packman,  filed  a  brief  far  defendantB  in  er- 
ror: 

Laws  which  impose  upon  property  the 
«Mt  of  local  improvements  do  not  deprire 
the  owner  of  hie  property  without  due  proc- 
ess of  law,  within  the  meaning  of  the  14th 
Amendment  of  the  Constitution. 

"Davidson  v.  New  Orleans,  96  U.  S.  97,  24 
L.  ed.  616;  Mobile  County  v.  Kimball,  102 
U,  S.  691,  26  L.  ed.  238;  Hagar  v.  Reolama- 
tion  Diet,  No.  108,  111  U.  S.  701,  28  L.  ed. 
469,  4  Sup.  Ct  Rep.  663;  Wurtz  y.  Hoag- 
land,  114  U.  S.  606,  29  L.  ed.  229,  5  Sup. 
Ct.  Rep.  1086;  Walston  v.  Nevin,  128  tJ.  S. 
578,  32  L.  ed.  544,  9  Sup.  Ct.  Rep.  192; 
Svencer  v.  Merchant,  125  U.  S.  346,  31  L. 
•ed.  763,  8  Sup.  Ct.  Rep.  921;  Williams  y. 
Eygleston,  170  U.  S.  304,  42  L.  ed.  1047,  18 
Sup^  Ct.  Rep.  617;  Parsons  ▼.  District  of 
Columbia,  170  U.  S.  45,  42  L.  ed.  943,  18 
Sup.  Ct  Rep.  521. 

The  power  of  taxation  rests  exclusively  in 
the  legislature. 

United  States  v.  New  Orleans,  98  U.  8. 
^81,  25  L.  ed.  225;  Meriwether  T.  Qarrett, 
102  U.  S.  472,  26  L.  ed.  197. 

The  legislature  may  designate  the  com- 
inon  council  of  a  city  or  the  board  of  trus- 
tees of  a  town  to  dispose  of  the  details  of 
improvements,  such  as  figuring  out  the 
<»sts,  calculating  the  benefits,  ^o. 

Ft.  Wayne  v.  Cody,  43  Ind.  197;  Palmer 
▼.  Stumph,  20  Ind.  337;  Oarvin  v.  Dauss- 
man,  114  Ind.  435,  16  N.  £.  826;  Spencer  T. 
Merchant,  125  U.  S.  345,  31  L.  ed.  763,  8 
Sup.  Ct.  Rep.  921. 

The  way  of  arriving  at  the  amount  may 
be,  in  some  instances,  inequitable  and  une- 
qual, but  that  is  far  from  risine  to  the  level 
of  a  constitutional  problem,  and  far  from  a 
case  of  taking  property  without  due  process 
of  law 

Fallbrook  Irrig,  Diet.  ▼.  Bradley,  164  U. 
S.  112,  41  L.  ed.  369,  17  Sup.  Ct.  Rep.  56; 
Walston  v.  Nevin,  128  U.  S.  578,  32  L.  ed. 
544,  9  Sup.  Ct.  Rep.  192.  See  also  Cleve- 
iand  V.  Tripp,  13  R.  I.  59;  Kelly  v.  Pitts- 
burgh, 104  U.  S.  78,  26  L.  ed.  658;  Parsons 
T.  District  of  Columbia,  170  U.  S.  45,  42 
L.  ed.  943,  18  Sup.  Ct  Rep.  521;  French  v. 
Barber  Asplialt  Paving  Co.  181  U.  S.  324,  45 
L.  ed.  879,  21  Sup.  Ct  Rep.  625;  Webster 
V.  Fargo,  181  U.  S.  394,  45  L.  ed.  912,  21 
Sup.  Ct  Re^.  623. 

Frontage  may  be  made  the  basis  of  ap- 
portionment 

Dill.  Mun.  Corp.  189Ct;  Cooley,  Taxn.  2d 
ed.  1886,  p.  644;  Illinois  C.  R,  Co.  v.  Deca- 
tur, 147  U.  S.  190,  37  L.  ed.  132,  13  Sup. 
Ot.  Rep.  293 ;  White  v.  People,  94  111.  604 ; 
€raw  ▼.  Tolono,  96  111.  255,  36  Am.  Rep. 
143;  Enos  v.  Springfield,  113  111.  65;  Ster- 
ling v.  Oalt,  117  111.  11,  7  N.  E.  471;  SfiHng- 
field  V.  Oreen,  120  111.  269,  11  N.  E.  261; 
3h€ley  v.  Detroit,  45  Mich.  431,  8  N.  W.  52; 
Elliott,  Roads  &  StreeU,  392,  393;  2  Dill. 
Mun.  Corp.  7605;  Cooley,  Taxn.  451;  2 
Beach,  Pub.  Corp.  fi  1072;  25  Am.  A  Eng.  Enc. 
Law,  p.  306;  Palmyra  v.  Morton,  26  Mo. 
594 ;  Fowler  ▼.  St.  Joseph,  37  Mo.  228 ;  Pow- 
ell v.  St.  Joseph,  31  Mo.  347;  ;8f^  Joseph  v. 
O'Donoghue,  31  Mo.  345;  St.  Louis  use  of 
188  n.  8. 


MoOrath  v.  Clemens,  49  Mo.  554;  KHey  r. 
Cranor,  51  Mo.  541;  Weber  y.  Sohergens,  59 
Mo.  390;  Rutherford  v.  Hamilton,  97  Mo. 
643,  11  S.  W.  249 1  Farrar  v.  St.  Louis,  80 
Mo.  379;  Watson  r.  Chioaao,  115  111.  78,  3 
N.  E.  430;  Bigelow  v.  Chicago,  90  111.  53; 
Fagan  v.  Chicago,  84  111.  234;  OaUsburg  v. 
Searles,  114  111.  217,  29  N.  E.  686;  Spring- 
fUld  V.  Sale,  127  111.  359,  20  N.  £.  86; 
O'Reilley  v.  Kingston,  114  N.  Y.  439,  21  N. 
K  1004;  Whiting  v.  Townsend,  67  Cal.  515; 
Burnett  v.  Sacramento,  12  Cal.  76,  73  Am. 
Dec.  518;  Parker  v.  Challiss,  9  Kan.  155; 
Newman  v.  Emporia,  41  Ran.  583,  21  Pac 
593;  liudlow  v.  Cincinnati  Southern  R.  Co. 
78  Ky.  357;  Baltimore  v.  Johns  Hopkins 
Hospital,  56  Md.  1;  State  em  rel.  Stateler 
v.  Reis,  38  Minn.  371,  38  N.  VV.  97;  State, 
Sigler,  Prosecutor,  y.  Fuller,  34  N.  J.  L. 
227 ;  Ernst  v.  Kunkle,  5  Ohio  St  620;  North- 
em  Indiana  R.  Co.  v.  Connelly,  10  Ohio  St 
159 ;  Carry  v.  Folz,  29  Ohio  St  320 ;  Craw- 
ford V.  Cincinnati,  26  Ohio  L.  J.  215;  Mages 
V.  Com.  46  Pa.  368;  McOonigle  v.  Allegheny, 
44  Pa.  118;  Beaumont  v.  WUkes-Barre,  142 
Pa.  198,  21  Atl.  888;  Davis  y.  Lynchburg, 
84  Va.  861,  6  S.  K  230;  Cleveland  y.  Tripp, 
13  R.1.  59;  Rolph  y.  Fargo,  7  N.  D.  640,  42 
L.  R.  A.  646,  76  N.  W.  242 ;  Roberts  v.  First 
Nat.  Bank,  8  N.  D.  604,  79  N.  W.  1049. 

Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

In  September,  1892,  the  plaintif7  in  error, 
the  owner  of  five  •lots  on  Williams  street,  in  [51 7) 
Schaefer's  addition  to  the  city  of  Huntin>^-  . 
ton,  Indiana,  with  other  lot  owners,  peti- 
tioned the  city  council  to  have  the  street 
graded  and  graveled.  On  July  10,  1893,  the 
petition  was  granted  and  the  street  ordered 
to  be  so  improved.  After  this  improvement 
had  been  ordered  some  of  the  lot  owners  pe- 
titioned the  city  council  to  order  the  street 
paved  with  bnck.  This  petition  was  pre- 
sented on  August  14,  1893.  A  remonstrance 
was  at  the  same  time  presented,  the  plain- 
tiff in  error  being  one  of  the  parties  thereto. 
Notwithstanding  the  remonstrance  the  citv 
council  ordered  that  the  street  be  paved  with 
brick,  and  let  a  contract  therefor  to  the  de- 
fendants in  error.  They  completed  the  work 
according  to  the  contract,  and  the  lots  abut- 
ting on  Williams  street  were  assessed  for 
the  cost  thereof, — ^the  assessment  being  made 
by  the  front  foot, — ^and  a  precept  to  collect 
the  amount  due  on  the  -lots  of  the  plaintiff 
in  error  issued  to  the  citv  treasurer.  Fur- 
ther proceedings  were  had  on  appeal,  in  ac- 
cordance with  the  provisions  of  the  statute, 
which  ended  in  a  decision  of  the  supreme 
court  affirming  the  validity  of  the  assess- 
ment, on  the  authority  of  Adams  v.  Shelby- 
HUe,  154  Ind.  467,  49  L.  R.  A.  797,  67  N. 
E.  114,  and  thereupon  the  case  was  brought 
here  on  writ  of  error. 

The  case  involves  the  validity  of  a  statute 
of  Indiana  known  as  the  "Barrett  law,"  en- 
acted in  1899.  Bums's  Rev.  Stat  1894,  §§ 
4288-4298.  We  deem  it  sufficient  to  refer 
to  the  opinion  in  Adams  t.  ShelbyviUe,  154 
Ind.  467,  49  L.  R.  A.  797,  57  N.  B.  114,  in 
which  the  supreme  court  of  Indiana  dosed 
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an  elaborate  diseafleion  of  the  Tarioufl  pro- 
miona  of  the  law  in  these  words: 

''We  therefore  conclude  that  fi  3,  Acto 
1889  (Bums'B  Rev.  Stat  1894,  S  4290), 
must  be  construed  as  providing  a  rule  of 
prima  facie  asaessmenta  in  street  and  alley 
improyementa,  which  allotments  by  the  city 
or  town  engineer,  under  §  6  of  said  act  of 
1889  (Burns's  Rev.  Stat.  1894,  §  4293),  are 
subject  to  review  and  alteration  by  the  com- 
mon council  and  board  of  trustees,  under  § 
7  of  said  act  of  1889,  as  amended  (Acts 
1891,  p.  324;  Acts  1899,  p.  64;  Burns's  Rev. 
Stat.  1894,  §  4294),  upon  the  basis  of  actual 
special  benefits  received  by  the  improve- 
ment; and  that  under  said  |  7,  the  common 
[6 18] council  of  a  city  or  board  of  trustees  of  *an 
incorporated  town  have  not  only  the  power, 
but  it  is  their  imperative  duty,  to  adjust 
the  assessments  for  street  and  alley  im- 
provements, under  said  act,  to  conform  to 
the  actual  special  benefits  accruing  to  each 
of  the  abutting  property  owners." 

Of  course,  the  construction  placed  by  the 
supreme  court  of  a  state  upon  its  stflitutea 
is,  in  a  case  of  this  kind,  conclusive  upon 
this  court.  Forsyth  v.  Hammond,  166  U. 
S.  506,  518,  41  L.  ed.  1095,  1100,  17  Sup. 
Ct.  Rep.  665,  and  cases  cited.  And  with 
that  construction  the  following  recently  de- 
cided cases,  in  which  the  matter  of  street 
assessment  was  fully  considered,  sustain  the 
decision  of  the  state  court  upholding  the  va- 
lidity of  the  law:  Frenoh  v.  Barber  Aa- 
phalt  Paving  Co,  181  U.  S.  324,  45  L.  ed. 
879,  21  Sup.  Gt  Rep.  625;  Wight  v.  Davidr 
8on,  181  U.  S.  371,  45  L.  ed.  900,  21  Sup.  Ct 
Rep.  616;  Tonatcanda  T.  Lyon,  181  U.  S. 
389,  45  L.  ed.  906,  21  Sup.  Ct.  Rep.  609; 
Webster  v.  Fargo,  181  U.  S.  394,  45  L.  ed. 
912,  21  Sup.  Ct.  Rep.  623;  Cass  Farm  Co,  v. 
Detroit,  181  U.  S.  396,  45  L.  ed.  914,  21  Sup. 
Ct  Rep.  644;  Detroit  v.  Parker,  181  U.  S. 
399,  45  L.  ed.  917,  21  Sup.  Ct  Rep.  624; 
Wormley  v.  District  of  Columbia,  181  U.  S. 
402,  45  L.  ed.  921,  21  Sup.  Ct.  Rep.  609; 
Shumate  v.  Heman,  18111.  S.  402,  45  L.  ed. 
922,  21  Sup.  Ct  Rep.  645;  Farrell  v.  West 
Chicago  Park,  181  U.  S.  404,  45  L.  ed.  924, 
21  Sup.  Ct.  Rep.  609;  King  v.  Portland,  184 
U.  S.  61,  46  L.  ed.  431,  22  Sup.  Ct  Rep. 
290;  Voigt  v.  Detroit,  184  U.  S.  115,  46  L. 
ed.  459,  22  Sup.  Ct  Rep.  337;  Goodrich  v. 
Detroit,  184  U.  S.  432,  46  L.  ed.  627,  22  Sup. 
Ct  Rep.  397. 

Another  question  presented  is  this:  The 
plaintiff  in  error  appeared  by  counsel  before 
the  dty  council  and  filed  written  objections 
to  the  brick  pavement  "because  the  cost  of 
said  improvement  will  greatly  exceed  the 
benefit  of  said  improvement;  second,  said 
proposed  improvement  is  not  necessary  to 
said  real  estate,  and  is  not  of  public  utility 
to  said  real  estate."  The  record  of  the  city 
council  shows  that  "after  some  discussion 
on  the  matter  Mr.  Levy  moved  to  place  the 
eommunication  on  file,  which  motion  was 
concurred  in."  In  her  answer  filed  in  the 
eirouit  court  plaintiff  in  error  alleged  that 
die  appeared  before  the  common  council, 
''and  offered  to  present  her  objections  to  the 
necessity  of  said  improvement  but  Uuut  the 
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said  common  council  refused  to  hear  her  ob- 
jections to  the  improvement  of  said  street 
with  brick,  treating  her  said  objections  as 
a  mere  communication,  and  ordering  the 
same  nlaced  on  file."  She  further  averred 
that  sne  could  and  would  have  shown  by 
witnesses  that  the  improvement  was  not  nec- 
essary, and  also  "that  bv  reason  of  the  re- 
fusal of  the  said  action  thereon  the  said  city 
of  Huntington,  Indiana,  is  estopped  from 
proceeding  to  collect  any  benefits  assessed 
on  *the  lots  herein  described."  'The  circuit[619} 
court  sustained  a  demurrer  to  this  answer. 
It  may  be  observed  that,  so  far  as  the  ques- 
tion was  one  of  estoppel,  it  was  a  purely 
state,  and  not  a  Federal,  question.  Oillis 
V.  Stinchfield,  159  U.  S.  658,  40  L.  ed.  295, 
16  Sup.  Ct  Rep.  131 ;  Phooni»  F.  d  M.  Ins, 
Co,  V.  Tennessee,  161  U.  S.  174,  40  L.  ^. 
660,  16  Sup.  Ct  Rep.  471;  Beals  v.  Cone, 
188  U.  S.  184,  ante,  435,  23  Sup.  Ct  Rep. 
275.  Further,  the  matter  was  not  noticed 
by  the  supreme  court,  and  its  judgment  is 
the  one  before  us  for  review. 

We  see  no  error  in  the  record,  and  the 
judgment  is  affirmed. 


JAMES   TARRANCE,   Will   Smith.    Amoft 
Clark,  et  al.,  Plffs,  in  Err,, 

V, 

STATE  OF  FLORIDA. 

(See  8.  C.  Reporter's  ed.  619-625.) 

Constitutional  law — eqtial  protection  of  the 
laws — negroes  as  jurors — discrimination 
against — error  to  state  court— conclusive^ 
ness  of  state  decision, 

1.  The  denial  of  a  motion  to  qnash  an  Indict- 
ment, and  the  overmling  of  challenges  to 
the  array  of  jnrors,  which  raise  the  objec- 
tion that  negroes  were  discriminated  against 
In  the  selection  of  grand  and  petit  Jurors.  Is 
not  error,  where  no  evidence  Is  received  or 
offered  In  support  of  such  charge  except  de- 
fendants* affidavit  attached  to  the  motion  U> 
qnash,  stating  that  the  facts  set  up  In  sncb 
motion  are  tme  **to  their  best  knowledge^ 
Information,  and  belief." 

2.  The  settled  rule  of  a  state  court  that  ob- 
jections to  the  manner  of  selecting  grand 
jurors  on  behalf  of  one  who  has  been  In- 
dicted by  snch  jnrors  must  be  taken  by  plea 
In  abatement,  and  not  by  motion  to  quash 
the  venire  and  panel.  Is  binding  on  the  Su* 
preme  Court  of  th4  United  States  on  writ 
of  error  to  the  state  court. 

[No.  202.] 

Argued  April  17,  1902,    Decided  February 
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Nora. — As  to  negroes  as  grand  furors — see 
notes  to  State  v.  Ruaseli  (Iowa)  28  L.  R.  A. 
204 ;  and  Carter  v.  Texas,  44  L.  ed.  U.  S.  830. 

As  to  when  United  States  Supreme  Court 
follows  decisions  of  state  courts — see  notes  to 
Forepaugh  v.  Delaware,  L.  A  W.  R.  Co.  (Pa.) 
5  L.  R.  A.  508;  Ualted  States  ew  rel,  Buta  v. 
Muscatine,  18  L.  ed.  U.  S.  480;  and  Elmendoif 
V.  Taylor,  6  L.  ed.  U.  8.  280. 
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IK  ERROR  to  tbe  Saprexiie  Court  of  the 
State  of  Florida  to  review  a  jud^ent 
which  affirmed  a  conviction  in  the  Circuit 
Court  of  Escambia  County  of  the  crime  of 
murder.    Affirmed. 

See  same  case  below,  30  So.  686. 

The  facts  are  stated  in  the  opinion. 

Mr,  laaae  L.  Pnroell  argued  the  cause 
and  filed  a  grief  for  plaintiffs  in  error: 

Where  the  discrimination  is  made  by  offi- 
cers of  the  law,  the  equal  protection  of  the 
law  is  equally  denied  aa  though  made  by 
the  law  iUelf. 

Henderson  y.  Wiokham,  92  U.  S.  259,  23 
L.  ed..  543 ;  Chy  Lung  y.  Freeman,  92  U.  S. 
275,  23  L.  ed.  550;  Virginia  v.  Rivea,  100  U. 
S.  329,  25  L.  ed.  673;  Neal  y.  Delaware,  103 
U.  S.  370,  26  L.  cd.  567. 

The  question  could  be  raised  either  by 
plea  in  abatement  or  motion  to  quash. 

Ellie  y.  State,  25  Fla.  703,  6  So.  768; 
Potadainer  y.  State,  17  Fla.  895. 

The  state  of  facta  as  set  up  by  defendants' 
motion,  if  true,  would  justify  the  quashing 
of  the  venii^ 

Carter  v.  Texas,  177  U.  S.  442,  44  L.  ed. 
839,  20  Sup.  Ct.  Rep.  687. 

llie  state  neither  denied  nor  traversed  the 
motion,  and,  inasmuch  as  the  allegations 
therein  set  forth  are  not  denied,  they  are 
adn>iUed  to  be  true;  and,  if  true,  the  mo- 
tion ought  to  have  been  granted  and  the  in- 
dictment quashed. 

Ibid.;  Williams  v.  Mississippi,  170  U.  S. 
213,  42  L.  ed.  1012,  19  Sup.  Ct.  Rep.  583; 
Veal  T.  Delaware,  103  U.  S.  370,  26  L.  ed. 
567. 

The  question  whether  a  right  or  privilege 
claimed  under  the  Conjstitution  or  laws  of 
the  United  States  was  sufficiently  pleaded 
end  brought  to  the  notice  of  a  state  court 
is  itself  a  Federal  queetion,  in  the  decision 
of  which  this  court  on  writ  of  error,  is  not 
concluded  by  the  view  taken  by  the  highest 
0tate  court. 

Veal  V.  Delaioare,  103  U.  S.  370,  26  L.  ed. 
667;  Mitchell  v.  Clark,  110  U.  S.  633,  28 
L.  ed.  279,  4  Sup.  Ct  Rep.  170,  312;  Boyd 
T.  Nebraska,  143  U.  S.  135,  36  L.  ed.  103, 
12  Sup.  Ct.  Rep.  375;  Carter  v.  Texas,  177 
U.  S.  442,  44  L.  ed.  839,  20  Sup.  Ct  Rep. 
687. 

Mr,  William  B.  Lamar  argued  the 
cause  and  filed  a  brief  for  defendiuit  in  er- 
ror. 

Mr.  Justioe  Brewer  delivered  the  opin- 
ion of  the  court: 

Plaintiffs  in  error  were  convicted  in  the 
[6S0]  circuit  court  of  Escambia  *oounty,  Florida, 
of  the  crime  of  murder,  and  sentenced  to 
fifteen  years  in  prison.  The  supreme  court 
of  the  state  having  affirmed  this  sentence 
( 30  So.  685 ) ,  the  case  was  brought  here  on 
writ  of  error. 

The  contention  of  plaintiffs  in  error  is 
that  they  were  denied  the  equal  protection 
of  the  law0,  by  reason  of  an  actual  discrim- 
ination against  their  race.  The  law  of  the 
state  ia  not  challenged,  but  ite  administra- 
tion is  complained  of.  As  said  by  their 
counsel: 
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"We  do  not  contend  that  the  colored  men 
are  discriminated  against  by  any  law  of 
this  stete  in  the  selection  of  names  for  jury 
duty,  nor  do  we  contend  that  a  negro  be- 
ing tried  for  a  criminal  offense  is  entitled 
to  a  jury  composed  wholly  or  in  part  6f 
members  of  his  race;  but  do  claim  that 
when  a  negro  is  tried  for  a  criminal  of- 
fense, he  ia  entitled  to  a  jury  selected  with- 
out any  discrimination  against  his  race  on 
account  of  race,  color,  or  previous  condition 
of  servitude;  and  when  this  is  not  the  case, 
he  is  denied  the  equal  protection  of  the  laws 
as  guaranteed  by  the  14th  Amendment  to 
the  Constitution  of  the  United  Stetes." 

Such  an  actual  discrimination  is  as  po- 
tential in  creating^  a  denial  of  equality  of 
righte  as  a  discrimination  made  by  law. 
But  such  an  actual  discrimination  is  not 
presumed.  It  must  be  proved  or  admitted. 
The  record  discloses  these  facte:  On  De- 
cember 3,  1900,  a  grand  juiy  was  impaneled, 
and  on  December  5  returned  an  indictment 
charging  the  defendanto  with  the  crime  of 
murder.  On  December  5  they  filed  a  mo- 
tion to  quash  the  venire  and  the  panels  of 
the  grand  and  petit  jurors.  In  the  motion 
it  was  stated  that  there  was  in  the  county 
as  many  colored  citizens  of  sound  judg- 
ment, approved  integrity,  fair  character, 
and  fully  qualified  for  jury  duty,  as  white, 
and  steted  as  grounds  for  the  motion  that 
"the  county  commissioners,  in  selecting  the 
listd  of  names  for  jury  duty  for  and  durins 
the  present  year,  discriminated  against  afl 
colored  men  of  African  descent,  on  account 
of  their  race,  color,  and  previous  condition 
of  servitude,  and  from  said  liste  were 
drawn  the  grand  jury  which  found  the 
indictment  against  these  defendanto  and 
the  petit  jury  which  is  to  try  them."  And 
that  "for  many  yean  *all  colored  men  of  Af-[621) 
rican  descent  have  been  discriminated 
against,  and  none  have  been  selected  or 
drawn  or  summoned  as  grand  or  petit  jurors 
in  this  or  in  any  of  the  courte  of  this  coun- 
ty, although  there  are  more  than  one  thou- 
sand four  hundred  colored  men  in  said 
county,  a  large  number  of  whom  are  tax- 
payers, and  of  approved  integrity,  fair 
character,  sound  judgment,  and  intelli- 
gence, well  known  to  the  county  commis- 
sioners to  be  such;  and  this  discrimination 
is  based  entirely  on  race,  color,  and  pre- 
vious condition  of  servitude." 

On  December  6  the  stete's  attorney  moved 
the  court  to  strike  out  the  defendanto'  mo- 
tion, on  the  grounds  that  it  was  imperti- 
nent, submitted  nothing  for  the  courrs  de- 
termination or  consideration,  was  not  such 
a  motion  as  the  court  could  consider,  and 
set  up  no  stote  of  facto  which,  if  true,  would 
justify  the  quashing  of  the  venire.  On  the 
same  day  this  nootion  of  the  stote's  attor- 
ney was  sustoined,  and  the  motion  of  the 
defendanto  to  qua^  was  stricken  out.  On 
the  same  day  they  filed  a  motion  to  quash 
the  indictment  on  substontially  the  same 
grounds.  This  motion  was  overruled.  Spe- 
cial venires  were  issued  before  the  trial  jury 
was  finally  impaneled,  and  as  one  by  one 
these  venires  were  returned  the  defendants 
challenged    the    array    of  jurors    on    the 
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f^ound  that  the  sheriff,  in  the  selection  of 
jurors,  knowingly  discriminated  against  all 
^M>lored  men,  and  refused  and  failed  to  se- 
lect any  to  serve  on  the  jury,  although 
icnowinff  that  there  were  more  than  five 
hundred  colored  men  in  the  county  fully 
qualified  to  serve.  No  evidence  was  re- 
ceived or  offered  in  support  of  anjr  of  these 
several  motions  except  an  affidavit  of  the 
defendants  attached  to' the  motion  to  quash 
the  indictment,  stating  that  the  facts  %t 
up  in  the  motion  were  true  "to  their  best 
knowledge,  information,  and  belief." 

In  respect  to  all  these  motions,  except  the 
one  to  quash  the  venire  and  panels  of  the 
grand  and  petit  jurors,  it  is  sufficient  to  re- 
fer to  Smith  V.  Mi88%98ippi,  162  U.  S.  592, 
600,  40  L.  ed.  1082,  1085,  16  Sup.  Ct.  Rep. 
900;  Carter  v.  Texas,  177  U.  S.  442,  44  L. 
cd.  830,  20  Sup.  Ct.  Reo.  687.  In  the  first 
case  the  motion  to  quash  was  supported  by 
an  affidavit  similar  to  the  one  here  present- 
ed, and  it  was  held  no  evidence  of  the  facts 
BtntfHl,  and  that  therefore  the  denial  of  the 
motion  ^^'as  not  erroneous.  In  the  second  case 
the  bill  of  exceptions  showed  that  the  de- 
(622] fondant  asked  *leave  to  introduce  witnesses, 
nnd  offered  to  introduce  witnesses,  to  prove 
the  allegations  in  his  motion,  but  that  the 
court  refused  to  hear  any  evidence  in  sup- 
poi-t  of  the  motion,  but  overruled  it  without 
investigating  into  the  truth  or  falsity  of  the 
allegations  therein;  and  this  was  adjudged 
error. 

We  pass,  therefore,  to  a  consideration  of 
the  rulinp;  on  the  first  motion.  No  evidence 
was  received  or  offered  in  its  support,  but 
the  motion  itself  was  stricken  out,  and  it  is 
<^ntended  that  the  motion  to  strike  out  was 
equivalent  to  a  demurrer  which  admitted 
the  truth  of  the  allegations  challenged 
thereby,  and  in  support  thereof  Neal  v. 
Delaware,  103  U.  S.  370,  26  L.  ed.  567,  and 
UitoheU  V.  Clark,  110  U.  S.  633,  28  L.  ed. 
279,  4  Sup.  Ct.  Rep.  170, 312,  are  cited.  But 
in  the  former  case  the  court  held  that  an 
Agreement  by  the  attorney  general,  appear- 
ing for  the  state,  was  to  be  regarded  as  an 
admission  of  the  truth  of  the  facts  stated  in 
the  motion  and  therefore  waived  the  neces- 
sity for  further  evidence;  and  in  the  second 
<:ase  there  was  only  a  distinct  ruling  upon  a 
demurrer  to  a  plea. 

In  reference  to  the  action  of  the  trial 
H^ourt  in  this  matter  the  supreme  court  of 
the  state  said: 

"The  first  motion  filed  by  defendants  was 
to  quash  the  venire  drawn  for  the  term,  and 
the  panels  of  grand  and  petit  jurors.  The 
venire  drawn  for  the  term  at  that  time  con- 
sisted only  of  the  grand  and  petit  jurors 
then  in  attendance.  In  so  far  as  the  panel 
oi  petit  jurors  was  concerned,  the  defend- 
ants had  no  right  to  move  to  quash  that. 
It  was  summoned  for  the  first  week  of  the 
term  only,  and  had  and  could  have  no  con- 
nection whatever  with  defendants'  case,  be- 
-cause  their  case  was  not  to  be  tried  until  a 
subsequent  week,  when  another  and  differ- 
•ent  panel  of  petit  jurors  would  be  in  attend- 
ance. The  petit  jury  objected  to  had  not 
1)een  called  to  try  defendants'  case  and 
would  not  be,  as  their  term  of  service 
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would,  under  the  law,  expire  long  before  de- 
fendants' case  would  be  called  for  trial. 
The  defendants  had  no  right  to  challenge 
the  array  of  petit  jurors  until  their  case 
was  called  for  trial,  and  it  was  proposed  to 
impanel  upon  the  jury  to  try  them  some 
member  of  the  objectionable  panel. 

"As  to  the  ffrand  jury,  the  defendants  had 
no  right  at  that  time  to  mqve  to  auash  the 
panel.  If  defendants  could  properly  *move[5281 
to  quash  the  panel  or  challenge  the  arra> 
of  grand  jurors  for  the  reasons  stated  in 
this  motion,  it  could  only  be  done  before 
the  grand  jury  was  impaneled,  or  at  least 
before  the  indictment  was  found.  Whether 
it  could  be  done  in  that  way,  we  do  not  now 
decide.  We  are  clear,  however,  that  a  mo- 
tion to  quash  the  panel  of  grand  jurors  by 
one'  who  nas  been  indicted  by  such  jurors  is 
not  proper  practice.  Oladden  v.  State,  13 
Fla.  623.  As  we  shall  show  further  on,  a 
plea  in  abatement  of  the  indictment  is  the 
proper  remedy.  We  regard  the  ruling  sus- 
taining the  motion  to  strike,  as  equivalent 
to  holcUng  that  the  motion  to  quash  was  not 
the  proper  method  of  raising  the  question 
sought  to  be  raised;  and  while  we  do  not 
approve  of  the  practice  of  moving  to  strike 
a  motion,  we  do  not  see  that  the  defendants 
have  been  injured  by  the  form  of  the  ruling 
complained  of. 
*.*..  ... 

'^e  are  of  opinion  that  the  proper  meth- 
od of  presenting  the  question  sought  to  be 
presented  by  this  motion  is  by  plea  in  abate- 
ment of  the  indictment,  and  not  by  motion 
to  quash,  and  that  the  rulinc  upon  the  mo- 
tion caa  be  sustained  upon  that  ground.  It 
has  for  many  years  been  the  practice  in  this 
state,  sanctioned  by  repeated  rulings  of  this 
court,  that  all  objections  to  the  competency 
of,  and  to  irregularities  in  selecting,  draw* 
ing,  and  impaneling  grand  jurors,  not  ap- 
pearing of  record,  must  be  taken  advantage 
of  by  plea  in  abatement  of  the  indictment, 
and  not  by  motion  to  quash  it.  Woodicard 
V.  Btate,  33  Fla.  508,  15  So.  252;  Kitrol  v. 
State,  9  Fla.  9;  Gladden  v.  State,  13  Fla. 
623;  Tervin  v.  State,  37  Fla.  396,  20  So. 
551.     See  also  State  v.  Foster,  9  Tex.  65." 

The  authorities  cited  in  this  opinion  sus- 
tain the  propositions  laid  down.  In  Kitrol 
v.  State,  9  Fla.  9,  13,  it  was  said: 

"We  are,  therefore,  of  the  opinion  that 
the  incompetency  of  the  grand  jurors,  by 
whom  indictment  is  preferred,  may  m 
pleaded  by  the  defendant  in  abatement." 

In  Oladden  v.  State,  13  Fla.  623,  630,  the 
court  uses  this  language: 

"In  Massachusetts,  New  York,  and  other 
states,  it  has  been  held  that  objections  to 
the  legality  of  the  returns  of  grand  *  jurors  [624] 
cannot  affect  an  indictment  found  by  them 
after  it  has  been  received  by  the  court  and 
filed;  that  such  objection  must  be  inter- 
posed before  indictment  foimd,  and  even  be- 
fore the  grand  jury  is  sworn.  But  it  seems 
to  be  now  settled  Uiat  such  objection  may  be 
made  by  plea  in  abatement  to  the  indict- 
ment at  any  time  before  pleading  in  bar. 
This  is  substantially  the  rule  announced  by 
the  supreme  court  of  this  state  in  Kitrol  v, 
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I  £taU,  9  Fla.  9.  The  opinion  of  the  su- 
preme court  of  Mississippi  in  McQuillen  v. 
State,  8  Smedes  A  M.  587,  delivered  by 
,  Chief  Justice  Sharkey,  announces  what  we 
consider  the  true  and  correct  practice  in 
such  a  case.  Such  matters  are  reached  by 
plea  in  abatement  only  (though  in  some 
states  a  challenge  to  the  array  is  treated, 
ve  do  not  say  properly  so,  as  a  substitute 
for  a  plea  in  abatement),  and  matters  in 
abatement  in  criminal  as  well  as  in  civil 
«ase8  must  be  pleaded  before  pleading  in 
bar.** 

In  Burroughs  v.  State,  17  Fla.  643,  661, 
where  the  validity  of  the  composition  of  the 
JQiy  was  sought  to  be  challenged  on  a  mo- 
tion in  arrest  of  judgment,  the  court  said: 

'^ Aside  from  the  fact  that  there  is  no  such 
till  of  exceptions  as  is  required  to  present 
any  Question  of  that  character  to  this  court, 
if  it  had  been  properly  raised,  we  axe  of  the 
epinion  that  all  objections  to  the  legality 
of  grand  jurors  must  be  made  by  plea  in 
abatement  to  the  indictment  before  pleading 
in  bar.  Such  is  the  rule  as  announced  by 
thb  court  in  Gladden  v.  Btate,  13  Fla.  623." 

The  force  of  this  decision  is  not  weakened 
by  what  was  said  by  the  same  court  in 
Potidamcr  v.  State,  17  Fla.  895,  897: 

'"The  rule  is  that  such  objections  must  be 
taken  by  motion  or  plea  in  abatement  before 
pleading  to  the  indictment.  It  is  not  prop- 
er groiuid  of  a  motion  for  a  new  trial;" 
for  Gladden  ▼.  State  and  Burroughs  v.  State 
are  both  cited  as  authority.  What  kind  of 
a  motion  the  Chief  Jifstice  had  in  mind 
when  be  spoke  of  "motion  or  plea  in  abate- 
ment" is  not  disclosed.  At  any  rate,  such 
a  general  statement  cannot  be  considered  as 
overruling  prior  decisions. 
[tt5]  *In  Tervin  v.  State,  37  Fla.  396,  20  So. 
551,  the  ruling  of  the  court  was  expressed 
in  these  words  (p.  403,  So.,  p.  553) :  • 

"On  the  25th  of  October,  1895,  the  defend- 
ant moved  to  quash  the  indictment  and  for 
his  discharge  upon  the  ground  that  'there 
is  nothing  upon  the  records  of  this  court  to 
bbow  that  the  grand  jurors  who  found  the 
indictment  were  drawn  in  accordance  with 
chapter  1015  of  the  acts  of  the  legislature 
«f  A.  D.  1891.*  This  motion  was  overruled, 
and  such  ruling  constitutes  the  fourth  as- 
ai^ment  of  error.  There  is  xio  merit  in 
this  assignment.  If  there  was  any  such  ir- 
regularity in  the  drawing  or  impaneling  of 
the  grand  jury  that  found  the  indictment  aa 
would  render  such  indictment  void  or  il- 
lejrat,  the  proper  way  to  make  it  appear  was 
by  plea  in  abatement,  instead  of  by  motion 
to  quash." 

Kdther  is  there  anything  in  the  cases  re- 
ferred to  by  counsel  for  plaintiff  in  error 
against  this  ruling.  So  we  have  not  merely 
llie  declaration  of  the  court  in  this  particu- 
lar case  as  to  the  practice  to  be  observed, 
but  a  declaration  supported  by  many  prior 
decisions.  Obviously,  it  is  the  settled  rule 
in  the  state. 

These  are  all  the  matters  called  to  our  at- 
tention by  counsel,  and  in  them  appearing 
no  error,    the   jttdgment   of   the   Supreme  \ 
Coiirt  of  Florida  ia  affirmed. 
1SSV.1L 


Mr  Justice  Hmrlan  did  not  hear  the  ar- 
gument or  take  part  in  the  decision  of  this 


case. 


•NORTHERN  PACIFIC  RAILWAY  C0M-[6«61 

PANY,  Appt,, 

V. 

JOHN  A.  SODERBERG. 

(See  8.  C  Reporter's  ed.  526-537.) 

Appealr^from  circuit  court  of  appeals — ^/l- 
nality  of  decision — jurisdiction  of  circuit 
oourt — case  arising  under  the  laws  of  the 
United  States — railway  land  grant — what 
are  mineral  lands. 

1.  The  judgment  of  the  circuit  court  of  appeals 
Is  not  flnal  under  the  circuit  court  of  ap- 
peals act  of  ISOl,  I  6  (20  Stat,  at  L.  828, 
chap.  617,  U.  8.  Comp.  Stat.  1901.  p.  541)). 
unless  the  original  jurisdiction  of  the  rlrrult 
oourt  was  dependent  ''entirely"  upon  diverse 
citizenship. 

2.  A  suit  OTer  the  ownership  of  real  property, 
in  which  plaintiff's  title  rests  upon  n  proper 
Interpretation  of  the  exception  of  niinernl 
lands  in  the  Northern  Pacific  Railroad  land 
grant  act  of  July  2.  1864  (13  Stnt.  at  L.  3G5, 
chap.  217),  Is  one  arising  under  the  Inws  of 
the  United  States,  of  which  a  circuit  court 
has  Jurisdiction  wholly  Independent  of  cltl- 
senahlp. 

3.  Lands  yalnable  solely  or  chiefly  for  granite 
quarries  are  "mineral  lands"'  wit  bin  the 
meaning  of  the  exception  of  such  lands.  In 
the  act  of  July  2,  1S(S4  (13  Stat,  at  L.  305, 
chap.  217),  from  the  grant  made  therein  to 
the  Northern  Pacific  Railroad  Company. 

[No.  61.] 

Argued  October  SI,  1902,  Ordered  for  re- 
argument  Novemher  17,  1902.  Leave  to 
United  States  to  intervene  December  8, 
1902,  Reargued  December  12,  1902,  De- 
cided February  2S,  1903, 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit 
to  review  a  decree  which  affirmed  a  decree  of 
the  Circuit  Court  for  the  District  of  Wash- 
ington, dismissing  a  bill  to  enjoin  the  re- 
moval or  disposal  of  granite  from  land  held 
under  a  mineral  location,  and  quieting  the 
title  of  defendant  to  such  land.  Affirmed, 
ISee  same  case  below,  43  C.  0.  A.  620,  IM 
Fed.  425. 


Statement  by  Mr.  Justice  Browns 
This  was  a  bill  filed  by  the  railway  com- 
pany in  the  circuit  court  for  the  district  of 
Washington  to  enjoin  the  defendant  Soder- 
berg  from  taking,  removing,  or  disposing  of 

NoTB. — As  to  Federal  question  as  conferring 
jurisdiction  on  United  States  courts — see  notes 
to  Montana  Ore-Purchasing  Co.  v.  Boston  & 
M.  Consol.  Copper  &  S,  Mln.  Co.  85  C  C.  A. 
7 ;  Bailey  v.  Mofher,  11  C.  C.  A.  308 ;  and  Re 
Buchanan,  89  L.  ed.  U.  S.  884. 

As  to  Umd  grants  to  railroads — see  note  to 
Kansas  P.  R.  0>.  v.  Atchison,  T.  A  S.  F.  R. 
Co.  28  L.  ed.  U.  S.  704. 
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granite  from  a  quarter  section  of  land  of 
which  he  had  taken  possession  under  a  min- 
eral location,  and  for  an  account  of  the 
granite  quarried  or  removed. 

The  bfll  allefi^ed  the  incorporation  of  the 
Northern  Pacific  Railroad  Company  under 
an  act  of  Congress  of  July  2,  1864  ( 13  Stat 
at  L.  365,  chap.  217),  with  power  to  con- 
struct a  railroad  from  Lake  Superior  to 
Puget  sound,  with  a  branch  line  via  Colum- 
bia river  to  Portland;  the  grant  of  every 
alternate  odd-numbered  section  of  public 
[627  J  land*  ^not  mineral,  to  the  amount  of  twenty 
alternate  sections  per  mile,  on  each  side  of 
the  line  when  passing  throiigh  the  terri- 
tories; acceptance  of  the  act  by  the  railroad 
company;  a  joint  resolution  of  Congress 
approved  May  31,  1870,  authorizing  the 
company  to  issue  bonds  for  the  construction 
of  the  road,  with  a  privilege  to  the  company 
of  building  its  main  road  by  the  valley  of 
the  Columbia  river,  with  a  branch  across 
the  Cascade  mountains  to  Puget  sound;  the 
definite  location  on  March  26,  1884,  of  the 
Cascade  branch  of  the  road;  the  completion 
and  acceptance  of  the  road  coterminus  with 
its  public  lands;  the  conveyance  on  August 
3,  1896,  of  all  its  property  to  the  Northern 
Pacific  Railway  Company,  which  has  since 
continuously  operated  such  road. 

The  bill  further  alleged  that  the  quarter 
section  in  dispute  was  rough,  mountainous 
land,  the  principal  value  of  which  consisted 
in  the  existence  of  a  ledge  of  granite  of  good 
merchantable  quality,  and  valuable  for 
building  stone;  that  tJie  defendant  in  1898 
entered  upon  this  quarter  section  and  be- 
gan to  quarry,  remove,  and  dispose  of  such 
fTfkmte  under  a  mineral  location  of  the  land 
in  question,  contending  that  such  land  is 
excepted  from  the  general  land  grant,  and 
that  the  question  whether  this  land  is  min- 
eral or  nonmineral  has  not  yet  been  deter- 
mined by  the  department.  Wherefore  an 
injunction  was  prayed. 

The  answer  raised  no  issue  of  fact,  but 
averred  that  the  lands  were  mineral  in  char- 
acter and  as  such  excepted  from  the  grant, 
and  that  defendant  having  complied  with 
the  rules  and  regulations  of  the  Land  De- 
partment and  made  the  proper  proof,  it  was 
.  assumed  and  decided  that  the  defendant 
was  entitled  to  a  patent.  That  he  paid  the 
proper  fees  to  the  receiver,  who  forwarded 
the  proofs  and  records  to  the  Land  Depart- 
ment with  a  recommendation  that  a  pateat 
issue.  The  patent,  however,  does  not  seem 
to  have  been  actually  issued  until  after  the 
beginning  of  this  suit. 

The  court  heard  the  case  upon  a  stipula- 
tion of  facts,  and  entered  a  decree  dismiss- 
ing the  bill,  and  quieting  the  title  of  the 
defendant  to  the  lands  in  question.  99  Fed. 
506.  On  appeal  to  the  circuit  court  of  ap- 
peals this  decree  was  affirmed.  43  C.  C.  A. 
620,  104  Fed.  425. 

Mr.  C  W.  Bum  argued  the  cause,  and, 
with  Mr.  James  B.  Kerr,  filed  a  brief  for 
appellant : 

l^e  use  of  the  term  "mines,"  In  the  pre- 
emption law,  was  interpreted  by  the  Inte- 
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rior  Department    as    not    excluding  stooa 
lands  from  acquisition  under  that  law. 

Jacob* 8  Case,  7  Copp's  Landowner,  83; 
Conlin  v.  KeUy,  12  I^md  Dec.  1. 

This  court  has  treated  the  exception  of 
mines,  in  the  pre-emption  law»  and  mineral 
lands  from  grants  both  to  states  and  to 
railroads,  as  synonymous. 

Davis  V.  Weihhold,  139  U.  S.  507,  35  L. 
ed.  238,  11  Sup.  Ot.  Rep.  628. 

The  general  rule  of  the  Land  Department 
is  against  granite,  or  any  othQ'*  ordinary 
building  stone,  being  capable  of  acquit taon 
under  the  mineral  laws.  Moreover,  it  ia 
clear  that  lands  containing  building  st<Kie 
could  be  acquired  under  the  preemption 
laws,  which,  as  we  have  shown,  excepted 
"mines." 

Re  Hopper,  1  Land  Dee.  561;  Re  Dobhe^ 
Placer  Mine,  1  Land  Dec  568;  Re  Dunluce 
Placer  Mine,  6  I^md  Dec  761;  Conlin  v. 
Kellu,  12  Land  Dec  1;  Clark  v.  Brvin,  16- 
Land  Dec,  122;  Hoyden  v,  Jamison,  16^ 
Land  Dec.  637;  Oary  v,  Todd,  18  Land  Dec 
58;  Jordan  v.  Idaho  Aluminum  Min,  Jt 
Mfg.  Co.  20  Land  Dec.  500. 

Land  simply  valuable  for  its  deposit  ot 
limestone  is  not  mineral. 

JacoVs  Case,  7  Copp's  Landowner,  83. 

Phosphate  rode  is  not  mineral. 

Tucker  v.  Florida  R.  d  Nav,  Co.  19  Land 
Dec  414. 

Land  producing  petroleum  is  not  mineraL 

Re  Union  Oil  Co.  23  Land  Dec.  222. 

Magnesia  is  not  cpnsidered  a  mineral. 

Gibson  v.  Tyson,  5  Waitts,  34. 

Petroleum  is  not  embraced  in  the  excep* 
tion  of  "all  minerals." 

Dunham  v.  Kirkpatriok,  101  Pa.  36,  47 
Am.  Rep.  696. 

Mineral  land  must  contain  metals  in. 
quantities  sufficient  to  render  it  available 
and  valuable  for  mining  purposes. 

Alford  V.  Bamum,  46  CaL  482;  MerriW 
V.  Diwon,  15  Nev.  407. 

A  mining  claim  is  a  parcel  of  land  con- 
taining precious  metal  in  its  soil  or  rock. 

8t.  Louis  Smelting  d  Ref.  Co.  v.  Kemp,. 
104  U.  S.  649,  26  L.  ed.  875;  McKeon  r. 
Bisbee,  9  Cal.  137,  70  Am.  JDec  642. 

No  valid  location  of  a  mining  claim  caoi 
be  made  imtil  a  vein  or  deposit  of  gold, 
silver,  or  metalliferous  ore  or  rock  in  plajee 
has  been  discovered. 

Overman  Silver  Min,  Co.  ▼.  Corcoran,  15- 
Nev.  147. 

Minerals  mean,  ordinarily,  metalHc  fit* 
sile  bodies. 

Listowell  ▼.  Oibbings,  9  Lr.  0.  L.  Rep» 
223. 

A  lead  cannot  exist  without  valuable  ore» 

Stevens  v.  Oill,  1  Morrison,  Min.  Rep.  579. 

A  lode  Is  "metal-bearing  rode." 

Eureka  Consol.  Min.  Co.  v.  Richmond  Con^ 
sol.  Min.  Co.  4  Sawy.  302,  Fed.  Cas.  No.  4,- 
548. 

"Metal  zone"  is  equivaJent  to  "mineral 
zone." 

Mount  Dia:blo  Mill  d  Min.  Co.  r.  Calli- 
son,  5  Sawy.  439,  Fed.  Cas.  No.  9,886.  See 
also  Reynolds  v.  Iron  Silver  Min.  Co.  116 
U.  S.  695,  29  L.  ed.  777,  6  Sup.  Ot  Rep.  601 ; 
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Riehmond  Jfin.  Oo,  r.  Eureka  Min.  do,  103 
XJ.  S.  830,  26  L.  ed.  657 ;  Jupiter  Min.  Oo.  ▼. 
Bodie  OonaoU  Min.  Oo.  7  Sawy.  06,  11  Fed. 
666. 

This  court  reeognizeB  the  distinction  be- 
tween mines  and  quarrieB,  and  between  de- 
posits of  precious  metals  and  deposits  of 
flubstanoes  which  fall  within  tlie  strict 
edeortific  definition  of  "mineral/' 

Harden  ▼.  Northern  P.  R.  Oo.  154  U.  S. 
^8,  38  L.  ed.  002,  14  Sup.  Ct  Rep.  1030. 

If  the  plaintiff's  title  arises  directly  from 
ma  act  of  Congress,  and  if  the  question  in- 
volyed  depends  on  the  construction  of  the 
act,  the  case  is  one  arising  under  the  laws 
<a  the  United  States. 

Oooke  Y.  Avery,  147  U.  S.  375,  37  L.  ed. 
200,  13  Sup.  Ot.  Rep.  340;  Spokane  Folia  d 
a.  R.  Oo.  V.  Ziegler,  167  U.  S.  65,  42  L.  ed. 
70,  17  Sup.  Ct.  Rep.  728.  See  also  Doolan 
v.  Oarr,  125  U.  S.  618,  31  L.  ed.  844,  8  Sup. 
Ot  Rep.  1228. 

The  followinff  cases,  decided  at  the  last 
term,  support  &e  jurisdiction  of  this  court 
in  this  case: 

Sweringen  v.  8t.  Louie,  185  U.  S.  38,  46 
L.  ed.  705,  22  Sup.  Ct  Rep.  560;  Huguley 
Mfg.  Oo.  v.  Qaleton  Ootton  Mills,  184  U.  S. 
200,  46  L.  ed.  546,  22  Sup.  Ct.  Rep.  452; 
Patton  V.  Brady,  184  U.  S.  608,  46  L.  ed. 
713,  22  Sup.  Ct  Rep.  403;  Howard  v.  United 
States,  184  U.  S.  676,  46  L.  ed.  754,  22  Sup. 
Ct.  Rep.  543. 

Mr,  J.  T.  Ronald  argued  the  cause  and 
iiled  a  brief  for  appellee: 

The  mining  laws  are  to  be  read  in  the 
light  of  matters  of  public  history  relating 
to  the  mineral  lands  of  the  United  States. 

Jenniaon  y.  Kirk,  08  U.  S.  453,  25  L.  ed. 
^0. 

Where  the  statute  operates  as  a  grant  of 
public  property  to  an  individual,  that  con- 
etruction  should  be  adopted  which  will  sup- 
port the  claim  of  the  government,  rather 
than  that  of  the  individual. 

Re  Alabama  d  0.  R.  Oo.  3  Land  Dec.  243; 
Charles  River  Bridge  v.  Warren  Bridge,  11 
Pet.  420,  0  L.  ed.  773;  Dubuque  d  P.  R,  Oo. 
T.  Litchfield,  23  How.  66,  16  L.  ed.  500;  Rice 
v.  Minnesota  d  N.  W.  R.  Oo.  1  Bl^ck,  360, 
17  L.  ed.  147;  Leavenworth,  L,  d  O.  R.  Oo. 
T.  United  States,  02  U.  S.  733,  23  L.  ed.  634; 
Blidell  V.  Orandjean,  111  U.  S.  412,  28  L. 
^.  321,  4  Sup.  Ct  R^.  475;  Barden  v. 
Northern  P.  R.  Oo.  154  U.  S.  288,  38  L.  ed. 
002,  14  Sup.  Ct  Rep.  1030. 

In  case  of  a  doubtful  or  amlHguous  law, 
the  contemporaneous  construction  of  the 
jrtatute  by  the  executive  officers  whose  duty 
it  is  to  construe  it,  or  those  who  have  been 
ealled  upon  to  cany  it  into  effect,  is  enti- 
tled to  great  respect,  and  should  ordinarily 
eontrol  the  construction  of  the  statute  by 
-the  courts. 

United  States  v.  Jfoore,  06  U.  S.  760,  24 
L.  ed.  588;  United  States  r.  Burlington  d 
M.  River  R.  Oo.  08  U.  S.  336,  25  L.  ed.  108 ; 
United  States  v.  Oraham,  110  U.  S.  210,  28 
L.  ed.  126,  3  Sup.  Ct  R^  582;  Brovm  v. 
United  States,  113  U.  S.  568,  28  L.  ed.  1070, 
5  Sup.  Ct.  Rep.  648;  The  Laura,  114  U.  S. 
413,  sub  nom.  Pollock  t.  Bridgeport  S.  B. 
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Oo.  20  L.  ed.  147,  5  Sup.  Ct  Rep.  881;  Unit- 
ed States  V.  Philbrick,  120  U.  S.  52,  30  L. 
ed.  550,  7  Sup.  Ct  Rep.  413;  Robertson  v. 
Downing,  127  U.  S.  613,  32  L.  ed.  271,  8 
Sup.  Ot.  Rep.  1328;  Hastings  d  D.  R,  Oo.  T. 
Whitney,  132  U.  S.  365,  33  L.  ed.  367,  10 
Sup.  Ct.  Rep.  112;  Heath  v.  Wallace,  138 
U.  S.  578,  34  L.  ed.  1066,  11  Sup.  Ct.  Rep. 
380;  Pennoyer  v.  McConnaughy,  140  U.  S. 
23,  35  L.  ed.  370,  11  Sup.  Ot  Rep.  600; 
Barden  v.  Northern  P.  R.  Oo.  154  U.  S.  288, 
38  L.  ed.  092,  14  Sup.  Ot.  Rep.  1030. 

The  word  ''mineral,"  when  used  in  an  act 
of  Congress,  must  be  understood  in  its  wid- 
est signification,  unless  there  be  something 
in  the  context  or  nature  of  the  case  to  con- 
trol its  meaning;  and  when  the  words 
"mines"  and  ''minerals"  are  both  used  in 
the  same  statute,  tbe  word  "mineral"  is  not 
on  that  account  to  suffer  limitation  of  its 
meaning. 

Lindl^,  Mines,  S8  00,  01. 

Lands  valuable  only  for  graniie  or  build- 
ing stone  of  a  good  commercial  quality  are 
"mineral  lands." 

Pacific  Ooast  Marble  Oo.  v.  Northern  P. 
R.  Oo,  25  Land  Dec.  237 ;  Bainbridge,  Mines, 
4th  ed.  p.  1;  Stewart,  Mines,  p.  0;  Sweet, 
Law  Diet.;  Rosse  v.  Wainman,  14  Mees.  & 
W.  859;  Micklethw(Ut  v.  Winter,  6  Exch. 
644;  Midland  R.  Oo.  v.  Ohecktey,  L.  R.  4 
£q.  19;  Midland  R.  Oo.  v.  Haunchwood 
Brick  d  Tile  Oo.  L.  R.  20*  Ch.  Div.  552;  Hemt 
V.  Gill,  L.  R.  7  Ch.  699;  Atty.  Gen.  v.  Tom- 
line,  L.  R.  5  Ch.  Div.  750;  Atty.' Gen.  v. 
Welsh  Granite  Oo.  35  Week.  Rep.  617; 
Glasgow  v.  Farie,  L.  R.  13  App.  Cas.  657; 
Bell  V.  Wilson,  2  Drew,  ft  S.  395;  Jamieson 
V.  Nd'th  British  R.  Co.  6  Scot  L.  Rep.  188; 
Tucker  v.  Linger,  L.  R.  8  App.  Cas.  508; 
Cleveland  v.  Meyriok,  16  Week.  Rep.  104; 
Ruabon  Brick  d  Terra  Cotta  Co.  v.  Great 
Western  R.  Oo.  L.  R.  1  Ch.  427;  Errington 
V.  Metropolitan  Dist.  R.  Co.  L.  R.  19  Ch. 
Div.  559;  Atty,  Gen.  v.  Mylohreest,  L.  R. 
4  App.  Cas.  294;  lindley,  Mines,  Sfi  90,  98. 

The  Land  Department  of  the  government 
has  universally  held  stone  to  be  a  mineral. 

Hooper's  Case,  1  Land  Dec.  560;  Ben- 
neVs  Case,  3  Land  Dec.  116;  McGlenn  v. 
Wienbroeer,  15  Land  Dec.  370;  Van  Doren 
V.  Plested,  16  Land  Dec.  508 ;  GibsoWs  Case, 
21  Land  Dec.  320;  Pacific  Ooast  Marble  Oo. 
V.  Northern  P.  R.  Oo.  25  Land  Dec.  244. 

The  mere  reservation  of  lands,  with  no 
provision  for  disposal,  does  not  make  the 
reserved  lands  nonmineral. 

McFadden  v.  Mountain  View  Min.  d  Mill. 
Oo.  38  C.  C.  A.  354,  97  Fed.  679. 

Stone  lands  are  ''mineral  lands"  within 
the  exception  in  grants  to  railroads  and  to 
states. 

Re  Atlantic  d  P.  R.  Oo.  12  Lajid  Dec.  116; 
Mineral  Lands,  19  Land  Dec.  21;  Pacific 
Ooast  Marble  Oo.  v.  Northern  P.  R.  Co.  25 
Land  Dec  247;  AlldHtt  v.  Northern  P.  R. 
Co.  25  Land  Dec.  349;  Re  Florida  0,  d  P. 
R.  Oo,  26  Land  Dec.  600:  Riohter  v.  Utah, 
27  Land  Dec.  06;  Tulare  Oil  d  Min.  Oo,  v. 
Southern  P.  R.  Co.  20  Land  Dec.  260; 
Schrimpf  v.  Northern  P,  R.  Oo.  20  Land 
Dec.  327;  Beaudette  v.  Northern  P.  R.  Oo. 
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29  Land  Dec.  248;  Morrill  ▼.  Northern  P. 
R.  Co,  30  Land  Dec.  475. 

Though  a  particular  mineral  may  not  be 
mentioned  or  known  to  exist  at  the  time  of 
the  grant,  yet  if  it  is  fairly  included  in  the 
general  terms  used,  it  will  be  excluded. 

fiarringer  &  Adams,  Mines  &  Mining,  p. 
131. 

Chromate  of  iron  waa  included  in  the  res- 
ervatioo  of  the  grant  reserving  "all  min- 
erals." 

Oihaon  ▼.  Tyaon^  5  Watts,  35. 

Paintstooe  is  a  mineral. 

Harttcell  v.  Camman,  10  N.  J.  Eq.  128, 
64  Am.  Dec  448. 

Petroleum  oil  is  a  mineral. 

Funk  V.  Haldeman,  53  Pa.  229;  Qird  T. 
California  Oil  Co.  60  Fed.  531. 

Stone  is  included  in  the  word  "minerals" 
as  used  in  a  lease. 

Oriffin  v.  Fellovss,  81*  Pa.  114. 

Natural  gas  is  included  within  the*  mean- 
ing of  the  word  "mineral." 

Westmoreland  d  C.  Natural  Oas  Go.  ▼. 
DeWitt,  130  Pa.  235,  5  L.  R.  A.  731,  18  Atl. 
724:  State  ex  rel.  Corwin  y.  Indiana  d 
O.  Oil,  Oas,  d  Jftn.  Co.  120  Ind.  575,  6 
L.  R.  A.  579,  2  Inters.  Com.  Rep.  758,  22 
N.  K.  778 ;  Re  Buffalo  Natural  Qaa  Fuel  Co. 
73  Fed.  191. 

Granite  is  included  in  a  purchase  of  "min- 
erals and  ores." 

Armstrong  v.  Lake  Champlain  Oranite 
Co.  147  N.  Y.  495,  42  N.  E.  186. 

And  see  further,  as  to  what  are  mineral 
lands, — 

Lindley,  Mines,  §§  94,  95;  Ah  Tew  r. 
Choate,  24  Cal.  562;  Davis  v.  Wiehhold,  139 
U.  8.  507,  35  L.  ed.  238,  11  Sup.  Ct.  Rep, 
628;  Freezer  ▼.  Svoeeney,  8  Mont  508,  21 
Pac.  20. 

The  policy  of  Congress  was  to  exempt  all 
mineral  substances  from  railroad  grants. 

Broder  v.  Natoma  Water  d  Min.  Co.  101 
U.  S.  274,  25  L.  ed.  790;  Barringer  &  Adams, 
Mines  &  Mining,  p.  194;  Morton  v.  Nebras- 
ka, 21  Wall.  660,  22  L.  ed.  639;  Barden  y. 
Northern  P.  R.  Co.  154  U.  S.  317,  38  L.  ed. 
998,  14  Sup.  Ct.  Rep.  1030. 

Independent  of  the  question  whether 
stone  was  understood  to  be  a  mineral  at 
the  time  of  the  passage  of  the  act.  Congress 
has  so  extended  the  mining  laws  as  to  make 
minerals  include  stone,  and  has  otherwise 
reserved  and  appropriated  stone  lands,  and 
eonsequently,  at  the  date  when  the  railroad 
became  entitled  to  select  these  lands,  tliey 
were  otherwise  reserved  and  appropriated, 
and  were  not  free  from  other  claims  or 
rights,  but  were  mineral  lands  within  the 
meaning  of  the  laws  at  that  date,  and  sub- 
ject to  other  claims  or  rights.  There  can 
be  no  doubt  of  the  power  of  Congress  to 
do  this,  and  especially  when  the  grant  was 
made  subject  to  the  reserved  power  of  Con- 
gress to  add  to,  alter,  or  amend  the  act. 

Menotti  v.  Dilloft,  167  U.  S.  703,  42  L. 
ed.  333,  17  Sup.  Ct.  Rep.  945;  Northern  P. 
R.  Co.  v.  Sanders,  166  U.  S.  620,  41  L.  ed. 
1139,  17  Sup.  CL  Rep.  671;  Lindley,  Mines, 
I  158. 
578 


The  Land  Department  has  been  adhering- 
to  this  same  doctrina 

Re  Northern  P.  R.  Co.  20  Land  Dec.  332, 
26  Land  Dec.  422. 

A  reservation  for  any  purpose,  within  the 
limits  of  the  withdrawal,  made  prior  to- 
the  definite  location  of  the  line  of  the  rail- 
road and  existing  at -such  time,  excepts  the- 
land  covered  thereby  from  the  openuion  of 
the  grant. 

Re  Northern  P.  R,  Co.  27  Land  Dec.  505; 
Northern  P.  R.  Co.  r.  Martin,  6  Land  Dec 
667. 

It  was  the  policy  of  the  government  f  rom- 
the  beginning  to  secure  to  itself  a  fair  pro- 
portion of  the  minerals,  and  the  control  of 
the  same. 

Ivanhoe  Min.  Co.  v.  Keystone  Consot. 
Min.  Co.  102  U.  S.  167,  26  L.  ed.  126. 

If  there  is  a  deposit  of  any  substance  be- 
longing to  the  mineral  kingdom,  and  the- 
land  is  more  valuable  for  Uiat  particular 
substance  than  for  agriculture,  tiien  it  ia 
mineral  land;  and  if  it  is  not  a  vein  of  quarts, 
or  other  rock  in  place,  then  it  is  a  placer. 

Lindley,  Mines,  }  419. 

This  court  in  Deffeback  v.  Havoke,  115  U» 
S.  392,  29.  L.  ed.  423,  6  Sup.  Ct  Rep.  95,. 
recognizes  the  criterion  to  be  the  value.  See- 
also  Davis  V.  Weihhold,  139  U.  S.  507,  3S 
L.  ed.  238,  11  Sup.  Ct.  Rep.  628.    • 

The  test  of  the  character  of  railroad  lands- 
is  the  same  as  applied  to  the  question  be- 
tween mineral  and  agricultural  claims,  viz.,. 
Are  they  more  valuable  for  mineral  than  for 
agricultural  purposes? 

Ivmnhbe  M^n.  Co.  v.  Keystone  Oonsol.  ifin. 
Co.  102  U.  S.  167,  26  L.  ed.  126;  Barringer 
ft  Adams,  Mines  ft  Mining,  533,  note  2; 
Barden  v.  Northern  P.  R.  Co.  154  U.  S.  288„ 
38  L.  ed.  992,  14  Sup.  Ot  Rep.  1030. 

The  burden  of  proof  is  upon  the  railroad 
company  to  show  the  agricultural  charac- 
ter of  land  that  is  returned  as  mineral  by 
the  Surveyor  General. 

Re  Central  P.  R.  Co.  13  Land  Dec.  603. 

The  question  whether  a  given  tract  of  lanA 
within  the  primary  or  place  limits  of  a  rail- 
road grant  is  mineral,  and  therefore  ex- 
cepted out  of  the  grant,  is  to  be  determined 
according  to  the  state  of  the  law  and  tli» 
facts  as  they  exist  at  the  time  the  railrohid 
company  applies  for  its  patent 

Mullan  V.  United  States,  118  U.  S.  271,  30 
L.  ed.  170,  6  Sup.  Ct.  Rep.  1041;  Lindley,. 
Mines,  SS  154,  159;  Northern  P.  R.  Co.  v. 
Sanders,  1  C.  C.  A.  192,  7  U.  S.  App.  47,  4» 
Fed.  134;  Northern  P.  R.  Co.  v.  Hinchman„ 

53  Fed.  526;  Barden  v.  Northern  P.  R.  Co. 
154  U.  S.  288,  330,  38  L.  ed.  992,  1002,  14r 
Sup.  Ct.  Rep.  1030;  Northern  P.  R.  Co.  v. 
Cannon,  4  C.  C.  A.  303,  7  U.  S.  App.  507,. 

54  Fed.  252. 

Land  in  reservation  at  the  date  of  definite 
location  is  excepted  from  the  terms  if  the 
grant. 

Atlantic  d  P.  R.  Co.  v.  McCahe,  4  Land 
Dec  94;  St.  Paul,  M.  d  M.  R.  Co.  v.  North- 
em  P.  R.  Co.  4  Land  Dec.  429;  Southern 
P.  R.  Co.  V.  Nimmo,  4  Land  Dec.  100;  San- 
som  V.  Southern  P.  R.  Co.  4  Land  TVc.  357 ; 

188  U.  8. 


1002. 


KotfTHKHN  P.  R.  Co.   V.   SODEBBEBO. 


Story  ▼.  Southern  P.  R,  Co.  4  Land  Dec 
397. 

If  this  land  waa  subject  to  entry  under  the 
mineral  laws  existing  at  the  date  of  definite 
location  of  the  road,  then  it  was  not  ''free 
from  other  claims  or  rights/*  and  it  did  not 
pass  to  the  road. 

Holmes  v.  Northern  P.  R.  Co,  5  Land  Dec. 
336 ;  Northern  P,  R.  Co,  v.  McLean,  5  Land 
Dec.  629;  Northern  P.  R.  Co,  ▼.  Burt,  3 
Land  Dec  490;  Northern  P.  R.  Co,  v.  Dud- 
den,  6  Land  Dec  6. 

Lands  reserved  by  the  President  after 
the  grant,  the  reservation  still  being  in  force 
at  (ute  of  definite  location,  are  not  "free 
from  other  claims,"  and  are  reserved,  and 
do  not  pass  to  the  road. 

He  Jackson,  L.  d  8.  R.  Co,  6  Land  Dec 
432. 

The  condition  of  the  land  at  the  date  of 
definite  location  determines  whether  it  will 
pass  under  the  grant. 

Cayce  v.  St,  Louis  d  I,  M,  R,  Co,  6  Land 
Dec.  356;  Neilson  v.  Northern  P.  R,  Co,  0 
Lund  Dec.  402;  Showell  y.  Central  P.  R,  Co, 
10  Land  Dec.  167;  Olney  v.  Hastings  d  D, 
R.  Co.  11  Land  Dec.  18d;  Re  Northern  P.  R. 
Co,  12  Land  Dec.  572. 

The  discovery  of  the  mineral  character  of 
land  at  any  time  prior  to  the  issuance  of 
patent  to  the  railroad  effectually  excludes 
such  land  from  the  railroad  grant. 

Central  P.  R,  Co,  v.  Valentine,  11  Land 
Dee.  238;  Atlantic  d  P,  R,  Co.  v,  Tieman, 
17  Land  Dec.  587;  Atlantic  d  P,  R,  Co.  ▼. 
Willard,  17  Land  Dec.  554;  Northern  P.  R. 
Co,  V.  Champion  COnsol,  Min.  Co,  14  Land 
Dec.  699;  Re  Northern  P,  R,  Co,  13  Land 
Dec.  691.     See  also  Lindley,  Mines,  S  162. 

When  the  original,  jurisdiction  of  the 
circuit  court  of  the  United  States  is  invoked 
upon  the  sole  ground  that  the  determination 
of  the  suit  depends  upon  some  question  of 
a  Federal  nature,  it  must  apx>ear  at  the 
outset,  from  the  declaration  of  the  bill  of 
the  party  suing,  that  the  suit  is  of  that 
character. 

Colorado  Cent,  Consol,  Min.  Co.  r,  Turclp, 
150  U.  S.  143,  37  L.  ed.  1032,  14  Sup.  Ct 
Rep.  35. 

In  order  to  maintain  that  the  decision  of 
the  circuit  court  of  appeals  was  not  final, 
It  m^st  appear  that  the  jurisdiction  of  the 
drcuit  court  was  not  dependent  entirely  up- 
on the  opposite  parties  being  citizens  of 
different  states. 

Borgmeyer  v.  Idler,  159  U.  S.  412,  40  L. 
od.  200,  16  Sup.  Ct.  Rep.  34. 

Under  this  doctrine  it  appears  from  the 
subpoena  and  bill  of  complaint  herein  ''that 
the  suit  was  one  of  which  cognizance  could 
be  properly  taken  on  the  ground  of  diverse 
citizenship,  and  it  did  not  appear  therefrom 
that  jurisdiction  rested  or  could  be  asserted 
on  any  other  ground." 
•  See  also  Press  Pub.  Co.  v.  Monroe,  164  U. 
6.  105,  41  L.  ed.  367,  17  Sup.  OL  Rep.  40. 

Mr,  R.  A.  Ballinser  argued  the  cause 
for  appellee  on  reargument. 

Assistwnt  Attorney  General  Van  DoTan- 
tor  argued  the  cause,  and,  with  Mr,  Arthur 
B.  Pugh,  filed  a  brief  for  the  United  States: 
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The  term  "mineral  lands"  and  terms  of 
like  import,  wherever  used  in  the  acts  of 
Congress  making  railroad  or  otiier  land  grants,, 
or  in  the  mining  laws,  either  as  words  of 
reservation  or  as  authorizing  the  disposal  of 
lands  thus  described^  have  the  same  mean- 
ing and  the  same  breadth  of  significa/tion. 

Davis  V.  Weihbold,  139  U.  S.  507,  35  L. 
ed.  238,  11  Sup.  Ct.  Rep.  628;  1  Lindley, 
Mines,  §|  86,  152,  pp.  92,  170. 

Coal  lands  are  '^mineral  lands"  within  the 
meaning  of  that  term  as  iised  in  statutes 
regulating  the  disposition  of  the  public  do- 
main. 

Mullan  v.^United  States,  118  U.  S.  271,  3a 
L.  ed.  170,  6  Sup.  Ct  Rep.  1041. 

Lands  valuable  for  minerals,  whether  of 
the  metallic  or  nonmetallic  class,  are  sub- 
ject to  location,  entry,  and  purchase  under 
the  provisions  of  the  mining  laws,  and  are 
also  Avithin  the  exception  of  "mineral  lands'* 
from  rail  re  \d  land  grants. 

Montague  v.  Dohbs,  9  Copp's '  Landowner,. 
165;  Hooper's  Case,  1  Land  Dec.  560;  Maa* 
well  V.  Brierly,  10  Copp's  Landowner,  50; 
1  Lindley,  Minee,  SS  96,  98,  137,  158,  162„ 
pp.  113,  116,  153,  183,  188,  189;  McGlenn  v. 
Wienhroeer,  15  Land  Dec.  370;  Van  Doren 
Y,  Plested,  16  Land  Dec.  508;  Hayden  v. 
Jamison,  16  Land  Dec.  537;  Shepherd  v. 
Bird,  17  Land  Dec.  82;  Gary  v.  Todd,  la 
Land  Dec.  58;  Gibson's  Case,  21  Land  Dec» 
327;  Union  OH  Co.'s  Case,  25  Land  Dec 
354 ;  Pacific  Coast  Marble  Co,  v.  Northern  P. 
R,  Co,  25  Land  Dec.  233;  AlldHtt  v.  North- 
ern P.  R,  Co.  25  Land  Dec.  349;  Re  Flor- 
ida C,  d  P,  R,  Co.  26  Land  Dec.  60;  Richter 
V.  Otah,  27  Land  Dec.  95;  McQuiddy  v.  Cal- 
ifornia, 29  Land  Dec.  181 ;  Tulare  Otl  d  Min. 
Co,  V.  Southern  P.  R:  Co.  29  Land  Dec.  269 ; 
Beaudette  v.  Northern  P.  R.  Co.  29  Land 
Dec.  248;  Schrimpf  v.  Northern  P.  R,  Co. 
29  Land  Doc.  327;  Morrill  v.  Northern  P. 
R,  Co.  30  Land  Dec.  475. 

The  construction  given  to  a  statute  by 
those  chai^ged  with  the  duty  of  executing  it 
is  always  entitled  to  the  most  respectful 
consideration,  and  ought  not  to  be  overruled 
without  cogent  reasons. 

United  States  y,  Moore,  95  U.  8.  760,  24 
L.  ed.  588;  Edxoards  v.  Darby,  12  Wheat. 
210,  6  L.  ed.  604;  United  States  y.  State 
Bank,  6  Pet.  29,  8  L.  ed.  308;  United  States 
V.  Macdaniel,  7  Pet.  1,  8  L.  ed.  587 ;  Broum 
Y,  United  States,  113  U.  S.  568,  28  L.  ed. 
1079,  5  Sup.  Ct.  Rep.  648;  Robertson  r. 
Downing,  127  U.  S.  607,  32  L.  ed.  269,  3 
Sup.  Ct.  Rep.  1328;  23  Am.  ft  Eng.  Enc 
Law,  p.  342.  See  also  United  States  r, 
Graham,  110  U.  S.  219,  28  L.  ed.  126,  3 
Sup.  Ct.  Rep.  582;  United  States  y,  Phil- 
brick,  120  U.  S.  52,  30  L.  ed.  559,  7  Sup.  Ct 
Rep.  413;  Barden  v.  Northern  P.  R,  Co.  154 
U.  S.  288,. 38  L.  ed.  992,  14  Sup.  Ot.  Rep. 
1030;  Pennoyer  v.  McConnaughy,  140  U.  S. 
1,  35  L.  ed.  363,  11  Sup.  Ct.  Rep.  699. 

The  legislative  branch  of  the  government 
is  presumed  to  be  cognizant  of  the  construc- 
tion given  to  a  statute  by  public  officers 
whose  duly  it  is  to  execute  it;  and  after 
long  continuance  of  such  construction   with- 
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out  legislafcive  dissent,  the  courts  will  adopt 
it 

Sutherland,  Stat.  Conatr.  §  309.  See  also 
Black,  Constr.  ft  Interpretation  of  Laws,  pp. 
215,  216;  Endlich,  Interpreta4ion  of  Stat- 
utes, §  360. 

Nothing  passes  by  implication  under 
^ants  of  a  public  nature,  but  in  the  clear 
and  explicit  language  of  the  grant  must  be 
found  all  tiiat  is  conveyed  by  it.  When 
doubt  arises,  the  grant  must  be  construed 
most  strictly  against  the  grantee. 

Dubuque  d  P.  R.  Co,  v.  Litchfield,  23  How. 
«6,  16  L.  ed.  600;  Slidell  v.  Grand  jean,  111 
U.  S.  412,  28  L.  ed.  321,  4  gup.  Ct.  Rep. 
475.  See  also  Harden  v.  Northern  P.  R.  Co, 
154  U.  S.  288,  38  L.  ed.  992,  14  Sup.  Ct 
Rep.  1030;  Leavenworth,  L.  &  O,  R.  Co.  v. 
United  States,  92  U.  S.  733,  23  L.  ed.  634. 

The  value  of  the  mineral  deposit,  rather 
than  its  kind,  appears  to  have  been  the  con- 
trolling factor  in  determining  whether  the 
lands  containing  it  were  subject  to  entry 
And  patent  under  the  minix^  law. 

Pacific  Coast  Marble  Co.  ▼.  Horthepn  P. 
R.  Co.  25  Land  Dec.  233. 

The  criterion  of  value  hsA  also  been  recog- 
nized by  this  court  as  the  means  of  deter- 
mining whether  lands  containing  mineral 
deposits  are  within  the  meaning  of  the  min- 
ing laws. 

Dcffeback  v.  Hawke,  115  U.  S.  392,  29  L. 
«d.  423,  6  Sup.  Ct.  Rep.  95.  See  Davis  t. 
Weibbold,  139  U.  S.  507,  36  L.  ed.  238,  11 
8up.  Ct  Rep.  628. 

Lands  coiHaining  a  valuable  stone  quarry 
were  subject  to  location  and  purchase  under 
the  placer  mining  laws. 

Freezer  v.  Sweeney,  8  Mont  508,  21  Pac. 
20;  Johnston  v.  Harrington,  5  Wash.  73,  31 
Pac.  316.  See  also  Montague  ▼.  Dobbs,  9 
Copp's  Landowner,  166;  Oird  r,  Calif orma 
Oil  Co.  60  Fed.  531. 

An  exception  or  reservation  of  "mines  and 
minerals,"  contained  in  a  lease  of  lands,  in- 
cludes all  substances  otherwise  falling  under 
the  definition  of  minerals,  which  have  a  use 
and  value  of  t^eir  own,  either  for  the  pur- 
pose of  sale  or  for  other  purposes,  independ- 
ently of  and  separably  from  the  use  of  the 
rest  of  the  soil. 

Johnstone  v.  Crompton,  68  L.  J.  Ch.  N.  S. 
559. 

Granite  is  a  mineral  within  the  meaning 
of  a  reservation  of  "minerals  and  ores,"  used 
in  a  deed  of  conveyance. 

Armsttong  v.  Lake  Champlain  Oranite  Co. 
147  N.  Y.  495,  42  N.  E.  186. 

Limestone  or  granite  ledges  were  within 
the  meaning  of  an  exception  of  "all  mines 
and  minerals"  from  a  deed  of  conveyance. 

Hrady  v.  Hrady,  31  Misc.  411,  65  N.  Y. 
Supp.  621. 

Marble  is  a  mineral  within  the  meaning 
of  an  exception  of  "mines  and  minerals" 
from  a  conveyance  of  land. 

Phelps  V.  Church  of  Our  Lady,  63  C.  C.  A. 
407,  115  Fed.  882. 

"Paintstone"  is  a  mineral  within  the 
meaning  of  an  exception  of  "mines  and 
minerals,"  contained  in  &  deed  of  ooovey- 
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Hartwell  v.  Camman,  10  N.  J.  Eq.  128,  64 
Am.  Dec.  448. 

Petroleum  is  a  mineral. 

Oill  V.  Weston,  110  Pa.  312,  1  Atl.  921. 
See  also  Westmoreland  d  C,  Natural  Qas  Co, 
V.  De  Witt,  130  Pa.  235,  5  L.  R.  A.  731,  18 
AU.  724;  Hague  v.  Wheeler,  157  Pa.  324,  22 
L.  R.  A.  141,  27  AU.  714. 

Natural  gas  is  a  "crude  mineral." 

Re  Buffalo  Natural  Qas  Fuel  Co.  73  Fed. 
191. 

A  statute  imposing  damages  upon  any 
person  mining  or  digging  out  "any  coal, 
iron,  or  other  minerals,  km>wing  them  to  be 
upon  the  land  of  another,"  applies  to  the 
act  of  digging  and  carrying  away  building 
stone  from  an  open  quarry  on  the  surface  of 
the  ground. 

Ruitledge  ▼.  Kress,  17  Pa.  Super.  Ot.  490. 

A  mineral  has  been  defined  to  be  a  fossil, 
or  what  is  dug  out  of  the  earth.  The  term 
may,  however,  in  the  most  enlarged  sense,  be 
described  as  comprising  all  the  substances 
which  now  form,  or  which  once  formed,  part 
of  the  solid  body  of  the  earth,  both  external 
and  internal,  and  which  are  now  destitute  of 
and  incapable  of  supporting  animal  or  vege- 
table life.  In  this  view,  it  will  embrace  as 
well  the  bare  granite  of  the  high  mountain 
as  the  deepest  hidden  diamonds  and  metalio 
ores. 

Bainbridge,  Mines,  pp.  1,  2. 

"Mineral,"  in  its  general  legal  sense,  is 
any  valuable  inert  or  lifeless  substance 
formed  or  deposited  in  its  present  position 
through  natural  agencies  alone,  and  which 
is  found  either  in  or  upon  the  soil  of  the 
earth  or  in  the  rocks  beneath  the  soil. 

Barrin^er  &  Adams,  Mines,  p.  Ixxvi. 

The  mining  laws  from  their  earliest  his- 
tory have  been  administered  by  the  Land  De- 
partment ajB  applicable  in  all  their  force  and 
effect  to  the  public  mineral  lands  within  thm 
limits  of  the  grant 

Central  P,  R,  Co,  t.  Valentine,  11  Land 
Dec  238. 

This  practice  has  been  sustained  by  this 
court 

Harden  v.  Northern  P,  R,  Co,  154  U.  8. 
288,  38  L.  ed.  992, 14  Sup.  Ct  Rep.  1030. 

The  term  "minerals,"  standing  alone  and 
as  understood  in  mining  law,  generally  com- 
prdiends  and  includes  all  the  substances  in 
the  earth's  crust  which  are  sought  for  and 
removed  by  man  for  the  substance  itself. 

I  Snyder,  Mines  A  Mining,  §§  134,  140, 
143-145,  148;  2  Snyder,  Mines  &  Mining,  | 
926. 

*Mr.  Justice  Brown  delivered  the  opinion  [628] 
of  the  court: 

Motion  was  made  to  dismiss  this  appeal 
for  the  ra«Mm  that,  as  the  jurisdiction  of 
the  circuit  court  was  invoked  upon  the 
ground  of  diverse  citizenship,  the  decree  oi 
the  circuit  court  of  appeals  is  final,  under 
§  6  of  the  court  of  appeals  act  of  1891  (26 
Stat  at  L.  828,  chap.  517,  U.  S.  Comp. 
Stat  1901,  p.  549),  as  interpreted  by  t^• 
decisions  of  this  court  in  Colorado  CenU 
Consol,  Co.  Y,  Turck,  150  U.  8.  188,  37  L. 
ed.  1030,  14  Sup.  Ct  Rep.  86;  Horgmeyer 
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T.  Idler,  169  U.  8.  408,  40  L.  ed.  199,  16  Sup. 
Ct.  Rep.  34;  and  Press  Pub,  Co.  v.  Monroe, 
164  U.  S.  105,  41  L.  ed.  367,  17  Sup.  Ct.  Rep. 
40.  But,  to  impress  the  attribute  of  final- 
ity upon  a  judgment  of  the  circuit  court  of 
appeals,  it  must  appear  that  the  original 
Jurisdiction  of  the  circuit  court  was  depend- 
ent "entirely"  upon  diverse  citizenship. 
That  is  not  the  case  here.  PlaintifTa  bill 
does,  indeed,  set  up  a  diversity  of  citizen- 
ship as  one  ground  of  jurisdiction,  but,  as 
it  appears  that  its  title  rests  upon  a  proper 
interpretation  of  the  land  grant  act  of  1864 
as  to  the  exception  of  nonroineral  lands, 
there  is  another  ground  wholly  independent 
of  citizenship  under  that  clause  of  §  1  of 
the  act  of  1888  (26  Stat  at  L.  433,  chap. 
866)  dothinff  the  circuit  court  with  juris- 
diction of  all  civil  suits  involving  over 
f2,000,  ''and  arising  under  the  ConsUtution 
«r  laws  of  the  United  States."  If  the  case 
made  by  the  plaintiff  be  one  which  depends 
upon  the  proper  construction  of  an  act  of 
Congress,  with  the  contingency  of  being  sus- 
tained by  one  construction  and  defeated  by 
another,  it  is  one  arising  under  the  laws  of 
the  United  States.  Do^an  v.  Carr,  125  U. 
8.  618,  31  L.  ed.  844,  8  Sup.  Ct.  Rep. 
1228;  Cooke  ▼.  Avery,  147  U.  8.  375, 
37  L.  ed.  209,  13  Sup.  Ct.  Rep.  340. 
Under  the  allegations  of  the  bill,  the  fact 
that  the  Land  Department  had  not  deter- 
mined whether  the  land  in  question  was 
mineral  or  nonmineral  does  not  involve  a 
question  of  fact,  as  the  facts  are  admitted, 
but  solely  a  question  of  law  whether  land 
valuable  for  its  granite  is  mineral  or  non- 
mineral  under  the  terms  of  the  grant  Hor^ 
ton  v.  Nebraska,  21  Wall.  660,  22  L.  ed.  639. 
The  fact  that  a  patent  issued  pending  suit 
[6S0]is  neither  set  up  in  the  pleadings  nor  *no- 
tioed  in  the  opinion  of  either  court.  The 
motion  to  dismiss  must  therefore  be  denied. 
2.  We  are  thus  brought  to  the  main  ques- 
tion in  the  case,  viti,:  Whether  lands  val- 
uable solely  or  chiefly  for  granite  quarries 
are  mineral  lands  within  tiie  exception  of 
the  grant  of  1864?  The  3d  section  of  the 
act  containing  the  granting  clause  of  land 
''not  mineral"  also  contains  the  following 
provisos:  '^Provided  further,  That  aU 
mineral  lands  be,  and  the  same  are  hereby, 
excluded  from  the  operations  of  this  act 
•  .  .  And  provided,  further.  That  the 
word  'mineral'  when  it  occurs  in  this  act 
shall  not  be  held  to  include  iron  or  coal." 
[13  Stat  at  L.  366,  chap.  217.]  The  infer- 
ence from  this  proviso  is  that  in  the  absence 
of  a  special  provision  both  iron  and  coal 
would  be  considered  as  minerals,  and  thus 
to  repel  the  idea  that  only  metals  were  in- 
cluded in  the  word  "mineral."  This  infer- 
ence is  strengthened  .by  the  fact  that  the  day 
before  this  act  was  passed,  July  1,  1864 
(13  Stat  at  L.  343,  chap.  205,)  another  act 
was  approved  authorizing  the  public  sale  to 
the  highest  bidder  of  "any  tracts  embra- 
cing coal  beds  or  coal  fields,"  and  providing 
thia  any  lands  not  thus  disposed  of  shall 
thereafter  be  liable  to  private  entry.  Rely- 
ing largely  upon  this  act  as  a  "legislative 


United  States,  118  U.  8.  271,  SOX.  ed.  170, 
6  Sup.  Ct.  Rep.  1041,  that  coal  lands  are 
mineral  lands  within  the  meaning  of  that 
term  as  used  in  the  statutes  regulatinp^  the 
disposition  of  the  public  domain.  This  ef- 
fectually disposes  of  the  argument  that  the 
word  "mineral"  must  be  construed  as  syn- 
oiiymous  with  metalliferous. 

Upon  the  other  hand,  i  2  declares  that 
"the  right,  power,  and  authority  is  hereby 
given  to  said  corporation  to  take  from  the 
public  lands  adjacent  to  the  line  of  said 
road  material  of  earth,  stone,  timber,  etc., 
for  the  construction  thereof."  There  is  a 
possible  inference  from  this  that  stone  was 
not  to  be  regarded  as  mineral,  although  it 
is  mox;e  likely  that  a  grant  was  intended  of 
all  material  serviceable  in  the  construction 
of  the  road,  even  though  it  might  otherwise 
be  excepted  from  the  grant  as  a  mineral. 
Taking  these  two  sections  together,  it  would 
seem  that  the  reason  for  providing  in  the 
3d  section  that  iron  and  coal  landS  should 
not  be  deemed  mineral  was  the  same  as  the 
liberty  given  by  the  2d  section  to  take  *ma-[560] 
teriaU  of  earth,  stone,  and  timber;  namely, 
to  facilitate  the  construction  and  operation 
of  the  railroad,  in  which  large  quantities  of 
coal  and  iron  would  be  required. 

The  word  "mineral"  is  used  in  so  many 
senses,  dependent  upon  the  context,  that  the . 
ordinary  definitions  of  the  dictionary  throw 
but  little  light  upon  its  signification  in  a 
given  case.  Thus,  the  scientific  division  of 
all  matter  into  the  animal,  vegetable,  or 
mineral  kingdom  would  be  absurd  as  ap- 

{>lied  to  a  grant  of  lands,  since  all  lands  \^ 
ong  to  the  mineral  kingdom,  and  therefore 
comd  not  be  excepted  from  the  grant  with- 
out being  destructive  of  it.  Upon  the  other 
hand,  a  definition  which  would  confine  it  to 
the  precious  metals — gold  and  silver — would 
so  limit  its  application  as  to  destroy  at  once 
half  the  value  of  the  exception.  Eoually 
subversive  of  the  grant  would  be  the  aefini- 
tion  of  minerals  &und  in  the  Omtury  Dic- 
tionary; as  "any  constituent  of  the  earth's 
crust;"  and  that  of  Bainbridge  on  Mines: 
"All  the  substances  that  now  form,  or  which 
once  formed,  a  part  of  the  solid  body  of  the 
earth."  Nor  do  we  approximate  much  more 
closely  to  the  meaning  of  the  word  by  treat- 
ing minerals  as  substances  which  are 
"mined,"  as  distinguished  from  those  which 
are  "quarried,"  since  many  valuable  depos- 
its of  gold,  copper,  iron,  and  coal  lie  upon 
or  near  the  surface  of  the  earth,  and  some 
of  the  most  valuable  building  stone,  such, 
for  instance,  as  the  Caen  stone  in  France,  is 
excavated  from  mines  running  far  beneath 
the  surface.  This  distinction  between  un- 
derground mines  and  open  workings  was  ex- 
pressly repudiated  in  Midland  R,  Co.  v. 
Haunohwood  Brick  d  Tile  Co.  L.  R.  20  Ch. 
Uiv.  662,  and  in  Hext  t.  QiU,  L.  R.  7  Ch. 
699. 

The  ordinance  of  Ma^  20,  1786,  authoriz- 
ing the  sale* of  lands  in  the  western  terri- 
tory, with  a  reservation  of  "one  third  part 
of  all  gold,  silver,  lead,  and  copper  mines, 
to  be  sold  or  otherwise  disposed  of,  as  Covi* 


declaration"  this  court  held,  in  MuUan  t.    gress  shall  hereafter  direct,"  was  evidently 
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intended  as  an  assertion  of  the  right  of  the 
government  to  a  royalty  upon  the  more  val- 
uable metals — a  prerogative  which  had  be- 
longed to  the  English  Crown  for  centuries, 
thouffh  there  confined  to  gold  and  silver, 
which  were  only  considered  as  royal  metals, 
and  having  its  origin  in  the  King's  prerog- 
ative of  coinage.     1  Bl.  Com.  394.    While 

[681]  intrinsically  the  precious  *metals  are  the 
more  valuable,  in  the  aggregate,  the  non- 
precious  metals  have  probably  contributed 
as  much  or  more  to  the  general  wealth  of 
the  country. 

A  division  of  lands  into  agricultural  and 
mineral  would  also  be  a  most  uncertain 
guide  to  a  proper  construction  of  the  word 
''mineral,"  since  most  of  the  lands  included 
in  the  limits  of  this  grant  are  neither  one 
nor  the  other,  but  desert  or  rocky  land,  of 
no  present  value  for  agriculture,  and  of  lit- 
tle value  for  their  mineral  deposits.  So, 
too,  the  general  reservations  in  the  earlier 
acts  of  Congress  of  lead  mines  and  saline 
springs  seem  to  have  been  dictated  by  the 
'  fact  Uiat  those  were  the  only  valuable  min- 
erals known  to  exist  in  the  states  to  which 
the  acts  were  applied,  while  in  Michigan 
and  Wisconsin  there  was  a  similar  reserva- 
tion of  copper,  lead,  and  other  valuable  ores, 
which  were  just  then  being  discovered  and 
made  available.  In  the  earlier  grants  of 
Concress  in  aid  of  railroads  there  was  gen- 
erally no  reservation  of  mineral  lands,  but 
in  the  grants  subsequent  to  1860,  to  the 
Lake  Superior  and  Pacific  roads,  through 
unsurveyed  and  almost  unknown  territories, 
a  reservation  was  invariably  made  of  lands 
suspected  of  being  rich  in  metals.  It  is 
quite  true  that,  had  it  not  been  for  the  ac- 
tual or  suspected  presence  of  these  metals, 
Congress  might  not  have  deemed  it  worth 
while  to  reserve  the  nonmetallic  mineral 
lands ;  but  when  its  attention  was  called  to 
the  fact  that  valuable  mines  might  exist 
along  the  line  of  these  roads,  as  it  appears 
to  bnve  been  about  1860,  its  policy  was 
changed,  and  not  only  metalliferous,  but  all 
mineral  lands  were  reserved.  Subsequent 
to  that,  it  was  only  in  states  which  had  al- 
ready received  grants  without  reservation, 
or  in  known  agricultural  states,  that  such 
grants  continued  to  be  made. 

Considerable  light  is  thrown  upon  the 
congrcHHional  defijiition  of  the  word  "min- 
erals" b^  the  acts  subsequent  to  the  North- 
em  Pacific  grant  of  1864,  and  prior  to  the 
definite  location  of  the  line  in  1884.  The 
first  of  these  acts,  that  of  July  26,  1866  ( 14 
Stat  at  U  251,  chap.  262),  declares  that 
the  "mineral  lands"  of  the  public  domain 
shall  be  free  and  open  to  exploration  and 
occupation,  subject  to  such  rules  as  may  be 
prescribed  by  law,  and  subject  also  to  the 
loc-^l  ♦•Pvfom.*  or  rules  of  miners  in  the  sev- 

t582]eral  ^mining  districts.  The  2d  aaction  pro- 
vides tiiat  wiieoever  any  person  or  associa- 
tion of  persons  claim  a  vein  or  lode  of 
quartz,  or  other  rock  in  place,  bearing  gold, 
silver,  cinnabar,  or  copper,  he  shall  be  en- 
titled to  enter  such  tract  and  receive  a  pat- 
ent therefor,  upon  complying  with  certain 
preliminaries,  and  with  a  right  to  follow 
682 


such  vein,  etc,  into  adjoining  lands.  Th0 
ar^ment  made  in  this  connection  by  the 
railway  company  would  confine  the  term 
"mineral  lands"  to  lands  bearing  gold/ 
silver,  cinnabar,  or  copper,  which  would  ex^ 
elude  all  other  metalliferous  lands,  such  atf 
contain  iron,  lead,  tin,  nickel,  platinum, 
aluminum,  etc., — a  limitation  wholly  incon- 
sistent with  the  use  of  the  word  "mineral'' 
in  the  1st  section. 

This  act  was  amended  July  9,  1870  (19 
Stat  at  L.  217,  chap.  235),  to  allow  the  eo' 
try  of  "placer"  claims,  "including  all  forma 
of  deposits,  excepting  veins  of  quartz,  or 
other  rock  in  place,"  and  declaring  that 
they  shall  be  subject  to  patent  under  the 
same  provisions  as  vein  or  lode  claims.  Aa 
placers  are  merely  superficial  deposits,  oc- 
cupying the  beds  of  ancient  rivers  or  vaJ« 
leys,  washed  down  from  some  vein  or  loda 
{United  States  v.  Iron  Silver  Min.  Co,  128 
U.  S.  673,  32  L.  ed.  57 1«  0  Sup.  Ct  Rep. 
195),  this  act  has  little  bearing  upon  the 
present  case,  though  in  Freezer  v.  Sweeney^ 
8  Mont.  608,  21  Pac.  20,  it  was  held  by  the 
supreme  court  of  Montana  to  authorize  the 
locating  and  patenting  of  a  stone  quarry. 

AnoUier  act  having  a  more  important 
bearing  is  that  of  May  10,  1872  ( 17  SUt  at 
L.  91,  chap.  152),  "to  promote  the  develop- 
ment of  the  mining  resources  of  the  United 
States,"  and  providing  in  the  1st  section 
that  "all  valuable  mineral  deposits"  in  pt^ 
lie  lands  should  be  open  to  exploration  and 
purchase,  according  to  the  local  customs  or 
rules  of  miners.  This  section  is  an  obvioua 
extension  of  §  1  of  the  act  of  1866,  above 
cited,  by  substituting  the  words  "valuable 
mineral  deposits  in  lands"  for  the  worda 
"mineral  lands,"  as  used  in  the  prior  act. 
The  2d  section  is  also  in  line  with  the  2dl 
section  of  the  act  of  1866,  and  provides  that 
"mining  claims  upon  veins  or  lodes  of 
quartz,  or  other  roac  in  place  bearing  gold, 
silver,  cinnabar,  lead,  tin,  copper,  or  other 
valuable  deposits  heretofore  located,  shall 
be  governed  as  to  length  along  the  vein  or 
lode  by  the  customs,  regulations,  and  laws 
in  force  at  the  date  of  their  'location."  [538| 
This  section,  like  §  2  of  the  act  of  1800.  is 
susceptible  of  two  interpretations:  either 
that  the  words  "valuable  mineral  deposits" 
of  the  1st  section  are  limited  to  the  par- 
ticular metals  described  in  the  2d  section, 
or  that  those  metals  stood  in  particular 
need  of  regulation  as  to  the  length  and 
breadth  of  vein,  and  power  to  pursue  such 
veins  downward  vertioUly,  and  even  beyond 
the  vertical  side  linea  of  the  locationa. 
This  appears  to  us  the  more  reasonable  in- 
terpretation. The  fact  that  no  such  limita 
were  imposed  on  veins  of  coal  or  other  min- 
erals  or  metals  indicates,  not  that  the  act 
was  intended  to  be  confined  to  the  miners 
als  enumerated  in  %  2,  since  that  would  be 
a  clear  restriction  upon  the  words  "valuable 
mineral  deposits"  in  the  1st  section,  but 
that  these  particular  metals  stood  in  special 
need  of  limitation  and  protection. 

Equally  pregnant  with  meaning  is  the  act 
of  June  3,  1878  (20  Stat  at  L.  o9,  chap. 
151,  U.  S.  Comp.  Stat  1901,  p.  1545).  for 
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the  sale  of  timber  lands  in  California,  Ore- 
gon, Nevada,  and  Washington,  which  pro- 
vides that  lands  "valuable  chiefly  for  tim- 
ber, but  unfit  for  cultivation,"  as  well  as 
lands  "valuable  chiefly  for  stone,"  may  be 
sold  in  quantities  not  exceeding  160  acres, 
with  a  proviso  excluding  mining  claims,  or 
lands  containing  gold,  silver,  cinnabar,  or 
Qoal.  This  was  followed  by  another  act, 
August  4,  1802  (27  Stat,  at  L.  348,  chap. 
375,  U.  S.  Com  p.  Stat.  1001,  p.  1434),  au- 
thorizing the  entry  of  lands  "chiefly  valu- 
able for  building  stone,"  under  the  placer 
mining  laws,  and  extending  the  previous  act 
to  all  public  land  states.  This  act  was 
passed  after  the  line  of  the  road  had  been 
definitely  located,  and  consequently  has  no 
direct  bearing  upon  the  case,  and  can  only 
be  regarded  as  explaining  to  some  extent 
the  previous  reservation  of  all  lands  valua- 
ble for  mineral  deposits. 

Conceding  that  in  1864  Congress  may  not 
have  had  a  definite  idea  with  respect  to  the 
.  Bcope  of  the  word  "mineral,"  it  is  clear  that 
in  1884,  when  the  line  of  this  road  was  defi- 
nitely located,  it  had  come  to  be  understood 
as  including  all  lands  containing  "valuable 
mineral  deposits,"  as  well  as  lands  "chiefiy 
.  valuable  for  stone,"  and  that  when  the 
grant  of  1864  first  attached  to  particular 
lands  by  the  definite  location  of  the  road  in 
1884,  the  railway  found  itself  confronted 
with  the  fact  that  the  word  "mineral"  had 
[684]  by  successive  declarations  of  Congress  *been 
extended  to  include  all  valuable  mineral  de- 
posits. As  no  vested  rights  had  been  ac- 
quired by  the  railway  company,  prior  to  the 
definite  location  of  its  line,  it  took  the  lands 
in  question  encumbered  by  such  definitions 
as  Congress  had  seen  fit  to  impose  upon  the 
word  "mineral,"  subsequent  to  1864. 

Indeed,  by  the  very  terms  of  the  granting 
act  of  July  2,  1864,  not  only  are  mineral 
lands  excluded,  but  the  grant  is  limited  to 
those  lands  to  which  "the  United  States 
have  full  title,  not  reserved,  sold,  granted, 
OT  otherwise  appropriated,  and  free  from 
pre-emption,  or  other  claims  or  rights,  at 
the  time  the  line  of  said  road  is  definitely 
fired,  and  a  plat  thereof  filed  in  the  office 
of  the  Commissioner  of  the  General  Iiand 
Office."  It  resuUs  from  this  that  if,  before 
the  definite  location  of  the  road.  Congress 
had  withdrawn  certain  of  these  lands  from 
the  grant,  the  company  was  bound  by  such 
withdrawal  and  compelled  to  accept  other 
lands  in  lieu  thereof  within  the  indemnity 
limits  of  the  grant. 

In  construing  this  grant  we  must  not 
overlook  the  general  principle  announced  in 
many  cases  in  this  court,  that  grants  from 
the  sovereign  should  receive  a  strict  con- 
struction,— a  construction  which  shall  sup- 
port the  claim  of  the  government  rather 
than  that  of  the  individual.  Nothing 
passes  by  implication,  and  unless  the  lan- 
guage of  the  grant  be  clear  and  explicit  as 
to  the  property  conveyed,  that  construction 
will  be  adopted  which  favors  the  sovereign 
rather  than  the  grantee. 
188  U.  8. 


The  rulings  of  the  Land  Department,  to* 
which  we  are  to  look  for  the  contempora* 
neous  construction  of  these  statutes,  have- 
been  subject  to  very  little  fluctuation,  and 
almost  uniformly,  particularly  of  late  years,, 
have  lent  strong  support  to  the  theory  ok 
the  patentee,  that  the  words  "valuable  min- 
eral deposits"  should  be  construed  as  includ- 
ing all  lands  chiefly  valuable  for  other  than 
agricultural  purposes,  and  particularly  a» 
including  nonmetallic  substances,  among: 
which  are  held  to  be  alum,  asphaltum^ 
borax,  guano,  diamonds,  gypsum,  naii^ 
marble,  mica,  slate,  amber,  petroleum,  lime- 
stone, building  stone,  and  coal.  The  ease» 
are  far  too  numerous  for  citation,  and  there 
is  practically  no  conflict  in  them. 

The  decisions  of  the  state  courts  have  also 
favored  the  same  ^interpretation.  Thus,  in[68S| 
CHheon  v.  Tyson,  5  Watts.  34,  chromate  of 
iron  was  held  to  be  included  in  a. reservation 
of  all  minerals.  In  Harttcell  v.  Camman^ 
10  N.  J.  £^.  128,  64  Am.  Dec.  448,  a  grant 
of  "all  mines,  minerals  open  or  to  be* 
opened,"  waa  held  to  include  paint  stone,  obi 
the  ground  that  it  was  valuable  for  ita  min- 
eral properties, — ^the  court  distinctly  re- 
pudiating the  idea  that  the  term  should  b»- 
oonfined  to  metals  or  metallic  ores.  L» 
Funk  V.  Haldetnan,  53  Pa.  220,  and  in  OUt 
V.  Weston,  110  Pa.  313,  1  Atl.  921,  netro^ 
leum  was  held  to  be  mineral,  althougn  th» 
act  authorizing  the  lease  of  mining  landft 
was  passed  before  petroleum  was  discovered^ 
See  also  Qird  v.  California  Oil  Co.  60  Fed. 
531.  The  same  principle  was  extended  ii^ 
Westmoreland  d  C,  Natural  Oas  Cq,  r.  De- 
Witt,  130  Pa.  236,  5  L.  R.  A.  731,  18  AU.. 
724,  to  natural  gas,  which  was  said  to  be  aj 
mineral  fera  natura.  In  Armstrong  t*. 
Lake  Champlain  Granite  Co,  147  N.  Y.  405» 
42  N.  E.  186,  a  conveyance  of  "all  minerals^ 
and  ores,"  was  held  to  include  granite  sub- 
sequently discovered  on  the  premises, 
though  it  would  not  pass  under  the  name  of^ 
"mineral  ores."  In  Johnston  r.  Barring 
ton,  5  Wash.  78,  31  Pac.  316,  the  supreme 
court  of  that  state  thought  it  would  hardly 
be  disputed  that  stone  was  a  mineral, 
though  it  seems  inconsistent  with  the  sixlh 
sequent  case,  in  the  same  volume,  oi. 
Wheeler  y.  Smith,  5  Wash.  704,  32  Pac.  784^ 
holding  that  the  term  "mineral"  was  only 
intended  to  embrace  deposits  of  ore. 

The  rulings  of  the  English  courts  have^ 
with  a  possible  exception  in  some  '  earliev 
cases,  adopted  the  construction  that  vahi»- 
ble  stone  passed  under  the  definition  of  min- 
erals. Said  Baron  Parke  in  Rosse  v.  Wain- 
ma/n,  14  Mees.  A  W.  859,  872:  "The  tem^ 
'minerals'  [used  in  an  act  of  Pkrliameotw 
reserving  to  the  lord  all  mines  and  miiK 
erals],  though  more  frequently  affiled  t<^ 
substances  containing  metals,  in  ita  proper 
sense  includes  all  fossil  bodies  or  matters'* 
dug  out  of  mines;  and  Dr.  Johnson  aaysi 
that  all  metals  are  minerals,  but  all  wdBt- 
erals  are  not  metals;  and  mines,  according 
to  Jacob's  Law  Dictionary,  are  quarries  or 
places  where  anything  ia  digged ;  and  in  the 
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year  book,  17  Edw.  m.,  chap.  7,  nUnerm  de 
pi€rre  and  de  charhon  are  spoken  of.  Beds 
of  stone,  which  may  be  dug  by  winning  or 
quarrying,  are  therefore  properly  minerals, 

[536]  and  so  *we  think  they  must  be  held  to  be  in 
the  clause  in  question,  bearing  in  mind  that 
the  object  of  the  act  was  to  give  the  surface 
for  cultivation  to  the  commoners  and  to 
leave  in  the  lord  what  it  did  not  take  away 
for  that  purpose."  This  case  was  followed 
in  Micklethtcait  v.  Winter,  6  Exch.  644,  in 
which  the  same  act  of  Parliament  was  held 
to  include  stone  dug  from  quarries.  In 
Midland  R.  Co,  v.  Cheokley,  L.  R.  4  Eq.  19, 
•tone  for  road  making  or  paving  was  held 
to  be  a  mineral,  the  Master  of  the  Rolls  ob- 
serving:    "Stone  is,  in  my  opinion,  clearly 

I ,  «  mineral,  and  in  fact  everything  except  the 
mere  surface  which  is  used  for  agricultural 
purposes.  Anything  beyond  that,  which  is 
useful  for  any  purpose  whatever,  whether 
it  is  gravel,  marble,  fire  clay,  or  the  like, 
•comes  within  the  word  'mineral'  when  there 
is  a  reservation  of  the  mines  and  minerals 
irom  a  grant  of  land''  In  Midland  R,  Co. 
T.  Uaunohtcood  Brick  d  Tile  Co,  L.  R.  20 
Ch.  Dlv.  552,  brick  clay  was  held  to  be  a 
mineral;  and  in  Heat  v.  Oill,  L.  R.  7  Ch. 
699,  the  House  of  Lords  held  that  china 
day,  and  every  substance  which  may  be  ob- 
tained ''from  underneath  the  surface  of  the 
«arth  for  the  purpose  of  profit,"  was  a  min- 
eral, "unless  there  is  something  in  the  con- 
text or  in  the  nature  of  the  transaction  to 
induce  the  court  to  give  it  a  more  limited 
meaning."  The  same  rule  was  applied  in 
several  analogous  cases  of  granite,  sand- 
Intone,  flintstone,  and  in  other  similar  cir- 
cumstances. Atty,  Oen,  v.  Welsh  Oranite 
Co.  35  Week.  Rep.  617  (granite) ;  Bell  t. 
Wilson,  2  Drew,  ft  S.  395  (sandstone) ; 
Tucker  v.  Linger,  L.  R.  8  App.  Cas.  508 
(flintstone),  and  a  dozen  other  cases  to  the 
same  effect. 

We  do  not  deem  it  necessary  to  attempt 
an  exact  definition  of  the  words  "mineral 
lands"  as  used  in  the  act  of  July  2,  1864. 
With  our  present  light  upon  the  subject  it 
might  be  'diflicult  to  do  so.  It  is  sufficient 
to  say  that  we  see  nothing  ii^  that  act,  or 
in  the  legislation  of  Congress  up  to  the  time 
this  road  was  definitely  located,  which  can 
be  construed  as  putting  a  different  defini- 
tion upon  these  words  from  that  generally 
accepted  by  the  text  writers  upon  the  sub- 
ject. Indeed,  we  are  of  opinion  that  this 
legislation  consists  with,  rather  than  op- 
poses, the  overwhelming  weight  of  author- 
ity to  the  effect  that  mineral  lands  include, 
not  merely  metalliferous  lands,  but  all  such 

[637]  as  are  diiefly  *  valuable  for  their  deposits  of 
a  mineral  character,  which  are  useful  in  the 
arts  or  valuable  for  purposes  of  manufac- 
ture. 

The  decree  of  the  Court  of  AppeaU  is 
therefore  affirmed, 

Mr.    Justice   Brewer    and   Mr.    Justice 
PecUiam  dissented. 
58-ft 


PRANK  N.  PROUT,  Attorney  General  of 
the  State  of  Nebraska,  Appt., 

JAMBS  C.  STARR,  Samuel  W.  Allerton, 
and  Chicago,  Rock  Island,  ft  Pacific  Rail- 
way Company. 

(See  a  C  Reporter's  ed.  587-545.) 

Stipulation — to  abide  decree  of  other  suits 
— jurisdiction  of  Federal  courts — suit 
against  state — conflict  of  jurisdiction, 

1.  The  parties  to  a  salt  msj  make  a  valid 
ai^eement  to  dispense  with  the  taking  of 
evidence,  and  to  accept  the  evidence  taken 
and  abide  by  the  decrees  which  shall  be  en- 
tered in  certain  other  cases  in  which  the  al- 
legations of  fact  and  the  contentions  of  law 
are  Identical  with  those  In  the  salt  In  ques- 
tion. 

2.  A  suit  against  the  Nebraska  board  of  trans- 
portation for  the  purpose  of  preventing  the 
enforcement  of  the  Nebraska  act  of  April 
12,  1893,  fixing  maximum  railroad  rates,  on 
the  ground  of  the  Invalidity  of  such  statnte 
under  the  Constitution  and  laws  of  the 
United  States,  Is  not  a  suit  against  the  state 
within  the  meaning  of  the  11th  Amendment 
to  the  Federal  Constitution. 

8.  A  Federal  court  Is  not  without  jurisdiction 
of  a  suit  to  enjoin  the  attorney  general  of 
Nebraska  from  enforcing,  as  a  member  of  the 
Nebraska  board  of  transportation,  the  provi- 
sions of  an  unconstitutional  state  statute 
fixing  maximum  railroad  rates,  on  the  the- 
ory that  It  seeks  to  restrain  him  as  attorney 
general  from  enforcing  the  criminal  laws  oiP 
the  state. 

4.  A  Federal  court  ^  has  jurisdiction  to  extend 
to  and  against  the  successors  In  the  office  of 
attorney  general  of  a  state,  duly  substituted, 
the  provisions  of  an  order  enjoining  the  en- 
forcement of  an  unconstitutional  state  stat- 
ute fixing  maximum  railroad  fares  by  a 
board  of  which  the  attorney  general  is  a 
member. 

5.  The  jurisdiction  of  a  circuit  court  of  the 
United  States  over  a  cause  properly  before 
it  cannot  be  defeated  by  the  Institution,  by 
one  of  the  parties  in  a  state  court,  of  sub- 
sequent proceedings,  whether  civil  or  crim- 
inal. Involving  the  same  legal  questions. 

[No.  150.] 

Argued  January  26,  27, 1909,    Decided  Feb- 
ruary 2S,  1909, 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Ne- 
braska to  review  a  decree  whidi  enjoined 
the  attorney  general  of  that  State  from  en- 
forcin}(  the  provisions  of  a  state  statute  fix- 
ing maximum  railroad  rates.  Affirmed. 
See  same  case  below,  110  Fed.  &. 

Statement  hy  Mr.  Justice  SUraes 

On  August  3,  1893,  James  C.  Starr  and 

NOTB. — As  to  suits  against  a  state  sec  notes 
to  Murdock  Parlor  QvsJt/t  Co.  v.  Com.  (Mass.) 
8  L.  R.  A.  399 ;  Carr  v.  State  (Ind.)  11  L.  R. 
A  870 ;  TIndaJI  v.  Wesley,  18  C.  C.  A.  165 ;  and 
Hans  V.  Lonlalana,  88  L.  ed.  U.  8.  842. 

As  to  conflict  of  furitdiotion  between  Federat 
and  state  courts — see  Louisville  Truit  Co.  v. 
Cincinnati,  22  C.  C.  A.  856,  and  note.  And 
see  note  to  J.  I.  Case  Plow  Works  v.  Finks, 
26  C.  C.  A.  50. 
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Samuel  W.  Allerton,  citizens  of  the  state  .of. 
Illinois,  on  their  own  behalf  and  on  behalf 
of  others  similarly  situated,  filed  a  bill  of 
complaint  in  the  circuit  court  of  the  United 
States  for  the  district  of  Nebraska,  against 
the  Chicago,  Rock  Island,  ft  Pacific  Rail- 
way Company;  George  H.  Hastings,  attor- 

[68S]ney  general;  John  U.  Allen,  ^secretary  of 
state;  Eugene  Moore,  auditor  of  public  ac- 
counts; Joseph  F.  Bartley,  state  treasurer, 
and  A.  R.  Humphrey,  comniissioner  of  pub- 
lic lands,  all  of  whom  were  officers  of  the 
state  of  Nebraska,  and  as  such  constituted 
its  board  of  transportation,  and  William  A. 
Dilworth,  J.  M.  Rountz«  and  J.  W.  Johnson, 
secretaries  of  said  board,  and  all  citizens  of 
Nebrarica. 

.The  bill  brought  into  question,  under  the 
Constitution  and  laws  of  the  United  States, 
the  validity  of  a  certain  act  of  the  legisla- 
ture of  Nebraska,  approved  April  12,  1893, 
entitled  "An  Act  to  Kegulate  Railroads,  to 
classify  Freights,  to  Fix  Reasonable  Maxi- 
mum Rates  to  be  Charged  for  the  Transport 
tation  of  Freight  upon  Each  of  the  Rail- 
roads in  the  State  oi  Nebraska,  and  to  Pro- 
vide Penalties  for  the  Violation  of  this 
Act."  It  was  alleged  that  if  the  provisions 
of  the  act  were  put  into  effect,  the  earnings 
of  the  said  railroad  company  from  its  busi- 
ness in  the  state  would  be  materially  les- 
sened, and  would  not  pay  the  operating  ex- 
penses thereof,  nor  yield  any  money  from 
which  the  railroad  property  could  be  main- 
tained, and  would,  in  effect,  work  a  confis- 
cation thereof ;  that  if  the  penalties  imposed 
in  thfe  said  act  were  enforced,  the  entire 
property  of  the  company  would  be  taken 
away;  that  the  plaintiffs  were  stockholders 
of  the  company,  and  had  requested  the  offi- 
cers and  directors  thereof  to  take  proceed- 
ings to  contest  the  validity  of  said  act,  but 
they  had  refused  to  do  so.  The  principal 
prayers  of  the  bill  were  that  the  company, 
its  officers,  agents,  and  employees,  should  be 
restrained  by  injunction  from  adopting  a 
schedule  of  rates  to  be  charged  for  the 
transportation  of  freight  on  its  road,  ac- 
cording to  the  terms  and  provisions  of  the 
said  act;  and  that  the  said  board  of  trans- 
portation, and  its  members  and  secretaries, 
should  be  enjoined  from  entertaining  or  de- 
termining any  complaint,  and  from  institut- 
ing or  prosecuting  any  proceeding  or  action 
to  enforce  the  observance  of  the  provisions 
of  said  act;  and  that  the  attorney  general 
should  in  like  manner  be  enjoined  from 
bringing  any  proceedings  by  way  of  injunc- 
tion, or  by  other  process  or  civil  action  or 
indictment  acainst  said  company  for  or  on 
account  of  tne  nonobservance  by  it  of  the 
provisions  of  said  act. 
.         Thereupon  a  restraining  order  of  the  cir- 

[689]  cult  court  was  issued,  *en joining  the  rail- 
road company,  the  board  of  transportation 
and  its  members,  and  the  said  attorney  gen- 
eral, as  pra}red  for  in  the  bill;  said  order 
was  to  remain  in  force  until  a  formal  mo- 
tion for  injunction  or  to  set  aside  the  order 
be  made,  heard,  and  decided;  and  a  bond 
was  to  be  given  in  the  sum  of  $10,000. 
This  order  was  duly  served  upon  each  and 
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every  of  the  said  defendants,  together  with 
process  of  subpoena. 

Afterwards,  on  the  2d  day  of  September, 
1893,  a  joint  and  several  answer  was  filed 
by  the*  said  board  of  transportation,  its 
members  and  secretaries.  Therein  it  was 
averred  that  the  said  defendants  were  all 
agents  and  officers  of  the  state  of  Nebraska, 
and  had  no  personal  or  pecuniary  interest 
whatever  in  the  event  of  the  suit,  and  were 
not  proper  parties  thereto,  but  that  said 
bill  of  complaint  should  have  been  brought 
against  the  state  of  Nebraska;  that  the  said 
state  was  the  .real  party  in  interest,  and 
that  the  state  had  not  and  did  not  in  any 
wtLj  whatever  consent  to  the  bringing  of  the 
action,  and  had  not  and  did  not  submit  in 
au^  way  to  the  jurisdiction  of  the  said  cir- 
cuit court  to  hear  and  determine  the  matters 
complained  of  in  said  bill;  and  the  defend- 
ants submitted  that,  under  the  11th  Amend- 
ment of  the  Constitution  of  the  United 
States,  the  courts  of  the  United  States  were 
wholly  without  jurisdiction  to  try,  hear, 
and  determine  the  several  matters  in  differ- 
ence charged  and  set  forth  in  the  bill  of 
complaint;  and  that,  under  the  Constitu- 
tion of  the  United  States  and  the  Constitu- 
tion and  laws  of  the  state  of  Nebraska,  the 
complainants  had  a  full  and  adeouate  rem- 
edy at  law.  The  defendants  further  denied 
that  the  state  legislation  in  question  violat- 
ed the  provisions  of  the  Constitution  of  the 
United  States  which  forbid  any  state  to  de- 

Srive  any  person  of  his  property  without 
ue  process  of  law,  or  to  deny  any  person 
within  its  jurisdiction  the  equal  protection 
of  the  laws,  or  to  pass  a  law  impairing  the 
obligation  of  a  contract,  or  which  inteHeres 
with  commerce  between  the  states. 

On  October  3,  1893,  the  complainants  filed 
their  replication  to  the  answer. 

At  and  about  the  same  time,  and  in  the 
same  court,  certain  stockholders  of  the  Chi- 
cago, Burlington,  A  Quin<7  Railroad  *Com-[640] 
pany,  of  the  Chicago  &  Northwestern  Rail- 
way Company,  and  of  the  Union  Pacific 
Railway  Company,  filed  three  other  bills  of 
complaint,  in  wmch  the  said  railroad  com- 

Eanies  and  the  said  persons  comprising  the 
oard  of  transportation  were  defendants, 
and  in  which  bills  the  same  facts  and  cir^ 
cumstances  were  alleged  and  the  same  relief 
was  prayed  for  as  in  the  bill  in  the  present 
case.  All  of  the  state  officers  appeared  and 
answered  by  the  same  counsel,  and  alleged 
the  same  defenses  and  contentions  as  were 
alleged  in  their  answer  in  this  suit.  Those 
cases  were  put  at  issue,  and  after  a  large 
amount  of  evidence  was  put  in,  final  decrees 
were  rendered  against  the  defendants,  and, 
on  March  7,  1898,  the  decrees  of  the  circuit 
court  were  affirmed  by  this  court.  Smyth 
V,  Ames,  169  U.  S.  466,  42  L.  ed.  819,  .18 
Sup.  Ct.  Rep.  814.  No  testimony  was  taken 
by  either  party  in  the  present  case,  but  it 
was  agreed,  while  the  other  cases  were  pend- 
ing, that  the  proofs  taken  in  them  should 
be  accepted  with  the  same  force  and  effect 
as  if  taken  in  this  case;  that  the  *  case 
s!fiould  not  be  further  particularly  proceed- 
ed in  until  the  Supreme  Court  should  have 
rendered  its  decree  in  the  other  cases,  when 
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-a  decree  should  be  entered  conformable  to 
those  entered  by  the  Supreme  Court  in  the 
-other  three  eases. 

Meanwhile,  Hastings,  the  attorney  general 
'When  the  bills  were  filed,  was  succeeded  in 
%ds  oflioe  by  Smyth,  who  by  proper  order 
-vras  substituted  as  defendant  and  appellant. 
Overlooking  or  disregarding  the  existing 
tpreliminarj'  injunction  of  the  circuit  court, 
•:«nd  the  agreement  that  this  case  should 
'4J»ide  the  result  in  the  other  cases,  Smyth, 
msattomey  general,  brought  an  action  in  the 
supreme  court  of  the  state  of  Nebraska 
^igainst  the  said  Chicago,  Rock  Island,  and 
Piuufie  Railway  Company,  alleging  that  the 
^colllpany,  in  violation  of  the  act  of  April  12, 
%8UZ,  at  divers  times  had  charged  for  the 
transportation  of  freight  between  points  on 
ita  road  in  Nebraska  rates  in  excess  of 
those  fixed  by  the  act,  and  claiming  judg- 
ment for  $310,000,  .the  amount  of  penalties 
alleged  to  have  accrued.  The  attention  of 
Attorney  General  Smyth  was  then  called  to 
the  injunction  order  of  the  circuit  court, 
mnd  he  thereupon  gave  the  counsel  of  the 
■comyany  to  understand  that  before  the  ex- 
fiiration  of  his  term  of  office  he  would  dis- 
-miss  said  action.  Relying  upon  the  under- 
CB41]standing  *and  agreement  aforesaid,  the  com- 
pany took  no  proceedings  to  enforce  the  said 
injunction  and  agreement. 

On  or  about  January  1,  1901,  the  said  de- 
vfendant,  Frank  N.  Prout,  succeeded  the  said 
Smvth  in  his  office  of  attorney  general,  who 
•declined  to  dismiss  the  said  action  in  the 
supreme  couit  of  Nebraska.  Whereupon 
-the  company  filed  its  answer  in  the  said  ac- 
'tion  in  due  form,  alleging  the  prior  penden- 
-cy  of  the  action  in  the  circuit  court  of  the 
'United  States,  and  the  existence,  in  full 
force  and  effect,  of  the  injunction  order  of 
that  court.  No  reply  to  this  answer  ap- 
pears to  have  ever  been  filed,  and  thereup- 
on, on  or  about  February  15,  1901,  the  com- 
jpany  moved  the  said  court  for  judgment 
^pon  the  pleadings,  but  the  court  denied 
said  motion,  upon  grounds  set  out  in  its 
opinion.  State  v.  Chicago,  R,  /.  <€  P.  R,  Co. 
CI  Neb.  545,  85  N.  W.  556.  No  further 
proceedings  have  been  taken  in  said  action, 
•and  the  injunction  order  of  the  circuit  court 
iremains  unmodified,  and  in  full  force  and 
effect. 

On  April  6,  1901,  Starr  and  Allerton 
tiled,  in  the  circuit  court  of  the  United 
States,  their  supplemental  bill,  alleging  the 
ffore^ing  facts,  and  praying  that  the  order 
and  injunction  previously  issued  upon  their 
•original  bill  be  extended  to  and  against  the 
said  Frank  N.  Prout,  as  attorney  general, 
and  that  he  be  enjoined  and  restrained  from 
further  prosecuting  the  action  brought  in 
the  name  of  the  state  of  Nebraska  against 
the  railway  company. 

To  this  supplemental  bill  Prank  N.  Prout 
•Hied  a  demurrer  on  the  ground  that  the  bill 
was  against  the  defendant  in  his  official 
-capacity  as  attorney  general  of  the  state, 
and  was  against  the  state,  and  that  there- 
fore the  court  was,  under  the  11th  Amend- 
ment of  the  Constitution,  without  jurisdic- 
tion. 

TTpon  argument,  the  demurrer  was  over- 
use 


ruled,  and  the  injunction  prayed  for  was  is- 
sued. The  order  directing  the  injunction 
provided  that  if  the  defendant  elected  to 
stand  bv  his  demurrer  and  declined  further 
to  plead,  a  final  decree  should  so,  as  in  the 
case  of  Smyth  v.  Ames,  and,  the  defendant 
having  elected  in  open  court  to  stand  upon 
his  demurrer,  a  final  decree  was  entered 
conformable  to  that  in  Smyth  y.  Ames. 
From  that  decree  the  defendant,  Frank  N. 
Prout,  appealed  to  this  court. 

Mr,  Frank  N.  Front  argued  the  cause 
and  filed  a  brief  for  appellant: 

The  duty  of  state  courts  to  uphold  the 
fundamental  law  of  the  United  States  is  no 
lees  imperative  than  that  of  the  Federal 
courts. 

Fitts  V.  MoOhee,  172  U.  S.  632,  43  L.  ei. 
543,  19  Sup.  Ct  Rep.  269. 

A  Federal  court  is  without  jurisdiction  to 
enj<Nn  an  attorney  general  from  prosecuting 
in  the  state  court  a  suit  brought  in  the 
name  of  the  state  to  recover  peimsilties. 

FUt8  v.  McOhee,  172  U.  S.  516,  43  L.  ed. 
535,  19  Sup.  Ct.  Rep.  269;  State  v.  Chicago, 
R.  /.  d  P,  R.  Co,  61  Neb.  545,  85  N.  W.  556; 
Louisiana  v.  Jumel,  107  U.  S.  723,  27  L.  ed. 
448,  2  Sup.  Ct  Rep.  128;  Cunningham  v. 
Macon  d  B,  R.  Co,  109  U.  S.  446,  27  L.  ed. 
992,  3  Sup.  Ot.  Rep.  292,  609;  Hagood  v. 
Southern,  117  U.  S.  52,  29  L.  ed.  805,  6  Sup. 
Ct.  Rep.  608;  Re  Ayera,  123  U.  S.  497.  31 
L.  ed.  226,  8  Sup.  Ot  Rep.  164;  Reagan  y. 
Farmers*  Loan  d  T.  Co.  154  U.  S.  362,  38  L. 
ed.  1014,  4  Inters.  Com.  Rep.  560,  14  Sup. 
Ct  Rep.  1047;  Harkrader  v.  Wadley,  172  U. 
S.  148,  43  L.  ed.  399,  19  Sup.  Ct  Rep.  1 19. 

Mr.  J.  M .  Woolworth  ai^gued  the  cause, 
and,  with  Mr.  W.  D.  McHugh,  filed  a  brief 
for  appellees: 

An  agreement  in  the  Rock  Island  Case 
that  it  should  abide  the  result  here  of  the 
three  other  cases  was  eminently  proper. 

Pacific  R.  Co,  V.  Kefchum,  101  U.  S.  289, 
25  L.  ed.  932. 

A  suit  against  individimls  for  the  purpose 
of  preventing  tnem,  as  officers  of  a  state, 
from  enforcinff  an  unconstitutional'  enact- 
ment to  the  injury  of  the  rights  of  the  plain- 
tiff, is  not  a  suit  against  the  state  within 
the  meaning  of  U.  S.  Const  11th  Amend. 

Smyth  V.  Ames,  169  U.  S.  466,  42  L.  ed. 
819,  18  Sup.  Ot.  Rep.  418;  Reagan  y.  Farm- 
ers* Loan  d  T.  Co.  154  U.  8.  362,  38  L.  ed. 
1014,  4  Inters.  Com.  Rep.  560,  14  Sup.  Ot 
Rep.  1047. 

If  two  courts  have  concurrent  jurisdiction 
of  a  controversy,  the  one  in  which  suit  is 
first  brought  will  retain  it  until  final  dispo- 
sition,' to  the  entire  exclusion  of  any  process 
or  inquiry  in  the  other. 

Peck  V.  Jenness,  7  How.  612,  12  L.  ed. 
841;  Chittenden  v.  Brexoster,  2  Wall.  191, 
17  L.  ed.  839:  Orion  v.  Smith,  18  How.  263, 
16  L.  ed.  393;  Sharon  y.  Terry,  13  Sawy. 
387,  1  L.  R.  A.  672,  36  Fed.  337 ;  Harkrader 
V.  Wadlev,  172  U.  S.  148,  43  L.  ed.  399,  19 
Sup.  Ct  Rep.  119. 

*Mr.  Justice  Shirms  delivered  the  opinion  [648] 
of  the  court: 

As  the  appellant  demurred  to  the  supple- 
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mental  bill,  and  elected  to  siadd  6ti  his  de- 
murrer when  the  final  decree  of  the  circuit 
«ourt  was  entered,  we  have  now  only  to  con- 
sider the  questions  of  law  presented  by  the 
•demurrer. 

That  it  was  competent  for  the  parties, 
plaintiffs  and  defendants,  to  agree  to  dis- 
pense with  taldng  evidence,  to  accept  the 
evidence  taken  in  the  other  cases,  and  to 
abide  by  the  decrees  therein  to  be  entered, 
we  have  no  reason  to  doubt  {Pacific  R.  Co. 
V.  Ketchum,  101  U.  S.  289,  26  L.  ed.  932), 
and  that  such  an  agreement  was  entered  in- 
to is  conceded.  The  allegations  of  fact  and 
the  contentions  of  law  being  the  same  in  all 
the  cases,  such  an  arrangement  was  conven- 
ient and  proper.  The  decrees  in  the  other 
«ases  having  been  affirmed  by  this  court,  it 
was  in  accordance  with  that  agreement  that 
the  circuit  court  should  enter  a  similar  de- 
cree in  the  present  case.  In  so  far,  then,  as 
the  substantial  merits  of  tlie  case  are  con- 
cerned, we  are  not  called  upon  to  consider 
them.  They  have  been  concluded  by  the 
reasoning  and  opinion  of  this  court  in  the 
other  csi^es.  Smyth  v.  Ames,  169  U.  S.  466, 
42  L.  ed.  819,  18  Sup.  Ct.  Rep.  418. 

But  by  this  appeal  we  are  asked  to  de- 
clare that  the  circuit  court  had  no  jurisdic- 
.  tion.  because  it  appears,  on  the  face  of  the 
bill,  that  the  complaint  is  essentially  against 
the  state  of  Nebraska,  and  is  in  contraven- 
tion of  the  11th  Amendment  of  the  Consti- 
tution of  the  United  States. 

It  is  a  sulBcient  answer  to  this  contention 
that  it  was  made*  considered,  and  deter- 
mined in  Smyth  v.  Ames,  In  the  opinion 
in  that  case  it  was  said: 

"Within  the  meaning  of  the  11th  Amend- 
ment of  the  Constitution,  the  suits  are  not 
against  the  state,  but  against  certain  indi- 
viduals charged  with  the  administration  of 
[643]  a  state  *enajd;ment,  which,  it  is  alleged,  can- 
not be  enforced  without  violating  the  con- 
stitutional rights  of  the  plaintiffs.  It  is 
the  settled  doctrine  of  this  court  that  a  suit 
against  individuals,  for  the  purpose  of  pre- 
venting them,  as  officers  of  a  state,  from  en- 
forcing an  unconstitutional  enactment  to 
the  injury  of  the  rights  of  the  plaintiff,  is 
not  a  suit  against  the  state  within  the 
meaning  of  that  amendment.  Pennoyer  v. 
IlcConnaughy,  140  U.  S.  10,  35  L.  ed.  365, 
11  Sup.  Ct.  Rep.  699;  Re  Tyler,  149  U.  S, 
164,  37  L.  ed.  689,  13  Sup.  Ct.  Rep.  785; 
Reagan  v.  Farmers*  Loan  d  T.  Co.  164  U.  S. 
3G2,  38  L.  ed.  1014,  4  Inters.  Com.  Rep.  560, 
14  Sup.  Ct  Rep.  1047;  Scott  v.  Donald,  165 
U.  S.  68,  41  L.  ed.  632,  17  Sup.  Ct.  Rep. 
265;  Tindal  v.  Wesley,  167  U.  S.  204,  42  L 
cd.  137,  17  Sup.  Ct.  Rep.  770." 

The  Constitution  of  the  United  States, 
with  the  several  amendments  thereof,  must 
be  regarded  as  one  instrument,  all  of  whose 
T)i-ovi»ions  are  to  be  deemed  of  equal  valid- 
ity. It  would,  indeed,  be  most  unfortunate 
if  the  immunitv  of  the  individual  states 
from  suits  by  citizens  of  other  states,  pro- 
vided for  in  the  Uth  Amendment,  were  to 
be  interpreted  as  nullifying  those  other  pro- 
visions which  confer  power  on  Congress  to 
regulate  commerce  among  the  several  states, 
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which  forbid  the  states  from  entering  into 
any  treaty,  alliance,  or  confederation,  from 
passing  any  Mil  of  attainder,  eo  post  facto 
law,  or  law  impairing  the  obligation  of  con- 
tracts, or,  without  the  consent  of  Congress, 
from  laying  any  duty  of  tonnage,  entering 
into  any  agreement  or  compact  with  other 
states,  or  from  engaging  in  war, — all  of 
which  provisions  existal  before  the  adoption 
of  the  11th  Amendment,  which  still  exist, 
and  which  would  be  nullified  and  made  of 
no  effect  if  the  judicial  power  of  the  United 
States  could  not  be  invoked  to  protect  citi- 
zens affected  bv  the  passage  of  state  laws 
disregarding  these  constitutional  limita- 
tions. Much  less  can  the  11th  Amendment 
be  successfully  pleaded  as  an  invincible  bar- 
rier to  judicial  inquiry  whether  the  salu- 
tary provisions  of  the  14th  Amendment 
have  been  disregarded  by  state  enactments. 
On  the  other  hand,  the  judicial  power  of  the 
United  States  has  not  infrequently  been  ex- 
ercised in  securing  to  the  several  states,  in 
proper  cases,  the  immunity  intended  by  the 
11th  Amendment.  Hans  v.  Louisiana,  134 
U.  S.  10,  33  L.  ed.  845,  10  Sup.  Ct.  Rep. 
504;  North  Carolina  v.  Temple,  134  U.  S. 
22,  33  L.  ed.  849,  10  Sup.  Ct.  Rep.  609; 
Harkrader  v.  Wadley,  172  U.  S.  148.  43  L. 
ed.  399,  19  Sup.  Ct.  Rep.  119;  Fitts  v.  Mo- 
Oliee,  172  U.  S.  516,  43  L.  ed.  535,  19  Sup. 
Ct.  Rep.  269. 

*It  is  one  of  the  important  functions  of[54k4] 
this  court  to  so  interpret  the  various  provi- 
sions and  limitations  contained  in  the  or- 
ganic law  of  the  Union  that  each  and  all  of 
them  shall  be  respected  and  observed. 

It  is  further  argued  by  the  appellant,  as 
one  of  the  grounds  of  his  demurrer,  that  he 
was  complained  against  in  his  official  ca- 
pacity as  attorney  general  of  the  state  of 
Nebraska,  and  not  in  his  individual  capac- 
ity as  a  citizen  thereof*  and  that  the  attor- 
ney general  of  a  state  cannot  be  restrained 
by  an  injunction  of  a  United  States  court 
from  enTorcing  the  criminal  laws  of  the 
state. 

This,  we  think,  is  only  another  phase  of 
the  same  question. 

It  is  true  that  the  defendant  was  included 
in  the  bill  as  the  attorney  eeneral  of  the 
state,  but  that  was  because  he  was  one  of 
the  board  of  transportation,  which  was  di- 
rected to  enforce  tne  provisions  of  the  act. 
'£he  bill  did  not  seek  to  interfere  with  the 
acts  of  the  attorney  general  in  prosecuting 
offenders  against  the  valid  criminal  laws  of 
the  state,  but  its  obiect  was  to  prevent  him 
from  collecting  penalties  that  had  accrued 
under  the  provisions  of  a  statute  judicially 
determined  to  be  void.  The  injunction 
must  be  so  read  and  understood. 

Several  changes  of  incumbents  in  the  of- 
fice of  attorney  general  took  place  while  the 
cases  were  proceeded  in,  but  that  did  not  de- 
prive the  court  of  iurisdicMon.  The  succes- 
sors in  office  were  duly  substituted,  and  thus 
became  subjected  to  the  preliminary  and 
final  decrees  of  the  court.  The  object  of 
the  supplemental  bill  was  to  restrain  the 
present  appellant,  as  successor  to  Smyth, 
from  attempting  to  transfer  the  veir  mat- 
ters that  stood  for  judgment  in  the  Federal 
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eourt  to  the  state  court  by  filiD^^  a  bill  in 
the  latter.  Such  a  course  might  bring 
about  a  conflict  between  those  courts,  and 
create  the  confusion  so  often  deprecated  by 
this  court.  Peck  v.  Jenness,  7  How.  625, 
12  L.  ed.  846;  Ohittenden  y.  Brewster,  2 
Wall.  191,  17  L.  ed.  839;  Orton  v.  Smith,  18 
How.  263,  15  L.  ed.  393. 

The  jurisdiction  of  the  circuit  court  could 
not  be  defeated  or  impaired  by  the  institu- 
tion, by  one  of  the  parties,  of  subsequent 
nrnopf^dines,  whether  civil  or  criminal,  in- 
(646]Tolyiiig  the  ^same  legal  questions,  in  the 
state*  court.  Harkrader  v.  Wadleyt  172  U. 
S.  148.  166,  43  L.  ed.  399,  405,  19  Sup.  Ct. 
Rep.  119,  126. 

The  decree  of  the  Oirouit  Court  %%  af- 
firmed. 

Mr.  Justice  Harlan,  concurring: 
I  am  in  favor  of  modifying  the  judgment 
in  some  particulars  and  then  affirming  it, 
but  I  do  not  concur  in  all  the  reasoning  of 
the  opinion. 


TOMAS  0.  QUTIERRES  et  al,  ApptB^ 

V, 

ALBUQUERQUE  LAND   &   IRRIGATION 

COMPANY. 

(See  8.  C.  Reporter's  ed.  545-057.) 

Public    waten — appropriation    of — validity 
of  territorial  legislation, 

1.  Territorial  as  well  as  state  legfslatkm  with 
respect  to  the  regulation  of  the  use  of  public 
waters  was  authorised  by  the  proTlsIons  of 
the  acts  of  Congress  of  March  8,  1891  (26 
Stat,  at  L.  1095,  chap.  561,  U.  S.  Comp. 
SUt.  1901,  p.  1570),  and  of  July  26,  1866 
(14  Stat,  at  L.  253,  chap.  262,  |  9,  Rev.  Stat. 
I  2839,  U.  S.  Comp.  Stat.  1901,  j>.  1437), 
recognlslDg,  so  far  as  the  United  States  Is 
concerned,  the  validity  of  local  customs  and 
decisions  In  respect  to  the  appropriation  of 
water,  and  those  of  the  desert  land  act  of 
March  8,  1877  (19  Stat,  at  L.  377,  chap.  107, 
U.  S.  Comp.  Stat.  1901,  p.  1549),  permitting 
the  appropriation  of  water  for  Irrigation  and 
the  reclamation  of  desert  land. 

8.  Power  to  authorise  Irrigation  corporations 
organised  under  N.  M.  act  February  24,  1887, 
to  take  and  divert  surplus  public  waters  over 
and  above  the  needs  of  prior  appropriators, 
was  not  denied  to  the  legislature  of  that  ter- 
ritory  by  the  proviso  In  the  desert  land  act 
of  March  8,  1877,  19  Stat,  at  L.  877,  chap. 
107,  U.  S.  Comp.  Stat.  1901,  p.  1549),  that 
surplus  water  on  the  public  domain  shall  re* 
main  and  be  held  free  for  the  appropriation 
and  use  of  the  public  for  Irrigation,  mining, 
and  manufacturing  purposes,  subject  to  ex- 
isting rights. 

[No.  16.] 

Argued  January  9,  190t.    Decided  Febru- 
ary tS,  190S. 

Mon.»*Of»  the  right  of  prior  appropriation 
of  water  act  note  to  Isaacs  v.  Baiter  (Wash.) 
to  U  B.  A.  MS. 
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APPEAL  from  the  Supreme  Court  of  lb* 
Territory  of  New  Mexico  to  review  a 
judi^^ment  which  affirmed  a  judgment  of  the 
District  Court  for  the  First  Judicial  Dis- 
trict of  that  Territory  within  and  for  the 
County  of  Santa  F6,  granting  a  perpetual 
injunction  against  interference  with  a  sur* 
vey  by  an  irrigation  corporation.  Affirmed. 
See  same  case  below«  61  Pac.  357. 

Statement  by  Mr.  Justice  WMtet 

*This  litigation  waa  begun  by  the  appellee, [546^ 
in  the  district  court  for  the  second  judicial 
district  of  the  territory  of  New  Mexico, 
within  and  for  the  county  of  Bernalillo.  In 
the  bill  of  complaint,  equitable  relief  waa 
sought  against  the  now  appellants.  It  wao 
alleged,  in  substance,  that  plaintiff,  on  De- 
cember 31,  1897,  became  a  body  corporate, 
pursuant  to  the  provisions  of  an  act  of  the 
general  assembly  of  the  territory  of  New 
Mexico,  approved  February  24,  1887,  for  the 
purpose  of  constructing  a  canal,  ditch,  and 
pipe  line  between  named  points  in  the  coun- 
ty of  Bernalillo,  in  the  territory  of  New 
Mexico;  that,  as  preliminary  to  the  con- 
struction of  such  canal,  ditch,  and  pine  line, 
a  survey  of  lands  along  the  proposea  route 
thereof  was  necessary,  and  such  survey  was 
authorized  by  law;  and  that  the  defendants^ 
asserting  ownership  of  lands  along  such  pro- 
posed route,  had  forcibly  prevented  the  em- 
ployees of  the  plaintiff  from  entering  oo 
said  lands  to  make  survey  thereof.  It  was 
prayed  that  temporarily,  pending  the  suit, 
and  perpetually  by  the  £nal  decree,  the  de- 
fendants might  be  enjoined  from  further  in- 
terference with  the  making  of  the  survey^ 
and  there  was  also  a  prayer  for  general  re- 
lief. In  their  answer  the  defendants  admit- 
ted their  interferences  with  the  proposed 
survey,  as  complained  of  in  the  bill,  but  as- 
serted their  right  to  do  so.  Reiterating  the 
allegations  of  the  answer,  by  cross  com- 
plaint, a  perpetual  injunction  was  asked  re- 
straining entry  by  the  plaintiff  upon  the 
lands.  An  order  was  issued  temporarily 
restraining  the  defendants,  as  prayed,  and 
thereafter  a  demurrer  to  the  answer  and 
cross  oomplaint  of  the  defendant  was  filed 
and  overruled.  After  replication  by  the  re- 
spective parties  the  cause  was  transferred 
to  the  district  court  of  the  first  Judicial  dis- 
trict for  the  territory  of  New  Mexico,  wit^ 
in  and  for  the  county  of  Santa  F6.  In  Uiat 
court  trial  was  had  and  judgment  was  en- 
tered in  favor  of  the  plaintiff,  perpetuating 
the  preliminary  injunction  ana  dismissing 
the  cross  complaint  of  the  defendants.  *The[547] 
following  finding  of  fact  and  conclusions  ol 
law  were  embodied  in  the  judgment: 
"Findings  of  Fa<^. 

"I.  That  the  plaintiff  is  a  corporation  and 
has  complied  with  the  provisions  of  the 
laws  of  tne  territory  of  New  Mexico.  It  is 
OTiganized  for  the  purpose  of  constructing  a 
canal  from  a  point  on  the  Rio  Grande  about 
28  miles  above  the  city  of  Albuquerque  to 
the  railroad  bridge  across  said  Rio  Grande, 
at  Isleta,  the  initial  and  terminal  points  of 
said  caml  being  within  the  county  of  Ber- 
nalillo. 
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*T1,  That  the  headgate  of  plaintiff's  pro- 
pooed  caual  is  to  be  at  a  point  on  the  Rio 
Grande  three  eighths  (f )  of  a  mile  below  or 
M>uth  of  the  Indian  village  of  San  Felipe, 
about  28  miles  above  the  city  of  Albu- 
querque;  that  the  ultimate  terminus  or 
point  of  discharge  into  the  river  is  at  the 
railroad  bridge  near  Isleta,  the  entire 
length  of  the  canal  to  be  about  thirty-five 
(35)  miles.  The  present  proposed  terminus 
is  at  the  city  of  Albuquerque. 
.  "III.  That  the  engineer  of  the  company 
was  proceeding  with  a  survey  of  the  line  be- 
tween Albuquerque  and  the  headgate  when 
defendants  interfered  with  and  obstructed 
the  said  engineer  in  the  making  of  said  sur- 
vey. 

"IV.  That  the  capacity  of  the  said  pro- 
posed canal  is  two  hundred  and  ten  (210) 
cubic  feet  of  water  per  second. 

"V.  That  there  are  at  present  thirteen 
ditches  taking  water  from  tne  river  between 
the  proposed  headgate  of  plaintiff's  canal 
and  Albuqueraue,  and  seven  between  Albu- 
querque and  the  Indian  town  of  Isleta. 

"Vl.  That  the  aggregate  capacity  of  all 
the  said  old  ditches  is  four  nundred  and 
ninety-eight  (498)  cubic  feet  per  second, 
and  the  court  finds  that  there  nas  been  » 
valid  prior  appropriation  by  the  owners  of 
said  old  ditches  of  the  said  four  hundred 
and  ninety-eight  (408)  feet  per  second  of 
water. 

"VII.  That  during  a  few  months  oi*  parts 
of  the  summer  months  of  the  years  1894, 
1895,  1896,  and  1897  there  was  no  surplus 
water  flowing  in  the  river  at  the  proposed 
headgate,  but  during  a  large  majority  of  the 
£648]  months  of  each  of  these  years  *  there  was  a 
large  amount  of  surplus  water  flowing  past 
that  point,  and  that  those  years  were  the 
onl^  years  within  ten  or  twenty  years  in 
which  the  river  was  dry  at  or  above  Albu- 
querque. 

"VIII.  That  in  a  majority  of  the  last  ten 
years  there  has  been  surplus  water  flowing 
in  the  said  river  at  the  proposed  headgate 
at  all  ^imes. 

"IS.  That  the  river  became  dry  at  Albu- 
qtierque  about  the  last  of  June,  1894,  and 
remained  so  for  twenty-two  days,  and  also 
in  June,  1896,  for  a  number  of  days,  the 
court  being  unable  to  find  the  exact  number 
or  length  of  time  from  the  evidence. 

"X.  That  the  months  of  June,  July,  Au- 
gust, and  September  are  the  'dry  season.' 

"XI.  That  the  planting  and  growing  sea- 
son in  the  Rio  Grande  v^ley  begins  in  Feb- 
ruary and  ends  with  October. 

"XII.  That  very  few  farmers  served  by 
the  present  ditches  sow  wheat,  oats,  barley, 
or  rye  in  the  fall  of  the  year,  but  do  so  in 
the  spring,  beginning  during  February  or 
March,  and  that  very  little,  if  any,  of  the 
water  now  appropriated  is  used  for  these 
crops  after  June  15th,  but  the  water  is  used 
for  chili,  com,  alfalfa,  and  melons  after  that 
time,  and  for  alfalfa  as  late  as  October. 

"XI  (I.  That  for  all  the  months  in  most 
years,  and  for  most  of  the  months  in  every 
year,  there  is  a  surplus  of  water  flowing  in 
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the  Rio  Grande  over  and  above  the  amount 
appropriated  by  said  old  ditches. 

^'XIV.  The  court  finds  that  there  is  no 
evidence  that  plaintiff  relies  on  any  source 
of  water  supply  than  the  Rio  Grande,  or 
that  the  proposed  clonal  of  plaintiff  is  ex- 
pected or  intended  to  receive  and  distribute 
stored  waters. 

"XV.  That  the  plaintiff  is  not  the  owner 
of  any  lands  along  the  line  of  its  proposed 
canal  or  elsewhere. 

"Xyi.  That  there  is  no  evidence  that 
plaintiff  has  any  contract  with  or  employ- 
ment by  any  person  who  is  the  owner  of 
lands  irrigable  from  said  proposed  canal  for 
the  conduct  of  water  upon  any  such  lands, 
or  that  any  owner  of  lands  not  now  irri- 
gated from  existing  acequias,  desires  or  in- 
tends to  irrigate  such  lands  from  plaintiff's 
canal  when  completed. 

•"XVII.   That  the  proposed  canal  of  the[5491 
plaintiff  will  cross  and  recross  the  existing 
acequias  of  Bernalillo  nine  times  within  a 
distance  of  1  mile  of  its  len^h. 

"XVIII.  That  some  of  the  defendants  and 
some  of  their  associates  are  the  owners  of 
lands  through  which  the  plaintiff  proposes 
to  construct  its  canal. 

"Conclusions  of  Law. 

"I.  That  the  plaintiff  corporation  is  enti- 
tled to  exercise  the  power  of  eminent  do- 
main. 

"II.  That  the  plaintiff,  b;^  the  filing  of  its 
articles  of  incorporation  with  the  secretary 
of  the  territory  of  New  Mexico,  and  comply- 
ing with  the  provisions  of  the  act  under 
which  it  is  incorporated,  has  acquired  a 
right  to  construct  its  canals  and  reservoirs 
to  divert  throuj^h  its  proposed  canal  surplus 
and  unappropriated  waters  fiowing  in  the 
Rio  Granae,  and  that  such  a  right  of  emi* 
nent  domain  does  not  depend  upon  the  own- 
ership of  lands  by  plaintiff  or  the  employ- 
ment of  plaintiff  prior  to  the  construction 
of  its  canal  by  owners  of  lands  to  carry  wa^ 
ters  for  such  owners. 

"III.  That  the  defendants,  at  the  time  of 
the  filing  of  the  complaint  herein,  unlawful- 
ly obstructed  the  plaintiff  in  the  exercise  of 
powers  lawfully  conferred  upon  it  by  the  act 
under  which  it  is  incorporate. 

"IV.  That  the  defendants  do  not  and  can- 
not in  this  action  lawfully  represent  the 
rights  of  such  persons  claiming  a  right  to 
the  use  of  the  waters  of  the  Rio  Grande,  by 
prior  appropriation,  when  tht  appropriation 
of  such  persons  was  effected  at  a  point  be- 
low  the  mouth  of  the  proposed  canal  of 
plaintiff. 

"V.  That  the  defendants  cannot  lawfully 
set  up  in  this  action  any  rights  secured  to 
them  and  their  associates  or  their  predeces- 
sors in  title  by  the  treaty  of  Guadalupe  Hi- 
dalgo, and  that  the  allegations  of  paragraph 
ten  of  the  answer  of  defendants  with  refer- 
ence to  the  treaty  of  defendants  are  imma- 
terial. 

"VI.  That  the  plaintiff  is  entitled  to  the 
relief  demanded  in  the  complaint,  including 
a  perpetual  injunction,  as  prayed  for. 

"VII.  That  defendants  are  not  entitled  to 
any  part  of  the  *relief  demanded  in  their[550l 
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«roM  complaint,  but  the  same  should  be  di9- 
4ni»Bed." 

A  motion  to  set  aside  the  findings  and 
judgment  and  for  a  new  trial  having  been 
-overruled,  the  cause  was  taken  to  th^  su- 
preme court  of  the  territory.  That  court 
4Lffirmed  the  judgment  of  the  trial  court  and 
^opted  as  its  own  the  findings  of  fact  made 
1)y  the  judge  of  the  district  court.  There- 
upon this  appeal  was  allowed. 

Mr,  Neill  B.  Field  axgued  the  cause  and 
filed  a  brief  for  appellants : 

Neither  the  state  legislature  nor  the  state 
courts  have  any  independent  power  to  inter- 
fere with  the  primary  disposal  of  the  public 
lands  of  the  United  States,  or  to  detract 
irom  the  estates  in  such  lands  granted  under 
the  laws  of  the  United  States. 

Luw  V.  Hoggin,  69  Cal.  255,  10  Pac.  674. 

The  power  of  the  territorial  legislature  to 
make  this  grant  is  utterly  inconsistent  with 
the  right  of  the  United  States  to  control  and 
•dispose  of  its  own  property  wheresoever  the 
same  may  be  situated. 

Gibson  y.  Chouteau,  13  Wall.  92,  20  L.  ed. 
-534;  Van  Brocklin  v.  Tennessee,  117  U.  S. 
151,  sub  nom.  Van  Brocklin  v.  Anderson,  29 
L.  ed.  845,  6  Sup.  Ct.  Rep.  670;  Van  Sickle 
T.  Haines,  7  Ncv.  262;  Thorp  v.  Freed,  1 
Mont.  680;  Paige  v.  Peters,  70  Wis.  178,  35 
N.  W.  328. 

llie  right  to  the  use  of  water  for  the  pur- 
poses of  irrigation  is  incident  to  the  owner- 
ship or  occupation  of  lands,  without  which 
it  does  not  exist. 

Basey  v.  OaUagher,  20  Wall.  083,  22  L.  ed. 
454;    Millheiser  v.  Long    (N.  M.)    61  Pac. 
Ill;  Starr  v.  Beck,  133  U.  S.  641,  33  L.  ed. 
761,  10  Sup.  Ot  Rep,  350;  Turner  v.  Oole, 
31  Or.  154,  49  Pac.  971;  Combs  v.  Agricul- 
tural Ditch  Co,  17  Colo.  146,  28  Pac.  966; 
Creek  v.  Bozeman  Waterworks  Co.  15  Mont. 
121,  38  Pac.  459;  Senior  v.  Anderson,  115 
Oal.  496,  47  Pac.  454;  Smith  v.  Haivkins, 
110  Cal.  122,  42  Pac.  453;  Simpson  v.  WiU 
iiams,  18  Nev.  432,  4  Pac.  1213;  Barrotos  v. 
Foa,  98  Cal.  63,  32  Pac.  811;  Faulkner  y. 
Rondoni,  104  Cal.  140,  37  Pac.  883;  Farm- 
-ers*  High  Line  Canal  d   Reservoir  Co,  v. 
^outhtoorth,  13  Colo.  Ill,  4  L.  R.  A.  767,  21 
JPac.  1028 ;  Rominger  v.  Squires,  9  Colo.  327, 
12  Pac.  213;  Schilling  y,  Rominger,  4  Colo. 
104;  Becker  v.  Marble  Creek  Irrig,  Co.  15 
Utah,  225,  49  Pac.  893,  1119;  St,  Luis  Wa- 
ter Co.  V.   Estrada,   117  Oal.   168,  48  Pac. 
1076;  Tyler  v.  Wilkinson,    4    Mason,    397, 
Fed.    Cas.    No.    14,312;  Rigney  v.  Tacoma 
Light  d  Water  Co,  9  Wash.  576,  26  L.  R.  A. 
425,  38  Pac.  147. 

In  case  of  a  conflict  between  a  law  of  the 
territory  of  New  Mexico,  and  a  treaty  stipu- 
lation of  the  United  States  made  in  pursu- 
ance of  law,  the  treaty  is  of  paramount  au- 
thority, and  must  prevail. 

Head  Money  Cases,  112  U.  S.  598,  sub 
nom,  Edye  v.  Robertson,  28  L.  ed.  803,  5 
Sup.  Ct.  Rep.  247;  Hauenstein  v.  Lynham, 
100  U.  S.  488,  25  L.  ed.  630;  Ware  v.  Hyl- 
fon,  3  Dall.  199,  1  L.  ed.  568;  Barker  v. 
Hanev.  1«1  U.  S.  486,  45  L.  ed.  965,  21  Sup. 
Ot  Rep.  690. 
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The  ajct  in  question  is  void  because  it  is 
not  a  reaaonajble  exercise  of  legislative 
power. 

People  y.  Daniels,  6  Utah,  288,  5  L.  R.  A. 
444,  22  Pac.  159 ;  Ellison  y.  Linford,  7  Utah, 
166,  25  Pac.  744;  Baca  ▼.  Perez,  8  N.  M. 
187.  42  Pac.  162. 

The  right  of  the  appellee  to  exercise  the 
power  of  eminent  domain  depends  upon  its 
ability  to  show  affirmatively  that  it  is  or- 
ganized to  serve  the  public,  and  not  merely 
for  private  gain. 

Re  Niagara  Falls  d  W,  R,  Co,  108  N.  T. 
384,  15  N.  E.  429 ;  Union  River  Logging  R. 
Co,  12  Land.  Dec.  581;  Noble  y.  Union  River 
Logging  R.  Co.  147  U.  S.  172,  37  L.  ed.  126, 
13  Sup.  C*t  Rep.  271. 

The  conclusion  of  the  courts  below  that 
appellee,  by  the  mere  filing  of  its  articles  of 
incorporation,  became  authorized  to  exercise 
the  power  of  eminent  domain,  is  in  direct 
conflict  with  principles  established  by  a  very 
large  number  of  decisions. 

Wcidenfeld  v.  Sugar  Run  R,  Co,  48  Fed. 
615;  Bridal  Veil  Lumbering  Co,  v.  Johnson, 
30  Or.  205,  34  L.  R.  A.  368,  46  Pac  790; 
Re  Deansville  Cemetery  Asso,  66  N.  Y.  569, 
23  Am.  Rep.  86;  Re  Eureka  Basin  Ware- 
house d  Mfg.  Co.  96  N.  Y.  42;  Re  Rochester, 
H,  d  L,  R.  Co,  110  N.  Y.  119,  17  N.  E.  678; 
Re  New  York,  L.  d  W,  R,  Co,  99  N.  Y.  12,  1 
N.  E.  27 ;  1^  Split  Rock  Cable  Road  Co,  128 
N.  Y.  408,  28  N.  E.  506 ;  Apex  Transp,  Co.  y. 
Qarbade,  32  Or.  582,  52  Pac.  573,  54  Pac 
367,  882;  Consolidated  Channel  Co,  y.  Cen- 
tral P,  R,  Co,  61  Oal.  269;  Coster  v.  Tide 
Water  Co,  18  N.  J.  Eq.  54;  People  em  rel. 
Robinson  ▼.  Pittsburgh  R.  Co.  63  CaL 
694. 

There  is  nothing  in  the  legislation  of  Con- 
gress which,  even  impliedly,  recognizes  the 
validity  of  the  act  in  question. 

Bear  Lake  d  River  Waterworks  d  Irrig, 
Co,  y.  Oarland,  164  U.  S.  18,  41  L.  od.  334, 
17  Sup.  Ct.  Rep.  7;  United  States  r.  Rio 
Grande  Dam  d  Itrig,  Co,  174  U.  S.  690,  43 
L.  ed.  1136,  19  Sup.  Ct.  Rep.  770. 

The  object  sought  to  be  aocompli^ed  by 
the  territorial  legislature  is  not  only  not  in 
harmony  with  the  policy  of  Congress,  but  is 
directly  opposed  to  it. 

Ferris  v.  Higley,  20  Wall.  375,  sub  nom. 
Pen-is  y.  Higley,  22  L.  ed.  383;  Clayton  y. 
Utah,  132  U.  S.  632,  33  L.  ed.  455,  10  Sup. 
Ct.  Rep.  190;  Ew  parte  Lothrop,  118  U.  S. 
113,  30  L,  ed.  108,  6  Sup.  Ot.  Rep.  984. 

Territorial  legislation  is  invalid  when  in 
conflict  or  inconsistent  with  the  Ic^slation 
of  Ocmgress. 

Ferris  y,  Higley,  20  Wall.  375,  sub  nom. 
Pen-is  V.  Higley,  22  L.  ed.  383;  Lewis  v. 
Pima  County,  165  U.  S.  57,  39  L.  ed.  67,  15 
Sup.  Ct  Rep.  22;  Clayton  v.  Utah,  132  U.  S. 
632,  33  L.  ed  455,  10  Sup.  Ct  Rep.  190; 
United  States  v.  McMillan,  165  U.  S.  504,  41 
L.  ed.  805,  17  Sup.  Ct.  Rep.  395. 

The  doctrine  of  prior  appropriation,  as  es- 
tablished in  the  arid  region,  does  not  com- 
pletely supersede  all  riparian  rights. 

Union  MUl  d  Min.  Co.  v.  Dangberg,  81 
Fed.  94 ;  Barrows  v,  Fow,  98  Cal.  66,  32  Pac 
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111;  Lux  T.  Haggin,  69  Cal.  255,   10  Pac. 
€74;  Hairs  Mexican  Law,  §§  1396,  1397. 

Mr,  IXrilliAm  B.  Childers  argued  the 
«&UM  and  filed  a  brief  for  appellee: 

Whenever  the  title  has  pajseed,  been  con- 
rfsytd  by  the  aovereign,  and  the  land  hafi  be- 
come priTate  property,  ''primary  disposal  of 
the  9041  has  beem  made.''  Thereafter  any 
legislation  relating  thereto  does  not  "inter- 
fere with  the  primary  disposal  of  the  soil." 

Qib9on  V.  Chouteau,  13  Wall.  99,  20  L.  ed. 
536;  Henshaw  y.  Bissell,  18  Wall.  255,  21  L. 
el  835;  King  v.  Thomas,  6  M<Mit.  409,  12 
Pac.  865. 

Congress  has  expressly  recognized  the 
power  of  the  l^^lature  to  legislate  on  this 
subject. 

Baaey  y.  Gallagher,  20  Wall.  681,  22  L. 
ed.  454.  See  also  Jennison  v.  Kirk,  98  U.  S. 
453,  25  L.  ed.  240;  Broder  v.  Natoma  Water 
^  Min.  Co,  101  U.  S.  274,  25  L.  ed.  790; 
Atchi9(m  y.  Peterson,  20  Wall.  513,  22  L.  ed. 
416. 

The  validity  of  such  legislation  by  a  ter- 
ritory has  never  been  questioned.  It  has 
been  expressly  recognized. 

Sturr  V.  BeOc,  133  U.  S.  545,  33  L.  ed.  762, 
10  Sup.  Ct  Rep.  350. 

The  act  of  Congress  of  1866,  as  well  as 
the  desert  land  acts,  applies  only  to  the  pub- 
lic domain. 

Long,  Irrigation,  §  30 ;  Cruse  v.  McCauley, 
1>6  Fed.  369 ;  Smith  v.  Denniff,  24  Mont.  20, 
50  L.  R.  A.  741,  60  Pac.  398;  Carson  v. 
Hentner,  33  Or.  512,  43  L.  R.  A.  130,  52  Pac. 
506. 

Whether  e  particular  region  is  a  farming 
aeigfaborhood,  and  whether  the  supply  of 
Wttter  to  that  neighborhood  constitutes  a 
public  use,  are  questions  of  fact. 

Long,  Irrigation,  $  5,  p.  14 ;  Lindsay  Irrig, 
Co.  T.  Mehrtens,  97  Cal.  676,  32  Pac.  802; 
Uu  V.  Haggin,  69  Cal.  255,  10  Pac.  674; 
Aliso  Water  Co.  v.  Baker,  95  Cal.  268,  30 
Pac  537. 

The  doctrine  of  riparian  rights  has  never 
prevailed  in  New  Mexico,  either  under  Mex- 
ico or  the  United  States. 

Long,  Irrigation,  f  10;  Trambley  y.  Lut- 
erman,  6  N.  M.  16,  27  Pac.  312;  Millheiser 
▼.  Long  (N.  M.)  61  Pac.  Ill;  Luw  y.  Hag- 
gin,  69  Cal.  255,  10  Pac.  674. 

The  Spanish  and  Mexican  law  existed  in 
Kew  Mexico,  and  continues  to  exist,  except 
«>  far  as  changed  by  statute.  That  law  as 
to  water  rights  was  based  on  the  principle 
of  prior  appropriation.  This  principle  was 
«t«o  early  recognized  by  the  courts  of  the 
Pacific  and  Rodky  Mountain  states. 

Barnett  v.  Bamett,  9  N.  M.  205,  50  Pac. 
338;  American  Ins.  Co,  y.  Canter,  1  Pet. 
544,  suh  nom.  American  Ins.  Co.  y.  S56  Bales 
iff  Cotton,  7  L.  ed.  255;  United  States  y. 
Psrehemati,  7  Pet.  82,  8  L.  ed.  615;  Mitchel 
▼.  United  States,  9  Pet.  729,  9  L.  ed.  289; 
Chicago,  R.  I,  d  P.  R.  Co.  y.  McOlirm,  114 
U.  S.  546.  29  L.  ed.  271,  5  Sup.  Ct.  Rep. 
1005;  Insular  Cases,  182  U.  S.  1-391,  45  L. 
ed.  1041-1146,  21  Sup.  Ct.  Rep.  742-826. 

New  Mexico  is  a  territory,  but  in  it  the 
It^Iature  baa  all  le;gislative  povtner,  except 
is  limited  by  the  Constitution  of  the  United 
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States  and  the  organic  act  and  the  laws  of 
Congress  appertaining  thereto. 

Walker  v.  A  etc  Mexico  d  S.  P.  R.  Co.  165 
U.  S.  604,  41  L.  ed.  843,  17  Sup.  Ct.  Rep. 
421. 

The  use  of  w::  '^cr  for  irrigation,  when  dis- 
tributed by  ail  ii  ligation  company,  is  a  pub- 
lic use. 

Long,  Irrigatio.K  §  4,  p.  12,  and  authori- 
ties there  cited;  (htri/  v.  Goodwin  (Ariz.) 
26  Pac.  376;  Fallbifn!.'.  Trrig.  Dist.  v.  Brad- 
ley, 164  U.  S.  112,  41  L.  c.l.  3q9,  17  Sup.  Ct. 
Rep.  56. 

In  the  case  of  the  public  domain  it  is  not 
essential  that  the  appropriator  should  have 
acquired,  or  have  the  right  to  acquire,  title 
to  the  land  upon  which  the  wat^  is  to  be 
used ;  and  an  alien  may  make  a  valid  appro- 
priation of  water  on  the  public  land,  al- 
though he  may  be  incompetent  to  acquire 
title  to  the  land  itself. 

Long,  Irrigation,  %  35;  Ely  v.  Ferguson, 
91  Cal.  187,  27  Pac.  587;  Santa  Paula  Wa- 
terxjoorks  v.  Peralta,  113  Cal.  38,  45  Pac. 
168;  Toohey  v.  Campbell,  24  Mont.  13,  60 
Pac.  396;  Thorpe  v.  Tenem  Ditch  Co.  1 
Wash.  566,  20  Pac.  588. 

Mr.  Justice  White,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  pertinent  portions  of  the  territorial 
act  of  February  24,  1887,  under  which  tlie 
plaintiff  below  was  incorporated,  are  noted 
m  the  margin.f 

*It  will  be  seen  that  the  act  authorized  the[551] 
formation  of  corporations  for  the  purpose 
of  constructing  and  maintaining  reservoirs 
and  canals,  or  ditches  and  pipe  lines,  and 
that  two  purposes  •were  to  be  subserved  byt553] 
the  formation  of  such  companies  ( 1 )  tlie 
supplying  of  water  for  irrigation,  mining, 
manufacturing,  domestic,  and  other  public 
uses,  including  cities  and  towns;  and  (2) 
the  colonization  and  the  improvement  of 
lands  in  connection  therewith.  The  articles 
of  association  of  the  appellee  set  out  the 
second  of  the  aforesaid  objects  as  bein<T  the 

tCorporatlon  Laws  of  New  Mexico,  1897. 

I  468.  Any  five  persons  who  may  desire  to 
form  a  company  for  the  purpose  of  construct- 
ing and  maintaining  reservoirs  and  canals,  or 
ditches  and  pipe  lines,  for  the  purpose  of  sup- 
plying water  for  the  purpose  of  irrigation,  min- 
ing, manufacturing,  domestic,  and  other  public 
uses,  including  cities  and  towns,  and  for  the 
purpose  of  colonization  and  the  Improvement 
of  lands  In  connection  therewith,  for  either  or 
both  of  said  objects,  either  Jointly  or  separate- 
ly, shall  make  and  sign  articles  of  incorpora- 
tion, which  shall  be  aclcnowledged  before  the 
secretary  of  the  territory,  or  some  person  au- 
thorized by  law  to  take  the  acknowledgment  of 
conveyances  of  real  estate,  and  when  so  ac- 
knowledged such  articles  shall  be  filed  with  such 
secretary. 

I  469.  Such  articles  shall  set  forth :  First 
The  full  names  of  the  Incorporators  and  the 
corporate  name  of  such  company. 

Second.  The  purpose  or  purposes  for  which 
such  company  Is  formed,  and,  If  the  object  be  to 
ccmstruct  reservoirs  and  canals,  or  ditches  and 
pipe  lines  for  any  of  the  purposes  herein  speci- 
fied, the  beginning  point  and  terminus  of  the 
main  line  of  such  canals  and  ditches  and  pipe 

601 


938.  558 


Supreme  Court  of  the  United  States. 


Oct.  Tebic, 


purpose  for  which  the  company  was  formed. 
Tiie  organization  of  the  company  in  con- 
formity to  the  requirements  of  the  statute 
is  not  questioned,  and  the  existence  of  sur- 
plus water  over  and  above  the  needs  of  prior 
•ppropriators  of  water  at  the  point  where  it 
was  proposed  to  divert  the  waters  of  the 
Rio  Graiuie  for  the  proposed  canal  is  a  fact 
found  by  the  trial  court  and  not  disputed 
either  in  the  supreme  court  of  the  territory 
or  in  the  argument  made  at  bar. 

The  conten(;ion8  urged  upon  our  notice 
substantially  resolve  themselves  into  two 
general  propositions:  First,  that  the  terri- 
torial act  was  invalid,  because  it  assumed  to 
dispose  of  property  of  the  United  States 
witnout  its  consent;  and,  seccnid,  that  said 
statute,  in  so  far,  at  least,  as  it  authorized 
the  formation  of  corporations  of  the  char- 
acter of  the  complainant,  was  inconsistent 
with  the  legislation  of  Congress  and  there- 
fore void.  These  propositions  naturally  ad- 
mit of  consideration  together. 

The  argument  in  support  of  the  first  prop- 
osition proceeds  upon  the  hypothesis  that 
the  waters  affected  by  the  statute  are  public 
waters,  the  property,  not  of  the  territory  or 
of  private  individuals,  but  of  the  United 
States;  that  by  the  statute  private  individ- 
uals, or  corporations,  for  their  mere  pecun- 
iary profit,  are  permitted  to  acquire  the  un- 
appropriated portion  of  such  public  waters, 
in  violation  of  the  right  of  the  United  States 
to  control  and  dispose  of  its  own  property 
wheresoever  situated.  Assuming  that  the 
appellants  are  entitled  to  urge  the  objection 
referred  to,  we  think,  in  view  of  the  legisla- 
tion of  Congress  on  the  subject  of  the  ap- 


propriation of  water  on  the  public  domain, 
•particularly  referred  to  in  the  opinion  of[553] 
this  court  in  United  States  v.  Rio  Grande 
Dam  d  IrHg,  Co,  174  U.  S.  704-706,  43  L. 
ed.  1142,  1143,  19  Sup.  Ct.  Rep.  770,  the  ob- 
jection is  devoid  of  merit.  As  stated  in  the 
opinion  just  referred  to,  by  the  act  of  July 
26,  1866  (14  Stat,  at  L.  263,  chap.  202.  | 
9,  Rev.  Stat.  §  2339,  U.  S.  Comp.  Stat.  1901, 
p.  1437),  Congress  recognized,  as  respecta 
the  public  domain,  "so  far  as  the  United 
States  are  concerned,  the  validity  of  the  lo- 
cal customs,  laws,  and  decisions  of  courts  id 
respect  to  the  appropriation  of  water."  By 
the  act  of  March  3,  1877  (19  Stat,  at  L. 
377,  chap.  107,  U.  S.  Comp.  Stat.  1901,  p. 
1549),  the  right  to  appropriate  such  an 
amount  of  water  as  mif^ht  be  necessarily 
used  for  the  purpose  of  irrigation  and  rec- 
lamation of  desert  land,  part  of  the  public 
domain,  was  granted,  and  it  was  further 
provided  that  "all  surplus  water  over  and 
above  such  actual  appropriation  and  use,  to- 
gether with  the  water  of  all  lakes,  rivers,  and 
other  sources  of  water  supply  upon  the  pub- 
lic lands  and  not  navigable,  shall  remain  and 
be  held  free  for  the  appropriation  and  use  of 
the  public  for  irrigation,  mining,  and  mami- 
facturing  purposes,  subject  to  existing 
rights." 

That  the  purpose  of  Congress  was  to  rec- 
ognize as  well  the  legislation  of  a  territory 
as  of  a  state  with  respect  to  the  regulation 
of  the  use  of  public  waters,  is  evidenced  by 
the  act  of  March  3,  1891  (26  Stat,  at  L. 
1095,  chap.  661,  U.  S.  Comp.  Stat.  1901,  p. 
1570).    By  the  18th  section  of  the  act  of 


lines,  and  the  general  course,  direction,  and 
length  thereof  shall  be  stated. 

Third.  The  amount  of  the  capital  stock  and 
the  number  of  shares  as  definitely  as  practica- 
ble. 

Fourth.  The  term  of  existence  of  the  com- 
pany, which  shall  not  exceed  fifty  years. 

Fifth.  The  nnmber  of  directors,  and  the 
names  of  those  who  shall  manage  the  business 
of  the 'company  for  the  first  year. 

Sixth.  The  name  of  the  city  or  town  and 
county  In  which  the  principal  place  of  business 
of  the  company  Is  to  be  located. 

I  484.  Corporations  formed  under  this  act 
for  the  purpose  of  furnishing  and  supplying 
water  for  any  of  the  purposes  mentioned  In 
section  four  hundred  and  sixty-eight  shall  have. 
In  addition  to  the  powers  hereinbefore  men- 
tioned, rights  ss  follows : 

First.  To  cause  such  examination  and  sur- 
veys for  their  proposed  reservoirs,  canals,  pipe 
lines,  and  ditches  to  be  made,  as  may  be  neces- 
sary to  the  selection  of  the  most  eligible  loca- 
tions and  advantageous  routes,  and  for  such 
purpose,  by  their  oflScers,  agents,  and  servants, 
Co  enter  upon  the  lands  or  water  of  any  per- 
son or  of  this  territory. 

Second.  To  take  and  hold  such  voluntary 
grant  of  real  estate  and  other  property  as  shall 
be  made  to  them  In  furtherance  of  the  purposes 
of  such  corporation. 

Third.  To  construct  their  canals,  pipe  lines, 
or  dltohes  upon  or  along  any  stream  of  water. 

Fourth.  To  take  and  divert  from  any 
stream,  lake,  or  spring  the  surplus  water,  for 
the  purpose  of  supplying  the  same  to  persons, 
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to  be  used  for  the  objects  mentioned  In  section 
four  hundred  and  sixty-eight  of  this  act.  but 
such  corporations  shall  have  no  right  to  inter- 
fere with  the  rights  of,  or  appropriate  the  prop- 
erty of,  any  persons  except  upon  the  payment 
of  the  assessed  value  thereof,  to  be  ascertained 
as  In  this  act  provided.  And  provided,  further. 
That  no  water  shall  be  diverted  If  It  will  Inter- 
fere with  the  reasonable  requirements  of  any 
person  or  persons  using  or  requiring  the  same^ 
when  so  diverted. 

Fifth.  To  furnish  water  for  the  purposes 
mentioned  In  section  four  hundred  and  sixty- 
eight,  at  such  rates  as  the  by-laws  may  pre- 
scribe; but  equal  rates  shall  be  conceded  t» 
each  class  of  consumers. 

Sixth.  To  enter  upon  and  condemn  and  ap- 
propriate any  lands,  timber,  stone,  gravel,  or 
other  material  that  may  be  necessary  for  tho 
uses  and  purposes  of  said  companies. 

.....  a  a 

I  492.  That  no  Incorporation  of  any  com- 
pany or  companies  to  supply  water  for  tho 
purposes  of  Irrigation  and  other  purix>ses  shall 
have  any  right  to  divert  the  usual  and  natural 
flow  of  water  of  any  stream  which  by  law  of 
1854  has  been  declared  a  public  acequla  for  any 
use  whatever,  between  the  fifteenth  day  of  Feb- 
ruary and  the  fifteenth  day  of  October  of  eachi 
year,  unless  It  be  with  the  unanimous  consent 
of  all  and  every  person  holding  agricultural  and 
cultivated  lands  under  such  stream  or  public 
acequla,  and  to  be  Irrigated  by  the  water  fur- 
nished by  said  stream  or  public  acequla,  and 
that  no  Incorporation  of  any  company  or  com- 
panies shall  Interfere  with  the  water  rights  of 
any  Individual  or  company  acquired  prior  t<^ 
the  passsge  of  this  act 
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1891  it  waa  provided  as  follows  (italics  not 
in  original ) : 

"Sec.  18.  That  the  right  of  way  throush 
the  public  lands  and  reserrations  of  the 
United  States  is  hereby  cranted  to  any  canal 
or  ditch  company  formed  for  the  purpose  of 
irrigation  and  duly  organized  under  the  laws 
of  any  state  or  territory,  which  shall  have 
filed,  or  may  hereafter  file,  with  the  Secre- 
tary of  the  Interior  a  copy  of  its  articles 
of  incorporation,  and  due  proofs  of  its  organ- 
ization under  the  same,  to  the  extent  of  the 
ground  occupied  by  the  water  of  the  reservoir 
and  of  the  canal  and  its  laterals,  and  50  feet 
on  each  side  of  the  marginal  limits  thereof; 
also  the  right  to  take,  from  the  public  lands 
adjacent  to  the  line  of  the  canal  or  ditch, 
material,  earth,  and  stone  necessary  for  the 
construction  of  such  canal  or  ditoh:  Pro- 
fjided^  That  no  such  right  of  way  shall  be  so 
located  as  to  interfere  with  the  proper  occu- 
|M4]pation  by  the  government  of  any  *8uch  reser- 
vation, and  all  maps  of  location  shall  be  sub- 
ject to  the  approval  of  the  department  of 
the  government  having  jurisdiction  of  such 
reservation,  and  the  privilege  herein  ^pranted 
shall  not  be  coostru^  to  interfere  with  the 
control  of  water  for  irrigation  and  other  pur- 
poses under  authority  of  the  respective 
states  or  territories. ''  It  may  be  observed 
that  the  purport  of  the  previous  acts  is  re- 
flexively  illustrated  by  tne  act  of  June  17, 
1902  (32  SUt  at  L.  388).  That  act  ap- 
propriated the  receipts  from  the  sale  and 
aisposal  of  the  puolic  lands  in  certain 
states  and  territories  to  the  construction 
of  irrigation  works  for  the  reclamation 
of  arid  lands.  The  8th  section  of  the  act  is 
ma  follows: 

"Sec.  8.  That  nothing  in  this  act  shall  be 
construed  as  affecting  or  intended  to  affect 
or  to  in  any  way  interfere  with  the  laws  of 
any  state  or  territory  relating  to  the  con- 
trol, appropriation,  use,  or  distribution  of 
water  used  in  irrigation,  or  any  vested  right 
acquired  thereunder,  and  the  Secretory  of 
the  Interior,  in  carrying  out  the  provisions 
of  this  act,  shall  proceed  in  conformity  with 
such  laws,  and  nothing  herein  shall  in  any 
way  affect  any  right  of  any  stete  or  Federal 
flovemroent  or  of  any  landowner,  appropria- 
tor,  or  user  of  water  in,  to,  or  from  any  in- 
terstate stream  or  the  waters  thereof:  Pro- 
vided^  That  the  right  to  the  use  of  water  ac- 
quired under  the  provisions  of  this  act  shall 
be  appurtenant  to  the  land  irrigated,  and 
beneficial  use  shall  be  the  basis,  the  measure, 
mud  the  limit  of  the  right." 

It  would  necessarily  seem  to  follow  from 
the  legislation  referred  to  that  the  statute 
which  we  have  been  considering  is  not  incon- 
sistent with  the  legislation  of  Congress  on 
the  subject  of  the  disposal  of  waters  flowing 
over  the  public  domain  of  the  United  Stetes. 
Of  course,  as  held  in  the  Rio  Orande  Oaae, 
p.  703,  L.  ed.  1141,  Sup.  Ct.  Rep.  775,  even 
a  state,  as  respecte  streams  within  ite  bor- 
•ders,  in  the  absence  of  specific  authority 
from  Congress,  "cannot,  by  ite  legislation, 
destroy  the  right  of  the  United  Stetes,  as 
the  owner  of  lands  bordering  on  a  stream, 
to  the  continued  flow  of  ite  waters;  so  far, 
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at  least,  as  may  be  necessary  for  the  benefi- 
cial uses  of  the  government  property;"  and 
the  power  of  a  stete  over  navigable  streams 
and  their  tributeries  is  further  limited  by 
the  ^superior  power  of  the  general  govern- [555] 
ment  to  secure  the  uninterrupted  navigabil- 
ity of  all  navigable  streams  within  the  lim- 
its of  the  United  Stetes.  Necessarily,  these 
limitations  are  equally  applicable  in  re- 
straint of  the  legislative  branch  of  a  terri- 
torial government,  controlled,  as  is  such 
body,  by  Congress.  If  we  assume  that  a  re- 
striction on  Uie  power  of  a  territory  similar 
to  that  first  steted  prevails  in  favor  of  pri- 
vate owners  of  lands  along  a  running; 
stream,  the  act  in  question  clearly  is  not 
violative  of  such  righte,  for  the  same  does 
not  attempt  to  authorize  an  infringement 
of  them.  The  water  which  it  is  provided 
may  be  appropriated  is  "surplus"  water,  of 
any  stream,  lake,  or  spring,  and  it  is  specifi- 
cally provided  in  subdivision  4  of  §  17  of 
the  act  ''That  no  water  shall  be  diverted,  if 
it  will  interfere  with  the  reasonable  require- 
mente  of  any  person  or  persons  using  or  re- 
quiring the  same  when  so  diverted."  So, 
also,  in  §  25,  it  is  declared  "that  no  incor- 
poration of  any  company  or  companies  shall 
interfere  with  the  water  righte  of  anv  indi- 
vidual or  compainr  acquired  prior  to  tne  pas- 
sage of  this  act."  The  finding  of  the  court 
below  that  "surplus"  water  existed  negates 
the  idea  that  any  legitimate  appropriation 
of  water  which  can  be  made  by  the  appellee 
can  in  anywise  violate  the  righte  of  others. 

We  perceive  no  merit  in  the  contention 
that  the  proviso  in  the  desert  land  act  of 
March  3,  1877,  declaring  that  surplus  water 
on  the  public  domain  shall  remain  and  be 
held  free  for  the  appropriation  and  use  of 
the  public  for  irrigation,  mining,  and  manu- 
facturing purposes,  subject  to  existing 
righte,  is  an  expression  of  the  will  of  Con- 
gress that  all  public  waters  within  ite  con- 
trol or  the  control  of  a  legislative  body  of 
ite  creation,  must  be  directly  appropriated 
b^  the  owners  of  land  upon  which  a  benefi- 
cial use  of  water  is  to  be  made,  and  that  in 
conseuuence  a  territorial  legislature  cannot 
lawfully  empower  a  corporation,  such  as  the 
appellee,  to  become  an  intermediary  for  fur- 
nishing water  to  irrigate  the  lands  of  third 
parties.  As  all  owners  of  land  within  the 
serrice  capacity  of  appellee's  canal  will  pos^ 
sese  the  right  to  use  the  water  which  may 
be  diverted  into  such  canal,  the  use  is  clear- 
ly public  (Fallhrook  Irrig.  Bist,  v.  Bradley, 
164  U.  S.  163,  41  L.  ed.  390,  17  Sup.  Ct. 
Rep.  50),  and  appellee  is  therefore  a  public 
affency,  *whose  ri^ht  to  divert  water  and  [556] 
whose  continued  existence  is  dependent  upon 
the  application  by  it  within  a  reasonable 
time  ot  such  diverted  water  to  a  beneficial 
use.  Irrigation  corporations  generally  are 
recognized  in  the  legislation  of  Congress, 
and  the  righte  conferred  are  not  limited  to 
such  corporations  as  are  mere  combinations 
of  owners  of  irrigable  land. 

It  is  conceded  on  behalf  of  appellant  that, 
by  the  laws  of  Mexico  in  force  when  the  ter- 
ritory of  New  Mexico  was  ceded  to  the 
United  Stetes,  the  use  of  the  waters  of  both 
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navigable  and  ammvigable  streams  was  not 
limited  to  riparian  lands,  but  extended  as 
well  to  lands  which  did  not  lie  upon  the 
banks  of  the  rivers,  and  that  such  use  was 
subject  to  be  regulated  and  controlled  by 
the  public  authorities.  It  is,  however,  con- 
tended that  the  effect  of  the  statute  under 
conf^ideration  is  to  free  the  waters  from 
public  control  and  to  transfer  them  to  pri- 
vate control,  a  position. which  is  manifestly 
unsound,  in  view  of  the  public  nature  of 
such  corporations  and  their  liability  to  reg- 
ulation by  the  legislative  authori^  which 
has  in  effect  created  them.  The  concession 
above  referred  to  and  the  implication  aris- 
ing from  the  statement  in  the  answer  and 
cross  bill  to  the  purport  that  the  title  of  the 
defendants  to  their  lands  was  derived,  me- 
diately or  immediately,  from  those  who  held 
title  thereto  at  the  time  of  the  acquisition 
of  New  Mexico  by  the  United  States,  coupled 
with  the  findins  by  the  trial  court  that, 
after  making  all  due  allowances  for  valid 
appropriations  of  water  within  the  portion 
of  the  Rio  Granjde  directly  affected  by  the 
canal  of  the  appellee^  there  yet  existed  a 
surplus  of  unappropriated  water,  warrant- 
ed the  trial  coiut  in  treating  as  immaterial 
the  claim  asserted  in  the  tenth  paragraph 
of  the  answer  of  the  defendants  to  the  effect 
that,  by  the  treaty  of  cession  of  New  Mexi- 
CO  to  the  United  States,  the  defendants  and 
their  associates  acquired  the  right  of  user 
of  all  the  waters  of  the  Rio  Grande  adjacent 
to  their  lands.  Neither  do  we  think  that 
the  trial  court  was  called  upon,  at  the  in- 
stance of  the  defendants,  entire  strangers  in 
every  aspect  to  other  appropriators,  to  in- 
quire into  and  pass  upon  the  Question 
whether  appropriators  of  water  below  the 
mouth  of  the  proposed  canal  of  appellee 
would  be  injured  by  the  construction  of  the 
[657  J  canal.  The  rights  of  such  persons  'will  not, 
of  course,  be  injuriously  affected  by  the  de- 
cree in  this  cause,  and  non  constat  but  that 
they  may  yet  intervene  for  their  own  pro- 
tection, if  they  deem  that  the  construction 
of  the  canal  will  be  an  invasion  of  their 
rights,  or  that  they  may  be  willing  to  forego 
objection  to  the  construction  of  the  canal. 

On  the  whole,  we  are  of  opinion  that  the 
decree  of  the  Supreme  Court  of  the  Terri- 
tory of  New  Mexico  was  correct,  and  it  U 
therefore  affirmed, 

Mr.  Justice  M eKenna  dissents. 


GEORGE  C.  RANKIN,  as  Receiver  of  the 
Elmira  National  Bank,  Plff.  in  Err., 

V. 

CHASE  NATIONAL  BANK. 

(See  S.  C.  Reporter's  ed.  657-566.) 

Payment  —  in  embezzled  currency  —  bona 
fides — recovery  by  owner— hanks — cash- 
%er*s  implied  authority — inapplicable  in- 
struction. 

NOTR. — On  the  title  to  atolen  or  fraudulently 
altered  neyotiable  ra^cr — see  note  to  Baldwin 
v.  Kly.  13  L.  ed.  U.  &  2C6. 
604 


1.  One  who  has  In  good  faith  received  cnrrency 
in  payment  of  an  exist Inp  debt  cannot  b« 
compelled  to  make  repayment  because  It  sob- 
sequently  appears  that  such  currency  bad 
been  embezzled  by  the  one  who  made  the 
payment 

2.  To  chaise  the  jury  that  the  authority  of  .a 
bank  cashier  to  draw  a  draft  in  his  otBcial 
capacity  In  his  Individual  favor  may  be  Im- 
plied from  the  course  of  previous  business  Is 
error  which  requires  the  reversal  of  a  Judg- 
ment which  sustains  the  right  of  a  collecting 
bank  to  retain  the  proceeds  In  payment  of 
his  Individual  debt,  where  such  draft  was  In 
fact  not  drawn  to  his  Individual  order,  but 
by  him  as  cashier  to  his  order  as  cashier, 
and  Indorsed  for  deposit  to  his  credit  as 
cashier. 

[No.  106.] 

Argued  December  S,  4*  1902,    Decided  Fe5- 
ruary  23,  1903. 

TN  ERROR  to  the  United  SUtes  Circuit 
X  Court  of  Appeals  for  the  Second  Circuit 
to  review  a  judgment  which  affirmed  a  judg- 
ment  of  a  Circuit  Court  in  an  action  by  a. 
receiver  of  a  national  bank  for  a  lesser  sum 
than  claimed  in  the  complaint.  Reversed, 
and  remanded  to  the  Circuit  Court  for  a 
new  trial. 

See  same  case  below«  46  C.  C.  A.  683«  10& 
Fed.  987. 

Statement  by  Mr.  Justice  WlUtes 
On  the  23d  day  of  May«  1893,  the  El- 
mira National  Bank  of  Elmira,  New  York,, 
failed,  and  a  receiver  was  shortly  there- 
after appointed.  At  the  date  of  the  failure,, 
on  tbe  nee  of  the  ledger  of  the  Chase  Na- 
tional  Bank  of  New  York  city,  there  was  a 
balance  to  the  credit  of  the  Elmira  bank 
which  was  paid  with  interest  at  6  per  cent, 
ajB  previously  agreed  on.  The  receiver  at 
the  time  of  this  payment,  asserted  that  h» 
was  entitled  to  a  larser  sum.  This  beii^ 
disputed  bv  the  Chase  bank,  the  present  suit 
was  brought.  In  substance  the  cause  of  ac- 
tion was  oased  upon  the  averment  that  the 
Chase  bank  had  wrongfully  charged  the  ac- 
count of  the  Elmira  bank  with  a  check  for 
$16,012.60.  The  answer,  whilst  admitting 
the  charginff  of  the  check,  asserted  its  valid- 
ity. In  adaition,  it  was  averred  that,  even 
although  the  check  had  not  been  le^ly 
charged,  the  Elmira  bank  was  not  entitled 
to  recover^  because  at  the  time  the  check 
was  debited  to  its  account,  and  as  a  result 
of  such  charge,  two  credit  items,  one  of 
$8,000  and  the  other  of  $7,000,  had  been  ]^ut 
to  the  account  of  the  Elmira  bank,  to  wluch 
it  otherwise  would  not  have  been  entitled, 
and  *hence  the  check  had  been  oounterbal*[559] 
anced  by  the  credits  in  question.  There  was 
verdict  and  judgment  in  favor  of  the  Chase 
bank,  and  the  case  was  taken  by  the  Elmira 
bank  to  the  circuit  court  of  appeals.  That 
court  decided  that  the  trial  court  had  cor- 
rectly instructed  the  iury  that  the  check 
for  $16,012.60  was  void,  and  therefore  had 
been  illegally  debited  to  the  Elmira  bank. 
The  court,  moreover,  held  that  the  court  be- 
low was  right  in  instructing  that  the  two 
credit  items,  referred  to  in  the  answer, 
could  be  retained  by  the  Chase  bank  if  the 
sum  thereof  belonged  to  that  bank,  which 
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had  given  credit  to  •Elmira  for  the  amount 
solely  as  a  counter  entry  to  the  charge  of 
the  check  for  $15,012.50.  The  judgment 
was,  however,  reversed^  and  a  new  trial  or 
dered,  because  it  was  concluded  there  was 
no  proof  from  which  the  jury  could  have  in 
ferred  that  the  Chase  bank  had  a  right  to 
retain  the  $7,000  item.  43  C.  C.  A.  490. 
104  Fed.  214.  On  the  new  trial  the  case 
made  was  as  follows: 

J.  J.  Bush,  who  was  the  cashier  of  the  El- 
mira bank,  borrowed  for  his  individual  ac- 
count from  the  Chase  bank  a  sum  of  money, 
and  his  debt,  evidenced  by  his  demand  note, 
secured  by  stock  of  the  Elmira  bank  as  col- 
lateral, amounted,  on  the  4th  of  May,  1893, 
in  principal  and  interest,  to  a  sum  slightly 
exceeding  $15,000.  On  that  day  Porter,  the 
vice  president  of  the  Chase  bank,  through 
the  long-disti^nce  telephone,  called  Bush  at 
Elmii*a,  and  requested  that  he  either  pay 
his  debt  or  furnish  additional  security. 
Bush  replied  that  he  would  come  to  New 
York  city  on  the  next  morning  and  settle 
the  matter.  On  the  morning  of  the  5th  of 
May  he  appeared  at  the  office  of  the  Chase 
bank  and  offered  to  Porter,  the  vice  presi- 
dent, $8,000  in  cash  and  a  draft  for  $7,000, 
signed  by  Bush  as  cashier  of  the  Elmira 
bank,  drawn  on  the  Quaker  City  National 
Bank  of  Philadelphia.  The  vice  president 
stated  to  Bush  tnat  the  draft  on  Philadel- 
phia was  not  equivalent  to.  cash,  because  of 
the  disturbed  flnancuil  condition  prevailing 
in  Philadelphia,  and  hence  declined  to  re- 
ceive the  draft  in  i>ayment  of  the  note.  It 
was  thereupon  agreed  that  Bush  would  give^ 
his  individual  check  on  the  Elmira  bank  for 
the  principal  and  interest  of  his  debt;  that 
this  check  should  be  by  him  certified  and 
[660] made  payable  at  the  *Chase  bank;  that  the 
cash  offered  should  be  received,  and  that 
the  check  and  cash  should  be  at  once  put, 
respectively,  to  the  debit  and  credit  of  the 
account  of  the  Elmira  bank.  It  was  also 
understood  that  the  draft  on  Philadelphia 
Bhould  be  taken,  and  when  collected  its  pro- 
ceeds should  be  credited  to  the  Elmira  ac- 
count. Thereupon  a  check  was  drawn  by 
Bush  individually  on  the  Elmira  bank. 
Across  the  face  of  this  check  the  following 
was  written: 

Certified  and  accepted  May  5,  1893. 
Payable  at  Chase  National  Bank,  New 
York.  Elmira  National  Bank. 

By  J.  J.  Bush,  Cashier. 

There  was  conflict  in  the  testimony  as  to 
whether  the  $7,000  draft  on  Philadelphia, 
signed  by  Bush  as  cashier,  was,  when  first 
offered  by  him,  payable  to  his  individual  or- 
der or  to  his  order  as  cashier.  The  officer 
of  the  Chase  bank  testified  that  when  the 
draft  was  first  offered  it  was  payable  to 
Bush's  individual  order,  and  that  it  was 
siibseciuently  changed  so  as  to  make  it 
payable  to  the  order  of  Bush  as  cash- 
ier, to  carry  out  the  settlement  agreed 
upon.  There  was  no  conflict,  however, 
in  the  proof,  showing  that  the  draft  on 
Philadelphia,  as  actually  handed  to  the 
Chase  bank,  waa  drawn  by  Bush  ajs  cashier 
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of  the  Elmira  bank  to  his  own  order  as  such 
cashier,  and  was  indorsed  by  him  as  cash- 
ier for  deposit  in  the  Chase  bank.  The 
$8,000  in  cash,  having  been  received  from 
Bush,  was  at  once  credited  to  the  account 
of  the  Elmira  bank«  and  also  at  once  the 
account  of  that  bank  was  debited  with 
Bush's  individual  and  certified  check  for  the 
$15,012.50.  As  the  account  of  the  Elmira 
bank  had  to  its  credit  a  sum  more  than  suf^ 
ficient  to  pay  the  check,  it  resulted,  upon 
the  assumption  of  the^  legality  and  ^ood 
faith  of  the  Chase  bank  m  charging  the 
check,  that  it  at  once  received  the  full 
amount  of  the  debt  due  it  by  Bush.  The 
draft  on  Philadelphia  was  forwarded  for 
collection  and  was  thereafter  paid,  and  the 
proceeds  put  to  the  credit  of  the  account  of 
the  Elmira  bank.  It  was  shown  that  on 
the  5th  of  May,  when  Bush  drew  and  oer^ 
tified  his  individual  check  on  the  Elmira 
bank  for  $15,012.50,  his  deposit  account  with 
that  bank  *was  overdrawn.  It  was  shown  [561 J 
that  at  various  times,  covering  a  considera- 
ble period,  Bush  had  drawn,  as  cashier  of  the 
Elmira  bank,  a  number  of  checks  for  a  small 
amount,  each  to  his  individual  order,  and 
had  used  such  checks  to  pay  his  personal 
debts,  and  there  was  also  proof  tending  to 
show  that  the  officers  and  directors  of  the 
Elmira  bank  knew,  or  had  reason  to  know, 
that  such  checks  had  been  drawn  by  the 
cashier.  Other  checks  were  also  offered^ 
from  which  it  was  contended  the  inference 
of  implied  authority  could  be  legitimately 
drawn.  It  was  shown  that  the  Elmira  bank 
had  no  knowledge  of  the  drawing  of  the- 
check  of  $15,012.50,  and  the  fact  that  sudk 
check  had  been  charged  by  the  Chase  bank 
to  its  account  was  only  learned  after  the- 
failure  of  the  Elmira  bank,  when  the  Chase^ 
bank  rendered  its  account  to  the  receiver.. 
It  was  also  shown  that  Bush,  the  cashier,, 
had,  on  the  evening  of  the  4th,  or  the  morn- 
ing of  the  5th  of  May  taken  the  $8,000  of 
cash  which  he  paid  to  the  Chase  bank  from 
the  funds  of  the  Elmira  bank. 

The  court  instructed  the  jury  that  th»- 
check  for  $15,012.50  was  void  as  to  the  El- 
mira bank,  "because  it  was  the  certification 
of  the  cashier's  individual  check,  given  and 
received  for  his  individual  benefit,  with  no- 
authority  either  to  certify  or  to  make  it 
payable  elsewhere  than  at  the  office  of  the 
Elmira   National    Bank.     .    .    .    There    is. 
no  evidence  tending  to  '^'^ow  that  Bush  had 
any  real  or  apparent  authority  for  this  cer- 
tification or  to  make  the  check  payable  at. 
the   office   of    the   defendant.    .    .    .    The 
certification  by  a  easier  of  his  own  indi- 
vidual check  is  void,    irrespective    of    the^ 
question  whether  he  had  funds  in  the  bank 
to  meet  it,  for  he  could  not  act  in  regard 
to  the  same  check  in  two  capacities,  both  as. 
drawer  and  as  indorser,  to  bind  the  bank 
for  its  payment." 

To  this  instruction  of  the  court  no  excep- 
tion was  reserved  by  the  defendant.    Hav- 
ing thus  eliminated  the  check  of  $15,012.50^ 
from  the  account,  the  court  said: 

"The  importance  of  this  case  turns  upon 
another  set  of  facts,  to  which  I  will  now 
<»l11    your    attention.    You    will    see    that 
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Bush,  as  cashier,  certified  his  own  individ- 
ual check  for  $16,012.60,  and  that  he  left 
the  currency,  $8,000,  and  the  Quaker  City 
draft  for  $7,000.  Consequently,  whatever 
(562 lis  to  be  found  about  the  •liability  of  the  de- 
fendant to  repay  $16,000,  there  is  no  ques- 
tion that  it  is  liable  to  repay  $12.60  and  in- 
terest from  May  6,  1893,  and  your  verdict 
will  be  for  the  plaintiff  for  that  siun  at 
least." 

To  this  charge  also  no  exception  was  re- 
served  by  the  defendant.  The  court  then 
proceeded : 

'*The  questions  in  the  case  beyond  the 
$12.60  are  in  regard  to  the  right  of  the 
Chase  National  Bank  to  retain  the  $8,000 
in  currency  and  the  $7,000  draft.  You  will 
see  that,  with  the  exception  of  this  $12.60, 
I  put  the  case  as.  though  when  Bush  came 
in  with  his  bag  containing  $8,000  in  cur- 
rency and  $7,000  in  a  draft,  those  two,  the 
currency  and  the  draft,  had  been  received 
by  Porter  and  credited  upon  the  note,  and 
this  form,  this  illegal,  improper  form  of  tak- 
ing Bush's  individual  check  and  having  it 
certified  by  himself  as  cashier,  had  not  been 
gone  into.  The  questions  in  the  case  beyond 
the  $12.60  are  in  regard  to  the  ri^ht  of  the 
Chase  National  Bai3c  to  retain  the  $8,000 
in  currency  and  the  $7,000  draft.  Now, 
this  money,  this  currency,  was  without 
ouestion  taken  by  Bush  from  the  vaults  of 
the  Elmira  bank  without  authority,  and 
was  its  property,  but  inasmuch  as  it  was 
«urrencv  or  money,  bank  bills,  if  it  was  re- 
ceived by  the  defendant  in  good  faith,  in 
due  course  of  business  and  for  the  payment 
of  a  valid  debt,  the  defendant  is  not  sub- 
jected to  the  risk  of  repayment  to  the  per- 
son from  whom  it  was  illeffallv  obtained." 

Coming  to  consider  the  drait  for  $7,000, 
the  court  first  called  the  attention  of  the 
jury  to  the  fact  that  there  was  some  dispute 
in  the  testimony  as  to  whether  this  draft, 
when  originally  offered  by  Bush  to  the 
Chase  baink  in  part  pavment  of  his  debt, 
was  drawn  to  his  individual  order  or  to  his 
order  as  cashier,  but  expressed  an  opinion 
that  it  was  satisfactorilv  established  by  the 
testimony  adduced  by  the  Chase  bank  that 
the  draft,  when  first  offered  to  that  bank, 
was  drawn  to  Bush's  individual  order,  and 
that  the  adding  of  the  word  "cashier"  after 
the  name  of  Bush,  so  as  to  make  it  payable 
to  him  as  cashier,  was  subsequently  done, 
and  that  such  also  was  the  case  as  to  the 
indorsement  on  the  draft  making  it  payable 
for  deposit  in  the  Chase  National  Bank  to 
the  credit  of  Bush,  cashier,  that  is,  of  the 
Elmira  bank.  The  court,  however,  in- 
(563]structed  the  jury  that  in  *any  ev&it  the  ad- 
dition of  the  word  cashier  upon  the  face  of 
the  draft  and  the  indorsement  put  upon  it 
was  of  no  importance  except  as  a  mere  ele- 
ment of  proof  on  the  subject  of  the  ^ood 
faith  of  the  Chase  bank  in  having  received 
the  money  and  draft  from  Bush.  Thus 
treating  the  fact  that  the  draft  was  signed 
by- Bush  as  cashier,  and  was  payable  to  his 
order  as  cashier  for  deposit  in  the  Chase 
bank  to  the  credit  of  the  Elmira  bank,  as 
irrelevant,  except  on  the  question  of  good 
faith,  the  court  came  to  oonsider  whether 
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the  Chase  bank  was  entitled  to  retain  the 
proceeds  of  the  draft.  *The  jury  were  in- 
structed that  ''in  the  absence  of  any  author- 
ity in  the  cashier  to  draw  cashier's  drafts 
to  his  own  order  in  payment  of  his  indi- 
vidual debts,  the  person  who  receives  such  a 
draft  in  payment  of  a  cashier's  individual 
debt  takes  the  risk  of  being  obliged  to  pay 
the  draft  to  the  bank.  .  .  .  The  gener- 
al authority  of  the  cashier  to  draw  drafts 
or  checks  on  the  bank  in  the  conduct  of 
its  business  does  not,  by  itself,  permit  him 
to  draw  such  drafts  or  checks  in  payment 
of 'his  personal  debts,  or  to  raise  mone^  for 
the  transaction  of  his  personal  business. 
When,  therefore,  he  draws  a  draft  or  a 
check  on  the  bank  payable  to  his  own  order, 
and  for  his  own  individual  debt,  the  party 
acting  thereon  takes  the  risk  that  he  may 
act  without  authority  to  do  so." 

The  jury,  however,  were  instructed  that 
either  express  or  implied  authority  might 
have  been  conferred  to  draw  such  drafts, 
but  that,  as  there  was  no  proof  tending  to 
show  express  authority,  it  could  only  be 
found  by  implication.  The  source  from 
which  such  implication  might  be  derived 
from  the  proof  before  it  was  stated  to  the 
jury  is  as  follows: 

'*The  authority  of  a  cashier  may  be  in- 
ferred from  the  general  manner  in  which, 
for  a  period  sufiiciently  \ontt  to  establish  a 
settled  course  of  business,  ne  has  been  al- 
lowed, without  interference,  to  conduct  the 
affairs  of  the  bank.  It 'may  be  implied  from 
the  conduct  or  acquiescence  of  a  corporation 
as  represented  by  its  board  of  director?. 
When  during  a  series  of  years  and  in  nu- 
merous business  transactions  he  has  been 
permitted  without  objection,  and  in  his  of- 
ficial capacity,  to  pursue  a  particular  course 
of  conduct,  it  may  be  presumed,  as  between 
his  bank  and  those  who  in  ^ood  faith  deal 
with  it  upon  the  basis  *of  his  authority  to[564] 
represent  the  corporation,  that  he  has  acted 
in  conformity  with  instructions  received 
from  those  who  have  the  right  to  control  its 
operation.  His  authority  is  to  be  implied 
from  the  acquiescence  of  the  directors  in 
permitting  an  officer,  during  a  series  of 
years,  to  pursue  a  pairticular  course  of  con* 
duct,  and  this  acquiescence  is  derived  from 
their  actual  knowledge,  or  from  what  should 
have  been  their  knowledge  of  the  conduct^ 
of  the  course  of  business  of  the  officers." 

Commenting  at  length  upon  the  testi- 
mony showing  the  drawing  of  checks  by 
Bush  as  cashier  to  his  individual  order,  and 
pointing  out  the  fact  that  the  proof  on  the 
subject  was  different  and  stronger  than  had 
been  the  proof  in  the  case  when  previously 
tried,  the  question  of  fact  as  to  the  exist- 
ence of  the  course  of  business  authorizing 
the  inference  of  authority  in  Bush  was  sub- 
mitted to  the  jur^.  Exceptions  were  re- 
served by  the  receiver  to  the  foregoing  rul- 
ings, as  well  as  to  the  refusal  of  the  court 
to  give  instructions  which  were  asked,  em- 
bodying asserted  principles  of  law  which 
were  directly  antagonistic  to  those  chaiged 
by  the  court  to  the  jury.  There  was  ver- 
dict and  judgment  against  the  Chase  bank 
for  $12.60  with  interaBt»  and  the  case  waa 
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taken  B$fkin  to  the  circuit  court  of  appeals,   official  capacity  in  his  individual  favor  from 


That  court,  considering  that  all  the  legal 
controversiea  in  the  case  had  heen  settled 
by  its  previous  opinion,  and  that  the  addi- 
tional evidence  on  the  subject  of  course  of 
business  was  sufficient  to  support  the  ver- 
dict as  to  the  proceeds  of  the  draft  for 
$7,000,  affirmed  the  judgment^  for  the  rea- 
sons just  mentioned,  which  were  stated  in 

&  per  curiam  opinion. 

• 

Mr.  Edward  B.  Wl^taey  argued  the 
eause  and  filed  a  brief  for  plaintiff  in  error. 

Mr.  Thonuw  Thaoher  argued  the  cause, 
and,  with  Mr,  Alfred  B^  Thacher,  filed  a 
brief  for  defendant  in  error. 

Mr.  Justice  WlUte,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

1st.  The  illegality  of  the  check  for  $16,- 
012.50  and. the  wrong  resulting  from  charg- 
ing it  to  the  account  of  the  Elmira  bank  is 
not  open  to  controversy.  The  ruling  to 
[665]  that  effect  on  the  first  *trial  seems  to  have 
been  acquiesced  in  by  the  Chase  bank,  since 
it  prosecuted  no  writ  of  error,  and  this  is 
also  true  of  the  case  now  before  us.  Be- 
sides, no  exception  was  saved  by  the  Chase 
bank  at  the  trial  now  under  review  to  the 
instruction  of  the  court  concerning  the  il- 
legality of  the  check  and  its  insufficiency  as 
a  charge  against  the  funds  of  the  Elmira 
bank  on  deposit  with  the  Chase  bank.  That 
question  may  be,  therefore,  put  out  of  view. 

2d.  The  errors  assigned  by  the  receiver  of 
the  Klmira  bank  concerning  the  right  of  the 
Chase  bank  to  retain  the  $8,000  paid  it  in 
cash  are  also,  in  substance,  not  open  to  in- 
quiry because  of  the  verdict  of  the  jury. 
Whether  the  $8,000  in  currency  was  actual- 
ly received  by  the  Chase  bank  from  Bush 
in  good  faith  in  part  payment  of  his  note 
was  left  by  the  court  to  the  jury  under  ade- 
quate instructions,  and  these  issues  of  fact 
are  therefore  foreclosed  by  the  verdict  in 
favor  of  the  Chase  bank.  It  follows  that 
the  $8,000  when  deposited  was  the  money  of 
the  Chase  bank,  received  by  it  in  part  pay- 
ment of  a  debt.  This  leaves  open  only  the 
^(Uestion  whether  one,  who  has  in  good  faith 
received  ciurrency  in  payment  of  an  exist- 
ing debt,  can  be  compelled  to  repay  such 
currency  because  it  subsequently  develops 
that  the  currency  paid  had  been  embezzled 
by  the  one  who  made  the  paymeht.  That 
under  such  conditions  repayment  cannot  be 
exacted  is  elementary,  and  is  not  disputed. 
It  is  equally  clear,  we  think,  that  the  court 
oorrectly  charged  the  jury  that  the  burden 
of  showing  fraud  on  the  part  of  the  Chaae 
bank  was  on  the  receiver. 
'  3d.  Conceding,  without  so  deciding,  the 
correctness  of  the  ruling  of  the  court  below 
as  to  the  right  to  imply  authority  on  the 

?art  of  the  cashier  to  draw  a  draft  in  his 
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the  course  of  previous  business,  we  fail  to 
perceive  its  relevancy  to  the  case  before  us. 
The  draft  for  $7,000,  which  was  collected  by 
the  Chase  bank,  was  not  drawn  by  the  cash- 
ier to  his  individual  order,  but  was  drawn 
by  him  as  cashier  to  his  order  as  cashier, 
and  was  indorsed  for  deposit  to  his  credit 
aa  cashier.  It  was,  therefore,  but  an  order 
transferring  the  funds  of  the  Elmira  bank, 
which  were  on  deposit  in  the  Philadelphia 
bank,  to  the  deposit  account  of  the  Elmira 
*bank  with  the  Chase  bank.  True  it  is  that[566j 
Bush,  from  one  view  of  the  testimony,  first 
tendered  a  draft  signed  by  himself  as  cash- 
ier to  his  individual  order;  but  such  draft 
was  not  taken  by  the  Chase  bank.  It  may 
be,  if  the  principles  of  authority  implied 
from  a  course  of  business  as  announced  by 
the  lower  court  be  sound,  and  if  the  facts 
brought  this  case  within  such  a  rulci  if  the 
Chase  bank  had  taken  the  cashier's  draft  to 
hb  individual  order,  it  could  have  retained 
the  money.  We  are  not,  however,  called 
upon  to  pass  upon  the  rights  of  the  parties 
upon  the  basis  of  what  might  have  been 
done,  but  alone  upon  what  was  done.  We 
may  not  indulge  in  conjecture,  but  must  dis- 
pose of  the  case  as  depending  upon  the  real, 
not  the  imaginary,  transaction.  Measuring 
the  rights  of  the  parties  by  this  rule,  we  see 
no  escape  from  the  conclusion  that  the 
money  collected  by  the  Chase  bank  for  ac- 
count of  the  Elmira  bank  was  obviously  the 
property  of  the  latter.  The  draft  on  Phila- 
delphia was  refused  because  of  the  delay 
which  it  was  feared  woul<f  attend  its  collec- 
tion. The  certified  check  was  taken.  It 
was  for  the  entire  debt,  principal  and  in- 
terest. It  was  at  once  charged.  The  sum 
to  the  credit  of  the  account  of  the  Elmira 
bank  when  the  check  was  charged  was  more 
than  sufficient  to  pay  it.  Upon  the  theory 
of  the  good  faith  of  the  transaction,  on  the 
part  of  the  Chase  bank,  its  debt  was  paid, 
and  it  could  have  no  possible  interest  in  the 
proceeds  of  the  collection  of  the  draft.  Of 
course,  on  the  theory  that  the  Chase  bank 
was  suspicious  of  the  legality  of  the  certi- 
fied check  and  of  its  right  to  debit  the  El- 
mira bank  with  it,  the  purpose  to  retain  a 
right  in  the  proceeds  of  the  draft  would  be 
in  reason  conceivable.  But  to  indulge  in 
this  hypothesis  would  be  to  assume  the  ex- 
istence of  bad  faith,  and  hence  to  defeat 
the  right  to  the  proceeds  of  the  draft  and 
of  the  money  as  well. 

It  follows  that  there  was  error  committed 
in  the  instructions  as  to  the  right  of  the 
Chase  bank  to  retain  the  $7,000  collected  by 
it  from  the  proceeds  of  the  draft  in  favor 
of  the  Elmira  bank,  oikf  the  judgment  of  the 
Circuit  Court  of  Appeals  is  therefore  re- 
veraedf  and  the  case  remanded  to  the  Cir- 
cuit Court,  with  directions  to  set  aside  the 

verdict  and  grant  a  new  triaL 
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15671  •COMMERCIAL       PUBLISHING       OOM- 
*  PANY,  Plff.  in  Err^ 

V. 

SAMUEL  C.  BECKWITH. 

<8e6  S.  C.  Reporter'!  ed.  567-677.) 

Error  to  state  court — Federal  question — 
construction  of  contract — judgment — ef- 
fect in  other  jurisdiction, 

t.  Allegations  In  a  complaint,  which  set  np  a 
right  to  recover  at  the  resalt  of  a  judicial 
sale  under  the  decrees  of  courts  of  the  United 
States  and  of  a  state,  raise  Federal  questions 
which  confer  jurisdiction  on  the  Supreme 
Court  of  the  United  States  to  review  a  judg- 
ment of  a  state  court  denying  a  recovery. 

%,  The  question  whether  an  advertising  agent 
was  entitled,  on  a  proper  construction  of  his 
contract  with  a  newspaper  corporation,  to  re- 
tain a  specified  sum  each  month  out  of  the 
moneys  received  by  him,  is  not  Federal  in  its 
nature ;  and  a  decision  of  a  state  court  there- 
on Is  therefore  not  subject  to  review  In  the 
Supreme  Court  of  the  United  States  on  writ 
of  error  to  that  conrt. 

8.  Due  effect  cannot  be  saJd  to  have  been  denied 
the  decrees  of  courts  of  another  jurisdiction 
by  the  construction  placed  upon  them  by  a 
state  court,  where  the  construction  contended 
for  by  those  claiming  that  such  decrees  were 
not  given  the  proper  effect  cannot  be  given 
without  indulging  in  conjecture  and  giving  to 
those  making  such  contention  the  benefit  of 
the  doubts  which  arise  aa  to  the  precise  mean- 
ing of  such  decrees. 

[No.  132.] 

Argued  December  19,  1902,    Decided  Febru- 
ary 23,  190S, 

rr  ERROR  to  the  Supreme  Court  of  the 
State  of  New  York  to  review  a  judg- 
ment entered  in  pursuance  of  a  judgment  of 
the  Court  of  Appeals  of  that  State  which 
reversed  a  judgment  of  the  Supreme  Court 
in  favor  of  pl.nintiff  in  a  suit  to  recover 
property  alleged  to  haVe  pamelf  under  a  ju- 
dicial sale  of  the  property  of  a  corporation 
in  the  hands  of  its  receiver,  and  ordered 
the  complaint  to  be  dismissed.     Affirmed. 

See  same  case  below,  167  N.  Y.  829,  60 
N.  E.  642. 

Statement  by  Mr.  Justice  Wliltes 

A    Tennessee     corporation,     styled     the 

Commercial    Publishing   Company,   brought 

this  action  in  a  court  of  the  state  of  New 

York  to  recover  from  Samuel  C.  Beckwith 

NoTR. — On  writ*  of  error  from  United  States 
Supreme  Court  to  ttate  courts — see  notes  to 
Hamblin  v.  West<*m  Land  Co.  37  L.  ed.  U.  S. 
267;  Klpley  v.  Illinois,  42  L.  ed.  U.  S.  998; 
and  Ro  Buchanan,  39  L.  ed.  U.  S.  884. 

As  to  full  faith  and  credit  to  be  given  to 
state  records  and  judicial  proceedings — see 
Llndley  v.  O  RHIly  (N.  J.)  1  L.  R.  A.  79.  and 
note:  Cummlngton  v.  Belchertown  (Mass.)  4  L. 
R.  A.  131,  and  note;  and  Rand  v.  Hanson 
(Mass.)  12  L.  R.  A.  574,  and  note.  And  see 
'  notes  to  Wtese  v.  San  Francisco  Musical  Fund 

Soc.    (Cal.)    7  L.  R.  A.  578;  Darby  v.   Mayer. 
6  L.  ed.  U.  S.  367  ;  Mills  v.  Duryee,  8  L.  ed. 
U.  8.  411. 
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a  sum  of  money  which,  it  was  averred, 
belonged  to  the  publishing  company.  It 
was  alleged  in  the  complaint  that  the 
right  was  derived  from  one  Crawford, 
who,  it  was  averred,  became  the  owner 
of  certain  newspaper  advertising  aocounta, 
on  which  pa3rment8  had  b^n  made  to  Beek' 
with,  the  aggregate  thereof  constituting  the 
amount  eu^  for.  The  manner  in  which 
Crawford  was  asserted  to  have  acquired  the 
ownership  of  the  accounts  will  appear  in  the 
following  statement  eummarizea  from  the 
pleadings: 

*0n  September  30,*  1893,  an  action  was  be-[56S) 
gun  in  the  chancery  court  of  Shelby  county* 
Tennessee,  to  foreclose  a  deed  of  trust  which 
had  been  made  l^  the  Memphis  Appeal 
Company,  publishers  of  a  newspaper  known 
as  tne  Memphis  Appeal-Avalanche.  Sam* 
uel  C.  Beckwith  was  made  a  party  defend- 
ant to  the  cause.  Cotemporaneously  with 
the  filing  of  the  bill,  a  receiver  of  the  assets 
of  the  newspaper  company  was  appointed, 
and  he  continued  the  publication  of  the  pa- 
per. Although  the  complaint  in  the  actioo 
at  bar  did  not  set  out  the  nature  df  the 
controversy  in  the  Tennessee  suit  between 
the  trustees,  who  were  plaintiffs  in  the  ac- 
tion, and  Bieckwith,  it  was  alleged  that  a 
short  time  after  the  bill  was  filed  Beckwith 
procured  the  removal  to  a  circuit  court  of 
the  United  States  of  a  separate  controversy 
existing  between  himself  and  the  trustees, 
in  which  court,  it  was  averred,  such  contro- 
versy thereafter  continued.  Subsequently, 
it  was  alleged,  other  actions  were  filed  id 
the  Tennessee  court  against  the  Merophia 
Appeal  Company,  which  actions  were  ulti- 
mately consolidated  with  the  trustee  cause. 
It  was  charged  that  in  the  month  of  April, 
1894,  like  decrees  were  simultaneously  en- 
tered in  the  consolidated  actione  in  the  state 
court  and  in  the  one  which  had  been  re- 
moved to  the  United  States  court,  and  that» 
under  such  decrees,  a  sale  was  had  on  June 
16,  1894,  of  the  property  vested  in  the  re- 
ceiver, including  the  accounts  due  said  re- 
ceiver, representing  moneys  earned  by  the 
receiver  in  the  operation  of  the  newspaper, 
of  which  the  accounts  upon  which  Beckwith 
had  collected  the  money  sued  for  formed  a 
part.  At  this  sale,  it  was  alleged,  Crawford 
became  the  purchaser  of  all  the  property 
embraced  in  the  order  of  sale,  and  he  tnere- 
after  assigned  his  purchase  to  the  plaintiff. 

fn  an  amended  answer  Beckwith  admitted 
having  collected  and  retained  the  moneys 
sued  for,  and  specially  denied  the  other  al- 
legations of  the  complaint.  He  also  set  up 
as  a  defense  that  he  had  collected  the  mon- 
eys in  question  rightfully,  under  the  author- 
ity of  an  agreement  with  the  Memphis  Ap- 
peal Company  made  prior  to  the  execution 
of  the  deed  of  trust  neretofore  referred  to. 
He  further  alleged  that  the  receiver  never 
acquired  title  to  the  moneys,  and  had  never 
offered  for  sale  or  *sold  any  right  or  title[569) 
thereto.  Subsequently,  by  supplemental 
answer,  it  was  alleged  that  after  the  exe- 
cution of  the  decrees  of  sale,  and  on  appeal 
from  a  final  decree  which  had  been  entered 
in  the  consolidated  cause,  the  supreme  court 
of  the  state  of  Tennessee  adjudicat*^  that 
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the  trust  deed  and  all  proceedings  based 
thereon  were  null  and  void,  and  that,  by  rea- 
son thereof,  the  sale  in  question  was  a  nul- 
lity. 

The  action  at  bar  was  tried  by  a  jury,  up- 
on an  agreed  statement  of  facts.  By  direc- 
tion of  the  court  there  was  a  verdict  in  fa- 
vor of  the  plaintiff  for  the  full  amount 
claimed.  This  judgment  was  affirmed  by 
the  appellate  division  of  the  supreme  court 
of  the  state  of  New  York.  An  appeal  was 
then  taken  to  the  court  of  appeals  of  the 
state,  which  reversed  the  judgment,  and  or- 
dered the  complaint  to  be  aismissed  with 
costs.  167  N.  Y.  329.  60  N.  E.  642.  The 
iudgment  of  the  court  of  appeals  having 
been  made  that  of  the  trial  court,  a  writ  of 
error  from  this  court  was  prosecuted. 

Mr,  A*  Walker  Otis  argued  the  cause, 
and,  with  Mr,  Thomas  B,  Turley,  filed  a 
brief  for  plaintiff  in  error: 

While  plaintiff  in  error  claimed  title  to 
these  accounts  under  decrees  made  in  the 
courts  of  a  sister  state  having  jurisdiction 
of  the  parties  and  subject-matter,  the  New 
Yoric  court  refused  to  cnve  effect  to  these  de- 
crees. This  raises  a  Federal  question  and 
gives  thib  court  jurisdiction. 

bupasseur  v.  Rochereau,  21  Wall.  130,  22 
L.  ed.  588;  Crapo  v.  Kelly,  16  Wall.  610,  21 
L.  ed.  430;  Huntington  v.  AttriU,  146  U.  8. 
657,  36  L.  ed.  1123,  13  Sup.  Ct.  Rep.  224; 
Hancock  Nat,  Bank  v.  Farnum,  176  U.  S. 
640,  44  L.  ed.  619,  20  Sup.  Ct  Rep.  506; 
Dowell  V.  Applegate,  152  U.  S.  327,  38  L.  ed. 
463,  14  Sup.  Ct.  Rep.  611. 

Whether  due  effect  has  been  given  by  a 
state  court  to  a  judgment  or  decree  of  a 
court  of  the  United  States  is  a  Federal  ques- 
tion within  the  jurisdiction  of  this  couit  on 
a  wnt  of  error  to  the  supreme  court  of  the 
state. 

Crescent  City  L,  8.  L,  d  8,  H,  Co,  v. 
Butchers*  Union  8.  H,  d  L,  8,  L,  Co,  120  U. 
8.  141,  30  L.  ed.  614,  7  Sup.  Ct.  Rep.  472; 
Central  Nat.  Bank  v,  8tev€ns,  109  U.  S.  432, 
42  L.  ed.  807,  18  Sup.  Ct.  Rep.  403. 

If  it  appear  from  the  record,  by  clear  and 
necessary  Intendment,  that  the  Federal 
question  must  have  been  directly  involved; 
so  that  the  state  court  could  not  have  ffiven 
Judgment  without  deciding  it,  that  will  be 
sufficient. 

Oreen  Bay  d  M,  Canal  Co.  v.  Patten 
Paper  Co,  172  U.  8.  58,  43  L.  ed.  364,  19 
Sup.  Ct.  Rep.  97. 

it  is  the  settled  practice  in  the  chancery 
court  of  Tennessee  to  sell,  in  advance  of  the 
final  hearing,  property  in  the  hands  of  a  re- 
ceiver, where  the  same  is  depreciating  in 
value. 

Cleaves  v.  Pergusonf  2  Shannon  Cas.  560. 

It  is  the  settled  law  of  Tennessee  that  at 
a  judicial  sale  made  under  a  decree  of  the 
chanceiy  court  an  innocent  purchaser  ob- 
tains a  good  title  to  the  property  sold,  even 
though  the  decree  of  sale  is  afterwarda  re- 
versed. 

Anderson  v.  Ammonett,  9  Lea,  1;  Oreen- 
law  V.  QreenUpuD,  16  Lea,  435;  Blanz  ▼.  Bain, 
95  Tenn.  87,  31  S.  W.  159. 
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Mr,  Anthony  B.  Porter  argued  the- 
cause,  and,  with  Mr.  Thomas  Kilvert,  filed 
a  brief  for  defendant  in  error: 

No  Federal  question  arises  upon  the  con- 
struction by  the  stajte  court  of  the  agiee- 
ment  of  January  3,  1891,  as  to  the  right<s  of 
the  defendant  thereunder;  and  the  saaie  is^ 
not  reviewable  under  the  writ  herein. 

Kennardy.  Nebraska,  186  U.  S.  304,  46  U. 
ed.  1175,  22  Sup.  Ct  Rep.  879. 

The  defendant's  ri^ht  to  collect  and  d0vo(» 
the  money  in  question  to  the  purposes  of 
the  agreement  was  not  affected  by  the  de» 
cree  of  sale  in  the  Tennessee  courts,  or  the 
sale  made  thereunder. 

Ray  V.  yorseicorthy,  23  Wall.  128,  23  L. 
ed.  116. 

The  rule  in  Murdock  v.  Memphis,  20  Wall. 
634,  22  L.  ed.  443,  governs  the  case  at  bar. 

Where  the  state  court  takes  such  a  view 
of  the  case,  within  the  scope  of  the  plead- 
ings, that  a  decision  of  a  Federal  question 
presented  therein  would  not  be  necessary,  its 

iudgment,  in  general,  will  not  be  reviewed 
y  this  couil. 

Chapman   v.    Ooodnow,    123    U.    S.    540;^ 
Chapman  v.  Crane,  31  L.  ed.  235,  8  Sup.  Ct. 
Rep.  211;  Avery  v.  Popper,  179  U.  8.  305^ 
45  L.  ed.  203,  21  Sup.  Ct.  Rep.  94. 

Mr.  Justice  Wl&ite,  after  making  the- 
foregoing  statement,  delivered  the  opinion^ 
of  the  court: 

As  in  the  complaint  the  plaintiff  in  ecior 
unquestionably  set  up  a  right  to  recover  aa- 
the  result  of  a  judicial  sale  made  under  de- 
crees, both  of  courts  of  the  United  Statea 
and  of  a  state.  Federal  questions  exist  in 
the  record,  and  the  motion  which  has  been 
made  to  dismiss  is  therefore  denied. 

Coming  to  the  merits,  the  questions  for 
decision  are  whether  due  effect  was  given  by 
the  court  of  appeals  of  New  York  to  the  de- 
crees in  question.  Jacobs  v.  Marks,  182  U» 
8.  583,  587,  45  L.  ed.  1241,  1244,\21  Sup. 
Ct.  Rep.  865. 

Two  questions  were  considered  by  the 
state  court  in  its  opinion,  viz,:  (1)  the 
meaning  and  effect  of  the  contract  entered 
into  between  Beckwith  and  the  Memphis 
Appeal  Company;  and  (2)  whether  the 
rights  of  Beckwith  under  the  contract  had 
been  conclusively  adjudicated  by  the  prior 
litigation  in  Tennessee. 

*Thef  agreement  referred  to  was  evidenced  [570] 
by  two   letters  and   indorsements  thereon, 
and  a  copy  thereof  is  contained  in  the  mar- 
g"i.t 

tMemphIa  Tenn.,  Jan.  8,  1891. 
8.  C.  Beckwith 

48  Tribune  Building,  New  York  Cltr* 
Dear  Sir: — 

In  consideration  of  special  efforts  which  yoir 
pledge  yourself  to  make  In  our  behalf  to  the 
best  of  your  efforts  and  ability,  and  farther- 
more,  in  consideration  of  allowing  yoo  nothtog- 
In  the  shape  of  salary,  office  renta  or  traveling 
ezpensea  we  hereby  authorize  and  appoint  you 
our  sole  and  exclusive  agent  for  a  term  of  five 
years  from  September  Ist,  1801,  and  sooner  If 
possible,  on  a  plain  commission  basis  of  twenty* 
five  per  cent  on  all  business  for  all  that  portion 
of  the  United  Stntes,  north  of  a  line  running 
east  and  west  with  the  southerly  boundary  of 
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^S71]  *In  disposing  of  the  first  question  the  court 
held  that  "the  clause  of  the  a^eement  giv- 
ing to  the  defendant  [Beckwith  J  the  right  to 
collect  all  of  the  bills  was  evidently  intend- 
ed to  give  him  the  control  of  the  proceeds 
resulting  from  the  advertisements,  so  that 
he  could  apply  the  same  upon  his  loan  to 
the  amount  of  1,000  per  month/'  and  that 
the  clause  referred  to  "was  in  the  nature  of 
An  equitable-  pledge  of  the  receipts  for  that 
purpose."  It  was  further  held  that  the  re- 
ceiver of  the  newspaper  took  possession  of 
the  assets  and  business  thereof  subject  to 
the  liens  and  obligations  of  the  corporation 
Kin  other  words,  took  only  the  interest 
iVFhich  the  corporation  had  in  the  property 
^which  it  assumed  to  possess  and  own),  and 
ms  the  receiver  "accepted  and  published  the 
advertisements  procured  by  the  defendant 
{Beckwith],  he  [the  receiver]  must  be 
"deemed  to  have  done  so  under  the  contract 
vhich  the  defendant  [Beckwith]  had  with 
the  corporation,  and  under  that  contract  the 
defendant  had  the  right  to  collect  the  mon- 
eys accruing  for  such  advertisements,  and 
ix)  retain  out  of  such  collections  a  sum  not 
-to  exceed  $1,000  per  month,  to  be  applied 
'-upon  the  loan."  It  is  manifest  that  the 
-question  of  the  proper  construction  of  this 
contract  being  non-Federal  in  its  nature,  is 
not  subject  to  review,  and  we  consequently 
.assume  that  the  construction  was  correct. 

The  second  question  was  treated  as  in- 
"volving  only  the  issue  of  res  judicata.    Con- 
4Bidering  the  final  decree  entered  in  the  con- 
solidated action,  and  the  decree  as  subse- 
,  -^quently  entered  by  the  trial  court  upon  the 

.    /     .snandateof  the  supreme  court  of  Tennessee, 
M  was  decided  that  the  Tennessee  court  "did 

^*  Tiot   adjudicate   nor  attempt  to  determine 

fmr2].  .  .  [the]  right  [of  Beckwith]  to  *th6 
moneys  received  by  him  for  advertisements 
inserted  in  the  paper  by  the  receiver  after 
Ids  appointment."  The  court  then  said, — 
evidently  assuming  that  the  last  decree  em- 


bodied the  direction  for  sales:  "Under  the 
judfi^ent  the  purchaser  became  entitled  to 
all  the  moneys  due  and  owing  to  the  receiv- 
er by  reason  of  the  publication  of  the  paper, 
but  moneys  that  did  not  belong  to  the  re- 
ceiver, or  to  which  he  was  not  entitled,  did 
not  pass  to  the  purchaser,  and  we  find  noth- 
ing in  the  prior  decree  that  is  an  adjudica- 
tion upon  this  question."  In  effect,  there- 
fore, the  court  of  appeals  of  New  York  con- 
strued the  decrees  of  sale  and  held  that  the 
direction  to  sell  merely  authorized  a  sale  of 
the  right,  title,  and  interest  of  the  receiver 
in  the  accounts  in  question,  and  left  for  fu- 
ture determination,  in  any  controversy 
which  might  arise  in  respect  thereto,  the 
question  of  the  extent  of  the  interest,  if 
any,  of  the  receiver  in  such  accounts. 

The  sole  contentions  which  are  open  for 
our  consideration  are.  Did  this  judgment 
fail  to  give  full  faith  and  credit  to  the  ju- 
dicial proceedings  in  the  Tennessee  courts 
as  required  by  S  1  of  article  4  of  the  Consti- 
tution? and.  Did  it  deny  due  efficacy  to  a 
title  or  right  claimed  under  an  authority 
exercised  under  the  United  States  T  It  is 
strenuously  argued  that,  properly  inter- 
preted, the  decrees  directed  a  sale  of  the  ac- 
counts as  they  stood  on  the  books  of  the. re- 
ceiver, and  that  the  effect  of  the  decrees  and 
the  sale  made  thereunder  was  that  any 
right  to  or  lien  possessed  by  Beckwith  in  the 
moneys  due  upon  the  accounts  was  trans- 
ferred to  the  proceeds  of  sale  of  all  the 
property  of  the  Memphis  Appeal. 

In  considering  this  auestion  it  is  to  be  ob- 
served that  the  records  of  the  proceedings 
in  the  actions  in  which  the  decrees  relied 
upon  were  rendered  were  not  offered  at  the 
trial  below,  but  that  the  case  was  disnosed 
of  solely  upon  an  agreed  statement  of  facts, 
to  which  certain  of  the  decrees  made  in 
those  actions  were  annexed  as  exhibits.  To 
this  agreed  statement,  therefore,  and  to  it 
alone,  we  are  to  look,  for  the  purpose  of  de- 


Ohlo.  Missouri,  embracing  Cincinnati  and  St. 
XjOhIs,  Including  these  two  points. 

All  applications  for  rates,  space,  etc,  from 
aforesaid  territory  to  be  referred  to  yon,  and  In 
•case  we  should  make  a  deal  direct  with  any  par- 
•tles,  agent,  or  advertisers,  from  your  territory 
(which,  however,  Is  not  contemplated),  we  will 
;ellow  yon  the  commission  named  npon  same, 
<and  refer  It  to  you  for  collection. 

Ton  are  to  collect  all  bills  and  render  monthly 
statements,  and  to  be  held  responsible  for  all 
-accounts,  except  where  a  concern  should  fall 
^through  no  fault  of  yours,  and,  In  event  of  that, 
lyon  are  simply  to  lose  your  commission,  but 
«not  to  be  liable  beyond  that. 

Tou  are  not  to  represent  any  other  morning 
tmper  in  the  state  of  Tennessee  or  Arkansas 
without  our  consent  In  writing,  but  to  do  aU 
jon  can  in  every  way,  and  at  all  times,  within 
-the  above  territory,  to  advance  the  Interests  of 
^he  Appeal-Avalanche. 

Memphis  Appeal-Avalanche  Company, 

T.  B.  Hatchett,  Bus.  Manager. 
.Aeeeptsd.    8.  C  Beckwith. 

Memphis,  Tenn.,  Jan.  8d,  1891. 
^1M  Memphis  Appeal  Company, 

Memphis,  Tenn. 
Gentlemen  :— 

In  consideration  o(  a  contract  this  day  «b- 
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tered  Into  by  and  between  us,  I  hereby  agree 
to  advance  to  yon  thirty  thousand  dollars 
($80,000),  as  follows: 

$5,000  In  cash  on  or  before  January  7th* 
$6,000  on  or  before  the  12th  of  January,  1891, 
then  $5,000  on  the  2dth  of  January,  1801,  to 
take  up  your  note  now  In  the  Nassau  Bank  of 
N.  Y.  for  that  amount.  And  $15,000  from  time 
to  time  as  you  may  advise  me  and  so  desire. 

The  amount  named  of  $30,000  to  be  loaned 
you  on  the  Appeal  Company's  notes,  Indorsed 
by  W.  A.  Collier,  and  I  am  to  be  further  se- 
cured by  a  deposit  as  collateral  of  an  equal 
amount  of  the  capital  stock  of  your  company, 
and  which  stock  shall  not  be  Increased*  without 
my  consent  during  the  term  of  this  loan; 
neither  shall  any  encumbrance  be  placed  upon 


Bald  loan  and  Interest  at  6  per  cent  to  be  paid 
me  In  monthly  Instalments  by  moneys  coming 
Into  my  hands  from  the  advertising  In  your 
paper,  in  amounts,  say  $1,000  per  month,  until 
paid.  8.  C.  Beckwith. 

O.  K. :    Memphis  Appeal  Company. 

T.  B.  Hatchett,  Business  Manager. 

(Indorsed) :  As  the  debt  la  reduced  I  wlU 
soRiender  stock  collateral  pro  rale. 

a  C.  Beckwith. 
188  V.  8. 
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termining  the  question  presented  for  deci- 
sion. A  summary  of  the  statement  will  be 
found  in  the  margin.f 


.*It  is  to  be  borne  in  mind  that  upon  the[678I 
plaintitf  in  error  rested  the  burden  of  es- 
tablishing that  the  decrees  of  sale  were  not 


ton  January  8,  1801,  the  Memphis  Appeal 
Company,  then  engaged  in  publishing  a  news- 
paper at  Memphis,  entered  into  the  contract 
with  Beckwlth  which  has  heretofore  been  set 
out.  Beckwith  made  the  advances  stipulated 
and  $20,000  thereof  was  owing  to  him  at  the 
time  the  action  at  bar  was  Instituted.  While 
the  Memphis  Appeal  Company  was  a  going  con- 
cern Beckwith,  under  the  contract  aforesaid, 
procured  advertising  orders,  the  indebtedness 
upon  which  collected  by  him  was  the  basis  of 
the  recovery  sought  In  this  action.  After  the 
making  of  the  contract  and  prior  to  September 
80,  1893,  the  Memphis  Appeal  Company  exe- 
cuted a  deed  of  trust  upon  its  property  to  se- 
cure certain  creditors.  On  the  date  named  An- 
drew D.  Gwynne  and  others,  the  trustees  under 
the  deed  of  trust,  brought  suit  to  enforce  that 
instrument.  Beckwith  was  made  a  party  de- 
fendant, and  a  receiver  was  appointed,  who  took 
possession  of  the  property  of  the  Memphis  Ap- 
peal Company  and  continued  the  publication  of 
its  newspaper  from  September  80,  1893,  to 
June  16,  1894.  On  October  5,  1803,  Beckwith 
procured  the  removal  of  the  controversy  be- 
tween himself  and  the  trustees  into  a  court  of 
the  United  States,  and  that  controversy  there 
continued,  though  it  does  not  appear  how  It  was 
terminated,  if  it  ever  was. 

Beckwith  served  written  notice  on  the  re- 
eetver  that  he  claimed  that  his  rights  under 
the  contract  were  not  affected  by  the  appoint- 
ment of  the  receiver,  and  the  receiver  replied 
disputing  the  right  of  Beckwith  to  collect  mon- 
eys for  advertising  matter  which  might  be  pub- 
lished by  the  receiver. 

After  the  Institution  of  the  trustee  suit,  sun- 
dry actions  were  filed  in  the  same  court  by  gen- 
eral creditors  and  others  against  the  Memphis 
Appeal  Company,  which  were  afterwards  con- 
solidated with  the  trustee  suit.  In  April,  1804, 
tn  the  consolidated  action,  and  in  the  action 
pending  In  the  United  States  court,  a  decree  of 
■ale  was  entered,  "on  the  motion  of  the  several 
complainants,"  directing  a  sale  of  the  property 
In  the  hands  of  the  receiver,  because  Of  the  as- 
serted fact  that  the  property  was  deteriorating 
and  was  not  self-supporting.  The  property 
wiilch  was  ordered  to  be  sold,  after  due  adver- 
tisement, was  thus  described  In  the  order : 

**The  Memphis  Appeal-Avalanche  newspaper^ 
with  all  the  rights,  privileges,  beneflta  fran- 
chisea  etc.,  belonging  to  or  in  any  way  per- 
taining to  same,  together  with  its  good  will, 
subscription  list,  advertising  patronage.  In- 
come, and  profits,  and  all  the  machinery,  appli- 
ances, furniture,  material,  property,  assets,  etc., 
,  of  every  kind  and  description,  and  the  general 
outfit  of  the  newspaper  now  in  the  hands  of  the 
receiver  In  these  causes. 

**He  will  sell  all  and  every  kind  and  descrip- 
tion of  property  In  his  hnnda  saving  and  ex- 
cept the  uncollected  book  accounts  of  the  Mem- 
phis Appeal  Company,  accruing  prior  to  his 
appointment  as  receiver,  and  which  were  placed 
In  his  hands  for  collection.  Such  of  these  ac- 
counts 08  remain  uncollected  will  not  be  sold. 

"All  accounts  which  may  be  or  are  to  become 
due  to  the  receiver  by  reason  of  the  operation 
of  the  newspaper  In  his  hands  will  pass  to  and 
be  acquired  by  the  purchaser  at  this  sale,  who 
will  become  the  full  owner  of  the  same.  And 
such  purchaser  will  take  the  property  decreed 
to  be  sold  herein,  subject  to  all  of  the  contract 
obligations  incurred  by  the  receiver,  and  will 
assume  the  payment  of  same,  including  any 
amount  due  the  receiver  on  the  day  of  sale  for 
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overchecks  made  by  him  for  personal  advances 
on  account  of  the  property  in  his  hands.  Ex- 
cepting only  the  certificates  Isfliied  by  the  re* 
ceiver  for  the  payment  of  which  the  purchaser 
shall  In  no  way  be  liable.*' 

After  directing  that  the  receiver  report  hfo 
proceedings  under  the  decree  to  the  court,  ic 
was  further  recited  as  follows : 

"The  purchaser  at  the  sale  herein  ordered 
will  acquire  the  absolute  title  to  ail  the  prop- 
erty decreed  to  be  sold,  free  from  all  plalms,. 
liens,  and  encumbrances  whatever,  save  as  pro- 
vided above  as  to  the  contract  obligations  of  the- 
receiver;  and  the  proceeds  of  sale  will  standi 
In  these  causes  in  lieu  and  place  of  the  prop- 
erty Itself." 

Subsequently  the  decree  of  sale  was  modifiet^ 
by  directing  a  sale  to  be  made  by  the  clerks  off* 
the  respective  courts,  as  commissioners.  Re^ 
specttng  the  sale  and  the  confirmation  thereof*, 
it  is  recited  in  the  agreed  statement  as  follow* 
(Italics  not  In  original)  : 

"18.  Thereafter  and  on  the  16th  day  of  June». 
1894,  said  commissioners,  acting  under  the  de- 
crees aforesaid,  sold  at  public  auction  in  the- 
city  of  Memphis,  the  property  aforesaid,  widt 
also  afl  the  right,  title,  and  interest  of  $aid  re- 
ceiver to  the  varioue  $um»  $et  forth  in  Bwhihit 
B  annexed  to  the  complaint  herein,  and  in  oimV 
to  the  claime  of  naid  receiver  againet  the  par* 
tie$  therein  mentioned  for  $aid  advertisements 
published  hy  said  receiver  for  their  account  in 
said  Memphis  Appeal-Avalanche  between  Sep- 
tember 80,  1893,  and  June  16,  1894,  as  afore- 
said, when  and  where  same  was  struck  ofP  to 
one  West  J.  Crawford,  he  paying  therefor  to 
said  J.  B.  Clough  and  B.  B.  McHenry  as  such 
commissioners  the  sum  of  $65,200,  and  he  being 
the  highest,  best,  and  last  bidder  .therefor.  That 
whatever  title  the  receiver  had  to  said  sums  set 
forth  in  Exhibit  B  was  derived  from  said  trust 
deed  and  his  appointment  as  such  receiver.   On 
the  3d  day  of  July,  1894,  decrees  were  simul- 
taneously entered  in  said  actions  thus  pending 
in  said  chancery  court  of  Shelby  county,  and 
said  circuit  court  of  the  United  States,  confirm- 
ing the  sale.V 

On  March  26,  1896,  a  final  decree  was  en- 
tered in  the  consolidated  action  determining  the 
rights  of  a  large  number  of  persona  one  such 
being  Beckwith,  whose  claim  of  a  lien  on  th* 
fund  under  an  execution  Issued  in  an  action 
brought  by  a  named  party  other  than  Beckwith, 
in  which  action  Judgment  had  l>een  obtained 
against  the  Memphis  Appeal  Company,  waa 
overruled,  and  he  was  allowed  an  appeal.  ▲ 
portion  of  the  defendants 'thereafter  prosecuted! 
an  appeal  to  the  supreme  court  of  Tennessee,, 
and  after  the  decision  of  that  appeal  a  decree- 
was  entered  In  the  trial  court  in  conformity  to> 
the  directions  of  the  appellate  court,  on  July  8» 
1896.  The  appeal  of  Beckwith  was  disposed  of 
by  a  general  affirmance  of  the  decree  below,  ex- 
cept as  particularly  specified  In  the  Judgment 
of  the  appellate  court. 

Crawford,  the  purchaser  at  the  sale,  "dulr 
assigned  and  transferred  to  the  plalntifP  ail  his 
claims,  demands,  and  right  of  action  against 
the  defendant,  which  he  acquired  by  virtue  of 
the  sale  of  June  16,  1894,  above  referred  to.'* 
As  heretofore  stated,  the  collections  made  by 
Beckwith  sought  to  be  recovered  in  the  action 
at  bar  were  made  on  advertising  orders  pro- 
cured by  Beckwith  under  the  contract  and  pub- 
lished by  the  receiver. 
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given  the  due  effect  to  which  they  were  enti- 
t674]tled,  and  if  it  has  *f ailed  to  sustain  such  bur- 
den this  court  cannot  say  that  error  was 
committed  by  the  judgment  below  rendered. 
The  decrees  of  sale  were  made  in  the  con- 
{676]solidated  action  in  *t^e  state  court  and  in 
the   action    pending   in   the   United   States 
court,  and  preceded,  by  nearly  two  years, 
the  making  of  the  final  decree,  which,  how- 
ever, was  entered  only  in  the  consolidated 
<!ause,  and  not  in  the  action  pending  in  the 
United  States  court.     It  is  disclosed  by  the 
record  that  in  two  of  the  actions  which  were 
consoHdated — that  filed  by  the  trustee  and 
one  on  behalf  of  certain  employees  of  the 
Memphis  Appeal  Company — liens  were  as- 
oerted  upon  all  the  assets  which  came  into 
the  possession  of  the  receiver,  viz.,  those  em- 
braced   in    the    deed    of    trust    which    was 
sought  to  be  foreclosed.     The  deed  of  trust 
was    made    long    after     the    execution     of 
the   contract   between     Beckwith    and    the 
Memphis     Appeal     Company,     and     vested 
rights,   if   any,   of   Beckwith   were   not  af- 
fected by  the  execution  of  the  deed  or  by 
the  appointment  of  a  receiver.    The  agreed 
statement  is  silent  as  to  what  was  the  con- 
troversy  between    the    trustees   and    Beck- 
with, but  Beckwith,  in  the  correspondence 
with  the  receiver,  claimed  that  his  contract 
Tight   was   unaffected  .by   the   receivership. 
l»iow,  in  the  recital  in  the  decrees  of  sale  of 
the  property  to  be  sold  there  is  first  an  enu- 
«ueration  of  property  generally,  in  language 
similar  to   that  contained   in   the  deed   of 
trust;  there  is  then  an  exemption  from  sale 
•of  uncollected  book  accounts  accruing  prior 
to  the  appointment  of  the  receiver ;  and  next 
is    the    following   recital:     '*A11    accounts 
which  may  be  or  are  to  become  due  to  the 
receiver  by  reason  of  the  operation  of  the 
newspaper  in  his  hands  will  pass  to  and  be 
Acquired  by  the  purchaser  at  this  sale,  who 
will  become  the  full  owner  of  the  same."     It 
may  be  fairly  inferred  that  Beckwith  then 
(5763  was  *and  prior  thereto  had  been  making  di- 
rect collections  from  advertisers  under  the 
assumed  authority  of  the  contract,  and  he 
was  undoubtedly  asserting  the  right  to  re- 
tain the  moneys  which  he  might  collect  up- 
on advertisements  which  had  been  procured 
by  him.    The  sum  due  upon  such  accounts 
€or  advertisements  published  by  the  receiver 
was  small  as  compared  with  the  main  as- 
•sete  in  the  custody  of  the  receiver,  yet,  in 
that  portion  of  the  decree  which  made  the 
liens   and   encumbrances   operative   against 
the  proceeds  of  sale,  the  entire  proceeds  of 
sale,  and  not  the  proceeds  of  a  particular 
portion   of   the    property   sold,   were   made 
subject  to  all  liens  and  encumbrances  sought 
to  be  enforced  in  the  litigation. 

As  before  stated,  the  record  shows  that, 
in  two  of  the  actions  which  had  been  con- 
solidated, the  complainants  were  asserting 
liens  against  all  the  property  which  had 
<x>me  into  the  possession  of  the  receiver,  and 
the  decree  of  sale  recites  that  the  sale  was 
ordered  upon  the  motion  of  the  complain- 
ants. Beckwith  nowhere  appears  to  have 
twen  an  active  participant  in  obtaining  such 
decree  or  assenting  thereto.  It  does  not 
even  appear  that,  at  the  time  of  the  entry 
«0» 


of  the  decrees  of  sale^  he  was  a  party  to  any 
of  the  actions  which  had  been  consolidated, 
for  it  cannot  in  reason  be  so  inferred  from 
the  mere  circumstance  that  nearly  two  years 
after,  on  the  entr^  of  the  final  decree,  he  is 
referred  to  therein  as  being  a  cross  com- 
plainant in  one  of  the  actions  seeking  to  en- 
force a  Uen,  the  nature  of  which  was  not 
disclosed. 

The  stipulations  contained  in  the  agreed 
statement,  particularly  the  recitals  in  subdi- 
vision numbered  13,  lend  color  to  the  con- 
struction that,  as  respects  the  accounts  in 
question,  all  that  was  intended  to  be  sold 
was  the  right,  title,  and  interest  of  the  re- 
ceiver therein,  the  nature  and  extent  of 
which  title  was  left  unadjudicated.  The 
expression,  "the  property  aforesaid,"  used 
in  the  paragraph,  it  may  well  be  argued, 
was  intended  to  refer  to  something  distinct 
from  the  accounts  in  question,  and  the  Ian- 
^age  may  properly  be  interpreted  as  relat- 
ing to  the  property  coverea  by  the  trust 
deed,  which  came  into  the  possession  of  the 
receiver.  A  reasonable  construction  of  the 
paragraph  can  be  adopted,  supporting  the 
claim  that,  as  regards  the  accounts,  *all  that  [577] 
was  sold  was'  the  right,  title,  and  interest 
of  the  receiver  therein.  In  the  light,  there- 
fore, of  all. the  circumstances  which  have 
lieen  detailed,  we  cannot  sustain  the  conten- 
tion of  the  plaintiff  in  error  that  the  guar- 
anty clause  of  the  decrees,  transferring  liens 
upon  the  property  to  the  proceeds  of  sale, 
was  intended  to  apply  to  the  accounts  in 
question  without  indulging  in  conjecture 
and  giving  to  the  plaintiff  in  error  the  bene- 
fit of  the  doubts  which  arise  as  to  the  pre-  ' 
cise  meaning  of  the  decrees. 

The  parties  having  chosen  to  try  the  case 
on  a  statement  of  facts,  which  does  not  af- 
ford us  the  means  of  saying  with  that  cer- 
tainty which  is  required,*  that  the  judgment 
below  denied  due  faith  and  credit  to  tne  de- 
crees in  Question,  we  cannot,  in  yiew  of  the 
burden  of  proof,  reverse  the  judgment  be- 
low; and  it  is  therefore  affirmed. 


UNITED  STATES,  Appi 

V. 

ARTHUR  B.  BARRINGER, 
(See  S.  C.  Reporter's  ed.  577-504.) 

Chvemment  printing  office — right  of  tempth 
rary  employees  to  leave  of  absence, 

1.  Mere  temporary  employees  In  the  govern- 
ment printing  office  are  not  entitled  to  leave 
of  absence  with  pay,  by  vlrtne  of  the  provf- 
sloDs  of  the  snndry  civil  appropriation  bill 
of  Jane  11,  1896  (29  Stat,  at  L.  413.  chap. 
420.  U.  8.  Comp.  Stat.  1901,  p.  1556)  re- 
capltalatlni;  the  previous  statutes  repilat- 
ing  this  subject,  which  have  from  the  be- 
ginning been  construed  by  the  Public  Print- 
er as  excluding  temporary  employees  from 
the  provisions  for  leaves  of  absence. 


NoTB. — As    to   f€hat   claims   constitute   vali^ 
demands  against  a  state — see  note   to   North- 
western k  P.  Hypotheek  Bank  t.  State  (Wasb.) 
42  L.  B.  A.  83. 
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1.  Temporary  employees  of  the  goremment 
printing  office,  who  have  from  the  beginning 
been  denied  leaves  of  absence  by  a  rule  of 
the  l*iibllc  Printer  ratified  or  approved  by 
the  legislation  of  Congress  on  this  subject, 
were  not  affected  by  the  provisions  of  the 
act  of  Congress  of  July  19.  1897  (80  Stat, 
at  Jj,  134,  chap.  0),  aathorlsing  the  Pnbllc 
Printer  to  pay  employees,  former  employees, 
and  the  legal  representatives  of  deceased 
former  employees  such  sums  as  may  be  due 
for  accrued  and  unpaid  leaves  of  absence  for 
the  fliical  years  1887  to  1894,  both  in- 
elusive,  and  appropriating  a  sum  of  money 
therefor. 

[No.  252.] 

Argued  January  5,  190S,    Decided  Febru- 
ary 2S,  190S, 

APPEAL  from  the  Court  of  Claims  to  re- 
view a  decree  making  an  award  to  a 
temporary  employee  of  the  government 
printing  office  for  alleged  accrued  but  un- 
used leaves  of  absence.  Reversed  and  re- 
manded, with  directions  to  dismiss  the  peti- 

tiOB. 

Statement  by  Mr.  Justice  White  t 

The  findings  of  the  court  of  claims,  upon 
which  it  predicated  the  conclusion  that  the 
plaintiff  was  entitled  to  judgment  against 
the  United  States,  are  as  follows: 

**I.  The  claimant,  Arthur  B.  Barringer, 
was  from  time  to  time  employed  as  a  com- 
l78]positor  in  the  government  printing  ^office 
(luring  the  following  periods:  December 
31,  1895,  to  February  26,  1896,  inclusive; 
July  2,  1897,  to  July  31,  1897,  inclusive; 
December  10,  1897,  to  July  16,  1898,  inclu- 
sive; October  24,  1898,  to  March  4,  1899,  in- 
clusive; October  28,  1899,  to  April  27,  1900, 
inclusive,  aggregating  one  (1)  year,  eight 
(8)  months,  and  twelve  (12)  days. 

**n.  During  his  term  of  service  as  such 
be  was  paid  at  the  rate  of  three  dollars  and 
twenty  cents  ($3.20)  pep  diem  of  eight 
hours  for  the  time  served  prior  to  July  1, 
1899,  amounting  to  one  (1)  year,  two  (2) 
months,  and  twelve  (12)  days,  and  at  the 
rate  of  four  dollars  ($4)  a  day  for  such 
service  rendered  after  July  1,  1899,  amount- 
ing to  six  (6)  months. 

*'I[1.  He  was  not,  during  any  of  the 
tiroes  of  his  employment,  allowed  leave  of 
absence  or  pro  rata  pay  for  leave  of  ab- 
sence. If  allowed  leave  of  absence  of  thirty 
(30)  days  a  year,'  he  would  have  been  enti- 
tled to  fifty-one  (61)  days'  leave. 

''If,  instead  of  taking  such  leave,  he  had 
been  paid  pro  rata  for  the  same,  he  would 
bave  been  paid  three  dollars  and  twenty 
cents  ($3.20)  a  day  for  thirty-six  (30) 
<iay9,  and  four  dollars  ($4)  a  day  for  fifteen 
(15)  days,  amounting  to  one  hundred  and 
seventy-five  dollars  and  twenty  cents  ($175.- 
20). 

"IV.  The  claimant  did  not,  at  any  time 
during  his  several  terms  of  service,  set  forth 
In  findi^ig  I.,  apply  for  a  leave  of  absence  or 
for  a  money  equivalent  for  the  same.  No 
leave  of  absence  was  granted  or  allowed  to 
the  claimant,  for  the  reason  that,  under  the 
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rules  adopted  by  the  Public  Printer  regard- 
ing leaves  of  absence,  persons  temporarily 
em^yed  were  not  granted  leave. 

**y.  All  employees  of  the  government 
printing  office  in  servioe  from  the  1st  of 
July,  1886,  to  the  30th  of  June,  1895, 
whether  permanent  or  temporary,  have  been 
paid  for  all  accrued  but  unused  leaves  of 
absence.  The  last  of  the  appropriations  for 
such  unused  leaves  was  that  of  fifty-seven 
thousand  eight  hundred  and  fifty-nine  dol- 
lars and  sixty  cents  ($57,859.60),  made  by 
the  act  of  July  19,  1897  (30  Stat,  at  L.  134, 
chap.  9),  and  was  based  on  an  estimate  of 
the  Public  Printer,  who,  in  transmitting  the 
same  to  the  Senate,  informed  that  body  that 
it  included  'm&ny  employees  whose  terms  of 
service  in  the  office  were  only  for  periods  of 
less  *than  one  year,'  and  that  'the  amounts  [570} 
of  pro  rata  leave  which  accrued-  to  such  per- 
sons are  herewith  included  in  the  respective 
years  in  which  they  were  earned.* " 

Assistant  Attorney  General  Pradt  ar- 
gued the  cause,  and,  with  Mr.  George  M.  An- 
derson, filed  a  brief  for  appellant. 

Mr.  George  A.  King  argued  the  cause, 
and,  with  Mr,  William  B,  King,  filed  a  brief 
for  appellee. 

Mr.  Justice  White,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

Although  the  court  below  found  that 
am'ong  the  rules  for  the  government  of  the 
printing  office  adopted  by  the  Public  Print-  * 
er,  in  pursuance  of  power  conferred  by  law, 
there  was  a  rule  forbidding  the  allowance  of 
leaves  of  absence  to  temporary  employees, 
the  court  in  effect  treated  the  rule  m  ques- 
tion as  void,  since  it  assumed  that,  by  Uie 
acts  of  (Ik)ngress  governing  the  printing  of- 
fice, temporary  employees  of  the  office  were 
entitled  to  leave  of  absence  with  pay.  The 
court  deemed  that  the  duration  of  such 
leave  of  absence  was  such  proportion  of  the 
yearly  annual  leave  allowed  to  permanent 
employees  as  the  period  of  servioe  of  the 
temporary  employee  in  each  year  bore  to  a 
year's  employment.  From  the  premise  of 
law  thus  assumed,  the  court  held  that 
where  a  temporary  employee  had  not  been 
allowed  his  leave  of  absence  because  of  the  en- 
forcement by  the  Public  Printer  of  the  rule 
denying  the  right  to  such  leave,  the  tem- 
porary employee  was  entitled  to  be  paid  an 
extra  amount  equal  to  the  sum  of  his  regu- 
lar wages  for  the  period  which  would  have 
been  embraced  by  the  leave  had  it  been 
granted.  In  effect,  therefore,  the  conclu- 
sion of  the  court  was  that,  because  the  stat- 
utes were  held  to  allow  to  a  temporary  em- 
ployee leave  of  absence  with  regular  pay, 
they  must  be  construed  as  allowing  to  such 
person  extra  pay  without  leave,  and  this  up- 
on the  theory  that  the  employee  who  had  a 
ri^ht  to  leave  with  pay,  who  had  not  re- 
ceived it,  under  the  circumstances  stated, 
was  entitled,  so  to  speak,  to  a  commutation 
in  money  at  his  regular  rate  of  wagos  iov 
the  period  of  leave  of  which  he  had  been  dr- 
prived. 

•The  conclusion  thus  reached  was  stated  [58(1] 
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by  the  eomt  to  be  exceptional  and  anoma- 
lous, but  was  deemed  to  be  required  by  what 
was  conceived  to  be  the  unambiguous  pur- 
port of  a  provision,  held  to  be  mandatory, 
found  in  the  act  of  June  11,  1806,  makinff 
appropriations  for  sundry  civil  expenses  oi 
tne  government  for  the  fiscal  year  ending 
June  30,  1897.  29  Stat,  at  L.  413,  chap. 
420  (U.  S.  Comp.  Stat.  1901,  p.  1656).  The 
provision  in  question  was  said  to  be  entirely 
new  in  the  legislation  of  Congress  with  re- 
spect to  leaves  of  absence  to  the  employees 
of  the  government  printing  office.  Whilst 
the  anomalous  result  of  the  conclusion,  as 
observed  bjr  the  court  below,  is,  we  think, 
apparent,  it  would  seem  to  us  that  a  yet 
greater  anomaly  is  involved  in  the  premise 
which  was  taken  for  wanted, — ^that  is,  that 
the  statutes  contemplate  the  enjoyment  by 
mere  terapor^^ry  employees  of  the  provisions 
of  law  relating  to  an  annual  leave  of  ab- 
sence. We  think  this  is  so,  because,  singu- 
lar as  may  be  the  conclusion  that  since  em- 
ployees enjoy  the  right  to  leave,  with  pay, 
they  are  therefore  entitled  to  extra  pay 
without  leave,  we  think  it  is  far  more  sin- 
gular to  conceive  that  one  who  is  engaged 
for  a  temporary  employment,  say  for  a  day 
or  a  week  or  a  month  or  so,  comes  within 
the  purview  of  the  statutes  providing  for 
annttal  leaves  of  absence. 

If,  however,  the  acts  of  Congress  compel 
the  adoption  of  the  premise  assumed  or  the 
conclusion  drawn  from  it  by  the  court,  how- 
ever anomalous  they  may  be,  our  duty  is- to 
-%  enforce  the  result.  Whether  the  acts  of 
Congress  do  either  cannot  be  ascertained  by 
a  mere  reference  to  the  particular  proviso 
in  the  appropriation  act  which  constrained 
the  judgment  of  the  court  below,  but  must 
be  determined  by  an  examination  of  the 
acts  of  Congress  concerning  leaves  of  ab- 
sence to  employees  in  the  government  print- 
ing office  from  the  beginning.  The  review 
of  the  statutes  for  the  purpose  of  determin- 
ing whether  leave  with  regular  pav  involves 
the  right  to  extra  pay  without  leave  will 
also  necessarily  require  us  to  examine  the 
same  statutes  upon  which  the  right,  if  it 
exists  at  all,  of  temporary  employees  in  the 

frinting  office  to  leave  of  absence,  must  rest, 
n  proposing  to  first  investigate  such  ques- 
tion, we  are  not  unmindful  of  the  fact  that 
the  government  at  bar  did  not  at  all  dispute 
the  assumption  indulged  in  by  the  lower 
{681]  court,  but  rested  its  *claim  to  reversal  on 
other  grounds.  In  view  of  the  fact,  how- 
ever, that  we  must  correctly  administer  the 
statutes,  and  that  the  question  as  to  the 
right  of  a  temporarv  employee  to  leave  of 
absence  has  been  full^  presented  by  the  ap- 
pellee, we  shall  examine  and  decide  it.  The 
problems,  then,  for  solution  in  the  order 
stated  are:  First.  Do  the  acts  of  Congress 
which  provide  for  leave  of  absence  to  the 
employees  of  the  government  printing  of- 
fice embrace  mere  temporary  employees  of 
soch  ofllceT  and,  Second.  If  such  employ- 
ees are  so  embraced,  do  the  statutes,  wnilst 
providing  for  leave  in  favor  of  the  tempo- 
rary employees,  with  pay  during  the  term 
of  the  leave,  provide  also  for  extra  pay 
without  leave«  where  the  leave  has  not  been 
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enjoyed  because  of  a  rule  of  the  printing 
oilice  forbidding  its  allowance? 

The  original  grant  of  authority  to  allow 
leaves  of  absence,  with  pay,  to  employees  of  ' 
the  printing  office  was  the  act  of  June  30, 
1886.  24  Stat,  at  L.  91,  chap.  672.  The 
statute  consisted  of  two  sections,  in  the  sec- 
ond of  which  it  was  provided  that  the  act 
should  take  effect  on  and  after  the  first  day 
of  July,  1886.  The  first  section  is  as  fol- 
lows: 

"That  the  employees  of  the  government 
printing  office,  whether  employed  by  the 
piece  or  otherwise,  be  allowed  a  leave  of  ab- 
sence, with  pay,  not  exceeding  fifteen  days 
in  any  one  fiscal  year,  after  the  service  of 
one  year,  and  under  such  regulations  and 
at  such  time  as  the  Public  Printer  may  des- 
ignate. Such  employees  as  are  engaged  on 
piece-work  shall  receive  the  same  rate  of 
pay  for  the  said  fifteen  days'  leave  as  will 
be  paid  to  day  hands:  Provided,  That 
those  regularly  employed  on  the  Congres- 
sional Record  shall  receive  leave,  with  pay, 
at  the  close  of  each  session,  pro  rata,  for 
the  time  of  such  employment." 

We  think  the  employees  embraced  within 
this  statute  were  permanent  employees,  and 
not  those  who  might  be  called  in  for  tem- 
porary or  emergency  purposes,  since  the  ob- 
ject of  the  statute  was  to  provide  for  an- 
nual leave  durins  each  fiscal  year,  and  the 
leave  was  allowed  only  after  the  service  of 
One  year.  Any  doubt  as  to  this  construc- 
tion is  removed  by  the  proviso  which  al- 
lows a  pro  rata  leave  to  regular  employees 
of  the  Congressional  Record.  As  the  dura- 
tion of  the  work  which  this  class  of  em- 
ployees performed  was  necessarily  limited 
by  the  sessions  of  *  Congress,  it  is  obvious  [688] 
that  they  were  considered  as  excluded  by 
the  general  language  in  the  prior  portions 
of  the  act,  and  nenoe  an  exceptional  provi- 
sion giving  them  its  advantages  was  insert- 
ed. And  the  proviso  itself  adds  emphasis 
to  the  significance  arising  from  its  enact- 
ment, since  it  conferred  the  benefits  only  on 
such  employees  as  were  regularly  employed 
for  such  work,  and  therefore  excluded  those 
merely  called  in  to  meet  an  emei^ncy  in 
the  employment  in  question. 

It  is  also  obvious  that  the  Public  Printer, 
in  administering  this  act,  did  not  interpret 
it  as  embracing  temporary  employees,  since 
the  rules  of  his  office  excluded  employees  of 
that  character  from  the  grant  of  leaves  of 
absence.  And  the  appropriations  made  by 
Congress  to  execute  the  act  of  1886,  one  of 
the  acts  being  enacted  bv  the  very  Congress 
which  passed  the  act  of  1886,  serve  to  en- 
force the  meaning  arising  on  the  face  of  the 
act  itself.  Those  appropriations  were  thus 
defined :  "To  enable  the  Public.  Printer  to 
comply  with  the  provisions  of  the  law 
granting  fifteen  days'  annual  leave  to  the 
employees  of  the  government  printing  of- 
fice." Act  August  4,  1886,  maidnff  appro- 
?riations  for  the  fiscal  year  ending  June  30» 
887,  24  Stat,  at  L.  265«  chap.  902  (U.  8. 
Comp.  Stat.  1901,  p.  1489) ;  Act  of  March 
3,  1887,  24  Stat,  at  L.  609,  chap.  362  (U.  8. 
Comp.  Stat.  1901,  p.  2437) ;  and  the  urgen- 
cy defidency  appropriation  act  of  March  S0» 
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1888,  25  Stat,  at  L.  47,  chap.  47,  makine  ap- 
propriations for  the  fiscal  year  ending  June 
30,  1888.  From  the  subsequent  legislation, 
to  which  we  shall  hereafter  refer,  we  think 
that  it  may  be  inferred  that  those  charged 
with  the  administration  of  the  act  of  1886 
construed  it  as  meaning  that  a  gear's  serv- 
ice was  necessary  to  give  the  right  to  re- 
ceive leave  of  absence,  and  that,  if,  after 
earning  and  enjoying  leave  by  a  year's  serv- 
ice, before  the  completion  of  another  full 
year  the  employee  severed  his  connection 
with  the  service,  he  was  not  entitled  to  any 
proportional  leave.  On  August  1,  1888,  an 
act  was  approved,  which,  with  its  title, 
reads  as  follows  (25  Stat,  at  L.  352,  chap. 
722): 
*'An  Act  to  Extend  the  Leave  of  Absence  of 

Employees  in   the   Government  Printing 

Office  to  Thirty  Days  Per  Annum. 

'That  the  act  entitled  'An  Act  Granting 
Leave  of  Absence  to  Employees  in  the  Gov- 
ernment /  Printing  Office,'  approved  June 
thirtieth,  eighteen  hundred  and  eighty-six, 
[683]  be  so  amended  as  to  ^extend  the  annual  leave 
of  absence  therein  described  to  thirty  days 
in  each  fiscal  year :  Provided^  That  it  shall 
be  lawful  to  allow  pro  rata  leave  to  those 
serving  fractional  parts  of  a  year." 

Clearly  this  act  was  but  an  amendment 
of  the  act  of  1886,  and  did  not  attempt  to 
repeal  that  act  or  to  extend  its  benefits  to 
classes  of  employees  not  embraced  by  the 

Srior  act.  Its  object  on  its  face  was  simply 
>  extend  the  period  of  leave  of  absence 
from  fifteen  to  tnirty  days  and  to  confer  up- 
on the  permanent  employees  who  were  enti- 
tled to  leave,  in  accordance  with  the  terms 
of  the  previous  act,  an  additional  right  to 
enjoy  the  benefits  of  a  pro  rata  leave,  if 
thereafter  they  severed  their  connection 
with  the  service  before  they  had  completed 
another  entire  year's  service  so  as  to  oe  en- 
titled to  that  year's  leave. 

Undoubtedly  the  statute  was  thus  con- 
strued by  the  Public  Printer  in  its  adminis- 
tration, since  he  continued  in  force  the  rule 
forbidding  leaves  of  absence  to  temporary 
employees,  and  besides  construed  the  statute 
as  givinff  the  right  to  proportional  leave  of 
absence  to  only  a  permanent  employee  who 
had  served  sufficient  time  to  earn  at  least 
one  annual  leave.  As  the  act  of  1888  con- 
sidered and  dealt  with  the  prior  law,  as  ad- 
ministered by  the  Public  Printer  in  pursu- 
ance of  the  authority  conferred  upon  him  by 
the  act  of  1886,  and  as  the  act  of  1888  con- 
ferred only  a  new  right  in  one  particular 
— that  is,  as  to  fractional  leaves  to  perma- 
nent employees — it  is  not  probable  that,  if 
It  was  intended  to  overthrow  the  construc- 
tion which  the  Public  Printer  had  put  upon 
the  previous  act,  by  formulating  a  rule  ex- 
pressly excluding  temporary  employees 
from  the  right  to  leave,  that  some  express 
provision  on  that  subject  would  not  nave 
been  incorporated  into  the  amendatory  act. 
What  was  intended  by  the  act  of  August. 
1888,  is,  moreover,  shown  by  an  act  passed 
1^  the  very  same  Congress  at  the  same  ses- 
0ion.  Thus,  the  appropriation  act  for  the 
fiscal  year  ending  June  30,  1889,  became  a 
law  on  October  2,  1888.  That  act  con- 
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tained  an  appropriation  "To  enable  the 
Public  Printer  to  comply  with  the  provi- 
sions of  the  law  granting  thirty  days'  an- 
nual leave  to  the  employees  of  the  govern- 
ment printing  office."  lliis  was  immediate- 
ly followed  by  an  appropriation  **To  pay 
pro  rata  leaves  of  absence  to  employees  who 
resign  or  are  discharged  *(  decision  of  the[5841 
First  Comptroller)."  [25  Stat,  at  L.  548, 
chap.  1069].  We  have  not  been  referred  to 
the  decision  of  the  Comptroller  to  which 
the  act  adverts,  nor  have  we  been  able  to 
find  it.  But  the  appropriation  made  in  fur- 
therance of  the  act  1888  shows  that  such 
act  was  designed  for  the  benefit  solely  of 
the  regular  employees,  and  the  authority  to 
pay  pro  rata  leaves  of  absence  which  it 
granted  was  such  pro  rata  leaves  of  absence 
to  employees  who,  from  the  nature  of  their 
previous  and  permanent  service,  might  ex- 
pect to  earn  a  full  annual  leave,  but  were 
Srevented  from  doing  so  by  resignation  or 
ischarge.  Appropriations  of  like  charac- 
ter, couched  in  substantially  identical  lan- 
fuage,  were  made  for  the  fiscal  year  ending 
une  30,  1890  (25  Stat,  at  L.  980,  chap. 
411;  26  Stat,  at  L.  159,  chap.  429); 
for  the  fiscal  year  ending  June  30,  1891 
(26  Stat  at  L.  371,  chap.  837);  and  for 
the  fiscal  year  ending  June  30,  1892  (26 
Stat,  at  L.  948,  chap.  542  [U.  S.  Comp.  Stat. 
1901,  p.  2923]).  indeed,  the  appropriation 
act  for  the  last  quarter  of  the  fiscal  year 
endinff  June  30,  1890,  makes  clear  what 
was  the  legislative  conception  of  the  mean- 
ing of  the  right  to  pro  rata  leave,  granted 
by  the  amendatory  act  of  1888,  and  the 
character  of  the  employees  embraced  by  it, 
for  that  act,  after  appropriating  a  sum  to 
pay  employees  entitled  to  annual  leave  of 
absence,  added  the  sum  necessanr  to  pay  for 
the  pro  rata  leaves  of  "such"  employees 
"who  resign  or  are  discharged." 

The  contention,  then,  that  temporary  em- 
ployees were  embraced  within  the  provi- 
sions of  the  act  of  1888  not  only  is  in  con- 
flict with  the  text  of  that  act,  but  is  opposed 
to  the  administrative  construction  placed 
upon  the  act  by  the  Public  Printer  charged 
with  its  execution.  It  is,  besides,  directly 
repugnant  to  the  legislative  interpretation 
of  that  act  manifested  by  Confess,  during 
a  period  of  nearly  five  years,  in  appropri- 
ating the  money  for  its  execution. 

In  the  appropriation  acts  for  the  fiscal 
years  ending  June  30,  1893,  1894,  and  1895 
(27  Stat  at  L.  388,  chap.  380;  27  Stat  at 
L.  572,  chap.  208;  28  Stat  at  L,  41,  chap. 
37),  whilst  appropriations  were  made  for 
the  allowance  of  annual  leaves  of  absence  to 
the  employees  of  the  government  printing 
oflice,  in  substance  in  the  same  words  as 
found  in  the  previous  acts,  the  clause  con- 
tained in  the  previous  acts  providing  for  the 
allowance  of  pro  rata  leaves  to  such  em- 
ployees was  omitted.  It  followed,  there- 
fore, that,  although  the  act  of  1888  provid- 
ed for  *pro  rata  leave  to  the  regular  employ- [686 J 
ees,  the  appropriation  acts  for  the  years 
1893,  1894,  and  1895  were  susceptible,  by^ 
their  silence  on  that  subject,  of  the  inference""' 
that  they  did  not  provide  a  sum  to  pay  such 
pro  rata  leaves.    The  attention  of  Congress 
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was  evidently  directed  to  this  omission, 
«ince,  on  June  19,  1894,  the  deficiency  ap- 
propriation act  for  the  fiscal  year  of  1894 
(28  Stat  at  L.  94,  chap.  108)  contained 
the  following: 

"To  enable  the  Public  Printer  to  pay  to 
the  employees  heretofore  or  now  employed 
in  the  [government  printing  office  since  July 
first,  eighteen  hundred  and  ninety-three, 
such  sums  as  may  be  due  them  for  leaves  of 
absence,  notwithstanding  the  fact  that  thir- 
ty days'  leave  of  absence,  with  pay,  had  been 
granted  to  such  persons  in  said  fiscal  year 
on  account  of  service  rendered  in  the  pre- 
<!eding  fiscal  year,  and  also  to  pay  all  em- 
ployees of  the  said  office  any  leave  of  ab- 
sence which  they  may  have  failed  to  obtain 
from  the  lack  of  necessary  appropriations 
-or  other  cause,  sixty-five  thousand  dollars, 
-or  so  much  thereof  as  may  be  necessary. 

"Hereafter  the  Public  Printer  is  author- 
ized to  pay  pro  rata  leave  of  absence  out  of 
any  appropriation  for  leaves  of  absence  to 
employees  of  the  government  printing  of- 
fice in  any  fiscal  year,  notwithstanding  the 
fact  that  thirty  days*  leave  of  absence,  with 
pay,  may  have  been  granted  to  such  em- 
ployees in  that  fiscal  year  on  account  of 
service  rendered  in  a  previous  fiscal  year." 
28  Stat,  at  L.  04,  chap.  108. 

This  act  also  created  no  new  class  of  ben- 
eficiaries of  leaves  of  absence.  It  recog- 
nized the  right  of  permanent  employees, 
who  had  for  annual  services  in  a  previous 
fiscal  year  earned  leave,  to  be  granted  in  a 
succeeding  year  in  addition  their  pro  rata 
leave  when  they  were  prevented  from  com- 
pleting a  full  year  of  service,  by  resignation 
or  discharge,  as  provided  in  the  previous 
statute.  The  act,  besides,  corrected  the 
omission,  if  omission  resulted,  from  the  si- 
lence of  the  regular  appropriation  on  the 
subject  of  pro  rata  leaves  for  the  fiscal  year 
ending  June  30,  1894,  and,  looking  to  the 
future,  provided  a  n^le  for  the  guidance  of 
the  Public  Printer,  making  appropriations 
for  leave  of  absence  without  particular 
specification  applicable  to  pro  rata  leaves 
in  cases  where  they  were  allowed  by  law. 
f  686] All  ^the  reasoning  previouely  adverted  to 
on  the  subject  of  the  prior  acts  is  applicable 
to  this,  and  constitutes  but  anotner  con- 
firmation by  Congress  of  the  settled  con- 
struction excluding  temporary  employees 
from  the  operation  of  the  provisions  as  to 
leave  of  absence.  It  would  seem  from  a 
document  to  which  we  shall  have  occasion 
hereafter  to  more  particularly  advert,  that 
the  construction  of  the  pro  rata  leave  of  ab- 
sence clause  was  somewhat  widened  in  its 
practical  administration  after  that,  from 
and  including  the  fiscal  year  1893,  by  allow- 
ing a  pro  rata  leave  to  a  nermanent  em- 
ployee who  had  not  servea  a  vear,  and 
therefore  had  not  earned  the  ful'  leave  of 
thirty  days  because  of  the  termination  of 
his  permanent  emplo3rment,  by  resignation 
or  discharge,  before  the  completion  of  the 
year.  The  exact  origin  of  this  broadening 
of  the  construction  of  the  act  has  not  been 
made  manifest,  but  it  is  inferable  that  it 
arose  from  expressions  used  in  an  opinion 
of  the  acting  Comptroller  of  the  Treasury, 
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of  date  July  3,  1894.  Dec.  First  Comp. 
1893-1894,  p.  260.  Whilst  the  ruling  in 
question  was  subse<^uently  somewhat  modi- 
fied, such  modification  had  no  relation  to 
the  particular  expressions  in  the  opinion 
lending  themselves  to  the  construction  in 
question.    III.  Dec.  Comp.  Treas.  28. 

In  1895  a  general  act  relative  to  the  con- 
duct of  the  government  printing  office  was 
passed.  28  Stat,  at  L.  601«  chap.  23  (U.  S. 
Comp.  Stat.  1901,  p.  2543).  The  23d  sec- 
tion of  that  act,  in  effect,  re-enacted  and  re- 
capitulated the  existing  laws  on  the  sub- 
ject of  leaves  of  absence  to  the  employees 
of  the  government  printing  office,  as  fol- 
lows: 

"The  employees  of  the  government  print- 
ing office,  whether  employed  by  the  piece  or 
otherwise,  shall  be  allowed  leaves  of  ab- 
sence, with  pay,  to  the  extent  of  not  exceed- 
ing thirty  days  in  any  one  fiscal  year,  under 
such  regulations  and  at  such. times  as  the 
Public  Printer  may  designate,  at  the  rate 
of  pay  received  by  them  during  the  time  in 
which  said  leave  was  earned;  but  such 
leaves  of  absence  shall  not  be  allowed  to  ac- 
cumulate from  year  to  year.  Such  emoloy- 
ees  as  are  engaged  on  piece-work  shall  re- 
ceive the  same  rate  of  pay  for  the  said  thir- 
ty days'  leave  as  will  be  paid  to  day  hands: 
Providedf  That  those  regularly  employed  on 
the  Confi^ressional  Record  shall  receive 
leave,  with  pay,  at  the  close  of  each  session 
pro  rata  for  the  time  of  *such  employment :  [687] 
And  provided  further,  That  it  shall  be  law- 
ful to  allow  pro  rata  leave  to  those  serving 
fractional  parts  of  the  year." 
^The  text  of  this  section  contains  nothing 
which  can,  we  think,  be  construed  as  chang- 
ing the  past  legislation  so  as  to  extend 
leaves  of  absence  to  temporary  employees. 
It  cannot,  in  reason,  be  argued  that  Con- 
gress, in  re-enacting  the  legislation  in  ques- 
tion, did  not  have  in  mind  the  class  of  em- 
ployees entitled  to  leaves  of  absence,  since 
m  the  act  of  1895  it  expressly  reproduced 
the  exception  making  a  class  of  temporary 
employees — ^those  regularly  employed  on  the 
Congressional  Record — beneficiaries  of  the 
leave  of  absence  legislation,  and  excluded 
from  the  class  of  temporary  employees  so 
benefited  those  not  regularly  employed  in 
such  temporary  work.  When  it  is  consid- 
ered that  the  language  thus  re-enacted  had 
been  construed  by  the  Public  Printer,  the 
officer  charged  with  the  execution  of  the 
previous  statutes,  for  nearly  ten  years,  as 
excluding  temporary  employees  otner  than 
the  particular  class  of  such  employees  re- 
ferred to  in  the  statute,  vie.,  those  regularly 
employed  on  the  Congressional  Record,  it 
follows  that  the  re-enactment  of  the  previ- 
ous laws  carried  with  it  the  settled  admin- 
istrative construction  which  had  prevailed 
in  their  enforcement  from  the  beginning, 
nere,  again,  it  cannot  in  reason  be  said  that 
the  mind  of  the  lawmaker  did  not  address 
itself  to  the  necessity  of  making  a  change 
in  the  previous  laws  where  one  was  deemed 
necessary,  since  the  act  as  re-enacted  not 
only  goes  over  the  ground  covered  by  the 
progress  of  the  statutes  since  1886,  and  re- 
enacts  the   legislative  steps  manifested   in 
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such  progress,  but  also  adds  a  new  provi- ) 
sion  concerning  accumulations  of  leaves  of 
absence  not  contained  in  any  prior  statute. 

When  the  deficiency  appropriation  act  for 
tbe  fiscal  year  ending  June  30,  1895,  was 
adopted  on  March  2,  1895  (28  Stat  at  L. 
868,  chap.  187),  the  provision  found  in  the 
appropriation  act  of  June  19,  1894,  was 
sobetantially  reiterated,  except  in  some 
particulars  not  necessary  to  be  noticed,  with 
DO  words  contained  therein  giving  rise  to 
tbe  implication  that  there  was  any  inten- 
tion to  alter  the  uniform  rule  which  had  ob- 
tained from  the  beginning  respecting  leaves 
of  absence,  excluding  temporary  employees 
E88]fn>m  the  benefit  of  such  *  leave,  except  the 
particular  class  of  such  employees  enumer- 
ated in  the  previous  statutes. 

In  the  appropriation  act  for  the  year  end- 
ing June  30,  1896  (28  Stat,  at  L.  910,  chap. 
189  [U.  S.  Comp.  Stat.  1901,  p.  3768] ) ,  the 
ram  set  apart  was  simply  "to  enable  the 
Public  Printer  to  comply  with  the  provi- 
sions of  the  law  granting  thirty  days'  an- 
nual leave  to  the  employees  of  the  govern- 
ment printing  office.'^  f)oubtIess,  any  spe- 
cific provision  as  to  payment  of  pro  rata 
leaves  of  absence  to  regular  employees  who 
had  severed  their  connection  with  the  serv- 
ice was  omitted  because  of  the  general  pro- 
vision in  the  prior  statute  authorizing  the 
use  of  leave  of  absence  appropriations  for 
the  payment  of  pro  rata  leaves.  In  the  act 
of  June  11,  1896,  making  appropriations  for 
the  fiscal  year  of  1897  (29  Stat,  at  L.  413, 
cbap.  420  [U.  S.  Comp.  Stat.  1901,  p. 
1556] ) ,  tbe  same  general  language  was  used 
as  contained  in  the  previous  act,  making  an 
appropriation  applicable  ^to  payment  of 
leaves  of  absence  of  employees  in  the  gov- 
ernment printing  office,  but  such  provision 
was  followed  by  a  recapitulation  of  the  pre- 
vious statutes  regulating  the  subject  of 
leaves  of  absence  to  such  employees,  in  the 
following  language: 

The  employees  of  the  government  print- 
ing office,  whether  employed  by  the  piece  or 
otherwise,  shall  be  allowed  leaves  of  ab- 
sence, with  pay,  to  the  extent  of  not  ex- 
ceeding thirty  days  in  any  one  fiscal  year, 
onder  such  regulations  and  at  such  times 
as  the  Public  Printer  may  designate,  at  the 
rate  of  pay  received  by  them  during  the 
time  in  which  said  leave  was  earned;  but 
such  leaves  of  absence  shall  not  be  allowed 
to  accumulate  from  year  to  year.  I^uch 
employees  as  are  engaged  on  piece-work 
shall  receive  the  same  rate  of  pay  for  the 
said  thirty  days'  leave  as  will  be  paid  to 
day  hands:  Provided,  That  those  regular- 
ly employed  on  the  Congressional  Record 
shall  receive  leave,  with  pay,  at  the  close  of 
each  session,  pro  rata  for  the  time  of  such 
employment:  And  provided  further.  That 
it  shall  be  lawful  to  allow  pay  for  pro  rata 
leave  to  those  serving  fractional  parts  of 
*  year;  also  to  allow  pay  for  pro  rata 
leave  of  absence  to  employees  of  the  govern- 
nient  printing  office  in  any  fiscal  year,  not- 
withstanding the  fact  that  thirty  days* 
leave  of  ab^nce,  with  pay,  may  have  been 
granted  to  such  employees  in  that  fiscal 
year  on  account  of  service  rendered  in  a  pre-* 
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vious  fiscal  year.  •And  the  Public  Printer[589] 
is  hereby  authorized  to  pay  to  the  legal  rep- 
resentatives of  any  employees  who  have 
died  during  the  fiscal  years  of  eighteen  hun- 
dred and  ninety-four,  eighteen  hundred  and 
ninety-five,  eighteen  hundred  and  ninety- 
six,  or  may  hereafter  die,  who  have  or  here- 
after may  have  ai:y  accrued  leave  of  absence 
due  them  as  such  employees,  and  said 
claims  to  be  paid  out  of  any  unexpended  bal- 
ances of  appropriations  for  the  payment  of 
leaves  of  absence  to  tise  employees  of  the 
government  printing  olficc,  for  the  fiscal 
years  eighteen  hundred  and  ninety-four, 
eighteen  hundred  and  ninety-five,  eighteen 
hundred  and  ninety-six,  and  out  of  any  fu- 
ture appropriations  for  leaves  of  absence." 

It  is  langua^  contained  in  the  provision 
just  quoted  which  the  court  of  claims  found 
to  be  new,  and  constrained  it  to  decide  that 
a  temporary  employee  who  had  not  been  al- 
lowed leave  of  absence  was  nevertheless  en- 
titled to  pay  therefor  by  way  of  commuta- 
tion. We  do  not  stop  now  to  consider  that  • 
question,  as  we  are  not  presently  concerned 
with  it.  Now,  an  analysis  of  the  act  of 
1896  discloses  nothing  which  lends  suppoit 
to  the  argument  that,  in  reiterating  the  pre- 
vious law  in  this  appropriation  act,  it  was 
the  intention  of  Congress  to  depart  from  the 
rule  applied  from  the  beginning  by  confer- 
ring the  right  to  leave  of  absence  on  a  mere 
temporary  employee.  On  the  contrary,  this 
statute — like  the  previous  ones — reiterates 
the  exception  in  favor  of  a  particular  class 
of  temporary  employees,  and  by  its  silence 
is  a  further  manifestation  of  the  approval 
by  the  lawmaking  power  of  the  construction 
of  the  previous  statutes  resulting  from  the 
rule  adopted  by  the  Public  Printer  from  the 
beginning,  excluding  temporary  employees 
from  the  right  to  leave.  And  this  recapitu- 
lation again  demonstrates  that  the  mind  of 
Congress  was  addressed  to  the  necessity  «)f 
making  such  changes  as  it  deemed  wise, 
since  there  is  a  new  provision  allowing  the 
legal  representatives  of  deceased  employees 
who  were  entitled  to  a  leave  to  recover  the 
amount  due  therefor. 

From  the  review  of  the  statutes  which  we 
have  just  made,  our  conclusion  is  that  the 
assumption  that  temporary  employees  of  the 
government  printing  office  were  entitled  to 
leave,  upon  which  the  decision  of  the  lower 
court  necessarily  .  rests,  was  •mistakenly  [590] 
made,  and  therefore  the  judgment  below 
was  erroneous,  unless  it  be  that  the  plain 
text  of  the  statutes,  reiterated  time  and 
time  again,  and  settled  by  years  of  adminis- 
trative construction,  is  to  be  disregarded,  in 
consequence  of  what  is  asserted  to  be  a  con- 
gressional interpretation  to  the  contrary, 
arising  from  an  act  passed  in  1897,  and  the 
retroactive  effect  which  it  is  claimed  must 
necessarily  follow  as  the  result  of  this  law 
and  as  a  consequence  of  the  fifth  finding 
which  the  court  below  made. 

To  the  contrary,  we  think  an  analysis  of 
the  matters  relied  upon  serves  but  to  con- 
firm the  construction  which  we  have  given  to 
the  acts  of  Congress  which  we  have  previous- 
ly reviewed.  In  1896,  in  the  first  session  of 
the  Fifty-fourth  Congress,  a  resolution  was 
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passed  by  the  Senate  calling  upon  the  Pub- 
lie  Printer  for  information  conoeming  the 
employees  in  the  government  printing  of* 
fice  who  had  failed  to  receive  tneir  annual 
leaves  of  absence  during  the  fiscal  years  of 
1890,  1801,  1892,  1893,  and  1894,  and  ask- 
ing a  statement  of  the  amount  due  each  per- 
son therefor.  Temporary  emplovees  during 
the  years  named  could  not  have  been  includ- 
ed in  the  purposes  of  the  resolution,  since 
the  genera]  appropriation  bet  passed  at  that 
very  session  contained  the  provision  to 
which  we  have  heretofore  referred,  re-enact- 
ing the  leave  of  absence  laws,  containing  no 
repudiation  of  the  rule  prevailing  from  the 
beginning  excluding  temporary  employees 
from  the  right  to  leave  of  absence.  To  con- 
ceive that  the  inquiry  concerned  leaves  not 
granted  to  temporary  employees  would  be 
to  assume  that  inquiry  was  made  as  to  a 
class  of  employees  who  bad  been  deprived  of 
their  right  to  leave  of  absence  in  the  past, 
whilst  at  the  same  time  such  employees,  by 
•the  re-enactment  of  the  previous  laws  and 
the  approval  of  the  previous  rule  governing 
the  printing  office,  had  been  declared  at  that 
session  not  to  be  entitled  to  such  leave. 
Moreover,  the  fact  that  the  resolution  did 
not  reach  other  years  than  1890  to  1894 
shows  that  it  was  not  the  denial  of  leave  of 
absence  to  temporary  employees  which  had 
been  complained  of,  and  as  to  which  the  res- 
olution made  inquiry,  because,  undoubtedly, 
temporary  employees  had  not  received  a 
leave  of  absence,  not  only  prior  to  1890,  but 
[601]  also  subsequent  to  1894  and  *up  to  the  time 
of  the  passage  of  the  resolution.  If  the  de- 
nial of  leave  to  temporary  employees  had 
been  the  subject  of  the  inquiry,  it  would 
have  been  concerning  the  past  and  existing 
evil,  and  not  to  a  mere  fraction  thereof. 

The  reply  of  the  Public  Printer  to  the 
resolution  was  made  at  the  following  ses- 
sion of  Congress,  in  1897«  and  practically 
consisted  of  a  transmittal  of  a  report  to  the 
Public  Printer  made  bv  the  cashier  of  the 
government  printing  office,  which  was  print- 
ed by  the  Senate  as  a  public  document  (Sen. 
Doc.  59,  54th  Congress,  2d  Sess.),  and  is 
largely  reproduced  in  the  brief  of  counsel 
for  the  appellee.  .  The  report,  instead  of 
confining  itself  to  the  years  from  1890  to 
1894,  both  inclusive^  which  were  inquired 
about,  proceeded  to  call  attention  to  the 
subject  of  unpaid  leave  of  absence  claims 
prior  to  the  year  1890,  as  follows: 

"In  view  of  the  anticipated  legislation 
looking  forward  to  the  liquidation  of  the 
unpaid  leave  of  absence  claims  of  present 
and  former  employees  of  this  office,  as  indi- 
cated by  Senate  resolutions,  it  would  seem- 
ingly appear,  in  the  interest  of  justice  and 
equity,  that  the  scope  of  such  legislation 
should  not  be  limited  or  confined  simply  to 
the  fiscal  years  of  1890  to  1894,  inclusive, 
but  that  its  provision  should  also  embrace 
such  accrued  and  unpaid  leave  of  absence 
claims  which  were  also  lost  and  forfeited 
during  the  fiscal  years  of  1887,  1888,  and 
1889,  and  to  that  end  I  would  respectfully 
submit  for  your  further  consideration  a 
supplemental  statement,  in  detail,  covering 
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such  leaves  of  absences  as  were  unpaid  in 
the  fiscal  years  of  1887,  1888,  and  1889." 

This  was  followed  by  a  statement  of  the 
amount  which  would  be  needed  to  pay  such 
prior  claims. 

Now,  it  cannot  be  that  the  report  had  in 
view  the  refusal  to  give  leave  or  pay  for 
leave  to  merely  temporary  employees,  since 
such  claims,  if  they  existed,  would  have  cov- 
ered a  much  longer  period  than  that  em- 
braced in  the  report.  It  could  not,  more- 
over, have  covered  such  claims,  inasmuch  as 
at  that  very  time  such  leaves  were  not  being 
allowed  and  could  not  be  allowed  under  the 
rules  of  the  office.  What  the  report  con- 
templated was  loss  of  leave  in  the  past  sus- 
tained by  permanent  employees  of  the  gov- 
ernment printing  office,  through  a  construc- 
tion *of  the  statute  which  no  longer  obtained, [60S) 
or  for  failure  of  appropriations  in  particu- 
lar fiscal  years,  or  other  cause.  Acting  up- 
on the  report,  an  act  was  passed  by  Con- 
gress, which  became  a  law  on  July  19,  1897 
(30  Stat,  at  L.  134,  chap.  9).  authorizing 
the  Public  Printer  to  pay  employees,  tomier 
employees,  and  the  legal  representatives  of 
dec^sed  former  employees  of  the  government 
printing  office  such  sums  as  may  be  due 
said  employees  and  former  employees,  for 
accrued  and  unpaid  leaves  of  absence  for 
the  fiscal  years  1887  to  1894,  both  inclusive, 
and  appropriating  a  sum  of  money  there- 
for. 

Now  we   think   from   what  has  already 
been  said  concerning  the  resolution  of  in- 
quiry, and  the  report  made  in  answer  there- 
to, which  were  the  foundations  of  the  act  in 
question,  that  it  is  impossible  to  construe 
this  act  as  at  ail  affecting  temporary  em- 
ployees, without  assuming  that  both  Con- 
gress and  the  Public  Printer,  and  indeed 
everybody  concerned,  were  en^ged  at  one 
and  the  same  time  in   rectifying  a  wrong 
and  in  perpetuating  the  wrong  for  the  fu- 
ture.   Tne  act,  however,  lends  itself  to  no 
such  deduction.    Its  provisions  become  clear 
when  the  review  of  the  legislation  which  we 
have  made  is  considered.     From  that  review 
it  results  that  the  exclusion  of  temporary 
employees  from  the  right  to  leave  of  absence 
haa  prevailed  from  the  beginning,  and  the 
rule  so  excluding  had  been  ratified  and  ap- 
proved by  Congress  over  and  over  again^ 
whenever  it  considered  the  subject.    But  it 
was  also  true  that,  from  1886  to  1894,  in 
whioh  latlter  year  the  legislation  as  to  leave- 
of  absence  in  the  government  printing  office 
crystallized,  except  aa  to  a  minor  provision,, 
added  by  the  law  of  1896,  Congress  had  been 
CMLlled  upon  in  each  successive  step  when  it 
considered  the  subject  to  broaden  in  favor  of 
the  permanent  employees  entitled  to  leave, 
the  construction  placed  upon  its  prior  action 
on  the  subject.    Thus,  permanent  employees, 
at  each  successive  consideration  by  Congress 
of  the  subject,  had  become  entitled  thereaft- 
er to  leaves  of  absence  which  had  been  denied 
the  employees  prior  thereto.    And  the  pur- 
pose of  the  appropriation  act  of  1897  was,, 
first,  as  an  act  of  grace  to  equalize  this  con- 
dition where  it  had  resulted  from  a  change 
of  legislation,  and,  second,  by  an  act  of  jus- 
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f  6081tioe  to  provide  for  the  oases,  where,  by  *lack 
of  appropriations,  which  the  review  we  have 
made  shows  may  have  sometimes  been  the 
case,  leaves  of  abeence  to  permanent  em- 
ployees had  not  been  providea  for. 

Without  goinff  into  detail,  it  suffices  to 
say,  we  repeat,  that  the  confining  of  the  ap- 
propriation in  the  act  of  1897  to  the  years 
covered  ^y  the  act  causes  the  conclusion  Just 
stated,  we  think,  to  be  irresistible,  since  it 
conflicts  with  the  conception  that  the  act 
was  intended  or  djd  embrace  temporary  ero- 
plof ees  who  had  been  denied  leave  from  the 
Deginninff,  including  the  period  down  to  the 
time  of  uie  passage  of  the  appropriation  act 
in  question. 

It  remains  only  to.  consider  the  fifth  find- 
ing made  by  the  court  below.  When  the  text 
of  that  finoing  is  analyzed,  we  think  it  but 
embodies  an  inference  of  law  deduced  by  the 
court  from  its  consideration  of  the  report  of 
the*  Public  Printer  made  in  answer  to  the 
Senate  inquiry,  and  the  court's  construction 
of  the  provisions  of  the  act  of  1897.  But 
the  matters  from  which  such  legal  inference 
was  drawn,  as  we  have  seen,  are  in  conflict 
with  the  import  which  we  have  given  them. 
For  instance,  the  language  quoted  in  the 
finding  and  taken  from  the  letter  of  the 
Public  Printer  in  answering  the  resolution 
of  inquiry  of  the  Senate  heretofore  referred 
to,  in  full  is  as  follows: 

"Your  attention  is  also  called  to  the  fact 
that  during  the  fiscal  years  of  1890  to  1893, 
inclusive,  many  employees  whose  terms  of 
service  in  the  office  were  only  for  periods 
of  less  than  one  year  have  never  received 
any  pro  rata  leave  of  absence,  with  pay, 
which  appears  to  have  been  the  practice  of 
the  office  during  that  period." 

The  construction  adopted  by  the  court  be- 
low, that  this  clause  necessarily  referred  to 
temporary  employees,  is  dispelled  by  the 
history  of  the  legislation  and  practice  to 
which*  we  have  referred.  That  clause  em- 
braced only  the  permanent  employees  dur- 
ing the  years  in  Question  to  whom  leave  of 
absence  had  not  oeen  given,  owing  to  the 
construction  prevailing  at  the  time  named, 
which  was  either  departed  from  by  express 
changes  made  in  subsequent  acts  of  Ck)n- 
gress,  or  by  a  construction  thereafter  placed 
upon  the  same.  This  is  the  result  of  the 
concluding  words  of  the  passage  relied  on, 
[694]ris.,  "which  appears  to  *have  been  the  prac- 
tice of  the  office  during  that  period,'^  ex- 
cluding, therefore,  temporary  employees, 
since  not  only  at  that  period  but  at  all 
times  from  the  beginning,  and  at  the  time 
the  report  was  made,  temporary  employees 
were  excluded  from  a  right  to  leave  of  ab- 
sence by  the  express  rule  of  the  office.  If 
we  were  to  treat  the  finding  as  one  of  fact,  in 
view  of  the  history  of  the  legislation,  the 
absence  of  any  appropriation  at  any  time 
to  pay  temporary  employees  for  leaves  of 
absence,  the  ever  presence  of  the  rule  forbid 
•  ding  leave  to  sucn  employees,  and  the  find- 
ings as  a  whole  of  tne  court  below,  and 
what  we  deem  to  be  the  only  implication 
deducihle  from  the  act  of  1897  and  the  com- 
munication upon  which  the  court  below  rest- 
ed its  construction,  we  should  be  obliged  to 
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say  that  the  ultimate  fact  which  the  fifth 
finding  embodies  is  not  consistent  with  the 
other  findings,  and  is  not  entitled  to  weight. 

Our  conclusion  that  temporary  employees 
are  not  entitled  to  leaves  of  alienee  under 
the  acts  of  Congress  renders  it  wholly  unnec 
essary  to  consider  the  eecond  question 
which  we  at  the  outset  proposed,  that  is, 
whether,  if  such  employees  were  entitled  to 
leave  with  regular  pay,  they  had  a  claim 
for  pay  without  leave  against  the  United 
States  because  of  the  rule,  adopted  for  the 
government  of  the  printing  office  by  which 
no  leave  was  allowed.  However,  whilst  not 
deciding  this  question,  we  d^m  it  our  duty 
to  direct  attention  to  the  fact  that  the  sig- 
nificance which  the  court  below  attached  to 
the  language  found  in  the  act  of  1896,  and 
the  statement  that  that  language  was  new 
in  the  legislation  on  the  subject,  was,  we  as- 
sume, caused  by  overlooking  the  various  ap- 
propriation acts  between  1888  and  1894, 
which  the  court  did  not  allude  to  in  its 
opinipn,  where  the  language  in  question  is 
to  be  found. 

The  decree  of  the  Court  of  Claitne  is  re- 
versed, and  the  cause  is  remanded  to  that 
court,  with  directiona  to  dismiss  the  claim- 
ant's petition. 


^W.  T.  WAGGONER,  Plff,  in  Err,, 

V. 

J,  M.  FLACK. 
(See  S.  C.  Reporter's  ed.  595-605.) 


Contracts  —  impairment    of    ohligation  -— 
change  of  remedy. 

The  obligation  of  the  contract  of  the  state  of 
Texas  with  t  purchaser  of  public  lands  was 
not  impaired  by  Tex.  Laws  1897,  chap.  37,  p. 
89,  which  repealed  a  statute  In  force  when 
the  contract  was  made,  denying  the  remedy 
of  forfeiture  for  nonpayment  of  Interest  as 
agreed  upon,  and  provided  such  a  forfeiture 
as  a  remedy,  since  the  prior  act  did  not 
amount  to  a  contract  that  the  state  would 
not  enlarge  the  remedy,  or  grant  another  on 
account  of  the  purchaser's  violation  of  his 
contract.  • 

[Na  28.] 

Submitted  January  SO,  1902.  Ordered  thai 
Attorney  General  of  Tewas  he  notified  of 
pendency  of  suit  February  2i,  190%,  Or- 
dered for  oral  argument  before  full  bench 
May  19,  1902.  Argued  December  9,  1902. 
Decided  February  2S,  190S. 

IN  ERROR  to  the  Court  of  Civil  Appeals 
for  the  S(<cond  Supreme  Judicial  District 
of  the  State  of  Texas  to  review  a  judgment 
which  affirmed  a  judgment  of  a   District 

Nora. — That  impatring  the  remedy  impairs 
the  obUgation  of  contract — tee  notes  to  Best 
T.  Baumgardper  (Pa.)  1  L.  R.  A.  856;  Louisi- 
ana ex  rd.  Ranger  v.  New  Orleans,  26  L.  ed. 
U.  8.  182;  and  Phlnney  v.  Phlnney  (Me.)  4 
L.  &.  A.  84& 
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Court  of  that  Slate  in  favor  of  defendant  in 
a  suit  to  recover  the  possession  of  land. 
Affirmed, 

See  same  case  below,  21  Tex.  Civ.  App. 
449,  52  S.  W.  584. 

Statement  bv  Mr.  Justice  Peokhamt 

The  plaintiff  in  error  brought  his  action 
against  the  defendant  in  error  in  a  district 
court  of  Texas  to  recover  as  owner  certain 
land  described  in  his  petition,  and  of  which 
''p  allocrofi  flip  defendnnt  to  be  in  possession. 
[696]  The  defendant  denied  the  ^averments  of  the 
jielition,  and  upon  the  trial  judgment  was 
given  in  his  favor  and  he  was  adjudged  to  be 
the  owner  of  the  land.  An  appeal  was  tak* 
en  to  the  court  of  civil  appeals  of  Texas, 
where  the  judgment  was  affirmed,  and  upon 
application  to  the  supreme  court  of  the 
state  for  a  writ  of  error,  the  application 
was  denied.  The  plaintiff  then  sued  out  a 
writ  of  error  from  this  court  to  the  court  of 
civil  appeals,  and  the  record  has  been 
brought  here  for  review. 

The  plaintiff  in  error  alleges  the  existence 
of  a  contract  with  the  state  of  Texas,  the 
obligations  of  which  he  asserts  have  been 
impaired  by  subsequent  legislation  in  that 
state.  The  case  involves  an  inquiry  into 
some  of  the  legislation  of  the  state  in  regard 
to  its  public  lands,  providing  for  their  sale 
and  for  the  application  of  the  proceeds  of 
such  sales  for  the  benefit  of  its  public 
schools  and  for  other  public  purposes. 

The  et^e  has  been  and  is  the  owner  of  a 
large  amount  of  'public  lands,  portions  of 
which  it  has  put  upon  the  market  for  sale 
from  time  to  time,  under  different  acts  of 
its  legislature,  which  acte  have  provided  a 
general  r^stem  for  the  sale  or  leasing  of 
such  lands  and  for  the  disposition  of  the 
proceeds  arising  therefrom.  Among  others 
the  legislature  passed  the  act  of  1879  (chap. 
2S.  Laws  of  that  year,  p.  23).  That  act 
provided  in  detail  for  the  sale  of  certain 
public  lands,  and  the  terms  and  conditions 
upon  which  the  sales  were  to  be  made  and 
patents  therefor  granted.  The  12th  section 
provided  that,  upon  a  failure  of  the  pur- 
chaser to  pay  the  purchase  money  as  agreed 
upon,  it  should  be  the  duty  of  the  district 
attorney  to  cause  a  writ  to  be  issued  to 
show  cause  why  the  purchaser  should  not 
be  ejected  from  the  land,  and  upon  his  fail- 
ure to  show  such*  cause,  a  judgment  was  to 
be  rendered  against  him  and  a  writ  of  pos- 
session issued  ID  favor  of  the  stete.  In  1881 
the  act  was  amended  in  immaterial  matters. 

By  chapter  88  of  the  Laws  of  1883,  p.  85, 
another  general  system  for  the  sale  of  the 
public  lands  for  the  benefit  of  the  public 
school  system,  ete.,  was  enacted,  the  9th  and 
10th  sections  of  which  provided  for  payment 
of  instelments  of  principal  and  interest,  and 
[6071  in  ease  of  failure  to  pay,  the  lands  were  *to 
be  entered  as  "lands  forfeited,''  without  any 
judicial   inquiry.    This   act   provided    that 
the  interest  on  the  obligations  given  by  the 
purchaser  of  the  lands  should  be  payable  on 
the    Iflt   of   March   in   each   year.     Subse- 
quently by  chapter  12  of  the  Laws  of  1885,  p. 
13,  approved  February  16,  1885,  the  9th  and 
610 


10th  sections  of  the  act  of  1883  were  amend- 
ed, the  right  of  forfeiture  of  the  land  beings 
still  reteined,  only  there  was  an  extension 
of  the  time  for  payment  of  interest  from  the 
1st  of  March  to  the  1st  of  August  in  eack 
year  before  the  forfeiture  could  be  asserted. 
In  one  week  after  the  passage  of  the  act  last- 
named  the  same  legislature  passed  an  act, 
approved  February  23,  1885  (Laws  of  Texas^ 
1885,  p.  18),  by  which  it  was  enacted  "that 
the  failure  of  a  holder  of  public  free  school^ 
university,  or  asylum  land,  under  contract 
of  purchase  from  the  stete,  to  make  the  an* 
nual  payments  of  principal  or  interest 
thereon  prior  to  the  1st  day  of  August  after 
the  same  becomes  due,  shall  not  cause  a  for- 
feiture of  the  rights  of  such  holder  in  such 
land."  By  this  act  it  is  claimed  that  all 
laws  providing  for  forfeitures  of  land  be- 
cause of  nonpayment  of  instelments  of  prin- 
cipal or  interest  prior  to  August  1st  after 
the  same  became  due  were  repealed,  and 
while  the  law  thus  stood  the  plaintiff  in  er- 
ror's granter  purchased  the  land  in  contro- 
versy. 

By  chapter  99  of  the  Laws  of  1887,  page 
83,  a  further  provision  for  the  sale  or  leas- 
ing of  public  lands  was  made.  Section  \\, 
page  86,  restored  the  provisions  as  to  for- 
feiture without  resort  te  judicial  proceed- 
ings, and  by  chapter  47,  Laws  of  1895,  {  11, 
as  well  as  by  chapter  37,  Laws  of  1897,  page 
39,  approved  March  25  and  teking  effect  Au- 
gust 20,  1897,  further  provision  was  made 
in  regard  to  forfeitures  without  a  resort  to 
the  courte.  It  was  under  the  act  of  1897 
that  t^e  forfeiture  herein  was  asserted,  and 
the  1st  section,  the  onl^  material  one  here, 
is  set  forth  in  the  margin.t 

*D.  B.  Pliillips,  under  the  act  of  1883,  a8[608] 
amended  by  the  act  of  February  16,  1885, 
and  modified  by  the  act  of   February  23, 
1885,  made  application  to  purchase  the  land 
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6«c.  1.  tie  it  enacted  hy  ihe  Lefjlelature  of 
tht  State  of  Terae,  That  If  upon  the  first  day 
of  November  of  any  year  any  portion  of  the 
interest  due  by  any  person  to  the  state  of  T^z- 
na  for  lands  heretofore  sold  by  the  state  of 
Texas,  whether  said  lands  be  a  part  of  the  pub- 
lic domain  or  shall  have  been  heretofore  set 
apart  for  the  public  schools,  university,  or  any 
of  the  other  various  state  institutions,  has  not 
been  paid,  It  shall  be  the  duty  of  the  land  com- 
missioner to  Indorse  on  the  obligation  for  said 
lands,  "Lands  forfeited,**  and  shall  cause  an 
entry  to  that  effect  to  be  made,  on  the  account 
kept  with  such  purchaser,  and  thereupon  sai4 
land  shall  thereby  be  forfeited  to  the  state, 
without  the  necessity  of  re-entry  or  judicial  as- 
certainment, and  shall  revert  to  the  particular 
fund  to  which  it  originally  belonged,  and  be 
resold  under  the  provisions  of  the  existing  law, 
or  any  future  law:  Provided,  The  purchaser 
of  said  land  shall  have  the  right,  at  any  time 
within  six  months  after  such  indorsement  of 
"Lands  forfeited,"  to  Institute  a  suit  In  district 
court  of  Travis  county,  Texas,  against  the 
commissioner  of  the  general  land  office,  for  the 
purpose  of  contesting  such  forfeiture  and  set- 
ting aside  the  same,  npon  the  ground  that  the 
facts  did  not  exist,  authorizing  such  forfeiture, 
but  If  no  such  suit  has  been  Instituted  as  above 
provide,  such  forfeiture  of  the  commissioner 
of  the  general  land  office  shall  then  become  fixed 

188  U.  8. 


1902. 


Waoooneb  ▼.  Flack. 


598-60O> 


in  question  on  the  30th  of  October,  1885,  and 
the  land  waB  duly  awarded  him  in  Novem- 
ber of  that  year.  The  plaintiff  in  error,  by 
proper  transfers  and  deeds,  has  become  the 
vendee,  or  grantee  through  others,  of  Phil- 
lips, and  represents  all  the  rights  that  the 
latter  or  his  grantees  had  with  regard  to  the 
premises  in  controversy. 

Phillips,   or   those   claiming   under   him. 

Said  the  interest  on  the  purchase  money  up 
y  January  1,  1803,  and  no  interest  was 
thereafter  paid.  The  land  was  forfeited  for 
nonpayment  of  interest  since  1893^  by  the 
commissioner  of  the  general  land  office, 
witliout  any  judicial  procedure  or  suit  in 
court,  on  August  20,  18i><,  the  day  the  act 
of  1897  took  eiTect.  In  answer  to  a  certi- 
fied question  from  the  court  of  civil  appeals, 
the  supreme  court  of  the  state  held  in  this 
case  tlmt  the  state  had  the  right  to  so  for- 
feit the  lands  by  virtue  of  that  act. 

Some  time  after  August  20,  1897,  namely, 
[599] on  December  16,  •in  that  year,  plaintiff 
through  his  agent  tendered  the  state  treas- 
urer $280.95  to  pay  up  all  accrued  interest 
due  on  the  land  purchased  by  Phillips,  and 
on  the  last-namcKi  date  through  his  acent 
he  af^ked  the  reinstating  of  the  account  of 
Phillips,  and  forwarded  to  the  commission- 
er of  the  general  land  office  the  transfers 
or  deeds,  or  copies  of  the  same,  showing  the 
chain  of  title  from  Phillips  to  himself,  and 
these  transfers  were  filed  by  the  commis- 
sioner in  his  office,  but  he  refused  to  rein- 
state as  demanded,  on  the  ground  that  the 
rights  of  the  defendant  Flack  had  inter- 
vened. Flack,  pridr  to  this  tender  and  de- 
mand, and  on  November  17,  1897,  made  his 
application  in  due  form  to  purchase  the 
land.  His  application  was  on  that  day  ac- 
cepted, and  nis  obligation  to  pay  the  pur- 
chase money  was  received,  and  thereafter,  in 
March,  1898,  the  land  was  awarded  hitai  on 
his  application  of  the  previous  November. 
On  August  13,  1898,  after  this  suit  was 
brought,  the  plaintiff  in  error,  through  his 
attorney,  again  made  written  application 
to  have  the  Phillips  account  for  the  pur- 
chase of  the  land  reinstated,  and  for  this 
?urpose  tendered  to  the  state  treasurer  of 
'exas,  to  pay  the  interest  in  arrear,  the  sum 
of  $345.25.  which  application  was  rejected 
on  the  ground  of  the  intervening  rights  of 
the  defendant  Flack. 

Mr,  W.  W.  Flood  for  plaintiff  in  error: 
Any  deviation  from  the  terms  of  the  con- 
tract impairs  its  obligation  and  is  obnoxious 
to  the  Constitution. 


and  conclusive:  Provided,  That  If  any  pur- 
chaser shall  die,  or  shall  have  died,  his  heirs 
or  legal  representatives  shall  have  one  year  In 
which  to  make  payment  after  the  first  day  of 
November  next  after  such  death. 

This  act  Is  cumulative,  and  Is  not  Intended 
to  deny  to  the  stnte  the  right  to  Institute  any 
legal  proceedings  that  may  he  deemed  necessary 
to  secure  the  purchase  money  or  possession  of 
the  land  so  sold.  And  this  act  Is  intended  to 
be  applicable  to  all  purchases  heretofore  made 
under  any  or  all  of  the  various  acts  of  the  leg- 
islature under  which  land  may  have  been  sold 
by  the  state. 
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Oreen  v.  Biddle,  8  Wheat.  1,  5.  L.  ed.  547. 

Any  law  which  in  its  operation  amoomts 
to  a  denial  or  obstruction  of  the  rights  ac- 
cruing by  a  contract,  though  professing  to 
act  only  on  the  remedy,  is  directly  obnoxious 
to  the  prohibition  of  the  Constitution. 

McCracken  v.  Haytcard,  2  How.  608,  II 
L.  ed.  397. 

On  this  question  it  is  beyond  doubt  that- 
the  courts  of  the  United  States  will  not  ac- 
cept as  binding  the  opinions  of  the  state 
couits. 

Citizens'  8av.  Bank  v.  Owenshoro,  173  U» 
S.  636,  43  L.  ed.  840,  19  Sup.  Ct.  Rep.  530; 
Douglas  v.  Kentucky,  168  U.  S.  488,  42  L. 
ed.  553,  18  Sup.  Ct.  Hep.  199. 

The  means  of  enforcing  the  contract,  in 
existence  when  it  is  made,  are  so  far  a  jMirt 
of  it  that  they  cannot  be  changed  to  the  det- 
riment of  the  rights  of  either  party  to  tho 
contract. 

Bamitz  v.  Beverly,  163  U.  S.  122,  41  U 
ed.  98,  16  Sup.  Ct.  Rep.  1042. 

Mr,  O.  K.  Bell  argued  the  cause,  and^ 
with  Mr,  T,  8,  Reese,  filed  a  brief  for  the 
State  of  Texas: 

The  sole  question  to  be  decided  has  been 
decided  by  this  court. 

WiUon  V.  Standefer,  184  U.  S.  399,  46  L. 
ed.  612,  22  Sup.  Ct.  Rep.  384. 

The  repeal  of  a  law  could  not  conetitute,. 
on  the  part  of  the  state,  an  obligation  that 
it  should  not  be  restored  in  the  future. 

Frisioe  v.  Blum,  92  Tex.  84,  45  S.  W.  998. 

This  court  will,  even  where  the  ouestion  is 
an  impairment  by  legislation  of  contract 
riffhts,  follow  the  decision  of  the  state  court 
when  the  question  is  one  of  doubt  and  uncer- 
tainty. 

Wilson  v.  Standefer,  184  U.  S.  399,  46  L,. 
ed.  612,  22  Sup.  Ct.  Ren.  384. 

No  counsel  for  defendant  in  error. 

Mr.  Justice  Peokhaat,  after  making  the 
foregoing  statement  of  facts,  delivered  the 
opinion  of  the  court: 

lieferring  to  the  facts  in  this  case,  it  is 
seen  .that  the  question  arising  is  as  to  the 
right  of  the  state  to  proceed  under  the  act 
of  1897  to  forfeit  the  lands  held  by  the 
plaintiff  in  error  for  nonpayment  of  inter- 
est. 

At  the  time  when  the  land  was  purchased 
by  Phillips,  in  November,  1885,  the  act  of 
1883  as  amended  by  the  act  of  February  16, 
1885,  was  in  force,  excepting,  it  is  said,  that 
the  act  of  'February  23,  1885,  Repealed  the 
provisions  in  regard  to  •forfeiture  which  ex- [600) 
isted  in  the  prior  acts  of  1879,  1883,  and 
1885,  so  that  when  Phillips  purchased,  the 
state  had  no  right  to  forfeit  the  lands,  as 
had  theretofore  been  provided  by  law. 

The  attorney  general  of  Texas  in  his  brief 
filed  herein  now  argues  that  the  act  of  Feb- 
ruary 23,  1885,  did  not  unqualifiedly  repeal 
the  law  in  regard  to  forfeiture  as  thereto- 
fore Existing,  but  simply  regulated  it  so  as 
to  place  on  the  same  terms  those  who  had 
purchased  lands  under  the  act  of  1879  and 
those  purchasing  under  the  act  of  1883  as 
amended  by  the  act  of  February  16,  18R5, 
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00  that  no  forfeiture  could  be  claimed  under 
any  act  until  after  August  1  in  any  year. 
As  the  act  of  1879  made  the  interest  pay- 
able on  the  Ist  of  March  in  each  year,  and 
the  subsequent  acts  eictended  the  time  for 
the  payment  of  the  moneys  for  lands  sold 
under  their  authority  to  the  1st  of  August, 
it  is  contended  that  the  purpose  and  effect 
of  the  act  of  1885  were  to  place  the  purchas- 
ers of  lands  under  all  acts  upon  tne  same 
footing  as  to  the  time  for  the  payment  of 
interest.  This  was  in  substance  held  by  the 
<;ourt  of  civil  appeals  of  Texas  in  1892  in 
Berrendo  Stock  Co,  v.  McCarty,  20  S.  W. 
933.  The  case  was,  however,  reversed  in  the 
«upreme  court  in  1893  (86  Tex.  412,  21  S. 
W.  698) .  and  that  court  in  1891,  in  Culhert- 
^on  V.  Blanchard,  79  Tex.  486,  493,  16  S. 
W.  700,  had  also  held  the  same  principle  it 
announced  in  the  Berrendo  Case, 

It  is  true  that  Anderson  v.  Waco  State 
Bank,  86  Tex.  618,  28  S.  W.  344.  and  Fristoe 
V.  Blum,  92  Tex.  76,  86,  46  8.  W.  998,  throw 
some  doubt  upon  the  correctness  of  the 
former  decisions  of  the  supreme  court  in 
this  respect,  but  we  do  not  feel  here  called 
upon  to  construe  the  state  statute  otherwise 
than  it  has  been  construed  up  to  this  time 
by  the  court  of  last  resort  of  the  state. 

Although  this  case  involves  the  questite 
of  an  impairment  of  an  alleged  contract  by 
subsequent  legislation,  and  we  are  not  there- 
fore bound  by  the  construction  which  the 
state  court  places  upon  the  statutes  of  the 
state  which  are  involved  in  such  an  inquiry, 
vet,  as  the  true  construction  of  the  particu- 
lar statute  is  not  free  from  doubt,  consid- 
ering the  former  legislation  of  the  state  up- 
on the  same  subject,  we  feel  that  we  shall 
best  perform  our  dut^  in  such  case  by  fol- 
lowing the  decision  of  the  state  court  upon 
the  precise  question,  although  doubts  as  to 
[601  jits  correctness  *may  have  been  uttered  by  the 
same  court  in  some  subsequent  case.  TFt^ 
aon  V.  Standefer,  184  U.  S.  399,  412,  46  L, 
ed.  612,  618,  22  Sup.  Ct.  Rep.  384. 

We  come,  then,  to  the  question  of  what 
was  the  contract,  and  whether  it  has  been 
impaired  by  virtue  of  the  enactment  o!  the 
statute  of  1897,  under  which  the  forfeiture 
has  been  enforced?  Although  not  material, 
it  may  vet  be  observed  that  the  act  of  1897 
is  not  the  first  act  which  was  passed  subse- 
quently to  the  act  of  1886,  reinstating  the 
provisions  for  a  forfeiture.  By  {  11  of  the 
act  of  1887  (Laws  1887,  pp.  83,  86),  provi- 
sion  was  agiyn  made  for  forfeiting  the  lands 
on  nonpa^rment  of  moneys  due,  and  the  same 
was  continued  by  {  11  of  the  Laws  of  Texas 
of  1896,  pp.  63,  67. 

We  assume  that,  at  the  time  these  lands 
were  purchased  by  Phillips,  no  statute  ex- 
isted providing  for  forfeiture  by  entry  on 
the  bcK>ks  of  tne  state  commissioner  of  the 
general  land  office,  and  it  is  admitted  that 
only  by  virtue  of  the  act  of  1897  can  the 
state  now  claim  the  right  to  forfeit  the 
lands  by  an  entry  to  that  effect  on  th*e  ac- 
coimt  kept  with  the  purchaser,  because  of 
the  failure  to  pay  the  interest  since  1893. 
The  plaintiff  in  error  asserU  that  the  sUt- 
ute  of  1897,  reinstatioff  or  providins  for  the 
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right  of  the  state  to  thus  forfeit  the  lands 
for  nonpayment  of  moneys  due  by  the  pur- 
chaser of  land,  is  an  impairment  of  the  con- 
tract created  between  the  state  and  Phillips 
at  the  time  his  application  for  the  land  was 
granted  by  the  state  authorities;  and  the 
plaintiff  in  error  asserts  he  has  succeeded 
to  all  the  rights  of  Phillips,  and  this  is  not 
denied. 

We  must  first  decide  what  were  the  obli- 
gations of  the  contract  which  was  created 
by  the  granting  of  Phillips'  application  for 
the  purchase  of  this  land  and  tne  taking  of 
his  notes  therefor.  The  Laws  of  Texas  of 
1883,  chapter  68,  as  amended  by  chapter 
12,  page  13,  Laws  of  1886,  furnish  the 
evidence  of  the  obligations  of  the  con- 
tract. By  those  acts  it  was  made  the 
duty  of  the  commissioner  of  the  general 
land  office,  after  an  application  for  a  ffrant 
of  land  had  been  made  and  approved,  to  is- 
sue a  patent  to  the  purchaser  or  his  assigns, 
etc.,  upon  payment  of  all  the  purchase  mon- 
ey and  interest  upon  notes  given  for  the 
purchase  of  the  land,  and  provision  was 
made  for  the  giving  of  the  notes  or  other 
evidences  of  the  obligation  of  the  purchaser 
*{o  pay  for  the  land.  His  obligation  was  to [608] 
pay  these  notes  as  they  mature!.  The  obli- 
gation of  the  state  was  to  give  the  patent  as 
mentioned.  What  particiuar  remedy  then 
existed  by  which  the  state  might  enforce  the 
obligations  of  the  contract  made  by  the  pur- 
chaser is  not  material  in  this  aspect  of  the 
case.  It  is  true  that  the  remedy  for  the  en- 
forcerpent  of  a  contract  sometimes  enters  in- 
to the  contract  itself,  but  that  is  where  an 
endeavor  has'  been  made  to  so  change  the  ex- 
isting remedy  that  there  is  no  effective  and 
enforceable  one  left,  or  the  remedy  is  so  far 
impaired  that  the  party  desirous  of  enforo- 
ing'the  contract  is  left  practically  without 
any  efficient  means  of  doing  so;  but  in  the 
case  of  an  alteration  of  a  remedy,  if  one  ie 
left  or  provided  which  is  fairly  sufficient, 
the  obligations  of  a  contract  are  not  im- 
paired, although  the  remedies  existing  at 
the  time  it  was  entered  into  are  taken  away. 

It  appears  in  the  record  that  the  plaintiff 
in  error,  or  those  he  represents,  failed  for 
years  to  comply  with  the  obligations  of  the 
contract,  and  failed  to  pay  the  interest  as 
it  became  due,  as  they  promised,  and  henoe 
the  contract  was  violated. 

The  question,  then,  is.  What  is  the  reme- 
dy against  the  party  who  has  broken  the 
contract?  The  statute  of  1897  is  turned  to 
for  the  authority  to  take  possession  of  the 
land,  the  right  to  keep  which  the  plaintiff  in 
error  has  ceased  to  retain  because  of  hie 
failure  to  do  that  upon  which  such  right 
was  founded. 

The  plaintiff  in  error,  however,  says  to 
the  state:  You  cannot  avail  yourself  of 
the  remedy  provided  by  the  act  of  1897,  be- 
cause it  did  not  exist  when  I  purchased  the 
land,  and  you  then  contracted  not  to  create 
any  such  remedy  against  me,  and  the  evi- 
dence of  the  contract  is  to  be  found  in  the 
statute  of  February  23,  1886,  which  was  in 
force  when  I  purchased.  But  the  answer  ie 
that,  altbougli  at  the  time  Phillips  pnr- 
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chased  the  land  a  statute  had  taken  away 
the  remedy  by  way  of  forfeiture,  as  therc4n 
stated,  yet  the  act  taking  away  the  remedy 
did  not  constitute  a  contract  on  the  part  of 
the  state  with  all  who  purchased  lands  from 
it  at  that  time,  that  it  would  never  pass  any 
other  act  by  which  the  state  might  be  em- 
powered through  its  agents  to  forfeit  the 
lands  and  take  possession  thereof  by  virtue 
of  such  forfeiture.    The  act  of  February  23, 

[608]  1885,  was  a  mere  *enactment,  declaring  the 
law  to  be  as  therein  stated,  upon  the  subject 
of  a  remedy  for  a  violation  by  a  purchaser 
of  the  obligations  of  his  contract,  and  it  did 
not  assume  to  bind  the  hands  of  any  future 
legislntuic  that  might  think  proper  to  deal 
with  the  i»ubject.  There  was  no  promise  or 
contract  expressed  in  the  statute  that  the 
state  would  not  enlarge  the  remedy  or  grant 
another  on  account  of  the  purchaser's  viola- 
tion of  his  contract,  and  we  think  no  such 
contract  is  to  be  implied. 

A  purchaser  of  lands  at  the  time  Phillips 
purchased  had  no  right  to  assume  that  the 
state  would  not  alter  the  law  in  the  future 
so  far  as  to  give  it  another  and  better  or  a 
quicker  remedy  for  a  violation  of  his  con- 
tract by  the  purchaser  than  existed  at  the 
time  the  purchase  was  made.  To  enact 
laws  providing  remedies  for  a  violation  of 
contracts,  to  alter  or  enlarge  those  remedies 
from  time  to  time  as  to  the  legislature  may 
seem  appropriate,  is  an  exercise  of  sover- 
eignty, and  it  cannot  be  supposed  that  the 
state,  in  a  case  like  this,  contracts,  in  a 
public  act  of  its  legislature,  to  limit  its 
power  in  the  future,  even  if  it  could  do  so, 
with  or  without  consideration,  unless  the 
language  of  the'  act  is  so  absolutely  plain 
and  unambi^ous  as  to  leave  no  room  for 
doubt  that  its  true  meaning  amounts  to  a 
contract  by  it  to  part  with  its  power  to  in- 
crease the  effectiveness  of  existing  remedies 
as  against  those  who  purchase  lands  while 
the  act  remains  alive.  No  such  language  is 
to  be  found  in  the  act  in  question^  and  none 
ought  ft)  be  implied. 

We  cannot  discern  the  difference  in  prin- 
ciple between  this  case  and  that  of  Wtlaon 
V.  8tandefer,  184  U.  S.  399,  46  L.  ed.  612,  22 
Sup.  Ct.  Rep.  384,  which  involved  a  por- 
tion of  this  satne  legislation.  In  that  case 
the  lands  were  purchased  under  the  act  of 
1879,  which  provided  (§  12)  for  a  forfeit- 
ure afteV  juaicial  inquiry  determining  the 
failure  of  the  purchaser  to  pay  the  annual 
instalments  of  interest  as  they  became  due. 
Subsequently  the  act  of  1897,  already  men- 
tioned, was  passed  and  that  act,  it  is  seen, 
authorized  the  commissioner,  when  any  por- 
tion of  the  interest  due  by  the  purchaser 
had  not  been  paid,  to  declare  a  forfeiture  of 
the  purchase  without  judicial  aid,  and  it 
gave  to  his  action  the  effect  of  putting  an 
end  to  the  contract.  It  was  under  the  act 
of  1897  that  the  forfeiture  was  declared  in 
that  case.    There,  as  here,  it  was  contended 

(604]*that  the  act  of  1897  violated  the  contract 
between  the  parties.  It  was  urged  that  as 
the  act  of  1879  prpvided  a  remedy  by  a  re- 
sort to  judicial  proceedings  for  the  purpose 
of  enforcing  a  forfeiture,  that  such  remedy 
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was  a  part  of  the  contract,  and  that  the  act 
of  1897,  which  provided  for  a  forfeiture  of 
the  lands  without  judicial  action,  was  a  vio- 
lation of  the  contract,  and  therefore  void. 
Tliis  court  held  that  the  stipulation  in  the 
12th  section  of  the  act  of  1879,  providing  for 
a  judicial  forfeiture,  did  not  amount  in  le- 
gal contemplation  to  a  promise  b^  the  state 
that  the  only  remedy  which  might  there- 
after be  resorted  to  by  it  was  the  one  there- 
in provided  for.  The  court  reco^ized  the 
plain  distinction  between -the  obligation  of 
a  contract  and  a  remedy  given  by  the  legis- 
lature to  enforce  that  obligation,  and  it  held 
that  the  remedy  mi^ht  be  modified  and  en- 
larged without  impairing  such  obligation. 

It  is  to  be  noted  that  the  act  of  1897  does 
not  take  awapr  from  the  purchaser  the  right 
to  be  heard  in  a  court  of  justice  upon  the 
question  whether  he,  in  fact,  is  in  default 
in  his  payments  of  the  obligations' given  by 
him  for  the  land  which  he  purchased.  The 
act  of  1897  grants  the  purchaser  six  months 
after  the  land  commissioner  has  indorsed  on 
the  purchaser's  obligation  for  payment  for 
the  land,  the  words  "Lands  forfeited,"  with- 
in which  the  purchaser  may  institute  suit 
in  the  district  court  of  Travis  county, 
Texas,  against  the  commissioner  for  the 
purpose  of  contesting  the  forfeiture  and  set- 
ting aside  the  same,  upon  the  ground  that 
the  facts  do  not  exist  authorizing  such  for- 
feiture. 

Neither  Phillips  nor  any  of  the  successors 
to  his  title  availed  themselves  of  the  oppor- 
tunity to  be  judicially  heard  afforded  by  the 
law  of  1897,  and,  as  stated  by  the  court  in 
WiUon  V.  Standefer,  184  U.  S.  399,  415,  46 
L.  ed.  612,  619,  22  Sup,  Ct.  Rep.  384,  390, 
the  reason  clearly  appears  in  the  admitted 
facts  that  the  payments  were  in  arrear  for  a 
considerable  period  of  time,  and  that  the 
tender  made,  if  it  ever  had  any  legal  effect 
at  any  time,  was  manifestly  too  late  after 
the  state  had  declared  a  forfeiture  and  sold 
the  land  to  another. 

We  cannot  see  any  difference  in  principle 
between  a  case  where  an  act  was  in  exist- 
ence when  a  contract  was  made,  providing 
a  certain  remedy  for  a  violation  of  the  con- 
tract, and  *then,  after  the  contract  is  en- [606] 
tered  into,  the  legislature  passes  another 
act,  giWqg  an  altogether  different  remedy, 
as  in  Wilson  v.  Standefer,  184  U.  S.  399, 
46  L.  ed.  612,  22  Sup.  Ct.  Rep.  384,  and  a 
case  where  an  act  which  denied  the  remedy 
of  forfeiture  when  the  contract  was  made, 
was  repealed  by  a  subsequent  enactment 
which  provided  a  forfeiture  as  a  remedy. 
In  both  cases  there  is  a  plain  alteration  of 
remedy,  while  in  neither  is  there  any  con- 
tract springing  from  the  passage  of  the  first 
act  that  no  other  remedy  more  effective 
should  be  given  as  against  one  who  pur- 
chased land  during  the  existence  of  the  stat- 
ute. The  right  to  rescind  the  contract  on 
the  part  of  the  state,  upon  the  failure  of  the 
purchaser  to  pay  as  he  had  agreed,  resided 
in  the  state  at  common  law,  as  the  supreme 
court  of  Texas  has  held.  Fristoe  v.  Blum. 
92  Tex.  76«  84,  45  S.  W.  998.    The  act  of 
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1897  simply  provided  a  particular  nieaiiB  bv 
which  such  right  might  be  enforced. 

We  are  of  opinion  that  the  act  of  1897 
does  not  impair  the  obligation  of  any  coo- 
tract  within  the  meaning  of  the  Federal 
Constitution,  as  asserted  by  the  plaintiff  in 
error,  and  the  judgment  of  the  Court  of  Civ- 
il Appeals  of  TexKie  is  therefore  affirmed. 

Mr.  Justice  Brewer  concurred  in  the  re- 
sult. 


RUDOLPH  HELWIG,  Plff.  in  Err., 

V. 

UNITED  STATES. 
(See  8.  G.  Reporter's  ed.  605-619.) 

Courts — jurisdiction  of  district  court — ac- 
tion to  recover  penalty — additiontU  sum 
collected  from  importer  for  undervalua- 
tion. 

The  "further  sam/'  eqaal  to  2  per  cent  of  the 
appraised  value  of  Imported  merchandise 
for  each  1  per  cent  that  such  appraised  val- 
ue exceeds  the  value  declared  in  the  entry, 
which,  under  the  customs  administrative  act 
of  June  10,  1890,  i  7  (26  Stat,  at  L.  131, 
chap.  407,  U.  8.  Comp.  Stat  1901,  p.  1892), 
may  be  collected  from  an  importer  for  un- 
dervaluation **in  addition  to  the  duties  Im- 
posed by  law,"  is  a  penalty,  and  exclusive 
jurisdiction  of  a  suit  to  recover  such  sum 
is,  therefore,  by  U.  8.  Rev.  Stat  i  668  (U. 
8.  Comp.  SUt  1901,  p.  455),  vested  in  the 
district  courts  of  the  United  States. 

[No.  65.] 

Argued  November  4,  1902,    Decided  Febru- 
ary 23,  190S, 

ON  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  presentinff  a  question  as  to 
the  jurisdiction  of  a  United  States  Circuit 
Court  of  an  action  to  recover  the  "further 
sum"  imposed  by  the  customs  administra- 
tiva  act  on  an  importer  for  undervaluation, 
"in  addition  to  the  duties  imposed  l^  law." 
Answered  in  the  negative. 

Statement  by  Mr.  Justice  Peokl&amt 

(606]     *This  case  comes  before  the  court  upon  a 

certificate  from  the  United    States   circuit 

■court  of  appeals  for  the  second  circuit.  The 

certificate  contains  the  following  statement: 

"In  February  and  March,  1896,  Rudolph 
Helwig,  plaintiff  in  error«  made  three  cer- 
tain importations  of  wood  pulp  into  the 
United  States,  entering  the  same  at  the  cus- 
tom house  at  the  port  of  New  York.  As  the 
facts  are  substantially  the  same  in  respect 
to  each  importation,  except  as  to  values, 
amounts,  date,  etc.,  they  are  spoken  of  here- 
in as  one  importation. 

"At  the  time  when  said  wood  pulp  was 
imported  the  duty  imposed  by  law  on  wood 
pulp  was  ten  (10)  per  centum  ad  valorem 
(par.  303,  act  of  August  27,  1894  [28  Stat, 
at  li.  532,  chap.  349] ) . 

"Upon  making  the  entries  at  the  custom 
house,  Helwig  declared  the  invoice  and  mar- 


ket value  to  be  marks  191  per  ton:  the  ag- 
^egate  invoice  value  of  all  three  importa- 
tions was  $13,252  in  United  States  cur- 
rency; at  the  time  of  making  the  entries 
Helwig  paid  to  the  collector  of  customs 
$1,325.20,  being  the  duty  upon  said  wood 
pulp  at  the  rate  of  ten  (10)  per  centum  ad 
valorem  based  upon  the  invoice  value. 

"The  merchandise  was  thereafter  ap- 
praised hj  the  United  States  appraiser,  as 
provided  in  {  7  of  the  act  of  June  10,  1890 
(26  Stat  at  L.  131,  chap.  407,  U.  S.  Comp. 
Stat  1901,  p.  1892),  who  reported  that  the 
foreign  market  value  of  said  wood  pulp  was 
marks  263.70  per  ton;  Helwig  thereupon  re 
auested  a  reappraisement  by  a  United 
States  general  appraiser,  in  accordance  with 
S  13  of  the  act  of  June  10,  1890  [26  SUt 
at  L.  130,  chap.  349,  U.  S.  Comp.  Stat  1901, 
p.  1932],  a  reappraisement  was  had,  and  the 
United  States  general  appraiser  reappraised 
the  market  value  of  said  wood  pulp  at 
marks  245  per  ton  net;  thereupon  Helwig 
appealed  to  the  board  of  United  States  gen- 
eral appraisers,  in  accordance  with  said  | 
13  of  the  act  of  Jime  10,  1890,  and  said 
board  affirmed  the  decision  of  the  United 
States  general  appraiser,  thereby  deciding 
that  the  foreien  market  value  of  said  wood 
pulp  was  marks  245  per  ton  net,  and  mak- 
ing an  advance  over  the  invoice  and  entered 
value  of  over  27  per  centum. 

"Thereupon  the  collector  of  customs  liqui- 
dated said  entries,  *  fixing  the  dutiable  ▼aliie[667] 
of  all  of  said  merchandise  at  $16,792.20, 
and  computing  the  duty  tiiereon  at  the 
rate  of  10  per  centum  Sit  '$1,679.20,  and 
made  demand  upon  said  Helwig  for  the  sum 
of  $354,  being  the  difference  between  the 
amount  already  paid  by'Helwig  and  the 
amount  of  duty  at  the  rate  of  ten  (10)  per 
centum  ad  valorem  found  to  be  dufe  on  said 
final  reappraisement;  thereafter  Helwig 
paid  the  sum  of  $354,  and  tiiat  amount  is 
not  in  question  on  this  appeal. 

"At  the  time  the  collector  of  eustoma 
found  said  additional  sum  of  $354  to  be 
due,  as  aforesaid,  he  also  found  and  decided 
that  there  was  due  from  Helwig  to  the 
United  States  the  further  sum  of  nine  thou- 
sand and  sixty-seven  dollars  and  sixty-eiffht 
cents  ($9,067.68),  and  made  demand  for 
said  amount,  said  amount  being  the  further 
sum  in  addition  to  the  duties  imposed  by 
law,  ascertained,  and  fixed  as  provided  in 
§  7  of  the  said  act  of  June  10,  1890,  being 
2  per  centum  of  the  total  appraised  value 
of  said  merchandise  for  each  1  per  centum 
that  such  appraised  value  exceeded  the 
value  declared  in  the  entry. 

"Before  the  commencement  of  this  action 
Helwig  duly  presented  his  petition  to  the 
United  States  district  court  for  the  southern 
district  of  New  York,  claiming  that  said 
sum  of  nine  thousand  and  sixty-seven  dol* 
lars  and  sixty-eight  cents  ($9,067.68)  was 
a  penalty,  and  praying  that  the  district 
juo^  would  cause  jin  investigation  of  the 
facts  to  be  made,  in  accordance  with  {  5292 
of  the  Revised  Statutes  (U.  S.  Comp.  Stat 
1001,  p.  3604)  and  §§  17  and  18  of  the  act 
of  June  22,  1874  (18  Stat  at  L.  186,  chap. 
391,  U.  S.  Comp.  Stat  1901,  p.  3606),  and 
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canae  the  facts  to  be  stated  and  transmitted 
to  the  Secretary  of  the  Treasury,  and  pray- 
11^  that  said  penalty  be  remitted  on  the 
groimd  that  it  had  been  incurred  without 
wilful  negligence  or  intent  to  defraud. 

"The  said  district  judge  caused  such  sum- 
mary investigation  to  be  made,  and  a  state- 
ment of  the  facts  shown  thereon  was  duly 
tnmsroitted  to  the  Secretary  of  the  Treas- 
ury, who,  thereafter,  and  on  the  6th  day  of 
July,  1898,  found  and  decided  that  said  pen- 
alties had  been  incurred  without  wilful 
negligence  or  intention  of  fraud  on  ttie  pai-t 
I08]of  said  Helwig,  and  thereupon  ^mitigated 
the  penalties  to  one  half  of  t^e  amount 
thereof,  namely,  $4,533.84. 

"Subsequently  the  collector  of  customs  re- 
liquiJated  said  entries,  reducing  the  amount 
of  said  further  sum  to  $4,533.84,  and  again 
made  demand  upon  Helwig  for  payment.  As 
Helwig  did  not  pay  the  amount,  suit  was 
commenced  against  him  in  the  circuit  court 
for  the  southern  district  of  New  York  on 
the  24th  of  August,  1898.  Upon  learning 
of  the  pendency  of  that  suit,  however,  the 
Secretary  of  the  Treasury  advised  the  col- 
lector that  he  revoked  his  decision  of  the 
6th  of  July,  1898,  and  directed  the  collector 
to  reliquidate  the  entries  at  the  original 
amount  and  to  request  the  United  States  at- 
torney to  institute  suit  for  nine  thousand 
and  sixty-seven  dollars  and  sixty-eight  cents 
(|9.0(57.tt8). 

'*llie  collector  followed  these  instructions 
and  again  reliquidated  the  entries  accord- 
ingly. 

^'The  suit  then  pending  was  discontinued 
and  the  present  action  begun,  including  the 
full  amount  of  the  penalty,  namely,  nine 
thousand  and  sixty-seven  dollars  and  sixty- 
eight  cents  ($9,067.68). 

'*The  case  was  tried  at  the  circuit  court 
upon  an  agreed  statement  of  facts. 

''Upon  tiie  reading  of  the  a^eed  state- 
ment of  facts,  the  plaintiff  in  error  moved 
^  dismiss  the  complaint  and  for  the  direc- 
tion of  judgment  in  his  favor  on  the  ground 
that  the  action  was  to  recover  a  penalty  or 
penalties  arising  under  the  customs  laws, 
and  that  under  the  provisions  of  §{  629  and 
503  of  the  Revised  Statutes  (U.  S.  Comp. 
SUt  1901,  pp.  503,  455)  the  United  States 
circuit  court  had  ho  jurisdiction  in  such  an 
action.  The  motion  was  denied  and  plain- 
tiff in  error  duly  excepted. 

"The  court  subsequently  directed  judg- 
Gient  in  favor  of  the  United  States  for  the 
amount  of  nine  thousand  and  sixty-seven 
dollars  and  sixty-eight  cents  ($9,067.68), 
together  with  interest  and  costs. 

*frbe  defendant  thereafter  sued  out  his 
writ  of  error  to  this  court. 

'The  sum  for  which  judgment  was  ren- 
dered, namely,  nine  thousand  and  sixty- 
seven  dollars  and  sixty-eight  cents  ($9,067.- 
W]68),  *being  the  'further  sum*  'accruing  *in 
addition  to  the  duties  imposed  by  law,' 
upon  wood  pulp,  under,  the  provisions  of  § 
'  of  the  act  of  June  10,  1890." 

Upon  these  facts  the  court  has  asked  the 
following  question: 

"Has  the  United  States  circuit  court  ju- 
risdiction of  ato  action  to  recover  the  afore- 
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said  'further  sum*  accruing  'in  addition  to* 
the  duties  imposed  by  law,*  under  the  pro- 
visions of  §  7  of  the  act  of  June  10,  1890* 
(26  Stat,  at  L.  131,  chap.  407,  U.  S.  Comp. 
Stat.  1901,  p.  1892)?" 

Mr,  Henry  W.  Rudd  argued  the  causa 
and  filed  a  brief  for  plaintitF  in  error: 

The  United  States  circuit  court  has  no 
jurisdiction  of  an  action  to  recover  penaltiea 
arising  under  the  customs  law^. 

United  States  v.  Mooneye  116  U.  S.  104, 
29  L.  ed.  650,  6  Sup.  Ct.  Rep.  304;  Lees  v. 
United  States,  150  U.  S.  476,  37  L.  ed.  U50» 
14  Sup.  Ct.  Rep.  163. 

The  "further  sum**  levied  under  the  pro- 
visions of  §  7  of  the  act  of  June  10,  1890  (26; 
Stat,  at  L.  131,  chap.  407,  U.  S.  Comp.  Stat. 
1901,  p.  1892),  is  a  penalty  arising  under 
the  customs  revenue  laws;  it  is  not  a  cus^ 
toins  duty. 

Oreely  v.  Thompson,  10  How.  225,  13  Ia. 
ed.  397 ;  Maancell  v.  Oriswold,  10  How.  242^ 

13  L.  ed.  405;  Bartlett  v.  Kane,  16  How.  263^ 

14  L.  ed.  931;  Ring  v.  Maxvoell,   17  How.. 
147,  15  L.  ed.  25;  Stairs  v.  Peaslee,  18  How.. 
521,    15   L.   ed.   474;   Passavant   v.    United^ 
States,  148  U.  S.  214,  37  L.  ed.  426,  13  Sup. 
Ct.   Rep.   572;    Additional  Duties,  20  Ops. 
Atty.  Gen.  660;  Penalties  under  Tariff  Act 
of  1842,  4  Ope.  Atty.  Gen.  183;   Morris  v. 
Robertson,  37   Fed.    199;    OHnnell  v.  Law- 
rence, I  Blatehf.  346,  Fed.  Cas.  No.  5,831; 
Bannendahl  v.  Redfield,  4  Blotchf.  223,  Fed. 
Cas.    No.    964;     Bischoff    v.     Maxwell,     4 
Blatehf.  384,  Fed.  Cas.  No.  1,438;  Lehmaier 
V.  Maxwell,  Fed.  Cas.  No.  8,214;  Manhattan 
Oaslight  Co.  v.  Maxwell,  2  Blatehf.  405,  Fed. 
Cas.  No.  9,023. 

Assistant  Attorney  General  Hoyt  aj-gued 
the  cause,  and,  with  Mr.  James  A.  Finch, 
filed  a  brief  for  defendant  in  error: 

Unless  the  duty  is  recoverable  by  suit  in 
the  same  nuumer  as  other  fines  and  penal- 
ties it  is  not  a  penalty  within  the  meaning 
of  the  statute  giving  jurisdiction  to  the 
United  States  district  courts. 

Remission  of  Penalties,  5  Ops.  Atty.  Genw 
731. 

The  ahnost  uninterrupted  practice  of  the 
Treasuiy  Department  has  been  to  tr«at  these 
"additional  dutiies,**  or  "further  sums,*'  aj» 
duties,  and  not  as  penalties. 

Treasury  Regulations  1857,  §  369;  Cus> 
toms  Regulations  1874,  §  494;  Customs  Reg- 
ulations  1899,  art.  1426. 

There  are  two  instances  in  which  the 
courts  were  obliged  to  pass  upon  this  very 
question,  and  wherein  these  duties  were  held 
6>  be  duties,  and  not  penalties. 

United  States  v.  Collier,  3  Blatehf.  325,» 
Fed.  Cas.  No.  14,  833:  Mn^Unrd  v  Jjav>rence^ 
3  Blatehf.  378,  Fed.  Cas.  :^o.  8, 972. 

Protest  is  a  prerequisite  to  the  recovery^ 
of  additional  duty,  but  is  not  required  iik 
case  of  a  penalty. 

Falleck  v.  Barney,  5  Blatehf.  38,  Fed.  Cas.. 
No.  4,625;  Kriesler  v.  Morton,  2  Curt  C.  C* 
239,  Fed.  Cafi.  No.  7,934. 

Statutes  in  regard  to  the  recovery  of  ad- 
ditional duties  for  innocent  undervaluation^ 
and  those  which  refer  to  fraudulent  under- 
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valuation,  "do  not  relate  to  the  same  mat- 
ters; they  describe  and  provide  for  dissim- 
ilar cases." 

United  States  v.  25  Cases  of  Cloth, 
Crabbc,  356,  Fed.  Cas.  No.  16,563;  United 
States  V.  67  Packages  of  Dry  Goods,  17 
How.  87,  16  L.  ed.  64. 

Mr.  Justice  Peckliam,  after  making  the 
foregoing  statement  of  facts,  delivered  the 
opinion  of  the  court: 

That  part  of  §  7  of  the  customs  adminis- 
trative act  of  1890  (26  Stat,  at  L.  131,  134, 
chap.  407,  U.  S.  Comp.  Stat.  1901,  p.  1892), 
Aviiich  relates  to  the  question  involved  in 
this  case  is  set  forth  in  the  margin. f 
[610]  'By  %  629,  Revised  Statutes  (U.  8.  Ck)mp. 
Stat.  1901,  p.  503),  subdivisions  3d  and  4th, 
jurisdiction  is  granted  to  the  circuit  court 
of  all  suits  at  common  law  where  the 
United  States,  or  any  officer  thereof,  suing 
under  the  authority  of  any  act  of  Congress, 
are  plaintiffs,  and  of  all  suits  at  law  or 
equity,  arising  under  any  act  providing  for 
revenue  from  imports  or  tonnage,  except 
suits  for  penalties  and  forfeitures. 

Under  ttiis  section  the  plaintiffs  claim  the 
circuit  court  had  jurisdiction  in  this  action 
as  one  at  conmion  law,  etc.,  or  as  one  aris- 
ing under  any  act  providing  for  revenue, 
and  not  being  one  for  a  penalty  or  forfeit- 
ure. 

By  %  663,  Revised  Statutes  (U.  S.  Comp. 
Stat.  1901,  p.  465),  jurisdiction  is  conferred 
upon  the  district  court  in  various  cases,  the 
3a  subdivision  of  which  section  gives  it  ju- 
risdiction of  all  suits  for  penalties  and  for- 
feitures incurred  under  any  law  of  the 
United  States. 

It  has  been  heretofore  held  that  the  act 
conferred  exclusive  jurisdiction  upon  the 
district  court  in  suits  for  penalties  or  for- 
feitures. The  early  cases  to  that  effect  are 
cited  in  United  States  v.  Mooney,  110  U. 
S.  104,  20  L.  ed.  550,  6  Sup.  Ct.  Rep.  304; 
Lees  V.  United  States,  150  U.  S.  476,  478, 
37  L.  ed.  1150,  1151.  14  Sup.  Ct.  Rep.  163. 
and  the  al>ove  two  cases  reiterate  the  same 
holding.  It  would  seem  to  be  beyond  the 
necessity  of  further  argument  since  the  de- 
cision of  these  cases,  that  the  jurisdiction  is 
exclusive  in  the  district  court  of  all  actions 


to  recover  for  a  penalty  or  forfeiture.  In- 
deed, the  counsel  for  the  government  frank- 
ly concedes  that  if  this  action  be  one  to  re- 
cover a  penalty  or  forfeiture  exclusive  ju- 
risdiction is  by  the  law  vested  in  the  <&•- 
trict  court. 

The  sole  question  is  whether  the  sum  im- 
posed by  S  7,  already  quoted,  is  a  penalty. 

Without  other  reference  than  to  the  laa- 
guage  of  the  statute  itself,  we  should  con- 
clude that  the  sum  imposed  therein  was  a 
penalty.  It  is  not  imposed  upon  the  impor- 
tation of  all  goods,  but  only  upon  the  im- 
porter in  certain  cases  which  are  stated  *  in  [611] 
the  statute,  and  it  is  clear  that  the  sum  is 
not  imposed  for  any  purpose  of  revenue, 
but  is  in  addition  to  the  duties  imposed 
upon  the  particular  article  imported,  and 
in  each  individual  case  when  the  sum  is  im- 
posed it  is  based  upon  the  particular  act  of 
the  importer.  That  particular  act  is  bis 
undervaluation  of  the  goods  imported,  and 
it  is  without  doubt  a  punishment  upon  the 
importer  on  account  of  it.  Whether  the 
statute  defines  it  in  terms  as  a  punishment 
or  penalty  is  not  important,  if  the  nature 
of  the  provision  itself  be  of  that  character. 
If  it  be  said  that  the  provision  operates  as 
a  warning  to  importers  to  be  careful  and  to 
be  honest,  it  is  a  warning  which  is  effica- 
cious only  by  reason  of  the  resulting  impo- 
sition of  the  "further  sum,"  in  addition  to 
the  duties,  provided  for  by  the  statute. 

This  case  is  a  good  illustration  of  the 
penal  features  of  the  statute.  The  aggre- 
gate value  of  the  merchandise  as  entered  by 
the  importer  was  $13,252,  and  the  amount 
of  duty  provided  for  by  the  statute  ( 10  per 
centum)  was  $1,325.20.  The  final  reap- 
praisement  made  under  %  13  of  the  same  act 
was  $16,792.20,  and  the  duties  $1,679.20,  the 
difference  being  $354;  ^et  this  difference  in 
valuation  between  the  importer  and  the  ap- 
praisers, t];iough  the  valuation  of  the  im- 
porter was  made  without  intent  to  defraud, 
brought  upon  him  the  imposition,  under 
the  statute,  9  7,  of  the  additional  sum  iA 
$0,067.68,  being  the  ''further  sum"  spoken 
of  in  the  statute  in  addition  to  the  payment 
of  the  $354  of  duty,  which  was  demanded  of 
the  importer  by  reason  of  this  difference. 
Now  what  can  this  be  but  a  punishment,  or, 


tSec.  7.  .  .  .  And  the  collector  within 
whose  district  any  merchandise  may  be  Im- 
ported or  entered,  whether  the  same  has  been 
actually  purchased  or  procured  otherwise  than 
by  purchase,  shall  cause  the  actual  market 
valae  or  wholesale  price  of  such  merchandise 
to  be  appraised;  and  If  the  appraised  value  of 
any  article  of  Imported  merchandise  shall  ex- 
ceed by  more  than  ten  per  centum  the  value  de- 
clared In  the  entry,  there  shall  be  levied,  col- 
lected, and  paid.  In  addition  to  the  duties  Im 
posed  by  law  on  such  merchandise,  a  further 
sum  equal  tu  two  per  centum  of  the  total  ap- 
praised value  for  each  one  per  centum  that 
such  appraised  value  exceeds  the  value  de- 
clared lu  the  entry;  and  the  additional  duties 
shall  only  apply  to  the  particular  article  or  ar- 
ticles In  each  Invoice  which  are  undervalued; 
and  If  such  appraised  value  shall  exceed  the 
value  declared  m  the  entry  more  than  forty 
per  centum,  micb  entry  may  be  held  to  be  pre- 
sumptively   fraudulent,   and   the   collector    of 


customs  may  seize  such  merchandise  and  pro- 
ceed as  in  cases  of  forfeiture  for  violations  of 
the  customs  laws ;  and  In  any  legal  proceedings 
which  may  result  from  such  seizure  the  fact 
of  such  undervaluation  shall  be  presumptive 
evidence  of  fraud,  and  the  burden  of  proof 
shall  be  on  the  claimant  to  rebut  the  same, 
and  forfeiture  shall  be  adjudged  unless  he  shall 
rebut  said  presumption  of  fraudulent  intent  by 
sufficient  evidence:  Provided,  That  the  for- 
feitures provided  for  In  this  section  shall  apply 
to  the  whole  of  .the  merchandise  or  the  valot 
thereof  In  the  case  or  package  containing  the 
particular  vtlcle  or  articles  In  each  Invoice 
which  are  undervalued:  And  provided  further. 
That  all  additional  duties,  penalties,  or  for> 
feltures  applicable  to  merchandise  entered  by 
a  duly  certified  invoice,  shall  be  alike  applicable 
to  goods  entered  by  a  pro  forma  Invoice  of 
statement  In  form  of  an  Invoice.  The  duty 
shall  not,  however,  be  assessed  upon  an  amooat 
less  than  the  Invoice  or  entered  value. 

18811.  8. 


1002. 


Helwio  ▼.  UmiED  States. 


611-614 


in  other  words,  a  penalty  for  undervalua- 
tion, whether  innocently  done  or  not?  It 
certainly  Was  no  reward  of  merit,  and 
whether  called  a  "further  sum"  or  an  "addi- 
tional duty,"  or  by  some  other  name,  the 
amount  imposed  was  so  large  in  proportion 
to  the  value  of  the  merchandise  imported, 
as  to  show  beyond  4pubt  that  it  was  a  sum 
imposed  not,  m  fact,  as  a  duty  upon  an  im- 
ported article,  but  as  a  penalty,  and  noth- 
ing else. 

The  statute  also  provides  that,  if  the  ap- 
praised value  exceed  by  more  than  40  per 
centum  the  value  declared  in  the  entry,  then 
the  entiy  value  is  presumed  fraudulent  and 
the  whole  property  is  to  be  seized  by  the  col- 
[61 2]  lector,  who  is  to  proceed  as  *ia  the  case  of 
a  forfeiture,  and  the  burden  of  showing  that 
the  undervaluation  was  not  fraudulent  is 
cast  upon  the  importer.  Now,  whether  the 
excess  in  valuation  on  the  reappraisement 
is  more  or  less  than  40  per  centum  of  the 
value  declared  in  the  entry,  seems  to  be  im- 
portant onlv  upon  the  question  of  the  pre- 
sumption of  fraud  and  the  consequent  for- 
feiture of  the  whole  property.  If  more  than 
40  per  centum,  the  presumption  of  fraud  is 
declared  by  the  statute  and  the  property  is 
forfeited,  unless  the  importer  shows  there 
was  no  fraud.  If  less,  tne  sum  imposed  by 
the  statute  is.  to  be  paid,  but  the  property 
is  not  forfeited.  In  the  case  of  jjood  faith, 
it  is  simply  a  less  penalty  than  in  the  case 
of  fraud.  It  is,  however,  argued  that  tb^ 
eitor  fof  undeiralualion  not  frauduisnt  is 
repaired  by  imposing  an  additional  duty  on 
the  particular  goods  in  such  invoice  which 
hiirve  been  undervalued,  and  there. is  no  pen- 
alty, a  sknple  enlarged  duty  upon  merchan- 
dise, while  in  the  other  case,  the  presumed 
fraudulent  undervaluation  (if  the  fraud  be 
found),  the  whole  of  the  merchandise  is 
forfeited  by  the  express  terms  of  the  stat- 
ute. 

Whether  the  error  is  repaired  bv  impos- 
ing the  sum  named  as  an  additional  duty  is 
not  material  in  the  consideration  of  the  na- 
ture of  the  imposition.  It  is  still  a  punish- 
ment and  nothing  else,  because  of  the  care- 
lessness, ignorance,  or  mistake,  without 
fraudulent  intent,  upon  the  part  of  the  im- 
porter. If  the  fraudulent  intent  were  pres- 
ent, the  penalty  would  pe  enlarged  ana  the 
goods  forfeited.  In  both  cases  the  nature 
of  the  penalty  is  the  same,  only  in  one  case 
it  is  satisfied  by  the  imposition  of  a  certain 
amount  of  money,  while  in  the  other  a  total 
forfeiture  is  demanded. 

To  the  question,  why  the  additional  sum 
is  imposed  in  the  one  case,  or  why  the  goods 
are  forfeited  in  the  other«  there  can  be  but 
one  answer.  It  is  because  of  the  action  of 
the  importer  with  relation  to  the  importa- 
tion in  question,  and  in  one  case  such  action 
calls  down  upon  his  head  punishment  by 
way  of  a  money  imposition,  and  in  the 
other  it  is  a  forfeiture  of  his  property.  In 
either  case  thsre  is  to  be  punisnment,  either 
for  carelessness  or  fraud. 

Although  the  statute,  under  S  7,  supra, 

[61 3] terms  the  ^money  demanded  as  "a  further 

sum,"  and  does  not  describe  it  as  a  penalty, 

still  the  use  of  those  words  does  not  change 
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the  nature  and  character  of  the  enactment. 
Confi^ess  may  enact  that  such  a  provision 
shall  not  be  considered  as  a  penalty  or  in 
the  nature  of  one,  with  reference  to  the  fur- 
ther action  of  the  officers  of  the  government, 
ur  with  reference  to  the  distribution  of  the 
moneys  thus  paid,  or  with  reference  to  its 
efTect  upon  the  individual,  and  it  is  the 
duty  of  the  court  to  be  governed  by  such 
statutory  direction,  but  the  intrinsic  nature 
of  the  provision  remains,  and,  in  the  absence 
of  any  declaration  by  Congress  affecting  the 
manner  in  which  the  provision  shall  be 
treated,  courts  must  decide  the  matter  in 
accordance  with  their  views  of  the  nature  of 
the  act.  Although  the  sum  imposed  by  rea- 
son of  undervaluation  mav  be  simpiv  de- 
scribed as  "a  further  sum**^  or  "an  addition- 
al duty,"  if  it  is  yet  so  enormously  in  ex- 
cess  of  the  greatest  amount  of  regular  duty 
ever  imposed  upon  an  article  of  the  same 
nature,  and  it  is  imposed  by  reason  of  the 
action  of  the  impoxter,  such  facts  clearly 
show  it  is  a  penalty  in  its  intrinsic  nature, 
and  the  failure  of  tne  statute  to  designate  it 
as  a  penalty,  but  describing  it  as  "a  further 
sum,"  or  "  an  additional  duty,"  will  not 
work  a  statutory  alteration  of  the  nature 
of  the  imposition,  and  it  will  be  regarded  • 
as  a  penalty  when  by  its  very  nature  it  if 
a  penalty.  It  is  impossible,  judging  simply 
from  its  language,  to  hold  this  provision  to 
be  other  than  penal  in  its  nature. 

But  it  is  urged  that  although  this  part  of 
the  section  may  be  of  a  penal  character 
within  the  ordinary  or  general  meaning  of 
the  words,  yet  as  used  in  the  various  stat 
utes  upenr  the  suhject  it  will  be  seen,  that 
those  words  are  not  regarded  by  Congresf 
as  imposing  a  penalty  and  should  not  be  so 
treated  by  the  court.  If  it  clearly  appeal 
that  it  is  the  will  of  Congress  that  the  pro- 
vision shall  not  be  regarded  as  in  the  naturt 
of  a  penalty,  the  court  must  be  governed  by 
that  will.  This  leads  to  a  short  examina- 
tion of  the  previous  legislation  upon  tht 
subject. 

By  the  act  of  April  20,  1818,  chap.  79,  | 
11  (.3  Stat,  at  L.  433,  436),  the  manner  of 
collecting  the  additional  sum  imposed  by 
reason  of  undervaluation  was  by  adding  60 
per  centum  to  *the  appraised  value  of  the[614] 
property,  and  on  that  aggregate  amount  the 
usual  duties  were  to  be  estimated.  The 
25th  section  of  that  act  enacted  "That  all 
penalties  and  forfeitures  incurred  by  force 
of  this  act  shall  be  sued  for,  recovered,  di»- 
tributed,  and  accounted  for  in  the  manner 
prescribed  by"  the  act  of  March  2,  1709  (1 
Stat,  at  L.  627,  chap.  22),  "and  may  be 
mitigated  or  remitted,  in  the  manner  pre- 
scribed" by  the  act  of  March  3,  1707  (1 
Stat,  at  L.  606,  chap.  13). 

in  an  opinion  delivered  by  Attorney  Gen- 
eral Wirt^  February,  1821  (6  Ops.  Atty. 
Gen.,  730),  that  officer  ruled  that  the  60  per 
centum  provided  by  S  11  could  not  be  re- 
mitted, because  he  thought  that  by  the  lan- 
guage of  the  statute,  Congress  permitted 
the  Secretary  of  the  Treasury  to  remit  pen- 
alties or  forfeitures  only  in  such  cases 
where,  by  the  provisions  of  the  act,  they 
could  be  recovered  by  suit.  He  did  not  deny 
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that  the  additional  sums  imposed  by  statuj^ 
Avero  in  the  nature  of  penalties,  but  the  50 
per  «entum  not  being  recoverable  by  suit,  he 
thought  the  Secretary  of  the  Treasury  had 
09  power  to  mitigate  or  remit. 

By  the  act  of  March  1,  1823  (3  Stat,  at 
L.  729,  734,  chap.  21,.  S  13),  reference  was 
made  to  a  penalty  of  50  per  centum  (the 
«atne  provision  in  substance  as  is  set  forth 
in  the  statute  under  consideration,  only  dif- 
ferent amounts  are  provided  for),  and  Con- 
£;res8  described  the  provision  as  a. penalty. 

Section  9  of  the  act  passed  May  19,  1828 
H4  Stat,  at  L.  270,  274,  chap.  55),  provided 
4hat  where  the  appraisement  exceeded  by  10 
per  centum  the  invoice  value  there  was  to 
l>e  imposed,  in  addition  to  the  duty  imposed 
%y  law  on  the  same  property,  50  per  centum 
•of  the  dut^  imposed  on  the  same  goods  when 
iairly  invoiced,  and  this  amount  is  described 
in  the  statute  as  a  duty  of  50  per  centum. 
Further  on  in  the  same  section,  it  is  pro- 
vided that  the  penalty  of  50  per  centum  im- 
iposed  by  the  13th  section    of  the  act    ap- 
uroved  March  1,  1823,  supra,  was  not  to  at- 
tach to  any  of  the  property  subject  to  the 
additional  duty  of  50  per  centum  imposed 
by  §  0  of  the  act  of  1828.  The  sum  imposed 
was  in  its  nature  no  more  a  penalty  under 
the  13th  section  of  the  act  of  1823  than  it 
was  a  penalty  imder  the  9th  section  of  the 
f[615]act  of  1828,  yet  in  the  earlier  act  *it  is  de- 
scribed as  a    penalty,  and  in  the    later  a 
'duty.    ITie  mere  description  was  evidently 
not  regarded  as  of  vital  importance. 

By  f  17  of  the  act  of  1842,  chap.  270  (5 
Stat,  at  L.  548,  564),  the  amount  imposed 
ds  stated  to.be,  "in  addition  to  the  duty  im- 
^scd  by  law  on  the  same,  there  shall  be 
levied    and  collected    on    the  same    goods, 
"waivs,.  and  merchandise  50  per  centum  of 
tthe  dut^  imposed  on  the  same,  when  fairly 
dnvoiced."    Although    this    50    per   centum 
mientioned  in  the  above  act    is  not  desig- 
nated in  terms  as  a  penalty,  yet  it  was  re- 
garded as  such  by  the  then  Attorney  Gen- 
eral, Legare,  who  in  response  to  the  ques- 
tion put  by  the  Secretary  of  the  Treasury, 
whether  the  latter  had  power  to  remit  it  as 
a  penalty  within  the  meaning  of  the  act  of 
1797,  stated  that  in  his  opinion  he  had,  as 
at  was  very  clear  that  the  50  per  centum 
*was  a  penalty.    4  Ops.  Atty.  Gen.  182. 

By  the  act  of  February  11,  1846,  relative 

4o  collectors  and  other  officers  of  the  cus- 

-toms  <9  Stat,  at  L.  3,  chap.  7,  S  3),  it  was 

provided  that  no  portion  of  the  additional 

-duties  mentioned  in  the  17  th  section  of  the 

^ct  of  1842,  supra,  *'shall  be  deemed  a  fine, 

penalty,  or  forfeiture"  for  the  purpose  of 

%eing  distributed  to  any  officer  of  the  cus- 

*toms,  but  the  whole  amount  thereof,  when 

:reoeived,  was  to  be  paid  directly  into  the 

'Treasury.    This  would  seem  to  be  a  recog- 

mition  on  the  part  of  Congre^  that  the  ad- 

«ditioDal  dutiee  mentioned  in  the   17th  sec- 

itioB  would  be  regarded  as  penalties,  and 

thaX  it  was  necessary  to  provide  specifically 

ttflt  they  should  not  be  so  treated,  so  far  as 

<distribution    was  concerned.     It    may  pos- 

iflibly  be  that  the  legislation  was  enacted  in 

<>rder  to  meet  the  oonstruction  of  the  17th 
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section  put  upon  it  by  the  Attorney  General 
in  his  answer  to  the  Secretary  of  the  Treas- 
ury, June  7,  1843.  At  any  rate,  the  opin- 
ion and  the  leg^lation  show  that  the  addi- 
tional duties  had  been  regarded  as  penal- 
ties, and  that  such  construction  was  only 
altered  by  Congress  to  the  extent  of  provid- 
ing that  for  ^e  purpose  of  bein^  distrib- 
uted to  any  customs  officer  they  should  not 
be  so  regarded. 

The  statute  of  July  30,  1846,  chap.  74 
(9  Stat,  at  L.  42),  relating  to  duties,  by  its 
8th  section  provided  that,  in  case  of  under- 
valuation, in  addition  to  the  duties  imposed 
by  law,  a  duty  of  20  *per  centum  ad  valorem  [616] 
on  such  appraised  value  should  be  imposed, 
using  the  sam^  language  substantially  as 
had  been  used  in  the  17th  section  of  the  act 
of  1842,  only  reducing  the  amount  from  50 
to  20  per  centum. 

By  the  23d  section  of  the  act  approved 
June  30,  1864,  chap.  171  (13  Stat,  at  L. 
202,  216),  it  is  ap^ain  declared  that,  'In  ad- 
dition to  the  duties  imposed  by  law  on  the 
same,  there  shall  be  levied,  collected,  and 
paid  a  duty  of  20  per  centum  ad  valorem, 
on  such  appraised  value." 

The  language  used  in  these  various  stat- 
utes, in  making  provision  for  the  imposi- 
tion of  additional  sums  on  account  of  the 
action  of  the  importer  in  undervaluing  the 
ffoods  imported,  does  not  give  any  clear  in- 
dication on  the  part  of  Congress  that  the 
sum  imposed  shall  not  be  regarded  as  a  pen- 
alty excepting  as  to  the  act  of  1846  (9  Stat, 
at  L.  3,  chap.  7 ) ,  relative  to  collectors,  etc., 
and  there  the  provision  is  limited  to  the 
statement  that  the  sum  shall  not  be  deemed 
a  line,  penalty,  or  forfeiture  for  the  purpose 
of  being  distributed  to  any  officer  of  the 
customs.  At  that  time«  it  must  be  remem- 
bered, moiety  legislation  was  in  force,  by 
which  a  certain  proportion  of  some  fines 
and  penalties  was  distributed  to  the  cus- 
toms officer. 

By  the  act  of  July  24,  1897,  chap.  11,  f 
32  (30  Stat,  at  L.  212),  Congress  has  plain- 
ly directed  that  the  additional  duty  therein 
spoken  of  shall  not  be  construed  as  a  pen- 
alty, and  shall  not  be  remitted  nor  payment 
thereff  in  any  way  avoided,  with  the  excep- 
tion stated  in  the  statute.  As  this  statute 
was  passed  subsequently  to  the  importation 
mentioned  in  this  case^  it  does  not  affect 
the  question  as  to  the  character  of  the  leg- 
islation which  preceded  it  and  which  had 
no  such  provision  as  is  contained  in  the  last 
act.  It  was  under  the  act  as  it  stood  in  the 
customs  administratiye  act  of  1890,  the  same 
under  which  the  question  here  arises,  that 
on  September  9,  1893,  Mr.  Olney,  who  was 
then  Attorney  General,  ^ve  an  opinion 
upon  this  same .  question  in  response  to  a 
communication  from  the  Secretary  of  the 
Treasury  (20  Ops.  Atty.  Gen.  660).  In 
that  opinion  the  Attorn^  General  re- 
viewed the  previous  legislation  of  Congress 
on  this  subject^  and  came  to  th6  conclusion 
that,  as  the  law  then  stood,  the  additional 
duty,  so-called,  was  in  its  ^nature  a  penal^,[617] 
and  that  being  so,  it  was  subject  to  remis- 
sion like  other  fines,  penalties  and  forfeit- 
ures yyj  the  Secretaxy  of  the  Treasury. 
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Referring  to  some  of  the  decisions  of  this 
«ourt,  we  think  it  is  made  quite  apparent 
that  these  provisions  of  the  statute  were  re- 
garded as  in  the  nature  of  penalties. 

In  Bartlett  v.  Kane,  16  How.  263,  14  L. 
«d.  031«  decided  in  1853  under  the  statute 
of  1846«  where  the  question  of  drawback 
arose,  the  additional  duty  of  20  per  centum 
mentioned  in  the  act  was  regarded  as  in  the 
nature  of  a  penalty.  Mr.  Justice  Campbell, 
in  ^slivering  the  opinion  of  the  court  (at 
pa^  274«  L.  ed.  p.  036 )«  said: 

*^An  examination  of  the  revenue  laws 
upon  the  subject  of  levying  additional  du- 
ties, in  consequence  of  the  fact  of  an  imder- 
Taluation  by  the  importer,  shows  that  thev 
were  exacted  as  discouragements  to  fraud, 
and  to  prevent  efforts  by  importers  to  es- 
cape the  le^  rates  of  duty.  In  several  of 
the  acts,  this  additional  duty  has  been  dis- 
tributed amonc  officers  of  the  customs  upon 
the  same  conditions  as  penalties  and  for- 
feitures. As  between  the  United  States 
and  the  importer,  and  in  reference  to  the 
subject  of  drawback  and  debenture,  it  must 
fltill  be  regarded  in  the  light  of  a  penal 
<iuty.  ...  It  does  not  include,  in  its 
purview,  any  return  of  the  forfeitures  or 
amercements  resulting  from  illegal  or  fraud- 
ulent dealings  on  the  part  of  the  importer 
or  his  agents.  Those  ao  not  fall  within  the 
regular  administration  of  the  revenue  sys- 
tem, nor  does  the  government  comprehend 
them  within  its  regular  estimates  of  supply. 
They  are  the  compensation  for  a  violated 
law,  and  are  designed  to  operate  as  checks 
and  restraints  upon  fraud  and  injustice.'* 

In  Oreely  v.  Thompson,  10  How.  225,  13 
L.  ed.  307,  Mr.  Justice  Woodbury,  speaking 
of  the  language  on  this  subject  used  in  the 
act  of  1842  (at  page  238,  L.  ed.  p.  404), 
said:  ''Especially  in  a  penal  provision,  it 
could  not  seem  judicious,  any  more  than  le- 
gal, to  extend  it  beyond  the  clear  language 
of  the  act;**  and  he  referred  to  the  immedi- 
ately succeeding  case  of  Maancell  v.  Qris' 
wold,  10  How.  242«  13  L.  ed.  406.  In  that 
case,  as  stated  by  Mr.  Justice  Woodbury,  ?n 
the  opinion  of  the  court  ( at  page  255,  L.  ed. 
p.410),"The  importer  had  put  in  his  invoice 
the  price  actually  paid  for  the  goods,  with 
(618Jcharges,  and  ^proposed  to  enter  them  at  the 
value  thus  fixed.  But  the  collector  conclud- 
ed, in  that  event,  to  have  them  appraised, 
and  the  value  would  then,  by  instructions 
and  usage  at  New  York,  be  ascertained  as 
at  the  time  of  the  shipment,  which  was  con- 
siderably higher,  and  would  probably  sub- 
ject the  importer,  not  only  to  pay  more  du- 
ties, but  to  suffer  a  penalty.  The  importer 
protested  against  this,  but  in  order  to  avoid 
the  penalty  under  such  a  wrong  appraisal, 
adopted  the  following  course.**  And  again, 
in  speaking  of  the  manner  in  which  the 
question  arose,  the  justice  continued:  ''The 
importer,  knowing  that  this  would  subject 
him  to  a  severe  penalty,  in  order  to  avoid  it, 
felt  compelled  to  add  to  his  invoice  the 
amount  which  the  price  had  risen  between 
the  purchase  and  the  shipment."  This  is 
in  relation  to  the  language  already  referred 
to  in  the  act  of  1842. 
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In  Ring  ▼.  MawtoeU,  17  How.  147,  15  L. 
ed.  26,  the  court  did  not  find  it  necessary 
to  determine  whether  the  additional  duties 
prescribed  under  the  acts  of  1842  and  1846 
might  httve  been  deemed  penalties,  because 
the  court  was  of  opinion  tnat,  whatever  was 
the  nature  of  the  sums  levied  as  additional 
duties  under  the  8th  section  of  the  act  of 
1846,  they  were  not  distributable  to  the 
customs  officers  as  penalties. 

In  Stairs  ▼.  Peaslee,  18  How.  521,  15  L. 
ed.  474,  it  was  said  that  the  penal  duty  of 
20  per  centum  exacted  by  the  8th  section  of 
the  taHff  act^  of  July  30,  1846  (0  Stat,  at 
L.  43,  chap.  74),  was  properly  levied  upon 
goods  entered  at  their  invoice  value.  Mr. 
Chief  Justice  Tanev  (page  627,  L.  ed.  p. 
477),  in  speaking  of  the  language  of  the  act 
of  1842  (6  Stat,  at  L.  563,  chap.  270, 
supra),  providing  for  levying  an  additional 
50  per  centum  because  of  undervaluation, 
said: 

"It  would  seem,  however,  that  this  pro- 
vision was  found  by  experience  to  operate, 
in  some  instances,  unjustly  upon  the  im- 
porter; and  that  it  sometimes  happened 
that,  under  favorable  opportunities  of  time 
or  place,  goods  were  purchased  in  a  foreign 
country  for  10  per  cent  less  than  their  mar* 
ket  value  in  the  principal  markets  of  the 
countnr  from  which  they  were  imported 
into  the  United  States.  And  if  they  were 
so  invoiced,  the  importer  was  liable  for  the 
above-mentioned  penal  duty,  although  he 
was  willing  and  offered  to  make  the  entry 
at  their  dutiable  value.  The  fact  that  the 
invoice  value  was  10  per  *oent  below  the[610) 
standard  of  value  fixed  bv  law  subjected 
him  to  the  penal  duty  and  he  had  no  ^leans 
of  escaping  from  it.  The  8th  section  of  the 
tariff  act  of  1846  was  obviously  intended  to 
relieve  the  importer  from  this  hardship.** 

See  also  Stcanston  v.  Morton,  1  Curt.  C. 
C.  204,  Fed.  Cas.  Jlo.  13,677,  where  the  court 
described  it  as  an  additional  duty,  by  way 
of  penalty,  and  the  court  was  by  no  means 
clear  that  the  strictly  technical  term  appro- 
priate to  such  a  demand  would  not  be  the 
word  "penalty,**  though  in  that  case  it  did 
not  feel  compelled  to  ^o  so  far. 

In  Fassavant  v.  Umted  States,  148  U.  S. 
214,  37  L.  ed.  426,  13  Sup.  Ct.  Rep.  672, 
the  question  of  whether  these  sums  are  to 
be  regarded  as  penalties  or  simply  addi- 
tional duties  was  not  regarded  as  material, 
and  consequently  was  not  decided  in  terms, 
although  the  case  of  Bartlett  v.  Kane,  16 
How.  263,  14  L.  ed.  031,  was  quoted  from  as 
to  the  sums  imposed  by  statute  being  a 
"compensation  for  a  violated  law,**  etc 

From  these  various  decisions  it  is  seen 
that  the  courts  have  either  regarded  the 
language  used  in  these  statutes  as  penal  in 
its  nature,  and  that  the  sums  imposed  un- 
der the  various  sections  of  the  statutes  were 
imposed  as  penalties  or  the  property  for- 
feited, for  tne  careless  or  fraudulent  con- 
duct of  the  importer  in  makine  an  under- 
valuation, or  else  they  have  declined  to  de- 
cide the  question,  because  not  involved.  We 
think  the  sum  sought  to  be  recovered  in  this 
action  was  a  penalty,  and  the  circuit  court, 
therefore,  had  no  jurisdiction. 
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Whether  the  Secretary  had  the  power, 
aiter  he  had  once  reduced  the  amount  to  be 
paid,  to  raise  it  to  the  original  sum,  as 
stated  in  the  foregoing  certificate,  is  not 
material  to  the  question  now  before  us,  and 
we  express  no  opinion  regarding  it. 

The  question  propounded  by  the  Circuit 
Court  of  Appeals  is  answered  in  the  nega- 
tive, and  it  will  be  so  certified. 


I 


[620]*HARRT  J.  JAQUITH,  Trustee  in  Bank- 
ruptcy of  William  S.  Franklin,  Bank- 
rupt, Appt,, 

CI^RENCE  W.  ROWLEY  et  oL 

(Bee  8.  C.  Reporter's  ed.  620-626.) 

Bankruptcy  —  jurisdiction  of  bankruptcy 
court — adverse  claimant — enjoining  pro- 
ceedings in  state  courts, 

1.  The  surety  on  a  bankrupt's  bail  bond,  In 
whose  bands  property  wss  deposited  by  the 
bankrupt  to  indemnify  him  for  bis  liability, 
is  an  adverse  claimant  within  the  meaning  of 
the  bankruptcy  act  of  1808,  U  23a^  5  (80 
Stat,  at  L.  552,  chap.  641,  U.  S.  (^mp.  Stat 
loot,  p.  3431),  and  cannot  be  proceeded 
against  in  the  bankruptcy  court  unless  by 
bid  consent,  as  provided  for  therein. 

2.  A  court  of  bankruptcy  Is  without  jurisdiction 
to  enjoin,  the  plaintiffs  In  suits  against  the 
bankrupt  In  the  state  courts  from  collecting 
their  judgments  from  the  surety  on  the  bank- 
rupt's bail  bond. 

[No.  81.] 

Argued  and  submitted  November  10,  1902, 
Decided  February  2S,  190$, 

APPEAL  from  the  District  Court  of  the 
United  States  for  thib*  IHstrict  of  Massa^ 
chusetts'  to  review  a  judgment  which  dis- 
missed for  want  of  jurisdiction  a  petition  to 
enjoin  proceedings  m  a  state  court,  and  to 
compel  the  surety  on  a  bankrupt's  bail  bond 
to  pay  over  to  the  trustee  in  bankruptcy 
money  deposited  in  his  hands  to  indemnify 
him  for  his  liability.    Affirmed, 

Statement  by  Mr.  Justice  PeokhAmi 
The  appellant  herein  was  a^ipointed.  a 
trustee  in  bankruptcy  by  the  United  States 
district  court  in  Massachusetts  on  Septem- 
ber 18,  1000,  and  his  bond  was  approved  on 
the  2 let  of  that  month.  The  bankrupt  was 
duly  adjudged  such  on  August  15,  1900; 
and  at  the  date  of  that  adjudication  there 
were  pending  in  the  superior  court  of  Mas- 
sachusetts, for  Middlesex  county,  two  suits, 
—one  of  E.  W.  Thayer  against  the  bank- 
rupt, in  which  a  bail  bond  had  been  taken 
on  November  14,  1890,  and  the  other  a  suit 
of  E.  F.  Flanders  against  the  bankrupt,  in 
which  case  a  bail  bond  had  also  been  taken 

Nora.— On    the   right   of  a   court    of    banh- 
ruptcy  to  enjoiA  proceedings  in  a  state  court — 
see  note  to  Gamer  v.   Second  Nat.  Bank,   16 
C.  C.  A.  06. 
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on  that  day;  and  in  order  to  protect  the 
surely,  Joseph  P.  Silsby,  Jr.,  on  the  bail 
bond  in  each  of  the  two  cases,  the  bankrupt 
on  the  same  day  deposited  in  the  hands  of 
the  surety  the  two  sums  of  $148  in  the 
Thayer  suit  and  $125  in  the  Flanders  siiit. 
These  sums  were  to  be  held  to  indemnify 
the  surety  in  each  case,  respectively,  if  the 
bankrupt  avoided  the  bail  bond.  After  the 
adjudication  in  bankruptcy  these  suits  pro- 
ceeded to  judgment  in  the  state  court,  and 
the  plaintiffs  took  out  execution,  which  they 
are  seeking  to  enforce  *against  the  surety  on[621] 
the  bail  bond,  but  not  against  the  bankrupt 
himself. 

At  the  first  meeting  of  the  creditors  the 
plaintiff  Thayer  in  the  suit  in  the  state 
court  against  the  bankrupt  appeared  in  the 
l>ankruptcy  court  and  proved  her  claim  for 
$150.  Flanders,  the  plaintiff  in  the  other 
suit  in  the  state  court,  did  not  appear  or 
prove  his  claim.  After  the  appointment  of 
the  trustee,  and  without  leave  of  the  bank- 
ruptcy court,  and  without  notice  to  or  the 
knowledge  of  the  trustee,  the  plaintiff  in 
each  of  the  two  suits  took  judgment  by  de- 
fault in  the  state  court,  upon  learning  of 
the  entry  of  the  judgments  the  trustee  noti- 
fied the  surety  not  to  pay  the  money  over, 
and  then,  in  the  name  of  the  bankrupt,  pe- 
titioned the  state  court  to  vacate  the  judg- 
ment and  to  order  the  execution  returned, 
which  the  state  court  refused  to  do;  and 
thereupon  the  trustee  filed  his  petition  in 
the  district  court  of  the  United  States  for 
the  district  of  Massachusetts  against  the 
plaintiffs  in  the  two  BU.its,  their  attoi?!^, 
and  the  surety,  setting  up  that  the  prosecu- 
tion of  the  suits  in  the  state  court  was  con- 
trary to  the  provisions  of  the  bankruptcy 
act  and  a  contempt  of  court*  and  praying 
that  the  plaintiffs  and  their  attorney  be  en- 
joined from  collecting  the  judgments,  and 
that  the  surety  be  enjoined  from  paying  the 
money  in  «bla  hands,  and  ih^t  the  parties 
plaintiffs  in  the  judgments  and  their  attor- 
ney be  adjudgea  in  contempt,  etc.  This 
motion  waa  denied  and  the  restraining  or- 
der refused. 

The  petition  was  subsequently  amended 
by  leave  of  the  court  so  as  to  ask  that  the 
plaintiffs  and  their  attorney  in  the  state 
suits  be  enjoined  from  collecting  the  judg- 
ments, or  making  any  levy  under  the  execu- 
tion, or  taking  any  further  proceedings 
therein  pending  the  further  and  final  deter- 
mination of  the  court  in  bankruptcy  upon 
the  petition  of  the  trustee,  and  also  that  the 
surety,  Joseph  P.  Silsby,  Jr.,  be  ordered  to 
pay  over  to  the  trustee  the  funds  deposited 
in  his  hands;  also  that  the  several  plaintiffs 
in  the  state  suits  be  ordered  to  appear  be- 
fore the  referee  in  bankruptcy  and  prove 
their  claims  against  his  estate  and  establish 
their  liens,  if  any,  upon  the  funds  paid  over 
to  the  trustee  by  Joseph  P.  Silsby,  Jr.  This 
amended  petition  omitted  the  prayer  that 
the  plaintiffs  in  the  suits  in  the  state  court 
might  'be  adjudged  guilty  of  contempt,  etc.[628] 
Upon  the  petition  as  amended  a  motion  for 
a  rehearing  was  made  and  granted,  and  the 
appellees  appeared  and  objected  that  the 
court  had  no  jurisdiction  in  the  mntti»r  of 
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the  petition,  and  after  argument  the  court 
80  held  and  denied  the  petition  for  want  of 
jurisdiction  only,  and  allowed  an  appeal  to 
this  court. 

In  dismissing  the  petition  the  district 
judge  certified  that  the  following  questions 
'  arose  before  him,  namely: 

''1.  Do  the  provisions  of  the  2d  clause  of 
f  23  of  the  act  of  Congress  known  as  the 
bankruptcy  act  of  1808  control  and  limit 
the  jurisdiction  of  the  several  district 
courts  of  the  United  States,  so  that  said 
courts  cannot  permanently  enjoin  a  creditor 
of  the  bankrupt  who  has  proved  his  debt  in 
the  bankruptcy  court,  from  collecting  a 
judgment  recovered  in  the  state  court,  and 
from  making  levy  under  an  execution  taken 
out  on  said  judgment;  and  do  they  limit 
the  jurisdiction  of  the  said  courts  so  that 
these  courts  may  not  require  said  creditor 
to  submit  the  controversy  to  their  judg- 
ment? 

"2.  Do  the  provisions  of  the  2d  clause  of 
I  23  of  the  act  of  Ck>ngress  known  as  the 
bankruptcy  act  of  1898  control  and  limit 
the  jurisdiction  of  the  several  district 
courts  of  the  United  States,  so  that  said 
courts  cannot  permanently  enjoin  a  creditor 
of  the  bankrupt  who  has  not  proved  his 
debt  in  the  bainkruptcy  court,  from  collect- 
ing a  judgment  recovered  in  the  state  court, 
aira  from  making  levy  under  execution 
taken,  out  on  said  judgment;  and  do  they 
limit  the  jurisdiction  of  the  said  cpjucta^  so 
that  these  courts  may  not  require  said  cred- 
itor to  submit  the  controversy  to  their  judg- 
mantt 

"3.  Do  the  proviiioDn  of  the  2d  clause  of 
f  23  of  the  act  of  Congress  known  as  the 
bankruptcy  act  of  1898  control  and  limit 
the  jurisdiction  of  the  several  district  courts 
of  the  United  States  over  controversies 
between  the  trustee  and  a  third  person  in 
the  possession  of  pro^rty  alleced  to  be- 
long to  the  bankrupt,  it  bein^  also  alleged 
that  said  third  person  haa  no  beneficial  in- 
terest in  the  saia  property,  but  haa  the  sole 
duty  of  paying  or  delivering  it  over  in  set- 
tlement of  the  debts  of  the  bankrupt? 

**4.  Can  the  district  court  of  the  United 
[623]  States  entertain  'jurisdiction  of  proceedings 
on  petition  by  a  trustee  in  bankruptcy  to 
recover  property  alleged  to  belong  to  the 
bankrupt,  but  held  under  a  claim  of  lien  or 
security  bjr  the  bankrupt's  creditor,  or  by 
third  parties  for  the  benefit  of  said  credit- 
ors? 

"6.  Can  the  district  court  for  the  district 
of  Massachusetts  take  jurisdiction  over  this 
suit  as  it  now  stands  on  record?'' 

Mr,  Harry  J.  Jaqnitli  in  propria  per' 
9ona  submitted  the  cause  for  appellant: 

A  general  appearance  by  a  creditor  gives, 
and  gave,  to  the  bankruptcy  court  full  pow- 
er to  deal  with  the  claim  and  its  security. 

Pennoyer  v.  Neff,  96  U.  S.  714,  24  L.  ed. 
565;  Re  Seehold,  45  C.  C.  A.  117,  105  Fed. 
910. 

The  creditor  was  a  party  and  was  before 
the  court  as  a  party;  all  creditors  are  par- 
ties. 

Ew  parte  City  Bank,  3  How.  292,  11  L.  ed. 
188  V.  8. 


603;  Shatchan  v.  Wherritt,  7  How.  627,  12 
L.  ed.  847 ;  Bear  v.  Chase,  40  C.  C.  A.  182, 

99  Fed.  920 ;  Carter  v.  Hohhs,  92  Fed.  594 ; 
Re  Cohb,  96  Fed.  821;  Keegan  v.  King,  96 
Fed.  758;  Rs  Mason,  99  Fed.  256;  Re  Lesser, 

100  Fed.  433;  Re  Fredenberg,  2  Ben.  133, 
Fed.  Gas.  No.  5,075;  Re  Lake,  3  Biss.  204^ 
Fed.  Cas.  No.  7,992;  Davis  v.  Anderson,  6 
Nat.  Bankr.  Reg.  145,  Fed.  Caa.  No.  3,623; 
Re  Davis,  2  Na4.  Bankr.  Re^.  391,  Fed.  Oaa. 
No.  3,618;  Lee  v.  Franklin  Ave,  German 
8av,  Inst,  3  Nat  Bankr.  R^.  218,  Fed. 
Ca«.  No.  8,188. 

So  that,  on  notdce,  his  rights  to  alleged 
security*  might  be  determined  on  a  })etitiion 
in  equity  andllaiy  to  the  bankruptcy  pro- 
ceedings. 

White  V.  Eioing,  159  U.  S.  36,  40  L.  ed. 
67,  15  Sup.  Ct  Rep.  1018. 

The  court  may  compel  a  creditor  to  come 
in  and  prove  and  set  out  his  security,  and 
such  security  may  tiien  be  passed  on  by  the 
court 

Bromley  v.  Smith,  2  Biss.  511,  Fed.  Caa. 
No.  1,922. 

The  fact  of  proof  in  bankruptcy  defeata 
and  annuls  the  suit  and  the  attaohinent 
made  therein. 

Cook  V.  Coyle,  113  Mas9.  252. 

A  jud^ent  obtained  contrary  to  a  pro- 
hibition IS  null  and  void. 

Pennoyer  v.  Neff,  95  U.  S.  714,  24  L.  ed. 
565. 

Federal  ooikFts  will  give  relief  against 
such  a  judgment 

Marine  Ins.  Co,  ▼.  Hodgsm^  7  Cransb, 
332,  3  L.  ed.  362. 

Where  interests  have  been  created  for  the 
purpose  of  preventing  reoovery,  relief  will 
begranted. 

Foster's  Fed.  Pr.  S  54. 

Under  the  Massachusetts  law,  bail  is  dis- 
charged in  civil  actions  if  the  dc^fendant  is 
released  from  his  liability  to  arrest  by  opera- 
tion of  law ;  and  it  was  not  necessary  to  sur- 
render the  bankrupt  in  order  to  maintain  the 
claim  of  the  estate  upon  the  funds  in  the 
hands  of  Silsby. 

Ingersoll  v.  Strong,  9  Met.  447 ;  Collamore 
V.  Femald,  3  Gray,  318;  Carpenter  v.  Tur- 
rell,  100  Mass.  452;  Long  v.  Dickerson,  15 
Blatchf.  459,  Fed.  Cas.  No.  8,480;  Beers  v. 
Haughton,  9  Pet.  329,  9  L.  ed.  145. 

Had  the  suits  been  ptikUng  they  might 
have  been  stayed. 

Hill  V.  Harding,  107  U.  S.  631,  27  L.  ed. 
493,  2  Sup.  Ct.  Rep.  404;  Boynton  v.  Ball, 
121  U.  S.  457,  30  L.  ed.  986,  7  Sup.  Ct  Rep. 
981;  Re  Basch,  97  Fed.  761;  St,  Oyr  v. 
Daignault,  103  Fed.  854;  Re  Neely,  10$ 
Fed.  371. 

The  final  judgment  denied  the  jurisdic- 
tion of  this  court  over  controversies  between 
the  trustee  and  a*  third  person  in  the  pos- 
session of  property  alleged  to  belong  to  ttm 
bankrupt,  it  being  also  alleged  that  said 
third  person  has  no  beneficial  interest  in 
the  said  property,  but  has  the  sole  duty  ci 
paying  or  delivering  it  over  in  settlement  of 
the  debts  of  the  bankrupt 

Chapman  v.  Brevoer,  114  U.  S.  158,  29  L. 
ed.  83,  5  Sup.  Ct  Rep.  799;  Bryan  v.  Bern- 

621 


< 


«28,  624 


Supreme  Coxtbt  of  the  United  States. 


Oct.  Tebm, 


I 


keimer,  181  U.  S.  188,  45  L.  ed.  814,  21  Sup. 
Ct.  Rep.  567;  Pirie  v.  Chicago  Title  d  T. 
Co.  182  U.  S.  438,  45  L.  ed.  1171,  21  Sup. 
-Ct.  Rep.  906;  Wall  v.  Cox,  41  C.  C.  A.  408, 
101  Fed.  403;  Hall  v.  Kincell,  42  C.  C.  A. 
^60,  102  Fed.  301. 

Such  judgment  denied  the  jurisdiction  of 
this  court  to  entertain  jurisaiction  of  pro- 
ceedings on  a  petition  by  a  trustee  in  bank- 
ruptcy to  recover  property  alleged  to  belong 
to  the  bankrupt,  but  held  under  a  claim  of 
lien  or  security  by  the  bankrupt's  creditor, 
or  b^  a  third  party  for  the  benefit  of  said 
oreditor. 

Sharpe  v.  Doyle,  102  U.  S.  680,  26  L.  ed. 
577 ;  Feihelman  v.  Packard,  109  U.  S.  421, 
27  L.  ed.  984,  3  Sup.  Ot.  Rep.  289 ;  Re  Metz- 
ier,  I  Ben.  356,  Fed.  Cas.  No.  9,512. 

Universally,  after  the  law  takers  the  bank- 
rupt into  it«  own  hands  his  creditors  are 
prohibited  from  suing. 

Ogden  v.  Saunders,  12  Wheat.  213,  6  L.  ed. 
<(06. 

All  exciters  are  described  as  claimants, 
And  their  interests  must  necessarily  be  ad- 
Terse  to  the  estate.  But  there  are  not  ad- 
Terse  claimants  as  defined  in  Bardes  v.  First 
Vat,  Bank,  178  U.  S.  632,  44  L.  ed.  1180,  20 
film.  Ot  Rop.  1000.* 

The  power  to  bring  in  other  parties  is  not 
incompatible  with  S  23&. 

White  V.  Ewing,  159  U.  S.  36,  40  L.  ed. 
•67,  16  Sup.  Ot  Rep.  1018. 

Oreditora  can  be  brought  in  on  notice. 

Ingeraoll '  v.  Strong,  9  Met.  447 ;  Colla- 
-more  v.  Fernald,  3  Gray,  318. 

Uniformity,  economy,  and  despatch  were 
dearly  within  the  intent  of  the  t>ankruptcy 
law. 

•    EsD  parte  City  Bank,  3  How.  314,  11  L.  ed. 
613. 

The  framers  of  the  act  only  intended  that 
auits  against  third  parties,  not  creditors, 
•trangers  to  the  bankruptcy  proceedings, 
should  go  to  the  state  courts,  but  that  every- 
thing pertaining  to  bankrupt  and  creditor, 
including  all  accountings  and  securities  be- 
tween thein,  should  be  exclusively  heard  and 
determined  by  the  district  court,  unless  that 
oourt  ordered  the  question  tried  out  in  a 
pending  suit 

This  view  seems  to  be  supported  by  the 
prohibition  upon  trustees  venturing  into 
pending  suits  except  by  order  of  the  court 

Pnce  V.  Price,  48  Fed.  823 ;  Re  Klein,  97 
Fed.  31;  Bear  v.  Chase,  40  C.  C.  A.  182,  99 
Fed.  920. 

And  this  is  particularly  true  where  the 
litigation  in  the  state  court  is  practically 
«nded. 

Traders  Nat.  Bank  v.  Campbell,  14  Wall. 
87,  20  L.  ed.  832 :  Norton  v.  Sicitzer,  93  U. 
S.  356,  23  L.  ed.  903. 

Mr.  Clarence  W.  Rowley  argued  the 
cause  and  filed  a  brief  for  appellees: 

None  of  the  chases  in  action  involved  are 
within  the  jurisdiction  of  the  bankruptcy 
«ourt  All  must  be  determined  in  the 
4xmrts  where,  but  for  the  bankruptcy,  the 
bankrupt  might  have  prosecuted  tiiem. 

Bardes  ▼.  First  Nat.  Bank,  178  U.  S.  624, 
44    L.   ed.    1170,  20   Sup.   Ct    Rep.    1000: 


Mitchell  v.  McClure,  178  U.  S.  639,  44  L.  ed. 
1182,  20  Sup.  Ct.  Rep.  1000;  Hicks  ▼. 
Knost,  178  U.  S.  541,  44  L.  ed.  1183,  20  Sup. 
Ct.  Rep.  1006;  Bryan  v.  Bemheimer,  181  U. 
S.  188,  46  L.  ed.  814,  21  Sup.  Ot.  Rep.  657; 
Mueller  v.  Nugent,  184  U.  S.  1,  46  L.  ed.  406, 
22  Sup.  Ct.  Rep.  269. 

Mr.  Justice  PeckhAiii,  after  making  the 
foregoing  statement  of  facts,  delivered  the 
opinion  of  the  court. 

This  proceeding  is  governed  by  the  prin- 
ciples decided  in  Bardes  v.  First  Nat.  Bank, 
178  U.  S.  624,  44  L.  ed.  1176,  20  Sup.  Ct 
Rep.  1000;  Bryan  v.  Bemheimer,  181  U.  8. 
188,  46  L.  ed.  814,  21  Sup.  Ct.  Rep.  657, 
und  Mueller  v.  Nugent,  184  U.  S.  1,  40  L. 
ed.  406,  22  Sup.  Ct  Rep.  269. 

The  objection  that  it  is  not  a  suit  within 
the  meaning  of  the  23d  section  of  the  bank- 
ruptcy law  is  without  force.  The  proceed- 
ing was  a  summary  application  to  the  court 
in  bankruptcy  to  grant  an  order  In  a  mat- 
ter, the  result  of  the  granting  of  which 
would  be  to  immediately  take  from  the 
surety  moneys  which  had  been  deposited 
with  him  before  the  commencement  of  the 
proceedings  in  bankruptcy,  and  thus  com- 
pel him  to  come  into  the  bankruptcjr  court 
for  the  litigation  of  questions  as  to  his  right 
to  retain  the  money  claimed  b^  him.  It 
would  also  enjoin  tne  plaintifiTs  in  the  state 
suits  from  proceeding  to  collect  their  ^dg- 
ments  from  the  suretjr  in  the  bail  bonds. 
To  extend  such  a  jurisdiction  over  an  ad- 
verse claimant  would  be  within  the  prohibi- 
tion of  §  23,  a  and  h  [30  Stat  at  L.  652, 
chap.  541,  U.  S.  Comp.  Stat  1901,  p.  3431], 
whether  such  jurisdiction  were  exerted  by 
an  action  strictly  so-called  or  by  a  sum- 
mary application  to  the  court  in  bankrupt- 
cy. It  is  the  exercise  of  jurisdiction  which 
the  section  prohibits,  and  the  particular 
method  of  procedure  in  the  court  is  imma- 
terial. The  surety  in  whose  hands  the 
money  was  deposited  to  indemnify  him  for 
his  liability  on  the  bail  bond  was  an  adverse 
claimant  within  the  meaning  of  that  sec- 
tion of  the  act,  and  could  not  be  proceeded 
*against  in  the  bankruptcy  court  unless  by[6M] 
his  consent,  as  provided  for  therein.  It  is 
not  necessary,  in  order  to  be  an  adverse 
claimant,  that  the  surety  should  claim  to 
be  the  absolute  owner  of  the  property  in  his 
possession.  It  is  sufficient  if,  as  in  the 
present  case,  the  money  was  deposited  with 
nim  to  indemnify  him  for  his  liability  upon 
the  bail  bond,  and  that  liability  had  not 
been  determined  and  satisfied.  If  the  trus- 
tee desires  to  test  the  question  of  the  right 
of  the  surety  to  retain  the  money,  he  must 
do  so  in  accordance  with  the  provisions  of 
the  section  of  the  bankrupt  law  above  re- 
ferred to. 

Bryan  v.  Bemheimer,  181  U.  S.  188,  45 
L.  ed.  814,  21  Sup.  Ct  Rep.  567,  does  not, 
so  far  as  the  question  here  involved  is  con- 
cerned, touch  or  limit  the  decision  in  Bardes 
V.  First  Nat.  Bank,  178  U.  S.  624,  44  L.  ed. 
1175,  20  Sup.  Ct  Rep.  1000. 

In  Mueller  v.  Nugent,  184  U.  8.  1,  46  L. 
ed.  495,  22  Sup.  Ct.  Rep.  269,  it  was  claimed 
that  where  property  of  a   bankrupt    eamm 
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into  the  hands  of  a  third  party  before  the 
filing  of  the  petition  in  bankruptcy,  as  the 
ageni  of  the  bankrupt,  and  to  which  the 
agent  asserted  no  adverse  claim,  the  bank- 
ruptcy court,  nevertheless,  had  no  power  by 
sommarir  proceedings  to  compel  the  surren- 
der of  the  property  to  the  trustee  in  bank- 
ru{>tcy  duly  appointed.  In  regard  to  this 
claim  it  was  said  by  the  court,  through  Mr. 
Chief  Justice  Fuller,  as  follows: 

''In  other  words,  the  question  reduces  it- 
self to  this:  Has  the  bankruptcy  court  the 
power  to  compel  the  bankrupt  or  his  agent 
to  deliver  up  money  or  other  assets  of  the 
bankrupt,  in  his  possession  or  that  of  some 
one  for  him,  on  petition  and  rule  to  show 
cause?  Does  a  mere  refusal  by  the  bank- 
rupt or  his  agent  so  to  deliver  up  obliofe  the 
trustee  to  resort  to  a  plenary  suit  in  the 
circuit  court  or  a  state  court,  as  the  case 
may  be?  If  it  be  so,  the  grant  of  jurisdic- 
tion to  oause  the  estates  oi  bankrupts  to  be 
collected,  and  to  determine  controversies  re- 
lating thereto,  would  be  seriously  impaired, 
and,  m  many  respects,  rendered  practically 
inefficient.  The  bankruptcy  court  would  be 
helpless  indeed  if  the  bare  refusal  to  turn 
over  could  conclusively  operate  to  drive  the 
trustee  to  an  action  to  recover  as  for  an  in- 
debtedness, or  a  conversion,  or  to  proceed- 
ings in  chancery,  at  the  risk  of  the  accom- 
{625]paniments  of  delay,  complication,  *and  ex- 
pense intended  to  be  avoided  by  the  simpler 
methods  of  the  bankrupt  law. 

•  •  •  •  •  • 

"The  position  now  taken  amotmts  to  no 
more  than  to  assert  that  a  mere  refusal  to 
surrender  constitutes  an  adverse  holding  in 
fact  and  therefore  an  adverse  claim  when 
the  petition  was  filed,  and  to  that  we  can- 
not give  our  assent. 

•  •  •  •  •  •• 

''In  this  case,  however,  respondent  as- 
serted no  right  or  title  to  the  property  be- 
fore the  referee,  and  the  circumstances  un- 
der which  he  held  possession  must  be  ac- 
cepted as  found  by  the  referee  and  the  dis- 
trict court. 

•  •  •  •  •  •  • 

"In  the  case  before  us,  William  T.  Nugent 
held  this  money  as  the  agent  of  his  father, 
the  bankrupt,  and  without  any  claim  of  ad- 
verse interest  in  himself.  If  it  was  compe- 
tent to  deal  with  Davidson,  the  assignee  in 
the  case  of  Bryan  v.  Bemheimer,  by  sum- 
mary proceedings,  William  T.  Nugent  could 
6e  dealt  with  in  the  same  way." 

In  other  words,  Nugent' a  Case  simply 
holds  that,  where  the  agent  held  money  be- 
longing to  the  bankrupt,  to  which  he  made 
no  claim,  but  simply  refused  to  give  up  the 
properly,  which  he  acknowledged  belonge<l 
to  the  bankrupt,  the  bankrupt^  court  had 
power,  by  'summary  proceedings,  to  order 
nim  to  deliver  such  property  to  the  trustee 
in  bankruptcy. 

The  case  before  us  is  wholly  different. 
The  aurety  claims  the  right  to  hold  the 
money  as  asainst  everybody  until  his  liabil- 
ity on  the  Mil  bond  is  satisfied,  and  that 
•claim  is  adverse  to  any  claim  that  the  trus- 
tee may  make  upon  him  for  the  money 
which  is  to  indemnify  him  as  stated. 
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There  is  no  difference  between  the  two 
plaintiffs  in  the  'state  court  on  account  of 
one  having  proved  her  claim  in  bankruptcy 
and  the  other  having  failed  so  to  do.  She 
did  not  waive  her  claim  against  the  surety 
in  the  bail  bond  even  bv  implication,  but, 
on  the  contrary,  stated  that  sne  intended  to 
retain  the  same. 

If  the  trustee  has  the  right  to  obtain  pos- 
session of  the  money  from  the  surety,  he 
must  assert  it  in  accordance  with  the  pre- 
visions *of  §  23  of  the  bankruptcy  act,  and  [626] 
not  by  this  summary  proceeding  in  bank- 
ruptcy. 

The  plaintiffs  in  the  suits  in  the  state 
court  had  the  riffht  to  proceed  to  judgment 
in  that  court  and  to  collect  their  iudgments 
against  the  surety  on  the  bail  bond,  and 
the  court  in  bankruptcy  had  no  power  to 
prevent  such  proceedings*  in  suits  over 
which  the  state  court  had  full  cognizance. 
Eyster  v.  Ga/f,  91  U.  S.  621,  23  L.  ed.  403, 
cited  in  Bardea  v.  First  Nat.  Bank,  178  U. 
S.  524,  44  L.  ed.  1175,  20  Sup.  Gt.  Rep. 
1000. 

Our  conclusion  is  that  the  District  Court 
was  without  jurisdiction  in  the  matter  sub- 
mitted to  it  in  the  petition  of  the  trustee, 
and  its  decree  dismissing  siich  petition  for 
want  of  jurisdiction  is  therefore  affirtned. 
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AMERICAN  ICE  COMPANY  and  William 
G.  Johnson,  Assignee,  Appts., 

V, 

EASTERN    TRUST    &    BANKING    COM- 
PANY. 

(See  8.  C.  Reporter's  ed.  626-632.) 

Mortgage — right  of  mortgagee  to  insurance 
moneys — insurance  by  mortgagor's  as- 
signee. 

The  proceeds  of  policies  of  insurance  on  mort- 
gaged property,  taken  ont  by  the  mortga- 
gor's assignee  for  the  benefit  of  creditors, 
inure  to  the  trustee  In  the  mortgage  for  the 
l>eneflt  of  the  bondholders  secured  thereby, 
where  It  requires  the  mortgagor  to  insure, 
and  provides  that  in  case  of  loss  the  insur- 
ance money  may  be  applied  by  the  trustee 
toward  the  renewal  of,  or  additions  to,  the 
property  destroyed,  or,  at  his  option,  be  re- 
tained and  invested  as  a  sinlcing  fuud  for 
the  redemption  of  the  bonds,  or  applied  to 
the  payment  of  the  principal. 

[No.  96.] 

Argued  December  2,  1902,    Decided  Febru- 
ary 29,  190$. 

APPEAL  from  the  Court  of  Appeals  of 
the  District  of  Columbia  to  review  a 
judgment  which  modified  a  judgment  of 
foreclosure  of  the  Supreme  Court  of  the 
District  by  reducing  the  amount  of  the  iii- 
dehtedness  found  due  by  the  trial  court  and 

Note. — A&  to  the  right  of  a  mortgagee  to 
the  benefit  vf  insurance  taken  in  the  name  of 
the  mortfjagor — see  note  to  Chlpman  v.  Car- 
roll   (Kan.)   25  L.  R.  A.  80G. 
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secured  by  the  mortgage,  and  affirmed  the 
judgment  as  modifiea.    Affirmed. 

See  same  case  below,  17  App.  D.  C.  422. 

Statement  by  Mr.  Justice  PeckliAmt 

The  appellee  herein  was  the  complainant 
in  the  court  of  original  jurisdiction  and 
commenced  its  suit  in  the  supreme  court  of 
the  District  of  Columbia  to  foreclose  a 
[627]  mortgage  executed  *by  the  American  Ice 
C<mipany,  one  of  the  appellants,  to  the  ap- 
pellee as  trustee,  ete.  Judgment  of  fore- 
closure was  entered,  from  which  an  appeal 
was  taken  to  the  court  of  appeals  of  the 
District,  where  it  was  modified  by  reduc- 
ing the  amount  of  the  indebtedness  found 
due  by  the  trial  court  and  secured  by 
the  mortgage,  and  as  so  modified  the  judg- 
ment was  affirmed.  17  App.  D.  C.  428; 
also  reported  on  former  hearing  in  the  court 
of  appeals,  14  App.  D.  C.  304.  Another 
phase  of  the  controversy  appears  in  6  App. 
D.  C.  375,  and  169  U.  S.  205«  42  L.  ed.  752, 
18  Sup.  Ct.  Rep.  347. 

The  facta  are  somewhat  numerous,  but 
for  the  purpose  of  presenting  the  question 
discussed  in  the  opinion  herein  the  follow- 
ing only  are  necessary  to  be  noticed: 

The  American  Ice  Company  was  a  Maine 
corporation,  and  in  that  state  it  made  a 
moi*tgage  to  the  appellee,  which  was  also  a 
Maine  corporation,  to  secure  the  payment  of 
bonds  executed  by  the  ice  company  to  the 
amount  of  $40,000,  payable  in  instelmente 
of  $5,000  each^  The  bonds  were  payable  te 
the  mortgagee  or  bearer,  and  alii  were  duly 
sold  and  delivered  to  various  persons  for 
full  value  before  maturity.  The  prooerty 
mortgaged  embraced  real  estete  in  Maine, 
and  also  certain  real  estete  which  the  mort- 
gagor claimed  to  own  in  the  city  of  Wash- 
ington, D.  C,  opposite  square  270,  and  be- 
ing within  the  limite  of  the  bed  of  the  Po- 
tomac river.  On  this  property  wea-e  erected 
a  wharf  and  ice  houses  for  storing  and  dis- 
tributing the  ice  gathered  in  Maine  and 
shipped  to  Washin^n.  The  mortgage  con- 
teined  the  following  provisions  as  to  insur- 
ance: 

"Article  7.  The  American  Ice  Company 
hereby  expressly  covenants  and  agrees  to 
pay  any  and  all  texes,  assessments,  and  gov- 
ernmentel  charges  assessed  or  laid  upon  the 
property  herein  conveyed  or  intended  so  to 
be,  and  also  te  keep  said  premises  and  prop- 
erty at  all  times  insured  in  such  insurance 
companies  as  may  be  approved  by  the  trus- 
tee, in  such  amounte  as  shall  reasonably 
protect  all  the  insurable  property,  payable 
in  case  of  loss  to  the  trustee  as  its  interest 
may  appear.  In  case  of  loss  the  insurance 
money  may  be  applied  b^  the  trustee  toward 
the  renewal  of  or  additions  to  the  property 
destroyed  or  injured,  or,  at  the  option  of  the 
trustee,  the  money  may  either  be  reteined 
[628]*and  invested  in  such  securities  as  it  ap- 
proves, as  a  sinking  fund  for  the  redemp- 
tioil  of  the  bonds  when  due,  or  be  applied 
to  the  payment  of  the  principal  of  such  of 
the  aforesaid  bonds  as  may  be  at  the  time 
due  and  unpaid  and  of  the  interest  which 
may  at  that  time  have  accrued  upon  the 
principal  and  be  unpaid,  without  discrimin- 
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ation  or  preference;  and  ratebly  to  the  ag- 
gregate amount  of  said  unpaid  principal^ 
and  accrued  and  unpaid  interest,  rendering^ 
the  surplus,  if  anv,  to  the  American  Ice 
Company,  or  to  whomsoever  may  be  law- 
fully and  equitebly  entitled  to  receive  the 
same." 

The  mortgagor  company  thereafter  fell 
into  financial  difficulties,  defaulted  in  the 
payment  of  ite  bonds  and  other  indebted- 
ness, and  on  October  13,  1893,  it  made  an 
assignment  to  William  G.  Johnson,  the 
other  appellant,  as  assignee,  for  the  benefit 
of  ite  creditors.  The  assignee  took  posses- 
sion of  the  real  property  mortgaged  and  sit- 
uate in  Washington,  and  in  November,  1896,. 
took  out  fire  insurance  policies  to  the  extent 
of  $3,000  on  the  builoings  and  improve- 
mente  on  the  Washington  property,  the  pro- 
miums  being  paid  from  the  assigned  es- 
tete. On  February  11,  1896;  the  buildings 
and  improvements  were  deirf^royed  by  fire 
and  the  insurance  moneys  were  paid  to  the 
assignee,  who  set  up  in  his  answer  te  the 
bill  of  foreclosure  that  he  had  teken  out  the 
insurance  upon  his  separate  interest  aa 
owner  of  the  equity  of  redemption  for  the 
benefit  of  all  the  creditors  of  the  ice  com- 
pany, secured  and  unsecured;  while  the 
trustee  claims  the  insurance  moneys  for  the 
benefit  of  the  bondholders. 

The  trial  court  decreed  the  foreclosure  of 
the  mortgage  and  sale  of  the  mortgaged 
premises,  and  in  the  event  that  the  proceeds 
arising  therefrom  should  be  insufficient  to 
pay  the  bonded  indebtedness,  it  further  de- 
creed that  the  assignee  should  pay  to  the 
trusflee  the  insurance  moiie^,  or  so  nnieh 
as  might  be  necessary  to  pay  the  deficit,  and 
that  the  trustee  should  apply  the  same  as 
directed. 

Mr,  WilliAm  G.  Jolmsoii  ejgued  the 
ca^use  and  filed  a  brief  for  appellante: 

The  assignee,  representing  general  cred- 
itors apd  being  the  owner  in  fee  of  the 
equity  of  redemption,  had  an  insurable  in- 
terest in  the  property,  separate  ajid  distinct 
from  that  of  the  trustee  under  the  m<nrt- 
gage;  and  it  was  that  interearb  which  the 
assignee  undcrtoc^  to  insure. 

Royal  Ins.  Co.  v.  Stinson,  103  U.  S.  25» 
26  L.  ed.  473;  United  States  v.  American 
Tobacco  Go.  166  U.  S.  468,  41  L.  ed.  1081,  17 
Sup.  Ct  Rep.  619;  Wheeler  v.  Factors  d  T, 
Ins.  Co.  101  U.  S.  439,  25  L.  ed.  1055; 
Wainer  v.  Milford  Mut.  F.  Ins.  Co.  153  Mass. 
335,  11  L.  R.  A.  698,  26  N.  E.  877. 

At  the  time  of  the  insurance  and  of  the 
fire  the  assignee  in  this  case  was  in  posses- 
sion of  the  property  on  which  the  insurance 
was  efi'ectea,  and  of  ite  rente  and  profite. 
That  possession  was  adjudged  rightful  by 
this  court. 

Willis  V.  Eastern  Trust  d  Bkg.  Co.  169  U. 
S.  295,  42  L.  ed.  752,  18  Sup.  Ct.  Rep.  347. 

A  covenant  to  insure,  unless  upon  the  ex- 
press obligation  of  both  parties,  sjid  not  at 
the  option  of  either,  tliat  the  insurance  be 
expended  in  repairs  (in  which  case  it  is  a 
covenant  to  repair  by  particular  means),  is 
not  one  rirnnlng  with  the  land,  but  lacks 
the  essential  elements  of  such  a  covenant. 
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Piatt,  Covenanta,  183,  185,  186,  187,  188; 
Ouahing  t.  Thompson,  34  Me.  496;  Ccurpen- 
ier  ▼.  Providence  Washington  Ins,  Co.  16 
Pet.  495,  10  L.  ed.  1044. 

That  covexMuits  to  insure  merely  are  not 
covenants  running  with  the  land  has  been 
•expressly  decided  by  the  court  of  appeals  of 
New  York. 

Dunlop  V.  Avery,  89  N.  Y.  692;  Reid  ▼. 
MoCrum,  91  N.  Y.  412. 

Mr,  B.  F.  I<els]itoii  argued  the  cause 
4Uid  filed  a  brief  for  appellee: 

A  covenant  to  insure  runs  with  the  land, 
•and  is  not  a  mere  personal  obligation  of  the 
•covenantor. 

Thomas  v.  Vonkapff,  6    Gill     A  J.  372; 
Vernon  v.  Smith,  6  Bam.  k  Aid.   10;   Re 
Bands  Ale  Brewing  Co.  3  Bise.    175,  Fed. 
Oas.  No.  12,307. 

A  covenant  to  rebuild  buildings  destroyed 
•or  injured  by  fire,  which  were  upon  the 
propei'ty  at  the  time  of  the  covenant,  is  a 
•covenant  running  with  the  land. 

8pencer*s  Case,  1  Smith  Lead.  Cas.  116. 

If  the  covenant  in  controversy  was  merely 

41  covenant  to  insure,  without  more,  it  might 

be  questionable  whether  it  ran  with  the  land 

•or  was  a  mere  personal  obligation  binding 

the  covenantor  alone. 

Dunlop  V.  Avery,  89  N.  Y.  696;  Reid  v. 
McCrum,  91  N.  Y.  412. 

The  assignee  under  an  assignment  for  the 
benefit  of  creditors  is  the  representative  of 
the  assizor,  and  not  the  representative  of 
the  creditors,  and  cannot,  therefore,  take  to 
himself  any  of  their  rights.  He  succeeds  to 
and  enjoys  the  rights  of  the  assignor,  and 
none  other,  except  that  the  propeH^  in  his 
hands  is  not  liable  to  execution.  He  is  but 
the  assignor  himself,  so  far  as  t^e  rights  of 
the  creditors  are  concerned. 

Burrill,  Assignm.  391. 

Where  there  is  an  agreement  between  the 
mortgagor  and  the  mortgagee  that  the  mort- 
gagor shall  keep  the  premises  insured  for 
^he  benefit  of  the  mortgagee,  and  the  mort> 
gagor  takes  out  a  policy  of  insurance  in  his 
own  name,  which  is  not  assigned  to  the 
mortgagee  or  made  payable  to  him  in  ajiy 
way,  the  mortgagee  has  an  equitable  lien 
upon  the  proceeds  of  the  policy;  and  this 
4igreement  may  be  shown  by  parol  evidence. 

Chipman  v.  Carroll,  53  Kan.  163,  25  L.  R. 
A.  305,  35  Pac.  1109;  Giddings  v.  Seevers,  24 
^d.  372;  Miller  v.  Aldnch,  31  Midi.  411; 
-Cromwell  v.  Brooklyn  F.  Tns.  Co,  44  N.  Y. 
46,  4  Am.  Rep.  641 ;  Nichols  v.  Bawter,  5  R. 
I.  491;  Ellis  v.  Kreutzinger,  27  Mo.  311,  72 
Am.  Dec.  270;  Lazarus  v.  Commonwealth 
Ins.  Co.  2  Am.  Lead.  Cas.  834;  Orange  Mill 
Co.  V.  Western  Assur.  Co.  118  111.  396,  9  N. 
K  274;  Masury  v.  Southworth,  9  Ohio  St. 
348. 

Had  this  insurance  been  effected  by  the 
ice  company,  there  could  be  no  question  as 
to  the  right  of  the  appellee  to  intercept  the 
insurance  money,  and  apply  it,  so  for  as 
necessary,  in  the  discharge  of  the  bonded 
debt.  Has  the  assignee  of  the  grantor  in 
the  deed  of  truat  a  better  right  to  the  insur- 
■ance  money! 
188  V.  8. 


Wheeler  v.  Factors  d  T.  Ins.  Co.  101  U.  a 
439,  25  L.  ed.  1055. 

*Mr.  Justice  Peoklia]ii«  after  making  the  [629] 
above  statement  of  facts,  delivered  the  opin- 
ion of  the  court: 

The  appellants  have  made  several  assign- 
ments of  error  which  have  been  argued  be- 
fore us,  but  the  only  one  we  think  it  neces- 
sary to  notice  is  that  which  relates  to  the 
disposition  of  the  moneys  received  by  the 
assignee  on  account  of  the  insurance  ef- 
fected by  him  upon  the  property  destroyed 
by  fire. 

The  assignee  claims  to  be  entitled  to  pay 
these  moneys  for  the  benefit  of  all  the 
creditors,  unsecured  as  well  as  secured, 
while  the  appellee,  the  trustee  in  the  mort- 
ga^,  demands  that  the  moneys  should  be 

Said  to  it  for  the  purpose  of  reducing  the 
elicit  which  ma^  arise  from  the  sale  of  the 
mortgaged  premises,  and  the  courts  below 
have  so  decreed.  The  claim  of  the  appellee 
is  founded  upon  the  language  used  m  the 
mortgage,  by  which  the  ice  company  was  to 
keep  the  "premises  and  property  at  all 
times  insured  ...  in  such  amounts  as 
shall  reasonably  protect  all  the  insurable 
property.  ...  In  case  of  loss  the  in- 
surance money  may  be  applied  by  the  trus- 
tee toward  the  renewal  of  jor  additions  to 
the  property  destroyed  or  injured,  or,  at 
the  option  of  the  trustee,  the  money  may 
either  be  retained  and  invested  in  such  se- 
curities as  it  approves,  as  a  sinking  fuifd 
for  the  redemption  of  the  bonds  when  due, 
or  to  be  applfed  to  the  payment  of  the  prin- 
cipal" of  such  bonds,  etc.  This  language, 
it  is  ursed,  takes  the  case  out  of  the  ordi- 
nary rule  that  a  simple  covenant  to  insure, 
contained  in  a  mortgage,  does  not  run  with 
the  land.  The  assignee  appellant  founds 
his  claim  upon  the  assertion  that,  as  as- 
signee, he  was  the  owner  of  the  equity  of 
redemption,  having  an  insurable  interest  in 
the  premises  as  such,  and  that,  in  fact,  he 
intended  such  insurance  for  the  benefit  of 
all  creditors,  and  not  as  a  fund  for  the  se- 
curity of  the  bondholders  alone. 

In  Farmers*  Loand  T.  Co,  v.  Penn  Plate 
Class  Co.  186  U.  S.  434,  46  L.  ed.  1234,  22 
Sup.  Ct.  Rep.  842«  we  had  occasion  to  ex- 
amine the  nature  and  effect  of  a  covenant 
to  insure  contained  in  a  mortgage,  and  we 
concluded  that  such  a  covenant  does  not 
run  with  the  land,  so  that  one  taking  a  con- 
veyance subject  to  the  mortgage  comes  un- 
der a  primary  obligation  to  insure.  In  tl»nt 
case  the  mortgage  was  ^foreclosed  and  the[630] 
property  bid  in  at  the  judicial  sale,  and  tlie 
grantee  of  the  master  took  out  insurance  in 
his  own  name  for  the  purpose  of  insuring 
his  own  interest  in  the  premises  which  he 
had  purchased,  and  he  repudiated  in  terms 
any  obligation  to  insure  for  the  benefit  of 
the  mortgafl;ee,  and  accordingly  the  policies 
were  issued,  and  they  stated  they  aid  not 
cover  the  mortgagee's  interest  in  the  prem- 
ises. 

Here  there  is  in  substance  no  difference 
between  the  mortgagor  and  its  assignee  for 
the  benefit  of  creditors,  so  far  as  this  ques- 
tion is  concerned.     The  mortgagor  had  in- 
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deed  failed  to  insure,  as  it  had  covenanted 
to  do,  but  when  it  transferred  the  legal  title 
of  the  property  to  its  voluntary  assignee,  he 
stood  in  the  shoes  of  his  assignor,  and  when 
he  took  out  insurance  policies  upon  the 
property  he  in  effect  fulfilled  the  obligation 
wliich  Imd  rested  upon  the  mortgagor  to  in- 
sure, and  the  insurance  thus  becomes  by  vir- 
tue of  the  covenant  a  security  for  the  pay- 
uieiit  of  the  bonds  secured  by  the  mortgage. 
This  does  not  make  a  case  of  a  covenant  to 
insure  running  with  the  land  as  against  a 
subsequent  purchaser  of  the  property  for 
value,  but,  as  we  have  said,  it  is  simply  the 
case  of  a  taking  out  of  insurance  by  a  vol- 
unttiiy  assignee  having  no  beneficial  inter- 
est ill  the  property,  and  when  such  assignee 
insures  the  premises  under  the  circumstan- 
ces brrein  stated,  with  such  a  covenant  in  a 
nioit^aigc,  the  insurance  moneys  inure  to 
the  bi*ncfit  of  the  bondholders  secured  by.  the 
niuitjLrage. 

It  was  conceded  in  the  court  below  that, 
as  n  general  proposition,  a  covenant  to  in- 
surt*  was  a  mere  personal  covenant,  and  did 
nut  attach  to  and  run  with  the  land,  but  it 
v^an  held  that  the  peculiar  language  of  this 
moit4!:(<;e  took  it  out  of  that  rule. 
'  Mr.  Chief  Justice  Alvey  said  in  the  court 
of  appeals  in  this  case: 

**It  is  very  clear  that,  by  the  terms  of  the 
covenant,  it  had  relation  to  the  land,  and 
its  principal  object  was  to  keep  and  main- 
tain the  buildings  on  the  propierty  in  con- 
dition for  carrying  on  the  ice  business.  This 
was  the  great  object  of  the  insurance  re- 
quired, as  means  of  security  to  the  bond- 
holders. Without  this,  the  property,  by 
fire,  might  be  rendered  of  little  value,  and 
the  bondholders  be  left  without  security. 
[631]  By  means  *of  the  insurance  it  was  intend^ 
that  the  property  should  be  maintained  as 
security;  and  hence  it  was  provided,  pri- 
marily, that  the  insurance  money  might  be 
expended  in  renewal  of  or  adding  to  the 
buildings.  In  such  cases  it  has  been  repeat- 
edly held  that  the  covenant  does  run  with 
the  land, — at  least  in  an  equitable  sense; 
and  where  an  insurance  has  been  obtained, 
though  by  an  assignee,  and  a  fire  has  oc- 
curred, and  the  insurance  money  has  been 
received,  a  court  of  equity  has  held  that  the 
insurance  money  should  be  applied  for  the 
benefit  of  those  for  whose  protection  the 
ori^nal  covenant  was  made."  [14  App.  D. 
C.  331.] 

The  cases  of  Vernon  v.  Smith,  5  Barn.  & 
Aid.  7 ;  Thomas  v.  Vonkapff,  6  Gill  &  J.  372 ; 
Jimier  V.  AldHch,  31  Mich.  411;  Ellis  v. 
Kreutzinger,  27  Mo.  311,  72  Am.  Dec.  270; 
yichols  V.  Baxter,  5  R.  I.  491;  Maaury  v. 
Southttorih,  9  Ohio  St.  348,  and  Re  Sandft 
Ale  Hrexcing  Co.  3  Biss.  175,  Fed.  Gas.  No. 
12.307, — were  cited  by  the  chief  justice  in 
support  of  his  contention. 

In  the  case  of  Wheeler  v.  Factor's  d  T. 
Tns.  Co.  101  U.  S.  439,  26  L.  ed.  1055,  it  was 
held  that  where  a  mortgagor  is  bound  by  his 
covenant  to  insure  the  mortgaged  premises 
for  the  better  security  of  the  mortflfajjeea. 
the  latter  have,  to  the  extent  of  their  interest 
in  the  property  destroyed,  an  equitable  lien 
upon  the  money  due  from  the  policy  taken 
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out  by  him,  and  that  this  equity  exists,  al- 
though the  contract  provides  that,  in  case  of 
the  mortga^r's  failure  to  procure  and  as- 
sign such  insurance,  the  mortgagees  may 
procure  it  at  the  mortgagor's  expense. 

So  in  this  case,  we  practically  have  a  ful- 
filment of  the  mortgagor's  covenant  to  in- 
sure, because  its  voluntary  assignee,  stand- 
ing in  its  shoes,  did  himself  insure  the  prem- 
ises, and  such  insurance  inures  to  the  benefit 
of  the  mortgagee,  because  the  assignee  is  a 
voluntary  one,  and  is  but  carrying  out  an 
obligation  imposed  originally  upon  his  as- 
signor. The  peculiar  language  of  the  mort- 
gage upon  the  subject  of  insurance  takes  it 
out  of  the  general  rule  governing  such  cove- 
nants. 

We  think  the  case  at  bar  is  not  covered  by 
the  case  of  Farmers*  Loan  d  T.  Co.  v.  Penn 
Plate  Glass  Co.  186  U.  S.  434,  46  L.  ed. 
1234,  22  Sup.  Ct.  Rep.  842,  and  that  the 
court  below  made  the  proper  decree  in  re- 
lation to  the  insurance  moneys. 

We  have  examined  the  other  assignments 
of  error  argued  ^before  us,  but  are  of  opin-[6St) 
ion    that   they    are   clearly    untenable   and 
were  properly  disposed  of  by  the  court  be- 
low. 

Finding  no  error  in  .the  record,  the  judg- 
ment is  afprfned. 


BOSTON  &  MONTANA  CONSOLIDATED 
COPPER  ft  SILVER  MINING  COM- 
PANY,  Appt., 

V, 

MONTANA     ORE     PURCHASING     COM- 
PANY et  al. 

(See  8.  C.  Reporter's  ed.  632-645.) 

Courts — jurisdiction  of  circuit  court — Fed- 
eral question — not  set  up  by  allegations 
anticipating  defense — disclaimer  of  antie- 
ipated  defense — bill  to  quiet  title — must 
allege  prior  suit  at  law~-fnust  aver  pos- 
session. 

1.  The  Federal  qnestlon  relied  upon  as  con- 
ferring original  jurisdiction  on  a  circuit 
court  of  the  United  States  must  appear  nec- 
essarily by  plalntilTs  statement  of  his  own 
claim,  and  cannot  arise  from  mere  allega- 
tions in  the  bill  of  the  defense  which  the 
defendants  intend  to  set  up,  or  which  they 
rely  upon. 

2.  A  snit  over  the  ownership  of  ore  taken  by 
defendants  from  a  mining  claim  alleged  to 
be  the  property  of  complainant  by  virtue  of 
a  patent  from  the  United  States  is  not 
brought  within  the  Inrlsdiction  of  a  circuit 
court  of  the  United  States  by  allegations  In 
the  bill  that  defendants  intend  to  assert  a 
defense  based  on  certain  other  patents  and 
the  mining  laws  of  the  United   States,  oo 


Note. — As  to  Federal  question  as  conferring 
jurisdiction  on  United  States  courts — see  notes 
to  Montana  Ore-Purchasing  Oo.  y.  Boston  k 
M.  Consol.  Copper  ft  S.  Biin.  Co.  85  C.  C.  A. 
7 ;  Bailey  v.  Moeher,  11  C.  C.  A.  806 ;  and  Re 
Buchanan,  30  L.  cd.  U.  S.  884. 

As  to  the  necessity  and  sufficiency  of  aUegi^ 
tions  of  possession  in  suits  to  quiet  title — see 
note  to  Jaclcson  v.  Simmons,  89  C.  C.  A.  526. 
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the  theory  that  tach  suit,  being  alleged  to 
bare  been  brought  In  equity  to  arold  a  mnl- 
tipllcity  of  snitB,  is  in  effect  one  to  qi^et 
title,  and  that  such  arerments  are  thereforf 
nec^asarlly  set  forth  aa  part  of  the  cauae  of 
action. 

8.  A  bill  to  quiet  title  against  a  single  ad- 
verse claimant  mast  arer  that  complainant's 
title  has  been  snccessfnlly  tried  at  law  at 
least  once. 

#•  An  averment  of  possession  in  the  complain- 
ant  Is  essential  to  the  maintenance  of  a  bill 
to  quiet  title  in  a  Federal  court,  although 
under  the  state  practice  a  person  not  In  pos- 
session may  maintain  an  action  to  quiet  title. 

Ow  Jurisdiction,  If  conferred  on  a  circuit  court 
of  the  United  States  by  averments  in  the 
bin  as  to  the  defense  which  defendants  in- 
tend to  assert.  Is  ousted  by  the  filing  of  an- 
swers fkhlch  disclaim  any  intention  of  rely- 
ing on  such  defense. 

[No.  103.] 

Argued  December  S,  1902.    Decided  Febru- 
ary W,  1909. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Mon- 
tana to  review  a  iudgment  which  dismissed 
for  want  of  jurisoiction  a  bill  which  sought 
to  enjoin  the  removal  of  ore  from  a  mining 
claim  alleged  to  be  the  property  of  the  com- 

Slainant  under  a  patent  from  the  United 
tates.     Affirmed. 

Statement  by  Mr.  Justice  PecUutmi 
The  appellant  in  this  case  (being  the 
complainant  below)  has  brought  it  to  this 
court  by  an  appeal  from  the  judgment  of 
the  circuit  court  of  the  United  States  for 
the  district  of  Montana  dismissing  its  com- 
plaint and  ordering  judgment  for  the  de- 
fendants on  the  ground  that  the  court  had 
no  jurisdiction  of  the  action.  A  decree 
having  been  entered  in  accordance  with  the 
direction  of  the  court  dismissing  the  bill, 
the  circuit  court  has  certified  to  this  court 
the  question  of  jurisdiction,  and  whether 
or  not  a  Federal  question  is  presented  in 
complainant's  amended  bill  ana  the  answer 
of  the  defendant  corporation. 
[088]  *The  cause  of  action  relates  to  the  owner- 
ship of  a  certain  quantity  of  copper  ore  tak- 
en and  converted  by  the  defendants  from 
the  mining  ground  alleged  to  be  owned  by 
the  complainant.  For  the  purpose  of  pre- 
aentins  the  question  of  jurisdiction,  the 
court  below  has  certified  to  this  court  the 
amended  bill  and  the  answer  of  the  defend- 
ants. The  complainant  in  the  bill  alleges 
that  it  is  the  owner  and  entitled  to  posses- 
sfon  of  certain  property  therein  described, 
known  as  and  callea  the  Pennsylvania  lode 
mining  claim,  lot  No.  172,  situated  in  Sum- 
mit Valley  mining  district,  county  of  Silver 
Bow,  Montana.  A  full  description  of  the 
land  is  given  in  the  bill.  The  complain- 
ant's title  is  next  set  out  with  much  par- 
ticularity and  detail,  from  which  it  appears 
that  the  original  source  of  its  title  is  a 
United  States  patent  covering  the  claim, 
dated  April  0,  1886,  issued  to  persons  named 
therein,  from  whom  the  complainant  de- 
rai;;na  title.  It  is  then  averred  that  on 
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April  1,  1895,  defendants  wrongfully  and 
unlawfully  entered  upon  complainant's 
premises,  and  from  that  time  on  extracted 
from  the  mine  large  quantities  of  valuable 
ores,  of  the  reasonable  value  of  $500,000^ 
and  that  tbey  have  continued  to  extract  and 
mine  ores  from  the  premises  belonging  to 
the  complainant,  and  are  now  mining  and 
extracting  ores  therefrom  and  threatening 
to  continue  to  do  so  unless  enjoined  by  ^he 
court. 

The  land  which  the  complainant  claims 
to  own  is  valuable  'almost  exclusivelv  for 
the  copper,  silver,  and  gold  ores  which  are 
found  tnere  in  large  quantities,  and  it  is 
these  ores  that  the  defendants  have  extract- 
ed and  are  threatening  to  continue  to  ex- 
tract in  the  future. 

It  is  averred  that  the  complainant  has  no 
means  of  ascertaining  the  quantity  or  value 
of  the  ores  which  the  defendants  have  ex- 
tracted or  may  hereafter  extract  from  such 
premises,  and  if  the  defendants  are  permit- 
ted to  continue  to  extract  such  ores  it  will 
be  altogether  uncertain  and  indefinite  as  to 
what  tne  amount  or  the  value  of  such  ores 
mav  be,  and  the  complainant  will  be  com- 
pelled to  rely  to  a  great  extent  on  the  de- 
fendants as  to  such  amount  and  value ;  that 
unless  the  defendants  •  are  enjoined  and  re- 
strained from  taking  the  ores  the  com- 
plainant will  be  required  to  bring  numerous 
actions  for  the  determination  *(3  the  dam- [634] 
ages  it  has  from  time  to  time  sustained  by 
reason  of  such  trespasses,  which  are  contin- 
uing on  the  part  of  the  defendants.  There- 
fore the  complainant  brings  this  suit  in  or- 
der to  avoid  a  multiplicity  of  suits  in  the 
premises;  and  by  reason  of  the  trespasses 
of  the  defendants  and  their  threatened  con- 
tinuance the  complainant  has  suflTered  and 
will  suffer  preat  and  irreparable  injury  and 
damage,  unless  the  defendants  are  enjoined 
from  further  trespass,  as  prayed  for. 

This  is  the  complainant's  cause  of  action^ 
as  set  forth  in  the  bill,  regarding  the  tres- 
pass and  the  injury  inflicted  and  the  diffi- 
culty of  proof  thereof  and  the  prevention 
of  a  multiplicity  of  suits. 

The  complainant  then  further  averred  in 
the  bill,  for  the  purpose,  as  therein  stated, 
of  showing  the  jurisdiction  of  the  court  ta 
determine  the  matters  set  forth  in  such  bill, 
that  the  determination  of  the  controvert^ 
between  the  parties  involved  the  construc- 
tion of  the  mining  laws  of  the  United 
States;  that  the  property  of  the  complain- 
ant is  a  mining  claim  and  has  been  patented 
as  such  under  the  provisions  of  the  Revised 
Statutes  of  the  United  States  relating  ta 
mines  and  mineral  lands;  that  the  de&nd- 
ants  owned  a  portion  of  certain  properties 
called  the  Rams  lode  claim,  lot  No.  179; 
the  Johnstown  lode  claim,  lot  No.  173;  and 
the  little  Ida  lode  claim,  lot  No.  126,  which 
claims  lie  north  of  and  partially  adjoining 
and  near  to  the  Pennsylvania  lode  claim, 
owned  by  the  complainant.' 

It  is  further  stated  that  the  various 
claims  which  are  and  will  be  made  by  the  f 

defendants  as  to  their  rights  in  complain- 
ant's mine  by  reason  of  their  ownership  of 
the  other  mines  above  mentioned  are  with- 
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out  foundation,  yet;  nevertheless,  they  will 
be  urged  as  a  defense  to  the  cause  of  action 
set  forth  in  the  bill  of  complaint,  and  the 
claims  of  defendants  are  demed  and  disput- 
ed, as  are  also  the  facts  upon  which  the  de- 
fendants base  their  defense,  and  the  law 
arising  from  the  same,  and  complainant 
adds  ''that  it  disputes  each  and  every  one 
of  the  claims  made  by  the  defendants,  rela- 
tive to  the  construction  of  said  several  pat- 
ent, and  it  (complainant)  claims  that  all 
veins  whose  apexes  lie  within  the  Johns- 
town patent  must  be 'governed  and  regulat- 
ed in  extrn lateral  rights,  if  any  they  have, 
{635]  under  the  *  Johnstown  patent,  and  not  under 
or  bv  virtue  of  the  Karus  patent."  The 
complainant  also  averred  "that  the  said  de- 
fendants contend  and  dtfim  that  the  com- 
plainant cannot  under  any  circumstances 
obtain  anv  relief  for  ores  extracted  within 
that  portion  of  the  premises  owned  l^  it, 
without  first  showing  that  the  apices  of  the 
veins  from  which  the  ores  were  extracted 
are  within  the  surface  lines  of  the  ground 
owned  and  claimed  by  the  complainant, 
whereas  your  orator  claims  that  prima  facie 
it  is  the  owner  of  all  ores  found  within  its 
boundaries  extended  downward  into  the 
earth,  until  it  has  been  shown  that  some 
other  person  or  company  has  some  right 
thereto  b^  reason  of  ownership  of  the  apex 
of  the  vein  within  some  other  claim."  The 
complainant  further  stated  its  right  to  en- 
join defendant  from  mining  ore  beneath  the 
^ound  of  complainant,  because  no  vein  hav- 
ing its  apex  in  the  defendant's  claim  passes 
in  its  strike  through  the  end  lines  thereof 
so  as  to  confer  extralateral  rights. 

And  finally:  "Wherefore,  your  orator 
shows  to  your  honors  that  there  is  involved 
in  the  matters  in  controversy,  between  your 
orator  and  the  said  defendants,  the  numer- 
ous questions  aforesaid,  involving  the  cou" 
siruction  of  the  statutes  of  the  United 
States  relative  to  locating,  purchasing,  and 
patenting  of  mineral  lands  and  the  con- 
struction of  the  statutes  relative  to  the 
right  of  one  claimant  to  follow  veins  down 
to  and  into  the  premises  of  another,  under 
the  circumstances  and  situation  of  the  par- 
ties ns  hereinbefore  set  out,  and  also  the 
construction  of  the  said  statutes  in  relation 
to  patenting  of  claims  and  whether  the  vein 
can  be  patented  to  one  person  and  the  sur- 
face to  another,  and  to  the  right  of  the  Land 
Department  to  segregate  the  surface  from 
the  mineral  in  the  ground,  granting  one  to 
one  person  and  the  other  to  another,  and  as 
to  whether  said  action  is  authorized  under 
and  by  virtue  of  said  statutes;  and  also  as 
to  whether,  when  an  apex  of  a  vein  is  di- 
vided upon  the  surface,  part  being  within 
the  premises  granted  in  one  patent  and  a 

?iart  within  another,  as  to  what,  if  any,  ex- 
ralateral    rights   are   granted    under   such 
circumstances  to  either  party." 

The  answer  of  the  defendants  is  also  set 
forth  in  the  certificate  of  the  court  below, 
in  which  the  defendants  deny  that  they 
t686]  •wrongfully  or  unlawfully  entered  the  prem- 
ises of  the  complainant  or  that  they  took 
out  any  amount  of  ore  belonging  to  the 
complainant  from  that  mine,  and  deny  that 
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the  defendants  ever  mined  or  extracted  ore» 
from  premises  belonging  to  the  complain- 
ant, or  threatened  to  do  so;  also  deny  the 
averments  as  to  the  value  of  the  ore  as  set 
forth  in  the  bill.  Defendants  also  deny  that 
the  determination  of  the  controversy  be- 
tween the  parties  involves  a  construction  of 
the  minii^  acts  of  the  United  States,  or  the 
construction  of  any  statute  of  the  United 
States  whatever.  They  admit  that  the 
Rarus  and  the  Johnstown  lode  claims  are 
mineral  claims^  located  under  the  lawa  of 
the  United  States,  and  that  the  same  have 
been  patented  under  those  laws,  and  that 
the  defendants  own  a  portion  of  the  lode 
called  the  Rarus  lode  claim.  The  defend- 
ants also  assert  that  they  are  the  owners  of 
a  certain  parcel  of  ground  within  the 
Johnstown  lode  claim,  and  also  the  owners 
of  that  portion  of  the  Penn^lvania  lode 
claim  thereafter  described,  and  they  claim 
the  right  to  enter  upon  the  premises  of  the 
complainant,  namely,  that  portion  of  the 
Pennsvlvania  lode  claim  described  in  its 
amended  bill  of  complaint,  by  reason  of  the 
fact  that  certain  veins  owned  and  claimed 
by  the  defendants  and  in  their  possession 
have  their  dip  or  apices  within  the  Johns- 
town lode  claim,  lot  No.  173,  and  that  por- 
tion thereof  owned  by  the  defendants,  and 
that  the  defendants  assert  the  right  to  fol- 
low such  veins  on  their  downward  course  or 
dip,  although  the  same  so  far  depart  from 
a  perpendicular  as  to  depart  from  the  said 
Jonnstown  lode  claim  and  from  that  por- 
tion thereof  claimed  by  the*  defendants,  and 
enter  the  premises  owned  and  claimed  by 
the  complainant,  namely,  that  portion  of 
the  Pennsylvania  lode  claim  described  in  its 
amended  bill  of  complaint.  But  the  defend- 
ants deny  that  they  claim  the  right  to  enter 
complainant's  premises  by  reason  of  the 
fact  that  any  veins  owned  or  claimed  by 
them  or  in  their  possession  have  their  top 
or  apices  within  the  Rarus  lode  claim  or  in 
that  portion  thereof  owned  by  the  defend- 
ants, or  by  reason  of  the  fact  that  the  same 
have  their  top  or  apices  within  the  Little 
Ida  lode  claim  or  any  portion  thereof,  and 
deny  that  the  defendants  assert  the  right  or 
any  right  to  follow  such  veins  on  their 
downward  course  or  dip,  although  the  same 
so  far  depart  *from  a  peipendicular  as  to  de-[637] 
part  from  said  Rarus  lode  claim,  and  to  en- 
ter the  premises  claimed  by  the  complain- 
ant; and  deny  that  they  assert  or  claim  the 
right  to  enter  the  premises  of  the  complain- 
ant by  reason  of  the  fact  that  any  veins 
owned  or  claimed  by  the  defendants  have 
their  top  or  apices  [in  said  lode  claim,  or 
any  paix  thereof,  but  alleges  that  the  de- 
fendants claim  the  right  to  enter  the  prem- 
ises of  the  claimant  by  reason  of  the 
fact  that  certain  veins  have  their  top 
or  apices]!  within  that  portion  of  ths 
Johnstown   lode   claim   owned   by   the   de* 

fTbe  clause  in  brackets  was,  by  an  evident 
misprint,  omitted  from  the  answer  as  copied  la 
the  certificate  of  the  court  below,  from  wblch 
Is  here  quoted  the  statement  of  the  defendants' 
allegations.  The  Insertion  of  the  bracketed 
clause  makes  the  statement  correct  as  shown 
by  the  defendants*  answer.  IBd. 
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fendant,  or  that  they  assert  the  right  to  fol- 
low such  veins  on  their  downward  course  or 
<dip,  although  the  same  so  far  depart  from 
«  perpendicular  as  to  depart  from  the 
Johnstown  lode  claim  and  from  the  portions 
thereof  owned  hy  the  defendants,  and  enter 
the  premises  of  the  complainant. 

It  was  further  averred  in  the  answer 
"that  in  this  action  it  makes  no  claim  of 
any  right  under  the  Rarus  patent  to  enter 
upon  tne  veins  within  the  ground  claimed 
or  owned  by  the  complainant,  but  that  it 
asserts  its  right  to  do  so  by  reason  of  its 
ownership  of  a  portion  of  the  Johnstown 
.  lode  claim,  and  the  fact  that  the  top  or 
apices  of  the  veins  or  lode  in  question  are 
within  said  portion  of  the  Johnstown  lode 
claim."  ^  It  also  "denies  that  in  this  action 
it  contends  or  claims  that  only  the,  surface 
ground  of  the  Johnstown  claim  was  pat- 
ented to  the  patentees  named  therein,  or 
that  all  or  an^  veins  lying  within  the  orig- 
inal location  lines  of  the  Rarus  claim  were 
patented  to  the  claimant  under  the  Rarus 
claim;  .  .  .  but  defendant  alleges  that 
it  contends  and  claims  in  this  action,  and 
in  so  far  as  this  controversy  between  com- 
plainant and  defendant  is  concerned,  that  its 
extralatcral  rights  to  the  veins  in  question 
should  be  determined  by  its  ownership  of 
that  parcel  of  ground  now  included  within 
the  Johnstown  claim,  and  not  by  the  Rarus, 
for  the  reason  that  said  veins  or  lodes  have 
their  tops  or  apices  within  the  said  parcel 
of  ground  owned  by  defendant." 

Various  other  denials  were  made,  from 
which  it  appears  that  the  only  claim  made 
by  the  defendants  in  this  action  is  hy  virtue 
of  their  ownership  of  the  Johnstown  lode 
•claim.  The  defendants  by  this  answer, 
therefore,  admit  the  averments  in  the  bill 
that  their  rights  must  be  governed  and  reg- 
ulated in  this  action  by  reason  of  their  own- 
ership of  the  Johnstown  patent,  and  not  by 
virtue  of  the  Rarus  patent,  and  as  to  those 
rights  the  complainant  claims  that  the 
-course  of  the  vein  cannot  be  followed  be- 
4!auae  of  the  nature  of  the  ground. 


Mr.  Isonim  Maraltall  argued  the  cause, 
and,  with  Mr.  John  F.  Forhia,  filed  a  bri^ 
-for  appellant: 

Federal  courts  will  not  strain  to  decline 
the  exercise  of  jurisdiotion,  where  a  reason- 
able showing  for  SMuming  it  has  been  made. 

yaahville,  0.  d  8t.  L.  R.  Co.  v.  Taylor,  86 
Fed.  168. 

A  suit  cannot  properly  be  dismissed  by  a 
•circuit  court  of  iaie  United  States  as  not  in- 
volving a  controversy  within  the  jurisdic- 
tion of  the  court,  unless  the  facts  as  made 
to  appear  on  the  record  create  a  legal  cer- 
tainty of  that  conclusion. 

Barry  v.  Edmunds,  116  U.  S.  550,  29  L. 
•ed.  729,  6  Sup.  Ot  Hep.  501;  Depuiron  v. 
Young,  134  U.  S.  241,  33  L.  ed.  923,  10  Sup. 
Ct.  Rep.  539. 

Federal  questions  exieting,  it  by  no  means 
follows  that  to  confer  jurifikiiotion  it  will  be 
actually  necessary  for  the  court,  when  it 
<!omes  to  pass  upon  the  case,  to  base  its  de- 
cision on  thooe  questions,  or  even  to  con- 
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dude  that  the  appellant's  position  on  tho 
merits  of  those  questions  is  sound. 

Nashville,  C.  d  8t.  L.  R.  Co.  v.  Taylor,  86 
Fed.  168;  Chicago  L.  his.  Co.  r.  Needles,  118 
U.  S.  574,  28  L.  ed.  1084,  5  Sup.  Ct.  Rep. 
681 ;  Bouiliem  P.  R.  Co.  v.  California,  118  U. 
S.  112,  30  L.  ed.  104,  6  Sup.  Ot.  Rep.  993; 
Penn  Mut.  L.  Ins.  Co.  v.  Austin,  168  U.  8. 
695,  42  L.  ed.  630,  18  Sup.  Ct.  Rep.  223. 

The  fact  that  the  came  involves  questions 
depending  on  general  principles  of  law,  in 
addition  to  the  Federal  questions,  and  may 
be  eventually  decided  on  the  former,  does 
not  prevent  the  jurisdiotion  from  attaching. 

Osbom  V.  Bank  of  United  States,  9  Wheat. 
738,  6  L.  ed.  204;  New  Orleans,  M.  d  T.  R. 
Co.  V.  Mississippi,  102  U.  S.  140,  26  L.  ed.  98; 
Nashville  v.  Cooper,  6  Wall.  253,  18  L.  ed. 
853;  Little  York  Oold-Washing  d  Water  Co. 
V.  Keyes,  96  U.  S.  203,  24  L.  ed.  658. 

This  case  does  not  coine  within  the  prin- 
ciple of  the  authoditieB  which  deny  juris- 
diction where  it  does  not  appear  from  the 
statement  of  the  complainant's  cause  of 
action  that  a  Federal  question  exists. 

Walla  WaUa  v.  WaUa  Walla  Water  Co. 
172  U.  S.  1,  43  L.  ed.  341,  19  Sup.  Ct  Rep. 
77 ;  Com  v.  Gilmer,  88  Fed.  343. 

The  attempted  disclaimer  by  the  appellees 
— that  they  make  no  claim  of  any  riehts 
under  the  Rarus  patent  in  this  action — is  a 
sham,  and  in  no  view  of  the  csae  can  it 
operate  as  an  ouster  of  jurisdiotion. 

1  Dan.  Ch.  PI.  ft  Pr.  6th  Am.  ed.  706 ;  1 
Beach,  Modem  Eq.  Pr.  §  282;  Bentley  v. 
Cowman,  6  Gill  ft  J.  152;  Prescott  v.  Hutoh- 
inson,  13  Mass.  441;  Oakham  v.  Hall,  112 
Mass.  535. 

Being  designed  to  operate  as  a  release, 
the  disclaimer  must  be  signed  by  the  defend- 
ant himself,  and  his  signature  attested  by 
some  person  competent  to  be  a  witness. 

Diekerson  v.  Hodges,  43  N.  J.  Eq.  45,  10 
Atl.  Ill;  6  Enc  PI.  ft  Pr.  p.  728,  title  Die- 
claimer;  Mardes  v.  Meyers,  8  Tex.  Civ.  App. 
542,  28  S.  W.  693. 

A  disclaimer  contained  in  an  answer,  to 
be  effective,  must  be  absolute  and  unquali- 
fied. 

De  Uprey  v.  De  Uprey,.  27  ObJ.  329,  87 
Am.  Dec.  81. 

Where  a  disclaimer  relates  to  one  of  sev- 
eral titles  asserted  by  the  party  disclaiming, 
it  merely  operates  as  an  estoppel  again^ 
the  assertion  of  the  particular  title  thus  dis- 
claimed. 

Tappan  v.  Boston  Water  Power  Co.  157 
Mass.  24,  16  L.  R.  A.  353,  31  N.  £.  703. 

Jurisdiction  depends  upon  the  state  of 
things  existing  when  an  action  is  brought. 
The  right  to  sue  and  to  invoke  jurisdiction 
is  anterior  to  the  defense. 

Osbom  V.  Bank  of  United  States,  9 
Wheat.  824.  6  L.  ed.  224;  Sawyer  v.  Con- 
cordia, 4  Woods,  273,  12  Fed.  754;  Mollan 
V.  Toi-ra^ice,  9  Wheat.  537,  6  L.  ed.  154. 

Where  jurisdiction  is  given  by  the  amount 
of  plaintiff's  demand,  it  is  not*  ousted  be-- 
cause  there  is  a  verdict  or  judgment  for  less, 
or  because  the  demand  is  reduced  below  the 
limit  by  offsets. 
40  629 


( 


BUPBEicE  Court  of  the  United  States. 


Oct.  TtsMr 


SicKnight  v.  Ramsey,  1  Cranch  C.  C.  40, 
Fed.  Cas.  No.  8,868;  Hulsecamp  v.  Teel,  2 
Dall.  358,  Fed.  Objs.  No.  6,862;  West  v. 
Woodft,  18  Fed.  665;  Schunk  v.  Moline,  M.  d 
8.  Co.  147  U.  S.  600,  37  L.  ed.  255,  13  Sup. 
Ct.  Rep.  416. 

So,  also,  jurisdiotion  is  not  lost  by  the 
complaiiiant's  chanee  of  residence  subse- 
quent to  the  filing  of  his  bill  or  declaration. 

Clarke  v.  Matthetcson,  2  Suron.  262,  Fed. 
Oft«.  No.  2,857;  Connolly  v.  Taylor,  2  Pet. 
350,  7  L.  ed.  518;  Morgan  v.  Morgan,  2 
Wheat  297,  4  L.  ed.  244 ;  Oher  v.  Gallagher^ 
93  U.  S.  199,  23  L.  ed.  829 ;  Stewart  v.  Dun- 
ham, 115  U.  S.  61,  29  L.  ed.  329,  5  Sup.  Ot. 
Rep.  1163;  Phelps  v.  Oaks,  117  U.  S.  236, 
29  L.  ed.  888,  6  Sup.  Ct.  Rep.  714. 

So,  where  jurisdiction  has  been  once  given 
by  the  existence  of  diverse  citizenship,  it  is 
not  affected  by  subsequent  change  of  parties. 

Uardenhergh  v.  Ray,  151  U.  S.  112,  38  L. 
ed.  93,  14  Sup.  CL  Rep.  305;  Wetherby  v. 
Btinson,  10  C.  C.  A.  243,  18  U.  S.  App.  714, 
62  Fed.  173. 

For  purposes  of  jurisdiction  of  the  Fed- 
eral court,  both  in  a  case  where  jurisdic- 
tion is  originally  invoked  on  the  ground 
that  the  determination  of  the  suit  dependa 
upon  some  queetion  of  a  Federal  nature, 
and  where  the  case  is  removed  from  the 
state  court  on  that  around,  the  jurisdiction 
depends  not  upon  toe  defenses  interposed, 
but  upon  the  case  made  by  the  deelairation 
or  bill  of  complaint  ' 

Tennessee  v.  Union  d  P.  Bank,  162  U.  S. 
454,  38  L.  ed.  611,  14  Sup.  Ct.  Rep.  654. 

Where  a  plaJntiff  complains  of  a  trespass 
of  a  continuing  nfiture,  so  that  redress  at 
law  would  require  a  multiplicity  of  actions, 
the  remedy  at  law  would  not  be  so  adequate 
as  that  afforded  by  a  court  of  equity. 

Holland  v.  Challen,  110  U.  S.  15,  28  L.  ed. 
62,  3  Sup.  Ct  Rep.  496;  United  States  v. 
Wilson,  118  U.  S.  89,  30  L.  ed.  112,  6  Sup. 
Ct.  Rep.  991;  Frost  v.  Spitley,  121  U.  S. 
552,  30  L.  ed.  1010,  7  Sup.  Ct.  Rep.  1129. 

Irrespective  of  the  statutory  provision  of 
the  Mootana  Code,  the  right  to  maintain  an 
action  of  this  character  in  order  to  prevent 
a  multiplicity  of  suits  falls  under  one  of  the 
well-recognized  heads  of  equity  jurispru- 
dence, and  has  been  recognized  in  many  min- 
ing cases. 

tJrhardt  v.  Boaro,  113  U.  S.  637,  28  L.  ed. 
1116,  5  Sup.  Ct  Rep.  560;  Waterloo  Min. 
Co.  v.  Doe,  27  C.  C.  A.  50,  48  U.  S.  App.  411, 
8t  Fed.  46. 

Statutory  enactments  to  the.  effect  that 
anyone,  whether  in  actual  possession  or  not, 
claiming  title  to  real  estate,  nuiy  bring  an 
action  against  any  adverse  claimant  for  the 
purpose  of  quieting  his  title,  enlarge,  but 
do  not  change  the  character  of,  the  equit- 
able rights  of  persons  claiming  title  to  redl 
property;  and  a  Federal  court  fitting  in 
such  a  state,  as  a  court  of  equity,  has  juris- 
diction to  give  the  relief  accorded  by  the 
staitute.        • 

Holland  v.  Challen,  110  U.  S.  15,  28  L.  ed. 
52,  3  Sup.  Ct.  Rep.  495;  Reynolds  v.  First 
Kat.  Bank,  112  U.  S.  405,  28  L.  ed.  733,  5 
Sup.  Ct  Rep.  213;  Bardon  v.  Land  d  River 
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Improv.  Co.  157  U.  S.  327,  39  L.  ed.  719,  15 
Sup.  Ct.  Rep.  650;  Clark  v.  Smith,  13  Pet 
195.  10  L.  ed.  123. 

The  commission  of  a  trespass  on  real  es* 
tate,  and  of  acts  of  waste  upon  it,  do  not 
constitute  a  possession  which  in  itself  would 
drive  the  owner  to  an  action  of  ejectment,, 
and  prevent  him  from  filing  a  bill  quia^ 
timet. 

Simmons  Creek  Coal  Co.  v.  Doran,  142  U» 
S.  417,  35  L.  ed.  1063,  12  Sup.  Ct  Rep.  239. 

Mr.  Jolm  J.  MoHAtton  argued  the 
cause,  and,  with  Mr.  John  W.  Cotter,  filed 
a  brief  for  appellees: 

Actions  brought  on  the  equity  side  of  the 
United  States  circuit  court  for  the  purpose 
of  quieting  title  cannot  be  maintained  unlesa 
the  complainant  is,  at  the  time  the  actioa 
is  brouglit,  in  the  possession  of  the  prem- 
ises. 

Cosmos  Exploration  Co.  v.  Cray  Eagle 
Oil  Co.  50  C.  C.  A.  79,  112  Fed.  4;  United 
States  Min.  Co  v.  Lawson,  115  Fed.  1005; 
California  Oil  d  Oas  Co.  v.  Miller,  96  Fed. 
12. 

So  far  as  the  complaint  is  concerned,  in 
its  statement  of  a  cause  of  action  it  appears 
that  any  questions  which  might  arise 
would  be  simply  questions  of  fact;  and 
this  is  true,  even  if  the  allegations  con- 
tained in  the  complaint  for  the  purpose  of  at- 
tempting to  give  the  court  jurisdiction  were 
proper  to  be  considered. 

California  Oil  d  Gas  Co.  v.  Miller,  96  Fed. 
12;  Dewey  Min.  Co.  v.  Miller,  96  Fed.  1. 

The  controversy  must  be  a  real  and  sub- 
stantial one;  a  mere  claim  in  words  is  not 
enough. 

Lampasas  v.  Bell,  180  U.  S.  276,  46  L.  ed. 
527,  21  Sup.  Ct.  Rep.  368;  Florida  C.  d  P. 
R.  Co.  V.  Boll,  176  U.  S.  321,  44  L.  ed.  486,. 
20  Sup.  Ct.  Rep.  399 ;  McCain  v.  Des  Moines,. 
174  U.  S.  168,  43  L.  ed.  936,  19  Sup.  Ot.  Rep. 
644. 

In  a  suit  to  quiet  title  to  a  mining  claim, 
the  fact  that  the  defendant  claims  under  ik 
location  does  not  raise  a  Federal  question. 

De  Lo/inar's  Nevada  Gold  Min.  Co.  v.  Nes- 
hitt,  177  U.  S.  623,  44  L.  ed.  872,  20  Sup. 
Ct.  Rep.  715. 

Trespass  on  a  mining  claim  does  not  pre- 
sent or  involve  a  Federal  question. 

Peahody  Gold  Min.  Co.  v.  Gold  Hill  Min.. 
Co.  97  Fed.  657 ;  Argonaut  Min.  Co.  v.  Ken- 
nedy Min.  d  Mill.  Co.  84  Fed.  2. 

The  complaint  in  its  statement  of  a  cause 
of  action  mus^  present  a  Federal  question. 

Tennessee  v.  Union  d  P.  Bank,  162  U.  S. 
454,  38  L.  ed.  511,  14  Sup.  Ct  Rep.  654; 
Postal  Teleg.  Cable  Co.  v.  United  States,, 
155  U.  S.  482,  sub  nom.  Postal  Teleg.  Cable 
Co.  V.  Alabama,  39  L.  ed.  231,  16  Sup.  Ct 
Rep.  192 ;  Oregon  Short  Line  d  U.  N.  R.  Co. 
V.  Skottowc,  162  U,  S.  495,  40  L.  ed.  1060, 
16  Sup.  Ct  Rep.  869;  Galveston,  H.  d  S.  A. 
R.  Co.  V.  Texas,  170  U.  S.  226,  42  L.  ed. 
1017,  18  Sup.  Ot.  Rep.  603 ;  Florida  C.  d  P. 
R.  Co.  V.  Bell,  176  U.  S.  321,  44  L.  ed.  486, 
20  Sup.  Ot  Rep.  399. 

A  Federal  question  is  not  involved  so  as 
to  give  the  circuit  court  jurisdiction,  be- 
cause in  the  course  of  the  litigation  it  mar 
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become  neceseaiy  to  construe  the  Conatltu- 
tion  or  some  law  of  the  United  States. 

Wise  V.  Niofon,  78  Fed.  203;  Utile  York 
Oold  Washing  d  Water  Co.  v.  Keyea,  96  U. 
8.  199,  24  L.  ed.  656. 

It  must  appear  from  plaintiff's  statement 
of  bis  cause  of  action. 

Montana  Ore-Purchasing  Co,  ▼.  Boston  d 
if.  Consol.  Copper  d  8,  Min,  Co.  35  C.  G.  A. 
1,  93  Fed.  274;  Florida  C.  d  P.  R.  Co.  v. 
Bell,  176  U.  S.  321,  44  L.  ed.  486,  20  Sup. 
Ct  Rep.  399. 

Abstract  questions  of  law  are  not  to  be 
considered  uiiless  it  appears,  from  the  state- 
ment of  facts  constituting  the  cause  of 
action,  that  they  are  material  and  necessary 
to  a  decision  of  the  case. 

yew  York,  L.  E.  d  W.  R.  Co.  ▼.  Madison, 
123  U.  S.  624,  31  L.  ed.  258,  8  Sup.  Ct.  Rep. 
246. 

A  claim  to  land  under  a  patent  from  the 
United  States  does  not  present  a  Federal 
question. 

Florida  C.  d  P.  R.  Co.  v.  Bell,  176  U.  S. 
321,  44  L.  ed.  486,  20  Sup.  Ct.  Rep.  399. 

A  suit  brought  in  support  of  an  adverse 
claim  to  a  mine  is  not  a  suit  involving  the 
construction  of  the  Constitution  or  any  law 
of  the  United  States. 

Bushnell  v.  Crooke  Min.  d  Smelting  Co. 
148  U.  S.  682,  37  L.  ed.  610,  13  Sup.  Ct. 
Rep.  771;  Shoshone  Min.  Co.  v.  Rutter,  177 
U.  S.  505,  44  L.  ed.  864,  20  Sup.  Ot.  Rep. 
726;  tilackbnm  v.  Portland  Oold  Min.  Co. 
175  U.  S.  571,  44  L.  ed.  276,  20  Sup.  Ct. 
Rep.  222. 

Plaintiff  cannot  anticipate  the  defense  of 
the  defendant,  and,  by  statements  contained 
in  his  pleadings  for  that  purpose,  present  a 
Federal  question. 

Montana  Ore- Purchasing  Co.  v.  Boston  d 
M.  Conml.  Copper  d  8.  Min.  Co.  35  G.  C.  A. 
1,  93  Fed.  274;  Excelsior  Wooden  Pipe  Co. 
y.  Pacific  Bridge  Co.  185  U.  S.  282,  46  L.  ed. 
910,  22  Sup.  Ct  Rep.  681 ;  Florida  C.  d  P. 
R.  Co.  V.  Bell,  170  U.  S.  321,  44  L.  ed.  486, 
20  Sup.  Ct.  Rop.  399.  See  also  Third  Street 
d  Suburban  R.  Co.  v.  Lewis,  173  U.  S.  457, 
43  L.  ed.  706,  19  Sup.  Ct.  Rep.  451;  Colo- 
rado Cent.  Consol.  Min.  Co.  v.  Turck,  150  U. 
S.  138,  37  L.  ed.  1030,  14  Sup.  Ot.  Rep.  35; 
Eagan  v.  Hart,  105  U.  S.  188,  41  L.  ed.  680, 
17  Sup.  Ct.  Rep.  300. 

Where  jurisdiction  Ib  shown  by  the  com- 
plaint it  may  be  taken  away  by  the  answer. 

Robinson  v.  Anderson,  121  U.  S.  522,  30 
L.  ed.  1021,  7  Sup.  Ct  Rep.  1011;  Florida 
C.  d  P.  R.  Co.  V.  Bell,  176  U.  S.  321,  44  L. 
ed.  486,  20  Sup.  Ct  Rep.  399;  Excelsior 
Wooden  Pipe  Co.  v.  Pacific  Bridge  Co.  185 
U.  S.  282,  46  L.  ed.  910, 22  Sup.  Ct.  Rep.  681 ; 
Montana  Ore-Purchasing  Co.  v.  Boston  d  M. 
Consol.  Copper  d  8.  Min.  Co.  35  C.  C.  A.  1, 
93  Fed.  274;  Third  Street  d  Suburban  R. 
Co.  v.  Lewis,  173  U.  S.  457,  43  L.  ed.  766,  19 
Sup.  Ot  Rep  451;  Colorado  Cent.  Consol. 
Min,  Co.  v.  Turck,  150  U.  S.  138,  37  L.  ed. 
1030,  14  Sup.  Ct.  Rep.  35. 

Where  the  complaint  does  not  show  that  a 
Federal  question  is  involved  and  necessary 
to  a  decision  of  the  case,  it  is  equally  well 
•ettled  that  a  defense  which  may  be  inter- 
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posed  by  pleading  or  evidence  under  a  lair 
of  the  United  States  will  not  confer  juris- 
diction. 

Peabody  Gold  Min.  Co.  v.  Oold  Hill  Min, 
Co.  49  C.  C.  A.  637,  111  Fed.  817;  Pratt  v. 
Paris  Oaslight  d  Coke  Co.  168  U.  S.  255,  42 
L.  ed.  458,  18  Sup.  Ct.  Rep.  02. 

Mr.  Justice  PecXham,  after  iiu  king  th* 
fore^ing  statement  of  facts,  delivered  th* 
opinion  of  the  court: 

It  is  quite  plain  that  the  various  aver- 
ments contained  in  the  complainant's  bill 
for  the  purpose  of  showing  jurisdiction  iik 
the  circuit  court  are  wholly  unnecessary  in 
order  to  make  out  complainant's  cause  ol 
action  for  the  convevsion  of  ore  by  the  de- 
fendants on  premises  belonging  to  complain- 
unt  To  ■  malce  out  a  prima  facie  ca:^  on 
the  part  of  complainant,  so  far  as  its  right 
to  the  ore  in  question  is  concerned,  all  that 
was  necessary  was  to  show  the  patent  and 
the  complainant's  possession  under  it,  and 
from  such  patent  and  possession  the  pre- 
sumption would  be  that  the  complainant 
was  the  owner  of  all  ores  found  within  the- 
boundaries  contained  in  the  patent  extended 
downward  into  the  earth,  and  the  burden 
would  then  rest  upon  the  defendants  to- 
show  that,  notwithstanding  such  presump- 
tion, they  had  the  right  to  enter  upon  and 
take  the  ore  from  the  ground  within  the  lim- 
it described  in  the  patent  under  which  the- 
complainant  derives  title.  It  could  thea 
prove  facts  to  sustain  its  averments  in  re- 
gard to  ascertaining  the  quantity  and  value- 
of  the  ores  which  the  defendants  were  ex- 
tracting or  nii^ht  extract  from  the  com- 
plainant's premises,  and  that  it  would  be  al- 
together uncertain  and  indetinite  as  to  what 
amount  of  ores  or  the  value  thereof  the  de- 
fendants might  extract  in  the  future,  and 
that  the  complainant  would  be  compelled  to 
rely  upon  the  good  faith  and  showing  of  the 
defendants  as  to  the  amount  and  value  of 
the  ores  which  they  had  theretofore  extract- 
ed and  mi^rht  thereafter  extract  from  the 
premises.  Indeed,  the  complainant  asserted 
in  the  bill,  an  extract  from  which  is  con- 
tained in  the  foregoing  statement,  that 
prima  facie  it  is  the  owner  of  all  ores  found 
within  its  boundaries  extended  downwards 
into  the  earth,  until  the  contrary  has  been 
shown.  It  would  be  wholly  unnecessary 
and  improper,  in  order  to  prove  complain- 
ant's cause  of  *action,  to  go  into  any  matters  [630) 
of  defense  which  the  defendants  might  pos- 
sibly set  up,  and  then  attempt  to  reply  to 
such  defense,  and  thus,  if  possible,  to  show 
that  a  Federal  question  might  or  probably 
would  arise  in  the  course  of  the  trial  of  the 
case.  To  alle|;e  such  defense  and  then  make 
an  answer  to  it  before  the  defendant  has  the 
opportunity  to  itself  plead  or  prove  its  own 
deiense  is  inconsistent  with  any  known  rule 
of  pleading  so  far  as  we  are  aware,  and  ia 
improper. 

The  rule  is  a  reasonable  and  just  one  that 
the  complainant  in  the  first  instance  sh>ill 
be  confined  to  a  statement  of  its  cause  of 
action,  leaving  to  the  defendant  to  set  up 
in  his  answer  what  his  defense  is,  and,  if 
anything  more  than  a  denial  of  complain- 
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ant's  cause  of  action,  imposing  upon  the  de- 
fendant the  burden  of  proving  such  defense. 

Conforming  itself  to  that  rule,  the  com- 
plainant would  not,  in  the  assertion  or 
proof  of  its  cause  of  action,  bring  up  a  sin- 
gle Federal  question.  The  presentation  of 
its  cause  of  action  would  not  show  that  it 
was  one  arising  under  the  Constitution  or 
laws  of  the  United  States. 

The  only  way  in  which  it  might  be 
claimed  that  a  Federal  question  was  pre- 
oented.  would  be  in  the  complainant's  state- 
ment of  what  the  defense  of  defendants 
would  be,  and  complainant's  answer  to  such 
defense.  Under  tnese  circumstances  the 
case  is  brought  within  the  rule  laid  down 
in  Tenneaaee  v.  Union  d  Plantera*  Bank,  162 
U.  S.  454,  38  L.  ed.  511,  14  Sup.  Ct.  Rep. 
654.  That  case  has  been  cited  and  ap- 
proved many  times  since,  among  the  latest 
bein^  Arkansas  v.  Kansas  d  T,  Coal  Co.  183 
U.  S.  185,  46  L.  ed.  144,  22  Sup.  Ct.  Rep. 
47,  where  it  was  stated  by  Mr.  Chief  Jus- 
tice Fuller,  speaking  for  tjie  court,  at  p. 
188,  L.  ed.  p.  146,  Sup.  Ct.  Rep.  p.  48,  as 
follows: 

"Hence  it  has  been  settled  that  a  case 
cannot  be  removed  from  a  state  court  into 
the  circuit  court  of  the  United  States  on 
the  sole  ground  that  it  is  one  arising  under 
the  Constitution,  laws,  or  treaties  of  the 
United  States,  unless  that  appears  by  plain- 
tiff's statement  of  his  own  claim;  and  if  it 
does  not  so  appear,  the  want  of  it  cannot 
be  supplied  by  any  statement  of  the  peti- 
tion for  removal  or  in  the  subsequent  plead- 
ings. And,  moreover,  that  jurisdiction  is 
not  conferred  by  allegations  that  defendant 
intends  to  assert  a  defense  based  on  the 
|.»4A0]  Constitution  *or  a  law  or  treaty  of  the 
United  States,  or  under  statutes  of  the 
United  States  or  of  a  state,  in  conflict  with 
the  Constitution."  See  also  Blackburn  v. 
Portland  Gold  Min.  Co,  175  U.  S.  671.  44  L. 
ed.  276,  20  Sup.  Ct.  Rep.  222;  Shoshone 
Min,  Co,  v.  Butter,  177  U.  S.  505.  44  L.  od. 
864,  20  Sup.  Ct.  Rep.  726. 

The  test  of  the  right  of  removal  is  that 
the  case  must  be  one  over  which  the  circuit 
court  might  have  exercised  original  juris- 
diction under  §  1  of  the  act  of  March  3, 
1887,  as  corrected  by  the  act  of  August  13, 
1888  (24  Stat,  at  L.  652,  chap.  373,  U.  S. 
Comp.  Stat.  1901,  p.  514;  25  Stat,  at  L. 
433,  chap.  866).  The  cases  hold  that  to 
give  the  circuit  court  original  jurisdiction 
the  Federal  question  must  appear  necessa- 
rily in  the  statement  of  the  plaintifTs  cause 
of  action,  and  not  as  mere  allegations  of  the 
defense  which  the  defendants  intend  to  set 
up,  or  which  they  rely  upon.  Third  Street 
d  Suburban  R.  Co.  v.  Leuns,  173  U.  S.  457, 
43  L.  ed.  766.  19  Sup.  Ct.  Rep.  541. 

It  is  urged,  however,  on  the  part  of  the 
complainant,  that  its  averments  in  regard 
to  the  jurisdiction  of  the  court  are  neces- 
sary to  be  set  forth  as  a  part  of  its  cause 
of  action,  and  that  they  show  that  the  ap- 
pellees are  ciuestioning  complainant's  title 
and  interfering  with  its  enjoyment  of  its 
property  right  by  asserting  ownership  to  a 
portion  of  such  claim  of  complainant  based 
upon  two  government  patents  issued  for  the 
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Rams  and  Johnstown  claims  respectively, 
and  although  such  assertion  of  ownership 
of  the  appellees  is,  as  complainant  avers, 
without  legal  foundation.  Yet,  for  reasons 
stated  in  the.  bill,  the  consiaeration  of  which 
necessitates  an  examination  of  Federal 
questions,  the  case  is  in  effect  one  to  quiet 
complainant's  title  or  to  prevent  an  inter- 
ference with  its  rights  and  property,  and 
complainant  avers  that  the  allegations  of 
jurisdiction  relate  to  its  cause  of  action; 
that  they  state  the  controversy  existing  be- 
tween the  parties  as  to  its  subject-matter, 
not  as  anticipatory  of  the  defcns<>,  but  ti% 
establishing  tne  complainant's  right  to  have 
its  title  quieted. 

But  it  is  plain  that  the  suit  is  not  in 
truth  a  suit  to  quiet  title.  There  is  a 
cause  of  action  alleged  that  is  not  founded 
upon  any  such  theory,  to  prove  which  it  is 
not  necessary  or  proper  to  go  into  the  de- 
fendants' title  or  to  anticipate  its  defense 
to  the  cause  of  action  alleged  by  the  com- 
plainant. What  is  thereauer  said  is  for 
the  purpose  of  showing  jurisdiction  in  the 
Federal  *oourt,  not  over  an  equitable  caudc[641) 
of  action  in  the  nature  of  a  bill  to  quiet 
title,  but  over  a  cause  of  action  arising  out 
of  the  laws  of  the  United  States;  and  the 
various  mining  laws  of  the  United  States 
are  cited  to  show  the  truth  of  the  assertion. 
It  is  also  clear  that  jurisdiction  in  a  Fed- 
eral court  cannot  be  predicated  in  this  case 
upon  an  assertion  that  it  is  brought  to  pre- 
vent a  multiplicity  of  suits.  Even  then  the 
complainant's  proof  in  the  first  instance 
would  remain  the  same  as  already  stated. 
The  frequent  trespasses,  as  allegea,  of  the 
defendants,  by  reason  of  which  an  equitable 
remedy  by  injunction  is  sought,  might  ex- 
ist, and  still  it  would  not  necessarily  appear 
from  the  complainant's  proof  that  the  de- 
fendant's justification  arose  by  reason  of  an 
alleged  right  under  the  Constitution  or  laws 
of  the  United  States.  That  might  appear 
in  the  defense,  but  would  constitute  no 
cause  of  action  by  complainant. 

If,  however,  the  bill  is  to  be  looked  upon 
as  one  in  the  nature  of  a  bill  of  peace  or 
to  quiet  title,  it  is  fatally  defective  in  that 
aspect.  There  are  two  distinct  kinds  or 
classes  of  bills  of  peace,  or  bills  to  quiet 
title,  the  one  brought  for  the  purpose  of  es- 
tablishing a  general  right  between  a  single 
party  and  numerous  persons  claiming  dis- 
tinct and  individual  interests ;  the  other  for 
the  purpose  of  quieting  complainant's  title 
to  land  against  a  single  adverse  claimant 
In  the  second  class  the  suit  can  be  main- 
tained by  a  parl^  in  possession  against  a 
single  defendant  ineffectually  seeking  to  es- 
tablish a  legal  title  by  repeated  actions  of 
ejectment,  and  in  such  case  it  is  necessary 
to  aver  that  the  title  of  complainant  has 
been  established  by  at  least  one  successful 
trial  at  law  before  equity  will  entertain  ju- 
risdiction. 3  Pom.  Eq.  Jur.  2d  ed.  %  1394, 
note  3,  and  1  Pom.  Eq.  Jur.  S  246. 

This  bill  evidently  would  come  under  the 
second  of  these  classes,  and  it  is  defective 
in  not  containing  an  averment  that  the  com- 
plainant's title  nas  been  at  least  once  suc- 
cessfully tried  at  law.    On  the  contrary,  it 
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appears  from  the  bill  itself  that  kn  action 
at  law  has  been  commenced  involving  the 
same  questions,  but  has  not  been  tried. 

It  is  also  objected  that,  as  a  bill  of  peace 
or  to  quiet  title,  it  is  defective,  because 
there  is  no  aileffation  that  the  complainant 
was  in  possession,  which  is  necessary  in 
[642] such  a  bill.  If  not  in  'possession,  an  action 
of  ejectment  would  lie.  The  contention 
that  under  the  Code  of  Montana  a  person 
not  in  possession  may  maintain  an  action 
to  quiet  title  cannot  prevail  in  a  Federal 
court.  Whitehead  v.  Bhattuck,  138  U.  8. 
146,  34  L.  ed.  873,  11  Sup.  Ct.  Rep.  276. 

The  complainant  fails,  on  both  these 
grounds,  to  show  that  its  bill  is  sufficient  as 
one  to  quiet  its  title,  and  it  therefore  fails 
to  show  that  the  case  is  not  covered  by  the 
Union  d  Ptantere*  Bank,  and  other  cases, 
above  cited.  If  the  bill  do  not  contain  facts 
sufficient  to  constitute  it  a  bill  to  quiet 
title,  all  the  averments  as  to  defendants' 
claims  as  defenses,  and  complainant's  an- 
swers thereto,  are  only  material  for  the 
Surpose  of  showing  that  the  defense  may 
isclose  facts  which  will  show  a  case  arising 
out  of  the  mining  laws  of  the  United  States. 
But  this  would  not  constitute  complainant's 
cause  of  action. 

But  assuming  for  this  purpose  (what  is 
otherwise  denied)  that  the  bill  is  sufficient 
to  confer  jurisdiction,  it  is  so  only  because 
of  its  averments  as  to  the  defense  to  be 
made  b^  the  defendants  to  the  complain- 
ants cause  of  action.  When  we  come  lo  ex- 
amine  their  answer  we  find  that  defendants 
disclaim  any  right  under  the  patent  for  the 
Rarus  lode  claim,  and  confine  their  alleged 
rights  to  such  as  exist  by  yirtue  of  their 
ownership  of  the  Johnstown  lode  claim  only. 
Defendants'  claim  of  risht  to  follow  tne 
veins  which  they  aver  have  their  top  or 
apices  in  the  Johnstown  patent  is  denied  by 
complainant.  It  sets  up  in  the  bill  that  it 
denies  and  disputes  the  fact  that  the  veins 
upon  which  defendants  have  mined  in  the 
claim  of  complainant,  even  if  such  veins 
had  their  apices  in  defendants'  ground 
(which  complainant  does  not  admit),  are 
yet  such  veins  as  can  be  followed  on  their 
dip  beyond  the  lines  of  defendants'  posses- 
sions into  the  ground  of  complainant,  and 
complainant  alleges  that  the  veins  are  brok- 
en and  intersected  by  faults  in  such  a  man- 
ner that  the  same  cannot  be  traced  or  fol- 
lowed from  the  eround  of  defendants  into 
that  of  the  complainant,  and  therefore  de- 
fendants have  no  right  to  enter  upon  the 
ground  of  complainant  for  the  purpose  of 
extracting  ores  therefrom  by  reason  of  their 
ownership  of  the  apices  of  any  veins  within 
their  ground.  There  is  the  further  fact  al- 
leged that  the  veins,  if  any,  which  have 
[648] their  .'apices  in  defendants'  claim,  do  not 
pass  in  their  strike  through  the  end  lines  of 
defendants'  claim.  This  alleged  inability 
to  follow  the  Yeins,  assuming  that  they 
apex  in  the  defendants'  Johnstown  patent, 
and  the  allegation  as  to  the  veins  not  pass- 
ing through  end  lines,  are  mere  questions 
of  fact,  depending  upon  the  proof  as  to  the 
truth  of  those  averments.  This  does  not  | 
constitute  a  question  arising  out  of  the 
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Constitution  or  laws  of  the  United  States^ 
The  answer,  by  its  denials  and  disclaiinera 
as  to  what  it  sets  up  by  wa^  of  defense,. 
takes  away  a  defense  which  might  show  the 
case  as  arising  *under  such  Constitution  or 
laws. 

Complainant  contends,  however,  that  if  a 
case  of  jurisdiction  is  made  out  by  the  bill,, 
the  court  is  not  ousted  thereof  by  whatever 
is  set  up  in  the  answer.  In  this  case  tha 
contention  cannot  be  maintained.  The  only 
foundation  for  the  alleged  jurisdiction  con- 
sists of  the  averments  of  complainant  rela- 
tive to  the  contention  of  the  defendants  as 
to  their  defense.  Now,  if  it  appear  from 
the  answer  of  defendants  that  no  such 
claim  as  is  necessary  to  give  the  court  ju- 
risdiction is  in  fact  made,  but,  on  the  con- 
trary, is  disclaimed  and  denied,  then  the 
basis  of  jurisdiction  fails,  and  the  court 
cannot  proceed.  This  is  so  held  in  Robin- 
eon  ▼.  Anderson,  121  U.  S.  622,  624,  30  L, 
ed.  1021,  1022,  7  Sup.  Ct.  Rep.  1012.  In 
that  case  Mr.  Chief  Justice  Waite,  speaking 
for  this  court  and  delivering  its  opinion, 
said: 

''Even  if  the  complaint,  standing  by  it- 
self, made  out  a  cause  of  jurisdiction,, 
which  we  do  not  decide,  it  was  taken  awa^ 
as  soon  as  the  answers  were  in,  because  if 
there  was  jurisdiction  at  all  it  was  by  rea- 
son of  the  averments  in  the  complaint  as  to 
what  the  defenses  against  the  title  of  the 
plaintilTs  would  be,  and  these  were  of  no- 
avail  as  soon  as  the  answers  were  filed  and 
it  was  made  to  appear  that  no  such  de- 
fenses were  relied  on."  See  also  Crystat 
Spi-ings  Land  d  Water  Co,  ▼.  Los  Angelee,. 
82  Fed.  114,  Affirmed  in  177  U.  S.  100,  44 
L.  ed.  720,  20  Sup.  Ct.  Rep.  673. 

Jurisdiction  in  this  class  of  cases  must 
be  based  upon  the  fact  that  the  case  is  one 
arising  unaer  the  Constitution  or  laws  of 
the  United  States.  If  it  appear  to  be  such 
in  the  plaintiff's  pleading  simply  because  of 
the  allegations  as  to  what  the  defenses  are 
on  the  part  of  the  defendant,  if  when  the 
answer  *come  in  it  is  seen  that  no  such  de[644] 
fense  in  fact  is  set  up  or  insisted  upon,  it 
is  then  seen  that  no  such  case  exists  as  stat- 
ed in  the  complaint,  and  no  jurisdiction 
therefor  exists  to  try  questions  which  are 
not  of  a  kind  coming  within  the  statute, 
and  the  court  should  then  dismiss  for  want 
of  Jurisdiction. 

The  complainant  also  objected  that  the 
defendants  did  not  properly  or  effectively 
disclaim  or  deny  the  allegations  of  the  com- 
plainant's bill. 

In  relation  to  the  evasive  character  of 
the  answer,  it  was  stated  by  Circuit  Judge 
Gilbert  in  36  C.  C.  A.  1,  93  Fed.  274,  in  re- 
gard to  this  case,  as  follows: 

"It  is  objected  that  the  denials  of  the  an- 
swer do  not  fully  and  explicitly  traverse 
the  new  averments  of  the  amended  bill,  but 
that  they  are  denials  onlv  that  the  defend- 
ant relies  in  'this  action'^  upon  the  alleged 
rights  and  claims,  and  that  the  defendant 
disclaims  only  for  the  purpose  of  this  pree- 
ent  suit,  without  waiving  its  right  to  assert 
such  claims  in  some  other  suit  or  proceed- 
ing hereafter.    No  exception,  however,  was 
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*taken  to  the  answer  for  insufficiency.  It 
was  accepted  as  responding  to  the  allega- 
tions of  the  amended  bill.  We  think  it  was 
properly  so  accepted.  If,  in  view  of  some 
possible  other  action  affecting  other  inter- 
ests, the  defendant  has  attempted  to  reserve 
the  privilege  to  assert  other  rights  under 
the  Karus  patent,  it  is  immaterial  to  the 
present  controversy.  It  is  only  to  the 
rights  asserted  by  the  complainant  in  this 
suit  that  the  defendant  must  make  answer. 
It  is  required  to  make  its  defense  to  the  al- 
legations of  the  bill,  and  to  show  cause  why 
the  relief  prayed  for  should  not  be  decreed. 
It  has  answered  as  to  its  rights  to  extract 
the  ores  in  question.  It  says  that  it  claims 
nothing  by  virtue  of  the  Rams  patent,  but 
that  it  relics  solely  upon  the  fact  that  the 
ores  it  has  taken  belong  to  a  vein  which  has 
its  apex  in  the  Johnstown  lode  claim,  and 
in  its  strike  passes  through  the  end  lines  of 
•said  claim,  and  in  its  downward  course  ex- 
tends beneath  the  surface  of  the  complain- 
ant's claim.  Upon  such  a  bill  and  such  an 
answer  all  questions  concemirg  the  right 
of  the  defendant  to  mine  the  ores  in  contro- 
versy are  determinable,  and  the  decree,  if 
against  the  defendant,  would  be  as  effective 
j(646]to  bar  it  from  hereafter  asserting  *right8 
under  the  Rarus  patent  as  would  be  a  decree 
upon  any  other  form  of  answer." 

We  concur  in  the  views  thus  expressed, 

and  the  result  of  the  whole  case  is  that  the 

'  complainant  failed  to  show  any  jurisdiction 

in  the  Circuit  Court  to  try  this  case,  and 

the  order  of  the  Oircuit  Court  diatnissing 

'Complainant'a  hill  and  giving  judgment  for 

■Mhe  defendant  ig  therefore  affirmed. 


UOSTON  k  MONTANA  CONSOLIDATED 
COPPER  &  SILVER  MINING  COM- 
PANY. Plff.  in  Err., 

V. 

MONTANA     ORE     PURCHASING    COM- 
PANY et  al. 

(See  S.  C.  Reporter's  ed.  646.) 

Courts — jurisdiction  of  circuit  court — Fed- 
eral question — not  set  up  by  allegations 
anticipating  defense, 

"Shis  case  Is  governed  by  the  decision  In  Bos- 
ton  d  Montana  Consolidated  Copper  d  Silver 
2£ining  Company  v.  if  on  tona  Ore  Purchasing 
Oompany,  ante,  626. 


[No.  102.] 

JArgued  December  S,  1902.    Decided  Febru- 
ary 2S,  1909. 

IK  CRl^OR  to  the  Circuit  Court  of  the 
Cntcd  States  for  the  District  of  Mon- 
ttasa  to  review  a  judgment  which  dismissed 
4«r  want  of  jurisdiction  a  complaint  in  an 
action  to  recover  damages  sustained  by  the 
wrongful  taking  of  ore  from  •  mining 
claim.  Affirmed. 
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Mr,  Itonls  Marshall  argued  the  cauto^ 
and,  with  Mr.  John  F.  Forbis,  filed  a  brief 
for  plaintiff  in  error. 

Mr.  John  J.  MoHatton  argued  the 
cause,  and,  w^ith  Mr.  John  W.  Cotter,  filed  a 
brief  for  defendants  in  error. 

For  contentions  of  counsel  see  their  briefs 
as  reported  in  Boston  do  M.  Consol.  Copper 
d  8.  Min.  Co.  v.  Montana  Ore  Purchasing 
Co.  ante,  626. 

Mr.  Justice  Peekham  delivered  the 
opinion  of  the  court: 

This  case  arises  upon  demurrer  to  the 
complainant's  complaint.  The  demurrer 
was  sustained  and  the  complaint  dismissed, 
and  judgment  given  for  the  defendants,  and 
thereupon  the  circuit  judge  certified  the 
question  of  jurisdiction  to  uiis  court. 

The  action  was  brought  to  recover  $500,- 
000  damages  sustained  by  the  plaintiff  in  er- 
ror by  reason  of  the  wrongful  taking  of  ore 
of  that  value  from  the  mining  claim  of  the 
plaintiff  in  error.  Substantially  the  same 
averments  are  made  in  the  complaint  as  in 
the  case  which  immediately  precedes  and 
the  questions  involved  are  the  same,  except- 
ing that  the  former  is  a  suit  in  equity  and 
this  is  an  action  at  law. 

For  the  reasons  stated  in  the  opinion  in 
No.  103  [Boston  d  if.  Consol.  Copper  d  Sil- 
ver Min.  Co.  V.  Montana  Ore  Purchasing  Co. 
188  U.  S.  632,  ante,  626,  23  Sup.  Ct.  Rep. 
434],  the  judgment  in  this  case  %s  affirmed. 


BOSTON  &  MONTANA  CONSOLIDATED 
COPPER  k  SILVER  MINING^  COM- 
PANY,  Appt., 

V. 

CHILE  GOLD  MINING  COMPANY  et  aL 

(See  S.  C.  Reporter's  ed.  645-646.) 

Courts — jurisdiction  of  circuit  court — Fed-' 
oral  question — not  set  up  by  allegations 
anticipating  defense. 

This  case  Is  governed  by  the  decision  In  Boston 
d  Montana  Consolidated  Copper  d  Silver 
Mining  Company  v.  Montana  Ore  Purchasing 
Company,  ante,  626. 

[No.  104.] 

Argued  December  S,  1902.    Decided  Febrnh 

ary  2S,  1909. 

APPEAL  from  the  Circuit  Court  of  tha 
United  States  for  the  District  of  Mon- 
tana to  review  a  judgment  dismissing  for 
want  of  jurisdiction  a  complaint  in  a  suit 
to  prevent  interference  with  complainant's 
right  of  property  in  a  mining  claim.  Af' 
firmed. 

Mr.  Iionls  Marshall  argued  the  cause, 
and,  with  Mr.  John  F.  Forbis,  filed  a  brief 
for  appellant 

Mr.  John  J.  MeHatton  aigued  the  cause 
and,  with  Mr.  John  W.  Cotter,  filed  a  brief 
for  appellees. 

For  contenitionB  of  ooiinael  see  their  briefs 

188  V.  S. 


1902. 


WiNSLOw  v.  Baltihobe  t  Ohio  R.  Co. 
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If  reported  iiw  Boston  d  M.  Conaol.  Copper 
4  8,  j/ifi.  Co,  ▼.  Montana  Ore  Purchasing  Co. 
OfUe,  826. 

[646]  *Mr.  Jufltioe  PeoU&am  ddivered  the 
opinion  of  the  court: 

This  eaae  involves  the  same  questions  as 
that  of  the  Boston  d  M.  Consol.  Copper  d 
6ilver  Min,  Co,  v.  Montana  Ore  Purchasing 
Co,  (No.  103  [188  U.  8.  632,  ante,  626,  23 
Sup.  Ct.  Hep.  434] ) ,  the  only  point  of  differ- 
ence between  the  two  being  that  the  Chile 
Odd  Mining  Company  and  the  other  defend- 
ants herein  are  sued  as  lessees  of  the  Montana 
Ore  Purchasing  Company,  they  having,  as 
taeh  lessees,  attempted  to  interfere  with  the 
complainant's  ri^ht  of  property.  The  com- 
pkint  was  dismissed  for  want  of  jurisdic- 
tion. 

For  the  reasons  stated  in  the  opinion  in 
Ho.  103,  this  decree  is  also  affirmed. 


FRANCIS  WINSLOW  et  al,  Appts,, 

V. 

BALTIMORE  k  OHIO  RAILROAD  COM- 

PANY. 

(See  S.  C.  Reporter's  ed.  646-661.) 

Covenant — to  renew — satisfied  by  one  re* 
newal — trusts — power  of  one  trustee  to 
execute  lease — ratification — spedfio  per- 
formance — part  performance — statute  of 
frauds— injunction  against  dispossession 
to  permit  condemnation. 

t  A  covenant  in  a  lease  to  renew  at  Its  expira- 
tion witb  tbe  same  covenants  and  privileges 
as  contained  In  tbe  original  lease  Is  satisfied 
by  one  renewal  without  tbe  Insertion  of  an- 
otbtir  covenant  to  renew. 

1  A  Talid  lease  of  real  property  containing  a 
covenant  to  renew  cannot  be  made  by  one  of 
tbe  trustees  In  whom  the  title  to  tbe  property 
Is  vested,  as  snch  an  act  Is  of  a  nature  to 
require  tbe  deliberate  discretion  and  Judg- 
ment of  all  tbe  trustees. 

S.  Recognition  by  all  tbe  trustees  of  a  lease  for 
flTe  years  of  a  portion  of  tbe  realty  included 
in  tbe  trust  estate,  executed  by  one  of  tbeir 
number,  even  assuming  that  It  could  cure  tbe 
faifalidlty  of  such  lease  under  tbe  statute  of 
frauds,  must  have  been  founded  upon  full 
knowledge  of  all  tbe  facts,  In  order  to  have 
that  effect. 
4.  The  continued  possession  of  land  by  a  lessee 
,  after  tbe  expiration  of  a  five  years*  lease 
which  contained  a  covenant  to  renew  for  a 
like  period,  and  tbe  payment  and  acceptance 
of  rent  therefor  during  tbe  period  covered  by 
the  renewal  clause,  are  not  such  part  per- 
formance as  calls  for  the  specific  performance 
of  a  covenant  to  renew  contained  In  a  lease 
which  purports  to  have  been  executed  in  com- 
pllanoe  with  the  renewal  covenant  In  tbe 
prior  lease,  but  which  Is  InvaJId  under  the 


NoTi. — As  to  when  trustees  cannot  act  sepa- 
rstehhstti  note  to  Wilbur  v.  Almy,  18  L.  ed. 
U.  8.  M4. 

As  to  when  a  court  of  equity  will  interfere 
to  remove  improper  fmpediments  and  defects  of 
low,  or  to  restrain  proceedings  at  law — bpp 
aote  to  Davis  v.  Wakelee,  80  L.  ed.  U.  S.  578. 
188  U.S. 


statute  of  frauds  because  signed  by  oniy  one 
of  the  trustees  In  whom  the  title  to  the  prop- 
erty was  vested. 

5.  The  receipt  of  rent  by  the  beneficiary'  in  a 
trust,  after  the  expiration  of  a  lease  contain* 
ing  a  covenant  to  renew.  In  ignorance  of  tbs 
invalidity  of  such  lease  under  the  statute  of 
frauds.  Is  not  such  part  performance  as  calls 
for  tbe  specific  performance  of  such  cov- 
enant.^-especlally  where  her  action  was  un- 
known to  the  trustees,  who  bad  substantially 
refused  to  renew  on  the  old  basis,  and  took 
place  while  negotiations  were  pending  be- 
tween them  and  the  lessee  relative  to  the 
terms  of  a  continued  occupation  of  the  land. 

6.  A  railroad  company  which  enters  upon  the 
use  and  occupation  of  real  property  under  a 
lease,  with  a  view  to  Its  purchase  when  that 
can  properly  be  effected,  and  constructs  a 
portion  of  Its  line  thereon.  Is  entitled  to  an 
injunction  restraining  its  lessors  for  a  rea- 
sonable time  from  proceeding  to  dis- 
possess the  company  from  the  land.  In  order 
to  enable  It  to  condemn  such  land  in  proper 
proceedings  for  that  purpose. 

[No.  126.] 

Argued    December   17,   18,   1902.    Decided 
February  2S,  1903. 

APPEAL  from  the  Court  of  Appeals  of 
the  District  of  Columbia  to  review  a 
decree  which  reversed  the  judgment  of  the 
Supreme  Court  of  the  District  dismissing  a 
bill  in  a  suit  to  establish  the  validity  of  a 
lease  and  compel  the  specific  performance  of 
a  contract  to  sell,  and  to  enjoin  further  pro- 
ceedings at  law  to  obtain  possession  of  the 
premises,  and  the  further  prosecution  of  an 
action  to  recover  damages  for  its  use  and 
occupation,  and  directed  that  court  to  give 
judgment  for  complainant.  Reversed  and 
remanded  for  further  proceedings. 
See  same  case  below,  18  App.  D.  C.  438. 

Statement  by  Mr.  Justice  PeeU&amt 

The  court  of  appeals  of  the  District  of 
Columbia,  reversinff  the  jud^ent  of  the  su- 
preme court  of  the  District  (which  dis- 
missed the  bill  of  the  railroad  company) ,  di- 
rected that  court  to  give  judgment  in  favor 
of  the  company,  and  from  the  judgment  of 
the  court  of  appeals  an  appeal  to  this  court 
has  been  taken  by  the  defendants  below. 

The  company  brought  this  suit  to  obtaiv 
a  judgment  declaring  the  validity  of  an  al- 
leged lease  to  it  for  five  years  from  the  1st 
day  of  August,  1897,  and  to  compel  the  spe- 
cific performance  of  an  alleged  contract  to 
sell  to  it  the  same  land  mentioned  in  the 
lease  and  lying  in  the  city  of  Washington, 
owned  by  the  defendants  as  substituted 
trustees  under  the  will  of  the  late  Cather- 
ine Pearson,  deceased,  and  to  enjoin  the  de- 
fendants from  continuing  proceedings  at 
law  which  thev  had  commenced  to  obtain 
possession  of  tne  premises,  and  also  to  en- 
join them  from  the  prosecution  of  an  action 
to  recover  damages  for  the  use  and  occupa- 
tion of  the  land  by  the  railroad  company. 
The  facts  are  as  follows: 

^Catherine  Pearson  in  her  lifetime  owBed[648} 
•ertain  land,  consisting  of  unimproved  lots 
in  the  city  of  Washington,  near  the  Balti- 
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more  &  Ohio  Railroad  Company's  depot,  and 
lying  on  the  line  of  its  Metropolitan  branch 
aa  subsequently  constructed  in  that  city. 
After  the  decease  of  Mrs.  Pearson,  and  on 
June  30,  1868,  her  will  was  duly  proved  be- 
fore the  proper  probate  court  in  the  Dis- 
trict. In  it  she  devised  the  premises  to 
trustees  for  the  sole  and  separate  uae  of  her 
daughter,  Eliza  W.  Patterson — 

"During  the  term  of  her  natural  life,  and 
80  that  the  same  shall  not  be  liable  for  the 
debts  or  subject  to  the  control,  contracts,  or 
engagements  of  her  present  or  any  after- 
token  husband ;  to  permit  her  by  herself^  or 
lier  special  attorney  appointed  in  writing, 
to  be  signed  by  her,  to  receive  the  annual 
income  and  profits  of  the  same  for  her  own 
sole  and  separate  use,  her  receipt  or  that  of 
her  attorney  so  appointed  as  aforesaid  alone 
to  be  an  acquittance  to  the  person  or  per- 
sons charged  with  the  payment  of  such  in- 
come or  any  part  of  the  same,  and  to  the 
extent  only  therein  expressed  to  have  been 
paid;  and  if  she  pleases  to  occupy,  possess, 
and  use  for  her  own  account,  accommoda- 
tion, and  convenience  and  that  of  her  familv 
any  part  of  the  property,  real  and  personal, 
so  held  for  her  separate  use  and  benefit,  she 
shall  be  allowed  to  do  so;  and  if  at  any 
time  the  said  Eliza  Patterson  shall  in  writ- 
ing, to  be  signed  bv  her  in  the  presence  of 
and  to  be  attested  by  a  subscribing  witness, 
desire  the  said  Carlisle  P.  Patterson,  Wil- 
liam H.  Philip,  and  Walter  8.  Cox,  or  the 
survivors  and  survivor  of  them,  to  sell  any 
part  of  the  estate,  real  and  personal,  held 
by  them  for  her  separate  use,  for  the  pur- 
pose of  changins  the  investment  thereof,  it 
•ball  be  lawful  for  the  said  named  trustees 
or  the  survivors  or  survivor  of  them  to  sell 
the  same  for  such  purpose  only,  and  to 
transfer  and  convey  the  absolute  estate  in 
fee  therein,  to  the  purchaser  tiiereof ;  to  re- 
ceive the  proceeds  of  any  and  every  such 
sale  of  the  purchaser.  Who  shall  not  be  re- 
quired to  see  to  the  application  thereof ;  and 
to  invest  the  same  in  such  manner  as  the 
said  EHiza  W.  Patterson  may  require;  and 
such  new  investment  shall  be  held  by  the 
RHid  tnwte<»<«  for  the  ^nme  use,  trusts,  and 
[•49]  purposes,  and  with  the  *same  powers  and 
autiioiiiy  oi  sale  and  reinvestment,  as  is 
herein  declared  of  and  concerning  the  orig- 
inal trust,  subject,  and  separate  estate. 

"And  after  the  death  of  the  said  Eliza  W. 
Patterson  the  said  named  trustees  and  their 
successors  shall  hold  the  said  trust,  subject, 
and  separate  estate — original  and  subse- 
quently acquired  by  sale  and  reinvestment 
— for  the  use  and  benefit  of  any  child,  or 
children,  of  the  said  Eliza  W.  Patterson, 
and  the  iftsue  of  any  child  or  children  of  the 
said  FAizsi  who  ma^  die  leaving  issue  in  the 
lifetime  of  the  said  Eliza,  and  such  issue 
shall  take  the  share  or  portion  of  the  said 
estate  which  their  parent  or  parents  would 
have  taken  had  they  survived  the  said 
Elixa.  And  if  the  said  Eliza  W.  Patterson 
shall  die  without  leaving  a  child  or  chil- 
dren, or  issue  of  any  child  or  children,  liv- 
ing at  the  time  of  her  death,  the  said  trus- 
tees and  their  successors  shall  hold  the  said 
trust,  subject,  and  separate  estate  for  my 
636 


right  heirs.  And  if  it  shall  happen  that 
either  of  the  said  trustees  shall  die,  or  be- 
come incapable  of  acting,  or  shall  refuse  to* 
act  in  the  execution  of  said  trust,  then  and 
in  every  such  case  the  continuing  trustees 
or  trustee  shall  from  time  to  time  nominate 
some  other  person  or  persons  to  be  approved 
by  the  said  Eliza  W.  Patterson  to  be  trus- 
tee or  trustees  in  the  place  and  stead  of  the 
person  or  persons  so  dying,  or  becoming  in- 
capable or  refusing  to  act,  and  shall  convey 
and  settle  the  said  trust,  subject  and  sepa- 
rate estate  in  such  manner  that  the  same 
shall  be  legally  vested  in  such  continuing 
trustees  or  trustee,  and  such  person  or  per- 
sons so  named  and  appointed  to  that  office 
for  the  same  uses,  trusts,  and  purposes,  and 
with  the  same  power  and  authority  of  ad- 
ministration, sale,  and  reinvestment  as  is 
hereinbefore  declared  of  and  concerning  the 
said  trusts,  subject,  and  estate,  and  the  said 
new  trustee  or  trustees  shall  have  the  same 
power  to  act  in  the  premises  in  conjunction 
with  the  continuing  trustees  or  trustee,  and 
as  survivors  of  them,  as  if  they  had  been 
originally  named  trustee  or  trustees  in  the 
premises  in  this  my  last  will  and  testament. 

"I  do  hereby  nominate  and  appoint  Car- 
lisle P.  Patterson,  William  H.  Philip,  and 
W.  S.  Cox  to  be  the  executors  of  this  my 
last  will  and  testament." 

*In  1872  the  trustees  under  Mrs.  Pearson's [660] 
will  leased  to  the  railroad  company  the  land 
for  five  years,  the  lease  containing  a  priv- 
ilege to  the  railroad  company  to  purchase 
such  land  during  those  five  years  on  pay- 
ment of  $12,502.  It  also  contained  an  agree- 
ment to  renew  the  lease  with  the  same  cove- 
nants and  privileges  for  another  term  of 
five  years,  or  until  the  lessors  were  prepared 
to  convey  the  premises  as  agreed  in  the 
lease  with  a  perfect  title  in  fee  simple. 

From  the  time  of  the  first  lease  m  1872, 
and  under  various  leases  thereafter,  the 
company  occupied  the  land,  constructed 
part  of  its  branch  line  thereon,  and  paid 
rent  therefor  up  to  1888.  On  January  30 
of  that  year  a  lease  was  made,  which  was 
signed  by  the  trustees  and  by  the  president 
of  the  railroad  company,  though  not  by  Mrs. 
Patterson.  By  the  terms  of  that  lease  the 
premises  were  rented  for  five  years  from 
August  1,  1887,  at  the  same  rent  and  with 
the  same  covenants  as  to  renewal  and  for 
the  sale  of  the  lands  as  contained  in  the  first 
lease  of  1872.  The  company  continued  in 
the  occupation  of  the  premises  under  this 
lease  for  the  five  years  mentioned  therein. 
Upon  October  17,  1892,  the  oompanv  still 
being  in  occupation  of  the  land,  another  in- 
strument was  executed  in  the  form  of  a 
lease,  sisned  by  but  one  of  the  trustees,  and 
purporting  to  lease  the  land  for  five  yeara 
from  August  1,  1802,  at  the  same  rentol  as 
the  lease  of  1888,  and  with  the  same  cove- 
nants to  sell  at  the  same  price  ($12,692), 
and  to  renew  the  lease  for  five  years,  as  con- 
tained in  the  lease  of  1888.  This  lease  wa» 
signed  by  Winslow,  alone,  he  then  being- 
one  of  the  substituted  trustees,  but  Jay,  an- 
other of  the  substituted  trustees,  did  not 
<ugn  it,  and,  so  far  as  appears,  never  saw 
it.     These  two  substituted  trustees  had  be^n 
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duly  appointed  prior  to  or  in  the  year  1883. 
The  former  trusteei  Judge  Cox,  had  re- 
signed in  June,  1892,  and  it  does  not  appear 
that  his  successor  had  then  been  appointed. 
The  company  retained  possession  of  the 
property  from  August  1,  1892,  up  to  Au- 
gust 1,  1897,  and  paid  the  amount  of  money 
mentioned  in  the  pdper  of  1892,  bein^  at 
the  same  rate  that  had  been  paid  since 
1872,  and  as  was  provided  in  tne  lease  of 
1888.  About  the  Ist  of  August,  1897,  ques- 
tions arose  as  to  tlie  terms  of  future  occu- 
[651]pation  of  the  land.  The  trustees  refused  *to 
execute  any  further  lease,  denied  any  obli- 
gation to  renew  it  for  any  term,  and  said 
they  preferred  to  sell,  but  refused  to  do  so 
on  the  old  terms^  the  land  having  in  the 
meantime  largely  appreciated  in  value.  In 
September,  1897,  Mr.  Winslow^  in  a  letter 
to  the  company,  said  they  were  prepared  to 
convey  the  property  with  a  perfect  title,  and 
that  they  also  preferred  to  execute  such  con- 
veyance to  any  renewal  of  the  lease.  The 
company,  however,  prepared  a  lease,  which 
provided  for  again  leasing  the  land  to  it  on 
the  same  terms  for  a  period  of  five  years, 
commencing  on  August  1«  1897,  and  this 
lease  also  contained  a  provision  for  a  re- 
newal for  another  five  years,  or  until  the 
lessors  could  convey  the  premises  in  fee 
simple  to  the  company.  This  lease  was 
never  signed.  Negotiations  continued  in  re- 
sard  to  the  matter,  the  company  insisting 
it  had  the  right  to  a  renewal  of  the  lease 
by  virtue  of  the  instrument  dated  August  1, 
1892,  while  the  trustees  denied  that  conten- 
tion, and,  though  willing  to  sell,  were  not 
willing  to  do  so  at  the  price  named  in  the 
former  lease,  as  they  said  that  the  value  of 
tlie  land  had 'increased  from  $12,692  to  over 
$30,000.  During  these  negotiations  and  dis- 
putes the  company  retained  possession  of 
the  land,  and  on  or  about  February  1,  1808 
(the  dispute  and  the  negotiations  between 
the  trustees  and  the  company  being  still 
unsettled),  in  accordance  with  the  custom 
which  it  had  followed  during  the  running 
of  the  various  instruments  since   1872,  of 

Saying  the  rent  semi-annually  on  the  Ist 
ays  of  February  and  August  as  it  accrued, 
it  sent  the  money  that  would  have  been  due 
for  rent  ( if  a  lease  were  then  in  existence ) , 
in  the  form  of  a  money  order  payable  to  the 
order  of  Mr.  Winslow,  trustee  of  Eliza  W. 
Patterson,  and  inclosed  it  in  a  letter  ad- 
dressed to  Mr.  Winslow«  in  care  of  Fisher 
k  Co.,  agents,  who  sent  it  to  Mrs.  Patter- 
son, as  Mr.  Winslow  was  then  absent  in 
Nicaragua  as  secretary  of  the  Canal  Com- 
mission. This  money  order  was  received  by 
Mrs.  Patterson,  who  thereupon  wrote  the 
following  letter,  under  date  of  February  6, 
1898,  to  one  of  the  officers  of  the  company: 

Dear  Sir: — 

I  returned  to  you  a  few  days  ago  the 
draft  which  you  sent  me  for  the  rent  of  my 
[•68]  property  on  First  street,  *  Washington,  by 
the  railroad  company  of  Balto.  &  Ohio  of 
$377.77.  The  draft  was  made  out  to  Mr. 
Francis  Winslow,  trustee,  and  I  could  not 
draw  it  as  Mr.  Winslow  is  in  Nicaragua, 
and  I  could  not  send  it  so  far  away  to  mm, 
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fearing  it  might  be  lost.  I  therefore  return 
it  to  you,  with  the  request  that  you  would 
sign  it,  as  you  always  have  done  heretofore, 
Cox,  Jay,  &  Winslow,  trustees.  Judge  Cox 
&  Mr.  Jay  are  both  here,  so  that  they  can 
sign  it  at  once  and  I  can  have  the  money. 
By  girinff  prompt  attention  to-  this  small 
matter  of  business  you  will  greatly  oblige, 

Eliza  W.  Patterson. 

The  statement  in  this  letter,  that  Judge 
Cox  could  sign  the  draft  or  order,  was  evi- 
dently a  mistake,  as  his  resignation  had 
been  accepted  by  the  court  years  prior  to 
the  date  of  the  letter. 

The  company  afterwards  sent  back  the 
draft,  and«  under  some  arrangement  be- 
tween Mrs.  Patterson  and  Fisher  &  Co., 
which  it  does  not  appear  was  known  by  the 
trustees,  but  which  was  consented  to  by  the 
company,  the  same  was  indorsed  "Francis 
Winslow,  trustee^  bv  Thomas  J.  Fisher  k 
Co.,  attorneys,"  and  on  such  indorsement 
the  money  oii  the  voucher  was  obtained 
from  the  company  and  received  by  Mrs. 
Patterson. 

On  August  1,  1898,  the  company  sent  a 
draft  or  money  order  for  $377.77,  the 
amount  of  rent  which  would  have  been  duo 
if  there  had  been  a  valid  lease  in  existence^ 
the  draft  being  sent  to  Mr.  Winslow,  trus- 
tee, which  he  declined  to  negotiate,  and  in- 
sisted that  the  rights  of  the  company  had 
been  terminated  by  his  notice  prior  to  and 
in  September,  1897,  and  that  since  that 
time  the  company  had  been  occupying  the 
property  as  tenants  by  sufferance. 

This  voucher,  and  those  which  succeeded 
it,  and  which  were  forwarded  to  Mr.  Wins- 
low, as  trustee,  and  made  payable  to  his  or- 
der, were  retained  by  him  until  January^ 
1900,  when  they  were  returned  to  the  com- 
pany and  a  check  given  for  the  aggregate 
amount  under  an  agreement  that  its  accept- 
ance should  be  without  prejudice  to  the 
rights  of  the  respective  parties  and  their 
claims  relating  to  the  leasing  of  the  land 
or  *the  renewiQ  of  the  lease,  or  to  any  ques-[868) 
tion  or  matter  connected  therewith. 

The  dispute  between  the  parties  con- 
tinued, as  also  did  the  negotiations  in  re- 
gard to  a  settlement  thereof,  until  some 
time  in  March,  1900,  when  Mr.  Winslow, 
Mr.  Jay,  and  the  American  Security  k  Trust 
Company,  the  substituted  trustees,  took  pro- 
ceedings against  the  company  before  a  jus- 
tice of  the  peace  to  obtain  possession  of  the 
premises,  based  upon  a  notice  to  quit,  given 
under  the  statute.  Judgment  in  favor  of 
the  trustees  was  rendered  in  that  case  by 
default,  and  an  appeal  by  the  company,  as 
provided  for  by  law,  was  prosecuted,  and 
was  undetermined  at  the  time  of  the  com- 
mencement of  this  suit.  On  August  15, 
1900,  the  substituted  trustees  also  com- 
menced an  action  against  the  company 
for  the  use  and  occupation  of  the  prem- 
ises from  August  1,  1897,  to  April  16,  1900, 
claiming  $6,500,  with  interest  from  the 
last-named  date.  Soon  thereafter  the  com- 
pany commenced  this  suit  asking  for  a  judg- 
ment that  the  company  was  entitled  to  a 
lease  from  August  1,  1897,  for  five  years, 

637 


«6d,  654 


StTPREKX  Ck)UBT  OF  THB  UnIHSD  STATES. 


Oct.  TebiCp 


«nd  also  for  a  judgment  for  specific  per- 
formance of  the  contract  to  sell,  and  ob- 
tained an  injunction  restraining  the  prose- 
cution of  both  of  the  proceedings  above  men 
tioned. 

The  trial  court  held  that  there  had  been 
no  valid  contract  for  a  sale,  and  that  there 
was  then  no  valid  lease  in  existence  such  as 
was  required  to  be  proved  before  a  court  of 
«quitv  would  decree  specific  performance. 
The  court  expressed  no  opinion  as  to  the 
effect  of  continued  occupation  after  the  ex- 
piration of  any  lease  under  the  facts  in  the 
case  with  reference  to  the  amount  of  the 
rental  to  be  paid.  That  was  a  matter  which 
it  was  held  could  be  determined  on  the  lawr 
side  of  the  court.  A  decree  was  therefore 
entered  dismissing  the  bill  and  dissolving 
the  injunction  which  had  been  granted. 

The  court  of  appeals  reversed  the  judg- 
ment of  the  trial  court  and  remanded  the 
case,  and  in  its  opinion  it  was  stated  as  fol- 
lows: 

"In  view  of  what  has  been  said,  we  are 
of  opinion  that,  under  the  provisions  of 
the  lease  of  1892,  executed  by  Francis  Wins- 
low,  trustee,  for  and  on  behalf  of  the  life 
tenant,  Mrs.  Eliza  W.  Patterson,  the  ap- 
f  664]pellant  was  and  is  entitled  to  one  *renewiil 
of  such  lease  for  the  term  of  five  years  from 
und  after  the  1st  day  of  August,  1897,  upon 
the  terms  and  conditions  of  said  lease  as  to 
the  rents  to  be  paid  therefor,  and  that  dur- 
ing the  continuance  of  such  term  no  suit 
for  the  dispossession  of  the  appellant  can 
be  maintained.  We  are  also  of  opinion  that, 
for  the  time  subsequent  to  the  determina- 
tion of  said  renewal  lease  for  which  the  ap- 
pellant shall  require  the  use  and  occupa- 
tion of  said  land,  the  appellant  is  entitled, 
and  it  is  its  duty,  to  acquire  the  right  to 
such  use  and  occupation,  under  the  exercise 
of  the  right  of  eminent  domain  conferred 
upon  it  by  the  act  of  Congress,  by  the  as- 
certainment of  the  value  of  such  use  and 
occupation,  and  payment  to  the  owners  of 
the  land  of  the  just  compensation  so  to  be 
ascertained.  And  the  bill  of  complaint  in 
this  cause  may  be  retained  for  the  purpose 
of  such  ascertainment  of  value  and  just 
compensation.  It  follows  that  the  decree  of 
the  supreme  court  of  the  District  of  Colum- 
bia, dissolving  the  injunction  granted  in 
this  cause  and  dismissing  the  bill  of  com- 
plaint, must  be  reversed,  with  costs,  and 
that  the  cause  will  be  remanded  to  that 
•court,  with  directions  to  vacate  said  decree, 
to  restore  the  injunction  and  make  the  same 
perpetual,  and  for  such  further  and  other 
proceedings  as  may  be  just  and  proper,  ac- 
cording to  law  ana  in  conformity  with  this 
opinion ;  and  it  is  so  ordered."  [18  App.  D. 
C.  438.] 

Mr.  William  G.  Johnson  argued  the 
cause  and  filed  a  brief  for  appellants: 

A  covenant  for  a  renewal  does  not  amount 
to  a  perpet.uity,  but  gives  the  right  to  but 
one  renewnl. 

Uyde  v.  Skinner,  2  P.  Wms.  196;  THi- 
ton  v.  Footc,  2  Bro.  C.  C.  036;  Moore  v. 
r  '  '.  fi  Vi'K.  .Tr.  !VV2:  Rutgers  v.  Hunter,  6 
J'-'ms.  Ch.  216;  Piggot  v.  Mason,  1  Paige, 
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412;  Carr  v.  Ellison,  20  Wend.  178;  Cut^ 
ningham  ▼.  Pattee,  99  Mass.  248;  Banker 
V.  Braker,  9  Abb.  N.  C.  411;  Syms  v.  New 
York,  105  N.  Y.  153,  11  N.  E.  369;  Taylor, 
Land.  &  T.  §  333. 

The  unauthorized  inclusion  in  the  lease 
of  October  17,  1892,  of  the  covenant  for  re- 
newal, whatever  might  have  been  its  effect 
had  the  lease  been  executed  by  all  the  trus- 
tees, was  a  mere  nullity  because  signed  by 
only  one  of  the  trustees,  entirely  apart  from 
any  question  of  power  under  the  will. 

Sinclair  v.  Jackson  ex  dem.  Field,  8  Cow. 
543;  Ridgeley  v.  Johnson,  11  Barb.  527; 
Hill,  Trustees,  3d  Am.  ed.  445,  *p.  305;  Lc»- 
irode  V.  Tierman,  2  Md.  Ch.  474. 

Even  if  the  complainant  were  ve&ted  with 
the  right  to  condemn  the  land  under  the 
exercise  of  the  power  of  eminent  domain, 
and  that  fact  had  been  proved  in  the  cause, 
it  could  not  have  availed  him,  because  it 
is  not  made  a  ground  of  the  relief  sought, 
or  even  alluded  to  in  the  pleadings. 

Kochler  v.  Black  River  Falls  Iron  Co,  2 
Black,  715,  17  L.  ed.  339;  Grosholz  v.  New 
man,  21  Wall.  481,  22  L.  ed.  471;  Foster  v. 
Goddard,  1  Black,  606,  17  L.  ed.  228;  J7ar- 
rison  v.  Nixon,  9  Pet.  483,  9  L.  ed.  201; 
Eyre  v.  Potter,  15  How.  42,  14  L.  ed.  592; 
Reynolds  v.  Stockton,  140  U.  S.  254,  35 
L.  ed.  464,  11  Sup.  Ct.  Rep.  773;  Munday  ▼. 
Vail,  34  N.  J.  L.  418. 

The  power  to  sell,  being  a  mere  power 
for  a  limited  purpose,  mu^  be  executed  in 
all  respects  in  strict  conformity  with  the 
terms  of  the  will  creating  it. 

Powles  V.  Jordan,  62  Md.  499 ;  Richardson 
V.  Crocker,  7  Gray,  190;  Kissam  v.  Dierkes, 
49  N.  Y.  602;  Alley  v.  Lawrence,  12  Gray, 
373;  Barber  v.  Gary,  11  N.  Y.  397. 

The  gross  inequity  and  lack  of  mutual- 
ity in  the  alleged  agreement  is  a  bar  to 
its  enforcement  by  a  decree  for  specific  per- 
formance. 

Qeig^  v.  Green,  4  Gill.  472;  Rutland  Mar- 
hie  Co.  V.  Ripley,  10  Wall.  339,  19  L.  ed. 
955;  Brashier  v.  Gratz,  6  Wheat  528,  5  L. 
ed.  322;  Duvall  v.  Myers,  2  Md.  Oh.  401; 
Parkhurst  v.  Van  Cortlandt,  1  Johns.  Ch. 
274. 

Congress  had  the  right  to  prescribe  the 
route  of  the  company  and  to  confine  it  to 
the  '^public  streets  and  alleys;"  and  neith- 
er the  private  owner,  nor  the  company,  nor 
both  together,  could  abrogate  the  statute. 

Pittsburgh  d  L.  E.  R.  Go.  v.  Bruce,  102 
Pa.  23. 

Messi's.  George  £.  Hamilton  and  DC 
J.  Colbert  argued  the  cause  and  filed  a 
brief  for  appellee: 

Winslow  was  clearly  the  agent  of  the  other 
trustees  and  of  Mrs.  Patterson  herself  in  the 
execution  of  the  lease  of  1892,  and  his  act 
bound  them  all. 

Tiffany  &  BuUard,  Trusts  k  Trustees,  pp. 
539  et  seq.;  Ex  parte  Rigby,  19  Ves.  Jr. 
463;  Sinclair  v.  Jackson  ex  dem.  Field,  8 
Cow.  543;  Bowes  v.  Seeger,  8  Watts  k  S. 
222;  Abbot  v.  American  Hard  Rubber  Co, 
33  Barb.  579;  Leggett  v.  Hunter,  19  N.  Y. 
445;  Messeena  v.  Can-,  L.  R.  9  Eq.  260. 

Aotione  unauthorized  when  performed  by 
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A  single  trustee  in  respect  to  the  trust  es- 
tate amy  be  subsequently  ratified  and  val- 
idated, either  in  writing  or  in  pais,  by  his 
<catrustee. 

Howard  F.  Ins.  Co,  v.  Chase,  5  Wall.  512, 
18  L,  ed.  526 ;  BlancKard  v.  Waite,  28  Me. 
59,  48  Am-  Dec.  474;  Messeena  v.  Carr,  L. 
R.  9  Eq.  260. 

The  occupation  of  this  land  by  the  appel- 
lee with  its  metropolitan  branch  is  not  a 
question  between  the  parties  to  this  suit 
only,  but  it  is  a  question  in  which  the  pub- 
lic has  even  a  larger  interest  than  either 
of  the  parties. 

Joy  V.  8t.  Louis,  138  U.  S.  47,  34  L.  ed. 
«58,  11  Sup.  Ot  Rep.  243. 

Courts  will  give  the  charter  such  a  con- 
struction as  is  necessary  to  effectuate  all 
the  powers,  privileges,  and  immunities  con- 
ferred by  it,  and  to  carry  into  full  effect 
its  purposes  and  objects.  It  is  upon  this 
principle  thait  it  is  held'  that  a  charter  au- 
thorizing the  construction  of  a  railroad  from 
one  point  to  another  carries  with  it  author- 
ify  to  take  lands  necessary  for  that  purpose, 
althou^  such  authority  is  not  expressly 
fiven. 

1  Wood,  Railroads,  2d  ed.  p.  14. 
Although  the  power  of  eminent  domain 

may  not  have  been  expressly  delegated  to  a 
eorporation,  yet  if  the  enterprise  which  it 
k  oiganized  to  conduct  appears,  from  its 
eharter  and  the  circumstances  of  the  case, 
to  be  of  a  public  nature,  the  power  is  deemed 
to  have  been  granted  by  implication. 

2  Beach,  Pnv.  Ck>rp.  p.  654. 

Mr.  Justice  PeoUuijn,  after  makinff  the 
fore^ing  statement  of  facts,  delivered  the 
opinion  of  the  court: 

It  is  quite  plain  that  a  lease  containing 
ft  covenant  to  renew  at  its  expiration  with 
similar  covenants,  terms,  and  conditions 
contained  in  the  original  lease  is  fully  car- 
ried out  by  one  renewal  without  the  inser- 
tion of  another  covenant  to  renew.  Other- 
wise a  perpetuity  is  provided  for.  Piggot 
T.  Mason  (1829)  1  Paige,  412;  Carr  v.  EU 
K5]K»ii  (1838)  20  Wend.  178;  •Byms  ▼.  Vew 
york  (1887)  105  N.  Y.  153,  11  N.  E.  369; 
Cumingham  v.  Pattee  (1868)  99  Mass.  248; 
Taybr,  Landl.  k  T.  8th  ed.  §§  333,  334. 

From  the  ordinary  covenant  to  renew,  a 
perpetuity  will  not  be  re^rded  as  created. 
There  must  be  some  peculiar  and  plain  lan- 
guage before  it  will  be  assumed  that  tiie 
psToes  intended  to  create  it. 

There  is  no  question  of  the  validity  of  the 
lease  of  1888.  It  was  for  five  years  from 
the  Ist  of  August  of  the  year  1887,  with  a 
eorenant  of  renewal,  and  that  covenant 
would  have  been  satisfied  by  giving  a  lease 
in  1892  for  five  years,  up  to  August,  1897, 
without  any  covenant  therein  for  a  further 
lenewaL  In  fact,  however,  the  lease  was 
i»t  legally  renewed  in  1892,  because  the 
ptper  of  that  year  was  signed  by  one  trus- 
tee only.  In  our  opinion  his  signature  did 
not  mikt  a  valid  lease.  It  required  the 
signatures  of  all  the  trustees.  A  deed  of 
Wnd  executed  by  one  trustee  does  not  con- 
ver  his  share  as  in  the  case  of  ordinary 
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joint  tenants.  So,  where  a  deed  of  land  was 
executed  by  two  out  of  three  trustees,  the 
burden  is  upon  the  purchaser  to  prove  the 
third  trustee  was  dead.  1  Perry,  Tr.  2d 
ed.  §  411 ;  2  Perry,  Tr.  §§  499,  602;  2  Story, 
Eq.  Jur.  12th  ed.  §  1280;  Brennan  v.  VV ill- 
son,  71  N.  Y.  502-507. 

The  authorities  cited  by  the  counsel  for 
the  company,  to  the  effect  that  one  of  several 
trustees  may,  when  so  authorized  by  his  as- 
sociates, act  with  regard  to  the  execution  of 
some  portions  of  the  trust,  as  their  agent, 
and  that  when  not  previously  so  authoiized 
a  subsequent  ratification  of  his  act  by  his 
associates  may  bind  them  all,  do  not  em- 
brace the  facts  in  this  case.  There  is  no 
evidence  of  any  authority  to  one  trustee  to 
sign  a  lease.  The  granting  of  a  lease  was 
an  important  and  material  act  in  the  way 
of  carrying  out  the  trust  under  the  will,  re- 
quiring an  exercise  of  the  judgment  and  dis- 
cretion of  all  the  trustees.  It  was  therefore 
necessary  for  them  ^11  to  act  in  order  to 
make  a  valid  instrument. 

That  one  of  several  trustees  can  be  in- 
trusted by  his  associates  with  the  transac- 
tion of  the  business  of  the  trust  may  be, 
under  certain  circumstances,  conceded,  but 
those  circumstances  will  not  justify  the  do- 
ing of  an  act  by  one  trustee  on  *his  own  re- [656] 
sponsibility  which  is  of  a  nature  to  require 
the  deliberate  discretion  and  judgment  of 
all  the  trustees.  In  the  case  of  a  lease  of 
property,  such  as  is  presented  herein,  the 
signatures  of  all  are  necessary  to  the  valid- 
ity of  the  paper. 

The  case  cited  of  Howard  F.  Ins,  Co.  v. 
Chase,  5  Wall.  509,  18  L.  ed.  524,  relates  to 
an  insurance  effected  by  one  of  several  trus- 
tees, and  the  question  was  whether  the  pol- 
icy covered  the  individual  interest  of  the 
person  taking  out  the  insurance  or  his  in- 
terest as  a  trustee;  if  the  former  it  was 
void  because  he  had  no  interest  as  an  indi- 
vidual, and  the  policy  was  therefore  one  in 
the  nature  of  a  wager.  The  court  in  the 
course  of  the  opinion  remarked: 

"It  is  true  that  in  the  administration  of 
the  trust,  where  there  is  more  than  one 
trustee,  all  must  concur,  but  the  entire  body 
can  direct  one  of  their  number  to  transact 
business,  which  it  may  be  inconvenient  for 
the  others  to  perform,  and  the  acts  of  the 
one  thus  authorized  are  the  acts  of  all,  and 
binding  on  all.  The  trustee  thus  acting  is 
to  be  considered  the  agent  of  all  the  trus- 
tees, and  not  as  an  individual  trustee.  If, 
within  the  scope  of  his  agency,  he  procures 
an  insurance,  it  is  for  the  other  trustees,  as 
well  as  himself.  If  he  does  it  without  au- 
thority, still  it  is  a  valid  contract,  which 
the  underwriter  cannot  dispute,  if  his  co- 
trustees subsequently  ratify  it.  In  fact,  so 
liberal  is  the  rule  on  this  subject,  that 
where  a  part  owneir  of  property  effects  an 
insurance  for  himself  and  others,  withotit 
previous  authority,  the  act  is  sufl^ciently 
ratified,  where  suit  is  brought  on  the  policy 
in  their  names." 

The  facts  in  this  case  do  not  bring  it 
within  the  principle  mentioned,  and  it  is 
clear  that  to    render    the  lease    originnlly 
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valid  it  must  have  been  signed  by  all  the^ 
trustees.  Without  it  the  instrument  as  a* 
lease  for  five  years  was  void  under  the  stat- 
ute of  frauds.     D.  C.  Comp.  Stat.  231,  |  4. 

It  is  contended  that  the  act  of  one  of  the 
trustees  in  signing  the  lease  was  subse- 
quently ratified  by  the  other  by  a  recogni- 
tion of  its  existence  by  long  continued  si- 
lence, if  not  by  an  express  ratification.  But 
an  express  ratification  would  consist  of  the 
signature  of  the  other  trustee  to  the  pap«r, 
and  of  that  there  is  no  pretense.  A  ratifi- 
cation of  an  invalid  instrument  of  this  na- 
ture by  reoo^ition,  we  do  not  understand. 
[6671The  instrument  *was  void  under  the  statute 
of  frauds,  because  of  the  lack  of  those  sig- 
natures which  could  alone  render  it  valid  as 
a  lease  for  five  years.  Recognition  could 
not  take  the  place  of  the  absent  signature. 
Whether  the  conduct  of  the  trustees,  or  of 
Mrs.  Patterson,  amounted  to  such  a  part 
performance  of  an  invalid  contract  a?  would 
take  the  place  of  the  otherwise  necessary 
signatures  is  another  question.  It  is  difii- 
cult  to  see  how  there  could  be  any  technical 
ratification  of  this  instrument  without  a 
aiffning  thereof  by  the  other  trustee. 

But,  assuming  that  something  in  the  na- 
ture of  a  ratification  might  be  based  upon 
subsequent  recognition,  yet  such  recognition 
or  ratification  must  be  shown  to  have  been 
founded  upon  a  full  knowledge  of  all  the 
facts.  There  is  no  evidence  of  that  kind  in 
tlie  case;  none  that  the  other  trustee  even 
knew  of  the  existence  either  of  the  written 
paper  of  1802  or  that  it  contained  a  cove- 
nant to  renew  at  all  for  any  time.  The 
po8se«»sion  by  the  company  and  the  payment 
of  rent  were  provided  for  by  the  covenant 
to  renew  contained  in  the  lease  of  1888,  and 
hence  there  was  a  justification  for  that  pos- 
session and  for  the  payment  of  the  money, 
which  was  entirely  compatible  with  the  non- 
existence of  any  written  lease  from  1892,  or 
of  any  covenant  to  again  renew  for  five 
years  from  August  I,  1897.  This  possession 
and  payment  cannot,  therefore,  be  used  as 
a  basis  for  the  presumption  of  knowledge 
on  the  part  of  the  trustee  of  the  existence 
of  the  so-called  lease  of  1892  or  of  the  cove- 
nant contained  therein. 

Regarding  the  asserted  part  pjerformanoe 
of  the  alle^d  contract  of  lease  in  1892,  or 
of  the  covenant  contained  in  that  lease,  we 
think  there  was  none  such  as  to  justify  the 
contention  that  the  covenant  to  renew  in 
1897  for  five  years  was  thereby  so  far  ren- 
dered valid  as  to  call  for  its  recognition  and 
enforcement.  In  this  case  there  was  reason, 
as  we  have  said,  without  reference  to  any 
assumed  part  performance'  of,  and  aside 
from  the  allegea  covenants  in  the  paper  of 
1892,  for  the  possession  by  the  company  and 
for  the  taking  pf  the  rent  of  the  land  by  the 
trustees  up  to  1897.  This  reason  was  based 
upon  the  obligation  which  existed  under  the 
valid  lease  of  1888.  The  remaining  in  pos- 
«p«»«ion  from  1892  to  1897  and  the  payment 
[€58]of  the  money  *iieed  not,  therefore,  be  referred 
to  as  a  part  performance  of  the  invalid  con- 
tract of  lease  and  renewal  contained  in  the 
paper  of  1892.  Without  any  reference  to 
any  paper  of  that  character,  possession  and 
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payment  of  rent  were  proper,  and  amounted 
to  nothinff  more  than  an  acknowledgment 
of  the  obligations  provided  for  in  the  be- 
fore-mentioned lease  of  1888. 

Acts  of  part  performance  which  will  take 
a  case  out  of  the  statute  must  be  referable- 
solely  to  the  contract.  WiUiams  v.  Morris,. 
95  U.  S.  444,  467,  24  L.  ed.  360,  362;  Phil- 
lipe  V.  Thompson,  1  Johns.  Ch.  131;  Bj/rne^ 
V.  Romaine,  2  Edw.  Gh.  445;  Jervis  v» 
Smith,  Hoflfm.  Ch.  470;  Lord  v.  Under- 
dunck,  1  Sandf.  Ch.  46;  Wolfe  v.  Frosi,  4 
Sardf.  Ch.  72. 

And  again,  specific  performance  of  a  void 
contract  will  not  be  decreed  because  of  part 
performance,  unless  fraud  and  injustioo 
would  be  done  if  the  contract  were  held  in- 
operative. Purcell  ▼.  Miner,  4  Wall.  513, 
dub  nom,  Purcell  v.  Coleman,  18  L.  ed.  435 ; 
Williams  v.  Morris,  95  U.  8.  444,  24  L.  ed. 
360.     Such  would  not  be  the  result  here. 

Nor  can  the  receipt  of  rent  in  February^ 
1898,  by  Mrs.  Patterson,  under  the  circum* 
stances  detailed  in  the  foregoing  statement 
of  facte,  amount  to  such  part  performanoa 
of  the  invalid  covenant  to  renew  as  to  au- 
thorixe  ite  enforcement.  Neither  trustee  re- 
ceived the  rent.  The  signing  of  the  name  d 
Mr.  Winslow,  one  of  the  trustees,  on  tho 
back  of  the  draft  from  the  company  in  Feb- 
ruary, 1898«  was  without  the  knowledge  of 
or  authority  from  such  trustee,  although 
the  indorsement  was  made. in  perfect  good 
faith  by  Fisher  k  Co.j  and  the  money  was 
paid  to  and  received  by  Mrs.  Patterson. 
That  signing  was  not  a  part  performance  of 
the  contract  of  lease  on  the  part  of  the  truo- 
tees  or  either  of  them. 

Mr.  Winslow  was  at  this  time  absent  la 
Nicaragua.  There  is  no  proof  in  the  case 
that  Mrs.  Patterson  knew  there  was  no 
valid  covenant  in  existence  for  the  granting 
of  a  further  five-year  lease  from  August  1, 
1897.  Her  receipt  of  the  money  as  benefi- 
ciary under  the  will  of  her  mother  would 
not  bind  the  trustees  to  renew  a  lease  un- 
der an  invalid  covenant  to  do  so,  or  operate 
as  a  part  performance  of  that  invalid  cove- 
nant. Especially  would  this  be  so  where, 
as  in  this  case,  there  had  for  months^  or 
ever  since  August  1,  1897,  been  a  substen- 
tial  refusal  *by  the  trustees  to  renew  on  the[650| 
old  basis  or  to  sell  at  the  old  price,  and 
negotiations  were  still  in  progress  between 
the  trustees  and  the  company  relative  to  the 
terms  of  a  continued  occupation  of  the 
lands.  The  trustees  and  the  company  were 
alone  the  parties  who  could  agree  upon  a 
lease,  and  while  negotiations  were  pending 
on  the  subject,  the  receipt,  unknown  at  the 
time  to  the  trustees,  of  the  money  b^  Mrs. 
Patterson,  as  steted,  could  not  be  equivulent 
to  a  part  performance  by  the  trustees,  or 
either  of  them,  of  an  alleged  covenant  to  re- 
new conteined  in  the  paper  of  1892,  the  va- 
lidity of  which  was  at  the  same  time  de- 
nied. 

Subsequently  when  drafte  were  received 
by  the  trustees  they  were  not  cashed,  and 
when  they  were  finally  paid  it  was  under  a 
specific  agreement  that  the  payment  should 
not  in  any  way  affect  the  situation  between 
the    parties.    Hence    the    receipt    of    thesa 

188  U.  8 


1008. 


Chioago  Thbolooioal  Seminabt  t.  Illinois  ew  rel  Raymond. 


659-602 


drafts  constituted  no  part  performance  upon 
which  to  base  the  recognition  of  the  cove- 
nant to  renew  from  Aimust  1,  1897,  which 
was  repudiated  as  invalid  b^  the  trustees 
and  which  was  in  fact  invalid. 

Upon  the  question  of  the  alle^d  contract 
to  sell,  after  carefully  examining  all  the 
facts,  we  agree  with  the  court  of  appeals  in 
holding  that  the  company  was  not  entitled 
to  a  <kcree  for  the  specific  performance  of 
that  alleged  contract,  and,  therefore,  specific 
relief  of  that  nature  should  be  denied.  Un- 
der the  terms  of  the  will  it  is  plain  the  trus- 
tees had  no  gener^  and  absolute  power  of 
sale,  and  the  conditions  upon  which  it  could 
be  exercised  did  not  exist. 

Resarding  the  other  relief,  we  are  of  opin* 
Ion  that  the  portion  of  the  injunction  pro- 
hibiting the  further  prosecution  of  the 
trustees'  action  to  recover  the  rental  value 
of  the  land  occupied  by  the  company  from 
Auffust  1,  1897,  up  to  the  time  mentioned 
in  the  complaint  in  that  action,  should  be 
dissolved. 

As  to  that  part  of  the  injunction  which 
prohibits  the  further  prosecution  of  the  pro- 
ceedings to  recover  the  possession  of  the 
land  there  is  more  to  be  said.  We  a^ee 
with  the  court  of  appeals  upon  the  subject 
of  ousting  the  company  from  such  posses- 
sion. That  court  held  that  the  evidence 
showed  the  company  entered  upon  the  use 
[660]  and 'occupation  of  the  property  *in  contro- 
versy with  a  view  to  its  purchase  when  it 
could  properly  be  effected.  It  was  under- 
stood by  all  the  parties  what  the  character 
of  the  use  and  occupation  of  the  land  by 
the  company  was   intended   to   be.    Subse- 

auently  to  its  obtaining  possession  of  the 
ind  in  1872  the  railroad  company  con- 
structed what  is  known  as  its  Metropolitan 
branch,  part  of  a  highjvay  between  Wash- 
ington city,  the  adjoining  states  and  the 
west.  This  highway  is  not  a  merely  private 
enterprise,  nor  a  matter  of  purely  private 
<oonccrn.  It  is  a  public  roaa,  constructed 
for  public  purposes,  under  the  sanction  of 
the  public  authority,  and  over  which  the 
public  have  rights  which  cannot  be  per- 
mitted to  be  obstructed,  much  less  de- 
stroyed, either  bjr  the  company  itself,  to 
which  .the  franchise  has  been  granted  as  a 
public  trust  to  construct  and  operate  this 
i^oad,  or  by  antagonistic  parties  claiming 
the  ownership  of  the  land  upon  which  it  has 
lieen  permitted  to  enter  without  previous 
payment  therefor,  or  as  the  result  of  any 
private  controversy  between  the  railroad 
company  and  such  parties.  The  company 
having  entered  by  the  license  of  the  lessors, 
■an  action  at  law  for  the  dispossession  of  the 
railroad  company  cannot  be  maintained  if 
the  company  is  willing  to  make  compensa- 
tion for  its  use  and  occupation  of  the  land. 
These  views  of  the  court  of  appeals  we 
«oncur  in,  but  we  do  not  say  that  the  com- 
pany can  take  proceedings  in  this  suit  to 
condemn  the  land.  The  proceeding  to  con- 
demn is  otherwise  provided  for  by  Taw,  and, 
although  the  appellants  contend  that  the 
company  has  no  power  under  the  law  to  do 
so,  we  are  of  opinion  that  by  virtue  of  the 
Tarions  acts  passed  relative  to  the  company, 
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it  has  such  power  in  this  city  with  reference 
to  this  land.  The  court  ought  to  keep  in 
force  for  a  reasonable  time,  say  six  months, 
that  portion  of  the  injunction  prohibiting 
the  trustees  from  continuing  their  proceed- 
ing to  dispossess  the  company  from  the 
land,  in  order  to  enable  it  to  condemn  such 
land  in  proper  proceedings  for  that  pur- 
pose, which  cannot  be  taken  in  the  present 
suit.  If  more  time  is  needed,  the  trial 
court  may,  upon  application,  after  notice, 
extend  the  time  as  to  it  may  seem  reason- 
ably necessary.  If  no  proceedings  to  con- 
demn are  taken  within  six  months  from  the 
issuing  of  the  *maiidate  from  this  court  to  [661] 
the  court  below,  then  the  injunction  should 
be  wholly  dissolved. 

Our  judgment,  therefore,  will  be  to  re- 
verse the  judgment  of  the  court  of  appeals 
of  the  District  of  Columbia,  with  directions 
to  remand  the  case  to  the  supreme  court  of 
the  District,  with  directions  to  that  court 
to  refuse  specific  performance  of  the  alleged 
contract  to  sell  the  land,  and  to  deny  en- 
forcement of  any  alleged  covenant  to  lease 
the  same  from  August  1,  1897,  and  a  I  ho  to 
dissolve  that  portion  of  the  injunction  en- 
joining the  trustees  from  prosecuting  their 
suit  to  recover  the  rental  value  of  the  land 
from  August  1,  1897,  and  to  retain  that 
portion  which  enjoins  further  action  on  the 
part  of  the  trustees  to  oust  the  company 
from  the  land,  for  six  months  from  the  date 
of  the  mandate  of  this  court,  and  for  fur- 
ther time,  if  the  supreme  court  of  the  Dis- 
trict shall  be  of  opinion  that  it  is  proper. 
If  no  proceedings  are  taken  to  condenm  the 
land  within  six  months,  then  the  injunction 
shall  be  dissolved.  When  the  condemnation 
proceedings  are  concluded,  or  if  not  taken 
within  the  time  stated,  then,  at  the  end  of 
that  time,  application  may  be  made  to  the  . 
trial  court,  and  such  judgment  then  entereil 
as  shall  be  consistent  with  this  opinion,  and 
with  such  provision  in  regard  to  costs  in- 
curred, sul>sequent  to  the  mandate  from 
this  court,  as  shall  to  that  court  seem  prop- 
er. 

Reversed  and  remanded,  with  directions 
to  reverse  the  decree  below  and  remand  t)ie 
case  for  further  proceedings  in  conformity 
to  this  opinion. 


•BOARD  OF  DIRECTORS  OF  THE  CHI- [668] 
CAGO  THEOLOGICAL  SEMINARY,  Plff, 
in  Err,, 

V. 

PEOPLE  OP  THE  STATE  O*  ILLINOIS 
cw  rel  SAMUEL  B.  RAYMOND,  Countv 
Treasurer  and  ea  offioio  Collector  of  Cook 
County,  Illinois. 

(See  8.  C  Reporter's  ed.  <MI2-681.) 

TcuDaHon — contract  ewemption — construction 
by  state  court  followed  when  not  obvious* 
ly  erroneous. 

The  decision  of  a  state  court  tliat  a  charter 


Note. — On  the  power  to  emempt  from  tawO' 
tion — see  notes  to  Hegg  v.  Mackay   (Or.)    19 
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exemption  from  taxation  of  the  property,  of 
whatever  kind  and  defcrlpdon,  belonging  or 
appertaining  to  a  theological  seminary,  does 
not  include  property  owned,  rented,  or  held 
by  it  as  an  investment,  but  not  used  In  im- 
mediate connection  with  the  seminary,  al- 
though the  income  thereof  Is  used  only  for 
the  purposes  of  the  school.  Is  not  so  obviously 
erroneous  as  to  require  reversal  by  the  Su- 
preme Court  of  the  United  States  because 
the  charter  provides  that  the  act  *'shall  be 
construed  liberally  in  ali  courts  for  the  pur- 
poses therein  expressed.' 


** 


[Nos.  140  and  2G5.] 

Argued  and  Submitted  Jantiary  20,  21,  190S, 
Decided  February  2S,  190S. 

IN  ERROR  to  the  Supreme  Ck)urt  of  the 
State   of  •  Illinois   to    review    judgments 


wbieh  affirmed  judgments  of  the  County 
Court  of  Cook  County  denying  an  exemptioi^ 
from  taxation  in  favor  of  a  theological  semi- 
nary.   Affirmed, 

See  same  cases  below,  in  Illinois  Supreme 
Court,  case  No.  140,  189  III.  439,  59  N.  E. 
977,  case  No.  265,  193  Ul.  619,  61  N.  E.  1022. 

Statement  by  Mr.  Justice  PeeU&amt 

These  cases,  between  the  same  parties^ 
come  here  by  writs  of  error  to  the  supreme 
court  of  Illinois,  which  held  certain  prop- 
erty of  the  plaintiff  in  error  not  exempt 
from  taxation.     189  III.  4.39,  59  N.  E.  977. 

The  case  No.  140  involves  taxes  for  the 
year  1899,  and  No.  265  for  the  year  1900. 

The  plaintiff  in  error  claims  exemption 
under  its  charter,  passed  in  18^5,  entitled 
"An  Act  to  Incorporate  the  Chicago  *Theo-[663] 


L.  R.  A.  77;  and  WhiUug  v.  West  Point  (Va.) 
16  L.  R.  A.  860. 

On  construction  of  exempHont  from  taxation 
— see  notes  to  Catlin  v.  Trinity  College  (N.  Y.) 
8  L.  R.  A.  206:  and  Church  of  St.  Monica  v. 
New  York  (N.  Y.)   7  L.  R.  A.  70. 

As  to  taxation  of  property  devoted  to  educa- 
tional, literary,  and  scientific  purposes — see 
note  to  Auditor  General  v.  University  of  Mich- 
ignn  (Mich.)  10  L.  R.  A.  376. 

On  the  effect  of^  using  property  of  a  reliffious, 
charitable,  or  educational  institution  in  secular 
busintss  or  for  revenue,  upon  its  right  to  ex- 
emption from  taxation — see  note  to  Book  Agents 
of  M.  E.  Church,  South  v.  Hinton  (Tex.)  19 
L.  R.  A.  289. 

Exemption  of  property  of  educational  institu- 
tlons  from  taxation,  as  affected  by  use  for 
other  than  educational  purposes. 

This  question  depends  for  its  solution  upon 
the  construction  of  the  various  statutes  grant- 
ing the  exemption.  Frequently  the  exemption  Is 
granted  in  such  general  terms  and  so  abso- 
lutely that  It  mny  be  claimed  regardless  of 
the  use  to  which  the  property  Is  devoted. 

Thus,  an  exemption  of  real  estate  **80  loiig 
as  it  belongs  to  an  incorporated  institution  of 
learning  "  remains  in  force  as  long  as  the  title 
remains  in  the  institution,  although  the  prop- 
erty is  leased  to  third  persons.  The  exemption 
does  not  depend  on  the  use.  University  of  the 
South  V.  Skidmore,  87  Tenn.  155. 

And  an  exemption  of  all  corporate  property 
belonging  to  the  institution  applies  to  all  prop- 
erty of  the  corporation  which  It  may  lawfully 
acquire  and  hold  under  the  terms  of  its  char- 
ter, and  Is  not  limited  to  property  actually 
used  and  occupied  by  it.  State  v.  Hamline 
University,  46  Minn.  816.  48  N.  W.  1119. 

And  where  all  houses,  lots,  or  revenues  of  a 
college,  not  exceeding  a  certain  value  per  an- 
num, are  exempted  from  taxation,  lands  ac- 
quired by  the  college  Defore  the  income  reached 
the  designated  amount  would  not  be  taxable 
even  to  one  to  whom  it  had  been  leased  by 
the  college.     Hardy  v.  Waltham,  7  Pick.  108. 

The  president's  house,  when  used  by  hdm  In 
the  discharge  of  his  official  duties,  has  been 
regarded  as  exempt. 

Thus  the  president's  house  owned  by  a  col- 
lege and  used  by  him  in  the  discharge  of  his 
duties  connected  with  the  Institution  Is  a  part 
of  the  college  plnnt,  and  as  such  exempt  from 
taxation  under  Pa.  act  May  14,  1874,  P.  L. 
158,  although  separated  from  the  college  cam- 
pus by  a  public  street.  Ursdnus  College  v. 
Collegeville.  17  Montg.  Co.  L.  Rep.  61. 
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And  a  dwelling  house  occupied  by  the  presi- 
dent of  the  college  and  his  family,  built  with 
funds  expressly  given  for  the  purpose  of  erect- 
ing such  a  house  for  the  president  and  his 
successors  in  office,  situated  on  the  college 
grounds  and  kept  In  order  and  repair  at  the 
expense  of  the  college,  and  largely  used  for 
college  functions,  and  for  the  convenience  of 
the  college  and  president  for  faculty  and 
student  conferences,  is  within  a  statutory  ex- 
emption from  taxation  of  property  occupied  by 
a  college  or  an  officer  thereof  for  the  purposes 
for  which  It  was  Incorporated.  Harvard  Col- 
lege  V.  Cambridge,  176  Mass.  146,  48  L.  It  A. 
547.  65  N.  E.  844. 

In  Amherst  College  v.  Anrherst,  178  Mass. 
232,  63  N.  B.  815,  It  appeared  that  premises 
belonging  to  a  college  were  occupied  as  a  resi- 
dence by  its  preirtdent  and  his  family ;  that 
such  president  paid  rent  to  the  college  and 
water  rates ;  established  a  tennis  court  thereon 
at  his  own  expense,  and  for  aome  years  palA 
for  the  oare  of  the  grounds;  that  he  paid  the 
inside  expenses  of  tl\^  house,  and  might  be 
found  to  have  exercised  the  same  control  over 
it  that  he  did  over  another  house  which  he 
previously  had  hired.  The  court  held  that  It 
was  error  to  hold  as  a  matter  of  law  that  U» 
occupation  was  for  the  purposes  for  which  the 
college  was  incorporated,  as  the  most  that 
could  be  contended  was  that  there  was  ervl- 
dence  warranting  a  finding  of  fact  that  the> 
dominant  purposes  of  the  president's  occupa- 
tion   were  not  private,  but  for  such  purposes. 

A  residence  for  teachers  is  generally  held  to- 
be  necessary  to  the  efficiency  of  the  instltn- 
tion,  and  Is  therefore  exempt  from  taxation 
unless  the  exemption  Is  a  very  limited  one. 

Thus,  under  a  statute  exempting  colleges  anA 
the  grounds  attached  to  such  Institutions,  neces* 
sary  to  their  proper  occupancy,  use,  and  en- 
joyment, and  not  leased  or  otherwise  used 
with  a  view  to  profit,  houses  erected  near  the 
college  buildings,  and  used  as  places  of  resi- 
dence for  the  professors  without  charge  for 
rent,  are  exempt.  Ramsey  County  v.  Macaies> 
ter  College,  51  Minn.  437,  18  L.  R.  A.  278» 
53  N.  W.  704. 

And  a  convent  building  used  solely  as  a  resi- 
dence for  the  tea<Uiers  in  a  school  maintained 
AS  a  charity,  and  which  is  pan  of  the  school 
property  and  Is  necessary  for  the  efficient  oper- 
ation and  management  of  the  school,  is  in- 
cluded 4n  a  statu toi7  exemption  from  taxation 
of  such  **  institutions  of  learning,  .  .  . 
with  the  grounds  thereto  annexed  and  neces- 
sary for  occupancy  and  enjoyment  of  the  same.**^ 
White  V.  Smith,  189  Pa.  222,  43  L.  R.  A.  498,  42 
Ati.  126. 
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Chicago  Thbolooioal  Seminabt  t.  Illinois  ex  rel.  Raymond. 


logical  Seminary/'  a  copy  of  which  is  set 
forth  in  the  margin.t 

The  supreme  court  of  the  state  held  that 


the  provision  granting  the  exemption  from 
taxation  in  §  6  referred  only  to  propeity 
used  in  connection  with  the  seminary,  and 


tSec.  1.  B0  it  enacted  by  the  People  of  the 
Btato  of  lllinoie,  represented  in  the  General  As- 
sembly, That  Stephen  Feet  (and  twenty-three 
other  persons,  named  in  the  act),  and  their  suc- 
cessors be,  and  they  hereby  are,  created  a  body 
politic  and  corporate,  to  be  styled  "The  Board 
of  Directors  of  the  Chicago  Theological  Semi- 
nary,*' and  by  that  name  and  style  to  remain 
and  bare  perpetual  succession,  with  full  power 
to  sue  and  be  sued,  plead  and  be  impleaded ; 
to  acquire,  hold,  and  convey  property,  real  and 
personal ;  to  have  and  use  a  common  seal ;  to 
alter  »ind  renew  the  same  at  pleasure ;  to  make 
and  alter  a  constitution  and  by-laws  for  the 
conducting  and  government  of  said  institution, 
and  fully  to  do  whatever  may  be  necessary  to 
carry  out  the'object  of  this  act  of  Incorporation. 

Sec.  2.  That  the  seminary  shall  be  located  in 
or  near  the  city  of  Chicago.  The  object  shall 
be  to  furnish  Instruction  and  the  means  of  edu- 
cation to  young  men  preparing  for  the  gospel 
ministry,  and  the  institution  shall  be  equally 
open  to  all  denominations  of  Christians  for  this 
purpose. 

Sec  3.  That  the  board  of  directors  shall  con- 
sist of  twenty-four  members,  nine  of  whom  shall 


constitute  a  quorum  for  the  transaction  of 
business.  The  directors  shall  hereafter  be 
elected  in  accordance  with  the  provisions  of 
the  constitution  under  which  they  act,  and 
shall  hold  their  office  until  their  successors  are 
appointed. 

Sec.  4.  I'he  board  of  directors  shall  have  pow- 
er to  appoint  an  executive  committee  and  such 
agents  as  they  may  deem  necessary,  and  such^ 
officers,  professors,  and  teachers  as  the  govern- 
ment and  Instruction  of  the  seminary  may  re- 
quire, and  prescribe  their  duties,  to  remove  any 
of  them  for  sufficient  reasons,  and  prescribe  and 
direct  the  course  of  studies  to  be  pursued  In  the 
institution;  also  to  confer  such  degrees  as  are 
consistent  with  the  object  of  the  Institution. 

Sec.  5.  That  the  property,  of  whatever  kind 
or  description,  belonging  or  appertaining  to- 
said  seminary,  shall  be  forever  free  and  exempt 
fron^  all  taxation,  for  all  purposes  whatsoever. 

Sec.  6.  This  act  to  take  effect  and  be  in  force 
from  and  after  its  passage,  and  It  shall  be- 
deemed  a  public  act,  and  shall  be  construed  lib- 
erally In  all  courts  for  the  purposes  therein  ex- 
pressed. 


So,  houses  belonging  to  the  college  and  with- 
in the  college  grounds  are  not  deprived  of  ex- 
emption because  occupied  as  places  of  resi- 
dence by  teachers  employed  in  the  Institution. 
Northampton  County  v.  Lafayette  College,  128 
Pa.  182,  18  Atl.  516. 

And  an  exemption  of  all  colleges  and  the 
lands  whereupon  they  are  erected  will  Include 
houses  erected  on  the  college  grounds  for  the 
residence  of  professors,  and  occupied  by  them 
free  of  rent.     State  v.  Roes,  24  N.  J.  L.  498. 

But  under  a  statute  exempting  all  lots  of 
ground  set  apart  for  schoolhousea  academies, 
and  colleges,  with  the  buildings  thereon  occu- 
pied for  those  purposes,  but  declaring  that  the 
buildings  not  occupied  for  llt:erair7  purposes  may 
be  taxed,  houses  erected  on  the  college  grounds 
and  occupied  by  the  professors  as  residences 
are  taxable.  Kendrick  v.  Farquhar,  8  Ohio, 
196. 

Houses  occupied  by  college  professors,  for 
the  use  of  which  an  allowance  Is  made  as  part 
of  the  compensation  for  their  services,  the 
principal  or  dominant  consideration  In  regard 
to  such  occupation  having  reference  to  the  per- 
formance of  their  official  duties,  rather  than 
to  the  private  benefit  which  they  receive  In  the 
way  of  homes  for  themselves  and  their  families, 
are  occupied  by  them  for  the  purpose  for  which 
the  college  was  Incorporated,  and  are  therefore 
exempt  from  taxation.  Harvard  College  v. 
Cambridge,  175  Biass.  145,  48  L.  R.  A.  547, 
55  N.  B.  844. 

But  the  occupancy  of  real  property  by  an  edu- 
cational institution  or  its  officers  for  the  pur- 
poses for  which  It  was  incorporated,  in  order 
to  exempt  the  property  from  taxation,  under 
Mass.  Pub.  Stat.  chap.  11,  {  5,  cl.  8,  as  amended 
by  Mass.  Stat.  1889,  chap.  465,  must  have,  or 
be  supposed  to  have,  a  direct  connection  with 
such  purposes.  Phillips  Academy  v.  Andover, 
175  Mass.  118,  48  L.  R.  A.  550,  55  N.  E.  841. 
And  premises  occupied  by  professors.  Instruc- 
tors, or  employees  In  the  college  strictly  as 
private  residences,  under  an  agreement  by  which 
the  rent  was  to  be  paid  by  a  deduction  made 
monthly  by  the  college  from  their  salaries,  are 
not  BO  occupied  for  the  purposes  for  which  the 
college  was  incorporated  as  to  be  exempted 
from  taxation.  Williams  College  v.  Wllllams- 
town.  167  Mass.  505,  46  N.  B.  394. 
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And  premises  used  as  the  home  of  tearher» 
whose  duties  are  almost  entirely  performed  in 
a  school  held  In  a  church  on  adjoining  premises 
belcMigIng  to  a  different  owner  are  not  exempt. 
St  James  Educational  Inst.  v.  Salem,  153  Masa 
185,  10  L.  R.  A.  573.  26  N.  B.  636. 

Real  property  substantially  owned  and  en- 
joyed by  a  professor  in  a  college  Is  not  within 
the  exemption  of  college  property  from  taxa- 
tion, although  the  title  remains  In  the  college. 
Yale  University  v.  New  Haven,  71  Conn.  816, 
43  L.  R.  A.  490.  42  Atl.  87. 

In  Pierce  v.  Cambridge,  2  Cusfa.  612,  one  of 
the  professors  of  Harvard  College,  who  had* 
leased  from  the  college  for  a  residence  for  him- 
self and  family  a  house  and  lot  owned  by  It. 
was  held  to  be  taxahle  on  his  Interest  therein, 
notwithstanding  the  statutory  exemption  from 
taxation  of  "  such  real  estate  belonging  to  such 
Institutions  as  shall  be  actually  occupied  by 
them  or  by  their  officers  for  the  purposes  for 
which  they  are  Incorporated."  But  the  court 
expressed  the  opinion  that  It  would  be  other- 
wise If  the  building  had  been  occupied  by  the^ 
professor  by  permission  of  the  college,  without 
having  any  estate  therein  or  paying  any  rent 
therefor. 

Professors  and  instructors  In  a  college  are- 
officers  thereof  within  the  meaning  of  Mass. 
Stat.  1889,  chap.  465.  exempting  from  taxation^ 
reel  property  occupied  by  a  college  or  its  of- 
ficers for  the  purposes  for  which  It  was  incor- 
porated. Williams  College  v.  Williamstown,. 
167  Mass.  505,  40  N.  B.  394. 

Even  where  the  exemption  is  confined  to- 
property  "exclusively**  used  for  educational  pur- 
poses, an  incidental  use  of  such  property  for 
residential  purposes  has  sometimes  been  he\& 
to  be  within  such  exemption. 

Thua  a  theological  school  building  where  the 
students  attend  recitations  and  lectures  Is  ex- 
empt from  taxation  as  ''used  solely  and  exclu- 
sively for  .  .  .  schoola"  within  the  rot'an- 
Ing  of  Colo.  Const,  art.  10,  9  5.  and  2  Mltl'a 
Ann.  Stat  S  8768,  although  the  entire  building 
Is  used  by  the  bishop  of  the  diocese  and  bi» 
family  as  a  residence.  In  accordance  with  one- 
of  the  conditions  aitached  to  a  -part  of  thp  do- 
nation which  was  used  for  buying  the  prem- 
Iises.  Cathedral  of  St.  John  v.  Arapahoe  County^ 
Treasurer,  29  Colo.  143,  68  Pac.  272. 
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did  not  include  other  property  which  might 
be  owned,  rented,  or  held  by  the  seminary 
as  an  investment,  although  the  income 
thereof  was  used  solely  for  school  purposes. 
Accordingly,  property  which  was  not  so  in- 
cluded, and  which  is  involved  in  these  ac- 
tions, was  taxed  under  the  preneral  taxing 
£664]  law  of  the  state,  enacted  in  1872.  *In  enfor- 
cing the  taxation  of  the  outside  property  of 
plaintiff  in  error  under  that  act,  it  is 
claimed  that  the  obligation  of  the  contract 
contained  in  the  act  of  1866,  the  charter  of 
the  plaintiff  in  error,  was  impaired. 

It  is  conceded  that  the  charter  of  incor- 
poration  was  duly  accepted,  and  that,  act- 
liig  on  the  faith  of  its  provision,  the  plain- 
tiu  in  error  has  acauired  by  donation  and 
purchase  a  part  of  tne  real  estate  on  which 
the  taxes  in  question  were  levied,  and,  in 
addition,  has  expended  in  the  erection  and 


purchase  of  buildings  on  the  real  estate 
owned  by  it  an  amount  exceeding  $200,000, 
and  a  lar^  number  of  students  have  been 
and  are  being  instructed  by  it  in  pursuance 
.of  its  charter.  The  pieces  of  real  estate  up- 
on which  the  taxes  in  these  cases  were  lev- 
ied were  acquired  by  the  plaintiff  in  error  by 
gift  or  purchase,  and  were  held  by  it  to  pro- 
mote the  objects  for  which  it  was  incorpo- 
rated, and  the  rentals  received  from  such 
real  estate  are  used  for  those  purposes,  al- 
though the  property  is  not  used  in  immedi- 
ate connection  with  the  seminary. 

Mr.  John  J.  Herriek  argued  the  cause, 
ajid,  with  Mr,  Davi8  Falcs,  nled  a  brief  for 
plaintiff  in  error: 

In  the  following  cases,  in  which  the  ju- 
risdiction of  this  court  was  invoked  on  the 
ground   that  the  subsequent  law   and   the 


And  the  portitl  use  of  a  college  building  by 
the  teachers  employed  in  the  college  is  Inci- 
dental to  the  purpose  of  snch  college,  and  such 
building  Is  therefore  within  a  constitutional  ex- 
emption of  all  buildings  and  property  used  ex- 
clusively for  colleges  or  other  school  purposes. 
State  ew  rel,  Cunningham  v.  Orleans  Bd.  of 
Assessors.  62  La.  Ann.  228,  26  Bo.  872.  The 
•court  said,  however:  "We  feel  called  on  to 
state  that  our  decision  on  this  point  is  to  be 
■deemed  strictly  confined  to  the  facts  of  this 
esse  as  presented  in  the  record.  We  are  not 
inclined  to  strain  college  and  school  exemptions 
so  as  to  embrace  property  substantially  de- 
voted to  residences.*' 

And  the  ftict  that  teachers  employed  In  the 
•cbool  occnpy  xx>om8  In  the  building  does  not 
-destroy  the  right  to  exemption.  Blackman  v. 
Houston,  39  La.  Ann.  693.  2  So.  193. 

But  property  used  partly  for  school  puiposes 
■and  partly  for  purposes  of  residence  by  the  own- 
er and  his  family  cannot  claim  the  full  exemp- 
tion from  taxation  accorded  by  La.  Const.  1879, 
art.  207.  La.  Const.  1898.  art  230,  to 
property  "used  exclusively  for  colleges  and 
other  school  purposes."  Ferrell  v.  Penrose,  52 
La.  Ann.  1481,  27  So.  945. 

And  under  an  exemption  of  the'  buildings 
^vsed  exclusively  for  school  purposes  a  building 
In  which  the  owner  resides  with  his  family, 
who  are  all  either  teachers  or  pupils  in  the 
school.  Is  not  exempt,  although  the  main  use  of 
the  building  is  for  school  purposesi  Bed  v. 
-Johnson.  58  Tex.  288. 

A  building  used  at  the  same  time  for  school 
purposes  and  as  a  family  residence  by  the  per- 
son having  charge  of  the  school  is  not  exempt 
from  taxation  as  used  exclusively  for  school 
-purposes, .  unless  such  occupancy  is  necessaiy 
in  the  discharge  of  his  duties  as  an  educator, 
or  to  promote  the  success  eft  the  schoOl.  Wat- 
eon  V.  Cowles,  61  Neb.  216,  85  N.  W.  35. 

The  residence  of  a  practising  attorney  is  not 
exempted  from  taxation,  under  Tex.  Rev.  Stat. 
1895,  art  5065,  as  a  building  used  exclusively 
for  school  purposes,  because  his  wkfe  conducts 
.a  school  therein.  Edmonds  v.  San  Antonio,  14 
Tex.  Civ.  App.  15«,  36  S.  W.  495. 

Real  property  containing  buildings,  some  of 
which  arc  used  solely  for  school  purposes  and 
others  for  residence  and  family  purposes  of 
those  conducting  the  school,  is  not,  as  a  whole, 
within  a  statutoiy  exemption  from  taxation  of 
property  used  exclusively,  for  school  purposes. 
San  Antonio  v.  Seeley  (Tex.  Civ.  App.)  67  S. 
W.  688. 

So  far  as  a  Jesuit  college  building  is  used  as 
a  residence  by  pr*ests  of  an  adjoining  Jesuit 
church  who  are  not  teachers  in  the  college,  the 
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building  is  deprived  of  Its  exemption  from  tax- 
ation under  a  constitutional  exemption  of  prop- 
erty used  "exclusively"  for  schools  and  col- 
leges. State  ew  rel.  Cunningham  v.  Orleans,  62 
La.  Ann.  223,  26  So.  872. 

Dormitories  and  dining  halls  furnished  by 
Harvard  College  for  the  use  of  Its  students  are 
devoted  to  college  purposes,  and  are  therefore 
exempt  from  taxation.  Harvard  College  v. 
Cambridge,  176  Biass.  145,  48  L.  R.  A.  547, 
55  N.  B.  844. 

Buildings  used  by  a  college  exclusively  as 
dormitories  and  dining  halls  for  students  are 
"exclusively  occupied"  as  a  college  within  the 
meaning  of  Conn.  Gen.  Stat.  S  3820,  providing 
for  the  exemption  of  buildings  so  occupied  from 
taxation.  Yale  University  v.  New  Haven,  71 
Conn.  316,  48  L.  R.  A.  400,  42  Atl.  87. 

Under  an  exemption  of  lands  owned  or  leased 
by  colleges,  etc.,  the  mere  Incidental  renting  of 
portions  of  buildings  acquired  for  purposes  of 
the  school,  such  as  dormitories  and  residences 
for  teachers,  etc.,  will  not  annul  the  exemption. 
Wlllard  V.  Wke,  59  Vt.  202.  9  Atl.  907. 

But  buildings  belonging  to  an  academy,  which 
are  rented  by  it  to  its  professors  and  students 
for  living  apartments,  are  not  within  the 
exemption  from  taxation  of  "seminaries  of 
learning,"  made  by  N.  H.  Pub.  Stat.  chap.  55, 
S  2.  New  London  v.  Colby  Academy,  69  N.  H. 
443,  46  Atl.  743. 

And  the  exemption  of  lands  "for  the  use  of 
the  academy"  will  not  Include  a  building  used 
as  a  boarding  l^ouse  and  dormitory  for  students, 
under  the  charge  of  a  superintendent  who  has 
poasesfdon  of  all  the  room  not  needed  by  them, 
and  derives  a  revenue  from  it  by  using  it  as  a 
hotel.  Phillips  Exeter  Academy  v.  Exeter,  58 
N.  H.  3.00,  42  Am.  Rep.  589. 

School  farms  and  gardens  are  generally  held 
to  be  exempt. 

Thus,  a  farm  and  the  farming  stoclc  owned 
by  a  college,  and  by  it  worked  only  to  raise 
produce  for  a  boarding  house  kept  by  the  insti- 
tution to  supply  board  to  students  at  its  ac- 
tual cost  is  exempt  from  taxation  under  a  stat* 
ute  exempting  the  property  of  such  Institutions 
and  the  real  estate  belonging  to  them,  which  Is 
occupied  by  them  or  their  officers  for  the  pur- 
poses for  which  they  were  incorporated.  Wes- 
ley an  Academy  v.  Wllbraham.  99  Mass.  590. 

So,  under  an  exemption  of  every  incorporated 
academy  or  other  seminary  of  le«Lmlng,  and  the 
several  lota  whereon  such  buildings  are  used 
or  situated,  a  farm  containing  nearly  300  acres, 
which  is  used  in  connection  with  the  seminary, 
Is  exempt.  People  ea>  rel.  Seminary  of  Ouf 
Lady  of  Angels  v.  Barber,  42  Hun,  28. 

And  the  fact  that  a  irartion  of  the  land  is 
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■acttfoo  of  the  state  officers  in  levyine  a  tax 
vinder  it  impaired  tiie  obligation  of  the  con- 
tract of  exemption,  this  court  euartained  the 
Jurisdiction  and  enforced  tiie  <ri>ligation  ol 
the  contract: 

yorihu)e9tem  Univtfraity  t.  niinoia,  99 
U.  S.  300,  25  L.  ed.  387;  St.  Anna's  Asy- 
lum V.  Nmo  Orleans,  105  U.  S.  362,  26  L 
•ed.  1128;  Piqua  Branch  of  State  Bank  ▼. 
Knoop,  16  How.  378,  14  L.  ed.  981;  Bome  of 
the  Friendless  ▼.  Rouse,  8  Wall.  430,  19 
L.  ed.  495 ;  Washington  University  v.  RousSf 
S  WalL  439,  19  L.  ed.  498. 

The  determination  of  the  Fedeiul  ques- 
tion presented  involves  the  decision  of  the 
•question  as  to  the  proper  construction  of  the 
•exemption  provision  of  the  charter  of  plain- 
tifr  in  error;  and  this  court  will,  therafore, 
determine  for  itself,  in  the  exercise  of  its 
appellate  and  revisory  jurisdiction,  the  ques- 


tion of  construction  presented,  irrespectlTt 
of  the  decision  made  by  the  state  supreme 
couit. 

Northu)est0m  University  t.  Illinois,  99 
U.  S.  309,  26  L.  ed.  387;  Jefferson  Branch 
Bank  ▼.  SkeUy,  1  Black,  443,  17  L.  ed.  177; 
Proprietors  of  Bridges  v.  Hohoken  Land  d 
Improv.  Co.  1  Wall.  144,  17  L.  ed.  576;  Pi- 
qua Branch  State  Bank  v.  Knoop,  16  How. 
369,  14  L.  ed.  977;  Delmas  ▼.  Merchants' 
Mut.  Ins.  Co.  14  Wall.  668,  20  L.  ed.  760; 
Houston  d  T.  0.  R.  Co.  v.  Texas,  177  U.  S.66, 
44  L.  ed.  673,  20  Sup.  Ct.  Rep.  545;  Colum- 
bia Water  Poujer  Co^  v.  Columbia  Electric 
Street  R.  Light  d  P.  Co.  172  U.  S.  475,  43 
L.  ed.  521,  19  Sup.  Ct.  Rep.  247. 

The  title  of  an  act  may  pit^^erly  be  re- 
ferred to,  to  ascertain  the  legislative  in- 
tention. 

Church  of  Holy  Trinity  v.  United  States, 


used  for  a  vegetable  garden  for  the  use  of  the 
pupils  and  teachers  of  the  school  does  not  re- 
move the  exemption.  People  ew  rel.  Academy  of 
43acred  Heart  v.  New  Tork  Tax  &  A.  Comrs.  6 
Hun.  110;  People  em  rel.  St.  Johns  College  v. 
New  York  Tax  Comrs.  10  Hun,  246;  Casskino 
T.  Ursullne  Academy,  64  Tex.  678;  Re  Appll- 
•catlon  against  Certain  Lots  (Minn.)  March  22, 
1881. 

And  lands  within  the  same  Inclosnre  with 
the  seminary  buildings  are  exempt,  although  a 
part  are  used  for  a  vegetable  garden,  etc.,  for 
the  exclusive  use  of  the  institution,  and  not 
^'otherwise  us^  with  a  view  to  profit'*  Monti- 
cello  Female  Seminary  v.  People,  106  111.  99S, 
46  Am.  Uep.  702. 

Under  an  exemption  of  property  actually 
used  for  the  purpose  for  which  the  college*  was 
•created,  land  is  exempt  which  is  used  to  raise 
vegetables,  etc.,  for  use  in  boarding  students. 
State  V.  Fisk  Univeriity.  87  Tenn.  238,  10  S. 
W.  284. 

Land  belonging  to  an  educational  Institution, 
<m  which  are  some  of  its  minor  buildings  and 
a  hospital  for  contagions  diseases,  the  remaln- 
•der  of  which  Is  used  as  a  pleasure  ground  for 
the  pupils  and  for  a  garden  and  for  pasturage, 
the  vegetable  and  dairy  products  being  largely 
consumed  in  the  institution,  is  within  the  stat- 
utory exemption  from  municipal  schoo>l  taxes  of 
property  occupied  by  educational  institutions 
for  the  purposes  for  which  they  were  estab- 
lished. Conunissnires  d'Ecoles  de  la  Cote  des 
Nelges  V.  Les  Socurs  de  la  Congregation  de 
Notre  Dame,  Rap.  Jud.  Quebec,  12  C.  S.  444. 

To  the  contrary  Is  St.  Gabriel  v.  Notre  Dame, 
12  Can.  S.  C.  45.  where  the  Canadian  supreme 
court,  following  the  dissenting  opinion  of  Dor- 
Ion,  Ch.  J.,  in  Verdun  v.  Notre  Dame.  1  Dor. 
Q.  B.  Rep.  164,  held  that  land  belonging  to  an 
educational  Institution,  but  situated  In  a  dlffer- 
«»nt  municipality  and  used  by  it  as  a  farm,  the 
products  of  which  were  consumed  by  such  insti- 
tution, was  not  within  the  exemption  from  mu- 
nicipal school  taxe«i  of  all  property  occupied  by 
such  Institution  for  the  objects  for  which  It  was 
Instituted,  ond  not  held  for  the  purpose  of  de- 
riving any  income  therefrom. 

So.  in  Quebec  v.  Llmoilou  [1809]  A.  C.  288, 
land  belonging  to  a  seminary  and  worked  by  It 
as  a  farm  in  order  to  derive  revenue  therefrom 
was  held  not  to  be  within  an  exemption  from 
municipal  taxatJon  of  property  belonging  to  or 
ocTopied  by  educational  Institutions  for  the 
ends  for  which  they  were  established,  "and  not 
po«is»9SPd  solely  by  them  for  the  purpose  of  de 
riving  a  revenue  therefrom,**  although  such  land 
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was  not  detached  from  other  land  belonging  to 
the  seminaiT  used  by  it  as  a  country  resort  for 
its  students,  and  was  Itself  occasionally  used 
for  recreation  purposes. 

The  mere  fact  that  the  surplus  products  of 
the  farm,  which  cannot  be  used  In  the  school, 
are  sold  for  cash  and  the  proceeds  applied  to 
school  purposes,  will  not  remove  the  exnfiptlon. 
Mount  Hermon  Boys*  School  v.  Oill,  146  Masa 
149,  18  N.  B.  854. 

But  where  the  exemption  Is  of  property  ex- 
clusively devoted  to  educational  xrarposes,  a 
farm  connected  with  a  college  is  not  exempt, 
although  agriculture  Is  taught  thereon  If  a 
portion  of  the  products  are  each  year  sold  for 
caah,  the  proceeds  of  which  are  applied  to  the 
purposes  of  the  Institution.  St  Mary's  Col- 
lege V.  Crowl,  10  Kan.  448. 

And  land  belonging  to  a  university  and  used 
for  pasturing  cows  and  raising  vegetables  for 
the  institution,  or  to  afford  th$  students  the 
means  of  acquiring  practical  know4edge  of  gar- 
dening, cannot  be  deemed  included  under  the 
constitutional  exemption  of  property  used  ex- 
clusively for  schools  and  colleges.  State  em  rel, 
Cunningham  v.  Orleans,  52  La.  Ann.  228,  26  So. 
872. 

An  unused  tract,  chiefly  forest  land,  on  one 
side  of  which  a  schoolhouse  standa  la.  as  re- 
gards the  excess  over  the  land  necessary  for 
the  use  of  the  school,  not  so  "set  apart  and  ex- 
clusively used*'  for  educational  purposes  as  to 
be  within  a  statutory  exemption  from  taxation 
of  land  so  used.  Congregation  of  U.  B.  v.  For- 
syth County,  116  N.  C.  489.  20  S,  B.  626. 

Vacant  and  unused  land  belonging  to  a  college 
is  not  within  a  statutory  exemption  from  tax- 
ation of  grounds  and  buildings  of  literary  in- 
stitutions devoted  solely  to  the  appropriate  ob- 
jects oX  such  institutions,  and  not  leased  or 
otherwise  used  with  a  view  to  pecuniary  profit. 
Foy  V.  Coe  College,  95  Iowa.  689,  64  N.  W.  636. 

The  statutory  exemptions  are.  In  general,  not 
broad  enough  to  cover  property  rented  or  kept 
with  a  view  of  obtaining  revenue  therefrom. 

Real  estate  held  for  sale  to  raise  money  for 
the  institution  is  not  exempt  under  a  statutory 
exemption  of  such  property  as  may  be  necessary 
for  carrying  out  the  design  of  the  seminary 
while  used  exclusively  for  that  purpose.  County 
Comrs.  V.  Colorado  Seminary.  12  Colo.  497. 

Realty  belonging  to  an  educational  associa- 
tion, the  rents  and  profits  of  which  are  used 
exclusively  for  educational  purposes,  Is  not 
within  a  charter  exemption  from  taxation  of  all 
the  property  held  or  appropriated  by  or  for 
said  association  "for  the  exclusive  purposes  of 
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143  U.  S.  457.  36  L.  ed.  226,  12  Sup.  Ot. 
R^.  611;  Smythe  t.  Fiske,  23  Wall.  374, 
23  L.  ed.  47 ;  Emerson  v.  Hall,  13  Pet.  409, 
10  L.  ed.  223 ;  Bell  v.  New  York,  106  N.  Y. 
144,  11  N.  E.  495;  8t.  Vincenfa  College  t. 
Schaefer,  104  Mo.  261,  16  S.  W.  395. 

There  can  be  no  room  for  question  tlubt 
the  mention  of  the  '^Chicago  Theological 
Seminary,"  in  tiie  title  of  tihe  act,  referred 
to  the  institution  incorporated  by  the  act, 
and  not  **to  the  property,"  the  school  build- 
ings, etc 

Emerson  t.  Hall,  13  Pet  409,  10  L.  ed. 
223;  Bell  t.  New  York,  105  N.  Y.  139,  11  N. 


E.  495;  8t.  Vincent's  College  t.  Sohaeferr 
104  Mo.  261,  16  S.  W.  395. 

It  was  natural  and  appropriaAe  to  use 
the  words  "said  seminary^*  to  designate  the 
incorporated  institution  referred  to  in  the 
title  of  the  act  as  "The  Chicago  Theological 
Seminary,*:  and  again,  in  8  4,  as  "the  sem- 
inary." 

Marine  Bank  t.  Biays,  4  Harr.  &  J.  338; 
8t,  Vincent's  College  v.  Schaefer,  104  Mo. 
261,  16  S.  W.  395;  Nobles  County  v.  Ham- 
line  University,  46  Minn.  316,  48  N.  W. 
1119. 

The  precise  word  "located"  is  frequently 
used  in  charters  and  otiier  statutes  as  ap- 


relltrion  or  education.'*     Stahl  t.  Kansas  Edu- 
cational Asso.  54  Kan.  642,  88  Pac.  796. 

Property  rented  out  is  not  "set  apart  and  ex- 
cluslTely  used**  for  educational  purposes  with- 
in the  meaning  of  a  statutory  exemption  from 
taxation  of  property  so  used,  even  though  the 
rents  may  be  so  applied.  Congregation  of  U. 
B.  B.  y.  Forsyth  County.  116  N.  C.  489.  20  S. 

B.  626. 

Real  property  owned  by  a  theological  sem- 
inary is  not,  unless  Its  corpus  as  well  as  Its 
Income  Is  used  for  educational  purposes,  within 
a  charter  exemption  from  taxation  of  "all  per- 
sonal estate,  real  estate  not  exceeding  100  acres 
In*  land  t>elonglng  to  the  corporation.  .  .  . 
so  long  as  the  same  Shall  be  used  and  the 
ayalls  thereof  expended  solely  for  the  purposes 
of  education  and  Instruction."  Hartford  ▼. 
Hartford  Theological  Seminary.  66  Conn.  475, 

84  Atl.  488. 

And  land  belonging  to  a  theological  seminary, 
partly  meant  and  In  part  yielding  rents  for  lU 
■npport.  are  not  even  within  a  charter  exemp- 
tion from  taxation  of  "the  property,  of  what- 
eyer  kind  or  description,  belonging  or  apperUln- 
Ing  to  said  seminary."  People  «p  rel  Kocher- 
sperger  y.  Chicago  Theological  Seminary,  174 
111.  177,  51  N.T?.  198;  Chicago  Theological  Sem- 
inary y.  People,  189  111.  439.  59  N.  B.  977; 
Chicago  Theological  Seminary  y.  People,  193 
111.  619.  61  N.  K.  1022. 

An  exemption  of  all  buildings  used  excluslye- 
ly  for  literary  purposes,  and  not  leased  or  other- 
wise used  with  a  ylew  to  profit,  does  not  extend 
to  a  buUdlng  a  portion  of  which  Is  rented  for 
stores,  etc..  although  the  remainder  Is  used  for 
the  purposes  of  a  college,  and  the  Income  de- 
rlyed  from  the  rent  of  the  stores  Is  applied  to 
the  support  of  the  college  and  payment  of  Its 
debta     Cincinnati   College  y.   SUte,   19   Ohio, 

An  exemption  of  schoolhouses  so  long  as  tne 
same  are  used  for  that  purpose  does  not  exempt 
a  portion  of  a  building  owned  by  a  person  who 
conducts  a  school  In  the  upper  stories,  and  lete 
the  lower  floors  for  business  purposes.  Wy- 
man  y.  St.  Louts,  17  Mo.  836. 

The  exemption  of  college  grounds  wlU  not  In- 
clude land  and  buildings  rented  to  a  third  per- 
son to  be  used  tis  a  prirate  school.  State  y. 
Ross,  24  N.  J.  L.  498. 

A  portion  of  a  college  campus.  leased  for 
nursery  purposes  In  consideration  of  a  cash 
rental  and  Its  permanent  Improvement,  Is  not 
within  a  statutory  exemption  from  taxation  of 
such  real  property  belonging  to  educational  In- 
stitutions as  shall  be  "actually  occupied  for  the 
purposes  for  which  they  were  Incorporated.** 
Willamette  University  v.  Knight,  35  Or.  33.  56 
Pac.  124. 

But  a  seminary  does  not  waive  Its  exemption 
by  leasing  the  premises  used  by  It  as  a  board- 
ing house  during  the  usaal  summer  vacation. 
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Temple  Grove  Seminary  v.  Cramer,  98  N.  Y- 
121,  Afllrmlng  26  Hun.  809,  10  Abb.  N.  C.  424. 

And  the  statute  may  be  so  worded  as  to  In- 
clude all  property  held  by  a  school,  the  Income 
from  which  Is  devoted  to  school  purposes. 

Thus,  real  property  which  constitutes  a  part 
of  the  endowment  Is  within  a  charter  exemp- 
tion of  the  college  estate.  Brown  University  v- 
Granger.  19  R.  I.  704.  86  L.  R.  A.  847.  86  Ati. 

720. 

And  an  exemption  from  taxation  of  the  prop- 
erty of  a  college  "while  so  used  for  the  promo- 
tion of  science"  exempts  property  so  Invested  as 
to  produce  an  Income  which  Is  used  for  the  pur- 
poses of  the  college.  New  Haven  y.  Sheflleld 
Scientific  School.  69  Conn.  168,  22  Atl.  156. 

So.  an  exemption  of  "Institutions  of  educa- 
tion, not  used  or  employed  for  gain  by  any  per- 
son or  corporation,  and  the  Income  of  which  \m 
devoted  solely  to  the  cause  of  education,"  will  In- 
clude property  held  by  such  InsUtutlons  for 
rent,  the  Income  of  which  Is  used  for  the  work 
of  such  Institution,  there  being  no  qualifying 
words  which  show  or  tend  to  show  that  only 
property  used  by  the  InstltuUon  or  connected 
with  It  Is  to  be  exempted.  Kentucky  Female 
Orphan  School  v.  Louisville,  100  Ky.  470.  40 
L.  R.  A.  119.  86  S.  W.  921. 

Under  a  Constitution  permitting  the  legis- 
lature to  exempt  "such  property  as  they  may 
deem  necessary  for  school  purposes,**  the  Su- 
preme Court  of  the  United  States  has  held  that 
lands  and  other  property  the  annual  profits  of 
which,  by  way  of  rent  or  otherwise,  are  de- 
voted to  the  business  of  the  Institution  as  a 
school,  may  be  exempted.  Northwestern  Uni- 
versity V.  Illinois,  99  U.  S.  300.  25  L.  ed.  387. 
Thereby  overruling  a  decision  of  the  Illinois 
supreme  court  that  under  such  provision  It  Is 
not  competent  to  exempt  property  owned  by  ed- 
ucational corporations,  which  Is  not  Itself  used 
directly  In  aid  of  the  purposes  for  which  the 
corporation  wss  chartered,  but  which  Is  held 
for  profit  merely,  although  the  profit  Is  to  be 
devoted  to  the  proper  purposes  of  the  corpora- 
tion. Northwestern  University  v.  People.  80 
111.  836.  22  Am.  Rep.  187.  86  111.  141. 

A  corporation  organised  to  Impart  Instruction 
to  theological  students  has  not  ceased  to  devote 
Its  property  to  the  uses  for  which  it  wns  cre- 
ated, so  OS  to  forfeit  the  exemption  from  taxa- 
tion conferred  by  Its  charter,  because  it  has  be- 
come a  department  of  a  university,  and  occupies 
quarters  provided  by  the  latter  Institution, 
where,  in  exchange  for  each  accommodations.  It 
furnishes  the  university  with  a  building,  and 
retains  Its  corporate  existence,  appoints  the 
members  of  its  faculty,  prescribes  their  duties, 
and  pays  their  salaries,  and  defrays  the  entire 
expenses  of  the  school  out  of  Its  own  Income. 
People  c»  rel.  Kochersperger  v.  Baptist  Theologi- 
cal Union.  171  III.  304.  40  N.  B.  559. 
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plied  to  corporations.  At  conunon  law  it 
was  an  attribute  of  every  corporation  that 
it  had  a  locality.  Its  locality  was  the  place 
where  it  carried  on  its  operations, — ^where 
it  did  business. 

Ang.  &  A.  Priv.  Corp.  9  103;  Sangamon 
d  M.  R.  Co,  T.  Morgan  County,  14  111.  163, 
66  Am.  Dec.  497 ;  Bristol  v.  Chicago  d  A.  H. 
Co,  16  111.  436;  First  Nat.  Bank  v.  Morgan, 
132  U.  S.  141,  33  L.  ed.  282,  10  Sup.  Ot. 
Rep.  37. 

Giving  to  the  word  "belonging,"  in  9  6, 
its  primary  and  ordinary  meaning  ot  owner- 
ship, the  words  "said  seminary,**  in  the 
same  section,  could  only  refer  to  the  corpo- 
ration. 

Gammon  v.  Gammon,  163  111.  41,  38  N.  K 
890. 

Similar  general  words,  "belonging  to,"  and 
'Uhe  college,"  "the  insUtutioo,"  "the  aay- 
lum,"  etc.,  have  been  held  to  refer  to  the 
corporation  created  by  the  act,  and  to  ren- 
der exempt  all  the  property  of  the  corpora- 
tion. 

Nohlea  County  v.  Ha^nline  University,  46 
Minn.  316,  48  N.  W.  1119;  8t,  Anna's  Asy- 
lum V.  yew  Orleans,  106  U.  S.  362,  26  L. 
ed.  1128;  8t,  Vincent's  College  t.  Schaefer, 
104  Mo.  261,  16  S.  W.  396;  University  of 
the  South  V.  Skidmore,  87  Tenn.  166,  9  S. 
W.  892;  Humphries  v.  Little  Bisters  of  the 
Poor,  29  Ohio  St.  201. 

An  absurd  or  unreasonable  meaning  will 
not  be  #itribu4ed  to  the  legislature,  if  the 
language  admits  of  any  other  construction. 

Lau  (Mo  Bew  v.  United  States,  144  U.  S. 
47,  36  L.  ed.  340,  12  Sup.  Ct  Rep.  617; 
People  ew  rel,  Bussey  t.  Gaulter,  149  111.  39, 
36  N.  E.  676. 

The  rule  of  strict  construction  does  not 
apply  to  exemptions  in  favor  of  charitable 
corporations,  but  euch  exemptions  should 
be  construed  liberally,  to  promote  the  char- 
itable objects  for  which  the  corporations 
were  created. 

Yale  University  v.  New  Haven,  71  Conn. 
316,  43  L.  R.  A.  490,  42  Atl.  87;  Phillips 
Academy  t.  Andover,  176  Mass.  118,  48  L. 
R.  A.  660,  66  N.  E.  841;  Association  for 
Benefit  of  Colored  Orphans  v.  New  York,  104 
N.  Y.  681,  12  N.  E.  279;  People  v.  Sayles, 
60  N.  Y.  Supp.  8;  State,  Long  Branch  Fire- 
men's Relief  Asso,,  Prosecutor,  t.  Johnson, 
62  N.  J.  L,  625,  43  Atl.  573 ;  State,  Sisters 
of  Charity,  Prosecutor,  v.  Chatham  Twp,  52 
N.  J.  L.  373,  9  L.  R.  A.  198,  20  AU.  292; 
State  T.  Fisk  University,  87  Tenn.  233,  10 
S.  W.  284;  Methodist  Episcopal  Church, 
South,  Book  Agents,  v.  Hinton,  92  Tenn. 
188,  19  L.  R.  A.  289,  21  S.  W.  321. 

Under  similar  statutory  provisions,  eith- 
er abolishing  the  rule  of  stnct  construction 
as  to  all  statutes,  or  providing  that  it  shall 
not  apply  to  particular  statutes,  the  rule 
of  liberal  construction  was  held  to  apply  in 
giving  a  construction  to  criminal  and  penal 
statutes. 

Com,  T.  Da/ois,  12  Bush,  240;  People  t. 
Soto,  40  Cal.  67;  Bankins  v.  People,  106  111. 
628;  JlfaartpeH  T.  People,  158  111.  248,  41  N. 
E.  905;  Peterson  t.  Currier,  62  111.  App. 
163. 
188  V.  8. 


A  similar  charter  provision  has  been  re- 
ferred to  as  requiring  a  liberal  construc- 
tion of  a  provision  in  the  charter  of  BrowA 
Univereity,  exempting  its  property  from  tax- 
ation. 

.     Brown   University  v.   Granger,   19   R.   !• 
704,  36  L.  R.  A.  847,  36  Atl.  720. 

The  rule  of  strict  construction  does  not- 
require  that,  if  the  language  used  "admits^ 
of  two  meanings,"  either  one  or  the  other 
of  these  two  nteanings  "must  be"  adopted^ 
or  in  any  way  change  or  override  the  other 
rules  of  construotion,  including  the  well- 
settled  rule  that,  where  a  word  admits  of 
two  meanings,  t^e  natural  and  ordinary- 
meaning  should  be  adopted,  in  the  absence 
of  other  provisions  showing  a  contrary  in- 
tention. 

Endlich,  Interpretation  of  Statutes,  1% 
337,  466;  United  States  v.  Winn,  3  Sumn. 
209,  Fed.  Cas,  No.  16,740;  United  States  v. 
Hartwell,  6  Wall.  386,  18  L.  ed.  830;  Mead- 
oworoft  V.  People,  163  111.  56,  36  L.  R.  A» 
176,  46  N.  E.  303. 

It  is  proper  to  refer  to  other  charter* 
passed  by  the  same  legislature,  as  an  aid 
in  ascertaining  the  meaning  it  was  intended 
the  words  usra  in  the  pamcular  provisioife 
should  have,  and  as  illustrating  the  appli- 
cation of  the  rule. 

Vane  v.  Newcomhe,  132  U.  S.  220,  33  L^ 
ed.  310,  10  Sup.  Ct.  Rep.  60;  23  Am.  &,  Eng. 
Enc.  Law,  title  Statutes,  p.  311;   Chase  v. 
Lord,  77  N.  Y.  1 ;  Middleton  t.  Greeson,  lOS. 
Ind.  18,  6  N.  E.  755;  Levering  t.  Philadel- 
phia, G,  d  N,  R,  Co,  8  Watts  &  S.  459; 
Reiohe  t.  Smythe,  13  Wall.  162,  20  L.  ed- 
666. 

In  giving  a  construction  to  a  statute,  it 
should  be  construed  so  as  best  to  promote 
and  effectuate  the  policy  and  object  of  the- 
act. 

United  States  t.  Hartwell,  6  Wall.  394^ 
18  L.  ed.  832. 

An  exemption  provision  in  the  charter 
of  a  charitable  corporation  should  be  con- 
strued not  narrowly,  but  in  a  fair  and  lib- 
eral sense,  so  as  to  promote  the  charitable 
objects  for  wiiich  the*  corporation  was 
formed. 

Home  of  thf  Friendless  t.  Rouse,  8  WalL 
430,  19  L.  ed.  496;  Washington  University 
V.  Rouse,  8  Wall.  439,  19  L.  ed.  498. 

The  Constitution  in  force  in  Illinois  at 
the  date  of  the  act— ^hat  of  1848 — ^provided 
that  ''no  private  or  local  law  which  may  be 
passed  by  the  general  assembly  shall  em- 
brace more  than  one  subject,  and  that  shalt 
be  expressed  in  the  title."  Under  this  pro- 
vision the  title  was  a  part  of  the  act. 

Cohn  V.  People,  149  111.  492,  23  L.  R.  A. 
821,  37  N.  E.  60. 

The  title  may  be  resorted  to  as  an  aid 
in  arriving  at  i^e  legislative  intention,  in 
construing  an  act  to  which  the  rule  of  strict 
construction  applies. 

Coosaw  Min,  Co,  v.  South  Carolina,  144 
U.  S.  650,  36  L.  ed.  537,  12  Sup.  Ct.  Rep. 
689;  Knowlton  v.  Moore,  178  U.  8.  41,  44 
L.  ed.  969,  20  Sup.  Ct.  Rep.  747. 

Messrs,  Edwin  W.  Sims,  Trsmh  Ii» 
Sliepard,  and  WiUiaai  F.  Strmekmuinn, 
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submitted  the  eause  for  defendant  in  er- 
ror: 

Wliere  there  are  two  grounds  for  the 
Imtgment  of  a  state  court,  only  one  of  which 
mvol^^es  a  Federal  question,  and  the  other 
is  broad  enough  to  maintain  the  judfl^ent 
eought  to  be  reviewed;,  this  court  will  not 
look  into  the  Federal  question,  but  will 
dismiss  the  writ  of  error. 

Bacon  v.  Tewaa,  163  U.  S.  207,  41  L.  ed. 
132,  16  Sup.  Ct.  Rep.  1023;  EustU  v.  Bolles, 
150  U.  S.  361,  37  L.  ed.  1111,  14  Sup.  Ct. 
Rep.  131;  B^aupre  v.  Noyea,  138  U.  S.  397, 
34  L.  ed.  091,  11  Sup.  Ct  Rep.  296;  Rutland 
SL  Co,  V.  Central  Vermont  R.  Co,  159  U.  S. 
^30,  40  L.  ed.  284,   16  Sup.  Ct.  Rep.   113; 
<Hlii9  V.  Stinchfield,  159  U.  S.  658,    40    L. 
•ed.  295,  16  Sup;  Ct  Rep.  131;  Seneca  Na- 
tion of  Indiana  v.  Christy,  162  U.  S.  283, 
-40  L.  ed.  970,  16  Sup.  Ct.  Rep.  828. 

The  state  court  did  not  give  effect  to  and 
-enforce  a  new  rule  of  exemption  established 
4>y  the  revenue  act  of  1872.  It  was  not  nee- 
•«Bsary  to  determine  whether  the  act  of  1872 
changed  the  rule  of  exemption;  the  state 
court  did  not  pass  on  any  such  question. 

Knoa  V.  Exchange  Bank,  12  Wall.  383,  20 
li.  ed.  415;  Mississippi  d  M.  R,  Co,  v.  Rook, 
4  Wall.  177,  18  L.  ed.  381;  8t,  Paul,  M,  d 
M.  R.  Co,  V.  Todd  County,  142  U.  S.  282, 
^  L.  ed.  1014,  12  Sup.  Ct.  Rep.  281;  Mis- 
-missippi  d  M.  R.  Co,  y.  McClure,  10  Wall. 
511,  19  L.  ed.  997. 

All  ktwB  exempting  property  from  taxa- 
^on  must  be  fttnctly  construed.  It  is  not 
"to  be  presumed  that  the  legislature  intend^ 
'to  exempt  property  from  taxation;  that  in- 
tention must  appear  affirmatively,  and  the 
exemption  will  be  stricUy  oonstrued. 

Wilmington  d  W,  R,  Co.  v.  Alshrook,  146 
m.  S,  279,  36  L.  ed.  972,  13  Sup.  Ct  Rq>. 
72;  Deloioare  Railroad  Tarn,  18  Wall.  206, 
%uh  nom.  Minot  y.  Philadelphia,  W,  d  B,  R. 
Oo,  21  L.  ed.  888;  Farrington  y.  Tennessee, 
95  U.  S.  679,  24  L.  ed.  558 ;  Ohio  L,  Ins,  d 
Trust  Co,  v.  Deholt,  16  How.  416,  14  L.  ed. 
997 ;  Viokshurg,  8,  d  P,  R,  Co,  v.  Dennis,  116 
U.  S.  668,  29  L.  ed.  771,  6  Sup.  Ot  Rep. 
025;  Providence  Bmk  y.  Billings,  4  Pet 
514,  7  L.  ed.  939;  Charles  River  Bridge  y. 
Warren  Bridge,  11  Pet.  544,  9  L.  ed.  823; 
Binghamton  Bridge,  3  Wall.  51,  sub  nom, 
Ohenango  Bridge  Co,  y.  Binghamton  Bridge 
Oo,  18  L.  ed.  137;  Northu:estem  Universty 
w.  lUinois.  99  U.  S.  309,  25  L.  ed.  387 ;  First 
M,  E.  Church  y.  Chicago,  26  111.  482;  Mont- 
Sfomery  v.  Wyman,  130  111.  17,  22  N.  E.  845; 
Preshyteri4m  Theological  Seminary  y.  Peo-* 
S>le,  101  111.  578;  Re  Swigert,  123  111.  267, 
14  N.  E.  32. 

The  title  of  an  act  furnishes  little  aid  in 
t^e  construction  of  the  provisions  of  the 
4ict  Itself,  and  can  only  be  referred  to  when 
fthere  is  a  doubt  as  to  the  meaning  of  the 
aact  itself;  and  when  necessaiy  to  refer  to 
the  title,  tha/t  fact  of  itself  is  suffici^it  to 
defeat  the  claim  of  exemption. 

Bmdden  y.  Bamy,  5  Wall.  107,  18  L.  ed. 
9111;  Yasoo  d  M,  Valley  R,  Co,  y.  Thomas, 
132  U.  S.  174,  33  L.  ed.  302,  10  Sup.  Ct  Bep. 
«8. 

Mr.  Jvstiee  Peeliliain,  after  making  the 
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fore^joing  statement  of  facts,  delivered  the 
opinion  of  the  court: 

The  supreme  court  of  Illinois,  by  its  ded- 
sion  in  this  case,  has  but  followed  its  prior 
decision  upon  the  same  question  between 
these  parties,  reported  in  174  111.  177,  51  N. 
B.  198,  decided  in  1898.  It  there  held  that 
the  exemption  was  limited  to  property  used 
in  immediate  connection  with  the  seminary, 
and  did  not  include  such  property  as  is  in* 
volved  in  these  cases,  which  was  not  prop- 
erty used  in  immediate  connection  with  the 
seminary,  but  wjm  q^^^^  property  separate 
and  apart  therefrom,  and  owned  or  rented 
or  held  by  the  seminary  as  an  investment, 
the  income  from  which  was  nevertheless 
used  solely  for  school  purposes. 

The  rule  of  construction  followed  by  the 
supreme  court  of  Illinois  in  construing  this 
act  exempting  property  from  taxation  is  so 
well  establis&d  by  this  and  other  courts  as 
scarcely  to  need  the  citation  of  authorities. 
One  or  two,  however,  from  this  court  may 
be  given.  Tucker  y.  Ferguson,  22  Wall. 
527,  22  li.  ed.  805 ;  "Sew  Orleans  City  d  Lake 
R,  Co,  V.  New  Orleans,  143  U.  S.  192,  195,  26 
L.  ed.  121,  122,  12  Sup.  Ct  Rep.  406;  Bank 
of  Commerce  v.  Tennessee  Use  of  Memphis, 
161  U.  S.  134,  146,  40  L.  ed.  645,  649,  16 
Sup.  Ct  Rep.  456. 

.The  rule  is  that,  in  claims  for  exemption 
from  taxation  under  legislative  authority, 
the  exemption  must  be  plainly  and  unmis- 
takably granted;  it  cannot  exist  by  impli- 
cation  only ;  a  doubt  is  fatal  to  the  claim. 

The  reasoning  of  the  supreme  court  of 
Illinois  (174  III.  177,  51  N.  K  198),  in  re- 
fusing the  exemption  claimed,  so  lair  as  re- 
lates to  the  property  not  connected  with  the 
seminary,  is  best  stated  in  the  language  of 
the  opinion  of  that  court.  After  atatinff  the 
rule  of  construction,  as  above  mentioned,  the 
court  said  (p.  181,  N.  E.  p.  199) : 

"If,  however,  taking  the  express  words  of 
the  act,  and  without  *extending  their  mean- [6731 
ing  by  implication,  they  may  be  held  to  in- 
clude all  property  belonging  or  appertaining 
to  the  'seminary'  mentioned  in  the  2d  sec- 
tion, or  to  include  all  the  property  belong- 
ing or  appertaining  to  the  corporation,  and 
there  is  reasonable  ground  for  doubt  which 
was  intended  by  the  legislature,  that  doubt 
must  be  resolved  in  favor  of  the  state.  In 
other  words,  if  the  lan^age  is  oapable  of  a 
broad  or  more  restricted  meaning,  the  latter 
must  be  adopted.  The  2d  section  of  the 
charter  mentioning  certain  property  to  be 
located  in  or  near  the  city  of  Chicago,  and 
which  is  denominated  'the  seminary,'  we 
think  the  words  in  the  5th  section,  'said 
seminary,'  refer  to  that  particular  properly, 
and  to  so  hold  seems  to  do  no  more  than  to 
give  the  language  of  the  two  sections  l^eir 
literal  and  ordinarily  understood  meaning. 
To  say,  as  is  contended  by  appellee,  that 
'said  seminarsr*  was  intended  to  mean  the 
corporation  is  to  extend  the  meaning  of 
those  words  by  implication,  which  is  not 
permissible. 

'*It  is  said  that  the  only  entity  mentioned 
in  the  charter  capable  of  owning  property 
is  the  corporation,  and  therefore  it  could 
not  have  been  intended  that  property  be- 
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longing  or  appertaining  to  the  seminary  was 
meant  by  %  6.  We  think  this  position  is 
based  upon  a  too  limited  meaning  of  the 
words  'belonging  or  appertaining/  as  here 
used.  Of  course,  if  the  language  of  9  6  had 
been  that  the  property,  of  whatever  kind  or 
description,  ovcncd  bv  the  said  seminary 
shall  be  forever  free  from  all  taxation,  etc., 
or  if,  as  counsel  seem  to  assume,  the  words 
'belonging  or  appertaining*  here  necessarily 
meant  ownership  of  the  property,  then  there 
would  be  force  in  this  argument  of  counsel. 
It  is  undoubtedly  true  that  the  word  'be- 
longing' may  mean  ownership,  and  very 
often  does.  But  that  is  not  its  only  mean- 
ing. Wester*s  International  Dictionary 
defines  it:  '2.  That  which  is  connected 
with  a  principal  or  greater  thins;  an  ap- 
pendage, an  appurtenance.'  He  also  defines 
the  word  'pertain*  as  meaning  'to  belong  or 
pertain,  whether  by  right  of  nature,  ap- 
pointment, or  custom;  to  relate,  as  "things 
pertaining  to  life/"  Manifestly,  the  pur- 
pose of  §  5  was  to  exempt  property  owned 
by  the  corporation,  but  it  does  not  follow 
[674]tliat  the  intention  was  to  include  in  *that  ex- 
emption all  property  owned  by  it  used  for 
purposes  of  the  school." 

We  think  there  is  force  in  this  reasoning, 
and  we  are  disposed  to  concur  in  the  result 
arrived  at. 

It  is  contended  by  counsel  for  plaintiff  in 
error  that  the  words  "said  seminary,"  con- 
tained in  §  6  of  the.  charter,  referred  to  the 
corporation  created  by  the  act,  and  not  to 
the  school  buildings  and  grounds,  and  that, 
therefore,  the  exemption  necessarily  exempt- 
ed from  taxation  all  the  property  against 
which  the  judgments  below  were  rendered. 

Here  are  two  different  constructions  of 
the  exemption  clause,  each  of  which  inight 
be  maintained  with  some  plausibility.  That 
view  which  limits  the  range  of  the  exemp- 
tion to  property  used  in  immediate  connec- 
tion with  the  seminary  might  seem  to  many 
to  be  the  correct  one,  while  in  the  opinion  of 
others  the  broader  claim  of  total  exemption 
would  be  the  best  founded.  The  judges  of 
the  supreme  court  of  Illinois  have  unani- 
mously taken  the  former  view,  While  coun- 
sel for  the  plaintiff  in  error  very  strongly 
and  very  ably  has  taken  and  maintained  the 
other.  We  can  ourselves  see  that  a  con- 
stmction  either  way  would  not  be  clearly 
erroneous,  or,  at  any  rate,  either  construc- 
tion would  not  be  so  obviously  erroneous  as 
to  leave  no  doubt  upon  the  question.  In 
such  cases  we  think  tne  rule  as  to  the  con- 
struction of  statutes  of  exemption  from  tax- 
ation should  be  applied,  ana  as  there  may 
be  room  for  reasonable  doubt  whether  a 
total  or  only  a  partial  exemption  was 
meant,  the  partial  exemption  should  alone 
be  reoognixed.  Great  weight  ought  also  to 
be  attached  to  the  decision  of  a  state  court 
regarding  questions  of  taxation  or  exemp- 
tion therefrom  under  the  Constitution  or 
laws  of  its  own  state.  As  is  said  in  Wilson 
V.  Siandrfer,  184  U.  S.  399,  412.  46  L.  ed. 
612.  618,  22  Sup.  Ct  Rep.  384,  389: 

"Especial  respect  should  be  had  to  such 
decisions  when   the   dispute   arises  out  of 

Tsneral  laws  of  a  state,  regulating  its  exer- 
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cise  of  the  taxing  power,  or  relating  to  the* 
state's  disposition  of  its  public  lands.  In 
such  cases  it  is  frequently  necessary  to  re- 
cur to  the  history  and  situation  of  the  coun- 
try in  order  to  ascertain  the  reason  as  well 
as  the  meaning  of  the  laws,  and  knowledge 
of  such  particulars  will  most  likply  ho  fo»i'>f] 
in  the  'tribunals  whose  special  function  is  to[675] 
expound  and  interpret  the  state  enact- 
ments." 

We  acknowledge  and  affirm  the  principle 
that  this  court  m  this  class  of  cases  must 
decide  upon  its  own  responsibility  as  to  the 
existence  and  meaning  of  the  contract,  but 
in  arriving  at  such  meaning  in  a  case  like 
this,  the  oecision  of  the  state  court  is  enti- 
tled to  exercise  marked  infiuence  upon  the 
question  this  court  is  called  upon  to  decide^ 
and  where  it  cannot  be  said  that  the  deci- 
sion is  in  itself  unreasonable  or  in  violation 
of  the  plain  language  of  the  statute,  we 
ought,  in  cases  engendering  a  fair  doubt,  to 
follow  the  state  court  in  its  interpretation 
of  the  statutes  of  its  own  state. 

The  case  of  Northtcestern  University  v. 
Illinois,  99  U.  S.  309,  25  L.  ed.  387,  is  no 
authority  for  the  construction,  contended  for 
by  the  plaintiff  in  error.  In  that  case  the 
charter  provided  "that  all  property,  of 
whatever  kind  or  description,  belonging  to 
or  owned  by  the  said  corporation,  snail  bo 
forever  free  from  taxation  for  any  and  all 
purposes."  The  difference  between  the  two 
provisions  is  intrinsic  and  material.  What 
18  lacking  in  the  case  at  bar  is  present  in 
the  case  cited,  namely,  a  provision  exempt- 
ing all  the  property  "owned  by  said  corpo- 
ration." In  the  case  before  us  it  is  the 
property  "belonging  or  appertaining  to 
saia  seminary,"  and  the  word  "belonging" 
.is  construed  by  the  supreme  court  as  not 
^synonymous  with  "owned  by,"  nor  is  tho 
word  "seminary"  regarded  in  this  connec- 
tion as  the  equivalent  of  the  word  "corpora- 
tion." 

But  the  plaintiff  in  error  contends  that 
however  correct  the  construction  adopted  b}* 
the  state  courts  might  be  if  founded  upon 
general  rules  of  construction  pertaining  to 
claims  for  exemption  from  taxation,  it  ia 
plainly  erroneous  under  the  provision  of  § 
6  of  the  charter,  providing  that  the  net 
"shall  be  deemed  a  public  act,  and  shall  be 
construed  liberally  in  all  courts  for  the  pur- 
poses therein  expressed." 

To  adopt  the  construction  contended  for 
by  the  plaintiff  in  error  would  call  for  a  re- 
versal of  the  rules  otherwise  prevailing  in 
and  ffoverning  claims  for  exemption  from 
taxation.  But  it  is  nevertheless  urged  that 
if  in  any  way  the  language  of  exemption 
can  by  a  liberal  construction  be  said  to  oovpr 
the  whole  'property  owned  by  the  corpora- [679] 
tion,  such  construction  mpst  be  adopted  by 
reason  of  the  provisions  contained  in  9  6. 
W*e  think  this  is  claiming  entirely  too 
much  for  the  language  of  that  section. 

As  is  therein  s&ted,  the  act  must  be  Con- 
strued liberally  for  the  purposes  therein  ex- 
pressed. What  are  those  purposes?  In  this 
respect  the  word  "purposes"  in  S  6  is  syn- 
onymous with  the  word  "object"  in  9  2,  as 
we  think,  and  we  find  that  the  object  or  pur- 
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pose  is  stated  in  9  2,  "to  furnish  instruction 
and  the  means  of  education  to  young  men 
|>re{>aring  for  the  gospel  ministry,  and  the 
institution  shall  he  equally  open  to  all  de- 
nominations of  Christians  for  this  purpose." 
It  is  for  the  accomplishment  of  this  purpose 
or  object  that  the  act  is  to  be  liberally  con- 
strued.   If  a  question  should  arise  regard- 
ing the  meaning  of  the  l&ngasLm  "to  furnish 
•instruction  or  the  means  of  education/'  and 
lihow  far  the  words  should  be  extended  and 
'What  they  should  include,  the  words  should 
l>e  liberally  construed  as  provided  for  in  the 
<th  section,  because  to. furnish  instruction 
or  the  means  of  education  is  the  expressed 
purpose  or  object  of  the  act.     So,  in  regard 
to  the  powers  of  the  board  of  directors  as 
provided  for  in  the  charter;   tjiose  powers 
should  be  liberally  construed  for  the  fur- 
therance of  the  object  stated  in  the  charter. 
To  do  so  would  not  violate  any  well-settled 
rule  of  construction,  and  would  nevertheless 
be  sulficient  in  case  of  doubt  to  turn  the  de- 
•(usion  in  favor  of  a  construction  more  lib- 
eral in  its  nature  than  might  otherwise  be 
properly  adopted.    But  we  do  not  think  it 
-was  intended  by  the  language  of  the  6th  sec- 
tion to  provide  a  complete  overthrow  of  a 
'Canon  oi  construction  such  as  the  one  in 
question,  which  has  obtained  for  so  many 
:j^ear8,  and  has  been  so  universally  and  so 
strictly    adopted    and    adhered    to    b^    the 
oourts  of  the  whole  country.    We  again  re- 
sort to  the  language  of  the  opinion  of  the 
.  Illinois  court  for  the  presentation  of  its  own 
reasons  for  the  somewhat  strict  construction 
of    the    exemption    clause  adopted  by    it. 
After  stating  that  it  should  not  be  presumed 
that    the    legislature    intended    to    exempt 
property  from  taxation,  but  such  intention 
must   appear  affirmatively,  and   it  will   be 
(677] strictly  construed,  and  *thaJt  any  ambiguities 
must  operate  against  the  parties  who  claim 
the  exemption,  the  court   (p.  181,  N.  £.  p. 
199)  continued: 

"That  laws  exempting  property  from  tax- 
ation are  generally  subject  to  these  rules  of 
<!onstruction  is  not  seriously  questioned,  but 
counsel  for  appellee  say  said  rules  do  not 
apply  here,  because  by  §  6  of  the  charter  it 
is  provided  that  the  act  'shall  be  construed 
liberally  in  all  courts  for  the  purposes 
therein  expressed.'  We  do  not  think  this 
language  was  intended  to  or  could  be  held 
to  change  or  qualify  the  general  rules  of 
•construction  applicable  to  the  section  under 
•consideration.  Here  the  very  question  to 
he  determined  is.  What  is  the  purpose  ex- 
pressed in  that  section?  And  to  say  that 
liberal  rules  of  construction  must,  under  S 
*€,  be  applied  in  favor  of  the  contention  that 
all  property  belonging  or  appertaining  to 
the  corporation  is  exempt  would  be  to  beg 
the  whole  question.  In  determining  what 
purpose  is  expressed  in  the  section,  resort 
must  necessarily  be  had  to  the  general  rules 
for  considering  such  laws.  When  that  pur- 
pose is  ascertained,  liberal  rules  of  con- 
struction, if  necessary,  are  to  be  resorted  to, 
to  give  eftect  to  such  purpose.  .  .  .  We 
think  this  case  turns  upon  whether  or  not 
the  words  'said  seminary,'  used  in  the  5th 
clause,  should  be  given  the  meaning  of  'said 
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corporation.'  In  our  opinion  the  applica- 
tion of  the  rules  of  construction  above  re- 
ferred to  does  not  warrant  such  a  construe- 
Uon." 

This  is  not  such  an  unnatural,  strained, 
or  unreasonable  construction  of  the  act  as 
shows  it  to  be  erroneous,  and  while  it  might 
be  otherwise  construed  so  as  to  effect  a  total 
exemption,  we  are  not  prepared  to  hold  that 
the  state  court  so  clearly  erred  as  to  call 
upon  us  to  'reverse  its  determination.  We, 
therefore,  adopt,  though,  we  admit,  with  some 
hesitation,  the  views  of  the  state  court, 
which  lead  to  an  affirmance  of  the  judg- 
ments. 

Affinned, 

Mr.  Justice  Wldte,  with  whom  concur 
Mr.  Justice  Brown  and  Mr.  Justice 
Holmesy  dissenting: 

The  court,  in  stating  the  facts,  refers  to 
a  previous  opinion  of  *the  supreme  court  of  [678] 
the  state  of  Illinois,  announced  in  a  case 
between  the  same  parties,  involving  a  ques- 
tion of  law  like  unto  that  which  arises  on 
this  record.  In  that  case,  however,  the  su- 
preme court  of  Illinois  but  reversed  and  re- 
manded for  a  new  trial,  and  hence  the  judg- 
ment was  not  final  and  not  susceptible  of 
beine  brought  to  this  court  to  test  the  issues 
involving  the  constitutional  right  under  the 
contract.  After  the  record  in  the  previous 
case  reached  the  trial  court  the  case  was  not 
further  pressed  by  the  plaintiff  for  such 
length  of  time  as  to  cause  it,  under  the  Illi- 
nois statute,  to  be  in  effect  abandoned.  The 
?[uestion  here  now  for  review  is  not,  there- 
ore,  controlled  by  the  thing  adjudged  aris- 
ing from  the  previous  judgment.  The  court 
does  not  now  decide  to  the  contrary,  but  the 
matter  is  referred  to  by  me  lest  a  misconcep- 
tion he  caused  by  the  mention  made  of  the 
subject  in  the  opinion  of  the  court. 

I  do  not  dispute  the  elementary  proposi- 
tion that  exemptions  from  taxation  are 
stricti  juris,  that  is,  not  to  be  extended  by 
implication.  This,  however,  does  not  imply 
that  a  contract  exemption  is  to  be  disreffard- 
ed,  simply  because  it  may  be  possible  tor  a 
subtle  mind  to  suggest  a  possible  doubt  as 
to  the  exemption,  however  conjectural  may 
be  the  assumption  on  which  the  doubt  is 
rested.  Nor  does  the  rule  mean  that,  be- 
cause it  is  deemed  that  a  particular  contract 
exemption  was  an  unwise  one  for  the  public 
i  interest,  therefore  the  meaning  of  the  con- 
tract is  to  be  disregarded  by  a  court  in  or- 
der to  relieve  the  public  from  the  burdens 
arising  from  the  obligations  of  the  contract. 
Tlie  rule,  as  underst^>d  by  me,  is  this  only, 
that  the  langua^^  from  which  an  exemption 
is  claimed  to  arise  is  to  receive  a  literal  con- 
struction, and  is  not  to  be  extended  so  as 
to  embrace  a  right  not  within  the  clear 
meaning  of  the  contract.  I  do  not,  more- 
over, dispute  the  principle  that  where  the 
contract  which  is  asserted  to  have  been  im- 
paired arises  from  a  state  law,  it  is  the  duty 
of  the  court,  in  case  of  doubt  as  to  the  mean- 
ing of  the  contract,  to  adopt  the  construc- 
tion given  to  it  by  the  state  court.  This 
rule  docs  not  imply  that  because  the  state 
court  has  decided  against  the  contract  right* 
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therefore  there  is  doubt  and,  hence,  the  re- 
sulting duty  to  affirm  the  action  of  the 
sUte  court.  If  such  were  the  case,  the  pow- 
[679]er  of  this  court  to  review  the  action  *of  state 
courts  concerning  the  alleged  impairing  of 
the  obligations  of  a  contract  would  be  at  an 
«nd  wherever  the  contract  took  its  origin 
in  state  law.  The  significance  of  the  rule 
is  this,  that  if,  fairly  considering  the  issue 
of  contract  arising  from  the  state  law  and 
its  alleged  impairment,  this  court,  in  the  ex- 
ercise of  its  independent  judgment,  remains 
in  doubt,  the  decision  below  construing  the 
state  law  will  be  allowed  to  solve  the  doubt, 
and  thus  secure  the  affirmance  of  the  judg- 
ment. The  obligation  on  me  as  a  member  of 
the  court  is  identical  with  that  which  rests 
on  the  court. 

Coming  to  apply  these  rules  to  the  case  in 
hand,  my  mind  has  no  doubt  whatever  as 
to  the  true  meaning  of  the  conlract.  Let 
me  state  what  the  contract  is,  in  order  to 
show  why  I  do  not  doubt  on  the  subject. 

The  1st  section  of  the  act  from  which  the 
contract  arises  creates  a  corporation  for  a 
religious  and  benevolent  purpose,  under  the 
name  of  "The  Board  of  Directors  of  the  Chi- 
•cago  Theological  Seminary."  The  2d  sec- 
tionprovides  as  follows: 

**Tnat  the  seminary  shall  be  located  at  or 
near  the  citv  of  Chicago.  The  object  shall 
\e  to  furnish  instruction  and  the  means  of 
education  to  young  men  preparing  for  the 
gospel  ministry,  and  the  institution  shall  be 
e^iually  open  to  all  denominations  of  Chris- 
tians for  this  purpose." 

The  3d  section  provides  for  the  board  of 
directors;  the  4th  relates  to  the  powers  of 
the  board;  and  the  6th  is  as  follows: 

•TTiat  the  property,  of  whatever  kind  or 
description,  belonging  or  appertaining  to 
said  seminary,  shall  be  forever  free  and  ex- 
empt from  all  taxation  for  all  purposes 
whatsoever." 

The  6th  section  provides  when  the  act 
bhall  take  eifect,  ana  declares  that  it  "shall 
be  construed  liberally  in  all  courts  for  the 
purposes  therein  expressed."  Does  the  ex- 
emption covered  by  the  5th  section  relate  to 
the  theological  seminary,  the  corporation 
created  by  the  act,  or  does  it  apply  onl^  to 
a  building  to  be  erected  by  the  corporation? 
is  the  question  at  issue. 

It  is  admitted  that  if  the  exemption  ap- 
[680] plies  to  the  theological  'seminary,  the  con- 
tract has  been  impaired  and  the  judgment 
should  be  reversed.  It  is  now  decided  that 
Uie  exemption  relates  only  to  the  seminary, 
that  is,  to  the  buildings,  and,  therefore,  the 
judgment  is  affirmed.  Now,  giving  to  the 
woMs  of  exemption  their  natural  meaning, 
and  construing  them  strictly,  there  does  not 
seem  to  me  to  be  a  doubt  that  they  relate 
to  the  theological*  seminary  incorporated  by 
the  act,  and  referred  to  as  such  in  its  1st 
section.  My  mind  does  not  enable  me  to  see 
what  else  the  words  can  mean.  If  it  was 
intended  merely  to  exempt  a  building  or 
buildings,  language  coula  have  been  em- 
ployed which  would  have  aptly  conveyed 
such  meaning.  Instead  of  doing  this,  the 
language  used  in  the  act — as  I  understand 
it-HBxcludes  such  oonstruction,  since  it  de- 
188  U.  8. 


clares  that  the  exemption  shall  relate  to  the 
property  "belonging  or  appertaining  to  said 
seminary;"  the  word  **beiDnging*'  clearly  re- 
ferring to  the  corporation  created  by  the 
act  and  on  whom  was  conferred  the  power  to 
own  and  possess  property.  Emphasis  ia 
added  to  this  view  when  the  scope  of  the  ex- 
emption is  borne  in  mind ;  since  it  embraces,  . 
not  a  mere  building  or  its  accessories,  but 
the  property  of  whatever  kind  or  descrip- 
tion, thus  describing  and  referring  to  the 
power  to  own  and  acquire  property  of  every 
kind  and  description,  real  or  personal,  con- 
ferred on  the  theological  seminary  by  the 
act.  It  is  further  to  be  observed,  as  throw- 
ing light  upon  the  subject,  that  in  the  4th 
section,  immediately  preceding  the  grant  of 
the  exemption,  the  particular  building,  or 
place  of  learning,  to  be  constructed  by  the 
theological  seminary  is  twice  referred  to  as 
the  institution,  thus  showing  that  the  leg- 
islative mind  had  immediately  before  it 
when  the  exemption  was  granted  the  dis* 
tinction  between  the  theological  seminary  as 
a  corporate  entity  to  which  the  exemption 
waa  granted,  and  the  institution  to  be  con- 
structed and  supported  by  the  theological 
seminary.  I  cannot,  moreover;  conceive 
that  the  words  of  the  statute,  immediately 
following  the  section  granting  the  exemp- 
tion, commanding  that  the  provisions  of  the 
contract  "shall  &  liberally  construed  in  all 
courts  for  the  purposes  therein  expressed," 
should  have  what  seems  to  me  their  plain 
meaning  disregarded,  by  causing  them  to 
refer,  not  to  the  act  as  a  whole,  *but  to  some  [681)' 
particular  provision  in  it.  I  find  nothing 
m  the  language  which  lends  itself  to  such 
a  view. 
I  therefore  dissent. 

I  am  authorized  to  say  that  Mr.  Justice 
3rown  and  Mr.  Justice  Holmes  concur  in 
this  dissent. 


COBt- 


INDIANA       MANUFACTURINO 

PANY,  Appt., 

V, 

ARMIN  C.  KOEHNE  et  dl. 
(See  S.  C.  Reporter**  ed.  681-691.) 


Equity — suit  to  enjoin  collection  of  illegai 
tax — clottd  on  title— adequate  remedy  at 
law-  -tnultiplicity  of  8uit9 — irreparable 
injury — equitable  jurisdiction  of  Federal 
couris. 

1.  An  averment  that  an  assessment  upon  the 
capital  stock  and  franchises  of  a  corporation 
constitutes  a  cloud  upon  title  Is  not  sufficient 
to  sustain  a  bill  In  equity  which  seeks  to  en- 
join the  collection  of  such  tax  as  Illegal, 
where  It  contains  no  allegation  that  the  cor- 
poration owns  any  real  property. 

2.  The  absence  of  an  adequate  remedy  at  law 
is  not  shown  by  an  averment  In  a  bill  which 
seeks  to  enjoin  the  collection  of  a  tax  on 
property  alleged  to  be  exempt  from  taxation, 

NoTB. — As  to  injunction  to  restrain  the  col- 
lection  of  illegal  fawes — see  note  to  Odlin  v. 
Woodruff  (FJa.)  22  L.  B.  A  609. 
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that  a  portion  of  the  tax  Is  to  be  paid  to  the 
state  of  Indiana,  which  cannot  be  sued, 
where,  under  the  .general  tax  laws  of  that 
■tate,  complainant' might  hare  had  Its  objec- 
tlona  to  the  assessment  reviewed  by  a  state 
board,  and,  If  ansnccessful,  might  have  paid 
the  tax,  and  then,  under  Burns's  (Ind.)  Rey. 
But.  1894,  if  7915,  7916,  have  filed  a  peti- 
tion with  the  board  of  county  commissioners 
to  recover  It  back  as  "wrongfully*'  assessed, 
and.  If  stUl  unsuccessful,  might  have  ap- 
pealed from  tUe  decision  of  such  board  to  the 
courts. 
S.  The  prevention  of  multiplicity  of  suits  can- 
not successfully  be  Invoked  to  sustain  a  suit 
In  equity  to  enjoin  the  collection  of  an  Illegal 
tax,-  where  complainant's  remedy  under  the 
state  statutes  was  to  have  Its  objections  to 
the  assessment  reviewed  by  a  state  board, 
and.  If  unsuccessful,  to  pay  the  tax  and  file  a 
petition  with  the  board  of  county  commls- 
sloners  to  have  It  refunded,  and.  If  still  un- 
successful, to  appeal  from  the  decision  of 
such  board  to  the  courts. 

4.  Irreparable  Injury  cannot  be  Inferred  as  the 
result  of  the  enforcement  of  an  Illegal  tax, 
so  as  to  sustain  a  suit  In  equity  to  enjoin  Its 
collection,  where  there  is  a  plain  and  ade- 
quate remedy  at  law  to  recover  the  amount 
of  the  tax  wrongfully  assessed. 

5.  A  Federal  court  Is  not  vested  with  Jurisdic- 
tion of  a  suit  In  equity  to  enjoin  the  collec- 
tion of  a  state  tax  because  the  case  is  one 
arising  under  the  Constitution  and  laws  of 
the  United  States,  within  the  meaning  of  the 
judiciary  act  of  August  18,  1888  (25  Stat,  at 
L.  433,  chap.  866)  f  1,  unless  there  Is  ap- 
parent some  ground  of  equitable  Jurisdiction 
recognised  by  the  Federal  courts. 

[No.  177.1 

Argued  Ootoler  m,  1902.    Decided  Fehru- 

ary  2S,  190$. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Indi- 
ana to  review  a  decree  which  dismissed  a 
bill  in  a  suit  in  equity  to  enjoin  the  collec- 
tion of  a  state  tax.    Afjfirtned. 

The  facts  are  stated  m  the  opinion. 

Mr.  Chester  Bradford  argued  the 
cause,  and,  with  Mr.  F.  Winter,  filed  a  brief 
for  appellant: 

United  States  courts  have  jurisdiction 
where  Federal  questions  are  involved. 

Crescent  City  L.  8.  L.  d  8.  H.  Co.  r. 
Butohere*  Union  L.  8.  L.  d  8.  H.  Co,  12  Fed. 
225;  Starin  v.  New  York,  115  U.  S.  248,  29 
L.  ed.  388,  6  Sup.  Ct  Rep.  28. 

Even  in  eases  where  the  jurisdiction  of 
a  United  States  court  depends  only  upon 
diverse  citizenship  of  the  parties,  and  no 
ooustitutional  question  is  involved,  its  equi- 
table jurisdiction  cannot  be  ousted  bj  the 
fact  that  a  remedy  at  law  may  exist  under 
state  statuites. 

McConihay  v.  Wright,  121  U.  S.  201,  30 
L.  ed.  932,  7  Sup.  Ct  Rep.  940. 

Likewise,  where  other  questions  are  in- 
Tolved,  jurisdiction  will  be  maintained. 

NashviUe  v.  Cooper,  6  Wall.  254,  18  L. 
ed.  853. 

A  suit  in  'equity  was  not  only  a  proper 
•uit  under  the  circumstances,  but  the  only 
effective  kind  d  suit  which  ^could  be  brought 
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in  the  Federal  court,  to  which  complain- 
ant,  with  its  Federal  question,  had  the  right 
to  go. 

Watson  V.  Sutherland,  5  Wall.  78,  18  L. 
ed.  682;  Boyoe  v.  Qrundy,  3  Pet  210,  7 
L.  ed.  655;  Payne  v.  Hook,  7  Wall.  430,  1^ 
L.  ed.  262;  1  Gould  k  Tucker's  Notes,  p. 
99;  English  y.  Smock,  34  Ind.  124,  7  Am. 
Rep.  215;  Clark  v.  Jeffersonville,  M.  d  L  H. 
Co.  44  Ind.  261;  Thatcher  v.  Bumble,  67 
Ind.  448;  Bishop  v.  Moorman,  98  Ind.  4,. 
49  Am.  Rep.  731;  Denny  v.  Denny,  113  Ind» 
26,  14  N.  E.  §9;  Champ  v.  Kendrick,  13(V 
Ind.  549,  30  N.  E.  787^  Allen  v.  Baltimore 
d  0.  R.  Co.  114  U.  S.  311,  29  L.  ed.  200,. 
6  Sup.  Ct  Rep.  924. 

The  collection  of  an  illegal  tax  can  be  en- 
joined notwithstanding  the  statutory  rem- 
edies for  the  refunding  of  such  taxes  when 
paid. 

Hyland  V.  Braail  Block  Coal  Co.  128  Ind. 
335,  26  N.  £.  672. 

Injunction  is  a  proper  remedy  in  the 
courts  of  Indiana  apeinet  a  void  tax. 

Stockman  v.  Bobbins,  80  Ind.  105;  Henry 
County  V.  Murphy,  100  Ind.  673;  Jones  v. 
Rushville  Natural  Qas  Co.  135  Ind.  595, 
36  N.  E.  390;  Senour  v.  Ruth,  140  Ind.  318,. 
39  N.  E.  946;  Senour  v.  Matchett,  140  Ind. 
636,  40  N.  E.  122;  Bart  v.  Smith  (Ind.)  5a 
L.  R.  A.  949,  64  N.  E.  661. 

It  would  seem  that  a  plaintiff  who  has 
a  right  to  go  into  the  Federal  courts  be- 
cause of  diversity  of  citizenship,  or  because 
a  Federal  question  is  involved,  should  be 
allowed  the  remedy  of  injunction  whenever,, 
under  the  facts  stated  in  his  bill,  it  would 
be  sustained  in  the  state  courts. 

The  Federal  court  had  equitable  cogni- 
zance. 

Third  Nat.  Bank  v.  Stone,  174  U.  S.  432,. 
43  L.  ed.  1035,  19  Sup.  Ct  Rep.  759;  Louts- 
ville  V.  Third  Nat.  Bank,  174  U.  S.  435,  4a 
L.  ed.  1037,  19  Sup.  Ct  Rep.  874;  Smyth 
V.  Ames,  169  U.  S.  466,  42  L.  ed.  819,  18  Sup. 
Ct  Rep.  418. 

A  suit  ma^  be  maintained  in  equity  to 
secure  an  injunction,  where  a  part  of  the 
taxes  in  controversy  would  be  paid  to  the 
state,  and  thus  become  irrecoverable  if  paid. 

J^oofe  T.  Linok,  5  Mclioan,  616,  Fed.  Cas. 
Na  4,913.  See  also  First  Nat.  Bank  T» 
Douglas  County,  3  Dill.  298,  Fed.  Cas.  No» 
4309;  Bersey  v.  Barron  County,  37  Wis, 
75;  Jfars^  v.  Clark  County,  42  Wis.  502; 
Sohettler  v.  Fort  Howard,  43  Wis.  48;  Ooff 
V.  Outagamie  County,  43  Wis.  55;  Salschei- 
der  V.  Fort  Howard,  45  Wis.  519. 

Injunction  will  lie  to  restrain  the  col- 
lection  of  a  tax  on  personal  property,  where 
the  enforcement  of  the  tax  would  lead  to 
a  multiplicity  of  suits,  or  where  the  law 
authorizing  the  tax  is  illegal,  or  where  there 
is  no  means  of  recovering  back  from  the 
state  taxes  illegally  assessed. 

City  Nat.  Bank  v.  Paducah,  2  Flipp.  6U 
Fed.  Caa  No.  2,743;  First  Nat.  Bank  v. 
Douglas  County,  3  Dill.  298,  Fed.  Cas.  No. 
4,809. 

ifr.  William  I*.  Taylor  argued  the 
cause,  and,  with  Messrs.  Merrill  M cores  and 
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CoMfua  C  Hadley,  filed  a  brief  for  appel- 


The  complainant  has  a  plain,  adequate  le- 
ff&l  remedy  under  the  laws  of  tiie  state  of 
Indiana,  and  is  not  entitled  to  the  interpo- 
sition of  a  court  of  equity. 

Senour  v.  Matohett,  140  Ind.  636,  40  N.  E. 
122;  Ogden  v.  Walker,  59  Ind.  460;  Adams 
Ewp,  Co.  V.  Ohio  State  Auditor,  165  U.  S. 
194,  41  L.  ed.  683,  17  Sup.  Ot  Rep.  305; 
PiUehurgh,  (7.  C,  d  8t,  L.  R,  Co.  v.  West 
Virginia  Bd.  of  Public  Worka,  172  U.  S. 
82,  43  L.  ed.  354,  19  Sup.  Gt.  Bep.  90;  Small 
T.  Lawrenoehurgh,  128  Ind.  231,  27  N.  E. 
600;  Clement  v.  People,  177  111.  144,  62  N. 
K  382;  Kinley  Mfg.  Co.  v.  Koohereperger, 
174  111.  379,  51  N.  E.  648;  Jones  v.  Ruah- 
ville  Natural  Qas  Co.  136  Ind.  695,  36  N. 
£.  390. 

If  the  state  board  should  affirm  the  as- 
sessment made  by  the  county  board,  the 
appellant  should  pay  tiie  taxes  assessed,  and 
then  file  a  petition  with  the  board  of  com- 
missioners lor  recovery  of  the  amount  il- 
l^;ally  assessed.  The  taxes  here  enjoined 
are  the  state,  county,  and  city  taxes.  The 
statutes  of  the  state  of  Indiana  provide  a 
complete  system  for  the  refunding  of  taxes 
that  have  been  illegally  assessed  and  col- 
lected, even  after  dey  have  been  distrib- 
uted to  the  municipalities  for .  which  they 
were  collected. 

Boujord  County  t.  Armstrong,  91  Ind. 
628;  Simonaon  v.  West  Barrison,  6  Ind. 
App.  466,  32  N.  E.  586;  DilK  Mun.  Corp. 
941;  Pittsburgh,  C.  C.  d  St.  L.  R.  Co.  t. 
West  Virginia  Bd.  of  Public  Works,  172  U. 
8.  32,  43  L.  ed.  364,  19  Sup.  Ct  Rep.  90. 

The  bill  does  not  show  that  appellant  is 
entitled  to  relief  in  a  court  of  equity. 

Dows  V.  Chicago,  11  Wall.  108,  20  L.  ed. 
66;  BanneiHnkle  t.  Oeorgetoum,  15  WalL 
647,  21  L.  ed.  231 ;  State  Railroad  Taa  Cases, 
92  U.  S.  676,  sub  nam.'  Taylor  v.  Secor,  23 
L.  ed.  669;  Milwaukee  t.  Koeffler,  116  U.  S. 
219,  29  L.  ed.  612,  6  Sup.  Ot.  Rep.  372; 
Shelton  v.  Piatt,  139  U.  8.  591,  36  L.  ed. 
273,  11  Sup.  Ot  Rep.  646;  Pacific  Stop.  Co. 
T.  Seibert,  142  U.  8.  339,  36  L.  ed.  1036,  3 
Inters.  Com.  Rep.  810,  12  Sup.  Ot  Rep.  250; 
Pittsburgh,  C.  C.  d  St.  L.  R.  Co.  t.  West 
Virginia  Bd.  of  Public  Works,  172  U.  8.  32, 
43  L.  ed.  354,  19  Sup.  Ot  Rc^.  90;  Cool^, 
Taxn.  pp.  538,  643;  Pacific  Etop.  Co.  t. 
Beibert,  44  Fed.  310;  DuBois  t.  Lake  Coun- 
ty, 10  Ind.  App.  347,  37  N.  E.  1066;  ShultM 
T.  Blackford  County,  20  Ind.  178;  State  em 
rel.  Oodfroy  t.  Miami  County,  63  Ind.  497; 
Arka/nsas  Bldg.  d  L.  Asso.  t.  Madden,  176  U. 
8.  269,  44  L.  ed.  169,  20  Sup.  Ot  Rep.  119; 
Brewer  y.  Springfield,  97  Mass.  162 ;  Hunne- 
well  T.  Charlestoum,  106  Mass.  360;  Van 
Cott  T.  Milwaukee  County,  18  Wis.  247; 
Mooers  t.  SmedXey,  6  Johns.  Oh.  28;  WeUs, 
F,  d  Co.  T.  Dayton,  11  Nev.  161. 

Mr.  Justice  PeoU&aai  delivered  the 
opinion  of  the  court: 

The  complainant  herein  has  appealed 
from  the  decree  of  the  circuit  court  of  the 
United  States  for  the  district  of  Indiana, 
which  dismissed  its  MIL  It  was  a  suit  in 
188  U.  8. 


equity  to  enjoin  the  collection  of  taxes.  It 
appears  that  certain  taxes  had  been  assessed 
against  the  complainant,  u  corporation  of 
Indiana,  and  process  had  issued  for  the  col- 
lection thereof  which  included  all  the  years 
from  1893  to  1898  (both  years  inclusive), 
and  also  for  the  year  1900 ;  that  such  taxes, 
or  the  greater  part  of  them,  were  (as 
averred)  illegal,  because  they  were,  among 
other  things,  assessed  pursuant  to  a  law  of 
the  state  of  Indiana,  upon  the  value  of  cer-  - 
tain  letters  patent  of  the  United  States,  for 
inventions  owned  by  the  corporation;  that 
such  state  law  was  in  violation  of  the  Fed- 
eral Constitution,  and  was  therefore  void; 
that  the  part  of  the  taxes  which  complain- 
ant admitted  to  be  legal  it  had  paid,  and 
notwithstanding  such  payment  the  tax  offi- 
cials were  threatening  to  levy  upon  its 
property  to  collect  the  residue. 

By  reference  to  the  general  tax  laws  of  In- 
diana of  1891  it  will  1^  seen  that  it  is  there- 
in provided  that  each  district  assessor  shallr 
commencing  in  April  in  each  year,  inquire 
of  each  person  concerning  his  property, 
while  as  to  corporations  their  officers  are  to 
deliver  to  the  assessor  a  sworn  statement  of 
the  property  of  such  corporation  in  detail, 
and  among  the  items  to  oe  reported  is  the 
"market  value,  .or,  if  no  market  value,  then 
the  actual  value,  of  the  shares  of  stock''  of 
the  company.  The  statement  made  by  the 
corporation  to  the  assessor  is  by  him  deliv- 
ered to  the  county  auditor,  who  in  turn  de- 
livers it  to  a  board  of  review,  which  values 
and  assesses  the  capital  stock  and  all  fran- 
chises and  other  property  of  the  company. 
This  board  of  review  makes  the  original  as- 
sessment. The  corporation  so  ass^sed,  or 
any  taxpayer,  may  appeal  from  the  assess- 
ment upon  the  corporation,  to  the  state 
board  of  tax  commissioners.  *(Tax  law  of  [683) 
1891,  S  126«  as  amended  by  the  act  of  1895, 

5.  79.)  Upon  such  appeal  the  state  board 
ecides  as  to  the  assessment,  and  may,  if  it 
decides  that  the  property  is  assessable, 
make  such  an  assessment,  increasing  or  re- 
ducing it,  as  it  may  decide  proper,  and  the 
auditor  then  certifies  such  cnanges  in  valu- 
ation made  by  the  state  board  to  the  several 
counties,  and  provision  is  made  for  the  col- 
lection of  the  same  by  the  proper  officials. 
By  the  act  of  1853  (Ind.  Rev.  Stat  ed.  1881, 
ai  6813,  6814;  Ind.  Rev.  Stat  ed.  1894,  U 
7916,  7916)  provision  is  made  that  any  per- 
son or  corporation  may  appear  before  the 
board  of  commissioners  of  anv  county  and 
establish  by  proper  proof  that  such  person 
or  corporation  has  paid  taxes  which  were 
wrongfully  assessed  against  him  or  it,  and 
it  is  thereby  made  the  duty  of  the  board  to 
order  the  amount  so  proved  to  have  been 
paid,  to  be  refunded  to  the  payer  from  the 
county  treasury  so  far  as  the  same  was  as- 
sessed and  paid  for  county  taxes.  Where  a 
portion  of  the  amount  so  wrongfully  as- 
sessed and  paid  shall  have  been  paid  for 
state  purposes,  and  shall  have  been  paid  in- 
to the  state  treasury,  it  is  made  tne  duty 
of  the  board  to  certiiy  to  the  auditor  of  the 
state  the  amount  so  pnnred  to  have  been 
wrongfully  paid,  and  the  auditor  is  directed 
to  audit  the  same  as  a  claim  against  the 
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treasure,  and  the  treasurer  of  the  state  is 
directed  to  pay  the  same  out  of  any  moneys 
not  otherwise  appropriated. 

The  further  steps  to  be  taken  in  case  the 
authorities  refuse,  upon  such  application, 
to  pay  over  the  taxes  wrongfully  assessed, 
are  adverted  to  hereafter. 

The  bill  states  that  defendant  Koehne  is 
the  treasurer  of  Marion  county,  where  these 
taxes  were  assessed^  and  he  is  by  law  also 
the  treasurer  of  the  city  of  Indianapolis, 
and  as  the  treasurer  of  the  county  of 
Marion  and  the  city  of  Indianapolis  he  col- 
lects for  them  all  taxes«  and  makes  distri- 
bution thereof,  and  also  collects  all  taxes 
due  the  state  from  Marion  county,  and  in 
fact  he  collected  all  taxes  assessed  for  all 
purposes  against  appellant.  There  is  no 
other  treasurer  of  the  city  of  Indianapolis, 
and  the  money  for  that  city  collected  by  tax 
remains  in  the  hands  of  the  county  treas- 
urer of  the  county  of  Marion  until  it  is  ex- 
pended; the  county  treasurer  thus  retain- 
(684]ing  all  taxes  *  in  his  hands  belonging  both  to 
the  county  of  Marion  and  the  city  of  In- 
dianapolis until  those  taxes  are  properly  ex- 
pended. 

Other  averments  were  contained  in  the 
bill,  but  none  material  to  the  case  as  we 
view  it,  and  upon  all  the  fapts  Complainant 
comes  into  a  court  of  e<juity  for  the  purpose 
of  enjoining  the  collection  of  the  alleeed  il- 
legal portion  of  these  taxes  which  had  been 
imposed  on  the  letters  patent  mentioned, 
ana  it  was  claimed  by  the  complainants 
that,  excluding  the  value  of  such  patents, 
the  shares  had  no  value  above  the  indebted- 
ness of  the  corporation,  and  therefore  it  was 
wholly  exempt,  or  exempt  with  the  exception 
of  a  very  small  suni«  from  taxation,  and 
that  sum  it  had  paid. 

The  foundation  of  this  appeal  to  equity, 
as  averred  by  complainant,  was  (1)  on  the 
ground  that  the  assessment  constitutes  a 
cloud  upon  tiMe;  (2)  that  there  is  no  ade- 
quate remedy  at  law;  (3)  that  a  multiplic- 
ity of  suits  IS  avoided;  and  (4)  that  it  pre- 
vents irreparable  injury  to  complainant. 

It  has  long  been  the  settled  doctrine  of 
the  Federal  courts  that  the  mere  illegality 
of  a  tax,  or  the  mere  fact  that  a  law  upon 
which  the  tax  is  founded  is  unconstitution- 
al, does  not  entitle  a  party  to  relief  by  in- 
junction against  proceedings  under  the  law, 
but  it  must  appear  that  the  party  has  no 
adequate  remedy  by  the  ordinair  processes 
•of  the  law,  or  that  the  case  falls  under 
some  other  recognized  head  of  equity  juris- 
diction, such  as  multiplicity  of  suits^  irrep- 
arable injury,  etc  See  CrtUcksliank  v. 
BidiceU,  176  U.  S.  73,  80,  44  L.  ed.  377,  380, 
20  Sup.  Ct.  Rep.  280,  where  many  of  the 
authorities  upon  this  subject  are  collected 
in  the  opinion  which  was  delivered  by  Mr. 
-Chief  Justice  Fuller.  See  also  Pittsburgh, 
C.  C.  d  8t.  L,  R,  Co,  v.  West  Virginia  Bd. 
of  Public  Works,  172  U.  S.  32,  43  L.  ed. 
354,  10  Sup.  Ct.  Rep.  00,  where  Mr.  Justice 
Oray  dealt  with  the  subject  quite  fully. 
We  must  judge  the  case  at  bar  under  the 
rules  laid  down  by  the  authorities  cited. 

We  take  the  grounds  in  the  order  above 
stilted. 
«54 


(1.)  In  regard  to  the  averment  that  tha 
assessment  constitutes  a  cloud  upon  title. 

It  is  the  ordinanr  case  of  an  assessment 
upon  the  value  of  the  capital  stock  of  a  cor- 

E oration  and  its  franchises.  Our  attention 
as  not  been  called  to  any  statute  which 
makes  the  ^assessment  upon  the  shares  a  [086] 
lien  upon  the  real  estate  of  a  corporation, 
and  if  it  were  such  lien,  there  is  no  aver- 
ment that  the  company  owned  any  real  es- 
tate; hence,  no  cloud  upon  its  title  is  made 
apparent,  even  if  there  could  be  a  cloud  cast 
upon  the  real  estate  merely  by  reason  of  an 
ordinary  assessment,  such  as  is  made  in 
this  case.  There  is  nothing  in  the  objec- 
tion. 

(2.)  There  is  the  averment  that  the  oom- 

{»1ainant  is  without  any  adequate  remedy  at 
aw,  and  one  of  the  grounds  for  such  aver- 
ment is  stated  in  the  oill  as  follows: 

"And  your  orator  further  shows  unto 
your  honors  that  the  defendant  Armin  C. 
Koehne  is  the  treasurer  of  Marion  county, 
Indiana,  whose  duty  it  is  as  such  treasurer, 
under  the  laws  of  the  state  of  Indiana,  to 
receive  and  collect  taxes  for  the  said  state 
of  Indiana,  and  also  for  Marion  countv  in 
said  state,  and  also  for  the  city  of  Inman- 
apolis  withiii  said  county,  and  also  for  the 
school  board  of  the  city  of  Indianapolis,  In- 
diana. That  a  large  proportion  of  the 
amounts  received  and  collected  by  the  said 
defendant  as  treasurer,  as  aforesaid,  are  for 
and  on  account  of  and  for  the  benefit  of  the 
state  of  Indiana,  a  sovereign  state,  and  one 
of  the  United  States,  and  that  under  the 
Constitution  and  laws  no  suit  can  be  main- 
tained against  the  state  of  Indiana.  That 
it  is  a  part  of  the  duty  of  the  said  defend- 
ant Armin  C.  Koehne,  as  aforesaid,  to  pa^ 
over  into  the  treasury  of  the  state  of  Indi- 
ana a  larce  portion  of  the  amounts  so  re- 
ceived and  collected  by  him  as  taxes,  and, 
therefore,  that  if  said  amounts  are  so  col- 
lected and  received  and  paid  over,  they  will 
become  mixed  with  the  moneys  of  the  said 
state,  and  thus  be  beyond  reach  of  any  pro- 
cess of  this  or  any  court,  and  irrecoverable, 
and  that  great  and  irreparable  injury  will 
result  to  your  orator  if  such  unlawful  col- 
lection and  paying  over  as  aforesaici  be  not 
prevented." 

The  averment  that  a  portion  of  the  tax 
is  to  be  paid  to  the  state  of  Indiana,  and 
that  the  state  cannot  be  sued,  is  answered 
by  the  remedy  provided  by  the  law  of  Indi- 
ana for  such  a  case.  Under  that  law  the 
complainant  was  bound  in  the  first  place  to 
appeal  from  the  decision  of  the  board  of  re- 
view, which  included  the  letters  patent,  in 
the  value  of  the  shares  of  stock  of  the  cor- 
poration. Such  appeal  would,  by  the  pro- 
vision of  the  ^statute,  be  taken  to  the  state [680J 
board  of  tax  commissioners,  and  if  that 
board  affirmed  the  decision  of  the  board  of 
review  the  corporation  could  pay  the  tax  and 
immediately  file  a  petition  with  the  board  of 
county  commissioners  to  recover  it  back  un- 
der the  act  of  1853,  above  referred  to.  An 
appeal  is  given  from  the  refusal  of  that 
board  to  repay  the  tax.  3  Ind.  Rev.  Stat. 
1894,  §  7917;  Sohultg  v.  Blackford  County, 
20  Ind.  178;  State  ea  rcL  Godfrey  v.  Miami 
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<kmHtij,  63  Ind.  497,  501.  This  appeal 
would  be  taken  to  the  circuit  court,  ana  by 
the  general  law  an  appeal  lies  from  that 
court  to  either  the  appellate  court  or  the 
supreme  court  of  the  state,  according  to  the 
amount  involved.    . 

The   fact  that  a   portion  of  the   money 
nised  by  the  tax  might  be  for  state  pur- 
poses is  not  material  under  the  provisions 
of  the  act  of  1853,  supra.    The  courts  of 
Indiana  have  held  that  the  filing  of  a  peti- 
tion with  the  board  of  commissioners  under 
that  act  was  in  itself  notice  to  the  county, 
and  if  thereafter  the  money  was  paid  over 
to  the  state  or  to  the  city,  it  was  no  de- 
fense; that  when  the  board  of  commission- 
■ers  received    notice,   the  county^   became   a 
trustee  for  the  claimant,  and  m  the  event 
the  money  was  awarded  to  him  the  county 
was  bound  to  refund  the  same,  and  a  pay- 
ment by  the  county  authorities  after  such 
notice,  or  the  commencement  of  an .  action, 
to  the  state  or  town  authorities,  was  at  its 
own  risk   and    peril.    The   taxpayer   could 
not  be  required  to  pursue  such  funds  into 
the  hands  of  the  parties  to  whom  they  were 
wrongfully  distributed,  and  the   fact  that 
the  taxes  were  voluntarily  paid  constituted 
no  defense  under  the  statute  cited.    DuBois 
v.  Uke  County,  10  Ind.  App.  347,  37  N.  E. 
105G.    It  is  also  said  in  the  above  case  that 
if  the  money  had  been  paid  over  when  the 
petition  was  filed,  the  statute  provided  that 
the  commissioners  should  give  the  claimant 
a  certificate  to  the  state  auditor  for  the  re- 
payment by  the  state  treasurer,  when  taxes 
had  been  paid  that  were  wrongfully  assessed 
for  state   purposes.    There    was    nothing, 
therefore,  to  prevent  the  complainant  herein 
from  paying  the  tax  and  immediately  filing 
its  petition  with  the  board  of  county  com- 
missioners to   have   it   refunded,   and   the 
payment  to  the  state  (if  made)  was  imma- 
terial and  constituted  no  defense.     The  tax 
could  be   recovered   back,   notwithstanding 
the  payment  to  the  state. 
[687]    •It  has  been  urged,  however,  that  the  act 
of  1853  was  not  broad  enough,  inasmuch  as 
it  required  that  the  taxes  should  have  been 
wrongfully  assessed,  and  that  mere  illegal- 
ity would  not  be  sufficient  in  order  to  re- 
cover under    the    statute,    citing   Hotoard 
County  v.   Armstrong,  01   Ind.   628.    That 
case  simply  held  that  where  property  was 
legally  taxable,  and  the  tax  assessed  was 
justly  and  equitably  due,  if  through  some 
irregularity  or  default  it  had  not  been  le- 
gally assessed,  it  could  not  be  said  to  have 
been    "wrongfully"     assessed     within     the 
meaning  of  the  statute  of  1853,  and  recov- 
erable back  under  that  statute;   but  that 
Tery  case  shows  that  if  property  which  was 
not  taxable  was   assessed   and   the   money 
paid,  such  assessment  was  "wrongful"  with- 
m  the  statute   of    1853,  being  made  upon 
property  not  liable  to  taxation,  and  there- 
fore it  could  not  be  said  that  any  tax  so  as- 
sessed was  justly  or  equitably  due. 

In  this  case,  if  the  complainant  be  right 
in  its  averment  that  the  letters  patent 
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owned  by  it  are  property  exempt  from  taxa- 
tion by  or  under  state  authority,  then  such 
property  is  "wrongfully"  assessed  within 
that  statute,  and  proceeaings  could  be  taken 
to  recover  back  the  tax  so  paid,  upon  com- 
plying with  the  provisions  of  the  law  of  In- 
diana. Donch  V.  Lake  County,  4  Ind.  App. 
374,  30  N.  E.  204,  decided  in  1891,  subse- 
quently to  the  decision  in  91  Ind.  528.  Du' 
hois  V.  Lake  County,  4  Ind.  App.  138,  30  N. 
E.  206,  and  again  reported,  reaffirming  the 
same  doctrine,  in  10  Ind.  App.  347,  37  N. 
E.  105G;  Netcso7H  v.  Bartholomew  County, 
92  Ind.  229;  Pulaski  County  v.  8enn,  117 
Ind.  410,  20  N.  E.  276. 

Complainant  could  set  forth  in  its  peti- 
tion to  the  county  commissioners  its  claim 
under  the  Federal  Constitution  for  the  ex- 
emption of  the  letters  patent  owned  by  it 
from  taxation,  and  it  could  make  the  sume 
claim  if  the  board  refused  to  admit  it,  in  its 
action  in  the  circuit  court  and  on  an  appeal 
from  an  adverse  decision  in  that  court  to 
either  the  appellate  court  or  the  supreme 
court  of  the  state,  and  if  either  court  to 
which  the  appeal  was  taken  and  before 
which  the  question  was  raised  decided  it  ad- 
versely to  the  complainant^  a  writ  of  error 
would  lie  from  this  court,  and  the  subject 
could  be  reviewed  and  finally  decided  here. 
There  is  no  doubt,  therefore,  of  the  ade- 
quacy of  the  remedy  at  law,  provided  the 
act  of  1853  is  in  force. 

*It  is  argued  that  the  act  of  1853  is  re- [688] 
pealed  by  the  general  tax  act  of  1891  under 
which  these  assessments  were  made. 

There  is  no  specific  repeal  of  the  statu txj 
contained  in  the  general  tax  act,  and  re- 
peals by  implication  are  concededly  not  fa- 
vored. It  would  have  to  appear  that  the 
two  acts  were  inconsistent  with  each  other, 
or  that  the  act  of  1891  was  a  complete  sys- 
tem in  itself,  and  was  really  meant  to  cover 
the  cases,  and  the  method  of  recovery  which 
was  to  be  pursued,  in  matters  of  wrongful 
taxation,  and  to  exclude  all  remedy  except 
such  as  that  act  provided.  This,  we  think, 
cannot  be  maintained. 

And  again,  the  act  is  contained  in  the 
edition  of  the  Revised  Statutes  of  Indiana, 
of  the  revision  of  1894,  by  Burns,  and  is  re- 
produced therein  as  §§  7915  and  7916,  and 
it  is  not  stated  in  that  edition  that  there 
had  been  any  claim  that  those  sections,  con- 
stituting the  act  of  1853*  had  ever  been  re- 
pealed, but,  on  the  contrary,  the  act  ia 
treated  as  a  valid  and  subsisting  part  of  the 
Revised  Statutes  of  the  state.  The  sections 
are  also  cited  in  Donch  v.  Lake  County,  4 
Ind.  App.  374,  30  N.  E.  204,  as  §§  5813  and 
5814  of  the  edition  of  the  Revised  Statutes 
of  1891.  See  also  DuBois  v.  Lake  County, 
that  they  had  since  been  repealed  by  the  act 
of  1891.  See  also  DuBois  v.  Lake  County, 
4  Ind.  App.  138,  30  N.  E.  206.  True,  the 
questions  discussed  in  these  cases  arose 
prior  to  the  passage  of  the  general  tax  act 
of  1891,  but  these  decisions  were  made  sub- 
sequently to  the  passage  of  that  act,  and 
the  sections  were  not  referred  to  in  anv  of 
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those  opinions  as  if  they  had  been  repealed 
by  the  general  tax  act,  and  were  only  appli- 
cable to  cases  happening  before  the  passage 
of  that  act. 

We  see  nothing  in  Hart  v.  Smith,  recent- 
ly decided  by  the  supreme  court  of  Indiana 
and  reported  in  64  N.  E.  601,  to  support  the 
claim  of  the  repeal  of  the  act  of  1853.  It 
was  there  held  thatj  upon  the  mere  matter 
of  a  valuation  of  the  shares  of  the  stock, 
the  decision  of  the  state  board  of  tax  com- 
missioners was  not  reviewable  by  the  court. 
Upon  which  counsel  argues  that,  "if  we 
could  go  before  the  county  commissioners 
with  a  claim  after  the  state  board  had 
passed  upon  it,  then  inevitably  we  could 
also  go  to  the  circuit  court  of  Marion  coun- 
ty, and  thence  to  the  appellate  or  supreme 
court  of  the  state,  according  to  the  amount 
X680]  involved.  Therefore,  if  the  supreme  *court 
'has  no  power  to  review'  the  decisions  of  the 
state  board  of  tax  commissioners,  then  the 
county  conunissioners  have  no  power  to  be- 
gin a  course  of  proceedings  which  must  in- 
evitably, at  its  conclusion,  come  to  a  tri- 
bunal which  haa  declared  that  it  'has  no 
power  to  review/  "  and  it  is  therefore  urged 
that  if  the  court  has  no  power  to  review 
this  determination  of  the  tax  conunission- 
ers, it  is  because  the  act  of  1853  has  been 
repealed.  But  the  decision  of  the  tax  com- 
missioners upon  a  mere  question  of  judgment 
as  to  the  value  of  shares  of  stock  is  a  deci- 
sion of  a  question  of  fact  upon  which  the 
judgment  of  the  board  would  be  final,  even 
if  the  act  of  1853  were  not  repealed.  In 
that  very  case,  however^  the  court  did  re- 
view a  decision  of  the  board  as  to  valuation 
when  it  appeared  that,  in  arriving  at  such 
decision,  the  board  included  property,  as 
part  of  the  value  of  the  shares,  which  the 
law  did  not  permit  to  be  taxed,  and  an  a» 
sessment  for  valuation  thus  arrived  at  was 
held  illegal,  and  as,  it  could  not  be  deter- 
mined how  much  of  the  total  assessment  de- 
pended upon  the  valuation  of  the  property 
not  taxable,  the  court  held  the  whole  assess- 
ment-illegal, and  gave  judgment  according- 
ly. We  are  not  convinced  that  the  act  of 
1853  has  been  repealed,  and,  the  remedy 
thereby  provided  being  sufficient,  we  hold 
complainant  had  an  adequate  remedy  at 
law. 

(3.)  The  further  ground  of  jurisdiction 
in  equity,  that  it  prevents  a  multiplicity  of 
suits,  cannot  be  sustained. 

The  remedy  provided  by  the  state  of  Indi- 
ana is  in  truth  but  one  proceeding,  and  all 
the  complainant  had  to  do  in  order  to  avail 
itself  of  such  remedy  was  to  appear  before 
the  board  of  review  when  the  assessment 
was  first  made  and  object  to  it,  and,  if  its 
objections  were  overruled,  then  to  appeal  to 
the  state  board,  and,  if  that  board  also  over- 
ruled the  objection,  then  to  pay  the  tax. 
The  proceeding  thereafter  is  one  suit,  com- 
menced by  application  to  the  board  of  coun- 
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fully  assessed,  and,  if  the  claim  were  re- 
fused, then  the  party  might  go  into  the  cir^ 
cuit  court,  and,  if  refused  again,  it  had  the 
further  right  of  appeal,  and,  if  still  refused, 
it  then  had  the  right  of  review  hy  writ  of 
error  from  this  court,  if  any  Federal  ques- 
tion had  been  decided  against  it.  The  right 
to  come  into  a  Federal  court  and  invoke  its 
^equitable  jurisdiction  in  order  to  avoid  the[690] 
remedy  thus  provided  by  the  state  cannot, 
under  -these  facts,  be  founded  upon  the  al- 
leged prevention  of  a  multiplicity  of  suits. 
The  claim  on  such  ground  is  without  foun- 
dation. 

(4.)  Nor  is  there  any  irreparable  injury 
as  averred. 

There  is  a  general  averment  that  to  en- 
force the  tax  by  distraint  and  sale  of  com- 
plainant's property  would  result  in  irrep- 
arable injury,  but  there  is  no  fact  stated 
from  which  it  could  be  inferred  that  irrep- 
arable injury  would  be  likely  to  result 
from  such  enforcement,  and  where  a  plain 
and  adequate  remedy  to  recover  the  amount 
is  given  by  statute  no  such  irreparable  in- 
jury can  be  inferred.  Some  averment  of 
specific  facts  must  be  made  from  which  the 
court  can  see  that  irreparable  injury  would 
be  a  natural  and  probable  result.  Nothing 
of  the  sort  is  shown  here.  Indeed,  the 
averment  of  irreparable  injury  seems  to  be 
founded  upon  the  other  averment,  that  if 
the  tax  got  into  its  treasury  the  state  could 
not  be  sued  to  recover  it  back,  and  hence 
the  necessity  of  appealing  to  equity.  But 
the  answer  to  that  has  already  been  given 
by  referring  to  the  act  of  1853,  which  fully 
provides  for  such  contingency. 

The  claim  is  also  made  that  complainant 
had  the  right,  under  S  1  of  the  act  of  188& 
(25  Stat,  at  L.  433,  chap.  866),  amending^ 
the  act  of  1875,  to  resort  to  the  Federal 
court  on  the  ground  that  the  case  arose  un- 
der the  Constitution  or  laws  of  the  United 
States,  inasmuch  as  it  was  claimed  that  un- 
der such  Constitution  the  letters  patent 
were  not  taxable  by  or  under  state  author-  . 
ity.  But  the  right  to  resort  to  a  Federal 
court  as  a  court  of  equity  must  be  founded 
upon  some  ground  of  equitable  jurisdiction 
recognized  by  the  Federal  courts,  and  when,, 
as  here,  no  such  ground  appears,  jurisdic- 
tion in  equity  cannot  be  maintained. 

Whether  the  value  of  letters  patent  is  ixk 
any  way  taxable  by  or  under  state  author- 
ity, we  have  no  occasion  to  now  decide,  be- 
cause the  question  is  not  before  us.  We 
simply  show  a  plain  and  adequate  remedy 
at  law,  after  paying  the  tax,  to  recover  it 
back,  in  an  action  or  proceeding  where  the 
question  as  to  the  exemption  of  this  kind  of 
property  from  taxation  can  be  raised,  *and[691] 
if  not  admitted  by  the  state  court»  it  can  be 
reviewed  here  on  writ  of  error. 

We  see  no  ground  for  interfering  with  the 
judgment  of  the  court  below,  and  it  is  there- 
fore affirmed. 

188  V.  S» 
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JAMES  L.  HYATT,  as  Chief  of  Police  of 
the  City  of  Alhanj,  N.  Y.,  Plff.  in  Err^ 

V, 

PEOPLE  OF  THE  STATE  OF  NIEW  YORK 
on  the  Relation  of  CHARLES  B.  CORK- 
RAN. 

(8m  8.  C.  Beportor'B  ed.  691-710.) 

Emtraditum — eonehiwvenen  of  govemor^M 
ioarrant — review  on  hahe(u  oorpue — fugi' 
five  from  justice — necesaity  of  presence  in 
demanding  state, 

!•  An  extradition  warrant  lisaed  bj  the  goT- 
emor  of  a  state  !■  but  prima  facie  aufBcient 
to  hold  the  accused ;  and  It  !■  open  to  blm 
to  show  on  babeaa  corpus,  by  admissions  or 
b7  other  conclusive  evidence,  that  tbe  charge 
Qpon  which  his  extradition  is  demanded  aa- 
•umee  his  absence  from  the  demanding  state 
at  the  time  the  crime  was,  If  ever,  com- 
mitted. 

"%  A  stipulation  that  a  person  sought  to  be  ex- 
tradited was  not  within  the  demanding  state 
on  the  date  specifled  in  the  indictment  as  the 
time  of  tlie  commission  of  the  crime  charged 
is  an  admission  that  he  was  not  within  the 

-  state  when  the  crime  was,  if  ever,  committed, 
where  there  Is  no  claim  of  any  error  in  the 
date  named  in  the  Indictment. 

^  One  who  was  not  within  a  state  when  the 
crime  of  larceny  or  false  pretense  was,  if 
ever,  committed  therein,  cannot  be  deemed  a 
''fugitive  from  justice*'  within  the  meaning 
of  U.  S.  Rev.  Stat,  i  5278  (U.  8.  Comp.  Stat. 
1901,  p.  8597),  providing  for  the  IntersUte 
extradition  of  a  fugitive  from  Justice  on  de- 
mand of  the  executive  of  the  state  from 
which  he  has  fled. 

4.  One  who  comes  Into  a  state  on  business  for 
a  single  day,  eight  days  after  the  alleged 
commission  of  a  crime  therein,  and  months 
before  an  indictment  is  found  against  him  for 
such  olfense,  does  not,  by  his  departure  from 
the  state  after  the  conclusion  of  his  business, 
become  a  **fugltlve  from  justice**  within  the 
meaning  of  U.  8.  Bev.  Stat.  |  5278  (U.  8. 
Oomp.  Stat.  1901,  p.  S697),  providing  for  the 


Interstate  extradition  of  a  fugitive  from  jus- 
tice on  demand  of  the  executive  of  the  state 
from  which  he  has  fled. 

[No.  492.] 

Argued  January  6,  7,  190S.    Decided  FeJh 

ruary  2S,  190$, 

IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  New  York  to  review  a  judgment 
discharging  on  habeas  corpus  a  person  held 
under  a  warrant  issued  in  extradition  pro- 
ceedings hj  the  governor  of  that  State.  Af- 
firmed. 

See  same  case  below,  172  N.  Y.  176,  64  N. 
E.  826. 

Statement  by  Mr.  Justice  PeokHaait 
This  proceeding  by  habeas  corpus  waa 
commenced  by  tbe  relator,  defendant  in  er- 
ror, to  obtain  his  discharge  from  imprison- 
ment by  the  plaintiff  in  error,  the  chief  of 
police  in  the  city  of  Albany,  state  of  New 
York, 'who  held  the  relator  by  means  of  a 
warrant  issued  in  extradition  proceedings 
by  the  governor  of  New  York.  The  justice 
of  the  supreme  court  of  New  York,  to  whom 
the  petition  for  the  writ  was  addressed,  and 
also,  upon  appeal,  the  appellate  division  of 
the  supreme  court  of  New  York,  refused  to 
grant  the  relator's  discharge,  but  the  court 
of '  appeals  reversed  their  orders  and  dis- 
charged him.  172  N.  Y.  176,  64  N.  E.  825. 
A  writ  of  error  has  been  taken  from  this 
court  to  review  the  latter  judj?ment. 

*The  relator  stated  in  his  petition  for  the[699) 
writ  that  he  was  arrested  and  detained  by 
virtue  of  a  warrant  by  the  governor  of  New 
York,  granted  on  a  requisition  from  the  gov- 
ernor of  Tennessee,  reciting  that  relator  had 
been  indicted  in  that  state  for  the  crime  of 
grand  larceny  and  false  pretenses,  and  that 
he  was  a  fugitive  from  the  justice  of  that 
state;  that  the  warrant  under  which  ho  wa^i 
held  showed  that  the  crimes  with  which  he 
was  charged  were  committed  in  Tennessee, 
and  the  relator  stated  that  nowhere  did  it 


Nora. — As  to  what  papers  are  necessary  to 
^htain  the  surrender  of  a  fugitive  from  another 
state — see  note  to  Ba  parte  Hart  (C.  C.  App. 
4th  C.)  28  L.  B.  A.  801. 

On  the  question  who  are  fugitives  subieot  to 
extradition — see  note  to  8tate  v.  Hall  (N.  C.) 
28  Lu  B.  A.  289. 

The  necessity,  for  eatradition  purposes,  of  the 
actual  presence  of  the  accused  in  the  demand- 
ing state. 

A  person  cannot  be  a  fugitive  from  justice, 
for  the  purpose  of  interstate  extradition,  un- 
less  he  was  in  the  demanding  state  when  the 
•crime  waa  committed.  Re  Jackson,  2  Fllpp. 
188,  Fed.  Caa.  No.  7,125 ;  Bo  parte  McKean,  8 
hughes,  23,  Fed.  Caa.  No.  8,848;  Bw  parte 
Smith,  8  McLean,  121,  Fed.  Caa.  No.  12,968; 
43tate  v.  Jackson,  1  L.  B.  A.  870,  36  Fed.  258 ; 
United  States  v.  Forwkes,  49  Fed.  50 ;  Hartman 
y.  Avellne,  63  Ind.  844,  30  Am.  Bep.  217;  Bm 
parte  Knowles,  16  Kj.  L.  Bep.  263 ;  Re  Fetter, 
28  N.  J.  L.  311,  57  Am.  Dec.  882 ;  Re  Heyward, 
1  Sandf.  701 ;  Re  Mitchell,  4  N.  T.  Grim.  Bep. 

And  a  merely  constructive  presence  in  the 
•demanding  state  at  the  time  of  the  alleged  com- 
tnlsslon  of  the  offense  is  not  sufficient  to  ren- 
der the  accused  a  fugitive  from  justice.    Jones 
188  IT.  8. 


V.  Leonard,  50  Iowa,  106.  82  Am.  Rpp.  116; 
Wilcox  V.  Noise,  84  Ohio  St  520 ;  Re  Mnhr.  73 
Ala.  503,  49  Am.  Bep.  63:  State  v.  HaU.  115 
N.  C.  811.  28  L.  B.  A.  289.  20  S.  B.  729 ;  Re 
Lyon,  24  Wash.  L.  Bep.  679. 

But  one  who,  after  setting  in  motion  the 
machinery  which  results  in  the  crime,  departs 
from  the  state  before  tbe  consummation  of  the 
offense  Is  a  fugitive  from  justice.  Re  Cook,  40 
Fed.  838 ;  Re  Sultan,  115  N.  C.  57,  28  L.  R.  A. 
294.  20  S.  B.  375. 

The  effect  of  visits  to  the  demanding  state 
subsequent  to  the  commission  of  the  crime  was 
considered  in  Bm  parte  Knowles.  17  Ky.  L.  Bep. 
588.  and  the  conclusion  reached  was  that  by 
again  leaving  the  state  tbe  accused  thereby  be- 
came a  fugitive  from  justice.  And  there  are 
intimations  to  the  same  effect  In  Re  Mohr,  78 
Ala.  503,  '■aS  Am.  Bep.  63.  supra,  and  State  v. 
Hall,  115  N.  C.  811.  28  L.  B.  A.  289.  20  S.  B. 
375.  supra. 

The  Supreme  Court  of  the  United  States 
takes  the  opposite  view  in  Htatt  v.  Pboplb  ee 
rel,  CoBsaAw,  saying  that,  if  the  accused  was 
not  in  the  demanding  state  when  the  crime  was 
committed,  "a  subsequent  going  there  and  com- 
ing away  is  not  a  flight.** 

For  other  cases  on  the  question  who  are  fugi- 
tives subject  to  extradition  see  note  to  State  v. 
Hall  (N.  C.)  28  L.  B.  A.  289. 
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appear  in  the  papers  that  he  was  personally 
present  within  the  state  of  Tennessee  at  the 
time  the  alleged  crimes  were  stated  to  have 
been  eommitted;  that  the  governor  had  no 
jurisdiction  to  issue  his  warrant,  in  that  it 
did  not  appear  before  him  that  the  relator 
was  a  fugitive  from  the  justice  of  the  state 
of  Tennessee,  or  had  fled  therefrom;  that  it 
did  not  appear  that  there  was  any  evidence 
that  relator  was  personally  or  continuously 
present  in  Tennessee  when  the  crimes  were 
alleged  to  have  been  committed ;  that  it  ap- 
peared on  the  face  of  the  indictments  accom- 
palsying  the  requisition  that  no  crime  under 
the  laws  of  Tennessee  was  charged  or  had 
been  committed.  Upon  this  petition  the 
writ  was  issued  and  served. 

The  4*eturn  of  the  plaintiff  in  error,  the 
chief  of  police,  was  to  the  effect  that  the  re- 
lator  was  held  by  virtue  of  a  warrant  of  the 
governor  of  New  York,  and  a  copy  of  it  was 
annexed. 

The  governor's  warrant  reads  as  follows: 

State  of  New  lork, ) 
Executive  Chamber.    3 

Tlie  ffovernor  of  the  state  of  New  York 
to  the  ^ief  of  police,  Albany,  N.  Y.,  and  the 
sheriffs,  undersheriffs  and  other  officers  of 
and  m  the  several  cities  and  counties  of 
this  state  authorized  by  subdivision  1  of  sec- 
tion 827  of  the  Code  of  Criminal  Procedure 
to  execute  this  warrant: 

It  having  been  represented  to  me  by  the 
«>vernor  of  the  state  of  Tennessee  that 
Charles  E.  Corkran  stands  chaifi^  in  that 
state  with  having  committed  therein,  in  the 
county  of  Davidson,  the  crimes  of  lareeny 
and  false  pretenses,  which  the  said  governor 
certifies  to  be  crimes,  under  the  laws  of  the 
said  state,  and  that  the  said  Charles  E. 
[693]  Corkran  has  fled  therefrom  *and  taken  ref- 
uge in  the  state  of  New  York ;  and  the  said 
governor  of  the  state  of  Tennessee  having, 
pursuant  to  the  Constitution  and  laws  of 
the  United  States,  demanded  of  me  that  I 
cause-  the  said  Charges  E.  Corkran  to  be  ar- 
rested and  delivered  to  Vernon  Sharpe,  who 
is  duly  authorized  to  receive  him  into  his 
custody  and  convey  him  back  to  the  said 
state  of  Tennessee;  which  said  demand  is 
accompanied  by  copies  of  indictment  and 
other  documents  duly  certified  by  the  said 
governor  of  the  state  of  Tennessee  to  be  au- 
thentic and  duly  authenticated  and  charging 
the  said  Charles  E.  Corkran  with  having 
committed  the  said  crimes  and  fied  from  the 
said  state  and  taken  refuge  in  the  state  of 
New  York; 

You  are  hereby  required  to  arrest  and  se- 
cure the  said  Charles  E.  Corkran  wherever 
he  may  be  found  within  this  state  and 
thereafter  and  after  compliance  with  the 
requirements  of  section  827  of  the  Code 
of  Criminal  Procedure  to  deliver  him 
into  the  custody  of  the  said  Vernon  Sharpe, 
to  be  taken  back  to  the  said  state  from 
which  he  fled«  pursuant  to  the  said  requi- 
sition; and  also  to  return  this  warrant 
and  make  return  to  the  executive  chamber 
within  thirty  days  from  the  date  hereof  of 
all  your  proceedings  had  thereunder,  and  of 
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the  facts  and  circumstances  relating  there- 
Given  under  my  seal  and  the  privy  seal 
of  the  state,  at  the  capitol  in  the  city  of  Al- 
bany, this  13th  day  of  March,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and 
two. 

[L.  8.]  B.  B.  Odell,  Jr. 

By  the  Qovernor:  James  G.  Graham, 

Secretary  to  the  Governor. 

No  other  paper  was  returned  by  the  chief 
of  police  bearing  upon  his  right  to  detain 
the  relator.  Upon  the  filing  of  the  return 
the^  relator  traversed  it  in  an  affidavit,  in 
which  he  denied  that  he  had  committed 
either  the  crime  of  larceny  or  false  preten- 
ses, or  any  other  crime,  in  the  state  of  Ten- 
nessee. He  denied  that  he  was  within  the 
state  -of  Tennessee  at  the  times  mentioned 
in  the  indictment  upon  which  the  reauisi- 
tion  of  the  governor  was  issued;  he  alleged 
that  he  had  read  the  indictments  before  the 
governor  of  the  state  of  New  York,  upon 
which  *the  wari'ant  of  arrest  was  issued,  and [604) 
that  they  charged  him  with  the  commission 
of  the  crime  of  larceny  and  false  pretenses 
on  the  20th  and  30th  days  of  April,  the  8th 
day  of  May,  and  the  17th  and  the  24th  days 
of  June,  1901.  The  relator  in  his  affidavit 
also  asserted  that  he  was  not  in  the  state  of 
Tennessee  at  any  time  in  the  months  of  - 
March,  April,  May,  or  June,  1901,  or  at  any 
time  for  more  than  a  year  prior  to  the 
month  of  March,  1901,  and  he  denied  that 
he  had  fled  from  the  state  of  Tennessee,  or 
that  he  was  a  fugitive  from  the  justice  of 
that  stale.  He  further  therain  stated  that 
he  had  heard'  read  the  papers  accompany- 
ing the  requisition  of  the  governor  of  Ten- 
nessee to  the  governor  of  New  York,  and 
that  those  papers  did  not  contain  any  evi- 
dence or  proof  that  he  had  been  in  the  state 
of  Tennessee  at  any  stated  time  since  the 
26th  and  27th  days  of  May,  1899,  and  they 
contained  no  evidence  or  proof  that  he  was 
in  the  state  of  Tennessee  on  any  day  in  any 
of  the  months  set  forth  in  the  indictments 
when  the  crime  or  crimes  were  alleged  to 
have  been  committed. 

Upon  the  hearing  the  following  paper, 
signed  by  the  respective  attorneys  for  the 
parties,  was  filed: 

"It  is  conceded  that  the  relator  was  not 
within  the  state  of  Tennessee  between  the 
1st  day  of  May,  1899,  and  the  1st  day  of 
July,  1001.  It  is  also  conceded  that  the  re- 
lator was  in  the  state  of  Tennessee  on  the 
2d  day  of  July,  1901.*' 

There  is  also  another  stipulation  in  the 
record,  signed  by  the  attorneys,  and  reading 
as  follows: 

"The  following  additional  facts  are  here- 
by conceded,  and  the  same  shall  be  incor* 
porated  in  the  apneal  record  herein,  as  a 
part  thereof,  and  shall  constitute  a  part  of 
the  record  upon  which  the  appellate  division 
may  hear  and  determine  the  appeal  herein; 
i.  e., — 

"It  is  hereby  stipulated  by  and  between 
the  parties  to  the  above  entitled  special  pro- 
ceeding that  three  indictments  were  at- 
tached to  the  requisition  papers  sent  bv  the 
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governor  of  the  state  of  Tennessee  to  the 
governor  of  the  state  of  New  York  for  the 
extradition  of  Charles  K  Corkran;  that 
each  of  the  said  indictments  was  found  on 
the  26th  day  of  Febniarv,  1902,  and  that' 
the  alleged  crimes  were  charged  in  said  in- 
[695]dictments  to  *have  been  committed  on  the 
Ist  day  of  Mav,  1001,  on  the  8th  day  of 
May,  1001,  and  on  the  24th  day  of  June, 
1901,  respectively." 

Upon  the  hearing  before  the  judge  on 
March  17,  1902,  the  relator  was  sworn  with- 
out objection,  and  testified  that  he  had  been 
living  in  the  state  of  New  York  for  the  past 
fourUen .  months ;  that  his  residence  when 
at  home  was  in  Lutherville,  Marjrland ;  that 
he  was  in  the  city  of  Nashville,  in  the  state 
of  Tennessee,  on  July  2,  1901,  and  (under 
objection  as  immaterial)  had  gone  there  on 
business  connected  with  a  lumber  company 
lA  which  he  was  a  heavy  stockholder;  that 
he  arrived  in  the  city  on  July  2,  in  the 
morning,  and  left  about  half-post  seven  in 
the  evening  of  the  same  day,  and  while  there 
he  notified  the  Union  Bonk  &  Trust  Com- 
pany (the  subsequent  prosecutor  herein) 
that  the  resignation  of  the  president  of  the 
lumber  company  had  been  demanded  and 
would  probably  be  accepted  that  day.  After 
such  notification,  and  on  the  same  day,  the 
resignation  was  obtained,  and  the  Union 
'Bank  A  Trust  Ck>mpany  was  notified  thereof 
by  the  relator  before  leaving  the  city  on  the 
evening  of  that  day ;  that  he  passed  through 
^he  city  of  Nashville  on  the  16th  or  17th  of 
July  thereafter  on  his  way  to  Chattanooga, 
but  did  not  stop  at..  Nashville  at  that  time, 
and  had  not  been  in  the  state  of  Tennessee 
since  the  16th  day  of  July,  1901,  at  the  time 
he  went  to  Chattanooga;  that  he  had  never 
lived  in  the  stato  of  Tennessee,  and  had  not 
been  in  that  state  between  the  26th  or  27th 
of  May,  1899,  and  the  2d  dav  of  July,  1901. 

Upon  this  state  of  facts  the  jud^,  before 
whom  the  hearing  was  had,  dismissed  the 
writ  and  remanded  the  relator  to  the  cus- 
tody of  the  defendant  Hyatt,  as  chief  of 
police.  This  order  was  affirmed  without 
any  opinion  by  the  appellate  division  of  the 
supreme  court,  but,  as  stated,  it  was  re- 
versed by  the  court  of  appeals  and  the  re- 
lator discharged. 


Mr,  J.  Murray  Downs  argued  the  cause, 
and,  with  Mr.  Robert  O,  Scherer,  filed  a 
brief  for  plaintiff  in  ern>r: 

The  warrant  of  the  governor  is  conclu- 
sive OS  to  every  fact  i^ted  in  this  case, 
because  there  is  no  denial  of  any  of  the 
facts  stated  in  it 

Esp  parte  Dawson,  28  C.  C.  A.  354,  49  U. 
8.  App.  674,  83  Fed.  307;  People  ex  rel. 
Jourdan  v.  Donohue,  84  N.  Y.  438. 

The  (constitution  and  laws  of  Congress 
provide  for  interstate  rendition  of  fugitives, 
even  in  eases  where  the  party  charged  was 
not  actually  present  in  t^e  demanding  state 
s/t  the  time  the  crime  was  committed. 

Streep  v.  United  Statee,  160  U.  S.  128,  40 
L.  ed.  365,  16  Sup.  Ct  Bep.  244 ;  Roberta  v. 
Reilly,  116  U.  S.  80,  29  L.  ed.  644,  6  Sup. 
Ct.  Rep.  201;  iee  Cook,  49  Fed.  833,  146  U. 
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S.  183,  36  L.  ed.  934,  13  Sup.  Ct.  Rep.  40; 
Reg.  V.  Jacobi,  46  L.  T.  N.  S.  695n. 

The  court  should  not  indulge  in  a  tim 
grammatical  criticism  of  the  preposition 
^'from"  in  the  Comrtitutiao,  in  order  to  d»> 
feat  the  manifest  intention  of  the  provisioiv 
and  bring  about  a  condition  which  would 
make  the  stajtes  asylums  for  fugitive  crim- 
inals of  otiier  states. 

Griffith  V.  Bogert,  16  How.  163,  16  L.  ed» 
310.  See  also  14  Am.  &  Eng,  Bne.  Law,  p. 
553. 

Such  is  the  character  of  human  language 
that  no  word  conveys  to  the  mind,  in  all 
situations,  one  single  definite  idea;  and 
nothing  is  more  common  than  to  use  words 
in  a  figurative  senile.  Almost  all  composi* 
tions  contain  words  which,  taken  in  their 
rigorous  sense,  would  ooavey  a  meaning  dif> 
fereot  from  that  which  is  obviously  in- 
tended. 

M'Cullouoh  V.  Maryland,  4  Wheat.  414,  4 
L.  ed.  603. 

The  constitutional  provision  should  bo* 
given  a  brood  construction. 

Kentucky  v.  Denniaon,  24  How.  66,  16  L. 
ed.  717;  Martin  v.  Hunter,  1  Wheat  326,  4 
Ii.ed.  102. 

The  unifbrm  tendency  of  the  decisions  has 
been  to  plaoe  the  doctrine  of  interstate  ren- 
dition  on  the  broadest  possible  basis. 

Mahon  v.  Justice,  127  U.  S.  716,  32  L.  ed, 
288,  8  Sup.  Ct.  Rep.  1204;  Lascelles  v. 
(Georgia,  148  U.  S.  542,  37  L.  ed.  551,  13^ 
Sup.  Ot.  Rep.  687;  Ex  parte  Reggel,  114  U. 
S.  642,  29  L.  ed.  250,  5  Sup.  Ct  Rep.  1148; 
Qibhtms  V.  Ogden,  9  Wheat.  188,  6  L.  ed.  68. 

The  constitutional  provision  should  not  be- 
weakened  and  made  only  half  effective  by  a 
narrow  construction  or  the  phrase  "froD» 
which." 

Re  'Palliser,  136  U.  S.  265,  34  L.  ed.  517, 
10  Sup.  Ct  Rep.  1034;  2  Story,  Const,  f 
1809. 

One  offending  against  the  laws  of  the 
United  States  may  be  sent  to  any  part  of 
the  country. 

,  Homar  v.  United  States,  143  U.  S.  207,  36' 
L.  ed.  126,  12  Sup.  Ct  Rep.  407;  Re  Pal- 
liser, 136  U.  8.  257,  34  L.  ed.  514,  10  Sup. 
Ct  Rep.  1034. 

And  when  the  offense  is  against  the  state 
laws,  the  criminal  should  be  surrendered. 

The  courts  of  the  United  States  have 
steadily  refused  to  inquire  into  the  means  by 
which  a  person  is  brought  within  the  juris- 
diction for  trial  and  punishment 

Re  Johnson,  167  U.  S.  120,  42  L.  ed.  103» 
17  Sup.  Ct.  Rep.  735;  Ker  v.  lUinois,  11» 
U.  S.  436,  30  L.  ed.  421,  7  Sup.  Ct.  Rep. 
225;  Lascelles  v.  Georgia,  148  U.  S.  542,  37 
L.  ed.  551,  13  Sup.  Ct  Rep.  687. 

Tennessee  is  the  state  having  jurisdiction 
of  the  crime. 

Adams  v.  People,  1  N.  Y.  173;  State  v. 
Grady,  34  Conn.  118;  Com.  v.  White,  123 
Mass.  430,  25  Am.  Rep.  116;  Com.  v.  Smith, 
93  Mass.  243;  Lindsey  v.  State,  38  Ohio  St 
507;  United  States  v.  Davis,  2  Sunm.  482, 
Fed.  Cas.  No.  14,932;  Reg.  v.  Garrett,  22 
Eng.  Law  &  Eq.  611;  King  v.  Brisac,  4 
East,  164;  State  r.  Chcpin,  17  Ark.  565,  65 
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Am.  Deo.  452;  State  T.  Morrow,  40  8.  G. 
221,  18  8.  E.  863;  Noyea  v.  State,  41  N.  J. 
L.  418;  Simpson  v.  State,  92  Ga.  41,  22  L. 
R.  A.  248,  17  8.  E.  984;  Hatfield  t.  Com.  11 
Ky.  L.  Rep.  468,  12  8.  W.  309;  -Be  Pal- 
User,  136  tJ.  8.  257,  34  L.  ed.  514,  10  Sup. 
Ot  Rep.  1034. 

Mr,  William  8.  Bryan,  Jr.,  argued  the 
•eauBe,  aoid,  with  Mr  A.  de  R,  Sapping  ton, 
filed  a  brictf  for  defendaxki  in  error: 

Whether  the  decision  of  the  governor  of 
the  ajsylum  state  shall  be  final  on  the  ques- 
tion as  to  whether  the  person  sought  to  be 
extradited  was  in  fact  a  fugitive  from  the 
justice  of  the  demandii^  state  is  a  question 
.  proper  to  be  determined  by  the  courts  of 
that  state. 

CooA;  V.  Eart,  146  U.  S.  193,  36  L.  ed.  930, 
13  Sup.  Ct  Rep.  40. 

In  New  York  such  inquiry  is  open  to  the 
•courts  of  that  state  on  habeas  corpus. 

People  ex  rel,  Lawrence  v.  Brady,  56  N. 
Y.  182. 

The  view  of  the  court  of  appeals  of  New 
York,  that  the  recitals  in  the  warrant  of 
the  governor  are  onlv  priixia  fade,  and  are 
liable  to  be  rebutted  by  proof  on  habeas  cor- 
pus, is  the  prevailing  view. 

Re  Tod,  12  8.  D.  386,  47  L.  R.  A.  566,  81 
N.  W.  637 ;  Re  Cook,  49  Fed.  823 ;  Em  parte 
Hart,  28  L.  R.  A.  801,  11  C.  C.  A.  165,  22 
U.  S.  App.  22,  63  Fed.  260;  Work  v.  Cor- 
rington,  34  Ohio  St.  64,  32  Am.  Rep.  345; 
Re  Manchester,  5  Cal.  237;  15  Am.  ft  Eng. 
Enc.  Law,  2d  ed.  205. 

The  accused  must  have  been  physically 
present  in  the  demanding  state  at  the  time 
when  the  assumed  crime  is  alleged  to  have 
been  committed. 

Wilcom  v.  Nolze,  34  Ohio  St  520;  Re  Man- 
oheater,  5  Cal.  237;  Jones  v.  Leonard,  50 
Iowa,  106,  32  Am.  Rep.  116;  Re  Tod,  12  S. 
D.  386,  47  L.  R.  A.  566,  81  N.  W.  637;  Re 
Mohr,  73  Ala.  503,  49  Am.  Rep.  63;  Re 
Fetter,  23  N.  J.  L.  311,  57  Am.  Dec.  382; 
Re  Voorhees,  32  N.  J.  L.  150;  Hartman  v. 
Avcline,  63  Ind.  345,  30  Am.  Rep.  217;  Eof 
parte  Knowles,  16  Ky.  L.  Rep.  263;  Re 
Oreenough,  31  Vt.  279;  Kingsbury's  Case, 
106  Mass.  223;  Re  Heytrard,  1  Sandf.  701; 
State  V.  Hall,  115  N.  C.  811,  28  L.  R.  A. 
280,  20  S.  £.729;  2  Moore,  Extradition,  9  581; 
Spear,  Extradition,  pp.  397,  499;  7  Am.  ft 
Eng.  Enc.  Law,  1st  ed.  p.  646,  note  1 ;  12  Am. 
ft  Eng.  Enc.  Law,  2d  ed.  p.  603,  note  3;  Re 
Jackson,  2  Flipp.  183,  Fed.  Gas.  No.  7,125; 
Ex  parte  Smith,  3  McLean,  121,  Fed.  Gas. 
No.  12,968;  Ex  parte  McKean,  3  Hughes, 
25,  Fed.  Cba.  No.  8,848;  United  States  v. 
Fowkes,  49  Fed.  52 ;  Tennessee  v.  Jackson,  I 
L.  R.  A.  370,  36  Fed.  258;  Re  White,  5  C. 
C.  A.  29,  14  U.  S.  App.  84,  55  Fed.  54 ;  Ex 
parte  Reggel,  114  U.  S.  651,  29  L.  ed.  253,  5 
Sup.  Ot.  Rq>.  1148;  Roberts  v.  Reilly,  116 
U.  S.  97,  29  L.  ed.  549,  6  Sup.  Ct  Rep.  291. 

The  same  interpretation  of  the  constitu- 
tiooai  provision  was  followed  by  the  govern- 
or of  Illinois  in  the  attempt  to  extradite  Mr. 
Storey,  Editor  o<  the  Chicago  Tribune,  into 
Wisconsin. 

3  Cent.  L.  J.  636. 

And  by  the  governor  of  Maiyland  in  the 
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case  of  3Iax  Jvim,  attempted  to  be  ez- 
tiudited  into  New  York.  ^ 

2  Moore,  Extradition,  9  585. 

And  by  t^  govemor  of  New  York  in  the 
cane  of  Mitchell,  attempted  to  be  extradited 
into  New  Jersey. 

4  N.  Y.  Grim.  Rep.  596. 

Mr.  Justice  PeekHam,  after  making  the 
forcing  statement  of  facts,  delivered  the 
opinion  of  the  court: 

By  clause  2  of  I  2  of  article  4  of  the  Con- 
stitution of  the  United  States  it  is  prond- 
ed: 

"A  person  charsed  in  any  state  with  trea- 
son, felonj,  or  other  crime,  who  shall  Hoe 
from  justice,  and  be  found  in  another  state, 
shall,  on  demand  of  the  executive  authority 
of  the  state  from  which  he  fled,  be  delivered 
up,  to  be  removed  to  the  state  having  juria- 
diction  of  the  crime." 

It  was  held  in  Kentucky  t.  Dennison,  24 
How.  66,  104,  16  L.  ed.  717,  728,  that  this 
provision  of  the  Constitution  was  not  self- 
executing,  and  that  it  required  the  action  of 
^Congress  in  that  regard.  Congress  did  act[709] 
by  passing  the  statute  approved  February 
12.  1793  (1  Stat  at  L.  302,  chap.  7).  Tlie 
suDstance  of  that  act  is  reproduced  in  |  5278 
of  the  Revised  Statutes  ( U.  8.  Comp.  Stat 
1901,  p.  3597),  as  follows: 

''Sec.  5278.  Whenever  the  executive  au- 
thority of  any  state  or  territory  demands 
any  person  as  a  fugitive  from  justice,  of  the 
executive  authority  of  any  state  or  territory 
to  which  such  person  has  fled,  and  produces 
a  copy  of  an  indictment  found,  or  an  affi- 
davit made  before  a  magistrate  of  any  state 
or  territory,  charging  the  person  demanded 
with  having  committed  treason,  felony,  or 
other  crime,  certified  as  authentic  by  the 
governor  or  chief  magistrate  of  the  state  or 
territory,  from  whence  the  person  so  char^^ed 
has  Hed,  it  shall  be  the  duty  of  the  executive 
authority  of  the  state  or  territory  to  which 
such  person  has  fled  to  cause  him  to  be  ar- 
rested and  secured,  and  to  cause  notice  of 
the  arrest  to  be  given  to  the  executive  au- 
thority making  such  demand,  or  to  the 
agent  of  such  authority  appointed  to  receive 
the  fugitive,  and  to  cause  the  fugitive  to  be 
delivered  to  sudi  agent  when  he  shall. ap- 
pear. If  no  such  affent  appears  within  six 
months  from  the  ume  of  the  arrest,  the 
prisoner  may  be  discharged.  All  costs  or 
expenses  incurred  in  the  apprehending,  se- 
curing, and  transmitting  such  fugitive  to 
the  state  or  territonr  making  such  demand 
shall  be  paid  by  such  state  or  territory." 

The  proceedings  in  this  case  were  under 
this  section,  and  the  warrant  issued  by  the 
governor  was  sufllcient  prima  facie  to  jus- 
tify the  arrest  of  the  relator  and  his  deliv- 
ery to  the  agent  of  the  state  of  Tennessee. 
Certain  facts,  however,  must  appear  before 
the  governor  has  the  right  to  issue  his  war- 
rant As  was  said  in  Roberts  v.  Reilly,  116 
U.  S.  80,  95,  29  L.  ed.  544,  549,  6  Sup.  Ct. 
Rep.  291,  300,  it  must  appear  to  the  govern- 
or, before  he  can  lawfully  comply  with  the 
demand  for  extradition,  that  the  person  de- 
manded is  substantially  charged  with  a 
crime  against  the  laws  of  the  state  from 
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whose  justice  he  is  alleged  to  have  fled,  hj 
an  indictment  or  an  affidavit,  etc.,  and  that 
the  person  demanded  is  a  fugitive  from  the 
justice  of  the  state  the  executive  authority 
of  which  makes  the  demand.  It  was  also 
stated  in  the  same  case  that  the  question 
whether  the  person  demanded  was  substan- 
f710]tially  charged  *wltb  a  crime  or  not  was  a 
question  of  law  and  open  upon  the  face  of 
tne  papers  to  judicial  inquinr  upon  applica- 
tion for  a  discharge  under  the  writ  of  ha- 
beas corpus;  that  the  question  whether  the 
person  demanded  was  a  fugitive  from  the 
justice  of  the  state  was  a  question  of  fact 
which  the  governor  upon  whom  the  demand 
was  made  must  deciae  upon  such  evidence 
as  he  might  deem  satisfactory.  How  far 
his  decision  miffht  be  reviewed  judicially  in 
proceedings  in  habeas  corpus,  or  whether  it 
was  conclusive  or  not,  were,  as  stat^,  aues- 
tions  not  settled  by  harmonious  judicial  de- 
cisions nor  by  any  authoritative  judgment 
of  this  court,  and  the  opinion  continues  as 
follows: 

"It  is  conceded  that  the  determination  of 
the  fact  by  the  executive  of  the  state  in  is- 
suing his  warrant  of  arrest,  upon  a  demand 
made  on  that  ground,  whether  the  writ  con- 
tains a  recital  of  an  express  finding  to  that 
effect  or  not,  must  be  regarded  as  sufficient 
to  justify  the  removal  until  the  presumption 
in  its  favor  is  overthrown  by  contrary 
proof." 

In  People  ex  rel,  Lawrenoe  v.  Brady,  56 
N.  Y.  182,  it  was  held  that  the  courts  have 
jurisdiction  to  interfere  bv  wnt  of  habeas 
corpus,  and  to  examine  the  grounds  upon 
which  an  executive  warrant  for  the  appre- 
hension of  an  alleged  fugitive  from  justice 
from  another  state  is  issued,  and,  in  case  the 
papers  are  defective  and  insufficient,  to  dis- 
charge the  prisoner. 

In  the  case  before  us  the  New  York  court 
of  appeals  held  that  if  upon  the  return  to 
the  writ  cf  habeas  corpus  it  is  clearly  shown 
that  the  relator  is  not  a  fugitive  from  lus- 
tioe,  and  there  is  no  evidence  from  whicn  a 
contrary  view  can  be  entertained,  the  court 
will  discharge  the  person  from  imprison- 
ment, but  that  mere  evidence  of  an  aiibi,  or 
evidence  that  the  person  demanded  was  not 
in  the  state  as  alleged,  would  not  justify 
his  discharge,  where  there  was  some  evi- 
dence on  the  other  side,  as  habeas  corpus 
was  not  the  proper  proceeding  to  trv  the 
question  of  the  guilt  or  innocence  of  the  ac- 
cused. And  the  court  also  held  that  the 
conceded  facts  showed  the  absence  of  the 
accused  at  the  time  when  the  crimes,  if 
ever,  were  committed,  and  that  the  demand 
was  in  truth  based  upon  the  doctrine  that 
a  constructive  presence  of  the  accused  in  the 
[711]  demanding  state  *at  the  time  of  the  alleged 
commission  of  the  crime  was  sufficient  to 
authorize  the  demand  for  his  surrender. 

We  are  of  opinion  that  the  warrant  of  the 
governor  is  but  prima  facie  sufficient  to  hold 
the  accused,  and  that  it  is  open  to  him  to 
show  by  admissions,  such  as  sxe  herein  pro- 
duced, or  by  other  conclusive  evidence,  that 
the  charge  upon  which  extradition  is  de- 
manded assumes  the  absence  of  the  accused 
person  from  the  state  at  the  time  the  crime 
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was,  if  ever,  committed.  This  is  in  accord- 
ance with  the  authorities  in  the  states  cited 
in  the  opinion  of  Judge  Cullen  in  the  New 
York  court  of  appeals,  and  is,  as  we  think, 
founded  upon  correct  principles.  Both  v. 
Connolly,  111  U.  8.  e&,  28  L.  ed.  542,  4 
Sup.-  Ct.  Rep.  544,  recognizing  authority  of 
states  to  act  by  habeas  corpus  in  extradi- 
tion proceedings. 

If  upon  a  question  of  fact,  made  before 
the  governor,  which  he  ought  to  decide, 
there  were  evidence  pro  and  oon,  the  courts 
might  not  be  justified  in  reviewing  the  de- 
cision of  the  governor  upon  such  question. 
In  a  case  like  that,  where  there  was  some 
evidence  sustaining  the  finding,  the  courts 
might  regard  the  decision  of  the  governor 
as  conclusive.  But  ,here,  as  we  have  the 
testimony  of  the  relator  (uncontradicted) 
and  the  stipulation  of  counsel  as  to  what 
the  facts  were,  we  have  the  right,  and  it  is 
our  duty  on  such  proof  and  concession,  to 
say  whether  a  case  was  made  out  within  the 
Federal  statute,  justifying  the  action  of  the 
ffovernor.  It  is  upon  the  statute  that  the 
inquiry  must  rest. 

In  the  case  before  us  it  is  conceded  that 
the  relator  was  not  in  the  state  at  the  vari- 
ous times  when  it  is  alleged  in  the  indict- 
ments the  crimes  were  committed,  nor  until 
eight  days  after  the  time  when  the  last  one 
is  alleged  to  have  been  committed.  That 
the  prosecution  on  the  trial  of  such  an  in- 
dictment need  not  prove  with  exactness  the 
commission  of  the  crime  at  the  very  time  al- 
leged in  the  indictment  is  immaterial.  The 
indictments  in  this  case  named  certain  dates 
as  the  times  when  the  crimes  were  commit- 
t^,  and  where  in  a  proceeding  like  this 
there  is  no  proof,  or  offer  of  proof,  to  show 
that  the  crimes  were  in  truth  committed  on 
some  other  day  than  those  named  in  the  in- 
dictments, and  that  the  dates  therein  named 
were  erroneously  stated,  it  is  sufficient  for 
the  party  charsed  to  show  that  he  was  not 
in  tne  *state  at  the  times  named  In  the  in- [7 18] 
dictroents;  and  when  those  facts  are  proved 
so  that  there  is  no  dispute  in  regard  t4> 
them,  and  there  is  no  claim  of  any  error  in 
the  dates  named  in  the  indictments,  the 
facts  so  proved  are  sufficient  to  show  that, 
the  person  was  not  in  the  state  when  the* 
crimes  were,  if  ever,  committed. 

The  New  York  court  of  appeals  has  con- 
strued the  stipulation  as  conceding  these 
facts,  and  we  think  that  its  construction  of 
the  stipulation  is  the  correct  one. 

It  is,  however,  contended  that  a  person 
may  be  guilty  of  a  larceny  or  false  pretense 
within  a  state  without  being  personally 
present  in  the  state  at  the  time.  Therefore 
the  indictments  found  were  sufficient  justi- 
fication for  the  requisition  and  for  the  ac- 
tion of  the  governor  of  ^ew  York  thereon. 
This  raises  the  question  whether  the  relator 
could  have  been  a  fugitive  from  justice 
when  it  is  conceded  he  was  not  in  the  state 
of  Tennessee  at  the  time  of  the  commission 
of  those  acts  for  which  he  had  been  indicted, 
assuming  that  he  committed  them  outside 
of  the  state. 

The  exercise  of  jurisdiction  by  a  state  to 
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make  an  act  committed  outside  its  borders 
a  crime  against  the  state  is  one  thing,  but 
to  assert  that  the  party  committing  such  act 
comes  under  the  Federal  statute,  and  is  to 
be  delivered  up  as  a  fugitive  from  the  jus- 
tice of  that  state,  is  quite  a  different  prop- 
osition. 

The  language  of  S  5278,  Rev.  Stat  (U.  S. 
Comp.  Stat  1901,  p.  3597),  provides,  as  we 
think,  that  the  act  shall  have  been  commit- 
ted by  an  individual  who  was  at  the  time  of 
its  commission  personally  present  within 
the  state  which  demands  his  surrender.  It 
speaks  of  a  demand  by  the  executive  author- 
iiy  of  a  state  for  the  surrender  of  a  person 
as  a  fugitive  from  justice,  by  the  executive 
authority  of  a  state  to  ^Dh%oh  such  person 
has  fled' and  it  provides  that  a  copy  of  the 
indictment  found,  or  affidavit  made  before  a 
magistrate  of  any  state,  charging  the  per- 
son demanded  with  having  committed  l^ea^ 
son,  etc.,  certified  as  authentic  by  the  gov- 
ernor or  chief  magistrate  of  the  state  or  ter- 
ritory from  whence  the  person  so  charged 
has  fled,  shall  be  produced,  and  it  makes  it 
the  duty  of  the  executive  authority  of  the 
Mtate  to  which  such  person  ha^  /fed  to  cause 
{713 'him  to  be  arrested  and  secured.  'Thu'-  the 
])erson  who  is  sought  must  be  one  who  Uas 
Ucd  from  the  demanding  state,  and  he  must 
have  fled  (not  necessarily  directly)  to  the 
state  where  he  is  found.  It  is  aifficult  to 
see  how  a  person  can  be  said  to  have  fled 
from  the  state  in  which  he  is  charged  to 
have  committed  some  act  amounting  to  a 
crime  against  that  state,  when  in  fact  he 
was  not  within  the  state  at  the  time  the  act 
is  said  to  have  been  committed.  How  can 
a  person  flee  from  a  place  that  he  was  not 
in  ?  He  could  avoid  a  place  that  he  had  not 
been  in;  he  could  omit  to  go  to  it;  but  how 
can  it  be  said  with  accuracy  that  he  has 
fled  from  a  place  in  which  he  had  not  been 
present?  This  is  neither  a  narrow,  nor,  as 
we  think,  an  incorrect,  interpretation  of  the 
statute.  It  has  been  in  existence  since 
1793,  and  we  have  found  no  case  decided  by 
this  court  wherein  it  has  been  held  that  the 
statute  covered  a  case  where  the  party  was 
not  in  the  state  at  the  time  when  the  act  is 
alleged  to  have  been  conunitted.  We  think 
the  plain  meaning  of  the  act  requires  sucb 
presence,  and  that  it  was  not  intended  to 
include,  as  a  fugitive  from  the  justice  of  a 
state,  one  who  had  not  been  in  the  state  at 
the  time  when,  if  ever«  the  offense  was  com- 
mitted, and  who  had  not  therefore,  in  fact, 
fled  therefrom.         • 

In  E(8  parte  Reggel,  114  U.  S.  642,  651, 
29  L.  ed.  250,  253,  5  Sup.  Gt  Rep.  1148, 
1153,  it  was  stated  by  Mr.  Justice  Harlan, 
in  speaking  for  the  court: 

''The  only  question  remaining  to.be  con- 
sidered relates  to  the  alleged  want  of  com- 
petent evidence  befbre  the  governor  of  Utah 
at  the  time  he  issued  the  warrant  of  arrest 
to  prove  that  the  appellant  was  a  fugitive 
from  the  justice  of  Pennsylvania.  Un- 
doubtedly the  act  of  Congress  did  not  im- 
pose upon  the  executiye  authority  of  the  ter- 
ritory the  duty  of  surrendering  the  appel- 
lant, imless  it  was  made  to  appear,  in  some 
proper  way,  that  be  was  a  fugitive  from 
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justice.  In  other  words,  the  appellant  was 
entitled,  under  the  act  of  Congress,  to-  insist 
upon  proof  that  he  was  within  the  demand- 
ing state  at  the  time  he  is  alleged  to  have 
committed  the  crime  charged  and  subse- 
quently withdrew  from  her  jurisdiction,  so 
tnat  he  could  not  be  reached  by  her  crimi- 
nal process.  The  statute,  it  is  to  be  ob- 
served, does  not  prescribe  the  character  of 
such  proof;  but  that  the  executive  author- 
ity of  the  territory  was  not  required,  •by  the[714) 
act  of  Congress,  to  cause  the  arrest  of  ap- 
pellant, and  his  delivery  to  the  agent  ap- 
pointed by  the  governor  of  Pennsylvania, 
without  proof  of  the  fact  that  he  was  a  fugi- 
tive from  justice,  is,  in  our  judgment,  clear 
from  the  language  of  that  act  Any  other 
interpretation  would  lead  to  the  conclusion 
that  the  mere  requisition  by  the  executive 
of  the  demanding  state,  accompanied  by  the 
copy  of  an  indictment,  or  an  affidavit  before 
a  magistrate,  certified  by  him  to  be  authen- 
tic, charging  the  accused  with  crime  com- 
mitted withm  her  limits,  imposes  upon  the 
executive  of  the  state  or  territory  where  the 
accused  is  found  the  duty  of  surrendering 
him,  although  he  may  be  satisfied,  from  in- 
contestible  proof,  that  the  accused  had,  in 
fact,  never  been  in  the  demanding  state,  and 
therefore  could  not  be  said  to  have  fled  from 
its  justice.  Upon  the  executive  of  the  state 
in  which  the  accused  is  found  rests  the  re- 
sponsibility of  determining,  in  some  legal 
mode,  whether  he  is  a  fugiuVe  from  the  jus- 
tice of  the  demanding  ^te.  He  does  not 
fail  in  duty  if  he  makes  it  a  condition  prece- 
dent to  the  surrender  of  the  accused  that  it 
be  shown  to  him,  by  competent  proof,  that 
the  accused  is,  in  fact,  a  fugitive  from  the 
justice  of  the  demanding  state." 

To  the  same  effect  is  Roberts  v.  ReiUy, 
116  U.  S.  80,  29  L.  ed.  544,  6  Sup.  Ct  Rep. 
291.  In  that  case  the  issue  was  made  about 
the  presence  of  the  party  in  the  demanding 
state  at  the  time  the  act  was  alleged  to  have 
been  committed,  and  there  was  direct  and 
positive  proof  before  the  governor  of  Geor- 
gia, upon  whom  the  demand  had  been  made» 
and  there  was  no  other  evidence  in  the  rec- 
ord which  contradicted  it.  It  was  said  (p. 
97,  L.  ed.  p.  54*9,  Sup.  Ct  Rep.  p.  300) : 

"The  appellant  in  his  affidavit,  does  not 
deny  that  he  was  in  the  state  of  New  York 
about  the  date  of  the  day  laid  in  the  indict- 
ment, when  the  offense  is  alleged  to  bavs 
been  committed,  and  states,  by  way  of  in- 
ference only,  that  he  was  not  in  that  state 
on  that  ver^  day;  and  the  fact  that  he  has 
not  been  within  the  state  since  the  finding 
of  the  indictment  is  irrelevant  and  imma- 
terial." 

It  is  clear  that  it  was  regarded  by  the* 
court  as  essential  that  the  person  should 
have  been  in  the  state  which  demanded  his 
surrender  at  the  time  of  the  commission  of 
the  offense  alleged  *in  the  affidavit  or  indict- [715] 
ment,  and  that  it  was  a  fact  jurisdictional 
in  its  nature,  without  which  he  could  not  be 
proceeded  against  under  the  Federal  stat^ 
ute. 

Cook  V.  Hart^  146  U.  S.  183,  36  L.  ed. 
934,  13  Sup.  Ct.  Rep.  40,  decides  nothing  to 
the  contrary.    In  that  case  the  party  was 

188  U.  8. 


1902. 


Htatt  y.  New  Yobk  ex  rel,  Cobkbait. 


715-71^ 


arrested  in  Illinois  on  account  of  a  crime 
which,  it  was  alleged,  had  been  committed 
by  him  in  Wisconsin.  He  sued  out  a  writ 
of  habeas  corpus  in  Illinois  to  test  the  le- 
gality of  his  arrest  under  the  circumstan- 
ces appearing  in  the  case.  Upon  the  hear- 
ing the  court  decided  the  arrest  to  be  legal, 
and  the  party  arrested  acquiesced  in  this 
disposition  of  the  case,  and  made  no  attempt 
to  obtain  a  review  of  the  jud^ent  in  a  su- 
perior court.  It  was  not  until  after  his  ar- 
rival in  Wisconsin,  whither  he  was  taken  by 
virtue  of  the  warrant  issued  by  the  governor 
of  Illinois,  and  after  his  trial  had  begun  in 
Wisconsin,  that  he  made  application  to  the 
circuit  court  of  the  United  States  in  Wis- 
consin to  be  released  upon  habeas  corpus, 
upon  the  ground  he  had  originally  urged, 
that  be  was  not  a  fugitive  from  justice 
within  the  meaning  of  the  Constitution  and 
laws  of  the  United  States.  The  court  de- 
cided against  him,  holding  that  he  had  been 
properly  surrendered.  Tms  court  said  that, 
assuming  that  the  question  misht  be  juris- 
dictional when  raised  beiore  ^e  executive 
or  the  courts  of  the  surrendering  state,  that 
it  was  presented  in  a  somewhat  different  as- 
pect after  the  person  had  been  delivered  to 
the  affent  of  the  demanding  state,  and  had 
actually  entered  the  territory  of  that  state 
and  was  held  under  the  process  of  its  courts. 
And  it  was  said  that  the  authorities  tended 
to  support  the  theory  that  the  executive 
warrant  has  spent  its  force  when  the  ac- 
cused has  been  delivered  to  the  demanding 
state;  that  it  is  too  late  for  him  to  object 
even  to  jurisdictional  defects  in  his  surren- 
der, and  that  he  was  rightfully  held  under 
the  process  of  the  demanding  state.  Wheth- 
er tne  claim  made  by  the  party  brought  to 
Wisconsin  that  he  was  illegally  arrested  in 
Illinois  was  well  founded  or  not,. this  court 
did  not  feel  called  upon  to  consider,  or  to 
review  the  propriety  of  the  decision  of  the 
court  below,  and  this  on  the  ground  that  it 
was  proper  to  wait  until  the  state  court 
had  nnally  acted  upon  the  case,  and  then  to 
require  the  accused  to  sue  out  his  writ  of 
£716]error  from  this  court  to  *the  highest  state 
court  where  a  decision  could  be  had,  instead 
of  determining  the  question  summarily  on 
habeas  corpus. 

It  is  contended,  however,  that  there  are 
cases  in  this  court  which  sustain  the  prop- 
osition maintained  by  the  plaintiff  in  error 
herein,  and  Kentucky  v.  Denniaon,  24  How. 
66,  16  L.  ed.  717,  is  referred  to  as  authority. 
It  is  therein  held  that  the  words  '^treason, 
felony,  or  other  crime,"  spoken  of  in  the 
Ck>nstitution,  included  every  offense  forbid- 
den and  made  punishable  by  the  laws  of  the 
state  where  the  offense  is  committed,  and  it 
is  therefore  argued  that  as  an  act  commit- 
ted outside  its  borders  may,  under  certain 
circumstantes,  become  a  crime  against  the 
state,  a  person  thus  committing  such  an  act 
comes  within  the  meaning  of  the  Constitu- 
tion, and  should  be  surrendered  upon  de- 
mand of  the  governor  of  the  state  whose  law 
he  is  alleged  to  have  violated. 

On  looking  at  that  case  it  is  seen  that  the 
facts  were  wholly  different,  and  the  court 
bad  no  such  case  as  the  one  before  us  in 
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mind.  The  party  against  whom  the  demand^ 
was  made  had  committed  the  crime,  as  al- 
leged, within  the  state  of  Kentucky,  and  na 
question  arose  as  to  his  liability  to  be  re- 
turned to  Kentucky  'for  any  act  done  by  him 
outside  its  borders.  The  governor  of  Ohio, 
upon  whom  the  demand  was  made,  acting 
under  the  advice  of  hia  attorney  genera  K  irc- 
fused  to  surrender  the  fugitive  because  the 
crime  alleged  was  neither  treason  nor  felony 
at  common  law,  nor  was  it  one  which  was- 
regarded  as  a  crime  by  the  usages  and  la>V9 
of  civilized  nations,  and  the  governor  was 
advised  that  obviously  a  line  must  be  some- 
where drawn  distinguishing  offenses  whicl» 
did,  from  offenses  which  did  not,  fall  withi» 
the  scope  of  the  power  granted  by  the  Con* 
stitution.  It  was  in  regard  to  this  eonten- 
Mon  that  this  court  held  as  stated.  Mr. 
CI  ief  Justice  Taney,  delivering  the  opinion 
of  the  court,  said  (p.  99,  L.  ed.  p.  726) : 

"The  words  treason,  felony,  or  other 
crime,'  in  their  plain  and  obvious  import,  as 
well  as  in  their  legal  and  technical  sense,, 
embrace  every  act  forbidden  and  made  pun- 
ishable by  a  law  of  the  state.  The  word 
'crime'  of'  itself  includes  every  offense,  from 
the  highest  to  the  lowest  in  the  grade  of  of- 
fenses, and  includes  what  are  called  'misde- 
meanors,'  as  well  as  treason  and  *  felony.  4  [7171 
Bl.  Com.  5,  6,  and  note  3,  Wendell's  ed.  But 
as  the  word  'crim^'  would  have  included 
treason  and  felony,  without  specially  men- 
tioning those  off^enses,  it  seems  to  be  sup- 
posed that  the  natural  and  legal  import  of 
the  word,  by  associating  it  with  those  of- 
fenses, must  be  restricted  and  confined  to 
offenses  already  known  to  the  common  law 
and  to  the  usage  of  nations,  and  regarded  as 
offenses  in  every  civilized  community,  and 
that  they  do  not  extend  to  acts  made  offen- 
ses by  local  statute,  growing  out  of  local  cir- 
cumstances, nor  to  offenses  against  ordinary 
police  regulations.  This  is  one  of  the 
grounds  upon  which  the  governor  of  Ohio 
refused  to  deliver  Lago,  under  the  advice  of 
the  attorney  ^neral  of  that  state. 

''But  this  inference  is  founded  upon  an 
obvious  mistake  as  to  the  purposes  for 
which  the  words  'treason  and  felony'  wertt 
introduced.  They  were  introduced  for  the 
purpose  of  guarding  against  any  restriction^ 
of  the  word  'crime,'  and  to  prevent  this  pro- 
vision from  beinff  construed  by  the  rule» 
and  usages  of  independent  nations  in  com- 
pacts for  delivering  up  fugitives  from  jus- 
tice. 

"This  compact,  ingrafted  in  the  Constitu- 
tion, included,  and  was  intended  to  include, 
every  offense  made  punishable  by  the  law  of 
the  state  in  which  it  was  committed,  and 
that  it  gives  the  right  to  the  executive  au- 
thority of  the  state  to  demand  the  fugitive- 
from  the  executive  authority  of  the  stat#- 
iu  which  he  is  found;  that  the  right  giverb 
to  'demand'  implies  that  it  is  an  absolute- 
right;  and  it  follows  that  there  must  be  » 
correlative  obligation  to  deliver,  without 
any  reference  to  the  character  of  the  crime- 
charged,  or  to  the  policy  or  taws  of  the  state- 
to  which  the  fugitive  has  fled." 

The  court,  however,  held  that  while  it  wa». 
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Ibe  duty  of  the  executive  authority  of  Ohio 
under. the  circumstances  to  deliver  the  per- 
son demanded,  and  that  such  dutv  waa 
merely  ministerial  and  the  ^vernor  had  no 
Tight  to  exercise  any  diAsretionary  power  as 
to  the  nature  or  character  of  the  crime 
charged  in  the  indictment,  yet  it  waa  also 
held  that  the  Federal  courts  had  no  means 
to  compel  the  ffovernor  to  perform  the  moral 
obligntion  of  tne  state  under  the  compact  in 
(71 8]  the  Constitution,  *and  that  the  courts  could 
not  coerce  the  state  executive  or  other  state 
oflTtcer  as  such  to  perform  any  duty  by  act 
of  Congress.  On  that  ground  the  motion 
for  a  mandamus  to  compel  the  governor  of 
Ohio  to  issue  his  warrant  was  refused. 
Nothing  In  that  case  can  be  regarded  as  any 
authoritv  for  the  proposition  contended  for 
here.  Tlie  case  assumed  the  presence  of  the 
party  in  the  state  at  the  time  of  the  alleged 
commission  of  the  crime.  The  question  was 
whether  upon  such  assumption  the  execu- 
tive of  the  state  upon  whom  the  demand 
was  made  could  examine  as  to  the  character 
of  the  crime  and  refuse  to  deliver  up,  in  his 
discretion. 

To  the  same  effect  is  Ex  parte  Reggel,  114 
U.  S.  642,  29  L.  ed.  260,  5  Sup.  Ct  Rep. 
1148.  In  that  case  the  objection  was  made 
in  the  court  of  original  jurisdiction  that 
*there  could  be  no  valid  requisition  based 
vpon  an  indictment  for  an  onense  less  than 
■A  felony.  It  was  held  that  such  view  was 
<«rronGou8,  and  Kentucky  v.  Denniaon,  24 
How.  66,  16  L.  ed.  717,  was  cited  in  support 
of  that  proposition,  yet  it  was  in  this  very 
•case  of  R^^gel  that  the  remarks  already 
•quoted  were  made,  that  the  person  demand- 
^  was  entitled  to  insist  upon  proof  that  he 
^as  within  the  demanding  state  at  the  time 
that  he  is  charged  to  have  committed  the 
crime,  and  subsec^uently  withdrew  therefrom 
to  another  jurisdiction,  so  that  he  could  not 
be  reached  bv  the  criminal  process  of  the 
4itate  where  the  act  was  committed. 

Many  state  courts  before  wliom  the  ques- 
tion has  come  have  held  that  a  merely  con- 
structive presence  in  the  demanding  state  at 
the  time  of  the  alleged  commission  of  the 
•offense  was  not  sufficient  to  render  the  per- 
son a  fugitive  from  justice;  that  he  must 
liave    been    personally    present   within    the 
«tate  at  the  time  of  the  alleged  commission 
of  the  act,  or  else  he  could  not  be  regarded 
4L8  a  fugitive  from  justice.     Spear  and  also 
Moore  on  Extradition  are  to  the  same  effect. 
Those  authorities  and  text  writers  are  re- 
ferred to  in  the  margin.f 
[719]     *In  the  case  of  Rs  White,  5  C.  C.  A.  29,  14 
a.  S.  App.  84,  55  Fed.  54,  58,  in  the  United 

tWilcoz  V.  Nolze  (1878)  34  Ohio  8t  520. 
524;  Jones  v.  Leonard  (1878)  50  Iowa,  106,  32 
Am.  Rep.  110;  Re  Mohr  (1883)  73  Ala.  503, 
614 :  Re  Fetter  (1852)  28  N.  J.  L.  311,  67  Am. 
Dec.  882;  Hartman  v.  Avellne  (1878)  63  Ind. 
S45,  30  Am.  Rep.  217;  Ex  parte  Knowles 
(1894)  16  Ky.  L.  Rep.  263;  Kingsbury's  Case 
<1870)  106  Mass.  223,  227:  State  v.  Hall 
41894)  115  N.  C.  811,  28  L.  R.  A.  289.  20  8.  K. 
729:  2  Moore.  Extradition,  ||  679,  581,  584; 
4apear,  Bztradltlon,  310  et  ecq.;  Cooley,  Const. 
Llnu  4th  ed.  21,  note  1;  3  Crlm.  Law  Mag. 
<06  ei  eeq.,  pabllshed  1882. 
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States  circuit  court  of  appeals  for  the  see* 
ond  circuit,  it  was  said  by  Lacombe,  circuit 
judge,  that  it  was  proper  to  inquire  upon 
habeas  corpus  whether  the  prisoner  was  in 
fact  within  the  demanding  state  when  the 
alleged  crime  was  committed,  for  if  he  were 
not  it  could  not  be  properly  held  that  he 
had  fled  from  it. 

The  subsequent  presence  for  one  day  (un* 
der  the  circumstances  stated  above)  of  the 
relator  in  the  state  of  Tennessee,  eight  days 
after  the  alleged  commission  of  the  act,  did 
not,  when  he  left  the  state,  render  him  a 
fugitive  from  Justice  within  the  meaning  of 
the  statute.  There  is  no  evidence  or  claim 
that  he  then  committed  any  act  which 
brought  him  within  the  criminal  law  of  the 
state  of  Tennessee,  or  that  he  waa  indicted 
for  any  act  then  committed.  The  proof  is 
uncontradicted  that  he  went  there  on  busi- 
ness, transacted  it,  and  came  away.  The 
complaint  was  not  made,  nor  the  indict- 
ments found,  until  months  after  that  time, 
Hia  departure  from  the  state  after  the  con- 
clusion of  his  business  cannot  be  regarded 
as  a  fleeing  from  justice  within  the  meaning 
of  the  statute.  He  must  have  been  there 
when  the  crime  was  committed,  as  alleged, 
and  if  not,  a  subsequent  going  there  and 
coming  away  is  not  a  flight. 

We  are  of  opinion  that,  as  the  relator 
showed  without  contradiction  and  upon  con- 
ceded facts  that  he  was  not  within  the  state 
of  Tennessee  at  the  times  stated  in  the  indict- 
ments found  in  the  Tennessee  court,  nor  at 
any  time  when  the  acts  were,  if  ever,  com- 
mitted, he  was  not  a  fugitive  from  justice 
within  the  meaning  of  the  Federal  statute 
upon  that  subject,  and  upon  these  facts  the 
warrant  of  the  governor  of  the  state  of  New 
York  was  improperly  issued,  and  the  judg- 
ment of  thp  Court  of  AppeaU  of  the  state  of 
Neiff  York  discharging  the  relator  from  im- 
prisonment by  reason  of  such  warrant  mttat 
ho  affirmed. 


•UNITED  STATES,  Appt., 

V. 

OFFICERS  AND  CREW  OF  THE  U.  S.  S. 
MANGROVE.     (Na  24.) 


[720] 


OFFICERS  AND  ENLISTED.  BkIEN  OF 
THE  U.  S.  SHIPS  NEW  YORK,  INDI- 
ANA, and  WILMINGTON,  Appta., 

V, 

OFFICERS  AND  CREW  OF  THE  U.  S.  S. 
MANGROVE.    (Na  84. )t 

(Bee  8.  C.  Reporter's  ed.  720-726.) 
Prige — dietribution  of  priee  money — veeaele 


fThese  cases  are  reported  by  the  Official  Re- 
porter under  the  title  ol  "The  Mangrove  Prise 
Money." 

NoTB. — Ae  to  what  veeaele  are  entitled  to 
thare  in  the  dietribution  of  priee  mofiey-— see 
note  to  United  States  v.  Farragnt,  22  L.  e<L  U. 
8.  879. 
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within  Hgnal  diatanoe — relative  force  of 
eaptor  and  prise, 

!•  A  vesBel  of  the  United  States  nayy  was  not 
"frithin  signal  dlatance"  of  anot!ier  yesael 
making  a  capture,  so  as  to  be  entitled  to 
share  in  the  dlstiibntlon  of  the  prise  money 
under  U.  S.  Rey.  Stat.  |  4682  (U.  8.  Comp. 
Stat.  IbOl,  p.  ftl33),  where  the  two  yessels 
were  from  12  to  15  miles  apart,  and  the  Tes- 
sel  making  the  capture  was  equipped  with 
boat  flags  8  feet  by  4  In  slse.  Instead  of  the 
nsnal  signal  flags  8  feet  by  11. 

1.  Nayal  yessels  not  within  signal  distance  of 
a  capture  are  not  vessels  ''making  the  cap- 
ture.*' within  the  meaning  of  U.  8.  Rev.  Btat. 
f  4630  (U.  S.  Comp.  Stat.  1901,  p.  8132), 
and  therefore  cannot  be  taken  Into  account 
In  estimating  the  relative  force  of  captor  and 
prise,  tor  the  purpose  of  determining  the  pro- 
portion of  the  prise  money  to  which  the 
captor  is  entitled  under  that  section,  al- 
though their  proximity  may  have  induced  the 
■arrender  of  the  prise  to  an  Inferior  force. 

[Nob.  24,  34.] 

Argued  January  7,  8,  9, 190S.    Decided  Feb- 
ruary 25,  190S. 

APPEALS  from  the  District  Ckmrt  of  the 
United  States  for  the  Southern  District 
of  Florida  to  review  a  decree  distributing 
the  proceeds  of  a  vessel  condemned  as  a 
prize  of  war.    Affirmed. 

The  facts  are  stated  in  tne  opinion. 

Aaeistant  Attorney  Ocneral  Hoyt  .argued 
the  cause  and  filed  a  brief  for  the  United 
States: 

Those  vessels  whose  presence  and  ocm^ 
eration  manifestly  contributed  to  the  re- 
sult, because  their  bupport  aided  in  intim- 
idating the  enemy  and  encouraging  the 
friend,  should  be  admitted  to  ahare. 

The  Sparkler,  1  Dodaon  Adm.  260 ;  Story, 
Prize  Courts;  The  Forsigheid,  8  C.  Rob. 
311;  The  Harmonie,  3  C.  Rob.  319;  ^  -■  Me- 
lanie,  2  Dodson  Adm.  122. 

In  the  develonment  of  the  law  in  England, 
the  terms  '^signt"  and  "sienal  distenoe" 
were  considerMl  as  practically  interchange- 
able. 

Le  Bon  Aventure,  1  Acton,  211. 

If  there  was  any  "chase"  here  in  the  ordi- 
nary sense,  the  Indiana  certainly  took  part 
in  it. 

L'Amitie,  6  C.  Rob.  261. 

"Within  signaJ  distance"  is  not  essen- 
tially a  narrower  and  stricter  term  than  "in 
sight." 

The  .Anglia,  Blatchi.  Prize  Cas.  666,  Fed. 
Cas.  No.  391;  The  Ella  d  Anna,  2  Sprague, 
207,  Fed.  Cas.  No.  4,368;  The  Cherokee,  2 
Sprague,  236,  Fed.  Cas.  No.  2,640. 

Participation  in  the  capture,  and  the  con- 
sequent right  to  share,  establish  necessarily 
the  effective  superiority  of  the  capturing 
force. 

The  Ironclad  Atlanta,  3  Wall.  426,  eub 
nom.  The  Weehawken  v.  The  Atlanta,  18 
L.  ed.  263. 

Mr.  James  H.  Hajden  argued  the 
cause,  and,  with  Mr.  Joseph  K.  MoOammon, 
filed  a  brief  for  the  New  York: 

A  vessel  which  haa  tsken  no  potential 
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part  in  a  capture  ehall  nevertheless  be 
treated  as  a  joint  captor,  if  her  presence 
at  or  near  the  scene  of  action  was  a  con- 
tributing cause  of  the  surrender  of  the 
prize. 

The  Ironclad  Atlanta,  3  Wall.  425,  9uh 
nom.  The  Weehawken  v.  The  Atlanta,  18 
L.  ed.  263. 

Mr,  William  B.  Kins  ajgued  the  cause, 
and,  \7ith  Mr.  George  A.  King,  filed  a  brief 
for  the  Indiana  and  Wilmington: 

The  Mangrove's  evidence  was  all  inter* 
ested. 

Re  Santiago  Bay,  36  Ct  CI.  203. 

Affirmative  testimony  must  outweigh  the 
negative. 

Btitt  V.  Buidekopcr,  17  Wall.  394,  21  L. 
ed.  647. 

Mesere.  Benjamin  llicon  and  Hilarj 
A.  Herbert  argued  the  cause,  and,  with 
Mr.  Jefferaon  B.  Browne,  filed  a  brief  for 
the  Mangrove: 

For  the  purpose  of  computing  relative 
force  the  vess^  making  the  capture  are 
alone  to  be  considered. 

The  Atlanta,  2  Sprague,  261,  Fed.  Oas» 
No.  619;  The  Cherokee,  1  Sprague,  236,  Fed» 
Oas.  No.  2,640. 

Mr.  Justice  Holmes  delivered  the  opin* 
ion  of  the  court: 

These  are  appeals  from  a  decree  of  the 
United  States  district  court  distributing  the* 
proceeds  of  the  Spanish .  steamer  Panama,, 
condemned  by  an  earlier  decree  as  prize  of 
war.  176  U.  S.  636«  44  L.  ed.  677,  20  Sup. 
Ct.  Rep.  480.  The  district  court  awarded 
the  whole  net  proceeds  to  the  cheers  and 
crew  of  the  United   States  steamer   Man- 

frove,  on  the  ground  that  the  Mangrove  was 
he  sole  capturii^  'vessel,  that  the  prize  was[78Sy 
of  superior  or  equal  force,  and  that  no  other 
vessel  was  within  signal  distance.  U.  S. 
Rev.  Stat.  S  4630  (U.  S.  Comp.  Stat.  1901, 
p.  3132),  repealed  by  act  of  March  3,  1899 
(30  SUt.  at  L.  1007,  chap.  413,  §  13,  %  4032, 
U.  6.  Comp.  SUt.  1901,  p.  3133).  The 
United  States  appeals,  contending  that  the 
Mangrove  alone  was  of  force  superior  to  the 
Panama,  and  also  that  the  Indiana,  Wil- 
mington, and  New  York  were  within  signal 
distance,  and  that  the  Indiana  at  least  was 
a  joint  captor,  and  that  therefore,  l^  §  4630, 
U.  S.  Comp.  Stat.  1901,  p.  3132,  one  half  the 
proceeds  should  go  to  the  United  States. 
The  Indiana  appeals,  taking  the  ground  that 
the  Mangrove  was  the  sole  captor  and  of 
force  inferior  to  the  Panama,  but  that  tho 
Indiana  was  within  signal  distance  and  in 
such  condition  as  to  be  able  to  render  ef- 
fective aid  if  required,  and  therefore  enti- 
tied  to  share  in  the  prize  by  §  4632,  U.  S. 
Comp.  Stat.  1901,  p.  3133.  The  New  Yoik 
and  the  Wilmington  appeal  on  like  ground. 
The  case  turns  upon  findings  of  fact,  an^ 
the  question  is  whether  it  is  clear  that  the 
district  court  and  the  experienced  naval 
prize  commissioner  were  wrong.  The  Ornce 
Oirdler,  7  Wall.  196,  204,  eub  nom.  Lock- 
wood  V.  The  Grace  Girdler,  19  L.  ed.  113, 
116.  But  of  course  we  do  not  leave  out  of 
sight  the  fact  that  much  additional  evidence 
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4ias  been  put  in  since  the  trial  below.  We 
^ke  u^  first  the  case  of  the  Indiana.  With- 
<out  di9CU8eing  the  details  of  the  contra- 
4diotoi7  testimony,  we  will  state  the  facts 
ttat  seem  to  us  proved. 

At  seven  minutes  after  six  in  the  evening 
t){  April  2S,  1898,  off  Hayaoa,  the  Panama, 
having  been  brought  to  by  a  shot  across  her 
bow  and  ntftice  that  she  would  be  fired  into 
•f  ^e  did  not  stop,  was  boarded  by  Ensign 
Dayton  from  the  Mangrove.    At  this  mo- 
ment the  capture  was  complete.     The  Gro- 
tins,  9  Cranch,  368,  370,  3  L.  ed.  762,  763. 
TThe  Panama  did  not  attempt,  or,  so  teir  as 
appears,  intend,  resistance  or  escape.     The 
captain  was  told  that  he  was  a  prize,  war 
'Slaving  been   declared  between   the  United 
States  and  Spain,  and  he  acquiesced.   There- 
'^ter  the   Panama  proceed^,  with   Ensign 
Dayton  oo   board,  under  orders  from   the 
Mangrove.    Her  colors  were  not  hauled  down, 
•or   a   prize   crew    put   aboard   until    later, 
tbut    under    the   circumstances   these    facts 
-seem  to  us  controlled  by  others  which  we 
have  mentioned.     It  may  be  added  that  the 
officers  of  the  Mangrove  seem  to  have  con- 
sidered it  usual  for  prizes  to  fly  their  ensign 
until  they   were   adjudicated   by   the   prize 
]  court,  whicli  would  'account  for  their  not 
ordering     the     flag     lowered.     Thirty-eight 
nminutes  later,  at   forty-five  minutes  after 
-0ix,  the  Indiana,  which  had  been  approach- 
ing from  an  opposite  direction,  fired  a  shot 
•  across  the  bow  of  the  Panama  and  sent  a 
r prize  crew  aboard;     (We  should  remark  in 
^passing  that  this  orew  was  subject  to  the 
•^orders  of  Ensign  Dayton,  the  prize  master, 
•cand  seems  to  have  been  put  aboard  at  the 
onequest  of  the  Mangrove,  which  had  not  men 
oenongh  to  spare.)     The  officer  who  fired  the 
;^;iui  says  that  he  estimated  the  range  at  4,- 
•TOO  yards,  and  that  the  shot  being  accurate, 
ithe  distance  from  the  Panama  was  about 
44100  yards.    This  was  the  estimate  formed 
\igr  the  expert  00  the  spot,  at  the  time,  for 
purposes  of  immediate  actioo,  when  it  was 
necessary  to  be  accurate.     Whatever  it  waa, 
H  was  verified  by  the  result  of  the  shot,  so 
that  really  the  only  question  is  whether  it  is 
remembered  correctly,  which  there  is  no  rea- 
aon  to  doubt.    It  seems  to  us  to  outweigh 
«ll  other  estimates  formed  after  the  event 
'bj  witnesses  who  had  no  similar  duty.    At 
^his  time  the  Mangrove  was  abreast  or  a 
flittle  astern  of  the  Panama. 

The  previous  situations  of  the  ships  were 
<a8  follows:  All  the  United  States  vessels 
-concerned  in  this  cause  were  on  blockade 
*oflr  Havana.  At  4:30  P.  M.  the  Indiana  sig- 
maled  the  Mangrove  and  gave  her  orders  to 
:prooeed  to  Key  West  after  receiving  mail. 
'The  Mangrove  started  for  Key  West  before 
.'5.  At  five  or  ten  minutes  after  5,  and  un- 
ftil  5:48,  when  her  speed  slackened,  the  In- 
•diaaa  went  ahead  at  full  speed  toward  the 
rfisfn^p  New  York,  in  an  almost  opposite 
cdinecslNoa  from  that  taken  by  the  Mangrove. 
IkA.  4k  5ittarter  past  6  she  sighted  a  strange 
vMesstf,  which  turned  out  to  be  the  Panama, 
lEto  the  northeast.  At  5:52  the  flagship  sig- 
maled  ''What  colors  does  strange  vessel  car- 
ry?" and  was  answered  at  5:65  "Cannot 
66C 
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At  about  6  the  Indiana  was  turned 
toward  the  Panaxna  and  went  at  full  speed, 
and  later  at  best  speed  possible  until  6:45, 
when  she  fired  the  shot  and  stopped.  The 
Indiana  when  she  turned  at  6  did  not  at- 
tempt to  signal  the  Mangrove,  and  five  min- 
utes earlier  could  not  see  the  colors  of  the 
Panama,  although  the  Spanish  flag  was 
three  times  the  size  of  the  Mangrove's  signal 
flag.  It  appears  from  the  steam  log  of  the 
Indiana  that  a  few  'days  later  she  made  10.- [723] 
15  knots  per  hour  for  two  consecutive  hours. 
Taking  the  time  during  which  the  Indiana 
and  Mangrove  had  been  moving  away  from 
each  other,  and  their  probable  spe«d,  or, 
a^aiii*  taking  the  distance  at  which  the  In- 
diana was  from  the  Panama  and  Mangrove 
when  she  fired  her  shpt,  and  the  fact  that 
she  had  been  making  for  them  at  full  speed 
for  the  greater  part  of  forty-five  minutes, 
while  they,  during  a  part  of  the  same  time, 
were  sailing  toward  her  at  a  rate  of  8  knots, 
we  think  it  probable,  without  going  into 
nice  calculations,  that  at  6  o'clock  she 
must  have  been  12  or  15  miles  away  at  the 
least,  as  was  found  by  the  district  court. 
From  6,  when  she  turned,  to  seven  minutes 
past  6,  when  the  Panama  was  taken,  the 
Indiana  cannot  have  got  to  full  speed  or 
gone  far.     The  Panama  had  been  stopped. 

There  is  much  testimony  that  the  capture 
was  seen  from  the  Indiana,  while  the  officers 
of  the  Mangrove  say  that  the  Indiana  could 
not  be. seen  by  them.  We  do  not  attempt 
to  determine  precisely  how  much  could  be 
seen,  or  was  seen,  from  the  higher  shin. 
That  testimony  must  reconcile  itself  as  best 
it  may  with  the  foregoing  facts,  which  we 
deem  not  open  to  dispute.  And  on  those 
facts  we  are  of  opinion  that  the  Indiana 
was  not  within  signal  distance  of  the  Man- 
grove when  the  capture  took  place.  We 
agree  with^the  counsel  for  the  appellees  that 
this  view  is  confirmed  by  the  log  of  the  In- 
^diana  and  by  her  claim  as  first  filed,  which 
indicates  that  at  that  time  her  rights  were 
supposed  to  be  founded  on  the  shot  fired  by 
her,  and  the  hauling  down  of  the  Panama's 
colors  thereupon,  ft  is  unnecessary  to  ad- 
vert to  further  confirmatory  details. 

We  need  not  consider  whether,  in  order  to 
bring  a  claimant  within  signal  distance, 
mutual  communication  must  be  possible,  or 
whether  it  is  enough  if  signals  from  the  ves- 
sel making  the  capture  could  be  seen  by  the 
claimant.  Taking  it  the  latter  way,  still 
the  words  "within  signal  distance"  must  be 
read  in  connection  with  the  further  words 
"under  such  circumstances  and  in  such  con- 
dition as  to  be  able  to  render  efi'ective  aid, 
if  required."  The  whole  sentence  refers  to 
the  actual  conditions  of  this  particular 
case,  not  to  an  abstract  objective  criterion 
of  ideal  signal  distance  in  general.  See  The 
Ella  d  Anna,  2  •Sprague,  267,  273,  Fed.  Cas.[724] 
No.  4,368.  The  Mangrove  had  no  signal 
flags  but  boat  flags,  about  3  feet  by  4,  the 
usual  signal  flags  being  about  8  feet  t^  11. 
Under  such  circumstances  we  think  it  prob- 
ably would  be  safe  to  assume  5  miles  as  an 
outside  limit  of  signal  distance  in  this  in- 
stance, if  the  facts  heretofore  found  by  us 
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rendered  it  necessary  to  be  so  nice.  It  is 
Argued,  to  be  sure,  that  gun  signals  would 
have  been  possible.  As  to  this  suggestion 
we  deem  it  enough  to  say  that  we  see  no 
reason  to  believe  that  it  was  a  practical 
workins  possibility  under  the  circumstan- 
ces, and  therefore  need  not  consider  whether 
this  statute  would  be  satisfied  by  anything 
less  than  the  possibility  of  reading  the  ordi- 
nary day  signals,  in  the  case  at  bar. 

The  claims  of  the  New  York  and  the  Wil- 
mington fall  with  that  of  the  Indiana.  If 
she  was  not  within  signal  distance  of  the 
Mangrove  they  were  not,  and,  as  we  are 
ibout  to  show,  can  make  no  claim  on  the 
ground  that  the  Indiana  was  a  joint  captor 
and  that  they  were  within  signal  distance 
of  her. 

A  part  of  the  argument  for  the  United 
States  also  is  disposed  of  by  what  we  have 
said.    If   none   of   the   other   vessels   were 
within  signal  distance  of  the  Mangrove,  none 
of  them  were  "vessels  making  the  capture" 
within  the  meaning  of  §  4630,  U.  S.  Comp. 
Stat  1901,  p.   3132.    The  phrase  must  be 
taken  to  be  used  in  that  section  in  the  same 
sense  in  which  it  is  used  in  §  4632,  U.  S. 
Corop.  Stat.  1901,  p.  3133,  where  it  is  op- 
posed to  vessels  witnin  signal  distance,  and 
18  defined  as  meaning  "vessels  present  at  and 
lenderiog  actual  assistance  in  the  capture." 
It  cannot  be  contended  that  vessels  too  far 
away  to  share  in  the  prize  as  beins  within 
signal  distance  can  share  under  the  more 
immediate  title  of  vessels  making  the  cap- 
ture, on  the  ground  of  some  more  remote 
contribution  to  the  result.     Vessels  within 
signal  distance  and  able  to  render  effective 
aid  are  let  in,  it  is  true,  presumably  because 
they  are  taken  to  contrioute  to  the  result, 
but  a  more  remote  contribution  is  excluded. 
See  The  Cherokee,  2  Sprague,  235,  Fed.  Cas. 
No.  2,640;    The  Atlantay  2   Sprague,   251, 
Fed.  Cas.  No.  619,  3  Wall.  425,  sub  nom. 
The  Weehairken  v.  The  Atlanta,  18  L.  ed. 
253;  The  Ella  d  Anna,  Z  Sprague,  267,  Fed. 
.Cas.  No.  4,368,  and  note. 

It  follows  that  these  vessels  cannot  bo 
taken  into  account  in  estimating  the  rela- 
tive  force  of  captor  and  prize.  Undoubted- 
P^]Iy  *it  is  likely  that  the  Panama  must  have 
known  when  it  left  New  Yoilc  that  war  and 
a  blockade  of  Havana  were  probable,  and 
when  it  was  stopped  by  the  Mangrove,  what- 
ever it  saw  or  aid  not  see,  it  may  have  con- 
jectured that  other  vessels  were  not  far  off. 
But,  as  we  have  said,  these  less  immediate 
influences  are  laid  out  of  account  by  the  act. 
We  may  admit,  with  regard  to  the  ques- 
tion just  discussed  and  that  to  which  we 
now  address  ourselves,  that  it  is  impossible 
not  to  feel  that  the  prize  law  had  in  mind 
a  different  kind  of  case  from  this.  To  catch 
a  blockade  runner  or  a  vessel  not  even  in- 
formed of  the  blockade,  in  either  case  a  ves- 
sel not  expecting  to  fight  and  having  shrewd' 
ground  to  believe  that  to  do  so  would  be  to 
brii^  down  upon  herself  ao  overwhelming 
force,  is  not  the  desperate  venture  which  the 
statute  was  framed  to  encourage.  But 
some  rather  weak  cases  must  fall  within  any 
law  which  is  couched  in  general  words. 
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There  is  no  denying  that  the  Panama  was 
of  force  superior  to  the  Mangrove.  She 
was  of  1,432  tons  register,  with  a  crew  of 
seventy-one.  She  had  substantially  what 
was  required  by  her  contract  as  a  maU 
steamship  with  the  Spanish  government, 
viz.,  2  nontoria  9  centimetre  guns  with  30 
round  of  shot  for  each,  1  Maxim  gun  on  tha 
bridge,  2  signal  guns,  20  Remington  rifles, 
and  10  Mauser  rifles,  all  with  ammunition, 
also  bayonets  and  swords.  The  Manerove 
was  a  steel  screw  lighthouse  tender  oi  not 
more  than  800  tons,  with  a  crew  of  thirty 
men,  and  with  2  6-pound  guns,  and  no  small 
arms  or  cutlasses.  The  Panama  also  was 
the  much  faster  boat  of  the  two. 

The  Panama's  armament  was  taken  on 
board  under  contract  with  the  Spanish  gov- 
ernment for  her  own  defense,  and  was  fit 
for  hostile  use.  176  U.  S.  548,  549,  44  L.  ed. 
582,  583,  20  Sup.  Ct.  Rep.  480.  We  must 
assume  that  if  the  master  had  thought' that 
there  was  a  fair  chance  of  success,  he  would 
have  shown  fight.  The  fact  that  he  did  not, 
and  that  he  probably  had  made  up  his  mind 
not  to  before  he  saw  the  Man^ove,  and 
therefore  was  not  ready  for  action  at  the 
moment,  does  not  chance  the  result.  If  we 
cannot  take  the  blockading  squadron  or  the 
battleship  Indiana  in  account  as  part  of  the 
capturing  force,  we  cannot  *take  them  into  [726] 
account  as  motives.  If  the  master  was  a 
timid  man,  who  would  not  have  dared  to 
fight  under  any  circumstances,  there  would 
have  been  the  same  certainty  of  surrender 
to  one  who  knew  the  whole  situation,  but 
the  law  would  have  looked  only  to  the  force, 
and  would  not  have  gone  into  psychology. 
It  would  not  matter  that,  because  of  his 
timidity,  the  breech  blocks  of  the  guns  were 
left  stowed  below.  If  he  had  the  materials 
for  resistance  and  the  chance  to  use  them, 
that  is  as  far  as  the  law  would  inquire.  Sa 
here.  As  was  said  by  Judge  Sprague,  we 
must  "consider  the  means  the  vessels  pos- 
sessed, and  not  the  use  they  made  of  them.'' 
The  Atlanta,  2  Sprague,  251,  258,  Fed.  Cas. 
No.  619.  The  adventure  of  the  Mangrove 
may  not  have  been  a  brilliant  event  that 
will  live  in  story,  but  it  was  sufficient  to 

g've  its  officers  and  crew  the  profit  of  the 
w.  It  is  decided  that  the  Panama  was 
lawful  prize,  and  the  case  does  not  fall  with- 
in the  class  in  which  the  United  States 
takes  half. 

Decree  affirmed. 


HOME  LIFE  INSURANCE  COMPANY  OP 
NEW  YORK,  Plff.  in  Err,, 

V, 

A.  A.  FISHER,  as  Executor  of  the  Estats 
of  Alexander  Suter  Maclean,  Deceased. 

(Set  8.  C  Reporter's  ed.  72^730.) 

Life  tfMUftmoa-— loorron^tes — appeal — harm* 

leea  error. 

1.  Declarations  of  an  iasured  to  the  medical 
ftzsminer  for  the  insurance  cosipaaf  aie  not 
made  warranties  by  tlis  provislsB  af  the  a^ 
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pllcfltloii  that  the  applicant  warranta  that 
the  atat«m«nt8  1&  It  "are  true,  foil,  and  com- 
plete, .  .  .  and  fire  offered  to  tbe  com- 
pany, tosetber  with  those  contained  In  the 
declaration  to  the  .  .  .  medical  exam- 
iner as  a  consideration  for,  and  as  the  basis 
of,  the  contract." 
S.  A  mllng  In  a  salt  on  a  policy  of  life  Insnr- 
anoe,  sustaining  demurrers  to  pleas  of  breach 
of  warranty  with  respect  to  the  Insured's  use 
of  intoxicating  liquors,  is  not  prejudicial, 
even  though  erroneous,  where  the  Jury  found 
for  plaintiff  under  Instructions  that.  If  they 
found  the  Insured's  answera  on  that  subject 
to  be  untrue,  they  should  find  for  defendant 

[No.  121.] 

Bubmitted    Deeemler    17,    1902.     Decided 
February  tS,  1909, 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Northern  District 
of  Florida  to  review  a  judgment  for  plain- 
tiff in  ao  action  on  a  policy  of  life  insur- 
ance.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

JIf r.  WUUam  A.  Blovat  submitted  the 
eauee  for  plaintiff  in  error: 

A  reversal  will  be  directed  unless  it  ap- 
pears beyond  doubt  that  the  error  com- 
plained  of  did  not  and  could  not  have  pie- 
judiced  the  rights  of  the  party. 

Vickehurg  d  M.  R.  Co.  v.  O'Brien,  119  U. 
8.  103,  30  L.  ed.  300,  7  Sup.  Ct  Bep.  118. 

The  veiy  charges  relied  upon  as  curing 
the  error  in  suataindng  the  demurrer  to  the 
pleas  show  that  they  were  inconeistent  with 
theoiselveB,  and  so  mialeadinff  as  to  con- 
fuse tbe  jury  and  prevent  their  arriving 
at  an  intellisent  verdict.  This  furnished 
in  itself  a  aubstantive  ground  for  reversal. 

Bank  of  the  Meiropolie  v.  "Sew  England 
Bank,  6  How.  212,  12  L.  ed.  409. 

Meaera,  John  C  Avery  and  Rtoltard  R. 
MolCalton  submttted  the  cause  for  defend- 
ant in  error.  Mr.  Benjamin  O.  Tunison  was 
with  them  on  tbe  brief: 

No  judgment  should  be  reversed  in  a 
court  of  error  when  it  is  dear  that  the  er- 
ror oould  not  have  prejudiced,  and  did  not 
prejudice,  the  right  of  the  party  against 
whom  the  ruling  was  made. 

Lancaster  v.  CoUina,  115  U.  S.  222,  20 
L.  ed.  373,  6  Sup.  Ct.  Rep.  33. 

Defendant  is  not  prejudiced  by  the  sus- 
taining of  a  demurrer  to  a  plea  or  answer, 
if  he  has  other  pleas  or  answers  under  which 
he  could  introduce  any  evidence  that  would 
have  been  admissible  under  that  demurred 
to. 

Pollak  V.  Bruah  Electric  Aaao,  128  U.  S. 
446,  32  L.  ed.  474,  9  Sup.  Ct  Rep.  119; 
Hudmon  v.  Cuyaa,  6  C.  C.  A.  381,  13  U.  S. 
App.  443,  57  Fed.  355. 

Defffldant  Is  not  injured  by  sustaining  a 
demurrer  to  a  cross  bill,  where  it  appears 
that  the  court  treated  the  allegations  there- 
of as  befoTO  it,  applied  the  evidence,  and 
held  that  they  were  not  sustained. 

Lloyd  V.  Preaton,  146  U.  8.  630,  36  L.  ed. 
nil,  13  Sup.  Ob.  Rep.  131. 

Tbe  sustaining  of  a  demurrer  to  a  valid 
plea  is  not  reversible  error,  when  another 
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plea  is  admitted  which  includes  all  the  mat- 
ter alleged  in  the  first  plea,  and  lets  in  all 
the  proofs  sought  t»  be  introduced  under  the 
ftrat  plea. 

Hudmon  v.  Cuyaa,  6  C.  C.  A.  381,  13  U.  8. 
App.  443,  57  Fed.  355. 

Where  an  answer  has  been  stricken  out, 
but  the  defendant  has  been  permitted  t(> 

Sut  in  his  evidence  as  if  it  remained,  even 
f   the  order   striking  out  the  answer   is 
erroneous,  it  is  harmless. 

Nemaha  County  v.  Frank,  120  U.  S.  41,. 
30  L.  ed.  584,  7  Sup.  Ct  Rep.  395. 

Striking  out  pleas  to  the  declanution  is 
not  prejudicial,  where  evidence  competent 
under  them  would  be  equally  oon^ietent  un- 
der other  pleas. 

Supreme  Council  O.  K,  of  A.  v.  Fidelity 
d  C.  Co.  11  C.  C.  A.  96,  22  U.  8.  Appw  439,  6^ 
Fed.  48. 

Mr.  Justice  Holmea  delivered  the  opinioB 
of  the  court: 

This  is  an  action  on  a  policnr  of  life  in* 
surance,  brought  in  the  United  States  cir- 
cuit court.  The  policy  was  taken  out  by- 
one  Maclean,  the  plaintiff's  testator,  on  hl» 
own  life.  By  a  statute  of  Florida,  if  the 
plaintiff  recovered,  reasonable  attomevs' 
fees  were  to  be  found  by  the  jury  and  added 
to  the  judgment.  Evidence  was  offered  a» 
to  the  proper  fee«  and  was  objected  to  on 
the  ground  that  the  statute  vras  contrary 
to  the  14th  Amendment.  The  evidence  was 
admitted  subject  to  exoepUon,  the  plaintiff' 
got  a  verdict  and  judgment,  and  the  case 
was  brought  here  by  writ  of  error. 

In  view  of  the  decision  in  Fidelity  MuK 
Life  Aaao.  v.  Mettler,  185  U.  S.  308,  46  U 
ed.  922,  22  Sup.  Ct.  Rep.  662,  the  assign* 
ment  of  error  in  the  ruling  just  stated  is  not 
pressed.  But  although  it  was  that  6n  which 
the  case  came  up  and  which  gives  us  juris- 
diction, other  errors  are  assigned,  which  ars 
relied  upon  and  which  we  must  consider, 
ffomer  v.  United  Statea  (No.  2)  143  U.  & 
570,  577,  36  L.  ed.  266,  269,  12  Sup.  Ct  Bep.* 
522. 

.....e  policy  purports  to  be  made  'Hn  con* 
sideration  of  tne  statements  and  aj^reements 
made  in  the  application  for  this  policy, 
which  are  hereby  made  ^  part  of  this  con- 
tract" The  application  ^'warranto"  that 
the  statements  in  it  "are  true,  full,  and 
complete,  .  .  .  and  are  offered  to  the 
company,  t<^ther  with  those  contained  in 
the  declaration  to  the  Home  Life  Insurance 
Company's  medical  examiner,  as  a  consider- 
ation for,  and  as  the  basis  of,  the  contract 
with  said  company."  The  application  con* 
tained  the  following  questions  and  answerss 
^Q.  Do  you  drink  wine,  spirits,  or  malt  li* 
quors?  A.  Yes.  Q.  If  so,  which  of  these^ 
and  to  what  extent?  A.  Moderately.  Q. 
Have  you  ever  used  them  freely  or  to  ex- 
cess? A.  No."  The  declaration  to  the  med- 
ical examiner  contained  the  following  ques- 
tions and  answers:  "P.  Do  you  drink 
wine,  spirits,  or  *malt  liquors,  daily  or  hah- [72m 
ituaJly?  A.  No  habit  of  drinking  liquors. 
Q.  If  so,  which  of  the^e.  and  to  what  extent 
daily?  Note.— State  the  daily  amount. 
General  terms,'  such  as  temperately,  '  mod- 
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cntdj/  UioaoAomJly,'  will  not  be  accepted, 
aad  will  neceaaitate  correspondence."  The 
second  ci  these  questions  was  not  answered. 
The  defendant^  with  superfluous  multiplic- 
ity of  pleas,  set  up  that  these  answers  were 
wmmnties,  and  again,  that  they  were  ma- 
terial representations,  and  that  they  were 


Dannrrers  to  the  pleas  of  breach  of  war- 
ranty and  some  pleas  of  false  representation 
vere  sustained,  mainly,  we  presume,  on  the 
aotbority  of  Moulor  t.  American  L.  Ina,  Co. 
Ill  U.  S.  335,  28  L.  ed.  447,  4  Sup.  Gt.  Ben. 
466.  So  far  as  the  declarations  to  the  med- 
ical examiner  are  concerned,  it  will  be  seen 
that  the  word  ''warrant"  does  not  extend  to 
them.  Grammatically,  the  meaning  of  the 
•estence,  as  it  stands^  is  that  the  applicant 
warrants  the  statements  in  the  application, 
and  warrants  that  they  are  offered  to  the 
company,' together  with  those  in  the  decla- 
ration to  the  medical  examiner,  as  the  basis 
of  the  contract.  If  the  sentence  is  taken  a 
tittle  more  intelliflently,  we  should  assume 
that  tiie  word  "th^'  has  dropped  out  be- 
tween "and"  and  '^  offered,^^  and  that 
'Varrant"  does  not  govern  that  jMurt  of  the 
danse.  However  read,  the  meaning  is  the 
tame.  With  re^^d  to  the  answer  in  the 
appUeation,  denying  that  the  applicant  ever 
had  used  spirits,  etc,  to  excess,  the  strong 
language  of  the  policy,  makins  the  applica- 
tion "^irt  of  the  contract,"  affords  ffround 
for  argument,  at  least,  that  the  authority 
cited  £)es  not  apply,  and  that  this  answer 
was  warranted  by  the  assured.  But  it  is 
not  necessary  to  decide  that  question  in 
▼lew  of  the  trial  and  the  subsequent  ruling 
of  tiie  court. 

The  case  went  to  trial  on  the  17th,  21st, 
26th,  and  27th  pleas.  The  17th  set  up  the 
last-mentioned  answer,  denying  the  use  of 
spirits  freely  or  to  excess,  and  averred  that 
it  was  mi^rial,  induced  the  issuing  of  the 
policy,  and  was  false  in  that  the  appli- 
cant had  a  habit  of  using  spirits  free- 
ly. The  21st  was  similar,  except  that 
ue  falsity^  alleged  was  that  the  applicant 
[7t9]used  spirits  to  excess.  *The  26th  set  up  the 
answers  to  the  medical  examiner;  averred 
that  the  applicant  did  have  a  habit  of 
drinking  splrito;  that  the  answer  was  ma- 
terial, and  induced  the  making  of  the  pol- 
S.  The  27th  plea  was  non  aaaumpait, 
OS  it  will  be  seen  that  the  facto  relied  on 
in  the  pleas  held  bad  were  in  issue  before 
the  juiy.  This  being  so,  it  is  questionable 
whether  the  plaintiff  in  error  could  com- 
phdn,  unless  ft  could  point  out  a  mistaken 
instroction  with  regara  to  them  at  the  trial. 
PoOak  V.  Brush  EUotrio  Asso,  128  U.  S. 
446,  452,  453,  32  L.  ed.  474,  477,  9  Sup.  Gt. 
Kep.  119;  Lloyd  v.  Preiion,  146  U.  S.  630, 
641,  36  L.  ed.  1111,  1118,  13  Sup.  Ct.  Rep. 
131;  Hudmon  v.  Cuyaa,  6  C.  G.  A.  381,  13 
U.  a  App.  443,  57  Fed.  355,  358,  360.  Glear- 
ly,  if,  under  proper  instructions,  the  jury 
found  the  facts  not  to  be  as  charged,  the 
plaintiff  in  error  suffered  no  wrong.  That 
vas  what  happened  in  this  case. 

The  juiy  were  instructed  that,  if  they 
foond  ''either  one  to  be  true,  that  before 
Maclean  made  application  ha  drank  liquors 
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either  freelv  or  to  excess,  or  at  the  time 
that  he  made  the  application  he  had  a  habit 
of  drinking  liquor,'^  they  were  to  find  for 
the  defendant,  the  declaration  to  the  medi- 
cal examiner  thus  bein^  put  upon  the  same 
footing  as  the  application.  The  jury  found 
for  the  plaintiff.  Therefore,  they  must  be 
taken  to  have  found  categorically  that  no 
one  of  the  supposed  facts  was  true,  or,  in 
other  words,  that  all  of  the  above  recited 
answers  were  correct.  If  so,  it  does  not 
matter  whether  they  were  warranties  or  not. 
There  is  a  suggestion,  to  be  sure,  that  in  the 
latter  case  the  defendant  would  have  had 
to  prove  onlv  the  "literal"  falsity  of  the 
statement,  whereas  in  the  other,  proof  of 
ite  sul^tiantial  falsity  was  required.  Phosniw 
Mut.  L,  Ina.  Co.  v.  Raddin,  120  U.  S.  183, 
189,  30  L.  ed.  644,  646,  7  Sup.  Gt.  ICep.  500. 
But  the  plain  question  of  fact  was  put  to 
the  jury  with  no  such  niceties  of  discrimi- 
nation. They  found  a  plain  answer,  and  the 
distinction  comes  too  late  now.  It  is  said, 
also,  that  the  char^  in  other  parte  did 
away  with  the  requirement  which  we  have 
quoted,  and  that,  under  the  pleas  of  mis- 
representation, the  defendant  nad  the  bur- 
den of  proving  other  facts.  It  does  not  ap- 
pear to  us  that  the  requirement  was  done 
away  with.  On  the  contrair,  it  was  re- 
iterated. The  burden  of  proving  other  facte 
was  largely  cut  down  by.  further  instruc- 
tions unnecessary  to  repeat,  and  *the  burden[730| 
of  proving  them  did  the  defendant  no  harm 
when  the  jury  found  as  th^  did  with  regard 
to  Maclean's  drinking.  The  alleged  war- 
ranty that  he  drank  moderately  was  satis- 
fied by  the  flndinffs,  apart  from  other  an- 
swers to  t^e  point  made  with  resard  to 
that.  We  isee  no  reason  to  assume  that  the 
defendant  was  taken  by  surprise  by  the  rul- 
ings in  its  favor  and  put  in  less  evidence 
than  it  would  have  put  in  had  the  demur- 
rers been  overruled. 

We  see  no  ground  for  reversing  the  judg- 
ment in  the  other  instructions  to  the  jury. 
Moreover,  the  other  ouestions  raised  are 
made  immaterial  by  wnat  we  have  said.    ' 

Judgment  affirmed. 


LOUISA  V.  KIDD,  as  Executnx  of  the  Will 
of  H.  B.  Tulane,  Deceased,  Plff.  in  Err., 

V. 

STATE  OP  ALABAMA. 

(See  S.  C.  Reporter's  ed.  780-788.) 

ConsHiutional  law — equal  protection  of  th€ 
laws — taxation  of  atock  of  foreign  raiU 
roads — exemptions. 

The  equal  protection  of  the  laws  Is  not  de- 
nied by  the  prorlslons  of  Ala.  Code  1886,  f 
453,  d.  18,  and  Code  1896,  |  8911,  d.  14,  for 

Nora. — Aa  to  the  viUUUtg  of  cUu§  legislation 
— see  State  r.  Goodwill  (W.  Va.)  6  L.  R.  A. 
621,  and  note;  and  State  v.  Loomls  (Mo.)  21 
L.  R.  A.  789,  and  note. 

Aa  to  eonatitutUmal  equality  of  priiHlegea,  im 
munitiea,  and  protection — see  Loolsyllle  Safety 
Vaalt  4  T.  Co.  v.  Louisville  4  N.  R.  Co.  (Ky.) 
14  L.  R.  A.  679,  and  note. 
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the  taxation  of  railroad  stock,  because  of 
the  exemption  of  stock  In  domestic  railroads 
and  In  others  that  list  substantially  all  their 
property  for  taxation. 

[No.  158.] 

Suhmiiied  January  27,  1909,    Decided  Feb- 
ruary 2S,  190S, 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Alabama  to  review  a  jud^ent 
which  affirmed  a  judgment  of  the  Circuit 
Court  of  Elmore  County  in  favor  of  the 
State  in  a  suit  for  taxes  on  stock  in  foreign 
railroads.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  W.  A,  Gunter  submitted  the  cause 
for  plaintiff  in  error: 

In  the  imposition  of  public  burdens  by 
way  of  taxation,  and  in  c^her  legislation  by 
the  state  affeoting  the  rights  of  citizene, 
there  must  be  no  discrimination  as  to  per- 
sons or  classes  which  is  purely  arbitrary,  op- 
pressive, or  capricious,  such  a^  would  be 
pure  favoritism  and  a  denial  of  the  equal 
protection  of  the  laws  to  the  less  favored 
persons  or  classes. 

Gulf,  C,  d  8.  F.  R.  Co.  v.  Ellis,  166  U.  S. 
150,  41  L.  ed.  666,  17  Sup.  Ct.  Rep.  255; 
Magoun  v.  lllinaia  Trust  d  8av.  Bank,  170 
U.  S.  293,  42  L.  ed.  1042,  18  Sup.  Ot.  Rep. 
594;  Nicol  v.  Ames,  173  U.  S.  509,  43  L.  ed. 
786,  19  Sup.  Ct.  Rep.  522;  Atchison,  T,  d  S. 
F.  R.  Co.  V.  Matthews,  174  U.  S.  96,  43  L. 
«d.  909,  19  Sup.  Ct  Rep.  609. 

Classification  must  always  rest  upon  some 
difTcrence  which  bears  a  reasonable  and  just 
relation  to  the  act  in  respect  to  which  the 
classification  is  proposed,  and  can  never  be 
made  arbitrarily  and  without  any  suoh 
basis. 

Oulf,  C.  d  8,  F.  R,  Co.  V.  EUis,  165  U.  S. 
150,  41  L.  ed.  666,  17  Sup.  Ct  Rep.  255; 
State  V.  Loomis,  115  Mo.  307,  21  L.  R.  A. 
789.  22  S.  W.  350. 

Shares   in   state  banks   and   in  national 
-  banks   belong  to  the  same  class  for  taxa- 
tion. 

State  Bank  v.  Montgomery  County  Bd.  of 
Revenue,  91  Ala.  223,  8  Sof  852. 

It  is  equally  clear  that  shares  in  railroads 
belong  to  the  same  class,  though  they  are 
chartered  by  different  states. 

Mr.  Francis.  G.  Galfey  submitted  the 
«ause  for  defendant  in  error.  Mr.  John  C. 
Breckinridge  was  with  him  on  the  brief: 

The  state  has  the  right  to  discriminate 
in  forming  classes  for  taxation,  provided  the 
iMtsis  of  discrimination  is  reasomhle  in  prin- 
<^iple. 

American  Sugar  Ref.  Co.  v.  Louisiana, 
179  U.  S.  89,  45  L.  ed.  102,  21  Sup.  Ot.  Rep. 
43;  Pacifio  E^p.  Co.  v.  Seihert,  142  U.  S. 
339,  35  L.  ed.  1035,  3  Inters.  Coul  Rep.  810, 
12  Sup.  Ct.  Rep.  250;  Williams  v.  Fears, 
179  U.  S.  270,  45  L.  ed.  190,  21  Sup.  C^. 
Rep.  121;  Magoun  v.  Illinois  Trust  d  Sav. 
Bank,  170  U.  S.  283,  42  L.  ed.  1037,  18  Sup. 
Ct  Riep.  694;  BeWs  Cap  R.  Co.  v.  Pennsyl- 
vania, 134  U.  S.  232,  33  L.  ed.  892,  10  Sup. 
Ot.  Rep.  533;  Home  Ins.  Co,  ▼.  New  York, 
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134  U.  S.  594,  33  L.  ed.  1025,  12  Sup.  Ct 
Rep.  593 ;  Tullis  v.  Lake  Erie  d  W.  R.  Co. 
175  U.  S.  348,  44  L.  ed.  192,  20  Sup.  Ct  Bjbd. 
136. 

There  is  no  fixed  test  as  to  what  basis  of 
classification  is  reasonable.  Each  case  must 
be  considered  for  itself. 

BelVs  Gap  R.  Co.  v.  PennsylvanicL,  134  U. 
S.  237,  33  L.  ed.  895,  10  Sup.  Ct  Rep.  533. 

It  is  within  the  province  of  the  etaite,  as 
a  part  of  its  puhlic  policy,  as  an  induce^ 
mcoit  to  invesfUnent  in  shares  of  corpont- 
tions  organized  or  doing  business  and  own- 
ing propei*ty  within  the  state,  to  give  an  ad- 
vantage to  persons  holding  stock  in  such 
oorporations. 

Pacifio  Exp.  Co.  v.  Seihert,  142  U.  S.  352, 
35  L.  ed.  1039,  3  Inters.  Com.  Rep.  810,  12 
Sup.  Ct  Rep.  250;  BeWs  Gap  R.  Co.  T. 
Pennsylvania,  134  U.  S.  237,  33  U  ed.  895, 
10  Sup.  Ct.  Rep.  5^3;  Barhier  v.  Connolly, 

113  U.  S.  27,  28  L.  ed.  923,  5  Sup.  Ct  R^. 
357. 

Corporate  property  of  the  railroad  cor- 
pora/tions  here  involved  may  not  be  taxed 
at  aJl,  and  none  of  the  stock  in  them  be 
owned,  in  the  states  in  which  they  do  busi- 
ness and  own  pix>perty.  If  the  laws  of  those 
states  tax  only  shares  of  stock  and  such 
stock  is  taxed  at  the  situs  of  its  ownership, 
if  the  contention  of  plaintiff  in  error  is  up- 
held such  shares  would  escape  altogether 
any  burden  of  taxation,  either  direct  or  in- 
direct. The  usual  situs  of  taxation  is  the 
place  of  ownership. 

Kirtland  v.  Hotohkiss,  100  U.  S.  491,  25 
L.  ed.  558;  State  v.  Kidd,  125  Ala.  413,  28 
So.  480. 

Suoh  a  rcstdt  would  be  contrary  to  the 
generally  prevailing  policy  of  restricting  ex- 
emptions from  taxation   (Sturges  v.  Carter, 

114  U.  S.  521,  29  L.  ed.  243,  5  Sup.  Ct  Rep. 
1014) ;  and  the  adoption  of  a  law  which 
renders  this  impossible,  as  does  the  Alabama 
statute,  may  be  said  on  that  ground,  to  be 
founded  on  a  reasonable  basis. 

The  contention  that  value  is  the  sole  basis 
of  taxation,  and  that  all  classification  must 
be  so  made  that  equal  values  shall  be  equal- 
ly taxed,  flies  in  the  face  of  repeated  de- 
cisions of  this  court. 

Giozza  V.  Tieman,  148  U.  S.  657,  37  L.  ed. 
599,  13  Sup.  Ct  Rep.  721;  Davidson  v.  New 
Orleans,  96  U.  S.  97,  24  L.  ed.  616;  BelVs 
Gap  R.  Co.  V.  Pennsylvania,  134  U.  S.  232, 
33  L.  ed.  892,  10  Sup.  Ct.  Rep.  533 ;  Pacifie 
Ea>p.  Co.  y.  Seihert,  142  U.  S.  339,  35  L.  ed. 
1035,  3  Inters.  Com.  Rep.  810,  12  Sup.  Ct 
Rep.  250;  Adams  Exp.  Co.  v.  Ohio  State 
Auditor,  165  U.  S.  194,  41  L.  ed.  683,  17 
Sup.  Ct.  Rep.  305;  Magoun  v.  Illinois  Trust 
d  Sav.  Bank,  170  U.  S.  283,  42  L.  ed.  1037» 
18  Sup.  Ct  Rep.  594;  Western  U.  Telcg.  Co, 
V.  Indiana,  165  U.  S.  304,  41  L.  ed.  725,  17 
Sup.  Ot  Rep.  345. 

It  is  the  general  policy  of  the  state  to 
tax  values  equally,  and  to  avoid  double  tax- 
ation so  far  as  practicable. 

State  ▼.  Kidd,  125  Ala.  421,  28  So.  480; 
1  Desty,  Taxn.  199. 

In  accomplishing  this,  however,  the  state 
looks  only  to  its  own  tax  laws,  and  regu- 

188  V.  8. 


1002. 


KiDD  V.  Alabama. 


lates  them  by  its  own  theory  of  fairness, 
and   does   not  consider   the  ikws  of  other 

state  V.  Kiddy  126  Ala.  413,  28  So.  480; 
Bradley  v.  Bauder,  36  Ohio  St.  28,  38  Am. 
Hep.  547;  Dwight  y.  BostoHy  12  Allen,  316; 
BemiH  y,  Boston,  14  Allen,  366;  Dyer  v. 
Osborne,  11  R.  I.  321,  23  Am.  Kep.  460;  1 
Defity.  Taxn.  62,  63. 

While  this  tax  on  stock  is  required  in 
some  instances,  and  authorized  in  othoors, 
to  be  paid  directly  by  the  corporation  to 
avoid  double  taxation,  if  any  part  of  the 
tax  is  paid  by  the  shareholders  the  corpo- 
ration is  to  that  extent  relieved. 

State  V.  Kidd,  125  Ala.  413,  28  So.  480. 
See  also  First  Nat.  Bank  ▼.  Kentucky,  9 
Wall.  360,  19  L.  ed.  703. 

The  taxattion  on  the  excess  in  vaJue  of 
the  capital  stock  abo\'e  the  tangible  corpo- 
rate property  is  not  duplicate  taxation,  but 
a  tax  on  the  franchise. 

Hamilton  Mfg.  Co.  v.  Massachusetts,  6 
Wall.  632,  18  L.  ed.  904;  Cooley,  Taxn.  2d 
«d.  230. 

Notwithstanding  there  is  a  clear  distinc- 
tion between  the  shares  In  a  corporation 
and  its  capital  stock,  yet  for  the  purpose  of 
taxation,  so  much  are  corporate  property 
and  stock  identified  that,  in  many  states,  it 
is  held  that  to  tax  a  corporation  on  its 
property  and  its  stockholders  on  their  shares 
in  the  same  jurisdiction  is  double  taxation. 

State  v.  Kidd,  125  Ala.  432,  28  So.  480; 
'Gordon  v.  Baltimore,  6  Gill.  231;  Baltimore 
T.  Baltimore  d  0.  R.  Co.  6  Qill.  288,  4  Am. 
Dec  531;  American  Bank  v.  Mum  ford,  4 
H.  I.  478;  Providence  Inst,  for  Savings  v. 
Gardiner,  4  R.  I.  484;  Cooley  Taxn.  228, 
229;  Burroughs,  Taxn.  §  90;  Farrington  v. 
Tennessee,  95  U.  S.  679,  24  L.  ed.  558;  Stur- 
Sfes  y.  Carter,  114  U.  S.  511,  29  L.  ed.  240,  5 
£up.  Ot.  Rep.  1014. 

Uence,  in  order  that  the  state  nugbt  car- 
ry out  its  policy  of  avoiding  double  taxation, 
and  at  the  same  time  impose  as  nearly  as 
practicable  an  equal  burden  of  taxation  ac- 
'Cording  to  values,  it  was  necessary,  in  Al- 
abama, where  this  view  is  held,  to  frame  a 
statute  such  as  the  one  here  under  discus- 
aion.  Discrimination  in  classification  is 
necessary  in  order  to  insure  equality. 

BelVs  Oap  R.  Co.  v.  Pennsylvania,  134  U. 
fi.  237,  33  L.  ed.  895,  10  Sup.  Ot.  Rep.  533. 

If  stock  of  foreign  corporations  held  by 
citizens  should  bear  any  share  in  the  sup- 
port of  the  state,  this  statute  is  the  only 
jDode  in  which  tkte  state  can  reach  their 
.Glares  for  taxation. 

First  Nat.  Bank  y.  Kentucky,  9  Wall.  361, 
19  L.  ed.  703. 

The  Alabama  law  does  not  in  fact  unjust- 
ly discriminate  between  owners  of  stock  in 
foreign  corporations  which  own  and  those 
which  do  not  own  property  in  the  state; 
it  taxes  all,  b^  either  direct  or  indirect 
method,  only  according  to  its  value. 

Shchane  v.  Bailey,  110  Ala.  308,  20  So. 
359;  Oooley,  0>nst.  L4m.  6th  ed.  196. 

Under  Ala.  Code  1896,  §  3911,  only  those 
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foreign  corporations  which  have  some  prop- 
erty in*  the  state  are  taxable. 

State  V.  Kidd,  125  Ala.  422,  28  So.  480. 

Messrs.  A.  A.  Wiley,  Cordon  MacDonald, 
and  John  D.  MoNeel  also  filed  a  brief  for 
defendant  in  error: 

Ala.  Code  1886,  §  451,  should  be  oon^tnied 
to  exempt  from  taxation  the  shares  of  Block 
in  only  those  corporations  that  list  all,  or 
practically  all,  their  praperty  for  taxation 
in  this  state. 

Sturges  v.  Carter,  114  U.  S.  511,  29  L. 
ed.  240,  5  Sup.  Ot  Rep.  1014. 

This  state  knows  that  the  property  and 
franchises  of  corporations  doing  business 
in  this  state  are  taxed,  and  properly;  but 
it  knows  nothing  of  the  taxation  of  foreign 
corporations,  and  consequently  cannot  be 
affected  by  the  action  of  any  foreign  state. 

Dwight  V.  Boston,  12  Allen,  316. 

There  is  an  essential  difference,  so  far  as 
the  purposes  of  taxation  are  concerned,  be- 
tween shares  of  stock  in  a  corporation  that 
pays  taxes  on  its  tangible  property,  and 
shares  of  stock  in  corporations  that  pay  no 
tax  on  their  corporate  property. 

Pacific  Exp.  Co.  v.  Seihert,  142  U.  S.  339, 
35  L.  ed.  1035,  3  Inters.  Com.  Rep.  SIO,  12 
Sup.  Ct.  Rep.  250. 

It  has  been  the  policy  of  this  government, 
not  only  to  classify  for  purposes  of  taxa- 
tion, but  to  exempt  producers  from  the  tax- 
ation of  the  methods  employed  by  them  to 
put  their  produce  on  the  market. 

American  Sugar  Ref,  Co.  v.  Louisiana, 
179  U.  S.  89,  45  L.  ed.  102,  21  Sup.  Ct.  Rep. 
43. 

And  if  there  was  an  exemption  here,  it 
might  well  be  sustained  on  the  theory  that- 
the  state  favored  investments  in  public  util- 
ities, doing  business  within  her  borders,  and 
thus  contributing  to  her  wealth.  Such  ex- 
emptions have  been  repeatedly  sustained; 
they  are  not  unreasonable. 

Mobile  d  0.  R.  Co.  y.  Peebles,  47  Ala, 
317;  South  d  North  Ala.  R.  Co.  v.  Morris.  65 
Ala.  193;  State  Bank  v.  Mont  gome  nt  Coun- 
ty Bd.  of  Revenue,  91  Ala.  217,  8  So.  «"2. 

There  is  nothing  in  the  14th  Amenlmont 
to  forbid  the  classification  of  property  for 
the  purposes  of  taxation.  The  rule  of  equal- 
ity only  requires  the  same  nieans  and  mpfh- 
ods  to  be  applied  impartially  to  all  the  con- 
stituents of  each  class,  so  that  the  law  shall 
operate  equally  and  uniformly  upon  all  per- 
sons in  similar  circumstances. 

Barbier  v.  Connolly,  113  U.  S.  29,  28  L. 
ed.  924,  5  Sup.  Ot.  Rep.  357;  Kentucky 
Railro<id  Ta^  Cases,  115  U.  S.  321,  sub  nom. 
Cincinnati,  N.  O.  d  T.  P.  R.  Co.  v.  Ken^- 
tucky,  29  L.  ed.  414,  6  Sup.  Ct.  Rep.  57; 
BelVs  Oap  R.  Co.  v.  Pennsylvania,  134  U.  S. 
232,  33  L.  ed.  892,  10  Sup.  Ct  Rep.  533; 
Missouri  P.  R.  Co.  v.  Mackey,  127  U.  8. 
205,  32  L.  ed.  107,  8  Sup.  Ot.  Rep.  1101; 
Missouri  y.  Lewis,  101  U.  S.  22,  sub  nom. 
Bowman  y.  Lewis,  25  L.  ed.  089 ;  Pacific  Exp, 
Co.  y.  Seibert,  142  U.  S.  339,  35  L.  ed.  1035, 
3  Inters.  Com.  Rep.  810,  12  Sup.  Ct.  Rep. 
250;  Giozza  v.  Tieman,  148  U.  S.  657,  37  L. 
ed.  j509,  13  Sup.  Ct  Rep.  721. 
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Mr.  Justioe  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  for  taxes  brought  hj  the 
state  of  Alabama  against  the  executrix  of 
the  will  of  a  citizen  of  Alabama.  It  ap- 
pears on  the  record  that  the  property  in  din* 
[731]  pule  is  stock  in  'railroads  incorporated  in 
other  states  than  Alabama^  and  that  the  ob- 
lection  was  taken  seasonably  by  plea  and 
bv  requests  for  instructions  to  the  jury  that 
the  tax  was  unconstitutional  under  the  14th 
Amendment,  because  no  similar  tax  was  lev- 
ied on  the  stock  of  domestic  railroads  or  of 
foreign  railroads  doing  business  in  that 
state.  Demurrers  to  the  pleas  were  sus- 
tained, there  was  a  verdict  for  the  plaintifT, 
and  judgment,  which  latter  was  amrmed  by 
the  supreme  court  of  the  state  without  dis- 
cussion, on  the  authority  of  its  decision  at 
an  earlier  stage  {State  v.  Kidd,  125  Ala. 
413,  28  So.  418),  and  the  case  is  brought 
here  by  writ  of  error. 

The  statutes  levying  the  tax  in  question 
are  the  Code  of  1886,  S  453,  cl.  13,  and  the 
Code  of  1896,  S  3911,  cl.  14.  They  are  gen- 
eral clauses,  which  need  not  be  set  forth, 
as  their  effect  is  not  disputed  under  the  con- 
struction given  to  them  by  the  supreme 
court  of  the  state.  The  exemption  by  the 
Code  of  1886  of  stock  in  domestic  railroads, 
and  in  others  that  list  substantially  all 
their  property  for  taxation  (Bturges  v.  Cor- 
ner, 114  U.  S.  611,  522,  29  L.  ed.  240,  244, 
6  Sup.  Ct.  Rep.  1014),  is  not  denied,  and 
while  it  is  denied  by  the  defendant  in  error 
that  there  is  a  similar  exemption  by  the 
Code  of  1896,  for  the  purposes  of  decision  we 
shall  assume,  without  examination,  that  it 
is  granted.  State  v.  Kidd,  125  Ala.  413, 
422,  28  So.  418.  On  this  assimiption  the 
argument  for  the  plaintiff  in  error  is  that 
if  foreign  stock  is  treated  for  purposes  of 
taxation  as  present  by  fiction  in  the  domi- 
cil,  it  must  be  treated  as  present  also  for 
purposes  of  protection ;  that  the  tax  is  a  tax 
on  values,  and  that  net  values  of  similar 
articles  must  be  treated  alike.  It  is  said 
that  you  cannot  look  further  back. 

If  the  argument  went  further  and  denied 
the  right  to  tex  on  fiction  at  all,  and  there- 
fore denied  the  right  to  tax  foreign  stocks, 
it  would  seem  to  us  to  have  more  logical 
force,  although  we  are  far  from  implying 
that  it  would  be  unanswerable,  or  tnat  it 
can  be  regarded  as  open.  Very  likely  such 
texes  can  be  justified  without  the  help  of 
fiction.  Bturges  v.  Carter,  114  U.  S.  611, 
29  L.  ed.  240,  6  Sup.  Ct.  Rep.  1014;  Dwight 
V.  Boston,  12  Allen,  316:  Dyer  v.  Oahome, 
11  R.  I.  321,  23  Am.  Rep.  460.  But  the 
argument  does  not  go  to  that  extent,  and, 
limited  as  it  is,  the  proposition  that  the 
plaintiff  in  error  is  denied  the  equal  pro- 
tection of  the  laws  for  the  reason  which  we 
[732]  have  stated  ^strikes  us  as  wholly  without 
force.  We  see  nothing  to  prevent  a  state 
from  taxing  stock  in  some  domestic  corpora- 
tions and  leaving  stock  in  others  untaxed 
on  the  ground  tnat  it  texes  the  property 
and  franchises  of  the  latter  to  an  amount 
thai  imposes  indirectly  a  proportional  bur- 
den on  the  stock.  When  we  come  to  cor- 
porations formed  and  having  their  propisrty 
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and  business  elsewhere,  the  state  must  tax 
the  stock  held  within  the  state  if  it  is  to^ 
tax  anvthing,  and  we  now  are  assuming  the 
right  to  tax  stock  in  foreign  corporations 
to  be  conceded.  If  it  does  tax  that  stock,, 
it  mav  take  into  account  that  the  property 
and  franchise  of  the  corporation  are  un- 
taxed, on  the  same  ground  that  it  might  do- 
the  same  thing  with  a  domestic  corporation. 
There  is  no  rule  that  the  state  cannot  look 
behind  the  present  net  values  of  different 
stocks.  See  American  Sugar  Ref,  Vo,  v» 
Louisiana,  179  U.  S.  89,  46  L.  ed.  102,  21 
Sup.  Ct.  Rep.  43. 

We  say  that  the  stete  in  texing  stock 
may  teke  into  account  the  fact  that  the 
property  and  franchises  of  the  corporation 
are  untaxed,  whereas  in  other  cases  they  are 
texed;  and  we  say  untexed,  because  they 
are  not  texed  b^  the  state  in  question.  The 
real  grievance  m  a  case  like  the  present  is 
that,  more  than  probably,  they  are  taxed 
elsewhere.  But  with  that  the  stete  of  Ala- 
banm  is  not  concerned.  No  doubt  it  would 
be  a  great  advantege  to  the  country  and  to 
the  individual  stetes  if  principles  of  taxa- 
tion could  be  agreed  upon  which  did  not  . 
confiict  with  each  other,  and  a  common 
scheme  could  be  adopted  by  which  taxation 
of  substentially  the  same  property  in  two 
jurisdictions  could  be  avoided.  But  the 
Constitution  of  the  United  Stetes  does  not 

to  so  far.  Coe  v.  Errol,  116  U.  S.  617,  624, 
9  L.  ed.  716,  718,  6  Sup.  Ct.  Rep.  476; 
Knotclton  v,  Moore,  178  U.  S.  41,  44  L.  ed. 
969,  20  Sup.  Ct.  Rep.  747;  Dyer  v.  Osborne, 
11  R.  I.  321,  327,  23  Am.  Rep.  460;  Cooley, 
Taxn.  2d  ed.  221ii.  One  aspect  of  the 
problem  was  touched  in  the  case  of  Black' 
atone  ▼.  Miller,  at  the  present  term,  188  U. 
S.  189,  ante,  439,  23  Sup.  Ct  Rep.  277. 
The  state  of  Alabama  is  not  bound  to  make 
ite  laws  harmonize  in  principle  with  those 
of  other  stetes.  If  property  is  untaxed  by 
ite  laws,  then  for  the  purpose  of  ite  lawa 
the  property  is  not  taxed  at  all. 

It  is  said  that  the  stete  may  not  tax  a 
man  because  by  fiction  his  property  is  with- 
in the  jurisdiction,  and  then  discriminate 
against  him  upon  the  fact  that  it  is  with- 
out. The  stete  does  'nothing  of  the  kind.[788J 
It  adheres  throughout  to  the  fiction,  if  it  be 
one,  that  the  nock,  the  properly  of  the 
plaintiff  in  error,  is  within  the  jurisdic- 
tion. There  is  no  inconsistency  in  the 
stete's  recognizing  at  the  same  time  that 
the  property  of  the  corporation,  that  which 
gives  the  plaintiff's  stock  ite  value,  is  taxed 
or  untaxed,  as  the  case  may  be.  There  is 
no  inconsistency  in  recognizing  that  it  is 
untexed  because  it  cannot  oe  reached. 
Shares  of  stock  may  be  within  a  stete,  and 
the  property  of  the  corporation  outeide  it 

We  need  hot  repeat  the  commonplaces  as 
to  the  laige  latitude  allowed  to  tne  stetes 
for  classification  upon  any  reasonable  ba^s. 
Pacific  Exp,  Co,  v.  Seibert,  142  U.  S.  339, 
361,  352,  35  L.  ed.  1036,  1039,  3  Inters. 
Com.  Rep.  810,  12  Sup.  Ct- Rep.  250;  Ovlf, 
C,  d  S,  F,  R,  Co,  V.  EUis,  166  U.  S.  160,  165, 
41  L.  ed.  666,  668,  17  Sup.  Ct  Rep.  266; 
}^icol  V.  Ames,  173  U.  S.  609,  621,  43  L.  ed. 
786,  793,  19  Sup.  Ct  Rep.  622;  Atchimm, 
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7.  d  S.  F.  R.  Co,  T.  Maiihe%D9,  174  U.  S. 
"Ott»  43  L.  ed.  909,  19  Sup.  Ct  Rep.  609; 
American  Sugar  Ref.  Co,  v.  Louisiana,  179 
XJ.  S.  89,  45  L  ed.  102,  21  Sup.  Ct  Rep.  43. 
What  is  reasonable  is  a  question  of  practical 
•details,  into  which  fiction  cannot  enter. 

Practically,  the  law  before  us,  in  the 
broad  aspect  in  which  alone  we  are  asked  to 
consider  it,  seems  to  us  to  work  out  sub^ 
stantial  justice  and  eauality,  if  we  leave  on 
one  side  the  probable  taxation  by  other 
states,  which  aoee  not  affect  the  state  of 
Alabama's  rights. 

Judgment  affirmed. 

Justices  Harlan  and  Wliita  dissented. 

Note.— No.  157.  Kidd  ▼.  Alabama,  This 
case  was  to  abide  the  result  of  the  forego- 
ing. 

Judgment  affirmed. 


C784]  •FOURTH  NATIONAL  BANK  OF  ST. 
LOUIS,  First  National  Bank  of  New 
York,  and  Ford  Harvey,  Apple,, 

V, 

MORTON  ALBAUOH,  Receiver  of  the  First 
National  Bank  of  Emporia;  F.  G.  New- 
man, Administrator  of  the  Estate  of  G.  S. 
Cross,  Deceased,  and  William  Martindale. 

(See  8.  C.  Beporter's  ed.  784-788.) 

Appeal — Umite  of  croee-eiDaminaiion — re- 
view of  discretion  of  trial  court — evidence 
^-declarations — of  trustee  in  assignment 
—admissibility  as  against  third  persons, 

1.  The  discretion  of  the  trial  court  In  permit- 
ting the  croBs-examlnatlon  of  a  witness  to  be 
extended  beyond  the  limits  of  his  direct  ex- 
amination will  not  be  reviewed  on  appeal. 

%,  Evidence  of  the  declarations  of  a  witnen, 
Introdaced,  not  merely  to  contradict  his  tes- 
timony on  cross-examination,  but  as  evidence 
of  the  facts  which  he  declares,  are  not  Inad- 
missible because  the  party  offering  such  evi- 
dence may,  by  extending  the  cross-examina- 
tion of  the  witness  to  such  facts,  have  made 
him  his  own  witness. 

•S.  Evidence  of  the  declarations  of  the  trustee 
In  several  assignments  executed  by  a  bank 
president,  that  the  earlier  assignment  was 
made  to  secure  the  bank  generally  for  his 
assignor's  liability  to  It.  Is  admissible  as 
agslnst  those  claiming  under  the  subsequent 
assignments,  which  were  made  for  the  pur- 
pose of  enabling  the  trustee  *'to  pay  himself 
for  any  paper**  on  which  he  was  liable  with 
such  assignor. 

[No.  169.] 

Argued    January    29,    SO,    1909,    Decided 
February  tS,  1909, 

APPEAL  from  the  United  States  Ciixniit 
Court  of  Appeals  for  the  Eighth  Gir- 

Note. — Ab  to  the  »cope  of  oroaa-ewamination 
— see  note  to  Hobart  v.  Young  (Vt.)  12  L.  R. 
A.  693:  and  Rea  v.  Missouri,  21  Z«.  ed.  U.  S. 
•707. 
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cuit  to  review  a  decree  which  affirmed  a  de- 
cree of  the  Gircuit  Ck)urt  for  the  District  of 
Kansas  in  favor  of  (defendant  in  a  siiit  in- 
volving the  application  of  the  proceeds  of 
assigned  propertv.    Affirmed, 

Sad  same  case  below,  46  C.  C.  A.  056,  107 
Fed.  819. 

The  facts  are  stated  in  the  opinion. 

Mr,  T.  F.  Garrer  argued  the  cause,  and, 
with  Messrs,  Frank  Hagerman,  J,  B.  Lati" 
mer,  and  O,  N,  Bterry,  filed  a  brief  for  ap- 
pellants : 

The  action  of  the  trial  court  in  permit- 
ting the  receiver  to  give  evidence  in  cnief  by 
way  of  cross-examination  was  error. 

Philadelphia  d  T,  R,  Co.  v.  Stimpson,  14 
Pet.  448,  10  L.  ed.  535;  Houghton  v.  Jones, 

I  WaU.  702,  17  L.  ed.  503;  Wills  v.  Russell, 
100  U.  8.  621,  25  L.  ed.  607;  Clary  v.  Uar- 
deeville  Brick  Co,  100  Fed.  915;  Mine  d 
Smelter  Supply  Co,  v.  Parke  d  L,  Co,  47  C. 
G.  A.  34,  107  Fed.  884 ;  Da  Lee  v.  Blackburn, 

II  Kan.  190;  Sullivan  v.  Vew  York,  L.  E,  d 
W.  R,  Co,  175  Pa.  361,  34  Atl.  798 ;  People 
ew  rel,  Phelps  v.  New  York  County  Oyer  d 
Terminer  Ct,  83  N.  Y.  436;  Greenl.  Ev.  15th 
ed.  9  447. 

Gonceding  that  an  abuse  of  discretion 
must  be  shown,  to  warrant  the  reversal  of  a 
case  for  the  infraction  of  the  rule  by  a  trial 
court,  such  abuse  of  discretion  is  clearly  es- 
tablisl\^d  in  the  case  at  bar,  under  the  facts 
in  connection  with  the  situation  and  knowl- 
edge of  the  parties. 

Tourtelotte  v.  Brown,  I  Golo.  App.  408,  29 
Pac  1310. 

Martindale,  in  his  testimony  concerning 
this  bill  of  sale  of  March  4th,  should  have 
been  held  to  be  the  witness  of  the  receiver, 
and  not  subject  to  impeachment  by  proof  of 
contradictory  statements. 

1  Greenl.  Ev..  15ih  ed.  H  442 ;  1  Wharton, 
Ev.  3d  ed.  §  549;  Best,  Ev.  14th  Am.  ed.  S 
645;  BecA:er  v.  Koch,  104  N.  Y.  394,  58  Am. 
Rep.  515,  10  N.  E.  701;  Fairchild  v.  Bos- 
comb,  35  Vt.  398;  10  Enc.  PI.  k  Pr.  316, 
317;  Ellicott  v.  Pearl,  10  Pet.  412,  9  L.  ed. 
475;  Dravo  v.  Fabel,  132  U.  S.  487,  33  L.  ed. 
421,  10  Sup.  Ct.  Rep.  170. 

This  evidence  of  tne  statement  of  ^lartin- 
dale  was,  as  to  appellants,  mere  hearsay. 

The  New  Orleans,  106  U.  S.  13,  sub  nom, 
Clark  V.  Weeks,  27  L.  ed.  96,  1  Sup.  Gt.  Rep. 
90;  Winchester  d  P,  Mfg,  Co.  v.  Creary,  116 
U.  S.  161,  29  L.  ed.  591,  6  Sup.  Gt.  Rep.  369: 
Marchand  v.  Griffon,  140  U.  S.  516,  35  L. 
ed.  527,  11  Sup.  Gt  Rep.  834;  W,  B.  Crimes 
Dry  Goods  Co,  v.  Malcolm,  164  U.  S.  483,  41 
L.  ed.  524.  17  Sup.  Gt.  Rep.  158;  Greenl.  Ev. 
15th  ed.  JlH  98-115. 

Mr.  Joseph  R.  Webster  argued  the 
cause,  and,  with  Mr,  J,  Jay  Buck,  filed  a 
brief  ifor  appellees : 

The  limit  of  cross-examination  is  largely, 
if  not  wholly,  in  the  discretion  of  the  trial 
judge. 

Philadelphia  d  T.  R.  Co.  v.  Stimpson,  14 
Pet.  448,  10  L.  ed.  535 ;  Johnston  v.  Jones,  1 
Black,  210,  17  L.  ed.  117;  Hickory  v.  United 
States,  151  U.  S.  303,  38  L.  ed.  170,  14  Sup. 
Ct  Rep.  334;  WilU  v.  Russell,  100  U.  S. 
621,  25  L.  ed.  607. 
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SuPBEMt  Couirr  of  ths  United  States. 


Oar.  Tebm^ 
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Tlie  assertion  of  a  rip^ht  to  subrogflutdon 

S laced  appellants  in  privity  with  Martin- 
ale,  under  whom  they  claimed,  and  ren- 
dered his  admissions  competent  evidence 
ag&in&t  them. 

Bouvier,  Law  Diet.  1.  v.;  1  Greenl.  Ev. 
l^h  cd.  §  189. 

MaHindale  wsus  the  sole  witness  by  whom 
the  facts  could  be  proved.  He  was  there- 
fore a  compulsory  witness,  ajid  subject  to 
impeachment. 

1  Greenl.  Ev.  IQth  ed.  §§  443,  444;  CoiO- 
den  V.  Reynolds,  12  Serg.  &  R.  281;  Stock- 
ton V.  Demuth,  7  Watts,  39,  32  Am.  Dec. 
735;  Brown  v.  Bellows,  4  Pick.  179;  Wi^ 
Hams  V.  Walker,  2  Rich.  Eq.  291,  46  Am. 
Dec.  53;  Whitaker  v.  Salisbury,  16  Pick. 
534 ;  People  v.  Case,  105  Mich.  92,  62  N.  W. 
1017;  Whitman  v.  Morey,  63  N.  H.  448,  2 
AU.  899;  Shorey  v.  Hussey,  32  Me.  579; 
Thornton  v.  Thornton,  39  Vt.  122. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  oourt: 

This  is  a  bill  in  equity  brought  to  require 
the  defendant  Albaugh  to  apply  a  certain 
fund  to  payment  of  debts  due  to  the  Fourth 
National  Bank  of  St.  Louis  from  one  Cross, 
of  whose  estate  the  defendant  Newman  is 
administrator,  and  from  the  defendant  Mar- 
tindale.  By  cross  bill  and  intervening  pe- 
titions the  other  appellants  set  up  cimitar 
claims.  The  fund  is  the  proceeds  of  prop- 
erty of  Cross  sold  by  agreement.  The  ap- 
pellants claim  under  an  alleged  assignment 
of  the  property  by  Cross  to  Martindale  as 
[735]tru8tee,  dated  July  15,  1898,  and  'another 
assignment  to  Martindale  dated  November 
15,  1898.  The  former  instrument  contains 
the  provision  ''the  said  Martindale  .  .  . 
is  to  pay  himself  for  any  paper  upon  which 
he  and  I  are  mutuallv  makers  or  indorsers." 
'  The  debts  due  to  the  appellants  were  on 
paper  of  this  description,  and  they  claim 
the  benefit  of  the  security  on  this  ground. 
The  later  assignment  was  given  to  Martin- 
dale, according  to  his  testimony,  also  as  se- 
.  ourity  for  similar  liabilities.    It  needs  no 

special  mention. 

The  defendant  Albaugh,  as  receiver  of  the 
First  National  Bank  of  Emporia,  claims  the 
fund  under  an  earlier  assignment  to  Martin- 
dale as  trustee,  dated  March  4,  1898.  Cross 
was  president  of  this  bank,  and  had  been 
misusing  its  funds.  Albaugh  contends  that 
this  assignment  was  made  for  the  purpose 
of  securing  the  bank,  and  if  that  fact  is  es- 
tablished there  will  be  nothing  left  for  the 
appellants,  assuming  that  otherwise  they 
make  out  their  case.  Only  Cross  and  Mar- 
tindale were  present  when  the  assignment 
was  delivered,  and  as  Cross  killed  himself 
on  November  16,  1888,  Martindale  alone 
could  testify  as  to  the  delivery  and  purposes 
of  the  instrument.  He  was  put  on  as  a  wit- 
ness for  the  plaintiff,  and  on  cross-examina- 
tion testified  to  the  delivery  of  the  paper 
and  by  implication  to  the  trust  being  in 
favor  of  the  bank,  but  he  limited  it  to  a 
sum  of  $7,500,  which  amount  he  testified 
that  Cross  said  he  wanted  to  use  in  a  par- 
ticular manner.  Exceptions  were  taken  to 
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the  allowing  the  cross-examination  to  be  ex- 
tended to  Siese  facts.  Subsequently  other 
witnesses  were  allowed  to  testify,  subject  to 
exceptions,  that  at  different  times  out  of 
court  Martindale  had  stated  that  the  as- 
signment of  March  4  was  made  to  secure 
the  Emporia  bank  generally  for  Cross's  lia- 
bility to  it.  There  was  a  decree  for  the  de- 
fendant Albaugh  in  the  circuit  court,  which 
was  afiirmed  on  appeal  by  the  circuit  court 
of  appeals.  46  C.  C.  A.  655,  107  Fed.  819. 
An  appeal  then  was  allowed  to  this  court. 

The  only  error  alleged  which  it  is  neces- 
sary to  consider  is  the  admission  of  the 
above    evidence.     Indeed,  that  is '  the    only 

rund  on  which  the  appeal  can  be  based, 
that  evidence  was  competent,  and  Mar- 
tindale's  declarations  were  believed,  the  re- 
ceiver's case  was  proved.  If  it  should  have 
been  excluded,  *the  decree  would  be  hard  to [736] 
support  either  on  the  other  evidence  to  the 
same  point,  or  on  the  suggestion  that  the 
appellants  had  not  proved  what  the  burden 
lay  on  them  to  prove. 

So  far  as  the  cross-examination  of  Mar- 
tindale goes,  we  see  no  occasion  for  revising 
the  discretion  of  the  court.  Wills  v.  Russell, 
100  U.  S.  621,  626,  25  L.  ed.  607,  608.  Nor 
do  we  think  the  suggestion  material  that 
the  defendant  thereby  made  Martindale  his 
own  witness.  The  evidence  of  Martindale's 
declarations  was  put  in,  not  merely  to  con- 
tradict what  he  said  on  the  stand,  but  as 
evidence  largely  relied  on  to  prove  the 
facts  which  he  declared. 

It  is  said  that  as  soon  as  the  appellants^ 
interest  under  the  later  assignment  had 
vested,  Martindale  could  do  nothing  to  de- 
stroy it;  that  he  could  not  release  it,  and 
that  therefore  he  could  not  end  it  obliquely 
by  a  declaration.  The  conclusion  does  not 
follow  from  the  premises,  granting  those 
premises  for  the  purpose  of  argument,  al- 
though they  presuppose  the  rights  of  the 
appellants  under  the  later  instruments  to 
be  established.  To  destroy  by  release  is  one 
thing,  to  destroy  in  the  sense  of  disproving 
or  qualifying  by  proof  is  another.  The  lat- 
ter is  free  to  anyone  who  knows  the  facts. 
There  is  no  doubt,  of  course,  that  Martin- 
dale had  a  right  to  testify  to  what  he  wa» 
shown  to  have  declared,  however  bad  it 
might  be  for  the  appellants.  Therefore  the 
only  question  is  whether  his  declaration  was 
some  evidence  as  against  them  of  facts 
which  certainly  might  have  been  established 
by  his  oath. 

If  ever  a  declaration  not  made  under  oath 
is  to  be  admitted  against  any  other  than  the 
person  making  it,  it  should  be  admitted  in 
this  case.  The  declaration  was  obviously 
against  interest.  It  was  the  only  evidence 
in  the  nature  of  things  that  could  be  had, 
when  Martindale  haltingly  denied  the  fact 
upon  the  stand.  If  we  were  to  take  it  very 
nicely,  it  simply  did  away  with  a  qualifica- 
tion engrafted  by  Martindale  upon  his  tes- 
timony that  the  instrument  was  security  for 
the  bank,  and  made  it  easier  to  accept  the 
principal  fact  without  the  qualification. 
The  appellants  say  that  they  have  a  stand- 
ing  under   the   instrument   independent   of 
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Martindale.  So  no  doubt  they  have  for 
•ome  purposes,  if  we  follow  the  somewhat 
sweeping  and  undiscriminatin^  notion  of 
equity  embodied  in  many  decisions  to  be 
f78T]  found,  f  Nevertheless,  they  claim  in  Martin- 
dale's  right  as  against  the  estate  of  Cross 
or  any  •prior  assignee.  The  fact  that  equity 
gives  them  a  right  to  have  the  security  ap- 
plied  does  not  enlarge  or  change  the  charac- 
ter of  the  security,  and  that  was,  as  we 
have  quoted,  to  enable  Martindale  "to  pay 
himself  for  any  paper"  on  which  he  was  li- 
able with  Cross.  The  appellants  get  their 
rights  from  and  through  Martindale.  Their 
right  is  only  to  have  Martindale's  right  en- 
forced as  it  was  on  July  15  or  Novenmer  .16. 
Cunningham  v.  Macon  d  B.  R.  Oo.  156  U. 
S.  400,  419,  39  L.  ed.  471,  476,  16  Sup.  Ct 
Rep.  3G1.  It  even  was  argued  on  this 
ground  tlmt  it  appeared  from  other  evidence 
that  Martindale  had  no  equity  as  against 
the  Emporia  bank,  and  that  therefore  the 
decree  could  be  upheld.  But,  as  we  have 
eaid,  the  evidence  objected  to  was  too  im- 
portant not  to  have  had  an  influence  on  the 
decision,  and  therefore  we  confine  ourselves 
to  the  consideration  of  that. 

It  may  be  ursed  that,  even  if  the  appel- 
lants get  their  rights  by  subrogation  (and  it 
is  to  &  noticed  that  the  only  claim  made  in 
their  pleadings  is  to  be  subro^ted  to  the 
rights  of  Martindale),  still  their  rights  are 
independent  when  the  subrogation  is  com* 
plete.  In  reply  we  fall  back  upon  the  dis- 
tinction between  admissions  and  an  attempt 
I68U.  ■» 


to  release  the  rights.  The  distinction  was 
recognized  in  England  in  the  case  of  a  suit 
by  a  naked  trust^.  If  he  undertook  fraud- 
ulently to  release  the  cause  of  action  and 
his  release  was  pleaded,  the  plea  would  be. 
ordered  off  the  files.  Innell  v.  Netcman,  4 
Barn.  &  Aid.  419.  See  Payne  v.  Rogers,  1 
Dougl.  407;  Anonymous,  1  Salk.  260;  Tro- 
eder  v.  Hyams,  153  Mass.  636,  538,  27  N. 
E.  775.  But  his  admissions  were  evidence 
for  the  defendant.  Bauerman  v.  Radcnius, 
7  T.  B  &c^,  Crat6  v.  D'Aeih,  7  T.  K.  670 
note  t.  The  an:»logy  by  no  means  is  per- 
fect, but  it  is  suSlcient.  In  these  days, 
when  the  whole  tendency  of  decisions  and 
legislation  is  to  enlarge  the  admissibility  of 
hearsay  where  hearsay  mu9t  be  admitted  or 
a  failure  of  justice  occur,  we  are  not  in- 
clined to  narrow  the  lines.  The  interest  of 
Martindale  continued,  the  appell&nts  claim 
through  it,  and  we  are  of  opinion  tli^t,  un- 
der the  circumstances,  admissions  by  Mar- 
tindale contrary  to  that  interest  properly 
were  let  in.  Cases  of  admissions  by  a  trus- 
tee having  no  interest  in  the  suit  may  stand 
on  different  ground. 

*The  decree  is  objected  to  as  granting  af-]738) 
firmative  relief  to  Albaugh  against  his  de- 
fendant  Newman.     As    the   appellants    are 
dismissed  out  of  court,  the  error,  if  it  was 
one,  does  not  concern  them. 

Decree  affirmed, 

Mr.    Justice    Brewer    and   Mr.    Justice 
Peokham  dissented. 
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[730]* John    S.  Swanit    et    al.,  Trustees,  etc, 

Plaintiffs  f»  Error,  v.   State  of  Wist 

ViBOINIA.      [No.  68.] 

In  Error  to  the  Supreme  Court  of  Appeals 
of  the  State  of  West  Virginia. 

Messrs.  George  E.  Price  and  8,  8.  0re9n 
for  plaintiffs  in  error. 

Messrs,  W.  Mollohan,  George  W.  McClin- 
<to,  AleoKinder  Dulin,  and  Murray  Briggs, 
for  defendant  in  error. 

January  20,  1003.  Decree  affirmed  with 
costs,  on  the  authority  of  King  v.  Mullins^ 
171  U.  S.  404,  43  L.  ed.  214,  18  Sup.  Ct. 
Rep.  925. 

Theodobs  Read,  Plaintiff  in  Error,  v.  Mis- 
sissippi Couinr.     [No.  163.] 
In  Error  to   the  Supreme   Court  of   the 

State  of  Arkansas. 
Mr,  Wm.  H.  Carroll  for  plaintiflf  in  error. 
No  counsel  for  defendant  in  error. 
February  2,  1903.  Judgment  affirmed  with 

costs,  on  the  authority  of  Motley  ▼.  Lake 

8hore  d  M.s8.  R.  Co.  146  U.  S.  162,  86  L. 

ed.  925,  13  Sup.  Ct  Rep.  54. 

William  K.  Hale,  Receiver,  etc.,  PetiOonw, 
'  V.  Jakes  A.  Hn.LiKKB.     [No.  433.] 
%  Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Api^cals  for 
the  Second  Circuit. 

Messrs.  M.  H.  Boutelle,  W.  E.  Hale,  and 
A.  L.  Pinooffs  for  petitioner. 

Messrs.  Charles  E.  Patterson  and  Alpheus 
Bulkeley  for  respondent. 

January  19,  1903.    Denied. 

RionABD  A.  BuBOET,  Petitioner,  v.  Horace 

R.  KOBIITSON.     [No.  443.] 
(740]     Petition  for  a  Writ  of  Certiorari  ^to  the 
United  States  Circuit  Court  of  Appeals  for 
the  First  Circuic. 

Messrs.  Jno'.  W.  Corcoran  and  P.  A.  CoV- 
lins  for  petitioner. 

Messrs.  8tiUs  W.  Burr  and  John  W.  Bawe 
for  respondent. 

January  19, 1903.    Denied. 

Standabd  Sewino  Machine  CoiiPAirr,  Pe- 
titioner, V.  Abthub  M.  Leslie.  [No.  546.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Seventh  Circuit. 

Messrs.  Charles  8.  Holt  and  John  Dane, 

Jr.,  for  petitioner. 

Messrs.  Charles  K.  Offield  and  Charles  C. 

hinthicum  for  respondent. 
January  10,  1003.    Denied. 
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Horace  M.  Dupee,  Petitum^r,  9.   Chicago 
HoBSE  Shoe  Coicpant.    [Na  548.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  lor 

the  Seventh  Circuit. 

Messrs.  Wm.  M.  Jones  and  Jas.  E.  Mus^ 

roe  for  petitioner. 
Mr,  LeRoy  D.  Thomas  for  respondaitk 
January  19,  1903.    Denied. 


Washiroton  National  BuiLoiifo  ft  Loav 
Association,   Petitioner,   v.   Bextba   L. 
FisKE  AND  Husband.     [Na  549.] 
Petition  for  a  Writ  of  Certiorari  to  tbm 
Court  of  Appeals  of  the  District  of  Colum- 
bia. 

Messrs.  George  E.  Hamilton,  M.  J.  Colbert, 
J.  H.  Ralston  and  F.  L,  Siddons  for  petition- 
er. 

Messrs.  D.  W.  Baker,  M.  D.  Rosenberg  and 
Alewander  Wolf  for  respondents. 
January  26,  1903.    Denied. 


Simon  Rothschild,  Petitioner,  v.  Memphis 

&  Chableston  Railboad  Company  et  dL 

[No.  653.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit. 

Mr.  Heher  J.  May  for  petitioner. 

Messrs.  Francis  Lynde  Stetson,  Fatrfam 
Harrison,  and  F,  P.  Poston  for  respondents. 

January  26,  1903.    Denied. 


*  James    Galvin,   Petitioner    v.    Crrr    of[741] 

Grand  Rapids.     [No.  571.] 

Petition  for  a  Writ  of  Certiorari  to  the 
.United  States  Circuit  Court  of  Appeals  for 
*tiie  Sixth  Circuit. 

Mr.  Timothy  E.  Tarsney  for  petitioner. 

No  counsel  for  respondent. 

February  2,  1903.    Denied. 


C.  M.  Patiebson,  Petitioner,  v.  R.  M.  Wade. 

[No.  551.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

Mr.  John  H.  Mitchell  for  petitione;. 

Mr.  Joseph  8imon  for  respondent. 

Fcbniaiy  23,  1003.    Denied. 
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Atlaktio  Tbust  Coupant,   Petitioner,  v. 

Kdgab  C.  Chapman,  Receiver,  etc.     [No. 

667.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

MeuTB.  Stanley  W.  Dewter,  B,  B,  Whitney 
and  Jf  J.  Sorivner  for  petitioner. 

Mr,  Charles  N.  Foo  for  respondent. 

Fcbriaiy  23,  1903.    Denied, 


I 


BoBEBT  B.  Whaixet,  Master,  etc..  Petition- 
er, V.  Thomas  Tbavebs  et  al.  [No.  668.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 

Mr,  J,  Parker  Kirlin  for  petitioner. 
Mr,  W,  C,  Beeoher  for  respondents. 
February  23,  1903.    Denied, 


Buffalo  Elbotbio  Cabbiaoe  Compant,  Pe- 
titioner. V,  Elbotbio    Stobagb    Battebt 
CoMPAirr.     [No.  676.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 
£749]   Meaers.  Thomas  *A,  Banning  and  Bphraim 

Banning  for  petitioner. 

Mr,  John  k,  Bennett  for  respondent. 
February  23,  1903.    Denied, 


Tvjlvk  J,  Hbabne,   Petitioner,  v,  Qebmah 
Iksubanoe  Company  et  al,    [No.  693.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circtiit  Court  of  Appeals  for 

the  Third  Circuit. 
Messrs,  Joseph  K,  MoOammon  and  James 

E,  Hayden  for  petitioner. 
Messrs,  Wm,  8,  Daleell,  Ernest  L.  Tustin, 

and  J,  H,  Harrison  for  respondents. 
February  23,  1903.    Denied. 

HtrruAL  LiFB  Insubaitob  Compant  of  New 
YoBK,  Petitioner  v.  Eliza  Maud  Hill  et 
<U,     [No.  618.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Ninth  Circuit 


Messrs,  John  B.  Allen,  Julien  T.  D€kvieSp 
Edtcard  Lyman  Short,  and  Frederie  D.  MO' 
Kenney  for  petitioner. 

Mr,  S,  Warhurton  for  respondents. 

February  23,  1903.     Oranted. 

A.  Chesebrouoh  et  al.,  Owners,  etc.,  Pefi> 
tioners,  v.  Matthew  Bbioges.  [No.  667.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Ninth  Circuit. 

Mr.  Milton  Andros  for  petitioners. 
Mr,  A.  H.  Ricketts  for  respondent. 
February  23,  1903.     Oranted. 

United  States,  Plaintiff  in  Error,  v.  8.  P. 

Shotteb  Company.    [No.  146.] 

In  Error  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
Alabama. 

Messrs.  Attorney  General,  Solicitor  Gen- 
eral Richards,  ana  M.  O.  Bureh  for  *plain-[743> 
tiff  in  error. 

Mr.  John  Ridout  for  defendant  in  error. 

January  19,  1903.  Dismissed  oo  motion 
of  Mr.  Solicitor  General  Richards  for  the 
plaintiff  in  error. 

W.  F.  Wthan,  Appellant,  v.  Vibgilb  Heb- 

ABD     [No.  164.] 

Appeal  from  the  Supreme  Court  of  the 
Territory  of  Oklahoma. 

Mr.  George  Chandler  for  appellant. 

Mr.  John  W.  Shartel  for  appellee. 

January  22,  1903.  Dismissed  with  costs, 
pursuant  to  the  10th  rule. 

OxjVBB  AlfES  et  al..  Trustees,  et  aL,  PMn^ 
tiffs  in  Error,  v.  Boabd  of  Stbebt  Coic- 

HISSIONEBS     OF     THE     CiTT     OF     BOSTON. 

[No.  248.] 

In  Error  to  the  Supreme  Judicial  Court 
of  the  State  of  Massachusetts. 

Mr.  J.  B.  Benton,  Jr.  for  plaintiffs  in  error. 

Mr.  Thos.  M.  Babson  for  defendant  in  er- 
ror. 

February  24,  1903.  Diew^issedt  per  stipiK 
lation. 
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prieton  upon  the  same  vein  or  lode,  the  top 
or  apex  of  which  passes  through  the  Pio- 
neer location,  belonging  to  the  Argonaut 
•company,  into  the  Kennedy  location,  belong- 
ing to  the  Kennedy  Mining  &  Milling  Ck>m- 
|Muiy. 

A  certain  map  of  the  Pioneer  and  Ken- 
nedy mining  claims  was  made  part  of  the 
"findings  of  fact,  but  the  supreme  court  of 
"California  made  use  of  a  diagram  simplified 
tfrom  that  eochibit*  which  is  as  follows: 


and  patented  on  another  vein,  idiich  had 
its  apex  within  the  Silva  ground.  This 
Silva  ground  was  patented  to  the  Kennedy 
Mining  &  Milling  Ck>mpany,  February  6, 
1893,  and  the  patent  recited  an  entry  made 
in  October,  1892. 

The  patent  contained  this  reservation: 
'That  the  premises  her^y  granted,  with 
the  exception  of  the  surface,  may  be  exh 
tered  by  the  proprietor  of  any  other  veii^ 


Hie  common  boundary  is  the  line  A-6, 

crossing  the  lode  at  the  point  marked  1  on 

I8]this  diagram.  The  line  A-B-B'  is  'this  end 

line  produced  indefinitely  in  the  direction 

of  the  dip  or  downward  course  of  the  vein. 

The  Kennedy  mine  was  entered,  and  pay- 
ment made  in  November,  1871,  and  the  pat- 
ent was  issued  July  29,  1872. 

The  Pioneer  was  located  under  the  law  of 
1866;  on  February  23,  1872,  it  was  entered 
«nd  paid  for;  and  the  patent  was  dated  Au- 
gust 12,  1872. 

During  the  pendency  of  the  patent  pro- 
ceedings a  conflict  arose  as  to  a  s^;ment  of 
ground  lying  at  the  north  end  of  the  Pio- 
neer, and  at  the  south  end  of  the  Kennedy. 
This  controversy  was  subsequently  adjusted 
by  an  agreement  between  the  then  owners 
of  the  two  properties.  Both  parties  had 
sunk  working  shafts,  the  openings  of  which 
did  not  start  at  the  apex,  but  each  inter- 
sected the  vein,  and  all  the  workings  of 
t>oth  were  on  this  vein.  The  vein  on  its 
downward  course  passed  underneath  the 
8ilva  mining  claim  belon^g  to  the  Ken- 
nedy Mining  k  Milling  Cmnpany,  located 
^86 


lode,  or  ledge,  the  top  or  apex  of  which  lies 
outside  of  the  boundary  of  said  granted 
premises,  should  the  same  in  its  dip  be 
found  to  penetrate,  intersect,  or  extend  into 
said  premises,  for  the  purpose  of  extracting 
and  removing  the  ore  from  such  other  vein, 
lode,  or  ledge." 

The  ore  in  dispute,  although  taken  from 
the  Pioneer-Kennedy  vein,  was  south  of  the 
Kennedy  south  end  boundary,  as  shown  by 
its  patent,  and  the  Kennedy  Mining  &  Mill- 
ing Companv  did  not  assert  any  ri^t  to  it 
by  virtue  of  its  ownership  of  the  Kenne^ 
mine.  The  ore,  though  taken  from  beneath 
the  surface  of  the  Silva  location,  was  taken 
from  the  discovery  lode  of  the  Pioneer  lo- 
cation, which  was  the  only  lode  that  had  its 
apex  within  that  location.  It  entered  the 
location  near  the  middle  point  of  the  south- 
em  end  line,  and  ran  northerly  through  the 
'location  in  a  direction  practically  parallel [4] 
to  the  side  lines,  through  the  center  of  the 
northern  end  line. 

Plaintiff  in  error  admitted  the  ownership 
by  the  Argonaut  Mining '  Company  of  tM 
Pioneer  mine,  and  that    the    lode    had  its 
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4pex  within  its  surface  location,  but  denied 
thit  the  quartz  taken  by  it  from  that  lode 
was  withm  that  location,  on  the  ground 
that  because  of  non-parallelism  of  the  end 
lines  of  the  Pioneer,  it  carried  no  extralat- 
€nl  rights;  and  that  if  the  court  could,  as 
matter  of  law,  construct  for  it  parallel  end 
lines,  the  souUierly  end  line  being  the  base 
line  frcmi  which  the  location  was  projected, 
the  parallel  would  be  made  by  extending  the 
sorthem  end  line  in  a  direction  parallel  to 
the  direction  of  the  southerly  end  line. 

The  supreme  court  of  California  held  that 
the  Arconaut  company  was  entitled  to  all 
the  ri^ts  which  would  attach  under  the 
act  of  1866,  and  to  any  additional  rights 
which  inured  under  the  act  of  1872;  that 
the  act  of  1866  did  not  require  parallel  end 
lines,  and  the  failure  to  so  parallel  them  in 
the  Pioneisr  location  did  not  deprive  that 
claim  of  extralateral  rights;  that  the  ex- 
tnlateral  rights  on  lodes  located  under  the 
act  of  1866,  where  end  lines  were  not  paral- 
lel, were  to  be  defined  by  drawing  lines  at 
right  angles  to  the  general  course  of  the 
lode,  at  the  extreme  points  of  the  lode  with- 
in the  location;  that  the  contention  of 
plaintiff  in  error,  that  because  the  descrip- 
ti<m  in  the  Pioneer  patent  commenced  at 
the  south  end  of  the  claim,  and  the  south 
end  line  was  first  run,  the  inequalities  aris- 
ing through  diverging  end  lines  should  be 
adjusted  by  drawing  a  produced  line  from 
1  to  6  in  the  diagram,  parallel  to  the  pro- 
duced south  end  line  from  3  to  6  in  the  dia- 
gram, could  not  be  sustained. 

The  ore  bodies  in  controversy  were  south 
of  the  northern  end  line  plane  of  the  Pio- 
neer as  made  by  agreement  the  boundary 
line  between  it  and  the  Kennedy  mining 
claim,  and  also  within  the  extralateral  right 
phuies  constructed  at  right  angles  to  the 
general  course  of  the  lode  through  the  ex- 
treme points  of  the  lode  within  the  loca- 
tion. 

The  act  of  July  26,  1866  (14  Stat,  at  L. 
251,  chap.  262),  provided  that  patentees 
thereunder  should  have  "the  right  to  follow 
(5]such  vein  *or  lode  with  its  dips,  angles,  and 
variations  to  any  depth,  although  it  may 
alter  the  land  adjoining,  which  land  adjoin- 
ing shall  be  sold  subject  to  this  condition." 
If  2.] 

The  act  of  May  10,  1872  (17  SUt.  at  L. 
91,  chap.  152,  §§  2,  3),  provided  that  the 
end  lines  of  each  claim  should  be  parallel 
to  each  other,  and  that  locators  should  have 
'^e  exclusive  right  of  possession  and  en- 
joyment of  all  the  surface  included  within 
the  lines  of  their  locations,  and  of  all  veins, 
lodes,  and  ledges  throughout  their  entire 
depth,  the  top  or  apex  of  which  lies  inside 
of  such  surface  lines  extended  downward 
▼ertically,  although  such  veins,  lodes,  or 
ledges  may  so  far  depart  from  a  perpen- 
dicolar  in  their  course  downward  as  to  ex- 
tend outside  the  vertical  side  lines  of  said 
surface  locations:  Provided,  That  their 
right  of  possession  to  such  outside  parts  oi 
«iid  veins  or  ledges  shall  be  confined  to 
such  portions  thereof  as  lie  between  verti- 
cal planes  drawn  downward  as  aforesaid, 
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through  the  end  lines  of  their  locations,  so 
continued  in  their  own  direction  thai  such 
planes  will  intersect  such  exterior  parts  of 
said  veins  or  ledges." 

Mr.  John  Garber  argued  the  cause,  and, 
with  Messrs,  Joh^  M,  Wright  and  Byron 
Waters,  filed  a  brief  for  pla^tiff  in  error: 

The  abandonment  of  a  claim  of  title  by 
one  party  does  not  confer  title  upon  the 
other.  • 

Walrath  v.  Champion  Min.  Co.  63  Fed. 
552,  558;  Walrath  v.  Champion  Min,  Co. 
171  U.  S.  293,  43  L.  ed.  170,  18  Sup.  Ct 
Rep.  909. 

The  controversy  prior  to  patent  is  of  no 
weight  whatever,  as  to  any  right  arising 
under  the  patent,  for  one  claim  or  the  other. 

Del  Monte  Min,  d  Mill.  Co,  v.  New  York  d 
L,  C,  Min.  Co.  66  Fed.  213;  Doe  v.  Waterloo 
Min,  Co.  54  Fed.  935. 

The  defendant  was  a  €ftranger  t»  the  com- 
promise. 

Messrs,  John  M.  Wright  and  Byron  Wa- 
ters  also  filed  a  brief  in  opposition  to  the 
motion  to  dismiss  or  affirm : 

A  case  is  presented,  plainly  within  the 
jurisdiction  of  this  court  by  writ  of  error  to 
the  supreme  court  of  the  steite  of  California, 
when  measured  by  every  test  that  has  been 
prescribed  by  the  Constitution,  by  Congress, 
and  by  this  court. 

Matthews  v.  Zane,  4  Cranch.  382,  2  J^  ed. 
654;  Cohen  v.  Virginia,  6  Wheat.  379,  5  L. 
ed.  285;  Osbom  v.  Bank  of  United  States,  9 
Wheat.  821,  6  L.  ed.  224;  Ross  v.  Doe  e» 
dem.  Borland,  1  Pet.  662,  7  L.  ed.  305;  Kis- 
sell  V,  8t,  Louis  Public  Schools,  18  How.  19- 
28,  15  L.  ed.  324-328;  Starin  v.  New  York, 
115  U.  8.  248,  29  L.  ed.  388,  6  Sup.  Ct.  R^ 
28;  De  Lamar's  Nevada  Cold  Min,  Co,  ▼. 
Nesbitt,  177  U.  S.  528,  44  L.  ed.  874,  20  Sup. 
Ct.  Rep.  715, 

Where,  as  in  this  case,  the  question  neoes* 
sarily  involved  is  one  of  the  oonstruction  to 
be  placed  upon  a  statute  of  the  United 
States,  no  necessity  exists  that  such  Federal 
question  should  be  afiirmatively  set  out  as 
such  upon  the  record. 

Kaukauna  Water  Power  Co.  v.  Oreen  Bay 
d  M,  Canal  Co,  142  U.  S.  254,  35  L.  ed.  1004, 
12  Sup.  Ct.  Rep.  173 ;  Columbia  Water  Pouh 
er  Co,  V.  Columbia  Electric  Street  R,  Light 
d  P.  Co,  172  U.  S.  488,  43  L.  ed.  525,  19 
Sup.  Ct.  Rep.  247. 

Under  the  estahlished  practice  of  this 
court)  there  is  ample  "color"  in  support  of 
our  claim  of  the  existence  of  a  Federal  ques- 
tion, which  warrants  consideration  upon  the 
merits  after  a  hearing  in  regular  order. 

Millingar  v.  Hartupee,  6  Wall.  258,  18  L. 
ed.  829 ;  New  Orleans  v.  New  Orleans  Water* 
works  Co.  142  U.  S.  7^93,  35  L.  ed.  943-948, 
12  Sup.  Ct  Rep.  142;  Uamblin  v.  Western 
Land  Co,  147  U.  S.  532,  37  L.  ed.  268,  13 
Sup.  Ct  Rep.  353;  Douglas  v.  Wallace,  161 
U.  S.  348,  40  L.  ed.  728,  16  Sup.  Ct  Rep. 
485. 

Messrs,  John  BI.  Wright  and  Joha 
Garber  argued  the  cause  for  plaintifiT  in  er> 
ror  on  reargument. 

Mr.  Cnrtla  H.  Idndley  argued  the  oaus«, 
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and,  with  Mesan.  Henry  Eickhoff  and  W.  J, 
MoOee,  filed  a  brief  for  defendant  in  error: 

Wh^i  two  several  mining  companies  agree 
upon  a  boundary  line  between  tbe  two  com- 
panies, and  feubsequently  other  parties  pur- 
chase the  several  interests  of  the  two  com- 
panies, with  a  knowledge  of  the  boundary 
line  so  fixed,  both  parties  are  concluded  by 
it,  and  are  e»toppea  from  denying  the  line. 

McOee  v.  BUme,  0  Cal.  600. 

Meura,  Ourtia  H.  lAndley  and  Henry 
Eickhoff  also  filed  a  brief  in  support  of  the 
motion  to  dismiss  or  afiirm: 

The  mere  allegation  of  ownership  of  the 
mine  and  vein,  and  the  trespass  thereon,  al- 
though the  Decessary  inference  is  that  title 
was  derived  through  some  act  of  Congress, 
does  not  suggest  a  Federal  question. 

Shoshone  Min.  Co.  v.  Ruiier,  177  U.  S.  505, 
607,  44  L.  ed.  865,  20  Sup.  Ct.  Rep.  726. 

The  reception  by  the  trial  court  of  imma- 
terial aad  incompetent  evidence  in  no  sense 
involves  a  Federal  question  of  which  this 
court  will  take  cognizance.  . 

Dower  v.  Rioharda,  151  U.  S.  658,  667,  38 
L.  ed.  305,  308,  14  Sup.  Ct.  Rep.  452.  Quot- 
ing from  iiaokay  v.  Dxllon,  4  How.  421,  447, 
11  L.  ed.  1038,  1050. 

Section  709  of  the  Revised  Statutes  points 
out  the  cases  in  which  the  judgment  or  de- 
cree of  the  hig^ieBt  court  of  a  s&te  in  which 
a  decision  comd  be  had  may  be  reviewed  by 
the  Supreme  Court  of  the  United  States. 

JfoAenna  v.  Btrnpeon^  129  U.  S.  506,  510, 
86  L.  ed.  772,  773,  9  Sup.  Ct  Rep.  365. 

Mr.  Chi^  Justice  Fuller  delivered  the 
opinion  of  the  court: 

Plaintiff  in  error  contended  in  the  courts 
below  that,  by  force  of  §§  2  and  3  of  the  act 
of  Congress  of  May  10,  1872,  title  to  the 
ore  in  question  passed  to  it  through  its 
patent  to  the  Silva  mine,  and  did  not  pass 
to  the  Pioneer  through  its  patent,  because 
the  end  lines  of  the  latter  were  not  parallel 
to  each  other. 

The  defendant  in  error  contended  that  its 
title  was  not  accuired.  under  the  act  of 
1872,  but  under  the  act  of  Julv  26,  1866, 
which  did  not  require  parallelism  of  end 
lines. 

In  these  circumstances  it  is  held  by  a  ma- 
jority of  the  court  that  a  Federal  question 
was  so  presented  that  we  have  jurisdiction. 
{6]  *  It  was  stated  in  the  agreed  statement  of 
facts  that  the  Kennedy  Minine  Company 
on  October  13,  1870,  filed  its  application  for 
patent  in  the  United  States  land  office  at 
Sacramento,  California,  and  that  a  diagram 
of  the  premises  for  which  patent  was  ap- 
plied for  was  posted  in  that  land  office  Oc- 
tober 15,  1870;  that  on  January  13,  1871, 
the  Pioneer  Gold  k  Silver  Mming  Com- 
pany, the  immediate  predecessor  in  title  of 
the  Argonaut  company,  filed  its  application 
for  patent  in  the  same  land  office,  and  a 
diagram  of  the  ground  it  claimed,  and  for 
which  patent  was  sought,  was  posted  in  the 
cffice  of  the  register  of  the  land  office,  and 
upon  the  claim;  that  there  was  a  surface 
conflict  as  to  area  claimed  by  the  respective 
applicants  for  patent,  as  sho^Tn  by  the  pro- 
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ceedings  in  the  land  office,  the  conflict  oc- 
curring on  the  northern  end  of  the  Pioneer 
mine  as  applied  for,  and  the  southern  end 
of  the  Kennedy  mine  as  applied  for;  that 
on  said  January  13,  the  register  and  receiv- 
er of  the  land  office  made  and  entered  an 
order  in  respect  of  the  adverse  claim  of  the 
Pioneer,  directing  proceedings  in  the  casa 
of  the  Kennedy  mining  company  to  be  sus- 
pended so  far  as  affecting  the  piece  or  par^ 
eel  of  land  described  in  the  order;  that  on 
February  20,  1871,  the  Pioneer  Gold  &  Sil- 
ver Mining  Company  and  the  Kennedy  Min- 
ing Company  entered  into  a  compromise 
agreement,  in  which  each  of  the  parties 
withdrew  from  their  applications  their 
claim  to  a  certain  portion  of  the  surface 
ground  in  dispute;  and  which  provided  that 
"the  dividing  line  between  the  claims  of  the 
respective  companies  shall  be  one  drawn  at 
riffht  angles  with  the  general  course  of  the 
lode  or  lead,  and  surface  ground  thereto  ap- 

Surtenant,  and  at  the  point  hereinbefore 
esignated."  The  line  thus  agreed  upon 
was  the  line  from  A  to  B  in  the  foregoing 
diagram.  Thereafter  surveys  for  the  pat- 
ent for  the  Kennedy  mine  and  for  the  Pio- 
neer mine  were  duly  made,  and  patent  was 
issued  to  the  Kennedy  Mining  Company^ 
July  29,  1872,  and  to  the  Pioneer  Gold  9l 
Silver  Mining  Company,  August  12,  1872. 
The  Argonaut  company  became  the  owner 
of  the  Pioneer  mine,  July  3,  1893,  by  a 
deed  from  the  Pioneer  Gold  ft  Silver  Min- 
ing Company,  and  the  Kennedy  Mining  k 
Milling  Company  became  the  owner  of  the 
Kennedy  mine  by  conveyance  from  the 
Kennedy  Mining  Company,  *dated  December [TJ 
25,  1886;  and  the  Kennedy  Mining  k  Mill- 
ing Company  became  the  owner  of  the  Silva 
quartz  mine,  February  6,  1893,  by  a  patent 
issued  to  it  on  that  day,  which  recited  that 
that  company  on  February  13,  1892.  duly 
entered  and  paid  for  the  mining  claim  or 
premises  known .  as  the  Silva  quartz  lode 
mining  claim. 

It  Uius  appears  that  a  common  end  line 
was  established  by  the  patent  surveys, 
which  described  this  line  as  crossing  the 
lode,  and  that  the  Kennedy  Mining  k  Mill- 
ing Company  purchased  with  the  knowledge 
that  this  was  a  common  boundary  estab- 
lished as  such  by  the  P&tents  many  years 
prior  to  its  purchase.  The  common  bound- 
ary A  B,  crossing  the  lode,  was  fixed  as  the 
result  of  an  adverse  proceeding  in  the  land 
office,  and  the  agreement  entered  into  with 
respect  thereof  was  as  set  forth  in  the 
agreed  statement  of  facts. 

We  think,  then,  that  the  Kennedy  Min- 
ing k  Milling  Company  is  estopped  from  as- 
serting any  right  to  the  ore  body  in  dispute^ 
which  it  was  also  agreed  was  extract^  by 
the  Kennedy  Mining  k  Milling  Company 
from  the  vein  south  of  the  vertical  plane 
drawn  through  the  line  A  B  produced  in  the 
direction  B',  and  which  was  the  same  vein 
which  had  its  top  or  apex  in  the  Kennedy 
quartz  mine,  and  in  the  Pioneer  quartz 
mine,  and  was  continuous  from  the  apex  of 
both  properties  downward  to  the  lowest 
depths.    The  boundary  line  agreed  on  fixed 
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the  rights  of  the  parties  in  length  on  the 
Jode,  and  so  involved  the  extralateral  right 
as  between  them. 

The  Argonaut  Mining  Company  and  the 
Kennedy  Mining  &  Milling  Company  suc- 
ceeded to  the  interests  of  tne  Pioneer  com- 
pany and  the  original  Kennedy  company, 
with  a  knowledge  of  the  boundary  line  so 
determined,  and  both  parties  were  conclud- 
ed by  it  and  the  results  following  there- 
from. Richmond  Min.  Co,  v.  Eureka  J/tn. 
Co,  103  U.  S.  839,  846,  26  L.  ed.  657,  660. 

Apart  from  the  questions  discussed  by 
the  supreme  court  of  California,  we  are  of 
opinion  that  the  judgment  must  be  affirmed 
on  the  foregoing  ground. 

Judgment  affirmed* 

Mr.  Justice  Wliite  and  Mr.  Justice  Me- 
dissented. 


[8]  •KOKOMO  FENCE  MACHINE  COMPANY 

V, 

ALVA  L.  KITSELMAN  and  Davis  M.  Kit- 

selman. 

(See  8.  C.  Reporter's  ed.  8-25.) 

Patents — wire-fabric  machines — pioneer  tn- 
venticn — infringement  —  presumption  of 
difference  from  grant  of  patent, 

1.  The  Kltselman  patent  No.  856,322.  for  an 
Improvement  in  wire-fabric  machines  cannot 
be  regarded  as  embodying  a  pioneer  Invention 
of  a  field  machine  for  weaving  wire-fencing 
fabric,  in  view  of  prior  patents  for  station- 
ary machines  for  weaving  such  fabric  and 
for  fleld  machines  for  making  wlre-and-plcket 
fence,  and  of  the  rejection  of  the  claim  for  a 
pioneer  fleld  machine  by  the  Patent  Office, 
with  the  acquiescence  of  the  patentee,  who 
thereupon  withdrew  such  claim ;  and  the 
claims  of  such  patent  must  therefore  be  lim- 
ited In  their  scope  to  the  actual  combination 
of  essential  parts  as  shown,  and  cannot  be 
construed  to  cover  other  combinations  of  ele- 
ments of  different  construction  and  arrange- 
ment. 

S.  There  Is  a  presumption,  from  the  grant  of 
separate  letters  patent  for  two  Improvements 
on  a  prior  art,  that  there  Is  a  substantial  dif- 
ference between  the  Inventions. 

8.  No  Infringement  of  either  the  Kltselman  pat- 
ent. No.  856,822.  the  Davlsson  patent.  No. 
289,507,  or  the  Connor  patent.  No.  857,067, 
for  Improvements  In  wire-fabric  machines,  or 
of  the  Pope  patent.  No.  505,607,  for  wire- 
fabric  machines,  results  from  the  manufact- 
ure, under  the  Whitney  patent,  No.  502.025, 
of  wire-fence  machines  which  are  substantial- 
ly dlflTerentlated  from  those  manufactured 
under  the  earlier  patents,  none  of  which  em- 
body pioneer  Invention. 

[No.  148.] 

NOTB.— -On  the  construction  of  patents — see 
Botes  to  Royer  v.  Coope,  36  L.  ed.  U.  8.  1073 ; 
and  Dasblell  v.  Orosvenor,  40  L.  ed.  U.  8.  1025. 

On  what  constitutes  infringement  of  patent 
•    sec  notes  to  Royer  v.  Coupe,  80  L.  ed.  U.  8. 
1073 :  and  J)ashlell  v.  Orosvenor,  40  L.  ed.  U. 
S.  1026. 
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ON  WRIT  and  Cross  Writ  of  Certiorari 
to  the  United  States  Circuit  Court  of 
Appeals  for  the  Seventh  Circuit  to  review  a 
decree  which  reversed  a  decree  of  the  Cir- 
cuit Court  for  the  District  of  Indiana  dis- 
missing a  bill  to  restrain  the  infringement 
of  certain  patents.  Reversed;  decree  of 
Circuit  Court  Affirmed. 

See  same  case  below,  47  0.  C.  A.  638,  108 
Fed.  632. 

Statement  by  Mr.  Chief  Justice  Fuller  t 

This  was  a  suit  in  the  circuit  court  of  tho 
United  States  for  the  district  of  Indiana 
for  infringement  of  claims  1,  2,  3,  0,  10,  lU 
16,  and  20  of  letters  patent  No.  350,322,  is- 
eued  January  18,  1887,  to  Alva  L.  Kitsiel- 
man  and  Davis  M.  Kitselman  for  an  im- 
provement in  wire- fabric  machines;  of 
claims  1  and  2  of  letters  patent  No.  289,- 
607,  issued  December  4,  1883,  to  W.  J.  Da- 
visson  for  an  improved  machine  for  mak- 
ing wire  fabrics;  of  claims  2,  3,  and  4  of 
letters  patent  No.  357,067,  issued  February 
1,  1887,  to  Theodore  M.  Connor  for  improve- 
ment in  machines  for  forming  netted  wire 
fabrics;  and  of  claims  1  and  10  of  letters 
patent  No.  506,607,  issued  September  26,. 
1893,  to  John  C.  Pope,  for  wire-fabric  ma^ 
chines. 

Defendants  denied  patentable  novelty  of 
each  of  the  patents,  and  also  denied  in- 
frinpfement,  and  alleged  that  they  construct- 
ed their  wire  fabrics  as  licensees  under  and 
pursuant  to  letters  patent  No.  602,026,  is- 
sued to  W.  D.  Whitney  December  24,  1896, 
for  improvements  in  wire-fabric  machines. 

The  cause  was  heard  by  District  Judge 
Baker,  who  held  *that  the  claims  of  the  four[0] 
patents  sued  on  were  for  specific  construc- 
tions which  defendants  dia  not  use,  and 
that  there  was  no  infringement  of  either  of 
the  letters  patent,  and'  dismissed  the  bill. 
The  case  was  carried  to  the  United  States 
circuit  court  of  appeals  for  the  seventh  cir- 
cuit, and  that  court,  one  of  its  members  dis- 
senting, reversed  the  decree,  and  held  that 
the  defendants  had  infringed  the  first,  sec- 
ond, eleventh,  and  fifteenth  claims  of  the 
patent  issued  to  the  Kitselmans.  47  C.  C 
A.  638,  108  Fed.  632. 

The  writ  of  certiorari  was  granted  on  the 
petition  of  the  Kokomo  fence  company,  and 
afterwards  the  cross  writ  on  the  petition  of 
the  Kitselmans.  The  machine  company 
alleged  error  in  the  judgment  of  the  court 
of  appeals  sustaining  and  finding  infringe- 
ment of  the  Kitselman  patent,  and  the  Kit- 
selmans alleged  error  in  that  court  in  not 
sustaining  and  finding  infringement  of  the 
Davisson,  Connor,  and  Pope  patents. 

Mr,  Tltomas  A.  Banning  argued  the 
cause,  and,  with  Messrs.  Ephraim  Banning- 
and  C,  C,  Shirley,  filed  a  brief  for  the  Ko- 
komo Fence  Machine  Company: 

Even  if  the  Kitselnmn  patent  be  a  pioneer 
patent,  it  cannot  cover  every  combination  of* 
devices  for  producing  the  same  thing. 

Westinghouse  v.  Boyden  Pou:er  Brake  Co^ 
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where  a  party  makes  a  claim  for  a  mech- 
jtnifim  broadly,  and  such  claim  is  rejected 
upon  references,  and  he  acquiesces  in  the  re- 
jection ai>d  withdraws  his  claim  in  order  to 
get  his  patent,  he  is  thereafter  forever  pre- 
cluded from  putting  a  construction  upon  the 
xslaims  allowed  him  which  would  make  them 
mean  the  same  thing,  or  substantially  the 
same  tiling,  as  the  claim  which  he  has  once 
presented  and  afterwards  withdrawn. 

Morgan  Envelope  Co,  v.  Albany  Perforated 
Wrapping  Paper  Co,  152  U.  S.  429,  38  L.  ed. 
502,  14  Sup.  Ot.  Rep.  627. 

Where  the  defendants  justify  imder  a  pat- 
•ent,  the  issuance  of  such  patent  to  them 
naises  a  presumption  in  their  favor. 

Coming  v.  Burden,  16  How.  271,  14  L.  ed. 
-691;  Miller  v.  Eagle  Mfg,  Co.  151  U.  S.  208, 
38  L.  ed.  131,  14  Sup.  Ct  Rep.  310;  Boyd  v. 
Janesvillc  Hay  Tool  Co.  158  U.  S.  261,  39 
L.  ed.  973,  15  Sup.  Ot.  Rep.  837. 

Mr,  Robert  H.  Parkinson  argued  the 
^^luse  and  filed  a  brief  for  the  Kitselmans : 

The  claims  of  the  patent  are,  if  consist- 
•€nt  with  their  terms,  to  be  construed  so  as 
to  protect  the  patentee  in  thesubstanceof  his 
invention,  and  a  defeoidant  who  has  appro- 
priated the  invention  by  disguising  it  under 
changes  of  form,  or  by  sub^ituting  equiva- 
lents for  some  of  its  elements,  caxmot  escape 
liability  by  reason  of  such  disguises ;  nor  can 
the  patent  be  limited  or  defeased  by  showing 
how  earlier  machines  built  and  operated 
upon  a  different  plan  might  have  been  con- 
verted into  the  machine  of  the  paten*,— es- 
pecially so  where  such  conversion  involves  a 
rejection  of  the  plan  of  construction  and  op- 
•eration  inherent  in  such  old  machines,  and 
the  adoption  of  a  distinct  plan  borrowed 
from  the  Complainant's  peutent. 

Consolidated  Safety  VcUve  Co.  v.  Crosby 

Mteam  Gauge  Valve  Co.  113  U.  S.  157,  28  L. 

-ed.  939,  5  Sup.  Ct.  Rep.  513;  Morley  Sewing 

Mach.  Co,  v.  Lancaster,  129  U.  S.  263,  32  L. 

-ed.    715,   9    Sup.    Ct   Rep.   299;    Roger   v. 

Schultz  Belting  Co.  135  U.  S.  319,  34  L.  ed. 

214,  10  Sup.  Ct.  Rep.  833;  Ives  v.  Hamilton, 

^2  U.  S.  426,  23  L.  ed.  494;  Blake  v.  Robert- 

«ofi,  94  U.  S.  728,  24  L.  ed.  245 ;  Cochrane  v. 

Deener,  94  U.  S.  780,  24  L.  et!.  139;  Union 

Paper-Bag  Mach.  Co.  v.  Murphy,  97  U.  S. 

120,  24  L.  ed.  935 ;  Sessions  v.  Romadka,  145 

U.  S.  29,  36  L.  ed.  609,  12  Sup.  Ct.  Rep.  799; 

Moyt  V.  Home,  145  U.  S.  302,  36  L.  ed.  713, 

12  Sup.  Ct.  Rep.  922;  Westinghouse  v.  Boy- 

den  Brake  Co.  170  U.  S.  571,  42  L.  ed.  1148, 

18  Sup.  Ct.  Rep.  707 ;  Clough  v.  Gilbert  d  B. 

Mfg.  Co.  106  U.  S.  166,  27  L.  ed.  134,  1  Sup. 

Ot.  Rep.  188;  Blake  v.  Robertson,  94  U.  S. 

728,  24  L.  ed.  2A5;  Hoy t  v.  Home,  145  U.  S. 

302,  36  L.  ed.  713,  12  Sup.  Ct.  Rep.  922;  Mo- 

■Cormick  Harvesting  Mach.  Co.  v.  C.  Ault- 

man  d  Co.  16  C.  C.  A.  259,  37  U.  S,  App.  299, 

69  Fed.  371:  Keystone  Mfg.  Co.  v.  Adams, 

151  U.  S.  139,  38  L.  ed.  103,  14  Sup.  Ct.  Rep. 

295;  Dm  Bois  v.  Kirk,  158  U.  S.  58,  39  L.  ed. 

895,  15  Sup.  Ct.  Rep.  729 ;  Hobbs  v.  Beach, 

180  U.  S.  383,  45  L.  ed.  686, 21  Sup.  Ct  Rep. 

409;  Busch  v.  Jones,  184  U.  S,  598,  46  L.  ed. 

707,  22  Sup.  Ct  Rep.  611. 
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By  ''known  equivalent"  the  authorities  do 
not  mean  solely  a  device  which,  in  its  pe* 
euliaritiee  of  structure,  was  kxu>wn  at  the  • 
time,  but  include  any  which  possessecTa  char- 
acter known  to  be  an  equivalent  for  the 
character  of  the  element  for  which  it  was 
substituted,  or  which  performs  a  similar  of- 
fice in  the  patemted  combination. 

1  Robinson,  Patents,  §  248. 

The  substitution,  for  elements  of  a  com- 
bination claim,  of  subsequently  patented  im- 
provements which  serve  the  same  purpose  in 
that  combination,  does  not  escape  such  claim, 
even  though  the  improvements  are  them- 
selves the  subject  of  valid  patents,  and  are 
composed  of  a  different  number  of  parts, 
scmie  of  them  endowed  with  additional  ca- 
pacity and  having  material  advantages  over 
the  elements  for  which  they  have  been  sub- 
stituted. 

Clough  V.  Gilbert  d  B.  Mfg.  Co.  106  U.  8. 
166,  27  L.  ed.  134,  1  Sup.  Ct  Rep.  188; 
Clough  V.  Gilbert  d  B,  Mfg,  Co.  106  U.  S. 
178,  27  L.  ed.  138,  1  Sup.  Ot.  Rep.  198;  WiU 
com  d  G,  Sewing-Mach.  Co.  v.  Merrow  Mach, 
Co.  35  C.  C.  A.  269,  60  U.  S.  App.  451,  93 
Fed.  206. 

In  substantially  all  the  cases  the  defend- 
ant's machine,  though  found  to  infringe,  waa 
made  under  patents  owned  or  controlled  by 
the  defendant;  and  in  many  of  these  cases 
the  court  recognized  defendant's  patent  as 
adding  materially  to  the  value  of  the  ma- 
chine. These  subordinate  patents,  in  many 
cases,  embrace  the  combinations  held  to  in- 
fringe, and  greatly  improve  them. 

Hobbs  v.  Beach,  180  U.  S.  383,  398,  45  L. 
ed.  586,  594,  21  Sup.  Ct.  Rep.  409 ;  Du  Bois 
V,  Kirk,  158  U.  S.  58,  63,  39  L.  ed.  895,  898, 
15  Sup.  Ct.  Rep.  729;  Consolidated  Safety 
Valve  Co,  v.  Crosby  Steam  Gauge  d  Valve 
Co.  113  U.  S.  157,  167,  28  L.  ed.  939,  942,  5 
Sup.  Ot.  Rep.  513;  Morley  Sewing  Mach.  Co. 
V.  Lancaster,  129  U.  S.  263,  265,  32  L.  ed. 
715,  716,  9  Sup.  Ct  Rep.  299;  Roger  ▼. 
Schultz  Belting  Co,  135  U.  S.  319,  34  L.  ed. 
214,  10  Sup.  Ot.  Rep.  833,  28  Fed.  851; 
Blake  v.  Robertson,  94  U.  S.  728,  733.  24  L. 
ed.  247;  Cochrane  v.  Deener,  94  U.  S.  780, 
782,  24  L.  ed.  139,  140;  Hoyt  v.  Home,  145 
U.  S.  302,  309,  36  L.  ed.  713,  12  Sup.  Ct 
Rep.  716;  Union  Paper-Bag  Mach.  Co.  v. 
Murphy,  97  U.  S.  120,  24  L.  ed.  935;  Clough 
V.  Gilbert  d  B.  Mfg.  Co.  106  U.  S.  166,  27 
L.  ed.  134,  1  Sup.  Ct.  Rep.  188;  Keystone 
Mfg.  Co.  V.  Adams,  161  U.  S.  139,  145,  38 
L.  ed.  103,  104,  14  Sup.  Ct  Rep.  295;  J/o- 
Cormick  Harvesting  Mach.  Co.  v.  C.  AtUt- 
man  d  Co.  16  C.  C.  A.  259,  37  U.  S.  App. 
292.  69  Fed.  371;  Crown  Cork  d  Seal  Co.  ▼. 
Aluminum  Stopper  Co,  48  C.  C.  A.  72,  108 
Fed.  845. 

Where  defendant  has  offered  expert  evi- 
dence concerning  alleged  anticipations,  pat- 
ents not  referred  to  in  such  expert  evidence 
are  not  entitled  to  consideration. 

Miller  v.  Smith,  5  Fed.  359,  363  (CUfford, 
C.  J.)  ;  Waterman  v.  SMpman,  5  C.  C.  A, 
371,  14  U.  S.  App.  312,  55  Fed.  982,  987. 

Nor  can  patents  issued  after  complain- 
ants' inventioip  be  considered. 

Bates  ▼.  Cos,  98  U.  S.  31,  33,  34,  25  L.  ed. 
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^,  69;  Kearney  t.  Lehigh  Valley  R,  Co.  32 
Fed.  320. 

DefendantB*  machine  oantains  all  the  ele- 
mentA  ezpreased  in  the  claims  in  suit^  and 
tbe  fact  that  such  claims  were  allowed  after 
cuivasBini^  the  subject^  as  was  done  pending 
the  application,  indicates  perhaps  more 
clearly  the  ultimate  conviction  ol  the  office 
that  the  patentee  was  entitled  to  all  they  em- 
brace than  if  the  application  had  be^  al- 
lowed in  the  exact  terms  in  which  it  was 
•originally  submitted. 

Retce  Button-Hole  Maoh,  Co,  v.  Qlobe 
ButtonrHole  Mach,  Co.  10  G.  C.  A.  194,  21 
U.  8.  App.  244,  61  Fed.  958;  McCormick 
Earvesting  Mach,  Co.  v.  C,  Aultman,  M,  d 
Co.  169  U.  S.  606,  42  L.  ed.  875,  18  Sup.  Ct 
Rep.  443. 

In  most  of  the  cases  where  the  courts 
have  sostibined  patents  after  considering  the 
xpMBtion  of  noivelty  or  patentability,  the  ap- 
proaches in  the  prior  art  have  been  Very 
mncb  closer  than  those  te  be  found  in  the 
presmt  case. 

Chugh  V.  Oilhert  d  B.  Mfg,  Co,  106  U.  S. 
166,  27  L.  ed.  134,  1  Sup.  Ct  Rep.  188;  Con- 
4olidated  Safety  Valve  Co,  v.  Crosby  Steam 
Ocugc  d  Valve  Co.  113  U.  S.  157,  28  L.  ed. 
939,  5  Sup.  Ct.  Rep.  b\Z;  Re  Barbed  Wire 
Patent,  143  U.  S.  275,  sub  nom.  Washburn 
^  M,  Mfg.  Co,  V.  Beats  'Em  All  Barbed  Wire 
Co.  36  L.  ed.  154,  12  Sup.  Ct.  Rep.  443; 
Ooodycar  v.  Day,  2  WaJl.  Jr.  283,  Fed.  Gas. 
No.  5,569;  Western  Electric  Co.  v.  La  Rue, 
131)  U.  S.  601.  35  L.  ed.  294,  11  Sup.  Gt. 
Rep.  670 ;  Topliff  v.  Topliff,  145  U.  S.  156, 
36  L.  ed.  658,  12  Sup.  Gt  Rep.  825;  C,  d  A. 
Potts  Co.  v.  Creager,  155  U.  S.  597,  39  L. 
el  275,  15  Sup.  Gt.  Rep.  194;  Krementz  v. 
8.  Cottle  Co.  148  U.  S.  556,  37  L.  ed.  558,  13 
Sup.  Ct.  Rep.  719;  Wooster  v.  Blake,  8  Fed. 
429:  Atlantic  Oiant  Powder  Co.  v.  Parker, 
16  Blatchf.  281,  Fed.  Gas.  Na  625;  Seymour 
y.  Osborne,  11  Wall.  516,  20  L.  ed.  33;  Im- 
haeuser  v.  Buerk,  101  U.  S.  647,  25  L.  ed. 
945;  Parks  v.  Booth,  102  I).  S.  96,  26  L.  ed. 
54;  Du  Dots  v.  Kirk,  158  U.  S.  58,  39  L.  ed. 
895,  15  Sup.  Ct.  Rep.  729 ;  Hobbs  v.  Beach, 
18QU.  S.  383,  45  L.  ed.  586,  21  Sup.  Gt.  Rep. 
409;  Busch  v.  Jones,  184  U.  S.  598,  46  L. 
ed.  707,  22  Sup.  Gt.  Rep.  511 ;  Carnegie  Steel 
Co.  T.  Cambria  Iron  Co,  185  U.  S.  403,  46  L. 
•cd.  968,  22  Sup.  Gt.  Rep.  698. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

The  circuit  court  was  of  opinion  that 
neither  of  complainants'  patents  was  a  pio- 
neer invention;  that  they  were  all  merely 
improvements  on  the  prior  art,  and  to  be 
construed  in  that  light;  that  complainante 
could  not  be  treated  on  the  basis  that  they 
or  their  asdifrnors  were  the  first  to  make  a 
portable  machine  for  weaving  wire  fencing 
fabric  in  the  field,  which  claim  had  been 
-distinctly  made  by  complainante,  rejected 
by  tl»e  Patent  Oflice,  and  the  claim  there- 
upon withdrawn.  In  ite  judgment,  com- 
plainante and  defendants  contended  as  to 
infringement  on  an  equal  field,  the  pre- 
sumption of  the  validity  of  complainante' 
patents  being  met  by  the  presumption  of 
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the  validity  of  the  patent  to  Whitney.  And, 
taking  up  complainante'  patente  seriatim, 
the  circuit  court  held  that  the  differences 
between  their  machines  and  defendants'  ma- 
chine were  not  *mere  colorable  invasions  by  [10] 
the  latter,  and  that  the  identity  of  means 
and  of  oj^eration  essential  to  infringement 
were  lacking. 

The  circuit  court  of  appeals  concurred 
with  the  circuit  court  that  the  case  turned 
upon  the  question  whether  the  patents  sued 
on  embodied  a  pioneer  invention;  that  if 
complainante'  invention  was  not  of  a  pri- 
mary character,  a  substential  departure 
from  the  maichines  of  the  prior  art,  defend- 
ante'  machine  was  so  sufficiently  differen- 
tiated that  the  claim  of  infringement  could 
not  be  mainteined;  while,  on  the  other 
hand,  if  complainante'  patents  ''were  the 
first  to  give  to  the  world  a  workable,  porteble 
machine  for  weaving  wire  fences  in  the 
field, — ^a  machine  distinctly  creating  a  new 
product, — and  aptly  embody  in  their  specifi- 
cations and  claims  the  mechanical  arrange- 
mente  that  bring  about  such  a  result,  the 
decree  below  is  erroneous." 

The  opinion  was  preceded  by  an  extended 
stetement  of  facte,  which  gave  the  specifica- 
tions of  the  Davisson  patent  of  December  4, 
1883,  and  certein  of  the  accompanying  fig- 
ures, together  with  the  second  and  third 
claims,  alleged  to  be  infringed;  also  ''the 
pertinent  drawings  and  specilications  of  the 
Kitselman  patent,"  and  the  clainis  alleged 
to  be  infringed,  which  were  as  follows: 

"1.  In  a  wire-fabric  machine,  a  series  of 
sectional  twisters,  each  of  which  comprises 
a  central  section  for  carrying  a  warp  wire, 
and  bavin?  rotery  movement  imparted 
thereto,  and  the  shifting  sections  for  cann- 
ing the  weft  wire,  and  receiving  rotery  mo- 
tion from  the  central  section  to  form  the 
twist,  substantially  as  and  for  the  purpose 
herein  described. 

"2.  In  a  wire-fabric  machine,  the  combi- 
nation of  a  series  of  sectional  twisters 
geared  together  for  simultaneous  rotetion, 
and  each  comprising  a  central  portion  mov- 
able only  on  its  axis  and  side  portions  capa- 
ble of  a  compound  movement, — that  of  ro- 
tetion on  their  axes, — and  of  a  shifting  lon- 
gitudinal movement,  substantially  as  do- 
scribed,  for  the  purpo«e  set  forth." 

"9.  In  a  wire-fabric  machine,  the  series 
of  sectional  twisters,  comprising  the  cen- 
tral and  side  sections,  the  central  section  of 
each  twister  being  geared  to  the  twister  ad- 
jacent thereto  for  simulteneous  operation, 
substantially  as  described,  for  the  purpose 
set  forth. 

*"10.  In  a  wire-fabric  machine,  the  com- [11] 
bination  of  a  series  of  twisters  geared  di- 
rectly together  for  simultaneous  operation, 
and  each  comprising  a  central  section  and 
the  side  section,'  each  side  section  carrying 
a  spool  or  reel  for  the  wire,  substantially 
as  described,  for  the  purpose  set  forth. 

''11.  In  a  wire-fabric  machine,  a  series  of 
twisters  connected  for  simulteneous  opera- 
tion, and  each  consisting  of  a  central  sec- 
tion and  the  side  section,  in  combination 
with  the  spools  carried  by  the  side  sections, 
the  central   section  of  each   twister  being 
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provided  with  a  longitudinal  opening  for 
llie  passage  therethrough  of  the  warp  wire, 
substantially  as  described." 

"15.  In  a  wire-fabric  machine,  the  com- 
bination of  a  series  of  rotary  twisters 
geared  directly  together  for  simultaneous 
operation,  each  twister  having  a  central  sec- 
tion capable  of  rotary  movement  only,  and 
two  side  sections  which  are  capable  of 
•  a  shifting  movement  independently  of  the 
central  s^ion  in  opposite  directions  simul- 
taneously, whereby  the  said  shifting  sec- 
tions of  one  twister  are  adjusted  to  register 
with  the  central  sections  of  twisters  on  op- 

Sosite  sides  of  the  same,  substantially  as 
escribed,  for  the  purpose  set  forth." 

"20.  In  a  wire-fabric  machine,  a  series  of 
sectional  twisters,  each  comprising  a  cen- 
tral section,  the  central  sections  being 
geared  toother  to  be  simultaneously  rotat- 
ed on  their  axes,  and  the  shifting  side  sec- 
tions adapted  to  align  with  the  central  sec- 
tions to  be  rotated  therewith,  substantially 
as  described,  for  the  purpose  set  forth." 

The  drawings  and  specifications  of  the 
Connor  and  Pope  patents  were  not  set  out 
bemuse  unnecessary  in  the  view  taken  of 
the  case.  Both  these  patents  were  issued 
subsequently  to  the  Kitselman  patent. 

The  drawings  and  specifications  of  the 
patent  to  Whitney  of  December  24,  1895, 
were  then  given. 

The  statement  further  set  forth  "the  es- 
sential drtfwings  and  specifications  of  letters 
patent  No.  10,743,  granted  John  Nesmith 
April  4,  1854,  and  referred  to  in  the  opin- 
ion as  most  adequately  representing  one 
branch  of  the  prior  art,"  namely,  as  stated 
by  the  court,  loom  machines  by  which  wire 
netting  was  made  in  the  factory,  and  then 
£12] transferred  to  the  field;  and  *also  figure  2 
oi  the  drawings  of  the  Middaugh  and  Wilcox 
patent  of  December  23,  1884,  that  patent  be- 
ing regarded  as  "the  best  examnle  of  the  sec- 
ond branch  of  the  prior  art,"  neld  machines 
which  constructed  the  fence  in  situ. 

The  statement  is  p;iven  in  full,  with  eleven 
pages  of  drawings,  m  the  report  of  the  case, 
47  C.  0.  A.  538,  108  Fed.  632. 

The  Kitselman  and  Pope  patents  described 
portable  machines  The  Davisson  and  Con- 
nor patents  described  stationary  machines. 
The  Kitselman  and  Pope  patents  were  in- 
tended to  be  operated  by  hand.  And  the 
Davisson  and  Connor  patents  were  in- 
tended to  be  operated  by  power.  But  the 
essentials  of  the  mechanism  were  not  do- 
pendent  upon  the  circumstance  of  their  being 
embodied  in  either  a  stationary  or  a  portable 
machine,  or  in  a  power  or  a  hand  machine. 
Complainants'  leading  expert  testified  that 
"the  essentials  of  the  invention  described  in 
the  several  claims  here  in  suit  are  not  de- 
pendent on  their  use  in  a  stationary  or  port- 
able machine,  or  in  a  power  or  hand  ma- 
chine, or  upon  their  capacity  to  weave  a  fab- 
ric in  which  slats  may  or  may  not  be  used, 
or  upon  their  capacity  to  weave  a  fabric  of 
any  special  size  of  mesh." 

In  the  specification  of  the  Kitselman  pat- 
ent the  inventor  said:  "The  primary  ob- 
ject I  have  in  view  in  my  invention  is  to  pro- 
vide a  simple  and  easily  operated  machine  of 
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the  class  named  which  can  be  adapted  for 
use  in  the  open  field  or  other  place  for  the 
construction  of  fences,  as  well  as  a  station- 
ary or  fixed  machine  for  the  manufacture  of 
wire  fabric"  And  also:  "I  may  either 
construct  a  portable  machine  as  shown  in 
the  accompanying  drawings,  to  work  in  the 
open  field  or  other  place,  or  dispose  the  parts 
in  a  horizontal  ins&ad  of  a  vertical  position, 
and  mount  the  same  on  suitable  bearings 
and  legs  to  provide  a  stationary  machine  for 
indoor  use." 

The  Middaugh  and  Wilcox  patent  of  De- 
cember 23,  1884,  was  a  patent  for  a  "port- 
able fence  machine,"  described  in  the  claims 
as  "a  portable  machine  for  constructing 
wire-and-picket  fences,"  and  "a  portable 
fencing  machine."  Longitudinal  pairs  of 
wires  were  intertwisted  with  vertical  slats 
inserted  between  the  twists,  the  wires  pass- 
ing through  tubes  or  spindles  in  the  frame 
of  the  machine,  which  moved  along  the 
wires  as  the  fence  was  formed. 

*In  the  Kitselman  specifications  and  draw-[13| 
ings,  plans  of  picket  and  slat  fencing  and  of 
the  common  form  of  wood  fence  held  togeth- 
er by  wires,  as  made  by  that  machine,  were 
shown.  The  Middaugh  and  Wilcox  machine 
made  wire-and-picket  fence.  The  Kitsel- 
man machine  made  diamond  mesh,  and 
wire-and-picket,  fence.  But  the  diamond 
mesh  fabric  was  old,  as  shown,  not  only  in 
the  Davisson  patent,  but  in  many  others 
antedating  those  in  suit,  as,  for  instance^ 
that  of  I^^smith  of  April  4,  1854. 

The  diamond  mesh  fabric  had  been  woven 
while  the  machine  was  in  a  standing  posi- 
tion. The  Middaugh  and  Wilcox  patent 
made  wire-and-picket  fence  in  the  field. 
Kitselman  converted  the  stationary  into  a 
portable  machine  by  setting  it  on  end  and 
mounting  it  on  a  truck;  and  he  converted 
the  por&ble  machine,  as  he  himself  says^ 
by  disposing  the  parts  "in  a  horizontal  in- 
stead of  a  vertical  position,"  and  mounting 
"the  same  on  suitable  bearings  to  provide  a 
stationary  machine  for  indoor  use."  The- 
mechanism  and  operation  were  the  same. 
Whatever  its  merits,  it  was  not  in  itself 
primary  invention  to  mount  a  machine  for 
making  diamond  mesh  fencing  on  a  truck, 
and  use  it  in  the  field,  as  the  old  machine- 
had  been  used  to  make  wire-and-picket 
fences.  The  getting  up  and  walking  was 
not  new,  though  the  machine  may  have  gone 
at  a  better  gait  and  made  a  better  fence. 

When  Ki&elman  made  his  original  appli* 
cation,  his  nineteenth  claim  read:  "In  a. 
wire-fabric  machine,  the  combination  of  a 
track,  a  carrying  frame  geared  to  the  track 
and  having  the  twisting  devices  and  th» 
reels,  and  pawl  and  ratchet  mechanism  for 
feeding  the  frame  and  its  devices,  substan* 
tially  as  described,  for  the  purpose  set 
forth."  This  claim  was  rejected  by  the- 
Patent  Office  on  reference  to  the  Fulti  pat- 
ent of  May  13,  1884,  and  the  Watson  patent 
of  July  21,  1885. 

Fultz's  was  a  patent  for  "an  upright  ma- 
chine for  making  or  weaving  fence  composed 
of  wire  and  pickets,  and  may  be  used,  mov* 
ably,  along  the  line  where  the  fence  is  to  b» 
made,  or  stationary." 
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Watson's  was  a  patent  for  a  wire-fence 
machine,  the  invention  relating  ''to  that 
class  of  fence  machines  in  which  the  pickets 
and  wires  are  boun4  together  and  the  fence 
put  up  in  one  operation." 
(14]  ^Kitselman  acquiesced  in  the  rejection  and 
withdrew  his  nineteenth  original  claim,  and 
cannot  now  reasonably  claim  a  construction 
which  would  protect  his  machine  as  a  pio- 
neer field  machine. 

The  first,  second,  eleventh,  and  fifteenth 
claims  of  the  Kitselman  patent  were  held  bv 
the  circuit  court  of  appeals  to  be  infringed. 
We  repeat  these  claims  as  follows: 

"1.  In  a  wire-fabric  machine,  a  series  of 
sectional  twisters,  each  of  which  comprises 
a  central  section  for  carrying  a  warp  wire, 
and  havine  rotary  movement  imparted 
thereto,  and  the  shifting  sections  for  carry- 
ing the  weft  wire,  and  receiving  rotary  mo- 
tion from  the  central  section  to  form  the 
twist,  substantially  as  and  for  the  purpose 
herein  described. 

"2.  In  a  wire-fabric  machine,  the  combi- 
nation of  a  series  of  sectional  twisters 
geared  together  for  simultaneous  rotation, 
and  each  comprising  a  central  portion  mov- 
able only  on  its  axis  and  side  portions  capa- 
ble of  a  compound  movement^ — ^that  of  rota- 
tion on  their  axes, — and  of  a  shifting  longi- 
tudinal movement,  substantially  as  de- 
scribed, for  the  purpose  set  forth.'' 

'*n.  In  a  wire-faoric  machine,  a  series  of 
twisters  connected  for  simultaneous  opera- 
tion and  each  consisting  of  a  central  section 
and  the  side  section,  in  combination  with 
the  spools  carried-  by  the  side  sections,  the 
central  section  of  each  twister  being  pro- 
vided with  a  longitudinal  opening  for  the 
passage  therethrough  of  the  warp  wire,  sub^ 
atantially  as  described." 

"15.  In  a  wire-fabric  machine,  the  com- 
bination of  a  series  of  rotary  twisters 
geared  directly  together  for  simultaneous 
operation,  each  twister  having  a  central  sec- 
tion capable  of  rotary  movement  only,  and 
two  side  sections  which  are  capable  of  a 
shifting  movement  independently  of  the  cen- 
tral section  in  opposite  directions  simulta- 
neously, whereby  the  said  shifting  sections 
of  one  twister  are  adjusted  to  register  with 
the  central  sections  of  twisters  on  opposite 
sides  of  the  same,  substantially  as  de- 
scribed, for  the  purpose  set  forth." 

It  is  obvious,  as  said  by  complainants'  ex- 
pert, "that  the  terms  'sectional  twisters,* 
'twisters,'  and  'rotary  twisters,'  used  in  the 
several  claims  under  consideration,  refer  to 
the  same  three-part  twister  devices." 
(16]  *In  Kitselman's  original  application,  the 
first  claim  called  for  "a  series  of  sectional 
twisters  geared* directly  together;"  the  sec- 
ond, for  ''a  series  of  sectional  twisters  capa- 
ble of  sliding  movement  with  relation  to 
each  other  and  geared  for  simultaneous  ro- 
tation;" the  third,  for  "the  series  of  sec- 
tional twisters  comprising  the  central  hub 
section  and  the  two  side  sections  disposed 
on  opposite  sides  of  the  central  section,  the 
hub  section  being  stationary,  while  the  side 
sections  are  capable  of  shifting  movement;" 
the  fourth,  for  "the  series  of  sectional  twist- 
ers, each  of  which  comprises  a  longitudinal- 
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ly  immovable  section  and  two  sections 
which  have  longitudinal  movement;"  the 
fifth,  for  "the  series  of  seotional  twisters, 
each  of  which  comprises  the  central  portion 
carrying  the  warp-wires  and  the  snifting 
side  sections  which  carry  the  weft- wires." 

The  first  and  second  claims  were  rejected, 
and  thereupon  erased,  and  others  substitut- 
ed, which  were  likewise  rejected  (the  Ne- 
smith  patent  of  1854  being  cited),  were 
withdrawn,  and  the  numbers  of  original  ' 
claims  3,  4,  and  5  were  changed  to  1,  2,  and 
3.  The  latter  were  then  rejected  on  refer- 
ence to  the  Smith  British  prints  publica^ 
tion  of  187G,  withdrawn,  and  claim  1  as  it 
now  stands  submitted.  That  publication, 
which  was  a  provisional  specification,  de- 
scribed a  two-part  twister,  and  added: 
"Or  I  divide  the  twisting  wheels  into  three 
parts,  my  extra  wire  passing  through  the 
central  division,  and  the  two  side  segments 
travel  to  and  fro  to  form  the  twist,  leaving 
the  central  division  in  position  with  my 
supplementary  wire  therein  maintained." 

Tne  two  substituted  claims  above  men- 
tioned as  rejected  on  reference  to  Nesmith, 
and  withdrawn,  read  as  follows: 

"1.  In  a  wire-fabric  machine,  a  series  of 
rotary  twisters  geared  directly  together  for 
simultaneous  rote  tion,  and  each  having  two 
sections  which  are  capable  of  a  sliding 
movement,  substantially  as  described,  for 
the  purpose  set  forth.  , 

"2.  In  a  wire-fabric  machine,  the  combi- 
nation of  a  series  of  rotai^  twisters  geared 
directly  together,  substantially  as  described, 
for  the  purpose  set  forth." 

The  Nesmith  patent  described  a  machine 
comprising  two  separate  but  simultaneously 
operating  parts,  termed  in  the  ^patent  the[16] 
"feeder**  and  the  "twister."  It  was  a  loom 
machine,  so  called,  and  adapted  to  produce 
the  wire  netting  and  wrap  it  about  suitable 
•rolls.  The  fee&r  was  a  complete  device  for 
supporting  the  warp  wires,  and  supporting, 
rotating,  and  shifting  the  woof  wires,  pro- 
vided with  a  take-up  roll  mounted  on  the 
front  end  of  the  "twister."  It  comprised  a 
rectangular  frame,  together  with  operating 
mechanism  supported  thereon.  At  the 
front  and  rear  were  five  gears  in  successive 
enga^ment,  and  means  were  provided  for 
simultaneously  rotating  both  series. 

The  specification  stated  that  the  border 
wires  of  the  netting  were  placed  on  reels 
supported  on  the  frame  of  the  machine,  and 
these  passed  through  holes  drilled  in  the 
center  of  the  outside  gears ;  and  also  showed 
that  the  gears,  other  than  the  outermost 
ones,  were  perforated  for  the  passage  of 
wires  in  case  it  was  desired  to  make  a  nar- 
rower fabric.  Each  of  the  outside  gears 
was  formed  with  two  opposite  radial  slots, 
extending  inward  from  the  margin  suffi- 
cient to  form  recesses  which  received  the 
ends  of  spool-carrying  frames,  each  carry- 
ing a  woof -wire  spool,  the  front  end  of  each 
frame  being  seated  in  the  marginal  slot  of 
one  of  the  gears,  and  the  rear  end  in  the 
corresponding  slot  of  the  corresponding 
gear.  When  all  the  gears  on  their  spindles 
or  hubs  were  so  adjusted  as  to  bring  the 
slots   into   the   same   horizontal    line    any 

603 


ie-19 


SUFBEICS  COUBT  OF  THE  UNITED  STATES. 


Oct.  Term, 


spool  carrier  might  be  transferred  from  its 
mipporting  ijpears  to  the  gears  next  adjacent 
to  tnose  which  supported  its  front  and  rear 
ends.  When  the  spool  carriers  of  the  ma- 
chine were  arranged  in  pairs  on  the  alter- 
nate gears  the  rotation  of  all  the  gears  ro- 
tated each  pair  of  spool  carriers  about  a 
common  axis,  and  when  the  two  spool  car- 
riers on  one  pair  of  gears  were  shifted  in 
opposite  directions  to  the  two  pairs  of 
gears  on  the  opposite  sides  of  the  pair  pre- 
Tiously  forming  the  support  of  the  spool 
carriers  a  remating  of  the  spool  carriers 
was  effected,  and  the  next  rotation  of  the 
gears  rotated  each  newly  formed  pair  of 
spool  carriers  about  a  common  axis  coinci- 
dent with  the  axis  of  the  supporting  eears. 
As  a  means  of  transferring  the  spool  car- 
riers, the  machine  was  provided  with  "ship- 
pers," together  with  means  for  sliding  them 
vertically,  one  of  the  "shippers"  being 
(17]  adapted  to  transfer  *the  spool  carriers  in  one 
direction  and  the  other  being  adapted  to 
transfer  them  in  an  opposite  direction  or 
back  to  their  position,  flach  of  the  ship- 
pers consisted  in  a  series  of  wedges  sup- 
ported in  a  suitable  frame  and  having  in- 
clined faces  adapted  to  impinge  upon  the 
side  faces  of  the  end  portion  of  the  spool- 
carrying  frames,  the  corresponding  faces  of 
the  wedges  being  oppositely  inclined  in  or- 
der to  impart  to  them  the  reverse  move- 
ment. 

There  were  in  effect  five  rotating  centers, 
each  gear  in  the  front  series  with  the  cor- 
responding gear  in  the  rear  series  acting  as 
a  single  rotating  part  or  center.  The  num- 
ber of  spool  carriers  was  one  less  than  the 
number  of  centers  in  use,  the  number  of  ro- 
tating centers  being  five  and  the  number  of 
spool  carriers  being  four.  In  the  rotation 
of  the  centers  the  two  outermost  centers 
would  each  support  a  single  spool  carrier, 
and  the  central  rotating  center  would  sup- 
port two  spool  carriers.  The  rotation  of 
the  gears  when  the  spools  had  the  first  ar- 
rangement would  wrap  the  outer  woof  wires 
about  the  marginal  warp  wires  and  inter- 
twist the  other  two  warp  wires  at  the  cen- 
ter of  the  machine;  and  the  rotation  of  the 
gears  after  the  spool  carriers  had  been 
shifted  to  the  second  and  fourth  rotating 
centers  intertwisted  the  first  and  second 
wires  in  front  of  the  second  center  and  the 
third  and  fourth  wires  in  front  of  the 
fourth  center.  The  repetition  of  this  oper- 
ation formed  the  fabric. 

The  circuit  court  of  appeals  pointed,  out 
that  in  the  Davisson  patent  the  supplemen- 
tal mechanism  of  Nesmith  was  dispensed 
with,  and  that  the  diamond  mesh  was  made 
by  a  shifting  of  the  reels  instead  of  the 
wires. 

In  respect  of  the  differences  between  Da- 
visson and  Kitaelman,  the  court  stated: 

*The  spindles  of  the  Davisson  machine 
were  arranged  vertically,  had,  with  refer- 
ence to  the  Davisson  machine,  a  longitudi- 
nal movement,  and  were  alternately  forced 
forward  and  withdrawn  from  the  plane  of 

operation  by  means  of  a  shifting  device  that 
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was  necessarily  bulky  and  impracticable  for 
field  use.  The  Kitselman  spindles  were 
horizontally  placed;  had  no  ^longitudinal  or [18) 
lateral  movement;  and  were  confined  per- 
manently to  the  plane  of  their  rotation.  In 
the  Davisson  machine,  as  in  the  Kitselman, 
the  spindle,  with  its  reels,  acts  as  the  twist- 
ing agent,  the  spindle  forming  the  rotator; 
but  in  the  Davisson  machine  the  spindle, 
where  the  warp  wire  emerges  from  its  hol- 
low center,  stands  well  back  from  the  reels, 
thus  allowing  the  warp  wire  to  go  unsup- 
ported to  the  plane  of  operation;  while  in 
the  Kitselman  machine  the  spindle  extenda 
clear  forward  to  the  twisting  zone,  to  which 
it  carries,  through  its  hollow  center,  the 
warp  wire  fully  supported  against  side 
pulls.  In  the  Davisson  machine  the  Spool 
carriers  are  transferred  to  their  adjacent 
spindles  by  means  of  an  apparatus  previous- 
ly described  as  involving  a  longitudinal  and 
transverse  motion.  Kitselman  effects  the 
transfer  of  his  spool  carriers  by  shifting 
the  one  to  the  spindle  above  the  spindle 
with  which  it  has  lust  operated,  and  the 
other  to  the  spindle  below;  this  shifting  be- 
inc  brought  about  bjr  a  longitudinal  motion 
only,  thus  eliminating  the  necessity  of  a 
transverse  motion. 

''In  the  Davisson  invention  a  simple  gear 
is  set  behind  each  spindle,  but  none  of  these 
gears  engage  each  other,  so  that,  when  the 
spool  carriers  are  shifted  to  adjacent  spin- 
dles and  cross-heads  at  each  successive 
twist,  they  are  revolved  about  a  practically 
new  center.  Kitselman  provided  each  twist- 
er at  its  central  section  with  a  spur  gear  of 
sufficient  diameter  to  engage  the  gears  of 
the  adjacent  twisters,  and  by  this  means 
imparted  a  simultaneous  motion  to  the 
whole  series  of  twisters.  The  ^ar  arrange- 
ment of  the  Davisson  machine  tends  to 
twist  the  opposing  carriers  out  of  align- 
ment, subjects  the  central  wire  to  certain 
deflection,  and  pulls  the  woof  wires  some- 
what from  their  intended  direction.  In  the 
Kitselman  machine  the  pull,  incident  to 
the  tv^sting  operation,  is  constantly  equal- 
ized, the  central  portions  of  the  twisters 
offsetting  each  other  in  the  plane  in  which 
the  strain  comea 

"These  distinctions  are,  to  a  certain  ex- 
tent, subsidiary,  but  nevertheless  import- 
ant." 

In  view  of  what  passed  in  the  Patent  Of- 
fice, and  the  state  of  the  art,  we  cannot  re- 
gard the  Kitselman  patent  as  a  pioneer 
^patent,  but  think  its  claims  must  be  limit- [10] 
ea  in  their  scope  to  the  actual  combination 
of  essential  parts  as  shown,  and  cannot  be 
construed  to  cover  other  combinations  of  ele- 
ments of  different  construction  and  arrange- 
ment. 

Passing,  then,  to  the  question  of  infringe- 
ment, we  avail  otirselves  of  the  description 
of  the  Kitselman  patent  by  defendants'  ex- 
pert as  sufficiently  comprehensive  to  enable 
us  to  indicate  our  views  on  that  question. 
He  says: 

"The  Kitselman  machine  has  a  frame 
made  up  of  three  vertical  rigidly  connected 
members  forming  respectively  the  front  and 
rear  walls  of  the  frame  and  an  intermediate 
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wall  somewhat  nearer  to  the  rear  member 
tiian  to  the  front.  The  front  and  interme- 
diate members  of  the  frame  may  each  be 
made  of  two  parallel  bars,  or  may  be  each 
a  single  bar  having  a  vertical  slotted  cen- 
ter; and  the  rear  member  may  be  either 
open  or  solid,  as  may  be  desired.  .  •  . 
A  series  of  rotatable  horizontal  hollow  spin- 
dles are  mounted  in  suitable  bearings  in  the 
rear  and  intermediate  members  of  the 
frame,  and  are  provided  with  gears  in  suc- 
cessive engagement  with  each  other,  each 
gear  being  rigidly  fastened  on  its  spindle, 
so  that  the  rotation  of  the  gear  must  rotate 
the  spindle.  One  of  the  gears  of  the  series 
is  provided  with  a  bevel  gear  rigidly  faf»- 
tened  to  it,  and  this  gear  is  in  engagement 
with  a  beveled  pinion  mounted  on  a  crank 
ohaft,  the  crank  shaft  in  turn  being  provid- 
ed with  a  suitable  crank  and  handle  for  its 
rotation  and  for  the  consequent  rotation  of 
all  the  gears  of  the  series. 

''Each  of  the  rotatable  spindles  is  formed 
with  a  flat  forward  extension  in  the  form 
of  a  skeleton  frame  made  up  of  two  trans- 
verse members  and  two  longitudinal  mem- 
bers, the  whole  being  formed  in  a  single 
piece  and  being  of  such  length  that  the 
transverse  members  of  each  flat  extension 
lie  respectively,  one  just  in  rear  of  the  front 
member  of  the  frame,  and  the  other  just  in 
front  of  the  intermediate  member  of  the 
frame.  These  forward  extensions,  which 
are  supported  by  and  rotate  with  the  shafts, 
have  their  respective  axes  coincident  with 
the  axes  of  the  .hollow  shafts;  and  the  two 
transverse  members  of  each  of  the  forward 
extensions  are  centrally  bored,  in  line  with 
the  bore  of  the  corresponding  shaft,  so  that 
[20]  warp  wires  may  pass  in  ^horizontal  lines 
through  the  rotataole  shafts  and  their  for- 
ward extensions.  The  machine  is  provided 
with  a  series  of  spool  carriers,  each  of  which 
may  carry  a  woof-wire  spool;  and  each  of 
these  spool  carriers  is  a  single-piece  casting 
of  the  same  length  as  the  forward  extension 
on  each  of  the  shafts.  Each  such  casting 
consists  of  a  flat  longitudinal  member 
adapted  to  lie  side  by  side  with  the  flat 
longitudinal  bars  of  any  one  of  the  forward 
extensions  of  the  rotatable  spindles,  and 
two  segmental  heads  or  ends  each  adapted 
to  lie  with  its  flat  side  against  the  corre- 
sponding transverse  member  of  any  one  of 
tne  forward  extensions  of  the  rotating  spin- 
dle. The  segmental  heads  of  the  spool-car- 
rier castings  are  ot  such  dimensions  that 
when  two  of  the  castings  are  placed  on  oppo- 
site sides  of  any  one  of  the  forward  exten- 
sions of  the  rotatable  spindles,  the  two  seg- 
ments and  the  intermediate  transverse  mem- 
ber of  the  spindle  extension  between  them 
form  a  complete  circle  at  either  end  of  the 
compound  tnree-part  structure  made  up  of 
the  spindle  extension  and  the  two  spool- 
earrier  castings.  Each  of  the  spool-carrier 
castingn  is  adapted  to  receive  and  support 
a  woo?  wire;  and  it  is  evident  that  if  two 
of  the  castings,  with  their  spools,  be  held  at 
any  time  in  flxed  connection  with  one  of  the 
spindle  extensions  between  them,  the  rota- 
tion of  the  spindle  and  its  extension  must 
rotnte  the  spool-carrier  castings  and  their 
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spools.  The  segments  at  the  ends  of  eacb^ 
spool-carrier  casting  are  similar;  but  only 
one  of  them  is  perforated  for  the  passage  of 
the  woof  wire  from  the  spool;  and  this  seg- 
ment is,  in  use,  made  the  front  end  of  the 
spool  carrier.  It  is  clear  that  the  rotation 
of  any  given  spindle  and  its  extension,  with 
two  spool  carriers  lying  on  opposite  sides 
of  the  extension  and  in  connection  there- . 
vrith,  must  intertwist  the  woof  wires  from 
the  two  spools,  at  a  point  in  front  of  the 
front  end  of  the  spindle  extension;  and  it 
is  further  evident  that  if  the  machine  is  to 
make  the  diamond-mesh  fabric,  means  must 
be  provided  for  shifting  the  spool  carriers 
to  and  fro  between  the  adjacent  spindle  ex- 
tensions or  rotating  centers  which  effect  the 
rotation  of  the  spool  carriers. 

"For  the  purpose  of  holding  the  spool-car- 
rier frames  temporarily  in  registration  or 
engagement  with  the  rotating  spindle  *ex-[81| 
tensions,  and  for  the  further  purpose  of  shift- 
ing the  spool  carriers,  in  order  to  remate 
the  woof  wires,  the  machine  is  provided 
with  two  vertically  reciprocating  guides  or 
shifters,  one  on  either  side  of  the  vertical 
plane  of  the  axes  of  the  spindles  and  their 
extensions.  Each  of  these  guides  is  made 
up  of  two  rigidly  connected  vertical  bars, 
one  just  in  rear  of  the  front  member  of  the 
frame,  and  the  other  just  in  front  of  the 
intermediate  member  of  the  frame,  each  of 
the  bars  being  provided  with  a  series  of 
castings,  extending  inward  toward  the  cen- 
tral plane  of  the  machine,  and  each  termi- 
nating at  its  inner  end  in  a  re-entrant  seg- 
mental curve  adapted  to  conform  to  the  seg- 
mental marein  of  any  one  of  the  heads  of 
the  carrier  frames  or  castings.  These  cast- 
ings lie  in  the  planes  of  the  segmental 
heads  of  the  carrier  frame;  and  when  the 
two  guides  or  shifters  on  opposite  sides  of 
the  machine  are  so  adjusted  that  their  cast- 
ings are  directly  opposite  each  other,  the 
curved  edges  of  any  two  opposite  castingps- 
are  arcs  of  a  cdmmon  circle,  and  will  practi- 
cally iiAose  and  hold  in  working  relation^ 
as  a  complete  circle,  the  two  segmental  car- 
rier frame  heads  lying  between  them,  to- 
gether with  their  interposed  transverse- 
member  of  the  spindle  extension.  The  con- 
sequence is  that  the  carrier  frames  may  be 
arranged  in  pairs  on  the  alternate  spindle 
extensions  of  the  machine,  and  held  in  plaoe 
by  the  curved  edges  of  the  castings  on  the 
guides  or  shifters,  the  two  curved  ed^  of 
any  opposite  pair  of  such  castings  forming  a 
circular  guide  adapted  to  hold  the  three  parts 
of  the  corresponding  circle  of  the  twister  La 
proper  relation  to  each  other  wAile  they  are 
rotated;  and  when  the  parts  are  thus  ar- 
ranged, the  rotation  of  the  spindle  mu^ 
evidently  effect  the  rotation  of  the  three- 
part  twisters  with  their  spools,  and  ther^i^ 
intertwist  the  wires  from  the  two  spoola 
carried  by  each  spindle  extension.  Further- 
more, the  guides  on  the  two  opposite  side» 
of  the  machine  are  connected  by  a  .walking- 
beam  at  the  upper  end  of  the  frame,  so  that 
as  one  of  them  moves  upward,  the  other 
must  move  ^ownward  to  an  equal  extent; 
and  a  lever  is  provided  for  effecting  thi» 
opposite   reciprocation   of   the   two   guide» 
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or  shifters.  Before  each  such  movement 
of  the  guides  or  shifters,  the  twisters 
are      all      rotated      into     such      positions 

122]  that  their  flat  central  members  *(  the  for- 
ward extensions  of  the  spindles)  are  in  the 
central  vertical  plane  of  the  machine,  the 
plane  faces  of  the  spool-carrier  castinc;s  be- 
ing likewise,  of  course,  in  vertical  planes. 
When  the  parts  are  in  this  relation,  the  op- 
posite vertical  movement  of  the  two  guides 
or  shifters  must  evidently  carry  the  spool 
carriers  at  one  side  of  the  center  of  the  ma- 
chine downward,  and  those  at  the  opposite 
side  upward;  and  the  shifters  are  given 
sufficient  movement  to  transfer  each  spool 
carrier  from  one  spindle  to  the  one  next 
above  or  below  it.  It  will  be  understood 
that  in  the  use  of  this  machine,  as  in  that 
of  any  of  the  others  under  consideration, 
only  the  alternate  spindles  are-  provided 
with  spools  during  any  given  rotation  of 
the  parts,  the  intermediate  spindles  being 
empty.  By  means  of  the  operation  of  the 
guides  or  shifters  just  described,  the  spool 
carriers,  in  the  intervals  between  the  pe- 
riods of  rotation,  are  transferred  each  time 
from  the  full  spindles  to  the  empty  ones, 
and  this  transfer,  as  in  all  other  machines, 
remates  the  wires  and  effects  the  formation 
of  the  diamond  mesh." 

Defendants'  machine  as  described  in  the 
Whitney  patent  of  December  24,  1895,  con- 
sisted of  a  vertical  upright  bar  or  support; 
a  series  of  horizontal  tubes  set  rigidly 
therein;  a  series  of  intermeshing  gears 
mounted  and  rotating  on  the  tubes,  and  pro- 
vided with  two  projecting  studs  at  the  op- 
posite sides  of  their  centers;  a  set  of  plates 
loosely  journaled  on  the  tubes,  and  connect- 
ed to  and  rotating  with  the  intermeshing 
gears,  and  providcki  with  two  projecting 
spring  pins  at  opposite  sides  of  their  cen- 
ters, a  small  distance  from  the  forward  pro- 
jecting studs  on  the  gears;  a  set  of  spool 
carriers,  each  mounted  on  a  plate  having  in- 
clined notches  at  the  diagpnal  corners  on 
one  side,  and  inclined  grooves  at^he  oppo- 
site diagonal  corners  on  the  other  side,  fo 
that  when  one  side  of  the  plate  is  inserted 
between  a  gear  and  its  plate  one  of  the 
studs  may  pass  along  a  groove  on  one  side, 
and  a  spring  pin  or  stud  pass  into  and 
catch  against  the  notch  on  the  opposite 
side,,  ana  thus  retain  and  support  the  spool 
carrier,  as  long  as  the  parts  are  rotated  in 
the  same  direction;  spcft)ls  for  the  woof 
wires  mounted  in  the  spool  carriers,  and 
means  for  imparting  rotation  to  the  inter- 
mp^binrr  poars.    To  transfei^  the  spool  car- 

f23]rier8  the  parts  are  rotated  until  the  *cav- 
riers  arc  between  the  stationary  spindles, 
when  the  direction  of  rotation  is  reversed. 
This  causes  a  pin  and  stud  on  the  adjacent 

riT  to  enter  the  empty  or  unoccupied  groove 
the  carrier  plate,  and  to  lift  it  out  of  con- 
nection with  the  gear  plate  with  which  it 
had  been  rotating,  and  to  carry  it  around 
in  its  new  relation  as  long  as  rotation  is 
continued  in  that  direction.  To  shift  it 
again  to  bring  it  into  relation  with  another 
gear  and  plate,  the  direction  of  rotation  is 
again  reversed. 

Considering  the  complainant*  and  Whitney 
€06 


as  alike  having  improved  on  the  prior  art, 
the  question  is  whether  the  specific  improve- 
ments of  the  one  actionably  invaded  the  do- 
main of  the  other.  The  presumption  from 
the  grant  of  the  letters  patent  is  that  there 
was  a  substantial  difference  between  the  in- 
ventions. 

The  circuit  court  found  these  differences 
between  the  two  machines:  That  in  the 
Kitselman  machine  the  spool  carriers  were 
shifted  from  one  section  to  another  by  slid- 
ing them  in  a  straight  path;  that  all  the 
spool  carriers  at  one  siae  of  the  spindles 
were  attached  together  and  moved  from  one 
section  to  another  by  means  of  a  common 
bar;  that  the  spindles  were  fastened  to  the 
pinions  and  rotated  with  them;  that  the 
spool  carriers  were  shifted  from  one  section 
to  another  by  a  hand  lever  provided  for 
that  purpose;  that  the  spool  carriers  were 
required  to  be  supported  at  both  ends;  that 
the  spool  carriers  could  readily  be  taken 
out,  turned  end  for  end,  and  reinstated  in 
place  again;  that  the  hollow  spindle  could 
not  be  made  stationary  without  destroying 
the  capacity  to  operate;  that  the  segmental 
ends  of  the  side  sections  of  the  twisters 
made,  with  the  lateral  end  pieces  of  the  cen- 
tral sections,  wheels  at  both  ends  of  the 
twisters,  resting  in  supports,  permitting 
their  rotation;  and  that  the  spool  carriers 
could  not  be  transferred  except  when  the 
parts  had  been  brought  to  a  position  of  rest 
and  the  pinions  were  stationary. 

That,  on  the  other  hand,  in  defendants'  , 
machine,  the  spool  carriers  rotated  through 
a  curvilinear  path;  that  the  spool  carriers 
were  each  separate  from,  and  moved  inde- 
pendently of,  the  others;  that  the  spindles 
were  fastened  to  the  frame  and  had  ttie  pin- 
ions loosely  mounted  on  them,  and  not  ro- 
tating with  the  spindles;  that  the  spool  car- 
riers were  shiftea  without  any  •lover  by  re- [24] 
versing  the  direction  of  the  rotation  of  the 
crank;  that  they  were  only  required  to  be 
supported  at  one  end,  and  could  not  be  tak- 
en out,  turned  end  for  end,  and  reinserted; 
that  the  spool  carriers  could  be  made  ro- 
tative instead  of  stationary;  that  the  ends 
of  the  central  spindles  and  the  spool  car- 
riers formed  no  wheels,  and  were  received  in 
no  bearings;  and  that  the  spool  carriers 
could  only  be  transferred  when  they  were 
rotated.  Finally,  that  the  spool  carriers  in 
the  two  machines  were  so  different  and 
mounted  and  operated  in  such  different 
ways  that  they  could  not  be  interchanged 
or  transferred  from  one  to  the  other  with- 
out reorganization. 

We  perceive  no  reason  to  decline  accept- 
ance of  these  findings  of  the  circuit  court, 
and  affree  with  that  cpurt  in  the  conclusion 
that  the  machines  lack  that  identity  of 
means  and  identity  of  operation  which  must 
be  combined  with  identity  of  result  to  con- 
stitute infringement. 

As  we  have  before  stated,  the  circuit 
court  of  appeals  concurred  with  the  circuit 
court  that,  unless  the  patents  sued  on  em- 
bodied a  pioneer  invention,  the  defendants^  * 
machine  was  so  differentiated  from  either 
of  the  others  that  the  charse  of  infringe- 
ment could  not  be  maintained.    The  circuit 
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wnrt  held  all  complainants'  patents  to  be 
only  inriDrovements  on  the  prior  art,  and 
dismissed  the  bill  on  the  ground  of  non- 
infringement. 

The  circuit  court  of  appeals  held  that  the 
KiUclman  patent  was  entitled  to  be  treated 
48  embodying  primary  invention,  and  to 
juch  liberal  construction  as  brought  defend- 
tnts*  machine  within  it.  The  decree  of  the 
circuit  court  was  therefore  reversed  because, 
in  the  opinion  of  the  circuit  court  of  ajx- 
peftis,  certain  claims  of  the  Kitselman  pat- 
ent were  infringed. 

For  the  reasons  given  in  treating  of  the 
Kitaclman  patent  we  think  that  none  of 
complainants'  patents  embodied  primary 
tnTention,  and  we  concur  with  both  the 
courts  below  that,  this  being  so,  the  differ- 
ences in  means  and  operation  between  de- 
fendants' machine  and  the  others  were  such 
that  there  was  no  infringement. 

It  does  not  seem  necessary  for  us  to  enu- 
merate these  differences  in  respect  of  the 
otbeT  three  patents.  This  was  well  done  in 
the  circuit  court,  and  the  circuit  court  of 
tSjtppeals  accepted  *the  view  of  t^hat  court  as 
to  the  absence  of  infringement  if  primary 
invention  did  not  exist.  We  are  content 
▼ith  that  conclusion. 

Decree  of  the  Circuit  Court  of  Appeals  re- 
verged;  decree  of  the  Circuit  Court  affirmed, 
tod  mandate  to  that  court  accordingly. 


JAMES  HENNESSY,  Maurice  Hennessy, 
Annand  Castellon,  and  Emanuel  Cas- 
taigne,  Appts,, 

V, 

RICHAKDSON  DRUG  COMPANY. 

(See  S.  C  Reporter's  ed.  25-85.) 

Jurisdiction  of  circuit  court — diverse  citi- 
eenship— citizens  of  foreign  states — suffir 
eiency  of  allegation. 

Complainants*  description  of  themselves,  in  a 
bill  In  a  suit  against  a  citizen  of  Nebraska, 
aa  *'a]l  of  Cognac  In  France,  and  citizens  of 
thk  Republic  of  France,*'  Is  sufficient,  without 
any  ayerment  of  alienage,  to  bring  the  suit 
within  the  provisions  of  25  Stat,  at  L.  433, 
chap.  866.  conferring  original  Jurisdiction  up- 
on flPcult  courts  of  the  United  States  of  all 
•alts  In  which  there  Is  "a  controversy  be- 
tween citizens  of  a  state  and  foreign  states, 
dtlzens,  or  sobjects." 

[No.  203.] 

Argued   and    submitted    March    12,     1903. 
Decided  March  2S,  1909, 

APPEAL  from  the  Circuit  Court  of  the 
United  SUtes  for  the  District  of  Ne- 
braska to  review  a  decree  which  dismissed 
for  want  of  jurisdiction  a  suit  by  citizens  of 
^be  Bepublic  of  France  against  a  citizen  of 
^  state  of  Nebraska  to  restrain  the  in- 

Note. — As  to  suffldencp  of  averments  of  citi- 
«Mhfp  to  show  jurisdiction  in  Federal  courts — 
«ee  note  to  Shlpp  v.  Williams,  10  C.  C.  A.  261. 
^89  U.  8.  U.  S.,  Book  47. 


fringement  of'  a  trademark.  Reversed  and 
remanded  for  rehearing  on  the  merits. 

The  facts  are  stated  in  the  opinion. 

Mr,  Adolph  L.  Plncoffs  argued  the 
cause,  end,  with  Messrs,  James  L,  Hopkins 
and  Richard  8.  Horton,  filed  a  brief  for  ajv* 
pellants : 

All  persons  born  in  the  allegiance  of  the 
King  are  natural-born  subjects,  and  aJl  per- 
sons bom  in  the  aJl^iance  of  the  United 
States  are  natural-bom  citizens. 

United  States  v.  Wong  Kim  Ark,  169  U. 
S.  649,  662,  664,  42  L.  ed.  890,  895,  896,  18 
Sup.  Ct.  Rep.  456;  United  States  v.  Rhodes, 
1  Abb.  U.  S.  28,  Fed.  Cas.  No.  16,151. 

The  term  "citizen,"  in  our  law,  is  pre- 
cisely analogous  to  the  term  "subject,"  in 
the  common  law;  and  the  change  of  phrase- 
ology hajs  entirely  resulted  from  the  change 
of  gov<ernment.  The  sovereignty  has  been 
transposed  from  one  man*  to  the  collective 
body  of  the  people,  and  a  subject  of  the 
King  is  now  a  citizen  of  the  state. 

United  States  v.  Wong  Kim  Ark,  169  U. 
S.  649,  662,  664,  42  L.  ed.  890,  895,  890,  18 
Sup.  Ot.  Rep.  456;  State  v.  Manuel,  20  N. 
C.  144   (4  Dev.  &  B.  L.  20). 

The  word  "or"  may  be  changed  bo  "and," 
in  interpreting  a  s^tute,  only  where  the 
word  used  would  lead  to  absurd  results  and 
would  be  clearly  contrary  to  the  intention 
of  the  Leglislature. 

Endlich  Interpretation  of  Statutes,  §  305. 

Mr,  Charles  F.  Tuttle  submitted  the 
cause  for  appellee: 

The  juiisdictional  facts  as  to  the  alienage 
of  complainants  and  their  alleged  partner- 
ship are  not  properly  pleaded. 

Stuart  V.  Easton,  156  V'.  S.  46,  39  L.  ed. 
341,  15  Sup.  Ct.  Rep.  268. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

This  was  a  bill  alleging  that  complain- 
ants were  "all  of  Cognac  *in  France,  and [33) 
citizens  of  the  Republic  of  France,"  and 
that  defendant  was  a  citizen  of  Nebraska, 
and  a  resident  of  the  judicial  district  there- 
of;  that  complainants  owned  and  employed 
a  certain  trademark  for  Hennessy  brandy 
(which  they  produced,  bottled,  and  sold), 
of  a  value  exceeding  $2,000,  which  trade- 
mark had  been  properly  registered  in  the 
Patent  Office  under  the  act  of  Congress  of 
March  3,  1881  [21  Stat,  at  L.  502,  chap. 
138,  U.  S.  Comp.  Stat.  1901,  p.  3401] ;  and 
that  defendant  was  selling  an  imitation 
**Hennessy  brandy,"  using  facsimiles  of 
complainants'  traae  name,  devices,  and  la- 
bels. Injunction,  profits,  and  damages  were 
prayed  for. 

The  case  was  brought  to  issue,  heard  on 
pleadings  and  proofs,  and  dismissed,  it  be- 
ing held  that  the  court  had  no  jurisdiction, 
because  "complainants'  citizenship  or  alien- 
age is  not  allege4i  as  required;"  and  also 
that  the  case  Was  with  defendant  on  the 
merits. 

The  decree  stated,  among  other  things: 
"And  the  court  finds  that  neither  the  bill, 
nor  the  bill  as  amended,  nor  the  evidence, 
shows  the  citizenship  of  complainants,  or 
any  of  them,  so  as  to  confer  jurisdiction  up- 
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on  this  court.  And  the  court  further  finds 
with  and  for  the  defendants  and  against 
the  complainants  on  the  evidence,  and  that 
the  bill  as  amended  is  without  equity. 
And,  for  both  and  all  the  reasons  hereinbe- 
fore recited/'  the  bill  was  dismissed. 

The  court  then  granted  a  certificate  in 
these  words:  "It  is  certified  that  the  ques- 
tion of  jurisdiction  referred  to  in  the  opin- 
ion was  passed  upon,  but  that  the  case  was 
also  determined  upon  its  merits.  The  ques- 
tion of  jurisdiction  set  forth  in  the  opinion 
filed  herein,  together  with  the  question  of 
the  merits  of  the  case,  is  hereby  certified  to 
the  Supreme  Court,  all  of  which  are  shown 
by  the  decree  and  the  opinion." 

An  appeal  was  takei^  directly  to  this 
court  under  the  first  of  the  classes  of  cases 
enumerated  in  §  6  of  the  judiciary  act  of 
March  3.  1891  (20  Stat,  at  L.  827,  chap. 
617,  U.  S.  Comp.  Stat.  1901,  p.  549),  and 
we  are  shut  up  to  the  consideration  of  the 
question  of  jurisdiction  alone.  We  do  not 
understand  that  the  amount  in  controversy 
was  treated  below  as  having  any  bearing  in 
respect  of  that  question.  The  act  of  March 
3,  1881,  provides  for  jurisdiction  "without 
regard  to  the  amount  in  controversy,"  and 
(84]  the  averment  here  was  that  the  *  value  of 
the  trademaiic  exceeded  $2,000.  The  point, 
however,  was  not  relied  on,  and  we  confine 
ourselves  to  the  question  of  jurisdiction  as 
dependent  on  citizenship. 

by  the  Constitution  the  judicial  power  of 
the  United  States  extends  to  controversies 
between  citizens  of  a  state  "and  foreign 
states,  citizens,  or  subjects."  And  by  stat- 
ute, circuit  courts  of  tlie  United  States 
have  original  cognizance  of  all  suits  of  a 
civil  nature,  at  oonmion  law  or  in  equity, 
in  which  there  is  "a  controversy  between 
citizens  of  a  state  and  foreign  states,  citi- 
zens, or  subjects."  25  Stat  at  L.  433,  chap. 
860. 

In  Stuart  v.  Eaaton,  156  U.  S.  46,  89  L. 
ed.  341,  16  Sup.  Ct.  Rep.  268,  it  was  held 
that  by  the  description  of  plaintiff  as  "a 
citizen  of  London,  England,"  the  fact  that 
he  was  a  subject  of  the  British  Crown  was 
not  made  affirmatively  to  appear  as  re- 
quired; but,  in  the  case  at  bar,  complain- 
ants described  themselves  as  "all  of  Cop:nac 
in  France,  and  citizens  of  the  Republic  of 
France,"  and  this  was  sufiicient. 

No  averment  of  alienage  was  necessary. 
It  is  true  that  by  §  6  of  Che  judiciary  act  of 
March  3,  1891,  the  judgments  and  decrees 
of  the  circuit  courts  of  appeals  were  made 
final  in  cases,  among  others,  in  which  the 
jurisdiction  was  dependent  entirely  on  the 
opposite  parties  to  the  suit  or  controversy 
being  citizens  of  different  states,  or  "aliens 
and  citizens  of  the  United  States."  But 
the  word  "aliens"  as  there  used  embraces 
subjects  or  citizens  of  foreign  countries,  and 
not  merely  persons  resident  in  this  country, 
who  owe  allegiance  to  another.  And  the 
langiuLge  of  the  Constitution  and  of  the  act 
determining  the  jurisdiction  of  the  circuit 
courts  is  explicit. 

In  Chisholm  v.  Georgia,  2  Dall.  419,  456, 
1  L.  ed.  440,  456,  Mr.  Justice  Wilson  said 
that  under  the  Constitution  of  the  United 
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States  "there  are  citizens,  but  no  subjects. 
'Citizen  of  the  United  States.'  'Citizens  of 
another  state.'  'Citizens  of  different  states.* 
'A  state  or  citizen  thereof.'  The  term  'sub> 
iect'  occurs,  indeed,  once  in  the  instrument ; 
out  to  mark  the  contrast  strongly,  the  epi- 
thet 'foreign'  is  prefixed." 

The  supreme  court  of  North  Carolina,  ii> 
Htate  V.  Manuel,  20  N.  C.  (4  Dev.  &  B.  L.) 
20,  26  (quoted  in  United  States  v.  Won<r 
Kim  Ark,  169  U.  S.  649,  42  L.  ed.  890,  18 
Sup.  Ct.  Rep.  456),  said:  "The  term  'citi- 
zen,' as  understood  in  our  law,  is  precisely 
analc«;ou8  to  the  term  'subject'  in  the  com- 
mon *law,  and  the  change  of  phrase  has  en-[36| 
tirely  resulted  from  the  change  of  govern- 
ment. The  sovereignty  has  been  trans- 
ferred from  one  man  to  the  collective  body 
of  the  people;  and  he  who  before  was  a  'sub- 
ject of  the  King*  is  now  'a  citizen  of  th& 
state.' " 

In  that  view,  .the  people  of  France  ara 
properly  described  as  citizens  of  that  Ke- 
public. 

As  complainants  were  citizens  of  a  for- 
eign state,  and  defendant  was  a  citizen  of 
Nebraska,  bm  afiirmatively  appeared  from 
the  pleadings,  no  issue  of  fact  arising  in 
that  regard,  the  circuit  court  had  jurisdic- 
tion. 

Decree  reversed,  and  cause  remanded  for 
rehearing  on  the  merits. 


Jamkb  Hennesst  et  aL,  Appts^ 

V. 

Walter  Moise  et  ol.  (No.  204 > 


James  Hennesst  et  ol.,  Appta,, 

V. 

Carrie  Mat  et  al,  (No.  205) 
(See  8.  C.  Reporter's  ed.  85.) 

Mr.  Chief  Justice  Fuller  t 

These  cases  must  take  the  same  course  a» 
that  just  decided,  and  the  same  decrees  wiU 
he  entered. 


P.  H.  KIRWAN,  as  United  States  Surveyor 
General  for  the  District  of  Minnesota,, 
and  Thomas  H.  Croswell,  Appta,, 

SIMON  J.  MURPHY,  George  O.  Robinson^ 
£lisha  A.  Flinn,  and  Temple  E.  Dorr. 

(See  S.  C.  Reporter's  ed.  85-66.) 

Equitable  jurisdiction — irreparable  injurp 
— multiplicity  of  suits — interference  tcith 
executive  administration, 

NoTB. — On  the  scope  of  equitable  fuHsdietiam 
— see  notes  to  Faller  t.  Detroit  F.  ft  M.  Ins.  Co. 
(C.  C.  N.  D.  in.)  1  L.  R.  A.  801 ;  and  Corinth 
T.  Locke  (Vt.)  11  L.  R.  A.  207. 

On  the  jurisdiction  of  equity  where  remedy  at 
law  exists — see  notes  to  Meldrain  r.  Meldrum 
(Colo.)  11  L.  R.  A.  65;  Delaware,  L.  ft  W.  R. 
Co.  V.  Central  Stockyards  al  T.  Co.  (N.  J.  Bq.y 
6  L.  R.  A.  855 ;  and  Tyler  v.  Savage,  36  L.  ed. 
U.  S.  83. 

180  U.  $L 


1902. 


KXBWAN  T.  MUBPHT* 


M-89 


2.  The  preTentlon  of  Irrepanble  Injiiry  and  of 
a  nmltlpliclty  of  suits  cannot  be  inyoked  as 
grounds  for  equitable  relief  against  a  threat- 

•  ened  sanrej,  under  direction  of  the  Land  De- 
partment, of  lands  to  which  complainants  as- 

•  aert  title,  but  which  the  Department  claims 
to  be  ansarveyed  public  landa  of  the  United 
States,  where  such  surrey  can  be  made  with- 
out material  Injury  to  the  soil  or  tlmt>er,  and 
the  persons  directly  Interested  in  such  sur- 
rey are  not  made  parties,  are  not  numerous, 
and  assert  separate  and  Independent  rights. 

S.  The  courts  cannot  Interfere  with  the  execu- 
tive administration  of  the  Land  Department 
by  enjoining,  at  the  Instance  of  persons 
claiming  to  be  the  owners  of  the  land,  a  sur- 
rey, under  the  direction  of  such  Department, 
of  certain  lands  lying  between  an  alleged 
meander  line  and  the  actual  waters  of  a  lake, 
which  are  claimed  by  the  Department  to  be 
nnsurreyed  public  lands  of  the  United  States. 

[No.  161.] 

Argued  January  30,  February  2,  1903,    De- 
cided April  6,  1903. 

APPEAL  from  the  United  States  arcuit 
Court  of  Appeals  for  the  Eighth  Cir- 
cuit to  review  a  decree  which  affirmed  a  de- 
cree of  the  Circuit  Court  for  the  District 
of  Minnesota  perpetually  enjoining  a  sur- 
vey, under  the  direction  of  the  'Lsmd  De- 
partment, of  certain  lands  claimed  by  it  to 
be  unsurveyed  public  lands  of  the  United 
States.  Reversed  and  remanded  to  the  Cir- 
cuit Court,  with  directions  to  dismiss  the 
bill. 

See  same  case  below,  48  C.  C.  A.  399,  109 
Fed.  354. 

Statement  by  Mr.  Cbief  Justice  Fuller  t 
Murphy  and  others  filed  their  bill  of  com- 
plaint in  the  United  States  circuit  court  for 
the  district  of  Minnesota  against  Kirwan,  as 
United  States  surveyor  general  for  that  dis- 
trict, and  lliomas  H.  Croswell,  as  deputy 
surveyor,  to  enjoin  them  from  surveying,  by 
direction  of  the  Commissioner  of  the  General 
Land  Office,  certain  lands  claimed  by  the 
Land  Department  to  be  unsurveyed  public 
lands  of  the  United  States. 

Complainants  alleged  that  they  owned  lots 
1.2.  and  3  of  section  2 ;  lots  1  and  2  of  section 
3 ;  lots  1  and  8  and  parts  of  lots  6  and  7  ot 
section  4 ;  and  certain  described  parts  of  sec- 
tions 9.  10,  and  11,  in  township  67  north, 
range  17  west,  4th  principal  meridian,  Min- 
nesota, deriving  title  thereto  through  mesne 
conveyances  and  patents  from  the  govern- 
ment :  that  the  land  was  surveyed  by  Henry 
S.  Howe  in  June,  1876, and  records  of  the  sur- 
vey and  field  notes  were  approved  by  the  sur- 
veyor general  August  7,  1876,  and  a  plat 
therefrom  was  by  him  duly  made  and  sub- 
mitted to  the  Commissioner  of  the  General 
Land  Office;  that  complaint  was  filed  against 
the  accuracy  and  good  faith  of  the  survey, 
which  the  Commissioner  dismissed,  and  June 
11,  1879,  approved  the  survey  and  plat, 
which  were  duly  filed  and  are  the  only  sur- 
vey and  plat  of  the  township  ever  made  or 
adopted  by  the  government,  and  according  to 
them  the  si^vernment  sold  and  disposed  of  all 
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the  land  in  the  township;  that  the  miwwew,. 
field  notes,  and  plat  were  incorrect,  and  didl 
not  accurately  snow  the  location  and  8ubdi» 
visions  of  the  land  and  water  of  the  town- 
ship, for  that  Cedar  Island  lake  is  smaller 
than  delineated,  and  several  of  the  complain- 
ants' fractional  lots  are  larger,  and  others 
are  smaller,  than  shown  on  the  plat;  that 
complainants  purchased  said  landa  for  value 
as  extending  to  the  lake  upon  an  estimate  of 
the  timber  thereon,  without  knowledge  *of[37] 
the  inaccuracy  or  fraud  of  the  survey;  that 
the  principal  consideration  inducing  such 
purchase  was  that  the  land  bordered  on  thfr 
lake  and  they  owned  other  timber  lands,  th» 
timber  from  which  could  be  brought  to  mar- 
ket  by  floating  through  the  lake  and  its  out- 
let down  the  St.  Louis  river,  t^en  the  onl^ 
means  of  transport;  that  in  1892  five  cer- 
tain settlers,  knowing  complainants'  rights 
and  claims,  petitioned  for  a  survey  of  sai<i 
lands,  which  the  surveyor  general  recom* 
mended  to  the  Conunissioner  of  the  Gener^ 
al  Land  Office  should  be  allowed,  but  the* 
petition  was  disallowed,  whereupon,  on  ap- 
peal to  the  Secretary  of  the  Interior,  sucb 
proceedings  were  thereafter  had  that  in  Oc- 
tober, 1805,  the  Commissioner  of  the  Gen- 
eral Land  Office  directed  the  United  States* 
surveyor  general  of  the  district  of  Minneso- 
ta to  make  a  resurvey,  which  order  was 
ratified  and  confirmed  in  November,  1896; 
that  the  contract  for  the  resurvey  of  said 
land  had  been  let  by  the  surveyor  general 
to  Croswell,  and  the  survey  was  about  to 
commence. 

The  bill  averred  that  "by  a  new  survey  of 
said  lands  your  orators  will  be  put  to  great 
and  vexatious  Uti^tion  in  making  proof  of 
their  title  in  actions  against  parties  who 
are  wholly  irresponsible;  that  a  veij  large 
amount  of  the  timber  standing  as  a/oresald 
on  the  land  of  your  orators  and  owned  bj 
them  will  be  destroyed  in  the  making  of 
such  proposed  survey,  and  the  remainder 
thereof  exposed  to  damage  by  fire  l^  reason 
of  said  resurvey,  and  jrour  orators  will  bo 
thereby  irreparably  injured.** 

The  prayei;  was  that  the  "surveyor  gen- 
eral, his  agents,  attorneys,  solicitors,  ajM§ 
servants  may  be   restrained  by  the  order 
and  injunction  of  this  honorable  court  froii> 
entering  into  any  contract  for  the  survej* 
of  the  lands  iierein  described,  or  from  sur- 
veying the  same,  or  from  taking  any  action* 
for  a   survey   of  said   lands  or   any   part 
thereof,  and  that  boundaries  of  said  lands 
of  your  orators  may  be  defined  and  set  out 
in  the  decree  and  order  of  this  honorable 
court,  and  that  all  necessary  direction  may 
be  given  them  for  that  purpose  and  to  es- 
tablish the  boundaries  of  said   lands,  and 
that  your  orators  may  be  protected  in  the 
use  and  enjoyment  of  such  lands  so  owned 
by  them  as  aforesaid,  extending  to  and  in- 
cluding  the   shores   of   said    (>dar   Island 
*lakc  and  to  the  center  of  said  lake,  and  [38) 
that  said  defendant  and  his  successors  in  of- 
fice may  be  perpetually  enjoined  from  letting 
said  contract  for  the  survey  of  said  land  or 
any  part  thereof,  and  from  surveying  the 
same  or  any  part  thereof,  and  that  your 

69» 


«-40 


SUPBEME  COUBT  OF  THE  UlOTED  STATES. 


Oct.  TKBify 


orators  roaj  have  such  other  and  further 
,  relief  as  to  this  court  may  seem  meet." 

Argument  was  had  on  the  application  for 
a  temporary  injunction,  and  the  matter 
taken  under  advisement,  whereupon  defend- 
ants tiled  their  joint  answer  to  the  bill. 

Defendants  admitted  the  making  of  a 
contract  of  survey  of  the  unsurveyed  lands  in 
these  sections  lying  between  Howe's  purport- 
ed meander  line  and  Cedar  Island  lake;  that 
in  1876  a  contract  was  made  with  Howe  for 
the  survey  of  the  township,  and  that  he  re- 
turned the  field  notes  of  a  pretended  sur- 
vey, from  which  a  plat  was  made  and  ap- 
proved; but  defendants  averred  that  Howe 
surveyed  only  the  exterior  lines  of  the 
township,  and  in  fact  made  no  subdivision 
thereof,  nor  surveyed  the  lands  within  it; 
that  his  field  notes  were  false,  fraudulent, 
and  fictitious,  and  the  plat  made  therefrom 
was  false  and  incorrect; they  admitted  that 
the  survey  and  plat  were  approved  by  the 
Commissioner  of  the  General  Land  Office 
after  complaint  to  him  of  its  inaccuracy, 
but  not  until  after  withdrawal  of  the 
charge  of  inaccuracy  by  the  person  making 
it.  They  admitted  that  an  exhibit  a^ 
tached  to  the  bill  was  a  true  copy  of  such 
approved  plat;  they  denied  that  all  of  the 
lands  were  disposed  of  by  the  government, 
and  alleged  that  about  1,200  acres  in  these 
sections  were  never  disposed  of  and  were 
still  unsurveyed,  lying  between  Cedar  Island 
lake  and  the  lots  described,  all  of  which  un- 
surveyed land  is  the  land  referred  to,  and  is, 
by  the  plat  made  from  Howe's  field  notes, 
indicated  as  part  of  Cedar  Island  lake; 
they  allege  that  no  lots  conveyed  to  the 
complainants  were  smaller  than  shown  on 
the  plats;  that  the  true  relative  size  of  the 
laJce  to  that  shown  in  the  plat  was  that 
shown  on  an  exhibit  attached,  and  that  the 
land  beween  the  lake  and  the  boundary  line 
of  the  fractional  lots  was  1,200  acres  of  un- 
surveyed government  land  as  referred  to; 
defendants  denied  the  good  faith  of  com- 
plainants, and  alleged  complainants'  full 
participation  in  the  contest  proceedings  re- 
sulting in  the  decision  and  order  for  the 
|89]8urvey  'of  these  lands,  and  that  the  Com- 
missioner and  the  Secretary  of  the  Interior 
had  full  jurisdiction  to  pass  on  the  ques- 
tion, and  to  make  the  decision  and  order. 
The  answer  denied  that  the  timber  on  com- 
plainants' land  would  be  destroyed  or  dam- 
aged in  making  such  survey,  and  denied 
«very  averment  of  the  bill  except  as  in  the 
answer  averred  or  denied. 

The  circuit  court  granted  the  prelimi- 
nary injunction,  and  its  order  was  affirmed 
by  the  circuit  court  of  appeals  for  the 
eighth  circuit.  28  C.  C.  A.  348,  49  U.  S. 
App.  658,  83  Fed.  275.  An  appeal  was 
taken  to  this  court  and  dismissed.  170  U. 
S.  205,  42  L.  ed.  1009,  18  Sup.  Ct  Rep. 
692. 
,  The  cause  then  went  to  final  hearing,  and 

the   circuit  court  found  the   facts  as  -fol- 
lows: 

"1.  On  or  about  April  26,  1876,  a  con- 
tract for  the  survey  of  all  lands  in  town- 
ship 57  north,  of  range  17  west,  in  St 
^00 


Louis  county,  Minnesota,  was  made  by  the       , 

fovemment  of  the  United  States  with  one 
[enry  S.  Howe,  as  a  deputy  surveyor  of 
the  United  Stat^,  and  thereafter  said  Howe 
made  and  filed  what  purported  to  be  field 
notes  of  a  ^rvev  of  said  township,  from 
which  a  purported  oflScial  plat  of  said  town- 
ship  was  thereafter  made  and  approved  by 
the  surveyor  general  of  the  Umted  Stat^ 
for  the  district  of  Minnesota  and  by  the 
Commissioner  of  the  General  Land  Office,  of 
which  plat  Exhibit  A,  attached  to  the  bill 
of  complainants,  is  a  substantially  correct 
copy. 

''2.  There  is  no  evidence,  nor  any  marks 
upon  the  ground,  to  indicate  that  any  ac- 
tual survey  of  said  township  57  was  ever 
made  by  said  Howe,  as  required  by  his  said 
contract,  and  l^  the  rules  and  regulations 
of  the  General  Land  Office,  or  at  all,  beyond 
the  running  and  due  marking  of  the  exte- 
rior boundary  lines  of  said  township,  where 
the  section,  quarter,  and  other  posts  and 
markings  established  by  him  are  and  al- 
ways have  been  clear,  distinct,  and  readily 
found  and  traced.  There  is  no  evidence  on 
the  ground  that  section  lines  were  ever  run 
bv  him  in  or  across  said  township,  or  sec- 
tion corner  posts  or  quarter  posts  ever  lo- 
cated or  set  by  him,  except  a  corner  post  at 
the  northwest  comer  of  section  thirty-six 
(36)  and  a  quarter  post  in  the  western  line 
of  said  section  thirty-six  (36),  and  there  is 
no  evidence  that  witness  trees  were  ever 
blazed  or  marked  by  him. 

*"3.  .Cedar  Island  lake  Is  a  navigable,  [40] 
deep,  and  permanent  body  of  water,  fed 
principally  by  springs,  having  an  area  of 
about  nine  hundred  (900)  acres,  instead  of 
about  eighteen  hundred  (1,800)  acres  as 
described  in  the  field  notes  of  Howe  and 
shown  on  said  official  plat  of  said  township. 
Instead  of  the  shores  of  said  lake  being  low 
and  swampy  as  stated  in  said  field  notes, 
the  banks  are  generally  high  and  sloping 
lands,  suitable  for  agriculture,  extenaing 
around  the  lake,  and  support  a  good 
growth  of  pine  and  other  forest  trees  large 
enough  for  lumbering,  such  as  will  not 
grow  in  water.  The  condition  was  the  same 
in  1876,  and  no  material  part  of  the  land 
surrounding  the  lake  is  accretion.  South- 
erly and  westerly  of  said  Cedar  Island  lake 
are  five  other  deep,  navigable,  and  perma- 
nent lakes  in  the  same  township,  none  of 
which  are  shown  by  the  field  notes  of 
Howe's  survey  or  upon  said  government 
official  plat  of  said  township,  and  all  of 
which  have,  since  the  making  of  said  offi- 
cial plat,  been  sold  and  patented  by  the 
government  as  land  according  to  said  plat. 
''4.  There  is  no  evidence  upon  the  ground 
that  any  meander  line  of  said  Cedar  Island 
lake  was  ever  surveyed  by  said  Howe,  or  any 
meander  posts  placed  by  him  about  said 
lake,  except  one  where  the  north  line  of  said 
township  encounters  said  lake.  And  the 
outlet  of  said  lake  is  at  a  difTerent  place 
from  that  described  in  said  field  notes  and 
shown  upon  said  official  plat.  After  the 
making  of  the  said  survey  and  plat  and  be- 
fore its  approval,  complaints  touching  the 
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accuracy  thereof  w«t«  made  to  the  Commis- 
sioner of  the  General  Land  Office,  but,  on 
the  withdrawal  of  such  complaints,  the  said 
survey  and  plat  were  approved. 

*'5.  The  land  lying  between  the  actual 
water  line  of  said  Cedar  Island  lake 
and  the  meander  line  of  thai  lake,  as 
delineated  on  said  official  plat  of  said  town- 
ship, comprises  the  land  m  controversy  in 
this  suit,  and  is  the  same  land  directed  to 
be  surveyed  by  the  Commissioner  of  the 
General  Land  Office  and  referred  to  in  the 
surveyor's  contract,  which  is  attached  as 
Exhibit  A  to  the  answer  in  this  suit,  being 
therein  described  as  'the  public  lands  situ- 
ate in  sees.  2,  3,  4,  0,  10,  and  11,  in  town- 
ship No.  57  N.,  R.  17  W.,  of  the  4th  princi- 
f41]pal  meridian,  lying  'between  the  old  mean- 
der boundary  of  Cedar  Island  lake,  as. given 
by  the  original  field  notes  of  Henry  S. 
Howe,  U.  S.  deputy  surveyor,  approved  by 
the  surveyor  general  of  Minnesota,  Aug.  19, 
187G,  and  the  shore  line  of  said  Cedar  Is- 
land lake.' 

''6.  Prior  to  the  commencement  of  this 
suit  the  United  States  has  sold,  and  by  its 
patents  has  conveyed  to  the  purchaser,  ac- 
cording to  said  official  plat  made  from  said 
Howe  survey,  all  the  land  in  said  township 
67,  as  the  same  appeared  upon  said  plat;  to 
which  plat  all  of  said  patents  expressly  re- 
fer; it  being  then  and  still  the  only  govern- 
ment plat  of  said  township. 

"7.  The  complainants  are  the  grantees 
and  owners  by  mesne  conveyances  from  the 
patentees  of  the  record  title  to  the  follow- 
ing-described fractional  lots  in  said  town- 
ship, to  wit:  Lots  one  (1),  two  (2),  and 
three  (3),  in  section  two  (2)  ;  lots  one  (1) 
and  two  (2),  in  section  three  (3) ;  lots  one 
( 1 )  and  eight  ( 8 ) ,  and  portions  of  loU 
three  (3),  five  (5),  and  six  (6),  in  section 
four  (4);  lote  one  (1),  two  (2),  three  (3), 
and  four  (4),  in  section  nine  (0) ;  lots  one 
(1),  two  (2),  three  (3),  and  four  (4),  in 
section  ten  (10)  ;  and  lot  three  (3)  in  sec- 
tion eleven  (11),— being  the  same  lands 
which  are  more  particularly  described  in 
complainants'  bill;  and  each  of  which  frac- 
tional lots  appear  and  are  represented  on 
said  official  plat  as  bounded  by  and  upon 
said  Cedar  Island  lake. 

"8.  So  far  as  appears,  none  of  the  patent- 
ees of  said  lands  had  any  notice  or  knowl- 
edge X)f  a.r)j  fuaud  or  misconduct  on  the 
pai-t  of  said  Howe  in  or  about  the  making 
of  said  survey  and  field  notes,  and  all  were 
purchasers  in  good  faith  of  said  lands. 

•*a.  Complainants  purchased  said  frac- 
tional lot«  of  land  of  the  patentees  or  their 
grantees  for  the  pine  timber  thereon,  and 
the  cK)nvenience  of  landing  the  same  in  the 
said  Cedar  Island  lake,  to  be  driven  to  the 
pla«e  of  manufacture;  and  before  such  pur- 
chase, in  the  year  1883,  caused  said  lands 
to  be  explored  and  examined  by  an  expe- 
rienced timber  estimator,  who,  in  making 
spch  examination,  used,  as  is  customary  in 
such  cases,  a  copy  of  said  official  plat  of 
said:  to^rnHhip,  which  did  not  have  upon  it 
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any  statement  of  the  acreage  or  anrmmt  of' 
♦land  in  any  of  the  subdivisions ;  and*  who[Ml  j 
reported  to  the  compfainants  his  estimate 
of  the  amount  of  pine  timber  on  said  landsi 
and  the  general  character  of  said  land,  and 
the  riparian  character  thereof  as  bounded 
upon  said  Cedar  Island  lake;  but  did  not  ■ 
discover  or  report  any  fraud  or  error  in  the  • 
survey  of  said  township,  or  any  error  or 
mistaJce  in  the  said  official  plat.    And  the- 
said  complainants  purchased,  paid  for,  and: 
took    conveyances   of    said    lands    in    good 
faith,  and  without  any  notice  or  knowledge 
of  any  such  fraud,  error,  or  mistake. 

*40.  The  other  permanent  lakes  in  said 
township,  not  shown  upon  such  official  pl^t^ 
but  appearing  thereon  as  land,  and  since^ 
sold  and  patented  by  the  government  as- 
land  according  to  such  official  plat,  inoltidA* 
areas  equal  to  the  area  of  said  Cedar  Is- 
land lake;  and  portions  of  such  lakes  were- 
purchased  by  complainants  as  land  with' 
their  other  purchases  in  said  township^ 

"11.  The  survey  sought  to  be  restrained': 
in  this  suit  was  ordered  by  the  Commission^ 
er  of  the  General  Land  Office,  upon  the  di* 
rection  of  the  Secretary  of  the  Interior,  ioi 
a  proceeding  instituted  by  certain  settlers^ 
upon   the   land   in   controversy;    of    which* 
proceedings  the   complainants   had  due  no* 
tice,  and  in   which   they  appeared."     [IjOS^ 
Fed.  104.] 

And  the  circuit  court  decreed: 

"That  the  complainants  are  the  grantees 
and  owners,  by  mesne  conveyances  from  the- 
patentees,  of  the  title  of  record  and,  in  fact, 
to  the  following-described  fractional  lots^ 
situate  in  township  fifty-seven  (57)  north,, 
range  seventeen  (17)  west,  in  the  county  of 
St.  Louis,  state  of  Minnesota,  to  wit:"* 
[Here  follows  description  of  lots.]  "being 
the  same  lands  which  are  more  particularly 
described  in  the  complainants'  bill  of  com- 
plaint herein;  and  that  said  above-de- 
scribed fractional  lots  extend  to,  and  are 
bounded  by  and  upon,  the  actual  waters  of 
Cedar  Island  lake. 

"It  is  further  ordered,  adjudged,  and  de- 
creed that  the  defendants  have  no.  jurisdic- 
tion or  authority  to  meddle  with  said  lands, 
or  to  make  the  survey  complained  of  in  the 
bill  of  complaint  herein;  and 

"It  is  further  ordered,  adjadged,  and  de- 
creed that  the  injunction  ^heretofore  issued  [43] 
in  this  cause  be,  and  the  same  is  hereby, 
made  perpetual;  and  that  the  said  defend- 
ants and  their  successors,  representatives, 
and  assigns  be,  and  they  are  hereby,  sever- 
ally and  perpetually  restrained  and  en- 
joined from  surveying,  or  causing  to  be  sur- 
veyed, the  lands  hereinbefore  described,  or 
any  part  thereof."    And  for  costs. 

Appeal  was  then  taken  to  the  circuit 
court  of  appeals  and  the  decree  affirmed. 
48' C.  C.  A.  399,  109  Fed.  354.  Thereupon 
the  case  was  brought  to  this  court. 

The  following  drawing,  taken  from  peti- 
tioners' brief,  sufficiently  illustrates  the 
situation: 
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Jsfiifant  Attorney  Oentfrot  V«m  D«tkb- 
"ter  argued  the  cause,  and,  with  Jfr.  Jotepk 
X.  Wtbtter,  filed  a  brief  for  aftpellanta: 

Suita  in  equity  ahaJt  not  be  Mutaiaed  in 
«ither  of  the  courta  of  the  United  Stafan  in 
«n7  caae  where  t.  plain,  adeauate,  and  com- 
jfil«te  remedy  may  be  had  at  law. 

Ven  York  Omranty  d  Indemnity  Co.  t. 
Ifemfihu  Water  Co.  107  U.  8.  205,  27  L.  ed. 
^484,  2  Sup.  OL  Rep.  279;  Whitehead  v.  Shat- 
4uek,  138  U.  B.  146,  34  L.  ed.  873,  11  Sup. 
CL  H^.  276;  Buzard  v.  Houatoti,  119  U.  B. 
3SI,  .to  L.  ed.  463.  7  Bap.  Ot.  Rep.  24S. 

The  rule  is  jurisdictional  to  relief  in  equi- 
ty, and  enforced  in  repeated  dectriona.  It  is 
enforced  by  the  court  sua  aponta,  though  not 
■vlaed  by  the  pleading*  or  briefi  of  oouneeL 

Uantoard  t.  Andreic*.  106  U.  5.  B72,  27  L. 
«d.  271,  1  Bup.  Ct.  Rep.  G44;  Parker  v.  Win- 
nipieeogee  Lake  Cotton  <E  Woolen  Co.  Z 
Black,  545,  17  L.  ed.  333 ;  Fiasell  t.  Oregg, 
113  U.  B.  651,  28  L.  ed.  904,  6  Sup.  Ct  Rep. 
«31;  Smith  t.  Boarbon  County,  127  U.  S. 
105,  111,  32  L.  ed.  73,  77,  8  Sup.  Ot  Rep. 
1043;  Ritttell  V.  Clark,  7  Crancf.  69,  3  L. 
ed.  271;  Dowm  r.  Chicago,  11  WalT  106,  20 
Ij.  sd.  65. 

Fa>!ta  must  bs  distinoUy  avenred  which 
Aon  that  appnheiwifni  of  frreparablo  in- 
jmy  u  well  founded. 

Bueiell  T.  CUnrk,  7  Cnach,  60,  3  L.  ed. 
ZTl;  Gruitskthank  v.  BidmU,  176  U.  8.  73, 
44  L.  ed.  377,  20  Sup.  Ot  R^.  280;  Wattoti 
-».  fi'utherl.wMl,  6  Wall.  74,  18  L.  ed.  580; 
■Ooodell  V.  Laeaen,  60  IlL  145;  MoBenry  T. 
.Jetrett,  90  N.  Y.  68;  Branch  Tump.  Co.  v. 
Yuba  County,  13  Cal.  190;  Jerome  v.  Aoaa, 
7  Johns.  Ch.  SIS,  11  Am.  Dec.  484;  Spofford 
<v.  Bangor  A  B.  R.  Co.  66  Me,  51. 

Thii  wait  cannot  be  maintained  upon  tbo 
;grtniDd  of  tJireatened  trespaaa. 

Citizen*  Coa^  Go.  v.  Camden  Botm  R. 
Co.  2S  N.  J.  Eq.  200 ;  Litohfield  v.  Biohardt, 
a  VFan.  676,  IB  L.  ed.  681. 

A  hitl  of  peace  will  not  lie  against  Indie- 
pendent  ticspassers. 

Adams,  Eq.  200,  6tb  Am.  ed.  408. 


muMpUdty  of  mite  b  u>t  of  Kadf  and 
alone  u)  indqiendeot  aoansa  or  ground  of 
jurisdiction,  aiid  will  not  crrat«  a  jurisdic- 
tion in  eqi^ty,  where  there  is  not  a  priof 
existing  oanae  of  action. 

Pom.  Eq.  Jut.  |1  181,  250. 

The  danger  of  judicial  fHXNxedings  ia  not 
an  injot;  justifying  judicial  proceedings. 
To  entitle  a  party  to  maintain  a  billofpeace, 
it  must  be  clear  that  there  is  a  right 
olaimed  which  affecta  many  persona,  and 
that  a  suitable  number  of  parties  in  inter- 
est are  before  the  court;  for  if  the  right  Is 
disputed  between  two  persona  only,  not  for 
themselves  and  all  others  in  interest,  but 
for  theuHelvee  alone,  the  bill  will  be  dis- 
missed, for  it  cannot  cotMlude  an;  persons 
liut  the  very' defendants. 

Story,  Eq.  i  856. 

Thet«  is  a  defect  of  partita  to  the  bill  ■»■ 
garded  aa  a  bill  of  pee^e. 

Litchfield  y.  Richardt,  9  Wall.  67S,  19  L. 
ed,  681. 

A  decr«e  on  such  a  bill  eoald  operate  only 
in  pergonam  and  tnlsr  partes,  nowise  affect- 
ing the  rights  of  those  not  parties  to  the 

Craig  v.  Leitenadorfer,  123  U.  H.  I8B,  aub 
nom.  Downs  v.  Bubbard,  31  L.  ed.  114,  8 
Sup.  Ct  Rep.  85;  Pope  t.  Melone,  2  A.  K. 
Mareb.  239;  Wolfe  t.  Surfee,  BO  K.  T.  115( 
Payer  v.  Dee  PUiinet,  123  HI.  Ill,  13  N.  E. 
819. 

A  bill  of  peace  ia  addressed  to  tbe  sound 
discretion  of  the  conrt,  and  will  not  be  to- 
tertained  unleae  it  appears  that  then  is  a 
practical  necessity  for  the  oourt  to  prevent 
vexatious  litigation. 

^elloiM  V.  Bpauldinf,  141  Mass.  80,  fl  N. 
E.  548. 

This  Mil  discloses  that  Ote  parties  are  not 
numerous;  that  if  complainanta  have  legal 
title,  titey  also  have  con»plete  legal  re»oe3y, 
and  tltat  the  adverse  rights  aaserted  are  aep- 
aiate  and  distinct,  and  not  common.  Such 
facts  are  faUl  to  the  bill. 

Havaood  r.  fletntt,  119  U.  8.  22T,  80  L. 
189  u.  a. 
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«d.  370,  7  Sup.  Ct.  Rep.  193;  Grand  Chute 
T.  Wincgar,  16  Wall.  355,  21  L.  ed.  170. 

The  suit  necessarily  involves  questions  of 
administrajtlon  belonging  to  the  executive 
•department  of  covemmeat,  with  which  the 
courts,  either  of  law  or  equity,  will  not  in- 
terfere. 

Oainea  v.  Thompaony  7  Wall.  347,  19  L.  ed. 
e2;  Cow  T.  MoQarrahan,  9  Wall.  298,  19  L. 
ed.  579;  Brown  v.  Uitohcock,  173  U.  S.  473, 
43  L.  ed.  772,  19  Sup.  Ct.  Rep.  485;  Litch- 
field V.  Richards,  9  Wall.  575,  19  L.  ed.  6S1 ; 
Nohle  V.  Union  River  Logging  R,  Co.  147  U. 
8.  165,  37  L.  ed.  123,  13  Sup.  Ct  Rep.  271; 
Cruickahank  v.  Bidtoell,  176  U.  S.  73,  44  L. 
ed.  377,  20  Sup.  Ct.  Rep.  280. 

The  ofiicers  of  the  Land  Department  are 
by  law  nnade  a  special  tribunal  for  adminis- 
tration of  the  public  lands,  and  their  juris- 
diction is  exclusive,  and  will  not  be  inter- 
fered with  by  the  courts. 

Litchfieid  v.  Richards,  9  Wall.  575,  19  L. 
ed.  681. 

Appellees  participated  in  the  proceedings 
before  the  Land  Department  leading  up  to 
the  order  for  survey,  and  are  ther3)y  con- 
eluded  as  to  all  questions  of  fact  and  as  to 
all  further  administrative  proceedings  of 
the  Land  Department. 

Brown  v.  Hitchcock,  173  U.  S.  473,  43  L. 
ed.  772,  19  Sup.  Ct.  Rep.  485;  Quinhy  v. 
Conlan,  104  U.  S.  420^  26  L.  ed.  800 ;  Bteel 
V.  8t,  Louis  Smelting  d  Ref,  Co,  106  U.  S. 
447,  27  L.  ed.  226,  1  Sup.  Ct.  Rep.  389. 

Messrs.  M.  H.  Staiiford  and  Benton 
Sanohett  arsued  the  cause  and  filed  a 
brief  for  appellees:  i 

With  the  issue  of  the  patent,  all  Jurisdic- 
tion and  autiiority  of  the  Land  Department 
•over  the  land  terminates.  After  the  issue 
of  the  patent,  the  matter  becomes  subject 
to  inquiry  only  in  the  courts  by  judicial 
proce^ing  instituted  to  vacate  the  patent. 

United  States  v.  Stone,  2  Wall.  525,  17  L. 
ed.  765;  Moore  v.  Rohbins,  96  U.  S.  530,  24 
L.  ed.  848;  United  States  v.  Schurz,  102  U. 
S.  378,  26  L.  ed.  167;  Bicknell  v.  Comstock, 
113  U.  S.  149,  28  L.  ed.  962,  5  Sup.  Ct.  Rep. 
399;  Iron  Silver  Min.  Co,  v.  Campbell,  135 
U.  S.  286,  34  L.  ed.  155,  10  Siip.  Ct.  Rep. 
765;  Davis  v.  Weihbold,  139  U.  S.  507,  35  L. 
«d.  238,  11  Sup.  Ct.  Rep.  628;  Williams  v. 
United  States,  138  U.  S.  514,  34  L.  ed. 
1026,  11  Sup.  Ct  Rep.  454;  Hardin  v.  Jor- 
dan, 140  U.  S.  371,  35  L.  ed.  428,  11  Sup. 
OL  R^.  808,  838;  Noble  v.  Union  River 
Jjogging  R,  Co.  147  U.  S.  165,  37  L.  ed.  123, 
13  Sup.  Ct  Rep.  271;  Michigan  Land  d 
Lumber  Co.  v.  Rusi,  168  U.  S.  589,  42  L. 
«d.  592,  18  8i^>.  Ot  Rep.  206. 

Courts  have  power  to  protect  the  private 
rights  of  a  party  who  has  purchased  in 
food  faith  from  the  government,  against  the 
interference  or  appropriation  of  oorrective 
surveys  made  by  the  department  eubsequent 
to  such  disposition  or  sale. 

Cragin  v.  Powell,  128  U.  S.  691,  32  L.  ed. 
^66,  9  Sup.  Ct  Rep.  203;  Mullan  v.  United 
States,  118  U.  S.  271,  30  L.  ed.  170,  6  Sup. 
Ot  Rep.  1041;  Moore  ▼.  Robbins,  ^  U.  S. 
6Z0,  24  L.  ed.  848;  United  States  v.  Schurz, 
102  U.  8.  378,  26  L.  ed.  167;  Steel  ▼.  St. 
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Louis  Smelting  d  Ref.  Co.  106  U.  S.  447, 
27  L.  ed.  226,  1  Sup.  Ct.  Rep.  389;  Davis  t. 
Weibbold,  139  U.  S.  507,  36  L.  ed.  238,  11 
Sup.  Ct  Rep.  628. 

The  defendants,  in  making  the  survey  or- 
dered, propose  to  exercise  an  unlawful  con- 
trol over  this  land.  They  justify  tSeir  ac- 
tion on  the  sole  ground  that  they  are  sub- 
ordinate officers  of  the  Interior  Depairtment 
of  the  United  States,  and  are  acting  under 
and  by  virtue  of  the  authority  and  order  of 
their  superior  oflficers.  This  alone  is  suffi- 
cient to  justify  the  decree. 

Caldwell  v.  Robinson,  59  Fed.  653;  La 
Chapelle  v.  Bubb,  69  Fed.  481;  Noble  v. 
Union  River  Logging  R.  Co.  147  U.  S.  165, 
37  L.  ed.  123,  13  Sup.  Ot.  Rep.  271;  Pcjt- 
noyer  v.  McConnaughy,  140  U.  S.  1,  35  L. 
ed.  363,  11  Sup.  Ct.  Rep.  699;  Oaborn  v. 
Bank  of  United  States,  9  Wheat  738,  6  L, 
ed.  204;  Louisiana  Bd.  of  Liquidation  v. 
McComb,  92  U.  S.  531,  23  L.  ed.  623;  Allen 
V.  Baltimore  d  0.  R.  Co.  114  U.  S.  311,  29 
L.  ed.  200,  5  Sup.  Ct.  Rep.  925,  962;  Belk- 
nap V.  Schild,  161  U.  S.  10,  40  L.  ed.  599, 
16  Sup.  Ct  Rep.  443;  Davis  v.  Cfray,  16 
Wall.  203,  21  L.  ed.  447;  People  ex  reU 
Negus  v.  Dwyer,  90  N.  Y.  402;  Morgan  v. 
Binifhamton,  102  N.  Y.  500,  7  N.  E.  424; 
Dainese  v.  Cooke,  91  U.  S.  580,  23  L.  ed. 
251;  United  States  v.  Lee,  106  U.  S.  244, 
27  L.  ed.  190,  1  Sup.  Ct.  Rep.  240;  Scott  v. 
Donald,  165  U.  S.  107,  41  L.  ed.  648,  17  Sup. 
Ct  Rep.  262. 

The  act  sought  to  be  enjoined  in  this  suit 
is  a  ministerial  act 

Noble  V.  Union  River  Logging  R.  Co.  147 
U.  S.  165,  37  L.  ed.  123,  13  Sup.  Ot.  Rep. 
271;  Decatur  v.  Paulding,  14  Pet  497,  10 
L.  ed.  559;  Kendall  v.  Stokes,  3  How.  87, 
11  L.  ed.  506;  Brashear  v.  Mason,  6  How. 
92,  12  L.  ed.  357;  Reeside  v.  Walker,  11 
How.  272,  13  L.  ed.  693;  Holloway  v.  White- 
ley,  4  Wall.  522,  18  L.  ed.  335;  United 
States  em  rel.  Tucker  v.  Seaman,  17  How. 
225,  15  L.  ed.  226;  United  States  ea  rel. 
Goodrich  v.  Guthrie,  17  How.  284,  15  L.  ed. 
102;  United  States  v.  Edmunds,  5  Wall. 
563,  18  L.  ed.  692;  Gaines  v.  Thompson,  7 
Wall.  347,  19  L.  ed.  62;  Coa  v.  McGarra- 
han,  9  Wall.  298,  19  L.  ed.  579;  United 
States  V.  Schurz,  102  U.  S.  378,  26  L.  ed. 
167;  Butterworth  v.  United  States,  112  U. 
S.  50,  2S  L.  ed.  656,  5  Sup.  Ct.  Rep.  26; 
United  States  em  rel.  Dunlap  v.  Blaokf  128 
U.  S.  40,  32  L.  ed.  354,  9  Sup.  Ct  Rep.  12. 

This  suit  is  not  brought  against  toe  de- 
fendants because  they  are  officers  and 
agents,  but  by  reason  of  their  acts  as  indi- 
viduals. And  the  court  is  not  ousted  of  its 
jurisdiction  because  they  assert  authority  as 
such  officers  and  agents.  To  make  out  their 
defense  they  must  show  that  their  authority 
is  sufficient  in  law  to  protect  them. 

MitoheU  t.  Harmony,  13  How.  115|  14  L. 
ed.  75;  Bates  w.  Clark,  95  U.  8.  204,  24  L. 
ed.  471;  Meigs  ▼.  M'Clung,  9  dmaoih,  11,  8 
L.  ed.  639;  United  States  w.  Lee,  106  U.  S. 
210,  27  L.  ed.  178,  1  Sup.  Ct.  Rep.  240; 
Wiloow  V.  Jackson  em  dim.  M'Oonnel,  13 
Pet.  498,  10  L.  ed.  264;  Brown  ▼.  Huger, 
21  How.  305,  16  L.  ed.  125;  OfiMr  ▼.  Mf 
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Dowell,  6  WalL  363,  18  L.  ed.  863 ;  Noble  y. 
Union  River  Logging  Oo.  147  U.  S.  166,  37 
L.  ed.  123,  13  Sup.  a.  Rep.  271;  Beach,  Ittj. 
fi§  1373-4-9;  Belknap  v.  Sohild,  161  U.  S.  10, 
40  L.  ed.  699,  16  Sup.  Ct.  Rep.  443;  fif^on- 
ley  V.  Schtcalhy,  147  U.  S.  6.08,  37  L.  ed. 
259,  1^  Sup.  Ct  Rep.  418;  Cunningham  v. 
Macon  d  B,  R.  Co.  109  U.  S.  462,  27  L.  ed. 
994,  3  Sup.  Ct.  Rep.  292,  609 ;  Virginia  Cou- 
pon Cases,  114  U.  S.  287,  sub  nom,  Poindex- 
ter  T.  Oreenhaw,  29  L.  ed.  192,  6  Sup.  Ct 
Rep.  903,  962. 

This  is  a  ccuse  which  calls  for  the  equita- 
ble interference  of  this  court. 

English  v.  Fowall,  2  Pet  696,  7  L.  ed. 
631;  Tayloe  v.  Merchants*  F,  Ins,  Co,  9 
How.  390,  13  L.  ed.  187;  Texas  v.  Hardenr 
berg,  10  Wall.  68,  19  L.  ed.  839;  Jones  v. 
Van  Doren,  130  U.  S.  684,  32  L.  ed.  1077,  9 
Sup.  Ct.  Rep.  685;  Landis  v.  Olds,  9  Min. 
90,  Gil.  79;  Oerdizen  v.  Cockrell,  62  Minn. 
609,  55  N.  W.  58;  Huyck  v.  Oraham,  82 
Mich.  353,  46  N.  W.  781;  Story,  Eq.  PL  42; 
1  Garland  &  R.  Federal  Practice,  266. 

Equity  has  jurisdiction  to  prevent  a 
cloud  from  being  cast  on  plaintiff's  title  bv 
restraining  the  consummation  of  proceea- 
ings  which  would  result  in  creating  a  cloiid. 

17  Enc.  of  PI.  &  Prac.  288;  Conkey  v. 
Dike,  17  Minn.  467,  Gil.  434;  Huntington  v. 
Central  P.  R.  Co.  2  Sawy.  603,  Fed.  Cas.  No. 
6,011;  Sneathen  v.  Sneathen,  104  Ma  201, 
10  S.  W.  497;  Chapman  v.  Brewer,  114  U. 
S.  158,  29  L.  ed.  83,  5  Sup.  Ct  Rep.  799; 
Lyon  V.  Alley,  130  U.  S.  177,  32  L.  ed.  899, 
9  Sup.  Ct  R^.  480;  Redmond  v.  Paoken- 
ham,  66  111.  434;  Frederick  v.  Etcrig,  82 
111.  363;  Rawson  v.  Fow,  66  111.  200;  Jfor- 
ris  Canal  d  Bkg.  Co,  v,  Jersey  City,  12  N.  J. 
Eq.  227;  King  v.  Townshend,  141  N.  Y.  368, 
36  N.  E.  613. 

Equity  will  always  interfere  to  prevent 
clouds  from  being  cast  upon  a  title,  and  will 
interfere  to  restrain  a  defendant  from  pro- 
ceeding in  an  illegal  act  which,  if  completed, 
will  necessarily  cast  a  cloud  upon  that  title 
and  naturally  diminish  its  value. 

De  Wift  T.  Van  Bchoyk,  110  N.  Y.  7, 
17  N.  E.  425;  Conrad  v.  Bmith,  32  Mich. 
429. 

Where  there  is  no  complete  and  adequate 
remedy  at  law,  equity  will  assume  juris- 
diction of  a  bill  to  quiet  title  or  prevent 
a  cloud. 

Lyon  V.  Alley,  130  U.  S.  177,  32  L.  ed. 
899,  9  Sup.  Ct.  Rep.  480;  Chapman  v. 
Brewer,  114  U.  S.  168,  29  L.  ed.  83,  6  Sup. 
Ct  Rep.  799;  Phelps  v.  Harris,  101  U.  S. 
370,  25  L.  ed.  866. 

Mr.  8,  D,  Luckett  also  filed  a  brief  for 
appellees: 

The  mere  fact  that  an  executive  officer 
must  to  some  extent  construe  the  law  and 
exercise  jud^ent  before  proceeding  to  do 
a  ministerial  act  does  not  prevent  parties 
who  may  be  injured  by  his  proposed  action 
from  resorting  to  a  court  of  equity  to  have 
such  action  enjoined,  if  in  faot  it  is  without 
\irarrant  of  law 

Roberts  v.  United  States,  176  U.  S.  221, 
44  L.  ed.  443,  20  Sup.  Ct  Rep.  396;  Am- 
erican School  of  Magnetic  Healing  v.  Mc- 
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Annuity,  187    U.    S.   94,   ante,  <K),  23  Sup^. 
Ot  Rep.  33. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

The  bill  pruved  for  injunction  and  the  es- 
tablishment of  the  boundaries  of  complain- 
ants' lands.  The  decree  ^^ranted  a  perpetual 
injunction,  and,  describing  the  fractional 
lots,  adjudged  that  they  ''extend  to  and  are 
bounded  by  and  upon  the  actual  waters  of 
Cedar  Island  lake."  The  deflection  of  the 
lines  required  by  the  decree  is  indicated  on 
the  diagram. 

Sections  2396,  2396,  and  2397  of  the  Re- 
vised Statutes  (U.  S.  Comp.  Stat  1901,  pp. 
1471,  1473),  specify  the  manner  of  making 
surveys  of  public  lands,  and  prescribe  the 
rules  by  which  the  form  and  boundaries  of 
the  tracts  are  determined.  In  this  case  no 
survey  was  in  fact  made,  no  meander  line 
was  in  fact  run,  and  no  body  of  water  in 
fact  ^existed  near  the  false  meander  line  in- [53] 
dicated.  The  line  purporting  to  delimit  the 
lake  waa  from  one  mile  to  a  quarter  of  a 
mile  from  the  lake,  and  ran  over  high  agri- 
cultural land,  covered  with  ancient  trees, 
which  could  not  have  grown  in  water.  The 
theory  of  the  decree  is  that  the  government 
is  estopped  by  the  pretended  survey  and 
plat  to  deny  that  these  lots  were  bounded ' 
by  the  lake. 

The  Land  Department  must  necessarily 
consider  and  determine  what  are  public 
lands,  what  lands  have  been  surveyed,  what 
are  to  be  surveyed,  what  have  been  disposed 
of,  what  remain  to  be  disposed  of,  and  what 
are  reserved.  The  Department  has  held 
that  the  land  lying  between  theialleged  me- 
ander line  and  the  lake,  some  1,200  acres, 
is  government  land,  and  has  ordered  it  to 
be  surveyed.  Re  Bums,  20  Land  Dec.  28, 
295,  23  Land  Dec.  430.  The  execution  of 
that  order  was  restrained  by  the  prelimi- 
nary injunction  herein,  and  that  has  been 
made  perpetual  by  the  decree. 

We  are  confronted  on  the  threshold  with 
two  objections  to  the  maintenance  of  this 
bill;  namely,  the  want  of  jurisdiction  in 
equity,  and  the  want  of  jurisdiction  thus  to 
interfere  with  executive  administration. 

Equity  jurisdiction  waa  invoked  on  the 
ground  of  lack  of  ade<^uate  remedy  at  law, 
in  that  irreparable  injury  in  the  destruc- 
tion of  timber  and  exposure  to  fire  by  the 
survey,  and  multiplicity  of  suits,  were 
threatened. 

In  our  opinion  complainants  failed  to 
make  out  a  case  of  liability  to  irreparable 
injury.  The  township  was  resurveyed  by  a  • 
county  surveyor  in  1893;  defendant  Cros- 
well  has  made  surveys  in  the  township,  lo- 
cating the  actual  meanders  of  the  lake ;  and 
he  testified  that  this  survey  could  be  made 
by  him  "without  any  material  injury  to  the 
soil  or  timber;''  and  that  he  would  not 
"have  to  cut  very  much  valuable  timber." 
If  complainants,  as  owners  of  the  860.38 
acres  contained  in  their  fractional  lots,  be- 
came, through  that  ownershio,  owners  of 
the  1,202  acres  lying  between  those  lots  and 
the  lake,  the  proposed  survey  would  be  but 
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a  fugitive  and  temporary  trespass,  lacking 
the  elements  of  irreparable  mischief,  and  of 
such  long  continuance  aa  to  become  a  nui- 
sance. 
[64]  *And  bills  of  peace  will  not  lie  where  the 
le£fal  remedy  is  otherwise  ade^ate,  and 
where  the  persons  directly  interested  are 
not  made  parties,  are  not  numerous,  and  as- 
sert separate  and  independent  rights.  Hale 
▼.  AllU(m,  188  U.  S.  56,  ante,  380,  23 
Sup.  Ct.  Rep.  244;  Cruickahank  v.  Bidtcell, 
176  U.  S.  73,  44  L.  ed.  377,  20  Sup.  Ct  Rep. 
280. 

But,  in  the  next  place,*  was  the  circuit 
court  justified  in  thus  arresting  the  action 
of  the  Land  Department  in  proceeding  with 
a  survey  under  the  circumstances?  In  oth- 
er words,  Can  the  Land  Department  be 
stayed  in  the  discharge  of  a  duty,  not  min- 
isterial, but  involving  the  exercise  of  judg- 
ment and  discretion,  on  the  ground  that  iia 
iurisdiction  has  been  lost  bv  estoppel  T 
We  do  not  think  so,  and  hold  that  com- 

glainants'  contention  that  they  are  entitled 
>  bound  upon  the  lake  involves  a  legal 
right,  which  cannot  be  properly  passed  on 
until  after  the  Department  nas  acted. 

Having  participated  in  the  proceedings 
before  the  Department,  complainants,  after 
survey  was  ordered,  obtained  this  injunc- 
tion against  further  administrative  action, 
on  the  ground  of  absolute  want  of  power, 
and  not  of  error  in  its  exercise. 

The  administration  of  the  public  lands  is 
vested  in  the  Land  Department,  and  its 
power  in  that  regard  cannot  be  devested  by 
the  fraudulent  action  of  a  subordinate  offi- 
cer, outside  of  his  authority,  and  in  viola- 
tion of  the  statute.  Whiteside  v.  United 
States,  93  U.  S.  247,  23  L.  ed.  882;  Moffat 
V.  United  States,  112  U.  S.  24,  2^  L.  ed. 
623,  6  Sup.  Ct.  Rep.  10;  Hume  v.  United 
Statts,  132  U.  S.  406,  414,  33  L.  ed.  393, 
390,  10  Sup.  Ct.  Rep.  134.  The  courts  can 
neither  correct  nor  make  surveys.  The 
power  to  do  so  is  reposed  in  the  political  de- 
partment of  the  government,  and  the  Land 
Department,  charged  with  the  duty  of  sur- 
veying the  public  domain,  must  primarily 
determine  what  are  public  lands  subject  to 
survey  and  disposal  under  the  public  land 
laws.  Possessed  of  the  power,  in  general, 
its  exercise  of  jurisdiction  cannot  bs  ques- 
tioned by  the  courts  before  it  has  taken  fi- 
nal action.  Brown  v.'  Hitchcock,  173  U.  S. 
473,  43  L.  ed.  772,  19  Sup.  Ct.  Rep.  485. 

In  Litchfield  v.  The  Register  d  Receiver, 
9  Wall.  575,  suh  nom.  Litchfield  v.  Rich- 
ards, 19  L.  ed.  681,  Litchfield  sought  an  in- 
junction to  restrain  the  register  and  receiv- 
er of  the  United  States  land  ofRce  at  Fort 
Dodge,  Iowa,  from  entertaining  and  acting 
upon  applications  made  to  them  to  prove 
pre-emptions  to  certain  lands  which  lay 
l66jwiUiin  the  'land  district  for  which  they 
were  respectively  register  and  receiver.  The 
bill  averred  that  complainant  was  the  legal 
owner  of  the  lands ;  that  they  were  not  pub- 
lic lands,  and  were  in  no  manner  subject  to 
sale  or  pre-emption  bv  the  government  or 
its  officers.  The  bill  was  dismissed  for 
want  of  jurisdiction  in  equity,  and  this 
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court  affirmed  the  decree.  Mr.  Justice  Mil- 
ler said:  "The  principle  has  been  so  re- 
peatedly decided  m  this  court,  that  the  ju- 
diciary cannot  interfere,  either  by  manoa- 
mus  or  injunction,  with  executive  officer* 
such  as  the.  respondents  here,  in  the  dis- 
charge of  their  official  duties,  unless  those 
duties  are  of  a  character  purely  ministerial, 
and  involving  no  exercise  of  judgment  or 
discretion,  that  it  would  seem  to  he  useleae 
to  repeat  it  here."  Oaines  v.  Thompson,  7 
Wall.  347,  19  L.  ed.  62;  The  Secretary  ▼. 
MeGarrahan,  9  Wall.  298,  sub  nom.  Cow  v. 
United  States  ew  rel,  McOarrahan,  19  L. 
ed.  579. 

It  was  held  that  the  fact  that  complain- 
ant asserted  himself  to  be  the  owner  of  the 
tract  of  land  which  the  officers  were  treat- 
ing as  public  lands  did  not  take  the  case  out 
of  that  rule,  where  it  was  the  duty  of  these 
oflicers  to  determine,  upon  all  the  facts  be- 
fore them,  whether  the  land  was  open  to 
pre-emption  or  sale;  and,  further,  that  if 
the  court  could  entertain  jurisdiction,  the 
persons  asserting  the  right  of  pre-emption 
would  be  necessary  parties  to  the  suit. 

Mr.  Justice  Miller  further  said:  "After 
the  land  officers  shall  have  disposed  of  the 
question,  if  any  legal  right  of  plaintiff  has 
been  invaded,  he  may  seek  redress  in  the 
courts.  He  insists  that  he  now  has  the  le- 
gal title.  If  the  Land  Department  finalhr 
decides  in  his  favor,  he  is  not  injured.  If 
they  give  patents  to  the  applicants  for  pre- 
emption, the  courts  can  then,  in  an  appro- 
priate proceeding,  determine  who  has  the 
better  title  or  right." 

And:  "It  appears  on  its  face,  that  the 
register  and  receiver  have  no  real  interest 
in  the  matter,  but  that  persons  not  named 
are  asserting  before  them  the  legal  right  to 
pre-empt  these  lands.  These  persons  are 
the  real  parties  whose  interests  are  to  be 
affected,  and  whose  claim  of  right  is  ad- 
verse to  plaintiff.  If  the  court  should  hear 
the  case,  and  enjoin  perpetually  the  register 
and  receiver  from  entertaining  their  appli- 
cations, they  have  no  further  remedy. 
That  is  the  initial  point  of  establishing 
•their  right,  and  in  this  mode  a  va]uable[561 
and  recognized  ri^t  may  be  wholly  defeated 
and  desUt>yed,  without  the  possibility  of  a 
hearing  on  the  part  of  the  party  interested. 
This  is  not  a  case  in  which  the  land  officers 
represent  these  claimants.  They  have  no 
such  duty  to  perform." 

The  case  has  been  frequently  cited,  and 
in,  among  others,  Carrick  v.  Lamar,  116  U. 
S.  423,  sub  nom.  United  States  ew  rel,  Car^ 
rick  V.  Lamar,  29  L.  ed.  677,  6  Sup.  Ct.  Rep. 
424, — ^an  application  to  the  supreme  court  of 
the  District  of  Columbia  for  a  mandamus 
to  the  Secretary  of  the  Interior  to  order  the 
survey  of  an  island  in  the  Mississippi  river, 
opposite  the  city  of  St.  Louis,  by  an  alleged 
settler  thereon,  who  averred  that  he  had 
applied  to  the  Department  for  a  survey  ^f 
the  island,  so  that  it  might  be  brought  into 
the  market,  and  that,  on  the  hearing  of  the 
application,  the  city  contended  that  the  is- 
land had  been  surveyed  and  set  apart  to  it. 
under  certain  acts  of  Congress,  which  he  de- 
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cied,  because,  as  he  insisted,  the  island  sur- 
Teyed  was  then  located  above  this  island. 
Tlie  court  refused  to  grant  the  writ,  and  its 
judgment  was  affirmed,  this  court  holding 
that  the  question  how  far  the  title  of  the 
city  to  the  island  was  affected  by  its  being 
carried  down  river  by  the  action  of  the  cur- 
rent required  consideration  and  judgment 
on  the  part  of  the  Secretary. 

Ifoble  V.  Union  River  Logging  R.  Co,  147 
U.  S.  165,  37  L.  ed.  123,  13  Sup.  Ct.  Rep. 
271,  is  not  to  the  contrary,  for  that  was  a 
-case  where  the  executive  department  had 
<x>nfessedly  finally  acted,  and  then  attempt- 
ed to  resume  jurisdiction,  and  an  injunc- 
tion was  sustained.  But  the  government 
raised  no  point  as  to  the  form  of  the  reme- 
dy; deprivation  of  a  vested  legal  right  of 
property,  acquired  before  any  suggestion 
that  it  could  be  taken  away,  was  threat- 
ened; and  it  appeared  that  the  only  remedy 
was  through  equity  interposition.  Cruick- 
shank  v.  Buhcell,  176  U.  S.  73,  80,  44  L.  ed. 
377,  380,  20  Sup.  Ct.  Rep.  280.  In  this 
ease,  whether  the  lands  lying  between  the 
alleged  meander  line  and  the  fake  were  pub- 
lic lands  or  not  was  for  the  Land  Depart- 
ment to  determine  in  the  first  instance; 
and,  if  error  was  committed,  this  is  not  the 
way  to  correct  it. 

In  our  judgment  the  circuit  court  ahould 
not  have  taken  jurisdiction,  and  therefore 
the— 

Decree  of  the  Cirouii  Court  of  AppeaUia 
reversed;  the  decree  of  the  Circuit  Court  is 
also  reversed,  and  the  cause  remanded  to 
that  court,  with  a  direction  to  dismiss  the 
bill. 


[67]* JOHN  A.  BRILL  and  J.  6.  Brill  Company, 

Petitionei-8, 

V. 

PECIOIAM   MOTOR   TRUCK   &   WHEEL 
COMPANY  et  al 

(See  S.  C.  Reporter's  ed.  67-64.) 

Appeal—dismissal   of    hill  on  appeal   from 
prelimiruiry  injunction. 

The  circuit  coart  of  appeals  In  reversing  an  or- 
der of  a  circuit  court  granting  upon  em  parte 
affidavits  a  preliminary  Injunction  in  a  suit 
for  the  Infringement  of  a  patent  should  not 
dismiss  the  bill,  where  complainants  appar- 
ently had  no  opportunity,  previous  to  the 
hearing  In  the  lower  court,  to  inspect  the  af- 
fidavits filed  by  defendants,  and  was  granted 
no  leave  to  rebut  them. 

[No.  181.] 

Argued  March  2,  S,  190S.    Decided  April  6, 

190S. 

Nora. — As  to  the  effect,  in  the  oirouit  court 
of  appeals,  of  previous  adfudications  as  to  the 
validity  and  construction  of  patents — see  notes 
to  National  Cash  Register  Co.  v.  American  Cash 
Iteglster  Co.  3  C.  C.  A.  565 ;  Thompson-Houston 
Blectric  Co.  v.  Hooslck  R.  Co.  27  C.  C.  A.  427 ; 
and  United  States  Freehold  Land  &  Emigration 
Co.  V.  Gallegos,  82  C.  C.  A.  484. 


ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  to  review  a  decree  which  re- 
versed an  order  of  the  Circuit  Court  for  the 
Southern  District  of  New  York  granting  a 
preliminary  injunction  in  a  suit  for  the  in- 
fringement of  a  patent,  and  remanded  the 
cause  to  that  court,  with  instructions  to  dis- 
miss the  bill.  Reversed,  and  remanded  to 
the  Circuit  Court  for  final  hearing. 

See  same  case  below,  47  C.  C.  A.  315,  108 
Fed.  267,  49  C.  C.  A.  87,  110  Fed.  377. 

Statement  by  Mr.  Chief  Justice  Fullers 

This  was  a  bill  in  equity  filed  in  the  cir- 
cuit court  of  the  United  States  for  the 
southern  district  of  New  York  by  John  A. 
Brill  and  the  J.  G.  Brill  Company  against 
the  Peckham  Motor  Truck  &  Wheel  Com- 
pany and  others,  praying  for  injunction  and 
accounting  for  infringement  of  letters  pat- 
ent No.  478,218,  for  an  improvement  in  car 
trucks,  issued  July  5,  1892. 

The  J.  G.  Brill  Company  was  a  manufac- 
turer of  street  cars  and  trucks  at  Philadel- 
phia, and  the  Peckham  Motor  Truck  ft 
Wheel  Company  was  a  manufacturer  of 
trucks  at^Kingston,  New  York. 

The  bill  was  filed  October  15,  1900,  and  a 
motion  for  preliminary  injunction  on  behalf 
of  complainants  on  claims  1  and  2  of  the 
patent  in  suit  was  heard  by  Judge  Lacombe 
on  October  26,  1900,  on  affidavits  previously 
served  by  complainants,  including  the  rec- 
ord of  an  adjudication  in  the  circuit  court 
in  the  case  of  Brill  v.  Third  Ave.  R.  Co.  in 
which  the  opinion  of  Judge  Shipman  was 
filed  July  0,  1900.     103  Fed.  289. 

Defendants  filed  affidavits  at  the  hearing, 
which  had  been  sworn  to  October  25  and  26, 
and  which  complainants  had  apparently  had 
no  opportunity  to  inspect  before  the  argu- 
ment. These  affidavits  set  up  two  patents 
(Manier,  of  August  27,  1889,  *No.  409,993  [58] 
and  Peckham,  of  January  21,  1890,  No.  419,- 
876),  which  had  also  been  before  Judge 
Shipman  in  the  prior  case,  and  defendants 
contended,  in  view  of  these  two  patents,  that 
the  two  claims  in  controversy  must  be  lim- 
ited in  their  scope,  and  that  there  had  been 
no  infringement  of  the  claims  as  thus  lim- 
ited. Judge  Lacombe  held  that,  as  there  was 
no  prior  patent  before  him  which  had  not 
been  before  Judge  Shipman,  and  as  the  com- 
bination, which  Judge  Shipman  described  as 
the  gist  of  the  invention,  was  undoubtedly 
in  defendants*  structures,  complainants  were 
entitled  to  a  restraining  order  under  "well- 
settled  rules  of  practice."  105  Fed.  626. 
The  preliminary  injunction  was  therefore 
granted.  From  this  interlocutory  order  de- 
fendants took  an  appeal  to  the  circuit  court 
of  appeals  for  the  second  circuit,  and  on 
a  hearing  there  the  order  granting  the  pre- 
liminary injunction  was  reversed,  .and  the 
cause  remanded  to  the  circuit  couit  with  in- 
structions to  dismiss  the  bill  with  costs. 
47  C.  C.  A.  315,  108  Fed.  267.  A  petition 
was  filed  for  a  rehearing,  and  denied.  49 
C.  C.  A.  87,  110  Fed.  377.  This  writ  of  cer- 
tiorari  was  then  granted.  183  U.  S.  608,  46 
L.  ed.  395,  22  Sup.  Ct.  Rep.  946. 
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M^urt.  Franels  Rawle  and  Frederiok 
P.  Flih  argued  the  cause,  and,  with  Mr, 
JoMeph  L.  Levy,  filed  a  brief  for  petitioners: 

The  rule  in  the  Uasi-Foos  Case  will  not  be 
applied  unless  it  appears  that  the  entire 
merits  are  before  the  court  of  appeals,  that 
the  complainant  has  fully  proved  all  the 
facts  which  are  relevant  in  support  of  the  bill 
of  complaint,  and  that  no  fact  alleged  on  be- 
half of  the  defendant  is  disputed. 

Miut,  y,  d  Co,  V.  Stover  Mfg.  Oo,  177  U.  8. 
485,  44  L.  ed.  856,  20  Sup.  Ct.  Rep.  708; 
(ktrdt  V.  Brou^n,  113  HI.  476,  65  Am.  Rep. 
434;  Oreen  ▼.  Mills,  30  L.  R.  A.  00,  16  C.  0. 
A  516,  25  U.  S.  App.  383,  60  Fed.  852 ;  Knooh 
viUe  V.  Africa,  23  C.  C.  A.  252,  47  U.  S.  App. 
74,  246,  77  Fed.  601 ;  Electric  Vehicle  Oo,  ▼. 
Winton  Motor-Carriage  Co,  104  Fed.  814. 

''Sufficient  weight"  was  not  given  to  the 
role  of  comity  by  the  court  below. 

Mast,  F,  dCo,  V.  Stover  Mfg.  Oo.  177  U.  S. 
485,  44  L.  ed.  856,  20  Sup.  Ct.  Rep.  708; 
(hmsoUdated  Fastener  Co.  v.  Hays,  41  C.  C. 
A  142,  100  Fed.  984;  Electric  Mfg.  Oo.  ▼. 
Edison  Electric  Light  Co.  10  C.  G.  A.  106,  18 
U.  S.  App.  637,  61  Fed.  834. 

On  appeal  from  an  order  granting  a  pre- 
liminary injunction,  the  circuit  court  of  ap- 
peals will  consider  only  whether  the  lower 
court  exercised  a  reasonable  discretion  in 
granting  an  injunction. 

Loew  Filter  Co.  v.  Oerman- American  Fil- 
ter Oo,  411  C.  C,  A.  94,  107  Fed.  949;  Bissell 
Carpet'Siceeper  Co.  v.  Goshen  Sweeper  Oo, 
19  C.  C.  A.  25,  43  U.  S.  App.  47,  72  Fed.  545; 
Steams-Roger  Mfg.  Co.  v.  Brown,  52  C.  C.  A. 
559,  114  Fed.  939;  Southern  P.  Oo.  ▼.  Earl, 
27  C.  C.  A.  185,  48  U.  S.  App.  716,  82  Fed. 
690. 

The  prior  adjudication,  not  being  the  sub- 
ject of  the  appeal,  is  entitled  to  the  same 
weight  in  the  circuit  court  of  appeals  which 
it  should  have  had  in  the  circuit  court. 

Consolidfited  Fastener  Co.  v.  Littauer,  28 
C.  C.  A.  133,  51  U.  S.  App.  658,  84  Fed.  164; 
Duplex  Printing-Press  Co.  v.  Campbell  Print- 
ing Press  d  Mfg.  Co.  16  C.  C.  A.  220,  37  U. 
8.  App.  250,  69  Fed.  250;  American  Paper 
PaH  d  Box  Co,  V.  National  Folding  Box  d 
Paper  Co.  2  C.  C.  A.  165,  1  U.  S.  App.  283, 
51  Fed.  229;  Heaton-Peninsular  Button- 
Fastener  Co.  V.  Elliott  Button-Fastener  Oo, 
58  Fed.  220. 

Messrs.  IX^illiam  A.  Megratk  and 
Ckarlea  H«  Dnell  argued  the  cause  and 
filed  a  brief  for  respondents: 

The  circuit  court  of  appeals  was  justified 
in  dismissing  the  bill  of  complaint. 

Mast,  F.  d  Oo.  V.  Stover  Mfg.  Co.  177  U.  S. 
485,  44  L.  ed.  856,  20  Sup.  Ct.  Rep.  708. 

Mr.  Henry  P.  Wells  filed  a  brief  in  opposi- 
tion to  the  petition  for  certiorari. 

Mr.  Chief  Justice  Fuller  delivered  the 
epinion  of  the  court: 

The  circuit  court  for  the  southern  district 
ef  New  York,  Shipman,  J.,  presiding,  in 
^vfy,  1900,  entered  a  decree  in  the  case  of 
BriU  V.  Third  Ave.  R.  Co.,  adjudging  the  let- 
ters patent  to  George  M.  Brill  of  July  6, 
1892,  No.  478,218,  for  improvements  in  car 
trucks,  as  to  claims  1,  2,  9,  10,  11,  12,  14, 
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and  27  thereof,  to  be  good  and  valid,  and 
that  defendant,  as  the  purchaser  of  181 
trucks  of  the  Bemis  Car  Box  Company,  had 
infringed  the  exclusive  rights  of  complain- 
ant thereimder;  and  for  injimction,  account- 
ing, and  *recovery  of  damages.  And  a  final  [50] 
decree  was  entered  in  the  cause  October  1, 
1900.  This  bill  was  filed  October  15,  1900, 
in  the  same  court,  against  •  another  truck 
building  company,  and  a  motion  for  prelim- 
inary injunction  was  heard  in  that  court  be- 
fore Lacombe,  J.,  and  sustained  on  the 
strength  of  the  previous  adjudication.  The 
patent  related  to  the  construction  of  non- 
pivotal  electric  street  railway  trucks,  and 
the  invention  was  intended  to  remedy  oscil- 
lation. 

Judge  Lacombe,  in  ordering  the  prelimin- 
ary injunction,  said: 

"The  only  question  presented  is  whether 
defendant's  structure  infringes.  That  in- 
volves the  construction  of  the  claims  de- 
clared on,  and,  for  the  purposes  of  this  mo- 
tion, the  construction  already  adopted  by 
this  court  on  final  hearing  in  the  Third  Ave, 
Case,  103  Fed.  289,  should  be  followed;  for 
there  is  no  prior  patent,  no  prior  use,  proved 
here,  which  was  not  before  Judge  Shipman. 
It  is  true  that  in  that  case  the  defendant's 
device  was  a  much  closer  copy  than  the  one 
now  under  consideration,  containing,  as  it 
did,  the  feature  that  the  spiral  springs  came 
first  into  play,  and  the  further  feature  of 
depending  caps,  in  which  the  leaves  of  the 
elliptical  springs  play  vertically.  But  the 
court  most  carefully  indicates  that  the  lend- 
ing feature  of  the  invention  lies  outside  of 
these  details;  that  the  'gist  of  the  invention 
consists  in  combining  with  the  frames  of 
the  truck  and  the  spiral  springs  other 
springs,  viz.,  elliptical  springs,  between  the 
car  body  and  the  extensions  of  the  independ- 
ent frame,'  the  object  being  to  break  the 
rhythm  of  the  springs,  and  thus  do  away 
with  the  galloping  or  rocking  motion.  The 
defendant  here  insists  that  there  is  no 
rhythm  broken,  indeed,  that  there  is  no 
rhythm  to  break, — and  that  the  combination 
of  the  quotation  does  not  do  away  with  the 
galloping  motion.  On  those  points,  liow- 
ever,  this  court  should  follow  the  earlier  de- 
cision. There  are  additional  rods,  and  also 
spirals,  below  the  frame,  which  apparently  in 
defendant's  structure  do  their  share  in  elim- 
inating galloping;  but  the  combination 
which  Judge  Shipman  described  as  the  gist 
of  the  invention  is  undoubtedly  in  defend- 
ant's structure,  and,  under  well-settled  rules 
of  practice,  complainant  is  entitled  to  a  re- 
straining order  until  final  hearing." 

*The  rule  of  practice  for  one  member  of  [60] 
a  court  to  regard  the  prior  decision  of  an- 
other, in  cases  of  this  kind,  as  to  be  fol- 
lowed until  otherwise  authoritatively  ad- 
judicated, seems  to  be  justified  in  the  or- 
derly conduct  of  proceedmgs,  and  the  circuit 
court  of  appeals  did  not  hold  that  the  cir- 
cuit court  had  improvidently  exercised  its 
discretion  in  granting  the  preliminary  in- 
junction in  accordance  with  its  own  prior 
decision  and  decree,  which  decree  was  not 
the  subject  of  the  appeal.     But  the  court 
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proceeded  to  dispose  of  the  case  upon  its 
merits  as  one  in  which  it  was  apparent  com- 
plainant could  not  ultimately  prevail,  and 
rftlied  on  Mast,  F,  d  Co,  v.  Stover  Mfg,  Co, 
177  U.  S.  485,  44  L.  ed.  856,  20  Sup.  Ct. 
Rep.  708,  as  authorizing  the  pursuit  of  that 
course. 

It  was  contended  there  that  the  circuit 
court  of  appeals  for  the  seventh  circuit  erred 
in  refusing  to  follow  the  opinion  of  the  cir- 
cuit court  of  appeals  foi^the  eighth  circuit 
in  respect  of  tne  validity  and  scope  of  a 
patent,  and  in  reversing  the  order  of  the  cir- 
cuit court,  which,  on  the  ground  of  comity, 
had  done  so,  and  we  held  that  the  obligation 
was  not  imperative,  but  that  the  circuit 
court  of  appeals  for  the  seventh  circuit  was 
at  liberty  to  exercise  its  own  judgment. 

In  doing  so  the  court  of  appeals  directed 
the  dismissal  of  the  bill,  before  answer  filed 
or  proofs  taken,  on  an  appeal  from  an  or- 
der granting  a  temporary  injunction,  and  its 
action  in  that  regard  was  a  principal  ques- 
tion discussed  in  this  court. 

It  should  be  observed  that  in  that  case 
complainant  was  served  with  defendant's  af- 
fidavits before  the  argument  below,  and  was 
permitted  to  put  in  rebuttal  affidavits.  The 
merits  of  the  case  were  fully  before  the 
court,  and  the  patent  in  suit  related  to  the 
use  in  a  windmill  of  an  old  and  simple  me- 
chanical device  for  the  purpose  of  convert- 
ing a  rotarv  into  a  reciprocating  motion.  It 
was  held  tnat  the  case  fell  within  the  rule 
sometimes  applied  where  there  is  no  dispute 
upon  the  facts,  and  there  appears  to  be  no 
reasonable  possibility  that  complainant  may 
succeed.  But  this  court  took  care  to  define 
the  class  of  cases  in  which  that  might  be 
done,  and,  speaking  through  Mr.  Justice 
Brown,  said: 

"Does  this  doctrine  apply  to  a  case  where 
a  temporary  injunction  is  granted  pendente 
{91]lite  upon  affidavits  and  immediately  'upon 
the  filing  of  a  bill?  We  are  of  opinion  that 
this  must  be  determined  from  the  circum- 
stances of  the  particular  case.  If  the  show- 
ing made  by  the  plaintiff  be  incomplete;  if 
the  order  for  the  injunction  be  reversed,  be- 
cause injunction  was  not  the  proper  remedy, 
or  because,  under  the  particular  circum- 
stances of  the  case,  it  should  not  have  been 
granted;  or  if  other  relief  be  possible,  not- 
withstanding the  injunction  be  refused, — 
then,  clearly,  the  case  should  be  remanded 
for  a  full  hearing  upon  pleadings  and  proofs. 
But  if  the  bill  be  obviously  devoid  of  equity 
upon  its  face,  and  such  invalidity  be  in- 
capable of  remedy  by  amendment;  or  if  the 
patent  manifestly  fail  to  disclose  a  patent- 
able novelty  in  the  invention, — we  know  of 
no  reason  why,  to  save  a  protracted  litiga- 
tion, the  court  may  not  order  the  bill  to  be 
dismissed.  Ordinarily,  if  the  case  involve 
a  question  of  fact,  as  of  anticipation  or  in- 
fringement, we  think  the  parties  are  enti- 
tled to  put  in  their  evidence  in  the  manner 
prescribed  by  the  rules  of  this  court  for  tak- 
ing testimony  in  equity  causes.  But  if  there 
be  nothing  in  the  affidavits  tending  to  throw 
a  doubt  upon  the  existence  or  date  of  the 
anticipating  devices,  and  giving  them  their 
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proper  effect,  they  establish  the  invalidity  of 
the  patent;  or,  if  no  question  be  made  re- 
garding the  identity  of  the  alleged  infring- 
ing device,  and  it  appear  clear  that  such  de- 
vice is  not  an  infringement,  and  no  sugges- 
tion be  made  of  further  proofs  upon  the 
subject, — wc  think  the  court  should  not  only 
overrule  the  order  for  the  injunction,  but 
dismiss  the  bill." 

In  the  present  case  the  notice  of  the  mo- 
tion for  preliminary  injunction  was  return- 
able October  19,  and  due  service  of  com- 
plainant's affidavits  was  made;  the  hearing 
was  adjourned  to  October  26  on  defendants' 
application ;  and  on  that  day  defendants'  af- 
fidavits were  presented  and  the  hearing  pro- 
ceeded, complainants  not  having  been  af- 
forded previous  opportunity  to  inspect  these 
affidavits,  and  not  being  granted  leave  to  re- 
but them. 

The  record  docs  not  show  that  leave  was 
asked,  but,  if  so,  it  would  naturally  be  de- 
nied because,  in  the  opinion  of  the  circuit 
court,  its  previous  decision  necessarily  re- 
quired the  granting  of  the  preliminary  in- 
junction. In  any  view,  the  effect  was  that 
complainants,  although  they  were  prepared 
to  go  on  with  the  *motion  they  had  made, [62] 
were  subjected  on  appeal  to  the  same  conse- 
quences as  if  the  preliminary  hearing  had 
been  a  final  one. 

Complainants,  if  the  case  had  been  re- 
tained for  final  hearing,  could  have  cross- 
examined  defendants'  ea  parte  witnesses  aa 
to  the  actual  construction  of  defendants'  va- 
rious trucks  containing  the  combination  of 
spiral  and  elliptical  springs  of  the  patent 
in  suit;  the  actual  operation  of  defendants' 
devices;  whether  defendants'  devices  in  fact 
infringed  claims  1  and  2  of  complainants' 
patent  if  limited;  or  claims  9,  10,  11,  and 
14  thereof;  or  whether  the  devices  of  the 
Peckham  patent.  No.  410,876,  were  in  fact 
incapable  of  practicable  use,  or  were  ever  in 
fact  used;  and  could  have  introduced  evi- 
dence on  these  subjects,  as,  also,  on  the 
question  whether  complainants'  invention 
antedated  the  Peckham  and  Manier  patents; 
to  establish  the  utility  and  value  and  adop- 
tion and  use  of  the  combination  of  claims 
1  and  2;  and  that  defendants'  trucks  were 
not  "radically  different,  both  in  construction 
and  mode  of  operation,  from  that  of  the  pat- 
ent in  suit,"  aa  alleged  by  defendants*  coun- 
sel to  have  been  shown  bv  the  experiment* 
set  up  in  defendants'  affidavits. 

Those  experiments  were  performed  by  re- 
spondents and  their  experts  between  the  fil- 
ing of  the  bill  and  the  hearing  of  the  motion,, 
some  eleven  days,  and  counsel  say  that 
"these  experiments  would  seem  to  demon- 
strate conclusively  that  Peckham's  elliptic 
springs  do  not  perform  the  function  claimed 
for  the  elliptic  springs  in  the  patent  in  suit. 
Indeed,  as  far  as  galloping  goes,  their  in- 
troduction into  the  Peckham  truck  is  dem- 
onstrated to  be  a  positive  disadvantage;  and 
the  only  beneficial  function  they  can  per- 
form,— the  only  reason  for  their  continued 
use  all  these  years, — is  that  stated  by  the 
respondents,  i.  e.,  to  prevent  the  lateral 
swaying  of  the  car  body." 
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This  is  said  in  support  of  the  contention, 
on  which  counsel  lay  great  stress  in  this 
eourt,  that  respondents  lessen  oscillation  by 
the  use  of  an  underlying  tension  spring,  and 
use  elliptical  springs  merely  for  bracing  the 
car  bodv. 

Counsel  also  say  "that  all  of  these  mat- 
ters in  reference  to  the  functions  of  the 
springs,  and  whether  they  operated  accord- 
63] in^  *to  the  theories  of  the  petitioners  or  the 
bchef  of  the  respondents ;  and,  incidentally, 
whether  respondents'  trucks  did  really  em- 
body the  alleged  invention  of  the  patent  in 
suit, — were  susceptible  of  absolute,  practi- 
cal demonstration." 

Clearly,  complainants  were  entitled  to  test 
these  experiments  by  cross-examination,  and 
to  introduce  evidence  on  their  part  as  to 
the  operation  of  the  springs. 

If  Judge  Shipman's  definition  of  claims 
1  and  2  was  correct,  no  question  of  infringe- 
ment would  arise,  but  the  court  of  appeals 
held  that  his  interpretation  was  incorrect, 
and  on  reference  to  Manier,  No.  409,993,  and 
Peckhara,  No.  419,876,  that  the  claims,  as 
they  read  and  as  Judge  Shipman  construed 
them,  must  be  limited.  Yet  it  is  admitted 
by  counsel  that  the  date  of  the  conception  of 
the  invention  of  the  patent  in  suit  was  prior 
to  the  dates  of  both  the  patents  of  Manier 
and  Peckham;  but  it  is  argued  that  the  in- 
ventor was  not  sufficiently  diligent  in  re- 
ducing his  invention  to  practice.  If  the 
matter  of  delay  were  of  importance,  as  as- 
sumed, it  was  open  to  the  inventor  to  ex- 
pUin  the  reason  of  the  delay,  if  any,  and 
complainants  were  entitled  to  make  proof 
of  such  explanation. 

Again,  in  respect  of  "the  actual  operation 
of  defendants'  devices  as  compared  with  the 
devices  of  the  patents  in  suit/'  and  *'the 
question  whether  defendants'  devices  do,  in 
fact,  infringe  claims  1  and  2,  if  said  claims 
are  to  be  limited  as  held  by  the  court  be- 
low," respondents'  counsel  contend  that  this 
isxue  was  tendered  by  respondents  and  de- 
cided by  the  circuit  court  of  appeals,  and 
that  the  case  ought  not  to  be  "reopened"  to 
permit  petitioners  to  introduce  additional 
poofs.  The  difficulty  is,  however,  that  the 
issue  was  only  tendered  on  the  preliminary 
application,  and  the  hearing  was  not  in  it- 
aelf  a  final  hearing.  If  complainants  in  ev- 
ery case  must  understand  that  a  motion  for 
preliminary  injunction  requires  the  same 
showing  as  on  final  hearing,  very  few  mo- 
tions of  that  sort  would  be  made. 

We  think  the  case  comes  within  the  ex- 
ceptions pointed  out  in  the  Mast,  Foos,  & 
Company  decision,  and  are  impressed  with 
the  conviction  that  complainants  have  not 
had  their  day  in  court,  and  that  it  ought  to 
[64]be  accorded  them.  At  *the  same  time  we  do 
not  wish  to  go  into  the  case  so  far  as  to  in- 
dicate any  opinion  as  to  the  proper  con- 
struction of  claims  1  and  2  or  on  the  ques- 
tion of  infringement.  There  should  be  a 
hearing  below  after  the  case  is  made  ripe 
for  it,  unaffected  by  any  intimations  from 
us. 

The  situation^  then,  is  this:     The  order  | 
for  a  preliminaiy  injunction  wtis  reversed 
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as  part  of  the  decree  directing  the  dismissal 
of  the  bill,  and  not  independently  of  the 
grounds  on  which  that  conclusion  rested. 
But  the  court  of  appeals  had  the  power  to 
vacate  the  preliminary  injimction,  and  had 
only  this  been  done,  an  appeal  to  this  court 
could  not  have  been  taken,  nor  would  a  cer- 
tiorari ordinarily  have  been  granted  in  such 
circumstances.  , 

Considering  the  peculiar  attitude  in 
which  the  case  is  presented,  we  prefer  not 
to  discuss  the  question  how  far  the  appel- 
late courts  are  justified  in  reversing  orders 
of  the  circuit  courts  granting  preliminary 
injunctions,  when  their  discretion  has  not 
been  improperly  exercised,  and  the  order 
will  be— 

Decree  of  the  Circuit  Court  of  'Appeals 
reversed,  and  cause  remanded  to  the  Circuit 
Court  with  a  direction  to  proceed  to  final 
hearing  in  due  course;  the  latter  court  being 
left  at  liberty  to  deal  with  the  preliminary 
injunction  as  it  otherwise  might  but  for  this 
decree. 


STATE  OF  TENNESSEE  on  the  Relation 
of  G.  L.  MALONEY  et  ah,  Plffs,  in  Err^ 

V, 

STEPHEN    P.    CONDON,  T.  T.  McMillan, 
James  Rich,  and  H.  C.  Anderson. 

(See  S.  C.  Reporter's  ed.  64-71.) 

Error  to  state  court — academic  case, 

A  writ  -of  error  to  review  the  judgment  of  a 
state  court  in  an  action  for  usurpation  of  pub- 
lic office.  Instituted  under  Shannon's  (Tenn.) 
Code  1S96,  1 1  5165  et  seq.,  on  the  relation  of 
persons  superseded  therein  by  a  legislative 
act  challenged  as  unconstitutional,  will  be  dis- 
missed where  the  terms  of  office  of  all  the 
parties  to  the  suit,  both  relators  and  defend- 
ants, have  expired. 

[No.  209.] 

Argued  March  12,  IS,  190S,    Decided  April 

6,  190S. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Tennessee  to  review  a  judgment 
which  affirmed  decrees  of  the  chancellor  and 
the  Court  of  Chancery  Appeals  dismissing 
a  bill  in  an  action  for  usurpation  of  office. 
Dismissed, 

See  same  case  below,  108  Tenn.  82,  65  S. 
W.  871. 

Statement. by  Mr.  Chief  Justice  Fuller t 
•This  was  a  bill  filed  in  the  chancery  court [65] 
of  Knox  county,  Tennessee,  under  the  stat- 
ute in  that  behalf,  in  the  name  of  the  state, 
"on  the  information  of"  T.  A.  Rambo  and 
G.  L.  Maloney,  G.  H.  Strong,  S.  L.  England, 
Sam  Vance,  J.  F.  C.  Harrell,  and  R.  L.  Pe- 
ters against  Stephen  P.  Condon,  T.  T.  McMil-        ^ 


Note. — On  tcrits  of  error  from  United  States 
Supreme  Court  to  state  courts — see  notes  to 
Hamblln  v.  Western  I^nd  Co.  87  L.  ed.  V.  S. 
267 :  Kipley  v.  Illinois,  42  L.  ed.  U.  S.  998 ;  and 
Re  Buchanan,  39  L.  ed.  U.  S.  884. 
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Ian,  and  James  Rich,  and  H.  C.  Anderson, 
representing  "that  at  the  January  Term, 
1898,  G.  H.  Strong  and  T.  A.  Rambo  were 
duly  and  legally  elected  by  the  county  court 
of  Knox  county,  Tennessee,  members  of  the 
pike  commission  of  Knox  county  for  the 
term  of  four  years,  which  would  make  their 
terms  of  office  expire  in  January,  1902,  and 
G.  L.  Malone}^,  who  is  the  judge  of  Knox 
county,  Tennessee,  is  by  operation  of  the 
law,  ew  officio  chairman  of  said  commission. 
The  said  Sam  Vance  and  J.  F.  C.  Harrell 
were  duly  elected  members  of  the  said  work- 
house commission  by  the  said  county  court 
of  Knox  county,  Tennessee,  at  its  January 
Term,  1901,  which  would  make  their  terms 
of  office  expire  in  1903.  The  said  S.  L.  Eng- 
land and  I.  N.  White  were  duly  elected 
workhouse  commissioners  of  Elnox  county, 
Tennessee,  at  its  January  Term,  1900,  which 
would  make  their  terms  of  office  expire  in 
1902,  and  the  said  G.  L.  Maloney  as  judge 
of  the  county  is  ew  officio  chairman  of  the 
said  commission.  The'  said  R.  L.  Peters 
was  elected  superintendent  of  the  work- 
house in  January,"  1898,  which  would 
make  his  term  of  office  expire  in  Jan- 
uary, 1902.  All  of  said  officers  were 
dulv  and  legally  elected,  and  inducted  into 
their  respective  offices,  and  assumed  the  du- 
ties thereof,  and  up  to  the  time  of  the  quali- 
fication of  defendants,  to  wit,  on  March  2, 
1901,  continued  to  perform  the  duties  and 
exercise  the  functions  and  receive  the  emolu- 
ments pertaining  to  said  offices." 

The  bill  then  averred  that,  on  February 
8,  1901,  an  act  of  the  general  assepibly  of 
the  state  of  Tennessee  was  approved  by  the 
governor,  and  went  into  effect,  entitled: 
"An  Act  to  Create  a  Board  of  Public  Road 
Commissioners,  to  Regulate  the  Laying  Out 
and  Working  of  Public  Roads  in  this  State, 
in  Counties  Having  a  Population  of  Not 
Less  than  70,000  and  Not  More  than  90,000, 
under  the  Federal  Census  of  the  Year  1900, 
or  any  Subsequent  Federal  Census,  and  to 
[66  J  Provide  a  Method  for  the  Managjement  *and 
Control  of  County  Workhouses  in  Counties 
Coming  under  the  Provisions  of  this  Act." 

That,  in  pursuance  of  the  act,  the  governor 
of  Tennessee,  on  February  16,  1901,  appoint- 
ed Stephen  P.  Condon,  James  Rich,  and  T. 
T.  McMillan  as  the  board  of  public  road 
commissioners;  that  Condon  was  appointed 
superintendent  of  public  roads,  and  the 
other  two  associate  members  of  the  road 
commission ;  that  the  governor  had  issued  to 
defendants  commissions  as  such  public  road 
commissioners ;  und  that  they  gave  bond  and 
qualified  March  2,  1901,  "and  are  now  at- 
tempting to  perform  the  duties  of  the  said 
offices." 

That  defendants  had  in  fact  ousted  the 
pike  commissioners,  the  workhouse  commis- 
sioners, and  superintendent  from  their  re- 
spective positions,  and  deprived  them  of 
their  privileges  and  powers;  and  that  H.  C. 
Anderson  had  been  elected  by  defendants 
manager  of  the  workhouse. 

Complainants  further  represented  that 
the  act  oi  February  8,  1901,  was  in  plain 
violation  of  the  Constitution  of  the  state  of 
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Tennessee;  illegal,  null,  and  Toid;  and  "not 
effective  to  deprive  the  said  parties  of  the 
several  offices  aforesaid,  to  which  they  were 
re^larly  elected,  or  of  the  rights,  powers^ 
privileges,  and  emoluments  thereof,"  and 
that  defendants  "are  unlawfully  holding  ai^d 
exercising  said  offices  of  public  road  com- 
missioners and  superintendent  of  roads  and 
associate  members,  and  that  they  are  usurp- 
ers of  said  offices." 

The  prayer  was  (1)  for  process;  (2) 
"that  the  said  defendants  may  be  enjoined 
from  holding  the  said  offices  of  public  road 
commissioners,  or  superintendent  of  public 
roads,  or  associate  members  of  said  road 
commission,  or  manager  of  the  workhouse, 
or  from  exercising  any  of  the  powers  and 
rights  which  the  said  act  of  February  8, 
1^1,  attempts  to  confer  upon  them,  and 
that  they  may  be  enjoined  from  receiving 
any  of  the  emoluments  appertaining  to  the 
said  offices  under  and  by  virtue  of  the  said 
unconstitutional  and  void  act,  and  that  upon 
final  hearing  said  injunction  may  be  made 
perpetual;"  (3)  that  the  defendants  be  re- 
quired to  execute  a  bond  to  indemnify  and 
hold  harmless;  (4)  "that  upon  final  hear- 
ing a  decree  may  be  rendered  declaring  that 
the  said  act  of  February  8,  1901,  *is  uncon-[67K 
stitutional,  null,  and  void,  and  that  the 
same  confers  no  riffht  upon  the  defendants, 
and  that  the  defendants  are  not  entitled  to 
exercise  any  of  the  powers  and  privileges 
therein  contained,  or  to  enjoy  any  of  the 
rights  and  emoluments  therein  given  to 
them,  and  that  they  be  required  to  surren- 
der same  and  turn  over  all  the  powers, 
property,  and  privileges  thereof  to  the  right- 
ful owners  aforesaid;" (5)  and  for  general 
relief. 

On  March  21,  1901,  an  application  for  in- 
junction was  denied,  and  on  March  23d  the 
bill  was  amended  by  striking  out  the  third 
clause  of  the  prayer.  Defendants  filed  a  de- 
murrer Miurch  29,  1901,  which,  on  the  next 
day,  was  sustained  and  the  bill  dismissed. 
The  case  was  then  carried  to  the  court  of 
chancery  appeals,  and  it  was  there  contend- 
ed, on  errors  assigned,  that  the  act  of  Feb* 
ruary  8,  1001,  was  invalid  because  in  vio* 
lation  of  the  14th  Amendment  to  the  Con- 
stitution of  the  United  States,  as  well  as  of 
the  state  Constitution.  The  court  of  chan- 
cery appeals  affirmed  the  judgment  of  the 
chancellor,  August  29,  1901,  and  an  appeal 
was  prosecuted  to  the  supreme  court  of  the 
state,  where  it  was  again  alleged,  in  the  as- 
signment of  errors,  that  the  act  in  question 
was  in  violation  of  the  state  Constitution 
and  of  the  14th  Amendment.  The  supreme 
court  held,  on  November  15,  1901,  that  the 
statute  was  not  in  violation  of  either,  and 
affirmed  the  decrees  of  the  chancellor  and 
of  the  court  of  chancery  appeals.  108  Tenn. 
82,  65  S.  W.  871.  Thereupon  a  writ  of  er- 
ror was  sued  out  from  this  court,  and  the 
record  was  filed  and  the  cause  docketed  De- 
cember 10,  1901.  No  motion  was  made  to 
advance  the  ease,  and-  it  came  on  for  argu- 
ment and  was  argued  March  12  and  13» 
1903. 
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Mr,  G.  ViT,  Piokle  argued  the  cause,  and, 
with  Mr,  J.  W,  Oreen  and  Meaara,  Piokle  d 
Turner,  filed  a  brief  for  plaintiffs  in  error. 

Mr.  Josliiia  V^,  Caldwell  argued  the 
cause,  and,  with  Mr,  Charles  T,  Gates',  Jr,, 
filed  a  brief  for  defendants  in  error: 

This  action  is  essentially  a  personal  or 
private  one. 

State  ex  rel,  Johnson  v.  Oamphell,  8  Lea, 
76;  Scott  y,  Johnson,  5  Heisk.  614. 

When  the  relator  seeks  by  information, 
not  only  to  oust  respondent,  but  also  to  es- 
tablish his  own  right  to  the  office,  he  must 
show  both  his  interest  in  and  title  to  the 
office. 

High,  Eztr.  Legal  Rem.  3d  Ed.  §  360  cit- 
ing State  em  rel,  Kempf  v.  Boal,  46  Mo.  528 ; 
Andreics  v.  State,  69  Miss.  740,  13  So.  853. 

Ordinarily  it  would  seem  to  be  a  sufficient 
objection  that  the  case  is  one  in  which  the 
court  cannot  give  judgment  of  ouster,  even 
should  the  relator  succeed. 

High,  Extr.  Legal  Rem.  3d  Ed.  §  644. 

The  state  is  not  in  any  real  sense  a  party 
to  a  suit  of  this  kind. 

Miller  ▼.  New  York,  12  Wall.  159,  20  L. 
ed.  259. 

This  suit  must  abate. 

United  States  ▼.  Boutioell,  17  Wall.  604, 
21  L.  ed.  721. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 
[68]  *This  was  a  proceeding  under  provisions 
of  the  Code  of  l^ennessee,  authorizing  a  bill 
in  equity  to  be  filed  "whenever  any  person 
imlawfully  holds  or  exercises  any  public  of- 
fice or  franchise  within  this  state."  Shan- 
non's (Tenn.)  Code  1806,  (  5165,  d.  1;  S 
6167. 

By  sections  6168  and  6179  it  is  provided 
that  the  suit  may  be  brought,  "by  the  attor- 
ney gen^ralfor  Uie  district  or  county,  when 
directed  so  to  dp  by  the  general  assembly, 
or  by  the  governor  and  attorney  general  of 
the  state  concurring"  or  "on  the  informa- 
tion of  any  person,  upon  such  person  giving 
security  for  the  costs,"  when  the  attorney 
general  for  the  district  or  county  may  in- 
stitute the  proceeding  without  direction. 
State  tm  rel.  Johnson  ▼.  Ocmpbell,  8  Lea, 
74,  76. 

Such  was  this  suit,  which  was  not 
brought  by  direction  of  the  general  assem- 
bly, or  of  the  governor  and  attorney  gen- 
enl  of  the  state,  but  was  instituted  at  the 
instance  of  persons  superseded  in  public  of- 
fice by  an  act  of  the  general  assembly  (ap- 
proved bv  the  governor  and  carried  into 
effect  by  him)  which  they  charged  was  un- 
constitutional.    Acts  1901,  chap.  8. 

The  question  of  constitutionality  had  been 
raised  in  an  application  for  mandatory  in- 
jimction  to  compel  the  county  judge  to  ap- 
prove the  bonds  of  the  persons  appointed 
commissioners  under  the  act,  the  writ  had 
been  awarded  and  obeyed,  and  the  decree 
was  affirmed  and  the  act  sustained  by  the 
supreme  court  at  the  same  time  that  the 
decree  in  this  case,  subsequently  brought, 
was  affirmed.  Condon  v.  Moloney,  108 
Tenn.  82,  65  S.  W.  871.  But  the  supreme 
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court  also  ruled  in  the  prior  case  that  as 
the  writ  had  been  obeyed  it  had  spent  its 
force,  so  that,  even  if  they  differed  with  the 
chancellor  as  to  the  use  of  the  particular 
process, — an  objection  therein  urged, — a  re- 
versal of  his  decree  "could  not  undo  what 
had  been  done,"  and  to  enter  it  "would  be 
an  idle  ceremony." 

In  the  circumstances  this  case  assumed 
the  aspect  of  a  civil  contest  between  indi- 
viduals, and  not  of  a  prerogative  writ  to 
correct  usurpation  of  office. 

Sections  5175,  5176,  6177,  and  6180  are 
as  follows: 

"5175.  Whenever  the  action  is  brought 
against  a  person  for  usurping  an  office,  in 
addition  to  the  other  allegations,  the  *name[60} 
of  the  person  rightfully  entitled  to  the  office, 
with  a  statement  of  his  right  thereto,  may 
be  'added,  and  the  trial  should,  if  practica- 
ble, determine  the  right  of  the  contesting 
parties. 

"5176.  If  judgment  is  rendered  in  favor 
of  such  claimant,  the  court  may  order  the 
defendant  to  deliver  to  him,  upon  his  quali- 
fying as  required  by  law,  all  books  and  pa- 
pers belonging  to  the  office  in  his  (defend- 
ant's) custody,  or  under  his  control,  and 
such  claimant  may  thereupon  proceed  to  ex- 
ercise the  functions  of  the  office. 

"5177.  Such  claimant,  in  this  event,  may 
also,  at  any  time  within  one  year  thereafter,, 
bring  suit  against  the  defendant,  and  recov- 
er the  damages  he  has  sustained  by  reason 
of  the  act  of  the  defendant." 

"5180.  When  a  defendant,  whether  a  nat> 
ural  person  or  a  corporation,  is  adjudged 
guilty  of  usurping,  unlawfully  holding,  or 
exei^cising  any  office  or  franchise,  judgment 
shall  be  rendered  that  such  defendant  be  ex- 
cluded from  the  office  or  franchise,  and  that 
he  pay  the  costs." 

In  State  em  rel.  Curry  v.  Wright,  6  Heisk. 
612,  it  was  held  that  the  bond  given  in  case- 
of  appeal  in  an  action  for  usurpation  of  of- 
fice need  be  only  for  costs,  and  the  court, 
after  referring  to  §§  5176,  5177,  and  5180- 
(by  the  prior  numbers),  said: 

"These  provisions  are  specific  and  clear 
that  the  matter  in  contest  to  be  decided  ia 
the  usurpation  of  the  office  or  franchise; 
and  the  judgment,  exclusion  from  that  office 
or  franchise;  and  the  money  judgment  to  be- 
given  is  for  costs,  and  the  damages,  if  any 
have  accrued,  are  provided  for  in  another 
suit  to  be  brought  within  a  year  after  the 
judgment. 

"The  provision,  that  the  suit  will  be  con- 
ducted  as  other  suits  in  equity,'  only  means 
that  it  shall  be  conducted  as  such  a  suit  to 
the  attainment  of  the  results  above  indicat- 
ed, but  cannot  be  held  to  include  an  inquiry 
into  the  damages  sustained." 

The  present  case  was  argued  March  12 
and  13,  and  it  appears  on  the  face  of  the 
bill  that  the  terms  of  office  of  all  the  relat- 
ors, except  the  county  judge,  expired  before 
that  day.  And  this  was  true  as  to  him,  be- 
cause we  find,  by  reference  to  ^articles  6  [TOJ 
and  7  of  the  Constitution  of  Tennessee,  and 
State  em  rel.  Ramho  y.  Maloney,  92  Tenn. 
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62,  20  S.  W.  410,  that  his  then  term  of  of- 
fice as  county  judge  terminated  in  1902. 

As  to  the  defendants,  the  bill  shows  that 
defendant  Anderson  was  merely  a  subordi- 
nate appointee  of  his  codefendanta,  and  that 
they  had  been  appointed  by  the  governor 
commissioners  under  the  act  of  February  8, 

1901.  That  act  provided  for  the  appoint- 
ment of  three  commissioners,  to  "hold  their 
offices  until  the  next  general  election  of 
county  officers,  when  their  successors  shall 
be  elected  by  the  people,  and  every  two  (2) 
jears  thereafter  said  offices  shall  be  filled  by 
popular  election."  The  next  general  election 
of  county  officers  referred  to  was  held,  ac- 
cording to  §  1154  of  the  Code,  in  August, 

1902.  So  that  these  commissioners  Were  ap- 
pointed to  serve  until  that  date,  and  their 
temporary  commissions  then  terminated. 

We  cannot  assume  that  relators,  who  were 
•originally  elected  by  the  county  court, 
would  hold  over,  and  manifestly,  the  provi- 
sional title  of  defendants  has  determined. 
It  follows  that  the  relief  as  prayed  cannot 
now  be  granted. 

There  are  cases  in  quo  warranto  in  which 
judgment  of  ouster  has  been  entered,  al- 
though the  term  of  the  person  lawfully  en- 
titled had  expired,  and  also  where  informa- 
tions have  been  retained,  when  the  statute 
provided  for  fine  or  damages;  but  here  the 
proceeding  cannot  now  be  maintained  as  on 
behalf  of  the  public;  and,  considered,  as 
counsel  insists  it  should  be,  as  merely  a  con- 
test between  two  sets  of  officials,  and  not 
between  the  state  and  its  officials,  the  state 
courts  would  be  at  liberty  to  treat  it  as 
abated,  and  the  mere  matter  of  costs  cannot 
be  availed  of  to  sustain  jurisdiction.  'See 
Boring  v.  Griffith,  1  Heisk.  457,  461 ;  State 
T.  McConnell,  3  Lea,  332 ;  WilliatMon  Coun- 
ty Y.  Perkins  (Tenn.  Ch.  App.)  39  S.  W. 
347;  State  em  rel,  Robinson  v.  Lindsay,  103 
Tenn.  635,  53  S.  W.  950. 

Doubtless,  the  question  of  the  validity  of 
the  act  of  1901  is  of  importance,  but  it  has 
been  upheld  by  the  highest  judicial  tribunal 
of  the  state  of  Tennessee  as  consistent  with 
the  state  Constitution,  and  it  affects  only 
the  citizens  of  that  state. 

If  we  were  to  hold  that  the  act  could  be 
subjected  to  the  test  of  the  14th  Amend- 
(71]ment,  and  that  it  could  not  stand  that  *test, 
we  should  do  nothing  more  than  reverse  the 
decree  below  and  remand  the  cause,  and,  as 
such  a  judgment  would  be  inefTectual,  we 
must  decline  to  intimate  any  opinion  on  the 
subject. 

"The  duty  of  this  court,  as  of  every  other 
judicial  tribunal,  is  to  decide  actual  contro- 
versies by  a  judgment  which  can  be  carried 
into  effect,  and  not  to  give  opinions  upon 
moot  questions  or  abstract  propositions,  or 
to  declare  principles  or  rules  of  law  which 
cannot  afTcot  the  matter  in  issue  in  the  case 
before  it.  It  necessarily  follows  that  when, 
pending  an  appeal  from  the  judgment  of  a 
lower  court,  and  without  any  fault  of  the 
defendant,  an  event  occurs  which  renders  it 
Impossible  for  this  court,  if  it  should  decide 
the  rase  in  favor  of  the  plaintiff,  to  grant 
him  any  efTectual  relief  whatever,  the  court 
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will  not  proceed  to  a  formal  judgment,  but 
will  dismiss  the  appeal."  Mr.  Justice  Gray, 
MilU  V.  Oreen,  159  U.  8.  651,  653,  40  L. 
ed.  293,  294,  16  Sup.  Ct.  Rep.  133. 

We  think  this  wnt  of  error  comes  within 
the  rule  thus  declared,  and  it  is  therefore 
dismissed  without  costs  to  either  party. 


UNION  &  PLANTERS'  BANK  OP  MEBf- 

PHIS,  Appt., 

V. 

CITY  OF  MEMPHIS  and  John  H.  Alrap^ 
Trustee.     (No.  67) 


UNION  &  PLANTERS'  BANK  OP  MEM- 
PHIS, Appt,, 

V, 

CITY  OF  MEMPHIS.     ( No.  221 ) 

(See  8.  C.  Reporter's  ed.  71-76.) 

Jurisdiction  of  circuit  court  of  appeals— ef* 
feet  of  state  judgment  as  res  judicatory 
question  of  local  law, 

1.  A  decree  of  the  circuit  court  of  appeals  af- 
firming a  Judgment  of  a  circuit  court  In  a 
cause  In  which  the  latter's  Jarlsdlctlon  de- 
pended on  the  sole  ground  that  the  cause  of 
action  arose  under  the  Federal  Constitution 
will,  on  appeal  to  the  Supreme  Court  of  the 
United  States,  be  reversed  for  the  lack  of 
jurisdiction  In  the  circuit  court  of  appeals 
to  reTlew  the  circuit  court  judgment. 

2.  A  judgment  of  a  state  court  sustaining  the 
exemption  claimed  bj  a  bank,  under  Its  char> 
ter,  from  municipal  taxation  on  Its  capital 
stock,  which,  under  the  local  law  of  the 
state.  Is  only  res  judicata  In  respect  to  the 
Identical  taxes  litigated  In  the  suit,'  can  be 
accorded  no  greater  efficacy  In  the  Federal 
courts. 

[Nos.  67,  221.] 

Submitted  March  20,  190S.    Dectatd  Aprii 

IS,  190S. 

APPEAL  frfpi  the  Circuit  Ourt  of  the 
United  States  for  the  Western  District 
of  Tennessee  to  review  a  judgment  denying 
the   claim  of   a   bank   to  exemption    from 

NOTi. — On  the  iurisdicHon  of  the  cireuii 
court  of  appeals — see  notes  to  Lau  Ow  Bew  t. 
United  States.  1  C.  C.  A.  6;  Salmon  t.  Mills. 
13  C.  C.  A.  374;  and  United  States  Freehold 
Land  &  Emigration  Co.  y.  GaJlegos,  32  C.  C.  A. 
475. 

On  conclusiveness  of  fudgments  fjenerallih^ 
see  notes  to  Sharon  y.  Terry  (C.  C.  N.  D.  CaL) 
1  L.  R.  A.  572 :  Bollong  v.  Schuyler  Nat.  Bank 
(Neb.)  8  L.  R.  A.  142:  Wlese  ▼.  San  Francisco 
Musical  Fund  Soc.  (Cal.)  7  L.  R.  A.  577  :  Mor- 
rill y.  Morrill  (Or.)  11  L.  R.  A.  153:  Bank  of 
United  States  y.  Beyerly,  11  L.  ed.  U.  S.  76; 
The  Johnson  Steel  Street  R.  Co.  y.  Wharton.  38 
L.  ed.  U.  S.  429:  and  Southern  P.  B,  Co.  y. 
United  States,  42  L.  ed.  U.  S.  355. 

As  to  conclusiveness  and  effect  of  judgments 
as  between  Federal  and  state  courts — see  notes 
to  Kansas  City.  Ft.  S.  &  M.  R.  Co.  y.  Morgan, 
21  C.  C.  A.  478 :  and  Union  &  P.  Bank  y.  Mem- 
phis,  40  C.  C.  A.  468. 
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B^idpal    tazei    under    its    charter.     Af- 

Also  an  appeal  from  the  United  States 
Circuit  Court  of  Appeals  for  the  Sixth  Cir- 
cuit to  review  a  decree  which  affirmed  a  de- 
cree of  the  Circuit  Court  for  the  Western 
District  of  Tennessee  denying  the  claim  of 
a  bank  to  exemption  from  municipal  taxes 
under  its  charter.  Reversed,  with  direc- 
tions to  dismiss  the  appeal  from,  and  writ 
of  error  to,  the  Circuit  Court. 

See  case  number  221  below,  40  C.  C.  A. 
455,  111  Fed.  661. 
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Statement  by  Mr.  Chief  Justice  Fullers 
The  Union  &  Planters'  Bank  of  Memphis 
iras  incorporated  under  a  charter  granted 
by  the  general  assembly  of  the  state  of  Ten- 
nessee in  1858,  which  contained  the  follow- 
ing provision:     "That  said  company  shall 
pay  an  annual  tax  of  i  of  1   per  cent  on 
each  share  of  stock  subscribed,  which  shall 
be  in  lieu  of  all  other  taxes."    The  corpo- 
ration waa  located  in  the  city  of  Memphis, 
Shelby   county,    Tennessee,    and   that   city, 
pursuant  to  an  act  of  the  legislature  of  Ten- 
nessee, assessed  an  ad  valorem  tax  for  the 
year  18U9,  for  municipal  purposes,  on  the 
capital  stock  of  the  bank.    The  bank  there- 
upon filed  its  bill  in  the  circuit  court  of  the 
United  States  for  the  western  division  of 
the  western  district  of  Tennessee,  in  which 
it  was  alleged  that  the  law  under  which  the 
assessment  was  made  impaired  the  obliga- 
tion of  the  contract  created  by  the  above- 
<rooted  clause  of  the  charter.    The  bill  fur- 
ther averred  that  in  a  former  litigation  be- 
tween the  bank  and  the  city,  wherein  it 
was  sought  to  enforce  a  municipal  aasess- 
ment  of  taxes  on  the  capital  stock  of  the 
bank  for  the  years  1888,  1889,  and  1890,  it 
was  adjudged  by  the  supreme  court  of  Ten- 
nessee that,  by  the  provision  aforesaid,  the 
capital  stock  of  the  corporation  was  exempt 
from  all  general  taxation.    The  record  and 
judgment  in  that  suit  were  set  out  in  full, 
and-  pleaded  as  a  final  judicial  determina- 
tion of  the  bank's  exemption  from  the  pay- 
ment of  ad   valorem   taxes   on  its  capital 
stock;  and  it  was  averred  that  the  judg- 
ment so  pleaded  was  based  on  the  identical 
claim  of  exemption  now  asserted,  and  on 
identically  the  same  facts  and  conditions 
under  which  this  assessment  was  made. 

The  prayer  was  that  the  assessment  be 
canceled,  and  complainant  be  declared  to  be 
exempt  from  the  payment,  to  the  city  of  ad 
valorem  taxes  on  its  capital  stock. 
r3]  ^Defendants  demurred,  and  the  demurrer 
HAS  sustained  and  the  bill  dismissed,  No- 
vember 6,  1900,  whereupon  complainant 
prayed  and  perfected  an  appeal  to,  and  also 
took  a  writ  of  error  from,  the  United  States 
circuit  court  of  appeals  for  the  sixth  cir- 
cuit, and  the  case  was  docketed  there  on  or 
tbout  November  27,  1900. 

On  February  11,  1901,  complainant 
prayed,  and  was  granted  an  appeal  from  the 
decree  of  the  circuit  court  directly  to  this 
court,  the  record  was  filed  here,  March  23, 
1001,  and  the  case  is  now  No.  67. 

The  case  in  the  circuit  court  of  appeals 
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was  heard  June  10,  1901,  and  the  decree  be- 
low waa  affirmed  October  21,  1901.  49  C. 
C.  A.  455,  111  Fed.  561.  Thereupon  com- 
plainant, appellant  in  that  court,  prosecuted 
an  appeal  from  its  decree  to  this  court,  and 
the  case  was  docketed  here  January  13. 
1902,  and  is  now  No.  221. 

Both  cases  were  submitted,  as  one  case, 
on  printed  briefs.  ^^ 


Mr,  WilUam  H.  Carroll  submitted  the 
cause  for  appellant.  Mr,  Tim  E.  Cooper 
was  with  him  on  the  brief: 

The  mere  fact  that  the  demand  in  this 
case  is  for  a  tax  for  one  year,  and  the  de- 
mands in  the  adjudged  cases  were  for  taxes 
for  other  years,  does  not  prevent  the  opera- 
tion of  the  thing  adjudged,  if,  in  the  prior 
cas€«,  the  question  of  exemption  was  neces- 
sarily  presented  and  determined  upon  iden- 
tically the  same  facts  upon  which  the  right 
of  exemption  is  now  claimed. 

Bank  of  Kentucky  v.  Stone,  88  Fed.  383 : 
New  Orleans  v.  Citizens^  Bank,  167  U.  a 

The  Tennessee  cases  hold  that  where  a 
l^ven  matter  becomes  the  subject  of  litiga- 
tion in,  and  of  adjudication  by,  a  court  of 
competent  jurisdiction,  that  that  matter  is 
forever  concluded  between  the  parties  and 
their  privies,  where  the  judgment  is  final. 

Estill  V.  Taul,  2  Yerg.  467,  24  Am.  Dec 
498;  Gray  v.  Farts,  7  Yerg.  161;  King  v. 
Vaughn,  8  Yerg.  59,  29  Am.  Dec.  104; 
Hodges  v.  Bauchman,  8  Yerg.  186;  Elrod  v. 
Lancaster,  2  Head,  574,  75  Am.  Dec.  749; 
Warwick  v.  Underwood,  3  Head,  238,  75  Am. 
Dec.  767 ;  Brewster  ▼.  Galloway,  4  Lea,  567 ; 
McClanahan  ▼.  Stovall,  6  Lea,  505;  Roper 
y,  Rowlett,  7  Lea,  321;  Parkes  v.  Olift,  9 
Lea,  524;  Peak  v.  Ligon,  10  Yerg.  469; 
Westbrook  v,  Thompson,  104  Tenn.  363,  58 
S.  W.  223 ;  Sale  v.  Eichherg,  105  Tenn.  333. 
52  L.  R.  A.  894,  69  S.  W.  1020. 

Though  the  form  and  causes  of  action  be 
dilTerent,  a  decision  by  a  court  of  compe- 
tent jurisdiction  in  respect  to  any  essential 
fact  or  question  in  the  one  action  is  conclu- 
sive between  the  parties  in  all  subsequent 
actions. 

Southern  P.  R,  Oo,  v.  UrUted  States,  168 
U.  S.  5,  42  L.  ed.  355,  18  Sup.  a.  Rep.  18; 
Forsyth  v.  Hammond,  166  U.  S.  606,  41  L. 
ed.  1095,  17  Sup.  Ct.  Rep.  665. 

Mr.  Lnke  E.  "WHclit  submitted  the 
cause  for  appellee.  Mr,  John  H,  Watkin$ 
was  with  him  on  the  brief: 

The  precise  point  involved  herein  having 
been  determined  by  both  this  court  and  the 
state  court,  there  is  no  longer  any  Federal 
or  other  question  as  to  the  taxability  of  ap- 
pellant's capital  stock  as  contradistin- 
guished from  the  shares  of  stock. 

Shelby  County  ▼.  Union  d  P,  Bank,  161 
U.  S.  160,  40  L.  ed.  652,  16  Sup.  a.  Rep. 
558;  Union  d  P,  Bank  v.  Memphis,  101 
Tenn.  168,  46  S.  W.  567. 

There  is  such  a  well-defined  and  unbroken 
line  of  decisions  in  Tennessee  that  judg- 
ments and  decrees  in  tax  cases  are  limited 
to  the  taxes  actually  involved  tiiat,  as  a 
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local  question,  that  proposition  is  no  longer 
debataole. 

State  V.  Bank  of  Commerce,  95  Tenn.  221, 
81  8.  W.  993;  Union  d  P.  Bank  v.  Memphie, 
101  Tenn.  167,  46  S.  W.  657;  Buchanan  v. 
Springer  (Tenn.  Ch.  App.)  35  S.  W.  774. 

The  local  law  as  to  tne  effect  of  tax  judg- 
ments wil]  be  followed  b^  this  court  in  cases 
involving  the  construction  of  a  state  stat- 
ute or  a  former  state  judgment. 

Bergman  v.  Bly,  13  C.  C.  A.  319,  27  U. 
8.  App.  650,  66  Fed.  43 ;  Lavin  ▼.  Emigrant 
Industrial  Sav,  Bank,  18  Blatchf.  1,  1  Fed. 
650;  Shelby  v.  Guy,  11  Wheat.  367,  6  L.  ed. 
496;  Green  ▼.  Neal,  6  Pet.  299,  8  L.  ed.  402; 
Morley  ▼.  Lake  Shore  d  M.  S.  R.  Co,  146  U. 
8.  166,  36  L.  ed.  928,  13  8up.  Ct.  Rep.  54; 
Fidelity  Ins,  d  S,  D,  Co,  ▼.  Snenandoah  Iron 
Co.  42  Fed.  376;  Tioga  R,  Co,  v.  Blosshurg 
d  C.  R,  Co,  20  Wall.  137,  22  L.  ed.  331; 
XJnum  Vat,  Bank  ▼.  Bank  of  Kansas  City, 
136  U.  8.  235,  34  L.  ed.  346,  10  Sup.  Ct.  Rep. 
1013 ;  heighten  v.  Young,  18  L.  R.  A.  266,  3 
a  C.  A.  176,  10  U.  8.  App.  298,  52  Fed.  439 ; 
Sanford  ▼.  Poe,  16  C.  C.  A.  305,  37  U.  8. 
App.  378,  69  Fed.  546;  Bauserman  ▼.  Blunt, 
147  U.  8.  647,  37  L.  ed.  3l6,  13  8up.  a. 
Rep.  466;  Thompson  ▼.  Searcy  County,  6  C. 
G.  A.  674,  12  U.  8.  App.  618,  57  Fed.  1030; 
Luther  ▼.  Borden,  7  How.  1,  12  L.  ed.  581; 
Lavin  ▼.  Emigrant  Industrial  Sav.  Bank, 
18  Blatchf.  1,  1  Fed.  641 ;  Christy  v.  Prid- 
geofi,  4  Wall.  196,  18  L.  ed.  322;  Leffingwell 
▼.  Warren,  2  Black,  603,  17  L.  ed.  262; 
Siouw  City  Terminal  R.  d  Ware-house  Co,  ▼. 
Trust  Co.  of  N.  A.  27  C.  C.  A.  73,  49  U.  8. 
App.  523,  82  Fed.  124;  Hill  ▼.  Hite,  29  g. 
G.  A.  549,  56  U.  8.  App.  403,  85  Fed.  268; 
Union  P.  R.  Co.  ▼.  Reed,  25  C.  C.  A.  389, 
49  U.  S.  App.  233,  80  Fed.  234;  Rice  v.  Ad- 
ler-Goldman  Commission  Co.  18  C.  C.  A. 
15,  36  U.  8.  App.  266,  71  Fed.  151;  Hodg- 
don  y.  Burleigh,  4  Fed.  121;  Duden  ▼.  Mat- 
oy,  43  Fed.  407;  Sutherland-Innes  Co.  ▼. 
Evari,  30  C.  C.  A.  305,  58  U.  8.  App.  335,  86 
Fed.  597. 

The  rule  of  decision  in  Tennessee  upon  the 
question  of  res  judicata  constitutes  a  prop- 
erty rule,  as  well  as  its  decisions  upon  its 
statute  laws,  which  rule  of  decision  the  Fed- 
eral courts  have  repeatedly  announced  they 
will  follow. 

Franklin  County  Ct.  ▼.  Louisville  d  V.  R, 
Co.  84  Ky.  65 ;  Olcoti  y.  Fond  du  Lao  Coun- 
ty, 16  Wall.  678,  21  L.  ed.  382. 

The  present  law,  as  announced  by  this 
eourt  and  the  supreme  court  of  Tennessee,  is 
controlling  in  this  case. 

Lagnn  v.  Emigrant  Industrial  Sav,  Bank, 
18  Blatchf.  1,  1  Fed.  650;  Tomes  y.  Barney, 
85  Fed.  115;  Bank  of  Kentucky  y.  Stone,  88 
Fed.  397;  Bauserman  v.  Bhint,  147  U.  8. 
647,  37  L.  ed.  316,  18  8up.  Ct  Rep.  466; 
Morley  v.  Lake  Shore  d  M,  S.  R.  Co,  146  U. 
8.  162,  36  L.  ed.  925,  13  Sup.  Ct.  Rep.  54; 
Miller  y.  Suann,  150  U.  8.  132,  suh  nam. 
Miller  v.  Anderson,  37  L.  ed.  1028,  14  Sup. 
Ct.  Rep.  52;  Baltimore  Traction  Co.  v.  Bal- 
timore Belt  R,  Co.  151  U.  8.  137,  38  L.  ed. 
102,  14  Sup.  Ct.  Rep.  294;  Marchant  v. 
Pennsylvanui  it.  Co.  153  V.  8.  380,  38  L.  ed. 
751,  14  Sup.  Ct  Kep.  894;  Fallbrook  Irrig. 
714 


Dist.  y.  Bradley,  164  U.  8.  112,  41  L.  ed. 
369,  17  Sup.  Ct.  Rep.  56;  First  Nat.  Banh 
V.  ChehaUs  County,  166  U.  S.  440,  41  L.  ed. 
1069,  17  Sup.  Ct.  Rep.  629;  Wilson  v.  North 
Carolina,  169  U.  S.  586,  42  L.  ed.  865,  18- 
Sup.  Ct  Rep.  435;  Missouri  P.  R.  Co.  y.  Ne- 
braska, 164  U.  S.  403,  41  K  ed.  489,  17  Sup. 
Ct.  Rep.  130;  Merchants'  d  Mfrs.  Nat.  Bank 
y.  Pennsylvania,  167  U.  8.  461,  42  L.  ed. 
236,  17  Sup.  Ct.  Rep.  829. 

Mr.  Chief  Justice  Fvller  delivered  the^ 
opinion  of  the  court: 

Diversity  of  citizenship  did  not  exist,  and^ 
the  jurisdiction  of  the  circuit  court  restedi 
solely  on  the  ground  that  the  cause  of  ac- 
tion arose  under  the  Constitution  of  the- 
United  States.  The  appeal  lav  directly  to> 
this  court  under  §  5  of  the  judiciary  act  of 
March  3,  1891  (26  Stat  at  L.  826,  chap. 
517,  U.  S.  Comp.  Stat  1901,  p.  547),  and 
not  to  the  circuit  court  of  appeals.  Amer- 
ioan  Sugar  Ref.  Co,  v.  New  Orleans,  181  U. 
E(.  277,  45  L.  ed.  859,  21  Sup.  Ct  Rep.  646. 
Nevertheless,  an  appeal  having  been  prose- 
cuted to  the  latter  court,  and  having  there 
gone  to  decree,  an  appeal  was  allowed  to^ 
this  court  because  the  judgment  was  not 
made  final  in  that  court  by  f  6  of  the  act 
But  the  case  being  here,  and  the  jurisdic- 
tion of  the  circuit  court  having  *depcnded[74{ 
on  the  sole  ground  that  it  arose  under  the 
Constitution,  we  are  constrained  to  reverse 
the  decree  of  the  circuit  court  of  appeals, 
not  on  the  merits,  but  by  reason  of  the  want 
of  jurisdiction  in  that  court.  If  this  were 
not  so,  the  rif^ht  to  two  appeals  wojald  exist, 
in  every  similar  case,  notwithstanding,  as- 
we  have  repeatedly  held,  that  such  was  not 
the  intention  of  the  act.  Robinson  v.  Cald- 
well, 165  U.  8.  359,  41  L.  ed.  745.  17  Sup. 
Ct  Rep,  343;  Ijoeb  v.  Columbia  Twp.  lli^ 
U.  8.  472,  45  L.  ed.  280,  21  Sup.  Ct.  Rep. 
174;  American  Sugar  Ref.  Co.  v.  New  Or- 
leans, 181  U.  S.  277,  45  L.  ed.  859,  21  Sup. 
Ct.  Rep.  646. 

In  Pullman's  Palace  Car  Co.  y.  Central 
Transp.  Co.  171  U.  S.  138,  43  L.  ed.  108,  18 
Sup.  Ct.  Rep.  808,  an  appeal  was  taken  to 
this  court  and  also  to  the  circuit  court  of 
appeals,  and  a  motion  was  made  in  each 
court  to  dismiss  the  appeal,  whereupon,  by 
reason  of  the  circumstances,  we  granted  a- 
writ  of  certiorari,  and  brought  up  the  rec- 
ord from  the  latter  court  before  it  had  pro- 
ceeded to  decree.  The  question  as  to  which 
was  the  correct  route  to  reach  this  court 
became  immaterial,  and  we  disposed  of  the 
case  on  its  merits.  But  in  the  present  case 
the  circuit  court  of  appeals  went  to  decree, 
and  we  are  obliged  to  deal  with  the  appeal 
therefrom,  in  doing  which  the  jurisdiction 
of  that  court  necessarily  comes  under  re- 
view. 

The  questions  on  the  merits  are,  however^ 
presented  for  disposition  on  the  direct  ap- 
peal from  the  circuit  court 

In  Shelby  County  v.  Union  d  Planters^ 
Bank  (1895)  161  U.  8.  149,  40  L.  ed.  650,. 
16  Sup.  Ct.  Rep.  558,  it  was  decided  that 
the  capital  stock  of  the  bank  was  not  ex- 
empt from  ad  valorem  taxation  bv  the  pro- 
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vision  of  the  charter  in  question,  and  was 
liable  to  be  taxed  as  the  state  might  deter- 
mine. Hank  of  Cofnmerce  v.  Tennessee  use 
of  Memphis,  IGl  U.  S.  134,  40  L.  ed.  646, 
16  Sup.  Gt.  Rep.  456. 

But  the  bank  objects  that,  notwithstand- 
ing this  court  has  thus  held  that  the  ez- 
eniption  asserted  does  not  exist,  it  must, 
nevertheless,  be  recognized  in  this  case  as 
existing,  because  it  was  so  determined  by 
the  judgment  pleftded  as  res  judicata.  The 
judgment  thus  relied  on  as  a  bar  to  this 
assessment  is  reported  in  Memphis  v.  Union 
d  Planters'  Bank  (1892)  91  Tenn.  546,  19 
8.  W.  758,  which  involved  the  assessment  of 
municipal  taxes  for  the  years  1887  to  1891 
inclusive,  on  the  capital  stock  of  the  bajik, 
and  a  privilege  tax  tor  the  years  1889,  1890, 
[76]and^l891.  *Tlie  supreme  court  of  Tennessee 
there  held,  in  deference  to  the  supposed 
scope  of  the  decisions  of  this  court  in  Far- 
rington  v.  Tennessee  (1877)  06  U.  8.  679, 
24  L.  ed.  568,  and  in  Bank  of  Commerce  v. 
Tennessee  { 1881 )  104  U.  S.  493,  26  L.  ed. 
810,  that  the  bank  was  exempted  by  the 
charter  from  being  assessed  by  the  state, 
county,  or  municipality  for  any  taxes  ex- 
cept as  specified. 

In  Union  d  Planters'  Bank  v.  Memphis 
(1898)  101  Tenn.  154,  46  S.  W.  567,  the 
conclusion  announced  in  Shelby  County  v. 
Union  d  Planters'  Bank,  161  U.  S.  149,  40 
L.  ed.  650,  16  8up.  Ct.  Rep.  668,  was  fol- 
lowed, and  it  vr^B  held  to  be  the  settled  rule 
in  Tennessee  that  the  plea  of  res  judicata 
is  only  applicable  to  the  taxes  actually  in 
litigation,  and  is  not  conclusive  in  respect 
to  taxes  assessed  for  other  and  subsequent 

?ear8.  State  v.  Bank  of  Commerce,  95 
enn.  231,  31  8.  W.  993. 
As  the  judgment  relied  on  as  res  judicata 
was  not  80  regarded  in  Shelby  County  ▼. 
Union  d  Planters'  Bank,  it  could  not  be 
properly  so  regarded  in  the  present  case; 
but,  apart  from  that,  it  is  enough  that  in 
Tennessee  the  doctrine  of  res  judicata  is 
not  applicable  to  taxes  for  years  other  than 
those  under  consideration  in  the  particular 
case,  inasmuch  as  what  effect  a  judgment  of 
a  state  court  shall  have  as  res  judicata  is  a 
question  of  state  or  local  law,  and  the  taxes 
involved  in  this  suit  are  taxes  for  years 
other  than  those  involved  in  the  prior  ad- 
judication. Phcenia  F.  d  M.  Ins.  Co.  v. 
Tennessee,  161  U.  8.  174,  40  L.  ed.  660,  16 
8up.  Ct.  Rep.  471. 

In  New  Orleans  v.  Citizens'  Bank,  167  U. 
8.  371,  42  L.  ed.  202,  17  Sup.  Ct.  Rep.  905, 
referred  to  by  appellant's  counsel,  no  claim 
was  made  that  the  judgment  relied  on  would 
not  have  been  res  judicata  in  tiie  state 
courts,  and  attention  was  particularly 
called  to  the  fact  that  the  rule  in  Louisiana 
was  in  accord  with  the  conception  of  res 
judicata  expounded  in  that  case. 

As  the  judgment  pleaded  had  no  force  or 
effect  in  the  Tennessee  state  courts  other 
than  as  a  bar  to  the  identical  taxes  litigat- 
ed in  the  suit,  the  courts  of  the  United 
States  can  accord  it  no  greater  efhcacy. 
Cooper  V.  Newell,  173  U.  8.  566,  43  L.  ed. 
808.  19  Sup.  Ct.  Rep.  506;  Metcalf  ▼. 
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^yatertoum,  163  U.  8.  671,  38  L.  ed.  861,  14 
Sup.  Ot.  Rep.  947;  Chicago  d  A.  R,  Co.  v. 
Wtggins  Ferry  Co.  108  0.  8.  18,  27  L.  ed. 
636,  1  Sup.  <X  Rep.  614,  617 ;  Rev.  Stat.  | 
905  (U.  8.  Comp.  Stat  1901,  p.  677). 

The  litigation  over  the  alleged  exemption 
has  been  protracted,  and  many  decisions 
have  been  rendered  in  this  court  and  in  the 
highest  tribunal  of  Tennessee  in  respMSct  of 
it.  They  are  •reviewed  by  Lurton,  J.,  in  the  [76] 
circuit  court  of  appeals,  49  0.  C.  A.  455,  111 
Fed.  561. 

Decree  of  the  Circuit  Court  in  Tfo.  67  of- 
firtned. 

Decree  of  the  Circuit  Court  of  Appeals  im 
No.  221  reversed,  with  a  direction  to  dia- 
miss  the  appeal  and  writ  of  error. 


MEXICAN    CENTRAL    RAILWAY    COM- 
PANY  (Limited),  Plff.  in  Err., 

V. 

J.  M.  DUTHIE. 

(See  8.  C.  Reporter's  ed.  76-78.) 

pleading — amendment    after    verdict    and 

judgment. 


An  amendment  of  plalntUTs  petition,  after 
diet  and  Judgment  thereon,  with  no  farther 
proceedings  taken,  bj  Inserting  the  words, 
'*and  Is  a  cltlsen  of  said  state  and  of  the 
United  States  o^  America,"  after  the  allega> 
tlon  therein  that  "plaintiff  resides  In  El 
Paso,  in  El  Paso  county,  state  of  Texas," 
may  be  allowed  bj  a  clrenlt  court  of  the 
United  SUtes,  under  U.  8.  Rev.  Stat,  i  964 
(U.  8.  Comp.  Stat.  1901,  p.  697),  giving  the 
trial  court  the  right  at  any  time  to  permit 
either  of  the  parties  to  amend  any  defect  in. 
process  or  pleadings,  upon  such  conditions  aa 
it  shall  prescribe. 

[No.  336.] 

Submitted  March  23,  190S.    Decided  April 

13,  1903. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Western  District 
of  Teicas  wherein  is  certified  the  question  of 
that  court's  jurisdiction  to  permit  aa 
amendment  to  the  petition  after  verdict  and 
judgment,  and  to  retain  the  judgment  after 
such  amendment.    Judgment  afflPmed. 

The  facts  are  stated  ui  the  opinion. 
*  Messrs.  Aldis  B.  Browaa»  Alexaitder 
Britten,  and  Eben  Rioluurds  submitted 
the  cause  for  plaintiff  in  error: 

The  verdict  found  upon  pleadings  which 
are  substantially  defective  is  itself  defect- 
ive, and  judgment  entered  thereon  is  void. 

Garland  v.  Davis,  4  How.  131,  11  L.  ed, 
907;  Barnes  v.  Williams,  11  Wheat.  416,  6 
L.  ed.  508. 

After  the  verdict  and  judgment  entered 
thereon,  the  trial  court  should  not  have  al- 
lowed plaintiff  to  temend  his  pleadings  by  in- 
serting the  necessary  jurisdictional  aver- 
ments therein,  without  first  setting  aside 
the  verdict  and  judgment  and  granting  a 
new  triaL 
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Smith  ▼,  Jcuhson  ew  dem.  Allyn,  1  Paine, 
486,  Fed.  Gas.  No.  13,065;  Rohertaon  V. 
Cease,  97  U.  S.  646,  24  L.  ed.  1057 ;  BaUted 
▼.  Buster,  119  U.  S.  341,  30  L.  ed.  462,  7 
6up.  Ct.  Rep.  276;  Chapman  v.  Barney,  129 
U.  S.  677,  32  L.  ed.  800,  9  Sup.  Ct.  Kep.  426; 
Denny  v.  Pironi,  141  U.  S.  121,  35  L.  ed. 
667,  11  Sup.  Ct.  Rep.  966;  Cooper  v.  Newell, 
155  U.  S.  532,  39  L.  ed.  249,  15  Sup.  Ct.  Rep. 
355.  Spo  also  Broim  v.  Keene,  8  Pet.  112, 
8  L.  ed.  885;  Continental  L.  Ins,  Co,  ▼. 
Rhoaas,  IIU  U.  8.  237,  30  L.  ed.  380,  7  Sup. 
Ct.  Rep.  193;  Menard  v.  Ooggan,  121  U.  S. 
253,  30  L.  ed.  914,  7  Sup.  Ct.  Rep.  873; 
Wolfe  V.  Bartford  L,  d  Annuity  Ins,  Co,  148 
U.  S.  369,  37  L.  ed.  493,  13  Sup.  Ct.  Rep. 
602;  Borne  v.  George  B,  Bammond  Co.  165 
U.  S.  393,  39  L.  ed.  197,  16  Sup.  Ct.  Rep. 
107 ;  Bargh  v.  Page,  4  McLean,  10,  Fed.  Cas. 
No.  980. 

By  the  practice  conformity  act  of  June  1, 
1872,  U.  S.  Rev.  Stat.  S  914,  the  specific 
provisions  of  the  state  statutes  in  this  re- 
spect are  controlling. 

Glenn  v.  Sumner,  132  U.  8.  152,  33  L.  ed. 
301,  10  Sup.  Ct.  Rep.  41;  Benderson  v. 
Louisville  6  N,  R.  Co,  123  U.  S.  61,  31  L.  ed. 
92,  8  Sup.  Ct.  Rep.  60;  Phillips  d  C,  Constr, 
Co,  V.  Seymour,  91  U.  S.  646,  23  L.  ed.  341 ; 
Atlantic  d  P.  R.  Co,  v.  Laird,  164  U.  S.  393, 
41  L.  ed.  485,  17  Sup.  Ct.  Rep.  120;  Mack 
-V.  Porter,  18  C.  C.  A.  527,  25  U.  S.  App.  595, 
72  Fed.  236.  See  also  People's  Sav.  Bank  d 
Trust  Co,  V.  Batchelder  Egg  Case  Co,  2  C. 
•C.  A.  126,  4  U.  S.  App.  603,  51  Fed.  130; 
Post  ▼.  Wise  Tfjcp,  101  Fed.  204;  Wolf  v. 
€!ook,  40  Fed.  432. 

Amendments  to  pleadings  under  the  Texas 
statute  and  practice  are  not  allowable  after 
verdict  and  judgment,  except  that,  after  ar- 
rest of  judgment  or  new  trial  granted,  the 
court  may  allow  such  amendment  as  if  no 
trial  had  been  had  or  judgment  reached: 

Petty  V.  Lang,  81  Tex.  238.  16  S.  W.  999; 
Beflin  v.  Bums,  70  Tex.  347,  8  S.  W.  48; 
Missouri  P,  R,  Co,  v.  Bou>e,  4  Tex,  App. 
Civ.  Cas.  (Willson)  fi  197,  p.  296. 

Mr,  Leiffli  Clark  submitted  the  cause 
for  defendant  in  error: 

Judgments  are  under  the  eontrol  of  the 
oourt  where  entered,  until  the  close  of  the 
term. 

1  Black,  Judgm.  |  153. 

Mere  matters  of  procedure,  such  as*  the 
granting  or  refusing  motions  for  new  trial, 
and  questions  respecting  amendments  to  the 
pleadings,  are  purely  discretionary  matters 
for  the  consideration*  of  the  trial  court ;  and 
unless  there  has  been  gross  abuse  of  that 
discretion  they  are  not  reviewable  in  this 
court  on  writ  of  error. 

Mewican  C,  R.  Co,  v.  Pinkney,  149  U.  S. 
201,  37  L.  ed.  702,  13  Sup.  Ct.  Rep.  859; 
Chapman  v.  Barney,  129  U.  S.  677,  32  L.  ed. 
800,  9  Sup.  Ct.  Rep.  426;  Chirac  v.  Rein- 
icker,  11  Wheat.  302,  6  L.  ed.  479;  Murphy 
T.  Stevart,  2  How.  284,  11  L.  ed.  269;  Spen- 
cer V.  Lapsley,  20  How.  264,  15  L.  ed.  902. 

And  when  such  amendment  is  permitted, 
the  court  must,  in  its  discretion,  determine 
whether   any   submission    which    had   been 
made  ought  to  be  vacated. 
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Bamberger  ▼.  Terry,  103  U.  8.  40,  26  L. 
ed.  317. 

Certain  amendments  will  be  permitted  at 
any  stage  of  tiie  case,  so  as  to  bring  in  an 
essential  party  or  to  aver  citizenship. 

Fisher  v.  Rutherford,  Baldw.  188,  Fed. 
Cas.  No.  4,823;  Billiard  v.  Brevoort,  4  Mo- 
Lean,  24,  Fed.  Cas.  No.  6,505. 

The  trial  oourt  did  not  err  in  permitting 
the  plaintiff  to  amend  his  original  and  first 
amended  original  petitions  in  said  cause, 
after  judgment  rendered,  at  the  same  term 
of  court. 

The  TremoUi  Patent,  23  Wall.  518,  sub 
nom,  Tremaine  r.  Bitchcock,  23  L.  ed.  97; 
Maddox  v.  Thorn,  8  C.  C.  A.  574,  23  U.  8. 
App.  189,  60  Fed.  217;  Fitchburg  R,  Co,  v. 
Nichols,  29  C.  C.  A.  464,  50  U.  S.  App.  280, 
85  Fed.  869. 

Where  the  laws  pf  the  state  and  those  of 
the  United  States  conflict,  the  laws  of  the 
latter  govern. 

Cooley,  Const.  L.  p.  32;  Phelps  v.  OakSf 
117  U.  S.  236,  29  L.  ed.  888,  6  Sup.  Ct.  Rep. 
714;  Southern  P,  Co,  v.  Denton,  146  U.  S. 
202,  36  L.  ed.  943,  13  Sup.  Ct^  Rep.  44; 
Indianapolis  d  St,  L,  R,  Co,  ▼.  Borst,  93  U. 
S.  291,  23  L.  ed.  898. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

Duthie  brought  suit  for  the  recovery  of 
damages  for  personal  injuries  in  the  circuit 
court  of  the  United  States  for  the  western 
district  of  Texas  against  the  Mexican  Cen- 
tral Railway  Company,  Limited,  and  in  his 
original  complaint  averred  that  he  "re- 
sides in  El  Paso,  in  El  Paso  county,  state 
of  Texas,  *in  the  western  district  of  8aid[7T] 
stale,"  and  that  defendant  was  a  citizen  of 
the  state  of  Massachusetts.  The  cause  was 
tried  before  a  jury,  and  resulted  in  a  verdict 
and  judgment  thereon  April  10,  1902.  The 
record  shows  "that  no  further  proceedings 
were  had  in  said  cause  after  the  entry  of 
said  judgment  until,  to  wit,  the  17th  day 
of  April,  1002,  on  which  day  plaintiff  filed 
his  motion  asking  leave  to  amend  his  peti- 
tion," to  the  effect  "that  leave  be  granted 
him  to  now  amend  his  said  original  and  first 
amended  petition  by  inserting  therein  the 
following:  'And  is  a  citizen  of  said  state 
and  of  the  United  States  of  America,'  after 
the  allegation  made  in  said  pleading  'that 
plaintiff  resides  in  El  Paso,  in  £1  Paso 
county,  state  of  Texas.' "  In  support  of  the 
motion  plaintiff  stated  under  oath  "  that  he 
is  now  and  was  at  the  date  of  the  filing  of 
his  original  petition  herein,  and  was  on  the 
22d  day  of  July,  1901,  the  date  of  his  in- 
juries, a  bona  fide  citizen  of  the  United 
States  of  America  and  of  the  state  of  Texas." 
The  court  granted  leave  to  so  amend,  and 
defendant  excepted.  Thereupon  defendant 
applied  to  the  court  to  certify  to  this  court 
the  question  of  jurisdiction  to  amend,  and 
to  retain  the  judgment  after  such  amend- 
ment, and  a  certificate^  was  accordingly 
granted. 

If  the  complaint  or  petition  had  remained 
as  it  was  originally  framed,  and  the  case 
had  then  been  carried  to  the  circuit  court 
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of  appeals,  that  court  would  have  been  con- 
Btrained  to  reverse  the  judgment  and  re- 
mand the  cause  for  a  new  trial,  with  leave 
to  amend.  Metoalf  v.  Watertoton,  128  U.  S. 
686,  32  L.  ed.  543,  9  Sup.  Ct^  Rep.  173; 
Home  V.  Oeorge  E.  Hammond  Oo,  155  U.  S. 
893,  39  L.  ed.  197,  15  Sup.  Ct.  Rep.  167. 

But  plaintiff,  discovering  the  defect  in  the 
averment  before  the  case  had  passed  from 
the  jurisdiction  of  the  circuit  court,  applied 
and  obtained  leave  to  amend,  and  maae  the 
amendment.  So  that  the  only  question  is 
whether  the  circuit  court  had  power  to  allow 
the  amendment. 

By  §  954  of  the  Revised  Stati-tes  (U.  S. 
Comp.  Stat.  1901,  p.  697)  it  was  provided 
that  the  trial  court  might  "at  any  time 

Sermit  either  of  the  parties  to  amend  anv 
efect  in  the  process  or  pleading,  upon  such 
conditions  as  it  shall,  in  its  discretion  and 
by  its  rules,  prescribe;"  and  since  the  trial 
court  in  the  present  case  still  had  control 
of  the  record,  it  had  jurisdiction  to  act,  and 
[78]  we  may  *add  that  we  do  not  perceive  that 
there  was  any  abuse  of  discretion  in  permit- 
ting  the  amendment  in  the  circumstances 
disclosed.  Mewican  0.  R,  Co,  v.  Pinkney, 
149  U.  S.  201,  37  L.  ed.  702,  13  Sup.  Ct. 
Rep.  859;  The  Tremolo  Patent,  23  Wall. 
518,  8ith  nom,  Tremaine  v.  Hitchcock,  23  L. 
ed.  97.  If  the  statutes  of  Texas  forbade 
such  an  amendment,  the  law  of  the  United 
States  must  govern.  Phelps  v.  Oake,  117 
U.  S.  236,  29  L.  ed.  888,  6  Sup.  Ct.  Rep. 
714;  Southern  P.  Oo,  v.  Denton,  146  U.  S. 
202,  36  L.  ed.  943,  13  Sup.  Ct.  Rep.  44. 

The  suggestion  that  defendant  was  cut  off 
from  trying  the  fact  as  to  plaintiff's  citizen- 
ship is  without  merit.  The  record  does  not 
disclose  that  defendant  sought  to  contest 
plaintiff's  affidavit,  and  for  aught  that  ap- 
pears the  fact  may  have  been' conceded. 
Judgment  affirmed. 


HENRY  J.  JAQUITH,  Trustee,  Appi., 

V, 

G.  EDWm  ALDEN. 
(See  8.  C.  Reporter's  ed.  78-84.) 

Bankruptcf^ — preferences  by  payments    for 
goods  sold  after  insolvency, 

Fayments  bj  the  vendees  on  a  running  acconnt 
for  goods  which  were  sold  and  delivered  after 
thej  had  become  insolvent,  when  received  hj 
the  vendor  in  the  regular  course  of  business 
and  without  Idea  or  intention  on  his  part  of 
obtaining  a  preference  thereby,  are  not,  though 
made  within  four  months  before  the  petition 
In  bankruptcy  was  filed  for  such  vendees,  pref- 
erences within  the  meaning  of  the  bankruptcy 
act  of  1808,  i  60  (30  Stat  at  L.  562,  chap. 
541,  U.  S.  Comp.  Stat.  1001,  p.  8445),  which 
must  be  surrendered,  under  |  57g,  before  the 
vendor's  claim  for  the  balance  due  can  be  al- 
lowed. 

[No.  516.] 

Submitted  January  It,  190$,    Decided  Apnl 

27, 190S. 
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APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  First  Circuit 
to  review  a  judgment  which  affirmed  a  de-. 
cree  of  the  District  0)urt  for  the  District  of 
Massachusetts  reversing  a  judgment  of  a 
referee  who  had  disallowed  a  claim  in  bank- 
ruptcy unless  certain  payments  were  surren- 
dered as  preferences,  and  allowing  the  claim. 
Affirmed, 
See  same  case  below,  118  Fed.  270. 

Statement  by  Mr.  Chief  Justice  Fuller  t 
F.  N.  Woodward  et  al,  filed  their  petition 
in  bankruptcy,  and  were  adjudicated  bank- 
rupts' November  26,  1001.  They  had  become 
insolvent  August  15,  and  on  that  day  were 
not  indebted  to  G.  Edwin  Alden,  who  after- 
wards, in  ignorance  of  the  insolvency,  made 
sales  to  Woodward  et  al.,  and  received  pay- 
ments, from  them  therefor  in  the  regular 
course  of  business/and  without  any  idea  or[70] 
intention  on  the  part  of  Alden  of  obtaining 
a  preference  thereby,  the  sales  and  payment^ 
being  as  follows: 

Sales, 

Aug.  17,  1001.  Rubber $280  46 

28,       "             "       657  89 

Sept.  30,      •*            ••       644  28 

Oct    18,      «            "       535  09 

Oct.    18,      '•      Cartage 50 

31,      *'      Asbestine 10  40 

Payments, 
Sept.    4,    1001.     Payment   of   bill 

Aug.  17 $280  46 

Sept.  28,   1001.     Payment  of  bill 

Aug.  28 657  8fl 

Oct.    20,    1901.    Payment   of    bill 

Sept.  30 644  28 

The  merchandise  sold  Woodward  et  al, 
was  manufactured  by  them,  and  the  result 
of  the  transactions  was  to  increase  their  es- 
tate in  value.  Alden  petitioned  to  be  al- 
lowed to  prove  his  claim  of  $546.80. 

The  referee  disallowed  the  claim  unless  at 
least  the  amount  of  $633.88  was  surrendered 
to  the  estate.  The  district  judge  reversed 
the  judgment  of  the  referee  and  allowed  the 
claim,  and  the  decree  of  the  district  court 
was  affirmed  by  the  circuit  court  of  appeals 
(118  Fed.  270)  on  the  authority  of  Dtokson 
V.  Wyman,  65  L.  R.  A.  340,  40  C.  C.  A.  574, 
111  Fed.  726.  Thereupon  an  appeal  to  this 
court  was  allowed  and  a  certificate  granted 
under  S  25,  b,  2. 

Mr,  Harry  J*  Jaqvltli  submitted  the 
cause  in  propria  persona  for  appellant: 

The  record  shows  a  preference  under  the 
bankruptcy  act,  which  the  appellee  should 
surrender. 

Pirie  v.  Chicago  Title  6  T,  Co,  182  U.  a 
438,  45  L.  ed.  1171,  21  Sup.  Ct  Rep.  006. 

A  new  credit  paid  for  in  full  cannot  be 
set  off  to  reduce  the  preference. 

Peterson  ▼.  If  ash  Bros,  55  L.  R.  A.  344» 
50  C.  C.  A.  260,  112  Fed.  311 ;  Kahn  v.  Cone 
Export  d  Commission  Co,  53  C.  C.  A.  02,  115 
Fed.  200;  Kimball  ▼.  B,  A,  Rosenham  Co. 
52  C.  C.  A.  33,  114  Fed.  85;  P,  S,  Morey 
Mercantile  Co,  ▼.  Schiffer,  52  a  C.  A.  249, 

717 


79-83 


Supreme  Court  of  the  United  States. 


Oct.  Tebm, 


114  Fed.  447;  Oana  ▼.  Ellison,  62  C.  C.  A. 
mo,  114  Fed.  734;  McNair  v.  Mclntyre,  51 
C.  C.  A.  89,  113  Fed.  113. 

Mr.  Eucene  M.  Joliiuioift  submitted  the 
'Cause  for  appellee.  Messrs.  Arthur  T.  John- 
-eon  and  Alonzo  B.  Weed  were  with  him  on 
ithe  brief: 

The  object  of  the  bankruptcy  act,  so  far 
«s  the  creditors,  are  concerned,  is  to  secure 
•equality  of  distribution  among  them  of  the 
property  of  the  bankrupt;  not  among  some 
of  the  creditors,  but  among  all  of  them; 
^hich  object  could  not  be  secured  if  there 
"were  no  provisions  against  preferences; 

Pirie  V.  Chicago  Title  d  T.  Co.  182  U.  S. 
438,  45  L.  ed.  1171,  21  Sup.  Ct.  Rep.  906; 
Wilson  V.  City  Bank,  17  Wall.  473,  21  L.  ed. 
723;  Toof  v.  Martin,  13  Wall.  40,  20  L.  ed. 
481. 

The  plaii;i  object  and  policy  of  an  Insol- 
vency law  is  to  require  a  debtor,  as  soon  as 
be  has  reason  to  believe  himself  insolvent 
and  before  he  has  frittered  away  his  prop- 
erty, to  put  himself  and  his  assets  at  once 
into  the  nands  of  the  law,  with  the  view  to 
making  an  equal  distribution  of  it  among 
his  cr^itors. 

Femald  v.  Qay,  12  Cush.  596. 

From  the  moment  of  actual  insolvency  all 
creditors  become  entitled  to  share  pro  rata 
in  the  estate. 

Re  Knost,  I  N.  B.  N.  403. 

A  preference  is  an  advantage  secured  by 
the  creditor, — ^the  obtaining  by  the  creditor 
of  more  than  his  share*  of  the  estate  which 
the  bankrupt  had  upon  the  date  of  the  oc- 
currence of  insolvency. 

Re  Jlapgood,  2  Low.  Dec.  200,  Fed.  Gas. 
Ho.  0,044. 

The  plain  purpose  of  the  provisions  for 
the  surrender  of  innocent  preferences  before 
proof,  and  the  recovery  of  fraudulent  pref- 
erences, is  to  restore,  as  far  as  practicable, 
the  conditions  as  they  existed  at  the  time  of 
Actual  insolvency. 

Lowell,  Bankruptcy,  chap.  5. 

Every  payment  made  by  an  insolvent 
debtor  to  his  creditor,  within  four  months 
of  the  filing  of  the  petition,  is  not  necessar- 
ily a  preference,  unless,  taking  all  the  tran- 
sactions between  the  parties  into  account, 
the  payments,  or  some  of  tnem,  enable  the 
creditor  to  obtain  a  greater  percentage  of 
his  debt  than  other  creditors  of  the  same 
class. 

Dickson  v.  Wyman,  55  L.  R.  A.  849,  49 
C.  C.  A.  574,  111  Fed.  726;  Kimball  v.  E. 
A.  Rosenham  Co.  52  C.  C.  A.  33,  114  Fed. 
85;  P.  8.  Morey  Mercantile  Co.  v.  Schiffer, 
52  C.  C.  A.  249,  114  Fed.  447;  Cans  v.  Elli- 
son, 52  C.  C.  A.  366,  114  Fed.  734;  Swarts 
▼.  Fourth  Nat.  Bank,  54  0.  C.  A.  387,  117 
Fed.  1 ;  Swarts  ▼.  Siegel,  54  G.  C.  A.  399, 
117  Fed.  13. 

llr.  Ghief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

llic  facts  found  established  that  on  Au- 
(80]  gust  15  the  aggregate*of  the  property  of  the 
bankrupts  was  not,  at  a  fair  valuation,  suffi- 
cient in  amount  to  pay  their  debts^  but  that 
V18 


Alden  was  ignorant  of  this,  and,  in  good 
faith  and  in  the  regular  course  of  business, 
sold  material  to  the  bankrupts,  and  received 
payment  therefor  several  times  between  Au- 
gust 15  and  November  26,  when  the  petition 
was  filed,  on  which  day  the  amount  of  $546.- 
89  for  material  delivered  shortly  before,  had 
not  been  paid.  All  the  material  so  sold  to 
them  was  manufactured  by  the  bankmpts, 
and  increased  their  estate  in  value. 

The  question  is  whether  the  payments 
made  to  Alden  (or  either  of  them)  were 
preferences  within  f  60  of  the  bankruptcy 
act  of  1898  [30  Stat,  at  L.  562,  chap.  541,  U. 
S.  Gomp.  Stat.  1001,  p.  3445],  which  must  be 
surrendered,  under  §  57y,  before  his  claim 
could  be  allowed. 

Provisions  of  the  act  bearing  on  the  sub- 
ject are  given  below.f 

•In  Pirie  v.  Chicago  Title  d  T.  Co.  182  U.[811 
S.  438,  45  L.  ed.  1171,  21  Sup.  Gt.  Rep.  906, 
the  circuit  court  of  appeals  for  the  seventh 
circuit  had  affirmed  an  order  of  the  district 
court  for  the  northern  district  of  Illinois,  re- 
jecting a  claim  of  Garson,  Pirie,  &  Gompany 
against  the  estate  of  Frank  Brothers,  bank- 
rupts, and  the  case  was  then  brought  to  this 
court  on  findings  of  fact  and  conclusions  of 
law  of  the  circuit  court  of  appeals,  made 
and  filed  "pursuant  to  the  requirements  of 
subdivision  3,  rule  36  of  General  Orders  in 
Bankruptcy."  The  first  three  of  the  find- 
ings were  as  follows: 

"First.  That  on  February  11,  1899,  Au- 
gust Frank,  Joseph  Frank,  and  Louis  Frank, 
trading  as  Frank  Brothers,  were  duly  ad* 
judged  bankrupts. 

"Second.  That  for  a  long  time  prior  there- 
to appellants  carried  on  dealings  with  the 
said  bankrupt  firm,  said  dealings  consisting 
of  a  sale  by  said  appellants  to  said  Frank 
Brothers  of  goods,  wares,  and  merchandise 
amounting  to  the  total  sum  of  $4,403.77. 

"Third.  That  said  appellants,  in  the  regu- 
lar and  ordinary  *oourse  of  business,  and [82] 
within  four  months  prior  to  the  adjudica- 
tion in  bankruptcy  herein,  did  collect  and 
receive  from  said  bankrupts  as  partial  pay- 
ment of  said  account  for  such  goods,  wares, 
and  merchandise  so  sold  and  delivered  to 

fSec.  la.  The  words  and  phrases  used  In 
this  act  and  in  proceedings  pursuant  hereto  shall, 
unless  the  snme  be  inconsistent  with  the  con- 
text, be  construed  as  follows:  .  .  .  (9) 
'creditor*  shall  Include  anyone  who  owns  a  de- 
mand or  claim  provable  In  bankruptcy,  and 
may  include  his  duly  authorized  agent,  attor- 
ney, or  proxy;  (10)  'date  of  bankruptcy/  or 
*tlme  of  bankruptcy/  or  'commencement  of  pro- 
ceedings,' or  'bankruptcy/  with  reference  to 
time,  shall  mean  the  date  when  the  petition 
was  filed;  (11)  'debt*  shall  Include  any  debt,  de- 
mand, or  claim  provable  In  bankruptcy  ;  .  .  . 
(15)  a  person  shall  be  deemed  Insolvent  within 
the  provisions  of  this  act  whenever  the  aggre- 
gate of  his  property,  exclusive  of  any  property 
which  he  may  have  conveyed,  transferred,  con- 
cealed, or  removed,  or  permitted  to  h%  concealed 
or  removed,  with  Intent  to  defraud,  hinder,  or 
delay  his  creditors,  shall  not,  at  a  fair  valua- 
tion, be  sufficient  in  amount  to  pay  his  debts.** 

"Sec.  8a.  Acts  of  bankruptcy  by  a  person 
shall  consist  of  his  having  (1)  conveyed,  trans- 
ferred, concealed,  or  removed,  or  permitted  to 
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jaid  Frank  Brothers,  the  sum  of  $1,336.79, 
letvinfT  a  balance  due,  owing  and  unpaid, 
amounting  to  $3,093.98." 

H  was  further  found  that,  at  the  time  this 
payment  was  made,  Frank  Brothers  were 
hopelessly  insolvent,  to  their  knowledge ;  but 
that  Carson,  Pirie,  &  Company  had  no 
knowledge  of  such  insolvency,  nor  had  rea- 
sonable cause  to  believe  that  it  existed;  nor 
did  they  have  reasonable  cause  to  believe 
that  the  bankrupts,  by  the  payment,  intend- 
ed thereby  to  give  a  preference;  and  that 
they  had  refused  to  surrender  to  the  trustee 
the  amount  of  the  payment  made  to  them  by 
the  bankrupts,  as  a  condition  of  the  allow- 
ance of  their  claim.  Upon  the  facts  the  cir- 
cuit court  of  appeals  concluded,  as  matter  of 
law,  that  the  payment  made  "at  the  time 
and  in  the  manner  above  shown"  constituted 
a  preference ;  and  that,  by  reason  of  the  fail- 
ure and  refusal  of  Carson,  Pirie,  &  Company 
to  surrender  the  preference,  they  were  not 
«ititled  to  prove  their  claim. 

The  judgment  below  was  affirmed  by  this 
«nirt,  and  it  was  held  that  a  payment  of 
moiH»y  was  a  transfer  of  property,  and  when 
nade  on  an  antecedent  debt  by  an  insolvent 
was  a  preference  within  §  60a,  although  the 
creditor  was  ignorant  of  the  insolvency,  and 
had  no  reasonable  cause  to  believe  that  a 
prefci-cnce  was  intended.  The  estate  of  the 
insolvent,  as  it  existed  at  the  date  of  the  in- 
solvency, was  diminished  by  the  payment, 
and  the  creditor  who  received  it  was  enabled 
to  obtain  a  greater  percentage  of  his  debt 
than  any  other  of  the  creditors  of  the  same 
«lass. 

In  the  present  case  all  the  rubber  was  sold 
and  delivered  after  the  bankrupts'  property 
had  actually  become  insufficient  to  pay  their 
debts,  and  their  estate  was  increased  in  val- 
ue thereby  to  an  amount  in  excess  of  the 
payments  made.  The  account  was  a  run- 
ning account,  and  the  effect  of  the  payments 
was  to  keep  it  alive  by  the  extension  of  new 
credits,  with  the  net  result  of  a  gain  to  the 
estate  of  $546.89,  and  a  loss  to  the  seller  of 


that  amount,  less  such  dividends  as  the  es- 
tate might  pay.*  In  these  circumstances  the[8S] 
payments  were  no  more  preferences  than  if 
the  purchases  had  been  for  cash,  and,  as 
parts  of  one  continuous  bona  fide  transao* 
tion,  the  law  does  not  demand  the  segrega^ 
tion  of  the  purchases  into  independent  items 
so  as  to  create  distinct  pre-existing  debts, 
thereby  putting  the  seller  in  the  same  class 
as  creditors  already  so  situated,  and  im- 
pressing payments  with  the  character  of  the 
acquisition  of  a  greater  percentage  of  a  total 
indebtedness  thus  made  up. 

We  do  not  think  the  slight  variation  In 
the  dates  of  sales  and  payments  affords  suf- 
ficient ground  for  the  distinction  put  for- 
ward by  counsel  between  the  payments  of 
September  4  and  28  and  the  payment  of  Oc- 
tober 29  (which  he  concedes  should  be  up- 
held) in  their  relation  to  the  rubber  fur- 
nished August  17  and  28  and  September  30. 
All  the  material  was  sold  and  delivered  after 
August  15,  and  neither  of  the  items  can 
properly  be  singled  out  as  constituting  out- 
standing indebtedness,  payment  of  which  op- 
erated as  a  preference. 

The  facts  as  found  in  Pirie  v.  Chicago 
Title  d  2*.  Co,  were  so  entirely  different  from 
those  existing  here  that  this  case  is  not  con- 
trolled by  that.  In  view  of  similar  vital 
differences  it  has  been  held  by  the  circuit 
court  of  appeals  for  the  first  circuit  {Diob- 
8on  y.  Wyman,  55  L.  R.  A.  349,  49  C.  C.  A. 
574,  111  Fed.  726),  second  circuit  {Re  So- 
gor,  9  Am.  Bankr.  Rep.  361),  third  circuit 
{Gaas  V.  Ellison,  52  C.  C.  A.  366,  114  Fed. 
734),  eighth,  circuit  {Kimhall  v.  Roaenham 
Co,  52  C.  C.  A.  33,  114  Fed.  85),  that  pay- 
ments on  a  running  account,  where  new  sales 
succeed  payments,  and  the  net  result  is  to 
increase  the  value  of  the  estate,  do  not  con- 
stitute preferential  transfers  under  §  60<k 

Judgment  affirmed. 


Mr.  Justice  White  and  Mr.  Justice 
Kenna,  not  being  able  to  concur  in  the  rea- 


be  concealed  or  removed,  any  part  of  his  prop- 
erty wifh  intent  to  hinder,  delay,  or  defraud  his 
creditors,  or  any  of  them ;  or  (2)  transferred, 
wliile  insolvent,  any  portion  of  his  property  to 
<me  or  more  of  his  creditors  with  intent  to  pre- 
fer sacli  creditors  over  his  other  creditors ;  or 
<3)  saflTered  or.  permitted,  while  insolvent,  any 
•creditor  to  obtain  a  preference  through  legal 
proceedings,  and  not  having,  at  least  five  days 
tefore  a  aale  or  final  disposition  of  any  prop- 
erty affected  by  such  preference,  vacated  or  dis- 
eluirged  such  preference;  or  (4)  m..de  a  gen- 
eral  assignment  for  the  benefit  of  his  creditors ; 
or  (5)  admitted  in  writing  his  inability  to  pay 
bli  debts  and  his  willingness  to  be  adjudged  a 
bankrupt  on  that  ground.** 

"Sec.  60a.  A  person  shall  be  deemed  to  have 
given  a  preference  If,  being  insolvent,  he  has 
procured  or  suffered  a  judgment  to  be  entered 
^gnlDst  himself  In  favor  of  any  person,  or  made 
a  transfer  of  any  of  his  property,  and  the  effect 
«f  tlie  enforcement  of  such  judgment. or  trans- 
fer will  be  to  enable  any  one  of  his  creditors  to 
obtain  a  greater  percentage  of  his  debt  than  any 
other  of  such  creditors  of  the  same  class. 

"b.  If  a  bankrupt  shall  have  given  a  prefer- 
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ence  within  four  months  before  the  filing  of  a 
petition,  or  after  the  filing  of  the  petition  and 
before  the  adjudication,  and  the  person  receiv- 
ing It,  or  to  be  benefited  thereby,  or  his  agent 
acting  therein,  shall  have  had  reasonable  cause 
to  believe  that  it  was  Intended  thereby  to  give 
a  preference.  It  shall  be  voidable  by  the  trustee, 
and  he  may  recover  the  property,  or  Its  value 
from  such  person. 

**o.  If  a  creditor  has  been  preferred,  and 
afterwards,  in  good  faith,  gives  the  debtor 
further  credit,  without  security  of  any  kind,  for 
property  which  becomes  a  part  of  the  debtor's 
estates,  the  amount  of  such  new  credit  remain- 
ing unpaid  at  the  time  of  the  adjudication  in 
bankruptcy  mat  he  set  off  against  the  amount 
which  would  otherwise  be  recoverable  from 
him." 

"Sec.  57(7.  The  claims  of  creditors  who  have 
received  preferences  shall  not  be  allowed  unless 
such  creditors  shall  surrender  their  preferences.** 

*'Sec.  68a.  In  all  cases  of  mutual  debts  or 
mutual  credits  between  the  estate  of  a  bank- 
rupt and  a  creditor,  the  account  shall  be  stated 
and  one  debt  shall  be  set  off  against  the  other, 
and  the  balance  only  shall  be  allowed  or  paid.** 
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sons  by  which  the  eonrt,  in  the  opinion  just 
announced,  distinguishes  this  case  from  that 
of  Firie  ▼.  Chicago  Title  d  T.  Co,,  and  deem- 
ing the  latter  case  controlling  in  this,  dis- 
sent. 


[84]*l2e  JAMES  S.  BARTON  KEY,  Petitioner. 

(See  &  C  Reporter's  ed.  84,  86.) 

Mandamus — to  review  dismissal  of  appeal 
for  icant  of  pirisdiotian. 

A  writ  of  maodamuB  will  not  He  to  compel  the 
court  of  appeals  of  the  District  of  Columbia 
to  reinstate  an  appeal  from  the  supreme 
court  of  the  District,  la  an  action  originally 
brought  before  a  justice  of  the  peace,  where 
such  appeal  was  dismissed  by  the  court  of 
appeals  for  want  of  Jurisdiction,  although 
the  decree  of  dismissal  cannot  be  reWewed  on 
appeal  or  writ  of  error. 

[No.  13,  Onginal.] 

Argued  April  6,  1909,    Decided  April  27, 

1903. 

RULE  entered  on  a  petition  for  a  writ  of 
mandamus  to  compel  the  Court  of  Ap- 
peals of  the  District  of  Columbia  to  rein- 
state an  appeal  from  the  Supreme  Court  of 
that  District.  Discharged  and  petition  dis- 
missed. 

Tlie  facts  are  stated  in  the  opinion. 

Ur,  Frederio  D.  MoKennej  argued  the 
eause,  and,  with  Messrs.  Henry  Blair  and 
John  Spalding  Flannery,  filed-  a  brief  for 
petitioner : 

Where  the  court  below,  from  a  mistaiken 
Tiew  of  the  law  as  to  its  jurisdiction,  dis- 
misses a  case  properly  cognizable  by  it,  man- 
damus is  the  proper  remedy  to  compel  it  to 
reinstate  the  case  and  proceed  to  final  judg- 
ment. A  writ  of  error  or  appeal  does  not 
lie,  for  the  appellate  court  has  nothing  to 
review  where  tne  inferior  court  has  not  de- 
cided the  case,  but  has  refused  to  hear  it. 

Em  parte  Russell,  13  Wall.  664,  20  L.  ed. 
632 ;  Knickerbocker  Ins.  Co.  v.  Oomstock,  16 
Wall.  258,  21  L.  ed.  493;  Ex  parte  Parker, 
120  U.  S.  737,  30  L.  ed.  818,  7  Sup.  a.  Rep. 
767;  131  U.  S.  221,  33  L.  ed.  123,  9  Sup.  a. 
Rep.  708;  Re  Atlantic  City  R.  Co.  164  U.  S. 
635,  '41  L.  ed.  580,  17  Sup.  Ct.  Rep.  208;  Re 
Hohorst,  150  U.  S.  653,  37  L.  ed.  1211,  14 
Sup.  Ct.  Rep.  221 ;  Re  Conna/way,  178  U.  S. 
421,  44  L.  ed.  1134,  20  Sup.  Ct.  Rep.  951. 

Mandamus  lies  to  compel  a  court  to  grant 
an  appeal  where  the  relator  is  entitled 
thereto. 

NoTB. — As  to  when  mandamus  is  the  proper 
remedy — see  notes  to  United  States  ew  rel.  Inter- 
national Contracting  Co.  t.  La  Mont,  89  L.  ed. 
tJ.  S.  160 ;  M'Clany  t.  Sllliman,  4  L.  ed.  U.  S. 
263 :  Fleming  t.  Guthrie  (W.  Va.)  8  L.  R.  A. 
64 ;  BumsTllle  Tump.  Co.  v.  State  (Ind.)  3  L. 
B.  A.  266 ;  State  em  rel.  Charleston,  C.  &  C.  R. 
Co.  T.  Whltesides  (S.  C.)  3  L.  R.  A.  777;  and 
Bm  parte  Hum  (Ala.)  18  L.  R.  A.  120. 

On  mandamus  in  aid  of  appeal — see  note  to 
Lewis  T.  Baltimore  4L.B.C0.10CCA.  450. 
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Em  parte  Jordan,  94  U.  S.  248,  24  L.  ed. 
123;  Em  parte  ZeUner,  9  Wall.  244,  19  L. 
ed.  665;  Vig&s  Case,  21  Wall.  648,  22  L.  ed. 
690;  United  States  v.  Qomee,  3  Wall.  752, 

18  L.  ed.  212;  Em  parte  South  6  North  AUl 
R.  Co.  95  U.  S.  221,  24  L.  ed.  355. 

The  primary  rule  of  statutory  construe* 
tion  is,  of  course,  to  give  effect  to  the  inten- 
tion of  the  legislature. 

Rodgers  v.  United  States,  185  U.  S.  83» 
46  L.  ed.  816,  22  Sup.  Ct.  Rep.  582. 

Where  provisions  of  one  section  are  irrec* 
oncilable  with  the  provisions  of  another  sec- 
tion, the  last  words  stand,  and  others  which 
cannot  stand  with  them  go  to  the  ground. 

Pouters  V.  Barney,  5  Blatchf.  203,  Fed. 
Cas.  No.  11,361;  State  v.  Hall,  5  S.  C.  N.  8. 
120;  Elliott  V.  Loohnane,  1  Kan.  135;  Ryan 
V.  State,  5  Neb.  276;  Gibbons  v.  Brittenum, 
56  Miss.  232;  Packer  v.  Sunbury  d  B.  R.  Co, 

19  Pa.  211;  Broum  v.  Philadelphia  County, 
21  Pa.  37;  Southwark  Bank  v.  Com.  26  Pa. 
446;  Bacon,  Abridgment,  tit.  Statutes,  D; 
Em  parte  Ray,  45  Ala.  15;  Harrington  r. 
Rochester  Trustees,  10  Wena.  547 ;  Oommtr' 
cial  Bank  v.  Chambers ^  8  Smedes  ^  M.  9; 
Quick  V.  White-Water  Twp.  7  Ind.  570;  AI- 
bertson  v.  State,  9  Neb.  429,  2  N.  W.  742, 
892;  Sams  v.  King,  18  Fla.  557;  Branagan 
V.  Dulaney,  6  Colo.  408,  8  Pac.  669;  Oee  v. 
Thompson,  11  La.  Ann.  657;  Peet  v.  Nalle, 
30  La.  Ann.  949;  Hamilton  v.  Bumton,  6 
Ark.  24. 

In  the  absence  of  an  express  repeal,  the 
later  expression  of  the  legislative  will  ope- 
rates as  a  repeal  of  the  earlier  expression, 
either  where  Uie  two  expressions  are  dirctly 
repugnant,  or  where  the  later  expression 
covers  the  whole  subject  of  the  eat*lier  one, 
and  embraces  new  provisions  which  plainly 
show  that  it  was  intended  as  a  substitute 
therefor. 

United  States  v.  Tynen,  11  Wall.  88,  20 
L.  ed.  158;  Daviess  v.  Fairbaim,  8  How. 
636,  11  L.  ed.  760;  Norris  v.  Crocker,  13 
How.  429,  14  L.  ed.  210;  King  v.  Cornell, 
106  U.  S.  395,  27  L.  ed.  60,  1  Sup.  Ct.  Rep. 
312. 

Mr.  IX^illiam  C.  Prentiss  argued  the 
cause  and  filed  a  brief  for  respondents: 

The  power  of  this  court  to  issue  writs  of 
mandamus  to  inferior  courts  is  only  inci- 
dental to  the  exercise  of  its  appellate  juris- 
diction. 

Kendall  v.  United  States,  12  Pet.  524,  » 
L.  ed.  1181;  Em  parte  Bradstreet,  7  Pet. 
634,  8  L.  ed.  810;  Re  Atlantic  City  R,  Co. 
164  U.  S.  633,  41  L.  ed.  579,  17  Sup.  a.  Rep. 
208;  Knickerbocker  Ins,  Co.  v.  Comstock,  16 
Wall.  258,  21  L.  ed.  493;  Em  parte  Russell,, 
13  Wall.  664,  20  L.  ed.  632. 

As  no  Federal  question  within  the  mean- 
ing of  D.  C.  Code,  f  223,  is  presented,  and 
the  amount  involved  is  too  small  to  come  to 
this  court  by  writ  of  error,  mandamus  will 
not  lie. 

Re  Burdett,  127  U.  S.  771,  32  L.  ed.  821, 
8  Sup.  Ct.  Rep.  1394. 

The  last-clause  rule  is  not  sound  or  es- 
tablished by  authority. 

St.  Clements  v.  St.  Andrew,  6  Mod.  287; 
Atty.  Qen.  ▼.  Chelsea  Water  Works,  Flti- 
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gibbons,  195;  1  Kent  Com.  462;  Farmen^ 
Bank  v.  Hale,  50  N.  Y.  59;  Bishop,  Written 
Laws,  8§  63-66;  Sutherland,  Stat.  Ck>nBtr. 
S8  220-221;  State  ew  rel.  Atty,  Gen.  t.  Hei- 
dom,  74  Mo.  410;  Sams  t.  King,  18  Fla. 
657;  State  ew  rel.  Wilson  ▼.  Williams,  8 
Ind.  191. 

Mr.  Chief  Jiutioe  Fuller  delivered  the 
opinion  of  the  court: 

William  F.  Roberts  brought  an  action 
•gainst  J.  S.  Barton  Key  and  James  P.  Scott, 
in  February,  1901,  before  a  justice  of  the 
peace  of  the  District  of  Columbia,  and  re- 
covered jiidp^ent  for  $196.30;  whereupon 
Key  and  Scott  carried  the  case  by  appeal 
to  Lilt*  aiipreine  court  of  the  District  of  Co- 
lumbia, giving  an  undertaking  on  appeal 
with  the  United  States  Fidelity  &  Guaranty 
Company  as  surety.  The  case  was  tried  in 
the  Disti'ict  supreme  court,  and  resulted  in 
a  judgment  in  favor  of  Scott  and  against 
Key  and  the  guaranty  company.  From  this 
judgment  Key  alone  prosecuted  an  appeal 
.  to  &e  court  of  hppeals  of  the  District  of  Co- 
lumbia, ^?ithout  summons  and  severance  or 
any  equivalent.  Roberts  moved  to  dismiss 
[66]  on  two  *groimds:  (1)  The  want  of  parties 
{Mason  v.  United  States,  136  U.  S.  681,  34 
L.  ed.  545,  10  Sup.  Ct.  Rep.  1002;  Hardee  t. 
Wilson,  146  U.  S.  179,  36  L.  ed.  933,  13  Sup. 
Ct.  Rep.  39) ;  (2)  that  the  court  of  appeals 
had  no  jurisdiction  on  appeal  from  the  judg- 
ment of  the  court  below  in  such  cases. 

The  court  of  appeals  had  held  in  Ctroff  v. 
Miller,  30  Wash.  L  Rep.  434,  that  such  an 
appeal  could  not  be  maintained,  and  ac- 
cordingly dismissed  the  appeal  in  this  case 
on  the  second  ground.  Iq.  436..  Key  then 
applied  to  this  court  for  leave  to  file  a  j>eti- 
tion  for  mandamus  requiring  the  court  of 
appeals  to  reinstate  the  appeal  and  proceed 
to  a  hearing  and  determination  of  the  same 
on  the  merits.  Leave  was  granted,  and  due 
return  has  been  made  to  a  rule  entered  on 
the  petition  thereupon  filed. 

The  case  cuuld  not  have  been  brought  here 
on  appeal  or  writ  of  error.  Code  District  of 
Columbia,  S  233.  And  no  application  for 
certiorari  was  made  under  S  234.  Act  of 
March  3,  1001  (31  Stat  at  L.  1189,  chap. 
86^) . 

The  controversy  in  respect  of  appeals  to 
the  court  of  appeals  from  judgments  in  the 
supreme  court  of  the  District  in  cases  ap- 

Sealed  from  justices  of  the  peace,  raised  un- 
er  fifi  82  and  226  of  the  act  of  1901,  was  not 
only  disposed  of  by  the  court  of  appeals  in 
Groff  V.  Miller,  but  determined  by  the  re- 
peal of  S  82  by  the  act  of  June  30,  1902.  82 
Stat,  at  L.  chap.  1329. 

Tlie  writ  of  mandamus  cannot  be  used  to 
perform  the  ofiice  of  an  appeal  or  writ  of  er- 
ror, and  does  not  lie  to  review  a  final  judg- 
ment or  decree  sustaining  a  plea  to  the  juris- 
diction, even  if  no  appeal  or  writ  of  error  is 
given  by  law.  It  is  not  granted  in  doubtful 
cases,  or  where  there  is  another  adequate 
remedy,  and  whether  it  shall  go  or  not  usu- 
ally rests  in  the  sound  discretion  of  the 
court.  If  sometimes  demandable  ew  debito 
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jiUtituB,  it  is  certainly  not  <m  a  record  like 
this.  Amerioan  Oonslr,  Co.  v.  Jacksonville, 
T.  d  K.  W.  R.  Co.  148  U.  S.  379,  37  L.  ed. 
489,  13  Sup.  Ct.  Rep.  758;  Re  Rice,  155  U. 
S.  403,  39  L.  ed.  201,  15  Sup.  Ct.  Rep.  149; 
High,  Extr.  Legal  Rem.  3d  ed.  fi  9. 

Tested  by  these  well-settled  principles,  the 
rule  must  he  discharged  and  the  petition  dis- 
missed. 

So  ordered. 


•KAORU  YAMATAYA,  Appt., 

V. 

THOMAS  M.  FISHER,  Immigrant  and  Chi 
nese  Inspector.f 

(See  8.  C.  Reporter's  ed.  86-102.) 


Aliens — ewolusion  of  paupers-affect  cf 
treaty  '  with  Japan—deportation  after 
entry — review  by  habeas  corpus. 

1.  Japanese  subjects  who  are  "paupers  or  per- 
sons likely  to  become  a  public  charge,*'  and 
are  therefore  forbidden  to  enter  the  United 
States  by  the  immigration  act  of  March  3» 
1891  (26  Stat,  at  L.  1085,  chap.  661,  U.  S. 
Comp.  Stat.  1901,  p.  1294),  are  not  fflven  such 
right  of  entry  t(y  the  provision  of  the  treaty 
of  March  21,  1895,  with  Japan,  that  the  cltl- 
sens  or  subjects  of  each  of  the  two  countries 
shall  have  "full  liberty  to  enter,  travel,  or  re- 
side In  any  part  of  the  territories  of  the  other 

.  country," — especially  since  such  treaty  ex- 
pressly excepts  from  Its  operation  any  ordi- 
nance or  regulation  relating  to  "police  and 
public  security." 

2.  Aliens  of  the  excluded  class  are  not  protected 
from  deportation  by  the  executive  officers  of 
the  government,  because  they  have  effected  an 
entry  Into  the  United  Statea  In  view  of  the 
power  given  the  Secretary  of  the  Treasury  by 
the  act  of  October  19,  1888,  chap.  1210  (26 
Stat,  at  L.  566,  U.  S.  Comp.  Stat.  1901,  p. 
1294),  If  satisfied  that  an  immigrant  has  been 
allowed  to  land  contrary  to  law,  to  cause  his 
deportation  at  any  time  within  a  year  after 
the  landing,  which  power  was  again  substan- 
tially conferred  by  the  provision  of  the  act 
of  March  8,  1891,  chap.  661,  f  11,  that  an 
alien  Immigrant  may  be  sent  out  of  the  coun- 
try, "as  provided  by  law,"  at  any  time  within 
a  year  after  his  illegal  entry  into  the.  Unlte4' 
SUtes. 

8.  Executive  officers  of  the  United  States  gov- 
ernment were  not  Invested,  by  the  provlslona 

tThls  case  is  reported  by  the  Official  Reporter 
under  the  title  of  "The  Japanese  Immigrant 
Case.*' 

NoTi. — Oil  treaty  guaranties   to  aliens — see- 
note  to  Qandolfo  v.  Hartman  (C.  C.  S.  D.  Cat.) 
16  L.  R.  A.  277. 

On  the  iurisdiction  of  the  United  States 
courts  on  habeas  corpus — see  Re  Relnlts  (C.  C. 
S.  D.  N.  T.)  4  L.  R.  A.  236,  and  note.  See  also 
notes  to  State  ew  rel.  Cochran  v.  Winters  (Kan.) 

10  L.  R.  A.  616 ;  Re  Huse,  26  C.  C.  A.  4 ;  and 
Tlnsley  v.  Anderson,  48  L.  ed.  U.  S.  91. 

As  to  questions  reviewable  by  habeas  cor- 
pus— see  notes  to  State  v.  Jackson  (D.  C.  B.  D. 
Tenn.)  1  L.  R.  A.  873;  Blon's  Appeal  (Conn.) 

11  L.  R.  A.  694 ;  United  States  v.  Hamilton,  1 
h.  ed.  U.  S.  490 :  Ew  parte  Oarlh  27  L.  ed.  U.  S. 
288 ;  Oteiza  y  Cortes  v.  Jacobus,  84  L.  ed.  U.  8. 
464 ;  and  Pearce  t.  Texas^  89  L.  ed.  U.  S.  164. 
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SUPRKMX  GOUBT  OF  THE  UNITED  STATES. 
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of  the  acts  of  October  19,  1888,  chap.  1210, 
and  March  8, 1891,  chap.  551,  for  the  deporta* 
tJon  of  aliens  of.  excluded  classes  within  a 
year  after  their  illegal  entry,  with  the  power 
arbitrarily  to  deport  an  alien  who  has  en* 
tared  the  country  and  has  become  subject  in 
all  respects  to  its  Jurisdiction  and  a  part  of 
Its  population,  without  giving  him  an  oppor- 
tunity  to  be  heard  upon  the  question  InvolT- 
Ing  his  right  to  be  and  remain  in  the  United 
States. 
A,  Federal  courts  will  not  interyene  by  habeas 
corpus  to  prevent  the  deportation  by  the  ex- 
ecutive officers  of  the  government,  under  the 
authority  of  the  acts  of  October  19,  1888, 
chap.  1210,  and  March  8,  1891,  chap.  551,  of 
an  alien  found  to  be  one  of  the  excluded  class 
where  such  alien  had  notice,  though  not  a 
formal  one,  of  the  Investigation  instituted  for 
the  purpose  of  ascertaining  whether  she  was 
legally  in  the  United  States,  and  was  not  de- 
nied an  opportunity  to  be  heard,  although  she 
pleads  a  want  of  Icnowledge  of  ttie  English 
language  preventing  her  from  understanding 
the  nature  and  import  of  the  questions  pro- 
pounded to  her,  and  that  the  investigation 
made  was  a  **pretended*'  one,  and  that  she  did 
not  at  the  time  know  that  it  had  reference  to 
her  deportation. 

[No.  171.] 

Argufd  Fehinary  2Ji,  190S,    Decided  April 

6,  lOOS. 

Y^N  APPEAL  from  the  District  Court  of 
\J     the  United  States  for  the  District  of 

Washington  to  review  a  decree  dismissing  a 

writ  of  babc^LS  corpus  to  inquire  into  the 

•detention  of  an  alien  immigrant  under  a 

warrant  from  the  Secretary  of  the  Treasury 

drequiring  her  deportation.    Affirmed. 
The  facta  are  stated  ih  the  opinion. 
Mr.    Vere    Ck>ldtl&waite    argued    the 

•cause,  and  Mesars.  Harold  Preston  and  Wal- 
ter A.  Keene  filed  a  brief  for  appellant: 
The  word  "person/'  aa  used  in  the  Ck>nsti- 

"tution,  includes  aliens  as  well  as  citizens. 

Re  Ah  F<mg,  3  Sawy.  144,  Fed.  Cas.  No. 
102;  Re  Parrott,  6  Sawy.  349,  1  Fed.  481; 
Ho  Ah  Koto  V.  Clifton,  6  Sawy.  552,  Fed. 
Cas.  No.  6,546;  Fong  Yue  Ting  v.  United 

states,  149  U.  S.  698,  37  L.  ed.  905,  13  Sup. 

Ct.  Rep.  1016. 

No  principle  is  more  firmly  imbedded  in 

•our  jurisprudence  than  the  one  which  as- 
aerts  that  before  a  person  can  be  deprived 

•of  any  of  his  rights  he  must  be  giyen  his  day 
in  court. 

Bolden  v.  Hardy,  169  U.  S.  366,  42  L.  ed. 
780,  18  Sup.  Ct.  Rep.  383;  lotoa  C.  R.  Co. 

-V.  lotoa,  160  U.  S.  389,  40  L.  ed.  467,  16 
Sup.  Ct.  Rep.  344;  Hovey  v.  Elliott,  167  U. 
S.  409,  42  L.  ed.  215,  17  Sup.  Ct.  Rep.  841; 
McVeigh  v.  United  States,  11  Wall.  259,  20 
L.  ed.  80;  Charles  t.  Marion,  98  Fed.  166; 
Oreene  v.  Briggs,  1  Curt.  C.  C.  311,  Fed.  Cas. 
No.  5,764;  Scott  v.  Toledo,  1  L.  R.  A.  688, 
36  Fed.  385;  Railroad  Taw  Cases,  8  Sawy. 
238,  13  Fed.  722;  Meyers  v.  Shields,  61  Fed. 

713;  Stuart  v.  Palmer,  74  N.  Y.  183,  30  Am. 
Rep.  289;  2  Kent  Com.  13;  Hagar  v.  Recla- 
mation Diet.  No.  108,  111  U.  S.  708,  28  L. 

^.  572,  4  Sup.  Ct  Rep.  663. 

Appellant  naa,  so  far  aa  any  questions 
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involyed  in  this  appeal  are  concerned,  tha 
same  rights  aa  an  American  citizen. 

Yick  Wo  V.  Hopkins,  118  U.  S.  369,  30  L. 
ed.  226,  6  Sup.  Ct.  Rep.  1064. 

Assistant  Attorney  General  Hojt  argued 
the  cause  and  filed  a  brief  for  appellee: 

An  alien  landing  surreptitiously  may, 
within  a  year,  be  arrested  and  deported  hv 
the  Secretary  of  the  Treasury  without  judi- 
cial proceedings  before  a  court. 

United  States  v.  Yamasaka,  40  C.  C.  A. 
454,  100  Fed.  404. 

The  ministerial  officer  has  been  clothed 
with  the  authority  to  determine  and  act,  and 
this  court  has  in  numerous  cases  decided 
that  the  executive  determination  is  final. 
.  Nishimura  Ekin  y.  United  States,  142  U. 
S.  651,  35  L.  ed.  1146,  12  Sup.  a.  Rep.  336; 
Fong  Yue  Ting  v.  United  States,  149  U.  a 
698,  37  L.  ed.  9Q3,  13  Sup.  Ct.  Rep.  1016; 
Lem  Moon  Sing  t.  United  States,  158  U.  S. 
538,  39  L.  ed.  1082,  15  Sup.  Ct  Rep.  967; 
Wong  Wing  v.  United  States,  163  U.  S.  228, 
41  L.  ed.  140,  16  Sup.  Ct.  Rep.  977;  Fok 
Yung  Yo  t.  United  States,  185  U.  S.  296,  46 
L.  ed.  917,  22  Sup.  Ct  Rep.*  686. 

The  presumption  is  that  the  result  is 
proper. 

Lee  Lung  t.  Patterson,  186  U.  S.  168,  46 
L.  ed.  1108,  22  Sup.  Ct.  Rep.  795. 

Mr.  Justice  Harlam  delivered  the  opinion 
of  the  court: 

*Thi8  case  presents  some  questions  arising[8T] 
under  the  act  of  Congress  relating  to  the 
exclusion  of  certain  classes  of  alien  immi- 
grants. 

On  tha  11th  day  of  July,  1901,  appellant, 
a  subject  of  Japan,  landed  at  the  port  of 
Seattle,  Washington ;  and  on  or  about  July 
15th,  1901,  the  appellee,  an  immigrant  in- 
spector of  the  United  States,  having  insti- 
tuted an  investigation  into  the  circumstances 
of  her  entering  the  United  States,  decided 
that  she  came  here  in  violation  of  law,  in 
that  she  wa9  a  pauper  and  a  person  likely 
to  become  a  public  charge,— aliens  of  that 
class  being  excluded  altogether  from  this 
country  by  the  act  of  March  3d,  1891  (26 
Stat,  at  L.  1085,  chap.  551,  U.  S.  Comp. 
Stat  1001,  p.  1204). 

The  evidence  obtained  by  the  inspector 
was  transmitted  to  the  Secretary  of  'the 
Treasury,  who,  under  date  of  July  23d,  1901, 
issued  a  warrant  addressed  to  the  immi- 
grant inspector  at  Seattle,  reciting  that  the 
appellant  had  come  into  the  United  States 
contrary  to  the  provisions  of  the  above  act 
of  1891,  and  ordering  that  she  be  taken 
into  custody  and  returned  to  Japan  at  the 
expense  of  the  vessel  Importing  ner. 

The  inspector  being  about  to  execute  this 
warrant,  an  application  was  presented  in 
behalf  of  the  appellant  to  the  district  court 
of  the  United  States  for  the  district  of 
Washington,  northern  division,  for  a  writ 
of  habeas  corpus.  The  application  alleged 
that  the  imprisonment  of  the  petitioner  was 
unlawful,  and  that  she  did  not  come  here 
in  violation  of  the  act  of  1891,*  or  of  any 
other  law  of  the  United  States  relating  to  • 
the  exclusion  of  aliens. 
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The  writ  having  been  issued,  a  return  was 
made  by  the  inspector,  stating  that  he  had 
foond  upon  due  investigation  and  the  ad- 
missions of  the  appellant  that  she  was  a 
pauper  and  a  person  likely  to  become  a  pub- 
lic charge,  and  had  **  surreptitiously,  clan- 
destinely, unlawfully,  and  without  any  au- 
tliority  come  into  the  United  States;"  that, 
"*  in  pursuance  of  said  testimony,  admissions 
of  the  petitioner,  Kaoru  Yamataya,  evi- 
dence, facts,  and  circumstances,*'  he  had  de- 
cided that  idle  had  no  right  to  be  within  the 
territory  of  the  United  States,  and  was  a 
proper  person  for  deportation;  all  which  he 
reported  to  the  proper  officers  of  the  gov- 
BSjemment,  who  confirmed  his  decision,  *and 
thereupon  the  Secretary  of  the  Treasury  is- 
sued his  warrant,  requiring  the  deportation 
of  the  appellant.  That  warrant  was  pro- 
duced and  made  part  of  the  return. 

The  return  of  uie  inspector  was  traversed, 
Uie  traverse  admitting  that  the  inspector 
bad  investigated  the  case  of  the  petitioner, 
and  had  made  a  finding  that  she  had  ille- 
gally come  into  this  country,  but  alleging 
that  the  investigation  was  a  "  pretended  ** 
tnd  an  inadequate  one;  thai  she  did  not  un- 
derstand the  £nglish  language,  and  did  not 
know  at  the  time  that  such  investigation 
was  with  a  view  to  her  deportation  from 
the  country ;  and  that  the  investigation  was 
carried  on  without  her  having  the  assist- 
ance of  counsel  or  friends,  or  an  opportunity 
to  show  that  she  was  not  a  pauper  or  likely 
to  become  a  public  charge.  The  traverse  al- 
leged that  the  petitioner  was  not  in  the 
United  States  in  violation  of  law. 

A  demurrer  to  the  traverse  was  sustained, 
the  writ  of  habeas  corpus  was  dismissed, 
and  the  appellant  was  remanded  to  the  cus- 
tody of  the  inspector.  From  that  order  the 
present  appeal  was  prosecuted. 

It  will  conduce  to  a  clear  understanding 
of  the  questions  to  be  determined  if  we  re- 
call certain  legislation  of  Congress  relating 
to  the  exclusion  of  aliens  from  the  United 
States,  and  to  the  treaty  of  1894  between 
Japan  and  the  United  States. 

By  the  deficiency  appropriation  act  of  Oc- 
t<»ber  19th,  1888,  chap.  1210,  it  was  provided 
that  the  act  of  February  23d,  1887,  chap. 
220.  nin^ndatory  of  the  act  prohibiting  the 
importation  and  immigration  of  foreigners 
and  aliens  under  contract  or  agreement  to 
perform  labor  in  the  United  States,  its  ter- 
ritories, and  the  District  of  Columbia  (24 
Stat  at  L.  414,  U.  S.  Comp.  Stat.  1901,  p. 
1*200),  be  so  amended  "as  to  authorize  the 
Secretary  of  the  Treasury,  in  case  he  shall 
be  ^atiB^ed  that  an  inunigrant  has  been  al- 
iowcd  to  land  contrary  to  the  prohibition  of 
that  law,  to  cause  such  immigrant,  within 
the  period  of  one  year  after  landing  or 
entry,  to  be  taken  into  custody  and  returned 
to  the  country  from  whence  he  came,  at  the 
expense  of  the  owner  of  the  importing  vessel, 
or,  if  he  entered  from  an  adjoining  country, 
at  the  expense  of  the  person  previously  con- 
tracting for  the  services."  25  Stat,  at  L. 
660  (U.  S.  Comp.  Stat  1901,  p.  1294). 

By  the  1st  section  of  the  act  of  Congress 
of  l^larch  3d,  1891,  chap.  551,  amendatory 
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of  the  various  acts  relating  to  immigration 
and  importation  of  aliens  under  contract  or 
a^preement  to  perform  labor,  it  was  pro- 
vided: *'That  the  following  classes  of 
aliens  shall  be  excluded  from  admission  into 
the  United  States,  in  accordance  with  the 
existing  acts  regulating  immigration,  other 
than  those  concerning  Qiinese  laborers:  All 
idiots,  insane  persons,  paupers,  or  persons 
likely  to  become  a  public  charge,  pex^ns 
suffering  from  a  loathsome  or  a  dangerous 
contagious  disease,  persons  who  have  been 
convicted  of  a  felony  or  other  infamoua 
crime  or  misdemeanor  involving  moral  turpi- 
tude, polygamists,  and  also  any  person 
whose  ticket  or  passage  is  paid  for  with  the 
money  of  another  or  •  who  is  assisted  by 
others  to  come,  unless  it  is  affirmatively  and 
satisfactorily  shown,  on  'special  inquiry, [95] 
that  such  person  does  not  belong  to  one  of  the 
foregoing  excluded  classes,  or  to  the  class 
of  contract  laborers  excluded  by  the  act  of 
February  twenty-sixth,  eighteen  hundred  and 
eighty-five  [23  Stat  at  L.  332,  chap.  164, 
U.  S.  Comp.  Stat  1901,  p.  1290].  .  .  ." 
26  Stat,  at  L.  1084  (U.  S.  Comp.  Stat.  1901, 
p.  1294). 

By  the  8th  section  of  that  act  it  was  pro- 
vided :  "  That  upon  the  arrival  by  water  at 
any  place  within  the  United  States  of  any 
alien  immigrants  it  shall  be  the  duty  of  the 
commanding  oflScer  and  the  agents  of  the 
steam  or  sailing  vessel  by  which  they  came 
to  report  the  name,  nationality,  last  resi- 
dence, and  destination  of  every  such  alien, 
before  any  of  them  are  landed,  to  the  proper 
inspection  officers,  who  shall  thereupon  go 
or  send  competent  assistants  on  board  such 
vessel  and  there  inspect  all  such  aliens,  or 
the  inspection  officers  may  order  a  tempo- 
rary removal  of  such  aliens  for  examination 
at  a  designated  time  and  place,  and  then  and 
there  de^in  them  until  a  thorou|^h  inspec- 
tion is  made.  .  .  .  The  inspection  officers 
and  their  assistants  shall  have  power  to  ad- 
minister oaths,  and  to  take  and  consider  tes- 
timony touching  the  right  of  any  such  aliens 
to  enter  the  United  States,  all  of  which  shall 
be  entered  of  record.  During  such  inspec- 
tion, after  temporary  removal,  the  superin- 
tendent shall  cause  such  aliens  to  be  prop- 
erly housed,  fed,  and  cared  for,  and  also,  in 
his  discretion,  such  as  are  delayed  in  pro- 
ceeding to  their  destination  after  inspection. 
All  decisions  made  by  the  inspection  officers 
or  their  assistants  touching  the  right  of  any 
alien  to  land,  when  adverse  to  such  right, 
shall  be  final  unless  appeal  be  taken  to  the 
superintendent  of  imnugration,  whose  action 
shall  be  subject  to  review  by  the  Secretaiy 
of  the  Treasury.  It  shall  be  the  duty  of  the 
aforesaid  officers  and  agents  of  such  vessel 
to  adopt  due  precautions  to  prevent  the 
landing  of  any  alien  immigrant  at  any  place 
or  time  other  than  that  designated  by  the 
inspection  officers,  and  any  such  officer  or 
agent  or  person  in  charge  of  such  vessel  who 
shall,  either  knowingly  or  negligently,  land 
or  permit  to  land  any  alien  immigrant  at 
any  place  or  time  other  than  that  designated 
by  the  inspection  officers,  shall  be  deemed 
guilty  of  a  misdemeanor  and  punii^ed  by  a 
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fine  not  exeeeding  one  thousand  dollarft,  or 
by  imprisonment  for  a  term  not  exceeding 
one  year,  or  by  both  such  fine  and  imprison- 
ment." 26  Stat,  at  L.  1065  (U.  S.  Comp. 
Stat.  1901,  p.  1298). 
[96]  *By  tha  10th  section  it  is  provided  that 
*'  all  aliens  who  may  unlawfully  come  to  the 
United  States  shall,  if  practicable,  be  im- 
mediately sent  back  on  the  vessel  by  which 
they  were  brought  in." 

The  11th  section  of  the  same  act  pro- 
vided: ''That  any  alien  who  shall  come 
into  the  United  SUktes  in  violation  of  law 
may  be  returned  as  by  law  provided,  at  any 
time  within  one  year  thereafter,  at  the  ex- 
•  pense  of  the  person  or  persons,  vessel,  trans- 
portation company,  or  corporation  brinc^ng 
such  alien  into  the  United  States,  and,  if 
that  cannot  be  done,  then  at  .the  expense  of 
the  United  Ststes:  and  any  alien  who  be- 
comes a  public  charge  within  one  year  after 
his  arrival  in  the  United  States,  from  causes 
existing  prior  to  his  landing  therein,  shall 
be  deemed  to  have  come  in  violation  of  law, 
and  shall  be  returned  as  aforesaid."  26 
Stat,  at  L.  1086  (U.  S.  Comp.  Stat.  1901, 
p.  1290). 

In  the  sundry  civil  appropriation  act  of 
Au^st  18th,  1894,  chap.  301,  was  the  fol- 
lowing provision:  **  In  every  case  where  an 
aJien  is  exduded  from  admission  into  the 
United  States  under  any  law  or  treaty  now 
existing  or  hereafter  made,  the  decision  of 
the  appropriate  immigration  or  customs  of- 
ficers, if  adverse  to  the  admission  of  such 
alien,  shall  be  final,  unless  reversed  on  ap- 
peal to  the  Secretary  of  the  Treasury."  28 
Stat,  at  L.  372,  390  (U.  S.  Comp.  SUt. 
1901,  p.  1303). 

Tlien  came  the  treaty  between  the  United 
States  and  the  Empire  of  Japan,  con- 
cluded November  23d,  1894,  and  pro- 
claimed March  21st,  1895,  and  which, 
by  its  terms,  was  to  go  into  operation 
July  17th,  1899.  By  the  1st  article  of  that 
treaty  it  was  provided:  "The  citizens  or 
subjects  of  eacn  of  the  two  high  contract- 
ing parties  shall  have  full  liberty  to  enter, 
travel,  or  reside  in  any  part  of  the  terri- 
tories of  the  other  contracting  party,  and 
shall  enjoy  full  and  perfect  protection  for 
their  persons  and  property."  29  Stat,  at 
L.  848.  But  by  the  2d  article  it  was  de- 
clared :  "  It  is,  however,  understood  that 
the  stipulations  contained  in  this  and  the 
preceding  article  do  not  in  any  way  affect 
the  laws,  ordinances,  and  regulations  with 
regard  to  trade,  the  immigration  of  labor- 
ers, police  and  public  security,  which  are 
in  force  or  which  may  hereafter  be  enacted 
in  either  of  the  two  countries."  29  Stat, 
at  L.  849. 

1.  From  the  above  acts  of  Congress  it  ap- 
[97]  pears  that  among  *the  aliens  forbidden  to 
enter  the  United  States  are  those,  of  what- 
ever country,  who  are  "  paupers  or  persons 
likely  to  become  a  public  charge."  We  arc 
of  opinion  that  aliens  of  that  class  have 
not  been  given  by  the  treaty  with  Japan 
full  liberty  to  enter  or  reside  in  the  United 
States;  for  that  instrument  expressly  ex- 
cepts from  its  operation  any  ordinance  or 
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regulation  relating  to  "police  and  public 
security."  A  statute  excluding  paupers  or 
persons  likely  to  become  a  public  charge  i* 
manifestly  one  of  police  and  public  securily. 
Aside  from  that  specific  exception,  we  should 
not  be  inclined  to  hold  that  the  provision  in 
the  treaty  with  Japan,  that  the  citizens  or 
subjects  of  each  of  the  two  counties  should 
have  "  full  liberty  to  enter,  travel,  or  reside 
in  any  part  of  the  territories  of  the  other 
contracting  party,"  has  any  reference  to  that 
class,  in  either  country,  who,  from  their 
habits  or  condition,  are  ordinarily  or  prop- 
erly the  object  of  police  regulations  designed 
to  protect  the  general'  public  against  con- 
tact with  dangerous  or  improper  persons. 

2.  The  constitutionality  of  the  legislation 
in  question,  in  its  general  aspects,  is  no 
longer  open  to  discussion  in  this  court. 
That  Congress  may  exclude  aliens  of  a  par- 
ticular race  from  the  United  States;  pre- 
scribe the  terms  and  conditions  upon  which 
certain  classes  of  aliens  may  come  to  this 
country;  establish  regulations  for  sending 
out  of  the  country  suSi  aliens  as  come  here 
in  violation  of  law  ^  and  commit  the  enforce- 
ment of  such  provisions,  conditions,  and  reg- 
ulatioivi  exclusively  to  executive  officers,, 
without  judicial  intervention, —  are  pHnci- 
ples  firmly  established  by  the  decisions  of 
this  court.  Niahimura  Ekiu  v.  Untied 
States,  142  U.  S.  651,  35  L.  ed.  1146, 12  Sup. 
Ct.  Rep.  336;  Fong  Yue  Ting  v.  United 
Slates,  149  U.  S.  698,  87  L.  ed.  905,  13  Sup. 
Ct.  Rep.  1016;  Lem  Moan  Sing  v.  United 
States,  158  U.  S.  538,  39  L.  ed.  1082,  15  Sup. 
Ct.  Rep.  967 ;  Wong  Wing  v.  United  States^ 
163  U.  S.  228,  41  L.  ed.  140,  16  Sup.  Ct. 
Rep.  977;  Fob  Yung  Yo  v.  United  States, 
185  U.  S.  296,  305,  46  L.  ed.  917,  921,  2Z 
Sup.  Ct.  Rep.  686,  690. 

In  Nishimura  Ekiu's  Case  the  court  said: 
"  The  supervision  of  the  admission  of  aliena 
into  the  United  States  may  be  intrusted  by 
Congress  either  to  the  Department  of  State, 
having  the  general  management  of  foreign 
relations,  or  to  the  Department  of  the  Treas- 
ury, charged  with  tiie  enforcement  of  the 
laws  regulating  foreign  commerce ;  and  Con- 
gress has  often  passed  *acts  forbidding  the  [98] 
immigration  of  particular  classes  of  foreign- 
ers, and  has  committed  the  execution  of 
these  acts  to  the  Secretary  of  the  Treasury, 
to  collectors  of  customs,  and  to  inspectors 
acting  under  their  authority."  After  ob- 
serving that  Congress,  if  it  saw  fidt,  could 
authorize  the  coiuts  to  investigate  and  as- 
certain the  facta  on  which  depended  the 
right  of  the  alien  to  land,  this  court  pro- 
ceeded: "  But,  on  the  other  hand,  the  final 
determination  of  those  facts  may  be  in- 
trusted by  Congress  to  executive  officers; 
and  in  such  a  case,  as  in  all  others  in  which 
a  statute  gives  a  discretionary  power  to  an 
officer,  to  be  exercised  by  him  upon  his  own 
opinion  of  certain  facts,  he  is  made  the  sole 
and  exclusive  judge  of  the  existence  of  those 
facts,  and  no  other  tribunal,  unless  expressly 
authorized  by  law  to  do  so,  is  at  liberty  U> 
re-exainiiie  or  controvert  the  sufficiency  of 
the  evidence  on  which  he  acted.  Martin  v. 
Mott,  12  Wheat  19,  31,  6  L.  ed.  537,  541; 
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PkUadelphia  S  T.  R,  Co,  v.  Stimpsan,  14 
Pet  448,  468,  10  L.  ed.  636,  640 ;  Benson  v. 
McMahon,  127  U.  8.  467,  32  L.  ed.  234,  8 
Sup.  Ct.  Rep.  1240;  Re  Oteisa  y  Cortea,  136 
U.  S.  330,  9ub  nom.  OteitBa  y  Cortes  v.  Jo- 
cotme,  34  L.  ed.  464,  10  Smp.  Ct.  Rep.  1031. 
It  is  not  within  the  province  of  the  ju^ciary 
to  order  that  foreigners  who  have  never 
been  naturalized,  nor  acauired  any  domicil 
or  residence  within  the  United  States,  nor 
even  been  admitted  into  the  country  pursu* 
ant  to  law,  shall  be  permitted  to  enter,  in 
<^position  to  the  constitutional  and  lawful 
measures  of  the  legislative  and  executive 
branches  of  the  national  government.  As  to 
such  persons,  the  decisions  of  executive  or 
adaiinistrative  ofBcers,  acting  within  powers 
expressly  conferred  by  Congress,  are  due 
process  of  law.  Den  em  dem.  Murray  v.  Ho- 
token  Land  d  Tmprov.  Co.  18  How.  272,  15 
L.  ed.  372;  Hilton  v.  MerHtt,  110  U.  S.  97, 
2S  L.  ed.  83,  3  Sup.  Ct.  Rep.  648." 

In  Lem  Moon  Single  Case  it  was  said: 
''The  power  of  Congress  to  exclude  aliens 
altogether  from  the  United  States,  or  to  pre- 
scribe the  terms  and  conditions  upon  which 
tbey  may  come  to  this  country,  and  to  have 
its  declared  policy  in  that  regard  enforced 
exclusively  through  executive  officers,  with- 
out Judicial  intervention,  is  settled  by  our 
previous  adjudications."  And  in  Fok  Yung 
Yo*s  Case,  tne  latest  one  in  this  court,  it  was 
said :  ''  Congressional  action  has  placed  the 
final  determination  of  the  right  of  admission 
[99]  in  executive  officers,  without  judicial  *inter- 
vention,  and  this  has  been  for  many  years 
the  recQfi^ized  and  declared  policy  of  the 
country." 

What  was  the  extent  of  the  authority  of 
the  executive  officers  of  the  government  over 
the  petitioner  after  she  land^  T  As  has  been 
ieen,  the  Secretary  of  the  Treasury,  under 
the  above  act  of  October  19th,  1888,  chap. 
1210,  was  authorized,  within  one  year  after 
in  alien  of  the  excluded  class  entered  the 
country,  to  cause  him  to  be  taken  into  cus- 
tody sjid  returned  to  the  country  whence 
he  came.  Substantially  the  same  power  was 
conferred  by  the  act  of  March  3d,  1891, 
chap.  561,  by  the  11th  section  of  which  it  is 
provided  that  the  alien  immigrant  mav  be 
sent  out  of  the  country,  ''as  provided  by 
law,"  at  any  time  within  the  vear  after  his 
illegally  coming  into  the  United  States. 
TaJung  all  its  enactments  together,  it  is 
clear  that  Congress  did  not  intend  that  the 
mere  admission  of  an  alien,  or  his  mere  en- 
tering the  country,  should  place  him  at  all 
times  thereafter  entirely  beyond  the  control 
or  authority  of  the  executive  officers  of  the 
govenuuent.  On  the  contrary,  if  the  Secre- 
tary of  the  Treasury  became  satisfied  that 
the  immigrai^t  had  been  allowed  to  land  con- 
trary to  the  prohibition  of  that  law,  then  he 
could  at  any  time  within  a  year  after  the 
landing  cause  the  immigrant  to  be  taken 
into  custody  and  deported.  The  immigrant 
must  be  taken  to  have  entered  subject  to 
the  condition  that  he  might  be  sent  out  of 
the  country  by  order  of  the  proper  executive 
4)fficer  if,  within  a  year,  he  was  found  to 
have  been  wrongfully  admitted  into,  or  had 
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illegally  entered,  the  United  Stetes.  These 
were  substantially  the  views  expressed  by 
the  circuit  court  of  appeals  for  the  ninth 
circuit  in  United  States  v.  Yanuisaka,  40  C. 
C.  A.  454,  100  Fed.  404. 

It  is  contended,  however,  that  in  respect 
of  an  alien  who  has  already  landed  it  is  con- 
sistent with  the  acte  of  Con^ss  that  .he 
may  be  deported  without  previous  notice  of 
any  purpose  to  deport  him,  and  without  any 
opportunity  on  his  part  to  show  by  compe- 
tent evidence  before  the  executive  officers 
charged  with  the  execution  of  the  acte  of 
Congress,  that  he  is  not  here  in  violation  of 
law;  that  the  deportation  of  an  alien  with- 
out provision  for  such  a  notice  and  for  an 
opportunity  to  be«heard  *was  inconsistent  [100] 
with  the  due  process  of  .law  required  by  the 
5th  Amendment  of  the  Constitution. 

Leaving  on  one  side  the  Question  whether 
an  alien  can  rightfully  invoke  the  due  proc- 
ess clause  of  the  Constitution  who  has  en- 
tered the  country  clandestinely,  and  who  has 
been  here  for  too  brief  a  period,  to  have  be- 
come, in  any  real  sense,  a  part  of  our  popu- 
lation, before  his  right  to  remain  is  dis- 
puted, we  have  to  say  that  the  rigid  con- 
struction of  the  acte  of  Congress  suggested 
by  the  appellant  are  not  justified.  Those 
acts  do  not  necessarily  exclude  oppor- 
tunity to  the  immigrant  to  be  heard,  when 
such  opportunity  is  of  right.  It  was 
held  in  Den  em  dem,  Murray  v.  Hohoken 
hand  d  Improv,  Co.  18  How.  272,  280,  281, 
283,  15  L.  ed.  372,  376,  377,  that  "  though 
'due  process  of  law'  generally  implies  and 
includes  actor,  reus,  judcm,  regular  allega- 
tions, opportunity  to  answer  and  a  trial  ac- 
cording to  some  settled  course  of  judicial 
proceedings,  .  .  .  yet  this  is  not  univer- 
sally true:"  and  "that  though,  generally,, 
both  public  and  private  wrongs  are  redressed 
through  judicial  action,  there  are  more  sum- 
mary extra-judicial  remedies  for  both." 
Hence,  it  was  decided  in  that  case  to  be  con- 
sistent with  due  process  of  law  for  Congress 
to  proHde  summary  means  to  compel  reve- 
nue officers  —  and,  in  case  of  default,  their 
sureties  —  to  pay  such  balances  of  the  pub- 
lic money  as  might  be  in  their  hands.  Now, 
it  has  been  settled  that  the  power  to  exclude 
or  expel  aliens  belonged  to  the  political  de- 
partment of  the  government,  and  that  the 
or/ier  of  an '  executive  officer  invested  with 
the  power  to  determine  finally  the  facta 
upon  which  an  alien's  right  to  enter  this 
country,  or  remain  in  it,  depended,  was 
'*  due  process  of  law,  and  no  otner  tribunal, 
unless  expressly  authorized  to  do  so,  was  at 
liberty  to  re-examine  the  evidence  on  which 
he  acted,  or  to  controvert  ite  sufficiency." 
Nishimuta  Ekiu  V.  United  States,  142  U. 
S.  651,  659,  35  L.  ed.  1146,  1149,  12  Sup. 
Ct.  Kep.  336;  Fong  Yue  Ting  v.  United 
States,  149  U.  S.  698,  713,  37  L.  ed.  905,  913, 
13  Sup.  Ct.  Rep.  1016;  Lem  Moon  Sing  v. 
United  States,  158  U.  S.  538,  547,  39  L.  ed. 
1082,  1085,  15  Sup.  Ct.  Rep.  967.  But  this 
court  has  never  held,  nor  must  we  now  be 
understood  as  holding,  that  administrative 
officers,  when  executing  the  provisions  of  a 
statute  involving  the  liberty  of  persons,  may 
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disregard  the  fundamental  principles  that 
inhere  in  "  due  process  of  law  "  as  under- 
stood at  the  time  of  the  adoption  of  the  Con- 

[101]stitution.  *One  of  these  principles  is  that 
no  person  shall  be  deprived  of  his  liberty 
without  opportunity,  at  some  time,  to  be 
heard,  before  such  officers,  in  respect  of  the 
matters  upon  which  that  liberty  depends, — 
not  necessarily  an  opportunity  upon  a  reg- 
ular, set  occasion,  and  according  to  the 
forms  of  judicial  procedure,  but  one  that  will 
secure  the  prompt,  vigorous  action  contem- 
plated by  Congress,  and  at  the  same  time  be 
appropriate  to  the  nature  of  the  case  upon 
which  such  officers  are  required  to  act. 
Therefore,  it  is  not  competent  for  the  Sec- 
retary of  the  Treasury  or  any  executive  of- 
ficer, at  any  time  within  the  year  limited 
by  the  statute,  arbitrarily  to  cause  an  alien 
who  hss  entered  the  country,  and  has  be- 
come subject  in  all  respects  to  its  jurisdic- 
tion, and  a  part  of  its  population,  although 
alleged  to  be  illegallv  here,  to  be  taken  into 
custody  and  deported  without  giving  him  all 
opportunity  to  be  heard  upon  the  questions 
ipvolving  his  right  to  be  and  remain  in  the 
United  fe^tates.  No  such  arbitrary  power 
can  exist  where  the  principles  involved  in 
due  process  of  law  are  recognized. 

This  is  the  reasonable  construction  of  the 
acts  of  Congress  here  in  question,  and  they 
need  not  be  otherwise  interpreted.  In  the 
ease  of  all  acts  of  Congress,  such  interpre- 
tation ought  to  be  adop&d  as,  without  doing 
▼iolenee'  to  tin  import  of  the  words  used, 
will  bring  them  into  harmony  with  the  Con- 
stitution. An  act  of  Congress  must  be  taken 
to  be  constitutional  unless  the  contrary 
plainly  and  palpably  appears.  The  words 
here  used  d6  not  require  an  interpretation 
.  that  would  invest  executive  or  administra- 
tive officers  with  the  alisolute,  arbitrary 
power  implied  in  the  contention  of  the  ap- 
pellant. Besides,  the  record  now  before  us 
shows  that  the  appellant  had  notice,  al-^ 
tiiou^  not  a  formal  one,  of  the  investigation 
instituted  for  the  puroose  of  asoertainipg 
whether  she  was  illegally  in  this  country. 
Tlie  traverse  to  the  return  made  by  the  im- 
migration inspector  shows  upon  its  face  that 
she  was  before  that  officer  pending  the  in- 
vestigation of  her  right  to  be  in  the  United 
States,  and  made  answers  to  questions  pro- 
pounded to  her.  It  is  true  that  she  pleads 
a  want  of  knowledge  of  our  language;  that 
she  did  not  understand  the  nature  and  im- 
port of  the  questions  propounded  to  "her; 
that  the   investigation   made  was  a  "  pre- 

[108]tended''  *one;  and  that  she  did  not,  at  the 
time,  know  that  the  investigation  had  refer- 
ence to  her  being  deported  from  the  country. 
These  considerations  cannot  justify  the  in- 
.  tervention  of  the  courts.  They  could  have 
been  presented  to  the  officer  having  primary 
control  of  such  a  case,  as  well  as  upon  an 
appeal  to  the  Secretary  of  the  Treasury, 
who  had  power  to  order  another  investiga- 
tion if  that  course  was  demanded  l^  law  or 
by  the  ends  of  justice.  It  is  not  to  be  as- 
sumed tlint  either  would  have  refused  a  sec- 
ond or  fuller  investigation,  if  a  proper  ap- 
Slication  and  showing  for  one  had  been 
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made  by  or  for  the  appellant.  Whether  for-  • 
ther  investigation  should  have  been  ordered 
was  for  the  officers  charged  with  the  execu- 
tion of  the  statutes  to  determine.  Their  ac- 
tion in  that  regard  is  not  subject  to  judicial 
review.  Suffice  it  to  say,  it  does  not  appear 
that  appellant  was  denied  an  opportunity  to- 
be  heard.  And  as  no  appeal  was  taken  to 
the  Secretary  from  the  decision  of  the  im- 
migration inspector,  that  decision  was  final 
and  conclusive.  If  the  appellant's  want  of 
knowledge  of  the  English  language  put  her 
at  some  disadvantage  in  the  investigation 
conducted  by  that  officer,  that  was  her  mis- 
fortune, and  constitutes  no  reason,  under 
the  acts  of  Congress,  or  under  any  rule  of 
law,  for  the  intervention  of  the  court  bj 
habeas  corpus.  We  perceive  no  ground  for 
such  intervention, —  none  for  the  contention 
that  due  piDcess  of  law  was  denied  to  ap- 
pellant. 
The  judgment  is  afflmned, 

Mr.    Justice    Brewer   and   Mr.   Justice 

dissented. 


•OREGON  k    CALIFORNIA   RAILR0AD[108] 
COMPANY,  Appt., 

V. 

UNITED  STATES. 

(See  8.  C.  Reporter's  ed.  108-116.) 

Raikroad  lattd  gr&mia  —  toUhdrawal  of  U^ 
demnity  lands  in  advance  of  selection  — 
occupancy  in  good  faith. 

1.  The  Secretary  of  the  Interior  was  not  author- 
ised, upon  the  mere  acceptance  of  the  map  of 
definite  location,  to  withdraw  from  the  op- 
eration of  the  settlement  laws  any  lands  with- 
in the  indemnity  limits  of  the  grant  made  to 
the  California  &  Oi'egon  Railroad  Company  by 
the  act  of  July  25.  1866.  chap.  242  (14  Stax. 
at  L.,  289).  which  provided  for  the  selection 
of  lands  within  such  limits  In  lieu  of  any 
within  the  place  limits  which  should  be  found 
to  have  been  granted,  sold,  reserved,  occupied 
by  homestead  settlers,  pre-empted,  or  otherwise 
disposed  of,  and  empowered  the  Secretary  of 
the  Interior,  upon  the  filing  of  the  map  of 
the  survey,  to  withdraw  from  sale  **Dublie 
lands  herein  granted  on  each  side  of  said 
railroad,  so  far  as  located  and  within  the 
limits  before  specified.*' 

2.  No  interest  In  any  specific  sections  of  land 
within  the  Indemnity  limits  of  the  grant 
made  by  the  act  of  July  25.  1866.  chap.  242» 
to  the  California  &  Oregon  Railroad  Company, 
could  be  acquired  by  that  company  in  advance 
of  their  actual  and  approved  selection  to  sup- 
ply deficiencies  in  the  place  limits. 

3.  The  selection  of  lands  within  the  indemnity 
limits  of  the  grant  made  by  the  act  of  July 
25.  1866.  chap.  242.  to  the  California  &  Ore- 
gon  Railroad  Company  to  supply  deficiencies 
in  the  place  limits,  cannot  defeat  or  destroy 
the  rights  of  a  settler  under  that  act  arising 
from  a  previous  bona  fide  occupancy  with 
the   Intention   of  perfecting  title  under  the 


NOTB — A$   to   land  grants   to  railroads- 
note  to  Kansas  P.  R.  Co.  v.  Atchison.  T.  &  8.  F. 
R.  Co.  28  L.  ed.  U.  S.  794. 
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homeitead  laws  M  booh  m  the  laod  ihoald  be 
■uireyed. 
4.  The  rights  of  one  who  has  settled  In  good 
faith  on  an  odd-nnmbered  section  within  the 
Indemnity  limits  of  the  grant  by  the  act  of 
Jnly  25,  1866,  chap.  242,  to  the  CaJlfomia  & 
Oregon  Railroad  Company  prior  to  their  se- 
lection by  that  company  to  supply  deficiencies 
In  the  place  limits,  cannot  be  affected  by  the 
fact,  subsequently  appearing,  that  all  the  odd- 
numbered  sections  within  such  indemnity  lim- 
its were  needed  to  supply  deficiencies  in  the 
place  limits. 

[No.  186.] 

Argued    Mareh    4>    t90S.    Decided    April 

6,  1909. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit 
to  review  a  decree  which  affirmed  a  decree 
of  the  Circuit  Court  for  the  District  of  Ore- 

rn  canceling  a  patent  issued  to  the  Oregon 
California  Railroad  Company.    Affirmed. 

See  same  ease  below,  48  0.  C.  A.  620,  109 
Fed.  614. 
'  The  facta  are  stated  in  the  opinion. 

Mr.  Maxwell  ETArta  argued  the  cauae 
mod  filed  a  brief  for  appellant: 

The  mere  occupancy  of  public  land  cre- 
ates no  right  therein  as  against  the  United 
States,  and  the  land  still  remains  part  of 
the  public  domain  and  subject  to  disposal  by 
the  government. 

The  Yoeemite  Valley  Case,  16  Wall.  77, 
euh  nom.  Hutchinpe  v.  Low,  21  L.  ed.  82; 
Lanadale  v.  Daniels,  100  U.  S.  113,  26  L. 
ed.  687;  Sparka  v.  Pierce,  116  U.  S.  408,  29 
L.  ed.  428,  6  Sup.  Ct  Rep.  102. 

Relative  rights  of  a  railroad  under  its 
land  grant  and  an  individual  are  deter- 
mined,  and  determined  only,  by  the  question 
as  to  which  one  first  filed  record  evidence  of 
a  claim. 

Tarpey  v.  Madeen,  178  U.  S.  216,  44  L. 
ed.  1042,  20  Sup.  Ct.  Rep.  840. 

The  fact  and  date  of.  occupancy  are  unim- 
portant in  determining  confiicting  claims  of 
an  individual  and  a  railroad  company  to 
lands  within  a  railroad  grant. 

Ihid.;  Northern  P.  R.  Co.  v.  Oolhum,  164 
U.  6.  383,  41  L.  ed.  479,  17  Sup.  Ct.  Rep. 
08;  Whitney  v.  Taylor,  158  U.  S.  85,  39  L 
td.  906,  16  Sup.  Ct.  Rep.  796;  Buxton  v. 
Traver,  130  U.  S.  232,  32  L.  ed.  920,  9  Sup. 
Ct.  Rep.  509. 

Under  the  ordinary  principles  of  equity 
the  right  of  the  railroad  to  the  patent  for 
this  Und,  being  first  in  point  of  time, 
whether  as  to  its  record  title  or  as  to  its 
original  inception,  should  be  held  to  be  su- 
perior to  the  right  thereto  of  the  individual 
occupants. 

Shepley  t.  Cou>an,  91  U.  S.  330,  23  L.  ed. 
424. 

Ab  between  an  occupant  of  the  public 
lands  and  a  railroad  claiming  indemnity 
lands  under  a  grant  from  the  government, 
that  one  is  to  be  preferred  who  first  obtains 
record  evidence  of  his  claim. 

United  States  v.  Missouri,  K.  A  T.  R.  Co. 
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141  U.  S.  368,  36  L.  ed.  766,  12  Snp.  Ot 
Rep.  13. 

The  relative  riehts  of  two  railroads  claim- 
ing  the  same  land  within  the  indemnity  lim- 
its of  their  respective  grants  are  determined 
by  the  question  as  to  which  has  first  ac- 
quired the  record  evidence  of  its  claim. 

8t.  Paul  d  8.  O.  R.  Co.  v.  Winona  d  St. 
P.  R.  Co.  112  U.  S.  720,  28  L.  ed.  872,  6 
Sup.  Ct.  Rep.  334. 

Indemnity  lands  are  appropriated  to  the- 
grant  without  selection,  when  they  are  in- 
sufficient to  supply  the  deficienciea  in  tha- 
place  limits. 

8t.  Paul  d  P.  R.  Co.  V.  Northern  P.  R.  Co^ 
139  U.  S.  1,  35  L.  ed.  77,  11  Sup.  Ct  Rep. 
389. 

The  bill  should  be  dismissed  upon  the- 
ground  that  the  United  States  cannot  bring 
suit  to  cancel  this  patent,  for  the  reason 
that  the  outcome  of  the  suit  would  simply 
be  to  benefit  one  of  two  claimants  to  the 
land,  and  would  not  subserve  any  interest 
of  the  government. 

United  States  v.  Beebe,  127  U.  S.  338,  32 
L.  ed.  121,  8  Sup.  Ct  Rep.  1083;  United 
States  V.  San  Jaomto  Tin  Co.  125  U.  S.  273,. 
31  L.  ed.  747,  8  Sup.  Ct.  Rep.  860. 

Mr.  Gl&arlea  W.  Rusaell  argued  the* 
cause  and  filed  a  brief  for  api>ellee: 

Lands  within  the  indenmity  limits  re- 
mained open  to  homestead  and  pre-emption 
without  regard  to  whether  a  sufficient 
amount  would  be  left  for  the  company  or 
not. 

Southern  P.  R.  Co.  v.  Bell,  183  U.  S.  689,. 
46  L.  ed.  390,  22  Sup.  Ct.  Rep.  ^32. 

Settlement  before  definite  location,  where- 
no  declaratory  statement  could  be  filed,, 
takes  land  out  of  the  place  grant  if  stated, 
after  definite  location,  in  tne  declaratory 
statement  as  occurring  prior  to  such  definite 
location. 

Tarpey  v.  Madsen,  178  U.  S.  216,  44  L.  ed. 
1042,  20  Sup.  Ct.  Rep.  849. 

Settlement  of  unsurveyed  place  lands  in 
1881,  prior  to  definite  location  in  1884,  there 
being  a  purvey  and  application  to  file  in 
1893,  long  after  definite  location,  gave  the 
settler  the  land. 

Nelson  v.  Northern  P.  R.  Co.  188  U.  a 
108,  ante,  406,  23  Sup.  Ct  Rep.  302. 

Mr.  Justice  HarlAm  delivered  the  opin- 
ion of  the  court: 

^y  the  act  of  Congress  of  March  3d,  1887, 
chap.  376,  it  was  provided  *that  if,  at  the[104) 
completion  of  Uie  adjustments  of  land  grants 
thereby  directed  to  be  made,  or  sooner,  it 
appeared  that  lands  had  been  from  any  cause 
erroneously  certified  or  patented  to  or  for 
any  company  claiming  by,  through,  or  under 
grant  from  the  United  States  to  aid  in  the 
construction  of  a  railroad,  it  should  be  the 
duty  of  the  Secretary  of  the  Interior  to 
thereupon  demand  from  such  company  a  re- 
linqui^ment  or  reconveyance  to  the  United 
States  of '  all  such  lands,  whether  within 
granted  or  indemnity  limits ;  and,  if  the  com- 
pany did  not  reoonvey  within  ninety  days 
after  demand  made,  it  should  thereupon  be 
the  duty  of  the  Attorney  General  to  com- 
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menoe  and  prosecute  in  the  proper  courts  the 
necessary  proceedings  to  cancel  the  patents, 
certification,  or  other  evidence  of  title  there- 
tofore issued  for  the  lands,  and  to  restore  the 
title  thereof  to  the  United  SUte&  24  Stat. 
«t  L.  556  (U.  S.  Comp.  Stat.  1901,  p.  1595). 

In  United  States  v.  Missouri,  K.  d  T,  R. 
Co.  14 1  U.  S.  360,  380,  382,  35  L.  ed.  766, 
773,  774,  12  Sup.  Ct.  Rep.  13,  21,  which  was 
an  action  brought  by  the  United  States  after 
the  passage  of  the  above  statute  to  have 
certain  patents  for  land  canceled,  this  court, 
after  observing  that  as  to  some  of  the  lands 
the  United  States  appeared  to  have  a  di- 
rect interest  in  them,  said;  "As  to  others, 
it  is  under  an  obligation  to  claimants  un- 
der the  homestead  and  pre-emption  laws  to 
undo  the  wrong  alleged  to  have  been  done 
by  its  ofiicers,  in  violation  of  law,  by  re- 
moving the  cloud  cast  upon  its  title  by  the 
patents  in  question,  and  thereby  enable  it 
"U)  properly  administM*  these  lands,  and  to 
give  clear  title  to  those  whose  rights,  under 
those  laws,  may  be  superior  to  those  of  the 
railway  company.  A  suit,  therefore,  to  ob- 
tain a  decree  annulling  the  patents  in  ques- 
tion, so  far  as  it  is  proper  to  do  so,  was  re-  > 
quired  by  the  duty  the  government  owed, 
as  well,  to  the  public  as  to  the  individuals 
who  acquired  rights  which  the  patents,  if 
allowed  to  stand,  may  defeat  or  embarrass." 
Reference,  was  made  in  that  case  to  United 
States  V.  San  Jacinto  Tin  Co.  125  U.  S.  273, 
286,  31  L.  ed.  747,  752,  8  Sup.  Ct  Rep.  850, 
in  which  it  was  held  that  the  United  States 
could  sue  to  set  aside  a  patent  improperly 
issued,  where  it  appeared  that  there  was  an 
obligation  on  the  part  of  the  United  States 
to  the  public,  or  to  any  individual,  or  where 
it  had  any  interest  of  its  own;  also,  to 
United  States  v.  Becbe,  127  U.  S.  338,  342, 
32  L.  ed.  121,  123,  8  Sup.  Ct.  Rep.  1083,  in 
(106] which  it  was  *held  that  patents  procured  by 
fraud  could  be  canceled  at  the  suit  of  the 
United  States,  where  that  was  necessary  to 
be  done  in  order  that  it  might  fulfil  its 
obligations  to  others.  The  court  then  ob- 
served: "These  principles  equally  apply 
where  patents  have  been  issued  by  mistaJke, 
and  they  are  specially  applicable  where,  as 
in  the  present  case,  a  multiplicity  of  suits, 
each  one  depending  upon  the  same  facts 
and  upon  the  same  questions  of  law,  can 
be  avoided,  and  where  a  comprehen- 
sive decree,  covering  all  contested  rights, 
would  accomplish  the  substantial  ends  of 
justice."  See  also  United  States  v.  Oregon 
d  C.  R.  Co,  170  XT.  S.  28,  44  L.  ed.  358,  20 
Sup.  Ct.  Rep.  261. 

In  this  state  Of  the  law,  the  present  suit 
was  brought  by  the  United  States  against 
the  Oregon  &  California  Railroad  Company 
in  order  to  obtain  a  decree  canceling  certain 
patents  for  lands  which,  it  was  alleged,  had 
been  illegally,  and  by  mistake,  issued  in  the 
name  of  the  United  States  to  that  compan}', 
which  succeeded  to  the  rights  of  the  Oregon 
Central  Railroad  Company. 

The  case  was  heard  upon  a  stipulation  as 
to  evidence,  from  which  the  following  facts 
appear : 

By  the  act  of  Congress  of  July  25th,  1800, 
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chap.  242,  14  Stat,  at  L.  239,  the  California 
&  Oregon  Railroad  Company,  and  such  com- 
pany organized  under  the  laws  of  Oregon  aa 
the  legislature  of  the  latter  state  designated* 
were  authorized  to  locate,  construct,  and 
maintain  a  railroad  and  telegraph  line  be- 
tween Portland,  Oregon,  and  the  Central  Pa- 
cific Railroad  Company  in  California. 

For  the  purpose  of  aiding  in  the  construc- 
tion of  that  Ime,  Congress  granted  to  those 
companies,  their  successors  and  assigns,  ev- 
ery alternate  odd-numbered  section  of  public 
lands,  not  mineral,  to  the  amoimt  of  twenty 
sections  per  mile  (ten  on  each  side)  of  the 
railroad  lii|e.  But  the  act  provided  that 
when  any  of  the  alternate  sections  or  parts 
of  sections  should  be  found  "to  have  been 
granted,  sold,  reserved,  occupied  by  homS' 
stead  settlers,  pre-empted,  or  otherwise  dis- 
posed of,  other  lands,  designated  as  afore- 
said, shall  be  selected  by  said  companies  in 
lieu  thereof,  under  the  direction  of  the  Seo- 
retary  of  the  Interior,  in  alternate  sections 
designated  by  odd  numbers,  as  aforesaid, 
nearest  *to,  and  not  more  than  10  miles  be- [106] 
yond  the  limits  of,  said  first-named  alter- 
nate sections;  and  as  soon  as  the  said  com- 
panies, or  either  of  them,  shall  file  in  the 
office  of  the  Secretary  of  the  Interior  a  map 
of  the  survey  of  said  railroad,  or  any  por- 
tion thereof,  not  less  than  60  continuous 
miles  from  cither  terminus,  the  Secretary  of 
the  Interior  shall  withdraw  from  sale  public 
lands  herein  granted  on  each  side  of  said 
railroad,  so  far  as  located  and  within  the 
limits  before  specified.  .  .  .  Settlers  un- 
der the  provisions  of  the  homestead  act  who 
comply  with  the  terms  and  requirements  of 
said  act  shall  be  entitled,  within  the  limits 
of  said  grant,  to  patents  for  an  amount  not 
exceeding  80  ficres  of  the  land  so  reserved 
by  the  United  States,  anything  in  this  act 
to  the  contrary  notwithstanding." 

The  Oregon  Central  Railroad  Company 
was  designated  by  the  Oregon  l^islature  as 
the  company  organized  under  the  laws  of 
Oregon,  entitled  to  receive  the  granted  lands 
in  Oregon,  and  the  benefits  and  privileges  of 
the  above  act  of  1866. 

Prior  to  October,  1869,  that  company  def- 
initely fixed  on  the  ground  and  surveyed  the 
first  section  of  the  railroad  in  Oregon.  That 
section  extended  from  Portland  to  JefTerson, 
and  comprised  not  less  than  60  continuous 
miles  from  the  northern  terminus  of  the 
road;  and  on  October  25th,  1869,  the  com- 
pany filed  in  the  office  of  the  Secretary  of 
the  Interior,  and  on  January  29th,  1870,  the 
Secretary  duly  accepted  and  approved,  a 
map  of  the  survey  and  definite  location  of 
that  section. 

During  the  year.  1869  and  the  months  of 
Jantiary  and  February,  1870,  the  company 
definitely  fixed  on  the  ground  and  surveyed 
the  second  section  of  its  road,  which  section 
comprised  not  less  than  124  continuous 
miles  from  Jefferson;  and  on  March  26th, 
1870,  filed  in  the  office  of  the  Secretary,  and 
on  March  29th,  1870,  that  officer  accepted 
and  approved,  a  map  of  the  survey  and  def- 
inite location  of  that  section. 

On  the  7th  of  April,  1870,  the  Commis- 
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•loner  of  the  General  Land  Office,  under  the 
direction  of  the  Secretary  of  the  Interior, 
withdrew  all  the  odd-numbered  sections  of 
land  l^g  within  80  miles  on  each  side  of 
the  railroad  (as  shown  on  the  map  of  survey 
and  definite  location,  filed  with  the  Secre- 
tary on  March  26th,  1870)  from  sale  or 
C 107]  location  y  pre-emption  or  homestead  *en- 
try;  and  that  withdrawal  remained  con- 
tinuously  thereafter  in  force,  except  so  far 
as,  if  at  all,  it  was  affected  by  an  order 
of  the  Secretary  made  August  15th,  1887, 
revoking  the  order  of  April  7th,  1870,  as  to 
the  odd-numbered  sections  lying  within  the 
indemnity  limits  of  the  grant  made  in  1866, 
and  declaring  the  odd-numbered  sections  ly- 
ing within  such  indemnity  limits  to  be  re- 
stored to  the  public  domain,  subject  to  pre- 
emption and  homestead  entry,  as  well  as  to 
the  provisions  of  the  above  grant.  The  lands 
so  withdrawn  April  7th,  1870,  were  within 
the  jurisdiction  of  the  distriet  local  land  of- 
fice at  Roseburg,  and  notice  ef  such  with- 
drawal was  received  at  that  office  on  April 
25th,  1870. 

During  the  years  1868  and  1860,  and  pri- 
or to  December  the  25th,  1 860,  the  Oregon 
Central  Railroad  Company  constructed  and 
fullT  equipped  the  first  90  milft  of  the  rail- 
road contemplated  by  the  act  of  1866,  com- 
mencing at  Portland  and  cictending  along 
the  line  shown  upon  the  map  filed  in  the  of- 
fice of  the  Secretary  of  the  Interior  on  Oc- 
tober the  29th,  1860.  And  in  the  years  1860 
and  1870,  and  prior  to  September  the  1st, 
1870,  the  above  two  companies  fully 
equipped  the  second  20  miles  of  the  rail- 
road, commencing  at  the  end  of  the  first 
constructed  20  miles  and  extending  along 
the  line  shown  on  the  map  to  a  point  dis- 
tant 40  miles  from  the  oommencment  of  the 
railroad  at  Portland,— a  portion  of  the  sec- 
ond 20  miles  having  been  constructed  by  the 
Oregon  Central  Railroad  Company,  the  re- 
mainder by  the  defendant. 

The  whole  line  of  railroad  contemplated 
hy  the  act  of  1866,  commencing  at  the  end 
of  the  second  constructed  20  miles,  was  con- 
structed by  the  defendant  company  during 
the  years  'l870,  1871,  and  1872;  and  prior 
to  December  the  4th,  1872,  the  entire  line 
from  Portland  to  Roseburg  was  continuous- 
ly operated  for  all  the  purposes  contem- 
plated by  Congress. 

Commissioners  were  appointed  by  the 
President  to  examine  the  railroad  as  con- 
structed from  Portland  to  Roseburg.  That 
duty  was  performed,  and  they  reported  to 
the  President,  under  oath,  that  the  railroad 
between  those  points  had  been  completed 
and  equipped  in  all  respects  as  required,  and 
was  ready  for  the  service  contemplated  by 
C108]the  act  of  1866.  Those  reports  were  *duly 
accepted  and  approved  by  the  President. 
The  report  as  to  the  seventh,  eighth,  and 
ninth  sections,  including  the  last  78  miles  of 
the  road  from  Portland  to  Roseburg,  was 
made  on  July  10th,  1878,  and  the  ne^  day 
was  accepted  and  approved. 

The  remaining  part  of  the  road  in  Ore- 
gon, extending  from  Ros^urg  to  the  south- 
em  boundary  of  that  state,  was  constructed, 
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fully  equipped,  and  made  ready  by  the  de- 
fendant company  during  the  years  1878  to 
1880,  inclusive,  and  all  prior  to  the  year 
1000.  It  was  duly  examined  by  commission- 
ers, who  reported  thereon,  and  thdr  reports 
were  accepted  and  approved. 

All  the  lands  described  in  the  bill  of  com- 
plaint are  distant  more  than  20  miles  from, 
but  lie  within  30  miles  on  one  side  of,  the 
road  extending  from  Jefferson  to  Roseburg, 
shown  on  the  map  filed  March  26th,  1870; 
and  they  were  all  included  and  embraced 
by  the  withdrawal  made  by  the  Secretary 
on  the  7th  of  April,  1870. 

No  part  or  portion  of  the  lands  described 
in  the  bill  of  complaint  are  mineral  lands, 
nor  are  they  included  bv  an^  exception  or 
reservation  from  the  indemnity  land  grant 
in  Oregon,  made  by  the  act  of  1866,  except 
so  far  as,  if  at  all,  they  were  excepted  or 
reserved  therefrom  by  reason  of  the  settle- 
ments and  facts  hereinafter  to  be  referred 
to. 

On  August  16th,  1892,  all  the  lands  de- 
scribed in  the  bill  were  free  and  clear  for 
selection  by  the  defendant  company  .as  P^rt 
and  parcel  of  the  indemnity  lands  granted 
by  the  act  of  Congress,  except  so  far  as,  if 
at  all,  they  were  excepted  or  reserved  by 
those  settlements  and  facts. 

Ota  the  16th  of  August,  1802,  and  the  10th 
of  October,  1802,  the  defendant  company 
filed  with  the  register  and  receiver  or  the 
United  States  land  office  at  Ros^urg  its 
several  lists  selecting  the  lands  in  question 
as  indemnity  lands  in  lieu  of  lands  of  equal 
area,  parts  of  odd-numbered  sections  within 
the  primarv  limits  of  the  grant  made  in 
1866  and  otnerwise  disposed  of  by  the  United 
States  prior  to  the  passage  of  that  act.  Those 
lists  were  accompanied  by  the  fees,  costs, 
and  charges  required  by  law,  and  in  all  re- 
spects conformed  to  the  directions,  rules,  reg- 
ulations, and  requirements  of  the  Secretary 
of  the  Interior  and  of  the  Commissioner  *of[  100] 
the  General  Land  Office.  They  were  sever- 
ally approved  and  certified  by  the  register 
and  receiver,  and  the  defendant  company 
had  not  then,  nor  has  it  subsequently,  se- 
lected or  received  lands  in  lieu  of  those  there- 
in described  as  the  basis  of  selections  by  it 
made,  other  than  the  lands  so  selected  by 
said  lists. 

In  the  following  years  the  following  per- 
sons, each  being  a  duly  qualified  entiyman 
under  the  homestead  laws  of  the  United 
States,  settled  upon  the  lands  respectively 
claimed  for  them  in  this  suit,  to  wit:  1860, 
Louis  [Charles]  Heller;  1878,  J.  R.  Peters; 
1878,  John  Sapp;  1882,  George  C.  Peck; 
1883,  Uriah  W.  Wren;  1885,  Baxter  W.  Jen- 
kins; 1885,  Charles  E.  Barton;  1888,  Jo- 
seph A.  Cox;  1880,  Charles  W.  Seeley;  1880, 
JcSiri  W.  Carey;  1800,  P.  W.  Huddleston; 
1800,  Alfred  R.  Young;  1800,  Abraham  M. 
Peck.  Each  person  made  his  settlement 
with  the  intention  of  making  a  homestead 
entry  of  the  lands,  whenever  that  could  be 
done  under  the  acts  of  Congress.  After  the 
date  of  settlement  each  settler  continuously 
resided  and  made  improvements  upon  his 
land  in  the  way  of  a  dwelling  hoos^  bam, 
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outhouses,  fencinff,  clearing,  and  planting  of 
trees.  And  on  October  27th,  1892,  within 
ninety  days  after  the  official  plat  of  the  sur- 
y^  of  the  lands  was  filed  in  the  United 
States  land  office  at  Roseburg,  each  settler, 
in  good  faith,  filed  a  formal  application  in 
the  land  office  for  a  homestead  entry  of  and 
for  the  lands  upon  which  he  settled  and 
improved  and  upon  which  he  continuously 
resided  after  the  date  of  his  first  occupancy. 

On  the  20th  of  February,  1893,  the  Com- 
missioner of  the  Land  Office  and  the  Sec- 
retary of  the  Interior  having  approved  the 
selections  made  by  the  railroad  company, 
a  patent  was  issued,  conveying  to  it  all  the 
lands  in  vlispute.  But  when  the  company's 
lists  were  approved,  neither  the  Commis- 
sioner nor  the  Secretary  had  any  knowledge 
of  the  adverse  claims  of  the  above  settlers 
to  the  lands  upon  which  they  respectively 
resided,  and  which  the  United  States  now 
claims  for  them. 

On  the  27th  day  of  October.  1893,  the  land 
grant  made  by  the  act  of  1866  being  still 
unadjusted,  the  Commissioner  of  the  lAud 
Office  demanded  of  the  railroad  company  a 
reconveyance  of  the  lands  covered  oy  the 
[110]  patent  of  1893,  upon  the  ground  *that  the 
patent  to  it  had  been  erroneously  issued. 
The  company  refused  to  reconvey,  and 
claims  to  be  the  owner  of  such  lands.  Hence 
the  present  suit  to  have  that  patent  can- 
celed. 

'^^e  circuit  court,  upon  final  hearing, 
found  the  equities  of  the  case  to  be  with  the 
United  States,  and  a  decree  was  entered, 
canceling  the  patent  issued  to  the  Oregon  & 
California  Railroad  Company.  That  decree 
was  affirmed  by  the  circuit  court  of  appeals. 

1.  Some  of  the  questions  referred  to  in 
argument  a?  bearing  upon  the  issues  pre- 
Mente'l  by  the  record  have  been  determined 
by  decisions  of  this  court  rendered  since 
this  liligntion  commenced. 

In  Heiritt  v.  Schultz,  180  U.  S.  139,  46 
L.  ed.  463.  21  Sup.  Ct  Rep.  309,  which  re- 
la  t<Hl  to  the  prant  of  lands  made  to  the 
Northern  Pacific  Railroad  Company  by  the 
act  of  July  2d,  1864,  chap.  217  (13  Stat,  at 
L.  36.5).  this  court  accepted  the  construc- 
tion of  that  act  as  adopted  and  adhered  to 
by  the  Lnnd  Department,  and  held  that  the 
Secretary  of  tne  Interior  had  no  power, 
simply  upon  the  definite  location  of  the 
Northern  Pacific  Railroad,  to  withdraw 
from  the  operation  of  the  pre-emption  and 
honiostead  laws  lands  within  the  indemnity 
limits  of  the  road  as  defined  by  Congress. 
Northern  P.  R,  Co,  v.  Miller,  7  Land  Dec. 
100,  125;  Northern  P.  R.  Co.  v.  Davis,  19 
Land  Dec.  87,  90.  In  the  present  case,  the 
line  of  the  railroad,  opposite  to  which  are 
the  lands  here  in  dispute,  was  definitely 
located  in  1870,  while  (with  the  exception 
of  one  tract,  about  which  the  railroad  com- 
pany makes  no  question)  the  lands  in  dis- 
pute were  not  settled  upon  until  after  that 
year.  We  have  seen  that,  upon  acceptance 
of  the  map  of  definite  location,  the  Secre- 
tary of  the  Interior,  according  to  the  stipu- 
lated facts,  made  an  order  (which  was  duly 
received  at  the  local  land  office)  withdraw- 
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ing  all  the  odd-numbered  sections  within  30 
mnes  on  each  side  of  the  road  shown  on  the 
map  of  survey  and  definite  location,  from 
sale  or  location,  pre-emption  or  homestead 
entry.  That  withdrawal  included  the  odd- 
numbered  sections  in  the  indenmity  limits,, 
within  which  the  lands  in  dispute  were  sit- 
uated. We  hold  on  the  authority  of  Hewitt 
▼.  Schultz  that  it  was  beyond  the  power  of 
the  Secretary  to  make  such  an  order  in  re- 
spect of  lands  within  the  indemnity  *limita[lll] 
of  the  grant  made  by  the  act  of  1866.  The 
reasoning  in  that  case,  touching  this  proposi- 
tion, applies  to  the  case  now  before  us.  In 
1887  the  Secretary,  as  if  to  remove  the  ap- 
parent obstacle  placed  in  the  way  of  pre- 
emption and  homestead  settlers  created  by 
the  order  of  1870,  made  an  order  revoking 
the  previous  one  of  withdrawal  so  far  as  it 
related  to  indemnity  limits,  and.  declaring 
the  odd-numbered  sections  lying  within  the 
entire  indemnity  limits  of  the  grant  restored 
to  the  public  domain  and  subject  to  pre- 
emption and  homestead  entry,  as  well  as  to 
the  provisions  of  the  act  of  1866.  We  need 
not  discuss  here  the  question  of  the  power 
of  the  Secretary  of  the  Interior  to  revoke 
an  order  of  withdrawal  once  legally  made 
and  notice  thereof  given  at  the  local  land 
office.  It  is  sufficient  to  say  that  the  rail- 
road company  did  not,  by  the  order  of  1870, 
relating  to  lands  within  the  indemnity  lim- 
ita,  acquire  an  interest  in  any  particular 
odd-numbered  sections  within  those  limits; 
nor  did  that  order  prevent  the  bona  fide  oc- 
cupuncy  by  settlers  of  odd -numbered  sec- 
tions tcitkin  such  limits  up  to  the  time  of 
the  approval  of  selections  made  by  the  rail- 
road company  of  lieu  lands  to  supply  any 
deficit  in  the  place  limits. 

In  Nelson  v.  Northern  P.  R,  Co.,  decided 
at  the  present  term  of  the  court  [188  U.  8. 
108,  ante,  406,  23  Sup.  Ct.  Rep.  302],  it 
was  held  that  the  act  of  1864,  making  a 
land  grant  to  the  Northern  Pacific  ^i1- 
road  Company,  and  the  act  of  May  14th, 
1880,  chap.  89,  for  the  relief  of  settlers  on 
the  public  lands,  recognized  the  right  at 
any  time  prior  to  definite  location  to  settle 
upon  the  unsurveyed  public  lands  embraced 
by  the  grant  of  1864,  notwithstanding  there 
was,  at  the  time,  in  existence  an  order  of 
withdrawal,  based  only  upon  a  map  of  gen- 
eral route  not  issued  pursuant  to  any  ex- 
press direction  of  Congress;  provided  such 
settlement  was  accompanied  by  residence  on 
the  land,  in  good  faith,  with  the  intention 
on  the  part  of  the  settler  to  avail  himself 
of  the  benefits  of  the  homestead  law  as  soon 
as  the  lands  were  surveyed.  This  decision 
rested  mainly  on  the  ground  that  Congress 
intended  by  the  act  of  1864  to  protect  the 
rights  of  bona  fide  settlers  acquired  before 
the  railroad  company  had,  by  an  accepted 
map  of  definite  location,  obtained  a  vested 
interest  in  particular  odd-numbered  sections 
granted. 

*These   principles  are  applicable  to  the  [lit) 
present  case  if,  as  contended  by  the  United 
States,   the  railroad  company  did  not  ac- 
quire, and  could  not  have  acquired,  an  in- 
terest in  specific  sections   of   lands   within 
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the  indemnity  limits  before  their  actual  and 
approved  selection,  under  the  direction  of 
the  Secretary,  prior  to  the  date  of  occupan- 
cy by  the  respective  settlers. 

2.  We  have  seen,  from  the  stipulated 
facts,  that  it  was  not  until  1892  that  the 
railroad  company  made  its  selection  of  lands 
within  the  indemnity  limits,  to  supply  de- 
ficiencies in  its  place  or  granted  limits.  But 
this  occurred  after  each  one  of  the  entrymen 
whose  rights  the  government  is  now  seek- 
ing to  protect  had  made  his  settlement  with 
the  intention  to  follow  it  up  by  a  bona  fide 
entry  under  the  homestead  laws.  In  other 
words,  the  lands  were  "occupied  by  home- 
Htead  settlers"  (to  use  the  words  of  the 
granting  act  of  1866)  at  the  time  they  were 
selected  by  the  railroad  company.  Now,  it 
has  long  been  settled  that  while  a  railroad 
company,  after  its  definite  location,  acquires 
an  interest  in  the  odd-numbered  sections 
within  its  place  or  granted  limits, — which 
interest    relates   back   to   the   date  of   the 

Cnting  act, — ^the  rule  is  otherwise  as  to 
ds  within  indemnity  limits.  As  to  lands 
of  the  latter  class,  the  company  acquires  no 
interest  in  any  specific  sections  until  a  se- 
lection is  made  with  the  approval  of  the 
Land  Department ;  and  then  its  right  relates 
to  the  date  of  the  selection.  And  nothing 
stands  in  the  way  of  a  disposition  of  in- 
demnity lands,  prior  to  selection,  as  Con- 
gress may  choose  to  make.  In  Ryan  v.  Cen- 
tral P,  R.  Co,  00  U.  S.  382,  25  L.  ed.  305, 
which  was  a  contest  as  to  lands  within  the 
indemnity  limits,  this  court  said:  "It  was 
within  the  secondary  or  indemnity  territory 
where  that  deficiency  was  to  be  supplied. 
The  railroad  company  had  not  and  could 
not  have  any  claim  to  it  until  specially  se- 
lected, as  it  was,  for  that  purpose."  And 
the  reason  given  was  that  "when  the  road 
was  located  and  the  maps  were  made,  the 
right  of  the  company  to  the  odd  sections 
first  named  became  ipso  facto  fixed  and  ab- 
solute. With  respect  to  the  'lieu  lands,'  as 
they  are  called,  the  right  was  only  a  float, 
and  attached  to  no  specific  tracts  imtil  the 
selection  was  acutally  made  in  the  manner 
prescribed."  In  St,  Paul  d  B.  C,  R.  Co.  v. 
Winona  d  8t.  P,  R.  Co,  112  U.  S.  720,  731, 
28  L.  ed.  872,  876.  5  Sup.  Ct.  Rep.  334,  340, 
[113]*the  court,  referring  to  this  principle,  said: 
"The  reason  of  this  is  that,  as  no  vested 
right  can  attach  to  the  lands  in  place— the 
odd-numbered  sections  within  6  miles  on 
each  side  of  the  road — until  these  sections 
are  ascertained  and  identified  by  a  legal  lo- 
cation of  the  line  of  the  road,  so,  in  regard 
to  the  lands  to  be  selected  within  a  still 
larger  limit,  their  identification  cannot  be 
known  until  the  selection  is  made.  It  may 
be  a  long  time  after  the  line  of  the  road  is 
located  before  it  is  ascertained  how  man^ 
sections  or  parts  of  sections  within  the  pri- 
mary limits  have  been  lost  by  sale  or  pre- 
emption. It  may  be  still  longer  before  a 
selection  is  made  to  supply  this  loss."  Aft- 
er observing  that  twenty  years  expired  in 
that  case  after  the  location  of  the  road  be- 
fore any  selection  of  lieu  lands  was  made, 
the  court  added:  "Was  there  a  vested  right 
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in  this  company,  during  all  this  time,  to 
have,  not  only  these  lands,  but  all  the  other 
odd  sections  within  the  20-mile  limits  on 
each  side  of  the  line  of  the  road,  await  its 
pleasure?  Had  the  settlers  in  that  popu- 
lous region  no  right  to  buy  of  the  govern- 
ment because  the  company  might  choose  to 
take  them,  or  might,  after  all  this  delay, 
find  out  that  they  were  necessary  to  make 
up  deficiencies  in  other  quarters?  How  long 
were  such  lands  to  be  withheld  from  mar- 
ket,  and  withdrawn  from  taxation,  or  for- 
bidden to  cultivation?"  To  the  same  effect 
are  the  following  cases:  Orinncll  v.  Chi^ 
cago,  R,  I,  d  P,  R.  Co.  103  U.  S.  730,  26  L. 
ed.  456;  Cedar  Rapids  d  M.  River  R.  Co.  t. 
Herring,  110  U.  8.  27,  28  L.  ed.  56,  3  Sup. 
Ct.  Rep.  485;  Kansas  P,  R,  Co.  v.  Atchison, 
T,  d  8.  F.  R.  Co.  112  U.  S.  414,  421,  28  L. 
ed.  704,  707,  5  Sup.  Ct.  Rep.  208;  Sioum 
City  d  8t,  P.  R.  Co.  v.  Chicago,  M,  d  8t. 
P,  R.  Co.  117  U.  S.  406,  408,  20  L.  ed.  028, 
020,  6  Sup.  Ct.  Rep.  700;  Barney  v.  Wit\pna 
d  8t.  P.  R.  Co.  117  U.  S.  228,  232,  20  L.  ed. 
858,  860,  6  Sup.  Ct.  Rep.  654 ;  Wisconsin  C. 
R.  Co.  V.  Price  County,  133  U.  S.  406,  608, 
513,  33  L.  ed.  687,  603,  10  Sup.  Ct.  Rep, 
341 ;  Nelson  v.  Northern  P.  R.  Co.  188  U.  S. 
108,  ante,  302,  23  Sup.  Ct.  Rep.  302. 
Having  regard  to  the  adjudged  cases,  it  i» 
to  be  taken  as  established  that,  unless  other- 
wise expressly  declared  by  Congress,  no 
right  of  the  railroad  company  attaches  or 
can  attach  to  specific  lands  within  indem- 
nity limits  until  there  is  a  selection  under 
the  direction,  or  with  the  approval,  of  the 
Secretary. 

3.  But  it  is  contended  that,  as  the  selec- 
tion by  the  company  (except  as  to  the  tract 
which  was  occupied  in  1860,  before  any  *se-[114] 
lection  by  the  company  of  lieu  lands)  was 
prior  to  the  application  bv  the  respective 
settlers  for  entry  under  the  homestead  laws, 
its  right  to  the  lands  in  question  was  supe- 
rior  to  that  asserted  by  the  settlers.  This 
view  is  completely  met  by  the  fact  that  the 
settler,  by  prior  occupancy  in  good  faith, 
could  avail  himself  of  the  homestead  acta 
whenever,  by  an  official  survey,  the  way  is 
opened  by  the  government  for  him  to  do  so, 
and  by  the  fact  that,  within  ninety  days 
after  these  lands  were  surveyed,  he  filed  in 
the  proper  office  his  application  to  enter 
them  under  the  homestead  laws  of  the  Unit- 
ed States.  He  moved  with  due  diligence 
to  protect  and  perfect  the  right  ac- 
quired by  his  occupancjr  of  the  land  with 
the  intention  to  avail  himself  of  the 
benefit  of  those  laws.  That  right  wa» 
not  to  be  affected  or  impaired  by  the 
fact  that  the  lands  were  not  surveyed  at  the 
date  of  occupancy.  Nelson  v.  Northern  P. 
R.  Co.  188  U.  S.  108,  anie,  406,  23  Sup. 
Ct..Rep.  302;  Ard  v.  Brandon,  156  U.  8. 
537,  543,  30  L.  ed.  524,  526,  16  Sup.  Ct.  Rep. 
406,  400;  Tarpey  v.  Madsen,  178  U.  8.  215, 
210,  44  L.  ed.  1042,  1044,  20  Sup.  Ct.  Rep. 
840,  850.  In  the  Ard  Case  the  court  said: 
"The  law  deals  tenderly  with  one  who,  in 
good  faith,  goes  upon  the  public  lands  with 
a  view  of  making  a  home  thereon.  If  he 
does  all  that  the  statute  prescribes  as  the 
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condition  of  acquiring  rightSi  the  law  pro- 
tects him  in  those  rights,  and  does  not  make 
their  continued  existence  depend  alone  upon 
the  question  whether  or  no  he  takes  an  ap- 
peal from  an  adverse  decision  of  the  officers 
charged  with  the  duty  of  acting  upon  the 
application."  In  the  Tarpey  Case  it  was 
fiaid  that  "the  right  of  one  who  has  actu- 
ally occupied  [public  lands],  with  an  intent 
to  make  a  homestead  or  pre-emption  entry, 
cannot  be  defeated  by  the  mere  lack  of  a 
place  in  which  to  make  a  record  of  his  in- 
tent;" that  if  a  settler  was  in  possession  be- 
fore definite  location,  ''with  a  view  of  enter- 
ing  it  as  a  homestead  or  pre-emption  claim, 
and  was  simply  deprived  of  his  ability  te 
make  his  entry  or  declaratory  statement  by 
the  lack  of  a  local  land  office,  he  could,  un- 
•doubtedly,  when  such  office  was  esteblished, 
Ihave  made  his  entry  or  declaratory  state- 
ment in  such  way  as  te  protect  his  righte." 
Bo,  if  the  condition  of  the  lands,  being  un- 
surveyed,  prevents  the  making,  b^  a  bona 
fide  occupant,  of  a  proper  application  of  rec- 
ord to  enter  them  under  the  homestead  laws, 
bis  rights  will  not  be  lost,  if,  after  the  lands 
(11 5]  are  surv^red,  *he  applied  iq  due  time  te  en- 
ter the  lands  under  those  laws.  And  such 
ihas  been  held  te  be  the  object  and  effect  of 
rthe  act  of  May  14th,  1880,  chap.  89,  21  Stet. 
at  L.  140  (U.  S.  Comp.  Stet.  1901.  p.  1392). 
We  could  not  otherwise  adjudge  in  this  case 
without  holding  that  the  mere  selection  of 
the  lands  by  the  railroad  company  displaced 
<n*  destroyed  the  rights  of  a  bona  fide  settler 
arising  from  previous  occupancy  with  the 
Intention  of  making  the  required  homestead 
-sentry  whenever  he  was  permitted  to  do  sa 
We  cannot  so  hold.  We  adjudge  that  the 
vights  which  bona  fide  occupancy  gave  to 
^he  eettler  under  the  act  of  1866  are  not  dc- 
*f  ealed  by  a  mere  selection  afterwards  of  the 
lands  hy  the  railroad  company, — ^the  settler 
Ihaving,  after  the  lands  were  surveyed, 
promptly  taken  the  necessary  steps  to  pro- 
tect his  righte  under  the  homestead  laws. 
And  in  such  case,  the  entry  made  under 
those  laws  relates  back  to  the  date  of  settle- 
ment on  the  lands.  It  was  so  substentially 
held  in  VeUon  v.  Northern  P.  R,  Co.  188  U. 
B.  108,  ante,  406,  28  Sup.  Ct.  B.ep.  302. 

4.  It  is  also  said  that  all  the  lands  with- 
in the  indemnity  limite  were  required  to 
-flupply  the  deficit  in  place  limits  arising 
-from  the  disposition,  prior  to  definite  loca- 
tion, by  sale  and  otherwise,  of  lands  within 
t:he  granted  limite.  But  the  extent  to  which 
lieu  lands  could  be  required  to  supply  such 
deficit  in  place  lands  could  not  be  properlv 
•or  legally  determined  until  there  was  an  aa- 
justment  of  the  grant  of  lands  in  respect  of 
place  limits.  In  any  event,  no  such  adjust- 
ment having  teken  place  prior  to  the  date 
«f  the  settler's  bona  fide  occupancy,  his 
vighte,  based  upon  such  occupancy,  would 
s<S;  be  affected  by  the  fact,  subseauently  ap- 
f>earing,  in  whatever  way,  that  all  the  odd- 
mttmbered  sections  within  the  indemnity  lim- 
ite were  needed  to  supply  deficiencies  in 
f>lace  limits.  At  the  time  the  settler  went 
mpon  the  land,  in  good  faith,  to  make  it  his 
^ome  and  to  pertect  his  title  under  Uie 
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homestead  laws,  there  was  nothing  of  record 
that  stood  in  the  way  of  his  right  to  occupy 
the  lands  and  to  remain  thereon  until  he 
could  perfect  his  title  by  formal  entry  un- 
der the  homestead  laws. 

Other  pointe  were  made  in  the  argument 
of  the  case,  but  they  need  not  be  specially 
noticed,  as  what  we  have  said  requires,  *in[116] 
dependently  of  those  pointe,  an  aflirmanoe  of 
the  decree  of  the  Circuit  Court  and  the  Cir- 
cuit Court  of  Appeals. 

The  decree  is  affirmed, 

Mr.  Justice  Brewer  and  Mr.  Justice  Me- 
Kenna  took  no  part  in  the  decision  of  this 
case. 


OREGON    &    CALIFORNIA    RAILROAD, 

Appt., 
o. 

UNITED  STATES. 
(See  S.  C.  Reporter's  ed.  116-119.) 

Railroad  land  grants — land  within  indem- 
nitj/  limite — occupancy  in  advance  of  «#- 
lection — effect  of  delay  to  make  survey. 

Delay  upon  the  part  of  the  Commissioner  of  the 
Land  Office  In  making  the  survey  called  for 
with  all  ''convenient  speed'*  by  the  act  of  May 
4.  1870,  chap.  60  (16  Stat,  at  L.  94),  granting 
land  in  aid  of  railroad  construction,  cannot 
defeat  the  rights  of  a  settler  attaching  under 
that  act  in  virtue  of  his  bona  flde  occupancy 
of  lands  within  the  indemnity  limits  of  such 
grant  in  advance  of  their  selection  to  supply 
a  deficiency  In  the  place  limits,  with  the  In- 
tention of  perfecting  his  title  under  the  home- 
stead laws  as  soon  as  the  lands  should  be  sur- 
veyed. 

[No.  187.] 

Argued  March  4,  190S.     Decided  April  6. 

190S. 

APPEAL  from  the  United  Stetea  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit 
to  review  a  decree  of  the  Circuit  Court  for 
the  District  of  Oregon  canceling  a  patent 
issued  to  the  Oregon  &  California  Rkilroad 
Company.    Affirmed. 

See  same  case  below,  48  C.  C.  A.  620,  109 
Fed.  514. 

The  facte  are  steted  in  the  opinion. 

Mr.  Maxwell  ETarta  argued  the  cause 
and  filed  a  brief  for  appellai^. 

Mr.  Gl&arles  W.  Rnaaell  argued  the 
cause  and  filed  a  brief  for  appellee. 

For  contentions  of  counsel  see  their  briefs 
as  reported  in  Oregon  d  0.  R.  Co,  v.  United 
States,  ante,  726. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

The  oontrolling  question  in  this  case  is 
whether  the  United  Stetes,  in  1893,  errone- 
ously issued  to  the  Oregon  &  California  Rail- 
road Company,  which  succeeded  to  the  rights 

Note. — As  to  land  prantt  to  railroads — set 
note  to  Kansas  P.  R.  Co.  v.  Atchison,  T.  &  S.  F. 
R.  Co.  28  L.  ed.  U.  8.  794. 
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of  the  Oregon  Central  lUilroad  Company,  a 
patent  for  certain  lands  in  Oregon. 

These  lands  are  without  the  place  and 
[1.1 7]  within  the  indemnity  'limits  of  the  grant 
made  by  the  act  of  Congress  of  May  4th, 
1870,  chap.  69,  granting  binds  to  aid  in  the 
construction  of  a  railroad  and  telegraph  line 
from  Portland  Jto  Astoria  and  McMinnville, 
in  the  state  of*Or^on.  16  Stat,  at  L.  94. 
The  provisions  of  this  act  were  substantially 
the  same  as  those  of  the  act  of  July  25th, 
1866  (14  Stat,  at  L.  239,  chap.  242),  re- 
ferred to  in  Oregon  d  C.  R.  Co,  v.  United 
States,  case  No.  186,  just  decided  [189  U.  S. 
103,  ante,  726,  23  Sup.  Ct.  Rep.  615],  except 
that  the  act  of  1870  contains  a  provision  not 
found  in  the  act  of  1866,  to  wit:  "That  the 
Commissioner  of  the  General  Land  Office 
shall  cause  the  lands  along  the  line  of  the 
said  railroad  to  be  surveyed  with  all  con- 
Tenient  speed." 

The  line  of  the  proposed  road  was  definite- 
ly fixed,  and  a  plat  thereof  filed  in  Uie  office 
of  the  Secretary  of  the  Interior. 

On  the  16th  day  of  February,  1872,  the 
first  20  miles  of  the  contemplated  railroad 
were  completed  from  Portland  to  a  point 
near  Forest  Grove,  in  Orefi;on,  and  on  the 
23d  of  June,  1876,  the  road  to  the  Yamhill 
river,  near  McMinnville,  was  completed,  but 
it  has  never  been  constructed  to  Astoria, 
Oreson. 

The  final  plat  and  survey  of  the  township, 
in  which  the  lands  in  dispute  are  situated, 
was  not  filed  and  approved  until  July  27th, 
1893 ;  and  on  that  dav  the  company's  list  of 
selections  of  lands,  which  included  the  lands 
in  question,  was  duly  approved. 

Prior  to  the  year  1893,  to  wit,  on  the  12th 
day  of  January,  1891,  Joseph  H.  Elison,  a 
duly  qualified  entryman  under  the  laws  of 
the  United  States,  settled  upon  the  lands  in 
dispute  with  the  intention  in  good  faith  of 
"homeHteading  the  same,"  and  since  that 
date  he  has  continuously  resided  upon,  culti- 
vated, and  improved  them ;  and  within  nine- 
ty days  from  the  date  of  the  filing  of  the 
township  plat  of  survey  he  made  application 
for  "filjng  a  homestead''  covering  these  lands. 

The  selections  by  the  company  having  been 
approved  by  the  Land  Department,  a  patent 
was  issued  to  the  Oregon  &,  California  Rail- 
road Company  on  October  15th,  1895.  But 
it  was  issued  without  any  knowledge  at  the 
time  on  the  part  of  the  Secretary  or  the  Gen- 
eral Land  Office  of  the  adverse  claim  of  Eli- 
son, arising  from  his  occupancy  of  the  land. 

For  the  reasons  stated  in  the  opinion  just 
[118]delivered  in  case  *No.  186,  we  hold  that,  in 
virtue  of  Elison's  bona  fide  settlement  upon 
the  lands  in  dispute  in  1891,  with  the  inten- 
tion, whenever  the  way  was  open  by  a  sur- 
vey, to  enter  the  lands  under  the  homestead 
laws,  his  rights  were  superior  to  those  ac- 
quired, or  that  could  have  been  acquired,  by 
the  railroad  company  under  any  selection  by 
it  of  indemnity  lands,  madd  after  the  date  of 
such  settlement.  The  company's  selection 
did  not  displace  or  defeat  the  right  which 
the  settler  acquired  by  his  settlement,  made 
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previously  in  ffood  faith,  with  the  intenttont 
to  avail  himself  of  the  benefits  of  the  home- 
stead  laws  within  due  time  after  the  lands 
were  surveyed. 

The  railroad  company  rests  its  claim  to 
have  a  superior  right  to  these  lands  on  the 
ground,  in  part,  of  long  delay  by  the  Com- 
missioner of  the  Land  Office  in  having  them 
surveyed,  although  it  frequently  requested 
the  survey  to  be  made.    There  is  nothing  of 
substance  in  this  contention.    The  statute, 
it  is  true,  required  the  lands  to  be  surveyed 
with  all  "convenient  speed."    But  the  ques- 
tion as  to  the  precise  time  the  lands  shoul<i 
be  surveyed  was  exclusively  for  the  Land  Of- 
fice to  determine ;   and  it  was  to  be  deter- 
mined with  reference  to  all  the  facts  and  cir- 
cumstances connected  with  the  surveying  of 
the  nublic  lands  under  the  direction  of  th» 
Land  Department.     We  cannot  say  from  the 
record  that  the  Lafid  Office,  in  the  matter  of 
the  surveying  of  the  particular  lands  here  in 
dispute,  did  not  act  with  convenient  speed. 
Besides,  the  railroad  company  acceptea  the 
grant  of  Congress  subject  to  the  possibility 
of  delay  in  the  surveying,  as  well  as  to  the 
power  of  the  Land  Office  to  determine  when 
the  lands  should  be  surveyed.    -The  action  or 
nonaction  of  the  Land  Department  in  such  m 
matter  cannot  be  controlled  by  the  judiciary^ 
unless,  perhaps,  in  a  case  in  which  it  ap- 
peared, beyond  question,  that  its  refusal  ta 
order  the  survey  was  merely  arbitrary  and 
without  any,  real  excuse.    It  may  be  that  in 
such  a  case  the  Commissioner  could  be  com- 
pelled by  judicial  process  to  discharge  the 
duty  imposed  upon  him  by  statute.    But  up- 
on, that  point  we  need  not  express  a  decided 
opinion,  for  no  such  case  is  presented  by  the 
record  before  us.    The  allegation  in  the  de- 
fendant's plea  is  simply  that  the  Cotnmi»- 
sioner  neglected  to  perform  his  duty  in  the 
matter  of  the  surveying.  But  the  *fact«  ocm-[110] 
stituting  such  alleged  neglect  are  not  stated. 
Besides,  we  may  observe  that  since  the  right 
of  the  settler  attached  in  virtue  of  his  bona 
fide  occupancy  of  these  lands  before  the  rail- 
road company  made  its  selection,  that  right 
could  not  be  displaced  by  reason  of  any  de- 
lay or  negligence  upon  the  part  of  the  Com- 
missioner to  cause  a  survey  of  the  lands* 
The  act  contains  no  provision  that  requirea 
a  contrary  view.    The  court  must  determine 
the  rights  of  the  settler  according  to  the 
facts  as  they  existed  at  the  time  his  occu- 
pancy in   good   faith   began.    The    statute 
does  not  otherwise  declare.    In  that  view,  a» 
already  suggested,  the  settler's  right  was  su- 
perior to  any   right  acquired   by   the  com- 
pany, after  the  date  of  his  occupancy,  in  vir- 
tue of  its  selection  of  these  lands  to  supply  a 
deficiency  in  the  place  limits. 

Upon  the  authority  of  the  case  just  decid- 
ed, the  decree  of  the  Circuit  Court  of  Ap^ 
peals  must  he  affirmed. 

And  it  is  so  ordered. 

Mr.  Justice  Breiver  and  Mr.  Justice  Me* 
Kenna  took  no  part  in  the  decision  of  thi» 
case. 
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SUPBSICE  COUVt  OF  THE  UNIIVD  STATES. 


Oct.  Tecm, 


MANUEL  S.  De  CAMBRA,  Plff.  in  Err., 

V. 

HANNAH  ROGERS  and  Frank  J.  Rogers. 

(See  B,  C  Reporter's  ed.  119-122.) 

Deoiaiona  of  Land  Department— conclusive'- 

ness  on  courts. 

X,  A  <leci8loo  of  the  Land  Department  upon 
qnestlons  of  fact  is  conclusive  on  the  courts. 

2.  Courts  will  not  entertain  an  Inquiry  as  to 
the  extent  of  the  investigation  by  the  Secre^ 
tary  of  the  Interior  and  his  knowledge  of  the 
points  involved  in  his  decision  of  a  contest 
in  the  Land  Department,  nor  as  to.  the  meth- 
ods by  which  he  reached  his  determination. 

[No.  170.] 

Argued  and  euhmitted  February  24,  190S. 
Decided  March  16,  1903. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  California  to  review  a  judgment 
of  the  Superior  Court  of  Alameda  Ck>unty 
in  favor  of  plaintiffs  in  an  action  in  eject- 
ment.   Affirmed. 

See  same  ease  below,  132  Cal.  502,  60 
Pac.  863,  64  Pac.  894. 

Statement  by  Mr.  Justice  Brewers 
On  April  28,  1897,  Hannah  Rogers  and 
Frank  J.  Rogers,  holders  of  the  legal  title 
C120]to  a  tract  of  land  in  Alameda  county,  *com- 
menced  in  the  superior  court  of  that  county 
an  action  in  ejectment  against  Manuel  S. ' 
De  Cambra  and  others.  The  defendants  an- 
swered with  a  general  denial,  and,  as  au- 
thorized by  the  practice  in  California,  De 
Cambra  filed  a  cross-complaint  in  equity, 
alleging  that  the  plaintiffs  had  obtained 
the  l^al  title  wrongfully  and  held  it  in 
trust  for  him,  and  prayed  a  decree  quieting 
his  title  to  the  land.  A  demurrer  to  this 
cross-complaint  was  sustained,  and  upon  a 
trial  of  the  action  a  judgment  was  rendered 
in  favor  of  the  plaintiffs,  which  judgment 
was  affirmed  by  the  supreme  court  of  Cali- 
fornia (132  Cal.  502,  60  Pac.  863,  64  Pac. 
S94),  and  thereupon  this  writ  of  error  was 
fiued  out. 

Mr.  J.  C.  Bates  submitted  the  cause  for 
plaintiff  in  error. 

Mr.  Franklin  H.  Maokey  argued  the 
cause  and  filed  a  brief  for  defendants  in  er- 
ror. 

Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

The  only  question  presented  arises  on  the 
demurrer  to  the  cross-complaint.  That 
cross-complaint  averred  that  in  1867  De 
Cambra  purchased  from  one  Hewett  Steele 
the  premises  in  controversy,  with  other  ad- 
joinincf  lands,  all  of  which  were  inclosed 
with  fences  and  well-known  exterior  boun- 

Note — On  the  conclusiv€ne9$  and  effect  of 
the  dccisiont  of  Land  Department — see  notes  to 
HartmaD  v.  Warren,  22  C.  C.  A.  38 :  and  Carson 
City  Gold  &  S.  Mln.  Co.  v.  North  Star  Mln.  Co. 
28  C.  C.  A.  344. 
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daries;  that  he  entered  into  actual  posses- 
sion thereof,  and  has  ever  since  continuous- 
ly resided  thereon;  that  in  1871  he  sold  an 
undivided  half  interest  in  the  tract  to  Enos 
J.  Rogers,  the  husband  of  Hannah  and  the 
father  of  Frank  J.  Rogers;    that    at    that 
time  the  land  was  supposed  to  bo  a  portion 
of  a  Mexican  ^r&nt,  and  was^  within  its  ex- 
terior boundaries;  that  on  August  10,  1878, 
the  final  official  survey  disclosed  that  there 
were  more  than  3  leagues  of  land  within 
the  exterior  boundaries  of  said  grant,  and 
thereupon  a  part  thereof,  including  the  land 
in  controversy,  was  restored  by  tSie  United 
States  to  the  public  domain;  that  De  Cam- 
bra and  Rogers,  who  were  brothers-in-law, 
agreed  upon  a  division  of  the  land  excluded 
from  the  grant  and  restored  to  the  public 
domain,  De  Cambra   to   take   one  portion, 
and  that  the  tract  in  controversy,  and  Rog- 
ers the  other;  that  'thereupon  they  went  to [121] 
the  local  land    office   to   file  their  applica- 
tions for  entry;  that  De  Cambra,  being  un- 
able to   read   or   write,  and  understanding 
the    English    language    veiy    imperfectly, 
trusted  to  Rogers  to  prepare. the  pre-emp- 
ti(m    papers;    that   Rogers    knowingly  and 
fraudulently  prepared  the  papers  so  as  to 
make  De  Cambra  an  applicant  for  land  up- 
on which  there  was  no  dwelling  house  or 
other  improvement,  and  only  a  small  part 
of  which  was  in  his  possession,  and  three 
fourths  of  which  was  thoroughly  worthless, 
Rogers  himself    filing   a   pre-emption  claim 
for    the    land    which    it    had    been  agreed 
should  be  entered  by  De  Cambra,  the  land 
which  was  his  homestead  and  upon  which  * 
his  improvements  had  been  made;  that  De 
Cambra  did  not  discover  this  until  Decem- 
ber 29,  1883;  that  thereupon  he  made  the 
proper   application   at   the   land   office    for 
this  land ;  that  a  contest  ensued,  which  was 
finally  decided  by  the  Secretary  of  the  In- 
terior in  favor  of  Rogers,  and  the  land  pat- 
ented to  the  plaintiffs,  his  widow  and  son. 
The  cross-complaint    further    averred    that 
although  the  decision  apparently  rendered 
by  the  Secretary  of  the  Interior  was  signed 
by  him,  yet  in  fact  for  want  of  time  and 
opportunity  the  Secretary  had  not  read  or 
heard   read   the   evidence   in   the  contested 
case,  and  simply  signed  his  name  to  a  re- 
port prepared  by  one  of  the  clerks  in  the 
department. 

This  cross-complaint  states  no  question 
of  law  decided  in  these  contest  proceedings 
in  the  Land  Department  adversely  to  Da 
Cambra.  Indeed,  the  grounds  of  the  deci- 
sion are  not  disclosed.  There  is  no  copy  of 
the  testimony  given  on  the  contest.  It  ap- 
pears that  De  Cambra  offered  toUimony 
showing  his  qualifications,  settlement,  occu- 
pation, etc.,  and  it  is  stated  that  some  evi- 
dence was  given  in  support  of  the  Rogers 
application.  It  is  alleged  that  the  land  offi- 
cers came  to  their  conclusion  "bv  the  mis- 
construction of  the  evidence  submitted  to 
them  and  the  misapplication  of  the  law  to 
the  evidence,  and  in  violation  of  the  just 
and  equitable  rights  and  claims  of  Manuel 
S.  De  Cambra."  For  all  that  appears,  the 
officers  may  have  found  the  facta  to  be  ju^ 
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iht  ooniraiy  to  the  averments  in  the  cross- 
complaint;  and  if  they  misapplied  any  rule 
of  law  to  the  testimony  we  are  not  advised 
l2}of  the  role  they  misapplied,  or  *how  they 
misapplied  it.  As  it  appears  affirmatively 
that,  before  the  contest,  De  Cambra  was  in- 
formed of  the  nature  of  the  wrongs  he  al- 
lege were  perpetrated  upon  him  by  Rog- 
03,  it  may  be  presumed  that  evidence  was 
offered  by  both  parties  upon  that  question, 
and  that  it  was  decided  adversely  to  his 
contention.  Under  those  circumstances, 
nothing  is  shown  except  an  ordinary  con- 
test between  two  applicants  for  pre-emp- 
tion, in  which  the  land  officers  upon  the  tes- 
timony decided  in  favor  of  one  and  against 
the  other.  But  it  is  well  settled  that  the 
decision  of  the  Land  Department  upon 
<]iiestions  of  fact  is  conclusive  in  the  courts. 
Burfenning  v.  Chicago,  8t,  P.  M.  d  0.  R. 
€o.  163  U.  S.  321,  323,  41  L.  ed.  175,  176, 
16  Sup.  Ct.  Rep.  1018,  and  cases  cited; 
Johnson  V.  Drew,  171  U.  S.  93,  99,  43  L. 
ed.  88,  90,  18  Sup.  Ct.  Rep.  800;  Gardner 
T.  Bonestell,  180  U.  S.  362,  45  L.  ed.  574, 
«1  Sup.  Ct.  Rep.  399. 

It  is  hardly  necessary  to  say  that  when 
a  decision  has  been  made  by  the  Secretary 
of  the  Interior,  courts  will  not  entertain  an 
inquiry  as  to  the  extent  of  his  investigation 
and  knowledge  of  the  points  decided,  or  as 
to  the  methods  by  which  he  reached  his  de- 
termination. 

These  are  the  only  Federal  questions  pre- 
sented, and  their  decision  was  unquestion- 
a!)ly  correct. 

The  judgment  of  the  Supreme  Court  of 
California  is  affirmed. 


EASTERN  BTJILDING  &  LOAN  ASSOCIA- 
TION OF  SYRACUSE,  New  York,  Plff. 
in  Err., 

V, 

BRIGHT  WILLIAMSON. 
(See  S.  C.  Reporter's  ed.  122-180.) 

Constitutional  law — fuU  faith  and  credit^ 
judicial  construction — building  and  loan 
associations—contract  to  mature  stock  in 
speoifiei  time — ultra  vires — when  <K?ai^ 
able  as  defense. 

1.  The  decision  of  a  state  court  with  reference 
to  the  effect  which  the  charter  and  by-laws 
of  a  foreign  building  and  loan  association  and 
the  statutes  of  the  state  of  Its  incorporation, 
together  with  the  decisions  of  the  courts  of 
that  state  thereon,  have  upon  the  absolute 
promitie  of  such  association  to  mature  Its 
shares  In  a  specified  time,  can  Involve  no  de- 
nial of  the  full  faith  and  credit  which,  by  U. 
8.  Const  art.  4,  f  1,  must  be  given  by  the 
courts  of  each  state  to  the  public  acts,  rec- 
ords and  Judicial  proceedings  of  other  states. 


2.  An  absolute  promise  by  a  building  and  loan 
association  to  mature  its  shares  In  a  speci- 
fied time  is  not  changed  to  a  conditional  one 
dependent  upon  the  success  of  the  enterprise, 
by  the  shareholder's  agreement,  as  expressed 
in  the  certificate  of  stock,  to  pay  a  specified 
monthly  instalment  on  each  share  until  It 
matures  or  is  withdrawn,  and  the  provision 
of  the  by-laws,  accepted  by  him,  that  such 
Instalnients  shall  be  paid  until  each  share  Is 
fully  paid. 

8.  The  defense  that  an  absolute  promise,  con- 
tained In  a  certificate  of  stock  Issued  by  a 
building  and  loan  association  Incorporated 
under  the  laws  of  the  state  of  New  York,  to 
maturo  Its  shares  in  a  specified  time,  was 
ultra  vires  the  corporation,  is  not  available 
In  an  action  on  such  promise  by  a  share- 
holder who  has  In  good  faith  fully  performed 
his  part  of  the  contract. 

4.  The  undertaking  of  a  building  and  loan  as- 
sociation to  mature  certain  shares  of  its  stock 
In  a  specified  time  Is  not  affected  by  the  fact 

*  that  the  holder  of  such  shares  obtained  a 
loan  from  the  association  \>n  the  security  of 
his  shares  after  the  by-laws  of  the  corpora- 
tion bad  been  amended  to  provide  that  Its 
stock  should  mature  and  be  payable  when  the 
dues  paid  thoreon,  with  the  apportioned  prof- 
Its,  equaled  the  par  value  thereof. 

[No.  152.] 

Argued  January  28,  J90S,    Decided  March 

23,  1903. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  South  Carolina  to  review  a 
judgment  which  affirmed  a  judgment  of  the 
Circuit  Court  of  Darlington  County  in  fa- 
vor of  plaintiflf  in  an  action  to  recover  the 
face  value  of  shares  of  stock  in  a  huilding 
and  loan  association.    Affirmed. 

See  same  case  below,  62  S.  C.  300,  38  S. 
E.  616. 

Statement  by  Zlr.  Justice  Brewer  i 
This  action  was  commenced  on  January 
12,  1898,  in  the  circuit  court  of  Darlington 
county.  South  Carolina,  by  Bright  William- 
son against  the  Eastern  Building  &  Loan 
Association  of  Syracuse,  New  York,  to  re- 
cover the  face  value  of  twenty- five  shares  of 
stock  in  the  defendant  association,  less  a 
sum  theretofore  borrowed  by  the  plaintiff 
from  the  association.  Judgment  in  his  fa- 
vor for  the  full  amount  claimed  was  ren- 
dered in  the  trial,  affirmed  by  the  supreme 
court  of  the  state  (62  S.  C.  390,  38  S.  E. 
616),  and  thence  brought  here  on  this  writ 
of  error. 

The  case  is  similar  to  that  of  the  same 
plaintiff  in  error  v.  Ebaugh,  186  U.  S.  114, 
46  L.  ed.  830,  22  Sup.  Ct.  Rep.  566.  Here, 
as  there,  the  stock  certificates  contained  an 
absolute  promise  to  pay  "the  sum  of  one 
himdred  dollars  for  each  of  said  shares  at 
the  end  of  seventy-eight  months  from  the 
date    hereof."     Here,    as    there,     circulars 


XorE. — As  to  full  faith  and  credit  to  be  given 
to  state  records  and  judicial  proceedings — see 
Llndley  v.  O'Reilly  (N.  J.  L.)  1  L.  R.  A.  79. 
and  note;  Cummlngton  v.  Belchertown  (Mass.)  4 
L-  R.  A.  131,  and  note;  Rand  v.  Hanson 
(Mass.)  12  L.  R.  A.  574  and  note.  And  see 
notes  to  Wiese  ▼.  San  Francisco  Blusical  Fund 
fioc  (Cal.)  7  L.  B.  A.  578;  Darby  v.  Mayer,  6 
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L.  ed.  U.  S.  367 ;  and  Mills  v.  Duryee,  8  L.  ed. 
U.  S.  411. 

As  to  estoppel  of  corporation  to  set  up  plea 
of  ultra  vires — see  notes  to  Miller  v.  American 
Mut.  Accl.  Ins.  Co.  (Tenn.)  20  L.  R.  A.  766; 
and  Central  Transp.  Co.  v.  Pullman's  Palace 
Car  Co.  35  L.  ed.  U.  S.  55. 
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were  shown  to  the  plaintiff  to  induce  his 
subscription,  one  of  which  contained  this 
statement: 

For  the  investor. 

This  association  issues  three  classes  of 
certificates,  desi^ated  as  instalment,  paid- 
up,  and  fully  paid.  All  of  which  are  guar- 
anteed to  mature  in  six  and  one  half  years. 

Amply  secured  by  first  mortgages  on  real 
estate. 

Paid-up  stock  doubles  in  six  and  one  half 
years. 

Fully  paid  certificates  guaranteed. 

Quarterly  dividends,  7  per  cent  per  an- 
num. 

For  the  borrower. 

This  association  has  no  auction  sales. 
(124]     *No  bidding  for  loans. 

And  a  definite  time  for  repaying  a  loan. 

Another,  the  fpllowin^:  * 

**  'Only  association  giving  investor  and 
borrower  definite  maturity  contract  in  sev- 
enty-eight months.  Only  association  issu- 
ing definite  contracts.' " 

The  defendant  pleaded  that  there  was  no 
absolute  promise  to  pay  at  the  end  of  sev- 
enty-eight months,  but  only  an  estimate  of 
the  time  at  which  the  stock  would  mature; 
that  an  absolute  promise  to  pay  at  the  end 
of*  seventy-eight  months  was  inconsistent 
with  the  nature  of  the  corporation  as  a  mu- 
tual company,  and  against  the  provisions  of 
its  charter  and  by-laws,  and  also  illegal  by 
the  laws  of  New  York,  under  which  the  com- 
pany was  incorporated. 

On  the  trial  oefore  a  jury,  defendant,  in 
support  of  its  answer,  introduced  the  char- 
ter and  Mr-laws  of  the  company,  the  stat- 
utes of  New  York  under  which  it  was  in- 
corporated, certain  decisions  of  the  courts 
of  that  state,  and  the  testimony  of  the  as- 
sistant secretary  and  actuary  of  the  de- 
fendant that  the  shares  of  stock  had  not, 
in  fact,  matured;  also  the  deposition  of  its 
ffeneral  attorney,  who,  after  affirming  his 
familiarity  with  the  law  of  that  state  re- 
garding building  and  loan  associations,  of 
which,  as  he  said,  he  had  made  a  special 
study,  testified  that,  under  the  defendant's 
articles  of  incorporation  and  by-laws,  and 
the  laws  and  decisions  of  New  York,  the 
heretofore-referred-to  clause  in  the  certifi- 
cate of  stock  "is  not  to  be  construed  or  held 
as  a  guaranty  period  of  maturity,  but,  .on 
the  onier  hand,  an  estimated  period,"  and 
that  the  association  is  not  required  to  pay 
the  face  value  of  the  certificates  until  ''the 
amount  paid  by  the  plaintiff  on  his  shares 
of  stodc,  augmented  bv  the  earnings  appor- 
tioned and  credited  thereto,  equal  the  par 
value."  Upon  this  testimony,  the  defend- 
ant asked  the  court  to  charse  the  jury  that 
full  faith  and  credit  must  oe  given  to  the 
laws  of  New  York  as  construed  by  its 
courts,  and  that  by  reason  thereof,  "under 
the  terms  of  the  contract  of  membership, 
and  the  contract  of  loan,  by-laws,  and  char- 
ter, the  transaction  between  the  plaintiff 
and  defendant  does  not  terminate  merely 
upon  making  a  fixed  number  of  payments. 
(125]but  only  when  the  dues  paid  in  by*him,  with 
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the  profits  apportioned  to  his  shares,  mak& 
them  equal  their  par  value  of  $100  per 
share."  Other  instructions  of  a  similar 
nature,  or  looking  to  the  same  result,  were 
also  asked,  but  all  were  refused. 

Mr,  William  Hepbnm  Rnsscll  argued 
the  cause,  and,  with  MesBrs,  William^ 
Beverly  WinaUyu)  and  D.  A.  Pierce,  filed  a 
brief  for  plaintiff  in  error : 

Defendant  in  error,  as  a  borrowing  or  ad- 
vanced member  of  the  Eastern  Building  & 
Loan  Association,  whose  stock  has  been  re- 
deemed and  the  certificates  pledged  as  col- 
lateral to  the  association,  is,  by  the  statute 
law  of  New  York  under  which  the  associa- 
tion is  incorporated,  expressly  prohibited 
from  withdrawing  the  stock  until  its  matur- 
ity. 

Bedford  v.  Eastern  Bldg.  d  L,  Aeeo.  181 
U.  8.  227,  228-231,  237-239.  46  L.  ed.  834, 
836,  843,  21  Sup.  Ct  Rep.  697;  Thomp.  Bldg. 
Assos.  2d.ed.  §  134. 

Payment  of  a  share  until  its  full  par 
value  has  been  atti^ined  by  payments  made 
and  dividends  credited  constitutes  "matur- 
ity" and  makes  the  share  "fully  paid*' 
under  the  building  and  loan  association 
plan. 

Thomp.  Bldg.  Asso.  2d  ed.  (  4,  p.  9.  See 
also  §  134;  Endlich,  Bldg.  Asso.  2d  ed.  §| 
117,  118,  461,  463;  3  New  Intemationat 
Enc.  1902,  p.  584,  title  Bldg.  d  Loan  Asso.; 
Racer  v.  International  Bldg.  d  L.  Asso. 
(Ind.  App.)  63  N.  E.  772;  Dexter,  Co- 
operative Bldg.  &  L.  Assos.  chap.  3,  p.  17. 

Mutual  corporations  cannot  guarantee 
profits  to  stockholders. 

1  Morawetz,  Priv.  Corp.  2d  ed.  SS  436,. 
457;  1  Thomp.  Corp.  §S  2152,  2236;  1  Cook, 
Corp.  4th  ed.  S  277;  Taft  v.  Hartford,  F.  d 
P.  R.  Co.  8  R.  I.  310,  5  Am.  Rep.  576 ;  Board- 
man  V.  Lake  Shore  d  M.  8.  R.  Co.  84  N.  Y. 
173;  Taylor,  Priv.  Corp.  6th  ed.  S  505;  Jer- 
main  v.  Jjoke  Shore  d  M.  S.  R.  Co.  d\  N.  Y. 
483;  Burrall  v.  Btishwick  R.  Co.  75  N.  Y. 
211;  Plimpton  v.  Bigelow,  93  N.  Y.  692. 

A  corporation  cannot  enter  into  or  bind 
itself  by  a  contract  which  is  expressly  pro- 
hibited by  its  charter  or  by  statute;  and  in 
the  application  of  this  principle  it  is  imma^- 
terial  that  the  contract,  except  for  prohibi- 
tion would  be  lawful. 

Bath  Gaslight  Co.  r.  Claffy,  161  N.  Y. 
24,  86  L.  R.  A.  664,  45  N.  E.  390. 

A  building  and  loan  association  cannot, 
bv  contract  not  expressly  authorized  by  its 
charter  and  by-laws  and  the  laws  under 
which  it  is  incorporated,  discriminate  be- 
tween its  members,  and  bind  itself  to  pay  to 
its  members  definite  profits  at  a  definite 
time  without  regard  to  the  actual  earnings 
of  the  corporation. 

King  v.  International  Bldg.  Loan  d  In- 
vest. Union,  170  111.  135,  48  N.  E.  677; 
Bertche  v.  Equitable  Loan  d  Invest.  Asso. 
147  Mo.  343,  48  S.  W.  954;  Schell  v.  Equi- 
table Loan  d  Invest.  Asso.  150  Mo.  103,  51 
S.  W.  406;  Province  v.  Interstate  Bldg. 
d  L.  A««o..<Tenn.)   58  S.  W.  265. 

The  settled  rule  of  law  is  that,  no  matter 
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how  unqualified  may  be  the  contract  of  an 
association  with  its  members  to  pay  them 
profits,  it  can  only  do  so  if  profits  have  been 
fiamed 

1  Cook,  Ck>rp.  4th  ed.  H  271,  277;  1  Mora- 
wetz,  Priv.  Corp.  2d  ed.  §§  435,  436,  444, 
457;  Lockhart  v.  Van  Alstyne^  31  Mich.  76, 
18  Am.  Rep.  156. 

The  articles  of  association,  which  showed 
the  scheme  of  the  organization  and  defined 
the  obligations  of  the  association  and  the 
rights  of  members,  are  binding  upon  each 
'  member  thereof.  They  establish  the  rela- 
tion between  the  association  and  the  stock- 
holder, and  constitute  a  contract  between 
them. 

Engelhardt  v.  Fifth  Ward  Permanent 
Dime  8av.  <£•  L.  Aeso,  148  N.  Y.  285,  35  L. 
R.  A.  289,  42  N.  E.  710. 

A  subscriber  for  shares  must  at  his  peril, 
not  only  ascertain  the  contents  of  the  sub- 
scription paper  which  he  signs,  but  also  the 
provisions  of  the  charter  of  the  company  or 
its  articles  of  association,  and  the  general 
laws.  Every  subscription  for  shares  must 
necessarily  refer  to  these  and  incorporate 
their  provisions. 

1  Morawetz,  Priv.  Corp.  2d  ed.  5  96;  2 
Cook,  Corp.  4th  ed.  (  493;  Taylor,  Priv. 
Corp.  5th  ed.  (  612;  Bedford  v.  Eastern 
Bldg.  d  L.  Aeso,  181  U.  S.  227,  240,  45  L. 
ed.  834,  844,  21  Sup.  Ct.  Rep.  597. 

The  contract  to  pay,  unless  profits  have 
been  earned  which  will  permit  tne  payment, 
is  absolutely  void. 

1  Cook,  Corp.  4th  ed.  5  277;  King  t.  In- 
ternational  Bldg.  Loan  d  Invest,  Union,  170 
m.  135,  48  N.  E.  677;  Bedford  v.  Eastern 
Bldg.  d  L.  Asso,  181  U.  S.  227,  45  L.  ed.  834, 
21  Sup.  Ct.  Rep.  597;  Bennett  t.  Eastern 
Bldg.  d  L.  Asso.  177  Pa.  233,  84  L.  R.  A. 
595,  35  Atl.  684;  Campbell  ▼.  Eastern  Bldg, 
d  L,  Asso,  98  Va.  729,  37  S.  E.  350;  Eastern 
Bldg.  d  L.  Asso,  v.  Snyder,  98  Va.  710,  37  S. 
•  £.  298;  Miller  ▼.  Eastern  Bldg.  d  L.  Asso. 
(Tenn.  Ch.  App.)  53  S.  W.  231;  Daley  t. 
PeopWs  Bldg.,  Lo<m  d  8av,  Asso,  172  Mass. 
533,  52  N.  E.  1090;  Opinion,  per  Holmes,  J. 

The  supreme  court  of  South  Carolina  was 
required  to  give  to  the  statutes  of  New 
York  and  the  articles  of  association  and  by- 
laws of  the  Eastern  Building  &,  Loan  Asso- 
ciation, made  in  pursuance  of  those  stat- 
utes, the  same  faith,  credit  and  effect  given 
to  them  by  the  courts  of  New  York  in  con- 
struing like  contracts. 

Cooley,  Const.  L.  2d  ed.  (  203;  Chicago  d 
A.  R.  Co.  V.  Wiggins  Ferry  Co,  119  U.  S. 
615,  622,  623,  30  L.  ed.  519,  522,  7  Sup.  Ct 
Rep.  398. 

The  decisions  of  the  courts  of  New  York 
establishing  the  meaning,  construction,  and 
effect  of  such  laws  were  given  in  evidence 
and  proved,  and  admitted  as  undisputed 
facts  in  the  courts  of  South  Carolina.  It  is 
upon  these  laws  ^nd  decisions  proved  as 
facts,  that  this  .case  must  be  decided. 

0*Malley  ▼.  Peoples  Bldg.,  Loan  d  8av, 
Asso.  92  Hun,  672,  36  N.  Y.  Supp.  1016; 
Engelhardt  ▼.  Fifth  Ward  Permanent  Dime 
8av,  d  L,  Asso,  148  N.  Y.  281,  35  L.  R.  A. 
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289,  42  N.  E.  710;  People  ▼.  Lotoe,  117  N.  Y. 
175,  22  N.  E.  1016;  Concordia  8av,  d  Aid 
Asso,  V.  Read,  93  N.  Y.  474. 

The  full  faith  and  credit  to  which  th» 
public  acts,  records,  and  proceedings  are  en- 
titled in  other  states  is  the  same  faith  and 
credit  to  which  they  are  entitled  in  the  state 
whose  acts,  records,  and  judicial  proceed- 
ings they  are. 

Cooley,  Const.  L.  2d  ed.  p.  203;  Chicago 
d  A,  R,  Co.  V.  Wiggins  Ferry  Co,  119  U.  S. 
615,  622,  623,  30  L.  ed.  519,  522,  7  Sup.  a. 
Rep.  398. 

The  "full  faith  and  credit"  to  be  given  to- 
the  statute  of  a  foreign  jurisdiction  form- 
ing a  part  of  a  contract,  and  properly 
proved  as  such,  is  to  apply  such  statute  in 
accordance  with  its  terms  and  its  settled 
construction  in  the  jurisdiction  of  its  en-^ 
actment. 

•  Fitzsimons  v.  Quanalmni  Co,  16  8.  C.^ 
195;  Thornton  ▼.  Dean,  19  S.  C.  583,  45  Am. 
Rep.  796;  Pegram  v.  Williams,  4  Rich.  L» 
219;  Belcher  v.  Orphan  House,  2  McCord 
L.  23;  U'Candlish  v.  Cruger,  2  Bay,  377; 
Touro  V.  Cassin,  1  Nott.  &  M*C.  173,  9  Am. 
Dec.  680. 

Full  faith  and  credit  can  only  be  given  to 
the  laws  of  New  York  by  giving  to  them  the 
same  effect,  in  connection  with  the  contract 
of  membership,  that  has  been  given  them  by 
the  courts  of  New  York. 

Olenn  v.  Garth,  147  U.  S.  360,  37  L.  ed» 
203,  13  Sup.  Ct.  Rep.  350;  Canada  Southern 
R,  Co,  V.  Gebhard,  109  U.  S.  527,  537,  27  L. 
ed.  1020,  1024,  3  Sup.  Ct.  Rep.  363;  Chas& 
V.  Curtis,  113  U.  S.  452,  458,  28  L.  ed.  1038,. 
1040,  5  Sup.  Ct.  Rep.  554;  Whitman  v. 
National  Bank,  176  U.  S.  559,  564,  565,  44 
L.  ed.  587,  591,  20  Sup.  Ct.  Rep.  477;  Car- 
penter Y,  Strange,  141  U.  S.  87,  103,  35  L. 
ed.  640,  646,  11  Sup,  Ct.  Rep.  960. 

Whenever  a  court  of  one  state  is  required 
to  ascertain  what  effect  a  public  act  of  an- 
other state  has  in  that  state,  the  law  of 
such  other  state  must  be  proved  as  a  fact. 

Lloyd  ▼.  Matthews,  165  U.  S.  222,  227,  89* 
L.  ed.  128,  130,  15  Sup.  Ct.  Rep.  70. 

*  And  when  so  proved,  as  in  the  case  at  bar^ 
then,  not  only  the  validity,  but  the  con- 
struction and  effect,  of  the  law,  must  be  de- 
termined by  the  state  court  in  accordance 
with  the  Constitution  and  judicial  decisions- 
of  the  state  by  whose  legislature  it  was  en- 
acted. 

Ihid,;  Chicago  d  A,  R,  Co,  t.  Wiggins- 
Ferry  Co,  119  U.  S.  615,  30  L.  ed.  519,  7  Sup. 
Ctw  Rep.  398. 

State  statutes  establishing  rules  of  prop- 
erty can  be  given  full  faith  and  credit  only 
by  giving  them  the  same  construction,  inter- 
pretation, and  effect  which  they  have  in  the* 
state  of  their  enactment. 

Walker  v.  Marks,  17  Wall.  648,  651,  21 
L.  ed.  744,  746 ;  Randall  ▼.  Brigham,  7  Wall. 
523,  19  L.  ed.  285;  AUen  v.  Massey,  17 
Wall.  351,  21  L.  ed.  542;  Ohio  v.  Frank,  10^ 
U.  S.  697,  26  L.  ed.  531;  Green  ▼.  Veal,  S- 
Pet.  291,  299,  8  L.  ed.  402,  405;  Buoher  v. 
Cheshire  R.  Co.  125  U.  S.  582,  31  L.  ed.  798, 
8  Sup.  Ct  Rep.  974;  Hartford  F,  Ins.  Oo.  r, 
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Chicago,  M,  A  St.  P.  R,  Co.  175  U.  S.  100, 
^4  L.  ed.  89,  20  Sup.  Ct.  Rep.  33. 

The  construction  of  a  state  statute  by  the 
courts  of  the  state  of  its  enactment  forms  a 
part  of  the  statute,  and  will  be  followed,  no 
Federal  question  being  involved,  even 
thouorh  this  court  does  not  agree  with  such 
•construction. 

Forsyth  v.  Hammond,  1G6  U.  S.  518,  41 
L.  ed.  1100,  17  Sup.  Ct.  Rep.  666;  Board  of 
Liquidation  of  City  Debt  v.  Louisiana,  179 
U.  S.  622,  45  L.  ed.  347,  21  Sup.  Ct.  Rep. 
263;  Jaffray  t.  MoOchee,  107  U.  8.  361,  365, 
27  L.  ed.  496,  2  Sup.  Ct.  Rep.  367 ;  Brashear 
T.  West,  7  Pet.  608,  8  L.  ed.  801;  May  t. 
Tenney,  148  U.  S.  60,  64,  37  L.  ed.  368,  370, 
13  Sup.  Ct.  Rep.  491 ;  Louisiana  t.  Pilshury, 
105  U.  S.  278,  294,  26  L.  ed.  1090,  1095; 
South  Branch  Lumber  Co.  v.  Ott,  142  U.  8. 
622,  628,  85  L.  ed;  1136,  1138,  12  Sup.  Ct. 
Rep.  318. 

Where  the  same  statute  has  been  enacted 
in  different  states,  and  the  courts  of  such 
«tates  differ  in  their  construction  of  it,  this 
court  will  follow  the  different  constructions 
in  cases  coming  from  the  different  states, 
«ven  though  the  statute  thus  becomes  a  dif- 
ferent law  in  one  state  from  what  it  is  in 
the  other. 

Union  Nat.  Bank  v.  Bank  of  Kansas  City^ 
136  U.  S.  223,  235,  34  L.  ed.  341,  345,  10 
Sup.  Ct.  Rep.  1013. 

So,  this  court  will  change  its  construction 
in  obedience  to  later  decisions  of  a  state 
<*ourt  of  last  resort  changing  the  construc- 
tion of  a  statute  of  such  state,  when  no 
vested  rights  or  contract  obligations  will  be 
-affected  thereby. 

Leffingwell  v.  Warren,  2  Black,  599,  17 
L.  ed.  261 ;  Wade  v.  Travis  County,  174  U. 
S.  499,  508,  43  L.  ed.  1060,  1064,  19  Sup.  Ct. 
Rep.  715;  Bauserman  v.  Blunt,  147  U.  S. 
<$47,  37  L.  ed.  316,  13  Sup.  Ct.  Rep.  466; 
Moores  v.  Citizens'  Nat.  Bank,  104  U.  S. 
625,  26  L.  ed.  870. 

So,  the  construction  as  to  the  powers  of  a 
corporation,  placed  by  the  highest  court  of 
a  state  upon  a  state  statute  chartering  it,  is 
conclusive  in  this  court.  , 

Smith  V.  Kemochen,  7  How.  198,  12  L.  ed. 
•666. 

And  in  like  manner,  the  construction  by 
the  state  courts  of  a  clause  regulating  the 
liability  oif  stockholders,  in  a  state  statute 
-authorizing  the  formation  of  corporations, 
will  be  followed  by  this  court. 

Flash  V.  Conn,  109  U.  S.  371,  27  L.  ed- 
906,  3  Sup.  Ct.  Rep.  263. 

It  is  also  settled  that  the  laws  which  sub- 
sist at  the  time  and  place  of  the  making  of 
a  contract  and  where  it  is  to  be  performed 
enter  into  and  form  a  part  of  it,  as  if  they 
were  expressly  referred  to  or  incorporated 
in  its  terms.  This  principle  embraces  alike 
those  which  affect  its  validity,  construction, 
-discharge,  and  enforcement. 

Mr.  Justice  Swayne  in  Von  Hoffman  v. 
i^uincy,  4  Wall.  535,  550,  18  L.  ed.  403. 

The  decision  and  judgment  of  the  supreme 
•court  of  South  Carolina  denied  to  plaintiff  I 
in  error  "the  equal  protection  of  the  laws," 
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within  the  true  meaning  and  intent  of  the 
14th  Amendment. 

Allgeyer  v.  Louisiana,  165  U.  6.  578,  41 
L.  ed.  832,  17  Sup.  Ct  'Rep.  427;  Holden  v. 
Hardy,  169  U.  S.  366, 391, 42  L.  ed.  780,  790, 
18  Sup.  Ct.  Rep.  383;  Brannon,  "The  14th 
Amendment,"  97,  98;  Barbier  v.  Connolly, 
113  U.  S.  27,  28  L.  ed.  923,  5  Sup.  Ct.  Rep. 
357;  Blake  v.McClung,  172  U.  8. 239,  247,  43 
L.  ed.  432,  435,  19  Sup.  Ct.  Rep.  165,  176  U. 
S.  59,  63,  65,  68,  44  L.  ed.  371,  372,  373,374, 
20  Sup.  Ct.  Rep.  307;  Sully  v.  American 
Nat.  Bank,  178  U.  S.  289,  303,  44  L.  ed. 
1072,  1078,  20  Sup.  Ct.  Rep.  935;  Belfast 
Sav.  Bank  v.  Stowe,  34  C.  C.  A.  229,  63  U. 
S.  App.  14,  92  Fed.  102. 

Williamson,  by  reason  of  his  contract  of 
membership,  acquired  vested  contract  rights 
which  cannot  be  impaired,  and  may  be  en- 
forced by  him  under  the  laws  of  New  York. 

Bedford  v.  East^n  Bldg.  d  L.  Asso.  181 
U.  S.  227,  240,  45  L.  ed.  834,  844,  21  Sup. 
Ct.  Rep.  597. 

Therefore  the  association  had  correspond- 
ing rights  as  against  him,  and  the  state  of. 
South  Carolina  cannot,  by  judicial  decision, 
discriminate  in  his  favor,  and  at  the  same 
time  deny  validity  to  the  laws  of  New  York 
forming  a  part  of  the  contract  itself.  This 
violates  alike  the  "full  faith  and  credit" 
clause  of  the  Federal  Constitution,  and  the 
"equal  protection  of  the  laws"  clause  of  the 
14th  Amendment. 

Sully  V.  American  Nat.  Bank,  178  U.  8. 
289,  303,  44  L.  ed.  1072,  1078,  20  Sup.  Ct. 
Rep.  935. 

It  is  for  this  court  to  say,  and  it  is  its 
duty  under  the  Constitution  to  determine, 
whether  in  the  decision  in  the  case  at  bar 
the  supreme  court  of  South  Carolina  gave 
to  the  laws  of  New  York,  and  the  contract 
made  under  those  laws,  the  same  effect  that 
such  laws  and  contracts  have  ^ad  in  the 
courts  of  New  York. 

Oreen  v.  Van  Buskirk,  5  Wall  307,  311, 
314,  18  L.  ed.  699,  600,  601;  Christmas  v. 
Russell,  5  Wall.  290,  302,  18  L.  ed.  475,478; 
Mills  V.  Duryee,  7  Cranch,  481,  483,  484,  3 
L.  ed.  411,  413;  Carpenter  v.  Strange,  141 
U.  8.  87,  103,  35  L.  ed.  640,  646,  11  Sup.  Ct. 
Rep.  960;  Dupasseur  v.  Rochereau,  21  Wall. 
130,  138,  22  L.  ed.  588,  592;  Huntington  v. 
Attrill,  140  U.  S.  657,  666.  36  L.  ed.  1123, 
1127,  13  Sup.  Ct.  Rep.  224;  Chicago  d  A, 
R.  Co.  V.  Wtggins  Ferry  Co.  119  U.  S.  615, 
622,  624,  30  L.  ed.  519,  522,  523,  7  Sup.  Ct. 
Rep.  398 ;  Chicago,  R.  I.  d  P.  R.  Co.  v.  Sturm, 
174  U.  S.  710,  43  L.  ed.  1144,  19  Sup.  Ct. 
Rep.  797. 

The  amended  articles  of  incorporation, 
under  which  the  defendant  in  error  became 
a  borrowing  or  advanced  member  in  April, 
1895,  are  binding  upon  the  defendant  in  er- 
ror in  this  case,  and  limit  and  qualify  the 
terms  and  conditions  of  the  stock  certificate, 
upon  which  alone  he  bases  his  right  to  re- 
cover. 

Pepe  V.  City  d  Suburban  Permanent  Bldg. 
Soc.  [1893]  2  Ch.  311,  3  Rep.  472;  Davies  v. 
Second  Chatliam  Permanent  Benefit  Bldg. 
Soc.  61  L.  T.  N.  8.  680;  Supreme  Lodge,  K. 
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«f  P.  V.  Knight,  117  Ind.  489,  3  L.  R.  A.  409, 
10  N.  E.  479 ;  Pain  v.  SociiU  8t.  Jean  Bap- 
titte,  172  Mass.  319,  62  N.  E.  502;  Supreme 
ihmtnandery  K.  of  O,  R.  v.  Ainsworth,  71 
Ala.  445,  46  Am.  Rep.  332;  Smith  ▼.  GdHo- 
«oy  [1808]  1  Q.  B.  71. 

Mr,  TL  XL  Yonns  argued  the  cause  and 
lied  a  brief  for  defendant  in  error: 

It  does  not  raise  a  Federal  question  when 
the  court  of  a  state  refuses  to  follow  the 
law  of  another  state. 

Terry  t.  Davy,  46  C.  C.  A.  141,  107  Fed. 
51 ;  OUmn  T.  Oarth,  147  U.  8.  367,  37  L.  ed. 
205,  13  Sup.  Ct.  Rep.  350. 

AU  that  a  nation  can  be  justly  required  to 
do  is  to  open  its  own  tribunals  to  foreigners 
in  the  same  manner  and  to  the  same  extent  as 
they  are  open  to  its  own  subjects,  and  to 
give  them  the  same  redress  as  to  rights  and 
wrongs  as  it  deems  fit  to  acknowledge  in  its 
^mn  municipal  code  for  natives  and  resi- 
-dentq. 

Story,  Confl.  L.  S  556. 

The  law  never  sustains  the  defense  of 
iUtra  vires  out  of  regard  for  the  corpora- 
tion. It  does  so  only  when  the  most  per- 
suasive considerations  of  public  policy  are 
involved. 

Intemaiional  Bldg.  d  L.  Asso,  v.  Brat  ton, 
ti  Ind.  App.  654,  56  N.  E.  105;  Smith  v. 
Miami  County,  6  Ind.  App.  153,  33  N.  E. 
243;  Wnght  v.  Hughes,  119  Ind.  324,  21  N. 
E.  907;  Whitney  Arms  Co,  v.  Barlow,  63  N. 
T.  62,  20  Am.  Rep.  504. 

An  arrangement  for  the  repayment  of 
loans  and  withdrawal  of  members,  different 
from  the  terms  prescribed  therefor  in  t;he 
statute  or  charter,  when  wholly  or  partially 
-executed,  cannot,  whether  it  be  ultra  vires 
•or  not,  be  rescinded  or  queiBtioned  by  either 
party 

7  Thomp.  Corp.  S  8766. 

Unless  expressly  declared  retroactive 
laws  are  not  such. 

1  Thomp.  Corp.  fi  1010;  Knights  Temp- 
4ar^  d  M.  Life  Indemnity  Co,  v.  Jarman,  44 
C  C.  A.  93,  104  Fed.  643. 

Nor  can  they,  even  if  declared  retroactive, 
disturb  vested  rights. 
1  Thomp.  Corp.  S§  1019,  8757. 

Even  where  the  charter  gives  the  right  to 
alter,  amend,  and  repeal  its  by-laws,  it  can- 
not do  this  so  as  to  impair  rights  vested 
under  it. 

Ihid,  Citing  Kent  t.  Quicksilver  Min.  Co. 
78  N.  Y.  150;  Knights  Templars*  d  M.  Life 
Indemnity  Co,  v.  Jarman,  44  C.  C.  A.  93, 
104  Fed.  643;  St,  Luke's  Church  v.  Math- 
-etrs,  4  Desauss.  £q.  585,  6  Am.  Dec.  619;  Pol- 
melto  Lodge  No,  5,  I.  0.  0,  F,  v.  Huhhell,  2 
Strobh.  L.  463,  49  Am.  Dec.  604;  Columbia 
Bldg  d  L.  Asso.  v.  Bollinger,  12  Rich.  Eq. 
136.  78  Am.  Dec.  463;  4  Am.  &  Eng.  Enc.  of 
Law  2d  ed.  p.  1019,  notes;  Supreme  Coun- 
cil, A.  L.  of  H.  V.  Qetz,  50  C.  C.  A.  153,  112 
Fed.  119. 

The  court  of  appeals  of  New  York,  though 
on  different  grounds,  has  decided  exactly  as 
the  supreme  court  of  South  Carolina. 
189  U.  S. 


Vought  T.  Eastern  Bldg.  d  L.  Asso.  172 
N.  Y.  608,  65  N.  E.  496. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

The  Federal  question  presented  arises  on 
the  contention  that  the  South  Carolina 
courts  did  not  ^ve  '*full  faith  and  credit 
.  .  .  to  the  i)ul)lic  acts,  records,  and  ju- 
dicial proceedings"  of  the  state  of  New  • 
York,  as  required  by  $  1.  art.  4,  of  the  Con-  * 
stitution  of  the  United  States. 

Courts  of  one  state  do  not  take  judicial 
notice  of  the  laws  of  another  state,  whether 
written  or  unwritten.  They  must  be  proved 
as  facts.  Talbot  v.  Seaman,  1  Cranch,  1, 
38,  2  L.  ed.  16,  27;  Livingston  v.  Maryland 
ins.  Co.  6  Cranch,  274,  3  L.  ed.  222;  Ennis 
V.  Smith,  14  How.  400,  426,  14  L.  ed.  472. 
484;  Pierce  v.  Indseth,  106  U.  S.  646,  651, 
27  L.  ed.  254,  256,  1  Sup.  Ct  Rep.  418;  Chi- 
cago d  A.  R.  Co.  V.  Wiggins  Ferry  Co.  119 
U.  S.  M6,  622,  30  L.  ed.  519^  522,  7  Sup. 
Ct.  Rep.  398;  Lloyd  v.  Matthews,  155  U.  S. 
222,  39  L.  ed.  128,  15  Sup.  Ct.  Rep.  70; 
Eastern  Bldg.  d  L.  Asso.  v.  Ebaugh,  185  U. 
S.  114,  121,  46  L.  ed.  830,  833,  22  Sup.  Ct. 
Rep.  566;  Nashua  Sav.  Bank  v.  Anglo- 
American  Land,  M.  d  A.  Co,  189  U.  S.  221, 
post,  782,  23  Sup.  Ct.  Rep.  617. 

The  law  of  New  York  was  so  proved  m 
this  case,  and  the  contention  is  that  it  was 
not  rightly  construed  bv  the  South  Caro- 
lina courts;  that  the  law  of  New  Y^ork 
which  entered  into  and  formed  a  part  of  the 
contract  sued  on  was  not  given  by  those 
courts  the  same  force  and  effect  that  it  had 
in  New  York,  and  that  hence  the  rights  se- 
cured by  the  Constitution  of  the  United 
States  to  the  plaintiff  in  error  were  denied. 
If  it  appeared  that  the  South  Carolina 
courts,  without  questioning  the  validity, 
simply  construed  a  statute  of  New  York,  no 
Federal  question  would  be  presented. 
Olenn  v.  Garth,  147  U.  S.  360,  37  L.  ed.  203, 
13  Sup.  Ct.  Rep.  350;  Lloyd  t.  •  Matt  hews, [IZB] 
155  U.  S.  222,  39  L.  ed.  128,  16  Sup.  Ct. 
Rep.  70;  Banholzer  v.  New  York  L,  Ins.  Co. 
178  U.  S.  402,  44  L.  ed.  1124,  ZO  Sup.  Ct. 
Rep.  972;  Johnson  v.  New  York  L.  Ins,  Co. 
187  U.  S.  491,  ante,  273,  23  Sup.  Ct  Rep. 
194. 

But  it  is  contended  that  the  construction 
of  the  New  York  statutes  as  applicable  to 
this  contract  was  shown  by  the  decisions  of 
the  courts  of  that  state  and  the  opinion  of 
one  learned  in  its  laws;  that  there  was  no 
contradictory  testimony,  and,  therefore,  it 
was  the  duty  of  the  South  Carolina  courts 
to  find  as  a  fact  that  such  was  the  true  con- 
struction. 

The  promise  to  pay  $100  at  the  end  of 
seventy-eight  montlis  is  plain  and  unambig- 
uous. It  is  a  positive  promise  to  pav  at  a 
fixed  time.  The  circulars  presented  by  the 
company  to  the  plaintiff  as  an  inducement 
for  his  subscription  only  emphasize  the  cer- 
tainty of  the  promise.  So,  if  the  inquiry 
were  limited  to  the  mere  language  of  the 
promise  and  the  representations  which  led 
up  to  it,  but  one  decision  was  possible.  It 
is  said  that  the  promise  made  in  the  certifi- 
cate is  expressly  based  upon  *'full  compH- 
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ance  with  the  terms,  conditions,  and  by-laws 
printed  on  the  front  and  back  of  this  certifi- 
cate;" thnt  one  of  the  conditions  expressed 
on  the  face  of  the  certificate  is:  "The 
shareholder  agrees  to  pay,  or  cause  to  be 
paid,  a  monthly  instalment  of  75  cents  on 
each  share  named  in  this  contract,  the  same 
to  be  paid  on  or  before  the  last  Saturday 
of  each  month  until  such  share  matures  or 
•  is  withdrawn;"  that  it  contained  this  fur- 
ther stipulation:  'Tayable  in  the  manner 
and  upon  the  conditions  set  forth  in  said 
terms,  conditions,  and  by-laws  hereto  at- 
tached," and  that  these  matters  thus  re- 
ferred to  had  the  effect  of  changing  the  ab- 
solute promise  to  a  conditional  one.  All 
these  were  received  in  evidence,  and  when 
so  received  it  became  a  matter  of  judicial 
construction  to  determine  whether  they  had 
such  effect,  and  that  was  a  question  which, 
nothing  else  being  shown,  was  for  the  con- 
sideration of  .the  courts  in  which  the  litiga- 
tion was  pending.  In  like  mannef,  after 
the  decisions  of  the  courts  of  New  York 
were  received  in  evidence,  their  meaning 
and  scope  became  matters  for  the  same  con- 
sideration. While  statutes  and  decisions  of 
other  states  are  facts  to  be  proved,  yet  when 
proved  their  construction  and  meaning  are 
for  the  consideration  and  judgment  of  the 
[127]  courts  •in  which  they  have  been  proved.  Nor 
is  the  rule  changed  by  the  testimony  given 
in  the  deposition  of  defendant's  counsel,  for, 
as  he  states,  his  opinion  is  based  on  the 
statutes,  the  articles  of  incorporation,  and 
the  decisions  admitted  in  evidence,  together 
with  similar  decisions  of  other  states  under 
like  statutes,  articles  of  incorporation,  and 
lyy-laws.  No  witness  can  conclude  a  court 
by  his  opinion  of  the  construction  and 
meaning  of  statutes  and  decisions  already 
in  evidence.  Laing  v.  Rigney,  160  U.  S. 
531,  40  Jj.  ed.  525,  16  Sup.  Ct  Rep.  366. 
The  duty  of  the  court  to  construe  and  de- 
cide remains  the  same.  It  must  be  remem- 
bered that  the  effort  here  made  is  to  change 
the  obligations  which  the  defendant  appar- 
ently assumed  by  the  issue  to  plaintiff  of 
its  certificates  of  stock,  and  to  justify  such 
change  by  its  articles  of  incorporation,  the 
statutes  of  the  state  of  New  York  under 
which  it  was  created,  and  the  decisions  of 
the  courts  of  that  state.    There  is  no  sug- 

?)8tion  of  anv  peculiar  local  law  in  New 
ork  independent  of  that  created  by  these 
articles  and  statutes  and  shown  by  its  deci- 
sions, and  their  effect  upon  the  terms  of  the 
contract  was  a  matter  for  judicial  construc- 
tion by  the  courts  of  South  Carolina.  That 
the  defendant  so  understood  the  matter  is 
apparent  from  the  instructions  it  asked. 

The  conclusion  reached  by  the  courts  of 
South  Carolina  that  the  articles  of  incorpo- 
ration and  by-laws  and  the  statutes  of  New 
York  did  not  alter  the  apparent  meaning  of 
the  contract  was  correct.  The  absolute 
promise  was  not  so  inconsistent  with  the 
articles  of  incorporation  or  by-laws  as  to  be 
Toid.  The  by-laws  at  the  time  of  making 
this  contract  contained  no  such  provision  as 
appears  in  Dalejf  ▼.  People's  Bldg,  Loan  d 
8a«,  A6W.  172  Mass.  6S3,  52  N.  £.  1000. 
Tiler*  Hi*  prorision  was  that  ''whenever  the 
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dues  paid  and  dividends  declared  shall 
equal  the  par  value  of  the  shares  held  bv 
any  shareholder,  said  shares  of  stock  shall 
he  canceled,"  and  the  shareholder  ''shall  be 
entitled  to  receive  .  •  •  the  par  value 
of  the  shares  named  .  .  .  and  no  more." 
Here  "all  shareholders  shall  pay  or  cause  to 
be  paid  a  monthly  instalment  of  75  cents  on 
cacn  share  named  in  their  certificate,  until 
the  same  shall  be  fully  paid."  (Art.  14,  | 
14.)  But  in  88  21  and  22  of  the  same  arti- 
cle are  these  provisions  for  a  different  mode 
and  amount  of  payment: 

*"Sec.  21.  And  it  is  h^eby  expressly [128] 
agreed  between  all  shareholders  and  this 
association,  that  a  payment  of  $100  per 
share,  named  in  their  certificate,  that  has 
been  in  force  till  maturity,  shall  be  accepted 
as  full  payment  of  all  claims  on  their  cer- 
tificate or  against  this  association. 

"Sec.  22.  Paid-up  and  non-assessablo 
stock  may  be  issued  and  sold  at  the  price  of 
$50  per  share,  payable  on  date  ox  issue. 
Any  parties  holding  such  paid-up  stock, 
wanting  to  withdraw  the  same  before  ma- 
turity, may  do  so  and  receive  6  per  cent  an- 
nual interest  from  the  date  of  issue  of  said 
stock." 

Neither  was  the  promise  ultra  viree  the 
corporation.  We  are  saved  from  the  neces- 
sity of  an  extended  discussion  of  these  ques- 
tions by  a  recent  opinion  of  the  court  of  ap- 
peals of  New  York  in  the  case  of  Vought  t. 
(this  defendant).  Eastern  Bldg,  d  L.  Asso. 
decided  December  2,  1002,  172  N.  Y.  508,  OS 
N.  E.  406.  It  is  true  that  the  decision  was 
not  offered  in  evidence  on  the  trial  of  thia 
case  in  the  South  Carolina  court.  It  had 
not'  then  been  announced.  And  it  is  also 
true  that  we  do  not  take  judicial  notice  of 
the  decisions  of  the  courts  of  one  state  in  & 
case  coming  to  ua  from  the  courts  of  an- 
other. Hanley  v.  Donoghue,  116  U.  S.  1,  6,. 
29  L.  ed.  535,  6  Sup.  Ct.  Rep.  242 ;  Chicago 
d  A.  R.  Co.  V.  Wiggins  Ferry  Co.  119  U.  8. 
615-622,  30  L.  ed.  519,  522,  7  Sup.  Ct.  Rep. 
398;  Lloyd  v.  Matthetos,  155  U.  S.  222,  227,. 
39  L.  ed.  128,  15  Sup.  Ct.  Rep.  70.  But, 
nevertheless,  we  may  properly  refer  to  the 
opinion  as  a  construction  of  the  law,  and  the 
news  therein  expressed  not  only  commend 
themselves  to  our  judgment  as  intrinsically 
sound,  but  also,  as  the  views  of  the  law  of 
New  York  entertained  by  the  justices  of  ita 
highest  court,  have  a  peculiar  and  persua- 
sive appropriatenesa.  Referring  to  the  con- 
tention that  the  terms  of  the  articles  of  in- 
corporation were  inconsistent  with  the  ab» 
solute  promise  contained  in  this  certificate,, 
that  court  said: 

"In  other  words,  the  defendant's  conten- 
tion is  that  those  provisions  were  sufficient 
to  change  an  absolute  promise  to  pay  into  a 
conditional  one,  dependent  upon  the  success 
of  its  enterprise.  We  find  nothing  in  these 
proidsions  which  would  justify  any  such 
conclusion.  The  provision  in  paragraph  1, 
that  the  plaintiff  should  pay  until  the  ^are 
is  paid  or  withdrawn,  is  entirely  consistent 
with  the  agreement  for  absolute  payment 
for  the  shares  by  the  defendant  at  the  time 
named,  as  by  its  eontraflt  *it  agreed  that  the[1291 
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plaintiff's    shares   should   mature   at   that 
time." 

Again,  Teferrin|^  to  the  contention  that 
the  absolute  promise  contained  in  such  cer- 
tificate was  ultra  vires  the  corporation,  it 
observed:. 

"We  deem  it  unnecessary  at  this  time  to 
determine  whether  the  defendant  was  au- 
thorized l^  that  statute  to  enter  into  such 
contracts,  for,  if  we  assume  that  the  making 
of  them  was  in  excess  of  the  express  power 
conferred  upon  the  corporation  by  that  stat- 
ute, still,  as  the  contracts  involved  no  moral 
turpitude,  and  did  not  offend  any  express 
statute,  they  were  not  illegal  in  a  sense  that 
would  prevent  the  maintenance  of  an  action 
thereon.    It  is  now  well  settled  that  a  cor- 
poration cannot  avail  itself  of  the  defense 
of  ultra  vires  when  the  contract  has  been, 
in  good  faith,  fully  performed  by  the  other 
paxty,   and    the   corporation    has   had   the 
benefit  of  the  performance  and  of  the  con- 
tract.   As  has  been  said,  corporations,  like 
natinral  persons,  have  power  and  capacity  to 
do  wron^.    They   may,   in   their  contracts 
and  dealings,  break  over  the  restraints  im- 
posed upon   them   by  their  charters;    and 
when  they  do  so  their  exemption  from  lia- 
bility cannot  be  claimed  on  the  mere  ground 
that  they  have  no  attributes  or  facilities 
which  render  it  possible  for  them  thus  to 
act    While  they  have  no  right  to  violate 
their  charters,  yet  they  have  capacity  to  do 
so,  and  are  bound  by  their  acts  where  a  re- 
pudiation of  them  would  result  in  manifest 
wrong  to  innocent  parties,  and  especially 
where  the  offender  alle^  its  own  wronff  to 
avoid  a  just  responsibility.    It  may  be  that, 
while  a  contract  remains  unexecuted  upon 
both  sides,  a  corporation  is  not  estopped  to 
wy  in  its  defense  that  it  had  not  the  power 
«   to  make  the  contract  sought  to  be  enforced; 
yet,  when  it  becomes  executed  by  the  other 
party,  it  is  estopped  from  asserting  its  own 
wrong,  and  cannot  be  excused  from  payment 
upon  the  plea  that  the  contract  was  beyond 
iU  power.    Biasell  v.  Michigan  8.  d  N,  /. 
R.  Cos.  22  N.  Y.  268 ;  Whitney  Arms  Co.  v. 
Barlow,  63  N.  Y.  62,  20  Am.  Rep.  604;  Ri- 
der Life  Raft  Co,  v.  Roach,  97  N.  Y.  378 ; 
Holmes,  B,  d  H.  ▼.  Willard,  126  N.  Y.  76, 
80,  11  L.  R.  A.  170,  25  N.  E.  1083;  Buffalo 
T.  Eahom,  134  N.  Y.  532,  32  N.  E.  7 ;  Bath 
^]QQslighi  Co,  T.  *Claffy,  161  N.  Y.  24,  36  L. 
R.  A.  664,  45  N.  E.  390;  Moss  v.  Cohen,  158 
X.  Y.  240,  249,  63  N.  E.  8 ;  Hannon  v.  8ie- 
gel-Cooper  Co,  167  N.  Y.  244,  62  L.  R.  A. 
420,  60  N.  E.  697.'' 

We  deem  it  unnecessary  to  add  any  oh- 
•ervations  of  our  own  to  these  satisfactory 
declarations  of  the  law  of  New  York. 

A  single  matter  remains  to  be  noticed. 
It  is  contended  that  the  contract  evidenced 
bjr  the  certificates  was  changed  by  a  loan 
subseouently  obtained  by  the  plaintiff  from 
the  aefendant  upon  tiie  security  of  the 
shares, — a  loan  obtained  after  the  by-laws 
liad  been  amended  to  make,  as  alleged,  more 
clear  tbe  obli^tions  assumed  by  the  issue 
of  share  certificates.  That  amendment  is 
found  in  8  3,  art.  8,  which  as  amended 
reads: 

''Sec.  3.  Instalment  stock  shall  mature 
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and  be  payable  when  the  dues  paid  thereon, 
with  the  profits  apportioned  and  credited 
thereto,  shall  equal  $100  per  share.  Paid- 
up  stodc  shall  mature  and  be  payable  when 
the  dues  thereon,  with  the  profits  appor- 
tioned and  credited  thereto  in  excess  of  any 
cash  dividends,  if  any,  that  may  be  paid, 
shall  equal  $100  per  share;  and  unless 
otherwise  provided  all  other  stock  shall  be 
payable  as  provided  by  the  by-laws  or  cer- 
tificates of  snares." 

But  it  is  not  shown  that  there  was  any 
express  agreement  between  the  parties  to 
change  the  terms  of  the  original  contract; 
the  amendment  was  clearly  prospective  in 
its  operation  {Knights  Templars*  d  M.  Life 
Itidemnitp  Co.  v.  Jarman,  187  U.  S.  197, 
ante,  139,  23  Sup.  Ct.  Rep.  108);  and  we 
are  unable  to  perceive  that  the  mere  bor- 
rowing or  the  promise  to  return  the  money 
so  borrowed  had  in  themselves  any  effect 
upon  the  prior  contract. 

We  see  no  error  in  the  record,  and  the 
judgment  of  the  Supreme  Court  of  South 
Carolina  is  affirmed, 

Mr.  Justice  Harlan  and  Mr.  Justice 
White  concurred  in  the  result. 


♦SAMUEL  BELL,  Clerk,  Petitioner,       [1311 

V. 

COMMONWEALTH    TITLE    INSURANCE 
^  TRUST  COMPANY. 

(See  8.  C.  Reporter's  ed.  181-184.) 

Clerks  —  public  records  —  ewamination,   by 
title  guaranty  companies, 

A  corporation  engaged  In  examining  titles  and 
certifying  thereto  may.  so  far  as  necessary 
to  assist  In  the  examination  of  a  title  for 
which  It  Is  employed.  Inspect  and  examine 

NOTB. — On  the  rif/ht  to  inspect  public  records 
— see  notes  to  Ro  Caswell  (R.  I.)  27  L.  R.  A 
82;  and  Bell  v.  Commonwealth  Title  Ina  &  T. 
Co.  49  C.  C.  A.  210. 

Right  of  access  to  public  records  for  private 
abstract  purposes. 

The  extent  to  which  public  records  may  be 
used  for  the  purposes  of  a  private  abstract  busi- 
ness depends  upon  the  provisions  of  the  various 
statutes  conferring  the  right  oif  access  to  such 
re^rda 

Under  statutory  or  charter  provisions  author- 
izing any  person  or  abstracter  to  Inspect  the 
records,  they  are  entitled  to  a  reasonable  use 
of  the  same ;  and  other  persons,  though  not  ab- 
stracters, are  entitled  to  the  same  prlvllegea 
Stocknan  v.  Brooka  17  Colo.  248.  29  Pac.  746 : 
State  ew  rel.  Cole  v.  Rachac,  87  Minn.  872.  35 
N.  W.  7;  People  ejf  rel.  Title  Guarantee  &  T. 
Co.  V.  Rellly.  88  Hun,  429:  Hanson  v.  Rlch- 
staedt,  69  Wis.  538.  35  N.  W.  80;  Johnson  v. 
Wakulla  County,  28  Fla.  720,  9  So.  690:  State 
ea  rel.  Clark  v.  Long,  87  W.  Va.  266,  16  S.  E. 
578;  Re  Chambers,  44  Fed.  786;  Burton  v. 
Tulte,  78  Mich.  868,  7  L.  R.  A.  73,  44  N.  W. 
282 ;  Burton  v.  Tulte,  80  Mich.  218,  7  L.  R.  A. 
824.  45  N.  W.  88 ;  Day  v.  Button,  96  Mich.  600, 
56  N.  W.  8 ;  Altcheson  v.  Huebner,  90  Mich.  648, 
51  N.  W.  034. 

The  Michigan  caMS  above  cited  In  effect  over- 
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tbe  Indices  and  cross  Indices  of  the  judg- 
ment records  prepared  by  the  clerliB  of  United 
States  courts,  which,  by  the  act  of  August  1« 
1888.  i  2  (25  Stat,  at  L.  857,  chap.  729,  U. 
S.  Comp.  SUt.  1901,  p.  701),  *'8bail  at  all 
times  be  open  to  the  inspection  and  examina- 
tion of  the  public,'*  so  long  as  it  does  not  In- 
terfere with  tbe  clerk  or  his  assistants  In 
the  discharge  of  their  duties,  or  with  the 
equal  rights  of  other  persons  to  make  such 
Inspection  and  examination. 

[No.  191.] 

Submitted  March  10,  IOCS.     Decided  April 

6,  1903. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Third  Circuit  to  review  a  decree  which  af- 
firmed a  decree  of  the  Circuit  Court  for  tho 
Eantern  District  of  Pennsylvania  giving  a 
title  guaranty  company  access  to  tne  judg- 
ment indices  and  cross  indices  kept  by  a 
clerk  of  the  United  States  Court.    Affirmed. 


See  same  case  below,  49  C.  C.  A.  208,  11(^ 
Fed.  828. 

Statement  by  Mr.  Justice  Brewers 

By  S  828»  Rev.  Stat  (U.  S.  Comp.  Stat. 
190l,  p.  635),  clerks  of  the  circuit  and  dis- 
trict courts  are  allowed  certain  fees  for 
searching  records  for  judgments,  decrees,, 
etc.,  and  certifying  the  results  of  such 
searches.  In  the  same  section  is  this  pro- 
vision : 

"All  books  in  the' offices  of  the  clerks  oT 
tbe  circuit  and  district  courts,  containing 
the  docket  or  minute  of  the  judgments,  or 
decrees  thereof,  shall,  during  office  hourly 
be  open  to  the  inspection  of  any  person  de- 
siring to  examine  the  same,  without  any  fees- 
or  charge  therefor." 

Section  2  of  the  act  of  August  1,  188S 
(25  Stat,  at  L.  357,  chap.  729,  U.  S.  Comp. 
Stat.  1901,  p.  701),  reads: 

"The  clerks  of  tbe  several  courts  of  the^ 
United  States  shall  prepare  and  keep  ii» 
their  respective  offices  complete  and  conven* 
lent  indices  and  cross  indices  of  the  judg- 


rule  Webber  ▼.  Townley.  43  Mich.  584,  88  Am. 
Rep.  213.  5  N.  W.  971,  which  required  the  ab- 
stracter to  have  a  special  Interest  in  the  records 
to  be  searched,  before  he  was  entitled  to  the 
privilege  of  inspection ;  but  these  cases  were 
under  a  statute  which  expressly  granted  the 
right  to  abstracters. 

A  note  or  fee  given  for  inspection  oi  records 
to  which  the  public  la  entitled  Is  without  con- 
sideration and  against  public  policy.  Parsons 
V.  Randolph.  21  Mo.  App.  853 ;  Lum  v.  McCarty, 
89  N.  J.  L.  287. 

This  last  case  In  eflPect  overruled  Flemmlng  v. 
Hudaon  County,  80  N.  J.  L.  280,  which  held 
thnt  every  person  had  access  to  the  records, 
only  on  payment  of  a  fee  for  the  privilege  of 
search. 

While  under  the  foregoing  statutory  pro- 
visions and  decisions  a  reasonable  use  of  the 
records  is  allowed,  six  hours  a  day  when  not 
used  by  the  commissioners,  and  two  hours  on 
such  days,  la  a  reasonable  regulation.  Upton 
V.  Catlln,  17  Colo.  546,  17  L.  R.  A.  282,  31  Pac. 
172. 

So.  a  restriction  in  the  use  of  the  office  to 
three  employees  of  an  abstract  company  was 
held  to  be  a  reasonable  regulation.  People  ca 
rel.  German  American  Loan  &  T.  Co.  v.  Rich- 
ards, 09  X.  Y.  620,  1  N.  R.  258. 

A  surveyor  has  no  right  to  desk  room  in  the 
recorder's  office,  to  copy  all  the  field  notes  of  all 
the  surveys  In  the  county.  Pbelan  v.  State,  76 
Ala.  40. 

And  In  Burton  v.  Reynolds,  102  Mich.  55. 
60  N.  W.  452,  It  was  held  that,  while  a  general 
use  is  a  matter  of  public  privilege,  tbe  claimant 
must  take  bla  turn  with  the  public ;  and  it  was 
said  that.  If  he  refuses  to  pay  for  special  privi- 
leges for  which  others  pay,  he  will  not  be  en- 
titled to  such  special  privileges  by  mandamus. 

Where  abstracters  have  not  been  expressly 
provided  for  by  the  statutes,  they  have  been  re- 
fused the  privilege  of  the  use  of  the  office 
when  they  had  no  special  interest. in  the  record 
at  that  time.  Bean  v.  People,  7  Colo.  200.  2 
Pac.  909;  Buck  v.  Collins,  51  Ga.  891,  21  Am. 
Rep.  236;  Randolph  v.  State,  82  Ala.  627,  60 
Am.  Rep.  761,  2  So.  714  ;  Cormack  v.  Wolcott, 
87  Kan.  391,  15  Pac.  245 ;  Land  Title  Warranty 
ft  S.  D.  Co.  V.  Tanner,  99  Ga.  470,  27  8.  B.  727 ; 
Barber  v.  West  Jersey  Title  &  Guaranty  Co.  58 
JH,  J.  Bq.  158,  82  Atl.  222,  871,  Reversing  49  N. 
J.  Bq.  474,  24  AtL  881. 
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But  they  are  entitled  to  use  the  same  if  they 
have  a  present  Interest.  Boylan  v.  Warren.  8^ 
Kan.  301,  18  Pac.  174 ;  Barber  v.  West  Jersey 
Title  &  Guaranty  Co.  53  N.  J.  Bq.  158.  32  AtK 
222,  371 ;  Bell  v.  Commonwbai^h  Titli  In* 

SUBANCS  ft  TBUST  CO. 

Under  Md.  Code,  art.  17,  |  1,  providing  that 
every  clerk  shall  have  the  custody  and  care> 
fully  keep  the  books  and  papers  of  his  office,, 
and  give  copies  on  payment  of  a  fee,  an  abstract 
company  cannot  compel  the  cleiks  of  courts  to> 
furnish  copies  or  abstracts  and  to  make  searches 
without  payment  of  fees,  or  search  the  recordr 
of  the  office  through  its  own  employees,  al- 
though the  charter  of  the  company  provides  for 
examination  oif  title.  Belt  v.  Prince  George*» 
County  Abstract  Co.  73  Md.  289,  10  L.  R.  A. 
212.  20  Atl.  982. 

And  the  same  was  held  to  be  the  rule  In  re- 
gard to  abstracters  generally  In  Illinois  prior 
to  the  Illinois  acts  of  May  31  and  June  16» 
1887.     Scribner  v.  Chase,  27  111.  App.  36. 

And  in  Laughlln  v.  Hawley,  9  Colo.  174,  11 
Pac.  45,  It  was  said  that  the  refusal  by  tbe- 
county  clerk  of  the  opportunity  to  examine  the> 
flies,  sought  by  a  land  purchaser  who  was  af- 
fected  by  a  Judgnoent  lien,  was  a  personal  mat- 
ter between  him  and  the  clerk. 

Tbe  clerk  of  the  New  Jersey  supreme  court 
cannot  be  compelled  to  permit  a  guaranty  title* 
company  to  examine  patent  or  short  form  in- 
dices to  Judgments,  which  are  not  required  by 
law  to  be  kept,  though  such  indices  are  kept  up^ 
at  the  public  cost.  Fidelity  Trust  Co.  v.  Clerk 
of  Supreme  Court,  65  N.  J.  L.  495,  47  Atl.  451. 

A  foreign  corporation  owning  land  was  re> 
fused  the  privilege  of  making  abstracts  of  the 
whole  county,  where  the  charter  of  the  company 
was  not  shown.  Diamond  Match  Co.  v.  Powers,. 
51  Mich.  145,  16  N.  W.  314. 

And  la  Newton  v.  Fisher,  98  N.  C.  20,  8  S.  B. 
822,  an  opportunity  was  refused  an  attorney  to 
Inspect  all  chattel  mortgages  oif  a  certain  year 
to  ascertain  the  financial  condition  of  all  the 
debtors  of  his  clients.  There  appears  to  have 
t>een  no  statute  Involved  In  this  case. 

By  statute  In  Minnesota  the  privilege  of  in- 
spection and  examination  of  public  records  Is 
now  denied  when  the  purpose  thereof  Is  t» 
certify  abstracts  of  title.  State  e^  reL  Clay 
County  Abstract  Co.  v.  McCubrey,  84  Minn. 
439,  87  N.  W.  1126. 
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ment  records  of  said  courts,  and  such  indices 
and  records  shall  at  all  times  be  open  to  the 
inspection  and  examination  of  the  public." 

On  December  28»  1896,  the  Ck>mmonwealth 
Title  Insurance  &,  Trust  Company  com- 
menced a  suit  in  the  circuit  court  of  the 
United  States  for  the  eastern  district  of 
Pennsylvania  against  Samuel  Bell,  clerk  of 
that  court.  The  company  is  engaged  in  the 
business  of  insuring  titles  to  real  estate, 
[132]makinff*searche8  for  liens  and  encumbrances 
wpon  tne  same,  and  issuing  certificates  in 
respect  thereto,  and  sought  a  decree  givins 
to  it  access  to  the  judgment  indices  and 
cross  indices  kept  by  the  clerk. '  The  case 
proceeded  to  a  decree  as  follows: 

"And  now  this  16th  day  of  January,  1901, 
this  case  having  come  on  to  be  heard  upon 
pleadings  and  proofs,  and  having  been  ar- 
gued by  counsel,  it  is  ordered,  decreed,  and 
adjudged  that  the  respondent  shall  permit 
the  properly  authorized  representatives  of 
the  complainant  to  inspect  and  examine  the 
judgment  indices  and  cross  indices  kept  by 
the  respondent,  as  clerk  of  the  circuit  court 
of  the  United  States  for  the  eastern  district 
of  Pennsylvania,  in  such  way  and  manner 
as  will  enable  the  complainant  to  prosecute 
its  business  as  insurer  of  titles,  but  subject 
to  the  following  restrictions: 

''The  inspection  and  examination  must 
in  each  instance  relate  and  be  confined  to  a 
transaction  or  transactions  which  at  the 
time  being  shall  be  current  or  depending; 
and  such  inspection  and  examination  shall 
be  made  only  at  such  times  and  under  such 
dreumstances  as  irtAl  not  interfere  with  the 
respondent  or  his  assistants  in  the  discharge 
of  their  duties,  or  with  the  exercise  of  the 
right  of  other  persons  to  have  access  to  said 
indices  and  cross  indices." 

This  decree  was  affirmed  on  September  27, 
1001,  by  the  circuit  court  of  appeals.  49  C. 
C.  A.  208,  110  Fed.  828.  On  December  2  of 
the  same  year  the  case  was  brought  here  on 
certiorari.  183  U.  S.  699,  46  L.  ed.  390,  22 
Sup.  Ct  Rep.  946. 

Boliciior  Oeneral  Rioharda  and  Aaaiai- 
•  ani  Attorney  General  Beok  submitted  the 
cause  for  petitioner. 

A88iatant  Attorney  Oeneral  Beck  filed  a 
separate  brief  for  petitioner: 

The  complainant  must  found  his  case  up- 
on a  statutory  right.  If  there  can  be  said 
to  have  been  any  rule  of  common  law  upon 
the  subject,  it  was  that  the  right  to  inspect 
public  records  was  confined  to  a  person  hav- 
ing some  direct  interest  in  the  particular 
record  sought  to  be  inspected  or  copied,  and 
that  the  right  did  not  extend  to  one  seeking 
to  do  so  from  mere  curiosity  or  for  his  own 
private  gain. 

1  Greenl.  Ev.  473,  475;  Hanson  v.  Eich- 
Miaedt,  69  Wis.  538,  35  N.  W.  31;  State  em 
rel  Cole  v.  Rachac,  37  Minn.  372,  35  N.  W. 
7;  Cormaok  ▼.  Wolcott,  37  Kan.  391, 15  Pac. 
245. 

The  question  here  involved  has  frequently 
been  before  the  courts,  and,  although  the 
decisions  are  not  uniform,  the  majority  up- 
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hold  the  position  of  the  petitioner  in  thi«^ 
case. 

Bean  v.  People,  7  Colo.  200,  2  Pac.  909; 
Buck  V.  Collins,  51  Ga.  391,  21  Am.  Rep. 
236;  Land  Title  Warranty  d  8.  D.  Co.  v.. 
Tanner,  99  Ga.  470,  27  S.  E.  727;  Phelan  v. 
State,  76  Ala,  51;  Cormack  v.  Wolcott,  37 
Kan.  391,  15  Pac.  245;  Keller  v.  Stone,  9& 
Va.  667,  32  S.  E.  454 ;  Vewton  v.  Fisher,  9a 
N.  C.  20,  3  S.  E.  822;  Belt  v.  Prince  George's 
County  Abstract  Co.  73  Md.  289,  10  L.  R.  A. 
212,  20  Atl.  982;  Barber  v.  West  Jersey^ 
Title  d  Guaranty  Co.  53  N.  J.  Eq.  158,  32 
Atl.  222,  371. 

Mr.  John  O.  Johnson  submitted  the 
cause  for  respondent: 

A  person  about  to  take  title  to  real  estate,, 
and  obliged  to  inform  himself  concerning 
the  existence  or  nonexistence  of  liens  against 
the  same,  can  make  this  examination 
through'  a  person  or  corporation  conducting 
for  him  the  business  of  examining  the  title 
of  the  property  about  to  be  purchased,  and 
the  condition  of  the  encumbrances  against 
the  same. 

hum  V.  McCarty,  39  N.  J.  L.  287;  People 
ew  rel.  German  American  Loan  do  T.  Co. 
V.  Richards,  99  N.  Y.  620,  1  N.  E.  258;  Day 
V.  Button,  96  Mich.  600,  56  N.  W.  3;  State 
ew  rel.  Cole  v.  Baohac,  37  Minn.  372,  35  N. 
W.  7;  Burton  v.  Tuite,  78  Mich.  363,  7  L. 
R.  A.  73,  44  N.  W.  282;  Hanson  v.  Eich- 
staedt,  69  Wis.  538,  35  N.  W.  30. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court : 

The  question  presented  is  to  what  extent 
a  company  engaged  in  the  business  of  exam- 
ining titles  and  certifying  thereto  may  have 
access  to  and  use  the  indices  and  cross  in- 
dices of  the  *  judgment  records  prepared  by  [133] 
the  clerks  of  United  States  courts.  The 
statute  declares  that  they  ''shall  at  all  times 
be  open  to  the  inspection  and  examination 
of  the  public."  [25  Stat,  at  L.  358,  chap. 
729,  U.  S.  Comp.  Stat.  1901,  n.  701.]  This 
company  as  one  of  the  public  has  a  right  to 
this  inspection  and  examination.  It  has  no 
monopoly  therein,  and  cannot  interfere  with 
the  clerk  or  his  assistants  in  the  discharge 
of  their  duties,  or  with  the  equal  rights  of 
other  persons  to  such  inspection  and  exam- 
ination. But  this  limitation  is  expressly 
provided  for  by  the  second  of  the  two  re- 
strictions imposed  in  the  decree.  Under 
this  decree  the  clerk,  as  custodian,  can  make 
such  reasonable  regulations  as  will  secure  to 
him  and  his  assistants  full  use  of  all  the 
books  and  records  of  his  office, — ^which,  of 
course,  is  a  primary  matter  to  be  considered,. 
— and  also  will  guard  against  any  tamper- 
ing with  or  injury  to  those  books  and  rec- 
ords, and  at  the  same  time  give  to  the  plain- 
tiff and  others  access  to  the  indices.  From 
the  testimony  it  is  clear  that  there  can  be 
no  difficulty  on  the  score  of  time  or  other- 
wise in  affording  to  this  company  and  all 
others  interested  every  proper  facility  for 
inspection  and  examination.  Indeed,  it  is 
not  contended  that  there  is  any  trouble  in 
that  direction. 
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But  the  contention  is  that  the  office  of 
«lei'k  is  not  a  salaried  office;  that  he  is  paid 
b^  fees;  that  the  fees  for  searches  and  cer- 
tificates thereof  have  amounted  to  a  very 
considerable  sum,  and  in  this  office  have  re- 
sulted in  a  surplus  above  the  maximum  of 
compensation  allowed  bv  law  to  the  clerk, 
which  has  gone*  into  the  Treasury  of  the 
United  States,  whereas,  if  this  plaintiff  and 
other  like  companies  situated  in  Philadel- 
phia, which  are  monopolizing  the  business 
of  examinations  of  title,  should  be  permitted 
to  make  their  own  inspection  and  examina- 
tion of  these  indices,  a  large  part  of  the  fees 
hitherto  received  by  the  clerk  will  be  lost, 
his  maximum  of  compensation  will  not  be 
reached,  and  there  will  be  no  surplus  to  be 

faid  into  the  Treasurv  of  the  United  States, 
t  is  insisted  that  although,  by  the  terms  of 
I  828  (U.  S.  Comp.  Stat.  1901,  p.  635),  the 
judgment  records  are  open  to  the  inspection 
of  any  person  without  any  fee  or  charge 
therefor,  Conprress,  in  directing  the  prepara- 
tion of  the  indices  and  cross  indices,  and 
that  they  should  be  open  to  the  inspection 
and  examination  of  the  public,  did  not  add 
(134]  thereto  "without  any  *fee  or  charge  there- 
for," and  thus  manifested  its  intent  that  ther 
should  not  be  so  used  as  to  interfere  with 
the  fees  theretofore  received  by  the  clerk. 
We  cannot  so  interpret  the  statute.  If 
these  indices  were  intended  merely  for  the 
convenience  of  the  clerk  and  to  facilitate 
his  work,  the  making  of  them  would  un- 
doubtedly have  been  left  to  his  discretion. 
The  convenience  of  the  public  and  assistance 
to  those  interested  in  the  judgments  were 
obviously  in  the  thoucfat  of  Congress,  for  it 
declared  that  they  should  be  open  to  the 
inspection  and  examination  of  the  public. 

Very  likely,  at  the  time  of  the  passage  of 
the  act,  the  monopolizing  of  the  business  of 
examining  titles  by  one  or  two  corporations 
was  not  contemplated.  The  work  was  scat- 
tered among  the  separate  members  of  the 
bar,  each  one  for  his  own  client  examining 
the  title  to  property  in  which  such  client 
was  interested.  But  if  Congress  provided 
and  intended  to  provide  that  one,  interested 
in  the  title  to  veil  estate  and  desiring  an 
examination  of  judgment  liens  thereon, 
should,  either  by  himself  or  agent,  have  ac- 
cess to  these  indices,  that  intent  and  that 
provision  are  not  changed  by  the  fact  that 
the  business  has  passed  from  the  many  to  a 
few.  The  same  right  of  inspection  exists 
whether  one  is  examining  only  the  title  to 
a  single  piece  of  real  estate  or  the  titles  to 
a  hundred.  The  inspection  is  an  assistance 
to  the  examination  of  titles  and  obvioasly 
Congress  intended  that  these  indices  should 
be  open  to  the  inspection  of  those  right- 
fully making  such  examinations. 

Whether  parties  have  a  right  to  make  cop- 
ies in  full  of  these  indices  is  not  a  question 
before  us,  for  the  decree  carefully  limits 
the  right  of  inspection  to  a  transaction  or 
transactions  at  the  time  current  or  depend- 
ing. So  that  all  that  this  plaintiff  is  al- 
lowed by  this  decree  is  an  inspection  and 
examination  of  these  indices,  so  far  as  may 
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be  necessary  to  assist  in  the  examination  of 
a  title  for  which  it  is  then  employed. 

We  see  no  error  in  the  deofee,  cmd  it  it 
affirmed* 


•FIDELITY  k  DEPOSIT  COMPANY  0F1185] 

MARYLAND 

V. 

L.  BUCKI   k  SON   LUMBER   COMPANY 

(See  8.  C.  Reporter's  ed.  185-148.) 

Damages — in  euita  on  attachment  bonds — 
counsel  fees — injury  to  credit — loss  of 
profits — trial — continuance, 

1.  Attorneys*  fees  Incurred  In  dlssolvlns  an  at- 
tachment, which  hy  the  local  law  of  the  «tate 
In  which  the  attachment  was  Issued  can  be 
recovered  In  an  action  In  a  court  of  such  state 
on  the  attachment  bond,  are  no  less  an  ele- 
ment of  damages  because  the  action  has  been 
removed  to  a  Federal  court. 

2.  The  Injury  to  a  vendee's  credit,  resulting 
from  the  bringing  of  actions  by  his  vendor 
for  a  breach  of  contract  and  for  a  balance  due 
thereander,  and  any  loss  of  profits  because  of 
the  vendor's  refusal  to  make  further  deliver- 
ies under  the  contract,  are  not  elements  of 
damages  recoverable  In  a  suit  on  the  attach- 
ment bonds  issued  In  such  actions. 

8.  The  refusal  to  discharge  a  Jury  and  post- 
pone the  trial  because  of  the  misleading  effect 
of  rulings  admitting  testimony  on  the  ques- 
tion of  damages,  afterwards  excluded  from 
the  consideration  of  the  Jury,  Is  not  an  abuse 
of  discretion,  where  no  witnesses  had  been 
discharged,  nor  any  books  or  documents  In  pos- 
session of  counsel  sent  away,  during  the  trial, 
and  there  was  no  offer  at  the  time  to  present 
further  testimony. 

[Na  220.] 

Argued  March  20,  1909.    Decided  April  6, 

1903. 

ON  WRIT  and  Cross  Writ  of  Certiorari 
to  the  United  States  Circuit  Court  of 
Appeals  for  the  Fifth  Circuit  to  review  a 
judgment  modifying,  and  as  modified  af- 
firming, a  judgment  of  the  United  States 
Circuit  Coiurt  for  the  Southern  District  of 
Florida  in  favor  of  plaintiff  in  an  action  on 
attachment  bonds.     Affirmed, 

See  same  case  below,  48  C.  C.  A.  486,  100 
Fed.  393. 

Statement  by  Mr.  Justice  Brewers 
On  October  1,  1807,  the  Atlantic  Lumber 
Company  commenced  two  actions  at  law  in 

Note. — As  to  state  deoMons  and  lawtaa rules 
of  decision  in  FedenU  courts — see  notes  to  WU- 
son  V.  Terrln.  11  C.  C.  A.  71 ;  Hill  v.  HIte,  20 
C.  C.  A.  553;  Griffin  v.  Overman  Wheel  Co.  0 
C.  C.  A.  548 ;  Elmendorf  v.  Taylor,  0  L.  ed.  U. 
S.  200 ;  Jackson  e9  dem.  St.  John  v.  Chew,  6  L. 
ed.  U.  8.  583:  United  SUtes  e»  rel.  Buts  v. 
Muscatine,  10  L.  ed.  U.  8.  490:  Clark  v.  Ora* 
ham,  5  L.  ed.  U.  S.  834 :  and  Forepaugh  v.  Del- 
aware. L.  &  W.  R.  Co.  (Pa.)  5  L.  R.  A.  608. 

On  the  question  of  damages  for  tori  as  «f> 
fecied  by  loss  of  profits — see  note  to  Wsilace  ▼. 
Pennsylvania  R.  Co.  (Pa.)  52  L.  R.  A  83. 
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the  circuit  court  of  Duval  county,  Florida, 
against  The  L.  Bucki  A  Bon  Lumber  Com- 
pany. In  each  of  these  actions  a  writ  of 
attachment  was  issued,  the  Fidelity  &,  De- 
posit Company  of  Maryland  being  the  sure- 
ty on  the  attiftchment  bonds.  Both  of  the 
attachments  were  dissolved.  Soon  after 
such  dissolution  the  Bucki  Company 
brought  the  present  action  against  the  Fi- 
delity Company  upon  the  attachment  bonds. 
The  action  was  commenced  in  the  circuit 
court  of  Duval  county,  Florida,  but  subse- 
quently removed  to  the  United  States  cir- 
cuit court  for  the  southern  district  of  Flor- 
ida. On  a  trial  in  that  court  the  Bucki 
Company  obtained  a  judgment  which  by  the 
court  of  appeals  of  the  fifth  circuit  was 
modified,  and,  as  modified,  affirmed.  48  C. 
[186]C.  A.  436,  109  Fed.  303.  "Subsequently 
thereto,  each  of  the  parcies  obtained  a  writ 
of  certiorari  from  this  court.  184  U.  S. 
698,  46  L.  ed.  64,  22  Sup.  Ct  Rep.  946. 


Mr.  B.  TL  Iiissett    argued    the    cause,  < 
and,  with  Mr.  Winfield  Liggett,  filed  a  brief 
for  Fidelity  k  Deposit  Company: 

Attorneys'  fees  are  not  an  element  of 
actual  damages  in  an  action  of  trespass. 

Lake  Shore  d  M.  8.  R.  Co.  v.  Prenftce,  147 
U.  S.  106,  37  L.  ed.  101,  13  Sup.  Ct.  Rep. 
261 ;  Day  v.  Woodu>orth,  13  How.  370,  14  L. 
ed.  181;  Flanders  v.  Tweed,  15  Wall.  453,  21 
L.  ed.  204. 

Nor  in  a  suit  on  a  bond. 

Oelrichs  v.  Spain,  15  Wall.  211,  euh  nom. 
Oelrichs  v.  Willi4im8,  21  L.  ed.  43;  Tullook 
T.  Mulbane,  184  U.  S.  524,  46  L.  ed.  670,  22 
Sup.  Ct.  Rep.  372. 

There  are  two  Federal  decisions  which  re- 
late directly  to  the  right  to  recover  attor- 
neys' fees  upon  an  attachment  bond,  and  in 
l)Oth  of  these  the  right  to  recover  such  dam- 
ages was  denied. 

Bing  Oee  v.  Ah  Jim,  7  Sawy.  117,  7  Fed. 
612;  Jaoohva  v.  Monongahela  Nat.  Bank,  35 
Fed.  395. 

The  Federal  courts  have .  consistently  re- 
fused to  allow  counsel  fees,  not  merely  in 
actions  at  law,  but  also  in  admiralty  and 
patent  cases. 

Aroamhel  v.  Wiseman,  3  Dall.  306,  1  L. 
ed.  613;  The  Baltimore,  8  Wall.  377,  19  L. 
ed.  463;  The  Margaret  v.  The  Oonneetoga, 
«  Wall.  Jr.  116,  Fed.  Cas.  No.  9^070. 

The  word  "costs"  refers  only  to  the  costs 
which  the  defendant  may  have  taxed  in  his 
iavor  in  the  attachment  proceedings. 

Anderson,  Law  Diet.  267;  Apperson  v. 
Mutual  Ben.  L.  Ins.  Co.  38  N.  J.  L.  388. 

The  fees  which  parties  have  to  pay  coun- 
sel for  asserting  their  rights  have  never 
been  considered  as  costs  chargeable  to  the 
party  cost. 

Melancon  v,  Robichaud,  19  La.  357;  Con- 
stant V.  Matteson,  22  111.  546;  Eimer  v. 
Eimer,  47  111.  373;  McDonald  v.  Page, 
Wright  (Ohio)  121;  Frost  v.  Jordan,  37 
Minn.  546,  36  N.  W.  713. 

Assuming  the  word  "damages"  to  be 
broad  enough  to  include  the  expenses  of  de- 
fending the  suit,  yet  must  the  meaning  of 
that  word  be  controlled  and  restrained  by 
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the  word  "costs,"  which  has  special  relation 
to  this  subject. 

Reiohe  v.  Smythe,  13  Wall.  162,  20  L.  ed. 
566;  Sutherland  Stat  Constr.  {  219. 

At  the  time  this  Florida  statute  was 
passed,  attorneys'  fees  were  not  treated  as 
an  element  of  damages  for  any  breach  of 
contract  or  for  the  commission  of  any  tort. 

Skinner  v.  Pinney,  19  Fla.  48,  45  Am. 
Rep.  1 ;  Leffingwell  v.  Elliott,  10  Pick.  204. 

There  is  even  less  reason  for  allowing  at- 
torneys' fees  for  the  recovery  of  property 
taken  under  process  of  law  than  there  is 
for  the  recovery  of  property  taken  by  a 
naked  trespasser. 

Patton  V.  Garrett,  37  Ark.  613. 

Where  the  judge  who  writes  the  opinion 
of  the  court  expresses  a  view  upon  any  point 
or  principle  which  he  is  not  required  to  de- 
cide, his  opinion  as  to  such  point  is  an 
obiter  dictum,  and  is  binding  upon  no  one. 

Hart  V.  Stribling,  25  Fla.  435,  6  So.  455. 

State  decisions  which  treat  the  question 
of  the  measure  of  damages  not  as  one  of 
local  law  or  of  statutory  construction,  are 
not  binding  on  the  Federal  courts. 

Venice  v.  Murdook,  92  U.  S.  501,  23  L.  ed. 
583;  Pana  v.  Bowler,  107  U.  S.  629,  27  L, 
ed.  424,  2  Sup.  Ct.  Rep.  704;  Lake  Shore  d 
M.  S.  R.  Co.  V.  Prentice,  147  U.  S.  106,  37 
L.  ed.  101,  13  Sup.  Ct.  Rep.  261. 

In  construing  statutes  the  Federal 
courts  are  not  required  to  adopt  a  construc- 
tion based  on  the  implications  of  a  judicial 
opinion. 

Caesar  v.  Capell,  83  Fed.  403. 

This  is  not  a  question  of  local  law. 

Sicift  V.  Tyson^  16  Pet.  18,  19,  10  L.  ed. 
871,  872. 

This  court  does  not  follow  the  state 
courts  in  their  construction  of  a  will  or  any 
other  instrument,  as  they  do  in  the  con- 
struction of  statutes. 

Lane  v.  Viok,  3  How.  476,  11  L.  ed.  687,  ap- 
proved in  Barber  v.  Pittsburgh,  Ft.  W.  d  O. 
R.  Co.  166  U.  S.  100,  41  L.  ed.  925,  17  Sup. 
Ct.  Rep.  488.. 

The  fact  that  the  contract  or  bond  was 
ffiven  in  pursuance  of  statute  can  make  no 
difference. 

Blackburn  v.  Portland  Gold  Min.  Co.  175 
U.  S.  571,  44  L.  ed.  276,  20  Sup.  Ct.  Rep. 
222;  Florida  C.  d  P.  R.  Co.  v.  Bell,  176  U. 
S.  321,  44  L.  ed.  486,  20  Sup.  Ct.  Rep.  399; 
DeLamar^s  Nevada  Gold  Min.  Co,  v.  Nes- 
bitt,  177  U.  S.  623,  44  L.  ed..872,  20  Sup.  Ct. 
Rep.  715;  Provident  Sav.  Life  Assur.  Soc. 
V.  Ford,  114  U.  8.  635,  29  L.  ed.  261,  5  Sup. 
Ct.  Rep.  1104. 

Assuming  the  question  to  be  one  of  local 
law,  yet  it  is  the  duty  of  the  court  to  exer- 
cise an  independent  judgment,  because  of 
the  fact  that  the  Florida  court  had  not, 
prior  to  the  execution  of  these  bonds,  passed 
upon  the  right  to  recover  attorneys'  fees  as 
damages  on  an  attachment  bond. 

Burgess  v.  Seligman,  107  U.  S.  1*3,  34,  27 
L.  ed.  365,  2  Sup.  Ct.  Rep.  10;  Pleasant 
Twp.  V.  JEtna  L.  Ins.  Co.  138  U.  S.  67,  72, 
34  L.  ed.  864,  866,  11  Sup.  Ct.  Rep.  215; 
Great  Southern  Fireproof  Hotel  Co.  v. 
Jones,  54  C.  C.  A.  165,  116  Fed.  798. 
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The  removal  of  the  attachment  suits  to 
the  Federal  court  brought  the  subject  with- 
in the  purview  of  the  Federal  statute;  and 
only  such  fees  as  are  thereby  allowed  may 
be  recovered. 

Flanders  v.  Ttoeed,  16  Wall.  462,  21  L.  ed. 
204;  United  States  v.  Treadwell,  16  Fed. 
632. 

According  to  those  authorities  which  rec- 
ognize the  right  to  recover  counsel  fees  on 
attachment  bonds,  all  the  services  rendered 
in  defense  of  the  attachment  proceedings 
must  have  been  capable  of  separation  from 
those  which  would  have  been  incurred  in 
the  defense  of  an  action  in  any  event. 

1  Sedgw.  Damages,  §  237. 

Loss  of  credit  or  custom  generally  involves 
the  intervention  of  the  will  of  strangers,  and 
it  is  therefore  generally  remote.  Thus,  in  a 
cose  of  wrongful  attachment,  no  compensa- 
tion is  allowed  for  loss  of  credit. 

1  Sedgw.  Damages,  $  127. 

The  impairment  of  plaintiff's  credit,  the 
inability  to  sell  lands  levied  on,  or  to  con- 
tract a  loan  upon  the  security  of  such  land, 
was  not  a  proximate,  but  a  remote,  conse- 
quence of  the  attachment. 

Elder  v.  Kutner,  97  Cal.  490,  32  Pac.  663. 

Injuries  to  credit,  reputation,  or  biisiness 
are  too  remote  and  speculative. 

Union  T^at.  Bank  ▼.  Cross,  100  Wis.  174, 
76  N.  W.  992. 

Depreciation  to  real  property  upon  which 
an  attachment  has  been  levied,  which  occurs 
while  the  levy  remains  in  force,  if  there  be 
no  change  of  possession,  is  not  the  imme- 
diate result  of  the  attachment,  and  recovery 
therefor  cannot  be  had  of  the  attaching 
creditor. 

Tisdale  v.  Major,  106  Iowa,  1,  76  N.  W. 
663;  Marx  Bros,  v.  Leinkauff,  93  Ala.  463, 

0  So.  818;  Shinn,  Attachm.  694;  Gerard  v. 
Moore  (Tex.  Civ.  App.)  24  S.  W.  652. 

Damages  to  credit  and  business,  and  lo&i 
of  profito,  cannot  be  recovered  in  a  suit  on 
an  attachment  bond. 

Bates  V.  Clark,  95  U.  S.  204,  24  L.  ed. 
471;  Coulson  ▼.  Panhandle  Nat,  Bank,  4 
C.  C.  A.  616,  13  U.  S.  App.  30,  64  Fed.  869; 
Watson  y.  Sutherland,  6  Wall.  74,  1^  L.  ed. 
680;  North  t.  Peters,  138  U.  S.  271,  34 
L.  ed.  936,  11  Sup.  Ct.  Rep.  346;  Vance  v. 
W.  A.  Vanderoook  Co,  170  U.  S.  480,  42 
L.  ed.  1116,  18  Sup.  Ct.  Rep.  646;  Howard 
y.  StillioeU  d  B,  Mfg.  Co,  139  U.  S.  203,  36 
L.  ed.  149,  11  Sup.  Ct.  Rep.  600;  1  Sedgw. 
Damages,  8th  ed.  S  127 ;  1  Sutherland,  Dam- 
ages, 2d  ed.  S  55;  2  Sutherland,  Damages, 
2d  ed.  I  515;  Drake,  Attachm.  §S  176,  179b; 

1  Shinn,  Attachm.  342;  Wade,  Attachm. 
SS  300,  301;  2  Sedgw.  Damages,  8th  ed. 
SI  682,  436;  Thompson  y.  Webber,  4  Dak. 
240,  20  X.  W.  671;  Watson  y.  Sutherland, 
6  Wall.  74,  18  L.  ed.  680;  Hurd  y.  Barn- 
hart,  58  CaL  07;  Traioick  y.  Martin  Broton 
Co.  79  Tex.  460,  14  S.  W.  664;  Kirbs  y. 
Provine,  78  Tex.  363,  14  S.  W.  849;  Sabine 
d  E.  T.  IL  Co.  y.  Joaohimi,  68  Tex.  497; 
Wallace  y.  Finherg,  46  Tex.  36;  Seattle 
Crockery  Co,  y.  Haley,  6  Wash.  302,  33  Pac. 
650;  Crymble  v.  Mulvaney,  21  Colo.  203, 
40  Pac.  4M;  Casper  y.  Klippen,  61  Minn. 
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353,  63  N.  W.  737;  Anderson  y.  Sloane,  7^ 
Wis.  666,  40  N.  W.  214;  Braunsdorf  y.  FeU- 
ner,  76  Wis.  1,  45  N.  W.  97;  Obeme  r,  Oay- 
lord,  13  111.  App.  30;  Pettit  v.  Mercer,  a 
B.  Mon.  51;  Retdhar  v.  Berger,  8  B.  Mon. 
160;  Holliday  Bros.  v.  Cohen,  34  Aric  707; 
Campbell  v.  Chamberlain,  10  Iowa,  337; 
Lowenstein  v.  Monroe,  65  Iowa,  82,  7  N.  W» 
406;  Weeks  v.  Prescott,  63  Vt.  57;  Johm 
Hutchinson  Mfg.  Co.  y.  Pinch,  91  Mich.  156^ 
61  N.  W.  930;  Levinski  v.  Middlesex  Bkg^ 
Co.  34  C.  C.  A.  452,  92  Fed.  465;  Witherbee- 
V.  Meyer,  166  N.  Y.  446,  60  N.  E.  58;  Cen- 
tral Trust  Co.  y.  Clarke,  34  C.  C.  A.  364,  92: 
Fed.  298. 

An  exceptional  rule  exists  in  Alabama  and 
Tennessee,  by  force  of  statutes,  in  thoM»- 
cases  where  an  attachment  is  maliciously 
sued  out. 

Sedgw.  Damages,  S  683;  Jerman  y.  Stew^ 
art,  12  Fed.  268. 

Profits  that  are  speculative  or  eonjeeturat 
are  not  generally  regarded  as  elements  in 
fixing  damages,  not  because  there  is  any- 
thing in  their  nature,  per  se,  which  demands 
their  rejection,  but  because  they  cannot  be 
estimated  with  reasonable  certainty. 

Hodges  y.  Fries,  34  Fla.  64,  15  So.  682;. 
Chipley  v.  Atkinson,  23  Fla.  206,  1  So.  934. 

Mr.  H.  Bispee  argued  the  cause,  and^ 
with  Mr.  George  C.  Bedell,  filed  a  brief  for 
L.  Bucki  &,  Son  Lumber  Co.: 

Contributing  causes  do  not  defeat  the 
right  to  recover  full  damages  for  the  cause 
complained  of. 

Davis  V.  Garrett,  6  Bing.  716;  Bishop^ 
Noncontract  Law,  S  39;  Grimes  y.  Boxcer- 
man,  92  Mich.  258,  62  N.  W.  761 ;  Ring  y. 
Cohoes,  77  N.  Y.  83,  33  Am.  Rep.  674; 
Hackett  v.  Smelsley,  77  HI.  110;  Peck  y^ 
Neil,  3  McLean,  22,  Fed.  Cas.  No.  10,892; 
Lake  v.  Milliken,  62  Me.  240,  16  Am.  Rep. 
456 ;  8  Am.  k  £ng.  Enc.  Law,  2d  ed.  pp.  680^ 
581 ;  Myers  v.  Malcolm,  6  Hill,  292,  41  Anu 
Dec.  744;  Chacey  y.  Fargo,  5  N.  D.  173^ 
64  N.  W.  932;  Barrett  v.  Third  Ave.  R.  Co. 
45  N.  Y.  628;  Webster  y.  Hudson  River  R. 
Co.  38  N.  Y.  260;  Burrows  v.  March  Ga^ 
d  Coke  Co.  L.  R.  6  Ebcch.  67;  Pastcne  y. 
Adams,  40  Cal.  87;  Beauohamp  y.  Sagina%^ 
Min.  Co,  60  Mich.  163,  45  Am.  Rep.  30» 
16  N.  W.  66. 

It  was  for  the  jury  to  decide  whether  the 
other  so-called  causes  so  infected  plaintiff'e 
business  with  disease  that  it  would  have 
ceased  to  do  business  if  the  other  injury,^ 
the  attachments, — had  not  happened. 

Louisville  d  N.  R.  Co.  v.  Jones,  83  Ala^ 
376,  3  So.  902 ;  Jacksonville,  T.  d  K.  W.  R. 
Co.  y.  Peninsular  Land,  Transp.  d  Mfg.  Co. 
27  Fla.  116,  17  L.  R.  A.  33,  9  So.  653. 

And  the  rule  of  damages  is  a  question  of 
local   law. 

8  Am.  A  Eng.  Enc.  Law,  2d  ed.  p.  681; 
Milwaukee  d  St.  P.  R.  Co.  v.  Kellogg,  94 
U.  S.  470,  24  L.  ed.  257. 

Reasonable  certainty  does  not  mean  abso- 
lute  certainty,   but  reasonable   probability.. 

Sedgw.  Damages,  S  249. 

The  fact  and  amount  of  future  loss  is  %^ 
question  for  the  jury,  which  has  discretion 
in  establishing  it. 
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Sedgw.  Damages,  SS  249,  660,  561;  Alii- 
ton  V.  Chandler,  11  Mich.  542;  M'Neill  ▼. 
Reid,  9  Bing.  68;  Bagley  v.  Smith,  10  N.  Y. 
489,  61  Am.  Dec.  756;  Drigga^v,  Dwight, 
17  Wend.  71,  31  Am.  Dec.  283;  Dushane  v. 
Benedict,  120  U.  S.  647,  30  L.  ed.  814,  7 
Sup.  Ct.  Rep.  696;  Grand  Trunk  R.  Co,  v. 
Ivea,  144  U.  S.  408,  36  L.  ed.  485,  12  Sup. 
Ct.  Rep.  679;  Baltimore  d  0.  /J.  Co,  v. 
Griffith,  159  U.  S.  603,  40  L.  ed.  274,  10 
Sup.  Ct.  Rep.  106;  Warner  v.  Baltimore  d 
0,  R.  Co.  168  U.  S.  330,  42  L.  ed.  491,  18 
Sup.  Ct.  Rep.  68. 

Though  there  may  be  difficulty  in  arriv- 
ing at  the  damages,  there  is  no  reason  for 
not  submitting  the  subject  to  the  jury. 

Simpson  v.  London  d  N.  W.  R.  Co,  L.  R, 
1  Q.  B.  Div.  274;  Wakeman  v.  Wheeler  d 
Wilson  Mfg.  Co.  101  N.  Y.  205,  54  Am.  Rep. 
676,  4  N.  E.  264;  1  Sutherland,  Damages, 
113;  Dennis  v.  Maxfield,  10  Allen,  138; 
Wells  V.  'Sational  Life  Asso,  63  L.  R.  A.  33, 
39  C.  C.  A.  476,  99  Fed.  222. 

The  amount  of  damages  from  interruption 
of  plaintiff's  business  caused  by  the  attach- 
ments must  be  submitted  to  the  jury. 

1  Sedgw.  Damages,  8th  ed.  (§  127,  182; 
Bagley  v.  Smith,  10  N.  Y.  489,  61  Am.  Dec. 
756;  Anvil  Min,  Co.  v.  Humble,  163  U:  S. 
540,  38  L.  ed.  814,  14  Sup.  Ct.  Rep.  876; 
1  Sutherland,  Damages,  §S  54,  59,  70; 
Brooks  V.  Coquard,  5  McCrary,  588,  18  Fed. 
316;  Jerman  y.  Stewart,  12  Fed.  266;  Son- 
nebom  v.  Stewart,  2  Woods,  599,  Fed.  Cas. 
No.  13,176;  Brewer  v.  Jacobs,  22  Fed.  220; 
Marw  Bros.  v.  Leinkauff,  93  Ala.  453,  9  So. 
818;  Tidwell  r.  State,  70  Ala.  38;  Alewander 
V.  Jacoby,  23  Ohio  St.  358;  Grimes  v.  Bou> 
erman,  92  Mich.  260,  52  N.  W.  761;  Du- 
Shane  v.  Benedict,  120  U.  S.  630-648,  30 
L.  ed.  810-814,  7  Sup.  Ct.  Rep.  696;  Pol- 
lock ▼.  Gantt,  69  Ala.  373,  44  Am.  Rep.  519; 
Chaffe  y.  Maokenteie,  43  La.  Ann.  1062,  10 
So.  372. 

It  was  not  the  duty  of  plaintiff,  imposed 
by  law,  to  have  had  cash  in  bank,  securities, 
or  other  property  not  levied  on,  to  enable 
it  to  continue  in  business. 

lUinois  C.  R.  Co.  v.  Cobb,  64  HI.  128; 
Derry  v.  Flitner,  118  Mass.  131;  Watson  t. 
Sutherland,  6  Wall.  74,  18  L.  ed.  580; 
Vorth  V.  Peters,  138  U.  8.  271,  34  L.  ed. 
036,  11  Sup.  Ct.  Rep.  346. 

All  parties  concerned  in  wrongfully  issu- 
ing a  statutory  attachment  are  in  the  posi- 
tion of  and  liable  as  trespassers  as  soon  as 
the  attachment  is  dissolved.  They  are  lia- 
ble in  damages  sustained  by  such  trespass., 
though  they  acted  in  good  faith  and  in  the 
belief  that  they  were  entitled  to  the  writ. 

Hundley  v.  Chadick,  109  Ala.  576,  19  So. 
846;  Bryan  v.  Congdon,  29  C.  C.  A.  670, 
57  U.  S.  App.  505,  86  Fed.  223;  Kerr  v. 
Mount,  28  N.  Y.  666;  Northrup  v.  MoGill, 
27  Mich.  234;  1  Sedgw.  S  59. 

The  supreme  court  of  Florida  has  held 
that  the  condition  of  the  attachment  bond 
includes  elements  of  damages  for  which  a 
naked  trespasser  is  not  liable  in  a  conunon- 
law  action  of  trespass. 

WUtich  y.  O'Neal,  22  Fla.  692;  Goneales 
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V.  De  Funiak  Havana  Tobacco  Co.  41  FTo^ 
477. 

When  no  Federal  element  is  involved,  the 
elements  of  damages  recoverable  on  an  in- 
junction and  attacoment  bond  are  questione 
of  local  law. 

Tullock  V.  Mulvane,  184  U.  S.  497,  46 
L.  ed.  657,  22  Sup.  Ct.  Rep.  372;  Missouri^ 
K.  d  T.  R.  Co,  V.  Elliott,  184  U.  S.  630,  46 
L.  ed.  673,  22  Sup.  Ct.  Rep.  446. 

The  condition  of  the  bond,  being  fixed  by 
the  remedial  statute,  should  be  liberally 
construed.  At  least,  it  should  be  fiHiven  its 
natural  construction,  and  the  well-under- 
stood meaning  of  the  words  employed  should 
be  applied  to  effectuate  the  legitimate  in^ 
tent. 

Mitchell  V.  Duncan,  7  Fla.  13;  Hardee  y» 
Langford,  6  Fla.  23;  Betton  v.  Willis,  1 
Fla.  226;  Southern  Bell  Teleph.  d  Teleg^ 
Co,  V.  D'Alemberte,  39  Fla.  25,  21  So.  670; 
1  Shinn,  Attachm.  §S  153,  173,  294;  Frankei 
V.  Stem,  44  Cal.  168. 

Compensatory  and  actual  damages  are 
identical,  and  they  should  be  commensurate 
with  the  injury  suffered. 

Birdsall  v.  Coolidge,  93  U.  S.  64,  23  li- 
ed. 802;  Wicker  v.  Hoppock,  6  Wall.  99, 
18  L.  ed.  753;  Dow  v.  Humbert,  91  U.  S. 
298,  23  L.  ed.  370. 

The  obligors  are  liable  in  consequential 
damages  to  the  extent  of  all  actual  and  com- 
pensatory damages  that  can  be  traced  to  the 
writs. 

1  Sedgw.  Damages,  S§  110-112,  125;  Eten 
T.  Luyster,  60  N.  Y.  252. 

Where  the  plaintiff  has  been  deprived  of 
machinery  or  other  means  of  carrying  on 
his  business,  he  may  recover  for  loss  of 
business,  if  such  loss  naturally  followed. 

1  Sedgw.  Damages,  (  133;  Waters  y. 
Towers,  8  Exch.  401;  New  York  d  C.  Min. 
Syndicate  d  Co.  v.  Fraser,  130  U.  S.  611,  32 
L:  ed.  1031,  9  Sup.  Ct.  Rep.  665;  Jolly  v. 
Single,  16  Wis.  280;  Savannah,  F.  d  W.  R. 
Co.  V.  Pritchard,  77  Ga.  412,  1  S.  E.  261; 
Van  Winkle  y.  Witkins,  81  Ga.  93,  7  S.  B. 
644;  Sitton  v.  Macdonald,  25  S.  C.  68,  60 
Am.  Rep.  484;  New  Haven  S.  B.  Co.  v.  The 
Mayor,  86  Fed.  716;  1  Shinn,  Attachm. 
S  184. 

Loss  of  profits  by  interruption  of  business 
and  like  damages  caused  by  the  writs,  were 
proper  elements  of  damages. 

Pollock  y.  Gantt,  69  Ala.  373, 44  Am.  Rep. 
619;  1  Shinn,  Attachm.  §S  188,  190,  pp.  327, 
342;  Carpenter  y.  Stevenson,  6  Bush,  259  f 
Knapp  d  S,  Co.  v.  Barnard,  78  Iowa,  S47» 
43  N.  W.  197;  Marqueze  v.  Sontheimer,  69" 
Miss.  430;  Byrne  v.  Gardner,  33  La.  Ann. 
6;  Floumoy  v.  Lyon,  70  Ala.  308;  Obeme 
y.  Gaylord,  13  111.  App.  30;  Mayer  v.  Duke^ 
72  Tex.  445, 10  S.  W.  565 ;  1  Sedgwick  Dam- 
ages, §S  127,  134,  182;  Nero  York  d  C.  Min. 
Syndicate  d  Co.  r.  Fraser,  130  U.  S.  611^ 
32  L.  ed.  1031,  9  Sup.  Ct.  Rep.  665;  Du- 
Shane  v.  Benedict,  120  U.  S.  631,  30  L.  ed. 
810,  7  Sup.  Ct.  Rep.  696;  McAfee  v.  Crof- 
ford,  13  How.  447-455,  14  L.  ed.  217-221; 
Allison  y.  Chandler,  11  Mich.  642;  Bagle^ 
y.  Smith,  10  N.  Y.  489,  61  Am.  Dec.  756; 
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AnvU  Min.  Co.  t.  Sumhle,  153  U.  6.  540, 
S8  L.  ed.  814,  14  Sup.  Ct.  Rep.  876;  Foto- 
<ird  ▼.  Stillwell  d  B.  Mfg.  Co.  139  U.  S.  199- 
206,  35  L.  ed.  147-151,  11  Sup.  Ct.  Rep. 
•500;  Cinoinnati  Siemena-Lungren  OoB  lU 
-iuminating  Co,  v.  Western  Siemena-Lungren 
<7o.  152  U.  S.  200,  38  L.  ed.  411,  14  Sup.  Ct. 
Hep.  523;  Hundley  t.  Chadiok,  109  Ala. 
^75,  19  So.  845;  Birmingham  Dry  Gooda  Co, 
-v,  Finley,  122  Ala.  534,  26  So.  138;  Pollook 
w.  Ganti,  69  Ala.  873,  44  Am.  Rep.  519; 
floumoy  y,  Lyon,  70  Ala.,308 ;  Doll  ▼.  Coop- 
er, 9  Lea,  576;  Grimes  v.Botijenyian,  92  Mich. 
258,  52  N.  W.  761;  Sonnehorn  v.  Stetoart, 
2  Woods,  603,  Fed.  Caa.  No.  13,176,  Re- 
versed in  98  U.  6.  187,  25  L.  ed.  116,  but 
not  on  this  ground;  Meyer  ▼.  Fagan,  34 
Neb.  184,  51  N.  W.  753 ;  Kyd  v.  Cook,  56 
Neb.  71,  76  N.  W.  524;  Hangen  v.  Haohe- 
mei9ter;U4  N.  Y.  566,  5  L.  R.  A.  137,  21 
N.  E.  1046;  Marx  Bros,  v.  Leinkauff,  93 
Ala.  453,  9  So.  818;  Brewer  v.  Jacobs,  22 
Fed.  220;  Kennedy  v.  Meaoham,  18  Fed. 
312;  Comer  v.  Mackintosh,  48  Md.  389;  2 
Oreenl.  Ev.  (  268.;  Wilcox  v.  Plummer,  4 
Pet.  172,  182,  7  L.  ed.  821,  824;  Majne, 
Damages,  33-35. 

When  there  is  no  intermediate  efficient 
cause,  the  ori^nal  wrong  must  be  consid- 
ered as  reaching  the  effect,  and  as  proxi- 
mate to  it.  Refinements  beyond  this  rule 
4ire  too  remote  for  rules  of  social  conduct. 

Mikoavkee  d  St,  P,  R,  Co,  ▼.  Kellogg,  94 
V.  S.  470,  476,  24  L.  ed.  257,  259;  /Etna  F, 
ins.  Co,  V.  Boon,  95  U.  S.  117-132,  24  L.  ed. 
395-399. 

The  relation  of  cause  and  effect  is  for  the 
jury. 

^tna  F,  Ins,  Co,  ▼.  Boon,  95.  U.  S.  117- 
132,  24  L.  ed.  395-399;  Jacksonville,  T,  d 
JT.  W,  R,  Co.  V.  Peninsular  •Land,  Transp. 
4,  Mfg.  Co.  27  Fla.  116,  17  L.  R.  A.  33,  9 
So.  653. 

Damages  to  credit,  though  generally  too 
jremote  are  not  always  sa 

Pettit  V.  Mercer,  8  B.  Mon.  51;  Reidhar 
-F.  Berger,  8  B.  Mon.  160;  Holliday  Bros,  t. 
Oohen,  34  Ark.  707 ;  State  use  of  Roe  ▼. 
Thomas,  19  Mo.  613,  61  Am.  Dec.  580; 
Offutt  V.  Edicards,  9  Rob.  (La.)  90;  Camp- 
hell  v.  Chamberlain,  10  Iowa,  337;  Mitchell 
•V.  Harcourt,  62  Iowa,  349,  17  N.  W.  581; 
JiacFarland  ▼.  Lehman,  38  La.  Ann.  351; 
Kaufman  v.  Armstrong,  74  Tex.  65,  US. 
W.  1048. 

The  value  of  the  use  of  the  property  seized 
and  taken  from  defendant  by  virtue  of  the 
writ  may  be  recovered  in  an  action  on  the 
hand. 

2  Sutherland,  Damages,  2d  ed.  521;  2 
Sedgw.  Damages,  S  682. 

Where,  in  a  case  of  malicious  attachment, 
injuries  to  credit  are  sustained,  they  may 
be  recovered  for. 

1  Shinn,  Attachm.  S  379;  Lawrence  v. 
Eagerman,  56  111.  68,  8  Am.  Rep.  674; 
Parks  V.  Young,  75  Tex.  278,  12  S.  W.  986; 
Kaufman  v.  Armstrong,  74  Tex.  05,  US. 
*W.  1048;  Marx  Bros.  v.  Leinkauff,  93  Ala. 
453,  9  So.  818;  Bradley  v.  Borin,  53  Kan. 
«28.  36  Pac.  977;  Pettit  v.  Mercer,  8  B. 
Mon.  51;  MacFarland  v.  Lehman,  38  Ia. 
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Ann.  351;  Sonnebom  v.  Stewart,  2  Woods, 
599,  Fed.  Cas.  No.  13,176;  Wheeler  t.  Hot^ 
son^  161  Mass.  370,  37  N.  £.  382.. 

Damages* for  injujy  to  credit  are  some- 
times allowed. 

Meyer  v.  Fagan,  84  Neb.  184,  51  N.  W. 
753;  Kyd  v.  Oooik,  56  Neb.  71,  76  N.  W. 
524;  Lewis  v.  Taylor  (Tex.  Civ.  App.)  24 
S.  W.  92;  Hangen  v.  Haohemeister,  114  N. 
Y.  566,  5  L.  R.  A.  137,  21  N.  E.  1046; 
Haverly  v.  Elliott,  39  Neb.  201,  57  N.  W. 
1010;  Floumoy  v.  Lyon,  70  Ala.  308;  Pol- 
lock V.  Gantt,  69  Ala.  373,  44  Am.  Rep. 
519;  Birmingliam  Dry  Goods  Co,  v.  Finley, 
122  Ala.  534,  26  So.  138;  Doll  v.  Cooper, 
9  Lea,  576;  Brewer  v.  Jacobs,  22  Fed.  220; 
Kennedy  v.  Meacham,  18  Fed.  312;  Cfrimes 
V.  Bowermam,  92  Mich.  258,  52  N.  W.  751; 
McVeagh  v.  Bailey,  29  111.  App.  606;  Son- 
nebom V.  Stetoart,  2  Woods,  603,  604,  Fed. 
Cas.  No.  13,176;  1  Sedgw.  Damages,  (  127, 
p.  184;  1  Sutherland,  Damages,  S  77;  Prehn 
V.  RoyaX  Bank,  5  L.  R.  Exch.  92;  Schaffner 
V.  Ehrman,  139  III.  109,  15  L.  R.  A.  134, 
28  N.  E.  917;  Blair  v.  Kinoh,  It,  L.  R.  10 
0.  L.  234;  8  Am.  ^  Eng.  Ene.  of  Law,  2d  ed. 
p.  634. 

Publication  of  notices  of  the  attachment 
may  be  properl]^  put  in  evidence  for  the 
purpose  of  showing  injury  to  business  and 
credit. 

Brand  v.  Hinchman,  68  Mich.  590,  36 
N.  W.  664;  Waples,  Attachm.  2d  ed.  1012. 

Counsel  fees  are,  under  the  laws  of  Flor- 
ida, proper  elements  of  damages,  within  the 
condition  of  the  bonds. 

L,  Bucki  d  Son  Lumber  Co,  v.  Fidelity 
d  Deposit  Co,  48  C.  C.  A.  436,  109  Fed.  393; 
Wittlch  V.  0*Neali  22  Fla.  592;  Carter  y. 
Bennett,  6  Fla.  258;  Gonzales  v.  De  Funiak 
Havana  Tobacco  Co,  41  Fla.  471,  26  So. 
1012.- 

There  is  a  stronger  reason  for  allowing 
such  fees  on  an  attachment  than  on  an  in- 
junction bond. 

Territory  ex  rel,  Lyser  v.  Rindskopf,  6 
N.  M.  93,  20  Pac.  180;  Oelrichs  v.  Spain, 
15  Wall.  211,  sub  nom,  Oelrichs  v.  Williams, 
21  L.  ed.  43. 

The  obligor,  when  the  case  was  removed 
to  the  Federal  court,  must  then  have  con- 
templated that  the  Federal  court,  if  not 
bound  by  a  prior  state  decision,  would  con- 
strue the  bond  and  determine  the  liability 
in  harmony  with  prior  decisions  of  the  state 
court. 

Burgess  v.  Seligman,  107  U.  S.  21-34,  27 
L.  ed.  361,  2  Sup.  Ct.  Rep.  10.  . 

The  very  general  rule  prevailing  in  most 
of  the  states  is  that  counsel  fees  are  a  proper 
element  of  damages. 

1  Sedgw.  Damages,  S  237. 

Counsel  fees  were  held  to  be  an  element 
of  damages  in  the  following  Federal  cases: 

Territory  ex  rel.  Lyser  v.  Rindskopf,  5 
N.  M,  93,  20  Pac.  180;  Chambers  v.  Upton, 
34  Fed.  474-476;  Blunk  v.  Atchison,  T.  d 
S.  F.  R.  Co.  38  Fed.  311-317;  Sonnebom  v. 
Stewart,  2  Woods,  G03,  Fed.  Cas.  No. 
13,176;  Tiblier  v.  Alford,  12  Fed.  263; 
Lake  Shore  d  M.  S,  R.  Co.  v.  Prentice,  147 
U.  S.  103-111,  37  L.  ed.  98-102,  13  Sup.  Ct. 
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Rep.  261;  ymcark  San,  Insi.  t.  Panhcr9i, 
7  Bias.  99-101,  Fed.  Cas.  No.  10,142. 

So  far  as  any  question  of  public  policy  is 
involved,  eaoh  state  declares  its  own  upon 
all  questions;  and  when  declared  it  is  con- 
clusive on  the  Federal  courts, — especially 
so  on  a  rule  of  damages  arising  out  of  con- 
tract. 

Hartford  F.  Ina,  Co.  t.  Chicago,  M.  A  8i. 
P.  R.  Co.  175  U.  8.  91,  44  L.  ed.  84,  20  Sup. 
Ct.  Rep.  38;  Meyer§  v.  Block,  120  U.  S.  210, 
80  L.  ed.  643,  7  Sup.  Ct.  Rep.  525;  Vance 
y.  W.  A.  Vanderoook  Co.  170  U.  S.  472, 
473,  42  L.  ed.  1112,  18  Sup.  Ct.  Rep.  645. 

Mr.  Justice  Brower  delivered  the  opin- 
ion of  the  court: 

The  principal  question  arises  in  the  claim 
to  recover  counsel  fees  incurred  in  securing 
the  dissolution  of  the  attachments.  The 
reasonable  value  of  such  fees  was  specially 
found  by  the  jury  to  have  been  $7,500.  The 
circuit  court  refused  to  include  this  in  its 
judgment,  but  the  court  of  appeals  ruled 
otherwise,  and  ordered  judgment  for  that 
sum  in  addition  to  the*  amount  of  the  gen- 
eral verdict 

By  the  law  of  Florida,  counsel  fees  in- 
euri«d  in  securing  the  dissolution  of  an  at- 
tachment are  recoverable  in  actions  upon  at- 
tachment bonds.  This  was  distinctly  ruled 
in  Conzalea  v.  De  Funiak  Havana  Tobacco 
Co.  41  Fla.  471,  26  So.  1012,  in  which  the 
second  iKadnote  recites  that  "iittomflBrs'  fees 
and  other  expenses  incurred  in  relation  to 
the  attachment,  or  in  procuring  its  disso- 
lution, are  properly  allowed  as  elements  of 
damage  in  actions  upon  attachment  bonds." 
And  this  is  conclusive,  for  by  Mcdellan's 
Diff.  345,  i  21,  it  is  provided  that  "the 
judges  of  the  supreme  court  of  this  state 
shall,  in  deciding  cases,  prepare  and  make 
a  syllabus  or  statement  of  the  points  and 
principles  intended  to  be  dedaed  by  the 
court,  which  shall  be  published  in  the  re- 
ports in  lieu  of  that  usually  prepared  by 
the  reporter."  Hart  v.  8trihling,  25  Fla. 
435,  6  So.  455.  It  is  true,  as  contended  by 
eounsel,  that  the  case  in  41  Fla.  was  not  de- 
cided until  after  the  bonds  sued  on  in  this 
case  had  been  executed,  but  the  decision  de- 
clares the  law  of  the  state,  and  that,  in  the 
absence  of  statutes  affecting  the  question, 
[137]*must  be  taken  to  have  been  alwavs  the  law. 
And  in  its  opinion  the  court  refers  as  au- 
thority, among  other  cases,  to  Wittich  v. 
O'tfeal,  22  Fla.  592,  599  (decided  in  1886), 
in  which  it  was  held'  that,  "in  a  suit  on  the 
bond  given  to  obtain  a  temporary  injunc- 
tion, counsel  fees  incurred  by  the  defendant 
in  the  suit  to  dissolve  such  injunction  are 
damages  that  may  be  recoverea,  if  covered 
by  language  of  the  bond."  In  the  opinion 
in  that  case  the  court,  while  conceding  that 
other  appellate  courts  had  ruled  differently 
(among  them  this  court  in  Oelricha  v. 
Spain,  15  Wall.  211,  sub  nom,  Oelrieha  v. 
WilUama,  21  L.  ed.  43),  declined  to  follow 
such  ruling,  and  said: 

"It  seems  just  and  right  that  where  a 
party  asks  the  interposition  of  the  power  of 
the  courts,  in  advance  of  a  trial  of  the  mer- 
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its  of  the  cause,  to  deprive  the  defendant  of 
some   right   or   privil^e   claimed  by  hinv 
even  though  temporarily,  that,  if  on  inves- 
tigation it  is  found  that  the  plaintiff  had: 
no  just  right  either  in  the  law  or  the  facts- 
to  justify  nim  in  asking  and  obtaining  from 
the  court  such  a  harsh  and  drastic  exercise- 
of  its  authority  that  he  should  indemnify 
the  defendant  in  the  language  of  his  bondi 
for  'all  damages  he  might  sustain,'  and  that 
reaaonahlc  counsel  fees  necessary  to  the  re- 
covering of  such  injunction  are  properly  m» 
part  of  his  damage." 

The  promise  in  the  bonds  sued  on  here  ia* 
like  that  referred  to  In  the  language  just 
quoted,  and  was  "to  pay  all  costs  and  diam- 
ages  which  the  said  L.  Bucki  Lumber  Com- 
pany may  sustain  in  consequence  of  it,  the 
said  Atlantic  Company's  improperly  suing 
out  said  attachment."  Liabili^  /or  these 
counsel  fees,  being,  as  declared  by  its  high* 
est  court,  a  part  of  the  obligation  assumed 
by  the  obligor  in  an  attachment  bond  given 
in  the  courts  of  Florida,  should  be  enforced 
in  every  court  in  which  an  action  on  suclk 
a  bond  is  brought.  This  action  was  com* 
menced  in  a  circuit  court  of  the  stat^  and*, 
if  it  had  proceeded  there  to  judgment,  un- 
questionably a  liability  for  counsel  fees* 
would  have  been  sustained;  and  it  cannot 
be  that  by  removing  the  case  to  the  Federal 
court  such  liability  has  been  taken  away. 
In  Tuilook  V.  Mulvane,  184  U.  S.  497,  505^ 
46  L.  ed.  657,  663,  22  Sup.  Ct.  Rep.  372,  375, 
we  held  that  when  a  bond  had  been  given  in 
a  case  pending  in  the  Federal  court,  and  an 
action  was  thereafter  brought  in  the  state 
eourt  on  such  *bond,  the  rule  of  liability  was[18Q 
that  existing  in  the  Federal  court  in  which 
the  bond  was  given,  and  said: 

"It  is  clear  that  if  it  be  true  that  the 
bond  given  in  a  Federal  court  of  equity  on 
the  granting  of  an  injunction  is  not  to  be 
construed  with  reference  to  the  rules  of  law . 
applicable  to  such  bonds  in  sndi  court,  then 
there  can  be  no  certain  ^^eral  rule  by 
which  to  determine  the  liability  of  the  ob- 
ligors upon  the  bond.  Their  responsibili^ 
would  be  one  thing  in  a  court  of  the  United 
States  and  a  different  thing  m  the  courts  of 
the  various  states,  which  would  imply  that 
the  parties  did  not  contract  with  raference 
to  any  definite  rule  of  liability."  See  also 
Missouri,  K.  A  T.  R.  Co.  v.  Elliott,  184  U. 
S.  530,  46  L.  ed.  673,  22  Sup.  Ct.  Rep.  446. 

In  reference  to  the  other  alleged  errors, 
the  court  of  appeals,  without  referrinff  to 
them  in  particular,  said:  "On  the  fullest 
consideration  of  the  whole  case,  we  conclude 
that  the  record  presents  no  error  on  the  part 
of  the  trial  juage  for  which  the  judgment 
should  be  reversed." 

We  do  not  wonder  at  this  observation  of 
the  court  of  appeals,  as  we  find  from  the 
record  that  the  plaintiff  filed  in  that  court 
thirty-seven  assignments  d  error,  covering 
seventera  printed  pages,  and  the  defendant 
thirty-nine  such  assignments.  It  may  be 
true,  as  the  Scriptures  have  it,  that  "in  the 
multitude  of  counselors  there  Is  safety,** 
but  it  is  also  true  that  in  a  multitude  of - 
assignments  of  error  there  is  danger. 
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rcrlinps  it  is  well  to  first  briefly  outline 
the  case  and  the  testimony.  Prior  to  Oc- 
tober, 18i)7,  the  Atlantic  Company  had  un- 
der contract  been  engaged  in  furnishing  the 
iSucki  Company  with  logs  with  which  to  op- 
erate its  sawmills,  at  the  rate  of  2,000,000 
feet  per  month.  It  canceled  its  contract  on 
account  of  an  alleged  breach  by  the  Bucki 
Company,  and  brought  the  two  actions  at 
law,  one  for  $200,000  damages,  resulting 
from  such  breach,  and  the  other  for  $9,- 
OSO.SO.  claimed  to  be  due  for  logs  delivered, 
and  in  these  actions  sued  out  the  two  at- 
tachments. They  were  levied  upon  the  mill 
plant,  the  logs,  lumber,  and  au  other  per- 
gonal property  of  the  Bucki  Company. 
While  the  personal  property  was  taken  into 
possession  by  the  sheriff,  the  mill  was  a 
liv'-  V  ■>  o  *  .  f  tho  r'^-ilty,  and  the  writs 
{139]did  *not  operate  to  dispoesees  the  Bucki 
Company  theretrom,  but  simply  established  a 
lien  upon  it.  By  forthcoming  bonds  the  per- 
sonal property  was,  after  a  few  days,  re- 
leased, and  subsequently  the  attachments 
^ere  dissolved.  On  the  trial,  the  plaintiff 
was  permitted  to  show  the  extent  of  its  mill 
plant,  the  amount  of  business  it  had  been 
doing  in  prior  years,  the  net  profits  of  such 
business  during  the  nine  or  ten  months  pre- 
•cediiig  the  levy  of  the  attachments,  the  or- 
ders and  contracts  which  it  had  on  hand  for 
tinil>er  and  lumber,  an  alleged  increase  in 
the  price  of  timber  in  the  year  succeeding 
the  levy.  There  was  testimony  bearing  upon 
the  question  of  its  aMlity  to  get  logs  else- 
^v  1 1  ore,  the  means  of  transporting  t£em  to 
its  plant,  and  the  existence  of  negotiations 
for  a*  loan  of  money  secured  by  the  mate- 
ria t  it  then  had  on  hand.  There  was  evi- 
■dencc  also  tending  to  show  the  financial  con- 
<iltion  of  the  company,  its  default  in  certain 
payments,  and  efforts  it  made  to  utilize  its 
property  subsequently  to  the  attachments. 
jAfter  all  the  testimony  had  been  presented, 
the  defendant  made  a  motion  in  writing  to 
exclude  a  number  of  items  thereof  from  the 
consideration  of  the  jury,  upon  which  mo- 
tion the  court  ruled  as  follows: 

''This  cause  coming  on  to  be  heard  on  a 
motion  of  the  defendant's  attorney  to  ex- 
clude certain  testimony  from  the  jury,  and 
It  being  considered  that,  under  the  testi- 
fnony  introduced,  any  damages  arising  from 
the  consideration  of  injury  to  credit  or  loss 
of  profits  would  be  too  remote,  uncertain 
«nd  speculative,  it  is  therefore  ordered  that 
this  motion  be  granted  as  to  the  testimony 
celating  to  the  cost  of  manufacturing  lum- 
^r  and  the  supply  of  timber  lands;  all  tes- 
timony to  the  aamage  to  credit,  loss  of  prof- 
its, and  all  evidence  relative  to  the  market 
prices  of  lumber  subsequent  to  the  attach- 
inient.  That  in  regard  to  the  profits  plain- 
tiff's mill  had  been  making  prior  to  Octo- 
t)er  1.  1807,  be  retained  and  considered  only 
for  the  purpose  of  determining  the  actual 
^danmjses  suffered  during  the  time  the  opera- 
twn  of  the  mill  was  suspended  on  account 
of  the  attncbment.  and  the  motion  be  denied 
in  n''  other  respects." 

And  in  making  this  ruling  it  said: 

**This  order  is  made  at  this  time  only  for 
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the  purpose  of  confining  the  argument  to  the 
Juiy  upon  these  lines.  I  am  fully  *sati8fied[l40I 
in  my  own  mind  that  damages  from  the  loss 
of  profits  arising  from  the  subsequent  or  fu- 
ture business  which  might  possibly  have 
been  carried  on  is,  under  the  evidence,  too 
remote  and  speculative  for  the  testimony  to 
go  to  the  jury.  Some  courts  have  held 
that  every  fact  should  go  to  the  jury  to  be 
considered,  but  theUnited  States  courts  have 
uniformly  held  that  where  the  testimony  is 
such  that  any  reasonable  man,  or  any  rea- 
sonable court,  could  view  it  in  but  one  light, 
the  court  may  exclude  it  from  the  jury.  In 
this  matter  I  have  admitted  the  t^timony, 
but  I  fail  to  find  that  there  is  such  evidence 
of  damage  from  loss  of  future  profits  as 
should  go  to  the  jury.  If  there  was  no  com- 
bination of  circumstances  other  than  the  at- 
tachment; had  a  third  party  come  in  and 
levied  an  attachment  and  stopped  the  busi- 
ness, and  there  had  been  no  suspension  save 
by  the  attachment, — ^then  there  might  have 
l>een  such  testimony  as  would  prove  a  loss 
of  profits;  but  in  this  case  the  particular 
circumstances,  the  suspension  of  the  con- 
tract for  the  deliveiy  of  logs  and  the  bring- 
ing of  the  two  common-law  suits,  so  changM 
the  circumstances  that  there  is  no  certainty 
that  there  could  have  been  any  profit. 

"Every  author  of  authority  referred  to, 
even  by  the  plaintiff's  attorney,  says  there 
must  be  some  certainty. 

"Now  the  certainty  of  profits  here  depends 
upon  this:  It  is  claimed  that  on  account 
of  these  attachments  the  plaintiff's  credit 
was  injured;  that,  had  it  not  been  for  the 
attachments,  money  could  have  been  bor- 
rowed, timber  land  or  stumpage  could  have 
been  procured,  logs  could  have  been  pro- 
cured profitably;  if  logs  could  have  been 
procured  profitably,  lumber  could  have  been 
manufactured  and  marketed  profitably. 
Now,  between  the  borrowing  of  the  money 
and  the  marketing  of  the  lumber  there  are 
so  many  uncertainties  that  the  court  cannot 
say  that  there  is  sufficient  to  justify  the 
jury  in  finding,  perhaps,  large  damages 
against  the  defendant  in  this  case  on  ac- 
count of  loss  of  credit  and  profit, — ^from  the 
le^ing  of  the  attachments." 

The  plaintiff  excepted  cm  the  ground  of 
an  invasion  of  the  province  of  the  jury,  and 
because  it  was,  as  it  alleged,  misled  by  the 
rulings  of  the  court  in  admitting  such  tes- 
timony, and  therefore  failed  to  introduce 
other  testimony  which  it  claimed  *to  pos8es8[141) 
and  which  upon  another  theory  would  have 
toided  to  show  the  damages  it  had  sus- 
tained. Because  it  was  so  misled  it  also 
filled  a  motion  to  discharge  the  jury  and 
postpone  the  trial  of  the  case,  which  motion 
was  denied  and  the  case  submitted  to  the 
jury.  Many  instructions  were  asked  by 
counsel  on  both  sides  looking  to  the  questicm 
of  damages,  and  exceptions  were  taken  to 
the  refusal  of  the  court  to  give  those  in- 
structions. In  its  general  charge  the  court 
said: 

"The  only  question  is  a  clear-cut  ques- 
tion. It  is,  How  much  damages  did  the 
Bucki  Company  suffer!    This   question   be- 
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<oineB  more  difficult  by  reason  of  facts  and 
drcumstances  attending  the  writs  of  attach- 
ment. At  the  time  the  writs  of  attachment 
were  levied  there  were  two  common-law. 
«aiU  commenced,  both  of  which  have  been 
terminated.  That  is  one  attending  circum- 
stance. The  other  is  that  the  Atlantic  Lum- 
ber Company  canceled  its  contract  or  consid- 
ered it  canceled.  That  is,  the  Atlantic 
Company  refused  and  ceased  to  deliver  any 
more  logs  to  the  Bucki  Company.  So  that 
^e  three  combining  circumstances,  the  levy 
of  the  writs  of  attachment,  the  ceasing  to 
famish  logs,  and  the  common-law  suits 
unite  in  being  the  cause  fof  subsequent  suf- 
fering of  damage  by  the  Bucki  Company. 

'^ut  in  this  case  the  attachment  did  not 
cause  the  stoppage  of  the  furnishing  of  logs, 
nor  did  the  issuing  of  the  attachment  cause 
the  institution  of  the  common-law  suits. 

**1  have,  therefore,  as  you  have  seen  in 
the  course  of  the  case,  granted  a  motion  to 
exclude  from  your  consideration  all  testi- 
mony as  to  damages  for  loss  of  credit  and 
all  testimony  as  to  all  profits  the  Bucki 
Company  might  have  made  in  the  future  in 
procuring  capital,  in  procuring  lands,  in 
procuring  logging  plants,  and  procuring  logs 
at  a  profit,  and  so  manufacturing  lumber 
therefrom  at  a  profit. 

"I  therefore  instruct  you,  gentlemen,  that 
the  damage  must  be  confined  to  the  damages 
suffered  by  the  detention  of  the  mill  for  the 
time  being;  those  damages  that  have  arisen 
142]by  the  'detention  of  and  taking  the  mill 
properties  from  the  possession  of  the  plain- 
tiff." 

Without  further  quotations,  enough  ap- 
pears to  show  the  general  scope  of  the  rul- 
ings of  the  court  in  reference  to  the  meas- 
ure of  damages,  and,  even  conceding  that  its 
action,  as  said  by  the  court  of  appeals,  '*is, 
in  several  particulars,  subject  to  the  criti- 
cism which  is  leveled  at  it  by  some  of  the 
other  numerous  assignments  of  error,"  we 
are  of  opinion  that  there  was  no  such  sub- 
stantial error  as  justifies  a  reversal  of  the 
judgment  That  there  may  be  such  cer- 
tainty of  profits  as  in  some  actions  for 
breach  of  contract  will  justify  their  recov- 
ery is  undoubtedly  true.  Howard  v.  Still- 
weU  d  B.  Mfg.  Co.  139  U.  S.  199,  206,  35 
L.  ed.  147,  160,  11  Sup.  Ct.  Rep.  500;  Cin- 
dnnati  Siemena-Lujigren  Oas  Illuminating 
Co,  V.  Western  Siemens- Lungren  Co.  162  U. 
8.  200,  38  L.  ed.  411,  14  Sup.  Ct.  Rep.  623; 
AnvU  Min.  Co.  v.  Humble,  163  U.  S.  640, 649, 
38  L.  ed.  814,  817,  14  Sup.  Ct.  Rep.  876.  If 
this  action  had  been  one  by  the  Bucki  Com- 
pany against  the  Atlantic  Company  to  re- 
cover diamages  for  a  breach  of  its  contract 
to  deliver  logs,  the  inquiry  as  to  profits 
might  have  been  broader  than  was  permit- 
ted in  the  present  case.  But,  as  pointed  out 
in  the  charge  of  the  court,  the  failure  of  the 
Atlantic  Company  to  further  deliver  logs 
was  not  caused  by,  or  the  direct  result  of, 
the  attachments.  By  signing  these  bonds 
the  surety  did  not  agree  to  become  rcspon- 
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sible  for  all  the  damages  which  the  Bucki 
Company  might  sustain  by  every  act  of  the 
Atlantic  Company,  but  simply  that  it  would 
be  responsible  for  the  damages  iiesulting  di- 
rectly from  the  attachments.  The  direct  result 
of  the  attachments  was  the  placing  of  a  lien 
upon  the  realty,  and  for  a  certain  time  in- 
terrupting the  Bucki  Company's  business  by 
taking  possession  of  its  personal  property, 
and  the  damages  which  resulted  directly 
from  these  alone  were  the  damages  which 
the  surety  conipany  agreed  to  become  re- 
sponsible for.  The  court  very  properly  ad- 
mitted in  evidence,  and  permitted  the  jury 
to  consider,  the  net  profits  which  had  been 
earned  from  the  carrying  on  of  the  business 
in  the  few. months  prior,  not  as  in  and  of 
itself  constituting  the  measure  of  damages, 
but  as  tending  to  Show  what  damages  the 
Bucki  Company  sustained  by  the  brief  in- 
terruption of  its  business.  When  the  lien 
on  the  realty  was  ended  and  the  personal 
property  restored,  the  attachments  *had[143) 
spent  their  force  and  the  surety  company 
became  responsible  for  all  the  damages  at- 
tributable directly  to  the  attachments.  The 
failure  to  further  deliver  logs,  and  the  re- 
flection on  the  credit  of  the  Bucki  Company 
by  the  bringing  of  the  actions  may  also  have 
damaged  or  added  to  the  damages  of  the 
Bucki  Company,  but  such  result  was  not 
due  to  the  attachments.  The  Atlantic  Com- 
pany, and  not  the  surety  company,  was  the 
party  responsible  therefor. 

Neither  can  we  see  that  there  was  error 
in  refusing  to  discharge  the  jury  and  post- 
pone the  trial.  A  postponement  or  continu- 
ance is  largely  within  the  discretion  of  the 
trial  court,  and,  unless  that  discretion  is 
shown  to  have  been  abused,  there  is  no  sufll- 
cient  ground  for  reversal.  It  does  not  ap- 
pear that  any  witness  had  been  discharged 
or  any  books  or -documents  in  possession  of 
the  counsel  sent  away  during  the  trial,  and 
there  was  no  offer  then  and  there  to  present 
further  testimony.  It  does  not  seem  to  us 
that  the  Bucki  Company  was  prejudiced  by 
the  ruling  of  the  court  in  this  respect. 

The  liability  for  counsel  fees  and  the  true 
measure  of  damages  are  the  main  questions 
in  the  case.  This  latter  question  was  pre- 
sented in  different  forms  and  with  various 
limitations,  but  we  think  the  rulings  of  the 
trial  court  thereon  were  substantially  cor- 
rect. We  see  no  error  in  the  record  which 
justifies  a  reversal  of  the  judgment,  and  it 
is  affirmed. 


IDA  McCLUNG,  Plff.  in  Err., 

V. 

WnXIAM  A.  PENNY. 

(See  S.  C.  Reporter's  ed.  148-147.) 

Error  to  territorial  supreme  court — amount 

in  dispute. 

The  affirmance  by  a  territorial  supreme  court  of 

Note. — As  to  review  by  the   United  States 
Supreme  Court  of  territorial  decisions  —  see. 
note  to  Miners*  Bank  v.  Iowa,  18  L.  ed.  U.  8. 
867. 
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a  jadgment  for  plaintiff  In  an  action  of  forci- 
ble entry  and  detainer.  In  which  defendant 
wt  op  an  eqaltable  title  to  the  land,  cannot 
be  reviewed  by  the  Supreme  Coort  of  the 
United  States,  where  the  value  of  the  posset- 
slon,  which  alone  could  be  In  contest  In  such 
an  action,  and  which  alone  was  determined 
by  the  judgment,  was  less  than  |5,000. 

[No.  384.] 

Argued   March   6,   190S.*    Decided  April  6, 

1909. 

IN  ERROR  to  the  Supreme  Court  of  the 
Territory  of  Oklahoma  to  review  a  judg^ 
ment  which  affirmed  a  judgment  of  the  Pro- 
bate Court  of  Kay  County  in  favor  of  plain- 
tiff in  an  action  of  forcible  entry  and  de- 
tainer.   Diamiaaed. 

See  same  case  below;  69  Pac.  499. 

Statement  by  Mr.  Justice  Brewer  t 
This  was  an  action  of  forcible  entry  and 
detainer,  commenced  by  Penny,  the  defend- 
ant in  error,  in  the  probate  court  of  Kay 
county,  Oklahoma  territory,  a  court  ad- 
Judged  by  the  supreme  court  of  the  territory 
to  have  Jurisdiction  in  such  actions  by  vir- 
tue of  I  4806,  art.  13,  chap.  67,  and  9  1562, 
art.  16,  chap.  18,  Rev.  Stat  1893.  A  judg- 
ment for  the  plaintiff  was  affirmed  by  the 
supreme  court  of  the  territory  (69  Pac 
499),  and  thereupon  the  case  was  brought 
here  on  a  writ  of  error.  The  testimony  on 
the  trial  developed  these  facts:  The  parties 
contested  in  the  Land  Department  the  right 
to  enter  the  tract  in  contrav«n^  as  a  home- 
stead. The  plaintiff's  contention  was  sus- 
tained, and  he  was  permitted  to  make  entry. 
Having  received  the  •  homestead  certificate, 
he  commenced  this  action. 

Mr.  Samiiel  H.  Harris  argued  the  cause 
and  filed  a  brief  for  plaintiff  in  error: 

The  title  to  real  estate  is  involved  in  the 
action. 

Blaok  V.  Jaokaan,  177  U.  S.  349,  44  L.  ed. 
801,  20  Sup.  Ct.  Rep.  648;  Langford  T. 
Monteith,  102  U.  S.  146,  26  L.  ed.  63.  See 
also  yew  Orleana  P.  R.  Co.  v.  Parker,  143 
U.  S.  42,  36  L.  ed.  66,  12  Sup.  Ct  Rep.  364; 
Price  V.  Olda,  9  Kan.  66;  Alderman  v.  Boe- 
ken,  26  Kan.  668;  Duffey  t.  Rafferiy,  16 
Kan.  9;  Bimpaon  v.  Boring,  16  Kan.  248; 
Mooney  T.  Olaen,  21  Kan.  697;  Hollenhaok 
T.  Eaa,  31  Kan.  88,  1  Pac  276;  Oanaway  v. 
Oore,  27  Kan.  122. 

Meaara.  Samuel  E,  Harria  and  J.  J.  Dar- 
lington also  filed  a  supplemental  brief  for 
plaintiff  in  error: 

The  real  matter  to  be  adjudicated  is  the 
question  of  title,  and  this  court  cannot 
properly  determine  how  that  question  should 
be  adjudicated  until  the  controversjr  is  be-, 
fore  the  court  from  a  court  having  jurisdic- 
tion to  determine  that  matter  and  permit  of 
its  being  properly  brought  to  this  court  for 
review. 

Mdliay  v.  JfoUoy,  24  Neb.  766,  40  N.  W. 
286. 

It  is  admitted  b^  the  record  before  this 
eourt  that  the  plamtiff  in  error  has  done 
all  thing*  necessary  to  entitle  her  to  a  pat- 
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ent  to  the  land  in  dispute,  unless  the  de- 
fendant in  error  is  entitled  to  have  the 
legal  title  of  the  government  conveyed  to 
him.  This,  we  think,  constitutes  an  equity 
in  the  premises,  and  a  right  which  the  court 
should  respect. 

Black  V.  Jackaon,  177  U.  S.  349,  44  L.  ed. 
801,  20  Sup.  Ct.  Rep.  648;  Comeliua  y. 
Keaael,  128  U.  8.  466,  32  L.  ed.  482,  9  Sup. 
Ct.  Rep.  122. 

A  justice  of  the  peace  has  no  jurisdiction 
in  an  action  of  forcible  entry  and  detainer. 

Smith  V.  Kirchner,  7  Okla.  166,  64  Pac 
43^;  Nightingale  v.  Barena,  47  Wis.  389, 
2  N.  W.  767;*  Chicago,  B.  d  Q.  R.  Co.  t. 
Skupa,  16  Neb.  341,  20  N.  W.  393. 

The  Code  of  Oklahoma  territory  prior  to 
its  adoption  from  the  state  of  Kansas  was 
construed  to  make  provision  for  equitable 
titles,  both  in  support  of,  and  in  defense  to, 
actions  of  forcible  entry  and  detainer  and 
ejectment. 

Alderman  v.  Boeken,  26  Kan.  668;  EoU 
lenback  v.  Eaa,  31  Kan.  87,  1  Pac  276;  Con- 
away  V.  Core,  27  Kan.  122;  Duffey  v.  Raf» 
fcrty,  16  Kan.  9;  Simpaon  v.  Boring,  15 
Kan.  248;  Mooney  v.  Olaen,  21  Kan.  697; 
Gale  V.  Eckhart,  107  Mich.  466,  66  N.  W. 
274. 

Mr,  A*  Q.  O.  Bierer  argued  the  cause, 
and,  with  Meaara.  Frank  Dale  and  0.  W. 
Ranaom,  filed  a  brief  for  defendant  in  error: 

Title  to  real  estate  is  not  an  issue,  and 
cannot  be  put  in  issue,  in  forcible  entry 
and  detainer. 

Armour  Packing  Co.  v.  Eowe,  62  Kan. 
687,  64  Pac.  42;  McClain  y.  Jonea,  60  Kan. 
639,  67  Pac  600;  Wideman  v.  Taylor,  6S 
Kan.  884,  66  Pac  664;  McDonald  r.  Stilea, 
7  Okla.  327,  64  Pac.  487;  Dyaari  t.  Enalow, 
7  Okla.  386,  64  Pac.  660;  Cope  t.  Braden, 
11  Okla.  291,  67  Pac.  476;  Waite  v.  Teetera, 
36  Kan.  604,  14  Pac  146;  Redden  v.  TeffU 
48  Kan.  302,  29  Pac.  167. 

The  property  which  is  the  subject  of  the 
possession  not  being  involved,  its  value 
should  not  be  considered. 

Lownsdale  t.  Pariah,  21  How.  290,  15 
L.  ed.  80;  Cameron  v.  United  Statea,  14G 
U.  S.  633,  36  L.  ed.  1077,  13  Sup.  Ct  Rep. 
184;  Came  t.  Ruaa,  162  U.  S:  260,  38  L.  ed. 
428,  14  Sup.  Ct.  Rep.  678. 

In  order  to  give  Jurisdiction  in  a  case  de- 
pendent upon  the  amount  in  controversy, 
the  matter  in  dispute  must  be  money,  or 
some  rig^t  the  value  of  which  in  money  can 
be  calcmated  and  ascertfiined. 

Potta  V.  Chumaaero,  92  U.  S.  368,  23  L. 
ed.  499;  Barry  ▼.  Merden,  6  How.  120,  12 
L.  ed.  77 ;  United  Statea  v.  Union  P.  R.  Co. 
106  U.  S.  263,  26  L.  ed.  1021. 

A  jurisdiction,  conferred  by  Congress 
upon  any  court  of  the  United  States,  of  suit* 
at  law  or  in  equity  in  which  the  matter  in 
dispute  exceeds  the  sum  or  value  of  a  cer- 
tain number  of  dollars,  includes  no  case  in 
which  the  right  of  neither  party  is  capable 
of  being  valued  in  money. 

Kurtx  V.  Moffitt,  116  U.  S.  487,  29  L.  ed. 
468,  6  Sup.  Ct.  Rep.  148. 

Where  the  issue  between  the  parties  to  a 
suit  is  not  the  right  of  ownership,  but  the 

189  U.  8» 


1902. 


McCluho  ▼.  PBNirr. 


U4"14» 


right  of  possesBioiii  and  the  Talue  of  the 
latter  ri^nt  is,  as  to  amount,  below  the  ap- 
pellate jurisdiction  of  the  supreme  court, 
an  appeal  taken  to  that  court  will  be  dis- 
missed ex  proprio  moiu. 

Re  Oenelkt,  46  La.  Ann.  1377,  14  So.  302. 

tVhere  the  issue  in  a  case  is'  not  the  right 
of  ownership  of  specific  property,  but  of  the 
possession  tnereof,  it  is  the  value  of  the  lat- 
ter right  which  determines  the  jurisdiction 
on  appeal  to  the  supreme  court. 

Lea  V.  Orleans,  46  La.  Aim.  1444,  16  So. 
456. 

The  supreme  court  of  Kansas  in  Dunoon 
T.  Yordy,  27  Kan.  349,  held  that  the  mere 
filing  of  an  answer  stating  that  the  bound- 
aries of  land  are  in  dispute,  although  veri- 
fied, aa*  required  by  statute,  will  not  neces- 
sarily ou«t  the  justice  of  jurisdiction. 

This  construction,  having  been  placed 
upon  this  statute  before  its  adoption  into 
Oklahoma,  was  adopted  as  a  part  of  the 
statute. 

Willis  y.  Eastern  Trust  d  Bkg,  Co.  169 
U.  S.  293,  42  L.  ed.  752,  18  Sup.  Ct  Rep. 
347. 

An  entryman  may  maintain  an  action  of 
forcible  entry  and  detainer. 

Black  V.  Jackson,  177  U.  S.  849,  44  L.  ed. 
801,  20  Sup.  Ct.  Rep.  648. 

That  the  successful  contestant  for  the 
right  to  make  homestead  entry  is  entitled 
to  the  possession  of  the  land  nas  been  re- 
peatedly affirmed  by  the  supreme  court  of 
Oklahoma. 

Bro$sn  y.  Hartshorn  (OUa.)  69  Pac. 
1049;  M oQuist  on  y.  Walton  (Okla.)  69  Pac. 
1048;  Anderson  y.  Ferguson  (Okla.)  71 
Pac.  225. 

So  long  as  the  title  remains  In  the  United 
States  the  courts  have  no  jurisdiction,  and 
will  not  interfere  with  departmental  deci- 
sions concerning  the  disposition  of  the  pub- 
lic domain. 

Johnson  y.  Towsley,  13  Wall.  72,  20  L.  ed. 
485;  ifoore  v.  Bobbins,  96  U.  S.  530,  24  L. 
ed.  848;  Wilboume  y.  Baldwin,  5  Okla. 
265,  47  Pac.  1045. 

Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

The  defendant  in  error  has  filed  a  motion 
to  dismiss  the  writ  of  error  for  want  of  ju- 
risdiction, on  the  ground  that  the  value  of 
the  matter  in  controversy  does  not  exceed 
$5,000,  and  in  support  thereof  has  filed  the 
'[145]affidavits  of  himself  and  five  ^others  that 
the  reasonable  rental  value  of  the  land  is  not 
more  than  $620  per  annum.  The  plaintiff  in 
error  contends  that  the  matter  in  dispute  is 
in  fact  not  the  possession  of  the  land,  but 
the  ownership,  and  at  the  time  the  writ  of 
error  was  allowed  he  filed  the  affidavits  of 
four  persons;  one,  his  counsel,  who  testified 
that  the  action  involved  both  the  possession 
and  the  ownership  of  the  lands,  that  the 
matter  in  controversy  exceeded  in  value  the 
sum  of  $6,000,  that  the  value  consisted  in 
the  right  of  possession  and  power  to  relin- 
quish to  the  government  the  homestead  en- 
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try;  the  others,  who  stated  that  the  value 
of  such  relinquishment  was  $8,000  or  $8,* 
500.  The  record  shows  that  in  the  answer 
was  this  averment:  "That  said  land,  with 
the  improvements  of  the  defendant  thereon, 
is  reasonably  worth,  and  the  relinquishment 
thereof  could  be  sold  for,  the  sum  of  $5,000; 
that  this  defendant  demands  the  right  to  re- 
main in  possession  of  said  land  by  virtue  of 
her  vested  interest  therein,  and  as  against 
the  claims  of  said  plaintiff  under  his  void 
axid  unlawful  homestead  entry,  in  order  to 
protect  the  limited  title  which  defendant 
has  acquired  in  said  land^  and  to  acquire  a 
perfect  legal  title  therein,  imder  and  bv  vir- 
tue of  the  laws  of  the  United  States;'*  and 
also  that  on  the  trial  she  testified  that  the 
value  of  the  land  was  $5,000.  In  her  an- 
swer she  set  up  facts  which  she  insisted 
showed  that  she  had  an  equitable  right  U> 
the  land,  and  averred  that  she  intended,  aa 
soon  as  the  patent  was  issued  to  the  plain- 
tiff, to  bmn  an  action  in  the  proper  court 
to  have  the  same  declared  a  title  in  trust 
for  her  benefit,  and  asserted  that  by  reason 
thereof  an  action  of  forcible  entry  and  de- 
tainer could  not  be  maintained  against  her.. 
The  supreme  court  of  the  territory,  in  af- 
firming the  judgment,  held  that  the  matter- 
in  controversy  was  dimply  the  right  of  pos- 
session. It  closed  its  opinion  in  these* 
words: 

''This  court,    in    the    case  of  Kirtley  t*. 
Dykes,  10    Okla.    18,    62    Pac.  808,  says: 
'.    .    .    When  the  matter  was  finally  decid- 
ed by  the  Land  Department,  and  a  judgment, 
rendered  in  favor  of  the  plaintiff,  her  right, 
to  the  possession  of  the  premises  was  com- 
pleted.'   Armour  Packing  Co,  v.  Howe,  62: 
Kan.  587,  64  Pac.  43;  Wideman  v.  Taylor,. 
63  Kan.  884,  65  Pae.  664.    The  entire  the- 
oiy  of  this  action  is  that  it  is  purely  pos- 
sessory; that  it  deals  with  the  possessory     . 
rights,  *and  not  the  ultimate  rights,  of  the[146]1 
parties.    Questions  other  than  the  immedi- 
ate rights  of  the  parties  cannot  be  litigated 
in  such  action.    If  the  party  desires  to  have 
an  adjudication  on  her  right  to  a  resulting 
trust  in  the  land,  she  must  resort  to  another 
forum  and  another  form  of  action." 

Affidavits  on  the  motion  to  dismiss  show 
the  value  of  possession  to  be  not  more  than 
$640  per  annum.  Her  own  all^ation  in 
the  answer  is  that  the  land  and  the  relin- 
quishment thereof  were  reasonably  worth 
$5,000.  Her  testimony  on  the  trial,  and 
there  was  none  other,  was  that  the  land  was . 
worth  $5,000.  Affidavits  of  witnesses  assert 
that  the  ownership  was  in  controversy,  and 
that  the  value  of  that  ownership  with  the 
right  of  relinquishment  was  in  excess  of 
$5,000. 

•  Upon  these  facts,  we  think  the  motion  to 
dismiss  should  be  sustained.  The  matter  in 
dispute  being  <mly  the  possession,  clearly 
the  value  of  that  possession  was  but  a  few 
hundred  dollars.  Even  if  the  title  had  been 
in  controversy,  the  record  up  to  the  time  of 
the  decision  of  the  supreme  court  showed  i 
that  Uiere  was  not  exceeding  $5,000  in  con- 
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troversy.  The  supreme  court  held  that  the 
nintter  in  dispute  was  only  the  right  of  pos- 
session, and  that  right  of  possession  was  all 
tlmt  it  decided.  If  the  question  of  title  was 
involved  an  action  of  forcible  entry  and  de- 
tainer could  not  have  been  maintained,  and 
the  probate  court  had  no  jurisdiction  of  an 
action  of  ejectment.  But  before  we  can  in- 
quire whether  the  supreme  court  committed 
any  error  in  its  decision,  it  must  appear 
that  we  have  jurisdiction  of  the  case.  Now, 
whether  the  supreme  court  erred  in  permit- 
ting this  forcible  entry  action  to  be  main- 
tained involves  an  inquiry  whether  it  erred 
in  permitting  an  action  to  be  maintained  in 
respect  to  something  whose  value  is  less 
than  $5,000.  If  that  which  alone  could  be 
in  contest  in  the  action,  and  which  alone 
was  determined  by  the  judgment,  is  of  a 
value  less  than  $5,000,  then  it  is  beyond  our 
juri«dietion  to  inquire  whether  the  court 
«rred  in  permitting  the  action  to  be  main- 
tained. 

Further,  neither  of  the  four  witnesses 
whose  affidavits  were  filed  to  secure  the  writ 
of  error  testified  directly  to  the  value  of  the 
land,  and  while  they  said  that  the  value  of 
the  relinquishment  wa^  from  $6,000  to  $8,- 
500,  yet,  clearly,  the  value  of  a  relinquish- 
(147]ment  *cannot  be  greater  than  that  of  the 
land  itself.  But  what  is  the  relinquishment 
to  which  these  witnesses  refer?  When  one 
has  made  a  homestead  or  pre-emption  entry 
he  may  file  in  the  land  office  a  relinquishment 
of  all  rights  obtained  thereby,  and  if  he  docs 
so  the  land  becomes  open  to  entry  by  an- 
other. If  there  has  been  no  contest  and  the 
land  records  are  free  from  any  other  claim 
than  that  which  is  relinquished,  the  second 
entryman  may  perfect  a  title.  But  if  the 
records  of  the  land  office  show  that  there 
has  been  a  contest,  and  the  successful  con* 
teetant  makes  a  relinquishment,  a  third 
party  entering  the  land  is  charged  with  no- 
tice of  the  equitable  rights  of  the  unsuccess- 
ful contestant;  and  if,  as  a  matter  of  law, 
those  rights  are  entitled  to  protection,  they 
can  be  enforced  whenever  the  legal  title  has 
pas5>od  from  the  government.  In  other 
^ords,  the  relinquishment  operates  only 
a«;uiiiht  the  party  making  the  relinquish- 
ment, and  does  not  destroy  any  adverse 
rights  of  which  there  is  in  the  land  office  an 
existing  record.  The  plaintifT,  although 
possession  be  obtained  by  him  through  this 
forcible  entry  and  detainer  action,  cannot, 
by  thereafter  relinquishing  his  entry,  and 
permitting  someone  else  to  make  an  entry, 
destroy  the  equitable  rights,  if  any,  which 
defendant  possesses.  Hence,  as  a  relinquish- 
ment will  not  deprive  the  defendant  of  her 
equitable  rights,  and  simply  substitutes  one 
party  for  another  in  any  legal  proceedings 
which  she  may  hereafter  institute  to  assert 
those  rights,  it  is  clear  that  it  cannot  hare 
any  such  value  as  is  ascribed  to  it  in  these 
affidavits. 

The  writ  of  mror  it  d%9m%9%ed, 
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V. 

EDWARD  C.  FORNEY 
(See  8.  C  Reporter's  ed.  148-154.) 

Public  landa — settlement  in  Cherokee  Out' 
let^lOO'foot  strip. 

The  description  In  the  President's  proclamation 
of  August  19,  1898,  opening  to  settlement  a 
portion  of  the  land  ceded  by  the  Cherokee 
Nation,  of  the  100-foot  strip  which  might, 
without  gaining  any  settlement  right,  l>e  oc- 
cupied In  advance  of  the  time  set  for  the 
opening  by  persons  Intending  to  take  part  In 
the  race  for  the  land,  as  running  "around  and 
Immediately  within  the  outer  boundaries  of 
the  entire  tract  of  country  to  be  opened  to  set- 
tlement  under  this  proclamation/*  controls 
any  doubt  arising  from  the  further  statement 
In  that  portion  of  the  proclamation  defining 
the  purposes  for  which  the  strip  was  to  be 
used,  that  the  inner  boundary  of  such  strip 
"shall  t)e  100  feet  from  the  exterior  boundary 
of  the  country  known  as  the  Cherokee  Out- 
let." 

[No.  409.] 

Argued    March    6,    1903,    Decided  April  6, 

1003, 

APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Oklahoma  to  review  a 
judgment  which  affirmed  a  decree  of  the 
District  Court  of  Kay  County  dismissing  a 
suit  to  establish  an  equitable  right  to  real 
property.  Affirmed, 
See  same  case  below,  69  Pac.  879. 

Statement  by  Mr.  Justice  Brewers 
The  appellee  holds  the  government  patent 
to  the  southwest  quarter  of  section  19, 
township  26  north,  range  1  east,  of  the  In- 
dian meridian  in  Kay  county,  Oklahoma  ter- 
ritory. The  appellant  claimed  an  equitable 
right  to  the  land,  and  brought  this  suit  to 
have  the  defendant  declared  a  trustee  of  the 
title  for  his  benefit.  A  demurrer  to  a  sec- 
ond amended  petition  was  sustained  b^  the 
trial  court,  and  a  decree  entered  dismissing 
the  suit.  This  decree  was  affirmed  by  the 
supreme  court  of  the  territory  (69  Pac. 
879),  and  from  that  decision  this  appeal 
was  taken.  The  tract  is  within  that  portion 
of  the  Cherokee  Outlet  opened  to  settlement 
by  the  President's  proclamation  of  August 
19,  1893,  and  the  only  question,  as  agreed 
by  counsel  on  both  sides,  is  whether  appellee 
was  disqualified  by  reason  of  being  within 

Srohibited  limits  on  September  16,  1893,  the 
ay  on  which  by  the  president's  proclama- 
tion the  land  was  opened  for  settlement. 

ifr.  Samiiel  H.  Harris  argued  the 
cause,  and,  with  Mr,  J.  J,  Darlington,  filed 
a  brief  for  appellant: 

The  court  will  take  judicial  knowledge  of 
the  general  conditions  surrounding  the  open- 
ing of  the  lands  in  the  country  known  as  thf 
Cherokee  Outlet. 

Smith  T.  Toumsend,  148  U.  S.  490,  87 
L.  ed.  533,  13  Sup.  Ct  Rep.  634. 

Contemporaneous  construction  both  bj 
the  Secretary  of  the  Interior  and  the  Com- 
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missioner  of  the  General  Land  Office,  the 
President  of  the  United  States  and  the  Sec- 
retary of  War,  the  vast  number  of  intending 
settlers,  and  the  lawyers  of  the  country  who 
were  their  advisers,  is  entitled  to  oonsidera- 
tion.  • 

United  States  v.  State  Bank,  6  Pet.  29, 
^  L.  ed.  308;  United  States  v.  Moore,  95 
U.  S.  700,  24  L.  ed.  588;  United  States  v. 
J<^M8ton,  124  U.  S.  236,  31  L.  ed.  389,  8 
Sap.  Ct.  Rep.  446;  Pennoyer  v.  McCon- 
naughy,  140  U.  S.  1,  35  L.  ed.  303,  11  Sup. 
Ot  Rep.  699;  United  States  v.  Alabama 
«.  a.  B.  Co.  142  U.  S.  615«  35  L.  ed.  1134, 
12  Sup.  Ct.  Rep.  306. 

Mr.  A*  G.  C.  Blerer  ar^ed  the  cause, 
«iid,  with  Mr,  Frank  Dale,  lied  a  brief  for 
apn^lee : 

Where  the  language  of  an  act  is  clear,  it 
needs  no  construction. 

Yerke  v.  United  States,  173  U.  S.  439,  43 
lu  ed.  760,  19  Sup.  Ct.  Rep.  441. 

One  section  or  part  of  a  statute  will  not 
be  90  construed  as  to  destroy  another. 

Bemier  v.  Bemier,  147  U.  S.  242,  37  L. 
ed.  152,  13  Sup.  Ct.  Rep.  244. 

Courts  in  construing  a  state  statute  may, 
with  propriety,  recur  to  the  history  of  the 
times  when  it  was  passed;  and  this  is-  fre- 
quently necessary  in  order  to  ascertain  the 
reason  as  well  as  the  meaning  of  the  par- 
ticular provisions  in  it. 

Smith  V.  Totonsend,  148  U.  S.  490,  37  L. 
ed-  533,  13  Sup.  Ct.  Rep.  634. 

Nothing  is  better  settled  than  that  stat- 
utes should  receive  a  sensible  construction, 
such  as  will  effectuate  the  legislative  inten- 
tion, and,  if  possible,  avoid  an  unjust  or 
absurd  conclusion. 

Lau  Ow  Bew  v.  United  States,  144  U.  S. 
47,  36  L.  ed.  340,  12  Sup.  Ct.  Rep.  517. 

When  a  provision  admits  of  more  than 
<me  construction,  that  one  will  be  adopted 
which  best  serves  to  carry  out  the  purposes 
of  the  act. 

Bemier  v.  Bemier,  147  U.  S.  242,  37  L. 
ed.  152,  13  Sup.  Ct.  Rep.  244. 

The  boundaries  of  Oklahoma,  as  defined 
by  the  organic  act,  did  not  include  the  Cher- 
okee Outlet. 

United  States  v.  Pridgeon,  153  U.  S.  48, 
38  L.  ed.  631,  14  Sup.  Ct.  Rep.  746. 

The  departmental  construction  placed 
upon  the  President's  proclamation,  even  if 
the  language  is  conceded  to  be  open  to  con- 
ttniction,  should  have  very  great  weight 
with  this  court,  and  in  case  of  doubt  should 
be  given  controlling  weight. 

United  States  v.  State  Bank,  6  Pet.  29, 
^  L.  ed.  308;  United  States  v.  Moore,  95 
U.  8.  760,  24  L.  ed.  588;  United  States  v. 
Johnston,  124  U.  S.  236,  31  L.  ed.  389,  8 
finp.  Ct.  Rep.  446;  Pennoyer  v.  MoCon- 
naughy,  140  U.  S.  1,  35  L.  ed.  363,  11  Sup. 
Ct  Rep.  699;  United  States  v.  Alabama  Q. 
8.  R.  Co,  142  U.  S.  615,  35  L.  ed.  1134,  12 
Sup.  Ct.  Rep.  306. 

The  Department  of  the  Interior  has  uni- 
formly held  that  the  100-foot  strip  on  the 
east  line  of  the  Cherokee  Outlet  was  west 
of  the  Osage  Nation  and  Ponca  and  Otoe 
reservations. 
189  U.  8. 


CagU  V.  Mendenhall,  20  Land  Dec.  446; 
Brady  v.  Williams,  23  Land  Dec.  533. 

The  intention  of  the  prohibitory  words 
was  to  give  absolute  equality  to  the  intend- 
ing homesteaders,  and  this  equality  was  in- 
tended to  be  maintained  by  requiring  the 
homesteaders  to  start  from  the  border  of 
the  territory  that  was  being  opened  to  set- 
tlement, at  the  moment  of  the  opening. 

Smith  V.  Totonsend,  148  U.  S.  490,  37  L. 
ed.  533,  13  Sup.  Ct.  Rep.  634. 

The  evident  intention  of  Congress  was  to 
give  all  persons  desiring  homes  an  equal 
chance  to  obtain  them. 

Kingfisher  Toumsite  v.  Wood,  11  Land 
Dec.  330;  Guthrie  Townsite  v.  Paine,  12 
Land  Dec.  653. 

*Mr.  Justice  Brewer  delivered  the  opin-[149) 
ion  of  the  court: 

The  President's  proclamation,  after  recit- 
ing that  the  Cherokee  Nation  of  Indians  hnd 
"ceded,  conveyed,  transferred,  reliiiqtii-ihcd, 
and  surrendered  all  its  title,  claim,  and  in- 
terest of  every  kind  and  character  in  and  to 
that  part  of  the  Indian  territory  bounded  on 
the  west  by  the  one  hundredth  dej]free  ( 100**) 
of  west  longitude ;  on  the  north  by  the  state 
of  Kansas;  on  the  east  by  the  ninoty-aixth 
degree  (96**)  of  west  longitude;  and  on  the 
south  by  the  Creek  Nation,  the  territory  of 
Oklahoma  and  the  Cheyenne  and  Arapahoe 
reservation  created  or  defined  by  exocutive 
order  dated  August  10th,  1869"  [28  Stat,  at 
L.  1223] ;  and  also  that  Congress  had  passed 
an  act  authorizing  the  President  of  the 
United  States  to  open  to  settlement  any  or 
all  lands  included  in  such  cession  not  allot- 
ted or  reserved,  declared  that  on  Septpml)er 
16,  1893,  the  lands  so  acquired  would  be 
open  to  settlement,  saving  and  except  iii;^  cer- 
tain specified  tracts  and  portions,  including 
in  the  latter  the  Osage,  the  Kan^ias.  the 
Ponca,  the  Otoe,  and  Missouri  resorvitions. 
The  diafi^m  on  the  next  page  shows  in 
a  general  way  the  land  first  above  di'^cribed 
as  ceded  and  relinquished  by  the  C'herokee 
Indians,  the  land  opened  to  settlement,  and 
the  excepted  reservations.  The  proclama- 
tion declared  that  the  land  should  be  opened 
to  settlement  "under  the  terms  of,  and  sub- 
ject to  all  the  conditions,  limitations,  res- 
ervations, and  restrictions  contained  in,  said 
agreements,  the  statutes  above  specified,  the 
laws  of  the  United  States  applicable  there- 
to, and  the  conditions  prescribed  by  this 
proclamation."  The  act  of  1893  (27  Stat, 
at  L.  640,  643,  chap.  209),  which  is  one  of 
the  statutes  referred  to,  contained  this  pro- 
vision : 

"No  person  shall  be  permitted  to  occu^ 
or  enter  upon  any  of  the  lands  herein  re- 
ferred to,  except  in  the  manner  presciibed 
by  the  proclamation  of  the  President  open- 
ing the  same  to  settlement;  and  any  person 
otherwise  occupying  or  entering  upon  any  of 
said  lands  shall  forfeit  all  right  to  acquire 
any  of  said  lands.  The  Secretary  of  the  In- 
terior shall,  under  the  direction  of  the  Pres- 
ident, prescribe  rules  and  regulations  not  in- 
consistent with  this  act  for  the  occupation 
and  settlement  of  *said  lands,  to  be  incor-[151] 

765 


160-163 


Sttpbemx  Ck>UBT  or  the  UicnxD  States. 


Oct.  Tebic, 


So  rated  in  the  proclamation  of  the  Presi* 
ent,  which  shall  be  issued  at  least  twenty 
days  before  the  time  fixed  for  the  opening 
of  said  lands." 

And  in  the  President's  proclamation  it 
was  declared: 

"Said  lands,  so  to  be  opened  as  herein  pro- 
claimed, shall  be  entered  upon  and  occupied 
only  in  the  manner  and  under  the  prorisions 
following,  to  wit: 

"A  strip  of  land,  100  feet  in  width,  around 
and  immediately  within  the  outer  bounda- 
ries of  the  entire  tract  of  country  to  be 
opened  to  settlement  under  this  proclama- 
tion, is  hereby  temporarily  set  a^aift  for 
the  following  purposes  and  uses,  vtg,: 

"Said  strip,  the  inner  boundary  of  which 
■hall  be  100  feet  from  the  exterior  boundary 
of  the  country  known  as  the  Cherokee  Out- 
let, shall  be  open  to  occupancy  in  advance 
of  the  day  and  hour  named  for  the  opening 
of  said  country,  by  persons  expecting  and 
intending  to  make  settlement  pursuant  to 


There  is  a  manifest  equity  in  the  latter  con- 
tention, especially  wnen  we  consider  the 
great  multitude  (according  to  reports  100,- 
000  and  over)  who  at  the  ^appointed  time[152) 
surrounded  this  tract  with  a  view  of  enter- 
ing the  same  and  obtaining  homestea<J^. 
And  such  we  think  is  the  true  construction 
of  the  proclamation.  The  strip  is  described 
as  "around  and  immediately  within  the 
outer  boundaries  of  the  entire  tract  of  coun- 
try to  be  opened  to  settlement  under  this 
proclamation."  If  this  were  all  there  would 
be  no  doubt.  The  doubt  arises  from  subse- 
quent words,  "said  strip,  the  inner  boundary 
of  which  shall  be  100  feet  from  the  exterior 
boundary  of  the  country  known  as  the  Cher- 
okee Outlet."  It  is  contended  that  what 
waa  known  as  the  Cherokee  Outlet  extended 
from  the  ninety-sixth  to  the  one  hundredth  ' 
degree  of  longitude,  and  included  the  three 
or  four  Indian  reservations  east  of  the  tract 
opened  to  settlement.  Undoubtedly  this  en- 
tire tract  was  originally  the  Cherokee  Out> 
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this  proclamation.  Such  occupancy  shall 
not  be  regarded  as  trespass,  or  in  violation 
of  this  proclamation,  or  of  the  law  under 
which  it  is  made;  nor  shall  any  settlement 
rights  be  gained  Uiereby." 

The  defendant  was  on  the  day  named,  Sep- 
tember 16,  1893,  within  the  limits  of  the 
Ponca  reservation,  and  from  such  reserva- 
tion went  into  the  territory  opened  to  set- 
tlement, and  made  his  homestead  entry. 

The  contention  of  the  plaintiff  is  that  the 
strip  is  to  be  taken  aa  extending  around  the 
outer  boundaries  of  the  entire  tract  specified 
in  the  cession  and  relinquishment  of  the 
Cherokee  Indians,  while  the  contention  of 
the  defendant  is  that  it  is  to  be  considered 
as  simply  around  the  outer  boundaries  of  the 
tract  opened  to  settlement.  If  the  conten- 
tion of  the  plaintiff  ia  borrect,  the  strip  on 
the  north,  west,  and  south  would  be  immedi- 
ately contiguous  to  the  land  opened  to  set- 
tlement, while  on  the  east  it  would  be  a  dis- 
tance of  many  miles  therefrom.  If  the  con- 
tention of  the  defendant  is  correct,  it  would 
on  all  sides  be  contiguous  to  such  land. 
766 


let.  Cherokee  Vation  v.  Jowmeyeake^  166' 
U.  S.  106,  206,  39  L.  ed.  120,  123,  16  Sup. 
Ct.  Rep.  66,  and  treaties  cited.  It  was- 
originally  set  apart  for  the  use  of  the  Cher- 
okees  as  a  sort  of  appurtenance  to  the  7,- 
000,000  acres  specifically  granted  as  their 
reservation.  Subsequently,  bv  various  trea- 
ties, portions  of  it  were  withdrawn  from  the- 
Cherokees'  possession  and  set  apart  as  res- 
ervations for  the  various  tribes  named. 
Still  the  entire  territory  was  commonly 
known  as  the  Cherokee  Outlet,  and  was  re- 
ferred to  as  such  in  the  act  of  1893,  which 
ratified  the  settlement  and  relinquishment 
by  the  Cherokees,  and  authorized  the  open- 
ing to  settlement  of  such  portions  of  the- 
land  so  ceded  and  relinquished  as  the  Pres> 
ident  should  determine.  There  is  thus  a 
seeming  contradiction  between  the  two- 
clauses  of  the  proclamation.  But  the  first 
is  used  in  special  description  of  the  strip, 
while  the  second  clause  is  found  in  that  por- 
tion of  the  proclamation  which  defines  tho- 
purposes  for  which  the  strip  is  to  be  used.- 
As  between  the  two  clauses,  therefore,  the 
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iirst  18  entitled  to  preference,  as  at  that  time 
the  attention  of  the  writer  must  be  supposed 
to  have  been  directed  to  the  location  of  the 
atrip.  But  there  are  other  reasons  which 
make  more  clear  the  true  construction.  In 
addition  to  the  equity  referred  to  heretofore, 
these  matters  may  be  noticed:  If  the  strip 
was  within  the  tract  to  be  opened  to  settle- 
ment it  was  public  land,  and  the  President 
might  well  set  that  apart  for  temporary 
occupancy  by  those  who  were  designing  to 

{153]go  into  *the  body  of  landa  to  be  opened  to 
settlement;  whereas,  if  the  contention  of  the 
plaintiff  is  correct,  the  President  would  be 
setting  apart  a  strip  100  feet  in  width 
through  lands  reserved  to  certain  Indian 
tribes,  and  allowing  a  temporary  occupan<7 
*  thereof.  We  do  not  mean  to  deny  the  power 
of  the  President,  but  it  is  more  reasonable 
to  suppose  that  he  was  setting  apart  a  strip 
of  the  public  domain  than  a  strip  of  Indian 
reservations  for  such  temporary  occupancy. 
Further,  the  last  sentence  in  the  paragraph 
from  which  the  second  clause  is  taken  says 
that  the  occupancy  of  the  strip  "shall  not 
be  regarded  as  trespass,  or  in  violation  of 
this  proclamation,  or  of  the  law  under  which 
it  is  made;  nor  shall  any  settlement  rights 
be  gained  thereby," — language  which  is  apt 
if  it  described  a  portion  of  the  larger  body 
of  the  public  domain  to  be  opened  to  settle- 
ment, and  not  apt  if  it  referred  to  a  portion 
of  Indian  reservations.  The  significance  of 
the  description,  "around  and  immediately 
within  the  outer  boundaries  of  the  entire 
tract  of  country  to  be  opened  to  settle- 
ment," is  found  in  the  purpose  to  prevent 
anyone  from  being  upon  a  railroad  right  of 
way  running  through  the  tract  or  upon  any 
of  the  separate  quarter  sections  or  sections 
reserved  by  the  proclamation  for  school  and 
county  purposes  within  the  limits  of  the  en- 
tire body.  Smith  v.  Townsend,  148  U.  S. 
400,  37  L.  ed.  533,  13  Sup.  Ct.  Rep.  634; 
Payne  v.  Rolertson,  169  U.  8.  323,  42  L.  ed. 
764,  18  Sup.  Ct.  Rep.  337. 

Our  conclusions,  therefore,  are  that  the 
contention  of  the  defendant  is  correct,  and 
that  the  strip  was  one  which  ran  around  and 
immediately  within  the  outer  boundaries  of 
the  entire  body  of  lands  opened  to  settle- 
ment. 

Such  conclusion  is  in  accord  with  the  rul- 
ings of  the  Land  Department.  It  is  true 
that  at  or  about  the  time  of  the  opening  of 
the  land  to  settlement  there  were  one  or  two 
contradictory  orders  and  despatehes  sent  out 
from  that  Department,  but  these  were  simply 
responses  to  requests  for  information,  and 
made  without  any  hearing  from  parties  in- 
terested adversely,  and  it  is  also  true  that 
in  the  subsequent  consideration  of  the  ques- 
tion there  were  some  differences  of  opinion 
between  successive  Secreteries  of  the  In- 
terior, but  the  final  conclusions  were  in  har- 
mony with  the  views  we  have  expressed. 
Cagle  v.  Mendeiihall,  20  Land  Dec.  446,  26 

[154]  Land  Dec.  177;  Welch  ▼.  Butler,  21  *Land 
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Dec.  369;  Brady  ▼.  WilUafM,  23  Land  Dec. 
533,  25  Land  Dec  55,  402. 

The  judgment  of  the  Supreme  Court  of 
Oklahoma  ia  afftrmed. 

Mr.    Justice    White    and    Mr.    Justice 
PeeUiaiii  dissented. 


JOSEPH  A.  SAWYER  and  Nellie  A.  Saw- 
yer, Plffe,  in  Err,, 

V, 

DANIEL  8.  PIPER. 

(See  8.  C   Reporter's  e<L   164-158.) 

Error  to  etate  court — Federal  question. 

A  claim  that  a  right  under  the  FedemI  Consti- 
tution would  be  denied  by  the  rendition  of  a 
decree  of  foreclosare  by  a  state  court,  unless 
leave  to  file  a  supplementary  answer  should 
be  granted,  Is  so  clearly  without  foundation* 
where  the  defense  sought  to  be  interposed  Is 
without  merit,  as  to  confer  no  Jurisdiction  on 
the  Supreme  Court  of  the  United  States  of  a 
writ  of  error  to  the  state  court. 

[No.  225.] 

Argued  April  6,  7,  190S,  .  Decided  April  £7, 

1909. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Minnesota  to  review  a  judgment 
which  affirmed  a  decree  of  foreclosure  en- 
tered in  the  District  Court  of  Steele  County 
of  that  State.    Diemiaeed. 

See  same  case  below,  78  Minn.  221,  80  N. 
W.  970. 

• 

Statement  by  Mr.  Justice  Brewer  t 
On  April  27,  1897,  Daniel  S.  Piper,  the 
defendant  in  error,  commenced  a  suit  in  the 
district  court  of  Steele  county,  Minnesota, 
against  the  plaintiffs  in  error  and  L.  C. 
Woodman.  The  complaint  alleged  the  own- 
ership by  the  Sawyers  of  a  tract  containing 
700  acres,  upon  which  were  several  mort- 
gages, all  of  them  fully  set  forth  and  all  be- 
longing to  the  plaintiff.  It  also  averred  an 
agreement,  made  on  February  19,  1895,  by 
the  terms  of  which  the  Sawyers  were  to  paT 
plaintiff  the  sum  of  $20,400,  with,  in  addi- 
tion, monthly  payments  of  $100;  that  the 
Sawyers  were  to  convey  the  land  to  plain- 
tiff; that  he  should  execute  a  deed  to  them, 
the  deed  to  be  placed  in  escrow  in  the  hands 
of  Woodman,  tne  other  defendant,  and  to  be 
delivered  to  them  on  full  payment  of  the 
sums  named;  with  a  proviso  that upon*f ail* [155] 
ure  of  the  Sawyers  to  make  payment  of  the 
$20,400,  with  the  monthly  additions  of  $100, 
all  their  rights  under  the  contract  should 
cease  and  determine.  The  complaint  further 
alleged  a  failure  to  make  the  monthly  pay- 
ments.   The  prayer  was  for  a  judgment  of 

Nora. — On  writa  of  error  from  United  Statee 
Supreme  Court  to  atate  court  a — see  notes  to 
Hamblin  v.  Western  Land  Co.  87  L.  ed.  U.  S. 
267;  Klpley  v.  Illinois,  42  L.  ed.  U.  8.  998; 
end  Re  Bochanan,  89  L.  ed.  U.  8.  884. 
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sti-ict  foreclofjure  of  the  contract  unless  re- 
deemed within  a  j'car  by  the  payment  of  the 
amount  tine,  with  interest;  or,  in  the  alter- 
native, if  the  court  should  deem  it  inequita- 
ble to  adjudge  a  strict  foreclosure,  that  the 
contract  and  all  the  mortgages  be  foreclosed 
by  the  sale  of  the  morteag^  premises,  and 
fur  such  other  and  further  relief  as  should 
seem  just  and  equitable.  The  defendant 
Woodman,  who  held  the  deed  in  escrow, 
made  no  defense.  The  Sawyers  answered, 
admittinsf  the  allegations  of  the  complaint 
in  respect  to  the  mortgages  and  contract, 
and  alleged  that  by  such  contract  the 
amount  due  the  plaintiff  was  fixed  at  $20,- 
400,  which  included  interest  upon  all  the 
mortfrages  up  to  February  19,  1895.  They 
alAo  averred  that  the  plaintiff  had  com- 
menced in  the  same  court  an  action  of  eject- 
ment, which  was  still  pending,  and  therefore 
thin  action  should  be  abateo.  In  his  reply 
the  pInintifT  admitted  the  commencement  of 
the  action  of  ejectment,  but  alleged  that  it 
hnd  been  dismissed  prior  to  this  suit.  On 
the  trijil  the*  Sawyers  offered  the  plaintiff  a 
dcHTcc  of  forcclo!^ure  for  the  $20,400,  named 
in  the  contract,  and  all  unpaid  monthly  pay- 
ments, which  offer  was  declined.  The  court 
thereupon  found  the  facts  in  respect  to  the 
mortgatres  and  agreement  as  alleged  in  the 
complaint;  ruled  that  such  agreement  did 
not  extinguish,  by  merger  or  otherwise,  the 
several  mortgages,  and  that  the  plaintiff 
was  entitled  to  foreclosure  of  each  of  the 
mortgages  for  the  amount  due  thereon,  and 
rendered  judgment  of  foreclosure  and  sale 
accnrdingly.     The  case  was  taken  to  the  su- 

£ren»e  court  of  the  state,  which  held  (73 
linn.  ;J32,  70  N.  W.  57),  that  the  prior 
mortgages  were  merged  in  the  agreement, 
which  created  an  eouitable  mortgage  pn  the 
land,  and  remanded  the  case  with  instruc- 
tions to  the  court  below  to  determine  the 
•mount  due  upon  such  eouitable  mortgage, 
and  amend  its  findings  of  fact  and  conchi- 
Hions  of  law  accoi*dingly.  On  the  second 
Irial.  the  Sa>vyers  applied  for  leave  to  file 
H  liupplementary  answer,  setting  forth  their 
ofTer  on  the  first  trial  to  let  judgment  and 
[156]  decree  be  entered  for  the  foreclosure  *of  the 
equitable  mortgage,  and  the  refusal  of  the 
plaintiff  to  accept  such  offer,  and  asserting 
that  ti^ereby  the  plaintiff  had  waived  the 
lien  of  such  equitable  mortgage  and  preclud- 
ed himself  from  foreclosing  the  same;  and, 
further,  that  a  judgment  in  plaintiff's  fa- 
vor foreclosing  said  lien  for  any  sum  would 
deprive  them  of  property  without  due  pro- 
cess of  law,  and  deny  to  them  the  equal  pro- 
tection of  the  laws.  The  court  declined  to 
permit  the  filing  of  such  supplementary  an- 
swer, amended  its  findings  of  fact  and  con- 
clusions of  law  80  aa  to  show  that  the  de- 
fendants had  defaulted  in  the  monthly  pay- 
ments referred  to,  and  that  therefore  the 
equitable  mortgage  had  become  due,  and  en- 
tered a  decree  of  foreclosure  thereof  and  for 
till*  ^ule  of  the  mortgaged  premises.  This 
d«Hree  was  taken  to  the  supreme  court  and 
afiirmed  (78  Minn.  221,  80  N.  W.  970),  and 
t>ii>»^eupon  this  writ  of  error  waa  eued  out. 
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Mr,  J.  A*  Sawyer  argued  the  cause,  and^ 
with  Mr.  H.  W.  Ohilda,  filed  a  brief  for 
plaintiffs  in  error: 

While  this  court,  jurisdiction  being  al- 
ready vested  in  it,  may  examine  this  record 
to  determine  wjiether  the  conclusion  of  the- 
state  court  is  justified,  such  examination  is^ 
in  the  e^tercise  of,  and  not  a  condition  of, 
jurisdiction. 

Kelley  ▼.  Rhoads,  188  U.  S.  1,  wfUe,  359^ 
23  Sup.  Ct.  Rep.  260;  Blythe  v.  Hinckley^ 
180  U.  S.  333,  45  L.  ed.  557,  21  Sup.  Ot 
Rep.  390. 

A  correct  decision  therein  by  the  state 
court  could  not  affect  the  jurisdiction. 

Andrews  v.  AndretoSf  188  U.  S.  14,  aniey 
366,  23  Sup.  Ct.  Rep.  237. 

A  decision  by  a  state  court  that  it  has  not 
passed  upon  a  Federal  question,  or  has  de- 
cided one  correctly,  does  not  affect  either 
the  fact  or  the  extent  of  the  jurisdiction  of 
this  court. 

McCullough  v.  Virginia,  172  U.  S.  102,  43- 
L.  ed.  382,  19  Sup.  Ct.  Rep.  134;  Columbia 
Water  Potoer  (Jo,  v.  Columbia  Electric 
Street  R.  Light  d  P.  Co,  172  U.  S.  476,  43 
L.  ed.  521,  19  Sup.  Ct  Rep.  247;  Missouri, 
K,  d  T,  R,  Co,  V.  Elliott,  184  U.  S.  696,  4(^ 
L.  ed.  763,  22  Sup.  Ct.  Rep.  937. 

The  opinion  of  the  state  supreme  court,, 
showing,  as  it  does,  that  the  refusal  to  hear 
these  offered  defenses  by  the  trial  court 
(based,  as  it  is,  solely  on  res  judicata)  was- 
b^  the  supreme  court  affirmed  on  that  pre- 
cise ground,  shows  on  its  face  that  the  Fed- 
eral question  was  in  fiict  considered  and 
decided  by  it.  That  is  sufficient,  though  the 
record  did  not  show  any  further  faet. 

Meyer  v.  Richmond,  172  U.  S.  82,  43  L» 
ed.  374,  19  Sup.  <X  Rep.  106;  Bellingham^ 
Bay  Improv,  Co,  v.  Jfcic  Whatcom,  172  U» 
S.  320,  43  L.  ed.  463,  19  Sup.  Ct.  Rep.  873; 
Columbia  Water  Power  Co.  v.  Columbia 
Electric  Street  R,  Light  d  P,  Co,  172  U.  8.. 
475,  43  L.  ed.  521,  19  Sup.  Ct.  Rep.  247; 
Chicago,  B,  d  Q,  R,  Co,  v.  Chicago,  166  U.  &. 
258,  41  L.  ed.  994,  17  Sup.  Ct.  Rep.  992. 

The  demand  was  based  upon  the  first- 
clause  of  the  14th  Amendment  to  the  Fed«> 
eral  Constitution,  and  presented  a  purely 
Federal  question.  That  this  demand  wa» 
refused,  and  the  asserted  Federal  right  de- 
nied by  both  state  courts,  is  patent  fronfc 
the  record,  and  stands  admitted.  Jurisdio- 
tion  in  this  court  follows  necessarily. 

Swatford  v.  Templeton,  185  U.  S.  487,  4^ 
L.  ed.  1005,  22  Sup.  Ct  Rep.  783;  Equitable 
Life  Assur.  Soc,  v.  Brown,  187  U.  S.  308,. 
ante,  190,  23  Sup.  Ct.  Rep.  123;  Great 
Western  Teleg,  Co.  v.  Purdy,  162  U.  8.  334^ 
40  L.  ed.  989,  16  Sup.  Ct  Rep.  810. 

Mr,  Robert  Taylor  argued  the  causey 
and,  with  Messrs.  Frank  B,  Kellogg,  Wesley 
A,  S perry,  and  Lewis  L,  Wheelock,  filed  a- 
brief  for  defendant  in  error: 

This  court  has  no  jurisdiction  of  a  writ 
of  error  to  review  the  judgments  of  state 
courts,  unless  a  real,  and  not  a  fictitiouSy 
Federal  question  is  involved. 

Hamblin  v.  Wesirm  Land  Co,  147  U.  8. 
531,  37  L.  ed.  267,  IS  Sup.  Ct  Rep.  353. 

The  bare  averment  of  a  Federal  queetio» 
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is  not  in  all  cases  sufficient.  It  must  not  be 
wholly  without  foundation.  There  must  be 
at  least  color  of  ground  for  such  averment, 
otherwise  a  Federal  question  might  be  set 
up  in  almost  any  case,  and  the  jurisdiction 
of  this  court  invoked  simply  for  the  pur- 
pose of  delay. 

Veto  Onrleans  ▼.  tfew  Orleans  Watertborka 
Co.  142  U.  S.  79,  35  L.  ed.  943,  12  Sup.  a. 
Rep.  142;  Millingar  v.  Hartupee,  6  Wall. 
258,  18  L.  ed.  829. 

To  give  this  court  jurisdiction  of  a  writ 
of  error  to  a  state  court,  it  must  appear 
affirmatively,  not  only  that  a  Federal  ques- 
tion was  presented  for  decision  by  the  high- 
est court  of  the  state  having  jurisdiction, 
but  that  its  decision  was  necessary  for  the 
determination  of  the  cause,  and  that  it  was 
actually  decided,  or  that  the  judgment  as 
rendered  could  not  have  been  given  without 
deciding  it. 

De  Saussure  v.  Gaillard,  127  U.  S.  216, 
82  L.  ed.  125,  8  Sup.  Ct.  Rep.  1053;  John- 
son V.  Risk,  137  U.  S.  300,  34  L.  ed.  683,  11 
Sup.  Ct.  Rep.  Ill;  Cook  County  v.  Calumet 
d  C.  Canal  d  Dock  Co.  138  U.  S.  635,  34 
L.  ed.  1110,  11  Sup.  Ct.  Rep.  435;  Haley  v. 
Breeze,  144  U.  S.  130,  36  L.  ed.  373,  12  Sup. 
Ct.  Rep.  836. 

Even  the  averment  of  the  alleged  Federal 
question  in  this  cause  was  made  entirely  too 
late. 

Bushnell  v.  Crooke  Min.  d  Smelting  Co. 
148  U.  S.  682,  37  L.  ed.  610,  13  Sup.  a. 
Rep.  771;  Loeher  v.  Schroeder,  149  U.  S. 
580,  37  L.  ed.  856,  13  Sup.  Ct.  Rep.  934; 
Tewas  d  P.  R.  Co.  v.  Southern  P.  Co.  137 
U.  S.  48,  34  L.  ed.  614,  11  Sup.  Ct.  Rep.  10; 
Saytoard  v.  Denny,  158  U.  S.  180,  39  L.  ed. 
941,  16  Sup.  Ct.  Rep.  777. 

The  question  on  which  the  jurisdiction  of 
this  court  depends  (if  such  jurisdiction  ex- 
ists) is  80  frivolous  as  not  to  need  further 
argument;  and  such  question  was  rightly 
decided  in  the  state  court,  and  ther^ore  it 
is  unnecessary  to  keep  the  case  in  this  court 
for  further  argument. 

Spies  v.  Illinois,  123  U.  S.  131,  31  L.  ed. 
80,  8  Sup.  Ct.  Rep.  21;  Church  v.  Kelsey, 
121  U.  S.  282,  30  L.  ed.  960,  7  Sup.  Ct.  Ren. 
897;  Arrowsmith  v.  Harmoning,  118  U.  S. 
194,  30  L.  ed.  243,  6  Sup.  Ct.  Rep.  1023. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

In  their  application  for  leave  to  file  a  sup- 
plementary answer,  the  plaintiffs  in  error 
averred  that  to  render  a  decree  foreclosing 
the  equitable  mortgage  would,  under  the  cir- 
cumstances, be  a  taking  of  property  without 
due  process  of  law,  and  denying  to  them  the 
equal  protection  of  the  laws,  and  claimed 
'*the  protection  guaranteed  to  all  citizens  of 
the  United  States  by  the  provisions  of  §  10 
of  art.  1  of  the  Constitution  of  the  United 
Statea  and  of  fi  1  of  the  14th  Amendment  to 
the  Constitution  of  the  United  States." 
While  they  thus  asserted  the  existence  of  a 
Federal  question,  yet  it  is  well  settled  that 
the  mere  averment  of  such  a  question  is  not 
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sufficient.  As  said  in  Bamhlin  v.  Western 
Land  Co.  147  U.  S.  531,  532,  37  L.  ed.  268, 
13  Sup.  Ct.  Rep.  353,  354: 

*"A  real,  and  not  a  fictitious.  Federal [157] 
question  is  essential  to  the  jurisdiction  of 
this  court  over  the  judgments  of  state 
courts.  MiUingar  v.  Hartupee,  6  Wall.  258, 
18  L.  ed;  829;  Ifew  Orleans  v.  New  Orleans 
Waterworks  Co.  142  U.  S.  79,  87,  35  L.  ed. 
943,  946,  12  Sup.  Ct  Rep.  142,  145.  In  the 
latter  case  it  waa  said  that  *the  bare  aver- 
ment of  a  Federal  question  is  not,  in  all 
cases,  sufficient.  It  must  not  be  wholly  with- 
out foundation.  There  must  be  at  least 
color  of  ground  for  such  averment ;  other- 
wise a  F^cral  question  might  be  set  up  in 
almost  any  case*  and  the  jurisdiction  of  this 
court  invoked  simply  for  the  purpose  of  de- 
lay.' " 

See  also  Wilson  v.  North  Carolina,  169  U.. 
S.  586,  42  L.  ed.  865,  18  Sup.  Ct.  Rep.  435; 
St.  Joseph  d  a.  I.  R.  Co.  v.  Steele,  167  U.  S. 
659,  42  L.  ed.  315,  17  Sup.  Ct.  Rep.  925; 
New  Orleans  Watertcorlcs  Co.  v.  Louisiana,. 
185  U.  S.  336,  46  L.  ed.  936,  22  Sup.  Ct. 
Rep.  691. 

We  think  this  case  comes  within  that 
rule.  Rulings  in  respect  to  the  amendment 
of  pleadings  are  largely  within  the  discre- 
tion of  the  trial  court,  and,  unless  a  grosa 
abuse  of  that  discretion  is  shown,  there  is  n<y  . 
ground  for  reversal.  Oormley  v.  Bunyan, 
138  U.  S.  623,  34  L.  ed.  1086,  11  Sup.  Ct. 
Rep.  453.  Here  the  trial  court  refused  t> 
permit  any  amendment  of  the  pleading, — 
tor  a  supplementary  answer  is  substantially 
such  an  amendment.  We  cannot  see  that 
the  trial  court  abused  its  discretion,  even  if 
that  were  a  Federal  question  and  properly 
before  us  for  consideration.  All  the  facts  in 
reference  to  the  original  mortgages  and  the 
agreement  were  set  forth  in  full  in  the  orig- 
inal complaint,  and  relief  was  asked  in  the- 
alternative,— either  a  strict  foreclosure  of 
the  agreement,  or,  if  that  were  deemed  in- 
equitable, a  foreclosure  of  the  original  mort- 
gages. The  defendants,  in  then*  answer,  set 
up  all  their  defenses  to  plaintifTs  claim  of 
relief  upon  the  facts  stated  in  the  complaint 
That  at  the  hearing  they  offered  to  consent 
to  a  decree  of  foreclosure  of  the  equitable 
mortgage  created  by  the  agreement  (which 
offer  was  declined  by  the  plaintiff)  did  not 
pay  the  debt,  or  release  tne  property  from 
the  liens.  Debts  are  not  paid  nor  lienA  can- 
celed  in  that  way.  A  defendant  cannot,  by 
offering  on  a  trial  to  consent  to  a  judgment 
or  decree  for  a  part  of  the  claim  su^  on, 
prevent  the  plaintiff  from  subsequently  ob- 
taining the  judgment  or  decree  demanded  by 
the  facts  of  the  case,  although  it  be  that 
which  had  been  offered  and  also  declined. 
All  the  facts  were  before  the  trial  court  as 
*well  as  the  supreme  court,  and  the  decision  [158) 
was  that  which  right  and  justice  demanded. 
There  is  no  merit  in  the  defense  which  was 
sought  to  be  interposed,  and  certainly  noth- 
ing which  calls  upon  this  court  to  interfere 
with  the  decision  of  the  state  court 

The  writ  of  error  is  dismissed^ 
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THE  OSCEOLA. 

(See  8.  C  Reporter's  e<L  158-177.) 

Admiralty — liahilHy  of  $hip  for  §eaman*9 

infuries, 

J..  A  vessel  Is  not  liable  4n  rem  to  one  of  tbe 
crew,  under  the  general  principles  of  admir- 
alty, for  damages  for  personal  injuries  warn- 
talned  by  him  through  the  improvident  and 
negligent  order  of  the  master  in  directing  a 
igangway  for  the  discharge  of  cargo  to  be 
hoisted  iMfore  the  arrival  of  tlie  vessel  at  her 
dock  and  during  a  heavy  wind. 

"X  Injuries  sustained  by  a  member  of  the  crew 
on  board  a  ship  In  attempting  to  hoist  a 
gangway  In  a  heavy  wind  are  not  done  *'by 
such  ship,**  within  the  meaning  of  Wis.  Rev. 
Stat.  1S08,  I  8348,  imposing  liability  on  every 
ship  "for  all  damages  arising  from  injuries 
done  to  persons  or  property  by  such  ship,*' 
as  such  statute  was  Intended  to  cover  only 
cases  of  damage  done  by  the  ship  herself,  as 
the  offending  thing,  to  persons  or  property 
outside  the  ship. 

[No.  08.] 

Argued  December  2,  1902.    Decided  March 

2,  190S. 

ON  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for  the 
Seventh  Circuit  presenting  questions  as  to 
the  liability  of  a  vessel  t;i  rem  to  a  member 
of  the  crew  for  injuries  sustained  through 
the  negligence  of  the  master.  Answered  in 
the  negative. 


Statement  by  Mr.  Justice  Brown  t 

This  was  a  libel  in  ran  filed  in  the  dis- 
trict court  for  the  eastern  district  of  Wis- 
•consin,  in  admiralty,  against  the  propeller 
Osceola,  to  recover  damages  for  a  personal 
injury  sustained  hj  one  Patrick  Shea,  a  sea- 
man on  board  the  vessel,  through  the  negli- 
^nce  of  the  master. 

The  case  resulted  in  a  decree  for  the  libel- 
lant,  from  which  an  appeal  was  taken  hy 
-the  owners  to  the  circuit  court  of  appeals, 
which  certified  to  this  court  certain  ques- 
tions arising  upon  the  following  statement 
•of  facts: 

"The  owners  had  supplied  the  vessel  with 
a  movable  derrick  for  the  purpose  of  rais- 
ing the  gangways  of  the  vessel  when  in 
poi-t,  in  order  to  discharge  cargo.  The  ap- 
pliance was  in  every  respect  fit  and  suitable 
for  the  purpose  for  which  it  was  intended 
and  furnished  to  be  used,  and  at  the  time 
of  the  injury  was  in  good  repair  and  condi- 
tion. The  gangways  whicn  were  to  be 
raised  by  the  derrick  were  each  about  10 
feet  long  lensthwise  of  the  ^ip,  about  7 
feet  high,  and  weighed  about  1,050  pounds. 
In  the  month  of  I^cember,  1896,  the  vessel 
vi^as  on  a  voyage  bound  for  the  port  of  Mil- 
-waukee,  and  when  within  3  miles  of  that 
port,  and  while  in  the  open  lake,  the  master 
•of  the  vessel  ordered  the  forward  port  gang- 
way to  be  hoisted  by  means  of  the  derrick, 
In  order  that  the  vessel  might  be  reader  to 
discharge  cargo  immediately  upon   arrival 


at  her  dock.  At  this  time  the  vessel  waa 
proceeding  at  the  rate  of  11  miles  an  hour 
against  a  head  wind  of  8  miles  an  hour. 
Under  the  supervision  of  the  mate,  the  crew, 
including  the  appellee,  Patrick  Shea,  who 
was  one  of  the  crew,  proceeded  to  execute 
the  order  of  the  master.  The  derridc  was 
set  in  place  to  raise  the  gangway.  As  soon 
as  the  gangway  was  swung  clear  of  the  ves- 
sel, the  front  end  was  caught  by  the  wind 
and  turned  outward  broadside  to  the  wind, 
and  by  the  force  of  the  wind  was  pushed  aft 
and  pulled  the  derrick  over,  which  in  falling 
struck  and  injured  the  libellant.  The  neg- 
ligence, if  any  there  was,  consisted  solely  Si 
the  order  of  the  master  that  the  deirick 
should  be  used  and  that  the  gangway *shouId{  160] 
be  hoisted  while  the  vessel  was  yet  in  the 
open  sea,  when  the  operation  might  be  im- 
peded and  interfered  with  by  the  wind. 
The  mate  and  the  crew  in  executing  the 
orders  of  the  master  of  the  vessel  acted  in 
all  respects  properly,  and  were  guilty  of  no 
negligence  in  the  performance  of  the  work. 
The  libel  charged  negligence  upon  the  own- 
ers of  the  vessel  in  'requiring  and  permit- 
ting the  work  of-  unshipping  said  gangway 
to  be  done  while  the  saia  vessel  was  at  sea 
and  running  against  the  wind.'  The  owners 
were  not  present  upon  the  vessel,  nor  was 
the  master  a  part  owner  of  the  vessel.  It 
is  contended  tnat  the  vessel  and  its  owners 
are  liable  for  every  improvident  or  negli- 
gent order  of  the  captain  in  the  course  of 
the  navigation  or  management  of  the  ves- 
sel." 

The  questions  of  law  upon  which  that 
court  desired  the  advice  and  instruction  of 
the  Glupreme  Court  are — 

''First.  Whether  the  vessel  is  responsible 
for  injuries  happening  to  one  of  the  crew  by 
reason  of  an  improvident  and  negligent  or- 
der of  the  master  in  respect  of  the  naviga- 
tion and  management  of  the  vessel. 

"Second.  Whether  in  the  navigation  and 
management  of  a  vessel  the  master  of  the 
vessel  and  the  crew  are  fellow  servants. 

"Third.  Whether,  as  a  matter  of  law,  the 
vessel  or  its  owners  are  liable  to  the  ap- 
pellee, Patrick  Shea,  who  was  one  of  the 
crew  of  the  vessel,  for  the  injury  sustained 
by  him  by  reason  of  the  improvident  and 
negligent  ocder  of  the  master  of  the  vessel 
in  ordering  and  directing  the  hoisting  of 
the  gangway  at  the  time  and  under  the  cir- 
cumstances declared;  that  is  to  say,  on  the 
assumption  that  the  order  so  made  was  im- 
provident and  negligent." 

Mr.  John  ZZ.  Roemer  argued  the  cause 
and  filed  a  brief  for  appellees: 

If  a  state  statute  ^ves  a  right  of  action 
touching  a  subject  of  maritime  nature, 
admiralty  can  administer  the  law  by  a 
proceeding  in  rem  if  the  statute  grants  a 
lien,  or  in  personam,  no  lien  being  granted. 

The  Coi'sair,  145  U.  S.  335,  auh  nam.  Bar* 
ton  V.  Brottm,  36  L.  ed.  727,  12  Sup.  Ct. 
kep.  949 ;  Bigelotc  v.  Nickeraon,  30  L.  R.  A. 
336,  17  C.  C.  A.  1,  34  U.  S.  App.  261,  !• 
Fed.  113. 

If  the  Wisconsin  statute  merely  applies 
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to  causes  tn  personam  already  maintainable 
Older  the  s^tute,  or  the  common  or  the 
maritime  law,  it  is  submitted  that  it  is 
effective  to  create  liens  in  all  cases  within 
its  scope,  and  that  such  liens  ma^  be  en- 
ioTtsed  by  proceeding  in  rem  in  admiralty. 

Mendell  v.  The  Martin  White,  Hoff.  Op. 
450,  Fed.  Cas.  No.  9,419;  The  J.  E.  Rum- 
heU,  148  U.  S.  1,  37  L.  ed.  340,  13  Sup.  a. 
K^.  498;  The  Oregon,  158  U.  S.  186,  39 
L.  ed.  943,  15  Sup.  Ct.  Rep.  804;  The  J.  F, 
Warner,  22  Fed.  342. 

The  subjects  of  admiralty  jurisdiction  in- 
clude all  affairs  relating  to  mariners, 
wfaeUier  ship  officers,  or  common  mariners; 
their  rights  and  privileges  respectively; 
their  office  and  duty;  their  wages;  their 
offenses,  whether  by  wilfulness,  casualty, 
ignorance,  negligence,  or  insufficiency,  with 
their  punishments. 

Chamberlain  v.  Chandler,  3  Mason,  242, 
Fed.  Cas.  No.  2,575. 

The  rule  of  the  English  courts  that,  un- 
less the  owner  is  liable  at  common  law,  the 
vessel  cannot  be  held  in  admiralty,  has  been 
rejected  in  this  country. 

Homer  Ramedell  Transp.  Co.  v.  La  Com- 
pagnie  Oenirale  Transatlantigue,  182  U.  S. 
406,  45  L.  ed.  1155,  21  Sup.  Ct.  Rep.  831. 

Even  in  cases  of  marine  torts,  independ- 
ent of  prize,  courts  of  admiralty  are  in  the 
habit  of  giving  or  withholding  damages 
upon  enlarged  principles  of  justice  and 
equity,  and  have  not  circumscribed  them- 
selves within  the  positive  boundaries  of 
mere  municipal  law.  They  have  exercised 
a  conscientious  discretion  on  the  subject. 

The  Marianna  Flora,  11  Wheat.  54,  6  L. 
ed.  405;  The  Palmyra,  12  Wheat.  1,  6  L.  ed. 
531;  The  Explorer,  20  Fed.  135;  The  Wan- 
derer, 20  Fed.  140 ;  The  Maw  Morris,  24  Fed. 
S60,  28  Fed.  881,  137  U.  S.  1,  34  L.  ed.  686, 
11  Sup.  Ct.  Rep.  29. 

If  it  should  be  determined  that  the  pro- 
ceeding should  have  been  commenced  in  per- 
sonam, and  not  in  rem,  the  question  cannot 
be  raised  at  this  time. 

Betts,  Admiralty  Practice,  99;  The  Ze- 
nobia,  Abb.  Adm.  48,  Fed.  Cas.  No.  18,208 ; 
Roberta  v.  The  Huntaville,  3  Woods,  386, 
Fed.  Cas.  No.  11,  904;  The  Union,  4  Blatchf. 
W,  Fed.  Cas.  Na  14,346;  The  White 
SquaU,  4  Blatchf.  103,  Fed.  Cas.  No.  17,570; 
The  Monte  A,  12  Fed.  331;  The  Willamette, 
31  L.  R.  A.  715,  18  C.  C.  A.  366,  44  U.  S. 
App.  26,  70  Fed.  874;  Leathers  v.  Blessing, 
105  U.  S.  626,  26  L.  ed.  1192;  Chamberlain 
V.  Ward,  21  How.  554,  16  L.  ed.  211;  The 
Charles  Morgan,  115  U.  S.  69,  29  L.  ed.  316, 
5  Sup.  Ct.  Rep.  1172;  2  Brown,  Civil  & 
Adm.  Law,  p.  400;  The  Warren,  2  Ben.  498, 
Fed.  Cas.  Na  17,192;  The  Bilbao,  Lush. 
149. 

The  reported  cases  show  that  there  is  a 
conflict  of  opinion  as  to  whether  or  not  the 
▼eseel  and  its  owners  are  liable  in  admiralty 
for  the  negligence  of  the  master  in  the  man- 
agement and  navigation  of  the  ship,  proxi- 
mately causing  injury  to  an  ordinary  sea- 
(nan.  The  line  of  cases  holding  that  the 
vessel  and  its  owners  are  responsible  in 
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such  cases  is  certainly  suppwted  by  the  bet> 
ter  reasoning. 

Peterson  v.  The  Ohandos,  4  Fed.  646 ;  The 
Clatsop  Chief,  7  Sawy.  274,  8  Fed.  163,  767; 
The  Titan,  23  Blatdif.  177,  23  Fed.  413; 
The  A,  Beaton,  43  Fed.  592;  The  Julia 
Fowler,  49  Fed.  277;  The  Frank  &  Willie, 
45  Fed.  494;  MoOullough  v.  New  York,  N. 
H,  d  H,  R,  Co,  9  C.  C.  A.  521,  20  U.  S.  App. 
570,  61  Fed.  364. 

To  the  same  effect  see  also  Keating  v. 
Paoifio  Bteam  WhaUng  Co.  21  Wash.  415, 
58  Pac.  224. 

Mr,  Charles  H.  Van  Alstine  argued 
the  cause  and  filed  a  brief  tor  appellants: 

A  proceeding  in  rem  in  admiralty  is  a  pro- 
ceeding to  give  effect  to  a  maritime  lien; 
and  such  a  lien  must  always  exist,  to  form 
the  basis  of  such  a  proceeding. 

Beane  t.  The  Mayurka,  2  Curt  C.  C.  72, 
Fed.  Cas.  No.  1,175;  The  Rook  Island 
Bridge,  6  Wall.  213,  216,  sub  nom,  Oalena, 
D,  D,  &  M,  Packet  Co,  y.  Rock  Island  R, 
Bridge,  18  L.  ed.  753,  754;  The  Corsair,  145 
U.  S.  335,  347,  sub  nom.  Barton  v.  Brown, 
36  L.  ed.  727,  731,  12  Sup.  €t  Rep.  949; 
Yandewater  v.  Mills,  19  How.  82,  89,  15  L. 
ed.  554,  556;  The  Glide,  167  U.  S.  606,  612, 
42  L.  ed.  296,  298,  17  Sup.  Ct.  Rep.  930. 

The  question  as  to  the  true  limits  of  mar- 
itime law  and  admiralty  jurisdiction  is  un- 
doubtedly exclusively  a  judicial  question. 
But  what  the  law  is  within  those  limits,  as- 
suming the  general  maritime  law  to  be  the 
basis  of  the  system,  depends  upon  what  has 
been  received  as  law  in  the  maritime  nijr 
ages  of  this  country,  and  on  such  legislation 
as  may  have  been  competent  to  affect  it. 

The  Lottawanna,  21  Wall.  558,  sub  nom. 
Rodd  V.  Heartt,  22  L.  ed.  654. 

The  ancient  maritime  codes  are  insuffi- 
cient to  g^ve  a  seaman  a  lien  upon  the  ves- 
sel for  damages  based  on  mental  and  physi* 
cal  pain  and  loss  of  earning  capacity. 

Appendix  to  30  Fed.  Cas.  pp.  1174,  1191, 
1200,  1209;  The  City  of  Alexandria,  17  Fed. 
390. 

The  court  cannot  make  the  law;  it  can 
only  declare  it.  If,  within  its  proper  scope, 
any  change  is  desired  in  its  rules  other  thiEui 
those  of  procedure,  it  must  be  made  by  the 
legislative  department. 

The  Lottawanna,  21  Wall.  576,  577,  suh 
nom,  Rodd  v.  Heartt,  22  L.  ed.  662,  663. 

As  the  appellee  resorted  to  a  libel  in  rem, 
the  court  is  bound  by  the  maritime  law. 

Homer  Ramsdell  Transp.  Co.  v.  La  Com- 
pagnie  O^nirale  Transatlantique,  182  U.  8. 
406,  45  L.  ed.  1155,  21  Sup.  Ct.  Rep.  831. 

By  the  maritime  law  of  this  country  the 
liability  of  the  vessel  owner,  in  cases  like 
the  present,  is  limited  to  medical  and  surgi- 
cal attendance,  and  wages  to  the  end  of  the 
voyage. 

The  City  of  Alexandria,  17  Fed.  390. 

Cases  holding  the  owner  liable  in  person- 
am are  rested  on  the  common  law. 

The  Titan  and  The  Hills,  23  Blatchf.  177, 

23  Fed.  413;  The  A.  Beaton,  43  Fed.  692; 

The    Sachem,  42    Fed.  66;  McCuUough    v. 
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Tfew  Torh,  V.  B,  d  H,  R.  Co.  9  0.  0.  A.  621, 
20  U.  S.  App.  670,  61  Fed.  364. 

The  Federal  courts  enforce  liens  created 
by  state  statutes,  upon  vessels,  when  such 
statutes  are  not  in  conflict  with  the  laws 
and  usages  of  the  United  States,  because, 
and  only  because,  the  lien  touches  a  subject 
within  the  constitutional  jurisdiction  of  the 
Federal  courts;  and  it  necessarily  follows 
that  they  cannot  go  beyond  the  state  or  mu- 
nicipal law  creating  the  cause  of  action  and 
lien. 

Bigelow  v.  yickeraon,  30  L.  R.  A.  336,  17 
C.  C.  A.  1,  34  U.  S.  App.  261,  70  Fed.  113; 
The  City  of  Norwalk,  56  Fed.  98,  107,  108, 
112;  Sherlock  ▼.  AUing,  9S  U.  S.  104,  23 
L.  ed.  820;  The  Coreair,  145  U.  S.  347,  aub 
nom.  Barton  v.  Brown,  36  L.  ed.  731,  12  Sup. 
Ct.  Rep.  949. 

Under  the  facts  certified,  appellee  and  the 
master  of  the  vessel  were  fellow  servants; 
and  the  owners  are  not  liable  under  the  laws 
of  the  state. 

Medley  v.  Pinhney  d  Bona  8,  8,  Co,  [1892] 
I  Q.  B.  58 ;  Dxcyer  v.  American  Exp.  Co.  82 
Wis.  307,  62  N.  W.  304;  Btutz  v.  Armour, 
84  Wis.  623,  64  N.  W.  1000;  Cadden  v. 
American  Steel  Barge  Co.  88  Wis.  409,  60 
N.  W.  800;  Hartford  v.  Northern  P.  R.  Co. 
01  Wis.  374,  64  N.  W.  1033;  Klochinaki  v. 
Shores  Lumber  Co.  93  Wis.  417,  67  N.  W. 
934 ;  McMahon  v.  Ida  Mvn.  Co.  96  Wis.  308, 
70  N.  W.  478;  Albrecht  v.  Chioago  d  N.  W. 
R.  Co.  108  Wis.  630,  53  L.  R.  A.  663,  84  N. 
W.  882;  Wiskie  v.  Montello  Granite  Co.  Ill 
Wis.  443,  87  N.  W.  401 ;  Thompson  v.  Her* 
mann,  47  Wis.  602,  32  Am.  Rep.  784,  3  N. 
W.  579;  Mathews  v.  Case,  61  Wis.  491,  60 
Am.  Rep.  161,  21  N.  W.  613. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

In  the  view  we  take  of  this  case,  we  find 
it  necessary  to  express  an  opinion  only  up- 
on the  first  and  third  questions,  which  are, 
in  substance,  whether  tne  vessel  was  liable 
in  rem  to  one  of  the  crew  by  reason  of  the 
improvident  and  negli^nt  order  of  the  mas- 
ter in  directing  the  iioisting  of  the  gangway 
for  the  discharge  of  cargo,  before  the  ar- 
rival of  the  vessel  at  her  dock,  and  durins 
a  heavy  wind.  As  this  is  a  libel  in  rem,  it 
is  unnecessary  to  determine  whether  the 
owners  would  be  liable  to  an  action  in  per- 
sonam, either  in  admiralty  or  at  common 
law,  although  cases  upon  this  subject  are 
not  wholly  irrelevant. 

If  the  nilinffs  of  the  district  court  were 
correct,  that  uie  vessel  was  liable  in  rem 
for  these  injuries,  such  liability  must  be 
founded  either  upon  the  general  admiralty 
law  or  upon  a  focal  statute  of  the  state 
within  which  ^  accident  occurred.  As  the 
admiralty  l&w  upon  the  subject  must  be 
gathered  from  the  accepted  practice  of 
courts  of  admiralty,  both  at  home  and 
abrond,  we  are  bound  in  answering  this 
[169]questi<m  to  ity^^^"*>  *the  sources  of  this  law 
and  its  administration  in  the  courts  of  civ- 
ilixed  countries,  and  to  apply  it,  so  far  as  it 
iff  consonant  with  our  own  usaffes  and  prin- 
ciplM,  or,  m  Mr.  Justice  Bradley  observed 
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in  The  Lottawanna,  21  Wall.  568,  aub  nom. 
Rodd  y.  Hearit,  22  L.  ed.  664,  "having  re- 
gard to  our  own  legal  history.  Constitution^, 
wnslation,  usages,  and  adjudications." 

By  article  6  of  the  Rules  of  Oleron,  sail* 
ors  injured  by  their  own  misconduct  could 
only  be  cured  at  their  own  expense,  and 
might  be  discharged;  "but  if,  by  the  mas- 
ter's order  and  commands,  any  of  the  ship'» 
company  be  in  the  service  of  the  ship,  and 
thereby  happen  to  be  wounded  or  otherwise 
hurt,  m  that  case  they  shall  be  cured  and 
provided  for  at  the  cost  and  charges  of  tho 
said  ship."  By  article  18  of  the  Laws  of 
Wisbury,  "a  mariner  bein^  ashore  in  the 
msster's  or  the  ship's  service,  if  he  should 
happen  to  be  wounded,  he  shall  be  main* 
tained  and  cured  at  the  charge  of  the  ship,*^ 
with  a  further  provision  that,  if  he  be  in- 
jured by  his  own  recklessness,  he  may  be- 
discharged  and  obliged  to  refund  what  he 
has  received.  Practically  the  same  provi- 
sion is  found  in  article  39  of  the  Laws  of 
the  Hanse  Towns;  in  the  Marine  Ordinan- 
ces of  Louis  XIV.  book  III.  title  4,  article 
11;  and  in  a  Treatise  upon  the  Sea  Laws,, 
published  in  2  Pet.  Adm.  Dec.  In  neither 
of  these  ancient  Codes  does  there  appear  to 
be  any  distinction  between  injuries  received 
accidentally  or  by  negligence,  nor  does  it 
appear  that  the  seaman  is  to  be  indemnified 
beyond  his  wages  and  the  expenses  of  hia 
maintenance  and  cure.  We  axe  also  left  in 
the  dark  as  to  whether  the  seaman  in  such 
a  case  has  recourse  to  the  ship  herself,  or 
is  remitted  to  an  action  against  the  owners. 

By  the  modem  French  Commercial  Code 
(art.  262),  "seamen  are  to  be  paid  their 
wages,  and  receive  medical  treatment  at  the 
expense  of  the  ship,  if  they  fall  sick  during 
a  voyase,  or  be  injured  in  the  service  of  the 
vessel.''  Commenting  upon  this  article, 
Ooirand  savs  in  his  commentaries  upon  the 
French  Code,  that  "when  a  sailor  falls  ill 
before  the  sailing  of  the  vessel  he  has  no 
right  to  his  wages;  if  he  becomes  ill 
durine  the  voyase,  and  from  no  fault  of  his 
own,  he  is  paid  his  wages,  and  tended  at  the 
expense  of  the  ship,"  and  if  he  is  left  on 
shore,  the  ship  is  also  liable  for  the  expense 
of  his  return  home;  and  *under  article  263 [170] 
the  same  treatment  is  accorded  to  sailors 
wounded  or  injured  in  the  service  of  the 
ship.  The  expenses  of  treatment  and  dress- 
ing are  charecable  to  the  ship  alone,  or  to 
the  ship  and  cargo,  according  to  whether 
the  wounds  or  injuries  were  received  in  the 
service  of  the  ship  alone,  or  that  of  the  ship 
and  cargo. 

Similar  provisions  are  found  in  the  Ital- 
ian Code,  article  363;  the  Belgian,  article 
262;  the  Dutch,  articles  423  and  424;  the 
Brazilian,  article  660;  the  Chilian,  article 
944;  the  Argentine,  article  1174;  the  Portu- 
guese, article  1469;  the  Spanish,  artidee 
;18  and  719;  the  German,  articles  648  and 
649.  In  some  of  these  Codes,  notably  the 
Portuguese,  Argentine,  and  Dutch,  these  ex- 
penses are  made  a  charge  upon  the  ship  and 
her  cargo  and  freight,  and  considered  as  il 
subject  of  general  average.  By  the  Argen- 
tine Code,  article  1174,  the  sailor  is  also 
entitled  to  an  indemnity  beyond  his  wage* 
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and  core  in  ease  of  mutilation ;  and  by  the 
Gennan  Code  he  appears  to  be  entitled  to 
an  indemnitj  in  all  cases  for  injuries  in- 
corred  in  defense  of  his  ship;  and  by  the 
Dutch  Code,  the  sailor,  ii  disabled,  is  enti- 
tied  to  su<^  damages  as  the  judge  shall 
deem  equitable.  In  all  of  them  there  is  a 
pronaion  aeainst  liability  in  case  of  inju- 
ries reoeiyed  by  the  sailor's  wilful  miscon- 
duet. 

Except  as  above  indicated,  in  a  few  coun- 
trieB,  the  expense  and  maintenance  and  cure 
do  not  seem  to  constitute  a  privilege  or  lien 

rn  a  ship,  since  by  the  French  Q>de)  arti- 
191,  classifying  privileged  debts  against 
TCflsels,  no  mention  is  made  of  a  lien  for 
personal  injury.  The  other  Continental 
and  South  American  Codes  do  not  differ 
materially  from  the  French  in  this  particu- 
lar. Probably,  however,  the  expenses  of 
maintenance  and  cure  would  be  regarded  as 
a  mere  incident  to  the  wages,  for  which 
there  is  undoubtedly  a  privilege. 

By  the  English  merchants'  shipping  act 
(17  &  18  Vict.  chap.  104,  §  228,  subd.  1), 
'Hf  the  master  or  any  seaman  or  apprentice 
receives  any  hurt  or  injury  in  the  service 
of  the  ship  to  which  he  belongs,  the  expense 
of  providing  the  necessary  surgical  and 
medical  advice,  with  attendance  and  medi- 
cines, and  of  his  subsistence  until  he  is 
cured,  or  dief*,  or  is  brought  back  to  some 
port  in  the  United  Kingdom,  if  shipped  in 
i71]the  'United  Kingdom,  or,  if  shipped  in  some 
British  possession,  to  some  port  in  such  pos- 
session, and  of  his  conveyance  to  such  port, 
and  the  expense  (if  any)  of  his  burial,  shall 
be  defrayed  by  the  owner  of  such  ship,  with- 
out any  deduction  on  that  account  from  the 
wages  of  such  master,  seaman,  or  appren- 
tice." 

These  provisions  of  the  British  law  seem 
to  he  practically  identical  with  the  Conti- 
nental Codes.  In  the  English  courts  the 
owner  is  now  held  to  be  liable  for  injuries 
received  by  the  unseaworthiness  of  the  ves- 
sel, though  not  by  the  negligence  of  the 
master,  who  is  treated  as  a  fellow  servant 
of  the  owner.  Responsibility  for  injuries 
received  through  the  unseaworthiness  of  the 
ship  is  imposed  upon  the  owner  by  the  mer- 
chants' shipping  act  of  1876  (30  &  40  Vict, 
chap.  80,  §  5 ) ,  wherein,  in  every  contract  of 
service,  express  or  implied,  between  an  own- 
er of  a  ship  and  the  master  or  any  seaman 
thereof,  there  is  an  obligation  implied  that 
all  reasonable  means  shall  be  used  to  in- 
sure the  seaworthiness  of  the  ship  before 
and  during  the  voyage.  Hedley  v.  Pinkney 
i  Sons'  S.  8.  Co,  [1894]  A.  C.  222,  an  ac- 
tion at  common  law.  Beyond  this,  how- 
ever, we  find  nothing  in  the  English  law  to 
indicate  that  a  ship  or  its  owners  are  liable 
to  an  indemnity  for  injuries  received  by 
negligence  or  otherwise  in  the  service  of  the 
ship.  None  such  is  given  in  the  admiralty 
court  jurisdiction  act  of  1861,  although  it 
seems  an  action  in  admiralty  will  lie 
*gainst  the  master  in  personam  for  an  as- 
sault committed  upon  a  passenger  or  sea- 
man. The  Agincourt,  1  Hagg.  Adm.  271; 
The  Lowther  Castle,  1  Hagg.  Adm.  384. 
This  feature  of  the  law  we  ^eive  ourselves 
189  U.  S 


adopted  in  general  admiralty  rule  16,  de- 
claring that  "in  all  suits  for  assault  or 
beating  on  the  high  seas,  or  elsewhere  with- 
in the  admiralty  and  maritime  jurisdiction, 
the  suit  shall  be  in  personam  only."  In 
England  the  master  and  crew  are  also  treat- 
ed as  fellow  servants,  and  hence  it  would 
follow  that  no  action  would  lie  by  a  mem- 
ber of  the  crew  against  either  the  owners  or 
the  ship  for  injuries  received  through  the 
negligence  of  the  master.  Hedley  v.  Pink- 
ney d  Sons*  8,  8.  Co.  [1894]  A.  C.  222.  it 
is  otherwise,  however,  in  Ireland  {Ramsay 
V.  Qvinn,  Ir.  Rep.  8,  C.  L.  322),  and  in  Scot- 
land, where  *the  master  is  regarded  as  a[178] 
vice  principal.  Leddy  v.  Gibson,  11  Ct.  Sessw 
Cas.  3d  series,  304. 

The  statutes  of  the  United  States  contain 
no  provision  upon  the  subject  of  the  liabil- 
ity of  the  ship  or  her  owners  for  damages 
occasioned  by  the  negligence  of  the  captain 
to  a  member  of  the  crew;  but  in  all  but  la 
few  of  the  more  recent  cases  the  analogies 
of  the  English  and  (Continental  Codes  hava 
been  followed,  and  the  recovery  limited  to 
the  wages  and  expenses  of  maintenance  and) 
cure.  The  earliest  case  upon  the  subject  i» 
that  of  Harden  v.  Cordon,  2  Mason,  541, 
Fed.  Cas.  No.  6,047,  in  which  Mr.  Justice- 
Story  held  that  a  claim  for  the  expenses  of 
cure*  in  case  of  sickness  constituted  in  con- 
templation of  law  a  part  of  the  contract  for 
wages,  over  which  the  admiralty  had  a 
rightful  jurisdiction.  The  action  was  in 
personam  against  the  master  and  owner  for 
wages  and  other  expenses  occasioned  by  the 
sickness  of  the  plaintiff  in  a  foreign  port  in 
the  course  of  the  voyage,  all  of  which  were 
allowed.  The  question  of  indemnity  did 
not  arise  in  this  case,  but  the  court  held 
that  upon  the  authority  of  the  Continental 
Codes,  and  by  its  intrinsic  e<]uity,  there  was 
no  doubt  of  the  seaman's  ngbt  to  the  ex- 
penses of  his  sickness. 

This  case  was  followed  in  The  Oeorge,  1 
Sumn.  151,  Fed.  Cas.  No.  5,329,  and  in  Reed 
V.  Canfield,  1  Sumn.  195,  Fed.  Cas.  No.  11,- 
041.  Though  the  last  case  did  not  involve 
the  question  of  indemnity,  Mr.  Justice 
Story,  in  delivering  the  opinion,  remarked 
that  "the  sickness  or  other  injury  may  occar- 
sion  a  temporary  or  permanent  disability^ 
but  that  is  not  a  ground  for  indemnity  fron> 
the  owners.  They  are  liable  only  for  expenses 
necessarily  incurred  for  the  cure;  and  when 
the  cure  is  completed,  at  least  so  far  as  the- 
ordinary  medical  means  extend,  the  owners 
are  freed  from  all  further  liability.  They 
are  not  in  any  just  sense  liable  for  conse- 
quential damans.  The  question,  then,  in 
all  such  cases  is,  What  expenses  have  been 
virtually  incurred  for  the  cure?" 

The  question  of  indemnity,  however,  was 
fully  considered  by  Judge  Brown,  of  the 
southern  district  of  New  York,  in  The  City 
of  Alexandria,  17  Fed.  390,  which  was  an 
action  in  rem  for  personal  injuries  received 
by  the  cook  in  tailing  through  the  fore 
hatch  into  the  hold;  and  it  was  held  that 
upon  common-law  principles  the  claim 
could  not  be  sustained,  as  the  *negligence[178) 
through  which  the  accident  occurred  was 
that  of  fellow  servants  engaged  in  a  com- 
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mon  emploTment.  The  court,  however, 
went  on  to  consider  whether  the  negligence, 
upon  the  recognized  principles  of  maritime 
law,  entitled  the  lihellant  to  compensation 
from  the  ship  or  her  owners  in  cases  not 
arising  from  unseaworthiness.  After  going 
over  the  Continental  Codes,  the  cases  ahove 
cited,  and  a  few  others.  Judge  Brown  came 
to  the  conclusion  that  he  could  find  "no  au- 
thority in  the  ancient  or  modern  Codes,  in 
the  recognized  text-hooks  or  the  decisions 
on  maritime  law,  for  the  allowance  of  con- 
sequential damages  resulting  from  wounda 
or  hurts  received  on  board  ship,  whether 
arising  from  ordinary  negligence  of  the  sea- 
man himself  or  of  others  of  the  ship's  com- 
pany. Considering  the  frequency  of  such 
accidents  and  the  lasting  injuries  arising 
from  them  in  so  many  cases,  the  absence  of 
any  authority  holding  the  vessel  liable  be- 
yond what  has  been  s&ted  is  evidence  of  the 
strongest  character  that  no  further  liabil- 
i^  under  the  maritime  law  exists." 

The  seneral  rule  that  a  seaman  receiving 
injury  in  the  performance  of  his  duty  is  en- 
titled to  be  treated  and  cured  at  the  expense 
of  the  ship  was  enforced  in  The  Atlantic, 
Abb.  Adm.  461,  Fed.  Caa.  No.  620,  though 
it  was  said  in  this  case,  and  in  Nevitt  v. 
Clarke  Olcott,  316,  Fed.  Cas.  No.  10,138, 
that  the  privilege  of  being  cured  continues 
mo  longer  than  Uie  right  to  wages  under  the 
•contract  in  the  particular  case.  In  The 
Ben  Flint,  1  Abb.  (U.  S.)  126,  1  Biss.  562, 
Fed.  Cas.  No.  1,229,  the  claim  to  be  cured  at 
the  expense  of  the  ship  is  held  to  be  appli- 
cable to  seamen  employed  on  the  lakes  and 
navigable  rivers  within  the  United  States, 
flee  also  Brovm  v.  Overton,  1  Sprague,  462, 
Fed.  Cas.  No.  2,024;  Croucher  v.  Oakman, 
3  Allen,  186;  Broum  v.  The  Bradiah  John- 
eon,  1  Woods,  301,  Fed.  Cas.  No.  1,992. 

In  The  Edith  Oodden,  23  Fed.  43,  the  ves- 
sel was  held  liable  in  rem  for  personal  in- 
juries received  from  the  neglect  of  the  own- 
•er  to  furnish  appliances  adequate  to  the 
place  and  occasion  where  used;  in  other 
words,  for  unseaworthinesa  This  is  read- 
ily distinguishable  from  the  previous  case 
of  The  City  of  Alewandria,  17  Fed.  390,  and 
is  in  line  with  English  and  American  au- 
thorities holdins  owners  to  be  responsible 
to  the  seamen  for  the  unseaworthiness  of 
1174]  the  ship  and  her  appliances.  *In  The  Titan, 
23  Blatchf.  177,  23  Fed.  413,  the  ship  was 
held  liable  to  a  deck  hand  who  was  injured 
by  a  collision  occasioned  partly  by  fault  of 
his  own  vessel.  The  question  of  general  lia- 
bility was  not  discussed  but  assumed.  In 
the  case  of  The  Noddlebum,  12  Sawy.  129, 
28  Fed.  866,  the  question  of  jurisdiction 
was  not  pressed  by  counsel,  but  merely  stat- 
ed and  submitted.  The  case  is  put  upon 
the  ground  that,  as  the  accident  was  occa- 
sioned by  the  master  knowingly  allowing  a 
rope  to  remain  in  an  insecure  condition,  the 
vessel  was  consequently  unseaworthy.  In 
Ohon  V.  Flavel,  13  Sawy.  232,  34  Fed.  477, 
libellant  was  allowed  to  recover  damages 
for  personal  injury  suffered  by  him  while 
employed  as  mate;  but  if  there  were  any 
negligence  on  the  part  of  the  respondent,  it 
appears  to  have  been  not  providing  proper 
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appliances,  so  that  the  case  was  one  reallr 
of  unseaworthiness.  In  the  case  of  The  A. 
Ueaton,  43  Fed.  692,  a  seaman  was  allowed 
to  recover  consequential  damages  for  negli- 
gence of  the  owners  in  not  providing  suit- 
able appliances,  although  in  the  opinion, 
which  was  delivered  by  Mr.  Justice  Gray,  he 
seems  to  assume  the  right  of  the  seaman  to 
recover  against  the  masters  or  owners  for 
injuries  caused  by  their  wilful  or  negligent 
acts.  The  case,  however,  was  one  of  inju- 
ries arising  from  unseaworthiness,  although 
the  learned  judge  in  his  diBcussion  does  not 
draw  a  distinction  between  the  cases  arising 
from  the  unseaworthiness  of  the  ship  and 
the  negligent  act  of  the  master.  It  is  inter- 
esting to  note  that  in  The  Julia  Fowler,  49 
Fed.  277,  a  seaman  employed  in  scraping 
the  main  mast  on  a  triangle  surrounding 
the  mast  was  allowed  to  recover  for  the 
breaking  of  the  rope  which  held  the  trian- 
gle, and  precipitated  libellant  to  the  deck; 
while  in  a  case  almost  precisely  similar 
{Kalleck  v.  Deering,  161  Mass.  469,  37  N. 
£.  460),  the  owners  were  held  not  to  be  lia- 
ble for  an  injury  caused  by  the  negligence 
of  the  mate  in  constructing  the  triangle  and 
ordering  the  seaman  to  use  it.  In  The 
Frank  rf  Willie,  46  Fed.  494,  the  ship  was 
held  liable  to  a  sailor  who  was  injured  by 
the  negligence  of  the  mate  in  not  providing 
safe  means  for  dischargine  the  cargo.  As 
the  opinion  was  delivered  by  Judge  Brown, 
who  was  also  the  author  of  the  opinion  in 
TJie  City  of  Alexandria,  17  Fed.  390,  the 
case  can  be  reconciled  with  that  upon  the 
ground  Jbhat  the  ^question  was  really  one  of  [175] 
unseaworthiness,  and  not  of  negligence. 

Upon  a  full  review,  however,  of  English 
and  American  authorities  upon  these  ques- 
tions, we  think  the  law  may  be  considered 
as  settled  upon  the  following  propositions: 

1.  That  the  vessel  and  her  owners  are  lia- 
ble,  in  case  a  seaman  falls  sick,  or  is  wound- 
ed, in  the  service  of  the  ship,  to  the  extent 
of  his  maintenance  and  cure,  and  to  his 
wages,  at  least  so  long  as  the  voyage  is  con- 
tinued. 

2.  That  the  vessel  and  her  owner  are, 
both  by  English  and  American  law,  liabls 
to  an  indemnity  for  injuries  received  bf 
seamen  in  consequence  of  the  unseaworthi- 
ness of  the  ship,  or  a  failure  to  supply  and 
keep  in  order  the  proper  appliances  appur- 
tenant to  the  ship.  Scarff  v.  Metoalf,  107 
N.  Y.  211,  13  N.  E.  796. 

3.  That  all  the  members  of  the  crew,  ex- 
cept, perhaps,  the  master,  are,  as  between 
themselves,  fellow  servants,  and  hence  sea- 
men cannot  recover  for  injuries  sustained 
through  the  negligence  of  another  member 
of  the  crew  beyond  the  expense  of  his  maiiK 
tenance  and  cure. 

4.  That  the  seaman  is  not  allowed  to  rs- 
cover  an  indemnity  for  the  negligence  of  ths 
master,  or  any  member  of  the  crew,  but  is 
entitled  to  maintenance  and  cure,  whether 
the  injuries  were  received  by  negligenoe  or 
accident. 

It  will  be  observed  in  these  cases  that  a 
departure  has  been  made  from  the  Conti- 
nental Codes  in  allowing  an  indemnity  be- 
yond the  expense  of  maintenance  and  curs 
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in  cases  arising  from  unaeaworthineas. 
This  departure  originated  in  England  in  the 
merchants'  shipping  act  of  1876,  above 
quoted  (Caiioh  v.  Steel,  3  £1.  &  Bl.  402; 
Hedley  v.  Pinkney  d  Bona*  8.  8,  Co.  7  Asp. 
M.  L.  Cas.  135  [1894]  A.  C.  222),  and  m 
this  country,  in  a  general  •consensus  of  opin- 
ion among  the  circuit  and  district  courts, 
that  an  exception  should  be  made  from  the 
general  principle  before  obtaining,  in  favor 
of  seamen  suffering  injury  through  the  un- 
seaworthiness of  the  vessel.  We  are  not 
disposed  to  disturb  so  wholesome  a  doctrine 
by  axiv  contraiy  decision  of  our  own. 

2.  It  is  insisted,  however,  that  a  lien  is 
given  upon  the  vessel  by  a  local  statute  of 

[176] Wisconsin  (Rev.  Stat  1898,  |  3348),  *re- 
peating  a  previous  statute  upon  the  same 
subject,  which  provides  that  every  ship, 
boat,  or  vessel  used  in  navigating  the  wa- 
ters of  that  state  shall  be  liable  "for  all 
damages  arising  from  injuries  done  to  per- 
sons or  property  by  such  ship,  boat,  or  ves- 
sel," ana  that  the  claim  for  such  damages 
shall  constitute  a  lien  upon  such  ship,  boat, 
or  vessel,  which  shall  take  precedence  of  all 
other  claims  or  liens  thereon.  As  the  acci- 
dent happened  within  3  miles  of  the  port  of 
Milwaukee,  and  as  the  Constitution  of  Wisp 
consin  fixes  the  center  of  Lake  Michigan  as 
the  eastern  boundary  of  the  state,  there  is 
BO  doubt  that  the  vessel  was  navigating  the 
waters  of  that  state  at  the  time  of  the  acci- 
dent. But  the  vital  question  in  the  case  is 
whether  the  damages  arose  from  an  injury 
done  to  persons  or  property  by  8uch  ahip, 
boat,  or  vessel.  The  statute  was  doubtless 
primarily  intended-  to  cover  cases  of  colli- 
sion with  other  vessels  or  with  structures 
affixed  to  the  land,  and  to  other  cases  where 
the  damage  is  done  by  the  ship  herself,  as 
the  offenmne  thing,  to  persons  or  property 
outside  of  the  ship,  through  the  negligence 
or  mismanagement  of  the  ship  by  the  offi- 
cers or  seamen  in  charge.  To  hold  that  it 
applies  to  injuries  suffered  by^  a  member  of 
the  crew  on  board  the  ship  is  to  give  the 
act  an  effect  beyond  the  ordinary  meaning 
of  the  words  used.  Would  it  apply,  for  in- 
stance, to  injuries  received  m  falling 
through  an  open  hatchway;  or  to  a  block 
blown  against  a  seaman  by  the  force  of  the 
wind,  though  the  accident  in  either  case 
might  have  resulted  from  the  negligence  of 
the  master?    We  think  not. 

The  act  in  this  particular  uses  the  same 
language  as  the  7tn  section  of  the  English 
admiralty  court  act  of  1861,  which  declares 
that  "the  hi^h  court  of  admiralty  shall 
have  jurisdiction  over  any  claim  for  dama^ 
done  by  any  ship."  Construing  that  act,  it 
has  been  held  oy  the  court  of  admiralty 
that  it  applies  to  damages  occasioned  by  a 
vessel  coming  in  collision  with  a  pier  {The 
Zlhla,  L.  R.  2  Adm.  &  Eccl.  29,  note),  and 
also  to  cases  of  personal  injury  ( The  Sylph, 
L.  R.  2  Adm.  &  Eccl.  24,  wnere  a  diver, 
while  engaged  in  diving  in  the  river  Mersey, 
was  caught  by  the  paddle  wheel  of  a  steam- 
er and  suffered  considerable  injury) ;  but 
not  to  a  case  where  personal  injuries  were 
sustained  by  a  seaman  falling  down  into  the 

£177]  hold  of  a  vessel,  *owing  to  the  hatchway  be- 
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ing  insufficiently  protected  {The  Theta 
[1894]  Prob.  280),  or  to  loss  of  life  {The 
Vera  Cruz,  L.  R.  9  Prob.  Div.  96).  As  we 
have  indicated  above,  the  statute  was  con- 
fined to  cases  of  damage  done  by  those  in 
charge  of  a  ship  with  iSe  ship  as  the  '"nox- 
ious instrument,"  and  that  cases  of  dam- 
ages done  on  hoard  the  ship  were  not,  with- 
in the  meaning  of  the  act,  damages  done  b^ 
the  §hip. 

In  the  case  under  consideration  the  dam- 
age was  not  done  by  the  ship  in  the  ordi- 
nai-y  sense  of  the  word,  but  by  a  gan^ay^ 
which  may  be  assumed  to  be  an  ordinary 
appliance  of  the  ship,  being  blown  against, 
the  libellant  by  the  foroe  of  the  wind. 

It  reaulte  thai  the  firet  and  third  ^iMf 
tione  must  he  answered  in  the  negative. 


SAN  JOSB  LAND  &  WATER  CX)MPANT» 

Plff,  in  Err., 

V. 

SAN  JOSE  RANCH  COMPANY. 

(See  8.  a  Reporter's  ed.  177-185.) 

Error  to  etate  oourt — Federal  queation^^ 
railroad  land  granta  —  forfeiture  —  bomr 
fide  purehaaera — righta  aa  against  prior 
appropriatora. 

1.  A  Federal  riffbt  Is  "specially  set  op  or 
claimed  In  a  state  conrt,"  within  the  mean- 
Inff  or  U.  S.  Rev.  Stat.  |  709  (U.  S.  Comp* 
Stat.  1001,  p.  575),  so  as  to  confer  Jorlsdle- 
tioo  on  the  Sapreme  Conrt  of  the  Unltetf 
States  of  a  writ  of  error  to  ftnch  court,  wBers 
a  claim  of  soch  right  snfflclently  appears  Ia 
a  motion  for  new  trial  and  In  the  assign- 
ments of  error  In  the  state  supreme  court, 
and  was  fully  considered  in  the  opinion  of 
that  court,  whose  decision  was  adverse  to 
such  claim. 

2.  Land  within  the  Indemnity  limits  of  the 
grant  made  by  the  act  of  Congress  of  July 
27,  1866  (14  Stat,  at  L.  292,  chap.  278),  to 
the  Atlantic  ft  Pacific  Railroad  did  not,  by 
reason  of  the  forfeiture  of  such  grant  by  the 
act  of  July  6,  1886  (24  Stat,  at  L.  123,  chap. 
687),  pass  to  the  Sonthem  Pacific  Railroad 
Compsjix,  although  such  land  was  within  the 
place  limits  of  the  grant  to  the  Texas  ft  Pa- 
cific Railroad  made  by  the  act  of  March  8, 
1871  (16  Stat,  at  L.  578,  chap.  122),  the 
rights  under  which  subsequently  became 
vested  In  the  Southern  Pacific  Railroad  Com- 
pany, which  built  the  road  and  selected  the 
land  under  that  act,  since  the  forfeiture  of 
the  earlier  grant  did  not  Inure  to  the  benefit 
of  the  later  grantee,  but  to  the  benefit  of  the 
United  States. 

3.  One  who  enters  on  public  land  and  constructs 
a  pipe  line  thereon,  under  a  claim  of  owner- 
ship of  a  water  rlgbt.  Is  entitled  to  the  protec- 
tion afforded  vested  ditch  and  water  rights 
by  the  act  of  Congress  of  July  26,  1866  (14 
Stat  at  L.  261,  chap.  262),  |  9,  as  sgainst 

NOTS. — On  i€rit9  of  error  from  United  States 
SufMreme  Oourt  to  state  courts — see  notes  to 
Hamblin  v.  Western  Land  Co.  87  L.  ed.  U.  8L 
267;  Kipiey  v.  IIUdoIb,  42  L.  ed.  U.  8.  998; 
and  Re  Buchanan,  89  L.  ed.  U.  S.  884. 

A«  to  land  grants  to  railroads — see  note  to 
Kansas  P.  R.  Co.  v.  Atchison,  T.  ft  8.  F.  B.  Ca 
28  L.  ed.  D.  8.  794. 
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•nbsequent  parchaiera  of  the  land  from  tbfl 
fiouthem  Pacific  Ball  road  Company,  whose 
«nJj  claim  to  each  land  reeta  upon  the  right 
of  purcbaae  from  the  United  State*,  given  by 
<he  act  of  March  8,  1887  (24  Stat,  at  L.  556, 
chap.  376,  U.  S.  Comp.  Stat.  1901,  p.  1595), 
f  5,  to  bona  fide  pnrchaaera  from  railway 
•companies  of  forfeited  landa. 
C  Bona  Ude  parchaeers  of  forfeited  landi  from 
a  railroad  company,  who  are  not  in  poeaeselon 
and  have  not  attempted  to  exerclee  their 
right  under  the  act  of  CongreM  of  March  8, 
1887  (24  Stat  at  L.  556.  chap.  876,  U.  8. 
Comp.  Stat.  1901,  p.  1595),  |  5,  to  purchase 
the  lands  from  the  United  States,  are  not,  by 
reason  of  such  right  to  purchase,  entitled  to 
fnalntaln  an  action  to  quiet  title  against  per- 
mouB  claiming  an  adverse  interest  therein. 

[No.  118.] 

Suhmiiied    December    2,    1902.      Decided 

March  2,  1903. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  California  to  review  a  decree 
which  affirmed  a  judgment  of  the  Superior 
Court  in  favor  of  defendant  in  an  action  to 
quiet  title.     Affirmed. 

See    same   case   below,  129  Cal.  673,  62 
Pac.  269. 

Statement  by  Mr.  Justice  Brown  t 
(178]  "This  was  an  action  brought  in  1889  by 
the  Land  &  Water  Company,  under  the  Code 
of  Civil  Procedure  of  California,  to  quiet 
<thc  title  of  the  plaintiff  and  determine  the 
nature  of  the  aaverse  claim  of  the  defend- 
4uit  to  the  half  of  a  quarter  section  of  land, 
'^hich  had  been  sold  by  the  Southern  Pacific 
jRailroad  Company  February  28|,  1887,  to 
vlaintiff's  preaecessors  in  title,  as  part  of 
mts  land  grant  of  1871. 

The  case  was  tried  in  1890,  though  tbe 
decree  was  not  entered  until  1897.  The 
facts  found  by  the  court  were  substantially 
that  the  Southern  Pacific  Railroad  Com- 
pany  had  accepted  the  benefit  of  a  land 
grant  made  March  3,  1871,  to  the  Texas  & 
Pacific  railroad,  filed  its  map  of  location 
April  3,  1871,  and  on  August  12,  1873, 
formed  a  new  corporation,  also  known 
ai8  the  Southern  Pacific  Railroad  Com- 
pany; built  and  constructed  a  road  from 
Tebachapi  pass  by  way  of  Los  Angeles 
to  Yuma,  and  selected  the  land  in  question 
"^^nder  the  act  of  March  3,  1871;  that  such 
land  was  within  the  place  limits  of  the 
Southern  Pacific,  and  also  within  the  indem- 
aiitv  limits  of  a  land  grant  to  the  Atlantic  & 
Pacific  railroad  by  act  of  July  27,  1866. 
TThis  latter  company  never  complied  with 
Che  terms  of  the  grant,  and  never  built  its 
oroad. 

That  on  February  28,  1887,  tbe  Southern 
IPacific  agreed  with  two  parties  named  No- 
tan  and  Heckenlively  to  sell  them  this  land. 
«nd,  after  the  receipt  from  the  United  States 
«of  a  patent  therefor,  to  deliver  them  a  deed ; 
ttbat  by  subsequent  conveyances,  and  on  Au- 
;ga0t  29,  1888,  the  right  of  the  grantees  be- 
•came  A'csted  in  the  plaintiff,  tm  San  Jos6 
ILand  &  Water  Company;  that  the  land  is 
situated  in  San  Dimas  canyon,  through  a 
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portion  of  which  the  San  Dimas  creek  flows; 
that  prior  to  December,  1883,  one  Stowell 
claimed  to  own  a  water  right  in  the  waters  ' 
flowing  down  such  creek,  uie  character  and 
extent  of  which  the  court  did  not  adjudicate, 
and  about  that  time  entered  upon  the  land 
and  constructed  across  a  portion  of  it  a  12- 
inch  pipe  line  for  the  purpose  of  conducting 
the  water  so  claimed  by  him  from  its  point 
of  diversion  across  said  lands  to  other  lands ; 
that  prior  to  July,  1887,  the  San  Jos^  Ranch 
Company,  defendant,  had,  by  mesne  convey- 
ances, succeeded  to  the  rights  of  Stowell,  and 
also  constructed  upon  such  land,  at  a  point 
where  *the  waters  of  San  Dimas  creek  [170] 
flowed,  a  brick  and  cement  forebay,  sand  box, 
or  dam,  and  laid  therefrom  across  a  portion 
of  said  land  a  14- inch  pipe  line,  both  of 
which  pipe  lines  it  claims  the  right  to  main- 
tain, but  makes  no  other  claim  of  right  to 
such  lands. 

Upon  this  state  of  facta  the  superior 
court  entered  a  judgment  in  fayor  of  the  de- 
fendant, which  was  affirmed  by  the  supreme 
court.  129  Cal.  673,  62  Pac.  269.  Where- 
upon the  plaintiff  sued  out  this  writ  of  er> 
ror, 

Mr.  W.  H.  Anderson  submitted  the 
cause  for  plaintiff  in  error.  Mesere,  James 
Anderaon  and  Richard  DuntUgan  were  with 
him  on  the  brief: 

This  is  an  action  under  a  state  statute 
which  permits  the  holder  of  any  kind  of  in- 
terest in  real  property,  whether  equitable  or 
legal,  to  maintain  an  action  to  determine 
the  claims  of  others  adverse  to  him;  and 
this,  whether  in  or  out  of  possession,  the 
only  limitation  being  that  the  holder  of  an 
equitable  title  may  not  maintain  the  action 
against  the  holder  of  the  legal  title. 

Pennie  v.  Hildreih,  81  Cal.  130,  22  Pae. 
398;  Pierce  v.  Felier,  53  Cal.  IS;  Tuff ree  v. 
Polhemus,  108  Cal.  670,  41  Pac  806. 

The  act  of  March  3,  1887,  confers  some 
right  or  interest  in  the  land  ujMm  the  bona 
fide  purchaser  thereof  in  good  faith  for  value 
from  the  railroad  company,  which  may  be 
enforced  and  protected. 

Sethman  v.  Cliae,  17  Land  Dec  307 ;  Sic- 
phan  V.  Morris,  21  Land  Dec  657;  Telford 
V.  Keystone  Lumber  Co.  19  Land  Dec  141; 
Oasper  v.  Bt,  Louis  River  Water  Power  Co. 
22  Land  Dec.  587;  Durrell  v.  Windom,  23 
Land  Dec.  508;  Hunt  v.  Maancell,  23  Land 
Dec.  183;  Holfon  v.  Rutledge,  20  Land  Dec 
227;  SHnvik  v.  Longstreet,  22  Land  Dec 
32 ;  Yooum  v.  Keystone  Lumber  Co.  22  Land 
Dec  568;  Union  P.  R.  Co.  v.  McKinley,  14 
Land  Dec  237. 

The  right  of  a  homestead  settler  who  has 
made  entry,  but  has  not  made  final  proof 
of  residence  and  cultivation,  or  obtained  a 
patent,  amounts  to  an  equitable  interest 
in  the  land,  subject  to  the  future  perform- 
ance of  certain  conditions;  and,  until  for- 
feited by  failure  to  perform  the  conditions, 
it  must  prevail,  not  only  against  individ- 
uals, but  against  the  government. 

McQuirc  v.  Brown,  106  Cal.  660,  30  L. 
R.  A.  384,  39  Pac  1060. 

The  effect  of  a  withdrawal  of  the  lands 
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not 
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from  settlement,  hy  virtue  of  a  ^ant  to  the 
nilroad  oompany,  is  well  settlS. 

8t.  Paul  d  P.  R,  Co,  V.  Northern  P.  R, 
Co,  139  U.  8.  1,  17,  36  L.  ed.  77,  84,  11  Sup. 
CL  Rep.  389;  Buttg  v.  Northern  P.  R,  Co. 
119  U.  S.  69,  30  L.  ed.  336,  7  Sup.  Ct.  Rep. 
100;  Sage  ▼.  Stoenson,  64  Minn.  517,  67  N. 
Vf.  544;  Woloott  v.  Dea  Moines  Nov,  d  R, 
Oo.  5  Wall.  681,  18  L.  ed.  689;  Williams  v. 
Baker,  17  Wall.  144,  153,  euh  nom.  Cedar 
MapidM  A  M.  R,  Co,  t.  Martindale,  21  L.  ed. 
^1,  563;  United  States  v,  Des  Moines  Nov. 
d  B,  Co,  142  U.  S.  510,  546,  35  L.  ed.  1099, 
1109,  12  Sup.  Ct.  Rep.  308;  Riley  ▼.  Welles, 
154  U.  S.  578,  19  L.  ed.  648,  14  Sup.  Ct 
Bep.  1166;  Wood  v.  Beach,  156  U.  S.  548, 
39  L.  ed.  528,  15  Sup.  Ct.  Rep.  410;  North- 
ern P,  R,  Co,  V.  Muaser-Sauntry  Land,  Log- 
gia d  Mfg.  Co,  168  U.  S.  608,  611,  42  L. 
ed.  598,  599,  18  Sup.  Ct.  Rep.  205. 

The  right  to  acquire  any  kind  of  interest 
in  the  United  States  public  domain,  whether 
it  be  a  right  to  settle  upon,  to  appropriate 
water  upon  it>  or  to  construct  or  maintain 
a  ditch  upon  it,  or  to  divert  water  uoon  it, 
11  confined  to  such  portion  of  such  domain 
as  is  legally  knovoi  as  "public  land." 

By  public  lands  is  meant  such  land  as  is 
open  to  sale  or  other  disposition  under  the 
general  laws.  Land  to  which  any  claims  or 
rights  of  others  attach  does  not  fall  within 
the  designation  of  public  lands. 

Bardon  v.  Northern  P,  R.  Co.  145  U.  S. 
535,  36  L.  ed.  800,  12  Sup.  Ct.  Rep.  856. 

The  term  "public  lands,"  in  a  statute  au- 
thorizing location  of  scrip,  does  not  include 
nide  lands."  The  words  "public  lands" 
are  habitually  used  in  our  legislation  to  de- 
scribe such  as  are  subject  to  sale  or  other 
disposal  under  general  laws. 

Mann  v.  Tacoma  Land  Co.  153  U.  S.  274, 
38  L.  ed.  715,  14  Sup.  Ct.  Rep.  820. 

One  who  has  acquired  a  right  to  maintain 
a  pipe  line  over  public  lands  cannot,  after 
the  rights  of  others  have  intervened  in  the 
land,  acquire  any  new  rights  on  the  land 
different  from  those  already  acquired  by  vir- 
tue of  his  old  easement. 

McOuire  v.  Brown,  106  Cal.  670,  30  L.  R. 
A.  384,  39  Pac.  1060;  fif^urr  v.  Beck,  133  U. 
a  541,  33  L.  ed.  761,  10  Sup.  Ct.  Rep.  350. 

One  who  has  an  easement  for  a  ditch  can- 
not change  it  to  a  12-inch  pipe  line. 

JiUen  V.  San  Jose  Land  d  Water  Co.  92 
C»L  138,  15  L.  R.  A.  93,  28  Pac.  215. 

By  parity  of  reason,  a  12-inch  pipe  across 
the  land  cannot  be  changed  to  a  14-inch  pipe 
connected  with  a  f orebay  or  dam  constructed 
upon  the  land. 

Mr.  W.  H.  Anderson  also  filed  a  separate 
brief  for  plaintifiT  in  error: 

The  court's  opinion  upon  writ  of  error 
from  the  decision  of  the  highest  judicial  tri- 
bunal of  the  state  is  part  of  the  record. 

Cousin  V.  JAbatut,  19  How.  202.  15  L.  ed. 
^1;  Murdoch  v.  Memphis,  20  Wall.  633,  22 
U  ed.  443;  Cross  v.  United  States  Mortg. 
Co.  108  U.  S.  485,  27  L.  ed.  795,  2  Sup.  Ct. 
^.  940 ;  Fire  Asso.  of  Philadelphia  v.  New 
York,  119  U.  S.  116,  30  L.  ed.  346,  7  Sup.  Ct. 
^.  108 ;  Creiger  v.  Shelby  R.  Co.  125  U. 
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S.  44,  31  L.  ed.  678,  8  Sup.  Ct.  Rep.  758; 
Scudder  v.  Coler,  175  U.  8.  36,  44  L.  ed. 
84,  20  Sup.  Ct.  Rep.  26. 

Where  the  record  affirmatively  shows  fhat 
a  Federal  question  was  raised, — ^that  is,  that 
it  was  "set  up"  or  "claimed," — ^whether  that 
fact  is  deducible  from  the  pleadings  or  from 
the  jud^ent  or  from  any  other  part  of  the 
record,  it  is  sufficient  to  confer  iurisdiction ; 
and  it  is  immaterial  where,  when,  or  how 
it  was  raised,  provided  it  wua  raised  prior  to 
the  final  judgment,  and  was  determined  and 
passed  upon  adversely  in  the  final  judgment. 

Mamwell  v.  Newhold,  18  How.  511-516, 
15  L.  ed.  506-508;  Sully  v.  American 
Nat.  Bank,  178  U.  S.  289,  44  L.  ed.  1072, 
20  Sup.  Ct.  Rep.  935;  Cross  v.  United  States 
Mortg.  Co.  108  U.  S.  484,  27  L.  ed.  797, 
2  Sup.  Ct.  Rep.  940;  Fire  Asso.  of  Philadel- 
phia V.  New  York,  119  U.  S.  116,  30  L.  ed. 
340,  7  Sup.  Ct  Rep.  108;  Sayward  v.  Den- 
ney,  158  U.  S.  180,  181,  39  L.  ed.  941,  942, 
15  Sup.  Ct.  Rep.  777;  Meyer  v.  Richmond, 
172  U.  S.  82,  43  L.  ed.  374,  19  Sup.  Ct.  Rep. 
106:  Dewey  v.  Des  Moines,  173  U.  S.  193- 
201,  43  L.  ed.  665-667,  19  Sup.  Ct.  Rep.  379. 

Mr,  John  S.  Chapman  submitted  the 
cause  for  defendant  in  error: 

Under  U.  S.  Rev.  Stat  S  709a,  title,  right, 
privilege,  or  immunity  claimed  under  the 
Constitution  must  be  specifically  made.  And, 
more  than  that,  such  right  or  title  must  be 
specially  set  up  or  claimed  on  the  record. 

Murdock  v.  Memphis,  20  Wall.  590,  634, 
22  L.  ed.  429,  444;  Clark  v.  Pennsylvania, 
128  U.  S.  395,  397,  32  L.  ed.  487,  488,  9  Sup. 
a.  Rep.  2,  113. 

The  arguments  of  counsel  cannot  be  looked 
into  to  show  a  Federal  question. 

Sdywurd'v.  Denny,  158  U.  S.  180,  39  L. 
ed.  941,  15  Sup.  Ct.  Rep.  777;  Zadig  v. 
Baldwin,  166  U.  S.  485,  41  L.  ed.  1087,  17 
Sup.  Ct.  Rep.  639. 

Nor  are  the  assignments  of  error  available 
to  show  the  Federal  question,  for  they  are 
not  a  part  of  the  record. 

Sayward  v.  Denny,  158  U.  S.  180,  39  L. 
ed.  941,  15  Sup.  Ct.  Rep.  777;  Fowler  v. 
Lamson,  164  U.  S.  252,  41  L.  ed.  424,  17 
Sup.  Ct.  Rep.  112. 

Nor  is  it  sufficient  that  such  a  claim  ap- 
pears in  the  petition  for  the  writ. 

Clark  V.  Pennsylvania^  128  U.  S.  395, 
32  L.  ed.  487,  9  Sup.  Ct.  Rep.  2,  113. 

Nor  can  it  be  made  out  by  the  certifi- 
cate of  the  judge. 

Caperton  v.  Bowyer,  14  Wall.  216,  236, 
20  L.  ed.  882,  885;  Dibble  v.  Bellingham  Bay 
Land  Co.  163  U.  S.  63,  41  L.  ed.  72,  16  Sup. 
Ct.  Rep.  939. 

The  claim  made  must  be  distinct  and  pos- 
itive, and  not  left  to  mere  inference.  "Spe> 
cially  set  up"  means  unmistakably,  distinct- 
ly, and  positively  brought  to  the  attention 
of  the  court 

F.  O.  Oaley  Stave  Co.  v.  Butler  County, 
166  U.  S.  648,  652,  41  L.  ed.  1149,  1151,  17 
Sup.  Ct.  Rep.  709;  Green  Bay  A  M.  Canal 
Co.  V.  Patten  Paper  Co.  172  U.  S.  58,  66-70, 
43  L.  ed.  364,  368,  369,  19  Sup.  Ct.  Rep.  97. 

A  special  reference  must  be  made  to  the 
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S articular  statute  or  law    of  the    United 
tates  under  which  the  party  claims. 
Speed  V.  MoVarthy,  181  U.  S.  269,  272- 
iTfi,  45  L.  ed.  856,  858,  859,  21  Sup.  Ct.  Rep. 

ei3. 

This  court  sometimes  takes  jurisdiction 
where  it  manifestly  appears  from  the  record 
that  a  Federal  question  was  involved;  but 
that  is  not  done  when  the  case  comes  under 
the  particular  provision  of  the  act  of  Con- 
gress which  we  are  now  considering. 

Eastern  Bldg.  Aaso.  v.  Welling,  181  U.  S. 
47,  48,  46  L.  ed.  739,  741,  21  Sup.  Ct.  Rep. 
531. 

The  plaintiff  had  no  title  under  the  facts 
as  found  in  this  case. 

129  Cal.  673,  62  Pac.  269. 


Mr.  Justice  Browa  delivered  the  opinion 
of  the  court: 

Motion  is  made  to  dismiss  this  writ  of  er- 
ror upon  the  ground  that  no  Federal  right, 
title,  privilege,  or  immunity  waa  "specially 
set  up  or  claimed"  by  the  plaintiff  in  error, 
as  required  by  the  3a  clause  of  Rev.  Stat,  i 
709  (U.  S.  Comp.  Stat.  1901,  p.  575).  None 
such  appears  in  the  complaint,  although  we 
think  it  sufficiently  appears  in  the  motion 
for  a  new  trial  and  in  the  assignments  of 
error  in  the  state  supreme  court.  It  also 
api^ears  from  the  opinion  of  the  court  that 
plaintiff  relied  upon  the  act  of  Congress  of 
March  3,  1887,  for  the  readjustment  of  land 

Santa  (24  Stat,  at  L.  556,  chap.  376,  U.  S. 
»mp.  Stat.  1901,  p.  1595) ;  and  the  ques- 
tion considered  by  the  court,  and.  upon 
which  the  case  turned,  was  whether  the 
plaintiff  had  brought  itself  within  the  scope 
of  that  act.  This  question  was  fully  con- 
sidered by  the  court,  and  it  was  held  that 
*  the  defendant,  having  acquired  its  rights 
prior  to  the  act  of  1887,  must  prevail 
against  the  right  claimed  by  the  plaintiff. 

While  the  right  under  the  act  of  1887, 
thus  considered,  waa  not  originally  special- 
ly set  up  and  claimed  by  the  plaintiff,  inas- 
much as  it  was  not  an  original  right,  but  a 
right  available  in  rebuttal  of  the  defense, 
it  is  one  which  appears  to  have  been  insist- 
ed upon  in  the  argument;  and  under  the 
[180]  rule  of  this  court  *  requiring  the  opyiions  to 
be  sent  up  with  the  record,  it  has  been  fre- 
quently held  to  be  a  sufficient  compliance 
with  the  words  "specially  set  up  and 
claimed,"  that  it  was  fully  considered  in  the 
opinion  of  the  court  and  ruled  against  the 
plaintiff  in  error.  Murdoch  v.  Memphis,  20 
Wall.  590,  633,  22  L.  ed.  429,  443 ;  Oross  v. 
United  States  Martg,  Co.  108  U.  S.  477,  27 
L.  ed.  796,  2  Sup.  Ct.  Rep.  940;  Fire  Asso, 
of  Philadelphia  v.  New  York,  119  U.  S.  110, 
115,  30  L.  ed.  342,  345,  7  Sup.  Ct.  Rep.  108; 
Eyan  v.  Hart,  165  U.  S.  188,  41  L.  ed.  680, 
17  Sup.  Ct.  Rep.  300;  Sayward  v.  Denny, 
158  U.  S.  180,  184,  39  L.  ed.  941,  942,  15 
Sup.  Ct.  Rep.  777;  MaUett  v.  North  Caro- 
lina, 181  U.  S.  589,  45  L.  ed.  1015,  21  Sup. 
Ct.  Rep.  730.  These  must  be  eonsidered  as 
leading,  under  our  change  of  rule,  to  a  dif- 
ferent result  from  that  reached  in  some 
prior  cases  {Williams  v.  Norris,  12  Wheat 
117,  6  L.  ed.  571;  Rector  v.  Ashley,  6  Wall. 
142,  18  L.  ed.  733,  and  Qihson  t.  Chouteau^ 
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8  Wall.  314,  19  L.'ed.  317),  in  which  we 
held  that  the  opinion  of  the  state  court 
could  not  be  resorted  to  for  the  purpose  of 
showing  that  a  question  of  Federal  cogni- 
zance was  decided. 

2.  The  case  upon  the  merits  presents  but 
little  difficulty.  The  action  is  Drought  un- 
der §  738  of  the  Code  of  Civil  Procedure  of 
California,  which  provides  that  "an  action 
may  be  brought  by  any  person  against  an- 
other who  cJaima  an  estate  or  interest  in 
real  property  adverse  to  him,  for  the  pur- 
pose of  determining  such  adverse  claim.'' 

The  land  in  question  was  within  the  in- 
demnity limits  of  the  land  grant  of  July  27 » 
1866  (14  Stat,  at  L.  292,  <£ap.  278),  to  the 
Atlantic  &  Pacific  Railroad  Company. 
Plaintiff,  however,  claims  nothing  under 
this  grant,  as  the  railroad  company  never 
complied  with  its  terms;  never  built  its 
road;  and  the  grant  was  forfeited  by  act  of 
July  6,  1886  (24  Stat,  at  L.  123,  chap. 
637),  and  the  land  restored  to  the  public 
domain.  The  act,  however,  becomes  perti- 
nent in  another  connection. 

The  land  in  question  was  also  within  the 
place  limits  of  the  grant  to  the  Texas  &  Pa- 
cific Railroad  Company  by  act  of  March  3, 
1871  (16  Stat,  at  L.  573,  chap.  122),  and 
subsequently  became  vested  in  the  Southern 
Pacific,  which  constructed  the  road  and  se- 
lected the  land  in  question,  claiming  it  un- 
der that  act. 

It  was  held  by  this  court,  however,  in 
United  States  v.  Southern  F.  R.  Co.  146  U. 
S.  670,  36  L.  ed.  1091,  13  Sup.  Ct  Rep.  152, 
that  the  forfeiture  of  the  Atlantic  &  Pacific 
grant  of  July  6,  1886,  did  not  inure  to  the 
benefit  of  the  Southern  Pacific,  which  held 
the  *later  grant  of  the  same  land,  but  to  the[I81] 
benefit  of  the  United  States,  and  thereby  be- 
came a  part  of  their  public  lands.  In  the 
next  following  case  (United  States  v.  Col' 
ton  Marble  d  Lime  Co.  146  U.  S.  616,  36  L. 
ed.  1104,  13  Sup.  Ct.  Rep.  163),  this  ruling 
was  extended  to  the  indemnity  lands  of  the 
Atlantic  &  Pacific,  which,  upon  forfeiture  of 
its  land  grant,  also  reverted  to  the  United 
States. 

Hence,  on  February  28,  1887,  when  the 
Southern  Pacific  company  contracted  to  sell 
these  lands  to  Nolan  and  Heckenlively,  it 
had  really  nothing  to  sell,  and  no  interest 
in  the  land  that  could  pass  under  that 
agreement.  There  was  a  stipulation  in  it 
to  make  a  deed  of  the  premises  as  soon  as 
the  railroad  had  received  a  patent  therefor 
from  the  United  States;  that  it  would  use 
ordinary  diligence  to  procure  such  patent^ 
and  that  if,  in  consequence  of  circumstances 
beyond  its  control,  it  failed  to  obtain  a  pat* 
ent,  it  guaranteed  nothing  with  regard  to 
the  title,  but  agreed  to  repay  everything 
which  had  been  paid  by  the  grantees. 
There  was  a  further  agreement  that  the 
contract  should  not  be  assignable  except  by 
indorsement,  and  with  the  written  consent 
of  the  company,  and  a  written  promise  of 
the  assignee  to  perform  all  the  undertak- 
ings and  promises  of  the  grantees. 

After  making  the  first  payment  and  pay- 
ing the  annual  interest  to  February  28, 
1892,  the  grantees  ceased  all  further  pay- 
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ments.  The  findings  show  that  at  the  time 
of  the  execution  of  the  contract  "said  tract 
of  land  was  not  in  the  bona  fide  occupation 
of  any  adverse  clainaant  under  the  pre-emp- 
tion or  homestead  laws  of  the  United 
States,  and  the  same  had  not  been  settled 
upon  at  the  date  of  such  purchase,  or  on  the 
3d  day  of  March,  1887,  or  subsequent  to  De- 
cember 1,  1882,  by  any  person  claiming  to 
enter  the  same  under  the  settlement  laws  of 
the  United  States."  That  neither  the 
grantees  nor  their  assigns  ever  settled  upon 
the  land,  cultivated  or  fenced  it,  although 
Heckenlively  did,  shortly  after  the  pur- 
chase, enter  upon  the  land  and  begin  the 
construction  of  a  ditch  and  tunnel  thereon. 
Subsequently  the  land  passed  by  Interme- 
diate conveyances  to  the  plaintiff.  Mani- 
festly, however,  there  was  a  clear  failure  of 
title  on  the  part  of  the  plaintiff  to  main- 
tain this  action.  The  Southern  Pacific  had 
[182]  no  title  to  convey,  and,  beyond  this,  there  ^is 
no  finding  that  the  contract  was  assigned 
by  indorsement  or  with  the  written  consent 
of  the  railroad  company,  or  that  there  was 
any  promise  on  the  part  of  the  assignees  to 
perform  the  undertakings  of  the  original 
grantees. 

Plaintiff's  claim  to  the  land  must  rest,  if 
at  all,  upon  the  act  of  Congress  of  March 
3,  1887  (24  Stat,  at  L.  656,  chap.  376,  U. 
S.  Comp.  Stat.  1901,  p.  1595),  entitled  "An 
Act  to  Provide  for  the  Adjustment  of  Land 
Grants  made  by  Congress  to  Aid  in  the  Con- 
struction of  Kailroads,  and  for  the  Forfeit- 
ure of  Unearned  Lands,  and  for  Other  Pur- 
poses,"— ^the  main  purpose  of  which  act  was 
to  relieve  bona  fide  purchasers  from  railway 
companies  of  forfeited  lands,  l^  permitting 
such  purchasers  or  settlers  to  perfect  their 
entries  upon  compliance  with  the  public 
land  laws.  By.  §  5  of  this  act,  "where  any 
said  company  shall  have  sold  to  citizens  of 
the  United  States,  ...  as  a  part  of  its 
grant,  lands  not  conveyed  to  or  for  the  use 
of  audi  company,  .  .  .  and  where  the 
lands  so  sold  are  for  any  reason  excepted 
from  the  operation  of  the  grant  to  said  com- 
pany, it  snail  be  lawful  for  the  bona  fide 
purchaser  thereof  from  said  company  to 
make  payment  to  the  United  States  for  said 
lands,  at  the  ordinary  government  price  for 
like  lands,  and  thereupon  patents  shall  is- 
sue therefor  to  the  said  bona  fi!Qe  purchaser, 
his  heirs  or  assigns."  The  section,  how- 
ever, contained  provisos  excepting  from  its 
terms  all  lands  which  at  the  date  of  such 
sales  from  the  government  were  in  the  bona 
fide  occupation  of  adverse  claimants  under 
the  pre-emption  or  homestead  laws,  and  al- 
so of  lands  settled  upon  subsequent  to  the 
1st  day  of  December,  1882,  by  persons 
claiming  to  enter  the  same  under  the  settle- 
ment laws  of  the  United  States. 

There  are  two  difficulties  connected  with 
the  application  of  this  statute:  (1)  As- 
suming that  Nolan  and  Heckenlively  were 
bona  fide  purchasers  in  good  faith  from  the 
government,  which,  indeed,  is  a  nart  of  the 
finding,  there  is  nothing  to  inaicate  that 
they  had  ever  made  payment  to  the  United 
States  for  the  lands,  or  ever  applied  to  do 
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so;  nor  does  a  patent  ever  appear  to  have 
been  issued  to  them.  In  short,  the  plaintiff 
relies  upon  the  statute  without  showing 
that  an^^hinjp;  was  done  under  it.  (2)  The 
provisions  of  this  section  do  not  apply  to 
lands  occupied  adversely  under  the  pre-emp- 
tion, homestead,  or  settlement  laws  *of  the[I88) 
United  States,  and  the  finding  in  this  con- 
nection is  that  in  1883  one  Stowell  owned, 
or  claimed  to  own,  a  certain  water  right  in 
the  waters  of  San  Dimas  creek,  which 
flowed  through  a  portion  of  the  land,  the 
character  ana  extent  of  which  water  right 
the  court  did  not  find;  and  that  in  Novem- 
ber of  that  year  Stowell  entered  on  the  land,, 
laid  and  constructed  across  a  portion  of  it  a 
12-inch  pipe  line  for  the  purpose  of  taking 
the  water  across  the  land  to  other  lands,, 
probably  for  the  purposes  of  irrigation ;  and 
that  in  July,  1887,  the  defendant,  which 
had  by  mesne  conveyances  succeeded  to  thi» 
water  right  of  Stowell,  entered  upon  the  land 
and  built  and  constructed  thereon  a  stone,, 
brick,  and  cement  foreba^ ,  sand  box,  or 
dam,  and  also  a  14-inch  pipe  line  across  a 
portion  of  the  lands.  It  still  claims  the 
right  to  these  improvements,  but  makes  no 
other  claim  of  right,  title,  or  interest  to  the 
land  or  any  part  thereof. 

The  record  does  not  show  exactly  how 
Stowell  obtained  his  rights  to  the  waters  of 
this  creek,  although  the  testimony  sent  up^ 
with  the  record  indicates  that  one  Haynea 
settled  upon  the  land  in  question  in  1869, 
and  obtained  a  patent  either  in  August  or 
September,  1878;  that  he  used,  the  .water 
from  the  titeek  to  irrigate  the  land;  made 
a  dam  and  a  ditch  and  ran  it  down  to  the 
ranch;  that  he  began  using  the  water  in 
March,  1870,  and  so  used  it  up  to  the  spring- 
of  1878,  when  he  obtained  the  patent,  sold 
to  Stowell,  and  conveyed  the  land  by  deed» 

Conceding,  however,  that,  under  the  find- 
ings, we  cannot  look  back  of  1883,  when 
Stowell  entered  the  land  and  laid  a  12-inch 
pipe  line  there,  under  a  cl^im  of  ownership 
of  the  waiter  right,  we  see  no  reason  why  he 
and  his  grantees  are  not  protected  by  i  0  of 
the  act  of  July  26,  1866  ( 14  Stat  at  L.  251, 
chap.  262),  which,  declares  that,  "whenever^ 
by  prioritv  of  poctsession,  rights  to  the  use 
of  wat^r  for  mining,  agricultural,  manufac- 
turing, or  other  purposes  have  vested  and 
accrued,  and  the  same  are  rec<>gnised  and 
acknowledged  by  the  local  customs,  laws, 
and  the  decisions  of  courts,  the  possessors 
and  owners  of  such  vested  rights  shall  be 
maintained  and  protected  in  the  same;  and 
the  right  of  way  for  the  construction  of 
ditches  and  canals  for  the  purposes  afore- 
said is  hereby  acknowledged  and  confirmed." 

Bearing  in  mind  that  these  lands  were 
from  July  6,  1886,  the  *date  of  the  forfeit- [184| 
ure,  public  lands,  subject  to  the  pre-emp- 
tion, homestead,  or  settlement  laws,  and 
that  at  the  time  Stowell  entered  upon  the 
land,  and  constructed  a  pipe  line  -thereon 
(1883),  which  at  that  time  seems  to  have 
been  wholly  unoccupied,  we  think  the  fact 
that  Heckenlively,  under  his  agreement  of 

{>urchase  of  February  28,  1887,  and  short- 
y  after  the  same  was  executed,  entered  up- 
on the  land  and  began  the  constnietion  of  a 
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<litch  and  tunnel  there,  becomes  inunate- 
rial,  since  there  is  a  finding  that  he  never 
settled  upon  the  land,  cultivated  or  fenced 
it,  or  took  possession  of  it,  and  no  finding 
bow  long  he  continued  the  construction  of 
xhe  ditch  or  tunnel,  or  the  amount  of  work 
in  connection  therewith.  For  aught  that 
appears  he  may  have  abandoned  it  immedi- 
ately. There  is  no  evidence  that  the  orig- 
inal grantees  from  the  railroad  company,  or 
their  successors  in  interest,  ever  sought  to 
take  advantage  of  the  act  of  1887,  or  ever 
applied  to  purchase  the  lands,  or  made  pay- 
ment to  the  United  States,  or  did  anything 
whatever  before  the  beginning  of  this  suit 
to  indicate  that  they  relied  upon  this  stat- 
ute. We  agree  with  the  supreme  court  of 
California  that  the  plaintiff  was  not  enti- 
tled, upon  the  showing  of  a  mere  right  to 
purchase,  to  demand  that  its  title  be  ad- 
judged good  and  valid,  and  that  the  defend- 
ant had  no  estate  or  interest  in  the  land,  or 
that  it  should  be  enjoined  from  asserting 
any  claim  adverse  to  the  plaintiff,  or  that 
it  should  recover  possession  of  the  land, 
with  the  right  of  ousting  the  defendant 
from  the  improvements  which  its  predeces- 
sors had  made  thereon. 

An  inceptive  right  under  the  statute  was 
an  insufficient  basis  of  recovery.  A  party 
cannot  rest  foreuer  on  such  a  right,  but  i» 
required  by  the  statute,  before  asserting  it 
against  innocent  third  parties,  to  take  some 
steps  to  perfect  it.  The  litigation  seems  to 
turn  really  upon  the  respective  rights  of  the 
parties  to  the  waters  of  San  Dimas  creek, 
and  as  defendant's  predecessors  fir^  appro- 
priated them,  and  the  plaintiff  shows  no  su- 
perior title,  it  cannot  prevail  against  the 
ranch  company.  In  view  of  the  uncertain 
character  of  tiie  finding  that  Heckenlively 
did,  shortly  after  his  purchase,  enter  upon 
the  land  and  conunence  the  construction  of 
a  ditch  and  tunnel  thereon,  we  are  unable 
to  see  how  the  case  is  affected  by  the  fact 
|1 85] that,  in  *July  and  August  of  the  same  year, 
the  defendant  entered  upon  the  land  and 
constructed  their  forebay  or  dam,  and  laid 
a  14- inch  pipe  in  addition  to  the  12-inch 
pipe  which  Stowell  had  laid  in  1883.  We 
express  no  opinion  as  to  the  possibility  of 
the  plaintiff  maintaining  a  second  action 
upon  its  patent  since  obtained,  or  how  far 
this  case  may,  if  at  all,  operate  as  res  judi- 
cata  in  that. 

There  tcae  no  error  in  the  decree  of  the 
Supreme  Court,  and  it  ia  therefore  affirmed, 

Mr.  Justice  M eKenna  took  no  part  in 
the  disposition  of  this  case. 


THE  ROANOKE. 

(See  8.  C  Reporter's  ed.  185-199.) 

Constitutional  lato— validity  of  etate  etat' 
uto  creating  lien  on  foreign  veaeele—in" 


terferenee  with  Federal  admiralty  juris- 
diction. 

An  nnlawfnl  Interference  with  the  ezdastve 
Jurisdiction  of  admiralty  and  maritime  cases, 
vested  by  the  Federal  Constitution  In  the 
courts  of  the  United  States,  Is  mnde  by  the 
attempt  by  2  Bal.  (Wash.)  Code  &  Stat.  || 
6958,  5954,  to  create  a  preferred  lien  on 
ocean-going  vessels  owned  In  other  states  or 
countries  for  work  done  and  materials  far- 
nlshed  on  the  order  of  a  contractor,  which 
lien  may  be  enforced  at  any  time  within 
three  years,  although  such  contractor  has 
been  paid  in  full  by  the  owner  without  knowl- 
edge of  any  unpaid  claims. 

• 

[No.  123.] 

Submitted    December    17,    190t.    Decided 

March  t,  190S. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  District  of  Wash- 
ington to  review  a  decree  enforcing  a  lien 
for  labor  and  materials  furnished  to  a  con- 
tractor charged  with  the  repair  of  a  ves- 
sel. Reversed  and  remanded,  with  direo- 
tions  to  dismiss  the  libel. 


NoTB.^-On    the    validity    of    state    statutes 
crtating  liena  on  resaets — tee  note  to  Balzley 
V.  The  Odorllla   (Pa.)    1  L.  B.  A.  505. 
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Statement  by  Mr.  Justice  Browat 

This  was  a  libel  tit  rem  for  materials,  and 
also  for  work  and  labor,  alleged  to  have 
been  furnished  by  the  libellants  King  and 
Wingo  in  the  repair  of  the  steamship  Roan- 
oke, to  certain  contractors  with  the  own- 
ers, who  had  full  charge  of  the  alteratton 
and  repair  of  the  steamship.  An  interven- 
ing lib«l  was  also  filed  by  one  Eraser  for 
labor  and  material  furnished  under  the 
same  conditions. 

The  cases  resulted  in  decrees  for  the  li- 
bellants, from  which  the  North  American 
Transportation  &  Trading  Company,  owner 
of  the  steamship,  appealed  directly  to  this 
^xmrt,  and  the  following  facts  were  found: 

'The  .  North  American  Transportation  & 
Trading  Company  appeared  as  claimant 
and  oWner,  and  the  vessel  was  released  upon 
its  stipulation. 

'It  admitted  all  the  allegations  of  the 
libel  except  that  the  work  was  done  on  the 
credit  of  the  ship,  which  it  denied  except 
that  it  admitted  that  libellants  had  acted 
under  the  belief  that  they  had  a  lien  by  vir- 
tue of  law.  It  then  alleged  its  incorpora- 
tion and  existence  under  the  laws  of  the 
state  of  Illinois,  the  residence  there  at  all 
times  of  its  president  and  general  mana^  r. 
its  maintaining  only  agencies  at  Seattle  and 
at  other  places  in  Alaska  and  Canada,  and 
its  enjoying  a  high  credit.  The  Roanoke  it 
alleged  to  do  an  ocean-going  vessel,  regis- 
tered at  Chicago,  Illinois,  under  the  naviga- 
tion laws  of  the  United  States,  with  the 
name  of  "Chicago"  painted  on  her  atern. 
She  was  alleged  •to  have  been  purchased  by[18Tj 
claimant  in  1898  on  the  Atlantic  coast,  and, 
upon  the  Pacific  coast  since  that  time,  em- 
ployed between  Sesttle  and  the  mouth  of 
the  Yukon  in  the  summer,  and  between  San 
Franciaco  and  southern  ports  in  the  winter. 
It  was  further  alleged   that    the    olnimnnt 
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tiad  ncTtr  given  any  order  for  the  material 
and  labor  described  in  the  libel,  and  that 
these  were  furnished  on  the  order  of  the 
fontractor,  who,  before  the  filing  of  the  li-. 
bel  and  without  any  knowledge  by  claimant 
of  these  unpaid  claims,  had  been  paid  by 
this  claimant  for  these  materials  and  labor 
in  fuIL  It  was  alleged  in  conclusion  that 
the  lien  claimed  by  libellants  was  claimed 
under  §{  5953  and  5954  of  Ballinger's  Code 
and  Statutes  of  Washington,  that  such  a 
lien  was  in  this  instance  void,  being  in  vio- 
lation of  the  8th  section  of  the  1st  article 
of  the  Constitution  of  the  United  States, 
conferring  upon  Congress  the  power  to  reg- 
ulate commerce  among  the  several  states, 
VIS  an  illegal  burden  upon  interstate  com- 
merce, and  ID  violation  also  of  the  14th  ar- 
tide  of  the  Constitution  of  the  United 
States,  as  depriving  claimant  of  its  property 
without  due  process  of  law  and  without  its 
<qual  protection,  and  was  in  violation  of 
the  2d  section  of  the  3d  article  of  the  Con- 
stitution conferring  on  the  courts  of  the 
United  States  admiralty  and  maritime  ju* 
risdiction. 

"To  the  intervening  libel  of  Fraser  the 
itoie  answer  was  made. 

"To  each  of  these  answers  respectively 
the  libellants  and.  intervening  libellant  ex- 
cepted as  insufficient,  and  the  whole  of  each, 
to  constitute  any  answer  or  defense  to  the 
Ubel. 

*The  exceptions  were  sustained,  the 
elaimant  elected  to  stand  on  its  answer,  and 
a  decree  was  entered  against  it  and  its 
^polators  for  the  whole  sum  claimed  in 
iht  UbeU." 

Messrs.  Frederiok  Banaman  and  Dan- 
iel Kelleher  submitted  the  cause  for  ap- 
pellant: 

Whatever  encroachments  of  state  law  may 
t>e  tolerated  in  commerce  on  land,  commerce 
on  sea  is  a  subject  even  more  exclusively 
within  the  national  care. 

BaltUnore  d  0.  R.  Co.  v.  Maryland,  21 
Wall.  456,  470,  22  L.  ed.  678,  683;  PuUman's 
Palace  Car  Co.  v.  Pennsylvania,  141  U.  S. 
^,  35  L.  ed.  620,  3  Inters.  Com.  Rep.  595, 
11  Sup.  Ct.  Rep.  876. 

Hani  as  it  is  to  conceive  that  the  Federal 
government  will  ever  permit  the  encroach- 
Dient  of  state  liens  where  both  commerce  and 
^dmiralt^  are  concerned,  it  is  altogether  too 
hard  to  imagine  that  they  will  permit  such 
liens  to  be  unreasonable  in  themselves. 

The  Belfast,  7  Wall.  624,  19  L.  ed.  266. 

As  regards  the  admiralty  jurisdiction  of 
the  Federal  government,  such  laws,  whether 
reasonable  in  terms  or  not,  are  void  as  to 
vessels  of  other  states,  because  wholly  un- 
iieceBsary  and  in  their  nature  incompatible 
^th  the  complete  system  of  admiralty  and 
its  policy. 

The  Oefieral  Smith,  4  Wheat.  438,  4  L.  ed. 
<09;  Peyroua  t.  Hotoard,  7  Pet.  324,  8  L. 
«d.  700 ;  The  Belfast,  7  Wall.  624,  19  L.  ed. 
266;  The  Lottawanna,  21  Wall.  658,  suh 
•om.  Rodd  r.  Heartt,  22  L.  ed.  654 ;  The  J. 
^.  Rumbell,  148  U.  S.  1,  37  L.  ed.  345,  13 
fiup.  Ct.  Rep.  498 ;  The  Ohusan,  2  Story,  455, 
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Fed.  Cas.  No.  2,717 ;  The  New  York  v.  Roe, 
18  How.  223,  15  L.  ed.  359;  Hall  v.  De  Cuir, 
95  U.  S.  486,  24  L.  ed.  547;  The  Olohe,  2 
Blatchf .  427,  Fed.  Cas.  No.  5,483 ;  The  Selah, 
4  Sawy.  40,  Fed.  Cas.  No.  12,636;  The  Lynd* 
hurst,  48  Fed.  839 ;  Hughes,  Admiralty,  p. 

lUo. 

Mr.  Harold  Preston  submitted  the  cause 
for  appellees.  Messrs.  Benton  Embree  and 
Clarence  8.  Preston  were  with  him  on  the 
brief: 

The  laws  of  the  state  in  which  personal 
property  is  situated  govern  respecting  the 
transfer  of  title  to  and  liens  thereon,  even 
where  the  owner  is  a.  nonresident  of  the 
state. 

Wahcorth  v.  Harris,  129  U.  S.  355,  32  L. 
ed.  710,  9  Sup.  Ct.  Rep.  340;  Broton  v. 
Smart,  145  U.  S.  454,  36  L.  ed.  773,  12  Sup. 
Ct.  Rep.  958;  Pullman's  Palace  Car  Co.  v. 
Pennsylvania,  141  U.  S.  32,  35  L.  ed.  619, 
3  Inters.  Com.  Rep.  595,  11  Sup.  Ct.  Rep. 
876;  The  Iris,  40  C.  C.  A.  301,  100  Fed. 
104,  106;  Oreen  v.  Van  Buskirk,  5  Wall. 
307,  18  L.  ed.  599,  7  Wall.  139,  19  L.  ed. 
109. 

In  those  respects  in  which  Congress  has 
not  exercised  its  power  to  r^^ulate  interstate 
and  foreign  commerce,  state  legislation  is 
valid  so  long  as  it  affects  such  conmierce  on- 
ly indirectly  or  remdtely. 

Kidd  V.  Pearson,  128  U.  S.  1,  32  L.  ed. 
346,  2  Inters.  Com.  Rep.  232,  9  Sup.  Ct.  Rep. 
6,  and  citations ;  Lak^  Shore  d  M.  S.  R.  Co. 
V.  Ohio,  173  U.  S.  285,  43  L.  ed.  702,  19  Sup. 
Ct.  Rep.  405,  and  citations;  Missouri,  K.  d 
T.  R.  Co.  V.  Haber,  169  U.  S.  613,  42  L.  ed. 
878,  18  Sup.  Ct.  Rep.  488;  Louisville  d  N. 
R,  Co.  V.  Kentucky,  161  U.  S.  677,  40  L.  ed. 
849,  16  Sup.  Ct.  Rep.  714;  Re  Rahrer,  140 
U.  S.  545,  sub  nom.  Wilkerson  v.  Rahrer,  35 
L.  ed.  572,  11  Sup.  Ct.  Rep.  865. 

There  seems  to  be  no  just  ground  for  a 
distinction  between  conunerce  on  land  and 
commerce  by  water. 

Baltimore  d  0.  R.  Co.  v.  Maryland,  21 
Wall.  456,  22  L.  ed.,678;  Sherlock  v.  Ailing, 
93  U.  S.  99,  23  L.  ed.  819. 

This  court  draws  a  distinction  between 
the  effect  of  taxation  upon  the  instruments 
of  interestate  commerce,  and  the  regulation 
of  such  commerce  by  other  means. 

Sherlock  v.  Ailing,  93  U.  S.  99,  23  L.  ed. 
819;  Missouri,  K.  d  T.  R.  Co.  v.  Hdber,  169 
U.  S.  613,  632,  42  L.  ed.  878,  884,  18  Sup.  Ct. 
Rep.  488;  Louisville  d  N.  R.  Co.  v.  Ken* 
tuoky,  161  U.  S.  677,  701,  40  L.  ed.-  849,  16 
Sup.  Ct.  Rep.  714:  Pittsburg  d  8.  Coal  Co. 
V.  Louisiana,  156  U.  S.  590,  598,  599,  39  L. 
ed.  544,  548,  5  Inters.  Com.  Rep.  18,  15  Sup. 
Ct.  Rep.  459. 

Compulsory  pilotage  laws  of  a  state,  while 
admitted  to  be  regulations  of  commerce,  are 
held  valid  so  long  as  Congress  refrains  ifrom 
legislating  on  the  subject. 

Cooley  V.  Philadelphia  Port  Wardens^  12 
How.  299,  320,  13  L.  ed.  996,  1005;  Huus 
V.  New  York  d  P.  R.  8.  8.  Co.  182  U.  S.  392, 
393,  45  L.  ed.  1146,  1147,  21  Sup.  Ct.  Kep. 
827;  The  China,  7  Wall.  53,  19  L.  ed.  67; 
Ex  parte  MoNiel,  13  Wall.  236,  20  L.  ed. 
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624;  Pacific  Mail  8.  8.  Co,  v.  Joliffe,  2  Wall. 
450,  17  L.  ed.  805. 

So  long  as  Congress  does  not  interpose  to 
reii^ate  the  subject,  the  rights  of  material- 
men furnishing  necessaries  to  a  yessel  in  her 
home  port  may  be  regulated  in  each  state 
by  state  regulation. 

The  Lottatoanna,  21  Wall.  558,  8uh  nom. 
Rodd  ▼.  Heartt,  22  L.  ed.  654. 

There  would  be  no  reason  or  justice  in 
exempting  vessels  owned  by  nonresidents, 
when  employed  within  this  state,  from  lia- 
bilities and  burdens  imposed  upon  vessels 
having  resident  owners. 

MoRae  v.  Bowers  Dredging  Co,  86  Fed. 
844,  350. 

Any  law  which  discriminates  in  favor  of 
nonresident  shipowners  is  equally  as  obnox- 
ious to  the  principles  of  justice  and  the  re- 
quirements of  fair  trade  as  a  law  which  dis- 
criminates against  nonresident  shipowners. 

The  Robert  Dollar,  115  Fed.  218,  221. 

A  lien  conferred  by  a  state  statute  as  in- 
cident to  a  maritime  contract  is,  for  all 
practical  purposes,  a  maritime  lien;  and 
such  a  lien  is  cognizable  in  the  admiralty. 

The  J,  E,  Rumbell,  148  U.  S.  1,  20,  37  L. 
ed.  345,  350,  13  Sup.  Ct.  Rep.  498;  The 
Glide,  167  U.  S.  606,  42  L.  ed.  296,  17  Sup. 
Ct.  Rep.  930;  The  Robert  Dollar,  115  Fed. 
218. 

It  will  not  do  to  confound  questions  of  ju- 
risdiction'  with  those  of  mere  procedure. 

The  Glide,  167  Q.  S.  612,  42  L.  ed.  298,  17 
Strp.  Ct.  Rep.  930. 

The  changes  made  in  the  12tli  admiralty 
rule  by  this  court  seem  to  evince  a  purpose 
to  place  vessels,  both  domestic  and  foreign, 
on  an  equal  footing  as  r^ards  the  enforce- 
ment of  liens,  whether  arising  under  tiie 
general  maritime  law  or  created  by  state 
statutes. 

The  Robert  Dollar,  115  Fed.  223;  The 
Lottawanna,  21  Wall.  558,  sub  nom,  Rodd 
V.  Heartt,  22  L.  ed.  654. 

The  distinction  between  the  effect  in  ad- 
miralty of  local  laws  which  are  consistent 
with  the  principles  of  the  general  maritime 
law,  and  those  which  are  inconsistent  there- 
with, is  upheld  in  Workman  v.  "New  York, 
179  U.  S.  552,  45  L.  ed.  314,  21  Sup.  Ct.  Rep. 
212. 

Afr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

This  case  is  appealed  directly  from  the 
district  court  to  this  court  under  that 
clause  of  S  5  of  the  court  of  appeals  act 
which  permits  such  appeal  "in  any  case  in 
which  the  Constitution  or  law  of  a  state  is 
claimed  to  be  in  contravention  of  the  Con- 
stitution of  the  United  SUtes.''  [26  Stat, 
at  L.  828,  chap.  517,  U.  S.  Comp.  Stat. 
1901,  p.  549.]  No  additional  significance 
is  given  to  the  appeal  by  certain  questions 
certified  by  the  district  court,  as  the  power 
to  certify  is  only  given  in  cases  appealed 
upon  questions  of  jurisdiction.  But  as  the 
case  is  properly  before  us  upon  direct  ap- 
peal from  the  district  court;  we  proceed  to 
dispose  of  the  question  of  the  constitution- 
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ality  of  the  law  of  Washington,  under  which 
these  proceedings  were  taken. 

•By  that   law  (2  Ballinger's   Codes   and[108] 
Statutes,  IS  5953  and  5954)  — 

"5953.  All  steamers,  vessels,  and  boats, 
their  tackle,  apparel,  and  furniture,  are 
liable— 


"3.  For  work  done  or  material  furnished 
in  this  state,  for  their  construction,  repair, 
or  equipment,  at  the  request  of  their  re- 
spective owners,  masters,  agents,  consign- 
ees, contractors,  subcontractors,  or  other 
person  or  persons  having  charge  in  whole  or 
m  part  of  their  construction,  alteration,  re- 
pair, or  equipment;  and  every  contractor, 
subcontractor,  builder,  or  person  having 
charge,  either  in  whole  or  in  part>  of  the 
oonstmction,  alteration,  repair,  or  equip- 
ment of  any  vessel,  shall  be  held  to  be  the 
agent  of  the  owner,  for  the  purposes  of  this 
chapter;     .     .     . 

"Demands  for  these  several  causes  con- 
stitute liens  upon  all  steamers,  vessels,  and 
boats,  and  their  tackle,  apparel,  and  furni- 
ture, and  have  priority  in  their  order  here- 
in enumerated,  and  have  preference  over  all  - 
other  demands;  but  sucn  liens  only  con- 
tinue in  force  for  the  period  of  three  yeara 
from  the  time  the  cause  of  action  accrued." 

"5954.  Such  liens  may  be  enforced  in  all 
cases  of  maritime  contracts  or  service  by  a 
suit  in  admiralty,  in  rem,  and  the  law  reg- 
ulating proceedings  in  admiralty  shall  gov- 
ern in  all  such  suits;  and  in  all  eases  of 
contracts  or  service  not  maritime  by  a  civil 
actidn  in  any  district  court  of  this  tttri- 
tory." 

In  this  connection  the  following  proposi- 
tions may  be  considered  as  settled: 

1.  That  by  the  maritime  law,  as  adminis- 
ter«i  in  England  and  in  this  country,  a 
lien  is  given  for  necessaries  furnished  a 
foreign  vessel  upon  the  credit  of  such  ves- 
sel {The  General  Smith,  4  Wheat.  438,  4 
L.  ed.  609;  The  Grapeahot,  9  Wall.  129,  eub 
nom.  The  Grapeahot  v.  Walleratein,  19  L. 
ed.  651;  Qen.  Admiralty  Rule  12)  ;  and  that 
in  this  particular  the  several  states  of  this 
Union  are  treated  as  foreign  to  each  other. 
The  General  8mith,  4  Wheat.  438,  4  L.  ed. 
609;  The  Kalorama,  10  Wall.  204,  212,  eub 
nom.  Pendergaat  v.  The  Kalorama,  19  L. 
ed.  943. 

2.  That  no  such  Uen  is  given  for  neces- 
saries furnished  in  the  home  port  of  the 
vessel  or  in  the  port  in  which  the  vessel  is 
owned,  registered,  enrolled,  or  licensed,  and 

the  remedy  in  such  *case,  though  enfor<^eable[194| 
in  the  admiralty,  is  in  personam  only.  The 
Lottatoannat  21  Wall.  558,  aub  nom.  Rodd 
V.  Heartt,  22  L.  ed.  654;  The  Edith,  94  U. 
S.  518,  aub  nom.  Poole  v.  Tyler,  24  L.  ed. 
167.  This  is  a  distinct  departure  from  the 
Continental  system,  which  makes  no  ac- 
count of  the  domicil  of  the  vessel,  and  is  a 
relic  of  the  prohibitions  of  Westminster 
Hall  against  the  court  of  admiralty,  to  the 
principle  of  which  this  court  has  steadily 
adhered. 

3.  That  it  is  competent  for  the  states  to 
create  liens  for  necessaries  furnished  to  do- 
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mestie  ressels,  and  that  such  liens  will  be 
enforced  by  the  courts  of  admiralty  under 
their  general  jurisdiction  over  the  subject 
of  necessaries.  The  General  Smithy  4 
Wheat.  438,  4  L.  ed.  609;  Pcyrouw  v.  How- 
4ird^  7  Pet.  324,  8  L.  ed.  700;  The  8t  Law- 
rence, 1  Black,  522,  auh  nam,  Meyer  v.  Tup- 
per,  17  L.  ed.  180;  The  Lotiatoanna,  21 
Wall.  658;  auh  nom.  Rodd  ▼.  Heartt,  22  L. 
«d.  654;  The  Belfast,  7  Wall.  624,  9uh  nom. 
The  Belfast  v.  Boon,  19  L.  ed.  266;  The  J, 
E,  Rumhell,  148  U.  S.  1,  12,  37  L.  ed.  345, 
347,  13  Sup.  Ct.  Rep.  498.  The  right  to 
extend  these  liens  to  foreign  vessels  in  any 
case  is  open  to  grave  doubt.  The  Ohusan, 
2  Story,  465,  Fed.  Gas.  No.  2,717;  The 
Lyndhurst,  48  Fed.  839. 

The  question  involved  in  this  case,  how- 
ever, is  whether  the  states  may  create  such 
liens  as  against  foreign  vessels  (vessels 
owned  in  other  states  or  countries),  and  un- 
der such  circumstances  as  would  not  au- 
thorize a  lien  under  the  general  maritime 
law.  The  question  is  one  of  very  consider- 
able importance,  as  it  involves  the  power 
of  each  state,  which  a  vessel  may  visit  in 
the  course  of  a  long  voyage,  to  impose  liens 
under  wholly  different  circumstances  an,d 
upon  wholly  different  conditions.  In  the 
case  under  consideration  the  vessel  was 
owned  by  an  Illinois  corporation,  enjoying 
a  high  credit,  and  maintaining  agencies  at 
Seattle  and  at  other  places  in  Alaska  and 
Canada.  The  Roanoke  was  an  ocean-going 
vessel,  registered  at  Chicago  under  the  navi- 
gation laws  of  the  United  States,  with  the 
name  "Chicago"  painted  on  her  stem,  al- 
though she  was  engaged  in  trade  upon  the 
Pacific  coast  between  Seattle  and  the  mouth 
of  the  Yukon  in  summer^  and  between  San 
Francisco  and  southern  ports  in  winter. 
Neither  the  owner  nor  master  nor  other  offi- 
cers of  the  vessel  had  given  an  order  for 
the  material  and  labor  set  forth  in  the  li- 
bel, which  were  furnished  upon  the  order  of 
[ld5]a  contractor,  who,  before  the  filing  *of  the 
libel  and  without  any  knowledge  by  the 
owner  of  these  unpaid  claims,  had  been 
paid  in  full  for  these  claims. 

Although  this  court  has  never  directly 
decided  whether  materials  and  labor  fur- 
nished by  workmen  or  subcontractors  con- 
stitute a  lien  upon  a  vessel, — 'in  other 
words,  whether  the  contractor  can  be  re- 
garded as  an  agent  of  the  vessel  in  the  pur- 
chase of  such  labor  and  materials, — ^there  is 
A  general  consensus  of  opinion  in  the  state 
oourts  and  in  the  inferior  Federal  courts 
that  labor  and  materials  furnished  to  a  con- 
tractor do  not  constitute  a  lien  upon  the 
vessel,  unless  at  least  notice  be  given  to  the 
owner  of  such  claim  before  the  contractor 
has  received  the  sum  stipulated  by  his  con- 
tract. Smith  V.  The  Eastern  Railroad,  1 
Curt.  C.  C.  253,  Fed.  Cas.  No.  13,039; 
Bouthwick  V.  The  Clyde,  6  Blackf.  148; 
Huhbell  V.  Denison,  20  Wend.  181;  Burst 
y.  Jackson,  10  Barb.  219;  The  Whitaker,  1 
Sprague,  229,  282,  Fed.  Cas.  Nos.  17,524, 
17,525;  Harper  v.  The  yetc  Brig,  Gilpin, 
4^36,  Fed.  Cas.  No.  6,090;  Ames  v.  Swett, 
33  Ma  479;  Squire  v.  100  Tons  of  Iron,  2 
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Ben.  21,  Fed.  Cas.  No.  13,270;  The  Mar- 
quette, Brown,  Adm.  354,  Fed.  Cas.  No. 
9,10L 

The  injustice  of  permitting  such  claims 
to  be  set  up  is  plainly  apparent.  The  mas- 
ter is  the  agent  of  the  vessel  and  its  owner 
in  more  than  the  ordinary  sense.  During 
the  voyage  he  is  in  fact  the  alter  ego  of  his 
principal.  He  is  intrusted  with  an  uncon- 
trolled authority  to  provide  for  the  crew, 
and  for  the  preservation  and  repair  of  the 
ship.  He  engages  the  cargoes,  receives  the 
freight,  hires  and  pays  his  crew,  and  is  in- 
trusted, perhaps  for  years,  with  the  com- 
mand and  disposition  of  the  vessel.  With 
full  authority  to  bind  the  vessel,  his  posi- 
tion is  Buch  that  it  is  almost  impossible  for 
him  to  acquaint  himself  with  the  laws  of 
each  individual  state  he  may  visit,  and  he 
has  a  right  to  suppose  that  the  general 
maritime  law  applies  to  him  and  his  ship, 
wherever  she  may  go,  unhampered  by  laws 
which  are  mainly  intended  for  local  appli- 
cation, or  for  domestic  vessels.  Local  laws, 
such  as  the  one  imder  consideration,  ordi- 
narily protect  the  ship  by  requiring  notice 
of  the  claim  to  be  filed  in  some  public  office, 
limiting  the  time  to  a  few  weeks  or  months 
within  which  the  laborer  or  subcontractor 
may  proceed  against  her,  requiring  notice 
to  be  given  of  the  claim,  before  tne  con- 
tractor himself  has  been  paid,  and  limiting 
his  recovery  "to  the  amount  remaining  un-{196] 
paid  at  tiie  time  such  notice  is  received. 
The  statute  of  Washington,  however,  pro- 
vides for  an  absolute  lien  upon  the  ship  for 
work  done  or  material  furnished  at  the  re- 
quest of  the  contractor  or  subcontractor, 
and  makes  no  provision  for  the  protection 
of  the  owner  in  case  the  contractor  has 
been  paid  the  full  amount  of  his  bill  before 
notice  of  the  claim  of  the  subcontractor  is 
received.  The  finding  in  this  case  is  that 
the  contractor,  who  had  agreed,  in  conso- 
nance with  the  usual  course  of  business,  to 
make  the  repairs  upon  this  vessel,  had  been 
paid  in  full  by  the  claimant.  The  injus- 
tice of  holding  the  ship  under  the  circum- 
stances is  plainly  manifest. 

Not  only  is  the  statute  in  question  ob- 
noxious to  the  general  maritime  law  in  de- 
claring every  contractor  and  subcontractor 
an  agent  of  the  owner,  but  it  establishes  a 
new  order  of  priority  in  payment  of  liens, 
abolishes  the  ancient  and  equitable  rule  re- 
garding "stale  claims,"  and  permits  the  as- 
sertion of  a  lien  at  any  time  within  three 
years,  regardless  of  the  fact  that  the  vessel 
may  have  been  sold  to  a  bona  fide  purchas- 
er, not  only  without  notice  of  the  claim,  but 
without  the  possibility  of  informing  him- 
self by  a  resort  to  the  public  records.  It 
also  ^ves,  or  at  least  creates  the  presump- 
tion of,  a  lien,  though  the  materials  be  fur- 
nished upon  the  order  of  the  owner  in  per- 
son. 

No  opinion  upon  this  subject  can  afford 
to  ignore  the  admirable  discussion  of  Mr. 
Justice  Story  in  the  case  of  The  Chusan,  2 
Story,  455,  Fed.  Cas.  No.  2,717,  in  which  he 
refused  to  apply  to  a  Massachusetts  vessel 
a  law  of  the  state  of  New  York,  requiring 
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a  lien  for  supplies  to  be  enforced  before  the 
vessel  left  the  state: 

"This  statute  is,  as  I  conceive,  perfectly 
constitutional,  as  applied  to  cases  of  renairs 
of  domestic  ships,  that  is,  of  ships  belong- 
ing to  the  ports  of  that  state.  .  .  .  But 
in  cases  of  foreign  ships  and  supplies  fur- 
nished to  them  the  jurisdiction  of  tne  courts 
of  the  United  States  is  governed  by  the  Con- 
stitution and  laws  of  the  United  States,  and 
is  in  no  sense  governed,  controlled,  or  lim- 
ited by  the  local  legislation.  .  .  .  For 
mvself,  I  can  only  say  that  during  the 
whole  of  my  judicial  life  I  have  never  up 
to  the  present  hour  heard  a  single  doubt 
breathed  upon  the  subject."  To  the  same 
effect  is  The  Lyndhurat,  48  Fed.  839. 
[197]  *  While  no  case  involving  this  precise  ques- 
tion seems  to  have  arisen  in  this  court,  we 
have  several  times  had  occasion  to  hold 
that  where  Congress  has  dealt  with  a  sub- 
ject within  its  exclusive  power,  or  where 
such  exclusive  power  is  given  to  the  Fed- 
eral courts,  as  in  cases  of  admiralty  and 
maritime  jurisdiction,  it  is  not  competent 
for  states  to  invade  that  domain  of  l^isla- 
tion,  and  enact  laws  which  in  any  way 
trench  upon  the  power  of  the  Federal  gov- 
ernment. Cases  arising  in  other  branches 
of  t^e  law  furnish  apt  analoffies.  The  prin- 
ciple is  stated  in  a  nutshell  by  Chief  Jus- 
tice Marshall  in  Sturges  v.  Crownin^hield,  4 
Wheat.  122,  193,  4  L.  ed.  629,  648:  "But 
it  has  never  been  supposed  that  this  con- 
current power  of  legislation  extended  to 
every  possible  case  in  which  its  exercise  by 
the  states  has  not  been  expressly  prohibit- 
ed. The  confusion  resulting  from  such  a 
practice  would  be  endless.  .  .  .  That 
whenever  the  terms  in  which  a  power  is 
granted  to  Congress,  or  the  nature  of  the 
power,  required  that  it  should  be  exercised 
exclusively  by  Congress,  the  subject  is  as 
completely  taken  from  i^e  state  legislatures 
as  if  they  had  been  expressly  forbidden  to 
act  on  it."  This  was  said  of  a  bankrupt 
law  of  New  York  which  assumed  to  dis- 
charge the  debtor  from  all  liability  for 
debts  previously  contracted,  notwithstand- 
ing tJie  Constitution  had  vested  the  power 
in  Congress  of  establishing  uniform  laws  on 
the  subject  of  bankruptcy.  It  was  held  that 
the  states  had  a  right  to  pass  bankrupt 
laws  until  the  power  had  been  acted  upon 
by  Congress,  though  the  law  of  New  York 
discharging  the  d^tor  from  liability  was 
held  to  be  void  as  impairing  the  obligation 
of  prior  contracts  within  Uie  meaning  of 
the  Constitution. 

In  Hall  V.  DeCtttr,  95  U.  8.  485,  498,  24 
L.  ed.  547,  551,  it  was  said  that,  inasmuch 
as  interstate  commerce  is  regulated  very 
largely  by  congressional  legislation,  it  fol- 
lowed that  such  legislation  must  supersede 
all  state  legislation  upon  the  same  subject, 
and,  by  necessary  implication,  prohibit  it, 
except  in  cases  where  the  legislation  of  Con- 
gress manifests  an  intention  to  leave  some 
particular  matter  to  be  regulated  by  the 
several  states,  as,  for  instance,  in  the  case 
of  pilotage.  Cooley  v.  Philadelphia  Port 
Wardens,  12  How.  299,  13  L.  ed.  996.  Upon 
774 


this  principle  it  was  held  that  a  law  of 
Louisiana  excluding  colored  passengers 
from  the  cabin  set  *apart  for  tne  use  of[lM| 
whites  during  the  passage  of  steamboats 
down  the  Mississippi,  was  a  regulation  of 
interstate  commerce,  and  therefore  uncon- 
stitutional. To  the  same  effect  is  Sinnot  v. 
Davenport,  22  How.  227,  16  L.  ed.  243.  In 
the  subsequent  cases  of  Louisville,  S.  O.  d 
T.  R,  Co.  ▼.  Misaiaaippi,  133  U.  S.  587,  33 
L.  ed.  784,  2  Inters.  Com.  Rep.  801,  10  Sup. 
Ct.  Rep.  348,  and  Plessy  v.  Ferguson,  163 
U.  S.  537,  41  L.  ed.  256,  16  Sup.  Ct.  Rep. 
1138,  state  laws  requiring  separate  railway 
carriages  for  the  white  and  colored  races 
were  sustained  upon  the  ground  that  they 
applied  only  between  places  in  the  same 
state. 

In  the  very  recent  case  of  Easton  v.  /oiro, 
188  U.  S.  220,  ante,  452,  23  Sup.  Ct.  Rep. 
288,  it  was  held  that  a  state  law  punishing 
presidents  of  banks  receiving  deposits  of 
money  at  a  time  when  the  bank  was  insol- 
vent, and  when  such  insolvency  was  known 
to  them,  was  unconstitutional  as  applied  to 
national  banks  whose  operations  were  gov- 
erned exclusively  by  acts  of  Congress.  Said 
J^r.  Justice  ShiVas:  "But  we  are  unable 
to  perceive  that  Congress  intended  to  leavo 
the  field  open  for  the  states  to  attempt  to^ 
promote  the  welfare  and  stability  of  nation- 
al banks  by  direct  legislation.  If  they  had 
such  pow^  it  would  have  to  be  exercised 
and  limited  by  their  own  discretion,  and 
confusion  would  necessarily  result  fronA 
control,  possessed  and  exercised  by  two  in- 
dependent authorities."  See  also  Farmers^ 
d  M,  Vat.  Bank  v.  Bearing,  91  U.  8.  29,  2^ 
L.  ed.  196;  M'Culloch  v.  Maryland,  4 
Wheat.  425,  4  L.  ed.  606. 

The  following  cases  are  also  to  the  same 
general  eflfect:  Degant  v.  Michael,  2  Ind. 
396;  State  v.  Pike,  15  N.  H.  83;  Lynch  t. 
Clarke,  1  Sandf.  Ch.  683,  644 ;  Jack  v.  If of^ 
tin,  12  Wend.  311;  Em  parte  Hill,  38  Ala, 
429,  450;  People  v.  Fonda,  62  Mich.  401,  2^ 
N.  W.  26.  Although  it  is  equally  true  that 
where  Congress,  having  the  power,  has  ex- 
ercised it  but  incidentally,  and  obviously 
with  no  intention  of  covering  the  subject, 
the  states  may  supplement  its  legislation 
by  regulations  of  their  own  not  inconsistent 
with  it.  Reid  v.  Colorado,  187  U.  8.  137^ 
ante,  108,  23  Sup.  Ct  Rep.  92. 

Bearing  in  mind  that  exclusive  jurisdic- 
tion of  all  admiralty  and  maritime  cases  is 
vested  by  the  Constitution  in  the  Federal 
courts,  which  are  ther^y  made  judges  of 
the  scope  of  such  jurisdiction,  subject,  of 
course,  to  congressional  legislation,  the  stat- 
ute of  the  state  of  Washington,  in  so  far  as 
it  attempts  to  ^control  the  administration  of  [190| 
the  maritime  law  by  creating  and  superadd- 
ing conditions  for  the  benefit  of  a  particular 
class  of  creditors,  and  thereby  depriving  the 
owners  of  vessels  of  defenses  to  which  they 
would  otherwise  have  been  entitled,  is  aa 
unlawful  interference  with  that  jurisdie 
tion,  and  to  that  extent  is  unconstitutional 
and  void. 

The  decree  of  the  District  Court  is  there^ 
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fwrt  reveraed,  and  the  case  remanded  to  that 
eourt  with  directions  to  dismiss  the  libels. 

Mr.  Justice  Harlan  concurred  in  the  re- 
■ult. 


UNITED  STATES,  Appi^ 

V. 
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EVEIT  D.  NIX,  Appt., 
t?. 

UNITED  STATES.    (No.  196) 
(See  8.   C   Reporter's  ed.   199-206.) 

Marshals— mileage  fees — per  diem  fee —  ap- 
proval of  account  by  court-statutes-^ 
repeal — special  and  general  acts — eoi- 
dence — escape  of  prisoner — presumption 
of  negligence. 

1,  A  United  States  marshal  Is  not  entitled  to 
mileage  for  the  distance  traveled  In  serving 
warrants  of  arrest.  In  excess  of  the  usually 
traveled  route  between  the  place  of  receiving 
the  writs  and  the  place  of  service,  however 
great  the  necessity  of  pursuing  a  circuitous 
route.  In  view  of  U.  S.  Rev.  Stat.  |  829  (U. 
S.  Comp.  Stat.  1901,  p.  636),  which  directs 
such  mileage  to  be  computed  '*from  the  place 
where  the  process  Is  returned  to  the  place  of 
service.** 

t.  The  per  diem  fee  for  the  attendance  of  a 
United  States  marshal  at  a  court  which  has 
t>een  opened  for  business  by  order  of  the  Judge 
Is  allownble,  although  business  may  not  have 
been  transacted  In  court  on  such  day,  and  the 
Judge  may  not  have  been  present. 

5.  The  special  provision  of  26  Stat,  at  L.  81, 
chap.  182.  I  10,  that  persons  charged  with 
any  offense  against  the  territory  of  Okla- 
homa shall  in  all  cases  be  taken  before  the 
United  States  commissioner  whose  ofBce  Is 
nearest  to  the  place  where  the  offense  was 
committed,  was  not  repealed  by  the  genera) 
provisions  of  the  sundJr  civil  sppropriatlon 
bUl  of  August  18,  1894  (28  Stat,  at  L.  872, 
chap.  801),  that  marshals  shall  take  arrested 
persons  before  the  commissioner  nearest  the 
piece  of  arrest,  or  shall  be  entitled  to  no 
mileage  therefor. 

4.  The  allowance  by  the  district  Judge  of  the 
account  of  a  United  States  marshal  is  prima 
facie  evidence  of  the  correctness  of  the  mile- 
age Items  of  such  account. 

6.  The  expense  of  transporting  a  prisoner  un- 
der a  warrant  of  commitment  cannot  be  al- 
lowed a  United  States  marshal,  where  such 
prisoner  escaped  from  the  custody  of  his  dep- 
uty before  he  could  be  delivered  to  the  pen- 
itentiary, and  there  is  no  finding  of  due  dili- 
gence on  the  part  of  the  officer  to  prevent  the 
escape. 

•.  A  prisoner  who  escapes  from  the  custody  of 
a  deputy  marshsl  while  going  to  supper  In  a 
hotel  will  be  presumed  to  have  escaped 
through  the  officer's  negligence. 

[Nos.  142,  195.] 

Submitted    December    18.     1902,    Decided 

March  2,  190S. 


0 


N  APPEALS  front  the  Court  of  Claims 
to  review    a    judgment    in    favor  of  a 
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United  States  marshal  for  a  portion  of  the 
fees  claimed  by  him    in    his   petition.    Re- 
versed  and  remanded  for  fuixher  proceed- 
ings. 
See  same  case  below,  86  Ct.  CI.  598. 

Statement  by  Mr.  Justice  Browns 
This  is  a  petition  for  marshal's  fees  for 
the  district  of  Oklahoma,  upon  which  the- 
court  of  claims  made  the  findings  of  fact 
set  forth  in  the  margin.f 

tl.  The  claimant,  Kvett  D.  Nix,  was  United 
States  marshal  for  the  district  of  Oklahoma 
from  July  1.  1898,  to  February  24,  1896,  ap- 
pointed, qualified,  and  acting. 

II.  During  said  period  the  claimant,  as  sucl> 
marshal,  by  his  deputies,  performed  servlcea 
and  travel  and  incurred  expenses  In  behalf  ot 
the  United  States,  and  his  accounts  therefor,. 
verified  by  his  oath  and  approved  by  the  court  in 
accordance  with  the  law,  were  finally  acted  up- 
on by  the  accounting  officers  of  the  Treasury 
Department,  and  part  thereof  was  allowed  and 
paid,  but  a  port  thereof,  as  more  speclflcally  set 
forth  In  finding  8,  was  disallowed,  and  no  por- 
tion thereof  has  been  paid  to  the  claimant. 

III.  Item  2.  To  travel,  1,153  miles  In  golng- 
to  serve  warrants  of  arrest,  at  6  cents  per  mile, 
$69.18,  being  for  travel  In  excess  of  the  distance- 
from  the  place  of  arrest  to  the  place  of  re- 
ceiving writs.  The  travel  charged  for  was  In 
a  new  and  unsettled  Indian  country,  without 
postoffices,  post  routea  or  section  lines.  The 
defendants  were  moving  about  from  place  to 
place  to  avoid  arrest,  and  it  was  necessary  to 
travel  a  circuitous  route.  The  deputies  bad  to 
find  fordable  places  to  cross  the  river  to  locate 
the  defendants,  there  being  no  bridges.  After 
arrest  the  defendants  were  taken  by  the  most 
direct  routes  to  commissioners  for  examination. 

Item  10.  For  attendance  of  the  marshal  at 
court,  by  deputy,  for  twenty  days,  at  $3  per 
day,  $100.00. 

It  does  not  appear  whether  business  was 
transacted  in  the  court  on  said  days,  although 
the  court  was  opened  for  business  by  order  of 
the  Judge.  It  does  not  appear  thot  the  Judge 
was  present  at  court  on  any  of  these  days. 

Item  12.  This  Item  was  charged  In  claimant's 
accounts  as  transportation  of  prisoners,  depu- 
ties, and  guards  from  the  several  places  of  ar- 
rest, for  hearing  before  the  United  States  com- 
missioners whose  offices  were  nesrest  the  places 
where  the  crimes  for  which  the  prisoners  were 
arrested  were  committed.  The  number  of  mllea  , 
charged  in  claimant's  accounts  for  this  travel 
was  01,805  miles,  at  10  cents  a  mile,  amounting 
to  $5,185.50. 

Those  accounts  were  submitted  to  the  United 
States  district  court  for  Oklahoma  under  th«^ 
provisions  of  the  act  of  February  22,  1875  (18- 
Stat,  at  L.  chap.  95,  888),  and  the  said  ac- 
counta  including  this  item,  as  al>ove  charged,, 
were  approved  by  that  court.  When  the  ac* 
counts  so  approved  were  submitted  to  th#- 
accounting  officers,  all  the  charges  for  travel  in- 
eluded  in  that  item  were  disallowed  by  thena 
under  the  provisions  of  the  sundry  dvll  appro* 
priatlon  act  of  August  18,  1894  (28  Stat,  at  L. 
372-416  chap.  801,  U.  S.  Comp.  SUt  1901,  p. 
717),  which  made  It  the  duty  of  the  marsbaf 
to  take  the  defendant  before  the  nearest 
circuit  court  commissioner  or  the  nearest  * 
Judicial  officer  having  Jurisdiction  under  exist- 
ing lawa  for  a  hearing,  commitment,  or  taking- 
ball  for  trial.  Subsequently  the  accounting  of- 
ficers allowed  and  paid  claimant  of  this  itena 
$27. 

After  suit  was  brought   In   this  court,   th» 
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Mr.  Felix  Braniiisaa  and  Aaaiatant  At- 
tamey  General  Pradt  submitted  the  causes 
for  the  United  States. 

Messrs,  Franklin  H.  Maokey  and 
Frank  B.  Crostkwaitet  submitted  the 
cause  for  Nix: 

The  approval  of  the  marshal's  accounts 
is  prima  facie  evidence  of  its  correctness, 
and,  in  the  absence  of  clear  and  unequivo- 
cal proof  to  the  contrary,  it  should  be  con- 
clusive. 

United  States  v.  Jones,  134  U.  S.  483, 
488,  33  L.  ed.  1007,  1008,  10  Sup.  Ct.  Rep. 
<515 ;  United  States  v.  Poinier,  140  U.  S.  163, 
35  L.  ed.  395,  11  Sup.  Ct.  Rep.  752;  United 
States  V.  Barber,  140  U.  S.  179,  35  L.  ed.  399, 
11  Sup.  Ct.  Rep.  751;  United  States  v. 
Harmon,  147  U.  S.  268,  37  L.  ed.  164,  13 
Sup.  Ct.  Rep.  327. 

Specific  and  general  statutory  provisions 
may  subsist  together,  the  former  qualifying 
the  latter. 

Magone  v.  King,  2  C.  C.  A.  363,  1  U.  S. 
App.  267,  51  Fed.  525,  526;  State  ex  rel. 
Fosdick  V.  'Perryshurg,  14  Ohio  St.  480; 
€hurchiU  v.  Crease,  5  Bing.  177;  State  v. 
Clarke,  25  N.  J.  L.  54.  See  also  State,  Bart- 
iett.  Prosecutor,  v.  Trenton,  38  N.  J.  L.  64, 
to  same  elfect;  Noy,  Maxims;  Townsend  v. 
Little,  109  U.  S.  504,  27  L.  ed.  1012,  3  Sup. 
Ct.  Rep.  357;  London,  C.  &  D,  R,  Co.  v. 
Wandsworth  Dist.  Bd.  of  Works,  L.  R.  8 
0.  P.  185;  Bishop,  Written  Laws,  S  112a. 


Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

Item   2    of    the    third   finding,   namely, 
(201]  "traveling  1,153  miles  *in  going  to  serve  war- 


rants of  arrest,  at  6  cents  per  mile^  $69. IS*** 
involves  the  question  whether  travel  in  ex* 
cess  of  the  distance  from  the  place  of.  serv- 
ice to  the  place  of  receiving  the  writs  can 
be  allowed,  in  view  of  the  fee  bill  for  mar- 
shals. Rev.  Stat.  %  829  (U.  S.  Comp.  Stat 
1901,  p.  636),  provides  "for  travel,  in  going 
only,  to  serve  any  process,  warrant,  attach- 
ment, or  other  writ,  including  writs  of  sub- 
poena in  civil  or  criminal  cases,  6  cents  a 
mile,  to  be  computed,  from  the  place  where 
the  process  is  returned  to  the  place  of  serv- 
ice." This  has  always  been  interpreted  to 
mean  by  the  usual  traveled  route  {Hitch  t. 
United  States,  66  Fed.  937),  the  length  of 
which  is  not  given  in  the  finding.  The  ex- 
cuse for  not  pursuing  the  route  in  this  case 
is  that  it  was  a  new  and  unsettled  Indian 
country;  that  defendants  were  moving 
about  from  place  to  place  to  avoid  arres^ 
and  it  was  necessary  to  travel  a  circuitous 
route;  and  that,  in  the  absence  of  bridges, 
the  deputies  had  to  find  fordable  places  to 
cross  the  river  to  locate  the  defendants. 

^However  equitable  the  charge  may  have[802] 
been  in  this  particular  case,  there  is  no  au- 
thority of  law  for  its  allowance.  There  is, 
however,  a  special  provision  in  the  last 
clause  of  §  829  (U.  S.  Comp.  Stat.  1901,  p. 
636)  by  which  "in  all  cases  where  mileage 
is  allowed  to  the  marshal  he  may  elect  to 
receive  the  same  or  his  actual  traveling  ex- 
penses, to  be  proved  on  his  oath  to  the  sat- 
isfaction of  the  court."  This  seems  to  con- 
template the  very  contingency  which  arose 
in  tnis  case,  of  a  number  of  miles  actually 
and  necessarily  traveled  in  excess  of  the  di- 
rect route  from  the  place  where  the  process 


claimant's  deposition  was  taken  In  respect  to 
this  Item,  and  he  proved  tbat,  of  bis  own  knowl- 
edge, 11,438  miles  were  traveled  in  the  trans- 
portation of  said  prisoners,  deputies,  and 
guards.  As  to  the  remainder  of  the  travel,  be 
coald  not  testify  of  his  own  knowledge,  becanse 
that  travel  had  been  performed  by  certain  of  his 
deputies  who  were  not  then  In  the  territory, 
and  who,  he  supposed,  were  In  Alaska  or  the 
Philippine  Ulands.  The  depositions  of  those 
deputies  were  not  taken.  No  other  evidence 
was  offered  by  the  claimant  to  establish  the 
number  of  miles  actually  traveled  than  the  ap- 
proval of  the  district  court  for  Oklahoma  and 
his  own  deposition  subsequently  taken,  as  above 
stated.  If  the  approval  of  his  account  by  said 
district  court  Is  competent  evidence  to  estab- 
lish the  number  of  miles  actually  traveled,  this 
<!ourt  finds  the  ultimate  fact  that  he  traveled 
51,355  miles.  If  such  approval  of  the  district 
•court  is  Incompetent  to  establish  the  number  of 
miles  actually  traveled,  this  court  finds  that  the 
number  of  miles  so  traveled  was  11,433  In  the 
transportation  of  prisoners,  deputies,  and 
guards,  ss  before  set  forth. 

Item  16.  For  service  of  a  capias  and  trans- 
portation (mileage)  of  a  deputy,  prisoner,  and 
guard.  The  capias  was  Issued  by  the  clerk  of 
the  United  States  district  court  at  Topeka,  Kan- 
aas,  on  an  indictment  found  by  the  grand  jury 
at  Topeka.  The  capias  was  received  by  the 
claimant  In  Oklahoma  city  and  was  executed  by 
arresting  the  prisoner  named  In  the  capias,  who 
was  transported  to  the  United  States  district 
-court  at  Wichita,  Kansas. 

The  claimant  charged  6.  cents  a  mile  for  go- 
ing 02  miles,  from  Oklahoma  city  to  Perry,  to 
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serve  the  writ,  $2  for  the  service  of  the  writ, 
and  10  cents  per  mile  each  for  the  deputy,  prlo* 
oner,  and  guard  for  111  miles,  $33.30,  from 
Perry,  Oklahoma,  to  Wichita,  Kansas,  and  one 
meal  for  the  prisoner,  76  cents,  making  a  total 
of  $30.77. 

Item  24.  For  actual  expenses  for  transport- 
ing a  prisoner  from  Springfield,  Ohio,  to  the 
penitentiary  at  Brooklyn,  New  York,  under  a 
warrant  of  commitment.  The  warrant  of  com- 
mitment was  issued  at,  Oklahoma,  and  the  mar- 
shal transported  the  prisoner  on  that  warrant 
to  Springfield,  Ohio,  where  the  prisoner  was 
temporarily  detained  as  a  witness  for  the 
United  States  In  a  counterfeiting  case.  The 
prisoner  having  been  discharged  as  a  witness 
in  thsi  case  at  Springfield,  the  marshal  con- 
tinued his  transportation  from  Springfield  to 
New  York  city  on  the  original  warrant  of  com- 
mitment. The  prisoner,  with  a  deputy  and 
guard,  arrWed  in  New  York  city  too  late  for  the 
prisoner  to  be  received  at  the  Brooklyn  peni- 
tentiary on  the  day  of  arrival  In  New  York,  and 
he  escaped  from  the  custody  of  the  deputy  on 
the  night  of  the  same  day  while  they  were  going 
to  supper  In  the  hotel  where  they  were  stopping. 
The  marshal  made  every  effort  to  retake  the 
prisoner,  and  failed.     $00.50. 

Conclusion  of  Law. 

Upon  the  foregoing  findings  of  fact  the  conrt 
decides,  as  a  conclusion  of  law,  that  the  claim- 
ant recover  judgment  of  and  from  the  United 
States  In  the  sum  of  one  hundred  and  eight  dol- 
lars and  ninety -five  cents  ($10&.95)  on  items  % 
and  10  of  finding  8. 

All  other  items  disallowed. 
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was  returned  to  the  place  of  serviee.  It  re- 
imburses the  marshal  his  expenses,  but  de- 
nies him  a  profit  upon  them.  This  item 
must  be  disallowed. 

(2)  Item  10.  "For  attendance  of  the 
marshal  at  court  by  deputy,  20  days  at  f5 
per  day,  $100."  The  fact  that  it  did  not 
appear  whether  business  was  transacted  in 
court  on  these  days,  or  whether  the  judge 
was    present    in    court,  was  immaterial,  in 

(203]*view  of  the  fact  that  the  court  was  opened 
for  business  by  order  of  the  judge.  United 
States  V.  Finnell,  186  U.  S.  236,  46  L.  ed. 
890,  22  Sup.  Ct.  Rep.  633;  MoMullen  v. 
United  States,  146  U.  S.  360,  36  L.  ed.  1007, 
13  Sup.  Ct.  Rep.  127.  For  aught  that  ap- 
pears, the  attendance  may  have  been  under 
the  circumstances  in  which  a  similar  charge 
was  allowed  in  United  States  v.  Pitman, 
147  U.  S.  669,  37  L.  ed.  324,  13  Sup.  Ct 
Rep.  425.  Where  the  court  is  opened  for 
business  by  order  of  the  judge,  it  is  the 
duty  of  the  marshal  to  attend,  and  there  is 
no  reason  why  he  should  not  receive  his  per 
diem  therefor  as  if  the  judge  were  actually 
present.  This  claim  is  not  contested  by  the 
government,  and  should  be  allowed. 

(3)  Item  12,  for  the  transportation  of 
prisoners  arrested  under  warrants  issued 
oy  United  States  commissioners,  involves 
two  questions:  First,  whether  travel 
should  nave  been  charged  from  the  place  of 
arrest  to  the  nearest  circuit  court  commis- 
sioner, or  to  the  ofDce  of  the  commissioner 
nearest  to  the  place  tchere  the  crimes  with 
which  the  prisoners  were  charged  toere  com' 
mitted;  second,  whether,  assuming  the  po- 
sition  of  the  claimant  in  this  particular  to 
be  correct,  as  matter  of  law,  there  was  suf- 
ficient evidence  of  the  number  of  miles  trav- 
eled to  entitle  him  to  the  charge  of  $5,136.50. 

By  "An  Act  to  Provide  a  Temporary  Gov- 
ernment for  the  Territory  of  Oklahoma" 
(26  Stat,  at  L.  81,  chap.  182),  a  certain 
portion  of  the  Indian  territory  was  set  off 
[204]  as  a  territorial  government  under  the  *name 
of  Oklahoma.  Hy  S  0  the  judicial  power 
of  the  territory  was  vested  in  certain 
courts,  and  the  usual  executive  and  judicial 
offices  created.  By  5  10,  "persons  charged 
with  any  offense  or  crime  in  the  territory  of 
Oklahoma,  and  for  whose  arrest  a  warrant 
has  been  issued,  may  be  arrested  by  the 
United  States  marshal  or  any  of  his  depu- 
ties, wherever  found  in  said  territory,  but 
in  all  cases  the  accused  shall  be  taken,  for 
preliminary  examination,  before  a  United 
States  commissioner,  or  a  justice  of  the 
peace  of  the  county,  whose  office  is  nearest 
to  the  place  where  the  offense  or  crime  was 
committed.  All  offenses  committed  in  said 
territoty,  if  committed  within  any  organ- 
ized county,  shall  be  prosecuted  and  tried 
within  said  county."  By  S  28,  "the  Con- 
stitution and  all  the  laws  of  the  United 
States  not  locally  inapplicable  shall,  except 
•o  far  as  modified  by  this  act,  have  the 
same  force  and  effect  as  elsewhere  within 
the  United  States." 

This  is  the  act  upon  which  the  claimant 
relies  for  his  right  to  travel,  while,  upon 
the  other  hand,  the  government  cont^ds 
IM  17.  S.         U.  S..  Book  47. 


that  this  act  was  repealed  by  a  general  act 
of  August  18,  1894  (28  Stat,  at  L.  372, 
chap.  301),  making  appropriations  for  sun- 
dry civil  expenses  for  the  year  1895,  one  of 
the  clauses  of  which,  under  the  head  of 
"Judicial,"  provides  that  "it  shall  be  the 
duty  of  the  marshal,  his  deputy  or  other 
officer,  who  may  arrest  a  person  charged 
wiUi  any  crime  or  offense,  to  take  the  de- 
fendant before  the  nearest  circuit  court 
commissioner,  or  the  nearest  judicial  officer, 
having  jurisdiction  under  existing  laws,  for 
a  hearing,  commitment,  or  taking  bail  for 
trial;  and  the  officer  or  magistrate  issuing 
the  warrant  shall  attach  thereto  a  certified 
copy  of  the  complaint,  .  .  .  and  no 
mueage  shall  be  allowed  any  officer  violat- 
ing the  provisions  hereof." 

The  object  of  this  statute  was  manifestly 
to  amend  Rev.  Stat.  I  829,  which  provided 
that  the  mileage  of  the  marshal  for  trans- 
portation of  prisoners  should  be  computed 
from  the  place  where  the  process  was  served 
to  the  place  where  it  was  returned.  This 
statute  provides  that  he  shall  be  taken  to 
the  circuit  court  commissioner  nearest  the 
place  of  arrest,  regardless  of  the  fact  bv 
whom  the  warrant  was  issued.  Inasmuch 
as  the  later  act  is  a  general  one,  applicable 
to  marshals  generally  throughout  *the  coun-[205] 
try,  we  do  not  think  it  was  intended  to  re- 
peal or  interfere  with  the  former  act»  pro- 
viding specially  for  persons  charged  with 
any  offense  or  crime  in  the  territory  of 
Oklahoma,  and  that  in  all  oases,  whether 
the  crime  was  committed  against  the  terri- 
tory or  the  general  government,  the  ac- 
cused shall  be  taken  before  a  commissioner 
whose  office  is  nearest  to  the  place  where 
the  offense  or  crime  was  oommiited. 

The  rule  of  statutory  construction  is  well 
settled  that  a  general  act  is  not  to  be  con- 
strued as  applying  to  cases  covered  -b^  a 
prior  special  act  upon  the  same  subject 
On  this  principle  we  held  in  Totonsend  v. 
Little,  109  U.  S.  604,  27  L.  ed.  1012,  3  Sup. 
(Dt.  Rep.  367,  that  special  and  general  stat- 
utory provisions  may  subsist  together,  the 
former  qualifying  the  latter.  See  also 
Churchill  ▼.  Crease,  6  Binff.  177;  Uagone  v. 
King,  2  C.  C.  A.  383,  1  U.  S.  App.  267,  61 
Fed.  626,  and  cases  cited;  State  ▼.  Clarke, 
26  N.  J.  L.  64. 

It  would  seem  that  this  construction 
works  no  particular  hardship  upon  the  gov- 
ernment, since  in  all  cases  Where  the  crim- 
inal is  unable  to  give  bail  he  is  reouired  to 
be  ultimately  transported  for  trial  to  the 
county  wherein  the  crime  was  committed. 

The  second  question  connected  with  this 
item  is  whether  the  marshal  produced  suffi- 
cient evidence  of  the  number  of  miles  trav- 
eled. His  claim  wae  for  51,350  miles  at  10 
cents  per.raile.  ^'He  was -unable  to  prove,  of 
his  own  knowledge,  more  than  11,433  miles. 
As  to  the  remainder  he  oould  not  testify  of 
his  own  knowledge,  because  that  travel  had 
been  performed  by  certain  of  his  deputies 
who  were  not  then  in  the  territory,  and 
who,  he  supposed,  were  in  Alaska  or  the 
Philippine  islands.  The  depositions  of 
those  deputies  were  not  taken.  He  showed, 
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however,  that  his  accounts  had  heen  al- 
lowed by  thd  district  judge.  That  was  suf- 
ficient to  cast  upon  the  government  the  bur- 
den  of  showing  any  error  of  fact  in  his  ac- 
count. United  States  v.  Jonea,  134  U,  S. 
483,  33  L.  ed.  1007,  10  Sup.  Ct.  Rep.  616. 
In  that  case  we  held  that  the  approval  of 
the  commissioner's  account  by  a  circuit 
court  of  the  United  States,  under  the  act 
of  February  22,  1875  (18  Stat,  at  L.  333, 
chap.  96),  was  prima  facie  evidence  of  the 
correctness  of  the  items  of  that  accoimt, 
and,  in  the  absence  of  clear  and  unquestion- 
able proof  of  mistake  on  the  part  of  the 
[206]  court,  it  should  be  conclusive.  We  *adhere 
to  that  view.  It  would  be  an  insupportable 
burden  upon  the  officers  of  courts  if,  every 
time  a  question  was  made  before  the  ac- 
counting officers  of  the  Treasury  of  the  cor- 
rectness of  their  account,  they  were  required 
to  produce  affirmative  evidence  of  every 
item.  This  was  evidently  not  contemplat- 
ed by  the  statute.  Notwithstanding  this, 
however,  there  is  no  doubt  that  the  account 
may  be  impeached  for  error  of  law.  Me^ 
Mullen  ▼.  United  States,  146  U.  S.  360,  36 
L.  ed.  1007,  13  Sup.  Ct.  Rep.  127.  This 
item  should  have  been  allowed  in  full,  less 
the  amount  paid. 

(4)  Item  24,  for  aettial  expenses  in 
transporting  a  prisoner  from  Springfield, 
Ohio,  to  the  penitentiary  at  Brooklyn,  New 
York,  under  a  warrant  or  commitment,  is 
the  only  other  one  contested.  The  prisoner 
with  a  deputy  and  guard  arrived  in  New 
York  too  late  for  the  prisoner  to  be  re- 
ceived at  the  Brooklyn  penitentiaty  on  the 
same  day,  and  that  night  he  escaped  from 
the  custody  of  the  deputy  while  tney  were 
going  to  supper  in  tne  hotel  where  they 
were  staying. 

As  there  is  no  finding,  either  by  the  dis- 
trict judge  in  approving  his  accounts  or  by 
the  court  of  claims,  of  due  diligence  on  the 
part  of  the  officer  to  prevent  the  escape,  the 
item  was  properly  disallowed.  The  pre- 
sumption is  that  he  escaped  by  neglig^ce. 
State  V.  Hunter,  94  N.  C.  820;  State  t. 
Lewis,  113  N.  C.  622,  18  S.  E.  69;  Skat- 
tuck  V.  State,  51  Miss.  575. 

The  judgment  of  the  Court  of  Claims  wUl 
therefore  he  reversed,  and  the  case  remand- 
ed to  that  court  for  further  proceedings  in 
conformity  with  this  opinion. 


rt071*DAVIS  &  FARNUM  MANUFACTURING 

COMPANY,  Appt^ 

V, 

CITY  OF  LOS  ANGELES. 
(See  8.   a   Reporter's  ed.   207-221.) 

Appeal^^irfct  appeal  from  circuit  court — 
equitff — injunction  against  criminal  pro- 
ceedings— adequate  remedy  at  law. 

1.  An  appeal  lies  directly  to  tlie  Supreme  Conrt 


of  the  United  States  from  a  decree  of  a  cir- 
cuit court  dismissing  a  bill  which  is  based, 
not  only  upon  diversity  of  citizenship,  but 
upon  the  alleged  unconstitutionality  of  cer- 
tain municipal  ordinances  as  impairing  th# 
obHgation  of  a  contract  with  the  municipality 
under  prior  ordinances. 
2.  The  absence  of  an  adequate  remedy  at  law 
cannot  be  urged  by  a  subcontractor  who  ha» 
contracted  to  erect  gas  works  on  certain 
premises,  as  a  ground  for  injunctive  relief 
to  prevent  tlie  enforcement,  by  criminal  prO' 
ceedlngs  against  his  employees,  of  munldpai 
ordinances  prohibiting  the  erection  or  main- 
tenance of  such  structures  within  certals 
limits,  which  are  alleged  to  infringe  tlie  obli- 
gation of  the  contract  of  the  owner  of  the- 
land  with  the  municipality  under  prior  or- 
dinances, since  his  remedy,  If  any,  is  by  ac- 
tion against  the  principal  contractor,  who  1» 
presumed. to  be  able  to  respond  In  damage* 
for  all  such  which  the  subcontractor  may 
have  suffered  by  the  interruption  of  the  coo- 
tract. 

[No.  607.]     . 

Submitted     January    12,     190S.     Decided 

Afarch  t,  190S. 

ON  APPEAL  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  Dis- 
trict of  California  to  review  a  decree  which 
dismissed  a  bill  to  enjoin  the  enforcement 
of  certain  municipal  ordinances  alibied  U^ 
impair  the  obligation  of  a  contract  with  the 
municipality  under  prior  ordinances.  A/» 
firmed. 

See  same  case  below  on  motion  for  pre* 
liminary  injunction,  116  Fed.  637. 


Statement  bv  Mr.  Justice  Brown  t 
This  was  a  bill  in  equity  filed  in  the  cir> 
cuit  court  for  the  southern  district  of  Cali- 
fornia by  appellant,  a  citizen  of  Massachu* 
setts,  to  restrain  the  city  of  Los  Angeles 
and  its  officers  from  enforcing  oertaiis 
municipal  ordinances  prohibiting  the  ereo> 
tion  or  maintenance  of  gas  tanks  or  reser- 
voirs within  certain  portions  of  the  city. 

The  gravamen  of  the  bill  was  that  on  Sep- 
tember 1,  1901,  Caroline  W.  Dobbins  made 
a  contract  with  the  Valley  Gas  &  Fuel  Com- 
pany, a  California  corporation,  to  build  oer^ 
tain  gas  works  for  her,  including  all  things 
necessary  for  the  manufacture,  *reoovery,[S06] 
and  storage  of  gas,  on  lands  thereafter  to 
be  designated ;  that  on  September  17  the  ap- 
pellant made  a  contract  with  tht  gas  and 
fuel  company  to  erect  upon  Mrs.  Dobbins's 
premises  a  water  tank  and  sas  holder  hav- 
ing a  capacity  of  100,000  cubic  feet  of  gas, 
and  thai  immediately  thereafter  it  con* 
structed  and  prepared  the  material  and  ma- 
chinery neoessanr  for  the  erection  of  the 
tank  and  gas  holder,  and  shipped  the  same 
to  liOe  Angeles;  that  on  September  28,  Mrs. 
Dobbins  purchased  certain  lands  in  Los  An- 
gles, which  were  within  the  limits  wherein 
it  was  lawful  to  erect  gas  works  as  described' 


Note.  —  On  direct  review  in  the  Supreme 
Court  of  the  United  States  of  circuit  and  dis- 
trict court  judgments — see  note  to  Owin  t. 
United  States,  46  L.  ed.  U.  S.  741. 

On  the  jurisdiction  of  equity  where  remedy 
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at  law  emistt — see  notes  to  Meldrum  ▼.  MeldroA 
(Colo.)  11  L.  R.  A.  65:  Delaware.  L.  &  W.  R. 
Co.  ▼.  Central  Stock  Yards  ft  Transit  Co.  (N. 
J.  Eq.)  6  L.  B.  A.  855 ;  and  Tyler  v.  Sava^,  8ft 
L.  ed.  U.  8.  83. 
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in  a  municipal  ordinance  adopted  August 
26,  1901,  and  on  November  1  anplied  to  the 
board  of  fire  commissioners  for  a  permit  to 
erect  such  gas  works;  that  on  November  22 
her  petition  came  on  for  hearing  before  the 
fire  commissioners,  and  after  proof  had  been 
made  that  all  provisions  of  prior  ordinances 
had  been  complied  with^  the  matter  was 
duly  considered,  and  finally  resulted,  No- 
vember 20,  in  a  vote  to  grant  a  permit  to 
epect  and  maintain  the  gas  works. 

l*hat  upon  the  22d  day  of  November  Mrs. 
Dobbins's  contractors  beg^n  at  once  to  lay 
the  foundation  for  said  works  at  a  cost  of 
upwards  of  $2,500,  when,  on  November  26, 
the  city  adopted  an  ordinance,  amending 
that  of  August  26,  1901,  including  her  prop- 
erty in  the  prohibited  territory  for  the 
erection  or  maintenance  of  gas  works  ( which 
ordinance,  however,  seems  to  have  proved 
defective),  and  subsequently,  in  February, 
1902,  caused  certain  of  the  employees  of  the 
^as  and  fuel  company  to  be  arrested,  charg- 
ing them  with  a  violation  of  this  ordinance. 
Subsequently,  under  new  proceedings,  cer- 
tain employees  of  the  plaintiff  were  arrested 
and  the  work  stopped. 

Another  ordinance  was  passed  on.  March 
9,  1902,  also  amending  that  of  August  26, 
1901,  and  other  arrests  were  made  of  the 
employees  for  a  violation  of  this  ordinance. 
It  was  averred  that  the  gas  works  are  in  an 
uncompleted  condition,  exposed  to  the  ele- 
ments and  in  danger  of  being  destroyed,  and 
that  all  of  the  aforesaid  ordinances  were 
adopted  by  the  common  council  at  the  in- 
stigation of  the  Los  Angeles  Light  Com- 
pany, which  has  enjoyed  a  monopoty  of  the 
gas  business  for  the  last  ten  years. 
1209]  *A  demurrer  was  filed  to  this  bill  by  the 
city  for  want  of  equity  and  of  jurisdiction, 
which  waa  sustained  by  the  court,  and  the 
bill  dismissed  (116  Fed.  537),  apparently 
upon  the  ground  that  a  court  of  chancei^ 
has  no  power  to  restrain  criminal  proceed- 
ings, unless  thev  are  instituted  b^  a  party 
.to  a  suit  already  pending  before  it,  and  to 
try  the  same  right  that  is  in  issue  there. 
Whereupon  an  appeal  was  taken  to  this 
court. 

Messrs.  Lynn  Helm  and  Henry  T. 
Helm  submitted  the  cause  for  appellant. 
Messrs,  Edward  C.  Bailey,  Henry  T.  Lee,  and 
/.  R,  Scott  were  with  them  on  the  brief: 

This  court  having  jurisdiction  of  this  case 
for  the  purpose  of  determining  whether  the 
ordinances  are  in  contravention  of  the  Con- 
stitution of  the  United  States,  there  exists 
the  power  in  this  court  to  consider  all  oth- 
er questions  arising  oil  the  record. 

Homer  v.  United  States,  143  U.  S.  570, 
36  L.  ed.  266,  12  Sup.  Ct.  Rep.  522;  Chap- 
pell  V.  United  States,  160  U.  S.  490,  40  L. 
ed.  610,  16  Sup.  Ct.  Rep.  397;  Loeh  v.  Co- 
lumbia Tn>p.  179  U.  S.  472,  478,  46  L.  *ed. 
280,  21  Sup.  Ct.  Rep.  174;  Penn  Mut.  L. 
Ins,  Co,  V.  Austin,  168  U.  S.  686,  695,  42  L. 
ed.  626,  630,  18  Sun.  Ct.  Rep.  223. 

A  court  of  equity  nas  power  to  restrain  by 
injunction  a  municipality  from  instituting 
criminal  proceedings,  when  such  criminal 
•prosecutions  are  threatened  under  color  o^ 
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an  invalid  ordinance,  for  the  purpose  of  com- 
pelling the  relinquishment  of  a  property 
right. 

Central  Trust  Co.  v.  Citizens*  Street  R^ 
Co,  80  Fed.  226,  82  Fed.  1 ;  Reagan  v.  Farm-- 
ers*  Loan  d  T,  Co,  164  U.  S.  362,  38  L.  ed. 
1014,  4  Inters.  Com.  Rep.  660,  14  Sup.  Ct. 
Rep.  1047;  Southern  Emp,  Co,  v.  Ensley,  lift 
Fed.  756;  Louisiana  State  Lottery  Co.  v. 
Fitzpatrick,  3  Woods,  222,  Fed.  Cas;  No. 
8,641 ;  Springhead  Spinning  Co.  v.  Riley,  L. 
R.  6  Eq.  558;  Oshom  v.  Bank  of  United 
States,  9  Wheat.  738,  6  L.  ed.  204;  Wood 
V.  Brooklyn,  14  Barb.  425;  Manhattan  Iron 
Works  Co,  V.  French,  12  Abb.  N.  C.  446; 
Rushville  v.  Rushville  Natural  Oas  Co,  132 
Ind.  576,  15  L.  R.  A.  321,  28  N.  E.  853; 
Davis  V.  Fasig,  128  Ind.  271,  27  N.  E.  726; 
Platte  d  D.  Canal  d  Mill,  Co.  v.  Lee,  2  Colo. 
App.  184,  29  Pae.  1036;  Smith  v.  Bangs,  15 
111.  399;  Baltimore  v.  Radecke,  49  Md.  218, 
33  Am.  Rep.  239 ;  Cape  May  d  S.  L.  U.  Co, 
V.  Cape  May,  35  N.  J.  Eq.  419;  Los  Angeles 
City  Water  Co,  v.  Los  Angeles,  103  Fed. 
711;  Atlanta  v.  Oate  City  Gaslight  Co.  71 
Ga.  106;  Austin  v.  Austin  City  Cemetery 
Asso,  87  Tex.  330,  28  S.  W.  528;  Port  of 
Mobile  V.  Louisville  d  N,  R.  Co.  84  Ala.  115, 
4  So.  106;  Smyth  v.  Ames,  169  U.  S.  466,. 
517,  42  L.  ed.  819,  838,  18  Sup.  Ct.  Rep. 
418;  Detroit  v.  Detroit  Citizens'  Street  R, 
Co,  184  U.  S.  368,  378,  46  L.  ed.  592,  600, 
22  Sup.  Ct.  Rep.  410;  Vicksburg  Water- 
works Co,  V.  Vicksburg,  186  U.  S.  65,  82,  4ft 
L.  ed.  808,  815,  22  Sup.  Ct.  Rep.  585. 

The  plaintiff  has  no  remedy  against  the 
defendant  for  damages  for  the  wrongful  ar* 
rest  of  its  employees,  or  for  the  destruction 
of  its  business  and  property  righis. 

Stedman  v.  San  Francisco,  63  Cal.  193; 
Chops  V.  EureJca,  78  Cal.  588,  4  L.  R.  A.  325, 
21  Pae.  364;  Doeg  v.  Cook,  126  Cal.  213, 
68  Pae.  707. 

It  is  not  enough  that  the  plaintiff  lias  a 
remedy  at  law.  It  must  be  as  efficient  and 
as  prompt  in  its  administration  as  the 
remedy  in  equity. 

Boyoe  v.  Orundy,  3  Pet.  210,  7  L.  ed.  665; 
Walla  Walla  v.  Walla  Walla  Water  Co.  172 
U.  S.  1,  12,  43  L.  ed.  341,  346,  19  Sup.  Ct. 
Rep.  77;  Phcenim  Mut,  L,  Ins,  Co.  v.  Bailey, 
13  Wall.  616,  621,  20  L.  ed.  601,  603 ;  Kit- 
bourn  v.  Sunderland,  130  U.  6.  605,  514,  32 
L.  ed.  1006,  1008,  9  Sup.  Ct.  Rep.  694;  Ty 
lor  V.  Savage,  143  U.  8.  79,  95,  36  L.  ed. 
82,  12  Sup.  Ct.  Rep.  340;  2  Story,  Eq.  Jur. 
§  928. 

A  court  of  equity  will  entertain  a  bill 
in  the  nature  of  a  bill  of  peace  to  restrain 
the  enforcement  of  void  city  ordinances, 
where  numerous  prosecutions  are  threatened 
or  instituted  thereunder,  causing  irreparable 
damage. 

Hutchinson  v.  Beckham,  56  C.  C.  A.  333, 
118  Fed.  399. 

A  court  of  equity  may  by  injunction  re- 
strain the  enforcement  of  a  municipal  ordi- 
nance, provided  a  proper  8ho<win^  oe  mad» 
to  warrant  the  extraordinary  relief. 

21  Am.  &  Eng.  Enc.  Law,  2d  ed.  998. 

Another  distinction  is  made  between  th« 
power  of  a  court  of  equity  to  enjoin  the  en- 

779 


«ie-2i8 


SUPBEMS  COUBT  OF  THE  UHITED  STATES. 


Oct.  Tbrm» 


tforcement  of  criminal  statutes  adopted  by 
^he  legislature,  and  the  power  to  enjoin  the 
«enforcement  of  municipal  ordinances. 

j!Sf4ve8ier  Coal  Co.  v.  St.  Louia,  130  Mo. 
%a,  32  S.  W.  640;  Southern  Exp.  Co.  ▼.  Ena- 
iey,  116  Fed.  756. 

Mr.  Albert  H.  Cnateher  submitted  the 
cause  for  appellee.  Messrs.  W.  B.  Mathevcs, 
lie  Compte  Davis,  and  /.  R.  Rush  were  with 
ihim  «n  the  brief :     . 

A  court  of  equity  has  no  power  to  inter- 
fere with  the  enforcement  of  criminal  laws. 

Re  Saicyer,  124  U.  S.  200-225,  31  L.  ed. 
4402-410,  8  Sup.  Ct.  Rep.  482;  Suess  ▼.  2^0- 
fbU,  31  Fed.  855;  Hemsley  v.  Myers,  45  Fed. 
SM;  Filts  V.  McOhee,  172  U.  S.  528,  43  L. 
•«d.  541,  19  Sup.  Ct.  Rep.  269;  Minneapolis 
Mrevoing  Co.  v.  McOillivray,  104  Fed.  259. 

A  bill  in  equity  will  not  lie  to  restrain 
prosecutions  imder  a  municipal  ordinance, 
upon  the  mere  ground  of  its  alleged  invalid- 
ity- 

Denver  t.  Beede,  25  Colo.  172,    54    Pac 

624 ;  St.  Peter's  Episcopal  Church  v.  Wash- 
nngion,  109  N.  C.  21,  13  S.  K  700;  State 
r€x  rel.  Kenamore  v.  Wood,  155  Mo.  425,  48 
X.   R.  A.  425,  56  S.  W.  477;   Crighion  v. 

Dahmcr,  70  Miss.  602,  21  L.  R.  A.  84,  13  So. 
•237;  Wolfe  v.  Burke,  56  N.  Y.  115  >  WaU 
'lack  V.  Society  for  Reformation  of  Juvenile 
J)elintjuents,  67  N.  Y.  28;  West  v.  New  York, 

TO  Pnisrc  539;  Bainhridge  v.  Reynolds,  111 
<}a.  758,  36  S.  K  935;  Moultrie  v.  Patterscfn, 
JOU  Ga.  370,  34  S.  £.  600. 

Mr.  Justice  Brown  delivered  the  opinion 
«>f  the  court: 

As  the  bill  in  this  case  is  based,  not  only 
lapon  diversity  of  citizenship,  but  upon  the 
•:alleged  unconstitutionality  of  the  municipal 
^ordinances  of  November  25,  1901,  and 
3^arch  3,  1902,  as  impairing  the  obligation 
of  Mrs.  Dobbins's  contract  with  the  city  un- 
<der  prior  ordinances,  an  appeal  lies  directly 
to  this  court,  and  upon  such  appeal  the 
-whole  case  is  opened  for  consideration. 
Homer  v.  United  States,  143  U.  S.  670,  36 
li.  ed.  266,  12  Sup.  Ct  Rep.  522;  Chappell 
T.  United  States,  160  U.  S.  499,  40  L.  ed. 
4(10,  16  Sup.  Ct.  Rep.  397.  *The  state  hav- 
ing delegated  certain  powers  to  the  cit^,  the 
•orainancea  of  the  municipal  authorities  in 
^his  particular  are  the  acta  of  the  state 
through  one  of  its  properly  constituted  in- 
fltnimentalities,  and  their  unconstitutional- 
ity  is  the  unconstitutionality  of  a  state  law 
7]  within  the  ^meaning  of  S  5  of  the  circuit 
court  of  .appeals  act.  [26  Stat,  at  L.  827. 
diap.  1(17,  U.  8.  Comp.  Stat  1901,  p.  549.] 
City  M.  Co.  V.  Citizens'  Street  R.  Co.  166  U. 
6.  557, 41  L.  ed.  1114,  17  Sup.  Ct.  Rep.  653; 
Penn  Mmi.  L.  Ins.  Co,  v.  Austin,  168  U.  6. 
«085,  694,  42  L.  ed.  626,  630,  18  Sup.  Ct 
mep.  223;  St.  Paul  Gaslight  Co.  v.  St.  Paul, 
rtSl  V.  S.  142,  148,  45  L.  ed.  788,  791,  21 
aSof.  'Ct  Bep.  576. 

±.  The  •court  below  did  not  pass  upon  the 
mXdlly -eif  these  ordinances,  but  came  to  the 
■oiicluMon  that  a  bill  in  equity  would  not 
lie  to  vestrain  their  enforcement,  and  in  this 
Aspect  we  -shall  discuss  the  case.  As  the 
<iniy  Biethod  employed  for  the  enforcement 
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of  these  ordinances  was  by  criminal  pro- 
ceedings, it  follows  that  the  prayer  of  the 
bill  to  enjoin  the  city  from  enforcing  these 
ordinances,  or  prevent  plaintiff  from  carry- 
ing out  its  work,  must  be  construed  as  de- 
manding the  discontinuance  of  such  crimi- 
nal proceedings  as  were  already  pending, 
and  inhibiting  the  institution  of  others  of 
a  similar  character. 

That  a  court  of  equity  has  no  general 
power  to  enjoin  or  stay  criminal  proceed- 
ings unless  they  are  instituted  by  a  party 
to  a  suit  already  pending  before  it,  and  to 
try  the  same  right  that  is  in  issue  there,  or 
to  prohibit  the  invasion  of  the  rights  of 
property  by  the  enforcement  of  an  uncon- 
stitutional law,  was  so  fully  considered  and 
settled  in  an  elaborate  opinion  by  Mr.  Jus- 
tice Gray,  in  Re  Sawyer,  124  U.  S.  200,  31 
L.  ed.  402,  8  Sup.  Ct.  Rep.  482,  that  no  fur- 
ther reference  to  prior  authorities  is  deemed 
necessary,  and  we  have  little  more  to  do 
than  to  consider  whethe^  there  is  anything 
exceptional  in  the  case  under  consideration 
to  take  it  out  of  the  general  rule.  The 
plaintiff  in  the  case  of  Sawyer  sought  to 
restrain  the  mayor  and  committee  of  a  city 
in  Nebraska  from  removing  a  city  officer 
under  charges  filed  against  him  for  malfeas- 
ance in  office.  This  was  held  to  fall  within 
the  general  rule,  and  not  within  the  excep- 
tion. 

The  general  rule  that  a  circuit  court  of 
the  United  States  sitting  as  a  court  of 
equity  cannot  stay  by  injunction  proceed- 
ings pending  in  a  state  court  to  enforce  the 
criminal  laws  of  such  state  was  applied  in 
Harkrader  v.  Wadlcy,  172  U.  S.  148,  43  L. 
ed.  399,  19  Sup.  Ct  Rep.  119,  to  a  case 
where  the  plaintiff  sought  to  enjoin  pro- 
ceedings against  him  for  the  embezzlement 
of  the  assets  of  a  bank ;  and  in  Fitts  v.  Mc- 
Ohee,  172  U.  S.  516,  43  L.  ed.  535,  19  Sup. 
Ct  Rep.  269,  to  a  suit  brought  by  the  re- 
ceiver of  a  railroad  against  the  attorney 
general  of  the  state  to  restrain  him  from 
instituting  or  prosecuting  criminal  proceed* 
ings  *to  enforce  against  the  plaintiff  the  pro-[218I 
visions  of  a  state  law  reducing  the  tolls 
which  had  been  exacted  of  the  public  by 
the  railroad,  of  which  the  plaintiff  was  re- 
ceiver. This  was  held  to  be  in  reality  a 
suit  against  the  state  te  enjoin  the  insUtu- 
tion  of  criminal  proceedings,  and  hence 
within  the  general  rule.  See  also  Prout  v. 
Starr,  188  U.  S.  537,  ante,  584,  23  Sup.  Ct 
Kep.  398. 

Plaintiff  seeks  to  maintain  ite  bill  under 
the  exception  above  noted,  wherein,  in  a  few 
cases,  an  injunction  has  been  allowed  to  is- 
sue to  restrain  an  invasion  of  righte  of 
property  by  the  enforcement  of  an  unconsti- 
tutional law,  where  such  enforcement  would 
result  in  irreparable  damages  to  the  plain- 
tiff. It  cites  in  that  regard  the  case  of 
Reagan  v.  Farmers*  Loan  d  T.  Co.  154  U. 
S.  362,  38  L.  ed.  1014,  4  Inters.  Com.  Rep. 
560,  14  Sup.  Ct.  Rep.  1047,  in  which,  under 
a  law  of  Texas  giving  express  authority  to 
a  railroad  company  or  other  party  in  inter* 
est  to  bring  suit  against  the  railroad  com- 
missioners of  that  stete,  a  bill  was  sua- 
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tained  against  such  commission  to  restrain 
the  enforcement  of  unreasonable  and  unjust 
rates,  and  in  the  opinion  a  few  instances 
were  cited  where  bills  were  sustained 
against  officers  of  the  state,  who,  under 
color  of  an  unconstitutional  statute,  were 
committing  acts  of  wrong  and  injury  to  the 
rights  and  property  of  the  plaintiff  acquired 
under  a  contract  with  the  state.  It  would 
seem  that,  if  there  were  jurisdiction  in  a 
court  of  equity  to  enjoin  the  invasion  of 
property  rights  through  the  instrumentality 
of  an  unconstitutional  law,  that  jurisdic 
tion  would  not  be  ousted  by  the  fact  that 
the  state  had  chosen  to  assert  its  power  to 
enforce  such  law  by  indictment  or  other 
criminal  proceeding.  Springhead  Spinning 
Co.  V.  Rileij,  L.  R.  6  Eq.  568. 

In  order  to  determine  the  exact  property 
rights  at  stake  in  the  case  under  consider- 
ation, it  should  be  borne  in  mind  that  this 
is  not  a  bill  by  Mrs.  Dobbins,  the  owner  of 
the  land  and  of  the  proposed  gas  works,  to 
enjoin  the  city  from  interfering  with  carry- 
ing out  the  permit  she  had  obtained  to  erect 
these  gas  works,  nor  by  the  Valley  Oas  & 
Fuel  0)mpany,  with  which  she  had  made  a 
contract  to  erect  these  works  but  by 
a  subcontractor  which  had  made  a  con- 
tract with  the  gas  and  fuel  company  to 
erect  for  it,  and  upon  premises  to  be  desig- 
nated bv  Mrs.  Dobbins,  a  water  tank  and 
[2 10]  gas  holoer;  and,  without  even  ^alleging  that 
the  gas  and  fael  company  had  refused  to 
carry  out  its  contract,  or  pay  to  plaintiff 
damages,  or  that  Mrs.  Dobbins  had  refused 
to  settle  any  claim  the  cas  and  fuel  com- 
pany might  have  against  her,  seeks  to  enjoin 
the  city  of  Los  Angeles  in  the  assumed  right 
of  Mrs.  Dobbins  from  interfering  with  its 
servants  and  employees,  and  from  prevent- 
ing plaintiff  from  carrying  out  the  work  of 
erecting  the  water  tank  and  gas  holder,  and 
also  to  desist  and  refrain  from  enforcing  its 
ordinances.  It  sets  up  no  contract  of  its 
own  with  the  city  which  the  municipal  ordin- 
ances have  impaired,  but  a  contract  of  the 
city  with  Mrs.  Dobbins,  to  which  it  was  no 
party,  in  which  it  had  no  direct  interest, 
and  that,  too,  without  averring  that  the  gas 
and  fuel  company  was  insolvent,  or  unable 
to  respond  to  its  claim  for  damages.  It 
proceeds  wholly  upon  the  assumption  that 
the  revocation  of  Mrs.  Dobbins's  license  will 
operate  injuriously  to  it,  ai\d  that  it  can- 
not obtain  a  full  and  adequate  remedy  at 
law  by  an  action  against  tne  gas  and  fuel 
company  upon  its  contract  to  pay  the  price 
agreed  upon  between  them. 

It  is  true  the  bill  is  based  upon  the  the- 
ory that  plaintiff  would  suffer  great  and  ir- 
reparable loss  by  the  interference  of  the  city 
and  by  the  exposed  condition  of  the  works, 
and  that  the  refusal  of  an  injunction  would 
result  in  innumerable  actions  at  law  and  a 
multiplicity  of  suits,  which  would  have  to 
be  instituted  at  great  expense  and  without 
the  possibility  of  recovering  indemnity. 
We  are  not,  however,  bound  by  this  allega- 
tion, when  the  facts  set  forth  in  the  bill 
show  that,  if  the  plaintiff  be  entitled  to  a 
remedy  at  all,  it  has  an  action  against  the 
ps  and  fuel  company,  which  is  presumed 
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at  least  to  be  able  to  respond  in  damages' 
for  all  such  as  plaintiff  may  have  suffered 
by  the  interruption  of  the  contract.  Wheth- 
er the  gas  and  fuel  company  in  such  action 
could  defend  upon  the  ground  that  the  mui- 
nicipality  had  forbidden  the  prosecution  of 
the  work  might  depend  somewhat  upon  tho 
terms  of  the  contract,  and  upon  the  right  of 
the  ffas  and  fuel  company  to  take  advanta^ 
of  the  interference  of  the  city.  As  to  thia 
we  express  no  opinion.  It  is  true  the  em- 
ployees of  the  plaintiff  were  arrested,  but 
that  fact  alone  wrought  no  legal  injury  to> 
the  plaintiff,  since,  if  it  were  prevented  from 
any  cause  for  which  the  gas  and  fuel  com- 
pany *were  chargeable,  it  might  bring  an  ac-[2201 
tion  for  damages  against  that  company, 
with  which  alone  its  contract  was  made, 
and  recover  such  damages  as  it  could  prove 
to  have  sustained. 

It  is  true  that  in  a  number  of  cases  bill» 
have  been  sustained  by  one  or  more  stock- 
holders in  a  corporation  against  the  corpo- 
ration and  other  parties,  to  restrain  the  en- 
forcement of  an  unconstitutional  law 
against  the  corporation  itself,  but  it  has  al- 
ways been  held,  and  ceneral  equity  rule  94r 
requires,  that  such  bill  must  contain  an  al- 
legation under  oath  that  the  suit  is  not  a. 
collusive  one  to  confer  on  a  court  of  tho 
United  States  jurisdiction,  and  must  also> 
contain  an  allegation  that  the  directors  of 
a  corporation  have  refused  to  institute  the- 
proceedings  themselves  in  the  name  of  such- 
corporation,  and  the  efforts  of  the  plaintiflT 
to  secure  such  action  on  the  part  of  the  di- 
rectors, and  the  cause  of  his  failure  to  ob- 
tain it.    Dodge  v.  Woolsey,,  18  How.   331,. 

15  L.  ed.  401 ;  Hatcee  v.  Oakland,  104  U.  S. 
460,  9ub  nom,  Haicea  v.  Contra  Coata  Wo* 
tor  Co.  26  L.  ed.  827;  Corhus  v.  Alaskm 
Treadtcell  Gold  Min.  Co.  187  U.  S.  455,  ante,, 
256,  23  Sup.  Ct  Rep.  157.  This  rule» 
however,  has  no  application  to  subcontract- 
ors, who  stand  in  no  position  to  enforce  the 
right  of  their  immediate  contractors,  such 
as  was  the  gas  and  fuel  company,  or  of  the 
owner  of  Uie  property,  who  had  agreed  with 
such  immediate  contractors  to  do  the  work* 
The  plaintiff  in  this  case  stands  practically' 
in  the  position  of  one  who  seeks  to  take  ad- 
vanta^  of  the  unconstitutionality  of  a  law 
in  which  it  has  only  an  indirect  interest,, 
and  by  the  enforcement  of  which  it  has  suf- 
fered no  legal  injury.  In  this  it  standi, 
much  in  the  position  of  the  plaintiff  in  Ty* 
ler  V.  Registration  Ct.  Judges,  179  U.  S. 
405,  45  L.  ed.  252,  21  Sup.  Ct.  Rep.  206;  anJ- 
in  Turpin  r.  Lemon,  187  U.  S.  51,  ante,  70' 
23  Sup.  Ct.  Rep.  20;  Wellington,  Fetitioner^ 

16  Pick.  87,  96,  26  Am.  Dec.  631 ;  Sinclair 
V.  Jackson,  8  Cow.  543;  Jones  v.  Black,  4S- 
Ala.  540;  Shehane  v.  Bailey,  110  Ala.  308, 
20  So.  359;  Dejamett  v.  Haynes,  23  Miss»^ 
600. 

In  this  connection,  also,  the  appellant- 
cites  the  case  of  Reagan  v.  Farmers*  Loary 
d  T.  Co.  154  U.  S.  362,  393,  38  L.  ed.  1014,. 
1022,  4  Inters.  Com.  Rep.  560,  14  Sup.  Ct» 
Rep.  1047,  in  which  we  held  that  the  trustee- 
of  the  bondholders  of  a  railway  corporatioi» 
could  maintain  a  auit  against  the  state  rail- 
way commission  to  restrain  the  enforcement 
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of  unrcaaonable  and  unjust  rates.  The 
CAM.  however,  was  put  upon  the  express 
ground  that  the  bondnolders  were  the  equit- 
able and  the  beneficial  owners  of  the  prop- 
erty of  the  corporation,  and  in  that  capac- 
C221]ity  «might  "invoke  the  judgment  of  the  Fed- 
eral courts  as  to  whether  the  contract 
rights  created  by  the  charter,  and  of  which 
it  is  the  beneficial  owners,  are  violated  by 
subsequent  acts  of  the  state  in  limitation  of 
the  right  to  collect  tolls."  In  that  case  the 
bondholders  were  not  only  the  beneficial 
owners  of  the  property,  but  a  reduction  of 
the  tolls  mi^ht  have  resulted  in  the  practi- 
cal destruction  of  their  securities,  and  un- 
less the  bill  were  maintained  they  were 
practically  remediless.  The  case  has  but  a 
remote  analogy  to  the  one  under  considera- 
tion. 

As  the  appellant  has  shown  no  legal  in- 
terest in  this  litigation,  and  no  lack  of  a 
complete  and  adequate  remedy  at  law,  it  re- 
sults that  the  bill  was  properly  dismissed, 
and  thi  decree  of  the  court  beU>w  is  there- 
fore affirmed. 


NASHUA     SAVINGS     BANK,    Petitioner, 

V, 

ANGLO-AMERICAN  LAND,  MORTGAGE, 
&  AGENCY  COMPANY. 

(See  8.  C.  Reporter's  ed.  221-282.) 

Evidence — proof  of  foreign  law— foreign 
corporations — liahility  of  shareholder  for 
calls  —  pleading  —  defective  declaration 
cured  by  verdict — su/ficiendy  of  notice  of 
call — necessity  of  empress  promise  to  pay, 

1.  Copies  of  acts  of  Parliament  are  snfflclently 


aathentlcated  to  be  admissible  la  evidence  In 
a  Federal  court  sitting  In  New  Hampshire, 
when  produced  by  an  attorney  and  solicitor 
of  the  supreme  coort  of  Judicature  In  Eng^ 
land  of  thirty  years*  experience,  in  coonee- 
tlon  with  hiP  testimony  that  he  was  Intimate- 
ly acquainted  with  such  acts,  and  that  the 
copies  were  "Issued  by  authority,  being 
printed  by  Her  Majesty's  printer,  and  are 
as  unch  by  law  receivable  in  erldeooe  without 
further  proof." 

2.  By  subscrlblog  to  stock  In  a  foreign  corpora- 
tion the  subscriber  subjects  himself  to  the 
laws  of  the  foreign  country  In  respect  to  the 
powers  and  obligations  of  such  corporation. 

8.  Courts  cannot.  In  the  absence  of  fraud.  In- 
quire Into  the  necessity  for  an  assessment  by 
the  directors  of  a  foreign  corporation  upon 
Its  capital  stock. 

4.  The  lack  of  essential  ayerments  In  a  dec- 
laration In  indebitatus  assumpsit  Is  cured  by 
the  verdict,  If  the  evidence*  offered  was  suffi- 
cient to  support  the  verdict,  and  no  objection 
was  made  to  a  variance  between  allegations 
and  proof. 

6.  The  posting  of  a  notice  of  a  call  upon  share- 
holders In  an  English  corporation.  In  a  con- 
spicuous place  In  the  registered  office  of  the 
company,  for  more  than  a  month  before  the 
call  was  payable,  an^  the  forwarding  of  a 
printed  notice  of  the  call  to  a  foreign  share- 
holder,  Is  a  sufficient  compliance  with  the  pro- 
visions of  the  articles  of  association  that  no- 
tices for  a  nonresident  shareholder  who  neg- 
lects to  give  his  address,  as  therein  provided, 
shall  be  posted  In  a  conspicuous  place  In  such 
office,  which,  for  all  purposes  of  the  regula- 
tions shall  be  deemed  to  be  his  registered 
place  of  abode. 

6.  A  sale  or  forfeiture  of  a  stockholder's  shares 
In  an  English  corporation  Is  not  a  condi- 
tion piecedent  to  the  maintenance  of  an  ac- 
tion against  him  to  recover  an  assessment  on 
the  capltsl  stock  of  the  corporation,  although 


Note. — On  the  right  to  enforce  stockholder's 
liability  outside  the  state  of  incorporation — see 
note  to  Cusbing  v.  Perot  (Pa.)  84  L.  R.  A.  737. 

As  to  iohat  defects  are  cured  by  verdict — sec 
note  to  Wills  V.  Claflln,  23  L.  ed.  U.  S.  490. 

On  subscriptions  to  corporate  stock;  kn- 
plied  promise  to  pay — see  note  to  Winston  v. 
Brooks  (lU.)  4  L.  R.  A.  507. 

Proof  of  the  statute  law  of  foreign  countries. 

Foreign  statutory  law  Is  to  be  proved  ss  a 
fflct  (Talbot  V.  Seeman.  1  Cranch.  1,  2  L.  ed. 
15),  by  the  law  Itself  or  by  exempt  Ifled  copies 
< Baltimore  &  O.  R.  (}o.  v.  Glenn.  28  Md.  287,  92 
Am.  Dec.  688 ;  De  Sobry  v.  De  Lalstre,  2  Harr. 
Jb  J.  191,  8  Am.  Dec  585 ;  Gardner  v.  Lewis, 
t  Gill.  870). 

The  production  of  an  exempllfled  copy  oi  the 
foreign  statute,  properly  authenticated  under 
the  seal  of  the  state,  is  sufficient.  Eonls  v. 
Smith.  14  How.  400,  14  L.  ed.  472;  Allen  v. 
Watson.  2  Hill  L.  819;  Lincoln  v.  Battelle,  6 
Wend.  475. 

The  statute  may  be  proved  by  a  sworn  copy. 
Bnnls  V.  Smith.  14  How.  400,  14  L.  ed.  472; 
Innerarlty  v.  Mims.  1  Ala.  660 :  Lincoln  v.  Bat- 
telle. 6  Wend.  475 ;  Phillips  v.  Gregg.  10  Watts, 
158,  86  Am.  Dec.  158. 

A  copy  proved  to  be  a  true  copy  by  a  witness 
who  has  examined  and  compared  it  with  the 
original  win  be  received  In  evidence.  Bnnls  v. 
Smith,  14  How.  400,  14  L.  ed.  472;  Anglo- 
American  Land  Mortg.  &  Agency  Co.  v.  Dyer. 
181  Mass.  593.  64  N.  K.  416. 

It  has  even  been  held  that  an  expert  In  for- 
eign law  might  testify  orally  as  to  what  such 
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lamrs  were,  and  might  produce  a  copy  of  the  for- 
eign statutes  or  code,  and  refer  to  the  same  for 
the  purpose  of  refreeblog  his  recollection.  Bar- 
rows V.  Downs,  9  R.  I.  446,  11  Am.  Rep.  283. 

So,  In  Hall  v.  Costello.  48  N.  H.  176,  2  Am. 
Rep.  207,  New  Hampshire  attorneys  who  had 
Investigated  the  (Canadian  laws  were  permitted 
to  give  the  results  oi  their  Investigation. 

To  the  contrary  are  a  number  of  cases  hold- 
ing that  a  copy  of  the  law.  properly  authenti- 
cated. Is  essentlat  Hemphill  v.  Bank  of  Ala- 
bama. 6  Smedes  ft  M.  50 ;  Gardner  v.  Lewis,  T 
Gill.  379;  Robinson  v.  Clifford,  2  Wash.  C.  C 
1,  Fed.  Cas.  No.  11,948 ;  XIncoln  ▼.  Battelle,  6- 
Wend,  475. 

Parol  testimony  as  to  foreign  written  laws 
was  rejected  in  Innerarlty  v.  Mlms,  1  Ala.  660. 

And  the  evidence  of  a  Canadian  attorney  con- 
cerning the  Canadian  law  of  Interest  was  held 
Inadmissible  to  show  the  terms  of  the  Cana- 
dian statute,  in  Kermott  v.  Ayer,  11  Mich.  181. 

And  In  United  States  v.  Ortega,  4  Wash.  C. 
C.  531.  Fed.  Cas.  No.  15,971.  the  court  sUted 
that,  although  the  unwritten  law  of  foreign 
countries  might  be  proved  by  witnesses,  the 
written  law  could  be  proved  only  by  itself. 

A  copy  of  the  Irish  statutes,  sworn  to  by  SB 
Irish  barrister  as  having  been  received  from 
the  King's  printer,  and  as  receivable  In  evi- 
dence in  all  courts  In  Ireland  as  aothentlc,  was 
held  admissible  In  Jones  v.  Maffet,  5  Serg.  ft  B. 
523. 

And  the  Elngllsh  written  law  was  allowed  to 
be  proved  by  printed  statutes  proved  to  be  offi- 
cially published  by  that  government,  a  copy  of 
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a  remedy  by  forfeiture  It  given  by'  Iti  arti- 
cles of  association. 

7,  An  express  promise  by  a  stockholder  In  an 
English  corporation  need  not  be  proved  in  an 
action  to  recover  an  assessment  on  its  capital 
•toclE,  In  view  of  the  promise  implied  from  a 
«abscriptlon  to  the  shares  by  26  St  '26  Vict, 
chap.  89,  which  declares  that  all  moneys  pay- 
able by  any  member  in  pursuance  of  the  ar- 
ticles of  the  company  shall  be  deemed  a  debt 
4ue  by  such  member. 

[Na  167.] 

Submitted    January    29,     1903,      Decided 
March  16,  1903, 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  AppoilB  for  the 
First  Circuit  to  review  a  judgment  which 
affirmed  a  judgment  of  the  Circuit  Court 
for  the  District  of  New  Hampshire  in  favor 
of  plaintiff  in  an  action  by  a  foreign  cor- 
poration to  recover  an  assessment  on  its 
capital  stock.  Affirmed, 
•  See  same  case  below,  48  C.  C.  A«  15,  108 
Fed.  764. 


Statement  by  Mr.  Justice  Browni 
This  was  an  action  by  the  defendant  in 
«rror,  a  British  corporation,  in  the  circuit 
court  for  the  district  of  New  Hampshire, 
against  the  Nashua  Savings  Bank,  a  New 
Hampshire  corporation, .  to  recover  an  as- 
aessment  made  by  such  corporation  in  pur- 
auance  of  its  charter  and  by-laws,  upon  de- 
fendant's subscription  to  a  thousand  shares 
of  its  stock. 

The   case   was    tried    before   the   circuit 


judge  and  a  jury,  and  resulted  in  a  Terdict 
for  the  plaintiff  by  direction  of  the  courts 
and  a  judgment  against  the  bank  in  the 
sum  of  $7,131.10,  which  was  affirmed  on 
writ  of  error  by  the  circuit  court  of  ap- 
peals.   48  C.  C.  A.  16,  108  Fed.  764. 

Mr,  Jolm  S.  H.  Frlnk,  submitted  the 
cause  for  petitioner.  Mr.  A,  T,  Batchelder 
was  with  him  on  the  brief: 

The  statutes  of  Great  Britain  are  facts 
of  which  this  court  does  not  take  cognizance 
without  proof. 

Liverpool  d  O.  W,  Steam  Co.  ▼.  Phenia 
Jna,  Co,  129  U.  S.  445,  32  L.  ed.  793,  9  Sup. 
Ct.  Rep.  469. 

The  ordinary  modes  of  proof  are:  (1) 
By  exemplification  under  greait  seal;  (2) 
by  certificate  of  an  officer  having  authority 
to  make  it;  (3)  by  testimony  from  compar- 
ison with  original  enrollment. 

Church  V.  Hubbard,  2  Cranch,  187,  2  L. 
ed.  249;  Emery  y.  Berry,  28  N.  H.  485,  61 
Am.  Dec.  622. 

If  it  is  enough  to  present  *a  portion  of  the 
enactment  of  a  foreign  country,  purport- 
ing to  be  printed  by  authority,  without  any 
verification,  then  these  statutes  have  been 
proved,  otherwise  not. 

Beach  v.  Workman,  20  N.  H.  379. 

The  general  rule  as  to  the  proof  of  foreign 
laws  is  that  the  law  which  is  written — that 
is,  statute  law — ^must  be  proved  by  a  copy 
properly  authenticated,  and  that  the  un- 
written law  must  be  proved  by  the  testimony 
of  experts ;  that  is,  by  those  acquainted  with 
the  law. 

Ennis  ▼.  Smith,  14  How.  400,  14  L.  ed. 


the  statutes  being  shown,  to  the  reasonable  sat- 
isfaction of  the  court,  to  be  genuine.  The  Paw- 
ashlck,  2  Low.  Dec.  142.  Fed.  Cae.  No.  10,851. 

So.  where  the  books  offered  In  evidence  pur- 
f>orted  to  contain  the  laws  of  a  British  province, 
printed  by  the  printer  to  His  Majesty,  and  dis- 
tributed by  the  government  to  its  officers,  and 
•cited  and  read  In  the  courts  there  as  laws  In 
force,  regulating  the  administration  of  Justice, 
and  receiving  the  sanction  of  the  executive  and 
Judicial  officers  of  the  province  as  containing 
Its  laws,  the  latter  fact  being  proved  by  the' 
•oath  of  witnesses,  the  court  held  that  such  evl- 
-deuce  was  equally  as  satisfactory  as  the  ez- 
<«mpIi(lcatlon  of  a  roll  found  in  the  possession 
•of  the  Ott9to0  rotuiorum,  accompanied  by  the 
4Mth  of  *the  person  making  It,  and  was  no  de- 
parture from  the  rule  requiring  the  best  evl- 
•dence.  Owen  v.  Boyle,  15  Me.  147,  32  Am.  Dec. 
143. 

And  where  the  claimant  offered  'in  evidence 
•of  the  French  law  volumes  of  the  4th,  24th,  end 
others  of  the  Bulletin  Des  Lols^  sent  to  the 
•supreme  court  by  the  French  government,  they 
were  held  admissible  In  evidence  without  fur- 
ther proof,  for  the  puri>ose  of  proving  the 
French  law.  Dauphtai  v.  United  States,  6  CTt. 
-a.  221. 

But  the  laws  regulating  the  court  of  con- 
«ilado  of  Havana  were  held  not  provable  by  a 
printed  book  purchased  in  Havana,  purporting 
to  contain  the  royal  charter  establlshinjg  that 
«ourt     Packard  v.   Hill,  2  Wend.  411. 

And  in  Chanolne  v.  Fowler,  8  Wend.  17i, 
the  chancellor  of  the  French  consulate  of  New 
York  produced  a  book  In  the  Fren-ch  language 
•containing  the  Commercial  Code  of  France, 
Which,  he  stated,  though  not  the  official  edition, 
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was .  conformable  to  that  edition,  and  testified 
that  he  regulated  his  official  conduct  by  the 
laws  as  contained  In  that  book,  which,  he  stated, 
was  an  exact  copy  of  the  laws  furnished  by  the 
French  government  to  his  consul,  and  the  de- 
fendant agreed  so  to  consider  It ;  but  the  court 
held  such  book  was  not  evidence  of  the  laws  of 
France. 

But  testimony  of  a  former  United  States 
consul  at  Santiago  de  Cuba,  that  a  book  printed 
in  Spanish  contained  the  general  ordinances  of 
the  customhouse  of  that  Island  In  existence  "by 
the  force  of  the  law'*  and  was  the  official  book 
In  general  use.  Is  sufficient  evlden^ce  of  Its  pub- 
lication by  authority  of  the  Spanish  govern- 
ment to  warrant  its  reception  In  evidence  under 
N.  Y.  Code  Civ.  Proc.  {  042,  over  an  objectioo 
that  no  proper  foundation  had  been  laid  for  Its 
Introduction.  Hecla  Powder  Co.  v.  SIgua  Iroo 
Co.  167  N.  Y.  487,  52  N.  K.  650. 

Marine  ordinances  of  foreign  countries,  pro- 
mulgated by  the  executive  by  order  of  the  legis- 
lature of  the  United  States,  may  be  read  in  the 
courts  of  the  United  States  without  further 
authentication  or  proof.  Talbot  v.  Seeman,  1 
Cranch,  1,  2  L.  ed.  15. 

Spanish  pamphlets  which  puriK>rt  to  be  regu- 
lations of  railroads  In  and  for  the  Republic  of 
Mexico  are  not  receivable  in  evidence  as  Mex- 
ican laws,  under  Sayles*  Civ.  Stat.  (Tex.)  art 
2304,  where  there  Is  no  proof  that  they  were 
printed  under  the  authority  of  the  laws  of 
Mexico.  .  Mexican  National  B.  Co.  v.  Ware 
(Tex.  Civ.  App.)  60  S.  W.  843. 

For  other  authorities  upon  the  question  of  the 
oral  proof  of  foreign  laws,  see  note  to  State  ▼. 
Behrmsa  (N.  C.)  26  L.  B.  A.  449. 
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472;  Pierce  y.  Indeeth,  106  U.  B.  646,  27 
L.  ed.  254,  1  Sup.  Ct  Rep.  418. 

The  rule  that  the  courts  of  one  country 
cannot  take  cognizance  of  the  laws  of  an- 
other without  plea  and  proof  has  constantly 
been  maintained  at  law  and  in  equity,  in 
England  and  America. 

Bank  of  North  America  t.  Rindge,  154 
Mass.  203,  13  L.  R.  A.  56,  27  N.  K  1015; 
Hancock  Nat.  Bank  v.  Ellis,  166  Mass.  414, 
44  N.  E.  349. 

In  the  absence  of  anything  to  show  the 
contrary,  there  is  a  presumption  that  the 
common  law  of  another  state  (foreign  coun- 
try)  is  like  that  prevailing  here. 

Kelley  v.  Kelley,  161  l&ss.  Ill,  25  L.  R. 
A.  806,  36  N.  £.  837. 

Contracts  made  in  a  foreign  country,  in 
the  absence  of  evidence  of  what  their  le- 
gal  effect  would  be  in  the  place  in  which 
they  were  executed,  receive  the  same  con- 
struction and  have  the  same  effect  as  if  they 
were  executed  in  the  place  where  the  action 
to  enforce  them  is  brought. 

Whidden  v.  Seelye,  40  Me.  247,  63  Am. 
Dec.  661. 

Great  Britain  bein^  an  alien  country,  the 
burden  was  on  plaintiff  to  prove  its  laws. 

Liverpool  d  G,  W,  Steam  Co,  v.  Phenix 
Ins,  Co.  129  U.  S.  397,  32  L.  ed.  788,  9  Sup. 
Ct.  Rep.  469;  Pierce  v.  indseth,  106  U.  S. 
546,  27  L.  ed.  254,  1  Sup.  Ct.  Rep.  418. 

Under  the  law  of  New  Hampshire  an  ex- 
press promise  is  necessary  to  sustain  this 
action. 

PrankUn  Glass  Co,  v.  Alexander,  2  N.  H. 
381,  9. Am.  Dec.  92;  New  Hampshire  C.  R. 
Co,  V.  Johnson,  30  N.  H.  390,  64  Am.  Dec 
300;  Rockingham  Bldg,  Co,  v.  Burlingame, 
67  N.  H.  301,  31  Atl.  23;  Shattuck  v.  Rob- 
bins,  68  N.  H.  565,  44  Atl.  694. 

There  are  no  Federal  decisions  contraven- 
ing the  New  Hampshire  cases,  and  the  Fed- 
eral courts  will  therefore  follow  the  views 
of  the  state  courts. 

Burgess  v.  Seligman,  107  U.  S.  20,  27  L. 
ed.  359,  2  Sup.  Ct.  Rep.  10. 

There  seems  to  be  a  principle  of  reciproc- 
ity attending  the  administration  of  the 
laws  of  an  alien  country,  which  would,  as 
a  matter  of  international  comity,  induce  our 
country  to  give  the  same  weight  to  these 
acts  that  they  give  to  ours. 

Hilton  V.  Ouyot,  159  U.  S.  113,  40  L.  ed. 
95,  16  Sup.  Ct.  Rep.  139. 

The  delivery  and  receipt  of  shares  of  stock 
does  not  imply  a*  promise  to  pay  a  call  or 
assessment. 

NetD  Hampshire  C,  R,  Co,  v.  Johnson,  30 
N.  H.  300,  64  Am.  Dec.  300;  Rockingham 
Bldg,  Co.  V.  Burlingame,  67  N.  H.  301,  31 
Atl.  23 ;  Shattuck  ▼.  Rohhins,  68  N.  H.  565, 
44  Atl.  694. 

Mr,  Omar  Powell  submitted  the  cause 
for  respondent.  Messrs.  Gilbert  A.  Davis 
and  Daniel  L.  Cady  were  with  him  on  the 
brief: 

Tlie  New  Hampshire  law  of  evidence  is 
that  of  the  United  States  circuit  court  when 
sitting  in  that  district. 

M'Neil  Y.  Holbrook,  12  Pet.  84,  9  L.  ed. 
1009;  Connecticut  Mut.  L.  Ins.  Co,  v.  Union 
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Trust  Co.  112  U.  S.  250,  28  L.  ed.  708,  » 
Sup.  Ct.  Rep.  119. 

Foreign  statutory  laws  may  be  proved 
by  a  printed  copy  produced  by  a  licensed 
practicing  attorney  of  the  foreign  country^ 
authenticated  bv  his  oath  as  nayinj;  beeo 
officially  printed,  and  as  receivable  in  evi- 
dence in  that  country  without  further  proof. 

Hall  V.  Costello,  48  N.  H.  176,  2  Am.  Rep. 
207;  Kennard  v.  Kennard,  63  N.  H.  303; 
State  ear  rel.  Bartlett  t.  DaiHs,  69  N.  H» 
350,  41  Atl.  267;  Barrovcs  v.  Doums,  9  R. 
I.  446,  11  Am.  Rep.  283;  The  Pawashick,  2 
Low.  Dec.  142,  Fed.  Cas.  Na  10,851;  Jones 
V.  Maffet,  5  Serg.  &  R.  523;  Laoon  v.  Big- 
gins, 3  Stark.  178;  Merrifield  v.  Bobbins,  S 
Gray,  150. 

When  a  judge  will  take  a  book  from  his 
library  shelf,  cite  it  as  the  law  of  Ensland^ 
and  follow  it  as  an  authority,  why  snould 
an  attorney  do  more  than  present  the  same 
book  and  swear  to  it  as  the  officially  printed 
laws? 

Church  V.  Hubbart,  2  Craneh,  238,  2  L. 
ed.  265 ;  Ennis  v.  Smith,  14  How.  426,  14  L.  ' 
ed.  484;  Pacific  Pneumatic  Gas  Co.  t.  Wheel- 
ock,  80  N.  Y.  278;  Dundee  Mortg.  d  Trust 
Invest.  Co,  r.  Cooper,  26  Fed.  665. 

Qy  becoming  a  stockholder  the  petitioner 
subjected  himself  to  the  laws  of  Ekigland 
governing  the  respondent  company,  and  to 
all  reasonable  rules  of  the  company. 

Canada  Southern  R.  Co.  v.  Gebhard,  10^ 
U.  S.  527,  27  L.  ed.  1020,  3  Sup.  a.  Rep. 
363;  Hudson  River  Pulp  d  Paper  Co.  v.  fl. 
H.  Warner  d  Co.  39  C.  C.  A.  452,  99  Fed, 
187;  Mandel  v.  Sioan  Land  d  Cattle  Co.  154 
111.  177,  27  L.  R.  A.  313,  40  N.  E.  462. 

In  the  absence  of  fraud  a  stodcholder  can- 
not question  the  wisdom  or  necessity  of  a 
call. 

Oglesby  v.  Attrill,  105  U.  S.  605,  26  L.  ed. 
1186. 

A  stockholder  cannot  question  the  neces- 
sity or  advisability  of  a  call. 

Cook,  Stock  &  Stockholders,  SS  111-113. 

A  call  made  by  directors  is  conclusive  ev- 
idence of  its  necessity,  and  binds  the  stock- 
holder without  notice. 

Great  Western  Teleg.  Co.  v.  Purdy,  162 
U.  S.  339,  40  L.  ed.  991,  16  Sup.  Ct.  Rep. 
81Q;  Bailey  v.  Birkenhead,  L.  d  C.  Junction 
R,  Co.  12  Beav.  443;  Anglo-American  Land^ 
Mortg.  d  Agency  Co.  v.  Dyer,  181  Mass.  593,, 
64  N.  E.  416;  2  Thomp.  Corp.  8  1710. 

The  accepting  and  holding  of  the  shares 
by  petitioner  created  an  implied,  if  not  as 
express,  promise  to  pay  the  balance  when 
called. 

Tucker  v.  Haughton,  9  Cush.  350 ;  Buffalo 
d  N,  Y,  City  R,  Co.  v.  Dudley,  14  N.  Y.  351; 
Howarth  v.  Lombard,  175  Mass.  574,  49  L. 
R.  A.  301,  56  N.  E.  888;  Webster  v.  Vpton^ 
01  U.  S.  67,  23  L.  ed.  386;  Upton  v.  THbil- 
cock,  91  U.  S.  45,  23  L.  ed.  203;  Anglo-Am- 
erican Land,  Mortg.  d  Agency  Co.  v.  Dyer^ 
181  Mass.  503,  64  N.  E.  416. 

Comity  is  the  common  law  of  this  countiy^ 
which  the  courts  must  enforce. 

Bank  of  Augusta  v.  Etirle,  13  Pet.  589» 
10  L.  ed.  308. 

A  corporation  organized  under  a  foreign 
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gorerninent  stands  in  ibis  respect  upon  the 
same  footing  as  corporations  of  other  states. 

British  American  Land  Co,  ▼.  Ames,  6 
Met.  391;  Story,  Confl.  L.  §§  5-65;  2  Mora- 
wetz,  Priv.  Corp.  SS  960,  961. 

Petitioner's  share  certificate  expressly 
bound  him  to  an  English  contract. 

MiUiken  v.  Pratt,  125  Mass.  374,  28  Am. 
Rep.  241. 

Jt  requires  no  greater  quantum  of  proof 
to  mnke  a  case  for  an  English  corporation 
than  it  would  for  a  corporation  of  anyone 
of  the  United  States. 

Canada  Southern  R.  Co,  v.  Gebhard,  109 
U.  S.  527,  27  L.  ed.  1020,  3  Sup.  Ct.  Rep. 
363. 

To  save  the  right  of  objection  upon  the 
ground  of  variance,  the  party  must  object 
to  the  admission  of  the  evidence  when  it  is 
offered,  and  if  he  does  not  do  so,  it  is  waived. 

Roberts  v.  Oraham,  6  Wall.  578,  18  L. 
ed.  791;  Boston  d  A.  R,  Co,  v.  O'Reilly,  158 
U.  S.  334,  39  L.  ed.  1006,  15  Sup.  Ct.  Rep. 
830;  Craves  v.  State,  121  Ind.  359,  23  N. 
E.  155;  Dunstan  v.  The  R,  R.  Kirkland,  3 
Hughes,  641,  Fed.  Cas.  No.  4,181. 

If  the  objection  be  not  taken  when  the 
evidence  is  offered,  the  court  may  instruct 
the  jury  upon  the  whole  field  of  inquiry 
covered  by  the  evidence. 

Boyce  v.  California  Stage  Co.  25  Cal.  460. 

As  the  common-law  rules  of  pleadings  pre- 
vail in  New  Hampshire,  it  is  submitted  that 
dehitatus  assumpsit  is  the  proper  form  of 
action. 

1  Chitty,  PI.  13th  Am.  ed.  340,  341,  401, 
106;  2  Chitty,  PI.  52;  Pullman  v.  Upton,  96 
U.  8.  328,  24  L.  ed.  818;  Mandel  v.  Swan 
Lake  d  Cattle  Co.  154  HI.  177,  27  L.  R.  A. 
313.  40  N.  E.  462;  Dermott  v.  Jones,  2 
Wall  1,  &uh  nom.  Ingle  ▼.  Jones,  17  L.  ed. 
702. 


Mr.  Justice  Brown  delivered  the  opinion 
of  the  court : 

The  assessment  in  Question  had  been 
made  by  the  directors  of  the  company,  in 
pursuance  of  their  amended  articles  of  as- 
sociation, which  declared  that  "the  direct-. 
01^  may,  from  time  to  time,  make  such 
calls  as  they  think  fit  upon  the  members  in 
respect  of*  all  moneys  unpaid  on  their 
shares,  and  each  member  shall  pay  the 
amount  of  every  call  so  made  upon  him  to 
the  persons,  and  at  the  times  and  places, 
ap|M)inted  by  the  directors." 

I.  In  order  to  prove  the  incorporation  of 
the  plaintiff  company,  as  well  as  the  liabil- 
ity and  rights  of  the  stockholders,  the  depo- 
sition of  an  attorney  and  solicitor  of  the 
supreme  court  of  judicature  in  England, 
who  was  also  managing  director  of  the 
plaintiiT  company,  was  read  in  evidence. 
His  testimony  showed  that  the  plaintiff 
was  a  corporation  organized  with  limited 
liability  under  five  different  acts  of  Parlia- 
ment, from  18G2  to  1880,  copies  of  which  he 
produced  and  delivered  to  the  commission- 
er, stating  that  these  copies  were  "issued 
hy  authority,  being  printed  by  Her 
Majesty's  printer,  and  are  as  such  by  law 
receivable  in  evidence  without  further 
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proof.**    To  the  'admission  of  the  statutes  [228) 
the  defendant    excepted    upon    the   groimd 
that  they  were  not  proved  according  to  the 
established  rules  of  law. 

As  these  statutes  were  the  basis  of  the 
plaintiff's  corporate  existence,  and  its  right 
to  bring  this  action,  they  must  undoiibted- 
ly  be  proved  as  facts.  Liverpool  d  G,  W» 
Steam  Co,  v.  Phenim  Ins,  Co,  129  U.  S.  397, 
445,  32  L.  ed.  788,  793,  9  Sup.  Ct.  Rep.  469. 
While  it  was  stated  by  this  court  in  the 
early  case  of  Church  v.  Hubhart,  2  Cranch, 
187,  238,  2  L.  ed.  249,  266,  that  foreign 
judgments  are  usually  and  most  properly 
authenticated  either  by  an  exemplification 
under  the  great  seal,  by  a  copy  proved  to  be 
a  true  copy,  or  by  the  certificate  of  an  offi- 
cer authorized  by  law,  which  certificate 
must  itself  be  properly  authenticate,  the 
circuit  court  of  the  United  States  sitting  in 
New  Hampshire  may,  imder  Rev.  Stat.  S 
721  (U.  S.  Comp.  Stat.  1901,  p.  581),  de- 
claring that  "the  laws  of  the  several 
states,"  with  certain  exceptions,  "shall  be 
regarded  as  rules  of  decision  in  trials  at 
common  law  in  the  courts  of  the  United 
States/'  receive  such  evidence  of  the  au- 
thentication of  foreign  statutes  as  the  prac- 
tice of  the  courts  in  that  state  may  author- 
ize and  justify.  M*Niel  v.  Holbrook,  12 
Pet.  84,  89,  9  L.  ed.  1009,  1011;  Connecti- 
cut Mut.  L.  In8,  Co,  V.  Union  Trust  Co, 
112  U.  S.  250,  255,  28  L.  ed.  708,  710,  5 
Sup.  Ct.  Rep.  119;  Vance  v.  Campbell,  1 
Black,  427,  17  L.  ed.  168.  The  "laws  of 
the  several  states"  with  respect  to  evidence 
within  the  meaning  of  this  section  apply, 
not  only  to  the  statutes,  but  to  the  decisions 
of  their  highest  courts.  Bucher  v.  Chesh- 
ire R.  Co,  125  U.  S.  555,  582,  31  L.  edL 
795,  798,  8  Sup.  Ct.  Rep.  974;  Ea  parte 
Fisk,  113  U.  S.  713,  720,  28  L.  ed.  1117, 
1120,  5  Sup.  Ct.  Rep.  724;  Ryan  v.  Bindley, 
1  Wall.  66,  17  L.  ed.  659. 

The  law  of  New  Hampshire  upon  this 
subject  appears  to  have  been  settled  in  Hall 
V.  Costello,  48  N.  H.  176,  2  Am.  Rep.  207, 
in  which  an  attorney,  resident  in  New 
Hampshire,  who  had  gone  to  Canada  to  in- 
vestigate Canadian  law,  was  permitted  to 
state  orally  what  he  found  the  law  to  be, 
as  embodied  in  the  Queen's  proclamation  of 
neutrality.  To  same  effect  are  Barrows  ▼• 
Downs,  9  R.  I.  446,  11  Am.  Rep.  283;  Jones 
V.  Maffet,  6  Serg.  &  R.  523.  There  is  an 
even  greater  reason  for  permitting  a  local 
attorney,  of  thirty  years^  experience,  who, 
as  he  states,  was  intimately  acquainted 
with  the  English  company  or  corporation 
laws,  to  produce  as  evidence  of  such  laws 
copies  of  the  statutes  printed  by  authority 
*of  the  English  government,  and  used  as  [220) 
proofs  of  statutes  in  the  English  courts. 

It  would  appear  that  such  authentication 
of  foreign  laws  would  be  deemed  sufficient 
in  the  English  courts,  as  in  Lacon  y,' Big- 
gins, 3  Starkie,  178,  it  was  held  that  the 
French  Code  was  sufficiently  proved  by  a 
witness — a  French  vice  consul — ^who  pro- 
duced a  book  printed  by  authority  of  the 
French  government,  which  the  witness 
stated  contained    the    French    Cpde,    upon 
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which  he  acted  in  his  office  as  vice  consul. 
*  In  most,  if  not  all^  of   the   states   of   this 
Union  statutes  have  been  passed  permitting 
laws  of  sister  states  to  be  proved  simply  by 
the  production  of  a  book  containing  what 
purports    to    be    an    authorized  edition  of 
such    laws    printed    by    state    authority. 
Emery  v.  Berry,  28  N.  H.  473,  (Jl  Am.  Dec. 
<622.    While  the  same  liberality  is  not  ex- 
tended to  foreign  laws  recjuired  to  be  proved 
as  facts,  it  would  seem  like  sticking  in  the 
bark  to  hold  that  a  foreign  expext  might 
testify  orally  as  to  what  such  laws  were, 
and  not  be  able  to  produce  what  purports 
to  be  the  official  edition  of  such  laws,  and 
to  testify  as  to  the  authenticity  of  such  edi- 
tion, and  to  the  fact  that  it  was  received 
«s  evidence  in  the  domestic  courts  of  that 
^x>untry.    To   the   average   mind    it   would 
seem  as  though  there  was  much  less  liabil- 
ity to  mistake  in  a  printed  copy  of  a  stat- 
ute from  the  official  printer,  than  in  a  copy 
written  and  compared  by  an  ordinary  scrive- 
ner.   The  evidence  was  properly  received. 
2.  Exception  was  also  taken  to  the  dec- 
laration, m  that  it  contained  no  averment 
or   allegation     upon     what   conditions    the 
plaintiff    was    authorized    to    make  assess- 
ments.    In   this   connection,   it   is   insisted 
that  the  declaration    should    have    averred 
that  such  an  assessment  was  necessary  to 
pay  the  debts  of  the  plaintiff,  or  was  made 
for  the  benefit  of  its  creditors;  that  it  is 
also  defective  in  that  it  contains  no  aver- 
ment of  notice  of  such  assessment  to  defend- 
ant, or  that  defendant  ever  made  an  express 
promise  to  pay  such  assessment;  and  no  di- 
rect allegation  that  defendant  was  a  stock- 
holder at  the  time  the  assessment  was  made. 
It  a]>pear8,  however,  by  the  act  of  25  and 
26  Vict.,  chap.  89,  "for  the  incorporation, 
regulation,  and  winding  up  of  trading  com- 
panies and  other  associations,"  that  the  ar- 
f 880]  tides    *of   association,     "when     registered, 
.     .     .    shall  bind    the    company    and    the 
members  thereof  to  the  same  ^ent  as  if 
each  member  had  subscribed  his  name  and 
affixed  his  seal  thereto,  and  there  were  in 
such  articles  contained  a  covenant  on  the 
part  of  himself,   his   heirs,  executors,  and 
administrators,  to  conform  to  all  the  regu- 
lations contained   in  such   articles,  subject 
to    the    provisions    of    this   act;     and  all 
Tnoncys  payable  by  any  member  of  the  com- 
pany,  in  pursuance  of  the  conditions  and 
regulations  of  the  company  or  any  of  such 
•conditions  or  regulations  shall  he  deemed  to 
be  a  debt  due  from  such  member  to  the  com- 
pany, and  in  England  and  Ireland  to  be  in 
the  nature  of  a  specialty  debt."     It  also  ap- 
peared by  the  articles  of  association  of  the 
plaintiff  corporation,  No.  3,  "that  every  per- 
son who  has  accepted  any  share  or  shares 
in  this  company,  and  whose  name  is  entered 
in  the  registry  of  members,  and  no  other  per- 
son,  shall   be  deemed    to    be    a   member." 
These  regulations  also  contained  the  provi- 
sion heretofore  mentioned,  that  the  direct- 
ors might  from    time    to   time    make  such 
calls  as  they  think  fit  upon  the  members  in 
respect    of     all     moneys    unpaid    on    their 
shares.    The  board  of  directors  is  thus  con- 
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stituted  a  tribunal  to  determine  when  and 
to  what  amount  assessments  shall  be  made 
upon  the  unpaid  shares  of  stock.  By  sub- 
scribing to  stock  in  a  foreign  corporation, 
defendant  subjected  itself  to  the  laws  of 
such  foreign  country  in  respect  to  the  pow- 
ers and  obligations  of  such  corporation.  ' 
Canada  Southern  R.  Co,  v.  Oebhard,  109 
U.  S.  627,  27  L.  ed.  1020,  3  Sup.  Ct.  Rep. 
363;  Relfe  v.  Rundle,  103  U.  S.  222,  9ub 
nom.  Life  Amo,  of  Atnerioa  v.  Rundle,  26 
L.  ed.  337. 

In  the  absence  of  fraud  the  necessity  for 
an  assessment  upon  the  capital  stock  can- 
not be  made  the  subject  of  inquiry  by  the 
courts.  As  was  said  by  Mr*.  «Justice  Field 
in  Ogleahy  ▼.  Attrill,  105  U.  S.  606,  609,  26 
L.  ed.  1186,  1188:  "As  to  the  wisdom  of 
an  assessment,  or  its  necessity  at  the  time, 
or  the  motives  which  prompt  it,  the  courts 
will  not  inquire,  if  it  be  within  the  legiti- 
mate authority  of  the  directors  to  levy  it, 
and  the  objects  for  which  the  company  was 
incorporatai  would  justify  the  expenditure 
of  the  money  to  be  raised.  They  will  not 
examine  into  the  affairs  of  a  corporation  to 
determine  the  expediency  of  its  action,  or 
the  motives  for  it,  when  the  action  itself 
is  lawful."  Bailey  v.  Birkenhead,  L.  d  C. 
Junction  R.  Co,  12  Beav.  433.  See  also 
Cook,  Stock  &  'Stockholders,  S  113;  Great  [981] 
Western  Teleg.  Co,  v.  Purdy,  162  U.  S.  329, 
40  L.  ed.  986,  16  Sup.  Ct.  Rep.  810.  Wheth- 
er such  assessment  could  be  .in^teached  by 
showing  that  the  corporation  was  not  a 
bona  fide  enterprise,  or  had  n«vcr  actually 
engaged  in  business,  or  become  a  goinff  con- 
cern, or  that  the  assessment  wan  made  un- 
necessarily and  in  bad  faith,  or  that  a  dis- 
crimination was  made  against  foreign  stock- 
holders, it  is  unnecessary  to  d^ermine^ 
since  no  evidence  to  that  effect  was  offered 
on  behalf  of  the  defendant.  Certainly,  un- 
der the  cases  above  cited,  it  would  be  un- 
necessary in  order  to  make  a  prima  facia 
case  to  negative  these  facts.  There  is  a 
presumption  of  good  faith  attaching  as  weU 
to  foreign,  as  to  domestic,  corporations. 

The  trial  proceeded  under  the  third  count 
of  the  declaration,  which  was  in  indebitatu$ 
aasumpeit,  and  no  objection  was  made  to 
the  evidence  offered  upon  the  groimd  of  va> 
riance.  Under  such  circumstances,  ant 
without  expressing  an  opinion  as  to  the  ad* 
missibilitv  of  the  evidence  offered,  the  dee- 
laration  is  good  after  verdict.  In  Robertf 
V.  Graham,  6  Wall.  578,  18  L.  ed.  791,  w» 
held  that  variances  between  the  aJle^tion 
and  proof  must  be  taken  when  the  evidence 
is  offered,  and  if  such  evidence  be  sufficient 
to  support  the  verdict  the  defect  in  the  deo- 
laration  is  cured.  Patrick  v.  Oraham,  132 
U.  S.  627,  33  L.  ed.  460,  10  Sup.  Ct.  Rep. 
194. 

The  court  in  charging  the  jury  in  thia 
case  instructed  them  that  there  was  no 
doubt  the  call  for  this  assessment  had  been 
properly  proved;  that  the  only  possible 
question  which  could  have  arisen  was 
whether  or  not  certain  persons  were  direct- 
ors of  the  corporation  at  the  time  of  the 
call,  and.  that  as  the  amended  articles  of 
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the  association  provided  tbat  calls  might  be 
made  by  the  directors,  there  was  no  doubt 
that  the  call  in  question  was  properly  made. 
As  the  bill  of  exceptions  contains  noth- 
ing to  indicate  that  the  call  was  not  prop- 
erly made,  and  does  not  show  that  it  con- 
tained aU  the  evidence    in    the    case,  we 
should  be  at  libertv,  if  the  circumstances 
of  the  case  required  it^  to  infer  that  there 
was  other  evidence  to  supply  any  defect  in 
respect  to  the  legality  of  the  call.     Hansen 
T.  Boyd,   161   U.  S.  397,  40  L.  ed.  746,  16 
Sup.  Ct.  Rep.  671;  Providence  v.  Bahcook, 
3  Wall.  240,  sub  tiom.  Oardner  v.  Bahcock, 
18  L.  ed.  31 ;   United  States  v.  Patrick,  20 
C.  C.  A.  11,  36  U.  S.  App.  645,  73  Fed.  800. 
The  sufficiency  of  the  evidence  cannot  be  re- 
tt]rie!ired  on  wnt  of  •error.    Oenerea  v.  Camp- 
heU,  11  Wall.  193,  199,  20  L.  ed.  110,  112; 
Dotcer  v.  Richards,  151  U.  S.  658,  38  L.  ed. 
305,  14  Sup.  Ct.  Hep.  452. 

It  appears  from  the  testimony  of  the  sec- 
retary of  the  company  that  a  notice  of  the 
call  was  posted  up  in  a  conspicuous  place 
in  the  registered  office  of  the  company  for 
more  than  a  month  before  the  call  was  pay- 
able, and  in  addition  thereto  a  printed  no- 
tice of  the  call  was  also  forwarded  to  the 
defendant  bank.  This  was  a  sufficient  com- 
pliance with  article  140  of  the  articles  of 
association,  which  provides  that  "if  any 
member  resident  out  of  the  United  King- 
dom n^lect  to  give  such  address  as  is  here- 
before  required,  notices  for  him  may  be 
posted  up  in  a  conspicuous  place  in  the  regis- 
tered office  of  the  company,  and  for  all  the 
purposes  of  these  regulations  the  registered 
oflSce  of  the  company  shall  be  deemed  to  be 
the  registered  place  of  abode  of  such  mem- 

3.  A  sale  or  forfeiture  of  defendant's 
shares  was  not  a  condition  precedent  to  the 
right  to  recover  this  assessment.  While  a 
remedy  by  forfeiture  is  given  by  the  arti- 
cles of  the  association,  this  remedy  is  cumu- 
lative, and  is  no  bar  to  an  action  at  law 
for  the  debt.  This  is  clearly  intended  as  a 
concurrent  remedy. 

4.  Nor  do  we  think  there  was  any  neces- 
sity of  proving  an  express  promise  to  pay 
this  assessment.  The  English  statute  above 
^oted  provides  that  all  moneys  payable  by 
any  member  in  pursuance  of  the  articles  of 
the  company  shall  be  deemed  a  debt  due  by 
such  member  of  the  company,  and  as  this 
statute  implies  a  promise  to  pay  from  a 
subscription  to  the  shares,  it  clearly  obvi- 
ates the  necessity  of  proving  an  express 
promise.  Upton  v.  Tribilcock,  91  U.  S.  45, 
23  L.  ed.  203;  Webster  v.  Upton,  91  U.  S. 
«5,  23  L.  ed.  384;  Chubb  v.  Upton,  95  U. 
8.  665,  24  L.  ed.  523;  Hovmrth  v.  Lombard, 
ns  Ubas.  574,  49  L.  R.  A.  301,  56  N.  E. 
888.  Although  the  law  of  New  Hampshire 
•eems  to  be  that,  in  the  absence  of  an  ex- 
press promise,  no  personal  action  will  lie 
{Shattuck  V.  Bobbins,  68  N.  H.  565,  44  Atl. 
^W),  yet  even  there  an  obligation  created 
by  the  charter  is  treated  as  the  equivalent 
<^  an  express  promise.  Cook,  Stock  & 
Stockholders,  8  71;  Anglo-American  Land, 
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Mortg,  d  Agency  Co,  ▼.  Dyer,   181   Mass. 
593,  64  N.  E.  416. 

There  was  no  error  in  the  action  of  the 
court  below,  and  its  judgment  is,  therefore, 
affirmed. 


•MARIANO  F.  SENA,  Appt. 
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UNITED  STATES. 

(See  8.  C.  Reporter's  ed.  288-242.) 

Private  land  claims— adoption  of  findings  of 
court  below — right  to  confirmation — aban^ 
donment — laches, 

1.  '  A  finding  of  the  court  of  private  land  claims, 
that  *'the  evidence  as  to  the  settlement  and 
occupation  of  the  tract  purporting  to  have 
been  granted,  continuity  of  possession,  culti- 
vation, residence,  Improvement,  claim  of  own- 
ership, notoriety  of  the  grant,  and  knowledge 
of  the  existence  In  the  community  or  by  the 
oldest  inhabitants  now  living  Is  so  vague, 
contradictory,  and  uncertain  as  to  be  almost 
wholly  wanting,"  will.  In  the  absence  of  clear 
evidence  to  the  contrary,  be  adopted  on  ap- 
peal by  the  Supreme  Court-  of  the  United 
States. 

2.  Confirmation  of  a  Spanish  land  grant  cannot 
be  had  in  the  court  of  private  land  claims, 
where  possession  of  the  land  bad  been  aban- 
doned by  the  descendants  of  the  grantee  for 
at  least  nine  years  before  the  treaty  of  1848 

'  with  Mexico,  under  which  the  land  passed 
Into  the  possession  of  the  United  States,  and 
there  has  been  no'  possession  by  representa- 
tives of  such  grantee  since  the  treaty,  and  no 
attempt  to  assert  their  title  thereto  for  mors 
that  fifty  years  thereafter. 

[No.  40.] 

Argued    January    16,    19,    1909,      Decided 

April  6,  1903. 

APPEAL  from  the  Court  of  Private  Land 
Claims  to  review  a  decree  dismissing  a 
petition  for  confirmation  of  a  Spanish  land 
grant.  Affirmed  u^thout  prejudice  to  furth- 
er proceedings. 

Statement  by  Mr.  Justice  Browns 

This  was  a  petition  for  the  confirmation 
of  a  tract  of  land  in  the  county  of  Santa  F6, 
New  Mexico, , known  as  the  Jos§  de  Leylwi 
grant,  which  has  never  been  officially  sur- 
veyed, but  is  estimated  to  contain  about 
18,000  acres. 

After  filing  the  petition,  it  was  found 
there  were  a  number  of  persons  holding  por- 
tions of  the  tract  sued  for  under  a  claim  of 
title  adverse  to  the  grant;  and,  upon  motion 
of  the  United  States,  requiring  these  adverse 
claimants  to  be  made  parties  defendant,  the 
original  petition  was  amended,  and  two  of 
these,  the  American  Turquoise  Company  and 
one  IklcNulty,  joined  with  the  United  States 
in  defending  the  case. 

*The  court  disallowed  the  claim  upon  the[234] 
ground  that  the  evidence  did  not  show  a 
perfect  grant,  inasmuch  as  there  was  no  evi- 
dence of  a  compliance  with  the  royal  ordi- 
nance  of    1754,    which    provided    that    all 

787 


284 


SUPBBMB  COORT  OF  THB  UlflTSD  StATBS. 


Oct.  Tebm^ 


gijints  mibeequeot  to  1700  must  be  confirmed 
as  a  prerequisite  to  their  validity;  and  that, 
if  it  were  an  imperfect  grant,  it  should, 
under  the  act  creating  the  court  of  private 
land  claims,  have  been  filed  within  two  years 
from  the  takinff  effect  of  the  act,  and  was 
therefore  barre£ 

Since  the  decree  of  the  court  of  private 
land  claims,  certain  additional  evidence  has 
been  discovered,  tending  to  show  jpossession 
of  the  land  covered  by  the  grant  for  a  long 
period  subsequent  thereto,  and  which,  it  is 
now  insisted,  supplies  the  defects  which 
caused  the  rejection  of  the  grant. 

Mr,  Frank  W.  Clancy  argued  the  cause, 
and,  with  Mr,  H,  B.  Clancy,  filed  a  brief  for 
appellant: 

Possession  in  1783,  under  the  grant  of 
1728,  shows  a  perfect  title  and  a  compliance 
with  the  ordinance  of  1754. 

United  States  v.  Chavez,  175  U.  S.  520, 
44  L.  ed.  258,  20  Sup.  Ct.  Rep.  159;  United 
States  V.  Pendell,  185  U.  S.  189,  46  L.  ed. 
866,  22  Sup.  Ct  Rep.  024. 

Existence  of  ownership,  or  possession  or 
both,  being  proved,  it  is  a  well-recognized 
presumption  that  they  continue  unless  their 
cessation  is  proved  bv  evidence;  and  the  rule 
is  that  the  burden  of  proof  is  upon  him  who 
disputes  their  continued  existence. 

Lazarus  v.  Phelps,  156  U.  S.  205,  39  L. 
ed.  308,  15  Sup.  Ct  Rep.  271;  Gray  v. 
Finch,  23  Conn.  513;  Leport  v.  Todd,  32  N. 
J.  L.  128;  Bayard  v.  Colefam,  4  Wash.  C.  C. 
41,  Fed.  Cas.  No.  1,130;  Kidder  v.  Stevens, 
60  Cal.  419;  Table  Mountain  O.  d  S.  Min, 
Co.  V.  Waller's  Defeat  Min.  Co,  4  Nev.  220, 
97  Am.  Dec.  526;  Bates  v.  Pricket,  5  Ind. 
22,  61  Am.  Dec  73;  Lind  v.  Lind,  53  Minn. 
51,  54  N.  W.  934;  Anderson  v.  Watt,  138  U. 
S.  706,  34  L.  ed.  1082,  1 1  Sup.  Ct.  Rep.  449 ; 
Adams  v.  Slate,  87.  Ind.  575;  Sullivan  v. 
Ooldman,  19  La.  Ann.  13;  Thomas  v.  Hatch, 
3  Sumn.  182,  Fed.  Cas.  No.  13,899;  Clements 
V.  Bays,  76  Ala.  280;  Cargile  v.  Wood,  63 
Mo.  514;  Oilleland  v.  Martin,  3  McLeau, 
491,  Fed.  Cas.  No.  5,433;  Uigdon  v.  Higdon, 
6  J.  J.  Manrhall,  51 ;  0*Gara  v.  Eisenlohr,  38 
N.  Y.  299;  Best,  Presumptions,  186;  Wilkins 
V.  Earle,  44  N.  Y.  172,  3  Am.  Rep.  655; 
Scales  V.  Key,  11  Ad.  &  El.  819;  Broum  v. 
King,  5  Met.  173;  Currier  v.  Oale,  9  Allen, 
525;  Rowland  v.  Updike,  28  N.  J.  L.  101. 

A  complete  legal  title  to  land,  once  vested, 
cannot  be  lost  by  failure  to  occupy. 

1  Escriche,  IMctionary  of  L^islation  & 
Jurisp.  pp.  6-8,  ed.  of  1847 ;  3  Washb.  Real 
Prop.  chap.  2,  S8  1,  5 ;  Robie  v.  Sedgwick,  35 
Barb.  320;  Picket  v.  Dowdall,  2  Wash. 
(Va.)  115;  1  Moreau-Lislet  &  Carleton,  Par- 
tidas,  365,  400;  Philadelphia  v.  Riddle,  25 
Pa.  263;  Crespin  v.  United  States,  168  U.  S. 
218,  42  L.  ed.  441,  18  Sup.  a.  Rep.  53; 
Jones  V.  Montes,  15  Tex.  353. 

Evidence  of  reputation  of  ancient  owner- 
ship and  possession  of  land,  as  shown  by 
statements  of  aged  persons  now  deceased,  is 
competent. 

Casey  v.  Inloes,  1  Qill.  492,  39  Am.  Dec. 
658;  Boardman  v.  Reed,  6  Pet.  341,  8  L.  ed. 
415:  Shutte  v.  Thompson,  15  Wall.  162,  21 
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L.  ed.  126 ;  Sanscrainte  ▼.  Torongo,  87  Midu 
69,  49  N.  W.  497;  Wooster  v.  Butler,  la 
Conn.  313;  Scott  v.  Olldbdugh,  3  Harr.  k 
M'H.  511;  Sparrow  v.  Hovey,  44  Mich.  64,  9 
N.  W.  93;  McCausland  v.  Fleming,  63  Pa. 
38. 

Mr.  Matthew  G.  Bejnolda  argued  the* 
cause,  and,  with  Solicitor  OenercU  Richards 
and  Messrs,  William  H,  Pope  and  Edtcard 
L,  Bartlett,  filed  a  brief  for  appellee: 

Where  there  is  uncertainty  in  specific  de- 
scription, the  quantity  named  may  be  of  de> 
dsive  weight,  and  necessarily  so  if  the  in- 
tention to  convey  only  so  much,  and  no  more,, 
is  plain. 

Ainsa  v.  United  States,  161  U.  S.  208,  40 
L.  ed.  673,  16  Sup.  Ct.  Ilep.  544;  Ely  t. 
United  States,  171  U.  S.  220,  43  L.  ed.  142,. 
18  Sup.  Ct  Rep.  840;  United  States  v. 
Maish,  171  U.  S.  242,  43  L.  ed.  150,  18  Sup. 
Ct.  Rep.  948;  Perrin  v.  United  States,  171 
U.  S.  292,  43  L.  ed.  169,  18  Sup.  Ct  Rep. 
861;  Reloj  Cattle  Co,  r.  United  States,  184 
U.  S.  624,  46  L.  ed.  721,  22  Sup.  Ct  Rep. 
499;  Arivaca  Land  d  Cattle  Co,  v.  United 
States,  184  U.  S.  649,  46  L.  ed.  731,  22  Sup. 
Ct.  Rep.  525. 

Where  doubt  arises  respecting  a  royal 
grant,  even  a  congressional  grant,  it  is  re- 
solved in  favor  of  the  government 

SlideU  V.  Orandjean,  111  U.  S.  412,  2a 
L.  ed.  321,  4  Sup.  Ct  Rep.  475;  United 
States  V.  Oregon  d  C,  R,  Co,  164  U.  S.  526,. 

41  L.  ed.  541,  17  Sup.  Ct.  Rep.  165. 

As  bearing  upon  the  exercise  by  the  Crowik 
of  the  jus  disponendi  of  the  overplus  within 
the  metes  and  bounds,  the  absence  of  serioua 
open,  exclusive,  actual  possession  anciently 
begun  and  consistently  continued  cannot  W 
overlooked  as  affecting  the  original  intent 
and  assertion  of  ownership  to  the  exclusion 
of  others,  in  determining  the  estate  granted,, 
and  the  extent  thereof. 

Bergere  v.  United  States,   168  U.  S.  66,. 

42  L.  ed.  383,  18  Sup.  Ct.  Re^.  4. 

This  court  will  defer  to  the  judgment  of 
the  court  below  on  matters  of  fact,  sucb 
as  possession. 

United  States  v.  PendeU,  185  U.  S.  189,. 
46  L.  ed.  866,  22  Sup.  Ct.  Rep.  624. 

This  claim  is  a  stale  one,  and  not  en- 
titled to  recognition,  according  to  justice* 
and  riffht,  from  a  court  proceeding  upoft 
equitable  principles. 

United  States  v.  Martinet,  184  U.  S.  44U 
46  L.  ed.  632,  22  Sup.  Ct  Rep.  422 ;  Gilder- 
sleeve  V.  Kew  Mexico  Min,  Co,  161  U.  8^ 
573,  40  L.  ed.  812,  16  Sup.  Ct  Rep.  063; 
United  States  v.  Moore,  12  How.  209,  i:^ 
L.  ed.  958;  Indiana  v.  Kentucky,  136'  U. 
S.  479,  34  L.  ed.  329,  10  Sup.  Ct  Rep.  1051 ; 
United  States  v.  Repentigny,  5  Wall.  211,  1» 
L.  ed.  627;  Muse  v.  Arlington  Hotel  Co. 
68  Fed.  637;  Ticbout  v.  Millican,  61  Tex.  514. ' 

Knowledge,  on  the  part  of  the  Leybas,  of 
the  passage  of  the  act  of  July  22,  1854,  and 
their  right  to  file  their  claim  with  the  sur- 
veyor general  and  preserve  their  evidence, 
is  to  be  presumed. 

Gilderslceve  v.  New  Mexico  Min.  Co,  161 
U.  S.  573,  40  L.  ed.  812,  16  Sup.  a.  Rep. 
663. 

189  V.  S. 


Sena  ▼.  United  States. 


284-236 


A  ooort  of  equity  will  not  aid  a  party 
whose  application  is  destitute  of  conscience, 
ffood  faith,  and  reasonable  diligence,  but  will 
discourage  stale  demands,  for  the  peace  of 
society,  by  refusing  to  interfere  where  there 
have  been  gross  laches  in  prosecuting  rights, 
or  where  long  acquiescence  in  the  assertion 
of  adverse  rights  has  occurred. 

Hammond  v.  Hopkins,  143  U.  S.  224,  36 
L.  ed.  134,  12  Sup.  Ct.  Rep.  418. 

This  claim  is  void  because  of  abandon- 
Dent. 

1  Moreau-Lislet  &  Carleton,  Partidas,  50, 
p.  365 ;  Landea  v.  Perkins,  12  Mo.  238 ;  Fine 
y.  8t.  Louis  Public  Schools,  30  Mo.  166; 
Tayon  ▼.  Ladew,  33  Mo.  205;  Clark  v.  Ham- 
merle,  36  Mo.  639;  Sideck  v.  Duran,  67  Tex. 
256,  3  S.  W.  264. 

There  must  be  such  proof  of  boundaries 
«■  will,  with  reasonable  certainty,  define 
and  limit  the  thing  claimed,  differentiating 
it  from  otlber  things  of  the  same  kind. 

United  States  v.  Delespine,  15  Pet.  229, 
10  L.  ed.  720;  United  States  v.  King,  3  How. 
773,  11  L.  ed.  824;  Arivaca  Land  d  Cattle 
Co.  y.  UnUed  States,  184  U.  S.  649,  46  L. 
ed.  731,  22  Sup.  Ct.  Rep.  525. 

Mr,  James  W,  Vroom  filed  a  brief  on  be- 
half of  respondent  L.  Bradford  Prince,  for 
the  purpose  of  raising  the  question  of  juris- 
diction of  the  court  of  private  land  claims. 


Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

The  petition  of  Leyba,  upon  which  the 
grant  was'  originally  made,  and  which  is 
the  material  document  in  this  case,  and  is  in 
the  Spanish  language,  is  thus  translated  in 
the  record: 

aty  of  Sante  F6,  May  24,  1728,  before 
the  governor  and  captain  general  of  this 
kingdom,  there  was  presented  this  petition 
wiUi  its  contents: 

Joseph  de  Leyba,  resident  of  the  city  of 
Santa  ¥6,  appear  before  your  excellency  in 
doe  legal  form,  and  state  that,  in  accordance 
with  the  royal  ordinance  of  His  Royal  Ma- 
jesty, I  enter  a  piece  of  land  and  wood,  va- 
cant and  unsettled,  enough  for  half  a  fanega 
of  corn-planting  land,  somewhat  more  or 
leas,  which  is  bounded  on  the  east  by  the  San 
tUSlMarcos  road;  on  the  *south  by  an  arroyo 
called  Cuesta  del  Oregano;  on  the  west  by 
land  of  Juan  Garcia  de  las  Rivas,  and  on 
the  north  by  lands  of  Captain  Sebastian  de 
Vargas. 

Therefore,  I  ask  and  pray,  your  excellency 
be  pleased  to  make  me,  in  the  name  of  His 
Majesty,  a  grant  for  the  said  piece  of  land, 
for  myself  and  my  children,  heirs  and  suc- 
cessors, and  that  the  act  of  royal  possession 
be  executed  to  me,  whereby  I  will  receive 
benefit  and  favor  as  well  as  justice  which  I 
eeelL  And  I  swear  in  due  form  that  this, 
my  petition,  is  not  made  in  malice,  and  as 
H  may  be  necessary,  etc. 

Joseph  de  Leyba. 

Annexed  thereto  is  the  grant  of  the  gov- 
«nior  and  captain  general  of  the  provincci 
with  the  condition  that  the  grantees  settle 
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the  land  within  the  term  prescribed  by  the 
royal  ordinances,  and  a  direction  to  the  al- 
calde to  put  the  party  in  possession. 

Following  this  is  the  report  of  the  chief 
alcalde  of  the  city  of  Santa  F6,  that,  having 
taken' witnesses  and  ''inspected  the  lands 
and  woods  prayed  for  by  the  said  peti- 
tioner," he  put  him  in  royal  possession  by 
performing  the  customary  ceremonies  of 
livery  of  seisin. 

There  are  two  disputed  propositions  con- 
nected with  this  petition  of  Leyba's:  (1) 
As  to  the  quantity  of  land  granted;  (2)  as 
to  its  boundaries.  It  is  admitted  by  both 
parties  that  the  above  translation  from  the 
record  of  the  quantity  of  the  land  granted 
"as  a  piece  of  land  and  wood,  vacant  and 
unsettled,  enough  for  half  a  fanega  of  corn^ 
planting  land,  somewhat  more  or  less,"  is 
incorrect,  the  original  Spanish  being  as  fol- 
lows: "  liegistro  un  pedaso  de  tierras  y 
monte,  yermo  y  despoblado,  que  cahe  media 
fanega  de  maiz  de  semhradura,  poco  mas 
6  menos,'* 

The  argument  of  the  government  is  that 
the  quantity  covered  by  the  grant  was  only 
enough  land  to  plant  half  a  fanega  of  com, 
a  little  more  or  less,  and  that,  as  a  fanega  de 
maiz  is  a  measure  of  corn  which  will  plant 
8.82  acres,  half  of  a  fanega  would  measure 
4.41  acres;  the  government  translation  be- 
ing: *'  I  register  a  piece  of  land  and  woods, 
uncultivated  and  unsettled,  that  will  contain 
half  a  fanega  de  maiz  de  semhradura,  a  *lit*[236] 
tie  more  or  less."  The  inference  from  this 
is  that  all  that  was  conveyed  was  a  piece  of 
land  that  "  will  contain "  enough  for  half 
a  fanega  of  maiz.  Claimant's  translation, 
however,  of  tlie  words  que  cahe  is  that 
it  is  a  tract  of  land  that  "  contains  "  within 
its  outer  boundaries  half  a  fanega  of  corn, 
that  is,  of  land  capable  of  cultivation. 

The  probabilities,  aside  from  the  fact  that 
the  word  cahe  is  a  verb  of  the  present 
tense,  favor  the  construction  of  the  claim- 
ant, as  the  words  *'  lands  and  woods  "  would 
hardly  be  used  as  descriptive  of  a  tract  of 
4^  acres.  In  addition  to  that,  however,  the 
description  of  quantity  is  wholly  inconsist- 
ent with  the  boundaries  (hereafter  stated), 
which  evidently  contemplated  a  large  tract 
of  land,  according  to  the  Spanish  and  Mex- 
ican customs  of  making  grants  to  settlers. 
Indeed,  a  grant  of  41  acres  of  land  at  a  dis- 
tance from  any  town,  city,  or  settlement  is 
so  rare  that  the  presumptions  are  all  against 
it.  If  the  boundaries  were  defined  with  ac- 
curacy, we  should  have  very  little  difficulty 
in  holding  that  they  would  not  be  controlled 
by  the  vague  description  of  "  a  parcel  of  land 
and  woc^s,  uncultivated  and  unsettled, 
which  includes  half  a  fanega  of  corn-plant- 
ing land." 

This  is  the  more  apparent  by  an  inspec- 
tion of  the  subsec^uent  documents,  which  in- 
clude a  will  of  Simon  de  Leyba,  son  of  the 
grantee,  of  the  year  1783,  giving  the  bound- 
aries of  the  tract,  and  a  deed  of  Salvador 
Antonio  de  licyba,  grandson  of  Jos6,  to  his 
son  in  1834,  also  describing  the  lands  by  sim- 
ilar boundaries.  Indeed,  none  of  the  subse- 
quent documents  make  any  reference  whnt- 
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ever  to  tbe  half  fanega  of  corn-planting  land. 
The  will  also  contains  a  bequest  of  live 
slock  and  farming  tools  seemingly  appurte- 
nant to  the  ranch  and  greatly  in  excess  of 
what  would  naturally  Mong  to  a  tract  of 
4i  acres. 

2.  The  difficulty,  however,  is  with  the  de- 
scription of  the  boundaries  themselves, 
which  is:  "  On  the  east  by  the  San  Marcos 
road;  on  the  south  by  an  arroyo  called 
Cuesta  del  Oregano;  on  the  west  by  land  of 
Juan  Garcia  de  las  Rivas,  and  on  the  north 
by  lands  of  Captain  Sebastian  de  Vargas." 
In  the  will  of  Simon  de  Leyba  of  1783,  the 
boundaries  are  the  same  upon  the  south  and 
east,  and  on  the  north  "  the  road  which 
[237] goes  'towards  Pecos  from  the  Cerrilloe,  or 
'  hinds  of  Captain  Sebastian  de  Vargas,"  and 
on  the  west  "  with  the  lands  of  the  old 
pueblo  of  the  Cienepi."  Tlie  land  is  de- 
scribed in  substantially  the  same  terms  in 
the  deed  of  1834.  The  description  of  the 
lands  on  the  east  side  as  bounded  by  the 
San  Marcos  road  is  clearly  defined.  The 
description  of  the  north  boundary  as  the 
road  from  Pecos  to  the  Cerrillos  is  also  de- 
fined with  somewhat  less  certainty,  the 
lands  of  Sebastian  de  Vargas  having  been 
located,  surveyed,  and  confirmed  several 
miles  to  the  east  of  the  Leyba  grant;  but 
upon  the  west  and  south  the  boundaries, 
even  as  sworn  to  orally  by  witnesses,  are  so 
uncertain  as  to  afford  little  guide  to  a  sur- 
veyor in  attempting  to  locate  the  tract. 

The  West  boundary,  which  is  described  in 
the  grant  as  "  the  lands  of  Juan  Garcia  de 
las  Riva8,"is  described  in  the  will  of  1783  as 
"the  lands  of  the  old  pueblo  of  the  Cien- 
ega."  While  there  is  some  evidence  from 
the  archives  that  the  father  of  Grarcia  de 
las  Rivas,  in  1701,  owned  a  piece  of  land 
somewhere  west  of  the  Leyba  tract,  known 
even  then  as  the  old  Pueblo  of  la  Cienega, 
there  is  nothing  to  show  the  east  boundary 
of  the  pUeblo,  and  consequently  the  west 
boundary  of  the  Leyba  tract.  The  south 
boundary,  said  to  be  '*an  arroyo  called 
Cuesta  del  Oregano,"  it  seems  to  be  impos- 
sible to  locate  with  any  degree  of  certainty, 
though  it  was  probably  near  the  Coyote 
spring,  at  which  the  only  house  built  upon 
this  tract  appears  to  have  been  located. 
This  house  long  since  fell  into  ruins,  and 
there  is  no  evidence  that  it  has  been  occu- 
pied since  the  last  owner  of  the  grant,  Juan 
Angel  de  Levba,  was  supposed  to  have  been 
killed  by  the  Indians  in  1839. 

The  evidence  of  possession  subsequent  to 
the  grant  does  not  afford  much  aid  in  fix- 
ing the  boundaries,  since  the  land,  like  most 
of  that  in  Spanish-American  territories,  was 
not  of  a  kind  admitting  of  a  well-defined, 
actual,  and  adverse  possession,  such  as  that 
of  cultivated  land.  The  most  favorable 
view  for  petitioner  that  can  be  taken  of  this 
evidence  is  that  possession  of  a  house  or  a 
certain  field  of  arable  land  may  be  referable 
to  the  entire  tract  included  within  the 
boundaries  of  the  grant;  but  when  the 
boundaries  themselves  are  indefinite,  the  pos- 
session of  a  house  is  of  no  value  in  fixing 
[S38]the  boundaries.  A  grant  too  'indefinite  to 
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be  located,  and  never  fixed  by  any  survey,  i» 
void  as  against  the  United  States.  As  was- 
observed  in  United  States  t.  Delespine,  of  a 
Spanish  grant  in  Florida  (15  Pet.  319,  335, 
10  L.  ed.  753,  758),  "  the  public  domain  can- 
not be  granted  by  the  courts."  They  may  lo- 
cate the  boundaries  fixed  by  grant,  but  the 
boundaries  must  be  so  fixed  as  to  admit  of 
a  survey.  United  States  v.  Miranda,  16> 
Pet.  153,  IfiO,  10  L.  ed.  920,  922;  United 
States  T.  King,  8  How.  773,  11  L.  ed.  824; 
Villalobos  v.  United  States,  10  How.  551,  IS  ' 
L.  ed.  535;  Arivaea  Land  A  Cattle  Co,  t. 
United  States,  184  U.  S.  649,  652,  46  L.  ed. 
731,  733,  22  Sup.  Ct.  Rep.  525. 

Tlie  grant  was  made  and  possession  wa» 
given  to  the  grantee  in  1728.  Nothing  being 
shown  to  the  contrary,  we  presume  that  the 
possession  continued  until  1783,  the  date  of 
the  will  of  Simon  de  Leyba  to  his  son,  Sal- 
vador Antonio  de  Leyba,  "who;p  I  recog- 
nize as  my  sole  heir."  The  next  item  of  in- 
terest tending  to  show  possession  is  the 
deed  of  Salvador  Antonio  de  Leyba  in  1834 
to  his  son,  Juan  Angel  de  Leyba,  who  are 
both  described  as  residents  of  the  city  of 
Santa  F6,  wherein  the  same  boundaries  are 
also  given,  although  the  land  is  called  "  the 
rancho  of  the  Coyote  spring,  with  its  houses 
and  corrals,  together  with  the  grant  in 
which  the  said  ranch  is  situated,  whiph  wa» 

flven  to  my  grandfather  by  the  King  of 
pain.  May  25,  1728."  Juan  Angel  appears 
to  have  been  killed  by  Indians  a  few  years 
after  this  deed  was  made,  but  it  seems  to 
have  been  uncertain  whether  he  was  in  ac- 
tual possession  of  the  tract. 

To  rebut  the  case  made  by  the  claimant^ 
the  government  offered  in  evidence  the  de- 
positions of  several  residents  of  that  neigh- 
borhood, who  swore  that  they  had  never 
heard  of  the  Jose  de  Leyba  grant,  or  its 
boundaries.  Objection  was  made  to  tbe  read* 
ing  of  these  dispositions  upon  the  ground 
that  the  witnesses  named  were  present  in 
court,  and  might  be  sworn  orally.  It  is  un- 
necessary to  determine  whether  the  court 
erred  in  admitting  the  depositions  under 
such  circumstances,  in  view  of  the  vague  and 
unsatisfactory  evidence  on  behalf  of  the 
claimant  of  the  boundaries  and  possession 
of  this  tract. 

Admitting  that  the  documents  introduced 
afforded  a  si^cient  presumption  of  a  con- 
tinued possession  from  1783  to  1834,  there 
was  no  evidence  of  the  occupation  of  the 
land  by  any  member  of  the  Leyba  family 
subsequent  to  1839.  This  fact  of  *a  total  [239| 
absence  of  any  claim  to  the  land  made  by 
the  last  heirs  of  the  occupant,  and  that  the 
house  was  allowed  to  fall  into  ruins,  is 
strong  evidence  either  that  the  land  was 
abandoned  as  not  worth  cultivating,  or  that 
a  residence  there  had  become  too  dangerous  . 
by  reason  of  the  presence  of  hostile  Indians. 
In  this  connection  the  court  below  found  that 
the  evidence  as  to  the  settlement  and  oc- 
cupation of  the  tract  purporting  to  have 
been  granted,  continuity  of  possession,  culti- 
vation, residence,  improvement,  claim  of 
ownership,  notoriety  of  the  grant,  and 
knowledge  of  the  existence  in  the  community 
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or  by  the  oldest  inhabitants  now  living,  is 
80  vague,  contradictory,  and  uncertain  as  to 
be  almost  wholly  wanting."  In  the  absence 
of  dear  evidence  to  the  contrary,  we  deem  it 
our  duty  to  adopt  the  opinion  of  the  court 
below  in  that  particular.  United  States  v. 
Pendelh  185  U.  S.  189,  197,  46  L.  ed.  866, 
870,  22  Sup.  Ct.  Rep.  624. 

While,  in  construing  these  Spanish  grants, 
owing  to  the  loose  manner  in  which  they 
were  made  and  the  boundaries  described,  we 
have  been  extremely  liberal,  still  we  are 
bound  to  consider  that  grants  of  this  descrip- 
tion, as  of  all  others,  must  be  construed 
favorably  to  the  government,  and  the 
grantee  is  bound  to  show,  not  only  the  grant 
itself,  but  that  the  boundaries  were  fixed 
with  reasonable  certainty.  Blidell  v.  Orand- 
jean.  111  U.  S.  412,  437,  28  L.  ed.  321,  329, 
4  Sup.  Ct.  Rep.  475;  United  States  ▼. 
Oregon  d  C.  R,  Co.  164  U.  S.  526,  539,  41 
L.  ed.  541,  544,  17  Sup.  Ct.  Rep.  165. 

8.  But,  conceding  that  an  experienced  sur- 
yeyor,  acquainted  with  the  land  in  that 
neighborhood,  might  locate  the  boundaries 
of  this  tract,  there  is  a  still  more  serious 
difficulty  in  the  evidence  of  abandonment 
and  the  laches  of  the  claimant,  which  de- 
fenses may  properly  be  considered  together. 
Under  our  Anglo-Saxon  system  of  juris- 
prudence, questions  of  the  abandonment  of 
land  by  the  owner  rarely  arise,  since  they  are 
usually  sold  to  a  purchaser  or  to  the  state 
for  taxes;  but  the  Spanish  law  recognizes 
distinctly  the  right  to  abandonment.  It  is 
stated  in  1  Partidas,  Law  50,  p.  365,  that, 
"if  a  man  be  dissatisfied  with  his  immov-^ 
able  estate  and  abandons  it,  immediately  he 
departs  from  it  corporally,  with  an  intention 
that  it  shall  be  no  lon^r  his,  it  will  be- 
come the  property  of  him  who  first  enters 
thereon."  See  also  Hall's  Mexican  Law,  | 
1489.  The  same  principle  is  stated  by 
[240]E8crichei,  title,  Abandono  de  cosas:  *"If 
an  owner  voluntarily  abandons  a  thing, 
whether  personal  or  real,  with  intent  no 
longer  to  count  it  in  the  number  of  his  pos- 
sessions, because  it  is  useless  or  burden- 
some, or  for  mere  caprice,  he  loses  his  own- 
ership, and  the  first  who  occupies  it  makes 
it  his."  We  are  also  referred  by  counsel  to 
a  law  of  the  Departmental  Council  of  New 
Mexico,  enacted  in  1837,  which  declares  that 
'"every  individual  who  abandons  the  land 
upon  which  he  has  settled,  and  which  he  ac- 
quired by  grant,  with  the  intention  of  es- 
tablishing himself  elsewhere  to  live  there, 
and  does  not  leave  someone  to  take  his 
place  in  ordinary  labor,  shall  lose  the  real 
propertv  he  had  acquired."  See  also  Landes 
y.  Perkins,  12  Mo.  238,  256;  Sideok  v.  Duron, 
67  Tex.  25C$,  3  S.  W.  264. 

As  there  is  no  testimony  tending  to  show 
that  the  Leybas  ever  sought  to  resume  pos- 
session of  the  land  after  the  death  of  Juan 
Angel,  in  1839,  there  was,  at  least,  a  pre- 
sumption of  abandonment.  Not  only  is 
there  no  evidence  tending  to  show  possession 
^  of  the  land  by  representatives  of  the  orig- 
inal grantee  since  1839,  but  for  sixty  vears 
thereafter  there  was  no  attempt  made  to 
assert  title  thereto.  By  |  7  of  the  private 
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land  claims  act  [26  Stat,  at  L.  854,  chap» 
539,  U.  S.  Comp.  Stat.  1901,  p.  765],  "aJl 
proceedings"  therein  "shall  be  conducted,, 
as  near  as  may  be,  according  to  the  practice 
of  the  courts  of  equity  of  the  United  States;" 
and,  by  §  13,  no  claim  shall  be  allowed  upon 
an  imperfect  title  unless  "the  claimant 
would  have  had  a  lawful  right  to  make 
perfect  had  the  territory  not  been  acquired 
by  the  United  States;"  nor  upon  a  perfect 
title,  "  if  the  same  was  not  at  said  date  al- 
ready complete  and  perfect."  While  it  is- 
true  that  we  have  held  that  evidence  of  pos- 
session since  the  date  of  the  treaty  cannot- 
be  regarded  as  an  element  going  to  make  un 
a  title  (Crespin  v.  United  States,  108  U.  S. 
208,  42  L.  ed.  438,  18  Sup.  Ct.  Rep.  53; 
Hayes  v.  United  States,  170  U.  S.  037,  653, 
42  L.  ed.  1174,  1180,  18  Sup.  Ct.  Rep.  735; 
Hays  V.  United  States,  175  U.  S.  248,  259, 
44  L.  ed.  150,  154,  20  Sup.  Ct.  Rep.  80),  it 
does  not  follow  that  abandonment  of  the 
land,  and  failure  to  assert  a  title  since  the 
treaty,  may  not  operate  as  a  bar.  It  is  clear 
that,  in  the  establishment  of  a  title  as  of 
a  certain  date,  possession  subsequent  to  that 
date  *i8  of  no  value;  but, considering  the  title [241 J 
to  have  been  sufficient  as  of  that  date,  fail* 
ure  to  assert  such  title  within  a  reasonable 
time  thereafter  opens  the  case  to  the  defense 
of  laches. 

In  United  States  v.  Moore,  12  How.  209, 
13  L.  ed.  958,  it  was  said  of  a  Spanish  grant 
in  Louisiana :  "  We  are  called  on  to  decide 
in  this  case  according  to  the  rules  governing 
a  court  of  equity,  and  are  bound  to  give  due 
weight  to  lapse  of  time.  The  party  was 
under  no  disability,  and  slept  on  his  rights, 
as  he  now  claims  them,  for  nearly  fifty  years^ 
without  taking  a  single  step.  He  makes  no 
excuse  for  his  long  delay,  and  cannot  now 
get  relief  by  having  his  title  completed.  No 
case  has  come  within  our  experience  where 
the  obscurity  and  antiquity  of  the  transac- 
tion more  forcibly  than  in  the  present  case 
required  a  court  of  equity  to  bar  a  com- 
plainant on  legal  presumptions  founded  on 
lapse  of  time ;  and  where  tne  bar  should  take 
the  place  of  individual  belief."  To  the  same 
efi^ect  are  Oildersleeve  v.  New  Mexico  Min. 
Co,  161  U.  S.  673,  40  L.  ed.  812,  16  Sup.  Ct. 
Rep.  663,  and  United  States  v.  Martinez^ 
184  U.  S.  441,  46  L.  ed.  632,  22  Sup.  Ct. 
Rep.  422. 

There  are  facts  connected  with  this  cass 
which  render  the  doctrine  of  laches  pecu- 
liarly applicable.  This  land  passed  into  the 
possef^ion  of  the  United  States  under  the 
treaty  with  Mexico  of  1848.  Possession  of 
the  land  had  then  been  abandoned  by  the 
descendants  of  the  grantees  for  at  least  nine 
years,  and  probably  longer.  In  1854,  six 
years  after  the  treaty,  a  surveyor  general 
was  appointed  for  New  Mexico  (10  Stat,  at 
L.  308,  chap.  103),  whose  duty  it  was  to 
ascertain  the  origin,  nature,  character,  and 
existence  of  all  claims  to  lands  under  the 
laws,  usages,  and  customs  of  Spain  and 
Mexico,  and  report  to  Congress  with  a  view 
of  confirming  bona  fide  grants,  and  giving 
full  effect  to  the  treaty.  No  action  appears 
to  have  been  taken  before  him  to  ascertain. 
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the  validity  or  boundaries  of  this  grant,. al* 
though  the  act  seems  to  have  remained  in 
force  until  1801,  when  the  court  of  private 
land  claims  was  created.  The  public  land 
surveys  were  extended  over  the  tract  in 
18G1;  homestead  and  other  entries  wjre 
made,  improvements  established,  patents  se- 
cured, mines  opened  and  developed,  but  no 
attempt  made  to  assert  the  rights  of  the 
grantee  or  his  descendants.  The  court  of 
private  land  claims  was  established  in  1801, 
C242]and  all  persons  having  imperfect  *titles  were 
required  to  present  them  within  two  years, 
and  all  having  perfect  titles  had  the  right, 
but  were  not  bound,  to  apply  to  that  court 
for  confirmation  of  such  title.  It  was  not 
until  1800  that  the  petition  in  this  case 
was  filed  by  a  person  who  appears,  in  1805, 
to  have  found  lineal  descendants  of  the  orig- 
inal grantee,  from  whom  he  had  secured 
deeds  of  this  abandoned  grant,  the  very  ex- 
istence of  which  seems  to  have  been  forgot- 
ten. If  this  be  considered  an  imperfect 
ffrant,  the  right  to  file  it  expired  years  ago ; 
if  it  be  a  perfect  grant,  as  now  claimed, 
we  see  no  reason  why  the  owner  may  not 
prosecute  his  claim  in  the  territorial  courts. 
Without  expressing  an  opinion  as  to  whether 
this  was  a  perfect  or  imperfect  grant  within 
the  meaning  of  the  law,  or  whether  the 
boundaries  might  not  still  be  ascertained  by 
a  survey,  we  are  satisfied  that  it  is  one 
which  the  court  of  private  land  claims  could 
not  be  called  upon  to  confirm,  and  that,  if 
for  no  other  reason,  the  petition  should  be 
dismissed  upon  the  ground  of  laches. 

The  decree  of  the  court  beloto  U  therefore 
uffirmed. 

On  petition  for  modification. of  the  above 
decree  of  affirmance,  Mr.  Justice  Brown  an- 
nounced on  June  1,  1003,  the  Order  of  the 
court  that  such  decree  be  amended  by  adding 
the  following  words :  "So  far  as  such  decree 
orders  that  the  petition  be  dismissed,  but 
without  prejudice  to  such  further  proceed- 
ings as  petitioner  may  be  advised  to  take.*' 


OEORGE  C.  RANKIN,  Receiver,  etc.,  Plff. 

in  Err,, 

FIDELITY  INSURANCE,  TRUST  &  SAFE 
DEPOSIT  CX)MPANY. 

(See  S.  C.  Reporter's  ed.  242-254.) 

National  banks — personal  liability  of  ahare- 
holder — when  pledgee  liable  as  otoner — 
evidence — province  of  court  and  jury. 

1.  A  pledgee  of  national  bank  stock  which  he 
took  as  collateral  security  for  a  loan  la  not 
chargeable  with  the  personal  liability  for  the 
debts  of  the  bank  imposed  on  "shareholders" 


Note. — On  enforcement  of  Btatutory  liability 
cf  stockholders  in  national  hank — see  note  to 
Williamson  v.  American  Bank.  52  C-  C.  A.  6. 

As  to  toho  are  liable  as  shareholders  in  na- 
tional hanks — see  notes  to  Barle  v.  Carson,  46 
€.  C.  A.  503 ;  and  Beal  ▼.  Essex  Sav.  Bank,  16 
C.  C.  A.  130. 
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by  U.  S.  Rev.  Stat.  |  5151  (U.  8.  Comp.  Stat. 
1901,  p.  3465),  nnless  he  has  either  become 
the  owner  of  the  shares  In  fact,  or  has  held 
himself  out  to  he  the  owner,  and  thereby 
estopped  himself  to  deny  his  personal  lia- 
bility as  such. 

2.  A  memorandum  made  by  the  assignee  of  a 
pledgeor  of  national  bank  stock,  without  the 
knowledge  or  acquiescence  of  the  pledgee,  to 
the  effect  that  sach  stock  had  been  converted 
by  the  latter  and  did  not  sell  for  enough  to 
pay  the  debt  for  which  It  was  pledged,  is 
inadmissible  in  evidence  on  the  issue  whether 
such  pledgee  had  become  the  owner  of  the 
shares,  and  as  such  chargeable  with  the  per- 
sonal liability  of  the  shareholders, — especial- 
ly where  such  memorandum  was  obviously 
nntrue,  as  the*stock  had  never  been  sold. 

8.  Whether  a  pledgee  of  national  bank  stock 
Is  estopped  to  deny  his  personal  liability  as 
a  shareholder  by  speaking  of  himself  as  hold- 
ing or  owning  the  stock,  in  letters  to  the 
officers  of  the  bank,  who  understood  per> 
fectly  the  capacity  in  which  such  stock  was 
retained.  Is  a  question  for  the  jury. 

4.  .A  pencil  memorandum  In  the  stock  ledger 
.of  a  national  bank,  at  the  top  of  an  account 
with  the  person  to  whom  certain  pledg<*d 
shares  of  stock  had  been  transferred  at  the 
request  of  the  pledgee,  which  consists  merely 
of  the  name  of  the  latter,  with  whom  the 
correspondence  in  regard  to  such  account  was 
carried  on,  is  Inadmissible  In  evidence  ou 
the  issue  whether  such  pledgee  had  become 
the  owner  of  the  stock  and  was  chargeable 
with  the  personal  liability  of  a  shareholder. 

6.  A  case  which  turns  upon  the  proper  con- 
clusions to  be  drawn  from  a  commercial  cor> 
respondence,  In  connection  with  other  facts 
and  circumstances,  is  properly  referred  to  a 
jury,  although  the  construction  of  written 
Instruments  is  ordinarily  a  question  for  the 
court. 

[No.  178.] 

Argued  February  26,   21,  1903.     Decided 

April  6,  190S. 

TN  ERROR  to  the  United  States  Circuit 
X  Ck>urt  of  Appeals  for  the  Third  Circuit 
to  review  a  judgment  which  affirmed  a  judg- 
ment of  the  Circuit  Court  for  the  Eastern 
District  of  Pennsylvania  entered  upon  a  ver- 
dict for  the  defendant  in  an  action  to  re- 
cover an  assessment  upon  shareholders  in  a 
national  bank.    Affirmed. 

See  same  case  below,  46  C.  C.  A.  509,  108 
Fed.  476. 

Statement  hj  Mr.  Justice  Browns 
This  was  an  action  at  law  by  the  receiver 
of  the  Keystone  National  Bank  of  Erie^ 
Pennsylvania,  against  the  defendant  com- 
pany,  as  the  actual  owner  and  holder  of 
172%  shares  of  the  capital  stock  of  the 
bank,  standing  upon  its  books  in  the  name 
of  oHieJfcWllliam  W.  Hand,  to  recover  an  as- 
sessment upon  the  shareholders  of  100  per 
cent  made  by  the  Comptroller  of  the  Cur^ 
rency  pursuant  to  Rev.  Stat.  S6161  (U.  8. 
Comp.  Stat  1001,  p.  3405). 

The  facts  of  the  case  are  substantially  ai 
follows:  On  November  15,  1800,  Delama- 
ter  k  Co.,  a  banking  firm  of  Meadville,  Pa., 
borrowed  $15,000  of  defendant  company,  in 
renewal  of  prior  loans,  giving  therefor  their 

189  tr.  s. 


S002. 


Rankik  v.  Fidelity  Ins.  T.  &  S.  D.  Co. 


248-245 


note  for  Rixtv  days,  and  as  collateral  se- 
curity dci.osited  230  shares  of  the  capital 
stock  of  the  Keystone  National  Bank  of  the 
par  value  of  $100  per  share,  standing  in  the 
name  of  the  individual  members  of  the 
6rm.  The  shares  were  valued  at  the  time 
at  par,  $23,000;  the  bank  was  in  good 
credit,  and  for  twenty-seven  years  had  regu- 
larly, and  was  then  paying,  semianniuU  divi- 
dends. With  its  certificates  of  stock  thus 
deposited,  powers  of  attorney  signed  by  the 
individual  nolders  of  the  stock  were  also  de- 
livered to  the  defendant.  These  documents 
{S44]  empowered  the  defendant  to  'transfer  the 
shares — ^the  name  of  the  transferee  and  the 
attorney  being  blank. 

Twenty  days  thereafter,  and  on  December 
5,  1800,  Delamater  &  Co.  failed  and  made  a 
general  assignment  for  the  benefit  of  their 
creditors,  and  on  December  17,  defendant 
having  received  notice  of  the  assignment, 
wrote  to  the  assignees  declining  to  renew  the 
note,  but  oflTering  to  anticipate  its  payment 
and  return  the  collaterals.  It  seems  the 
assets  of  Delamater  &  Co.  were  insufiicient 
for  this  purpose. 

On  January  10,  1891,  defendant  sent  to 
the  Keystone  National  Bank  of  Erie  the 
original  certificates,  deposited  as  collateral, 
and  requested  the  bank  to  transfer  the 
shares  to  William  W.  Hand,  a  clerk  in  the 
employ  of  the  defendant.  Three  days  later, 
and  on  January  13,  the  bank  paid  a  semi- 
annual dividend  of  2  per  cent,  but  it  does 
not  appear  who  received  this  dividend, 
which  proved  to  be  the  last  one  paid  by  the 
bank.  The  transfer  was  made  on  the  books 
of  the  bank,  and  new  certificates  issued  in 
the  name  of  Hand,  dated  January  15,  1891, 
and  w^re  transmitted  by  the  bank  to  the 
company,  which  acknowledged  receipt  of 
the  stock,  and  stated  that  it  would  like  to 
have  a  bid  for  the  stock  "if  vou  know  of  a 
purchaser."  Hand  sismed  the  transfer  in 
blank  on  the  back  of  tnese  certificates,  and 
in  that  form  they  were  retained  by  the  de- 
fendant. There  was  no  receipt  for  the  cer- 
tificates except  a  memorandum  in  the  hand- 
writing of  the  clerk  on  the  stub  of  the  stock 
book :  "  Sent  to  the  Fidelity  Insurance, 
Trust,  and  Safe  Deposit  Company,  Phila- 
delphia, Penn.,  1/17/91." 

Fourteen  months  thereafter,  and  on 
March  16,  1892,  the  Comptroller  of  the  Cur- 
rency, finding  that  the  capitel  of  the  bank 
was  impaired,  ordered  an  assessment  of  25 
per  cent  on  the  capitel  stock  to  make  ffood 
the  deficiency.  The  assessment  upon  these 
shares  amounted  to  $5,750.  This  amount 
was  paid  by  the  defendant  and  eftATg^  on 
ite  books  to  Delamater  &  Co.  as  an  addi- 
tional advance.  Ite  check  was  sent  to  the 
bank  in  a  letter  signed  by  Mr.  Hand. 

On  December  22,  1892,  pursuant  to  Rev. 
Stet.  8  5143  (U.  S.  Comp.  Stet  1901, 
p.  8463),  and  with  the  approval  of  the 
Comptroller  of  the  Currency,  the  capital 
stock  of  the  bank  was  reduced  from  $250,- 
(S46]000  to  $150,000,  'divided  into  1,500  shares 
of  $100  each.  Thereupon,  and  on  January 
24,  1893,  the  defendant  sent  to  the  bank  the 
oertifieatas  for  230  shares,  and  on  February 
189  V.  8.         U.  8..  Book  47. 


7  received  the  certificates  in  the  name  of 
Hand,  for  172^4  shares,  being  the  reduced 
number.  Hand  signed  a  transfer  in  blank 
on  the  back  of  the  certificates,  and  in  that 
form  they  remained  in  the  possessicm  of  the 
defendant.  On  March  20,  1894,  the  vice 
president  of  the  defendant  company  ad- 
dressed a  letter  to  the  bank,  steting  that  the 
company  held  172Vi  shares  of  the  stock 
registered  in  the  name  of  W.  W.  Hand,  and 
requesting  a  copy  of  their  last  stetement 
and  any  other  information  regarding  the 
business  of  the  bank,  and  as  to  whether 
there  were  any  sales  of  stock,  saying  "We 
would  like  to  sell  our  holdings,  if  market- 
able." No  reply  being  received  to  this  let- 
ter, the  defendant  company  repeated  ite  sub- 
stence  in  another  letter  of  April  4,  steting 
that  "as  we  have  a  loan  of  $22,000  depend- 
ing upon  the  value  of  172Vs  shares,  we  de- 
sire the  above  information."  Several  other 
letters  were  written  to  the  same  purport. 

,  On  June  20,  1897,  the  Keystone  National 
lEfank  closed  its  doors,  on  July  26,  the  Comp- 
troller of  the  Currency  appointed  a  receiver, 
and  on  November  3  orderea  an  assessment  of 
100  per  cent  on  the  stockholders.  Where- 
upon this  action  was  brought  to  recover  an 
assessment  of  $17,500  on  the  shares  regis- 
tered in  the  name  of  Hand. 

The  case  was  tried  before  a  junr,  and  the 
question  submitted  to  them  "whether,  before 
this  Keystone  National  Bank  failed,  the  de- 
fendant company,  the  Fidelity  Trust  Com- 
pany of  this  city,  was  the  real  owner  of 
these  shares  of  stock,  or  whether  it  contin- 
ued to  be  the  pledgee  of  the  stock, — whether 
the  stock  had  become  theirs  in  the  sense  in 
which  we  use  in  ordinary  speech  the  word 
'owner,'  or  whether  it  had  been  continued  to 
be  pledged  to  them  as  collateral  security  for 
the  payment  of  the  note  which  has  been  of- 
fered in  evidence." 

Upon  the  issue  thus  submitted  the  jury 
returned  a  verdict  for  the  defendant,  upon 
which  judgment  was  entered,  and  the  case 
taken  to  the  circuit  court  of  appeals  upon 
writ  of  error.  That  court  affirmed  the 
judgment.     46  C.  C.  A.  509,  108  Fed.  476. 

Mr,  Asa  W.  Waters  argued  the  cause 
and  filed  a  brief  for  plaintiff  in  error: 

The  trial  court  erred  in  excluding  from  the 
jury  the  evidence  that  defendant,  upon  ite 
notice  that  it  owned  the  shares,  had  been  en- 
tered upon  the  books  of  the  bank,  before  ite 
failure,  as  a  stockholder,  by  the  bank's  cash- 

Carey  v.  WiUiatM,  25  C.  C.  A.  227,  51  U. 
S.  App.  204,  79  Fed.  906;  Tumhull  v.  Pay- 
son,  95  U.  S.  418,  24  L.  ed.  437. 

The  refusal  of  the  trial  court  to  permit 
the  assignees  to  testify  that  their  memory 
was  refreshed  and  recollections  confirmed  as 
to  the  representetions  made  by  the  officers  of 
the  defendant  company  to  them,  by  their 
own  official  report,  was  error. 

Greenl.  Ev.  Lewis's  ed.  1896,  8  436. 

Defendant  in  error  is  estopped  to  deny 
ownership  of  the  172)  shares,  to  the  in- 
solvent bank's  creditors. 

Priestly  ▼.  Fernie^  3  Hurlst.  &  C.  977; 
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Bigelow,  Estoppel,  5ih  ed.  124;  Kingaley  v. 
Davu,  104  Maaa.  178;  Kirk  v.  Hartman,  63 
Pa.  97;  2  Morawetz,  Priv.  Corp.  S  870;  Ho- 
bart  V.  Johnson,  19  Blatchf.  359,  8  Fed.  495; 
Langiry  v.  WaMoce,  38  C.  C.  A.  510,  97 
Fed.  867;  Upton  v.  Englehart,  3  Dill.  496, 
Fed.  Caa.  No.  16,800;  Schaluoky  v.  Field, 
124  111.  617,  16  N.  £.  904;  Sawyer  v.  Hoag, 
17  Wall.  010,  21  L.  ed.  731;  Bouvier,  Law 
Diet,  title  Estoppel;  Bigelow,  Estoppel,  4th 
ed.  445;  Lewis  v.  Carstairs,  5  Waita.  &  S. 
205;  Turnipseed  v.  Hudson,  50  Miss.  429, 
19  Am.  Rep.  15;  Mayer  v.  Ramsey,  46  Tex. 
371;  Coleman  v.  Pearce,  26  Minn.  123,  1  N. 
W.  846;  Vermont  Copper  Min.  Co,  v.  Orms- 
hy,  47  Vt.  709;  Barnard  v.  German  Ameri- 
can Seminary,  49  Mich.  444,  13  N.  W.  811; 
Pawson  V.  Drown,  10  C.  C.  A.  135,  27  U.  8. 
App.  49,  61  Fed.  874;  Philadelphia,  W,  d 
B,  R.  Co.  V.  Howard,  13  How.  307,  335,  337, 
14  L.  ed.  157,  169,  170;  Dickerson  v.  Col- 
grove,  100  U.  S.  578,  580,  584,  25  L.  ed.  618, 
619,  021;  Southern  L,  Ins.  Co.  v.  McCain, 
96  U.  8.  74-86,  24  L.  ed.  653,  654;  Bronson 
V.  Chappell,  12  Wall.  681,  sub  nom.  Town- 
send  y.  Chappell,  20  L.  ed.  436;  Thompson 
V.  First  Nat.  Bank,  111  U.  S.  529,  28  L.  ed. 
507,  4  Sup.  Ct.  Rep.  689;  Ewart,  Estoppel. 

The  registry  of  the  ahare^  on  the  books  of 
the  bank  by  defendant  in  error  in  the  name 
of  W.  W.  Hand,  its  agent,  in  contemplation 
of  law  was  a  registry,  upon  the  facta  in  this 
case,  in  its  own  name,  and  doaea  ita  mouth 
to  contradict  ownership,  just  aa  if  ita  own 
name  had  been  regiatered.  Thia  ia  because 
of  the  leffal  identity  of  agent  and  principal. 

HubbelL  y.  Houghton,  86  Fed.  547 ;  Davis 
y.  Stevens,  17  Blatchf.  259,  Fed.  Caa.  No. 
3,653;  Case  y.  Small,  4  Woods,  78,  10  Fed. 
722. 

The  defendant  in  thia  caae  ia  not  a  "mere 
pledgee;"  it  at  leaat  became  a  mortgagee, 
and  it  U  "regiatered"  upon  the  booka  of  the 
bank  in  legal  effect,  because  of  the  legal  iden- 
tity of  agent  and  principal,  and  further, 
because  the  cashier  of  the  oank  did,  in  fact, 
enter  its  name  in  the  stock  ledger  of  the 
bank  aa  a  ahareholder. 

Oermania  Nat.  Bank  y.  Case,  99  U.  S.  628, 
26  L.  ed.  448. 

If  the  owner  tranafera  hia  aharea  to  an- 
other person  aa  collateral  aecurity  for  a 
debt  due  to  the  latter  from  auoh  owner,  and 
if,  by  the  direction  or  with  the  knowledge 
of  the  pledgee,  the  aharea  are  plaoed  on  the 
booka  of  the  aaaociation  in  such  a  way  aa 
to  imply  that  he  ia  the  real  owner,  then  he 
may  be  treated  aa  a  ahareholder. 

Pauly  y.  State  Loan  d  T.  Co.  165  U.  S. 
606,  41  L.  ed.  844,  17  Sup.  Ct.  Rep.  465. 

The  eatoppel  upon  all  the  eyidence  is  a 
question  of  law  for  the  court. 

Leirta  y.  Carstairs,  5  Watta  &  S.  205; 
Keating  Y.  Ome,  77  Pa.  89;  Ewart,  Estop- 
pel, pp.  189-191. 

Mr.  Ricliard  O.  Dale  argued  the  cause 
and  filed  a  brief  for  defendant  in  error: 

A  mere  pledgee  of  stock  ia  not  chargeable 
with  the  atockholder'a  liability,  where  he  ia 
not  regiatered  aa  owner. 

Anderson  y.  Philadelphia  Warehotise  Co. 
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111  U.  S.  479,  28  L.  ed.  478,  4  Sup.  Ct.  Rep. 
525;  National  Park  Bank  y.  Harmon,  25 
C.  C.  A.  214,  51  U.  S.  App.  148,  79  Fed.  891; 
Wilson  V.  Merchants*  Loan  d  T.  Co.  39  G- 
C.  A.  231,  98  Fed.  688;  Robinson  y.  South- 
em  Nat.  Bank,  36  C.  C.  A.  584,  94  Fed.  964  ; 
Matteson  v.  Dent,  176  U.  S.  521,  44  L.  ed. 
571,  20  Sup.  Ct.  Rep.  419;  Pauly  y.  Statt 
Loan  d  T.  Co.  165  U.  S.  606,  41  L.  ed.  844^ 
17  Sup.  Ct.  Rep.  465. 

The  books  of  a  corporation  in  themaelyea 
are  not  evidence,  againat  peraons  charged  aa 
atockholders,  to  establish  the  fact  of  their 
ownership  of  stock. 

Sigua  Iron  Co.  v.  Oreene,  44  C.  C.  A.  221^ 
104  Fed.  854,  31  C.  C.  A.  458,  88  Fed.  203, 
31  C.  C.  A.  477,  59  U.  S.  App.  555,  88  Fed. 
207 ;  Carey  v.  Williams,  26  C.  C.  A.  227,  61 
U.  S.  App.  204,  79  Fed.  906. 


Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

There  being  but  little  conflict  in  the  testi- 
mony aa  to  the  actual  facta,  the  question 
really  is  whether  the  court  should  have  sub- 
mitted the  case  to  the  jury,  or  instructed  a 
yerdict  for  the  plaintiflf. 

By  Rev.  Stat.  8  5151  (U.  S.  Comp.  Stat. 
1901,  p.  3465),  "  the  shareholders  of  every 
national  banking  aaaociation  shall  be  held 
individually  reaponsible,  equally  and  rata- 
bly, and  not  one  for  another,  for  all  con- 
tracts, debts  and  engagements  for  auch  as- 
sociation to  the  extent  of  the  amount  of 
their  stock  therein,  at  the  par  value  thereof^ 
in  addition  to  the  amount  invested  in  auch 
aharea;"  and  by  8  5234  (U.  S.  Comp.  Stat. 
1901,  p.  3507),  the  receiver  may,  upon  order 
of  the  proper  court,  enforce  this  individual 
liability. 

Moat  of  the  caaea  ariaing  under  this  aee- 
tion  have  turned  upon  the  queation  whether 
defendant  waa  in  fact  the  owner  of  th# 
aharea.  In  thia  connection  the  following 
propoaitiona  may  be  conaidered  aa  settled: 

1.  That  liability  may  be  eatabliahed  bj 
allowing  one'a  name  to  appear  upon  tlie 
booka  of  the  corporation  aa  owner,  though 
in  fact  he  be  only  a  pledgee.  Pullman  t. 
Upton,  96  U.  S.  328,  24  L.  ed.  818.  Nor 
can  the  real  owner  exonerate  himaelf  from 
reaponaibility  by  making  a  colorable  trans- 
fer of  the  atodc,  with  the  understanding 
that,  at  hia  Te<)ue^t,  it  ahall  be  retrans- 
ferred.  Oermanta  Nat.  Bank  v.  Case,  9^ 
U.  S.  628,  25  L.  ed.  448;  Bowden  y.  Jokm" 
son,  107  U.  S.  251,  sub  nom.  Adams  y.  John' 
son,  27  L.  ed.  386,  2  Sup.  Ct.  Rep.  246; 
Stuart  y.  Hoyden,  169  U.  S.  1,  42  L.  ed.  639, 
18  Sup.  Ct.  Rep.  274. 

2.  Stodcholdera  of  record  are  liable  for 
unpaid  inatalments,  thou£[h  in  fact  they 
may  have  parted  with  their  atock,  or  held 
it  for  othera.  Hawkins  v.  Qlenn,  131  U.  8. 
319,  33  L.  ed.  184,  9  Sup.  Ct.  Rep.  739. 

3.  A  mere  pledgee,  however,  wno  receive* 
from  hia  debtor  a  tranafer  of  shares,  aur- 
rendera  the  certificate  to  the  bank  and  takea 
out  new  onea  in  hia  own  name,  in  which  be 
ia  deacribed  as  "pledgee,"  and  holds  them 
afterwards  in  good  faith,  and  as  *oollateral[t47) 
security  for  \&  payment  of  his  debt,  is.  not 
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subject  to  personal  liability  as  a  share- 
holder. Pauly  ▼.  State  Loan  d  T.  Co,  165 
U.  S.  COO,  41  L.  ed.  844,  17  Sup.  Ct.  Rep. 
465.  But  it  is  otherwise  if  he  allow  his 
name  to  appear  on  the  book  as  owner,  or, 
being  the  owner,  makes  a  colorable  transfer 
of  the  stock.  Oermanxa  Nat.  Bank  y.  Caae^ 
99  U.  S.  628,  25  L.  ed.  448. 

Three  cases  in  this  court  are  specially  per- 
tinent to  the  one  under  consideration,  and 
we  have  little  more  to  do  than  to  point  out 
the  salient  facts  of  each  and  determine  by 
which  one  of  th^m  this  case  is  controlled. 

In  Germania  Nat.  Bank  v.  Case,  99  U.  S. 
628,  25  L.  ed.  448,  it  appeared  that  the  Ger- 
mania  Bank   lent  $14,000   to   the   firm   of 
Phelps,  McCullough,  A  Co.,  who,  to  secure 
the   payment  of  the   loan,  pledged   to  the 
bonk  100  shares  of  the  stock  of  the  Cresc^t 
City  Bank,  with  power,  on  nonpayment  of 
the  note,  to  dispose  of  the  stock  for  cash  at 
public  or  private  sale,  without  recourse  to 
^al    proceedings.      At    the   same    time    a 
power  of  attorney  was  given,  authorizing  a 
transfer  of  the  stock  to  the  Germania  Bank. 
The   note   not   being   paid   at  maturity,   a 
transfer  was  made  to  the  Germania  Bank 
on  the  transfer  books  of  the  Crescent  City 
Bank.      The  stock  was  subsequently  trans- 
ferred to  one  of  the  clerks  of  the  Germania 
Bank  with  an  understanding  between  him 
and  the  officers  of  the  bank  that  he  should 
retransfer  it  at  their  reouest.     It  was  held 
that,  notwithstanding  the  transfer  to  the 
derk,  the   stock   remained   subject  to  the 
link's  control;  that  the  transfer  was  made 
to  evade  the  liability  of  the  true  owners; 
and  that,  as  Phelps,  McCullough,  &  Co.  had 
eeased  to  be  the  owners  of  the  stock,  the 
bank  was  liable.     The  liability  was  put  by 
the  court  upon  the  ground  that  the  stock 
was  transferred  to  the  Germania  Bank  upon 
the  transfer    books  of   the   Crescent   uity 
Bank,  and  thereby  the  bank  became  subiect 
to  the  liabilities  of  a  stockholder,  and  that, 
as  a  transfer  of  the  stock  to  its  clerk,  Wal- 
do, was  colorable,  it  had  not  exonerated  it- 
self from  that  liability. 

The  case  is  distinguishable  from'  the  in- 
stant case  by  the  fi^  that  the  stock  was 
actually  transferred  to  the  bank  upon  the 
transfer  books  of  the  Crescent  City  Bank, 
which  thus  appeared  as  owner,  and  that  the' 
subsequent  transfer  to  Waldo  was  merely 
M81*colorable.  There  was  also  the  further  fact 
that  the  Crescent  City  Bank  was  in  a  fail- 
ing condition  when  the  transfer  to  Waldo 
was  made,  and  there  was  no  reasonable  doubt 
that  the  defendant,  Germania  Bank,  knew 
it,  and  made  the  transfer  to  escape  respon* 
Sibil  ity.  *  In  the  present  case  the  stock  was 
never  transferred  to  the  defendant,  and  the 
transfer  to  Hand  took  place  within  two 
months  of  the  time  of  the  original  pledge, 
when  the  Keystone  Bank  was  supposed  to 
be  perfectly  solvent,  and  remained  so  for 
more  than  a  year  thereafter,  when  the  as- 
sessment of  25  per  cent  was  made,  the  bank 
continuing  in  business  until  June  20,  1897, 
more  than  six  years  after  the  transfer  to 
Hand.  { 

In  Anderson  t.  Philadelphia  Warehouse 
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Co.  Ill  U.  8.  479,  28  L.  ed.  478,  4  Sup.  Ct 
Rep.  525,  the  law  as  laid  down  in  the  prior 
case  was  somewhat  relaxed,  and  a  tenaenc^ 
manifested  to  look  more  closely  at  the  equi- 
ties. In  that  case  Blumer  &  Co.  borrowed 
a  sum  of  money  from  the  defendant,  and  as* 
security  for  the  loan  transferred  450  sharea 
of  stock  of  the  First  National  Bank  of  Al- 
lentown  standing  in  the  name  of  one  Kem^ 
a  partner  in  the  firm  of  Blumer  A  Co.,  oi» 
the  books  of  the  bank,  and  had  a  new  certi- 
ficate issued  in  the  name  of  one  Henry,  pres- 
ident of  the  defendant  warehouse  company. 
The  fact  of  the  transfer  of  this  stock  to  its 
president  was  brought  to  the  attention  of 
the  directors  of  the  warehouse  company^ 
who  deemed  it  inadvisable  to  have  the  stodc 
stand  in  the  name  of  the  president,  and  it 
was  therefore  transferred  to  one  McCloskey, 
a  porter  in  the  employ  of  the  company,  and 
irresponsible.  McCloskey  never  had  posses- 
sion of  the  certificate,  and,  at  the  request  of 
the  warehouse  company,  gave  a  power  of 
attorney  for  the  sale  and  transfer  of  the 
stock,  and  shortly  thereafter  died.  The 
stock  was  subsequently  transferred  to  one-- 
Ferris,  another  employee,  also  irresponsible. 
Dividends  were  regularly  paid  on  this  stoclc 
to  Kern,  and  the  warehouse  company  never 
acted  as  a  shareholder.  It  was  held  that,, 
as  there  was  no  evidence  of  fraud  or  bad 
faith, — as  the  warehouse  company  was  never 
the  owner  of  the  stock,  and  never  held  itself 
out  as  such;  never  consented  to  a  transfer 
of  the  stock  on  the  books;  never  claimed 
dividends,  or  acted  as  a  shareholder,  or  ever 
pretended  to  be  anything  but  a  mere 
pledgee, — it  was  not  liable.  *Said  tbe  court  :[249J 
**The  creditors  were  put  in  no  worse  posi- 
tion by  the  transfers  that  were  made  than 
the^  would  have  been  if  the  stock  had  re- 
mained in  the  name  of  Kern,  or  Blumer  & 
Co.  who  were  always  the  real  owners."  It 
was  held  that,  as  the  defendant  promptly 
declined  to  allow  itself  to  stand  as  a  re^s- 
tered  shareholder,  because  it  was  unwilling 
to  incur  the  liability  such  a  registrv  would 
impose,  and  asked  that  the  transfer  be  made 
to  McCloskey,  from  that  time  the  case  stood 
precisely  as  it  would  if  the  transfer  had 
been  originally  made  to  him  instead  of  to 
Henry,  the  president  of  the  company.  "All 
this  was  done  in  good  faith,  when  the  bank 
was  in  good  credit  and  paying  large  divi- 
dends, and  years  before  its  faOure  or  even 
its  embarrassment."  The  case  differs  from 
this  onl^  in  the  fact  that  here  there  was 
some  evidence  (enough  to  go  to  the  jury) 
that  defendant  had  held  itself  out  as  the 
owner  of  the  shares. 

In  Pauly  v.  State  Loan  d  T.  Co,  165  U.  S. 
606,  41  L.  ed.  844,  17  Sup.  Ct.  Rep.  465,  the> 
stock  which  was  delivered  to  the  defendant 
aa  collateral  security  was  reissued,  and  new 
certificates  issued  to  the  defendant  as 
"pledgee."  It  was  held  that,  as  the  stock 
book  gave  information  that  the  defendant 
held  the  stock  as  pledgee  only,  it  was  not 
liable  to  an  assessment.  See  also  Robinson 
V.  Southern  Vat,  Bank,  180  U.  S.  295,  45 
L.  ed.  536,  21  Sup.  Ct.  Rep.  383:  Nationai 
Park  Bank  v.  Bamion,  25  C.  C.  A.  214,  51 
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U.  S.  Add.  148,  79  Fed.  891,  8.  C.  172  U.  S. 
€44,  43  L.  ed.  1182,  19  Sup.  Ct.  Rep.  877. 

There  is  no  doubt  whatever  that  the  de- 
fendant originally  took  blank  transfers  of 
the  oertificates  of  stock  in  Question  as  se- 
curity for  its  loan  to  the  Deiamaters;  that 
at  that  time  the  stock  was  worth  its  face 
value,  $23,000;  had  paid  dividends  for 
twenty- seven  years  prior  thereto,  and  was* 
in  good  credit.  To  charge  the  defendant 
with  liability  as  a  shareholder  it  must  be 
made  to  appear  that  it  had  either  become 
the  owner  of  the  shares  in  fact,  or  had  held 
itself  out  to  be  the  owner,  and  thereby  es- 
topped itself  to  deny  its  liability  as  such. 

Tlie  first  change*  in  its  attitude  toward 
the  stock  took  place  within  two  months  after 
the  original  pledge,  and  was  caused  by  the 
failure  of  the  cSlamaters,  which  occurred 
within  t;,wenty  days  after  the  loan  was  made. 
The  change  consisted  in  sending  back,  Jan- 
uary 10,  1801,  the  original  certificates,  and 
requesting  the  bank  to  transfer  the  shares 
(S60]to  Hand,  which  was  *done.  Defendant  evi- 
dently did  not  then  intend  to  become  the  owner 
of  the  stock,  as,  immediately  after  receiving 
notice  of  the  failure  of  the  Deiamaters,  the 
vice  president  of  the  company  addressed  a 
note  to  them,  or  their  assignees,  calling  at- 
tention to  the  note  and  the  pledge  of  the 
•stock,  and  saying  that  if  they  were  prepared 
to  anticipate  the  payment  of  the  note  and 
liavc  the  collateral  returned,  they  would  be 
^lad  to  so  arrange  it;  and  in  a  further  letter 
of  May  5,  1801,  to  the  Deiamaters,  he  noti- 
fied them  that  the  note  was  secured  by  the 
Keystone  Bank  stock,  and  "if  we  cannot 
eecuie  payment  for  the  note  and  interest,  I 
have  to  notify  you  that  we  shall  proceed  to 
oell  the  collateral  at  auction."  It  also  ap- 
pears that  on  July  7,  1892,  the  vice  presi- 
dent of  the  company  addressed  a  letter  to 
the  auditor  of  the  Delamater  estate,  notify- 
ing him  of  their  claim  against  that  estate 
upon  the  note  for  $15,000,  and  stating  that 
the  company  held  the  shares  of  the  Key- 
stone Bank  as  collateral  for  the  loan. 
Thereafter,  and  on  March  30,  1893,  the  com- 
pany received  a  dividend  of  $795.60,  to 
which  it  was  undoubtedly  entitled  as 
pledgee. 

Even  80  late  as  1894  the  vice  president  of 
the  defendant  company  addressed  a  note  to 
the  Keystone  Bank,  requesting  information 
regarding  their  business;  whether  there  had 
been  any  sales  of  the  stock  and  at  what 
price,  and  saying  that  "as  we  have  a  loan 
of  $22,000  depending  upon  the  value  of 
172  y,  shares,  we  desire  the  above  informa- 
tion." It  is  true  that  the  defendant  in 
1892  paid  an  assessment  of  $5,750  upon  this 
tftock,  but  the  amount  was  charged  to  the 
Deiamaters  as  an  additional  advance,  and 
was  evidently  paid  to  save  its  interest  in  the 
stock  from  forfeiture.  Rev.  SUt  §  5205 
<U.  S.  Comp.  SUt  1901,  p.  3495),  as 
mnended  in  1870  (19  Stat  at  L.  64,  chap. 
156,  U.  S.  Comp.  Stat.  1901,  pp.  3509,  2398, 
3500,  3514).  It  is  not  easy  to  see  how  the 
defendant  could  have  done  otherwise  than 
it  did  without  prejudice  to  its  own  rights, 
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as  well  as  to  the  rights  of  the  assignees  of 
the  pledgeors. 

It  is  also  evident  that  the  assignees  of 
the  Deiamaters  treated  the  interest  of  the 
defendant  in  the  stock  as  a  mere  pledge, 
since  in  their  account  filed  in  the  court  of 
common  pleas  of  Crawford  county,  July  13, 
1806,  they  charge  themselves  in  the  account 
as  follows:  "Equities  in  stocks  and  bonds, 
pledges  as  collateral  on  loan  unadjusted,  as 
follows:  (a)  $23,000,  stock  of  *the  Key-[MI] 
stone  National  Bank  of  Erie,  pledged  for  & 
loan  of  $15,000,  appraised  at  $8,000."  Proof 
was  offered  that  in  this  account  the  as- 
signees had  made  another  entry,  "said  stock 
having  been  converted  by  the  holder  of  the 
note,  and  said  stock  having  been  assessed  to 
the  amount  of  25  per  cent  of  its  face  value, 
did  not  sell  for  enough  to  pay  the  debt  for 
which  it  was  pledged."  This  memorandum 
was  excluded,  and  properly  so,  by  the  court 
below,  inasmuch  as  it  was  a  mere  assertion 
of  fact  made  by  these  assignees  without  the 
knowledge  of  the  defendant.  The  company 
could  not  be  bound  by  a  statement  thus 
made  by  these  assignees  without  its  knowl- 
edge or  acquiescence.  Again,  it  was  ob- 
viously untrue,  as  the  stock  had  never  been 
sold.  Evidently  all  that  was  intended  by 
the  word  "converted"  was  that  the  stock  was 
not  worth  enough  "to  pay  the  debt  for  which 
it  was  pledged."  There  can  be  no  doubt 
that  defendant  would  have  been  willing  at 
any  time  to  surrender  the  stock  upon  pay- 
ment of  the  debt,  and  that  it  retained  it 
simply  because  it  was  forced  to  do  so. 

It  is  also  true  that  a  number  of  letters 
were  written  during  the  time  the  defendant 
held  possession  of  its  certificates,  in  which 
it  made  inquiries  as  to  the  value  of  the 
stock,  the  number  of  sales  made,  and  spoke 
of  itself  as  holding  or  owning  the  stodc 
which  it  desired  to  sell,  and  that  Hand  once 
or  twice  voted  the  shares  by  proxy;  but  the 
bank  clearly  could  not  have  been  misled,  as 
the  nature  of  such  ownership  was  shown  in 
the  letter  of  April  4,  1894,  in  which  they 
spoke  of  a  loan  of  $22,000  depending  upon 
the  value  of  172^^  shares,  and  repeatedly 
thereafter,  and  as  late  as  April,  1897,  said 
they  were  anxious  to  sell  this  stock  "to 
dose  an  account"  for  which  it  was  collat- 
eral. 

If  such  representations  had  been  made 
either  by  a  formal  entry  upon  the  books  of 
the  bank  or  to  the  public,  or  to  anvone 
who  could  have  been  prejudiced  by  t^em, 
defendant  might  be  hela  to  be  estopped,  but 
as  they  were  made  to  officers  of  the  bank, 
who  understood  perfectly  the  capacity  in 
which  the  defendant  retained  the  stock,  it 
was  properly  held  to  be  a  question  for  the 
jury. 

Plaintiff  also  offered  to  show  in  the  stock 
ledger  of  the  *bank  over  the  name  of  W.  W.[t6Sl 
Hand,  in  an  account  opened  with  him  at  the 
request  of  the  defendant,  a  pencil  memoran- 
dum at  the  top  of  the  page  in  these  words: 
\  "Fidelity  Trust  k  Safe  Deposit  Company, 
Philadelphia."  As  it  does  not  appear  who 
'  made  this  memorandum,  when  or  for  what 
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purpoee  it  was  made,  or  what  it  was  in- 
tended to  indicate,  it  was  properly  excluded 
from  the  consideration  of  the  jury.  It  was 
probably  explanatory  of  the  fact  that  cor- 
respondence with  re^rd  to  Hand's  account 
was  kept  up  with  uie  defendant  company. 
It  had  no  tendency,  however,  to  show  any- 
thing inconsistent  with  defendant's  position 
as  pledgee  of  the  stock.  As  the  stock  stood 
m  Hand's  name,  the  entry  had  no  tendency 
to  prove  ownership  in  another.  Carey  v. 
Wi7/taiiw,  25  C.  C.  A.  227,  51  U.  S.  App. 
204,  79  Fed.  906;  Sigua  Iron  Co,  v.  Greene, 
44  G.  C.  A.  221,  104  Fed..  854. 

The  fact  that  the  certificates  were  put  in 
ihie  name  of  Hand,  though  calculated  upon 
its  face  to  awaken  suspicion,  wrought  no 
material  change  in  the  situation.  If  de- 
fendant were  in  fact  the  owner  of  the 
shares,  it  could  not  avoid  liability  by  listing 
them  in  the  name  of  another.  Oermania 
yet.  Bank  v.  Case,  99  U.  S.  628,  25  L.  ed. 
448.  If  it  were  the  pledgee,  it  had  the 
option  of  listing  these  shares  in  its  own 
name  as  pledgee;  Pauly  v.  State  Loan  do  T, 
Co.  165  U.  S.  606,  41  L.  ed.  844.  17  Sup.  Ct. 
Rep.  465;  or  in  the  name  of  another  and 
irresponsible  party,  even  though  this  were 
done  for  the  purpose  of  avoiding  liability. 
Anderson  v.  Philadelphia  Warehouse  Co. 
Ill  U.  S.  479,  28  L.  ed.  478,  4  Sup.  Ct.  Rep. 
525.  The  creditors  were  not  injured,  since 
if  the  exact  truth  had  appeared  upon  the 
face  of  the  certificates,  by  registering  the 
shares  as  pledgee,  they  would  have  had  no 
recourse  against  the  defendant.  Upon  the 
other  hand,  if  defendant  had  really  owned 
the  shares,  it  would  have  been  a  fraud  to 
list  them  in  the  name  of  Hand.  Perhaps  it 
would  have  been  less  open  to  criticism  to 
have  listed  them  in  its  own  name  as  pledgee, 
but  as  its  failure  to  do  so,  under  the  theory 
of  the  defendant  that  it  was  in  fact  the 

{pledgee,  misled  no  one,  it  should  not  be  held 
iab&  for  what  was  done  in  good  faith  and 
with^o  intent  to  defraud. 

The  case  then  really  turned  upon  the 
aetual  ownership  of  the  shares,  and  this 
question  was  properly  left  to  the  jury  as 
one  of  fact.  Although  the  construction  of 
SViwritten  instruments  is  one  *for  the  court, 
where  the  case  turns  upon  the  proper  con- 
dnsions  to  be  drawn  from  a  series  of  letters, 
particularly  of  a  commercial  character, 
taken  in  connection  with  other  facts  and  cir- 
cumstances, it  is  one  which  is  properly  re- 
ferred to  a  jury.  Brown  v.  M'Cfran,  14  Pet. 
479,  10  L.  ed.  550.  In  that  case  it  was  said 
l^  Mr.  Justice  Story  that  'there  certainly 
are  cases  in  which,  from  the  different  senses 
of  the  words  used  or  their  obscure  and  in- 
determinate reference  to  imexplained  cir- 
cumstances, the  true  interpretation  of  the 
language  may  be  left  to  the  consideration  of 
the  jury  for  the  purpose  of  carrying  into 
effect  the  real  intention  of  the  parties.  This 
is  especially  applicable  to  cases  of  commer- 
cial correspondence,  where  the  real  objects, 
and  intentions,  and  agreements  of  the  par- 
ties are  often  to  be  arrived  at  only  by  allu- 
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sions  to  circumstances  which  are  but  imper* 
fectly  developed."  This  case  is  specially  ap> 
plicable  to  the  one  under  consideration,  inas- 
much as  plaintiff  relies  chiefly  upon  the  fact 
that  defendant,  in  its  correspondence  with 
the  bank,  spoke  of  itself  as  owning  or  hold- 
ing the  shares  standing  in  the  name  of 
Hand.  Under  the  circumstances,  it  is  en- 
tirely possible  that  the  word  "owner"  may 
have  been  used  in  its  ordinary  sense,  or  a» 
representing  a  pledgee  upon  whom  the  own- 
ership of  the  shares  had  been  cast  by  tbe 
failure  of  the  pledgeor,  and  the  depreciation 
of  the  value  of  the  shares  to  an  amount  in- 
sufficient to  pay  the  note.  It  can  hardly  be 
possible  that  the  statute  was  intended  to 
impose  a  liability  upon  a  pledgee  who  had 
taken  the  shares  as  collateral  security,  and^ 
through  the  failure  of  the  pledgeors,  had 
been  forced  against  its  will  into  the  posi- 
tion of  ownership.  Such  a  result  mi^ht 
operate  to  destroy  altogether  the  possibility 
of  raising  money  upon  the  deposit  of  na- 
tional bank  shares  as  collateral.  See  also 
Fagin  v.  Connoly,  25  Mo.  94,  69  Am.  Dec 
450;  Prather  v.  Ross,  17  Ind.  495;  Roheri9 
V.  Bonaparte,  73  Md.  191,  10  L.  R.  A.  089, 
20  Atl.  018;  Macdonald  v.  MorriU,  154 
Mass.  270,  28  N.  E.  259. 

This  case  could  only  have  been  withdrawn 
from  the  jury  upon  the  theory  that,  taking 
all  the  testimony  together,  there  could  be  but 
one  reasonable  interpretation  put  upon  the 
conduct  of  the  defendant  with  respect  to 
these  certificates.  Such,  in  our  opinion,  is 
not  the  case.  The  fact  undoubtedly  was 
that  the  ^defendant  did  not  intend  to  imposet254] 
upon  itself  the  statutory  liability  of  a  share- 
holder, and,  considering  that  it  had  not  only 
lost  its  original  debt  of  $15,000  (less  a  small 
dividend)  by  the  failure  of  the  Delamaters, 
as  well  as  the  additional  assessment  of 
$5,750,  paid  to  save  the  shares  from  forfeit- 
ure, that  there  was  no  evidence  of  fraud  or 
double  dealing  in  its  conduct,  and  that  its 
liability  was  purely  a  technical  one,  it  was 
not  unnatural  for  the  jury  to  require  that 
such  liability  should  be  clearly  established, 
before  imposing  upon  it  an  additional  bur- 
den of  $17,250,  for  which  it  had  received  no 
possible  consideration. 

Some  stress  is  laid  by  the  plaintiff  upoD 
the  fact  that  neither  the  Delamaters  nor 
their  assignees  ever  gave  their  consent  to 
the  transfer  of  the  stock  to  Hand;  but,  as 
the  power  of  attorney  origihally  given  upon 
the  deposit  of  the  stock  expressly  author- 
ized such  transfer,  and  the  rights  of  the  de- 
fendant could  only  be  protected  in  that  way,, 
there  is  no  force  in  the  objection,  particu- 
larly in  view  of  the  fact  that  neither  the 
Delamaters  nor  their  assignees  complained 
of  such  transfer.  Being  an  act  which  it 
was  authorized  to  take  as  pledgee,  it  cannot 
be  made  responsible  as  owner  therefor. 

There  was  no  error  in  the  action  of  the 
Court  of  Appeals,  and  its  judgment  is  there* 
fore  affirmed. 


Mr.  Justice  Harlan  dissented. 
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f«66]  •CHARLES  J.  GLIDDEN,  Trustea.  Plff.  in 

Err,, 

V, 

JOHN  H.  HARRINGTON,  Collector. 

(See  S.  C  Reporter's  ed.  255-260.) 

Conatitutional  law  —  due  process  in  iawa- 
tion  proceedings. 

Due  prooeis  of  law  li  not  violated  by  proceed- 
ings taken  In  conformity  with  a  state  stat- 
ute providing  that  personal  property  held  In 
trust  shall  be  assessed  to  the  trustee,  which 
requires  the  assessors  to  give  public  notice  to 
the  Inhabitants  to  return  a  list  of  their  per- 
•onai  estates,  and,  in  case  of  failure  to  make 
•uch  return,  to  ascertain  as  nearly  as  possible 
the  particulars  of  the  estate,  and  estimate  its 
Just  value,  which  shall  be  conclusive  upon  the 
owner  unless  he  can  show  a  reasonable  excuse 
for  omitting  to  make  his  return;  and  which 
makes  provision  for  an  application  to  the  as- 
sessors for  an  abatement  of  taxes,  and  for  an 
appeal  to  the  county  commissioners  in  case 
of  a  refusal  of  the  assessors  to  abate  the  tax. 

[No.  199.] 

Argued  March  12,  190S,    Decided  April  6, 
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IN  ERROR  to  the  Superior  Court  of  the 
Commonwealth  of  Massachusetts  to  re- 
-view  a  judgment  entered  in  pursuance  of 
the  mandate  of  the  Supreme  Judicial  Court 
of  that  State  in  favor  of  plaintiff  in  a  suit 
to  recover  a  tax  upon  personal  property. 
Affirmed. 

See  same  case  below,  179  Mass.  486,  61 
17.  £.  64. 


Statement  by  Mr.  Justice  Brown  t 
This  was  an  action  brought  in  the  supe- 
rior court  of  Middlesex  county  by  Harring- 
ton, collector  of  taxes  for  the  city  of  Lowell, 
to  recover  a  tax  upon  personal  property,  as- 
sessed upon  the  aefendant  as  trustee,  for 
the  year  1880. 

The  case  resulted  in  a  verdict  for  the 
plaintiff,  which  was  carried  by  exceptions 
to  the  supreme  judicial  court,  where  the  ex- 
ceptions were  ordered  overruled  (179  Mass. 
486,  61  N.  E.  54)  and  the  case  remanded  to 
the  superior  court,  in  which  judgment  was 
entered. 

Mr.  Harvey  M.  Sliepard  ar^ed  the 
caujse  and  filed  a  brief  for  plaintiff  in  er- 
ror : 

The  statutes  in  question  provide  a  remedy 
which,  if  the  person  assessed  is  an  inhabi- 
tant of  the  town  or  city  levying  the  tax, 
and  has  property  subject  to  taxation  by  the 
assessors,  is  exclusive.  He  cannot  recover 
such  a  tax  if  paid  under  protest,  or  defend 


in  an  action  by  the  collector  to  collect  it,  on 
the  ground  that  the  assessment  is  partially 
unlawful. 

Bates  V.  Boston,  5  Cush.  93;  Wright  r, 
Boston,  9  Cuah.  233;  Bourne  ▼.  Boston,  2 
Gray,  494;  Davis  v.  Maoy,  124  Mass.  193; 
Ohapel  of  Good  Shepherd  ▼.  Boston,  120 
Mass.  212. 

•  Whether  the  excess  is  due  to  placing  too 
great  a  valuation  upon  properly  lawfullT 
taxable,  or  to  including  property  for  wliich 
the  person  is  not  lawfully  taxable,  there  is 
merely  an  overvaluation,  and  the  remedy 
must  be  by  abatement. 

Little  v.  Greenlehf,  7  Mass.  236;  Oshom, 
V.  Danvers,  6  Pick.  98;  Lincoln  v.  Worce^^ 
ter,  8  Cush.  55. 

In  this  respect  the  three  classes  of  taxe»^ 
polls,  personal  property,  and  real  property— ^ 
are  separate.  If  a  person  is  properly  as- 
sessable for  any  tax  of  a  certain  dass,  the 
inclusion  of  property  of  that  class  for  which 
he  is  not  properly  assessable  can  be  shown 
only  in  proceedings  for  abatement. 

Salem  Iron  Factory  Co.  v.  Danvers,  10 
Mass.  514;  Preston  v.  Boston,  12  Pick.  7; 
Lincoln  v.  Worcester,  8  Cush.  55. 

An  injunction  does  not  lie  to  restrain  the 
collection  of  a  tax  or  assessment. 

Brewer  v.  Springfield,  97  Mass.  152;  Loud 
V.  Charlestoum,  99  Mass.  208;  Norton  T. 
Boston,  119  Mass.  194. 

The  decisions  of  a  state  court  upon  the 
construction  of  its  own  statutes  are  final, 
and  are  adopted  by  this  court  without  re- 
gard to  this  court's  opinion  of  their  cor- 
rectness. 

State  Railroad  Tax  Cases,  92  U.  S.  617» 
sub  nom.  Taylor  ▼.  Seoor,  23  L.  ed.  674; 
New  York  v.  Weaver,  100  U.  S.  639,  25  L. 
ed.  705;  Beirs  Cap  R,  Co.  v.  Pennsylvania, 
134  U.  S.  232,  33  L.  ed.  892,  10  Sup.  Ct.  Rep. 
533;  McEhaine  v.  Brush,  142  U.  S.  155, 
35  L.  ed.  071,  12  Sup.  Ct.  Rep.  156;  Wood  v. 
Brady,  150  U.  S.  18,  37  L.  ed.  981,  14  Sup. 
Ct.  Rep.  6;  First  Nat.  Bank  v.  Ayers,  loO 
U.  S.  660,  40  L.  ed.  573,  16  Sup.  Ct  Rep. 
412;  First  Nat.  Bank  ▼.  Chehalis  County, 
166  U.  S.  440,  41  L.  ed.  1069,  17  Sup.  Ct. 
Rep.  629;  TV.  W.  Cargill  Co.  v.  Minnesota, 
180  U.  S.  452,  45  L.  ed.  619,  21  Sup.  Ct.  Rep. 
423;  Columbus  Southern  R.  Co.  v.  Wright, 
151  U.  S.  475,  38  L.  ed.  241,  14  Sup.  Ct 
Rep.  396;  Pittsburgh,  C.  C.  d  St.  L.  R.  Co. 
▼.  Backus,  154  U.  S.  425,  38  L.  ed.  1036,  14 
Sup.  Ct.  Rep.  1414;  Commercial  Nat.  Bank 
▼.  Chambas,  182  U.  8.  556,  45  L.  ed.  1227, 
21  Sup.  Ct.  Rep.  863. 

The  Federal  requirement  of  due  process  of 
law  extends  to  judicial,  as  well  as  to  l^isla- 
tive,  action  of  the  states.  The  judgment  of 
a  court  may  invade  the  requirement,  no  lees 
than  a  statute. 

Chicago,  B.  d  Q.  R.  Co.  v.  Chicago,  166  U. 
S.  226,  41  L.  ed.  979,  17  Sup.  a.  Rep.  581. 


NOTB. — As  to  wfiat  constitutes  due  process  of 
law — see  Kunts  v.  Sumption  (Ind.)  2  L.  R  A. 
655,  and  note;  Re  Gcmnon  (R.  I.)  5  L.  R.  A. 
359.  and  note;  Ulman  v.  Baltimore  (Md.)  11  L. 
R.  A.  224,  and  note ;  and  Oilman  v.  Tucker  (N. 
Y.)  13  L.  R.  A.  304,  and  note.  And  see  notes  to 
P'^ple  V.  O'Brien  (N.  Y.)  2  L.  R.  A.  255 ;  Fear- 


son  V.  Yewdall,  24  T^  ed.  U.  8.  436 ;  and  Wtlsoa 
V.  North  Carolina,  42  L.  ed.  U.  8.  865. 

On  notice  and  hearing  required  to  constitute 
due  process  of  law — see  notes  to  Konti  ▼. 
Sumption  (Ind.)  2  L.  R.  A.  657;  Chaovin  y. 
Vallton  (Moat.)  3  L.  R.  A.  194 ;  and  Ulman  r. 
Baltimore  (Md.)  11  L.  R.  A.  225. 
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GlTDDEN  v.  HABRII?QTO!f. 


The  collection  of  taxes  is  within  the 
phrase  "due  process  of  law.** 

Omted  Stcktes  ▼.  Ferreira,  13  How.  40,  14 
L  ed.  42. 

The  eourts  have  uniformly  recc^^nized  the 
oeeessity  of  some  sort  of  hearing  before 
property  ean  be  seized  under  the  power  of 
uxation.  Notice  and  an  opportunity  to  be 
heard  are  essential  to  due  process  of  law. 

VioleU  ▼.  Alexandria,  92  Va.  561,  31  L. 
R.  A.  382,  23  S.  E.  909;  Bowler  v.  Huston, 
30  Gratt.  273,  32  Am.  Rep.  *673 ;  Cook  v. 
^Ttgg^  46  N.  T.  442;  Happy  v.  Moaher,  48 
N.  Y.  317;  Overing  v.  Fooie,  66  N.  Y.  263; 
Stuart  V.  Palmer,  74  N.  Y,  183,  30  Am.  Rep. 
289;  Patten  v.  CHreen,  13  Cal.  329;  Mulligan 
y.  Smith,  59  Cal.  206 ;  Boorman  y.  Santa 
Barbara,  66  CaL  313,  4  Pac.  31;  People  v. 
PUtshurg  JL  Co.  67  Cal.  625,  8  Pac.  381; 
Breumter  ▼.  Newark,  11  N.  J.  Eq.  118;  Sa- 
vannah, F,  d  W.  R.  Co.  ▼.  Savcmnah,  96  Ga. 
680,  23  S.  £.  847 ;  Thomas  ▼.  Qain,  36  Mich. 
155,  24  Am.  Rep.  635;  Kundinger  v.  Sagi- 
naw, 59  Mich.  365,  26  N.  W.  634 ;  Marshall 
▼.  McDaniel,  12  Bush,  378;  Dasey  v.  Skin- 
ner, 33  N.  Y.  8.  R.  15,  11  N.  Y.  Supp.  821, 
823;  GrisvDold  College  v.  Davenport,  65 
Iowa,  633,  22  N.  W.  904;  MoFadden  ▼. 
Longham,  58  Tex.  679 ;  Relfe  v.  Columbia  L. 
Ins.  Co,  11  Mo.  App.  378;  Darling  v.  Ounn, 
50  111.  424;  Kuntz  v.  Sumption,  117  Ind.  1, 
2  L.  R.  A.  655,  19  N.  E.  474;  OHffin  v.  Miw- 
<m,  38  Miss.  424;  Neave  y.  Weather,  3  Q. 
B.  984;  Den  ex  dem,  Murray  v.  Hoboken 
Land  d  Improv,  Co.  18  How^  276,  16  L.  ed. 
374;  Railroad  Tax  Case,  8  Sawy.  238,  13 
Fed.  722;  Santa  Clara  County  v.  Southern 
P.  R.  Co.  9  Sawy.  165,  18  Fed.  386;  Meyers 
▼.  Shields,  61  Fed.  713;  Davidson  v.  New 
Orleans,  96  U.  S.  97,  24  L.  ed.  616;  Palmer 
▼.  McMaium,  133  U.  S.  660,  33  L.  ed.  772, 
10  Sup.  Ct  Rep.  324;  Lent  v.  Tillson,  140 
U.  S.  316,  35  t.  ed.  419,  11  Sup.  Ct.  Rep. 
825;  Holden  v.  Hardy,  169  U.  S.  366,  42  L. 
ed.  780,  18  Sup.  Ct.  Kep.  383 ;  King  v.  Mul- 
iins,  171  U.  S.  404,  43  L.  ed.  214,  18  Sup.  Ct. 
Rep.  925;  Hagar  v.  Reclamation  Dist.  No. 
108,  111  U.'  S.  701,  28  L.  ed.  569,  4  Sup.  Ct. 
Rep.  663. 

A  notice  essential  to  confer  jurisdiction 
upon  any  tribunal  in  any  proceeding  must 
point  to  the  party  to  whom  it  is  addressed, 
to  the  tribunal  in  which,  and  to  the  time 
when,  and  to  the  place  where,  he  may  be 
heard  in  that  proceeding. 

State,  Brinkley,  Prosecutor,  v.  Perth  Am- 
hoy,  29  N.  J.  L.  259 ;  State,  Boice,  Prosecu- 
tor, T.  Phiinfield,  38  N.  J.  L.  96 ;  State,  Cen- 
tral H.  Co.,  Prosecutors,  v.  Bayonne,  49  N. 
J.  L.  313.  8  Atl.  296;  Lent  v.  Tillson,  140 
U.  S.  316,  36  L.  ed.  419,  11  Sup.  Ct.  Rep. 
825. 

Due  process  of  law  implies  the  right  to  be 
present  before  the  tribunal  which  pronounces 
judgment  upon  the  question  of  life,  liberty, 
or  property,  in  its  most  comprehensive  sense; 
to  be  heard  by  testimony  or  otherwise,  and 
to  bave'the  right  of  controverting,  by  proof, 
every  material  fact  which  bears  on  the  ques- 
tion of  right  in  the  matter  involved.  If  any 
question  of  fact  or  liability  be  conclusively 
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presumed  against  him,  this  is  not  due  pn^ 
cess  of  law. 

Zeigler  v.  South  d  North  Ala.  R.  Co.  58 
Ala.  694;  McOavock  ▼.  Omaha,  40  Neb.  75» 
58  N.  W.  643. 

A  distinction  is  to  be  made,  in  consider- 
ing the  legality  of  assessment  laws,  between 
cases  where  taxes  can  be  collected  b^  dis- 
traint or  arrest,  and  cases  where  the  inhab- 
itant has  an  opportunity  to  defend  in 
court. 

Davidson  v.  New  Orleans,  96  U.  S.  97,  24 
L.  ed.  616;  Meyers  v.  Shields,  61  Fed.  713; 
Hagar  v.  Reclamation  Dist.  No.  108,  111  U. 
S.  701,  28  L.  ed.  669,  4  Sup.  Ct.  Rep.  663. 

Opportunity  to  redeem  property  forfeited 
under  the  statute  was  given  under  the  stat- 
ute invalidated  by  the  decision  in  Marshall 
y.  McDaniel,  12  Bush,  378. 

Where  the  city  charter  provided  for  ap- 
pointment, by  the  board  of  aldermen,  of  as- 
sessors to  assess  damage  caused  by  the  con- 
struction of  hi^ways,  no  provision  for  no- 
tice to  property  holders  being  included,  nor 
for  the  promulgation  of  their  decision  when 
made,  it  was  held  that  the  statute  was  not 
rendered  valid  by  the  provision  that  any 
property  holder  affected  might  appeal  to  a 
jury  in  a  superior  court. 

Savannah,  F.  d  W.  R.  Co.  v.  Savannah,  90 
Ga.  680,  23  S.  E.  847 ;  Violett  v.  Alexandria, 
92  Va.  661,  31  L.  R.  A.  382,  23  S.  E.  909. 

The  Massachusetts  statutes  discriminate 
against  the  inhabitant  who  has  failed  to 
bring  in  a  list.  Discrimination  of  some  sort 
is  usual  in  several  states,  and  may  be  unob- 
jectionable, but  it  cannot  go  to  the  extent 
of  inflicting  a  penalty  without  a  trial. 

Railroad  Tax  Case,  8  Sawy.  238,  13  Fed. 
722;  Meyers  v.  Shields,  61  Fed.  713;  King  v. 
Mullins,  171  U.  S.  404,  43  L.  ed.  214,  18  Sup. 
Ct.  Rep.  926;  Marshall  ▼.  McDaniel,  12  Bush, 
378. 

It  is  not  within  the  power  of  the  legisla- 
ture by  a  simple  act  to  deprive  a  person  of 
his  property  by  declaring  it  shall  be  forfeited 
to  the  state.  A  judicial  judgment  is  neces- 
sary imder  our  Constitution  and  form  of 
government. 

Griffin  v.  Mixon,  38  Miss.  424. 

There  can  be  no  proceedings  against  life, 
liberty,  or  property,  which  may  result  in  the 
deprivation  of  either,  without  the  observance 
of  those  general  rules  established  in  our  sys- 
tem of  jurisprudence  for  the  security  of  pri- 
vate rights. 

Hagar  v.  Reclamation  Dist.  No.  108,  \l\ 
U.  S.  708,  28  L.  ed.  572,  4  Sup.  Ct.  Rep.  668. 

Mr.  Georse  F*  Rioliardson  argued  the 
cause,  and,  with  Messrs.  Francis  W.  Qua  and 
William  A.  Hogan,  filed  a  brief  for  defend- 
ant in  error:        ' 

In  judging  what  is  due  process  of  law,  re- 
spect must  he  had  to  the  cause  and  object  of 
the  taking,  whether  under  the  taxing  power, 
the  power  of  eminent  domain,  or  the  power 
of  assessment  for  local  improvements,  or 
none  of  these,  and,  if  found  to  be  suitable  or 
admissible  in  the  special  case,  it  will  be  ad- 
judged to  be  due  process  of  law,  but  if  found 
to  be  arbitrary,  oppressive,  and  unjust,  it 
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may  be  declared  to  be  not  due  process  of 
law. 

Davidson  v.  New  Orleans,  96  U.  S.  97,  24 
L.  ed.  616. 

Proceedings  to  raise  the  public  revenue  by 
levying  and  collecting  taxes  are  not  neces- 
sarily judicial,  and  due  process  of  law  as  ap- 
plied to  that  subject  does  not  imply  or  re- 
quire the  right  to  such  notice  and  hearing  as 
are  considered  to  be  essential  to  the  validity 
of  the  proceedings  and  judgments  of  judicial 
tribunals.  Notice  by  statute  is  .generally 
the  only  notice  given,  and  that  has  been  held 
sufficient. 

Kentucky  Railroad  Taw  Cases,  115  U.  8. 
321,  sub  nom,  Cincinnati,  If.  O.  d  T,  P,  R, 
Co,  V.  Kentucky,  29  L.  ed.  414,  6  Sup.  Ct. 
Rep.  67. 

A  tax  law  which  grants  to  the  taxpayer  a 
right  to  be  heard  on  the  assessment  of  his 
property  before  final  judgment  provides 
due  process  of  law  for  determining  the  valu- 
ation, although  it  makes  no  provision  for  a 
rehearing. 

•  Pittsburgh,  C,  C.  d  8t,  L,  R.  Co.  v.  Back- 
us, 154  U.  S.  421,  38  L.  ed.  1031,  14  Sup.  Ct. 
Rep.  1414. 

If  the  supreme  court  of  a  state  has  acted 
in  consonance  with  the  constitutional  laws  of 
a  state  and  its  own  procedure,  it  could  only 
be  in  very  exceptional  circumstances  that  this 
court  would  feel  justified  in  saying  that 
there  had  been  a  failure  of  due  legal  process. 

Allen  V.  Georgia,  166  U.  S.  138,  41  L.  ed. 
949,  17  Sup.  Ct.  Rep.  525. 

The  manner  of  notice,  and  the  specific 
period  of  time  in  the  proceedings  when  a 
party  may  be  heard,  are  not  very  material, 
if  reasonable  opportunity  is  afforded  before 
he  has  been  deprived  of  his  property  or  the 
lien  thereon  is  irrevocably  fixed.  So  it  has 
been  held  that  it  is  sufficient  if  the  party  is 
accorded  the  right  of  appeal  or  to  be  heard 
upon  an  application  for  abatement,  or  the 
assessment  is  to  be  enforced  by  a  suit  to 
which  he  is  to  be  made  a  party.* 

King  v.  Portland,  184  U.  S.  61,  46  L.  ed. 
431,  22  Sup.  a.  Rep.  290. 

A  property  owner  need  not  have  notice  of 
every  step  of  the  proceedings. 

Weyerhaueser  v.  Minnesota,  176  U.  S.  550, 
44  L.  ed.  583,  20  Sup.  Ct.'Rep.  485;  Voigt  v. 
Detroit,  184  U.  S.  115,  46  L.  ed.  459,  22  Sup. 
Ct.  Rep.  337. 

If  the  essential  requisites  of  full  notice 
and  an  opportunity  to  defend  were  present, 
this  court  will  accept  the  interpretation  giv- 
eif  by  the  state  court  as  to  the  regularity, 
under  the  state  statute,  of  the  praetioe  pur- 
sued in  the  particular  case. 

Simon  v.  Craft,  182  U.  S.  427,  45  L.  ed. 
1165,  21  Sup.  Ct.  Rep.  836. 

The  due  process  clause  in  the  14th  Amend- 
ment to  the  Constitution  does  not  require 
that  the  proceedings  in  a  state  court  should 
be  by  a  particular  mode,  but  only  that  there 
should  be  a  regular  course  of  proceedings  in 
which  notice  was  given  of  the  claim  as- 
serted, and  an  opportunity  offered  to  defend 
a^inst  it. 

New  Orleans  Waterworks  Co,  v.  Louisi- 
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ana,  185  U.  S.  336,  46  L.  ed.  936,  22  Sup.  Gt. 
Rep.  691. 

Due  process  of  law,  under  New  York  Con- 
stitution, need  not  be  a  legal  proceeding  ac- 
cording to  the  course  of  the  common  Taw; 
neither  must  there  be  a  personal  notice  ta 
the  party  whose  property  is  in  question.  It 
is  sufficient  if  a  land  of  notice  is  provided  by 
which  it  is  reasonably  probable  that  the  par- 
ty proceeded  against  will  be  apprised  of 
what  is  going  on  against  him,  and  an  oppor- 
tunity offer^  him  to  defend. 

Happy  V.  Mosher,  48  N.  Y.  313. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

This  case  involves  the  question  whether 
the  proceedings  taken  to  enforce  this  tax  de- 
prived the  defendant  Glidden  of  his  prop- 
erty without  due  process  of  law,  within  tu» 
meaning  of  the  14th  Amendment. 

The  facts  of  the  case  are  substantially 
that  a  resolution  for  the  assessment  of  taxea 
for  the  year  1889  was  passed  by  the  munici- 
pal council  of  Lowell,  and  approved  by  the 
mayor  on  March  22  of  that  year ;  and  it  was' 
ordered  that  a  copy  of  the  resolution  be  fux^ 
nished  to  the  assessors  on  or  before  April  1» 
Before  proceeding  to  make  the  assessment^ 
the  assessors,  in  the  latter  part  of  Aprils 
gave  proper  notice  to  the  inhabitants  of  the 
city,  by  posting  in  public  places  in  the  sev- 
eral wards  of  said  city,  notifications  that 
they  were  about  to  assess  taxes,  and  requir- 
ing the  inhabitants  to  bring  into  the  asses- 
sors office  on  or  before  June  15  of  that  year 
true  lists  of  their  polls  and  personal  estatea 
not  exempt  from  taxation. 

Two  members  of  the  board  of  assessors 
were  appointed  a  committee  "to  inquire  into 
telephone  matters  for  taxation."  The  com- 
mittee ''advised  that  a  suitable  person  be 
sent  to  Albany  to  look  up  matters  in  that 
direction,"  which  committee  was  authorized 
by  the  board  to  use  its  discretion  in  the  mat- 
ter. The  expert  employed  by  the  commit- 
tee to  look  up  foreign  corporations  reported 
stock  of  the  Erie  Telegraph  k  Telephone 
Company  held  by  individuals  in  Lowell,  and 
mentioned  seven  trustees  one  of  whom  was 
the  defendant.  On  July  25,  1889,  the  board 
''voted  to  tax  (assess)  the  directors  of  the 
Erie  Telegraph  &  Telephone  Company  as 
trustees  $160,000  each."  There  were  $1,600- 
000  held  by  ten  trustees,  of  which  the  de- 
fendant was  one.  No  list  of  personal  estate 
held  in  trust  had  *been  or  was  submitted  by[257J 
defendant.  The  tax  bill,  as  trustee,  was  de- 
livered personally  to  the  defendant  about 
September  first.  About  two  months  after 
such  assessment,  September  10,  the  warrant 
for  the  collection  of  the  taxes  was  put  in 
the  hands  of  the  collector. 

On  February  24,  1890,  defendant  filed  a 
statement  to  the  effect  that,  although  he 
was  informed  that  certain  shares  of  stock 
stood  in  his  name  as  trustee,  lie  was  not  the 
owner  of  the  shares  and  not  taxable  there- 
for, and  thereupon  made  application  as  trus- 
tee for  an  abatement,  upon  which  applica- 
tion a  number  of  hearings  were  had.     But^ 
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before  the  proceedings  were  determined,  this 
action  was  Drought  by  a  succeeding  collector. 

Upon  the  trial  in  the  superior  court,  it 
appeared  that  the  defendant  was  assessed 
as  trustee  upon  certain  shares  of  three  tel- 
ephone companies,  which  the  assessors  un- 
derstood were  held  by  him  in  trust  for  the 
Erie  Telegraph  &  Telephone  Company.  The 
basis  of  valuation  adopted  by  the  assessors 
was  the  market  price  of  the  shares  of  this 
latter  company.  Defendant  offered  evidence 
tending  to  show  that  at  the  time  of  the  as- 
sessment he  ON^ned  no  personal  property 
whatever  as  trustee;  that  said  shares  were 
owned  by  the  Erie  Tele^aph  &  Telephone 
Company  and  were  in  its  possession  and 
control,  although  they  stood  in  his  name; 
and  further  evidence  tending  to  show  that 
said  property  was  not  taxable  to  him,  and 
was  not  within  the  jurisdiction  of  the  as- 
sessors or  of  the  state.  This  evidence  was  ex- 
cluded by  the  court,  which  ruled  that  the  only 
questions  for  the  jury  were  "whether  the 
assessors  ascertained  as  nearly  as  possible 
the  particulars  of  the  personal  estate  held 
by  the  defendant  as  trustee,  for  the  purposes 
of  making  this  assessment,  and  whether, 
having  obtained  those  particulars,  they  es- 
timated such  property  at  its  just  value,  ac- 
cording to  their  best  information  and  be- 
lief." 

The  court  held  the  validity  of  the  tax 
to  depend  upon  the  question  whether  the  as- 
sessors had  jurisdiction  to  make  the  assess- 
ment. Having  found  that  the  defendant 
was  an  inhabitant  of  Lowell,  and  had  tax- 
able personal  property  there,  it  was  thought 
that  ne  was  within  the  jurisdiction  of  the 
[S58] assessors,  *and  that  it  made  no  difference 
whether  such  property  Was  all  held  by  him 
individually,  or  partly  as  individual  and 
partly  as  trustee,  inasmuch  as  it  was  all  a 
personal  tax.  The  court,  having  held  that 
the  proceedings  conformed  to  the  state  stat- 
ute, and  that  defendant's  only  remedy  was 
the  statutory  proceeding  for  abatement,  it 
only  remains  for  us  to  consider  whether 
these  proceedings  constitute  due  process  of 
law  within  the  14th  Amendment. 

This  was  not  a  special  assessment,  but  the 
ordinary  annual  tax  upon  personal  prop- 
erty. The  act  re(^uires  that  all  personal  es- 
tate, within  or  without  the  commonwealth, 
shall  be  assessed  to  the  owner ;  that  personal 
property  held  in  trust,  the  income  of  which 
IB  payable  to  another  person,  shall  be  as- 
sessed to  the  trustee  in  the  city  or  town  in 
which  such  other  person  resides,  if  within 
the  commonwealth ;  and,  if  he  resides  out  of 
the  commonwealth,  shall  be  assessed  in  the 
place  where  the  trustee  resides.  Before 
making  the  assessment,  the  assessors  shall 
give  notice  by  posting  in  some  public  place 
or  places;  that  in  case  the  taxpayer  shall 
fail  to  make  return,  they  shall  ascertain,  as 
nearly  as  possible,  the  particulars  of  the  es- 
tate and  estimate  its  just  val^e,  which  shall 
be  conclusive  upon  the  owner,  unless  he  can 
,  show  a  reasonable  excuse  for  omitting  to 

make  his  return.  Provision  is  also  made 
for  an  application  to  the  assessors  for  an 
abatement  of  taxes^  and  for  an  appeal  to 
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the  county  commissioners  in  case  of  a  re- 
fusal of  the  assessors  to  abate  the  tax. 

These  proceedings  are  sufficient  to  consti- 
tute due  process  of  .law.  Although,  with  re- 
spect to  this  class  of  taxes,  we  have  never 
had  occasion  to  determine  exactly  what  tho 
14th  Amendment  required,  we  have  held 
that  the  proceedings  should  be  construed 
with  the  utmost  liberality,  and,  while  a  no- 
tice may  be  required  at  some  stage  of  the 
proceedings,  such  notice  nee4  not  be  per- 
sonal, but  may  be  given  by  publication  or  by 
posting  notices  in  public  places.  It  can 
only  be  said  that  such  notices  shall  be  given 
as  are  suitable  in  a  given  case,  and  it  is 
only  where  the  proceedings  are  arbitrary,  op- 
pressive, or  unjust  that  they  are  declared  to 
be  not  due  process  of  law.  Davidson  v.  yew 
Orleans,  90  U.  S.  97,  24  L.  ed.  616;  Hagar 
V.  Reclamation  Dist.  Vo,  108,  111  U.  S.  701, 
28  L.  ed.  669,  4  Sup.  Ct.  Rep.  663;  *Paulsen[Z69} 
V.  Portland,  149  U.  S.  30,  37  L.  ed.  637,  13 
Sup.  Ct.  Rep.  750;  Pittsburgh,  C.  C.  d  8t, 
L,  R.  Co,  V.  Backus,  164  U.  S.  421,  38  L.  ed. 
1031,  14  Sup.  Ct.  Rep.  1114;  Allen  y.  Geor- 
gia, 166  U.  S.  138,  41  L.  ed.  949,  17  Sup. 
Ct.  Rep.  525;  King  y.  Portland,  184  U.  S. 
61,  46  L.  ed.  431,  22  Sup.  Ct  Rep.  290; 
Simon  v.  Craft,  182  U.  S.  427,  46  L.  ed.  . 
1165,  21  Sup.  Ct.  Rep.  836;  Turpin  v. 
Lemon,  187  U.  S.  51,  ante,  70,  23  Sup.  Ct. 
Rep.  20. 

In  the  Kentucky  Railroad  Taw  Causes,  115 
U.  S.  321,  sub  nom,  Cincinnati,  N,  0.  d  T, 
P.  R,  Go,  y.  Kentucky,  29  L.  ed.  414,  6  Sup. 
Ct.  Rep.  57,  it  was  held  that  a  state  statute 
for  the  assessment  of  taxes,  which  gave  no- 
tice of  the  proposed  assessment  to  the  owner 
by  requiring  him,  at  a  time  named,  to  pre- 
sent a  statement  of  bis  property,  with  an 
estimate  of  its  value,  which  fixed  time  and 
place  for  public  sessions  of  other  officers,  at 
which  this  statement  and  estimate  were  to 
be  considered,  where  the  party  interested 
had  a  right  to  be  present  and  to  be  heard 
and  which  gave  him  opportunity  to  judi- 
cially contest  the  valiciity  of  the  proceed- 
ings, was  due  process  of  law  within  the  14th 
Amendment.  In  Lent  y.  TUlson,  140  U.  S. 
816,  36  L.  ed.  419,  11  Sup.  Ct.  Rep.  825,  it 
was  held  that  in  a  case  of  a  special  assess- 
ment for  widening  streets,  publication  in  a. 
newspaper  was  sufficient  notice  to  property 
owners  interested. 

The  complaint  in  this  ease  is  based  upon 
the  proposition  thus  stated  by  plaintiff: 
That  it  is  not  due  process  of  law  for  a  state- 
*'to  compel  a  man,  who  holds  no  property 
in  trust  and  makes  no  return  to  the  asses- 
sors, to  pay  a  tax  assessed  against  him  aa 
such  trustee,  without  opportunity  to  show 
that  he  held  no  property  in  trust."  This- 
proposition,  however,  assumes  that  no  op- 
portunity was  given  the  defendant  to  show 
that  be  held  no  property  in  trust,  when  the 
fact  was  that  public  notice  was  given  the 
inhabitants  to  produce  before  the  assessors 
a  list  of  their  personal  estates,  among  which 
there  was  specified  by  the  statute  personal 
property  held  in  trust.  Defendant  did  not 
choose  to  comply  with  that  notice  by  submit- 
ting a  list  of  the  property  held  by  him  in 
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trust,  although  he  subsequently  made  appli- 
cation for  abatement,  upon  which  applica- 
tion a  number  of  hearings  were  had.  upon 
his  failure  to  make  his  returns  the  assessors 
did  the  only  thin|^  they  could  do:  ascertain 
as  nearly  as  possible  the  particulars  of*  the 
persona]  estate  and  estimate  it  at  what  they 
believed  its  just  value.  If  defendant  held 
personal  property  as  trustee  it  was  as  much 
his  duty  to  disclose  it  as  if  it  had  been  in- 
dividual property,  and  his  contention  now, 
that  he  had  no-  reason  to  anticipate  that  he 
{260] would  be  taxed  for  ^property  held  in  trust, 
because  he  held  none,  is  met  by  the  fact  that 
he  applied  for  an  abatement  of  this  tax,  and 
that,  after  several  hearings  upon  the  case, 
it  was  refused  him.  Kentucky  Railroad 
Taao  Ca8€8,  115  U.  S.  321,  335,  sub  nam.  Cin- 
oinnati,  N,  O.  d  T,  P.  R.  Co,  v.  Kentucky^ 
29  L.  ed.  414,  418,  6  Sup.  Ct.  Rep.  57. 

There  was  nothing  in  the  proceedings  of 
which  the  plaintiff  nad  any  .right  to  com- 
plain as  a  violation  of  the  14th  Amendment, 
and  the  judgment  of  the  Superior  Court  ia 
therefore  affirmed. 

Mr.  Justice  WMte,  not  having  heard  the 
argument,  took  no  part  in  the  decision  of 
thiB  ca 


GUNTON  B.  WISER  et  al,  Appta., 

V. 

JOHN  LAWLER  et  al. 

(See  B.  C  Reporter's  ed.  200-274.) 

Fraud — miaatatem^nta  aa  to  title-^ffeot  of 

otimtfr'tf  ailenee.  . 

■ 

The  owners  of  the  legal  title  to  a  group  of  mines 
being  operated  by  a  corporation  parsuant  to 
the  terms  of  an  escrow  agreement  wblcb  re- 
quired the  proceeds  of  operation  to  be  applied 
on  the  purchase  price,  and  provided  for  a  for^ 
felture  In  case  of  default  in  payment,  are  not 
chargeable,  because  of  their  silence,  with  tt  9 
fraud  perpetrated  on  sabscrlben  to  the  stocii 
of  sucb  corporation  by  misstatements  as  to 
the  corporation's  title,  contained  in  prospec- 
tuses, Issued  to  promote  the  sale  of  its  stock, 
although  they  may  have  Icnown  the  contents 
-of  Ruch  prospectuses,  and  that  some  of  the 
•payments  on  account  of  the  purchase  price 
were  from  proceeds  of  the  sales  of  the  stock. 

[No.  174.] 

Argued    February    25,    26,    190S.    Decided 

ApHl  27,  190S. 

A  PPEAL  from- the  Supreme  Court  of  the 
j\  Territory  of  Arizona-  to  review  a  decree 
which  affirmed  a  decree  of  the  District  Court 
•of  Yavapai '  County  dismissing  a  bill  whi4h 
seeks  to  charge  the  owners  of  mining  prop- 
erties with  the  fraud  perpetrated  on  suo- 
^ribers  to  the  stock  of  a  corporation  in  pos- 
session of  such  property  by  misstatements 

NoTB. — At  to  wfien  silence  amount$  to  fraudu- 
lefit  oonoealment — see  note  to  Jackson  v.  Combs 
(D.  C.)  1  L.  R.  ▲.  742. 
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as  to  title  contained   in   its  prospectuses. 
Affirmed. 

See  same  case  below  (Ariz.)  62  Pac.  695. 

Statement  by  Mr.  Justice  Brown  t 

This  was  a  complaint  in  the  nature  of  a 
bill  in  equity  filed  in  the  district  court  of 
Yavapai  county,  Arizooa,  by  appellants,  *for  [201] 
themselves  and  all  others  interested,  against 
John  Lawler  and  Edward  W.  Wells,  princi- 
pal defendants,  and  the  Seven  Stars  Gold 
Mining  Company,  the  Industrial  Mining 
&  Guaranty  Company,  and  John  Griffin, 
receiver  of  such  companies,  to  adjudge  Law- 
ler and  Wells  to  be  estopped  from  disputing 
the  title  of  the  Seven  Stars  Company  to 
certain  mining  properties,  and  to  decree  such 
properties  to  belong  to  that  company,  and 
for  an  account  of  the  proceeds  of  all  ore 
taken  from  the  mines  and  received  by  de- 
fendants Lawler  and  Wells,  or,  in  the  alter- 
native, for  a  money  decree  against  them  for 
the  aggregate  amount  paid  by  plaintiffs  and 
others  for  stock  in  the  company,  upon  the 
representations  contained  in  certain  pros- 
pectuses and  maps,  by  which  the  plaintiffs 
were  induced  to  purchase  stock  in  such  com- 
pany, and  for  a  confirmation  of  the  title  to 
the  property  in  such  defendants. 

The  cause  came  on  for  hearing  upon  the 
pleadings,  and  at  first  resulted  in  an  inter- 
locutory decree  in  favor  of  the  plaintiffs, 
with  an  order  for  an  accounting  by  defend- 
ants. .Tlie  case  was  then  referred  to  a  mas- 
ter to  report  the  number  of  shares  in  the 
Seven  Stars  Company  subscribed  and  paid 
for,  and  to  ascertain  the  amount  paid  to  de- 
fendants Lawler  and  Wells  on  account  of  the 
purchase  price  of  the  property.  This  was 
finally  fixed  at  the  sum  of  $180,139.82,  which 
was  held  to  be  a  lien,  and  the  property  was 
ordered  sold  in  satisfaction  thereof.  A  new 
trial  was  subsequently  grajnted,  upon  the 
hearing  of  which,  upon  pleadings  and  evi- 
dence, it  was  held  that  plaintiffs  were  en- 
titled to  no  relief,  and  the  complaint  was 
dismissed,  and  an  appeal  taken  to  the  su- 
preme court  of  Arizona,  which  affirmed  the 
decree  of  dismissal.    62  Pac.  695. 

The  supreme  court  made  a  finding  of  facts 
in  sixty-four  paragraphs,  which  is  quite  too 
long  to  be  reproduced  here,  but  which  may 
be  summariz^  as  follows: 

In  May,  1892,  the  defendants  Lawler  and 
Wells  were  the  owners  of  the  legal  title  to 
a  collection  of  mines  known  ajB  the  '^Hillside 
Group,"  the  muniments  of  such  title  being 
of  record  in  the  county  recorder's  office  m 
Yavapai  county. 

Lawler  and  Wells  offered  these  mines  for 
sale  at  $450,000  cash,  and  on  May  12  one 
Warner  visited  the  mines  and  oontracted*for[262] 
their  purchase  for  $450,000,  paying  $20,000 
in  casn,  the  remainder  to  be  paid  m  instal- 
ments in  accordance  with  the  terms  of  an 
escrow  agreement  entered  into  between  Law- 
ler and  Wells  and  one  Cowland.  This  agree- 
ment provided,  among  other  things,  that  a 
deed  conveying  the  mines  to  Cowland  be  held 
in  escrow  by  the  Bank  of  Arizona  and  be 
delivered  upon  paying  the  full  sum  of  $450y- 
000;  and  that,  upon  the  failure  of  the  pay- 
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inents,  the  deed  should  be  redelivered  to 
I  Lawler  and  Wells,  and  all  payments  be  for- 
'  leited.  Cowland  agreed  that  all  moneys 
I  ^d  by  him  should  belong  to  Lawler  and 
Wells,  and  should  be  retained  by  them  as 
liquidated  damages  accruing  from  the  fail- 
I  vie  to  pay  for  the  property,  and  Lawler  and 
Wells  be  released  from  any  obligation  to 
-convey  the  property.  It  was  further  agreed 
that  Cowland  might  take  possession  oi  the 
property,  develop  and  operate  it,  the  pro- 
-ceeds  to  be  paid  to  the  vendors  and  credited 
upon  the  purchase  price;  that  Lawler  and 
Wells  should,  nevertheless,  remain  in  legal 
possession  of  the  property  until  full  pay- 
ment, but  should  not  work  it  or  *  inter- 
fere with  its  operation  by  Cowland.  It  was 
farther  agreed  that,  should  Cowland  fail  to 
make  any  payments,  all  improvements  on 
the  property  and  ore  taken  therefrom  should 
be  tne  property  of  Lawler  and  Wells.  A 
deed  of  the  property  was  executed  to  Cow- 
land and  plaiced  in  escrow  as  above  stated. 
Warner  was  the  real  party  in  interest  and 
Cowland  only  his  agent. 

On  June  14  Warner  and  Cowland>  with 
some  otliers,  incorporated  the  Industrial 
Mining  &  Guaranty  Company  for  the  pur- 
pose of  handling  mines  and  buying  and  sell- 
ing stock,  to  which  company  Cowland  de- 
hvered  a  written  assignment  of  all  his  in- 
terest in  the  escrow  agreement,  as  well  as  a 
deed  of  the  mining  properties,  with  a  cov- 
enant of  warranty  against  encumbrances. 
The  new  company  assumed  all  the  covenants 
of  Cowland  in  the  escrow  agreement,  to  make 
the  payments  therein  stipulated,  and  to  pro- 
cure the  escrow  deed,  then  in  the  hands  of 
the  Bank  of  Arizona.  Possession  of  the 
properties  was  delivered  to  the  new  com- 
pany with  full  knowledge  on  its  part  of  the 
terms  of  the  escrow  agreement.  The  com- 
pany remained  in  possession  until  October 
1,  1802. 
On  August  15,  1892,  Warner  and  several 
l63]other8  incorporated  *the  Seven  Stars  Gold 
Mining  Company  under  the  laws  of  New 
Jersey,  of  which  certain  persons,  including 
one  of  the  plaintiffs,  were  elected  directors. 
About  the  same  time  the  guaranty  company 
offered  to  sell  and  convey  all  its  interests  in 
certain  mining  properties,  including  a  part 
of  those  described  in  the  escrow  agreement, 
to  the  Seven  Stars  Company,  upon  receiving 
12,800,000  in  cash  or  stock  of  such  company. 
On  October  1  the  guaranty  company  placed 
the  Seven  Stars  Company  in  possession  of 
the  Hillside  Group,  with  full  knowledge  on 
the  part  of  the  latter  of  the  terms  of  the  es- 
crow agreement. 

The  guaranty  company,  as  the  agent  of 
the  Seven  Stars  Company,  issued  in  Septem- 
ber, 1S02.  a  prospectus,  known  as  the  Ameri- 
can prospectus,  to  proinote  the  sale  of  the 
stock  of  the  Seven  Stars  Company,  300,000 
of  which  prospectuses,  accompanied  by  a 
map  and  an  application  for  subscription  to 
stock,  were  circulated  throughout  the  United 
States.  In  October,  1892,  the  guaranty  com- 
pany directed  the  issuing  of  an  English 
prospectus,  which  was  never  circulated,  but 
another,  issued  without  the  authority  of  the 
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guaranty  company  or  the  Seven  Stars  Com- 
pany, was  prepared,  supervised,  and  circu- 
lated by  Cowland.  The  descriptive  matter 
in  this  prospectus  was  obtained  from  data 
furnished  by  the  officers  of  the  guaranty 
company.  Tlie  circulation  of  this  prospectus 
amounted  to  80,000  copies,  and  accompany- 
ing each  copy  was  a  map  and  application  for 
subscription  to  stock;  but  neither  Lawler 
nor  Wells  had  any  knowledge  or  informal 
tion  that  this  prospectus  had  been  or  was 
being  circulated  in  England,  or  had  any 
knowledge  of  its  contents  until  some  time  in 
October,  1893.  The  further  material  facts 
are  set  forth  in  the  opinion. 

Mr.  M ioliael  F.  Oallaslier  and  O.  W, 
KretxiiLger  argued  the  cause  and  filed  a 
brief  for  appellants: 

In  statements  sent  to  the  public  for  the 
purpose  of  inducing  investments  in  a  cor- 
poration, representations  of  fact  must  be 
made  with  strict  accuracy,  and  every  fact 
material  to  the  investment  must  be  disclosed. 

Bispham,  Eq.  5th  ed.  §  208;  Central  R.  Co. 
V.  Kisch,  L.  R.  2  H.  L.  113;  Lagunaa  Nitrate 
Co,  V.  Lagunaa  Nitrate  Syndicate^  68  L.  J. 
Ch.  N.  S.  699;  New  Brunsuick  d  C.  H.  d 
Land  Co.  v.  Muggeridge,  1  Drew.  &  S.  363; 
Re  Olympia  [1898]  2  Ch.  Div.  153;  Edging- 
ton  y.' Fitzmaurice,  L.  R.  29  Oh.  Div.  459; 
Henderson  v.  Lacon,  L.  R.  5  Eq.  202;  Hulh 
bard  v.  Weare,  79  Iowa,  678,  44  N.  W.  915; 
Haytcard  v.  Leeaon.  176  Mass.  310,  49  L.  R. 

A.  725,  67  N.  E.  656. 

The  prospectus  and  accompanying  docu- 
ments must  be  construed  together,  to  deter- 
mine the  meaning  of  any  part. 

Schuylkill  Nav.  Co.  v.  Moore,  2  Whart. 
491. 

The  effect  produced  by  the  whole  pros- 
pectus and  map  is  to  be  considered. 

Andrewa  v.  Mockford  [1896]  1  Q.  B.  372; 
Amiaon  v.  Smith,  L.  R.  41  Ch.  Div.  359. 

The  court,  in  reading  statements  of  this 
character  circulated  generally  among  the 
people,  will  consider  how  they  would  influ- 
ence the  ordinary  mind. 

New  Brunawick  d  C.  R.  d  Land  Co.  v. 
Muggeridge,  1  Drew.  &  S.  363;  Seaaiona  v. 
Rice,  70  Iowa,  306,  30  N.  W.  735;  Amiaon 
V.  Smith,  Jj.  R.  41  Ch.  Div.  359;  Ellaworth 
V.  Campbell  Broa.  87  Iowa,  532,  54  N.  W. 
477;  Greenwood  v.  Leather  Shod  Wheel  Co, 
69  L.  J.  Ch.  N.  S.  135. 

Due  weight  should  be  given  to  the  testi- 
mony of  the  large  number  of  persons  who 
say  they  were  led  by  the  statements  in  the 
prospectus  to  believe  the  company  the  abso^ 
lute  owner  of  the  mines. 

Clarke  v.  Dickaon,  6  C.  B.  N.  S.  463. 

The  public  had  the  right  to  rely  on  the 
prospectus  without  inquiry. 

Boaher  v.  Richmond  d  H.  Land  Co.  89  Va. 
455,  16  S.  E.  360;  Clarke  v.  Dickaon,  6  C.  B. 
N.  S.  463;  Andreica  v.  Mockford  [1896]  1  Q. 

B.  372;  Wilaon  v.  Higbee,  62  Fed,  723; 
Quirk  V.  Thomas,  6  Mich.  120;  Morgan  v. 
Skiddy,  62  N.  Y.  325;  Thomp.  Corp.  §  1312; 
Richardaon  v.  Silveater,  L.  K.  9  Q.  B.  34. 

The  false  representation  must  be  material 
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to  the  investment,  but  it  need  not  be  the  sole 
inducement. 

Morgan  v.  Skiddy,  02  N.  T.  319;  Peek  v. 
Derry,  L.  R.  37  Ch.  Div.  541;  1  Bigelow,  Fr. 
p.  644;  James  ▼.  Hodsden,  47  Vt.  127;  Ar- 
niaon  v.  Smith,  L.  R.  41  Ch.  Div.  359;  Puis- 
ford  V.  Richards,  17  Beav.  96;  Smith  v. 
Chadimok,  L.  R.  20  Ch.  Div.  27;  Edgington 
T.  Fitzmaurioe,  L.  R.  29  Ch.  Div.  459. 

The  law  presumes  that  subscriptions  com- 
ing in  within  a  reasonable  time  after  the 
general  circulation  of  a  prospectus  were  in- 
uced  by  it.  The  estoppel  will  be  extended 
far  enoufi;h  to  protect  everyone  who  may  be 
presumed  to  have  acted  upon  or  been  gov- 
erned by  it. 

Herman,  Estoppel  &  Res  Ad  judicata,  §9 
794,  795;  Hatch  v.  Spooner,  35  N.  Y.  S.  R. 
151,  13  N.  Y.  Supp.  642;  Bradley  v.  Poole, 
98  Mass.  183,  93  Am.  Dec.  144;  Smith  v. 
Chadtoick,  L.  R.  9  App.  Cas.  187. 

The  principle  of  the  doctrine  of  equitable 
estoppel  is  honesty  and  fair  dealing,  and  in 
itA  application  the  court  seeks  to  make  par- 
ties do  what  honesty  and  fair  dealing  re- 
quire. 

Oill  V.  Orifflth,  2  Md.  Ch.  270 ;  Wendell  v. 
Van  Rensselaer,  1  Johns.  Ch.  353;  2  Pom. 
Eq.  Jur.  S  802 ;  Watson  v.  Threlkeld,  2  Esp. 
637;  RaiMden  v.  Dyson,  L.  R.  1  H.  L.  135; 
Jones  V.  Bolles,  9  Wall.  364,  19  L.  ed.  734; 
Horn  V.  Cole,  61  N.  H.  287,  12  Am.  Rep.  Ill ; 
Oregg  v.  Wells,  10  Ad.  &  EI.  90;  Jowers  v. 
Phelps,  33  Ark.  465 ;  Lucas  v.  Hart,  6  Iowa, 
416;  Anderson  v.  Huhhle,  93  Ind.  670,  47 
Am.  Rep.  394;  Herman,  Estoppel  &  Res  Ad- 
judicata,  943,  938,  939,  952-954 ;  Kettleioell 
V.  Watson,  L.  R.  26  Ch.  Div.  507;  Radant 
V.  Werheim  Mfg.  Co.  106  Wis.  600,  82  N.  W. 
662;  Cairncross  v.  Lorimer,  3  MacQ.  H.  L. 
Cas.  829;  Tmesdail  v.  Ward,  24  Mich.  117; 
O'Connor  v.  Clark,  170  Pa.  318,  29  L.  R.  A. 
607,  32  Atl.  1029 ;  Erie  County  Sav.  Bank  v. 
Roop,  48  N.  Y.  292;  Heyn  v.  0*Hagen,  60 
Mich.  150,  26  N.  W.  861;  Pickard  v.  Sears, 
6  Ad.  A  EI.  469;  Wells  v.  Pierce,  27  N.  H. 
503;  Powers  v.  Neto  Haven,  120  Ind.  185,  21 
N.  E.  1083 ;  Hendrim  v.  Southern  R.  Co.  130 
Ala.  205,  30  So.  596;  Greene  v.  Smith,  57  Vt. 
268;  Logan  v.  Gardner,  136  Pa.  688,  20  Atl. 
025;  Tilton  v.  Nelson,  27  Barb.  595;  Storrs 
V.  Barker,  6  Johns.  Ch.  166,  10  Am.  Dec 
316;  Richardson  v.  Hyams,  1  La.  Ann.  286. 

No  contractual  or  fiduciary  relation  is 
necessary;  knowled^  imposes  the  duty  to 
disclose  Uie  legal  title. 

Logan  v.  Gardner,  136  Pa.  688,  20  Atl. 
625;  Anderson  v.  Hubble,  93  Ind.  570,  47 
Am.  Rep.  394;  The  Ottumwa  Belle,  78  Fed. 
643;  Bosher  r.  Richmond  d  H.  Land  Co.  89 
Va.  455,  16  S.  E.  360;  Clarke  v.  Dickson,  6 
C.  B.  N.  S.  463;  Andrews  v.  Mockford  [1896] 
1  Q.  B.  372 ;  WiUon  v.  Higbee,  62  Fed.  723 ; 
Quirk  V.  Thomas,  6  Mich.  120;  Morgan  v. 
Skiddy,  62  N.  Y.  325;  Thomp.  Corp.  S  1312; 
Richardson  v.  Silvester,  L.  R.  9  Q.  B.  34. 

Intent  to  mislead  is  unnecessary;  "fraud- 
ulent effect"  or  '*iuijust  result"  is  sufficient. 

Hart  V.  Giles,  67  Mo.  179;  Dair  v.  United 
States,  16  Wall.  1,  4,  21  L.  ed.  491,  492; 
Hill  V.  Blackicelder,  113  111.  283;  The  Ot- 
tumvca  BcUe,  78  Fed.  643;  Horn  v.  Cole,  61 
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N.  H.  287,  12  Am.  Rep.  Ill;  Anderson  r. 
Huhhk,  93  Ind.  570,  47  Am.  Rep.  394;  Com-^ 
mercifU  Loan  d  Bldg.  Asso.  v.  Trevette,  160 
111.  390,  43  N.  E.  769. 

The  presence  of  title  on  the  record  is  no 
excuse  or  justification  for  the  acquiescence, 
participation,  and  receipt  of  benefits  here- 
shown  on  the  part  of  Lawler  and  Wells. 

Sumner  v.  Beaton,  47  N.  J.  Eq.  103,  19- 
Atl.  884;  Kingman  v.  Chraham,  51  Wis.  232, 
8  N.  W.  181;  Carr  v.  Wallace,  7  Watts, 
394;  Markham  v.  O'Connor,  52  Ga.  183,  21 
Am.  Rep.  249;  Dodge  v.  Pope,  93  Ind.  480. 

There  need  be  no  direct  conununication^ 
between  parties  claiming  the  estoppel  and 
the  party  alleged  to  be  estopped. 

Anderson  v.  Hubble,  93  Ind.  670,  47  Am. 
Rep.  394;  Clarke  v.  Dickson,  6  C.  B.  N.  S. 
463;  Kelley  v.  Fisk,  110  Ind.  652,  11  N.  E. 
453;  Stevens  v.  Ludlum,  46  Minn.  160,  13 
L.  R.  A.  270,  48  N.  W.  771. 

''Standing  by"  does  not  necessarily  meaD- 
actual  presence. 

Anderson  v.  Hubble,  93  Ind.  570,  47  Am» 
Rep.  394;  Herman,  Estoppel,  9  954;  T^iomp- 
son  V.  Blanchard,  4  N.  Y.  309;  Richardson 
V.  Chickering,  41  N.  H.  380,  77  Am.  Dec 
769;  Powers  v.  Large,  76  Wis.  494,  43  N.  W. 
1120;  Oat  ling  v.  Rodman,  6  Ind.  289. 

Estoppel  may  arise  in  favor  of  one  not- 
purchasing  directly  into  the  title.    The  doc- 
trine has  oeen  applied  for  the  protection  of 
stockholders  and  creditors. 

Jones  V.  Bolles,  9  Wall.  364,  19  L.  ed.  734 
Trenton  Bkg.  Co.  v.  Duncan,  86  N.  Y.  222 
Herman,  Estoppel  &  Res  Adjudicata,  9  397 
Livermore  v.  Mamcell,  87  Iowa,  705,  55  N. 
W.  37. 

The  persons  defrauded  iiT  the  act  of  pur- 
chasing stock  are,  under  no  theory  of  the- 
law,  chargeable  with  the  notice  of  what  the 
records  of  the  company  showed.  Even  stodc- 
holders  are  not  chargeable,  as  a  matter  of 
law,  with  notice  of  the  acts  of  officers  or 
resolutions  of  the  directors. 

Thomp.  Corp.  §  4465;  Cook,  Stockholdeiv 
S  731. 

A  party  who  receives,  benefits  gained  by 
representations  that  the  title  to  his  property 
is  in  another  will  not  be  permitted  to  assert 
rights  inconsistent  with  the  transaction,  to- 
the  injury  of  the  person  misled. 

Brewster  v.  Baker,  16  Barb.  613;  Wilkin-^ 
son  V.  Blades  [1896]  2  Ch.  788;  Breeding  r. 
Stamper,  18  B^.  Mon.  175;  Whitaker  v.  Wil- 
liams, 20  Conn.  109. 

A  party  cannot  participate  in  the  fruita- 
of  a  fraud,  and  at  the  same  time  repudiate 
it  as  not  his  act. 

Perry,  Tr.  9  172 ;  Texas  Consol.  Compress 
d  Mfg.  Asso.  V.  Dublin  Compress  d  Mfg.  Co. 
(Tex.  Civ.  App.)  38  S.  W.  404;  Olmsted  v. 
Hotailing,  1  Hill,  317;  Crans  v.  Hunter,  2S 
N.  Y.  389 ;  Morse  v.  Ryan,  26  Wis.  356. 

He  who  receives  money  or  property  or  a. 
benefit  of  any  kind,  under  an  instrument, 
whatever  its  character  or  his  relation  to  the- 
maker,  cannot  question  the  instrument  in 
whole  or  in  part. 

Re  PeasUe,  73  Hun,  113,  26  N.  Y.  Supp- 
940;  Havens  v.  Sackett,  15  N.  Y.  365;  Bir- 
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mmgham  ▼.  JTtrtcan,  2  Scb.  &  Lef .  444 ;  Wood 
▼.  SccZy,  32  N.  Y.  105. 

The  following  are  different  applications  of 
ilie  same  principle: 

Field  T.  Doyon,  64  Wis.  560,  25  N.  W. 
653;  Leathers  v.  Rosa,  74  Iowa,  630,  38  N. 
W.  616;  Maple  v.  Kusaart,  53  Pa.  348,  91 
Am.  Dec  214;  Herman,  £stoppel  &  Res  Ad- 
judicata,  §§  1063,  800 ;  Wilkinson  y.  Blades 
[1896]  2  Ch.  788;  MoConnell  v.  People,  71 
IlL  481;  Daniels  v.  Teamey,  102  U.  S.  415, 
26  L.  ed.  187 ;  Franklin  v.  Pollard  Mill  Co, 
68  Ala.  318,  6  So.  685;  Stcain  v.  Seamens,  9 
Wall.  254,  19  L.  ed.  554;  Fry  v.  Morrison, 
159  111.  244,  42  N.  E.  774 ;  Kinyon  v.  Kinyon, 
6  Misc  684,  27  N.  Y.  Supp.  627. 

The  concealment  of  the  important  terms 
of  a  transaction,  or  the  secret  retention  of 
benefits,  by  a  grantor,  has  always  been  held 
sufficient  to  show  the  fraud  of  a  transaction, 
and  pupport  a  decree  for  the  restoration  of 
the  property  or  money  of  the  deceived  pur- 
ehaser  or  creditor. 

Robinson  v.  Elliott,  22  Wall.  513,  22  L. 
«i  758;  Gill  v.  Griffith,  2  Md.  Oh.  270;  Wen- 
dell V.  Van  Rensselaer,  1  Johns.  Ch.  353. 

That  one  or  two  of  the  stockholders  may 
fimve  purchased  with  knowledge  is  no  defense. 
Otherwise,  to  corrupt  one  would  protect  the 
fraud. 

New  Sombrero  Phosphate  Co,  v.  Erlanger, 
L.  R.  5  Ch.  Div.  73. 

Equitable  estoppel  is  frequently  held  a 
ground  for  affirmative  relief. 

Jones  V.  Holies,  9  Wall.  364,  19  L.  ed.  734; 
Kirk  V.  Hamilton,  102  U.  S,  68,  26  L.  ed.  79; 
Storrs  V.  Barker,  6  Johns.  Ch.  166,  10  Am. 
Dec  316;  Lucas  v.  Hart,  5  Iowa,  415;  An- 
derson V.  Hubble,  93  Ind.  570,  47  Am.  Rep. 
394;  Drewel  v.  Bemey,  122  U.  S.  241,  30  L. 
«L  1219,  7  Sup.  Ct.  Rep.  1200. 

The  estoppel  is  commensurate  with  the 
representation,  and  operates  to  put  the  title 
where  it  was  represented  to  be. 

Qrissler  v.  Powers,  81  N.  Y.  57,  37  Am. 
Bep.  475;  Beach,  Modem  £q.  Jur.  800; 
Trenton  Bkg.  Co,  v.  Duncan,  86  N.  Y.  221; 
Ellsworth  v.  Campbell  Bros.  87  Iowa,  532, 
54  N.  W.  477. 

A  court  of  equity  has  power  to  decree  a 
title  to  real  estate,  as  against  a  party  whose 
conduct  raises  an  estoppel. 

Jones  y,  Bolles,  9  Wall.  364,  19  L.  ed.  734; 
Rohbins  V.  Moore,  129  111.  57,  21  N.  E.  934; 
Lucas  V.  Hart,  5  Iowa,  415;  Kirk  v.  Hamil- 
ton, 102  U.  S.  68,  26  L.  ed.  79;  Stone  v. 
Tyrec,  30  W.  Va.  701,  5  S.  E.  878;  Storrs  v. 
Barker,  6  Johns.  Oh.  166,  10  Am.  Dec.  316. 

The  moneys  obtained  from  appellants  and 
others  in  like  estate,  by  the  fraudulent  mis- 
representations and  concealment,  will  be  im- 
pressed with  a  trust  in  the  hands  of  the  In- 
dustrial Mining  &  Guaranty  Company. 

Fulton  v.  Jansen,  99  Cal.  -591,  34  Pac.  331 ; 
Nebraska  Nat,  Bank  v.  Johnson,  51  Neb. 
546,  71  N.  W.  294;  Dunn  v.  Zuilling  Bros.  94 
Iowa,  233,  62  N.  W.  746;  American  Sugar 
Ref.  Co,  V.  Fanchcr,  145  N.  Y.  562,  27  L.  R. 
A,  757,  40  N.  E,  206;  Nester  v.  Gross,  06 
Minn.  371,  69  N.  W.  39;  Perry,  Tr.  §§  171, 
217;  Beach,  Trusts  &  Trustees,  §  182. 
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The  funds  thus  impressed  with  a  tmsi 
will  be  followed  into  the  hands  of  Lawler 
and  Wells. 

Bundy  v.  Montioello,  84  Ind.  119;  Smith 
v.  Bowen,  35  N.  Y.  83;  Holmes  v.  CMman^ 
138  N.  Y.  384,  20  L.  R.  A.  566,  34  N.  E.  205 ; 
Knight  v.  Knight,  75  Ga.  386;  Calhoun  v. 
Burnett,  40  Miss.  599;  United  States  r, 
Waterborough,  2  Ware,  158,  Fed.  Cas.  No. 
16,648 ;  Continental  Ins,  Co,  v.  Insurance  Co, 
2  C.  0.  A.  541,  1  U.  S.  App.  201,  51  Fed.  884; 
Clarke  v.  Shee,  Cowp.  197;  Morrow  Shoe 
Mfg.  Co,  y.  New  England  Shoe  Co,  24  L.  R. 
A.  417,  6  0.  0.  A.  508,  18  U.  S.  App.  256, 
57  Fed.  685;  Sadler's  Appeal,  87  Pa.  154; 
Swift  V.  Williams,  68  Md.  236,  11  Atl.  835. 

Upon  the  facts  found  by  the  supreme  court 
of  Arizona  the  court  should  adjudge,  as  a 
matter  of  law,  that  if  Lawler  and  Wells  did 
not  have  actual,  they  had  implied  or  con- 
structive, notice  of  how  such  funds  had  been 
obtained. 

Condit  V.  Maxwell,  142  Mo.  266,  44  S.  W. 
467 ;  Williamson  v.  Btown,  16  N.  Y.  364 ;  1 
Perry,  Tr.  §  223,  note  b;  First  Nat.  Bank  v. 
National  Broadway  Bank,  156  N.  Y.  459,  42 
L.  R.  A.  139,  51  N.  E.  398;  Baltimore  v. 
Whitti/ngton,  78  Md.  231,  27  Atl.  984;  Hew- 
itt V.  Loosemore,  9  Hare,  455;  Whitbread  ▼. 
Boulnois,  1  Younge  &  0.  Exch.  303. 

The  question  as  to  whether,  upon  conceded 
facts,  implied  or  constructive  notice  arises, 
is  a  question  of  law. 

Clafiin  v.  Lenheim,  66  N.  Y.  306;  Birdsall 
v.  Russell,  29  N.  Y.  220;  Van  Doren  v.  Rob- 
inson, 16  N.  J.  Eq.  261;  Plumb  v.  Fluitt,  2 
Anst.  432;  Hewitt  v.  Loosemore,  9  Hare, 
465;  Kennedy  v.  Green,  3  Mylne  &  K.  699. 

The  fact  that  the  Industrial  Mining  & 
Guaranty  Company  deposited  the  funds  ob- 
tained from  the  stockholders  in  its  general 
bank  account,  and  therefrom  drew  in  favor 
of  Lawler  and  Wells  to  make  the  payments 
on  account  of  the  Cowland  contract,  does  not 
destroy  the  identity  of  the  funds  and  make 
relief  by  money  decree  impossible.  The 
withdrawals  on  account  of  the  Seven  Stars 
Gold  Mining  Company  will  be  attributed  to 
its  funds. 

Re  Hallett,  L.  R.  13  Ch.  Div.  690;  Ccn>- 
tral  Nat,  Bank  v.  Connecticut  Mut,  L.  Ins. 
Co,  104  U.  S.  54,  20  L.  ed.  693;  Pennell  v. 
Deffell,  4  DeG.  M.  &  G.  372;  Woodhouse  ▼. 
Crandall,  197  III.  104,  68  L.  R.  A.  385,  64 
N.  E.  292 ;  Hall  v.  Otis,  77  Me.  122. 

Where  money  or  property  obtained  by 
fraud  passes  into  the  hands  of  a  third  per- 
son, he  Ciinnot  retain  it  without  showing  its 
receipt  in  due  course  of  business,  for  a  valu- 
able consideration,  and  without  any  notice 
of  the  fraud. 

1  Bigelovv,  Fr.  p.  494;  Miller  v.  Fraley,  21 
Ark.  35;  Uaskins  v.  Warren,  115  Mass.  514; 
Chafpn  V.  Kimball,  23  111.  36;  Campbell  ▼. 
Whitson,  68  111.  240,  18  Am.  Rep.  553; 
Brown  v.  Fitch,  43  Conn.  512;  Throckmorton 
V.  Rider,  42  Iowa,  84;  Perry,  Tr.  §  219. 

Where  a  note  is  shown  to  have  been  fraud- 
ulently put  into  circulation,  the  burden 
shifts  to  the  holder  to  show  he  received  it 
before  maturity,  without  notice,  and  for  a 
valuable  consideration. 
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Thompwon  v.  Siouw  FcUls  Nat.  Bank,  150 
U.  S.  237,  37  L.  ed.  10C5,  14  Sup.  Ct.  Rep. 
94;  Sietrart  v.  Lansing,  104  U.  8.  509,  26 
L.  ecL  868;  Smith  v.  Livingston,  111  Mass. 
342;  Camden  Safe  Deposit  d  T.  Co,  v.  Ab- 
bott, 44  N.  J.  L.  257;  2  Randolph,  Com. 
Paper,  §  1026;  Louisville,  N,  A.  d  C.  R.  Co. 
V.  Ohio  Valley  Improv.  d  Contract  Co.  57 
Fed.  42;  Shain  v.  Goodwin,  46  Fed.  564; 
Merchants  Each.  Nat.  Bank  v.  New  Bruns- 
wick Sav.  Inst.  33  N.  J.  L.  170. 

In  cases  like  that  at  bar,  equity  requires 
the  most  positive  and  specific  denial  and 
disproof  of  knowledge. 

Perry,  Tr.  S  219;  Story,  Eq.  Jur.  §  400; 
Holly  V.  Missionary  Society,  180  U.  S.  284, 
45  L.  ed.  531,  21  Sup.  Ct.  Rep.  395. 

Before  the  party  can  retain  the  funds,  he 
must  show  he  gave  credit  on  the  faith  of 
them. 

Wilson  V.  Smith,  3  How.  763,  11  L.  ed. 
820;  United  States  v.  State  Nat.  Bank,  96 
U.  S.  30,  24  U  ed.  647. 

Where  an  agent  receives  funds  of  his  prin- 
cipal, and  mingles  them  with  his  own,  and 
then  draws  from  the  common  fund,  with- 
drawals for  his  own  use  will  be  attributed 
to  hiB  funds,  and  withdrawals  in  behalf  of 
his  principal  attributed  to  the  funds  of  his 
principal. 

Pearce  v.  Dill,  149  Ind.  142,  48  N.  E.  788 ; 
Blair  v.  Uill,  165  N.  Y.  672,  59  N.  E.  1119; 
Smith  V.  Combs,  49  N.  J.  Eq.  420,  24  Atl.  9. 

Messrs.  W.  C,  Soarritt  and  H.  C.  Mc- 
Doi&s*l  argued  the  cause,  and,  with  Mr.  E. 
L.  Soarritt,  filed  a  brief  for  appellees: 

There  is  no  such  thing  as  an  estoppel  in 
pais  for  neglecting  to  speak  or  act,  where 
the  party  did  not  know  the  facts  which,  if 
known,  would .  have  made  it  his  duty  to 
speak. 

Delaplaine  ▼.  Hitchcock,  6  Hill,  14 ;  Acton 
T.  Dooley,  74  Mo*  63;  Qaibreath  v.  Newton, 
30  Mo.  App.  380;  Boggs  v.  Merced  Min.  Co. 
14  Cal.  279. 

Mere  silence  or  inaction  of  one  who  holds 
the  record  title  to  real  property  will  not  es- 
top him  from  asserting  his  title  thereto  as 
evidenced  and  proclaimed  by  the  public  rec- 
ords. 

Kingman  Y.  Oraham,  51  Wis.  232,  8  N.  W. 
181;  Hice  v.  Dewey,  54  Barb.  455;  Sulphine 
V.  Dunbar,  55  Miss.  255;  Mayo  v.  Cart- 
wright,  30  Ark.  407;  Knouff  v.  Thompson, 
16  Pa,  357;  Markham  v.  O'Connor,  52  Ga. 
183,  21  Am.  Rep.  249;  Bigelow,  Estoppel,  pp. 
675,  576;  Viele  v.  Judson,  82  N.  Y.  32; 
Mckenzie  v.  British  Linen  Co.  L.  R.  6  App. 
Cas.  82 ;  Leather  Mfrs.  Nat.  Bank  v.  Morgan, 
117  U.  S.  96,  29  L.  ed.  811,  6  Sup.  Ct.  Rep. 
657;  People  v.  Bank  of  N.  A.  75  N.  Y.  548; 
11  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  432; 
Thompson  v.  Simpson,  128  N.  Y.  270,  28  N. 
E.  627;  Dameron  v.  Jamison^  143  Mo.  483, 
45  S.  W.  258. 

And  he  will  not  be  estopped  by  his  silence, 
though  he  may  know  or  be  informed  that 
others  are  negotiating  for  rights  and  inter- 
ests in  property  bound  by  his  title  of  record, 
as  he  is  under  no  obligation  to  warn  or  ap- 
prise them  of  that  which  the  record  dis- 
closes. 
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Porter  v.  Wheeler,  106  Ala.  451^  17  So. 
221;  Knouff  v.  Thompson,  16  Pa.  367; 
Sulphine  v.  Dunbar,  55  Miss.  255;  Bales  t. 
Perry,  51  Mo.  449;  Frazee  v.  Frazee,  79  Md. 
27,  28  Atl.  1105;  Rice  v.  Dewey,  54  Barb. 
455;  Brinckerhoff  t.  Lansing,  4  Johns.  Ch. 
65,  8  Am.  Dec.  538. 

Knowledge  by  an  owner  of  land  that  oii» 
is  about  to  buy  it  from  another  does  not  im- 
pose upon  the  owner  the  duty  to  seek  out 
that  one«and  advise  him  not  to  buy. 

Bramble  v.  Kingsbury,  39  Ark.  131. 

A  landowner  is  not  estopped,  by  knowing- 
that  a  lithographed  map  showing  a  subdi- 
vision of  his  land  into  lots  and  blocks  is  iiv 
circulation,  to  deny  the  validity  of  such  sub- 
division. 

Sullivan  v.  Davis,  29  Kan.  28. 

The  party  who  has  placed  his  written  title- 
on  record  has  ffiven  the  notice  which  every 
person  is  bound  to  know  and  respect.  The 
law  does  not  require  him  to  go  further.  But 
if  he  speaks  or  acts,  it  must  be  consistent 
with  his  legal  title.  The  law  distinguishee> 
between  silence  and  encouragement. 

Knouff  V.  Thompson,  16  Pa.  357. 

The  doctrine  of  estoppel  in  pais  should  not 
be  too  readily  extendea,  when  the  effect  of 
it  is  to  devest  men  of  their  estates  in  lands. 

Davis  V.  Diwis,  26  Cal.  23,  85  Am.  Dec 
157;  Trenton  Bkg,  Co.  v.  Duncan,  86  N.  Y. 
221. 

It  is  difficult  to  imagifie  how  the  conceal- 
ment  of  a  fact  which  an  individual  of  com- 
mon prudence  and  sagacity  can  discover  can 
constitute  a  fraud. 

Alswander  v.  Kerr,  2  Rawle,  90,  19  Anu 
Dec.  616. 

Plaintiffs  were  not  justified  in  relying  on 
the  statements  of  the  prospectus  as  establish- 
ing, as  against  the  world,  that  the  title  ti> 
the  mines  was  vested  in  the  Gold  Company^ 

Banque  Franco- Egyptienne  v.  Brown,  34 
Fed.  196;  MacSwinney,  Mines,  pp.  187,  189;. 
Curling  v.  Flight.  2  Phill.  Ch.  613;  Holmes^ 
V.  PoweU,  8  DeO.  M.  &  O.  672. 

If  the  purchaser  is  intending  to  rely  upon 
the  loose  expressions  of  a  prospectus,  it  be- 
comes his  duty  to  read  every  word  of  it,  and 
to  give  those  words  their  usually  accepted 
meaning. 

Bigelow,  Estoppel,  p.  562. 

Hie  representation  to  justify  a  prudent 
man  in  acting  upon  it  must  be  plain,  not 
doubtful  or  matter  of  questionable  inference. 
.  Tillotson  T.  Mitchell,  111  Dl.  518;  Blodg- 
ett  V.  Perry,  97  Mo.  263,  11  S.  W.  891;  Ben- 
nett V.  Dean,  41  Mich.  472,  2  N.  W.  680; 
Keating  v.  Ome,  77  Pa.  89. 

It  must  have  reference  to  a  present  or  past 
state  of  things. 

Bigelow,  Estoppel,  p.  556;  Jackson  v.  Al- 
len, 120  Mass.  64 ;  Burgess  v.  Seligman,  107 
U.  S.  20,  27  L.  ed.  359,  2  Sup.  Ct.  Rep.  10; 
Starry  v.  Korab,  66  Iowa,  267,  21  N.  W, 
600. 

Presumptions  favor  defendants. 

Southern  Development  Co.  v.  Bilva,  126  U. 
S.  249,  31  L.  ed.  680,  8  Sup.  Ct.  Rep.  881. 

The  words  ''belonging  to"  mean  about  the 
same  as  "the  property  of,''  and  these  terms 
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f^en  applied  to  real  estate  are  of  a  vague 
and  indefinite  significance. 

Gitchell  ▼.  Kreidler,  84  Mo.  476;  PeopU 
€9  rel  Morgetithau  t.  Cody,  105  N.  Y.  299, 
11  N.  £.  810. 

The  silence  and  inaction  which  create  an 
estoppel  oecnr  under  such  circumstances, 
and  are  committed  by  a  person  sustaining 
such  a  relation  to  the  other,  that  the  person 
seeking  to  enforce  the  estoppel  would  reason- 
ably presume  such  silence  and  inaction  to  be 
a  positive  representation,  on  the  part  of  the 
other,  of  the  truth  of  the  fact,  of  which 
the  contrary  is  sought  to  be  asserted. 

Pom.  £q.  Jur.  9  805;  Bloomfield  v.  Char- 
ier  Oak  Sat,  Bank,  121  U.  S.  121,  30  L.  ed. 
923,  7  Sup.  Ct.  Rep.  865;  Bigelow,  Estoppel, 
4th  ed.  p.  445;  Gray  v.  Oray,  83  Mo.  106; 
Yates  V.  Hurd,  8  Colo.  343,  8  Pac.  575 ;  Dela- 
plaine  v.  Hitchcock^  6  Hill,  14;  Sulphine  v. 
DunhaVf  55  Miss.  255;  Herm&n,  Estoppel  & 
Res  Adjudicata,  §  048;  Com.  v.  Moltz,  10 
Pa.  527,  51  Am.  Dec.  409;  Brewer  v.  Boston 
d  W.  R.  Corp,  5  M^t.  479,  39  Am.  Dec  694 ; 
Boggs  v.  Merced  Min,  Co,  14  Gal.  279;  Hen- 
shavD  V.  Bissell,  85  U.  S.  255,  21  L.  ed.  835; 
Morgan  v.  Chicago  d  A,  R,  Co,  96  U.  S.  716, 
24  L.  ed.  743;  Leather  Mfrs,  Nat.  Bank  v. 
Morgan,  117  U.  S.  108,  29  L.  ed.  816,  6  Sup. 
Ct.  Rep,  657 ;  Brant  v.  Virginia  Coal  d  I,  Co, 
93  U.  S.  326,  23  L.  ed.  927. 

When  one  has  got  the  estate  of  another, 
he  ou^t  not,  in  conscience,  to  be  allowed  to 
keep  it  without  paying  consideration. 

Chilton  V.  Braiden,  67  U.  S.  458,  17  L.  ed. 
304;  Slide  d  8.  Oold  Mines  v.  Seymour,  153 
U.  S.  509,  38  L.  ed.  802,  14  Sup.  Ct.  Rep. 
842. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

The  principal  defendants  to  this  suit  are 
[264]Lawler  and  Wells  *(  hereinafter  termed  "the 
defendants"),  and  the  case  turns  upon  their 
complicity  in,  and  responsibility  for,  the  con- 
tents of  the  prospectuses,  which  are  full  of 
exaggerated  and  delusive  statements,  and 
were  undoubtedly  a  gross  fraud  upon  persons 
who  took  stock  upon  the  faith  of  their  ex- 
uberant promises.  Indeed,  they  were  of  such 
a  character  as  to  create  surprise  that  intel- 
ligent investors  should  have  believed  thdr 
sUitements  to  be  true.  The  representation 
upon  which  the  greatest  reliance  is  placed 
is  that  contained  in  the  American  prospec- 
tus; that  ''the  titles  are  unquestionable  to 
the  Seven  Stars,  Hillside,  Happy  Jack,  and 
other  mines,  being  held  under  United  States 
patents;"  and  in  the  English  prospectus, 
that  "the  mines  owned  by  the  company  are 
situated  in  the  Eureka  mining  district, 
Yavapai  county,  Arizona,''  and  that  "the 
title  IS  indefeasible,  being  CTnited  States  pat- 
ents to  five  claims,  together  with  several  lo- 
cations as  easements." 

Attached  to  these  prospectuses  was  a  map 
entitled  ''map  of  the  group  of  mines  belong- 
ing to  the  Seven  Stars  Gold  Mining  Com- 
pany.*' It  is  true  that  there  is  neither  in 
the  prospectuses  nor  in  the  map  a  distinct 
assertion  that  the  legal  title  to  the  proper- 
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ties  mentioned  was  vested  in  the  Seven  Stars 
Company;   but  we  think   that  no  one  can 
read  them  without  inferring  and  believing 
that  the  Seven  Stars  was  the  owner  of  these 
properties,  and  that  the  net  proceeds  of  their 
operation  would  be  distributed  in  dividends 
to  stockholders.    As  they  were  circulated  as 
an  inducement  to  tkke  stock  in  the  enter- 
prises, we  are  boimd  to  interpret  them  by  the 
effect  they  would  produce  upon  an  ordinary 
mind.    Andrexcs  v.  Mockford  [1896]  1  Q.  B.    - 
372.    They  were,  however,  even  more  dam- 
aging in  their  omissions  than  in  their  state- 
menU.    No  mention  was  made  of  the  fact 
that  the  title  to  these  properties  stood  in  the 
names  of  Lawler  and  Wells;  no  allusion  to 
the  Cowland  agreement,  with  its  provisions 
for  forfeiture,  nor  to  the  fact  that  the  only 
interest  of  the  company  was  an  equitable 
right  to  the  properties    after  the    sum    of 
$450,000  had  oeen  realized  from  the  profits 
and  paid  to  defendants.     In  estimating  the 
probability  of  subscribers  being  misled  by 
these  prospectuses  we  may  take  into  consid- 
eration, not  only  the  facts  stated,  but  the 
facts  suppressed.    New  Brunswick  d  *C.  12.  [866) 
d  Land  Co,  v:  Muggeridge,  1  Drew.  &  S.  363. 
They  are  entitled  to  know  the  cons  as  well 
as  the  pros.     Oluckstein   v.  Barnes  [1900] 
A.  C.  240;  Huhhard  v.  Wcare,  79  Iowa.  678, 
44  N.  W.  915;  Dayward  v.  Leeson,  176  Mass. 
310,  40  L.  R.  A.  725,  57  N.  K  656;  /2e  Leeds 
d  H,  Theatres  [1902]  2  Ch.  809. 

It  does  not  appear,  however,  that  these 
defendants  were  promoters  or  interested  i& 
the  organization  of  the  guaranty  company, 
or  the  Seven  Stars  Company,  or  in  the  sale 
of  the  capital  stock  of  such  companies,  al- 
though they  knew  that  Warner's  intention 
was  to  incorporate  a  company,  and,  to  use 
the  language  of  one  of  the  defendants,  "work 
it  for  all  there  was  in  it."  As  they  were  not 
concerned  in  the  methods  used  to  procure 
subscriptions  to  stock,  or  in  the  statements 
made  in  the  prospectuses,  it  is  difficult  to 
see  bow  they  can  be  held  responsible,  unless 
thet"  are  made  so  by  the  fact  that  they  knew 
ana  connived  in  the  misstatements  as  to  the 
title  of  the  company.  But  while  they  might 
have  known  that  the  prospectuses  were  beinflr 
issued,  they  were  under  no  obligation  to  read 
them  or  contradict  their  exag^rated  state- 
ments and  promises.  In  their  agreement 
with  Cowland  th^  bad  stipulated  that  he, 
or  his  assignee,  should  explore,  work,  and 
operate  the  property,  and  they  could  not 
have  failed  to  know  that  this  would  be  done 
through  a  company  organized  for  that  pur- 
pose. Such  company  would  be  authonzed 
to  issue  prospectuses  and  obtain  subscrip- 
tions to  stock  as  best  it  could,  and,  clearly, 
defendants  were  not  bound  to  supervise  its 
methods  in  doing  so,  or  render  themselves 
responsible  for  sUitements  made  by  the  com- 
pany, provided  they  did  not  indorse  them. 
There  were  no  relations  between  them  and 
the  purchasers  of  the  capital  stock,  and  no 
4uty  on  their  part  to  interfere  with  the  cir- 
culation and  distribution  of  the  prospectuses 
and  maps,  or  to  inform  the  subscribers  per- 
sonally that  they  were  the  owners  of  the 
legal  title  to  the  property.     They  had  the 
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right  to  rely,  so  far  as  respected  these  com- 
panies and  their  stockholders,  upon  the  fact 
that  their  title  was  of  record,  and  .was  notice 
of  their  rights  to  every  one.  who  contem- 
pbtffl  tflkin^  stock  in  the  company. 

The  testimony  bearing  upon  the  complicity 
of  Lawler  and  Wells  with  the  preparation  of 
{206]  these  prospectuses  and  maps  is  *such  as 
amounts  rather  to  a  sucipicion  that  they 
may  have  known  and  approved  of  their  con- 
tents, than  to  positive  proof  that  they  re- 
ceived their  indorsement.  Of  course,  if  it 
were  shown  that  they  were  put  forth  by 
them  personally,  with  Knowledge  upon  their 
part  of  their  contents,  and  of  the  falsity  of 
their  statements,  and  that  they  were  issued 
as  a  basis  of  obtaining  subscriptions  to  stock, 
they  would  be  justly  held  liable  as  partici- 
pants in  the  fraud;  but  the  mere  fact  that 
they  turned  over  the  organization  of  the 
company  to  other  parties,  who  would  pursue 
the  usual  course  of  issuing  prospectuses  for 
the  purpose  of  raising  subscriptions,  would 
not,  of  itself,  charge  them  with  the  duty  of 
examining  and  verifying  their  statements. 

The  facts  principally  relied  upon  are  that 
the  defendants  caused  to  be  delivered  to  Mr. 
Rickard,  an  agent  of  Cowland,  a  report  pre- 
viously made  upon  the  mines,  known  as  the 
Blauvelt  report,  together  with  a  map  of 
the  underground  workings  of  the  mines, 
known  as  the  Blauvelt  map,  as  well 
as  copies  of  the  smelter  and  milling 
returns  of  ores  shipped  from  the  •  mines, 
known  as  the  "smelters'  returns.'*  It 
is  not  found,  however,  that  these  do/*u- 
ments  were  false  in  any  particular,  except 
the  map,  which  was  prepared  by  one  Brodie, 
without  tbe  knowledge  of  the  defendants, 
but  was  seen  by  defendant  Lawler  hanging 
in  the  office  of  the  companies  in  New  York, 
and  was  entitled  "Plat  of  the  Hillside  and 
adjoining  claims,"  although  it  appears  that 
afterwards,  without  the  knowledge  of  Law- 
ler, these  entitling  words  were  changed,  be- 
fore the  maps  were  distributed,  to  the  words, 
"Map  of  group  of  mines  belonging  to  the 
Seven  Stars  Gold  Mining  Company."  It 
thus  appears  that  when  Lawler  saw  this  map 
it  contained  no  words  indicative  of  owner- 
ship in  the  Seven  Stars  Company.  It  also 
appeared  that  in  August  of  the  same  year 
defendant  Wells  visit^  the  office  of  the  guar- 
anty company  in  New  York,  and  while  there 
had  an  interview  with  Warner,  president  of 
both  companies;  but  the  evidence  does  not 
show  that  anything  was  said  to  Wells  about 
the  plans  of  the  companies,  or  the  issue  and 
circulation  of  a  prosipectus;  although  Lawler 
became  aware  of  the  fact  that  the  prospec- 
tus was  being  prepared  for  circulation,  and 
(267] for  the  'purpose  of  promoting  the  sale  of  the 
stock  of  the  company,  and  that  the  Blauvelt 
report  and  map  were  being  used  in  cpniiec- 
tion  with  it. 

In  October,  1892,  Warner  represented  to 
the  defendants  that  he  viras  unable  to  place 
the  securities  he  held,  in  time  to  meet  the 
payment  of  that  portion  of  the  price  falling 
due  November  12,  and,  relying  upon  his  rep- 
resentations and  requests,  defendants  agreed 
to  nn  extension  of  the  time;  but  on  May  8, 
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1893,  the  whole  scheme,  so  far  as  Warner 
was  connected  with  it,  collapsed  by  his  exe- 
cuting a  general  assignment  of  his  properly 
for  the  benefit  of  his  creditors.  Defendants, 
learning  of  this,  made  a  further  agreement 
with  Cowland,  extending  the  time  for  pay- 
ment under  his  agreement,  receiving  as  part 
of  the  consideration,  $50,000  par  value  of 
the  guaranteed  capital  stock  of  the  Seven 
Stars  Company,  and  the  appointment  of 
Lawler  as  manager  of  the  mines.  In  May, 
1893,  Lawler  received  notice  in  writing  that 
remittances  on  account  of  the  Cowland  con- 
tract were  being  made  from  money  derived 
from  the  sale  of  stock  of  the  Seven  Stars 
Company,  and  in  August,  1893,  the  chancery 
court  of  New  Jersey,  in  which  state  the  com- 
pany was  incorporated,  appointed  defendant 
Oriffin  receiver  of  both  companies.  In  Sep- 
tember, defendants,  as  owners  of  the  legal 
titl^  and  exercising  their  rights  under  the 
original  escrow  agreement,  entered  into  pos- 
session of  the  group  of  mines,  and  remained 
in  exclusive  possession  until  September, 
1897,  when  a  receiver  was  appointed  by  an 
Arizona  court. 

The  most  important  item  of  testimony, 
and  one  which  lies  at  the  basis  of  this  suit, 
is  the  fact  that  the  defendants  received  from 
the  proceeds  of  the  mines,  during  their  op- 
eration by  the  Seven  Stars  Company,  sums 
aggr^ting  $47,812.25,  and  also  received 
from  Warner  and  others,  on  account  of  the 
purchase  price  of  the  property,  $112,339.90. 
This,  however,  they  had  a  perfect  right  to 
do  under  their  contract,  unless  they  were 
distinctly  apprised  of  the  fact  that  it  was 
fraudulently  procured.  But  the  prospectus, 
map,  and  application  were  prepared  under 
the  supervision  of  Warner,  and  the  docu- 
ments framed  in  accordance  with  his  views. 
The  evidence  tends  to  show  that  while  de- 
fendants had  knowledge  of  the  preparation 
and  circulation  of  the  prospectus  *and  maps, [268] 
knowledge  of  the  statements  and  representa- 
tions contained  in  them  is  not  brought  home 
to  them,  nor  were  they  bound  to  inform 
themselves  as  to  their  contents. 

There  are  further  findings  that  defend- 
ants in  October,  1892,  became  aware  that 
the  American  prospectus  was  being  distrib- 
uted by  the  guaranty  company,  and  t^at 
they  did  not  at  any.  time  protest  against  its 
preparation  or  circulation,  or  in  any  way 
give  notice  of  their  rights  in  the  mines  to 
any  of  the  purchasers  of  the  stock  of  the 
Seven  Stars  Company,  except  as  such  notice 
might  be  imputed  to  them  through  the  rec- 
ord title  in  defendants.  But  it  is  further 
found  that  they  did  not,  at-,the  tiqie  the  sub- 
scriptions to  the  stock  were  being  made, 
make  any  representations  or  communica- 
tions to  any  subscriber  to  said  stock;  nor 
did  tlity  have  any  notice  or  knowledge  that 
any  moneys  received  by  them  on  account  of 
the  purchase  price  formed  a  part  of  the 
money  raised  from  subscriptions  to  stock 
and  paid  by  the  guaranty  company  on  ac- 
count of  the  purchase  price, — at  least,  not 
until  May  20,  1893,  when  nearly  all  the  pay- 
ments had  been  made.  Neither  were  they 
interested,  as  promoters  or  otherwise,  in  the 
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organ  izHtion  of  either  of  the  corporations, 
or  in  tlie  issue  or  circulation  of  the  prospec- 
tuses, or  the  sale  of  th&  capital  stock. 

Were  they  bound  to  refuse  the  money 
vfhen  it  was  tendered  them?  Even  if  de- 
fendants liad  knowledge  or  notice  that  pay- 
4nents  received  by  them  on  account  of  the 
purchase  price  were  made  from  moneys 
raised  from  subscriptions  to  stock,  there 
was  no  impropriety  in  receiving  their  money 
from  the  proceeds  of  the  sales  of  the  stock, 
Although  the  contract  specified  only  that 
they  should  be  entitled  to  the  proceeds  of  the 
ore  mined.  As  they  had  agreed  to  sell  their 
interests  at  $450,000,  and  Cowland  had 
agreed  to  pay  that  amount,  it  may  be  as- 
sumed that  this  was  the  real  value  of  the 
properties  at  that  time.  This  amount  de- 
fendants had  a  right  to  receive  before  they 
surrendered  the  deed  of  the  properties,  but 
how  it  was  to  be  raised  was.  no  concern  of 
theirs.  Granting  the  pro\ision  in  the  con- 
i.riKi  for  the  forfeiture  of  all  moneys  paid, 
in  case  the  sale  finally  fell  through,  to  have 
been  a  harsh  one  (and  in  fact  it  was  much 
less  harsh  than  it  appeared  to  be),  it  was 
f 200]  fully  understood  *and  agreed  upon  by  both 
parties ;  and  while  a  bill  in  equity  might  not 
have  lain  to  enforce  it,  it  does  not  follow  that 
defendants  will  be  compelled  to  return  the 
money  unless  they  actively  participated  in 
the  representations  under  which  it  was 
raised.  The  case  would  have  been  stronger 
if  the  Cowland  agreement  had  provided  dis- 
tinctly that  a  mining  cqpipany  should  be 
form^  and  defendant  paid  from  the  pro- 
ceeds of  sales  of  its  stock,  but  the  agree- 
ment made  no  provision  how  the  money 
should  be  raised  or  from  what  fimd  it  should 
be  paid,  except  that  the  proceeds  of  the  op- 
eration of  the  mines  and  the  ores  should  be 
at  once  paid  to  the  defendants  and  be  cred- 
ited on  the  agreement.  It  was  not  provided, 
liowever,  Uiat  this  should  be  the  only  source 
from  which  the  money  should  be  raised. 

As  matter  of  fact,  the  guaranty  company 
was  ensAged  in  promoting  sundry  mining 
4ind  industrial  enterprises,  including  the 
business  of  the  Seven  Stars  Company;  and 
during  the  time  the  payments  were  being 
made,  it  received  and  disbursed  the  sum  of 
$824,142.13,  which  was  deposited  in  its  own 
name  in  a  common  fund  in  the  Continental 
National  Bank,  and  checked  out  by  the  guar- 
anty company  in  its  various  business  enter- 
prises as  required,  and,  amongst  others,  to 
the  defendants  on  account  of  the  Cowland 
agreement.  These  checks,  which  were  gen- 
erally payable  to  Cbwland,  were  collected  by 
the  payee,  the  money  transmitted  to  the 
Bank  of  Arizona,  and  plaxsed  to  the  credit 
of  defendants  on  account  of  the  purchase 
price  of  the  property.  Between  June  15, 
I8t>2,  and  September  18,  1893,  the  guaranty 
company  paid  out  for  operating  expenses, 
purchase  of  machinery,  purchase  price  of  the 
Hillside  group  of  mines,  dividends,  and  all 
other  expenses,  an  a^gr^ate  sum  of  $380,- 
296.81, — over  $100,000  more  than  the 
amount  of  money  received  from  the  sale  of 
the  Seven  Stars  guaranteed  stock. 

The  case^  then,  comes  to  this:  Whether 
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the  mere  facts  that  defendants  knew  that  a 
prospectus  was  to  be  issued,  that  they  fur- 
nished the  Blauvelt  report  (not  shown, to  be 
false)  to  which  was  appended  a  map  indi- 
cating (thouffh  not  to  their  knowledge)  that 
the  mines  belonged  to  the  Seven  Stars  Com- 
pany, and  that  *they  might  have  informed [270] 
themselves,  if  they  had  phosen  to  do  so,  of 
the  contents  of  the  prospectus,  and  did  ac- 
tually receive  a  large  amount  of  money 
without  knowing  the  source  from  which  it 
came, — render  them  liable  as  participants  in 
the  fraud  perpetrated  by  the  circulation  of 
the  prospectus. 

Putting  the  case  in  the  most  favorable 
light  for  the  plaintiffs,  it  was  only  a  case  of 
estoppel  by  silence.  Indeed,  it  was  not  even 
an  ordinary  case  of  estoppel  by  silence,  but 
an  estoppel  by  silence  concerning  facts  of 
which  defeiidants  may  have  had  no  actual 
knowledge.  To  constitute  an  estoppel  by  si- 
lence there  must  be  something  more  than  an 
opportunity  to  speak.  There  must  be  an  ob- 
ligation. This  principle  applies  with  pecu- 
liar force  whci*e  the  persons  to  whom  notice 
should  be  given  are  unknown.  So,  too,  V» 
constitute  an  estoppel,  either  by  express  re|» 
resentation  or  by  silence,  there  must  not  only 
be  a  duty  to  speak,  but  the  purchase  must 
have  been  made  in  reliance  upon  the  conduct 
of  the  party  sought  to  be  estopped ;  and  the 
express  finding  of  the  court  in  this  case  is 
''that  the  subscribers  to  the  capital  stock  of 
the  Seven  Stars  Company,  in  making  tlieir 
several  subscriptions  therefor  and  payments 
thereon,  did  so  without  any  knowledge 
of,  and  without  relying  on,  anything  said 
or  done,  or  omitted  to  bo  said  or  done, 
in  the  premises  by  the  said  Lawler  and 
Wells,  or  either  of  them."  Granting  that  if 
these  subscribers  had  known  aJl  the  defend- 
ants knew  regarding  the  title  to  this  prop- 
erty, they  would  not  have  subscribed  to  the 
stock  of  tlie  company,  it  does  not  follow 
that  defendants  were  bound  to  take  active 
steps  to  inform  the  public  of  that  which  al- 
ready appeared  upon  the  record. 

This  case  does  not  belong  to  that  class  oi 
which  Gregg  y.  Von  Phul,  I  Wall.  274,  17  L. 
ed.  536,  is  an  example,  wherein  it  was  said 
that  "if  one  has  a  claim  against  an  estate, 
and  does  not  disclose  it,  but  stands  by  and 
suffers  the  estate  [to  be]  sold  and  improved, 
with  knowledge  that  the  title  has  been  mis- 
taken, he  will  not  be  allowed  afterwards  to 
assert  his  claim  against  the  purchaser." 
Such  cases  are  believed  to  be  confined  to 
those  where  the  party's  silence  is  inconsist- 
ent \^*ith  the  position  subsequently  assumed 
by  him,  as  where  he  suffers  land  to  be  im- 
proved while  holding  an  unrecorded  deed  of 
it.  In  this  case,  however,  defendants*  posi- 
tion *wa8  perfectly  consistent  with  their  ti-[271) 
tie  of  record  and  with  the  Cowland  agree- 
ment, which  distinctly  provided  that  Cow- 
land or  his  assignees  should  enter  into  pos- 
session, develop  and  work  the  mines  ux)on 
their  own  account,  though  paying  the  pro- 
ceeds to  them. 

But,  conceding  defendants  to  have  been 

apprised  of  the  contents  of  the  prospectus, 

it  would  certainly  be  an  exceptional  case  if 
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a  paraon  holding  %  deed  of  property  which 
he  has  placed  upon  record  would  be  bound 
to  disclose  his  title  to  a  person  contemplaJting 
purchasing  or  making  improvements  upon 
the  land,  or  would  be  estopped  from  making 
his  claim  thereto  by  mere  silence,  since  be 
has  a  right  to  rely  upon  the  constructive  no- 
tice given  by  the  record;  although  the  rule 
would  be  otherwise  in  case  of  positive  mis- 
representations upon  his  part.  Brant  y, 
Virginia  Coal  d  I.  Co,  93  U.  8.  326,  337,  23 
L.  ed.  927,  .929;  Knouff  v.  Thompson,  16  Pa. 
357;  Brinckerhoff  v.  Lansing,  4  Johns.  Ch. 
65,  8  Am.  Dec.  538 ;  Rice  v.  Dewey,  54  Barb. 
455 ;  Kingman  v.  Graham,  51  Wis.  232,  8  N. 
W.  181;  Sulphine  v.  Dunbar,  55  Miss.  255; 
Porter  r.  Wheeler,  105  Ahi.  451,  17  So.  221. 
The  authorities  also  recognize  a  distinction 
between  mere  silence  and  a  deceptive  silence 
accompanied  by  an  Intention  to  defraud, 
which  amounts  to  a  positive  beguilement. 
Sumner  v.  Beaton,  47  M.  J.  Eq.  103,  19  AtL 
884;  HUl  ▼.  Epley,  31  Pa.  331;  Markham  y. 
OVonnor,  52  Ga.  183,  21  Am.  Rep.  249. 

For  instance,  if  a  mortgagee  stood  by 
while  a  mortgagor  was  selling  a  piece  of 
property  to  a  person  whom  the  mortgagee 
knew  was  purchasing  the  property  upon  the 
supposition  that  it  was  unencumbered,  he 
might  be  estopped  by  his  silence,  even  though 
his  mortgage  were  of  record.  But,  upon  the 
other  hand,  if  he  were  merely  informed  that 
the  mortgagor  was  endeavoring  to  sell  the 
property  as  unencumbered,  he  would  clearly 
be  under  no  obligation  to  look  up  the  pur- 
chaser, or  to  inform  the  public  generally  of 
the  existence  of  the  mortgage.  In  such  case 
he  might  safely  rely  upon  the  record.  No 
duty  to  speak  arises  from  the  mere  fact 
that  a  man  is  aware  that  another  may  take 
an  action  prejudicial  to  himself  if  the  real 
facts  are  not  disclosed.  Sullivan  v.  Davis, 
29  Kan.  28.  As  stated  by  Bigelow  on  Estop- 
pel, 5th  ed.  page  596:  "So  long  as  he  is 
not  brought  into  contact  with  the  person 
(272] about  to  act,  and  does  *not  know  who  that 
person  may  be,  he  is  under  no  obligation  to 
seek  him  out,  or  to  stop  a  transaction  which 
is  not  due  to  his  own  conduct  as  the  natural 
and  obvious  result  of  it."  •  It  cannot  be  that 
A  would  be  estopped  by  silence  with  respect 
to  his  title  to  property  which  B  is  about  to 
purchase,  when  he  has  no  knowledge  that  B 
contemplates  buying  and  B  has  no  knowledge 
that  A  is  connected  with  the  property.  We 
know  of  no  case  holding  that  a  man  is  es- 
topped by  silence  as  against  the  public,  or 
any  particular  person  with  whom  he  has  no 
fiduciary  relation.  It  was  said  by  the  court 
of  appeals  of  New  York  in  Viele  v.  Judson, 
82  N.  Y.  32,  40,  of  the  cases  holding  a  party 
to  be  estopped  by  his  silence:  ''In  all  of 
them  the  silence  operated  as  a  fraud  and  ac- 
tually itself  misled.  In  all  there  was  both 
the  specific  opportunity  and  apparent  duty 
to  speak.  And,  in  all,  the  party  maintain- 
ing silence  knew  that  some  one  else  was  rely- 
ing upon  that  silence,  and  either  acting  or 
al»ut  to  act  as  he  would  not  have  done,  had 
*  the  truth  heea  told.  These  elements  are  es- 
sentia] to  create  a  duty  to  speak." 

Before  holding  that  defendants  are  liable 
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by  reason  of  their  silence  it  ought  to  be  made 
to  appear  what  action  they  could  have  taken 
to  prevent  the  perpetration  of  the  fraud  em- 
bodied in  the  prospectus  and  maps.  If  they 
had  actually  participated  in  it  by  circulat- 
ing these  documents,  or  representing  them  to 
be  true,  the  case  would  have  been  different; 
but  if  they  be  held  at  all  it  must  be  by  rea- 
son of  their  silence  and  inaction,  when  it  is 
not  even  shown  that  they  were  co^izant  of 
the  statements  contained  in  them.  They  may 
have  seen  them,  but  they  were  not  bound  to 
read  them,  or  inform  themselves  of  the  truth 
of  their  statements,  since  they  were  no  party 
to  them  in  any  way  whatever,  and  were  in- 
terested only  in  obtaining  payment  for  their 
property.  But,  conceding  that  they  were 
fully  apprised  of  their  contents,  what  action 
were  they  bound  to  have  taken  7  They  could 
not  give  notice  to  the  hundreds  of  thousands 
to  whom  the  prospectuses  were  sent,  since 
they  were  not  even  apprised  of  their  names 
or  addresses.  A  notice  to  the  company  not 
to  send  out  these  prpspectuses  would  have 
been  equally  futile,  in  case  the  directors 
chose  to  disregard  *it,  since  they  could  not  [278] 
control  their  action,  nor  could  they  have 
sustained  a  bill  for  injunction,  since  they 
could  have  shown  no  personal  injury  to 
themselves  by  reason  of  the  action  of  the 
promoters. 

The  difficulty  of  doing  exact  justice  to  the 
plaintiffs  in  this  case,  without  also  doing  an 
injustice  to  the  defendants,  suggests  -another 
reason  why  they  ^ould  not  be  charged  with 
liability  for  the  circulation  of  this  prospec- 
tus and  map,  without  clear  proof  of  their 
complicity.  At  the  time  of  the  sale  of  tlies^ 
mining  properties  their  real  value  must  have 
been  unknown.  If  the  mines  proved  success- 
ful they  may  have -been  worth  millions;  if 
unsuccessful,  they  would  be  of  little  value, — 
perhaps  worthless.  The  amount  agreed  upon^ 
$450,000,  was  one  which  the  defendants  were 
willing  to  take  as  a  compromise,  and  one 
which  the  plaintiffsf  were  willing  to  pay  as 
a  speculation.  Each  party  to  the  sale  took 
his  own  chances,  and  no  complaint  is  made 
of  unfair  dealing  on  either  side.  In  their 
cross  complaint  defendants  tendered  to  the 
court,  and  offered  to  deliver,  the  deed  and 
possession  of  the  mines,  upon  the  payment 
of  the  residue  due  them  under  the  escrow 
agreement.  If  the  prop^ty  be  now  more 
\^uable  than  the  amount  agreed  to  be  paid,, 
no  reason  is  apparent  why  the  tender  sKould 
not  have  been  accepted.  If,  as  appears  to  be 
more  probable,  it  is  of  1^  value,  or  wholly 
valueless,  the  defendants'  in  refunding  the 
amount  paid  would  not  only  lose  that 
amount,  but  all  possibility  of  reselling  the 
mines  to  other  parties,  and  would  thereby 
assume  the  risk  of  an  unfortunate  specula- 
tion, which  the  whole  design  of  the  sale  waa 
to  impose  upon  the  purchasers  under  the 
Cowland  agreement,  namely,  the  plaintiffs.t 
In  making  the  purchase  the  vendees  were 
willing  to  assume  the  risk  of  the  mines  prov- 
ing   unsuccessful.    The    vendors    were   evi- 

t[The  word  "plaintiffs"  Is  obviously  here  In- 
advertently  used  for  "other  defendants**  or  **ce> 
defendaata"— Ed.] 
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dently  unwilling  to  take  this  risk,  and  pre- 
ferred to  take  a  sum  certain  for  their  spec- 
ulative chances.  Assuming  that,  in  eqmty, 
the  defendants  could  be  called  upon  to  re- 
fund the  money  paid,  it  seems  unjust  that 
they  should  also  be  saddled  with  the  burden 
of  an  unfortunate  si>eculation.  In  short, 
the  circumstances  have  so  changed  that  jus- 
tice cannot  bo  done  without  imposing  dam- 
aces  upon  the  defendants  which  were  not 
within  the  contemplation  of  the  parties. 
t874]  *If  the  first  alternative  prayer  of  the  bill 
were  granted,  and  it  were  adjudged  that  the 
defendanta  were  estopped  from  asserting 
that  the  Seven  Stars  Company  was  not  the 
owner  of  the  mining  properties,  and  adjudg- 
ing such  company  to  have  full  title  thereto, 
and  that  defendants  should  also  repay  all 
the  proceeds  of  ore  taken  therefrom  and  re- 
ceived by  them,  amounting  to  $47,812.25,  it 
will  result  that  of  the  $450,000,  agreed  upon 
as  the  price  of  the  property,  they  would  have 
received  but  $112,339.90,  and  would  lose 
$337,600.04  of  the  amount  agreed  to  be  paid. 
Upon  the  other  hand,  if  the  second  alterna- 
tive praver  were  granted,  and  defendants 
were  adjudged  to  return  the  money  found 
due  in  the  nr»t  decree  of  the  district  court, 
namely,  $180,139.82,  and  retake  the  prop- 
erty, which  now  appears  to  be  of  little  value, 
they  would  be  practically,  in  either  case, 
diarged  with  the  entire  burden  of  the  ven- 
ture which  it  was  the  express  object  of  the 
Cowland  agreement  to  avoid.  A  decree  that 
would  bring  about  this  result  would  savor  of 
punishment  to  defendants  rather  than  of 
compensation  to  plaintiffs. 

We  think  the  plaintiffs  have  wholly  failed 
to  make  out  such  a  complicity  on  the  part 
of  the  defendants  with  the  preparation  and 
circulation  of  these  prospectuses  as  would 
make  them  liable  for  the  losses  which  the 
plaintiffs  have  doubtless  sustained.  ' 

The  decree  of  the  court  heUno  i$  therefore 
affirmed. 


MISSOURI    PACIFIC     RAILWAY    COM- 

PANY,  Appt., 

V, 

UNITED  STATES. 
(See  8.  C.  Reporter's  ed.  274-201.) 

Commerce  —  discrimination  hy  carriers  — 
right  of  Federal  law  officers  to  maintain 
euit  to  restrain, 

1.  A  suit  to  enjoin  a  common  carrier  from  dis- 
criminating between  localities  In  violation  of 
the  Act  to  Regulate  Commerce  could  not  be 
brought  on  behalf  of  the  United  States  by  its 
law  officers  at  the  request  of  the  Interstate 
Commerce  Commission  prior  to  the  passage 
of  the  act  of  Congress  of  February  19,  1903, 
the  Sd  section  of  which  expressly  authorizes 
the  prosecution  of  such  suits. 

S.  The  new  remedies  to  compel  compliance  with 
the  Act  to  Regulate  Commerce,  given  by  the 
act  of  CongreAs  of  February  19,  1903.  I  8,  are 
•o  far  made  applicable  to  prior  pending  pro- 
ceedings to  enforce  the  former  act  by  the  pro- 
vision of  I  4,  that  pending  causes  shall  not  be 
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affected  by  the  repeal  of  conflicting  laws  pro^ 
vlded  for  therein,  but  shall  be  prosecoted  to< 
a  conclusion  In  the  manner  theretofore  pro- 
vided **and  as  modified  by  the  provisions  or 
this  act,**  that  a  decree  granting  the  relief 
prayed  fqr  In  a  suit  brought  on  behalf  of 
the  United  States  by  its  law  oflicere  to  em- 
join  discrimination  between  local Ities^  whichi 
suit  was  unauthorized  because  brought  before- 
the  passage  pf  the  later' act,  must  be  reversed 
and  the  cause  remanded  for  further  procee<^ 
Ings  consistent  with  the  Act  to  Regulate 
Commerce  as  originally  enacted  and'  subse^ 
qnentJy  amended. 

[No.  108.] 

Argued    January    23,    26,   1903,    Decided 

March  9, 1903. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit: 
to  review  a  decree  which  aMrmed  a  decrett: 
of  the  Circuit  Court  for  the  Second  Divisions  . 
of  the  District  of  Kansas  enjoining  a  con»- 
mon  carrier  from  discriminating  betweerr 
localities  in  violation  of  the  Act  to  Regulate* 
Commerce.  Reversed  and  remanded  to  the* 
Circuit  Court  for  further  proceedings. 

Statement  by  Mr.  Justice  Wltitet 
The  original  bill  of  complaint  in  thi» 
cause  was  filed  on  behalf  of  the  United 
States  against  the  present  appellant  in  the 
circuit  court  of  the  United  States  for  the 
second  division  of  the  district  of  Kansas  oa 
July  26,  1893.  To  the  bill  a  demurrer  wa^ 
filed  and  overruled.  6  Inters.  Com.  Repw 
106,  65  Fed.  903.  Subsequently,  exceptions 
were  sustained  to  an  answer,  and  thereafter 
an  amended  answer  and  a  replication  were 
filed.  The  questions  now  presented  for  de- 
cision, however,  were  raised  by  an  amended! 
bill  filed  on  July  19,  1897.  In  such  amendt^ 
ed  bill  it  was  alleged  that  the  suit  was 
brought  on  behalf  of  the  United  States  by 
the  United  States  attorney  for  the  district 
of  Kansas,  by  the  authority  of  and  under 
the  direction  of  the  Attorney  General  of  the 
United  States,  and  that  such  authority  an<t 
direction  had  been  given  in  pursuance  of  a* 
request  of  the  Interstate  Commerce  Com- 
mission of  the  United  States  ''that  the 
United  States  attorney  for  the  district  or 
Kansas  be  authorized  and  directed  to  insti- 
tute and  prosecute  all  necessary  proceed- 
ings, legal  or  equitable,  for  the  enforcement 
of  the  provisions  of  the  Interstate  Com- 
merce Law  against  the  defendant  in  relation* 
to  the  matters  herein  complained  of."  It 
was  further  averred,  in  substance,  that  the 
respondent  was  subject  to  the  terms  and 
provisions  of  the  Act  to  Regulate  Com* 
merce,  and  operated  lines  of  railway  be- 
tween the  city  of  St.  Louis,  in  the  state  of 
Missouri,  and  the  city  of  Omaha,  in  the 
state  of  Nebraska,  a  distance  of  501  miles, 
and  between  the  city  of  St.  Louis  and  the 
city  of  Wichita,  in  the  state  of  Kansas,  a 
distance  of  46S  miles.  It  was  charged  that 
in  the  transportation  of  freight  between  St. 
Louis  and  said  cities  of  Omaha  and  Wichita 
the  service  was  •substantially  of  a  like,  con-[270> 
temporaneous  character,  and  was  made  un- 
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der  substantially  similar  circumstances  and 
conditions,  but  that,  notwithstanding  such 
fact,  the  rates  exacted  upon  shipments  ol 
freight  between  St.  Louis  and  Wichita  very 
much  exceeded  the  rates  charged  on  freight 
shipped  between  St.  Louis  and 'Omaha.  It 
was  averred  that  the  collection  of  such  al- 
leged excessive  freight  rates  or  any  rate  of 
freight  on  shipment  between  St.  Louis  and 
^Mchita  in  excess  of  the  rate  charged  for 
shipments  of  freight  of  a  similar  character 
and  classification  between  St.  Louis  and 
Omaha,  operated  an  unjust  and  unreason- 
able prejudice  and  disadvantage  against  the 
city  of  Wichita  and  the  localities  tributary 
thereto,  and  against  the  shippers  of  freight 
between  St.  Louis  and  the  city  of  Wichita. 
Averring  that  the  wrongs  complained  of 
"are  remediless  in  the  premises  under  the 
ordinary  forms  and  proceedings  at  law,  and 
are  relievable  only  in  a  court  of  equity  and 
in  this  form  of  procedure,"  the  ultimate  re- 
lief asked  was  the  grant  of  a  perpetual  in- 
junction restraining  the  respondent  from 
continuing  to  exact  a  greater  rate  for  trans- 
portation of  freight  of  like  classification  be- 
tween the  city  of  Wichita  and  the  city  of 
8t.  Louis  than  was  asked  between  the  city 
of  St.  Louis  and  the  city  of  Omaha.  A  de- 
murrer was  filed  to  the  amended  bill  upon 
Tarious  grounds,  one  of  which  denied  the 
ri^t  of  the  United  States  to  institute  the 
suit. 

On  hearing,  the  demurrer  was  overruled 
exception  was  reserved,  and,  the  defendant 
electing  to  stand  on  its  demurrer,  a  final 
decree  was  entered  granting  a  perpetual  in- 
junction as  prayed,  and,  on  appeal,  the  cir- 
cuit court  of  appeals  affirmed  the  decree, 
but  filed  no  opinion.  An  appeal  was  there- 
upon allowed. 

Mr.  John  F.  Dillon  argued  the  cause, 
and,  with  Messrs.  J.  H,  Richards,  C,  E,  Ben- 
ton, B.  P.  Waggener,  and  Alexander  O.  Coch- 
ran, filed  a  brief  for  appellant: 

The  Interstate  Commerce  Act  is  a  com- 
plete code  of  lawB  and  rules  of  procedure, 
both  civil  and  criminal,  governing  interstate 
commerce  and  it  radically  revolutionizes  all 
prior  procedure. 

Interstate  Commerce  Commission  v.  Balti- 
more d  O.  R,  Co,  145  U.  S.  263,  36  L.  ed. 
«99,  4  Inters.  Com.  Rep.  92,  12  Sup.  Ct.  Rep. 
«44;  Re  Morris,  2  Inters.  Com.  Rep.  617,  40 
Fed.  101;  Interstate  Commerce  Commission 
V.  Cincinnati,  N,  O.  d  T,  P.  R,  Co.  167  U.  S. 
505,  42  L.  ed.  255,  17  Sup,  Ct.  Rep.  896. 

By  every  rule  of  construction  the. Inter- 
state Commerce  Act  is  necessarily  exclusive 
as  a  rule  or  system  of  procedure  for  pri- 
mary examination  into  the  facts,  and,  in  the 
language  of  the  act,  for  "the  execution  and 
enforcement  of  its  provisions." 

Sutherland,  Stat.  Constr.  89  204,  325,  326; 
Fourth  yat.  Bank  v.  Francklyn,  120  U.  S. 
747,  30  L.  ed.  825,  7  Sup.  Ct.'Rep.  757. 

No  court  of  the  United  States  has  juris- 
diction, right,  or  power  to  hear  and  deter- 
mine causes,  ej^cept  such  as  is  derived  from 
Congress;  and  the  only  laws  enforceable  in 


such  courts  are  8uc4i  laws  as  are  enacted  by 
Congress  in  pursuance  of  the  Constitution. 

United  States  v.  Hudson,  7  Cranch,  32,  S 
L.  ed.  259. 

The  hitherto  uniform  course  of  procedure 
in  cases  of  this  character  is  against  the  right 
to  maintain  the  present  suit. 

Interstate  Commerce  Commission  t 
Northeastern  R,  Co,  5  Inters.  Com.  Rep.  650, 
74  Fed.  70;  Interstate  Commerce  Commis- 
sion V.  Louisville  d  N.  R.  Co,  5  Inters.  Com. 
Rep.  657,  73  Fed.  409;  Swift  v.  Philadelphia 
d  k,  R.  Co.  4  Inters.  Com.  Rep.  633.  58  Fed. 
858,  5  Inters.  Com.  Rep.  116,  64  Fed.  59; 
State  ▼.  Republican  Valley  R,  Co.  17  Neb. 
647,  5^  Am.  Rep.  424,  24  N.  W.  329;  In- 
terstate Commerce  Commission  y.  Alahamia 
Midland  R,  Co.  168  U.  S.  174,  42  L.  ed.  425, 
18  Sup.  Ct.  Rep.  45;  Interstate  Commerce 
Commission  v.  Cincinnati,  N.  O.  d  T.  P.  R, 
Co.  167  U.  S.  495,  42  L.  ed.  251,  17  Sup.  Ct. 
Rep.  896;  Tewas  d  P.  R.  Co.  t.  Interstate 
Commerce  Commission,  162  U.  S.  204,  40  L. 
ed.  942,  5  Inters.  Com.  Rep.  405,  16  Sup.  Ct. 
Rep.  666. 

An  original  bill  in  equity  will  not  lie 
against  a  railway  company  for  discrimina- 
tory rates,  imless  the  Commission  has  first 
investigated  and  acted. 

Vanderslioe-Lynde  Mercantile  Co.  y.  ifi«- 
souri  P.  R.  Co,  (U.  S.  C.  C.  Kan.,  Jan.  7, 
1902.) 

In  the  absence  of  an  express  statute,  a 
remedy  by  bill  in  equity  is  not  the  proper 
remedy  to  enforce  the  performance  by  a  cor- 
poration of  public  duties  prescribed  by  law, 
and  especially  to  enforce  by  injunction  penal 
statutes. 

Atty.  Oen.  v.  Utioa  Ins.  Co.  2  Johns.  Ch. 
371;  People  v.  Utica  Ins,  Co.  15  Johns.  358, 
8  Am.  Dec.  243;  Com.  ▼.  Commercial  Bank, 
28  Pa.  389. 

The  remedy  to  compel  performance  of  pub- 
lic duty  by  corporations  is  by  mandamus, 
and  not  in  equity. 

Walkley  v.  Muscatine,  6  Wall.  481,  18  L. 
ed.  930 ;  Heine  v.  Levee  Comrs.  19  Wall.  655, 
22  L.  ed.  223;  Barkley  v.  Levee  Comrs.  93 
U.  S.  258,  23  L.  ed.  893;  Thompson  v.  Allen 
County,  115  U.  S.  550,  29  L.  ed.  472,  6  Sup. 
Ct.  Rep.  140;  Rosehbaum  y.  Bauer,  120  U. 
S.  450,  30  L.  ed.  743,  7  Sup.  Ct.  Rep.  633; 
Smith  V.  Bourbon  County,  127  U.  S.  105,  32 
L.  ed.  73,  8  Sup.  Ct.  Rep.  1043 ;  Butterworth 
y.  United  States,  112  U.  S.  50,  28  L.  ed.  656, 
5  Sup.  Ct.  Rep.  25;  Re  Sawyer,  124  U.  8. 
200,  31  L.  ed.  402,  8  Sup.  a.  Rep.  482; 
Hanneicinkle  v.  Oeorgetoum,  15  Wall.  547, 
21  L.  ed.  231;  Dows  v.  Chicago,  11  Wall. 
108,  20  L.  ed.  66;  Dill.  Mun.  Corp.  8§  826, 
906-908. 

There  can  be  no  case  of  equitable  cogni- 
zance where  there  is  a  plain  and  adequate 
remedy  at  law. 

Ewing  v.  £f^.  Louis,  5  Wall.  413,  18  L.  ed. 
657. 

Mr.  W.  O.  Perry  argued  the  cause,  and, 
with  Assistant  Attorney  General  Beck,  filed 
a  brief  for  appellee: 

The  purpose  of  the  Act  to  Regulate  Com- 
merce was  to  compel  equality  of  treatment, 
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to  provide  a  uew  remedy,  and  preserve  all 
existing  remedies. 

Interstate  Commerce  CommUaion  v.  Oiiv- 
einnati,  N.  0.  d  T,  P.  R.  Co.  167  U.  S.  479, 
42  L.  ed.  243,  17  Sup.  Ct.  Rep.  896. 

Proceedings  before  the  Commission  are  not 
exclusive  of  other  remedies. 

State  cm  rel,  Mattoon  v.  Republican  Valley 
R,  Co,  17  Neb.  648;  State  ew  rel,  Webster  v. 
Nebraska  Teleph,  Go,  17  Neb.  126,  52  Am. 
Rep.  404,  22  N.  W.  237;  Loiory  v.  Chicago, 
B,  d  Q,  R,  Co,  46  Fed.  86;  Little  Rock  d  M. 
R,  Co,  V.  East  Tennessee,  V,  d  O.  R.  Co,  4 
Inters.  Com.  Rep.  261,  47  Fed.  771;  Vin- 
cent V.  Chicago  d  A,  R.  Co,  49  111.  33;  Suth- 
erland Stat.  Const.  8  202;  Smith  v.  Stevens, 
10  Wall.  321,  19  L.  ed.  933;  United  States  v. 
Macon  County,  99  U.  S.  590,  25  L.  ed.  332; 
yashvUle  v.  Ray,  19  Wall.  475,  22  L.  ed. 
168;  Thomas  v.  We^t  Jersey  R,  Co,  101  U.  S. 
72,  25  L.  ed.  950;  South  v.  Mainland,  18 
How.  402,  15  L.  ed.  435;  Heame  v.  New 
England  Mut,  Marine  Ins.  Co,  20  Wall.  493, 
22  L.  ed.  397;  Amy  v.  Salma,  12  Fed.  414; 
Oregon  Short  Line  d  U,  N,  R,  Co,  v.  North- 
ern P,  R,  Co,  4  Inters.  Com.  Rep.  249,  61 
Fed.  465;  Chicago  d  N,  W,  R,  Co.y,  Osborne, 
48  Fed.  49,  4  Inters.  Com.  Rep;  257,  3  C.  C. 
A.  347,  10  U.  S.  App.  430,  62  Fed.  912; 
Union  P,  R,  Co,  v.  Ooodridge,  149  U.  S.  680, 
37  L.  ed.  896,  13  Sup.  Ct.  Rep.  970;  Ken- 
tucky d  I,  Bridge  Co,  v.  Louisville  d  N,  R, 
Co,  2  L.  R.  A.  289,  2  Inters.  Com.  Rep.  351, 
37  Fed.  567;  l^ight  v.  United  States,  167 
U.  S.  512,  42  L.  ed.  258,  17  Sup.  a.  Rep. 
822;  Atty,  Qen,  v.  Chicago  d  N,  W.  R,  Co, 
35  Wis.  425;  Buck  Mountain  Coal  Co.  v. 
Lehigh  Coal  d  Nav,  Co,  88  Am.  Dec.  537, 
note;  2  Morawetz,  Corp.  8  1132;  Cumber- 
land Valley  R,  Co,*s  Appeal,  62  Pa.  227; 
Sparhaijck  v.  Union  Pass,  R,  Co,  64  Pa.  421 ; 
State  ew  rel.  Circuit  Attorney  v.  Saline 
County  Ct,  51  Mo.  350,  11  Am.  Rep.  454; 
State  ew  rel.  Circuit  Attorney  v.  Callaway 
County  Ct.  51  Mo.  305;  High,  Inj.  88  1303, 
1304,  1554;  Interstate  Commerce  Commis- 
sion V.  Cincimiati^  N,  0,  d  T,  P,  R,  Co,  167 
U.  S.  479,  42  L.  ed.  243,  17  Sup.  Ct.  Rep. 
896. 

Even  if  the  Commission  has  exclusive  or- 
iginal jurisdiction  of  complaints  made  by  in- 
£viduals,  the  rule  does  not  apply  to  the 
government. 

The  Dollar  Sa/v,  Bank  v.  United  States,  19 
Wall.  239,  22  L.  ed.  82;  Booth  v.  United 
States,  11  Gill.  &  J.  373;  Com.  v.  Baldwin,  1 
Watts.  54,  26  Am.  Dec.  33;  United  States 
y.  Hoar,  2  Mason,  314,  Fed.  Cas.  No.  15,  373; 
People  V.  St.  Louis,  10  111.  351,  48  Am.  Dec. 
330 ;  Re  Debs,  158  U.  S.  564,  39  L.  ed.  1092, 
15  Sup.  Ct.  Rep.  900. 

Section  12  specially  authorizes  this  auit. 

Sutherland,  Stat.  Const  §  240;  Within- 
son  V.  Leland,  2  Pet.  627,  7  L'.  ed.  542. 

In  the  following  cases  mandatory  injunc- 
tions have  been  granted. 

Oreat  North  of  England  C,  d  H.  Junction 
R,  Co.  V.  Clarence  R.  Co.  1  Colly.  Ch.  Cas. 
607 ;-Lindsey  v.  Oreat  Northern  R,  Co,  10 
Hare,  664 ;  Coming  v.  Troy  Iron  d  Nail  Fac- 
tory, 40  N.  Y.  191;  Storer  v.  Oreat  Western 
R,  Co.  2  Younge  &  C.  Oh.  Cm.  48;  Wilson 
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V.  Pumess  R.  Co.  L.  R.  9  Eq.  28;  Sanderson 
V.  Cockermouth  d  W,  R.  Co.  11  Beav.  497; 
Oreat  Northern  R,  Co,  v.  Manchester,  8,  dr 
L.  R,  Co,  6  DeG.  &  S.  138;  Oreene  v.  West 
Cheshire  R.  Co.  L.  R.  13  Eq.  44;  Hood  v^ 
North  Eastern  R,  Co.  8  Eq.  666;  Com.  v^ 
Eastern  R.  Co.  103  Mass.  259,  4  Am.  Rep. 
555;  Harris  v.  Cockermouth  d  W,  R,  Co.  $ 
C.  B.  N.  S.  693;  Marriott  v.  London  d  8.  W. 
R.  Co.  1  C.  B.  N.  S.  489;  Vincent  v.  Chicago 
d  A.  R,  Co,  40  111.  37;  District  Attorney  v. 
Boston  R,  Co,  16  Gray,  242;  Atty.  Gen.  v. 
Boston  Wharf  Co.  12  Gray,  553;  Atty.  Gen, 
V.  Tudor  Ice  Co,  104  Mass.  244,  6  Am.  Rep. 
232;  Atty.  Oen.  v.  Cohoes  Co,  6  Paige,  133, 
29  Am.  Dec.  755;  Thompson  v.  Paterson  d 
H,  River  R.  Co.  9  N.  J.  Eq.  526;  Com.  v. 
Pittsburgh  d  C.  R.  Co.  24  Pa.  159,  62  Am. 
Dec.  372;  Georgetown  v.  Alexandria  Canai 
Co.  12  Pet.  98,  9  L.  ed.  1012;  Atty,  Oen.  v. 
Street  R.  Co.  14  Grant  Ch.  (U.  C.)  673; 
Atty,  Oen,  v.  Oreat  Northern  R.  Co,  1  Drew. 
&  Sm.  154;  Atty.  Oen.  v.  Leicester,  7  Beav. 
176. 

Equity  is  equal  to  every  emergency. 

2  Redf.  Railways,  8  205;  Taylor  v.  Salmon^ 
4  Myl.  AC.  14;  Mare  v.  Malachy,  1  Myl.  & 
C.  559;  Wallworth  v.  Holt,  4  Myl.  &  C.  619; 
Munn  V.  Illinois,  04  U.  S.  113,  24  L.  ed.  77; 
Chicago,  R,  I,  d  P,  R,  Co^  v.  Union  P.  R,  Co. 
47  Fed.  24 ;  Joy  v,  St,  Louis,  138  U.  S.  1» 
34  L.  ed.  843,  11  Sup.  Ct.  Rep.  243;  Atty, 
Oen.  V.  Chicago  d  N,  W,  R.  Co,  35  Wis.  425. 

That  there  may  be  a  remedy  at  law  to  per- 
sons for  damages  is  no  defense  to  this  suit. 

Atty.  Oen.  v.  Chicago  d  N,  W,  R.  Co.  3S 
Wis.  426 ;  United  States  v.  Bather,  1  Paine^ 
156,  Fed.  Cas.  No.  14,517. 

Mr.  Justice  Wliito,  after  makine  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  violation  of  the  Act  to  Regulate  Com- 
merce, complained  of  in  the  amended  bill» 
was  an  asserted  discrimination  between  lo- 
calities by  a  common  carrier  subject  to  the 
act,  averred  to  operate  an  unjust  prefer- 
ence or  advantage  to  one  locality  over  an- 
other. The  right  to  bring  the  suit  was  ex- 
f>ressly  rested  upon  a  request  made  bv  the 
nterstate  Commerce  Commission  to  do  so^ 
in  order  to  compel  compliance  with  the  pro- 
visions of  the  Ad  to  Regulate  Commerce 
relating  to  the  matters  complained  of  in  the 
bill. 

Bearing  in  mind  that,  prior  to  the  request 
of  the  Commission  upon  which  the  suit  was 
brou^fht,  no  hearing  was  had  before  the  Com- 
mission concerning  the  matters  of  fact  com- 
plained of,  and  therefore  no  finding  of  fact 
whatever  was  made  by  the  Commission,  and 
it  had  issued  no  order  to  the  carrier  to  de- 
sist ffom  any  violation  of  the  law  found  to 
exist,  after  opportunity  afforded  to  it  to  de- 
fend, the  question  for  decision  is  whether,, 
under  such  circumstances,  the  law  officers 
of  the  United  States  at  the  request  of  the 
Commission  were  authorized  to  institute 
this  suit. 

Testing  this  question  by  the  law  which 
was  in  force  at  the  time  when  the  suit  was 
begun  and  when  it  was  decided  below,  *we[28S 

813 


383-285 


SUFBElfB  COTTBT  OF  THB  UnTIKD  StATXS. 


Oct.  Tebx, 


•are  of   the   opinion   that  the  authority  to 
Q>ring  the  suit  did  not  exist. 

But  this  is  not  the  case  under  the  law  as 
iit  now  exists,  since  power  to  prosecute  a 
' — ■*  like  the  one  now  under  consideration 


*8  expressly  conferred  hy  an  act  of  Con 
r^ess  adopted  since  this  cause  was  argued 
at  bar,  that  is,  the  act  "to  Further  Regu- 
•late  Oommeree  with  Foreign  Nations  and 
an^onp:  the  States."  approved  February  19, 
1003.    By  8  3  of  that  act  it  is  provided: 

"That  whenever  the  Interstate  Commerce 
Commission    shall    have   reasonable  ground 
ifor  belief  that  any  common  carrier  is  en* 
rgnged    in    the    carriage    of    passengers  or 
J^ielgfirt  traffic  between  given  points  at  less 
^hnn  the  published  rates  on  file,  or  is  oom- 
-jnitling    any    discrimination    forbidden    by 
law,  a  petition  may  be  presented  alleging 
^euch  facts  to  the  circuit  court  of  the  Unit- 
•«ed  States  sitting  in  equity  havinj^  jurisdic- 
tion;   and  when  the  act  complained  of  is 
alleged  to  have  been  committed  or  is  being 
^committed  in  part  in  more  than  one  judi- 
x;ial  district  or  state,  it  may  be  dealt  with, 
inquired  of,  tried,  and  determined  in  either 
euch  judicial  district  or  state,  whereupon 
jtt  shall  be  the  duty  of  the  court  summarily 
tto  inquire  into  the  circumstances  upon  such 
motice   and    in    such    manner  as  the  court 
ishall  direct,  and  without  the  formal  plead- 
ings and  proceedings  applicable  to  ordinary 
:«uit8  in  equity.     ..." 

And  the  same  section,  moreover,  provides 
xas  follows: 

"It  shall  be  the  duty  of  the  several  dis- 
ttrict  attorneys  of  the  United  States,  when- 
«ever  the  Attorney  General  shall  direct, 
«either  of  bis  own  motion  or  upon  the  re- 
cquest  of  the  Interstate  Commerce  Commis- 
fsion,  to  institute  anU  prosecute  such  pro- 
<ceediBgs,  and  the  proceedings  provided  by 
«this  act  shall  not  preclude  the  bringing  of 
sauit  for  the  recovery  of  damages  by  any 
gparty  injured  or  any  other  action  provided 
fty  said  act  approved  Februaxy  4,  1887,  en- 
titled 'An  Act  to  Regulate  Commerce,'  and 
the  acts  amendatory  thereof." 

Although  by  the  4th  section   of   the   act 
conflicting  laws  are  repealed,  it  is  provided, 
''but  such  repeal  shall  not  affect  causes  now 
pending,  nor  rights  which  have  already  ac- 
|BB4]crued,  but  *sudi  causes  shall  be  prosecuted 
tto  a  conclusion  and  such  rights  enforced  in 
&a  manner  heretofore  provided  by  law  [ital- 
ics ours]  and  <u  modified  hy  the  provisions 
•tff  this  cciJ"    We  think  the  purpose  of  the 
ilatter  provision  was  to  cause  the  new  rem- 
•edies  which  the  statute  created  to  be  ap- 
iplicable  as  far  as  possible  to  pending  and 
'undetermined  proceedings  brought,  prior  to 
»the  passage  of  the  act,  to  enforce  the  provi- 
csions  of  the  Act  to  Regulate  Commerce.    In 
fthe  «iature  ol  things,  it   cannot   be   ascer- 
italned  from  the  recoitl  whether  the  railroad 
ccom^ny  now  exacts  the  rates  complained 
*oi  -aa  "heiiig  discriminatory  and  which  it  was 
cthe  purpose  of  the  suit  to  correct;  but  if 
at  4oe8,  of  course  the  power  to  question  the 
{legiAit^  of  such  rates  by  a  suit  in  equity, 
tbrougfit  tike  the  one  now  here,  clearly  ex- 
ists.   Under  these  conditions  we  think  the 
«4 


ends  of  justice  will  best  be  served  by  revers- 
ing the  decrees  below  and  remanding  the 
cause  to  the  circuit  court  for  such  further 
proceedings  as  may  be  consistent  with  the 
Act  to  Regulate  Commerce  as  originally  en- 
acted and  as  subsequently  amended,— ea- 
pecially  with  reference  to  the  powers  con- 
ferred and  duties  imposed  by  the  act  of  Con- 
gress approved  February  19,  1903,  hereto- 
fore referred  to. 

The  decree  of  the  Circuit  Court  of  Ap- 
peals is  reversed;  the  decree  of  the  Circuit 
Court  is  also  reversed,  and  the  cause  is  re- 
manded to  the  Circuit  Court  for  further 
proceedings  in  conformity  with  this  opin- 
ion. 

Mr.  Justice  Brown  concurs  in  the  re- 
sult. 

Mr.  Justice  Brewer,  dissenting: 
I  am  unable  to  concur  in  either  the  opin- 
ion or  the  judgment  in  this  case. 

I  think  there  was  -no  final  decree  in  the 
circuit  court,  and  that,  therefore,  the  court 
of  appeals  should  have  dismissed  the  ap- 
peal. After  the  cause  had  been  once  put 
m  issue  by  bill,  answer,  and  replication,  a 
stipulation  was  filed  as  follows: 

Whereas,  after  .  joining  issue  upon  the 
pleadings  heretofore  filed  in  the  above-en- 
titled suit,  to  wit,  the  original  bill  of  com- 
plaint, the  demurrer  thereto,  the  original 
answer,  the  amended  "answer,  and  the  repli-[28*l 
cation  thereto,  it  has  been  determined  by  all 
of  the  parties  to,  and  all  of  the  parties  in- 
terested in,  said  suit,  that  it  is  desirable  and 
best  that  the  questions  of  law  arising  upon 
the  bill  of  complaint  as  amended  and  a  de- 
murrer thereto  be  first  finally  adjudicated 
and  put  at  rest  by  the  circuit  court  of  ap- 
peals of  the  United  States  and  the  Supreme 
Court  of  the  United  States; 

Now,  therefore,  it  is  hereby  agreed  and 
stipulated  by  and  between  the  above-named 
complainants,  by  their  solicitors,  W.  C. 
Perry  and  M.  Cliggitt,  and  the  above-named 
defendant,  by  its  solicitors,  J.  H.  Richards 
and  C.  E.  Benton,  that  said  complainants 
shall  file  an  amended  bill  of  complaint  in 
said  suit,  to  which  said  defendant  shall  file 
a  demurrer,  and  that,  if  the  court  before 
which  said  cause  is  now  pending  shall  over- 
rule said  demurrer  and  allow  the  relief 
prayed  for  in  said  amended  bill  of  com- 
plaint, then  said  defendant  shall  proceed  to 
appeal  said  cause  in  due  course;,  and  that 
the  party,  complainants  or  defendant^ 
against  which  said  circuit  court  of  appeals 
shall  decide  adversely,  shall,  if  said  party 
so  desires,  in  due  course  appeal  said  cause 
for  final  determination  to  the  Supreme 
Court  of  the  United  States. 

And  it  is  further  herdiy  agreed  and  stip- 
ulated that  pending  said  appeal  and  all  the 
procedure  incident  thereto  the  decree  and 
order  of  said  courts,  whether  it  be  said -cir- 
cuit court  of  the  United  States  for  the  dis- 
trict of  Kansas,  or  said  circuit  court  of  ap- 
peals, or  sai4  Supreme  Court  of  the  United 
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States,  if  advene  to  said  defendant,  allow- 
ing and  decreeing  ttke  reliefs  and  remedies 
prayed  for  in  said  amended  bill  of  com- 
plaint, shall  be  suspended  and  not  enforced 
•gainst  said  defendant  the  Missouri  Pa- 
citic  Railway  Company,  and  when  a  deci- 
sion has  been  rendered  in  said  suit  by  said 
circuit  court  of  appeals,  or  b^  the  Supreme 
Court  of  the  tJnited  States,  if.  the  cause  is 
taken  to  that  courts  then  it  is  further  here- 
by agreed  and  stipulated  that  the  decision 
and  judgment  of  either  or  both  of  said 
oourts,  U  adverse  to  said  defendant  the 
Missouri  Pacific  Railway  Company,  shall 
be  vacated,  set  aside,  and  annulled,  and 
shall  not  be  regarded  as  of  any  force  or  ef- 
fect against  said  defendant  the  Missouri 
£286] Pacific  Railway  Company  except  so  far  *a8 
holding  the  amended  bill  to  oe  sufficient, 
but  that  said  the  Missouri  Pacific  Railway 
Company  shall  have  the  right  and  shall  be 
permitted  to  file  an  answer  in  said  suit,  to 
which  said  complainants  the  United  States 
of  America  shall  in  due  course  file  a  repli- 
cation thereto,  and  the  issues  shall  be  duly 
joined  and  the  cause  proceed  to  hearing  and 
determination  upon  its  merits  in  due 
course,  the  intention  of  this  agreement  being 
that  the  proceedings  had  upon  the  demur- 
rer to  said  amended  bill  of  complaint  and 
the  proposed  appeal  of  said  suit  to  a  higher 
court  shall  in  no  manner  prejudice  the 
ri^ht  of  said  defendant  to  a  trial  of  said 
suit  upon  its  merits. 

Dated  this  16th  day  of  July,  1897. 

W.  C Perry, 
Morris  C.  Cliggitt, 
Solicitors  for  Complainant. 

On  an  application  made  by  the  complain- 
ant, supported  by  the  affidavit  of  its  solicit- 
or, stating  that  the  defendant  consented 
thereto,  an  order  was  entered  giving  the 
complainant  leave  to  file  an  amended  bill, 
and  also  to  the  defendant,  with  consent  of 
the  complainant,  like  leave  to  file  a  demur- 
rer. An  amended  bill  of  complaint  and  a 
demurrer  thereto  were  filed,  tne  demurrer 
was  sustained,  and,  the  defendant  electing 
to  stand  on  its  demurrer,  a  decree  was  en- 
tered in  behalf  of  the  complainant.  A 
transcript  before  us  shows  that  all  this, 
from  the  filiiic  of  the  stipulation  to  the  en- 
tering of  the  decree,  took  place  on  the  same 
day,  to  wit,  July  19.  Obviously,  all  subse- 
quently thereto  was  done  in  pursuance  of 
tne  stipulation.  That  the  stipulation  was 
not  signed  by  the  solicitors  for  the  defend- 
ant is  immaterial,  as  it  was  for  its  benefit 
alqpe.  In  the  brief  for  the  government  in 
this  court,  after  a  statement  of  preliminary 
proceedings,  it  is  said: 

"It  being  manifest  that  the  great  volume 
of  testimony  would  have  to  be  taken,  and 
as  the  defendant  had  raised  the  serious 
question  whether  the  United  States  could 
maintain  the  suit,  or  had  the  right,  in  its 
own  name,  and  without  a  preliminary  hear- 
ing before  the  Interstate  Commerce  Com- 
mission, to  enforce,  by  injimction,  the  pro- 
1887]  visions  of  the  Interstate  Commerce  *Act 
which  forbids  discrimination!  it  was 
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thought  best  to  finally  settle  that  question. 
Therefore,  the  stipulation  on  pages  63,  64 
^va8  entered  into.  That  stipulation  pro- 
vides for  the  filing  of  an  amended  bill,  the 
leveling  of  a  demurrer  thereat,  and  an  ap- 
peal or  appeals  to  the  United  States  circuit 
court  of  appeals  and  to  this  court.  The 
amended  bill  was  filed  (pp.  65-60) ;  the  de- 
fendant demurred  (p.  61) ;  the  court  over- 
ruled the  demurrer, '  and  the  defendant, 
electing  to  stand  on  its  demurrer,  final  de- 
cree was  entered  in  favor  of  the  complain- 
ant,   (pp.  62-73.)" 

And  m  the  brief  for  the  defendant  and 
appellant  it  is  in  like  manner  said: 

*'After  all  this,  the  parties  made  the  stip- 
ulation found  on  page  63,  to  the  effect  that 
'it  is  desirable  and  best  that  the  questions 
of  law  arising  upon  the  bill  of  complaint 
as  amended  and  a  demurrer  thereto  be  first, 
finally  adjudicated  and  put  at  rest  by  the 
circuit  court  of  appeals  of  the  United 
States  and  the  Supreme  Court  of  the  Unit- 
ed States,'  which  it  was  stipulated  might  be 
done  without  prejudice  to  the  right  of  the 
defendant  if  it  were  held  that  the  bill  was 
maintainable  to  a  trial  of  the  suit  upon  its 
merits. 

"The  amended  bill  was  accordingly  filed 
(Record,  pp.  65-60) ;  demurrer  thereto  was 
filed  (p.  61),  and  a  decree  rendered  in  fa- 
vor of  the  complainant." 

Now,  although  it  may  be  that  the  stipu- 
lation was  not  brought  into 'the  record  bv 
means  of  a  bill  of  exceptions,  and,  althougn 
it  does  not  affirmatively  appear  that  the 
trial  court  was  made  aware  of  this  stipula- 
tion, or  acted  in  pursuance  thereof,  yet  as 
the  railway  company  brings  here  a  record 
containing  the  stipulation,  and  as  it  is  ad- 
mitted by  counsel  for  both  parties  that  it 
was  entered  into,  and  that  subsequent  pro- 
ceedings were  had  in  pursuance  of  its  agree- 
ments, I  think  notice  should  be  taken  of  it 
by  this  court.  Indeed,  if  nothing  appeared 
of  record,  and  counsel  should  admit  before 
us  that  a  stipulation  had  been  entered  into 
between  the  parties  in  respect  to  the  final- 
ity of  the  decree,  ought  we  not  to  act  on 
such  admission  f  Can  parties  stipulate 
that  questions  of  law  shall  alone  be  pre- 
sented to  this  court,  and  that  if  our  deci- 
sion be  one  way  the  case  shall  thereafter 
'proceed  in  the  trial  court  for  an  inquiry  [288) 
and  decree  upon  the  facts  f  I  know  that 
the  statutes  of  some  states  permit  the  tak- 
ing of  a  case  to  the  appellate  court  upon  a 
ruling  made  on  a  demurrer,  but  we  have 
always  held  that  the  decree  or  judgment 
must  be  final  before  we  are  called  upon  to 
review  it.  When  a  case  has  once  been  de- 
cided by  this  court  lio  further  proceedings 
can  be  had  in  the  trial  court  except  upon 
our  direction,  whereas  here  the  parties  have 
stipulated  that  without  such  direction  a 
new  trial  may  be  had.  In  other  words,  our 
decision  is  not  to  be  final  although  we  af- 
firm the  decree.  It  seems  to  me  that  the 
decree  of  the  court  of  appeals  should  be  re- 
versed, and  the  case  remanded  to  that  court 
with  directions  to  dismiss  the  appeaL 

Upon  the   merits,   also,    I   dissent.    The 
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bill  is  an  original  bill  in  behalf  of  the  Unit- 
ed  States,  filed  under  the  direction  of  the 
Attorney  General,  and  the  fact  that  the  In- 
terstate Commerce  Commission  reouested 
him  to  cause  this  suit  to  be  institutea  in  no 
manner  adds  to  or  affects  the  question  of 
the  government's  right  to  maintain  it.  The 
Commission  was  not  asking  the  Department 
of  Justice  to  enforce  any  of  its  orders,  in 
which  case,  as  we  held  in  East  Tennessee, 
V.  d  O,  R.  Co.  ▼.  Interstate  Commerce  Com- 
mission, 181  U.  S.  1,  45  L.  ed.  719,  21  Sup. 
Ct.  Eep.  516,  it  would  become  our  duty  to 
examine  the  proceedings  had  before  the 
Commission.  This  is  an  independent  suit  in- 
stituted by  the  government,  not  to  carry 
into  effect  any  orders  of  the  Commission, 
but  to  enforce  a  duty  cast  upon  carriers  of 
interstate  commerce,  and  the  right  of  the 
government  to  maintain  such  a  suit  does 
not  depend  upon  the  request  of  any  individ- 
ual or  board.  The  22d  section  of  the  Act 
to  Regulate  Commerce  provides  that  "noth- 
ing in  this  act  contained  shall  in  any  way 
abridge  or  alter  the  remedies  now  existing 
at  common  law  or  by  statute,  but  the  pro- 
visions of  the  act  are  in  addition  to  such 
remedies."  Every  remedy,  therefore,  that 
the  government  or  any  individual  had  to 
compel  the  performance  by  carriers  of  inter- 
state commerce  of  their  legal  obligations 
remains  unaffected  by  that  act. 

We  held  in  Re  Dehs,  158  U.  6.  564,  39  L. 
ed.  1002.  15  Sup.  Ct.  Rep.  900,  that  the 
United  States  had  a  right,  even  in  the  ab- 
sence of  a  statute  specially  authorizing 
[280]*8uch  action^  to  come  into  the  Federal  courts 
by  an  original  bill  to  restrain  parties  from 
obstructing  and  intearfering  with  interstate 
commerce.  It  seems  to  me  singular  that 
the  government  can  maintain  a  bill  to  pre- 
vent others  from  obstructing  and  interfer- 
ing with  interstate  commerce,  and  yet  can- 
not maintain  a  bill  to  compel  carriers  to 
fully  discharge  their  duties  in  respect  to 
such  commerce.  Can  it  be  that  the  govern- 
ment has  power  to  protect  the  carriers  of 
interstate  commerce,  and  not  power  to  com- 
pel them  to  discharge  their  duties? 

It  is  said  that  this  is  a  suit  to  compel  the 
carrier  to  refrain  from  discriminating  be- 
tween places;  that  there  was  no  common- 
law  duty  to  abstain  from  such  discrimina- 
tion; that  it  is  forbidden  only  by  statute. 
But,  confessedly,  it  was  a  common-law  duty 
of  a  carrier  to  make  no  unreasonable 
charges.  It  is  distinctly  averred  in  the 
amended  bill  (Rec.  57,  50) : 

"And  your  orators  further  aver  and  show 
unto  your  honors  that  said  defendant  has 
established,  and  for  a  long  time  has  main- 
tained, and  still  maintains,  in  force  on  the 
line  of  its  railroad  between  the  city  of  St. 
Louis  and  the  city  of  Wichita  rates,  rules, 
and  regulations  governing  all  freight  traf- 
fic between  said  cities  over  the  said  rail- 
road which  are  unjust  and  unreasonable,  in 
this,  that  said  charges  for  services  rendered 
by  said  company  in  the  transportation  of 
property  and  freight  of  each  and  every 
classification  between  the  said  city  of  St. 
Louis  and  the  city  of  Wichita  is  excessive, 
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exorbitant,  unreasonable,  and  unjust  to  the 
extent  and  amount  that  such  rates  and 
charges  exceed  the  rates  and  charges  on  the 
line  of  'said  defendant's  railroad  between 
the  cities  of  St.  Louis  and  Omaha,  all  of 
which  is  to  the  great  detriment  and  hin- 
drance of  commerce  and  trade  between  the 
said  cities  of  St.  Louis  and  Wichita,  and 
between  the. localities  to  which  said  cities 
contribute  as  a  supply  point,  and  to  the  ir- 
reparable injury  of  the  public  and  to  the 
people  of  the  United  States. 

"And  your  orators  further  aver  and  show 
unto  your  honors  that  anv  schedule  rates 
and  freight  charges  for  the  various  ship- 
ments and  classifications,  hereinbefore  set 
forth  between  the  said  cities  of  St.  Louis 
and  Wichita,  that  are  in  excess  of  the  *tariff  [290] 
schedules  and  freight  charges  for  shipments 
of  the  like  kind  and  class  of  property  be- 
tween the  cities  of  St.  Louis  and  Omaha,  are 
unreasonable,  excessive,  exorbitant,  and  un- 
just in  and  of  themselves,  and  constitute  an 
unreasonable  discrimination  against  Wichita 
and  the  localities  tributaiy  tiiereto  and  the 
people  living  therein  and  against  persons  - 
shipping  freight  between  the  cities  of 
Wichita  and  St.  Louis,  and  subject  such 
persons  and  localities  to  an  unjust  and  un- 
reasonable prejudice  and  disadvantage." 

The  truth  of  these  allegations  is  admitted 
by  the  demurrer.  The  charges  for  ship- 
ments for  freight  between  St.  Louis  and 
Wichita  are  "unreasonable,  excessive,  exor- 
bitant, and  unjust  in  and  of  themselves." 
Surely,  here  is  a  disregard  of  what  was  at 
common  law  a  plain  and  recognized  duty  of 
the  carrier. 

Further,  while  at  common  law  a  mere 
difference  in  the  prices  charp;ed  by  the  car- 
rier to  two  shippers  respectively  might  not 
have  been  forbidden,  yet  it  may  well  be 
doubted  whether,  if  the  difference  was  so 
great  ^s  to  amount  to  an  unreasonable  dis- 
crimination, the  rule  would  not  have  been 
otherwise.  In  Interstate  Commerce  Com^ 
mission  v.  Baltimore  A  O.  R,  Co,  145  U.  8. 
263,  276,  36  L.  ed.  699,  703,  4  Inters.  Com. 
Rep.  92,  96,  12  Sup.  Ct.  Rep.  844,  847,  we 
said: 

"Prior  to  the  enactment  of  the  Act  of 
February  4,  1887,  to  Regulate  Commerce, 
commonly  known  as  the  Interstate  Com- 
merce Act  (24  Stat,  at  L.  379,  chap.  104),. 
railway  traffic  in  this  country  was  regulat- 
ed by  the  principles  of  the  common  law  ap-^ 
plicable  to  common,  carriers,  which  de- 
manded little  more  than  that  they  should 
carry  for  all  persons  who  applied,  in  the- 
order  in  which  the  goods  were  delivered  at 
the  particular  station,  and  that  their 
charges  for  transportation  should  be  rea- 
sonable. It  was  even  doubted  whether  they 
were  bound  to  make  the  same  charge  to  all 
persons  for  the  same  service.  Fiichburg- 
R,  Co,  V.  Cage,  12  Gray,  393;  Bawcndale  v. 
Eastern  Counties  R.  Co,  4  C.  B.  N.  S.  63; 
Great  Western  R.  Co,  v.  Sutton,  L.  R.  4  H. 
L.  226,  237;  Eso  parte  Benson,  18  S.  C.  38, 
44  Am.  Rep.  564;  Johnson  v.  Pensaoola  i- 
P,  R.  Co,   16  Fla.  623,  26  Am.  Rep.  731,. 
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though  the  weight  of  authority  in  this 
country  was  in  favor  of  an  equality  of 
charge  to  all  persons  for  similar  service." 

But  beyond  this,  the  Interstate  Commerce 
[Ml]Ac^  itself  forbids  *unjust  discrimination, 
and  such  discrimination  is  also  clearly  and 
fully  set  forth  in  the  bill.  Can  it  be  that 
the  government  is  powerless  to  compel  the 
carriers  to  discharge  their  statutory  duties? 
It  is  nowhere  said  in  the  Interstate  Com- 
merce Act  that  this  duty  or  any  other  duty 
prescribed  by  statute  is  to  be  enforced  only 
through  the  action  of  the  Commission.  On 
the  contrary,  as  we  have  seen,  it  expressly 
provides  that  all  other  remedies  are  left  un- 
aiTected  by  the  act,  and  a  duty  cast  by  stat- 
ute equally  with  a  common-law  duty  may 
by  the  very  language  of  the  act  be  enforced 
in  any  manner  known  to  the  law. 

Further,  the  Act  to  Regulate  Commerce, 
as  originally  passed,  in  9  16,  required  the 
district  attorneys  of  the  United  States,  un- 
der the  direction  of  the  Attorney  General, 
to  prosecute  suits  to  compel  carriers  to  obey 
'  the  orders  of  the  Commission.  If  all  rem- 
edies were  to  be  secured  only. through  action 
in  the  first  instance  by  the  commission  that 
provision  was  all  that  was  necessaxy,  but 
in  the  amendatory  act  of  1889  (25  Stat,  at 
L.  855,  chap.  .382),  there  was  added  in  8  12 
this  clause:  "The  Commission  is  hereby 
authorized  and  required  to  execute  and  en- 
force the  provisions  of  this  act;  and,  upon 
the  request  of  the  Commission,  it  shall >  he 
the  duty  of  any  district  attorney  of  the 
United  States  to  whom  the  Commission  may 
ai^ly  tb  institute  in  the  prd^r  dhirt  and 
to  prosecute,  under  the  direction  of  the  At- 
torney General  of  the  United  States,  all 
necessary  proceedings  for  the  enforcement 
of  the  provisions  of  this  act,  and  for  the 
punishment  of  all  violations  thereof." 
Clearly,  that  contemplates  just  such  a  case 
as  the  present,  and  when,  in  the  judgment 
of  the  Commission,  it  is  better  that  the  pro- 
ceedings should  be  had  primarily  in  'the 
courts,  it  may  call  upon  the  legal  officers 
of  the  United  States  to  bring  the  proper  ac- 
tions. 

For  these  reasons,  I  am  compelled  to  dis- 
sent, and  I  am  authorized  to  say  that  Mr. 
Justice  Harlan  concurs  in  this  opinion. 


[292] 


•THOMAS  W.  POTTER,  Appt., 

V. 

MARY  HALL. 
(See   8.   C.   Reporter's .  ed.   292-301.) 


Puhlie  land9  —  right  to  participate  in  race 
for  Oklahoma  lands  aa  affected  by  entry 
within  prohibited  periodr—concluaiveneas 
of  decision  of  Land  Department. 

1.  One  who  was  outside  the  territory  opened 
to  settlement  by  the  acts  of  March  1,  1889, 

Note. — On  the  concluaivenesa  and  effect  of 
the  decisions  of  Land  Department — see  notes  to 
Hartman  v.  Warren,  22  0.  C.  A.  38 ;  and  Car- 
son City  Gold  &  S.  Min.  Co.  v.  North  Star  Mln. 
Co.  28  C.  C.  A.  844. 
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(25  Stat,  at  L.  757,  chap.  317),  March  2, 
1889  (25  Stat,  at  L.  980.  1005,  chap.  4^2), 
and  the  President's  proclamation  of  March 
23,  1889  (26  Stat,  at  L.  1546),  at  the  time 
of  such  opening,  was  not  diBqnalifled  from 
particlpnting  in  the  race  for  the  land,  be* 
caose,  prior  to  that  date  and  within  the  pro- 
hibited period,  he  bad  been  within  such  ter- 
ritory, where  no  manifest  advantage  over 
his  competitors  resulted  to  him  from  his 
prior  entry  into  such  territory. 

2.  The  final  conclusion  of  the  Land  Depart- 
ment that  no  substantial  advantage  over 
others  talcing  part  In  the  race  for  land  opened 
to  settlement  by  the  acts  of  March  1,  1889, 
March  2,  1889,  and  the  President's  procla- 
mation of  March  23,  1889,  resulted  to  an 
entryman  who  made  the  start  from  the 
boundary  line  with  the  others,  because  of 
his  prior  entry  into  sucb  territory  some  three 
or  four  bdurs  l>efore  the  start  was  made,  in- 
volves but  the  finding  of  an  ultimate  fact, 
and  not  a  conclusion  of  law,  and  Is  therefore- 
not  reviewable  by  the  courts.    . 

[No.  168.]- 

Submitted     February    24,    190$.    Decided 
•April  6,  190S. 

APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Oklahoma  to  review  a  judg- 
ment  which  affirmed  a  decree  of  the  District 
Court  of  Canadian  County  in  favor  of  de- 
fendant in  a  suit  involving  conflicting 
claims  to  a  tract  of  land.  Reversed  and  re- 
manded for  further  proceedings. 
See  same  case  below,  65  Pac.  841. 

StIiLtement  hy  Hfr.  Justice  Wbltes 
This  case  involves  conflicting  claims  to  • 
tract  of  land  in  Oklajionia.  Potter,  the  ap- 
pellant, who  was  plaintiff  below,  claiming^ 
to  be  the  owner  bv  title  derived  under  the 
homestead  laws  of  the  United  States,  sued 
to  recover  the  property.  Mrs.  Hall,  the  ap- 
pellee, the  defendant  below,  by  answer  and 
cross  petition  ave?r^d  that  herself  and  hus- 
batid,  beihff*  duly  qualified  to  enter  the' land 
under  the  homestead  laws,  were  the  first  to 
enter  upon  and  occupy  it  in  the  year  1889, 
when  it  was  opened  for  settlement,  and  that 
they  had  resided  on  it  as  their  homestead 
up  to  the  time  of  the  death  of  the  husband, 
and  she  thereafter  had  'continued  to  reside[203| 
on  it  as  a  homestead  up  to  the  bringing  of 
the  suit.  It  was  alleged  that  Potter,  claim- 
ing that  he  had  duly  entered  upon  the  land, 
contested  the  right  of  Hall  to  make  entry 
thereof,  on  the  ground  that'  Hall  did  not 
possess  the  requisite  qualifications  and  had 
abandoned  the  land,  and  that  Hall,  on  the 
other  hand,  had  contested  the  right  of  Pot- 
ter on  the  ground  that  he  had  unlawfully 
entered  upon  the  land  prior  to  the  time 
when  it  was  open  for  settlement  in  viola- 
tion of  the  act  of  1889  and  the  proclamation 
of  the  President,  carrying  out  the  provi- 
sions of  that  act.  It  was,  moreover,  al- 
leged that  the  result  of  these  contests  waa 
a  recomm£ndation  by  the  local  land  officers 
that  Hall's  application  be  approved  and  that 
Potter's  be  rejected.  A  copy  of  the  report 
of  the  register  and  receiver  was  made  a 
part  of  the  cross   petition.      It  was  then 
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-averred  that  the  Secretary  of  the  Interior, 
in  reviewing  the  action  of  the  Commissioner 
of  the  Greneral  Land  Office,  passing  on  the 
recommendation  of  the  register  and  receiver, 
liad  approved  the  finding  of  the  local  ofli- 
xsers,  but  that  subsequently  the  Acting  Sec- 
retary had  reviewed  the  previous  decision 
of  the  Secretary,  had  rejected  the  claim  of 
Hall  and  sustained  the  right  of  Potter,  and 
that  the  patent  of  the  United  States  had 
issued  to  Potter  in  consequence  of  such  de- 
cision. The  opinion  of  the  Secretary  on  the 
first  hearing  and  that  on  the  second  were 
«l80  made  part  of  the  cross  petition.  Charg- 
ing that  the  decision  of  the  Secretary  in 
favor  of  Potter  involved  error  of  law  review- 
able by  the  court,  the  prayer  of  the  cross 
petitioner  was  that,  .as  the  widow  of  Hall, 
she  be  recognized  as  entitled  to  make  entry 
of  the  land;  that  Potter  be  adjudged  to  hold 
the  land  under  the  patent  of  the  United 
States  for  her  benefit,  and  that  a  decree  be 
awarded  directing  a  conveyance.  To  the 
€ro98  petition  Potter  demurred  on  the 
ground  of  no  cause  of  action.  The  demur- 
rer having  been  overruled,  tfnd  Potter  de- 
clining to  plead  further,  a  decree  was 
entered  in  favor  of  the  defendant  HaU,  ad- 
judging the  land  to  her  and  decreeing  a 
conveyance.  The  supreme  court  of  the  ter- 
ritory affirmed  the  decree.  The  material 
facta  found  by  the  Land  Department  are 
these:  Potter  entered  on  the  land  the  22d 
of  April,  1889,  the  day  upon  which  it  was 
open  for  settlement,  and  continuously  main- 
{294]tained  *his  residence  thereon.  Hall  first  en- 
tered upon  a  part  of  the  land  about  six 
months  after,  that  is,  in  October,  1889.  The 
facts  concerning  Potter's  entry  were  stated 
by  the  Secretary  in  his  opinion  on  the  first 
hearing  as  follows: 

"The  history  of  the  case  and  the  material 
facts  are  set  out  in  the  decision  appealed 
from  and  need  not  be  restated  in  detail. 
The  tract  in  question  formed  a  part  of  the 
lands  in  Oklahoma  which  were  opened  to 
settlement  at  noon  on  April  22,  1889; 
shortly  before  this  date  Potter  had  been  ap- 
pointed by  the  Indian  agent  of  the  Cheyenne 
and  Arapahoe  agency  as  assistant  chief  of 
police,  with  instructions  to  proceed  to  the 
east  line  of  the  reservation,  preserve  order 
and  prevent  any  settlement  on  the  same. 
The  east  line  of  the  Cheyenne  and  Arapahoe 
reservation  is  also  the  west  line  of  the  lands 
opened  for  settlement  as  aforesaid,  and  is 
within  possibly  a  quarter  of  a  mile  from  the 
tract  in  question.  On  this  morning  of  April 
22,  1889,  some  three  or  four  hours  before 
the  hour  of  noon.  Potter,  who  it  seems  was 
at  said  line,  seeing  some  freighters  camped 
on  the  land  involved,  went  thereon  to  order 
them  off;  he  then  returned  to  the  line,  and 
(at)  the  hour  of  noon  started  in  the  race 
for  a  claim ;  he  reached  the  land  before  any 
of  his  competitors,  and,  as  he  states,  com- 
menced his  settlement  at  one-half  or  one 
minute  after  twelve  o'clock." 

The  deduction  which  the  Secretarr  drew 
from  these  facts  was  thus  stated  by  nim : 

"In  my  opinion  the  facts  just  stated  sus- 
tain the  conclusion  reached  by  the  local  offi- 
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cers  to  the  effect  that  Potter  was  not  quali- 
fied to  enter  the  tract  in  question  by  goinff 
into  the  territory  on  the  morning  of  Apru 
22,  1889,  before  the  hour  when  the  lands 
therein  were  opened  to  settlement;  he  neces- 
sarily secured  an  opportunity  to  observe  the 
various  tracts  lying  near  the  line  and  the 
ways  of  reaching  them,  and  this,  taken  in 
connection  with  the  fact  that  at  the  said 
hour  he  went  directly  from  the  line  to  the 
land  in  question,  makes  it  plain  in  my  mind 
that  if  he  did  not  previously  select  the  tract 
of  land  in  dispute,  he  obtained  information 
that  gave  him  an  advantage  over  rival 
claim  seekers.  It  follows  under  the  pre- 
vailing rulings  {Dean  v.  Simmons,  17  Land 
Dec.  526),  and  cases  cited,  that  *Potter  is  [295] 
not  qualified  to  make  entry  of  land  in  Okla- 
homa, and  that  his  application  to  enter  the 
tract  in  question  must  be  rejected." 

The  Acting  Secretary,  when  he  came  to 
consider  the  case  on  a  rehearing  or  review, 
whilst  accepting  the  facts  concerning  Pot- 
ter's entry  as  stated  in  the  previous  opinion, 
drew  from  them  a  different  conclusion  from 
that  which  had  previously  been  deduced. 
He  said: 

"Accepting  this  statement  as  correct,  and 
a  re-examination  of  the  record  satisfies  me 
of  its  correctness  so  far  as  it  goes,  I  scarce- 
ly think  the  conclusion  warranted  that  he 
necessarily  secured  an  opportunity  to  ob- 
serve the  various  tracts  of  land  lying  near 
the  land  and  the  way  of  reaching  them,  so 
that  he  obtained  information  that  gave  him 
an  advantage  over  rival  claim  seekers. 
He  had  bcNsn  employed  at  the  Cheyenne  and 
Arapahoe  agency  near  by  since  1883,  and 
for  six  years  before  the  opening  of  the  coun- 
try to  settlement  he  had  lived  in  close  prox- 
imity to  the  land  in  dispute.  He  had 
nothing  to  gain  or  to  learn.  Therefore,  by 
the  short  excursion  with  which  he  is  charged, 
and  which,  it  cannot  be  denied,  was  made  in 
the  performance  of  duty  devolved  upon  him 
by  tne  orders  of  the  agent  who  appointed 
him  to  the  command  of  the  police  at  that 
point,  he  neither  gained  nor  sought  ad- 
vantage,! and  it  was  error  to  hold  that  under 
the  circumstances  of  entry  into  the  terri- 
tory he  was  disqualified  thereby." 

i/e««r9.  J.  W.  Shartell  and  J.  H.  Etov- 

est  submitted  the  cause  for  appellant: 

The  act  of  the  plaintiff  in  entering  the 
Oklahoma  country  on  the  morning  of  the 
day  those  lands  were  thrown  open  to  settle- 
ment did  not  disqualify  him  from  making 
entry  on  any  of  such  lands. 

Donnell  v.  Kittrell,  15  Land  Dee.  580; 
Roff  V.  OopUn,  18  Land  Dec.  128;  Biggins 
V.  Adams,  18  Land  Dec.  598;  €wmutt  ▼. 
J<mes,  21  Land  Dec.  40;  Tipton  v.  Moloney, 
23  Land  Dec.  180;  Meia  v.  Seely,  21  Land 
Deo.  148;  McCormick  v.  Turner,  21  Land 
Dec.  151;  Jackson  v.  Oarrett,  25  Land  Dec 
273;  Hensley  v.  Waner,  24  Land  Dec  02; 
Blanohard  v.  White,  13  Land  Dec  66; 
Outhrie  Toionsite  v.  Paine,  13  Land  Dec 
562;  White  v.  Marvel,  18  Land  Dec  560; 
Mullen  V.  Porter,  20  Land  Dec  334. 
The  finding  of  the  Secretary  of  the  Inter- 
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ior  that  Potter,  in  the  discharge  of  his  duty 
in  charge  of  the  border  police,  went  into  the 
^oountry  to  warn  campers  who  had  gone  over 
.  the  line,  to  get  out,  was,  at  least,  a  mixed 
-conclusion  of  law  and  fact,  if  not  strictly  a 
finding  of  fact,  which  the  courts  must  recog- 
nize as  final  and  accept  as  conclusive. 

Marquez  v.  Frishie,  101  U.  S.  473-479,  25 
li.  ed.  800-802;  Lee  v.  Johnson,  116  U.  S. 
48,  29  L.  ed.  570,  6  Sup.  Ct.  Rep.  249;  John- 
son V.  Totoeley,  13  Wall.  72,  20  L.  ed.  485; 
Warren  v.  Van  Brunt,  19  Wall.  646,  22  L. 
<d,  219;  United  States  v.  Minor,  114  U.  S. 
233,  29  L.  ed.  110,  5  Sup.  Ct.  Rep.  836. 

,Mr,  Charles  P.  Idnooln  submitted  the 
«ause  for  appellee.  Mr.  Mark  D,  Libhy  was 
with  him  on  the  brief: 

As  there  is  no  exception^  in  the  language  of 
the  statute,  there  can  be  none  in  its  enforce- 
ment. 

Smith  ▼.  Toumaend,  148  U.  S.  490,  37  L. 
ed.  533,  13  Sup.  Ct.  Rep.  634. 

That  portion  which  describes  the  qualifi- 
cation for  entry  must  be  liberally  construed, 
in  order  that  no  one  be  permitted  to  avail 
himself  of  the  bounty  of  Congress,  unless 
evidently  in  one  of  the  classes  Congress  in- 
tended should  enjoy  that  bounty. 

ibid,;  Payne  v.  Robertson,  169  U.  S.  323, 
42  L.  ed.  764,  18  Sup.  Ct.  Rep.  337;  Calhoun 
▼.  Violet,  173  U.  S.  60-66,  43  L.  ed.  614-616, 
19  Sup.  Ct.  Rep.  324. 

The  doctrine  of  "no  advantage  gained,'* 
contended  for  in  this  case,  has  no  place  with- 
in the  meaning  of  the  statute. 

Patterson  v.  Wilson,  11  Okla.  75,  66  Pac. 
921. 

Mr.  Justice  Whit^,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  supreme  court  of  the  territory  disre- 
garded the  final  action  of  the  Land  Depart- 
ment as  expressed  in  the  opinion  of  the  Act- 
ing Secretary  on  the  rehearing,  and  decreed 
that  Potter  held  the  land  in  trust  for  the 
I W6] defendant  and  appellee  on  two  ^grounds: 
First,  because  the  final  action  of  the  Depart- 
ment was  held  to  be  a  violation  of  the  pro- 
visions of  the  law  opening  the  land  in  ques- 
tion to  settlement;  and  second,  because,  as 
stated  by  the  court,  "We  feel  the  less  hesi- 
tation in  reversing  the  conclusion  ctf  the  last 
tribunal  of  the  Land  Department  'on  re- 
view,' not  only  because  the  conclusion  we 
now  arrive  at  is  that  which  must  neces- 
sarily be  arrived  at  upon  the  facts  (italics 
ours),  but  also  because  it  was  the  one  ac- 
cepted by  the  Secretary  of  the  Interior,  as 
well  as  the  Commissioner  of  the  General 
Land  Office."  The  conclusion  of  the  court, 
that  the  final  action  of  the  Land  Depart- 
ment was  contrary  to  law,  was  rested  upon 
what  was  deemed  to  be  the  controlling  effect 
of  the  rulings  in  Smith  v.  Totcnsend,  148 
U.  S.  490,  37  L.  ed.  533,  13  Sup.  Ct.  Rep. 
€34;  Payne  v.  Robertson,  169  U.  S.  323,  42 
L.  ed.  764,  18  Sup.  Ct.  Rep.  337,  and  Cal- 
houn V.  Violet,  173  U.  S.  60,  43  L.  ed.  614, 
19  Sup.  Ct.  Rep.  324.  But  the  decisions 
x«lied  upon  do  not  sustain  the  conclusion 
which  the  court  deduced  from  them.  In  all 
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three  of  the  cases  the  only  question  decided 
was  the  validity  of  an  entry  made  by  one 
who  was  within  the  inhibited  territory  at 
the  time  when  the  land  was  opened  by  law 
for  settlement.  The  cases,  therefore,  did 
not  involve  whether  one  who  was  outside  of 
the  territory  at  the  moment  of  time  when 
the  land  was  opened  lost  his  right  to  take 
part  in  the  race  into  the  territory  because, 
at  a  time  previous  to  that  moment,  he  had 
been  within  the  territory  in  question.  In- 
deed, not  only  was  the  question  which  tliis 
case  presents*  not  embraced  within  the  de- 
cisions upon  which  the  court  below  based 
its  conclusion,  but  it  was  expressly  excluded 
from  the  rulings  made  in  the  cases  in  ques- 
tion. Thus,  in  Smith  v.  Townsend,  in  re- 
ferring to  the  statute  and  the  President's 
proclamation  opening  the  land  for  settle- 
ment, it  was  said  in  the  concluding  passage 
of  the  opinion  (p.  501,  L.  ed.  p.  536,  Sup. 
Ct.  Rep.  p.  638)  : 

"It  may  be  said  that  if  this  literal  and 
comprehensive  meaning  is  given  to  these 
words  it  would  follow  that  anyone  who 
after  March  2  and  before  April  22  should 
chance  to  step  within  the  limits  of  the  ter- 
ritory would  be  forever  disqualified  from 
taking  a  homestead  therein.  Doubtless  he 
would  be  within  the  letter  of  the  statute; 
but  if,  at  the  hour  of  noon  on  April  22, 
when  the  legal  barrier  was  by  the  President 
destroyed,  he  was  in  fact  outside  of  the 
limits  of  the  territory,  it  may  perhaps  be 
*said  that  if  within  the  letter  he  was  not[207] 
within  the  spirit  of  the  law,  and,  therefore, 
not  disqualified,  from  taking  a  homestead. 
Be  that  as  it  may, — ^and  it  will  be  time 
enough  to  consider  that  question  when  it  is 
presented, — it  is  enough  now  to  hold  that 
one  who  was  within  the  territorial  limits  at 
the  hour  of  noon  April  22  was,  within  both 
the  letter  and  the  spirit  of  the  statute,  dis- 
qualified to  take  a  homestead  therein." 

The  court  below  having,  then,  erroneously 
held  that  the  case  was  controlled  by  the 
previous  adjudications  of  this  court,  we  are 
called  upon  to  determine  the  question  which 
was  expressly  mserved  in  Smith  v.  Town- 
send;  that  is,  wliether  one  who  was  outside 
of  the  legal  barrier  at  twelve  o'clock  h.  on 
April  22,  the  day  and  time  when  that  bar- 
rier was  removed  by  operation  of  law  and 
the  terms  of  the  proclamation  of  the  Presi- 
dent, was  disoualified  from  participating  in 
the  race  for  the  land  because,  prior  to  that 
date  and  within  the  prohibited  period,  he 
had  been  'within  the  territory  which  was 
thereafter  to  be  opened  for  settlement.  The 
statutes  and  proclamation  of  the  President 
by  which  this  question  is  controlled  were 
fully  set  out  in  Smith  v.  Toumsend,  148  U. 
S.  490,  37  L:  ed.  633,  13  Sup.  Ct.  Rep.  634, 
and  need  not  bo  at  length  restated.  Suffice 
it  to  say,  that  the  provisions  opening  the 
land  for  settlement,  regulating  the  mode  of 
settlement,  and  the  President's  proclamation 
executing  these  statutes,  are  found  in  the 
act  of  March  1,  1889  (26  Stat,  at  L.  767, 
chap.  317),  the  act  of  March  2,  1889  (26 
Stat,  at  L.  980  and  1006,  chap..  412),  and 
the  proclamation  of  the  President  of  March 
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23,  1889  (26  Stat  at  L.  1646).  The  first 
of  these  acts  oontained  the  provision  that 
"any  person  who  may  enter  upon  any  part 
of  »aid  lands  in  said  agreement  mentioned 
prior  to  the  time  that  the  same  are  opened 
to  settlement  by  act  of  Congress  shall  not 
be  permitted  to  occupy  or  to  make  entry 
of  such  lands  or  lay  any  claim  thereto." 
The  act  of  the  subsequent  day  (March  2, 
1880)   contained  the  following  provision: 

"But  until  said  lands  are  opened  for  set- 
tlement by  proclamation  of  the  President, 
no  person  shall  be  permitted  to  enter  upon 
and  occupy  the  same,  and  no  person  violat- 
ing this  provision  shall  ever  be  permitted 
to  enter  any  of  said  lands  or  acquire  any 
rights  thereto." 

The  proclamation  of  the  President  con- 
tained these  words: 
[208]  •"Warning  is  herd)y  again  expressly 
given,  that  no  person  entering  upon  and 
occupying  said  lands  before  said  hour  of 
twelve  <r clock,  noon,  of  the  22d  day  of 
April,  A.  D.  1889,  hereinbefore  fixed,  will 
ever  be  permitted  to  enter  any  of  said  lands 
or  acauire  any  rights  thereto." 

Douotless,  as  observed  in  Smith  v.  Toum- 
aendf  a  rigorous  adherence  to  the  mere  let- 
ter of  these  statutes  and  the  terms  of  the 
proclamation  would  exclude  every  person 
from  the  right  to  enter  and  occupy  land 
within  the  prohibited  territory,  even  al- 
though such  person  was  outside  of  the  ter- 
ritory, and,  therefore,  on  an  equality  with 
all  others,  if,  perchance,  such  ^rsonfi  had 
accidentally  or  otherwise  gone  into  the  {>ro- 
hibited  territory  between  the  2d  day  of 
March  and  the  22d  day  of  April.  But  it  is 
also  true  that  if  the  provisions  of  the  stat- 
ute and  proclamation  be  enforced,  not  ac- 
cording to  their  mere  letter,  but  in  harmony 
with  the  intention  which  may  be  fairly  de- 
duced from  them,  a  contrary  rule  would  re- 
sult. Whilst,  as  held  in  Smith  v.  ToumaeKd 
and  the  cases  referred  to  which  hiave<  fol- 
lowed it,  obviously  the  purpose  of  the  stat- 
ute was  to  exclude  anyone  from  entering 
land  who  was  within  the  territory  at  the 
period  fixed  for  the  opening,  it  may  well  be 
doubted  whether  the  words  "enter  upon  and 
occupy,"  as  used  in  the  act  of  1880  and  in 
the  President's  proclamation,  embrace  the 
mere  accidental  or  casual  presence  in  the 
prohibited  territory  subsequent  to  the  2d 
of  March  and  prior  to  the  22d  of  April  of 
one  who  was  outside  on  the  22d^  of  April, 
and,  therefore,  in  a  position  of  substantial 
equality  with  others  seeking  to  maCke  the 
race  for  the  land. 

Tlie  Land  Department,  charged  with  the 
execution  of  the  act,  was  early  called  upon 
to  determine  whether  one  who  was  outside 
of  the  territory  at  the  time  of  the  opening, 
and  took  part  in  the  race  for  land,  was 
disqualified  because,  subsequent  to  the  2d 
of  March,  and  before  the  opening,  he  had 
been  within  the  limits.  In  the  case  referred 
to  the  entryman  had,  on  the  20th  of  April, 
crossed  the  line  accidentally  and  gone  two 
miles  into  the  territoi7;  but,  on  being  in- 
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formed  of  the  fact,  had  retired  and  waited 
with  others  on  the  line  until  the  22d,  the 
day  •of  opening.  After  considering  thc[«99J 
terms  of  the  statute  the  conclusion  was 
reached  that  an  entry  of  this  kind  was  not 
within  the  spirit  of  the  prohibition  of  the 
statute,  and  the  entry  was  confirmed.  Don- 
nell  V.  Kittrtll  (1802)  15  Land  Dec.  580. 
This  ruling  was  followed  in  Biggins  ▼. 
Adams,  18  Land  Dec.  608,  where  it  was  held 
that  one  who  had  gone  into  the  disputed 
territory  on  the  morning  of  the  day  of  the 
opening  for  the  purpose  of  watering  his 
team,  and  who,  on  completing  this  object, 
had  returned  to  the  boundary  and  made  a 
start  with  the  others,  did  not  come  within 
the  spirit  of  the  statute.  In  Cumutt  v. 
Jones  (1805)  21  Land  Dec.  40,  the  whole 
subject  was  elaborately  reviewed  and  many 
prior  cases  referred  to.  Briefly,  the  facta 
in  the  case  were  these:  The  entryman  had 
resided  for  several  years  in  the  vicinage  of 
the  prohibited  territory,  and  had  habitually 
entered  therein  for  the  purpose  of  getting 
his  mail.  On  the  day,  however,  of  the 
opening  he  was  at  the  line  with  others 
and  took  part  in  the  race  for  land.  It  was 
held  that  the  prior  entry  did  not  deprive 
him  of  the  right  to  enter  land;  that  whether 
entry  prior  to  the  day  of  the  opening  af- 
fected the  right  to  make  entry  would  depend 
upon  the  facts  of  each  particular  case,  and 
upon  whether,  in  considering  them,  it  was 
concluded  that  the  prior  entry  placed  the 
one  who  had  made  it  in  such  a  position  of 
advantage  over  others  as  to  render  it  unjust 
and  inequitable  to  allow  hiln  to  make  an 
entry  of  land.  In  summing  up  the  case, 
Mr.  Secretary  Smith,  in  his  opinion,  said: 

"Jones,  the  defendant  in  this  case,  had 
lived  for  some  time  on  the  border  of  the  ter- 
ritory, within  less  than  a  mile  from  the  line, 
and,  almost  from  the  necessity  of  his  situa- 
tion, was  familiar  with  the  lands  in  the  im- 
IDe^ifNte  vicinity.  His  information  respect- 
ing them,  and  particulairly  respecting  the 
tra<^  subsequently  entered  by  him,  is  shown 
to  have  been  acquired  long  prior  to  March 
2,  1889,  and,  as  was  well  said  in  the  case  of 
Oolden  v.  Cole,  16  Land  Dec.  376,  *it  was 
impossible  to  deprive  people  who  had  been 
over  the  territory  of  a  knowledge  that  they 
had  thus  acquired.'  His  periodical  visits 
to  Oklahoma  City,  which  was  at  once  his 
postoffice,  his  most  convenient  and  accessi- 
ble railway  station,  and  his  market  town, 
do  not  appear  to  have  brought  him  any  ad- 
vantage over  other  persons  seeking  lands  in 
the  territory."  _^^, 

♦In  Tipton  v.  Maloney  (1806)  23  Land[300) 
Dec.  186,  it  was  held  that  one  who  within 
the  prohibited  period  had  passed  along  the 
highways  in  the  territory  was  not  disquali- 
fied for  making  an  entry,  provided  he  was 
outside  of  the  line  on  the  day  of  the  opening 
and  took  part  on  an  equality  with  others  in 
the  effort  to  secure  land.  And  rulings  to 
the  like  effect  were  made  in  Hensley  v. 
Waner,  24  Land  Dec.  02,  and  Henderson  v. 
Smith,  28  Land  Dec.  303.     The  settled  rule 
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then  applied  b^^  the  Land  Department  in 
the  execution  of  the  statute  is  that  one  who 
took  part  in  the  race  for  land  on  the  day  of 
the  opening  was  not  prohibited  from  taking 
land  because  of  a  prior  entry  into  the  terri- 
tory unless  it  be  shown  that  manifest  ad- 
▼antage  resulted  to  the  entryman  from  his 
previous  going  into  the  territory.  The  rule 
thus  for  a  long  period  and  consistently  en- 
forced must  obviously  have  become  the 
foundation  of  many  rights  of  property. 
And,  as  we  consider  that  the  rule  thus  ap- 
plied in  the  practical  administration  of  the 
statute  by  the  officials  by  law  charged  with 
its  execution  conforms  to  its  intention,  we 
are  unwilling  to  overthrow  it  by  a  resort  to 
a  narrow  and  technical  construction.  It 
remains  only  to  consider  whether  error  was 
committed  by  the  Department  in  finally  rul- 
ing that  the  entry  made  by  Potter  on  the 
morning  of  the  22d,  before  he  returned  to 
the  line  to  take  part  in  the  race,  which  in- 
volved error  of  law  reviewable  by  the  courts. 
But  as  such  entry  did  not,  as  a  matter  of 
law,  preclude  Potter's  right  to  go  outside  of 
the  territory  and  take  part  in  the  race  for 
land,  but  depended  upon  whether,  as  a  mat- 
ter of  fact,  he  obtained  by  his  previous  go- 
ing into  the  territory  a  substantial  advan- 
tage over  others,  which  he  would  not  have 
otherwise  possessed,  it  follows  that  the  final 
conclusion  of  the  Department  that  no  such 
advantage  resulted  involved  but  the  finding 
of  an  ultimate  fact,  and  not  a  conclusion  of 
law,  and  it  is  therefore  not  reviewable.  If 
the  facts  found  by  the  Secretary  had  no 
tendency  to  sustain  the  conclusion  reached 
by  him,  it  might  be  that  a  question  of  law 
would  arise,  but  such  is  not  the  case.  In- 
deed, in  view  of  the  finding  that  Potter  had 
been  for  a  long  period  of  time  living  across 
the  line,  in  close  proximity  to  the  land 
which  he  entered,  and  which  was  only  a 
quarter  of  a  mile  distant  from  the  place 
1] where  the  *race  began,  and  that  he  reached 
the  land  in  two  minutes  from  the  time  when 
the  start  was  made,  it  might  well  be  argued 
that  his  going  into  the  territory,  as  stated, 
had  no  tendency  to  establish  that  he  ob- 
tained an  advantage  by  reason  of  acquiring 
information  which  he  had  not  previously 
possessed.  But  so  to  say  would  lead  only 
to  the  conclusion  that,  as  a  matter  of  law, 
the  Department  rightly  held  that  Potter 
was  a  qualified  entryman.  The  fact  that 
the  final  conclusion  as  to  the  ultimate  facts 
reached  by  the  Department  differed  from 
the  conception  of  such  ultimate  facts  enter- 
tained by  the  Department  in  previous  stages 
of  the  controversy,  affords  no  ground  for 
disregarding  the  conclusion  of  ultimate  fact 
finally  reached,  which  was  binding  between 
the  parties. 

The  judgment  of  the  Supreme  Court  of 
the  Territory  must  be  reversed,  and  the 
cause  remanded  for  further  proceedings  in 
accordance  with  this  opinion. 

And  it  is  so  ordered. 
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FARMERS'  &  MERCHANTS'  INSHRANCB 
COMPANY,  Plff.  in  Err^ 

V. 

FRANK  DOBNEY. 

(See   8.   C.   Reporter's   ed.   301-306.) 

Error  to  state  court — Federal  question — 
constitutional  law  —  equal  protection  of 
the  laws — validity  of  state  statute  allou>- 
ing  attorneys*  fees  in  successful  actions 
on  insurance  policies. 

• 

1.  A  Federal  question  was  not  set  up  too  late 
to  confer  jurisdiction  on  the  Supreme  Court 
of  the  United  States  of  a  writ  of  error  to  a 
state  court,  where  it  was  raised  by  the  as- 
signments   of    error    la    the    state    supreme 

*  court,  and  was  considered  and  decided  by  a 
commission  appointed  to  aid  that  court  In 
the  discbarge  of  its  duties,  and  the  judgment* 
of  such  commission  was,  for  the  reasons 
stated  in  its  report,  affirmed  by  the  state 
supreme  court. 

2.  The  equal  protection  of  the  laws  Is  not  de- 
nied insurance  companies  by  the  provisions 
of  Neb.  Comp.  Stat.  cbap.  43,  H  43-45.  .nl- 
lowing  a  reasonable  attorney's  fee  to  plain- 
tiff In  case  of  the  unsuccessful  defense  by 
an  Insurance  company  of  a  suit  on  a  policy 
of  Insurance  covering  real  property  which 
has  been  totally  destroyed  by  the  causes 
Insured  against. 

[No.  189.] 

Submitted  March  9,  J90S,  ,  Decided  April 

6,  190S. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Nebraska  to  review  a  judgment 
which  afldrmed,  for  the  reasons  stated  in  the 
report  of  a  commission  appointed  to  aid 

NOTB. — On  iorits  of  error  from  United  States 
Supreme  Court  to  state  courts — see  notes  to 
Hamblln  v.  Western  Land  Co.  37  L.  ed.  U.  S. 
267 ;  Klpley  v.  Illinois,  42  L.  ed.  U.  S.  998 ;  and 
Re  Buchanan,  30  L.  ed.  U.  S.  884. 

As  to  the  validity  of  class  legislation — see 
State  V.  €k>odwlIl  (W.  Va.)  6  L.  R.  A.  621,  and 
note;  and  State  v.  Loomls  (Mo.)  21  L.  R.  A. 
789,  and  note. 

As  to  constitutional  equality  of  privileges,  im- 
munities, and  protection — see  Louisville  Safety 
Vault  &  T.  Co.  V.  Louisville  &  N.  R.  Co.  (Ky.) 
14  L.  R.  A.  579,  and  note. 

Unconstitutional  inequality  or  discrimination  in 
statutes  allowing  attorneys'  fees. 

The  question  first  came  before  the  Supreme 
Court  of  the  United  States  on  a  writ  of  error 
to  the  supreme  court  of  Texas  to  review  a 
judgment  of  that  court  sustaining  the  validity 
of  a  etatute  of  that  state  which  allowed  an  at- 
torney's fee  of  $10  to  the  successful  plaintiff  in 
suits  against  railroad  companies  founded  upon 
certain  classes  of  claims,  not  exceeding  $50  In 
amount,  which  the  company  had  omitted  to  pay 
within  a  certain  time  after  presentation.  The 
judgment  of  the  state  court  was  reversed,  and 
the  statute  held  unconstitutional  as  a  denial  of 
the  equal  protection  of  the  laws  to  a  certain 
class  of  debtors  arbitrarily  singled  out  and  pen- 
alised for  failure  to  pay  certain  debts.  Quif, 
C.  &  S.  F.  R.  Co.  V.  Ellis,  165  U.  S.  150,  41  L. 
ed.  666,  17  Sup.  Ct.  Rep.  255,  Reversing  87  Tex. 
19,  26  S.  W.  985.  (The  state  court  had  also 
sustained  the  validity  of  this  statute  In  Qulf, 
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such  court  in  discharging  its  duties,  a  judg- 
ment of  the  District  Court  of  Holt  County 
in  favor  of  plaintiff  in  a  suit  on  a  policy  of 
fire  insurance.     Affirmed, 

See  same  case  below,  62  Neb.  213,  86  N. 
W.  1070. 

The  facts  are  stated  in  the  opinion. 

Mr,  Halleok  F.  Rose  submitted  the 
cause  for  plaintiff  in  error. 

The  provision  of  the  valued  policy  law  of 
Nebraska/ directing  the  taxation  of  an  at- 
torney's fee  to  plaintiff  on  rendition  of  judg- 
ment on  a  policy  insuring  real  estate,  is  vio- 
lative of  the  equality  of  the  14th  Amend- 
ment of  the  Constitution  of  the  United 
States. 

•  QMlf,  C.  d  8.  F.  R.  Co.  ▼.  Ellis,  165  U.  S. 
150-165,  41  L.  ed.  666-671,  17  Sup.  Ct.  Rep. 


255;  Atckiaon,  T.  d  8.  F.  R,  Co.  v.  MatthetM,. 
174  U.  S.  97,  43  L.  ed.  910,  19  Sup.  a.  Rep. 
609;  South  d  North  Ala,  R,  Co,  v.  Morris,. 
65  Ala.  199. 

The  Nebraska  court,  in  analogous  cases, 
has  itself  upheld  the  position  contended  for- 
by  plaintiff  in  error. 

Moore  v.  Herron,  17  Neb.  703,  24  N.  W. 
451;  Oanicau  v.  Omaha  Printing  Co.  42 
Neb.  847,  61  N.  W.  100;  Cohum  v.  Watson^, 
48  Neb.  257,  67  N.  W.  171;  Atchison  d  N. 
R.  Co.  v.  Baty,  6  Neb,  47;  Orand  Island  dr 
W.  0.  R,  Co,  V.  Smnha/nk,  61  Neb.  521,. 
71  N.  W.  48. 

A  law  of  Texas  imposing,  as  a  condition^ 
of  perfecting  appeals  by  receivers,  special 
provisions  in  all  cases  touching  appeal  bonds^ 
was  held  void  by  the  supreme  court  of  that 
state. 
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C.  &  S.  P.  R.  Co.  V.  Ellis  (Tex.)  17  L.  B.  A 
286,  18  S.  W.  723.) 

It  has  been  held  In  Michigan  that  a  statute 
allowing  plaintiff,  If  successful,  to  tax  an  at* 
torney'B  fee  a«  part  of  his  costs  in  an  action 
against  a  railroad  company  to  recover  damages 
for  killing  cattle  was  an  unconstitutional  dis- 
crimination between  suitors,  where  no  such  ad- 
vantage is  conferred  on  the  defendant  If 
successful.  Wilder  v.  Chicago  &  W.  M.  R.  Co. 
70  Mich.  382,  38  N.  W.  289 ;  Schut  v.  Chicago  A 
W.  M.  R.  Co.  70  Mich.  483.  38  N.  W.  291; 
Rinear  v.  Grand  Rapids  &  I.  R.  Co.  70  Mich. 
620.  38  N.  W.  599 ;  Lafferty  v.  Chicago  &  W.  M. 
R.  Co.  71  Mich.  85,  38  N.  W.  660. 

So,  in  Washington,  the  allowance  of  attor- 
neys' fees,  which  was  provided  for  by  Wash. 
Laws  1803,  p.  418.  I  4.  in  favor  of  successful 
plaintiffs  in  actions  for  injuries  to  stock  by 
collision  with  moving  railroad  trains,  was  held 
an  invalid  attempt  to  grant  special  privileges 
to  one  class  of  litigants  at  the  expense  and 
detriment  of  another.  Jolliffe  v.  Brown,  14 
Wash.  165,  44  Pac.  149. 

in  deference  to  the  decision  in  Gulf,  C.  &  S.  F. 
R.  Co.  V.  Bills.  165  U.  S.  150,  41  L.  ed.  666,  17 
Sup.  Ct.  Rep.  255.  the  supreme  court  of  Mis- 
souri held  unconstitutional  a  statute  which 
authorized  an  allowance  of  attorneys'  fees  to 
the  successful  plaintiff  in  a  suit  to  recover 
damages  from  the  railroad  company  for  the 
loss  of  stock  due  to  Its  failure  to  furnish  for 
the  shipment  of  the  stock  cars  with  trap  doors 
In  the  roof,  as  required  by  such  statute.  Pad- 
dock V.  Missouri  P.  R.  Co.  155  Mo.  524,  66  8. 

W.  453.  «     ,      .      , 

The  court  overruled  Pei%ins  v.  St.  LoqIb,  I. 
M.  &  8.  R.  Co.  103  Mo.  52,  11  L.  R.  A.  426, 
15  S.  W.  320,  which  upheld  a  statute  allowing 
an  attorney's  fee  on  recovery  against  a  railroad 
company  for  injury  to  live  stock  because  of  a 
defective  fence,  and  must  be  deemed  likewise  to 
have  overruled  Brlggs  v.  St.  Louis  &  S.  F.  R. 
Co.  Ill  Mo.  168,  20  S.  W.  82.  which  reaffirmed 
the  former  holding.. 

But  the  Missouri  court  seems  to  have  given 
greater  effect  to  the  decision  in  Gulf,  C.  ft  S.  F. 
R,  Co.  V.  Ellis,  165  U.  S.  150,  41  L.  ed.  666.  17 
Sup.  Ct  Rep.  255,  than  the  court  announcing 
that  decision  was  willing  to  accord  it ;  for  when 
the  Kansas  statute,  which  allows  a  reasonable 
attorney's  fee  to  the  successful  plaintiff  in  an 
airtlon  against  a  railroad  company  for  damages 
from  fire  caused  by  operating  the  railroad  came 
before  It  for  adjudication  as  to  its  constitution- 
ality, it  laboriously  distln^lshed  its  former  de- 
cision, and  upheld  the  statute.  Atchison,  T.  ft 
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S.  F.  R.  Co.  V.  Matthews.  174  U.  S.  96.  43  L. 
ed.  909,  19  Sup.  Ct.  Rep.  609.  The  object  of 
the  statute  under  consideration,  the  court  said,, 
was  protection  against  Are, — a  matter  in  the- 
nature  otf  a  ptrilce  regulation. — while  the  object 
of  the  Texas  statute  was  simply  to  compel  the- 
payment  of  small  debts,  and  comx>elIing  the  pay- 
ment of  indebtedness  does  not  come  within  the- 
purpose  of  police  regulations. 

The  Kansas  statute  had  previously  been  up> 
held  in  Missouri  P.  R.  Co.  v.  Merrill.  40  Kan. 
404,  19  Pac.  793.  which  decision  was  also  fol- 
lowed In  Clark  v.  Blllthorpe.  7  Kan.  App.  337,. 
51  Pac.  940.  though  the  court  apparently  saw 
no  ground  for  distinguishing  Gulf.  C.  ft.  S.  F. 
R.  Co  V.  Ellis.  165  U.  S.  150,  41  L.  ed.  666.  IT 
Sup.  Ct  Rep.  255,  which  It  regarded  as  having- 
decided  that  **a  similar  statute  in  the  stato- 
of  Texas  was  unconstitutional." 

A  statute  allowing  attorneys*  fees  to  success- 
ful plaintiffs  in  actions  to  recover  for  damages 
done  to  live  stock  by  railroad  trains  was  held 
constitutional  In  Illinois  on  the  ground  that 
such  attorneys'  fees  may  be  upheld  as  a  penalty- 
for  failure  to  fence.  Peoria,  D.'  ft  B.  R.  Co.  v. 
Duggan,  109  111.  537,  50  Am.  Rep.  619. 

So,  the  imposition  of  an  attorney's  fee  upoik 
a  railroad  company  which  unsuccessfully  de- 
fends an  action  to  recover  the  value  of  stock 
killed  upon  or  near  its  unfenced  tracks  does  not 
violate  the  constitutional  rule  of  equality  or 
right,  privilege,  and  exemption  by  Imposing  a 
burden  upon  one  class  of  litigants  In  favor  of 
another,  since  the  legislation  is  intended  to 
compel  railroad  companies  to  fence  in  their 
tracks,  and  the  liability  imposed  Is  a  conse- 
quence of  their  neglect  to  take  such  precaution. 
Illinois  C.  R.  Co.  V.  Crider,  91  Tenn.  489,  10  S. 
W.  618. 

The  provision  for  an  attorney's  fee  for  ths- 
snccessful  prosecution  o(f  an  action,  under  Kan. 
Laws  1893.  chap.  100,  for  fallnrs  of  a  carrier  to- 
safely  transport  and  deliver  goods  cpmmitteA 
to  its  charge,  is  constitutional.  Missouri,  K. 
ft  T.  R.  Co.  V.  Simonson,  64  Kan.  802,  67  L.  B. 
A,  765,  68  Pac.  653. 

So,  In  Arkansas  an  attorney's  fee  provided  for- 
by  statute  as  part  of  the  penalty  for  an  over- 
charge by  a  carrier  does  not  violate  a  consti- 
tutional provision  against  partial  and  unequal 
legislation.  Dow  v.  Beldelman,  49  Atk,  465,  5 
8.  W.  718. 

And  in  Iowa,  permitting  the  allowance  of  at- 
torneys' fees  on  recovery  against  a  railroad: 
company  for  violation  of  a  statute  regulating: 
rates  does  not  violate  the  constitutional  pro- 
vision as  to  equality.    Burlington,  C  R  ft  N.  R. 
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Dillingham  v.  Putnam  (Tex.)  14  S.  W. 
303.  To  the  same  effect  are  Diirkee  v.  Janes- 
ville,  28  Wis.  463,  9  Am.  Rep.  500;  South 
d  North  Ala,  R,  Co,  v.  Morris,  66  Aia.  109; 
Bi,  Louis,  I.  M,  d  8.  R,  Co,  ▼.  Williams,  49 
Ark.  492,  5  S.  W.  883;  Chicago,  8t.  L,  d 
N,  O,  R.  Co,  V.  Moss,  60  Miss.  641. 

A  statute  which  declared  that  no  costs 
should  be  recovered  against  the  city  in  any 
action  where  the  same  is  commenced  to  set 
aside  any  tax  assessment  or  tax  deed,  or  to 
prevent  the  collection  of  taxes  or  assessments 
in  said  city,  has  been  held  invalid. 

To  the  same  effect  are  Durkee  ▼.  Janes- 
ville,  28  Wis.  465,  9  Am.  Hep.  500;  Colder  y. 
Bull,  3  Dall.  387,  388,  1  L.  ed.  648,  640; 
Fletcher  v.  Peck,  6  Cranch,  143,  3  L.  ed.  180 ; 
Wilkinson  v.  Leland,  2  Pet.  656,  658,  7  L.  ed. 
552,  553;  Terret  v.  Taylor,  9  Cranch,  50,  3 
L.  ed.  653. 


An  act  allowing  a  plaintiff  in  a  suii^ 
against  a  railroad  company  to  recover  for 
killing  cattle,  to  tax  as  part  of  his  costs- 
an  attorney's  fee  of  $25,  is  unconstitutional. 

Wilder  v.  Chicago  d  W,  M.  R,  Co.  70  Mich^ 
382,  38  N.  W.  289;  Lafferty  v.  Chicago  d 
W,  M,  R.  Co,  71  Mich.  37,  38  N.  W.  660; 
Jolliffe  V.  Brown,  14  Wash.  159,  44  Pac.  149; 
Chrand  Rapids  Chair  Co.  v.  Runnels,  77  Mich. 
104,  111,  43  N.  W.  1006;  Chicago,  8t.  L,  d 
N,  0.  R.  Co,  V.  if  OSS,  60  Miss.  641;  Denver 
d  R,  0,  R.  Co.  V.  Outcalt,  2  Colo.  App.  400,. 
31  Pac.  177. 

A  statute  declaring  that  in  the  event  of 
a  railroad  company's  refusing  to  pay  an 
employee  within  fifteen  days  of  demand,  "it 
shall  be  liable  to  pay  such  employee  20  per 
cent  on  the  amount  due  him  as  damages,"^ 
is  invalid  and  unconstitutional  because  "not 
protecting  alike  the  interest  of  employer  and 
employee." 


Co.  V.  Dey,  82  Iowa,  812,  12  L.  R.  A.  486,  8 
Inters.  Com.  Rep.  584,  48  N.  W.  98. 

The  decision  hi  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Ellis,  165  U.  S.  150,  41  L.  ed.  666,  17  Sup.  Ct 
Rep.  255,  was  held  by  the  Georgia  supreme  court 
to  be  COD  elusive  as  to  the  unconstitutionality 
of  the  provision  of  Ga.  Civ.  Code,  |  2140,  allow- 
ing dnmages  and  kttorneys'  fees  to  plaintiff  in 
an  action  upon  sn  Insurance  policy  in  case  of 
the  refusal  of  the  Insurance  company  to  pay 
a  loss  within  sixty  days  after  demand,  where 
It  shall  appear  to  the  jury  that  the  refusal  to 
pay  was  in  bad  faith.  Phenlx  Ina  Co.  v.  Hart, 
112  Ga.  765,  38  S.  E.  67;  Phoenix  Ins.  Co.  v. 
T.  Schwarts,  115  Ga.  118,  57  L.  R.  A.  752,  41 
8.  B.  240. 

But  when  the  question  came  before  the  Su- 
preme Court  of  the  United  States,  that  court 
again  refused  to  sanction  the  state  court's  in* 
terpretatlon  of  Gulf,  C.  &  S.  F.  R.  C.  v.  Ellis, 
165  U.  S.  150,  41  L.  ed.  666.  18  Sup.  Ct.  Rep. 
255,  but  still  further  refined  away  that  decision, 
and  held  that  the  equal  protection  of  the  laws 
was  not  denied  to  life  or  health  insurance  com- 
panies by  the  provision  of  Tex.  Rev.  Stat,  art. 
4071,  imposing  on  such  companies,  upon  failure 
to  pay  a  loss  within  the  time  specified  in  the 
policy  after  demand  therefor,  a  liability  to  the 
holders  of  the  policy  for  damages  and  reason- 
able attorneys'  fees,  although  such  obllgatloo 
was  not  Imposed  upon  other  classes  of  Insur- 
ance companies  or  assoclatlona  Fidelity  Mnt. 
Lafe  Asso.  V.  Mettler,  185  U.  S.  808,  46  L.  ed. 
922,  22  Sup.  Ct.  Rep.  662. 

And  this  ruling  was  reaffirmed  in  Iowa  L. 
Ins.  Co.  V.  Lewis,  187  U.  8.  835,  ante,  204,  28 
Sup.  Ct.  Rep.  126. 

The  Texas  courts,  with  the  exception  of  a 
decision  on  rehearing  In  New  York  L.  Ins.  Co. 
T.  Smith  (Tex.  Civ.  App.)  41  S.  W.  684,  in 
which  the  court  said  that  the  decision  In 
Oulf,  C.  &  S.  F.  R.  Co.  V.  Ellis  was  condualv* 
against  the  validity  of  the  statute,  uniformly 
upheld  the  validity  of  such  legislation.  Union 
Cent  L.  Ins.  Co.  v.  Chowning,  86  Tex.  964,  24  L. 
R.  A.  504.  26  S.  W.  982.  8  Tex.  Civ.  App.  455, 
28  S.  W.  117 ;  Mutual  L.  Ins.  Co.  v.  Blodgett,  8 
Tex.  Civ.  App.  45,  27  S.  W.  286 ;  Washington  L. 
Ins.  Co.  V.  Gooding,  19  Tex.  Civ.  App.  490,  40 
8.  W.  123;  Sun  L.  Ina  Co.  v.  Phillips  (Tex. 
Civ.-  App.)  70  S.  W.  603 ;  Fidelity  &  C.  Co.  v. 
Allibone,  90  Tex.  660,  40  S.  W.  899;  Mutual 
L.  Ins.  Co.  V.  Walden  (Tex.  Civ.  App.)  26  S. 
W.  1012 ;  New  York  L.  Ins.  Co,  v.  Orlopp  (Tex. 
Civ.  App.)  61  S.  W.  336.  And  the  same  condu- 
■ion  was  reached  In  Merchants'  Life  Asso.  v. 
Yonkum,  98  Fed.  251.  89  C.  C.  A.  56. 
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Similar  legislation  in  Kansas  allowing  at- 
torneys' fees  to  plaintiffs  In  suits  upon  fire  in- 
surance policies  has  been  held  not  to  deny  the- 
equal  protection  of  the  laws.  British  America 
Assur.  Co.  V.  Bradford,  60  Kan.  82,  55  Pac. 
'  385 ;  Shawnee  F.  Ins.  (}o.  v.  Bayha,  8  Kan. 
App.    169,    55    Pac.    474. 

And  the  Nebraska  legislation  assailed  Idi 
Farmers'  &  M.  Ins.  Co.  v.  Dobnbt  had  *been 
sustained  by  the  state  c6urts  In  prior  litigation. 
Insurance  Co.  of  North  America  v.  Bachler,  44^ 
Neb.  649.  62  N.  W.  911;  Lancashire  Ins.  Co. 
V.  Bush,  60  Neb.  116,  82  N.  W.  313. 

The  imposition  of  attorneys*  fe^s  upon  nnsoc- 
cessful  appellants  In  particular  kinds  of  ac> 
tlons  has  been  held  unconstitutional  as  unequal,, 
partial,   and   discriminatory   legislation. 

For  this  reason  the  supreme  court  of  Alaba- 
ma declared  Invalid  a  statute  allowing  attor- 
neys' fees  against  unsuccessful  appellants  trouh 
judgments  of  Justices  of  the  peace  In  suits  to 
enforce  the  liability  of  railroads  for  damages- 
to  live  stock.  South  &  North  Ala.  R.  Co.  v. 
Morris,  65  Ala.  193. 

And  for  a  like  reason  the  provision  of  Miss. 
Acts  1882,  p.  110,  imposing  a  reasonable  at- 
torney's fee  upon  unsuccessful  appellants  from- 
the  ''judgment  of  any  court  ftn  any  action  for 
damages  brought  by  any  citizen  of  this  state 
against  any  corporation,"  was  held  Invalid  io 
Chicago,  St.  L.  &  N.  O.  R.  Co.  v.  Moss,  60  Miss. 
641. 

An  analogous  case  Is  St.  Louis,  I.  M.  &  S» 
R.  Co.  V.  Williams,  49  Ark.  492,  5  S.  W.  883,. 
holding  Invalid  a  statute  which  In  effect  pro- 
vided for  the  assessment  of  attorneys*  fees  as- 
a  penalty  for  refusing  to  abid^  by  the  deci- 
sion of  a  board  appointed  to  assess  the  dam- 
ages for  the  killing  of  stock  by  railway  trains,  In 
the  event  that  the  dissatisfied  party  did  not 
recover  In  the  courts  a  more  favorable  Judg- 
ment than  the  award  ot  the  board. 

But  In  Iowa  a  statute  requiring  a  railroaef 
company  seeking  to  condemn  a  right  of  way  to 
pay  an  attorney's  fee  to  the  landowner  In  case 
of  his  successful  appeal  from  the  award  of 
the  sheriff's  Jury  Is  held  not  to  toe  an  unconsti- 
tutional discrimination  against  the  company, 
a  denial  to  It  of  the  equal  protection  of  the 
law.  or  the  conferring  of  an  Illegal  special  priv- 
ilege on  the  landowner.  Gano  v.  Minneapolls- 
&  St.  L.  R.  Co.  114  Iowa,  713,  55  L.  R.  A. 
263,  87  N.  W.  714.  The  court  resU  Its  deci- 
sion on  the  ground  that  the  condemnation  pro- 
ceedings not  being  a  common  or  natural  right,, 
but  a  remedy  created  by  the  legislature,  that 
body  might  Impose  condltkms  on  Its  exercise. 

823- 


I 


SXTPBEME  €k>nBT  OF  THE  UhITID  STATES. 


Oct.  Tbuc, 


8an  Antonio  d  A,  P.  R,  Co.  t.  WiUom 
<Tex.  App.)  19  8.  W.  910. 

An  act  directing  dismissal  of  certain 
-classes  of  suits  growing  out  of  the  reser- 
▼ations  of  land  to  heads  of  Indian  families, 
upon  a  certain  state  of  facts  being  made  to 
appear,  was  held  unconstitutional. 

wally  V.  Kennedy,  2  Yerger,  554,  24  Am. 
Dec.  511. 

To  the  same  effect  are  Bank  of  the  State 
^.  Cooper,  2  Yerger,  605;  Jones  v.  Perry, 
10  Yerger.  71,  30  Am.  Dec  430;  Budd  v. 
Biate,  3  Uumph.  491,  39  Am.  Dec.  189. 

An  act  whicn  provides  for  the  appointment 
of  a  board  to  assess  damages,  and  that  if 
either  party  refuses  to  ^bide  by  such  assess- 
ment, and  makes  it  necessary  for  the  other 
to  sue,  he  shall  be  taxed  with,  an  attorney's 
^ee  in  the  event  the  judgment  of  the  court  is 
not  more  favorable  than  the  award,  is  in- 
valid. 

St,  bonis,  I.  M,  d  8,  R,  Co,  v.  WiUiams^ 
A9  Ark.  492,  5  8.  W.  883. 

Mr.  Bf.  P.  Klnkaid  submitted  the  cause 
for  defendant  in  error.  Mr.  M,  F,  Harring- 
ton was  with  him  on  the  brief: 

It  is  the  settled  law  of  Nebraska  that,  un- 
less the  attention  of  the  trial  court  is  called 
to  it,  a  question  cannot  be  raised  for  the 
first*  time  in  the  supreme  court. 

Dunham  v.  Courtnay,  24  Neb.  629,  39  N. 
IV.  784;  Dayton  Spioe-Mills  Co.  v.  Sloan, 
49  Neb.  622,  68  N.  W.  1040 ;  Hyde  v.  Hyde, 
60  Neb.  602.  83  N.  W.  673 ;  Chicago,  R.  /. 
^  P,  R.  Co,  V.  O'Neill,  58  Neb.  239,  78  N. 
W.  521;  Broftdtcater  v.  Fowtoorthy,  57  Neb. 
406,   77  N.  W.   1103;    Union  P.  R,  Co.  v. 


James,  163  U.  S.  485,  41  L.  ed.  236,  16  Sup. 
Ct.  Rep.  1109;  Backus  v.  Ft,  Street  Union 
Depot  Co,  169  U.  8.  557,  42  L.  ed.  853,  18 
Sup.  Ct.  Rep.  445. 

No  exception  having  been  saved  to  the 
interlocutoTT  order  directing  taxation  of 
attorney's  fees  as  costs,  the  question  could 
not  be  reviewed  in  Nebraska  by  the  supreme 
court.  The  order  having  been  made  with- 
out objection  or  exception  on  the  part  of  the 
insurance  company,  it  must  stand. 

Reynolds  v.  State,  58  Neb.  49,  78  N.  W. 
483;  Tuomey  v.  Willman,  43  Neb.  28,  61  N. 
W.  126;  Lowrie  v.  France,  7  Neb.  191; 
Murray  v.  School  Dist,  No.  5,  11  Neb.  438, 
9  N.  W.  573 ;  Hosford  v.  Stone,  6  Neb.  378 ; 
Morgan  v.  State,  51  Neb.  672,  71  N.  W.  788. 

It  has  been  held  by  this  court  that  an 
order  of  the  judge  of  a  state  court  at  cham- 
bers cannot  be  regarded  as  an  order  of  the 
court. 

McKnight  v.  James,  155  U.  S.  685,  39  L. 
ed.  310,  15  Sup.  Ct.  Rep.  248. 

A  reference  to  the  "Constitution"  must  be 
construed  as  a  reference  to  the  Nebraska 
Constitution  alone,  and  not  the  14th  Amend- 
ment to  the  Federal  Constitution. 

Ripley  v.  Illinois,  170  U.  S.  182,  42  L. 
ed.  998,  18  Sup.  Ct.  Rep.  550;  Miller  ▼. 
Cornwall  R.  Co,  168  U.  S.  131,  42  L.  ed.  409, 
18  Sup.  Ct.  Rep.  34. 

The  Federal  question  was  raised  too  late 
to  be  available  m  this  court. 

Erie  R.  Co.  V.  Purdy,  185  U.  S.  148,  46 
L.  ed.  847,  22  Sup.  Ct.  Rep.  605;  Re  Buch- 
anan, 158  U.  S.  31,  39  L.  ed.  884,  15  Sup. 
Ct.  Rep.  723. 


To  the  objection  that  the  statute  did  not  Im- 
pose the  obligation  on  corporations  other  than 
railway  companies  exercising  the  power  of  em- 
inent domain,  the  court  replied  that  because  of 
the  special  privilegee  granted  to  railroad  com- 
panies they  formed  a  special  olass  upon  which 
pecallar  burdens  might  be  imposed  as  a  con- 
dition of  exercising  the  powers  granted;  and 
that,  even  were  the  objections  valid,  the  un- 
constitutionality o'f  the  statute  could  not  be 
insisted  upon  by  a  corporation  attempting  to 
exercise   rights   under   it. 

A  Minnesota  statute  allowing  reasonable  at- 
torneys* fees  in  an  action  to  recover  the  pos- 
session of  land  taken  without  compensation  by 
a  railroad  company  for  its  right  of  way,  In 
eases  where  the  company  does  not  elect  to  con- 
vert the  action  into  condemnation  proceedings. 
Is  not  unconstitutional  as  class  discrimination. 
Cameron  v.  Chicago,  M.  &  St.  P.  R.  Co.  68 
Minn.  384,  31  L.  R.  A.  558,  65  N.  W.  652; 
Pfaender  v.  Chicago  &  N.  W.  R.  Co.  86  Minn. 
218,    00    N.    W.    398. 

Tn  a  number  of  cases,  statutes  allowing  at- 
torneys' fees  to  successful  plalntlflTs  in  suits 
to  foreclose  liens  have  been  held  invalid  as  dis- 
criminating and  class  legislation.  Randolph  v. 
Builders  &  Painters  Supply  Co.  106  Ala.  501, 
17  So.  721 ;  Los  Angeles  Gold  Mine  Co.  v.  Camp- 
bell, 13  Colo.  App.  1,  56  Pac.  246;  Davidson 
V.  Jennings,  27  Colo.  187,  48  L.  R.  A.  340,  60 
Pac.  354  ;  Brubakcr  v.  Bennett,  19  Utah,  401. 
57  Pac.  170. 

On  the  other  hand,  such  provisions  have  been 
upheld  in  Dell  v.  Marvin,  41  Fla.  221,  45  L. 
R.  A.  201,  26  So.  188 ;  Duckwoll  v.  Jones,  156 
Ind.  682.  58  N.  E.  1055.  60  N.  E.  797;  Wort- 
man  V.  Klelnscbmidt.  12  Mont  316,  80  Pac. 
280 :  iTall  v.  Willis,  17  Wash.  645.  50  Pac.  467. 
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The  provision  of  Utah  Rev.  Stat.  |  2006, 
for  the  allowance  of  attorneys*  fees  to  a  suc- 
cessful plaintiff  in  a  suit  to  cancel  a  mortgage 
which  the  mortgagee  falls  to  release  or  dis- 
charge after  it  has  been  fully  satisfied,  with 
no  provision  for  a  like  allowance  to  the  de- 
fendant if  he  succeeds,  is  unconstitutional  as 
discriminating  and  speciaJ  legislation.  Open- 
Shaw  V.  Halfln,  24  Utah,  426.  68  Pac.  138. 

A  statute  authorizing  an  attorney's  fee  t» 
be  taxed  by  a  Justice  in  entering  Judgment  for 
personal  services  in  favor  of  the  plaintiff  only 
violates  a  constitutional  prohibition  against 
class  legislation.  Grand  Rapids  Chair  Co.  v. 
Runnels,  77  Mich.  104,  43  N.  W.  1006. 

And  the  provision  for  an  attorney's  fee  to 
a  successful  plaintiff  in  an  action  for  wages, 
which  is  made,  by  Ohio  Rev.  Stat.  |  6563a,  in 
case  the  wages  have  not  been  paid  within  three 
days  after  a  demand  In  writing,  is  an  nncon* 
stitutional  denial  of  the  equal  protection  of  the 
laws,  since  the  statute  Imposes  the  restrictloB 
against  invoking  the  courts  except  at  the  peril 
of  being  mulcted  in  an  attorney's  fee  If  nnsuc- 
ceseful,  upon  one  class  of  citizens  only.  Hock- 
ing Valley  Coal  Co.  v.  RObser,  53  Ohio  St.  12. 
29  L.  R.  A.  386,  41  N.  B.  263. 

A  similar  statute  in  Illinois  was,  however, 
upheld  In  Vogel  v.  Pekoe,  157  111.  889,  30  L.  R. 
A.  491,  42  N.  E.  886,  over  an  objection  that  It 
was  obnoxious  as  special   legislation. 

A  Texas  statute  requiring  the  appointment 
of  an  attorney  for  the  defense  in  suits  against 
nonresidents,  with  an  allowance  of  reasonable 
compensation  to  be  taxed  as  costs,  is  not  nn- 
constitutional  because  imposing  on  plaintiffs  In 
suits  against  nonresidents  a  burden  not  impo«e4 
in  suits  against  other  persona  Wllllanis  t. 
*  Sapieha  (Tex.  Civ.  App.)  59  S.  W.  947. 
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That  the  legislature  may  prescribe  the 
conditions  under  which  an  insurance  corpora- 
tion may  do  business  within  a  state  has  been 
recogmzed  by  this  court. 

Fidelity  MuU  Life  Aaao,  v.  Mettler,  185 
U.  S.  31U,  46  L.  ed.  029,  22  Sup.  U.  Rep. 
662;  WatenPieree  OU  Co.  ▼.  Tewaa,  177  U. 
8.  42,  44  L.  ed.  663,  20  Sup.  Ct.  Rep.  518; 
New  York  L.  /«s.  Co,  ▼.  Cravens,  178  U.  S. 
395,  44  L.  ed.  1122,  20  Sup.  Ct.  Rep.  962. 

The  term  "citizen"  does  not  include  a  cor- 
poration. 

Orient  Tna,  Co.  ▼.  Dagga,  172  U.  S.  557, 
43  L.  ed.  552,  19  Sup.  Ct.  Rep.  281;  Blake 
▼.  McClung,  172  U.  S.  239,  43  L.  ed.  432, 
19  Sup.  Ct.  Rep.  165 ;  Pa/ul  v.  Virginia,  '8 
Wall.  168,  19  L.  ed.  357. 

The  right,  of  the  Nebraska  legislature  to 
enact  the  statute  in  question  is  fully  recog- 
nized, by  implication  at  least,  by  this  court 
in  the  following  cases: 

John  ttanoock  Mut,  L.  Ina.  Co.  v.  Warren, 
181  U.  S.  73,  45  L.  ed.  755,  21  Sup.  Ct.  Rep. 
535;  Orient  Ins.  Co.  v.  Dagga,  172  U.  S.  557, 
43  L.  ed.  552,  19  Sup.  Ct.  Rep.  281;  Atchi- 
son, T.  d  S.  F,  R.  Co.  V.  Matthews,  174  U. 
8.  96,  43  L.  ed.  909,  29  Sup.  Ct.  Rep.  609. 

Mr.  Justice  Wldte  delivered  the  opinion 
of  the  court: 

Having  been  adjudged  to  pay  the  amount 
of  a  fire  policy  written  on  the  dwelling  house 
of  the  defendant  in  error,  which  was  totally 
destroyed  by  fire,  the  plaintiff  in  error  pros- 
ecutes this  writ.  The  judgment  was  for 
$861.40  with  interest,  costs,  and  $150  as  a 
reasonable  attorney's  fee.  This  latter 
amount  was  fixed  under  authority  conferred 
on  the  court  by  ||  43,  44,  and  45  of  chapter 
43  of  the  Compiled  Statutes  of  Nebraska, 
which  are  a  reproduction  of  chapter  48  of 
the  Laws  of  Nebraska  for  1899.  The  sec- 
tions in  question  are  reproduced  in  the  mar- 
gin.t  The  allowance  of  the  attorney's  fee  is 
the  basis  of  the  Federal  right  asserted.  It 
is  moved  to  dismiss  the  writ  on  the  ground 
that  the  .Federal  right  was  not  specially  set 
[803]up*below  as  required  by  Rev.  Stat.  8  709(1). 
S.  Com  p.  Stat.  1901,  p.  575),  or  was,  in  any 
event,  alleged  too  late  to  enable  the  supreme 
court  of  Nebraska  to  consider  it.  .^jnong 
the  assignments  of  error  contained  in  the 
petition  in  error  filed  before  the  hearing  in 
the  supreme  court  of  Nebraska  was  the  fol- 
lowing : 

"Section  45  of  chapter  43  of  the  Compiled 
Statutes,  utader  whicn  the  court  assumed  to 
allow  and  order  an  attorney  fee  to  be  taxed, 
is  unconstitutional  and  void  for  want  of 
mutuality  of  the  provisions,  and  for  exclud- 
ing defendant  from  the  benefits  and  privi- 


le^s  thereby  given  to  plaintiif,  mod  I6r  de- 
priving defendant  of  the  equal  protection  of 
the  laws;  in  each  of  which  particulars  the 
said  section  is  in  confiict  with  §  1  of  the 
14th  Amendment  to  the  Constitution  of  the 
United  States,  and  in  confiict  with  §  3  of  ar- 
ticle 1  and  I  15  of  article  3  of  the  Constitu- 
tion of  Nebraska." 

The  case  was  considered  by  commissioners 
appointed  pursuant  to  the  Nebraska  law  to 
aid  the  supreme  court  of  the  state  in  the  dis- 
charge of  its  duties.  The  commission  in  an 
elaborate  opinion  recommended  the  affirm-  « 
ance  of  the  judgment.  In  such  opinion  the 
assignment  of  error  concerning  the  attor- 
ney's fee,  above  quoted,  was  considered  and 
numerous  cases  decided  by  the  supreme 
court  of  Nebraska  sustaining  its  allowance 
under  the  statute  in  question  were  referred 
to.  It  was  said  in  the  opinion  that  the  le- 
gality of  the  attorney's  fee  "was  not  an 
open  question  in  this  state"  because  the 
right  to  allow  the  fee  Had  been  previously 
sustained  by  the  supreme  court  of  the  state 
in  many  cases.  A  passage  from  the  case 
of  Lancashire  Ins.  Co.  v.  Bush,  60  Neb.  116, 
82  N.  W.  313,  expressly  declaring  that  the 
statute  concerning  the  allowance  of  the  at- 
torney's fee  was  consistent  both  with  the 
Constitution  of  the  United  States  and  of  the 
state  of  Nebraska,  was  approvingly  cited, 
the  passage  in  question  being  as  follows : 

"These  decisions  are  vigorously  attacked, 
but  we  are  convinced,  as  a  result  of  further 
investigation  of  the  svbject,  that  they  are 
sound  and  should  be  adhered  to.  There  is 
nothing  in  the  Constitution  of  the  United 
States  or  of  this  state  which  forbids  classi- 
fication of  subjects  for  the  purpose)  of  legis- 
lation." 

The  supreme  court  of  Nebraska,  for  the 
reasons -stated  in  *the  report  of  the  commis-[304] 
sion,  aflirmed  the  judgment.  It  results  that 
not  only  was  the  Federal  question  relied 
upon  specially  called  to  the  attention  of  the 
supreme  couit  of  the  state  of  Nebraska,  but 
it  was  by  that  court  expressly  decided.  The 
grounds  upon  which  the  motion  to  dismiss 
18  predicated  are,  therefore,  without  merit, 
and  it  is  overrulcMi. 

All  the  grounds  relied  upon  to  demon- 
strate that  the  statute  allowing  a  reasonable 
attorneys'  fee  in  case  of  the  unsuccessful 
defense  of  a  suit  to  enforce  certein  insurance 
policies  is  repugnant  to  the  equality  clause 
of  the  14th  Amendment  are  embraced  in  the 
following  propositions:  First,  because  it 
arbitrarily  subjecte  insurance  companies  to 
a  liability  for  attorneys'  fees  when  other  de- 
fendante  in  other  classes  of  cases  are  not 
subjected  to  such  burden;  second,  because. 


tCoiDplled  Statates.  of  Nebxasks,  chapter  48. 

Sec.  48  Whenever  any  policy  of  Iniorance 
eiiall  be  written  to  Insure  any  real  property  In 
this  state,  against  loss  by  fire,  tornado,  or  light- 
ning, and  the  property  Insured  shall  be  wholly 
destroyed,  without  criminal  fault  on  the  part 
D(  the  Insured  or  his  assigns,  the  amount  of 
ttM  instfrance  written  in  such  policy  shall  be 
tii%en  conclusively  to  be  the  true  value  of  the 
PA-operty  insured  and  the  tme  amount  of  loss 
•ad  measure  of  damages. 

See.  44.  This  act  shall  apply  to  aU  pollclcd 
189  U.  S.         U.  S.,  Book  47.  62 


Qf .  insuiance  hareo/ter  made  or  written  •upon 
T9%\  property  in  this  state,  and  also  to  the  re- 
newal, wlffch  shall  hereafter  be  made,  of  all 
policies  heretobefore  written  in  this  stete,  and 
the  contracts  m/ide  by  such  policies  and  renew- 
als shall  be  construed  to  be  contracts  made  un- 
der the  laws  of  this  state. 

Sec.  45.  The  court,  upon  renderlna  iudgment 
against  an  insurance  company  vpoB.;.ny  such 
policy  of  Insurance,  shall  allow  the  plalntllT  a 
reasonable  sum  as  an  attorney's  fee,  to  be 
taxed  as  part  of  the  costs. 
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whilst  the  obligation  to  pay  attorneys'  fees 
la  Imposed  on  insurance  eompanies  in  the 
gases  embraced  by  the  statute,  no  such  bur- 
den rests  on  the  plaintiff  in  favor  of  the  in- 
surance companies  where  the  suit  on  a  pol- 
icy, is  successfully  defended;  and,  third, 
because  the  statute  arbitrarily  distin^ishes 
between  insurance  policies  by  allowing  an 
attorney's  fee  in  case  of  a  suit  on  a  policy 
covering  real  estate,  where  the  property  has 
been  totally  destroyed,  and  excluding  the 
right  to  such  fees  in  suits  to  enforce  policies 

.  on  other  classes  of  property,  or  where  there 
has  not  been  a  total  destruction  of  the  prop- 
erty covered  by  the  insurance.  Each  and  sJl 
of  these  propositions  must  rest  on  the  as- 
sumption that  contracts  of  insurance,  ge- 
nerically  considered,  do  not  possess  such  dis- 
tinctive attributes  as  to  justify  their  classi- 
fication separate  from  other  contracts,  and 
that  contracts  of  insurance,  as  between 
themselves,  may  not  be  classified  separately 
depending  upon  the  nature  of  the  insurance, 
the  character  of  the  property  covered,  and 
the  extent  of  the  loss  which  may  have  super- 
vened. But  the  unsoundness  of  these  propo- 
sitions is  settled  by  the  previous  adjudica- 
tions of  this  court.  Orient  Ins,  Co,  v. 
Daggs,  172  U.  S.  557,  43  L.  ed.  552,  10  Sup. 
Gt.  Rep.  281;  John  Hancock  Mut,  L.  Ina, 
Co,  V.  Warren,  181  U.  S.  73,  46  L.  ed.  765,  21 
Sup.  Ct.  Rep.  535;  Fidelity  Mut,  Life  A880. 
V.  Metiler,  185  U.  S.  308,  46  L.  ed.  022,  22 
Sup.  Gt.  Rep.  662.  In  the  Orient  Case,  a 
statute  of  the  state  of  Missouri,  which  sub- 
jected fire  insurance  contracts  to  an  excep- 
(806]tional  rule,  was  upheld,  *not  only  on  the 
ground  of  the  right  of  the  state  to  prescribe 
the  conditions  upon  which  an  insurance 
company  should  transact  business  within  its 
borders,  but  also  because  the  rule  in  ques- 
tion was  the  lawful  exercise  of  the  power  to 
classify.  In  the  Warren  Case  a  luce  prin- 
ciple was  applied  to  a  statute  of  the  state 
of  Ohio  establishing  a'  particular  regulation 
as  to  life  insurance  companies.  In  Uie  Met- 
iler Case  a  statute  of  the  state  of  Texas  was 
sustained,  applicable,  alone,  to  life  insurance 
policies,  which  authorized  the  enforcement, 
'  not  only  of  a  reasonable  attorney's  fee,  but 
also  of  12  per  cent  damages  after  demand 
in  case  of  the  unsuccessful  defense  of  a  suit 
to  enforce  a  life  insurance  policy.    In  all 

-  three  of  the  cases  referred  to,  therefore,  it 
was  necessarily  held  that  insurance  con- 
tracts were  so  distinct  as  to  justify  legis- 
lative classification  apart  from  other  con- 
tracts or  to  authorize  a  classification  of  in- 
surance contracts  so  as  to  subject  one  char- 
acter of  such  contracts  when  put  in  one  class 
to  one.rule  and  other  varieties  of  such  con- 
tracts when  placed  in  another  class  to  a  dif- 
ferent rule.  The  only  claimed  distinction 
between  the  cases  previously  decided  and  the 
present  one  is  that  in  this  case  the  classifi- 
cation is  made  to  depend,  not|tlone  upon  the 
.  general  character  of  the  contract,  but  upon 
the  kind  of  property  insured  and  the  extent 
of  the  loss.  This,  it  is  elaborately  argued, 
takes  this  case  out  of  the  rule  established 
by  the  previous  cases,  and  causes  the  statute 

to    be  repugnant  !•  th«  14th   Amendment. 
~\9r 


But  as  the  rule  settled  by  the  previous  casea 
is  that  contracts  of  insurance  from  theii 
very  nature  are  susceptible  of  classification, 
not  only  apart  from  other  contracts,  but 
from  each  other,  it  must  follow,  as  the  les- 
ser is  included  in  the  greater,  that  the  char- 
acter of  the  property  insured  and  the  extent 
of  the  loss  afford  reasons  for  subclassifica- 
tion.  ^ 

It  is,  however,  argued  tlmt  no  reason 
could  have  existed  for  classifying  losses  on 
real  estate  separately  from  losses  on  other 
property.  And  by  what  process  of  reason- 
ing, it  is  asked,  could  the  legislative  mind 
have  discovered  the  foundation  for  allowing 
the  recovery  of  a  reasonable  attorney's  fee 
in  case  of  a  total  loss  of  real  estate  insured, 
and  not  permit  recovery  of  such  fee  when  the. 
property  insured  has  been  only  partially  de- 
stroyed? *The  distinction  between  real  and[306) 
personal  property  has  in  all  systems  of  law 
constantly  given  rise  to  different  refla- 
tions concerning  such  property.  *  The  differ- 
ences of  relation  which  may  arise  betveen 
the  insurer  and  the  insured,  depending  upon 
whether  the  property  insured  has  been  only 
partially  damaged  or  has  been  totally  de- 
stroyed, needs  but  to  be  suggested.  In  the 
one  case,  the  amount  of  the  damage  affords 
possibilities  for  a  reasonable  difference  of 
opinion  between  the  parties  in  adjusting  the 
payment  under  the  policy.  In  th.e  other, 
the  amount  being  determined  under  the  stat- 
ute by  the  value  fixed  bv  both  parties  in  the 
policy,  the  question  of  legal  liability  under 
the  policy  would  be,  as  a  general  rule,  the 
only  matter  to  be  considered  in  determining 
whether  payment  under  the  contract  will  be 
made.  Besides,  it  is  obvious  that  the  total 
destruction  of  real  estate  covered  by  insiu> 
ance  necessarily  concerns  the  homes  of  many 
of  the  people  of  the  state.  If,  in  regulating 
and  classifying  insurance  contracts,  the 
legislature  took  the  foreffoins  considerations 
into  view  and  provided  tor  them,  we  cannot 
say  that  in  doing  so  it  acted  arbitrarily  and 
wholly  without  reason. 

Affirmed* 

Mr.      Justice      Harlan,     Mr.      Justice 
Brewer,  and  Mr.  Justice  Brown  dissented. 


ONONDAGA  NATION  et  al,  Plffs.  in  Brr^ 

V. 

JOHN  BOYD  THACHER. 
(Bee  8.  C.  Beportei's  ed.  806-311.) 

Error  to  state  court  —  Federal  frtietfteA— » 

dismissal. 

A  writ  of  error  from  the  Supreme  Conrt  oC  the 
T7ntted  Ststes  to  a  state  court  will  be  dis- 
missed for  want  of  Jurisdiction,  where  ne 
claim  of  Federal  right  was  specially  set  up  or 

NOTS.— On  writs  of  error  from  United  States 
Supreme  Court  to  state  courts — see  notes  te 
Hamblln  v.  Western  Land  Co.  87  L.  ed.  U.  & 
267 ;  Ktpley  v.  Illinois,  42  L.  ed.  U.  8.  998 ;  Rs^ 
BochanaH,  89  U  ed.  U.  8.  884. 
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called  to  tbe  attention  of  tlie  state  court  In 
any  way. 

[No.  234.] 

Argued  April  R,  9,  1903,    Decided  April  27, 

190S. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  New  York  to  review  a  judg- 
luent  establiahiiig  defendaiit*s  absolute  own- 
ership of  certain  Indian  wampum  belts,  en- 
tered in  pursuance  of  the  mandate  of  the 
Court  of  Appeals  of  that  State,  which  had 
affirmed  a  ludgment  of  the  Appellate  Divi- 
sion of  the  supreme  Court  of  New  York  for 
the  Fourth  Judicial  Department  affirming 
the  judgment  of  the  Special  Term  of  the  Su- 
preme Court  of  Onondaga  County.  Die- 
missed. 

See  same  case  I)elow,  53  App.  Div.  561,  65 
N.  Y.  Supp.  1014. 

Statement  by  Mr.  Justice  White t 

Tins  action  was  originally  brought  by  the 
Onondaga  Nation  and  Tc-has-ha,  an  Onon- 
daga Indian.  Subsequently,  several  other 
Onondaga  Indians,  one  Seneca  Indian,  a 
[807]  Cayuga  Indian,  *and  the  University  of  the 
State  of  New  York  were  made  additional 
plaintiffs.  The  ultimate  object  of  the  action 
was  to  recover  from  the  defendant  four 
wampum  belts  to  which  defendant  asserted 
ownership  t^  purchase,  but  which  were 
averred  by  the  plaintiffs  to  be  the  property 
of  a  league,  or  confederacy  of  Indian  tribes, 
known  as  the  "  Ho-de-no-sau-nee."  The  On- 
ondaga Nation,  through  an  oflScer  selected 
by  it,  was  averred  to  oe  the  lawful  keeper, 
or  custodian,  of  said  belts.  The  league,  or 
confederacy,  referred  to  was  also  at  one  time 
known  as  the  Iroquois  Confederacy,  as  the 
Five  Nations  (consisting  of  the  Mohawk, 
Onondaga,  Seneca,  Oneida,  and  Cayuga 
tribes),  and  after  the  Tuscarora  Nation  of 
Indians  came  into  the  league,  as  the  Six 
Nations.  By  an  amendment  to  the  com- 
plaint it  was  alleged  that  on  February  26, 
1898,  '<  the  Onondaga  Nation  elected  the  Uni- 
versity of  the  State  of  New  York  to  the  of- 
fice of  wampum  keeper,  and,  by  bill  of  sale, 
sold  and  transferred  to  the  University  of  the 
State  of  New  York  all  ite  interest  in  the 
said  wampums;"  and* the  right  to  the  cus- 
tody of  the  belte  was  alleged  to  be  in  said 
university.  These  wampum  bclte  were  thus 
described : 

**  One  belt  of  dark  wampum  beads,  repre- 
senting the  confederation  organisation  of  the 
Five  Nations  under  Hiawatha ;  one  belt  rep- 
reseutinff  the  first  treaty  stipulation  between 
the  Six  Nations  and  General  George  Wash- 
ington, picturing  in  wampum  bead  work  the 
council  house,  General  Washington,  the 
0-dota-ho,  or  president  of  the  tribes,  and 
thirteen  representetives  of  the  colonies;  also 
two  fragmente  of  other  belte,  one  represent- 
ing the  first  approach  to  the  Indians  of  the 
'people  with  wnite  faces,'  and  the  other,  a 
narrow  lielt,  representing  the  unity  of  the 
Five  Nations." 

The  complaint  conteined  no  allusion  te 
the  Constitution,  treaties,  or  stetutes  of  the 
United  Stetes. 
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In  substence  the  answer  contained  a  re- 
citel  of  the  facte  connected  with  the  pur- 
chase of  the  belte,  and  it  was  asserted  that 
absolute  ownership  thereof  existed  in  the  de- 
fendant. 

The  action  was  tried  at  a  special  term  of 
the  supreme  court  of  Onondaga  county,  New 
York.  After  the  introduction  of  oral  and 
documentery  evidence,  the  court  filed  find- 
ings of  fact  *and  conclusions  pf  law.  The  de-[808J 
fendant  was  found  to  be  the  absolute  owner 
of  the  property  in  question;  the  Onondaga 
Nation  was  held  not  to  have  legal  capacity 
to  sue;  the  University  of  the  Stete  of  New 
York  was  decided  not  to  have  such  interest 
in  the  subject-matter  of  the  action  as  en- 
titled it  to  bring  an  action  for  the  recovery 
of  any  or  either  of  the  wampum  belte;  and 
the  individual  Indians  made  parties  plaintiff 
were  adjudged  not  to  possess  such  a  com- 
munity of  interest  with  the  members  of  the 
various  tribes  constituting  the  lea^e,  or 
confederacy,  which,  it  was  alleged,  originally 
owned  the  belte,  as  to  permit  the  mninte- 
nanoe  by  them  of  the  action.  Beyond  stete- 
mente  made  in  testimony  or  in  recitals  of 
historical  facte,  showing  that  the  seneral 
government  had  made  treaties  with  the  con- 
federacy of  the  Six  Nations  and  with  cer- 
tain of  the  tribes  which  had  composed  the 
confederacy,  and  that  said  treaties  had  been 
evidenced  by  the  exchange  of  belte  of  wam- 

Sum,  there  was  not  conteined  in  the  evi- 
ence,  or  in  the  findings  referred  to,  or-  in 
the  judgment  rendered,  or  in  the  exceptions 
thereafter  filed  by  the  plaintiffs  to  the  find- 
ings of  the  court,  any  allusion  to  the  Con* 
stitution,  treaties,  or  stetutes  of  the  United 
SUtes. 

On  appeal  the  appellate  division  of  the- 
supreme  court  of  New  York  for  the  fourth 
judicial  department  affirmed  the  judgment 
of  the  trial  court.  An  appeal  was  then  teken 
to  the  court  of  appeals  of  the  stete  of  New 
York,*and  that  court  affirmed  the  judgment 
( 160  N.  Y.  584,  62  N.  E.  1098)  upon  the  fol- 
lowing per  curiam  opinion: 

"We  think  the  judgment  appealed  from 
should  be  affirmed,  upon  the  ground  that 
neither  the  Onondaga  Nation  nor  the  indi- 
vidual Indians  named  as  plaintiffs  ha(l  legal 
capaci^  to  bring  and  maintain  the  action. 
Strong  y.  Waterman,  11  Paige,  607;  Seneoa 
Nation  y.  Christie,  126  N.  Y.  122,  27  N.  B. 
276;  Johnson  y.  Long  Island  R.  Co.  162  N. 
Y.  462,  56  N.  B.  092. 

''As  to  the  University  of  the  Stete  of  New 
York,  one  of  the  plaintiffs,  the  finding  of 
fact  by  the  trial  judge  '  that  the  University 
of  the  Stete  of  New  York  never  purchased 
any  or  either  of  the  wampum  belte  men- 
tioned and  described  in  the  complaint,  and 
that  said  University  of  the  Stete  of  New 
York  never  was  selected  or  **  raised  up  "  to 
the  position  or  office  of  "wampum  *ke^r,''[809] 
and  no  official  proceedings  were  ever  begun 
on  the  part  of  any  of  the  tribes  of  Indians 
which  formerly  composed  the  Iroquois  Con- 
federacy for  the  purpose  of  conferring  any' 
such  position  or  office  upon  said  University 
of  the  Stete  of  New  York,  assuming  that 
there  is  or  was,  at  the  time  of  said  alleged 
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proceedings,  any  such  official  poaition/  is 
«upporied  by  evidence,  and  the  judgment 
having  been  alHrmed  at  the  appellate  divi- 
sion, it  is,  tlierafore,  conclusive  upon  us." 

*i1ie  record  and  the  proceedings  in  the 
cause  having  been  remitted  to  the  supreme 
court  of  Onondaga  county,  and  the  judgment 
of  the  court  of  appeals  having  been  made  the 
judguicnt  of  the  lower  court,  a  writ  of  error 
was  allowed  to  review  this  latter  judgment. 

Mr.  Edward  Winslow  PAlse  argued 
the  cause  and  liled  a  brief  for  plaintiffs  in 
error. 

Mr.  John  A.  Delehaaty  sirgued  the 
cause  and  filed  a  brief  for  defend^t  in  er- 
ror.   • 

"Mr.  Justice  White,  after  making  the  fore- 
^ing  statement,  delivered  the  opinion  of  the 
court: 

The  jurisdiction  of  this  court  to  review 
the  judgment  complained  of  is  controlled  by 
I  TOO  of  the  Revised  Statutes  (U.  S.  Comp. 
Stat.  1001,  p.  575).  Now,  so  far  as  we  have 
^en  able  to  ascertain  from  a  careful  ex- 
•ami nation  of  the  record,  there  was  not 
-drawn  in  question  in  the  courts  of  the  state 
<of  New  York  in  the  case  at  bar,  in  any  man- 
9ier,  the  tulidity  of  a  treaty  or  statute  Of, 
or  an  authority  exercised  under,  the  United 
States,  and  the  courts  of  the  state  of  New 
York  rendered  no  decision  against  the  valid- 
ity of  any  such  treaty,  statute,  or  authority. 
Hov  is  there  anything  contained  in  the  rec- 
ord to  indicate  that  there  was  drawn  in 
question  in  the  state  courts  the  validity  of 
any  statute  of^  or  the  validity  of  an  author- 
ity exercised  under,  a  state,  and  necessarily 
there  was  no  decision  sustaining  the  valid- 
ity of  any  state  statute  or  authority  exer- 
cised under  a  state,  alleged  to  be  repugnant 
to  the  Constitution,  treaties,  or  laws  of  the 
United  States.'  Neither  can  we  find  any- 
thing in  the  record  to  warrant  the  conten- 
tion that  the  plaintiffs  in  error  ever,  spe- 
[810]oially  or  otherwise,  *set  up  the  claim,  in  the 
course  of  the  litigation  in  the  courts  of 
New  Y'ork  which  is  under  review,  of  any 
title,  right,  privilege,  or  imipuni^  under 
the  Constitution,  or  a  treaty  or  statute  of, 
or  commission  held  or  authority  exercised 
under,  the  United  States. 

Tliere  are  no  formal  assignments  of  error 
in  the  record  or  in  the  brief  of  counsel  for 
plaintiffs  in  error.  It  is,  however,  asserted 
in  such  brief  that  a  Federal  question  arises 
upon  the  record  because  of  the  ruling  by 
the  oourt  of  appeals  of  the  state  of  New 
York,  that  there  was  evidence  supporting 
^'the  finding  of  fact  by  the  trial  judge  '  that 
the  Umif>ersity  of  the  State  of  New  York 
never  purchased  any  or  either  of  the  wam- 
pum belts  mentioned  and  described  in  the 
complaint,  and  that  said  University  of  the 
State  of  New  York  never  was  selected  or 
^raised  up"  to  the  position  or  office  of 
'^  waat^um  keeper,"  and  no  official  proceed- 
ings weve  ever  begun  on  the  part  of  any  of 
the  tribes  of  Indians  which  formerly  com- 
posed the  Iroquois  Confederacy  for  the  pur- 
pose of  oonferring  any  such  position  or  of- 
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fioe  upon  said  University  of  the  State  of 
New  York,  assuming  that  there  is  or  was,  at 
the  time  of  said  alleged  proceedings,  any 
such  otficial  position.' " 

Referring  to  this  ruling  of  the  court  of 
appeals  of  New  York,  counsel  for  plaintiffs 
in  error  say: 

"It  is  plain  that  this  is  a  holding  that 
the  council  of  the  Onondagas  had  no  power 
to  select  a  depositary  for  the  wampums.  It 
is.  not  that  the  University  could  not  take, 
could  not  act,  and  could  not  sue,  but  '  that 
it  never  was  selected*  for  the  position  of 
wampum  keeper.  As  the  action,  of  the  coun- 
cil selecting  it,  or  voting  its  selection,  is  ad- 
mitted on  the  record,  this  can  only  mean 
that  the  action  of  the  council  of  the  Onon- 
dagas was  void  as  beyond  its  power,  and 
thus  the  Federal  question  is  right  up,  l>e- 
cause  the  case  was  decided  by  the  court  of 
appeals  upon  that  question  solely." 

But,  even  if  the  quoted  matter  is  suscep- 
tible of  the  construction  that  it  adjudged 
that  the  council  of  the  Onondaga  Nation  of 
Indians  did  not  possess  the  power  which  it 
is  claimed  they  attempted  to  exercise  in 
1808,  to  select  the  University  of  the  State 
of  New  York  as  the  depositary  for  the  wam- 
pums, it  is  not  apparent,  and  no  reason  has 
been  advanced  which  enables  *us  to  discover,[311] 
how  a  Federal  question  can  be  evolved  from 
the  holding  referred  to  which  would  entitle 
us  to  review  the  judgment  below.  Certainly, 
the  court  of  appeals  of  New  York  did  not 
suppose  that  a  Federal  question  was  lurk- 
in|^  in  the  record  presented  for  its  consider- 
ation. 

In  any  event,  as  we  find  that  no  claim  of 
Federal  right  was  specially  set  up,  or  called 
to  the  attention  of  the  state  court  in  any 
way,  we  are  without  jurisdiction  to  review 
the  judgment  of  the  state  court.  Telluride 
Power  Transmission  Co.  v.  Rio  Grande 
Western  R.  Co.  187  U.  S.  560,  580,  ante,  SOT* 
312,  23  Sup.  Ct  Rep.  178. 

Writ  of  error  dismissed  for  want  of  iurit* 
diction. 


FERDINAND  N.  -SHURTLEFF,  AppU 

V. 

UNITED  STATES. 

(See  8.  C.  Reporter's  ed.  811-  319.) 

Officers — removal  by  President, 

1.  A  Federal  official  sought  to  be  removed  from 
office  by  the  president  for  any  of  the  causes 
specified  by  Congress  as  grounds  for  such  re- 
moval Is  entitled  to  notice  and  hearing. 

2.  The  removal  of  a  Federal  official  by  the 
President  without  notice  or  opportunity  to 
defend  will  be  presumed  to  have  been  made 
for  other  causes  than  those  specified  by 
Congress  as  grounds  for  his  removal. 

8.  The  general  power  of  the  President  to  re- 
move a  Federal  official  for  any  reason  he  may 
think  sufficient,  even  though  such  official  was 

NoTK. — On  the  right  to  remove  oncers  •um- 
marily — see  note  to  TraJnor  v.  Wayne  County 
(Mich.)    15   L.   R.   A.  05. 
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appointed  by  and  with  the  advice  and  conaent 
6t  the  Senate,  la  not  restricted,  as  re^arda 
general  appralaera  of  merchandlae,  to  a  re- 
moval for  ''Inefficiency,  neglect  of  doty,  or 
malfeasance  in  office"  by  the  provision  in 
the  customs  administrative  act  of  June  10, 
1800,  >  12  (26  Stat,  at  L.  131,  186,  chap.  407, 
U.  S.  Comp.  Stat.  1001.  pp.  1886,  1022,  1805. 
1024,  1031),  which  authorises  the  appoint- 
ment of  such  officials,  that  they  "may  be  re- 
moved from  office  at  any  time  by  the  Presi- 
dent** for  those  causes. 

[No.  76.1 

Argued   January  20,'  1909,    Decided   April 

6,  190S. 

APPEAL  from  the  Court  of  Claims  to  re- 
view a  judgment  denying  the  right  of 
a  general  appraiser  of  merchandise  to  be 
paid  his  salary  after  he  was  removed  from 
office  by  the  President.    Affirmed, 
See  same  case  below,  36  Ct.  CI.  34. 

Statement  by  Mr.  Justice  Peokliamt 
The  appellant  seeks  to  review  a  judgment 
of  the  court  of  claims  denying  his  right  to 
[3 12] be  paid  the  salary  pertaininff  to  *the  oiice  of 
a  general  appraiser  of  mercnandise  and  ac- 
cruing between  May  15  and  November  1, 
1800.  The  court  refused  to  decree  payment 
of  the  claim  on  the  ground  that  he  wae  not 
one  of  the  appraisers  during  the  time  for 
which  he  demanded  such  salary. 

The  facta,  as  they  appear  in  the  findings 
of  the  court  of  claims,  are  that  the  appel- 
lant was  nominated  on  July  17,  1800,  to  be 
one  of  the  general  appraisers  of  merchandise 
under  the  act  of  June  10,  1800,  chapter  407 
(26  Stat,  at  L.  131,  U.  S.  Comp.  Stat.  1001, 
p.  1886),  and  that  nomination  was  con- 
sented to  on  the  following  day  by  the  Sen- 
ate, and  the  appellant  was  thereupon  com- 
missioned to  M  such  general  appraiser  of 
merchandise.  He  accepted  that  office  and 
took  the  oath  required  on  July  24,  1800,  and 
remained  in  such  office  and  was  paid  the 
salary  attached  thereto  up  to  May  15,  1800. 
On  May  3  of  that  year  he  received  the  fol- 
lowing communication. from  the  President: 

Executive  Mansion, 
Washington,  D.  C,  May  3,  1809. 
Sir:— 

You  are  hereby  removed  from  the  office  of 
general  appraiser  of  merchandise,  to  take 
effect  upon  the  appointment  and  qualifica- 
tion of  your  successor. 

William  McKinley. 

The  appellant  never  resigned  his  office  nor 
acquiesced  in  any  attempted  removal  there- 
from, and  he  was  never  notified  or  informed 
of  any  charges  made  against  him,  either  of 
inefficiency,  neglect  of  duty,  or  malfeasance 
in  office,  and  he  knows  of  no  cauae  for  his 
removal  from  the  office  having  been  ascer- 
tained or  assigned  by  the  President. 

Since  May  15,  1800,  he  has  been  ready  and 
willing  and  offered  to  discharge  the  duties 
of  the  office,  and  has  not  been  paid  any  sal- 
ary since  that  date.  He  has  made  montlily 
189  V.  8. 


demand  upon  the  Treasury  Department  far 
the  salanr  attaching  to  the  office  from  May 
15  to  '  November  1,  and  such  demand  has* 
been  refused. 

On  May  12,  1800,  an  appointment  was 
made  during  the  recess  of  the  Senate  to  fill 
the  vacancy  caused  by  the  removal  of  the  pe- 
titioner from  his  office,  and  such  appoint- 
ment was  to  be  *in  effect  not  longer  than  to[818] 
the  end  of  the  next  session  of  the  Senate  of 
the  United  States.  The  appointee  under 
that  commission  took  the  oath  of  office  and 
entered  upon  the  duties  thereof  on  May  12, 
1800,  and  has  received  pay  as  such  officer, 
beginning  on  May  10,  1800,  up  to  the  present 
time.  On  December  15,  1800,  he  was  nom- 
inated to  the  Senate  and  the  nomination  to 
tliat  office  was  confirmed  on  January  17» 
1000,  and  he  was  commissioned  by  the  Pres- 
ident imder  the  above  confirmation  on  Jan- 
uary 22,  1000,  and  took  the  oath  of  office 
under  that  appointment  on  January  26, 
1000,  and  since  that  time  has  remained  in 
the  office  to  which  he  was  so  appointed. 

Upon  these  findings  the  court  of  claima 
decided  as  a  conclusion  of  law  that  the  ap* 
pellant  was  not  entitled  to  recover,  and  bia 
petition  was  therefore  dismissed. 

Mr,  Edwin  B.  Smith  argued  the  eause^ 
and,  with  Messrs,  Smith  d  Barker,  filed  a 
brief  for  appellant: 

Where  causes  of  removal  are  specified  by 
the  Constitution  or  statute,  aa  also  where 
the  term  of  office  is  for  a  fixed  period,  no- 
tice and  hearing  are  essential. 

Reagan  v.  United  States,  182  U.  S.  425, 
45  L.  ed.  1164,  21  Sup.  Ct.  Rep.  842. 

Congress  can  restrict  removals  from  such 
inferior  offices  as  it  may  establish. 

EoD  parte  Hennen,  13  Fet  220,  10  L.  ed. 
136;  Moi'hury  v.  Madison,  I  Cranch,  162, 
2  L.  ed.  60;  United  States  ew  rel.  Qoodriok 
V.  (htthrie,  17  How.  306,  15  L.  ed.  107. 

Those  who  control  the  right  of  appoint- 
ment to  an  office  may  declare  its  terms  and 
tenure.  This  has  been  many  times  dedded 
in  states  whose  Constitutions  in  this  respect 
were  like  that  of  the  United  States. 

Foai  V.  McDonald,  101  Ala.  72,  74,  21  L. 
R.  A.  520,  13  So.  416;  People  ex  rel,  Dun- 
ham y.  Morgan,  00  111.  662;  Baltimore  ▼.. 
State,  15  Md.  455,  74  Am.  Dec  572;  People- 
em  rel.  Waterman  v.  Freeman,  80  Cal.  233„ 
22  Pac  173 ;  People  em  rel,  Le  Roy  v.  Hurl- 
but,  24  Mich.  63,  0  Am.  Rep.  103;  People- 
ex  rel.  Brown  v.  Woodruff,  32  N.  Y.  364; 
State  V.  Constantine,  42  Ohio  St  441,  51 
Am.  Rep.  833;  Long  v.  New  York,  81  N.  Y. 
425;  Taft  v.  Adams,  3  Gray,  130;  People 
V.  Osborne,  7  Colo.  608,  4  Pac.  1074;  State 
ex  rel,  Atty,  Oen,  v.  Hawkins,  44  Ohio  St. 
114,  5  N.  E.  228;  State  ex  rel,  Kennedy  ▼. 
McOarry,  21  Wis.  408. 

Where  the  Constitution  confers  the  power,, 
it  imposes  the  only  limitations  of  it.  Where 
it  is  only  derived  from  a  law  establishing 
the  office,  that  law  may  prescribe  the  re- 
quirement for  the  appointment,  and,  neces- 
sarily, the  conditions  for  removal  from  the 
office. 

Hovey  v.  State,  110  Ind.  403,  21  N.  E.  21; 
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'CoIHm  ▼.  State,  8  Ind.  344;  State  ex  rel. 
Rosenaiock  v.  Stoift,  11  Nev.  137;  Field  v. 
Peoph,  3  III.  79;  People  ea  rel,  Hatfield  ▼. 
Cometock,  78  N.  Y.  361 ;  People  ex  rel  Ward 
▼.  Soheu,  167  N.  Y.  296,  60  N.  E.  650. 

The  distinction  is  one  that  has  been  fre- 
gently  recognized  by  Uie  courts. 

People  ex  rel.  Ward  ▼.  Soheu,  60  App. 
Div.  594,  69  N.  Y.  Supp.  697 ;  People  ex  rel. 
Surby  v.  Howland,  165  N.  Y.  270,  41  L.  R. 
A.  838,  49  N.  E.  775 ;  People  ex  rel  Le  Roy 
V.  Foley,  148  N.  Y.  677,  43  N.  E.  171;  People 
€tt  rel,  Mitchell  t.  Sturges,  166  N.  Y.  680, 
61  N.  E.  295,  27  App.  Div.  387,  60  N.  Y. 
Supp.  6,  21  Misc.  605,  47  N.  Y.  Supp.  999. 

The  legislature  can  do  what  it  thinks  best 
with  a  public  oflfice,  or  public  officer.  All 
statutory  offices  are  taken  subject  to  leg^- 
lative  action. 

People  ex  rel.  Mitchell  y.  Sturgea,  21  Misc. 
607,  47  N;  Y.  Suop.  999. 

The  power  which  creates  an  office  can  reg- 
ulate tne  incidents  to  its  creation  and  exist- 
ence. 

2  Story,  Const.  9  1537;  People  ex  rel.  Hat- 
field y.  Comstock,  78  N.  Y.  361;  People  ex 
rel.  Ward  ▼.  Scheu,  167  N.  Y.  296,  60  N.  E. 
650. 

"Tenure"  means  the  other  terms,  manner, 
end  conditions  of  holding  an  office,  as  well 
«s  the  calendar  time  prescribed  for  it. 

United  States  v.  Hartwell,  6  Wall.  393, 
18  L.  ed.  832 ;  People  v.  Waite,  9  Wend.  68 ; 
Ex  parte  Ilerrick,  78  Ky.  32. 

When  Congress  by  law  vests  the  appoint- 
ment of  inferior  officers  in  the  heads  of  de- 
partments, it  may  limit  and  restrict  the 
power  of  removal  as  it  deems  best  for  the 
purblic  interest.  The  constitutional  author- 
ity in  Congress  thus  to  vest  the  appointment 
implies  authority  to  limit,  restrict,  and  reg- 
ulate the  removal  by  such  laws  as  Congress 
may  enact  in  relation*  to  the  officers  so  ap- 
pointed. 

United  States  v.  Perkins,  116  U.  8.  486, 
29  L.  ed.  700,  6  Sup.  Ct.  Rep.  449. 

Having  the  power  to  confer  the  right  of 
nomination  upon  the  President,  or  head  of 
s  department,  or  a  court,  or  to  leave  it  to 
the  President  subject  to  the  Senate's  ap- 
proval, the  correlative  power  existed  to  re- 
«trict  the  original  selection  or  limit  the 
power  of  removal.  Determining  where  these 
powers  shall  be  lodged  has  naught  to  do 
with  the  restrictions  to  be  placed  upon  their 
exercise. 

Marbury  v.  Madison,  1  Cranch,  167,  2  L. 
ed.  60 ;  People  ex  rel.  Peck  v.  Departments  of 
Fire  d  Bldgs.  Comrs,  106  N.  T.  68,  12  N.  E. 
641;  Biggs  v.  McBride,  17  Or.  651,  5  L. 
R.  A.  116,  21  Pac.  878. 

The  formulation  of  charges  and  an  inves- 
tigation of  them  are  conditions  precedent 
to  any  removal  from  the  office  in  question. 

Mechem,  Pub.  Off.  9  454;  Throop,  Pub.  Off. 
S  364;  25  Am.  Law  Rev.  212;  Dem^er  v. 
Dorrotr,  13  Colo.  460,  22  Pac.  784;  Com. 
ex  rel.  Bowman  v.  SUfer,  25  Pa.  23,  64  Am. 
Dec.  680;  Field  ▼.  Com.  32  Pa.  478;  State, 
Olark,  Prosecutor,  v.  Cape  May,  50  N.  J.  L. 
^8,  14  Atl.  581;  State  ex  rel.  Campbell  v. 
Police  Cofnrs.  14  Mo.  App.  305,  Affirmed  in 
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88  Mo.  144 ;  Biggs  v.  McBride,  17  Or.  651,  6 
L.  R.  A.  115,  21  Pac  878. 

Removal  for  cause,  though  no  particular 
cause  is  statutorily  specified,  by  implica- 
tion imposes  invesugation  before  action. 

People  ex  rel.  Gere  v.  Whithck,  92  N.  Y. 
191. 

Where  the  statute  states  causes  for  dismis- 
sal, the  plain  implication  is  that  they  cannot 
be  made  in  any  other  cases  or  for  any  other 
causes. 

People  ex  rel.  Peck  v.  Departments  of  Fire 
d  Bldgs.  Comrs.  106  N.  Y.  68,  12  N.  E.  641. 

An  officer  has  the  right  to  be  heard  before 
being  removed  for  cause,  whether  the  stat- 
ute expressly  requires  a  hearing  or  not. 
If  not  expressed,  it  is  implied. 

Bagg*s  Case,  11  Coke,  98;  King  v.  Oaskin^ 
8  T.  R.  209;  Ex  parte  Bamshay,  18  Q.  B. 
190;  Queen  v.  Canterbury,  1  El.  &  El.  545; 
Capel  V.  Child,  2  Cromp.  &  J.  574 ;  Williams 
V.  Bagot,  3  Barn.  &  C.  786;  Re  Brook,  16 
C.  B.  N.  S.  416;  Dullam  v.  Willson,  63 
Mich.  402,  61  Am.  Rep.  128,  19  N.  W.  112; 
Page  v.  Hardin,  8  B.  Mon.  672;  WiU 
lard's  Appeal,  4  R.  I.  601;  Com,  ex 
rel.  Bowman  v.  SUfer,  26  Pa.  28^  64  AnL 
Dec.  680 ;  People  ex  rel.  Andrews  v.  Lord,  9 
Mich.  227;  People  ex  rel.  Mead  v.  Ingham 
County,  36  Mich.  418;  State  ex  rel.  Atty. 
Gen.  V.  Hawkins,  44  Ohio  St.  115,  6  N.  E. 
228;  State  e^  rel.  Kennedy  v.  MoGarry,  21 
Wis.  496;  Biggs  v.  McBride,  17  Or.  651,  5 
L.  R.  A.  115,  21  Pac  878;  Ham  v.  Boston 
Bd.  of  Police,  142  Mass.  90,  7  N.  E.  540; 
West  River  Bridge  Co.  v.  Dix,  6  How.  548, 
12  L.  ed.  552. 

In  ascertaining  and  determining  whether 
charges  such  as  require  or  justify  removal 
are  sustained,  the  President  acts  judicially, 
and  his  jurisdiction  to  remove  is  not  to  be 
inferred  argumentatively. 

RunJtle  V.  United  States,  122  U.  S.  556, 
30  L.  ed.  1170,  7  Sup.  Ct.  Rep.  1141;  Re 
Guden,  171  N.  Y.  631,  64  N.  E.  461. 

Assistant  Attorney  General  Pradt  ar- 
gued the  cause  and  filed  a  brief  for  appel- 
lee: 

The  incumbents  of  these  offices  are  remov- 
able from  office  at  the  pleasure  of  the  Pres- 
ident, although  no  limitation  in  respect  to 
the  tenure  of  the  offices  has  been  prescribed 
bv  law 

Parsons  v.  United  States,  167  U.  8.  324, 
42  L.  ed.  185,  17  Sup.  Ct  Rep.  880. 

The  greatest  force  that  can  be  given  to 
the  words,  ''and  may  be  removed  from  office 
at  any  time  by  the  President  for  inefficiency, 
neglect  of  duty,  or  malfeasance  in  office* 
is  to  regard  them  as  directory,  and  there- 
fore not  intended  as  an  encroachment  upon 
the  executive  power  of  removal. 

Blake  v.  United  States,  103  U.  8.  232, 
26  L.  ed.  464;  Keyes  v.  United  States,  109 
U.  S.  336,  27  L.  ed.  954,  3  Sup.  Ct.  Rep. 
202. 

Even  in  cases  where  the  statute  has  ex- 
pr^sly  provided  for  a  four  years'  term  of 
office,  this  court  has  held  that  the  fixing  of 
a  definite  term  of  years  does  not  grant  any 
tenure  of  the  office  against  the  President's 
will.    The  court  holds  that  the  purpose  of 
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«uch  l^ifllation  is  to  Unlit  the  duration  of 
the  tenn  of  office,  and  not  to  secure  to  the 
incumbent  a  tenn  of  office  for  that  period. 
Parsons  ▼.  United  Staiea,  167  U.  S.  338, 
42  L.  ed.  190,  17  Sup.  Ct  Rep.  880. 

Mr.  Justice  PeoU&am,  after  making  the 
foregoing  statement  of  facts,  delirered  the 
opinion  of  the  court: 

The  office  of  general  appraiser  of  mer- 
chandise was  created  by  the  12th  section  of 
the  act  of  Congress  approved  June  10,  1890, 
oommonly  called  the  customs  administrative 
act.  26  Stat,  at  L.  131,  136,  chap.  407,  U. 
8.  Comp.  Stat.  1901,  pp.  1886,  1922,  1896, 
1924,  1931.  The  material  portion  of  that 
eection  reads  as  follows: 

"Sec  12.  That  there  shall  be  appointed  by 
the  President,  by  and  with  the  advice  and 
oonsent  of  the  Senate,  nine  general  apprais- 
ers of  merchandise,  each  of  whom  shall  re- 
ceive a  salary  of  seven  thousand  dollars  a 
year.  Not  more  than  five  of  such  general 
appraisers  shall  be  appointed  from  the  same 
political  part^.  They  shall  not  be  engaged 
in  any  otner  business,  avocation,,  or  employ- 
ment, and  may  be  removed  from  office  at  any 
time  by  the  President  for  inefficiency,  neg- 
lect of  duty,  or  malfeasance  in  office.   .   .   ." 

There  is,  of  course,  no  doubt  of  the  power 
of  Congress  to  create  such  an  office  as  is  pro- 
t314]vided  for  in  the  above  section.  Under  *the 
provision  that  the  officer  might  be  removed 
from  office  at  any  time  for  inefficiency,  neg- 
lect of  duty,  or  malfeasance'  in  office,  we  are 
of  opinion  that  if  the  removal  iai  sought  to 
be  made  for  those  causes,  or  either  of  them, 
the  officer  is  entitled  to  notice  and  a  hear- 
ing. Reagan  v.  United  StateSf  182  U.  S. 
419,  425,  46  L.  ed.  1162,  1104,  21  Sup.  a. 
Bep.  845.  In  speaking  of  causes  of  removal, 
Hr.  Chief  Justice  FuUer  said  in  that  case: 

'The  inquiry  is,  therefore,  whether  there 
were  any  causes  of  removlil  prescribed  by 
law  March  1,  1895,  or  at  the  time  of  the 
removal.  If  there  were,  then  the  rule  would 
apply  that  -where  causes  of  removal  are 
epecified  by  constitution  or  statute,  as  also 
where  the  term  of  office  is  for  a  fixed  period, 
notice  and  hearing  are  essential.  If  there 
were  not,  the  appointing  power  could  re- 
move at  pleasure  or  for  such  cause  as  it 
deemed  sufficient." 

Various  state  courts  have  also  held  that, 
where  an  officer  mav  be  removed  for  certain 
causes,  he  is  entitlea  to  notice  and  a  hearing. 
See  Dullam  v.  Wilhon,  53  Mich.  392,  401,  51 
Am.  Rep.  128,  19  N.  W.  112;  Page  v.  Bar- 
iin,  8  B.  Mon.  668,  672;  Willard'a  Appeal, 

4  R.  I.  597 ;  Com.  ex  rel.  Bowman  v.  Slifer, 
25  Pa.  23,  28,  64  Am.  Dec.  080 ;  State  ex  rel. 
Atty.  Oen,  v.  Hawkins,  44  Ohio  St.  98,  114, 

5  N.  E.  228;  Biggs  v.  McBride,  17  Or.  640, 
660,  5  L.  R.  A.  115,  21  Pac.  878;  Ham  v. 
Boston  Bd.  of  Police,  142  Mass.  90,  7  N.  E. 
540. 

It  must  be  presumed  that  the  President 
did  not  make  the  removal  for  any  cause  as- 
signed in  the  statute,  because  there  was 
g'ven  to  the  officer  no  notice  or  opportunity 
defend.  The  question  then  arises,  Can 
the  President  exercise  the  power  of  removal 
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for  any  other  causes  than  those  mentioned 
in  the  statute?  In  other  \irorda.  Is  he  re- 
stricted to  a  removal  for  those  causes  alone, 
or  can  he  exercise  his  general  power  of  re- 
moval without  such  restriction? 

We  assume,  for  the  purposes  of  this  case 
only,  that  Congress  could  attach  such  condi-. 
tions  to  the  removal  of  an  officer  appointed 
under  this  statute  as  to  it  might  seem 
proper ;  and,  therefore,  that  it  could  provide 
that  the  officer  should  only  be  removed  for 
the  causes  stated,  and  for  no  other,  and  after 
notice  and  an  opportunity  for  a  hearing. 
Has  Congress,  by  the  12th  section  of  the 
above  act,  so  provided? 

It  cannot  now  be  doubted  that,  in  the  ab- 
soice  of  constitutional  *or  statutory  provi-[315J 
sion,  the  President  can,  by  virtue  of  his  gen- 
eral power  of  appointment,  remove  an  offi- 
cer, even  though  appointed  by  and  with  the 
advice  and  consent  of  the  Senate.  Ew  parte 
Hennen,  13  Pet.  230;  Parsons  v.  United 
States,  167  U.  S.  324,  42  L.  ed.  186,  17  Sup. 
Ct.  Rep.  880,  and  cases  cited.  To  take  away 
this  power  of  removal  in  relation  to  an  in- 
ferior office  created  by  statute,  although 
that  statute  provided  for  an  appointment 
thereto  by  the  President  and  confirmation 
by  the  Senate,  would  require  very  clear  and 
explicit  language.  It  should  not  be  held  to 
be  taken  away  bv  mere  inference  or  implica- 
tion. CoBgi  sAis  has  regarded  the  office  as  of 
sufficient  importance  to  make  it  proper. to 
fill  it  by  an  appointment  to  be  made  by  the 
President  and  confirmed  by  the  Senate.  It 
has  thereby  classed  it  as  appropriately  com- 
ing under  the  direct  supervision  of  the  Pres- 
ident, and  to  be  administered  by  officers  ap- 
pointed by  him  (and  confirmed  by  the  Sen- 
ate) with  reference  to  his  constitutional  re- 
sponsibility to  see  that  the  laws  are  faith- 
fully executed.    Art.  2,  9  3. 

In  Blake  v.  United  States,  103  U.  S.  227, 
26  L.  ed.  462,  there  were  two  constructions 
that  might  have  been  placed  upon  the  act 
there  under  consideration,  determining  the 
tenure  by  which  army  and  naval  officers  held 
their  commissions  in  time  of  peace,  and  that 
construction  was  placed  upon  the  5th  section 
of  the  act  of  July  13,  1866,  chapter  176  (14 
Stat,  at  L.  92),  which  left  with  the  President 
his  power  to  remove  an  o^cer  of  the  Army 
or  Navy,  bv  the  appointment  of  his  succes- 
sor, by  and  with  tne  advice  and  consent  of 
the  Senate.    Although  the  ouestion  was  re- 

farded  as  not  free  from  difficulty,  it  was 
eld  that  there  was  no  intention  on  the  part 
of  Congress  to  deny  or  restrict  the  power  of 
the  President,  with  the  consent  of  the  Sen- 
ate, to  displace  army  and  naval  officers  in 
time  of  peace  by  the  appointment  of  others 
in  their  places.  This  indicates  the  tendency 
of  the  court  to  reouire  explicit  language  to 
that  effect  before  holding  the  power  of  the 
President  to  have  been  taken  away  by  an 
act  of  Congress. 

The  appellant  contends  that,  because  the 
statute  specified  certain  causes  for  which  the 
officer  might  be  removed,  it  thereby  impli- 
edly excluded  and  denied  the  right  to  re- 
move for  any  *other  cause,  and  that  the  Pres-[3]0] 
ident  was  therefore  by  the  rtatute  prohib- 
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ited  from  any  removal  ezoepttng  for  the 
causes,  or  somtf  of  them,  therein  defined. 
The  maxim,  Ewpressio  unAxis  est  exelusio 
alteriua^  is  used  as  an  illustration  of  tiie 
principle  upon  which  the  contention  is 
founded.  We  are  of  opinion  that,  as  thus 
used,  the  maxim  does  not  justify  the  conten- 
tion of  the  appellant.  We  regard  it  as  inap- 
plicable to  the  facts  herein.  The  right  of 
removal  would  exist  if  the  statute  had  not 
co»^tnin«»d  a  word  upon  the  subject.  It  does 
not  exist  by  virtue  of  the  grant,  but  it  in- 
heres in  the  right  to  appoint,  unless  limited 
b^  euiibtitution  or  statute.  It  requires 
plain  language  to  take  it  away.  Did  Con- 
gress, by  the  use  of  language  providing  for 
removal  for  certain  causes,  thereby  provide 
that  the  right  could  only  be  exercised  in  the 
specified  causes?  If  so,  see  what  a  differ- 
ence in  the  tenure  of  office  is  effected  as  to 
this  office,  from  that  existing  generally  in 
this  country.  The  tenure  of  the  judicial  of- 
ficers of  the  United  States  is  provided  for  by 
the  Constitution;  but,  with  that  exception, 
no  civil  officer  has  ever  held  office  by  a  life 
tenure  since  the  foundation  of  the  govern- 
ment. Even  judges  of  the  territorial  courts 
may  be  removed  by  the  President.  MoAllia- 
ter  V.  United  States,  141  U.  S.  174,  35  L.  ed. 
693,  11  Sup.  Ct.  Rep.  949.  To  construe  the 
statute  as  contended  for  by  appellant  is  to 
give  an  appraiser  of  merchandise  the  right 
to  hold  that  office  during  his  life,  or  until  he 
shall  be  found  guiltv  of  some  act  specified 
in  the  statute.  If  this  be  true,  a  complete 
revolution  in  the  general  tenure  of  office  is 
effected,  by  implication,  with  regard  to  this 
particular  office.  We  think  it  quite  inad- 
missible to  attribute  an  intention  on  the 
part  of  Congress  to  make  such  an  extraor- 
dinary change  in  the  usual  rule  governing 
the  tenure  of  office,  and  one  which  is  to  be 
applied  to  this  particular  office  only,  with- 
out stating  such  intention  in  plain  and  ex- 
plicit language,  instead  of  leaving  it  to  be 
implied  from  doubtful  inferences.  The  rule 
which  is  expressed  in  the  maxim  is  a  very 
proper  one  and  founded  upon  justifiable  rea- 
soning in  many  instances,  but  should  not  be 
accorded  controlling  weight  when  to  do  so 
would  involve  the  alteration  of  the  uni- 
versal practice  of  (he  government  for  over  a 
century,  and  the  consequent  curtailment  of 
the  powers  of  the  Executive  in  such  an  un- 
(317]  usual  manner.  *We  can  see  no  reason  for 
such  action  by  Coneress  with  reference  to 
this  office  or  the  duties  connected  with  it. 

The  appellant  has  cited  some  cases  in  the 
state  courts,  where,  under  the  peculiar  cir- 
cumstances therein  set  forth,  and  with  re- 
gard to  the  particular  provisions  of  Uie 
statutes,  it  has  been  held  that  the  power  to 
remove  is  restricted  to  the  causes  stated  in 
such  statutes.  We  do  not  regard  them  as 
applicable  to  a  case  like  this. 

In  making  removals  from  office  it  must  be 
assumed  that  the  President  acts  with  refer- 
ence to  his  constitutional  duty  to  take  care 
that  the  laws  are  faithfully  executed,  and 
we  think  it  would  be  a  mistaken  view  to 
hold  that  the  mere  specification  in  the  stat- 
ute of  some  causes  for  removal  thereby  ex- 
832 


eluded  the  right  of  the  President  to  remove 
for  any  other  redson  which  he,  acting  with  a. 
due  sense  of  his  official  responsibility,  should 
think  sufficient. 

By  the  4th  section  of  article  2  of  the  Con- 
stitution it  is  provided  that  all  civil  officers 
shall  be  removed  from  office  on  impeachment 
for,  and  conviciion  of,  treason,  bribery,  or 
other  high  crimes  and  misdemeanors.  No 
one  has  ever  supposed  that  the  effect  of  this 
section  was  to  prevent  their  removal  for 
other  causes  deemed  sufficient  by  the  Presi- 
dent. No  such  inference  could  be  reason- 
ably drawn  from  such  language. 

We  are  not  unmindful  of  the  force  of  the 
contention  that,  if  the  power  of  removal  is 
not  limited  to  the  causes  specified  in  the 
statute,  that  then  those  words  providing  for 
a  removal  for  inefficiency,  neglect  of  duty^ 
or  malfeasance  in  office  fulfil  no  function^ 
because  without  them  the  President  has  un- 
limited power  of  removal,  and  with  them  he 
still  has  the  same  power. 

It  may  be  said,  however,  that  there  is 
some  use  for  the  provision  for  removal  for 
the  causes  i^med  in  the  statute.  A  removal 
for  any  of  those  causes  can  only  be  made 
after  notice  and  an  opportunity  to  defend; 
and  therefore,  if  a  removal  is  made  without 
such  notice,  there  is  a  conclusive  presump- 
tion that  the  officer  was  not  removed  for 
any  of  those  causes,  and  his  removal  cannot 
be  regarded  as  the  least  imputation  on  his 
character  for  integrity  or  capacity.  Other 
causes  for  removal  may,  however,  exist,  and 
be  demanded  by  the  interests  of  the  *service,[318) 
in  order  that  the  office  may  be  better  con- 
ducted, although  the  officer  may  not  be 
proved  guilty  of  conduct  coming  within  the 
statute  as  a  cause  for  removal.  It  is  true 
that,  under  this  construction,  it  is  possible 
that  officers  may  be  removed  for  causes  im- 
connected  with  the  proper  administration  of 
the  office.  That  is  the  case  with  most  of 
the  other  officers  in  the  government.  The 
only  restraint  in  cases  such  as  this  must 
consist  in  the  responsibility  of  the  President^ 
under  his  oath  of  office,  to  so  act  as  shall  be 
for  the  general  benefit  and  welfare. 

It  may  be,  perhaps,  that  the  suggestion 
above  indicated,  of  tbe  purpose  of  the  stat- 
ute as  evidenced  by  this  language  is  not  en- 
tirely satisfactory  as  a  reason  for  its  em* 
ployment.  We  by  no  means  overlook  the 
objections  to  it.  But  we  are  called  upon  to 
place  a  meaning  upon  language  which,  as 
used  in  this  section  of  the  statute,  gives  rise 
to  doubts  as  to  what  its  true  meaning  is» 
We  are  asked  not  alone  to  interpret  the  lan- 
guage actually  used,  but  to  inter  or  imply 
therefrom  a  further  meaning  as  to  its  ef- 
fect, which  does  not  necessarily  flow  from 
the  language  itself,  and,  if  adopted,  resulta 
in  the  creation  of  a  tenure  of  this  particular 
office,  not  attached  to  a  single  other  civil  of- 
fice in  the  government,  with  the  exception  of  . 
judges  of  the  courts  of  the  United  States. 
We  cannot  bring  ourselves  to  the  belief  that 
Congress  ever  intended  this  result  while 
omitting  to  use  language  which  would  put 
that  intention  beyond  doubt.  But  we  are 
not  shut  up  to  the  necessity  of  finding  some 
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other  and  more  plausible  reason  for  the  use 
of  this  language,  or  else  to  adopt  the  mean- 
ing contended  for  by  the  appellant.  The 
right  of  removal,  as  we  have  already  re- 
marked,  would  exist  as  inherent  in  the  power 
of  appointment  unless  taken  away  in  plain 
and  unambiguous  language.  This  has  not 
been  done,  and  although  language  has  been 
used  from  which  we  might  speculate  or 
guess  that  possibly  Congress  did  intend  the 
meaning  contended  for  by  appellant,  yet  it 
has  not  in  fact  expressed  that  meaning  in 
words  plain  enough  to  call  upon  the  courts 
to  determine  that  such  intention  existed. 

The  claim  made  by  the  appellant,  it  will 
be  seen,  is  for  salary  accruing  prior  to  the 
appointment  and  confirmation  of  his  succes- 
sor by  the  President  and  Senate;  but  hold- 
I9]ing,  as  we  do,  that  *the  President  had  the 
power  to  remove  on  other  grounds  tlmn 
those  mentioned  in  the  act,  he  exercised  that 
power  by  appointing  the  appellant's  succes- 
sor for  the  time  which  elapsed  between  such 
ippointment  and  his  reappointment  after 
the  meeting  of  the  Senate  and  his  confirma- 
tion by  that  body. 

We  are  of  opinion  that  the  judgment  of 
ihe  Court  of  Claims  should  he  affirmed. 


JOHN  E.  SEXTON,  Plff.  in  Err,, 

PEOPLE   OF  THE  STATE   OP  CALI- 
FORNIA. 

(See  8.  C.  Reporter's  ed.  819-825.) 

Federal  courts — cwclusive  jurisdiction  over 
crimes  against  Federal  laws — ewceptions. 

Hie  offense  of  extorting  money  under  a 
threat  to  accuse  a  person  of  a  criminal  viola- 
tion of  a  Federal  Internal  revenue  law, 
thoagh  made  a  crime  by  U.  S.  Rev.  Stat. 
i  5484  (U.  8.  Comp.  SUt.  1001,  p.  8702),  is 
excepted  from  the  exclusive  Jurisdiction  con- 
ferred on  the  Federal  courts  by  H  629,  711 
(pp.  507.  577).  t>f  **all  crimes  and  offenses 
cognisable  under  the  authority  of  the  United 
States,'*  by  the  provision  of  |  5328 
(p.  3622),  that  **aothlng  in  this  title  shall 
be  held  to  take  away  or  impair  the  Jurisdic- 
tion of  the  courts  of  the  several  states  un- 
der the  laws  thereof.** 

[No.  156.] 

Argued  and  submitted  January  28,  190S. 
Decided  April  6,  190S. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  California  to  review  a  judgment 
which  affirmed  a  judgment  of  conviction,  in 
the  Superior  Court  of  the  County  of  £1 
I)orado  in  that  State,  of  the  crime  of  extor- 
tion.   Affirmed, 

See  same  case  below,  132  Cal.  37,  64  Pac. 
107. 


Note. — On    concurrent   jurisdiction   of   Fed- 
tral  and  state  courts — see  Copp  v.  Louisville  & 
N.  R.  Co.  (La.)  12  L.  R.  A.  725,  and  note. 
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Statement  by  Mr.  Justice  Peoklukms 

Plaintiff  in  error  was  convicted  in  the  su- 
perior court  of  the  county  of  £1  Dorado,  Cal- 
ifornia, of  the  crime  of  extortion.  Judg- 
ment was  entered,  and,  uppn  appeal  to  the 
supreme  court  of  California,  it  was  there 
affirmed,  and  the  plaintiff  in  error  brings 
the  case  here  for  review. 

The  indictment  upon  which  the  conviction 
was  had  alleged  that  on  June  20,  1808,  at 
the  county  of  £1  Dorado,  state  of  California, 
one  S.  H.  Briggs  and  the  plaintiff  in  error — 
"  .  .  .  xiid  wilfully,  unlawfully,  and  fe- 
loniously obtain  from  one  C.  Greenwald  cer- 
tain personal  property  consisting  of  money, 
the  property  of  the  said  C.  Greenwald,  to 
the  amount  and  value  of  $30,  with  the  con- 
sent of  said  Greenwald,  induced  by  the 
wrongful  use  and  exercise  upon  him  of  fear 
by  means- of  a  threat  then  and  there  made  by 
the  said  John  £.  Sexton  and  S.  H.  Briggs 
to  accuse  him,  the  said  Greenwald,  of  *the[320] 
crime  of  having,  in  violation'  of  the  laws  of 
the  United  States  of  America,  sold  and  de- 
livered cigars  in  a  form  other  than  in  a  new 
box  not  l^fore  used  for  the  purpose  of  pack- 
ing cigars  therein,  contrary  to  the  form, 
force,  and  effect  of  the  statute  in  such  case 
made  and  provided." 

After  the  finding  of  this  indictment  the 
defendant  Sexton  moved  the  court  to  set  it 
aside  on  various  grounds,  the  ninth  being 
that  the  court  had  no  iurisdiction  of  the 
offense  charsed  in  the  indictment,  nor  of  the 
person  of  the  defendant,  and  it  was  con- 
tended that  the  Federal  court  alone  had  ju- 
risdiction over  the  act  for  which  he  was  in- 
dicted in  Uie  staie  court.  The  motion  was 
denied,  and  the  defendant  then  pleaded  not 
guilty.  Upon  the  trial  the  jury  found  the 
defendant  guilty,  as  charged  in  the  indict- 
ment, and  he  was  sentenced  to  be  imprisoned 
in  the  state's  prison  for  the  term  of  twa 
years. 

Mr.  James  Parker  argued  the  cause  and 
filed  a  brief  for  plaintiff  in  error. 

Messi'S,  John  E.  Sewton  and  Oeorge  D^ 
Collins  also  filed  briefs  for  plaintiff  in  er- 
ror. 

Mr,  Henry  IL  Glassie  submitted  the 
cause  for  defendant  in  error.  Messrs,  R, 
Woodland  Oates,  U,  S,  Webb,  and  Oeorge  A, 
Sturtevant  were  with  him  on  the  brief. 

Messrs,  Tirey  L,  Ford  and  C.  "S,  Post  also* 
filed  a  brief  for  defendant  in  error. 

Contentions  of  counsel  sufficiently  appear 
in  the  opinion. 

Mr.  Justice  Peokliam,  after  making  tlie 
foregoing  statement  of  fact^,  delivered  the 
opinion  of  the  court: 

The  record  now  before  us  raises  but  a 
single  question  for  our  determination,  and 
that  is  whether  the  state  court,  upon  the 
facts  alleged  in  the  indictment,  had  any  ju- 
risdiction over  the  subject-matter. 

The  plaintiff  in  error  contends  that  the 
right  of  th^  general  government  to  exercise 
jurisdiction  over  the  crime  of  which  he  was 
convicted    is   exclusive,    and    therefore    the 
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state  court  had  no  right  to  try  him  upon  the 
indictment  found  in  that  court. 

The  act  which  the  plaintiff  in  error  is  al- 
leged to  have  threatened  to  accuse  Green- 
wald  of  committing  is  mentioned  in  9  3392 
of  the  Revised  Statutes  of  the  United  States 
(U.  S.  Comp.  Stat.  1901,  p.  2219),  which 
makes  it  an  offense  to  sell  cigars  unless  in 
X321]new  hoses,  with  the  'exception  therein  de- 
tailed. Having  crea^d  the  offense  above  de- 
scribed, Congress  also  provided  for  the  pirn- 
ishment  of  the  offense  of  extortion  by 
threats  to  accuse  an  individual  of  a  viola- 
tion of  the  provisions  of  that  among  other 
sections  of  the  internal  revenue  law. 

Sec.  5484,  Revised  Statutes  (U.  S.  Comp. 
Stat.  1901,  p.  3702),  provides  that— 

"Every  person  who  shall  receive  any 
money  or  other  valuable  thing  under  a 
threat  of  informing  or  as  a  consideration 
for  not  informing  against  any  violation  of 
any  internal  revenue  law  shall,  on  convic- 
tion thereof,  be  punished  by  a  fine  not  ex- 
ceeding two  thousand  dollars,  or  by  impris- 
•onment  not  exceeding  one  year,  or  both,  at 
the  discretion  of  the  court,  with  costs  of 
prosecution." 

The  provision  prohibiting  the  sale  of  ci- 
gars in  any  but  new  boxes  is  part  of  the  in- 
ternal revenue  law. 

By  the  20th  subdivision  of  §  029,  Revised 
Statutes  (U.  S.  Comp.  Stat.  1001,  p.  507), 
there  is  given  U>  the  United  States  circuit 
oourts — 

"Exclusive  cognizance  of  all  crimes  and 
offenses  oosnizable  under  the  authority  of 
the  United  States,  except  where  it  is  or  may 
be  otherwise  provided  by  law,  and  concur- 
rent jurisdiction  with  the  district  courts  of 
crimes  and  offenses  cognizable  therein." 

The  Revised  Statutes  also  provide: 

"Sec.  711.  The  jurisdiction  vested  in  the 
•courts  of  the  United  States  in  the  cases  and 
proceedings  hereinafter  mentioned  shall  be 
exclusive  of  the  courts  of  the  several  states: 

"First.  Of  all  crimes  and  offenses  cogniz- 
able under  the  authority  of  the  United 
States."     (U.  S.  Comp.  Stat.  1901,  p.  577.) 

Upon  these  various  statutes  the  plaintiff 
in  error  founds  his  contention  that,  as  the 
offense  which  it  is  alleged  in  the  indictment 
he  threatened  to  accuse  Greenwald  of  having 
<H>mmitted  is  one  which  exists  solely  under  9 
3392  of  the  Revised  Statutes  which  creates 
it,  and  as  9  5484  provides  the  penalty  for 
-extorting  money  by  threatening  to  inform  or 
as  a  consideration  for  not  informing  against 
any  violation  of  that  law,  the  authority  to 
punish  for  extorting  upon  such  grounds  is 
•exclusively  in  the  Federal  courts. 

On  the  othei^  hand,  it  is  claimed  upon  the 

1322]  part  of  the  state  *that  the  offense  of  which 

the  plaintiff  in  error  has  been  convicted  was 

one  against  the  state,  under  99  518  and  519 

of  the  Penal  Code  of  the  state  of  California. 

Those  sections  provide  that — 

"Sec.  518.    Extortion  is  the  obtaining  of 

Sroperty  from  another,  with  his  consent,  in- 
uced  by  a  wrongful  use  of  force  or  fear,  or 
under  color  of  official  right. 

"Sec.  519.  Fear  such  as  will  constitute 
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extortion    may  be    induced  by  a    threat, 
either: 

.  •  •  •  • 

"2.  To  accuse  him,  or  any  relative  of  hli 
or  member  of  his  family,  of  any  crime." 

Upon  this  subject  the  supreme  court  of 
California  said: 

"In  substance  it  may  be  said  that  defoid- 
ant  threatened  to  accuse  Greenwald  of  vio- 
lating the  United  States  revenue  laws,  and 
under  fear  induced  by  such  threat  secured 
from  Greenwald  the  aforesaid  sum  of  $30. 
It  is  insisted  that  the  facts  allseed  do  not 
constitute  an  offense  against  the  laws  of  the 
state  of  California,  but,  upon  the  contrary, 
constitute  a  crime  exclusively  within  the  ju- 
risdiction of  the  Federal  courts.  We  find 
nothing  in  this  contention.  The  defendant 
is  charged  with  the  crime  of  extortion, — aa 
offense  directly  within  the  jurisdiction  of 
the  state  courts.  He  is  not  charged  with  a 
violation  of  a  Federal  statute,  but  with  a 
violation  of  a  state  statute.  He  threatened 
to  accuse  a  man  with  the  commission  of  a 
crime.  It  makes  no  difference  if  that  crime 
be  one  solely  triable  in  the  Federal  courts, 
for  defendant  is  not  being  tried  for  that 
crime.  If  he  had  threatened  to  have  Green- 
wald arrested  upon  the  charge  of  counter^ 
feiting  the  money  of  this  country^  and  was 
charged  with  the  crime  of  extortion  for  that 
reason,  clearly  his  offense  would  be  one 
against  the  laws  of  this  state.  It  would  be 
extortion  as  defined  by  the  Penal  Code  of 
ttiis  state,  and  this  court  would  not  be  con- 
cerned as  to  whether  or  not  defendant's 
crime  was  also  punishable  under  Federal 
laws.  The  court  finds  no  substantial  defect 
in  the  indictment,  and  the  demurrer  thereto 
is  not  well  taken." 

The  case  of  counterfeiting  the  nioney  of 
the  United  States  is  excepted  by  statute 
from  the  law  giving  exclusive  jurisdiction 
^to  the  United  States  courts  of  offences [323] 
against  the  laws  of  the  United  States. 
Fom  V.  Ohio,  5  How.  410,  12  L.  ed.  213; 
Houston  V.  Moore,  5  Wheat.  26,  5  L.  ed.  25. 
It  has  also  been  held  that  the  United  States 
could  punish  the  crime  of  counterfeiting 
coin  under  the  Federal  statute.  The  same 
act  may  be  an  offense  both  a|[ainst  the  state 
and  the  United  States,  punishable  in  each 
jurisdiction  under  its  laws. 

The  foundation  of  the  claim  of  ooiuisel  for 
the  state  is  the  statement  that  the  defend- 
ant was  not  tried  for  or  convicted  of  an  of- 
fense under  the  Federal  statute,  but  the  in- 
dictment simply  alleged  that  he  extorted 
money  by  threatening  to  accuse  Greenwald 
of  an  offense  under  the  Federal  statute.  It 
was  the  extorting  of  the  money  by  reason 
of  fear  induced  by  the  threat  that  consti- 
tuted the  crime,  and  that  was  a  crime  pro- 
vided for  by  the  state  statute,  and  it  is  in- 
sisted that  the  state  is  not  prevented  from 
trying  the  individual  under  that  statute  be- 
cause he  might  have  been  proceeded  against 
in  the  Federal  court  under  a  Federal  stat- 
ute (9  5484  [U.  S.  Comp.  Stat.  1901,  p. 
3702])  of  a  somewhat  similar  nature;  that 
the  threat  to  accuse  another  of  crime  is  the 
material  matter  in  the  state  statute,  and  it 
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is  not  material  that  the  threat  was  pointed 
at  a  crime  made  such  only  by  the  Federal 
statute. 

It  ia  true  that  the  offense  of  extortion  by 
threats  to  accuse  a  person  of  a  violation  of 
any  part  of  the  internal  revenue  law  is  made 
A  crime  by  virtue  of  the  Federal  statute. 
If  there  were  no  statute  in  regard  to  the  sale 
•of  cigars  other  than  in  new  boxes,  as  pro- 
vided for  in  S  3392  of  the  Revised  Statutes 
(U.  S.  Ck)mp.  Stat.  1901,  p.  2219),  a  threat 
to  accuse  a  person  of  doing  such  an  act 
would  nq:t  be  a  'threat  to  accuse  him  of  any 
•crime,  and  hence  would  not  be  punishable. 
As  the  crime  itself  exists  only  by  virtue  of  the 
«bove  section,  and  as  the  threat  to  accuse 
one  of  the  commission  of  such  an  act  is  also 

grovided  for  by  another  section,  there  might 
e  some  plausibility  in  the  contention  of  the 
plaintiff  in  error  that,  under  the  Federal 
statutes  above  cited,  jurisdiction  of  the 
United  States  eourte  was  exclusive.  We  do 
not  decide  that  such  contention  is  well  or 
ill  founded,  nor  do  we  express  an  opinion 
thereon,  because  we  do  not  regard  it  as  nec- 
essary for  our  decision  in  this  case. 
(824]  *Tbe  section  which  makes  it  an  offense  to 
extort  money  under  a  threat  of  informing  in 
regard  to  an  alleged  violation  of  any  in- 
ternal revenue  law  (9  5484)  is  conteined  in 
title  70,  denominated  Crimea,  in  the  United 
Stetes  Revised  Stetutes,  and  in  that  title  is 
found  another  section,  which  provides 
that — 

"Sec.  6328.  Nothing  in  this  titie  shall  be 
held  to  take  away  or  impair  the  jurisdiction 
of  the  courts  of  the  several  states  under  the 
laws  thereof."  (U.  S.  Comp.  Stat.  1901,  p. 
3622.) 

'  Assuming  that,  but  for  this  section,  the 
etate  court  would  be  without  jurisdiction, 
we.  are  of  opinion  that  it  takes  the  case  out 
of  the  provisions  of  the  other  sections  of  the 
Revised  Stetutes  above  cited,  namely,  the 
20th  subdivision  of  9  629  (U.  S.  Comp.  Stet. 
1901,  p.  607),  and  9  711  (U.  S.  Comp.  Stet. 
1001,  p.  677).  Sec  6328  must  be  construed 
as  creating  an  exception  to  the  general  rule 
declared  in  these  other  sections  in  regard  te 
the  jurisdiction  of  the  Federal  eourte.  The 
New  York  court  of  appeals  placed  the  same 
construction  on  that  section,  in  a  very  well 
reasoned  opinion  prepared  by  Andrews,  Ch. 
J,f  in  the  case  of  People  v.  Welch,  141  N. 
Y:  266-277,  24  L.  R.  A.  117,  36  N.  E.  328. 
Although  I  3392  (U.  S.  Comp.  Stet.  1901,  p. 
2219)  is  the  sole  foundation  for  the  crea- 
tion of  the  offense  which  the  plaintiff  in  er- 
ror threatened  to  accuse  Greenwald  of  hav- 
ing committed,  yet  the  jurisdiction  of  the 
atete  eourte  is  neither  teken  away  nor  im- 
paired on  that  account.  The  stete  stetute 
provides  for  the  punishment  of  the  crime 
of  extertion,  committed  as  therein  described, 
and,  when  the  Federal  stetute  creates  the 
orime,  the  threat  to  accuse  a  person  of  the 
commission  of  such  crime  becomes  of  itself 
a  crime  under  the  stete  statute,  and  the 
Federal  stetute  which  provides  for  extortion 
does  not  take  away  or  impair  the  jurisdic- 
tion of  the  eourte  of  the  several  states  under 
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their  laws  to  proceed  and  punish  as  is  there- 
in provided  for. 

The  jurisdiction  of  the  stete  court  over 
the  crime  of  extortion  when  perpetrated  un- 
der the  oircumstences  stetea  in  the  indict- 
ment is  at  least  concurrent  with  that  of  the 
courts  of  the  United  Stetes. 

The  section  (6328)  was  not  intended  to 
merely  permit  a  state  court  to  punish  a  dif- 
ferent offense  involved  in  the  one  aet.  It 
was  intended  to  leave  with  the  state  court, 
unimpaired,  the  *same  jurisdiction  over  the [385] 
act  that  it  would  have  had  if  Congress  had 
notpassed  an  act  on  the  subject. 

There  is,  also,  as  we  think,  considerable 
weight  to  be  atteched  to  the  contention  that 
the  Federal  stetute  is  not  essentially  the 
same  ae  the  stete  statute  regarding  extor- 
tion. In  the  stete  stetute  it  is  specified 
that  the  property  must  be  obteined  from  an- 
other with  his  consent,  and  that  such  con- 
sent must  be  induced  by  a  wrongful  use  of 
force  or  fear,  while  those  words  are  lacking 
in  the  other  stetute.  Without  expressing 
an  opinion  upon  the  question  whether  the 
indictment  and  conviction  could  be  sus- 
tained without  the  provisions  of  S  6328,  Re- 
vised Stetutes,  we  hold  that,  teking  such  sec- 
tion into  consideration,  the  stete  court  had 
jurisdiction  in  this  case.  The  judgment, 
therefore,  must  he  affirmed. 


GEORGE  A.  FOSTER,  Sheriff  of  Noble 
County,  Oklahoma  Territory,  et  dL, 
Appte., 

I.  T.  PRYOR  et  al 

(See  8.  C.  Beporter's  ed.  326-886.) 

TaoBca — uniformity  throughout  tacnng  d%9' 
triot  —  Indian  reservation  attached  to 
county. 

An  Indian  reservation  attached  to  a  countj  for 
Judicial  purposes  by  order  of  the  supreme 
court  of  the  territory  of  Oklahoma  pursuant 
to  the  organization  act  of  May  2,  1890.  |  9 
(26  Stat.-  at  L.  81,  85,  chap.  182),  was  not, 
by  Okla.  Sess.  Laws  1895,  chap.  43,  art.  6, 
making  personal  property  in  such  reserva- 
tloDS  subject  to  taxation  in  the  counties  to 
which  they  were  so  attached,  so  made  a  part 
of  the  same  taxing  district  as  the  county  as 
to  render  invalid  for  waut  of  uniformity 
Okla.  Sess.  Laws  1899,  p.  216,  limiting  the 
right  of  taxation  in  such  reservations  to 
taxes  for  territorial  and  court  purposes. 

[No.  173.] 

Argued  and  submitted  February  25,  190S» 
Bedded  AprU  6,  Jt90S, 

APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Oklahoma  to  review  a  j'udg- 
ment  which  reversed  a  judgment  of  the  trial 
court  dismissing  a  petition  in  an  action  to 
enjoin  the  payment  of  certain  taxes  levied 

Note. — On  uniformitv  in  tcueation — see  notes 
to  Chaddock  v.  Day  (Mich.)  4  L.  B.  A.  809; 
Cook  V.  Port  of  Portland   (Or.)    18  L.  &.  A. 
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on  property  situated  in  an  Indian  reaerva- 
tion.     Affirmed, 

See  same  case  below,  66  Pac.  348. 

Statement  by  Mr.  Justice  Peckhams 

This  is  an  action  to  enjoin  the  payment 
of  certain  taxes  levied  upon  property  be- 
longing^ to  the  appellees  (plaintiffs  below) 
[826]  and  ^situated  in  an  Indian  reservation 
within  ttic  territory  of  Oklahoma.  The  ap- 
pellee, Hite,  resides  in  the  Ponca  and  Otoe 
Indian  reservation  within  that  territory; 
the  Stafford  Land  &  Cattle  Company  is 
a  corporation  organized  under  the  laws  of 
the  state  of  Texas  and  doing  business  in  the 
above-named  territory;  and  the  101  Live 
Stock  Cattle  Company  is  a  corporation  or- 
ganized under  the  laws  of  the  state  of  Kan- 
sas. The  appellees,  severally,  owned  large 
numbers  of  cattle  which  were  grazing  in 
the  Indian  reservation,  and  they  were  as- 
sessed therein  for  purposes  of  taxation  by 
the  taxing  ofiBcer  of  Noble  county,  to  which 
such  reservation  had  been  attached  for  ju- 
dicikl  purposes.  The  reservation  is  with- 
out the  boundaries  of  Noble  county  and  is 
not  within  those  of  any  organized  county 
of  the  territory,  and  it  comprises  land  owned 
and  occupied  by  Indian  tribes,  consisting 
principally  of  wild,  unimproved,  and  unal- 
lotted land  used  for  grazing  purposes.  The 
reservation  was  duly  attached  to  the  county 
of  Noble  for  judicial  purposes  by  order  of 
the  supreme  court  of  the  territory,  pur- 
suant to  the  provisions  of  S  9  of  the  act  or- 
ganizing the  territory,  approved  May  2, 
1890   (26  Stat  at  L.  81,  85,  chap.  182). 

By  art.  6,  chap.  43,  Session  Laws  of  Ok- 
lahoma, 1895,  it  is  provided: 

"That  I  13,  art.  2,  chap.  70,  of  the  Qkla- 
homa  statutes  relating  to  revenue,  be  and 
the  same  Is  hereby  amended  so  as  to  read  as 
follows:  S  13.  That  when  any  cattle  are 
kept  or  grazed,  or  any  other  personal  prop- 
erty is  situated  in  any  unorganized  coun- 
try, district  or  reservation  of  this  territory, 
then  such  property  shall  be  subject  to  tax- 
ation in  the  organized  county  to  which  said 
country,  district  or  reservation  is  attached 
for  judicial  purposes,  and  the  *  board  of 
county  commissioners  of  the  organized  coun- 
ty or  counties  to  which  such  unorganized 
country,  district  or  reservation  is  attached 
shall  appoint  a  special  assessor  each  year, 
whose  duty  it  shall  be  to  assess  such  prop- 
erty thus  situated  or  kept;  such  special  as- 
sessor shall  have  all  the  powers  and  be  re- 
quired to  perform  all  the  duties  of  a  town- 
ship assessor,  and  shall  give  a  similar  bond 
and  take  the  same  oath  as  required  of  such 
township  assessor,  and  receive  the  same  feed 
as  a  township  assessor,  and  the  officer  whose 
[327] duty  *it  shall  be  to  collect  the  taxes  in  the 
organized  county  to  which  such  country,  dis- 
trict or  reservation  is  attached  shall  collect 
the  taxes,  and  is  vested  with  all  the  powers 
which  he  may  exercise  in  the  organized 
county,  and  his  official  bond  shall  cover 
such  taxes,"  etc. 

In  1899   (p.  216,  Session  Laws),  the  Ok- 
lahoma legislature  passed  an  act  which  pro- 
vided— 
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''That  from  knd  after  the  passage  and  ap- 
proval of  this  act  no  taxes  shall  b«  assessed^ 
levied  or  collected  in  any  unorganized  coun- 
try, district  or  reservation  which  shall  be 
or  which  may  hereafter  be  attached  to  any 
county  for  judicial  purposes,  except  taxes 
for  the  territorial  and  court  funds.  All  acta 
and  parts  of  acts  in  conflict  herewith  are 
hereby  repealed." 

The  tax  assessor  of  Noble  county  being  of 
opinion  that  the  law  of  1899  was  void  for 
reasons  hereafter  stated,  proceeded  to  assesa 
for  taxation  under  the  act  of  1895,  aupra^ 
the  cattle  of  the  appellees  which  were  graz- 
ing in  the  Indian  reservation,  instead  of  as- 
sessing such  property  for  territorial  and 
court  funds  only,  as  provided  for  in  the  act 
of  1899.  The  assessment  for  all  purposes* 
was  at  the  rate  of  26.2  mills  on  the  dollar 
of  valuation,  divided  as  follows:  For  ter- 
ritorial purposes  5.2  mills,  for  court  pur- 
poses 3  mills,  for  salaries  6  mills,  for  road 
and  bridge  fund  2  mills,  for  sinking  fund  4 
mills,  for  poor  and  insane  1  mill,  for  sup- 
plies 2  mills,  for  county  school  fund  2  mills, 
and  for  contingent  purposes  1  mill,  making 
a  total  of  26.2  mills.  If  the  assessment  had 
been  lor  territorial  and  court  purposes  only 
it  would  have  been  at  the  rate  of  8.2  mills 
on  the  dollar  of  valuation. 

The  appellees  insisted  that  the  taxing  of- 
ficer had  no  right  to  assess  them  upon  their 
property  in  the  reservation  at  any  greater 
rate  than  8.2  mills  for  territorial  and  court 
purposes,  as  provided  for  by  the  act  of  1899, 
while  the  appellants  contended  that  the  act 
of  1899  was  void,  and  that  the  tax  assessor 
had  the  power,  and  it  was  his  duty  under 
the  act  of  1895,  to  assess  the  property  of 
the  appellees  situated  in  the  reservation,  for* 
all  purposes;  or.  in  other  words,  for  the 
whole  26.2  mills. 

The  trial  court  held  in  favor  of  the  tax 
officials  and  dismissed  the  petition  of  the 
appellees,  but  upon  appeal  the  judgment  of 
'dismissal  was  reversed  by  the  territorial  8u-[828) 
preme  court  and  the  tax  declared  invalid  for 
more  than  8.2  mills,  assessed  for  territorial 
and  court  purposes.  The  tax  authorities 
have  brought  the  case  here  by  appeal. 

Mr,  Horaoe  Speed  argued  the  cause  and 

filed  a  brief  for  appellants. 

Messrs.  Horaoe  Speed,  William  J,  Hughes, 
and  WilHam  R.  Harr  also  filed  a  brief  for 
appellants. 

Mr.  Henry  E.  Asp  submitted  the  cause 
for  appellees.  Messrs,  8.  H,  Harris  and  W^ 
L.  Bamum  were  with  him  on  the  brief. 

Contentions  of  counsel  sufficiently  appear 
in  the  opinion. 

Mr.  Justice  Peokliam,  after  making  the- 
foregoing  statement  of  facts,  delivered  the- 
opinion  of  the  court: 

If  the  sUtute  of  1899,  limiting  the  right 
of  assessment,  is  valid,  it  follows  that  the 
judgment  of  the  supreme  court  of  the  ter- 
ritory, setting  aside  an  assessment  for  more 
than  such  limited  amount,  must  be  affirmv.d. 
But  it  is  urged  that  the  act  of  1899  is  void, 
and  that,  being  void,  the  taxing  officer  waa 
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juAtifled  and  required  by  the  act  of  1895  to 
make  the  assessment  he  did.  The  grounds 
upon  which  the  appellants  base  their  claim 
that  the  act  of  1899  is  invalid  rest  upon 
the  provisions  of  9  6  of  the  organic  act,. ap- 
proved May  2,  1890  (26  Stat,  at  L.  81,  chap. 
182),  and  upon  9  1  of  the  act  approved  July 
30,  1886  (24  Stat,  at  L.  170,  chap.  818). 

That  portion  of  the  6th  section  of  the  act 
of  May  2,  1890,  material  to  the  present  in- 
quiry, reads  as  follows: 

'''i'hat  the  legislative  power  of  the  terri- 
toi7  shall  extend  to  all  rightful  subjects  of 
legislation  not  inconsistent  with  the  Consti-^ 
tution  and  laws  of  the  United  States,  but 
no  law  shall  be  passed  interfering  with  the 
primary  disposal  of  the  soil;  no  tax  shall 
be  imposed  upon  the  property  of  the  United 
States,  nor  shall  the  lands  or  other  property 
of  nonresidents  be  taxed  higher  than  the 
lands  or  other  property  of  residents,  nor 
shall  any  law  be  passed  impairing  the  right 
to  private  property,  nor  shall  any  unequal 
discrimination  be  made  in  taxing  dilTerent 
kinds  of  propertv,  but  all  property  subject 
to  the  taxation  shall  be  taxed  m  proportion 
to  its  value." 

9  1  of  the  act  approved  July  30,  1886  (24 
Stat,  at  L.  170,  cnap.  818),  provides: 
C329]  *'That  the  legislatures  of  the  territories 
of  the  United  States  now  or  hereafter  to  be 
organized  shall  not  pass  local  or  special  laws 
in  any  of  the  following  enumerated  cases, 
that  is  to  say: 

'Tor  the  assessment  and  collection  of 
taxes  for  territorial,  county,  township  or 
road  purposes." 

The  main  objection  offered  to  the  act  of 
1899  is  that  it  results  in  a  violation  of  the 
rule  of  uniformity  which,  as  appellants  al- 
lege, must  exist  in  the  same  taxing  district 
with  reference  to  the  same  kind  of  proper- 
ty. The  appellants  contend  that  the  Indian 
reservation  is,  for  taxing  purposes,  a  part 
of  the  county  of  Noble,  and,  therefore,  part 
of  the  same  taxing  district  as  that  county, 
and  that  the  taxation  under  the  act  of  1899, 
for  til  .t  reason,  violates  the  rule  of  unfform- 
ity  above  referred  to.  As  a  basis  for  the 
contenticm  that  it  is  the  same  taxing  dis- 
trict, it  is  maintained  that  the  order  of  the 
supreme  court  made  by  virtue  of  9  9,  of  the 
act  of  1890,  attaching  the  reservation  to  No- 
ble countv  for  judicial  purposes,  made  it  a 
part  of  the  judicial  district  of  that  county, 
and  that  the  subsequent  act  of  the  legisla- 
ture in  substance  placed  the  reservation  un- 
der the  general  taxing  jurisdiction  of  Noble 
county,  and  therefore  made  it  a  part  of  the 
same  taxing  district,  and,  being  a  part  of 
Uie  same  district,  the  personal  property  in 
the  reservation  must  be  taxed  at  tne  safnc 
rate,  and  for  all  the  purposes  that  personal 
property  is  taxed  in  the  organized  county 
of  Noble. 

It  must  be  remembered  at  the  outset  that 
the  reservation  was  never  any  part  of  Noble 
eounty,  for  the  legislature  had  no  power 
to  make  it  such.  Thomas  v.  Qay,  169  U.  S. 
264,  276,  42  L.  ed.  740,  744,  18  Sup.  Ct. 
Rep.  340.  It  was,  as  its  name  implies,  a 
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reservation  set  apart  by  the  general  govern- 
ment as  a  home  for  the  Indians,  and  as  such 
it  formed  no  part  of  any  organized  county. 
Although,  by  reason  of  the  act  of  1895,  the 
personal  property  in  the  reservation  wns 
subject  to  taxation  in  the  organized  county 
to  which  it  was  attached  for  judicial  pur- 
poses, but  of  which  it  formed  no  part,  yet 
that  act  did  not  thereby  make  the  reserva- 
tion a  part  of  the  same  taxing  district  as 
the  county.  The  act  of  1895  (and  that  of 
1899)  reached  for  taxation  the  owners  of 
*cattle,  or  any  other  personal  property  sit-[3S0J 
uated  in  the  reservation,  and  that  was  the 
full  effect  of  each  act.  All  other  property 
than  above  described  was  left  untouched, 
and,  we  assume,  could  not  have  been  taxed 
if  owned  by  Indians,  by  reason  of  the  treat- 
ies or  agreements  under  which  the  reserva- 
tion was  set  apart  for  the  use  of  such  In- 
dians. The  right  of  taxation  in  the  reser- 
vation was  not  as  full  and  entire,  even  un- 
der the  act  of  1895,  as  it  is  in  an  organ- 
ized county.  This  is  a  most  important,  if 
not  conclusive,  distinction,  between  the  or- 
ganized coimty  and  the  reservation,  when 
considering  whether  one  and  the  same  tax- 
ing district  has  been  created  by  legislation 
which  does  not  in  terms  purport  to  create 
it.  That  legislation  was  only  for  the  pur- 
pose of  thereby  reaching  for  taxation  a  cer- 
tain class  of  property  in  the  reservation,  and 
the  whole  balance  that  was  in  the  reserva- 
tion was  left  untouched.  What  is  there  in 
such  legislation  which  necessarily  creates  a 
single  taxing  district,  within  which  all 
property  must  be  taxed  alike? 

Then,  too,  the  property  under  the  act  of 
1805  was  assessed  by  a  separate  officer,  and 
although  the  same  officer  who  collected  the 
taxes  m  the  organized  county  was  author- 
ized and  required  to  collect  the  taxes  in  the 
reservation,  yet  that  fact'  did  not  make  it 
part  of  the  same  taxing  district  so  as  to 
prevent  the  legislature  from  altering  the 
proportion  of  the  taxes  which  the  owner  of 
property  in  the  reservation  should  be  liable 
to  pay  as  compared  with  the  owner  of  prop- 
ertjr  in  the  organized  county  to  which  it  was 
attached  for  certain  purposes  only.  It  was 
simply  a  convenient  method  of  collecting  the 
taxes  on  property  in  the  reservation;  but 
the  legislature  was  not  thereby  prevented 
from  exercising  the  right  to  recognize  the 
difference  between  property  situat^  within 
an  organized  county  and  that  which  was  sit- 
uated in- a  reservation,  and  to  make  a. dif- 
ference in  the  rate  of  taxation  in  the  two 
cases.  If  a  separate  taxing  district  was  not 
created  under  the  act  of  1895,  still  less  can 
it  be.  contended  that  one  was  created  by  the 
act  of  1899,  which  enacted  a  different  rate 
of  taxation  than  prevailed  in  Noble  county. 

Even  the  assessment  of  the  same  amount 
of  taxes  and  their  collection  by  the  same 
officers  that  acted  for  the  organized  *county[331] 
would  not  necessarily  render  the  reservation 
part  of  the  same  taxing  district  as  the  or- 
ganized county.  The  material  and  import- 
ant fact  remains  that  the  reservation  is  no 
part  of  the  county,  but  is  a  totally  distinct 
and  separate  domain,  set  apart  for  a  home 
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for  Indians  under  the  care  and  custody  of 
the  general  government,  and  that  taxation 
therein  is  permitted  only  to  a  limited  ex- 
tent and  upon  certain  kinds  of  property, 
not  including  Indians  or  their  property ;  and 
the  imposition  and  collection  of  those  taxes 
which  are  permitted  do  not  thereby  render 
the  reservation  a  part  of  the  same  taxing 
district  as  the  organized  county  to  which 
it  is  attached  for  judicial  purposes.  The 
difference  between  the  two  domains,  the  res- 
ervation and  the  organized  county,  is  rad- 
ical and  wide.  The  lands  in  the  former  are, 
as  we  have  said,  mostly  wild  and  unculti- 
vated and  used  principally  for  grazing  pur- 
poses, and  the  domain  is  the  home  of  a  dif- 
ferent and  distinct  race  from  that  occupying 
the  organized  county,  the  inhabitants  of 
which  are  of  civilized  races,  following  the 
customs  of  civilized  life,  and  in  almost  ev- 
erything differing  from  their  Indian  neigh- 
bors. Property  therein  is  clearly  very  £f- 
ferently  placed  than  the  same  kind  in  an  or- 
ganized county.  Those  who  live  and  own 
property  in  an  organized  county  receive 
more  benefit  from  the  taxes  levied  for  gen- 
eral purposes  than  do  the  owners  of  prop- 
erty located  in  a  reservation.  The  act  of 
1890  makes  certain  personal  property  in  the 
reservations  bear  its  proportion  of  the  bur- 
dens of  taxation  for  territorial  and  court 
purposes,  from  which  such  property  derives 
some  benefi}.  The  owners  of  such  personal 
property  can  derive  very  little,  if  any,  ben- 
efit from  the  taxes  raised  for  other  purposes 
than  those  just  mentioned.  There  is  no 
township  government  existing  there;  no  pro- 
vision for  the  organization  of  school  and 
road  districts  or  for  the  establishment 
of  other  municipal  governments,  and  hence 
it  may  be  seen  tnat,  even  assuming  the  pow- 
er of  the  legislature  to  tax  for  all  such  pur- 
poses at  the  same  rate  as  in  an  organized 
county,  and  to  provide  for  the  collection  and 
payment  of  such  taxes  into  the  coimty  treas- 
ury for  disbursement  for  county  purposes, 
yet  still  the  injustice  of  such  a  rate  of  taxa- 
tion would  naturally  appeal  to  the  legisla- 
[838]ture  and  result  in  *some  legislation  of  the 
kind  passed  in  1899.  The  territorial  legis- 
lature has  evidently  recognized  that  fact 
and  enacted  that  statute  in  consequence. 

All  this  goes  to  show  the  legislature  never 
intended  to  create  a  single  taxing  district 
of  an  organized  county  and  a  reservation 
composed  of  such  different  materials.  As 
further  evidence  of  the  substantial  differ- 
ence between  the  two  places,  attention  is 
called  to  the  fact  that  the  general  laws  pro- 
viding for  taxation  in  an  organized  county 
do  not  authorize  such  taxation  in  a  reserva- 
tion, even  after  it  has  been  attached  to  a 
county  for  judicial  purposes.  There  must 
be  special  legislative  auttiority  for  it.  Wag- 
oner V.  Evans,  170  U.  S.  588.  592,  42  L.  ed. 
1154,  1156,  18  Sup.  Ct.  Rep.  730. 

Whether  the  legislature,  by  the  act  of 
1897,  providing  the  method  of  thereafter 
making  assessments  in  townships  by  means 
of  one  assessor  for  each  county,  did  thereby 
repeal  the  provision  in  the  act  of  1895,  in 
relation  to  a  special  assessor  for  the  In- 
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dian  reservations,  we  do  not  determine,  be- 
cause, even  if  such  were  the  case,  and  the 
assessor  for  the  county  were  the  one  to  make* 
the  assessment  in  the  reservations  also,  the 
mere  fact  of  the  change  of  the  officer  who 
was  to  make  the  assessment  did  not  on  that 
account  make  a  reservation  part  of  thfr 
same  taxing  district  as  the  county  to  which 
it  was  attached  for  judicial  purposes,  with- 
in the  meaning  of  the  rule  requiring  uni- 
formity of  taxation  within  the  same  taxing^ 
district,  assuming  such  rule  to  apply  to  the- 
territory  named. 

The  foundation  of  the  rule  which  may  be 
said  generally  to  obtain,  that  there  shall  be 
uniformity  in  taxation  of  the  same  kind  of 
property  in  the  same  taxing  district,  rests- 
on  the  assumption  that  in  such  district  the 
circumstances  regiirding  the  property  to  be 
taxed  are  ordinarily  the  same  in  substance, 
although  there  may,  and  necessarily  mu2)t 
be,  some  differences  as  to  the  extent  to  which 
the  different  owners  of  property  may  be  ben- 
efited by  the  taxes  collected  thereon,  and  it 
is  to  be  assumed  that  an  alteration  as  to 
rate  would  work  an  unjust  and  illegal  dis- 
crimination in  taxing  property  situated 
alike.  When  the  difference  is  deep  and  rad- 
ical between  the  two  domains  in  which  the 
same  kind  of  property  may  be  situated,  the 
law  which  makes  them  one  district  for  tax- 
ation, so  that  all  the  property  *of  the  same  [333] 
kind  in  the  same  district  must  be  taxed 
alike,  and  no  reasonable  distinction  be  per- 
mitted, must  Itself  be  so  plain  and  urgent 
that  no  other  intention  can  be  suggested.  No 
such  case  is  now  before  tis. 

It  is  true  the  taxation  in  the  reservation 
iinder  the  act  of  1895  was  for  all  purposes, 
and  this  court  held  that  the  act  was  not  for 
that  reason  an  illegal  exercise  of  l^sla- 
tive  power.  It  was  recognized  that  there 
were  differences  in  the  amount  of  benefits 
derived  from  such  taxation  by  the  organ- 
ized county  as  compared  with  the  reserva- 
tion, but  it  was  not  thought  that,  for  that 
reason,  the  law  was  invalid.  ThomoB  ▼. 
Oayt  169  U.  S.  264,  275,  42  L.  ed.  740,  744, 
18  Sup.  Ct.  Rep.  340.  It  was  a  matter  of 
legislative  discretion  with  which  the  courts 
had  in  general  no  concern. 

It  has  not,  however,  been  hdd  that  the 
legislature  could  not  recognize  the  difference 
in  circumstances  and  provide  for  a  different 
rate  of  taxation  for  property  in  the  reserva- 
tion from  that  levied  on  property  in  the  or* 
ganized  county  to  which  uie  reservation  waa 
attached  for  judicial  purposes.  The  power 
to  make  this  distinction  does  not  depend 
upon  the  existence  of  a  separate  officer  t» 
assess  or  to  collect  the  tax. 

If  it  required  special  legislative  authority 
to  tax  at  all,  how  can  it  reasonably  be  main- 
tained by  the  taxing  officer  that  the  act 
which  provides  for  the  taxation,  although  at 
a  reduced  rate,  is  illegal  T  And  if  an  act 
were  once  passed  which  authorized  the  same 
rate  of  taxHtion  as  in  the  organized  county, 
could  not  the  legislature  repeal  it?  And  if 
it  could  repeal,  why  could  it  not  modify  it 
by  reducing  the  rate  of  taxation,  although 
not  totally  exempting  property  from  all  tax- 
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ation?  If  the  legislature  bad  repealed  the 
tct  of  1805,  and  had  passed  no  other,  there 
plainly  would  be  in  that  case  no  law  for  tax- 
ing the  property  in  the  reservation.  If  sub- 
sequently it  passed  an  act  for  the  taxation 
of  such  property  at  ,a  reduced  rate  from 
that  existing  in  the  organized  county;  it 
could  not  he  said  there  was  any  exemption 
from  taxation,  but,  on  the  contrary,  it 
would  be  the  case  of  an  act  providing  for 
taxation. 

The  only  answer  made  by  the  appellants 
is  the  assumed  fact  that  all  property  of  the 
same  kind  in  the  same  taxing  district  of  this 
territory  must,  in  all  circumstances,  be 
I4]taxed  at  the  *same  rate  or  must  be  wholly 
exempted,  and  that  no  discrimination  can, 
in  any  event  or  under  any  circumstances, 
be  permitted ;  otherwise  there  is  a  discrim- 
ination which  is  illegal.  But  if  it  be  not  in 
the  same  taxin^^  district  the  reasoning  fails, 
even  if  otherwise  good. 

The  recognition  by  the  legislature  of  the 
difference  in  the  situation  between  Noble 
county  proper  and  the  Indian  reservation  at- 
tached to  it  for  judicial  purposes^  and  the 
taxation  of  the  property  in 'the  latter  at  a 
different  rate  from  that  in  the  coimty,  may 
be  upheld  upon  the  same  principle  as  in  the 
caae  of  general  city  taxation,  where  the 
whole  of  the  city  is  nrst  assessed  equally  as 
a  taxing  district  and  then  the  more  compact 
portions  thereof  are  assessed  at  a  greater 
rate  and  required  to  pay  a  greater  propor- 
tionate share  of  the  expense  of  the  city  gov- 
ttimient,  because  of  the  fact  of  the  greater 

g proportionate  protection  and  benefit  a^orded 
y  the  police  and  fire  departments  and  other 
like  matters,  to  the  portions  of  the  city  thus 
■objected  to  greater  taxation. 

Cooley,  in  his  work  on  Taxation  (p.  118), 
affirms  the  validity  of  such  legislation,  and 
refers  in  a  note  (3)  to  cases  which  estab- 
lish it»  and  he  dissents  from  the  view  taken 
by  the  Wisconsin  court  in  Knowlton  v.  Rook 
CouHtp,  0  Wis.  410,  421.  Where  the  differ- 
ence between^  the  different  portions  of  ter- 
ritory is  plain  and  palpable,  the  right  of  the 
legislature,  to  recognize  that  difference  and 
to  provide  for  a  difference  in  taxation  can- 
not be  denied  without  imposing,  as  said  by 
Judge  Cooley,  restraints  upon  the  constitu- 
tional power  of  the  l^slature  which  can- 
not in  reason  be  justifi^  Whether  there  is 
such  a  difference  would  generally  be  for  the 
legislature  to  determine,  altjiough  we  would 
not  say  that  the  courts  f;ould  not  in  any 
possible  state  of  facts,  review  that  determin- 
ation. In  the  case  before  us  the  legislative 
act  providing  for  this  differ^ice  in  taxation 
amounts,  in  itself,  to  a  provision  for  a  dif- 
ferent taxing  district  within  the  principles 
just  stated,  and  certainly  no  one  would  say 
that  it  was  not  a  most  reasonable  and  just 
recognition  of  a  plain  difference  in  circum- 
stances, which  ought  to  lead  to  a  difference 
in  the  proportion  of  taxation  between  the 
two  places. 
Whether  the  proper  officer  made  the  as- 
^Isessm^nt  or  not  is  immaterial  *in  this  case. 
The  defendants  in  error  have  not  only  not 
Appealed  from  the  decree  of  the  supreme 
1B9  U.  S. 


court,  but  they  have  x>aid  the  taxes  assessed 
for  the  purposes  mentioned  in  the  act  oT 
1809,  ana  do  not  seek  to  recover  them  back 
in  this  case,  and  the  question  is  of  no  con- 
sequence to  them. 

In  the  view  we  take  of  the  case  we  are- 
unable  to  see  that  any  provision  of  the  act 
of  Confess  of  1800,  organizing  the  terri- 
tory, or  the  other  act  of  1886,  in  regard  to 
territories  then  or  thereafter  to  be  organ- 
ized, has  been  violated  by  the  territorial 
act  of  1809,  and  the  judgment  of  the  Su- 
preme Court  of  Oklahoma  is  therefore  af' 
firmed* 


A.  G.  "FINNEY,  as  Receiver,  et  al,  Plffs,  in^ 

Err,, 

V, 

MARY  A.  GUY,  etc. 

(See  S.  C.  Reporter's  ed.  835-346.) 

Judgments — full  faith  and  credit — enforce' 
ment  of  stockholders*  liability  outside- 
state  of  incorporations — pleadings — con- 
struction of  statutes  of  otiifr  state  not  ad- 
mitted by  demurrer — comity, 

1,  Full  faith  and  credit  are  not  denied  to  a> 
Judgment  of  a  Minnesota  court  against  res- 
ident stockholders  of  a  domestic  corporation 
In  an  action  to  enforce  their  statutory  lia- 

.  bility,  by  the  Judgment  of  a  court  of  another 
state  denying  the  right  to  maintain  a  further- 
action  to  enforce  such  liability  outside  the 
state  of  incorporation,  where,  under  the  Min- 
nesota laws  as  construed  by  its  courts,  the- 
only  remedy  provided  for  the  enforcement  of 
the  liability  of  stoclcholders  in  domestic  cor- 
porations is  a  suit  in  equity  in  that  state  by 
a  creditor  in  behalf  of  himself  and  all  other 
creditors  against  the  stoclcholders  who  can 
be  served  with  process. 

2.  A  state  court  •  is  not  concluded  as  to  the 
proper  coDstruction  of  the  statutes  of  an- 
other state  and  the  decision  of  its  courts 
construing  them,  on  the  theory  that  defend- 
ant, by  demurring  to  the  complaint,  which 
contained  an  allegation  in  the  form  of  an 
averment  of  fact  as  to  the  meaning  of  such 
laws  and  decisions  set  forth  therein,  admit- 
ted that  such  was  the  correct  conclusion  to^ 
be  drawn  from  them. 

8.     Whether  a-  state  court  should  permit  an 
action  to  be  maintained  therein  on  the  prin- 
ciple of  comity  lietwcen  the  states  is  a  ques- 
tion exclusively  for  the  courts  of  that  state- 
.  to  decide. 

[No.  180.] 

Argued  February  27,  March  t,  190S.    Do- 
eided  April  6,  1909, 

NOTB. — As  to  full  faith  and  credit  to  he  given 
to  state  records  and  judicial  proceedings — see- 
Ltndley  v.  O'Reilly  (N.  J.  L.)  1  L.  R.  A.. 79,  and. 
note;   Cummington   v.   Belchertown    (Mass.)    4 
L.    R.    A.    131,    and    note;    Rand    v.    Hanson 
(Mass.)   12  L.  R.  A.  574,  and  note.     And  see 
notes  to  Wiese  v.  San  Francisco  Musical  Fund. 
Soc.    (Cal.)   7  L.  R.  A.  578;  Darby  v.  Mayer, 
6  L.  ed.  U.  S.  367 ;  and  Mills  v.  Duryee,  8  L. 
ed.  U.  8.  411. 

On  the  right  to  enforce  stockholder's  UahiU 
ity  outside  of  state  of  incorporation — see  note^ 
to  (Pushing  V.  Perot  (Pa.)  84  L.  R.  A.  787. 
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IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Wisconsin  to  review  a  judgment 
which  reversed  a  judgment  of  the  Circuit 
Court  of  Pierce  County  in  favor  of  plaintiff 
in  an  action  to  enforce  the  liability  of  stock- 
holders in  a  foreign  corporation.  Affirmed. 
See  same  case  below,  111  Wis.  296,  87  N. 
W.  255. 

Statement  by  Mr.  Justice  Peokhams 
f3S6]  *Thi3  action  was  commenced  in  the  proper 
court  of  the  state  of  Wisconsin  to  enforce 
the  shareholders'  liability  under  a  Minneno- 
ta  statute,  in  a  corporation  of  Minned<>ta 
and  doing  business  in  that  state.  The  de- 
fendant demurred  to  the  complaint  on  Ihe 
ground,  among  others,  that  it  did  not  state 
lacts  suf!icient  to  constitute  a  cause  of  ac- 
tion. The  demurrer  was  overruled  by  the 
trial  court  and  judgment  eiven  for  the 
plaintiff,  which  was  reversed  by  the  supreme 
court  of  the  state,  and  the  case  has  Ixien 
brought  here  by  plaintiff  to  review  the  judg- 
ment of  reversal. 

The  facts  alleged  in  the  complaint  are 
in  substance  these:  That  during  all  the 
times  therein  mentioned  the  American  Sav- 
ings &  Loan  Association,  one  of  the  plain* 
tiffs  herein,  was  a  corporation  organized  un- 
der the  laws  of  the  state  of  Minnesota,  and 
on  June  18,  1896,  William  D.  Hale,  another 
plaintiff  in  this  action,  was  appoint<id  re- 
ceiver thereof;  that  the  Farmers*  &  Mer- 
chants' State  Bank  was  on  June  6,  1H88,  a 
banking  organization,  by  virtue  of  the  laws 
of  the  state  of  Minnesota,  and  doing  busi- 
ness as  such;  that  the  bank  became  insol- 
vent in  June,  1893,  and  the  entire  net  pro- 
ceeds of  the  bank's  assets  amounted  to  the 
sum  of  $12,539.95,  all  of  which  had  been 
paid  over  to  the  state  of  Minnesota  on  ac- 
count of  the  indebtedness  of  the  bank  to  the 
state  of  over  $28,000,  which  was  a  preferred 
claim  under  the  laws  of  that  state;  that 
its  other  debts  amounted  to  the  sum  of  more 
than  $100,000,  and  it  had  no  property  to 
satisfy  the  same;  that  the  defendant,  Mary 
A.  Guy,  a  resident  of  the  state  of  Wiscon- 
sin, was  the  owner  of  three  shares  of  'the 
capital  stock  of  the  bonk  in  her  own  right, 
and  that  she  ouned  sixteen  shares  of  the 
stock  of  the  bank  as  executrix  of  the  wilt 
of  her  husband  and  as  legatee  thereunder. 

It  was  then  averred  that  suit  had  been 
commenced  in  Minnesota  in  1894  to  enforce 
the  liability  of  the  stockholders  of  the  bank 
under  and  by  virtue  of  the  laws  and  Con- 
stitution of  the  state  of  Minnesota;    that 
such  suit  had  been  commenced  by  the  Amer- 
ican Savings  &  Loan  Association,  which  was 
a  creditor  of  the  bank,  in  behalf  of  itself  and 
all  other  creditors  who  should  come  in^9ifcf 
make  themselves  paifties    to    the    suit    and 
(337]  prove  *their  claims  therein,  and  against  all 
the  stockholders  of  the  bank;  process  wtis, 
however,  not  served  on  this  defendant,  but 
only  on  those  residing  within  the  state;  that 
such  proceedings  were  had  in  the  suit  that 
judgment  was   duly    rendered    therein    on 
April  28,  1897,  in  favor  of  the  complainant,  I 
the  American  Savings  &  Loan  Association,  | 
for  the  amount  of  the  indebtedness  of  the 
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bank  to  it,  and  also  in  favor  of  the  ocher 
creditors  of  the  bank,  who  had  duly  inter- 
vened, for  the  various  amounts  due  them 
from  the  bank.  It  was  also  adjudged  that 
the  amount  of  the  debts  of  said  bank  aggre- 
gated the  sum  of  $106,471.71. 

It  was  then  further  averred  in  the  com- 
plaint that  Finney    (one  of  the  plaintiffs 
herein)  was  appointed  receiver  in  the  Min- 
nesota suit  for  the  purpose  of  collecting  and 
enforcing  the  respective  liabilities  of  the  de- 
fendant stockholders,  and  that  an  order  had 
been  made  authorizing  and  empowering  him 
to  proceed  against  those  of  the  defendant 
shareholders  residing  in  other  jurisdictions 
in  such  other  iurisdictions,  for- the  purpose 
of  enforcing  the  liabilities  of  such   share- 
holders, and  with  full  power  aild  authority 
to  distribute  the   proceeds    of    such  action 
among  the  parties  entitled  ther^o,  after  fi- 
nal payment  in  full,  out  of  the  proceeds,  of 
the  costs   and   expenses   incurred,   etc.     It 
was  then  averred  that,  pursuant  to  the  in- 
structions of  the  Minnesota  court,  Finney, 
as  receiver  therein,  commenced  this  action 
against  Mary  A.  Guy,  and  joined  with  him 
as  plaintiffs  adl  the  creditors  of  the  bank 
who  had  proved  their  claims  in  the  Minne- 
sota suit,  and  it  was  also  averred  that 'Mrs. 
Guy  was  liable  to  the  creditors  of  the  bank 
in  the  sum  of  $3,800,  double  the  amount 
of  the  par  value  of  the  three  shares  owned 
by  her  individually  and  of  the  sixteen  shares 
formerly  owned  by  her  husband,  and  that 
she  was  the  only  stockholder  who  was  a  res- 
ident of  Wisconsin,  and  therefore  the  only 
defendant  in  the    case,    and    that  the  full 
amount  of  her  double  liability,  if  recovered, 
would  be  wholly  insufficient  to  pay  the  in- 
debtedness of  the  bank  after  applying  every- 
thing that  could  be  collected  from  all  the 
other  stockholders,  «ome  .of  whom  were  in- 
solvent, some  had  been  compromised  with, 
and  from  others  nothing  could  be  collected. 

*The  complaint  then  set  forth  several  Bec-[ 
tions  of  the  General  Statutes  of  the  Slate 
of  Minnesota  of  1878,  among  them  being  Si 
5905-5907  and  5911,  and  it  was  averred  that 
this  action  could  be  maintained  by  reason  of 
such  sections.    They  are  the  same  as  are  set 
forth  in  Hale  v.  Allinson,  188  U.  S.  56,  ante, 
380,  23    Sup.    Ct    Rep.  244.     It  was  tbea 
averred  that  decisions  in  the  courts  of  the 
state  of  Minnesota  had  been  rendered  re- 
lating to  the  liability  of  stockholders  under 
those  statutes,  in  corporations  organized  un- 
der the  laws  of  that  state,  as  to  the  proper 
method   of   enforcing   such    liability.     The 
complaint  then  referred  to  some  twenty  dif- 
ferent decisions  in  the  state  courts  of  Min- 
nesota by  titles,  and  gave  a  reference  to  the 
volumes  in  which  they  were  reported,  and 
it  then  stated. what  the  law  of  Minnesota 
was  under  those  decisions  and  statutes  as  to 
the  liability  of  stockholders  and  the  manner 
in  which  that  liability  could  be  enforced, 
and  the  effect  of  a  judgment  recovered  in  a  • 
state  court  by  a  creditor  in  his  own  behalf 
and  in  behalf  of  all  others  similarly  sit- 
uated, and  it  averred  that  a  judgment  sueh 
as  was  obtained  in  the  Minnesota  suit  was 
conclusive  upon  stockholders,  even  though 
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they  were  not  parties  thereto,  as  to  all  ques- 
tions of  indebtedness  of  the  bank  and  who 
^ere  its  creditors,  and  that  defendant, 
though  not  served  with  process  in  that  suit, 
wtLB  concluded  by  the  judgment  as  to  her 
liability  as  shareholder,  except  as  therein 
stated.  It  also  averred  that,  after  such  a 
judgment  had  been  obtained,  the  Minnesota 
decisions  held  that  under  those  statutes  a 
suit  could  be  maintained  in  the  courts  of 
another  jurisdiction,  similar  to  the  one  be- 
fore us,  and  the  complaint  ended  with  a 
prayer  for  judgment  that  the  defendant 
should  pay  the  plaintiff  the  sum  of  $3,800, 
-with  interest  thereon  since  April  28,  1897, 
and  that  A.  G.  Finney,  one  of  the  plaintiffs, 
be  appointed  receiver  herein,  to  collect  the 
amount  and  distribute  the  same  pro  rata 
among  the  other  plaintiffs. 

Mr.  Frederick  W.  Beed  argued  the 
tause,  and,  with  Mr.  Fred  O.  Coldren,  filed 
a  brief  for  plaintiffs  in  error : 

Such  provisions  as  those  of  the  Minnesota 
Constitution  are  not  merely  directory  to 
the  legislature,  but  themselves  declare  and 
fix  a  liability  and  are  self -executing. 

Willis  V.  Maboriy  48  Minn.  150,  auh  nom. 
\Faii8  T.  8t.  Paul  Sanitation  Co.  16  L.  R. 
A.  281,  60  N.  W.  1110;  Whitman  v.  National 
Bank,  176  U.  S.  559,  44  L.  ed.  587,  20  Sup. 
a.  Rep.  477. 

The  liability,  however,  whether  depending 
<ML  the  constitutional  provisions  as  well  as 
statutes,  or  on  statutes  alone,  is,  though 
statutory  in  its  origin,  contractual,  and  not 
penal,  in  its  nature. 

Pinney  v.  V'eUon,  183  U.  S.  144,  46  L.  ed. 
126,  22  Sup.  Ct.  Rep.  52 ;  Whitmasn  v.  tfa- 
tiofuU  Bank,  176  U.  S.  5f50,  44  L.  ed.  587, 
20  Sup.  Ct.  Rep.  477;  Bagley  v.  Tyler,  43 
Mo.  App.  195 ;  Dennis  v.  Los  Angeles  County 
Super.  Ct.  91  Cal.  648,  27  Pac.  1031 ;  Hodg- 
son V.  Cheevei',  8  Mo.  App.  318;  Ouemey 
V.  Moore,  131  Mo.  650,  32  S.  W.  1132;  Tinr 
ker  T.  Van  Dyke,  1  Flip.  621,  Fed.  Cas. 
Ko.  14,058;  Hawthorne  v.  Calef,  69  U.  S. 
10,  17  L.  ed.  776;  Hobart  v.  Johnson,  19 
Blatchf.  369,  8  Fed.  493;  Flash  v.  Conn, 
109  U.  S.  371,  27  L.  ed.  966,  3  Sup.  Ct.  Rep. 
263;  Howarth  v.  Angle,  162  N.  Y.  179,  47 
L.  R  A.  726,  66  N.  E.  489 ;  Bell  v.  Farwell, 
176  III.  489,  42  L.  R.  A.  804,  52  N-  E.  346 ; 
Western  Nat  Bank  v.  Reckless,  96  Fed.  70; 
i^oleman  v.  White,  14  Wis.  700,  80  Am.  Dec 
797;  Gianella  ▼.  Bigelow,  96  Wis.  185,  71 
N.  W.  Ill;  Rehhein  v.  Rahr,  109  Wis.  137, 
S5  N.  W.  316;  First  Nat.  Bank  v.  Oustin 
Mineral  Consol.  Min.  Co.  42  Minn.  327,  6 
L.  R  A.  676,  44  N.  W.  198;  Henoke  v.  Two- 
wev,  58  Minn.  550,  60  N.  W.  667;  Hanson 
T.  Davison,  73  Minn.  464,  76  N.  W.  264; 
Evans  v.  Nellis,  101  Fed.  920;  Deweese  v. 
Smith,  45  C.  C.  A.  408,  106  Fed.  438 ;  Brown 
▼.  Hitchcock,  36  Ohio  St.  667;  Judson  v. 
Stewart,  7  Ohio  N.  P.  160;  First  Nat.  Bank 
V.  Hawkins,  174  U.  S.  365,  43  L.  ed.  1007, 
•19  Sup.  Ct  Rep.  739;  Western  Nat.  Bank 
T.  Lawrence,  117  Mi<A.  669,  76  N.  W.  106; 
Howarth  t.  Lombard,  175  Mass.  570,  49  L. 
L.  R  301,  56  N.  E.  888 ;  Kirtley  v.  Holmes, 
^2  L.  R.  A.  738,  46  C.  C.  A.  102,  107  Fed. 
189  U.  S.         U.  S.,  Book  47. 


1 ;  Richmond  r.  Irons,  121  U.  S.  27,  30  L. 
ed.  804,  7  Sup.  Ct.  Rep.  788. 
^  As  regards  its  enforcement  in  foreign  ju- 
risdictions, there  is  no  essential  difference 
between  this  liability  and  the  liability  for  . 
assessments  for  unpaid  subscriptions  for 
stock 

Howarth  r.  Angle,  162  N.  Y.  179,  47  L. 
R.  A.  726,  56  N.  E.  489;  Howarth  v.  Lorn- 
hard,  175  Mass.  670,  49  L.  R.  A.  301,  56  N. 
E.  888;  Whitman  r.  NaHonal  Bank,  176  U. 
S.  659,  44  L.  ed.  587,  20  Sup.  a.  Rep.  477; 
Hancock  Nat.  Bank  v.  Famum,  170  U.  S. 
640,  44  Lu'ed.  619,  20  Sup.  Ct.  Rep.  506; 
Holland  v.  Duluth  Iron  Min.  d  Development 
Co.  65  Minn.  324,  68  N.  W.  50;-  Hanson  v. 
Davison,  73  Minn.  464,  76  N.  W.  254. 

The  right  to  enforce  this  liability  is  not 
a  mere  matter  of  comity,  but  it  is  a  right 
under  the  general  principles  of  jurisprudence 
to  enforce  a  contract. 

Dennick  v.  Centrai  R.  Co.  103  U.  S.  11, 
26  L.  ed.  439;  Western  Nat.  Bank  v.  Reck- 
less, 96  Fed.  70;  Morawetz,  Priv.  Corp.  S 
876;  Western  Nat.  Bank  v.  Lawrence,  117 
Mich.  669,  76  N.  W.  105 ;  Judson  v.  Stewart, 
7  Ohio  N.  P.  160;  Bell  v.  Farwell,  176  III. 
489,  42  L.  R.  A.  804,  52  N.  £.  346;  First 
Nat.  Bank  v.  Gustin  Minerva  Consol.  Min. 
Co.  42  Minn.  327,  6  L.  R.  A.  670,  44  N.  W. 
198. 

The  construction  of  the  statute  by  the 
home  ooui't  is  binding  on  all  other  courts. 

W.  W.  Cargill  Co.  v.  Minnesota,  180  U. 
S.  462,  45  L.  ed.  619,  21  Sup.  Ct.  Rep.  423; 
Howarth  v.  Lombard,  175  Mass.  570,  49 
L.  R.  A.  301,  56  N.  E.  888;  Hancock  Nat. 
Bank  V.  Famum,  176  U.  S.  640,  44  L.  ed. 
619,  20  Sup.  Ct.  Rep.  606;  James  H.  Rice 
Co.  V.  Libhey,  45  C.  C.  A.  78,  105  Fed.  825; 
Hancock  Nat.  Bank  v.  Ellis,  166  Mass.  414, 
44  N.  E.  349;  Brunswick  Terminal  Co.  v. 
National  Bank,  48  L.  R.  A.  625,  40  C.  C.  A. 
22,  99  Fed.  635;  Bank  of  North  America  v. 
Rindge,  57  Fed.  279;  Rhodes  v.  United  States 
Nat.  Bank,  34  L.  R.  A.  742,  13  C.  C.  A.  612, 
24  U.  S.  App.  607,  66  Fed.  512;  McVickar 
V.  Jones,  70  Fed.  754 ;  Eau  Claire  Nat.  Bank 
V.  Benson,  106  Wis.  624,  82  N.  W.  604. 

The  proceedings  in  the  home  court  are 
binding  on  stockholders  who  are  not  before 
the  court  otherwise  than  by  virtue  of  their 
membership   in  the  corporation. 

Childs  V.  Cleaves,  96  Me.  498,  60  Atl.  714; 
Hancock  Nat.  Bank  v.  Famum,  176  U.  S. 
640,  44  L.  ed.  619,  20  Sup.  Ct.  Rep.  606; 
Howarth  ▼.  Lombard,  176  Mass.  570,  49  L. 
R.  A.  301,  56  N.  E.  888;  Sheaf e  v.  Larimer, 
79  Fed.  921;  Howarth  v.  Ellwanger,  86  Fed. 
54;  Hanson  v.  Davison,  73  Minn.  464,  76 
N.  W.  254;  Holland  v.  Duluth  Iron  Min.  d 
Development  Co.  65  Minn.  324,  68  N.  W. 
50;  Hinckley  v.  Kettle  River  R.  Co.  80  Minn. 
32,  82  N.  W.  1088;  Oaw  v.  Olassboro  Novel- 
ty Glass  Co.  20  Ohio  C.  C.  416;  Dexter  t. 
Kdmands,  89  Fed.  467;  Hawkins  t.  Olenn^ 
131  U.  S.  319,  33  L.  ed.  184,  9  Sup.  Ct  Rep. 
739;  Hale  v.  Harden,  37  C.  C.  A.  240,  95 
Fed.  747. 

This  does  not  mean  that  it  Is  oonduBlye 

against  any  stockholder  that  he  is  such,  or 
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that  he  haa  not  discharged  his  liability,  or 
that  he  has  not  offsets  against  the  claim; 
but  he  is  BO  far  a  part  of  the  corporation 
that  it  is  in  other  respects  an  adjudication 
against  him. 

Hancock  Nat.  Bank  v.  Famum,  176  U.  S. 
640,  44  L.  ed.  619,  20  Sup.  Ct.  Rep.  506; 
Hanson  v.  Davison,  73  Minn.  454,  76  N.  W. 
254. 

Where  the  home  court  has  thus  construed 
the  nature  of  the  liability,  and  determined 
such  to  be  the  effect  of  the  proceedings  there, 
to  refuse  to  give  the  same  effect  to  such  con- 
tract and  proceedings  in  the  courts  of  an- 
other state  is  contrary  to  the  Constitution 
and  laws  of  the  United  States. 

Huntington  v.  Attrill,  146  U.  S.  667,  36  L. 
ed.  1123,  13  Sup.  Ct.  Rep.  224;  Hancock  Nat, 
Bank  v.  Farnum,  176  U.  S.  640,  44  L.  ed. 
610,  20  Sup.  Ct.  Rep.  506. 

Messrs.  W.  E.  Hale  and  Frederick  W. 
Reed  also  filed  a  brief  in  support  of  the  pe- 
tition for  certiorari. 

Mr.  Robert  M.  Bashford  argued  the 
cause  and  filed  a  brief  for  defendant  in  er- 
ror: 

The  demurrer  admits  the  existence  of  the 
decisions  and  statutes  of  Minnesota  specifi- 
cally referred  to  in  the  complaint,  but  it 
does  not  admit  the  interpretation  placed 
upon  the  law  of  Minnesota  by  the  pleader, 
or  his  legal  conclusions  therefrom. 

State  ex  rel.  Veeder  v.  Collins,  5  Wis.  339; 
BroMon  v.  Phillips,  71  Wis.  239,  36  N.  W. 
242 ;  Stedman  v.  Berlin,  97  Wis.  505,  73  N. 
W.  57 :  6  Enc.  PI.  &  Pr.  336. 

Where  a  special  remedy  is  provided, — and 
especially  if  it  contemplates  a  joint  action 
in  favor  of  all  creditors  against  all  stock- 
holders,— it  can  be  enfor(^  only  in  the 
courts  of  the  state  which  creates  the  liabil- 
ity, and  where  the  corporation  is  organized 
to  carry  on  business. 

Pollard  V.  Bailey,  87  U.  S.  520,  22  L.  ed. 
376;  Afay  v.  Black,  77  WU.  102,  45  N.  W. 
040;  Fourth  Nat.  Bank  t.  Franoklyn,  120 
U.  S.  747,  30  L.  ed.  825,  7  Sup.  Ct.  Rep. 
757;  Thomp.  Corp.  9  3065. 

The  courts  of  Minnesota  have  enforced  the 
statutory  liability  there  created,  within  their 
own  jurisdiction,  but  they  have  not  enforced 
a  statutory  liability  created  by  the  legisla- 
ture of  another  state  against  citizens  of  their 
own  state,  or  even  the  common-law  liability 
of  the  stockholders  of  a  foreign  corporation, 
resident  in  that  state. 

First  Nat.  Bank  v.  Oustin  Minerva  Oonsol. 
Min.  Co.  42  Minn.  327,  6  L.  R.  A.  676,  44 
N.  W.  198;  Rule  v.  Omega  Stove  d  Orate  Co. 
64  Minn.  326,  67  N.  W.  60. 

The  remedy  prescribed  b^  the  Minnesota 
statute  is  by  a  single  action  in  which  all 
the  creditors  shall  &  joined  or  represented, 
against  all  the  stockholders. 

Allen  V.  Walsh,  25  Minn.  543. 

The  unpaid  subscription  is  an  obligation 
arising  from  contract,  and  must  be  recov- 
ered in  the  right  of  the  corporation. 

Gager  v.  Paul,  111  Wis.  638,  87  N.  W. 
875. 

The  statutoiy  liability  cannot  be  enforced 
by  the  corporation,  or  through  its  right,  or 
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b^  its  assignee  or  receiver.  It  is  an  obliga- 
tion of  the  stockholders  to  the  creditors,  luid 
must  be  enforced  for  the  benefit  of  the  lat> 
ter  in  a  proper  proceeding  instituted  for 
that  purpose,  to  which  all  the  stodcholdera 
and  creditors  must  be  made  parties. 

Coleman  v.  White,  14  Wis.  700,  80  Am. 
Dec.  797;  Oager  v.  Marsden,  101  Wis.  598,. 
77  N.  W.  922;  Booth  v.  Dear,  96  WU.  516,. 
71  N.  W.  816;  Terry  v.  Little,  101  U.  S.  216, 
25  L.  ed.  864. 

The  settled  construction  of  a  statute,  so 
far  as  contract  rights  thereunder  are  ae- 
quired,  is  as  much  a  part  of  the  statute  as 
the  text  itself;  and  a  change  of  decision  is- 
the  same  in  its  effect  on  pre-existing  con- 
tracts as  a  repeal  or  an  amendment  of  • 
legislative  enactment. 

Douglass  v.  Pike  County,  101  U.  S.  677, 
25  L.  ed.  968;  Rowan  v.  Runnels,  5  How. 
134,  12  L.  ed.  85;  Oelpoke  v.  Duhuque,  1 
Wall.  175,  17  L.  ed.  520;  Chicago  v.  Sheldon^ 
9  Wall.  50,  19  L.  ed.  594;  Olcott  v.  Fond  du 
Lao  County,  16  Wall.  678,  21  L.  ed.  382; 
Chicago  L.  Ins.  Co.  v.  Needles,  113  U.  S. 
574,  28  L.  ed.  1084,  5  Sup.  Ct.  Rep.  681; 
Anderson  v.  Santa  Anna  Twp.  116  U.  S. 
356,  20  L.  ed.  633,  6  Sup.  Ct.  Rep.  413;  Host- 
wick  V.  Brinkerhoff,  106  U.  S.  3,  27  L.  ed. 
73,  1  Sup.  Ct.  Rep.  15;  Johnson  t.  Keith, 
117  U.  S.  199,  29  L.  ed.  888,  6  Sup.  Ct.  Rep. 
669;  Oerman  Sav.  Bank  v.  Franklin  County, 
128  U.  S.  526,  32  L.  ed.  619,  9  Sup.  Ct.  Rep. 
159 ;  Know  County  v.  Ninth  Nat.  Bank,  147 
U.  S.  91,  37  L.  ed.  93,  13  Sup.  Ct.  Rep.  267; 
Bacon  v.  Tewas,  163  U.  S.  207,  41  L.  ed.  132,. 
16  Sup.  Ct.  Rep.  1023 ;  Wade  r.  Travis  Coun- 
ty, 174  U.  S.  499,  43  L.  ed.  1060,  10  Sup.  Ct. 
Rep.  715;  Loeh  v.  Columbia  Twp.  170  U.  S. 
472,  45  L.  ed.  280,  21  Sup.  Ct.  Rep.  174. 

The  question  here  involved  is  not  one  ot 
local  law,  to  be  settled  by  the  decisions  of 
the  Minnesota  court;  but  it  is  one  of  gen- 
eral law,  to  be  determined  by  reference  to 
all  the  authorities  and  a  consideration  of 
the  principles  underlying  the  contract  rela- 
tions between  the  parties. 

Baltimore  d  0.  R.  Co.  v.  Bough,  149  U.  & 
368,  37  L.  ed.  772,  13  Sup.  Ct  Rep.  914. 

Plaintiffs  have  not  the  l^;al  capacity  to 
sue. 

BitUker  ▼.  Bale,  64  C.  C.  A.  262,  117  Fed. 
220;  Booth  t.  Clark,  17  Uow.  322,  15  L.  ed. 
164:  Filkins  t.  Nunnemaoher,  81  Wis.  91, 
61  N.  W.  79. 

A  suit  to  reach  equitable  assets  can  only 
be  maintained  by  a  creditor  ^o  has  re- 
covered judgment  and  whose  execution  haa 
been  return^  unsatisfied,  under  the  WIscoik 
sin  Code  and  practice. 

North  Hudson  Mut.  Bldg.  d  L.  Asso.  ▼• 
Childs,  86  Wis.  292,  66  N.  W.  870;  Weber 
V.  Weber,  90  Wis.  467,  63  N.  W.  767 ;  Ntnih- 
western  Iron  Co.  v.  Central  Trust  Co.  90 
Wis.  570,  63  N.  W.  762,  64  N.  W.  323. 

The  same  rule  has  been  recognized  and  eo- 
forced  by  this  court. 

Case  V.  Beauregard,  99  U.  8.  119,  26  L: 
ed.  370;  National  Tube  Works  Co.  t.  Bml- 
lou,  146  U.  S.  517,  36  L.  ed.  1070,  13  8up^ 
Ct.  Rep.  165. 

Jurisdictional  facts  must  ba  pleaded. 
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yorthem  Trust  Co.  v.  Snyder,  113  Wis. 
518,  89  N.  W.  460;  Eldred  v.  Leahy y  31  Wis. 
548;  Can  field  v.  Smith,  34  Wis.  381;  Hawes 
T.  Oakland,  104  U.  S.  450,  sub  nom,  Hawes 
T.  Contra  Costa  Water  Co,  26  L.  ed.  827; 
Banford  ▼.  Davies,  163  U.  S.  273,  41  L. 
€<L  157,  16  Sup.  Ct.  Rep.  1051. 

The  laws  of  one  state  have  no  operation 
in  other  states. 

Paul  V.  Virginia,  8  Wall.  168,  19  L.  ed. 
357;  Norfolk  d  W,  R,  Co.  v.  Pennsylvania, 
136  U.  S.  114,  34  L.  ed.  394,  3  Inters.  Com. 
Rep.  178,  10  Sup.  C^.  Rep.  958. 

Mr.  Justice  PecUiam,  after  making  the 
foregoing  statement  of  facts,  delivered  the 
opinion  of  the  court: 

The  demurrer  raises  the  question  whether 
the  complaint  states  facts  sufficient  to  con- 
stitnte  a  cause  of  action.  The  plaintiffs 
contend  that  their  cause  of  action  is  based 
upon  the  decisions  and  judgments  of  the 
courts  of  the  state  of  Minnesota,  and  upon 
the  statutes  of  that  state,  and  that  the  Wis- 
consin supreme  court,  in  sustaining  the  de- 
murrer, has  thereby  failed  to  give  that  full 
faith  and  credit  to  the  laws  and  judgments 
of  the  state  of  Minnesota  and  its  courts 
which  they  receive  in  that  state  and  which 
they  are  entitled  to  under  the  Constitution 
and  laws  of  the  United  States,  and  that  by 
reason  thereof  a  Federal  right  has  been  de- 
nied them. 

They  urge  that,  under  the  judgment  of 
the  A  mcrican  Sav.  d  L.  Asso.  v.  Farmers*  d 
M.  State  Bank,  which  was  recovered  in  the 
Minnesota  court,  and  is  referred  to  in  the 
forgoing  statement  of  facts,  the  defendant 
is  concluded  as  to  her  defense  to  the  same 
extent  she  would  have  been  had  she  appeared 
and  contested  her  liability  in  the  Minnesota 
courts,  and  that,  as  a  consequence,  the  Wis- 
consin courts  are  bound  to  give  the  same  ef- 
fect to  that  judgment  in  their  courts  that 
it  has  in  the  courts  of  Minnesota;  that  it 
such  effect  had  been  awarded  that  judgment, 
then  this  action  could  have  been  maintained ; 
and  the  Wisconsin  court,  in  sustaining  the 
demurrer,  denied  such  effect  to  the  judg- 
ment, which  was  a  violation  olf  a  right 
founded  upon. the  Federal  Constitution. 

It  is  stated  by  the  supreme  court  of  Wis- 
consin that  that  state  for  many  years  has 
had  a  statute  for  the  enforcement  of  the  lia- 
bility of  stockholders  in  corporations  sim- 
ilar to  that  which  exists  in  Minnesota,  and 
that  it  had  been  frequently  decided  under 
such  statute  that  an  action  of  the  nature 
of  the  one  at  bar  could  not  be  maintained 
in  her  courts,  and  also  that  it  was  against 
the  public  policy  of  Wisconsin  to  permit  it; 
that  the  remedy  under  the  Wisconsin  stat- 
ute was  exclusive,  and  consisted  in  a* suit 
in  equity  at  the  home  of  the  corporation,  in 
the  nature  of  a  partnership  accounting,  the 
parties  to  which  would  be  all  the  creditors 
or  a  creditor  in  his  own  behalf  and  in  behalf 
Ul]of  all  ^others  similarly  situated  who  would 
come  in  and  make  themselves  parties,  and 
the  stockholders  who  could  be  served  with 
process  in  the  state. 

Whether  a  cause  of  action  is  stated  in  a 
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pleading  is  generally  to  be  decided  with  b^- 
erence  to  the  law  of  the  state  where  the  ac- 
tion is  pending.    If  the  state  court  hold  that; 
no  cause  of  action  is  set  forth  in  the  plead- 
ing,  and  that  it  is  against  the  public  pol- 
icy of  the  state  to  permit  an  action  for  such 
a  purpose,  we  should  generally    hold    that 
there  was  no  Federal  question  involved  in 
such  determination.      The    plaintiffs,  how- 
ever, urge  that  there  is  here  an  exception  to 
that  rule,  founded  upon  tjie  considerations 
just  stated,  and  that  if  under  the  Minne- 
sota  law  this  action  could  be  maintained;, 
the  courts  of  Wisconsin  are  abound  to  enter-^ 
tain  jurisdiction  to  the  same  extent.    It  is- 
not,  however,  the  case  that  every  decision^ 
regarding"  the  proper    construction    of    the- 
statute  of  another  state  involves  a  Federat 
question.     Where  the  case  turns  upon  th& 
construction,  and  not  the  validity,  of  ther 
statute,  a  decision  of  that  question  is  not. 
necessarily  of  a  Federal  character.     John- 
son V.  New  York  L.  Ins.  Co.  187  U.  S.  401^ 
496,  ante,  273,  275,  23  Sup.  Ct.  Rep.  194,. 
196.     Without  precisely    determining    just 
how  far  questions  of  this  kind  can  in  all 
cases  be  regarded  as  coming  under  the  rule- 
giving  full  faith  and  credit  to  the  public^ 
acts,  records,  and  judicial  proceedings  of  an- 
other   state,  depending,    as    such    questions- 
must,  upon  the  particular  facts  of  each  case,, 
and  the  manner  in  which  they  are  present- 
ed, we  may,  nevertheless,  examine  the  con- 
tentions of  the  plaintiffs  in  error  to  see  how- 
far  they  are  justified  in  the  law. 

After  quite  a  full  examination  of  the  Min- 
nesota decisions  on  the  question,  we  have 
just  decided  in  Hale  v.  Allinson,  188  U.  S, 
66,  ante,  380,  23   Sup.  Ct  Rep.   244,  that 
a  receiver  appointed    in    Minnesota,    imder 
these  same  statutes,  could  not  maintain  an 
action  outside  of  that  state  to  enforce  the* 
liability  of  a  stockholder;  and  it  was  said 
that  the  courts  of  Minnesota  had  held  the 
same  thing  for  many  years.    An  examination 
of  the  decisions  of  the  Minnesota  coui*ts> 
shows  that  they  had  held  that  the  remedy 
provided  by  the  statutes  of  the  state  for  the 
enforcement  of  stockholders'  liability  wa» 
a  suit  in  equity  in  that  state  by  a  creditor 
in  his  own  behalf  and  that  of  all  other  cred- 
itors, against  all  the  stockholders    of    the 
*oorporation,  or  so  many  of  them  as  could [341] 
be  served  with  process,  and  that  it  was  ex- 
clusive,   and    no    other    remedy    could    be 
availed  of  even  within  the  jurisdiction  oi 
the  courts  of  Minnesota.     That  being  the 
law  of  Minnesota,  it  would,  of  course,  pre- 
vent an  action  outside  the  state  by  a  re- 
ceiver, as  well  as  by  any  other  plaintiff,  to 
enforce  the  stockholders'  liability.     Hence, 
in  the  Hale-Allinson  Case,  we  held  the  re- 
ceiver could  not  maintain  such  an  action 
in  a  foreign  jurisdiction  and  in  a  Federal 
court. 

The  case  of  Allen  v.  Walsh,  26  Minn.  543,. 
has  been  cited  as  sustaining  this  rule.  Many^ 
other  cases  have  been  cited  as  holding  the 
same  rule,  an  exclusive  remedy  under  the 
statute,  and  to  be  pursued  only  in  the  courts 
of  the  state.  Allen  v.  Walsh  does  hold 
(and  it  has  been  followed  by  many  oU)er» 
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to  the  same  effect)  that  the  only  remedy 
is  that  created  b^  the  statute,  and  that  rem- 
«d7  is  an  action  in  equity  in  the  home  courts 
wherein  all  the  creditors  and  all  the  stock- 
liolders  are  parties,  or  as  many  of  the  lat- 
ter as  can  be  served,  and  in  that  action  iill 
the  rights  of  the  different  parties  can  be  ad- 
justed. The  remedy  being  exclusive,  the 
statute  must  be  followed,  and  the  result  is 
that  no  other  action  to  enforce  the  liability 
caii  be  availed  of  in  another  state.  This 
would  call  for  an  affirmance  of  the  judg- 
ment but  for  the  claim  now  urged  by  coun- 
sel for  plaintiffs,  ;hat  the  case  of  Allen  v. 
Walsh  has  been  overruled  by  subsequent 
cases  in  Miniiesota,  and  that  the  law  is  cor- 
rectly set  forth  in  the  complaint.  He  calls 
attention  to  the  fact  that  this  case  has  not 
gone  to  trial  upon  an  issue  of  any  question 
of  fact,  but  the  questions  to  be  determined 
have  arisen  On  demurrer  to  the  complaint; 
that  the  complaint  avers  as  a  fact  tnat  by 
the  law  of  Minnesota  such  an  action  as  this 
can  be  maintained  in  the  courts  of  a  foreign 
jurisdiction  after  a  judnnent  has  been  re- 
covered in  an  action  m  the  state  court,  such 
ati  U  referred  to  in  the  complaint,  and  that 
the  defendant  by  demurring  admits  that  the 
law  is  as  stated  in  the  complaint,,  and  there- 
fore the  court  is  bound  to  give  effect  to  the 
law  of  Minnesota  such  as  is  set  forth  in  that 
pleiading.  This  is  too  broad  a  claim  to  be 
maintained. 

If  the  case  had  been  on  trial  upon  issues 
(84S]of  fact,  among  them  *being  one  as  to  what 
the  law  of  Minnesota  was,  and  the  statutes 
as  well  as  the  decisions  above  mentioned  had 
been  proved,  and  a  witness  learned  in  the 
law  of  Minnesota  had  testified  what  such 
law  was,  as  deduced  by  him  from  those  stat- 
utes and  decisions,  his  testimony  would  not, 
even  though    uncontradicted,    conclude   the 
court  upon  that  issue.    Although  the  law  of 
<a  foreign  jurisdiction  may  be  proved  as  a 
fact,  yet  trie  evidence  of  a  witness  stating 
"what  the  law  of  the  foreign  jurisdiction  is, 
founded  upon  the  terms  of  a  statute,  and 
the  decisions  of  the  courts  thereon  as  to  its 
meaning  and  effect,  is  really  a  matter  of 
opinion,  although  proved    as    a    fact,    and 
courts*  are  not  concluded  thereby  from  them- 
selves consulting  and  construing  the  stat- 
utes and  decisions  which  have  been  them- 
selves proved,  or  from   deducing  a  result 
from  their  own  examination  of  them  that 
may  differ  from  that  of  a  witness  upon  the 
same  matter.    In  other  words,  statutes  and 
•decisions  having  been  proved  or  otherwise 
properly  brought  to  the  attention    of    the 
court,  it  may  itself  deduce  from  them  an 
opinion  as  to  what  the  law  of  the  foreign 
jurisdiction  is,  without   being   conclusively 
Dound  by  the  testimony  of  a  witness  who 

fives  his  opinion  as  to  the  law,  which  he  de- 
uces  from  those  very  statutes  and  deci- 
sions. 

It  was  stated  by  Mr.  Justice  Brewer, 
speaking  for  the  court  in  Eastern  Bldg.  d 
L.  Asso,  V.  Williamson^  189  U.  S.  122,  ante, 
736,  23  Sup.  Ct.  Rep.  527,  a  case  just 
decided  and  where  the  same  question  in  sub- 
stance was  before  us,  as  follows: 
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"But  it  is  contended  that  the  constme- 
tion  of  the  New  York  statutes  as  applicable 
to  this  contract  was  shown  by  the  decisions 
of  the  courts  of  that  state  and  the  opinion 
of  one  learned  in  its  laws;  that  there  was 
no  contradictory  testimony,  and,  therefore^ 
it  was  the  duty  of  the  South  Carolina  courts 
to  find  as  a  fact  that  such  was  the  true  con- 
struction." 

This  was  the  contention  of  the  defend- 
ant, and  then,  after  referring  to  the  con- 
struction of  the  contract  as  cont^ided  for 
by  the  plaintiff,  the  justice  continued : 

"It  is  said  that  the  promise  made  in  the 
certificate  is  expressly  based  upon  'full  com- 
pliance with  the  terms,  conditions,  and  by- 
laws printed  on  the  front  and  back  of  this 
certificate;' *that  one  of  the  conditions  ex-[34S] 
pressed  on  the  face  of  the  certificate  is :  'The 
shareholder  agrees  to  pay,  or  cause  to  be 
paid,  a  monthly  instalment  of  $.75  on  each 
share  named  in  this  contract,  the  same  to 
be  paid  on  or  before  the  last  Saturday  of 
each  month  until  such  share  matures  or  is 
withdrawn;'  that  it  contained  this  further 
stipulation:  'Payable  in  the  manner  and 
upon  the  conditions  set  forth  in  said  terms, 
conditions,  and  by-laws  hereto  attached,' and 
that  these  matters  thus  referred  to  had  the. 
effect  of  changing  the  absolute  promise  to 
a  conditional  one.  All  these  were  received 
in  evidence,  and  when  so  received  it  became 
a  matter  of  judicial  construction  to  deter- 
mine whether  they  had  such  effect,  and  that 
was  a  question  which,  nothing  else  being 
shown,  was  for  the  consideration  of  the 
courts  in  which  the  litigation  was  pending. 
In  like  manner,  after  the  decisions  of  the 
courts  of  New  York  were  received  in  eri* 
dence,  their  meaning  and  scope  became  mat- 
ters for  the  same  consideration.  While  stat- 
utes and  decisions  of  other  states  are  facts 
to  be  proved,  yet,  when  proved,  their  con- 
struction and  meaning  are  for  the  consid- 
eration and  judgment  of  the  courts  in  which 
they  have  been  proved.  Nor  is  the  rule 
changed  by  the  testimony  given  in  the  depo- 
sition of  defendant's  counsel;  for,  as  he 
states,  his  opinion  is  based  on  the  statutes, 
the  articles  of  incorporation,  and  the  deci- 
sions admitted  in  evidence, .  together  with 
similar  decisions  of  other  states  under  like 
statutes,  articles  of  incorporation,  and  by- 
laws. No  witness  can  conclude  a  court  by 
his  opinion  of  the  construction  nnd  nip*nin(^ 
of  statutes  and  decisions  already  in  evi- 
dence.  Laing  ▼.  Rigney,  160  U.  8.  631,  40 
L.  ed.  525,  16  Sup.  Ct.  Rep.  366.  The  duty 
of  the  court  to  construe  and  decide  remains 
the  same." 

This  right  and  duty  of  the  courts  to  them- 
selves construe  the  statutes  and  decisions 
are*not  altered  because  the  law  of  the  for- 
eign state  and  the  various  decisions  of  its 
courts  are  alleged  to  be  as  set  forth  in  a 
pleading  which  is  demurred  to,  instead  of 
being  proved,  on  a  trial. 

In  ttiis  case  the  statutes,  together  with 
references  to  the  decisions  of  the  stats 
courts,  are  given  in  the  complaint,  and  the 
pleader,  by  making  an  averment  in  the  form 
of  a  fact,  assumes  to  give  a  meaning  to  them 
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I344]such  as  he  thinks  to  be  correct;  but*the  duty 
still  remains  with  the  courts  to  themselves 
determine  from  those  statutes,  and  decisions 
what  is  in  truth  the  law  of  the  foreign  iu- 
risdiction.  The  courts  are  not  concluded 
bv  an  averment  of  what  is  the  law  in  a  for- 
eign jurisdiction,  contained  in  a  pleading 
which  is  demurred  to,  any  more  than  they 
would  be  bv  the  testimony  of  a  witness  to 
the  same  effect  upon  a  trial;  certainly  not 
when  the  statute  upon  which  the  case  rests 
is  set  forth  and  the  decisions  under  it  are 
also  referred  to  as  evidence  of  the  lawi  The 
demurrer  does  not  admit  as  a  fact  that  the 
construction  (in  the  form  of  an  averment 
of  fact)  which  the  pleader  may  choose  to 
put  upon  those  statutes  or  decisions  is  the 
right  conclusion  to  be  drawn  from  them. 
Notwithstanding  the  avoments  in  the  com- 
plaint, we  are  brought  to  an  examination  of 
the  statutes  and  decisions  referred  to,  in  or- 
der to  ourselves  determine  what  the  law  of 
Minnesota  is. 

We  are  unable  to  see  that  the  case  of  Ah 
ten  V.  Walsh,  25  Minn.  543,  has  been  over- 
ruled upon  the  material  point  in  this  case 
by  Hanson  t.  Davison,  73  Minn.  454,  76  N. 
W.  254,  so  as  to  call  for  a  different  deci- 
sion than  would  be  made  under  Allen  v. 
Walsh,  and  the  many  similar  cases.  We 
have  already  referred  to  the  Hanson  Case 
in  Hale  t.  Allinson,  188  U.  S.  50,  ante, 
S80,  23  Sup.  Ct.  Rep.  244,  and  do  not  re- 
gard it  as  necessary  to  continue  the  discus- 
sion here.  It  is  enough  to  say  that  it  is  no 
authority  for  the  contention  that  the  former 
cases  are  overruled  further  than  the  issue 
presented  in  the  case  called  for.  The  right 
to  bring  into  the  original  case  in  equity  in 
the  state  court  after  judgment  had  been 
obtained  therein,  a  stockholder  who  was  not 
served  with  process  in  that  suit,  but  who  ap- 
peared after  judgment  and  after  his  prop- 
erty had  been  attached,  was  asserted  in  and 
decided  by  the  state  court,  but  it  did  not 
decide  that  the  remedy  in  the  state  court  as 

Provided  in  the  statute  did  not  continue  to 
e  exclusive,  nor  did  the  state  court  as- 
sume to  decide  that  afiy  further  action  oould 
be  maintained  in  the  courts  of  a  foreign  ju- 
risdiction to  enforce  the  stockholderr  lia- 
bility. No  such  issue  was  involved  in  the 
Hanson  Case,  and  the  opinion  regarding  such 
question  is  only  the  opinion  of  the  very  able 
judge  who  gave  it,  upon  an  abstract  prop> 
osition,  as  distinguished  from  an  adjudica- 
tion upon  a  point  actually  in  issue,  and  in 
[845]that  case,  in  ^speaking  to  that  point,  the 
judge  only  said  he  saw  nothing  in  the  stat- 
ute to  prevent  such  an  action  in  the  courts 
of  another  state,  provided  such  courts  would 
permit  it.  We  tnink  the  law  of  Minnesota 
still  remains  upon  this  particular  matter  as 
stated  in  the  former  cases  which  have  not 
.  been  overruled  by  Hanson  v.  Davison.  This, 
in  effect,  has  been  held  in  the  Hale-Allinson 
Case,  which  we  have  just  decided. 

Nor  is  this  case  controlled  or  covered  by 
Whitman  v.  National  Bank,  176  U.  S.  559, 
44  L.  ed.  587,  20  Sup.  Ct.  Rep.  477,  and 
Hanoodc  Nat,  Bank  v.  Famum,  170  U.  S. 
040,  44  L.  ed.  019,  20  Sup.  Ct.  Rep.  506.  In 
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the  former  case  the  special  provisions  of  the 
Kansas  statutes  were  referred  to.  It  waa 
stated  to  be  the  law  in  Kansas  that  it  only 
required  a  judgment  against  the  corporation 
and  an  unsatisfied  execution  returned,  after 
which  any  creditor  could  sue  any  share- 
holder  wherever  he  could  be  found.  There- 
was  no  suit  in  equity  in  the  nature  of  a 
partnership  accounting  necessary.  The  lia- 
bility of  the  shareholder,  although  statutory 
in  origin,  was  held  contiuctual  in  its  na- 
ture, and  under  the  statute  the  cause  of  ac- 
tion was  transitory  and  could  be  maintnined  . 
in  any  tribunal  having  jurisdiction  where  . 
process  could  be  served  upon  the  individual 
shareholder,  and  in  such  an  action  the  lat- 
ter could  set  off  debts  due  him  from  the 
company.  The  Kansas  cases,  expressing 
these  views,  were  referred  to  in  the  opinion. 

In  the  second  case  it  was  again  held  that 
under  the  statute  and  the  decisions  of  the 
Kansas  courts,  after  a  judgment  had  been 
obtained  against  the  corporation  and  an  exe- 
cution returned  unsatisfied,  the  individual 
creditor  could  maintain  an  action  against, 
a  single  stockholder  in  any  court  of  compe- 
tent jurisdiction.  Having  the  right  to> 
maintain  such  action,  it  was  held  that  when, 
it  was  commenced  in  another  state  and  iiir 
a  proper  court  thereof,  the  jud^^ent  whiclk 
was  obtained  in  Kansas  must  have  the  sam» 
faith  and  credit  given  it  in  the  courts  of  an- 
other, state  that  was  given  it  in  Kansas^ 
Neither  case  is  applicable  to  the  one  before- 
us.  The  statutes  are  radically  different,  and 
no  one  creditor  can  maintain  the  action  un- 
der the  Minnesota  statute,  and  if  all  unite,, 
they  must  sue  in  the  courts  of  that  state. 

Whether,  aside  from  the  Federal  consid- 
erations just  discussed,  *the  Wisconsin  court [346] 
should  have  permitted  this  action  to  be 
maintained,  beotuse  of  the  principle  of  com- 
ity between  the  states,  is  a  question  exclu- 
sively for  the  courts  of  that  state  to  decide. 
The  right  to  maintain  it  under  the  facts  of 
this  case  is  not  founded  upon  any  provision 
of  a  Federal  nature,,  and  we  cannot  super- 
vise the  action  of  the  Wisconsin  court  in 
this  particular. 

The  judgment  of  the  Supreme   Court   of 
Wisconsin  must  he  affirmed. 


Mr.  Justice  MeKenna  did  not  hear  the 
argument  and  took  no  part  in  the  decision 
of  this  case. 

Mr.  Justice  Brewer  dissented. 


G.  H.  THAYER,  Administrator,  etc,  et  aJL» 

Plffs.  in  Err,, 

V. 

A.  N.  8PRATT. 
(See  S.  C.  Reporter's  ed.  846-354.> 

PuhUe  lands  —  entry  under  timber  act  — 

Note.— On  iprits  of  error  from  United  States 
Supreme  Court  to  state  courts — see  notes  to 
Hamblln  t.  Western  Land  Co.  87  L.  ed.  U.  8. 
267 :  Klplej  T.  Illinois,  42  L.  ed.  U.  S.  »98 ;  and 
Re  Buchanan,  89  L.  ed.  U.  &  884. 
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'cancelaiion  of  entry  oertifioate — oonehh 
Mven€98  on  transferee  —  error  to  atate 
^ourt  —  revieto  of  evidence, 

1.  PabUc  land  corered  bj  a  heavy  growth  of 
tlmhec,  which  constituted  its  chief  ralue,  was 
Bubject  to  entry  under  the  timber  act  of  June 
3.  1678  (20  Stat,  at  L.  89,  chap.  151,  U.  S. 
Comp.  Sut.  1901,  p.  1545),  although  It  would 
liave  been  fit  for  cnltivatlon  when  the  timber 
had  been  removed. 

2.  The  cancelation  of  a  certificate  of  entry  un- 
4ier  the  timber  act  of  June  8,  1878  (20  Stat. 
:at  L.  89,  chap.  131,  U.  S.  Comp.  Stat.  1901,  p. 
11545),  is  not  conclusive  as  against  a  tr^ns- 
rleree  who  had  no  notice  and  no  opportunity 
ito  be  heard  upon  the  question  of  the  original 
validity  of  such  entry,  but  he  Is  left  free  to 
'iprore  the  validity  of  the  entry  by  any  means 
«ther  than  the  certificate. 

•9.  The  evidence  upon  which  the  findings  of 
fact  in  a  state  court  rest  cannot  be  reviewed 
by  the  Supreme  Court  of  the  United  States 
•on  writ  of  error  to  the  state  court. 

[No.  207.] 

-Argued  March  12,  .190S.    Decided  April  6, 

190S, 

IN  ERROR  to  the  Supreme  Ck>art  of  the 
State  of ,  Washington  to  review  a  judg- 
Tment  which  affirmed  a  judgment  of  the  Su- 
perior Court  for  the  County  of  Cowlitz  in 
'that  State  in  favor  of  plaintiff  in  a  suit  to 
^uiet  title.    Affirmed. 

See  same  case  below,  25  Wash.  62,  64  Pac. 
\919. 

Statement  by  Mr.  Justice  PeoUiaini 
The  plaintiffs  in  error  in  December,  1898, 
V>rotight    t^is   action   in    the    state    court 
against    the  defendant   for  the    purpose  of 
^uic-tiag  their  title  to  certain  land  described 
4M  section  32  in  township  9,  etc.,  situated  in 
0>wlitz  county,  state  of  Washington.    They 
obtained  judgment  in  their  favor  for  the 
northwest  and  southwest  quarters  of  the  sec- 
tion, but  the  court  gave  judgment  in  favor 
of  the  defendant  for  the  northeast  and  thd 
southeast  quarters  of  the  same  section,  and 
'dinected  that  the  patents  for  the  two  quar- 
"ters  of  the  section,  which  had  been  issued 
•on  June   25,   1890,  to  plaintiffs'  grantors, 
'jshould  be  held  by  the  plaintiffs  in  trust  for 
^he  defendant,  and  that  the  plaintiffs  should 
«xeeute  a  proper  deed  therefor,  and,  in  dc 
'fault  of  such  deed  of  conveyance,  the  decree 
•of  the  court  was  to  stand  and  be  treated  in 
^he  place  of  such  deed.    The  plaintiffs  ap- 
oealed  from  that  portion  of  tne  judgment 
just  described  to  tne  supreme  coiurt  of  the 
state,  where  it  was  affirmed,  and  they  have 
brought  the  case  here  for  review. 

The  northeast  and  the  southeast  quarters 
of  tiie  section  were  entered  in  the  proper 
Aaiid  office  in  Washington  under  the  act  of 
Congress  approved  June  3,  1878,  and  enti- 
tled ^An  Act  for  the  Sale  of  Timber  Lands 
MM  the  States  of  California,  Oregon,  Nevada, 
4Lnd  in  Washington  Territory."    20  Stat,  at 
Xj.  89,  diap.  151,  U.  S.  Comp.  Stat.  1901,  p. 
1545.    These  entries  were  made  on  May  26, 
1883,  Mid  the  entry  men,  after  payment  for 
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the  land  by  them  to  the  land  office  and  the 
receipt  of  a  oertificate  of  such  payment,  and 
about  six  months  thereafter,  assiened  and 
transferred  the  certificates  to  the  defendant 
for  a  valuable  consideration  paid  to  them  by 
him.  After  such  transfers  nad  beoi  made 
and  a  record  of  the  deeds  of  conveyance  had 
also  been  made  in  the  records  of  Cowlitz 
county,  which  was  the  proper  office,  the 
Land  Department  informed  the  register  and 
receiver  of  the  land  office  at  Vancouver, 
Washington,  that  action  had  been  suspended 
upon  the  entries,  based  upon  the  report  of 
the  special  agent  regarding  the  lands,  and 
the  Department  directed  the  register  and  re- 
ceiver to  give  notice  to  the  original  entry- 
men  of  a  time  and  place  when  and  where 
they  •might  be  heard,  and,  in  default,  that  [348] 
their  entry  would  be  canceled.  The  Depai-t- 
ment  also  stated  that  it  appeared  from  tiie 
report  of  its  special  agent  that  the  lands 
had  been  transferred  by  warranty  deed  of 
March  13,  1884,  to  the  defendant,  and  it 
therefore  directed  that  notice  should  be 
given  him  as  the  transferee;  but  for  some 
reason  this  direction  was  overlooked  and  no 
notice  was  ever  given  defendant  of  the  pen- 
dency of  any  proceedings  towards  the  can- 
celation of  the  certificates  or  either  of  them 
which  had  been  transferred  to  him. 

At  the  time  he  purchased  the  certificates, 
the  defendant  resided  in  Alpena,  Michigan, 
and  resided  there  for  thirty  years,  and  the 
deeds  to.  defendant,  which  were  on  record, 
showed  his  residence  to  be  in  that  place. 

The  notices  by  mail  to  the  entrymen  were 
not  received,  the  letters  to  them  being  re- 
turned as  ''uncalled  for,"  and  so  it  happened 
that  there  was  no  hearing  before  the  Land 
Department  upon  the  return  of  the  order, 
and  the  entry  was  canceled  in  the  absence  of 
both  of  the  entrymen  and  the  defendant,  the 
transferee. 

The  action  of  the  Department  was  taken 
upon  the  report  of  one  of  its  inspectors, 
which  was  founded,  as  stated  in  the  report 
of  such  inspector,  upon  the  fact  that  the 
land  was  not  of  the  character  provided  for 
in  the  act,  for  the  reas6n  that,  although  cov- 
ered by  a  heavy  growth  of  valuable  timber 
and  chiefly  valuable  as  such  at  that  time, 
yet,  as  it  would  be  fit  for  cultivation  when 
the  timber  should  be  removed,  it  was  on 
that  ground  held  that  the  land  was  not  sub- 
ject to  entry  under  the  timber  act  of  1878, 
supra.  This  was  the  sole  and  only  reason 
upon  which  the  Land  Department  rested  its 
action  in  canceling  the  entries  and  certifi- 
cates. 

After  their  cancelation,  certain  homestead 
entries  were  made  upon  these  two  quarter 
sections  by  Benjamin  L.  Hennis  for  the 
northeast  quarter,  and  by  Ellis  Walker  for 
the  southeast  quarter,  patents  were  issued 
to  them,  and  the  plaintiffs  deraign  title  from 
those  patentees. 

Upon  the  trial,  evidence  was  given  by  the 
defendant  as  to  the  character  of  his  owner- 
ship; that  he  purchased  the  different  quar- 
ter sections  in  good  faith  from  each  of  the 
parties  who  *had  entered  them,  and  without[3Ml 
any  agreement  in  reference  to  the  purchase 
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before  final  proof,  etc.,  and  that  he  had 
oerer  heard  of  the  entrymen  before  he  made 
the  purchase  from  them  through  his  agent, 
ind  paid  them  the  sum  of  $800  for  each 
quarter  section  (double  the  price  paid  for 
the  land  by  the  entrymen  tx>  the  govern- 
ment), and  that  the  total  cost  of  the  land, 
including  his  expenses  paid  to  his  agent  and 
to  the  parties  who  made  the  locations,  etc., 
amounted,  as  the  defendant  testified,  to 
about  $4,400. 

The  defendant  on  the  trial  also  gave  evi- 
dence tending  to  show  that  the  land  in  ques- 
tion had  the  finest  quality  of  timber  on  it, 
and  that  in  its  then  existing  condition  the 
land  was  chiefly  valuable  for  timber  and 
would  probably  run  200,000  feet  to  the  acre. 
The  land  would  have  to  be  cleared  and  then 
it  might  be  cultivated,  but  it  would  all  have 
to  be  cleared  first. 

It  was  stipulated  between  the  parties,  on 
the  trial,  that  certain  papers  named  *and  on 
ti<^in  the  office  of  the  Commissioner  of  the 
General  Land  Office,,  and  certain  exhibits 
from  the  land  office  in  Vancouver,  in  the 
ftate  of  Washington,  relating  to  the  proceed- 
ings in  making  the  entry  K>r  the  lands  in 
question  by  the  defendant's  grantors,  might 
be  regarded  as  in  evidence  in  the  case  and 
be  considered  by  the  court,  and  the  copies 
of  such  papers  then  presented  to  the  court 
were  admitted  to  be  "correct,  full, -true,  and 
complete  transcripts  of  all  proceedings  of 
the  land  office  at  Vancouver,  Washington, 
and  of  the  General  Land  Office,  Department 
of  the  Interior,  Washington,  D.  C.,  touch- 
ing ..  .  the  timber  land  entry  of 
Frank  Smith,  for  the  northeast  quarter  of 
section  32  (etc.),  and  also  the  timber  land 
entry  for  the  southeast  quarter  of  section 
32,"  etc  These  papers  showed  that  the  en- 
trymen for  the  northeast  and  the  southeast 
quarters  were  entitled  to  enter  the  lands'  un- 
der the  timber  act,  and  that  all  the  neces- 
sary facts  required  by  the  act  and  the  Land 
Department  officials  had  been  proved  by 
them  to  entitle  them  to  enter  the  specific 
lands. 

The  finding  of  the  court  shows  there  has 
never  been  any  dispute  as  to  the  actual  con- 
dition of  the  land,  but  the  entries  were  va- 
cated and  the  cei^ificates  canceled  because 
the  Land  Department  held  the  land  was  not 
iO)of  the  kind  to  be  entered  under  *the  timber 
act  of  1878,  for  the  reason  that,  after  the 
timber  should  be  cleared,  the  land  would  be 
good  agricultiiral  land. 

Mr,  Joseph  Simon  argued  the  cause, 
and,  with  Mr.  John  M,  Geortn  and  Meaara. 
Dolph,  Malloryy  Simon,  d  Oearin,  filed  a 
brief  for  plaintiffs  in  error: 

An  equity  was  all  that  Spratt  got  or  could 
get  by  his  purchase  from  Smith  and  Rad- 
diffe.  He  could  not  get  the  legal  title,  be- 
cause that  was  still  in  the  government.  He 
got  only  such  right  as  Smith  and  Radcliffe 
had,  and  he  bou^t  at  his  peril. 

American  Mortg.  Co.  v.  Hopper,  12  C.  C. 
A.  293,  29  U.  S.  App.  12,  64  Fed.  559 :  Cal- 
ifornia Redwood  Co.  v.  Little,  79  Fed.  856; 
189  If.  8. 


Cooke  Y.  Blakely,  6  Kan.  App.  707,  50  Pac 
981. 

That  the  department  had  a  right  to  cancel 
the  Smith-Rad'cliffe  certificates  cannot  be 
questioned. 

Guaranty  8av.  Bank  r.  Bladow,  176  XJ. 
S.  457,  44  L.  ed.  543,  20  Sup.  Ct.  Rep.  425. 

The  court  does  not  interfere  with  the  title 
of  a  patentee  when  the  alleged  mistake  re- 
lates to  a  matter  of  fact  concerning  which 
those  officers  may  have  drawn  wrong  conclu- 
sions from  the  testimony. 

Lee  V.  Johnaon,  116  U.  S.  49,  29  L.  ed. 
570,  6  Sup.  Ct.  Rep.  249. 

The  application  to  purchase  only  initiates 
the  proofing.  The  statements  contained 
in  it  may  or  may  not  be  true.  And  the  de- 
partment may  at  any  time  cause  the  truth 
of  these  statements  t«  be  inquired  into 

Hawley  y.  DiUer,  K8  U.  S.  488,  44  L. 
ed.  1161,  20  Sup.  Ct.  Rep.  986. 

If  notice  had  been  served  upon  Spratt  of 
the  proceedings  to  cancel  these  entries,  an4 
if  he  had  appeared  before  the  register  and 
receiver,  the  burden  would  have  been  upon 
him  to  show  the  good  faith  of  the  entry  in 
each  case,  and  a  full  compliance  with  the 
statute  and  in  the  manner  provided  by  the 
statute. 

United  Statea  ▼.  Steeneraon,  1  0.  C  A. 
552,  4  U.  S.  App.  332,  50  Fed.  508;  Chiaran- 
ty  8av.  Bank  v.  Bladow,  6  N.  D.  108,  69  N. 
W.  43;  Paraona  ▼.  Venzke,  4  N.  D.  452,  61 
N.  W.  1041. 

Mr.  Geprge  O.  Stont  argued  the  cause, 
and,  with  Meaara.  John  H.  Mitchell  and  T, 
H.  Ward,  filed  a  brief  for  defendant  in  er- 
ror: 

The  Land  Department  having  canceled  the 
entries  without  notice  to  the  traneferree 
Spratt,  it  would  not  conclude  him,  and  he 
would,  notwithstanding  the  decision,  have 
the  right  to  show,  by  proof  other  than  the 
canceled  certificate,  that  the  entries  were 
valid. 

Guaranty  8av.  Bank  Vw  Bladow,  176  U;  S. 
448,  44  L.  ed.  540,  20  Sup.  Ct.  Rep.  425; 
Hawley  v.  Diller,  178  U.  S.  488,  44  L.  ed. 
1161,  20  Sup.  Ct.  Rep.  986;  American  Mortg. 
Co.  V.  Hopper,  12  C.  C.  A.  293,  29  U.  S.  App. 
12,  64  Fed.  559;  Guaranty  8av.  Bank  ▼. 
Bladow,  6  N.  P.  108,  69  N.  W.  41. 

It  is  a  settled  rule  in  the  Land  Depart- 
ment, that  if  it  appears  from  a  special 
agent's  report  (as  it.  did  in  this  case),  or 
by  other  evidence,  that  the  land  had  been 
transferred  to  a  third  party  by  the  original 
entrymen,  then  it  becomes  the  imperative 
duty  of  the  officers  of  the  government  to 
give  such  transferee  notice  of  the  proceed- 
ings relative  to  the  cancelation  of  such  en- 
try. 

United  8tatea  v.  Copeland,  5  Land  Dec. 
170;  United  8tatea  y.  Richardaon,  5  Land 
Dec.  253;  Windaor  v.  8age,  6  Land  Dec.  440; 
United  8tatea  y.  Thomaa,  9  Land  Dec.  576; 
Fleming  v.  Bowe,  13  Land  Deo.  78;  United 
Statea  v.,  Newnutn,  15  Land  Dec  224. 

In  order  to  defeat  the  holder  of  the  equi- 
table title,  on  the  ground  of  having  pur* 
chased  on  the  faith  of  the  record  title  in 
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good  faith,  it  must  be  specially  pleaded  and 
proved. 

2  fom.  Eq.  Jur.  SS  784,  .785;  Story,  Eq. 
PI.  8th  ed.  S  80oa. 

The  trial  court  having  made  full  findings 
of  fact  which  were  approved  by  the  supreme 
court  of  the  state,  such  findings  are  conclu- 
sive on  a  writ  of  error  to  sucn  courts  from 
the  Supreme  Court  of  the  United  States. 

Jenkins  v.  Vc/f,  186  U.  S.  230,  46  L.  ed. 
1140,  22  Sup.  Ct.  Rep.  905;  E,  Bement  d 
Sons  T.  National  Harrow  Co,  186  U.  S.  70, 
46  L.  ed.  1058,  22  Sup.  Ct.  Rep.  747. 

This  court  can  look  beyona  the  Federal 
question  only  when  that  has  been  decided 
erroneously,  and  then  only  to  see  whether 
thftre  are  any  other  matters  or  issues  ad- 
judged by  the  state  court  sufficiently  broad 
to  maintain  the  judgment  notwithstanding 
the  error  in  the  decisfon  of  the  Federal  ques- 
tion. 

McLaughlin  ▼.  Fowler^  154  U.  S.  663,  and 
26  L.  ed.  176,  14  Sup.  Ct.  Rep.  1192. 

Mr.  Justice  Peekliaiii,  after  making  the 
fore^ing  statement  of  facts,  delivered  the 
opinion  of  the  court: 

The  decision  of  the  Land  Department  aa 
to  the  character  of  the  land  in  question  re- 
sulted from  an  erroneous  construction  of 
the  timber  act  of  June  3,  1878.  There  was 
no  dispute  aa  to  the  actual  condition  of  the 
land,  but  the  Department  held  that  land  90 
situated  could  not  be  entered  under  the  tim- 
ber act.  In  this  construction  the  Depart- 
ment made  a  legal  error.  It  has  been  held 
by  this  court  that  the  act  included  lands  cov- 
ered with  timber,  but  which  might  be  made 
fit  for  cultivation  by  removing  the  timber 
and  working  the  land.  United  States  y. 
Budd,  144  U.  S.  154,  36  L.  ed.  384,  12  Sup. 
Ct.  Rep.  575.  Mr.  Justice  Brewer,  in  de- 
livering the  opinion  of  the  court  in  the  above 
case,  states  as  follows: 

*'Land8  are  not  excluded  by  the  scope  of 
the  act  because  in  the  future,  by  large  ex- 
penditures of  money  and  labor,  they  may  be 
rendered  suitable  for  cultivation.  It  is 
enough  that  at  the  time  of  the  purchase  they 
are  not,  in  their  then  condition,  fit  therefor. 
The  statute  does  not  refer  to  the  probabili- 
ties of  the  future,  but  to  the  facts  of  the 
S resent.  Many  rocky  hill-slopes  or  stony 
elds  in  New  England  have  been,  by  patient 
years  of  gathering  up  and  removing  the 
stones,  made  fair  farming  land;  but  surely 
no  one,  before  the  commencement  of  these 
labors,  would  have  called  them  fit  for  culti- 
vation. We  do  not  mean  that  the  mere  ex- 
istence of  timber  on  land  brin^  it  within 
the  scope  of  the  act.  The  significant  word 
in  the  statute  is  'chiefly.'  Trees  grovfing  on 
a  tract  may  be  so  few  in  number  or  so  small 
in  size  as  to  be  easily  cleared  off,  or  not 
seriously  to  affect  its  present  and  general 
[861]  fitness  for  ^cultivation.  So,  on  the  other 
hand,  where  a  tract  is  mainly  covered  with 
a  dense  forest,  there  may  be  small  openings 
scattered  through  it  susceptible  of  cultiva- 
tion. The  chief  value  of  the  land  must  be 
its  timber,  and  that  timber  must  be  so  ex- 
tensive and  80  dense  as  to  render  the  tract 
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as  a  whole,  in  its  present  state,  substan^ 
tially  unfit  for  cultivation." 

The  lands  in  this  case  are  within  that  de- 
scription. The  evidence  shows  that  the  tim- 
ber was  excellent;  as  good  as  any  in  that 
section  of  the  country.  It  was  as  good  a» 
any  ever  examined  by  the  witness,  who  had 
had  large  experience.  In  fact,  he  said  there 
was  none  better  in  that  part  of  the  country, 
and  the  quality  of  the  timber  was  large  to 
the  acre,  but  the  land  was  not  especially  val- 
uable for  cultivation  until  it  had  been 
cleared. 

Even  though  the  decision  of  the  Land  De- 
partment was  erroneous,  yet  having  been 
made,  and  the  entries  and  certificates  can- 
celedj  although  without  notice  to  defendant, 
they  could  not  thereafter  be  used  even  aa 
prima  facie  evidence  of  the  validity  of  the 
original  entries.  It  was  perfectly  easy  to 
have  given  defendant  notice  *of  the  proposed 
cancelation.  He  resided  in  Alpena,  Michi- 
gan, and  the  deeds  showed  that  fact,  tnd 
the  record  shows  the  Department  was  aware 
of  their  existence  through  the  report  of  its 
special  inspector.  There  is  no  hardship  or 
inconvenience,  therefore,  in  holding  that,  in 
a  case,  at  least,  where  the  residence  is 
known,  the  transferee  has  the  right  to  no- 
tice. If  not  known,  a  publication  of  notice 
ought  at  least  to  be  maide.  It  seems  this  is 
the  practice  of  the  Land  Department. 

It  has  been  held  in  this  court,  in  Guaranty 
8av.  Bank  V.  Bladow,  176  U.  S.  448,  44  L. 
ed.  540,  20  Sup.  Ct.  Rep.  425,  and  Eaxcley  v. 
Diller,  178  U.  S.  476,  488,  44  L.  ed.  1157,. 
1162,  20 -Sup.  Ct.  Rep.  986,  that  a  cancela- 
tion of  a  certificate  of  entry  was  not  con- 
clusive'as  against  a  transferee  who  had  n» 
notice  and  no  opportunity  to  be  heard  upon> 
the  question  of  the  original  validity  of  t he- 
entry,  but  that  it  left  the  transferee  without 
the  right  to  use  the  entry  certificate  as- 
prima  facie  evidence  of  the  validity  of  the^ 
entry  or  of  his  subsequent  claim.  The- 
transferee  is,  however,  leit  free  to  prove  the- 
validity  of  the  entry  by  any  means  other 
than  the  certificate.  Although  the  assifirn- 
ment  or  conveyance  of  the  certificates  did 
not  transfer  the  legal  title  to  the  ^lands  de-[35SI; 
scribed  therein,  yet  the  transferee  or  grantee 
thereby  became  possessed  of  an  equitable  in- 
terest in  the  lands  which  could  not  be  taken; 
from  him  without  some  notice.  The  char- 
acter of  the  certificates  as  a  mere  means  of 
evidence  could  be,  and  was,  destroyed;  but 
the  transferee  was,  nevertheless,  not  thereby 
deprived  of  his  right  to  show  the  validity  ot 
the  former  entry. 

In  this  case  we  think  he  has  done  so.  He- 
proved  by  his  own  evidence  that  he  was  a 
bona  fide  purchaser  of  the  property  for 
value  paid  to  the  entrymen  .and  that  he  had 
no  agreement  or  understanding  of  any  kind 
with  them  prior  to  the  time  that  he  pur- 
chased the  land  from  them. 

We  do  not  refer  to  the  bona  fide  character* 
of  the  purchase. by  defendant  from  the  en- 
trymen for  the  purpose  of  thereby,  showinff- 
the  defendant  to  be  entitled  to  the  benefit  01 
that  character  under  §  2  of  the  timber  act 
of  1878.    The  reason  that  he  is  not  so  en- 
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titled  is  that  by  the  assignment  of  the  oer- 
tiflcntes  he  did  not  become  clothed  with  the 
strict  legal  title  to  the  land,  but  simply  with 
an  equity,  and  the  act  does  not  cover  such 
a  case.  Hatcley  v.  Diller,  178  U.  S.  476,  487, 
44  U  ed.  1157,  1161,  20  Sup.  Ct.  Rep.  986. 
We  refer  to  the  bona  fide  character  of  the 
purchase  by  defendant,  for  the  purpose  only 
of  showing  it  was  without  any  prior  agree- 
ment or  understanding  with  the  entrymen, 
and  was  not  in  violation  of  the  provisions 
of  the  timber  act. 

The  stipulation  between  counsel,  that  the 
papers  on  file  in  the  Land  Department  might 
be  regarded  as  in  evidence  and  considered  by 
the  court,  permitted  the  court  to  regard 
those  papers  as  properly  introduced  in  evi- 
dence and  competent  to  be  considered  by  it 
in  the  further  consideration  of  the  case. 
Those  papers  show  a  compliance  on  the  part 
of  the  entrymen  with  all  the  provisions  of 
the  timber  act,  and  a  valid  entry  under  it  in 
rej^rd  to  the  lands  in  question.  As  the  en- 
tries had  not  been  canceled  for  any  fraud  in 
fact,  but  only  unon  an  erroneous  interpreta- 
tion of  the  law  by  the  Department,  the  evi- 
dence of  such  error  being  apparent  on  the 
trial,  the  defendant  did  all  he  was  required 
to  do  in  order  to  show  the  entries  valid;  and 
if  the  plaintiffs  wished  to  show  any  fraud 
in  fact,  to  overcome  the  case  oiade  by  the 
defendant,  they  were  called  upon  to  do  so; 
[853]*otherwise,the  original  proof  being  sufficient 
to  warrant  the  issuing  of  the  certificates, 
that  proof  would  be  regarded  as  sufficient 
on  the  trial  of  this  suit. 

There  is  not  a  word  of  any  proof  showing 
any  fraudulent  act  on  the  part  of  the  entry- 
men  or  of  their  transferee,  the  defendant 
herein,  and,  on  the  contrary,  there  is  proof 
of  an  absence  of  any  fraud  and  the  bona  fide 
purpose  on  the  part  of  the  entrymen  to  prop- 
erly avail  themselves  of  the  act  of  1878. 

But,  however  this  may  be,  we  are  pre- 
cluded by ^  the  finding  of  facts  in  the  state 
court  from  looking  at  the  evidence  upon 
which  such  findings  may  rest.  Upon  a  writ 
of  error  to  a  state  court  this  court  has  no 
right  to  review  its  decision  upon  the  ground 
that  the  finding  wos  against  evidence  or 
the  weight  of  evidence.  tJgan  v.  Hart,  165 
U.S.  188,41  L.ed.  680, 17  Sup.  Ct.  Rep.  300 ; 
Gardner  v.  Boneatcll,  180  U.  6.  362,  370,  45 
L.  ed.  574,  577,  21  Sup.  Ct.  Rep.  399;  Be- 
ment  d  Sons  v.  yatianal  Harrow  Co.  186  U. 
8.  70,  46  L.  ed.  1058,  22  Sup.  Ct.  Rep.  747 ; 
Jenkins  v.  Neff,  186  U.  S.  230,  235,  46  L.  ed. 
1140,  1143,  22  Sup.  a.  Rep.  905. 

By  the  findings  in  this  case  it  appears 
that  the  entrymen  at  the  time  of  making 
their  entries  were  entitled  to  purchase  the 
lands  under  the  act  of  Congress  of  1878, 
and  that  they  duly  made  such  application, 
duly  verified  by  the  oath  of  the  applicants 
before  the  register  of  the  land  office,  and 
that  in  the  purchase  of  the  land  they  fully 
complied  with  the  laws  of  the  United  States 
and  the  rules  and  regulations  of  the  Land 
Department,  and  that  all  the  requirements 
of  the  timber  and  stone  act  in  regard  to 
making  a  legal  and  valid  entry  and  pur- 
chnRG  thereunder  were  fully  coknplied  with 
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bv  the  entrymen,  and  that  thereafter  the  ap 
plications  were  allowed  and  certificates  duly 
issued  as  applied  for,  and  the  lands  included 
in  the  entries  were  at  all  times  chiefly  val- 
uable for  the  timber  thereon,  and  at  that 
time  unfit  for  cultivation.  It  was  also 
found  that  the  action  of  the  land  office  in 
canceling  the  timber  entries  was  based  upon 
a  misconstruction  of  the  act  of  1878,  and 
that  the  department,  by  reason  of  such  mis- 
construction, erroneously  held  that  land  cov- 
ered with  a  heavy  growth  of  valuable  tim- 
ber, if  it  could  be  successfully  cultivated 
after  the  timber  was  removed,  was  not  sub- 
ject to  entry  as  timber  land  under  that  act, 
although  the  timber  on  the  land  might  be 
itself  the  chief  element  of  the  value  *of  the[854] 
land,  and  the  land  could  not  be  cultivated  at 
all  in  its  then  condition. 

Upon  these  findings  it  is  apparent  that 
the  defendant  showed  the  validity  of  the  en- 
tries by  his  grantors,  and  that  their  convey- 
ances to  him  passed  a  good  equitable  title 
to  the  lands  in  question  for  i^ich  he  was 
entitled  to  a  patent  from  the  United  States; 
and  that,  as  such  patent  was  granted  to  ap- 
pellants, the  defendant  was  entitled  to  the 
relief  given  him  by  the  Judgment. 

The  judgment  of  the  Supreme  Court  of  the 
state  of  Washington  is  therefore  affirmed. 


TEXAS    &    PACIFIC    RAILWAY    COM- 
PANY, PZff.  in  Err,, 
9, 

MICHAEL  CARLIN. 

(See  8.   C.   Reporter's  ed.   854-363.) 

Master  and  servant — negligence  of  viae- 
principal — trial — question  for  jury, 

1.  The  neglect,  bj  the  foreman  of  a  rail  war 
bridge  gang,  of  his  special  duty  to  see  that 
the  workmen  under  him  performed  their  dutj 
to  leave  a  clear  track  for  an  approaching 
train,  Is  the  neglect  of  a  duty  which  he  owes, 
not  as  a  fellow  servant  with  such  workmen, 
but  as  a  vice  principal  of  the  railroad  com- 
pany, under  Sayles's  (Tex.)  Civ.  Stat.  1807, 
art.  4560(7,  providing  that  railroad  employeea 
intrusted  with  the  control  or  command  of 
other  employees,  or  with  the  authority  to  di- 
rect any  other  employee  in  the  performance 
of  his  duty,  are  vice  principals  of  the  rail- 
way company,  and  not  fellow  servants  with 
their  coemployees. 

2.  The  question  of  the  negligence  of  the  fore* 
man  of  a  railway  bridge  gang  in  falling  to* 
discover  a  spike  maul  upon  or  near  the  bridge, 

NOTB. — On  vice  primHpaUhip  oonaidered  with 
reference  to  the  superior  rank  of  a  negligent 
servant — see  note  to  Stevens  v.  Chamberlfai  (C. 
C.  App.  Ist  C.)  51  L.  R.  A.  518. 

As  to  Otoe  principalship  as  determined  with 
reference  to  the  character  of  the  act  which 
caused  the  in  fury — see  note  to  Lafayette  Bridge 
Co.  V.  Olsen  (C.  C.  App.  7th  C.)  54  L.  R.  A.  83. 

As  to  who  are  fellow  servants — see  note  to- 
Central  R.  Co.  V.  Keegan,  4p  L.  ed.  U.  S.  418. 

On  the  statutory  liability  of  employers  for 
the  negligence  of  employees  emercising  superin- 
tendence— see  note  to  Canney  v.  Walkelne  (C. 
C.  App.  Ist  C.)  58  L.  R.  A.  88. 
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immediately  prior  to  the  pauage  of  a  train. 
Is  for  the  Jury  In  an  action  to  recover  dam- 
ages from  the  railroad  company  for  personal 
Injuries  recelred  by  a  member  of  such  gang, 
for  which  there  is  no  other  cause  assignable 
than  that  the  train  in  passing  struck  the 
maul  and  threw  it  against  the  workman,  al- 
though the  foreman  testified  that  he  looked 
for  and  did  not  discover  any  obstruction  to 
the  approaching  train,  where  there  was  noth- 
ing to  prevent  its  discovery  if  it  was  there 
and  the  glance  of  the  foreman  was  anything 
more  than  a  casual  or  formal  one. 

[No.  222.] 

Argued  and  suhmitted  March  20,  190S,    De- 
cided April  6,  1903, 

IN  ERROR  to  the  United  States  Circuit 
1  Court  of  Appeals  for  the  Fifth  Circuit 
to  review  a  judgment  which  affirmed  a  judg- 
ment of  the  Circuit  Court  for  the  Northern 
District  of  Texas  entered  upon  a  verdict  of 
a  jury  in  favor  of  plaintiff  in  an  action  to 
recover  damages  from  a  railway  company 
for  personal  injuries.  Affirmed, 
See  same  case  below,  111  Fed.  777. 

Statement  by  Mr.  Justice  Peekliains 
The  plaintiff  in  error  brings  this  case  here 
to  review  the  judgment  of  the  United  States 
circuit  court  of  appeals  for  the  fifth  circuit, 
affirming  the  judgment  in  the  circuit  court 
for  the  northern  district  of  Texas,  entered 
{856]*upon  the  verdict  of  a  juiy  in  favor  of  de- 
fendant in  error  on  the  trial  of  this  action 
brought  by  him  against  the  railway  com- 
pany to  recover  damages  for  personal  inju- 
ries. On  the  trial  it  appearea  that  Carlin, 
the  plaintiff  below,  was  in  the  employment 
of  the  railway  company  in  September,  1898, 
as  a  bridge  carpenter.  On  that  day  be,  with 
a  number  of  others  forming  what  is  termed 
the  bridge  gang,  of  which  C^rge  Welsh  was 
foreman,  was  employed  in  ma^ng  some  re- 
pairs on  a  bridge  near  the  Aledo  water  tank, 
not  far  from  Weatherford,  Texas.  The 
bridge  was  over  a  creek,  and  was  60  to  65 
feet  Ions.  The  force  got  to  work  on  the 
bridge  about  ten  minutes  after  8  o'clock  in 
the  morning  under  Welsh,  the  foreman.  The 
surface  of  the  bridge  was  plain;  the  ties 
were  about  8  inches  apart,  and  there  was 
nothing  on  top  of  them  except  the  rails  and 
the  guard  rails,  the  rails  being  of  ordinary 
size,  and  the  guard  rails  about  10  inches 
from  the  rails  and  parallel  with  them.  The 
^ard  rails  were  8  inches  wide  and  stood  4 
inches  above  the  ties,  being  let  down  over 
the  ties  about  2  inches,  and  were  of  wood. 
Some  time  after  the  men  had  been  working 
on  the  bridge  a  freight  train  was  seen  ap- 
proaching at  the  rate  of  from  30  to  40  miles 
an  hour.  Within  a  very  few  minutes  be- 
fore the  train  was  seen  one  of  the  workmen 
on  the  bridge  had  in  his  hand  what  is  called 
a  spike  maul,  used  for  the  purpose  of  driv- 
ing spike.  The  maul  was  of  iron  with  a 
handle  about  3  feet  long,  the  hammer  being 
6,  8,  or  perhaps  10.  inches  in  length,  and  the 
handle  went  into  the  middle  of  the  head, 
which  had  a  double  face.  Carver  was  the 
man  who  was  using  the  maul  a  few  minutes 
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before  the  train  came.  The  maul  weighed 
about  10  pounds.  At  the  time  Carver  was 
using  the  maul,  he  had  it  out  on  the  bridge 
with  him.  A  witness  for  the  defendant 
stated  that  he  had  been  usins  the  maul  on 
the  south  side  of  the  bridge  for  putting  up 
the  staging  or  scioLffolding,  and  when  he  fin- 
ished he  handed  it  to  someone  on  the  top  of 
the  bridge,  who  handed  it  to  Carver  on  the 
north  side  of  the  bridge,  to  spike  on  a  brace. 
It  was  used  but  ten  or  fifteen  minutes  before 
the  passage  of  the  train.  Carver  stated  he 
did  not  remember  where  he  had  put  the  maul 
when  he  had  finished  using  it,  but  he  said 
*he  was  always  careful  to  put  it  out  of  the [356] 
way  so  there  would  be  no  accident.  He  had 
nailed  the  last  piece  of  timber  on  the  bridge 
and  got  down  on  the  ground  and  was  about 
10  feet  from  the  plaintiff,  and  had  not  been 
there  over  three  or  four  minutes  when  the 
train  passed.  The  witness  saw  no  other 
spike  maul  or  hammer  there  that  morning 
than  the  one  which  he  used,  which  was  the 
regular  spike  maul  described  by  the  witness, 
and  whicn  he  found  after  the  train  passed. 

The  train  coming  from  the  west  was  seen 
some  little  distance  before  it  reached  the 
bridge,  and  the  people  on  the  bridge  got  out 
of  its  way,  and,  as  the  train  passed  over  the 
bridge  towards  the  east  the  plaintiff,  who 
was  standings  short  distance  from  the  east 
end  of  the  bridge,  was  struck  by  the  spike 
maul  on  the  leg,  and  was  so  badly  injured 
that  amputation  of  the  leg  above  the  knee 
was  necessary,  and  was  performed.  Th« 
train  on  its  passage  across  the  bridge  struck 
the  spike  maul  and  threw  it  in  tiie  direction 
that  the  train  was  going  with  such  force 
toward  the  plaintiff  as  to  effect  the  injury 
mentioned,  although  the  train  was  not  seen 
to  strike  the  maul,  nor  was  the  maul  seen  to 
strike  the  plaintiff.  All  that  is  known  is 
that  the  train  passed  the  bridge,  and  as  St 
passed  the  maul  struck  the  plaintiff,  and 
the  handle  was  broken  close  up  to  the  head. 

It  was  customary  when  workmeii  were  en- 
gaged in  repairing  a  bridge  for  the  foreman 
to  see  that  the  bridge  was  cleared  and  un- 
obstructed whenever  a  train  was  about  to 
pass.  It  was  the  duty  of  the  workmen  to 
put  their  tools  out  of  the  way  when  a  train 
was  coming,  but  it  was  specially  the  duty 
of  the  foreman  to  see  that  the  bridge  was 
clear,  and  "that  was  his  business  and  that 
was  ^hat  he  was  for."  Welsh,  the  foreman 
of  the  bridge  gan^,  testified  that  he  had  no 
recollection  of  seeing  anyone  using  the  spike 
maul  that  morning;  that  he  had  Seen  around 
all  parts  of  the  bridge,  both  on  top  and  un- 
derneath it,  before  the  train  had  passed. 
He  says  when  he  saw  the  train  coming  he 
looked  up  and  down  the  track  to  see  if  every- 
thing was  clear,  and  did  not  see  anything, 
and  stepped  one  side  when  the  train  was  300 
or  400  yards  from  him.  He  said  he  had 
plenty  of  time  if  there  had  been  anything  on 
the  bridge  to  have  taken  it  off ;  that  when  a 
man  was  using  tools  and  got*througfa  with  [357] 
them  he  was  supposed  to  take  care  of  tbem 
and  put  them  out  of  the  way;  that  the  fore- 
man was  liable  to  be  anywhere  about  the 
bridge  at  any  time,  and  could  not  be  de- 
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pended  upon  to  be  at  aqy  particular  place; 
but  if  there  were  men  working  on  top  of  the 
bridge  it  would  be  their  duty  to  be  on  the 
lookout  always,  as  they  must  expect  a  .train 
at  any  time.  He  also  said  that  he  was  fore- 
man, and  that  as  bridge  foreman  he  had  em- 
ployed  Carlin  and  had  supervision  over  him, 
and  had  power  to  employ  and  discharge  him 
as  well  as  the  other  bridge  men  who  were 
working  there  that  morning. 

The  evidence  was  not  disputed  that,  al- 
though it  was  the  business  oi  each  workman 
to  see  to  it  that  his  tools  were  not  in  the 
way  of  an  approaching  train,  yet  that  it  was 
particularly  the  duty  of  the  foreman  to  see 
that  the  bridge  was  cleared  from  all  ob- 
stacles when  a  train  came. 

This  is  in  substance  the  evidence  submit- 
ted to  the  jury  upon  the  question  of  the  neg- 
ligence of  the  defendant. 

The  judge  charged  that  the  burden  of 
proof  was  upon  the  plaintiff  to  show  that 
the  defendant  was  negligent,  and  that  the 
plaintiff  was  injured  thereby;  that  the  de- 
fendant was  bound  to  exercise  ordinary  care 
to  furnish  a  reasonably  safe  place  within 
which  employe^  could  perform  their  duties; 
that  the  foreman  of  the  brid^  gang  was, 
mider  the  evidence,  the  vice  principal  of  the 
defendant  company,  and  that  the  negligence 
of  which  the  defendant  was  accused  consist- 
ed in  the  failure  on  the  part  of  the  foreman 
of  the  bridge  gang  to  use  ordinary  care  to 
remove,  or  to  see  and  remove,  the  spike  maul 
before  the  arrival  of  the  train  at  tne  bridge. 

The  court  also  charged  that,  if  the  jury 
believed  from  the  evidence  that  the  spike 
maul  was  left  on  the  bridge  by  a  fellow  serv- 
ant of  the  plaintiff,  and  that,  at  the  time  the 
train  approached,  the  foreman  of  the  bridge 
gang  was  the  only  person  upon  the  bridee, 
and  that  he  could,  by  the  exercise  of  ordi- 
nary care  have  seen  the  spike  maul  and  re- 
iDoved  it  from  the  track  and  from  proxim- 
ity thereto;  and  if  they  believed  it  was  on 
the  track  or  within  proximity  thereto;  and 
if  the  jury  believed  that  it  was  the  duty  of 
the  foreman  to  use  such  care  to  see  that  the 
track  was  clear  and  no  obstructions  on  it, 
)]or  80  near  to  it  as  to  *be  struck  by  a  pass- 
ing train ;  and  if  the  jury  believed  that  the 
foreman  did  not  use  that  care,  and  that  the 
spike  maul  was  struck  by  the  train  and 
hivled  against  the  plaintiff  and  caused  the 
injuries;  and  if  the  jury  believed  it  was  the 
negligence  of  the  foreman  in  failing  to  'see 
and  remove  the  spike  maul;  and  if  his  neg- 
ligence in  that  respect  was  the  direct  and 
proximate  cause  of  the  injuries  sustained  by 
the-  plaintiff, — then  the  court  charged  that 
the  plaintiff  was  entitled  to  recover;  but 
that,  if  the  injury  was  caused  by  the  neg- 
ligence of  a  fellow  servant,  and  the  fore- 
man in  charge  of  the  bridge  gang  was  not 
guilty  of  negngence  which  direetly  and  prox- 
imately contributed  to  the  injury  of  the 
plaintiff,  then  the  verdict  should  be  for  the 
defendant. 

The  court  further  charged  that  the  defend- 
ant should  not  be  held  responsible  for  the 
consequences  of  an  act  of  negligence  which 
conld  not  reasonably  be  foreseen,  and  that 
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it  was  not  actionable  negligence  to  fail  to  do 
an  act  when  it  would  not  have  been  antici- 
pated by  a  man  of  ordinary  care  and  pru- 
dence that  such  failure  to  perform  the  act 
would  result  in  injury  to  anyone. 

Various  requests  to  charge  were  made  by 
counsel  for  the  defendant  and  refused  by  the 
court,  not  necessary  to  be  here  specifically 
mentioned. 

The  fvaj,  as  stated,  found  a  verdict  for 
the  plaintiff. 

Mr,  David  D.  Duncan  ar^ed  the  cause, 
and,  with  Messrs.  John  F,  Dillon  and  Win- 
slow  8.  Pierce,  filed  a  brief  for  plaintiff  in 
error: 

If  Welsh,  the  foreman,  was  negligent  in 
performing  a  duty  which  was  equally  the 
duty  of  those  under  him,  his  negligence  in 
this  respect  would  be  the  negligence  of  a 
fellow  servant,  and  not  that  of  vice  princi- 
pal, for  which  the  railway  company  would 
not  be  responsible. 

Quinn  v.  'New  Jersey  Lighterage  Co.  23 
Blatchf .  209,  23  Fed.  363 ;  Soke  v.  St.  Louis, 
K.  d  N.  R.  Co.  11  Mo.  App.  574;  Olson  v. 
Oregon  Coal  d  Nav.  Co.  44  C.  C.  A.  51,  104 
Fed.  674;  The  Kensington,  91  Fed.  681; 
The  Miami,  35  C.  C.  A.  2B1,  93  Fed.  219; 
Stockmeyer  v.  Reed,  55  Fed.  259;  Illinois 
C.  R.  Co.  v.  Bolton,  99  Tenn.  273,  41  S.  W. 
442;   Buswell,  Personal  Injuries,  387. 

There  was  no  evidence  of  the  negligence  of 
the  foreman  in  failing  to  discover  the  maul 
or  hammer  upon  the  bridge,  sufficient  to 
warrant  the  jury  in  finding  a  verdict  for  the 
plaintiff. 

Pat  ton  V.  Texas  &  P.  R.  Co.  179  U.  S.  658, 
45  L.  ed.  361,  21  Sup.  Ct.  Rep.  275. 
.  In  every  case,  before  the  evidence  is  left 
to  the  jury,  there  is  a  preliminary  question 
for  the  judge,  not  whether  there  is  literally 
no  evidence,  but  whether  there  is  any  upon 
which  a  jury  can  properly  proceed  to  find  a 
verdict  for  the  party  producing  it,  upon 
whom  the  onus  or  proof  is  imposed. 

Schuylkill  d  D.  d  R.  Improv.  Co.  v.  Mun- 
son,  14  Wall.  448,  20  L.  ed.  867;  Pleasants 
V.  Fant,  22  Wall.  116,  22  L.  ed.  780. 

Mr.  F.  E.  Albright  submitted  the  cause 
for  defendant  in  error.  Messrs.  E.  C.  Orrick 
and  J.  0.  Terrell,  Jr.,  were  with  him  on  the 
brief : 

When  a  given  state  of  facts  is  such  that 
reasonable  men  may  fairly  differ  upon  the 
question  as  to  whether  there  was  negligence 
or  not,  the  determination  of  the  matter  is 
for  the  jury.  The  question  of  negligence  is 
one  of  law  only  when  the  facts  and  circum- 
stances are  such  that  all  reasonable  men 
must  draw  the  same  conclusion  from  them. 

Gardner  v.  Michigan  C.  R.  Co.  150  U.  S. 
349,  37  L.  ed.  1107,  14  Sup.  a.  Rep.  140; 
Orand  Trunk  R.  Co.  v.  Ivce,  144  U.  S.  408, 
36  L.  ed.  485,  12  Sup.  Ct.  Rep.  679. 

The  statutes  of  tne  state  of  Texas  defin- 
ing vice  principal  and  fellow  servant  make 
the  question  of  fellow  servant  depend  upon 
the  grade  of  employment,  and  not  the  act 
done  or  omitted  to  be  done.  This  was  the 
rule  governing  the  relation  of  master  ana 
servant,  ultimately  adopted  by  the  supreme 
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eourts  of  this  state  prior  to  the  passage  of 
tlie  act* 

Niw  V.  Teaaa  P.  R,  Co,  82  Tex.  473,  18  S. 
W.  671;  Sweeney  v.  Qalf,  0,  d  8,  F..R.  Co. 
84  Tex.  433,  19  S.  W.  555. 

The  master  owes  to  the  servant  a  reason- 
ably safe  place  In  which  to  perform  his 
work,  and  to  use  ordinary  care  to  keep  the 
same  in  a  reasonably  safe  condition;  and 
if,  instead  of  personally  performing  these 
obligations,  he  engages  another  to  do  so,  he 
is  liable  for  the  neglect  of  that  other. 

Northern  P.  R.  Co,  v.  Peterson,  1G2  U.  S. 
346,  40  L.  ed.  994,  16  Sup.  a.  Rep.  843; 
Hess  V.  Rosenthal,  IGO  111.  621,  43  N.  E. 
743;  Harrison  v.  Detroit,  L,  d  N.  R,  Co,  79 
Mich.  409,  7  L.  R.  A.  C23,  44  N.  W.  1034. 

The  supreme  court  of  the  state  of  Texas 
having  construed  this  statute,  the  Supreme 
Court  of  the  United  States  will  follow  this 
construction. 

U.  S.  Rev.  Stat.  S  721  (U.  S.  Comp.  Stat. 
1901,  p.  581);  Baltimore  d  0:  R,  Co,  v. 
Baugh,  149  U.  S.  308,  37  L.  ed.  772,  13  Sup. 
Ct.  Rep.  914;  Long  v.  Chicago,  R,  I,  d  T, 
R,  Co,  94  Tex.  63,  57  S.  W.  802;  Fenunok 
v.  Illinois  C.  R,  Co,  40  C.  C.  A.  369,  100  Fed. 
247 ;  Peirce  v.  r«n  Dusen,  24  C.  C.  A.  280, 
47  U.  S.  App.  339,  78  Fed.  693. 

If  an  ordinarily  prudent  person  ought  to 
have  foreseen  that  injury  might  result  to 
any  person  by  reason  of  the  negligence  of  the 
foreman  in  failing  to  discover  the  maul  on 
the  track,  under  the  circumstances,  the  an- 
ticipation of  any  injury  would  be  sufficient 
to  constitute  the  leaving  of  the  maul  there 
while  a  train  was  approaching  the  probable 
consequence  of  the  injury  done  and  the  prox- 
imate cause  thereof. 

Tewas  d  P.  R,  Co,  v.  Short  (Tex.  Civ. 
App.)  68  S.  W.  57:  Chicago,  8t,  L,  d  N,  0, 
R.  Co,  ▼.  Doyle,  60  Miss.  977;  Baltimore 
d  O.  R,  Co,  V.  Anderson,  29  C.  C.  A.  235, 
56  U.  S.  App.  137.  85  Fed.  413:  Herrick  v. 
Quigley,  41  C.  C.  A.  294,  101  Fed.  187;  Zopfl 
V.  I'ostal  Teleg.  Cable  Co.  9  C.  C.  A.  308, 
22  U.  S.  App.  136,  60  Fed.  987;  Chicago  d 
N,  W,  H.  Co.  v.  Pretcott,^2,Z  L.  B.  A.  654, 
8  C.  C.  A.  109,  19  U.  S.  App.  291,  69  Fed. 
237 :  Jackson  v.  Oalvesfon,  B,  d  8,  A,  R.  Co. 
90  Tex.  372,  38  S.  W.  766;  Oulf,  C,  d  8.  F, 
R.  Co,  v.  Wood  (Tex.  Civ.  App.)  63  S.  W. 
164 ;  Oulf,  C,  d  8,  F,  R,  Co.  v.  Marchand,  24 
Tex.  Civ.  App.  47,  57  S.  W.  860. 

Mr.  Justice  Peckliaiii,  after  makinff  the 
foregoing  statement  of  facts,  delivered  the 
opinion  of  the  court: 

Two  grounds  have  been  urged  upon  the 
court  for  reversing  this  judgment  and  grant- 
ing a  new  trial:  One  was  that  the  negli- 
gence of  the  railway  company,  if  any,  was 
that  of  a  fellow  servant,  for  which  it  was 
[859]not  liable;  and  (2)  that  there  *wa8  no  evi- 
dence of  the  negligence  of  the  foreman,  in 
failing  to  discover  the  maul  or  hammer  upon 
the  bridge,  sufficient  to  warrant  the  jury  in 
finding  a  verdict  for  the  plaintiff. 

The  right  to  maintain  this  action  Is 
founded  upon  a  statute  of  Texas,  the  ma- 
terial sections  of  which  read  as  follows: 

"Art.  4660^.  All  persons  engaged  in  the 
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service  of  any  person,  receiver,  or  corpora- 
tion controlling  or  operating  a  railroad  or 
street  railway,  the  lines  of  which  shall  b» 
situated  in  whole  or  in  part  in  this  state,, 
who  are  intrusted  by  such  person,  receiver, 
or  corporation  with  the  autnoribr  of  super- 
intendence, control,  or  command  of  other 
servants  or  employees  of  such  person,  re- 
ceiver, or  corporation,  or  with  the  authority 
to  direct  any  other  employee  in  the  perform- 
ance of  any  duty  of  such  employee,  are  vice* 
principals  of  such  person,  receiver,  or  cor- 
poration, and  are  not  fellow  servants  with 
their  coemployees. 

"Art.  4660^.  All  persons  who  are  engaged 
in  the  common  service  of  such  person,  re- 
ceiver, or  corporation  controlling  or  operat- 
ing a  railroad  or  Street  railway,  and  who 
while  so  employed  are  in  the  same  grade  of 
employment,  and  are  doing  the  same  charac- 
ter of  work  or  service,  and  are  working  to- 
gether at  the  same  time  and  place  and  at 
the  same  piece  of  work  and  to  a  oomrooi» 
purpose,  are  fellow  servants  with  each  other. 
Employees  who  do  not  come  within  the  pro- 
visions of  this  article  shall  not  be  consid- 
ered fellow  servants."  Sayles's  Civil  Stat» 
(Tex.)  1807. 

With  reference  to  this  statute,  counsel  for 
the  defendant  requested  the  court  to  ch&rg» 
the  jury  that — 

"Although  Welsh,  the  bridge  foreman, 
may  have  been,  in  law,  the  representative  of 
the  company,  yet,  if  they  find  that  the  act  of 
examining  the  track,  as  the  train  might  bo 
approaching,  for  the  purpose  of  ascertaining 
whether  or  not  any  obstruction  was  upon  or 
near  it,  was  a  duty  that  may  be  expected  to 
be  performed  by  any  one  of  the  men,  irre- 
spective of  his  grade  or  rank;  that  is  to 
say,  by  the  foreman  and  men  alike  as  c(cca- 
sion  and  circumstances  may  require, — then, 
in  any  such  event,  the  act  or  duty  of  Welsh 
in  this  respect  was  one  which  existed  be- 
tween fellow  servants,  and  defendant  would 
not  be  liable  for  the  negligent  acts  of  Welsh 
in  this  respect,  if  any  there  were." 

*This  charge  was  refused,  and  counsel  for[80O) 
defendant  excepted. 

The  court  did  charge  that  the  foreman  of 
the  bridge  gang  was,  under  the  evidence, 
the  vice  principal  of  the  defendant  company. 
This  charge  was  duly  excepted  to  by  de- 
fendant's counsel. 

Defendant  contends  that  if  the  neglig^enee 
which  caused  the  accident  was  the  failure 
of  the  foreman  to  see  the  maul  or  hammer 
upon  the  bridge  and  to  remove  it,  it  was  not 
the  failure  to  perform  a  dut^  peculiar  to 
him,  the  foreman,  and  specially  imposed 
upon  him  as  such  foreman  within  the  mean- 
ing of  article  4560^^,  because  it  was  a  duty 
resting  equally  upon  all  the  members  of  tho 
bridge  gang.  The  testimony  in  regard  to 
this  question  leaves  no  doubt  as  to  the  duty 
of  the  foreman,  although  it  also  appeared 
that  when  a  man  was  using  tools  and  got 
through  with  them  he  was  supposed  to  put 
them  out  of  the  way  where  a  train  would 
not  strike  them,  and  it  was  his  business  to 
do  so.  The  evidence  showed,  in  addition* 
that  it  was  the  special  business  of  the  fore- 
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man  to  see  that  the  track  was  unobstructed 
on  the  bridge  when  a  train  was  about  to 
cross,  and  that,  although  the  men  were  sup- 
posed to  see  that  the  track  was  clear,  it  was 
the  foreman's  business  to  supervise  them  and 
see  that  the  men  left  a  clear  track  as  the 
train  came  on.  This  was  his  duty  as  fore- 
man, and  not  as  fellow  workman;  and  the 
duty  of  care  on  the  part  of  the  workmen 
under  him  to  keep  the  tools  off  the  track 
when  the  train  came  on  the  bridge  in  no  de- 
^ee  lessened  the  duty  of  the  foreman  to  see 
that  the  men  under  him  did  as  they  ought, 
■and  that  a  free  and  unobstructed  track  was 
left  for  the  train.  In  other  words,  it  was 
the  special  duty  of  the  foreman,  as  such,  to 
see  that  the  men  performed  their  duty. 

The  negligent  act  of  the  foreman  did  not 
arise  in  the  performance  of  the  duty  of  a 
mere  servant,  although  each  servant  was  un- 
der an  obligation  to-be  careful,  but  it  was 
the  negligent  act  of  the  vice  principal  in  the 
performance  of  his  duty  as  such.  As  it  was 
the  special  duty  of  the  foreman  to  see  that 
the  men  performed  their  duty,  his  neglect  so 
to  do  was  the  neglect  of  a  duty  which  he 
owed,  not  as  feHow  servant,  but  as  vice 
principal  within  the  statute  above  cited. 

Upon  the  second  ground,  we  are  of  opin- 
{361]  ion  that  there  was  *evidence  sufficient  to  go 
to  the  jury  upon  the  question  of  the  negli- 
gence of  the  foreman  in  failing  to  discover 
the  maul  upon  the  bridge  immediately  prior 
to  the  passage  of  the  train.  The  foreman 
himself  swears  that  he  did  look  along  the 
track  just  prior  to  the 'Coming  of  the  train, 
and  that  he  did  no|;  see  anv  obstruction  on 
the  track,  and  did  not  see  the  spike  maul  in 

Question.  Whether  ho  looked  or  not  is,  un- 
cr  the  evidence,  one  of  the  material  facts 
in  the  case.  He  says  that  he  did,  but  we 
are  of  opinion  that  other  facts  proved  in  the 
case  were  of  such  a  character  as  to  make  it 
proper  to  submit  the  question  to  the  jury. 
The  foreman's  evidence  was  that  of  a  some- 
what interested  witness.  If  the  foreman 
did  in  fact  neglect  to  perform  his  duty  by 
looking  over  the  track  lust  prior  to  the  com- 
ing of  itie  train  for  the  purpose  of  seeing 
that  the  Inridge  was  clear  of  obstructions,  it 
might  be  quite  a  serious  matter  for  him  in 
bis  future  relations  with  the  company.  At 
any  rate,  no  man  is  an  absolutely  disinter- 
ested witness  where  his  testimony  relates  to 
the  question  of  the  performance  or  nonper- 
formance of  a  duty  which  he  owed  on  ao- 
oount  of  the  position  which  he  occupied.  It 
was,  therefore,  a  question  for  the  jury  as  to 
what  measure  of  credence  should  be  given 
to  his  testimony.  Of  course,  the  mere  ab- 
sence of  evidence  that  the  foreman  did  his 
duty  would  not  be  equivalent  to  evidence,  di- 
rect or  circumstential,  that  he  did  not,  and 
it  rested  with  the  plaintiff  to  show  negli- 
gence of  the  foreman  for  which  the  defend- 
ant would  be  liable. 

Hut  there  are  certain  facts  proved  in  this 
«a8e  which  we  think  renderea  it  necessary 
to  submit  the  question  of  negligence  to  the 
Jury,  notwithstanding  the  testimony  of  the 
foreman.  We  have  here  a  bridge  not  more 
than  60  or  65  feet  long, — an  open  top  bridge, 
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the  surface  of  which  was  plain.  The  ties 
for  the  rails  were  the  usual  distance  apart, 
and  there  was  nothing  on  top  of  them  ex- 
cept the  rails  themselves.  The  guard  rails 
were  10  inches  from  the  track  and  parallel 
with  it,  and  they  stood  up  about  4  inches 
above  the  ties.  There  was,  therefore,  noth- 
ing to  obstruct  or  prevent  the  view  of  the 
length  of  the  bridge  by  anyone  at  either 
end,  and  nothing  to  prevent  the  discovery  of 
the  maul  if  the  glance  of  the  individual  were 
anything  more  than  casual  or  formal.  The 
maul  could  not  *have  been  hidden  between  [368] 
the  track  and  the  guard  rails  so  as  not  to 
be  above  the  track,  for  if  the  maul  were 
lower  than  the  track,  the  train  could  not 
have  hit  it,  as  it  is  perfectly  clear  that  any- 
thing lower  than  the  surface  of  the  track 
could  not  be  struck  by  the  train.  So  it 
would  seem  quite  obvious  that  if  anyone  in 
the  position  of  the  foreman  had  looked,  it 
would  have  been  possible  for  him  to  have 
discovered  this  maul  if  it  were  there.  Was 
it  there?  Workmen  had  been  using  the 
maul  on  the  bridge  during  the  morning  and 
a  few  moments,  not  more  than  ten  or  fifteen 
minutes,  prior  to  the  crossing  of  the  train. 
The  maul  was  struck  by  it  and  hurled  with 
great  force,  sufficient  to  break  the  handle, 
against  the  plaintiff,  who  was  standing  near 
the  east  ena  of  the  bridce.  Tlie  man  who 
was  known  to  have  used  the  maul  a  few  min- 
utes before  the  arrival  of  the  train  says  him- 
self that  he  has  no  recollection  of  what  he 
did  with  it.  Now,  whether  the  maul  were 
left  exactly  on  the  bridge,  or  just  off  the 
bridge,  and  so  near  the  track  as  to  be  struck 
by  the  passing  train,  it  is  not  necessary  to 
determine,  because  if  it  had  been  left  m  a 
position  just  off  the  bridge,  and  yet  so  near 
the  track  as  to  be  struck  by  the  train,  the 
failure  of  the  foreman  to  see  it  and  have  it 
removed  was  the  same  as  if  it  had  been  on 
the  bridge.  The  maul  being  left  so  that  it 
was  struck  by  the  train  and  hurled  against 
the  plaintiff,  the  failure  of  the  foreman  to 
see  it  mi^ht  have  been  found  by  the  jury  to 
be  a  negligent  failure,  and,  it  being  his  duty 
to  see  tnat  the  track  was  kept  clear  for  the 
passage  of  trains,  that  failure  waa  a  neglect 
which  was  the  proximate  cause  of  the  in- 
jury. To  be  sure,  it  was  negligence  on  the 
part  of  the  servant  who  left  the  tool  there 
m  the  first  place,  but  after  such  negligence 
had  occurred  the  duij  of  the  foreman  arose, 
and  he  had  plenty  oi  time  in  which  to  per- 
form it,  to  overlook  the  bridge  where  the 
track  was  and  see  that  there  was  no  obstruc- 
tion for  the  passing  train,  and  his  failure  to 
look,  or,  looking,  to  discover  the  obstruction, 
thus  became  the  immediate  and  proximate 
cause  of  the  injury  which,  followed. 

There  is  no  other  cause  assignable  for  this 
injury  than  the  fact  that  the  train  did  strike 
the  maul,  and  that  fact  is  proved  from  the 
fact  that  it  was  thrown  in  the  direction  in 
which  the  train  was  going.  Ck)unsel  for  the 
defendant  admite  that  the  evidence  *shows[363] 
that  fact,  but  he  avers  that  it  does  not  ap- 
pear that  the  maul  was  in  such  a  position 
as  to  convict  the  foreman  of  negligence  in 
not  discovering  it,  and  as  to  that  fact  coun- 
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sel  insists  that  the  negligence  of  the  fore- 
man is  disproved  by  the  uncontradicted  tes- 
timony. 

The  facts  already  stated  rendered  it  nec- 
essary, in  our  judgment,  to  submit  the  ques- 
tion  to  the  jury  as  to  the  negligence  of  the 
foreman,  even  although  he  testified  that  he 
looked  and  did  not.  discover  any  obstacle  on 
the  bridge. 

These  two  are  the  propositions  particu- 
larly argued  before  us.  We  do  not  see  in 
them  any  ground  for  disturbing  the  verdict 
•  of  the  jury. 

We  have  looked  at  the  other  exceptions 
taken  in  the  course  of  the  trial,  and  are  of 
opinion  that  they  do  not  show  any  error  re- 
quiring a  reversal  of  the  judgment,  and  it 
t   U  tl^erefore  affirmed. 


UNION  STEAMBOAT  COMPANY,  Claim- 
ant of  the  Propeller  New  York,  Peti- 
tioner, 

V. 

ERIE    &   WESTERN  TRANSPORTATION 
COMPANY  et  oI.t 

(8eo  S.  C.  Reporter's  ed.  363-370.) 

Appeal — construction  of  mandate  —  decree 
in  conformity  xcith  opinion — statutes — re- 
peal by  implication. 

t,  A  mandate  from  the  Supreme  Court  of  the 
tJDlted  States,  which  directs  the  entry  of  a 
decree  lo  conformity  with  Its  opinion  divid- 
ing the  damages  caused  In  a  collision  between 
vessels  held  In  fault,  but  leaving  nndlstorbed 
a  judgment  obtained  bj  the  owners  of  tbe 
cargo  against  one  of  such  vessels  for  the  full 
amount  of  their  damages,  does  not  require 
that  such  decree  provide  for  the  recoupment 
t>7  the  latter  vessel  of  one  half  of  the  dam- 
ages to  such  cargo  from  the  moiety  of  dam- 
ages awarded  to  the  other  vessel. 

S.  The  rate  of  interest  on  Judgments  and  de- 
crees, fixed  in  Michigan  at  7  per  cent  by  a 
statute  originally  enacted  In  1888  and  carried 
forward  In  the  various  compilations  of  the 
statutes  of  that  state,  was  not  changed  by  a 
statute  enacted  In  1891.  which,  according  to 
its  title,  was  one  to  regulate  the  interest  of 
money  on  account  and  Interest  on  money 
judgments,  but  which  actually  provided  only 
for  Jhe  redaction  of  the  rate  of  "Interest  of 
money"  to  6  per  cent,  and  which  was 
amended  by  the  act  of  September  22,  1899, 
by  a  farther  reduction  of  such  rate  to  5  per 
cent. 

[No.  97.] 

Argued    December    i,    2,    1902.     Decided 

March  9,  190S. 
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N   WRIT   of   Certiorari   to   the  United 
States  Circuit  Court  of  Appeals  for  the 


t  This  case  is  reported  by  the  Official  Report- 
er under  the  title  of  **The  Conemaugh.'* 

NOTB.— Oa  repeal  of  statutes  hy  implioatUm 
— see  notes  to  State  v.  Massey  (N.  C.)  4  L.  R. 
A.  300;  PIrst  Nat.  Bank  v.  Weidenbeck,  88  C. 
C.  A.  186;  and  United  States  v.  856  Caddies 
of  Tobacco,  20  L.  ed  U.  S.  235.  • 
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Sixth  Circuit  to  review  a  decree  which  af- 
firmed a  decree  of  the  District  Court  for 
the  Eastern  District  of  Michigan  entered  in 
pursuance  of  a  mandate  from  the  Supreme 
Court  of  the  United  States.     Affirmed. 

See  same  case  below,  47  C.  C.  A.  232,  108 
Fed.  102. 


Statement  hj  Mr.  Justice  MeKemiuis 

*The  facts  of  this  case  are  fully  set  out  in  [304) 
previous  decisions  of  this  court.     175  U.  S. 
187,  44  L.  ed.  120,  20  Sup.  a.  Rep.  67;  178 
U.  S.  317,  44  L.  ed.  1084,  20  Sup.  Ct  Rep. 
904. 

The  steamer  Conemaugh,  owned  hj  re- 
spondents, and  the  propeller  New  York, 
owned  by  the  petitioner,  collided  in  the  De- 
troit  river,  November  11,  1891.  The  Cone- 
maugh for  herself,  and  as  bailee  of  her  car- 
go, filed  a  libel  against  the  New  York  for 
the  sum  of  $70,000  damages  in  the  district 
court  for  the  eastern  district  of  Michigan. 
Subsequently,  certain  imderwriters  of  the 
cargo  of  the  Conemaugh  filed  an  interven- 
ing petition  in  the  cause.  Subsequently, 
the  New  York,  for  damages  sustained  by 
her,  filed  a  cross  libel  against  the  Cone- 
maugh for  $3,000  damages,  sustained  by 
the  New  York  in  the  collision.  No  answer 
was  filed  to  this  cross  libel. 

The  district  court  held  the  New  York  to 
have  been  solely  in  fault,  and  passed  a  de- 
cree against  her.  The  circuit  court  of  ap- 
peals for  the  sixth  circuit  reversed  the  de- 
cree of  the  district  court  on  the  ground  that 
the  Conemaugh  had  been  solely  in  fault,  and 
adjudged  that  her  owners  pay  the  ownera 
of  the  New  York,  petitioners  here,  the  dam- 
ages sustained  by  the  New  York.  The  case 
was  then  brought  here  by  certiorari,  and 
both  vessels  were  pronounced  to  have  been 
in  fault.  The  decrees  of  the  lower  courta 
were  reversed  and  the  damages  caused  by 
the  collision  ordered  to  be  divided.  The> 
following  is  the  material  part  of  the  judg- 
ment  and  mandate: 

"On  consideration  whereof,  it  ii  now  or- 
dered, adjudged,  and  decreed  by  this  court 
that  the  decree  of  the  said  United  State* 
circuit  court  of  appeals  in  the  cause  be  and 
the  same  is  hereby  reversed;  the  claimant 
of  the  Conemaugh  and  the  claimant  of  the- 
New  York  each  to  pay  one  half  of  all  coata 
in  this  cause. 

"And  that  the  said  Erie  &  Western 
Transporftition  Company  recover  against 
the  Union  Steamboat  Company  $276.76  for 
one  half  of  the  costs  herein  expended,  and 
have  execution  therefor. 

"And  it  is  further  ordered  that  this  cause 
be  and  the  same  is  hereby  remanded  to  the 
district  court  of  the  United  States  for  the 
eastern  district  of  Michigan,  with  direction 
to  enter  a  decree  in  conformity  with  the 
opinion  of  this  courts  with  interest  *from[865) 
July  3,  1896,  until  paid,  at  the  same  rate 
per  annum  that  decrees  bear  in  the  courta 
of  the  state  of  Michigan.** 

Upon  the  return  of  the  ease  to  the  dis- 
trict court,  that  court  made  its  decree  in  fa- 
vor of  the  several  intervening  underwriters 
upon  the  cargo  for  their  respective  claims, 
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with  interest  at  7  per  cent  from  July  3, 
1896.  The  court  also  decreed  that  the  own- 
W9  of  the  cargo  and  their  underwriters, 
other  than  the  interveners,  by  reason  of  the 
collision,  sustained  damages  in  the  sum  of 
$19,627.67,  "for  which  the  said  Erie  & 
Western  Transportation  Company  appears 
in  this  suit  as  trustee  only."  And  it  was 
adjudged  and  decreed  'i;hat  said  trustee  re- 
cover from  the  said  Union  Steamboat  Com- 
pany and  its  surety,  in  trust,  for  the  said 
owners  of  and  underwriters  on  cargo,  the 
aforesaid  sum  of  $19,627.67,  with  interest 
thereon  at  the  rate  of  7  per  cent  per  annum 
from  July  3,  1896,  until  paid,  and  that  it 
have  execution  therefor." 

Judgment  was  also  given  in  favor  of  the 
Conemaugh  for  one  half  of  the  damages  of 
that  steamer^  less  one  half  of  the  damages 
of  the  New  York,  with  interest. 

At  the  hearing  in  the  district  court  on 
the  return    of    the   mandate  the  petitioner 
"submitted  a  decree  to  the  effect  that  both 
vessels  were  in  fault  for  the  collision^  and 
that   the    damage    resulting   therefrom   be 
equally  divided  between  the  Erie  &  Western 
Transportation     Company,    owner    of    the 
Conemaugh,  and  the  Union  Steamboat  Com- 
pany, owner  of  the  New  York;  that  such 
damages  amounted  in  all  to  the  sum  of  $74,- 
319.49,  of  which  certain  intervening  imder- 
writers  of  the  cargo  were  entitled  to,  and 
recovered    from     the    steamboat   company, 
$19,841.56;    that    the    transportation  com- 
pany, as  trustees  for  the  underwriters  and 
owners  of  the  cargo  of  the  Conemaugh,  not 
intervening,  suffered  damages    in    the   siun 
of  $19,627.67;  that,  as  owner  of  the  propel- 
ler, it  had  suffered  damages  in  the  sum  of 
$30,508.46,    aggregating   the   sum    of    $50,- 
136.13;   that    the    transportation    company 
recover     of     the     petitioner     one    half    of 
$.50,136.13,  less  one  half  the  sum  of  $19,- 
841.56,  decreed  to  be  paid  to  the  intervening 
petitioners,  etc. 

"The  court,  however,  declined  to  ^iter 
this  decree;  refused  to  permit  the  petition- 
Mi  er  to  recoup  any  sum  that  it  might  pay  *to 
the  owners  or  underwriters  of  the  cargo  of 
the  Conemaugh,  from  any  sum  that  was  due 
from  the  steamboat  company  for  damages 
sustained  by  the  Conemaugh,  so  that  such 
company  was  compelled  to  pay  of  the  total 
damages  about  76  per  cent  instead  of  50 
per  cent."  178  U.  S.  317,  318,  44  L.  cdL 
1084,  20  Sup.  Ct.  Rep.  904. 

The  action  of  the  district  court  was  af- 
firmed by  the  circuit  court  of  appeals  (47 
C.  C.  X.  232,  108  Fed.  102),  and  the  case 
was  then  brought  here. 

Jf r.  O.  £•  Kremer  argued  the  cause,  and, 
with  Mesara.  F.  0.  Harvey  and  W,  0.  John- 
Ma,  filed  a  brief  for  petitioner: 

Any  provision  of  an  act,  directly  or  indi- 
rectly relating  to  the  subject  expressed  in 
the  title,  and  having  a  natural  connection 
therewith,  and  not  foreign  thereto,  should 
be  embraced  by  it. 

Rycraon  v.  Utley,  16  Mich.  278. 

Under  the  Constitution  of  Michigan  the 
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title  of  an  act  is  significant,  and  usually 
controlling  in  determining  its  scope. 

McKellar  v.  Detroit,  57  Mich.  158,  68  Anu 
Rep.  357,  23  N.  W.  621. 

The  body  of  the  act  must  reasonably  har> 
monize  with   the  title. 

Booth  V.  Eddy,  38  Mich.  245;  Baiea  v.  ^c^ 
aon,  49  Mioh.  459,  13  N.  W.  817;  Narthweat- 
em  Mfg,  Co.  v.  Chamhera,  58  Mich.  381,  65- 
Am.  Rep.  693,  25  N.  W.  372;  McKellar  v. 
Detroit,  57  Mich.  158,  58  Am.  Rep.  357,  23 
N.  W.  621. 

Mr.  Harrey  D.  Oonlder  argued  the 
cause,  and,  with  Meaara.  8.  H.  Holding  and 
F.  8.  Masterly  filed,  a  brief  for  respondents: 

The  stereotyped  phrase  of  the  mandate, 
"as  according  to  right  and  justice  and  the 
laws  of  the  United  States  ought  to  be  had,'^ 
did  not  authorize  the  district  court  to  de- 
part in  any  respect  from  the  judgment  of 
this  court. 

Re  Waahington  d  G.  R.  Co.  140  U.  S.  91, 
35  L.  ed.  339,  11  Sup.  Ct.  Rep.  673;  Qainea^ 
V.  Kugg,  148  U.  S.  228,  auh  nom.  Oainea  v. 
Caldwell,  37  L.  ed.  432,  13  Sup.  Ct.  Rep. 
611. 

The  district  court  could  not  revise  or  con- 
sider in  any  respect  the  decision,  and  was- 
entirely  without  authority  to  admit  "new 
matter,"  had  such  been  proffered,  without 
leave  of  this  court. 

Re  Potla,  166  U.  S.  263,  41  L.  ed.  994,  17 
Sup.  Ct.  Rep.  520. 

This  was  an  admiralty  cause  brought  to 
this  court  on  writ  of  certiorari,  and  treated 
as  if  on  appeal;  all  questions  presented  in 
the  case  were  here  decided,  and  the  decree 
entered  in  pursuance  of  the  mandate  waa 
the  decree  of  this  court. 

Stewart  v.  8alamon,  97  U.  S.  361,  24  L.  ed. 
1044 ;  Humphrey  v.  Baker,  103  U.  S.  736,  2^ 
L.  ed.  456;  Southard  v.  Ruaaell,  16  How. 
547,  14  L.  ed.  1052.' 

There  was  no  power  in  the  district  court 
to  allow  new  pleading,  amendments,  or  re- 
hearing; and  silence  upon  any  point  involved 
in  the  case  would  have  to  be  taken  as  a  de- 
nial of  the  point. 

Re  WMhington  d  0,  R.  Co.  140  U.  S.  91,. 
35  L.  ed.  339,  11  Sup.  Ct.  Rep.  673;  Texaa^ 
d  P.  R.  Co.  V.  Anderaon,  149  U.  S.  237,  37 
L.  ed.  717,  13  Sup.  Ct.  Rep.  843. 

An  ei|>peal  from  a  decree  entered  by  the 
court  below  in  accordance  with  the  mandate 
of  the  appellate  court  cannot  be  maintained. 

Aapen  Min.  d  Smelting  Co.  v.  Billinga,  150 
U.  S.  31,  37  L.  ed.  986,  14  Sup.  Ct.  Rep.  4. 

Mr.  Wilhelmns  Mynderse  argued  the 
cause  and  filed  a  brief  for  interveners: 

The  only  proceedings  now  under  review 
are  those  taken  under  the  mandate  issued 
out  of  this  court  January  22,  1900. 

Sihbald  v.  United  Statea,  12  Pet.  488,  9- 
L.  ed.  1167;  The  Lady  Pike,  96  U.  S.  461, 
auh  nom.  Pearce  v.  Oer mania  Ina.  Co.  24  L. 
ed.  672;  The  Nueatra  Senora  de  Regla,  10& 
U.  S.  101,  aub  nom.  United  Statea  v.  The 
Nueatra  Setiora  De  Regla,  27  L.  ed.  666,  2 
Sup.  Ct.  Rep.  287 ;  Kreiger  v.  Shelby  R.  Co, 
125  U.  S.  39,  31  L.  ed.  676,  8  Sup.  Ct.  Rep. 
752;  Egan  v.  Ha^t,  165  U.  S.  188,  41  L.  ed. 
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CvSO,  17  Sup.  Ct.  Rep.  300;  Thompson  t. 
Maxwell  Land  Grant  d  R.  Co.  168  U.  S.  451, 
42  L.  ed.  530,  18  Sup.  a.  Rep.  121;  Ew 
parte  Union  8,  B.  Co,  178  U.  S.  317,  44  L. 
•ed.  1084,  20  Sup.  Ct.  Rep.  904. 

The  repeal  of  a  statute  is  not  to  be  effected 
by  inference  or  by  implications,  but  only  by 
•express  legislation. 

Roaencrana  v.  United  States,  165  U.  S. 
257.  41  L.  ed.  708,  17  Sup.  Ct.  Rep.  302. 

While  the  title  of  an  act  should  not  be 
altogether  ignored,  and  may  afford  a  key  to 
xinl<H^  the  meaning  of  a  very  doubtful  stat- 
ute, yet  it  cannot  be  used  to  extend  the  pro- 
visions of  an  act  so  as  to  include  within  its 
«cope  that  which,  without  such  aid,  would 
plainly  not  be  included. 

Madden  v.  Barney,  5  Wall.  107,  18  L.  ed. 
:518;  Ooodlett  v.  Louisville  d  N.  R,  Co.  122 
U.  S.  301,  30  L.  ed.  1230,  7  Sup.  Ct.  Rep. 
1254;  United  States  ▼.  Palmer,  3  Wheat. 
610,  4  L.  ed.  471. 

Air,  F,  H,  Canfield  filed  a  brief  for  under- 
writers who  originally  intervened  in  the  dis- 
trict court: 

Repeals  by  implication  are  not  favored; 
the  rule  being  that  there  must  be  a  positive 
repugnancy  between  the  provisions  of  the 
new  statute  and  those  of.  the  old,  in  order 
to  work  a  repeal  by  implication. 

Rosenorans  v.  United  States,  165  U.  S. 
^7,  41  L.  ed.  708,  17  Sup.  Ct.  Rep.  302; 
People  V.  Hanrahan,  75  Mich.  622,  4  L.  R. 
A.  751,  42  N.  W.  1124;  Rice  v.  Hosking,  105 
Mich.  303,  63  N.  W.  311;  Brown  v.  McCor- 
snick,  28  Mich.  215;  Connors  v.  Carp  River 
Iron  Co.  54  Mich.  168,  10  N.  W.  938;  Lake 
Superior  Ship  Canal,  R.  d  Iron  Co.  v.  Aplin, 
70  Mich.  353,  44  N.  W.  616;  Regents  of 
Vniversity  v.  Auditor  General,  109  Mich. 
134,  66  N.  W.  956;  Wood  v.  United  States, 
16  Pet.  342,  10  L.  ed.  987;  Chew  Heong  v. 
United  States,  112  U.  S.  540,  28  L.  ed.  773, 
^  Sup.  Ct.  Rep.  255 ;  Frost  v.  Wenie,  157  U. 
S.  46,  39  L.  ed.  614,  15  Sup.  Ct.  Rep.  532. 

There  is  no  inconsistency  or  conflict  be- 
tween a  statute  which,  in  terms,  provides  for 
interest  on  judgments  or  decrees,  and  one 
which  fixes  the  rate  of  interest  in  matters 
-of  contract,  and  prescribes  a  penalty  for 
usury.  The  two  may  well  exist  together  in 
perfect  harmony.  ^ 

Henderson's  Tobacco,  11  Wall.  o52,  suh 
nom.  United  States  v.  ^5^  Caddies  of  Tohao- 
CO,  20  L.  ed.  235;  United  States  v.  Tynen, 
11  Wall.  92,  20  L.  ed.  154;  South  Carolina 
V.  Stoll,  17  Wall.  431,  21  L.  ed.  654. 

If  the  act  is  read  without  the  title,  no 
-one  would  suppose  that  it  was  intended  to 
include  either  judgments  or  decrees  in  chan- 
cery. The  title  of  an  act  furnishes  but  little 
aid  in  its  construction.  It  cannot  extend  its 
effect  or  meaning  beyond  the  scope  of  the 
text  or  body  of  the  act  itself. 

Hodden  v.  Harney,  5  Wall.  107,  18  L.  ed. 
^18;  United  States  v.  Church  of  the  Holy 
Trinity,  36  Fed.  304 ;  Wilson  v.  Spaulding, 
19  Fed.  304;  United  States  v.  Palmer,  3 
Wheat.  610,  4  L.  ed.  471;  Northern  P.  R. 
-Co.  V.  Borden,  46  Fed.  592;  Goodlett  v. 
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Louisville  d  N.  R.  Co.  122  U.  S.  301,  30  L. 
ed.  1230,  7  Sup.  Ct.  Rep.  1254. 

The  decisions  of  the  supreme  court  of  th« 
state  regard  S  4865  as  being  still  in  force. 

Hayden  v.  Hefferan,  99  Slich.  262,  58  N. 
W.  59 ;  Flint  d  P,  M,  R,  Co.  v.  State  Audi- 
tors, 102  Mich.  500,  60  N.  W.  773. 

Mr.  Justice  MoXeaaa  delivered  tht 
opinion  of  the  court: 

There  is  one  main  and  several  subsidiary 
propositions  asserted  by  petitioner.  The 
main  proposition  is  that  in  all  cases  of  col- 
lision, if  both  vessels  are  in  fault,  the  dam- 
ages resulting  are  to  be  equally  divided  be- 
tween the  owners  of  the  vessels. 

The  subsidiary  propositions  are  that  if 
one  of  the  offending  vessels  pay  more  than 
half  the  damages  to  a  third  or  innocent 
party  she  may  recoup  or  set  off  such  excess 
against  any  claim  for  damages  which  the 
other  vessel  may  have  without  bringing  in 
the  other  vessel  as  a  codefendant  under  ad- 
miralty rule  59,  or  filing  other  pleadings 
than  an  answer  to  the  libel.  In  such  case 
it  is  insisted  that  all  the  parties  are  before 
the  court.  And  further,  tnat  it  is  not  nec- 
essary upon  an  appeal  to  the  circuit  court 
of  appeals,  or  to  this  court,  that  the  plead- 
ings show  a  demand  for  recoupment, — tht 
hearing  in  both  courts  being  a  trial  de  novo. 

The  main  proposition  asserted  ma^  be 
conceded.  It  was  the  basis  of  our  decision 
when  the  case  was  here  on  the  first  certio- 
rari *and  determined  the  judgment  rendered.  [367] 
175  U.  8.  187,  44  L.  ed.  126,  20  Sup.  Ct. 
Rep.  67.  And  if  under  some  circumstances 
the  other  propositions  could  be  applied 
(which  is  not  necessary  to  decide),  th^ 
cannot  be  under  the  circumstances  of  this 
case.  The  petitioner  made  no  claim  for  a 
division  of  damages  upon  the  original  trial 
of  the  case.  It  asserted  its  own  innocence 
and  the  entire  guilt  of  the  Conemaugh,  and 
submitted  that  issue  for  judgment.  It 
sought  to  escape  all  liability,  not  to  divide 
liability,  and  on  the  issues  hence  arising 
judgments  were  entered  against  it,  not  only 
for  the  Conemaugh,  but  for  the  cargo  own- 
ers, some  having  intervened,  others  still  be- 
ing represented  by  the  Conemaugh.  Peti- 
tioners maintained  the  same  attitude  in  the 
circuit  court  of  appeals  and  in  this  court. 
After  the  decision  in  this  court  it  changed 
its  attitude,  and  for  justification  says  it 
had  no  earlier  opportunity  to  do  so.  It 
urges  that  the  decision  of  the  district  court 
was  completely  against  it;  the  decision  of 
the  circuit  court  completely  for  it;  and  that 
the  judgment  from  which  its  right  of  re- 
coupment arose  was  rendered  by  this  court. 

But  the  controversy  as  presented  by  the 
pleadings  was  not  only  b^ween  the  Cone- 
maugh and  the  New  York,  but  between  the 
latter  and  cargo,  and  this  court  did  not  dis* 
tuib  the  judgment  obtained  by^  the  cargo 
owners  asainst  the  New  York.  Explaining 
our  decision  we  said: 

'The  only  questions  decided  were  as  to 
the  respective  faults  of  the  two  vessels,  and 
the  claim  of  the  underwriters  upon  the 
Conemaush's  cargo,  that  they  wen^  entitled 
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to  a  recovery  to  the  full  amount  of  their 
dama<«es  against  the  New  York,  notwith- 
standing the  Conemaugh  was  also  in  fault 
for  the  collision.  This  claim  was  sustained, 
and  directions  given  to  enter  a  decree  in 
conformity  to  the  opinion  of  this  court." 

The  decree  against  it,  the  New  York  now 
aeeks  to  shift  in  part  to  the  owners  of  the 
Conemau^;  indeed,  not  to  shift  it,  but  vir- 
tually to  vacate  it  and  put  the  claims  of 
the  cargo  owners  into  controversy  with  the 
Conemaugh.  This,  we  think,  should  not  be 
done.  The  cargo  owners'  judgments  were 
affirmed  by  this  court,  as  we  have  seen,  and 
they  are  none  the  less  entitled  to  them  un- 
der the  circumstances  of  this  record,  al- 
Uiough  as  to  some  of  them  they  were  rep* 
168]  resented  by  the  Conemaugh.  The  *New 
York,  having  been  in  fault,  was  responsi- 
ble to  the  cargo,  and  if,  as  between  her  and 
the  Conemaugh,  phe  have  a  claim  for  re- 
coupment, the  way  is  open  to  recover  it. 
We  think  that  the  district  court  rightly 
construed  our  mandate. 

2.  Our  mandate  directed  that  a  decree  be 
entered  ''with  interest  from  July  3,  1896, 
until  paid  at  the  same  rate  per  annum  that 
decrees  bear  in  the  courts  of  the  state  of 
Michigan."  The  district  court  and  the  cir- 
cuit court  of  appeals  found  the  rate  to  be  7 
per  cent.    This  is  assigned  as  error. 

The  statute  which  provided  for  interest 
on  judgments  and  decrees  in  Michigan  at  7 
per  cent  was  enacted  in  1838,  and  has  been 
carried  forward  with  amendments  into  the 
various  compilations  of  the  statutes,  and 
appears  as  $  4865,  Compiled  Laws  of  Michi- 
gan of  1897.'  It  is  as  follows: 

"Interest  may  be  allowed  and  received 
upon  all  judgments  at  law,  for  the  recoveiy 
of  any  sums  of  money,  and  upon  all  decrees 
in  chancery  for  the  payment  of  any  sums  of 
money,  whatever  may  be  the  form  or  cause 
of  action  or  suit  in  which  such  judgment  or 
decree  shall  be  rendered  or  made;  and  such 
interest  may  be  collected  on  execution,  at 
the  rate  of  7  per  centum  per  annum :  Pro- 
videdy  That  on  a  judgment  rendered  or  any 
written  instrument,  having  a  different  rate, 
the  interest  shall  be  computed  at  the  rate 
specified  in  such  instrument  not  exceeding 
10  per  centum." 

This  section,  it  is  insisted  by  appellants, 
wa^  repealed  by  a  statute  passed  in  1891, 
which  statute  was  entitled  ''An  Act  to  Reg- 
ulate the  Interest  of  Money  on  Account,  In- 
terest on  Money  Judgments,  Verdicts,"  etc., 
and  provided  as  follows: 

"Sec.  1.  The  people  of  the  state  of  Michi- 
gan enact:  That  the  interest  of  money 
shall  be  at  the  rate  of  $6  upon  $100  for  a 
year,  and  at  the  same  rate  for  a  greater  or 
leas  sum,  and  for  a  longer  or  shorter  time, 
•except  that  in  all  cases  it  shall  be  lawful 
for  the  parties  to  stipulate  in  writing  for 
the  payment  of  any  rate  of  interest  not  ex- 
ceeding 8  per  cent  per  annum:  Propidedf 
That  this  act  shall  not  apply  to  existing 
189  U.  8.         U.  S.,  Book  47. 


contracts,  whether  the  same  be  either  due, 
not  due,  or  part  due." 

•"Sec.  4.  All  acts  or  parts  of  acts  contra- [369} 
vening  the  provisions  of  this  act  are  hereby 
repealed." 

Subsequently,  the  rate  was  reduced  to  6 
per  cent  by  a  statute  passed  September  22, 
1899,  which  reads  as  follows: 

"Sec.  1.  That  |  1  of  act  numbered  156 
of  Public  Acts  of  1891,  entitled,  'An  Act  to 
Regulate  the  Interest  of  Money,  on  Ac- 
count, Interest  on  Money  Judgments,  Ver- 
dicts,' etc.,  the  same  being  compiler's  | 
1594  of  volume  3  of  Howell's  Annotated 
Statutes,  and  §  4897  be,  and  the  same  is 
hereby,  amended  to  read  as  follows: 

"Sec.  1.  The  people  of  the  state  of  Michi- 
gan enact:  That  the  interest  of  money 
shall  be  at  the  rate  of  $5  upon  $l60  for  a 
year,  and  at  the  same  rate  for  a  greater  or 
less  sum,  and  for  a  longer  or  shorter  time, 
except  that  in  all  cases  it  shall  be  lawful 
for  the  parties  to  stipulate  in  writing  for 
the  payment  of  any  rate  of  interest  not  ex- 
ceeding 7  per  cent  per  annum:  Provided, 
That  this  act  shall  not  apply  to  existing 
contracts,  whether  the  same  be  either  due, 
not  due,  or  part  due." 

According  to  its  title  the  act  is  one  to 
regulate  the  interest  of  money  on  a^ccount 
and  interest  on  money  judgments.  Section 
1,  however,  provides  only  "that  the  interest 
of  money  shall  be  at  the  rate  of  $5  upon 
$100  for  a  year."  It  is  urged,  however, 
that  S  1  must  take  meaning  from  the  title 
of  the  act,  and  that  by  "interest  of  money  " 
is  meant  "interest  of  money  on  account" 
and  "interest  on  money  judgments,*'  and 
having  that  meaning  it  repeals  $  4865,  ath 
pra.  But  money  on  account  and  money 
judgments  are  distinguished  in  the  title, 
and  it  is  hard  to  suppose  that  the  former 
was  intended  to  include  the  latter  in  the 
body  of  the  act.  They  are  distinguished 
also  in  the  prior  statutes.  "Interest  of 
money"  was  provided  for  in  |  3  of  the  act 
of  1838  in  substantially  the  same  language 
as  in  the  acts  of  1891  and  1899,  and  it  la 
certain  that  it  was  not  intended  thereby  to 
include  interest  on  judgments  and  decrees. 
The  •latter  were  provided  for  in  §  8  of  thef^TO] 
act  of  1838,  which  became  §  4865,  and  as 
such  has  been  given  a  place  in  the  compiled 
laws  of  the  state  ever  since. 

If  it  is  anomalous,  as  ur^  by  counsel 
and  as  observed  by  the  circuit  court  of  ap- 
peals, for  legal  interest  in  the  state  to  be 
fixed  at  5  per  cent,  and  judgments  left  to 
bear  7  per  cent,  we  cannot  correct  the  anom- 
aly. Nor  can  we  regard  the  words  "inttir- 
est  of  money"  to  have  been  suddenly  given 
a  meaning  in  1801  or  1899  different  from 
that  which  they  had  borne  for  over  fifty 
years  in  the  statutes  of  the  state  with  the 
intention  to  work  by  implication  the  repeal 
of  a  provision  with  which  for  the  same 
length  of  time  they  were  regarded  as  con- 
sistent. 

Decree  affirmed. 
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HAKRIET  M.  ZANE,  Petitioner, 

V. 

COUKTY  OF  HAMILTON,  ILLINOIS. 

(8m  8.  C.  Reporter's  ed.  870-383.) 

Contracts— impairment  of  obligation — pur- 
chase in  reliance  on  the  decieions  of  state 
courts. 

A  pnrchaaer  of  conntj  bonds  iBsned  In  aid  of  a 
railroad,  under  the  sappoaed  authority  of  the 
act  Incorporating  the  road,  which  Is  subse- 
quently held  unconstitutional  by  the  state 
courts  because  the  proTlslons  for. the  trsns- 
fer  to  the  railroad  company  of  municipal 
subscriptions  in  aid  of  another  railroad  were 
not  within  Its  title,  has  no  contract  rights 
protected  by  the  Federal  Constitution  against 
impairment  because  the  purchase  was  made 
on  the  faith  of  prior  decisions  that  munici- 
pal subscriptions  to  railroad  stock  were  so 
far  germane  to  railroad  incorporation  as  not 
to  require  specific  mention  In  the  title  of  an 
act  providing  for  the  Incorporation  of  a 
lailroad. 

[No.  116.] 

Argued  and  submitted  December  S,   1902. 
Decided  April  6,  1903. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
SeveDth  Circuit  to  review  a  judgment  which 
affirmed  a  judgment  of.  the  Circuit  Court  for 
the  Northern  District  of  Illinois  sustaining 
a  demurrer  to  a  declaration  in  an  action  on 
municipal  bonds  issued  in  aid  of  a  railroad 
company.    Affirmed. 

See  same  case  below,  43  C.  C.  A.  416,  104 
Fed.  63. 

The  facta  are  stated  in  the  opinion. 

if  r.  OeorKo  A.  Saiidera  argued  the  cause 
and  filed  a  brief  for  petitioner. 

Mr.  J.  M.  Hamlll  submitted  the  cause 
for  respondent. 

Contentions  of  counsel  sufficiently  appear 
in  the  opinion. 

Mr.  Justice  McKeai&A  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  brought  in  the  United 
States  circuit  court,  for  the  southern  district 
of  Illinois  on  five  coupon  bonds  which  were 
issued  to  the  St.  Louis  ft  Southeastern  Rail- 
way Company,  under  a  statute  of  the  state 
of  Illinois.  The  petitioner  alleges  she  is  a 
bona  fide  purchaser  of  the  bonds.    A  copy  of 

Nora. — As  to  what  laws  are  void  as  impair- 
ino  oblioation  of  oontrvtctt — see  notes  to  Frank- 
lin County  Grammar  School  v.  Bailey  (Vt.)  10 
L.  B.  A.  405 ;  Fletcher  v.  Peck,  3  L.  ed.  U.  8. 
162;  KcCanna  ft  F.  Co.  v.  Citlzena*  Tniit  & 
Surety  Co.  24  C.  C.  A.  20;  and  Montana  Ore- 
Porchasiag  Co.  v.  Boston  A  li.  Consol.  Copper 
k  &  Min.  Co.  85  C.  C.  A.  12. 

As  to  change  c/  decision  of.  state  court  as 
impairing  ohUgation  of  contraot—se^  notes  to 
Los  Angeles  v.  Los  Angeles  City  Water  Co. 
44  L.  ed.  n.  S.  880,  and  Allen  v.  Allen  (Cal.) 
16  L.  R.  A.  646. 
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the  bonds  is  inserted  in  the  margin.!  The' 
following  is  a  copy  of  the  coupons  attached 
to  the  bonds: 

■ 

*35.00.  35.00  [370] 

McLeansboro,  Hamilton  County,  Illinois. 

January  1st,  1872. 
The  County  of  Hamilton,  in  the  State  of 
Illinois,  promises  to  pay  the  sum  of  thirty- 
five  dollars  on  the  first  day  of  January* 
1892,  lawful  money  of  the  United  States  of 
America,  being  six  months'  interest  on  bond 
No.  46  for  one  thousand  dollars,  issued  on 


f  United  States  of  America. 
No.  86b  I1.000.0O 

Bond  of  f 

Hamilton  Coanty.  \ 

Interest  seven  per  cent.    Payable  semiannually. 
State  of  Illinoia 

Know  all  men  by  these  presents,  that  tbe 
connty  of  Hamilton,  in  tbe  state  of  Illinois,  ac^ 
knowledges  itself  Indebted  and  firmly  bound  t<^ 
tbe  St.  Louis  &  Southeastern  Railway  Company,, 
or  bearer,  in  the  sum  of  one  thoasand  dollars,, 
lawful  money  of  the  United  States  of  America,, 
which  sum  said  county,  for  value  received,  prom- 
ises to  pay  the  said  company,  or  bearer.  In  the- 
clty  and  state  of  New  York,  twenty  years  after 
date,  payable  at  any  time  before  this  bond  be- 
comes due  after  five  years  at  the  pleasure  of 
said  coanty  of  Hamilton,  with  Interest  thereon 
from  the  date  hereof  at  the  rate  of  seven  per 
cent  per  annum,  payable  semiannually  on  the* 
first  days  of  Januaiy  and  July  in  each  year,  od 
the  presentation  and  surrender,  at  the  place  Id 
said  city  of  New  York  where  the  treasurer  of 
the  state  of  Illinois  pays  the  interest  and  debt 
of  said  state,  of  the  coupons  hereto  attached  a» 
they  severally  become  due. 

This  bond  Is  one  of  two  hundred  of  like  tenor 
and  amount,  of  same  issue,  and  It  is  issued  un- 
der and  by  virtue  of  the  authority  given  by  a 
majority  of  all  the  legal  voters  In  said  county^ 
by  their  votes,  at  an  election  held  In  said  coun- 
ty, pursuant  to  law,  on  the  third  day  of  Novem- 
ber, A.  0.  1868,  and  also  by  the  authority  given 
by  the  provisions  of  an  act  of  the  general  assem- 
bly of  the  state  of  Illinois,  in  force  March  10,. 
A.  D.  1869,  entitled  *'An  Act  to  Incorporate  the 
St.  Louis  ft  Southeastern  Railway  Company.*' 

This  bond  is  also  issued  under  the  provision* 
of  an  act  of  the  general  assembly  of  the  state  of 
Illinois,  in  force  April  16,  a.  d.  1860,  entitled 
"An  Act  to  Fund  and  Provide  for  the  Payment 
of  the  Railroad  Debts  of  Counties*  Townships,. 
Cities,  and  Towna" 

This  bond  is  issued  In  part  payment  of  a  sub- 
scription made  by  said  county  under  and  by  vir- 
tue of  the  authority  aforesaid,  to  the  capital' 
stock  of  the  St.  Louis  &  Southeastern  Railway 
Company  in  the  sum  of  two  hundred  thoasand 
dollars. 

In  testimony  whereof,  the  said  connty  of 
Hamilton  has  executed  this  bond  by  the  county 
judge  of  said  county,  under  the  order  of  the- 
county  court  of  said  county,  signing  his  name 
hereto,  in  open  court,  and  by  the  clerk  of  said 
court.  In  obedience  to.  the  order  thereof,  attest- 
ing the  same  apd  affixing  hereto  the  seal  of  the 
said  court.  In  open  court. 

Done  at  the*  courthouse  at  McLeansboro,  li» 
said  coanty,  on  this,  the  2Sd  day  of  October^ 
Anno  Domini  1871. 

[8BAX<.] 

T.  B.  Steele, 
County  Judge  of  Hamilton  County.  III. 
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fiubscription  to  tlie  St.  Louis  &  Southeastern 
Railway  Company. 

This  coupon  is  payable  in  the  city  of  New 
York. 

J.  W.  Marshall,  Clerk. 

180]  *The  bonds  were  a  part  of  an  issue  of  two 
hundred  of  like  tenor  and  amount,  save  as 
to  dates  of  issue,  re^stratiou  and  numbers. 
There  was  a  eeneral  demurrer  filed  to  the 
declaration,  which  was  sustained,  and  the 
ease  was  taken  to  the  circuit  court  of  ap- 
peals for  the  seventh  circuit.  That  court 
affirmed  the  judgment  of  the  circuit  court. 
43  C.  C.  A.  416,  104  Fed.  63. 

The  question  presented  is  the  validity  of 
.the  statute  of  the  state  under  which  the 
bonds  were  issued.  The  circuit  court  of  ap- 
peals followed  the  case  of  People  em  rel, 
Standerfer  v.  Hamilly  134  111.  666,  17  N.  E. 
799,  29  N.  E.  280,  and  (quoting  from  the 
case )  held  that  the  statute  was  invalid  "be- 
cause I  20  of  the  act  mentioned  was  void, 
as  being  in  violation  of  the  provision  of  the 
Constitution  of  the  state  (art.  3,  |  23)  that 
'no  private  or  local  law  .  .  .  shall  em- 
brace more  than  one  subject,  and  that  shall 
be  expressed  in  the  title.' " 

It  was  alleged  in  the  declaration,  and  the 
bonds  recited,  that  they  were  issued  under 
the  provisions  of  an  act  of  the  general  as- 
sembly of  the  state  of  Illinois,  in  force 
March  10,  1869,  entitled  <'An  Act  to  In- 
corporate the  St.  Louis  &,  Southeastern 
Railway  Company,"  and  also,  under  the  pro- 
vision of  an  act  m  force  April  16,  1860,  en- 
titled "An  Act  to  Fund  and  Provide  for  the 
Payment  of  Railroad  Debts  of  (bounties. 
Townships,  Cities,  and  Towns." 

The  act  of  April  16,  1869,  was  a  mere  reg- 
istration act,  and,  it  is  conceded,  conferred 
no  authority  to  issue  the  bonds.  Ample  au- 
thority, however,  it  is  insisted,  was  given 
by  the  act  of  March  10,  1869.  Sees.  16,  16, 
and  17  provided  for  the  subscription » by 
counties  and  cities  and  incorporated  towns 
to  the  stock  of  the  company,  and  the  terms 
of  issue  and  payment  of  the  bonds,  and 
i  20  provides  as  follows: 

"And  the  said  company  may  lease  or  pur- 
diase,  upon  such  terms  as  may  be  agreed 
upon,  any  other  railroad  or  part  of  railroad, 
either  wholly  or  partially  constructed, 
which  may  constitute  or  be  adopted  as  part 
of  their  line;  and  by  such  lease  or  purchase 
they  shall  acquire,  and  become  vested  with, 
all  the  rights  and  franchises  pertaining  to 
said  road  or  part  of  road  in  the  right  of 
way,  construction,  maintenance,  and  work- 
ing thereof.  And  the  county  court  of  Gal- 
latin county  is  hereby  authorized  and  em- 
powered to  subscribe  to  the  capital  stock  of 
this  company  the  $100,000  or  any  part  there- 
of heretofore  voted  by  a  majority  of  the 
legal  voters  of  said  county  to  the  Shawnee- 
town  branch  of  the  Illinois  Central  Railroad 
Company.  And  the  county  court  of  Hamil- 
B81]ton  county  is  hereby  •authorized  and  empow- 
ered to  subscribe  to  the  capital  stock  of  this 
company  the  $200,000  or  any  part  thereof 
heretofore  voted  by. a  majority  of  the  legal 
voters  of  said  county  to  the  Shawneetown 
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branch  of  the  Illinois  Central  Railroad  Com- 
pany. And  the  county  court  of  Jeffersoo 
county  is  hereby  authorized  and  empowered 
to  subscribe  to  the  capital  stock  of  this  com- 
pany the  $100,000  or  any  part  thereof  voted 
by  a  majority  of  the  legal  voters  of  said 
county  to  the  Mount  Vernon  Railroad  Com;- 
pany. 

"And  it  shall  not  be  necessary  to  submit 
the  question  of  making  the  several  subscrip- 
tions in  this  section  mentioned  to  the  vote  oi 
the  legal  voters  of  said  respective  oountiea: 
Provided,  That  nothing  herein  shall  be  bo  • 
construed  as  to  prevent  either  of  the  coun- 
ties mentioned  in  this  section  subscribing 
any  other  or  larger  amounts  to  the  capital 
stock  of  this  company  than  the  amount  men* 
tioned  in  this  section. 

"This  act  shall  be  deemed  a  public  act  and 
shall  be  liberally  construed  for  all  purposes 
therein  expressed  and  declared,  and  shall  bd 
in  force  from  and  after  its  passage." 

As  we  have  seen,  this  act  was  declared  .  .  , 
by  the  supreme  court  of  the  state  inr 
People  ew  rel,  Standcrfer  v.  Hamill,  134 
111.  666,  17  N.  E.  799,  29  N.  E.  280,  to  be- 
in  violation  of  the  Constitution  of  the  state,. 
and  that  the  bonds  issued  under  it  were 
void.  This  decision,  plaintiff  in  error  con- 
tends, is  contrary  to  prior  decisions  inter- 
preting the  Constitution  of  the  state,  and 
under  the  faith  of  which  she  purchased  the 
bonds;  and  she  insists  that  a  contract  hence 
arose  which  is  protected  by  the  Constitution 
of  the  United  States.  To  support  tlio  con- 
tention a  number  of  decisions  are  cited,  but 
we  do  not  consider  it  necessary  to  review 
them.  The  conclusion  of  plaintiff  in  error 
is  but  a  deduction  from  them,  and  we  need 
onhr  consider  the  more  direct  cases. 

Li  83  III.  436,  it  was  decided  that  the  pro- 
visions of  the  Constitution,  that  "no  private 
or  local  *law.  .  .  .  shall  embrace  more  [388] 
than  one  subject,  and  that  shall  be  expressed 
in  its  title,"  did  not  require  that  the  subject 
of  the  bill  should  be  specifically  and  exactly 
expressed  in  the  title,  and  it  was  concluded 
that  when  the  title  calls  attention  to  the 
subject  of  the  bill,  although  in  general 
terms,  it  fulfills  the  requirement  of  the  Con* 
stitution.  In  Ottawa  y.  People  em  reW 
Caton,  48  111.  233,  it  was  held  that  the  "ad- 
juncts of  the  subject  are  not  required  to  be- 
expressed,  or  the  modus  operandi." 

In  Belleville  d  I,  R,  Co,  y.  Gregory  (1853) 
15  111.  20,  58  Am.  Dec.  589,  and  Schuyler 
County  y.  People  em  rel.  Rock  Island  d  A, 
R,  Co.  (1860)  25  111.  181,  it  was  held  that  • 
subscription  to  the  stock  of  a  railroad  com- 
pany by  a  municipal  corporation  was  so  far 
germane  to  the  incorporation  of  the  railroad 
as  not  to  require  specific  mention  in  the  tit  to 
of  an  act  providing  for  the  incorporation  of 
such  road.  But  whatever  may  be  said  of 
the  reasoning  of  those  cases,  the  contention 
of  plaintiff  in  error  goes  beyond  it.  If  nn 
incorporation  of  a  railroad  and  a  subscrip- 
tion to  its  stock  are  parts  of  the  same  sul>- 
ject,  the  incorporation  of  one  road  and  the 
transfer  to  it  of  the  stock  authorized  to  be  ** 
taken  in  another  road  are  certainly  not 
parts  of  the  same  subject,  more  particularly 
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"When  the  subscription  to  the  stock  of  the 
latter  depended  upon  and  was  based  upon 
the  vote  of  the  people  of  the  county.  And 
this  the  supreme  court  decided  in  People  ea 
nrel,  Btwnderfer  v.  Hamill,  134  111.  600,  17 
N.  E.  790,  20  N.  E.  280.  It  was  also  decided 
that  the  act  of  1869  was  a  private  and  local 
•act.    The  court  said: 

"It  is  seen  the  act  of  March  10,  1869,  to 
-which  reference  is  made  as  giving  the  requi- 
site authority  to  the  county  to  subscribe  for 
the  stock  and  issue  the  bonds,  is  'An  Act  to 
•  Incorporate  the  St.  Louis  &.  Southeastern 
Railroad  Company.'  That  is  all  it  purports 
to  be  by  its  title.  The  Constitution  of  1848, 
under  which  this  act  was  passed,  contained 
a  restriction  that  'no  private  or  local  law 
which  may  be  passed  by  the  general  assem- 
bly  shall  embrace  more  than  one  subject, 
and  that  shall  be  expressed  in  the  title.' 
This  is  a  private  or  local  act,  and  although 
the  subscribing  by  counties,  etc.,  to  the  capi- 
tal stock  of  the  corporation  thereby  created 
[883] is  germane  to  the  object  ^expressed  in  the 
title  {Belleville  d  /.  R.  Co.  v.  Gregory,  15 
111.  20,  68  Am.  Dec.  589;  Virden  v.  Allan, 
107  111.  605),  the  diversion  to  that  corpora- 
tion of  a  subscription  theretofore  authorized 
hy  a  vote  of  the  people  to  be  made  to  a  dif- 
ferent corporation  is  a  wholly  different 
thing.  That,  it  is  to  be  presumed,  affects 
■adversely  the  corporation  from  which  the 
aubscription  voted  is  to  be  diverted,  and  is 
therefore  clearly  not  germane  to  the  title  of 
the  act,  and  $  20  must  therefore  be  held  to 
liave  been  inhibited  by  the  Constitution  of 
1848,  and  is  for  that  reason  void  and  of  no 
•affect.  Lockpori  v.  Qaylord,  61  HI.  276; 
Middleport  v.  ^tna  L.  Ins,  Co.  82  111.  562." 

It  was  held  in  Belleville  d  I.  R.  Co,  v. 
iJregory,  15  111.  20,  68  Am.  Dec  580,  that 
the  provision  of  the  Constitution  of  that 
atate  could  not  be  evaded  by  declaring  a  pri- 
vate act  to  be  a  public  one. 

From  these  views  it  follows  that  the  bonds 
of  plaintiff  in  error,  having  been  illegally 
issued,  do  not  constitute  a  contract  which 
is  protected  by  the  Constitution  of  the 
CJnited  States. 

Judgment  affirmed. 


DETROIT,  FORT  WAYNE,  &  BELLE  ISLE 
RAILWAY,  Plff,  in  Err., 

V, 

CHASE  S.  OSBORN,  Commissioner  of  Bail- 
roads. 

(See  S.  C.  Reporter's  ed.  383-391.) 

Error  to  state  court — Federal  question — 
constitutional  law — due  process  of  law 
—equal  protection  of  laws — validity  of 
order  requiring  safety  appliances  at  grade 
crossings. 

1.  A  decision  of  a  state  court  refusing  a  peti- 
tion for  a  writ  of  mandamus,  In  which  re- 


lator claimed  and  set  np  a  right  under  tbt 
Constitution  of  the  United  States,  !•  tanU- 
moanl  to  the  denial  of  that  right,  and  !• 
therefore  reviewable  In  the  Supreme  Court  of 
the  United  States. 

2.  Neither  due  process  of  law  nor  the  eqoal 
protection  of  the  laws  Is  denied  a  street  rail- 
way company  by  an  order  of  the  commis- 
sioner of  railroads  made  and  Issued  under 
Mich.  Pub.  Acts  1893,  act  No.  171.  |  6.  re- 
qulrlog  such  atreet  railway  to  pay  one  half 
of  the  expense  of  constructing  and  main- 
taining safety  appliances  at  a  grade  cross- 
ing of  a  steam  railroad  which  was  not  built 
until  after  the  street  railway  had  been  con- 
structed. 

8.  An  objection  that  a  state  statute  vlolatet 
the  Federal  Constitution  because  It  does  not 
provide  for  notice  to  those  who  may  be  af- 
fected by  it  is  not  available  to  a  party  who 
was  in  fact  given  notice,  and  who  at  the 
hearing  objected  to  the  action  proposed  to 
be  taken  under  such  statute. 

[No.  139.] 

Argued  January  15,  190S.    Decided  April 

6, 100$. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Michigan  to  review  a  judgment 
which  denied  a  petition  for  a  writ  of  man* 
damns  to  vacate  an  order  of  a  railroad  com- 
missioner requiring  a  street  railway  com* 
pany  to  pay  a  portion  of  the  expense  of  con- 
structing and  operating  safety  appliances  at 
a  grade  crossing  of  a  steam  railroad.  A/* 
firmed. 

See  same  case  helow,  127  Mich.  219,  86  N. 
W.  842. 

Statement  by  Mr.  Justice  MoKou&ax 

This  case  involves  the  legality  of  an  order 
of  the  commissioner  of  railroads  of  the  state 
of  Michigan,  reouiring  the  plaintiff  in  error 
and  the  Union  Terminal  Association  of  De- 
troit, at  their  own  cost  and  expense,  to 
maintain  and  operate  safety  gates  and  de- 
railing and  signaling  appliances  at  Clark 
avenue,  in  said  city.  The  order  is  inserted 
in  the  margin.f 

*The  order  was  made  and  i8St:ed  under  act[386] 
171  of  the  Public  AcU  of  the  state  of  1893, 
S  5  of  which  provides  as  follows: 

"The  commissioner  of  railroads  shall,  as 

tState  of  Michigan,  \ 

OfDce  of  the  Commissioner  of  Railroads.) 
In  Re  Application  of  The  Common  Council  of 
the  City  of  Detroit  for  Additional  Protect 
tlon  at  the  Clark  Avenue  Crossing  of  the 
Tracks  of  the  Union  Terminal  Assoclatloo, 
In  the  City  of  Detroit,  County  of  Wayne, 
Michigan. 

Application  having  been  received  by  the 
coromiffsloner  of  railroads  from  the  common 
council  of  the  city  of  Detroit,  Wayne  county, 
Michigan,  for  additional  protection  at  the 
Clark  avenue  crossing  of  the  tracks  of  the 
Union  Terminal  Association  in  said  city  of  De- 
troit, Wayne  county,  Michigan ; 

And  after  a  personal  Inspection  of  the  prem- 
ises  aforesaid,   and   after   hearing   representa- 
tions of  the  city  olOcials  of  the  city  of  Detroit, 
'  ns  well  as  the  arguments  of  the  represeatativet 


NoTH. — On  icritM  of  error  from  United  States 
Supreme  Court  to  Btate  courts — see  notes  to 
Hnmblln  v.  Western  Land  Co.  S7  L.  ed.  U.  S. 
S60 


267 :  KIpley  v.  Illinois,  42  L.  ed.  U.  &  998 ;  and 
Re  Buohanan,  39  L.  ed.  U.  8.  884. 

As  to  the  right  of  a  railroad  oompany  to  om^ 
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toon  as  possible  after  the  passage  of  this  act, 
examine  the  crossings  of  the  tracks  of  rail- 
roads and  street  railroads  then  existing,  and 
order  such  changes  made  in  the  manner  of 
foch  crossings,  or  such  safeguards  for  pro- 
tection against  accidents  to  be  provided 
thereat,  as  in  his  judgment  ought  to  be  so 
made  or  provided;  and  shall  apportion  any 
expense  incidental  thereto  between  the  com- 
panies affected,  as  he  may  deem  just  and 
reasonable." 

The  statute  and  order  are  attacked  as  de- 
priving the  plaintiff  in  error  of  its  property 
without  due  process  of  law,  because  compli- 
ance with  the  order  "will  involve  the  expend- 
iture of  a  large  siun  of  money;  first,  in  the 
construction  of  the  said  safety  devices,  and, 
if  the  same  are  constructed,  in  the  mainte- 
nance and  rej>air  thereof." 

The  plaintiff  in  error  is  a  street  railroad 
company  incorporated  under  the  laws  of 
Miehi£;an,  and  operates  a  railroad  on  cer- 
tain streets  of  the  city  of  Detroit,  including 
Clark  avenue.  It  succeeded  in  ownership 
and  operation  a  company  known  as  the  Fort 
Street  &  Elmwood  Avenue  Railway,  which 
was  also  a  street  railway  corporation.  The 
latter  company  was  authorized  to  construct 
its  road  on  Clark  avenue,  and  under  its 
grant  did  construct  and  operate  its  road 
thereon.  "At  the  time  the  track  was  con- 
structed" (we  quote  from  the  opinion  of  the 
sapreme  court  of  the  state)  "on  Clark  ave- 
nue th«re  was  no  railroad,  or  highway, 
street,  lane,  or  alley,  or  crossing  of  any  kind 
over  Clark  avenue  between  Fort  street  and 
B86]tbe  river  *road.  In  1882  or  1883  the  Wabash 
Railroad  constructed  a  single  track  across 
Clark  avenue  and  across  petitioner's  tracks. 
Up  to  that  time  there  had  been  no  crossing 
over  Clark  avenue,  between  Fort  street  and 
the  river  nmd,  of  any  kind, — either  that  of 
a  railroad  or  a  public  highway,  a  private 


way,  road,  street,  or  alley.  In  the  year 
1893,  or  thereabouts,  the  union  station  was^ 
opened  at  the  comer  of  Third  and  Fort^ 
streets,  in  Detroit;  and  since  that  time  said* 
station  has  been  used  jointly  by  theWabash,. 
the  Detroit,  Lansing,  &  Northern,  the  Flint 
&  Pere  Marquette,  the  Detroit  &  Lima 
Northern,  and  the  Canadian  Pacific  rail- 
roads as  a  terminal  point,  the  tracks  over 
Clark  avenue  at  this  point  having  been  in- 
creased from  one  to  three  to  accommodate 
the  increased  traffic.  These  tracks  are  used 
as  approaches  to  the  union  station,  and  in- 
coming and  outgoing  trains  and  cars  of  all 
the  foregoing* roads,  except  the  Canadian 
Pacific  Railroad  pass  over  said  tracks* 
There  are  thirty-eight  regular  daily  passen- 
ger trains  crossing  Clark  avenue  upon  these 
&acks.  Besides  this,  the  Canadian  Pacific 
uses  the  station  as  an  eastern  terminus,  con- 
necting with  the  other  roads  for  purposes  of 
throu^  east  and  west  traffic." 

In  1893  the  legislature  of  the  state  passed 
the  act  hereinbefore  set  out,  and  under  it» 
authority  the  defendant  in  error  made  the 
order  complained  of. 

The  case  was  submitted  upon  the  petition* 
of  relator  (plaintiff  in  error)  and  the  an- 
swer of  respondent  (defendant  in  error) ^ 
and  the  mandamus  prayed  for  denied.  127 
Mich.  219,  86  N.  W.  842.  This  writ  of  er- 
ror was  then  sued  out. 

Mr.  John  C.  Doniielly  argued  the  cause^ 
and,  with  Mr.  Michael  Brennan,  filed  a  brieT 
for  plaintiff  in  error: 

Where  a  public  oflker  is  given  authority 
to  determine  that  certain  tMngs  should  be 
done  in  the  interests  of  public  safety,  and' 
is  given  the  further  authority  to  impose  the 
cost  thereof  upon  certain  individuals  who 
are  bound  by  his  action,  the  matter  is  quasi- 
judicial  in  its  character;  and  if  the  law  does 


of  the  said  railroad  company  above  named  In 
relation  thereto,  and  having  decided  after  due 
deliberation  that  the  public  interests  required 
nld  additional  protection  at  the  said  crossing ; 

Now,  therefore,  by  authority  vested  in  me 
by  law,  it  Is  hereby  ordered : 

That  within  sixty  days  from  date  hereof, 
yon,  the  said  Union  Terminal  Association  Rail- 
way Company,  cause  to  be  constructed  and 
thereafter  operated  and  maintained  safety 
gates,  and  derailing  and  signaling  appliances 
to  be  operated  day  and  night  by  a  watchman 
from  a  tower.  Said  tower  to  be  constructed 
at  the  best  i>oInt  of  vision  at  the  said  crossing, 
and  io  constructed  that  the  said  operator  may 
hare  plain  view  of  movements  of  all  trains  or 
cars  on  both  of  the  respective  lines.  Derallers 
•ball  be  provided  and  placed  In  the  tracks  of 
the  Fort  Wayne  &  Belle  Isle  Railway,  not  less 
than  76  feet  from  clearance  point  of  crossing, 
and  signals  shall  be  placed  on  the  tracks  of  the 


Union  Terminal  Association  at  a  distance  of 
not  less  than  600  feet  from  said  crossing.  Said 
derallers  and  signals  to  be  operated  by  levers 
in  said  tower,  and  such  levers  to  be  properly 
interlocked. 

And  it  fs  further  ordered  that  cost  and  ex- 
pense of  the  construction,  maintenance,  and 
operation  of  said  gates,  tower,  and  derailing 
and  signaling  appliance  shall  be  borne  by  the 
Union  Terminal  Association,  and  the  Fort 
Wayne  &  Belle  Isle  Railway  Company,  equally, 
share  and  share  alike.  This  appliance  to  be 
constructed  In  accordance  with  plans  to  be  sub* 
mitted  to  and  approved  by  the  commissioner  of 
railroads  within  thirty  days  from  date  hereof* 
and  such  appliance  to  be  further  approved  by 
the  commissioner  of  railroads  before  being  put 
into  use.  This  order  Is  subject  to  modifica- 
tion at  any  time  when  in  the  opinion  of  the 
commissioner  of  railroads  the  public  safety 
will  be  more  effectually  secured. 


peneation  for  laying  itreet  railway  ootobb  rail- 
road track  at  a  street  orosHnff — see  note  to  Chi- 
cago, B.  &  Q.  R.  Co.  V.  West  Chicago  Street  B. 
Co.  (111.)  29  L.  R.  A.  485. 

A8  to  ithat  consiituiee  due  process  of  law-~ 
tee  Kuntz  v.  Sumption  (Ind.)  2  L.  R.  A.  6S5, 
and  note;  Re  Gannon  (R.  I.)  5  L.  R.  A.  S59, 
and  note;  Ulman  v.  Baltimore  (Md.)  11  L. 
R.  A.  224,  and  note;  and  Gilman  v.  Tucker  (N. 
V.)  13  L.  R.  A.  304,  and  note.  And  see  notes 
to  People  V.  O'Brien  (N.  Y.)  2  L.  R.  A.  255 ; 
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Pearson  v.  Yewdall,  24  L.  ed.  U.  S.  486;  and 
Wilson  V.  North  Carolina,  42  L.  ed.  U.  S.  865. 

On  notice  and  hearing  required  to  constitute 
due  process  of  law  —  see  notes  to  Kunta  v. 
Sumption  (Ind.)  2  L.  R.  A.  657;  Chnuvln  ▼. 
Valiton  (Mont.)  3  L.  R.  A.  194;  and  Ulman 
V.  Baltimore   (Md.)    11  L.  R.  A.  225. 

As  to  constitutional  equality  of  privileges, 
immunities,  and  protection — see  Louisville  Safe- 
ty Vault  &  T.  Co.  V.  Louisville  &  N.  R.  Cow 
(Ky.)  14  L.  R.  A.  579,  and  note. 
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not  in  express  terms,  or  l^  necessary  impli- 
tuition  arising  from  the  language  of  the  act 
Itself,  grant  to  the  party  agaii^  whom  the 
judgment  is  rendered  the  right  to  a  hearing 
before  condemnation,  such  a  proceeding  and 
judgment  amount  to  a  deprivation  of  prop- 
erty without  due  process  of  law,  within  the 
meaning  of  the  constitutional  provision. 

GortHH  T.  Dauaaman,  114  Ind.  429,  16  N. 

E.  826;  Kuntz  v.  Sumption,  117  Ind.  1,  2 

L.  R.  A.  655,  19  N.  E.  474 ;  Stuart  v.  Palmer, 

74  N.  Y.  183,  30  Am.  Rep.  289;  Ulman  v. 

Baltimore,  72  Md.  687,  11  L.  R.  A.  224,  20 

Atl.  141,  21  Atl.  709;  Baltimore  t.  Soharf, 

t4  Md.  499,  39  Am.  Rep.  397;  Baltimore  v. 

Johns  Hopkins  Hoepital,  66  Md.  1;  Spenoer 

T.  Merchant,  125  U.  S.  345,  31  L.  ed.  763,  8 

€up.  Ct.  Rep.  921;  Whiteford  Twp,  v.  Phin- 

ney,  53  Mich.  130;  Paulsen  v.  Portland,  149 

4J.  S.  30,  37  L.  ed.  637,  13  Sup.  Ct.  Rep.  760; 

Jtailroad  Tam  Cases,  13  Fed.  722,  8  Sawy. 

238 ;  Sonoma  County  Tam  Case,  8  Sawy.  312, 

13  Fed.  789;  Bums  v.  Multnomah  R.  Co,  8 

Sawy.  643,  15  Fed.  183;  Santa  Clara  County 

V.  Southern  P.  R.  Co.  9  Sawy.  165,  18  Fed. 

410;  Seifert  y.  Brooks,  34  Wis.  443;  State 

'Sm  rel.  Flint  t.  Fond  du  Lac,  42  Wis:  287. 

According  to  a  fundamental  principle  of 

•  law,    the   railroad   seeking   an    intersection 

vnust  make  compensation  for  all   damages 

.-and  loss  that  may  result  therefrom. 

8  Am.  &  Eng.  Enc  Law,  p.  361;  Opinion 
"by  Mr.  Justice  Brewer,  Chicago,  B,  d  Q.  R, 
-Co,  v.  Chicago,  166  U.  S.  269,  41  L.  ed.  994, 
17  Sup.  Ct  Rep.  992;  Illinois  C.  R.  Co.  t. 
Mhomtngton,  76  111.  447. 

A  street  railway  which  has  been  granted  a 
franchise  to  occupy  a  public  street  acquires 
&  right  to  use  the  same  in  common  with 
other  members  of  the  traveling  public,  and 
is  not  an  additional  burden  upon  the  street, 
V>ut  is  merely  an  adaptation  ot  the  highway 
^  a  particular  means  of  travel,  and  does  not 
•constitute  an  additional  servitude.  A  rail- 
road is,  on  the  other  hand,  an  additional 
servitude;  and  if  it  is  built  across  a  high- 
way, it  must  do  all  things  necessary  to  ren- 
der the  highway,  for  all  its  legitiniate  uses, 
as  safe  as  it  was  before  the  railroad  was 
built  across  it,  or  would  be  if  such  railroad 
vrere  not  built  across  it  at  all. 

Chicago  d  C.  Termimdl  R,  Co.  v.  Whiting, 
E.  d  E.  C.  Street  R,  Co,  139  Ind.  297,  26  L. 
R.  A.  337,  38  N.  E.  604 ;  Chicago,  B,  d  Q,  R, 
Co.  V.  West  Chicago  Street  R.  Co.  156  111. 
265,  29  L.  R.  A.  485,  and  note,  40  K.  E. 
1008;  New  York,  N.  U.  d  H,  R,  Co.  v. 
Bridgeport  Traction  Co.  66  Conn.  410,  29  L. 
H.  A.  367,  32  Atl.  963;  Chicago,  B.  d  Q.  R. 
iCo.  V.  Steel,  47  Neb.  741,  66  N.  W.  830;  Du 
JBois  Traction  Pass.  R.  Co.  v.  Buffalo,  R.  d 
P.  R.  Co.  149  Pa.  1,  24  Atl.  179;  Detroit 
fCiiy  R.  Co.  V.  Mills,  86  Mich.  6^,  48  N.  W. 
11007;  Nichols  v.  Ann  Arhor  d  T.  Street  R. 
Co.  87  Mich.  369,  16  L.  R.  A.  371,  49  N.  W. 
638;  Mr.  Justice  Cooley  in  Orand  Rapids  d 
/.  U.  Co.  V.  Heisel,  38  Mich.  62,  31  Am.  Rep. 


Mr.  Fred  A.  Mayaard  argued  the  cause, 
mnd,  -with  J/**.  Horace  M.  Oren,  filed  a  brief 
for  defendant  in  error: 
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This  court  has  no  jurisdiction  to  review 
the  jud^ent  rendered  by  the  supreme  court 
of  Michigan  in  this  case. 

Harrison  v.  Morton,  171  U.  S.  38-47,  43  L. 
ed.  63-66,  18  Sup.  Ct.  Rep.  742;  Eustis  T. 
Bolles,  150  U.  S.  361,  37  L.  ed.  nil,  14  Sup. 
Ct.  Rep.  131;  Simmerman  v.  Nebraska,  116 
U.  S.  64,  29  L.  ed.  636,  6  Sup.  Ct.  Rep.  333; 
California  Powder  Works  v.  Davis,  161  U.  & 
389,  38  L.  ed.  206,  14  Sup.  Ct.  Rep.  360; 
Missouri  P.  R.  Co.  v.  Fitzgerald,  160  U.  8. 
666,  40  L.  ed.  636,  16  Sup.  Ct  Rep.  389; 
Fowler  v.  Jjomson,  164  U.  8.  262,  41  L.  ed. 
424,  17  Sup.  Ct.  Rep.  112;  Iowa  C.  R.  Co.  v. 
Iowa,  160  U.  S.  389,  40  L.  ed.  467,  16  Sup.  Ct 
Rep.  344;  Long  Island  Water  Supply  Co.  v. 
Brooklyn,  106  U.  S.  686,  41  L.  ed.  1166,  17 
Sup.  Ct.  Rep.  718;  Miller  v.  Cornwall  R.  Co. 
168  U.  S.  131,42  L.  ed.  409,  18  Sup.  Ct.  Rep. 
34;  Chappell  Chemical  d  Fertilizer  Co.  v. 
Sulphur  Mines  Co.  172  U.  S.  466,  43  L.  ed. 
617,  19  Sup.  Ct  Rep.  265;  New  Orleans  Wa- 
terworks Co.  V.  Louisiana  Sugar  Ref.  Co.  125 
U.  S.  18,  31  L.  ed.  607,  8  Sup.  a.  Rep.  741; 
Clark  V.  Pennsylvania,  128  U.  S.  395,  32  L. 
ed.  487,  9  Sup.  Ct.  Rep.  2,  113;  De  Saussurs 
V.  Qaillard,  127  U.  S.  216,  32  L.  ed.  125,  8 
Sup.  Ct.  Rep.  1063 ;  Endowment  Benev.  Asso. 
V.  Kansas,  120  U.  8.  103,  30  L.  ed.  693,  7  Sup. 
Ct.  Rep.  499;  Church  v.  Kelsey,  121  U.  8. 
282,  30  L.  ed.  960,  7  Sup.  Ct  Rep.  897 ;  Ken- 
neheo  d  P.  R.  Co.  v.  Portland  d  K.  R.  Co.  14 
Wall.  26,  20  L.  ed.  850;  Rector  v.  Ashley,  6 
Wall.  142,  18  L.  ed.  733;  Oibson  t.  Chouteau, 
8  Wall.  314,  19  L.  ed.  317;  Klinger  v.  Mis- 
souri, 13  Wall.  267,  20  L.  ed.  636;  Detroit 
City  R.  Co.  V.  Guthard,  114  U.  8.  133,  29  L. 
ed.  118,  6  Sup.  Ct  Rep.  811. 

It  is  the  peculiar  province  and  privilege  of 
the  state  courts  to  construe  their  own  stat- 
utes; and  it  is  no  part  of  the  functions  of 
the  Supreme  Court  to  review  their  decisions, 
except  when  specially  authorised  so  to  do. 

Commercial  Bank  v.  Buckingham,  6  How. 
317,  12  L.  ed.  169;  Adams  v.  Preston,  22 
How.  473,  16  L.  ed.  273;  Congdon  v.  Good- 
man, 2  Black,  674,  17  L.  ed.  267;  Smith  T. 
Adsit,  16  Wall.  185,  21  L.  ed.  310;  Klinger  v. 
MissouH,  13  Wall.  267,  20  L.  ed.  636 ;  Mur- 
ray V.  Oibson,  15  How.  421,  14  L.  ed.  766; 
Nichol  V.  Levy,  6  Wall.  433,  18  L.  ed.  696. 

And  this  is  true,  although  the  position  of 
the  state  court  is  an  unsound  one. 

De  Saussure  v.  QaiUard,  127  U.  8.  216,  32 
L.  ed.  126,  8  Sup.  Ct  Rep.  1063. 

This  court  supervises  dedsions  of  8tat« 
courts  only  when  a  Federal  question  arises, 
and,  of  its  own  motion,  will  deny  its  Jurisdic- 
tion unless  it  affirmatively  appears  on  the 
face  of  the  record,  although  lather  party 
makes  the  point  in  argument 

King  Iron  Bridge  d  Mfg.  Co.  v.  Otoe  Coun- 
ty, 120  U.  8.  226,  30  L.  ed.  623,  7  Sup.  Ct 
Rep.  562. 

The  bare  averment  of  a  Federal  question  is 
not,  in  all  cases,  sufficient  It  must  not  be 
wholly  without  foundation. 

Millingar  v.  Hartupee,  6  Wall.  268,  18  L. 
ed.  829;  Hamblin  v.  Western  Land  Co.  147 
U.  8.  632,  37  L.  ed.  268,  13  Sup.  Ct  Rep.  353; 
New  Orleans  v.  New  Orleans  Waterworks  Co. 
142  U.  8.  79,  36  L.  ed.  943,  12  Sup.  Ct.  Rep. 
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142;  8t,  LouU  G.  d  Ft,  8,  R,  Co,  t.  Mi980wri, 
15C  U.  S.  478,  39  L.  ed.  502,  16  Sup.  Ct.  Rep. 
443;  WiUon  T.  tJorth  Carolina,  169  U.  S. 
€86-595,  42  L.  e<L  865,  18  Sup.  Ct.  Rep.  435; 
St.  Paul,  M.d  M,R.  Co.  v.  8t.  Paul  d  V,  P. 
R.  Co,  15  0.  0.  A.  167,  32  U.  S.  App.  372, 
«8  Fed.  11. 

There  was  a  waiver  of  notice  hj  appear- 
ance. 

2  Lewis,  £m.  Dom.  S  379;  East  Saginaw  d 
St.  C.  R,  Co.  Y.  Benham,  28  Mich.  459;  Dun- 
ming  v.  Totonship  Drain  Comr,  44  Mich.  519, 
7  N.  W.  239;  Soller  v.  Broton  Ttop.  67  Mich. 
422,  34  N.  W.  888. 

Railroad  corporations  may  he  compelled  to 
adopt  such  appliances  and  make  such  addi- 
tions or  changes  in  their  works  or  property, 
and  take  such  precautions,  as  aire  necessary 
to  the  public  safety. 

New  York  d  N.  R,  R.  Co.  v.  Bristol,  161  U. 
8.  o66,  38  L.  ed.  272,  14  Sup.  Ct.  Rep.  437; 
Tfew  York  d  N,  E,  R,  Co.*s  Appeal,  58  Conn. 
532,  20  Atl.  670. 

The  rule  of  no  additional  servitude  is  re- 
stricted to  the  case  where  the  street  railroad 
is  within  the  corporate  limits  of  a  city  and 
used  solely  for  carrying  passengers. 

Taylor  v.  Bap  City  Street  R.  Co.  80  Mich. 
77,  45  N.  W.  335;  Detroit  City  R.  Co.  v. 
Mills,  85  Mich.  634,  48  N.  W.  1007 ;  Nichols 
T.  Ann  Arbor  d  Y,  Street  R,  Co,  87  Mich. 
361,  16  L.  R.  A.  371,  49  N.  W.  538;  Booth, 
Street  Railways,  SS  54,  222,  231;  Hannah  v. 
Metropolitan  Street  R.  Co.  81  Mo.  App.  78; 
Southern  R.  Co,  v.  Atlanta  R.  d  Power  Co, 
111  Ga.  679  51  L.  R.  A.  125,  36  S.  E.  873; 
La  Crosse  City  R.  Co.  v.  Bighee,  107  Wis. 
389,  61  L.  R.  A.  923. 

lliis  order  of  the  railroad  commissioner  is 
a  simple  and  just  exercise  of  the  police  power 
of  the  state,  delegated  to  him  by  the  legis- 
lature. 

PearsaU  v.  Great  Northern  R,  Co,  161  U. 
S.  646-66^,  40  L.  ed.  838-844,  16  Sup.  a. 
Bep.  705;  Gladson  v.  Minnesota,  166  U.  S. 
427,  430,  41  L.  ed.  1064,  1066,  17  Sup.  Ct 
Kep.  627 ;  Chicago  d  N,  W,  R,  Co,  v.  Chicago, 
140  111.  309,  29  N.  K  1109-1111;  Chicago,  M, 
d  8t,  P.  R.  Co.  V.  Milwaukee,  97  Wis.  418,  72 
N.  W.  1118;  Tiedeman,  Pol.  Power,  S§  179, 
194 ;  Booth,  Street  Railways,  220-226 ;  Joyce, 
Electric  Law,  §  477.  See  also  Elliott,  Roads 
and  Streets,  2d  ed.  S  459. 

It  is  entirely  competent  for  the  legislature 
to  require  of  corporations  every  reasonable 
and  expedient  change  in  the  method  of  o^ 
erating  their  roads  and  conducting  their  busi- 
ness, which  may  be  necessary  to  promote  the 
security,  convenience,  and  comfort  of  the 
public;  and  the  expense  may  be  imposed  on 
the  corporations  owning  and  operatmg  such 
Toads  within  the  state.  Such  statutes  are  not 
in  conflict  with  any  provision  of  the  Federal 
Constitution. 

Qrand  Itapids  v.  Bennett,  106  Mich.  528,  64 
K  W.  585,  and  other  Michigan  cases  cited 
therein;  Old  Colony  R,  Corp,  v.  Plymouth 
County,  14  Gray,  155 ;  Searle  v.  Lackawanma 
d  B.  R.  Co,  33  Pa.  57 ;  Peoria  d  P.  U,  R,  Co, 
y,  Peoria  d  F,  R,  Co,  105  111.  110;  Chicago  d 
i.  R.  Co.  V.  Joliet,  L.  d  A.  R.  Co.  105  111.  388, 
44  Am.  Rep.  799;  Commissioner  of  Parks  v. 
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Michigan  C.  R,  Co,  90  Midi.  386,  61  N.  W. 
447;  Commissioner  of  Paries  v.  Chicago, 
D.  d  C,  G.  T.  Junction  R.  Co.  91  Mich. 
292,  61  N.  W.  934;  Flint  d  P,  M,  R,  Co,  v. 
Detroit  d  B,  0,  R,  Co,  64  Mich.  370,  31  N.  W. 
281;  People  v.  Detroit,  G,  H,  d  M,  R.  Co.  79 
Mich.  474,  7  L.  R.  A.  717,  44  N.  W.  934; 
New  York  d  N.  B.  R,  Co.  v.  Bristol,  161  U.  S. 
556,  38  L.  ed.  269,  14  Sup.  Ct.  Rep.  437 ;  Chi- 
cago d  N,  W,  R,  Co,  V.  Chicago,  140  111.  317, 
29  N.  E.  1109;  Charlotte,  C,  d  A.  R.  Co.  v. 
Gihbes,  142  U.  S.  386,  36  L.  ed.  1061,  12  Sup. 
Ct.  Rep.  255;  Maine  C,  R,  Co.  v.  Waterville  d 
F.  R,  d  Light  Co.  89  Me.  328,  36  Atl.  453 ; 
Fitchburg  R.  Co.  v.  Grand  Junction  R.  d 
Depot  Co.  4  Allen,  198;  PitUburg  d  C,  R, 
Co,  V.  South-west  Pennsylvania  R,  Co,  77 
Pa.  173;  State  use  of  School  Fund  v.  Wa- 
bash, St,  L,  d  P.  R.  Co.  83  Mo.  144. 

The  state,  in  the  exercise  of  its  police  pow- 
er, may  impose  a  burden  upon  a  street  rail- 
way corporation  that  it  cannot  upon  a  pri- 
vate citizen,  for  the  reason  that  the  latter 
can  use  the  highway  without  a  license  from 
the  public  authorities, 'while  the  corporation 
that  wishes  to  use  the  street  to  make  money 
for  itself  must  obtain  such  license. 

State  V.  Canal  d  C,  R,  Co,  50  La.  Ann. 
1189,  66  L.  R.  A.  287,  24  So.  265.  • 

Mr.  Justice  MoKeniia  delivered  the  opin- 
ion of  the  court : 

1.  A  motion  is  made  to  dismiss  the  writ 

of  error  on  the  *ground  that  the  record  ex- [387) 
hibits  no  Federal  <]|ue8tion.  The  motion  is 
denied.  The  plaintiff  claimed  and  set  up  a 
right  under  the  Constitution  of  the  United 
Stotes,  and  the  decision  of  the  supreme 
court  of  the  state  was  tantamount  to  the  de- 
nial of  that  right.  Kaukauna  Water  Power 
Co,  V.  Green  Bay  d  M,  Canal  Co,  142  U.  S. 
264,  35  L.  ed.  1004,  12  Sup.  Ct.  Rep.  173. 

2.  The  argument  of  plaintiff  in  error  on 
the  merits  is  that  it  was  the  first  to  occupy 
Clark  avenue;  that  at  that  time  there  was 
no  public  highway  or  street  crossing  at  such 
avenue;  that  subsequently  the  steam  rail- 
roads laid  their  tracks,  the  Wabash  Railway 
Company  being  the  first  to  do  so,  but  in- 
stalled no  safety  devices  of  any  kind, 
"though  it  were  the  junior  company;"  that 
the  tracks  on  the  other  railroaas  were  sub- 
sequently constructed  and  are  controlled  by 
the  Union  Terminal  Company.  It  is  hence 
asserted  that  the  plaintiff  in  error  cannot  be 
made  liable  for  any  part  of  the  cost  of  safety 
devices,  because  it  is  the  settled  constitu- 
tional law  of  Michigan  that  its  occupation 
constituted  no  additional  burden  upon  the 
highway,  but  is  simply  a  method  of  using 
the  highway  for  the  purpose  of  public  travel 
and  "in  direct  furtherance  of  the  purpose 
for  which  the  highway  was  established; 
that  the  street  railroad  company,  in  con- 
templation of  the  law,  bears  no  different  re- 
lation to  the  highway  than  that  of  any  other 
person  using  the  highway  for  the  moving 
of  vehicles  or  for  any  other  method  of  pub- 
lic or  private  travel,  and  cannot,  as  between 
others  using  the  highway  for  like  purposes, 
be  required  alone  to  bear  the  expense  of  in- 
stalling and  maintaining  safety  deviceff  nt 
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steam   railroad  crossings   designed  for  the 
protection  of  all  the  traveling  public." 

And,  further,  it  is  also  a  well-established 
principle  of  the  constitutional  law  of  Michi- 
gan, ttiat  a  junior  road  seeking  to  cross  an- 
other cannot  shift  any  portion  of  the  ex- 
pense of  maintaining  safety  devices  without 
compensation,  though  the  senior  company 
did  not  insist  upon  the  installation  of  the 
devices  or  compensation  at  the  time  the 
tracks  of  the  junior  company  were  con- 
structed. In  other  words,  it  is  asserted 
that  the  dangerous  condition  arose,  and  yet 
arises,  from  the  steam  railroads,  and  on 
them  alone  can  the  cost  of  safety  devices  be 
lejrnlly  impoj^ed. 
[888]  *d.'  It  is  also  insisted  that  the  law  is  un- 
constitutional because  it  does  not  provide 
for  notice. 

( 1 )  It  was  conceded  by  the  supreme  court 
of  the  state  that  it  was  the  law  of  the  state 
that  the  compensation  for  the  damages 
caused  by  crossing  the  tracks  of  a  railroad 
by  another  railroad  or  by  a  highway  includ- 
ed the  cost  of  making  the  highway  safe. 
But  the  court  said:  °'An  examination  of 
these  cases  will  show  they  were  all  cases 
where  it  was  sought  to  obtain  a  ri^ht  of  way 
either  for  a  railroad  across  a  highway  or 
for  a  highway  across  a  railroad,  or  a  cross- 
ing for  one  railroad  over  the  right  of  way 
of  another;  and  none  of  the  cases  relate  to 
the  question  involved  here,  as  to  who  shall 
bear  the  expense  of  additional  safeguards 
ordered  upon  roads  which  have  crossed  each 
other  for  a  Ions  period  of  time." 

And  besides  this  element  of  time,  the  court 
said  that  there  were  other  elements  of  dam- 
age which  were  either  too  remote  or  de- 
pended upon  the  relation  of  the  roads  to  the 
state.  Both  elements  are  important.  The 
conditions  which  exist  to-day  could  not  have 
been  contemplated  years  ago,  or  be  the  meas- 
ure of  the  rights  and  relations  of  the  re- 
spective roads.  Those  rights  and  relations 
were  necessarily  determined  at  the  time  the 
crossings  were  made.  What  could  not  be 
foreseen  could  not  have  been  made  a  ground 
of  action,  and  if  the  growth  of  business  and 
population  can  five  rights  to  either  of  the 
bisecting  roads  it  is  not  clear  how  the  police 
power  of  the  state  can  be  limited  in  its  con- 
trol over  either  of  them.  The  supreme 
court  of  the  state  recognized  this,  and  forti- 
fied its  views  by  Michigan  cases. 

In  Flint  d  P,  Jl .  R.  Co,  v.  Detroit  d  B,  C, 
R.  Co.  64  Mich.  350,  31  N.  W.  281,  the  court 
in  an  elaborate  opinion  expressed  the  rules 
of  compensation  when  the  right  of  one  road 
to  cross  the  tracks  of  another  was  sought  by 
condemnation  proceedings.  In  that  case 
compensation  was  claimed,  not  only  for  the 
use  of  the  crossing,  but  for  the  cost  of  main- 
taining signals  or  a  cross  system,  cost  of  a 
watchman,  and  cost  of  stopping  trains. 
These  items  were  rejected.  There  was  some 
uncertainty  in  the  evidence,  and  the  items 
foi  maintaining  signals  or  the  crossing  sys- 
[380] tem  were  disallowed  on  that  ground,  *but 
the  court  pointed  out  the  difference  between 
a  "structural  change  in  the  property,"  for 
which  compensation  should  be  given,  and 
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those  things  which  may  be  required  by  the 
legislature  in  the  exercise  of  police  regula- 
tions, as  to  which  the  roads  "stand  upon  an 
equality  before  the  law,  and  neither  can  levy 
tribute  upon  the  other  as  a  compensation  for 
obedience  to  its  requirements."  And  such 
regulations,  it  was  observed,  "are  as  bind- 
ing  upon  an  existing  road  as  one  newly  or- 
ganized." The  court  cited  the  case  of  Ma9- 
aachusetts  O,  R,  Co,  v.  Boston,  C.  d  F,  B.  Co, 
121  Mass.  124,  where  Mr.  Justice  Gray,  then 
chief  justice  of  the  supreme  judicial  court 
of  Massachusetts,  expressed  the  law  as  fol* 
lows: 

"A  railroad  corporation  across  whose  road 
another  railroad  or  hiffhwa^  is  laid  out  ha» 
the  like  right  as  all  Individuals  or  bodies 
politic  and  corporate  owning  lands  or  ease- 
ments, to  recover  damages  for  the  injury  oc- 
casioned to  its  title  or  right  in  the  land  oc- 
cupied by  its  road,  taking  into  consideration 
any  fences  or  structures  upon  the  land,  or 
changes  in  its  surface,  absolutely  required 
by  law,  or  in  fact  necessary  to  be  made  by 
the  corporation  injured,  in  order  to  accom- 
modate its  own  land  to  the  new  condition* 
Com,  V.  Boston  d  M.  R.  Co,  3  Cush.  26,  53 ; 
Old  Colony  d  F,  River  R,  Co.  v.  Plymouth 
County,  14  Gray,  165;  Grand  Junction  B, 
Co,  T.  Middlesex  County,  14  Gray,  563.  But 
it  is  not  entitled  to  damages  for  the  inter- 
ruption and  inconvenience  occasioned  to  its 
business;  nor  for  the  increased  liability  to 
damages  from  accidents;  nor  for  increiased 
expense  for  ringing  the  bell ;  nor  for  the  risk 
of  being  ordered  by  the  county  commission- 
ers, when  in  their  judgnient  the  safety*  aad 
convenience  of  the  public  may  require  it,  to 
provide  additional  saf^uards  for  travelers 
crossing  its  railroad.  Proprietors  of  Looks 
and  Canals  v.  Nashua  d  L.  R,  Corp.  10 
Cush.  386,  302;  Boston  d  W.  R,  Corp,  v. 
Old  Colony  R.  Corp.  12  Gush.  606,  611,  and 
3  Allen,  142,  146;  Old  Colony  d  F.  River  R. 
Co.  V.  Plymouth  County,  14  Gray,  166." 

It  is,  however,  contended  that  a  street 
railway  has  a  different  relation  to  a  street 
than  that  which  a  steam  railroad  has;  that 
the  former  "acquires  a  right  to  use  the  same 
in  common  with  *other  members  of  the  trav-[300] 
eling  public,  and  is  not  an  additional  burden 
upon  the  street,  but  is  merely  an  adaptation 
of  the  highway  to  a  particular  means  of 
travel,  and  does  not  constitute  an  additional 
servitude.  A  railroad  is,  on  the  other  hand, 
an  additional  servitude,  and  if  it  is  built 
across  a  highway  it  must  do  all  things  nec- 
essary to  render  the  highway,  for  all  its  le- 
gitimate uses,  as  safe  as  it  was  before  the 
railroad  was  built  across  it,  or  would  be  if 
such  railroad  were  not  built  across  it  at 
all." 

It  may  be  that  this  difference  is  recog- 
nized as  to  abutting  property  owners  or 
crossing  railroads,  but  it  cannot  be  recog- 
nized as  limiting  or  affecting  the  power  of 
the  state  to  regulate  the  management  of  the 
roads  in  view  of  the  danger  of  their  opera- 
tion to  the  public.  Whether  electricity  be 
the  motive  power,  or  steam  be  the  motive 
power,  there  is  enough  danger  in  the  opera- 
tion  of   either   to  justify  regulation.    The 
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record  In  this  case  shows  that  there  are  thir- 
ty-eight daily  passenger  trains  crossing 
Clark  avenue,  and  that  the  cars  of  the  plain- 
tiff in  error  pass  every  few  minutes.  It  is 
manifest,  as  the  supreme  court  of  the  state 
observed,  that  the  crossing  "is  a  place  of 
unusual  danger,  not  only  to  the  passengers 
in  steam  cars,  but  also  to  the  passengers  in 
the  electric  cars,"  and  that  the  danger  is 
caused  by  both.  In  such  situation  the  city 
is  surely  not  powerless  to  act,  nor  before 
acting  must  it  ascertain  the  exact  quantum 
of  damage  caused  by  each  road,  and  by  that 
standard  assign  the  cost  of  protecting  the 
public.  See  Maine  0,  R,  Co.  v.  Waterville 
d  F,R.d  Light  Co.  89  Me.  328,  36  Atl.  453. 
It  is  also  objected  to  the  order  that  it  de- 
prives plaintiff  in  error  of  the  equal  protec- 
tion of  the  laws.  The  argument  to  support 
this  contention  is  an  extension  of  that  which 
claims  that  the  use  of  the  street  by  the  plain- 
tiff in  error  "is  merely  an  adaptation  of  the 
highway  to  the  particular  means  of  travel." 
And  it  18  deduced  that  an  electric  street  rail- 
way has  an  equality  of  rights  with  ordinary 
vehicles.  That  we  think  there  is  a  differ- 
ence between  ordinary  vehicles  and  cars  pro- 
pelled by  electricity,  which  may  be  recog- 
nized by  the  state  in  the  exercise  of  its 
police  power,  we  have  sufficiently  indicated. 
(2)  The  objection  that  the  statute  does 
[801] not  provide  for  notice  *seems  to  be  made  for 
the  first  time  in  this  court*  It  is  not  men- 
tioned in  the  majori^  opinion  nor  in  the 
dissenting  opinion.  It  is  not  particular- 
ized in  the  petition  for  the  writ  of  error  nor 
in  the  assignment  of  errors.  In  the  petition 
for  this  writ  of  error  it  is  recited  tnat  the 

Slaintiff  in  error  in  its  apnlication  for  man- 
amus  claimed  that  the  order  of  the  railroad 
commissioners  was  invalid  because  it  de- 
prived plaintiff  in  error  of  its  property  with- 
out due  process  of  law  and  denied  it  the 
ecfuaL  protection  of  >the  laws.  And  also  re- 
cited that  on  the  "issue  framed  therein  said 
cause  went  to  a  final  hearing."  The  cause 
was  submitted  on  petition  and  answer,  and 
the  petition  alleged  "that  notice  was  given 
by  respondent  to  relator  and  the  Union  Ter- 
minal Association,  and  the  hearing  had,  at 
which  relator's  representative  objected  to 
the  making  of  said  order."  It  is,  therefore, 
not  open  to  the  plaintiff  in  error  to  com- 
plain that  the  statute  does  not  provide  for 
notice. 

Judgment  affirmed. 


UNITED  STATES,  Plff.  in  Err^ 

V. 

MISSION  ROCK  COMPANY. 

(See  S.  C.  Reporter's  ed.  891-408.) 

Waters — control  of  state  over  tide  lands— 
right  to  convey  free  from  easement — 
naval  reservation — construction  of  Presi- 
dent's order. 

1.  The  state  of  California  has  the  right  to  con- 


vey Its  title  to  tide  lands  contiguous  to,  and 
Immedlatelj  surrounding,  certain  Islands  In. 
the  bay  of  San  Francisco,  free  from  any  • 
easement  appurtenant  to  such  Islands. 
2.  The  order  of  the  President  of  January  13, 
1890,  reserving  for  naval  purposes  **Mlsslon 
island  and  the  small  Island  southeast  there- 
of" in  the  bay  of  San  Francisco,  cannot  be 
construed  as  an  appropriation  for  such  pur- 
poses of  the  surrounding  tide  land,  which 
had  been  reclaimed  by  a  grantee  from  the 
state  of  California,  and  upon  which  had  been 
erected  extensive  warehouses  and  wharves. 

[No.  198.] 

Argued  March  11,  190S.    Decided  April  ISr 

1909.     ' 

IN  ERROR  to  the  United  States  Circuit 
X  Court  of  Appeals  for  the  Ninth  Circuit 
to  review  a  judgment  reversing  a  judgment 
of  the  Circuit  Court  for  the  Northern  Dis- 
trict of  California  in  favor  of  the  United 
States  in  an  action  of  ejectment,  and  re> 
mapding  the  cause,  with  instructions  to  en- 
ter judgment  for  the  recovery  of  a  portion 
only  of  the  property  sued  for.    Affirmed. 

See  same  case  below,  48  C.  C.  A.  641.  109 
Fed.  763. 

Statement  l^  Mr.  Justice  MoKeniiat 

Ejectment  brought  in  the  circuit  court  of 
the  United  States,  ninth  circuit,  northern 
district  of  California,  by  the  United  States 
against  the  California  Dry  Dock  Company. 
Pending  the  hearing,  the  latter  company 
sold  and  transferred  its  title  to  the  Mission 
Rock  Company,  a  corporation,  which  there- 
upon entered  into  possession  of  the  proper- 
ty. By  stipulation  the  Mission  Rock.  Com- 
pany was  substituted  as  defendant,  and  an 
amended  and  supplemental  complaint  was 
Hied. 

The  property .  sued  for  was  describe  by 
metes  and  bounds,  and,  it  was  alleged,  con- 
stituted a  ''tract  of  land,  being  a  square,  in- 
cluding the  rock  known  as  Mission  rock,, 
and  containing  14.69  acres,  more  or  less, 
and  being  a  fractional  part  of  the  westerly 
half  of  section  11,  township  2  south,  range 
5  west,  Mount  Diablo  base  and  meridian." 
Damages  and  rents  and  profits  were  also 
prayed,  in  the  sum  of  $355,000. 

By  consent  the  case  was  tried  l^  the 
court,  and  its  findings,  as  far  as  material, 
are  as  follows: 

"II.  At  the  date  of  the  admission  of  the 
state  of  California *into  the  Union,  the  prero-[303) 
ises  sued  for  consisted  of  two  rocks  or  is- 
lands adjacent  to  one  another  and  project- 
ing above  the  plane  of  ordinary  high  water 
in  the  bay  of  San  Francisco,  the  larger  of 
which  rose  to  a  height  of  more  than  20  and 
Jess  than  40  feet  above  such  high  water. 
Also  of  other  lands  contiguous  thereto  and 
surrounding  said  rocks  or  islands,  which 
were  completely  submerged  and  over  which 
the    daily    tides    continuously    flowed    and 


NOTB. — On  the  right  of  owner  of  upland  to 
aeoess  to  navigable  water — see  note  to  State  e« 
reL  Denny  v.  Bridges  (Wash.)  40  L.  R.  A.  598. 

A8  to  the  separation  of  riparian  rights  from 
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upland — see  note  to  Grati  v.  Land  &  River  Im- 
pvQV.  Co.   (C.  C.  App.  7th  C.)  40  L.  R.  A.  393. 
On  title  to  land  under  water — see  note   to 
Golf  V.  Cougle  (Mich.)  42  L.  R.  A.  161. 
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€bbed.    The  rocks  or  islajids  referred  to  are. 
laid  down  on  the  chart  in  this  cause,  and 
•marked  Exhibit  'AJ 

"III.  The  areas  of  these  rocks  or  islands 
above  ordinary  high>water  mark  at  the  time 
of  the  admission  of  the  state  of  California 
into  the  Union  were  as  follows:  The  one 
on  the  chart  called  'Mission  rock'  had  an 
area  of  fourteen  one-hundredths  (14-100) 
of  an  acre;  the  other  had  an  area  of  one 
one-hundredth  (1-100)  of  an  acre.  Tliese 
rocks  or  islands  rose  abruptly  out  of  the 
bay  of  San  Francisco.  Their  sides  to  the 
•extent  that  they  were  covered  and  uncov- 
ered by  the  flow  and  ebb  of  the  tide  varied 
from  10  to  26  feet,  depending  on  their 
steepness.  Both 'rocks  were  barren,  without 
soil  or  water,  and  were  of  no  value  for  pur- 
poses, agricultural  or  mineral.  They  lay  at 
a  distance  of  about  half  a  mile  of  the  then 
nhnre  line  of  that  part  of  the  bay  upon 
Avliich  the  city  of  San  Francisco  fronted. 
Navigable  water  divided  and  still  divides 
the  lands  sued  for  from  the  mainland,  and 
surrounded  and  now  surrounds  them. 

''IV.  The  lands  described  in  the  com- 
plaint were  not,  at  the  date  of  the  admis- 
aion  of  the  state  of  California  into  the 
Union,  within  the  boundaries  of  any  valid 
private  or  pueblo  grant  of  lands  of  the 
Spanish  or  Mexican  governments. 

"V.  No  approved  plat  of  the  exterior 
limits  of  the  city  of  San  Francisco,  as  pro- 
vided by  the  terms  of  S  5  of  the  act  of  July 
1,  1864  (13  Stat.  332),  has  been  filed  or 
rendered  to  the  General  Land  OflSce  of  the 
United  States,,  or  of  the  state  of  California. 
The  lands  sued  for  in  this  action  are  within 
such  exterior  limits. 

"  VI.  On  the  13th  da;^  of  January,  1899, 
the  President  of  the  United  States,  purport- 
ing to  act  in  conformity  with  the  act  of 
July  1,  1864,  already  referred  to,  issued  the 
following  order: 

"Executive  Mansion,  Januanr  13,  1899. 

"It  is  hereby  ordered  that  the  Mission  is- 
land and  the  small  island  southeast  thereof, 
designated  on  the  official  plat  on  file  in  the 
General  Land  Office,  approved  October  12, 
1898,  as  lots  1  and  2  of  section  11,  town- 
ship 2  south,  range  5  west,  Mount  Diablo 
meridian,  California,  containing,  according 
to  the  plat,  fourteen  one-hundredths  of  an 
acre  and  one  one-hundredth  of  an  acre,  re- 
spectively, be,  and  they  are  hereby,  de- 
'  clared  as  permanently  reserved  for  naval 
purposes.  William  McKinley. 

{894]     *"VII.  On  the  day  of  March,  1864, 

the  United  States  surveyor  general  for  the 
state  of  California  extended  the  public  sur- 
vey so  as  to  comprehend  and  include  the 
rocks  or  islands  and  the  lands  in  contro- 
versy in  the  present  suit. 

"  VIII.  On  April  4,  1870,  the  governor 
of  the  state  of  California,  approved  an  act 
of  the  legislature  of  the  state  entitled,  'An 
Act  to  Provide  for  the  Sale  and  Convey- 
ance of  Certain  Submerged  Lands  in  the 
City  and  County  of  San  Francisco  to  Henry 
B.  Tichenor,'  which  act  as  printed  in  the 
866 


statutes  of  California  for  the  years  1870, 
1871,  at  page  801,  is  hereby  referred  to  and 
made  part  hereof." 

"The  lands  herein  described  include  the 
lands  sued  for  in  this  action. 

"On  the  11th  day  of  July,  1872,  the  stale 
of  California,  in  conformity  with  said  act, 
issued  its  patent  for  the  said  lands  to  said 
Henry  B.  Tichenor,  purporting  to  convey 
the  same  to  him.  Said  patent  was  duly  re- 
corded in  liber  1  of  Records  of  Patents, 
page  66. 

.  "After  execution  of  the  said  patent,  the 
said  Tichenor  executed  and  delivered  a  deed 
of  grant,  bargain,  and  sale,  dated  May  1, 
1878,  purporting  to  convey  the  said  lands  to 
the  California  Dry  Dock  Company,  which 
thereafter,  on  the  6th  day  of  June,  1900, 
executed  and  delivered  to  the  Mission  Rock 
Company,  the  defendant,  a  like  deed  to  the 
said  lands.  The  last-named  company  has 
not,  since  said  date,  conveyed  to  any  person 
or  corporation  the  said  lands. 

"  IX.  The  California  Dry  Dock  Company, 
upon  going  into  possession  of  said  lands  so 
conveyed,  undertook  the  improvement  of  the 
same  b^  fillixig  in  portions  of  the  submerged 
lands  immediately  around  and  contiguous 
to  said  islands  or  rocks,  with  many  thou- 
sands of  tons  of  rock,  thus  increasing  the 
available  area  of  said  lands  to  about  4 
acres,  upon  which  extensive  warehouses 
were  built  by  it,  and  whar^'es  erected  for 
the  accommodation  of  shipping. 

"  Since  the  issuance  of  the  state  patent 
hereinbefore  referred  to,  the  patentee 
thereof  up  to  May  1,  1878,  the  California 
Dry  Dock  Company  from  said  time  to  the 
6th  day  of  June,  1900,  and  the  defendant 
from  said  last-named  date  to  the  present 
*time  have  been  in  continuous  and  uninter-[306] 
rupted  possession  of  the  said  lands,  using 
the  same  and  the  improvements  thereon  for 
commercial  purposes,  and  claiming  to  be  the 
absolute  owner  thereof." 

The  conclusion  of  the  court  was  that  the 
United  States  was  entitled  to  the  lands  sued 
for,  without  damages  or  rents  and  profits,, 
and  judgment  was  entered  accordingly. 

The  circuit  court  of  appeals  reversed  the 
judgment,  and  remanded  the  cause,  with  in- 
structions "  to  enter  judgment  for  the  plain- 
tiff for  the  recovery  of  the  possession  of  tho 
two  i.<tlaTidA  or  rocks  mentioned  in  the  rec- 
ord, containing,  respectively,  14-100  of  an 
acre,  and  1-lUO  of  an  acre,  and  designated  on 
the  ofticial  plut  on  file  in  the  General  Land 
OfP.ce,  approved  October  12,  1898,  as  lots  1 
and  2  of  section  11,  township  2  south,  range 
6  west.  Mount  Diablo  meridian,  California; 
and  as  respects  the  remainder  of  the  land 
sued  for,  tnat  the  plaintiff  take  nothing." 
48  C.  C.  A.  641,  109  Fed.  763.  This  writ  «f 
error  was  thereupon  sued  out. 

Bolioitor  CfenertU  Blcliards  argued  the 
cause  and  filed  a  brief  for  plaintiff  in  error: 

Upon  the  acquisition  oi  California  from 
Mexico,  the  United  States  became  the  owner 
of  all  the  land  in  California,  both  the  tida 
lands  and  the  upland. 

Ban  Francino  T.  LeRoy,  138  U.  S.  656,  34 
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X.  ed.  1096,  11  Sup.  Ct.  Rep.  364;  Knight  y. 
United  Land  Aaso.  142  U.  S.  161,  35  Ii.  ed. 
-974,  12  Sup.  Ct  Rep.  258. 

The  tide  or  Bubmerged  lands  the  United 
States  took  in  trust  for  the  future  state  of 
<^lifornia. 

Ban  Francisco  y.  LeRoy,  138  U.  8.  656,  34 
L.  ed.  1096,  11  Sup.  Ct.  Rep.  364;  Knight  y. 
United  Land  Asso.  142  U.  S.  161,  36  L. 
<ed.  074,  12  Sup.  Ct.  Rep.  258. 

The  land,  which,  under  this  doctrine,  went 
to  the  original  states  when  the  Revolution 
took  place,  and  to  the  subsequent  states 
upon  their  admission  to  the  Union,  is  sub- 
merged lands, — land  under  water, — not  land 
above  water.  *The  control  over  the  naviga- 
W%  waters  included  the  ownership,  in  trast 
for  the  people,  of  the  soils  covered  by  such 
water. 

Martin  y.  Waddell,  16  Pet.  367,  10  L.  ed. 
«97;  Weber  y.  State  Harbor  Comrs.  18  Wall. 
57,  21  L.  ed.  798;  Illinois  C.  R.  Co,  v.  Il- 
linois, 146  U.  S.  387,  36  L.  ed.  1018,  13  Sup. 
a.  Rep.  110;  Shively  v.  Bowlby,  152  U.  S. 
1,  38  L.  ed.  331,  14  Sup.  Ct.  Rep.  548. 

The  island  or  island^  known  as  Mission 
Rock  never  had  been,  nor  are  they  now,  tide 
land,  or  submerged  land,  or  soil  under  navi- 
^ble  waters. 

Com,  V.  Shaw,  14  Serg.  &  R.  9. 

Carried  to  its  logical  conclusion,  the  con- 
tention that,  if  there  was  any  land  reserved 
under  the  act  admitting  California  as  a 
«tate,  it  was  only  "public  lands,"  meaning 
thereby  land  "subject  to  sale  or  other  dis- 
posal under  general  laws,"  would  strip  the 
United  States  of  all  its  lands  except  such  as 
were  open  for  pre-emption  and  sale  under 
^peneral  laws. 

LeavenuxMTth,  L,  d  O,  R,  Co,  y.  United 
£tates,  92  U.  S.  733,  23  L.  ed.  634 ;  Wiloow 
y.  Jackson,  ew  dcm.  M'Connel,  13  Pet.  498, 
10  L.  ed.  264;  Newhall  v.  Sanger,  92  U.  S. 
761,  23  L.  ed.  769;  Doolan  v.  Carr,  125  U.  S. 
«18,  31  L.  ed.  844,  8  Sup.  Ct.  Rep.  1228; 
Mann  v.  Tacoma  Land  Co.  153  U.  S.  273,  38 
L.  ed.  714,  14  Sup.  Ct.  Rep.  820. 

Parts  of  the  public  domain  may  be  re- 
served from  pre-emption  or  sale,  and  set 
Apart  for  public  uses. 

Grisar  v.  McDowell,  6  Wall.  363,  18  L.  ed. 
S63. 

Submerged  lands  surroundinff  an  island 
in  the  Bay  of  San  Francisco,  naif  a  mile 
from  shore,  and  separated  from  it  by  navi- 
^ble  waters,  could  not  be  conveyed  or  used 
^except  in  connection  with  the  island  which 
they  surrounded. 

Illinois  C.  R.  Co,  v.  Illinois,  146  U.  S.  387, 
^6  L.  ed.  1018,  13  Sup.  Ct.  Rep.  110. 

The  state  had  no  power  to  convey  the 
lapds,  to  be  held  distinct  from  Mission  Rock 
and  in  opposition  to  the  title  of  the  United 
estates  to  one  of  its  islands. 

Stockham  v.  Browning,  18  N.  J.  Eq.  390; 
B.  G.  Blakslee  Mfg,  Co.  y.  B.  0,  Blakslee's 
Sons  Iron  Works,  129  N.  Y.  155,  29  N.  E.  2. 

The  title  of  the  United  States  to  Mission 
Rock  was  absolute  and  unqualified,  and  the 
authority  of  the  United  States  over  the  sur- 
rounding navigable  waters  and  submerged 
land  was  supreme;  the  right  of  the  state 
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in  the  interests  of  navigation  and  commerce 
being  subordinate  to  that  of  the  United 
States. 

United  States  v.  Bellingham  Bay  Boom  Co. 
176  U.  S.  211,  44  L.  ed.  437,  20  Sup.  Ct.  Rep. 
343. 

Whether  the  title  to  the  submerged  lands 
of  navigable  waters  is  in  the  state  or  in  the 
riparian  owners,  it  was  acquired  subject  to 
the  rights  which  the  public  have  in  the  navi- 
gation of  such  waters. 
•  Scranton  v.  Wheeler,  179  U.  S.  141,  45 
L.  ed.  126,  21  Sup.  Ct.  Rep.  48. 

Whatever  right  the  state  held  in  the  tide 
lands  or  submerged  lands  surrounding  the 
island  was  subordinate  and  subservient  to 
right  of  access  to  the  navigable  water,  which 
went  with  the  upland. 

Button  V.  Strong,  1  Black,  1,  17  L.  ed. 
339 ;  Weber  v.  State  Harbor  Comrs.  18  Wall. 
57,  21  L.  ed.  798;  Yates  v.  Miltcaukee,  10 
Wafl.  497,  19  L.  ed.  984;  Lake  Superior 
Land  Co,  v.  Emerson,  38  Minn.  406,  38  N. 
W.  200;  Hanford  y.  St,  Paul  d  D,  R. 
Co.  43  Minn.  104,  42  N.  W.  696. 
.  The  improvements  made  at  Mission  Rock 
were  of  such  a  character  that  they  neces- 
sarily became,  when  made,  a  part  pf  the  is- 
land itself,  impossible  to  be  separated,  and 
therefore  the  property  of  the  owner  o^  the 
island. 

Ledyard  v.  Ten  Eyck,  36  Barb.  102;  Vich' 
ols  V.  Lewis,  15  Conn.  137. 

Respecting  the  authority  of  the  President 
te  set  aside  parcels  of  land  belonging  to  the 
United    Stetes    for    particular  public  uses, 

Orisar  v.  McDowell,  6  Wall.  363,  18  L. 
ed.  863,  17  Ops.  Atty.  Gen.  160. 

The  United  States  as  the  owner  of  this  is- 
land had  the  ri^ht  of  access  to  the  navigable 
waters  surrounding  it. 

Shirley  v.  Bishop,  67  Cal.  543,  8  Pac.  82; 
Gould,  Waters,  dd  ed.  S  174;  1  Dill.  Mun. 
Corp.  4th  ed.  160 ;  Potomac  S.  B.  Co.  v.  Up- 
per Potomac  S.  B.  Co.  109  U.  S.  673,  27  L. 
ed.  1070,  3  Sup.  Ct.  Rep.  445,  4  Sup.  Ct.  Rep. 
15;  Polhemus  v.  Bateman,  60  N.  J.  L.  163, 
37  Atl.  1015;  Sayre  v.  }^ewark,  60  N.  J.  Eq. 
361,  48  L.  R.  A.  722,  45  Atl.  985. 

Mr.  Cl&mrles  Page  argued  the  cause,  and, 
with  Messrs.  Edward  J.  McOutchen  and 
Samuel  Knight,  filed  a  brief  for  defendant  in 
error: 

A  state  upon  admission  becomes  endowed 
with  all  the  rights  over  persons  and  property 
which  the  original  states  had  and  have,  ex* 
cept  so  far  as  any  stich  rights  may  be  spe- 
cially and  expressly  reserved  by  the  United 
Stetes. 

Pollard  V.  Hagen,  3  How.  221,  11  L.  ed. 
570;  Shively  v.  Bowlby,  152  U.  S.  27,  38  L. 
ed.  341,  14  Sup.  Ct.  Rep.  548;  Illinois  0.  R. 
Co.  y.  Illinois,  146  U.  S.  434,  36  L.  ed.  1018, 
13  Sup.  Ct  Rep.  110;  Ft.  Leavenworth  R. 
Co.  y.  Lowe,  114  U.  S.  526,  29  L.  ed.  264,  5 
Sup.  Ct.  Rep.  995. 

It  has  been  uniformly  held  that,  upon  the 
admis^on  of  a  state  into  the  Union,  the 
tide  lands  or  the  lands  under  tide  waters 
vest  in  the  state. 

There  is  no  distinction  between  lands  di- 
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urnally  covered  and  uncovered  by  the  tides, 
and  lands  which  are  constantly  covered  by 
the  tides,  even  when  at  their  lowest  stage. 

loUard  v.  Hagen,  3  How.  230,  11  L.  ed. 
574 ;   Oilman  v.  Philadelphia,  3  WalL  726, 

18  L.  ed.  100;  Martin  v.  Waddell,  16  Pet. 
410,  10  L.  ed.  1012;  San  Francisco  v.  LeRoy, 
138  U.  S.  671,  34  L.  ed.  1101,  11  Sup.  Ct. 
Rep.  364 ;  Weber  v.  State  Harbor  Comrs,  18 
Wall.  65,  21  L.  ed.  802;  Lowndes  v.  Hunting- 
ton, 153  U.  S.  1,  38  L.  ed.  616,  14  Sup.  Ct. 
Rep.  758. 

The  fact  that  there  is  no  tide  land  in  the 
Great  Lakes  does  not  affect  the  right  of  the 
state.  That  right  is  the  right  to  the  soil 
under  its  navi^Ui)le  waters. 

lllinoia  C.  R.  Co.  v.  Illinois,  146  U.  S.  436, 
36  L.  ed.  1037,  13  Sup.  Ct.  Rep.  110;  Morris 
V.  United  Slates,  174  U.  S.  236,  43  L.  ed.  960, 

19  Sup.  Ct.  Hep.  649 ;  Mann  v.  Tacoma  Land 
Co.  153  U.  S.  273,  38  L.  ed.  714,  14  Sup.  Ct. 
Rep.  820;  Knight  v.  United  Land  Asso.  142 
U.  S.  183,  35  L.  ed.  982,  12  Sup.  Ct.  Rep. 
258;  Hardin  v.  Jordan,  140  U.  S.  381,  35  L. 
ed.  433,  13  Sup.  Ct.  Rep.  808,  838;  Packer  v. 
Bird,  137  U.  S.  661,  34  L.  ed.  819,  11  Sup.  Ct, 
Rep.  270;  8t,  Clair  County  v.  Lovingston, 
23  Wall.  64,  23  L.  ed.  62 ;  Barney  v.  Keokuk, 
94  U.  S.  336,  24  L.  ed.  224 ;  Oilman  v.  Phila- 
delphia, 3  Wall.  726,  18  L.  ed.  100;  Mum- 
ford  V.  Wardwell,  6  Wall.  430,  18  L.  ed.  761; 
Smith  ▼.  Maryland,  18  How.  74,  15  L.  ed. 
269;  Ooodtitle  v.  Kibbe,  9  How.  471,  13  L. 
ed.  220;  Pacific  Oas  Improv,  Co,  y.  Ellert, 
64  Fed.  421.  See  also  Oakland  v.  Oakland 
Water  Front  Co.  118  Cal.  182,  50  Pac.  277. 

The  right  of  the  state  to  its  navigsMe 
waters  includes  the  right  to  the  fish  in 
them  and  the  use  of  the  beds  for  the  plant- 
ing of  oysters,  to  the  exclusion  of  the  citi- 
zens of  other  states. 

McCready  v.  Virginia,  94  U.  S.  391,  24  L. 
ed.  248;  Smith  v.  Maryland,  18  How.  74,  15 
L.  ed.  269;  Huntington  v.  Lowndes,  AO  Fed. 
630. 

The  United  States  may  appropriate  tide 
lands  though  sold  by  the  state,  if  the  neces- 
sities of  commerce  shall  require  them;  but 
if  they  have  been  improve,  they  can  be 
taken  only  upon  due  compensation  made. 

Scranton  v.  Wheeler,  6  C.  C.  A.  585,  16 
U.  S.  App.  152,  57  Fed.  812;  Monongahela 
2fav.  Co.  V.  Unitt^d  States,  148  U.  S.  312,  37 
L.  ed.  463,  13  Sup.  Ct.  Rep.  622. 

The  state  may  create  an  obstruction  to 
naviffation  when  commerce  will  be  thereby 
aided 

Oilman  v.  Philadelphia,  3  Wall.  713,  18  L. 
ed.  96;  Assante  v.  CJiarleston  Bridge  Co.  41 
Fed.  365;  Rhea  v.  Newport  N.  d  M.  Valley 
R.  Co.  50  Fed.  16 :  Willamette  Bridge  Co.  v. 
Hatch,  125  U.  8.  1,  81  L.  ed.  629,  8  Sup.  Ct 
Rep.  811. 

The  state  may,  in  aid  of  its  own  commerce, 
remove  obstructions,  deepen  channels,  and 
improve  them  generally,  if  such  acts  do  not 
impair  their  navigation,  or  defeat  any  sys- 
tem provided  by  the  general  government. 

Mobile  County  v.  Kimball,  102  U.  S.  699, 
26  L.  ed.  240. 

To  give  to  the  United  States  the  right  to 
transfer  to  a  citizen  the  title  to  the  shores 
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and  the  soils  under  the  navigable  watera 
would  be  placing  in  their  hands  a  weapon 
which  might  be  wielded  greatly  to  the  in« 
jury  of  state  sovereignty,  and  deprive  the 
states  of  the  power  to  exercise  a  numerous 
and  important  class  of  police  powers. 

Pollard  V.  Hagan,  3  How.  230,  11  L.  ed. 
574. 

The  reason  for  conceding  the  right  of  the 
state  to  the  lands  under  navigable  waters 
applies  equally  to  the  rodcs  that  project 
from  such  waters. 

Shively  v.  Bowlby,  152  U.  S.  1,  49,  38  !*► 
ed.  331,  349,  14  Sup.  Ct.  Rep.  548. 

The  admission  of  the  state  on  an  equal 
footing  with  the  original  states  gave  to  it  all 
propeity  above  and  below  high  water,  not 
already  given  into  private  ownership,  or  not 
reserved  by  the  United  States  in  the  act  of 
admission. 

Nichols  T.  Boston,  98  Mass.  42,  93  Am. 
Dec.  132;  Shively  v.  Bowlby,  152  U.  S.  14,. 
38  L.  ed.  336,  14  Sup.  Ct.  Rep.  548;  People 
V.  Godfrey,  17  Johns.  230,  9  Am.  Dec.  203; 
Ft.  Leavenworth  R.  Co.  v.  Lowe,  114  U.  SL 
538,  29  L.  ed.  269,  5  Sup.  Ct.  Rep.  995. 

The  words  ''public  lands"  do  not  include 
lands  Jbelow  high- water  mark. 

Mann  ▼.  Tacoma  Land  Co.  153  U.  S.  273, 
38  L.  ed.  714,  14  Sup.  Ct.  Rep.  820;  Leaven- 
worth, L.  d  0.  R.  Co.  T.  United  States,  92 
U.  S.  733,  23  L.  ed.  634;  Doolan  v.  Carr,  125 
U.  S.  618, 31  L.  ed.  844, 8  Sup.  Ct  Rep.  1228  ; 
Newhall  v.  Sanger,  92  U.  S.  761,  23  L.  ed. 
769;  Shively  v.  Bowlby,  152  U.  S.  49,  38  L. 
ed.  349,  14  Sup.  Ct.  Rep.  548;  Morris  y. 
United  Biate^,  174  U.  S.  ^7,  43  L.  ed.  961,. 
19  Sup.  Ct.  Rep.  649;  Barney  y.  Keokuk,  94 
U.  S.  324,  338,  24  L.  ed.  224,  228;  llUnoi^ 
C.  R.  Co.  V.  JUinois,  146  U.  S.  387,  36  L.  ed. 
1018,  13  Sup.  Ct.  Rep.  110;  State  v.  Paoifiif 
Ouano  Co.  22  S.  C.  50;  Allegheny  City  y. 
Reed,  24  Pa.  39. 

Mr.  Charles  Page  also  filed  a  supplemental 
brief  foir' defendant  *in  error: 

At  common  law  the  right  of  the  owner  of 
lands  fronting  on  the  shore  to  wharf  out 
does  not  exist 

Shively  v.  Bowlby,  162  U.  S.  27,  38  L.  ed. 
341,  14  Sup.  Ct.  Rep.  548;  Weber  v.  State 
Harbor  Comrs.  18  Wall.  65,  21  L.  ed.  802. 

California  may  sell  its  submerged  lands 
free  of  any  easement  whatever  in  favor  of 
the  riparian  proprietor. 

Pacifio  Oas  Improv.  Co.  v.  Ellert,  64  Fed. 
425. 

The  alienation  of  the  tide  lands  by  the 
state  may  prevent  access  to  the  navigable 
waters  of  the  bay. 

Oakland  v.  Oakland  Water  Front  Co.  US 
Cal.  160,  50  Pac.  277. 

Mr.  Justice  MoKenna,  alter  stating  th^ 
case,  delivered  the  opinion  of  the  court: 

'*  It  will  be  observed,"  as  was  said  by  the 
circuit  court  of  appeals,  "  that  the  judgment 
[of  the  circuit  court]  is  not  limited  to  the 
two  rocks  or  islands  embraced  in  the  exec- 
utive order  of  January  13,  1899,  the  one  cov- 
ering 14-100  and  the  other  l-lOO  of  an  acre» 
but  awards  the  government  the  entire  tract 
of  14.09  acres,  including  the  warehouses  and 
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other  improveroents  constructed  by  the  de- 
fendant and  its  predecessors  in  interest." 
The  circuit  court  of  appeals  confined  the  re- 
covery of  the  plaintiff  to  the  rocks  proper, 
and  awarded  the  submerged  lands  to  the  de- 
fendant. The  controversy  then  is,  Which 
party  has  the  title  to  the  latter?  The  de- 
fendant in  error  is  the  successor  of  the 
rights  and  title  of  the  California  Dry  Dock 
Companv,  that  company  being  grantee  of 
Henry  B.  Tichenor,  who  received  the  patent 
for  the  lands  on  the  11th  of  July,  1872, 
from  the  state  of  California,  in  pursuance 
of  and  in  conformity  with"  an  act  of  the 
1404]  legislature  of  the  state,  entitled,  "An  Act  *to 
Provide  for  the  Sale  and  Conveyance  ol  Cer- 
tain Submerged  Lands  in  the  City  and 
County  of  San  Francisco  to  Henry  B.  Tich- 
enor.*'   Cal.  Stat.  1870-71,  p.  801. 

Had  the  state  the  title  to  convey?  The 
plaintiff  in  error,  in  effect,  contests  this,  and 
Asserts,  besides,  a  right  to  the  submerged 
land  as  an  easement  appurtenant  to  the  is- 
lands. 

The  title  and  dominion  which  a  state  ac- 
quires to  lands  under  tide  waters  by  virtue 
of  her  sovereignty  received  elaborate  consid- 
eration, exposition,  and  illustration  in  the 
^aae  of  Shtvely  y,  Bovclhy,  162  U.  S.  1-58, 
38  L.  ed.  331-.362,  14  Sup.  Ct.  Rep.  648. 
Prior  cases  are  there  collected  and  quoted, 
4unong  others,  Weher  v.  Biate  Harbor 
Comrtt.  18  Wall.  66,  21  L.  ed.  801.  From  the 
latter  as  follows  (and  the  case  concerned 
iido  lands  in  California) :  ''Although  the 
title  to  tlie  soil  under  the  tidewaters  of  the 
bay  was  acquired  by  the  United  States  by 
-cession  from  Mexico,  eoually  ynth  the  title 
to  the  upland,  they  hela  it  only  in  trust  for 
the  future  state.  Upon  the  admission  of 
California  into  the  Union  upon  equal  foot- 
ing with  the  original  states,  absolute  prop- 
erty in,  and  dominion  and  sovereignty  over, 
all  soils  under  the  tide  waters  within  her 
limits  passed  to  the  state,  with  the  conse- 
quent right  to  dispose  of  the  title  to  any 
part  of  said  soils  in  such  manner  as  she 
might  deem  proper,  subject  only  to  the  para- 
mount right  of  navigation  over  the  waters, 
«o  far  as  such  naviffation  might  be  required 
by  the  necessities  of  commerce  with  foreign 
nations  or  among  the  several  states,  the 
regulation  of  which  was  vested  in  the  gen- 
eral government."  And  Mr.  Justice  Gray 
said,  delivering  the  opinion  of  the  court  in 
Bhively  v.  Boxclhy:  "Each  state  has  dealt 
with  the  lands  under  the  tide  waters  within 
its  borders  according  to  its  own  views  of 
Justice  and  policy,  reserving  its  own  control 
over  such  lands,  or  granting  rights  therein 
to  individuals  or  corporations,  whether  own- 
ers of  the  adjoining  upland  or  not,  as  it 
considered  for  the  best  interests  of  the  pub- 
lic." 

Tliis  right  is  an  attribute  of  the  sover- 
eignty of  the  state,  and  it  follows  that  in 
the  exercise  of  the  right,  as  said  by  Mr. 
Justice  Gray,  the  state  may  "  dispose  of  its 
tide  lands  free  from  any  easement  of  the 
upland  proprietor."  The  facts  of  the  case 
emphasized  its  doctrine.  Shively  was  the 
f4<l6]  owner  of  *the  upland.  Bowlby  was  the 
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grantee  of  the  state  of  Oregon  of  the  tide 
lands  in  front  of  Shively's  property.  The 
grant  was  sustained.  The  sovereignty  of 
California  and  the  rights  and  powers  de- 
pendent upon  it  are  as  complete  as  those 
of  other  states.  How  has  California  chosen 
to  exercise  them?  In  other  words,  What  is 
the  law  of  California  as  to  the  title  and 
rights  of  riparian  or  littoral  proprietors  in 
the  soil  below  high  water  mark?  Upon  the 
answer  to  these  questions  the  present  liti- 
gation must  be  determined.  The  title  papers 
of  the  defendant  contain  an  act  of  the  legis- 
lature of  the  state  conveying  the  lands  in 
controversy  in  private  ownership,  and  the 
history  of  the  state  shows  that  tne  act  was 
in  accordance  with  the  policy  and  praytice 
of  the  state. 

The  legislature,  commencing  at  the  first 
session  after  Uie  admission  of  the  state  into 
the  Union,  made  grants  of  the  tide  lands, 
to  municipalities  under  conditions  which 
contemplated  their  being  conveyed  to  and 
held  in  private  ownership.  Among  these 
was  the  act  of  March  26,  1851,  known  a»  the 
"beach  and  water  lot  Act."  [Cal.  Stat. 
1851,  p.  309,  chap.  41.]  It  was  entitled, 
'*An  Act  to  Provide  for  the  Disposition  of 
Certain  Property  of  the  State  of  Cali- 
fornia." Section  1  provided  that  **  all  the 
lots  of  land  situated  within  the  following 
boundaries  according  to  the  survey  of  the 
city  of  San  Francisco  and  the  map  or  plat  of 
the  same  now  on  record  in  the  oflice  of  re- 
corder of  the  county  of  San  Francisco  are 
known  and  designaCed  in  this  act  as  the  San 
Francisco  Beach  and  Water  Lots ;  that  is  to 
say,  beginning  at  the  point,"  etc.  Then  fol- 
lows a  description  by  streets,  which  includes 
a  portion  of  the  bay.  Section  2  grants  the 
use  and  occupation  of  the  land  for  ninetv- 
nine  years,  and  confirms  grants  of  lands  sold 
by  authority  of  the  ayuntamiento,  or  town 
or  city  council,  or  by  any  alcalde  of  said 
town  or  city;  and  %  4  makes  the  boundary 
line  described  in  the  1st  section  a  perma- 
nent water  front  of  the  city.  These  acts 
came  up  for  consideration,  and  the  character 
of  the  title  conveyed  was  defined  in  Smith 
V,  J/<>r«e,  2  Cal.  624;  Eldridge  v.  Cowell,  4 
Cal.  87 ;  Chapin  v.  Bourne,  8  Cal.  294 ;  Hy- 
man  v.  Read,  13  Cal.  446;  Holladay  v.  Fris- 
hie,  15  Cal.  635;  •Wheeltry,  Miller,  16  Cal.  [406] 
125:  San  Franeisco  v.  Straut,  84  Cal.  124, 
24  Pac.  814. 

These  cases  all  expressed  under  varying 
facts  the  validity  of  the  title  conveyed  by 
the  acts  of  the  legislature.  They  are  re- 
viewed in  Pacific  Gas  Improv,  Co.  v.  Ellert, 
64  Fed.  421. 

In  Taylor  v.  Underhill,  40  Cal.  473,  Mr. 
Justice  Temple  said,  speaking  of  lands  be- 
low high- water  mark:  "  The  state  can  prob- 
ably sell  the  land,  and  authorize  the  pur- 
chaser to  extend  the  water  front  so  as  to 
enable  him  to  build  upon  this  land    .     .    ." 

The  decisions  cover  a  period  of  many 
years,  and  have  become  a  rule  of  property 
and  the  foundation  of  many  titles.  As  said 
by  Circuit  Judge  Ross,  delivering  the  opin- 
ion of  the  circuit  court  of  appeals:  "A 
large  and  valuable  part  of  the  city  of  San 
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Francisco,  extending  from  the  present  water 
front  to,  in  some  places,  Montgomery  street, 
was  at  the  time  of,  and  subsequent  to,  the 
admission  of  California  into  the  Union  a 
part  of  the  submerged  landft  of  the  bay,  but 
has  since  been  filled  in  by  the  many  hundred 
grantors  under  the  city  and  state,  who  have 
erected  buildings  and  improvements  thereon 
at  costs  running  into  many  millions  of  dol- 
lars. All  of  this  was  done  in  aid  of  com- 
merce, in  the  upbuilding  of  a  great  city 
upon  the  bay,  and  with  the  encouragement 
and  consent  of  the  general  government." 

There  is  nothing  inconsistent  with  these 
views  in  Shirley  v.  Bishop,  67  Cal.  545,  8 
Pac.  82 :  Feople  ▼.  Gold  Hun  Ditch  d  Min. 
Co.  06  Cal.  151,  56  Am.  Rep.  80,  4  Pac.  1152, 
or  in  Bec/cman  v.  Stcett,  99  Cal.  303,  33 
Pac.  1099.  In  Shirley  v.  Bishop  there  was 
no  question  of  riparian  rights.  The  defend- 
*  ants  attempted,  under  a  franchise  from  the 
city  of  Benicia,  to  erect  a  wharf  within  3 
feet  of  the  plaintiff's  wharf,  and  parallel  to 
it  foe  60  feet  in  the  navigable  waters  of  the 
■traits  of  Carquinez,  and  beyond  the  water 
front  established  by  an  act  of  the  legislature 
of  the  state.  The  building  of  the  wharf  was 
restrained.  The  other  two  cases  expressed 
the  general  doctrine  that  the  title  of  the 
state  to  the  lands  covered  by  navigable 
waters  is  held  in  trust  for  the  public.  That 
doctrine  is  declared  in  all  of  \tie  cases.  It 
has  a  conspicuous  illustration  in  the  Lake 
Front  Case  [Illinois  C.  R,  Co.  v.  Illinois], 
146  U.  S.  463,  36  L.  ed.  1046,  13  Sup.  Ct. 
Rep.  110.  The  doctrine  and  its  limitations 
[407]  *are  expressed  in  Heckman  v.  Swett,  99  Cal. 
309,  33  Pac.  1102,  and  in  Shively  v.  Bowlby, 
The  court  said  in  Heckman  t.  Stoett: 
"  Navi^ble  streams  and  the  shores  to  ordi- 
nary high-water  mark  are  held  b^  the  state 
in  trust  for  the  public;  but  qualified  rights 
therein  may  be  granted,  so  far  as  they  are 
not  inconsistent  with,  or  are  in  aid  of,  the 
principal  use,  viz.,  for  the  purposes  of  navi- 
gation." In  other  words,  the  rights  granted 
must  be  in  aid  of  commerce;  and  it  is  rec- 
ognized, as  we  have  seen,  in  judicial  deci- 
sions, and  established  by  practical  examples, 
that  the  conveyance  by  the  state  of  its  title 
to  tide  lands,  to  be  held  in  private  owner- 
ship, free  from  any  easement  of  the  upland 
proprietor,  is  in  aid  of  commerce,  and  there- 
for in  strict  performance  of  the  state's  trust. 
See,  in  addition  to  the  other  cases,  Oakland 
V.  Oakland  Water  Front  Co.  118  Cal.  160, 
60  Pac.  277. 

2.  A  claim  was  made  in  the  circuit  court 
of  appeals  by  the  plaintiff  in  error  under 
S  6  of  the  act  of  Congress  of  July  1,  1864, 
entitled,  ''An  Act  to  Expedite  the  Settle- 
ment of  Titles  to  Lands  in  the  State  of  Cali- 
fornia." 13  Stat,  at  L.  333,  chap.  194.  By 
that  section  the  title  of  the  United  States 
to  the  lands  within  the  corporate  limits  of 
the  city  of  San  Francisco  was  relinquished 
and  granted  to  the  city  "  for  the  uses  and 
purposes"  specified  in  a  certain  ordinance 
of  the  city  called  the  Van  Ness  ordinance, 
which  ordinance  had  been  ratified  by  the 
legislature  of  the  state.  Answering  and  dis- 
posing of  the  contention  of  the  plaintiff  in 
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error,  the  circuit  court  of  appeals  said: 
"Those  uses  and  purposes  .  .  .  bad  no- 
relation  whatever  to  the  rocks  or  islands 
here  in  controvcrsr,  which  were  and  are  far 
outside  of  the  pueblo  grant  of  lands  claimed 
by  and  confirmed  to  the  city."  This  is  not 
contested  here,  but  it  is  urged  that  "  the 
order  of  President  McKinley  may  be  read, 
not  as  a  reservation  under  that  act,  but  as 
an  appropriation  of  Mission  island  and  the 
small  island  southeast  thereof,  with  the  • 
shores,  contiguous  submerged  land,  and  nav- 
igable water  appurtenant  thereto,  perma- 
nently for  naval  purposes."  There  are  two 
answers  to  the  contention.  The  order  of  the 
President  explicitly  designates  the  islands 
proper,  and,  besides,  limits  the  areas  appro- 
priated to  "14-100  of  an  acre  and  1-100  of  an 
acre  respectivelv."  At  the  time  the  order 
*was  maide  the  land  in  controversy  had  been  [408] 
reclaimed  by  the  California  Dry  Dock  Com- 
pany, and  upon  it  were  "  extensive  ware- 
nouses,"  which  had  been  built  by  that  com- 
pany, "  and  wharves  erected  for  the  accom- 
modation of  shipping."  The  property  was 
so  valuable  that  the  plaintiff  in  error  re- 
garded itself  damaged  by  its  withholding  in 
the  sum  of  $250,000,  and,  the  rental  thereof 
was  alleged  to  be  $5,000  per  annum.  It  is 
not  conceivable  that  the  President,  by  his 
order,  intended  to  appropriate  so  valuable  a 

{>roperty  without  explicit  declaration,  or  to 
eave  the  appropriation  to  result  as  '*  ap- 
purtenant" to  tne  rocks. 
Judgment  affirmed. 


CHATTANOOGA   NATIONAL  BUILDINa 
ft  LOAN  ASSOCIATION,  Petitioner, 

V. 

WILLIAM  H.  DENSON  and  ^losa  £.  Den- 
son. 

(See  8.  C.  Reporter's  ed.  408-417.) 

Foreign  eorporationa—^hat  eonstitutea  d<K 
tfip  hMsinesa  within  the  state. 

The  granting  of  a  loan  bj  a  Tennessee  bnlldlng- 
and  loan  association  to  a  citisen  of  Alabama 
upon  the  latter's  signed  application,  solicited 
by  a  traveling  agent  for  the  association,  andi 
tbe  taking  as  security  of  a  note  and  mort- 
gage executed  within  the  state  by  the  bor- 
rower, constitute,  regardless  of  the  form  andi 
terms  of  snch  Instruments,  the  doing  of  basi- 
ness  in  the  state,  within  the  meaning  of  Ala. 
Const,  art  14,  and  Ala.  Code  1896,  ff  ISld, 
1818,  1810,  requiring  foreign  corporationa 
doing  any  business  within  tbe  state  to  desig- 
nate a  local  agent  for  service  of  process,  and 

NoTS. — On  recognition  or  exclusion  of  for* 
e(gn  corporations — see  note  to  Cone  Export  ft- 
Commission  Co.  v.  Poole  (8.  C.)  24  L.  R.  A 
280. 

As  to  ewclusion  of  foreign  corporation  at  an 
interference  icith  interstate  oommeree  sec  note- 
to  Kindel  v.  Beck  &  P.  Lithographing  Co. 
(Colo.)   24  L.  R.  A.  811. 

As  to  what  constitutes  dealing  or  carrying 
on  business — see  note  to  State  v.  Ray  (N.  C.) 
14  L.  R.  A  629. 
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to  bare  a  known  place  of  bualneas  within 
the  state. 

[No.  206.] 

Submitted  March  12,  1009.    Decided  April 

n,  1903. 

ON  WRIT  of  Certiorari  to  the  United 
Stated  Circuit  Court  of  Appeals  for  the 
Fifth  Circuit  to  review  a  decree  which  re- 
versed a  decree  of  foreclosure  rendered  by 
the  Circuit  Court  for  the  Southern  Division 
of  the  Northern  District  of  Alabama,  and 
directed  the  bill  to  be  dismissed.  Affirmed. 
See  same  case  below,  46  C.  C.  A.  634,  107 
Fed.  777. 

Statement  by  Mr.  Justice  MoKeniuii 

Suit  to  foreclose  a  mortgage  given  by  the 
'  respondents  to  the  petitioner  to  secure  a 
note  for  the  sum  of  $5/)00,  given  as  evi- 
dence of  a  loan  made  by  petitioner  to  re- 
spondents. The  petitioner  is  a  building  and 
loan  association,  and  a  corporation  of  the 
state  of  Tennessee ;  the  respondents  are  citi- 
[409]zens  of  Alabama.  *One  of  the  defenses  of  re- 
spondents is  that  the  transactions  were  il- 
legal because  petitioner  had  not  complied 
with  the  laws  of  Alabama  in  regard  to  for- 
eign corporations  doing  business  in  the 
state.  This  is  the  only  defense  with  which 
we  are  concerned.  The  circuit  court  ren- 
dered a  decree  foreclosing  the  mortgage, 
which  was  reversed  by  the  circuit  court  of 
appeals,  and  the  bill  was  directed  to  be  dis- 
missed. 46  C.  C.  A.  634,  107  Fed.  777.  The 
case  was  then  brought  here  by  certiorari. 

The  Constitution  of  the  state  of  Alabama 
provides  as  follows: 

'M.  No  foreign  corporation  shall  do  any 
business  in  this  state  without  having  at 
leiast  one  known  place  of  business,  and  an 
authorized  apent  or  agents  therein;  and 
such  corporation  may  be  sued  in  any  county 
where  it  does  business  by  service  of  process 
upon  an  agent  anywhere  in  this  state.'' 
AJa.  Const,  art.  14. 

The  material  parts  of  the  Code  of  the 
state,  passed  in  execution  of  the  Constitu- 
tion, are. as  follows: 

'^  1316.  Foreign  corporation  must  file  in- 
strument of  writing  designating  agent  and 
place  of  business  in  this  state. —  Every  cor- 
poration not  organized  under  the  laws  of 
this  state  shall,  before  engaging  in  or  trans- 
acting any  business  in  this  state,  file  an  in- 
strument of  writing,  under  the  seal  of  the 
corporation  and  signed  oiBdally  by  the  pres- 
ident and  secretary  thereof,  designating  at 
least  one  known  place  of  business  in  this 
state  and  an  authorized  agent  or  agents  re- 
siding thereat;  and  when  any  such  corpora- 
tion-shall abandon  or  change  its  place  of 
business  as  designated  in  such  instrument, 
or  shall  substitute  another  agent  or  agents 
for  the  agent  or  agents  designated  in  such 
instrument  of  writing,  such  corporation 
shall  file  a  new  instrument  of  writing  as 
herein  provided,  before  transacting  any  fur- 
ther business  in  this  state."  Ala.  Code 
181)6. 
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•*  1318.  Unlawful  for  foreign  corporation 
to  transact  business  in  this  state  before  dec- 
laration filed;  penalty* — It  is  unlawful  tor 
any  foreign  corporation  to  engage  in  or 
transact  any  business  in  this  state  before  * 
filing  the  written  instrument  provided  for 
in  the  two  preceding  sections ;  and  any  such 
corporation  that  engages  in  or  transacts  any 
business  in  this  state  without  complying 
with  the  provisions  of  the  two  preceding 
sections  *shall,  for  each  offense,  forfeit  and  [410) 
pay  to  the  state  the  sum  of  $1,000."    (Ibid.) 

"1310.  Unlawful  to  act  as  agent  of  for- 
eign corporation  before  such  declaration  is 
filed ;  penalty. —  It  is  unlawful  for  any  per- 
son to  act  as  agent  or  transact  any  business, 
directly  or  indirectly,  in  this  state,  for  or 
on  behalf  of  any  foreign  corporation  which 
has  not  designated  a  known  place  of  busi- 
ness in  this  state  and  an  authorized  agent 
or  agents  residing  thereat,  as  required  in 
this  article:  and  any  person  so  doing  shall, 
for  each  offense,  forfeit  and  pay  to  the  state 
the  sum  of  $500."     (Ibid.) 

There  was  no  point  made  on  the  by-laws 
of  the  association,  and  by  agreement  they 
were  omitted  from  the  record  on  appeal  to 
the  circuit  court  of  appeals,  and  are  also 
omitted  here.  And  it  was  also  stipulated 
"  that  the  complainant  is  a  corporation 
chartered  and  organized  under  and  in  ac- 
cordance with  the  public  statutes  of  the 
state  of  Tennessee,  authorizing  the  creation 
of  corporations  for  carrying  on  the  business 
of  building  and  loan  associations;  that  its 
principal  office  and  place  of  business  is,  and 
was  at  the  time  the  loan  involved  in  thia 
case  was  made,  and  has  ever  since  continu- 
ously been,  in  the  city  of  Chattanooga,  state- 
of  Tennessee;  and  that  the  loan  to  defend- 
ant, William  H.  Denson,  involved  in  this 
case  was  made  in  accordance  with  the  power 
and  authority  conferred  on  complainant  by 
its  charter,  and  in  the  manner  prescribed  by 
its  by-laws." 

The  note  executed  by  respondents  was  a» 
follows : 

$5,000.00. 

Chattanooga,  Tennessee,  June  10th,  1895. 

On  or  before  nine  years  from  date  I 
promise  to  pay  the  Chattanooga  National 
Building  ana  Loan  Association,  at  its  home 
ofilce,  Chattanooga,  Tennessee,  five  thousand 
dollars  with  interest  on  the  sum  of  twenty- 
five  hundred  dollars,  at  the  rate  of  six  per 
cent  per  annum,  payable  monthly. 
•  .«.*• 

It  is  further  understood  that  this  note  is 
made  with  reference  to  and  under  the  laws 
of  the  state  of  Tennessee,  and  if  paid  before 
seven  years  from  this  date  such  rebate  from 
the  premium  included  herein  will  be  al- 
lowed as  the  board  of  directors  of  said  asso- 
ciation shall  deem  equiteble. 

*The  omitted  part  recited  that  the  noto[411) 
was  for  money  borrowed  on  fifty  shares  of 
stock,  and  expressed  certain  conditions  of 
the  nonpayment  of  the  note  when  due,  or 
the  nonpayment  of  premiums  or  assess- 
mente;  and  also  expressed  the  right  of  peti- 
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tinner,  in  ease  of  such  nonpayments,  to  col- 
lect the  debt,  though  not  due,  and  to  fore- 
close the  mortgage..  The  mortgage  covered 
lots  in  the  city  of  Gadaden,  Elowah  county, 
state  of  Alabama.  It  repeated  the  note  and 
its  conditions,  and  contained  others.  The 
facts  connected  with  the  execution  of  the 
note  and  mortgage  are  stated  by  the  circuit 
court  of  appeals  as  follows: 

''  The  complainant  below,  the  Chattanooga 
National  Building  &  Loan  Association,  is, 
and  was  at  the  time  the  loan  to  Mr.  Denson 
was  made,  a  corporation  under  the  laws  of 
the  state  of  Tennessee,  with  its  principal  of- 
fice in  the  city  of  Chattanooga,  in  that  state. 
Among  its  corporate  functions  was  the  au- 
thorization, and,  so  far  as  we  are  advised, 
its  sole  business  was,  to  loan  its  funds  to  its 
stockholders  on  real  estate  security.  It  had 
no  local  office  or  agent  in  Alabama,  but  it 
had  a  traveling  agent  whose  business  it  was 
to  solicit  subscriptions  to  its  stock,  and  to 
obtain  applications  for  loans,  and  submit  the 
same  to  tlie  home  office  of  the  association  at 
Chattanooga. 

"  On  the  25th  of  April,  1895,  appellant, 
D(?nson,  who  was  a  resident  of  Gadsden, 
Alabama,  on  the  suggestion  and  at  the  so- 
licitation of  the  agent,  signed  at  that  place 
a  written  application  for  fifty  shares  of 
stock  in  the  association,  complainant  below, 
appellee  in  this  court.  This  application  was 
forwarded  by  the  agent,  to  whom  Mr.  Den- 
son delivered  it,  to  the  home  office,  where  the 
stock  was  issued  and  returned  to  the  agent, 
to  be  by  him  delivered  to  Mr.  Denson.  On 
the  same  day  on  which  he  applied  for  his 
stock,  Mr.  Denson  signed  a  written  applica- 
tion to  the  association  for  a  loan  of  $2,600 
on  the  fifty  shares  of  stock  he  had  applied 
for.  He  offered  a  premium  of  $2,600  for  the 
loan,  and  proposed  to  secbre  the  loan  and 
premium,  if  his  application  should  be 
granted,  by  a  mortgage  on  certain  real  es- 
tate in  Gadsden,  Alabama,  which  he  repre- 
sented to  be  of  the  value,  in  all,  of  about 
$9,000.  Tliis  application  was  accompanied 
by  the  report  of  two  parties,  selected  by  the 
(41 2] association,  ^fixing  the  value  of  the  property 
which  Denson  proposed  to  mortgage  at 
$8,000,  and  tlie  certificate  of  an  attorney, 
also  selected  by  the  association,  with  refer- 
ence to  the  condition  of  the  title.  This  ap- 
plication was  forwarded  by  the  agent  to  the 
home  oflice  in  Chattanooga,  where  it  was 
submitted,  along  with  other  applications,  to 
the  board  of  directors,  by  whom  the  applica- 
tion was  granted  and  the  loan  directed  to 
be  made  in  accordance  with  the  charter  and 
by-laws  of  the  association.  Thereupon  a 
note  and  deed  of  trust  were  prepared  at  the 
home  office  and  were  sent  to  the  agent  by 
whom  Mr.  Denson's  application  had  been 
taken  and  forwarded ;  and  at  the  same  time 
the  check  of  the  association  on  the  Chatta- 
nooga National  Bank  of  Chattanooga,  Ten- 
nessee, in  favor  of  W.  H.  Denson  for  the 
sum  oif  $2,367.50  was  sent  to  one  D.  P.  Good- 
hue, of  Gadsden,  with  instructions  to  him 
to  deliver  said  check  to  Mr.  Denson  when  he 
should  have  executed  and  delivered  the  note 
and  deed  of  trust.  Upon  the  execution  of 
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the  note  and  deed  of  trust  by  Denson  and 
wife,  and  the  delivery  of  the  same  to  the 
agent,  all  at  Gadsden,  Alabama,  the  agent 
delivered  to  Denson  the  check  for  $2,367.50, 
directing  him  to  present  the  same  to  the 
First  National  Bank  of  Gadsden,  which 
would  pay  the  same.  The  check  was  pre- 
sented to  the  said  bank,  and  the  face  thereof 
paid  over  to  Denson,  as  the  cashier  said, 
'  under  an  understanding  with  the  said 
building  and  loan  association  and  that  the 
Chattanooga  National  Bank,  on  which  the 
check  was  drawn,  would  pay  the  same  on 
presentation.' " 

And  the  following  testimony  of  the  secre- 
tary of  the  association  was  quoted: 

"At  the  time  the  loan  to  defendant  Den- 
son was  made,  complainant  association  had 
been  for  some  time  soliciting  subscriptions 
to  stock,  and  receiving  applications  for 
loans,  in  the  state  of  Alabama,  and  had  paid 
a  tax,  or  license  fee,  required  under  the 
laws  of  the  state  of  Alabama,  for  forei^ 
corporations  proposing  to  do  business  m 
that  state,  and  complainant's  officers  sup- 
posed and  understood  that  the  payment  of 
this  fee,  or  tax,  was  the  only  condition  with 
which  it  was  necessary  for  them  to  comply 
in  order  to  be  entitled  to  do  business  in  that 
state.  Subsequently,  however,  and  some 
months  after  the  loan  to  defendant  *Denson  [413] 
was  made,  complainant  was  informed  by  an 
attorney  in  the  state  of  Alabama  that  the 
Alabama  statutes  required  foreign  corpora- 
tions doing  business  in  Alabama  to  desig- 
nate a  local  agent,  on  whom  process  against 
the  association  could  be  served,  and  also 
a  local  place  of  business  in  that  state. 
Thereupon  complainant  promptly  designated 
such  local  agent  and  place  of  business,  and 
continued  up  to  the  2d  of  October,  1899,  to 
pay  the  license  tax,  or  fee,  required  of  non- 
resident corporations  doing  business  in  Alar 
bama,  and  to  keep  a  local  agent  and  place 
of  business  in  that  state." 

Mr.  Robert  Pritehard  submitted  the 
cause  for  petitioner.  Mr,  J,  B.  8izer  was 
with  him  on  the  brief: 

The  contract  for  this  loan  was  made  in 
Tennessee. 

Wharton,  Confl.  of  L.  S  421;  Allgeyer  ▼. 
Louisiana,  165  U.  S.  578,  41  L.  ed.  832,  17 
Sup.  Ct.  Rep.  427 ;  Holder  v.  Aultman  M.  d 
Co.  169  U.  S.  81,  42  L.  ed.  669,  18  Sup.  Ct. 
Rep.  269;  Western  v.  Genesee  Mut,  Ins,  Co. 
12  N.  Y.  258;  Tayloe  ▼.  Merchants'  F.  Ina. 
Co.  9  How.  390,  13  L.  ed.  187;  Glover  r. 
Equitable  Mortg.  Co.  31  C.  C.  A.  105,  59  U. 
S.  App.  151,  87  Fed.  518;  State  Mut.  F.  Ins. 
Asso.  V.  Brinkley  Stave  d  Heading  Co.  61 
Ark.  1,  29  L.  R.  A.  712,  31  S.  W.  157;  Oar- 
rettson  v.  North  Atchison  Bank,  47  Fed. 
867 ;  Hyde  v.  GoodnoWy  3  N.  Y.  266. 

The  place  of  the  note  itself  was  the  state 
of  Tennessee,  and  not  the  state  of  Alabama. 

Wliarton,  Confl.  of  L.  S§  398,  399,  507; 
Andr€v:s  v.  Pond,  13  Pet.  65,  10  L.  ed.  61; 
Pritehard  v.  Vorton,  106  U.  S.  124,  27  K  ed. 
104,  1  Sup.  Ct.  Rep.  102 ;  Andruss  v.  People's 
Bldg.  L.  d  Sav.  Asso.  36  C.  C.  A.  336,  94  Fed. 
575;  Dugan  v.  Lewis,  79  Tex.  246,  12  L.  B. 
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A.  93,  14  S.  W.  1024;  Qlaver  v.  Equitable 
Uartg,  Co,  31  C.  C.  A.  106,  69  U.  S.  App. 
151,  87  Fed.  618;  Eastern  Bldg.  d  L.  Aaeo. 
▼.  Bedford,  88  Fed.  7 ;  London  Aaaur,  Co,  v. 
dompankia  de  Moagena  do  Bctrreiro,  167  U. 
S.  U9,  42  L.  ed.  113,  17  Sup.  Ct.  Rep.  785; 
Fenn  Mvt.  L.  Ine.  Co.  v.  Mechanics'  8av, 
Bank  d  Trust  Co,  38  L.  R.  A.  33,  19  C.  C.  A. 
286,  37  U.  S.  App.  692,  72  Fed.  413. 

The  mortgage  is  a  mere  incident  to  the 
debt,  and  its  situs  is  that  of  the  debt  it  se- 
cures, although  it  may  cover  property  else- 
where. 

tauter  v.  Jarvis-Conklin  Mortg,  Trust  Co, 
29  C.  C.  A.  473,  54  U.  S.  App.  49,  85  Fed. 
894;  Pioneer  8av,  d  L,  Co.  v.  Cannon,  96 
Tenn.  599,  33  L.  R.  A.  112,  36  S.  W.  386; 
SuUivan  v.  Sheehan,  89  Fed.  247;  Electric 
Lighting  Co.  ▼.  Rust,  117  Ala.  680,  23  So. 
751;  United  States  8av.  d  L,  Co,  v,  Shain, 
8  N.  D.  136,  77  N.  W.  1006. 

The  taking  of  the  note  and  mortgage,  and 
the  payment  of  the  money,  did  not  consti- 
tute a  transaction  of  business  in  Alabama 
by  the  petitioner. 

Beard  ▼.  Union  d  A^^ico^n  Pub.  Co.  71 
Ala.  60;  Sullivan  v.  Sullivan  Timber  Co. 
103  Ala.  371,  25  L.  R.  A.  543,  15  So.  941. 

Mr.  Oscar  W.  Underwood  submitted 
the  cause  for  respondents.  Mr.  William  H. 
Benson  was  with  hini  on  the  brief: 

To  constitute  engaging  in  or  transacting 
any  business  in  this  state,  within  the  mean- 
ing of  the  Alabama  law,  there  must  be  a  do- 
ing of  some  of  the  works,  or  an  exercise  of 
tome  of  the  f unctions^  for  which  the  corpora- 
tion was  created. 

Beard  v.  Union  d  American  Pub,  Co,  71 
Ala.  60;  Sullivan  y,  Sullivan  Timber  Co.  103 
Ala.  371,  25  K  R.  A.  543,  15  So.  941;  State 
T.  Bristol  Sav,  Bank,  108  Ala.  3,  18  So.  633; 
Farrier  v.  New  England  Mortg.  Secur.  Co. 
88  Ala.  275,  7  So.  200. 

The  aasociation  was  doing  business  in 
Alabama. 

}ieu)  York  L.  Ins.  Co.  v.  Cravens,  178  U. 
a  389,  44  L.  ed.  1116,  20  Sup.  Ct.  Rep. 
D62 ;  Equitable  Life  Assur.  Soc.  v.  Clements, 
140  U.  S.  226,  35  L.  ed.  497,  11  Sup.  Ct. 
Rep.  822;  State  v.  Bristol  Sav.  Bank,  108 
Ala.  6,  18  So.  633 ;  Farrior  v.  New  England 
Mortg.  Secur,  Co..  88  Ala.  275,  7  So.  200; 
MuUens  v,  American  Freehold  Land  Mortg. 
Co.  88  Ala.  280,  7  So.  201;  Sullivan  v.  Shee- 
han^  89  Fed.  349. 

The  exposition  given  by  the  highest  tri- 
tiunals  of  the  state  to  its  own  Constitution 
and  statutes  constitutes  a  part  of  the  law, 
as  much  as  if  embodied  in  it,  and  is  as 
binding  upon  the  courts  of  the  United  States 
«B  the  text,  and  is  conclusive  on  such  courts. 
New  York  L,  Ins,  Co,  v.  Cra/oens,  178  U. 
S  389,  44  L.  ed.  1116,  20  Sup.  Ct.  Rep.  962; 
Louisiana  v.  PiUbury,  105  U.  8.  294,  26  L. 
«d-  1090;  Leffingwell  v.  Warren,  2  Black, 
699,  17  L.  ed.  261 ;  Erb  v.  Morasch,  177  U. 
S.  584,  44  L.  ed.  897,  20  Sup.  Ct.  Rep.  819; 
Siou9  City  Terminal  R,  d  Warehouse  Co.  v. 
Trust  Co.  of  N,  A,  173  U.  S.  99,  43  L.  ed. 
«28,  19  Sup.  Ct.  Rep.  341;  Morley  v.  Lake 
Shared  W.  8.  R,  Co.  146  U.  S.  162,  36  L.  ed. 
925,  13  Sup.  Ct.  Rep.  54;  Missouri,  K.  d  T. 
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R.  Co.  V.  McCann,  174  U.  S.  580,  43  L.  ed. 
1093,  19  Sup.  Ct  Eep.  755;  Provident  Insi. 
for  Savings  v.  Massachusetts,  6  Wall.  611, 
18  L.  ed.  907;  Fairfield  y.  Gallatin  County, 
100  U.  S.  47,  25  L.  ed.  544;  Bauserman  v. 
Blunt,  147  U.  S.  647,  37  L.  ed.  316,  13  Sup. 
Ct.  Rep.  466. 

No  state  or  nation  will  enforce  any  con- 
tract in  its  own  courts,  wherever  it  may  be 
made,  that  is  in  disregard  or  violation  of  the 
puhlic  policy  or  posiuve  legislation  of  such 
state. 

Gist  V.  Western  U.  Teleg,  Co.  45  S.  C.  344, 
23  S.  £.  143;  Swing  v.  Munson,  191  Pa.  582, 
58  L.  R.  A.  223,  43  Atl.  342;  Seamans  v. 
Temple  Co.  105  Mich.  400,  28  L.  R.  A.  430, 
63  N.  W.  408 ;  Cowan  v.  Lofidon  Assur.  Corp. 
73  Miss.  321  19  So.  298;  Rose  v.  Kimberly 
d  C.  Co.  89  Wis.  545,  27  L.  R.  A.  656,  62  N. 
W.  526. 

What  was  done  by  the  Chattanooga  cor- 
poration in  Alabama  was  ''doing  business'^ 
in  Alabama,  and  a  violation  of  the  laws  of 
Alabama. 

Swing  v.  Munson,  191  Pa.  582,  68  L.  R. 
A.  223,  43  Atl.  342 ;  Henni  v.  Fidelity  Bldg, 
d  L.  Asso,  61  Neb.  744,  86  N.  W.  476;  Sea- 
mans  V.  Temple  Co.  105  Mich.  400,  28  L.  R. 
A.  430,  63  N.  W.  408;  Cowan  v.  London 
Assur,  Corp.  73  Miss.  321,  19  So.  298. 

Mr.  Justice  MoKenna  delivered  the  opin- 
ion of  the  court: 

The  question  presented  by  the  case  is,  Did 
the  loan  made  by  petitioner  and  the  taking 
for  security  the  note  and  mortgage  under 
the  circumstances  presented  by  the  record 
constitute  a  doing  of  business  in  the  state, 
within  the  meaning  of  the  Constitution  and 
laws  of  the  state? 

It  was  said  by  the  supreme  court  of  Ala- 
bama ( Beard  v.  Union  d  American  Pub.  Co, 
71  Ala.  60),  that  to  constitute  a  doing  of 
business  within  the  state  "  there  must  be  a 
doing  of  some  of  the  works,  or  an  exercise 
of  some  of  the  functions,  for  which  the  cor- 
poration was  created."  It  was  held,  how- 
ever, that  receiving  a  subscription  to  a 
newspaper,  or  collecting  the  money  therefor, 
was  not  doing  business  in  the  state  **  within 
the  principle.  In  a  subsequent  case  {Dud^ 
ley  V.  Collier,  87  Ala.  431,  6  So.  304)  the 
court  announced  that  "  a  loan  or  borrowing 
of  money  by  or  from  "  a  foreign  corporation 
is  a  doing  of  business  within  the  state,  and 
'Ms  an  unlawful  act,  subjecting  both  the 
agents  and  company  to  a  heavy  penally." 
The  provisions  of  the  statute  prescribing 
penalties  were  considered,  and  their  effect 
was  declared  to  be  not  only  to  punish  of- 
fenders against  the  statute,  but  to  render 
*their  contracts  void.  Many  cases  were  cited  [41 4^ 
in  support  of  the  conclusion  as  a  proper  de- 
duction from  the  imposition  of  the  penalties. 
And  the  principle  was  applied  to  make  il- 
legal a  contract  with  an  agent  for  services 
rendered  in  procuring  a  loan  for  the  use  of 
the  corporation. 

In  Farrior  v.  New  England  Mortg,  Secur, 

Co,  88  Ala.  275,  7  So.  200,  it  was  said  that 

the  Constitution  prohibited  the  making  of 

a  single  contract  or  the  doing  of  a  single 
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act  of  busiDeas  by  a  foreign  corporation  in 
tl)€  exercise  of  a  corporate  function,  as 
well  as  the  engaging  in  or  carrying  on  its 
business  generally.  To  the  same  effect  are 
Mullens  v.  American  Freehold  Land  Morig, 
Co,  88  Ala.  280,  7  So.  201;  Qinn  v.  ^etc 
England  Mortg,  Secur,  Co,  92  Ala.  135,  8 
So.  388;  Sullivan  v.  Sullivan  Timber  Co. 
103  Ala.  371,  25  L.  R.  A.  543,  16  So.  941. 

These  cases  constitute  an  interpretation 
of  the  constitutional  and  statutory  provi- 
sions, and  clearly  hold  that  any  act  in  the 
exercise  of  corporate  functions  is  forbidden 
to  a  foreign  corporation  which  has  not  com- 
plied with  the  Constitution  and  statute,  and 
that  the  contracts  hence  resulting  are  illegal 
and  cannot  be  enforced  in  the  courts. 

The  petitioner  is  a  building  and  loan  as- 
sociation. Its  corporate  purpose  is  to  lend 
money  to  its  stockholders.  The  respondent 
Benson  was  one  of  its  stockholders,  and, 
manifestly,  regarding  the  essence  of  the 
transactions  between  them,'  they  constituted 
a  doing  of  business  vrithin  the  state  of  Ala- 
bama. But  it  is  insisted  that  on  account  of 
the  form  and  terms  of  the  instruments  and 
by  operation  of  law  the  loans  must  be  re- 
garded as  having  been  made  in  Tennessee. 
It  is  said:  "The  note  and  moH^ge  were 
drawn  in  Tennessee,  and  by  their  express 
terms  were  payable  there.  The  note  is  dated 
on  its  face  at  Chattanooga,  Tennessee,  and 
expressly  stipulates  that  it  *  is  made  with 
reference  to  and  under  the  laws  of  Tennes- 
see.* "  And,  further,  that  the  petitioner's 
fiart  of  all  .the  transactions  was  performed 
n  the  state  of  Tennessee,  ''and  only  those 
acts  which  the  borrower  was  required  to  do 
as  a  condition  precedent  to  the  loan  of  the 
money  to  him  were  performed  in  Alabama." 
It  is  hence  deduced  that  the  business  done 
must  be  regarded  as  having  been  done  in 
Tennessee. 
[415]  ^Counsel  has  discussed  at  some  length  the 
situs  of  contracts,  and  by  the  law  of  what 
place  their  obligation  is  determined.  We 
think,  however,  that  the  discussion  is  not 
relevant.  It  withdraws  our  consideration 
from  the  Constitution  and  statute  of  Ala- 
bama; and,  it  is  manifest,  the  contention 
beiiied  upon  it,  if  yielded  to,  would  defeat 
their  purpose.  The  prohibition  is  directed 
to  the  doing  of  any  business  in  the  state  in 
the  exencise  of  corporate  functions;  and 
there  can  be  no  doubt  that  petitioner  con- 
sidered that  it  was  exercising  such  func- 
tions in  the  state.  Its  secretary  testified 
that  "  at  the  time  the  loan  to  defendant  Den- 
son  was  made  complainant  association  had 
been  for  some  time  soliciting  sulncriptions 
to  stock,  and  receiving  applications  for 
loans,  in  the  state  of  Alabama,  and  had 
paid  a  tax,  or  license  fee,  required  under 
the  laws  of  the  state  of  Alabama  for  forei^ 
corporations  proposing  to  do  business  in 
that  «tate,  and  complainant's  officers  sup- 
posed and  understood  that  the  payment  af 
this  fee,  or  tax,  was  the  only  condition  with 
which  it  was  necessary  for  them  to  comply 
in  order  to  be  entitled  to  do  business  in  that 
state."  The  application  of  Denson  was  pre- 
Btiiimbly  solicited  as  other  applications  were, 
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and,  if  what  was  done  in  pursuance  of  it  did 
not  constitute  doing  business  in  the  state, 
the  effect  would  be,  as  expressed  by  the  cir- 
cuit court  of  appeals,  that  petitioner  "  and 
other  foreign  associations  engaged  in  the 
same  business  of  loaning  money  on  real  se- 
curity, may  safely  flood  the  state  of  Ala- 
bama with  soliciting  agents,  make  all  the 
negotiations  for  loans,  take  real-estate  se- 
curities therefor,  and  fully  transact  all  other 
business  pertaining  to  their  corporate  func- 
tions as  though  incorporated  therein,  and 
yet  neither  be  obliged  to  have  a  known  place 
of  business  or  any  authorized  agent  within 
the  state,  nor  pay  any  license  tax  or  fee, 
as  required  of  nonresident  corporations  do- 
ing business  therein." 

The  case  of  Fritts  v.  Palmer,  132  U.  8. 
282,  33  L.  ed.  317,  10  Sup.  Ct.  Rep.  93,  does 
not  relieve  from  the  effect  of  the  Alabama 
decisions  and  from  the  necessity  of  follow- 
ing them.  The  action  was  ejectment  to  re- 
cover certain  real  property  in  Colorado.  The 
title  of  one  of  the  parties  was  derived 
through  the  Comstock  Mining  Company,  a 
Missouri  corporation,  which,  before  its  pur- 
chase of  the  property,  had  been  engaged 
*in  the  prosecution  of  its  mining  business  in[  A16) 
the  state,  but  it  had  not  complied  with  the 
Constitution  and  statutes  of  the  state  pre- 
scribing the  terms  upon  which  foreign  cor- 
porations might  do  Dusiness  in  the  state. 
The  constitutional  provision  was  8ubstan» 
tially  like  that  of  Alabama,  but  the  stat* 
utes  were  materially  different,  and,  besides, 
there  had  been  no  decision  of  the  supreme 
court  of  Colorado  interpreting  the  statutes. 
The  only  penalty  expreissed  in  the  statutes 
was  the  imposition  of  personal  liability  upon 
the  officers,  agents,  and  stockholders  of  tha 
corporation  for  any  and  all  contracts  mads 
within  the  state  during  the  time  the  corpo- 
ration was  in  default.  It  was  held  that  the 
fair  implication  was  that,  "  in  the  judgnoent 
of  the  legislature  of  Colorado,  thb  penalty 
was  ample  to  effect  the  objects  of  the  stat- 
utes." And  it  was  said  that  it  was  not  for 
the  judiciary,  at  the  instance  of,  or  for  the 
benefit  of,  private  parties,  to  forfeit  prop- 
erty which  had  been  conveyed  to  the  cor^ 
poration,  and  by  it  to  others.  Fritts  v. 
Palmer,  therefore,  was  but  the  interpreta- 
tion of  a  particular  statute,  and  there  is  not 
a  word  in  it  which  denies  or  questions  the 
power  of  a  state  to  make  void  the  contracts 
of  a  foreign  corporation  which  is  doing  bust- 
ness  in  the  state  in  violation  of  its  laws. 

I^  is  urged  by  petitioner  that  it  thought 
it  had  complied  with  the  law  of  Alabama, 
and  that  it  was  not  an  intentional  offender 
against  it  and  therefore  should  not  be  **  r*» 
pelled  from  court."  But  the  latter  conse- 
quence has  been  decided  to  result  from  non- 
compliance with  the  statute,  and  we  cannot 
grant  an  exemption  from  it.  The  statute 
makes  no  distinction  between  an  inadvertent 
and  a  conscious  violation  of  its  provisions, 
and  a  familiar  legal  maxim  precludes  a  de- 
fense based  on  that  distinction.  Nor  caa 
the  payment  of  the  license  fee  be  urged  as 
a  justification  for  omitting  to  comply  with 
the  statute.     Such  payment  was  one  con- 
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dition  to  be  performed  by  a  foreign  corpo- 
ration ;  the  designation  of  a  known  place  of 
business  and  an  authorized  agent  was  an- 
other, asd  was  of  so  much  importance  as  to 
be  enjoined  by  the  Constitution  of  the  state. 
Tt  18  contended  that  this  case  cannot  be 
distinguished  from  Bedford  v.  Eastern  Bldg. 
d  L,  Asso.  181  U.  S.  227,  45  L.  ed.  834,  21 
Sup.  Ct.  Rep.  597,  and  must  be  ruled  by  that 
case. 
7]  *We  think  there  is  a  marked  distinction. 
In  the  Bedford  Case  the  contract  was  legally 
entered  into  and  was  entitled  to  be  enforcea. 
In  the  case  at  bar  the  contract  was  made  in 
▼iolation  of  the  statute  of  Alabama,  and 
it  cannot,  therefore,  claim  the  protection 
given  to  the  contract  in  the  other  cBoe, 
Decree  affirmed, 

Mr.  Justice  Harlan  dissents. 


EUGENE  C.  GORDON,  for  the  use  of  Mary 
0.  Roper,  Plff,  in  Err,, 

V. 

ARTHUR  E.  RANDLE. 

(Cje  S.  C.  Reporter's  ed.  417-420.) 

Courts — duty  to  prolong  term  to  settle  bills 
of  exceptions — not  exercised  unless  in- 
vokedr— commencement  of  January  term — 
effect  of  holiday, 

1.  The  supreme  court  of  the  District  of  Coluui- 
bls  Is  not  bound  to  prolong  Its  term  by  the 
adjournment,  authorised  by  rule  2  of  that 
court,  for  **not  longer  than  thirty-eight  days*' 
to  enable  bills  of  exceptions  to  be  prepared, 
where  Its  duty  under  such  rule  Is  not  in- 
Toked. 

1  The  October  term,  1000,  of  the  circuit  court 
branch  of  the  supreme  court  of  the  District 
of  Columbia  ended  on  December  Slst,  1900, 
although  the  first  Tuesday  In  the  following 
January,  on  which,  by  rule  3  of  that  court, 
the  January  term  began,  fell  on  a  holiday; 
since  the  effect  was  not  to  postpone  the  com- 
mencement of  the  January  term,  but  to  de- 
prire  the  court  of  the  power  to  do  any  busi- 
ness other  than  to  discharge  those  who  had 
been  required  to  attend,  until  the  succeeding 
day.  when  Its  general  powers  and  duties  could 
be  legally  exercised. 

[No.  229.] 

Argued  AprU  7,  1909,    Decided  ApHl  27, 

1909. 

Iy  ERROR  to  the  Court  of  Appeals  of  the 
District  of  Columbia  to  review  an  order 
donyinji^  a  petition  for  mandamus  to  require 
an  associate  justice  of  the  Supreme  Court  of 
the  District  to  settle  a  bill  of  exceptions. 
Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  8.  Herbert  CMesy  argued  the  cause, 
and,  with  Afr.  Holmes  Conrad,  filed  a  brief 
for  plaintiff  in  error: 

The  writ  of  mandamus  was  the  proper 
remedy  to  require  the  judge  to  settle  and 
sign  the  bill  of  exceptions. 

P.x  parte  Chaieaugay  Ore  d  Iron  Co,  128 
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U.  S.  567,  32  L.  ed.  513,  9  Sup.  Ct.  Rep.  160j: 
Crane  v.  Crane,  5  Pet.  190,  8  L.  ed.  92. 

The  writ  should  have  issued,  and  the  hear» 
ing  of  the  questions  involved  should  hav» 
bcffin  had  after  a  return  thereto. 

Kentucky  v.  Denniston,  24  How.  98,  16  L^ 
ed.  726. 

''Discretion,"  when  applied  to  a  court  o€ 
justice,  means  spund  discretion  guided  b^" 
law.  It  must  be  governed  by  rule,  not  bj* 
humor;  it  must  nol  be  arbitrary,  vague,  anA 
fanciful,  but  legal  and  regular. 

Rex  V.  Wilkes,  4  Burr.  2539;  Em  part& 
Mackey,  15  S.  C.  328. 

The  court  had  no  authority  to  hear  the* 
cause  and  render  judgment  on  a  legal  holi- 
day, and  would  not  have  had  authority  to 
do  so,  even  though  the  express  prohibitioik 
had  been  omitted  from  the  statute. 

Lampe  v.  Manning,  38  Wis.  674  ?  Miohie  v» 
Michie,  17  Gratt.  109;  Butler  v.  Kelsey,  15 
Johns.  177 ;  Pulling  v.  People,  8  Barb.  384^ 
24  Am.  &  Eng.  Ene.  L.  p.  574. 

Where  power  is  given  to  public  officers,  in 
the  language  of  the  act  before  us,  or  ii^ 
equivalent  lan^age, — ^whenever  the  publie 
interest  or  individual  rights  call  for  its  ex- 
ercise,— ^the  language  used,  though  permis* 
sive  in  form,  is  in  fact  peremptory.  Wha^ 
they  are  empowered  to  do  for  a  third  persoift 
the  law  requires  shall  be  done. 

Rock  Island  County  v.  United  States,  4 
Wall.  447,  18  L.  ed.  423;  Oalena  v.  Amy,  S 
Wall.  708,  sub  nom.  Oalena  v.  United  States^ 
18  L.  ed.  560;  United  States  v.  Breitling,  20 
How.  254,  15  L.  ed.  900;  Coe  v.  Morgan,  13. 
Fed.  844. 

The  word  "may"  in  a  statute  is  sometimes* 
used  in  a  mandatory,  and  sometimes  in  a  di« 
rectory  and  permissive,  sense.  It  has  alway» 
been  construed  "must"  or  "shall"  whenever 
it  could  be  seen  that  the  l^slative  intend 
was  to  impose  a  duty,  and  not  simply  a  priv- 
il^e  or  discretionary  power,  and  when  th» 
public  was  interested,  and  the  public  or  third 
persons  had  a  claim  de  jure  to  have  the 
power  exercised. 

14  Am.  &  Eng.  Ene.  L.  p.  979. 

Mr,  J.  J.  Darlington  argued  the  cause 
and  filed  a  brief  for  defendant  in  error: 

Mandamus  does  not  lie  to  secure  a  re- 
versal of  a  judicial  determination,  by  the 
court  below,  of  the  question  when  the  Oe> 
tober  Term  of  the  supreme  court  of  the  Dis^ 
trict  of  Columbia  ends,  under  its  rules,  when 
the  1st  Tuesday  of  the  following  January 
happens  to  fall  upon  a  legal  holiday. 

Ett  parte  Taylor,  14  How.  12,  14  L.  edL 
305;  Ea  parte  Many,  14  How.  24,  14  L.  edL 
311. 

Authorities  to  the  effect  that  a  power 
given  to  public  officers,  though  by  lai^uage 
indicating  a  discretion  upon  their  part,  i» 
compulsory,  and  may  be  called  into  exercise 
by  mandamus  where  necessary  to  cSf  jure 
rights  of  third  person.c.  ^re  not  applicable  to 
the  exercise  of  a  discietion  judicial  in  it* 
nature. 

Rock  Island  County  v.  United  Stmtes,  4 
Wall.  447,  18  L.  ed.  423. 

Verdicts  may  be  received  on  Sunday. 

Reid  T.  State,  53  Ala.  402,.  2&  Am.  Repw 
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<627;  Henderaon  r.  Reynolds,  84  Ga.  159,  7 
ir,  R.  A.  a27,  10  S.  E.  734;  Webber  v.  Ifer^ 
•^W.  34  N.  H.  202;  Stone  v.  Bird,  16  Kan. 
<88 ;  StijLte  v.  Pcnicy,  107  N.  C.  808,  12  S.  E. 
-455 ;  HiUer  v.  English;  4  Strobh.  L.  486. 

And  the  jury  may  be  further  instructed, 
und  any  orders  or  motions  incidental  to  re- 
ceiving the  verdict  may  be  made. 

Jonee  v.  Johnson,  61  Ind.  257;  McOorkle 
T.  8tate,  14  Ind.  39;  People  v.  Odell,  1  Dak. 
197,  46  N.  W.  601;  State  ▼.  Douglass,  60 
Ind.  544;  Johnston  ▼.  People,  31  111.  469. 

And  bail  may  be  taken. 

Watts  ▼.  Com,  5  Bush,  309;  Bammons  t. 
aSTtote,  59  Ala.  164,  31  Am.  Rep.  13;  Weldon 
w.  Colquitt,  62  Oa.  449,  35  Am.  Rep.  128. 

And  even  injunctions  may  issue  on  that 
«dry,  in  cases  of  necessity. 

Langabier  v.  Fairbury,  P.  d  N.  W,  B,  Co, 
'€^  111.  247,  16  Am.  Rep.  550. 

In  the  absence  of  special  circumstances 
not  arising  from  any  fault  or  omission  upon 
the  part  of  the  exceptant,  the  trial  court  is 
^thout  power  to  settle  or  sign  a  bill  of  ex- 
•eeptions  after  the  end  of  the  term,  unless, 
••during  the  term,  it  has  been  continued  for 
'the  purpose. 

Dredge  v.  Forsyth,  2  Black,  563,  17  L.  ed. 
:253;  Re  Wight,  134  U.  S.  136,  sub  nom. 
Wight  y.  Nicliolson,  33  L,  ed.  865,  10  Sup. 
Ct.  Rep.  487;  M tiller  v.  Ehlers,  91  U.  S.  250, 
S3  L.  ed.  320 ;  Michigan  Ins.  Bank  v.  Eldred, 
143  U.  S.  293,  36  L.  ed.  162,  12  Sup.  Ct.  Rep. 
-450;  Broun  v.  Bradley,  6  App.  D.  C.  207; 
^oe  V.  Morgan,  13  Fed.  844 ;  Western  Dredg- 
ing d  Improv.  Co.  v.  Heldmaier,  53  C.  C.  A. 
•«625,  116  Fed.  179. 

The  rules  of  court  are  a  law  to  the  court 
3aa  well  as  to  the  suitors,  so  long  as  they  re- 
omain  in  force,  and  cannot  be  dispensed  with 
tto  meet  the  supposed  hardships  of  particular 
<oases. 

Talty  y.  Distriot  of  Columbia,  20  App.  D. 
€.  489;  Johnson  y.  Wright,  2  App.  D.  C.  220. 


Mr.    Justice    MeKemia    deliyered    the 
opinion  of  the  court: 

The  purpose  of  this  writ  is  to  reyiew  an 
order  of  the  court  of  appeals  of  the  District 
of  Columbia,  made  March  12,  1901,  denying 
a  petition  for  mandamus  to  require  Andrew 
C.  Bradley,  at  that  time  an  associate  justice 
of  the  supreme  court  of  the  District  of  Co- 
lumbia, to  settle  a  bill  of  exceptions. 
(418]  *The  plaintiff  in  error  brought  suit  against 
defendant  in  error,  in  the  supreme  court  of 
the  District  of  Columbia,  on  the  20th  day  of 
April,  1897,  to  recoycr  the  sum  of  $5,900,  on 
several  causes  of  action.  They  need  not  be 
described  nor  the  defenses  which  were  inter- 
posed to  them.  It  is  enough  to  say  that, 
"Upon  the  issues  made,  a  yerdict  resulted  for 
•defendant  in  error,  on  the  16th  of  November, 
il900. 

On  December  14,  1900,  a  motion  for  new 
^rial  was  made  by  plaintiff  and  denied  by 
«the  «ourt,  and  judgment  entered  on  the  yer- 
^aot.    The  plaintiff  prayed  for,  and  was  al- 
aewed,  an  appeal  to  the  court  of  appeals  of 
ithe  District.    The  case  was  tried  and  judg- 
ment entered  at  October  term,  1900,  which 
expired  December  31,  1900,  unless  it  had 
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been  continued,  and  this  resulted,  it  is  con- 
tended, from  the  following  proceedinffe: 
On  the  7th  day  of  January,  1901,  the  plain- 
tiff, through  his  attorney,  deposited  with  the 
clerk  $50  in  lieu  of  a  bond  on  appeal,  and 
moyed  the  court  that  October  term  be  pro- 
lon^;ed  by  adjournment,  in  order  to  prepaie 
a  bill  of  exceptions.  The  motion  was  oyer- 
ruled  on  the  ground  that  October  term  had 
ended  on  the  31st  of  December,  1900.  No- 
tice was  given  by  the  attorney  for  the  plain- 
tiff that  he  would  present  the  "  bill  of  excep- 
tions to  the  court  for  settlement  before  Jus- 
tice Bradley  in  the  circuit  court  number  2." 
The  bill  was  presented  in  pursuance  of  the 
notice,  but  Justice  Bradley  declined  to  set- 
tle the  \>ill  on  the  ground  that  October  term 
had  not  been  prolonged.  The  petition  now 
under  review  was  then  presented  to  the  court 
of  appeals,  praying  "that  the  writ  of  manda- 
mus may  issue,  requiring  Andrew  C.  Brad- 
ley, an  associate  justice  of  the  supreme  couit 
of  the  District  of  Columbia,  to  settle  the 
bill  of  exceptions  in  this  cause."  The  peti- 
tion was  dismissed. 

The  rule  of  the  court  in  regard  to  bills  of 
exceptions  is  as  follows: 

'*Sec.  2.  The  bill  of  exceptions  must  be  set- 
tled before  the  close  of  the  term,  which  may 
be  prolonged  by  adjournment  in  order  to 
prepare  it,  but  not  longer  than  thirty-eight 
days,  exclusive  of  Sundays,  saye  in  case  of  a 
trial  begun  during  a  term,  but  not  conc1u«lod 
until  after  the  expiration  of  the  term,  *in[4]01 
which  case  the  trial  justice  may  extend  the 
term  in  his  discretion  in  order  to  prepare  a 
bill  of  exceptions." 

The  case  presents  some  anomalies.  The 
mandamus  was  prayed  against  Justice  Brad- 
ley for  refusing  to  act  officially ;  but  the  ci- 
tation in  error  was  directed  to  Arthur  E. 
Randle,  and  he  alone  is  defendant  in  error 
here.  He  was  a  party  in  the  original  cause, 
but  not  a  party  in  the  procecdin£;s  for  man- 
damus. Making  him  a  party  here  is  at- 
tempted to  be  justified  by  the  death  of  Jus- 
tice Bradley  and  the  action  of  the  court  of 
appeals  in  not  entertaining  the  petition  for 
mandamus.  The  immediate  answer  would 
seem  to  be  that  mandamus  is  itself  an  ac- 
tion, and  can  only,  like  other  actions,  be 
prosecuted  against  the  parties  to  it,  and  that 
one  of  two  effecte  resulted  from  the  death 
of  Justice  Bradley :  either  the  action  abated, 
or  could  only  be  continued  against  the  per- 
son who  succeeded  to  his  office  and  duty. 

But  passing  this,  we  think  the  main  con- 
tention of  plaintiff  in  error  is  untenable. 
Tlie  argument  of  plaintiff  is  that  the  pur- 
pose of  the  rule  was  to  allow  thirty-eight 
days  for  the  settlement  of  bills  of  exceptions, 
and  to  afford  time  to  do  so  the  rule  proyided 
that  the  term  might  be  prolonged  by  ad- 
journment, and  the  duty  of  prolonging  the 
term  was  imposed  on  the  court.  We  do  not 
so  interpret  the  rule.  It  provided  the 
means  for  parties  to  secure  the  necessary 
time  to  present  bills  of  exceptions.  The 
court  was  not  required  to  anticipate  the  in- 
tention of  parties.  Its  duty  under  the  rule, 
like  ite  other  duties,  was  to  be  exercised 
when  inyoked. 
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But  it  is  also  insisted  that  a  motion  to 
prolong  the  term  was  made  in  time.  The 
trgoment  to  support  this  is  that  October 
term  did  not  end  on  the  Slst  of  December, 
1900,  but  continued  until  the  7th  of  Janu- 
try,  1901,  because  by  rule  3  of  the  supreme 
court  of  the  District  of  Columbia  the  Janu- 
tiy  terms  of  the  circuit  court  commence  on 
the  Ist  Tuesdays  in  January,  and  that  the 
lit  Tuesday  of  January,  1001,  fell  on  the 
1st  of  Janiiar^,  which,  being  a  holiday,  and 
tiiereforc,  as  it  is  insisted,  a  dies  non,  the 
term  did  not  commence  until  the  following 
Tuesday,  the  8th  of  January.  We  cannot 
concur  in  the  contention.  The  term  com- 
meiK»i  on  the  1st  of  January,  and  the  only 
effect  of  the  holiday  was  to  deprive  the 
court  of  the  power  of  doing  any  business  but 
,to  disdiarge  those  who  had  been  required  to 
attend  until  the  succeeding  day,  when  the 
general  dilties  and  powers  of  the  court  could 
be  legally  exercised.  It  follows,  therefore, 
that  there  was  no  error  in  refusing  to  settle 
the  Mil  of  exceptions,  and  the  petition  for 
mandamus  was  properly  denied. 

Order  affirmed. 


PULLMAN  COMPANY,  Plff,  in  Err., 

V. 

WIRT  ADAMS,  State  Revenue  Agent 

(Sec  S.  C.  Reporter's  ed.  420-422.) 

Commerce — privilege    tax — on   sleeping  ea^ 

companies, 

■ 

The  privilege  tax  Imposed  by  Miss.  Code  1802, 
11  3317,  3387,  on  sleeping  and  palace  car 
companies  carrying  passengers  from  one 
point  to  another  witbin  the  state,  cannot  be 
deemed  an  unconstitutional  regulation  of 
commerce  because  of  the  declaration  in  Miss. 
Const.  I  105,  that  sleeping  car  companies  are 
common  carriers  and  subject  to  liability  as 
inch,  where  such  provision  Is  regarded  by  the 
state  courts  as  imposing  no  obligation  on*  the 
company  to  transport  local  passengers. 

[No.  138.] 

Argued  and  euhmitied  December  19,  1902, 
Decided  March  2,  1908, 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Mississippi  to  review  a  judg- 
ment affirming  a  judgment  of  the  trial  court 
in  favor  of  plaintiff  in  an  action  to  recover 
privilege  taxes  from  a  sleeping  car  com- 
pany.    Affirmed, 

See  same  case  below,  78  Miss.  814,  29  So. 
917. 
The  facts  are  stated  in  the  opinion. 


Mr.  William  Bvrry  argued  the  canse,. 
and,  with  Mr,  J,  8,  Runnells,  filed  a  brief 
for  plaintiff  in  error: 

The  operation  of  the  sleeping  cars,  and  the 
business  in  which  plaintiff  in  error  is  en- 
gaged in  Mississippi,  constitute  interstate 
commerce,  and  therefore  the  state  cannot 
call  such  business  a  privilege,  and  impose  a 
privil^e  tax  thereon. 

Pickard  v.  Pullman  Southern  Car  Co,  I  IT 
U.  S.  34,  29  L.  ed.  785,  6  Sup.  Ct.  Rep.  636; 
Crutcher  v,  Kentucky,  141  U.  8.  47,  35  lu 
ed,  649,  11  Sup.  Ct.  Rep.  851;  Leloup  v. 
Port  of  Mobile,  127  U.  S.  640,  32  L.  ed.  311^ 
2  Inters.  Com.  Rep.  134,  8  Sup.  Ct.  Rep. 
1380. 

There  is  a  well-defined  difference  betweeik 
a  license  tax  affecting  interstate  comraerocy. 
which  is  void,  and  a  properly  proportioned 
property  tax  on  property  or  capital  stoclc 
engaged  in  interstate  commerce. 

Adam^  Exp.  Co.  v.  Ohio  State  Auditor^ 
165  U.  S.  220,  41  L.  ed.  695,  17  Sup.  Ct.  Rep. 
305;  American  Refrigerator  Transit  Co,  v. 
Hall,  174  U.  S.  70,  43  L.  ed.  899,  19  Sup.  a. 
Rep.  599 ;  Pullman's  Palace  Car  Co,  v.  Penn- 
sylvania, 141  U.  S.  18,  35  L.  ed.  613,  3. 
Inters.  Com.  Rep.  595,  11  Sup.  Ct.  Rep.  876; 
Postal  Tvlcg.  Cable  Co.  v.  Adam^,  155  U.  S. 
688,  39  L.  ed.  311,  5  Inters.  Com.  Rep.  1,  IS 
Sup.  Ct.  Rep.  268,  360. 

If  the  interstate  business  and  local  busi- 
ness are  necessarily  so  mixed  as  to  preclude 
separation,  a  tax  thereon  is  invalid. 

Ratterman  v.  Western  U,  Teleg.  Co.  127 
U.  S.  411,  32  L.  ed.  229,  2  Inters.  Com.  Rep. 
59,  8  Sup.  Ct.  Rep.  1127;  Leloup  v.  Port  of 
Mobile,  127  U.  S.  640,  32  L.  ed.  311,  2  In- 
ters. Com.  Rep.  134,  8  Sup.  Ct.  Rep.. 
1380;  State  Freight  Tax  Case,  15  Wall.  277, 
sub  nom,  Philadelphia  d  R,  R,  Co,  v.  Penn^ 
sylvania,  21  L.  ed.  162. 

Plaintiff  in  error  is  obliged  to  furnish 
sleeping  accommodations  to  travelers  local  to 
Mississippi,  as  part  of  its  interstate  busi- 
ness, and  therefore  cannot  carry  on  inter- 
state business  without  subjecting  itself  t9 
this  privilege  tax. 

Nevin  v.  Pullman  Palace  Car  Co.  106  111- 
222,  46  Am.  Rep.  688;  Elliott,  Railroads,  S 
1617. 

The  court  will  examine  to  see  if  exacting 
a  full  license  tax  for  accommodating  a  single 
local  passenger  on  an  interstate  car  is  not 
done  to  evade  the  Federal  Constitution,  and: 
is  not  really  a  tax  on  interstate  commerce. 

Crutcher  v.  Kentucky,  144  U.  S.  47,  35- 
L.  ed.  649,  11  Sup.  Ct.  Rep.  851;  UniteS 
States  Exp,  Co.  v.  Allen,  39  Fed.  712;  Aus- 
tin  V.  Tennessee,  179  U.  S.  343,  45  L.  ed.  224^ 
21  Sup.  C*t.  Rep.  132;  Morgan's  L.  d  T.  R. 
d  S.  S.  Co,  V.  Louisiana  Bd,  of  Health,  \\^ 
U.  S.  455,  30  L.  ed.  237,  6  Sup.  Ct.  Rep. 
1114. 


NoTB. — On  state  regulation  of  interstate  or 
foreign  commerce — see  notes  to  Norfolk  &  W. 

B.  Co.  V.  Com.  (Va.)  13  L.  R.  A.  107 ;  McCanna 
*  F.  Co.  ▼.  Citisens*  Trust  &  Surety  Co.  24  C. 

C.  A.  13  :  Ratterman  v.  Western  U.  TeJeg.  Co. 
82  L.  ed.  U.  S.  229:  Harmon  v.  Chicago,  37 
L.  ed.  U.  S.  216 ;  Cleveland.  C.  C.  &  St.  L.  R. 
Co.  T.  Backus,  38  L.  ed.  U.  S.  1041 ;  and  Postal 
Tel^.  Cable  Co.  v.  Adams,  39  L.  ed.  U.  S.  311. 
189  V.  8. 


As  to  police  power  as  affecting  commerce—^ 
see  notes  to  People  v.  Budd  (N.  T.)  5  L.  R.  A* 
559 :  and  State  ex  reU  Corwln  v.  Indiana  &  O.. 
Oil.  Gas.  &  Min.  Co.  (Ind.)  6  L.  R.  A.  579. 

On  license  taxes  as  affecting  interstate  oon^ 
merce — see  notes  to  Rothermel  v.  Meyerle  (Pa.)- 
9  L.  R.  A.  366;  and  American  Fertilizing  Co.. 
V.  North  Carolina  Bd.  of  Agrl.  (C.  C.  B.  D.  N. 
C.)   11  L.  B.  A.  179. 
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J/r.  Mareellns  Green  submitted  the 
<»U8e  for  defendant  in  error.  Messrs.  W,  R, 
Harper  and  W.  U,  Potter  were  with  him  on 
^he  brief: 

A  state  may  require  a  privil^e  license  of 
«  foreign  corporation  to  do  a  purely  local 
business,  even  though  such  corporation  may, 
Jor  the  most  part,  be  engaged  in  an  inter- 
state business  of  like  character  and  kind, 
"Where  the  tax  so  levied  is  confined  strictly 
<to  the  local  business,  either  by  the  express 
<ermfl  of  the  statute  or  by  the  construction 
of  the  courts. 

Osborne  v.  Florida^  104  U.  S.  660,  41  L. 
«d.  ^86,  17  Sup.  Ct.  Rep.  214. 

*rhe  constitutional  provision  making  the 
plaintiff  in  error  a  common  carrier  does  in 
nowise  affect  its  right  to  decline  to  do  a  local 
business,  if  such  local  business  be  unprofit- 
able. Its  right,  like  the  right  of  every  other 
common  carrier,  now  and  still  is  to  classify 
^c  business  it  will  engage  in,  upon  any  rea- 
sonable basis,  and,  when  thus  reasonably 
classified  and  limited,  to  serve  all  persons 
Alike,  v^nthin  such  limitation. 

Hale,  Bailments,  p.  322;  Johnson  ▼.  Mid- 
4and  U.  Co,  4  Kxch.  367 ;  Central  R.  d  Bkg. 
Oo.  V.  Lampley,  76  Ala.  357,  62  Am.  Rep. 
^34;  Honeyman  v.  Oregon  d  C.  R.  Co.  13 
Or.  352,  57  Am.  Rep.  20,  10  Pac  628;  Kim- 
4hiII  v.  Rutland  d  B.  R.  Co.  26  Vt  247,  62 
-Am.  Dec.  507;  Pit  lock  v.  Wells,  F.  d  Co. 
109  Mass.  452;  Citizens'  Bank  v.  Nantucket 
^.  B.  Co.  2  Story,  16,  33,  Fed.  Cas.  No. 
:2,730;  Scuxill  v.  Alleny  6  Wend.  335,  346; 
Kuter  v.  Michigan  C.  R.  Co.  1  Bias,  35,  Fed. 
<.'a9.  No.  7,955:  iSheldcn  v.  Rohinson,  7  N. 
S.  157,26  Am.  Dec.  726;  Kemp  v.  Coughtry, 
11  Johns.  107,  109;  Emery  v.  Mersey,  4 
■<>reenJ.  407,  10  Am.  Dec.  268;  Harrington  v. 
M'Uhane,  2  Watte,  443,  27  Am.  Dec.  321; 
JUerwin  v.  Butler,  17  Conn.  138;  Dwight  v. 
Mrvicster,  1  Pick.  50,  11  Am.  Dec  133. 

A  state  has  authority  to  require  a  priv- 
alege  tax  of  a  foreign  corporation  doing  a 
Qocai  business  in  such  state,  even  though  such 
441X  may  indirectly  affect  ito  interstate  busi- 
siesfi. 

Postal  Teleg.  Cable  Co.  v.  Adams,  71  Miss. 
4>05,  4  inters.  Com.  Rep.  416,  14  So.  36; 
Jjouisville  d  N.  R*  Co.  v.  Kentucky,  183  U. 
£.  518,  40  L.  ed.  306,  22  Sup.  Ct.  Rep.  95. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

Tfcis  is  an  action  for  taxes,  brought  b^ 
^hc  ro'onne  agent  of  the  state  of  Mississippi 
Jipiinst  the  Pullman  Company.  The  de- 
fondant  in  dne  form  raised  the  objection 
f4Sl]that  tlie  tax  Iaw*was  void  as  an  interference 
with  commerce  between  the  states.  Judg- 
ment wa8  given  for  the  plaintiff  in  the  loca! 
«tnte  court,  and  the  judgment  was  afiirmcd 
.  by  the  supreme  court  of  the  state.  78  Miss. 
1)14.  29  So.  917.  The  case  then  was  brought 
"here  bv  writ  of  error. 

The  tax  in  question  was  imposed  by  the 
following  sections  of  the  MissisMppi  Code 
of  18!)2:  "5  3317.  A  tax  on  privileges  is 
levied  as  follows,  to  wit:  ...  §  3387. 
'^Sleeping  car  companies:  On  each  sleeping 
«nfl    palace   car  company   carrying   passen- 


gers  from  one  point  to  another  within  the 
state,  $100,  ajid  25  cente  per  mile  for  each 
mile  of  railroad  track  over  which  the  com- 
nany  runs  ito  cars."  We  assume  that  the 
last  words  mean  what  afterwards  was  ex- 
pressed by  an  amendment,  "over  which  the 
company  runs  ito  cars  in  this  stote." 

The  Pullman  Company  is  an  Illinois  cor- 
poration. Ito  sleeping  cars  were  carried  by 
various  railroad  companies,  and  all  of  them 
were  carried  into  the  state  from  another 
stote,  or  out  of  the  state  to  another  state,  or 
both.  But  such  cars  in  their  passage  also 
carried  passengers  from  point  to  point 
within  the  stote,  and  a  specific  fare  was  col- 
lected by  the  servants  of  the  Pullman  Com- 
pany. The  company  attempted  by  pleaa 
and  by  an  offer  of  evidence  to  bring  before 
the  court  the  fact  that  ito  receipts  from 
this  class  of  passengers  did  not  equal  the 
expenses  chargeable  against  such  reccipto. 
It  contended  that  these  facto  would  show 
that  the  business  within  the  stote  was  mere- 
ly a  burden  on  ito  commerce  between  the 
states,  while  at  the  same  time,  it  axg^ued,  it 
was  compelled  to  assume  that  burden  by  S 
195  of  the  stote  Constitution,  which  de- 
clares sleeping  car  companies  to  be  common 
carriers  and  subject  to  liability  as  such. 
The  pleas  were  held  bad  on  demurrer,  the 
evidence  was  rejected,  and  the  jury  was  in- 
structed to  find  for  the  plaintin  on  the 
facto  admitted.  These  rulings  and  the  re- 
fusal of  the  court  to  declare  the  above-men- 
tioned fi  3387  unconstitutional  are  the  er- 
rors assigned. 

If  the  clause  of  the  state  Constitution  re- 
ferred to  were  held  to  impose  the  obligation 
supposed  and  to  be  valid,  we  assume  with- 
out discussion  that  the  tox  would  be  in- 
valid. For  then  it  *wou1d  seem  to  be  true[48f] 
that  the  stote  Constitution  and  the  stotute 
combined  would  impose  a  burden  on  com- 
merce between  the  stotes  analogous  to  that 
which  was  held  bad  in  Crutcher  y.  Ken- 
tucky,  141  U.  S.  47,  35  L:  ed.  640,  11  Sup. 
Ct.  Rep.  851.  On  the  other  hand,  if  the 
Pulltnan  Company,  whether  called  a  com- 
mon carrier  or  not,  had  the  riffht  to  choose 
between  what  points  it  would  carry,  and 
therefore  to  give  up  the  carriage  of  passen- 
gers from  one  point  to  another  within  the 
stote,  the  case  is  governed  by  Osborne  ▼. 
Florida.  164  U.  S.  650,  41  L.  ed.  686,  17 
Sup.  Ct.  Rep.  214.  The  company  cannot 
complain  of  bein^  toxed  for  the  privilege  of 
doing  a  local  business  which  it  is  free  to  re- 
nounce. Both  parties  agree  that  the  tax  is 
a  privilege  tox. 

As  the  validity  of  the  tax  is  thus  bound 
up  with  the  effect  of  the  section  of  the  stote 
Constitution,  we  think  that  the  Pullman 
Company  was  entitled  to  know  how  it  stood 
under  the  latter,  and  that  a  judgment 
against  it  could  not  be  justified  by  reaM>n- 
ing  which  leaves  that  point  obscure.  We 
are  somewhat  embarrassed  in  dealing  with 
the  case,  because  we  are  not  quite  certain 
whether  we  rightly  interpret  the  intima- 
tions upon  the  subject  in  the  judgment  un- 
der review.  If  the  Constitution  of  Mi^s- 
sippi  should  be  read  as  imposing  an  obliga- 
tion to  take  local  passensrers,  the  quention 
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for  tu  might  be  whidi,  if  not  both,  the 
cUuae  of  the  Constitution  or  the  tax  act,  is 
invalid.  But  we  assume  that  the  opinion 
oi  the  supreme  court  of  Mississippi  intends 
to  meet  tie  difficulty  frankly,  and  when  it 
says  that  the  argument  against  the  tax 
drawn  from  the  aJ^ve  interpretation  of  the 
Constitution  is  fallacious,  we  take  it  as 
meaning  that  no  such  interpretation  will  be 
attempted  in  the  future,  and  we  take  it  so 
the  more  readily  that  we  can  see  no  ground 
for  a  different  view.  If  we  are  right  in  our 
understanding  the  judgment  of  the  supreme 
court  was  correct  tor  the  reason  sufficiently 
stated  above. 
Judgment  affirmed* 


3]  •NATIONAL  BANK  &  LOAN  COMPANY 
OF  WATERTOWN,  New  York,  Plff.  in 
Err^ 

V, 

MOSES  PETRIE. 

(See  8.  C.  Reporter's  ed.  423-426.) 

ContmcfA — resexBeion  of  illegal  contract  for 

fraud. 

The  right  to  recover  money  paid  to  a  national 
bank  on  a  contract  sougbt  to  be  rescinded 
for  fraud  Is  not  defeated  because  the  parues 
were  attempting  a  transaction  forbidden  by 
law.  since  to  deny  the  right  to  rescind  is  to 
rely  on  the  contract,  which  must  be  accepted, 
If  at  all,  with  the  burden  of  the  fraud. 

[No.  166.] 

Argued  and   submitted   February  24,  190S. 
Decided  March  0,  190S. 

IN  ERKOR  to  the  Supreme  Court  of  the 
State  of  New  York  to  review  a  judgment 
for  plaintiff  in  a  suit  to  recover  money  paid 
to  a  national  bank  on  a  contract  alleged  to 
have  been  void  for  fraud,  which  was  af- 
firmed by  the  Appellate  Division  of  the  Su- 
preme Court  of  that  State  and  by  the  Court 
of  Appeals.    Affirmed. 

See  same  case  below,  in  Supreme  Court, 
46  App.  Div.  634,  61  N.  Y.  Supp.  1146,  and 
in  the  Court  of  Appeals,  167  N.  Y.  589,  60 
N.  E.  1119. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Henry  Pnroell  and  Jolm  Laji- 
Uac  submitted  the  cause  for  plaintiff  in 
error: 

The  buying  and  selling  of  bonds  such  as 
the  one  sold  to  the  plaintiff  was  not  within 
the  scope  of  the  bank's  corporate  powers. 

First  Nat.  Dank  v.  Vational  Exoh.  Bank, 
92  U.  8.  122,  23  L.  ed.  679;  Logan  County 
yat.  Bank  v.  Totcnsend,  139  U.  S.  67,  35  L. 
ed,  107,  11  Sup.  Ct.  Rep.  496;  Calif omia 
yat.  Bank  v.  Kennedy,  167  U.  S.  362,  42  L. 
ed.  198,  17  Sup.  Ct.  Rep.  831;  First  Nat. 
Bank  v.  Hawkins,  174  U.  S.  364,  43  L.  ed. 
1007,  19  Sup.  Ct.  Rep.  739;  Central  Transp. 
Co.  V.  Pullman's  Palace  Car  Co.  139  U.  S. 

Non. — As  to  resoiaaion  of  contract  —  see 
notes  to  Kats  v.  Bedford  (Cal.)  1  L.  R.  A.  826 ; 
McCreery  v.  Day  (N.  Y.)  6  L.  B.  A.  603;  and 
Taitington  v.  Purrli  (Ind.)  9  L.  R.  A.  607. 
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24,  35  L.  ed.  55,  11  Sup.  Ct.  Rep.  478;  Mo- 
Cormick  v.  Market  Nat.  Bank,  165  U.  S. 
538,  41  L.  ed.  817,  17  Sup.  Ct.  Rep.  433. 

As  the  sale  of  the  bond  to  the  defendant  in 
error  was  such  a  transaction  as  the  plaintiff 
in  error,  the  bank,  had  no  authority  to  en- 
gage in,  the  bank  is  not  responsible  for  the 
misrepresentations  of  its  president  at  tha 
time  of  the  sale. 

Weckler  v.  First  Nat.  Bank,  42  Md.  581, 
20  Am.  Rep.  95;  First  Nat.  Bank  v.  Hoch, 
89  Pa.  324,  33  Am.  Rep.  769;  2  Thomp. 
Nat.  Bank  Cas.  375. 

The  defendant  in  error  in  dealing  with  the 
bank  is  presumed  to  have  known  the  powers 
of  the  bank  and  its  officers,  and  that  such  a 
transaction  as  the  purchase  and  sale  of 
bonds  was  not  within  those  powers. 

Western  Nat.  Bank  v.  Armstrong,  152  U. 
S.  346,  38  L.  ed.  470,  14  Sup.  Ct.  Rep.  572. 

As  the  defendant  in  error  and  the  plain- 
tiff in  error  were  equally  subjects  of  legal 
censure  in  engaging  in  the  transaction  of  the 
sale  and  purchase  of  the  bond,  they  will  be 
left  where  they  have  placed  themselves. 

First  Nat.  Bank  v.  Stewart,  107  U.  S.  676, 
27  L.  ed.  592,  2  Sup.  Ct.  Rep.  778. 

The  presumption  of  law  is  that  the  de- 
fendant in  error  knew  that  in  selling  him 
the  bond  the  bank  and  its  officers  were  act- 
ing beyond  the  scope  of  the  powers  of  the 
bank,  and  that  the  transaction  was  illegal. 

Western  Nat.  Bank  v.  Armstrong,  152  U. 
S.  346,  38  L.  ed.  470,  14  Sup.  Ct.  Rep.  572. 

The  contract  of  sale  being  illegal  as  ultra 
vires,  and  having  been  fully  executed  by  both 
parties,  neither  party  can  claim  anything 
under  it,  and  they  will  be  left  as  the  couit 
finds  them. 

Thomas  v.  West  Jersey  R.  Co.  101  U.  S. 
71,  25  L.  ed.  950;  Pearce  v.  Madison  d  /.  R. 
Co.  21  How.  441,  16  L.  ed.  184. 

The  United  States  alone  can  question  the 
validity  of  the  transaction  between  the  plain- 
tiff and  defendant. 

Thompson  v.  8t.  NichoUis  Nat.  Bank,  146 
U.  S.  240,  36  L.  ed.  966,  13  Sup.  Ct.  Rep.  66. 

This  court  has  jurisdiction  to  entertain 
this  writ  of  error. 

Logan  County  Nat.  Bank  v.  Townsend, 
139  U.  S.  67,  35  L.  ed.  107,  11  Sup.  Ct.  Rep. 
496;  McCormick  v.  Market  Nat.  Bank,  165 
U.  S.  538,  41  L.  ed.  817,  17  Sup.  Ct.  Rep. 
433. 

Mr.  EloB  R.  Brown  argued  the  cause 
and  filed  a  brief  for  defendant  in  error: 

The  sale  of  the  bond  to  the  defendant  in 
error  having  been  induced  by  the  false  and 
fraudulent  representations  of  the  bank's  of- 
ficer as  to  its  nature  and  value,  he  was  en- 
titled to  recover  the  damages  he  had  suffered 
by  reason  thereof. 

Fairchild  v.  McMahon,  139  N.  Y.  290,  34 
N.  E.  779;  Rothschild  v.  Mack,  115  N.  Y.  1, 
21  N.  E.726;  Daly  v.  Wise,  132  N.  Y.  306, 
16  L.  R.  A.  236,  30  N.  E.  837;  Hickey  v. 
MorreU,  102  N.  Y.  454,  55  Am.  Rep.  824,  7 
N.  E.  321. 

Having  taken  the  money  of  the  defendant 
in  error  on  a  contract  of  sale  fraudulently 
induced  by  the  false  representations  of  its 
president,  the  bank  cannot  shelter  itself  he- 
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hind  any  atatutoiy  limitatioiiB  of  the  na- 
tional bank  act,  to  escape  anawerinf  to  the 
defendant  in  error  for  the  loss  he  has  suf- 
fered. 

Logan  County  Nat,  Bank  ▼.  Toumsend,  139 
U.  8.  67,  36  L.  ed.  107,  U  Sup.  Ct.  Rep.  496. 

Where  the  provisions  of  the  national  bank- 
ing act  prohibit  certain  acts  by  banks  or 
their  oflicers,  without  imposing  any  penalty 
or  forfeiture  applicable  to  particular  trane- 
actions  which  nave  been  executed,  their  var 
lidity  can  be  questioned  only  by  the  United 
States,  and  not  by  private  parties. 

Thompson  v.  8t.  Nicholas  Nat.  Bank,  146 
U.  S.  24U,  36  Ij,  ed.  956,  13  Sup.  Ct.  Rep. 
66;  Union  Nat,  Bank  ▼.  Matthews,  98  U.  S. 
621,  25  L.  ed.  188;  National  Bank  v.  Whit- 
ney,  103  U.  S.  99,  20  L.  ed.  443 ;  First  Nat, 
Bank  v.  Stewart,  107  U.  S.  676,  27  L.  ed.  592, 
2  Sup.  Ct.  Rep.  778. 

The  decision  of  the  state  court  having 
proceeded  upon  a  distinct  ground  not  involv- 
ing a  Federal  question,  and  sufficient  of  it- 
self to  sustain  a  final  judgment  without  ref- 
erence to  the  Federal  question  involved,  the 
judgment  should  be  affirmed. 

Beaupre  v.  Noyes,  138  U.  S.  397,  34  L.  ed. 
991,  11  Sup.  Ct.  Rep.  296;  Seeberger  v.  Mo- 
Cormiek,  175  U.  8.  274,  44  L.  ed.  161,  20 
Sup.  Ct.  Rep.  128;  Eustis  v.  Belles,  150  U. 
S.  361,  37  L.  ed.  1111,  14  Sup.  Ct.  Rep.  131; 
Pieros  t.  Somerset  R,  Co,  171  U.  S.  641,  43 
L.  ed.  316,  19  Sup.  Ct.  Rep.  64;  Remington 
Paper  Co.  v.  Watson,  173  U.  S.  443,  43  L. 
ed.  762,  19  Sup.  Ct.  Rep.  456. 

This  appeal  should  be  dismissed  for  want 
of  jurisdiction. 

Walworth  v.  Kneeland,  15  How.  348,  14 
L.  ed.  724;  Udell  v.  Davidson,  7  How.  269, 
12  L.  ed.  907 ;  Conde  v.  York,  168  U.  S.  642, 
42  L.  ed.  611,  18  Sup.  Ct  Rep.  234. 

Mr.  Justice  HoUkies  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  to  recover  money  paid 
to  the  plaintiff  in  error  for  certain  bonds. 
One  defense  set  up  in  the  answer  was  that 
the  bank  was  a  national  bank,  and  that  the 
■ale  of  the  bonds  was  without  the  authority 
of  the  bank,  and  was  illegal  and  void.  Judg- 
ment went  against  the  bank,  it  was  affirm^ 
by  the  appellate  division  of  the  supreme 
court  and  by  the  court  of  appeals,  and  the 
cane  now  comes  here  by  writ  of  error.    The 

f  round  of  the  action  is  that  the  sale  waa  in- 
uced  by  false  representations  of  the  presi- 
dent of  the  bank.  We  do  not  state  these 
particularly,  because  the  findings  and  rul- 
ings of  the  state  court  with  regard  to  them 
arc  not  open.  We  have  to  deal  with  no 
auestion  except  the  defense  attempted  un- 
der the  United  States  statute,  and,  there- 
fore, need  not  inquire  whether  they  con- 
'[4S4]tained  a  stronger  infusion  of  *fraud  than  is 
allowed  to  vendors  in  the  way  of  praising 
their  wares. 

As  we  are  of  opinion  that  the  defendant 
in  error  is  entitled  to  keep  his  judgment,  it 
does  not  matter  so  much  as  otherwise  it 
would  whether  the  result  is  reached  by  a 
dismissal  of  the  writ,  on  the  intimation  of 
Walworth  T.  Kneeland,  15  How.  348,  353, 
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14  L.  ed.  724,  726  (see  Conde  v.  York,  16a 
U.  S.  642,  649,  42  L.  ed.  611,  18  Gup.  Ct. 
Rep.  234),  or  bv  an  affinnance  of  the  judg- 
ment. We  shall  assume  that  the  defense 
under  the  statute  was  such  a  claim  of  im- 
munity as  to  entitle  the  plaintiff  in  error 
to  come  here.  Logan  County  Nat,  Bank  v. 
Toumsend,  139  U.  S.  67,  72,  35  L.  ed.  107, 
110,  11  Sup.  Ct.  Rep.  496;  MoCormick  v. 
Market  Bank,  165  U.  S.  538,  546,  41  L.  ed. 
817,  820,  17  Sup.  Ct.  Rep.  433.  On  that  as* 
sumption,  however,  we  do  not  perceive  how 
the  defense  is  made  out  on  the  record.  The 
complaint,  to  be  sure,  alleges  that  the  bank 
waa  acting  unlawfully  in  selling  the  bond, 
but  it  does  not  appear  that  Petrie  knew  the 
fact,  and  it  would  be  a  strong  thing  to 
charge  him  with  notice  or  a  duty  to  make 
inquiries  as  to  how  the  bank  was  conduct- 
ing its  business,  or  to  make  the  validitv  of 
the  sale  depend  upon  the  fact  alone,  irre- 
spective of  the  purchaser's  knowledge.  See 
Miners*  Ditch  Co,  v.  Zellerbaoh,  37  Cal.  543,. 
578,  579,  99  Am.  Dec.  300;  New  York  d  N. 
H,  R.  Co,  V.  Schuyler,  34  N.  Y.  30,  73; 
Madison  d  /.  R,  Co.  v.  Norwich  Sav.  Soo» 
24  Ind.  •457,  462.  The  sale  might  have  been 
lawful.  It  was  not  necessarily  wrong. 
First  Nat.  Bank  v.  National  Exch,  BavSc,. 
92  U.  S.  122.  128,  23  L.  ed.  679,  681.  How- 
ever, we  need  not  stop  at  this  preliminary 
difficulty  or  another  suggested  by  the  an- 
swer, on  which  no  point  was  made.  The 
answer  alleges  that  the  sale  was  without  the 
authority  or  consent  of  the  bank,  and  waa 
not  within  the  course  of  its  regular  busi- 
ness, which  looks  a  good  deal  like  an  at- 
tempt to  deny  that  there  ever  waa  an  effect- 
ive sale,  and  yet  to  keep  the  price. 

The  declaration  goes  upon  a  rescission  of 
the  contract.  It  contains  ambiguous  lan- 
guage, but  the  allegations  of  tender  of  the 
bond  and  that  the  tender  still  is  kept  good 
make  the  ground  sufficiently  clear.  The 
question  then  is,  leaving  on  one  side  the 
averment  just  quoted  from  the  answer,  and 
assuming  that  the  parties  were  attempting 
a  transaction  forbidden  by  the  law,  whether 
the  nature  of  the  attempt  prevents  one  of 
them  from  *withdrawinff  from  the  bargain  [48S) 
on  the  ground  of  preliniinary  fraud.  If 
the  withdrawal  were  on  the  ground  of  re- 
pentance alone  the  law  might,  or  might  not, 
leave  the  parties  who-e  it  found  them.  See 
Central  Transp,  Co,  v.  Pullman's  Palace 
Car  Co,  139  U.  S.  24,  60,  61,  35  L.  ed.  55, 
69,  11  Sup.  Ct.  Rep.  478;  Pullman's  Palaco 
Car  Co,  v.  Central  Transp,  Co.  171  U.  S. 
138,  150,  43  L.  ed.  108,  113,  18  Sup.  Ct.  Rep. 
808.  But  a  person  does  not  become  an  out- 
law and  lose  all  rights  by  doing  an  illegal 
act.  See  Connolly  v.  Union  Sewer  Pipe  Co. 
184  U.  S.  540,  46  L.  ed.  679,  22  Sup.  Ct 
Rep.  431.  The  right  not  to  be  led  by  fraud 
to  change  one's  situation  is  anterior  to  and 
independent  of  the  contract.  The  fraud  is 
a  tort.  Its  usual  consequence  is  that,  as  be- 
tween the  parties,  the  one  who  is  defrauded 
has  a  right,  if  possible,  to  be  restored  to  hia 
former  position.  That  right  is  not  taken 
away  because  the  conseauence  of  its  exercise 
will  be  the  undoing   of   a    forbidden  deed. 
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That  U  a  cmisequence  to  which  the  law  can 
have  no  objection,  and  the  fraudulent 
prty,  who  otherwise  mi^ht  have  been  al- 
low^ to  disclaim  any  different  obligation 
tram  that  with  which  the  other  had  been 
content,  has  lost  his  riffht  to  object,  because 
be  has  brought  about  uie  other's  consent  by 
wrong.  See  Pullman*8  Palace  Car  Co,  v. 
Central  Transp.  Co,  171  U.  S.  138,  161,  43 
L.  ed.  108,  114,  18  Sup.  Ct.  Rep.  808.  It  is 
true  that  the  fraud  was  perpetrated  by  an 
agent,  and  it  is  argued  that  he  did  not  rep- 
resent the  bank  for  an  illegal  act.  But  un- 
less this  means  that  there  was  no  sale,  as 
the  answer  and  a  part  of  the  argument 
seem  to  suggest, — in  which  case,  of  course, 
Petrie  must  have  his  money  back, — ^the  an- 
swer is  that  if  the  bank  relies  upon  the 
sale  it  roust  take  it  with  the  burden  of  the 
fraud.  It  must  adopt  the  whole  transac- 
tion or  no  part  of  it.  It  cannot  affirm  what 
is  for  its  advantage  and  repudiate  the  rest. 
Cases  where  the  action  is  on  the  illegal  con- 
tract do  not  apply.  Such  was  First  Nat, 
Bank  v.  Foc^i,  SO  Pa.  324,  33  Am.  Rep.  760. 
Here  the  attempt  is  to  recover  outside  of  it, 
treating  it  as  set  aside.  An  action  for  dam- 
ages caused  by  fraudulent  representations 
which  induced  a  contract  affirms  the  con- 
tract and  relies  upon  it  {Whiteside  v. 
Braxcley,  152  Mass.  133,  134,  24  N.  E. 
1088 ) ,  and  therefore  may  be  subject  to  the 
same  d^enses  as  an  action  brought  directly 
upon  the  contract.  Weckler  v.  First  Nat, 
Bafde,  42  Md.  581,  605,  607,  20  Am.  Rep. 
t6]95,  seems  to  have  been  *an  action  of  this 
character  in  respect  of  a  sale  on  commission 
by  the  bank.  We  express  no  opinion  as  to 
an  action  of  that  kind.  See  Thompson  v. 
Saint  Nicholas  Nat,  Bank,  146  U.  S.  240, 
251,  36  L.  ed.  066,  061,  13  Sup.  Ct.  Rep. 
66;  First  Nat,  Bank  v.  Hawkins,  174  U.  S. 
364.  43  L.  ed.  1007,  10  Sup.  Ct.  Rep.  730. 
Bnt  when  a  right  is  claimed  to  repudiate  it, 
the  party  who  denies  the  right  is  the  one 
who  relies  upon  the  contract,  and  that 
party  must  take  it  as  it  was  made.  The 
record  discloses  no  error  re-exam inable  here. 
Judgment  affirmed,  ' 

Mr.  Justice  MoKeiuta  took  no  part  in 
the  consideration    and    disposition  of  this 
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This  case  is  governed  by  the  decision  In  No- 
ttonal  Bank  d  Loan  Co,  v.  Petrie,  ante,  879. 
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Argued  and  submitted  February  24,  190$. 
Decided  March  9,  190S, 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  New  York  to  review  a  judgment 
for  plaintiff  in  a  suit  to  recover  money  paid 
to  a  national  bank  on  a  contract  alleged  to 
have  been  void  for  fraud,  which  was  af- 
firmed by  the  Appellate  Division  of  the  Su- 
preme Court  of  that  State  and  by  the  Court 
of  Appeals.    Affirmed, 

Messrs,  Henry  Pnrcell  and  John  Lan-^ 
sine  submitted  the  cause  for  plaintiff  in 
error. 

For  their  contentions  see  their  briefs  as 
reported  in  National  Bank  d  Loan  Co,  v. 
Petrie,  ante,  870. 

Mr.  Elon  R.  Bro^gvn  argued  the  cause 
and  filed  a  brief  for  defendant  in  error: 

As  the  purchajse  of  the  bonds  for  the  de- 
fendant in  error  from  the  bank  required  the 
exercise  of  judgment  and  discretion,  the 
bank's  president  could  not  lawfully  act  as 
an  agent  of  both  the  bank  and  the  defendant 
in  error.  The  defendant  in  error,  being  ig- 
norant of  his  dealings  with  the  bank  in  her 
behalf,  was  entitled  to  rescind  or  avoid  the 
contract  on  discovering  that  fact,  independ- 
ently of  any  false  representations  maae  by 
him  in  effecting  the  sale  to  her. 

Conkey  v.  Bond,  36  N.  Y.  427;  Mayo  v. 
Knowlton,  1'34  N.  Y.  250,  31  N.  E.  085; 
Taussig  v.  Hart,  58  N.  Y.  425;  Bruce  v» 
Davenport,  36  Barb.  340;  New  York  Cent. 
Ins.  Co.  V.  National  Protection  Ins,  Co,  14- 
N.  Y.  85 ;  Murray  v.  Beard,  102  N.  Y.  505,. 
7  N.  E.  553 ;  Empire  State  Ins,  Co,  v.  Ameri- 
can Cent,  Ins,  Co,  138  N.  Y.  446,  34  N.  E.. 
200;  Ritt  V.  Washington  Marine  d  F.  Ins, 
Co,  41  Barb.  353;  Utica  Ins.  Co,  v.  Toledo^ 
Ins.  Co.  17  Barb.  134;  Knauss  v.  Gottfried 
Krueger  Brewing  Co,  142  N.  Y.  70,  36  N.  E. 
867.  See  also  Carman  v.  Beach,  63  N.  Y. 
07;  Fellows  v.  Northrup,  30  N.  Y.  117;  Ponu 
Eq.  Jur.  002. 

The  defendant  in  error  may  rescind  tho 

Surchase  of  the  bonds  because  of  the  presi- 
ent's  misrepresentations  as  to  the  valuo 
and  nature  of  the  bonds,  and  of  the  suppres- 
sion by  him  of  the  fact  that  he  was  purchas- 
ing them  from  the  bank  while  acting  as  its 
manager  and  president,  without  proof  of  the- 
intent  of  the  bank  to  defraud  her. 

Hammond  v.  Pennock,  61  N.  Y.  145.  Ap* 
proved  in  Fairchild  v.  MoMahon,  130  N.  Y. 
204,  34  N.  E.  770;  American  Sugar  Ref,  Co. 
V.  Fanoher,  145  N.  Y.  650,  27  L.  R.  A.  757^ 
40  N.  1&,  206. 

The  tender  of  the  bonds  to  the  plaintiff  in 
error,  and  demand  for  the  return  of  the  con- 
sideration for  them,  made  upon  her  discovery^ 
that  the  president  had  purchased  them  fron^ 
the  bank,  was  a  disaflirmance  of  the  sale, 
entitling  the  defendant  in  error  to  recover 
in  this  action. 

Oould  V.  Cayuga  County  Nat,  Bank,  8^ 
N.  Y.  75,  00  N.  Y.  333,  2  N.  E.  16;  Teomane^ 
V.  Bell,  151  N.  Y.  230,  45  N.  E.  552;  AUer- 
ton  V.  AUerton,  50  N.  Y.  670;  Vail  v.  Rey- 
nolda,  118  N.  Y.  207,  23  N.  E.  301;  Berry  ▼. 
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American  Cent,  Ins.  Co.  132  N.  T.  49,  30 
N.  E.  254. 

The  bank  as  the  undiscloeed  principal  is 
liable  on  the  contract  and  for  the  acts  of 
its  president.  It  cannot  reap  the  benefit  of 
a  contract  made  by  him  or  1^  his  wrongful 
acts,  and  escape  resulting  responsibility  to 
those  with  whom  he  dealt. 

Bennett  t.  Judson,  21  N.  Y.  238;  Fatr- 
child  T.  MoMahon,  139  N.  Y.  290,  34  N.  £. 
779;  Benjamin,  Sales,  S  467a. 

Having  taken  the  money  of  the  defendant 
in  error  on  a  contract  induced  by  false  rep- 
resentations and  double  dealing,  the  bank 
as  the  undisclosed  principal  cannot  shelter 
itself  behind  statutory  limitations  of  the 
national  bank  act,  to  escape  answering  to  the 
defendant  in  error  for  the  loss  she  has  suf- 
fered. 

Logan   County  Nat,  Bank  v.   Towneend, 
139  U.  S.  67,  35  L.  ed.  107,  11  Sup.  Ct.  Rep. 
4^6. 

That  the  bank  was  acting  as  an  undis- 
closed principal,  and  that  the  defendant  in 
error  had  no  knowledge  that  she  was  deal- 
ing with  the  bank,  render  inapplicable  the 
-doctrine  of  ultra  vires,  by  which  a  contract 
made  by  a  corporation  beyond  the  scope  of 
its  corporate  powers  is  unlawful  and  void. 

McComiick  v.  Market  Bank,  165  U.  S.  538, 
^1  L.  ed.  817,  17  Sup.  Ct.  Rep.  433. 

Having  no  knowledge  that  she  was  deal- 
ing ^vith  the  bank,  the  defendant  in  error, 
-of  course,  was  not  charged  with  the  duty  of 
taking  notice  of  the  legal  limits  of  its 
powers. 

Weckler  v.  First  Nat.  Bank,  42  Md.  681, 
20  Am.  Rep.  95. 

Where  the  provisions  of  the  national 
1>anking  act  prohibit  certain  acts  of  banks 
or  their  officers,  without  imposing  any  pen- 
«.lty  or  forfeiture  applicable  to  particular 
transactions  which  have  been  executed,  their 
validity  can  be  questioned  only  by  the  United 
■States,  and  not  by  private  parties. 

Thompson  v.  8t.  Nicholas  Nat.  Bank,  146 
TJ.  S.  240,  36  L.  ed.  956,  13  Sup.  Ct.  Rep. 
66;  Union  Nat,  Bank  v.  Mattheua,  98  U.  S. 
621,  25  L.  ed.  188;  National  Bank  v.  Whit- 
ney, 103  U.  S.  99,  26  L.  ed.  443;  First  Nat. 
Bank  v.  Stewart,  107  U.  8.  676,  27  L.  ed. 
^92,  2  Sup.  Ct.  Rep.  778. 

The  decision  of  the  state  court  having  pro- 
-ceeded  upon  distinct  grounds  not  involving 
a  Federau  question,  and  sufficient  of  them- 
selves to  sustain  a  final  judgment,  without 
reference  to  the  Federal  question  involved, 
the  judgment  should  be  aflarmed. 

Beaupre  v.  Noyes,  138  U.  S.  397,  34  L.  ed. 
991,  11  Sup.  Ct.  Rep.  296;  Seeberger  v.  ifo- 
Cormick,  176  U.  S.  274,  44  L.  ed.  161, 20  Sup. 
Ct.  Rep.  128;  Eustis  v.  Bolles,  150  U.  S.  361, 
37  L.  ed.  1111,  14  Sup.  Ct.  Rep.  131;  Pierce 
y.  Somerset  R,  Co.  171  U.  S.  641,  43  L.  ed. 
316,  19  Sup.  Ct.  Rep.  64;  Remington  Paper 
Co.  V.  Watson,  173  U.  S.  443,  43  L.  ed.  762, 
19  Sup.  Ct.  Rep.  456;  Jenkins  v.  Loewenthal, 
110  U.  S.  222,  28  L.  ed.  129,  3  Sup.  Ct.  Rep. 
638. 

The  appeal  should  be  dismissed  for  want 
of  jurisdiction. 

Walworth  v,  Kneeland,  15  How.  348,  14 
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L.  ed.  724;  Udell  v.  Davidson,  7  How.  769, 
12  L.  ed.  907;  Conde  v.  York,  168  U.  & 
642,  42  L.  ed.  611,  18  Sup.  Ct  Rep.  234; 
Murdook  v.  Memphis,  20  Wall.  590,  22  L.  ed. 
429. 

Mr.  Justice  Holmes  delivered  the  opiB- 
ion  of  the  court: 

This  case  is  similar  in  substance,  {head- 
ing, and  argument  to  the  foregoing,  with 
the  additional  fact  that  the  president  ol 
the  bank  acted  as  the  confidential  advtter 
of  the  defendant  in  error,  and  did  not  re- 
veal to  her  that  the  bonds  belonged  to  tbt 
bank,  or  that  he  was  on  both  sides  of  tbt 
transaction  and  interested  against  her.  As 
soon  as  she  found  out  that  the  bank  was  tlia 
seller,  she  repudiated  the  sale. 

Judgment  affirmed. 


JOHN  BROWNFIELD,  Pllf,  m  Brr^ 

V. 

STATE   OP   SOUTH  CAROLINA. 

(See  8.  C  Reporter's  ed.  426-429.) 

Appeal — recital  in  agreed  statement — wk^m 

taken  as  true, 

A  recital  in  an  agreed  statement,  that  defend- 
aiit  offered  to  Introdoce  testimony  of  a  die* 
crimination  against  negroes  Id  the  selection 
of  grand  jurors,  which  was  relied  upon  as  tbt 
ground  for  bis  motion  to  quash  the  indict- 
ment, will  not  be  tal^en  as  true  on  error  to  a 
state  court,  where  such  statement  was  signed 
**wlth  relation  to  case  as  settled  by  Judge.** 
and  he  stated  therein  that  be  overruled  the 
motion  because  the  statement  of  facts  set  out 
in  the  grounds  for  quashing  the  Indictment 
did  not  appear  from  the  records  or  other* 
wise,  and  that  In  the  absence  of  any  showing 
to  the  contrary  he  was  bound  to  assume  that 
the  jury  commissioners  had  done  their  duty, 
and  the  record  discloses  no  exception  to  tbt 
supposed  refusal  to  hear  the  proffered  eTt- 
dence,  and  no  contention  in  that  regard  oa 
the  appeal  to  the  state  supreme  court. 

[No.  172.] 

Argued  February  25,  190S.    Decided  Jfofdk 

9,  190S, 

IN  ERROR  to  the  Supreme  C6urt  of  the 
State  of  South  Carolina  to  review  a 
judgment  which  affirmed  a  conviction  of 
murder.    Affirmed. 

See  same  case  below,  60  S.  C.  509,  39  S. 
E.  2. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  Is.  Mitoliell  and  W.  J.Wbly 
per  argfued  the  cause,  and,  with  ifr.  E.  M, 
Hewlett,  filed  a  brief  for  plaintiff  in  error. 

Mr.  Jolm  S.  Wilson  argued  the  cause 
and  filed  a  brief  for  defendant  in  error. 

Mr.  W.  H.  Townseiid  also  argued  the 
cause  for  defendant  in  error. 

Mr.  Justice  Holmes  delivered  the  opii* 
ion  of  the  court: 

This  case  comes  here  by  writ  of  error  to 
the  supreme  court  of  South  Carolina.    The 

189  U.  8. 


1902. 


Paboee  ▼.  Aldbidgb. 


427- 4J9 


plainiifr  in  error  has  been  convicted  of  mur- 
der, and  the  error  alleged  is  that  the  grand 
jury  was  composed  wholly  of  white  persons, 
and  that  all  negroes,  although  constituting 
fnur  fifthaof  the  population  and  of  the  regis- 
tered voters  of  the  county,  were  excluded  on 
account  of  their  race  and  color.  The  plain- 
tiff in  error  is  a  negro,  and  he  says  that  in 
this  way  he  has  been  denied  the  equal  pro- 
tection of  the  Iblws  and  of  the  civil  rights 
guaranteed  to  him  by  the  Constitution  and 
ULWS  of  the  United  States.  Carter  v.  Texas, 
177  U.  S.  442,  44  L.  ed.  839,  20  Sup.  Ct. 
Rq>.  687.  The  case  was  taken  to  the  su- 
preme court  of  the  state  by  appeal,  and  the 
judgm«it  of  the  trial  court  was  affirmed. 

We  have  stated  the  error  which  is  alleged. 
The  trouble  with  the  case  is  that  we  are  not 
warranted  in  assuming  that  the  allegations 
are  true.    The  record    contains    an    agreed 
statement  called   a   brief,  in   which    it   ap- 
pears that  the   defendant  made  a   motion 
to    quash    on     the    grounds    stated,    and 
in  which  it  is  said  that  the  defendant  of- 
fered   to    introduce  testimony  to   support 
these  grounds.     But  this  agreed  statement 
is  '^signed  with  relation  to  case  as  settled 
by  judge."  It  appears  that  the  parties  agreed 
that  the  judge  before  whom  the  case  was 
tried  should  "roake  a  statement  as  to  his 
rulings  upon  the  motion  to  quash  the  in- 
dictment, and  also  as  to  the  motion  to  chal- 
lenge the  arrays  of  grand  and  petit  jurors 
in  the  case,  and    also    as    to    requests    to 
charge,  and    such    statement    shall  be  the 
agreed  statement  for  the  purposes  of  this 
appeal."    The  challenge    of    the    array  re- 
ferred to  was  upon  the  same  grounds  as  the 
[428]motion    to   quash.     *In    pursuance  of  this 
agreement  the  judge  made  a  statement  of 
the  grounds  on  which  he  overruled  the  mo- 
tion.   ''Because  the  statement  of  facts  set 
out  in  the  grounds  for  quashing  the  same 
did  not  appear  from  the  records  or  other- 
wise.   ...     In  the  absence  of  any  show- 
ing to  the  contrary,  I  was  bound  to  assume 
that  the  jury  commissioners  had  done  their 
duty." 

The  foregoing  language  is  quite  inconsist- 
ent with  there  having  been  an  offer  to  prove 
the  allegations  of  the  motion,  as  is  the  fur- 
ther fact  that  the  record  discloses  no  ex- 
ception to  the  supposed  refusal  to  hear  evi- 
dence offered  to  that  end.  If  these  consid- 
erations were  not  enough,  we  have,  in  ad- 
dition, the  absence  of  any  suggestion  of  a 
refusal  to  admit  evidence  in  the  reasons  for 
appeal  to  the  supreme  court,  and  the  state- 
ment of  the  supreme  court  that  it  was  not 
contended  at  the  hearing  of  the  appeal  that 
there  was  any  offer  to  introduce  testimony 
on  the  point  "other  than  the  offer  therein 
niade."  The  last  words  refer,  we  assume, 
to  the  concluding  words  of  the  motion :  "All 
of  which  the  defendant  is  ready  to  verify." 
Upon  the  whole  record  we  are  compelled  to 
infer  that  the  statement  that  the  defendant 
offered  to  introduce  evidence  was  inserted 
in  the  so-called  brief  by  his  counsel,  but 
^as  not  agreed  to  except  so  far  as  it  might 
he  confirmed  by  the  statement  of  the  judge, 
and  that  he  did  not  confirm  it.  We  see  no 
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ground  for  the  suggestion  that  this  fact 
was  outside  the  matters  submitted  to  the 
judge,  and  therefore  must  be  taken  to  hswve 
been  admitted.  Evidently,  that  was  not  the 
understandin,-:;  oh  the  part  of  the  state.  It 
is  suggested  tluit  the  allegations  of  the  mo- 
tion to  quash,  not  having  been  controverted 
and  having  been  supported  by  the  affidavit 
of  the  defendant,  must  be  taken  to  be  true. 
But  a  motion,  althou^'h  reduced  to  writing, 
is  not  a  pleading,  mid  does  not  require  a 
written  answer.  It  iij^pears  from  the 
grounds  on  which  the  judge  decided  it, 
apart  from  anything  else,  that  the  allega- 
tions were  controverted,  and  under  such 
circumstances  it  was  necessary  for  the  de- 
fendant to  make  an  attempt  to  introduce 
evidence.  The  formal  words  of  the  motion 
were  not  enough.  Smith  v.  Mississippif 
162  U.  S.  692,  601,  40  L.  ed.  1082,  1085,  16 
Sup.  Ct.  Rep.  900.    . 

A  provisional  objection  is  made  to  the 
Constitution  of  South  ^Carolina  in  case  it[429] 
should  be  held  to  exclude  negroes  from  the 
jury.  But  the  ground  of  the  motion  was 
not  that  negroes  were  excluded  by  an  in- 
valid constitutional  provision,  but  that 
they  were  excluded  in  the  administration 
of  the  law,  although  they  were  qualified  un- 
der it  to  serve.  The  case  involves  questions 
of  the  gravest  character,  but  we  muat  deal 
with  it  according  to  the  record,  and  the 
record  discloses  no  wrong. 

Judgment  affirmed. 

Mr.  Justice  McKenna  took  no  part  in 
the  consideration  and  disposition  of  this 
case. 


EDWARD  H.  PARDEE  and  Arabella  D. 
Huntington,  Executrix,  and  Charjes  H. 
Twewi  and  Isaac  E.  Gates,  Executors  of 
Collis  P.  Huntington,  Deceased,  et  q,l., 
Plffa.  in  Err., 

V, 

A.  D.  ALDRIDGE,  A.  P.  Hardie.  and  W. 
G.  Mowry,  Trustees  for  J.  E.  Downs  and 
Associates.  ' 

(See  S.  C.  Reporter's  ed.  429-484.) 

Trial — conflicting  findings  of  fact — mart' 
gage — of  railroad  property — what  prop- 
erty  covered  —  judgments — conclusiveness 
against  strangers. 

1.  The  findings  of  the  Jury  upon  special  Issues 
of  fact  submitted  to  them  for  their  deter- 
mination, where  warranted  by  the  evidence, 
control  conflicting  findings  made  under  the 
Instructions  of  the  court. 

2.  Real  property  only  temporarily  used  for  rail- 
road purposes,  having  been  acquired  by  a 
railroad  company  with  the  intention  of  sub- 
dividing   such    portions    as    should    not    be 

Note. — On  mortgages  of  railroad  property — 
see  note  to  Thompson  v.  White  Water  Valley 
R.  Co.  33  L.  ed.  U.  S.  256. 

As  to  jurisdiction  as  affected  hy  posaesaion 
of  the  sub  feet- matter — see  Adams  v.  Mercantile 
Trust  Co.  15  C.  C.  A.  6,  and  note. 

On  conclusiveness  of  judgments  generally — 
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needed  for  rallrond  porpotet  Into  lots  to  be 
■old  to  its  eroployees,  la  not  coyered  bj  a 
mortgage  of  all  the  property  of  inch  com- 
pany "used  for  and  pertaining  to  the  opera- 
tion of  said  railroad." 
8.  An  adjudication  in  a  anlt  in  eqnlty  brought 
by  a  receiver  of  mortgaged  property  against 
persons  claiming  the  land  under  an  execution 
sale,  that  such  property  was  subject  to  the 
mortgage,  did  not  so  bring  the  property  into 
the  custody  of  the  court  as  to  invalidate  a 
prior  sale  of  the  same  property  on  execution 
to  other  persons,  strangers  to  the  suit. 

[No.  137.] 

Argued    January    10,    20,    1909.    Bedded 
March  16,  1909. 

• 

IN  ERROR  to  the  Court  of  Civil  Appeals 
for  the  Fifth  Supreme  Judicial  District 
of  the  State  of  Texas  to  review  a  judgment 
which  reversed  a  judgment  of  the  trial 
court  in  favor  of  defendants  in  an  action  of 
trespass  to  try  title  to  land.    Affirmed. 

See  same  case  below,  24  Tex.  Civ.  App. 
254.  60  S.  W.  789. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Maxwell  Evarts  andR.  S.  Lot« 
•it  argued  the  cause  and  filed  a  brief  for 
plaintiffs  in  error: 

This  court  has  jurisdiction  to  inquire  and 
determine  whether,  by  the  judgment  of  the 
court  of  civil  appeals,  due  effect  haa  been 
denied  to  the  decrees  of  the  circuit  court  in 
the  foreclosure  proceedings. 

Dupasseur  v.  Roohereau,  21  Wall.  130,  22 
L.  ed.  688 ;  Kmbry  v.  Palmer,  107  U.  8.  3,  27 
L.  ed.  346,  2  Sup.  Ct.  Rep.  25 ;  Orescent  City 
L.  8.  L.  d  8.  U.  Co.  r.  Butchers*  Union  8. 
H.  d  L.  8.  L.  Co.  120  U.  S.  141,  30  L.  ed. 
614,  7  Sup.  Ct.  Rep.  472;  Central  Nat.  Bank 
T.  8tevens,  160  U.  S.  432,  42  L.  ed.  807,  18 
Sup.  Ct.  Rep.  403. 

Where,  as  in  this  case,  the  evidence  is 
without  conflict,  and  the  question  is  whether 
the  judgment  of  the  state  court  upon  such 
evidence  denies  due  effect  to  a  decree  of  a 
court  of  the  United  States,  the  question  is 
obviously  one  of  law,  and '  not  of  fact,  and 
this  court  has  the  right  of  review. 

Martin  v.  Hunter,  1  Wheat.  304,  4  L.  ed. 
97;  Smilh  v.  Maryland,  6  Cranch,  286,  3  L. 
ed.  225;  Chouteau  v.  Eckhart,  t  How.  344, 
11  L.  ed.  293;  Cunningham  v.  Ashley,  14 
How.  377,  14  L.  ed.  462;  Hyde  v.  Booraem, 
16  Pet.  160,  10  L.  ed.  925;  The  Francis 
Wright,  105  U.  S.  381,  suh  nam.  Duncan 
v.  The  Francis  Wright,  26  L.  ed.  1100;  /2e- 
publioan  River  Bridge  Co.  r,  Kansas  P.  R. 
Co.  92  U.  S.  315,  23  L.  ed.  515;  Lytle  v. 
Arkansas,  22  How.  193,  16  L.  ed.  306;  Mpto- 
kay  V.  Dillon,  4  How.  421,  11  L.  ed.  1038; 
United  8tates  v.  Pugh,  99  U.  S.  265,  25  L. 
ed.  322 ;  8un  Mut.  Ins.  Co.  v.  Ocean  Ins.  Co. 
107  U.  S.  485,  27  L.  ed.  337,  1  Sup.  Ct.  Rep. 


582;  The  Edwin  I.  Morrison,  153  U.  S.  199,. 
sub  nam.  Bradley  Fertilizer  Co,  v.  The  Ed- 
win  I.  Morrison,  38  L.  ed.  688,  14  Sup.  Ct^ 
Rep.  823;  Doioer  t.  Richards,  151  U.  S. 
658,  38  L.  ed.  305,  14  Sup.  Ct.  Rep.  452. 

The  supreme  court  of  Texas,  the  jurisdic- 
tion of  wnich  by  express  constitutional  pro- 
vision is  limited  to  questions  of  law,  does 
not  hesitate  to  review  judgments  of  the 
courts  of  civil  appeals  (whicn  are  declared 
by  the  Constitution  to  be  conclusive  upon  the 
facts)  in  cases  where  it  deems  the  evidence 
insufficient  to  support  the  judgment;  and  in 
some  cases  it  bases  its  judgment  upon  facts 
not  embraced  in  the  findings  of  the  court 
of  civil  appeals,  but  which  are  contained  in 
the  statement  of  facts. 

Clarendon  Land  Invest.  Agency  Co.  v.  Mc- 
Clelland Bros.  86  Tex.  179,  22  L.  R.  A.  105, 
23  S.  W.  576,  1100;  Bauman  v.  J  affray,  86 
Tex.  617,  26  S.  W.  394;  Oainesville,  H.  d 
W.  R.  Co.  v.  Lacy,  86  Tex.  246,  24  S.  W.  269; 
Taokaberry  v.  City  Nat.  Bank,  85  Tex.  488,. 
22  S.  W.  151,  299;  McLeary  v.  Dawson,  87 
Tex.  524,  29  S.  W.  1044;  /Etna  Ins.  Co.  r. 
Holcomb,  89  Tex.  404,  34  S.  W.  915;  Lee  ▼. 
International  d  O.  N.  R.  Co.  89  Tex.  583,. 
36  S.  W.  63;  Kilgore  ▼.  Northwest  Tewas^ 
Baptist  Educational  Asso.  90  Tex.  130,  37 
S.  W.  598;  Moore  v.  Waco  Bldg.  Asso.  dZ 
Tex.  265,  47  S.  W.  716.  See  also  Fellows  v. 
Northrup,  39  N.  Y.  117;  WhitnuMi  v.  Win- 
cliester  Repeating  Arms  Co.  55  Conn.  247, 
10  Atl.  571;  Morey  v.  MiUiken,  86  Me.  464,. 
30  Atl.  102. 

Where  property  in  the  custody  of  one- 
court  through  a  receiver  is  sold  under  proc- 
ess of  other  courts  against  the  defenoant^ 
such  sales  are  absolutely  void. 

WisuxUl  V.  Sampson,  14  How.  52,  14  L.  ad. 
322;  Davis  v.  Oray,  16  Wall.  203,  21  L.  ed. 
447;  Porter  v.  8abin,  149  U.  S.  473,  37  L. 
ed.  815,  13  Sup.  Ct.  Rep.  1008;  Re  Tyler^ 
149  U.  S.  181,  37  L.  ed.  694,  13  Sup.  Ct. 
Rep.  785;  Edwards  v.  Norton,  55  Tex.  410, 
Russell  T.  Texas  d  P.  R.  Co.  68  Tex.  646^ 
5  S.  W.  680;  Ellis  v.  Vernon  Ice,  Light  d 
Water  Co.  86  Tex.  109,  23  S.  W.  858 ;  Tewas 
Trunk  R.  Co.  v.  Lewis,  81  Tex.  1,  16  S.  W. 
647. 

Upon  the  same  principle,  every  sale  sought 
to  be  made  of  property  while  in  the  custody 
of  a  court  for  administration  and  distribu- 
tion, and  in  hostility  to  the  title  there  held, 
no  matter  whether  under  legal  process  or- 
voluntarily,  and  no  matter  whether  the  ven- 
dor or  vendee  are  parties  to  the  receivership- 
litigation  or  not,  should  be  declared  void. 

See  8cott  v.  Crawford,  16  Tex.  Civ.  App. 
477,  41  S.  W.  697. 

Mr.  W-  J.  Moroney  argued  the  cause 
and  filed  a  brief  for  defendants  in  error : 

Findings  of  fact  in  a  state  courti^  whether 
by  court  or  jury,  are  conclusive  on  this 
courts  regardlew  of  the  question  of  the  suO- 


see  notes  to  Sharon  v.  Terrj  (C.  C.  N.  D.  Cat.) 
1  L.  R.  A.  672 ;  Boilong  v.  Sahuyler  Nat.  Banlc 
(Neb.)  8  L.  R.  A.  142 :  Wiese  v.  San  Francisco 
Musical  Pund  Soc.  (Csl.)  7  L.  R.  A.  577  ;  Mor- 
rill V.  Morrill  (Or.)  11  L.  R  A.  155 ;  Banlc  of 
United  States  v.  Beverly.  11  L.  e<L  U.  S.  76: 
Johnson  Steel  Street  Rail  Co.  v.  Wharton,  88 
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L.  ed.  U.  S.  429;   and  Southern  P.  R.  Co.  ▼. 
United  States,  42  L.  ed.  U.  S.  855. 

As  to  oonclusivenesa  and  effect  of  fudgtnent^^ 
as  between  Federal  and  state  courts — see  note* 
to  Kansas  City,  Ft.  S.  &  M.  R.  C3o.  v.  Morgan^ 
21  C.  C.  A.  478 ;  and  Union  ft  P.  Bank  v.  Mem- 
phis, 49  C.  C.  A.  468. 
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•cien^  of  the  evidence  to  support  the  find- 
ings. 

Barilett  r.  Lookioood,  160  U.  S.  357,  40 
L.  ed.  455,  Id  Sup.  Ct.  Rep.  334;  Noble  ▼. 
MitoheU,  164  U.  S.  367, 41  L.  ed.  472,  17  Sup. 
Ct  Rep.  110;  Missouriy  K.  d  T.  R.  Co,  v. 
Haber,  169  U.  S.  613,  42  L.  ed.  878,  18  Sup. 
Ct.  Rep.  488;  Ucdrick  v,  Atohiaon,  T,  d  a, 
F,  R,  Co,  167  U.  S.  673,  42  L.  ed.  320,  17 
Sup.  Ct.  Rep.  922;  Chemical  Nat,  Bank 
▼.  City  Bank,  160  U.  S.  646,  40  L.  ed.  568, 
16  Sup.  Ct.  Rep.  417;  Egan  v.  Hart,  165 
U.  S.  188,  41  L.  ed.  680,  17  Sup.  Ct.  Rep. 
300;  Israel  v.  Arthur,  152  U.  S.  355,  38  L 
•ed.  474,  14  Sup.  Ct  Rep.  583;  Dower  y,  Rich- 
ards, 151  U.  S.  658,  38  L.  ed.  B05,  14  Sup. 
Ct  Rep.  457 ;  Jenkins  v.  Neff,  186  U.  S.  230, 
46  L.  ed.  1140,  22  Sup.  Ct  Rep.  905;  Be- 
ment  v.  National  Harroto  Co,  186  U.  S.  70, 
46  L.  ed.  1058,  22  Sup.  a.  Rep.  747 ;  U.  S. 
Rev.  SUt  S  1011  (U.  S.Comp.  Stat  1901, 
p.  715). 

When  property  in  the  hands  of  a  receiver 
Is  sold  under  order  of  court,  the  sale  con- 
firmed and  complied  with,  the  deed  made  to 
the  purchaser,  and  the  receiver  directed  to 
deliver  the  property  to  the  purchaser  on  de- 
mand, and  the  purchaser,  after  a  reasonable 
time,  fails  to  demand  possession,  but  volun- 
tarily leaves  the  property  in  the  receiver's 
hands,  such  property  ceases  to  be  in  custo- 
dia  legis,  and  the  receiver  in  fact  becomes 
the  private  agent  of  the  purchaser. 

Houston  d  T,  C.  R,  Co,  v.  Bath,  17  Tex. 
Civ.  App.  697,  44  S.  W.  595;  Animarium 
Co,  V.  Bright,  82  Fed.  197;  Baughman  v. 
Calavera  County  Super.  Ct,  72  Cal.  572,  14 
Pac  369 ;  Houston  d  T,  C,  R,  Co.  v.  State, 
S9  Tex.  294,  34  S.  W.  734,  and  cases  cited; 
The  Holladay  Case,  29  Fed.  226. 

Under  the  term  ''appurtenances,'*  as  used 
in  a  railroad  mortgage,  only  such  property 
passes  as  is  indispensable  to  the  use  and  en- 
joyment of  the  franchises  of  the  company. 
It  does  not  include  property  acquired  sim- 
ply because  it  may  prove  useful  to  the  com- 
pany and  facilitate  the  discharge  of  its  bus- 
iness. A  distinction  is  made,  in  such  cases, 
between  what  is  indispensable  to  the  oper- 
ation of  a  railroad,  and  what  would  be  only 
convenient. 

Humphreys  v.  McKissock,  140  U.  S.  304, 
36  L.  ed.  473,  11  Sup.  Ct.  Rep.  779;  State, 
Camden  d  A.  R,  d  Transp.  Co.,  Proaeoutora, 
T.  Mansfield,  23  N.  J.  L.  510,  57  Am.  Dec. 
409;  Shirley  v.  Waco  Tap  R.  Co.  78  Tex. 
136,  10  S.  W.  543. 

The  purchaser  at  a  foreclosure  sale  ao- 
^oiree  title  to  the  road  as  constructed. 

2  Perry,  Tr.  S  759;  Walsh  v.  Barton,  24 
Ohio  St.  28;  Seymour  v.  Canandaigua  d  N. 
F.  R.  Co,  25  Barb.  284;  Elijoell  v.  Grand 
Street  d  N.  R,  Co,  67  Barb.  83;  Shamokin 
Valley  R.  Co,  v.  Livermore,  47  Pa.  465,  86 
Am.  Dec.  552. 

tJee  for  a  Y  of  a  temporary,  and  not  a 
permanent,  character,  would  exclude  the 
land  from  the  mortgage,  even  if  it  had  been 
definitely  located. 

Elliott,  Railroads,  654,  S  498. 
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Mr.  Justice  HolmeB  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  of  trespass  to  try  title 
to  land,  brought  by  *AIdndge  and  others,  [430] 
trustees,  against  Pardee  and  others,  the 
plaintiffs  in  error.  The  only  parcels  here 
m  controversy  are  two  tracts,  known  as  the 
Hughes  Und  Slaughter  tract  and  the  Mays 
tract.  Both  parties  claim  title  under  the 
Texas  Trunk  Railroad  Company.  Pardee 
claims  under  the  foreclosure  of  a  mortgage 
made  bv  the  railroad  company  and  some  in- 
cidental proceedings.  Aldridge  claims  un- 
der a  sale  outside  of  the  mortgage.  The 
question  in  the  case  is  whether  the  mort- 
gage embraced  these  tracts. 

Although  it  may  not  be  necessary,  we  will 
state  the  title  on  each  side  a- little  more  in 
detail  before  discussing  the  questions  of 
law.  On  March*  22,  1880,  the  Texas  Trunk 
Railroad  Company  mortgaged  its  road,  "in- 
cluding all  appurtenances  and  appendages 
of  said  railroad,  and  the  property  of  said 
company  now  acquired  or  which  may  be  ac- 
quin?d,  in  the  state  of  Texas,  used  for  and 
pertaining  to  the  operation  of  said  rail- 
road." This  was  to  secure  bonds.  Later 
in  the  same  year,  although  the  deed  was 
dated  earlier,  the  Hughes  and  Slaughter 
tract  was  conveyed  to  the  railroad.  The 
Mays  tract  was  conveyed  the  next  year.  On 
January  31,  1883,  there  was  a  decree  of 
foreclosure  on  the  mortgage  in  the  United 
States  circuit  court,  and  there  was  a  sale 
on  the  1st  of  the  following  May.  The  pur- 
chasers organized  a  new  company,  under  the 
old  charter,  but  a  distinct  organization,  as 
permitted  by  the  local  law.  In  18S5  the 
property  of  the  second  company  was  sold  by 
the  sheriff,  on  execution  following  a  judg- 
ment in  the  State  court,  and  also  by  the 
United  States  marshal,  under  an  order  of 
sale  for  failure  to  pay  certain  sums  as  pro- 
vided in  the  original  foreclosure  proceed- 
ings. The  same  persons  purchased  at  both 
sales,  and  organized  a  third  company,  still 
under  the  old  charter.  On  August  30, 
1888,  the  third  company  made  a  mortgn^ 
of  the  railroad.  A  bill  to  foreclose  this 
was  filed  in  the  United  States  court  on  Sep- 
tember 4,  1891,  a  decree  of  foreclosure  was 
made  in  1805,  and  Pardee,  the  plaintiff  in 
error,  purchased  at  the  sale,  for  the  lK'n»*(it 
of  himself  and  C.  P.  Huntington.  Thus,  it 
will  be  seen  that  the  title  of  the  plaintifTs 
in  error  depends,  as  we  have  said,  on  the 
question  whether  the  original  mortgage  em- 
braced the  land  in  suit. 

*Before  the  first  foreclosure,  but  after  the[431] 
execution  of  the  mortgage,  <»uits  were  be;4uu 
against  the  first  corporation,  and  in  1887  a 
judgment  was  rendered  against  it  in  one  of 
them.  On  this  judgment  executions  were 
issued,  and  the  parcels  of  land  in  suit  were 
sold  to  the  trustee  for  Downs  and  his  asso- 
ciates, the  defendants  in  error.  The  trus- 
tee brought  a  suit  to  tij  title  against  the 
truslees  and  surviving  directors  of  the  first 
company  and  a  receiver  of  the  third  com- 
pany, and  got  judgment  on  April  7,  1808. 
The  defendant  directors  and  trustees  also 
1  executed  a  deed  to  him,  and  he  afterwards 
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conveyed  to  the  present  trustees  for  Downs. 
If  the  first  mortgage  embraced  the  land, 
Downs  got  no  rights,  but  except  for  that 
question  and  one  other  to  be  mentioned,  kis 
title  is  not  in  controversy  here,  and  we  do 
not  go  into  it  in  detail.  The  trial  court 
gave  judgment  for  Pardee  and  Huntington 
as  to  the  tracts  in  question,  but  the  judg- 
ment was  reversed  by  the  court  of  civil 
appeals,  r.iid  final  judgment  was  entered  in 
that  court  in  favor  of  the  trustees  for 
Downs.  A  writ  of  error  was  refused  by  the 
su]»reme  court  of  the  state.  The  case  is 
brought  here  by  writ  of  error  on  the  ground 
that  due  effect  was  denied  to  decrees  of  the 
United  States  court.  Dupasaeur  v.  Roche- 
reau,  21  Wall.  130,  22  L.  ed.  588.  See 
Bweringefi  v.  St,  Louis,  185  U.  S.  38,  41,  46 
L.  ed.  705,  797,  22  Sup.  Ct.  Rep.  569.  As 
we  are  of  opinion  that  the*  judgment  of  the 
court  of  appeals  was  right,  it  is  less  impor- 
tant than  otherwise  it  would  be  to  discuss 
the  grounds  upon  which  we  think  that  there 
is  jurisdiction,  and  we  shall  proceed  at  once 
to  the  merits  of  the  case. 

If  the  disputed  parcels  of  land  came  un- 
der the  mortgage  when  they  were  acquired, 
they  did  so  as  "property  used  for  and  per- 
taining to  the  operation  of  said  railroad." 
At  the  trial  evidence  was  taken  on  the  ques- 
tion whether  these  parcels  were  used  for  or 
did  pertain  to  such  operation.  The  defend- 
ants in  error  disclaimed  to  the  extent  of  a 
right  of  way  100  feet  wide,  50  feet  on  each 
side  of  the  center  line  of  the  railroad.  But 
there  was  testimony  that  the  company, 
when  it  purchased,  intended,  after  using 
what  was  necessary  for  tracks  on  the  west 
side,  to  lay  out  the  rest  of  the  Hughes  and 
Slaughter  land  in  lots  and  sell  them  to  the 
£432]  employees  of  the  road.  So  tfs  *to  the  Mays 
tract;  what  was  needed  was  taken  for 
tracks  and  to  get  sand,  and  the  rest  was  to 
be  cut  up  into  lots.  Both  parcels  were  re- 
turned each  year  for  taxation  as  "lands  and 
town  lots  .  .  .  exclusive  of  right  of 
way  and  depot  grounds,"  in  the  inventory 
of  the  company.  The  judge  instructed  the 
jury  to  return  findings  on  two  special  issues 
to  the  foll<  wing  effect:  As  to  the  Hughes 
and  Slaughter  land,  the  intention  of  the 
company  was  to  put  there  the  main  track, 
part  of  the  sheds,  and  whatever  switches 
and  side  tracks  should  be  necessary  to  the 
operation  of  the  road,  and  if  they  did  not 
occupy  all  of  the  land  to  sell  lots  on  the 
eastern  side  to  its  employees.  The  land 
was  not  cut  up,  and  no  lots  were  sold.  The 
company  built  its  main  track  on  the  west 
side,  a  Y  extending  eastwardly  across  the 
land  to  beyond  its  center,  and  a  small 
house,  used  as  a  ticket  office  and  car  shed. 
This  was  the  only  land  the  road  owned  in 
Dallas,  where  it  terminated,  and  if  it  had 
been  constructed  and  operated  properly  it 
would  have  needed  as  much  as  26  acres 
(the  size  of  the  tract)  for  terminal  pur- 
poses. As  to  the  Mays  tract,  the  intention 
was  as  above  stated.  The  main  track  was 
built  across  it  on  the  east,  and  a  spur  track 
was  built  to  reach  the  sand.  It  would  be 
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necessary  to  use  sand  properly  to  construe! 
and  operate  the  road. 

The  foregoing  findings  were  merely  the 
result  of  rulings  on  the  evidence.  But  the 
jury  found,  on  other  special  issues  submit- 
ted to  them,  that  all  but  100  feet  off  the- 
west  boundary  of  the  Hughes  and  Slaughter 
tract  was  acquired  for  the  above-stated  pur- 
pose of  subdivision  and  sale,  that  any  use 
of  the  rest  of  the  land  in  connection  with 
the  operation  of  the  railroad,  except  the 
100  feet,  was  only  of  a  temporary  cnarac- 
ter,  and  that  there  was  no  such  use  of  the 
rest  of  the  land  except  of  so  much  as  was 
occupied  by  the  Y.  There  was  evidence 
that  the  company  expected  to  use  another 
tract  for  terminal  purposes,  although  it 
never  got  the  deed.  The  jury  further  found 
that  no  part  of  the  Hughes  and  Slaughter 
tract  above  what  was  disclaimed  was  nec- 
essary for  the  construction,  equipment,  or 
operation  of  the  railroad  when  the  first 
mortgage  was  foreclosed.  Also,  they  found 
that  all  of  the  Mays  tract  was  acquired  for 
the  purpose  of  subdivision  and  sale.  As 
there  *was  evidence  warranting  these  find- [4331 
ings,  and  as  the  findings  dealt  with  pure 
matters  of  fact,  which  it  was  the  province 
of  the  jury  to  determine,  so  far  as  there 
was  a  conflict  between  them  and  those 
which  were  made  under  instructions,  those 
which  expressed  the  free  judgment  of  the 
jury  would  prevail.  We  have  no  concern 
with  the  arguments  which  are  urged  here  in 
favor  of  different  conclusions.  It  is  enough 
that  there  was  some  evidence  to  support  the 
free  finding  of  the  jury,  and,  that  being  so, 
those  findings  establish  the  facts,  as  was 
held  by  the  court  of  appeals. 

On  the  findings  which  we  have  recited^ 
the  land  in  dispute  was  not  property  used 
for  and  pertaining  to  the  operation  of  said 
railroad,  and  the  ruling  of  the  court  of  ap- 
peals was  right.  Some  point  is  made  of 
the  disclaimer,  which  is  said  to  have  been 
arbitrary  in  amount,  and  not  based  on  evi- 
dence. But  a  party  may  disclaim  what  he 
likes,  in  advance  of  the  evidence,  and  is  not 
bound  to  give  reasons  for  his  course. 

One  matter  remains  to  be  mentioned.  A 
receiver  appointed  in  the  second  foreclosure 
suit  brought  a  bill  in  equity  in  the  United 
States  court  against  certain  persons  who 
had  purchased  the  land  in  question  on  othar 
execution  sales.  One  ground  of  the  bill  was 
that  the  property  was  subject  to  the  mort- 
gage, and  on  July  16,  1895,  it  was  so  de- 
er^. It  is  argued  that  although  the  trus- 
tees for  Downs  were  not  parties  to  this  bilU 
they  in  some  way  were  affected  by  the  de- 
cree, that  the  proceeding  was  in  rem,  and 
that  the  decree  brought  the  property  into 
the  custody  of  the  court  so  as  to  invalidate 
the  sale.  Wistoall  v.  Sampson,  14  How.  62, 
14  L.  ed.  322.  But  a  suit  in  equity  is  not 
a  proceeding  in  rem^  properly  so  called.  It 
does  not  purport  to  summon  or  invite,  by  no- 
tice or  otherwise,  all  the  world  to  come  iii» 
so  far  as  there  are  any  adverse  interests.  It 
is  more  personal  even  than  the  common  law, 
and  works  out  its  decrees  by  orders  to  tho 
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defendants.  Of  course,  the  adjudication  in 
sach  a  suit  does  not  conclude  strangers.  As 
to  the  decree  bringing  the  property  into  the 
custody  of  the  court  in  such  sense  as  to  in- 
validate the  sales  under  which  Downs 
claims,  the  receiver  being  a  receiver  of  the 
mortgaged  property  only,  and  there  being  no 
representative  of  the  equity  of  redemption 
l4]or  of  Down's  interest  •before  the  court,  it  is 
not  to  be  presumed  that  any  act  was  done 
inconsistent  with  outstanding  rights  as  now 
established,  or  that  the  receiver  was  put  in 
possession  of  property  which  was  not  em- 
braced in  the  mortgage.  The  receiver  was  in 
possession  of  the  road,  and  his  right  to  the 
portion  of  the  land  over  which  the  railroad 
ran  is  not  disputed,  but  it  does  not  appear 
that  he  held  the  residue  imder  an  aciverse 
claim,  or  at  all.  Although  declaring  his 
right  to  the  residue  to  be  paramount  to  a 
third  person,  the  court  left  all  others  free 
to  assert  their  claims.  There  is  nothing  to 
show  that  the  mode  in  which  the  trustees 
for  Downs  asserted  their  rights  was  unlaw- 
ful or  void.  Probably  nothing  was  done 
under  the  suit  in  equity  beyond  the  enter- 
ing of  the  decree  on  July  16,  1895.  The 
principal  sale  took  place  before  that  date. 
Judgment  affirmed. 

Mr.    Justice    White    and    Mr.    Justice 
PeeUiam  dissented. 


KNOXVILLE  WATER  COMPANY,  Plff,  in 

Err., 

V. 

MAYOR  AND  ALDERMEN  OF  THE  CITY 
OF  KNOXVILLR 

(See  S.  C.  Reporter's  ed.  434-488.) 

Contractti — impairment  of  obligation — regu- 
lation of  tcater  rates — contract  exemp- 
tion. 

1.  A  provision  In  a  contract  between  a  water 
company  and  a  municipality,  that  the  com- 
paDy  shall  supply  water  to  private  consum- 
ers at  a  specified  rate,  does  not  amount  to  an 
Impllpd  undertaking  by  the  municipality  not 
to  disturb  such  rates,  the  obligation  of  which 
Is  Impaired  by  an  ordinance  reducing  them, 
wlierc  the  company  was  incorporated  under 
an  act  which,  while  conferring  upon  it  power 
to  charge  such  rates  as  might  be  agreed  upon 
with  Its  consumers,  expressly  recognized  the 
power  of  the  municipality  to  regulate  water 
rates. 

1  The  obligation  of  contracts  between  a  water 
company  and  private  consumers  by  which  the 
latter  were  to  pay  for  the  water  In  accordance 
with  the  rates  **now  or  hereafter  In  force" 


NoTR. — At  to  what  law»  are  void  a$  impair- 
ing obligation  of  contracts — see  notes  to  Frank- 
Ud  County  Grammar  School  v.  Bailey  (Vt.)  10 
L.  R.  A.  405 ;  Fletcher  v.  Peck,  8  L.  ed.  U.  S. 
162;  McCanna  A  F.  Co.  v.  Citizens'  Trust  & 
Surety  Co.  24  C.  C.  A.  20:  and  Montana  Ore- 
Purchasing  Co.  V.  Boston  Sc  M.  Consol.  Copper 
A  8.  Min.  Co.  85  C.  C.  A.  12. 

Af  to  contract  exemptions  from  legielative 
power  to  flm  ratee — see  note  to  Detroit  v.  De- 
troit Citizens'  Street  B.  Coi  46  L.  ed.  U.  8. 
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is  not  Impaired  by  a  municipa  ordinance  re-^ 
duclng  such  rates,  enacted  In  the  exercise  of 
the  power  of  the  municipality  to  regulats 
water  rates. 

[No.  212.] 

Argued    March   IS,    190S.    Decided    March 

23,  1903. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Tennessee  to  review  a  judgment 
of  that  court  enforcing  a  penalty  for 
charging  water  rates  in  excess  of  those  fixed 
by  municipal  ordinance.    Affirmed. 

Sec  same  case  below,  107  Tenn.  647,  64  S. 
W.  1076. 

The  facts  are  stated  in  the  opinion. 

Messrs.  CHarles  T.  Gates,  Jr.,  and  He- 
ber  J.  May  argued  the  cause  and  filed  a 
brief  for  plaintiff  in  error: 

The  result  of  the  authorities  upon  the 
subject  is  that,  as  a  general  rule,  every  mem- 
ber of  the  municipal  council  is  entitled  to- 
reasonable  notice  of  special  meetings,  and  no- 
action  can  be  lawfully  taken  at  such  meet- 
ings unless  such  notice  has  been  given,  oi 
unless  the  members  not  notified  actually  at> 
tend  and  participate  in  the  business  of  the 
meeting. 

London  ds  Y.  Y.  Land  Co.  v.  Jellico,  103 
Tenn.  320,  62  S.  W.  995;  Dill.  Mun.  Corp. 
4th  ed.  §§  256,  263,  264;  1  Beach.  Pub.  Corp. 
§  265;  Re  Turnpike  Road,  5  Binn.  481;  Pa- 
ola  d  F.  River  R.  Co.  v.  Anderson  County,  16^ 
Kan.  302;  Rew  v.  Bhrewsherry,  Gas.  T. 
Hardw.  151;  Ang.  &  A.  Corp.  §§  492-494;  1& 
Am.  &  Eng.  Enc.  Law,  1st  ^.  pp.  1035, 
1080,  1081;  7  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  679,  note  2;  2  Cook,  Corp.  §§  594,  596  ^ 
Lord  V.  Anoka,  36  Minn.  176,  30  N.  W.  650; 
Beaver  Creek  Twp.  v.  Hastings,  52  Mich. 
528,  18  N.  W.  250;  People  em  rel.  Loew  v. 
Batchelor,  22N.  Y.  128;  Harding  v.  Vande- 
loater,  40  Cal.  77;  Stow  v.  Wyse,  7  Conn. 
214,  18  Am.  Dec.  99;  Medical  d  Surgical 
Soo.  V.  M'eatherly,  75  Ala,  248;  Wiggtn  v. 
First  Freewill  Baptist  Church,  8  Met.  301. 

The  right  to  contract,  and  to  agree  upon 
prices  for  water  as  an  essential  element  of 
said  right,  is  not  in  conflict  with  the  city's 
claim  of  "power  to  regulate,"  but  is  prop- 
erty and  liberty  within  the  meaning  of  the 
Constitution  of  Tennessee  and  the  14th 
Amendment  to  the  Constitution  of  the  Unit- 
ed States. 

Third  Nat.  Bank  v.  Divine  Grocery  Co. 
97  Tenn.  604, 34  L.  R.  A.  445, 37  S.  W.  390; 
Stratton  Claimants  v.  Morris  Claimants,  89 
Tenn.  497.  sub  nam.  Dibrell  v.  Kanier,  12 
L.  R.  A.  70,  15  S.  W.  87 ;  Williams  v.  Fears, 
179  U.  S.  274,  46  L.  ed.  188,  21  Sup.  a. 
Rep.  128. 

By  "due  process  of  law,"  which  is  synony- 
mous with  "the  law  of  the  land,"  is  intended 
"that  general  law  which  hears  before  it  con- 
demns, which  proceeds  upon  inquiry  and  ren- 
ders judgment  only  after  trial."  By  it  is^ 
meant  the  natural  and  inherent  principles 
of  justice,  and  it  forbids  that  one  manV 

J  property  or  right  to  property  shall  be  taken 
or  the  benefit  of  another  or  for  the  state 
without  compensation,  and  that  no  one  shall 
be  condemned  in  his  person  or  property,  or 
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be  deprived  of  his  liberty,  without  in  proper 
form  being  heard  in  hia  own  defense. 

Holden  v.  Hardy,  169  U.  S.  390,  391,  42 
L.  ed.  790,  18  Sup.  Ct.  Rep.  383;  Louisville 
4k  N.  R.  Co.  V.  Schmidt,  177  U.  S.  230,  44 
L.  ed.  747,  8  Sup.  Ct  Rep.  620;  Braniwn, 
14th  Amendment,  140  et  seq. 

The  legislature,  of  Tenneesee  could  not  con- 
stitutionally delegate  to  the  city  the  power 
to  fix  prices  at  which  water  should  be  sold 
to  the  authorities  of  the  city — itself  a  con- 
sumer— and  to  its  inhabitants,  without  some 
provision  for  judicial  investigation  of  the 
reasonableness  of  the  rates  sought  to  be  fixed 
by  such  authorities. 

Cleveland  Oaalight  d  Coke  Co,  v.  Cleve- 
land, 71  Fed.  614;  Ayua  Pura  Co,  v.  Laa 
Vegas  (N.  M.)  50  L.  R.  A.  224,  60  Pac. 
208. 

The  exercise  by  the  city  of  its  power  to 
contract  for  waterworks  to  supply  itself 
and  its  inhabitants  with  water  is  not  an 
exercise  of  its  governmental  or  legislative 
functions,  but  its  business  or  proprietary 
powers.  The  purpose  of  such  a  contract  is 
not  to  govern  its  inhabitants,  but  to  obtain 
a  benefit  for  the  city  itself  and  its  inhabi- 
tants. 

Illinois  Trust  d  8av,  Bank  v.  Arkansas 
Oity,  34  L.  R.  A.  518,  22  C.  C.  A.  171,  40 
U.  S.  App.  257,  76  Fed.  271;  1  Dill.  Mun. 
Corp.  §  27;  Cincinnati  v.  Cameron,  33  Ohio 
St.  336,  367;  Safety  Insulated  Wire  d  Co- 
hie  Co,  V.  Baliitnore,  13  C.  C.  A.  375,  25  U. 
8.  App.  166,  66  Fed.  140;  Cunningham  v. 
Cleveland,  39  C.  C.  A.  211,  98  Fed.  657. 

Both  the  "agreement"  of  July  1,  1882,  and 
the  ordinance-contract  of  October  20,  1899, 
contain  all  the  essential  elements  of  a  valid 
contract. 

Vickahurg  Waterworks  Co,  v.  Vickshurg, 
185  U.  S.  66-80,  46  L.  ed.  808-815,  22  Sup. 
Ct.  Rep.  585. 

This  court  will  form  an  independent  judg- 
ment as  to  both  the  existence  of  the  contract 
and  its  proper  construction. 

Freepori  Water  Co,  v.  Freeport,  180  U. 
S.  610,  Oil,  45  L.  ed.  693,  21  Sup.  Ct.  Rep. 
493;  Board  of  Liquidation  of  City  Debt  v. 
Louisiana,  179  U.  S.  622,  638,  45  L.  ed.  347, 
353.  21   Sup.  Ct  Rep.  263. 

To  the  extent  that  the  judgment  of  the  su- 
preme court  of  Tennessee  may  have  been 
ba^ed  upon  its  opinion  that  the  power  to 
regulate  rates  is  a  police  power,  and  that, 
therefore,  the  city  could  not  be  invested  with 
power  to  bind  itself  by  an  irrevocable  con- 
tract not  to  regulate  rates,  it  is  not  in  har- 
mony with  the  repeated  adjudications  of 
this  court. 

Lot  Angeles  v.  Los  Angeles  City  Water  Co, 
177  U.  S.  558,  44  L.  ed.  886,  20  Sup.  Ct.  Rep. 
736 ;  Walla  Walla  v.  Walla  Walla  Water  Co. 
172  U.  S.  10  43  L.  ed.  346,  19  Sup.  Ct.  Rep. 
77;  New  Orleans  Waterworks  Co.  v.  Rivers, 
115  U.  S.  674,  29  L.  ed.  525,  6  Sup.  Ct.  Rep. 
273. 

It  was  not  intended  that  the  power  to  reg- 
ulate should  destroy  the  power  and  right  to 
eontract,  or  that  it  was  to  be  exercised  not- 
withstanding a  contract  expressly  or  impli- 
ed 1v  renouncing  that  right. 
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Walla  Walla  v.  Walla  Walla  Water  Co. 
172  U.  S.  1,  20,  43  L.  ed.  341,  349.  19  Sup. 
Ct.  Rep.  77;  Detroit  v.  Detroit  Citizens' 
Street  R,  Co,  184  U.  S.  368,  46  L.  ed.  592, 
22  Sup.  Ct.  Rep.  410;  City  R,  Co,  v.  Citizens^ 
Street  R.  Co.  166  U.  S.  557,  41  L.  ed.  1114, 
17  Sup.  Ct.  Rep.  653. 

In  any  event,  rates  established  by  the  dtj 
must  be  shown  to  be  reasonable. 

Freeport  Water  Co,  v.  Freeport,  180  U. 
S.  590,  600,  45  L.  ed.  680,  21  Sup.  Ct.  Rep. 
493. 

There  is  no  more  reason  to  permit  the 
mimicipal  government  to  repudiate  its  sol- 
emn obligation,  entered  into  for  value,  than 
there  is  to  permit  an  individual  to  do  so. 
Good  faith  and  fair  dealing  should  be  ex- 
acted of  the  one  equally  with  the  other. 

Meyer  v.  Brown,  65  Cal.  689,  4  Pac  26, 
626,  26  Pac.  281;  Los  Angeles  Water  Co.  T. 
Los  Angeles,  103  Fed.  711. 

Mr,  George  W*  I^iekle  argued  the  cause, 
and,  with  Mr.  J,  W,  Culton  and  Messrs. 
Pickle  d  Twyi^r, 'filed  a  brief  for  defendant 
in  error: 

The  stete,  by  direct  enactment  of  ito  leg- 
islature, or  by  authority  delegated  by  the 
legislature  to  counties  or  municipalities, 
may  regulate  public  utilities  and  the  rates 
to  be  charged  by  corporations  or  individu- 
als rendering  any  service  to  the  public. 

Munn  V.  Illinois,  94  U.  S.  133,  24  L.  ed. 
87;  Railroad  Con^mission  Cases,  116  U.  S. 
307,  347-352,  29  L.  ed.  636^  650,  651,  6  Sup. 
Ct.  Rep.  334,  348,  391;  SpHng  Valley 
Waterworks  v.  Schottler,  110  U.  S.  347, 
28  L.  ed.  173,  4  Sup.  Ct  Rep.  48;  WtV 
Chester  d  L.  Tump.  Road  Co,  t.  Cromton 
33  L.  R.  A.  177,  and  note  (98  Ky.  739,  34 
S.  W.  618) ;  San  Diego  Water  Co.  v.  San 
Diego,  62  Am.  St.  Rep.  261,  and  note  (118 
Cal.  556,  38  L.  R.  A.  460,  50  Pac  633)  ;  Dan- 
viUe  V.  Danville  Water  Co.  178  111.  299,  63 
N.  E.  118;  Rogers  Park  Water  Co.  v.  Fer- 
gus, 178  111.  571,  63  N.  E.  363. 

The  right  of  the  city  to  regulate  the  rates 
of  this  company  must  be  treated  as  if  writ- 
ten on  the  face  of  ite  charter,  and  as  a  con- 
dition of  its  existence. 

People  em  rel.  Peaho^y  ▼.  Chicago  Qas 
Trust  Co.  130  111.  208,  8  L.  R.  A.  497,  22 
N.  E.  798 ;  Central  Transp,  Co,  v.  Pullman's 
Palace  Car  Co.  139  U.  S.  24,  36  L.  ed.  66,  11 
Sup.  Ct.  Rep.  478. 

In  order  that  any  contract  between  the 
city  and  the  water  company,  in  restraint  or 
limitetion  of  the  city's  power  to  regulate 
water  rates  shall  be  valid,  such  contract 
must  be  within  the  corporate  powers  of  both 
corporations. 

Central  Transp.  Co.  v.  Pullman's  Paiaoe 
Car  Co.  139  U.  S.  24,  35  L.  ed.  65,  11  Sup. 
Ct.  Rep.  478 ;  Thomas  v.  West  Jersey  R.  Co. 
101  U.  S.  71,  32  L.  ed.  950;  Pennsylvania 
R.  Co.  V.  St.  Louis,  A.  d  T.  H.  R.  Co.  118  U. 
S.  297,  30  L.  ed.  88,  6  Sup.  Ct.  Rep.  1094; 
Oregon  R.  d  Nav.  Co.  v.  Oregonian  R.  Co. 
130  U.  S.  26,  32  L.  ed.  842,  9  Sup.  Ct.  Rep. 
409;  Perrine  v.  Chesapeake  d  D.  Canal  Co. 
9  How.  184,  13  L.  ed.  97 ;  Cass  v.  Manches- 
ter Iron  d  Steel  Co.  9  Fed.  640;  Danville  v. 
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Danvme  Water  Co.  178  Dl.  299,  53  N.  E. 
ll». 

Municipal  powers  will  not  be  implied  sim- 
ply because  they  may  be  oonvement,  but 
they  muAt  be  indispensable;  and  any  fair  or 
reasonable  doubt  concerning  the  existence  of 
any  power  is  resolved  against  much  corpora- 
tion. 

Re  Lee  Tong,  9  Sawy.  333,  18  Fed.  253; 
Scott  V.  Shrevcpori,  20  Fed.  714;  Loa  An^ 
jftlet  City  Water  Co,  v.  Los  Angeles^  88  Fed. 
720. 

The  power  of  the  state  and  of  its  munici- 
palities to  reflate  water  rates  is  a  govern- 
mental function,  essential  to  the  protection 
of  the  citizens;  and  the  power  of  the  munici- 
pality to  surrender  such  function  and  aban- 
<lon  its  citizens  to  the  arbitrary  action  of 
the  water  company  must  be  conferred  in 
«Iear  and  explicit  terms,  or  it  cannot  be  held 
to  exist 

Louisville  d  N,  R.  Co.  v.  Kentucky,  183 
U.  S.  517,  46  L.  ed.  306,  22  Sup.  Ct.  Rep. 
^5;  Railroad  Commission  Cases^  M6  U.  S. 
307,  20  L.  ed.  630,  6  Sup.  Ct.  Rep.  334,  388, 
1191:  Providence  Bank  v.  Billings,  4  Pet. 
514-565,  7  L.  ed.  039-957;  Freeport  Water 
Co.  V.  Freeport,  180  U.  S.  599,  45  L.  ed.  688, 
21  Sup.  Ct.  Rep.  493. 

In  the  case  at  bar  the  authority  of  the 
city  to  contract  with  the  water  company  is 
much  more  limited  than  the  power  conferred 
for  that  purpose  upon  the  cities  and  villages 
of  Illinois  by  the  statutes  of  that  state,  held 
insufficient  to  authorize  cities  to  make  an 
irrevocable  contract  with  a  water  company, 
with  reference  to  water  rates,  for  a  period 
of  thirty  years. 

Freeport  Water  Co.  v.  Freeport,  180  U. 
8.  587-618,  45  L.  ed.  679-696,  21  Sup.  Ct. 
Rep.  493:  Danville  v.  Danville  Water  Co. 
180  U.  S.  619-624,  45  L.  ed.  696-701,  21 
Sup.  Ct.  Rep.  505. 

An  ordinance  which  provided  that  the  wa- 
ter company  "shall  charge  the  following  'An- 
nual rate  to  consumers  of  water  during  the 
existence  of  this  franchise"  is  a  mere  regu- 
lation of  the  right  to  charge  rates,  and  does 
not  amount  to  a  stipulation  that  no  other 
regulation  will  be  made  during  the  term  of 
the  franchise. 

Rogers  Park  Water  Co.  v.  Fergus,  180  U. 
8.  624-633,  45  L.  ed.  702-707,  21  Sup.  Ct 
Rep.  490. 

In  these  cases  the  court  construed  statutes 
or  ordinances  in  which  there  was  an  express 
provision  on  the  subject  of  water  rate^,  or 
on  the  subject  of  contracting  or  fixing  wa- 
ter rates. 

See  also  Winchester  d  L.  Turnp.  Road  Co. 
T.  Vroxton,  23  L.  R.  A.  177,  and  note  (98 
Ky.  739.  34  S.  E.  518)  ;  Danville  v.  Danville 
Water  Co.  178  111.  299,  53  N.  E.  118;  Rogers 
Park  Water  Co.  v.  Fergus,  178  111.  571,  53 
N.  E.  363;  San  Diego  Water  Co.  v.  San  Di- 
^0,  118  CaL  556,  38  L.  R.  A.  460,  50  Pac. 
633. 

The  supreme  court  of  the  state  of  Tenn- 
essee has  construed  the  provisions  of  the 
charter  of  the  city  of  Knoxville  as  conferring 
no  liuthority  to  make  an  irrevocable  con- 
tract with  the  water  company;  and  while 
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this  decision  is  not  oonelnsive  upon  this 
court,  it  will  be  ffiven  great  weight  whero^ 
as  in  this  case,  Uiere  must  be,  to  say  the 
least,  great  doubt  aa  to  the  existence  of  the 
power  contended  for  by  the  water  compam^. 

Louisville  d  N.  R.  Co.  v.  Kentucky,  183  U. 
S.  503,  46  L.  ed.  298,  22  Sup.  Ct.  Rep.  95; 
WiUiama  v.  Oaylord,  186  U.  S.  157,  46  U 
ed.  1102,  22  Sup.  Ct.  Rep.  798. 

It  has  been  held,  in  the  construction  of 
statutes  and  ordinances  authorizing  a  city 
or  water  company  to  fix  or  establish  rates, 
that  a  single  exercise  of  such  a  power  does 
not  i^reclude  further  exercise  upon  proper 
occasion. 

Osborne  v.  San  Diego  Land  d  Town  Co. 
178  U.  S.  22,  44  L.  ed.  962,  20  Sup.  Ct.  Rep. 
860;  Freeport  Water  Co.  v.  Freeport,  180 
U.  S.  587,  45  L.  ed.  679,  21  Sup.  Ct  Rep. 
493. 

The  strictest  rule  of  construction  in  fay* 
or  of  the  city  and  against  the  water  com* 
pany.  should  be  adopted. 

Georgia  R.  d  Bkg.  Co.  v.  Smith,  128  U. 
S.  174,  32  L.  ed.  377,  9  Sup.  Ct  Rep.  47; 
Stone  V.  Farmers'  Loan  d  T.  Co.  116  U.  S. 
325,  29  L.  ed.  642,  6  Sup.  Ct.  Rep.  334,  388, 
1191;  Citizens*  Street  R.  Co.  v.  Africa,  100 
Tenn.  44,  42  S.  W.  485,  878;  Clarksville  d 
R.  Tump,  Co.  V.  Montgomery  County,  100 
Tenn.  421,  58  L.  R.  A.  155,  45  S.  W.  345. 

The  city  did  not  enter  into  iiny  contract 
in  derogation  or  limitation  of  its  right  to 
regulate  the  prices  of  the  water  company. 
And  whatever  contract  was  made  was  revo- 
cable. 

Ragan  v.  Aiken,  9  Lea,  609,  42  Am.  Rep. 
684;  Georgia  R.  d  Bkg.  Co.  y.  Smith, 
128  U.  S.  174,  32  L.  ed.  377,  9  Sup.  Ct 
Rep.  47;  Osborne  y.  San  Diego  Land  d 
Town  Co.  178    U.    S.    22,    44    L.  ed.  962, 

20  Sup.  Ct.  Rep.  863;  Freeport  Water 
Co.  V.  Freeport,  180  U.  S.  587,  45  L.  ed.  679, 

21  Sup.  Ct.  Rep.  493;  Danville  Water  Co. 
V.  Danville,  180  U.  S.  619,  45  L.  ed.  096,  21 
Sup.  Ct.  Rep.  505;  Laurel  Fork  d  S.  B.  R. 
Co.  V.  West  Virginia  Transp.  Co.  25  W.  Va. 
3244  Ruggles  v.  People,  91  HI.  256:  Illinois 
0.  R.  Co.  y.  People,  95  111.  313;  Capital  City 
Gaslight  Co.  v.  Des  Moines,  72  Fed.  829. 

Whatever  power  of  regulation  the  state 
possesses  it  may  delegate  to  a  city. 

Atty.  Gen.  v.  Old  Colony  R.  Co.  160  Mass. 
67,  22  L.  R.  A.  112,  35  N.  E.  252;  Storrs 
V.  Pensacola  d  A.  R.  Co.  29  Fla.  623,  11  So. 
226. 

The  power  of  regulation  is  a  continuing 
one,  and  not  exhausted  b^  a  single  exercise. 

Providence  Bank  v.  Billings,  4  Pet.  514, 
7  L.  ed.  939;  Freeport  Water  Co.  v.  Free- 
port,  180  U.  S.  587,  45  L.  ed.  679,  21  Sup. 
Ct.  Rep.  493 ;  Rogers  Park  Water  Co.  v.  Fer- 
gus,  178  111.  571,  53  N.  B.  363. 

Whatever  right,  franchise,  or  power  in  a 
corporation  depends  for  its  ^existence  upon 
the  granting  olause  of  a  charter  is  lost  by  its 
repeal. 

Greenwood  v.  Union  Freight  R.  Co.  105  U. 
S.  13-24,  26  L.  ed.  961-965. 

The  power  to  alter  or  modify  is  a  con- 
tinuing one,  not  exhausted  by  one  alteration 
or  exercise. 
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People  ex  reh  MoOonvill  ▼.  Hillef  46  Barb. 
340;  Proprietors  of  Side-Booms  v.  Haskell, 
7  Me.  474. 

A  statute  regulating  the  rates  of  a  rail- 
road company  is  within  the  reserved  power 
to  alter  its  charter. 

Capital  City  OasUght  Co.  v.  Des  Moines, 
72  Fed.  820;  American  Coal  Co.  v.  Consoli- 
dation Coal  Co,  46  Md.  15;  Shields  v.  State, 
26  Ohio  St.  86,  Affirmed  in  95  U.  S.  310,  24 
L.  ed.  367 ;  St,  Louis  d  S.  F.  R.  Co.  v.  Ryan, 
56  Ark.  245    10  S.  W.  830. 

And  the  l(^slature,  under  the  power  re- 
served in  a  railroad  charter  at  any  time 
hereafter  to  alter,  modify,  or  repeal  this  act, 
has  the  right  to  fix  the  rates  of  fares  which 
may  be  charged  by  such  company,  without 
being  subject  to  the  charge  of  impairing  the 
obligation  of  a  contract. 

Beardsley  v.  "New  York,  L.  E.  d  W.  R,  Co. 
15  App.  Div.  251,  44  N.  Y.  Supp.  175. 

Where  the  charter  of  a  railroad  company 
empowers  it  to  exact  tolls  at  its  discretion, 
an  act  of  the  legislature  restricting  the  rates 
that  may  be  taken  is  an  alteration  of  the 
charter  within  the  scope  of  a  reservation  of 
power  to  alter  or  repeal. 

Atty,  Gen,  v.  Chicago  d  N.  W,  R.  Co.  35 
Wis.  426. 

Where  a  power  is  reserved  to  alter  a  char- 
ter, the  state  may  prescribe  the  manner  of 
the  exercise  of  such  a  power. 

Re  Reciprocity  Dank,  22  N.  Y.  9,  Revers- 
ing 20  Barb.  360,  17  How.  Pr.  323. 

A  statute  empowering  city  councils  to  reg- 
ulate the  price  to  be  charged  for  gas  may 
constitute  a  valid  exercise  of  the  power  to 
alter  the  charter  of  a  gas  company. 

State  em  rel.  Atty.  Oen.  v.  Cincinnati  Gas- 
light d  Coke  Co.  18  Ohio  St.  262. 

An  act  creating  a  state  corporation  com- 
mission and  giving  it  the  right  to  regulate 
railroad  rates,  is  an  exercise  of  the  reserve 
po^er  to  amend  or  repeal  the  charter  of  a 
railroad  company  giving  it  the  exclusive 
right  to  regulate  rates  or  charges. 

MatthevDS  v.  Corporation  Comrs.  07  Fed. 
400. 

Charter  power  to  demand  such  sums  as  a 
corporation  may  deem  reasonable  for  carry- 
ing freight  apd  passengers,  provided  they 
are  reasonable,  does  not  preclude  the  legisla- 
ture from  afterwards  fixing  the  maximum 
of  charges,  even  though  there  is  no  reserva- 
tion of  power  to  alter  or  repeal  the  char- 
ter. 

Laurel  Fork  d  S.  H.  R.  Co.  v.  West  Vir- 
ginia Transp.  Co.  25  W.  Va.  324. 

An  implied  restriction  that  the  corpora- 
tion, in  fixing  the  rates  of  toll,  shall  make 
them  reasonable,  is  held  to  exist  in  a  char- 
ter giving  the  power  to  the  corporation  to 
fix  its  own  rates.  Therefore  the  legislature 
has  the  same  ppwer  to  say  what  are  reason- 
able maximum  charges  as  if  the  charter  were 
•ilent  on  that  point. 

Kuggles  v.  People,  01  111.  256;  Illinois  C, 
R.  Co.  V.  People,  05  111.  313. 

So,  a  contract  right  of  a  gas  company  by 
its  charter  to  charge  and  collect  reasonable 
rates  ia  not  impair^  by  a  delegation  of  au- 
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thority  to  the  city  to  fix  reasonable  pri< 
for  gas. 

Capital  City  Gaslight  Co,  v.  Des  Moines^ 
72  Fed.  820. 

From  these  decisions  it  seems  to  follow,  as 
a  necessary  result,  that  the  state  had,  under 
its  reserve  power  to  repeal  or  modify  thia 
water  company's  charter,  a  clear  right  U> 
regulate  its  rates  in  a  reasonable  manner. 
The  state  likewise  had  the  right  to  delegate 
this  power  to  a  municipality,  and  to  exer- 
cise it  in  that  manner.  In  fact,  the  usual 
method  of  exercising  the  power  of  regulation 
is  to  delegate  it  to  boards  and  municipali- 
ties. 

Yazoo  d  M,  Valley  R.  Co,  v.  Adams,  180 
U.  S.  1,  45  L.  ed.  305,  21  Sup.  Ct.  Rep.  240; 
Citizens*  Sav.  Bank  v.  Owensboro,  173  U.  fiL 
636,  43  L.  ed.  840,  10  Sup.  Ct.  Rep.  630. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion  of  the  court: 

This  is  a  complaint  for  a  penalty  against 
the  Knoxville  Water  Company  for  charging 
and  collecting  water  rates  in  excess  of  the 
rates  fixed  hy  the  ordinances  of  the  city  of 
Knoxville.  The  water  company  pleaded 
that  the  ordinances  relied  on  violated  the 
obligation  of  contracts  between  the  city  and 
itself,  and  deprived  it  of  its  property  and 
liberty  without  due  process  of  law,  and  so 
was  contrary  to  the  Constitution  of  the 
United  States.  The  case  was  tried  on  ap- 
peal before  a  single  judge,  who  made  a  spe- 
cial finding  of  facts,  on  which  the  supreme 
court  of  the  state  entered  a  final  judgment 
for  the  plaintiff.  107  Tenn.  647,  64  S.  W. 
1075.  The  company  then  brought  the  con- 
stitutional questions  here  by  writ  of  error. 

The  water  company  was  incorporated  in 
Tennessee  in  1882  to  construct  waterworks 
in  or  near  Knoxville,  with  power  to  contract 
with  the  city  and  inhabitants  for  the  sup- 
ply of  water,  and  to  "charge  such  prices  for 
the  same  as  may  be  agreed  upon  between 
said  company  and  said  parties.  "*  Thia 
incorporation  was  under  a  general  act 
which  provides  as  follows:  "And  thia 
[act]  is  in  no  way  to  interfere  with  or  im- 
pair the  police  or  general  powers  of  the  cor- 
porate authorities  of  such  city,  town,  or 
village,  and  such  corporate  authorities  shall 
have  power  by  ordinance  to  regulate  the 
price  of  water  supplied  hj  such  company." 
Acts  of  1877,  chap.  104,  §  2.  In  the  same 
year,  1882,  the  company  made  a  contract 
with  the  city  by  which  it  a^pneed  to  *con-[439I 
struct  its  works  and  to  furnish  water,  the 
city  gave  the  company  exclusive  privileges 
lor  tnirty  years  and  agreed  to  make  cer- 
tain payments,  etc.,  and  it  was  mutually 
agreed,  among  other  things,  that,  after  fif- 
teen years,  the  city  should  have  the  right  to 
purchase  the  works  at  a  price  to  be  fixed  by 
appraisers  if  not  agreea  upon.  Tlie  con- 
tract contained  three  distinct  parts:  firsts 
the  promises  of  the  company;  next,  those  of 
the  city;  and  last,  the  mutual  undertakn^^ 
In  the  first  part  the  company  undertook  as 
follows:  "Said  company  will  supply  pri- 
vate consumers  with  water  at  a  rate  not  to 
exceed  5  cents  per  100  gallons,'*  subject  to 
an     immaterial     proviso.      These     nre     the 
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words  relied  on  by  the  company.  They  are 
assaroed  to  contain  an  implied  undertaking 
on  the  part  of  the  city  not  to  interfere  with 
the  company  in  establishing  mt&B  within 
the  contract  limits. 

After  the  contract  was  made  the  company 
built  its  works  and  furnished  water.  Later 
it  took  over  contracts  between  two  other 
concerns  and  neighboring  towns  and  con* 
fiolidated  with  one  of  the  other  concerns, 
which  was  a  corporation.  The  towns,  on 
their  side,  were  made  a  part  of  Knoxville; 
and  the  whole  water  supply  was  brought 
nnder  the  original  contract.  But  these 
facts  do  not  alter  or  aiTect  the  present  case, 
and  need  not  be  stated  in  detail.  The  com- 
pany went  on  furnishing  water  and  charg- 
ing rates  within  the  contract  limit,  to  the 
satisfaction  of  the  city,  it  may  be  assumed, 
until  within  a  year  or  two,  when  the  city 
passed  an  ordinance  which  cuts  down  the 
rates  which  the  company  had  been  charging 
and  asserte  its  right  to  charge. 

The  trouble  at  the  bottom  of  the  com- 
pany's case  is  that  the  supposed  promise  of 
the  city  on  which  it  is  founded  does  not  ex- 
ist. If  such  a  promise  had  been  intended,  it 
waa  far  too  important  to  be  left  to  implica- 
tion. In  form  the  words  of  this  part  of  the 
instnunent  are  the  words  of  the  com- 
pany alone.  They  occur  in  the  part  of  the 
contract  which  sets  forth  the  company's  un- 
dertakings, not  in  the  part  devoted  to  the 
promises  of  the  city  or  in  that  which  con- 
tains the  still  later  mutual  agreements. 
See  Georgia  R,  d  Bkg.  Co.  v.  Smith,  128  U. 
S.  174,  32  L.  ed.  377,  9  Sup.  Ct.  Rep.  47; 
Rngan  v.  Aiken,  9  Lea,  609,  42  Am.  Rep. 
137]684.  They  are  words  •of  a  company  whidi 
was  notified  by  the  act  which  called  it  into 
being  of  the  power  expressly  conferred  upon 
the  city  "by  ordinance  to  regulate  the  price 
of  water"  which  the  company  might  supply. 
People  who  have  accepted,  as  experience 
shows  that  people  will  accept,  a  charter 
subject  to  such  liabilities,  cannot  complain 
of  them  or  repudiate  them,  nor  can  the  com- 
pany which  they  have  formed.  Rockport 
Water  Co.  v.  Rockport,  161  Mass.  279,  37 
N.  E.  168.  This  consideration  answers  a 
portion  of  the  company's  argument  as  to  its 
rij^hts  under  the  14th  i^endment,  and 
makes  it  unnecessary  to  consider  whether 
the  regulation  of  water  rates  is  properly  to 
he  classed  as  a  police  power.  It  also  rein- 
forces our  interpretation  of  the  instrument 
upon  which  the  company  founds  ite  claim. 

We  do  not  mean  that  under  other  circum- 
stances words  which  on  their  face  only  ex- 
press a  limit  might  not  embody  a  contract 
more  extensive  than  their  literal  meaning. 
Detroit  v.  Detroit  Citizens*  Street  R.  Co. 
184  U.  S.  368,  46  L.  ed.  592,  22  Sup.  Ct. 
Hep.  410.  But  in  that  case  the  rate  was 
md  by  an  ordinance  which  was  the  lan- 
guage of  the  city,  the  ordinance  was  under 
t  statute  which  declared  that  the  rates 
■hould  be  established  by  agreement  between 
the  city  and  the  railway  company,  and 
neither  statute  nor  ordinance  reserved  a 
power  to  the  city  to  alter  rates.  In  the 
present  case  it  seems  to  us  impossible  to 
wppo«3e  that  any  power  to  contract  which 


the  city  may  have  had  was  intended  to  hv 
exercised  in  such  a  way  as  to  displace  the* 
municipal  power  expressly  reserved  or  give» 
by  the  general  law  under  which  the  water 
company  was  created.  It  would  require 
stronger  words  than  those  used  here  to  raise 
the  question  whether,  under  the  statutes  in 
force,  the  city  could  do  it  if  it  tried.  The 
contracts  fixing  prices  authorized  by  the 
statute  were  contracts  between  the  company 
and  ite  customers,  not,  as  in  the  case  of  the 
railway  company,  a  single  contract  betwee» 
the  company  and  the  city,  and  were  subject 
to  the  power  to  regulate  them  given  to*  the- 
city  by  the  same  stetute.  We  assume  that 
the  charter  of  the  city  authorized  it  to  con- 
tract, but  it  was  not  so  specific  as  the  stat^- 
ute  which  we  have  quoted,  and  added  noth* 
ing  to  the  power  conferred  by  that  law. 

With  the  construction  which  we  give  the 
contract  between  the  company  and  the  city, 
the  argument  that  the  obligation  of  *that[43m 
contract  is  impaired  must  fall.  It  is  ar- 
gued here  that  the  reduction  of  rates  is  not 
reasonable,  and  is  or  may  be  taking  a  first 
step  towards  a  compulsory  purchase  of  the- 
company's  plant  at  an  unfairly  low  price^ 
by  cutting  down  its  value.  \\q  may  assume- 
with  the  supreme  court  of  Tennessee  that  if 
rates  were  reduced  unreasonably  a  judicial 
remedy  would  be  found.  We  may  assume 
further  that  an  attempt  to  aflfect  the  price 
of  the  company's  plant  in  that  way,  if  the 
city  should  elect  to  purchase,  would  not  be 
allowed  to  succeed.  But  no  such  questions 
are  before  us.  There  is  no  evidence  and  no 
presumption  that  the  ordinance  rates  wero 
unreasonable,  or  were  fixed  with  sinister  in- 
tent. The  judgment  of  the  supreme  court  of 
Tennessee  stetes  that  the  question  was  not 
considered  by  it,  and  is  expressed  to  be 
without  prejudice  to  later  litigation  con- 
cerning the  reasonableness  of  the  rates.  If 
the  question  is  open  here  it  is  open  only  in 
form,  and  no  error  is  shown. 

A  part  of  the  argument  was  directed 
against  the  validity  of  the  ordinance  be- 
cause of  a  failure  to  notify  an  alderman 
who  was  out  of  the  state,  but  we  see  no 
sufilicient  ground  for  underteking  to  revise 
the  judgment  of  the  stete  court  on  that 
point. 

Some  argument  was  attempted  as  to  the- 
ordinance  impairing  the  obligation  of  the 
contracts  between  the  company  and  ite  con- 
sumers. But  such  contracts,  of  course^ 
were  made  by  it  subject  to  whatever  power 
the  city  possessed  to  modify  rates.  The- 
company  could  not  teke  away  that  power 
by  making  such  contracts.  Ifew  Orleans  v^ 
yeic  Orleans  Watervoorks  Co,  142  U.  S.  70^ 
01,  92,  35  L.  ed.  943,  947,  948,  12  Sup.  Ct, 
Rep.  142;  Brovone  v.  Turner,  176  Mass.  9^ 
16,  66  N.  E.  969.  The  contracte  recognize 
the  possibility  of  change,  as  the  agreement 
is  to  pay  for  the  water  in  accordance  witb- 
the  rates  "now  or  hereafter  in  force."  Thi» 
constitutional  objection  hardly  is  open  otti 
the  pleadings,  but  we  have  given  the  com- 
pany the  benefit  of  the  doubt  so  far  as  te> 
consider  it.     We  discover  no  error  in  the^ 
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record,  and  the  judgment  of  the  supreme 
court  of  Tennessee  must  be  affirmed. 
Judgment  affirmed. 

Mr.  Justice  White,  Mr.  Justice  Mo- 
KeaBAy  and  Mr.  Justice  Bay,  not  having 
1>een  present  at  the  argument,  took  no  part 
in  the  decision  of  the  case. 


1489]  •SAN  DIEGO  LAND  &  TOWN  COMPANY, 

Appt., 

V, 

• 

JAMES  A.  JASPER,  Charles  H.  Swallow, 
William  Justice,  John  Griffin,  and  How- 
ard M.  Cherry  (Members  of  and  Consti- 
tuting the  Board  of  Supervisors  of  the 
County  San  Diego,  State  of  California), 
and  M.  T.  Hall  et  al. 

(See  B.  C.  Reporter's  ed.  489-447.) 

Courts  —  juriadiciion  —  default  of  parties 
in  interest  —  state  regulation  of  water 
rates  —  tests  of  reasonableness, 

1.  So  long  as  a  board  of  supervisors  defends  a 
suit  to  have  water  rates  fixed  by  tbem  de- 
•clared  void  for  unreasonableness,  there  Is  fl 
-autflclent  party  respondent  to  enable  tbe  coqrt 
to  consider  the  merits  of  the  controversy/ tiot- 
wltbMtandlng  the  default  of  those  who  set  In 
motion  the  proceedings  before  tbe  board. 

S.  The  price  which  a  waterworks  plant  brought 
on  foreclosure  Is  evidence  which  a  board  of 
supervisors  when  regulating  water  rates  may 
take  Into  consideration  la  estimating  the  val- 
ue of  the  plant,  on  which  the  water  company 
is  entitled  to  a  fair  return  from  Its  rates. 

4.  The  valuation  of  a  waterworks  plant  for 
purposes  of  taxation  may  be  considered  by  the 
courts  in  determining  the  reasonableness  of 
water  rates  as  fixed  by  a  board  of  supervls- 
•ors. — especially  where  such  valuation  was 
sworn  to  by  officers  of  the  water  company. 

4.  The  depreciation  in  value  of  a  waterworks 
plant,  and  in  the  value  of  tbe  services  ren- 
dered to  consumers,  due  to  a  diminution  In 
the  water  supply  from  a  long-continued 
drought  from  which  the  surrounding  country 
has  suffered  since  the  passage  of  an  ordinance 
regulating  water  rates,  may  be  considered  4n 
determining  tbe  reasonableness  of  such  rates. 

&  Irrigation  rates  established  by  a  board  of 
supervisors  are  not  necessarily  unreasonable 
because  they  will  only  yield  a  full  return  on 
the  totai  value  of  tbe  plant  when  tbe  water 
-company  shall  serve  the  entire  area  which  its 
«iystem  will  supply. 

[No.  193.] 

Argued  March  10,  J90S,    Decided  April  6, 

190S. 

APPEAL  from  the  Circuit  Court  of  the 
•  United  States  for  the  Southern  District 
of  California  to  review  a  decree  which  dis- 
missed a  hill  to  have  an  ordinance  of  a  board 
•flf   supervisors    fixing   irrigation    rates   de- 

NoTB. — On  legislative  power  to  fUt  tolls,  rates, 
-eir  prices    see  note  to  Winchester  A  L.  Tump. 
Boad  Co.  T.  Croxton  iKj.)  88  U  B.  A.  177. 
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dared    void     for    unreasonahleness.    •  Af* 
firmed. 

See  same  case  helow,  110  Fed.  702. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  D.  Works  &i[guea  the  causey 
and,  with  Messrs.  Bradner  W,  Lee  and  Lewis 
R.  Worlc^,  filed  a  brief  for  appellant: 

The  proceedings  before  the  board  of  super- 
visors  were  judicial. 

W-ulzen  v.  San  Francisco,  101  QsX.  15,  24, 
35  Pac.  353;  Quinchard  v.  Alameda,  113  Cal. 
664,  45  Pac.  856;  Jacobs  v.  Ban  Frofioifoo^ 
100  Cal.  121,  34  Pac  630. 

And  this  court  has  so  decided. 

Spring  Valley  Waterworks  v.  Sehottler, 
110  U.  S.  347,  28  L.  ed.  173,  4  Sup.  Ct  Bep. 
48. 

There  should  be  the  same  decree  of  fair- 
ness in  this  as  in  other  judical  proceed- 
ings. 

fbid.;  San  Diego  Water  Co.  v.  Ban  Diego, 
118  Cal.  556,  38  L.  R.  A.  460,  50  Pac.  633. 

The  reasonable  value  of  the  use  of  the  wa- 
ter and  plant  of  the  company,  or  the  services 
rendered  by  it  in  supplying  the  water  to  con- 
sumers, should  be  tatfen  into  account  in  ar- 
riving at  just  rates. 

Smyth  v.  Ames,  169  U.  S.  466,  524,  42  L. 
ed.  819,  841,  18  Sup.  Ct.  Rep.  418;  San  Diego 
Land  d  Town  Co.  v.  National  City,  174  U. 
S.  739,  757,  43  L.  ed.  1154,  1161,  19  Sup. 
Ct.  Rep.  804. 

Depreciation  should  be  considered  in  ar- 
riving at  just  rates. 

Sa^  Diego  Land  d  Toum  Co.  v.  National 
City,  74  Fed.  79,  174  U.  S.  739,  757,  43  L. 
ed.  1154,  1161,  19  Sup.  Ct.  Rep.  804. 

ifr.  A.  Haines  argued  the  cause,  and, 
with  Ifr.  T.  L.  Lewis,  filed  a  brief  for  ap- 
pellees: 

The  courts  will  interfere  with  rates  pre- 
scribed by  public  authority  only  on  the 
ground  that  they  amount  to  a  taking  d 
property  without  due  process  of  law. 

San  Diego  Land  d  Toum  Co.  v.  National 
City,  74  Fed.  79,  174  U.  S.  739,  754,  760, 
43  L.  ed.  1154,  1160,  1162,  19  Sup.  Ct.  Rep. 
804;  Cotting  v.  Kansas  City  Stock  Yards  Co. 
183  U.  S.  79,  90,  91,  sub  nom.  Cotting  v.  Ood- 
ard,  46  L.  ed.  92,  101,  22  Sup.  Ct.  Rep.  30. 

Evidence  relating  to  value  is  defective 
when  it  does  not  show  the  real  value  of  the 
property  actually  used  and  useful  for  the 
purposes  contemplated  by  the  ordinance,  nor 
show  anything  respecting  the  extent  or  value 
of  the  service  rendered. 

San  Diego  Land  d  Town  Co.  v.  National 
City,  174  U.  S.  739,  757,  43  L.  ed.  1154, 
1161,  19  Sup.  Ct.  Rep.  804;  Cotting  v.  Kan- 
sas City  Stock  Yards  Co.  183  U.  S.  79,  90, 
sub  nom.  Cotting  v.  Oodard,  46  L.  ed.  02, 
101,  22  Sup.  Ct.  Rep.  30. 

When  this  court  speaks  of  oost  of  eon- 
struction  as  competent  evidence  bearing  on 
the  fair  value  of  the  property  used  and  use- 
ful for  the  public,  it  is  careful  to  limit  it 
in  terms  to  ''original"  cost. 

San  Diego  Land  d  Town  Co.  T.  National 
City,  174  U.  S.  739,  756,  43  L.  ed.  1154,  1160, 
19  Sup.  Ct.  Rep.  804,  quoting  from  Smyth  t. 
Ames,  169  U.  S.  466,  546,  42  L.  ed.  819,  840, 
18  Sup.  Ct.  Rep.  418. 
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Even  a  conclusive  finding  of  the  original 
cost  of  a  quasi-public  improvement  to  the 
eorporation  that  has  been  superseded  by  a 
reorganised  corporation  which  acquires  the 
projMitj  at  a  foreclosure  sale  furnishes  of 
itself  no  means  of  determining  that  a  rate 
fixed  by  public  authority  is  unreasonable. 

Dofc  V.  Beidelman,  125  U.  S.  680,  31  L. 
cd.  841,  2  Inters.  Com.  Rep.  66,  8  Sup.  Ct. 
Bep.  1028. 

The  market  value  of  the  bonded  debt  of 
the  Kansas  corporation  is  a  proper  test  of 
the  value  of  its  assets,  including  the  water 
system,  when  sold. 

Smyth  V.  Ainea,  169  U.  S.  466,  646,  647, 
42  L.^ed.  819,  849,  18  Sup.  Ct.  Rep.  418;  San 
Diego  Land  d  Totim  Co.  v.  National  City, 
174  U.  8.  739,  756,  48  L.  ed.  1154,  1160,  19 
Sup.  Ct.  Rep.  804;  Cotting  v.  Kansas  City 
Stock  Yards  Co.  183  U.  S.  79,  89,  suh  nam. 
Cotting  v.  Oodard,  46  L.  ed.  92,  101,  22  Sup. 
Ct.  Rep.  30. 

The  true  price  paid  for  this  water  system 
at  the  foreclosure  sale,  represented  by  the 
value  of  the  bonds  and  claims  with  which 
the  price  was  paid,  constitutes  the  most  di- 
rect, trustworthy,  aod  contemporaneous 
measure  of  the  true  value  of  the  whole 
property  of  the  Kansas  corporation,  includ- 
ing the  water  system  here  in  question. 

Dow  V.  Beidelman,  125  U.  S.  680,  690,  691, 
31  L.  ed.  841,  844,  2  Inters.  Com.  Rep.  56, 
8  Sup.  Ct  Rep.  1028;  St.  Louis  d  8..F.  R. 
Co.  V.  QiU,  198  U.  8.  M9,  681,  662«  39  L. 
ed.  567,  571, 15  Sup.  Ct.  Rep.  484;  San  Diego 
Land  d  Toum  Co.  v.  National  City,  174  U. 
8.  739,  43  L.  ed.  1164,  19  Sup.  Ct.  Rep.  804. 

The  Maine  corporation  is  in  all  respects 
perfectly  distinct  from  the  Kansas  corpo- 
ration, and  stood,  when  bidding  at  the  fore- 
closure sale,  upon  a  precisely  equal  footing 
with  the  world  of  bidders. 

Thomp.  Corp.  fi  261. 

The  corporation  must  stand  on  its  invest- 
ment at  the  sale. 

Dow  V.  BeideUnan,  126  U.  S.  689,  31  L. 
ed.  843,  2  Inters.  Com.  Rep.  56,  8  Sup.  Ct. 
Rep.  1028. 

As  to  the  distinct  character  of  a  consoli- 
dated or  recognized  corporation,  see  — 

Shields  v.  Ohio,  95  U.  S.  319,  323,  24  L. 
ed.  357,  368;  Keokuk  d  W.  R.  Co.  v.  Mis- 
souri, 152  U.  S.  301,  307-310,  38  L.  ed.  460, 
454,  14  Sup.  Ct.  Rep.  692. 

The  rights  of  the  public  would  be  ignored 
if  rates  for  the  transportation  of  persons 
and  property  on  a  railroad  were  exacte(l 
without  reference  to  the  fair  value  of  the 
property  used  for  the  public,  or  the  fair 
value  of  the  services  rendered,  but  in  order 
simply  that  the  corporation  might  meet  oper- 
ating expenses,  pay  the  interest  on  its  obli- 
gations, and  declare  a  dividend  to  stockhold- 
ers. 

San  Diego  Land  d  Town  Co.  v.  National 
City,  174  U.  S.  739,  756,  43  L.  ed.  1154,  1160, 
19  Sup.  Ct.  Rep.  804;  Smyth  v.  Ames,  169 
U.  S.  466,  646,  647,  42  L.  ed.  819,  849,  18 
Sup.  Ct.  Rep.  418. 

This  court  has  disapproved  the  practice 
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of  deciding  a  question  affecting  rates  to 
public,  with  only  individuals   before  it. 

St.  Louis  d  S.  F.  R.  Co.  y.  GiU,  166  U.  S. 
649,  666,  39  L.  ed.  667,  673,  15  Sup.  Ct. 
Rep.  484. 

Where,  as  here,  there  is  a  board  of  super* 
visors  which  "can  be  made  to  respond,"  and 
does  respond,  the  persons  who  signed  tli^ 
original  petiticm  to  t^e  board  to  fkk  rates- 
are  distinctly  unnecessary  parties,  and  their 
default  for  want  of  answer  is  immaterial. 

Chicago  d  G.  T,  R.  Co.  v.  Wellman,  143  U. 
S.  339,  344,  346,  36  L.  ed.  176,  179,  180,  12 
Sup.  Ct,  Rep.  400 ;  Peik  v.  Chicago  d  N.  W.  . 
R.  Co.  94  U.  S.  164,  24  L.  ed.  97 ;  Stone  v. 
Farmers'  Loan  d  T.  Co,  116  U.  S.  307,  2» 
L.  ed.  636,  6  Sup.  a.  Rep.  334,  388,  1191; 
Stone  V.  Illinois  C.  R.  Co.  116  U.  S.  347,  20 
L.  ed.  660,  6  Sup.  Ct.  Rep.  348;  Stone  v.  New 
Orleans  d  N.  E.  R.  Co.  116  U.  S.  353,  29  L. 
ed.  651,  6  Sup.  Ct.  Rep.  349,  391;  Oeorgim  ' 
R.  d  Bkg.  Co.  V.  Smith,  128  U.  S.  174,  32  L. 
ed.  377,  9  Sup.  Ct.  Rep.  47 ;  Reagan  .v.  Farm- 
ers* Loan  d  T.  Co.  164  U.  S,  362,  38  L.  ed. 
1014,  4  Inters.  Com.  Rep.  660.  14  Sup.  Ct* 
Rep.  1047 ;  Smyth  v.  Ames,  169  U^  S.  466,. 
42  jL.  ed.  819,  18  Sup.  Ct.  Rep.  418;  Chicago^ 
M.  d  St.  P.  R.  Co.  T.  Tompkins,  176  U.  S. 
167,  44  L.  ed.  417,  20  Sup.  Ct.  Rep.  336; 
San  Diego  Land  d  Town  Co.  v.  Nationaf 
City,  174  U.  S.  739,  43  L.  ed.  1164,  19  Sup.  " 
Ct  Rep.  804,  74  Fed.  79;  Cotting  v.  Kansas 
City  Stock  Yards  Co.  183  U.  S.  79,  su5  nam. 
Cotting  v.  Oodard,  46  L.  ed.  92,  22  Sup.  Ct^ 
Rep.  30;  Lanning  v.  Osborne,  76  Fed.  319*         * 

Mr.  Justice  Holmes  delivered  the  opiib- 
ion  of  the  court: 

This  is  a  bill  In  equity  brouffht  in  ther 
circuit  court  against  the  board  of  supervis- 
ors of  San  Diego  county  and  others  tot  the 
Eurpose  of  having  certain  water  rates  which 
ave  been  fixed  by  the  board,  declared  void. 
It  is  alleged  that  the  rates  are  so  low  as  to 
amount  to  a  taking  of  the  plaintifTS  prop- 
erty without  due  process  of  law.  Hie  cir- 
cuit court  decided  that  it  did  not  appear 
that  the  rates  .would  have  that  effect,  and 
dismissed  the  bill,  whereupon  the  plaintiff 
appealed  to  this  court. 

By  a  statute  of  California  approved 
March  12,  1885,  the  board  of  supervisors  of 
the  counties  are  to  fix  the  maximum  water 
rates  in  cases  like  the  present.  They  ai« 
authorized  to  proceed  to  a  hearing  upon  a 
petition  of  twenty-five  inhabitants  who  an 
taxpayers,  and  the  rates  when  fixed  are  to 
be  binding  for  not  less  than  one  year.  Sub^ 
ject  to  that  limitation  they  may  *be  i»«s-[4Mt 
tablished  or  abrogated  upon  a  similar  peti- 
tion, or  a  petition  of  tne  water  company 
subjected  to  the  regulation.  The  rate  was 
fixed  in  this  case  upon  a  petition  of  twenbr- 
five  taxpayers.  The  present  bill  made  tno 
petitioners  parties,  as  well  as  the  board,  and 
alleged  that  they  were  not  water  takers,  bufe 
were  induced  to  petition  by  the  consumeni» 
in  order  that  the  latt«r  might  not  admit 
that  any  rates  other  than  those  originally 
fixed  by  the  company  could  be  established 
by  anyone.  The  petitioners,  after  a  demur- 
rer by  them  to  the  bill  was  overruled,  failed 
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<o  annwer,  and  the  bill  was  taken  pro  con- 
^es8o  aft  against  them.  On  these  facts,  be- 
dfore  coming  to  the  merits,  the  appellant  con- 
tends i^at  this  bill  should  not  be  dismissed.  It 
tftHys  that  the  onlv  parties  in  interest  have 
imnde  default,  and  that  the  ordinance  regu- 
lating the  rates  was  procured  by  a  fraud 
upon  the  supervisors,  with  the  consequence, 
we  suppose  it  to  be  intended,  that  the  ordi- 
anance  should  be  set  aside  on  that  ground 
without  going  further  into  the  case. 

The  preliminary  objections  may  be  dis- 
fK>8ed  of  in  a  few  words.  The  default  of  the 
•  petitioner  is  relied  upon  as  the  ground  of 
•ei^pressions  in  one  or  two  cases  here  and 
^ftewbere,  that  the  duties  of  the  supervisors 
amre  judicial  in  their  nature.  Spring  Valley 
Wtiicrtporka  v.  Schotiler,  110  U.  S.  347,  364, 
:28  L.  ed.  173,  176,  4  Sup.  Ct.  Rep.  48;  Jo- 
.-co6»  V.  flan  Francisco,  100  Cal.  121,  130,  34 
J*ac.  630.  The  conclusion  drawn  is  that 
^^xrhen  the  original  plaintiffs  disappear,  the 
''Case  is  at  an  end.  We  need  not  stop  to  con- 
sider to  what  extent  or  for  what  purposes 
the  proceedings  before  the  supervisors  prop- 
erly may  be  termed  judicial.  See,  further, 
-JSfan  Ditgo  Land  d  Toion  Co,  v.  National 
Oily,  174  U.  S.  739,  750,  43  L.  ed.  1164, 
1159,  19  Sup.  Ct.  Rep.  804;  Cambridge  v. 
.Railroad  Contra,  153  Mass.  161,  171,  26  N. 
£.241.  It  is  obvious  that  they  are  not  so  in 
such  a  sense  as  to  do  the  appellant  any 
:|;ood.  The  petitioners  did  not  complain  of 
injury  to  any  private  interest  of  theirs. 
"They  had  none.  They  appeared  on  behalf 
*ot  the  public  only,  and  asked  purely  legis- 
Hativc  action  in  Uie  form  of  a  general  rule 
7  for  the  future  to  govern  the  public  at  large. 
^an  Diego  Land,  d  Totim  Co.  v.  National 
fCitv,  43  L.  ed.  1164,  1159,  19  Sup.  Ct.  Rep. 
4d<>4;  Jipring  Valley  Watencorka  v.  San  Fran- 
<!iso%  H2  Cal.  286,  6  L.  R.  A.  766,  22  Pac 
^10,  1046;  Smith  v.  Strother,  68  Cal.  194, 
:8  Pac.  852;  Janvrin,  Petitioner,  174  Mass. 
S14,  47  L.  R.  A.  319,  55  N.  £.  381.  As  soon 
[441]  as  such  a  *rule  was  established,  if  not  as 
aoon  as  a  hearing  was  begiui,  the  petitioners 
wen  merged  in  the  public  affected  by  the 
rule.  The  present  bill  is  an  independent 
proceeding  to  have  the  ordinance  declared 
void.  In  such  a  case  the  body  making  the 
rs^ilation  is  the  usual,  proper,  and  suffi- 
'Cient  party  respondent,  and  the  default  of 
-those  who  set  the  original  proceedings  in 
•notion  is  immaterial,  so  long  as  it  defends 
-t1>e  ease. 

The  charge  that  there  was  a  fraud  prae- 
itiscd  on  the  board  hardly  deserves  mention, 
.  -except  for  the  undue  warmth  with  which  it 
fhas  been  ptessed.  There  are  no  allegations 
<in  the  bill  sufficient  to  open  the  question. 
The  board  is  here  adhering  to  and  defending 
iits  action,  professing  still  to  be  satisfied. 
'There  is  no  indication  of  fraud  or  attempt 
:at  fraud.  The  course  adopted  was  adopted 
vfor  Teasons  which  appear  on  the  face  of  the 
tbIU,  ahe  situation  was  made  plain  at  the 
liieariiig  l>efore  the  supervisors,  and  we  see 
vao  «eviAenee  that  the  parties  did  more  than 
^exerciee  their  legal  rights. 

Coning  now  to  the  merits,  the  first  thing 
%>  be  Bfltieed  H  that  the  ordinanea  com- 
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plained  of  took  effect  in  November,  1897, 
and  that  after  a  year  from  that  date  the  ap- 
pellant was  free  to  apply  for  a  modification 
of  the  rates.  It  did  not  do  so.  There  is  no 
allegation  or  suggestion  that  the  board  is 
corrupt,  or  that  it  purposes  and  intends, 
without  regard  to  eviaence,  to  adhere  to  un- 
just rates  so  as  to  destroy  or  impair  the 
value  of  the  appellant's  works.  Under  such 
circumstances  the  question  arises  whether 
this  is  much  more  than  a  moot  case,  in  view 
of  the  principles  adverted  to  in  Tennessee 
V.  Condon,  189  U.  S.  64,  ante,  709,  23  Sup. 
Ct.  Rep.  679,  or  at  least  whether  the  appel- 
lant should  not  be  required  to  exhaust  its 
other  remedies  before  coming  into  court.  In 
any  event,  the  limited  effect  of  the  ordinance 
must  be  taken  into  accouni:  when  we  are. 
called  on  to  declare  it  "such  a  flagrant  at- 
tack upon  the  rights  of  property  under  the 
guise  of  regulations  as  to  compel  the  court 
to  say  that  the  rates  prescribed  will  neces- 
sarily have  the  effect  to  deny  just  compen- 
sation for  private  property  taken  for  the 
public  use."  San  Diego  Land  d  Town  Co, 
V.  National  City,  174  U.  S.  739,  754,  43  L. 
ed.  1164,  1160,  19  Sup.  Ct.  Bep.  804,  810. 
In  a  case-  like  this  we  do  not  feel  bound  to 
re-examine  and  weigh  all  the  evidence,  al- 
though we  have  done  so,  or  to  proceed  ac- 
cording to  our  ^independent  opinion  as  to[44SJ 
what  were  proper  rates.  It  is  enough  if  we 
cannot  say  that  it  was  impossible  for  a  fair- 
minded  lK>ard  to  come  to  the  result  which 
was  reached. 

The  scheme  of  the  California  statute  is  as 
follows:  The  board  is  to  estimate  the  value 
of  the  property  actually  used  and  useful  in 
furnishing  the  water,  and  the  annual  rea- 
sonable expenses,  including  the  cost  of  re- 
pairs, management,  and  operating  the 
works.  The  cost  of  permanent  improve- 
ments is  not  to  be  included  under  this  last 
head,  but  "when  accomplished  shall  be  in- 
cluded in  the  present  cost  and  cash  value  of 
such  work."  Then  the  board  is  to  adjust 
the  rates  so  that  the  net  receipts  and  profits 
of  the  water  company  shall  be  not  less  than 
6  nor  more  than  18  per  cent  upon  the  said 
value  of  the  used  and  useful  property.  The 
board  in  this  case  estimated  the  value  of 
the  plant  to  be  $360,000,  and  the  returns  at 
the  rates  fixed  to  be  $34,442,  or  6  per  cent 
on  the  value  and  the  expenses  necessary  to 
maintain  and  operate  the  plant,  which  wert 
found  to  be  $13,442. 

The  main  object  of  attack  is  the  valuation 
of  the  plant.  It  no  longer  is  open  to  dis- 
pute that  under  the  Constitution  "what  the 
company  is  entitled  to  demand,  in  order 
that  it  may  have  just  compensation,  is  a 
fair  return  upon  the  reasonable  value  of  the 
property  at  the  time  it  is  being  used  for  the 
public."  San  Diego  Land  d  Tovm  Co,  t. 
National  City,  174  U.  S.  739,  767,  43  L.  ed. 
1164,  1161,  19  Su^.  a.  Rep.  804,  811.  That 
is  decided,  and  is  decided  as  against  the 
contention  that  you  are  to  take  the  actual 
cost  of  the  plant,  annual  depreciation,  ete.» 
and  to  allow  a  fair  profit  on  that  footing 
over  and  above  expenses.  We  see  no  reason 
to  doubt  that  the  California  atatute  meana 
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the  same  thing.  -Yet  the  only  evidence  in 
favor  of  a  higher  value  in  the  present  case 
is  the  original  cost  of  the  work,  seemingly 
inflated  by  improper  charges  to  that  account 
and  by  injudicious  expenditures  (being  the 
cost  to  another  company  which  sold  out  on 
foreclosure  to  the  appellant),  coupled  with 
a  recurrence  to  testimony  as  to  the  rapid 
depreciation  of  the  pipes.  In  this  way  the 
appellant  makes  the  value  over  a  million 
dollars.  No  doubt,  cost  may  be  considered, 
and  will  have  more  or  less  importance  ac- 
cording to  circumstances.  In  the  present 
43]  *case  it  is  evident,  for  reasons,  some  of  which 
will  appear  in  a  moment,  that  it  has  very 
little  importance  indeed. 

The  property  of  the  company  and  its  pred- 
ecessor consisted,  not  only  of  the  water- 
works, but  of  a  large  amount  of  land.  On 
the  evidence  the  waterworks  may  be  esti- 
mated at  about  a  quarter  of  the  total  value. 
The  earlier  company  was  unable  to  raise  the 
money  it  needed.  Its  bonds  for  $500,000, 
secured  by  mortgage,  were  not  worth  more 
than  95,  and  an  attempt  to  raise  a  further 
loan  on  mortgage  failed.  The  whole  amount 
that  the  market  and  interested  stockhold- 
ers were  willing  to  lend  on  all  the  security 
it  could  offer  was  $650,500.  The  company 
was  put  into  the  hands  of  a  receiver,  who 
issued  some  certificates,  which,  we  infer, 
were  made  a  paramount  lien.  Then,  by  ar- 
rangement with  the  stockholders  who  were 
willing  to  go  on,  the  mortgage  was  fore- 
closed and  all  the  property  was  sold  to  those 
stockholders  for  the  nominal  sum  of  $880,- 
163.33,  which  was  equal  to  the  amount  of 
outstanding  certificates  and  bonds,  and  was 
paid  by  turning  them  in.  This  was  in  1897, 
a  few  months  before  the  passage  of  the  or- 
dinance complained  of.  The  purchasers  or- 
ganized the  present  corporation,  and  the 
above-mentioned  sum  is  the  cost  of  the  land 
and  waterworks  to  it.  The  appellant  pro- 
tests that  this  is  not  a  fair  value  for  the 
property  of  the  company.  We  doubt  wheth- 
er it  is  not  a  liberal  allowance.  The  officers 
of  the  two  companies  at  the  time  thought 
that  fh«»v  «?ot  more  than  they  could  have  got 
ill  any  other  way.  But  at  all  events,  it  is 
deriu«*d  that  the  price  is  evidence,  we  might 
say  more  important  evidence  than  the  orig- 
inal cost.  Doio  V.  Bcidelman,  125  U.  S.  680, 
31  L.  ed.  841,  2  Inters.  Ck>m.  Rep.  56,  8  Sup. 
Ct  Hep.  1028.  If  the  supervisors  were  con- 
vinced by  it  we  certainly  could  not  say,  as 
matter  of  law,  that  they  were  wrong.  Of 
course,  as  we  indicated  the  other  day  in 
Knoxville  Water  Co.  v.  Knoxville,  189  U. 
6.  434,  ante,  887,  23  Sup.  Ct  Rep.  531,  if  an 
attempt  had  been  made  to  cut  down  valuer 
by  the  reduction  of  rates,  the  courts  would 
know  how  to  meet  it.  But  there  is  nothing 
of  that  sort  in  this  case. 

The  valuation  of   property  for   the  pur- 
poses of  taxation  may  not  be  technical  evi- 
ilence  in  a  court  of  law,  yet  it  may  be  con- 
sidered in  coming  to  a  decision  whether  the 
,    action  of  the  supervisors  was  unfair,— e«pe- 
HJciallv  if,  as  was  testified,  it  was  sworn  •to 
by  the  officers  of  the  company.    The  total 
I    valuation  for  1897  was  somewhat  less  than 
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the  price  got  at  the  sale,  and  that  of  the 
plant  was  $155,000. 

Another  circumstance  was  adverted  to  by 
the  circuit  court,  which  we  may  mention. 
Whether  the  facts  were  stated  with  perfect 
accuracy,  or  the  reasoning  from  them  was 
absolutely  correct,  we  need  not  stop  to  con- 
sider. The  only  question  for  us  is  whether 
it  came  to  a  right  result.  In  reaching  its 
conclusion  the  circuit  court  mentioned  the 
drought  from  which  that  part  of  the  coun- 
try has  suffered  since  the  passage  of  this  or- 
dinance. At  about  that  time  the  supply  be- 
gan to  fall  off.  In  December  of  the  follow- 
ing year  the  reservoir, was  empty.  The  ap- 
pellant asks  us  to  take  judicial  notice  that 
the  rainfall  has  not  been  sufficient  for  the 
past  five  years  to  fill  the  sti>rage  reservoir 
of  any  large  water  company  supplying  water 
for  irrigation  in  Southern  California,  but 
contends  that  the  fact  is  immaterial  to  the 
point  before  us. 

Of  course  it  is  hard  to  answer  the  propo- 
sition that  value  expressed  in  money  de- 
pends on  what  people  think  at  the  time. 
That  determines  what  they  will  give  for  the 
thing,  and,  whether  they  think  rightly  or 
wrongly,  if  they  or  some  of  them  will  give 
a  certain  price  for  it,  that  is  its  value  then.. 
Nevertheless,  it  has  been  held,  under  some 
circumstances,  even  in  ordinary  suits,  that 
when  events  have  corrected  the  prophecy  of 
the  public  the  facts  may  be  shown  and  a 
more  correct  valuation  adopted.  Tvoycrosa 
V.  OraiU,  L.  R.  2  C.  P.  Div.  469,  544;  Peek 
V.  Derry,  L.  R.  37  Ch.  Div.  541,  591  (not 
reversed  on  this  point  by  L.  R.  14  App.  Cas. 
337)  ;  Whiting  v.  Price,  172  Mass.  240,  51 
N.  E.  1084.  See  "National  Bank  of  Com- 
merce V.  New  Bedford,  175  Mass.  257,  262, 
56  N.  E.  288.  We  think  that  upon  the 
question  before  us  subsequent  events  may  be 
considered.  The  facts  mentioned  would 
tend  to  depreciate  the  market  value  of  the 
plant,  and  very  much  depreciate  the  value 
of  the  services  rendered  to  consumers  dur- 
ing the  year  when  the  ordinance  necessarily 
was  in  force.  This  consideration  is  the  only 
answer  that  needs  to  be  made  to  elaborate 
calculations  by  the  appellant  of  the  worth 
of  the  services  to  consumers,  beyond  adding 
that  it  does  not  appear  that  *the  supervisors [445] 
did  not  give  them  what  little  weight  they 
deserve  upon  the  issues  which  the  supervis- 
ors had  to  decide. 

It  is  said  that,  if  the  drought  is  consid- 
ered, the  way  in  which  it  was  met  by  dig- 
ging wells  and  pumping  also  ought  to  be 
taken  into  account.  That,  however,  was  the 
private  affair  of  the  company.  It  was  a 
voluntary  act  for  which  additional  charges 
were  made,  and  has  little  or  no  bearing  on 
the  issue. — less  even  than  the  drought,  to 
which  we  do  not  attribute  much.  It  seems 
however,  that,  soon  after  the  first  year;  con- 
sumers, in  order  to  get  pumped  water,  con- 
tracted to  pay  ordinance  rates  and  an  ex- 
tra charge,  by  a  voluntary  arrangement 
with  the  company;  and,  for  all  we  know, 
that  voluntaiy  arrangement  may  be  going 
on  to  this  day,  and  may  be  one  reason  why 
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the  company  has  not  applied  to  have  the 
rates  revised. 

If  Che  price  paid  by  the  present  company 
for  all  the  property  was  the  fair  value,  the 
evidence  availaole, — such  as  the  proportion 
between  the  valuations  of  the  different  parts 
by  the  company,  the  proportion  between  the 
assessment  and  taxation  of  the  different 

Sarts,  and  the  testimony  of  an  expert, — ^in* 
icates  that  the  supervisors  were  liberal  in 
valuing  the  nlant  at  $350,000.  Indeed,  the 
proportion  adopted  is  not  a  principal  point 
of  complaint. 

A  subordinate  complaint  is  made,  how* 
Sfver,  that  the  rates  will  not  yield  a  net  in- 
come of  6  per  cent,  even  upon  the  valuation 
adopted.  The  counsel  for  the  appellees  con- 
tends, on  the  other  hand,  that  that  valuation 
was  a  good  deal  too  hiffh,  that  too  much 
was  allowed  under  the  nead  of  expenses, 
that  the  supervisors  should  have  taken  into 
account  income  from  domestic  rates,  and 
finally  sets  up  a  claim  that  goes  to  the  bot- 
tom of  the  whole  assessment.  By  an  amend- 
ment of  the  California  statute,  approved 
March  2,  18P7,  the  act  is  not  to  invalidate 
or  to  interfere  with  contract  easements  for 
the  flow  and  use  of  water.  It  is  contended 
that  the  owners  of  water  rights  described  in 
Oahome  v.  San  Diego  Land  d  Toum  Co.  178 
IT.  8.  22,  44  L.  ed.  961,  20  Sup.  Ct  Rep. 
860,  which  it  is  said  now  have  fa«en  decided 
to  be  valid  {Fresno  Canal  d  Irrig,  Co,  v. 
Park,  120  Cal.  437,  62  Pac.  87;  San  Diego 
Flume  Co.  v.  Souther,  32  C.  C.  A.  548,  61 
U.  S.  App.  134,  90  Fed.  164,  44  C.  C.  A.  143, 
104  Fed.  706,  112  Fed.  228),  are  entitled  to 
[446] water  upon  merely  paying  their  share  of*the 
expenses,  and  that  all  the  water  takers  have 
water  rights.  We  shall  say  nothing  on  these 
points. 

We  will  say  a  word  about  the  opposite 
contention  of  the  appellant,  that  there 
should  have  been  allowance  for  depreciation 
over  and  above  the  allowance  for  repairs. 
From  a  constitutional  point  of  view  we  see 
no  sufficient  evidence  that  the  allowance  for 
6  per  cent  on  the  value  set  by  the  supervis- 
ors, in  addition  to  what  was  allowed  for  re- 
pairs, is  confiscatory.  On  the  other  hand, 
if  the  claim  is  made  under  the  statute,  al- 
though that  would  be  no  ground  for  bring- 
ing the  case  to  this  court,  it  has  been  decid- 
ed by  the  supreme  court*  of  California  that 
the  statute  warrants  no  such  claim.  Red- 
lands,  L.  d  C.  Domeatio  Water  Co.  v.  Red- 
lands,  121  Cal.  312,  313,  53  Pac  791.  Wo 
go  no  further  into  detail.  We  do  not  sit  as 
a  general  appellate  board  of  revision  for  aU 
rates  and  taxef*  in  the  United  States.  We 
stop  with  considering  whether  it  clearly  ap- 
pears that  the  Constitution  of  the  United 
States  has  been  infringed,  together  with 
such  collateral  questions  as  may  be  inciden- 
tal to  our  jurisaiction  over  that  one.  From 
this  point  of  view  there  is  only  one  other 
matter  to  be  mentioned. 

The  supervisors,  in  determining  the  rates, 
assumed  thnt  the  amount  of  wate^  avail- 
able for  outside  irrigation,  apart  from  the 
amount  used  and  paid  for  by  National  City, 
was  enough  for  a  little  over  6,000  acres,  and 
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on  that  point  there  is  no  serious  dispute. 
Then  they  fixed  the  rate  as  if  Uie  company 
supplied  this  6,000  acres,  although  such  was 
not  the  fact.  Of  course,  the  amount  actual- 
ly received  for  the  water  actually  furnished 
was  correspondingly  less  than  the  receipta 
as  estimated  by  the  supervisors  upon  their 
assumption.  If  there  were  no  force  in  any 
of  the  arguments  for  the  appellees  which  we 
have  pas^  by,  the  result  of  this  mode  of 
estimate  might  be  that  the  appellant  did  not 
get  6  per  cent  on  the  total  value  of  its  plant. 
But  here,  again,  we  have  to  distinguish  be- 
tween Constitution  and  statute.  If  a  plant 
is  built,  as  probably  this  was,  for  a  larger 
area  than  it  finds  itself  able  to  supply,  or, 
apart  from  that,  if  it  does  not,  as  yet,  have 
the  customers  contemplated,  neither  justice 
nor  the  Constitution  requires  that,  say,  two 
thirds  of  the  contemplated  *number  should [447] 
pay  a  full  return.  The  only  ground  for 
such  a  claim  is  the  statute  taken  strictly 
according  to  its  letter. 

But  wnen  a  case  is  brought  here  on  a  con- 
stitutional ground  which  wholly  fails,  we 
certainly  shall  not  be  astute  to  support  it 
upon  another  which  we  could  not  consider 
apart  from  the  failing  foundation,  and 
which  has  nothing  to  commend  it  but  the 
letter  of  the  law.  The  statute  of  Oalifor- 
nia  no  doubt  was  contemplating  the  case  of 
waterworks  fully  occupied  within  the  area 
which  they  intended  to  supply.  It  hardly 
can  have  meant  that  a  system  constructed 
for  6,000  acres  should  have  a  full  return 
upon  its  value  from  500,  if  those  were  all 
that  it  supplied.  At  all  events,  we  will  not 
be  the  first  to  say  so.  If  necessary  to  avoid 
that  result,  we  should  assume  that  only  a 
proportionate  part  of  the  system  was  actu- 
ally used  and  useful  within  the  meaning  of 
the  statute.  Upon  the  whole  case  we  are 
unable  to  say  that  the  circuit  court  should 
have  declared  the  rates  confiscatory.  They 
are  the  rates  which  were  fixed  by  the  orig- 
inal company  at  the  start,  with  prophecies^ 
which  the  purchasers  who  believed  them 
think  amounted  to  a  contract,  that  thej 
never  would  be  higher.  If  the  original  com- 
pany embarked  upon  a  great  speculation 
which  has  not  turned  out  as  expected,  mora 
modest  valuations  are  a  result  to  whieh  it 
must  make  up  its  mind. 

Decree  afflnned. 


SOUTHERN  PACIFIC  RAILROAD  00a& 
PANY  et  al,  Appts., 

V. 

UNITED  STATES  OF  AMERICA. 

(See  8.  €.  Beporter's  ed.  447-452.) 

Railroad  land  grants — eaicepted  Umda — for^ 
feiture — indemnity  lands. 

1.  Land  within  the  20-mlIe  limit  of  the  grant 
to  Ibe  Texas  Pacific  Railroad  Companj  bj 
the  act  of  March  3.  1871,  chap.  122,  |  9  (16 

Norn. — As  to  land  gmnts  to  raUroads — see 
note  to  Kansas  P.  R.  Co.  v.  Atchison,  T.  & 
S.  F.  a  Cow  28  L.  ed.  U.  8.  794. 
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But.  at  L.  573),  was  excepted  from  the 
grant,  by  |  23  of  that  act,  to  the  Soathem 
Pacific  Railroad  Companj,  bj  the  proyiso 
therein  that  such  section  "shall  In  no  way 
affect  or  Impair  the  rights,  present  or  pro- 
spective, of  the  Atlantic  St.  Pacific  Railroad 
Company  or  any  other  railroad  company.** 

S.  Indemnity  selections  cannot  be  made  by 
the  Southern  Pacific  Railroad  Company  from 
lands  within  the  indemnity  limits  of  the 
grant  to  It  by  the  act  of  March  8,  1871, 
chap.  122,  I  28  (16  Stat,  at  L.  578),  which 
are  also  within  the  forfeited  place  limits  of 
the  grant  to  the  Texas  Pacific  Railroad  Com- 
pany by  I  9  of  the  same  act. 


[No.  190.] 

Argued  March  9,  10,  1909,    Decided  April 

6,  190S. 

APPEAL  from  the  United  States  Cirenit 
Court  of  Appeals  for  the  Ninth  Circuit 
to  review  a  decree  which  affirmed  a  decree 
of  the  Circuit  Court  for  the  Northern  Dis- 
trict of  California  in  favor  of  the  United 
States  in  a  suit  to  quiet  title.    Affirmed. 

See  same  case  below,  48  G.  C.  A.  712,  109 
Fed.  913. 

The  facts  are  stated  in  the  opinion. 

Messre,  Maxwell  ETarts  and  Ii.  E. 
Paysoii  argued  the  cause  and  filed  a  brief 
for  appellants: 

While  a  conii^^essional  land  grant  to  a  rail- 
road company  is  a  grant  in  prteeenii,  until 
aoceptajice  by  the  company  and  the  filing  of 
a  map  of  definite  location  of  line  fixing  the 
route  of  the  road  beyond  the  power  of  the 
company  to  change  it  witliout  express  au- 
thority from  Congress,  the  so-called  grant 
is,  in  the  language  of  the  decisions,  only  a 
"float,"  and  does  not  vest  the  company  with 
any  right  or  interest  in  any  tract  of  land. 

Van  Wyck  v.  Knevala,  106  U.  S.  360,  365, 
27  L.  ed.  201,  203,  1  Sup.  Ct.  Rep.  336. 

The  act  which  fixes  tne  time  of  the  defi- 
nite location  is  the  act  of  Qlfng  the  map  in 
the  office  of  the  Commissioner  of  the  Gen- 
eral Land  Office. 

Kansas  P.  R,  Co,  v.  Dunmeyer,  113  U.  6. 
629,  28  L.  ed.  1122,  5  Sup.  Ct.  Rep.  666. 

No  application  can  be  made  here  of  the 
law  .of  contemporaneous  grants,  to  the  ef- 
fect that  lands  common  to  the  place  limits 
of  the  two  grants  must  be  shared  equally 
between  the  grantees,  because  such  rule  of 
law  presupposes  that  both  companies  have 
vested  rignts  in  the  common  land,  acquired 
bv  each  having  filed  a  map  of  definite  loca- 
tion. 

Biouw  City  d  8t.  P.  R,  Co.  v.  United 
States,  159  U.  S.  349-364,  40  L.  ed.  177-182, 
16  Sup.  Ct.  Rep.  17. 

While  the  grant  is  only  a  "fioat"  till  defi- 
nite location,  upon  sudi  location  the  fiction 
of  'delation"  is  brought  in,  and  the  right  to 
the  land  relates  back  to  the  date  of  the 
grant. 

Sioum  City  d  8t.  P.  R.  Co.  v.  Chicago,  M. 
d  8t.  P.  R.  Co.  117  U.  S.  406,  408,  29  L.  ed. 
928,  929,  6  Sup,  Ct.  Rep.  790. 

If  the  Texas  Pacific  Company  located  and 
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constructed  its  line  of  road,  and  the  South- 
em  Pacific  Company  abandoned  its  contem* 
plated  road,  and  its  landa  were  forfeited,, 
clearly  the  Texas  Pacific  would  receive  all 
the  land  within  its  place  limits.  Conversely,, 
the  Southern  Pacific  Company  is  now  enti- 
tled to  all,  unless  defeated  by  the  proviso  to- 
§  23  of  the  act  of  1866. 

United  States  v.  Oregon  d  C.  R.  Co.  175- 
U.  S.  28,  44  L.  ed.  358,  20  Sup.  Ct.  Rep.  261 ; 
United  States  v.  Southern  P.  R.  Co.  146  U. 
S.  570,  36  L.  ed.  1091,  13  Sup.  Ct.  Rep.  152; 
Southern  P.  R.  Co.  v.  United  States,  183  U. 
S.  519,  46  L.  ed.  307,  22  Sup.  Ct.  Rep.  154. 

As  to  railroad  lands,  no  right,  present  or 
prospective,  can  possiblv  arise  without  loca- 
tion of  line.  When  that  shall  have  beeir 
done,  there  is  a  present  riffht  as  to  place- 
lands,  and  a  prospective  ri^t  as  to  indem- 
nity lands;  but,  until  then,  no  rights  of  any 
kind  exist  as  to  specific  landa. 

United  States  v.  Cotton  Marble  d  Lime  Co.. 
146  U.  S.  615,  36  L.  ed.  1104,  13  Sup.  Ct. 
Rep.  163. 

A  withdrawal  by  the  Department  on  the 
general  route  map  gives  no  right,  claim,  or 
interest  in  and  to  the  lands  covered  by  it.  * 
It  simply  protects  the  lands  from  the  prohib- 
ited disposition  to  the  public  by  pre-emp- 
tion, private  entry,  or  sale. 

Menotti  v.  IHUon,  167  U.  8.  720,  42  L.. 
ed.  339,  17  Sup.  Ct.  Rep.  945;  Kansas  Pj 
R.  Co.  V.  Dwn^neyer,  113  U.  S.  636,  28  L.  ed. 
1124,  5  Sup.  Ct.  Rep.  560;  United  States- 
V.  Southern  P.  R.  Co.  146  U.  S.  570,  36  L. 
ed.  1091,  13  Sup.  Ct.  Rep.  152;  United  Stai^ 
V.  Oregon  d  C.  R.  Co.  176  U.  S.  28,  44  L.  ed. 
358,  20  Sup.  Ct.  Rep.  261. 

A  railroad  is  entitled  to  select  indemnity 
lands  from  any  lands  within  its  indemnity 
limits,  which  at  the  time  of  selection  are- 
public  lands. 

Ryan  v.  Central  P.  R.  Co.  09  U.  8.  382, 
25  L.  ed.  305;  Re  Alabama  d  C.  R.  Co.  20 
Land  Dec.  408;  Re  Southern  P.  R.  Co.  26^ 
Land  Dec  452. 

The  status  of  landa  within  indemnity  lim- 
its at  the  time  of  selection  determines  entire- 
ly the  right  of  the  railroad  thereto. 

Allers  V.  Northern  P.  R.  Co.  9  Land  Dec 
452;   Northern  P.  R.  Co.  v.  Hahorson,   10 
Land  Dec  15;  Missouri,  K.  d  T.  R.  Co.  v. 
Heal,  10  Land  Dec  504 ;  Northern  P.  R.  Co. 
V.  Moling,  11  Land  Dec.  138;  Hensley  v.  Ifia- 
souri,  K.  d  T.  R.  Co.    12    Land    Dec    19; 
Northern  P.  R.  Co.  v.  Bass,  13  Land  Dec^ 
201;  Hastings  d  D.  R.  Co.  v.  St.  Paul,  M. 
d  M.  R.  Co.  13  Land  Dec  535;  St.  Paul,  M. 
d  M.  R.  Co.  v.  Munz,   17  Land  Dec  288; 
South  d  North  Ala.  R.  Co.  v.  Hall,  22  Land 
Dec  273;  Southern  P.  R,  Co.  v.  MoKinley, 
22  Land  Dec.  493. 

Mr.  Joaepli  H.  Call  argued  the  cause  and 
filed  a  brief  for  appellee: 

The  grants  to  the  Texas  Pacific  and  to  the 
Southern  Pacific  railroads  being  by  the  same 
act,  if  the  respective  rights  of  each  had  not 
been  fixed  and  their  priorities  determined  by 
the  act,  each  companv  would  have  been  en- 
tiUed  to  an  undivided  moiety.  Their  rights 
and  equities  in  that  case  would  have  been 
equaL    * 
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ChaoagOt  M.  d  8t,  P.  R,  Co,  v.  Siouw  City 
^  Bt  P.  R.  Co.  117  U.  S.  406,  29  L.  ed.  928, 
6  Sup.  Ct.  Rep.  790;  t$outhem  P,  R,  Co,  v. 
VnAted  States,  183  U.  S.  519,  46  L.  ed.  307, 
22  Sup.  Ct.  Rep.  154. 

It  is  well  settled  in  the  construction  of 
^ants  of  public  lands  and  franchises,  that 
where  any  doubt  or  ambiguity  exists  it 
should  be  resolved  in  favor  of  the  public  and 
the  stntp,  and  construed  most  strongly 
•gainst  the  grantee. 

Leavenworth,  L,  d  0.  R.  Co,  v.  United 
States,  92  U.  S.  733,  740,  23  L.  ed.  634,  637 ; 
Slidell  V.  Grand  jean,  111  U.  S.  412,  437,  438, 
28  L.  ed.  321,  329,  330,  4  Sup.  Ct.  Rep.  475; 
Cooaaw  Min,  Co,  v.  South  Carolina,  144  U. 
S.  550,  562,  36  L.  ed.  537,  542,  12  Sup.  Ct. 
Rep.  689;  Atlantic  d  P,  K,  Co,  v.  Mingus, 
165  U.  S.  413,  429,  41  L.  ed.  770,  777,  17  Sup. 
Ct.  Rep.  348. 

It  was  not  the  intention  of  Congress  to 
grant  to  the  Southern  Pacific  Railroad  Com- 
pany any  of  the  lands  falling  within  the  20- 
mile  limits  of  the  Texas  Pacific  Railroad,  as 
withdrawn  by  the  Interior  Department  upon 
the  map  of  general  route  in  1871. 

Re  Teaaa  P,  R.  Co.  4  Land  Dec.  215. 

This  construction  of  the  act  of  1871  by 
the  Interior  Department,  so  long  acted  upon, 
and  under  which  rights  of  a  very  large  num- 
)>er  of  persons  have  attached,  will  not  be 
disturbed  unless  clearly  erroneous. 

United  States  v.  Philbrick,  120  U.  S.  52, 
59,  30  L.  ed.  559,  561,  7  Sup.  Ct.  Rep.  413; 
Bastings  d  D,  R.  Co,  v.  Whitney,  132  U.  S. 
357,  366,  33  L.  ed.  363,  367,  10  Sup.  Ct.  Rep. 
112;  United  States  v.  Alabama  O.  S.  R,  Co, 
142  U.  S.  615,  621,  35  L.  ed.  1134,  1136,  12 
8u|).  Ct.  Rep.  300:  Hcnitt  v.  Schultz,  180  U. 
S.  139,  149,  151,  156,  45  L.  ed.  463,  469,  470, 
472,  21  Sup.  Ct.  Rep.  309;  Southern  P,  R. 
Co.  V.  UnUed  Stales,  183  U.  S.  519,  525,  527, 
528,  46  L.  ed.  307,  311,  312,  313,  22  Sup.  Ct. 
Rep.  154;  Southern  P.  R.  Co,  v.  Bell,  183 
U.  S.  675,  684,  46  L.  ed.  383,  388,  22  Sup. 
Ct.  Rep.  232. 

Whatever  may  be  the  rule  with  respect 
to  conflicts  between  other  land  grants,  a  pro- 
vision was  specially  inserted  in  the  South- 
«m  Pacific  grant  in  order  to  determine  the 
priorities  in  case  of  conflict. 

United  States  v.  Colton  Marble  d  Lime 
Co,  146  U.  S.  615,  619,  36  L.  ed.  1104,  1106, 
13  Sup.  Ct.  Rep.  103. 

Not  only  did  the  Texas  Pacific  Railroad 
acquire  a  prospective  right  to  the  lands  by 
filing  its  map  of  general  route,  but  it  ac- 
quired something  more  than  that ;  it  secured, 
while  but  an  imperfect  and  inchoate  right, 
•till  a  right  to  the  lands  which  could  be  sa* 
serted  against  third  parties. 

Northetm  P,  R,  Co,  v.  Sanders,  166  U.  S. 
«20.  634,  635,  636,  41  L.  ed.  1139,  1144,  1145, 
17  Sup.  Ct.  Rep.  671. 

Where  Congress  had  shown  an  intention 
to  do  so,  the  mere  filing  of  a  general  route 
mnp  did  not  prevent  Congress  from  dispos- 
ing of  the  lands  embraced  thereby,  by  a 
laitT  act  granting  lands  to  another  road. 

United  States  v.  Oregon  d  C.  R.  Co,  170 
U.  S.  28,  44  L.  ed.  358,  20  Sup.  Ct.  Rep. 
261. 
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If  the  Southern  Pacific  Railroad  Company 
cannot  take  these  lands  as  granted  lanos,  it 
should  not  be  permitted  to  take  them  as  in- 
demnity, because  they  are  excluded  from  the 
Southern  Pacific  grant  by  reason  of  the  in- 
tention of  Congress  that  they  should  not  be 
taken  at  all. 

Southern  P.  R.  Co,  v.  United  States,  168 
U.  S.  1,  66,  42  L.  ed.  355,  381,  18  Sup.  a. 
Rep.  18;  Smead  v.  Southfm  P.  R.  Co.  29 
Land  Dec.  135;  Oermain  v.  Luke,  26  I^nd 
Dec.  597 ;  Re  Southern  P,  R,  Co,  6  Land  Dec. 
816;  Moore  v.  Kellogg,  17  Land  Dec.  391, 
392;  Southern  P.  R,  Co,  v.  Moore,  11 
Land  Dec.  534;  Re  Southern  P,  R,  Co. 
15  Land  Dec.  460;  Clark  v.  Berington,  186 
U.  S.  206, 46  L.  ed.  1128, 22  Sup.  Ct  Rep.  872. 

In  the  present  case.  Congress  has  declared 
that  those  lands  to  which  the  Texas  Pacific 
Railroad  had  a  present  or  pros]>ective  right 
shall  not  be  taken  by  the  Southern  Pacific. 

Effect  must  be  given  to  the  intention  of 
Congress. 

Missouri,  K.'d  T,  R,  Co,  v.  Kansas  P,  R. 
Co.  97  U.  S.  491,  497,  24  L.  ed.  1095,  1097; 
United  States  v.  Southern  P.  R.  Co.  146  U. 
S.  570,  609,  36  L.  ed.  1091,  1102,  13  Sup. 
Ct.  Rep.  152. 

Forfeitures  are  for  the  benefit  of  the  Unit- 
ed States,  and  not  for  the  benefit  of  another 
company. 

United  States  v.  Southern  P,  R,  Co.  146 
U.  S.  570,  613,  36  L.  ed.  1091,  1104,  13  Sup. 
Ct.  Rep.  152,  168  U.  S.  1,  42  L.  ed.  355,  18 
Sup.  Ct  Rep.  18. 

The  withdrawal  of  lands  on  general  route 
maps  is  for  the  purpose  of  preserving  the 
grant  for  the  company  to  be  aided. 

Buttz  V.  Northern  P.  R.  Co..  119  U.  S.  55, 
72,  30  L.  ed.  330,  337,  7  Sup.  Ct  Rep.  100; 
St.  Paul  d  P.  R.  Co.  V.  Northern  P.  R.  Co. 
139  U.  S.  1,  17,  18,  35  L.  ed.  77,  83,  11  Sup. 
Ct.  Rep.  389 ;  Northern  P.  R.  Co.  v.  Musser- 
Sauntry  Land,  Logging  d  Mfg.  Co.  108  U. 
S.  604,  607,  42  L.  ed.  596,  598,  18  Sup.  Ct. 
Rep.  205. 

Lands  reserved  by  executive  orders  are 
not  operated  upon  by  a  subsequent  grant  in 
aid  of  a  railroad  or  other  public  improve- 
ment 

Wolcott  V.  Des  Moines  Nov.  d  R.  Co.  5 
Wall.  681,  18  L.  ed.  689;  WoUey  v.  Chap- 
man, 101  U.  S.  755,  25  L.  ed.  915;  United 
States  V.  Missouri,  K.  d  T.  R.  Co.  141  U.  8. 
374,  35  L.  ed.  771,  12  Sup.  Ct.  Rep.  13; 
Bamblin  v.  Western  Land  Co.  147  U.  S.  531, 
536,  37  L.  ed.  267,  271,  13  Sup.  Ct  Rep.  353; 
Wisconsin  C.  R.  Co.  y.  Forsythe,  159  U.  8. 
46,  54,  40  L.  ed.  71,  74,  15  Sup.  Ct  Rep. 
1020;  Northern  P.  R.  Co.  v.  Musser-Saun- 
try  Land,  Logging  d  Mfg.  Co.  168  U.  S.  604, 
42  L.  ed.  596,  18  Sup.  Ct.  Rep.  205. 

Mr.  «TuBtice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  bill  to  quiet  title,  brought  by 
the  United  States  a^mst  the  plaintiff  in  er- 
ror. It  comes  here  oy  appeal  from  a  decree 
of  the  United  States  circuit  court  of  ap- 
peals (48  C.  C.  A.  712,  109  Fed.  913),  af- 
firming a  decree  of  the  circuit  court  (94 
Fed.  427),  in  favor  of  the  Unitrd   Sinter. 
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The  United  States  claims  under  forfeiture 
of  a  grant  made  to  the  Texas  Pacific 
Railroad  C!ompany  in  its  charter,  and  the 
Soathem  Pacific  Railroad  Company  under 
words  in  the  same  charter  which  are  con- 
strued to  make  an  incidental  grant  to  it. 
The  principal  land  in  controversy  is  land 
withm  the  place  limits  of  the  Southern  Pa- 
cific imder  the  said  grant,  and  within  the 
20-mile  limit  of  the  Texas  Pacific,  being 
l&nd  situated  where  the  road  of  the  former 
company  and  the  contemplated  track  of  the 
Texas  Pacific  met  at  Yuma  on  the  (Colorado 
river  in  the  southeastern  comer  of  Califor- 
nia. The  United  States  contends  that  this 
Isnd  was  excepted  from  the  Southern  Pa- 
cific grant.     • 

The  charter  is  the  act  of  March  3,  1871, 
chap.  122  (16  Stat,  at  L.  573).  By  §  9  it 
grants  to  the  Texas  Pacific  by  words  in  the 
present  tense  '*ten  alternate  sections  of  land 
per  mile  on  each  side  of  said  railroad  in 
California,  where  the  same  shall  not  have 
been  sold,  reserved,  or  otherwise  disposed  of 
by  the  United  States,"  etc.  By  §  12,  "said 
company,  within  two  years  after  the  passage 
of  this  act,  shall  designate  the  general  route 
of  its' said  road,  as  near  as  may  be,  and 
shall  file  a  map  of  the  same  in  the  Depart- 
moit  of  the  Interior;  and  when  the  map  is 
so  filed,  the  Secretary  of  the  Interior,  im- 
mediately thereafter,  shall  cause  the  lands 
within  40  miles  on  each  side  of  said  desig- 
®]nated  •route  within  the  territories,  and  20 
miles  within  the  state  of  California,  to  be 
withdrawn  from  pre-emption,  private  entry, 
and  sale."  The  Texas  Pacific  filed  its  map 
of  general  route  in  August,  1871,  and  in  Oc- 
tober, 1871,  the  Secretary  of  the  Interior 
withdrew  the  odd  sections  according  to  the 
statute,  including  the  land  in  question. 

By  §  23  of  this  same  charter,  for  the  pur- 
pose of  connecting  the  Texas  Pacific  Rail- 
road with  San  Francisco,  thp  Southern  Pa- 
cific was  authorized  to  construct  a  line  to 
the  Texas  Pacific  road  at  or  near  the  Colo- 
rado river,  "with  the  same  rights,  grants, 
and  privileges,  and  subject  to  the  same  lim- 
itations," etc.,  as  in  the  act  of  July  27, 
1866,  "Provided,  however,  that  this  section 
shall  in  no  way  affect  or  impair  the  rights, 
present  or  prospective,  of  the  Atlantic  &  Pa- 
cific Railroad  Company,  or  any  other  rail- 
ma^  company."  It  was  decided  in  United 
States  V.  Colton  Marble  d  Lime  Co.  146  U^ 
S.  615,  36  L.  ed.  1104,  13  Sup.  Ct.  Rep.  163, 
that  this  proviso  excluded  the  indemnity 
lands  of  tne  Atlantic  &  Pacific  road,  and 
that  the  Southern  Pacific  took  nothing  in 
them,  even  after  a  forfeiture  of  the  Atlantic 
^  Pacific  grant.  But  it  is  said  that  the  At- 
lantic k  Pacific  had  filed  a  definite  location, 
and  it  is  contended  on  several  grounds  that 
there  is  not  a  similar  exception  in  this  case. 

In  the  first  place,  it  is  denied  that  the 
Texas  Pacific  is  included  under  the  words 
last  quoted:  "or  any  other  railroad  com- 
pany." But  we  think  it  too  plain  for  ex- 
tended argument  that  it  is  included  by  those 
words.  It  was  called  into  being,  and  was 
tD  "other  railroad"  at  the  moment  when  the 
proviso  took  effect.  In  fact,  it  was  the  only 
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other  railroad,  so  far  as  has  been  suggested 
to  us,  to  which  the  words  could  apply,  it 
received  a  grant  for  its  main  line,  while  that 
to  tne  Southern  Pacific  was  for  a  branch. 
By  the  contemplated  junction  of  the  latter 
with  the  former  there  would  arise  a  conflict 
for  which  it  was  proper  to  provide,  and  nat- 
ural to  provide  as  the  statute  did. 

Next,  it  is  said  that  the  Texas  Pacific  had 
no  prospective  rights  at  the  moment  when 
the  act  was  passed,  and  tliat  is  said  to  be 
the  moment  when  her  priorities  were  fixed. 
We  cannot  take  the  words  of  the  provi-^o  so 
narrowly.  The  Atlantic  &  •Pacific  had  not[450) 
fixed  its  definite  location  when  the  act  was 
passed,  and  yet  in  the  decision  which  we 
have  cited  its  indemnity  lands  were  held  ex- 
cepted from  the  Southern  Pacific  grant.  See 
United  States  v.  Southern  P.  R.  Co.  146  U. 
S.  570,  573,  36  L.  ed.  1091,  1093,  13  Sup. 
Ct.  Rep.  162;  Southern  P.  R.  Co.  v.  United 
States,  183  U.  S.  519,  522,  46  L.  ed.  307,  22 
Sup.  Ct.  Rep.  154.  As  to  the  phrase  **pros- 
pective  rights,"  no  doubt  it  is  .inartificial. 
The  adjective  changes  the  very  nature  of  the 
substantive.  A  prospective  right  is  not  yet 
a  right.  It  is  only  an  exp'ectation  having 
a  certain  intensity  of  reasonableness.  But 
it  is  plain,  for  instance,  that  when  the  lands 
were  withdrawn  along  the  general  route  of 
the  Texas  Pacific  under  §  12,  that  road  had 
a  prospective  right  to  the  whole  of  its  place 
lands  which  the  Southern  Pacific  could  not 
affect  by  anything  which  it  might  do  later. 
The  statute  is  not  governed  by  the  ordinary 
rule  as  to  contemporaneous  grants.  The 
Southern  Pacific  was  not  intended  or  al- 
lowed to  interfere  with  what  the  Texas  Pa- 
cific might  take. 

The  strength  of  the  appellant's  case  is  in 
a  somewhat  attenuated  line  of  resisoning. 
The  Texas  Pacific  act  refers  to  the  act  of 
July  27, 1866,  for  the  rights  conferred  on  the 
Southern  Pacific.  14  Stat,  at  L.  292,  chap. 
278.  The  last-mentioned  statute  is  an  act 
incorporating  the  Atlantic  &  Pacific  Rail- 
road Company.  By  §  18  the  Southern  Pa- 
cific is  authorized  to  connect  with  the  At- 
lantic &  Pacific,  and  is  to  have  similar 
grants  of  land  with  that  company.  By  § 
6  there  is  a  provision  for  the  withdrnwnl  of 
lands  along  the  general  route  of  tlif*  Atlan- 
tic &  Pacific  somewhat  like  that  which  has 
been  mentioned  as  contained  in  §  12  of  the 
Texas  Pacific  charter.  It  may  be  argued 
that  it  is  implied  by  §  18  of  the  Atlantic  ft 
Pacific  charter  that  there  is  to  be  a  similar 
withdrawal  of  the  land  there  granted  to  the 
Southern  Pacific,  and  that  this  implied  pro- 
vision is  carried  over  by  a  further  implica- 
tion to  the  grant  to  the  Southern  Pacific  in 
§  23  of  the  Texas  Pacific  charter.  The 
Southern  Pacific  filed  the  location  of  its  gen- 
eral route  in  April,  1871,  before  the  filing 
by  the  Texas  Pacific,  and,  as  the  grant  to 
the  Texas  Pacific  by  §  9  was  only  of  lands 
not  sold,  reserved,  or  otherwise  disposed  of 
by  the  United  States,  it  may  be  said  that 
the  Southern  Pacific  has  got  a  preference, 
much  as  the  Texas  Pacific  *woul(l  have  ^t[451] 
one  had  the  Southern  Pacific  done  nothing 

890 


461-468 


Supreme  Court  of  the  United  States. 


Oct.  TfeBM, 


before  the  Texas  Pacific  filed  the  location  of 
its  general  route. 

It  must  be  admitted  that  if  this  argument 
is  correct  in  its  premises  it  puts  a  good  deal 
of  a  strain  on  the  proviso  in  favor  of  the 
prospective  rights  of  the  Texas  Pacific.  For 
at  the  time  when  the  Southern  Pacific  filed 
the  location  of  its  general  route  the  pros- 
pective rights  of  the  Texas  Pacific  were  not 
detennined  otherwise  than  by  its  incorpora- 
tion and  the  indications  and  promises  in  its 
charter.  Nevertheless,  we  are  of  opinion 
that  the  argument  cannot  prevail.  It  is 
only  by  a  stretch  that  the  provision  for 
withdrawal  of  lands  along  the  general  route 
of  the  Atlantic  &  Pacific  could  be  extended 
to  the  grant  to  the  Southern  Pacific  in  the 
Texas  Pacific  charter,  and  if  it  be  so  extend- 
ed it  is  such  a  remote  and  probably  uncon- 
sidered consequence  of  a  reference  to  a  ref- 
erence that  it  cannot  be  allowed  to  outweigh 
the  plain  intent  of  the  proviso  in  §  23,  re- 
inforced by  the  express  arrangement  for 
withdrawal*  in  favor  of  the  Texas  Pacific  in 
I  0.  Assuming  that  proviso  to  refer  to  the 
Texas  Pacific,  it  indicates  a  plain  intent  to 
except  from  the  grant  to  the  Southern  Pa- 
'  eific  the  land  that  in  the  natural  course  of 
events  would  be  covered  by  the  location  of 
the  former  road.  The  confiict  of  interests 
naturally  would  be  limited  to  the  point  of 
connection  at  Yuma.  There  might  be  no 
other.  As  to  that  land,  the  plain  object  of 
the  proviso  was  to  avoid  a  race  of  diligence 
by  giving  priority  to  the  main  line  of  the 
chartered  road  over  the  connecting  branch. 
Our  decision  is  in  accord  with  the  settled 
construction  and  practice  in  the  Depart- 
ment of  the  Interior  following  a  ruling  of 
the  late  Mr.  Justice  I^amar  when  Secretary 
of  the  Interior.  Texas  P.  H.  Co,  and  South- 
ern P.  H.  Co,  4  Land  Dec.  215. 

The  Texas  Pacific  grant  was  declared  for- 
feited by  the  act  of  February  28,  1885,  chap. 
265  (23  Stat,  at  L.  337),  and  this  forfeit- 
ure inured  to  the  benefit  of  the  United 
States.  United  States  v.  Southern  P.  R,  Co. 
146  U.  S.  670,  36  L.  ed.  1091,  13  Sup.  Ct. 
Rep.  162.  It  is  argued  further,  however, 
that  if  the  Southern  Pacific  did  not  get  the 
lands  in  question  under  its  primary  grant, 
it  may  taxe  a  part  of  them  as  indemnity 
lands.  It  is  said  that  the  company  has  a 
right  to  take  them  for  that  purpose  if  the 
[452]statu8  of  the  lands  at  the  time  of  ^selection 
permits  it.  Ryan  v.  Central  P,  R.  Co,  99 
U.  S.  382,  26  L.  ed.  305.  That  contention 
seems  to  be  disposed  of  by  Southern  P.  R. 
Co.  V.  United  States,  168  U.  S.  1,  47,  66,  42 
L.  ed.  366,  376,  382,  18  Sup.  Ct.  Rep.  18, 
and  the  practice  of  the  Land  Department 
for  many  years  has  been  inconsistent  with 
it.  Southern  P.  R.  Co.  v.  Moore^  11  Land 
Dec.  634;  Moore  v.  Kellogg,  17  Land  Dec. 
391 ;  Smead  v.  Southern  P.  R.  Co.  29  Land 
Dec.  136.  When  it  is  decided  that  the  com- 
pany got  no  title  to  the  land  within  its  20- 
3iile  limit,  it  would  be  contrary  to  the  in- 
timations of  the  cases  to  allow  it  to  take  the 
adjoining  strip  outside  under  a  claim  of  in- 
demnity. See  Bardon  v.  Northern  P.  R.  Co. 
145  U.  S.  535,  645,  36  L,  ed.  806,  811,  12 
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Sup.  Ct.  Rep.  856;  Clark  y.  nerington^  186 
U.  S.  206,  46  L.  ed.  1128,  22  Sup.  Ct.  Rep. 
872.  It  is  not  clear  that  the  language  of 
the  statute  does  not  forbid  it.  The  indem- 
nity to  the  Atlantic  k  Pacific,  by  |  3  of  its 
charter  adopted  for  the  Southern  Pacific  by 
§  18,  Is  to  be  other  lands  "in  alternate  sec- 
tions, and  designated  by  odd  numbers,  not 
more  than  10  miles  beyond  the  limits  of 
said  alternate  sections,  and  not  ineluding^ 
the  reserved  numbers."  It  might  be  ar- 
gued that  the  last-quoted  words  dispose  of 
the  matter.  Without  going  into  further 
reasons  for  our  decision,  we  are  of  opinion 
that  the  decree  appealed  from  was  right 
We  deal  only  with  tne  questions  argued  in 
this  court. 
Decree  affirmed. 

Mr.    Justice    Brewer    and  Mr.  Justioa 
D»j  took  no  part  in  the*  decision  of  this 
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Claimants.  (Na  581) 
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THE  ENGRACIA,  Gonzales  et  al^  Glai»> 
ants.  (Na  582) 


UNITED  STATES,  Appt^ 

V. 

THE  SEVERITA,  Trocha  et  aL,  Claimants* 

(Na  583) 


UNITED  STATES,  Appf., 

V. 

THE  ANTONIO  SUAREZ,  Vilar,  Sem,  4 
Co.,  Claimants.  (No.  584) 


UNITED  STATES,  Appt., 

^' 
THE  FERNANDITO,  Trocha  et  at^  Clalai* 

ants.    (No.  585) 


Note. — As  to  damages,  in  oases  of  captmrs^ 
on  restitution — see  note  to  United  States  v. 
The  Naestra  Slfiora  De  Reffla,  27  L.  ed.  U.  S. 
662. 
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UNITED  STATES,  Appt., 

V. 

THE  ORIENTE,  Carillo,    Claimant.    (No. 
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UNITED  STATES,  Appi., 

V. 

THE  ESPANA,  Deus  ei  al.,  Claimants. 

(No.  687) 


UNITED  STATES,  Appt., 

V. 

THE  CUATRO  DE  SETTEMBRE,  Bunud, 
Claimant.  (No.  688) 


UNITED  STATES,  Appt,, 

V, 

THE  SANTIAGO  APOSTOL,  De  La  Torre, 
Claimant.    (Na  680)  t 

(See  8.  C.  Reporter's  ed.  453-468.) 

frk&—dafnages  for  unlawful  capture — lU^ 
hUity  of  captora — of  United  States — euf- 
fideney  of  cwceptiona  to  cotnmiaaioner^s 
report, 

1.  NaTal  captors  of  yessels  as  prise  of  war,  tbe 
proceeds  of  which  the  prize  courts  hsTe  de- 
creed should  be  restored  to  the  claimants, 
with  damages  and  costs,  cannot  be  held  liable 
therefor,  where  the  libels  were  filed  bj  the 
United  States  in  Its  own  behalf,  prajing  a 
forfeiture  to  it,  and  alleging  a  capture  pur- 
ioant  to  instructions  from  the  President. 

%  A  prize  court  may  enter  a  decree  against  the 
United  States  for  the  damages  sustained  by 
tbe  claimants  of  vessels  captured  by  its  Navy 
as  prize  of  war,  the  proceeds  of  which  haye, 
in  the  prize  proceedings,  been  ordered  restored 
to  such  claimants,  with  damages  and  costs, 
where  the  libels  were  filed  by  the  United 
Sutes  in  its  own  behalf,  praying  a  forfeiture 
to  it,  and  alleging  a  capture  pursuant  to  In- 
structions from  the  President. 

t.  An  exception  to  the  findings  of  a  commls- 
'  slooer  as  to  the  damages  to  be  awarded  the 
claimants  of  vessels  imlawfully  captured  as 
prize  of  war,  on  the  ground  that  they  were 
not  warranted  by  the  evidence,  is  sufficient 
to  open  the  question  as  to  whether  or  not 
soch  damages  were  excessive,  where  all  the 
evidence  Is  attached  to  the  commissioner's  re- 
port 

TNoe.   678,    670,    580,    681,    682,    683,    684, 
685,  586,  587,  588,  689.] 
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APPEALS  from  the  District  Court  of  the 
United  States  for  the  Southern  District 
-of  Florida  to  review  decrees  against  the 
United  States  for  the  damages  sustained  by 
tbe  claimants  of  vessels  unlawfully  cap- 
tured as  prize  of  war.  Reversed,  and  re- 
manded for  further  proceedings. 

The  facts  are  stated  in  the  opinion. 

Solicitor  General  Hoyt  argued  the  cause 
and  filed  a  brief  for  appellant : 

The  principles  governing  damages  for  or- 
'dlnary  marine  torts,  when  the  punitive  feat- 
ure does  not  appear,  follow  the  general  rules 

t  These  cases  are  reported  by  the  Official 
Reporter  under  the  title  "Tbe  Paquete  Habana." 
189  U.  8. 


of  allowance  of  damages  for  injuries  to  prop- 
erty. The  underlying  idea  is  that  the  per- 
son injured  shall  be  made  whole, — that  he 
shall  be  put  in  the  same  position  that  he  was 
in  before,  receiving  interest  also,  to  bring 
his  avails  up  to  the  date  of  judgment  or  pay- 
ment. 

The  Baltimore,  8  Wall.  377,  19  L.  ed.  463 ; 
Williamaon  v.  Barrett,  13  How.  101,  14  L. 
ed.  68;  Sturgia  v.  Clough,  1  Wall.  269,  17 
L.  ed.  680;  The  Potomac,  106  U.  S.  630,  26 
L.  ed.  1194;  The  Umhna,  166  U.  S.  404,  41 
L.  ed.  1053,  17  Sup.  Ct.  Rep.  610;  The  ApoU 
Ion,  9  Wheat,  362,  6  L.  ed.  Ill;  The  Three 
Frienda,  166  U.  S.  1,  auh  nom.  United  Statea 
V.  The  Three  Friends,  41  L.  ed.  897,  17  Sup. 
Ct  Rep.  496;  The  Conqueror,  166  U.  S.  110, 
41  L.  ed.  937,  17  Sup.  Ot.  Rep.  510. 

Dama£[e8  for  seizures  witnout  probable 
cause  ought  to  be  equal  to  the  real  injury 
sustained;  and,  unless  there  have  been  per- 
sonal indignities,  the  damages  ought  to  go 
no  farther. 

The  Lively,  1  Gall.  315,  Fed.  Cas.  No.  8,- 
403;  Murray  v.  The  Charming  Betsy,  2 
Cranch,  64,  2  L.  ed.  208;  Maley  v.  SJiaiiuck, 
3  Cranch,  458,  2  L.  ed.  498;  The  Lucy,  3 
C.  Rob.  208 ;  The  Narcissus,  4  C.  Rob.  20. 

Cases  like  those  cited  and  like  the  present 
ones  are  to  be  carefully  distinguished  from 
those  where  there  was  a  gross  marine  tres- 
pass which  involved  outrages  and  the  prin- 
ciples of  punishment  properly  applicable 
thereto,  not  possible  to  be  invoked  in  the 
present  cases,  imder  the  order  of  this  court. 

The  Amiable  Nancy,  3  Wheat.  546,  4  L.  ed. 
466;  Del  Col  v.  Arnold,  3  Dall.  333,  1  L. 
ed.  624;  The  Anna  Maria,  2  Wheat.  327,  4 
L.  ed.  252;  The  8t.  Juan  Baptista,  5  C.  Rob. 
33. 

The  government  is  not  liable  for  torts  or 
for  tortious  or  unauthorized  acts  of  its 
agents,  and,  in  general,  cannot  be  sued  ex- 
cept as  it  may  nave  expressly  rendered  it- 
self liable  to  suit. 

Robertson  v.  Sichel,  127  U.  S.  507,  32  L. 
ed.  203,  8  Sup.  Ct.  Rep.  1286;  Gibbons  v. 
United  States,  8  Wall.  269,  19  L.  ed.  463; 
Whiteside  v.  United  States,  93  U.  S.  247, 
23  L.  ed.  882 ;  Hart  v.  United  States,  95  U. 
S.  316,  24  L.  ed.  479;  Moffat  v.  United 
States,  112  U.  S.  24,  28  L.  ed.  623,  6  Sup. 
Ct.  Rep.  10. 

The  United  States  is  not  liable  for  costs, 
and  a  judgment  against  it  for  costs  will  be 
reversed. 

United  States  y.  Barker,  2  Wheat.  395,  4 
L.  ed.  271;  The  Antelope,  12  Wheat.  646,  6 
L.  ed.  723;  United  States  v.  McLemore,  4 
How.  286,  11  L.  ed.  977;  United  States  v. 
Boyd,  6  How.  29,  12  L.  ed.  36;  Reeside  r. 
Walker,  11  How.  272,  13  L.  ed.  693;  Stan- 
ley y.  Schwalby,  162  U.  S.  266,  40  L.  ed.  960, 
16  Sup.  Ct.  Rep.  754. 

A  money  judgment  can  be  rendered  against 
the  United  States  by  the  court  of  claims 
only. 

Case  y.  Terrell,  11  Wall.  199,  20  L.  ed. 
134 ;  The  Siren,  7  Wall.  152,  19  L.  ed.  129 ; 
The  Davis,  10  Wall.  15,  sub  nom.  United 
States  V.  Douglas,  19,  Lw  ed.  876. 
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The  payment  of  damages  allowed  should 
be  imposed  upon  the  captors  individually. 

Story,  Prize  Courts,  p.  42 ;  The  Eleanor,  2 
Wheat.  346,  4  L.  ed.  257 ;  Maley  v.  Shattuck, 
3  Cranch,  458,  2  L.  ed.  498;  Little  v.  Bar- 
reme,  2  Cranch,  170,  2  L.  ed.  243;  The  Men- 
tor, 1  C.  Rob.  179;  The  Freya,  5  C.  Rob.  75; 
The  8t.  Juan  Baptiata,  5  C.  Rob.  33;  Die 
Fire  Darner,  6  C.  Rob.  357;  The  William,  6 
C.  Rob.  316;  Der  Mohr,  3  C.  Rob.  129,  4  C. 
Rob.  315;  The  Acteon,  2  Dod«on  Adm.  48; 
The  Nemesis,  Edw.  Adm.  50;  The  Elize, 
Spinks  Prize  Cas.  88;  The  Ostsee,  2  Spinks 
Kfcl.  &  Adm.  174;  The  Leu^cade,  2  Spinks 
Ecel.  &  Adm.  228;  The  Fortuna,  Spinks 
Prize  Cas.  307. 

J/r.  J.  Parker  Kirlin  argued  the  cause, 
and,  with  Messrs.  Convers  d  Kirlin,  filed  a 
brife- for  appellees: 

The  claimants  are  entitled  to  fair  indem- 
nity for  the  losses  sustained  by  the  seizure. 

The  Suesira  Senora  De  Kegla,  17  Wall.  29, 
sub  nom.  United  States  v.  The  "Suesira 
Betiara   De  Regla,  21  L.  ed.  596. 

The  owners  of  the  vessels  being  Cubans, 
and  the  vessels  having  been  seized  iii  Cuban 
waters  when  about  to  enter  Cuban  porta,  the 
damages  are  naturally  to  be  measured  with 
reference  to  the  value  of  the  vessels  and 
property  in  Cuba,  rather  than  in  the  United 
States. 

Bates  V.  Clark,  96  U.  S.  204,  24  L.  ed.  471. 

The  damages  to  be  awarded  should  be 
equivalent  to  the  injury  sustained. 

The  Lively,  1  Gall.  315,  Fed.  Cas.  No.  8,- 
403 ;  Hctzel  v.  Baltimore  d  0.  R,  Co.  169  U. 
S.  26,  42  L.  ed.  648,  18  Sup.  Ct.  Rep.  255. 

The  findings  of  the  commissioner  are  en- 
titled to  great  weight. 

The  Elton,  31  C.  C.  A.  496,  42  U.  S.  App. 
600.  83  Fed.  519;  Tilghman  v.  Proctor,  125 
U.  S.  136,  31  L.  ed.  664,  8  Sup.  Ct.  Rep.  894; 
The  Grace  (Jirdler,  7  Wall.  196,  suh  nom» 
Lockxcood  V.  The  Grace  Oirdler,  19  L.  ed. 
113;  The  Mangrove  Prize  Money,  188  U.  S. 
720,  sub  nom.  United  States  v.  The  Man- 
grove,  ante,  664,  23  Sup.  Ct  Rep.  343. 

When  both  courts  below  have  concurred  in 
the  decisions  of  questions  of  fact,  parties 
ought  not  to  e.xpect  this  court  to  reverse 
such  a  decree  by  raising  a  doubt  founded  on 
the  number  or  credibility  of  witnesses. 

The  Richmond,  103  U.  S.  540,  sub  nom. 
The  Sabine  v.  The  Richmond,  26  L.  ed.  313. 

The  exceptions  that  the  commissioner  had 
no  evidence  to  justify  his  report;  that  the 
commissioner  reported  more  t^an  the  evi- 
dence warranted;  and  that  the  evidence 
showed  the  vessel  to  be  of  less  value  than  the 
report  made  it, — are  not  entitled  to  any  con- 
sideration on  appeal  from  the  final  decree. 

The  Commander-in-Chief,  1  Wall.  43,  sub 
nom.  La  Tourette  v.  Burton,  17  L.  ed.  609. 

The  value  which  is  to  be  made  good  to  the 
claimants  is  the  value  at  the  time  and  place 
of  the  capture. 

Bates  V.  Clark,  95  U.  S.  204,  24  L.  ed.  471. 

Without  any  exception  or  assignment  of 
error  on  the  subject,  no  question  relating  to 
interest  appears  to  be  before  the  court. 

The  Commander-in-Chief,  1  Wall.  43,  sub 
nom.  La  Tourette  r.  Burton,  17  L.  ed.  609. 
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Interest  has  always  been  allowed  in 
of  this  class,  not  only  against  private  cap- 
tors, but  against  the  United  States. 

The  Apollon,  9  Wheat.  362,  6  L.  ed.  Ill; 
Murray  v.  The  Charming  Betsy,  2  Cranch^ 
64,  2  L.  ed.  208 ;  The  Anna  Maria,  2  Wheat 
327,  4  L.  ed.  252;  The  Amiable  Nancy,  3 
Wheat  546,  4  L.  ed.  456;  The  Nuestra 
SeHora  De  Rcyla,  108  U.  S.  92,  sub  nom. 
United  States  v.  The  Nuestra  Senora  Dr 
Regla,  27  L.  ed.  662.  2  Sup.  Ct.  Rep.  287; 
The  Labuan,  Blatchf.  Prize  Cas.  165,  Fed. 
Cas.  No.  7,964 ;  The  Olen,  Blatchf.  Prize  Cas. 
375,  Fed.  Cas.  No.  5,479 ;  The  Sybil,  Blatchf. 
Prize  Cas.  615,  Fed.  Cas.  No.  13,706. 

The  rate  allowed  was  the  l^al  rate  pre- 
vailing in  the  district  in  which  the  decree* 
were  entered,  and  is  in  accordance  with  the- 
practice  sanctioned  by  this  court. 

Texas  d  P.  R.  Co.  v.  Anderson,  149  U.  8, 
237,  37  L.  ed.  717,  13  Sup.  Ct.  Rep.  843. 

Any  matter  that  was  determined  on  the 
previous  appeal  must  be  taken  as  final  and 
conclusive  throughout  the  subsequent  stages 
of  the  litigation. 

The  Nuestra  SeHora  De  Rcgla,  108  U.  S. 
92,  sub  nom.  United  States 'V.  The  Nuestra 
Senora  De  Regla,  27  L.  ed.  662,  2  Sup.  Ct 
Rep.  287 ;  Clark  v.  Keith,  106  U.  S.  464,  27 
L.  ed.  302,  1  Sup.  Ct  Rep.  668;  Wayne 
County  y.  Kennicoti,  94  U.  8.  499,  24  L.  ed. 
260;  The  Lady  Pike,  96  U.  S.  461,  sub  nom. 
Pearce  v.  Oermania  Ins.  Co.  24  L.  ed.  672. 

No  application  was  made  by  the  United 
States  to  amend  the  judgment  or  mandate  of 
the  court  so  as  to  provide,  if  it  had  been 
competent  to  do  so,  that  the  judgment 
should  be  against  the  captors  as  well  as  the 
United  States,  or  against  the  captors  alone. 
In  the  absence  of  such  an  amendment  it 
would  seem  that  the  district  court  was  with- 
out power  or  authority  to  enter  any  decree 
except  a  decree  against  the  libellant  of  rec- 
ord. 

Re  Potts,  166  U.  S.  263,  41  L.  ed.  994,  IT 
Sup.  Ct.  Rep.  992. 

It  is  the  settled  practice  in  prize  cases, 
where  restitution  is  ordered  with  damages,, 
to  assess  and  award  the  damages  in  the  or- 
iginal cause  against  the  libellants  therein* 
This  was  done  without  question  in  cases  that 
arose  prior  to  1861. 

Murray  v.  The  Charming  Betsy,  2  Cranch, 
64,  2  L.  ed.  208;  The  Amiable  Nancy,  3 
Wheat.  546,  4  L.  ed.  456;  The  ApoUon,  9 
Wheat  362«  6  L.  ed.  111. 

The  practice  since  1861  has  been  to  award 
the  damages  against  the  United  States  alone, 
or,  in  cases  where  the  captors  have  inter- 
vened before  condemnation  and  asked  to  be 
made  colibellants.  against  the  United  States- 
and  the  naval  captors  jointly. 

The  Labuan,  Blatchf.  Prize  Cas.  165,  Fed* 
Cas.  No.  7.964 ;  The  Glen,  Blatchf.  Prize  Cas* 
375,  Fed.  Cas.  No.  5,479;  The  Sybil,  Blatchf. 
Prize  Cas.  615,  Fed.  Cas.  No.  13,706;  The 
Nuestra  Seiiora  De  Regla,  108  U.  S.  92,  sub 
nom.  United  States  v.  The  Nuestra  Senora 
De  Regla,  27  L.  ed.  662,  2  Sup.  Ct  Rep.  287; 
The  Teresita,  5  Wall.  180,  sub  nom. 
United  States  v.  The  Teresita,  18  L.  ed.  627. 

If  the  government  had  taken  the  vessel* 
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and  applied  them  to  its  own  use,  instead  of 
procuring  them  to  be  condemned  and  sold, 
without  leKal  right,  there  could  be  no  ques- 
tion that  it  would  be  bound  to  return  the 
boats  or  their  value. 

United  States  v.  Russell,  13  Wall.  623,  20 
L.  ed.  474 ;  Clark  v.  United  States,  95  U.  S. 
539,  24  L.  ed.  518. 

The  court  in  previous  decisions  has  recog- 
nized the  liability  of  the  government  to  the 
extent  of  the  value  of  the  property  involved, 
'  where  it  has  voluntarily  submitted  itself  to 
the  jurisdiction  of  the  court  as  a  plaintiff 
against  such  property. 

The  Siren,  7  Wall.  152,  19  L.  ed.  129;  Carr 
▼.  United  States,  98  U.  S.  436,  25  L.ed.  210; 
Case  V.  Tvrrell,  11  Wall.  199,  20  L.  ed.  134; 
United  States  v.  Lee,  106  U.  S.  196,  27  L.  ed. 
171,  1  Sup.  Ct.  Rep.  240;  Clark  v.  Barnard, 
108  U.  S.  436,  27  L.  ed.  780,  2  Sup.  Ct.  Rep. 
878 ;  Cunningham  v.  Macon  d  B.  R,  Co.  109 
U.  S.  446,  27  L.  ed.  992,  3  Sup.  Ct.  Rep.  292, 
609;  The  Nuestra  Senora  De  Regla,  17  Wall. 
29,  8uh  nom.  United  States  v.  The  Nuestra 
Senora  De  Regla,  21  L.  ed.  596,  108  U.  S. 
92,  27  L.  ed.  662,  2  Sup.  Ct.  Rep.  287. 

The  English  courts  also  recognize  the  prin- 
ciple that  a  sovereign,  otherwise  exempt 
from  suit,  may  subject  itself  to  judgment  m 
a  cross  suit,  if  it  invokes  the  jurisdiction  of 
the  court  as  a  plaintiff. 

The  Newhattle,  L.  R.  10  Prob.  Div.  33; 
HuUett  V.  King  of  Spain,  2  Bligh  N.  S.  31. 

Under  the  prize  acts,  the  ratification  of 
the  captures  by  the  government,  which 
founded  libels  thereon,  may  well  be  taken  as 
relieving  the  naval  captors  from  liability, 
even  if  they  had  been  before  the  court  as 
parties. 

Lamar  v.  Brottme,  92  U.  S.  187,  23  L.  ed. 
650. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

These  are  cases  of  fishing  smacks,  which 
[464]  were  libeled  as  *  prize  of  war.  The  proceed- 
ings in  all  the  cases  are  similar  and  the 
evidence,  to  a  large  extent,  the  same.  It 
was  decided  by  this  court  in  two  of  the 
eases.  The  Paqucte  Hahana,  175  U.  S.  677, 
44  L.  ed.  320,  20  Sup.  Ct.  Rep.  200,  that 
smacks  of  this  sort,  engaged,  as  these  were, 
in  coast  fishing  for  the  daily  market,  were 
not  liable  to  capture,  and  decrees  were  or- 
dered that  the  proceeds  of  the  vessels  and 
cargoes  be  restored  to  the  claimants,  with 
damages  and  costs.  On  motion  of  the  Unit- 
ed States  it  was  ordered  that  the  decrees  be 
modified  so  as  to  direct  that  the  damages 
should  be  compensatory  only,  and  not  pyni- 
tive.  Decrees  were  entered  in  each  of  the 
above-named  cases  by  the  district  court  in 
pursuance  of  this  mandate,  and  agreements 
between  the  United  States,  the  captors,  and 
claimants  were  filed,  that  the  damages 
should  he  charged  against  the  United  States 
or  tlie  captors,  or  apportioned  "as  to  jus- 
tice may  appertain  and  as  the  legal  respon- 
sibility therefor  may  appear;"  saving  the 
right  to  review  the  decrees  as  to  amount 
and  as  to  where  the  ultimate  responsibility 
ref>t<>(1.  The  papers  do  not  disclose  such  an 
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agreement  in  the  Ciuitro  de  Settembre,  but, 
as  the  records,  so  far  as  similar  to  the  first 
two  cases,  were  not  printed,  we  assume  that 
the  omission  was  only  in  the  index,  and  that 
it  was  understood  that  this  case  should  stand 
like  the  rest.  The  cases  were  referred  to  a 
commissioner  to  report  the  amount  of  dam- 
ages. He  reported  his  findings  and  the  evi- 
dence. The  United  States  excepted  to  the 
findings  as  excessive.  The  district  court  en- 
tered decrees  against  the  United  States  for 
the  amounts,  and  the  United  States  ap- 
pealed on  thjB  grounds  that  the  decrees 
should  have  gone  against  the  captors,  and 
not  against  the  government,  and  that  the 
damages  were  excessive  and  the  exceptions 
to  the  commissioner's  report  should  havo 
been  sustained. 

W'e  do  not  see  how  it  is  possible  that  a 
decree  should  be  entered  against  the  captors. 
There  was  no  formal  intervention  by  them, 
and,  whether  a  decree  can  be  made  against 
the  United  States  or  not,  it  has  so  far  adopt- 
ed the  acts  of  capture  that  it  would  be  hard 
to  say  that  under  the  circumstances  of 
these  cases  it  has  not  made  those  acts  its 
own.  It  is  not  disputed  that  the  United 
States  might  have  ordered  the  vessels  to  be 
released.  It  did  not  do  so.  The  libels  were 
filed  by  the  United  *States  on  its  own  behalf,  [465] 
praying  a  forfeiture  to  the  United  States. 
The  statutes  in  force  seemed  to  contemplate 
that  form  of  procedure  (Rev.  Stat.  §  4618 
[U.  S.  Comp.  Stat.  1901,  p.  3128]),  and  such 
has  been  the  practice  under  them.  The  li- 
bels alleged  a  capture  pursuant  to  instruc- 
tions from  the .  Presioent.  The  captures 
were  by  superior  force,  so  that  there  was  no 
question  that  the  United  States  was  inter- 
ested in  the  proceeds.  Rev.  Stat.  §  4G30 
(U.  S.  Comp.  Stat.  1901,  p.  3132).  The 
modification  of  the  decrees  in  regard  to 
damages,  on  motion  by  the  United  States, 
imported  a  recognition  of  the  interest 
of  the  United  States  in  that  matter, 
and  its  subniission  to  the  entry  of 
decrees  against  it.  The  agreements  to^ 
which  we  have  referred  had  a  similar  im- 
port, although  they  indicated  an  awakening 
to  a  determination  to  argue  the  form  of  the 
decree.  In  the  case  of  Little  v.  Barreme, 
2  Cranch,  170,  2  L.  ed.  243,  conversely  to- 
this,  the  United  States  was  not  a  party  and 
the  captor  was.  All  that  was  decided  bear- 
ing upon  the  present  point  was  that  instruc- 
tions from  the  President  did  not  exonerate- 
the  captor  from  liability  to  a  neutral  vesseK 
As  to  even  that  the  Chief  Justice  hesitated. 
But  we  are  not  aware  that  it  is  disputed 
that  when  the  act  of  a  public  officer  is  au- 
thorized or  has  been  adopted  by  the  sov- 
ereign power,  whatever  the  immunities  of 
the  sovereign,  the  agent  thereafter  cannot 
be  pursued.  Lamar  v.  Browne,  92  U.  S. 
188,  199,  23  L.  ed.  651,  655;  and  as  to  ratifi- 
cation, Buron  v,  Denman,  2  Exch.  167,  187,. 
189;  Secretary  of  State  v.  Kamachee  Boye^ 
Sahaha,  13  Moore  P.  C.  C.  22,  86.  Se» 
Dempsey  v.  Chambers,  154  Mass.  330,  332, 
13  L.  R.  A.  219.  28  N.  E.  279.  The  prin- 
ciple and  authority  of  Buron  v.  Denman 
was  recognized  and  followed  by  the  court  of 


^6^-409 


SoPBBia  CkniBT  or  Tsk  Unitid  Statu. 


Oct.  TJEBit, 


claims  in  Wiggins  v.  United  States,  8  Ct. 
CI.  412,  423. 

If  we  are  right  so  far,  we  think  that,  un- 
der the  circumstances  of  this  case,  a  decree 
Sroperly  may  be  entered  against  the  United 
tates.  The  former  decree  of  this  court  re- 
mains in  force  and  requires  a  final  decree 
for  damages.  Re  Potta,  166  U.  S.  263,  266, 
41  L.  ed.  094,  095,  17  Sup.  Ct.  Rep.  620; 
M'Comiick  V.  Sullivant,  10  Wheat.  192,  200, 
.  6  L.  ed.  300,  302.  The  decree  must  run 
against  the  United  States  if  a  decree  is  to  be 
made.  In  The  Nucatra  SeHara  de  Regla, 
108  U.  S.  02,  102,  auh  nam.  'United  States 
T.  Ttie  Nueatra  SerUtra  de  Regla,  27  L. 
ed.  002,  GG6,  2  Sup.  Ct.  Rep.  287,  the 
court  was  of  opinion  that  the  United 
States  had  submitted  to  the  jurisdiction 
of  the  court  so  far  as  to  warrant  the 
ascertainment  of  damages  according  to  the 
f  466]  rules  applicable  to  private  persons  in  *like 
cases.  It  seems  to  us  that  the  facts  here 
are  not  less  strone.  Decrees  in  cases  which 
disclose  no  special  circumstances  have  been 
recognized  by  subsequent  statutes  providing 
for  their  payment.  The  Glen,  Blatch£ 
Prize  Cas.  376,  Fed.  Cas.  No.  6,479;  Act  of 
February  13,  1864,  13  Stat,  at  L.  676,  chap. 
10;  The  Lahuan,  Blatchf.  Prize  Cas.  165, 
Fed.  Cas.  No.  7,064;  Act  of  July  7,  1870,  16 
Stat,  at  L.  649,  chap.  220;  The  Sybil, 
Blatchf.  Prize  Cas.  615,  Fed.  Cas.  No. 
13,706;  Act  of  July  8,  1870,  16  Stat,  at  L. 
650,  chap.  231;  The  Flying  Scud,  6  Wall. 
263,  auh  nom.  The  Flying  Scud  r.  United 
Statea,  18  L.  ed.  756;  Act  of  July  7,  1870, 10 
Stat,  at  L.  649,  chap.  219.  See  also  16  Stat, 
at  L.  650,  651,  chaps.  232, '234. 

We  pass,  then,  to  the  other  ground  of  the 
-appeal.  With  regard  to  this  it  is  objected 
that  the  exceptions  to  the  master's  report 
are  not  sufficient  to  open  the  question;  re- 
ferring to  the  Commander-in-Chief,  1  Wall. 
43,  50,  auh  nom.  La  Touretta  v.  Burton,  17 
L.  ed.  609,  611.  But  the  objection  being 
the  general  one  that  the  evidence  did  not 
warrant  the  finding,  and  all  the  evidence 
being  attached  to  the  report,  nothing  more 
is  n^ded. 

On  the  amount  of  the  damap;es,  we  are  of 
•opinion  that  further  proceeding  must  be 
had.  We  do  not  forget  the  weight  that  is 
given  to  the  finding  of  a  master  or  commis- 
sioner upon  matters  of  fact.  But  thb 
weight  is  largely,  although  not  wholly,  due 
to  the  opportunity,  which  we  do  not  share, 
of  seeing  the  witnesses.  So  far  as  the  com- 
missioner disregaVded  the  testimony  of  the 
witnesses  whom  he  saw,  we  should  hesitate 
to  overrule  his  conclusion,  al^ough  it  seems 
too  absolute  on  the  grounds  set  forth.  But 
the  re.sult  reached  is  based  on  documentary 
-evidence  which  is  before  us,  and  aa  to  which 
we  have  equal  opportunities  for  forming  a 
judgment.  It  appears  to  us  plain  that  vtkvs 
•evidence  was  given  undue  weight.  The 
source  from  which  it  comes  and  the  high 
valuations  require  that  it  should  be  taken 
with  considerable  reserve.  The  commis- 
sioner had  a  right,  which  he  seems  to  have 
thought  that  he  did  not  possess,  to  chancer 
the  estimates.  He  adopted  the  owners* 
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prices  without  qualification.  Th^  certifi- 
cate of  the  harbormaster  of  Havana  is  dated 
November  23,  1898.  It  does  not  purport  to 
be  a  copy  of  any  earlier  record.  It  u  true 
that  he  makes  his  valuation  as  of  March  1, 
1898,  but  he  does  not  say,  either  in  the  cer- 
tificate or  in  his  testimony,  that  he  mad« 
that  valuation  at  that  or  anv  other  date 
before  November  23.  We  shall  not  go  over 
the  *other  evidence  in  detail.  Some,  at  least, [467] 
of  the  vessels  were  old;  the  Paquete  Ha* 
bana,  for  instance,  at  leajtt  eighteen  or  . 
twenty  years.  One-half  interest  was  bought 
in  1892  for  $2,400.  She  is  valued  in  1898 
by  owners,  harbormaster,  and  commissioner 
at  $4,600.  The  Lola  was  purchased  "at  a 
cheap  price,"  according  to  the  owner,  in 
1887.  The  valuation  of  some  of  the  other 
smacks  is  above  the  price  said  to  have  been 
paid  for  them  in  earlier  years. 

In  the  case  of  the  Espana  it  appears  that 
she  was  about  fourteen  years  ola,  and  cost, 
when  built.  $10,000.  She  is  valued  by  the 
owners  and  harbormaster,  agreeing  as  usual, 
at  $9,000.  The  commissioner  adopts  this 
valuation.  Yet  it  appears  that  the  vessel 
was  resold  to  the  owners  for  $2,500. 
Whether  this  price  was  a  fair  value  or  not, 
and  the  owners  would  not  give  more,  the 
result  of  the  sale  was  that  they  had  their 
boat  back  again.  It  is  apparent,  therefore, 
that  their  actual  loss  was  only  what  they 
had  to  pay  to  get  it,  the  loss  from  detention 
of  the  boat,  and  any  wear  and  tear  and 
changes  that  it  had  undergone  in  the  mean- 
time. In  a  case  of  the  present  kind,  it 
would  be  goinff  beyond  the  requirements  of 
justice  into  Uie  realm  of  very  doubtful 
technicalities  to  disregard  the  fact  that  .the 
vessel  got  hsjcSk,  because  it  was  due  to  a  sub- 
sequent transaction  with  a  stranger.  There 
is  some  evidence  that  the  same  thing  hap- 
pened in  some  or  all  of  the  other  cases.  See 
The  Lively,  1  Gall.  315,  321,  Fed.  Cas.  No. 
8,403. 

The  fish  are  allowed  for  at  the  highest 
price  in  Havana  during  the  blockade,  which 
is  too  high  a  rate,  and  interest  was  charged 
at  8  per  cent,  there  being  no  reason  ap- 
parent for  charging  more  than  6,  if  inter- 
est  was  allowed.  See  Lincoln  v.  Clafltn,  7 
Wall.  132,  139,  19  L.  ed.  106,  109;  The 
Amalia,  34  L.  J.  Adm.  N.  S.  21 ;  Straker  ▼. 
Hartland,  2  Hem.  ft  M.  570;  Fratter  v.  Btps- 
low  Carpet  Co.  141  Mass.  126,  4  N.  B.  620. 
These  are  details,  but  they  show  what  is 
manifest  throughout,  that  the  owners'  de- 
mands have  be^  accepted  without  discrim- 
ination, on  evidence  which  does  not  justify 
the  result. 

We  think  that  we  have  said  enough  to 
show  that  a  revision  of  the  findings  is  neoee- 
sary.  It  seems  to  us  better  that  this  revi- 
sion should  take  place  in  the  district  court 
rather  than  *be  attempted  by  us.  Whether[468] 
further  evidence  shall  be  taken  we  leave  to 
the  parties  and  to  that  court. 

Decrees  reversed,  and  cases  remanded  for 
further  proceedings  in  accordance  with  this 
opinion. 
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TEXAS  ft  PACIFIC  RAILWAY  COMPANY, 

Plff.  in  Err., 

ABE  BEHYMER. 

(See  8.  C.  Reporter's  ed.  468-471.) 

Master  and  servant — assumption^  of  rish— 
standard  of  care— instructions, 

1.  The  risk  of  Injury  from  a  sudden  bump  or 
Jerk  In  tbe  management  of  a  freight  train  is 
not,  as  a  matter  of  law,  assumed  by  a  brake- 
man  standing,  in  obedience  to  orders,  upon 
the  icy  roof  of  a  car  in  such  train. 

B.  Whether  a  freight  train  was  handled  with 
ordinary  care,  snd  not  whether  it  was  luundled 
in  the  usual  and  ordinary  way,  is  the  test  by 
which  to  determine  the  Usbility  of  a  railroad 
company  for  injuries  received  by  a  brakeman 
because  of  a  sudden  bump  or  Jerk  while  he 
was  standing,  in  obedience  to  orders,  on  the 
icy  roof  of  a  car  In  such  train. 

8.  An  instruction  that  It  was  the  duty  of  an  In- 
jured employee  to  submit  to  all  treatment 
that  a  reasonably  prudent  person  would  have 
submitted  to.  In  order  to  improve  his  condi- 
tion, and  that  his  employer  was  liable  for  no 
damages  which  might  have  been  prevented  by 
reasonable  care.  Is  not  objectionable  as  au- 
thorizing the  inference  that  ns  a  prudent  man 
the  employee  might  have  postponed  recovery 
from  his  injury  to  recovery  of  damages. 

[No.  224.] 

Argued  March  tO,  April  6,  190S.    Decided 

ApHl  to,  1905. 

IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit  to 
review  a  iudsment  which  affirmed  a  judg- 
ment of  the  Circuit  Court  for  the  Eastern 
District  of  Texas  in  favor  of  plaintiff  in  an 
acUon  for  personal  injuries,  brought  by  an 
employee  against  a  ndlroad  company.  Af- 
firmed. 

See  same  ease  below»  60  C.  0.  A.  106,  118 
Fed.  35. 

The  facta  are  stated  in  tbe  opinion. 

Mr,  David  D.  Dvmoaa  argued  tbe  cause, 
and,  witb  Messrs.  John  F,  Dtllon  and  Wins- 
loir  S.  Pierce,  filed  a  brief  for  plaintiff  io 
error: 

Bebjrnier  was  burt  solely  by  ezpoeure  to 
\n  assumed  risk. 

Central  R.  d  Bkg.  Oo.  v.  Sims,  80  Qa.  749, 
r  S.  £.  176;  Rutledge  y.  iftssourt  P.  R.  Oo, 
110  Mo.  312,  19  S.  yy.  38;  Davis  v.  BaUi- 
more  d  0.  R.  Oo.  152  Pa.  314,  25  Atl.  498; 
CMveston^  H.  d  8.  A.  R.  Co.  v.  Lempe,  59 
Tex.  19 ;  Fisher  v.  Southern  P.  R.  Oo.  89  CaL 
399»  26  Pac  894;  International  d  G.  N.  R. 
Co.  V.  Turner,  3  Tex.  Civ.  App.  487,  23  S.  W. 
146 ;  Oalveston,  H.  d  S.  A.  A.  Co,  v.  Arispe, 
81  Tex.  517,  17  S.  W.  47. 

The  charge  should  not  have  confined  tbe 
jury  to  a  consideration  of  what  ordinarily 


Srudent  persons  would  or  would  not  bava 
one. 
Fisher  v.  Southetm  P.  R.  Co.  89  Cal.  399, 

26  Pae.  894;  Dweis  ▼.  Baltimore  d  0,  R.  Co. 
152  Pa.  314,  25  AtL  498;  Rutledge  v.  ifis- 
sowri  P.  R.  Co.  110  Mo.  312,  19  S.  W.  38; 
Central  R,  d  Bkg,  Co.  v.  Sims,  80  Ga.  749,  7 
S.  E.  176;  Oalveston,  H,  d  S.  A,  R.  Oo.  ▼. 
Arispe,  81  Tex.  517,  17  8.  W.  47. 

Mr,  Ooae  Johnson  argued  tbe  cause  and 
filed  a  brief  for  defendant  in  error: 

It  was  tbe  duty  of  the  master,  knowing 
tbe  peril  of  its  servant,  to  use  reasonable 
care  to  avoid  injuring  bim. 

Missouri  P.  R.  Oo.  v.  Watts,  63  Tex.  552. 

The  duty  of  tbe  master  to  tbe  servant  is  a 
varying  one,  to  be  measured  by  tbe  circum- 
stances of  tbe  case,  tbe  danger  to  the  em- 
ployee, and  tbe  consequences  to  follow  from 
a  failure  to  exercise  care. 

Wabash  R.  Co.  v.  McDaniels,  107  U.  S.  454, 

27  L.  ed.  605,  2  Sup.  Ct.  Rep.  932;  Hough  y, 
Texas  d  P.  R.  Co.  100  U.  S.  213,  25  L.  ed. 
^\2\Wabash  R.  Oo.  v.  McDwniels,  107  U.  8. 
454,  27  L.  ed.  605,  2  Sup.  Ct.  Rep.  932; 
Texas  d  P.  R.  Co.  v.  Archihaid,  170  U.  S. 
671,  42  L.  ed.  1191,  18  Sup.  Ct  Rep.  777; 
Pantear  v.  Tilly  Foster  Iron  Min,  Oo.  99  K. 
Y.  368,  2  N.  £.  24 ;  Hosio  v.  Chioago,  R.  I.  d 
P.  R.  Co.  75  Iowa,  683,  37  N.  W.  963;  Balti- 
more  d  0.  R.  Co.  v.  Rou>€m,  104  Ind.  94,  3  K. 
E.  627;  Little  Rock  d  Ft.  S.  R.  Co.  v.  Voss 
(Ark.)  18  S.  W.  172;  MissouH  P.  R.  Co.  v. 
Watts,  63  Tex.  552;  Jforon  v.  Harris,  63 
Iowa,  390,  19  N.  W.  278;  Pauok  v.  St.  Louis 
Dressed'Beef  Provision  Co.  159  Mo.  467,  61 
S.  W.  806;  LoZor  v.  Chicago,  B.  d  I.  R.  Oo. 
52  111.  401,  4  Am.  Rep.  616;  Chicago  Drop 
Forge  d  Foundry  Co.  v.  Van  Dam,  149  HI. 
337,  36  N.  E.  1024;  Jones  v.  Lake  Shore  d 
M.  S,  R.  Co.  49  Mich.  573,  14  N.  W.  551; 
Colorado  Electric  Co.  v.  Lubbers,  11  Colo. 
505,  19  Pac.  479;  1  Bailey,  Personal  Injuries 
Relating?  to  Master  &  Servant,  SS  463,  467, 
471,  473,  537,  578a;  Buswell,  Personal  In- 
juries, SS  207,  211. 

The  court  having  fully  instructed  tbe  jury 
that  it  was  Bebymer's  dut^  to  use  reasona- 
ble care  to  have  his  injuries  healed  and  to 
submit  to  reasonable  surgical  operation,  the 
law  of  tbe  case  was  fully  given,  and  as  fav- 
orably to  plaintiff  in  error  as  could  be  de- 
manded. 

Qulf,  C.  d  S.  F.  R.  Co.  V.  McMannewitz, 
70  Tex.  76,  8  S.  W.  66;  Cooper  v.  Dallas,  83 
Tex.  242,  18  8.  W.  565. 

Tbe  servant  does  not  assume  tbe  risk  aris- 
ing from  the  negligence  of  the  master,  and  no 
custom  on  the  part  of  the  master  could  jus- 
tify bis  negligence. 

Hosic  V.  Chicago,  R,  I,  d  P.  R.  Co.  75 
Iowa,  683,  37  N.  W.  963.  See  also  Baltimore 
d  0.  d  0,  R,  Oo,  V.  Rowan,  104  Ind.  94,  3 
N.  E.  627 ;  Moron  v.  Harris,  63  Iowa,  390,  19 
N.  W.  278;  Chicago,  M,  d  St,  P.  R.  Co.  v. 
Ross,  112  U.  S.  377,  28  L.  ed.  787,  5  Sup.  Ct 


NoTB. — On  a  servant's  assumption  of  rtsk-^ 
aee  PIdcock  v.  Union  P.  R.  Co.  (Utali)  1  L.  B. 
A.  181,  and  note;  Fy>Iey  v.  Pettee  Bfach.  Works 
<Mas8.)  4  L.  E.  A.  51,  and  note;  Banter  v. 
New  York,  O.  A  W.  R.  Co.  (N.  Y.)  6  L.  R.  A. 
246,  and  note;  Georgia  P.  R.  Co.  v.  Dooly  (Qa.) 
180  V.  8.         U.  S.,  Book  47. 


12  L.  E.  A.  842,  and  note.  And  see  notes  to 
Kehler  v.  Schwenk  (Pa.)  18  L.  E.  A.  874; 
Howard  v.  Delaware  A  H.  Canal  Co.  (C.  C.  IK 
Vt)  6  L.  R.  A.  76;  Southern  P.  Co.  v.  Beley, 
88  L.  ed.  U.  S.  391 ;  and  Chesapeake  A  O.  R. 
Co.  V.  Hennessey,  88  C.  C.  A.  814. 
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Rep.  184;  Northern  P.  R.  Co.  v.  Teeter,  11 
C.  C.  A.  832,  27  U.  8.  App.  316,  63  Fed.  527; 
Canadian  P,  R,  Co.  v.  Johnston,  25  L.  R.  A. 
470,  8  C.  C.  A.  687,  26  U.  S.  App.  85,  61  Fed. 
738 ;  Northern  P.  R.  Co.  v.  Charlesa,  2  C.  C. 
A.  380,  7  U.  8.  App.  359,  51  Fed.  562;  Union 
P.  R.  Co.  Y.  O'Brien,  1  C.  C.  A.  854,  4  U.  S. 
App.  221,  40  Fed.  538;  Cheatham  v.  Red 
Rtver  Line,  66  Fed.  249;  Southern  P.  R.  Co. 
V.  Lafferty,  6  C.  C.  A.  474,  16  U.  S.  App.  193, 
67  Fed.  636;  Cleveland,  C.  C.  d  8t.  L.  R.  Co. 
V.  Brown,  6  C.  C.  A.  142,  18  U.  S.  App.  10, 
66  Fed.  807;  Chicago,  R.  I.  d  P.  R.  Co.  v. 
Btahley,  11  C.  C.  A.  88.  27  U.  S.  App. 
167,  62  Fed.  363;  Southerland  v.  JTorth- 
em  P.  R.  Co.  43  Fed.  646 ;  Texas  C.  R.  Co.  v. 
Fnusicr  (Tex.  Civ.  App.)  34  S.  W.  664; 
Texas  d  P.  R.  Co.  v.  Eherheart,  91  Tex.  324, 
43  S.  W.  510;  International  d  G.  N.  R.  Co. 
V.  Doyle,  49  Tex.  190;  Brotcn  v.  Sullivan,  71 
Tex.  476,  10  S.  W.  288;  Oulf,  C.  d  S.  F.  R. 
Co.  V.  SxUxphant,  70  Tex.  624,  8  S.  W.  673 ; 
Southern  P.  R.  Co.  v.  Aylward,  79  Tex.  675, 
16  8.  W.  697. 

The  opinion  of  the  court  was  delivered  by 
Mr.  Justice  Holmes t 

This  is  an  action  for  personal  injuries, 
brought  by  an  employee  affainst  a  railroad 
company.  It  was  tried  in  the  circuit  court, 
where  the  plaintiff  had  a  verdict.  It  then 
was  taken  to  the  circuit  court  of  appeals  on 
£460] a  writ  of  error  and  bill  of  exceptions*by  the 
company,  and  now  is  brought  here  on  a  fur- 
ther writ  of  error,  the  company  beins^  a 
United  States  corporation.  A  ji^ood  deal  of 
the  ar|(ument  for  the  railroad  is  devoted  to 
disputing  the  testimonv  of  the  plaintiff  be- 
low and  arguing  that  the  verdict  was  excess- 
ive, but  of  course  we  have  nothing  to  do 
with  that.  New  York,  L.  E.  d  W.  R.  Co.  v. 
Winter,  143  U.  S.  60,  76,  36  L.  ed.  71,  80, 
12  Sup.  Ct.  Rep.  356;  Lincoln  v.  Pou>er,  161 
U.  S.  430,  38  L.  ed.  224,  14  Sup.  Ct.  Rep. 
387.  We  must  assume  the  most  favorable 
statement  of  the  plaintiff's  case  to  be  true, 
unless  some  particular  request  for  instruc- 
tions makes  it  necessary  to  deal  with  con- 
flicting evidence.  That  statement  may  be 
made  in  a  few  words. 

Behymer  had  been  in  the  employ  of  the 
company  as  a  brakeman  about  three  months. 
On  February  7,  1899,  at  Big  Sandy,  in 
Texas,  he  was  ordered  by  the  conductor  of  a 
local  freight  train  to  get  up  on  some  cars 
standing  on  a  aiding  and  let  off  the  brakes, 
so  that  the  engine  might  move  them  to  the 
main  track  and  add  them  to  the  train.  The 
tops  of  the  cars  were  covered  with  ice,  as  all 
concerned  knew.  He  obeyed  orders;  the  en- 
gine picked  up  the  cars,  moved  to  the  main 
track,  and  stopped  suddenly.  The  cars  ran 
forward  to  the  extent  of  the  slack  and  back 
again,  as  they  were  moving  up  hill.  The 
jerk  upset  Beliymer's  balance,  the  bottom  of 
his  trousers  caught  in  a  projecting  nail  in 
the  running  board,  and  he  was  thrown  be- 
tween the  cars.  It  is  true  that  the  jury 
might  have  drawn  a  different  conclusion 
from  his  evidence,  or  have  disbelieved  it  in 
essential  points,  but  they  also  were  at  liber- 
ty to  find,  as  they  must  be  taken  to  have 
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found,  that  the  foregoing  statement  is  true. 
The  car  belonged  to  another  road,  but  was  in 
the  charge  of  the  defendant  company,  and, 
according  to  the  statement  of  the  counsel  for 
the  plaintiff  in  error,  had  been  inspected  be- 
fore the  accident,  although  we  should  have 
doubted  whether  the  testimony  meant  to  go 
so  far.  Behymer  based  his  claim  upon  neg- 
ligence in  stopping  the  cars  so  suddenly  with 
knowledge  of  his  position  and  the  slippery 
condition  of  the  roof  of  the  car,  and  upon 
the  projection  of  the  nail,  which  increased 
the  danger  and  contributed  to  his  fall.  It 
should  be  added  that,  by  a  statute  of  Texas, 
if  there  was  neglipjence,  the  fact  that  it  was 
the  •negligence  of  a  fellow  servant  was  not [470] 
a  defense.  Tex.  Gen.  Laws  1807,  Special 
Session,  chap.  6,  8  1;  2  Sayles's  Tex.  Civil 
Stat.  1807,  art.  4560f. 

The  fundamental  error  alleged  in  the  ex- 
ceptions to  the  charge  is  that  the  court  de- 
clined to  rule  that  the  chance  of  such  an  ac- 
cident as  happened  was  one  of  the  risks  that 
the  plaintiff  assumed,  or  that  the  question 
whether  the  defendant  was  liable  for  it  de- 
pended on  whether  the  freight  train  was 
handled  in  the  usual  and  ordinary  way.  In- 
stead of  that,  the  court  left  it  to  the  jury  to 
say  whether  the  train  was  handl^  with  or- 
dinary care ;  that  is,  the  care  that  a  person 
of  ordinary  prudence  would  use  under  the 
same  circumstances.  This  exception  needs 
no  discussion..  The  charge  embodied  one  of 
the  commonplaces  of  the  law.  What  usual- 
ly is  done  may  be  evidence  of  what  ought  to 
be  done,  but  what  ought  to  be  done  is  fixed 
by  a  staindard  of  reasonahle  pruderce,  wheUi- 
er  it  usually  is  complied  with  or  not  Wa- 
bash R.  Co.  V.  McDaniels,  107  U.  S.  454,  27 
L.  ed.  005,  2  Sup.  Ct.  Rep.  932.  No  doubt 
a  certain  amount  of  bumping  and  jerking  is 
to  be  expected  on  freight  trains,  and,  umier 
ordinary  circumstances,  cannot  be  com- 
plained of.  Yet,  it  can  be  avoided,  if  neces- 
sary, and  when  the  particular  and  known 
condition  of  the  train  makes  a  sudden  bump^ 
obviouslv  dangerous  to  those  known  to  be  on 
top  of  the  cars,  we  are  not  prepared  to  sar 
that  a  jury  would  not  be  warranted  in  find- 
ing that  an  easy  stop  is  a  duty.  If  it  was 
negligent  to  stop  as  the  train  did  stop,  the 
risk  of  it  was  not  assumed  by  the  plaintiff. 
Texas  d  P.  R.  Co.  v.  Archibald,  170  U.  8. 
666,  672,  42  L.  ed.  1188,  1191,  18  Sup.  Ot 
Rep.  777. 

However,  the  plaintiff  did  not  rely  on  the 
management  of  the  train  alone.  The  pro- 
jecting nail  was  another  element  in  his  case. 
The  jury  were  instructed  with  regard  to 
that,  that  the  railroad  company  was  not  lim^ 
ble  unless  there  was  a  nail  there  improperly 
projecting,  and  a  reasonable  inspection 
would  have  discovered  and  remedied  the  de- 
fect. The  car  was  in  the  custody  of  the 
company.  There  is  no  suggestion  that  the 
company  had  not  had  an  opportunity  to  in- 
spect, and  the  contrary  was  assumed  by  a 
request  for  instructions  on  the  part  of  the 
company.  Indeed,  as  we  have  said,  its  coun- 
sel interprets  the  evidence  as  meaning  that 
the  car  had  been  inspected  before  *tJie  aeei-[471] 
dent.    It  is  not  pressed  that  there  was  error 

180  U.S. 
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United  Statcs  y.  Sweet. 
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on  this  point.  See  Mackin  r.  Boston  d  A, 
K.Co.  135  Mass.  201,  46  Am.  Kep.  456; 
Olynn  v.  Central  R,  Co.  175  Mass.  510,  512, 
56  N.  E.  698.  The  jury  were  instructed 
properly  on  the  subject  of  assumption  of 
riaks  and  contributory  negligence,  and  we 
think  it  unnecessary  to  deal  more  specifical- 
ly with  this  part  of  the  case. 

It  was  arp^d  that  Behymer  had  aggra- 
▼tted  the  injuiy  by  refusing  proper  surgical 
treatment.  With  regard  to  this  the  jury 
were  instructed  in  substance,  but  at  more 
length,  that  it  was  his  duly  to  submit  to  all 
treatment  that  a  reasonably  prudent  person 
would  have  submitted  to,  in  order  to  im- 
prove his  condition,  and  that  no  damages 
could  be  allowed  which  might  have  been  pre- 
vented by  reasonable  care.  It  is  suggested 
that,  as  a  prudent  man,  he  might  have  post- 
poned recovery  from  his  injury  to  recovery 
of  damages.  The  instructions  plainly  ex- 
cluded such  a  view.  The  argument  hardlj- 
is  serious.  We  have  examined  all  the  mi- 
nute criticisms  on  the  rulings  and  refusals 
to  rule,  and  discover  no  error.  We  deem  it 
imiiecessary  to  answer  them  in  greater  de- 
taiL 

Judgment  affirmed. 


UNITED  STATES,  Appt., 

V. 

JOHN  C.  SWEET. 

(See  S.  C.  Reporter's  ed.  471-474.) 

Army — travel  pay  to  discharged  offUnsr  — 
e/feet  of  departmental  owtetrnotion  of 
statute. 

The  settled  practice  of  the  War  Department  to 
deny  an  officer  discharged  at  his  own  request 
the  travel  pay  and  commutation  of  subsist- 
ence from  the  place  of  discharge  to  the  place 
of  enrollment,  allowable  by  U.  S.  Rev.  Stat. 
I  1289  (U.  S.  Comp.  Stat.  1901,  p.  915),  as 
tmended  by  the  act  of  February  27,  1877, 
chap.  69  (19  Stat,  at  L.  243,  244),  "when  an 
officer  Is  discharged  from  the  service  except 
by  way  of  punishment  for  an  offense,*'  Is  not 
■0  clearly  erroneous  as  to  justify  the  courts 
in  construing  such  provision  as  including  a 
discharge  on  resignation. 

[No.  236.] 

Argued  and  submitted  April  15,  190S,    De- 
cided ApHl  27,  190S. 

APPEAL  from  the  Court  of  Claims  to  re- 
view a  judgment  awarding  travel  pay 
^d  commutation  of  subsistenoe  to  an  officer 
in  the  Volunteer  Army  of  the  United  States 
honorably  discharged  on  his  resignation. 
Reversed. 
The  facts  are  stated  in  the  opinion. 

>iOTB.  —  On  construction  of  statutes  —  see 
;otet  to  Riggs  V.  Palmer  (N.  Y.)  5  L.  R.  A. 
^0 :  United  SUtea  v.  Saunders,  22  L.  ed.  U.  S. 
"30:  Halliard  v.  Lawrence,  14  L.  ed.  U.  S.  925 ; 
•Dd  Blake  v.  National  City  Bank,  23  L.  ed.  U. 
8.  119. 
189  V.  8. 


Assistant   Attorney   General  Pradt   and        * 
Mr.  Franklin  W.  Collina  submitted  tha 
cause  for  appellant. 

Mr.  George  A.  King  argued  the  cause, 
and,  with  Mr.  William  B.  King,  filed  a  brief 
for  appellee. 

For  contentions  of  counsel,  see  their  brief 
as  reported  in  United  States  v.  Bamett,  post^ 
908. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  case  comes  here  by  appeal  from  a 
judgment  of  the  court  of  claims  in  favor 
of  the  petitioner,  Sweet.  The  petitioner  was 
a  second  lieutenant  of  volunteers  in  the 
United  States  Army,  tendered  his  resigna- 
tion, and  was  honorably  discharged  on  Oc- 
tober 15,  1898.  He  was  mustered  into  the 
service  at  St.  Paul,  Minnesota,  his  resi- 
dence being  Minneapolis.  The  place  of  his 
discharge  was  Camp  Meade,  Pennsylvania. 
He  was  not  furnished  transportation  or  sub- 
sistence, but  returned  to  his  residence  at  his 
own  expense,  and  later  brought  this  petition 
to  recover  travel  pay  and  commutation  of 
subsistence  under  Rev.  Stet.  S  1280  (U.  S. 
Comp.  Stat.  1901,  p.  915),  as  amended  by 
the  act  of  February  27,  1877,  chap.  09  ( 19 
Stet.  at  L.  243,  244).  That  section  allows 
the  items  demanded  **  when  an  officer  is  dis- 
charged from  the  service,  except  by  way  of 
punishment  for  an  offense."  The  question 
whether  the  stetute  extends  to  cases  like 
the  present  has  been  before  this  court  twice, 
but  has  not  been  decided  authoritatively. 
In  one  case  the  court  was  equally  divided 
{United  States  v.  Price,  No.  CO,  December 
Term,  1870;  8.  C,  4  Ct.  CI.  164)  ;  in  the 
other,  the  decision  went  off  upon  another 
point  {United  States  v.  Thornton,  160  U.  S. 
654,  40  L.  ed.  570,  16  Sup.  Ct.  Rep.  415; 
S.  C,  27  a.  CI.  342). 

It  is  admitted  that  the  settled  practice  of 
the  War  Department  and  of  the  Treasury 
has  been  to  deny  the  allowances  claimed 
when  an  officer  or  soldier  is  discharged  at 
his  own  request,  for  his  own  pleasure  or  con- 
venience^ Whitmeyer,  3  Decisions  of  the 
Comptroller  of  the  Treasury,  397,  398; 
Weber,  Id.  640;  5  Id.  113,  117;  Id.  939, 
941;  Bridges,  Second  Comptroller's  Letter 
•Book,  vol.  18,  p  184;  Weevtl,  Id.  vol.  26,  p.  [473] 
296.  The  weight  of  a  contemporaneous  and 
long-continued  construction  of  a  stetute  by 
those  charged  with  its  execution  is  well  rec- 
ognized in  cases  open  to  reasonable  doubt. 
United  States  v.  Johnston,  124  U.  S.  236, 
253,  31  L.  ed.  389,  396,  8  Sup.  Ct.  Rep.  446; 
United  States  v.  Finnell,  185  U.  S.  236,  244, 
46  L.  ed.  890,  893,  22  Sup.  Ct.  Rep.  633. 
But  it  is  said  that  in  this  case  the  langua^ 
of  the  stetute  admite  of  no  doubt.  It  is 
argued  that  the  words  "except  by  way  of 
punishment  for  an  offense  "  exclude  the  im- 
plication of  other  exceptions  to  the  rule. 
Some  force  was  attributed  also  to  the 
amendment  to  the  Revised  Stetutes,  which 
substituted  for  **  honorably  discharged  from 
the  service  "  the  present  words  "  discharged 
from  the  service,  except  by  way  of  punish- 
ment for  an  offense."    The  change,  however, 
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is  merely  a  reeurrenoe  to  the  language  of  the 
earlier  statutes  under  which  the  practice  of 
the  War  Department  srew  up,  so  that  no 
particular  weight  can  be  given  to  that. 

The  words  '^discharged  from  the  service, 
«xcept  by  way  of  punishment  for  an  offense  " 
are  found  in  the  acts  of  March  3,  1799  (1 
8tat.  at  L.  755,  chap.  48,  |  25) ;  March  16, 
1802  (2  SUt.  at  L.  137,  chap.  9,  |  24); 
January  11,  1812  ^2  Stat,  at  L  674,  chap. 
14,  S  22,  U.  S.  Comp.  Stat.  1901,  p.  915) ; 
and  January  29,  1813  (2  Stat,  at  L.  796, 
chap.  16,  I  15,  U.  S.  Comp.  Stat.  1901,  p. 
D15).  See,  further,  the  acts  of  April  12, 
1808  (2  Stat,  at  L.  483,  chap.  43,  S  5,  U.  S. 
Comp.  Stat.  1901,  p.  874);  March  3,  1815 
(3  Stat,  at  L.  225,  chap.  79,  §  4) ;  July  22, 
1861  (12  Stat,  at  L.  260,  chap.  9,  S  5) ;  July 
29,  1861  (12  Stat,  at  L.  280,  chap.  24,  |  4) ; 
June  20,  1804  ( 13  Stat,  at  L.  145,  chap.  145; 
I  8,  U.  S.  Comp.  Stat  1901,  p.  915) ;  March 
16,  1890  (29  Stat,  at  L.  03,  chap.  59,  U.  S. 
Comp.  Stat.  1001,  p.  917);  June  7,  1900 
<31'  Stat,  at  L.  708,  chap.  860,  U.  S.  Comp. 
SUt  1001,  p.  917;  February  8,  1001,  (31 
6Ut  at  L.  762.  chap.  342,  U.  S.  Comp.  Stat 
1901,  p.  018).  The  phrase,  '<  honorably  dis- 
charged,'' seems  first  to  have  appeared  in 
the  Revised  Statutes,  and  to  have  been 
amended  back  to  the  ancient  form  in. three 
years.  Except  for  that  short  intervening 
time,  the  allowance  of  travel  pay  and  com- 
mutation of  subsistence  has  gone  on  under 
the  early  words  and  the  practical  construc- 
tion of  them  to  which  we  have  referred. 

It  follows  that  the  only  question  is 
whether  the  meaning  of  the  long-used 
phrase  is  too  clear  for  almost  equally  long- 
established  practice  to  control.  It  seems  to 
us  not  to  be  so.  It  is  quite  true  that  in  the 
military  service  the  word  '*  discbarge '*  is 
the  word  applied  to  an  order  ending  the 
f  474]  service  oi  an  oiBcer  at  *his  own  request  But 
in  other  connections  it  conveys  the  notion  of 
a  movement  beginning  with  the  superior, 
and  more  or  less  adverse  to  the  object;  as, 
for  instance,  when  we  speak  of  dis<iharginff 
a  servant  Usually  it  is  a  slightly  discred- 
iting verb.  If  it  is  taken  in  its  T^rdinary 
meaning  here,  the  exception  in  case  of  a  dis- 
charge by  way  of  punishment  raises  no  diffi- 
culty, bemuse  a  discharge  on  resignation  is 
not  within  the  meaning  of  the  principal 
clause.  The  course  of  the  departments  has 
amounted  to  no  more  than  interpreting  the 
word  in  this  exact  sense. 

Enlisted  men  are  given  similar  allowances 
by  I  1200  (U.  S.  Comp.  Stat  1901,  p.  916) 
and  the  earlier  statutes  cited.  By  the  act  of 
June  7,  1900,  chap.  860  (31  Stat  at  L.  708, 
U.  S.  Comp.  Stat  1901,  p.  917),  when  the 
Secretary  of  War,  in  the  exercise  of  his  dis- 
cretion, has  directed  the  discharge  **  of  any 
•nlisted  men  .  .  .  and  the  orders  .  .  . 
stated  that  such  enlisted  men  were  entitled 
to  travel  pay,"  such  order  is  to  be  sufficient 
authority  for  payment  of  the  allowances 
under  |  1290  (U.  S.  Comp.  Stat  1901,  p. 
^16).  This  recognizes  that  it  is  usual  to 
atAte  in  the  order  whether  the  soldier  is  en- 
titled to  travel  pay  or  not,  and  seems  to  ao- 
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cept  existing  practices  as  they  are.  It  has 
no  effect  upon  the  cases  before  us  further 
than  as  another  slight  indication  of  the  un- 
derstanding in  the  service.  But,  taking 
everything  into  account,  we  are  not  prepared 
to  overturn  the  long-estaUished  understaod- 
ing  of  the  departments  oharged  with  the  «B- 
ecution  of  the  law. 
Judgment  reverted. 


UNITED  STATES,  Aj^pt, 

PETER  W.  BARNETT. 

(See  S.  C.  Reporter's  ed.  474.) 

Army  —  travel  pay   to  diecharged  eoldier. 

An  enlisted  man  In  the  Volanteer  Army  of  the 
United  States,  who  has  been  discharged  on  his 
own  application.  Is  not  entitled  to  recover  the 
travel  pay  and  commutation  of  subsistence 
from  the  place  of  his  discharge  to  the  place 
of  his  enrollment,  which  are  allowable  by  U. 
8.  Bev.  Stat,  i  1290  (U.  S.  Comp.  Stat.  1001, 
p.  01<&),  when  discharged  from  the  service  ex- 
cept by  way  of  punishment  for  an  offense. 

[No.  236.] 

Argued  and  aubmitted  April  15,  190S,    D^ 
cidcd  April  27,  190S. 

APPEAL  from  the  Court  of  Claims  to  re- 
view a  judgment  allowing  travel  pay 
iuid  commutation  of  subsistence  to  an  en- 
listed man  in  the  Volunteer  Army  of  the 
United  States,  discharged  on  his  own  appli- 
cation.    Reversed. 

Solicitor  General  Pradt  and  Mr,  Fraak* 
lin  W*  Oollias  submitted  the  eaose  for  ap- 
pellant: 

It  has  been  uniformly  held  l^  the  War  De- 
partment and  by  the  accounting  olBcers  of 
the  government,  for  a  period  of  at  least  sev- 
enty years,  that  where  an  officer's  or  soldier's 
convenience  is  consulted,  by  resignation  or 
otherwise,  on  his  leaving  the  service  he  for- 
feits his  traveling  allowances. 

6  Compt.  Dec.  941;  5  Compt  Dec.  117;  S 
Compt.  Dec  397,  at  p.  640. 

Contemporaneous  construction  of  a  stat- 
ute by  those  charged  with  its  exeeutioo, 
where  that  construction  has  for  many  years 
controlled  the  conduct  of  publio  affairs,  is 
entitled  to  great  weight;  and  the  court  will 
not  disregard  or  overturn  the  same,  except 
for  cogent  reasons,  and  said  construction  is 
shown  to  be  clearly  erroneom. 

Rogers  v.  Ooodwin,  2  Mass.  476 ;  Mid^cof 
Co,  V.  Eaton,  183  U.  8.  609,  46  L.  ed.  353,  22 
Sup.  Ct.  Rep  261 ;  United  Btatee  r.  Finnell, 
185  U.  S.  230,  46  L.  ed  890,  22  Sup.  Ct  Bep. 
633. 

A  construction  under  sudi  drenmstanees 
becomes  established  law. 

Hahn  v.  United  Statee,  107  U.  &  402,  27 
L.  ed.  527,  2  Sup.  Ct  Rep.  494;  United 
States  V.  Pugh,  99  U.  S.  265,  25  L.  ed.  322; 
Edwards  v.  Darhy,  12  Wheat  210,  6  L.  ed. 
604;  United  States  r.  Alexander,  12  Wall. 
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177,  20  L.  ed.  381;  Pcabody  r.  Btark,  16 
Wall.  240,  21  L.  ed.  311;  Smythe  v.  Fiake, 
23  Wall.  374,  23  L.  ed.  47 ;  United  States  v. 
Moore,  95  U.  S.  760,  24  L.  ed.  588. 

The  contemporaneous  construction  and  im- 
memorial usage  of  the  pay  and  other  depart- 
ments, in  connection  with  the  construction 
and  administration  of  the  statute  in  ques- 
tion, has  continued  for  nearly  three  quarters 
of  a  century  without  interruption  or  disturb- 
ance by  the  courts. 

Price  y.  United  States,  4  Ct.  01.  164; 
Thornton  v.  United  States,  27  Ct.  CI.  342. 

Mr,  Oeorse  A.  Kins  argued  the  cause, 
and,  with  Mr.  William  B.  King,  filed  a  brief 
for  appellee: 

The  right  of  an  oflScer  who  left  the  sendee 
on  his  own  application  was  regarded  as 
stronger  than  that  of  an  officer  discharged 
at  the  instance  of  the  government. 

Sherburne  v.  United  States,  16  Ct.  01.  491. 

A  soldier  discharged  for  general  unworthi- 
ness  is  to  receive  his  travel  allowances. 

Kingsley  v.  United  States,  24  Ct.  01.  219, 
138  U.  S.  87,  33  L.  ed.  896,  11  Sup.  Ct.  Rep. 
286. 

Long-continued  contemporaneous  oonstnio- 
tion  can  control  only  where  the  language  of 
the  statute  is  so  doubtful  or  obscure  as  to  be 
open  to  construction,  and  that  construction 
has  been  acquiesced  in  without  question. 
Both  of  these  elements  are  wanting  in  the 
present  case. 

Fairbmnk  v.  VnUed  States,  181  U.  8.  283, 
45  L.  ed.  862,  21  Sup.  Ot  Rep.  648. 

Mr.  Justice  Holmas  delivered  the  o^bk- 
ion  of  the  court: 

This  is  the  case  of  an  enlisted  man  who 
makes  a  claim  similar  to  the  above,  under 
Rev.  Stat.  |  1290  (U.  S.  Comp.  SUt.  1901, 
p.  916),  as  amended.  He  was  discharged  on 
nis  own  application,  and  the  order  of  dis- 
charge stated  that  he  was  not  entitled  to 
travel  pay.  The  fore^ing  reasoning  also 
governs  this  case. 

Judgment  reversed. 


(475]  *  JACKSON  W.  GILES,  Jppl., 

V, 

E.  JEFF  HARRIS,  William  A.  Gunter,  Jr., 
and  Charles  B.  Teastey,  Board  of  Regia- 
trars  of  Montgomery  County,  Alabama. 

(See  8.  C  Reporter's  ed.  476-504.) 

Jurisdiction  of  eireuii  court — amount  in  dis* 
puts— -objection  not  raised  below — direct 
appeal  from  circuit  court— ewtent  of  re- 
view not  affected  by  certificate — equity — 
compelling  registration  under  unlawful 
acts — inadequacy  of  reliefs-civil  rights, 

1.    The  absence  of  averments.  In  a  Mil  In  a  cir- 


cuit coart  of  the  United  States,  showing  that 
the  Jurisdictional  amount  was  In  dispute,  la 
not  available  on  an  appeal  to  the  Qupreme 
Court  of  the  United  States,  which  raises  the- 
questlon  of  the  jurisdiction  of  the  lower 
court  on  another  ground,  where  no  objection 
to  the  omission  of  sach  allegations  was  made* 
In  that  court. 

2.  The'  Jurisdiction  of  the  Supreme  Court  of 
the  United  States  to  consider  the  whole  casa 
on  a  direct  appeal  from  a  circuit  court  taken 
under  the  act  of  March  8,  1891,  chap.  617,  % 
5  (26  Stat,  at  L.  827,  U.  S.  Comp.  Stat  1001» 
p.  549),  In  a  case  In  which  a  state  constitu- 
tion Is  claimed  to  ylolate  the  Constitution  of 
the  United  States,  cannot  be  narrowed  to  a 
rcTlew  of  the  question  of  the  Jurisdiction  of 
the  circuit  court  as  a  court  of  the  Unlte<l 
States,  by  a  certificate  of  the  circuit  Judge 
which  raises  that  single  question. 

8.  The  scope  of  the  Suitable  Jurisdiction  of 
the  Federal  courts  was  not  extended  beyond 
what  was  an  appropriate  subject-matter  for 
equitable  relief  according  to  existing  stand- 
ards, by  the  proTlslon  of  U.  S.  Rct.  Stat.  I 
1979  (U.  S.  Comp.  Stat.  1901,  p.  1202).  that 
eyery  person  who.  under  color  of  state  IcgUla- 
tlon.  subjects,  or  causes  to  be  subjected,  nny 
dtlsen  of  the  United  States  to  the  depriva- 
tion of  any  rights,  privileges,  or  Immnnltica 
secured  by  the  Federal  Constitution  and  lawa 
shall  be  liable  to  the  party  Injured  *in  an  ac- 
tion at  law.  suit  In  equity,  or  other  appropri- 
ate proceeding  for  redress.'* 

4.  Equity  will  not  compel  a  county  board  of 
reglstrara  to  enroll  a  negro  on  the  voting 
lists  as  a  duly  qualified  voter,  under  the  reg- 
istration provisions  of  Ala.  Const,  art.  8» 
where  the  main  object  of  the  bill  Is  to  have^ 
these  registration  provisions,  upon  which  the- 
rlght  to  register  Is  founded,  declared  void  a» 
a  fraud  upon  the  Federal  Constitution  because 
of  discrimination  against  negroes,  since.  If 
that  Is  the  character  of  these  provisions,  tho> 
court  will  not  require  ofllclals  to  proceed  to 
act  under  them. 

6.  The  Inadequacy  of  the  relief  which  can  b» 
afforded  by  Its  decree  will  preclude  a  court 
of  equity  from  compelling  a  county  board  of 
reglstrara  to  enroll  a  negro  upon  the  voting 
lists,  whera  the  refusal  to  register  him  Is  al- 
leged to  be  a  part  of  a  general  scheme  by  the 
white  population  of  the  state,  and  the  state 
Itself,  to  disfranchise  a  large  part,  If  not  all, 
of  the  negroes  within  the  state. 

[No.  493.] 

Submitted    February    th,    190S.      Decided 

ApHl  £7,  190S. 

APPEAL  from  tba  Circuit  Court  of  tb* 
United  States  for  the  Middle  District  of 
Alabama  to  review  a  decree  wbidi  dismissed^ 
for  want  of  jurisdiction,  a  bill  in  equity  to 
compel  the  board  of  registrars  of  Montgom- 
ery coun^  to  enroll  a  negro  upon  tbe  voting 
lists.  Affirmed. 
The  facta  are  stated  in  the  opinioa. 


Nora.— At  to  jurisdUftion  of  United  States 
circuit  court  as  dependent  u  n  amount — see 
Aner  v.  Lombard,  19  C.  C.  A.  72.  and  note; 
Myera  v.  Murray.  N.  4  Co.  (C.  C.  S.  D.  Iowa)  11 
Lt.  R.  A.  216.  and  note.  And  see  notes  to  Rob- 
erts V.  Lewis,  86  L.  ed.  U.  S.  679:  and  Ten- 
nent-StrlblIng  Shoe  Co.  v.  Roper,  86  C.  C.  A. 
405. 

On  direct  review  im  the  United  States  Bu- 
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prems  Oowrt  of  circuit  and  district  court  fudg^ 
menu — see  note  to  Owln  v.  United  States,  49 
L.  ed.  U.  a  741. 

Oft  equitable  furisdiciion  im  protection  of  olHt 
rights  see  note  to  State  4&  rek  Cochraa  t. 
WInten  (Kan.).  10  L.  B.  A.  <n6. 

That  equity  will  not  aid  an  ieMaoral  or  itta» 
gal  act  ass  note  to  Rlgfs  ▼.  FalsMr,  6  L.  B.  A. 
844. 
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J/r.  WUf ord  H.  Smitb  mibmitted  the 
cause  for  appellant: 

Coinrts  of  equity  have  iurisdiction  to  grant 
relief  against  the  threatened  deprivation  of 
riglits  guaranteed  under  the  14th  and  15th 
amendments. 

HoU  V.  Indiana  Mfg,  Co,  176  U.  S.  68,  44 
L.  ed.  374,  20  Sup.  Ct.  Rep.  272. 

This  is  not  a  suit  brought  to  enforce  a 

Eolitical  right,  but  a  civil  right  guaranteed 
y  the  Constitution  of  the  United  States. 
Nor  is  it  sought  in  this  action  to  control  the 
exercise  of  any  political  functions  of  the 
state  of  Alabama,  since  no  state  has  the 
right,  nor  have  its  officers  the  right,  to  de- 
prive any  person  of  the  equal  protection  of 
the  law  or  of  his  right  to  vote,  on  account 
of  his  race  and  color  or  previous  condition  of 
servitude. 

Onited  States  v.  Reese,  92  U.  S.  214,  23  L. 
ed.  563;  Orecn  V.  Mills,  30  L.  R.  A.  90,  16  G. 
C.  A.  510,  25  U.  S.  App.  383,  69  Fed.  852; 
United  States  v.  Cruikshank,  92  U.  S.  542, 
23  L.  ed.  588. 

Equity  alone  has  the  power  to  anticipate 
and  prevent  a  threatened  injury,  where  dam- 
ages would  be  insufficient  or  the  wrong  ir- 
reoarable 

Re  Lennon,  166  U.  S.  548,  41  L.  ed.  1110, 

17  Sup.  Ct.  Rep.  658;  Vioksburg  Waterworks 
Co,  V.  Vickshurg,  185  U.  S.  65,  46  L.  ed.  808, 
22  Sup.  Ct.  Rep.  585. 

The  question  of  the  constitutionality  of  a 
state  Constitution  was  the  principal  matter 
'  presented  to  the  circuit  court  for  decision, 
and  the  bill  of  complaint  being  disn^issed  on 
demurrer,  an  appeal  from  that  ruling  brings 
the  whole  case  before  this  court  for  decision, 
notwithstanding  the  certification  of  the  ques- 
tion of  jurisdiction  by  the  circuit  court. 

UoIAsh  T.  Roff,  141  U.  S.  661,  35  L.  ed. 
893,  12  Sup.  Ct,  Rep.  118;  Eomer  v.  United 
States,  143  U.  S.  578,  36  L.  ed.  269,  12  Sup. 
Ct.  Rep.  522;  Holder  v.  Aultman,  M.  d  Co, 
169  U.  S.  81,  42  L.  ed.  669,  18  Sup.  a.  Rep. 
269;  Scott  v.  Donald,  165  U.  S.  58,  41  L.  ed. 
632,  17  Sup.  Ct.  Rep.  2G5;  Penn  Mut  L,  Ins. 
Co,  V.  Austin,  168  U.  S.  685,  42  L.  ed.  626, 

18  Sup.  Ct.  Rep.  223;  Whitten  v.  Tomlinson, 
160  U.  S.  231,  40  L.  ed.  406,  16  Sup.  Ct. 
Rep.  297. 

Mr.  W.  A.  Oimter  submitted  the  cause 
for  appellees: 

The  right  to  be  admitted  to  registration  as 
an  elector,  which  is  sought  to  be  enforced 
in  this  case,  is  purel;^  political,  and  therefore 
beyond  the  jurisdiction  of  a  court  of  equity. 

Oreen  v.  Mills,  30  L.  R.  A.  90,  16  C.  C.  A. 
610.  25  U.  S.  App.  383,  69  Fed.  852;  Fletcher 
y.  Tuttle,  151  111.  41,  25  L.  R.  A.  143,  37  N. 
£.  683. 

The  appeal  should  be  dismissed  because  it 
is  impossible  for  the  appellate  court,  if  it 
should  decide  the  case  in  favor  of  the  plain- 
tiB,  to  grant  him  any  effectual  relief. 

MUls  V.  Green,  159  U.  S.  651,  40  L.  ed. 
293,  16  Sup.  Ct.  Rep.  132. 

[48S1  *Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

This  is  a  bill  in  equity  brought  hj  a 
colored  man,  on  behalf  of  himself  "and  on 
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behalf  of  more  than  five  thousand  negroes, 
citizens  of  the  county  of  Montgomery,  Ala- 
bama, similarly  situated  and  circumstanced 
as  himself,"  against  the  board  of  re^strars 
of  that  county.  The  prayer  of  the  bill  is  in 
substance  that  the  defendants  may  be  re- 
quired to  enroll  upon  the  voting  lists  tb« 
name  of  the  plaintiff  and  of  all  other  Quali- 
fied members  of  his  race  who  applied  for 
registration  before  August  1,  1902,  and 
were  refused,  and  that  certain  sections  of  the 
(institution  of  Alabama,  viz.,  S§  180,  181, 
183,  184,  185,  186,  187,  and  186  of  article  8, 
may  be  declared  contrary  to  the  14th  and 
1 5th  Amendments  of  the  Constitution  of  the 
United  States,  and  void. 

The  allegations  of  the  bill  may  be  summed 
up  as  follows:  The  plaintiff  is  subject  to 
none  of  the  disqualifications  set  forth  in  tlie 
Constitution  of  Alabama  and  is  entitled  to 
vote, —  entitled,  as  the  bill  plainly  means, 
under  the  Constitution  as  it  is.  He  applied 
in  March,  1902,  for  ref^stration  as  a  voter, 
and  was  refused  arbitrarily  on  the  ground  of 
his  color,  together  with  large  numbers  of  oth- 
er duly  qualified  negroes,  \vnile  all  white  men 
were  registered.  The  same  thing  was  done 
all  over  the  state.  Under  §  187  of  article 
8  of  the  Alabama  Constitution,  persons  reg- 
istered before  January  1,  1903,  remain  elc<^ 
ors  for  life  unless  they  become  disqualified 
by  certain  crimes,  etc.,  while  after  that  date 
severer  tests  come  into  play  which  would 
exclude,  perhaps,  a  large  part  of  the  black 
race.  Therefore  by  the  refusal  the  plaintiff 
and  the  oiher  negroes  excluded  wtre  de- 
prived, not  only  of  their  vote  at  an  election 
which  has  taken  place  since  the  bill  was 
filed,  but  of  the  peiTuanent  advantage  in- 
cident to  registration  before  1903.  The 
white  men  generally  are  registered  for  good 
under  the  easy  test,  and  the  black  men  are 
likely  to  be  kept  out  in  the  future  as  in  the 
past.  This  refusal  to  register  the  blacks 
was  part  of  a  general  scheme  to  disfranchise 
them,  to  which  the  defendants  and  the  state 
itself,  according  to  the  bill,  were  parties. 
The  defendants  accepted  their  oflSce  for  the 
purpose  of  carrying  out  the  scheme.  The 
*part  taken  by  the  state,  that  is,  by  the [483) 
white  population  which  fromed  the  Consti- 
tution, consisted  in  shaping  that  instrument 
so  OS  to  give  opportunity  and  eitect  to  the 
wholesale  fraud  which  has  been  practised. 

The  bill  sets  forth  the  muU^rial  sections 
of  the  state  Constitution,  the  general  plan 
of  which,  leaving  out  details,  is  as  follows: 
By  S  178  of  article  8,  to  entitle  a  person  to 
vote  he  must  have  resided  in  the  state  at 
least  two  years,  in  the  county  one  year,  and 
in  the  precinct  or  ward  three  months,  im- 
mediately preceding  the  election,  have  paid 
his  poll  taxes,  and  have  been  duly  registered 
as  an  elector.  By  §  182  idiots,  insane  per- 
sons, and  those  convicted  of  certain  crimes 
are  disqualified.  Subject  to  the  foregoing, 
bv  I  180,  before  1903  the  following  mala 
citizens  of  the  state,  who  are  citizens  of  the 
United  States,  were  entitled  to  register, 
viz.:  First.  All  who  had  served  honorably 
in  the  enumerated  wars  of  the  United  States, 
including  those  on  either  side  in  the  "war 

180  V.  8. 


1902. 


Gnjcs  y.  Hasiob. 


488-485 


between   the   states."     Second.   All   lawful 
descendants  of  persona  who  served  honor- 
ably in  the  enumerated  wars  or  in  the  war 
of  the  Revolution.    Third.  "All  persons  who 
are  of  good  character  and  who  understand 
the  duties   and   obligations   of   citizenship 
under  a  republican  form  of  government.'' 
As  we  have  said,  according  to  the  allegations 
of  the  bill,  this  part  of  the  Constitution,  as 
practically  administered  and  as  intended  to 
be  administered,  let  in  all  whites  and  kept 
out  a  large  part,  if  not  all,  of  the  blacks, 
and  those  who  were  let  in  retained  their 
ri^ht  to  vote  after  1903,  when  tests  which 
might  be  too  severe  for  many  of  the  whites 
as  well  as  the  blacks  went  iato  effect.    By 
f  181,  after  January  1,  1903,  only  the  fol- 
lowing   persons    are    entitled    to    register: 
First.  Those  who  can  read  and  write  any  ar- 
ticle  of   the    Constitution    of    the    United 
States  in  the  English  language,  and  who 
either  are  physically  unable  to  work  or  have 
been  regularly  engaged  in  some  lawful  busi- 
ness for  the  greater  part  of  the  last  twelve 
months,  and  those  who  are  unable  to  read 
and  write  solely  because  physically  disabled. 
Second.  Owners  or  husbands  of  owners  of  40 
acres  of  land  in  the  state,  upon  which  they 
reside,  and  owners  or  husbands  of  owners 
of  real  or  personal  estate  in  the  state  as- 
I84]sessed  for  taxation  at  $300  •or  more,  if  the 
taxes  have  been  paid,  unless  under  contest. 
By  §  183  only  persons  qualified  as  electors 
can  take  part  in  any  method  of  party  ac- 
tion.    By  §  184  persons  not  registered  are 
disquali^ed  from  voting.    By  §  185  an  elec- 
tor whose  vote  is  challenged  shall  be  re- 
quired to  swear  that  the  matter  of  the  chal- 
lenge is  untrue  before  his  vote  shall  be  re- 
ceived.   By  §  18tt  the  legislature  is  to  pro- 
vide for  registration  after  January  1,  1903, 
the  qualifications  and  oath  of  the  registrars 
are  prescribed,  the  duties  of  registrars  be- 
fore that  date  are  laid  down,  and  an  appeal 
is  given  to  the  county  court  and  supreme 
court  if  registration  is  denied.     There  are 
further  executive  details  in  §  187,  together 
with  the  above-mentioned  continuance  of  the 
effect  of  registration  before  January  1,  1903. 
By  §  188,  after  the  last  mentioned  date,  ap- 
plicants for  registration  may  be  examined 
under  oath  as  to  where  they  have  lived  for 
the  last  five  years,  the  names  by  which  they 
have  been  known,  and  the  names  of  their 
employers.     This,  in  brief,  is  the  system 
which  the  plaintiff  asks  to  have  declared 
void. 

Perhaps  it  should  be  added  to  the  fore- 
going statement  that  the  bill  was  filed  in 
September,  1902,  and  all^d  the  plaintiff's 
desire  to  vote  at  an  election  coming  off  in 
November.  This  election  has  gone  by,  so 
that  it  is  impossible  to  give  specific  relief 
with  regard  to  that.  But  we  are  not  pre- 
pared to  dismiss  the  bill  or  the  appeal  on 
that  ground,  because  to  be  enabled  to  cast 
a  vote  in  that  election  is  not,  as  in  Mills  v. 
Oreen,  159  U.  S.  651,  657,  40  L.  ed.  293,  295, 
16  Sup.  Ct.  Rep.  132,  the  whole  object  of 
the  bill.  It  is  not  even  the  principal  object 
of  the  relief  sought  by  the  plaintiff.  The 
principal  object  of  that  is  to  obtain  the  per- 
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manent  advantages  «f  registration  as  of  a 
date  before  1903. 

The  certificate  of  the  circuit  judge  raises 
the  single  question  of  the  jurisdiction  of  the 
court.  The  plaintiff  contends  that  this 
jurisdiction  is  given  expressly  by  Rev.  Stat. 
§629,  cl.  16  (U.  S.  Comp.  Stat.  1901,  p. 
50C),  coupled  vfith  Rev.  Stat.  §  1979  (U.  S. 
Comp.  Stat.  1901,  p.  1262),  which  provides 
that  every  person  who,  under  color  of  a 
state  **  statute,  ordinance,  regulation,  cus- 
tom, or  usage,"  "  subjects,  or  causes  to  be 
subjected,  any  citizen  of  the  United  States 
or  other  person  within  the  jurisdiction 
thereof  to  the  deprivation  of  any  rights, 
privileges,  •or  immunities  secured  by  the  [485] 
Constitution  and  laws,  shall  be  liable  to  the 
party  injured  in  an  action  at  law,  suit  in 
equity,  or  other  proper  proceeding  for  re- 
dress." 

We  assume,  as  was  assumed  in  Holt  v. 
Indiana  Mfg.  Co,  176  U.  S.  68,  72,  44  L.  ed. 
374,  370,  20  Sup.  Ct.  Rep.  272,  that  §  1979 
has  not  been  repealed,  and  that  jurisdiction 
to  enforce  its  provisions  has  not  been  taken 
away  by  any  later  act.  But  it  is  suggested 
that  the  circuit  court  was  right  in  its  rul- 
ing that  it  had  no  jurisdiction  as  a  court  of 
the  United  States,  because  the  bill  did  not 
aver  threatened  damage  to  an  amount  ex- 
ceeding .$2,000.  It  is  true  that  by  the  act  ., 
of  August  13,  1888,  chap.  866,  §  1  (25  SUt  .  , 
at  L.  433,  434),  the  circuit  courts  are  given 
cognizance  of  suits  of  a  civil  nature,  at 
common  law  or  in  equity,  arising  under  the 
Constitution  or  laws  of  the  United  States, 
in  which  the  matter  in  dispute  exceeds  the 
sum  or  value  of  $2,000.  We  have  reco<?nized, 
too,  that  the  deprivation  of  a  man's  political 
and  social  rights  properly  may  be  alleged  to 
involve  damage  to  that  amount,  capable  of 
estimation  in  money.  Wiley  v.  Sinkler^  179 
U.  S.  58,  45  L.  ed.  84,  21  Sup.  Ct.  Rep.  17 ; 
Strafford  V,  Templeton,  185  U.  S.  487,  46  L. 
ed.  1005,  22  Sup.  Ct.  Rep.  783.  But,  assum- 
ing that  the  allegation  should  have  been 
made  in  a  case  like  this,  the  objection  to  its 
omission  was  not  raised  in  the  circuit  court, 
and,  as  it  could  have  been  remedied  by 
amendment,  we  think  it  unavailing.  The 
certificate  was  made  alio  intuitu.  There  is 
no  pecuniary  limit  on  appeals  to  this  court 
under  8  5  of  the  act  of  1891,  chap.  517;  26 
Stat,  at  L.  820,  828  (U.  S.  Comp.  Stat.  1901, 
p.  549);  The  Paqucte  Bahana,  175  U.  S. 
677,  683,  44  L.  ed.  320,  322,  20  Sup.  Ct.  Rep. 
290;  and  we  do  not  feel  called  upon  to  send 
the  case  back  to  the  circuit  court  in  order 
that  it  might  permit  the  amendment.  In 
Mills  V.  Qreen,  169  U.  S.  651,  40  L.  ed.  293, 
16  Sup.  Ct.  Rep.  132,  30  L.  R.  A.  90,  16  C. 
C.  A.  5l6,  26  U.  S.  App.  383,  69  Fed.  852, 
no  notice  was  taken  of  the  absence  of  an 
allegation  of  value  in  a  case  like  this. 

We  assume  further,  for  the  purposes  of 
decision,  that  f  1979  extends  to  a  depriva- 
tion of  rights  under  color  of  a  state  consti- 
tution, although  it  might  be  argued  with 
some  force  that  the  enumeration  of  "stat- 
ute, ordinance,  reflation,  custom,  or  us- 
age" purposely  is  confined  to  inferior 
sources  of  law.    On  these  assumptions  we 
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are  not  prepared  to  say  that  an  action  at 
law  could  not  be  maintained  on  the  facts  al- 
leged in  the  bill.  Therefore,  we  are  not  pre- 
pared to  say  that  the  decree  should  be  af- 

[486]  Armed  *on  the  ground  that  the  subject-mat- 
ter is  whollr  beyond  the  jurisdiction  of  the 
circuit  court.  Btniih  v.  McKay,  161  U.  S. 
855,  358,  359,  40  L.  ed.  731,  732,  10  Sup.  Ct. 
Bep.  400. 

Although  the  certificate  relates  onlv  to  the 
Jurisdiction  of  that  court  as  a  court  of  the 
United  States,  yet,  as  the  ground  of  the  bill 
is  that  the  Constitution  of  Alabama  is  in 
contravention  of  the  Constitution  of  the 
United  States,  the  appeal  opens  the  whole 
case  under  the  act  oi  1891,  chap.  517,  I  5 
(?•(  Stat,  at  L.  827,  U.  S.  Comp.  Stat  1901, 
p.  549).  The  plaintiff  had  the  right  to  ap- 
peal directly  to  this  court.  The  certificate 
was  unnecessary  to  found  the  jurisdiction  of 
this  court,'  and  could  not  narrow  it.  As  the 
case  properly  is  here,  we  proceed  to  consider 
the  substance  of  the  complaint. 

It  seems  to  us  impossible  to  grant  the 
equitable  relief  which  is  asked.  It  will  be 
observed,  in  the  first  place,  that  the  language 
of  f  1979  does  not  extend  the  sphere  of 
equitable  jurisdiction  in  respect  of  what 
shall  be  held  an  appropriate  subject-matter 
for  that  kind  of  relief.  The  words  are, 
"shall  be  liable  ts  the  party  injured  in  an 
action  at  law,  suit  in  squi^,  or  other  proper 
proceeding  for  redress.'^  They  allow  a  suit 
In  e€[uity  only  when  that  is  the  proper  pro- 
ceeding for  redress,  and  they  refer  to  exist- 
ing standards  to  determine  what  is  a  proper 
proceeding.  The .  traditional  limits  of  pro- 
ceedings in  equity  have  not  embraced  a  rem- 
edy for  political  wrongs.  Cfreen  v.  Mills, 
80  L.  R.  A.  90,  16  C.  C.  A.  516,  25  U.  S.  App. 
883,  69  Fed.  852.  But  we  cannot  forget  that 
we  are  dealing  with  a  new  and  extraordinary 
situation,  and  we  are  unwilling  to  stop  short 
of  the  final  considerations  which  seem  to  us 
to  dispose  of  the  case. 

The  difliculties  which  we  cannot  overcome 
are  two,  and  the  first  is  this:  The  plaintiff 
alleges  that  the  whole  registration  scneme  of 
the  Alabama  Constitution  is  a  fraud  upon 
the  Constitution  of  the  United  States,  and 
asks  us  to  declare  it  void.  But,  of  course, 
he  could  not  maintain  a  bill  for  a  mere  dec- 
laration in  the  air.  He  does  not  try  to  do 
so,  hut  auks  to  be  registered  as  a  party  qual- 
ified under  the  void  instrument.  If,  then, 
we  accept  the  conclusion  which  it  is  the 
chief  purpose  of  the  bill  to  maintain,  how 
can  we  make  the  court  a  party  to  the  unlaw- 
ful scheme  by  accepting  it  and  adding  an- 
other voter  to  its  fraudulent  lists?  If  a 
white  man  came  here  on  the  same  general 

(487]*allegations,  admitting  his  sympathy  with 
the  plan,  but  alleging  some  special  prejudice 
that  had  kept  him  off  the  list,  we  hardly 
should  think  it  necessary  to  meet  him  with 
a  reasoned  answer.  But  the  relief  cannot 
be  varied  because  we  think  that  in  the  fu- 
ture the  particular  plaintiff  is  likely  to  try 
to  overthrow  the  scneme.  If  we  accept  the 
plaintiff's  allegations  for  the  purposes  of  his 
case,  he  cannot  complain.  We  must  accept 
or  reject  them.  It  is  impossible  simply  to 
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shut  our  ^es,  put  the  plaintiff  on  the  liats^ 
be  they  honest  or  fraudulent,  and  leave  the 
determination  of  the  fundamental  question 
for  the  future.  If  we  have  an  opinion  that 
the  bill  is  right  on  its  face,  or  if  we  are  un- 
decided, we  are  not  at  liberty  to  •— ""tt  it 
to  be  wrong  for  the  purposes  of  decision.  It 
seems  to  us  that  unless  we  are  prepared  to 
sav  that  it  is  wrong,  that  all  its  principal 
allegations  are  immaterial,  and  that  the  reg- 
istration plan  of  the  Alabama  Constitution 
is  valid,  we  cannot  order  the  plaintiff's  name 
to  be  registered.  It  is  not  an  answer  to 
say  that  if  all  the  blacks  who  are  qualified 
according  to  the  letter  of  the  instrument 
were  registered,  the  fraud  would  be  cured* 
Tn  the  first  place,  there  is  no  probability 
that  any  way  now  is  open  by  which  more 
than  a  few  could  be  registered;  but,  if  all 
could  be,  the  difficulty  would  not  be  over- 
come. If  the  sections  of  the  Constitution 
concerning  registration  were  illegal  in  their 
inception,  it  would  be  a  new  doctrine  in  con- 
stitutional law  that  the  original  invalid!^ 
could  be  cured  by  an  administration  which 
defeated  their  intent.  We  express  no  opin- 
ion as  to  the  alleged  fact  of  their  uncons^- 
tutionality  beyond  saying  that  we  are  not 
willing  to  assume  that  they  are  valid,  in 
the  face  of  the  allegations  and  main  object 
of  the  bill,  for  the  purpose  of  granting  the 
relief  which  it  was  necessary  to  pray  in 
order  that  that  object  should  be  secured. 

The  other  diflkulty  is  of  a  different  sort, 
and  strikingly  reinforces  the  argument  that 
equity  cannot  undertake  now,  any  more  than 
it  has  in  the  past,  to  enforce  political  rights, 
and  also  the  suggestion  that  state  con&tn- 
tions  were  not  left  unmentioned  in  f  1979 
by  accident.  In  determining  whether  a  court 
of  equity  can  take  jurisdiction,  one  of  the 
first  questions  is  what  it  can  do  to  enforce 
any  order  that  it  may  make.  This  is  al- 
leged *to  be  the  conspiracy  of  a  state,  al-[488) 
though  the  state  is  not  and  could  not  be 
made  a  party  to  the  bill.  Hans  v.  LouUi* 
ana,  134  U.  S.  1,  83  L.  ed.  842,  10  Sup.  Ct 
Rep.  504.  The  circuit  court  has  no  consti- 
tutional power  to  control  its  action  by  any 
direct  means.  And  if  we  leave  the  state  oat 
of  consideration,  the  court  has  as  little  prac- 
tical power  to  deal  with  the  people  of  the 
state  in  a  body.  The  bill  imports  that  the 
great  mass  of  the  white  population  intends 
to  keep  the  blades  from  voting.  To  meet 
such  an  intent  something  more  than  order- 
ing the  plaintiff's  name  to  be  inscribed  upon 
the  lists  of  1902  will  be  needed.  If  the  con- 
spiracy and  the  intent  exist,  a  name  on  ik 
piece  of  paper  will  not  defeat  them.  Unless 
we  are  prepared  to  supervise  the  voting  in 
that  state  by  officers  of  the  court,  it  seems 
to  us  that  all  that  the  plaintiff  could  get 
from  equity  would  be  an  empty  form. 
Apart  from  damages  to  the  individual,  re- 
lief from  a  great  political  wrong,  if  done, 
as  alleged,  by  the  people  of  a  state  and  the 
state  itself,  must  be  given  by  them  or  by 
the  legislative  and  political  department  of 
the  government  of  the  United  States. 

Decree  affirmed. 
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Mr.  Jottioe  Brewer  dissenting: 

I  sm  unsble  to  concur  in  either  the  opin- 
ion or  judgment  in  this  case.  The  single 
Question  is  whether  the  circuit  court  of  Sie 
Fnited  States  had  jurisdiction.  Accepting 
the  statement  of  facts  in  the  opinion  of  the 
nujori^  as  suflSdentlj  full,  it  appears  that 
the  plaintiff  was  entitled  to  a  place  on  the 
permanent  registry  and  was  denied  it  by  the 
defendants,  the  board  of  renstrars  in  the 
county  in  which  he  lived.  No  one  was  al- 
lowed to  Yote  who  was  not  rc^tered.  He 
desired  to  vote  -at  the  coming  election  for 
representative  in  Congress.  He  was  de- 
prived of  that  right  by  the  action  of  tiie  de- 
fendants. Has  the  circuit  court  jurisdiction 
to  redress  such  wrong?  It  is  conceded  that, 
because  of  the  permanence  of  the  registry, 
the  appeal  cannot  be  dismissed  under  MilU 
V.  Chreen,  159  U.  S.  651,  40  L.  ed.  293,  16 
Sup.  Ct.  Rep.  132,  for,  if  registco'ed  on  the 
permanent  registry,  the  plaintiff  can  vote  at 
all  future  elections. 

Whether  the  plaintiff's  remedy  was  at  law 
[480]  or  in  equity  cannot  *be  considered  on  this 
appeaL  It  was  so  decided  in  Btnith  v.  if  o- 
Kay,  161  U.  S.  355,  40  L.  ed.  731,  16  Sup. 
Ct.  Rep.  490,  the  authori^  of  which  is  not  m 
terms  denied  in  the  opinion  of  the  majority, 
although,  by  the  decision,  it  is  practically 
disregarded.  The  certificate  of  the  trial 
judge  stated  that  "the  only  question  consid- 
ered and  decided  by  the  court  in  dismissing 
the  bill  of  complaint  was  whether,  upon  the 
bill  and  demurrer  thereto,  a  case  is  present- 
ed of  which  this  court  has  jurisdiction  under 
the  Constitution  or  laws  of  the  United 
States." 

The  act  of  Con^ss  authorizing  appeals 
directly  from  the  circuit  courts  to  tiiis  court 
(20  Stat,  at  L.  827,  chap.  517,  U.  8.  Comp. 
Stat.  1901,  p.  549)  provides  that: 

'*In  any  case  in  which  the  jurisdiction  of 
the  court  is  in  issue;  in  such  cases  the  ques- 
tion of  jurisdiction  sJone  shall  be  certified  to 
the  Supreme  Court  from  the  court  below  for 
decision." 

[n  Smith  v.  McKay  we  said  (p.  358,  L.  ed. 
p.  732,  Sup.  Ct  Rep.  492) : 

"When  the  requisite  citizenship  of  the 
parties  appears,  and  the  subject-matter  is 
such  that  the  circuit  court  is  competent  to 
deal  with  it,  the  jurisdiction  of  that  court 
attaches,  and  whether  the  court  should 
sustain  the  complainant's  prayer  for  equit- 
able relief,  or  stiould  dismiss  the  bill  with 
leave  to  bring  an  action  at  law,  either  would 
be  a  valid  exercise  of  jurisdiction.  If  anv 
error  were  committed  in  the  exercise  of  sudh 
jurisdiction,  it  could  only  be  remedied  by  an 
appeal  to  the  circuit  court  of  appeals." 

Sec  also  Tucker  v.  McKay,  164  U.  S.  701,41 
L.  ed.  1180,  17  Sup.  Ct.  Rep.  1001;  Murphy 
v.  Colorado  Paving  Co,  166  U.  S.  719,  41  L. 
ed.  1188,  17  Sup.  Ct.  Rep.  997;  Bhcpard  v. 
Adams,  168  U.  S.  618,  622,  42  L.  ed.  602,  18 
Sup.  Ct.  Rep.  214 ;  Building  d  Loan  Aaco,  v. 
Price,  169  U.  S.  45,  42  L.  ed.  655,  18  Sup. 
Ct  Rep.  251,  in  which  we  said: 

'"The  complainant  appealed  to  this  court, 
which  apr>eal  was  allowed  and  granted  solely 
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upon  the  question  of  the  Jurisdiction  of  the 
eurenit  court,  and  that  question  alone  has 
been  certified.  Whether  tne  bill  shows  facta 
sulBeient  to  invoke  the  consideration  of  a 
court  of  equity  is  not  such  a  question  of  ji- 
risdiction  as  is  referred  to  in  the  judiciary 
act  of  March  3, 1891,  chap.  517,  and  we  have 
therefore  no  concern  with  that  question.'^ 
Blyihe  Co.  v.  Blythe,- 172  U.  S.  644,  43  L. 
ed.  1183,  19  Sup.  Ct  Rep.  873;  Blythe  v. 
Hinckley,  173  U.  S.  501,  506,  43  Xu  ed.  783,. 
785,  19  Sup.  Ct  Rep.  497,  499,  from  which  I 
quote:  "Appeals  or  writs  of  error  may  be 
tiAken  directly  from  the  circuit  courts  to  this 
court  in  *casee  in  which  the  jurisdiction  of  [400| 
those  courts  is  in  issue,  that  is,  their  juris- 
diction as  Federal  courts,  the  question  alone 
of  jurisdiction  being  certified  to  this  court. 
The  circuit  court  held  that  the  remedv  was 
at  law,  and  not  in  equitv.  That  conclusion 
was  not  a  decision  that  the  circuit  court  had 
no  jurisdiction  as  a  court  of  the  United 
States." 

A  still  more  significant  case  is  Huntington 
V.  Laidley,  176  U.  S.  668,  44  L.  ed.  630,  20 
Sup.  Ct.  Rep.  526.  In  that  case  proceedings 
had  been  had  in  the  courts  of  the  state  re- 
sulting in  a  final  determination  of  tiie  con- 
troverqr.  Subsequently  this  action  was  com- 
menced in  the  Federal  court,  and  the  fina( 
decision  of  the  state  courts  was  pleaded  aa 
ree  judicata.  The  circuit  court  dismissed 
the  suit  for  want  of  jurisdiction,  and  certi- 
fied the  (juestion  to  this  court.  I  thought  it 
was  sacrificing  substance  to  form  to  reverse- 
the  judffment  of  dismissal  when  it  was  ap- 

Sreht  uiat  the  controversy  had  been  settled 
the  decisions  in  the  state  court,  and,, 
erefore,  could  not  rightfully  be  relitigated 
in  the  Federal  court.  But  this  court  hdd 
that  the  only  question  to  be  considered  waa 
that  of  jurisdiction,  saying  (p.  679,  L.  ed. 
p.  635,  Sup.  Ct.  Rep.  p.  530) : 

''Under  the  circumstances  of  this  case,  the 
question  whether  the  proceedings  in  any  or 
all  of  the  suits,  at  law  or  in  equity,  in  the- 
state  court,  afforded  a  defense — either  by 
way  of  res  judicata,  or  because  of  any  con- 
trol acquired  by  the  state  court  over  the  sub> 
ject-matter — ^to  this  bill  in  the  circuit  court 
of  the  United  States,  was  not  a  question  af- 
fecting the  jurisdiction  of  that  court,  but 
was  a  question  affecting  the  merits  of.  the- 
cause,  and,  as  such,  to  oe  tried  and  deter- 
mined by  Uiat  court  in  the  exercise  of  its  ju- 
risdiction. The  circuit  court  of  the  United 
States  cannot,  by  treating  a  (question  of  mer- 
its as  a  question  of  jurisdiction,  enable  this 
court,  upon  a  direct  appeal  on  the  question 
of  jurisdiction  only,  to  oecide  the  question  of 
merits,  except  in  so  far  as  it  bears  upon  the 
question  whether  the  court  below  had  or  had 
not  jurisdiction  of  the  case.  In  any  aspect 
of  the  case,  the  decree  of  the  circuit  court  of 
the  United  States,  dismissing  the  suit  for 
want  of  jurisdiction,  must  be  reversed,  and 
the  cause  remanded  to  that  court  for  further 
proceedings  therein." 

Although  the  statute  and  these  decisions 
thus  expressly  limit  the  range  of  inquiry  on 
a  certificate  of  jurisdiction  to  the  question 
*of  jurisdiction,  it  is  held  that  because  there[401T 
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is  a  constitutional  question  shown  in  the 
pleading,  the  certificate  may  be  ignored  and 
the  entire  case  presented  to  this  court  for 
-consideration.  In  other  words,  although  the 
plaintiff,  by  his  method  of  appeal,  following 
4he  provisions  of  the  statute,  limited  the  in- 
quiry to  the  matter  of  jurisdiction,  this 
<K)urt  will  ignore  such  limit  and  treat  the 
<!a8e  as  coming  here  on  a  general  appeal, 
which  he  did  not  take.  This  conclusion 
^eems  to  jne  to  practically  destroy  the  stat- 
ute and  overrule  the  prior  decisions,  for  the 
jurisdiction  of  Federal  courts  primarily 
rests  on  the  Constitution  of  the  United 
States,  and  the  extent  of  their  jurisdiction  is 
determined  by  its  provisions.  Hence,  every 
-case  coming  up  on  a  certificate  of  jurisdic- 
tion may  be  held  to  present  a  constitutional 
question,  and  be  open  for  full  inquiry  in  re- 
spect to  all  matters  involved. 

Neither  can  I  assent  to  the  proposition 
that  the  case  presented  by  the  plaintiff's  bill 
is  not  strictly  a  legal  one  and  entitling  a 
party  to  a  judicial  hearing  and  decision. 
He  alleges  that  he  is  a  citizen  of  Alabama, 
entitled  to  vote;  that  he  desired  to  vote  at 
an  election  for  representative  in  Congress; 
that  without  registration  he  could  not  vote, 
and  that  registration  was  wrongfully  denied 
him  by  the  defendants.  That  many  others 
were  similarly  treated  does  not  destroy  his 
Tights  or  deprive  him  of  relief  in  the  courts. 
That  such  relief  will  be  given  has  been  again 
and  again  affirmed  in  both  national  and  state 
-courts. 

That  the  United  States  circuit'  court  has 
jurisdiction  of  an  action  like  this  seems  to 
me  to  result  inevitably  from  prior  decisions 
•of  this  court.  Without  stopping  to  notice 
in  detail  the  cases  of  Ea  parte  Siehold,  100 
U.  S.  371,  25  L.  ed.  717;  Eai  parte  Tar- 
brough,  110  U.  S.  C51,  28  L.  ed.  274,  4  Sup. 
Ct.  Rep.  162,  and  Re  Coy,  127  U.  S.  731,  32 
L.  ed.  274,  8  Sup.  Ct.  Rep.  1263,  in  which  the 
general  jurisdiction  of  Federal  courts  over 
matters  involved  in  the  election  of  national 
officers  is  affirmed,  I  refer  to  two  recent 
cases  which  bear  directly  upon  the  present 
question:  Wiley  v.  Sinkler,  179  U.  S.  68, 
45  L.  ed.  84,  21  Sup.  Ct.  Rep.  17,  was  an  ac- 
tion brought  in  the  circuit  court  of  the 
United  States  by  the  plaintiff  to  recover 
damages  of  an  election  board  for  wilfully  re- 
jecting his  vote  for  a  member  of  the  House 
of  Representatives.  We  held  that  the  court 
hud  jurisdiction,  and  said  (p.  64,  L.  ed.  p. 
88,  Sup.  Ct.  Rep.  p.  20) : 
{402]  *"This  action  is  brought  against  election 
officers  to  recover  damages  for  tlieir  rejec- 
tion of  the  plaintiff's  vote  for  a  member  of 
the  House  of  Representatives  of  the  United 
States.  The  complaint,  by  alleging  that  the 
plaintiff  was  at  the  time,  under  the  Consti- 
tution and  laws  of  the  state  of  South  Caro- 
lina and  the  Constitution  and  laws  of  the 
United  States,  a  duly  qualified  elector  of  the 
state,  shows  that  the  action  is  brought  un- 
der the  Constitution  and  laws  of  the  United 
States.  The  damages  are  laid  at  the  sum  of 
$2,600.  What  amount  of  damages  the  plain- 
tiff shall  recover  in  such  an  action  is  pecul- 
larlv  appropriate  for  the  determination  of  a 
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jury,  and  no  opinion  of  the  court  upon  that 
subject  can  justify  it  in  holding  that  the 
amount  in  controversy  was  insufficient  to 
support  the  jurisdiction  of  the  circuit  court. 
Barry  v.  Edmunds,  116  U.  S.  550,  29  L.  ed. 
729,  6  Sup.  Ct.  Rep.  501;  Scott  v.  Donald, 
165  U.  S.  58,  89,  41  L.  ed.  632,  638,  17  Sup. 
Ct.  Rep.  266;  Vance  v.  W,  A.  Vandercook 
Co.  170  U.  S.  468,  472,  42  L.  ed.  1111,  1113, 
18  Sup.  Ct.  Rep.  646;  North  American 
Tranap.  d  Trading  Co.  v.  Morrison,  178  U. 
S.  262,  267,  44  L.  ed.  1061,  20  Sup.  Ct.  Rep. 
869.  The  circuit  court,  therefore,  clearly 
had  jurisdiction  of  this  action,  and  we  are 
brought  to  the  consideration  of  the  other 
objections  presented  by  the  demurrer  to  the 
complaint.'' 

Again,  in  Stafford  r.  Templeton,  185  U. 
S.  487,  46  L.  ed.  1005,  22  Sup.  Ct.  Rep.  783, 
which,  like  the  former  case,  was  one  brought 
in  the  circuit  court  of  the  United  States  to 
recover  damages  for  the  alleged  wrongful  re- 
fusal by  the  defendants,  as  election  officers, 
to  permit  the  plaintiff  to  vote  at  a  national 
election  for  a  member  of  the  House  of  Rep- 
resentatives, it  was  held  that  the  court  had 
jurisdiction.  Here,  too,  we  said,  after  re- 
ferring to  Wiley  v.  Sinkler  (p.  492,  L.  ed. 
p.  1007,  Sup.  Ct.  Rep.  p.  786) : 

"It  is  manifest  from  the  context  of  the 
opinion  in  the  case  just  referred  to  that  the 
conclusion  that  the  cause  was  one  arising 
under  the  Constitution  of  the  United  States 
was  predicated  on  the  conception  that  the 
action  sought  the  vindication  or  protection 
of  the  right  to  vote  for  a  member  of  Con- 
gress,— a  right,  as  declared  in  Ea  parte  Tar- 
brough,  110  U.  S.  655,  664,  28  L.  ed.  276, 
278,  4  Sup.  Ct.  Kep.  152,  'fundamentally 
based  upon  the  Constitution  of  the  United 
States,  which  created  the  office  of  member  of 
Congress,  and  declared  that  it  should  be' 
elective,  and  pointed  out  the  means  of  ascer- 
taining who  should  be  electors.'  That  is  to 
say,  the  ruling  was  that  the  case  was  equally 
one  arising  under  the  Constitution  or  laws 
of  the  United  States,  whether  the  illegal  act 
complained  *of  arose  from  a  charsed  viola- [49S] 
tion  of  some  specific  provision  of  the  Consti- 
tution or  laws  of  the  United  States,  or  from 
the  violation  of  a  state  law  which  affected 
the  exercise  of  the  right  to  vote  for  a  mem- 
ber of  Congress,  since  the  Constitution  of 
the  United  States  had  adopted,  as  the  quali- 
fications of  electors  for  members  of  Congress* 
those  prescribed  by  the  state  for  electors  of 
the  most  numerous  branch  of  the  legislature 
of  the  state.  It  results  from  what  has  just 
been  said  that  the  court  erred  in  dismissing 
the  action  for  want  of  jurisdiction,  since  the 
right  which  it  was  claimed  had  been  unlaw- 
fully invaded  was  one  in  the  very  nature  of 
things  arising  under  the  Constitution  and 
laws  of  the  United  States,  and  that  this  in- 
hered in  the  very  substance  of  the  claim. 
It  is  obvious  from  an  inspection  of  the  cer- 
tificate that  the  court,  in  dismissing  for 
want  of  jurisdiction,  was  controlled  by  what 
it  deemed  to  be  the  want  of  merit  in  the 
averments  which  were  made  in  the  com- 
plaint as  to  the  violation  of  the  Federal 
right.    But,  as  ttie  very  nature  of  the  con-^ 
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troversy  was  Federal,  and,  therefore,  juris- 
^ction  existed,  whilst  the  opinion  of  the 
«>art  as  to  the  want  of  merit  in  the  cause  of 
action  might  have  furnished  ground  for  dis- 
missing for  that  reason,  it  afforded  no  suffi- 
cient ground  for  deciding  that  the  action 
was  not  one  arising  under  the  Constitution 
and  laws  of  the  United  States." 

It  seems  to  me  nothing  need  be  added  to 
these  decisions,  and,  unless  they  are  to.be 
considered  as  overruled,  they  are  decisive  of 
this  case. 

Mr.*  Justice  Brown  also  dissents. 

Mr.  Justice  Harlan,  dissenting: 

By  the  final  judgment  in  the  circuit  court 
the  bill  in  this  case  was  dismissed  for  want 
of  jurisdiction  to  entertain  it  and  for  want 
of  equity;  and  from  that  judgment  the 
plaintiflfs  prayed,  and  were  allowed,  an  ap- 
peal. 

Subsequently  an  order  was  made  by  the 
circuit  court,  certifying  that  the  only  ques- 
tion considered  and  decided  was  whether, 
upon  the  bill  and  demurrer,  a  case  was  pre- 
I94]9ented  of  *  which  it  had  jurisdiction  under 
the  Constitution  and  laws  of  the  United 
States. 

Although  the  case  involves  questions  of 
considerable  importance,  it  was  submitted 
here  without  oral  argument. 

Could  the  circuit  court  take  cognizance 
of  this  cause  consistently  with  the  act  of 
Congress  regulating  its  jurisdiction?  This 
is  naturally  the  fundamental,  if  not  the 
only,  question  in  the  case.  An  answer  to 
the  question  requires  a  reference  to  several 
acts  of  Congress,  including  the  judiciary  act 
of  August  13th,  1888,  correcting  that  of 
March  3d,  1887  [24  Stat,  at  L.  552,  chap. 
373,  U.  S.  Comp.  Stat.  1901,  p.  514],  25 
Stat,  at  L.  433,  chap.  866. 

Section  629  of  the  Revised  Statutes  (U.  S. 
Comp.  Stat.  1901,  p.  503)  enumerates  in 
subdivisions  the  cases  of  which  the  ciiicuit 
courts  of  the  United  States  may  take  orig- 
inal cognizance. 

In  subd.  1  of  that  section,  the  circuit 
courts  are  given  original  cognizance  **  of  all 
suits  of  a  civil  nature  at  common  law  or  in 
equity,  where  the  matter  in  dispute,  exclu- 
sive of  costs,  exceeds  the  sum  or  value  of 
■$500,  and  an  alien  is  a  party,  or  the  suit  is 
between  a  citizen  of  the  state  where  it  is 
brought  and  a  citizen  of  another  state;"  and 
in  subd.  2,  "  of  all  suits  in  equity,  where  the 
matter  in  dispute  exclusive  of  costs,  ex- 
ceeds the  sum  or  value  of  five  hundred  dol- 
lars, and  the  United  States  are  petitioners." 
Rev.  Stat.  §  629,  subdivs.  1  and  2  (U.  S. 
Comp.  Stat.  1901,  p.  503). 

By  the  16th  subdivision  of  that  section  it 
is  declared  that  the  circuit  courts  shall  have 
original  cognizance  "  of  all  suits  authorized 
I7  law  to  be  brought  by  any  person  to  re- 
dress the  deprivation,  under  color  of  any 
law,  statute,  ordinance,  regulation,  custom, 
or  usage  of  an^  state,  of  any  right,  privi- 
lege, or  inunumty  secured  by  the  Constitu- 
tion of  the  United  States  or  of  any  right  se- 
cured by  any  law  providing  for  equal  rights 
of  citi7en8  of  the  United  States,  or  of  all 
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persons  within  the  jurisdiction  of  the 
United  States."  The  matter  in  dispute  in 
such  suits  was  not  expressly  required  by 
the  Revised  Statutes  to  have  any  money  value. 

By  §  1979  of  the  Revised  Statutes  (U.  S. 
Corap.  Stat.  1901,  p.  1262),  title  24,  Civil 
Rights,  it  is  provided  that  *'  every  person 
who,  under  color  of  any  statute,  ordinance, 
regulation,  custom,  or  usage  of  any  state  or 
territory,  subjects,  or  causes  to  be  subjected, 
any  citizen  •of  the  United  States  or  other [495] 
person  within  the  jurisdiction  thereof  to  the 
deprivation  of  any  rights,  privileges,  or  im- 
munities secured  by  the  Constitution  and 
laws,  shall  be  liable  to  the  party  injured  in 
an  action  at  law,  suit  in  equity,-  or  other 
proper  proceeding  for  redress."  It  has  been 
said  that  this  section  as  well  as  subd.  16 
of  §  629  (U.  S.  Corap.  Stat.  1961,  p.  506) 
was  based  upon  the  1st  section  of  the  act  of 
April  20th,  18T1,  chap.  22  (17  Stat,  at  L. 
13),  entitled  "An  Act  to  Enforce  the  Pro- 
visions of  the  Fourteenth  Amendment  to  the 
Constitution  of  the  United  States,  and  for 
Other  Purposes."  Holt  v.  Indiana  Mfg.  Co. 
176  U.  S.  68,  70,  44  L.  ed.  374,  375,  20  Sup. 
Ct.  Rep.  272. 

Next  came  the  act  of  March  3d,  1875, 
which  provided  that  "  the  circuit  courts  of 
the  United  States  shall  have  original  cog- 
nizance, concurrent  with  the  courts  of  the 
several  states,  of  all  suits  of  a  civil  nature 
at  common  law  or  in  equity,  where  the  mat- 
ter in  dispute  exceeds,  exclusive  of  costs, 
the  sum  or  value  of  five  hundred  dollars, 
and  arisinj?  under  the  Constitution  or  laws 
of  the  United  States,  or  treaties  made,  or 
which  shall  be  made,  under  their  authority, 
or  in  which  the  United  States  are  plaintiffs 
or  petitioners,  or  in  which  there  shall  be  a 
controversy  between  citizens  of  different 
states  or  a  controversy  between  citizens  of 
the  same  state  claiming  lands  under  grants 
of  different  states,  or  a  controversy  between 
citizens  of  a  state  and  foreign  states,  citi- 
zens, or  subjects;  and  shall  have  exclusive 
cognizance  of  all  crimes  and  offenses  cog- 
nizable under  the  authority  of  the  United 
States,  except  as  otherwise  provided  by  law, 
and  concurrent  jurisdiction  with  the  dis- 
trict courts  of  the  crimes  and  offenses  cog- 
nizable therein."  18  Stat,  at  L.  470.  cliap. 
137  (  U.  S.  Comp.  Stat.  1901,  p.  608). 
That  act  expressly  repealed  previous  stat- 
utes in  conflict  with  its  provisions. 

Then  came  the  act  of  1888,  correcting  that 
of  1887,  and  which  provides  "  That  the  cir- 
cuit courts  of  the  United  States  shall  have 
original  cognizance  concurrent  with  the 
courts  of  the  several  states,  of  all  suits  of  a 
civil  nature,  at  common  law  or  in  equity, 
where  the  matter  in  dispute  exceeds,  exclu- 
sive of  interest  and  costs,  the  sum  or  value 
of  two.  thousand  dollars,  and  arising  under 
the  Constitution  or  laws  of  the  United 
States,  or  treaties  made,  or  which  shall  ho 
made,  under  their  authority,  •or  in  which [496] 
controversy  the  United  States  are  plaintiffs 
or  petitioners,  or  in  which  there  shall  be  a 
controversy  between  citizens  of  different 
states,  in  which  the  nratter  in  dispute  ex- 
ceeds, exclusive  of  interest  and  costs,  the  num 
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or  value  aforesaid,  or  a  controversy  between 
citizens  of  the  same  state  claiming  lands 
under  grants  of  different  states,  or  a  con- 
troversy between  citizens  of  a  state  and  for- 
eign states,  citizens,  or  subjects,  in  which  the 
matter  in  dispute  exceeds,  exclusive  of  in- 
terest and  costs,  the  sum  or  value  afore- 
shid."  By  that  act  the  conflicting  provisions 
of  previous  acts  were  repealed,  except  in 
certain  particulars,  among  which  were  the 
provisions  relating  to  "  any  jurisdiction  or 
right  mentioned  .  .  .  in  title  24  of  the 
Revised  Statutes,"  Civil  Rights,  under 
which  title  §  1079  (U.  S.  Comp.  Stat.  1901, 
p.  1202)' is  found. 

It  is  clear  that,  under  the  act  of  1888,  a 
circuit  court  could  not  take  original  cogni- 
zance of  a  suit  simply  because  it  was  one 
arising  under  the  Constitution  or  laws  of  the 
United  States.  The  value  of  the  matter  in 
dispute  in  such  a  case  must  exceed  $2,000, 
sxclusive  of  interest  and  costs. 

The  bill  make^  no  allegation  whatever  as 
;o  the  volue  of  the  matter  in  dispute,  al- 
though this  court,  speaking  by  the  Chief 
Justice,  in  Holt  v.  Indiana  Mfg,  Co.  176  U. 
S.  C8.  70,  44  L.  ed.  374.  375,  20  Sup.  Ct 
Rep.  272,  after  referring  to  the  1st  section  of 
the  judiciary  act  of  1888,  said:  "This" 
[the  question  of  the  value  in  dispute  in 
cases  arising  under  the  Constitution  pr  laws 
of  the  United  States]  "was  carefully  con- 
sidered in  United  States  v.  Sayward,  160  U. 

5.  493,  40  I^  ed.  508,  16  Sup.  Ct.  Rep.  371, 
and  it  was  held  that  the  sum  or  value  named 
was  hirisdiotional,  and  that  the  circuit  court 
could  not,  under  the  statute,  take  original 
cognizance  of  a  case  arising  under  the  Con- 
stitution or  laws  of  the  United  States  unless 
the  sum  or  value  of  the  matter  in  dispute, 
exclusive  of  costs  and  interest,  exceeded 
$2,000.  That  decision  was  reaffirmed  in 
Fishhack  v.  Western  V,  Teleg,  Co,  161  U.  8. 

06,  90,  40  L.  ed.  630,  631,  16  Sup.  Ct.  Rep. 
506."  It  was  added  —  contrary  to  the  in- 
timation given  in  the  opinion  in  the  present 
case  —  that  "the  conclusion  reached  is  not 
affected  by  the  fact  that  the  operation  of  the 
act  of  March  3d,  1801,  was  to  do  away  with 
any  pecuniary  limitation  on  appeals  directly 
from  the  circuit  courts  to  this  court.     The 

[497]Pa<7ue*«  •Haftana,  175  U.  S.  677,  44  L.  ed. 
320,  20  Sup.  Ct.  Rep.  290."  Of  course,  it 
was  not  meant  by  that  language  that  the 
jurisdiction  of  the  circuit  courts,  so  far  as 
the  value  of  the  matter  in  dispute  is  con- 
cerned, was  changed  as  to  the  cases  embraced 
by  the  5th  section  of  the  act  of  1801.  The 
act  of  1801  left  the  original  jurisdiction  of 
the  circuit  courts  as  established  by  the  act 
of  1888. 

1.  It  cannot  be  disputed  that  the  present 
suit  is  one  arising  under  the  Constitution 
and  laws  of  the  United  States,  and  it  is 
clear  that  the  value  of  the  matter  in  dis- 
pute is  made  by  the  statute  an  essential  ele- 
ment in  the  Jurisdiction  of  the  circuit  court 
in  such  a  case.  But  it  has  been  suggested 
that  this  suit  is  also  embraced  by  subd.  16 
of  §  629  and  fi  1979  of  the  Revised  Statutes 
(U.  S.  Comp.  Stat.  1901,  pp.  506  and  1262) 
—which  provisions  this  court  assumed,  in 
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Holt  v.  Indiana  Mfg,  Co.  and  now  assumes^ 
was  not  repealed  by  any  subsequent  statute, 
and  therefore  that  the  value  of  the  matter 
In  dispute  is  of  no  consequence.  But  thi» 
suggestion  overlooks  the  declaration  of  the 
court  in  that  case  to  the  effect  that,  although 
the  above  provisions  must  be  assumed  to  be 
still  (1890)  in  force,  they  refer  "to  civil 
rights  only."  176  U.  S.  72,  44  L.  ed.  377, 
20  Sup.  Ct.  Rep.  272.  In  this  view,  subd.  16^ 
of  fi  629  and  9  1979  of  the  Revised  Statutes 
have  no  bearing  upon  the  present  case,  if 
the  rights  for  the  protection  of  which  the 
present  suit  was  brought  are  political 
rights,  and  not  civil  rights  within  the  mean- 
ing of  the  statutes  relating  to  civil  rights. 
Consequently,  the  saving  clause  in  the  act 
of  1888  in  respect  of  any  jurisdiction  or 
right  mentioned  in  title  24  of  the  Revised 
Statutes,  Civil  Rights,  becomes  immaterial 
in  the  present  case.  Whether  this  be  so  or 
not,  the  court  refrains  from  declaring  thai 
the  plaintiff  could  proceed  under  subd.  16  of 
§  629  or  9  1979  of  the  Revised  SUtutes, 
without  regard  to  the  value  of  the  matter 
in  dispute.  If  this  court  thinks  that  this 
suit  could  be  maintained  under  subd.  16  of 
I  629  or  under  9  1979,  or  under  both,  with- 
out regard  to  the  value  of  the  matter  in 
dispute,  I  submit  that  it  ^ould  have  been 
so  adjudged. 

2.  Referrinfo^  to  the  sogsestion  that  the 
act  of  1888  gives  the  circuit  court  Jurisdic- 
tion in  all  suits  at  law  or  equity,  in  whidi 
the  matter  in  dispute  is  the  sum  or  value 
of  $2,000  and  arising  under  the  Constita- 
tion  or  laws  of  the  United  States,  and  con- 
ceding *that  this  court  in  Wiley  r,  8inkler,[4»Bl 
179  U.  S.  58«  45  L.  ed.  84,  21  Sup.  Ct.  Rep. 
17,  and  Stoafford  v.  Templeton,  185  U.  8. 
487,  46  L.  ed.  1005,  22  Sup.  Ct.  Rep.  783, 
recognized  that  the  deprivation  of  a  man's 
political  rights  (those  cases  had  reference 
to  the  elective  franchise)  may  properly  be 
alleged  to  have  the  required  value  in  money, 
the  court  says:  "Assuming  that  the  alle- 
gation [of  value]  should  have  been  made  in 
a  case  like  this,  the  objection  to  its  omission 
was  not  ndsed  in  the  circuit  court,  and,  ae 
it  could  have  been  remedied  by  amendment, 
we  think  it  unavailing.  The  certificate  was  • 
made  alio  intuitu.  There  is  no  pecuniary 
limit  on  appeals,  to  this  court  under  |  5  of 
the  act  of  1891,  chap.  517  (26  Stat,  at  L. 
826,  828,  U.  S.  Comp.  Stat.  1901,  p.  540) ; 
{The  Paquete  Bahana,  175  U.  S.  677,  683,. 
44  L.  ed.  320,  322,  20  Sup.  Ct.  Rep.  290), 
and  we  do  not  feel  called  upon  to  send  the 
case  back  to  the  circuit  court  in  order  that 
it  might  permit  the  amendment." 

It  seems  to  me  that  this  question  as  U> 
the  value  of  the  matter  in  dispute  was  suf- 
ficiently  raised  in  the  circuit  court;  for  th* 
demurrer  to  the  bill  was,  in  part,  on  the 
ground  that  the  facts  stated  did  not  make 
a  case  "within  the  iurisdiction  of  the 
court."  But,  passing  that  view,  I  come  to- 
a  more  serious  matter.  In  cases  of  which 
a  circuit  court  may  take  original  cogni- 
zsnce,  the  value  of  the  matter  in  dispute  — 
which  is  mentioned  in  the  statute  in  ad- 
vance of  any  reference  to  the  nature  «!f  |}i# 
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subpect  of  the  action  —  is  as  essential  to 
jurisdiction  as  is  the  nature  of  the  subject 
of  such  dispute.  And  vet  the  court  savs 
that  an  objection  that  the  record  from  the 
«ireuit  coiurt  does  not  show  an  allegation 
as  to  value  is  unavailing  here,  even  if  such 
allegation  ought  to  have  been  made.  That 
is  a  new,  and  I  take  leave  to  say,  a  start- 
ling, doctrine.  Must  not  this  court,  upon 
its  own  motion,  decline  to  pass  upon  —  in- 
deed, has  this  court,  strictly  speaking,  juris- 
diction to  consider  and  determine  —  the  mer- 
its  of  a  case  coming  from  the  circuit  court, 
unless  it  affirmatively  appears  from  the  reo- 
<trd  that  the  case  is  one  of  which  that  court 
could  take  cognizance?  Is  not  a  suit  pre- 
sumably without  the  jurisdiction  of  a  cir- 
cuit court,  unless  the  record  shows  it  to  be 
one  of  which  that  court  may  take  cogni- 
zance? Is  it  of  any  consequence  that  the 
parties  did  not  raise  the  question  of  juris- 
diction in  the  circuit  court?  If  the  record 
M] shows  nothing  more  than  that  the  case'arises 
under  the  Constitution  and  laws  of  the 
United  States,  and  if  it  does  not  affirma- 
tively appear,  in  some  appropriate  way,  that 
the  value  of  the  matter  in  dispute  is  up  to 
the  required  amount,  has  this  court  juris- 
diction to  consider  and  determine  the  merits 
of  the  case? 

Let  us  look  at  some  of  the  adjudged  cases 
upon  the  general  subject  of  the  jurisdiction 
•of  the  Federal  courts,  and  see  what  the  duty 
of  this  court  is  when  its  own  jurisdiction 
does  not  affirmatively  appear  from  the  rec- 
ord, or  when  it  does  not  appear  that  the 
circuit  court  I.ad  jurisdiction. 

In  aizer  v.  Many,  16  How.  103,  14  L.  ed. 
863,  which  was  an  action  for  the  infringe- 
ment of  letters  patent:  "The  sum  taxed 
being  less  than  $2,000,  no  writ  of  error  will 
lie  under  the  act  of  1789.  This  act  gives  t%o 
jurisdiction  to  this  court  over  the  judgment 
of  a  circuit  court,  when  the  judgment  is  for 
less  than  that  sum.  .  .  .  The  writ  of  er- 
ror roust  therefore  be  dismissed  for  want  of 
jurisdiction."  In  Brown  v.  Shannon,  20 
How.  65,  68,  15  L.  ed.  826,  828,  which  was 
an  action  to  enforce  the  specific  execution 
of  a  contract  in  relation  to  the  use  of  a 
patent  right:  "The  sum  mentioned  in  the 
bill  .  .  .  being  less  than  $2,000,  whatever 
errors  may  be  apparent  in  the  proceedings 
and  decree  of  the  court  below,  we  have  yet 
no  power  under  the  act  of  Congress  to  re- 
vise and  correct  them>  and  the  appeal  must 
be  dismissed.''  In  Richmond  v.  Milwaukee, 
21  fiow.  80,  82,  16  L.  ed.  72,  which  was  an 
action  to  prohibit  the  conveyance  of  certain 
lots:  "  There  is  nothing  in  the  allegations 
of  the  parties  or  in  the  evidence  to  show 
that  the  value  of  the  lots  in  question  ex- 
ceeded $2,000,  nor  anything  from  which  it 
can  be  inferr^.  The  appeal  must  therefore 
be  dismissed  for  want  of  jurisdiction  in  this 
court,"  In  Pratt  v.  Fitzhugh,  1  Black.  271, 
273, 17  L.  ed.  206,  207,  which  was  a  cause  in 
admiralty:  **  Without  the  fact  of  value  be- 
ing shown  on  the  record,  or  by  evidence  ali- 
unde, the  court  has  no  jurisdiction."  In 
Walker  v.  United  States,  4  Wall.  163,  164, 
18  L.  ed.  319,  which  was  an  action  on  a  judg- 
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ment  for  money:  "  This  court  has  no  appcl-  • 
late  jurisdiction,  except  such  as  is  defined 
by  Congress.  The  act  of  Congress  limits  this 
jurisdiction  to  cases  where  the  matter  in 
dispute  exceeds  $2,000.  We  can  no  more 
take  jurisdiction  where  the  matter  does  not 
exceed  [that  sum]  than  we  can  where  it  is 
less  *than  that  sum.  The  amount  in  contro-[500] 
versy  in  the  case  before  us,  ascertained  in 
conformity  with  the  settled  principles  of  the 
court,  does  not  exceed  $2,000.  We  have, 
therefore,  no  jurisdiction  of  the  writ  of 
error,  and  it  must  be  dismissed."  In  The 
Orace  Oirdler,  6  Wall.  441,  sub  nom.  Lock- 
wood  V.  The  Orace  Oirdler,  18  L,  ed.  790, 
which  was  an  appeal  in  admiralty :  "  While 
it  is  true  that  the  greater  part  of  the  loss 
fell  upon  Lockwood,  as  owner  of  the  Ariel 
and  her  belongings,  there  is  nothing  in  the 
record  which  shows  that  the  damage  sus- 
tcdned  exceeded  $2,000.  And  this  is  essen- 
tial to  jurisdiction"  In  Ayers  v.  Watson, 
113  U.  S.  595,  598,  28  L.  ed.  1003,  1004,  5 
Sup.  Ct.  Rep.  641,  642,  which  was  an  action 
of  trespass  to  try  title  to  land :  "  Diverse 
state  citizenship  of  the  parties,  or  some  other 
jurisdictional  fact  prescribed  by  the  second 
section,  is  absolutely  essential,  and  cannot 
be  waived,  and  the  want  of  it  will  be  error 
at  any  stage  of  the  cause,  even  though  as- 
signea  by  the  party  at  whose  instance  it 
was  committed.'* 

These  cases  relate  to  the  jurisdiction  of 
this  court  under  statutes  prescribing  a  cer- 
tain amount  as  essential,  upon  writ  of  error 
or  appeal,  for  the  review  of  judgments  ren- 
dered in  the  circuit  court. 

Ix)oking  now  at  cases  in  which  the  want 
of  jurisdiction  in  the  circuit  court  has  been 
held^to  preclude  this  court  from  going  into 
the  merits  of  the  case  adjudged,  we  find  in 
King  Bridge  Co,  v.  Otoe  County,  120  U.  S. 
226,  30  L.  ed.  624,  7  Sup.  Ct.  Rep.  552, 
which,  was  an  action  upon  county  warrants, 
this  language:  "It  does  not  appear  that 
the  circuit  court  had  jurisdiction  of  the  ac- 
tion. Unless  the  contrary  appears  affirma- 
tively from  the  record,  the  presumption, 
upon  writ  of  error  or  appeal,  is  that  the 
court  below  was  without  jurisdiction."  In 
Metcalf  V.  Watertown,  128  U.  S.  587,  32  L. 
ed.  543,  9  Sup.  Ct.  Rep.  173,  which  was  an 
action  upon  a  judgment,  and  in  which  case 
the  question  was  whether  an  action  upon  a 
certain  judgment  was  barred  by  limitation, 
this  court  said :  "  We  are  not,  however,  at 
liberty  to  express  any  opinion  upon  the  ques- 
tion of  limitation,  if  the  court  whose  judg- 
ment has  been  brought  here  for  review  does 
not  appear,  from  tlie  record,  to  have  had 
jurisdiction  of  the  case.  And  whether  that 
court  had  or  had  not  jurisdiction  is  a  ques- 
tion which  we  must  examine  and  determine, 
even  if  the  parties  forbear  to  make  it,  or 
consent  that  the  case  be  ^considered  upon  its\JSOX\ 
merits,**  In  Chapman  v.  Barney,  129  U.  8. 
677,  681,  32  L.  ed.  800,  801,  9  Sup.  Ct.  Rep. 
426,  427,  which  was  an  action  for  trover: 
"  We  are  confronted  with  the  question  of 
jurisdiction,  which  although  not  raised  by 
either  party  in  the  court  below  or  in  this 
court,  is  presented  by  the  record,  and,  under 
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.  repeated  decisions  of  this  court,  must  be 
considered."  In  Parker  v.  Ormaby,  141  U. 
8.  83,  35  L.  ed.  655,  11  Sup.  Ct.  Rep.  012; 
**  Did  the  court  below  have  jurisdiction  of 
this  case  t  If.  jurisdiction  did  not  affirma- 
tively appear  upon  the  record,  it  was  error 
to  have  rendered  a  decree,  tohether  the  ques- 
tion of  jurisdiction  was  raised  or  not  in  the 
court  below.  In  the  exercise  of  its  power, 
this  court,  of  its  own  motion,  must  deny  the 
jurisdiction  of  the  courts  of  the  United 
States  in  all  cases  coming  before  it,  upon 
writ  of  error  or  appeal,  where  such  juris- 
diction does  not  affirmatively  appear  in  the 
record  on  which  it  is  called  to  act.''  In 
Mattingly  v.  "Sorthicestem  Virginia  R.  Co. 
158  U.  S.  57,  39  L.  ed.  805,  15  Sup.  Ct.  Rep. 
727,  which  was  an  action  to  set  aside  cer- 
tain conveyances  and  to  foreclose  a  mort- 
gage: ^'Although  it  does  not  appear  that 
the  question  of  jurisdiction  was  raised  in 
the  court  below  by  any  plea  or  motion,  yet, 
as  the  record  failed  to  affirmatively  show 
jurisdiction,  this  court  must  take  notice  of 
the  defect." 

According  to  the  adjudged  cases,  the  first 
inquiry  which  this  court  should  make  as  to 
any  case  before  it  from  an  inferior  Federal 
court  is  as  to  its  own  jurisdiction.  If  juris- 
diction does  not  appear  from  the  record,  then 
the  writ  of  error  or  appeal  should  be  dis- 
missed. If  it  is  found  to  have  jurisdiction 
for  any  purpose,  then  its  next  duty  is  to 
inquire  as  to  the  jurisdiction  of  the  court 
below.  When  the  latter  court  does  not  ap- 
pear upon  the  record  to  have  jurisdiction, 
.  then  the  duty  of  this  court  is  to  reverse  the 
judgment  and  remand  the  case  to  be  dis- 
missed for  want  of  jurisdiction.  I  say  **  ap- 
pear upon  the  record  to  have  jurisdiction,'' 
Decause,  as  we  have  seen,  the  presumption 
is  that  a  cause  is  without  the  jurisdiction 
of  a  Federal  court,  unless  the  contrary  af- 
firmatively appears.  Turner  v.  Bank  of 
North  America,  4  Dall.  8,  1  L.  ed.  718; 
Brown  v.  Keene,  8  Pet.  115,  8  L.  ed.  886; 
Ex  parte  Smith,  04  U.  S.  455,  24  L.  ed.  165; 
Robertson  v.  Cease,  07  U.  S.  646,  24  L.  ed. 
1057.  In  Broton  v.  Keene,  Chief  Justice 
Marshall  said:  "The  decisions  of  this 
court  require  that  the  averment  of  jurisdic- 
tion shall  be  positive;  that  the  declaration 
shall  state  expressly  the  fact  on  which  juris- 
(S02] diction  'depends.  It  is  not  sufficient  tiiat 
jurisdiction  may  be  inferred  argumentative- 
ly  from  its  averments." 

To  these  cases  I  will  add  that  of  Mans- 
field, C.  d  L.  M.  R.  Co.  V.  Swan,  111  U.  S. 
370,  382,  28  L.  ed.  462,  463,  4  Sup.  Ct.  Rep. 
510,  511,  in  which  this  court  said:  "It  is 
true  that  the  plaintiffs  below,  against  whose 
objection  the  error  was  committed,  do  not 
complain  of  being  prejudiced  by  it;  and  it 
seems  to  be  an  anomaly  and  a  hardship 
that  the  party  at  whose  instance  it  was  com- 
mitted should  be  permitted  to  derive  an  ad- 
vantage from  it;  but  the  rule  springing  from 
the  nature  and  limits  of  the  judicial  power 
of  the  United  States  is  inflexible  and  with- 
out exception,  which  requires  this  court,  of 
itR  own  motion,  to  deny  its  own  jurisdic- 
tion, and,  in  the  exercise  of  its  appellate 
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power,  that  of  all  other  courts  of  the  United 
States,  in  all  cases  where  such  jurisdiction 
does  not  affirmatively  appear  in  the  record 
on  which,  in  the  exercise  of  that  power,  it 
is  called  to  act.  On  every  writ  of  error  or 
appeal,  the  first  and  fundamental  question 
is  that  of  jurisdiction,  first  of  this  court, 
and  then  of  the  court  from  which  the  rec- 
ord comes.  This  question  the  court  is  bound 
to  ask  and  answer  for  itself,  even  when  not 
otherwise  suggested,  and  without  respect  ta 
the  relation  of  the  parties  to  it." 

In  the  above  case  of  Holt  v.  Indiana  Mfg^ 
Co.  which  involved  a  question  of  the  juris- 
diction of  the  circuit  court,  this  court  said: 
"  In  this,  as  in  all  cases,  if  it  appears  that 
the  circuit  court  had  no  jurisdiction,  it  is 
the  duty  of  tfiis  court  to  so  declare,  and 
enter  judgment  accordingly." 

These  principles  have  been  expressly  af- 
firmed by. this  court  in  many  other  cases. 
And  yet,  according  to  the  opinion  in  this 
case,  if  objection  is  not  made  in  the  circuit 
court  to  its  jurisdiction,  it  will  be  unavail- 
ing to  raise  that  question  in  this  court,  and 
we  may  proceed  to  determine  the  merits  of 
the  case.  Such  a  doctrine,  I  repeat,  is  a 
new  departure.  The  court,  in  effect,  says, 
that  although  it  may  know  that  the  r?<v>i-d 
fails  to  show  a  case  within  the  ongmul  cog- 
nizance of  the  circuit  court,  it  may  close  its 
eyes  to  that  fact,  and  review  the  case  on  its 
merits.  In  view  of  the  adjudged  cases,  I 
cannot  agree  that  the  failure  of  parties  to 
raise  a  question  of  jurisdiction  will  relieve 
this  court  of  its  duty  to  raise  it  upon  its 
own  motion.  The  contraxy  *view  cannot  be  [503)  * 
justified.  This  court  may  not  assume  juris- 
diction to  do  that  which  it  has  no  authority 
to  do. 

It  will  be  appropriate  to  observe  that  the 
circuit  court  in  effect  propounds  the  ques- 
tion whether  it  had  jurisdiction  of  this  case 
upon  the  record  before  it.  That  question 
necessarily  involves  the  inquiry  whether 
subd.  16  of  fi  620  and  §  1070  of  the  Revised 
Statutes  (U.  S.  Comp.  Stat.  1001,  pp.  505 
and  1202)  were  repealed  by  later  acts.  But 
that  point  is  left  undecided,  the  court  only 
assuming  that  those  statutory  provisions  are 
still  in  force,  but  does  not  say  whether  the 
suit  could  be  maintained  under  those  sec- 
tions or  under  either  of  them  without  all^ga- 
tion  or  proof  as  to  the  value  of  the  matter 
in  dispute.  Nor  does  the  court  distinctly 
adjudge  whether  the  case  is  embraced  by  the 
act  of  1887-88;  but  siihply  assuming  that 
the  allegation  of  value  should  have  been 
made  in  the  bill,  it  proceeds  to  consider  the 
case  upon  its  merits.  The  question  of  the 
jurisdiction  of  the  circuit  court  under  the 
acts  of  Confess,  the  one  certified,  is  thu» 
left  in  the  air,  and  the  case  is  examined  and 
disposed  of  upon  its  merits  just  as  if  juris- 
diction of  the  circuit  court  appeared  uponi 
the  record.  There  is  no  claim  that  the  es- 
sential fact  of  value  appears  anywhere  in 
the  record,  either  in  the  bill  or  otherwi^^e. 
Consequently,  as  already  said,  this  court  i» 
without  power  to  consider  the  merits. 

llie  court  says  that  the  plaintiff  had  the 
right  to  appeal  directly  to  this  court  under 
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§  6  of  the  act  of  1891,  and  that  the  certifi- 
cate was  unnecessary  to  found  the  jurisdic- 
tion of  this  court  and  could  not  narrow  it. 
But  it  does  not  follow  that  this  court  can 
review  the  merits  of  the  case,  if  the  circuit 
court  does  not  appear  to  have  had  jurisdic- 
tion  to  determine  the  rights  of  the  parties. 
My  views  may  be  summed  up  as  follows: 
1.  This  case  is  embraced  by  that  clause  of 
the  act  of  1887-88  which  provides  that  the 
circuit  court  shall  have  original  cognizance 
"of  all  suits  ol  a  civil  nature,  where  the 
matter  in  dispute  exceeds,  exclusive  of  inter- 
est and  costs,  the  sum  or  value  of  $2,000, 
and  arising  under  the  Constitution  or  laws 
of  the  United  States."  2.  That  the  sum  or 
value  of  the  matter  in  dispute  in  such  cases 
is  jurisdictional  under  the  statute.  3. 
That,  as  it  did  not  appear  from  the  record, 
[604]  in  anv  way,  that  the  matter  *in  dispute  ex- 
ceeded in  value  the  jurisdictional  amount, 
the  circuit  court  could  not  take  oognizaaee 
189  U.  8. 


of  the  case  oi  dispose  of  it  upon  its  merits. 
4.  That  least  of  all  does  this  court  have  ju- 
risdiction to  determine  the  merits  of  thi» 
case.  5.  That  when  a  case  comes  here  upon 
a  certificate  as  to  the  jurisdiction  of  a  cir- 
cuit court,  this  court  may  not  forbear  to  de- 
cide that  question,  and  determine  the  merits 
of  the  case  upon  a  record  which  does  not 
show  jurisdiction  in  the  circuit  court. 

As  these  are  my  views  as  to  the  jurisdic- 
tion of  this  court,  upon  this  record,  I  will 
not  formulate  and  discuss  my  views  upon 
the  merits  of  this  case.  But  to  avoid  mis- 
apprehension, I  may  add  that  my  conviction 
is  that  upon  the  facts  alleged  in  the  bill  ( if 
the  record  showed  a  sufiicient  value  of  the 
matter  in  dispute),  the  plaintiff  is  entitled 
to  relief  in  respect  of  his  right  to  be  regis- 
tered as  a  voter.  I  agree  with  Mr.  Justice 
Brewer  that  it  is  competent  for  the  courts  to- 
give  relief  in  such  cases  as  thin 
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^]*Fbed.T.Hboeican  e^  a{.,  ete.,  Plaintiff^  in 

Error,  v,  John  H.  Spbinoeb,  as  Receiver, 

etc.     [No.  169.] 

In  Error  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Second  Circuit. 

Mr.  Edward  Jacobs  for  plaintiffs  in  error. 

Mr,  Chauncey  8.  Truaw  for  defendant  in 
error. 

March  2,  1903.  Judgment  affirmed  with 
costs,  on  the  authority  of  Bleiatein  v.  Don" 
aldson  Litkographing  Vo,  188  U.  S.  239,  ante, 
460,  23  Sup.  Ct.  Rep.  298;  Robinson  ▼. 
Belt,  187  U.  S.  41,  ante,  66,  23  Sup.  Ct. 
Rep.  19,  and  the  case  remanded  to  the  cir- 
cuit court  of  the  United  States  for  the  south- 
em  district  of  New  York. 


(xEOBQE  Nbsteb  et  ah,  Plaintiffs  in  Error,  v. 

Frank  E.  Chuboh.     [No.  179.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Michigan. 

ifr.  Timothy  B.  Tarsney  for  plaintiffs  in 
error. 

Mr.  Frank  E.  Robson  for  defendant  in  er- 
ror. 

March  2,  1903.  Dismissed  for  tho  want  of 
jnrisdictimi,  on  the  authority  of  Castillo  v. 
McConnico,  168  U.  S.  674,  42  L.  ed.  622,  18 
Sup.  Ct  Rep.  229. 


F£OPLB  OF  THE   StATE   OF   IlXINOIS   ON   THE 

Relation  of  George  F.  Ratburn.  et  al., 

Plaintiffs  in  Error,  v.  Hugh  A.  Bnms  et 

<il.    [No.  208.] 

In  Error  to  the  Supreme  Court    of   the 
State  of  Illinois. 

Mr.  Edward  D.  Blinn  for  plaintiffs  in  er- 
ror. 

No  counsel  for  defendants  in  error. 

March  16,  1903.  Dismissed  for  the  want 
of  jurisdiction  on  the  authority  of  C-'stillo 
▼.  McConnico,  168  U.  S.  674,  42  L.  eJ.  622, 
18  Sup.  Ct.  Rep.  229;  Butler  ▼.  Oage,  138 
U.  S.  .52,  34  L.  ed.  869, 11  Sup.  Ct.  Rep.  235; 
Erie  R.  Co.  V.  Purdy,  185  U.  8.  148,  46  L. 
ed.  847,  22  Sup.  Ct.  Rep.  605.  See  case  be- 
low, People  em  rel.  Olenn  ▼.  Binns,  192  111. 
68,  61  N.  E.  376. 
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Amada  C.  De  Baoa  et  al.  Administrators, 

etc.,  Appcllants,Y.  United  Staubs  et  at, 

[No.  402.] 

Appeal  from  the  Court  of  Claims. 

Mr.  H.  C.  Burnett  for  appellants. 

Messrs,  Attorney  General,   Assistant   At* 
torney  General  Thompson,  and  Lincoln  B.    * 
Smith  for  appellees. 

March  2,  1903.  Error  being  confessed  by 
the  appellees,  judgment  reversed,  and  cause 
remanaed  with  directions  to  proceed  therein 
according  to  law. 

Bank  of  Commerce,  Plaintiff  in  Error,  v. 
Charles  S.  Wiltsie,  Prosecuting  Attor- 
ney.    [No.  196.] 

In  Error  to  the  Supreme  *Court  of  the[506I 
State  of  Indiana. 

Mr.  Augustin  Boice  for  plaintiff  in  error. 
Messrs.  Wm.  L.  Taylor,   Merrill   Moores, 
and  0.  C.  Hadley  for  defendant  in  error. 

March  16,  1903.  Dismissed  for  the  want 
of  jurisdiction  on  the  authority  of  Erie  R, 
Co,  V.  Purdy,  186  U.  S.  148,  46  L.  ed.  847,  22 
Sup.  Ct.  Rep.  605;  Mallett  v.  tforth  Caro- 
Una,  181  U.  S.  592,  45  L.  ed.  1017,  21  Sup. 
Ct.  Rep.  730 ;  Mutual  L.  Ins.  Co,  v.  McChetc, 
188  U.  S.  291,  ante,  480,  23  Sup.  Ct.  Rep. 
375;  and  cases  cited.  See  case  below,  Re 
Bank  of  Commerce,  153  Ind.  460-474,  sub 
nom.  Bank  of  Commerce  v.  Wiltsie,  47  L.  R. 
A.  489,  53  N.  E.  950,  55  N.  E.  224. 


Hunter  H.  Moss,  Jr.,  Prosecuting  Attorney, 

etc.,  et  al.,  Appellants,  v.  Ellis  Glenn. 

[No.  197.] 
•    Appeal   trom   the   Circuit   Court  of   the 
United  States  for  the  Northern  District  of 
West  Virginia. 

Messrs.  Wm,  N.  Miller  and    Hunter    H, 
Moss,  Jr.  for  appellants. 

if r.  0.  C,  Cole  for  appellee. 

March  16,  1903.  Final  order  reversed  with 
costs,  and  cause  remanded  with  directions  to 
quash  the  writ  of  habeas  corpus  and  dismiss 
the  petition.  Baker  y,  Orice,  169  U.  S.  284, 
42  Tj,  ed.  748,  18  Sup.  Ct.  Rep.  323;  Mark- 
uson  y.  Boucher,  175  U.  S.  184,  44  L.  ed.  124^ 
20  Sup.  Ct.  Rep.  76 ;  Minnesota  ▼.  Brundage^ 
180  It.  S.  499,  45  L.  ed.  639,  21  Slip.  Ct.  Repw 
455;  Dreyer  ▼.  Illinois,  187  U.  S.  71,  ante, 
79,  23  Sup.  Ct.  Rep.  28. 
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LnuB    WnrsTON,    Plainiiff    in    Error,    v. 

Walker  WmsTOW.    [No.  227.] 

In   Error   to  the   Supreme  Court  of  the 
State  of  New  York. 

Mr.  Eugene  Sweeney  for  plaintiff  in  error. 

Jf r.  Daniel  E,  Lynch  for  defendant  in  er- 
ror. 
[607]  April  13,  1903.  'Judgment  affirmed  with 
costs,  on  the  authority  of  BeU  v.  Bell,  181 
U.  8.  175,  45  L.  ed.  804,  21  Sup.  Ct.  Rep. 
561;  Streitwolf  v.  Streitwolf,  181  U.  S.  179, 
45  L.  ed.  807,  21  Sup.  Ct.  Rep.  563;  An- 
drews  v.  Andretcs,  188  U.  S.  14,  ante,  366, 
23  Sup.  Ct.  Rep.  237. 


AuiOTXD  A.  White,  Plainiif    in  Error,  v, 
SiDXET  L.  Wbioht  et  al,     (No.  535.] 
In   Error   to   the   Supreme  <>>urt  of  the 
State  of  Minnesota. 

Mr.  OrviUe  RineJiart  for  plaintiff  in  error. 
Mes^e,  Jed  L.  Washburn  a*d  Leon  E. 
Lum  for  defendants  in  error. 

April  13,  1903.  Dismiaeed  tor  the  want 
of  jurisdiction,  on  the  authority  of  Easel- 
tine  V.  Central  Nat.  Bank,  183  U.  S.  130,  46 
L.  ed.  117,  22  Sup.  Ct.  Rep.  49;  Union  Mut. 
L.  Ins.  Co.  V.  Kirchoff,  160  U.  S.  374,  40  L, 
ed.  461,  16  Sup.  Ct.  Rep.  318;  Meagher  ▼. 
Minnesota  Thresher  Mfg.  Co.  145  U.  S.  611, 
86  L.  ed.  835,  12  Sup.  Ct.  Rep.  876. 


Frederick  A.  D.  Sohulte  et  ah.  Plaintiffs 
in  Error,  v.  August  Heman.     [No.  242.] 
In   Error  to   the   Supreme  Court  of  the 
State  of  Missouri. 

Jfr.  Wm.  B.  Thompson  tor  plaintiffs  In 
error. 

Messrs.  Hickman  P.  Rodgers  and  Oeorge 
E.  Tralles  for  defendant  in  error. 

April  20,  1903.  Judgment  affirmed  with 
costs,  <m  the  authority  of  Shumate  y.  He- 
man,  181  U.  S.  402,  45  L.  ed.  922,  21  Sup. 
Ct.  Rep.  645 ;  French  v.  Barber  Asphalt  Pav- 
ing Co.  181  U.  S.  324,  45  L.  ed.  879,  21  Sup. 
Ct.  Rep.  625;  Chadimok  y.  Kelley,  187  U.  S. 
540,  ante,  293,  23  Sup.  Ct.  Rep.  175;  Fall- 
brook  Irrig.  Dist.  v.  Bradley,  164  U.  S. 
112,  41  L.  ed.  369,  17  Sup.  Ct.  Rep.  56.  See 
Heman  ▼.  Sohulte,  166  Ma  409,  66  S.  W. 
163. 


Mart  J.  Lton  et  al..  Plaintiffs  in  Error,  v. 

Margaret  Qombb!et  et  al.     [No.  357.] 

In  Error   to   the   Supreme  Court  of  the 
State  of  Nebraska. 

Messrs.    Lionel    C.   Burr  and  Charles  L. 
Burr  for  plaintiffs  in  error. 

Mr.  J.  H.  Broady  for  defendants  in  error. 

April  20,  1003.  Writ  of  error  dismissed 
for  the  want  of  jurisdiction,  on  the  author- 
ity of  Eustis  y.  Bolles,  150  U.  S.  361,  37  L. 
ed.  nil,  11  Sup.  Ct.  Rep.  131;  Pierce  v. 
Somerset  R.  Co.  171  U.  S.  648,  43  L.  ed.  319, 
19  Sup.  Ct  Rep.  64;  Gillis  v.  Stinohfield, 
159  U.  S.  658,  40  L.  ed.  296,  16  Sup.  Ct.  Rep. 
131;  Missouri  P.  R.  Co.  v.  Fitzgerald,  160 
U.  S.  566,  40  L.  ed.  536,  16  Sup.  Ct.  Rep. 
889.  See  case  below,  Lyon  v.  Oombert,  63 
Neb.  630,  88  N.  W.  774. 
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United  States  ew  rel.  Henrt  D.  Phillips, 
Plaintiff  in  Error,  v.  Eugene  F.  Ware, 
Commissioner  of  Pensions.  [Noe.  249, 
250.]  United  States  ew  rel.  Henry  D. 
Phillips,  Plaintiff  in .  Error,  v.  Ethan 
Allen  Uitchcock,  Secretary  of  the  Inte- 
rior, et  al.  [Nos.  251,  322.] 
In  Error  to  the  Court  of  Appeals  of  the 
District  of  Columbia. 

Mr.  Henry  D.  Phillips,  propria  persona. 
Messrs.  Attorney  General,  A.  C.  CampheU, 
and  F.  L.  Campbell  for  defendants  in  error. 
April  20,  1903.  Writs  of  error  dismissed 
*for  the  want  of  jurisdiction.  Act  of  March  [5118] 
8,  1901,  31  Stat,  at  L.  1189,  chap.  854,  | 
233 ;  Act  of  February  9,  1893,  27  Stat,  at  L. 
434,  chap.  74,  fi  8,  U.  S.  Comp.  Stat.  1901, 
p.  573;  Act  of  March  3,  1885,  23  Stat,  at  L. 
443,  chap.  355,  U.  S.  Comp.  Stat.  1901,  p. 
572;  Baltimore  d  P.  R.  Co.  v.  Hopkins,  13(* 
U.  S.  210,  32  L.  ed.  908,  9  Sup.  Ct.  Rep. 
503 ;  United  States  v.  Lynch,  137  U.  S.  280, 
34  L,  ed.  700,  11  Sup.  Ct.  Rq).  114;  Cam- 
eron V.  United  States,  146  U.  S.  533,  36  L. 
ed.  1077,  13  Sup.  Ct.  Rep.  184;  South  Caro- 
lina V.  Seymour,  153  U.  S.  353,  sub  nom. 
United  States  ex  rel.  South  Carolina  v.  Sey- 
mour, 38  L.  ed.  742,  14  Sup.  Ct.  Rep.  871. 


Second    National    Bank    or    Richmond, 

Kentucky,  Plaintiff  in  Error,  v.  C.  N. 

FrrzpATRiCK  et  al.     [No.  237.] 

In  Error  to  the  Court  of  Appeals  of  the 
State  of  Kentucky. 

Messrs.  J.  A.  Sullivan  and  John  T.  Shelby 
for  plaintiff  in  error. 

No  counsel  for  defendants  in  error. 

April  27,  1903.  Writ  of  error  dismissed 
for  the  want  of  jurisdiction,  on  the  author- 
ibr  of  Haseltine  v.  Central  Nat.  Bank,  183 
U.  S.  130,  46  L.  ed.  117,  22  Sup.  Ct  Rep. 
49. 


New  York,  New  Haven,  &  Hartiord  Raiit 
ROAD  Company,  Plaintiff  in  Error,  v.  Pat- 
rick McKeon.     [No.  611.] 
In  Error  to  the  Court  of  Common  Plea* 
of  Fairfield  County,  Connecticut. 

Mr.  Arthur  M.  Marsh  for  plaintiff  in  er- 
ror. 

Messrs.   Robert   E.   DeForest   and    8tUet» 
Judson,  Jr.,  tor  defendant  in  error. 

April  27,  1903.  Judgment  affirmed  with 
*co8ts  and  interest,  on  the  authority  of[5M] 
Wheeler  v.  Nev)  York,  N.  H.  d  H.  R.  Co. 
178  U.  S.  321,  44  L.  ed.  1085,  20  Sup.  Ct. 
Rep.  949;  New  York  d  N.  E.  R.  Co.  ▼.  Bris- 
tol, 151  U.  S.  556,  38  L.  ed.  269,  14  Sup.  Ct. 
Rep.  437;  Arrowsmith  y.  Harmoning,  118 
U.  S.  194,  30  L.  ed.  243,  6  Sup.  Ct.  Rep. 
1023;  Little  Rock  d  Ft.  S.  R.  Co.  ▼.  WortL 
en,  120  U.  S.  97-102,  30  L.  ed.  588-590,  7 
Sup.  Ct.  Rep.  469;  Davidson  ▼.  New  Or^ 
leans,  96  U.  S.  97,  105,  24  L.  ed.  616,  620. 
See  case  below,  McKeon  v.  New  York,  N.  H^ 
d  H.  R.  Co.  75  Conn.  343,  53  Atl.  656. 
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JoBKFH  H.  CHnro,  Pe^tKotMr,  «.  Untisd 

States.    [No.  512.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit 

Mr.  Adrian  Poaey  for  petitioner. 

Meaara.  Attorney  General  and  Bolioitor 
General  Richarda  for  resjpondenti 

March  2,  1903.    Denied, 


EuFAUiA  Cotton  On.  Company  et  al,,  Pe- 
titionera,   v.    Stuxwell   &    Biebge   and 
Smith-Vatlb  Company.    [No.  673.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Sixth  Circuit. 
Mr,  Wm,  Edgar* Simanda  for  petitioners. 
Mr.  E,  E.  Wood  for  respcmdent. 
March  2,  1903.    Denied. 


Phizjp  S.  Withebspoon,  Petitioner,  v.  F&ed- 

EBIOK  P.  Oloott.     [No.  677.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

Mr,  W.  0,  Davia  for  petitioner. 

No  counsel  for  respondent. 

March  2,  1903.    Denied.    • 


Walter  N.  Dimmick,  Petitioner,  v.  United 

States.    FNo.  692.1 
I5I0]     •Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

Mr.  Oeorge  D.  Oollina  for  petitioner. 

Messrs.   Attorney   General  and   Solicitor 
General  Richards  for  respondent. 

March  2,  1903.    Denied. 


WnxiAM  E.  Febouson  et  al.,  etc.,  Petition- 
era,  V.  Enoch  Helliesen  et  al.  [No.  599.]^ 
Petition  for  a  Writ  of  Certiorari  to  the* 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 

Meaara.  Jamea  J.  Macklin  and  LaRoy  8. 

Gove  for  petitioners. 
Mr.  Wilhelmua  Mynderae  for  respondents. 
March  2,  1903.    Denied. 


WnxiAM  J.  HxTME,  Petitioner,   v.    UNmn 

States.    [No.  608.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

Meaara.  J.  D.  Rouae,  Wm.  Grant,  and  H. 
Jf .  Jordan  for  petitioner. 

Meaara.  Attorney  General  and  Solieitor 
General  Richarda  for  respondent. 

March  2, 1903.    Denied. 


Steamship  Eagle  Point,  etc.,  Petitioner,  v. 

LlYEBPOOL,  BbAZIL,  &  RiVEB  PLATE  STEAM 

Navigation     Company,     Limited.    [No. 

618.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit.  ' 

Mr.  Wilhelmua  Mynderae  for  petitioner. 

Meaara.  Harrington  Putnam  and'  Oharlea 
C.  Burlingham  for  respondent. 

March  2,  1903.    Denied, 
189  V.  8. 


Paul  GAPDEvnaxs,  Mayor,  etc,  et  al,,  Peti^ 
tionera,  v.  United  States  ea  rel.  D.  M» 
KiLPATRiOK  et  al.    [No.  617.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fifth  Circuit. 
Mr.  Frank  B,  Thomaa  for  petitioners. 
Meaara.  J,  D.  Rouae,  Wm,  Grant  and  H,  U» 

Jordan  for  respondents. 
March  2,  1903.    Denied. 

•Board    of    Commissionebs    of    Wilkes  [511] 

County  et  al.,  Petitionera,  v.  W.  N.  Coleb> 

&  Co.     [No.  247.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit. 

Mr,  A.  C.  Avery  for  petitioners. 

Meaara.  John  F.  Dillon,  Oharlea  Prioe^ 
Harry  Huhhard,  and  John  M,  Dillon  torn 
respondents. 

March  9,  1903.    Granted, 


David  R.  Julian,  Sheriff,  etc.,  et  al,  Peti^ 

tionera,  v.  Central  Trust  Company  et  dL 

[No.  467.] 

Petition  for  a  Writ  of  Certiorari  to  ther 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  .Circuit. 

Messrs.  A.  C.  Avery,  Lee  S.  Overman,  and 
0.  A.  Mount  joy  for  petitioners. 

Mr.  Charles  Price  for  respondents. 

March  9,  1903.    Granted. 


Alphonse  Emsheimer,  Petitioner,  v.   Cm 

OF  New  Orleans.    [No.  612.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

Meaara.  J.  D.  Rouae,  Wm.  Chrant  and  S» 
M.  Jordan  for  petitioner. 

No  counsel  for  respondent. 

March  9,  1903.    Denied, 


Abthur  John  Buston,  Petitioner,  v.  Penit- 
SYLVANiA  Railroad  Company.  [No.  626. J 
Petition  for  a  Writ  of  Certiorari  to  the- 

United  States  Circuit  Court  of  Appeals  for 

the  Third  Circuit. 

Meaara.  Richard  0.  Dale,  Geo.  W.  Pepper^. 

and  Bamuel  Dickson  for  petitioner. 
Meaara.  John  G.  Johnaon  and  F.  P,  Prioh^ 

ard  for  respondent. 
March  9,  1903.    Denied, 


Creed  &  Crippub  Creek  Minino  ft  Mhjjno^ 

Company,  Petitioner,  v.  Uinta  Tunnex^ 

Mining,    ft   Transportation    Company. 

[No.  609.] 

Petition  for  a  Writ  of  Certiorari  to  th* 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

Meaara.  Oharlea  S.  TlMmaa,  Wm,  E.  Brj^ 
ant,  and  H.  H.  Lee  for  petitioner. 

Mr.  Oharlea  J.  Hughea,  Jr.,  for  respondent* 

March  16,  1903.     Granted. 
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C518]*Chaiile8  B.  KncBETX  et  al.,    Petitioners,  v. 
Chicago  Hydraulic  Press  Brick  Com- 
pany et  al     [No.  623.] 
Petition  for  a  Writ  of  Certiorari  *to  the 

United  States  Circuit  Court  of  Appeals  for 

•tlie.  Kighth  Circuit. 

Mr.  Edmund  H,  Smalley  for  x>etitioncr8. 
Me$S9'a.  Edtoard  Cunningham,  Jr.,  uid  Ed- 

"^^oard  C.  Eliot  for  respondents. 
March  16,  1003.    Denied. 


Henry  C.  Payne,  Postmaster  General, 
Plaintiff  in  Error  and  Petitioner,  v. 
United  States  ew  rel.  National  Rail- 
way PuBUCATiON  Company.  [No.  628.] 
Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Col- 
umbia. 

Mr.  Solicitor  General  Richards  for  peti- 
tioner. 

No  appearance  for  respondents 
March  16,  1903.     Granted. 


Henry    C.    Payne,    Postmaster    General, 

Plaintiff    in    Error    and    Petitioner,    v. 

United    States   em   rel.   Railway   List 

Company.     [No.  629.] 

Petition  for  a  Writ  of  Certiorari  to  the 
<^rt  of  Appeals  of  the  District  of  Col- 
umbia. 

Mr.  Solicitor  General  Richards  for  peti- 
ttioner. 

No  appearance  for  respondent. 

March  16,  1903.    Granted. 


'William  A.  Wright,  Comptroller  General, 
Petitioner,  v.   Louisville  &  Nashville 
Railroad  Company  et  al.     [No.  636.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of-  Appeals  for 

the  Fifth  Circuit 

Messrs.  Boykin  Wright  and  John  C.  Hart 

liat  petitioner. 

Mr,  Alex.  C.  King  for  respondents. 
March  23,  1903.     Granted. 


United  States,  Petitioner,  «.  Aijued    B» 

Mmxms.    [No.  630.] 

Petition  for  a  Writ  of  Certiorari  to  tht 
United  States  Circuit  Court  of  Appeals  for 
the  Sixtiii  Circuit. 

Messrs.  Attorney  General  and  Solicitor 
General  Richards  tar  petitioner. 

Mr.  Alewander  Pope  Humphrey  for  r^ 
spondcnt. 

April  6,  1903.    Denied. 

Welker  Given,  Petitioner,  v.  TnaB-RnUB* 

ucAN  Printing  Company  et  al.      [Na 

633.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

Mr.  A.  A.  Lipscomb  for  petitioner. 

Messrs.  A.  B.  Cummins,  Wm.  W.  DudUy, 
and  L.  T.  Michener  for  respondents. 

April  6,  1003.    Denied. 

John  R.  Clarke,  Petitioner,  v.  Towir  or 

Northampton.     [No.  631.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Aj^peals  for 
the  Second  Circuit. 

Messrs.  Fayette  B.  Tiffany,  Henry  J, 
Cookinham,  and  John  M.  Thurston  for  peti- 
tioner. 

Messrs,  Fred  Linus  Carroll  and  Andrew 
J.  I^ellis  for  respondent. 

At>ril  20,  1903.    Denied. 

Ralph   Moore,  etc..   Petitioner,  v.  Soutb* 
ERN  Railway  Company.     [No.  663.] 
Petition  for  a  Writ  of  Certiorari  to  tbs 

United  States  Circuit  Court  of  Appeals  lor 

the  Sixth  Circuit. 

Mr.  Henry  H.  Ingersoll  for  petitioner. 
Messrs.  W.  A.  Henderson  and  Leon  Jonr* 

fOlmon  for  respondent. 
April  20,  1903.     Denied. 


^Mexican  National  Railroad  Company, 
Petitioner,  v.  Niel  Jackson.  [No.  638.] 
Petition  for  a  Writ  of  Certiorari  to  the 

"United  States  Circuit  Court  of  Appeals  for 

the  Fifth  Circuit. 

Messrs.  Thomas  W.  Dodd  and  J.  W.  Bail- 

«y  for  petitioner. 

No  counsel  for  respondent. 
March  23,  1903.    Denied. 


H.  Bauendarl  k  Co.,  Petitioners,  v.  Jacob 
S.  *Bernheimer  &  Bro.    [No.  652.]  [614 

Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 

Mr.  Adolph  G.  Wolf  for  petitioners. 
Mr.  Maw  J.  Kohler  for  respondents. 
April  27,  1903.    Denied. 


fS18]*RoBERTH.  DowNMANtf^oZ.,    Petitioners,  v. 

Geuman  Insurance  Company   or   Freb- 

PORT,  Illinois.     [No.  619.] 

Petition  for  a  Writ  of  Certiorari   to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fifth  Circuit. 

Mr.  H.  K,  Atkinson  for  petitioners. 
No  counsel  for  respondent. 
April  6,  1903.    Denied. 
S24     • 


S.  Warren  Lamson  et  al..  Petitioners,  «. 

Charles    F.  Hutchinos,  Executor,  eke. 

[No.  669.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

Mr.  Wm.  H.  Bamum  for  petitioners. 

No  counsel  for  respondent. 

April  27,  1903.    Denied. 


Steamship   Ely,   etc.,   Petitioner,  v.  Wn^ 
LiAM  B.  BowRiNO  et  al.     [No.  672.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 

Messrs.  J.  Parker  Kirlin  and  Charles  B. 

Hickowior  petitioner. 
Mr.  WilMmus  Mynderse  for  respondents. 
April  27,  1903.    Demed. 
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Charles  Doiirrtt,   Plaintiff  in  Error,  v. 
State  or  Vermont.    [No.  233.] 
In  Error  to  the    Supreme    Court   of  the 
State  of  Vermont. 

Mr,  Tracy  L.  Jeffords  for  plaintiff  in  er- 
ror. 
Mr,  0,  A.'  Prouty  for  defendant  in  eiror. 
March  2.  1903.    Ditmiisaed,  on  authority 
of  oounael  for  plaintiff  in  error. 

CoNTRAcrmo  &  BniU)iNG  Cohpaut  of  Ken- 

TUGKT,  Petitioner,  v.  Continental  Trust 

Company.    [No.  184.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit. 

MeesTB,  Thomae  Emery  and  John  Ford  for 
petitioner. 

No  counsel  for  respondent. 

March  4,  1903.  Diamiesed  for  the  want  of 
prosecution.  * 

[616]*RobertH.  Billing slea,  Petitioner,  v,  Kan- 
sas CiTT  Southern  Railway  Company 
et  ah     [No.  600.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

Messrs.  Presley  K,  Swing  and  Henry  F, 
Ring  for  petitioner. 

Messrs,  Gardiner  Lathrop,  Thos,  R.  Mor- 
row, and  8,  W.  Moore  for  respondents. 

March  9,  1003.  Dismissed,  per  stipula- 
tion. 


ScnooNER    Espresso,    eto.,    Appellant,  sw 

United  States.    [No.  240.] 

Appeal  from  the  District  Court  of  the 
United  States  for  the  Southern  District  of 
Florida. 

Messrs,   H.   A,   Herbert   and   *^en;amtn[610I 
Micou  for  appellant. 

Mr,  Attorney  General  for  appellee. 

April  8,  1903.  Dismissed,  pursuant  to 
the  10th  Rule. 


Jeremiah  F.  McCarthy  et  ah.  Plaintiffs  in 
Error  and  Appellants,  v,  James  F.  Mc- 
Carthy.    [No.  388.] 

In  Error  to  and  Appeal  from  the  Court 
of  Appeals  of  the  District  of  CoJumbia. 

ifr.  Ohapin  Broum  for  plaintiffs  in  error 
and  appellants. 

Messrs.  C.  C.  Cole  and  Vincent  A,  Sheehy 
for  defendant  in  error  and  appellee. 

March  11,  1003.  Dismissed,  each  party  to 
pay  its  own  costs  in  this  court,  per  stipula- 
tion of  cotmsel. 


Joshua  M.  Sears,   Plaintiff  in  Error,   v, 

Boabd  of  Street  Commissioners  of  Tm 

City  of  Boston.     [No.  283.] 

In  Error  to  the  Supreme  Judicial  Court 
of  the  State  of  Massachusetts. 

Messrs,  Edward  W,  Hutchins  and  Henry 
Wheeler  for  plaintiff  in  error. 

Mr,  Thomas  M,  Bahson  for  defendant  In 
error. 

April  6,  1903.  Dismissed  with  costs,  per 
stipulation. 


Schooner  Gisara  Harana,  etc.,  AppeUani, 

V,  United  States.    [No.  239.] 

Appeal  from  the  District  Court  of  the 
United  States  for  the  Southern  District  of 
Florida. 

Messrs,  H.  A.  Herbert  and  Benfamin  Mi- 
cou tor  appellant. 

Mr.  Attorney  General  for  appellee. 

April    8,    1003.    Dismissed,   pursuant  to 
the  10th  Rule. 
189  V.  S. 


John  Lawrence  et  ah.  Trustees,  etc.,  Plaifh^ 
tiffs  in  Error,  v.  Board  of  Street  Com* 

MISSIONERS  of  THE  CiTY  OF  BoSTON.    [Nou 

274.] 

In  Error  to  the  Supreme  Judicial  Court  of 
the  State  of  Massachusetts. 

ifr.  J,  H,  Benton,  Jr,,  for  plaintiffs  in  ei* 
.-or. 

ifr.  Thomas  M,  Babson  for  defendant  in 
error. 

April  13,  1903.  Dismissed  with  costs,  per 
stipulation. 

John    Lawrence    CBrien,  Appellant,    r- 

John  H.  Shine,  United  States  Marshal^ 

etc.     [No.  531.] 

Appeal  from  the  Circuit  Court  of  the- 
United  States  for  the  Northern  District  of 
California. 

ifr.  John  M,  Thurston  for  appellant. 

Messrs,  Attorney  General,  Solicitor  Gen^ 
eral  Richards,  and  Morgan  H,  Beach  for  ap-- 
pellee. 

April  17,  1903.  Dismissed  with  costs,  ooh 
motion  of  Mr,  John  M,  Thurston  for  the- 
appellant. 

y.  Van  Buren,  Plaintiff  in  Error,  v,  Mab^ 
oaret  U.  MgKinley.     [No.  260.] 
In  Error   to   the   Supreme  Court  of  the 

State  of  Idaho. 
Mr,  James  H,  Hawley  for  plaintiff  in  er> 

ror. 
Mr,  Edgar  Wilson  for  defendant  in  error. 
April   17,   1903.    Dismissed    with    costs, 

pursuant  to  the  10th  Rule. 


Jambs  P.  Witherow,  Appellant,  v.  Carnegdb 
Steel  Compaiyy,  Limited.     [No.  270.] 
Appeal    from   the    Circuit   Court  of  the 

Unit^  States  for  the  Southern  District  of 

New  York. 
Mr,  Hector  M,  Hitchings  for  appellant, 
ifr.  John  R,  Bennett  for  appellee. 
April  23,   1903.    Dismissed    with    oosts^ 

pursuant  to  the  10th  Rule. 


ClETELAND,  CINCINNATI,  CHICAGO  &  St. 

Louis   •Railway  Company,  Plaintiff  in[filTM 

Error,  v.  Village  of  Clyde,  Ohio.    [No. 

262.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Ohio. 

.Ifr.  John  T.  Dye  for  plaintiff  in  error. 

Messrs,  Homer  Metzgar  and  8,  8,  Rich- 
ards for  defendant  in  error. 

April  24,  1903.  Dismissed  with  costs,  on 
authority  of  counsel  for  the  plaintiff'  in  er- 
ror. 
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ffiifEHAOir  OsAVBEBEiN,    Appellant,  V.  Pb- 

omA,  ]>BCSATOBy  &  EvANsvnxB  Railway 

CoMPAHT  €t  ah    [No.  284.] 

Appeal  from  the  Circuit  Oourt  of  iha 
United  States  for  the  District  of  Indiana. 

M.r.  Edward  B.  Whitney  for  appellant. 

Mr,  J.  M.  Diokinaon  for  appellees. 

April  87t  1909.  Dtmitted;  p«r  ftipola- 
tloo*  • 


VlBOnraA-CABOLINA  ChEHIOAI.  COMPAirT,  Pe- 

titianer,  v.  Hoke  Iif  subanoe  CoMPAirT  or 

New  Tobk  et  al.    [No.  281.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit 

Mr.  Henry  A.  M.  Smith  for  petitioner. 

Meeere.  Auguetin  T,  Bmythe  and  Alem,  O. 
King  for  respondents. 

April  27,  1003.    Diemieaed  for  the  want 
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*Be  WILLIAM  WATTS,  Petitioner, 


Re  DAVID  SACHS,  Petitioner. 
(See  S.  C.  Reporter's  ed.  1-30) 

Contempt  —  of  bankruptcy  court  —  advice 
of  oouneel  inducing  judicial  action  of  state 
court, 

Aftrlce  of  attorney*  tjo  a  state  grart,  pursuant 
to  which  that  court  compelled  the  surrender 
by  a  receiver  in  bankruptcy  .of  property  which 
had,  without  the  consent  of  the  state  court, 
been  yoiuntarily  turned  over  to  him  by  a. re- 
ceiver appointed  by  such  court,  cannot  be 
deemed  to  constitute  contempt  of  the  bank- 
ruptcy court,  where  there  is  no  evidence  that 
I  their  advice  was  given  otherwise  than  in  good 
faith  and  in  the  discharge  of  their  duty  as 
eoonael. 

[Nos.  15,  16,  Original.] 

Argued  April  20,  IDS.     Decided  May  18, 

1903, 

ON  HABEAS  CORPUS  and  Certiorari  to 
refview  a  sentence  of  contempt  imposed 
liy  the  United  States  District  Court  for  the 
District  of  Indiana  upon  attorneys  for  ad- 
vice given  by  them  to  a  state  court,  which  in- 
duced that  court  to  compel  the  surrender  of 
property  in  the  hands  of  a  receiver  in  bank- 
ruptcy appointed  by  the  District  Court.  Pe- 
titionera  discharged. 

Statement  by  Mr.  Cliief  Justice  Fuller  t 

M.  Zicr  &  Company,  a  corporation  located 

at  New  Albany,  Indiana,  engaged  in  the  boil- 

^]er  manufacturing  business,  was  ^hopelessly 

insolvent  on  and  prior  to  December  30,  1902, 

nnd   some   thousands  of   dollars   had   been 

NoTR. — On  the  liahility  of  attorneys  for  con 
Umpt — see  note  to  Anderson  v.  Comptois,  48 
C  C   A.   7. 
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drawn  from  its  treasury  by  tlie  manager  of 
its  affairs  for  the  purpose  of  making  certain 
payments,  of  which  $3,100  hod  been  paid  to 
Hyerson  &  Son,  a  corporation  of  Chicago,  II- 
Unois,  and  a  large  creditor  of  the  Zier  com- 
pany, previously  to  December  30,  and  $9,600 
was  on  that  day  placed  by  M.  Zier,  the  man- 
ager of  the  company,  in  the  hands  of  his 
attorney  to  be  paid  over  to  Zier's  sidter-in- 
law,  who  was  a  stockholder  and  creditor  of 
the  Zier  corporation.  It  was  arranged  by 
Zier'a  attorney  with  the  Chicago  corporation 
on  December  29  that  the  latter  should  apply 
for  the  appointment  of  a  receiver  of  the 
Zier  corporation,  and  that  the  New  Albany 
Trust  Company  should  be  appointed  receiv- 
er, and  this  resulted  in  a  complaint  filed  by 
the  Ryerson  corporation,  represented  by  W^ 
W.  Watts,  a  member  of  the  bar  of  Ken- 
tucky, in  the  circuit  court  of  Floyd  county^ 
Indiana,  charging  that  the  Zier  company 
was  insolvent  and  was  dissipating  its  prop- 
erty and  assets,  and  praying  for  the  appoint- 
ment of  a  receiver,  ''and  that  the  court  shall 
make  such  orders  as  shall  be  necessary  and 
proper  for  th^  preservation  of  said  property, 
for  the  continuance  of  said  business  for  the 
purpose  of  completing  unfinished  contracts," 
etc.,  to  which  defendant  voluntarily  appeared 
and  conf^ented  to  the  appointment  of  the 
New  Albany  Trust  Company  as  receiver. 
The  appointment  was  accordingly  made,  and 
the  trust  company  immediately  qualified  and 
proceeded  to  administer  the  estate  and  wind 
up  its  affairs. 

On  Januarjr  16,  the  trust  company,  as  re- 
ceiver, filed  its  report  and  petition,  giving- 
an  inventory  and  appraisement  of  the  assets 
of  Zier  &  Co.,  the  receipts  and  expenditures 
of  the  receiver  to  that  date,  the  particulars 
in  respect  of  outstandinj^  contracts;  raising 
the  question  as  to  the  nirther  operation  of 
the  plant,  and  advising  an  order  for  a  meet- 
ing of  the  creditors  to  consider  that  subject ; 
requiring  creditors  to  prove   their   claims, 
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and  en  joining  them  from  the  prosecution  of 
suits  except  uy  intervention.  A  list  of  the 
creditors  was  attached,  which  included  the 
Inland  Steel  Company,  John  C.  Thurston, 
and  the  Dey  Time  Register  Company. 

The  couit  entered  an  order  directing  such 
13]  meeting  to  be  *held  January  24,  and  notice  by 
mail  to  be  given,  which  was  done,  and  the 
meeting  was  held  on  that  day,  a  large  num- 
ber of  creditors  being  represented,  including 
the  Inland  Steel  Company.  An  order  was 
thereupon  entered  for  payment  of  rent,  the 
completion  of  unfinished  contracts,  for  the 
continuance  of  the  operation  of  the  plant  to 
a  specified  extent,  for  the  issue  of  certificates 
of  indebtedness  to  a  small  amount,  but  that 
no  new  contracts  should  be  made.  It  was 
further  ordered  that  creditors  be  notified  by 
mail  and  by  publication  to  file  their  claims 
on  or  before  May  11,  and  "that  all  creditors 
and  other  persons  be  and  they  are  hereby  en- 
joined and  restrained  from  prosecuting  any 
«laim  or  suit  against  this  estate  except  by 
intervention  in  this  cause  or  by  first  obtain- 
ing leave  of  this  court." 

February  6,  1903,  the  Inland  Steel  Com- 
pany, John  C.  Thurston,  and  John  Dey,  do- 
ing business  as  Dey  Time  Register  Company, 
creditors  of  the  Zier  corporation  to  the 
amounts  of  $935,  $15,  and  $100,  respectively, 
filed  their  petition  in  bankruptcy  in  the 
United  States  district  court  for  the  district 
of  Indiana  against  that  corporation  to  have 
it  declared  a  bankrupt.  The  petition  al- 
leged that  the  company  was  hopelessly  in- 
•olvent  and  had  committed,  within  four 
months  next  preceding  the  filing  of  the  peti- 
tion, acts  of  bankruptcy,  which  were  speci- 
fied. It  was  further  alleged  that  it  was  nec- 
essary, for  the  preservation  of  the  estate  of 
Zier  k  Company  and  for  the  benefit  of  its 
creditors  alike,  that  a  receiver  in  bankrupt- 
cy be  appointed  at  once  to  take  charge  of 
the  affairs  of  said  company.  On  February 
11a  further  petition  was  filed  by  the  Inland 
Steel  Company,  and,  on  the  same  day,  a  sup- 
plemental petition,  in  which  the  appoint- 
ment by  the  circuit  court  of  Flqyd  county  of 
a  receiver  and  his  being  put  in  charge  of  the 
insolvent's  property,  were  set  up  as  addi- 
tional acts  of  bankruptcy. 

The  district  court  thereupon  appointed 
Frederick  D.  Connor  as  receiver,  and  direct- 
ed that  he  should  take  into  his  possession 
the  plant  of  Zier  &  Company  and  all  ita 
other  property,  and  further  ordered  that  the 
New  Albany  Trust  Company  should  deliver 
up  to  the  receiver  all  the  property  of  Zier 
&  Company  and  refrain  from  in  any  way  in- 
[4]tierfering  with  him.  The  receiver  *  immedi- 
ately qualified  by  giving  bond  as  required  by 
the  court. 

February  13,  1903,  and  before  the  receiver 
of  the  district  court  had  made  demand  for 
the  property,  on  learning  of  Mr.  Connor's 
appointment  as  receiver,  Mr.  Watts,  after 
consulting  with  the  local  attorneys  of  Zier 
A  Company,  communicated  with  the  district 
Judge  and  requested  that  the  Federal  receiv- 
er should  not  proceed  until  he,  Mr.  Watts, 
could  procure  an  order  from  the  Floyd  cir- 
cuit court  permitting  him  to  do  so,  and 
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could  come  to  Indianapolis,  and  present  to 
the  district  judge  reasons  why  the*  receiver 
should  not  have  been  appointed  by  that 
court,  and  why  his  order  to  that  effect 
should  be  vacated.  The  district  judge  im- 
mediately caused  the  court's  receiver  and  the 
attorneys  interested  in  the  case  to  be  noti- 
fied to  take  no  further  steps  until  a  hearing 
could  be  had  on  the  questions  suggested  by 
Mr.  Watts,  on  February  16,  at  Indianapolis. 
No  further  action  was  taken  by  the  receiver 
of  the  district  court,  but  he  presented  to  the 
Floyd  circuit  court  a  petition  setting  forth 
his  appointment  and  qualification,  toother 
with  a  certified  copy  of  the  order  appointing 
him,  on  the  morning  of  Saturday,  February 
14,  and  asked  the  delivexy  to  him  of  the 
property  and  effects  of  Zier  &  Company  and 
the  discharge  of  the  trust  company  as  re- 
ceiver. The  Floyd  circuit  court  entered  an 
order  reciting  that  Connor,  as  receiver,  came 
by  his  attorney,  "and  by  leave  and  order  of 
the  court,  and  upon  his  own  motion,  makee 
himself  a  party  to  this  proceeding,  and 
thereupon  by  leave  of  the  court  files  his  veri- 
fied petition  showing  his  appointment  as  re- 
ceiver of  said  M.  Zier  &  Co.  by  order  of  the 
United  States  district  court  for  the  district 
of  Indiana,"  and  praying  for  the  surrender 
of  the  property ;  "and  the  matter  of  said  pe- 
tition 18  now  continued  until  the  next  term 
of  this  court."  Saturday,  February  14,  waa 
the  last  day  of  the  term,  and  the  next  term 
of  the  court  commenced  on  the  9th  day  of 
March. 

On  the  same  day,  February  14,  the  trust 
company,  by  Watts,  its  attorney,  filed  its  pe- 
tition, framed  by  him,  which  alleged  that 
the  trust  company  was  carrying  out  as  re- 
ceiver the  terms  of  the  order  of  January  24 ; 
that  that  order  had  *been  entered  without [5 J 
objection  from  the  Inland  Steel  Company, 
John  C.  Thurston,  or  the  Dey  Register  Com- 
pany, or  any  creditor;  that  the  three  lastr 
mentioned  creditors  had  filed  a  petiton  in  in- 
voluntary bankruptcy  against  M.  Zier  & 
Company,  February  6,  1903;  that  supple- 
mental petitions  were  filed  Februaiy  11, 
1903,  but  that  the  petitions,  although  set- 
ting up  the  receivership  in  the  state  court, 
had  not  shown  to  the  united  States  district 
court  the  participation  of  the  Inland  Steel 
Company  in  the  proceedings  of  January  24, 
its  appearance,  and  the  restraining  order 
and  injunction;  that  thereupon  the  order 
had  been  obtained  in  the  bankruptcy  pro- 
ceedings appointing  Connor  receiver,  and  di- 
recting him  to  take  charge  of  the  estate  of 
M.  Zier  ft  Company  in  bankruptcy,  and  di- 
recting the  receiver  of  the  state  court  to  de- 
liver up  the  property.  The  petition  further 
averred  that  the  creditors  whose  appearance 
was  noted  in  the  state  court  on  January  24 
had  claims  aggregating  $53,279.51;  that 
creditors  with  daims  aggregating  $11,622.49 
hod  filed  claims  with  tS^  state  court  receiv- 
er, making  a  total  of  $64,902  in  amount,  so 
filed  or  appearing,  out  of  a  total  liability  of 
$76,463.36 ;  that  the  total  number  of  credit- 
ors vras  seventy-six;  that  thirty-seven  ap- 
peared to  the  action,  and  twenty-five,  includ- 
ing the  Dey  Time  Register  Company,  had 

1IK>  u,  8. 


1902. 


Be  Watts. 


5-^ 


filed  their  claims  with  the  state  court  re- 
ceiver, making  a  total  of  sixty-two  credit- 
ors who  had  appeared  or  filed  their  claims. 

That,  with  a  view  to  the  due  observance  of 
the  comity  existing  between  the  state  and 
the  Federal  coiurts,  and  of  avoiding  a  clash 
of  jurisdiction,  petitioner  had  communicat- 
ed through 'its  attorn^s  with  the  United 
States  district  judge  and  requested  the  non- 
enforcement  of  his  order  until  after  the  mat- 
ters in  question  had  been  presented  to  the 
state  court,  with  the  request  that  that  court 
direct  it  and  its  attorneys  to  lay  said  mat- 
ters before  the  jud^  of  the  district  courts 
whereupon  the  district  judge  requested  coun- 
sel to  notify  the  attorneys  of  the  creditors 
petitioning  in  bankruptcy  that  the  matter 
would  be  heard  on  Monday,  February  16,  in 
Indianapolis,  and  that  in  the  meantime  the 
order  appointing  Connor  was  not  to  be  en- 
forced. 

The  petition  further  alleged  that  the 
{6]  court  was  about  to  adjourn  *over  to  the  first 
day  of  its  next  term,  March  9;  that  the  or- 
der of  January  24  directed  petitioner  as  re- 
ceiver to  go  on  and  complete  various  con- 
tracts ;  that  it  had  entered  upon  the  work ; 
that  the  operation  of  the  plant  was  for  the 
beneficial  purposes  of  the  estate;  and  that 
the  stoppage  of  the  plant  would  involve  loss 
to  the  creditors  and  many  complicated  ques- 
tions of  damage;  that  it  would  work  great 
hardship  to  leave  the  estate  with  the  court 
adjourned  and  without  instructions  as  to 
what  to  do ;  and  that  the  petitioner  was  this 
court's  officer,  and  must  be  ordered  and  di- 
rected by  this  courjb,  only,  with  respect  to 
the  property  in  its  hands. 

Petitioner  averred  that  the  injunction  and 
restraining  order  of  the  state  court  had  been 
knowingly  violated  by  the  Inland  Steel  Com- 
pany and  the  Dey  Time  Register  Company; 
that  these  two  creditors  and  all  other  cred- 
itors were  estopped  from  prosecuting  the  pe- 
tition in  bankruptcy,  and  from  seeking  to 
take  from  petitioner  the  assets  in  its  hands 
as  receiver;  and  that  all  the  creditors  were 
enjoined  from  prosecuting  any  attempt  to 
take  from  the  receiver  any  of  the  assets  in 
its  hands  except  by  leave.  And,  further, 
that  the  record  in  the  district  court  of  the 
United  States  for  the  district  of  Indiana  did 
not  disclose  all  the  facts  regarding  the  mat- 
ters herein ;  that  that  court  had  no  informa- 
tion as  to  the  restraining  orders,  and  estop* 
pels,  by  entry  of  appearance,  participation, 
and  otherwise.  That  the  assets  of  the  Zier 
company  were  in  custodia  legis;  that  the 
parties  had  submitted  themselves  to  this 
forum ;  that  the  court  came  into  lawful  oils- 
tody  of  the  property,  and  the  orders  and 
proceedings  were  entered  and  had  before  the 
institution  of  the  bankruptcy  proceedings, 
and  the  attempt  to  oust  tiiis  court  and  re- 
ceiver therefrom.  Petitioner,  therefore,  as- 
serted its  belief  that  the  district  court,  un- 
der the  'peculiar  circumstances  of  the  case, 
would  coincide  with  the  state  court,  if  it 
should  deem  wise  to  enter  orders  specifically 
restraiiring  the  Inland  Steel  Company,  John 
L.  Thurston,  and  the  Dey  Time  Register 
Company  and  their  attorneys,  Connor,  and 
190  U.  8. 


the  United  States  marshal  from  further 
prosecuting  any  matters  in  relation  to  the 
estate  or  of  the  taking  of  the  assets  in  any 
manner,  except  by  intervention  in  this  ac- 
tion. 

^Petitioner  prayed  for  instructions;  that[7] 
it  should  present  the  facts  to  the  district 
court  of  the  United  States,  either  by  limited 
or  general  appearance  in  the  bankruptcy  pro- 
ceedings, and  ask  such  relief,  if  any,  as  this 
court  might  direct;  and  that  an  injunction 
be  grant^. 

An  order  was  then  entered,  prepared  by 
Mr.  Watts,  embodying  matters  set  up  in  the 
petition,  granting  an  injunction,  oidering 
the  operation  of  the  plant  to  continue,  and 
direc&ng  the  receiver,  through  its  attorneys, 
to  proc^d  to  Indianapolis  and  there,  by  a 
limited  appearance,  to  lay  before  the  district 
court  the  facts  with  regard  to  the  matters 
herein,  and  to  suggest  to  that  court  the  or- 
ders of  this  court,  and  its  belief  that  with 
full  information  of  the  facts  the  order  of 
that  court  would  at  most  have  been  a  direc- 
tion for  application  to  be  made  to  this  court 
for  the  delivei-y  of  the  assets  to  the  receiver 
or  trustee  of  the  district  court.  It  was  fur- 
ther ordered  that  the  Inland  Steel  Company 
John  L.  Thurston,  and  the  Dey  Time  Regis- 
ter Company  show  cause  why  th^  should 
not  be  punished  for  contempt  in  disobeying 
the  orders  of  this  court  by  taking  action 
without  obteining  leave. 

On  Monday,  February  16,  Mr.  Watte,  with 
the  vice  president  of  the  New  Albany  Trust 
Company,  receiver,  appeared  in  the  district 
court  atlndianapolis,  and  the  proceedings  in 
the  stete  court,  including  the  petition  and 
order  of  February  14,  were  laid  before  that 
court,  and  hearing  was  had  that  day  and  on 
February  17.  At  the  conclusion  of  the  ar- 
gument the  district  judge  announced  his 
ruling  that  the  court  in  bankruptcy  had  su- 
preme and  exclusive  jurisdiction  in  the  mat- 
ter ;  and  asked  Mr.  Watte  and  the  represent- 
ative of  the  trust  company  if  it  were  not 
better  to  avoid  the  clash  of  jurisdiction  by 
volunterily  turning  the  property  over  to  ihp 
Federal  receiver,  indicating  at  the  same  time 
that  otherwise  it  would  be  his  duty  to  exert 
the  power  of  the  court  in  vindication  of  its 
jurisdiction.  Mr.  Watte  and  his  colleague 
thereupon  announced  that  the  nroper^ 
would  be  turned  over  to  the  Federal  receiv- 
er. Mr.  Watte  at  the  same  time  stated  to 
the  court  that  he  would  do  all  in  his  power 
to  see  that  the  proceedings  in  the  stete  court 
of  February  14  were  *stricken  out,  and  that  [8] 
he  would  endeavor  to  have  the  state  court 
m»kB  an  order  directing  the  surrender  of 
the  property. 

The  district  court,  on  February  17,  made 
the  following  order: 

"This  cause  coming  on  now  to  be  heard 
upon  the  petition  of  Frederick  D.  Connor, 
filed  herein  on  the  16th  day  of  February,  a. 
D.  1903,  for  the  instruction  of  the  court  con- 
cerning the  property  and  assete  of  said  M. 
Zier  &  Company,  which  are  now  in  the  pos- 
session of  the  New  Albany  Trust  Company, 
as  receiver  of  the  Floyd  circuit  court,  in  a 
suit  therein  pending  against  said  M.  Zier  ft 

986 


^10 


Supreme  Coubt  of  the  United  States. 


Oct.  TebMp 


Company,  because  of  their  insolvency;  and 
the  petitioning  creditors  in  this  cause  and 
80  id  Connor,  receiver  as  aforesaid,  being  now 
.  present  and  represented  bv  Georce  H.  Hester 
and  William  Wilhartz,  their  solicitors,  and 
said  New  Albany  Trust  Company,  receiver 
as  aforesaid,  being  now  present  and  repre 
0ented  bv  Henry  E.  Jewett,  its  vice  presi- 
dent, and  by  William  W.  Watts,  its  solicitor, 
and  after  argument  by  counsel,  the  said  New 
Albany  Trust  Company,  as  receiver  of  the 
Floyd  circuit  oourt,  by  its  said  vice  presi- 
dent, having  voluntarily  offered  and  agieed, 
by  and  with  the  consent  and  approval  of 
said  William  W.  Watta^  its  solicitor,  in  open 
court,  to  surrender  full  and  immediate  pos- 
session and  control  of  the  property  and  as- 
sets of  said  M.  Zier  &  Company,  in  its  pos- 
session or  under  its  control,  as  receiver  of 
the  Floyd  circuit  court,  to  said  Connor,  as 
receiver  of  this  court,  upon  the  presentation 
by  him  to  said  New  Albany  Trust  Company 
of  a  certified  copy  of  the  order  for  his  ap- 
pointment as  such  receiver  heretofore  niaue 
by  this  court.  It  is  now  hereby  ordered  by 
the  oourt  that  said  Connor,  receiver  as  afore- 
said, forthwith  present  a  certified  copy  of 
the  order  for  his  appointment  as  such  re- 
ceiver to  the  said  New  Albany  Trust  Com- 
pany, and  immediately  thereupon  take  full 
possession  and  control  of  the  property  and 
assets  of  said  M.  Zier  &  Company  that  are 
now  in  the  possession  or  under  the  control  of 
said  New  Albany  Trust  Company,  as  receiv- 
er of  the  Floyd  circuit  court." 

On  February  19  the  trust  company  by  its 
vice  president  filed  a  report  in  the  Floyd  cir- 
cuit court,  in  which  it  stated  that,  in  pur- 
suance of  the  order  of  the  court,  it  had  ap* 
[9]peaTed  before  the  ^district  judge  in  Indian- 
apolis on  Monday,  February  16,  and,  upon 
the  hearing  in  that  court,  the  receiver  had 
stated  that  it  was  ready  and  willing  to  de-' 
liver  to  the  receiver  appointed  by  the  Fe<ler- 
al  court  all  the  property  and  assets  of  Zier 
&  Company  in  its  hands;  that  it  had  not  jet 
been  able  to  make  up  its  accounts  as  receiv- 
er, but  was  preparing  the  same  to  submit  to 
the  court,  and  was  willing  to  turn  over  all 
the  property  to  the  Federal  receiver;  pnd 
prayed  leave  from  the  court  to  do  so.  The 
conipany  further  asked  that,  upon  the  pre- 
sentation and  approval  of  its  accounts  as  re- 
ceiver, its  resignation  be  accepted,  and  that 
it  be  fully  and  finally  discharged. 

On  the  same  day  Connor  demanded  of  the 
trust  company  the  property  of  Zier  &  Com- 
pany in  its  possession.  tx>  which  that  com- 
fiany  at  once  replied  that  it  had  that  morn* 
ng  filed  before  the  judge  of  the  Floyd  cir- 
cuit court,  in  chambers,  a  report,  a  copy  of 
which  was  attached;  that  the  judge  had 
stated  orally  that  he  wished  the  property 
held  until  the  accounts  of  the  trust  company 
as  receiver  were  rendered  and  passed  on; 
that  the  company  thought  this  miglit  be 
done  the  next  day,  and  desired,  if  Connor  was 
willing,  to  defer  action  until  then,  because  it 
would  "relieve  us  of  embarrassment  in  the 
premises.  On  the  other  hand,  if  you  insist 
on  immediate  surrender  of  the  property  to 
Tou,  we  are  bound  to  say  that  we  believe 
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that  to  carry  out  in  good  faith  the  under- 
standing with  the  honorable  judge  of  the 
United  States  court  of  Indianapolis  and  our 
vice  president,  H.  E.  Jewett,  we  ought  to 
surrender  the  property  to  you  at  owct," 
Connor  declined  to  grant  further  time,  and 
the  trust  company  turned  over  to  him  the 
plant  of  Zier  k  Company,  which' constituted 
all  the  property  of  that  company  except  cer- 
tain books  and  cash.  Connor  immediately 
took  possession  of  the  property  and  put 
watchmen  in  charge  to  hold  the  same  for 
him. 

On  February  20  the  United  States  Tube 
Company  presented  to  the  Floyd  circuit 
court,  "  in  vacation,  at  chambers,"  a  peti- 
tion signed  and  verified  by  D.  A.  Sachs,  in 
which  it  was  set  forth  that  the  trust  com- 
pany, as  receiver,  had  wrongfully  turned 
over  and  surrendered  the  possession  of  the 
boiler  plant  of  Zier  &  Company  to  Connor, 
the  receiver  in  bankruptcy,  and  was  *tlireat-[10] 
ening  to  turn  over  to  Connor  all  the  other 
asseto  of  Zier  &  Company  in  its  hands.  Pe- 
titioner therefore  prayed  that  the  trust  com- 
pany be  cited  to  appear  before  the  court,  in 
chambers,  on  the  afternoon  of  that  day,  and 
show  cause  why  it  should  not  be  punislied 
for  contempt;  and  that  if  the  court  found 
that  the  trust  company  had  violated  its  or- 
ders as  represented  that  it  be  removed  from 
its  ofllce  as  such  receiver  and  a  successor  be 
appointed;  and  that  the  trust  company  be 
required  to  account  immediately  and  turn 
over  to  its  successor  the  proper^  of  Zier  & 
Company.  On  this  petition  the  judge  of  the 
Floyd  circuit  court  on  the  same  day  entered 
an  order  removing  the  trust  company  from 
the  receivership,  and  directing  it  to  account 
for  the  assets  of  Zier  &  Company.  The  or- 
der further  provided  for  the  appointment  of 
Charles  D.  Kelso  as  receiver,  and  directed 
him,  on  qualification,  to  demand  of  the  trust 
company  and  Connor  the  immediate  posses- 
sion of  the  property  of  Zier  SC  Company 
which  came  into  the  hands  of  the  trust  com- 
pany as  receiver,  and,  should  Connor  fail  or 
refuse  to  surrender  the  possession  of  the  as- 
sets, that  he  at  once  report  to  the  judge  for 
further  instructions. 

Kelso,  having  qualified,  on  the  same  day 
reported  to  the  judge  at  chambers  that  he 
had  demanded  of  the  trust  conipany  the  pos- 
session of  the  assets  of  Zier  &  Company,  and 
that  the  trust  company  had  refused  to  sur- 
render the  possession'  for  the  reason  that  it 
had  turned  over  the  possession  of  the  plant 
to  Connor,  and  that  as  to  the  other  assets  it 
intended  to  account  forthwith  to  the  judge 
of  the  Floyd  circuit  court :  and  that  he  Um 
demanded  the  property  of  Connor,  who  re- 
fused to  surrender  the  same.  The  state 
court  then  entered  an  order  that  a  writ  be 
issued,  directed  to  the  sheriff  of  the  county^ 
requiring  him  immediately  to  seize  and  de- 
liver to  Kelso  all  the  property  whi^h  Con- 
nor had  in  his  possession,  and  forthwith  to 
make  a  return  to  the  court. 

February  21,  Connor  filed  a  petition^ in  the 
district  court,  in  which,  after  setting  forth 
the  facta  as  to  the  delivery  of  the  possesion 
of  the  plant  of  Zier  &  Company  to  him  Feb> 
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ruarj  19,  he  stated  that  he  retained  posses- 
sion of  the  same  until  February  20,  when 
possession  was  demanded  of  him  by  Kelso, 
[.11]  as  •receiver  appointed  by  the  Floyd  circuit 
court,  which  demand  he  refused;  that  he 
was  served  with  a  certified  copy  of  the  order 
of  the  Floyd  drcuit  court,  and  with  a  writ 
issued  by  that  court  February  20,  to  the 
sheriiT,  requiring  him  forthwith  to  take  pos- 
session of  the  plant  and  the  assets ;  and  that 
the  sheriff  forcibly  took  possession  tliercof, 
and  delivered  the  same  over  to  Kelso,  who 
"was  then  in  possession. 

The  petition  of  Connor  further  stated : 

TThat  this  petitioner  believes  the  above- 
stated  proceedings  were  procured  to  be  liad 
by  William  W.  Watts,  Esq.,  of  Louisville, 
Kentucky,  who  during  the  continuation  of 
the  New  Albany  Trust  Company,  as  receiver 
of  M.  Zier  &  Company,  represented  said 
trust  company  as  such ;  that  said  Charles  D. 
Kelso  is  now  represented  by  one  D.  A.  Sachs, 
Esq..  of  Louisville,  Kentucky,  an  attonioy- 
at-Iaw,  and  that  the  petitioner  believes  ihat 
said  Sachs  also  assisted  in  procuring  the  or- 
ders of  the  said  Floyd  circuit  court  above  set 
out,  and  the  petitioner  further  says  that  he 
verily  believes  the  forcible  removal  of  said 
property  from  his  possession  and  control  as 
receiver  appointed  by  this  court  as  aforesaid 
was  brought  about  by  the  joint  action  and 
efforts  of  said  Charles  D.  Kelso,  as  receiver, 
and  Charles  D.  Kelso,  individually,  and  Wil- 
liam W.  Watts,  as  attorney  for  said  New  Al- 
bany Trust  Company,  and  D.  A.  Sachs,  at- 
torney for  said  Charles  D.  Kelso,  receiver." 

The  petitioner  further  prayed  that  Kelso, 
as  receiver  and  individually,  the  sheriff,  the 
deputy  sheriff,  and  the  custodian  of  the 
plant,  and  William  W.  Watts,  as  attorney 
for  the  trust  company,  and  D.  A.  Sachs,  as 
attorney  for  Kelso,  be  required  and  directed 
to  redeliver  the  property  to  petitioner,  and 
be  cited  to  appear  and  show  cause  why  tbey 
should  not  be  punished  for  contempt. 

On  this  petition  the  district  court,  Febru- 
ary 21,  made  an  order  requiring  the  parties 
therein  named  to  appear  before  it  at  Indian- 
apolis on  February  25  to  show  cause  why 
they  should  not  redeliver  the  property,  and 
restraining  them  from  in  any  way  interfer- 
ing therewith ;  and  further  ordering  that  the 
parties  show  cause  why  they  should  not  be 
punished  for  contempt.  On  the  same  day, 
f  12] the  United  States  district  attorney  *for  the 
district  of  Indiana  filed  informations  in  the 
district  court  against  Kelso-,  Watts,  Sachs, 
and  others,  for  contempt  of  the  district  court 
in  disobeying  and  disregarding  its  orders. 
Watts  and  Sachs  filed  separate  answers  and 
pleas  to  the  rule  to  show  cause  and  to  the  in- 
lormation  against  them,  which  were  tra- 
versed by  the  United  States  district  attor- 
ney. 

William  W.  Watts,  by  way  of  response  to 
the  rule,  and  plea  to  the  information,  plead- 
ed that  he  was  not  guilty  of  the  alleged  con- 
tempts stated  in  the  rule  and  information, 
or  either  of  them.  He  denied  that  he  had 
committed  or  advised  any  act  of  contempt  of 
tfie  orders  of  the  district  court,  or  that  he 
had  in  anv  way,  directly  or  indirectly,  or  by 
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aiding  or  advising,  forcibly,  or  in  any  other 
way,  taken  from  the  receiver  in  the  bank- 
ruptcy proceedings  the  property  of  Zier  & 
Company,  or  any  part  of  it,  or  in  any  way, 
by  aiding,  abetting,  or  advising,  had  with- 
held the  custody  of  said  property  or  any 
part  of  it.  But  he  said  that  the  orders  of 
the  district  court  directing  its  receiver  to 
take  the  properly  of  Zier  &  Compai<y  into 
its  custody  were  void  because  of  want  of  ju- 
risdiction, and  that  the  possession  of  the 
property  by  Connor,  receiver,  was  wrongful- 
ly and  unlawfully  obtained,  and  the  retak- 
ing under  the  orders  and  writ  of  the  Floyd 
circuit  court  was  a  lawful  and  proper  tak- 
ing. 

He  then  set  up  the  various  proceedings 
hereinbefore  enumerated,  and  the  part  he 
took  therein;  adding:  "All  this  was  done 
solely  for  the  purpose  of  preventing  any  pos- 
sible confiict  between  the  two  jurisdictions, 
and  it  was  believed  by  this  defendant  and 
respondent,  and  by  the  said  New  Albany 
Trust  Company,  and  by  the  judge  of  the 
Floyd  circuit  court,  that  upon  such  presen- 
tation the  United  States  district  court 
would  rescind  its  said  order  appointing  said 
Frederick  D.  Connor,  as  receiver,  and  direct- 
ing him  to  take  possession  of  said  properly 
of  M.  Zier  &  Company."  Under  thi«  author- 
ization he  and  the  trust  company  appeared 
at  Indianapolis  on  Monday,  Februaiy  16, 
and  exhibited  to  the  district  court  the  order 
of  the  Floyd  circuit  court  authorizing  them 
to  appear,  and  made  a  full  statement  of  the 
situation  in  the  state  court,  after  which  an 
extended  argument,  the  district  judge  re- 
fused in  any  way  to  reconsider,  modify,  or 
set  aside  his  order,  and  demanded  of  *the  rep- [13] 
resentative  of  the  trust  company  whether  or 
not  it  would  turn  over  the  property,  and 
of  defendant  and  respondent  whether  or  not 
he,  as  counsel  for  the  trust  company,  would 
advise  it  to  turn  the  property  over,  to  Con- 
nor, as  receiver.  "Under  these  circumstan- 
ces, and  not  otherwise,  and  believing  that 
the  said  demand  of  said  judge  of  the  said 
United  States  district  court  was  peremp- 
tory, this  defendant  and  respondent,  as  coun- 
sel for  the  said  New  Albany  Trust  Company, 
stated  that  he  would  advise  the  said  New  Al- 
bany Trust  Company  to  turn  over  the  said 
property  to  the  said  Frederick  D.  Connor, 
receiver."  On  February  17,  defendant  and 
the  vice  president  of  the  trust  company  left 
Indianapolis,  and  defendant  supposed  that  it 
was^  not  necessary  for  any  order  respecting 
the  hearing  in  the  district  court  February  16 
and  17  to  be  entered,  and  that  no  order 
would  be  entered.  But  an  order  was  en- 
tered, a  fact  which  he  learned  several  days 
thereafter. 

Defendant,  further  answering,  alleged  that 
on  February  19  defendant  and  the  trust  com- 
pany, receiver,  appeared  before  the  judge  of 
the  Floyd  circuit  court,  in  chambers,  and  de- 
fendant, as  attorney  for  the  trust  company, 
then  filed  before  the  judge  of  that  court  a 
written  petition  and  motion,  setting  forth 
what  had  passed  at  Indianapolis,  in  view  of 
which  he  moved  to  strike  out  and  expunge 
from  the  files  the  petition  and  order  of  Fob- 

93T 


13-10 


SUFBElfX  COUIT  or  THE  VVTOM  StATSS. 


Oor.  TUaM, 


ruary  14,  1903.  This  was  particularly  de- 
sired, because  the  district  judge  seemed  to 
regard  the  petition  and  order  as  offensive. 
That  defendant  was  in  every  way  in  good 
faith  endeavoring  to  carry  out  the  under- 
standing at  Indianapolis,  and  advised,  and 
at  no  time  gave  any  contrary  advice,  the 
trust  company  to  turn  over  to  Connor,  re- 
ceiver, all  the  property  of  the  Zier  company. 
The  response  and  plea  further  averred  that 
Watts  was  much  embarrassed  by  the  condi- 
tion of  affairs,  and  felt  that  the  judge  of  the 
Floprd  circuit  court  might  misconstrue  his 
actions  in  the  premises,  and,  before  going  to 
New  Albany  on  February  19,  1903,  requested 
his  friend,  D.  A.  Sachs,  a  lawyer  raiding  in 
Louis>ille,  Kentucky,  to  accompany  him  for 
the  purpose  of  explaining  his  action  to  the 
ludge  of  the  Floyd  circuit  court,  and  this 
Sachs  accordingly  did.  But  the  judge  of 
that  court  was  not  satisfied,  and  entered  a 
114]  rule  on  *  Watts  to  show  cause  "why  he 
should  not  be  punished  for  contempt." 

On  the  same  day  the  trust  company  filed 
its  separate  petition,  praying  for  leave  to 
V'-n  over  the  property,  and  for  its  discharge 
in  the  premises  on  the  approval  of  its  ac- 
counts. But  the  judge  cited  it  also  to  show 
cause. 

The  pleading  further  set  forth  the  com- 
munication of  the  trust  company  to  Connor, 
receiver,  and  the  delivery  of  the  property  to 
him ;  and  that  on  February  20  defendant  ap- 
peared before  the  judge  of  the  Floyd  circuit 
court  in  obedience  to  his  request.  On  that 
day  an  order  was  entered  removing  the  trust 
company  as  receiver,  and  appointing  Charles 
D.  Kelso  as  receiver  in  its  stead,  and  au- 
thorizing him  to  demand  of  Connor  the  prop- 
erty of  Zier  &  Company.  Before  that  order 
was  entered  tJie  trust  company  had,  in  fact, 
under  the  advice  of  Watts,  turned  over  the 
property  to  Connor,  and  the  response  and 
plea  asserted  that  defendant  did  not  ad- 
vise, aid,  connive  at,  or  abet  the  entry  of 
said  order,  and  had  nothing  whatsoever  to 
do  with  it. 

The  response  and  plea  further  set  forth 
the  report  of  Kelso,  and  the  entry  of  an  or- 
der directing  the  issue  of  a  summary  writ 
to  the  sheriff  of  Floyd  county,  and  stated: 
''This  defendant  and  respondent  did  not  pro- 
cure the  entry  of  said  order,  or  connive  at 
its  entry,  or  advise  its  entry,  and  did  not 
know  of  its  entry  until  after  it  had  been  en- 
tered. He  had  no  connection  whatever  with 
it." 

Defendant  and  respondent  reiterated  that 
all  of  his  acts  and  doings  and  advice  after 
his  appearance  at  Indianapolis  were  with 
the  single  purpose  of  having  the  trust  com- 
pany turn  over  all  the  property  and  effects 
to  tne  receiver  of  the  district  court,  and  that 
be  did  nothing  and  said  nothing  and  advised 
nothing  which  would  in  any  way  delay  the 
execution  of  that  purpose ;  that  he  did  noth- 
ing and  said  nothing  with  reference  to  the 
removal  of  the  trust  company  or  the  removal 
of  Kelso,  and  in  no  way  did  he  advise  any- 
thing looking  to  the  retaking  of  said  prop- 
erty from  the  hands  of  said  Connor,  receiv- 
er, and  with  all  these  matters  he  had  noth- 
038 


ing  to  do.    Transcripts  of  the  records  were 
attached  as  exhibits. 

*By  his  separate  response  and  plea  D.  A.  [16 J 
Sachs  denied  the  commission  of  any  act,  or 
the  advising  or  consenting  to  the  commission 
of  any  act,  in  disobedience  of  any  order  of 
the  court  in  the  bankruptcy  case,  or  that  he 
had  aided,  abetted,  or  advised  the  taking 
from  the  receiver  the  property  of  Zier  & 
Company,  or  in  any  way  disobeyed  or  disre- 
garded, or  aided  or  abetted  the  disregarding 
of,  the  orders  or  decrees  of  the  district  court, 
or  been  guilty  of  any  contempt  in  the  case. 
He  said  that  he  first  heard  of  the  proceed- 
ings on  February  18  from  Mr.  Watts,  and  ap- 
peared before  the  state  judge  and  attempted 
to  explain  the  matter  simply  as  his  friend. 
He  at  no  time  advised  disobedience  or  disre- 
gard of  the  orders  of  the  district  court  or 
the  taking  of  the  property  from  Connor,  but, 
on  the  contrary,  advised  againwt  that 
course;  and  "that  all  he  did  in  this  matter 
was  without  fee  or  any  consideration  what- 
ever except  through  friendship  to  said 
Watts."  He  then  believed,  and  is  still  of 
the  opinion,  that  the  receiver  of  the  Floyd 
circuit  court  had  the  rightful  possession  of 
the  property,  and  that  the  district  court  did 
not  nave  the  right  or  authority  to  interfere 
therewith  in  the  summary  way  pursued  here» 
in.  The  response  then  set  forth  the  various 
proceeding  in  both  courts,  and  respondent 
asserted  that  on  Monday,  February  23,  1903^ 
he  learned  for  the  first  time  of  the  inaking 
of  the  order  in  the  district  court  dated  Feb- 
ruary 17.  He  denied  that  he  had  anything- 
to  do  with  the  proceedings  other  than  the 
actioQ  he  took  with  a  view  of  extricating  Mr. 
Watts  from  the  complications,  and  "with  a> 
view  of  avoiding  any  action  that  might  be 
justly  construed  as  a  violation  of  the  order* 
of  either  court"  He  denied  knowledge  of 
a  petition  or  order  for  the  property  to  be 
seized,  and  had  nothing  whatever  to  do  in 
any  way  with  the  procuring  of  execution  of 
such  an  order,  or  with  the  forcible  taking  of 
the  property  or  any  part  thereof  from  the 
receiver. 

The  responses  and  pleas  having  been  trav- 
ersed, evidence,  documehtaiy  and  oral,  wae 
adduced  at  considerable  length,  and  on 
March  14,  1903,  the  district  court  found 
Watts  and  Sachs  each  guilty  of  contempt  ae 
charged  in  the  information  and  rules,  and 
sentenced  each  of  them  to  confinement  in  the 
jail  of  Marion  county  for  sixty  days  and  to 
pay  costs. 

*In  the  meantime  the  property  had  beflo[lf| 
restored  to  Connor,  receiver,  the  $9,600  had 
been  paid  over  to  him,  and  Zier  &  Company 
had  been  adjudicated  bankrupt 

Petitions  by  Watts  and  Sachs  for  writs  of 
habeas  corpus  and  of  certiorari,  setting 
forth  the  foregoing  matters  and  things,  were 
thereupon  presented  to  this  court,  leave  giv- 
en to  file  tSiem,  and  the  writs  thereupon  is- 
sued, and  it  was  directed  that  each  of  the 
petitioners  be  adndtted  to  bail  on  his  per- 
sonal recognizance  in  the  sum  of  $500,  to  \)e 
entered  into  before  the  judge  of  the  United 
States  court  for  the  district  of  Indiana. 
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Mr.  I>aTld  W.  FalrleisH  argued  the 
amse,  and,  with  Mr.  Bernard  Flewner,  filed 
a  brief  for  petitioner  Watts: 

When  a  person  is  imprisoned  by  a  United 
States  court  for  refusing  to  comply  with  an 
order  of  that  court,  and  such  order  is  beyond 
the  jurisdiction  or  power  of  the  court  to 
make,  the  order  itself  is  void,  and  the  order 
punishing  for  contempt  is  likewise  void,  and 
this  court  will,  on  writ  of  habeas  corpus,  dis- 
charge the  person  so  imprisoned. 

Ex  parte  Lange,  18  Wall.  163,  21  L.  ed. 
872 ;  Ex  parte  Rowland,  104  U.  S.  604,  26  L. 
ed.  861;  Ex  parte  Fiak,  113  U.  S.  713,  28 
L.  ed.  1117,  5  Sup.  Ct.  Rep.  724;  Re  Ayera, 
123  U.  S.  443,  31  L.  ed.  216,  8  Sup.  a.  Rep. 
164;  He  Lane,  135  U.  S.  443,  34  L.  ed.  219, 
10  Sup.  Ct.  Rep.  760;  Re  Tyler,  149  U.  S. 
164,  37  L.  ed.  680,  13  Sup.  Ct.  Rep.  785; 
Re  Bonner,  151  U.  S.  242,  38  L.  ed.  149,  14 
Sup.  Ct.  Rep.  323;  Re  McKenzie,  180  U.  S. 
636,  45  L.  ed.  657,  21  Sup.  Ct.  Rep.  468. 

An  order  of  a  United  States  district  court 
sitting  in  bankruptcy,  commanding  its  re- 
ceiver to  peremptorily  take  from  the  posses- 
sion of  a  receiver  of  a  state  court  property 
in  his  hands  as  such  at  the  time  the  bank- 
ruptcy proceedings  were  begun,  is  void. 

Peck  V.  Jenness,  7  How.  612,  12  L.  ed.  84L; 
Taylor  v.  Carryl,  20  How.  583,  15  L.  ed. 
1028;' Marshall  v.  Knox,  16  Wall.  551,  21  L. 
ed.  481;  Doe  v.  Childress,  21  Wall.  643,  22 
L.  ed.  549;  Oovell  v.  Heyman,  111  U.  S.  182, 
28  L.  ed.  393,  4  Sup.  Ct.  Rep.  355;  Shields 
V.  Coleman,  157  U.  S.  168,  39  L.  ed.  660,  15 
Sup.  Ct.  Rep.  570;  Johnson  v.  Bishop, 
Woolw.  324,  Fed.  Cas.  No.  7,373;  Metcalf 
v.  barker,  187  U.  S.  166,  ante,  122,  23  Sup. 
Ct  Rep.  69;  Pickens  v.  Roy,  187  U.  S.  177, 
atUe,  128,  23  Sup.  Ct.  Rep.  78;  Louisville 
Trust  Co.  V.  Comingor.,  184  U.  S.  18,  46  L. 
ed.  413,  22  Sup.  Ct.  Rep.  293;  Bardes  v. 
First  Nat.  Bank,  178  U.  S.  524,  44.  L.  ed. 
1175,  20  Sup.  Ct.  Rep.  1000. 

A  receiver  appointed  by  a  court  has  no  au- 
thority to  surrender  the  possession  of  the 
property  in  his  hands  without  authority 
from  the  court  which  appointed  him;  and 
the  person  who  so  acquires  the  possesion  of 
the  property  from  him  is  in  wrongful  pos- 
session; and  the  court  may  issue  an  appro- 
priate writ  to  restore  the  possessipn  of  the 
property  to  a  custodian  of  the  court. 

liains  V.  Oray,  16  Wall.  217,  21  L.  ed.  462; 
Bhielda  ▼.  Coleman,  157  U.  S.  168,  39  L.  ed. 
660,  15  Sup.  Ct.  Rep.  570 ;  White  v.  Schloerh, 
178  U.  S.  642,  44  L.  ed.  1183,  20  Sup.  Ct. 
Rep.  1007 ;  Metcalf  v.  Barker,  187  U.  S.  165, 
Mnte,  122,  23  Sup.  Ct.  Rep.  78. 

Mr.  W.  H.  H.  Miller  argued  the  cause, 
and,  with  Mr.  W.  M.  Smith,  filed  a  brief  for 
petitioner  Sachs: 

The  Floyd  circuit  court  was  in  the  lawful, 
actual  possession  of  the  property  in  contro- 
Tersy  when  the  bankruptcy  proceeding  com- 
menced. 

First  Nat.  Bank  v.  United  States  Encaus- 
tie  TiU  Co.  105  Ind.  227,  4  N.  E.  846;  Press- 
fey  V.  Lamb,  105  Ind.  171,  4  N.  E.  682. 

This  proceeding  in  state  court  is  not  sub- 
ject to  collateral  attack. 

Phelps  V.  Mutual  Reserve  Fund  Life  Asso. 
J90  V.  S. 


50  C.  C.  A.  339,  112  Fed.  453;  Weiss  v.  Ouer- 
ineau,  109  Ind.  438,  9  N.  £.  399;  Bollinger 
V.  Reeme,  138  Ind.  363,  24  L.  R.  A.  46,  36^ 
N.  E.  1114. 

The  suit  in  the  state  court  was  not  under 
an  "insolvency  law." 

Mayer  v.  Bellman,  91  U.  S.  496,  23  JL.  ed. 
377;  Carling  v.  Seymour  Lumber  Co.  51  C^ 
C.  A.  1,  1 13  Fed.  483. 

It  is  idle  to  say  that  the  filing  of  the  bill 
and  procurement  of  the  appointment  of  a  re- 
ceiver was  a  fraud  on  the  state  court  because- 
preferen/jes  had  been  given;  since,  in  the  ab- 
sence of  bankruptcy  proceedings,  the  pref- 
erences were  lawful. 

Sanford  Fork  d  Tool  Co.  v.  Howe,  B.  d  Co^ 
157  U.  S.  312,  39  L.  ed.  713,  15  Sup.  Ct.  Rep. 
021 ;  McCormick  v.  Smith,  127  Ind.  230,  26- 
N.  E.  825. 

The  rules  of  comity  between  the  state- 
court  and  the  United  States  district  court 
sitting  in  bankruptcy  apply  in  all  their 
breadth  and  force. 

Peck  V.  Jenness,  7  How.  612,  12  L.  ed. 
841;  Eyster  v.  Caff,  91  U.  S.  521,  2» 
L.  ed.  403;  Metcalf  v.  Barker,  187  U.  S.  165,. 
ante,  122,  23  Sup.  Ct.  Rep.  67;  Carting  v^ 
Seymour  Lumbei'  Co.  61  C.  C.  A.  1,.113  Fed. 
483. 

If  the  possession  of  the  state  court  is  act- 
ual, the  fact — ^if  it  be  a  fact — that  the  ju- 
risdiction of  the  bankruptcy  court  is  exclu- 
sive, does  not  warrant  the  latter  court  in. 
taking  the  possession  from  the  state  court  by 
summary  proceedings. 

Moran  v.  Sturges,  154  U.  S.  266,  38  L.  ed. 
981,  14  Sup.  Ct.  Rep.  1019;  The  Oliver  Jor- 
dan, 2  Curt.  414,  Fed.  Cas.  No.  10,503;  Tay- 
lor V.  Carryl,  20  How.  583,  15  L.  ed.  1028; 
The  E.  L.  Cain,  45  Fed.  367;  The  James  Roy^ 
59  Fed.  784 ;  Carling  v.  Seymour  Lumber  Co. 

51  C.  C.  A.  1,  113  Fed.  483. 

And  the  fact  that  the  suit  in  the  state^ 
court  was  not  based  on  a  valid  lien  is  im- 
material. The  power  of  the  bankruptcy 
court  is  as  plenary  when  there  are  liens  as- 
when  there  are  not. 

Johnson  v.  Bishop,  Woolw.  324,  Fed.  Cas. 
No.  7,373;  Bradley  v.  Frost,  3  Dill.  457,  Fed. 
Cas.  No.  1,780;  Re  Price,  92  Fed.  987;  Re 
Lengert  Wagon  Co.  110  Fed.  927;  Re  Lesser^ 
100  Fed.  433;  Re  Wells,  114  Fed.  222;  Re 
Ward,  104  Fed.  985;  Smith  v.  Belford,  4^ 
C.  C.  A.  526,  106  Fed.  658 ;  Louisville  Trust 
Co.  V.  Comingor,  184  U.  S.  18,  46  L.  ed.  413^ 
22  Sup.  Ct.  Rep.  293. 

For  discussion  of  rule  of  comity,  see — 

Covell  V.  Heyman,  111  U.  S.  176,  28  L.  ed. 
390,  4  Sup.  Ct.  Rep.  356. 

The  act  of  1898  (as  well  as  of  1867)  pro- 
vides for  intervention  by  a  representative  of 
the  bankruptcy  court  in  a  suit  in  a  state- 
court.  This  being  done,  the  bankruptcy 
court  was  boimd  to  await  the  decision  of 
the  state  court  in  the  ordinary  way. 

Peck  V.  Jenness,  7  How.  612,  12  L.  ed.  841; 
Johnson  v.  Bishop,  Woolw.  324,  Fed.  Cas. 
No.  7,373;  Doe  v.  Childress,  21  Wall.  643,  22: 
L.  ed.  549;  Scott  v.  Kelly,  22  Wall.  57,  22^ 
L.  ed.  729;  Mays  v.  Fritton,  20  Wall.  414,  22^ 
L.  ed.  389;  Davis  v.  Friedlander,  104  U.  S. 
570,  26  L.  ed.  818;  Winchester  v.  HeiskelK 
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119  U.  S.  460,  80  L.  ed.  462,  7  Sap.  Gt  Rep. 
SBl;  Adamt  ▼.  OHttenden,  183  U.  8.  206, 
#tt&  nom.  Adamt  ▼.  Connor,  83  L.  ed.  628,  10 
Sup.  Ct.  Rep.  8M;  Ludeling  ▼.  Ohaife,  148 
TJ.  S.  301,  36  L.  ed.  818, 12  Sup.  Ct  Rep.  430. 

The  bankruptcy  court  never  got  lawful 
poeeession  of  the  property. 

Shields  T.  Coleman,  157  XT.  S.  168,  80  1$, 
•ed.  660,  15  Sup.  Ct.  Rep.  570;  White  ▼. 
Schloerh,  178  U.  S.  542,  44  L.  ed.  1183,  20 
Sup.  Ct.  Rep.  1007;  Metoalf  ▼.  Barker,  187 
U.  S.  165,  ante,  122,  28  Sup.  Ct  Rep.  78; 
The  E,  L,  Cain,  45  Fed.  867;  The  Jamea  Roy, 
4^0  Fed.  784;  Moron  t.  Bturgee,  154  U.  S. 
^6,  38  L.  ed.  081,  14  Sup.  Ct.  R^.  1010. 

llie  amendment  to  tne  bankrupt  act  of 
February  5,  1003,  making  a  receivership  an 
act  of  bankruptcy.  Is  not  retroactive  so  aa 
to  apply  to  this  case. 

Chew  Heong  v.  United  8tate$,  112  U.  8. 
536,  28  L.  ed.  770,  5  Sup.  Ct.  Rep.  255;  End- 
lich,  Interpretation  of  Statutes,  276;  Jfo- 
Eioen  T.  Den,  24  How.  245,  16  L.  ed.  673. 

If  the  amendment  is  not  retroactive,  this 
receivership  was  not  an  act  of  bankruptcy. 

Re  Wilmington  Hosiery  Co,  120  Fed.  180. 

BoUoitor  General  Hoyt  argued  the  causa 
4Uid  filed  a  brief  for  respondents: 

District  courts  of  the  United  States  have 
Jurisdiction  in  cases  of  this  kind. 

Re  MerchanW  Ine.  Co.  3  Biss.  162,  Fed. 
'Cas.  No.  0,441 ;  Re  Lady  Bryan  Min,  Co.  6 
Nat  Bankr.  Reg.  252,  Fed.  Cas.  No.  7,080; 
Watson  V.  Citizens'  8av.  Bank,  2  Hughes, 
^00,  Fed.  Cas.  No.  17,270;  Re  Guttoillig,  00 
Fed.  475;  Re  Bruss-Ritter  Co.  00  Fed.  651; 
Re  Rouse,  B.  d  Co.  33  C.  C.  A.  356,  63  U. 
43.  App.  570,  01  Fed.  06;  Lea  y.  George  M. 
West  Co.  01  Fed.  237;  Re  Smith,  02  Fed. 
135 ;  Re^  John  A.  Etheridge  Furniture  Co, 
^2  Fed.  320;  Re  Richard,  04  Fed.  633;  Re 
Lengert  Wagon  Co.  110  Fed.  027;  Re  Btorek 
Lumber  Co.  114  Fed.  360;  Parmenter  Mfg, 
Co.  y.  Hamilton,  172  Mass.  178,  51  N.  E. 
520;  Harhaugh  r.  Costello,  184  HI.  110,  56 
N.  E.  363. 

Although  the  property  referred  to  in  this 
•case  was  not  summarily  taken  from  the  re- 
ceiver of  the  state  court,  but  was  voluntarily 
surrendered,  the  authority  of  the  district 
-court  to  take  summary  action  'in  a  proper 
•ease  can  hardly  be  questioned. 

Re   Lengert    Wagon    Co.    110  Fed.    027; 

Olarke  v.  Larremore,  188  U.  S.  486,  ante, 

555,  28  Sup.  Ct  Rep.  863;  Bryan  v.  Bern- 

heimer,  181  U.  S.  189,  45  L.  ed.  815,  21  Sup. 

-Ct.  Rep.  567;  Mueller  v.  Nugent,  184  U.  8. 

1,  46  L.  ed.  405,  22  Sup.  Ct.  Rep.  260. 

Acts  similar  to  those  committed  by  peti- 
tioners have  been  held  to  constitute  contempt 
in  the  following  cases: 

Re  Vogel,  2  Nat  Bankr.  Reg.  427;  Fed. 
Cas.  No.  16,983 ;  Re  Vlrich,  6  Ben.  483,  Fed. 
Cas.  No.  14,328;  Re  Litchfield,  13  Fed.  866; 
E»  parte  Davis,  112  Fed.  130;  Royal  Trust 
Co.  V.  Washburn,  B.  d  I.  River  R.  Co.  113 
Fed.  531 ;  Anderson  v.  Comptois,  48  C.  C.  A. 
1,  100  Fed.  071. 

The  government  of  the  United  States  may, 
^  means  of  physical  force  exercised  through 
its  oflScial  agents,  execute  on  every  foot  of 
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American  toil  the  powers  and  functions  tbal 
belong  to  it 

Bm  parte  Biebold,  100  U.  8.  805,  25  L.  ed. 
726. 

Mr,  George  K.  Heater  by  special  leave 
ai^^ed  the  cause,  and,  with  Mr,  William 
Wtlharta,  filed  a  brief  for  interested  parties: 

All  state  laws  for  the  administration  of 
insolvents'  estates,  and  all  actions  and  pro- 
ceedings thereunder,  are  suspended  by  the 
enactment  of  the  ffeneral  banluruptcy  law. 

Re  Bmith,  02  Fed.  135;  Tua  v.  Carriere^ 
117  U.  S.  201,  20  L.  ed.  865,  6  Sup.  Ct.  Rep. 
565;  Re  Bruss-Ritter  Co,  00  Fed.  651;  Lea 
T.  George  M.  West  Co.  01  Fed.  237;  Re 
Rouse,  H,  A  Co.  83  C.  C.  A.  356,  63  U.  S. 
App.  570,  01  Fed.  06;  Lothrop  v.  Highland 
Fofmdry  Co.  128  Mass.  120;  Parmenter  Mfg. 
Co.  V.  Hamilton,  172  Mass.  178,  51  N.  E. 
520;  Harbaugh  v.  CosteUo,  184  HI.  110,  56 
N.  E.  363 ;  Re  Gutwillig,  00  Fed.  475. 

The  jurisdiction  of  the  Federal  courts  over 
the  administration  of  insolvent  estates  is  ex- 
clusive and  supreme. 

Re  Merchants'  Inn.  Co.  8  Biss.  162,  Fed. 
Cas.  No.  0,441 ;  Re  Bniith,  02  Fed.  135;  Har- 
bough  V.  Cosiello,  184  111.  110,  56  N.  E.  363; 
Watson  V.  Citieens'  Bav,  Bank,  2  Hughes, 
200,  Fed.  Cas.  No.  17,270. 
'  The  jurisdiotlon  of  tbe  bankruptcy  court 
being  supreme,  it  may  properly,  by  summary 

grocess,  obtain  possession  of  property  in  the 
ands  of  an  assignee  or  other  officer  of  a 
state  court. 

Re  John  A.  Etheridge  Furniture  Co.  02 
Fed.  320;  White  v.  Bohloerb,  178  U.  8.  542, 
44  L.  ed.  1188,  20  Sup.  Ct  Rep.  1007;  Bryan 
V.  Bemheimer,  181  U.  8.  188,  45  L.  ed.  814, 
21  Sup.  Ct  Rep.  557;  Mueller  v.  Nugent, 
184  U.  S.  1,  46  L.  ed.  406,  22  Sup.  Ct  Rep. 
260;  Re  Tune,  115  Fed.  006;  Re  Green  Pond 
R.  Co.  13  Nat  Baidcr.  Re^.  118,  Fed.  Cas. 
No.  5,786;  Re  Bafe  Deposit  d  Bav.  Inst.  7 
Nat  Bankr.  Reg.  302,  Fed.  Cas.  No.  12,211; 
Re  Washington  Marine  Ins.  Co.  2  Ben.  202, 
Fed.  Cas.  No.  17,246;  Re  Merchants'  Ins.  Co. 
8  Biss.  162,  Fed^  Cas.  No.  0)441 ;  Re  National 
L.  Ins.  Co.  6  Biss.  35,  Fed.  Cas.  No.  10,046; 
Re  Whipple,  6  Biss.  516,  Fed.  Cas.  No.  17,- 
512;  Re  Bmith,  02  Fed.  135;  Clarke  v.  Lar- 
remore,  188  U.  8.  486,  ante,  556,  23  Sup.  Ct 
Rep.  363. 

Summary  prooeedinfs  are  also  authorized 
to  take  property  from  the  hands  of  a  receiver 
of  a  state  court 

Re  Merchants^  Ins,  Co,  8  Biss.  162,  Fed. 
Cas.  No.  0,441;  Re  Lengert  Wagon  Co.  110 
Fed.  027;  Re  Btorek  Lumber  Co.  114  Fed. 
360;  Re  BrussRitter  Co.  00  Fed.  651;  Piatt 
V.  Aroher,  0  Bli^tchf.  560,  Fed.  Cas.  No. 
11,213. 

The  proceeding  in  the  state  court  for  the 
appointment  of  a  receiver  of  M.  Zier  k  Co. 
was,  in  substance,  a  voluntary  assignment  or 
bankruptcy  proceeding.  Every  asset  of  the 
insolvent  was  placed  by  it  in  the  hands  of 
the  receiver  selected  bv  it  The  purpose  was 
the  distribution  of  these  assets  among  all 
its  creditors. 

Re  John  A,  Etheridge  Furniture  Co.  02 
Fed.  820;  fie  Btorek  Lumber  Co.  114  Fed. 
360. 
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If  a  iveeiver  U  appointed  by  a  Federal 
«ourt,  and  actually  tidces  possession  of  the 
property,  possession  will  not  be  yielded  to 
a  receiver  subsequently  appointed  by  a  state 
court,  although  the  suit  m  the  state  court 
was  comment  before  that  in  the  Federal 
«ourt. 

East  Tennessee,  7.  d  O,  R.  Co,  r.  Atlanta 
4s  h\  R.  Co,  15  L.  R.  A.  100,  49  Fed.  608; 
Central  Trust  Co,  v.  Chattanooga,  R.  d  C,  R, 
Co.  02  Fed.  950. 

Where  a  state  court  has  no  jurisdiction 
over  property,  and  loses  the  actual  posses- 
sion thereof  to  the  Federal  court,  there  re- 
mains no  possession  by  the  state  court,  either 
actual  or  constructive. 

The  Willamette  Valley,  62  Fed.  203,  13 
C.  C.  A.  035,  29  U.  S.  App.  447,  00  Fed.  565 ; 
Moran  v.  Bturges,  154  U.  S.  250,  38  L.  ed. 
981,  14  Sup.  Ct.  Rep.  1019. 

Where  tnere  is  neither  actual  nor  con- 
structive possession,  there  can  be  no  obstacle 
to  proceeding  summarily ;  and  an  action  thus 
taken  cannot  be  invalidated  by  relation. 

Moran  y.  Sturges,  154  U.  S.  250,  38  L.  ed. 
Ml,  14  Sup.  a.  Rep.  1019. 

The  bankruptcy  court  havinf^  been  given 
voluntary  and  peaceable  possession,  the  ques- 
tion of  comity  between  tne  courts  is  not  in- 
volved, except  as  it  applies  to  the  action  of 
the  state  court  in  retaking  the  property.  It 
is  a  question  of  the  supremacy  of  tne  Consti- 
tution and  laws  of  the  United  States. 

Re  Tune,  115  Fed.  900;  East  Tennessee,  V. 
d  O,  R,  Co.  V.  Atlanta  d  F,  R.  Co,  15  L.  R. 
A.  109,  40  Fed.  008;  Central  Trust  Co,  v. 
Chattanooga,  R,  d  C,  R,  Co.  02  Fed.  950. 

Where  property  is*  in  the  custody  of  the 
bankruptcy  court,  no  other  court,  and  no 
person  acting  under  any  process  from  any 
other  court,  can,  without  the  permission  of 
the  bankruptcy  court,  interfere  with  it;  and 
to  so  interfere  is  a  contempt  of  the  bank- 
ruptcy court. 

Re  Vogel,  7  Blatchf.  18,  Fed.  Cas.  No.  16,- 
982;  Moran  v.  Sturges,  154  U.  S.  250,  38  L. 
«d.  981,  14  Sup.  Ct.  Rep.  1019;  Freeman  v. 
Bowe,  24  How.  450^  16  L.  ed.  749. 

Mr.  Chief  Justice  Fuller  delivered  the 
.    opinion  of  the  court: 

In  this  matter  writs  of  certiorari  as  well 
as  of  habeas  corpus  were  issued,  and  the  rec- 
ord returned  to  us  includes  the  evidence  be- 
low, which  was  duly  preserved  bv  bill  of  ex- 
€eptions.  The  district  court  held  that  a  fla- 
grant contempt  of  the  court  in  bankruptcy 
was  committed  on  the  20th  of  February  by 
the  taking  the  property  of  Zier  &  Company 
out  of  the  possession  of  its  receiver,  in  whose 
hands,  in  the  view  of  the  court,  it  had  been 
voluntarily  placed;  and  that  defendants 
Watts  and  Hachs  were  so  connected  with 
that  transaction  as  to  subject  them  to  like 
condemnation. 

The  New  Albany  Trust  Company  was  ap- 
pointed receiver  of  the  property  of  Zier  & 
Company  under  f  1245  of  the  Revised  Stat- 
utes of  Indiana  providing  that  this  mi^^ht 
be  done,  "when  a  corporation  has  been  dis- 
solved, or  is  insolvent,  or  is  in  inuuinent 
danger  of  insolvency,  or  has  forfeited  its  cor 
190  V.  8.       U.  S.,  Book  47. 


porate  rights;"  and  it  was  directed  to  com- 
plete unfinished  contracts,  but  to  make  no 
new  ones.  The  winding  up  of  the  buniness 
was  contemplated  and  entered  upon.  Wheth- 
er the  transfers  of  $3,100  and  $9,000  could 
have  been  overhauled  in  that  suit  we  need 
not  inquire,  as  they  were  undoubtedly  acts 
of  bankruptcy,  and  as  such  justified  the  *ap-^27] 
plication  to  the  bankruptcy  court.  And  tne 
operation  of  the  bankruptcy  laws  of  the 
United  States  cannot  be  defeated  by  insol- 
vent commercial  corporations  applying  to  be 
wound  up  under  state  statutes.  The  bank- 
ruptcy law  is  paramount,  and  the  jurisdic- 
tion of  the  Federal  courts  in  bi^nkruptcy, 
when  properly  invoked,  in  the  administra- 
tion of  the  affairs  of  insolvent  persons  and 
corporations,  is  essentially  exclusive.  Nec- 
essarily, when  like  proceedings  in  the  state 
courts  are  determined  by  the  commencement 
of  proceeding  in  bankruptcy,  care  has  to  be 
taken  to  avoid  collision  in  respect  of  proper- 
ty in  possession  of  the  state  courts,  ouch 
cases  are  not  cases  of  adverse  possession,  or 
of  possession  in  enforcement  of  pre-existing 
liens,  or  in  aid  of  the  bankruptcy  proceed- 
ings. The  ^neral  rule  as  between  courts  of 
concurrent  jurisdiction  is  that  property  al- 
ready in  possession  of  the  receiver  of  one 
court  cannot  rightfully  be  taken  from  him 
without  the  court's  consent,  by  the  receiver 
of  another  court  appointed  in  a  subsequent 
suit;  but  that  rule  can  have  only  a  qualified 
appUcation  where  windinff-up  proceedings 
are  superseded  by  those  in  bankruptcy  as  to 
which  the  jurisdiction  is  not  concurrent. 
Still  it  obtains  as  a  rule  of  comity,  and  ac- 
cordingly the  receiver  of  the  district  court 
brought  his  appointment  to  the  knowledge 
of  the  Floyd  circuit  court  and  requested  the 
delivery  of  the  assets. 

We  think  there  can  be  no  reasonable 
doubt  that  the  judge  of  the  Floyd  circuit 
court  and  Messrs.  Watts  and  Sachs  enter- 
tained the  conviction  in  good  faith  that  the 
custody  of  the  state  court  could  not  be  law- 
fully interfered  with  by  the  bankruptcy 
court  by  summaij  proceedings.  Their  view 
was  that  the  jurisdiction  of  the  state  court 
having  attached,  that  court  was,  in  all  cir- 
cums^nces,  entitled  to  exercise  it*until  vol- 
untarily surrendered.  But  if  the  state  court 
had  taken  into  consideration  that  Zier  & 
Company  had  committed  acts  of  bankruptcy 
in  the  matter  of  preferential  transfers;  that 
the  amendatory  bankruptcy  act  of  Februfiry 
5,  1903,  provided  that  acts  of  bankruptcy 
would  exist  if  a  person  "being  insolvent,  itp- 
plied  for  a  receiver  or  trusts  for  his  prop- 
erty, or  because  of  insolvency  a  receiver  or 
trustee  has  been  put  in  charge  of  his  proi>- 
erty  under  the  laws  of  a  state,  of  a  territory, 
or  of  the  *United  States:"  and  that  tli.  [88] 
tent  of  the  bankruptcy  law  is  to  place  the 
administration  of  affairs  of  insolvents  ex- 
clusively under  the  jurisdiction  of  the  bank- 
ruptcy courts,  it  appears  to  us  that,  instead 
of  continuing  the  application  of  the  Federal 
receiver  for  three  weeks,  the  court  should 
have  directed  the  surrender  of  the  property 
to  him  at  c^ce,  or  at  least  after  the  report 
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of  its  own  receiver  on  its  return  from  In- 
dianapolis. 

The  state  court,  however,  did  not  approve 
of  the  assurance  given  by  its  receiver  at  In- 
dianapolis, and  refused  to  allow  the  surren- 
der of  possession,  so  that  the  delivery  to 
Connor  by  the  trust  company,  presently 
made,  was  unauthorized  by  the  court,  whose 
Receiver  and  officer  the  trust  company  was. 

We  are  not  now  dealing  with  the  right  of 
the  district  court  to  take  possession  in  invi- 
turn,  but  with  the  voluntary  delivery  of 
property  by  the  officer  of  a  court,  without 
the  court's  consent,  and,  therefore,  imlawful. 
We  say,  "voluntary,"  for  we  decline  to  enter- 
tain the  suggestion  that  the  district  court 
intimidated  the  trust  company  and  Watts, 
or  that  members  of  the  bar  can  be  intimi- 
dated in  the  discharge  of  their  duty. 

It  is  true  that  the  state  court  had  author- 
ized the  trust  company  and  Mr.  Watts  to 
appear  at  Indianapolis  and  explain  the  situ- 
ation, but  in  doing  so  it  was  attempted  to 
limit  the  operation  of  the  order  to  a  special 
appearance  in  the  bankruptcy  court,  while 
by  the  order  continuing  the  Federal  receiv- 
er's application  it  was  attempted  to  make 
him  a  party  to  the  proceedings  in  the  state 
court  and  bound  by  them.  Obviously  the 
state  court  did  not  wish  its  receiver  to  be 
bound  by  going  before  the  district  court,  and 
did  wish  the  receiver  of  the  district  court  to 
be  bound  by  his  appearance  in  the  state 
court. 

On  the  other  hand,  the  district  court  made 
an  order  on  February  17,  which  recited  the 
presence  of  the  trust  company  and  of  Watts, 
the  voluntary  offer  of  tne  trust  company, 
i^lth  the  approval  of  Watts,  in  open  court, 
to  surrender  possession,  and  then  directed 
Connor  to  present  a  certified  copy  of  the  or- 
der of  February  11  to  the  trust  company, 
and  thereupon  to  take  possession.  Mr. 
Watts  had  no  notice  or  knowledge  of  this 
order  until  February  23,  and  Sachs  first  saw 
it  on  that  day,  though  he  was  informed  of 
its  existence  February  22. 
[29]  *The  situation  February  10  was  this :  The 
trust  company  and  Watts  were  under  rules 
to  show  cause  for  disregard  of  the  orders  of 
the  state  court.  One  had  done,  and  the  oth- 
er had  advised  the  doing,  that  which  the 
state  court  had  not  consented  to,  and  it  was 
after  it  had  signified  its  disapproval  that 
the  district  cotu*t  receiver  obtained  posses- 
sion without  such  consent.  The  state  court 
thereupon  concluded  that  it  was  entitled  to 
restore  the  9tatu3  quo,  and  accordingly  it  en- 
tered the  orders  of  February  20,  under  which 
Connor  was  dispossessed. 

This  was  a  reassertion  of  the  jurisdiction 
which  the  state  court  insisted  it  was  entitled 
to  exercise,  that  it  had  not  voluntarily  part- 
ed with,  or  been  lawfully  deprived  of. 

The  petitioners  were  sentenced  to  impris- 
onment for  contempt  because  of  their  alleged 
participation  in  this  action  of  the  state 
court. 

It  is  the  action  of  the  state  court  that  was 
complained  of,  and  the  essence  of  the  allied 
contempt  was  that,  assuming  that  action 
was  taicen  pursuant  to  the  advice  of  these 
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attorneys,  they  were  liable  to  condemnaUon 
for  giving  such  advice.  In  the  ordinary  eaae 
of  advice  to  clients,  if  an  attorney  acts  in 
good  faith  and  in  the  honest  belief  that  hi» 
advice  is  well  foimded  and  in  the  just  inter- 
ests of  his  client,  he  cannot  be  held  liable 
for  error  in  judgment.  The  preservation  of 
the  independence  of  the  bar  is  too  vital  to 
the  due  administration  of  justice  to  allow  of 
the  application  of  any  other  general  rule. 

But  here  we  do  not  have  the  ordinary  case 
of  advice  to  clients,  but  the  case  of  judicial 
action  alleged  to  have  been  -induced  L»y  the 
advice  complained  of.  The  theory  of  the 
condemnation  i^  that  of  conspiracy  between 
the  state  court  and  the  attorneys  to  obstruct 
the  administraHon  of  justice  and  to  bring 
the  authority  o  *  the  United  States  court  in- 
to contempt. 

We  are  of  opirion  that  such  charges  ought 
never  to  be  indrJged  in,  and  that  the  ulti- 
mate conscquencrs  of  attacks  of  such  a  char- 
acter by  the  cot\rts  of  one  government  on 
the  courts  of  another  are  too  serious  to  al- 
low them  to  be  made. 

The  state  court;  was  a  court  of  original 
general  jurisdiction.    On  the  face  of  its  rec- 
ord its  jurisdiction  had  been  properly  in- 
voked, and  been  properly  exercised,  and  was 
not  open  to  collateral  *attack.     Assuming[80] 
that  the  proceedings  in  bankruptcy  su|)er- 
seded  further  proceedings  in  the  state  court, 
and  that  nothing  remained  for  the  latter  but 
to  direct  the  surrender  of  the  assets  and  the 
winding   up   of  the   accounts,   the  district 
court  was  of  opinion  that  it  might  by  sum- 
mary proceedings  take  the  assets  out  of  the 
possession  of  the  state  ^ourt.    But  Connor's 
possession  was  not  acouired  in  that  way. 
The  contention  is  that  the  property  was  giv- 
en up  voluntarily  by  the  state  court  reoeiv- 
er,  and  not  in  obedience  to  any  order  entered 
on  summary  proceedings  to  which  that  re- 
ceiver was  a  party.    And  the  difiSculty  is 
that  the  receiver  had  no  power  to  make  the 
surrender  when  it  was  made.    It  was  tbe- 
representative  of  the  state  court.    The  prop- 
erty in  its  hands  was  property  in  eustftdta 
legis,  and  it  had  only  such  authori^  as  was 
given  to  it  by  the  court,  and  could  not  ex- 
ceed   the   limits    prescribed    by   the   court. 
Without  doubt  the  receiver  agreed  to  ^re- 
up  the  property  in  its  hands  to  the  receiver 
of  the  court  in  bankruptcy  on  the  supposi- 
tion that  the  state  court  would  assent  to  its^ 
doing  so.    But  the  state  court  took  a  differ- 
ent view,  and  therefore  the  possession  of 
Connor  was  from  its  standpoint  a  wrongful 
possession. 

In  order  to  the  adequate  enforcement  of 
the  provisions  of  the  Imnkruptcy  law,  it  is 
necessary  that  the  powers  of  courts  in  bank- 
ruptcy should  be,  as  they  are,  most  comprs* 
hensive. 

Section  720  of  the  Revised  Statutes  (U.  8. 
Comp.  Stat  1901,  p.  581)  provides:  *Tbs 
writ  of  injunction  shall  not  be  granted  by 
any  court  of  the  United  States  to  stay  pro- 
ceedings in  any  court  of  a  state,  except  in 
cases  where  such  injunction  may  be  author- 
ized by  any  law  rdating  to  proceedings  in 
bankrupt^^.** 
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By  $  2  of  the  bankruptcy  act  of  1898  (30 
SUt.  at  L.  545,  chap.  541,  U.  S.  Comp.  Stat. 
1901,  p.  3421)  the  bankruptcy  courts  are 
empowered  to  "(3)  appoint  receivers  or  the 
marshals,  upon  application  of  parties  in  in- 
terest, in  case  the  courts  shall  find  it  abso- 
lutely necessary,  for  the  preservation  of  es- 
tates, to  take  charge  of  the  property  of  bank- 
rupts after  the  filing  of  the  petition  and  un- 
til it  is  dismissed  or  the  trustee  is  quali- 
fied;*' .  .  .  "(13)  enforce  obedience  by 
bankrupts,  oflSoers,  and  other  persons  to  all 
lawful  orders,  b^  fine  or  imprisonment  or 
fine  and  imprisonment;"  .  .  .  "(15) 
L]make  such  orders,  *issue  such  process,  and 
enter  such  judgments  in  addition  to  those 
specifically  provided  for  as  may  be  necessaiy 
for  the  enforcement  of  the  provisions  of  this 
act" 

The  twelfth  general  order  in  bankruptcy 
provides:  "3.  Applications  .  .  .  for  an 
in  junction  to  stay  proceedings  of  a  court  or 
officer  of  tlie  United  States  or  of  a  state 
shall  be  heard  and  decided  by  the  judge.*' 

But  no  writ  of  injunction  as  such  was 
granted  in  this  case.  The  order  of  February 
11.  for  the  appointment  of  a  receiver,  pro- 
vided that  the  trust  company  should  deliver 
up  the  property  to  the  Federal  receiver,  and 
should  refrain  from  interfering  with  his 
possession  and  control  of  the  same.  That 
order  was  entered  on  the  application  of  the 
Inland  Steel  Company,  which  had  appeared 
in  the  0tate  court  at  the  creditors'  meeting 
of  January  24,  and  had  interposed  no  objec- 
tion to  the  order  then  enter^  for  the  com- 
pletion of  pending  contracts  and  the  running 
of  the  plant  for  iSiat  purpose.  It  was  one  of 
the  contentions  in  support  of  the  jurisdic- 
tion of  the  state  court  that  the  Inland  Steel 
Company  was  thereby  estopped  from  resoi*t- 
ing  to  the  bankruptcy  court  and  obtaining 
the  appointment  of  a  receiver  there.  In 
8imon8€fn  v.  Sinshcimer,  87  C.  C.  A.  337,  95 
Fed.  948,  it  was  held  by  the  circuit  court  of 
appeals  for  the  sixth  circuit,  in  a  careful 
opinion  by  Taft,  J.,  that  a  creditor  might  be 
estopped  from  filing  a  petition  in  involun- 
taiy  bankruptcr^,  in  the  circumstances  there- 
in detailed,  and  Re  Curtis,  91  Fed.  737,  and 
36  a  C.  A.  430,  94  Fed.  630,  in  which  a  dif- 
ferent conclusion  was  reached,  was  distin- 
gained.  We  express  no  opinion  on  the  mat- 
Ut,  but  it  should  be  noted,  in  passing,  as 
one  of  the  dements  of  controversy  entering 
into  the  views  of  counsel  in  the  state  court. 
The  completion  of  contracts  by  the  state 
receiver  and  the  procuring  of  materials 
therefor  had  been  authorized  at  the  credit- 
ors' meeting,  in  which  the  petitioning  cred- 
itor participated,  and  the  work  had  been  en- 
tered upon,  and  it  is  possible  that  a  state  of 
facts  might  have  existed  which  would  in- 
volve the  application  of  the  doctrine  of  es- 
toppel to  some  extent. 

We  do  not  understand  it  to  be  contended 
that  the  passage  of  the  bankruptcy  act  in 
^]  itself  suspended  the  statute  of  Indiana  *in 
relation  to  the  appointment  of  receivers,  but 
only  that  when  the  proceedings  for  such  ap- 
pointment took  the  form,  as  they  did  here, 
of  winding  up  the  afifairs  of  the  insolvent 
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corporation,  the  proceedings  in  bankruptcy 
displaced  those  in  the  state  court  and  termi- 
nated the  jurisdiction  of  the  latter.  But  the 
acceptance  of  that  view  does  not  necesBavily 
involve  the  concession  that  these  attorneys^ 
were  guilty  of  contempt  of  the  district  court- 
because  of  the  action  of  the  state  court. 

They  could  not  be  found  guilty  because 
they  believed  and  declared  their  belief  that 
the  state  court  had  jurisdiction,  and  that 
the  district  court  had  not.  Granting  that 
the^  were  mistaken,  it  does  not  follow  that 
their  mistaken  conviction  constituted  con- 
tempt. In  point  of  fact  the  state  court 
agreed  with  them;  and  would  certainly  not 
have  entered  orders  of  whose  validity  it  en- 
tertained any  reasonable  doubt. 

The  distinction  between  the  exclusive  ju- 
risdiction of  the  court  in  bankruptcy,  pro- 
ceeding, as  it  were  in  rem,  to  determine  the 
status  of  a  debtor  and  his  assets,  and  the  ju- 
risdiction over  property  subjected  to  partiL-u- 
lar  liens,  and  the  like,  exercised  by  court*  i 
of  concurrent  jurisdiction,  was  prol'ubly  ^ 
thought  by  them  not  to  apply  in  the  circum- 
stances existing  here,  and  advice  based  on 
that  opinion  could  not  in  itself  constitute* 
contempt. 

What  evidence  is  there  that  these  nttor-  j 
neys,  or  either  of  them,  gave  any  advice  or 
took  any  action  in  bad  faith,  not  in  the 
honest  discharge  of  their  duty  as  counsel^ 
but  with  the  deliberate  intent  to  have  tho* 
Federal  court  set  at  defiance  and  its  orders^ 
treated  with  contempt? 

When  Mr.  Watts  returned  from  Indian- 
apolis he  had  been  disabused  of  his  convic- 
tion that  the  district  court  would  modify 
its  order  of  February  \l,  when  fully  in- 
formed of  the  actual  situation  of  the  suit  in 
the  state  court,  and  the  participation  in  t he- 
proceedings  therein  of  the  creditor  on  whose . 
application  that  order  had  been  granted,  and! 
he  appears  to  have  earnestly  sought  to  briilg^ 
about  delivery  over  of  the  property,  the  dis- 
charge of  the  trust  company,  and  the  with- 
drawal from  the  record  of  the  petition  and 
order  of  February  14. 

But  he  realizea,  when  about  to  appear  be- 
fore the  state  court,  *that  his  promise  to  en- [33] 
deavor  to  bring  about  the  surrender  of  the 
property  had  been  made  under  the  pressure 
of  expediency,  and  not  by  reason  of  change 
of  judgment,  and  that  he  had  placed  himself 
in  the  embarrassing  position  of  acting  with- 
out leave  and  in  disregard  of  the  limitations 
of  the  order  he  had  himself  framed  and  pro- 
cured to  be  entered.  This  led  him  to  request 
Mr.  Sachs  to  accompany  him  as  his  frienJ 
to  New  Albany,  and  assist  in  representing 
his  situation  in  as  favorable  a  lignt  as  pos- 
sible to  the  state  court.  It  is  not  dispute<l 
that  Mr.  Sachs  visited  New  Albany  solely 
in  obedience  to  the  dictates  of  friendship, 
and  that  he  had  no  connection  whatsoever 
with  the  litigation.. 

The  result  was,  however,  and  it  might  well 
have  been  anticipated,  that  it  appeared  to 
the  state  court  that  its  jurisdiction  had  been 
treated  cavalierly  by  the  attorney  who  had 
represented  the  original  complainant,  who 
had  insisted  that  the  court  retained  jurisdic- 
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tion,  and  who  could  not  deny  that  he  was 
<of  the  same  opinion  still.  It  was  then,  and 
9n  the  :20th,  that  Mr.  Sachs,  without  the  aa- 
«ent'ort»nnivance  of  Mr.  Watts,  unleas  sus- 
fMon  9>e  allowed  to  supply  the  want  of 
|>rcx>f,  ^gned  and  verified  a  certain  state- 
ment liy  the  United  States  Tube  Company, 
which  vepresented  that, the  trust  company 
had  '^  wrongfully,  unlawfully,  and  without 
leave  of  this  court "  turned  over  the  posses- 
iBion  to  Connor,  and  prayed  for  its  removal, 
and  the  appointment  of  a  successor.  This 
statement  is  recited  in  the  order  of  that  date 
entered  by  the  judge  of  the  state  court,  dis- 
allowing the  application  of  the  truat  com- 
^Tiy  to  resign  because  of  its  action  "  with- 
out leave  or  permission,"  and  stating  that 
"^  the  judge  of  this  court,  upon  his  own  mo- 
tion and  because  of  the  open  contempt  of 
tNiid  receiver  for  the  orders,  judgment,  and 
i process  of  this  court,  does  now  order  and  di- 
rect that  said  receiver  be  and  it  is  hereby 
*4nemovod  from  its  trust."  The  trust  company 
^was  ordered  to  account  immediately  for  all 
ithe  assets,  and  Kelso  was  appointed  as  re- 
cei\ier  in  succession  by  the  judge  "  upon  his 
own  motion,"  and  directed  to  demand  posses- 
sion of  the  property,  and  in  case  of  refusal 
to  report  to  the  judge  for  further  action  in 
the  premises.  This  was  followed  by  the 
T)unl ideation  of  the  new  receiver,  the  demand 
]  'on  Connor,  the  report  of  his  refusal,  the  is- 
sue of  the  writ  to  the  sheriff,  and  its  execu- 
^tion. 

Mr.  Sachs  testified  that  on  the  19th  the 
J>jud^  of.  the  circuit  court  insisted  on  re- 
fining the  property  and  in  declining  to  ap- 
i.'prove  of  the  promise  Mr.  Watts  had  made ; 
'tthat  when  it  was  known  that  the  property 
'^tA'  lieen  delivered  the  judge  still  declined 
^1t9  discharge  Mr.  Watts;  that  on  the  fore- 
tvoon  «f  the  20th  the  judge  announced  that 
lie  luid  made  up  his  mind  to  remove  the  trust 
«om]tany  and  appoint  another  receiver ;  that 
Hie,  Sachs,  expressed  the  opinion  that  if  the 
Judge  did  that  the  better  procedure  would 
le  for  the  new  receiver  to  interplead  in  the 
district  court,  setting  up  all  the  facts  from 
the  beginning  and  obtaining  a  determination 
in  that  court;  that  the  judge  asked  Kelso  to 
%ring  the  facts  in  respect  of  the  delivery  of 
:tlie  iplant  to  the  official  knowledge  of  the 
*«ouft,  when  he  would  remove  the  trust  com- 
Qpany  and  appoint  Kelso.    That  in  the  iif tcr- 
«aioon  Kelso  desired  him  to  sign  the  statc- 
-ment  bringing  the  facta  to  the  court's  no-. 
<tioe,  ^wMcli  be,  Kelso,  objected  to  doing,  be- 
ocausehe  was  to  be  appointed  receiver,  and 
tSa^hs  signed  it  supposing  the  course  to  be 
^followed  would  be  an  application  to  the  dis- 
trict court  in  the  nature  of  an  interpleader ; 
tthat'he  did  not  know  what  became  of  the 
ipaper,  and  did  not  know,  until  after  the 
•ooramencement  of  the  pending  proceedings, 
«what  >order  had  been  entered  upon  it;  that 
lihe  '^d  not  know  that  any  proceedings  were 
coeUfceniplated  or  in  course  of  preparation  or 
ipsfysmfl  with  the  view  of  retaking  the  prop- 
«Bfl|y;  mnA  did  not  advise  or  assist  in  any 
f9w8kf  *0r  Mlieve  any  such  would  be  under- 
tt^ken. 

Tn  aedciqigrto  extricate  Mr.  Watts  from  his 
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anomalous  nosition,  Sachs  found  himself  in- 
volved, by  tne  attitude  of  the  state  court,  in 
similar  embarrassment,  for  the  state  court 
adhered  to  its  views  as  to  jurisdiction,  and 
insisted  that  it  had  never  voluntarily  vieldod 
the  position  it  occupied,  which  afforded  the 
basis  for  testing  the  question.  It  does  not 
seem  to  have  occurred  to  Sachs  that  the 
mere  effort  to  get  an  issue  which  could  be 
transmitted  to  the  district  court  for  determi* 
nation  subject  to  petition  for  review  or  such 
other  appellate  remedy  as  the  bankruptcy 
act  provided,  could  be  regarded  as  *oon-[36] 
tempt  of  that  court,  and  want  of  intention 
to  commit  contempt  is  entitled  to  great 
wdght  in  such  circumstances. 

Tiiere  is  some  conflict  of  evidence  as  to 
Sachs's  participation  by  way  of  suggestion 
in  the  preparation  of  papers  on  the  20th,  or 
knowledge  of  the  preparation  of  the  final 
order  and  writ,  but,  without  attempting  to 
review  the  evidence  and  paas  upon  its 
weight,  we  find  nothine  in  this  conflict  to 
justify  the  conclusion  Of  an  intention  to  con- 
temn. 

State  courts  are  entitled  to  the  assistance 
of  the  gentlemen  of  the  bar  in  the  mainte- 
nance of  their  dignity  and  jurisdiction,  and 
the  fearless  discharge  of  their  duty  by  the 
latter  should  not  be  shaken  by  liability  to 
punishment  for  mere  errors  of  judgment  in 
rendering  such  assistance.    . 

The  presumption  on  the  verified  response 
and  plea  of  Sachs,  which  was  sustained  by 
his  testimony,  was  that  he  had  not  been  in 
any  way  a  party  to  the  dispossession  of 
Connor,  and  had  not  advised  it  or  expected 
it;  that  he  not  only  had  not  intended  any 
contempt,  but  had  committed  none.  And  as 
the  record  of  the  state  court  showed  that 
the  orders  were  entered  by  the  judge  of  that 
court  "  upon  his  own  motion,"  that  presump- 
tion could  not  be  overthrown  without  col- 
laterally impeaching  the  record,  and  that  we 
think  was  inadmissible. 

It  has  been  already  assumed  that  the 
bankruptcy  proceedings  operated  to  suspend 
the  further  administration  of  the  insolvent's 
estate  in  the  state  court,  but  it  remained 
for  the  state  court  to  transfer  the  assets, 
settle  the  accounts  of  its  receiver  and  close 
its  connection  with  the  matter.  Errors,  if 
any,  committed  in  so  doing  could  be  rectified 
in  due  course  and  in  the  designated  way. 

We  cannot  but  express  our  regret  at  the 
unfoi'tunato  collision  between  the  two  courts, 
and  the  belief  that  the  considerate  observ- 
ance of  the  rule  of  comity  is  adequate  to 
avert  such  occurrences. 

We  are  of  opinion  that  there  was  no  legal 
evidence  to  sustain  these  convictions  for  con- 
tempt, and  the  order  in  each  case  must  be, — 

Petitioner  discharged. 

*Mr.  Justice  Harlan,  concurring;  [36] 

I  concur  in  that  part  of  the  opinion  of  the 
court  which  shows  that  there  was  no  evi- 
dence whatever  upon  which  to  base  a  judg- 
ment for  contempt  against  Watts  and  Sach% 
or  either  of  them.  That  view  of  the  evi' 
dence  is  sufficient  to  dispose  of  the  case  with- 
out reference  to  any  other  question  arising 
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on  the  record.  My  concurrence  in  the  judg- 
ment discharging  the  petitioners  is  sole^ 
•B  the  ground  jiut  stated. 


W.  C.  O'NEAL,  Plff.  in  Brr^ 

V, 

UNITED  STATES. 
(See  S.  C  Beporter*B  ed.  36-88.) 

Error  to  distrioi  oourt — when  jurisdiction  in 

issue. 

▲  Judgment  of  the  dUtrict  court  of  the  United 
States  Imposing  imprisonment  for  contempt 
cannot  be  reviewed  in  the  Supreme  Court  of 
the  'United  States  on  writ  of  error  to  that 
court,  on  the  theory  that  the  case  is  one  **ln 
which  the  jurisdiction  of  the  court  is  in 
Issue"  within  the  meaning  of  the  act  of  March 
8,  1891,  I  5  (26  SUt.  at  L.  826,  chap.  517,  U. 
8.  Comp.  Stat  1901,  p.  549),  where  jurisdic- 
tion over  the  person,  and  subject-matter  was 
not  chsllenged,  and  the  question  asserted  in 
the  certificate  of  the  lower  court  was  whether 
It  had  jurisdiction  to  try  and  punish  the  de- 
fendant for  contempt  upon  the  facts  and  for 
the  causes  stated. 

[Na  534.] 

Bubmiited  May  4,  190S.      Decided  June  1, 

190S. 

IN  ERROR  to  the  District  Ck>urt  of  the 
United  Stated  for  the  Northern  District 
of  Florida  to  review  a  judgment  of  imprison- 
ment in  contempt  proceedings  for  an  assault 
on  a  trustee  in  bankruptcy.  Dismissed  for 
want  of  jurisdiction. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  A.  Bloimt  submitted  the  cause 
for  plaintiff  in  error: 

There  is  no  connection  between  the  exer- 
ttse  of  its  ordinary  appellate  jurisdiction  by 
this  court  and  its  jurisdiction  to  review  spc- 
eisl  cases  under  acts  of  Congress  so  permit- 
ting. 

h'ishimura  Ekiu  ▼.  United  States,  142  U. 
.  &  651,  35  L.  ed.  1146,  12  Sup.  Ct  Rep.  336; 
Re  ijennon,  150  U.  S.  393,  37  L.  ed.  1121,  14 
Sup.  Ct.  Rep.  123;  Twitchell  v.  Pennsyl- 
vania, 7  Wall.  321,  19  L.  ed.  223;  TinsUy  v. 
Anderson,  171  U.  S.  105,  32  L.  ed.  96,  18  Sup. 
Ct  Rep.  805;  Dakota  Bldg.  d  L.  Asso.  v. 
Price,  169  U.  S.  45,  42  L.  ed.  655,  18  Sup. 
Ct.  Rep.  251;  Vance  v.  W,  A.  Vanderoook 
Co,  170  U.  S.  468,  42  L.  ed.  1111,  18  Sup.  C^. 
Eq>.  645;  Pouters  v.  Chesapeake  d  0,  K,  Co. 
169  U.  S.  02,  42  L.  ed.  673>  18  Sup.  Ct.  Rep. 
264;  Blackburn  v.  Portland  Gold  Min.  Co. 
175  U.  S.  574,  44  L.  ed.  278,  20  Sup.  Ct.  Rep. 
222.  f 

A  contempt  proceeding  is  a  cause. 

latnonte  v.  Ward,  36  Wis.  558 ;  Ertoin  Y. 
United  States,  37  Fed.  479;  Ooodrich  v. 
United  States,  42  Fed.  392;  Taylor  v.  United 

Not*. — On  direct  review  of  district  and  cir- 
Mil  oourt  judgments  in  the  Supreme  Court  of 
the  United  States — see  note  to  Gwin  v.  United 
States,  46  L.  ed.  U.  8.  741. 
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States,  45  Fed.  531;  MeCuUough  r.  Lm$e^ 
20  Fed.  309. 

Proceedings,  analogous  in  that  they  are* 
not  ordinary  suits  nor  cases  at  law  or  equity^ 
are  held  to  be  cases. 

Ex  parte  Milligan,  4  Wall.  2,  IS  L.  ed. 
281;  Interstate  Commerce  Commission  y., 
BHmson,  154  U.  S.  447,  38  L.  ed.  1047,  4 
Inters.  Com.  Rep,  545,  14  Sup.  CI.  I^pt. 
1125;  Oliver  v.  Martin,  36  Ark.  13^;  Ken<^ 
dall  V.  United  States,  12  Pet.  524,  9  L.  ed; 
1181;  Re  Oregon  Bulletin  Printing  d  Pub. 
Co.  3  Sawy.  629;  Fong  Yue  Ting  v.  United 
States,  140  U.  S.  728,  37  L.  ed.  918,  ft3  Sup. 
Ct.  Rep.  1016;  Holmes  v.  JenmsoUy  14:  Pet. 
540,  10  L.  ed.  579 ;  Weston  v.  Charleston,  2 
Pet.  449,  7  L.  ed.  481;  Kohl  v.  United  SUMte9^ 
91  U.  S.  367,  23  L.  ed.  449. 

Tbesie  decided  cases  are  in  line  with  judi- 
cial definitions  of  a  case  or  suit. 

Blyew  V.  United  States,  13  Wall.  581,  2(^ 
L.  ed.  638;  Weston  v.  Charleston,  2  Pet.  464,. 
7  L.  ed.  486;  Smith  v.  Adams,  130  U.  S.  173^ 
32  L.  ed.  897,  9  Sup.  Ct.  Rep.  560;  Oshom 
V.  Bank  of  United  States,  9  Wheat.  738,  ^ 
L.  ed.  204;  Kundolf  v.  Thalheimer,  12  N.  Y. 
596;  Fong  Yue  Ting  v.  United  States,  14» 
U.  S.  728,  37  L.  cd.  918,  13  Sup.  Ct.  Rep^ 
1016;  Home  Ins.  Co,  v.  North  Western  Pach^ 
et  Co.  32  Iowa,  236,  7  Am.  Rep.  183. 

The  words  "case**  and  "cause"  are  con- 
stantly used  as  synonymous  in  statutes  and 
judicial  decisions,  each  meaning  a  proceeding 
in  a  court,  a  suit,  "or  action." 

Blyeu:  v.  United  States,  13  Wall.  581,  20 
L.  ed.  638 ;  Kendall  v.  United  States,  12  Pet. 
645,  9  L.  ed.  1229. 

The  words  of  the  act  of  Congress,  beinff 
as  explicit  as  language  can  furnish,  musS 
comprehend  every  case  not  completely  exr 
cepted  from  them. 

Young  v.  Bank  of  Alexandria,  4  Cranefr, 
384,  2  L.  ed.  655;  Carter  v.  Cutting,  8 
Cranch,  261,  3  L.  ed.  553;  Ormshy  v.  Webb, 
134  U.  S.  47,  33  L.  ed.  805,  10  Sup.  Ct.  Rep. 
478. 

The  statute  creates  no  new  jurisdiction  m 
this  court,  but  merely  changes  the  form  of 
resort  here,  for  <}uestions  of  jurisdiction  in 
the  court  below  m. contempt  cases  have  al- 
ways been  reviewable  here  oy  habeas  corpus* 
and  axe  reviewable  by  certiorari. 

Re  Ohetwood,  165  U.  S.  462,  41  L.  ed.  788^ 
17  Sup.  Ct  Rep.  385. 

Mr.  Benjamin  O.  Tnnison  sulnnitte^. 
the  cause  for  defendant  in  error: 

At  common  law  contempt  proceedings- 
could  not  be  reviewed  by  writ  of  error. 

Chambers* s  Case,  Cro.  Car.  168;  Crosby*9^ 
Case,  3  Wile.  188. 

The  Federal  courts  lay  down  the  rule- 
broadly  and  stringently,  that  neither  appeal 
nor  writ  of  error  lies  from  adjudications  ii^ 
contempt. 

Ex  parte  Kearney,  7  Wheat.  38,  5  L.  ed. 
391;  New  Orleans  r.  New  York  Mail  S.  S^ 
Co.  20  Wall.  387,  22  L.  ed.  354;  Ex  parte- 
Lange,  18  Wall.  163,  21  L.  ed.  872;  Hayes  t. 
Fischer,  102  U.  S.  121,  26  L.  ed.  95;  Ex  parte^ 
Rowland,  104  U.  S.  604,  26  L.  ed.  861 ;  Em 
parte  Fisk,  113  U.  S.  713,  28  L.  ed.  1117,  5» 
Sup.  Ct  Rep.  724;  Re  Tyler,  149  U.  S.  164,. 
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37  L.  ed.  689,  13  Sup.  Ct.  Rep.  785;  Re 
Vchs,  158  U.  S.  573,  39  L.  ed.  1094,  15  Sup. 
a.  Rep.  900;  Re  Cliettoood,  165  U.  S.  462, 
41  L.  ed.  788,  17  Sup.  Ct.  Rep.  385;  Re 
McKeiizie,  180  U.  S.  536,  45  L.  ed.  657,  21 
Sup.  Ct.  Rep.  468;  Tinsley  v.  Anderson,  171 
TJ.  S.  103,  43  L.  ed.  96,  18  Sup.  Ct.  Rep. 
^05. 

The  authority  to  decide  a  case  at  all,  and 
not  the  decision  rendered  therein,  is  what 
creates  the  jurisdiction,  and  when  there  is 
jurisdiction  of  the  person  and  subject-mat- 
ter, the  decision  of  all  other  questions  aria- 
ii^  in  the  case  is  but  an  exercise  of  that  ju- 
risdiction— matters  of  regularity  only,  and 
not  of  jurisdiction. 

New  Lamp  Chimney  Co,  v.  Ansonia  Braes 
d  Copper  Co.  91  U.  S.  600,  23  L.  ed.  388. 

The  statute  confers  upon  this  court  ap- 
pellate jurisdiction  when  the  jurisdiction, 
and  not  when  the  exercise  of  jurisdiction,  is 
in  issue.  Where  the  court  below  has  author- 
ity to  hear  and  determine,  as  in  the  case  at 
bar,  its  jurisdiction  would  not  be  in  issue 
within  the  meaning  of  this  statute. 

Smith  V.  McKay,  161  U.  S.  355,  40  L.  ed. 
731,  16  Sup.  Ct  Rep.  490;  The  Resolute,  168 
XJ.  S.  437,  42  L.  ed.  533,  18  Sup.  a.  Rep. 
112;  Dakota  Bldg.  rf  L.  Asso.  v.  Price,  169 
tJ.  S.  45,  42  L.  ed.  655,  18  Sup.  Ct.  Rep.  251 ; 
^hepard  v.  Adams,  168  U.  S.  618,  42  L.  ed. 
^02,  18  Sup.  Ct.  Rep.  214;  Poicrrs  v.  Chesa- 
j}€ake  d  0.  R.  Co.  169  U.  S.  92,  42  L.  ed.  673, 
18  Sup.  Ct.  Rep.  264:  World*s  Columbian 
Mxposttion  V.  Uriited  States,  6  C.  C.  A.  58, 
18  U.  S.  App.  42,  56  Fed.  666. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

This  was  a  proceeding  in  the  district  court 
of  the  United  States  for  the  southern  district 
f87]of  Florida,  commenced  by  the  ^filing  of  an 
affidavit  of  Greenhut,  a  trustee  in  bank- 
ruptcy, charging  W.  C.  O'Neal  with  contempt 
of  court  in  committing  an  assault  upon  him. 

A  rule  to  show  cause  was  entered  and 
fierved  on  O'Neal,  to  which  he  filed  a  demur- 
rer, assigning  as  grounds  that  the  affidavit 
did  not  show  that  respondent  had  committed 
any  offense  of  which  the  court  had  jurisdic- 
tion, or  had  done  any  act  punishable  by  the 
«ourt  as  a  contempt  thereof,  or  had  com- 
mitted any  act  oi  contempt  against  the  court. 

The  demurrer  was  overruled  and  O'Neal 
Answered.  Hearing  was  had  on  the  rule  and 
answer,  and  evidence  introduced  on  both 
Bides,  and  the  court  found  respondent  guilty 
of  the  acts  and  things  set  forth  in  the  affi- 
davit, and  that  they  constituted  a  contempt 
of  court,  and  thereupon  sentenced  O'Neal  to 
imprisonment  in  the  county  jail  at  Pensa- 
oola,  Florida,  for  the  term  of  sixty  days. 

The  district  court  certified  the  question  of 
iti  jurisdiction  for  decision,  and  a  writ  of 
error  directly  from  this  court  was  allowed 
on  the  assumption  that  the  case  came  within 
the  first  of  the  six  classes  of  cases  enumer- 
ated in  S  5  of  the  judiciary  act  of  March  3, 
1891.  That  class  embraces  cases  "in  which 
the  jurisdiction  of  the  court  is  in  issue," 
that  is,  where  the  power  of  the  circuit  and 
district  eourts  of  the  United  States  to  hear 
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and  determine  is  denied.  Smith  v.  McKay ^ 
161  U.  S.  355,  40  L.  ed.  731,  16  Sup.  Ct.  Bcp. 
490;  Vance  v.  W,  A.  Vanderoook  Co.  170 
U.  S.  468,  472,  42  L.  ed.  1111,  1112,  IS  Sup. 
Ct  Rep.  645 ;  Mewican  C.  R,  Co,  v.  Eckman^ 
187  U.  8.  432,  ante,  246,  23  Sup.  Ct.  B^ 
212. 

But  the  question  here  is  asserted  in  tba 
certificate  to  be  whether  the  district  court 
had  "jurisdiction  to  try  and  punish  the  said 
defendant  for  contempt  thereof,  upon  the 
facts  and  for  the  causes  stated  in  said  rule 
and  affidavit." 

Jurisdiction  over  the  person  and  jurisdic- 
tion over  the  subject-matter  of  contempts 
were  not  challenged.  The  charge  was  the 
conmiission  of  an  assault  on  an  officer  of  the 
court,  for  the  purpose  of  preventing  the  dis- 
charge of  his  duties  as  such  officer,  and  the 
contention  was  that  on  the  facts  no  case  of 
contempt  was  made  out. 

In  other  words,  the  contention  was  ad- 
dressed to  the  merits  *of  the  case,  and  not  to[88) 
the  jurisdiction  of  the  court.  An  erroneous 
conclusion  in  that  regard  can  only  be  re- 
viewed on  appeal  or  error,  or  in  such  appro- 
priate way  as  may  be  provided.  Louisville 
Trust  Co.  V.  Comingor,  184  U.  8.  18,  26,  46 
L.  ed.  413,  416,  22  Sup.  Ct  Rep.  293;  Em 
parte  Gordon,  104  U.  S.  515,  26  L.  ed.  814. 

And  while  proceedings  in  contempt  may  be 
said  to  be  sui  generis,  the  present  judgment 
is  in  effect  a  judgment  in  a  criminal  case, 
over  which  this  court  has  no  jurisdiction  oo 
error.  Section  5,  act  of  March  3,  1891  (26 
Stat  at  L.  826,  chap.  517,  U.  8.  Comp.  SUt 
1901,  p.  549) ,  as  amended  by  the  act  of  Jan- 
uary 20,  1897  (29  Stat  at  L.  492,  chap.  68, 
U.  S.  Comp.  Stat  1901,  p.  556) ;  Re  Chet- 
trood,  165  U.  S.  443,  462,  41  L.  ed.  782,  788, 
17  Sup.  Ct.  Rep.  385;  Tinsley  v.  Anderson, 
171  U.  S.  101,  105,  43  L.  ed.  91,  96,  18  Supw 
Ct  Rep.  805 ;  Cary  Mfg.  Co.  v.  Acme  Fleanhh 
Cla^  Co.  187  U.  S.  427,  428,  ami€,  244»  23 
Sup.  Ct.  Rep.  211. 

Writ  of  error  dismissed. 


WILLIAM  K.  TUBMAN,  PIff.  in  Err^ 

V. 

BALTIMORE  k  OHIO  RAILROAD  COM- 
PANY, Baltimore  ft  Potomac  Railroad 
Company,  Pennsylvania  Railroad  Coa>- 
pany,  Washington,  Ohio,  A  Western  Rail- 
road Company,  Chesapeake  k  Ohio  Rail- 
way Company,  Norfolk  &  Western  Rail- 
road Company,  and  Virginia  Midland  Rail* 
way  Company. 

(See  S.  C  Reporter's  ed.  38^0.) 

Judgments  —  motion  to  vacate  —  tchen  too 
late  —  appeal  —  error  in  declining  juris- 
diction —  uhen  not  ground  for  reverioL 

1.  A  judgment  dismlssinir  s  case  for  want  at 
prosecution  cannot  be  set  sslde  on  sppltca* 
tloD  made  sf  ter  the  close  of  the  term  st  which 
It  la  entered,  where  no  showing  of  fraud  or 
surprise  Is  mode. 

2.  Error,  If  anj,  committed  by  a  court  In  do- 
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TuBMAir  T.  Baltimobe  &  0.  R.  CJo. 
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eUning  jurisdiction  of  an  appeal  from  an  or- 
der oTermling  a  motion  to  vacate  a  judgment 
dismissing  the  case  for  want  of  prosecution 
does  not  require  reversal  or  modification  in 
the  Supreme  Court  of  the  United  States, 
where,  if  the  court  had  entertained  jurisdic- 
tlon,  it  must  have  affirmed  the  order  appealed 
from. 

[No.  574.] 


Submitted  May  18,  190S,     Decided  June  1, 

1903. 

IN  ERROR  to  ihe  Court  of  Appeals  of  the 
District  of  Columbia  to  review  a  judg- 
ment which  dismissed  an  appeal  from  an 
Older  of  the  Supreme  Court  of  that  District 
denying  a  motion  to  set  aside  a  judgment 
dismissing  the  case  for  want  of  prosecution. 
Affirmed. 

See  same  case  below,  20  App.  D.  C.  541. 

The  facts  are  stated  in  the  opinion. 

Mr,  W.  A.  Meloy  submitted  the  cause 
for  plaintiff  in  error.  Mr.  Hemry  D.  Martin 
ma  with  liim  on  the  brief: 

The  sunmmry  motion  was  a  substitute  for 
the  writ  of  error  ooram^  vohia,  or  coram  no- 
hie,  to  correct  error  of  fact. 

Pickett  V.  Legerwood,  7  Pet.  147,  8  L.  ed. 
639;  Sihbald  v.  United  Statee,  12  Pet.  492, 
#  L.  ed.  1169;  Bronaon  v.  Schulten,  104  U. 
S.  410,  26  L.  ed.  797;  Phillips  v.  Negley,  117 
U.  8.  678,  29  L.  ed.  1116,  6  Sup.  a.  Rep. 
1K>1;  Hickman  v.  Ft.  Scott,  141  U.  S.  415, 
35  L.  ed.  775,  12  Sup.  Ct.  Rep.  9;  District 
of  Columbia  v.  Humphries,  12  App.  D.  C. 
128;  Queen  v.  OVonnell,  7  Ir.  Law  Rep.  261; 
State  V.  Calhoun,  50  Kan.  523,  18  L.  R.  A. 
SZ9,  32  Pae.  38. 

A  court  has  power  to  reinstate  a  cause 
after  the  term  when  dismissed  hj  mistake. 

The  Palmyra,  12  Wheat  10,  6  L.  ed.  534; 
quoted  in  Stbbald  v.  United  States,  12  Pet. 
492,  9  L.  ed.  1169,  and  in  Phillips  v.  Negley, 
117  U.  S.  674,  29  L.  ed.  1015,  0  Sup.  Ct.  Rep. 
DOl;  Eit  parte  Crenshaw,  15  Pet.  119,  10 
L.  ed.  682. 

In  case  of  fraud  the  supreme  court  will 
reverse  its  decisiqn  after  the  expiration  of 
the  term. 

United  States  v.  Gomez,  23  How.  326,  16 
L.  ed.  552,  1  Wall.  690,  17  L.  ed.  677. 

The  Chief  Justice  overruled  the  motion. 
His  decision  on  the  facts  was  error  of  law, 
•determined  the  cause,  was  final,  and  appeal- 
able, 

Michigan  Ins.  Co.  v.  Whittemore,  12  Mich. 
311;  Wood  V.  Cdlwell,  34  Pa.  92;  Holford 
T.  Alexander,  12  Ala.  280,  46  Am.  Dec.  253; 
Merrick  v.  Baltimore  d  0.  R.  Co.  33  Md. 
487;  Queen  v.  O'Connell,  7  Ir.  Law  Rep.  261; 
State  V.  Calhoun,  50  Kan.  523,  18  L.  R.  A. 
838,  32  Pac.  38. 

Messrs.  Frederio  D.  MoKenney  and 
<3^0Tge  E.  Han&ilton  submitted  the  cause 
for  defendants  in  error: 

The  order  of  August  6,  1901,  Is  not  an 
appealable  order. 

Babbington  v.  Washington  Brewery  Co. 
13  App.  D.  C.  527;  Harman  v.  Lawler,  32 
Tex.  590;  Mulhatt  ▼.  Keenan,  18  Wall.  342, 
21  L.  ed.  808;  Pishbwm  v.  Chicago,  M.  d  St. 
190  U.  8. 


P.  R.  Co.  137  U.  S.  60,  34  L.  ed.  585,  11  Sup. 
Ct.  Rep.  8. 

•The  Chief  Justice:  The  declaration  in [39] 
this  action  was  filed  March  26,  1895,  and  sev- 
eral demurrers  were  interposed  thereto  the 
following  June.  August  6,  1901,  the  case 
was  dismissed  for  want  of  prosecution.  Af- 
ter the  term  at  which  that  judgment  was 
entered  had  expired,  and  on  May  19,  1902, 
plaintiff  made  a  motion  to  set  it  aside,  and 
the  motion  was  denied.  From  the  order  de- 
nying the  motion,  plaintiff  took  an  appeal 
to  the  court  of  appeals  of  the  District  of  Col- 
lunbia,  which  was  dismissed,  and  this  writ  of 
'error  then  allowed.  The  case  comes  before 
us  on  a  motion  to  dismiss  or  affirm.  The 
appeal  to  the  court  of  appeals  was  dismissed 
on  the  ground  that  the  order  overruling  the 
motion  to  vacate  the  judgment  of  dismissal 
was  not  the  subject  of  appeal,  and  we  think 
there  was  color  for  the  motion  here  to  dis- 
miss the  writ  of  error.  But  in  the  view 
we  take,  we  must  decline  to  sustain  that  mo- 
tion, and  will  dispose  of  the  case  on  the  mo- 
tion to  affirm. 

In  its  opinion  the  court  of  appeals  said, 
among  other  things,  that  the  "motion  to  va- 
cate was  not  made  until  after  the  lapse  of 
more  than  two  terms  of  the  court  in  which 
the  original  judgment  was  entered.  It  is 
not  shown  that  there  was  any  fraud  or  sur- 
prise in  procuring  the  judgment  of  dismissal 
of  the  action  by  the  court."  The  court  of 
appeals  and  the  .supreme  court  of  the  Dis- 
trict obviously  agreed  in  this  finding,  and  a 
careful  examination  of  the  record  affords  no 
basis  for  questioning  the  conclusion,  if  it 
were  permissible  for  us  to  do  so.  The  gen- 
eral rule  is  that  a  final  judgment  cannot  be 
set  aside  on  application  made  after  the  close 
of  the  term  at  which  it  was  entered,  by  the 
court  which  rendered  it,  because  the  case  has 
passed  beyond  the  control  of  the  court.  Bron- 
80n  v.  Schulten,  104  U.  S.  410,  415,  26  L.  ed. 
797,  799;  Phillips  v.  Negley,  117  U.  S.  665, 
29  L.  ed.  1013,  6  Sup.  Ct.  Rep.  901. 

In  the  latter  case,  jurisdiction  was  taken 
on  error  to  review  a  final  order  setting  aside 
a  judgment  on  motion  made  at  a  subsequent 
term.  And  in  Hume  v.  Bowie,  148  U.  S.  245, 
37  L.  ed.  438,  13  Sup.  Ct.  Rep.  582,  Phillips 
V.  Negley  was  considered,  and  the  distinction 
between  a  judgment  ordering  a  new  trial 
when  the  court  has  jurisdiction  to  make  such 
an  order,  and  a  judgment  where  such  juris- 
diction does  not  exist,  was  pointed  out.  See 
Macfarland  v.  Brown,  187  U.  S.  239,  243, 
ante,  159,  161,  23  Sup.  Ct.  Rep.  105. 

*In  the  present  case,  the  motion  to  set  aside[401 
was  denied,  not  granted,  and,  as  it  was  made 
after  the  lapse  of  the  term,  and  came  within 
no  exception,  the  general  rule  was  applicable. 
If,  then,  the  court  of  appeals  had  enter- 
tained jurisdiction,  the  result  would  have 
been  an  affirmance;  and  even  if  the  court 
erred  in  declining  jurisdiction,  the  difference 
between  dismissing  the  appeal  and  affirming 
the  order  does  not,  in  the  circumstances,  re- 
quire reversal  or  modifii^tion. 

Judgment  affirmed. 
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WHTrAKER  WRIGHT,  Appt^ 

V. 

WILLIAM  HENKEL,  United  States  Mar- 
shal for  the  Southern  District  of  New 
York,  et  al. 

(See  8.  C.  Reporter's  ed.  40-68.) 

Foreign  extradition — what  aote  are  made 
criminal  by  the  latoe  of  both  oountriee-^ 
bail — when  refvaal  not  error — effect  on 
appeal  of  pendency  of  second  complaint. 

1.  Absolute  Identity  of  statutes  In  Great  Brit- 
ain and  the  United  States  defining  the  offense 
of  fraud  by  a  corporate  director  is  not  neces- 
sary to  make  such  offense  "criminal  by  the 
laws  of  both  countries/*  within  the  meaning 
of  the  provisions  of  the  tresty  with  Great 
Britain  of  1880.  art.  1  (26  Stat,  at  L.  1508). 
defining  extraditable  crimes ;  it  Is  sufllcient  If 
the  essential  character  of  the  transaction  is 
the  same  and  Is  made  criminal  by  both  stat- 
utes. 

S.  A  fugitive  from  the  justice  of  Great  Brit- 
ain, charged  with  the  commission  of  fraudu- 
lent acts  as  a  corporate  director,  which  are 
made  criminal  by  the  laws  of  that  country  and 
by  the  laws  of  the  state  of  the  United  States 
In  which  the  fugitive  Is  found.  Is  extraditable 
under  the  treaty  with  Great  Britain  of  1880, 
art.  1,  including,  among  other  extraditable 
crimes,  fraud  by  a  corporate  director  *'made 
criminal  by  the  laws  of  both  countries.** 

8.  The  denial  of  an  application  for  bail  in  for- 
eign extradition  proceedings,  supported  by  the 
afildavlt  of  petitioner's  physician  that  he 
was  suffering  from  bronchitis  and  a  severe 
chill  which  might  develop  into  pneumonia, 
and  that  the  confinement  tended  greatly  to  in- 
jure his  health  and  to  result  In  serious  Impair- 
ment, Is  not  reversible  error,  although  the  re- 
fusal was  put  upon  the  ground  of  the  want 
of  power. 

4.  The  dismissal  of  an. appeal  from  an  order  of 
a  United  States  circuit  court  dismissing  writs 
of  habeas  corpus  to  inquire  into  a  detention 
under  a  warrant  of  arrest  issued  in  extradi- 
tion proceedings  Is  not  required  because  of 
the  pendency,  as  appears  on  the  argument  of 
such  appeal,  of  proceedings  on  a  second  com- 
plaint by  the  demanding  government,  which 
reiterates  the  original  charge  with  some  am- 
plification, and  charges  an  additional  offense. 

[No.  661.] 

Argued  April  28,  29,  190S.    Decided  June  Ij 

190S, 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District 
of  New  York  to  review  an  order  dismissing 
writs  of  habeas  corpus  to  inquire  into  a  de- 
tention under  a  warrant  of  arrest  issued  in 
extradition  proceedings.  Affirmed, 
See  same  case  below,  123  Fed.  463. 

Statement  by  Mr.  Chief  Justice  Fmlleri 
Whitaker  Wright  applied  to  the  circuit 
court  of  the  United  States  for  the  southern 
district  of  New  York  for  writs  of  habeas 
corpus  and  certiorari  on  March  20,  1903,  by 
a  petition  which  alleged: 

(L)  That  he  was  a  citizen  of  the  United 

Note. — Aa  to  foreign  extradition — see  notes 
to  Kentucky  v.  Dennlson.  16  L.  ed.  U.  S.  717, 
and  State  v.  Jackson   (D.  C.   B.  D.  Tenn.)    1 
L.  R.  A.  870. 
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States,  restrained  of  his  liberty  by  the  mar- 
shal of  the  United  States  for  the  southern 
district  of  New  York,  bv  yirtue  of  a  warrant 
dated  March  16,  1903,  issued  by  Thomas  Al- 
exander, 'United  States 'commissioner  *for[41] 
the  southern  district  of  New  York,  and  com- 
missioner duly  authorized  by  the  district 
court  of  the  United  States  for  the  southern 
district  of  New  York,  and  also  commissioner 
appointed  under  the  laws  of  the  United 
States  concerning  the  extradition  of  fugi- 
tives from  the  justice  of  a  foreign  goveuii- 
ment  under  a  treaty  or  convention  betwi«D 
this  and  any  foreign  government,"  wLieh 
warrant  was  couched  in  these  terms: 

"Whereas,  complaint  has  been  made  on 
oath  under  the  treaty  between  the  United 
States  and  Her  Majestv,  the  late  Queen  of 
Great  Britain  and  Ireland,  concluded  and 
signed  at  Washington,  on  the  0th  day  of 
August,  1842,  and  of  the  supplementary 
treaty  between  the  same  high  contracting 
parties,  signed  July  12,  1889,  before  me, 
Tlioroas  Alexander,  one  of  the  commissioner* 
appointed  by  the  district  court  of  the  United 
States  for  the  southern  district  of  New 
York,  and  also  commissioner  especially  ap- 
pointed to  execute  the  acts  of  Congress,  en- 
titled 'An  Act  for  Giving  Effect  to  Certain 
Treaty  Stipulations  Between  This  and  For- 
eign Governments  for  the  Apprehension  and 
Delivering  up  of  Certain  Offenders,'  ap- 
proved August  12,  1848  [9  Stat,  at  L.  302, 
chap.  167,  U.  S.  Comp.  SUt  1901,  p.  359], 
and  of  the  several  acts  amendatory  thereof, 
that  one  Whitaker  Wright  did  heretofore^ 
during  the  mouth  of  Odx>ber,  in  the  year 
1899,  and  in  the  month  of  December,  1900, 
in  the  city  of  London,  in  that  part  of  the 
United  Kingdom  of  Great  Britain  and  Ire- 
land called  England,  and  within  the  juria- 
diction  of  his  said  Britannic  Majesty,  com- 
mit the  crime  of  fraud  as  a  director  of  a 
company,  to  wit,  ^d  heretofore,  in  the 
month  of  October,  in  the  year  1899,  and  in 
the  month  of  December,  1900,  at  the  city  of 
London  aforesaid,  then  being  a  director  of 
a  certain  body  corporate,  to  wit,  the  Lon- 
don k  Globe  Finance  Corporation,  unlaw- 
fully make,  circulate,  and  publish  certain 
reports  and  statements  of  accounts  of  the 
said  corporation,  which  were  false ;  the  said 
Whitaker  Wright  then  well  knowing  the 
said  reports  and  statements  to  be  false,  with 
intent  thereby  to  deceive  and  defraud  the 
shareholders  or  members  of  the  said  corpo- 
ration; that  the  said  WhiUker  Wright  is 
a  fugitive  from  justice  o(  the  Kingdom  of 
Great  Britain  and  Ireland,  and  is  now 
within  the  territory  of  the  United  States; 
that  the  crime  of  which  the  said  Whitaker 
*Wright  has  so  as  aforesaid  been  guilty  is[4S| 
an  offense  within  the  treaty  between  the 
United  States  and  Great  BriUin." 

(2.)  That  the  warrant  was  issued  on  a 
complaint  by  His  Britannic  Majesty's  con- 
sul general  at  the  port  of  New  York,  as  fol* 

lows  7 

"  First.  That  one  Whitaker  Wright  did 
heretofore  and  in  the  month  of  Deoember» 
19U0.  in  the  city  of  London,  in  that  part  d 
the  United  Kingdom  of  Great  Britain  and 
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Ireland  called  England,  and  within  the  ju- 
risdiction of  his  said  Britannic  Majesty, 
commit  the  crime  of  fraud  as  a  director  of 
a  company,  to  wit,  did  heretofore  and  in  the 
month  of  October,  in  the  year  1890,  and  in 
the  month  of  December,  1900,  at  the  city  of 
London,  aforesaid,  then  being  a  director  of 
a  certain  body  corporate,  to  wit,  the  London 
ft  Globe  Finance  Corporation,  unlawfully 
make,  circulate,  and  publish  certain  reports 
and  statements  of  accounts  of  the  said  cor- 
poration, which  were  false;  the  said  Whit- 
aker  Wright,  then  well  knowing  the  said  re- 
ports and  statements  to  be  false,  with  intent 
thereby  to  deceive  and  defraud  the  share- 
holders or  members  of  the  said  corporation. 

"Second.  That  the  said  Whitaker  Wright 
is  a  fugitive  from  the  justice  of  the  King- 
dom of  Great  Britain  and  Ireland,  and  is 
now  within  the  territory  of  the  United 
States. 

"  Third.  That  the  crime  of  which  the  said 
Whitaker  Wright  has  so  as  aforesaid  been 
guilty  is  an  offense  within  the  treaty  be- 
tween the  United  States  and  Great  Britain. 

"Fourth.  That  deponent's  information 
and  belief  are  based  uj>on  messages  received 
by  cable  from  his  Majesty's  Secretary  of 
State  for  Foreign  Affairs,  one  of  the  said 
messages  stating  that  a  warrant  had  been 
issued  in  England  for  the  apprehension  of 
.the  said  Whitaker  Wright  for  the  offense 
herein  charged  and  directing  deponent  to 
apply  for  a  provisional  warrant,  under  the 
treaty  for  extradition,  between  the  United 
States  and  Great  Britain. 

"That  deponent  has,  since  the  apprehen- 
sion of  the  said  Whitaker  Wright  yesterday, 
cabled  to  His  Majesty's  said  foreign  secre- 
tary for  fuller  details  as  to  said  crime,  and 
an  answer  is  directly  expected,  but  that  the 
[48l8aid  Whitaker  Wnght  may  be  *deUined, 
pending  the  arrival  of  such  information,  de- 
ponent asks  for  a  provisional  warrant 
herein." 

(3.)  "  That  the  aforesaid  complaint  states 
no  facts  which  create  jurisdiction  for  the 
issuance  of  the  aforesaid  warrant,  and  for 
the  detention  of  your  petitioner;  that  it 
does  not  state  any  facts  which  ahow  that 
your  petitioner  has  been  guilty  of  any  of- 
fense within  the  provisionts  of  any  extradi- 
tion treaty  between  the  United  States  of 
America  and  the  United  Kingdom  of  Great 
Britain  and  Ireland." 

(4.)  That  he  bad  duly  objected  to  the 
continuance  of  any  proceedings  under  the 
eomplaint  and  warrant,  on  the  ground  that 
the  commissioner  had  no  jurisdiction;  but 
his  objections  had  been  overruled,  and  the 
eonimissioner  had  adjourned  the  proceedings 
until  March  30,  1003. 

(5.)  That  on  March  18, 1008,  he  presented 
to  the  commissioner  an  application  to  be 
admitted  to  bail  pendinff  the  proceeding, 
and,  in  support  of  the  apDlication,  filed  wi& 
the  commissioner  the  afnaavit  of  his  attend- 
ing physician,  which  was  to  the  effect  that 
petitioner  was  suffering  from  bronchitis  and 
a  severe  chill,  which  might  develop  into 
pneumonia,  aiid  that  the  confinement  tended 
greatly  to  injure  hia  health  and  to  result  in 
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serious  impairment;  but  that  the  commis- 
sioner denied  the  application  on  the  ground 
that  no  power  existed  for  admitting  peti- 
tioner to  bail;  (6)  that  the  cause  of  im- 
pritionment  was  the  charge  and  the  refusal 
to  admit  to  bail. 

(7.)  That  the  imprisonment  and  deten- 
tion were  illegal,  and  the  warrant  void,  the 
complaint  stating  no  jurisdictional  facts  t& 
warrant  imprisonment  bjA  detention.  That 
the  denial  of  the  right  to  give  bail  consti- 
tutes a  violation  of  the  8th  Amendment  of 
the  Constitution,  and  |  1016  of  the  Revised 
Statutes  (U.  S.  Gomp.  Stat.  1001,  p.  718), 
and  of  the  common  law  of  the  United  States^ 
and  constitutes  a  deprivation  of  liberty  with- 
out  due  process  of  taw. 

The  writs  prayed  for  were  granted,  and, 
after  hearing,  dismissed  and  the  applica- 
tion to  be  axlmitted  to  bail  denied,  March 
30,  the  opinion  being  filed  March  25,  and 
copy  of  final  order  served  March  28.  123 
Fed.  463.  The  case  was  then  brought  to 
this  court  by  appeal. 

*At  the  argument  it  was  made  to  appear [44] 
that,  on  March  31,  His  Majesty's  consul 
general  at  New  York  made  a  new  complaint, 
whidi  reiterated  the  original  charge,  with 
some  amplification,  and  added  that  Wright 
"did  also,  at  the  times  and  places  afore- 
said, then  being  a  director  and  manager  of 
said  company  or  corporation  aforesaid,  with 
intent  to  defraud,  alter  and  falsify  books, 
papers,  and  writings  belonging  to  the  said 
company  or  corporation,  and  made  and  con- 
curred in  the  making  of  false  entries,  and 
omitted  and  concurred  in  omitting  material 

Sarticulars  in  books  of  account  and  other 
ocuments  belonging  to  the  said  company  or 
corporation;  and  did  also,  at  the  times  and 
places  aforesaid,  then  being  a  director  of 
the  said  company  or  corporation  as  afore- 
said, alter  and  falsify  lK)oks,  papers,  and 
writings,  and  made  and  was  privy  to  the 
making  of  false  and  fraudulent  entries  in 
the  Ix^ks  of  account  and  other  documents 
belonging  to  the  said  company  or  corpora- 
tion, with  intent  to  defraud  and  deceive 
shareholders  and  creditors  of  said  compan7 
or  corporation,  and  other  persons." 

It  was  further  stated :  "  That  deponent's 
information  and  belief  are  based  upon  a 
certified  copy  of  a  warrant,  issued  by  one 
of  his  Majesty's  justices  of  the  peace  for 
the  city  of  London,  for  the  apprehension  of 
the  said  Whitaker  Wright,  for  the  offense 
herein  first  enumerated,  and  a  certified  copy 
of  the  information  and  complaint  of  the 
senior  official  receiver  in  companies  liquida- 
UoB  (acting  under  the  order  of  the  high 
court  of  justice)  and  the  depositions  of 
Arthur  Russell  and  John  Flower,  in  sup- 
port thereof,  upon  the  application  for  a 
summons  against  the  said  Whitaker  Wright, 
and  the  depositions  of  George  Jarman  and 
Harry  Gerald  Abrahams,  on  which  informa- 
tion and  complaint  and  depositions  the  said 
warrant  was  granted  for  the  apprehension 
of  the  said  Whitaker  Wright,"  etc.  Copies 
of  these  papers  accompanied  the  complaint, 
and  reference  was  made  to  cable  messages 
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from  the  Secretary  of  State  for  Foreign  Af- 
fairs. 

On  this  complaint  a  warrant  was  issued 
and  the  accused  arraigned  before  the  com- 
missioner, and  it  was  thereupon  stated  that 
the  demanding  government  would  abandon 
all  further  proceedings  under  the  complaint 
f45]of  March  16,  and  consented*  to  the  discharge 
of  the  prisoner  from  the  arrest  thereon.  The 
commissioner  held  that,  as  the  proceedings 
under  the  previous  warrant  had  been  carried 
into  the  circuit  court,  he  was  without  power 
to  discharge  the  prisoner  under  that  war- 
rant. Subsequently,  the  order  of  the  cir- 
cuit court  dismissing  the  writs  of  habeas 
-corpus  and  certiorari,  and  remanding  the 
prisoner,  was  brought  to  the  commissioner's 
attention,  but  counsel  for  the  prisoner  stated 
that  papers  were  beins  prepared  for  the 
purpose  of  removing  the  case  to  the  Su- 
preme Ck>urt.  The  commissioner  ruled  that, 
pending  such  proceedings,  he  must  decline 
to  dismiss  the  complaint  and  discharge  the 
prisoner. 

Article  10  of  the  treaty  of  1842  (8  Stat. 
at  L.  572,  576),  reads  as  follows: 

''It  is  agreed  that  the  United  States  and 
Her  Britannic  Majesty  shall,  upon  mutual 
requisitions  by  them,  or  their  ministers,  of- 
ficers, or  authorities,  respectively  made,  de- 
liver up  to  justice  all  persons  who,  being 
charged  with  the  crime  of  murder,  or  as- 
sault with  intent  to  commit  murder,  or  pi- 
racy, or  arson,  or  robbery,  or  forgery,  or  the 
utterance  of  forged  paper,  committed  within 
the  jurisdiction  of  either,  shall  seek  an  asy- 
lum, or  shall  be  found,  within  the  terri- 
tories   of    the    other:     Provided,  That  this 
shall  only  be  done  upon  such  evidence  of 
criminality  as,  according  to  the  laws  of  the 
place    where    the    fugitive    or    person    so 
charged  shall  be  found,  would  justify  his 
apprehension  and  commitment  for  trial,  if 
the  crime  or  offense  had  there  been  commit- 
ted ;    and  the  respective,  judges  and  other 
magistrates  of  the  two  governments  shall 
have    power,    jurisdiction,    and    authority, 
upon  complaint  made  under  oath,  to  issue  a 
warrant  for  the  apprehension  of  the  fugitive 
-or  person  so  charged,  that  he  may  be  brought 
before  such  judges  or  other  magistrates;  re- 
spectively, to  the  end  that  the  evidence  of 
criminality  may  be  heard  and  considered; 
and   if,  on   such  hearing,  the  evidence  be 
deemed  sufficient  to  susmn  the  charge,  it 
sliall  be  the  duty  of  the  esamining  judge 
or   magistrate  to  certify  the   same  to  the 
proper  executive  authority,  that  a  warrant 
mny  issue  for  the  surrender  of  such  fugi- 
tive.   Tlio  expense  of  such  apprehension  and 
delivery  shall  be  borne  and  defrayed  by  the 
party  who  makes  the  requisition,  and  re- 
ceives the  fugitive." 
f46]     *  Article  1  of  the  treaty  of  1889  (26  Stat, 
at  L.  1508),  is: 

'*  The  provisions  of  the  said  10th  article 
are  hereby  made  applicable  to  the  following 
additional  crimes: 

"  1.  Manslaughter,  when  voluntary. 
**  2.  Ck>unterfeiting  or  altering  money ;  ut- 
tering or  bringing  into  circulanon  counter- 
feit or  altered  money. 
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"8.  Embezzlemoit;  larceny;  reoeiying  any 
money,  valuable  security,  or  other  property, 
knowing  the  same  to  have  been  embezzled, 
stolen,  or  fraudulently  obtained. 

"4.  Fraud  by  a  bailee,  banker,  agent, 
factor,  trustee,  or  director  or  membi?  or 
officer  of  any  company,  made  criminal  by 
the  laws  of  both  countries. 

"  5.  Perjury,  or  subornation  of  perjury. 

"6.  Rape;  abduction;  child-stealing;  kid- 
napping. 

*'7.  Burglary;  house-breaking  or  shop- 
breaking. 

"  8.  Piracy  by  the  law  of  nations. 

"  9.  Revolt,  or  conspiracy  to  revolt  by  two 
or  more  persons  on  board  a  ship  on  the  high 
seas,  against  the  authority  of  the  master; 
wrongfully  sinking  or  destroying  a  Teasel 
at  sea,  or  attempting  to  do  so;  assaults  on 
board  a  ship  on  the  high  seas,  with  intent 
io  do  grievous  bodily  mltvu 

**  10.  Crimes  and  offenses  against  the  laws 
of  both  countries  for  the  suppression  of 
slavery  and  slave  trading. 

'*  Extradition  is  also  to  take  place  for 
participation  in  any  of  the  crimes  men- 
tioned in  this  convention  or  in  the  afore- 
said tenth  article,  provided  such  participa- 
tion be  punishable  by  the  laws  of  both  coun- 
tries." 

Sections  83  and  84  of  chapter  96,  24  and 
25  Victoria,  are  a%  follows: 

83.  "  Whosoever,  being  a  director,  man- 
ager, public  officer,  or  member  of  any  body 
corporate  or  public  company,  shall,  with  in- 
tent to  defraud,  destroy,  alter,  mutilate,  or 
falsify  any  book,  paper,  writing,  or  valu- 
able security  belonging  to  the  body  corpo- 
rate or  public  company,  or  make  or  concur 
in  the  making  of  any  false  entry,  or  omit 
or  concur  in  omitting  any  material  partien- 
lar  in  any  book  of  account  or  other  docu- 
ment, shall  be  guilty  of  a  misdemeanor,  and, 
being  convicted  thereof,  shall  be  'liable,  at[4T] 
the  discretion  of  the  court,  to  any  of  the 

gunishments  which  the  court  may  award  as 
ereinbefore  last  mentioned. 

84.  '*  Whosoever,  being  a  director,  man- 
ager, or  public  officer  of  any  body  corporats 
or  public  company,  shall  make,  circulate,  or 
publish,  or  concur  in  making,  circulating, 
or  publishing,  any  written  statement  or  ac- 
count which  he  shall  know  to  be  false  ia 
any  material  particular,  with  intent  to  de- 
ceive or  defraud  any  member,  shareholder, 
or  creditor  of  such  body  corporate  or  publie 
company,  or  with  intent  to  induce  any  per- 
son to  become  a  shareholder  or  partner 
therein,  or  to  entrust  or  advance  any  prop- 
erty to  such  body  corporate  or  public  com- 
pany, or  to  enter  into  any  security  for  the 
benefit  thereof,  shall  be  guilty  of  a  misde- 
meanor, and,  being  convicted  thereof,  shall 
be  liable,  at  the  discretion  of  the  court,  to 
any  of  the  punishments  which  the  court  may 
award  as  hereinbefore  last  mentioned." 

Section  75  provided  for  a  liability,  on  con- 
viction of  the  misdemeanor  therein  men- 
tioned, "at  the  discretion  of  the  court,  to 
be  kept  in  penal  servitude  for  any  term  noi 
exceeding  seven  years  and  not  less  than  three 
years,  or  to  be  imprisoned  for  any  tom  nol 
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exceeding  two  years,  with  or  without  bard 
labor,  and  with  or  without  soliiarjr  confine- 
■nent.'' 

Section  166  of  the  companies'  act  of  1862 
KSS  and  26  Vict.  chap.  89),  provides: 

•*  If  any  director,  officer,  or  contributory 
of  any  company  wound  up  under  this  act 
-destroys,  mutilates,  alters,  or  falsifies  any 
fiooks,  papers,  writings,  or  securities,  or 
makes  or  is  privy  to  the  making  of  any  false 
••r  fraudulent  entnr  in  any  register,  book  of 
mooount,  or  other  document  belonging  to  the 
•company,  with  intent  to  defraud  or  deceive 
■any  person,  every  person  so  offending  shall 
t>e  deemed  to  be  guilty  of  a  misdemeanor, 
and,  upon  being  convicted,  shall  be  liable  to 
imprisonment  for  any  term  not  exceeding 
"two  years,  with  or  without  hard  labor." 

*  Section  514  and  subdivision  3  of  §  611  of 
the  New  York  Penal  Ckxie  read  as  follows: 

"  Sec.  514.  OHier  cases  of  forgery  in  the 
third  degree, —  A  person  who  either  ( 1 )  be- 
ing an  officer  or  in  the  employment  of  a  cor- 
poration, association,  partnership,  or  indi- 
viduals, falsifies,  or  unlawfully  and  cor- 
ruptly alters,  erases,  obliterates,  or  destroys 
t48]*any  accounts,  books  of  accounts,  records,  or 
other  writing,  belonging  to  or  appertaining 
to  the  business  of  the  corporation,  associa- 
tion, partnership,  or  individuals;  .  .  . 
is  guilty  of  forgery  in  the  third  degree." 

**Sec.  611.  Mtsconduct  of  officers  and  em- 
ployees of  corporations, —  A  director,  officer, 
agent,  or  employee  of  any  corporation  or 
joint  stock  association  who:  .  .  .  (3) 
Knowingly  concurs  in  making  or  publishing 
any  written  report,  exhibit,  or  statement  of 
its  affairs  or  pecuniary  condition,  contain- 
ing any  material  statement  which  is  false; 
.     .     .    is  guilty  of  a  misdemeanor." 

Section  625  provides:  "Forgery  in  the 
third  degree  is  punishable  by  imprisonment 
for  not  more  than  five  years." 

By  §  15  it  is  provided: 

'*A  person  convicted  of  a  crime  declared 
to  be  a  misdemeanor,  for  which  no  other 
punishment  is  specially  prescribed  by  this 
<k)de,  or  by  any  other  statutory  provision  in 
-  force  at  the  time  of  the  conviction  and  sen- 
tence, is  punishable  by  imprisonment  in  a 
penitentiary,  or  county  jail,  for  not  more 
than  one  year,  or  by  a  fine  of  not  more  than 
■five  hundred  dollars,  or  by  both." 

By  the  extradition  act  of  Great  Britain  of 
1870  (33  and  34  Vict.  chap.  52),  it  is  pro- 
Tided  that:  "A  fugitive  criminal  shall  not 
be  surrendered  until  the  expiration  of  fifteen 
4ays  from  the  date  of  his  being  committed 
to  prison  to  await  his  surrender."  The  ac- 
cused is,  on  committal,  to  be  informed  of 
this,  and  **  that  he  has  a  right  to  apply  for 
a  writ  of  habeas  corpus."  If  he  is  not  sur 
rendered  and  conveyed  out  of  the  United 
"KinprHom  "  within  two  months  after  such 
•committal,  or,  if  a  writ  of  habeas  corpus  is 
issued,  after  the  decision  of  the  court  upon 
the  return  to  the  writ,  it  shall  be  lawful  for 
any  judge  of  one  of  Her  Majesty's  superior 
courts  at  Westminster,"  on  notice,  to  order 
him  to  be  discharged,  unless  sufficient  cause 
is  shown  to  the- contrary. 

The    first   schedule   contained    a   list   of 
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crimes,  which  includes:  ''Fraud  by  a 
bailee,  banker,  agent,  factor,  trustee,  or  di- 
rector, or  member,  or  public  officer  of  any 
company,  made  criminal  by  any  act  foi  the 
time  being  in  force." 

•By  §  6273  of  the  Revised  Statutes,  Title[49] 
66,  Eatradition  (U.  S.  Comp.  Stat.  1901,  p. 
3696 ) ,  it  is  provided  that  whenever  any  per- 
son committed  under  the  title  or  any  treaty 
*'  to  remain  until  delivered  up  in  pursuance 
of  a  requisition,"  is  not  so  delivered  up  and 
conveyed  out  of  the  United  States  within 
two  calendar  months  after  such  commitment, 
he  may  be  discharged  by  any  judge  of  the 
United  States  or  of  any  state,  on  notice,  un- 
less sufficient  cause  is  shown  to  the  con- 
traiy. 

Section  5270  (U.  S.  Comp.  Stat.  1901,  p. 
3591),  is  as  follows: 

"  Whenever  there  is  a  treaty  or  conven- 
tion for  extradition  between  the  government 
of  the  United  States  and  any  foreign  govern- 
ment, any  justice  of  the  Supreme  Court,  cir- 
cuit judge,  district  judge,  commissioner  au- 
thorized so  to  do  by  any  of  the  courts  of  the 
United  States,  or  judge  of  a  court  of  record 
of  general  jurisdiction  of  any  state,  may, 
upon  complaint  made  under  oath,  charging 
any  person. found  within  the  limits  of  any 
state,  district,  or  territory,  with  having 
committed  within  the  jurisdiction  of  any 
such  foreign  government  any  of  the  crimes 
provided  for  by  such  treaty  or  convention, 
issue  his  warrant  for  the  apprehension  of 
the  person  so  charged,  that  he  may  be 
brought  before  such  justice,  judge,  or  com- 
missioner, to  the  end  that  the  evidence  of 
criminality  may  be  heard  and  considered. 
If,  on  such  hearing,  he  deems  the  evidence 
sufficient  to  sustain  the  charge  under  the 
provisions  of  the  proper  trea^  or  conven- 
tion, he  shall  certify  the  same,  together  with 
a  copy  of  all  the  testimony  taken  before  him, 
to  the  Secretary  of  State,  that  a  warrant 
may  issue  upon  the  requisition  of  the  proper 
authorities  of  such  foreign  government,  for 
the  surrender  of  such  person,  according  to 
the  stipulations  of  the  treaty  or  convention : 
and  he  shall  issue  his  warrant  for  the  com- 
mitment of  the  person  so  charged  to  the 
proper  jail,  there  to  remain  until  such  sur- 
render shall  be  made."  4 

Messrs.  Samnel  Untermyer  and  Louis 
Marshall  argued  the  cause  and  filed  a  brief 
for  appellant: 

Extradition  should  be  declined  in  the  ab- 
sence of  a  conventional  or  legislative  provi-      * 
sion. 

1  Moore,  Extradition  &  Rendition,  21; 
United  States  v.  Kauscher,  119  U.  S.  407,  30 
L.  ed.  425,  7  Sup.  Ct.  Rep.  234;  Terlinden  v. 
Ame^,  184  U.  S.  270,  46  L.  ed.  534,  22  Sup. 
Ct.  Rep.  484. 

The  language  of  this  treaty  cannot  be  en- 
larged by  interpretation  so  as  to  include 
crimes  which  do  not  come  within  the  limi- 
tation which  the  signatories  of  the  treaty 
have  expressly  created. 

Tucker  v.  Alexandroff,  183  U.  S.  436,  46 
L.  ed.  270.  22  Sup.  Ct.  Rep.  195;  Doe  ew  dem. 
Clark  V.  Braden,  16  How.  657,  14  L.  ed.  1099. 
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The  subject  of  extradition  is  one  of  inter- 
national  co^zanoe,  beyond  the  purview  of 
state  sovereignty ;  one  over  which  the  states 
composing  the  American  Union  have  no  more 
jurisdiction  than  have  Ireland,  Scotland,  or 
Wales.  ^ 

People  em  rel,  BarUno  ▼.  Curtis,  60  N.  Y. 
321,  10  Am.  Rep.  483;  United  States  v. 
Hauschet',  119  U.  8.  414,  30  L.  ed.  427,  7  Sup. 
Ct.  Rep.  234. 

The  word  "country"  has  received  judicial 
interpretation  from  our  courts. 

Stairs  v.  Peaslee,  18  How.  521,  15  L.  ed. 
474;  United  States  v.  The  Recorder,  1 
Blntchf.  218,  Fed.  Gas.  No.  16,129. 

The  crime  charged  is  not  one  which  is 
made  criminal  by  the  l&wi  of  the  United 
States  of  America  and  the  United  Kingdom 
of  Great  Britain  and  Ireland,  and  does  not, 
therefore,  come  within  the  terms  of  the  ex- 
tradition treaties  between  those  govern- 
ments. 

ICe  Windsor,  6  Best.  &  8.  522;  Re  John  C. 
Bno,  10  Quebec  L.  R.  194;  Re  TuUy,  22 
Biatchf.  213,  20  Fed.  812. 

It  is  the  policy  of  our  government  to  ad- 
mit to  bail  any  person  arrested  in  any  kind 
of  proceeding,  except  for  contempt  and  prose- 
cutions for  capital  offenses. 

United  States  v.  Hamilton,  3  Dall.  17,  1 
L.  ed.  490;  Ex  parte  Virginia,  100  U.  S.  343, 
25  L.  ed.  678;  Hudson  v.  Parker,  156  U.  S. 
277,  39  L.  ed.  424,  15  Sup.  Ct.  Rep.  450; 
Benson  v.  MeMahon,  127  U.  S.  457,  32  L.  ed. 
234,  8  Sup.  Ct  Rep.  1240;  United  States  v. 
Volz,  14  Biatchf.  15,  Fed.  Cas.  No.  16,627; 
United  States  v.  Rundlett,  2  Curt.  C.  C.  41, 
Fed.  Cas.  No.  16,208;  United  States  v.  Dana, 
68  Fed.  886. 

In  cases  which  have  arisen  imder  the 
Chinese  exclusion  act,  the  proceedings  under 
which  are  analogous  to  those  in  extradition, 
the  right  to  give  bail  has  been  recognized. 

Re  Ah  Kee,  21  Fed.  701;  Re  Chow  Ooo 
Pooi,  9  Sawy.  606,  25  Fed.  77. 

The  power  of  a  United  States  commis- 
sioner io  admit  a  prisoner  to  bail  is  fully 
discussed  by  Judge  Coxe  in  a  note  prepared 
by  him,  to  the  case  of  United  States  v.  Horn 
Hing,  48  Fed.  638. 

In  State  v.  Hufford,  23  Iowa,  579,  it  has 
been  held  in^  similar  proceeding  that  the 
riffht  to  g^ve  bail  exists. 

The  decisions  in  England  and  Canada  sus- 
tain the  right  to  bail  in  extradition  cases. 

Queen  v.  Spilshury  [1898]  2  Q.  B.  615; 
Ew  parte  Foster,  Quebec  Consol.  Dig.  title 
Bwtradition. 

The  power  to  bail  must  be  incident  to  the 
power  to  hear  and  determine. 

People  V.  Ooodwin,  1  Wheeler  Crim.  Cas. 
434;  People  v.  MoLeod,  1  Hill,  377,  37  Am. 
Dec.  328 ;  People  v.  Van  Home,  8  Barb.  158 ; 
State  Treasurer  v.  Rolfe,  15  Vt.  9 ;  State  v. 
Edney,  20  N.  C.  (4  Dev.  A  B.  L.)  378;  Res 
V.  Rudd,  Cowp.  331;  Rem  v.  Marks,  3  East, 
157;  Rex  v.  Baltimore,  4  Burr.  2179;  4  Bl. 
Com.  299;  2  Hale  P.  C.  129;  4  Co.  Inst.  71; 
Harvey  of  Comh*s  Case,  10  Mod.  334;  Rex 
V.  Judd,  2  T.  R.  255 ;  lAnford  v.  Fitzroy,  13 
Jur.  303;  Ex  parte  Tayloe,  5  Cow.  39; 
United  States  v.  Evans,  2  Flipp.  605,  2  Fed. 
052 


152;  Queen  v.  SpiUhury  [1898]  2  Q.  B.  615; 
Churdi,  Habeas  Corpoa,  2d  ad.  |§  390.  396;. 
1  Bishop,  Crim.  Proc  §§  251,  1406,  1407. 

Such  powers  as  are  ordinarily  denoml* 
nated  inherent  are  possessed  even  by  courts* 
of  statutory  creation. 

Ex  parte  Robinson,  19  Wall.  505,  22  L.  ed. 
205;  United  States  v.  Hudson,  7  Craach,  32,. 
3  L.  ed.  259;  Anderson  v.  Dunn,  6  Wheat. 
204,  5  L.  ed.  242;  Ex  parte  Terry,  128  U.  S. 
302,  32  L.  ed.  408,  9  Sup.  Ct.  Rep.  77 ;  Cart- 
wright's  Case,  114  Mass.  230;  Re  Neagle,  6> 
L.  R.  A.  78,  14  Sawy.  232,  39  Fed.  856; 
Freeman  v.  Howe,  24  How.  450,  16  L.  ed* 
749;  Krippendorf  v.  Hyde,  110  U.  S.  276,  28- 
L.  ed.  145,  4  Sup.  Ct.  Rep.  27;  Oumhel  ▼. 
Pitkin,  124  U.  S.  131,  81  L  ed.  874,  8  Sup. 
Ct.  Rep.  379;  Labette  County  v.  UniteS 
States,  112  U.  S.  217,  28  L.  ed.  698,  5  Sup. 
Ct.  Rep.  108 ;  Re  Henderson,  157  N.  Y.  423,. 
52  N.  E.  183. 

The  comparatively  unimportant  penal  of- 
fense under  N.  Y.  Penal  Code^  sub.  3,  §  611,. 
is  not  "fraud  of  a  director"  within  the  mean- 
ing of  the  treaty,  and  is  not  extraditable. 
Proof  of  fraud  in  support  of  a  charge  under 
that  section  would  be  surplusage. 

In  case  of  a  statutory  crime  an  indictment 
which  follows  the  language  of  the  statute  i» 
sufficient. 

United  States  v.  Oooding,  12  Wheat.  460^ 
6  L.  ed.  693;  Com.  v.  Hobbs,  140  Mass.  443^ 
5  N.  E.  158;  Trout  v.  State,  111  Ind.  499, 1^ 
N.  E.  1005;  Baysinger  y.  People,  115  HI. 
419,  5  N.  E.  375. 

Where  the  offense  is  malum  prohihitum- 
and  the  statute  embraces  no  words  provid* 
ing  that  the  fraudulent  intent  or  other  crim- 
inal intent  constitutes  a  part  of  the  defini- 
tion of  the  offense,  it  is  neither  necessarr 
to  allege  nor  to  prove  the  existence  of  sucL 
intent. 

Com,  V.  Farren,  9  Allen,  489;  Com.  ▼. 
Nichols,  10  Allen,  199;  Com,  v.  Boynton,  ^ 
Allen,  160;  Cam,  v.  Chodman,  97  Mass.  117; 
Com,  V.  Wentworth,  118  Mass.  441. 

In  oases  of  this  character  fraudulent  in- 
tent is  not  a  necessary  ingr^ent  of  the* 
crime. 

PeopU  ▼.  Cipperly,  101  N.  Y.  634,  4  N.  E. 
107;  People  v.  Kibler,  106  N.  Y.  321.  12  N. 
E.  795;  Haggerty  v.  St,  Louis  Ice  Mfg.  ^ 
Storage  Co.  143  Mo.  238,  40  L.  R.  A.  151,  44 
S.  W.  1114;  Halsted  v.  State,  41  N.  J.  L. 
552,  32  Am.  Rep.  247. 

It  is  not  within  the  province  of  the  ju- 
diciary to  enlarge  the  treaty. 

Terlinden  v.  Atnes,  184  U.  S.  289,  46  L. 
ed.  545,  22  Sup.  Ct.  Rep.  484. 

The  law  allows  sureties  to  retake  a  pris- 
oner who  has  been  admitted  to  bail,  shoulifi 
he  escape  into  another  state. 

Taylor  v.  Taintor,  16  Wall.  371,  21  L.  ed. 
290;  Re  Von  Der  Ahe,  85  Fed.  959;  Cosgrove- 
V,  Winney,  174  U.  S.  64,  43  L.  ed.  897,  «► 
Sup.  Ct.  Rep.  598. 

In  Chinese  deportation  cases  it  has  beei» 
tisual  to  allow  bail  pending  an  appeal  to  thi» 
court. 

Li  Sing  v.  United  States,  180  U.  8.  486,  4^ 
L.  ed.  634,  21  Sup.  Ct.  Rep.  449;  United 
fiUates  v.  Oue  Lim,  176  U.  8.  459,  44  L.  ed. 
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544,  20  Sup.  Ct  Rep.  415;  United  States  ▼. 
Wong  Kim  Ark,  169  U.  S.  649,  42  L.  ed. 
«90,  18  Sup.  Ct  Rep.  456;  United  States  v. 
Lee  Yen  Tai,  185  U.  S.  213,  46  L.  ed.  878, 
-22  Sup.  Ct.  Rep.  629. 

The  expression  of  a  willingness  on  the  part 
of  the  demanding  government  to  withcuraw 
the  warrant  of  l£troh  16,  was  in  the  nature 
•of  a  motion  to  enter  a  nolle  prosequi. 

It  is  well  settled  that  unless  such  a  mo- 
tion ia  allowed  by  the  court  or  tribunal  to 
which  it  is  addressed,  it  has  no  efficacy  what- 


ever. 


United  States  v.  Schumann,  7  Sawy.  439, 
Fed.  Gas.  No.  16,235 ;  United  States  y.  Ebhs, 
4  Hughes,  473,  10  Fed.  369;  People  v.  Mo- 
Leod,  1  mil,  465,  37  Am.  Dec.  328 ;  State  ew 
reL  Bier  v.  Klock,  48  La.  Ann.  140,  18  So. 
942;  Statham  v.  State,  41  Ga.  511;  Ew  parte 
Donaldson,  44  Mo.  149;  State  v.  Roe,  12  Vt. 
^3. 

The  fact  that  the  demanding  ^vemment 
is  now  willing  to  consent  to  a  discharge  of 
{he  appellant  from  custody  under  the  war- 
rant of  March  16,  1903,  should  not,  under 
the  circumstances,  deprive  him  of  his  ri^ht 
to  have  the  important  questions  of  law  which 
affect  his  liberty  determined  on  this  appeal. 

Chicago  d  A.  R.  Co,  v.  Union  Rolling  Mill 
Co.  109  U.  S.  702,  27  L.  ed.  1081,  3  Sup.  Ct. 
Rep.  594;  Stevens  v.  The  Railroads,  4  Fed. 
D7 ;  Booth  V.  Leyoester,  1  Keen,  247 ;  Cooper 
T.  Lewis,  2  Phill.  Ch.  177 ;  Electrical  Accum- 
ulator Co.  V.  Brush  Electric  Co.  44  Fed.  602; 
Hat'Si/ceat  Mfg.  Co.  v.  Waring,  46  Fed.  87; 
Western  Union  Teleg.  Co.  v,  American  Bell 
Teleph.  Co.  50  Fed.  662;  Detroit  v.  Detroit 
Oity  R.  Co.  55  Fed.  569;  Hershherger  v. 
Bl^cett,  55  Fed.  170;  Leuns  v.  Cooper,  16  L. 
J.  Ch.  N.  S.  265;  Folger  v.  The  Robert  Q. 
Shaw,  2  Woodb.  &  M.  537^  Fed.  Cas.  No. 
4399;  Beery  v.  Chicago,  R.  I.  d  P.  R.  Co. 
<5  Mo.  533;  Brouming  v.  Chrisman,  30  Mo. 
353;  Lane  v.  Morton,  81  N.  C.  38;  M echoic 
ics*  Bank  v.  Fisher,  1  Rawle,  341. 

The  offense  charged  must  at  all  events  be 
a  crime  against  the  laws  of  the  state  where 
the  accused  is  apprehended. 

Re  Frank,  107  Fed.  272. 

The  New  York  Penal  Code  does  not  define 
a  crime  which  can  be  described  as  ''the  fraud 
ef  a  director"  or  any  equivalent  crime. 

The  offense  which  it  creates  contains  no 
element  of  fraud.  The  English  statute 
makes  ''fraud''  the  sine  qua  non. 

It  does  not  require  "the  intent  to  deceive 
and  defraud"  {Gardner  v.  People,  62  N.  Y. 
299).  The  English  crime  depends  upon  the 
^fraudulent  intent." 

It  does  not  require  scienter  of  the  falsity 
of  the  report  on  the  part  of  the  accused. 
The  English  statute  makes  it  essential.  The 
word  "knowingly,"  as  used  in  the  New  York 
/Statute,  has  reference  only  to  concurrence  in 
the  making  or  publishing  of  the  report,  and 
not  to  knowledge  of  the  falsity  of  its  state- 
aients.  The  English  statute  uses  the  phrase 
'^hich  he  shall  know  to  be  false." 

It  creates  an  offense  of  a  venial  nature, 
and  punishes  carelessness  and  inconsiderate- 
nets  amounting  to  official  misconduct,  but 
sot  to  fraud. 
190  V.  8. 


Mr.  Ol&arles  Fox  argued  the  cause  and 
filed  a  brief  for  appellees: 

No  examination  having  been  commenced 
prior  to  the  proceedings  on  habeas  corpus 
now  here  for  review,  this  court  will  confine 
its  inquiry  to  the  question  ol  jurisdiction  of 
the  commissioner. 

Terlinden  v.  Ames,  184  U.  S.  270,  46  L. 
ed.  534,  22  Sup.  a.  Rep.  484. 

A  complaint  in  £Ln  extradition  case  need 
not  be  as  precise,  technical,  and  formal  as  an 
indictment.  It  is  sufficient  if  it  appears 
that  a  treaty  offense  is  meant  to  be  charged. 

Rice  V.  Ames,  180  U.  S.  371,  45  L.  ed.  577, 
21  Sup.  a.  Rep.  406;  Re  Roth,  15  Fed.  507; 
Re  Farez,  7  Blatohf .  48,  Fed.  Cas.  No.  4,644 ; 
Ex  parte  Stemaman,  77  Fed.  595;  Re  Hen- 
Hch,  5  Blatchf.  414,  Fed.  Cas.  No.  6,369. 

All  that  is  required  is  to  set  forth  clearly 
the  substance  of  the  offense  charged,  so  that 
the  court  can  see  that  one  or  more  particular 
crimes  enumerated  in  the  treaty  are  all^^d 
to  have  been  committed. 

Re  Adutt,  55  Fed.  376;  Re  Orin,  112  Fed. 
790. 

The  complaint  could  be  made  upon  infor- 
mation and  belief. 

Re  Farez,  7  Blatchf.  343,  Fed.  Cas.  No. 
4,645;  E»  parte  Lane,  6  Fed.  34. 

The  laws  of  New  York,  after  having  es- 
tablished the  laws  of  England,  are  to  govern 
this  proceeding. 

Re  Farez.  7  Blatchf.  357,  Fed.  Cas.  No. 
4,645;  Re  Wadge,  15  Fed.  865;  Be  Charles- 
ton, 34  Fed.  533. 

A  treaty  is  to  be  interpreted  liberally  and 
in  such  manner  as  to  carry  out  its  manifest 
purpose. 

Tucker  v.  Alewandroff,  183  U.  S.  424,  46 
L.  ed.  204,  22  Sup.  Ct.  Rep.  195;  Orin  v. 
Shine,  187  U.  8.  181,  ante,  130,  23  Sup.  a. 
Rep.  98. 

A  crime  need  not  bear  the  same  name  to 
bring  it  within  the  treaty,  if  it  was  crim- 
inal by  the  laws  of  both  countries. 

Re  Arton  [1896]  1  Q.  B.  509;  Re  Bellen- 
contre,  17  Cox  C.  C.  253;  Ew  parte  Piot,  16 
Cox  C.  C.  208. 

There  are  no  common-law  crimes  of  the 
United  States. 

Benson  v.  McMdhon,  127  U.  S.  457,  32  L. 
ed.  234,  8  Sup.  Ct.  Rep.  1240;  Moore,  Ex- 
tradition k  Rendition,  §  430. 

The  plaintiff  has  no  right  of  asylum  in 
this  country. 

Ker  V.  lllinoh,  119  U.  S.  436,  30  L.  ed. 
421,  7  Sup.  Ct.  Rep.  225;  Orin  v.  Shine,  187 
U.  S.  181,  ante,  130,  23  Sup.  Ct  Rep.  98. 

The  object  of  a  ^vrit  of  habeas  corpus  is 
to  ascertain  whether  the  prisoner  applying 
for  it  can  be  legally  detained  in  custody,  and 
if  sufficient  ground  for  his  detention  is 
shown  be  id  not  to  be  discharged  for  de- 
fects in  the  original  arrest  or  commitment. 

yishimura  Ekiu  v.  United  States,  142  U. 
S.  051,  35  L.  ed.  1146,  12  Sup.  Ct.  Rep. 
336;  lasigi  v.  Van  De  Carr,  166  U.  S.  392, 
41  L.  ed.  1040,  17  Sup.  Ct.  Rep.  595. 

The  appellant  is  not  entitled  to  bail,  un- 
der any  rule  of  law  of  the  United  States. 

Re  Carrier,  57  Fed.  578 
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A  state  is  eonaidered  a  country,  with  ref- 
crenoe  to  certain  conditions. 

Dicey,  Domicil,  p.  31. 

Bolicitor  Oeneral  Hoyt  argued  the  cause, 
and,  with  Mr,  dJiltan  D.  Purdy,  filed  a  brief 
for  the  United  States: 

The  rule  that  the  evidence  must  be  such 
as  to  justify  commitment  for  trial  at  the 
place  where  the  fugitive  is  found,  if  the  of- 
lense  had  there  been  committed,  applies  not 
only  to  the  adniis9ibility  and  the  amount 
of  evidence  required  for  that  purpose  in  the 
particular  place,  but  also  to  the  definition 
of  the  offense. 

Moore,  Extradition  &  Rendition,  §  344. 

No  rule  more  explicit  or  certain  than  that 
contained  in  the  treaty  itself  can,  indeed, 
be  prescribed.  Cases  as  they  occur  necessar- 
ily depend  upon  the  laws  of  the  several 
states  m  whicn  the  fugitive  may  be  arrested 
or  found. 

Eatradition  under  treaty  with  France,  4 
Ops.  Atty.  Gen.  330. 

What  evidence  is  necessary  to  authorize 
an  arrest  and  commitment  depends  upon  the 
laws  of  the  state  or  place  where  the  criminal 
may  be  found. 

Moore,  Extradition  ft  Rendition,  §  344; 
Muller'a  Case,  5  Phila.  289,  Fed.  Cas.  No. 
9,913;  Re  Farez,  7  Blatchf.  345,  Fed.  Cas. 
No.  4,045;  Grin  v.  Shine,  187  U.  S.  181,  ante, 
180,  23  Sup.  Ct.  Rep.  98. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

The  writ  of  habeas  corpus  cannot  perform 
the  office  of  a  writ  of  error,  but  the  court  is- 
suing the  writ  may  inquire  into  the  juris- 
diction of  the  committing  magistrate  in  ex- 
tradition proceedings  {Ornelae  v.  Ruie,  161 
U.  S.  602,  40  L.  ed.  787,  16  Sup.  Ct.  Rep. 
689;  Terlinden  v.  Ainee,  184  U.  S.  270,  46 
L.  ed.  534,  22  Sup.  Ct.  Rep.  484)  ;  and  it 
was  on  the  ground  of  want  of  jurisdiction 
that  the  writ  was  applied  for  in  this  in- 
stance before  the  commiisioner  had  entered 
upon  the  examination ;  as. also  on  the  ground 
that  petitioner  should  have  been  admitted  to 
bail. 

The  contention  is  that  the  complaint  and 
warrant  did  not  charge  an  eoctraditable  of- 
fense within  the  meaning  of  the  extradition 
treaties  between  the  United  States  and  the 
United  Kingdom  of  Great  Britain  and  Ire- 
land, because  the  offense  was  not  criminal 
at  common  law,  or  by  acts  of  Congress,  or 
by  the  preponderance  of  the  statutes  of  the 
states. 

Treaties  must  receive  a  fair  interpreta- 
tion, according  to  the  intention  of  the  con- 
tracting parties,  and  so  as  to  carry  out  their 
manifest  purpose.  The  ordinary  technicali- 
ties of  criminal  proceedings  are  applicable 
to  proceedings  in  extradition  only  to  a  lim- 
ited extent  Grin  y.  Shine,  187  U.  S.  181, 
ante,  130,  23  Sup.  Ct.  Rep.  98;  Tucker  y. 
Alewandroff,  183  U.  S.  424,  46  L.  ed.  264, 
22  Sup.  Ct  Rep.  195. 
[58]  *Tne  ^eral  principle  of  international  law 
is  that  in  all  cases  of  extradition  the  act 
done  on  account  of  which  extradition  is  de- 
manded must  be  considered  a  crime  by  both 
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parties,  and,  as  to  the  offense  charged  in 
this  case,  the  treaty  of  1880  embodies  that 
principle  in  terms.  The  offense  must  be 
"  made  criminal  by  the  laws  of  both  coun- 
tries." 

We  think  it  cannot  be  reasonably  open  to 
question  that  the  offense  under  the  British 
statute  is  also  a  crime  under  the  3rd  para- 
graph of  §  611  of  the  Penal  Code  of  New^ 
York,  brought  forward  from  |  603  of  the- 
Code  of  1882.  Fraud  by  a  bailee,  banker^ 
agent,  factor,  trustee,  or  director,  or  mem- 
ber or  officer  of  any  company,  is  made  the- 
basis  of  surrender  by  the  treaty.  The  British 
statute  punishes  the  making,  circulating,  or 
publishing,  with  intent  to  deceive  or  de- 
fraud, of  false  statements  or  accounts  of  a^ 
body  corporate  or  public  company,  known 
to  be  false,  by  a  director,  manager,  or  public 
officer  thereof.  The  New  York  statute  pro- 
vides that  if  an  officer  or  director  of  a  cor- 
poration knowingly  concurs  in  making  or 
publishing  any  written  report,  exhibit,  or 
statement  of  its  affairs  or  pecuniary  condi- 
tion, containing  any  material  statement 
which  is  false,  he  is  guilty  of  a  misdemeanor. 
The  two  statutes  are  substantially  analo> 
gous.  The  making  of  such  a  false  statement 
knowingly,  under  the  New  York  act,  car- 
ries with  it  the  inference  of  fraudulent  in- 
tent; but,  even  if  this  were  not  so,  crimi- 
nally under  the  British  act  would  certainly 
be  such  under  that  of  New  York.  Absolute 
identity  is  not  required.  The  essential  char- 
acter of  the  transaction  is  the  same,  and 
made  criminal  by  both  statutes. 

It  may  be  remarked  that  the  statutes  of 
several  other  states  agree  with  that  of  New- 
York  on  this  subject;  and  that  §§73  and 
74  of  the  act  of  Congress  to  define  and  pun- 
ish crimes  in  the  district  of  Alaska,  30" 
Stat,  at  L.  1253,  chap.  429,  and  §  5209  of 
the  Reyiaed  Statutes  (U.  S.  Com  p.  Stat. 
1901,  p.  3497),  in  respect  of  the  officers  of 
national  banks,  are  largely  to  the  same  effect 
as  the  English  statute. 

As  the  state  of  New  York  was  the  place 
where  the  accused  was  found  and,  in  legal 
effect,  the  a^lum  to  which  he  had  fled,  is 
the  language  of  the  treaty,  "  made  criminal 
by  the  laws  of  *both  oountries,"  to  be  inter- [69] 
preted  as  limiting  its  scope  to  acts  of  Con- 
gress, and  eliminating  the  operation  of  the 
laws  of  the  states?    That  view  would  largely 
defeat  the  object  of  our  extradition  treaties 
by  ignoring  the  fact  that,  for  nearly  all 
crimes  and  misdemeanors,  the  laws  of  the 
states,  and  not  the  enactments  of  Congress^  ' 
must  be  looked  to  for  the  definition  of  the 
offense.     There  are  no  common-law  crimes 
of  the  United  States;  and,  indeed,  in  roost 
of  the  states  the  criminal  law  has  been  re- 
cast in  statutes,  the  common  law  being  re- 
sorted to  in  aid  of  definition.     Benson  y. 
MoMahon,  127  U.  S.  467,  82  L.  ed.  234,  » 
Sup.  Ct  Hep.  1240. 

In  July,  1844,  Attorney  General  Nelsoir 
advised  the  Secretary  of  State,  then  Mr.  Cal- 
houn, that  "  cases,  as  they  occur,  necessarily 
depend  upon  the  laws  of  the  seyeral  stat4» 
in  which  the  fugitive  may  be  arrested  or 
found;"  and  in  December  of  that  year,  Mr. 
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Calhoun  wrote  to  the  French  minister: 
"  What  evidence  is  necessary  to  authorize 
an  arrest  and  commitment  depends  upon  the 
laws  of  the  state  or  place  wnere  the  crim- 
inal may  be  found."  Moore,  Extradition^ 
I  344  J  United  Statea  v.  Warr,  3  N.  Y.  Legal 
Obs.  346,  Fed.  Cas.  No.  16,644. 

So,  Mr.  Secretary  Fish,  in  November, 
1873,  in  replying  to  certain  specified  ques- 
tions of  the  minister  of  the  Netherlands, 
among  other  things,  said:  "That,  in  every 
treaty  of  extradition,  the  United  States  in- 
sists that  it  can  be  required  to  surrender  a 
fugitive  criminal  only  upon  such  evidence 
of  criminality  as,  according  to  the  laws  of 
the  place  where  he  shall  be  found,  would 
justify  his  apprehension  and  commitment 
for  trial  if  the  crime  had  there  been  commit- 
ted;" and  "that  the  criminal  code  of  the 
United  States  applies  only  to  offenses  de- 
fined by  the  general  government,  or  commit- 
ted within  its  exclusive  jurisdiction,  or  upon 
the  high  seas,  or  some  navigable  water,  and 
that  each  state  establishes  and  regulates 
its  own  criminal  procedure,  as  well  with  re- 
spect to  the  definition  of  crimes  as  to  the 
mode  of  procedure  against  criminals,  and 
the  manner  and  extent  of  punishment." 
Moore,  Extradition,  §  337n. 

In  Muller'B  Case,  5  Phila.  289,  292,  the 
definition  of  the  offense  in  the  state  where 
the  fugitive  was  found  was  applied  by  the 
district  court  for  the  eastern  district  of 
Pennsylvania,  and  Judge  Gadwalader  said: 
[60]  *"In  the  series  of  treaties  which  have  been 
mentioned,  certain  offenses,  including  for- 
gery, are  named  with  reference  to  their  defi- 
nitions in  the  system  of  general  jurispru- 
dence. But  the  treaties  require  the  specific 
application  of  the  definitions  to  be  conform- 
able, in  particular  cases,  to  the  jurispru- 
dence and  legislation  of  the  respective  places 
where  the  parties  may  be  arrested ;  and  like- 
wise  require  the  application  of  local  rules 
of  decision  as  to  the  sufficiency  of  the  evi- 
dence. The  act  in  question  —  though  gen- 
erically  forgery  wherever  criminal  —  might 
be  specifically  criminal  in  one  place,  but  not 
in  another.  I  thought  that  the  question  de- 
pended upon  the  law  of  Pennsylvania  under 
the  statute  of  1860,  and  that  the  ease  on 
the  part  of  the  Saxon  government  had, 
therefore,  been  made  out. 

"There  is  no  jurisprudence  or  common 
law  of  the  government  of  the  United  States. 
.  .  .  No  legislation  of  their  government, 
independently  of  the  jurisprudence  and  legis- 
lation of  the  several  states,  can  have  been 
expei!ted  by  those  who  made  the  treaties 
ever  to  give  specific  definitions  of  certain 
crimes  mentioned  in  them.  No  such  legis- 
lation as  to  forgery  of  private  writings, 
which  ia  the  offense  here  charged,  can  have 
been  expected.  As  to  this  crime,  and  others, 
local  definitions  and  rules  might  be  not  less 
different  in  Ohio  and  in  Pennsylvania  than 
in  Scotland  and  in  England,  or  might  be 
more  different.  In  framing  the  treaty  of 
1842  with  Great  Britain,  these  local  dif- 
ferences mu«t  have  been  mutually  conaidored 
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by  the  governments  of  the  two  contracting 
nations. 

And  this  language  is  strikingly  applicable 
to  the  supplemental  treaty  of  1889,  framed, 
as  it  was,  by  Mr.  Secretary  Blaine,  and  that 
accomplished  lawyer  and  publicist,  then  Sir 
Julian  Pauncefote,  who  was  thoroughly  fa- 
miliar with  the  dual  system  of  this  govern- 
ment. Where  there  was  reason  to  doubt 
whether  the  generic  term  embraced  a  par- 
ticular variety,  specific  language  was  used^ 
As,  for  instance,  as  to  the  slave  trade; 
though  criminal,  yet,  apparently  because 
there  had  been  peculiar  local  aspects,  the 
crime  was  required  to  be  "  against  the  laws 
of  both  countries;"  and  so  as  to  fraud  and 
breach  of  trust,  which  had  been  brought 
within  the  grasp  of  criminal  law  in  com- 
paratively recent  times.  But  it  is  enough 
if  the  particular  variety  was  'criminal  in [61] 
both,  jurisdictions,  and  the  laws  of  both 
countries  included  the  laws  of  their  compo- 
nent parts. 

In  Ch'in  v.  Shine  we  applied  the  definition 
of  embezzlement  given  by  the  laws  of  Cali- 
fornia; but  there  the  petitioner  himself  ap- 
pealed to  that  definition,  and  the  case, 
though  in  many  respects  of  value  here,  did 
not  rule  the  precise  point  before  us. 

But  we  rule  it  now,  and  concur  with 
Judge  Lacombe,  that  when,  by  the  law  of 
Great  Britain,  and  by  the  law  of  the  state 
in  which  the  fugitive  is  found,  the  fraudu- 
lent acts  chareed  to  have  been  committed  are 
made  criminal,  the  case  comes  fairly  within 
the  treaty,  which  otherwise  would  mani- 
festly be  inadequate  to  accomplish  its  pur- 
poses. And  we  cannot  doubt  that,  if  the-* 
United  States  were  seeking  to  have  a  per- 
son indicted  for  this  same  offense  under  the- 
laws  of  New  York  extradited  from  Great 
Britain,  the  tribunals  of  Great  Britain 
would  not  decline  to  find  the  offense  charged 
to  be  within  the  treaty  because  the  law  vio^ 
lated  was  a  statute  of  one  of  the  states,  and 
not  an  act  of  Congress. 

It  is  true  that  in  the  case  of  Windsor 
(1865),  6  Best  &  S.  522,  a  contrary  view 
was  expressed;  but  it  should  be  observed 
that  the  charge  was  forgery,  and  it  was  held 
that  the  facts  did  not  constitute  forgery  in 
England,  and  that  the  statute  of  New  York 
defining  the  offense  of  forgery  in  the  third 
degree  could  not  properly  be  regarded  as  ex- 
tending the  force  of  the  treaty  to  offenses 
not  embraced  within  the  definition  of  for- 
gery at  the  time  when  the  treaty  waa  exe- 
cuted. So  far  as  the  conclusion  is  expressed 
by  the  eminent  judges  who  united  in  that 
.decision,  that  the  treaty  did  not  comprise 
offenses  made  such  only  by  the  legislation 
of  particular  states  of  the  United  States,  it 
does  not  i-eceive  our  assent. 

The  result  is  that  we  hold  that  the  com- 
missioner had  jurisdiction,  and  that  brings 
ua  to  consider  whether  the  commissioner  or 
tho  circuit  court  erred  in  denying  the  ap- 
plication to  be  let  to  bail. 

By  I  1015  of  the  Revised  SUtutes  (U.  8. 
Comp.  Stat.  1901,  p.  718),  it  is  provided: 
'*  Bail  shall  be  admitted  upon  all  arrests  in 
criminal  cases  where  the  offense  Sa  not  pun- 
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ishable  by  death;  and  in  such  eases  it  may 
be  taken  by  any  of  the  persons  authorized 
f  62]by  the  preceding  section  *to  arrest  and  im- 
prison oifenders."  But  this  must  be  read 
with  §  1014,  the  preceding  section,  and  that 
is  confined  to  crimes  or  offenses  against  the 
United  States.  Rice  v.  Ame$,  180  U.  S.  377, 
45  L.  ed.  582,  21  Sup.  Ct.  Rep.  400.  These 
sections  were  originally  contained  in  one 
section.  Judiciary  Act  of  1789,  1  Stat,  at 
L.  9:,  chap.  20,  §  33. 

'^lot  only  is  tliere  no  statute  providing  for 
a'jteiission  to  bail  in  cases  of  'foreign  extra- 
iition,  but  §  5270  of  the  Revised  Statutes 
(U.  S.  Ck)mp.  Stat.  1901,  p.  3591).  is  in- 
<ionsistent  with  its  allowance  after  commit- 
tal, for  it  is  there  provided  that,  if  he  finds 
the  evidence  sufficient,  the  commissioner  or 
judge  "  shall  issue  his  warrant  for  the  com- 
mitment of  the  person  so  charged  to  the 
proper  jail,  there  to  remain  until  such,  sur- 
render  shall  he  made." 

And  I  5273  (U.  S.  Comp.  SUt.  1901,  p. 
3590 ) ,  provides  that,  when  a  person  is  com- 
mitted "to  remain  until  delivered  up  in 
fmrsuance  of  a  requisition,"  and  is  not  de- 
ivercd  up  within  two  months,  he  may  be 
discharged,  if  sufficient  cause  to  the  con- 
trary is  not  shown. 

The  demanding  government,  when  it  has 
done  all  that  the  treaty  and  the  law  require 
it  to  do,  is  entitled  to  the  delivery  of  the 
accused  on  the  issue  of  the  proper  warrant, 
and  the  other  government  is  under  obliga- 
tion to  make  the  surrender;  an  obligation 
which  it  might  be  impossible  to  fulfil  if 
release  on  bail  were  permitted.  The  enforce- 
ifnent  of  the  bond,  if  forfeited,  would  hardly 
meet  the  international  demand;  and  the  re- 
gaining of  the  custody  of  the  accused  obvi- 
ously would  be  surrounded  with  serious  em- 
barrassment. And  the  same  reasons  which 
induced  the  language  used  in  the  statute 
would  seem  generally  applicable  to  release 
pending  examination. 

The  subject  was  considered  by  the  district 
court  of  Ck>1orado  in  the  c^se  of  Carrier, 
57  Fed.  678,  and  Hallett,  J.,  held  that' the 
matter  of  admitting  to  bail  was  not  a  ques- 
tion of  practice;  that  it  was  dependent  on 
statute;  that  although  the  statute  of  the 
United  States  in  respect  of  procedure  in  ex- 
tradition did  not  forbid  bail  in  such  cases, 
that  was  not  enough,  as  the  authority  must 
be  expressed ;  and  that  as  there  was  no  pro- 
vision for  bail  in  the  act,  bail  could  not  be 
allowed. 

And  Judge  Lacombe  in  the  present  case 

stated  that  applications  to  admit  to  bail  in 

(631  such  cases  had,  on  several  occasions,  *been 

made  to  the  circuit  court,  and  that  they  had 

been  uniformly  denied. 

In  Queen  v.  BpUalfury  [1898]  2  Q.  B.  616, 
it  wad  held  that  the  Queen's  Bench  had, 
"  independently  of  statute,  by  the  common 
law,  jurisdiction  to  admit  to  bail,"  but  that 
was  a  case  arising  under  the  Fugitive  Of- 
fenders Act  [44  and  45  Vict.  chap.  09],  and 
the  distinction  existing  ordinarily  between 
rendition  between  dif^rent  parts  of  Her 
Majesty's  dominions,  and  cases  arising  under 
the  Extradition  Acts,  was  pointed  out.  The 
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court,  while  ruling  that  the  power  to  admit 
to  bail  existed,  held  that,  as  matter  pf  judi- 
cial discretion,  it  ought  not  to  be  exercised 
in  that  case. 

.  We  are  unwilling  to  hold  that  the  circuit 
courts  possess  no*  power  in  respect  of  admit- 
ting to  bail  other  than  as  specifically  vested 
by  statute,  or  that,  while  bail  should  not 
ordinarily  be  granted  in  cases  of  foreign  ex- 
tradition, those  courts  may  not  in  any  case, 
and  whatever  the  special  circumstances,  ex- 
tend that  relief.  Nor  are  we  called  upon 
to  do  so,  as  we  are  clearly  of  opinion,  on 
this  record,  that  no  error  was  committed  in 
refusing  to  admit  to  bail,  and  that,  although 
the  refusal  was  put  on  the  ground  of  want 
of  power,  the  final  order  ought  not  to  be 
disturbed. 

The  affirmance  of  the  final  order  leaves 
it  open  to  the  demanding  government  to 
withdraw  the  proceeding  first  initiated,  and 
proceed  on  the  subsequent  application,  the 
pendency  of  which,  as  called  to  our  atten- 
tion, we  do  not  think  required  us  to  dismiss 
this  appeal. 

Order  affirmed. 


*STATE   OF   TENNESSEE,   Complainant,[fi4i 

V. 

STATE  OF  VIRGINIA. 

<8e«  8.  C.  Reporter's  ed.  64-88.) 

Boundary  between  Tennessee  and  Virginia, 

The  bouodary  line  between  the  states  of  Ten- 
nessee and  Virginia  Is  established  as  described 
and  delloeated  In  the  report  of  commission- 
ers appointed  to  retrace  and  remark  such  line, 
with  the  modlflcatlon  necessitated  by  the  com- 
pact with  reference  thereto  expressed  la 
Tenn.  act  January  28,  1901,  and  Va.  act  Feb- 
roary  9,  1901,  and  assented  to  by  Congress 
by  Joint  resolution  of  March  8,  1901  (81 
Stat,  at  L.  1465). 

[No.  6,  Original.] 

Submitted  May  18,  1903.    Decided  June  1, 

1903. 

ON  MOTION  to  confirm  the  report  of  com- 
.  missioners  appointed  to  retrace  and  re- 
mark the  boundary  line  between  the  states 
of  Tennessee  and  Virginia.  Report  eon' 
firmed  and  boundary  line  established. 

Mr.  Charles  T.  Cates,  Jr.y  for  complain- 
ant. 

Mr.  'W,  A.  AndersoB  for  defendant. 

Mr.  Chief  Justice  Fuller  announced  ths 
decree  of  the  court: 

This  cause  came  on  to  be  heard  on  May 
18,  1003,  on  the  proceedings  heretofore  had 
herein,  and  upon  the  report  of  William  G. 
Hodgkins,  James  B.  Baylor,  and  Andrew  H. 
Buchanan,  commissioners  appointed  by  the 
decretal  order  herein  of  April  30,  1900,  to 
ascertain,  retrace,  remark,  and  re-establish 
the  real,  certain,  and  true  boundary  line  be- 
tween the  states  of  Tennessee  and  Virginia* 
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as  actually  run  and  located  from  White 
Top  mountain  to  Cumberland  gap,  under 
t65]  proceedings  had  between  *the  two  states  in 
1801-1S03,  and  as  adjudged  and  decreed 
by  this  court  in  its  decree  of  April  3,  1893, 
in  a  certain  original  case  in  equity,  wherein 
the  state  of  Virginia  was  complainant  and 
the  state  of  Tennessee  was  defendant; 
which  report  is  annexed  hereto  and  made 
part  hereof. 

And  it  appearing  to  the  court  that  said 
report  was  filed  in  this  court  on  the  5th 
4ay  of  January,  1903,  and  that  the  same  is 
unexcepted  to  by  either  party  in  anv  re- 
«pect;  therefore,  upon  the  motion  of  the 
atale  of  Tennessee  by  her  attorney  general, 
and  of  the  state  of  Virginia  by  ner  attor- 
ney general,  it  is  order^  that  said  report 
be,  and  the  same  is  hereby,  in  all  things  con- 
firmed. 

It  is  thereupon  ordered,  adjudged,  and  de- 
creed that  the  real,  certain,  and  true  boun- 
dary line  between  the  states  of  Tennessee 
and  Virginia,  as  actually  run  and  located 
under  the  compact  and  proceedings  had  be- 
tween the  two  states  in  1801-1803,  and  as 
adjudged  by  this  court  on  the  3d  day  of 
April,  1893,  in  said  original  cause  in  equity, 
wherein  the  state  of  Virginia  was  complain- 
ant and  the  state  of  Tennessee  was  defend- 
ant as  aforesaid,  was,  at  the  institution  of 
this  suit,  and  now  is,  except  as  hereinafter 
shown,  as  described  and  delineated  in  said 
report  filed  herein  on  January  5,  1003,  as 
aforesaid. 

And  it  further  appearing  to  the  court,  and 
it  being  so  admitted  by  both  parties,  that 
aince  tnc  institution  of  this  suit  and  the 
decretal  order  of  April  30,  1900,  as  afore- 
said, a  compact  was  entered  into  by  the 
atatcB  of  Tennessee  and  Virginia,  expressed 
in  the  concurrent  laws  of  said  states, 
namely,  the  act  of  the  general  assembly  of 
Tennessee,  approved  January  28,  1901,  en- 
titled "An  Act  to  Cede  to  the  SUte  of  Vir- 
ginia  a  Certain  Narrow  Strip  of  Territory 
Belonging  to  the  State  of  Tennessee,  Lying 
Between  the  Northern  Boundary  Line  of 
the  City  of  Bristol,  in  the  County  of  Sulli- 
van, and  the  Southern  Boundary  Line  of  the 
City  of  Bristol,  in  the  County  of  Washing- 
ton, State  of  Virginia,  Being  the  Northern 
Half  of  Main  Street,  of  the  said  Two  Cities," 
and  the  reciprocal  act  of  the  general  assem- 
bly of  Virginia,  approved  Februanr  9,  1901, 
entitled  "An  Act  to  Accept  the  Cession  by 
the  State  of  Tennessee  to  the  State  of  Vir- 
ginia, of  a  Certain  Narrow  Strip  of  Terri- 
£66Jtory  Claimed  as  Belonging  to  *the  State  of 
Tennessee,  and  Described  as  Lying  Between 
the  Northern  Boundary  Line  of  the  City  of 
Bristol,  in  the  County  of  Sullivan,  State  of 
Tennessee,  and  the  Southern  Boundary  Line 
of  the  City  of  Bristol,  in  the  County  of 
Washington,  State  of  Virginia,  Being  the 
Northern  Half  of  the  Main  Street  of  the 
Said  Two  aties." 

And  it  further  appearing  that  said  com- 
pact received  the  consent  of  the  Congress  of 
the  United  States  by  joint  resolution  ap- 
proved March  3,  1901,  as  follows: 
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"Resolved  hy  the  Senate  and  Eouee  of 
RepresetUatives  of  the  United  Statee  of  Am- 
erica  in  Congress  assemhledf  That  a  recent 
compact  or  agreement  having  been  made  by 
and  between  the  states  of  Tennessee  and  Vir- 
ginia, whereby  the  state  of  Tennessee,  by  an 
act  of  its  legislature  approved  January 
twenty-eighth,  nineteen  hundred  and  one, 
ceded  to  the  state  of  Virginia  certain  terri- 
tory, specifically  described  in  said  act,  and 
being  tne  northern  half  of  the  main  street 
between  the  cities  of  Bristol,  Virginia,  and 
Bristol,  Tennessee,  and  the  state  of  Virginia, 
by  act  of  its  general  assembly,  approved 
February  ninth,  nineteen  hundred  and  one, 
having  accented  said  cession  of  the  state  of 
Tennessee,  the  consent  of  Congress  is  hereby 
given  to  said  contract  or  agreement  between 
said  states,  fixing  the  boundary  line  between 
said  states  as  shown  by  said  acts  referred 
to,  and  the  same  is  hereby  ratified."  [31 
Stat,  at  L.  1406.] 

And  said  commissioners,  in  their  said  re- 
port, having  ascertained  and  recommended 
the  straight  line  from  the  end  of  the 
"  diamond -marked "  or  compact  line  of 
1801-1803  to  the  corner  of  the  states  of 
North  Carolina  and  Tennessee  as  the  true 
boundary  line  between  the  states  of  Vir- 
ginia and  Tennessee  between  those  two 
points,  the  court,  approving  said  recom- 
mendation and  finding  of  said  commission- 
ers, doth  adopt  the  same. 

And  the  court,  being  of  opinion  that  it  is 
proper  to  recognize  the  line  so  established  by 
said  last -mentioned  compact*  of  1901  as  th# 
real,  certain,  and  true  interstate  boundary 
line  within  and  between  said  two  cities,  and 
to  definitely  determine  and  fix  in  this  causa 
what  is  the  real,  true,  and  certain  boundary 
line  between  said  states  throughout  the  en- 
tire lenffth  thereof,  *from  Uie  corner  of  the[67] 
states  of  North  Carolina  and  Tennessee,  on 
Pond  mountain,  to  the  corner  of  Virginia 
and  Kentucky,  at  Cumberland  gap,  doth 
therefore  adjudge,  order,  and  decree  that  the 
entire  real,  certain,  and  true  boundary  line 
between  the  states  of  Tennessee  and  Vir- 
ginia is  the  line  described  and  delineated  in 
said  report  filed  herein  on  January  5,  1003, 
modified  as  to  so  much  of  said  line  as  lies 
between  the  two  cities  of  Bristol,  by  the 
aforesaid  compact  of  1901  between  the  two 
states,  and  as  so  described,  delineated,  and 
modified  said  boundary  line  from  the  said 
North  Carolina  corner  to  the  eastern  end  of 
the  compact  line  of  1801-1803,  known  as  the 
"  diamond-marked  **  line,  and  thence  to 
Cumberland  gap,  is  hereby  determined,  fixed, 
and  established. 

It  is  further  ordered,  adjudged,  and  de- 
creed that  the  compensation  and  expenses  of 
the  commissioners,  and  the  expenditures  at- 
tendant upon  the  discharge  of  their  duties, 
be,  and  they  are  hereby,  allowed  at  the  sev- 
eral sums  set  forth  in  their  report,  as  here- 
inbefore confirmed,  and  that  said  charges 
and  expenses,  together  with  all  the  costs  of 
this  suit  to  be  taxed,  be  equally  divided  be- 
tween the  parties  hereto. 

It  is  further  ordered  that  the  clerk  of 
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this  courl  do,  at  the  proper  charges  of  the 
parties  to  this  cause,  deliver  fif^  printed 
copies  of  this  decree,  including  said  report, 
to  the  attorney  general  of  each  of  said 
states. 

The   report   of   the   commissioners,    filed 
January  5,  1903,  is  as  follows: 

To  the  Honorahle  the  Chief  Justice  and  As- 
sociate Justices  of  the  Supreme  Court  of 
the  United  States : 

Your  commissioners,  appointed  by  the  de* 
cree  of  this  honorable  court,  dated  April 
80,  1900,  to  ascertain,  retrace,  remark,  and 
re-establish  the. boundary  line  established  be- 
tween the  states  of  Virginia  and  Tennessee, 
by  the  compact  of  1803,  which  was  actually 
run  and  located  under  proceedings  had  by 
the  two  states  in  1801-1803,  and  was  then 
marked  with  five  chops  in  the  shape  of  a 
diamond,  and  which  ran  from  White  Top 
mountain  to  Cumberland  gap,  respectfully 
represent  that  they  have  completed  the  du- 
[68]t]es  assigned  to  them  by  the  said  *decree  of 
April  30,  1900,  that  they  have  retraced  and 
remarked  the  said  boundary  line  as  origi- 
nally run  and  marked  with  five  chops  in  the 
shape  of  a  diamond  in  the  year  1802,  and 
that,  for  the  better  securing  of  the  same, 
they  have  placed  upon  the  said  line,  besides 
other  durable  marks,  monuments  of  cut  lime- 
stone, four  and  a  half  feet  long  and  seven 
inches  square  on  top,  with  V's  cut  on  their 
north  faces  and  T's  on  their  south  faces,  set 
'  three  and  a  half  feet  in  the  ground,  con- 
veniently located  as  hereinafter  more  fully 
described,  so  thtft  the  citizens  of  each  state 
and  others,  by  reasonable  diligence,  may 
readily  find  the  true  location  of  said  boun- 
dary; all  of  which  is  more  particuTarly  set 
forth  in  the  detailed  report  of  their  opera- 
tions, *which  your  commissioners  herewith 
beg  to  submit,  together  with  two  maps  ex- 
planatory of  the  same,  a  list  of  the  several 
permanent  monuments  and  other  durable 
marks,  and  a  complete  bill  of  costs  and 
charg^.  And  your  commissioners  further 
pray  that  this  honorable  court  accept  and 
confirm  this  report ;  that  the  line  as  marked 
on  the  ground  by  said  commissioners  in  the 
years  1901  and  1902  be  declared  to  be  the 
real,  certain,  and  true  boundary  between  the 
states  of  Tennessee  and  Virginia ;  that  your 
commissioners  be  allowed  their  expenses  and 
reasonable  charges  for  their  own  services  in 
these  premises,  as  shown  on  the  bill  of  costs 
which  forms  a  part  of  this  report;  and 
finally,  that  your  commissioners  be  dis- 
charged from  further  proceedings  in  these 
premises. 

William  C.  Hodgkins,     [seal] 

Commissioner. 
James  B.  Baylor,  [seal] 

Commissioner. 
Andrew  H.  Buchanan,      [seal] 

Commissioner. 

Detailed  report  of  the  operations  of  the 
commission  appointed  by  the  Supreme 
Court  of  the  United  States  (April  30, 
1900)  to  retrace  and  remark  the  boundary 
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line  between  the  states  of  Tennessee  and 

Virginia. 

At  the  date  of  the  above  decree,  and  for 
several  months  thereafter,  the  state  of  Vir- 
^nia  had  no  funds  available  for  the  proceed- 
ings 'ordered  by  the  court,  and  none  could  be[60) 
hsA  until  there  could  be  a  session  of  ths 
state  legislature  to  make  the  needed  appro- 
priation. It  was  therefore  necessary  for 
your  commissioners  to  seek  an  extension  of 
the  time  within  which  they  might  make 
their  report,  and,  upon  the  motion  of  the 
attorney  general  of  Virginia,  an  extension 
was  granted  until  the  n^  term  of  court. 

At  a  session  of  the  general  assembly  of 
Virginia,  held  in  the  winter  of  1900-1901^ 
the  sum  of  $5,000  was  appropriated  for  the 
purpose  of  pacing  Virginia's  share  of  the 
expenses  of  this  lx>undiuy  survey. 

The  Tennessee  legislature  had  previously 
made  a  like  appropriation. 

Your  commissioners  therefore  made  prep- 
arations for  beginning  the  execution  of  their 
duties  under  your  decree  of  April  30,  1900^ 
as  early  in  the  season  of  1901  as  the  weath- 
er conditions  should  permit. 

The  commission  held  its  first  meeting  at 
Washington,  D.  C,  on  May  16,  1901,  and 
organized  by  choosing  William  C.  Hodgkins^ 
of  the  state  of  Massachusetts,  as  chairman ; 
James  B.  Baylor,  of  the  state  of  Virginia^ 
as  secretary,  and  Andrew  H.  Buchanan,  of 
the  state  of  Tennessee,  as  treasurer. 

At  this  meeting  there  was  a  full  discus 
sion  of  the  problem  presented  and  of  th» 
method  of  work  which  might  he  most  suit- 
able under  all  the  conditions.  Arran^ 
ments  were  also  made  for  procuring  tne 
necessary  camp  outfit  and  supplies. 

Through  the  courtesy  of  the  superintend- 
ent of  the  United  States  Coast  ana  Geodetic- 
Survey,  your  commissioners  were  able  to 
procure  from  that  bureau,  without  charge,, 
not  only  the  outfit  of  tents  and  camp  furni- 
ture  required  for  the  shelter  and  comfort  of 
the  party,  but  also  the  valuable  instruments 
needed  for  the  survey. 

This  relieved  the  states  of  Tennessen  and 
Virginia  of  a  considerable  expense  ^hich 
would  otherwise  have  been  unavoidable. 
The  two  states  were  spared  another  heavy 
item  of  expense  by  the  fact  that  each  of 
your  commissioners  is  a  civil  engineer  and 
entirely  familiar  with  work  of  this  nature. 
It  was  therefore  unnecessary  to  follow  the 
usual  course  of  employing  ^engineers  or  sur  [70) 
veyors  to  carry  out  the  field-work  under  the 
direction  of  the  commissioners.  Instead  of 
that,  your  commissioners  themselves  con- 
ducted all  the  field-work,  hiring  only  such 
rodmen,  axmen,  etc.,  as  were  necessary  from 
time  to  time.  By  such  methods,  and  by  ex* 
ercising  rigid  economy  in  all  of  their  expen- 
ditures, your  commissioners  have  been  able 
to  complete  the  entire  work,  including  the 
setting  of  cut-stone  monuments,  and  also  in-^ 
chiding  the  amount  charged  for  their  own 
remuneration,  for  the  sum  of  f9,475.00» 
which  is  but  little  more  than  the  amount 
charged  to  the  state  of  Virginia  alone  by  the 
joint  commission  of  1858-1869. 

it  having  been  decided  at  the  first  meetini;^ 
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of  the  commission  that  the  most  convenient 
place  for  beginning  field  operations  would 
be  the  city  of  Bristol,  \{fhicn  is  located  di- 
rectly upon  the  boundary  line,  the  conunis- 
don  adjourned  to  that  place. 

Field-work  was  begun  on  May  22,  1901, 
with  the  examination  of  a  portion  of  the 
line  east  of  Bristol,  where  a  number  of  trees 
were  found  which  bore  the  marks  of  the  sur- 
veys of  1802  and  1858-'59.  As  tbere  has 
been  considerable  controversy  and  conflicting 
testimony  in  regard  to  the  nature  of  these 
old  marks,  it  may  be  well  to  show,  by  dia- 
grams and  photographs,  the  actual  arrange- 
ment and  appearance  of  those  of  both  years, 
as  well  as  of  the  somewhat  different  mark 
which  was  used  for  the  present  remarking 
by  your  commissioners. 


1802. 


1859. 


1902. 


.^B    ^»»    w^m 

\                        / 

\                        / 

" 

\                        / 

While  the  marks  made  in  1858-59  are 
still  numerous  in  forested  areas  and  arfe  gen- 
erally easily  distinguishable,,  those  made  in 
1802  are  becoming  scarce  and  sometimes  are 
barely  discernible  when  lound. 
71]  •This  is  shown  in  the  accompanying  photo- 
graph of  a  large  white-oak  tree,  upon  which 
the  marks  of  1858-*59  can  readily  be  traced, 
while  only  three  of  those  made  in  1802  can 
be  distinguished,  and  those  with  difficulty. 
The  marks  of  1802  were  apparently  made 
with  a  small  and  light  hatchet  and  on  many 
trees  which  have  a  thick  and  rough  bark 
the  hatchet  does  not  seem  to  have  reached 
the  wood,  and  in  such  cases  the  gradual  ex- 
foliation of  the  bark  has  often  nearly  or  en- 
tirely obliterated  the  mark.  Where  the 
wood  was  wounded,  a  small  burr  has  formed 
which  can  nearly  always  be  recognized,  but 
cuts  which  did  not  completely  penetrate  the 
bark  have  sometimes  disappeared. 

The  marks  left  by  the  survey  of  1858-'69 
were  found  of  very  great  value  as  guides  to 
the  older  ''diamond"  marks  of  1802.  Both 
marks  were  often  found  on  the  same  tree, 
and  it  was  a  rare  occurrence  to  find  the  dia- 
mond mark  without  the  mark  of  1859,  either 
above  or  below  it.  In  fact,  it  was  very  soon 
noticed  that  the  mere  fact  of  finding  the 
mark  of  1858-'69  either  above  or  below  the 
normal  position  on  a  tree  was  an  almost  cer- 
tain indication  that  a  diamond  mark  had 
been  found  there  at  the  date  of  the  later 
marking,  even  though,  through  the  action  of 
time  and  the  elements,  all  vestiges  of  it  may 
now  have  disappeared.  Since  the  date  of 
the  last  survey,  very  manv  marked  trees 
have  been  destroyed  through  various  agen- 
des,  especially  since  the  more  rapid  develop- 
ment of  this  section  in  recent  years  has 
caused  a  greater  demand  for  lumber,  and,  in 
tome  places,  the  trees  bearing  the  old  marks 
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are  so  far  apart,  and  the  marks  themselvev 
are  so  faint,  that  great  trouble  and  delay 
would  often  have  been  experienced  in  the 
search  for  these  old  marks  had  it  not  been 
for  the  aid  afforded  by  the  marks  of  1858— 
'59,  which  always  proved  reliable  g^des  by 
which  to  find  the  older  marks. 

In  this  connection  it  may  not  be  inappro- 
priate for  your  commissioners  to  state  that 
they  everywhere  found  that  the  joint  com- 
mission of  1859  did  its  work  in  a  careful  and 
conscientious  manner,  and  that  they  believe 
its  line,  as  marked  on  the  growing  timber, 
is  identical  with  that  marked  by  the  joint 
commission  *of  1802,  and  that  full  credence[78] 
should  be  given  to  statements  of  fact  in  the 
report  of  that  survey. 

Fvom  a  point  about  a  mile  and  a  quarter 
east  of  Bristol,  the  line  was  traced  without 
difficulty,  other  than  that  due  to  the  broken 
nature  of  the  country  traversed,  as  far  as 
the  beginning  of  what  is  commonly  known 
as  the  Denton  valley  offset. 

At  this  point  occurs  the  greatest  and  most 
remarkable  irregularity  in  the  whole  course 
of  tliis  line,  there  b^ing  a  deflection  fron» 
the  direct  course  of  66**  10'  for  a  distance  of 
8715.6  feet.  The  portion  of  the  boundary 
east  of  the  offset  is  further  north  than  that 
west  of  the  offset,  so  that  the  deflection  is  to 
the  south  in  going  westward  from  the  east- 
em  end  of  the  line,  the  direction  in  which  it 
was  originally  run  out,  or  to  the  north  in 
working  eastward  from  Bristol,  as  was  done 
in  the  present  survey,  for  reasons  of  conven- 
ience. In  either  case,  the  defection  is  to 
the  left  hand ;  but  it  is  not  the  same  in  each 
case,  as  the  two  portions  of  the  line  east  and 
west  of  the  offset  are  not  exactly  parallel 
to  each  other.  This  difference  of  direction 
amounts  to  1^  30',  as  shown  on  the  map  of 
the  line  accompanying  this  report. 

Owing  to  the  long  controversy  over  this 
offset,  and  the  persistent  assertions  of  cer- 
tain parties  that  marked  timber  would  be 
found  on  the  eastern  prolongation  of  the 
portion  of  the  line  extending  from  Bristol 
to  Denton's  valley,  if  the  same  were  run  out, 
your  commissioners  felt  obliged,  in  order  to 
settle  the  question  for  all  time,  to  run  out 
thih  line  and  make  a  careful  search  for 
marked  timber  along  its  course.  This  was 
accordingly  done,  and  a  careful  examination 
of  the  timber  on  each  side  of  the  transit  line 
was  made  as  the  work  progressed ;  but  with 
only  negative  results. 

Although  several  weeks  were  spent  in  run* 
ning  this  line  across  the  series  of  very 
rough  and  heavily  timbered  mountains  lying 
between  Denton's  valley  and  Pond  mountain, 
near  the  corner  of  North  Carolina,  and  al- 
though every  story  brought  to  the  commis- 
sioners by  people  interested  in  the  result 
was  carefully  examined,  your  commissioners 
were  utterly  unable  to  find,  or  to  have 
pointed  out  to  them,  one  authentic  mark  of 
the  line  of  1802,  either  on  this  line  or  any- 
where in  its  vicinity. 

♦On  the  other  hand,  the  "offset  line"  and  [73 J 
the  portion  of  the  line  running  eastward 
from  the  offset  to  the  vicinity  of  the  White 
Top    mountain   were   found   well   marked: 
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both  the  1802  and  the  1858-'59  marks  were 
found  at  frequent  intervals. 

In  order  to  be  assured  that  these  marks 
were  authentic,  blocks  were  cut  from  several 
of  Uiese  trees,  at  different  points  on  said 
offset  line,  and  the  ages  of  the  marks  were 
determined  by  counting  the  rings  of  the  an- 
nual  growth.  These  tests  showed  that  the 
marks  were  of  the  supposed  age.  The  a|;cs 
of  the  most  important  marks  were  verified 
by  the  United  States  Bureau  of  Forestry. 
As  was  found,  in  1858-'59  the  marking  of 
the  timber  ceased  (or  began)  on  a  compar- 
atively low  eminence,  known  as  Burnt  hill, 
which,  from  the  neighboring  heights  of 
White  Top  or  of  Pond  mountain,  seems  to  be 
in  the  bottom  of  a  hollow. 

The>  apparent  discrepancy  between  this 
situation  and  the  language  of  the  report  of 
the  joint  commission  of  1802,  which  reads — 
''Beginning  on  the  summit  of  the  mountain 
generally  known  as  the  White  Top  moun- 
tain," etc.,  has  led  some  to  suppose  that  the 
line  should  be  extended  further  east,  to  the 
summit  of  the  so-called  ''divide"  or  water- 
shed between  the  tributaries  of  the  Holston 
and  New  rivers. 

There  seems,  however,  nothing  to  support 
this  theory  except  the  somewhat  hazy  idea 
that  the  eastern  end  or  point  of  beginning 
of  this  line  ought  to  be  on  a  summit. 

As  a  matter  of  fact,  the  actual  end  of  the 
line  on  Burnt  hill  is  on  quite  as  much  of  a 
summit  as  if  it  had  been  on  the  "divide," 
which  in  this  place  is  so  low  and  flat  as  to 
be  scarcely  perceptible  as  an  elevation  of 
any  importance.  It  certainly  could  never 
be  supposed  to  be  the  summit  of  White  Top 
mountain,  which  towers  far  above  it,  its 
huge,  dome-like  bulk  filling  the  northeastern 
horizon. 

No  marked  trees  of  1802  or  of  1858-'59 
could  be  found  east  of  Burnt  hill,  though 
the  line  was  produced  through  heavy  timl^r 
of  original  growth  to  the  "divide,"  and  care- 
ful search  was  made  for  them.  The  same 
condition  was  found  in  1859,  as  reported  by 
the  commission  of  that  year.*  A  point  which 
that  commission  seems  to  have  overlooked  is 
the  important  fact  that  the  eastern  end  of 
[74] the  marked  line  at  Burnt  hill  is  almost  *ex- 
actly  in  line  between  the  corner  of  North 
Carolina,  on  Pond  mountain,  and  the  sum- 
mit of  White  Top  mountain.  What  more 
likely  than  that  the  commissioners  of  1802, 
who  agreed  to  lay  out  a  line  equally  distant 
from  the  older  lines,  known  as  Walker's 
and  Henderson's  and  beginning  on  the  sum- 
mit of  the  mountain  generally  known  as  the 
White  Top  mountain,  should  begin  at  the 
point  where  the  Walker  line  reached  the 
northwestern  corner  of  North  Carolina,  and 
where,  accordingly,  the  jurisdiction  of  Ten- 
nessee should  be^in,  and  run  thence  in  the 
direction  of  the  most  important  peak  to  the 
northward  and  eastward  until  they  reached 
the  desired  middle  point  between  the  lines  of 
Walker  and  Henderson,  and  from  that  point 
started  on  their  westerly  course.  It  is  hard 
to  understand  why  they  should  have  omitted 
M  mark  this  part  of  their  line;  but  this 
*mi\\\  bit  of  boundary,  extending  from  the 
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northeast  corner  of  Tennessee  to  the  north- 
west corner  of  North  Carolina,  seems  to 
have  been  somewhat  overlooked  in  more  re- 
cent proceedings.  Your  commissioners  re- 
spectfully recommend  that  the  straight  line 
between  these  two  points  be  declar^  to  be 
the  boundary,  believing,  as  they  do,  in  the 
absence  of  any  marks  to  the  contrary,  th&t 
this  was  the  original  and  true  line.  All  of 
this  section  is  composed  of  very  rugged  and 
densely  wooded  mountains,  wita  but  a  scan* 
ty  population. 

The  progress  of  the  work  In  this  moun- 
tainous and  almost  inaccessible  region  was 
delayed  not  only  by  the  nature  of  the  coun- 
try and  by  the  fact  that,  in  this  very  worst 
part  of  the  whole  line,  it  was  necessary  to 
run  out  these  two  independent  lines,  doub- 
ling the  labor  to  be  expended,  but  also  bj 
the  unfortunately  rainy  weather  which  was 
experienced.  The  frequent  and  heavy  rains 
often  stopped  field-work,  washed  the  few 
roads  so  badly  that  they  became  almost  im- 
passable, and  raised  tne  streams  so  high 
that  sometimes,  for  days  at  a  time,  it  was 
impossible  to  ford  them. 

It  was  not  until  September  21  that  your 
commissioners  were  able  to  close  work  in 
the  White  Top  region  and  return  to  Bris- 
tol, to  start  westward  from  that  place  to- 
ward Cumberland  gap. 

For  the  remainder  of  the  season,  however^ 
both  Ihe  weather  and  the  nature  of  the  coun- 
try were  much  more  favorable  for  Afield [76] 
operations  and'  excellent  progress  was  made, 
though  it  was  impossible  to  entirely  com- 
plete the  work  before  the  approach  of  win- 
ter. 

So  far  as  the  portion  of  the  boundary 
passing  through  the  central  part  of  the  citj 
of  Bristol  is  concerned,  the  labors  of  your 
commissioners  were  forestalled  by  a  special 
act  of  the  general  assembly  of  the  state  of 
Tennessee,  approved  January  28,  1901,  ced- 
ing to  the  state  of  Virginia  the  northern 
half  of  the  main  street  of  the  two  cities. 
The  general  assembly  of  Virginia  accepted 
the  cession  by  an  act  approvMi  February  9» 
1901,  and  the  action  of  the  two  legislatures 
was  subsequently  ratified  by  the  Congress 
and  approved  by  the  President  of  the  United 
States,  March  31,  1901.  This  cession  cov- 
ers, however,  but  a  small  part  of  the  boun- 
dary, extending  only  from  the  northwest 
comer  of  the  old  town  of  Bristol  on  the  west 
to  the  western  boundary  of  the  Bristol  ceme- 
tery on  the  east.  As  it  is  important  to 
guard  against  the  possible  renewal  of  this 
long-standing  controversy,  and  as  the  town 
is  already  extending  beyond  the  above  lim- 
its, it  was  deemed  proper  to  mark  the  old 
diamond  line  by  monuments,  just  as  if  there 
had  been  no  legal  change  in  the  boundary 
for  this  short  distance.  But  your  commis- 
sioners regret  to  report  that  they  have  been 
unable  to  reach  a  unanimous  conclusion  in 
regard  to  the  true  location  of  the  said  dia- 
mond line  within  and  near  the  above  limits. 

Commissioners  Hodgkins  and  Buchanan, 
after  careful  study  of  all  the  evidence  of  rec- 
ord, and  after  diligent  examination  of  the 
ground,  are  of  the  opinion  that  the  said  dia- 
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mond  line  of  1802-1803  runs  from  monu- 
ment Xo.  25,  near  the  first  marked  tree  east 
of  Bristol,  in  a  straight  line,  to  monument 
No.  20,  on  the  western  boundary  of  the  Bris- 
tol cemetery  and  on  the  north  line  of  Main 
or  State  street;  thence  along  the  northern 
line  of  said  Main  or  State  street  to  "a 
planted  stone  in  the  edge  of  a  field  formerly 
owned  by  Z.  L.  Burson,  being  the  northwest 
comer  of  the  corporate  territory  of  the  old 
town  of  Bristol,"  referred  to  in  the  act  of 
[76]oe88ion  supra;  nnd  thenoe  in  a  straight  *line 
to  monument  No.  28,  in  the  fork  of  the  main 
road  and  near  the  first  marked  trees  west  of 
Bristol. 

Commissioner  Baylor,  on  the  other  hand, 
after  equally  careful  consideration  of  all  the 
evidence  of  record,  and  diligent  examination 
of  the  ground,  is  of  the  opinion  that  the  said 
diamond  line  of  1802-1803  runs  from  monu- 
ment No.  26,  near  the  first  marked  tree  east 
of  Bristol,  in  a  straight  line  to  monument 
No.  27,  situated  just  outside  of  the  wall  of 
the  Bristol  cemetery  and  on  the  middle  line 
of  Main  or  State  street  as  it  runs  west  from 
this  point;  and  thence  in  a  straight  line 
along  the  middle  of  Main  or  State  street  to 
moniunent  No.  28,  near  the  center  of  the 
•  fork  of  the  main  road,  and  near  the  first 
marked  trees  of  1858-'69,  west  of  Bristol. 

The  said  line,  running  through  the  center 
of  Main  or.  State  street,  is  just  30  feet  south 
of  monument  No.  26  on  the  north  property 
line  of  Main  or  State  street,  outside  the 
western  wall  of  Bristol  cemetery. 

Westward  from  Bristol,  the  boundary  was 
retraced  without  difficulty  by  the  marked 
trees,  just  as  in  the  previous  work  to  the 
eastward. 

Only  one  marked  deviation  from  the  gen- 
eral course  of  the  line  was  encountered  dur- 
ing the  remainder  of  the  season.  This  was 
on  the  property  formerly  known  as  the  Hick- 
man place,  in  the  vicinity  of  the  village  of 
Bloomingdale,  Tennessee. 

Here  the  line  was  found  to  have  a  deflec- 
tion of  8**  30'  to  the  right,  or  north,  for  the 
distance  of  31G.18  feet.  From  the  western 
end  of  this  offset,  the  line  resumed  its  gen- 
eral westerly  course,  and  so  continued  until 
the  end  of  the  work  of  that  year.  As  the 
season  advanced,  it  became  evident  that, 
even  under  the  most  favorable  conditions,  it 
would  be  impossible  to  complete  the  survey 
without  working  far  into  the  winter,  which, 
on  many  accounts,  was  undesirable. 

The  attorneys  general  of  the  two  states 
therefore  joined  in  a  request  for  a  further 
extension  of  time  within  which  your  com- 
missioners might  file  their  report,  and  this 
honorable  court  thereupon  extended  that 
time  until  the  opening  of  the  October  term, 
1002. 
The  field  operations  for  the  season  of  1901 
[77]  were  closed  at  the  *end  of  October,  air  which 
time  the  survey  had  been  extended  to  the 
Clinch  river,  43  miles  east  of  Cumberland 
gap,  the  total  length  of  boundary  retraced 
being  70  miles,  besides  16  miles  of  trail  line 
run  on  the  extension  of  the  "straight  line" 
from  Denton's  valley  to  Pond  mountain. 

Before  the  opening  of  field-work  for  the 
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season  1902,  a  complaint  reached  your  com- 
missioners from  a  citizen  of  Johnson  county, 
Tennessee,  supposed  to  be  reliable,  to  the  ef- 
fect that  interested  parties  were  interferin|^ 
with  the  marks  placed  on  the  line  the  previ- 
ous year,  and  that,  in  some  cases  at  least, 
the  monuments  had  not  been  properly  placed 
by  the  persons  employed  for  {hat  purpose. 

Although  these  statements  seem  scarcely 
credible,  in  view  of  the  general  interest 
taken  in  the  work  by  the  inhabitants,  your 
commissioners,  thought  it  best  to  investigate 
the  matter,  and  to  satisfy  themselves  by  per- 
sonal inspection  that  the  monuments  had  re- 
mained undisturbed  in  their  proper  places. 

This  was  accordingly  done  at  the  outset 
of  the  season's  work  and  it  was  ascertained 
that  the  stories  of  falsification  of  the  mark- 
ing were  without  any  foundation  of  fact, 
that  all  of  the  monuments  between  the 
northeast  comer  of  Tennessee  and  Bristol 
had  been  properly  set,  and  that  none  of  them 
had  been  disturbed. 

These  preliminary  operations  occupied  the- 
time  from  June  23  to  July  4,  on  which  your 
day  your  commissioners  returned  to  Bristol. 
After  placing  some  additional  monuments  od 
the  old  line  in  and  near  Bristol,  they  pro- 
ceeded to  Oate  City,  Virginia,  where  the 
camp  outfit  had  been  stored  at  the  close  of 
work  in  the  preceding  autumn,  and  at  once 
went  into  camp  at  Boblnett,  Tennessee,  west 
of  the  North  fork  of  Clinch  river. 

The  survey  of  the  boundary  line  was  re- 
sumed at  the  point  where  it  had  been  sus- 
pended the  year  before,  at  the  crossing  of 
Clinch  river,  near  Church's  ford. 

FVom  this  point  to  Cumberland  ^p  the 
line  crosses  a  succession  of  mountains  and 
valleys,  with  comparatively  little  level  or 
cleared  land.  Little  difficulty  was  experi- 
enced in  tracing  the  line  in  this  part  of  ita 
course,  the  marked  trees  being  generally 
found  at  frequent  intervals.  The  Tine  pre- 
served its  ^general  course  as  before,  except  [78] 
that  two  deflections  to  the  northward  were 
found  which  were  similar  to  that  found  the 
year  before  near  Bloomingdale. 

The  first  of  these  occurred  on  the  moun- 
tain called  Wallen's  ridge,  where  the  line 
made  a  defiection  of  19®  to  the  north  before 
reaching  the  summit,  and  kept  that  course 
for  a  distance  of  4643.7  feet  before  resuming 
its  usual  direction.  There  were  niunerous 
trees  with  both  the  1802  and  1859  marks  on 
this  defiected  line. 

The  final  defiection  of  4''  lO'  to  the  north 
for  a  distance  of  6603.3  feet  began  at  the 
"old  furnace  road"  near  Station  creek,  less 
than  3  miles  from  the  west  end  of  the  line 
on  Cumberland  mountain.  From  the  west- 
em  end  of  this  offset  the  line  runs  straight 
to  the  terminus. 

There  has  been  considerable  controversy 
and  litigation  over  these  last  3  miles  of  the 
boundary,  and  a  number  of  witnesses  have 
testified  in  the  case  of  Virginia  against  Ten- 
nesaee,  Supreme  Court,  United  States,  Oc- 
tober term,  1891,  that  there  were  none  of 
the  marks  of  the  previous  surveys  remaining 
between  Station  creek  and  the  summit  of 
Cumberland  mountain,  owing  to  the  destruo- 
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tion  of  the  timber  in  that  area  during  the 
military  operations  of  the  Civil  War. 

Your  commissioners  were  able  to  find, 
however,  three  trees  well  marked  with  the 
n;Hrk  of  the  1859  survey,  and  at  least  one  of 
these  bore  evidence  in  the  position  of  this 
mark  thnt  nn  old  diamond  mark  was  for- 
merly visible  above  it. 

These  marked  trees  were  found  on  the  east 
and  west  part  of  the  line  west  of  the  offset, 
and  are  in  excellent  alignment,  and  settled, 
boyond  the  possibility  of  doubt^  the  location 
of  this  part  of  the  boundary,  and  hence  the 
short  remaining  distance  to  the  summit  of 
Cumberland  mountain.  This  line  passes 
near  and  a  little  south  of  the  old  mill  several 
times  referred  to  in  the  case  above  cited,  and 
thence  across  the  Union  Railroad  station, 
leaving  most  of  the  town  of  Cumberland 
Oap  in  Tennessee.  The  summit  of  Cumber- 
land mountain  was  reached  on  Saturday,  Au- 
gust 23d,  1902,  and  on  the  following  Monday 
the  field-work  of  the  survey  was  completed 
and  the  camp  outfit  was  packed  and  shipped 
to  Washington.  Your  commissioners  then 
[79]*separated,  Professor  Buchanan  returned  to 
his  home  at  Lebanon,  Tennessee,  to  work  up 
hi3  field-notes;  and  Mr.  Hodgkins  to  Wash- 
ington to  attend  to  business  of  the  commis- 
sion and  to  draft. a  report  of  its  operation; 
while  Mr.  Baylor  remained  on  the  ground 
until  September  13,  superintending  the  plac- 
ing of  monuments  along  the  part  of  the  line 
surveyed  in  1902. 

In  conclusion,  your  commissioners  state 
that  they  have  found  the  duties  imposed 
upon  them  by  your  instructions  often  ardu- 
ous and  exacting,  and  that  the  survey  just 
completed  proved  far  more  laborious,  and 
was  attended  by  greater  hardships,  than  an^ 
of  them  had  anticipated;  but  that  they 
have  nevertheless  given  the  same  careful  at- 
tention to  every  part  of  it,  and  that  they  be- 
lieve it  to  be  correct  throughout. 

List  of  Monuments  of  Cut  Limestone  and 

Other    Durable    Marks,    as    Hereinafter 

More  Fully  Described. 

( 1 )  — At  northeast  comer  of  Tennessee,  at 
Burnt  hill. 

(2) — On  summit  of  Flat  Spring  ridge. 

(3) — On  Valley  creek  road,  on  John  Tol- 
Iver  place. 

(4) — On  road  from  Laurel  river  to  White 
Top  mountain,  near  an  old  mill. 

(5) — On  road  up  Laurel  river,  near  a 
double  ford. 

On  summit  of  Iron  mountain,  near  the 
north  end  of  the  rocky  bluff,  a  cairn  of  rocks 
was  erected. 

(6) — At  eastern  foot  Holston  mountain, 
ft  short  distance  from  Beaver  Dam  creek,  and 
the  Virginia  and  Carolina  Railway. 

Coast  and  Geodetic  Survey  triangulation 
station  "Damascus"  on  summit  of  Holston 
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mountain,  a  stone  marked  + 

C8 

<7) — On  Rockhouse  branch  road  in  the 
valley,  on  Mary  Nealy  place. 

(8) — On  road  from  Barron  Railway  ata- 
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tion  to  New  Shady  road,  cut-stone  monument 
of  1868-'69. 

(9) — In  woods,  north  of  New  Shady  road, 
where  the  line  changes  its  course  to  south 
23**  50'  west  (mag.)  a  marked  defiection 
from  the  general  course  of  the  line. 

*(10)— On  the  New  Shady  road,  whererSO] 
this  deflected  line  crosses  it^ 

(11)  — In  woods,  on  Little  mountain,  west 
of  Cox  creek,  where  this  bearine  of  south 
23"  50'  west  (mag.)  ends,  and  the  line  re- 
sumes its  general  course  to  the  westward. 

(12) — On  road  just  north  of  cross-road 
leading  to  Thomas  Denton  place. 

(13)— On  road  on  hill  on  C.  D.  Short 
place. 

(14) — On  road  on  east  bank  of  the  south 
fork  Holston  river,  cut-stone  monument  of 
1858-'69. 

( 15) — On  hill  in  Qeorge  Garrett's  oow  lot, 
west  and  north  of  south  fork  Holston  river. 

(16) — On  road  to  King's  mill,  near  John 
Buckly  house. 

( 17 ) — On  road  to  King's  mill,  via  Thomas 
place. 

(18) — On  summit  of  open  hill  east  of 
Painter  place,  concrete  monument. 

(10)— On  road  running  east  of  Painter 
house. 

(20) — On  road  running  west  of  Painter 
house,  cut-stone  monument  of  1858~'59. 

(21) — On  road  through  woods  west  of 
Painter  property. 

(22)— On  summit  of  first  high  ridge  east 
of  Paperville  road. 

(23) — On  Paperville  road,  at  Jones  place. 

(24) — On  road  west  of  Carmack  house. 

(25) — On  Booher  place,  near  first  marked 
tree  (of  1868-'59),  east  of  Bristol. 

(26) — On  north  property  line  of  the  main 
street  of  Bristol,  outsiae  the  western  wall  of 
the  cemetery.  Commissioner  Baylor  does 
not  consider  this  a  part  of  the  true  line. 

(27)— Outside  the  street  wall  of  the 
Bristol  cemetery,  at  the  point  where  the  av- 
erage center  line  of  Mam  street  intersects 
said  wall.  Commissioners  Hodgkins  and 
Buchanan  do  not  consider  this  a  point  on 
the  boundary. 

A  stone  post  in  the  edge  of  a  field,  for- 
merly owned  by  Z.  L.  Burson,  at  the  north- 
west corner  of  the  old  corporate  territory  of 
the  old  town  of  Bristol.  Gonunissioner  Bay- 
lor does  not  consider  this  a  point  on  the 
boundary. 

(28) — In  the  fork  of  the  main  road,  west 
of  the  town  of  Bristol. 

*  (29)  --On  road  to  Bristol,  east  of  Worley[81I 
placa 

(30)— On  road  to  Bristol,  west  of  Worley 
place. 

Coast  and  Geodetic  Survey  triangulation 
station  "Dunn"  on  summit  of  ridge,  on  old 

US 
Dunn  place,  stone  marked  + 

CS 

(31) — On  Dishner  valley  road. 

(32) — On  road  to  Bristol,  east  of  Gum 
spring. 

(33) — On  road  to  Bristol,  near  Tallman 
house. 

190  V.  8. 


1002. 


Tennessee  ▼.  VnioiiiiA. 


81-84 


<34) — On  road  in  valley,  west  of  old 
abandoned  railway  bed. 

(35)— On  Scott  road. 

(36) — On  road  west  of  Akard  place. 

(37) — On  road  near  Jackson  place. 

(38) — On  Boozey  creek  road. 

(39) — On  road  to  Hilton  ford,  out-stone 
monument  1858-'59. 

(40)— On  Timbertree  road. 

(41) — Between  two  roads  just  east  of 
Gate  City  road. 

(42) — In  woods,  west  of  Gate  City  road, 
where  there  is  a  deflection  oi  B"*  30'  to  the 
right,  or  north,  from  the  general  course  of 
the  line,  on  old  Hickman  place. 

(43) — In  woods  northeast  of  Blooming- 
dale,  where  this  B"*  30'  deflection  from  the 
general  course  of  the  line  ends,  in  goins 
westward,  and  line  resumes  its  gener^ 
course. 

(44) — On  road  to  Bloomingdale. 

(46) — On  Wall  gap  road. 

(46) — On  road  up  ravine 

(47) — On  Carter  valley  road. 

(48) — On  Gate  City  and  Kingsport  road, 
eut-stone  monument  of  1868-'59. 

Cloast  and  Geodetic  Survey  triangulation 
station  "Cloud"  on  bluff  of  North  Holston 

US 
river,  stone  marked  + 

CS 

(49) — On  east  bank  of  North  Holston 
river. 

(50) — On  road  on  west  bank  of  North 
Holston  river. 

(51) — At  cross-roads  on  Stanley  valley 
road,  cut-stone  monument  of  185&-'50. 

(52) — On  Stanley  valley  road,  on  hill  at 
turn  in  road. 
[82]     *(53)— On  Cameron  postoffioe  road. 

(54) — On  Stanley  valley  road,  south  of 
barn  of  N.  J.  Bussell,  cut-stone  monument 
of  1858-'59. 

(55) — On  Stanley  valley  road,  cut-stone 
monument  of  1858-'59. 

(56) — On  road  which  runs  across  Opos- 
sum ridge. 

(57)— On  Moore's  gap  road. 

(58) — On  Caney  valley  road. 

(59) — On  Little  Poor  valley  road,  south 
of  Mary  Field  house. 

(60) — On  Poor  valley  road,  cut-stone 
monument  of  1858-'59. 

On  summit  of  Clinch  mountain,  cairn  of 
rocks  erected,  a  few  feet  south  of  the  Coast 
and   Geodetic  Survey  triangulation   station 

US 
^     ^Wildcat,"  which   station  marked  with  + 

OS 
«ut  in  sandstone  rock. 

(61) — On  Clinch  valley  road. 

(62) — On  road  on  eabt  bank  of  Clinch 
river,  above  Church's  ford. 

(63) — On  road  at  Jane  Bagley's  house. 

On  summit  of  open  hill  east  of  Fisher  val- 
ley road,  line  crosses  solid  rock.  Small  hole 
drilled  in  it,  with  T  out  south  of  hole,  and 
V  north  of  it. 

(64) — On  Fisher  valley  road. 

On  summit  of  high  ridge,  east  of  Robinett 
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line,  crosses  solid  To6t,  Small  hole  drilled 
in  it,  with  V  cut  on  north  side  of  hoAe,  and 
T  on  south  of  it. 

(65) — On  road  at  Robinett 

On  side  of  ridge  at  east  edge  of  woods  line 
crosses  rock.  Small  hole  drUled  in  it,  with 
y  cut  on  north  side  of  hole  and  T  on  south 
of  11 

On  summit  of  Newman's  ridge,  line  crosses 
rock  similarly  marked. 

(66) — On  Rogersville  and  Jonesville  road. 

(67) — On  Little  creek  road. 

(68)— On  Sneedviile  and  Black  Water 
•Salt  Works  road. 

(69) — On  Black  Water  valley  road  near 
J.  Mullen's  house.    Coast  and  Geodetic  Sur- 
vey triangulation  station  "Powell,"  on*sum- [831 
mil  of  Powell    mountain,    large    sandstone 

U  S 
rock  marked   + 
C  S 

(70) — On  Mulberry  gap  and  Wallen  creek 
road,  near  large  poplar. 

(71) — ^Near  junction  of  Mulberry  gap  and 
Jonesville  roads. 

(72) — On  east  face  of  Wallen  ridge,  on 
edge  of  trail  over  ridge,  where  there  is  a 
deflection  to  the  right,  or  north,  of  19®  from 
the  general  course  of  the  line. 

On  summit  of  Wallen  ridge  line  crosses 
large  sandstone  rock.  Small  hole  cut  in  it 
witn  V.  cut  north  of  hole  and  T.  south  of  it. 

(73) — On  west  face  of  Wallen  ridjo^,  in 
open  field,  on  the  boundary  fence  of  Mollie 
Tnompson  and  J.  W.  Moore,  where  this  de- 
flection of  19"  from  the  general  course  of 
the  line  ends,  in  going  westward,  and  line 
resumes  its  general  course. 

(74) — On  road  east  of  Powell  river,  and 
north  of  Welch  or  Baldwin  ford. 

On  rock  bluff  west  of  Powell  river,  a  small 
hole  was  cut  with  V  north  of  this  hole  and 
T  south  of  it 

(75) — On  Powell  river  and  Sneedviile 
road,  on  hill  west  of  Powell  river,  rough 
stone  monument  with  V  cut  on  north  face 
and  T  on  south  face. 

(76) — On  Powell  river  and  Sneedvills 
road. 

(77) — On  Martin  creek  road. 

(78) — On  Low  hollow  road. 

(79) — On  Four  Mile  creek  road« 

(80)— On  Bayles'  mill  road. 

(81)— On  Ball's  mill  road. 

Coast  and  Geodetic  Survey  triangulation 
station  "Minter"  on  summit  of  hill,  near 
gate  and  fence  corner. 

(83) — On  road  south  of  Jacob  Estep's 
house. 

(84)— On  East  Machine  branch  road. 

(85)— On  West  Machine  branch  road« 

(86) — On  Dicktown  road. 

(87) — On  Mud  Hollow  hole  road,  near 
large  limestone  spring. 

(88)— On  Hoskins'  valley  road,  near  large 
limestone  spring. 

*(89)— On  GeorigB  Souther^ssawmillroad.[84J 

(90) — On  Louisville  and  Nashville  Rail- 
way, near  Brook's  crossing. 

(91)— On  old  iron-worics  road,  where  there 
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is  a  deflection  of  4*^  10'  to  the  right,  or 
north,  from  the  general  course  of  the  line. 

(92) — On  {Station  creek  road. 

(93) — On  east  side  of  Poor  valley  ridge, 
where  this  deflection  of  4®  10'  from  the  gen- 
eral course  of  the  line  ends,  in  going  west- 
ward, and  line  resumes  its  general  course. 

(94) — On  Cumberland  gap  and  Virginia 
road,  east  of  Cumberland  gap. 

(95) — On  small  hill  just  east  of  road  con- 
necting Cumberland  gap  with  Old  Virginia 
and  Cumberland  gap  road,  in  the  edge  of 
the  old  town  park. 

(96) — On  side  of  open  hill  facing  south, 
about  2}  squares  eaat  of  the  Tazewell  and 
Kentucky  road,  at  Cumberland  gap. 

(97)-— On  west  side  of  Tazewell  and  Ken- 
tucky road,  and  just  east  of  woolen  factory 
at  Cumberland  gap. 

(98) — ^At  foot  of  Cumberland  mountain, 
west  of  the  Union  Railway  station,  and  in 
line  with  the  south  edpe  of  the  south  chim- 
ney of  said  Union  Railway  station. 

(99)— On  summit  of  Cumberland  moun- 
tain. The  monument  of  cut  limestone  has 
"V"  and  "T"  cut  on  ito  adjacent  vertical 
faces,  and  "Corner"  cut  on  its  top.  Its  base 
is  set  in  cement  and  broken  rock,  with  one 
diagonal  running  east  and  west.  The  sum- 
mit of  the  sandstone  ledge  was  blasted  in 
order  to  set  this  monument. 

In  addition  to  the  cut-stone  monuments 
and  other  durable  marks,  your  commission- 
ers marked  with  six  chops,  thus: — 


the  trees  on  and  within  10  feet  of  this  line 
on  each  side. 
[86]  *Your  oommissioners  unanimously  agree  in 
recommending  that  the  rights  of  individuals 
having  clakns  or- titles  to  lands  on  either 
aide  of  said  boundary  line,  as  ascertained, 
remarked,  and  re-established  by  your  com- 
missioners, shall  not  in  consequence  thereof 
in  anywise  be  prejudiced  or  affected,  where 
said  individuals  have  paid  their  taxes,  in 
good  faith,  in  the  wrong  state. 

William  C.  Hodgklns,    [seal.] 

CommiMioner. 
James  B.  Baylor,  [seal.] 

Commissioner. 
Andrew  H.  Buchanan,  [seal.] 
Commissioner. 

October  13,  1902. 
Report  of  the  Treasurer  of  the  Tennessee  and 

Virginia  Boundary  Commission. 
To  the  Honorable  the  Chief  Justice  and  As- 
sociate Justices  of  the  Supreme  Court  of 
the  United  States: 

The  treasurer  of  the  commission  appointed 
by  the  decree  of  this  honorable  court,  dated 
April  30,  1900,  to  re-establish  the  boundary 
between  the  states  of  Virginia  and  Tennes- 
see, herewith  submits  the  abstracts  of  the 
monthly  expenditures  of  the  entire  work, — 
064 


ten  in  number, — ^beginning  May,  1901,  and 
ending  September,  1902,  as  follows: 

No.  1.  May,   1901    $  384.05 

No.  2.  June,  1901   1083.75 

No.  3.  July,   1901   1070.1S 

No.  4.  August,  1901    1197.76 

No.  6.  September,  1901   1263.11 

No.  6.  October,  1901 1563.G3 

No.  7.  June,  1902  2G2.13 

No.  8.  July,    1902  1045.45 

No.  9.  August,  1902  1245.34 

No.lO.  September,  1902   358.59 

$9475.99 
Amount  chargeable  to  each  state  . .     4738.00 

General  Summary. 
^Remuneration  of  Commissioners,  [86] 

at  $10  per  day  $5730.00 

Transportation  to  and  from  field  .       274.04 
Transportation  in   field  (about)..     1085.58 

Stone  monuments 678.00 

Labor,  freight,  etc 1707.47 

Total $9475.99 

Cash  received  from  Virginia 4737.99 

Cash  received  from  Tennessee  ....     4738.00 


Total $9475.99 

The  above  is  respectfully  submitted. 

A.  H.  Buchanan, 
Treasurer  of  the  Boundary  Commisaion. 

J.  C.  W.  United  States  Department  of  A^ 
riculture.  Bureau  of  Forestry,  Washing- 
ton, D.  C. 

Office  of  the  Forester. 

August  20,  1901. 
This  beech  block  came  from  the  "offset"* 
near  its  western  end  and  just  east  of  th* 
"Shady  road."  J.  B.  Baylor, 

Commissioner. 

Mr.  J.  B.  Baylor,  Tenn.-Va.  Boundary  Com- 
mission, 

Abingdon,  Virginia. 
Dear  Sir: — 

Your  letter  of  August  17,  and  also  the 
beech  block  are  at  hand.  In  the  absence  of 
Mr.  Sudworth,  with  whom  your  previous 
correspondence  has  been,  I  am  glad  to  give 
^ou  my  opinion  as  to  the  questions  stated 
m  your  letter. 

Owing  to  the  very  slow  growth  of  the  tree 
from  which  this  block  was  cut,  in  early  Ufe, 
it  is  not  possible  to  count  the  annual  rings, 
even  with  the  aid  of  a  strong  magnifier,  with 
absolute  certainty  of  accuracy.  The  residta 
I  have  obtained  show  that  its  age  in  1802 
was  96  years,  and  that  its  diameter,  not  in- 
cluding *bark,  was  about  6  inches,  or  about  [87) 
oi  inches,  including  the  bark.  There  are 
five  wounds  shown  in  this  block.  .  Two  of 
these  occurred,  in  my  judgment,  forty-three 
years  ago,  or  in  the  year  1858.  The  three 
older  wounds  I  believe  were  made  ninety- 
nine  years  ago,  or  in  1802. 

This  beech  block  will  be  carefully  stored 
away  in  this  bureau. 

Very  truly, 
(Signed)     Overton  W.  Price, 

Acting  Forester. 
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J.  C.  W.  United  States  Department  of  Ag- 
riculture, Bureau  of  Forestry,  Wash- 
ington, D.  C. 

Division  of  Forest  Investigation. 

November  11,  190L 
This  hemlock  block  came  from  near  the 
eaatem  end  of  the  "oflf-set  line," — a  short 
distance  from  where  the  marked  trees  end. 

J.  B.  Baylor, 
Commissioner. 

Mr.  J.  B.  Baylor,  Tenn.-Va.  Boundary  Com- 
mission, 

Blooiuingdale,  Sullivan  County,  Tenn. 
Dear  Sir: — 

The  hemlock  blocks  sent  to  this  office  some 
time  ago  have  remained  unexamined  so  long 
on  account  of  my  absence  from  the  office. 
I  regret  to  have  thus  delayed  the  answer  so 
long. 

I  have  just  examined  the  specimens,  and 
find  that  the  deeper  scar  in  the  larger  of  the 
two  specimens  was  made  in  the  year  1802. 
Ninety-nine  annual  rings  were  formed  since 
the  scar  was  made.  This  year's  growth  is 
still  in  a  formative  sta^. 

The  somewhat  superficial  scar  in  the  small- 
er specimen  was  madfe  in  1858,  42  annual 
rings  having  been  laid  on  since  the  mark 
was  made.  The  last  season's  growth  is  not 
complete. 

As  requested  in  your  letter  of  Sept.  8, 
these  blocks  will  be  retained  subject  to 
further  advices  from  you. 

Very  truly  yours, 
(Signed)     Geo.  B.  Sud worth.  Chief. 

l8C]*PropertyLi8t  Purehased  for  Field  Outfit  in 
the  Boundary  Survey. 

3  saddles,  bridles,  and  blankets  ....  $27.50 

1  cooking  stove  and  repairs 7.00 

1  heating  stove 2.26 

8  joints  of  stovepipe  1.35 

1  crowbar .* 65 

1  shovel 85 

1  grindstone  . , 90 

6  axes   3.90 

2files 20 

4  lamps 1.00 

1  saw  (large)    1.35 

1  trowel 50 

2  pain  of  tree-climbers 3.50 

1  cot 2.50 

1  office  table 2.50 

1  dining  table 1.00 

Total $66.96 

Of  the  above,  at  the  close  of  the  field-work, 
tbe  following  were  sold: 

2  sadidlea  $3.00 

2  stoves  2.50 

2  tables  2.00 

3  lamps 50 

1  grindstone 60 

1  saw .75 

2  axes 66 

1  cot 50 

1  shovel 60 

Total $11.00 

For  the  remainder,  not  worn  out,  purchas- 
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ers  could  not  be  found  without  the  delay  of 
a  commissioner  in  the  field,  at  a  greater  ex- 
pense than  they  were  worth.  The  proceeds 
of  the  sales  made — $11.00— have  been  re- 
turned, one  half  to  each  state. 

A.  H.  Buchanan,  Treasurer. 


•MARY  PHELPS  MONTGOMERY,  Execu-[891 
trix  of  the  Last  Will  and  Testament  of 
James  B.  Montgomery,  Deceased,  Plff,  in 
Err., 

V. 

CITY  OF  PORTIJ^ND  and  the  Port  of  Pori^ 

land. 

(See  8.  C.  Reporter's  ed.  89-107.) 


Navigable  tcaters — state  authority  aver- 
tahliahment  of  harbor  lines. 


The  extension  of  wharves  beyond  harbor  line* 
established  by  local  law.  In  navigable  waters 
of  the  United  States  wholly  within  the  llmlta 
of  a  state,  cannot  be  Justlfled  by  the  relocation 
of  such  harbor  lines  by  the  Secretary  of  War 
acting  under  the  authority  of  th4  river  and 
harbor  act  of  September  19,  1890,  |  12  (2& 
Stat,  at  L.  {00,  425,  chap.  8G0),  which  for- 
bids the  construction  or  extension  of  any  such 
structures  beyond  the  harbor  Hnes  established 
under  his  direction,  except  under  such  regula- 
tions as  he  may  prescribe,  since  Congress  haa 
not,  by  such  act.  Indicated  any  purpose  wholly 
to  Ignore  the  original  power  of  the  states  to^ 
regulate  the  use  of  navigable  waters  entirely 
within  their  respective  limits. 

[No.  47.] 

Argued   April   9,   190S.    Decided   May   18^ 

1909. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Oregon  to  review  a  jud^ent 
which  reversed  a  judgment  of  the  Circuit 
Court  of  Multnomah  County  dismissing  a 
bill  in  a  suit  to  prevent  the  extension  or 
wharves  beyond  the  established  harbor  lines, 
and  fln*anted  the  relief  sought.    Affirmed. 

See  same  case  below,  38  Or.  215,  62  Pac 
755 

The  facts  are  stated  in  the  opinion. 

Mr.  John  H.  Mitchell  argued  the  cause- 
and  filed  a  brief  for  plaintiff  in  error: 

As  to  those  subjects  of  commerce  which 
are  local  or  limited  in  their  nature  or  sphere 
of  operation,  such  as. the  erection  of  bridges, 
the  establishment  of  harbor  lines  in  harbora, 
etc.,  the  city  may  prescribe  regulations,  un- 
til Congress  assumes  control  of  them,  but 
as  to  such  as  are  national  in  their  character, 
and  require  uniformity  of  regulation,  the 
power  of  Congress  is  exclusive,  and  until 
Congress  acts  such  commerce  is  entitled  to 

NoTB. — Ab  to  the  establishment  of  dooh  or 
harhor  lines —  see  note  to  Grand  Rapids  v. 
Powers  (Mich.)  14  L.  R.  A.  498. 

On  the  power  of  states  over  navigable  rivere* 
— see  notes  to  Swaoson  v.  Mississippi  ft  R. 
River  Boom  Co.  (Mlon.)  7  L.  R.  A.  673;  Blsen- 
bach  V.  Hatfield  (Wash.)  12  L.  R.  A.  632; 
Mills  V.  United  SUtes  (C  C  &  D.  Qa.)  12  U 
R.  A.  678. 
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te  free  from  etate  regulations,  exactioDB, 
azkd  burdens. 

Gibbons  v.  Ogden,  9  Wlieat.  1,  6  L.  ed.  23; 
Brown  v.  Maryland,  12  Wheat.  419,  6  L.  ed. 
678;  Pennsylvania  v.  Wheeling  d  B,  Bridge 
€o.  18  How.  421,  15  L.  ed.  435;  Oilman  ▼. 
Philadelphia,  3  Wall.  713,  18  L.  ed.  96; 
Cannon  v.  }ie%D  Orleans^  20  Wall.  577,  22  L. 
«d.  417;  Wisconsin  ▼.  Duluth,  96  tJ.  S.  388, 
24  L.  ed.  672;  Turner  v.  Maryland,  107  U. 
S.  38,  27  L.  ed.  370,  2  Sup.  Ct.  Rep.  44; 
South  Carolina  v.  Georgia,  93  U.  S.  4,  23 
L.  ed.  782;  Parkershurg  d  O.  River  Transp. 
Co,  V.  Parkershurg,  107  U.  S.  691,  27  L.  ed. 
584,  2  Sup.  Ct.  Rep.  732;  Gloucester  Ferry 
Co,  V.  Pennsylvania,  114  U.  S.  196,  29  L.  ed. 
158,  1  Inters.  Com.  Rep.  382,  5  Sup.  Ct.  Rep. 
826;  Brown  v.  Houston,  114  U.  S.  624,  29  L. 
ed.  258,  5  Sup.  Ct.  Rep.  1091;  Morgan's  L. 
d  T.  R.  8,  8.  Co.  V.  Louisiana  Bd.  of  Health, 
118  U.  S.  455,  30  L.  ed.  237,  6  Sup.  Ct.  Rep. 
1114;  United  States  v.  Duluth,  1  Dill.  469, 
Ped.  Cas.  No.  15,001 ;  Ouahita  -d  M,  River 
Packet  Co,  y,  Aiken,  121  U.  S.  444,  30  L.  ed. 
976,  1  Inters.  Com.  Rep.  379,  7  Sup.  Ct.  Rep. 
907;  Gould,  Waters,  §  138,  p.  254;  Lawton 
Y.  Steele,  152  U.  S.  137,  38  L.  ed.  388,14  Sup. 
Ct.  Rep.  499;  Covington  d  C,  Bridge  Co.  v. 
Kentucky,  154  U.  S.  204,  38  L.  ed.  962.  4 
Inters.  Com.  Rep.  649,  14  Sup.  Ct.  Rep.  1087. 

Whenever  Congress  acts,  then  the  power 
of  the  state  is  at  an  end,  and  if  any  conflict 
•exists  between  the  harbor  lines  established  by 
the  national  and  state  governments  respec- 
tively, those  of  the  state  must  give  way  to 
those  established  by  the  general  government. 

Congress  has  jurisdiction,  in  the  exercise 
of  its  power  to  regulate  commerce,  over  the 
navi^;able  waters  of  a  river  lying  wholly 
within  the  limits  of  a  single  state. 

Gibbons  v.  Ogden,  9  Wheat.  1,  6  L.  ed.  23 ; 
Veazie  v.  Moor,  14  Uow.  568,  14  L.  ed.  545 ; 
Willson  V.  Black  Bird  Creek  Marsh  Co,  2 
Pet.  261,  7  L.  ed.  414;  Albany  Bridge  Case, 
2  Wall.  403,  sub  nom,  Coleman  v.  Hudson 
River  Bridge  Co,  17  L.  ed.  876;  Oilman  ▼. 
Philadelphia,  3  Wall.  713,  18  L.  ed.  96;  The 
Passaic  Bridges,  3  Wall.  782,  sub  nom,  MiU 
nor  y.  New  Jersey  R,  d  Transp,  Co,  16  L. 
ed.  799;  Pound  y.  Turck,  95  U.  S.  459,  24 
L.  ed.  525;  Brown  v.  Houston,  114  U.  S.  622, 
29  L.  ed.  257,  5  Sup.  Ct.  Rep.  1091;  Glouces- 
ter Ferry  Co,  v.  Pennsylvania,  114  U.  S.  196, 
29  L.  ed.  158.  1  Inters.  Com.  Rep.  382,  5 
Sup.  Ct.  Rep.  826. 

The  action  of  Congress  in  enacting  §S  7, 
12,  of  the  river  and  harbor  act  of  Septem- 
ber 19,  1890  (26  Stat,  at  L.  pp.  454,  455), 
conferring  certain  powers  on  the  Secretary 
of  War,  IS  not  a  delegation  of  legislative 
powers,  and  said  sections  are  constitutional. 

Waynian  v.  Southard,  10  Wheat.  1-43,  6 
L.  ed.  253,  262;  Coeley,  Const  Lim.  137; 
Sutherland,  Stat.  Constr.  S  68;  United 
States  V.  Eliason,  16  Pet.  291,  10  L.  ed.  968; 
Oratiot  v.  United  States,  4  How.  80,  11  L. 
ed.  884;  Smith  v.  Whitney,  116  U.  S.  167, 
29  L.  ed.  601,  6  Sup.  Ct.  Rep.  570;  Tilley  v. 
Savannah,  P,  d  W,  R,  Co.  4  Woods,  427,  5 
Fed.  641;  Chicago  d  N.  W,  R.  Co.  v.  Dey,  1 
L.  R.  A.  744,  2  Inters.  Com.  Rep.  325,  35 
Fed.  866;  Re  Oriner,  16  Wis.  427;  United 
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States  y,  Ormsbee,  74  Fed.  209;  Marshall 
Field  d  Co,  v.  Clark,  143  U.  S.  649-693,  36 
L.  ed.  294-310,  12  Sup.  Ct.  Rep.  495;  Locke's 
Appeal,  72  Pa.  491,  13  Am.  Rep.  716;  South 
Carolina  v.  Georgia,  93  U.  S.  13,  23  L.  ed. 
785 ;  Miller  v.  New  York,  109  U.  S.  385,  27 
L.  ed.  971,  3  Sup.  Ct.  Rep.  228;  United 
States  V.  Moline,  82  Fed.  596;  United  States 
V,  North  Bloomfield  Gravel  Min,  Co.  81  Fed. 
253;  State  ex  rel.  Railroad  d  Warehouse 
Commission  v.  Chicago,  M,  d  St,  P.  R,  Co. 
38  Minn.  281,  37  N.  W.  782;  State  em  rel 
Board  of  Transportation  v.  Fremont,  E,  d 
M.  Valley  R.  Co.  22  Neb.  313^  35  N.  W.  118; 
Stone  V.  Farmers^  Loan  d  T,  Co.  116  U.  S. 
307,  29  L.  ed.  636,  6  Sup.  Ct.  Rep.  334,  388, 
1101;  United  States  v.  Romard,  89  Fed.  157; 
Fallbrook  Irrig,  Diet,  v.  Bradley,  164  U.  S. 
112,  41  L.  ed.  369,  17  Sup.  Ct.  Rep.  56;  Stats 
y.  Gerhardt,  145  Ind.  439,  33  L.  R.  A.  313, 
44  N.  £.  469;  IlUnois  em  rel.  Hunt  v.  Illi- 
nois C.  R.  Co.  34  C.  C.  A.  138,  91  Fed.  955. 

The  power  given  to  the  Secretary  of  War 
by  §  12  of  the  act  of  September  19,  1890, 
supra^  to  establish  harbor  lines,  implies  nec- 
essarily the  power  to  modify,  change,  or 
create  anew 

United  States  v.  Eliason,  16  Pet  291,  10 
L.  ed.  968;  United  States  v.  Romard,  89  Fed. 
157. 

The  riparian  owner  in  Oregon,  in  the  ab- 
sence of  restrictive  legislation,  has  the  right 
by  the  common  law  to  connect  his  shore  line 
by  means  of  wharves,  piers,  or  docks  con- 
structed over  the  shoal  or  shallow  waters 
immediately  bordering  upon  his  land,  with 
the  waters  which  are  navigable  in  fact.  This 
he  has  the  right  to  do  not  only  in  his  own 
interest  as  a  riparian  proprietor,  but  as  well 
also  in  the  interest  of  the  public,  and  of  na- 
tional and  interestate  commerce. 

St.  Pnul  d  P.  R.  Oo.  y.  Schurmeir,  7  WalL 
272,  19  L.  ed.  74;  Yates  v.  Milwaukee,  10 
Wall.  497,  19  L.  ed.  984:  Weber  v.  Stats 
Harbor  Comrs.  18  Wall.  57,  21  L.  ed.  798; 
Button  V.  Strong,  1  Black,  23,  17  L.  ed.  29. 

The  question  as  to  what  constitutes  a  pub- 
lic nuisance  must  be  determined  by  ffeneral 
and  lixed  laws^  and  it  is  not  to  be  tolerated 
that  the  local  municipal  authorities  of  a 
state  can  declare  any  particular  business  or 
structure  a  nuisance  in  a  summary  mode  and 
enforce  its  decree  at  its  own  pleasure.  Wheth* 
er  a  bridge  or  a  pier  is  a  public  nuisanot 
or  not,  whether  the  same  is  an  obstruction 
to  navigation  and  commerce  or  not,  is  a 
question  of  fact  and  no  simple  declaration 
of  a  municipality  can  determine  the  ques- 
tion. ' 

Button  y.  Strong,  1  Blade,  32,  17  L.  ed. 
29 ;  Yates  v.  if i/tcouA;ee,  10  Wall.  504,  19  L. 
ed.  986;  Angell,  Tide  Waters,  196;  West 
Hartford  v.  Hartford  Water  Comrs.  68  Conn. 
323,  36  AU.  786 ;  MUne  v.  Davidson,  5  Mart 
N.  S.  409,  16  Am.  Dec  195;  Cooley,  Const 
Lim.  6th  ed.  741,  note;  Everett  y.  Council 
Bluffs,  46  Iowa,  67;  Chicago,  R.  I.  d  P,  R, 
Co,  V.  Joliet,  79  111.  44;  Butchers'  Union  8, 
H.  d  L,  8.  L.  Oo.  y.  Orescent  City  L.  8.  L. 
d  8.  H.  Co.  Ill  U.  S.  746,  28  L.  ed.  585,  4 
Sup.  Ct.  Rep.  652;  Smith  y.  Minto,  30  Or. 
353,  48  Pac  166;  2  DHL  Mun.  Corp.  4tli 
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S  800;  Grossnum  y.  Oakland,  30  Or.  478, 
36  L.  R.  A.  593,  41  Pac.  6. 

The  provision  of  the  iAty  charter  confer- 
ring power  on  the  city  of  Portland,  "to  reg- 
filate  the  building  of  wharves  and  the  driv- 
ing of  piles  in  the  Willamette  river  witMn 
the  limits  of  the  city,  and  to  establish  a  line 
beyond  which  wharves  shall  not  be  built  nor 
piles  be  driven,"  does  not  authorize  it  to  de- 
clare by  a  special  ordinance  that  a  private 
'wharf  is  an  obstruction  to  navigation  and 
A  public  nuisance,  if  in  point  of  fact  it  is 
not  such  obstruction  or  a  public  nuisance. 

Tales  V.  Milwaukee,  10  Wall.  498,  19  L. 
«d.  984;  Smith  v.  Minto,  30  Or.  353,  48  Pac. 
166;  Grossman  v.  Oakland,  30  Or.  478,  36 
li.  R.  A.  693,  41  Pac.  5. 

The  location  of  the  line  by  the  city  of  Port- 
land,  and  by  the  port  of  Portland,  in  front 
of  respondent's  property,  in  water  averaging 
less  than  1  foot  in  depth,  and  from  bare 
.f^und  at  low  water  to  not  exceeding  2  feet 
m  depth  at  any  point,  was  an  unreasonable 
«xercise  of  municipal  power. 

Yates  V.  Milwaukee,  10  Wall.  498,  19  L. 
•ed.  984;  Smith  v.  Minto,  30  Or.  353,  48  Pac. 
166;   Grossman  v.  Oakland,  30  Or.  478,  36 
li.  R.  A.  593,  4i  Pac.  6. 

The  municipality  must  prove  by  evidence, 
•other  than  the  mere  declaration  of  the  city 
itself,  that  the  structure  does  interfere  with 
navigation  or  the  improvement  of  the  river 
or  commerce  and  that  it  is  a  public  nui- 
sance. 

Yates  V.  Milwaukee,  10  Wall.  498,  19  L. 
-ed.  984;  Angell,  Tide  Waters,  196. 

The  authorities  of  a  town  will  not  be  per- 
mitted to  locate  an  imaginary  deep-water 
line  away  from  the  navigable  part  of  a  river 
•or  bay  and  without  making  the  water  nav- 
igable up  to  that  line,  so  as  to  deprive  the 
riparian  ovniers  of  the  '  advantages  of 
wharves,  under  a  provision  of  law  coi^erring 
upon  such  town  the  right  to  regulate  the 
line  of  deep  water  to  which  wharves  may 
he  built. 

Wool  v.  Edenton,  117  N.  C.  1,  23  S.  E. 
40, 

Whenever  a  police  power  is  so  exercised 
hy  a  state  as  to  come  within  the  domain  of 
Federal  authority,  as  defined  by  the  Consti- 
tution, the  latter  must  prevail. 

Gihbons  v.  Ogden,  9  Wheat.  1-210,  6  L.  ed. 
23-73;  Henderson  v.  Wickham,  92  U.  S.  259- 
272,  23  L.  ed.  543;  New  Orleans  Gaslight  Co. 
T.  Louisiana  Light  d  H.  P.  d  Mfg,  Co.  115 
U.  S.  650-661,  29  L.  ed.  516^21,  6  Sup.  a. 
Rep.  252;  Morgan's  L.  d  T.  R.  d  S.  8.  Co. 
-y.  Louisiana  Bd.  of  Health,  118  U.  S.  464, 
50  L.  ed.  237,  6  Sup.  Ct.  Rep.  1114. 

The  police  power  does  not  extend  to  de- 
priving any  person  of  the  lawful  use  of 
prope^  without  due  process  of  law,  and 
without  just  compensation. 

Re  Jacobs,  98  N.  Y.  110,  50  Am.  Rep.  636; 
Re  Cheesehrough,  78  N.  Y.  232;  Rocktoell 
V.  bearing,  35  N.  Y.  302. 

Wharves,  levees,  and  landing  places  are  es- 
-lential  to  commerce  by  water,  no  less  than  a 
navigable  channel  and  a  clear  river. 

Parkersburg  d  0.  River  Transp.  Co.  v. 
Parkersburg,  107  U.  S.  707,  27  L.  ed.  590,  2 
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Sup.  Ct.  Rep.  732;  Gloucester  Ferry  Co.  v. 
Pennsylvania,  114  U.  S.  205,  29  L.  ed.  162, 
1  Inters.  Com.  Rep.  382,  5  Sup.  Ct.  Rep. 
826. 

Mr.  C.  E.  S.  Wood  argued  the  cause,  and, 
with  Mr.  George  H.  WiUiams,  filed  a  brief 
for  defendants  in  error: 

Sec.  12  of  the  act  of  Congress  of  Septem- 
ber. 19,  1890  (26  Stat,  at  L.  455,  chap.  907), 
is  unconstitutional. 

United  States  v.  Keokuk  d  H.  Bridge  Co, 
45  Fed.  178 ;  United  States  v.  Rider,  50  Fed. 
406;  Mobile  County  v.  Kimball,  102  U.  S. 
699,  702,  26  L.  ed.  240,  241 ;  Oilman  v.  Phil- 
adelphia, 3  Wall.  725,  18  L.  ed.  99;  Willa- 
mette Iron  Bridge  Co.  v.  Hatch,  125  U.  S. 
1,  31  L.  ed.  629,  8  Sup.  Ct.  Rep.  811;  Glou- 
cester Ferry  Co.  v.  Pennsylvania,  114  U.  S. 
196,  29  L.  ed.  158,  1  Inters.  Com.  Rep.  382, 
5  Sup.  Ct.  Rep.  826;  United  States  v.  Bailey, 
1  McLean,  240,  Fed.  Cas.  No.  14,495;  The 
Mining  Debris  Case,  9  Sawy.  497,  18  Fed. 
753. 

The  Secretary  of  War  had  no  right  to 
change  or  relocate  established  harbor  lines. 

The  pleadings  and  evidence  show  affirma- 
tively that  the  Secretary  of  War  had  no  ju- 
risdiction to  change  the  established  harbor 
lines  of  Portland. 

Cooley,  Const.  Lim.  §  406 ;  New  Jersey  R. 
d  Transp.  Co.  v.  Suydam,  17  N.  J.  L.  30. 

Montgomery  had  no  right  to  drive  piles 
or  extend  his  wharf  beyond  the  wharf  lines 
established  by  the  city  of  Portland. 

Lake  Shore  d  M.  S.  R.  Co.  v.  Ohio,  165  U. 
S.  365,  41  L.  ed.  747,  17  Sup.  Ct.  Rep.  357. 

To  regulate  the  driving  of  piles  or  the 
building  of  wharves  within  the  harbor  of 
Portland  is  within  the  police  powers  of  the 
city. 

Dubuque  v.  Stout,  32  Iowa,  84,  7  Am.  Rep. 
171;  The  W.  H.  Beamen,  45  Fed.  129;  Gush- 
ing V.  The  John  Frazer,  21  How.  187,  sub 
nom.  The  Jas.  Gray  v.  The  John  Fraser,  16 
L.  ed.  108;  Hart  v.  Albany,  9  Wend.  571, 
24  Am.  Dec.  165;  Vanderbilt  v.  Adams,  7 
Cow.  349;  A" etc  York  City  v.  Miln,  11  Pet. 
132,  138,  9  L.  ed.  659,  662;  License  Cases,  5 
How.  574,  12  L.  ed.  287 ;  Cooley  v.  Philadel- 
phia Port  Wardens,  12  How.  319,  13  L.  ed. 
1094;  Crandall  v.  Nevada,  6  Wall.  42,  18 
L.  ed.  747;  Munn  v.  Illinois,  94  U.  S.  113,  24 
L.  ed.  77;  Thorpe  v.  Rutland  d  B.  R.  Co. 
27  Vt.  149,  62  Am.  Dec.  625;  Boston  d  M. 
R,  Co.  V.  York  County  Comrs.  79  Me.  386, 
10  AU.  113. 

Said  §  12  did  not  exclude  the  jurisdiction 
of  the  state  inside  the  harbor  lines  fixed  by 
the  Secretary  in  1898. 

Veazie  v.  Moor,  14  How.  574,  14  L.  ed/ 
547. 

Montgomery's  right  to  build  a  wharf  was 
subject  to  the  provisions  of  §§  4227,  4228  of 
the  Oregon  Code. 

Gould,  Waters,  §  179;  Illinois  C.  R.  Co.  ▼. 
Illinois,  146  U.  S.  387,  36  L.  ed.  1018,  13 
Sup.  Ct.  Rep.  110;  Com.  ▼.  Alger,  61  Mass. 
53. 

The  decision  of  the  port  of  Portland  is 
binding  upon  t^e  plaintiff  in  erorr. 

28  Am.  &  Eng.  Enc.  Law,  p.  1046;  2  Dill. 
Mun.  Coi-p.  S§  832,  836. 
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The  port  of  Portland  tiaa  the  right  to  reg- 
ulate the  driving  of  piles  or  the  building  of 
wharves  inside  of  the  harbor  lines  fixed  by 
the  Secretary  in  1898. 

People  V.  Williama,  64  Cal.  499, 2  Pac.  393. 

Mr,  Tl&omAs  D.  Bambaut  also  argued 
the  cause  for  defendants  in  error. 

Mr.  Justice  Harlaa  delivered  the  opinion 
of  the  court: 

This  writ  of  error  brings  up  for  review 
the  final  decree  in  a  suit  instituted  in  one  of 
the  courts  of  Oregon  by  the  city  of  Portland 
and  port  of  Portland  against  Janies  B.  Mont- 
gomery, who  died  during  the  progress  of  the 
cause,  and  was  succeeded  as  defendant  by  his 
executrix,  the  present  plaintiff  in  error. 

The  principsd  question  in  the  case  is 
whether,  under  the  circumstances  to  be  pres- 
ently stated,  Montgomery,  as  owner  of  land 
situated  within  the  limits  of  Portland  on  the 
Willamette  river,  had  the  right  to  extend  his 
whai-ves  into  the  river  beyond  certain  har- 
bor lines  established  in  1892. 

The  city  of  Portland  was  authorized  by  its 
charter  to  regulate  the  building  of  wharves 
within  its  limits,  and  to  establish  a  line  be- 
yond which  wharves  should  not  be  built  nor 
pilef)  driven.  That  provision  was  in  force  on 
and  after  February  19th,  1891. 

By  an  act  of  the  Oregon  legislature  of 
February  18th,  1891,  the  inhabitants  of  the 
port  of  Portland  were  created  a  corporation 
"to  so  improve  the  Willamette  river  at  the 
cities  of  Portland,  East  Portland,  and  Al- 
bina,  and  the  Willamette  and  (Columbia  riv- 
ers between  said  cities  and  the  sea,  as  that 
there  shall  be  made  and  permanently  main- 
[90]tained  in  said  Willamette  river  *at  said 
cities,  and  in  the  said  Willamette  and  Co- 
lumbia rivers  between  said  cities  and  the  sea, 
a  ship  channel  of  good  and  sutTicient  width, 
and  having  a  depth  at  all  points  at  mean 
low  water,  both  at  said  cities  and  between 
said  cities  and  the  sea,  of  not  less  than  25 
feet."  And,  so  far  as  wafi  necessary  to  carry 
out  that  object,  the  corporation  was  given 
full  control  of  those  rivers  at  those  cities 
and  between  them  and  the  sea,  to  the  full  ex- 
tent that  the  state  could  grant  the  same,  and 
was  authorized  to  remove  such  obstructions 
from  them  and  erect  such  works  in  them  as 
were  found  necessary  or  convenient  in  creat- 
ing and  maintaining  the  required  channel. 
The  power  so  conferred  was  to  be  exercised 
by  a  Doard  of  commissioners.  Such  a  board 
had  been  appointed  and  organized  prior  to 
the  institution  of  this  suit. 

A  copy  of  the  act  incorporating  the  port  of 
Portland  was  sent  to  the  Secretaiy  of  War, 
"who  approved  the  same,"  and  the  work  done 
by  that  port  in  improving  the  Willamette 
and  Columbia  rivers  was  conducted  in  con- 
junction with  the  United  States  engineers  in 
charge  of  those  rivers,  and  who  acted  under 
instructions  from  the  Secretary  of  War. 
The  engineers  annually  reported  to  the  Sec- 
retary the  nature  and  amount  of  such  work. 

By  the  river  and  harbor  act  of  July  13th, 
1892,  amending  the  7th  section  of  the  river 
and  harbor  act  of  September  19th,  1890,  it 
was  provided: 
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"f  7.  That  it  shall  not  be  lawful  to  build 
any  wharf,  nier,  dolphin,  boom,  dam,  weir, 
breakwater,  bulkhead,  jetty,  or  structure  of 
any  kind  outside  established  harbor  lines,  or 
in  any  navigable  waters  of  the  United  State» 
where  no  harbor  lines  are  or  may  be  estab- 
lished, without  the  permission  of  the  Secre- 
tary of  War,  in  any  port,  roadstead,  haven^ 
harbor,  navigable  river,  or  other  waters  of 
the  United  States,  in  such  manner  as  shall 
obstruct  or  impair  navigation,  commerce,  or 
anchorage  of  said  waters ;  and  it  shall  not  be 
lawful  hereafter  to  commence  the  con- 
struction of  any  bridge,  bridge  draw, 
bridge  piers  and  abutments,  causeway, 
or  other  works  over  or  in  any  port, 
road,  roadstead,  haven,  harbor,  navigable 
river,  or  navigable  waters  of  the  United 
States,  under  any  act  of  the  legisla- 
tive assembly  *of  anjr  state,  until  the  location  [91] 
and  plan  of  such  bridge  or  other  works  have 
been  submitted  to  and  approve  by  the  Sec- 
retary of  War;  or  to  excavate  or  fill,  or  in 
any  manner  to  alter  or  modify  the  course,  lo- 
cation, condition,  or  capacity  of  [any  port, 
roadstead,  haven,  harbor,  harbor  of  refuge, 
or  inclosure  within  the  limits  of  any  breoJc- 
water,  or  of]  the  channel  of  said  navigable 
water  of  the  United  States,  unless  approved 
and  authorized  by  the  Secretary  of  War: 
Provided,  That  this  section  shall  not  apply 
to  any  bridge,  bridge  draw,  bridge  piers  and 
abutments  the  construction  of  which  has 
been  heretofore  duly  authorized  by  law,  or  be 
so  construed  as  to  authorize  the  construction 
of  any  bridge*  draw:  bridge,  bridge  piers  and 
abutments  or  other  works  under  an  act  of 
the  legislature  of  any  state,  over  or  in  any 
stream,  port,  roadstead,  haven  or  harbor,  or 
other  navigable' water  not  wholly  within  the 
limits  of  such  state."  26  Stat  at  L.  454, 
chap.  907;  27  Stat,  at  L.  88,  110,  chap.  158. 

*'|  12.  That  section  12t  of  the  river  and 
harbor  act  of  August  11,  1888,  be  amended 
and  re-enacted  so  as  to  read  as  follows : 

"Where  it  is  made  manifest  to  the  Secre- 
tary of  War  that  the  establishment  of  har- 
bor lines  is  essential  to  the  preservation  and 
protection  of  harbors,  he  may,  and  is  hereby 
authorized,  to  cause  such  lines  to  be  estab- 
lished, beyond  which  no  piers,  wharves,  bulk- 
heads, or  other  works  snail  be  extended  or 
deposits  made,  except  under  such  regulation* 
as  may  be  prescribed  from  time  to  time  by 
him;  and  any  person  who  shall  wilfully  vio- 
late the  provisions  of  this  section,  or  any 
rule  or  regulation  made  by  the  Secretary  of 
War  in  pursuance  of  this  section,  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  on  con- 
viction thereof,  shall  be  punished  by  a  fine 
not  exceeding  $1,000,  or  imprisonment  not 
exceeding  one  year,  at  the  discretion  of  the 

V'^ec.  12.  Where  It  ii  made  manifest  to  th» 
Secretary  of  War  that  the  establishment  of  bar* 
bor  lines  Is  essieutlal  to  the  preservation  and  pro- 
tection of  harbors,  he  may,  and  Is  hereby,  an- 
thorized  to  cause  such  lines  to  be  established^ 
beyond  which  no  piers  or  wharves  shall  be  ex- 
tended or  deposits  made  except  under  such  reg- 
alations  as  may  be  prescribed  from  time  to  time 
by  him."     25  SUt.  at  L.  400,  425,  chnn.  MO. 
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court,  for  each  offense."  26  Stat,  at  L.  426, 
455.  chap.  907. 
t2]  •On  the  9th  day  of  August,  1892,  the  Secre- 
tary of  War,  proceeding? — so  the  finding  of 
facts  states — under  §  12  of  the  act  of  1800, 
caused  certain  harhor  lines  to  be  established 
in  the  Willamette  river  within  the  limits  of 
Portland.  And  by  an  ordinance  adopted  De- 
cember 12th,  1892,  the  common  council  of 
the  city  adopted  as  its  wharf  lines  the  bar- 
tmr  lines  so  established. 

On  or  about  May  21st,  1898,  Montgomery 
applied  to  the  Secretary  of  War  to  have  the 
above  harbor  lines  relocated  or  located  far- 
ther out  in  front  of  certain  water  lots  be- 
longing to  him,  his  complaint  being  that,  as 
established  in  1892,  those  lines  were  too  far 
inland.    By  order  of  the  Secretary  a  public 
hearing  was   had   on   this   application.    A 
number  of  the  leading  business  men  of  Port- 
land attended  and  made  protests  against  the 
proposed    relocation.    An    account  of   this 
nteeting.  with  all  the  papers  relating  to  it, 
was  sent  to  the  chief  of  engineers,  who  made 
a  report  to  the  Secretary  of  War  favorable 
to    l^tontgomery's  application.    A  map   ac- 
•eompani^  that  report  showing  the  proposed 
new    line.     Under   date  of   September   23d, 
1898,  Mr.  Meiklejohn,  Acting  Secretary  of 
War,  approved    Montgomery's    application, 
and  assented  to  the  proposed  change  or  relo- 
cation of  the  harbor  line. 

Having  been  notified  by  the  local  United 
States  engineer  that  the  War  Department 
had  approved  the  new  line,  Montgomery  be- 
gan the  construction  of  a  wharf  by  the  driv- 
ing of  piles  partly  outside  of  the  line  of  1892 
and  in  front  of  his  lots,  but  wholly  inside  of 
the  relocated  line  as  indicated  on  the  above 
niap.  He  did  not  drive  any  piles  or  place 
any  obstruction  in  the  river  outside  of  the 
relocated  line. 

On  or  about  November  2d,  1898,  the  board 
of  commisftioners  of  the  port  took  official  ac- 
tion about  the  new  line  and  Montgomery's 
eon.«truction  of  wharves  beyond  the  line  of 
1892.  ,They  declared  of  record  that  the  ex- 
tension of  wharves  into  the  river  outside  of 
the  line  of  1892  would  greatly  damage  the 
port  and  its  shipping  interests,  and  they  or- 
dered Montgomery  and  those  acting  under 
him  to  cease  the  construction  of  any  wharf 
beyond  that  line  and  at  once  to  remove  any 
piling  or  other  obstruction  that  he  may  have 
placed  in  the  river  in  front  of  his  property 
{93]  and  ^beyond  such  wharf  line.  Subsequently, 
on  November  23d,  1898,  the  port  conmiission- 
ers  took  further  action,  and  declared  that 
the  wharf  proposed  by  said  Montgomery 
would  interfere  with  the  navigation  of  the 
river  by  creating  shoal  places  in  ite  now  nav- 
igable waters,  and  obstruct  the  work  of  mak- 
ing and  maintaining  a  channel  in  the  river 
25  feet  in  depth,  as  provided  for  in  the  act 
incorporating  the  port  of  Portland. 

Of  this  action  by  the  local  authorities 
Montgomery  and  those  in  his  employment 
were  notified  in  writing. 

The  suit  was  brought  to  prevent  the  con- 
tinuance of  the  work  upon  which  Montgom- 
ery entered  The  defendant  resisted  the  re- 
lief asked,  and  insisted  that  the  action  of  the 
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Secretary  of  War  gave  him  complete  author- 
ity to  proceed  despite  any  objections  urged 
by  the  city  and  port  of  Portland.  The  de- 
fense was  sustained  by  a  decree  of  the  court 
•of  original  jurisdiction,  and  the  bill  was  dis- 
missed. But  that  decree  was  reversed  by 
the  supreme  court  of  Oregon,  its  conclusions 
of  law  being:  That  the  wharf  lines  estab- 
lished on  the  12th  day  of  December,  1892, 
were  then,  and  ever  since  have  been,  tlie  le- 
gal and  authorized  wharf  lines  of  the  port 
of  Portland ;  and  that  the  respondent  had  no 
right  to  drive  piles  or  extend  any  wharf  be- 
yond the  wharf  lines  so  established.  The 
respondent,  her  attorneys,  agents,  servants, 
and  employees  were,  by  final  order,  enjoined 
from  driving  piles  or  putting  any  structure 
in  the  river  outside  of  the  wharf  lines  so  es- 
tablished, and  commanded  te  remove  all 
piles  driven  or  structures  of  any  description 
erected  therein,  beyond  said  wharf  lines. 
Portland  v.  Montgomery,  38  Or.  215,  62  Pac. 
755. 

This  case  cannot  be  distinguished  in  prin- 
ciple from  Cummings  v.  Chicago,  188  U.  S. 
410,  ante,  525,  23  Sup.  Ct.  Rep.  472,  decided 
at  the  present  term.  In  that  case  it  ap- 
peared that  the  Secretery  of  War,  proceed- 
ing •under  the  act  of  September  19th,  1890,[lO4] 
and  other  legislation  of  Congi-ess,  had  given 
his  assent  to  the  rebuilding  of  a  certain  dock 
in  Calumet  river,  within  the  limits  of  Chi- 
cago; which  river,  being  one  of  the  navigable 
waters  of  the  United  States,  had  been  sur- 
veyed by  the  direction  of  the  government, 
and  for  its  improvement  Congress  had  made 
appropriations  from  time  to  time.  When 
that  action  was  commenced  there  was  in 
force  an  ordinance  of  the  city  of  Chicago,  en- 
acted under  the  authority  of  the  state,  for- 
bidding the  construction  of  any  pier,  dock, 
or  other  structure  in  navigable  waters  with- 
in the  limite  of  that  citj^  without  first  ob- 
taining a  permit  from  ite  department  of  pub- 
lic works.  And  the  question  was  whether, 
under  the  acts  of  Congress,  including  that  of 
1890,  the  above  ordinance  was  of  any  avail 
as  against  the*  permit  of  the  Secretery. 

The  contention  of  the  plaintiff  was  that 
Congress,  by  its  appropriations  for  the  im- 
provement of  Caliunet  river,  had  teken  such 
complete  possession  of  that  stream  as  te  de- 
prive the  local  authorities  of  all  power  in  re- 
spect of  the  building  or  maintenance  of 
structures  in  that  river.  In  determining 
that  question  the  court  took  inte  considera- 
tion various  enactmente,  including  the  10th 
section  of  the  river  and  harbor  act  of  March 
3d,  1899,  chap.  425  (passed  after  the  present 
suit  was  brought),  as  follows:  "That  the 
creation  of  any  obstruction  not  affirmatively 
authorized  by  Congress,  to  the  navigable 
capacity  of  any  of  the  waters  of  the  United 
States,  is  hereby  prohibited ;  and  it  shall  not 
be  lawful  to  build  or  commence  the  building 
of  any  wharf,  pier,  dolphin,  boom,  weir, 
breakwater,  bulkhead,  jetty,  or  other  struc- 
tures in  any  port,  roadstead,  haven,  harbor, 
canal,  navigable  river,  or  other  water  of  the 
United  Stetes,  outeide  esteblished  harbor 
lines,  or  where  no  harbor  lines  have  been  es- 
teblished, except  on  plans  recommended  by 
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the  chief  of  engineers  and  authorized  by  the 
Secretary  of  War ;  and  it  shall  not  be  lawful 
to  excavate  or  fill,  or  in  any  manner  to  alter 
or  modify  the  course,  location,  condition,  or 
capacity  of,  any  port,  roadstead,  haven,  har- 
bor, canal,  kike,  harbor  or  refuge,  or  indoa- 
ure  within  the  limits  of  any  breakwater,  or 
of  the  channel  of  any  navigable  water  of  the 
United  States,  unless  the  work  has  been  rec- 

[105]ommended  by  the  *chief  of  engineers  and  au- 
thorized by  the  Secretary  of  War  prior  to 
beginning  the  same."  30  Stat,  at  L.  1121, 
1151,  U.  S.  Comp.  Stat.  1901,  p.  3541. 

In  that  case  we  recognized  tlie  doctrine  as 
long  established  that  the  authority  of  a  state 
over  navigable  waters  entirely  within  its 
limits  was  plenary,  subject  only  to  such  ac- 
tion as  Congress  may  take  in  execution  of  its 
power  under  the  Constitution  to  regulate 
commerce  among  the  several  states.  After 
referring  to  Lake  Shore  d  M.  8,  R,  Co.  v. 
Ohio  (1897)  105  U.  S.  365,  366,  368,  41  L. 
cd.  747,  748,  17  Sup.  Ct.  Rep.  357,  we  said 
that  if  Congress  had  intended  by  its  legisla- 
tion, prior  to  that  decision,  "to  assert  the 
power  to  take  under  national  control,  for 
every  purpose,  and 'to  the  fullest  possible  ex- 
tent, the  erection  of  structures  in  the  navi- 
gable waters  of  the  United  States  that  were 
wholly  within  the  limits  of  the  respective 
states,  and  to  supersede  entirely  the  authori- 
ty which  the  states,  in  the  absence  of  any  ac- 
tion by  Congress,  have  in  such  matters,  such 
a  radical  departure  from  the  previous  policy 
of  the  government  would  have  been  manifest- 
ed by  plear  and  explicit  language.  In  the 
absence  of  such  language  it  should  not  be  as- 
sumed that  any  such  departure  was  intend- 
ed. We  do  not  overlook  the  long-settled 
J>rinciple  that  the  power  of  Congress  to  regu- 
ate  commerce  among  the  states  'is  complete 
in  itself,  may  be  exercised  to  its  utmost  ex- 
tent, and  acknowledges  no  limitations  other 
than  are  prescribed  in  the  Constitution.' 
Oihbona  v.  Ogden,  9  Wheat.  1,  196,  6  L.  ed. 
23,  70;  Broicn  v.  Maryland,  12  Wheat  419, 
446,  6  L.  ed.  678,  688;  Brovm  ▼.  Houaton, 
114  U.  S.  630,  29  L.  ed.  260,  6  Sup.  Ct.  Rep. 
1091.  But  we  will  not  at  this  time  make 
any  declaration  of  opinion  as  to  the  full 
scope  of  this  power,  or  as  to  the  extent  to 
which  Congress  may  go  in  the  matter  of  the 
erection,  or  authorizing  the  erection,  of  docks 
and  like  structures  in  navigable  waters  that 
are  entirely  within  the  territorial  limits  of 
the  several  states.  Whether  Congress  may, 
against  or  without  the  expressed  will  of  a 
sUkte,  give  affirmative  authority  to  private 
parties  to  erect  structures  in  such  waters,  it 
IS  not  necessary  in  this  case  to  decide.  It 
is  only  necessary  to  say  that  the  act  of  1899 
does  not  manifest  the  purpose  of  Congress  to 
go  to  that  extent  under  the  power  to  regu- 
late foreign  and  interstate  commerce  and 
thereby  to  supersede  the  original  authority 
of  the  states.    The  effect  of  that  act,  reason- 

[106]  ably  interpreted,  is  to  make  the  erection  *of  a 
structure  m  a  navigable  river,  within  the 
limits  of  a  state,  depend  upon  the  concurrent 
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or  joint  assent  of  both  the  national  govern- 
ment and  the  state  government.  The  Score- 
tary  of  War,  acting  under  the  authority  con- 
ferred by  Congress,  may  assei^  to  the  eree^ 
tion  by  private  parties  of  such  a  structure.. 
Without  such  assent  the  structure  cannot  be- 
erected  by  them.  But  under  existing  legis- 
lation they  must,  before  proceeding  under 
such  an  authority,  obtain  also  the  assent  of 
the  state  acting  by  its  constituted  agencies.'* 

There  is  nothing  in  the  present  case  to  dis- 
tinguish it  from  the  Cumminga  Case.  While 
fi  12  of  the  act  of  1890  forbade  the  construc- 
tion or  extension  of  piers,  wharves,  bulk- 
heads, or  other  works,  beyond  the  harbor 
lines  established  under  the  direction  of  the 
Secretary  of  War,  in  navigable  waters  of  the 
United  States,  "except  under  such  regula- 
tions as  may  be  prescribed  from  time  to  time 
by  him,"  it  does  not  follow  that  Congress  in- 
tended in  such  matters  to  disregard  alto- 
gether the  wishes  of  the  local  authorities* 
Its  general  legislation  so  far  means  notbinir 
more  than  that  the  reg^ations  established 
by  the  Secretary  in  respect  of  waters,  the 
navigation  and  commerce  upon  which  may 
be  regulated  by  Congress,  shall  not  be  disre- 
garded even  by  the  states.  Congress  ha» 
not,  however,  indicated  its  purpose  to  wholly 
ignore  the  original  power  of  the  states  to^ 
regulate  the  tise  of  navigable  waters  entirely 
within  their  respective  limits.  Upon 
the  authority,  then,  of  Cumtninga  v. 
Chicago,  and  the  cases  therein  cited  — 
to  which  we  may  add  Willamette 
Iron  Bridge  Co,  v..  Hatch,  125  U.  S. 
1,  31  L.  ed.  629,  8  Sup.  Ct.  Rep.  811  — 
we  hold  that,  under  existing  enactments,  the 
right  of  private  persons  to  erect  structures 
in  a  navigable  water  of  the  United  States 
that  is  entirely  within  the  limits  of  a  state 
cannot  be  said  to  be  complete  and  absolute 
without  the  concurrent  or  joint  assent  of 
both  the  general  and  state  governments.  Of 
course,  the  right  of  the  government  to  erect 
public  structures  in  a  navigable  water  of  the 
United  States  rests  upon  different  grounds. 

In  this  view  it  is  unnecessary  to  consider 
the  general  question  discussed  at  the  bar 
whether  Congress  has  or  not,  by  some  of  its 
enactments  relating  to  structures  in  naviga- 
ble waters,  committed  to  the  Secretary  of 
War  the  determination  of  matters  *that  are[107I 
legislative  in  their  nature,  and  which,  under 
the  Constitution,  could  only  be  determined, 
in  the  first  instance,  by  Congress^  It  is  suffi- 
cient now  to  say  that  the  legislation  upon 
which  the  defendant  relies  to  justify  the  con- 
struction of  the  works  in  question  does  not^ 
when  reasonably  interpreted,  indicate  any 
purpose  upon  the  part  of  Congress  to  assume 
such  complete  and  absolute  control  of  the 
navigable  waters  of  the  United  States  as 
will  make  of  no  avail  tiie  action  of  the  statea 
in  respect  of  the  erection  by  private  parties 
of  structures  in  waters  wholly  within  their 
respective  limits. 

The  judgment  of  the  Supreme  Court  of 
Oregon  ie  affirmed, 
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BOARD  OF  COMMISSIONERS  OF 
WILKES  COUNTY  and  John  H.  Johnson, 
^eriff  and  Ex  Officio  Treasurer  of  Wilkes 
County,  Petitioners, 

V. 

W.  N.  COLER  &  COMPANY. 

(See  8.  C  Reporter's  ed.  107-116.) 

Railioay  aid — authority  of  county  to  sub- 
scrile  to  capital  stock, 

Aaj  coanty  near  or  through  which  a  railroad 
mnnlng  via  Salem  and  Winston,  North  Caro- 
lina, in  the  direction  of  some  point  in  the 
northwestern  boundary  line  of  that  state, 
might  pass,  was  authorized  to  talce,  and  pay 
for  in  county  bonds,  capital  stock  of  the 
Northwestern  North  Carolina  Railroad  Com- 
pany, by  the  North  Carolina  Ordinance  of 
March  8,  1868,  incorporating  such  company 
for  the  purpose  of  constructing  a  line  via 
Salem  and  Winston  "to  some  point  In  the 
northwestern  boundary  line  of  the  state,  to  be 
hereafter  determined,'*  and  proTlding  that 
counties  subsuiblng  stock  to  such  company 
should  dc  so  in  the  same  manner  and  subject 
to  the  same  restrictions  as  were  prescribed 
by  N.  C.  Laws  1852,  chap.  136,  which  em- 
powered any  county  near  or  through  which 
the  railroad  incorporated  by  that  act  should 
pass  to  subscribe  for  its  stoclc,  payable  in 
county  bonds. 

[No.  247.] 

Argued  April  17,  20,  1909,    Decided  May  18, 

1909, 

ON  WRIT  OF  CERTIORARI  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Fourth  Circuit  to  review  a  judgment  which 
aifinned  a  judgment  of  the  Circuit  Court  for 
the  Western  District  of  North  Carolina  es- 
tablishing the  validity  of  certain  county 
bonds  issued  in  aid  of  railway  construction. 
Affirmed, 

Sec  same  case  below,  51  C.  C.  A.  309,  113 
Fed.  725. 

The  facts  are  stated  in  the  opinion. 

Mr,  A.  C.  Avery  argued  the  cause  and 
filed  a  brief  for  petitioners: 

The  settled  line  of  decisions  of  the  su- 
preme court  of  North  Carolina  prior  to  Oc- 
tober 1,  1889,  when  the  Wilkes  county  bonds 
were  issued,  is  in  accord  with  the  ruling  in 
Buncombe  County  v.  Payne,  123  N.  C.  432, 
31  S.  E.  711,  that  a  general  act  purportig 
to  authorize  ''any  and  all  counties  to  issue 
bonds  would  be  invalid  because  of  failure  to 
{HTovide  for  levying  a  special  tax." 

Galloway  v.  JenJcins,  63  N.  C.  151 ;  Herring 
Y,  Dixon,  122  N.  C.  420,  29  S.  E.  368 ;  State 
em  rel,  Tate  v.  Haywood  County,  122  N.  C. 
812,  30  S.  E.  352. 

Construing  its  own  laws,  the  supreme 
court  of  the  state  has  differentiated  the  case 
of  Wilkes  county  and  the  power  of  Wilkes 
county  from  that  of  Forsyth  county.  Under 
the  established  rule,  the  Federal  court  must 

Note. — On  the  validity  of  honda  in  aid  of 
railroads — see  note  to  Sutliff  ▼.  Lake  County 
Comrs.  37  L.  ed.  U.  S.  145;  Cantillon  v.  Du- 
buqne  ft  N.  W.  R.  Co.  (Iowa)  5  L.  B.  A.  726. 
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lean  towards  that  construction  and  assume 
that  it  is  correct,  until  it  satisfactorily  ap- 
pears that  its  conclusions  are  not  well 
founded. 

Claiborne  County  v.  Brooks,  111  U.  S.  400,. 
28  L.  ed.  470,  4  Sup.  Ct.  Rep.  489;  Burgess 
V.  Seligman,  107  U.  S.  20,  27  L.  ed.  359,  2 
Sup.  Ct.  Rep.  10. 

In  doubtful  cases  of  construction,  the  Su- . 
preme  Court   has  been  influenced,  as  have 
other  appellate  courts,  by  the  fact  that  the- 
legislature  of  a  state  placed  a  given  construc- 
tion upon  a  statute  of  said  state. 

Jarrolt  v.  Moberly,  103  U.  S.  580,  26  L. 
ed.  492;  Opinion  of  the  Judges,  114  N.  C. 
925. 

The  reference  to  the  charter  of  the  Atlan- 
tic ft  North  Carolina  Railroad  Company 
operated  to  confer  power  to  subscribe  only 
on  the  counties  specifically  mentioned  ih  the 
charter,  Forsyth  and  Surry.  Wilkes  was 
not  mentioned,  and  was  not  therefore  made- 
the  donee  of  such  power. 

Wilkes  County  v.  Call,  123  N.  C.  316,. 
44  L.  R.  A.  252,  31  S.  E.  481. 

Under  a  settled  line  of  decisions  of  the 
supreme  court  of  North  Carolina  the  word 
"near**  is  held  to  be  too  indefinite  as  a  de- 
scriptive term  to  fix  and  determine  location 
of  a  boundary  line.  It  follows  inevitably^ 
that  the  word  cannot  fix  the  location  of  a 
county  or  class  of  counties  referred  to  in  a. 
statute. 

Cansler  ▼.  Fite,  50  N.  C.  (5  Jones  L.)  424; 
Mizell  V.  Simmons,  79  N.  C.  182. 

Mr,  John  F.  Dillon  argued  the  cause,, 
and,  with  Messrs.  Harry  Hubbard,  John  M, 
Dillon,  and  Charles  Price,  filed  a  brief  for 
respondents:' 

The  ordinance  enacted  by  the  Constitu* 
tional  Convention  of  the  State  of  North  Car-^ 
olina,  March  9,  1868,  entitled  "An  Ordinance 
to  Incorporate  the  Northwestern  North  Car- 
olina Railroad  Company,**  gave  per  se,  clear 
and  complete  authority  to  issue  the  bonds  in 
question.    - 

Hill  V.  Forsythe  County,  67  N.  C.  367; 
Belo  V.  Forsythe  County,  76  N.  C.  489. 

The  county  of  Wilkes,  having  assented  to 
the  location  of  the  road,  and  having  voted 
bonds  in  aid  of  the  company  whose  road  was- 
thus  to  be  constructed,  and  was  actually^ 
constructed,  could  not  for  one  moment  be 
heard  in  this  court  or  any  other  to  allege 
that  the  definite  location  of  the  road  was  not 
authorized. 

Tulare  Irrig.  Dist,  ▼.  Shepard,  185  U.  S- 
1,  46  L.  ed.  773,  22  Sup.  Ct.  Rep.  531. 

If  there  was,  in  fact,  l^slative  or  legal 
authority  for  the  issue  of  bonds,  it  is  im- 
material that  the  bonds  recite  another  legis- 
lative act  which  did  not  give  such  authority. 

Wilkes  County  v.  Coler,  180  U.  S.  506,  45- 
L.  ed.  642,  21  Sup.  Ct.  Rep.  458;  Anderson 
County  V.  Beal,  113  U.  S.  227,  28  L.  ed.  966,. 
5  Sup.  Ct.  Rep.  433;  Dill.  Mun.  Corp.  4th 
ed.  §  523;  Knox  County  v.  Ninth  Nat,  Bank,. 
147  U.  S.  91,  37  L.  ed  93,  13  Sup.  Ct.  Rep. 
267 ;  Cairo  v.  Zone,  149  U.  S.  122,  37  L.  ed. 
673,  13  Sup.  Ct  Rep.  803;  Evansville  v. 
Dennett,  161  U.  £  434,  40  L.  ed.  760,  16  Sup. 
a.  Rep.  613. 
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delivered  the  opinion 


Mr.  Justice 
of  the  court: 

This  is  an  action  against  Wilkes  county, 
{108]  North  Carolina,  ^upcm  certain  bonds,  eadi 
recitinjOf  that  it  was  issued  in  payment  of  the 
Bubscnption  l^  that  county  to  the  capital 
stock  of  the  Northwestern  North  Carolina 
Railroad  Company,  "bv  authority  of  an  act 
of  the  general  assembly  of  North  Carolina, 
ratified  the  20th  day  of  February  A.  d.  1879, 
entitled  'An  Act  to  Amend  the  Charter  of 
the  Northwestern  North  Carolina  Railroad 
for  the  Construction  of  a  Second  Division 
irom  the  Towns  of  Winston  and  Salem,  in 
Forsyth  County,  up  the  Yadkin  Valley,  hv 
Wilkesboro.  to  Patterson's  Factory,  Caldwell 
•County,'  and  authorized  by  a  vote  of  a  ma- 
jority of  the  qualified  voters  of  Wilkes 
-county,  by  an  election  regularly  held  for  that 
purpose  on  the  6th  day  of  November  A.  D. 
1888,  and  by  an  order  of  the  board  of  com- 
missioncrs  of  Wilkes  county  made  on  the  Ist 
<iay  of  April  A.  D.  1889." 

Color  &  Co.,  holders  of  some  of  the  bonds, 
obtained  a  judgment  against  the  county  in 
the  circuit  court.  The  case  was  then  carried 
to  the  circuit  court  of  appeals,  which  certi- 
fied certain  questions  to  this  court  under  the 
judiciary  act  of  March  3d,  1891,  chap.  617 
(20  Stat,  at  L.  826,  U.  S.  Comp.  Stat.  p. 
547).  Those  questions  were  answered,  and, 
the  answers  having  been  certified  to  the  court 
below,  the  case  was  finally  tried,  resulting  in 
the  affirmance  of  the  judgment  against  the 
-county.  Wilkes  County  v.  Coler,  180  U.  S. 
500,  45  I^  ed.  042,  21  Sup.  Ct.  Rep.  468,  51 
C.  C.  A.  300,  113  Fed.  725.  It  U  now  here 
on  ^rit  of  certiorari  sued  out  by  Wilkes 
-county. 

The  facts  out  of  which  this  litigation  arose 

are  fully  set  forth  in  the  former  opinion. 

It  is  necessary  to  restate  some  of  them  as 

ivell  as  to  recall  the  points  heretofore  decid- 

•ed. 

It  appears  that  the  principal  question  in 
the  case,  when  formerly  here,  was  as  to  the 
effect  of  the  recitals  in  the  bonds. 

The  plaintiffs  contended  that,  being  bona 
fide  holders,  they  were  entitled  to  assume 
that  there  had  been  a  compliance  with  all 
the  provisions  of  the  act  of  February  20th, 
1879,  upon  the  authority  of  which  the  bonds 
purported  to  have  been  issued. 

The  defendant  contended  that,  as  the  jour- 
nals of  the  respective  houses  of  the  legisla- 
ture did  not  snow  that  the  yeas  and  nays 
were  entered  on  the  second  and  third  read- 
ings of  the  bill  subsequently  published  as  the 
act  of  February  20th,  1879,  that  act  was 
void  under  §  14  of  article  2  of  the  State  Con- 
(lOOjstitution,  'providing  that  ''no  law  shall  be 
passed  ...  to  impose  any  tax  upon  the 
people  of  the  state,  or  to  allow  the  counties, 
cities,  or  towns  to  do  so,  unless  the  bill  for 
the  purpose  shall  have  been  read  three  sev- 
eral times  in  each  house  of  the  general  as- 
sembly, and  passed  three  several  readings, 
which  readings  shall  have  been  on  three  dif- 
ferent days,  and  agreed  to  by  each  house  re- 
spectively, and  unless  the  yeas  and  nays  on 
the  second  aiid  third  readings  of  the  bill 
<%hall  have  been  entered  on  the  journal." 
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This  contention  of  the  county  was  sup- 
ported by  several  decisions  of  the  supremt 
court  of  North  Carolina  that  are  referred  to 
in  our  former  opinion ;  and  one  of  the  ques- 
tions propoundcKi  to  this  court  was  whether 
the  circuit  court  should  accept  those  deci- 
sions as  controlling  in  respect  of  the  alle^ied 
invalidity  of  the  act  of  1879.  That  Question 
was  answered  in  the  affirmative,  this  court 
being  of  opinion  that,  as  matter  of  propriety 
and  right,  the  decision  of  the  state  court  on 
the  question  as  to  what  is  a  law  of  the  state 
was  Dinding  upon  the  courts  of  the  United 
States.  180  U.  S.  506,  526,  45  L.  ed.  642, 
653,  21  Sup.  Ct.  Rep.  458.. 

That  answer,  of  course,  eliminated  from 
the  case  the  act  of  1879  as  giving  authority 
to  issue  the  bonds  in  suit ;  and  it,  therefore, 
became  necessary  to  inquire  whether  such 
authority  could  be  found  elsewhere  in  the 
legislation  of  the  state, — ^this  court  being  of 
opinion  that  the  invalidity  of  the  act  of 
1879,  as  conferring  power  to  issue  the  bonds, 
did  not  estop  holders  of  bonds  from  showing 
that  there  was  in  fact  ample  authority  to 
issue  them. 

It  was  insisted  that  sufficient  authoritr 
was  to  be  found  in  the  ordinance  of  March 
8th,  1868,  passed  by  the  convention  that  as- 
sembled at  Raleigh,  North  Carolina,  on  Jan- 
uary 14th,  1868,  for  the  purpose  of  framing 
a  constitution  for  that  state. 

By  that  ordinance,  which  took  effect  from 
its  passage,  it  was  provided:  "That  for  the 
purpose  of  constructing  a  railroad  of  one  or 
more  tracks,  from  some  point  on  the  North 
Carolina  Railroad,  between  the  town  of 
Greensboro,  in  Guilford  county,  and  the  town 
of  Lexington,  in  Davidson  county,  running 
by  way  of  Salem  and  Winston,  m  Forsyth 
county,  to  some  point  in  the  northwestern 
boundary  line  of  the  state,  to  *be  hereafter[l]0] 
determined,  a  company  is  hereby  incorporat- 
ed under  the  name  and  style  of  the  North- 
western North  Carolina  Railroad  Company, 
with  a  capital  stock  of  two  millions  of  dol- 
lars, which  shall  have  a  corporate  existence 
as  a  body  politic  for  the  space  of  ninety-nine 
years.  .  .  .  I  1.  .  .  .  That  the  cap- 
ital stock  of  said  company  may  be  created  ij 
subscriptions  on  the  part  of  individuals,  cor- 
porations, and  counties,  in  shares  of  $100. 
§  2.  .  .  .  That,  after  the  organization  of 
said  company  and  the  election  of  the  presi- 
dent and  other  necessary  officers,  the  officers 
so  elected  shall  proceed,  under  the  advice  of 
the  directors,  to  locate  the  eastern  terminus 
of  the  Northwestern  North  Carolina  Rail- 
road, and  shall  proceed  to  construct  said 
road,  with  one  or  more  tracks,  as  speedily 
as  practicable,  in  sections  of  5  miles  each,  to 
the  towns  of  Winston  and  Salem  in  Forsyth 
county,  which  portion  of  said  railroad,  when 
completed,  shall  constitute  its  first  division: 
Provided,  That  if  the  distance  from  the  near- 
est section  to  the  towns  of  Winston  and  Sa- 
lem be  less  than  5  miles,  the  same  shall  be 
considered  a  section.  |  5.  .  .  .  That 
the  stockholders  of  said  company  may  pay 
the  stock  subscribed  by  them  either  in  mon- 
ey, labor,  or  material  for  constructing  said 
road,  as  the  board  of  directors  may  deter^ 
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mine,  and  that  all  counties  or  towns  sub- 
scribing stock  to  said  company  shall  do  so 
in  the  same  manner  and  under  the  same 
rales,  regulations,  and  restrictions  as  are  set 
forth  and  prescribed  in  the  act  incorporating 
the  North  Carolina  &  Atlantic  Railroad 
Company  [Atlantic  &  North  Carolina  Rail- 
road Company],  for  the  government  of  such 
towns  and  counties  as  are  now  allowed  to 
subscribe  to  the  capital  stock  of  said  com- 
pany. I  12.  .  .  .  That  the  company 
shall  have  power  to  construct  branches  of 
•aid  road,  one  of  which  shall  run  from  the 
towns  of  Winston  and  Salem  by  way  of 
Mount  Airy,  in  Surry  county,  to  the  line 
of  the  state  of  Virginia."    §  13. 

The  act  incorporating  the  Atlantic  & 
North  Carolina  Railroad  Company,  referred 
to  in  the  ordinance  6f  1868,  was  passed  in 
1852.  N.  C.  Laws  1852,  pp.  484,  499.  By  § 
33  of  that  act  it  was  made  ^'lawful  for  any 
incorporated  town  or  county  near  or  through 
11] which  said  railroad  may  pass  to  'subscribe 
for  such  an  amount  of  stock  in  said  company 
as  they  shall  be  authorized  to  do  by  the  in- 
habitants of  said  town  or  the  citizens  of  said 
county,  in  manner  and  form  as  hereinafter 
m-ovided."  By  §  35  it  was  provided  "that 
u,  upon  the  return  of  such  constable,  .  .  . 
it  shall  appear  that  a  majority  of  the  quali- 
fied voters  of  such  town,  and  by  the  return 
of  the  sheriff  that  a  majority  of  the  quali- 
fied voters  of  such  counfy,  voting  upon  the 
question  are  in  favor  of  the  subscription,  the 
corporate  authorities  of  such  town,  and  the 
justices  of  such  county,  shall  appoint  an 
agent  to  make  the  subscription  in  behalf  of 
such  tovra  and  county,  to  be  paid  for  in  the 
bonds  of  such  town  and  county  and  on  such 
time  as  shall  be  agreed  on  by  said  town  offi- 
cers and  the  Justices  of  such  county."  N.  C. 
Laws  1852,  chap.  136.. 

After  referring  to  certain  decisions  of  the 
supreme  court  of  North  Carolina,  relating  to 
the  ordinance  of  1868, — particularly  HiU  y. 
Forspihe  County,  67  N.  C.  367,  and  Belo  v. 
Foraythe  County,  76  N.  C.  489, — ^we  said: 
^t  results  that  when  the  bonds  here  in  ques- 
tion were  issued  in  1889,  it  was  the  law  of 
North  Carolina  that  the  ordinance  of  1868, 
.  constituting  the  charter  of  the  Northwest- 
em  North  Carolina  Railroad  Company,  was 
not  superseded  by  the  Constitution  of  1868, 
but  was  in  force  and  therefore  |^ave  power  to 
counties  embraced  by  its  provtaiona  to  take 
stock  in  that  company  and  pay  for  it  in 
county  bonds  just  as  Forsyth  coimty  had 
done."  180  U.  S.  529.  46  L.  ed.  654,  21  Sup. 
Ct  Rep.  467. 

Another  principle  announced  in  our  form- 
er opinion  was  that  the  rights  of  the  parties 
were  to  be  determined  by  the  law  of  the 
state  as  it  was  declared  by  the  state  court 
to  be  at  the  time  the  bonds  were  issued  in 
the  name  of  the  county  and  put  upon  the 
inarket. 

As  indicating  some  of  the  points  left  un- 
decided, we  make  this  extract  from  our  opin- 
ion: 

"We  have  referred  fully  to  the  Hill  and 
Belo  Caaea  because  of  the  earnest  contention 
of  learned  counsel  that  /under  the  law  of 
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North  Carolina,  as  declared  in  those  cases 
before  the  bonds  in  ijuestion  were  made,  the 
ordinance  of  1868,  without  the  aid  of  subse- 
quent legislation,  gave  full  power  to  Wilkes 
county  to  issue  such  bonds.  This  view  sug- 
gests various  questions  as  to  the  *scope  andl[118] 
efTect  of  that  ordinance.  Assuming,  as  we 
must,  that  the  Belo  and  Hill  Caaea,  held  that 
the  ordinance  of  1868  remained  in  force 
after  the  adoption  of  the  Constitution,  did 
the  general  power  given  by  that  ordinance  to 
the  Northwestern  Railroad  Company  to  con- 
struct a  railroad  from  it»  eastern  terminus, 
'rimning  by  way  of  Salem  and  Winston,  in 
Forsyth  county,  to  aome  point  in  the  north- 
western boundary  line  of  the  state,  to  be 
hereafter  determined*  invest  Wilkes  county 
with  authority  to  subscribe  to  the  stock  of 
the  company  and  to  issue  bonds  in  payment 
of  such  subscription?  Was  Wilkes  county 
in  the  same  category  with  Forsyth  county? 
Was  the  route  of  the  road  northwest 
of  Salem  and  Winston  to  some  point 
in  the  northwestern  boundary  line  of 
the  state  to  be  determined  by  the  leg- 
islature or  by  the  company?  If  by  the  leg- 
islature, was  that  route  ever  determin^ 
otherwise  than  by  the  act  of  1879,  which  has 
been  adjudged  never  to  have  become  a  law  of 
the  state?  Did  Wilkes  county  have  author- 
ity, under  the  ordinance  of  1868  alone,  to 
aid,  by  a  subscription  of  stock  and  bonds, 
the  construction  of  the  second  division  of  the 
road  referred  to  in  the  act  of  1879,  extend- 
ing from  the  towns  of  Winston  and  Salem, 
up  the  valley  of  the  Yadkin  by  way  of 
Jonesville  and  Wilkesboro,  in  the  coimty  of 
Wilkes,  to  Patterson's  Factory,  in  the  coun- 
ty of  Caldwell?  These  are  matters  about 
which  we  do  not  feel  disposed  to  express  an 
opinion  under  the  very  general  and  indefinite 
questions  certified  from  the  circuit  court  of 
appeals.  Nor  do  we  deem  it  proper  to  ex- 
press any  opinion  as  to  the  scope  and  the  ef- 
fect upon  the 'rights  of  the  parties  of  §| 
1990,  1997,  1998,  and  1999  of  the  Code  of 
North  Carolina.  The  certified  questions  do 
not  directly  or  explicitly  relate  to  any  ques- 
tion arising  under  those  sections  of  the 
Code;  and  it  is  not  appropriate  that  this 
court  should,  under  the  questions  certified, 
consider  and  determine  the  entire  merits  of 
the  case."  180  U.  S.  532,  46  L.  ed.  665.  21 
Sup.  Ct.  Rep.  408. 

That  the  qualified  voters  of  Wilkes  county 
gave  their  sanction  to  a  subscription  to  the 
capital  stock  of  the  Northwestern  North 
Carolina  Railroad  Company ;  that  the  bonda 
in  suit  are  part  of  those  issued  in  payment 
of  such  subscription;  that  stock  was  issued 
to  the  county  to  the  full  amount  subscribed : 
that  *the  road  desired  by  the  people  of  the[113I 
county  was  constructed  and  is  ^n  operation ; 
that  for  many  years  the  county  paioi  interest 
upon  the  bonds;  and  that  the  plaintiff  pur- 
chased the  bonds  in  suit  for  value  and  in 
good  faith;  these  propositions  are  not  dis- 
puted. However  strongly  these  facts  appeal 
to  every  one's  sense  of  right  and  justice,  they 
do  not  estop  the  county  from  raising  the 
question  of  its  power  to  have  made  the  sub- 
scription and  issued  the  bonds  in  question. 
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We  repeat  what  was  said  in  the  former  opin- 
ion,— indeed,  what  had  been  held  in  many 
previous  decisions, — that,  if  there  was  an  ab- 
solute want  of  power  to  issue  the  bonds  in 
question,  every  purchaser  of  them  was 
charged,  in  law,  with  notice  of  that  fact,  and 
could  not  look  to  the  county  in  whose  name 
they  were  ^issued.  iSuch  power  could  not  be 
created  by  mere  recitals  in  the  bonds. 

Did  the  county  of  Wilkes  have  power  to  is- 
sue these  bonds?  The  plaintiff  insists  that 
the  county  had  double  legislative  authority 
for  issuing  them ; — first,  under  the  ordinance 
of  1868  incorporating  the  Northwestern 
North  Carolina  Railroad  Company;  second, 
under  the  above  sections  of  the  Code  of 
North  Carolina  of  1883. 

We  have  seen  that  at  the  time  the  bonds 
were  issued  the  ordinance  of  1868  was  in 
force  and  i^ve  power  to  counties  embraced 
by  its  provisions  to  take  stock  in  the  North- 
western North  Carolina  Railroad  Company 
and  pay  for  it  in  county  bonds.  This  was 
held,  in  our  former  opinion,  to  be  taken  as 
the  law  of  North  Carolina,  because  so  de- 
clared by  the  supreme  court  of  that  state 
when  the  bonds  were  issued,  and  therefore 
as  the  law  by  which  the  rights  of  the  parties 
were  to  be  determined.  So  that  the  vital  in- 
quiry, on  this  part  of  the  case,  is  whether 
the  road  in  question  was  embraced  by  the 
provisions  of  the  ordinance  of  1868,  and 
therefore  one  that  could  be  aided  under  that 
ordinance  by  county  subscriptions  and  bonds. 
If  so,  Wilkes  county  was  plainly  in  the  same 
category  as  Forsyth  county,  and  its  bonds 
( issued  in  pavment  of  the  subscription  made 
by  it)  must  be  sustained  as  valid  upon  the 
same  grounds  as  the  supreme  court  of  North 
Carolina  approved  in  reference  to  the  bonds 
issued  by  Forsyth  county. 

Turning  now  to  the  ordinance  of  1808,  we 
(114]  find  that  the  Northwestern  *North  Carolina 
Railroad  Company  was  incorporated  to  con- 
struct a  railroad  of  one  or  more  tracks 
"fiom  some  point  on  the  North  Carolina 
Railroad  between  the  towns  of  Greensboro 
and  T^exington.  running  by  way  of  Salem 
and  Winston  in  Forsyth  county  to  some 
point  in  the  northwestern  boundary  line  of 
the  state,  to  be  hereafter  determined."  No 
question  arises  in  the  present  case  as  to  the 
route  adopted  for  the  road  that  was  con- 
structed from  its  beginning  point  or  eastern 
terminus  to  Salem  and  Winston,  two  towns 
near  each  other.  It  was  mandatory  under 
the  ordinance  that  the  road  should  run  by 
the  way  of  Salem  and  Winston.  The  road 
thnt  Wilkes  county  desired  to  be  built  was 
from  Salem  and  Winston  to  Wilkesboro. 
Til  at  was  the  road  in  aid  of  the  construction 
of  which  its  bonds  were  issued.  If  a  road 
from  Saleni  and  Winston  to  Wilkesboro  was 
mil>stantially  in  the  direction  of  "the  north- 
western boundary  line  of  the  state,"  then  it 
would  be  one  authorized  by  the  ordinance  of 
1868.  The  ordinance  did  not  fix  the  partic- 
ular point  in  the  northwestern  boundary  at 
which  the  northwestern  terminus  of  the  road 
should  be  established.  It  was  some  point, 
on  that  boundary,  to  be  thereafter  deter- 
mined. Unless  the  legislature  interfered 
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and  itself  fixed  the  northwestern  terminus  of 
the  road,  the  railroad  company  had  the  pow- 
er to  establish  it  at  its  convenience  or  as  the 
necessities  of  the  situation  required,  taking- 
care  that  whatever  route  was  adopted  the 
road  as  constructed  from  time  to  time  was  to- 
be,  substantially,  in  the  direction  of  some 
point  in  what  was  reasonably  to  be  deemed 
the  northwestern  boundary  line  of  the  state^ 
Undoubtedly  those  interested  in  the  enter* 
prise,  as  well  aa  the  convention,  contemplat- 
ed that  the  road  would  be  built  mainly  by 
money  derived  from  municipal  subscriptiona 
and  bonds.  The  railroad  company  was, 
therefore,  left  free  to  adopt  a  general  route 
that  would  take  the  road  ''near  or  through" 
such  counties  as  would  aid  the  enterprise — 
no  condition  as  to  route  being  imposed  ex- 
cept that  the  road  should  be  in  the  direction 
of  some  point  on  the  northwestern  boundary 
line  of  the  state.  The  authority  of  counties, 
by  subscription  of  stock  and  bonds,  to  aid  in 
the  construction  of  a  part  of  the  road,  did 
not  depend  upon  the  northwestern  terminus 
bein^  first  established.  If  a  county  *had  au-[116] 
thority,  under  any  circumstances,  to  sub- 
scribe stock  and  issue  bonds,  that  authority 
could  be  exercised  with  reference  to  that  part 
of  the  road  in  which,  by  reason  of  its  loca- 
tion, it  was  immediately  concerned.  We  are 
of  opinion  that  the  part  of  the  Northwestern 
North  Carolina  Railroad  which  is  here  in 
question  was,  in  a  substantial  sense,  in  the 
direction  of  some  point  in  the  northwestern 
boundary  line  of  the  state, — due  regard  be- 
ing had  to  the  physical  nature  of  the  coun- 
try through  which  it  was  to  pass.  The  con- 
tention to  the  contrary  cannot  be  sustained* 

Looking  further  into  the  ordinance  of 
18G8,  we  find  that  it  contemplated  and  au- 
thorized subscriptions  by  counties.  It  pro- 
vided that  all  counties  and  towns  subscrib- 
ing stock  to  said  company  should  do  so  in 
the  same  manner  and  under  the  same  rules^ 
regulations,  and  restrictions  as  were  set 
forth  and  prescribed  in  the  charter  of  the 
Atlantic  &  North  Carolina  Railroad  Com- 
pany for  the  government  of  such  tpwns  and 
cities  as  were  then  allowed  to  subscribe  ta 
the  capital  stock  of  that  company.  Reading 
those  provisions  of  the  charter  of  the  Atlan- 
tic &  North  Carolina  Railroad  Company  into 
the  ordinance  of  1868,  it  is,  we  think,  clear 
that  any  county  near  or  through  which  the 
Northwestern  North  Carolina  Railroad 
might  pass  (in  the  direction  of  some  point 
in  the  northwestern  boundary  line  of  the 
state)  could  subscribe  stock  to  be  paid  for 
by  its  bonds,  provided,  always,  that  the  sub- 
scription was  first  approved  by  a  majority  of 
the  qualified  electors  of  the  county  voting^ 
upon  the  question  of  subscription.  All  these 
conditions  were  met  in  the  case  of  Wilkes 
county.  The  qualified  voters  sustained  the 
proposition  to  subscribe,  and  there  is  no  sub- 
stantial ground  upon  which  to  rest  the  con-, 
tention  that  the  county  was  without  power^ 
under  the  ordinance  of  1868,  to  make  the 
subscription  in  question  and.  to  issue  ita 
bonds  in  payment  therefor. 

Other  questions  relating  to  the  ordinanee 
of  1868  were  discussed  by  counsel,  but  in 
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the  view  we  take  as  to  its  scope  and  meaning 
those  questions  need  not  be  noticed  in  this 
opinion. 

The  appellees  further  insist  that  ample 
authority  to  issue  the  bonds  in  suit  is  also 
found  in  §1  1090,  1097,  199^,  1909,  and  2000 
of  the  Civil  Code  of  North  Carolina. 
16]  *  We  do  not  deem  it  necessary  to  determine 
the  scope  of  those  sections,  for,  as  we  have 
seen,  Wilkes  county,  independently  of  those 
sections,  had  authority  under  the  ordinance 
of  1808  to  make  the  subscription  and  issue 
the  bonda  here  in  question.  And  this  con- 
clusion rests  upon  the  law  of  North  Carolina 
as  declared  by  the  supreme  court  of  the  state 
to  have  been  at  the  time  Wilkes  county  made 
its  subscription  and  issued  its  bonds.  This 
is  sufficient  to  dispose  of  the  case. 

The  judgment  is  affirmed. 


HENKY  H.  BOCKFINGER,  Appt., 

V. 

JOHN  W.  FOSTER,  W.  S.  Robertson  and  A. 
C.  Schnell;  Trustees  of  Town  Site  Board 
No.  6,  Oklahoma  Territory. 

(See  8.  C.  Reporter's  ed.  116-126.) 

Public  landa — Oklahoma  town  aiies— action 
does  not  lie  to  devest  trustees  of  title. 

One  claiming  under  the  homestead  laws  of  the 
United  States  cannot  maintain  a  suit  against 
Oklahoma  town  site  trustees  to  devest  them 
of  the  title  held  by  them,  under  the  act  of 
May  14,  1800  (26  Stat,  at  L.  109,  chap.  207, 
U.  S.  Comp.  Stat  1901,  p.  1463),  In  trust  for 
town  site  occupants,  since,  until  conveyed  to 
an  occupant  as  provided  In  such  act,  the  title 
remains,  in  every  essential  sense,  in  the 
United  Sutes. 

[Na  176.] 

Argued  February  26,  1909,    Decided  June 
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APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Oklahoma  to  review  a  de- 
cree which  affirmed  a  decree  of  the  District 
Court  of  Ix)gan  County  sustaining  a  demur- 
rer to  and  dismissing  a  complaint  in  an  ac- 
tion to  devest  town  site  trustees  of  the  title 
held  by  them  under  the  Oklahoma  town  site 
act.     A  ffirmed. 

See  same  case  below,  10  Okla.  488,  62  Pac. 
709. 

The  facts  are  stated  in  the  opinion. 

if  r.  James  R.  Keaton  argued  the  cause, 
and,  with  Messrs.  John  W.  Shartel,  Frank 
Welle,  John  H,  Cotteral  and  C.  O,  Homor, 
filed  a  brief  for  appellant: 

The  legal  title  of  the  United  States  to  the 
land  in  controversy  passed  to  the  town  site 
trustees  by  the  issuance  of  the  patent. 

Paine  v.  Foster,  9  Okla.  286,  60  Pac.  24; 
United  States  v.  Schurz,  102  U.  S.  402,  26 
L.  ed.  173;  Wilooa;  v.  Jackson  ew  dem.  M*- 
Connel,  13  Pet.  498,  10  L.  ed.  264;  /2e  Em- 
hlen,  161  U.  S.  52,  40  L.  ed.  613,  16  Sup.  Ct. 
Rep.  487. 

There  is  no  provision  in  the  patent  or  in 
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the  act  under  which  it  was  issued  for  such 
land,  or  any  portion  thereof,  to  revert  to  the 
government  in  any  event,  and  if  such  patent 
were  procured  by  fraud  or  issued  by  mistake 
the  only  way  the  government  or  anyone  else 
could  avoid  the  same  would  be  by  an  action 
in  a  court  of  equity. 

Van  Wyck  v.  Knevals,  106  U.  S.  360,  27 
L.  ed.  201,  1  Sup.  Ct.  Rep.  336;  Oermania 
Iron  Co.  V.  United  States,  165  U.  S.  379,  41 
L.  ed.  754,  17  Sup.  Ct  Rep.  337. 

The  mere  fact  that  this  patent  was  made 
to  trustees  of  an  express  trust  has  no  ten- 
dency to  defeat  the  passing  of  complete  ti- 
tle, as,  in  order  for  a  patenter  to  retain  any 
interest  in  the  title  or  estate  conveyed,  even 
though  such  conveyance  is  to  trustees  for 
certain  specific  uses,  there  must  be  a  pro- 
vision in  the  patent  for  the  reversion  of  the 
estate  to  him  in  the  event  of  the  failure  of 
the  uses  or  purposes  for  which  the  grant 
was  made. 

Stuart  V.  Boston,  170  U.  S.  384,  42  L.  ed. 
1078,  18  Sup.  Ct,  Rep.  650.  See  also  Bryan 
V.  Forsyth,  19  How.  334,  15  L.  ed.  074;  Mee- 
han  V.  Forsyth,  24  How.  175,  16  L.  ed.  730; 
Cowell  V.  Colorado  Springs  Co.  100  U.  S- 
55,  25  L.  ed.  547;  Re  Emblen,  101  U.  S.  52, 
40  li.  ed.  613,  16  Sup.  Ct.  Rep.  487. 

If  the  title  to  tne  land  in  controversy 
passed  from  the  United  States  by  the  is- 
suance of  the  patent,  it  matters  not  that 
said  title  vested  in  trustees  who  were  agents 
of  the  government,  as  these  agents  could  be 
sued  by  one  who  had  a  prior  right  to  and 
equity  in  the  land  the  same  as  if  they  held 
the  legal  title  thereto  in  any  other  capacity. 

United  States  v.  Lee,  106  U.  S.  196,  27 
L.  ed.  171,  1  Sup.  Ct.  Rep.  240. 

The  fact  that  this  court  took  jurisdiction 
of  the  subject-matter  in  the  case  of  Payne 
▼.  Robertson,  160  U.  S.  323,  42  L.  ed.  764, 
18  Sup.  Ct.  Rep.  337,  and  decided  the  same 
on  its  merits  subsequent  to  the  decision  of 
McDaid  v.  Oklahoma,  150  U.  S.  209,  37  L. 
ed.  1055,  14  Sup.  Ct.  Rep.  59,  is  conclusive 
of  both  questions  upon  which  this  case  was 
decided  in  the  court  below,  as  that  case  was 
brought  against  the  same  town  site  trustees, 
and  the  identical  ouestions  upon  which  the 
case  at  bar  was  decided  by  the  supreme  court 
of  Oklahoma  were  raised  and  urged  therein. 

Mr,  James  R.  Keaton  filed  a  separate  re- 
ply brief  for  appellant: 

The  mere  declaration  of  the  uses  to  which 
the  granted  premises  are  to  be  applied  does 
not  ordinarily  import  a  condition. 

Long  v.  Moore,  19  Tex.  Civ.  App.  363,  48 
S.  W.  43 ;  Oloott  v.  Qabert,  86  Tex.  123,  23 
S.  W.  985;  Famham  v.  Thompson,  34  Minn. 
331,  57  Am.  Rep.  59,  26  N.  W.  9;  Ryan  v. 
Porter,  61  Tex.  106. 

If  it  be  conceded  that  the  legal  title  to  the 
land  in  controversy  had  passed  from  the 
government  itself  when*  this  action  was 
brought,  then  it  matters  not  in  what  set  of 
officers  or  agents  such  title  vested,  as  they 
could  properly  be  sued  by  one  having  prior 
and  paramount  equities  in  the  land. 

United  States  v.  Lee,  106  U.  S.  196,  2T 
L.  ed.  17 1,  1  Sup.  Ct  Rep.  240. 
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If  appellant  Is  entitled  to  any  relief  what- 
ever, it  is  that  prayed  for  in  his  bill. 

James  v.  Oennania  Iron  Co,  46  C.  C.  A. 
476,  107  Fed.  697;  Steele  v.  Spencer,  1  Pet. 
£58,  7  L.  ed.  261. 

Mr,  Marsden  O.  Bnroh  argued  the  cause 
•and  ft  led  a  brief  for  appellees : 

The  town  site  trustees  are  in  law  and  in 
fact  officers  of  the  United  States,  holding  the 
jproperty  involved  in  the  issue  for  and  in 
£ehalf  of  the  United  States. 

MoDaid  v.  Williama,  150  U.  S.  209,  37  L. 
«d.  1055,  14  Sup.  Ct.  Rep.  59. 

Only  when  public  lands  are  disposed  of  in 
such  a  manner  as  finally  to  devest  the  Unit- 
ed States  of  its  title  so  that  such  lands  be- 
come the  subject  of  a  private  right  is  it 
proper  for  a  court  of  equity  to  assume  ju- 
risaiction  in  the  premises  and  correct  any 
wrong  of  a  legal  character  which  has  oc- 
curred under  Uie  government's  administra- 
tion, redress  anv  wrongs  of  private  parties, 
and  dispose  of  tne  pro^orty  according  to  the 
very  right  of  the  matter  involved. 

Johnson  v.  Totcsley,  13  Wall.  72,  20  L.  ed. 
465. 

Mr.  Horaoe  Speed  also  argued  the  cause 
lor  appellees. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

This  case  involves  the  construction  of  the 
act  of  Ck>ngress  passed  May  14th,  1890,  en- 
titled "An  Act  to  Provide  for  Town  Site  En- 
tries of  Land  in  What  is  Known  as 
^Oklahoma/  and  for  Other  Purposes."  20 
Stat  at  L.  100,  chap.  207  (U.  S.  Comp.  Stat. 
1901,  p.  1463 ) . 

As  the  purpose  and  scope  of  the  act  can  be 
ascertained  only  by  exam  mine  all  of  its  pro- 
visions, it  is  here  given  in  fuU: 
fllT]  *"§  1.  That  so  much  of  the  public  lands 
situate  in  the  territory  of  Oklahoma,  now 
open  to  settlement,  as  may  be  necessary  to 
embrace  all  the  lesal  subdivisions  covered  by 
actual  occupany  for  purposes  of  trade  and 
business,  not  exceeding  twelve  hundred  and 
eighty  acres  in  each  case,  may  be  entered  as 
town  sites,  for  the  several  use  and  benefit  of 
the  occupants  thereof,  by  three  trustees,  to 
be  appointed  by  the  Secretary  of  the  Inte- 
xior  for  that  purpose,  such  entry  to  be  made 
qinder  the  provisions  of  section  twenty-three 
liundred  and  eighty-seven  of  the  Revised 
Statutes  (U.  S.  Comp.  SUt.  1001,  p.  1457), 
as  near  as  may  be;  and  when  such  entiy 
shall  have  been  made,  the  Secretary  of  the 
Interior  shall  provide  regulations  for  the 
proper  execution  of  the  trust,  by  such  trus- 
tees, including  the  survey  of  the  land  into 
streets,  alleys,  squares,  blocks,  and  lots  when 
necessary,  or  the  approval  of  such  survey  as 
may  already  have  been  made  by  the  inhabi- 
tants thereof,  the  assessment  upon  the  lots  of 
such  hUDi  as  may  be  necessary  to  pay  for  the 
lands  embraced  in  such  town  site,  costs  of 
survey,  conveyance  of  lots,  and  other  neces- 
sary expenses,  including  compensation  of 
trustees:  Provided,  That  the  Secretary  of 
the  Interior  may,  when  practicable,  cause 
more  than  one  town  site  to  be  entered  and 
the  trust  thereby  created  executed  in  the 
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manner  herein  provided  by  a  single  board  of 
trustees,  but  not  more  than  seven  boards  of 
trustees  in  all  shall  be  appointed  for  said 
territory,  and  no  more  than  two  members  of 
any  of  said  boards  shall  be  appointed  from 
one  political  pai;^y. 

"§  2.  That'  in  the  execution  of  such  trust, 
and  for  the  purpose  of  the  conveyance  of  ti- 
tle by  said  trustees,  any  certificf^  or  other 
paper  evidence  of  claim  duly  issued  by  the 
authority  recognized  for  such  purpose  by  the 
people  residing  upon  any  town  site  the  sub- 
ject of  entry  nereunder,  shall  be  taken  as 
evidence  of  the  occupancv  by  the  holder 
thereof  of  the  lot  or  lots  therein  described, 
except  that,  where  there  is  an  adverse  claim 
to  said  property,  such  certificate  shall  only 
be  prima  facie  evidence  of  the  claim  of  oc- 
cupancy of  the  holder:  Provided,  That 
nothing  in  this  act  contained  shall  be  so  con- 
strued as  to  make  valid  any  claim  now  in- 
valid of  those  who  entered  upon  and  occu- 
pied said  lands  in  violation  of  the  laws  of 
the  United  States  *or  the  proclamation  of[118] 
the  President  thereunder:  Provided  further. 
That  the  certificates  hereinbefore  mentioned 
shall  not  be  taken  as  evidence  in  favor  of 
anj  person  claiming  lots  who  entered  upon 
said  lots  in  violation  of  law  or  the  proclama- 
tion of  the  President  thereunder. 

"S  3*  That  lots  of  land  occupied  by  any  re- 
li^ous  organization,  incorporated  or  other- 
wise, conforming  to  the  approved  survey 
within  the  limits  of  such  town  site,  shall  be 
conveyed  to  or  in  trust  for  the  same. 

''S  4.  That  all  lots  not  disposed  of  as  here- 
inbefore provided  for  shall  be  sold,  under  the 
direction  of  the  Secretary  of  the  Interior, 
for  the  benefit  of  the  municipal  government 
of  any  such  town,  or  the  same  or  any  part 
thereof  may  be  reserved  for  public  use  ss 
sites  for  public  buildings,  or  for  ths  parpoee 
of  parks,  if,  in  the  judgment  of  the  Secre- 
tary, sudi  reservation  would  be  for  the  pub> 
lie  interest,  and  the  Secretary  shall  execute 
proper  conveyances  to  carry  out  the  provi- 
sions of  this  section. 

''S  5.  That  the  provisions  of  sections  four, 
five,  six,  and  seven  of  an  act  of  the  legisla- 
ture of  the  state  [of]  Kansas,  entitled  'Ab 
Act  Relating  to  Town  Sites,'  approved  March 
second,  eighteen  hundred  ana.  sixty-eight, 
shall,  so  far  as  applicable,  govern  the  trus- 
tees in  the  performance  of  their  duties 
hereunder. 

"S  fi*  That  all  entries  of  town  sites  now 
pending,  on  application  hereafter  made  un- 
der this  act,  shall  have  preference,  at  the 
local  land  office,  of  the  ordinary  business  of 
the  office,  and  shall  be  determined  as  speed- 
ily as  possible;  and  if  an  appeal  shall  be 
taken  from  the  decision  of  the  local  office  In 
any  such  case  to  the  Commissioner  of  the 
General  Land  Office,  the  same  shall  be  mads 
special,  and  disposed  of  by  him  as  expedi- 
tiously as  the  duties  of  his  office  will  per- 
mit; and  so  if  an  appeal  should  be  takoi  to 
the  Secretary  of  the  Interior.  And  all  ap- 
plications heretofore  filed  in  the  proper  land  . 
office  shall  have  the  same  force  and  effect  as 
if  made  under  the  provisions  of  this  act; 
and   upon   the  application  of  the  trustees 

.   190U.  S. 


1902. 


BOCKDNGEB  V.  FOSTER. 


118-121 


herein  provided  for,  such  entries  shall  be 
prosecuted  to  final  issue  in  the  names  of  such 
trustees,  without  other  formality;  and  when 
final  entry  is  made,  the  title  of  the  United 
States  to  the  land  covered  by  (tuch  entry 
shall  be  conveyed  to  said  trustees  for  the 
uses  and  purposes  herein  provided. 
19]  *"S  7.  That  the  trustees  appointed  under 
this  act  shall  have  the  power  to  administer 
oaths,  to  hear  and  determine  all  controver- 
sies arising  in  the  execution  of  this  act, 
shall  keep  a  record  of  their  proceedings, 
which  shall,  with  all  papers  filed  with  them 
and  all  evidence  of  their  official  acts,  except 
conveyances,  be  filed  in  the  General  Land 
Office,  and  become  part  of  the  records  of  the 
same,  and  all  conveyances  executed  by  them 
shall  be  acknowledged  before  an  officer  duly 
authorized  for  that  purpose.  They  shall  be 
allowed  such  compensation  as  the  Secretary 
of  the  Interior  may  prescribe,  not  exceeding 
tec  dollars  per  day  while  actually  employed, 
and  such  traveling  and  other  necessary  ex- 
penses as  the  Secretary  may  authorize,  and 
the  Secretary  of  the  Interior  shall  also  pro- 
vide them  with  necessary  clerical  force,  by 
detail  or  otherwise. 

"S  8-  That  the  sum  of  ten  thousand  dol- 
lars or  so  much  thereof  as  may  be  necessary 
is  hereby  appropriated  to  carry  into  effect 
the  provisions  of  this  act,  except  that  no 
portion  of  said  sum  shall  be  used  in  making 
payment  for  land  entered  hereunder,  and  the 
disburaiunents  .therelrora  shall  bl  refunded 
to  the  lYeasury  from  the  sums  which  may  be 
realized  from  the  assessments  made  to  de- 
fray the  expense  of  carrying  out  the  provi- 
sions of  this  att/*  26  Stat,  at  L.  110,  chap. 
207  (U.  S.  Ck)mp.  Stat.  1901,  p.  1464). 

The  complaint  shows  that  the  appellees 
are  the  trustees  of  town  site  board  number 
six,  duly  constituted  and  appointed  by  the 
Secretary  of  the  Interior,  ana  assigned  to  the 
town  «ite.of  ^J^est  Guthrie,  Oklahoma  terri- 
tory,  and  had  acquired  the  legal  title  to  the 
western  half  of  section  eight,  of  township 
sixteen,  north  of  range  two,  in  Logan  coun- 
ty, in  that  territory. 

Bockfinger,  claiming  to  have  become  enti- 
tled, under  the  homestead  laws  of  the  United 
States,  to  the  southwest  quarter  of  that 
land, — ^which  was  embraced  within  the  town 
site  boundary, — ^brought  this  suit  in  a  ter- 
ritorial district  court  asainst  the  appellees 
as  town  site  trustees.  The  relief  sought  was 
a  decree  that  the  trustees  hold  the  title  in 
trust  for  his  use  and  benefit,  and  be  com- 
pelled to  convey  to  him. 

The  defendante  demurred  to  the  complaint 
upon  several  grounds,  among  others,  upon 
the  ground  that  the  court  had  no  jurisdic- 
tion of  the  subject  of  the  action  nor  of  the 
20]  defendante  *in  their  capacity  as  town  site 
trustees.  The  demurrer  was  sustained,  and 
the  plaintiff  electing  to  stend  on  his  com- 
plaint, the  suit  was  ^smissed.  Upon  appeal 
to  the  supreme  court  of  the  territory,  the  de- 
cree of  the  district  court  was  affirmed. 

The  decisive  question  in  the  case  is 
whether  the  plaintiff's  claim  to  the  land  can 
be  made  the  subject  of  a  suit  against  the 
town  site  trustees  as  such.  Upon  a  careful 
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scrutiny  of  the  provisions  of  the  act  of  1890, 
we  are  of  opinion  that  this  question  must  be 
answered  m  the  negative.  The  plaintiff 
asked  a  decree  declaring  that  the  title  ao» 
quired  by  the  trustees  under  the  act  of  Con- 
gress for  the  use  of  town  site  occupante  be- 
held in  trust  for  and  conveyed  to  him.  But 
no  such  relief  could  have  been  granted  if  the^ 
title  acquired  by  the  trustees  was  held  by 
them  in  trust  for  the  purposes  of  the  act  of 
Congress,  and  if,  in  every  substantial  sense» 
so  far  as  real  ownership  is  concerned,  the 
land  still  belonged  to  the  United  Stetes. 

That  the  title  was  so  held  by  the  town  site 
trustees  is,  we  thinks  clear.  They  did  not 
hold  an  indefeasible  title  as  of  private  right, 
with  power  to  dispose  of  the  land  at  will, 
but  only  as  trustees  for  such  occupants  as 
should  be  ascerteined,  in  the  mode  prescribed 
by  the  act  of  Congress,  to  be  entitled  to  par- 
ticular lote  within  the  town  site  boundary. 
The  trust  was  not,  in  any  sense,  of  a  per- 
manent character.  Ite  creation  by  Congress 
was  only  a  step  towards  the  ultimate  trans- 
mission of  the  title  of  the  United  States  to 
occupante  under  the  town  site  act.  The 
United  Stetes  reteined  ite  hold  on  the  land 
until  the  title  by  proper  conveyances  should 
pass  absolutely  from  it  or  *from  ite  officers[lSl) 
or  agente,  the  town  site  trustees,  to  such  oc- 
cupante. When  an  occupant  thus  acquired 
title,  anyone  who  claimed  that  he  was  en- 
titled to  the  land  could  litigate  the  matter 
with  the  occupant  in  some  court  of  compe- 
tent jurisdiction ;  for,  as  between  the  United 
Stetes  and  the  occupant,  the  former  had 
then  parted  with  ite  title. 

It  is  suggested  that,  under  this  view,, 
many  years  might  elapse  before  the  persoii> 
to  whom,  as  occupant,  the  land  was  awarded,, 
could  be  sued  by  the  person  claiming  a  supe-' 
rior  right  to  that  acquired  by  the  town  site 
trustees  for  the  use  and  benefit  of  occupants. 
This  .is.  true,  but  it  cannot  alter  the  fact 
that,  under  the  act  of  Congress,  the  title  re- 
mained, in  every  essential  sense,  in  the 
United  Stetes,  until  conveyed  to  the  occu- 
pant. The  United  Stetes,  as  the  primary 
Owner  of  the  land,  could  prescribe  the  terms 
upon  which  it  could  be  disposed  of  to  occu- 
pante. A  suit  against  the  town  site  trustees 
to  compel  them,  without  regard  to  the  act 
of  Congress,  to  convey  to  one  who  was  not 
an  occupant  within  the  meaning  of  that  act, 
was  a  suit  to  compel  them  to  convey  land 
which  really  belonged  to  the  United  Stetes. 
Such  a  suit,  it  is  |Sain,  might  defeat  the  ex- 
ecution of  the  act  of  Congress. 

Hie  general  principle  was  fully  steted  in 
Johnson  v.  Towsley,  18  Wall.  72,  20  L.  ed. 
485,  in  which  this  court,  after  observ- 
ing that  it  had  firmly  refused  to  interfere 
with  the  Land  Department  in  ite  administra- 
tion of  the  public  lands,  8o  long  aa  the  title 
teas  in  the  United  States,  said:  "On  th^ 
other  hand,  it  has  constently  asserted  the 
right  of  the  proper  courte  to  inquire,  after 
the  title  had  passed  from  the  govemmentp 
and  the  question  beockme  one  of  private  right, 
whether,  according  to  the  established  rules 
of  equity  and  the  acto  of  Congress  concern- 
ing the  public  lands,  the  party  holding  that 
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title  should  hold  absolutely  as  his  own  or  as 
trustee  for  another." 

This  was  the  ground  upon  which  the  court 
proceeded  in  McDaid  v.  Oklahoma,  150  U. 
S.  209,  37  L.  ed.  1055,  14  Sup.  Ot.  Rep.  59, 
in  which  case  the  question  was  as  to  the 
right  of  town  site  trustees  to  withhold  a 
deed  pending  an  appeal  to  the  Commissioner 
of  the  General  Land  Office.  In  that  case  it 
became  necessary  to  declare  the  scope  and 
meaning  of  the  act  of  1890. 

[122]  *After  referring  to  a  decision  of  the  Land 
Department,  under  the  act  of  1890,  to  the 
effect  that  ''the  issue  of  the  patent  to  town 
site  trustees  under  the  act  was  not  a  dis- 

^  position  of  the  government  title,  but  a  con- 
veyance in  trust,  to  be  held  under  the  direc- 
tion of  the  Secretary  of  the  Interior,"  the 
«ourt  in  that  case,  speaking  by  Chief  Justice 
Fuller,  said:  "This  proposition  is  denied, 
and  it  is  insisted  that  the  authority  of  the 
Secretary  relates  solely  to  public  lands  the 
title  to  which  is  still  in  the  United  States, 
and  that,  by  the  issue  of  the  patent  to  town 
site  trustees,  the  title  passes,  and  all  control 
over  the  lands  embraced  therein  is  lost. 
Hence,  that  in  this  case  the  title  of  the 
United  States  passed  by  the  patent  to  the 
trustees,  and  that  they  held  it  thereafter  in 
trust  for  the  occupants,  free  from  the  control 
of  the  Land  Department.  Reference  is  made 
to  Moore  ▼.  Robbins,  96  U.  S.  530,  24  L.  ed. 
84S,  and  like  cases,  to  the  point  that  when 
a  patent  has  been  awarded,  issued,  delivered, 
and  accepted,  all  right  to  control  the  title 
or  to  decide  on  the  right  to  the  title  has 
passed  from  the  executive  department  of  the 
government.  But  those  cases  refer  to  the 
legal  title  directly  and  finally  conferred,  and 
the  principle  invoked  can  only  be  applicable 
on  the  assumption  that,  by  the  town  site 
conveyance,  title  was  granted  to  the  Okla- 
homa trustees  for  the  purpose  of  devesting 
the  government  of  all  authority  and  control 
over  the  final  disposition  of  the  property, 
and  not  for  the  purpose  of  putting  title  in 
the  trustees  as  agents  of  the  government  for 
the  execution  of  the  trust  devolving  upon 
them  as  such.  Whether  tliis  assumption  is 
justified  or  not  must  depend  upon  the  terms 
and  true  construction  of  tne  act  of  May  14th, 
1890." 

The  court  then  examined  the  several  sec- 
tions of  the  act  of  1890,  and  proceeded:  "In 
the  light  of  these  provisions  we  perceive  no 
reason  for  doubting  that  the  trustees  ap- 
pointed by  the  Secretary  under  the  act,  and 
whose  compensation  and  expenses  were  fixed 
by  him,  were  agents  of  the  government  for 
the  purpose  of  carrying  out  the  trust  there- 
by created,  to  the  extent  and  as  specified, 
and  this  included  the  ascertainment  of  the 
beneficiaries  in  the  first  instance,  and  the 
transfer  of  the  title  to  them.  While,  on  the 
final  entry,  the  title  of  the  United  States 
was  to  be  conveyed  to  the  trustees,   such 

[123]eQoveyance  was  ^explicitly  declared  as  made 
'for  the  uses  and  purposes  in  the  act  pro- 
vided,' and  among  these  uses  and  purposes 
was  the  determination  of  controversies  be- 
tween contesting  claimants  by  the  trustees, 
who  were  to  administer  oaths,  pass  on  evi* 
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dence,  and  keep  a  record  of  their  proceed- 
ings, to  be  deposited  in  the  Land  Depart- 
ment. Thev  unquestionably  acted  in  that 
regard  as  tne  representatives  of  the  govern- 
ment, and  their  decisions  were  properly  sub- 
ject to  that  appeal  to  the  Commissioner  and 
the  Secretary,  for  which  the  Secretary's  reg- 
ulations provided.  As  matter  of  conven- 
ience, the  trustees  were  the  instrumentality 
for  the  transmission  of  title  in  respect  of 
lands  disposed  of  to  actual  holders,  while 
the  Secretary,  notwithstanding  the  patent, 
was  the  medium  as  to  surplus  lands,  which 
he  could  not  be  if  the  legal  title  had  defin- 
itively passed  to  the  trustees  by  the  patent 
for  the  whole  site.  The  result  is  the  same  if 
the  4th  section  be  construed  as  directing  the 
Secretary  to  cause  the  trustees  to  execute  the 
conveyance  therein  referred  to.  The  trust 
upon  which  the  title  was  held  was  to  be  dis- 
charged in  accordance  with  the  regulations, 
and  was  necessarily  subject  to  the  supervi- 
sory power  of  the  Department  of  the  Interior. 
Section  2387  of  the  Revised  Statutes  (U.  S. 
Comp.  Stat.  1901,  p.  1457)  confirms  this 
view,  for  the  town  sites  there  referred  to 
were  to  be  entered  by  the  corporate  author- 
ities of  the  town,  if  incorporated,  or,  if  not, 
by  the  judge  of  the  county  court  for  the 
county  m  which  the  town  was  located,  and 
the  trust  as  to  the  disposal  of  the  lots  and 
proceeds  of  the  sales  thereof  was  to  be  exe- 
cuted in  accordance  with  such  regulations  as 
might  be  (prescribed  by  the  le^slative  au- 
thority of  the  state  or  territory  m  which  the 
town  might  be  situated;  while,  under  this 
special  act  in  reference  to  Oklahoma,  the  en- 
try was  to  be  made  by  trustees  appointed 
by  the  Secretary,  and  the  trust  conducted 
under  such  regulations  as  might  be  estab- 
lished by  him.  In  the  one  case,  the  ^vern- 
ment  parted  with  its  connection  with  the 
land  when  the  patent  issued  to  the  local  au- 
thority ;  in  the  other,  the  government  retains 
its  connection  by  having  the  entry  made  by 
its  own  agents,  and  the  trust  executed  in  the 
manner  it  directs.  By  the  scheme  of  this 
act,  the  title  is  held  in  trust  for  the  occupy- 
ing claimants,  it  is  true,  but  also  in  trust 
*8ub  modo  for  the  government  until  the[lM] 
rightful  claimants  and  the  imdisposed  of  or 
surplus  lands  are  ascertained." 

It  is  suggested  that  the  question  in  the 
AIoDaid  Case  was  not  the  same  as  the  one 
now  under  consideration.  That  is  true,  but 
the  decision  in  that  case  required  the  court 
to  determine  the  meaning  of  the  act  of  Con- 
gress of  1890;  consequently,  what  was  said 
in  the  MoDaid  Case  as  to  the  scope  of  the 
act  is  pertinent  here. 

Several  cases  were  cited  in  argument  as 
sustaining  such  a  construction  of  the  act  of 
Congress  as  would  authorize  a  suit  like  this. 
We  allude  to  Be  Etnblen,  161  U.  S.  62,  66, 
40  L.  ed.  613,  616,  16  Sup.  Ct.  Rep.  487,  488; 
Oermania  Iron  Co,  ▼.  United  States,  166  U. 
S.  379,  41  L.  ed.  764,  17  Sup.  Ct.  Rep.  337; 
and  Payne  v.  Robertson,  169  U.  S.  323,  42  L. 
ed.  764,  18  Sup.  Ct.  Rep.  337. 

In  Emblen*s  Case  it  appeared  that  pend» 
ing  a  contest  before  the  Secretary  of  the  In- 
terior  between   Emblen   and   Weed   as   to 
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whom  a  patent  should  be  issued  for  a  tract 
of  land  in  Colorado,  Congress  passed  an  act 
[28  Stat,  at  L.  599,  chap.  15]  confirming 
Weed's  entry,  and  directing  that  a  patent 
issue  to  him,  which  was  done.  Then  Em- 
blen  sought  by  mandamus  to  compel  the  Sec- 
retary  to  rehear  the  case,  and  to  decide  the 
is$ue  between  him  and  Weed,  independently 
of  the  act  of  Congress,  which  was  alleged  to 
be  unconstitutional.  This  court,  speaking 
by  Mr.  Justice  Gray,  said :  "Such  being  the 
state  of  the  case,  it  is  quite  clear  that  (even 
if  the  act  of  Confess  was  unconstitutional, 
which  we  do  not  intimate)  the  writ  of  man- 
damus prated  for  should  not  be  granted. 
The  determination  of  the  contest  between  the 
claimants  of  conflicting  rights  of  pre-emp- 
tion, as  well  as  the  issue  of  a  patent  .to 
either,  was  within  the  general  jurisdiction 
and  authority  of  the  Land  Department,  and 
cannot  be  controlled  or  restrained  by  man- 
damus or  injunction.  After  the  patent  has 
<m^  been  issued,  the  ori^nal  contest  is  no 
longer  within  the  jurisdiction  of  the  Land 
Department.  The  patent  conveys  the  legal 
title  to  the  patentees ;  and  cannot  be  revoked 
or  set  aside,  except  upon  judicial  proceedings 
instituted  in  behalf  of  the  United  States. 
The  only  remedy  of  Emblen  is  by  bill  in 
equity  to  charge  Weed  with  a  trust  in  his 
favor.  All  this  is  clearly  settled  by  previ- 
ous decisions  of  this  court,  including  some 
of  those  on  which  the  petitioner  most  relies" 
—citing  Johnson  v.  Toxcsley,  13  Wall.  72,  20 
25]L.  ed.  485;  *  Moore  v.  Rohhins,  96  U.  S.  530, 
24  L.  ed.  848;  Marquez  v.  Frishie,  101  U.  S. 
473,  25  L.  ed.  800;  8t.  Louia  Smelting  d  Ref, 
Co.  V.  Kemp,  104  U.  S.  630,  20  L.  ed.  875; 
Steel  V.  8t,  Louis  Smelting  d  Ref,  Co.  106  U. 
S.  447,  27  L.  ed.  226,  1  Sup.  Ct.  Rep.  389; 
Monroe  Cattle  Co.  v.  Becker,  147  U.  S.  47,  37 
L.  ed.  72,  13  Sup.  Ct.  Rep.  217;  Turner  v. 
Sawyer,  150  U.  S.  578,  586,  37  L.  ed.  1189, 
1191,  14  Sup.  Ct.  Rep.  192.  So  far  from 
militating  against  the  doctrine  of  the  Mo- 
Daid  Case  the  above  observations  sustain  the 
views  there  expressed.  The  patent  referred 
to  in  the  Emhlen  Case  was  a  formal,  regular 
patent,  designed  to  pass  the  title  of  the 
United  States,  and  to  invest  the  patentee 
with  all  the  rights  of  the  United  States  in 
the  land. 

In  Qermania  Iron  Co,  ▼.  United  States, 
166  U.  S.  379,  383,  41  L.  ed.  764,  756,  17 
Sup.  Ct.  Rep.  337,  the  question  was  whether 
iht  court  could  by  decree,  in  a  writ  brought 
by  the  United  States,  cancel  a  patent  that 
had  been  issued  by  inadvertence  and  mis- 
take, and  thereby  restore  the  jurisdiction  of 
the  Land  Department  to  determine  such  dis- 
puted Questions  of  fact  as  involved  the  title 
to  the  land  patented.  That  suit  was  main- 
tained and  the  patent  was  canceled.  It  is 
dear  that  the  decision  has  no  bearing  on  the 
question  now  before  us. 

In  Payne  v.  Robertson  the  question  as  to 
the  right  to  maintain  a  suit  directly  against 
the  town  nite  trustees  for  the  purpose  of  de- 
vesting them  of  the  title  to  the  land  in  dis- 
pute does  not  appear  to  have  been  raised  by 
the  parties;  it  certainly  was  not  decided  by 
the  court.  The  sole  question,  the  court  took 
190  V.  U. 


care  to  say,  was  whether,  by  reason  of  his 
entry  into  the  territory,  and  his  presence 
there,  under  the  circumstances  stated,  the 
plaintiff,  who  was  a  deputy  marshal  of  the 
United  States,  waa  disqualified  from  making 
a  homestead  entry  immediately  upon  the 
lands  being  opened  for  settlement.  The 
court  held  against  tlfe  plaintiff  on  that 
point,  and  that  bein^  conclusive  of  the  case^ 
the  judgment  of  this  court  was  placed  en- 
tirely upon  that  ground.  It  waa  not  neces- 
sary to  go  farther  and  decide  the  question 
here  presented. 

Nor  is  there  anything  in  Wiloow  ▼.  Jack- 
«0fi  esD  dem.  M'Connell,  13  Pet.  498,  10  L.  ed. 
264,  and  United  States  y.  Schurz,  102  U.  S. 
402,  26  L.  ed.  173,  at  all  in  conflict  with  the 
decisions  in  the  above  cases.  Both  the  Wil- 
coa  and  Schurz  Cases  recognif^e  the  principle 
that  after  the  title  to  public  lands  *has[126J 
passed  from  the  United  States,  that  is,  after 
the  Land  Department  has  performed  the  last 
act  in  the  series  necessary  to  pass  the  title  of 
the  |;overnment,  the  courts  will,  as  between 
parties  asserting  conflicting  rights  in  such 
lands,  determine,  by  appropriate  iudicial  pro- 
ceedings, which  of  the  parties  has  the  bet- 
ter right.  But  those  cases  equally  recognize 
the  principle  that  the  courts  will  not  inter- 
fere with  the  Land  Department  in  its  control 
and  disposal  of  the  public  lands,  under  the 
legislation  of  Congress,  so  long  as  the  title 
in  any  essential  sense  remains  in  the  United 
States. 

Without  further  reference  to  authorities, 
we  adjudge  that,  until  the  title  to  lands 
within  any  town  site  boundary  has  been  fi- 
nally disposed  of  as  provided  in  the  act  of 
1890,  no  suit  can  be  maintained  against  the 
town  site  trustees  to  devest  them  of  the  title 
held  by  them  in  trust  for  occupants  under 
that  act;  although  a  town  site  occupant, 
after  receiving  title  under  the  act,  may  be 
sued  by  anyone  claiming  to  have  acquired, 
under  the  homestead  laws,  a  right  to  the 
lands  prior  and  superior  to  that  held  by  the 
town  site  trustees  for  the  use  and  benefit  of 
town  site  occupants. 

The  decree  of  the  Supreme  Court  of  OkUp- 
homa  is  affirmed. 

Mr.  Justice  WMte  dissented. 

Mr.  Justice  MoKenna  did  not  hear  the 
argument  of  this  case  nor  participate  in  the 
decision.  • 


•A.  D.  JAMES,  United  States  Marshal  for  [1271 
the   Western   District  of  Kentucky,   and 
The  United  States,  Appts., 

V, 

HENRY  BOWMAN. 

(See  8.  C.  Reporter's  ed.  127-142.) 

Constitutional  law — power  of  Congress  un* 
del'  15th  Amendment — validity  of  statute 
against  wrongful  individual  acts^— bribery 
of  negro  voters — statutory  construction — 
limiting  operation  to  sustain  validity. 

\.     The  pi'ovlsloQ  which  Is  made  by  U.  8.  Rev. 


Note. — On    bribery    of   voters^  aee    note    to 

979 


197.  12S 


SUFBEMX  COUBT  Of  THE  UNITED  STATU. 


Oct.  Tkm^ 


8tat.  I  5507  (U.  8.  Comp.  Stmt.  1901,  p. 
S712),  for  the  punishment  of  indWIduuls  who, 
by  means  of  bribery,  prevent  persons  to  ivhom 
the  right  of  suffrage  is  guaranteed  by  U.  8. 
Const.  15th  Amend,  from  exercising  that 
right,  cannot  be  sustained  as  an  exercise  of 
the  power  granted  to  Congress  by  such 
Amendment,  to  preTent  the  denial  of  sach 
right  by  state  action. 
8.  The  operation  of  U.  8.  Rst.  8tat.  f  5507 
iV.  8.  Comp.  8tat.  1901,  p.  8fl2),  which  was 
manifestly  enacted  to  punish  the  bribery  at 
all  elections,  state  and  Federal,  of  persons 
guaranteed  the  right  to  Tote  by  U.  8.  Const 
15tb  Amend.,  cannot  be  limited  by  Judicial 
construction,  for  the  purpose  of  sustaining  its 
constitutionality,  to  the  bribery  of  Totsrs  at 
•lections  for  Federal  offlcers. 

[No.  213.] 

Argued  Mareh  16,  1909.    Decided  Jfay  4, 

190S. 

APPEAL  from  the  District  Ck>urt  of  the 
United  States  for  the  Western  District 
of  Kentucky  to  review  a  judgment  granting 
a  writ  of  habeas  corpus  to  a  person  indicted 
for  bribing  negro  voters  to  'refrain  from  vot- 
ing, in  violation  of  U.  S.  Bev.  Stat.  $  5507. 
Affintted. 

Statement  bj  Mr.  Justice  Brewers 

In  December,  1900,  an  indictment  was 
found  by  the  United  States  district  court  for 
the  district  of  Kentucky  against  the  appel- 
lee, Henry  Bowman,  and  one  Harry  Weaver, 
based  upon  |  5507  of  the  Revised  Statutes  of 
the  United  States  (U.  S.  Ck>mp.  Stat  1901, 
p.  3712).  The  indictment  chai^gfed,  in  aub- 
stance;  that  certain  "men  of  African  descent, 
colored  men,  negroes,  and  not  white  men,*'  be- 
ing citizens  of  Kentucky  and  of  the  United 
States,  were,  by  means  of  bribery,  unlawful- 
ly and  feloniously  intimidated  and  prevent- 
ed from  exercising  their  lawful  right  of  vot- 
in'T  nt  n  oortn'Ti  election  held  in  the  fifth 
eongreRfdonal  district  of  Kentucky  on  the 
8th  day  of  November,  1898,  for  •  the  election 
ui  u  ic^ieseiiiaiive  in  the  Fifty-sixth  Con- 
gress of  the  United  States. 
(128]  *No  allegation  is  made  that  the  bribery 
waa  because  of  the  race,  color,  or  previous 
condition  of  servitude  of  the  men  bribed. 
The  appellee.  Henry  Bowman,  having  been 
arretted  and  held  in  default  of  bail,  sued 
out  a  writ  of  habeas  corpus  on  the  ground  of 
the  unoonKtitutionality  of  }  5507.  The  dis- 
trict judge  granted  the  writ,  following  re- 
luctantly the  decision  of  the  circuit  court  of 
appeals  for  the  sixth  circuit,  in  Lackey  v. 
United  Stateft,  63  L.  R.  A.  660,  46  C.  C.  A. 
189,  107  Fed.  114.  From  that  judgment  the 
government  hn»  taken  this  appeal. 

Section  .SoO?  is  as  follows: 

"See.  5507.  Kvery  person  who  prevents, 
hinrlors.  controls,  or  intimidates  another 
from  exerci5«ing.  or  in  exercising  the  right  of 


anlfrage,  to  whom  that  right  is  guaranteed 
by  the  Fifteenth  Amendment  to  the  Consti- 
tution of  the  United  States,  by  means  of 
bribery  or  threats  of  depriving  such  person 
of  employment  or  occupation,  or  of  ejecting 
such  person  from  a  rented  houae,  lands,  or 
other  property,  or  by  threats  of  ref tfbing  to> 
renew  leases  or  contracts  for  labor,  or  by 
threats  of  violence  to  himself  or  family^ 
shall  be  punished  aa  provided  in  the  preced- 
ing  section." 

The  15th  Amendment  provides: 

"Sec.  1.  The  right  of  citizens  of  the 
United  States  to  vote  shall  not  be  denied  or 
abridged  by  the  United  States  or  by  anj 
state  on  account  of  race,  color,  or  previou* 
condition  of  servitude. 

"Sec.  2.  The  Congress  shall  have  power  to> 
enforce  this  article  by  appropriate  legisla- 
tion." 

Solicitor  Oeneral  Hoyt  aigued  the  cause^ 
and,  with  Mr,  W,  R,  Harr,  filed  a  brief  for 
appellants : 

The  power  of  Congress,  over  Federal  eleo* 
tions  is  not  derived  primarily  or  entirely 
from  the  15th  Amendment^  which  is  said  U> 
be  the  exclusive  source  of  its  authority  to 
interfere  at  state  elections,  but  comes  from 
other  provisions  of  the  Constitution. 

Em  parte  Yarhrough,  110  U.  S.  651,  28  H 
ed.  274,  4  Sup.  Ct.  Rep.  152. 

The  extent  of  the  authority  possessed  by 
Congress  over  its  own  elections  has  been  con- 
clusively determined  by  the  decisions  of  thi» 

COIIft. 

Ex  parte  Siehold,  100  U.  S.  371,  25  L.  ad. 
717;  Ex  parte  Olarke,  100  U.  S.  399,  25  L. 
ed.  715;  Ex  parte  Yarhrough,  110  U.  S.  651^ 
28  L.  ed.  274,  4  Sup.  Ct.  Rep.  152. 

The  principles  announced  in  Ex  parte  Yar^ 
hrougK  110.  U.  S.  651,  28  L.  ed.  274,  4  Sup. 
Ct.  Rep.  152,  are  decisive  of  the  questiona 
presented  by  this  record. 

Citizens  of  the  United  States,  without  re- 
gard to  race,  color,  or  previous  condition  of 
servitude,  ^ho  are  otherwise  qualified  ta 
vote,  are  the  persons,  and  the  only  persons, 
to  whom  the  right  of  suffrage  is  guaranteed 
by  the  15th  Amendment,  and  consequently 
the  persons  referred  to  in  U.  S.  Rev.  otat.  f 
5507  (U.  S.  Comp.  Stat.  1901,  p.  3712). 

Slaughter  House  Caaee,  16  Wall.  37,  71^ 
72,  21*  L.  ed.  402,  407;  United  Statee  T. 
Reese,  92  U.  S.  214,  23  L.  ed.  563. 

The  propriety  of  referring  to  the  act  from 
which  a  section  of  the  Revised  Statutes  ia 
taken,  for  the  purpose  of  ascertaining  its 
meaning,  where  any  ambiguity  exists,  haa 
been  often  affirmed  by  this  court. 

Ex  parte  Crotr.  Dog,  109  U.  S.  556,  euh- 
nom.  Ex  parte  Kang-Oi-Shun-Ca,  27  L.  ed, 
1030,  3  Sup.  Ct.  Rep.  396;  United  States  v. 
Le  Ens,  121  U.  S.  278,  30  L.  ed.  946,  7  Sup. 
Ct.  Rep.  894;  United  States  v.  Hirsoh,  100' 
U.  S.  33,  25  L.  ed.  539;   United  States  v. 


Btnte  c»  rel.  riements  v.  Humphreys  (Tex.)  5 
L.  R.  A.  217. 

On   the  cofmtniction  and  elfect  of  the  15th 
Amendment    to    the    Federal    Com^tituHon — see 
note  to  United  States  v.  Reese,  23  L.  ed.  U.  8. 
563. 
080 


On  oonstruotUm  of  statutes — see  notes  to 
Rljpgs  V.  Palmer  KN.  Y.)  5  L.  B.  A.  340; 
United  States  v.  Saunders.  22  L.  ed.  U.  S.  736; 
Maillard  v.  I^wrencc.  14  L.  ed.  U.  8.  025,  and 
Blake  v.  NaUonal  City  lUtnk,  28  L.  ed.  U.  S. 
119. 
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JTauwfS  100  U.  S.  508,  513,  25  L.  ed.  631, 


The  title  of  an  act  may  be  considered  in 
detennimog  the  intention  of  the  legislature. 

Church  of  Holy  Trinity  v.  United  States, 
143  U.  S.  457,  462,  36  L.  ed.  226,  229,  12 
Sup.  Ct  Rep.  511;  Coosato  Min,  Co,  v.  South 
C<Mrolina,  144  U.  S.  550,  563,  36  L.  ed.  537, 
542,  12  Sup.  Ct.  Rep.  689. 

The  fact  that  the  section  in  which  an  am- 
bi^ity  is  found  is  penal  in  its  nature,  and 
therefore  to  be  construed  strictly,  does  not 
preclude  resort  to  the  original  act  for  the 
purpose  of  discovering  the  legislative  inten- 
tion. 

United  States  v.  Lacher,  134  U.  S.  624, 
626,  33  L.  ed.  1080,  1082,  10  Sup.  Ct.  Rep. 


The  necessary  effect  of  the  15th  Amend- 
ment in  prohibiting  discrimination  against 
citizens  of  the  United  States  in  the  matter 
of  voting  because  of  their  race,  color,  or  pre- 
rious  condition  is  tfi  secure  or  guarantee 
that  right  to  all  such  citizens,  of  whatever 
eolor,  white  as  well  as  black,  who  are  other- 
wise qualified  under  the  state  law  to  exer- 
cise it. 

Ex  parte  Yarhrough,  110  U.  S.  065,  28  L. 
ed.  279,  4  Sup.  Ct.  Rep.  152. 

Mr.  Swagar  Sherley  argued  the  cause, 
and,  with  Mr,  W,  B,  Dixon,  filed  a  brief  for 
appellee: 

The  15th  Amendment  is  the  only  source 
of  power  that  Congress  has  as  to  state  elec- 
tions; and  both  as  to  state  and  Federal 
elections  the  power  it  confers  upon  Congress 
for  the  punishment ^ of  offenses  against  the 
suffrage  is  limited  to  offenses  against  citi- 
zens because  of  race  prejudice,  etc.,  and  when 
committed  by  the  United  States  or  a  state, 
or  some  oflker  or  agent  of  the  United  States 
or  a  state. 

United  States  y,  Reese,-  92  U.  S.  214,  23 
L.  ed.  563;  United  States  v.  Cruikshank,  1 
Woods,  308,  Fed.  Cas.  No.  14,897;  United 
StaiesY.  OfuikakQmk,d2  U.  S.  555,  23  L.ed.' 
692. 

U.  S.  Rev.  Stat.  §  5607  (U.  S.  Comp.  Stat. 
1901,  p.  37 12),  upon  which  the  indictment 
is  founded,  is  based  by  its  terms  upon  the 
15th  Amendment,  but  is  not  appropriate  leg- 
islation thereunder. 

Lackey  v.  United  States,  53  L.  R.  A.  660, 
46  C.  0.  A.  189,  107  Fed.  114. 

It  is  not  within  the  province  of  the  courts 
to  80  limit  a  statute  by  judicial  construc- 
tion as  to  make  it  operate  only  as  to  that 
which  Congress  may  rightfully  prohibit  and 
punish. 

United  States  v.  Reese,  92  U.  S.  214,  23 
li.  ed.  563;  Trade-mark  Cases,  100  U.  S.  82, 
sub  nam.  United  States  v.  Steffens,  25  L.  ed. 
550;  United  States  y.  Harris,  106  U.  S.  629, 
27  L.  ed.  290,  1  Sup.  Ct.  Rep.  601. 

Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court: 

The  single  question  presented  for  our  con- 
sideration is  whether  9  5507  can  be  upheld 
[136] ma  a  valid  enactment,  for,  if  *not,  the  indict- 
ment must  also  fall,  and  the  defendant  was 
rightfully  discharged.  On  its  face  the  leo- 
iSo  V.  8. 


tion  purports  to  be  an  exercise  of  the  power 
granted  to  Congress  l^  the  15th  Amend- 
ment, for  it  declares  a  punishment  upon 
anyone  who,  by  means  of  bribery,  prevents 
another  to  whom  the  right  of  suffrage  i» 
guaranteed  by  such  amendment  from  exer- 
•cising  that  right.  But  that  amendment  re- 
lates solely  to  action  '^y  the  United  States- 
or  by  any  state,"  and  does  not  contemplate 
wrongful  individual  acts.  It  is  in  this  re- 
spect similar  to  the  following  clauses  in  the* 
14ih  Amendment: 

''No  state  shall  make  or  enforce  any  law* 
which  shall  abridge  the  privileges  or  immu- 
nities of  citizens  of  the  United  States ;  nor 
sliall  any  state  deprive  any  person  of  life, 
liberty,  or  property  without  due  process  of 
law;  nor  deny  to  any  person  within  its  ju- 
risdiction the  equal  protection  of  the  laws."^ 

Each  of  these  clauses  has  been  often  held 
to  relate  to  action  b^  a  state,  and  not  by  in- 
dividuals. As  said  in  Virginia  v.  Rives,  10(^ 
U.  8.  313j  318,  sub  nom.  Ex  parte  Virginia^ 
25I..ed.  067,669: 

"The  provisions  of  the  14th  Aniendment 
of  the  Constitution  we  have  quoted  all  have 
reference  to  state  action  exclusively,  and 
not  to  any  action  of  private  individuals.*' 

Again,  in  Ex. parte  Virginia,  100  U.  S» 
339,  346,  25  L.  ed.  676,  679: 

''They  have  reference  to  actions  of  the  po- 
litical body  denominated  a  state,  by  what- 
ever instruments  or  in  whatever  modes  that 
action  may  be  taken.  A  state  acts  by  ita 
legislative;  its  executive,  or  its  judicial  au- 
thorities. It  can  act  in  no  other  way.  The 
con^tutiotial  provision,  therefore,  must 
mean  tliat  no  agency  of  the  state,  or  of  the 
officers  or  acents  by  whom  its  powers  are 
exerted,  shall  deny  to  any  person  within  its 
iurisdiction  the  equal  protection  of  the 
laws." 

Again,  in  United  States  y.  Cruikshank,  92 
U.  S.  542,  554,  23  L.  ed.  588,  692: 

"The  14th  Amendment  prohibits  a  state 
from' denying' to  ariy^rson  wittiin  its  ju- 
risdiction the  equal  protection  of  the  laws; 
but  this  provision  does  not,  any  more  than 
the  one  which  precedes  it,  and  which  we 
have  just  considered,  add  anything  to  the 
rights  which  one  citizen  has  under  the  Con- 
stitution against  another.  The  equality  of 
the  rights  of  citizens  is  a  principle  of  repub- 
licanism.  Every  republican  govemmeot  *i8[13Tl 
in  duty  bound  to  protect  all  its  citizens  in 
the  enjoyment  of  this  principle,  if  within  its 
power.  That  duty  was  originally  a^umed 
by  the  states;  and  it  still  remains  there. 
The  only  obligation  resting  upon  the  United 
States  is  to  see  that  the  states  do  not  deny 
the  right.  This  the  amendment  guarantees, 
but  no  more.  The  power  of  the  national 
government  is  limited  to  the  enforcement  of 
this  guaranty." 

In  Civil  Rights  Cases,  109  U.  S.  3,  13,  27 
L.  ed.  835,  840,  3  Sup.  Ct  Rep.  18,  22: 

"And  so  in  the  present  case,  until  some 
state  law  has  been  passed,  or  some  state  ac- 
tion through  its  officers  or  agents  has  been 
taken,  adverse  to  the  rights  of  citizens 
sought  to  be  protected  by  the  14th  Amend- 
menty  no  l^slation  of  the  United  States  un- 
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<ler  Haid  amendment,  nor  any  proceeding;  un* 
<ler  such  legislation,  can  be  called  into  ac- 
tivity; for  the  prohibitions  of  the  amend- 
ment are  against  state  laws  and  acts  done 
under  state  authority.  Of  course,  legisla- 
tion may,  and  should,  be  provided  in  advance 
to  meet  the  exigency  when  it  arises;  but  it 
should  be  adapted  to  the  mischief  and  wrong 
which  the  amendment  was  intended  to  pro- 
vide against;  and  that  is,  state  laws,  or 
state  action  of  some  kind,  adverse  to  the 
rights  of  the  citizen  secured  by  the  amend- 
ment. Such  legislation  cannot  properly  cov- 
er the  whole  domain  of  rights  appertaining 
to  life,  liberty,  and  property,  defining  them 
and  providing  for  their  vindication.  That 
would  be  to  establish  a  code  of  municipal 
law  regulative  of  all  private  rights  between 
man  and  man  in  society.  It  would  be  to 
make  Ck>ngrcss  take  the  place  of  the  state 
legislatures,  and  to  supersede  them.  It  is 
■al^urd  to  affirm  that,  because  the  rights  of 
life,  liberty,  and  property  (which  include  all 
civil  rights  that  men  have)  are  by  the 
amendment  sought  to  be  protected  against 
invasion  on  the  part  of  the  state  without 
due  process  of  law,  Congress  may  therefore 
provide  due  process  of  law  for  their  vindica- 
tion in  every  case ;  and  that,  because  the  de- 
nial by  a  state  to  any  persons  of  the  equal 
protection  of  the  laws  is  prohibited  by  the 
amendment,  therefore  Congress  may  estab- 
W^h  laws  for  their  equal  protection.  In  fine, 
the  legislation  which  Congress  is  authorized 
to  adopt  in  this  behalf  is  not  general  legis- 
lation upon  the  rights  of  the  citizen,  but  cor- 
rective legislation;  that  is,  such  as  may  be 
f  138] necessary  *and  proper  for  oounteracting  such 
laws  as  the  states  may  adopt  or  enforce,  and 
which,  by  the  amendment,  they  are  prohib- 
-  ited  from  making  or  enforcing,  or  such  acts 
and  proceedings  as  the  states  may  commit 
or  take,  and  which,  by  the  amendment,  they 
are  prohibited  from  committing  or  taking." 

United  States  y.  Harris,  106  U.  S.  629, 
630,  27  L.  ed.  200,  294,  1  Sup.  Ct.  Rep.  601, 
609: 

"The  lan^iRge  of  the  amendment  does  not 
leave  this  subject  in  doubt.  When  the  state 
lias  been  guilty  of  no  violation  of  its  provi- 
sions; when  it  has  not  made  or  enforced  any 
law  abridging  the  privileges  or  immunities 
of  citizens  of  the  United  States;  when  no 
one  of  its  departments  has  deprived  any  per- 
son of  life,  lilwrty,  or  property  without  due 
process  of  law.  or  denied  to  any  person  with- 
in its  jurisdiction  the  equal  protection  of 
the  laws;  when,  on  the  contrary,  the  laws 
of  the  state,  as  enacted  by  its  legislative, 
and  construed  by  its  judicial,  and  adminis- 
tered by  its  executive,  departments,  recog- 
nize and  protect  the  rights  of  all  persons, — 
the  amendment  imposes  no  duty,  and  confers 
no  power,  upon  Congress." 

See  also  Slaughter- House  Oases,  16  Wall. 
Sfi.  21  L.  ed.  394;  Scott  v.  McNeal,  154  U. 
S  34,  45.  38  L.  ed.  896,  901,  14  Sup.  Ct.  Rep. 
1108;  Chicago,  B,  d  Q.  R.  Co,  v.  Chicago, 
166  U.  S.  226,  233,  41  L.  ed.  979,  983,  17 
Sup.  Ct.  Rep.  581. 

But  we  are  not  left  alone  to  this  reasoning 
from  analogy.  The  15th  Amendment  itaeU 
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has  been  considered  by  this  court,  and  the 
same  limitations  placed  upon  its  provisions. 
In  United  States  v.  Reese,  92  U.  S.  214.  217, 
23  L.  ed.  563,  564,  we  said: 

"The  15th  Amendment  does  not  confer 
the  right  of  suffrage  upon  anyone.  It  pre- 
vents the  states,  or  the  United  States,  how- 
ever, from  giving  preference,  in  this  pai-tic- 
ular,  to  one  citizen  of  the  United  States  over 
another  on  account  of  race,  color,  or  previ- 
ous condition  of  servitude.  Before  its 
adoption  this  could  be  done.  It  was  as 
much  within  the  power  of  a  state  to  exclude 
citizens  of  the  United  States  from  voting  on 
account  of  race,  etc.,  as  it  was  on  account 
of  age,  property,  or  education.  Now  it  is 
not.  If  citizens  of  one  race  having  certain 
qualifications  are  permitted  by  law  to  vote, 
those  of  another  having  the  same  qualifica- 
tions must  be.  Previous  to  this  amend- 
ment, there  was  no  constitutional  guaranty 
againiit  this  discrimination;  now  there  is. 
It  follows  that  the  ^amendment  has  invested  [130] 
the  citizens  of  the  United  States  with  a  new 
constitutional  right  which  is  within  the  pro- 
tecting power  of  Congress.  That  right  is 
exemption  from  discrimination  in  the  exer- 
cise of  the  elective  franchise  on  account  of 
race,  color,  or  previous  condition  of  servi- 
tude. This,  under  the  express  provisions  of 
the  2d  section  of  the  Amendment,  Confess 
may  enforce  by  'appropriate  legislation.  " 

In  passing  it  may  be  noticed  that  this 
indictment  charges  no  wrong  done  by  the 
state  of  Kentucky,  or  by  anyone  acting  un- 
der its  authority.  The  matter  complained 
of  was  purely  an  individual  act  of  the  de- 
fendant. Nor  is  it  charged  that  the  bribery 
was  on  account  of  race,  color,  or  previous 
condition  of  servitude.  True,  the  parties 
who  were  bribed  were  alleged  to  be  "  men 
of  African  descent,  colored  men,  negroes,  and 
not  white  men,"  and  again,  that  they  were 
"persons  to  whom  the  right  of  suffrage  and 
the  right  to  vote  was  then  and  there  guar- 
anteed by  the  15th  Amcndmont  to  the  Con- 
stitution of  the  United  States."  But  this 
merely  describes  the  parties  wronged  as 
within  the  classes  named  in  the' amendment, 
Tliey  were  not  bribed  because  they  were  col- 
ored men,  but  because  they  were  voters.  No 
discrimination  on  account  of  race,  color,  or 
pre\ioua  condition  of  servitude  is  charged. 

Tliese  authorities  show  that  a  statute 
which  purports  to  punish  purely  individual 
action  cannot  be  sustained  as  an  appropriate 
exercise  of  the  power  conferred  by  the  15th 
Amendment  upon  Congress  to  prevent  ac- 
tion by  the  state  through  some  one  or  more 
of  its  official  representatives,  and  that  an 
indictment  which  charges  no  discrimination 
on  account  of  race,  color,  or  previous  condi- 
tion of  servitude  is  likewise  destitute  of 
support  by  such  amendment. 

But  the  contention  most  earnestly  pressed 
is  that  Congress  has  ample  power  in  respect 
to  elections  of  representatives  in  Congress;.    * 
that  the  election  which  was  held,  and  at 
which  this  bribery  took  place,  was  such  an 
election;  and  that  therefore  under  such  gen-i 
eral  power  this  statute  and  this  indictment - 
can  be  sustained.    The  difficulty  with  thisi 
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contention  is  that  Congnfss  has  not  by  this 
section  acted  in  the  exercise  of  such  power. 
It  is  not  legislation  in  respect  to  elections 

40]  of  Federal  'officers^  but  is  leveled  at  all 
elections,  state  or  Federal,  and  it  does 
not  purport  to  punish  bribery  of  any 
voter,  but  simply  of  those  named  in  the  15th 
Amendment.  On  its  face  it  is  clearly  an  at- 
tempt to  exercise  power  supposed  to  be  con- 
ferred by  the  15tn  Amendment  in  respect 
to  all  elections,  and  not  in  pursuance  of  the 
general  control  by  Congress  over  particular 
elections.  To  change  this  statute,  enacted 
to  punish  bribery  of  persons  named  in  the 
15th  Amendment  at  all  elections,  to  a  stat- 
ute punishing  bribery  of  any  voter  at  cer- 
tain elections  would  be  in  efTect  judicial 
kginlation.  It  would  be  wresting  the  stat- 
ute from  the  purpose  with  which  it  was 
enacted  and  making  it  serve  another  pur- 
pose. Doubtless  even  a  criminal  statute 
ouy  be  good  in  part  and  bad  in  part,  provid- 
ing the  two  can  be  clearly  separated,  and 
it  is  apparent  that  the  legislative  body 
would  have  enacted  the  one  without  the 
other,  but  there  are  no  two  parts  to  this 
statute.  If  the  contention  be  sustained,'  it 
is  simply  a  transformation  of  the  statute  in 
its  single  purpose  and  scope.  This  question 
has  been  by  this  court  in  two  cases  carefully 
considered  and  fully  determined.  In  United 
States  V.  Reeae.  92  U.  S.  214,  23  L.  ed.  5G3, 
*  there  was  an  indictment,  one  count  of  which 
was  based  upon  the  3d  and  another  upon 
the  4th  section  of  the  act  of  May  31,  1870 
(16  Stat,  at  L.  140,  chap.  114,  U.  S.  Comp. 
Stat.  1901,  p.  506)  the  5th  section  of  which 
act  is  substantially  repeated  in  }  5507,  Rev. 
Stat.  (U.  S.  Comp.  Stat.  1901,  p.  3712).  it 
is  true  that,  as  stated,  |  4  contains  ''  no 
words  of  limitation  or  reference,  even,  thai 
can  be  construed  as  manifesting  any  inten- 
tion to  conAne  its  provisions  to  the  terms 
of  the  15th  Amendment.  That  section  has 
for  its  object  the  punishment  of  all  persons 
who  by  force,  bribery,  etc.,  hinder,  delay, 
etc.,  any  person  from  qualifying  or  voting." 
And  it  is  also  true  that  the  government  ex- 
pressly waived  the  consideration  of  all 
claims  not  ari&ing  out  of  the  enforcement  of 
the  15th  Amendment  to  the  Constitution. 
Nevertheless  the  decision  is  directly  in  point. 
We  said  (p.  22l,  L.  ed.  p.  565) : 

**  We  are,  therefore,  directly  called  upon 
to  decide  whether  a  penal  statute  enacted 
by  Congress,  i«/ith  its  limited  powers,  which 
is  in  general  language  broad  enough  to  covet 
wrongful  acts. without  as  well  as  within  the 
constitutional  jurisdiction,  can  be  limited 
by  judicial  construction  so  as  to  make  it 

liljoperate  *only  on  that  which  Congress  may 
rightfully  prohibit  and  punish.  For*thi.- 
purpose,  we  must  take  these  sections  of  the 
statute  as  they  arc.  We  are  not  able  to 
reject  a  part  which  is  unconstitutional,  anu 
retain  the  remainder,  because  it  is  not  pos 
aible  to  separate  that  which  is  unconstitu 
tional,  if  there  be  any  such,  from  that  which 
is  not.  The  proposed  effect  is  not  to  be  at- 
tained by  striking  out  or  disregarding 
190  V.  S. 


words  that  are  in  the  section,  but  by  insert- 
ing those  that  are  not  now  there.  Each  of 
the  sections  must  stand  as  a  whole  or  fall 
altogether.  The  language  is  plain.  There  is 
no  room  for  construction,  unless  it  be  as  to 
the  effect  of  the  Constitution.  The  question, 
then,  to  be  determined  is,  whether  we  can 
introduce  words  of  limitation  into  a  penal 
statute  so  as  to  make  it  specific,  when,  aa 
expressed,  it  is  general  only. 

"  It  would  certainly  be  dangerous  if  the 
legislature  could  set  a  net  large  enough  to 
catch  all  possible  offenders,  and  leave  it  to 
the  courts  to  step  inside  and  say  who  could 
be  rightfully  detained  and  who  should  be  set 
at  large.  This  would,  to  some  extent,  sub- 
stitute the  judicial  for  the  legislative  de- 
partment of  the  government.  ...  To 
limit  this  statute  in  the  manner  now  asked 
for  would  be  to  make  a  new  law,  not  to  en- 
force an  old  one.  This  is  no  part  of  our 
duty.*' 

Again,  in  the  Trade-Mark  Cases,  100  U.  S. 
82,  sub  nam.  United  States  ▼.  Steffens,  25 
L.  ed.  550,  the  validity  of  an  indictment 
under  the  4th  and  5th  sections  of  the  act  of 
Congi-ess  to  punish  the  counterfeiting  of 
trademarks  (19  Stat,  at  L.  141,  chap.  274) 
was  considered.  The  congressional  enact- 
ments at  that  time  attempted  to  authorize 
trademarks  generally,  and  the  statute  re- 
ferred to  was  equally  general.  It  was  held 
that  under  the  Constitution  Congress  did 
not  have  control  over  the  subject  of  trade- 
marks generally,  and,  leferring  to  the  con- 
tention that  to  a  limited  extent  it  had,  we 
said  (p.  98,  L.  ed.  p.  553)  : 

**  It  has  been  suggested  that  if  Congress 
has  power  to  regulate  trademarks  used  in 
commerce  with  foreign  nations  and  among 
the  several  states,  these  statutes  shall  be 
held  valid  in  that  class  of  cases,  if  no  fur- 
ther. .  .  .  While  it  may  be  true  that 
when  one  part  of  a  statute  is  valid  and  con- 
stitutional, and  another  part  is  unconstitu- 
tional and  void,  the  court  may  enforce  the 
valid  part  where  they  are  distinctly  separa- 
ble, so  that  each  can  stand  alone,  it  is  not 
within  the  judicial  province  to  give  to  t lie 
*words  used  by  Congress  a  narrower  meaning  [142] 
than  they  are  manifestly  intended  to  bear 
in  order  that  crimes  may  be  punished 
which  are  not  descnbed  in  language  that 
brings  them  within  the  constitutional 
power  of  that  body.  This  precise  point 
was  decided  in  United  States  v.  Reese, 
92  U.  S.  214,  23  L.  ed.  563.  In  that  case 
Congress  had  passed  a  statute  punishing 
election  officers  who  should  refuse  to  any  per- 
son lawfully  entitled  to  do  so  the  right  to 
east  his  vote  at  an  election.  This  court  was 
of  the  opinion  that,  as  regarded  the  section 
of  the  statute  then  under  consideration.  Con- 
gress could  only  punish  such  denial  when  it 
was  on  account  of  race,  color,  or  previous 
condition  of  servitude.  It  was  urged,  how- 
ever, that  the  general  description  of  the  of- 
fense included  the  more  limited  one,  and 
that  the  section  was  valid  where  such  was  in 
fact  the  cause  of  denial.     But  the  court 
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said"  (and  then  follow  the  quotation  we 
have  already  made  from  that  case). 

We  deem  it  unnecessary  to  add  anything 
to  the  views  expressed  in  these  opinions.  We 
are  fully  sensible  of  the  great  wrong  which 
results  from  bribery  at  elections,  and  do 
not  question  the  power  of  Congress  to  pun- 
isli  such  offenses  when  committed  in  respect 
to  the  election  of  Federal  oflScials.  At  the 
same  time  it  is  all-important  that  a  crim- 
inal statute  should  define  clearly  the  offense 
which  it  purports  to  punish,  and  that  when 
00  defined  it  should  be  within  the  limits  of 
the  power  of  the  legislative  body  enacting  it. 
Congress  has  no  power  to  punish  bribery  at 
all  elections.  The  limits  of  its  power  are 
in  respect  to  elections  in  which  the  nation 
is  directly  Interested,  or  in  which  some  man- 
date of  the  national  Constitution  is  dis- 
obeyed ;  sjid  courts  are  not  at  liberty  to  take 
a  criminal  statute,  broad  and  comprehensive 
in  its  terms  and  in  these  terms  beyond  the 
power  of  Congress,  and  change  it  to  fit 
some  particular  transaction  which  Congress 
might  have  legislated  for  if  it  had  seen  fit. 

The  judgment  of  the  District  Court  ia  af' 
firmed. 

Mr.  Justice  MoKejuia  took  no  part  in 
the  decision  of  this  case. 
Mr.    Justice    Harlan    and    Mr.    Justice 
m  dissented. 


[143]     'SWAN  ft  FINCH  COMPANY,  Appt., 

UNITED  STATES. 

(Bee  8.  C.  Reporter's  ed.  148-147.) 

Duties — drawback     on     exportation — goods 
consumed  on  voyage. 

The  drawtMick.  provided  for  by  the  act  of  Con- 
gress of  August  27,  1894,  |  22  (28  Stat,  at  L. 
551,  chap.  840).  re-enacted  as  the  act  of  July 
24,  1807,  f  80  (30  Stat,  at  L.  211,  chap.  11,  V. 
8.  Comp.  Stat.  1001,  p.  1001),  *'on  the  ex- 
portation*' of  articles  manufactured  from  Im- 
ported materials  on  which  duties  had  been 
paid,  will  not  be  allowed  ou  goods  placed  on 
board  a  vessel  bound  for  a  foreign  port,  to  be 
used  and  consumed  on  board  the  vessel  dur- 
ing its  voyage,  and  In  fact  so  used  and  con- 
sumed. 

[No.  258.] 

Argued  April  22,  2S,  190S.     Decided  May 

18,  190S. 

APPEAL  from  the  Court  of  Claims  to  re- 
view a  judgment  denying  the  right  to 
a  drawback  of  duties  on  goods  manufactured 
from  imported  materials,  used  and  consumed 
by  a  vessel  bound  to  a  foreign  port.  Af- 
firmed. 

Statement  by  Mr.  Justice  Breireri 
Section  22  of  the  act  of  August  27,  1891 

(28  Stat,  at  L.  551,  chap.  349),  re-enacted 
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as  I  30  of  the  act  of  July  24, 1807  (30  Stat, 
at  L.  211,  chap.  11,  U.  S.  Comp.  Stat.  1901, 
p.  1001),  ia  as  follows: 

"Sec  22.  That  where  imported  material* 
on  which  duties  have  been  paid  are  used  in 
the  manufacture  of  articles  manufactured  or 
produced  in  the  United  States,  there  shall 
be  allowed  on  the  exportation  of  such  arti- 
cles  a  drawback  equal  in  amount  to  the  du- 
ties paid  on  the  materials  used,  leas  oneper 
centum  of  such  duties:  Provided^  That 
when  the  articles  exported  are  made  in  part 
from  domestic  materials  the  imported  miate- 
rials,  or  the  narts  of  the  articles  made  from 
such  materials,  shall  ao  appear  in  the  com- 
pleted articles  that  the  quantity  or  measure 
thereof  may  be  ascertained:  And  provided 
further.  That  the  drawback  on  any  article 
allowed  under  existing  law  shall  be  contin- 
ued at  the  rate  herein  provided.  That  the 
imported  materials  used  in  tiie  manufacture 
or  production  of  articles  entitled  to  draw- 
back of  customs  duties  when  exported  shall, 
in  all  coses  where  drawback  of  duties  paid 
on  such  materials  is  claimed,  be  identified, 
the  quantity  of  such  materials  used  and  the 
amount  of  duties  paid  thereon  shall  be  as- 
certained, the  facts  of  the  manufacture  or 
production  of  such  articlea  in  *the  United  [144] 
States  and  their  exportation  therefrom  shall 
be  determined,  and  the  drawback  due  there- 
on shall  be  paid  to  the  manufacturer,  pro- 
ducer, or  exporter,  to  the  agent  of  either,  or 
to  the  person  to  whom  such  manufacturer, 
producer,  esroorter,  or  agent  shall  in  writing 
order  such  arawback  paid,  under  such  regu- 
lations ms  ttie  Sentetary  of  the  Treasury 
shall  prescribe." 

During  the  years  1805,  1806,  1807,  the  ap- 
pellant, a  corporation  engaged  in  business  as 
importer,  manufacturer,  and  exporter  of  oils 
at  New  York  city  and  elsewhere  m  the  United 
States,  having  used  in  the  manufacture  of 
certain  kinds  of  lubricating  oils  imported 
rape  seed  oil  on  which  duties  had  been  paid, 
placed  on  board  of  vessels  bound  for  foreign 
ports,  lubricating  oils  so  manufactured,  and 
claimed  a  drawback  of  the  duties  paid  on  the 
imported  rape  seed  oil  used  therein.  The 
Treasury  Department  allowed  and  paid  the 
drawback  on  such  manufactured  oils  as  were 
shipped  to  foreign  countries  and  there  re- 
landed,  but  refused  to  pay  any  on  such  as 
were  placed  on  board  for  use  and  consumed 
in  use  on  the  vessels.  The  appellant  brought 
this  suit  in  the  court  of  claims  to  recover 
the  drawbacks  on  the  last-named  oils.  That 
court  decided  against  it  (37  Ct.  CI.  101), 
and  from  such  decision  this  appeal  was 
taken. 

if  r.  William  B.  Kins  argued  the  cause, 
and,  with  Mr.  George  A,  King,  filed  a  brief 
for  appellant : 

The  word  "exportation"  has  two  mean- 
ings: ( 1)  Its  primary,  general,  or  essential 
meaning — ^to  carry  or  send  out  of  a  place, 
and  (2)  Its  secondary,  specific,  or  especial 
meaning — to  send  out  from  one  country  to 
another. 

Murray's  Philological  Diet,  title  "Export  ;** 
Webster's    Diet,    title    "Export;"    Century 
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J>ict  title  "Export;"  Standard  Diet  title 
-"Export;"  Anderson's  Diet  tiUe  "Export;" 
Black's  Diet  tiUe  "Export" 

\Vbidi  meaning  is  to  be  preferred  in  this 
«tAtute  is  to  be  deeided  by  finding  which  is 
more  in  accord  with  the  purpose  of  the  stat- 


BiadE,  Constr.  ft  Interpretation  of  Laws, 
p.   56. 

The  purpose  of  the  drawback  law  is  to 
place  the  American  manufacturer  in  a  po* 
sition  equal  to  that  of  his  foreign  competitor 
in  those  markets  where  the  protective  tariff 
laws  of  the  United  States  can  give  no  advan- 
tMge  to  the  American. 

Campbell  v.  United  States,  107  U.  S.  407, 
27  L.  ed,  592,  2  Sup.  Ct  Rep.  759;  Tide  Wa- 
ter (HI  Co.  V.  United  Slates,  171  U.  S.  210, 
216,  43  L.  ed.  139,  140,  18  Sup.  Ct  Rep.  837; 
Schlita  Brewing  Co.  v.  United  States^  35  Ct. 
CI.  110 

Whenever  the  question  has  been  clearly 
presented  for  judicial  decision,  it  has  been 
\iniformly  hela  that  exportation  was  com- 
plete upon  leaving  the  port,  and  that  reland- 
ing  in  a  foreign  country  is  not  an  essential 
of  exportation. 

Sampson  v.  Peaslee,  20  How.  571,  15  L. 
ed.  1022;  Irvine  v.  Redfield,  23  How.  170,  16 
L.  ed.  418;  Oreely  v.  Thompson,  10  How. 
225,  13  L.  ed.  397;  Forman  v.  Peaslee,  Fed. 
Cas.  No.  4,941;  MuUer  v.  Baldwin,  43  L.  J. 
Q.  B.  N.  S.  164. 

The  essential  to  importation  is  entrance, 
just  as  the  essential  to  exportation  is  exit. 

Marriott  v.  Brune,  9  How.  619,  13  L.  ed. 
282;  Lawder  v.  Stone,  187  U.  S.  281,  ante, 
178,  23  Sup.  Ct.  Rep.  79;  American  Siig- 
^r  Ref.  Co.  v.  United  Slates,  181  U.  S.  610, 
45  L.  ed.  1024,  21  Sup.  Ct.  Rep.  830. 

Several  eases  in  this  court  have  laid  down 
the  principle  that  in  the  Constitution  the 
word  "export"  is  used  in  relation  to  foreign 
«>mmerce,  and  not  interstate  or  domestic 
-commerce. 

Brown  v.  Maryland,  12  Wheat.  419,  6  L. 
-ed.  678;  Woodruff  v,  Parham,  8  Wall.  123, 
19  L.  ed.  382;  Brown  v.  Houston,  114  U.  S. 
«22,  29  L.  ed.  257,  5  Sup.  a.  Rep.  1091; 
Dooley  v.  United  Slates,  183  U.  S.  151,  46 
L.  ed.  120,  22  Sup.  Ct.  Rep.  62. 

In  an  English  case  where  the  question 
«roee  whether  "exportation"  in  a  statute  in- 
^uded  domestic  trade,  it  was  defined  in  its 
loader  meaning  of  carrying  out  of  port. 

Stockton  d  D.  H.  Co.  v.  Barrett,  11  Clark 
4  F.  600. 

Where  soods  leave  the  United  States  only 
temporarily,  the  owner  intending  to  reland 
them  in  this  country,  there  is  no  exportation, 
because  the  intent  is  absent  The  courts  hold 
the  purpose  of  permanent  absence  essential 
to  the  exportation. 

United  States  v.  The  Forrester,  Newber- 
ly,  Adm.  81,  Fed.  Cas.  No.  15,132 ;  Kidd  v. 
Flagler,  64  Fed.  367;  Kennedy  v.  United 
States,  37  C.  C.  A.  25,  95  Fed.  127. 

Assistant  Attorney  General  Pradt  argued 
the  cause  and  filed  a  brief  for  appellee: 

It  is  to  be  assiuned  that  the  words  and 
phrases  are  used  in  their  technical  meaning, 
if  they  have  acquired  one. 
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Endlioh,  Interpretation  of  Statutes,  §  2; 
Ex  parte  Hall,  1  Pick.  261;  Brocket  v.  Ohio 
d  P.  R.  Co.  14  Pa.  243,  53  Am.  Dec  534; 
State  V.  Smith,  5  Humph.  396. 

This  rule  has  found  especial  application 
by  this  court  in  the  interpretation  of  stat- 
utes relating  to  the  revenue  laws. 

American  Net  d  Twine  Co.  v.  Worthing- 
ton,  141  U.  S.  471,  35  L.  ed.  822,  12  Sup. 
Ct.  Rep.  55;  Two  Hundred  Chests  of  Tea,  9 
Wheat.  430,  438,  6  L.  ed.  128,  129;  Mad- 
dock  V.  Magone,  152  U.  S.  368,  38  L.  ed. 
482,  14  Sup.  Ct.  Rep.  588;  De  Jonge  v.  Ma- 
gone, 159  U.  S.  569,  40  L.  ed.  262^  16  Sup. 
Ct.  Rep.  119. 

The  word  "exportation"  has  a  well-known 
restricted  technical  meaning. 

Anderson,  title  "Export;"  Blade,  title  "Ex- 
port;" Bouvier,  title  "Exportation;"  English 
( 1899)  title  "Exportation;"  Jacobs-Tomlins, 
title  "Exportation;"  Rapalje  &  Lawrence, 
title  "Exportation;"    Wharton,    title  "Ex- 

Sortation;"  Century,  title  "Export;"  Stan- 
ard,   title  "Exportation;"    Webster,    title 
"Export." 

The  words  "imports,"  "exports,"  and  "ex- 
portation" have  frequently  received  judicial 
definition,  and  in  every  ease  in  which  the 
words  were  employed  in  their  commercial 
sense  they  have  been  held  to  apply  to  for- 
eign commerce, — to  goods  shipped  from  one 
country  t-o  another  in  foreign  trade,  and  in 
no  such  instance  were  the  words  given  their 
general  meaning. 

Broicn  v.  Maryland.  12  Wheat.  419,  0  L. 
ed.  678;  Woodruff  v.  Parham,  8  Wall.  123, 
131,  19  L.  ed.  382,  384;  De  Lima  v.  UidiveU, 
182  U.  S.  176,  45  L.  ed.  1048,  21  Sup.  Ct 
Rep.  743;  Kidd  v.  Flagler,  54  Fed.  307,  Re- 
versed in  24  C.  C.  A.  123,  45  U.  S.  App.  4G1, 
78  Fed.  341;  Uvited  States  v.  The  roi-res- 
ter,  Newberry,  Adm.  81,  Fed.  Cas.  No.  15,- 
132. 

The  essential  element  of  an  importation  or 
an  exportation,  in  its  constitutional  sense, 
is  the  intent  to  reland  the  goods  in  some 
foreign  port. 

The  Mary,  1  Gall.  206,  Fed.  Cas.  No.  9,- 
183;  McLean  v.  Hager,  31  Fed.  604;  Form^m 
V.  Peaslee,  P'ed.  Cas.  No.  4,941;  Clarke  v. 
Clarke,  3  Woods,  408,  Fed.  Cas.  No.  2,846. 

The  meaning  of  the  word  as  employed  in 
the  Constitution  must  be  given  to  it  in  the 
statutes  of  the  United  States. 

Kentucky  Railroad  Taw  Cases,  115  U.  S. 
334,  sub  nom.  Cincinnati,  N,  0.  d  T.  P.  R. 
Co.  V.  Kentucky,  29  L.  ed.  418,  6  Sup.  Ct 
Rep.  57. 

This  court  has  construed  the  purpose  of 
the  drawback  provision  to  be  not  only  the 
encouragement  of  manufactures  in  this  coun- 
try, but  the  enlargement  of  our  trade  with 
foreign  countries. 

Tide  Water  Oil  Co.  v.  United  States,  171 
U.  S.  216,  43  L.  ed.  141,  18  Sup.  Ct  Rep. 
837. 

If  there  can  be  any  ambiguity  found  in  the 
statute,  the  doubt  should  be  solved  in  favor 
of  the  government,  since  the  claimant  is 
claiming  the  benefit  of  a  special  privilege, — 
exemption  from  the  burden  of  a  general  stat- 
ute. 

086 


144-147 


8UPBEMB  COUBT  OF  TUS  UNITED  STATBS. 


Oct.  Tebm  , 


Bannihal  d  8t.  J.  R.  Co,  y.  Miasouri  River  | 
Packet  Co.  125  U.  8.  271,  31  L.  ed.  736,  8 
Sup.  Gt.  Rep.  874. 

No  mere  omiaaioii,  no  mere  failure  to  pro- 
vide for  contingencies  which  it  may  seem 
wise  to  have  fipecifically  provided  for,  justi- 
fy any  judicial  addition  to  the  language  of 
the  statute. 

United  Hiatea  v.  Goldenberg,  168  U.  8.  103, 
42  L.  ed.  398,  18  Sup.  Ct.  Rep.  3. 

Mr.  Justice  Breirer  delivered  the  opinion 
of  the  court: 

The  statute  allows  the  drawback  "on  the 
exi)ortation/'  and  the  question  is  whether 
soods  placed  on  board  a  vessel  bound  for  a 
forei^^n  port,  to  be  used  and  consumed  on 
board  the  vessel  during  its  voyage,  and  in 
fact  so  used  and  consumed,  are  exported. 

The  careful  opinion  of  the  court  of  claims, 
which,  in  general,  we  approve  and  to  which 
we  refer,  relieves  us  from  the  necessity  of  an 
extrndod  discussion.  Whatever  primary 
[146] meaning  *be  indicated  by  its  derivation,  the 
word  "export,"  as  used  in  the  Constitution 
•  and  laws  of  .the  United  States,  generally 
mpnns  the  transportation  of  goods  from  this 
to  a  foreign  country.  "As  the  le^l  notion 
of  emigration  is  a  going  abroad  with  an  in- 
tention of  not  returning,  so  that  of  exporta- 
tion is  a  severance  of  goods  from  the  mass 
of  things  belonging  to  this  country  with  an 
intention  of  uniting  them  to  the  mass  of 
things  belonging  to  some  foreign  country  or 
other."     17  Ops.  Atty.  Gen.  583. 

True,  the  context  may  sometimes  give  to 
the  word, a  narrower  meaning,  and  in  the  ex- 
ecution of  the  administrative  affairs  of  gov- 
ernment it  may  have  been  applied  to  cases  in 
whioJ)  there  was  not  in  the  full  sense  of  the 
term  an  exportation,  yet  these  are  excep- 
tions and  do  not  destroy  its  general  signifi- 
cation. It  cannot  mean  simply  a  carrying 
out  of  the  country,  for  no  one  would  speak 
of  goorls  shipped  by  water  from  San  Frances- 
CO  to  San  Diego  as  "exported,"  although  in 
the  voyage  they  are  carried  out  of  the  coun- 
try. Nor  would  the  mere  fact  that  there  waa 
DO  purpose  of  return  justify  the  use  of  the 
worA  "export."  Coal  placed  on  a  steamer  in 
San  Francisco  to  be  consumed  in  propelling 
that  steamer  to  San  Diego  would  never  be  so 
designated.  Another  country  or  state  as  the 
intended  destination  of  the  goods  is  essen- 
tial to  the  idea  of  exportation. 

Counsel  for  appellant,  after  quoting  from 
several  dictionaries,  say: 

''These  definitions  show  that  the  word  has 
two  meanings : 

"(1)  Its  primary,  general  or  essential 
meaning, — ^to  carry  or  send  out  of  a  place; 
and 

"(2)  Ita  secondary,  specific  or  especial 
meaning, — ^to  send  out  from  one  country  to 
another. 

''Of  all  goods  sent  out  of  this  country  but 
a  small  proportion  fails  to  reach  a  foroi?n 
country ;  the  amount  consumed  or  lost  at  sen 
is  minute  in  comparison.  In  ordinary  use, 
therefore,  the  foreign  destination  is  implied. 
We  claim  that,  however  usual,  it  is  not  es- 
sential, and  that  here  the  original  and  prl- 
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mary  definition  of  the  word  should  be  ap- 
plied to  goods  carried  out  of  the  country  on 
vessels  in  the  foreign  trade,  although  they 
never  reach  a  foreign  country." 

To  this  we  are  unable  to  yield  our  assent: 
'  'First  The  fact  that  the  words  "export*' [146} 
and  "exportation"  are,  as  we  have  indicaie-i, 
generally  used  in  the  sense  of  transportation 
from  this  to  a  foreign  country,  makes 
against  the  contention  that  it  is  here  used  in 
a  different  sense. 

Second.  The  purpose  with  which  the 
drawback  statute  was  enacted  is  against  it. 
In  Campbell  v.  United  States,  107  U.  8.  407, 
413,  27  L.  ed.  592,  595,  2  Sup.  Ct.  Rep.  759, 
766,  we  said: 

"The  purpose  of  the  drawback  provision  is 
to  make  duty  free,  imports  which  are  manu- 
factured here  and  then  returned  whence  they 
came  or  to  some  other  foreign  countiy. — 
articles  which  are  not  aold  or  consumed  in 
the  United  States." 

So,  also,  in  Tide  Water  Oil  Co.  v.  United 
States,  171  U.  S.  210,  216,  43  L.  ed.-139,  18 
Sup.  Ct.  Rep.  837,  839: 

"The  object  of  the  section  was  evidently,, 
not  only  to  build  up  an  export  trade,  but  to 
encourage  manufactures  in  this  country^ 
where  such  manufactures  are  intended  for 
exportation,  by  granting  a  rebate  of  duties 
upon  the  raw  or  prepared  materials  import- 
ed, and  thus  enabling  the  manufacturer  to 
compete  in  foreign  markets  with  the  same 
articles  manufactured  in  other  countries." 

Third.  The  uniform  construction  placed 
by  the  department  charged  with  the  execu- 
tion of  the  statute  has  been  against  it. 

Fourth.  Being  a  governmental  grant  of  a 
pri>ilege  or  benefit  it  is  to  be  construed  is 
favor  of  the  government  and  against  the 
party  claiming  the  grant.  Where  the  bur- 
den is  placed  upon  a  citizen,  if  there  be  a 
doubt  as  to  the  extent  of  the  burden  it  is  re- 
solved in  favor  of  the  citizen,  but  where  a 
privilege  is  granted  any  doubt  is  resolved  In 
favor  of  the  government.  In  Hartranft  v. 
H^te^mann,  121  U.  S.  609,  616,  30  L.  ed. 
1012,  1015,  7  Sup.  Ct.  Rep.  1240,  1244,  th^ 
one  rule  was  thus  stated: 

"We  are  of  opinon  that  the  decision  of  the 
circuit  court  was  correct.  But,  if  the  ques- 
tion were  one  of  doubt,  the  doubt  would  be 
resolved  in  favor  of  the  importer  'as  duties 
are  never  imposed  on  the  citizen  upon  vague 
or  doubtful  interpretations.'  Poicers  t. 
Barney,  5  Blatchf.  202,  Fed.  Cas.  No.  )1,- 
361 ;  United  States  v.  Isham,  17  Wall.  496,. 
504,  21  L.  ed.  728,  730;  Chirr  v.  Scudda,  11 
Exch.  190,  101 :  Adanis  v.  Bancroft,  3  Sumn. 
384,  Fed.  Cas.  No.  44."  See  also  American 
Net  d  Twine  Co.  v.  Worthington,  141  U,  S. 
468,  474,  35  L.  ed.  821,  824,  12  Sup.  Ct.  Rep. 
55. 

*0n  the  other  hand,  in  Bannihal  d  St.  t/.[147) 
R.  Co.  V.  Missouri  River  Packet  Co.  125  U. 
S.  200.  271,  31  L.  ed.  731,  735,  8  Sup.  Ct. 
Rep.  874,  880,  we  said,  citing  several  au- 
thorities: 

"But  if  there  be  any  doubt  as  to  the  prop- 
er construction  of  this  statute  (and  we 
think  there  is  none),  then  that  construction 
must  be  adopted  which  is  most  advantageous 
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to  the  interests  of  the  government.  Tlie 
•tatute,  being  a  grant  of  a  privilege,  must  be 
construed  most  strongly  in  favor  of  the 
grantor." 

For  these  reasons  we  think  the  judgment 
of  the  Court  of  Claima  toaa  correct,  and  it  is 
affirmed, 

Mr.  Justice  Brown  and  Mr.  Justice 
Peckham  dissented. 


MUTUAL  RESERVE  FUND  LIFE  ASSO- 
CIATION, Appt,, 
V, . 

JAMES  S.  PHELPS  and  Fidelity  Trust  k 
Safety  Vault  Company. 

(See  S.  C.  Reporter's  ed.  147-160.) 

Service  of  process  on  foreign  corporation — 
service  on  state  officer  after  cancelation 
of  lieense — Federal  courts — enjoining  pro* 
cecdings  in  state,  courts, 

1.  The  cancelation,  by  the  Insurance  commis- 
sioner of  Kentucky,  of  the  license  to  do  busi- 
ness in  that  state,  granted  to  an  insurance 


company  which  had  consented,   pursuant  to 
Ky.  Stat.  1899,  S  631.  that  service  of  process 
upon     such     commissioner     in     any     action 
brought  in  the  state  should  be  a  valid  service 
upon  the  company,  does  not  render  such  serv- 
ice insufflcient  to  bring  that  company  into  a 
court  of  the  state  as  a  party  defendant  to  a 
suit  brought  by  a  citizen  of  such  state  upon 
a  cause  of  action  which  arose  out  of  transac- 
tions between  the  parties  while  the  Insurance- 
company   was   carrying  on   business  in   Ken- 
tucky under  the  license. 
2.     A  Federal  court  is  without  Jurisdiction   to 
enjoin  proceedings  in  a  state  court  sought  to 
be  removed  to  the  Federal  court,  where  such 
proceedings   are   not    removable   because    re- 
ganled  by  the  state  court  merely  as  supple- 
mentary in  character  and  as  a  mere  continua- 
tion of  an  action  already  passed  into  Judg- 
ment, and  in  aid  of  the  execution  of  such 
Judgment. 

[No.  263.] 

Argued  April  24,  27, 190S,    Decided  May  18,. 

1909. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Sixth  Circuit 
to  review  a  decree  which  reversed  a  decree  of 
the  Circuit  Court  for  the  District  of  Ken- 


NoTB. — As  to  service  of  process  on  foreign 
corporations — see  notes  to  Foster  v.  Charles 
Betcher  Lumber  Co.  (S.  D.)  23  L.  R.  A.  490; 
Eldred  v.  American  Palace-Car  Co.  45  C.  C. 
A.  3. 

That  a  foreign  corporation  must  he  engaged 
la  Imsiness  within  the  state  in  order  to  validate 
iervice  of  process  upon  it — see  note  to  Pinney 
V.  Providence  Loan  &  Invest  Co.  (Wla)  50  L. 
R.  A.  591. 

As  to  conflict  of  ^risdiotion  between  Federal 
and  state  courts — see  Louisville  Trust  Co.  v. 
Cincinnati,  22  C.  C.  A,  856,  and  note.  And  see 
note  to  J.  I.  Case  Plow  Works  v.  Finks,  26  C. 
C  A.  50. 

On  infunotion  against  suit  in  foreign  jurisdic- 
tion— see  note  to  Thomdike  v.  Thorndike  (III.) 
21  L.  R.  A  71. 

As  to  enjoining  proceedings  in  Federal  courts 
— see  notes  to  Clapp  v.  Otoe  County,  45  C.  C.  A 
691;  Central  Trust  Co.  v.  Grantham,  27  C.  C. 
A  675,  and  Garner  v.  Second  Nat  Bank,  16  C. 
C  A  90. 

Bsrvioe  on  state  officer  as  service  on  foreign  cor- 
poration. 

Service  on  an  Insurance  commissioner,  as  pre- 
scribed by  statute,  is  sufficient  as  against  a 
foreign  Insurance  company  that  has  appointed 
him  agent  for  that  purpose.  Osborne  v.  Shaw- 
mnt  Ina  Co.  51  Vt  278. 

Valid  service  of  summons  on  a  misdemeanor 
hidlctment  against  a  foreign  insurance  company 
may  be  made  under  Ky.  Stat  S  631,  requiring 
consent  to  service  of  process  on  the  Insurance 
commissioner  *'in  any  action,"  and  Crlm.  Code, 
I  147,  providing  that  process  upon  Indictments 
shall  be  served  as  in  civil  actlona  ^tna  Ins. 
Co.  V.  Com.  106  Ky.  864,  45  L.  R.  A  855,  51 
8.  W.  624, 

Statutes  prescribing  this  method  for  service 
of  process  on  foreign  insurance  companies  do 
act  preclude  service  In  the  manner  prescribed 
for  foreign  corporations  generally.  Howard  v. 
Prudential  Ins.  Co.  1  App.  Div.  185.  87  N.  Y. 
Supp.  832 ;  Silver  v.  Western  Assur.  Co.  8  App. 
DiT.  572,  38  N.  Y.  Supp.  335 ;  Green  v.  BquiU- 
ble  Mut  Life  k  Endowment  Asso.  105  Iowa, 
190  V.  8. 


628,  75  N.  W.  635;  Mutual  Reserve  Fund  Life- 
Asso.  V.  Cleveland  Woolen  Mills,  27  C.  C.  A. 
212,  54  U.  S.  App.  290,  82  Fed.  508 ;  Connecti- 
cut Mut  L.  Ins.  Co.  V.  Spratley,  99  Tenn.  322. 
44  I..  R.  A.  442,  42  S.  W.  145,  Affirmed  in  172^ 
U.  S.  602,  43  L.  ed.  569,  19  Sup.  Ct  Rep.  308. 

The  provision  of  Va.  Code,  chap.  53,  for  the* 
service  of  process  on  the  auditor  of  public  ac- 
counts during  any  vacancy  in  the  agency  to 
accept  service  for  a  foreign  insurance  company,^ 
does  not  apply  to  such  companies  as  are  con- 
ducted  on  the  assessment  plan,  but  as  to  such 
companies  the  method  of  service  is  pointed  out 
by  Va.  act  of  May  18,  1887,  which  makes  no 
provision  for  service  during  the  existence  of 
any  such  vacancy.  Millan  v.  Mutual  Reserve 
Fund  Life  Asso.  103  Fed.  764. 

There  is  some  conflict  as  to  whether  a  foreign* 
corporation  doing  business  within  the  state- 
without  complying  with  a  statute  requiring,  as 
a  condition  precedent,  the  designation  of  a  state 
official  to  accept  service  of  process,  is  bound  by 
service  on  such  official. 

Service  under  such  circumstances  has  beea 
held  to  be  at  least  prima  facie  sufficient 
Knapp,  S.  &  Co.  Co.  v.  National  Mut  F.  Ins. 
Co.  30  Fed.  607. 

And  the  company  has  been  held  estopped  by 
such  a  course  to  deny  the  validity  of  such  serv- 
ice. Bhrman  v.  Teutonia  Ins.  Co.  1  McCrary,. 
123,  1  Fed.  471 ;  Masons*  Fraternal  Acci.  Asso.. 
V.  Riley,  60  Ark.  578,  81  S.  W.  148^  Sparks  v. 
National  Masonic  Acci.  Asso.  73  Fed.  277; 
Sparks  v.  National  Masonic  Acci.  Asso.  100* 
Iowa,  458,  69  N.  W.  678;  Modern  Woodmen  v. 
Noycs,  158  Ind.  508,  64  N.  B.  21. 

To  the  same  effect  is  Old  Wayne  Mut  Llfe- 
Asso.  V.  Flynn  (Ind.  App.)  66  N.  B.  57.  where 
the  court  said  that  a  foreign  insurance  com- 
pany cannot  go  into  the  state  of  Pennsylvania 
and  do  business  therein  and  evade  the  provi- 
sions of  a  statute  of  that  state  requiring  the 
flling  of  a  stipulation  authorising  service  of 
process  on  an  insurance  commissioner  or  some 
desigoated  agent,  by  falling  to  comply  with  the 
law. 

So  where  defendant  admits  in  the  pleadintrs 
that  it  was  a  foreign  corporation  engaged  In  the 
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tMfVv  enioininff  further  nroceedings  in  a 
state  oourt»  and  remanded  the  caiiao,  ^ith 
directions  to  dismiss  the  bill.    Affirmed. 

See  name  case  below,  60  G.  C.  A.  33i),  112 
Fed.  463. 

Statement  by  Mr.  Justice  Brewers 
Section    631,    Kentucky    Statutes     1809 
(Laws  1893,  chap.  171,  }  94),  reads  as  fol- 
lows: 
{148]     *<'Sec.  631.  Before  authority  is  granted  to 
any  forei.^i  insurance  company  Ui  do  busi- 
ness in  this  state,  it  must  file  with  the  com- 
missioner a  resolution  adopted  b^  its  board 
of  directors  consenting  that  service  of  proc- 
ess upon  any  agent  of  such  company  in  this 
state/  or  upon  the  commissioner  of  insurance 
of  this  state,  in  any  action  brought  or  pend- 
ing in  this  state,  shall  be  a  valid  service 
upon  said  company;  and  if  process  is  served 


• 

upon  the  commissioner  it  shall  be  his  duty 
to  at  once  send  it  by  mail,  addressed  to  the 
company  at  its  principal  office;  and  if  any 
company  shall,  without  the  consent  of  the 
other  party  to  any  suit  or  proceeding 
brought  by  or  against  it  in  any  court  of  this 
state,  remove  said  suit  or  proceeding  to  any 
Federal  court,  or  shall  institute  any  suit  or 
proceeding  against  any  citizen  of  this  state 
in  any  Federal  court,  it  shall  be  the  duty 
of  the  commissioner  to  forthwith  revoke  all 
authority  to  such  company  and  its  agents  to 
do  business  in  this  state,  and  to  publish  such 
revocation  in  some  newspaper  of  general  cir- 
culation published  in  the  state." 

On  May  10,  1893,  the  appellant,  the  Mu- 
tual Reserve  Fund  Life  Araodation,  herein- 
after called  the  association,  acting  under 
said  section,  by  resolution  of  its  board  of 
directors,  consented  that  the  insurance  com- 


buslness  of  fire  Insurance  within  the  state,  it 
is  conclusively  presumed  against  It  that  before 
so  doing  It  duly  assented  as  required  by  Kan. 
Oen.  Stat  1880.  chap.  60a,  |  41,  that*  In  ac- 
tions brought  against  It  Jurisdiction  might  be 
obtained  by  service  ilpon  the  superintendent  of 
insurance  in  the  manner  prescribed  by  that 
statute  which  authorized  It  to  do  business  in 
the  state  upon  compliance  with  its  terms.  Ger- 
man Ina  Co.  V.  Hall,  1  Kan.  App.  43,  41  Pac. 
69. 

But  the  Rhode  Island  supreme  court  has  held 
that  Jurisdiction  of  a  foreign  Insurance  com- 
pany, doing  business  In  the  state  without  com- 
plying with  the  provisions  of  a  statute  which 
requires  it,  before  doing  business,  to  appoint  the 
Insurance  commissioner  to  accept  service  of 
process,  cannot  be  acquired  by  service  on  such 
•commissioner,  where  the  facts  appear  from 
plalntiflTs  own  showing  that  the  defendant  has 
not  appeared  to  plead  to  the  Jurisdiction,  and 
is  not  shown  to  have  received  notice  either  ac- 
-tual  or  constructive.  •  Lubrano  v.  Imperial 
Council,  O.  of  U.  F.  20  R.  I.  27.  38  L.  R.  A.  646, 
37  Atl.  345.  The  court  distinguished  Bhrman 
V.  Teutonla  Ins.  Co.  1  McCrary,  123,  1  Fed. 
471.  and  Sparks  v.  National  Masonic  Accl.  Asso. 
"73  Fed.  277,  supra,  pointing  out  that  in  those 
-eases  the  defendant  appeared  and  pleaded  to 
the  Jurisdiction,  and  that  the  return  on  the 
writ  showed  a  valid  service  prima  facie,  and 
-said  that  no  presumption  that  the  defendant 
had  discharged  its  statutory  duty  by  appoint- 
ing the  person  therein  designated  as  its  agent 
to  accept  service  could  be  said  to  arise  in  the 
face  of  a  record  which  showed  as  a  matter  of 
fact  that  the  defendant  had  not  complied  with 
-the  statute. 

In  Rotbrock  v.  Dwelllng-House  Ins.  Co.  161 
Muss.  42.3.  23  L.  R.  A.  863,  37  N.  B.  206,  which 
was  an  action  to  enforce  a  Judgment  recovered 
in  the  courts  of  another  state  against  a  foreign 
InBurance  company,  the  court  refused  to  follow 
Ehrman  v.  Teutonla  Ins.  Co.  1  McCrary,  123, 
1  Fed.  471,  Bupra.  The  court  pointed  out  that 
in  that  case  the  defendant  had  notice  of  the 
-suit  and  appeared  and  sought  to  set  up  a  want 
of  Jurisdiction,  but  said  that  this  difference 
•might  not  be  very  material,  and  added :  *'It 
-seems  to  us  that  the  question  before  us  is  not 
whether  the  defendant  would  be  estopped  from 
setting  up  its  failure  to  comply  with  the  law  to 
relieve  itself  from  liability  under  Its  contract, 
but  whether  the  plaintiff  presents  a  ease  which 
-comes  within  the  terms  of  the  statute  on  which 
the  Jurisdiction  of  the  court  must  be  founded. 
Unless  the  statute  applies  to  a  case  like  this  the 
service  was  Improperly  made,  and  it  Is  as  if 
«88 


there  had  been  no  service.  In  our  opinion  un- 
less the  stipulation  is  filed  a  foreign  insurance 
company  has  no  right  to  do  business  in  the 
state,  and  if  it  violates  the  law  in  that  respect 
no  service  can  be  made  upon  the  auditor  and  no 
Jurisdiction  can  be  obtained  there  on  which  to 
found  a  Judgment  against  it  The  remedy  pro- 
vided is  by  a  punishment  of  the  coriwratlon  and 
of  such  others  as  have  disregarded  the  require- 
ments of  the  statute.** 

The  provision  of  Me.  Rev.  Stat  tit  4,  chap. 
49,  I  63,  authorising  service  of  process  against 
a  foreign  insurance  company  to  be  made  on  the 
insurance  commissioner  "In  case  no  agent  of 
such  company  can  be  found'*  does  not  apply  to 
companies  which  have  never  done  business  or 
had  an  agent  or  officer  or  attorney  in  the  state. 
Hazeltlne  v.  Mississippi  Valley  F.  Ins.  Co.  55 
Fed.  743. 

And  where  the  company  had  withdrawn  from 
the  state  of  Maine  before  service,  the  New  York 
supreme  court  refused  to  enforce  a  default  Judg- 
ment in  pemotiam  rendered  by  a  court  of  the 
former  state  on  service  of  process  upon  the 
commissioner  of  insurance.  People  v.  Comm^- 
cial  Alliance  L.  Ins.  Co.  7  App.  Div.  297,  40 
N.  Y.  Supp.  269.  It  was  insisted  in  this  case 
that,  as  the  summons  bore  date  before  that  of 
the  company's  withdrawal  from  the  state,  the 
service  was  valid  because  an  action  is  deemed 
to  be  begun  on  the  day  the  writ  or  summons  Is 
dated ;  but  the  court  said  that  so  far  as  foreign 
insurance  corporations  are  concerned  Jurisdic- 
tion is  acquired  by  the  service  of  a  writ  or  sum- 
mons, and  that  where,  on  the  date  of  such  serv- 
ice the  company  was  not  doing  business  within 
the  state,  the  Maine  court  had  no  Jurisdiction 
over  it  to  render  a  Judgment  enforceable  out- 
side of  the  state. 

So  the  right  to  serve  process  on  any  of  the 
former  agents  of  a  foreign  insurance  company 
or  upon  the  auditor  of  public  accounts  under 
Va.  Code.  chap.  63.  was  terminated  by  the  with- 
drawal of  the  company  from  the  state.  Mlllan 
V.  Mutual  Reserve  Fund  Life  Asso.  103  Fed. 
764. 

But  a  foreign  insurance  company  which  has 
consented,  pursuant  to  Ky.  act  of  April  6,  1893, 
I  94,  to  service  of  process  upon  the  commission- 
er of  Insurance  does  not,  by  ceasing  to  do  busi- 
ness in  the  state,  preclude  service  <m  that  ofll- 
clal  in  an  action  on  the  contract  of  insurance 
previously  made  In  the  state.  Home  Ben.  Soc. 
V.  Muehl,  22  Ky.  L.  Rep.  1378,  69  S.  W.  520; 
Germania  Ins.  Co.  v.  Ashby,  23  Ky.  L.  Rep. 
1564,  65  S.  W.  611 ;  MuTD^L  Rasaavn  Fumo 
Life  Asso.  o.  Phelps. 

Earlier   cases   in    the   lower   Federal   coortt 
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miBsioncr  of  Kentucky  should  be  authorized 
to  receive  service  of  process  in  any  uction 
brought  or  pending  in  Kentucky,  and  also 
that  like  valid  service  of  process  might  be 
made  upon  every  agent  then  or  thereafter 
acting  for  it  in  Kentucky. 

On  October  10,  1899,  the  insurance  com- 
missioner canceled  the  license  which  had 
theretofore  been  issued  to  the  association, 
and  gave  it  notice  that  from  and  after  that 
4ate  all  authority  granted  by  his  depart- 
ment to  it,  and  all  licenses  issued  to  the 
agents  of  the  association  to  do  business  in 
the  state  of  Kentucky,  were  revoked.  And 
from  and  after  that  date  Uie  association  had 
no  agent  or  agents  in  the  state  of  Kentucky 
and  did  no  new  business  whatever  in  the 
state,  but  at  one  time,  for  the  convenience 
of  the  holders  of  certificates  residing  in  Jef- 
ferson county,  permitted  them  to  remit  dues 


whlcb  held  that  the  aatborlty  of  the  Insurance 
commissioner  to  accept  serrice  conferred  by  res- 
olution of  a  foreign  insurance  company  adopted 
pursuant  to  Ky.  Stat  S  631,  ceased  when  tbe 
company's  licence  to  do  business  in  the  state 
was  revoked,'  and  it  hnd  in  consequence  ceased 
to  do  such  business  and  had  withdrawn  its 
agents  from  the  state  (Friedman  v.  Empire  L. 
Ina  Co.  101  Fed.  535;  Swann  y.  Mutual  Re- 
Mrre  Fund  Life  Asso.  100  Fed.  922).  being 
aquarely  in  conflict  with  Mutual  Rbservb 
Fund  Lifb  Asso.  v.  Phklps,  must  be  regarded 
as  overruled  by  it 

In  some  states  the  statutes  provide  that  stip- 
ulations to  accept  service  of  process  on  the 
atate  ofBcial  shall  be  irrevocable  so  long  as  any 
liability  of  the  stipulating  foreign  insurance 
•company  to  any  resident  of  the  state  continues. 

Where  the  statute  so  provides,  service  on 
such  official  is  not  invalid  because  the  company 
had  ceased  doing  business  in  the  state  and  had 
revoked  its  agencies,  provided  the  policy  sued 
on  was  Issued  while  the  company  was  doing 
business  in  the  state.  Collier  v.  Mutual  Re- 
•erve  Fund  Life  Asso.  119  Fed.  617. 

Nor  in  such  case  is  the  revocation  of  the  li- 
cense permitting  a  foreign  insurance  company 
to  do  business  In  the  state,  coupled  with  the 
subsequent  attempted  revocation  by  tbe  com- 
pany  of  its  stipulation  authorizing  service 
of  process  on  the  insurance  commissioner,  ef- 
fectual to  preclude  such  service  in  an  action 
fbnnded  upon  the  liability  growing  out  of  a  pol- 
icy issued  while  the  stipulation  was  In  force. 
Magoffin  V.  Mutual  Reserve  Fi^nd  Life  Asso.  87 
Minn.  2tK),  01  N.  W.  1115. 

Nor  can  the  company  by  ceasing  to  do  busi- 
ness within  the  state  revoke,  as  to  an  outstand- 
ing liability,  its  power  of  attorney  appointing 
the  insurance  commissioner  to  accept  service, 
where  the  statute  provides  that  "the  authority 
thereof  shall  continue  in  force  irrevocable  so 
long  as  any  liability  of  the  company  remains 
outstanding  in  this  commonwealth."  Biggs  v. 
Mutual  Reserve  Fund  Life  Asso.  128  N.  C.  5, 
Zl  8.  B.  955 ;  Moore  v.  Mutual  Reserve  Fund 
Ut!%  Asso.  129  N.  C.  31,  39  S.  B.  637. 

Where  the  statute  so  provides,  service  so 
made  will  confer  Jurisdiction  of  suits  by  a  non- 
resident against  the  corporation,  although  it 
has  ceased  to  do  business  in  the  state,  so  long 
as  suits  against  the  coriwration  by  citizens  of 
the  state  are  pending  in  the  state  courts  or  un- 
til it  has  been  decided  at  the  time  of  bringing 
such  salt  that  It  had  no  existing  liabilities  with- 
in the  state.  Youmans  v.  Minnesota  Title  Ina 
4  T.  Co.  67  Fed.  282. 

A  foreign  insurance  company  which  had  com- 
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and  assessments  through  the  Western  Bank, 
located  in  the  city  of  Louisville. 

*0n  February  28,  1900,  James  S.  Phelps[140] 
commenced  an  action  in  the  circuit  court  of 
Jefferson  county,  Kentucky,  against  the  as- 
sociation, alleging  that  on  Julv  8,  188i^,  he 
had  made  application  for  memoership  in  it, 
and  that  on  July  16,  1885.  his  application 
had  been  approved  and  certificate  of  policy 
of  insurance  issued  to  him.  Breaches  of  the 
agreement  on  the  part  of  the  defendant  were 
alleged,  and  a  judgment  asked  for  $1,994.20. 
A  summons  was  issued  and  served  on  the  in- 
surance commissioner,  and  an  alias  sum- 
mons was  also  issued  and  served  upon  Ben 
Frese,  as  the  managing  agent  and  chief  of- 
ficer and  agent  of  the  association  in  Jeffer- 
son county.  The  defendant  appeared  spe- 
cially and  moved  to  quash  the  service  on 
each  summons.     The  motion  was  heard  on 


plied  with  a  Tennessee  statute  requlrinfr  it  to 
deposit  with  the  secretary  of  state  a  iwwer  of 
attorney  to  accept  service  of  process  to  be  ir- 
revocable so  long  as  the  company  transacted 
business  in  the  state  or  left  outstanding  or  un- 
satisfied policies,  although  it  might  subsequent- 
ly retire  from  the  state  or  be  excluded  by  its 
laws,  may  l>e  so  served  where  it  retired  from 
the  state  before  that  act  was  repealed  by  Tenn. 
Acts  1895,  chap.  160,  requiring  the  state  treas- 
urer or  insurance  commissioner  to  be  the  offi- 
cer appointed  to  accept  service,  and  consequent- 
ly failed  to  make  an  appointment  under  that 
act  D'Arcy  v.  Mutual  L.  Ins.  Co.  108  Tenn. 
567,  69  S.  W.  768. 

But  service  upon  the  superintendent  of  insur- 
ance of  a  summons  to  a  foreign  insurance  com- 
pany does  not  give  the  state  courts  Jurisdiction 
of  an  action  on  a  policy  fully  executed  in  an- 
other state,  although  the  company  had  at  one 
time  been  authorized  to  do  business  in  the  state 
and  had  filed  with  the  superintendent  the  writ- 
ten consent  to  such  service  required  as  a  con- 
dition of  doing  business  In  the  state  by  Kan. 
Gen.  Stat  1897,  chap.  74,  |  104,  where  long 
prior  to  the  issuance  of  the  policy  its  license  to 
do  business  in  the  state  had  been  revoked,  since 
which  time  it  had  not  maintained  any  agency 
or  transacted  any  business  therein.  Mutual  Re- 
serve Fund  Life  Asso.  v.  Boyer  (Kan.)  50  L.  B. 
A.  538,  61  Pac.  387. 

A  foreign  insurance  company  which  trans- 
acted no  business  in  the  state  between  the  time 
when  the  statute  went  Into  effect,  requiring 
such  companies  as  a  condition  precedent  to  do- 
ing any  business  in  the  state  to  consent  to  serv- 
ice of  process  on  the  state  auditor,  and  the  time 
of  filing  such  consent,  is  not  bound  by  a  service 
of  a  notice  of  garnlsbment  on  such  oflScer  dur- 
ing that  period.  Greaves  v.  Posner,  111  Iowa, 
651,  82  N.  W.  1022. 

For  other  cases  on  the  question  of  the  valid- 
ity of  servioe  as  the  basis  of  a  Judgment  in  per- 
sonam against  a  foreign  corporation  which  is 
not  doing  business  within  the  state,  see  note  to 
Piuney  v.  Providence  Loan  &  Invest  Co.  (Wis.) 
50  L.  R.  A.  591. 

Insurance  effected  by  correspondence  through 
tbe  mails,  by  a  foreign  corporation  having  no 
place  of  business  or  agent  in  the  state,  is  held 
not  to  constitute  "doing  business"  in  the  state, 
within  the  meaning  of  a  statute  authorizing 
service  upon  the  insurance  commissioner  for  a 
foreign  insurance  company.  Romalne  v.  Union 
Ins.  Co.  55  Fed.  751. 

But  an  insurance  company  whose  agents  so- 
licit in  another  state  applications  for  Insurance, 
and  forward  them  to  the  '!&ome  office,   which 
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affidayits,  and  oyemiled.  The  defendaut 
taking  no  further  action,  judgment  was  ren- 
dered on  Ma^  19, 1900,  in  favor  of  the  plain- 
tiflf  and  against  it  for  $1,994  with  interest. 
On  August  4,  1900,  the  plaintiff  filed  an 
amended  and  supplemental  petition,  in 
which  he  alleaed  the  filing  of  the  original 
petition,  the  judgment,  the  issue  of  execu- 
tion, a  return  of  nulla  bona;  that  the  de- 
fendant had  a  large  number  of  policy  hold- 
ers in  the  state  who  at  stated  times  and 
regular  intervals  became  indebted  to  it  for 
premiums  and  assessments  upon  its  policies 
of  insurance,  and  prayed  for  a  general  at- 
tachment, or  in  lieu  thereof  the  appoint- 
ment of  a  receiver  to  take  charge  of  the  busi- 
nens  and  property  of  the  defendant  in  Ken- 
tucky, and  tha£  all  revenues  and  income  ao- 
cniinsr  to  it  from  policy  holders  and  other 
debtors  be  orderea  paid  to  the  receiver. 
Upon  the  filing  of  this  amended  and  supple- 
mental petition  the  court  appointed  the  Fi- 
delity Trust  &  Safety  Vault  Company,  the 
other  appellee,  hereinafter  called  the  com- 

Sany,  a  receiver  of  all  the  property,  of  the 
efendant  in  Kentudqr,  dire^ited  it  to  re- 


ceive and  collect  all  moneys  and  debts  now 
owing  or  hereafter  to  accrue  to  the  md  de- 
fendant, and  ordered  all  debtors  of  the  asso- 
ciation to  pay  to  the  receiver  all  premiums 
and  assessments  which  might  become  due  or 
owing  to  it;  such  receivership  to  continue 
until  the  judgment  of  the  plaintiff  und  all 
costs  and  expenses  had  been  paid,  and  then 
to  terminate.  The  company  qualified  as 
such  receiver,  and  gave  notice  to  the  policy 
holders  of  the  defendant. 

•  *0n  August  22,  1900,  the  association  ap-[15l4 
plied  by  petition  and  bond  for  a  removal  of 
the  ease  to  the  drcuit  court  of  the  United 
States  for  the  district  of  Kentucky,  which 
application  was  denied.  It  does  not  appear 
that  any  copy  of  the  record  waa  filed  in  the 
Federal  court.  But  it  commenced  this  suit 
in  that  court  against  Phelps  (the  judgment 
creditor)  and  tiie  company,  to  enjoin  them 
from  further  proceeding  under  the  order 
made  by  the  state  court.  The  court  it«ued 
an  injunction,  as  prayed  for.  103  Fed.  615. 
On  February  2,  1901,  the  defendants  moved 
to  dissolve  the  injunction,  which  motion  wa* 
overruled  and  an  appeal  taken  to  the  United 


malls  certificates  to  the  applicants  and  collects 
the  does  by  mail  and  local  collectors,  is  within 
the  proyisloDS  of  a  statute  of  such  state  requir- 
ing any  foreign  Insarance  company  desiring  to 
transact  any  business  by  agents  in  such  state 
to  auMmrlze  the  superintendent  of  the  Insur- 
ance department  to  accept  service  of  process. 
Sparks  v.  National  Masonic  AccL  Asso.  73  Fed. 
277. 

The  plaintiffs  in  an  action  against  a  foreign 
insurance  company  are  not  deprived  of  the  ben- 
efit of  the  provision  antlioriaing  service  of 
process  upon  the  auditor  of  state  because  they 
happen  to  be  the  agents  of  the  corporation. 
Rebm  v.  German  Ins.  ft  Bav.  Inst  125  Ind.  135, 
25  N.  B.  173. 

But  an  appointment  of  the  superintendent  of 
insurance  as  attorney  for  a  foreign  corporation 
for  the  purpose  of  service  of  process,  sent  with 
an  aiipllcation  for  permission  to  do  business  in 
the  state  to  insurance  agenta  and  brokers,  who 
has  propomKl  to  procure  the  admission  of  the 
corporation  into  tlie  state,  is  ineffectual,  at 
least  for  the  purpose  of  an  action  by  auch 
agents  for  services  and  expenditures,  where  the 
superintendent  has  refused  to  admit  the  com- 
pany to  the  state,  and  the  application  has  been 
withdrawn.  Richardson  v.  Western  Home  Ins. 
Co.  29  N.  Y.  8.  II.  820,  8  N.  Y.  Supp.  873. 

The  indlyidual  name  of  the  superintendent  of 
Insurance  need  not  be  stated  in  a  certificate  ap- 
pointing him  as  the  agent  of  a  foreign  Insur- 
ance company  for  service  of  process.  Lafflin  v. 
Travelers'  Ins.  Co.  121  N.  Y.  713,  24  N.  B.  934. 

Service  on  the  deputy  of  the  secretary  of 
state  is  held  in  lionkey  v.  Keyes  Silver  Mln.  Co. 
21  Nev.  812,  17  I^  R.  A.  851,  81  Pac.  67,  to  be 
insufllcient,  under  a  statute  authorising  service 
on  the  secretary  of  state  as  agent  of  the  cor- 
poration. 

And  service  of  process  on  the  deputy  insur- 
ance commissioner  at  the  ofiice  of  commlasioner 
is  not  service  on  the  latter,  within  the  meaning 
of  a  statute  authorising  service  of  process  for 
foreign  insurance  companies  upon  the  insurance 
commissioner.  Old  Wayne  Mut  Life  Asso.  v. 
Flynn  (Ind.  App.i  66  N.  B.  57. 

But  in  South  Pub.  Co.  v.  Fire  Asso.  of  Phila- 
delphia, 67  Hun,  41,  21  N.  Y.  Supp.  675.  the 
clerk  of  the  superintendent  of  Insurance,  who 
was  specially  designated  by  him  for  the  purpose, 
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was  held  his  representative  to  receive  service 
for  a  foreign  Insurance  company,  where  the  so- 
perintendent  had  been  appointed  to  receive  and 
accept  service,  and  hlroaelf  gave  a  written  ad- 
mission of  service. 

To  the  same  effect  is  Qninn  v.  Royal  Ina  Co. 
81  Hun.  207,  80  N.  T.  Supp.  714,  where  the  ab- 
sence of  the  superintendent  of  Insurance  from 
the  city  of  Albany,  New  York,  when  the  sum- 
mons .  to  a  foreign  insurance  company  was  re- 
ceived ^y  the  sheriff  for  service  was  held  net  to 
estop  the  insurance  company  from  claiming  the 
benefit  of  a  provision  of  the  policy  in  suit,  lim- 
iting the  time  for  the  commencement  of  actions 
thereon,  bees  use  the  law  requires  the  superin- 
tendent of  insurance  to  appoint  a  deputy  upon 
whom,  in  hia  absence,  the  powers  and  duties  of 
the  oflice  should  devolve,  and  the  service  of  sum-' 
mens  in  such  case  upon  the  deputy  would  have 
been  good. 

But  conceding  by  way  of  argument  that  serv- 
ice 09  the  chie£  deputy  of  the  Pennsylvania  in- 
surance commissioner  would  confer  Jurisdiction 
over  a  foreign  insurance  company  which  had 
authorised  the  commissioner  to  accept  aervice, 
by  virtue  of  the  statutory  authority  conferred 
on  the  chiet  deputy  to  act  during  the  absence 
or  inability  of  the  insurance  commissioner  and 
perform  such  duties  as  are  attached  to  that  of- 
fice, such  service  is  insufllcient  whew*  tte  re- 
turn fails  to  show  that  the  person  served  waa 
the  chief  deputy,  and  that  the  commlasioner 
was  not  present  and  able  to  receive  service  him- 
self. Reynolds  v.  Supreme  Conclave  I.  O.  of 
U.  9  Pa.  Diet  R.  622. 

Service  of  summons  by  mall  on  the  saperla- 
tendeot  of  insurance,  of  which  he  makes  a  writ* 
ten  admission,  waa  held  insufficient  by  the  cir- 
cuit court  of  the  United  States  in  Farmer  v. 
National  Life  Asso.  50  Fed.  829,  28  Abb.  N.  C 
421,  under  N.  Y.  Laws  1884,  chap.  346,  f  U 
authorising  service  on  him  in  a  suit  against  a 
foreign  insurance  company  which  has  appointed 
him  its  attorney  on  whom  process  "may  be 
served**  with  the  same  effect  as  if  the  company 
or  aasoclatlon  existed  in  this  state. 

This  was  In  a  case  removed  from  a  state 
court.  But  on  the  ssme  state  of  facts  and  ap- 
parently in  the  Identical  caae  (though  how  it 
came  back  into  the  state  court  doea  not  appear) 
It  was  subsequently  held  by  the  general  term 
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States  eircnit  court  of  appeals  for  the  »ixth 
drciiit.  By  that  court  the  decision  of  the 
circuit  court  was  reversed  February  4,  1902 
<50C.  C.  A.  339,  112  Fed.  453),  and  the 
case  remanded  with  directions  to  dismiss 
the  bill  of  complaint.  From  Quch  decree  the 
ai^oeiation  appealed  to  this  court. 

Messrs,  William  B.  Chitlirie  and  Ed- 
Bivad  F.  Trabue  argued  the  qause,  and, 
with  Messrs,  Oeorge  Burnham,  Jr.,  and  Seto- 
ell  T.  Tyng,  filed  a  brief  for  appellant: 

A  circuit  court  of  the  United  States  has 
jurisdiction  to  enjoin  the  execution  or  en- 
forcement of  a  judgment  of  a  state  court 
which  is  wholly  vo&  for  want  of  jurisdic- 
tion. 

yorthem  P.  R.  Co,  v.  Kurtzman,  82  Fed. 
241 ;  Terre  Haute  d  I,  5.  Co,  v.  Peoria  d  P, 
U.  R.  Co.  82  Fed.  943. 

Proceedings  in  a  state  court  never  deprive 
a  party  of  liberty  or  property  without  due 
process  of  law,  the  mere  entry  of  a  judg- 
ment or  order  touches  neither.  It  is  the  at- 
tempt at  enforcement  which  presents  the 
question  of  constitutional  right  and  calls  for 


of  the  supreme  court  In  New  York  that  written 
admlMlon  of  service  by  the  superintendent  of 
iosurance  in  New  York,  who  has  been  appointed 
an  attorney  to  receive  service  for  the  foreign 
insurance  company,  constitutes  a  sufficient  serv- 
ice, although  the  summons  was  sent  him  by 
mail.  Farmer  v.  National  Life  Asso.*  67  Hun, 
119.  21  N.  Y.  Supp.  1056. 

The  delivery  of  a  summons  to  the  sheriff  for 
service  on  the  superintendent  of  insurance, 
though  within  the  time  specified  in  the  policy 
for  bringing  actions  thereon,  Is  not  sufficient  to 
confer  Jurisdiction  of  a  foreign  insurance  com- 
pany when  not  served  within  that  time,  as  the 
case  is  not  governed  by  the  provision  of  N.  Y. 
Code  Civ.  Proc.  i  399,  declaring  that  an  at- 
tempt to  commence  an  action  is  equivalent  to 
the  commencement  thereof  within  the  meaning 
of  the  provisions  of  that  act  limiting  the  time 
for  commencing  an  action  when  the  summons  is 
delivered  to  the  sheriff  with  the  Intent  thai  it 
should  be  actually  served.  Qulnn  v.  Royal  Ins. 
Co.  81  Hun,  207,  80  N.  Y.  Supp.  714. 

The  refusal  of  the  insurance  commissioner  to 
receive  process  against  a  foreign  insurance 
company,  which  he  has  power  to  receive,  will 
not  prevent  such  attempted  service  from  being 
effectual.  Knapp,  8.  &  Co.  Co.  v.  National  Mut. 
F.  Ins.  Co.  30  Fed.  607. 

The  forwarding  of  a  copy  of  summons  by  the 
superintendent  of  insurance  to  the  secretary  of 
the  foreign  insurance  company,  and  of  another 
copy  to  the  general  agent  of  the  company  if  res- 
ident in  the  rtate,  though  required  by  Kan.  Gen. 
Stat  1880,  ctap.  50a,  i  41,  is  not  essential  to 
jurisdiction,  at  least  where  the  company  in  fact 
received  notice  of  the  commencement  of  the  ac- 
tion in  due  time  to  prepare  its  defense.  Ger- 
man Ins.  Co.  V.  Hall,  1  Kan.  App.  43,  41  Pac 
69. 

The  jarlsdlctionai  requirement  of  Nev.  Stat. 
1S89,  p.  47,  that  the  foreign  corporation  had  no 
agent  In  the  state  upon  whom  service  of  sum- 
mons might  he  made,  does  not  sufficiently  ap- 
pear from  the  record  so  as  to  sustain  service 
upon  the  secretary  of  state  where  such  record 
only  shows  that  the  company  had  no  agent 
within  the  county  of  the  sheriff  making  the  re- 
turn, and  that  any  attempt  on  his  part  to  show 
that  there  were  no  agents  in  any  of  the  other 
counties  of  the  state  would  be  in  excess  of  his 
100  V.  8. 


protection.  If,  then,  the  order  be  void  upom 
its  face,  ordinarily  a  defense  thereto  is  am> 
pie  at  law;  but  if  valid  upon  its  face,  as> 
in  the  case  at  bar,  equity  will  relieve. 

York  V.  Texas,  137  U.  S.  15,  20,  34  L.  ed.. 
604,  605,  11  Sup.  Ct.  Rep.  9;  Pennoyer  v^ 
ATc/f,  95  U.  S.  714,  732,  24  L.  ed.  665,  572. 

The  Federal  courts  will  not  restrain  the- 
institution  of  suits  in  a  state  court  under 
unconstitutional  statutes,  as  in  Fitts  v.  MO' 
Ohee,  172  U.  S.  516,  529,  43  L.  ed.  535,  541, 
19  Sup.  Ct.  Rep.  269,  or  in  any  way  inter- 
fere with  proceedings  therein;  but  as  soon 
as  those  proceedings  ripen  into  an  alleged 
judgment,  which  judgment  is  void,  the  steps 
of  individuals  seeking  to  enforce  it  may  be 
enjoined  within  the  principle  of  0«6om  v. 
Bank  of  United  States,  9  Wheat.  738,  6  L. 
ed.  204,  and  Smyth  v.  Ames,  169  U.  S.  466, 
42  L.  ed.  819,  18  Sup.  Ct.  Rep.  418. 

However,  anxious  and  solicitous  the  Fed- 
eral courts  may  be  to  avoid  conflicts  of  ju- 
risdiction, they  cannot  deny  suitors  due  pro- 
tection of  their  constitutional  rights. 

Baltimore  d  0,  R,  Co,  v.  Wabash  R,  Co, 
119  Fed.  678. 


power  under  the  statute  authorizing  his  return. 
Brooks  V.  Nevada  Nickel  Syndicate,  24  Nev.  311,, 
53  Pac.  597. 

Although  a  summons  in  an  action  in  the  city 
court  of  New  York  cannot  ordinarily  be  servecf 
outside  of  the  city,  an  implied  exception  is  made* 
in  respect  to  service  on  a  foreign  insurance  com- 
pany by  the  statute  authorizing  service  upon  the- 
superintendent  of  insurance,  and  he  may  he- 
served  at  his  office  in  Albany.  People  ex  reU 
Firemen's  Ins.  Co.  v.  New  York  City  Ct.  Jus- 
tices, 88  N.  Y.  S.  R.  147,  11  N.  Y.  Supp.  773. 

But  service  of  a  summons  directed  to  a  for- 
eign Insurance  company  upon  the  state  auditor 
in  one  county,  requiring  the  defendant  to  ap- 
pear and  answer  in  a  circuit  court  of  another 
county,  conferred  no  Jurisdiction  on  that  courts 
where  the  state  statutes,  after  making  special 
provision  for  certain  actions,  direct  that  "every 
other  action"  may  be  brought  in  any  county  in  ^ 
which  the  defendant  or  one  of  several  defend- 
ants resides  or  Is  summoned.  Masons*  Fratern- 
al Accl.  Asso.  V.  Riley,  60  Ark.  578,  31  S.  W. 
148. 

Under  Mo.  Laws  1885,  p.  184,  authorizing 
service  of  process  for  a  foreign  insurance  com- 
pany on  the  state  superintendent  of  insurance, 
a  Justice  of  the  peace  in  one  county  could  not  ac- 
quire Jurisdiction  of  such. corporation  by  service 
of  summous  on  the  superintendent  of  insurance 
in  another  county.  United  States  Mut  AccL 
Ins.  Co.  V.  Reisinger,  43  Mo.  App.  571. 

This  statute  having  been  amended  by  Mo.  Rev. 
Stat  1880,  i  5912,  so  as  to  authorise  service  on 
the  superintendent  of  Insurance  of  process  is- 
sued from  any  court  of  record.  Justice  of  the 
peace,  or  other  inferior  court,  it  was  held  in 
Fink  V.  Lancashire  Ins.  Co.  6iO  Mo.  App.  673,. 
that  the  Louisiana  court  of  common  pleas  ac- 
quired Jurisdiction  of  a  suit  against  a  foreigzk 
insurance  company  by  service  on  the  superin- 
tendent of  the  insurance  department  In  the  city 
of  St  Louis,  MlssourL 

Summons  served  on  the  superintendent  of  in- 
surance in  Kansas  in  a  suit  against  a  foreign  in- 
surance company  must  be  directed  to  the  super- 
intendent, but  otherwise  is  the  same  in  form  as 
a  summons  in  other  cases.  Westchester  F.  Ins. 
Co.  V.  Coverdale,  48  Kan.  446,  29  Pac.  682; 
German  Ina  Co.  v.  Hall,  1  Kan.  App.  43,  41 
Pac.  09. 
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The  oases  presenting  the  closest  analogy  to 
the  present  question  are  those  brought  in  the 
Federal  courts  for  relief  by  way  of  injunc- 
tion against  judgments  of  state  courts  ob- 
tained by  fraud,  and  to  restrain  proceedings 
thoreon. 

Marshall  v.  Holmes,  141  U.  S.  589,  599,  35 
L.  od.  S70,  874,  12  Sup.  Ct.  Rep.  62. 

Another  class  of  analogous  cases  is  where 
miit  is  brought  in  equity  to  obtain  relief 
against  judgments  based  upon  the  unauthor- 
ized appearance  of  attorneys. 

French  v.  Hay,  22  Wall.  238,  248,  22  L.  ed. 
SOI,  867;  Rohh  v.  Vo8,  155  U.  S.  13,  38,  39 
li.  ed.  52,  61,  15  Sup.  Ct.  Rep.  4. 

The  case  of  an  injunction  against  acts 
^one  by  authority  of  proceedings  in  a  state 
<K>urt  after  jurisdiction  has  been  transferred 
<by  a  valid  removal  to  a  circuit  court  of  the 
•United  States,  is  a  fair  illustration  of  appel- 
lant's position. 

French  v.  Hay,  22  Wall.  238,  248,  22  L.  ed. 
854,  857;  Dietzach  y.  Huidekoper,  103 U.S. 
404.  497.  8ub  noni.  Kern  v.  Huidekoper,  26 
li.  ed.  497,  498;  Woffner  v.  Drake,  31  Fed. 
«49. 

A  state  court  may  disregard  the  process  of 
«  Federal  court  which  was  void  because  is- 
sued and  executed  on  Sunday. 

Oumhel  V.  Pitkin,  124  U.  S.  131,  146,  31 
li.  ed.  374,  379,  8  Sup.  a.  Rep.  379. 

Where  the  case  shows  an  admitted  abuse 
of  process,  this  may  be  enjoined,  though  the 
Talidity  of  the  juagnfient  upon  which  it  is 
(based  be  not  attacked. 

Julian  V.  Central  Trust  Co,  53  C.  C.  A. 
4138,  115  Fed.  956. 

Other  cases,  in  which  interference  by  in- 
junction or  otherwise  have  been  held  im- 
S  roper,  are  not  inconsistent  with  the  position 
hat  there  can  be  no  interference  with  juris- 
Action  where  jurisdiction  is  shown  not  to 
«xist. 

Shields  v.  Coleman,  167  U.  S.  168,  182,  39 
li.  ed.  660,  665,  16  Sup.  Ct.  Rep.  570;  Cen- 
tral Nat.  Bank  v.  Stevens,  169  U.  S.  432,  42 
L.  ed.  807,  18  Sup.  Ct.  Rep.  403;  Simpson  v. 
Ward,  80  Fed.  561. 

In  order  to  determine  the  invalidity  of  and 
give  relief  against  a  state-court  order  al- 
leged to  be  void  for  want  of  jurisdiction,  it 
is  not  necessary  to  exercise  an  appellate  or 
revisory  jurisdiction  over  that  court. 

Johnson  v.  Waters,  111  U.  S.  640,  667,  28 
li.  ed.  547,  550,  4  Sup.  Ct.  Rep.  619;  Mar- 
tshall  v.  Holmes,  141  U.  S.  589,  599,  35  L.  ed. 
S70,  874,  12  Sup.  Ct.  Rep.  62. 

The  fact,  if  it  be  a  fact,  that  relief  could 
liave  been  obtained  in  some  state  court,  does 
oot  in  the  slightest  degree  affect  the  right  to 
obtain  the  same  relief  in  the  circuit  court  of 
the  United  States,  where  the  requisite  juris- 
•dictional  facts  are  present,  as  in  the  case  at 
(bar. 

Arrotcsmith  v.  Oleason,  129  U.  S.  86,  98» 
32  L.  «d.  630,  634,  9  Sup.  Ct  Rep.  237. 

It  appears,  however,  that  the  courts  in 
Kemtodcy  are  prohibited  by  statute  (Civ. 
Code,  S  285)  from  enjoining  the  execution  of 
«  judgment  of  another  court  of  the  state, 
though  tbe  judgment  be  eonoededly  void. 
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Jacohson  v.  Wemert,  10  Ky.  L.  Rm>.  6n, 
41  S.  W.  281. 

So  that  in  a  case  like  the  one  at  bar,  where 
an  injunction  is  necessary  to  prevent  irre- 
parable injury,  no  relief  could  M  had  exoc^ 
m  a  Federal  court. 

That  the  courts  of  the  United  States  are 
not  bound  by  such  a  statute  limiting  the 
powers  of  the  state  courts  cannot  be  doubted. 

Barrow  v.  Hunton,  99  U.  S.  80,  82,  83,  86, 
25  L.  ed.  407,  408,  409 ;  Marshall  v.  Holmes, 
141  U.  S.  690,  698,  35  L.  ed.  871,  873,  12 
Sup.  Ct.  Rep.  62. 

There  is  no  valid  pending  proceeding  in 
the  state  court,  and,  tnerefore,  there  is  prop- 
erly no  jurisdiction  to  be  interfered  with. 

Wagner  v.  Drake,  31  Fed.  849. 

The  state  court's  determination  in  favor  of 
its  own  jurisdiction  is  not  conclusive  in  the 
circuit  court. 

Rose  V.  Himely,  4  Cranch,  241,  268,  2  L. 
ed.  608,  617;  Elliott  v.  Feirsol,  I  Pet.  328, 
340,  7  L.  ed.  164,  170;  Harris  v.  Hardeman^ 
14  How.  334,  341,  14  L.  ed.  444,  447;  Star- 
buck  V.  Murray,  5  Wend.  148,  21  Am.  Dec 
172;  Thompson  v.  Whitman,  18  Wall.  457, 
468,  21  L.  ed.  897,  901;  Cooper  v.  NeweU, 
173  U.  S.  555,  565,  43  L.  ed.  808,  811,  19 
Sup.  Ct.  Rep.  506;  Robh  v.  Vos,  155  U.  S. 
13,  38,  39  L.  ed.  52,  61,  15  Sup.  Ct.  Rep.  4; 
French  v.  Hay,  22  Wall.  238,  243,  262.  22  L. 
ed.  854,  867;  Cordon  v.  Longest,  16  Pet.  97, 
104,  10  L.  ed.  900,  902;  Home  L.  Ins.  Co.  v. 
Dunn,  19  Wall.  214,  224,  22  L.  ed.  68,  69; 
Removal  Cases,  100  U.  S.  457,  476,  26  L.  ed. 
593,  600;  New  Orleans,  U.  A  T.  R.  Co.  v. 
Mississippi,  102  U.  S.  135,  26  L.  ed.  96;  Kern 
V.  Huidekoper,  103  U.  S.  485,  492,  26  L.  ed. 
354,  357,  103  U.  S.  494,  497,  26  L.  ed.  497, 
498. 

The  mere  fact  that  the  state  court,  in  » 
case  decided  after  the  appointment,  has  held 
that  the  agency  continued,  does  not  affect 
the  right  or  duty  of  the  Federal  court  to  de> 
termine  whether  the  corporation  was  or  was 
not  actually  served  within  the  jurisdiction. 
Otherwise,  the  state  courts  could  in  such 
cases  determine  conclusively  their  own  Jurie> 
diction  under  the  pretense  of  construing  a 
statute. 

Swann  v.  Mutual  Reserve  Fund  Life  Asso. 
100  Fed.  922;  Friedman  v.  Empire  L.  /fie. 
Co.  101  Fed.  536;  Mutual  Reserve  Fund  Life 
Asso.  V.  Boyer,  62  Kan.  31,  60  L.  R.  A.  638, 
61  Pac.  387 ;  St.  Clair  v.  Cow,  106  U.  8.  360, 
353,  27  L.  ed.  222,  223,  1  Sup.  a.  Rep.  364. 

The  inquiry  whether  a  state  court  acquires 
jurisdiction  of  the  person  of  the  defendant  is 
essentially  a  Federal  question,  upon  which 
the  decision  of  a  state  court  is  dearly  not 
conclusive  {Fennoyer  v.  A'e/f,  96  U.  S.  714, 
733,  24  L.  ed.  565,  572;  Connecticut  Mut.  L. 
Ins.  Co.  V.  Sprat  ley,  172  U.  S.  602,  609.  43 
L.  ed  669,  671,  19  Sup.  Ct.  Rep.  308),  any 
more  than  it  would  be  in  the  case  of  the  oo»- 
struction  of  a  contract  created  by  statute. 

An  appointment  of  a  state  officer  by  a  for- 
eign corporation  as  agent  for  service  of 
process,  pursuant  to  a  statute  requiring  it 
as  a  condition  to  entering  the  state,  does 
not  continue  in  effect  after  withdrawal  or  ex- 
clusion of  the  corporation  from  the  state. 
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Forrest  v.  Pittsburgh.  Bridge  Co,  53  C.  C. 
A.  577,  116  Fed.  357;  Mutual  Reserve  Fun4 
Life  Asso,  v.  Boyer,  62  Kan.  31,  50  L.  R.  A. 
538,  61  Pac  387 ;  Millan  v.  Mutual  Reserve 
Fund  Life  Asso.  103  Fed.  764;  8u)ann  ▼. 
Mutual  Reserve  Fund  Life  Asso,  100  Fed. 
922;  Friedman  v.  Empire  L,  Ins,  Co.  101 
Fed.  535;  People  v.  Commercial  Alliance  L, 
Ins.  Co,  7  App.  Div.  297,  40  N.  Y.  Supp.  269. 

The  Federal  court  may  judge  for  itself 
upon  the  sufliciency  to  meet  the  constitution- 
al requirement  of  due  process. 

McCord  Lumber  Co.  v.  Doyle,  38  C.  C.  A. 
34,  97  Fed.  22 ;  Moredock  v.  Kirby,  1 18  Fed. 
180;  Cody  v.  Associated  Colonies,  119  Fed. 
420;  St.  Clair  v.  Cox,  106  U.  S.  350,  356,  27 
L.  ed.  222,  223,  1  Sup.  Ct.  Rep.  354 ;  Connecti- 
cut Mut.  L.  Ins.  Co.  V.  Spratley,  172  U.  S. 
602.  (51 7*  43  L.  ed.  569,  574,  19  Sup.  Ct.  Rep. 
808;  WiUiamson  v.  Berry,  8  How.  495,  540, 
12  L.  ed.  1170. 

The  "amended  and  supplemental  petition" 
in  which  the  receiver  was  appointed  was  es- 
sentially a  suit  of  a  civil  nature  in  equity. 

Barrow  v.  Hunton,  99  U.  S.  80,  85,  25  L.  ed. 
407,  408;  Bondurant  v.  Watson,  103  U.  S. 
281,  286,  26  L.  ed.  447,  448;  Marshall  v. 
Eolmes,  141  U.  8.  589,  598,  35  L.  ed.  870, 
873,  12  Sup.  Ct.  Rep.  62. 

As  such,  it  was  removable  under  the  judi- 
ciary act  of  1875  as  amended  by  the  act  of 
August  13,  1888.  It  is  no  longer  open  to 
question  that  such  a  creditor's  bill  on  a  judg- 
ment of  a  state  court  may  be  filed  in  a  United 
States  circuit  court. 

Mississippi  Mills  v.  Cohn,  150  U.  S.  202, 
207,  37  L.  ed.  1052,  1054,  14  Sup.  Ct.  Rep.  75. 

The  fact  that  at  the  time  the  bill  of  com- 
plaint in  the  present  suit  was  filed — one  day 
after  the  filing  of  the  petition  for  removal — 
the  removal  record  had  not  yet  be^  filed  in 
the  United  States  circuit  court  was  imma- 
terial. 

Baltimore  d  0.  R.  Co.  v.  Koontz,  104  U.  S. 
5,  13,  26  L.  ed.  643,  645 ;  National  S.  8.  Co.  v. 
Tugman,  106  U.  S.  118,  122,  27  L.  ed.  87,  89, 
1  Sup.  Ct.  Rep.  58. 

If  the  case  was  removable,  there  should  be 
no  reasonable  doubt  of  the  power  of  the  cir- 
cuit court  to  enjoin  the  defendant  Phelps  and 
the  receiver  from  further  proceeding  in  the 
•tate  court,  within  the  cases  of  French  y. 
Hay,  22  Wall.  238,  248,  22  L.  ed.  854,  857 
and  Dietzsch  v.  Huidekoper,  103  U.  S.  494, 
497,  sub  nom.  Kern  v.  Huidekoper,  26  L.  ed. 
497,  498. 

Mr.  Benjainin  F.  Washer  argued  the 
cause,  and,  with  Messrs.  Frederick  Forcht, 
William  U.  Field,  and  Norton  L.  Goldsmith, 
filed  a  brief  for  appellees : 

A  foreign  insurance  company  which  has 
been  doing  business  within  a  state  through  its 
agents  does  not  cease  to  do  business  therein 
when  it  withdraws  its  agents  and  ceases  to 
obtain  or  ask  for  new  risks  or  obtain  new 
policies,  while,  at  the  same  time,  its  old  pol- 
icies continue  in  force. 

Connecticut  Mut,  L.  Ins.  Co.  ▼,  Spratley, 
172  U.  S.  602,  43  L.  ed.  569,  19  Sup.  Ct.  Rep. 
308. 

A  life  insurance  company  which  is  merely 
collecting  premiums  and  paying  losses  on  old 
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policies  is  still  "doing  business"  within  the 
meaning  of  the  statute  regulating  foreign 
corporations,  and  within  the  meaning  of  tax 
laws. 

Kerr,  Ins.  S  26. 

The  Kentucky  court  of  appeals,  considering 
the  statute  of  its  own  state,  holds  a  foreign 
insurance  company  to  be  in  court  when  served 
with  summons  as  the  appellant  here  was 
served  by  process  executed  on  the  commit 
sioner. 

Home  Ben.  8oc.  v.  Muehl,  22  Ky.  L.  Rep. 
1264,  60  S.  W.  371;  Germania  Ins.  Co.  v. 
Ashby,  23  Ky.  L.  Rep.  1564,  65  S.  W.  611* 

These  decisions  of  the  Kentucky  court  of 
appeals  are  controlling  upon  all  other  courts^ 
both  state  and  Federal. 

Commercial  Bank  v.  Buckingham,  5  How* 
317,  12  L.  ed.  169;  Lawler  v.  Walker,  14  How* 
141),  14  L.  ed.  364 ;  Central  Land  Co.  v.  Laid- 
ley,  159  U.  S.  103,  40  L.  ed.  91,  16  Sup.  Ct. 
Rep.  80. 

The  decision  of  the  state  court,  relative  to 
the  agencies  of  both  the  commissioner  and 
Frese,  and  the  authority  of  these  parties  to 
receive  service  of  process  for  the  defendant^ 
was  not  open  to  review  or  reversal  by  the- 
United  States  circuit  court.  All  questions- 
raised  and  determined  in  the  state  court- 
were,  as  to  the  Federal  court,  res  judicata. 

Moch  V.  Virginia  F.  d  M.  Ins.  Co.  4 
Hughes,  61,  10  Fed.  696. 

The  proceedings  subsequent  to  the  rendi- 
tion of  the  judgment  were  not  removable. 

Dere  t.  Strother,  10  Fed.  406. 

No  case  was  shown  permitting  a  removal. 

Cook  v.  Whitney,  3  Woods,  715,  Fed.  Cas. 
No.  3,166;  Claflin  v.  McDermott,  20  Blatchf. 
522,  12  Fed.  375 ;  Cortes  Co.  v.  Thannhauper, 
20  Blatchf.  59,  9  Fed.  226;  Desty,  Fed.  Proc 
9th  ed.  p.  448. 

The  petition  for  removal,  if  considered  as 
contemplating  the  entire  cause,  certainly 
came  too  late.  The  original  petition  was 
filed  on  February  28,  1900,  the  defendant 
summoned  March  1,  1900,  the  motion  to  re- 
move made  on  August  22.  1900.  Under  the 
Kentucky  practice  the  defendant  has  twenty 
days,  after  service  of  summons,  to  answer. 

Fidelity  Trust  d  Safety  Vault  Co.  v.  New* 
port  News  d  M.  Valley  Co.  70  Fed.  403. 

The  circuit  court  of  the  United  States  ha  J 
no  jurisdiction  to  enjoin  proceedings  in  a 
state  court. 

Diggs  v.  Wolcott,  4  Cranch,  179,  2  L.  ed.. 
587 ;  Taylor  v.  Carryl,  20  How.  583,  15  L.  ed. 
1028 ;  Peck  v.  Jenness,  7  How.  612,  12  L.  ed* 
841;  Covcll  v.  Ueyma/n,  111  U.  S.  179,  28  L. 
ed.  391,  4  Sup.  Ct.  Rep.  355;  Senior  v.  Pierce,. 
31  Fed.  628;  Kohn  v.  Ryan,  31  Fed.  638; 
Rothschild  v.  Hasbrouck,  65  Fed.  284;  R^- 
Hall  d  S.  Co.  73  Fed.  530;  Leather.  Thomas,, 
38  C.  C.  A.  75,  97  Fed.  136;  Mills  v.  Provi- 
dent  Life  d  Trust  Co.  40  CCA. 394. 100  Fed* 
344;  Southern  Bank  d  T.  Co.  v.  Folsom,  21  C* 
C.  A.  568,  43  U.  S.  App.  713,  75  Fed.  929; 
American  Asso.  v.  Hurst,  7  C  C.  A.  598,  li 
U.  S.  App.  325,  59  Fed.  5;  Hutchinson  V. 
Green,  2  McCrary,  471,  6  Fed.  838;  Rety^ 
selaer  d  8.  R.  Co.  v.  Bennington  d  R.  R.  Co. 
18  Fed.  617;  Yick  Wo  v.  Crowley,  26  Fed. 
207 ;  Rhodes  d  J.  Mfg.  Co.  v.  New  Hampshire, 
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70  Fed.  721 ;  Dillon  v.  Kansas  City  Suburban 
Belt  R,  Co,  43  Fed.  Ill ;  Missouri,  K.  d  T,  R, 
<Jo,  V.  Scott,  4  Woods,  386,  13  Fed.  793;  Tar- 
lie's  Case,  13  Wall.  401,  sub  nom.  United 
States  y.  Tarble,  20  L.  ed.  598;  Gates  v. 
Ducki,  4  C.  C.  A.  116,  12  U.  S.  App.  69,  63 
Fed.  964. 

Ur,  Benjamin  F^  Washer  also-  filed  a  sup- 
plemental brief  for  appellees: 

The  process  of  garnishment  after  judgment 
is  clearly  a  mode  of  execution.  Its  purpose 
is  to  obtain  satisfaction  of  the  judgment  out 
of  the  debtor's  effects  which  are  in  a  third 
person's  hands. 

Dcre  V.  Strother,  10  Fed.  406. 

Every  court  is  left  to  decide  for  itself  in 
what  way  and  by  what  procedure  its  jude- 
ments  and  decrees  are  to  be  enforced;  sub- 
ject, of  course,  to  review  by  its  own  appel- 
late tribunals. 

Riggs  V.  Johnson  County,  6  Wall.  108,  18 
h,  ed.  777 ;  Central  Nat.  Bank  v.  Stevens,  169 
U.  S.  432,  42  L.  ed.  807,  18  Sup.  Ct.  Rep. 
403. 

On  the  right  of  courts  of  coequal,  concur- 
vent  jurisdiction  to  impede  and  obstruct  the 
proceedings  of  each  other,  see  Oumbel  v.  Pit- 
J:in,  124  U.  S.  156,  31  L.  ed.  382,  8  Sup.  Ct. 
Hep.  379. 

In  Evans  v.  Oorman,  116  Fed.  403,  a 
United  States  circuit  court  decided  that  un- 
•der  S  720  of  the  Revised  Statutes.  (U.  S. 
■Comp.  Stat.  1901,  p.  581) ,  and  the  comity  be- 
tween courts  of  concurrent  jurisdiction,  it 
had  no  power  to  enjoin  proceeaings  in  a  state 
'Court  notwithstanding  the  positive  allega- 
tions of  the  bill  that  the  state  court  was 
^without  jurisdictipn  and  acting  fraudulently. 

•Mr.  Justice  Brewer  delivered  the  opinion 
^f  the  court: 

Many  questions  were  elaborately  discussed 
by  counsel  both  orally  and  in  brief,  but  we 
are  of  the  opinion  that  the  decisions  ol  two 
or  three  will  dispose  of  the  case.  First,  the 
service  of  summons  on  the  insurance  cuni- 
(167]missioner  was  sufficient  to  bring  *the  asso- 
ciation into  the  state  court  as  party  defend- 
ant. It  was  stipulated  between  the  parties 
that  the  outstanding  policies  existing  be- 
tween the  association  and  citizens  of  Ken- 
tucky were  continued  in  force  after  -the 
action  of  the  insurance  commissioner  on 
October  10,  1809,  and  that  on  said  poli- 
cies the  association  had  collected  and 
was  collecting  dues,  premiums,  and  as- 
sessments. It  was,  therefore,  doing  busi- 
ness within  the  state.  Connecticut  Mut.  L, 
Ins,  Co.  V.  Spratley,  172  U.  S.  602,  43  L. 
ed.  569,  19  Sup.  Ct.  Rep.  308.  The  plaintiff 
was  a  citizen  of  Kentucky,  and  the  cause  of 
action  arose  out  of  transactions  had  l)etwcen 
the  plaintiff  and  defendant  while  the  latter 
was  carrying  on  business  in  the  state  of 
Kentucky  under  license  from  the  state. 
Under  those  circumstances  the  authority  of 
the  insurance  commissioner  to  receive  sum- 
mons in  behalf  of  the  association  was  sutli- 
cient.  Such  was  the  ruling  of  the  court  of 
appeals  of  Kentucky.  Home  Ben.  Soc.  v. 
Muehh  22  Ky.  L.  Rep.  1378,  69  S.  W.  520. 
In  that  case  the  society  while  doing  biisi- 
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ness  in  the  state  issued  the  policy  sued  on, 
but  in  April,  1894,  before  the  fiction  was 
brought,  ceased  to  do  business  and  %vith- 
drew  all  of  its  asents.  Service  on  the  com- 
missioner was  held  good.  The  court,  in  its 
opinion,  after  lef erring  to  the  statute  of 
1870  and  the  change  made  by  i  631,  under 
which  this  service  was  made,  said  (p.  1379, 
S.  W.  I).  521 ) ! 

"  It  is  suffici«it  to  say  that  the  agency 
created  by  the  act  of  1893  is,  in  its  terms, 
broader  than  that  created  by  the  act  of  1870. 
The  words  of  the  later  statute  express  no 
limitation.  Whatever  limitation  shall  be  ap- 
plied to- it  must  be  by  implication.  And 
when  we  consider  the  purnose  of  the  act  it 
becomes  clear  that  it  woula  be  frustrated  by 
the  construction  contended  for.  There  is  no 
need  of  the  right  to  serve  process  upou  the 
insurance  commissioner  so  long  as  the  com- 
pany has  agents  in  the  state,  and  we  think 
the  purpose  of  the  section  was  to  provide  a 
means  of  obtaining  service  of  process  upon 
foreign  companies  which  no  longer  had 
agents  in  the  state  upon  whom  process  might 
be  served  in  suits  upon  contracts  made  in 
this  state,  whatever  may  be  held  as  to  suits 
upon  contracts  entered  into  elsewhere."  See 
also  Germania  Ins,  Co.  v.  Ashby,  23  Ky.-  L. 
Rep.  1564,  65  S.  W.  611. 

*Such  decision  of  the  highest  court  of  Ken- [158] 
tucky.  construing  one  of  its  own  statutc:s, 
if  not  controlling  upon  this  court,  is  very 
persuasive,  and  it  certainly  is  controlling 
unless  it  be  held  to  be  merely  an  interpre- 
tation of  a  contract  created  by  the  statute. 
As  an  original  question,  and  independently 
of  any  expression  on  the  part  of  the  court 
of  appeals,  we  are  of  the  opinion  that  such 
is  the  true  construction.  This  and  other 
kindred  statutes  enacted  in  various  states  in- ' 
dicate  flie  purpose  of  the  state  that  foreign 
corporations  engaging  in  business  witliiu  its 
limits  shall  submit  to  controversies  grow- 
ing out  of  that  business  to  its  courts,  and 
not  compel  a  citi^n  having  such  a  contro- 
versy to  seek  the  state  in  which  the  corpora- 
tion has  its  home  for  the  purpose  of  enforc- 
ing his  claims.  Many  of  tnose  statutes  sim- 
ply provided  that  the  foreign  corporation 
should  name  some  person  or  persons  upon 
whom  ser\ice  of  process  could  be  made.  The 
insufficiency  of  such  provision  is  evident,  for 
the  death  or  removal  of  the  agent  from  the 
state  leaves  the  corporation  without  any 
person  upon  whom  process  can  be  served. 
In  order  to  remedy  this  defect  some  states, 
Kentucky  among  the  number,  have  passed 
statutes,  like  the  one  before  us,  providing 
that  the  corporation  shall  consent  that  serv- 
ice may  be  made  upon  a  permanent  official 
of  the  state,  so  that  the  death,  removal,  or 
change  of  officer  will  not  put  the  corporation 
beyond  the  reach  of  the  process  of  the  courts. 
It  would  obviously  thwart  this  purpose  if 
this  association,  having  made,  as  the  testi- 
mony shows  it  had  made,  a  multitude  of  con- 
tracts  with  citizens  of  Kentucky,  shcmM  he 
enabled,  by  simply  withdrawing  the  author- 
ity it  had  given  to  the  insurance  commis- 
i^ioner.  to  compel  all  these  parties  to  seek 
'  the  courts  of  New  York  for  the  enforoftment 
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of  thoir  claims.  It  is  true  in  this  case  the 
association  did  not  voluntarily  withdraw 
from  the  state,  but  was  in  effect  by  i^he  si^to 
prevented  from  engaging  in  any  new  busi> 
ness.  Why  this  was  done  is  not  shown.  It 
must  be  presumed  to  have  been  for  some 
good  and  sufficient  reason,  and  it  would  be 
a  harsh  construction  of  the  statute  that^  be- 
cause the  state  had  been  constrained  to  com- 
pel the  association  to  desist  from  en;j^ging 
in  any  futher  business,  it  also  deprived  i^ 
citizens  who  had  dealt  with  the  association 
159]  of  *the  right  to  obtain  relief  in  its  courts. 
We  conclude  therefore,  that  the  service  of 
sumnions  on  the  insurance  commissioner 
was  snfHcient  to  bring  the  association  into 
the  state  court,  and,  there  being  nothing  else 
to  impeach  the  judgment,  it  must  be' consid- 
ered as  valid. 

Again,  the  proceeding  for  the  appointment 
of  a  receiver  was  not  a  new  and  independent 
suit.    It  was  not  in  the  strictest  sense  of  the 
term  a  creditor's  bill.    It  did  not  purport  to 
be  for  the  benefit  of  all  creditors,  but  dim- 
ply a  proceeding  to  enable  the  plaintiff  in 
the  judgment  to  obtain  satisfaction  thereof, 
satisfaction  by  execution  at  law  having  been 
shown  to   be  impossible  by  the  return  of 
nulla  bona.    It  is  what  is  known  as  a  sup- 
plementary proceeding.     It  is  a  proceeding 
known  to  the  jurisprudence  of  many  states, 
«nd  one  whose  validity  in  those  states  has 
been  recognized  by  this  court.     WilUamB  v. 
HiU,  19  How.  246,  16  L.  ed.  570;  Atlantic 
d  P.  R.  Co.  V.  Hopkins,  94  U.  S.  11,  24  L.  ed. 
48 ;  Ejp  parte  Boyd,  105  U.  S.  647,  26  L.  ed. 
1200:  CUnald  0.  Streets  R.  Co.  v.  Hart,  114 
U.  S.  654,  29  L.  ed.  226,  5  Sup.  Ct.  Rep. 
1127.    It  is  recognized  in  some  cases  in  Ken- 
tucky.  Well  V.  Deposit  Bank,  18  Ky.  L.  Rep. 
156,  35  S.  W.  625 ;  Caldwell  v.  Deposit  Bank, 
22  Ky.  L.  Rep.  684,  58  S.  W.  589.    This  pro- 
ceeding was  treated  by  the  state  court  as 
one  merely  supplemental  in  its  character. 
It  was  initiatea  by  the  filing  of  an  amended 
and  supplementary  petition.    It  was  a  mere 
continuation  of  the  action  already  passed 
into  judgment,  and  in  aid  of  the  execution 
^  such  judgment.    As  such  it  was  not  sub- 
ject to  removal  to  the  Federal  court,  the 
time  therefor  prescribed  by  the  statute  hav- 
ing passed.    24  Stat,  at  L.  554,  chap.  373, 
U.  S.  Gomp.  Stat.  1901,  p.  514;  Martin  v. 
Baltimore  d  0.  R.  Co.  Ij^l  U.  S.  673-684, 
tub  nom.  Gerling  v.  Baltimore  d  0.  R.  Co. 
38  L.  ed.  311,  315,  14  Sup.  Ct.  Rep.  533. 
Being  a  mere  continuation  of  the  action  at 
law,  and  not  removable  to  the  Federal  court, 
the  latter  had  no  jurisdiction  to  enjoin  the 
proceedings  under  it.     It  is  contended  that 
such  a  supplementary  proceeding  is  not  war- 
ranted by  the  laws  of  Kentucky ;  that  there 
is  no  statute  of  that  state  justifying  it.    But 
it  has  been  sanctioned  by  the  judgment  of 
the  court  in  which  the  proceeding  was  had, 
and  cannot  be  treated  by  the  Federal  courts 
as  unauthorized.    Laing  v.  Rigney,  160  U.  S. 
531,  40  L.  ed.  525,  16  Sup.  Ct.  Rep.  366. 
See  also  LeadviUe  Coal  Co.  v.  MoCreery,  141 
U.  S.  475,  478,  35  L.  ed.  824,  826,  12  Sup. 
Ct.  Rep.  ^.    If  not  warranted  by  the  law  of 
the  state  relief  must  be  sought  by  review 
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•in  the  appellate  court  of  the  state,  and  not  [1601 
by  collateral  attack  in  the  Federal  court. 
For  these  reasons  toe  think  the  decision  of 
the  Court  of  Appeals  of  the  Siwth  Circuit 
teas  right,  and  it  is  affirmed. 


ATLANTIC     ft     PACIFIC     TELEGRAPH 
COMPANY,  Plff.  in  Err., 

V. 

CITY  OF  PHILADELPHIA.  • 

(See  8.  C.  Reporter's  ed.  160-169.) 

Interstate  commerce  —  validity  of  license 
taw  on  telegraph  poles  and  vHres  —  rea- 
sonableness —  tohen  o  question  for  the 
jury. 

1.  A  telegraph  company,  thongh  engnged  In  tn- 
tersrote  commerce,  may  be  compel  It'd  by  a 
municipality  to  pay  a  reasonable  license  fee 
for  the  enforcement  of  local  government  su- 
pervision ot  Its  poles  and  wires. 

2.  The  reasonableness  of  a  manldpnl  license 
charge  of  $1  per  telegraph  pols  and  $2.50  for 
each  mllo  of  overhead  telogrnph  wires  within 
the  city  limits  must  be  submitted  to  the  jury, 
where  there  is  testimony  thnt  tht;  actual  cost 
of  maintenance,  repairs,  and  supervision  by 
the  telegraph  company  was  less  than  one  half 
the  sum  thus  charged  by  the  cify  for  super- 
vision alone,  and  that  an  additional  charge 
of  $1  per  mile  for  underground  wires  had 
been  removed  as  an  Inducement  to  the  re- 
moval of  all  overhead  wires. 

[No.  163.] 

Argued  February  24,  lifOS.     Decided  June 

1, 1909. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
Pennsylvania  to  review  a  judgment  for 
plaintiff  in  an  action  by  the  city  of  Phila- 
delphia to  recover  license  charges  imposed 
by  it  upon  a  telegraph  company.  Reversed 
and  remanded  for  a  new  trial. 

See  same  case  below  on  motion  by  de- 
fendant  to   enter   judgment    with    the    re- 

NOTB. — On  state  regulation  of  interntate  or 
foreign  commerce — see  notes  to  Norfolk  ft  W. 
R.  Co.  V.  Com.  (Va.)  13  L.  R.  A.  107;  McCanna 
ft  P.  Co.  V.  Citizens*  Tnist  ft  Surety  Co.  24  C. 
C.  A  13 ;  Ratterman  v.  Western  U.  Teleg.  Co. 
82  L.  ed.  U.  S.  220;  Harmon  v.  Chicago.  37  L. 
ed.  U.  S.  216;  Cleveland.  C.  C.  ft  St  L.  R  Co. 
V.  Bacltus.  88  L.  ed.  U.  8.  1041 ;  and  Postal 
Teleg.  Cable  Co.  v.  Adams.  30  L.  ed.  U.  8.  811. 

On  license  tawes  as  affecting  intestate  com- 
merce— see  notes  to  Rothermel  v.  Meyer le  (Pa.) 
0  L.  R.  A.  366:  American  Fertilising  Co.  v. 
North  Carolina  Bd.  of  Agri.  (C.  C.  B.  D.  N.  C.) 
11  U  R.  A.  170. 

As  to  limit  of  amount  of  license  fees — see 
note  to  State  ea  rel.  Toi  v.  French  (Mont.)  30 
L.  R.  A.  415. 

On  the  power  of  states  to  control  or  impose 
burdens  upon  interstate  telegraph  and  telephone 
companies- — see  note  to  Postal  Teleg.  Cable  Co. 
V.  Baltimore  (Md.)  24  L.  R.  A.  161. 

For  cases  collated  on  the  question  as  to  the 
validity  of  charges  on  telegraph  and  telephone 
poles  and  wires — see  note  to  Western  U.  Teleg. 
Co.  V.  New  Hope,  amte,  240. 
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duction  specified  in  the  reserved  point.  109 
Fed.  55. 

Statement  by  Mr.  Justice  Brewers 
This  action  was  coronaenced  in  the  common 

fleas  court  of  Philadelphia  on  December  31, 
891,  to  recover  the  sum  of  $3,715  as  license 
fees  alleged  to  be  due  the  city  for  the  six 
preceding  years.  The  case  was  removed  by 
the  defendant  to  the  circuit  court  of  the 
United  States  for  the  eastern  district  of 
Pennsylvania.  A  trial  was  had  before  the 
court  and  a  jury,  which  resulted  in  a  verdict 
and  judgment  for  the  plaintiff  for  a  part  of 
the  sum  claimed,  which  judgment  was  there- 
after reversed  by  the  circuit  court  of  ap- 
peals. A  second  trial  was  had  in  Aprfl, 
1901,  before  the  court  and  a  jury,  which  re- 
sulted in  a  verdict  and  judgment  for  the  full 
amount  claimed,  with  interest.  From  such 
judgment  the  ease  was  brought  to  this  court 
directly  on  writ  of  error,  on  the  ground  that 
it  involved  the  construction  and  application 
of  the  Constitution  of  the  Unitea  States; 
that  the  action  was  brought  to  recover  from 
the  telegraph  company  certain  license 
charges  imposed  by  the  city  which  the  com- 
pany claimed  the  city  had  no  right  or  power 
to  impose,  for  the  reason  that  it  was  a  regu- 
lation of  commerce  between  the  states. 

MMsra.  Jolui  F.  Dillon  and  H.  B.  CMU 

aigued  the  cause,  and,  with  Messrs.  Silas  W, 
Pet  tit,  George  U,  Fearons,  Rush  Taggari, 
Henry  D,  Estabrook,  and  Messrs.  Brown  d 
WellSf  filed  a  brief  for  plaintiff  in  error: 

The  pretended  power  of  the  city  of  Phila- 
delphia to  impose  the  tax  in  question  is  de- 
rived solely  from  its  possession  of  the  "pow- 
ers, rightSi  privil^fes,  and  immunities  inci- 
dent to  a  municipal  corporation  and  neces- 
sary for  the  proper  government  of  the 
same,"  and  from  no  other  source  whatsoever. 
But  this  does  not  confer  power  to  enact  the 
ordinances  in  question. 

Cooley,  Taxn.  597. 

Under  the  law  of  Pennsylvania  the  prop- 
erty of  the  telegraph  company  necessary  to 
the  exercise  of  its  franchises  is  not  taxisible 
by  the  municipality. 

Lehigh  Coal  A  Na>v.  Co.  v.  Northampton 
County,  8  Watts  &  S.  334;  Railroad  Co.  v. 
Berks  County,  6  Pa.  70 ;  Schuylkill  Nav.  Co. 
V.  Berks  County,  11  Pa.  202;  New  York  A  E. 
R,  Co.  V.  Sahin,  26  Pa.  242;  West  Chester 
Oas  Co.  V.  Chester  County,  30  Pa.  232; 
Ridgtcay  Light  d  Heat  Co.  v.  Elk  County^ 
191  Pa.  465,  43  Atl.  323. 

The  commonwealth  owns  the  franchise  of 
every  highway,  and  no  municipal  corpora- 
tion baa  any  power  over  them  except  m  so 
far  as  it  is  delegated  to  it  by  the  state. 

O'Connor  v.  Pittsburgh,  18  Pa.  187; 
Btormfelte  v.  Manor  Tump.  Co.  13  Pa.  555 ; 
MiUvale  r.  Evergreen  R.  Co.  131  Pa.  1,  7  L. 
R.  A.  369,  18  Atl.  993 ;  Com.  v.  Erie  d  N.  E. 
R.  Co.  27  Pa.  339,  67  Am.  Dec.  471;  Phila- 
delphia  d  T.  R.  Co.'s  Case,  6  Whart.  25,  36 
Am.  Dec  202;  Northern  Liberties  v.  North- 
ern Liberties  Oas  Co.  12  Pa.  318;  Mercer  v. 
Pittsburgh,  Ft.  W.  d  C.  R.  Co.  36  Pa.  99; 
DanUUe,  H.  d  W.  R.  Co.  v.  Com.  73  Pa.  29; 
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Pittsburgh's  Appeal,  115  Pa.  4,  7  Atl.  778; 
Williamsport  Pass  R.  Co.  v.  William^port^ 
120  Pa.  1,  13  Atl.  496;  Homestead  Street  /L 
Co.  V.  Pittsburg  d  H.  Electric  Street  R.  Co. 
166  Pa.  162,  27  L.  IL  A.  383,  30  Atl.  950^ 
955 ;  2  Dill.  Mun.  Corp.  3d  ed.  |  657. 

The  charge  cannot  be  imposed  in  this  case 
for  the  purpose  of  providing  an  insurance  or 
guarantee  fund  to  insure  the  municipality* 
from  damages  for  which  it  may  be  held  lia- 
ble by  reason  of  the  construction  and  main* 
tenance  of  tel^raph  poles  and  wires. 

Smith  v.  St.  Louis  d  S.  W.  R.  Co.  181  U^ 
S.  248,  45  L.  ed.  847,  21  Sup.  Ct.  Rep.  803; 
Philadelphia   v.    Western    U.    Tdleg.   Co.   & 
Inters.  Com.  Rep.  728,  40  Fed.  616. 

No  right  exists  to  impose  a  larger  charge- 
than  will  reimburse  to  the  municipality  the 
expense  of  regulation. 

Cooley,  Const.  Lim.  6th  ed.  242;  Cooley^ 
Taxn.  2d  ed.  pp  597,  598;  Dill.  Mun.  Corp. 
3d  ed.  S  768 ;  The  Laundry  License  Case,  2^ 
Fed.  701;  State,  Benson,  Prosecutor,  v.  Ho- 
boken,  33  N.  J.  L.  280;  State,  North  Htidson 
County  R.  Co.,  Prosecutors,  v.  Hoboken,  41 
N.  J.  L.  71;  Saginaw  v.  Swift  Electric  Light 
Co.  113  Mich.  660,  72  N.  W.  6. 

Under  the  guise  of  the  power  to  regulate,, 
a  city  cannot  exercise  the  power  to  tax. 

New  York  v.  Second  Ave.  R.  Co.  32  N.  Y» 
261;  Cincinnati  v.  Bryson,  15  Ohio,  625,  45> 
Am.  Dec.  593;  Mays  v.  Cincinnati,  I  OhiO" 
St.  268;  Dunham  v.  Rochester,  5  Cow.  462; 
Jackson  v.  Newman,  59  Miss.  385,  42  Am. 
Rep.  367;  Dill.  Mun.  Corp.  |  764;  Cooley,. 
Taxn.  2d  ed.  573,  597;  Oibbons  v.  Ogden,  » 
Wheat.  213,  6  L.  ed.  74. 

The  tax  imposed  by  the  city  in  this  case 
exceeds  the  Umite  prescribed  by  the  author* 
ities. 

Philadelphia  v.  Western  U.  Teleg.  Co.  82 
Fed.  797;  Philadelphia  v.  Atlantic  d  P. 
Teleg.  Co.  42  C.  C.  A.  325,  102  Fed.  254; 
St.  Louis  V.  Western  U.  Teleg.  Co.  148  U^ 
S.  92,  37  L.  ed.  380,  13  Sup.  Ct.  Rep.  486. 

The  plaintiff  in  error  is  engaged  in  inter- 
state commerce,  and  the  business  it  transacts 
is  in  itself  commerce,  and  by  virtue  of  th» 
act  of  Congress  of  July  24,  1866,  and  its  ac- 
ceptance thereof,  said  telegraph  company  i» 
entitled  to  all  the  privileges  and  immunities^, 
and  is  subject  to  all  the  restrictions,  which 
flow  from  the  power  given  to  Congress  by* 
the  Constitution  to  regulate  commerce,  and 
the  legislation  in  that  behalf  enacted  by 
Congress. 

Pensacola  Teleg.  Co.  v.  Western  U.  Teleg.. 
Co.  96  U.  S.  1,  24  L.  ed.  708;  Western  17. 
Teleg.  Co.  v.  Texas,  105  U.  S.  460,  26  L.  ed» 
1067;  Leloup  v.  Port  of  Mobile,  127  U.  S. 
640,  32  L.  ed.  311,  8  Sup.  Ct.  Rep.  1380. 

The  plaintiff  in  error  as  an  interstate  com- 
merce company,  whose  business  is  oommeroe- 
itself,  and  in  the  nature  of  the  postal  serv- 
ice has  the  right  to  invoke  the  protection  of 
the  Constitution  of  the  United  Statea 
against  this  attempt  to  burden  and  regulate- 
interstate  commerce. 

State  Taw  on  Raihcay  Cross  Receipts,  1^ 
Wall.  299,  sub  nom.  Philadelphia  d  R.  R.  Co^ 
V.  Pennsylvania,  21  L.  ed.  169;  Philadelphu^ 
d  8.  Mail  8.  S.  Co.  v.  Pennsylvania,  122 
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U.  S.  326,  30  L.  ed.  1200,  7  Sup.  Ct  Rep. 
1118. 

Interstate  commerce  cannot  be  taxed  at  all 
by  the  state,  and  the  fact  that*  the  tax  is 
imposed  by  a  law  or  an  ordinance  purport- 
ing to  be  an  enforcement  of  the  police  power, 
or  a  privilege  tax,  can  make  no  difference  in 
the  application  of  the  rule. 

Rohbitta  V.  Shelby  County  Taxing  Diat, 
120  U.  S.  489,  30  L.  ed.  694,  1  Inters.  Com. 
Rep.  45,  7  Sup.  Ct.  Rep.  592;  Aaher  v.  Texas, 
128  U.  S.  129,  32  L.  ed.  368,  2  Inters.  Com. 
Rep.  241,  9  Sup.  Ct.  Rep.  1;  Stoutenhurgh  v. 
Hen$Uck,  129  U.  S.  141,  32  L.  ed,  637,  9  Sup. 
Ct.  Rep.  256;  McCall  v.  California,  136  U. 
8.  104,  34  L.  ed.  391,  3  Inters.  Com.  Rep. 
181,  10  Sup.  Ct.  Rep.  881;  Brennan  v. 
Titusville,  153  U.  S.  289,  38  L.  ed.  719, 
4  Inters.  Com.  Rep.  658,  14  Sup.  Ct.  Rep. 
829;  Crutcher  v.  Kentucky,  141  U.  S.  47, 
35  L.  ed.  649,  11  Sup.  Ct^  Rep.  851; 
Hannibal  d  8t.  J.  R.  Co,  v.  Husen,  95  U. 
8.  466,  24  L.  ed.  527;  Minnesota  v.  Bar- 
hm\  136  U.  S.  313,  34  L.  ed.  455,  3  Inters. 
Com.  Rep.  185,  10.  Sup.  Ct.  Rep.  862; 
Brimmer  v.  Rebman,  138  U.  S.  78,  34  L. 
ed.  862,  3  Inters.  Com.  Rep.  485,  11  Sup. 
Ct.  Rep.  213;  Cot  ting  v.  Kansas  City  Stock 
YardJf  Co.  183  U.  S.  79,  sub  nom.  Cotting  v. 
Godard,  40  L.  ed.  92,  22  Sup.  Ct.  Rep.  30; 
St.  Louis  Consol.  Coal  Co.  v.  Illinois,  185  U. 
S.  203,  46  L.  ed.  872,  22  Sup.  Ct.  Rep.  616; 
New  Orleans  Oaslight  Co.  v.  Louisiana  Light 
d  H,  P.  d  Mfg.  Co.  115  U.  S.  650,  29  L.  ed. 
516,  6  SuD.  Ct.  Rep.  252. 

Even  where  the  regulation  imposed  was  in 
relation  to  the  selling  of  intoxicating  liquors, 
which  is  peculiarly  a  matter  of  police  cog- 
nizance, this  court  has  held  that  the  power 
roust  be  so  exercised  as  not  to  operate  as  a 
burden  on  or  regulation  of  interstate  com* 
merce. 

Ijeisy  V.  Hardin,  135  U.  S.  100,  34  L.  ed. 
128,  3  Inters.  Com.  Rep.  36,  10  Sup.  Ct.  Rep. 
681;  Lyng  v.  Michigan,  136  U.  S.  161,  34 
L.  ed.  150,  3  Inters.  Com.  Rep.  143,  10  Sup. 
Ct  Rep.  726. 

A  license  tax,  irrespective  ol  whether  the 
amount  ib  much  or  little,  where  levied  upon 
the  occupation  itself,  or  upon  the  means  of 
carrying  on  the  business,  is,  where  the  busi- 
ness carried  on  is  interstate  commerce,  a 
direct  burden  upon  interstate  commerce. 

Brown  y.  Maryland,  12  Wheat.  419,  6  L. 
ed.  678;  Welton  v.  Missouri,  91  U.  S.  276, 
23  L.  ed.  347 ;  Brennan  v.  Titusville,  153  U. 
8.  304,  38  L.  ed.  724,  4  Inters.  Com.  Rep. 
658,  14  Sup.  Ct.  Rep.  829;  Henderson  v. 
Wickham,  92  U.  S.  259,  23  L.  ed.  543. 

In  the  Mississippi  case  the  tax  was  only 
$1  per  mile  of  wire,  which  was  ''in  lieu  of 
other  state,  county,  and  municipal  taxes" 
{Postal  Teleg.  Cable  Co.  v.  Adams,  155  U.  S. 
688,  39  L.  ed.  311,  5  Inters.  Com.  Rep.  1,  15 
Sup.  Ct.  Rep.  268,  360),  and  it  would  seem 
that  a  charge  which  amounts  to  nearly  four 
times  that  much,  and  levied  as  a  charge  for 
inspection  alone,  is  manifestly  exorbitant 
and  practically  a  tax,  and  therefore  fi.  regu- 
lation of  interstate  commerce,  for  the  trans- 
action of  which  these  poles  and  wires  are 
necessary  appliances. 
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The  property  of  a  telegraph  company  is  li- 
able to  taxation  by  a  state  on  the  same  basis 
as  all  other  property  is  so  liable,  a  tax  which 
the  plaintiff  in  error  has  always  paid  to  the 
state  of  Pennsylvania. 

Western  U.  Teleg.  Co,  v.  Atty,  Oen,  125  U. 
S.  530,  31  L.  ed.  790,  8  Sup.  Ct.  Rep.  90 1. 

And  even  where  the  tax  is  imposed  in  form 
as  a  privilege  tax,  but  is  "in  lieu  of  other 
state,  county,  and  municipal  taxes,"  and  the 
amount  of  the  tax  is  made  dependent  in  fact 
upon  the  value  of  the  property  of  the  tax- 
payer situated  within  the  jurisdiction  of  t he- 
state  imposing  the  same,  it  will,  neverthe- 
less, and  notwithstanding  its  form,  be  held 
valid  and  sustained  by  this  court. 

Postal  Teleg.  Cable  Co,  v.  Adams,  155  U. 
S.  688,  39  L.  ed.  311,  5  Inters.  Com.  Rep.  1,. 
15  Sup.  Ct.  Rep.  268,  360. 

And  so  a  state  may  impose  a  specific  tax. 
on  each  telegraph  message  which  the  com- 
pany sends  over  its  line  wholly  within  the 
state  imposing  such  tax,  but  not  upon  mes- 
sages sent  by  officers  of  the  United  States  on 
public  business,  and  not  upon  messages  sent 
or  received  to  or  from  points  without  the 
state.  The  power  to  tax  such  messages  is 
confined  to  messages  sent  from  one  place  to- 
another  exclusively  within  the  jurisdiction 
of  the  state  imposing  the  tax. 

Western  U.  Teleg.  Co.  v.  Texas,  105  U.  S. 
460,  26  L.  ed.  1067. 

And  so  a  state  may  tax  the  gross  receipts 
of  a  telegraph  company  derived  from  busi- 
ness transacted  exclusively  within  the  state. 

Ratterman  v.  Western  U,  Teleg.  Co.  127" 
U.  S.  411,  32  L.  ed.  229,  2  Inters.  Com.  Rep. 
59,  8  Sup.  Ct.  Rep.  1127;  Western  U.  Teleg. 
Co.  V.  Alabama  State  Bd.  of  Assessment,  132* 
U.  S.  472,  sub  nom.  Western  U.  Teleg.  Co.  v. 
Seay,  33  L.  ed.  409,  2  Inters.  Com.  Rep.  720,. 
10  Sup.  Ct.  Rep.  161. 

Again,  it  has  been  held  that  a  license  tax 
imposed  by  a  municipality  duly  authorized 
thereto  by  the  state  upon,  inter  alia,  "tele- 
graph companies  or  its  agencies,  each,  for 
business  done  exclusively  within  the  city  of 
Charleston,  and  not  including  any  business 
done  to  or  from  points  without  the  state, 
and  not  including  any  business  done  for  the- 
government  of  the  United  States,  its  officers,, 
or  agents,  $500," — ^was  valid. 

Postal  Teleg.  Cable  Co.  v.  Charleston,  153 
U.  S.  692,  38  L.  ^  871,  4  Inters.  Com.  Rep. 
637,  14  Sup.  Ct.  Rep.  1094. 

But  the  reasoning  of  these  cases  is  wholly^ 
inconsistent  with  the  right  of  a  state,  or  of 
a  municipality  under  the  law  of  a  state,  to^ 
require  a  telegraph  company  to  take  out  a 
license  for  the  transaction  of  its  business,  or 
to  impose  upon  it  a  tax  for  such  license. 

See  Leloup  v.  Port  of  Mobile,  127  U.  S. 
640,  32  L.  ed.  311,  2  Inters.  Com.  Rep.  134,. 
8  Sup.  Ct.  Rep.  1380. 

Mr.  John  L.  Kinsey  argued  the  cause, 
and,  with  Mr.  James  Alcorn,  filed  a  brief  for 
defendant  in  error: 

It  is  lawful  for  a  state  to  impose  taxes- 
upon  property  owned  and  used  within  it  by  a 
corporation  of  another  state,  even  when  such 
corporation  is  engaged    in    interstate   com- 
merce, and  the  exa&on  of  a  license  tax  i» 
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a  valid  exercise  of  power  l^  municipal  cor- 
porationsy  in  order  to  cover .  expenses  to 
which 'they  mav  be  put  in  the  enforcement  of 
their  police  rules  and  regulations. 

PhUadelphia  v.  Western  U.  Teleg.  Co.  32 
O.  C.  A.  246,  60  U.  S.  App.  398,  89  Fed.  454 ; 
Weaterfi  U,  Teleg,  Co.  v.  Atty,  Oen,  125  U. 
S.  530,  31  L.  ed.  700,  8  Sup.  Ct.  Rep.  961; 
License  Taw  Caaea,  5  Wall.  462,  18  L.  ed. 
497;  Wiggins  Ferry  Co,  v.  East  8i.  Louis, 
107  U.  S.  365,  27  L.  ed.  419,  2  Sup.  Ct.  Rep. 
267;  Postal  Teleg,  Cable  Co.  v.  Charleston, 
153  U.  8.  692,  38  L.  ed.  871,  4  Inters.  Ck)ro. 
Rep.  637,  14  Sup.  Ct.  Rep.  1094;  Philadel- 
phta  V.  Atlantic  A  P.  Teleg.  Co.  42  C.  C.  A. 
325,  102  Fed.  258. 

'fhere  is  a  presumption  in  favor  of  the  va- 
lidity of  the  action  of  the  legislative  body, 
and  the  evidence  to  justify  a  court  in  hold- 
ing otherwise  must  be  clear  and  convincing. 

Philadelphia  v.  Western  U.  Teleg.  Co.  32 
CCA.  240.  60  U.  S.  App.  398,  89  Fed.  460. 

The  amount  of  the  license  charges  rests 
with  the  city  councils  in  the  first  instance, 
and  it  is  only  where  such  discretion  has  been 
manifestly  nbused  that  the  courts  are  justi- 
fied in  interfering. 

Allentoicn  v.  Western  U,  Teleg.  Co.  148 
Pn.  119,  23  Atl.  1070. 

With  practically  the  same  evidence  before 
them  as  was  submitted  by  the  plaintiff  in  er- 
ror upon  the  trial  of  this  case,  the  United 
States  court  of  appeals  determined  that  the 
ordinances  imposing  the  charges  now  claimed 
by  the  city  of  Philadelphia  against  the  At- 
lantic &  Pacific  Telegraph  Cimpany  were 
.  valid. 

Philadelphia  v.  Western  U.  Teleg.  Co.  32 
C  C  A.  246,  60  U.  S.  App.  398,  89  Fed.  464 ; 
Philadelphia  v.  Atlantic  d  P.  Teleg,  Co.  42 
C  C  A.  325,  102  Fed.  258. 

The  highest  court  of  the  state  of  Pennsyl- 
Tania  has  considered  these  ordinances,  and 
whether  the  charges  imposed  are  reasonable 
or  not,  and  has  determined  those  charges  to 
be  reasonable,  and  the  ordinances  valid. 

Taylor  v.  Postal  Teleg.  Cable  Co,  202  Pa. 
-683,  52  Atl.  128;  Chester  City  v.  Western  U, 
Teleg,  Co.  154  Pa.  466,  25  Atl.  1134;  Allen- 
town  V.  Western  U,  Teleg.  Co,  148  Pa.  117, 
23  Atl.  1070;  Philadelphia  v.  American  U, 
Teleg,  Co,  167  Pa.  406,  31  Atl.  628;  Chester 
v.  Philadelphia,  R,  d  P,  Teleg,  Co,  148  Pa. 
120,  23  Atl.  1070. 

The  supreme  court  of  the  state  of  New 
York  in  Philadelphia  v.  Postal  Teleg,  Cable 
Co,  67  Hun,  21,  21  N.  Y.  Supp.  666,  consid- 
ered the  same  ordinances  as  imposed  the 
charges  in  this  case,  and  held  them  to  be 
valid,  and  the  charges  reasimable. 

Whether  a  license  fee  is  exacted  under  the 
power  to  regiilate  or  the  power  to  tax,  is  a 
matter  of  indifference,  if  the  power  to  do 
«ither  exists. 

Postal  Teleg,  Cable  Co,  v.  Charleston,  153 
U.  S.  692,  38  L.  ed.  871,  4  Inters.  Com.  Rep. 
«37,  14  Sup.  Ct.  Rep.  1094. 

The  defendant  in  error  does  not  admit  the 
pasition  of  the  plaintiff  in  error,  that  a  tax 
could  not  be  levied  upon  a  telegraph  com- 
pany because  it  is  engaged  in  interstate  busi- 
neM. 
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Ibid.;  Western  U,  Teleg,  Co.  v.  Atty.  Oen, 
125  U.  S.  530,  31  L.  ed.  790,  31  Sup.  Ct.  Rep. 
790;  Wiggins  Ferry  Co.  v.  East  8t.  Louts, 
107  U.  S.  i365,  27  L.  ed.  419,  2  Sup.  Ct  Rsai 
257. 

So  far  as  concerns  the  right  of  the  plain- 
tiff in  error  to  occuny  the  public  streets  and 
highways  of  the  defendant  in  error,  without 
being  subject  to  the  regulations  of  the  mu- 
nicipal authorities,  the  defendant  in  error 
disputes  that  position. 

Philadelphia  v.  Western  U.  Teleg.  Co.  2 
W.  N.  C  455;  8t.  Louis  v.  Western  U.  Teleg. 
Co,  148  U.  S.  92,  37  L.  ed.  380,  13  Sup.  Ct 
Rep.  485. 

The  defendant  in  error,  a  municipal  cor- 
poration, has  the  right  in  the  exercise  of  its 
police  power  to  impose  upon  the  plaintiff  in 
error  license  fees  for  the  poles  and  wires 
erected  on  and  run  alongthe  public  highways. 

22  Am.  &.  Eng.  £nc.  Law,  New  ed.  p.  918; 
Philadelphia  v.  Western  U,  Teleg.  Co.  32  C 
C  A.  246,  60  U.  S.  App.  398,  89  Fed.  454; 
Western  U,  Teleg,  Co,  v.  Philadelphia  (Pa.) 
U  Cent  Rep.  192,  12  Atl.  144;  Allentoum  y. 
Western  U,  Teleg,  Co,  148  Pa.  117,  23  AtL 
1070;  Chester  v.  Philadelphia,  R.  d  P.  Teleg. 
Co,  148  Pa.  120,  23  Atl.  1070;  Chester  City 
v.  Westetn  U,  TeUig,  Co,  154  Pa.  466,  25  Atl. 
1134;  Philadelphia  v.  Ame^-ican  V.  Teleg.  Co. 
167  Pa.  406,  31  Atl.  628;  North  Braddock  v. 
Central  Diet,  d  Printing  Teleg.  Co.  11  Pa. 
Super.  Ct.  24;  New  Hope  v.  Western  U. 
Teleg,  Co,  16  Pa.  Super.  Ct.  306;  Taylor  v. 
Postal  Teleg.  d  Cable  Co.  16  Pa.  Super.  Ct. 
344,  Affirmed  in  202  Pa.  583,  52  Atl.  128. 

Tlie  license  fees  charged  by  the  ordinances 
of  1881  and  1883  by  the  defendant  in  error 
on  the  plaintiff  in  error  were  imposed  as 
police  reflations. 

Western  U,  Teleg.  Co.  v.  Philadelphia 
(Pa.)  11  Cent  Rep.  192,  12  Atl.  144;  Phila- 
delphia V.  American  U,  Teleg.  Co.  167  Pa. 
406,  31  Atl.  628;  Allentown.  v.  Western  U. 
Teleg,  Co,  148  Pa.  117,  23  Atl.  1070;  Chester 
V.  Philadelphia,  R.  d  P,  Teleg,  Co.  148  Pa. 
120,  23  Atl.  1070;  Chester  City  v.  Western 
U,  Teleg,  Co.  154  Pa.  464,  25  Atl.  1134;  Tay- 
lor V.  Postal  Teleg.  Cable  Co,  202  Pa.  583; 
52  Atl.  128. 

A  license  fee  under  police  regulations  is 
distinct  from  a  tax. 

22 'Am.  &  Eng.  Enc.  Law,  New  ed.  p.  917. 

Where  the  power  to  license  is  not  evi- 
dently abused  and  made  a  pretext  for  doing 
what  is  a  violation  of  constitutional  right 
the  courts  ought  not  to  interfere  with  mu- 
nicipal discretion. 

Van  Baalen  v.  People,  40  Mich.  258. 

The  reasonableness  of  the  charges  was  a 
question  to  be  determined  by  the  court  ^^nd 
not  by  the  jury. 

Philadelphia  v.  Western  U.  Teleg.  Co.  32 
C  C  A.  246,  60  U.  S.  App.  398.  89  Fed.  454 ; 
Com.  y.  Worcester,  3  Pick.  462 :  1  Dill.  Mun. 
Corp.  4th  ed.  p.  404;  dason  v.  Milwaukee^ 
30  Wis.  316;  hew  Hope  v.  Western  U.  TeU§. 
Co.  16  Pa.  Super.  Ct.  306. 

Mr.  Justice  Brewer  delivered  the  opi» 
ion  of  the  court: 
The  question  presented  is  as  to  the  valid- 
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ity  of  the  charges  imposed  by  the  ordinances 
L9S]of  the  city  of  Philadelphia  upon  the  *def end- 
Ant  (plaintiff  in  error),  a  corporation  en- 
gaged in  interstate  commerce.  -  Few  ques- 
tions are  more  important  or  have  been  more 
embarrassing  than  those  arising  from  the 
efforts  of  a  state  or  its  municipalities  to  in- 
crease their  revenues  by  exactions  from  cor- 
porations engaged  in  carrying' on  interstate 
commerce.  There  have  been  many  cases,  in 
%vhose  decision  some  propositions  have  been 
Adjudicated  so  often  as  to  be  no  longer  open 
to  discussion. 

First.  As  said  by  Mr.  Justice  Bradley, 
cipeaking  for  the  court,  in  Rohhina  v.  Shelby 
Oounty  Taofing  Dist.  120  U.  S.  489,  492,  30 
L.  ed.  694,  696,  1  Inters.  Ck)m.  Rep.  45,  46, 
7  Sup.  Ct.  Rep.  592,  593: 

"The  Ck)nstitution  of  the  United  States 
having  given  to  Congress  the  power  to  regu- 
late commerce,  not  only  witn  foreign  na- 
tions, but  among  the  several  states,  that 
power  is  necessarily  exclusive  whenever  the 
subjects  of  it  are  national  in  their  character, 
or  admit  only  of  one  uniform  system,  or  plan 
of  regulation'." 

In  addition  to  the  many  cases  referred  toby 
liim,  the  following  subsequent  decisions  may 
also  be  cited:     Fargo  v.  Michigan,  121  U.  S. 
^30,  246,  8uh  nom,  Fargo  v.  Stevens,  30  L.  ed. 
8S8,  804,  1  Inters.  Com.  Rep.  51,  7  Sup.  Ct. 
Rep.  857 ;  Philadelphia  d  8.  Mail  S.  S,  Co. 
T.  Pennsylvania,  122  U.  S.  326,  336,  346,  30 
L.  ed.  1200,  1201,  1205,  1  Inters.  Com.  Rep. 
508,  7  Sup.  Ct  Rep.  1118;  Western  U,  Teleg, 
Co.  v.  Pendleton,  122  U.  S.  347,  357,  30  L. 
«d.  1187,  1189,  1  Inters.  Com.  Rep.  306,  7 
Sup,  Ct.  Rep.  1126;  Bowman  v.  Chicago  d  N. 
W.  R,  Co.   126  U.  S.  465,  497,  31  L.  ed. 
700,  711,  1  Inters.  Com.  Rep.  823,  8  Sup. 
Ot.  Rep.  689,  1062;  Lcloup  v.  Port  of  Mobile, 
127  U.  S.  640,  648,  32  L.  ed.  311,  314,  2  In- 
ters. Com.  Rep.  134,  8  Sup.  Ct.  Rep.  1380; 
Asher  v.  Texas,  128  U.  S.  129,  131,  32  L.  ed. 
368,  369,  2  Inters.  Com.  Rep.  241,  9  Sup. 
■Ct.  Rep.   1 ;  Stoutenburgh  v.  Henniok,  129 
U.  S.  141,  148,  32  L.  ed.  637,  639,  9  Sup.  Ct. 
Rep.  256;  Leisy  v.  Hardin,  135  U.  S.  100, 
110,  34  L.  ed.  128,  132,  3  Inters.  Com.  Rep. 
36,  10  Sup.  Ct.  Rep.  681 ;  Lyng  v.  Michigan, 
135  U.  S.  161,  34  L.  ed.  150,  3  Inters.  Com. 
Rep.  143,  10  Sup.  Ct  Rep.  725;  McCall  v. 
California,   136  U.  S.   104,   109,  34  L.  ed. 
391,  392,  3  Inters.  Com.  Rep.  181,  10  Sup. 
Ot.  Rep.  881 ;  Re  Rahrer,  140  U.  S.  545,  555, 
aub  nom.  Wilkerson  v.  Rahrer,  35  L.  ed.  572, 
574,  11  Sup.  Ct.  Rep.  865;  Crutcher  v.  Ken- 
tucky, 141  U.  S.  47,  58,  35  L.  ed.  649,  652, 
11  Sup.  Ct.  Rep.  851;  Brennan  v.  Titusville, 
153  U.  S.  289,  304,  38  L.  ed.  719,  723,  4  In- 
ters. Com.  Rep.  658,  14  Sup.  Ct  Rep.  829; 
Interstate  Commerce  Commission   v.    Brim- 
^on,  154  U.  S.  447,  471,  38  L,  ed.  1047,  1055, 
4  Inters.  Com.  Rep.  545,  14  Sup;  Ct.  Rep. 
1125;  United  States  v.  E.  C.  Knight  Co.  156 
U.  S.  1,  21,  39  L.  ed.  325,  332,  15  Sup.  Ct 
Rep.  249;  Schollenberger   v.    Pennsylvania^ 
171  U.  S.  1,  43  L.  ed.  49,  18  Sup.  Ct.  Rep. 
757;  Addyston  Pipe  d  Steel  Co.  v.  United 
States,  175  U.  S.  211,  44  L.  ed.  136,  20  Sup. 
Ct.  Rep.  96;   Stockard  v.   Morgan.   185  U. 
8.  27,  46  L.  ed.  785,  22  Sup.  Ct.  Rep.  576. 
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Second.  No  state  can  compel  a  party,  in- 
dividual, or  corporation  to  pay  for  the  priv- 
ilege of  engaging  in  interstate  commerce. 
Gloucester  Jerry  Co.  v.  Pennsylvania,  114 
U.  S.  196,  211,  29  L.  ed.  158,  164,  1  Inters. 
Com.  Rep.  382,  5  Sup.  Ct  Rep.  820;  Pick- 
ard  V.  Pullman  Ftouthem  Car  Co.  117  U. 
S.  34,  29  L.  ed.  785,  6  Sup.  Ct  Rep.  635; 
Robbins  v.  Shelby  (Jaunty  Taxing  Dxst.  120 
U.  S.  489,  30  L.  ctl.  (itU,  1  Inters.  Com.  Rep. 
45,  7  Sup.  Ct.  Rep.  r)n-2 ;  Fargo  v.  Michigan, 
121  U.  S.  230,  245,  sub  vom.  Fargo  v.  Ste- 
vens, 30  L.  ed.  888,  894,  1  Inters.  Com.  Rrp. 
51,  7  Sup.  Ct.  Rep.  857;  Philadelphia  d  8. 
Mail  S.  S.  Co.  v.  Pennsylvania,  122  U.  S. 
326,  336,  30  L.  ed.  1200,  1201,  3  Inters.  Com. 
Rep.  308,  7  Sup.  Ct  Rep.  1118;  "Leloup  v.  [163] 
Port  of  Mobile,  127  U.  S.  640,  645,  32  L.  ed. 
311,  313,  2  Inters.  Com.  Rep.  134,  8  Sup. 
Ct  Rep.  1380;  Asher  v.  Texas,  128  U.  S. 
129,  32  L.  ed.  368,  2  Inters.  Com.  Rep.  241, 
9  Sup.  Ct.  Rep.  1 ;  Lyng  v.  Michigan,  135  U. 
S.  161,  166,  34  L.  ed.  150,  153,  3  Inters. 
Com.  Rep.  143,  10  Sup.  Ct.  Rep.  725;  McCall 
V.  California,  130  U.  S.  104,  113,  34  L.  ed. 
391,  394,  10  Sup.  Ct  Rep.  881 ;  Crutcher  v. 
Kentucky,  141  U.  S.  47,  58,  35  L.  ed.  049, 
652,  11  Sup.  Ct  Rep.  851;  Adams  Exp.  Co. 
V.  Ohio  State  Auditor,  165  U.-  S.  194,  220,  41 
L.  ed.  683,  695,  17  Sup.  Ct.  Rep.  305. 

Third.  This  immunity  does  not  prevent  a 
state  from  imposing  ordinary  property  taxes 
upon  property  having  a  situs  witn  in  its  ter- 
ritory, and  employed  in  interstate  commerce. 
State  Taw  on  Railway  Gross  Receipts,  15 
Wall.  284,  293,  sub  nom.  Philadelphia  d  R. 
R.  Co.  V.  Pennsylvania,  21  L.  ed.  104,  167; 
Delaware  Railroad  Tax,  18  Wall.  206,  232, 
sub  nom.  Minot  v.  Philadelphia,  W.  d  B.  R. 
Co.  21  L.  ed.  888,  896;  Western  U.  Teleg, 
Co.  V.  Texas,  105  U.  S.  460,  464,  26  L.  ed. 
1067,  1068;  Gloucester  Ferry  Co.  v.  Pennsyl- 
vania, 114  U.  S.  196,  211.  29  L.  ed.  158,  164, 

I  Inters.  Com.  Rep.  382,  5  Sup.  Ct.  Rep. 
826;  Western  U.  Teleg.  Co.  v.  Atty.  Gen.  125 
U.  S.  530,  31  L.  ed.  790,  8  Sup.  Ct.  Rep. 
901 ;  Marye  v.  Baltimore  d  0.  R.  Co.  127  U. 
S.  117,  123,  32  L.  ed.  94,  96,  8  Sup.  Ct 
Rep.  1037;  Leloup  v.  Port  of  Mobile,  127  U. 
S.  640,' 649,  32  L.  ed.  311,  314,  2  Inters. 
Com.  Rep.  134,  8  Sup.  Ct.  Rep.  1380;  Pull- 
man Palace  Car  Co.  v.  Pennsylvania,  141  U. 
S.  18,  35  L.  ed.  613,  3  Inters.  Com.  Rep.  595, 

II  Sup.  Ct.  Rep.  876;  Atty.  Gen.  v.  Western 
U.  Teleg.  Co.  141  U.  S.  40,  35  L.  ed.  6,  28, 
11  Sup.  Ct.  Rep.  889;  Pittsburgh,  C.  C.  d  St. 
L.  R.  Co.  V.  Backus,  154  U.  S.  421,  38  L. 
ed.  1031,  14  Sup.  Ct.  Rep.  1114;  Western 
U.  Teleg.  Co.  v.  Taggart,  163  U.  S.  1,  41  L. 
ed.  49,  16  Sup.  Ct  Rep.  1054;  Adams  Exp. 
Co.  V.  Ohio  State  Auditor,  165  U.  S.  194, 
220,  41  L.  ed.  683,  695,  17  Sup.  Ct.  Rep.  305. 

Fourth.  The  franchise  of  a  corporation, 
although  that  franchise  is  the  business  of 
interstete  commerce,  is,  as  a  part  of  its 
property,  subject  to  state  taxation,  provid- 
ing, at  least,  the  franchise  is  not  derived' 
from  the  United  States.  Delaware  Railroad 
Tax,  18  Wall.  206,  232,  sub  nom.  Minot  v. 
Philadelphia,  W.  d  B.  R.  Co.  21  L.  ed.  888, 
896;  Postal  Teleg.  Cable  Co.  v.  Adams,  155 
U.  S.  688,  696,  39  L.  ed.  311,  316,  6  Inters. 
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Cora.  Rep.  1,  15  Sup.  Ct.  Rep.  268,  360;  New 
Yorkf  L,  E,  d  W,  R.  Oo.  v.  Pennsylvania, 
158  U.  S.  431,  437,  39  L.  ed.  1043,  1046,  15 
Sup.  Ct.  Rep.  896;  Central  P.  R.  Co,  v.  Cai- 
ifomia,  162  U.  S.  91,  40  L.  ed.  903,  16  Sup. 
Ct.  Rep.  766;  Western  U.  Teleg.  Co,  v.  Tag- 
gart,  163  U.  S.  1,  18,  41  L.  ed.  49,  55,  16 
Sup.  Ct.  Rep.  1054;  Western  U.  Teleg,  Co. 
T.  Missouri  ex  rel,  Qottlieh,  190  U.  S.  412, 
post,  1116,  23  Sup.  Ct.  Rep.  730. 

Fifth.  No  corporation,  even  though  en- 
gaged in  interstate  commerce,  can  appropri> 
ate  to  its  own  use  property,  public  or  pri- 
vate, without  liability  to  charge  therefor. 
Western  Union  Packet  Co,  v.  8t.  Louis,  100 
U.  S.  423,  25  L.  ed.  688;  Cincinnati,  P,  B. 
B.  d  P,  Packet  Co,  v.  Catlettshurg,  105  U.  S. 
659,  26  L.  ed.  1169;  Parker shurg  d  O, 
River  Transp,  Co,  v.  Parkershurg,  107  U.  S. 
691,  27  L.  ed.  584,  2  Sup.  Ct.  Rep.  732;  Huse 
V.  Glover,  119  U.  S.  543,  30  L.  ed.  487,  7 
Bup.  Ct.  Rep.  313;  Ouachita  d  M.  River 
Packet  Co,  v.  Aiken,  121  U.  S.  444,  30  L.  ed. 
976,  1  Inters.  Com.  Rep.  379,  7  Sup.  Ct.  Rep. 
907 ;  8t,  J^uis  v.  Western  U.  Teleg,  Co,  148 
U.  S.  92,  37  L.  ed.  380,  13  Sup.  Ct  Rep.  485, 
149  U.  S.  465,  37  L.  ed.  810,  13  Sup.  Ct 
Rep.  990;  Postal  Teleg.  Cable  Co,  v.  Balti- 
more, 156  U.  S.  210,  39  L.  ed.  399,  15  Sup. 
Ct.  Rep.  350;  Richmond  v.  Southern  Belt 
Teleph,  d  Teleg,  Co,  174  U.  S.  761,  771,  43 
L.  ed.  1162,  1167,  19  Sup.  Ct.  Rep.  778. 
[164]  *Thetax  sought  to  be  collected  in  this  case 
was  not  a  tax  upon  the  property  or  fran- 
chises of  the  company,  nor  in  the  nature  of 
rental  for  occupying  certain  portions  of  the 
street.  Neither  was  it  a  charge  for  the  priv- 
ilege of  engaging  in  the  business  of  inter- 
state commerce,  but  it  was  6ne  for  the  en- 
forcement of  local  governmental  supervision, 
such  as  was  presented  in  Western  U,  Teleg, 
Co,  V.  New  Hope,  187  U.  S.  419,  ante,  240, 
23  Sup.  Ct.  Rep.  204,  where  we  said  (p.  427, 
ante,  i^.  244,  Sup.  Ct.  Rep.  p.  205) : 

"This  license  fee  was  not  a  tax  on  the 
property  of  the  company,  or  on  its  transmis- 
sion of  messages,  or  on  its  receipts  from 
such  transmission,  or  on  its  occupation  or 
business,  but  was  a  charce  in  the  enforce- 
ment of  local  governmental  supervision,  and, 
as  such,  not  in  itself  obnoxious  to  the  clause 
of  the  Constitution  relied  on." 

Following  that  decision,  we  hold  that  the 
city  of  Philadelphia  had  power  to  pass  such 
an  ordinance  as  this,  requiring  the  com- 
pany to  pay  a  reasonable  license  fee  for  the 
enforcement  of  local  governmental  supervi- 
sion. In  other  words,  if  a  corporation,  al- 
though engaged  in  the  business  of  interstate 
commerce,  so  carries  on  its  business  as  to 
justify,  at  the  hands  of  any  municipality,  a 
police  supervision  of  the  property  and  instru- 
mentalities used  therein,  the  municipality  is 
not  bound  to  furnish  such  supervision  for 
nothing,  and  may,  in  addition  to  ordinary 
property  taxation,  subject  the  corporation 
to  a  charge  for  the  expense  of  the  supervi- 
sion. 

But  it  does  not  follow  from  this  that  a 
municipality  is  not  subject  to  any  restraint 
in  the  amount  of  the  charge  which  it  so  ex- 
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acts.  True,  it  is  often  said  that  a  license 
tax  is,  in  its  nature,  arbitrary;  that  it  ia 
not  necessarily  graduated  by  the  value  of  the 
property  invested  in  the  business  licensed, 
or  its  profitableness.  But  such  observations 
are  pertinent  only  in  case  the  license  is  re- 
sorted to  for  the  purposes  of  revenue.  When 
it  is  authorized  only  in  support  of  police  su- 

Servision,  the  expense  of  such  supervision 
etermines  the  amount  of  the  charge;  and, 
if  it  were  possible  to  prove  in  advance  the 
exact  cost,  that  would  be  the  limit  of  the 
tax.  In  the  nature  of  things,  that,  however, 
is  ordinarily  impossible;  and  so  the  munici- 
pality is  at  liberty  to  make  the  char^  large 
enough  to  cover  any  reasonable  anticipated 
'expenses.  It  is  authorized  to  fix  such  charge[  165) 
in  advAnce,  and  need  not  wait  until  the  end 
of  the  period  for  which  the  license  is 
granted.  It  may  not  act  arbitrarily  or  un- 
reasonably, but  the  risk  may  rightfully  be 
cast  upon  the  licensee,  and  the  charge  can- 
not be  avoided  because  it  subsequently  ap- 
pears that  it  was  somewhat  in  excess  of  the 
actual  expense  of  the  supervision,  nor  can 
the  licensee  then  recover  the  difference  be- 
tween the  amount  of  the  license  and  such 
cost. 

Now,  the  license  In  question  is,  as  stated, 
confessedly  not  for  the  purpose  of  raising 
revenue.  Indeed,  if  it  were,  as  it  appears  by 
the  affidavit  of  defense  that  the  company 
had  paid  all  taxes  chareed  upon  its  prop- 
erty as  property,  it  might  be  obnoxious  to 
a  complaint  of  double  taxation.  It  is  not 
like  the  tax  in  Postal  TeLg,  Cable  Co.  v. 
Adams,  155  U.  S.  688,  39  L.  ed.  311,  5  Inters. 
Com.  Rep.  1,  15  Sup.  Ct.  Rep.  268,  360, 
which,  although  called  a  privilege  tax,  was 
in  fact  a  property  tax,  and  the  only  prop- 
erty tax  upon  the  company,  in  respect  to 
which  we  said  (p.  696,  L.  ed.  p.  315,  Inters. 
Com.  Rep.  p.  13,  Sup.  Ct  Rep.  p.  270) : 

"Doubtless  no  state  could  add  to  the  tax- 
ation of  property,  according  to  the  rule  of 
ordinary  property  taxation,  the  burden  of 
a  license  or  other  tax  on  the  privilege  of 
using,  constructing,  or  operating  an  instru- 
mentality of  interstate  or  international  com- 
merce, or  for  the  carrying  on  of  such  com- 
merce; but  the  value  or  property  results 
from  the  use  to  which  it  is  put,  and  varies 
with  the  profitableness  of  that  use;  and  by 
whatever  name  the  exaction  mav  be  called, 
if  it  amounts  to  no  more  than  the  ordinary 
tax  upon  property,  or  a  just  equivalent 
therefor,  ascertained  by  reference  thereto,  it 
is  not  open  to  attack  as  inconsistent  with 
the  Constitution." 

We  pass,  therefore,  to  consider  the  ques* 
tion  of  the  reasonableness  of  this  license 
charge.  Prima  facie,  it  was  reasonable. 
Western  U,  Teleg,  Co.  v.  New  Hope^  187  U. 
S.  419,  ante,  240,  23  Sup.  Ct.  Rep.  204.  It 
devolved  upon  the  company  to  show  that  it 
was  not.  The  case,  as  we  have  seen,  was 
tried  before  the  court  and  a  jury.  Upon 
the  testimony,  the  court  instructed  the  jury 
to  find  for  the  plaintiff  the  full  amount 
claimed.  In  support  of  this  action,  it  is 
contended  that  the  question  of  reasonableness 
was  one  to  be  determined  by  the  court,  and 
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166]  not  bj  the  juiy,  and,  further,  *th&t  there 
was  no  testimony  from  which  either  a  court 
or  jury  could  find  that  the  charge  was  un- 
reascmable. 

It  may  be  conceded  that,  generally  speak- 
ing, whether  an  ordinance  be  reasonable  is 
a  question  for  the  court.  As  said  by  Judge 
Dillon,  in  his  work  on  Municipal  Corpora- 
tions (4th  ed.  vol.  1,  §  327) :  ^'Whether  an 
ordinance  be  reasonable  and  consistent  with 
the  law  or  not  is  a  question  for  the  court, 
and  not  the  jury,  and  evidence  to  the  latter 
on  this  subject  is  inadmissible.''  While  that 
may  be  correct  st»  a  general  statement  of 
the*  law,  and  especially  in  cases  in  which  the 
question  of  reasonableness  turns  on  the  char- 
acter of  the  regulations  prescribed,  yet,  when 
it  turns  on  the  amount  of  %  license  charge, 
it  may  rightly  be  left  for  the  determination 
of  a  jury.  There  are  many  matters  which 
enter  into  the  consideration  of  such  a  ques- 
tion, not  infrequently  matters  which  are  dis- 
puted and  in  respect  to  which  there  is  con- 
trad  ictoiy  testimony.  As  said  by  Mr.  Jus- 
tice Shiras,  when  presiding  in  the  court  of 
appeals  in  the  third  circuit,  in  a  similar 
case  {Philadelphia  v.  Western  U,  Teleg,  Co, 
Z2  C.  C.  A.  240,  253,  60  U.  S.  App.  398,  413, 
SU  Fed.  454,  461 ) : 

"When  it  is  said,  in  some  of  the  cases,  that 
such  a  question  is  for  the  determination  of 
the  court,  it  is  not  meant  that  the  question 
may  not  properly  be  submitted  to  a  jury. 
What  is  meant  by  such  observations  is  that 
courts  are  not  precluded  from  considering 
the  reasonableness  of  the  legislative  act  pre- 
scribing the  terms  and  amount  of  the 
charges.  .  .  .  Regarding,  then,  the  issue 
to  be  tried  as  one  of  fact,  we  think  it  is  one 
which,  from  its  nature,  is  eminently  fit  for 
the  determination  of  a  jury.  The  expenses 
attending  direct  regulations  and  oversight 
aie  not  only  to  be  considered,  but  also  the 
incidental  cost  to  which  the  municipality 
is  subjected  in  providing  for  and  maintain- 
ing a  proper  system  of  supervision.  We 
cannot  undertake  to  specify  all  the  particu- 
lars which  should  be  brought  into  view 
where  the  reasonableness  of  a  municipal  or- 
dinance is  challenged  in  a  court;  but  we 
think  that  the  rule  laid  down  in  Cooley, 
Const.  Lim.  (ed.  1886)  p.  242,  may  be  safe- 
ly adopted:  'A  municipal  corporation  may 
impose,  under  the  police  power,  such  a 
charge  for  the  license  as  will  cover  the  nec- 

[167]es8ary  expenses  *of  issuing  it,  and  the  addi- 
tional labor  of  officers  and  other  expenses 
thereby  incurred.' " 

It  is  urged  by  the  city  that^  inasmuch  as 
the-  license  fees  here  charged  are  the  same 
ai»  those  charged  by  the  borough  of  New 
Hope,  the  validity  of  which  was  sustained  in 
Western  U.  Teleg.  Co,  v.  Netc  Hope,  187  U. 
8.  410,  ante,  240,  23  Sup.  Ct.  Rep.  204,  it 
necessarily  follows  that  the  charges  here  im- 
posed are  reasonable.  But  this  is  a  mistake. 
What  is  reasonable  in  one  municipality  may 
be  oppressive  and  unreasonable  in  another. 
''In  determining  this  question  the  court  will 
have  to  regard  all  the  circumstances  of  the 
particular  city  or  corporation,  the  objects 
•ought  to  be  attained,  and  the  necessity 
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which  exists  for  the  ordinance.  Regulations 
proper  for  a  large  and  prosperous  city  might 
be  absurd  or  oppressive  m  a  small  and 
sparsely  populated  town,  or  in  the  country.** 
1  Dill.  Mun.  Corp.  4th  ed.  §  327. 

The  reasonableness  of  this  license  charge 
being  tried  before  a  jury,  the  parties  were 
entitled  to  a  finding  of  the  jury  upon  that 
question  of  fact,  unless  the  teptimony  was 
such  as  to  compel  a  decision  one  way  or  the 
other,  in  which  case  the  court  might  be  jus- 
tified in  directing  a  verdict.  After  a  careful 
review  of  the  evidence,  we  are  constrained  to 
believe  that  it  was  not  such  as  to  exclude 
any  other  conclusion  than  that  directed  by 
the  court.  We  do  not  hold  that  it  was  not 
sufficient  to  sustain  a  finding  by  the  jury  to 
that  effect,  but  simply  that  there  were  mat- 
ters presented  from  which  a  jury  might 
rightiully  conclude  that  the  ordinance  and 
license  charges  were  unreasonable.  Without 
noticing  all  the  evidence,  we  content  our- 
selves with  these  matters.  On  January  6, 
1881,  an  ordinance  was  passed  by  the  city 
councils  imposing  a  license  fee  of  $1  for  each 
and  every  telegraph  pole  erected  or  main- 
tained in  the  city.  Another  ordinance,  of 
date  March  30,  1883,  regulating  underground 
conduits,  wires,  and  cables,  and  providing 
for  license  charges  for  underground  and 
overhead  wires,  imposed  an  annual  license 
charge  of  $2.50  per  mile  of  wire  for  over- 
head telegraph  wires,  and  $1  per  mile  for 
underground  wires.  Upon  these  ordinances 
the  claim  was  made  against  the  company. 
On  August  5,  1886,  a  further  ordinance  was 
passed,  removing  all  charges  upon  under- 
ground •wires.  The  chief  of  the  electrical [1*1] 
bureau  of  the  city,  without  objection,  testi- 
fied that  the  removal  of  all  charges  on  un- 
derground wires  in  1886  was  "  as  an  induce- 
roent  to  have  the  wires  placed  underground, 
nnd  the  only  requirement  was  that  whoever 
did  it  should  supply  the  city  or  furnish  the 
city  with  one  duct  or  chamber  for  the  use  of 
the  city.  There  was  no  other  charge  con- 
nected with  it.  It  was  to  remove  all  license 
charges,  to  have  them  place  their  wires  un- 
derground." There  was  evidence  of  the  ex- 
penses of  the  electrical  bureau  for  the  years 
in  question,  and  that  such  electrical  bureau 
supervised  all  electrical  work  upon  the 
streets,  but  there  was  no  testimony  definite- 
ly disclosing  how  much  of  the  labor  of  that 
bureau  was  in  respect  to  telegraph  wires  and 
poles,  and  how  much  in  respect  to  electric 
light  wires  and  poles,  although  there  was 
evidence  of  the  general  manner  in  which  the 
electrical  bureau  conducted  its  work  of  su- 
pervision and  the  matters  which  came  with- 
in the  scope  of  ite  attention.  On  the  other 
hand,  the  company  showed  the  extent  of  its 
own  supervision  and  the  cost  of  repair,  main- 
tenance, and  supervision,  which,  for  the 
years  from  1885  to  1891,  inclusive,  amounted 
to  only  $1.60)  per  mile.  There  was  also 
proof  of  the  number  of  electric  light  lamps, 
poles,  and  miles  of  wire  within  the  city,  and 
other  kindred  facts. 

Now,  the  comparison  of  all  this  evidence,^ 
the  determination  of  its  weight  and  effect, 
and  whether  the  charge  made  by  the  city  for 
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supervision  was  reasonable  or  not,  should 
hflve  been  left  to  the  jury.  As  there  was 
testimony  that  the  actual  cost  of  mainte- 
nance, repair,  and  supervision  by  the  com- 
pany was.  during  the  years  in  question,  less 
than  one  half  that  charged  by  the  city  for 
siipervision  alone,  and  as  it  appeared  that 
at  first  the  license  fee  per  mile  of  overhead 
wire  was  $2.50,  and  of  underground  wire  $1, 
and  that  within  three  years  thereafter  all 
charges  in  respect  to  underground  wire  were 
taken  away.  and.  as  the  head  of  the  electric- 
al  department  declared,  so  taken  away  for 
the  purpose  of  inducing  the  removal  of 
overhead  wires  and  placing  them  all  under- 
ground, a  jury  might  have  found  that  the 
ordinance  was  unreasonable.  It  might  have 
come  to  the  conclusion  tltat  the  charge  was 
[169  ]  not  made  simply  to  meet  the  expenses  *of  su- 
pervision, but  ,rather  to  make  a  charge  so 
burdensome  as  to  compel  the  company  to  re- 
move its  wires  from  poles  and  put  them  in 
conduits.  We  do  not  say  that  a  city  has  not, 
by  virtue  of  its  police  powers,  authority  di- 
rectly to  compel  the  removal  of  wires  from' 
poles  to  conduits,  but  it  may  be  questionable 
whether  a  city  can  seek  the  same  results  by 
an  excessive  and  unreasonable  charge  upon 
overhead  wires.  We  think,  therefore,  the 
court  erred  in  withdrawing  the  case  from 
the  jury. 

Before  concluding,  we  repeat  that  we  are 
not  intending  to  express  any  opinion  as  to 
the  effect  of  the  testimony  as  a  whole,  or  to 
intimate  what  the  verdict  of  a  jury  ought 
to  be,  nor  do  we  mean  to  imply  that  there 
must  be  satisfactory  evidence  of  the  actual 
cost  of  supervision.  All  we  mean  to  decide 
is  that  there  was  sufficient  testimony  to  so 
to  the  jury,  and  obtain  its  judgment  wheth- 
er the  ordinance  passed  by  the  city,  and  the 
enarges  imposed  thereby,  were,  considering 
all  the  circumstances  of  the  case,  reasonable 
or  oppressive. 

The  judgment  is  reversed,  and  the  case 
remanded,  with  instructions  to  set  aside  the 
verdict  and  grant  a  new  trial. 

Mr.  Justice  Wblte,  Mr.  Justice  Peok- 
Ifcani,  and  Mr.  Justice  MoKeana  concurred 
in  the  judgment. 


B.  M.  PATTERSON,  Edward  Jansen,  Sven 
Freeman,  ei  al.,  Appta., 

V. 

BARK  EUDORA,  whereof  Alfred  E.  Dick- 
son is  Master. 

(See  S.  C.  Reporter's  ed.  100-179.) 

Shipping — statute  forbidding  advance  pay  to 
seamen — liberty  to  contract — application 
of  statute  to  foreign  vessels. 

1.     Seamen  shipping  In  an  American  port  on  a 


foreign  vessel  engaged  In  foreign  commeire 
are  within  the  protection  of  the  act  of  De- 
cember 21,  1808  (30  Stat,  at  L.  755.  763^ 
chap.  28/  U.  S.  Comp.  Stat.  1901,  pp.  3071, 
3080),  i  24,  making  It  a  misdemeanor  to  pay 
any  seaman  wages  In  advance,  and  providing 
that  advance  payment  shall  not  absolve  the 
vessel  or  its  master  or  owner  from  full  pay- 
ment of  wages  actually  earned,  which  provi- 
sions are  expressly  declared  applicable  "as 
well  to  foreign  vessels  as  to  vessels  of  the 
United  States,"  although  such  act  is  entitled 
"An  Act  to  Amend  the  Laws  Relating  to- 
American  Seamen.'* 

2.  The  liberty  of  contract  guaranteed  by  U.  S. 
Const.  14th  Amend,  is  not  Invaded  by  the  pro- 
visions of  the  act  of  December  21,  1898,  i  24, 
making  It  a  misdemeanor  to  pay  any  seaman 
wages  In  advance,  and  declaring  that  such 
payment  shall  not  absolve  the  vessel  or  Its 
master  or  owner  from  full  payment  of  wages 
actually  earned. 

3.  The  restriction  on  contracts  of  seamen  en- 
gaged In  Interstate  or  foreign  commerce, 
which  is  mnde  by  the  provisions  of  the  act  of 
December  21,  1898,  f  24.  making  it  a  misde- 
meanor to  pay  any  seaman  wages  in  advance, 
and  declaring  that  such  payment  shall  not  ab- 
solve the  vessel  or  its  master  or  owner  from 
full  payment  of  wages  actually  earned.  Is  a 
valid  exercise  of  the  power  of  Congress  to  reg- 
ulate commerce. 

4.  Congress  was  not  without  power  to  pro- 
vide by  the  act  of  December  21,  1898,  i  24, 
that  the  provisions  of  that  section,  making  It 
a  misdemeanor  to  pay  any  seaman  wages  In 
advance,  and  declaring  that  such  payment 
shall  not  absolve  the  vessel  or  its  master  or 
owner  from  full  payment  of  wages  actually 
earned,  should  extend  to  seamen  shipping  la 
an  American  port  on  a  foreign  vessel  en- 
gaged In  Intsrstate-  commerce. 

[No:  278.] 
Argued  May  1,  1903.    Decided  June  1, 1903^ 


OK  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for  the 
Third  Cirouit  presenting  the  qu<f8tion  wheth- 
er the  provisions  of  the  statute  prohibiting 
advance  payment  of  wafles  to  seamen  were 
applicable  to  seamen  shipping  in  a  port  of 
the  United  States  on  a  foreign  vessel,  and 
whether,  if  so  applicable,  the  statute  was- 
valid.    Anetcered  in  the  af/irmatvffe. 

Statement  by  Mr.  Justice  Breweri 
On  December  21,  1898  (30  Stat,  at  L.  765» 
763,  chap.  28,  U.  S.  Comp.  Stat.  1901,  pp. 
3071,  3080),  Congress  passed  an  act  entitled 
"An  Act  to  Amend  the  Laws  Relating  to- 
American  Seamen,  for  the  Protection  of 
Such  Seamen,  and  to  Promote  Commerce.'^ 
Tlie  material  portion  thereof  is  found  in  | 
24,  which  amends  §  10  of  chapter  121  of 
the  Laws  of  1884,  so  as  to  read: 

"Sec.   10.    (a)    That  it  shall  be,  and  is 
'  hereby,  made  unlawful  in  any  case  to  pay 


Note. — On  the  constitutionality  of  statutes 
restricting  contracts  and  business — see  note  to 
State  V.  Loomls  (Mo.)  21  L.  R.  A.  789. 

On  the  potper  of  Conf/ress  to  regulate  com- 
merce— sec  notes  to  State  ex  rel.  Corwln  v.  In- 
diana k  O.  Oil.  Gas  &  Min.  Co.  (Ind.)  6  L.  R. 
A.  579:  Dullard  v.  Northern  P.  R.  Co.  (Mont) 
11  L.  R.  A.  246;  Re  Wilson  (D.  C.)  12  L.  B.  A. 
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624;  Gibbons  v.  Ogden,  6  L.  ed.  U.  8.  28; 
Brown  v.  Maryland,  6  L.  ed.  U.  S.  678 ;  Glouces- 
ter Ferry  Co.  v.  Pennsylvania,  29  L.  ed.  U.  S. 
158;  Ratterman  v.  Western  U.  Teleg.  Co.  32  L. 
ed.  U.  S.  229 ;  Harmon  v.  Chicago,  37  L.  ed. 
n.  S.  216,  and  Cleveland,  C.  C.  &  St  L.  R.  Co. 
V.  Backus,  38  L.  ed.  U.  8.  1041. 

190  U.  S. 


1902. 


Patosbson  ▼.  The  Eudoba. 


170-17> 


any  seaman  wages  in  advance  of  the  time 
when  he  has  actually  earned  the  same,  or 
to  paj  such  advance  wages  to  any  other  per> 
son.  Any  person  paying  such  advance  wages 
shall  be  deemed  ^ilty  of  a  misdemeanor, 
and,  upon  conviction,  shall  be  punished  l^ 
a  fine  not  less  than  four  times  the  amount 
of  the  wases  so  advanced,  and  may  also  be 
imprisoned  for  a  period  not  exceeding'  six 
months,  at  the  discretion  of  the  court.  The 
payment  of  such  advance  wages  shall  in  no 
case,  excepting  as  herein  provided,  absolve 
the  vessel  or  the  master  or  owner  thereof 
from  full  payment  of  wages  after  the  same 
shall  have  been  actually  earned,  and  shall 
be  DO  defense  to  a  libel,  suit,  or  action  for 
the  recovery  of  such  wages.  If  any  person 
rilshall  demand  or  receive,  either  directly  •or 
indirectly,  from  any  seaman  or  other  per- 
son seeking  employment  as  seaman,  or  from 
any  person  on  his  behalf,  any  remuneration 
whatever  for  providing  him  with  employ- 
ment, he  shall,  for  every  such  offense,  be 
liable  to  a  penalty  of  not  more  than  one 
hundred  dollars." 

**{f)  That  this  section  shall  apply  as  well 
to  foreign  vessels  as  to  vessels  of  the  United 
States;  and  any  master,  owner,  consignee, 
or  agent  of  any  foreign  vessel  who  has  vio- 
lated its  provisions  shall  be  liable  to  the 
same  penalty  that  the  master,  owner,  or 
a;i^ent  of  a  vessel  of  the  United  States  would 
be  for  a  similar  violation;  provided  that 
treaties  in  force  between  the  United  States 
and  foreign  nations  do  not  conflict." 

The  appellants  were  seamen  on  board  the 
British  bark  EudoWi,  and  filed  this  4ibe] 
for  wages  in  the  district  court  of  the  United 
States  for  the  eastern  district  of  Pennsyl- 
vania. By  an  agreed  statement  of  facts  it 
appears  that  on  January  22,  1900,  they 
shipped  on  board  such  bark  to  serve  as  sea- 
men for  and  during  a  voyage  from  Portland, 
Maine,  to  Rio  and  other  points,  not  to  e:^- 
oeed  twe;Ive  months,  the  final  port  of  dis- 
charge t^  b^  in  the  United  States  or  Can- 
ada, witn  pay  at  the  rata  of  one  shilling  for 
forty- hve  days  and  twenty  dollars  per  month 
thereafter.  At  the  time  of  shipment  twenty 
dollars  was  paid  on  account  of  each  of  them, 
and  with  their  consent,  to  the  shipning  agent 
throuirh  whom  they  were  employed.  On  the 
oomptetion  of  the  voyage,  they,  having  per- 
formed their  duties  as  seamen,  demanded 
wages  for  the  full  term  of  service,  ignoring 
the  payment  made,  at  their  instance,  to  the 
■hipping  affent.  The  advanced  payment  and 
coutract  of  shipment  were  not  contrary  to, 
or  prohibited  by,  the  laws  of  Great  Britain. 
It  was  contended,  however,  that  they  were 
prohibited  by  the  act  of  Congress,  above 
quoted,  and  that  such  act  was  applicable. 
The  district  court  entered  a  decree  dismiss- 
ing the  libel.  110  Fed.  430.  On  appeal  to 
the  circuit  court  of  appeals  for  the  third 
circuit,  that  court  certified  the  following 
questions  to  this  court: 

*'  First.  Is  the  act  of  Congress  of  Decem- 
ber 21,  1898,  properly  applicable  to  the  con- 
tract in  this  case? 
*'  Second.  Under  the  agreed  statement  of 
i72]fact8  above  set  *lorth,  upon  a  libel  filed  by 
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said  seamen,  after  the  completion  of  the 
voyage,  against  the  British  vessel,'  to  re- 
cover wages  which  were  not  due  to  them 
under  the  terms  of  their  contract  or  under 
the  law  of  Great  Britain,  were  the  libellants 
entitled  to  a  decree  against  the  vessel?" 

Mr,  Joseph  Hill  Brinton  argued  the- 
cause  and  filed  a  brief  for  appellants: 

Under  the  earlier  acts  there  was  no  ques- 
tion as  to  their  applicability  to  the  ship- 
ment of  all  seamen  on  American  soil. 

'The  State  of  Maine,  22  Fed.  734. 

The  title  can  only  be  resorted  to  as  a 
means  of  construction  where  an  ambiguity 
exists  in  the  language  of  the  act  or  where  a 
usual  construction  would  lead  to  absurdity. 

Endiich,  Interpretation  of  Statutes,  §  58; 
United  States  v.  Fisher,  2  Cranch,  358,  2  L. 
ed.  304. 

The  act  applies  to  British  subjects  ship- 
ping upon  a  British  vessel  in  an  American 
port. 

The  Kestor,  110  Fed.  432;  The  Troop,  117 
Fed.  657. 

The  "law  of  the  flag"  has  no  application* 
where  the  interests  extend  beyond  the  inter- 
nal or  municipal  affairs  of  the  vessel. 

The  Olga,  32  Fed.  329;  The  Brant  ford 
City,  29  Fed.  373. 

That  the  "law  of  the  flag"  would  apply 
where  a  foreign  crew  is  shipped  in  a  foreign 
land  on  a  foreign  vessel  has  rarely  been^ 
questioned. 

Covert  V.  The  Wexford,  3  Fed.  677;  The 
Adolph,  7  Fed.  501;  The  Angela  Maria,  35 
Fed.  430. 

But  the  question  has  frequently  arisen  as 
to  the  treatment  of  seamen  on  foreign  vessels 
who  have  shipped  in  American  ports,  where 
treaties  confer  exclusive  jurisdiction  on  the- 
consuls.  In  those  cases  our  courts  have  in- 
variably refused  to  entertain  jurisdiction 
where  the  ends  of  justice  fail  to  require  it. 
The  moment,  however,  the  conduct  of  the  of- 
ficers of  the  vessel  ifmdunts  to  a  discharge 
of  such  seamen,  or  the  cruelty  is  of  such  a- 
character  as  to  demand  interference,  such 
treaties  have  been  to  that  extent  suspended. 

The  Burchard,  42  Fed.  608;  The  Welhaven, 
56  Fed.  80;  The  MaHc,  40  Fed.  286;  The^ 
Belgenland,  114  U.  8.  355,  29  L.  ed.  162,  6 
Sup.  Ct.  Rep.  866;  The  Salomoni,  29  Fed. 
534;  Bolden  v.  Jensen,  70  Fed.  505. 

A  vessel  while  in  a  foreign  port  is  subject 
to  local  laws  in  matters  pertaining  to  con- 
tracts there  effected. 

The  Napoleon,  Olcott,  208,  Fed.  Cas.  No. 
10,015;  Patch  v.  Marshall,  I  Curt.  C.  C.  462, 
Fed.  Cas.  No.  10,793;  Wharton,  Interna^ 
tional  Law,  i  33;  The  Troop,  117  Fed.  667. 

No  court  has  ever  doubted  the  le^lative 
power  to  protect  the  shipment  and  discharge 
of  seamen  within  its  territory. 

Ew  parte  D'Olivera,  1  Gall.  474,  Fed.  Cas. 
No.  3,967;  United  States  v.  Kellum,  19 
Blatchf.  372,  7  Fed.  843;  United  States  v. 
MoArdle,  2  Sawy.  367,  Fed.  Cas.  No.  15,663 ; 
United  States  v.  Anderson,  10  Blatchf.  226, 
Fed.  Cas.  No.  14,447 ;  Leary  v.  Lloyd,  3  El. 
&  El.  178;  Kay,  Shipmaster  &  Screen,  § 
769 ;  Grant  ▼.  United  Slates,  7  C.  C.  A.  436, 
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15  U.  S.  App.  243.  58  Fed.  694;  The  Kestor, 
110  Fed.  557;  The  Brantford  City,  29  Fed. 
394;  The  Troop,  117  Fed.  567. 

Mr,  Horace  L.  Cheyney  argued  the 
<!ause,  and,  with  Mr,  John  F,  Lewis,  filed  a 
brief  for  appellee: 

A  seaman  who  ships  upon  a  vessel  becomes 
a  seaman  of  the  nationality  of  that  vessel. 

Re  Ross,  140  U.  S.  453,  35  L.  ed.  581,  11 
Sup.  Ct.  Rep.  897. 

Congress  or  this  country  alone  has  not 
power  to  change  the  laws  of  nations. 

The  Scotia,  14  Wall.  170,  sub  nom.  Seats 
T.  The  Scotia,  20  L.  ed.  822. 

The  contract  of  shipment  entered  into  in 
this  case  by  the  seamen  of  "The  Eudora"  was 
to  be  performed  exclusively  upon  British  ter- 
ritory, and  therefore  its  validity  is  to  be  de- 
termined by  the  British  law. 

London  Assur.  Co,  v.  Compa^hia  de  Mo- 
<igens  do  Barreiro,  167  U.  S.  149,  42  L.  ed. 
113,  17  Sup.  Ct.  Rep.  785;  Coghlan  v.  South 
Carolina,  142  U.  S.  101,  35  L.  ed.  951,  12 
Sup.  Ct.  Rep.  150;  Hall  v.  Cordell,  142  U.  S. 
116,  35  L.  ed.  956,  12  Sup.  Ct.  Rep.  154;  An- 
drews v.  Pond,  13  Pet.  65,  ip  L.  ed.  61;  Mil- 
ler V.  Tiifany,  1  Wall.  310,  17  L.  ed.  543; 
Pritchard  v.  Norton,  106  U.  S.  124,  27  L. 
«d.  104,  1  Sup.  Ct.  Rep.  102;  Liverpool  d 
O.  W.  Steam  Co.  v.  Phenix  Ins.  Co.  129  U. 
S.  397,  32  L.  ed.  788,  9  Sup.  Ct.  Rep.  469. 

The  sovereignty  of  this  country  is  coexten- 
sive with  its  territory  only,  and  Congress 
possesses  no  power  of  legislation  upon  Brit- 
ish territory. 

Hall,  International  Law,  4th  ed.  §  10. 

The  word  "commerce''  has  a  double  signifi- 
cance, including  traffic,  that  is,  the  buying 
and  selling  or  interchange  of  commodities 
and  commercial  intercourse  or  the  carriage 
of  those  commodities. 

Oihhons  v.  Ogd^n,  9  Wheat.  1,  6  L.  ed.  23; 
Lottery  Case,  188  U.  S.  321,  sub  nom. 
iJhampion  v.  Ames,  ante,  492,  23  Sup.  Ct. 
Rep.  321. 

The  term  has  been  held  to  include  not 
only  the  carriage  of  merchantable  commod- 
ities, but  also  the  carriage  of  passengers 
{Smith  V.  Turner,  7  llow.  283,  12  L.  ed. 
702),  bills  of  lading,  because  they  repre- 
sent the  goods  carried  (  Woodruff  v.  Parham, 
8  Wall.  123,  19  L.  ed.  382),  and  the  trans- 
mission of  ideas,  wishes,  orders  and  intelli- 
gence by  telegraph  {Western  U.  Teleg.  Co. 
V.  Pendleton,  122  U.  S.  347,  30  L.  ed.  1187, 
7  Sup.  Ct.  Rep.  1126) .  It  has  also  been  held 
to  include  navigation  (Gibbons  v.  Ogden,  9 
Wheat.  1,  6  L.  ed.  23). 

But  as  the  term  has  been  used  in  the  de- 
<sided  cases  it  is  almost  equivalent  to  com- 
mercial intercourse  or  to  the  carriage  and 
transportation  of  goods. 

Gibbons  V.  Ogden,  9  Wheat.  1,  6  L.  ed.  21^. 

Under  the  power  to  regulate  interstate 
commerce  the  Federal  government  has  the 
power  to  improve  navigable  streams  and  to 
remove  natural  obstructions  to  navigation  or 
commerce  (Mobile  County  v.  Kimball,  102 
U.  S.  ()9l,  26  L.  ed.  239),  or  an  ol^struction 
to  interstate  carriage  by  a  mob  (Re  Debs, 
158  U.  8.  564,  39  £.  ed.  1092,  15  Sup.  Ct. 
Rep.  900). 
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The  authority  to  regulate  interstate  com- 
merce gives  Congress  the  power  to  r^^ulate 
the  instrumentalities  thereof. 

Hooper  v.  California,  155  U.  S.  648,  39  L. 
ed..  297,  15  Sup.  Ct.  Rep.  207. 

The  decisions  have  not  clearly  defined 
what  constitute  these  instrumentalities  or 
the  scope  of  the  regulation  thereof,  but  it 
must  be  assumed  that  Congress  has  the  right 
to  regulate  the  navigation  of  a  ship  in  a 
broader  sense  than  that  term  was  used  in 
Qibbona  v.  Ogden,  9  Wheat.  1,  6  L.  ed.  23. 

But  such  regulation  of  the  ship  as  an  in- 
strumentality of  commerce  must  be  limited 
to  its  business  as  a  ship  engaged  in  the  car- 
riage of  goods  or  passengers,  and  not  to 
those  incidental  contracts  which  ship  own- 
ers may  enter  into  for  the  purpose  of  car> 
rying  on  their  business  as  carriers. 

The  contract  in  this  case  is  similar  to  one 
of  insurance,  which  this  court  held  not  to  be 
commerce,  but  a  contract  merely  in  aid  of 
commerce. 

Paul  V.  Virginia,  8  Wall.  168,  19  L.  ed. 
357 ;  Hooper  v.  California,  155  U.  S.  648,  39 
L.  ed.  297,  15  Sup.  Ct.  Rep.  207. 

A  vessel  is  a  detached,  floating  portion  of 
the  territory  of  the  country  whose  flag  it 
fiies. 

The  Scotia,  14  Wall.  170,  sub  nom.  Sears 
V.  The  Scotia,  20  L.  ed.  822;  Re  Ross,  140  U. 
S.  453,  35  L.  ed.  581,  11  Sup.  Ct.  Rep.  897; 
Wilson  V.  McNamee,  102  U.  S.  572,  26  L.  ed. 
234;  The  Lamington,  87  Fed.  752;  1  Kent, 
Com.  26;  Wheaton,  International  Law, 
Dana's  ed.  106;  3  Wharton,  International 
Law, '228;  1  Vattel,  Law  of  Nations,  chap. 
19,  §  216;  Bluntschli,  International  Law,  § 
319;  Seagrove  v.  Parks  [1891]  1  Q.  B.  651; 
Wildenhus's  Case,  120  U.  S.  I,  sub  nom. 
Mali  V.  Keeper  of  Common  Jail,  30  L.  ed. 
565,  7  Sup.  Ct.  Rep.  385;  United  States  ▼. 
Rodgers,  150  U.  S.  249,  37  L.  ed.  1071,  14 
Sup.  Ct.  Rep.  109. 

An  American  vessel,  registered  or  enrolled 
in  accordance  with  the  laws  of  the  United 
States,  being  thus  a' detached  portion  of  the 
national  territory,  and  not  a  part  of  the  ter- 
ritory of  any  particular  state.  Congress,  over 
such  vessels,  nas  the  same  police  power  as 
the  various  states  have  over  the  territory 
within  their  limits. 

United  States  v.  DeWitt,  9  Wall.  41,  19 
L.  ed.  593. 

Bearing  in  mind  this  distinction  between 
the  power  of  Congress  over  American  and 
foreign  vessels,  it  is  obvious  that  Congress 
may  nave  greater  legislative  power  over  the 
former  than  the  latter;  and  the  validity  of 
a  provision  governing  American  vessels, 
therefore,  is  not  the  true  test  of  the  validity 
of  legislation  attempting  to  control  contracts 
entered  into  by  seamen  with  foreign  vessels 
while  lying  at  our  ports. 

The  prohibition  contained  in  the  act  of 
1898  against  the  payment  of  wages  to  a  sea- 
man in  advance  is  a  violation  o7  the  liberty 
to  contract  guaranteed  by  the  Constitution. 

Allgeyer  v.  Louisiana,  165  U.  S.  679,  41 
L.  ed.  8*32,  17  Sup.  Ct.  Rep.  427. 

While  it  is  true  that  it  is  largely  in  the 
discretion  of  the  legislatures  of  the  several 
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or  of  Congress  to  decide  when  public 
policy  requires  the  prohibition  of  certain 
oontracts,  yet,  on  the  other  hand,  the  mere 
i»et  that  the  enactment  purports  to  be  for 
the  reflation  of  commerce,  the  protection 
of  public  safety,  public  health,  or  public 
monUs  is  not  conclusive  upon  the  courts. 

Mugler  v.  Kantas,  123  U.  S.  661,  31  L.. 
ed.  210,  8  Sup.  Ct.  Hep.  273;  Lawtofi  v.' 
ateeU^  162  U.  S.  133,  38  L.  ed.  385,  14  Sup. 
Ct.  Rep.  499;  Booth  v.  Illinois,  184  U.  8. 
425,  46  L.  ed.  623,  22  Sup.  Ct.  Rep.  425; 
Otis  ▼.  Parker,  187  U.  S.  606,  ante,  323,  23 
Sup.  Ct.  Rep.  168;  Lottery  Case,  188  U.  S. 
321,  sub  nom.  Ciiampion  v.  Ames,  ante,  402, 
23  Sup.  Ct  Rep.  321. 

Only  general  principles  can  be  declared, 
and  no  nxed  or  invariable  rule  can  be  ap- 
plied to  such  cases.  It  is  a  question  for  the 
determination  of  the  court  in  each  case 
whether  the  statute  is  in  violation  of  the 
fundamental  rights  guaranteed  by  the  Con- 
stitution. 

Uolden  v.  Hardy,  169  U.  S.  366,  42  L.  ed. 
780,  18  Sup.  Ct.  Rep.  383;  Knoxville  Iron 
Co,  V.  Harbison,  183  U.  S.  13,  46  L.  ed.  55, 
22  Sup.  Ct.  Rep.  1;  Addyston  Pipe  d  Steel 
Co.  V.  United  States,  175  U.  S.  211,  44  L.  ed. 
136,  20  Sup.  Ct.  Rep.  96;  Booth  v.  Illinois, 
184  U.  S.  425,  46  L.  ed.  623,  22  Sup.  Ct.  Rep. 
425;  Otis  v.  Parker,  187  U.  S.  606,  ante, 
'  323,  23  Sup.  Ct.  Rep.  168. 

Courts  have  declined  to  take  jurisdiction 
<nrer  claims  of  foreign  seamen,  where  there 
would  be  no  hardship  in  compelling  them  to 
go  to  courts  of  'the  country  of  the  vessel. 

The  Walter  A.  WaUet,  66  Fed.  1011;  The 
Belgenland,  114  U.  S.  355,  29  L.  ed.  152,  5 
Sup.  Ct.  Rep.  860;  The  Catherine,  1  Pet. 
Adm.  104 ;  The  Forsoket,  1  Pet.  Adm.  197. 

Not  only  does  this  rule  apply  to  wages 
eases,  but  to  all  questions  governing  the 
flights  and  duties  of  seamen  upon  foreign 
▼essels 

The  Sirius,  47  Fed.  825;  The  Amalia,  3 
Fed.  652;  The  Kambria,  100  Fed.  118. 

The  British  law  has  been  applied  to  cases 

of  personal   injuries  upon    British    vessels 

while  on  the  high  seas  or  in  British  waters. 

The  Egyptian  Monarch,  36  Fed.  773;  The 

Lamington,  87  Fed.  752. 

Assistant  Attorney  General  Beck  filed  a 
brief  for  the  United  States. 


Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

Applying  the  ordinary  rules  of  construc- 
tion, it  does  not  seem  to  us  doubtful  that 
the  act  of  Congress,  if  within  its  power, 
is  applicable  in  this  case.  The  act  makes 
it  unlfiNvful  to  pay  any  seaman  wages  in  ad- 
vance, makes  such  payment  a  misdemeanor, 
and  in  terms  provides  that  such  payment 
«ba)]  not  absolve  the  vessel  or  its  master 
or  owner  for  full  payment  of  wages  after 
the  same  shall  have  been  actually  earned. 
And  fuilher,  it  declares  that  the  section 
making  these  provisions  shall  apply  as  well 
to  foreign  vessels  as  to  vessels  of  the  United 
States,  provided  that  treaties  in  force  be- 
tween the  United  States  and  foreign  nations 
do  not  conflict.  It  is  true  that  the  title  of 
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the  act  of  1^98  is  "An  Act  to  Amend  the 
Laws  Relating  to  American  Seamen,"  but 
it  has  been  held  that  the  title  is  no  part  of 
a  statute,  and  cannot  be  used  to  set  at 
naught  its  obvious  meaning.  The  extent  to 
which  it  can  be  used  is  thus  stated  by  Chief 
Justice  Marshall  in  United  States  v.  Fisher, 
2  Cranch,  358,  386,  2  L.  ed.  304,  313: 

"  Neither  party  contends  that  the  title  of 
an  act  can  control  plain  words  in  the  body 
of  the  statute;  and  neither  denies  that, 
taken  with  other  parts,  it  may  assist  in  re- 
moving ambiguities.  Where  the  intent  is 
plain,  nothing  is  left  to  construction. 
*  Where  the  mind  labors  to  discover  the  de-[173) 
sign  of  the  legislature,  it  seizes  everything 
from  which  aid  can  be  derived ;  and,  in  such 
case,  the  title  claims  a  degree  of  notice  and 
will  have  its  due  share  of  consideration." 

See  also  Yazoo  d  M,  Valley  R.  Co.  v. 
Thomas,  132  U.  S.  174,  188,  33  L.  ed.  302, 
307,  10  Sup.  Ct.  Rep.  68;  United  States  v. 
Oregon  d  C.  R.  Co,  164  U.  S.  526,  541,  41  L. 
ed.  541,  645,  17  Sup.  Ct.  Rep.  165;  Price  v. 
Forrest,  173  U.  S.  410,  427,  43  L.  ed.  749, 
755,  19  Sup.  Ct.  Rep.  434;  Endlich,  Inter- 
pretation of  Statutes,  S§  58,  59.  When,  as 
here,  the  statute  declares,  in  plain  words, 
its  intent  in  reference  to  a  prepayment  of 
seamen's  wages,  and  follows  that  declara- 
tion with  a  further  statement  that  the  rule 
thus  announced  shall  apply  to  foreign  ves- 
sels as  well  as  to  vessels  of  the  United 
States,  it  would  do  violence  to  language  to 
say  that  it  was  not  applicable  to  a  foreign 
vessel. 

But  the  main  contention  is  that  the  stat- 
ute is  beyond  the  power  of  Congress  to 
enact,  especially  as  applicable  to  foreign 
vessels.  It  is  urged  that  it  invades  the  lib- 
erty of  contract  which  is  guaranteed  by  the 
14th  Amendment  to  the  Federal  Constitu- 
tion, and  reference  is  made  to  Allgeyer  v. 
Louisiana,  165  U.  S.  578,  589,  41  L.  ed.  832, 
835.  17  Sup.  Ct.  Rep.  427,  431,  in  which  we 
said: 

*'  The  liberty  mentioned  in  that  amend- 
ment means  not  only  the  right  of  the  citi- 
zen to  be  free  from  the  mere  physical  re- 
straint of  his  person,  as  by  incarceration, 
but  the  term  is  deemed  to  embrace  the  right 
of  the  citizen  to  be  free  in  the  enjoyment  of 
all  his  faculties;  to  be  free  to  use  them  in 
all  lawful  ways;  to  live  and  work  where  he 
will;  to  earn  his  livelihood  by  any  lawful 
calling;  to  pursue  any  livelihood  or  avoca- 
tion, and  for  that  purpose,  to  enter  into 
all  contracts  which  may  be  proper,  neces- 
sary, and  essential  to  his  carrying  out  to  a 
successful  conclusion  the  purposes  above 
mentioned." 

Further,  that  even  if  the  contract  be  one 
subject  to  restraint  under  the  police  power, 
that  power  is  vested  in  the  states,  and  not 
in  the  general  government,  and  any  re- 
straint, if  exercised  at  all,  can  only  be  ex- 
ercised by  the  state  in  which  the  contract 
is  entered  into;  that  the  only  jurisdiction 
possessed  by  Congress  in  respect  to  such 
matters  is  by  virtue  of  its  power  to  regu-  . 
late  commerce,  interstate  and  foreign;  that 
the  regulation  of  commerce  does  not  carry 
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with  it  the  power  of  controlling  contracts 
[174]  *of  employment  by  those  enga^^  in  such 
service,  any  more  than  it  includes  the  ^nrer 
to  regulate  contracts  for  service  on  inter- 
state railroads,  or  for  the  manufacture  of 
goods  which  may  be  intended  for  interstate 
or  foreign  commerce;  and,  finally,  that  the 
validity  of  a  contract  is  to  be  determined 
by  the  law  of  the  place  of  performance,  and 
not  by  that  of  the  place  of  the  contract; 
that  the  contract  in  this  case  was  one  en- 
tered into  in  the  United  States,  to  be  per- 
formed on  board  a  British  vessel,  which  is 
undoubtedly  British  territory,  and  therefore 
its  validity  is  to  be  determined  by  British 
law,  and  Miat,  as  conceded  in  the  question, 
sustains  its  validity. 

We  are  unable  to  yield  our  assent  to  this 
contention.  That  there  is,  generally  speak- 
ing, a  liberty  of  contract  which  is  protected 
by  the  14th  Amendment,  may  be  conceded; 
yet  isuch  liberty  does  not  extend  to  all  con- 
tracts. As  said  in  Friebie  v.  United  States, 
157  U.  8.  IttO,  1G5,  39  L.  ed.  667,  659,  15 
Sup.  Ct.  Rep.  .586,  588: 

"  While  it  may  be  conceded  that,  gener- 
ally speaking,  among  the  inalienable  rights 
of  the  citizen  is  that  of  the  liberty  of  con- 
tract, yet  such  liberty  is  not  absolute  and 
universal.  It  is  within  the  undoubted  power 
of  government  to  restrain  some  indi\*idual8 
from  all  contracts,  as  well  as  all  individuals 
from  some  contracts.  It  may  deny  to  all 
the  riffht  to  contract  for  the  purchase  or 
sale  01  lottery  tickets ;  to  the  minor  the  ripfht 
to  assume  any  obligations,  except  for  the 
necessaries  of  existence;  to  the  common  car- 
rier the  power  to  make  any  contract  releas- 
ing himself  from  negligence,  and,  indeed, 
may  restrain  all  engaged  in  any  employment 
from  any  contract  in  the  course  of  that  em- 
ployment which  is  against  public  policy. 
The  possession  of  thi8*power  by  government 
in  no  manner  conflicts  with  the  proposition 
that,  generally  speaking,  every  citizen  has 
a  rieht  freely  to  contract  for  the  price  of 
his  labor,  services,  or  property." 

And  that  the  contract  of  a  sailor  for  his 
eetvices  is  subject  to  some  restrictions  was 
settled  in' i2o6erison  v.  Baldwin,  165  U.  S. 
275,  41  L.  ed.  715,  17  Sup.  Ct.  Rep.  326,  in 
which  §§  4598  and  4599,  Rev.  SUt  (U.  S. 
Comp.  Stat.  1901,  pp.  3115,  3116),  in  so 
far  as  they  require  seamen  to  carry  out  the 
contracts  contained  in  their  shipping  ar- 
ticles, were  held  not  to  be  in  conflict  with 
the  13th  Amendment,  and  in  which  a  depri- 
(175]vation  of  personal  ^liberty  not  warranted  in 
respect  to  other  employees  was  sustained  as 
to  sailors.  We  quote  the  following  from  the 
opinion  (p.  282,  L.  ed.  p.  718,  Sup.  Ct.  Rep. 
p.  329) : 

"From  the  earliest  historical  period,  the 
contract  of  the  sailor  has  been  treated  as  an 
exceptional  one,  and  involving,  to  a  certain 
extent,  the  surrender  of  his  personal  liberty 
during  the  life  of  the  contract.  Indeed,  the 
business  of  navigation  could  scarcely  be  car- 
ried on  without  some  guaranty,  beyond  the 
ordinary  civil  remedies  upon  contract,  that 
the  sailor  will  not  desert  the  ship  at  a  crit- 
ical moment,  or  leave  her  at  some  place 
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where  seamen  are  impossibls  to  be  ob> 
tained — as  Molloy  forcioly  expreases  it — ^to- 
rot  in  her  neglected  brine.'  Such  desertion 
might  involve  a  long  delay  of  the  vessel 
while  the  master  is  seeking  another  ciew^ 
an  abandonment  of  the  voyage,  and,  in  some 
cases,  the  safety  of  the  ship  itself.  Hence,, 
the  laws  of  nearly  all  maritime  nations  have 
made  provision  for  securing  the  personal  at- 
tendance of  the  crew  on  board,  and  for  their 
criminal  punishment  for  desertion  or  ab- 
sence without  leave  during  the  life  uf  the 
shipping  articles." 

If  the  necessities  of  the  public  justify  the 
enforcement  of  a  sailor's  contract  by  excep- 
tional means,  justice  requires  tliat  the 
rights  of  the  sailor  be  in  like  manner  pro- 
tected. The  story  of  the  wrongs  done  to 
sailors  in  the  larger  ports,  not  merely  of 
this  nation,  but  of  the  world,  is  an  oft-told 
tale,  and  many  have  been  the  efl'orts  to  pro- 
tect them  against  such  wrongs.  One  of  the 
most  common  means  of  doing  these  wrong» 
is  the  advancement  of  wages.  Bad  men  lure 
them  into  haunts  of  vice,  advance  a  little 
money  to  continue  their  dissipation,  and, 
having  thus  acquired  a  partial  control,  and 
by  liquor  dulled  their  faculties,  place  them 
on  board  tlie  vessel  just  ready  to  sail  and 
most  ready  to  return  the  advances.  When 
once  on  shipboard,  and  the  ship  at  sea,  the 
sailor  is  powerless  and  no  relief  is  availing.  * 
It  was  in  order  to  stop  this  evil,  to  protect 
the  sailor,  and  not  to  restrict  him  of  his 
liberty,  that  this  statuto  was  passed.  And, 
while  in  some  cases  it  may  operate  harshly, 
no  one  can  doubt  that  the  best  interests  of 
seamen  as  a  class  are  preserved  by  such  leg- 
islation. 

Neither  do  we  think  there  is  in  it  any  tres- 
pass on  the  rights  *of  the  states.  No  question  [176] 
is  before  us  as  to  the  applicability  of  the 
statuto  to  contracts  of  sailors  for  services 
wholly  within  the  stato.  We  need  not  de- 
termine whether  one  who  contracts  to  serve 
on  a  steamboat-  between  New  York  and  Al- 
bany, or  between  any  two  places  within  the 
limite  of  a  stete,  can  avail  himself  of  the 
privileges  of  this  legislation,  for  the  services 
contracted  for  in  this  case  were  to  be  per- 
formed beyond  the  limits  of  any  single  stated 
and  in  an  ocean  voyage.  Contracts  with 
sailors  for  their  services  are,  as  we  have 
seen,  exceptional  in  their  character,  and  may 
be  subjected  to  special  restrictions  for  the 
purpose  of  securing  the  full  and  safe  carry- 
ing on  of  commerce  on  the  water.  Being  s<v 
subject,  whenever  the  contract  is  for  em- 
ployment in  commerce,  not  wholly  within 
the  state,  legislation  enforcing  such  restric- 
tions  comes  within  the  domain  of  Congress,, 
which  is  charged  with  the  duty  of  protect- 
ing foreign  and  interstate  commerce. 

Finally,  while  it  has  often  been  steted  that 
the  law  of  The  place  of  performance  deter- 
mines the  validity  of  a  .contract  {London 
Assur,  Co.  V.  Companhia  de  Moagens  do  Bar- 
reiro,  167  U.  S.  149,  160,  42  L.  ed.  113,  120,. 
17  Sup.  Ct.  Rep.  785),  yet  that  doctrine 
does  not  control  this  case.  It  may  be  re- 
marked, in  passing,  that  it  does  not  appear 
that  the  contract  of  shipment  or  the  ad- 
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Tance  payment  were  made  on  board  the  ves- 
sel.    On  the  contrary,  the  stipulated  fact 
is  that  the  ''  seamen  were  en^ged  in  the 
presence  of  the  British  vice  consul  at  the 
port   of  New   York."     The   wrongful   acts 
were,  therefore,  done  on  the  territory  and 
within  the  jurisdiction  of  the  United  States. 
It  is  undoubtedly  true  that,  for  some  pur- 
poses, a  foreign  ship  is  to  be  treated  ad  for- 
eign   territory.     As    said,  by    Mr.    Justice 
Blackburn,  in  Queen  v.  Anderson,  L.  R.  1  C. 
C.  161,  ''A  ship  which  bears  a  nation's  flag 
is  to  be  treated  as  a  part  of  the  territory  of 
that  nation.     A  ship  ts  a  kind  of  floating 
island.'*    Yet  when  a.  foreign  merchant  ves- 
sel comes  into  our  ports,  like  a  foreign  citi- 
zen coming  into  our  territory,  it  subjects  it- 
self ta  the  jurisdiction  of  this  country.    In 
The  Exchanae  v.  M'Faddon,  7  Cranch,  116, 
136,  146,  3  L.  ed.  287,  293,  297,  this  court 
held  that  a  public  armed  vessel  in  the  service 
of  a  sovereign  at  peace  with  the  United  States 
is  not  within  the  ordinary  jurisdiction  of 
our  tribunals   while  within  a  port  of  the 
177]Untited  ^States.   In  the  opinion,  by  Chief  Jus- 
tice Marshall,  it  was  said  that  "  the  juris- 
diction of  the  nation  within  its  own  terri- 
tory  is  necessarily  exclusive  and  absolute. 
It  is  8u$*ceptible  of  no  limitation  not  im- 
posed by  itself.    Any  restriction  upon  it  de- 
riving   validity    from    an    external    source 
would  imply  a  diminution  of  its  sovereignty 
to  the  ej^nt  of  the  restriction,  and  an  in- 
vestment of  that  sovereignty  to  the  same  ex- 
tent in  that  power  wliich  could  impose  such 
restriction.    All  exceptions,  therefore,  to  the 
full  and  complete  power  of  a  nation  within 
its  own  territories  must  be  traced  up  to  the 
consent  of  the  nation  itself.    They  can  flow 
from  no  other  legitimate  source.    This  con- 
sent may  be  either  express  or  implied.     In 
the  latter  case,  it  is  less  determinate,  ex- 
posed more  to  the  uncertainties  of  construc- 
tion;   but,   if   understood,   not   less  obliga- 
tory.*'   And,  again,  after  holding  it  "  to.  be 
a  principle  of  public  law  that  national  ships 
of    war,   entering   the    port   of   a    friendly 
power,  open  for  their  reception,  are  to  be 
considered  as  exempted,  by  the  consent  of 
that  power,  from  its  jurisdiction,"  he  added: 
**  Without  doubt,  the  soverei^  of  the  place 
is  capable '  of  destroying  this  implication. 
He    may   claim    and    exercise    jurisdiction, 
either  by  employing  force,  or  by  subjecting 
such  vessels  to  the  ordinary  tribunals." 

Again,  in  Wildenhus'a  Case,  120  U.  S.  1, 
9uh  nam.  Mali  v.  Hudson  County  Common 
/ail  Keeper,  30  L.  ed.  565,  7  Sup.  Ct.  Rep. 
385,  in  which  the  jurisdiction  of  a  state 
court  over  one  charged  with  murder,  com- 
mitted on  board  a  foreign  merchant  vessel 
in  a  harbor  of  the  state,  was  sustained,  it 
was  said  by  Mr.  Chief  Justice  Waite  (pp. 
11,  12,  L.  ed.  p.  667,  Sup.  Ct.  Rep.  p.  387) : 

''  It  is  part  of  the  law  of  civilized  nations 
that  when  a  merchant  vessel  of  one  country 
enters  the  ports  of  another  for  the  purposes 
of  tfade,  it  subjects  itself  to  the  law  of  the 
place  to  which  it  goes,  unless,  by  treaty  or 
otherwise,  the  two  countries  have  come  to 
some  difTcrent  understanding  or  agreement. 
,  ,  .  From  experience,  however,  it  was 
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found  long  ago  that  it  would  be  beneficial  to' 
conmierce  if  the  local  government  would  ab- 
stain from  interfering  with  the  internal  dis- 
cipline of  the  ship,  and  the  general  regula- 
tion of  the  rights  and  duties  of  the  officers 
and  crew  towards  the  vessel  or  among  them- 
selves.    And  so,  by  comity,  it  came  to  W 
generallv    understood    among   civilized   na- 
tions *that  all  matters  of  discipline  and  all  [178] 
things  done  on  board  which  affected  only 
the  vessel  or  those  belonging  to  her,  and  dicP 
not  involve  the  peace  or  dignity  of  the  coun*- 
try,  or  the  tranquillity  of  the  port,  shouldl 
be  left  by  the  .local  government  to  be  dealt*, 
with  by  the  authorities  of  the   nation   to* 
which  the  vessel  belonged,  as  the  laws  of 
that  nation  or  the  interests  of  its  commerce- 
should  require.    But  if  crimes  are  committed' 
on  board  of  a  character  to  disturb  the  peace- 
and  tranquillity  of  the  country  to  which  the^ 
vessel  has  been  brought,  the  offenders  haves- 
never,  by  comity  or  usage,  been  entitled  tc^ 
any  exemption   from   the  operation  of  the- 
local  laws  for  their  punishment,  if  the  locaF 
tribunals  see  fit  to  assert  their  authority .'*^' 
It  follows  from  these  decisions  that  it  is- 
within  the  power  of  Congress  to  prescribe 
the  penal  provisions  of   §   10,  and  no  one 
within  the  jurisdiction  of  the  United  States 
can  escape  liability  for  a  violation  of  those 
provisions  on  the  plea  that  he  is  a  foreign> 
citizen  or  an  officer  of  a  foreign  merchant 
vessel.    It  also  follows  that  it  is  a  duty  of* 
the  courts  of  the  United  States  to  give  full' 
force  and  effect  to  such  provisions.     It  is- 
not  pretended  that  this  government  can  con- 
trol the  action  of  foreign  tribunals.    In  any- 
case  presented  to  them,  they  will  be  guided- 
by  their  own  views  of  the  law  and  its  scope* 
and  effect;   but  the  courts  of  the  United! 
States  are  bound  to  accept  this  legislation, 
and  enforce  it  whenever  its  provisions  are 
violated.     The  implied  consent  of  this  gov- 
ernment to  leave  jurisdiction  over  the  inter- 
nal affairs  of  foreign  merchant  vessels  in  our 
harbors  to  the  nations  to  which  those  vessels 
belong  may  be  withdrawn.    Indeed,  the  im>- 

Slied  consent  to  permit  them  to  enter  our 
arbors  may  be  withdrawn,  and  if  this  im- 
plied consent  may  be  wholly  withdrawn,  it 
may  be  extended  upon  such  terms  and  con- 
ditions as  the  government  sees  fit  to  impose^ 
And  this  legislation,  as  plainly  as  words  can* 
make  it,  imposes  these  conditions  upon  the* 
shipment  of  sailors  in  our  harbors,  and  de> 
Clares  that  they  are  applicable  to  foreign, 
as  well  as  to  domestic,  vessels.  Congress 
has  thus  prescribed  conditions  which  attend 
the  entrance  of  foreign  vessels  into  our 
ports,  and  those  conditions  the  courts  are 
not  at  liberty  to  dispense  with.  The  inter- 
ests of  our  own  shipping  require  this.  It 
is  well  said  by  'counsel  for  the  government  [1799 
in  the  brief  which  he  was  given  leave  to 
file: 

"Moreover,  as  90  per  cent  of  all  com- 
merce in  our  ports  is  conducted  in  foreign 
vessels,  it  must  be  obvious  that  their  exemp- 
tion from  these  shipping  laws  will  go  far 
to  embarrass  domestic  vessels  in  obtaining 
their  quota  of  seamen.  To  the  average  sailor 
it  is  a  consideration  while  in  port  to  have 
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Ills  WRf*en  in  part  prepaid ;  and  if,  in  a  large 
port  like  New  York,  90  per  cent  of  the  ves- 
sels are  permitted  to  prepay  such  seamen 
as  ship  upon  them,  and  the  other  10  per 
«ent,  being  American  vessels,  cannot  thus 
prepay,  it  will  be  exceedingly  difficult  for 
American  vessels  to  obtain  crews.  This 
practical  consideration,  presumably,  ap- 
pealed to  Congress  and  fully  justified  the 
provision  herein  contained.'' 

We  are  of  the  opinion  that  it  is  within 
the  power  of  Congress  to  protect  all  sailors 
«hipping  in  our  ports  on  vessels  engaged  in 
foreign  or  interstate  conunerce,  whether  they 
belong  to  citizens  of  this  country  or  of  a 
foreign  nation;  and  that  our  courts  are 
bound  to  enforce  those  provisions  in  respect 
to  foreign,  equally  with  domestic,  vessels. 

The  questionSy  therefore,  certified  hy  the 
Court  of  Appeals,  will  each  he  anetoered  in 
the  affirmative. 

Mr.  Justice  Harlan  concurred  in  the 
judgment.  ^ 


ANTON  JOHANSON.  Plff.  in  Brr., 

V, 

STATE  OF  WASHINGTON. 

(See  8.  C.  Reporter's  ed.  179-180.) 

Public  lands — selections  in  lieu  of  school  sec- 
tions— effect  of  approval  hy  Secretary  of 
Interior, 

1.  The  approval  by  the  Secretary  of  the  In- 
terior of  a  selection  of  public  land  In  lieu  of 
school  sections,  made  by  one  claiming  to  be 
the  agent  of  a  territory,  is.  If  nothing  more, 
a  withdrawal  from  private  entry  of  the  se- 
lected land,  wblcb  continues  until  the  ap- 
proval of  tbe  selection  Is  set  aside. 

2.  Tbe  provisions  for  selection  of  public  land 
In  lieu  of  school  sections,  whicb  are  made  by 
the  act  of  February  26,  1859  (11  Stat  at  L. 
885.  chap.  58.  U.  S.  Comp.  Stat.  1901.  p. 
1881).  are,  as  to  cases  not  provided  for  by  tbe 
apeclal  provisions  of  tbe  act  of  March  2.  1853 

(10  Stat,  at  L.  179.  cbap.  90.  |  20,  Rev.  Stat. 
I  1947),  for  such  selection  by  tbe  territory 
of  Washington,  as  applicable  to  that  territory 
as  to  any  other  territory. 

3.  The  Secretary  of  the  Treasury  was  not  des- 
ignated as  the  officer  to  make  selections  of 
public  lands  In  lieu  of  school  sections  by  the 
provision  of  the  act  of  February  26,  1859, 
requiring  such  selections  to  be  made  *in  ac- 
cordance with  tbe  principles  of  adjustment 
and  the  provisions"  of  tbe  act  of  Congress  of 
May  20.  1826  (4  Stat,  at  L.  179,  cbap.  83), 
wblcb  act  provided  for  selection  by  that  of- 
ficer :  but  such  provision  must.  In  view  of  the 
creation  of  tbe  Interior  Department  by  the 
act  of  Mnrcb  3,  1849  (9  Stat,  at  L.  895.  chap. 
108).  and  the  transfer,  to  the  Secretary  there- 
of, of  the  supervising  powers  of  the  Secretary 
of  tbe  Treasury  In  respect  to  public  lands,  be 
construed  simply  as  describing  tbe  general 
mode  of  procedure. 

4.  The  approval,  by  tbe  Secretary  of  the  In- 
terior, of  a  selection  of  public  lands  In  lieu  of 
school  sections,  by  a  person  authorized  to 
represent  the  territory  of  Washington,  being 
thnt  of  the  officer  charged   with  the  super- 

1008 


vision  of  the  landed  Interests  of  tbe  Cnlted 
States,  should,  unless  some  direction  of  Con- 
gress manifestly  has  been  violated,  be  held  to 
be  conclusive  on  the  transfer  of  title. 
5.  Past,  as  well  as  fnture,  approval  bj  the 
Secretary  of  the  Interior  of  selectlona  of  pub- 
lic land  In  lieu  of  school  sections,  was  covered 
by  the  provision  of  the  act  of  December  18, 
1902  (32  Stat  at  L.  756,  chap.  5),  confirm- 
ing title  of  tbe  state  of  Washington  to  lands 
so  selected,  **when  the  same  shall  have  been 
approved  by  the  Secretary  of  the  latertor.** 

[No.  282.] 

Argued  May  1,  lt>OS.    Decided  June  1^ 

190S. 

IN  ERROR  to  the  Supreme  Court  of  tbe 
State  of  Washington  to  review  a  judg- 
ment which  aflirmed  a  judgment  of  the  Su- 
perior Court  of  King  County  in  favor  of 
plaintiff  in  an  action  of  ejectment.  Affirmed. 
See  same  case  below,  20  Wash.  668,  67 
Pac  401. 

Statement  by  Mr.  Justice  Brewer  i 
This  was  an  action  of  ejectment  brought 
in  the  superior  court  of  Kins  county,  W*ash- 
ington.  The  case  was  tried  by  the  court 
without  a  jury.  An  agreed  statement  of 
facts  was  submitted,  upon  which  the  court 
found  the  following  facts  and  conclusions  of 
law: 

"1.  That  the  north  half  of  the  southwest 
quarter  and  the  northwest  quarter  of  the 
southeast  quarter  of  section  3,  township  25 
north,  range  4  east,  is  of  the  value  of 
$20,000,  and  was  selected  by  Phillip  H.  Lew- 
is,  as  agent  for  King  county,  Washington 
territory,  by  filing  a  list  of  this  and  other 
lands,  designated  as  list  No.  2  of  indempity 
school  selection,  at  the  land  oflSce  at  Olym- 

Sia,  Washington  territory,  May  24,  1870.  un- 
er  an  act  of  (I!on$n*e8s  approved  March  2, 
1853,  and  an  act  of  Con^sa  approved  Feb- 
ruary 26,  1859,  which  said  selection  was  ap- 
proved by  Secretary  C.  Delano,  January  27, 
1872. 

**2.  March  13,  1893,  Anton  Johanson  made 
application  to  enter  the  land  aforesaid  under 
the  homestead  laws,  and  at  that  time  nuide  a 
settlement  thereon;  he  has  ever  since  lived 
on  said  land;  his  application  was  rejected  by 
the  local  land  ofllce,  and  subsequently  ap- 
pealed to  the  Ck>mmissioner.  of  tbe  General 
Land  Office,  and  finally  to  the  Secretary  of 
the  Interior,  who,  •on  December  18,  1895,'de-[181| 
cided  adversely  to  Anton  Johanson. 

"From  the  foregoing  facta  the  court  finds 
as  conclusions  of  law: 

"I.  That  the  plaintiff  was,  on  the  13th  dav 
of  March.  1893,  seised  in  fee  and  possessed 
and  entitled  to  the  possession  of  said  north 
half  of  the  southwest  quarter  and  the  north- 
west quarter  of  the  southeast  quarter,  sec- 
tion 3,  township  25  north,  range  4  east. 

"2.  That  on  the  said  13th  day  of  March, 
1893,  defendant  unlawfully  entered  said 
premises  and  ejected  the  plaintiff  therefrom, 
and  unlawfully  retains  possession  theieof." 

The  judgment  of  the  superior  court  hav- 
infi  be^  affirmed  by  the  supreme  court  ot 
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the  state  (26  Wash.  668,  67  Pac.  401),  the 
case  was  brought  here  on  error. 

if  r.  C  W.  Oorlisa  argued  the  cause,  and, 
with  Messrs,  Henry  W,  Lung,  John  F.  Main, 
and  O.  0.  MoOilvra,  filed  a  brief  for  plain- 
tiff in  error: 

There  can  be  no  reservation  of  public 
lands  except  by  some  treaty,  law,  or  author- 
ized act  of  the  executive  department. 

WoUey  V.  Chapman,  101  U.  S.  755,  25  L. 
ed.  915;  United  States  v.  Fitzgerald,  15  Pet. 
407,   10  L.  ed.  786. 

Repeals  of  statutes  by  implication  are  not 
favored. 

Chew  Ueong  v.  United  States,  112  U.  S. 
53G,  28  L.  ed.  770,  5  Sup.  Ct,  Rep.  255; 
South  Carolina  v.  Stoll,  17  Wall.  425,  21 
L.  ed.  650;  Em  parte  Crow  Dog,  109  U.  S. 
556,  sub  nom,  Eao  parte  Kang-Oi-Shun-Ca, 
27  L.  ed.  1030,  3  Sup.  Ct.  Rep.  396;  Fitz- 
gerald V.  Champneys,  30  L.  J.  Ch.  N.  S.  782, 
2  Johns.  &  H,  31. 

The  land  in  controversy  was,  together 
with  other  lands,  reserved  by  the  United 
States  for  the  express  purpose  of  granting 
the  lands  for  common-school  purposes. 

Barkley  v.  United  States,  3  Wash.  Terr. 
622,  10  Pac.  36. 

This  reserved  right  in  the  government 
must  give  it  control  over  these  lands  as  ab- 
solute as  that  of  any  owner  could  be. 

Ihid. 

At  n»  time  4las  OOngvess  imderstood  the 
mere  reservation  of  the  lands  for  school  pur- 
poses to  be  equivalent  to  a  conveyance  of 
the  same  to  the  people  of  the  territory. 

United  States  v.  Elliot,  12  Utah,  110,  41 
Pac.  720. 

The  policy  of  the  Federal  government  in 
fBLYOT  of  settlers  has  been  liberal.  It  recog- 
nizes their  superior  equity  to  become  the 
purchasers  of  a  limited  extent  of  land  oom- 
prehehding"  their  improvements  over  that  of 
any  other  person. 

Clements  v.  Warner,  24  How.  394,  16  L. 
ed.  695. 

The  party  who  takes  the  initiatory  step 
in  such  cases,  if  followed  up  to  patent,  is 
deemed  to  have  acquired  the  better  right 
as  against  others  to  the  premises. 

Shepley  v.  Cowan,  01  U.  S.  330,  23  L.  ed. 
424. 

The  state  right  of  selection  could  not  be 
made  to  the  prejudice  of  the  rights  of 
others. 

Aurrecoechea  v.  Bangs,  114  U.  S.  381,  29 
lu  ed.  170,  5  Sup.  Ct.  Rep.  892. 

Mr,  C.  W.  Corliss  filed  a  separate  brief  for 
plaintiflt  in  error: 

A  defective  selection  cannot  be  cured  by 
a  relinquishment,  and  amended  so  as  to  de- 
feat the.  rights  of  claims  initiated  prior  to 
amendment. 

Barclay  v.  California,  6  Land  Dec.  699. 

Mr.  W.  B.  Strattom  argued  the  cause 
and  filed  a  brief  for  defendant  in  error: 

To  review  the  decision  of  the  state  court 
upon  a  question  of  fact  is  not  within  the 
jurisdiction  of  this  court. 

Doicer  v.  Richards,  151  U.  S.  658,  38  L. 
•d.  305,  14  Sup.  Ct.  Rep.  452;  Bartlett  v. 
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Lockwood,  160  U.  S.  357,  40  L.  ed.  455,  16- 
Sup.  Ct.  Rep.  334;  Egan  v.  Hart,  165  U.  S^ 
188,  41  L.  ed.  680,  17  Sup.  Ct.  Rep.  300; 
Hedrick  v.  Atchison,  T.  d  S.  F.  R.  Co,  167 
U.  S.  673,  42  L.  ed.  320,  17  Sup.  Ct.  Rep. 
922. 

A  writ  of  error  brings  up  matters  of  law 
only. 

Dower  ▼.  Richards,  151  U.  S.  658,  38  "L^ 
ed.  305,  14  Sup.  Ct.  Rep.  452. 

The  selection  made  by  Lewis  as  agent  for 
King  county,  Washington  territory  was  ap- 
proved by  the  Secretory  of  Interior,  Janu- 
ary 27,  1872.  Such  approval  operated  as  a 
selection  by  the  proper  executive  department 
of  the  Federal  government  under  the  act  of 
February  26,  1859. 

Todd  V.  Washington,  24  Land  Dec  106; 
Re  Bailey,  5  I^nd  Dec.  216. 

The  authority  of  the  agent  cannot  here  be 
drawn  in  question. 

Keane  v.  Brygger,  3  Wash.  348,  28  Pac 
653;  Sharpstein  v.  Washington,  13  Land 
Dec.  378;  Moore  v.  Bobbins,  06  U.  S.  535,. 
24  L.  ed.  848. 

Not  only  did  the  Secretary  of  the  Interior 
in  1872  approve  the  selection  made  by  Kin|p 
county  through  its  agent,  Lewis,  as  shown 
by  the  stipulation,  but  in  the  year  1895  the- 
Secretary  of  the  Interior  also  approved  the 
same  selection.  This  approval  of  1895  re- 
lated back  to  the  time  of  the  selection. 

Keane  v.  Brygger,  3  Wash.  348,  28  Pae. 
653. 

The  construction  given  to  statutes  by 
those  charged  with  Uie  duty  of  executing^ 
them  should  not  be  overruled  without  co- 
gent reasons. 

Ibid. 

If  a  statute  is  ambiguous,  contempora- 
neous and  uniform  executive  construction  is 
regarded  as  decisive. 

Brown  v.  United  States,  113  U.  S.,568,  5^^ 
L.  ed.  1079,  5  Sup.  Ct.  Rep.  648;  Edwards 
V.  Darby,  12  Wheat.  210,  6  L.  ed.  604; 
United  States  v.  State  Bank,  6  Pet.  29,  8 
L.  ed.  308 ;  McSorley  v.  Hill,  2  Wash.  638, 
27  Pac.  562. 

A  reservation  is  in  itself  an  appropriation 
for  a  trust  purpose. 

Vincennes  University  v.  Indiana,  14  How. 
273,  14  L.  ed.  418;  Wilcoa  v.  Jackson  em 
dem.  M'Connel,  13  Pet.  408,  10  L.  ed.  264. 

The  reservation  and  selection  under  the 
acts  of  1853  and  1859  have  the  same  force 
and  effect  as  a  grant. 

Re  Bailey,  5  Land  Dec.  216. 

The  reservation  made  by  the  selection  of 
the  land  in  controversy  while  the  territorial 
government  existed  continues  until  the  se- 
lection is  canceled. 

Re  Wheeler,  11  Land  Dec.  381;  Re  Smith, 
11  Land  Dec.  382. 

The  stale  of  Washington  may  have  rec- 
ognized its  right  to  lieu  lands  under  the 
terms  of  §  10  of  the  enabling  act,  but  it  has 
never  done  anything  in  recognition  of  the 
contention  of  the  plaintiff  in  error,  that 
lands  selected  under  the  acts  of  1853  and 
1859  do  not  belong  absolutely  to  the  state 
in  perpetual  trust  for  the  common  schools. 

Re  Barclay,  4  Land  Dec.  390. 
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The  reserved  lands  being  held  by  the  ter- 
ritory in  perpetual  trust  for  the  common 
«cbo6Js,  could  Congress  pass  any  law  that 
«irould  affect  the  trust? 

Hinnesot^^  v.  Bachelder,  1  Wall.  109,  17 
l^ed.  551. 

Whenever  a  tract  of  land  shall  have  been 
once  4^ally  appropriated  to  any  purpose, 
ifrom  that  moment  the  land  thus  appropri- 
itted  becomes  severed  from  the  mass  of  pub- 
lic lands;  and  no  Subsequent  law,  or  procla- 
mation, or  sale  would  be  construea  to  em- 
brace it,  or  to  operate  upon  it,  although  no 
jreservation  were  made  of  it. 

Wilcow  V.  Jackson  ew  dem,  M'Connel,  13 
Wet.  515,  10  L.  ed.  271. 

The  selections  made  by  the  county  coro- 
-anlssioners  and  approved  by  Secretary  De- 
lano in  the  year  1872,  under  the  acts  of 
1853  and  1859,  operated  at  least  as  a  reser- 
vation of  the  land  in  question. 

This  reservation  has  never  been  destroyed, 

"nor-has  the  land  ever  become  a  part  of  the 

public  domain  subject  to  entry  by  settlers. 

Ibid,;  Leavemcorth  d  O,  R.  Co.  v.  United 
States,  92  U.  6.  745,  23  L.  ed.  639. 

The  enabling  act  i^ould  be  construed  with 

:the  acts  of  1853  and  1859,  and  if  this  is 

-•done  thai  lieu  selections  might  be  made  on 

account  of  deficiencies  arising  from  natural 

•^causes. 

Sharpatein  ▼.  WasMngionf  13  Land  Dec. 
-378;  Re  Bailey,  5  Land  Dec  216;  Re 
>^mith,  11  Land  Dec.  382. 


^fr.  Justice  Brewer  delivered  the  opinion 

'  the  court: 

Under  the  statutes  of  Washington,  an  ac- 

llion  in  form  similar   to  the  old   action    of 

-«ejec(inent  may  be  maintained  in  favor  of  one 

*        -mho  has  a  superior  title,  whether  legal  or 

•^qiutal^le.  Ballinger's  Anno.  Codes  A  Statutes, 

•S§  5/>00,  5^08.    No  patent  is  shown  to  have 

^en  issued  by  the  general  covemment,  and 

the  question,  therefore,  is  whether  the  state 

-  obtained  an  equitable  title  by  virtue  of  the 

selection  and  approval  disclosed  in  the  find- 

in^Fs  of  fact. 

t'lie  first  contention  of  plaintiff  in  error  is 
^hat  no   authority  is  shown  for  Phillip  H. 
Xewis  to  act  as  agent  for  King  county  or  the 
^rritory  of  Washington  in  making  the  selec- 
tion.    We  pass  the  assertion  that,    in    the 
brief  of  counsel  for  plaintiff  in  error  in  the 
stale  court,  the  right  of  Lewis  to  act  for  the 
S18S]tMNui4y  *was  conceded.     It  is  enough  that 
JLenvis,  assuming  to  act  as  agent,  made  the 
selection,  and  that  his  selection  was  approved 
by  the  Secretary  of   the  Interior;    for   the 
state,  the  successor  of  the  territory,  by  oom- 
Tnencin^  this  action,  and  claiming  the  boie- 
fit  of  his  act  as  agent,  ratified  and  c<mfirmed 
'\vhat  he  did  as  agent.     Besides,  whether  he 
(had  authority  to  so  act  is  not  a  Federal  ques- 
wtioA,  but  one  whose  decision  by  the  state 
«.9&urt  is  final. 

Ooomig  now  to  the  Federal  question,  the 
wtfpftKwaH  by  the  Secretary  of  Interior  of  a 
f-sdMieii  made  by  one  claiming  to  be  the 
*ac<«it  of  a  territory  or  state  of  land  in  lien 
*of  school  sections  16  and  36  is,  if  nothing 
inore.  m  effect  a  withdrawal  from  private 
lOlO 


entry  of  the  selected  land,  and  such  with- 
drawal continues  until  the  approval  of  the 
selection  is  itself  set  aside.  Whether  such 
selection,  so  approved,  shall  afterwards  ripeo 
into  a  full  1^1  title  or  not,  is  immaterial 
so  far  as  the  question  of  withdrawal  is  con- 
cerned. Li  the  case  at  bar,  at  the  time  ai 
the  selection  and  approval,  there  was  no  set- 
tlement, no  private  right,  nothing  to  inter- 
fere between  the  Unit^  States  and  the  ter* 
ritory  of  Washington,  or  prevent  a  selection 
of  this  tract  in  lieu  of  an  ordinary  school 
section.  When,  therefore,  the  Secretary  of 
the  Interior  approved  the  selection,  it  at 
least  operated  to  withdraw  the  land  from 
private  entry.  A  claim  in  behalf  of  the  ter- 
ritory had  been  presented,  and  that  claim 
had  been  approved  by  the  proper  officer  of 
the  United  States.  While  the  land  remained 
subject  to  such  claim  and  approval,  no  in- 
dividual could  come  in  and  question  its  va- 
lidi^.  Johanson's  attempt  to  make  a  home- 
stead was  wrongful,  and  gave  him  no  rights 
whatever  in  the  land. 

But,  furUier,  the  title  of  the  state  is  good. 
For  the  material  parts  of  the  statutes  bear- 
ing upon  this  question,  see  note  at  foot  of 
this  poge.f 

*Now  we  remark  that,  from  the  legislation  [18S] 
of  Congress,  nothing  is  clearer  than  that  the 
policy  of  the  government  has  been  a  gener- 
oub  one  in  respect  to  grants  for  school  pur- 
poses. Cooper  V.  Roberts,  18  How.  173,  16 
L.  ed.  338;  Minnesota  v.  Hitohoock,  185  U. 
8.  373,  46  L.  ed.  954,  22  Sup.  Ct.  Rep.  650, 

tAct  March  2,  1 8^3.  establishing  the  terri tory 
of  Washington  (10  SUt.  at  L.  179,  chap.  90, 
f  20.  I  1947,  Rev.  8Ut.)  : 

''Sections  nambered  sixteen  and  tbtrty-slx  la 
each  township  In  said  territory  sball  be.  aod  the 
same  are  hereby,  reserved  for  the  purpoae  of 
being  applied  to  common  schools  in  saJd  terri- 
tory. And  in  all  cases  where  said  sections  six* 
teen  and  thlrty-slx,  or  either  or  any  of  tbem, 
sball  be  occapted  by  actual  settlers  prior  to  sur- 
vey thereof,  the  county  commlssioDeni  of  tbs 
counties  In  whlcb  said  sections  so  occupied  ss 
aforesaid  are  situated,  be.  and  tbey  are  hereby, 
antborised  to  locate  other  lands,  to  an  eqoal 
amount  In  sections  or  fractional  sections,  as  the 
case  may  be,  within  their  respective  counties,  la 
lieu  of  said  sections  so  occupied.** 

Act  of  February  26,  1899  (11  Stat,  at  L.  880, 
chap.  58,  U.  S.  Comp.  Stat.  1901.  p.  1881) : 

**Bo  it  enacted  bp  the  Senate  and  House  ef 
Representatives  of  the  United  States  of  America 
in  Congress  assembled.  That  wbere  settlements, 
witb  a  view  to  pre^mptioo.  have  been  made  be- 
fore the  survey  of  the  lands  In  the  flelds,  wblch 
sball  be  found  to  have  been  made  on  sections 
sixteen  or  thirty-six,  said  sections  shall  be  sub- 
ject to  tbe  pre-emption  claim  of  such  settler: 
and  if  they,  or  either  of  tbem,  shall  have  been 
or  sball  be  reserved  or  pledged  for  the  ose  of 
schools  or  colleges  In  the  state  or  territory  la 
which  the  lands  He,  other  Isnds  of  like  quantity 
are  hereby  appropriated  In  lieu  of  such  ss  may 
be  patented  by  pre-emptors ;  and  other  lands  are 
also  hereby  appropriated  to  conpensate  dett- 
dendes  for  school  purposes,  where  said  sectloas 
sixteen  or  thlrty-slx  are  fractional  la  quantity, 
or  where  one  or  both  are  wanting  by  reason  of 
the  township  being  fractional,  or  from  any  nat- 
ural cause  whatever :  Provided^  That  tbe  lands 
by  this  section  appropriated  sball  be  selected 
and  appropriated  In  accordance  with  tbe  prin- 
ciples of  adjustment  and  the  provisions  of  the 
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L84]  *and  eases  cited  in  the  opinion.  And,  as  was 
said  by  Mr.  Justice  Field  in  Winona  d  8t, 
P.  R.  Co.  V.  Barney,  113  U.  S.  618,  625,  28 
L.  ed.  1100,  1111,  5  Sup.  Ct.  Rep.  606,  609, 
acts  making  grants  "are  to  receive  such  a 
construction  as  will  carry  out  the  intent  of 
Congr^s,  however  difficult  it  might  be  to 
give  full  effect  to  the  language,  used  if  the 
grants  were  by  instrument  of  private  con- 
veyance. To  ascertain  that  intent,  we  must 
look  to  the  condition  of  the  countir  when  the 
acts  were  passed,  as  well  as  to  the  purpose 
declared  on  their  face,  and  read  all  parts  of 
them  toj»pther." 

Tested  by  this  rule,  it  is  obvious  that  Con- 
gress intended  that  Washington  should  re- 
ceive full  sections  16  and  36,  or,  in  case  of 
a  failure  by  reason  of  prior  settlement  or 
from  natural  causes,  the  emiivalent  of  such 

185]  sections,  and  designated  the  Secretaiy  *of  the 
Interior  as  the  officer  to  approve  any  selec- 
tions made  by  the  territory.  The  act  of  1869 
is  as  applicable  to  Washington  as  to  any 
other  territory,  notwithstanding  that  there 
was  a  special  statute  passed  in  1853  in  re- 
spect to  it.  While  ordinarily  a  special  law 
is  not  repealed  by  a  subsequent  general  stat- 
ute, unless  the  intent  so  to  do  is  obvious,  yet 
there  is  no  rule  which  prevents  the  lattei 
from  applying  to  cases  not  provided  for  by 
the  former.  It  is  true  the  act  of  1859  refers 
to  the  act  of  1826  in  reference  to  selections, 
and  the  net  of  1826  designated  the  Secre- 
tary of  the  Treasury  as  the  officer  to  select. 
At  that  time  the  Land  Department  was  un- 
der the  supervision  of  the  Secretary  of  the 
Treasury.  But  by  the  act  of  March  3,  1849 
(9  Stat,  at  L.  305,  chap.  108),  the  Interior 


Department  was  created,  and  the  supervising 
powers  of  the  Secretary  of  the  Treasury  in 
respect  to  public  lands  were  transferred  to 
the  Secretary  of  the  Interior.  The  act  of 
1859  is  to  be  taken,  not  as  specially  desig- 
nating the  Secretary  of  the  Treasury  as  the 
officer  to  make  the  selections,  but  simply  as 
describing  the  general  mode  of  procedure  in 
respect  thereto.  This  is  obvious  from  its 
language,  which  is  that  the  selection  and  ap- 
propriation shall  be  "in  accordance  with  the 
principles  of  adjustment  and  the  provisions 
of  the  act  of  Congress,  May  20,  1826." 

Further,  it  must  be  remembered  that  the 
general  supervision  of  the  affairs  of  the  Land 
TX^partment  is  now  vested  in  the  Secretary 
of  the  Interior,  and  that,  unless  Congress 
clearly  designates  some  other  officer  to  act 
in  respect  to  such  matters,  it  will  be  assumed 
that  he  is  the  officer  to  represent  the  govern- 
ment. Catholic  Bishop  v.  Oihhon,  158  U.  S. 
155,  39  L.  ed.  931,  15  Sup.  Ct.  Rep.  779.  If 
some  one  authorized  to  represent  the  terri- 
tory of  Washington  made  a  selection,  and  it 
was  approved  by  the  Secretary  of  the  Inte- 
rior, such  action,  being  that  of  the  officer 
charged  with  the  supervision  of  the  landed 
interests  of  the  United  States,  should,  unless 
some  direction  of  Congress  has  manifestly 
been  violated,  be  held  to  be  conclusive  upon 
the  transfer  of  title. 

But  still  further,  it  appearing  that  some 
question  had  been  mooted  as  to  the  intent 
of  Congress  in  respect  to  these  matters,  the 
confirmatory  statute  of  1902  was  enacted, 
and  that  oDviously  removes  all  doubt.  It 
confirms  the  title  to  selected  lands,  *"when[186|^ 
the  same  shall  have  been  approved  by  the 


act  of  Congrress  of  May  twentieth,  eighteen  bun-  { 
dred  and  twenty-slz,  entitled  *An  Act  to  Appro- 
priate Lands  for  the  Support  of  Schools  in  Cer- 
tain Townships  and  Fractional  Townships  Not 
Before  Provided  For.'  **  I 

Section  2  of  the  act  of  Congress  approved 
Hay  20.  1826  (4  Stat,  at  L.  179,  chap.  83)  :        { 

**8ec.  2.  And  be  it  further  enacted.  That  the 
aforesaid  tracts  of  land  shall  t>e  selected  by  the 
Secretary  of  the  Treasury,  out  of  any  unappro-  | 
priated   public   lands   within   the   land  district  j 
where  the  township  for  which  any  tract  Is  se- 
lected may  be  situated ;  and  when  .so  selected,  ; 
shall  be  held  by  the  same  tenure,  and  upon  the 
same  terms,  for  the  support  of  schools  In  such  ! 
township,  as  section  number  sixteen  is,  or  may 
be  held.  In  the  state  where  such  township  .shall 
be  situated.'* 

Section  10  of  the  act  of  February  22. 1889.  for 
the  admission  of  Washington  and  other  terri- 
tories Into  the  Union  (25  Stat,  at  L.  679,  chap. 
180)  : 

"That  upon  the  admission  of  each  of  said 
states  Into  the  Union,  sections  numbered  sixteen 
and  thirty-six  in  every  township  of  said  pro- 
posed Htates,  snd,  where  such  sections  or  any 
parts  thereof  have  been  sold  or  otherwise  dis- 
posed of  by  or  under  the  authority  of  any  act  of 
Congress,  other  lands  equivalent  thereto,  In  le- 
gal subdivisions  of  not  less  than  one  quarter 
•ection.  and  as  contiguous  as  may  be  to  the  sec- 
tion In  lieu  of  which  the  same  Is  taken,  are 
bereby  granted  to  ssid  states  for  the  support  of 
common  srhools.  such  Indemnity  lands  to  be  se- 
lected wlihio  said  states  In  such  manner  as  the 
legislature  muy  provide,  with  the  approval  of 
tbe  Secretary  of  the  Interior.'* 

<82  HUl.  at  L.  756,  chap.  5.  Dec.  18,  1902.) 
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**Be  it  enacted  bp  the  Senate  and  House  of 
Representatives  of  tlie  United  States  of  America 
in  Congress  aaeembled.  That  In  all  cases  where 
sections  sixteen  and  thlrty-slx,  or  either  or  any 
of  them,  or  any  portion  thereof,  have  been  oc- 
cupied by  actual  settlers  prior  to  survey  thereof, 
and  the  county  commissioners  of  the  counties  In 
which  said  sections  so  occupied  as  aforesaid  are 
situated,  have,  under  said  act  of  Congress  of 
March  second,  eighteen  hundred  and  fifty- three, 
located  or  selected  other  lands  In  sections  or 
fractional  sections,  as  the  case  may  be,  within 
their  respective  counties.  In  lieu  of  said  section 
so  occupied  as  aforesaid,  the  lands  so  located  or 
selected,  when  the  same  shall  have  been  ap- 
proved by  the  Secretary  of  the  Interior,  shall 
t>e  deemed  and  taken  to  have  been  granted  to 
said  state  by  said  act  of  February  twenty-second, 
eighteen  hundred  and  elgbty-nlne,  and  the  title 
of  said  state  thereto  Is  hereby  confirmed. 

**Sec*  2.  That  where  any  lands  appropriated 
by  Congress  to  said  territory  to  compensate  de- 
flclencles  for  school  purposes,  where  sections  six- 
teen or  thlrty-slx  were  fractional  In  quantity, 
or  where  one  or  both  were  wanting  by  reason 
of  the  towDshIp  being  fractional,  or  from  any 
natural  cause  whatever,  or  where  sections  six- 
teen or  thlrty-slx  were  patented  by  pre-emptors, 
have  been  selected  and  appropriated  as  provided 
In  said  act  of  Congress  of  February  twenty- 
sixth,  eighteen  hundred  and  fifty-nine,  the  land 
so  selected  snd  appropriated,  when  the  same 
shall  have  been  approved  by  the  Secretary  of 
the  Interior,  shall  be  deemed  snd  taken  to  have 
been  granted  to  said  state  of  Wsshlngton  by  the 
said  act  of  February  twenty-second,  eighteen 
hundred  and  eighty-nine,  and  tbe  title  tbereta 
confirmed." 
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Seeretaiy  of  the  Interior.**  This  does  not 
refer  alone  to  future  action  by  the  Secretaiy, 
but  ratifies  that  which  he  has  already  done. 
He  has  approved  this  selection,  and  the  act 
of  1002  places  the  title  of  the  state  beyond 
controversy. 

For  these  reasons  we  think  the  judgment 
of  the  Supreme  Court  of  Washington  ie 
fight,  and  it  w  affirmed. 


OKEOON    k    CALIFORNIA    RAILROAD 
COMPANY,  Appt., 

V, 

UNITED  STATES. 

(See  S.  C.  Reporter's  ed.  186-197.) 

Puhlio  lande — elaime  under  Oregon  donation 
act — right  to  perfect  after  abandonment — 
eelection  of  abandoned  landa  by  railroad 
eompany  as  lieu  lande. 

1,  No  right  to  perfect  claims,  under  the  Oregon 
donatlou  act  of  September  27,  1860  (0  SUt. 
at  L.  406,  chap.  70),  to  lands  which  have  been 
abandoned  before  completing  the  requisite 
residence  thereon.  r.*»s  given  by  the  provi- 
sions of  the  act  of  July  26,  1894  (28  Stat  at 
L.  122,  chap.  163,  U.  S.  Comp.  Stat.  1001,  p. 
1522),  according  the  donees  the  right  *'to 
make  and  flle  final  proofs  and  fully  establish 
their  rights  to  donatlon8,*'^8peclally  in  view 
of  the  2d  section,  which  authorises  the  Com- 
missioner of  the  Land  Office  to  cancel  a  claim 
proved  to  be  invalid  or  abandoned,  and  the  8d 
section,  which  expressly  saves  adverse  claims 
arising  under  any  law  other  than  the  dona- 
tion  act. 

S.  Lands  on  which  s  settlement  was  made  un- 
der the  Oregon  dons t Ion  act  of  September  27, 
1850  (9  Stat,  at  L.  490,  chap.  76),  dnd  the 
act  of  February  14,  1853  (10  Stat  at  L.  158, 
chap.  09),  amendatory  thereof,  but  which 
were  abandoned,  without  compliance  with  the 
conditions  as  to  residence  or  proof,  fifteen 
years  before  their  selection  as  lieu  lands  un- 
der the  grant  of  July  25,  1866  (14  Stat  at 
L.  2811.,  chto  24|),  .to  tlu^  Oregon  Central 
Kallroad  Compan!^  were  not  "reserved"  from 
sale,  within  the  meaning  of  that  act,  so  as  to 
prevent  the  grant  from  attaching  to-  such 
lands,  although  the  donation  notlllcation  had 
not  been  formally  canceled. 

[No.  188.] 

Argued  Maroh  4,  190S.     Decided  May  4, 

190S. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit 
to  review  a  decree  which  affirmed  a  decree  of 
the  CHrouit  Court  for  the  District  of  Oregon 
for  the  cancelation  of  a  patent  issued  by  the 
United  States  to  a  railroad  oompany  for 
lands  selected  by  it  aa  within  the  indemnity 
limits  of  a  congressional  grant.  Reversed 
and  remanded  to  the  Circuit  Court,  with  di- 
rections to  dismiss  the  bill. 

See  same  case  below,  48  C.  C.  A.  520,  109 
Fed.  614. 


NoTB. — A9  to  land  grants  to  railroads — see 
note  to  Kansas  P.  R.  Co.  v.  Atchison,  T.  ft  S.  F. 
R.  Co.  28  U  ed.  U.  8.  794. 
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Statement  by  Mr.  Justice  Brown x 

This  was  a  bill  in  equity  filed  by  the 
United  States,  in  the  circuit  court  for  the 
district  of  Oregon,  to  compel  a  reconveyance 
*by  the  railroad  company,  as  the  successor [187] 
and  assignee  of  the  Oregon  Central  Railroad 
Company,  of  certain  lands  within  the  in- 
demnity limits  of  the  land  grant  to  such 
oompany  of  July  26,  1866  (14  Stat  at  U 
230,  chap.  242),  for  which  land  one  John  W. 
Hines,  on  November  22,  1863,  seventeen 
years  before  the  definite  location  of  the  line 
of  the  road,  had  filed  a  donation  notification 
under  the  Oregon  donation  act  of  September 
27,  1850  (9  Stat,  at  L.  406,  chap.'  76),  and 
the  act  of  February  14,  1863  ( 10  Stat  at  L. 
158,  chap.  69),  amendatory  thereto.  These 
lands  the  President  of  the  United  States,  on 
July  12,  1871,  patented  to  the  railroad  com- 
pany by  an  alleged  mistake  and  without  the 
knowledge  of  the  adverse  claim  of  Hines. 
By  reason  of  this  prior  donation  the  patent 
was  averred  to  be  void,  and  its  cancelation 
was  prayed  under  the  act  of  March  3,  1887 
(24  Stat,  at  L.  556,  chap.  376,  U.  S.  Comp. 
Stat.  lUOl,  p.  1505),  authorizing  the  Attor- 
ney General  to  institute  necessary  proceed- 
ing to  cancel  patents  erroneously  issued  to 
railroad  companies. 

The  defendant  in  its  plea  averred  an  ap- 
proval of  its  map  of  definite  location  Janu- 
aiy  29,  1870,  a  selection  of  the  lands  prior 
to  July  12,  1871,  and  the  further  fact  that 
Hines  abandoned  the  land  without  having^ 
paid  for  it,  or  residing  thereon  four  years; 
nor  was  he  residing  thereon  at  the  time  the 
defendant  selected  the  same. 

The  circuit  court  decreed  the  cancelation 
of  the  patent,  and  the  court  of  appeals  af- 
firmed the  decree. 


Mr,  Mascwell  ETarts  argued  the  cause 
and  filed  a  brief  for  appellant: 

The  status  of  indemnity  lands  at  the  time 
of  selection  by  the  railroad  is  what  deter- 
mines its  right  thereto. 

Ryan  v.  Central  I\  R.  Co.  99  U.  S.  388,  21^ 
L.  ed.  305. 

Wliatever  interest  in  the  land   (if  any) 
Hines  acquired  by  the  filing  of  bis  donation 
notification  at  once  reverted  to  the  govern- 
ment upon  his  abandonment  of  the  land. 

Hall  V.  Russell,  101  U.  S.  503,  25  L.  ed. 
829;  Vance  ▼.  Burbank,  101  U.  S.  514,  25  L. 
ed.  929;  Maynard  v.  Hill,  125  U.  S.  190,  31  Ia. 
ed.  654,  8  Sup.  Ct.  Rep.  723. 

If  the  patent  to  the  land  in  dispute  wa» 
canceled  and  the  land  restored  to  the  pubUe 
'domain,  the  railroad  company  would  be  free 
to  again  select  it  and  demand  from  the 
United  States  a  new  patent  therefor.  This 
is  a  sufficient  ground  for  dismissing  the  bilL 

United  States  v.  Central  P,  R.  Co,  26  Fed. 
479;  Oernumia  Iron  Co,  v.  United  States^ 
165  U.  S.  379,  41  L.  ed.  754,  17  Sup.  Ct.  Rep. 
337;  United  States  v.  San  Jacinto  Tin  Co* 
125  U.  S.  273,  31  L.  ed.  747,  8  Sup.  Ct.  Rep. 
850. 

Mr.  Charles  W.  Bussell  argued  the 
cause  and  tiled  a  brief  for  appellee: 

The  practice  of  the  Land  Department  has 
been  to  treat  land  subject  to  a  valid  donation 
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notificfttion  as  other  than  public' lands.  A 
new  entry  was  not  allowed  without  a  con- 
test, and  such  claims  were  held  to  be  ex- 
cepted from  ffrants  of  public  land  to  railroad 
eompanies,  though  not  mentioned  in  except- 
ing' clauses. 

Oregon  d  O,  R,  Co.  v.  Kuehel,  22  Land 
I>ec.  308;  Over  v.  Oregon  d  C,  R.  Co.  23 
Land  Dec.  ^69. 

The  words  ''public  lands"  are  habitually 
used  in  our  legislation  to  describe  such  as 
are  subject  to  sale  or  other  disposal  under 
g<raeral  laws. 

Ifewhall  y.  Sanger,  92  U.  S.  763,  23  L.  ed. 
769;  Bardon  y.  'Northern  P.  R,  Co,  145  U.  S. 
538,  3d  L.  ed.  806,  12  Sup.  Ct.  Rep.  856. 

Admitting  that  the  conditions  on  which 
the  donation  was  made  had  to  be,  and  had 
not  been  complied  with  prior  to  1870, — ^that 
^nes  had  gone  away  from  the  land  and  was 
not  then  residing  on  it, — ^in  spite  of  ail  this, 
the  land  was  not  free  public  land. 

See  Lee  y.  Summers,  2  Or.  266;  Blakealy 
▼•  CayvDOod,  4  Or.  279;  Chapman  y.  School 
DiaU  No.  1,  Deady,  108  Fed.  Gas.  No.  2,607. 

Mr.  Justice  Brown  deliyered  the  opinion 
of  the  court : 

This  case  is  similar  to  two  recent  cases 
bearing  the  same  title,  in  the  first  one  of 
which  (189  U.  S.  103,  ante,  726,  23  Sup.  Ct. 
Rep.  615)  a  patent  of  certain  lands  within 
the  indemnity  limits  of  the  same  road,  dated 
Februaij  20,  1893,  was  canceled  in  faver  o( 
certain  entiymen  under  the  homestead  laws 
of  the  United  States,  who  had  settled  upon 
the^  lands  nt  suiidry  dates*  from  1869  to 
[188]  *1S90,  and  before  the  defendant  company  had 
selected  the  lands  in  question  as  indemnity 
lands,  or  had  received  a  patent. .  The  court 
found  that,  "when  the  compan^s  lists  were 
approved,  neither  the  Commissioner  nor  the 
Secretary  had  any  knowledge  of  the  adverse 
claims  of  the  above  settlers  to  the  lands  up- 
on which  they  respectively  resided;"  and 
held  that,  the  Land  DepaHwient  hadv  no  au/ 
thority,  simply  upon  the  definite  location  of 
the  road,  to  withdraw  from  the  operation  of 
the  pre-emption  and  homestead  laws  lands 
within  its  indemnity  limits,  and.  that  such 
order  did  not  prevent  an  occupancy  by  home- 
stead settlers  vcithin  such  limits  up  to  the 
time  of  the  approval  of  the  selection  made 
l^  the  railroad  company  of  lieu  lands,  and 
that,  as  it  appeared  the  lands  were  actually 
occupied  by  homestead  settlers  at  the  time 
they  were  selected  by  the  railroad  company, 
such  lands  were  not  open  to  selection,  al- 
though such  selection  was  prior  to  the  appli* 
cation  of  the  settlers  for  entry  under  the 
homestead  laws.  It  appeared  in  the  ease 
that  the  settlers  had  moved  with  due  dili- 
gence to  perfect  and  protect  the  right  ac- 
quired by  their  occupancy  of  the  lands,  but 
were  unable  to  obtain  formal  entry  of  the 
same,  because  the  lands  had  not  been  sur- 
veyed. "At  the  time  the  settler  .went  upon 
the  land  in  good  faith  to  make  it  his  home 
and  to  perfect  his  title  under  the  homestead 
laws  there  was  nothing  of  record  that  stood 
in  the  way  of  his  right  to  occupy  the  lands 
and  to  remain  thereon  until  he  could  perfect 
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his  title  by  formal  entry  under  the  home- 
stead laws." 

The  second  case  was  like  unto  the  first,  ex- 
cept that  there  had  been  a  long  delay  by  the 
Land  Department  in  having  the  land  sur- 
veyed. It  was  held  that  the  Land  Depart- 
ment had  acted  "with  all  convenient  speed** 
within  the  meaning  of  the  act  of  1870  (16 
Stat,  at  L.  94,  chap.  69,  S  2),  making  the 
land  grant.  189  U.  S.  116,  ante,  732,  23  Sup. 
Ct.  Rep.  620. 

In  both  of  these  cases,  however,  the  lands 
were  in  actual  occupation  of  settlers  under 
the  homestead  laws  at  the  time  selection  was 
made  by  the  railroad  company  and  the  pat- 
ents issued. 

In  this  case  the  settlement  was  made  un- 
der the  Oregon  donation  act  (9  Stat,  at  L. 
496,  chap.  76),  the  4th  section  of  which  en- 
acts that  "there  shall  be  and  hereby  is, 
granted  to  every  white  ^settler  or  occupant[189I 
of  the  public  lands,  .  .  .  who  shall  have 
resided  upon  and  cultivated  the  same  for 
four  consecutive  years,  and  shall  otherwise 
conform  to  the  provisions  of  this  act,  the 
quantity  of  one-half  section,  or  320  acres  of 
land,''  etc.;  and  by  the  1st  section  of  the 
amendatory  act  of  1853  ( 10  Stat,  at  L.  158, 
chap.  69),  it  was  provided  that  settlers  un- 
der the  former  act,  in  lieu  of  the  term  of 
continued  occupation  after  settlement,  as 
provided  by  said  act,  shall  be  permitted, 
after  occupation  for  two  years  of  the  land  so 
claimed,  to  pay  into  the  hands  of  the  survey- 
or general  of  said  territory  at  the  rate  of 
$1.25  per  acre  of  the  land  so  claimed.  The 
plea^  alleges  that  lline^  abandoned  the  land 
without  having  paid  for  it  under  the  act  of 
1853,  or  residing  on  it  for  four  years  under 
the  original  ac^  and  the  case  turns  upon 
the  question  whether,  by  the  mere  filing  of 
the  donation  notification  in  1853,  and  the 
subsequent  abandonment  of  the  lands,  they 
fall  within  the  category  of  those  which  had 
been  "granted,  sold,  reserved,  occupied  by 
homestt(id  settlers,^  pfe^^smpted  or  otherwise 
disposed  of,*'  within  the  meaning  of  the  act 
of  July  25,  18C6,  granting  lands  for  the  con- 
struction of  this  road.  Clearly  the  lands  do 
not  fall  literally  within  either  of  the  above 
designations,  and,  unless  a  claim  existing  of 
record  to  the  lands — which  claim  had  in  tact 
been  abandoned  for  fifteen  years — operates 
to  prevent  the  selection  of  such  lands  by  the 
railroad  company,  such  company  takes  a 
good  title  to  them. 

IhHi;  a  railway  grant  does  not  attach  to 
landp  which  at  the  time  of  the  definite  loca- 
tion of  the  land  have  been  sold,  pre-empted^ 
reserved,  or  otherwise  disposed  of  by  the 
United  States  for  any  purpose,  has  been  so 
often  decided  by  this  court  as  to  be  no  longer 
open  to  question.  Leavenworth,  L.  d  G.  R. 
Co.  V.  United  States,  92  U.  S.  733,  23  L.  ed. 
634;  Newhall  v.  Sanger,  92  U.  S.  761,  23  L. 
ed.  769;  Doolan  v.  Carr,  125  U.  S.  618,  31 
L.  ed.  844,  8  Sup.  Ct.  Rep.  1228;  United 
States  V.  McLaughlin,  127  U.  S.  428,  32  L. 
ed.  213,  8  Sup.  Ct.  Rep.  1177;  Cameron  y. 
United  States,  148  U.  S.  301,  37  L.  ed.  459, 
13  Sup.  Ct.  Rep.  595;  Carr  v.  Quigley,' 149 
{].  S.  652,  37  L.  ed.  885,  13  Sup.  Ct.  Rep. 
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901.  Then  cases,  however,  merely  apply  the 
language  of  the  statutes  to  variant  circum- 
stances. Neither  of  them  turns  upon  the  ef- 
fect of  a  claim  which  has  been  canceled  or 
abandoned  before  or  after  the  attachment  of 
the  railroad  grant,  either  by  the  definite  lo- 
ll 90]  cation  of  the  line  or  by  *the  selection  of  the 
lands  as  lieu  lands  within  the  indemnity 
limits. 

That  question  was  first  considered  in  Kan- 
sas l\  R.  Co,  V.  Dunmeyer,  113  U.  S.  639,  28 
L.  ed.  1125,  5  Sup.  Ct.  Rep.  560,  which  in- 
volved the  title  to  part  of  an  odd-numbered 
section  within  the  place  limits  of  the  Union 
Pacific  Railroad  Company's  grants  of  1862, 
1804,  and  1806.  The  facts  were  that  one 
Miller  made  a  homestead  entry  upon  this 
section  July  20,  1856,  which  was  valid  if  the 
land  was  then  public  land.  The  line  of  defi- 
nite location  was  filed  September  21,  1866, 
so  that  the  entry  of  Miller  brought  the  land 
within  the  exception  in  the  grant  as  land  to 
which  the  homestead  claim  attached  at  the 
time  the  line  of  the  road  was  definitely  fixed. 
It  was  argued  by  the  company  that,  al- 
though the  homestead  entry  had  attached  to 
the  land,  and  Miller  had  entered  upon  it 
within  the  time  prescribed  by  law,  erected 
a  house  upon  it,  and  brought  his  family  to 
live  upon  it,  and  made  the  tract  his  home 
until  the  spring  of  1870,  yet  that  he  after- 
wards abandoned  his  homestead  claim, 
bought  the  land  from  the  railroad  company, 
and  paid  for  it,  and  sold  the  land  to  Dun- 
meyer,  who  had  obtained  a  conveyance  from 
the  company.  From  this  it  was  argued  that 
the  exception  no  longer  operated,  and  the 
land  liad  reverted  to  the  company.  But  it 
was  held  that,  as  Miller's  claim  was  an  ex- 
isting one  of  public  record  when  the  railroad 
map  was  filed,  it  was  excepted  from  the  land 

frant.  notwithstanding  the  subseauent  aban- 
onnient.  Tlie  case  is  readilv  aistinguish- 
able  from  the  one  under  consideration  in  the 
fact  that  Miller  had  not  only  entered  upon 
the  land,  but  was  in  actual  possession  of  it 
at  the  time  of  the  definite  location  of  the 
rond,  and  that  he  did  not  abandon  his  entry 
until  nearly  four  years  after  the  line  of  defi- 
nite location  was  filed. 

A  case  not  dissimilar  is  that  of  Bardon  v. 
yorihern  /*.  K,  Co,  145  U.  S.  636,  36  L.  ed. 
806,  12  Sup.  Ct  Rep.  856.  That  case  arose 
from  a  land  grant  to  the  Northern  Pacific 
Company  of  July  2,  1864  (13  SUt.  at  L. 
.305,  chap.  217),  under  which  act  the  com- 
pany proceeded  to  designate  the  general 
route  of  its  road,  and  afterwards  to  have  its 
line  definitely  fixed.  The  date  when  the  line 
was  definitely  fixed  is  not  stated  in  the  re- 
port, and  is  not  treated  as  material,  but  it 
appears  that  on  September  12.  1855,  one 
f  191]  Robinson  settled  upon  the  land,  filed  *hi8 
declaration  under  the  pre-emption  laws,  but 
died  without  filing  proof  or  paying  the  gov- 
ernment for  the  land.  On  August  5,  1865, 
this  pre-emption  claim  was  canceled  for  al- 
leged failure  to  furnish  proof  of  continuous 
residence  prior  to  July  30,  1867.  It  \va8 
held  that,  as  it  appeared  the  premises  had 
been  taken  up  on  the  pre-emption  claim  of 
Robinson  before  the  railroad  grant  took  cf- 
1014 


feet,  and  that  the  cancelation  had  not  then 
been  made,  nor  for  more  than  a  year  after- 
wards, such  cancelation  of  the  pre-emption 
entry  did  not  restore  it  to  the  public  domain 
so  as  to  bring  it  under  the  operation  of  pre- 
vious legislation  which  applied  to  land  then 
public. 

In  the  consideration  of  the  present  case, 
we  are  not  embarrassed  by  either  of  these 
adjudications,  since  in  one  case  the  lands 
were  not  only  actually  occupied  by  the  home- 
stead claimant  at  the  time  the  railroad 
grant  took  effect,  but  in  both  cases  the  proof 
of  such  occupation  was  of  record  in  the  prop- 
er office,  and  the  lands  were  abandoned  in 
one  case,  and  the  certificate  canceled  in  the 
other  after  that  date,  -while  in  this  case  the 
land  was  abandoned  fifteen  years  before  the 
lands  were  selected  by  the  company,  and 
nothing  remained  to  indicate  that  the  land 
was  reserved,  except  the  donation  notifica- 
tion in  the  oflice  of  the  surveyor  general. 

Two  other  cases  are  more  directly  in  point. 
In  Hastings  d  D,  R,  Co.  v.  Whitney,  132  U. 
S.  357,  33  L.  ed.  303,  10  Sup.  Ct.  Rep.  112,. 
the  grant  was  made  to  the  railroad  July  4, 
1866,  and  the  line  definitely  located  March 
7,  1867.  In  May,  1865,  one  Turner  applied, 
through  his  attorney,  to  enter  the  land  in 
question  as  a  home^ad.  The  affidavit  did 
not  state  that  Turner's  family,  or  any  mem- 
ber thereof,  was  residing  on  the  land,  or 
that  there  was  any  improvement  thereon, 
and,  as  a  matter  of  fact,  no  member  of  his 
family  was  residing,  or  ever  did  reside,  on 
said  land,  and  no  improvement  was  made  * 
thereon  by  anyone.  The  entry  was  allowed 
and  stood  upon  the  records  of  Uie  Land  Of- 
fice uncanceled  until  September  30,  1872, 
when  the  entry  was  canceled.  The  land  was 
subsequently,  in  1877,  entered  by  Whitney 
as  a  homestead  and  a  patent  delivered.  It 
was  held  that  the  homestead  entry  of  l*ur- 
ner  excepted  it  from  the  operation  of  the 
land  grant,  notwithstanding  the  entry  was 
invalid  on  its  face.  "So  long  as  it  *remains[10S) 
a  subsisting  entry  of  record,  whose  legality 
has  been  passed  upon  by  the  land  authori- 
ties, and  their  action- remains  unreversed,  it 
is  such  aa  appropriation  of  Uie  tract  aa  seff- 
regates  it  from  the  public  domain,  and, 
therefore,  precludes  it  from  subsequeot 
grants." 

In  Whitney  v.  Taylor,  158  U.  S.  85.  39  L. 
ed.  906,  15  Sup.  Ct.  Rep.  796,  one  Jones,  in 
May,  1854,  settled  upon  a  quarter  section  of 
public  land  in  California,  and  as  soon  as  the 
land  was  surveyed  (in  1867)  declared  hie 
intention  to  claim  it  as  a  pre-emption  right, 
paid  the  feee  required  l^  law,  and  caused 
notice  of  the  same  to  be  filed  in  the  proper 
government' record.  He  occupied  the  tract 
until  1859,  when  he  left  for, England  and 
never  returned.  The  land  was  found  to  be 
within  the  place  limits  of  the  grant  to  the 
Central  Pacific  Railroad  Company  of  1862. 
This  company  filed  its  map  of  definite  lorn- 
tion  in  1864,  and  demanded  the  section  in 

3uestion.  In  1885  the  pre-emption  entry  of 
ones  u*as  canceled.  It  was  held  that,  the 
tract  being  subject  to  the  claim  of  Jones  at 
the  time  when  the  grant  to  the  railroad  com- 
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panj  took  effect,  it  was  excepted  from  the 
operation  of  that  grant,  and  that  after  the 
eancelation  of  that  entrv  it  became  part  of 
the  public  domain,  and  that  such  cancelation 
did  not  inure  to  the  benefit  of  the  railroad 
company. 

The  latest  case  upon  the  subject,  however, 
is  that  of  Northern  P.  R,  Co.  v.  De  Looey, 
174  U.  S.  622,  43  L.  ed.  1111,  19  Sup.  Ct. 
Rep.  791.  In  that  case  the  railroad  com- 
pany had  filed  its  map  of  definite  location 
March  26,  1884.  On  April  9,  1869,  one  John 
Flett  filed  a  declaratory  statement  of  his  in- 
tention to  purchase  the  land  under  the  pre- 
emption laws.  In  the  fall  of  the  same  year, 
Flett  left  the  land  and  did  not  thereafter  re- 
side on  the  same,  although  it  appears  that, 
in  September,  1870,  he  went  to  the  local 
land  ofiice  and  told  the  officers  that  he  had 
oome  to  prove  his  claim.  He  was  told  that 
he  bad  lost  it,  as  it  had  become  railroad 
land.  He  acquiesced  in  this  statement.  In 
1887,  eighteen  years  after  his  original  en- 
try, Flett  submitted  proof  in  support  of  his 
pre-emption  claim,  founded  upon  his  declar- 
atory statement.  A  hearing  was  had  in  the 
presence  of  all  the  parties,  which  finally  re- 
sulted in  a  decision  of  the  Secretary  of  the 
Interior,  September  28,  1891,  awarding  the 

[193]land  in  controversy  •to  the  railroad  company. 
Flett's  declaratory  statement  was  not  for- 
mally canceled  upon  the  records  until  De- 
cember 23,  1891.  A  suit  brought  in  the  cir- 
cuit court  by  the  railroad  company  resulted 
in  its  favor,  but  the  decree  was  reversed  by 
the  coui't  of  appeals,  and  the  case  brought 
here  for  review. 

It  was  contended  that  at  the  time,  March 
26,  1884,  when  the  map  of  definite  location 
was  filed,  tlie  declaratory  statement  of  Flett, 
filed  in  the  local  land  office  in  1869,  re- 
mained there  as  a  record,  and  was  an  asser- 
tion of  a  pre-emption  claim,  and  that,  un- 
der the  case  of  Whitney  v.  Taylor,  158  U.  S. 
85,  39  L.  ed.  906,  15  Sup.  Ct.  Rep.  796,  the 
land  described  in  that  statement  was  except- 
ed from  the  grant  to  the  railroad  company. 
The  question  was  presented,  whether  the 
proceedings  in  the  case  of  Flett  were  of  such 
a  character  as  to  prevent  the  grant  to  the 
company  from  taking  effect  at  the  time  of 
filing  its  map  of  definite  location,  March  26, 
1884.     It  was  held  that,  under  the  2d  sec- 

'  tion  of  the  act  of  July  14,  1870  ( 16  Stat,  at 
L.  279,  ehap.  272 ) ,  claimants  of  pre-emption 
rights  must  make  proper  proof  and  payment 
of  the  lands  claimed  within  eighteen  months 
after  the  date  prescribed  for  filing  their  de- 
claratory notices  shall  have  expired;  that 
under  the  act  of  March  3,  1871  (16  Stat,  at 
L.  601),  twelve  months  in  addition  to  that 
provided  in  the  first  act  were  given  to  the 
claimants  to  make  proof  and  payment ;  that, 
adding  the  eighteen  months  given  by  the 
first  act  to  the  twelve  months  given  by  the 
second  act,  all  claimants  of  pre-emption 
rights  were  given  thirty  months  to  make  the 
proper  proof  and  payment  for  the  lands 
4daimed ;  and  that  '*  whether  such  proof  and 
payment  were  made  would  be  matter  of  rec- 
ord, and  if  they  were  not  so  made  the  orig- 
inal claim  was  canceled  by  operation  of  law, 
190  U.  8. 


and  required  no  cancelation  on  the  records 
of  the  Land  Office  to  carry  the  forfeiture  in- 
to effect.  The  law  forfeited  the  ri^ht  and 
canceled  the  ientry  just  as  effectually  U8  if 
the  fact  were  e^^denced  by  an  entry  upon  the 
record."  The  case  of  Whitney  v.  Taylor  was 
distinguished  upon  the  ground  that,  in  that 
case,  there  was  no  period  witliin  which  a 
pre-emptor  was  compelled  to  prove  up  and 
pay  for  his  claim,  except  that  it  shouUI  be 
done  before  the  land  was  ofi'ered  at  public 
sale  by  the  proclamation  of  the  Pre^i  lent." 
It  was  held  that,  as  the  thirty  moiiths  al- 
lowed *to  Flett  had  expired  years  before  the [104] 
filing  of  the  map  of  definite  location,  there 
was  no  existing  claim  at  that  time,  and  that 
the  grant  of  the  railroad  company  took  ef- 
fect. **Thereafter  there  was  no  claim,  for  it 
had  ceased  and  determined,  and  with  refer- 
ence to  the  right  it  was  of  no  more  validity 
after  the  expiration  of  that  time  than  if  the 
statement  had  never  been  filed." 

Recurring  now  to  the  case  under  consider- 
ation, it  appears  that  by  the  6th  section  of 
the  Oregon  donation  act  (9  Stat,  at  L.  498, 
chap.  76),  it  was  incumbent  upon  the  settler 
to  notify  the  surveyor  general,  within  three 
months  from  the  commencement  of  his  set- 
tlement, of  the  precise  tract  claimed  by  him ; 
and  by  §  7,  within  twelve  months  from  the 
time  the  settlement  commenced,  he  must 
prove  to  the  satisfaction  of  the  surveyor  gen- 
eral that  the  settlement  and  cultivation  re- 
quired by  the  act  had  been  commenced,  and 
that  at  any  time  after  the  expiration  of  four 
years  from  such  settlement  might  prove  the 
fact  of  continual  residence  and  cultivation 
required  by  the  4th  section,  when,  upon  such 
proof  being  made,  the  surveyor  general  is- 
sues the  proper  certificate,  forwards  the 
same  to  the  Commissioner  of  the  General 
Land  Office,  whose  duty  it  is  to  issue  pat- 
ents for  the  land. 

It  is  true  that  by  the  act  of  July  26,  1894 
(28  Stat,  at  L.  122,  chap.  163,  U.  S.  Comp, 
Stet.  1901,  p.  1622),  where  proof  of  settle- 
ment had  been  made  under  the  donation  acta 
and  notice  given  as  required  by  law,  but 
there  had  been  a  failure  to  execute  and  file 
in  the  Land  Office  proof  of  continued  resi- 
dence and  cultivation  of  the  land  so  settled 
upon,  so  as  to  entitle  the  donees  to  patente, 
such  claimante,  their  heirs,  devisees,  assigns, 
and  grantees,  were  given  the  right,  until 
January  21,  1890,  "to  make  and  file  final 
proofs  and  fully  establish  their  rights  to  do- 
nations*' under  the  aforesaid  act  of  Ck)ngress, 
and,  upon  failure  to  do  so,  they  were  to  be 
held  to  have  abandoned  their  claims.  But 
by  §  2  of  the  same  act  the  Commissioner  of 
the  Land  Office  was  given  the  right,  if  such 
right  existed,  "to  allow  or  direct  hearings  to 
be  inntituted  to  show  that  a  donation  claim- 
ant has  abandoned  the  lands  described  in  his 
notice,  or  prevent  the  Conunissioner,  when 
it  is  proved  that  such  claim  is  invalid  or 
abandoned,  from  canceling  *the  same  upon  [105] 
the  official  records,  and  thereafter  disposiiic 
of  the  lands  as  a  part  of  the  public  domain ;" 
and  by  §  3,  "  nothing  in  this  act  conteined 
shall  be  construed  to  impair  or  affect  any 
adverse  claims  arising  under  any  law  of  the 
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United  States  other  than  said  donation  act^ 
to  or  in  respect  of  the  lands  in  this  act  re- 
ferred to." 

It  is  entirely  clear  that  the  position  of 
the  government  in  this  case  is  not  stren^h- 
ened  by  anything  contained  in  this  act,  since 
it  was  intended  only  for  the  relief  of  those 
who  had  resided  continuously  upon  and  cul- 
tivated the  lands  specified  in  the  original 
donation  notification,  but  had  through  mis* 
take  or  negligence  omitted  to  make  and  file 
their  final  proofs  and  fnlly  establish  their 
rights  to  such  donations.    Such  donees  were 

fiven  until  January  1,  180G,  to  make  such 
nal  proof  and  obtain  their  patents;  but 
they  were  not  given  thereby  the  right  to  per- 
fect their  claims  to  lands  which  they  had 
abandoned  before  completing  a  continued 
residence  of  four  years  thereon.  Tliis  infer- 
ence is  rendered  only  the  more  clear  by  the 
2d  section,  which  authorizes  the  Commis- 
sioner, when  it  is  proved  that  such  claim  is 
invalid  or  abandoned,  to  cancel  the  same  up- 
*  on  the  official  records,  and  by  the  3d  section, 
which  expressly  saves  advci-se  claims  arising 
under  any  law  other  than  the  donation  act. 

It  is  clear  that  title  to  the  land  here  in 
question  never  passed  from  the  United 
States  under  the  donation  acts  of  1850  and 
1853,  since  the  donation  was  only  made  to 
those  ''who  shall  have  resided  upon  and  cul- 
tivated the  same  for  four  consecutive  years, 
and  shall  otherwise  conform  to  the  provi- 
sions of  this  act."  Hall  v.  Ruwell,  101  U. 
8.  503,  25  L.  ed.  820;  Maynard  v.  Hill,  125 
U.  S.  100,  31  L.  ed.  654,  8  Sup.  Ct  Rep.  723. 
As  these  conditions  were  never  complied 
with,  the  land  continued  to  be  the  property 
of  the  United  States,  to  which  the  railroad 
grant  subsequently  attached,  unless  such 
grant  was  defeated  by  the  fact  that  the  do- 
nation notification  still  remained  of  record 
in  the  office  of  the  surveyor  general.  As  the 
land  had  neither  been  ''granted,  sold, 
.  .  .  occupi^^'by  homestead  settlers,  pre- 
empted, or  otherwise  disposed  of,"  the  bill 
can  only  be  sustained  upon  the  ground  that 
at  the  time  land  was  selected  it  was  "re- 
served" from  sale.  But  for  what  purpose 
[196]* was  it  reserved?  Not  for  the  donation  set- 
tler, since  he  had  abandoned  the  land  fifteen 
years  before;  not  for  the  United  States, 
since  every  possible  encumbrance  had  been 
removed  from  them,  and  they  had  lapsed  in- 
to their  original  conditions,  of  public  lands, 
open  to  pre-emption  or  sale.  It  is  true  the 
donation- notification  had  not  been  formally 
canceled,  but  the  donation  acts  made  no  pro- 
vision for  such  cancelation,  although  it  may, 
perhaps,  have  been  within  the  power  of  the 
Land  «>epartment  to  take  such  action  even 
prior  to  the  act  of  1804.  This,  however, 
was  not  done,  and  the  land  might  have  re- 
mained in  that  condition  permanently,  had 
not  some  other  person  applied  to  enter  or 
purchase  it  by  showing  that  it  had  been 
abandoned  by  the  original  donee.  But,  if 
this  may  be  done  by  an  individual  pre-emp- 
tor,  why  may  not  a  railroad  company  do  the 
same  thing  by  claiming  the  land  under  its 
grant,  and  showing  in  defense  to  this  suit 
that  it  had  actually  been  abandoned?  It  may 
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be  said  that  presumptively  the  land  had  been 
reserved,  as  shown  by  the  donation  notifica- 
tion, and  for  aught  that  appeared  the  donafr 
might  still  be  in  possession ;  but  we  know  of 
no  reason  why  Uie  railroaiid  company  ma^ 
not  show  the  actual  facts  as  well  as  an  indi- 
vidual who  might  desire  to  enter  the  land 
upon  his  own  account.  Even  admitting  thai 
the  donation  notification  was  on  file  in  the 
office  of  the  surveyor  general,  there  was  no 
proof,  required  by  §  7  of  the  act  to  be  filed 
within  twelve  months  from  the  time  of  set- 
tlement, that  the  settlement  and  cultivation 
required  by  the  act  had  been  commenced; 
nor  after  the  expiration  of  four  years  from 
such  settlement  was  there  any  proof  of  con- 
tinual residence  or  cultivation,  required  hf 
the  same  section.  The  record  which  in- 
formed the  company  that  the  land  had  been 
settled  by  a  donee  also  apprized  it  that  the 
provision  of  the  statute  had  not  been  com- 
plied with.  We  think  that,  considering  the 
fact  that  fourteen  years  had  elapsed  since 
the  original  settlement,  the  railroad  com- 
pany would  be  authorized  to  infer  that  the 
donee  had  abandoned  the  land,  as  in  fact  ap- 
pears to  have  been  the  case.  Under  the 
itacts  of  this  case,  we  think  the  lands  were 
not  reserved  within  the  meaning  of  the 
granting  act. 

But,  even  if  the  position  of  the  govern- 
ment be  correct,  and  *the  patent  be  subject  to[197] 
cancelation,  we  see  nothing  to  prevent  the 
railroad  company  from  again  selecting  the 
same  land  to  make  good  its  losses  within 
the  ihntts  of  its  primary  igratnt^  no  inteMne- 
diate  rights  being  shown  to  have  accrued. 
If  such  be  the  fact,  it  would  be  useless  to  di- 
rect the  cancelation  of  the  patent,  as  it  would 
become  the  duty  of  the  Land  Department  to 
issue  immediately  a  new  one  for  the  same 
property.  Qermania  Iron  Co,  v.  C7fiife<f 
States,  165  U.  S.  379,  41  L.  ed.  754,  17  Sup. 
Ct.  Rep.  337 ;  United  States  v.  Central  P.  tL 
Co,  26  Fed.  470. 

The  decrees  of  the  courts  below  are  thsre- 
fore  reversed  and  the  ease  remanded  to  the 
Circuit  Court  for  the  District  of  Oregon, 
with  directions  to  dismiss  the  hill. 

Mr.  Justice  MoKeaBn,  having  filed  tbe 
bill  in  this  case  as  Attorney  Qeneral,  did  not 
participate  in  this  decision.  ' 


TERRITORY  OF  HAWAII,  Ajipl^ 

V. 

OSAKI  MANKICHI. 

(See  &  C.  Reporter's  ed.  107-240.) 

Hawaiian  annexation  —  effect  of  "HewHand^ 
Resolution  on  criminal  prooeduire. 

Criminal  proceedings  by  grand  and  petit  jonee 
as  prescribed  by  U.  S.  Const.  Amends.  5,  tt. 
were  not  substitated  for  the  existing  crim- 
inal procedure  In  the  Hawalinn  Islands  by 
their  annexation,  **a8  a  part  of  the  territory 
of  the  United  States  and  subject  to  the  sov- 
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erelgn  dominion  tbereof,**  by  the  Newlanda 
resolu.lon  of  July  7,  1898  (80  SUt  at  L. 
750).  Accepting  the  ceulon  theretofor^  made 
by  tbA  Uepubllc  of  Hawaii,  and  contlnulnf 
tbe  municipal  legislation  of  sucb  Islands  not 
Inconulstent  wltb  sucb  resolution  "nor  con- 
trary to  tbe  Constitution  of  tbe  United 
States,"  nntU  Congress  sbonld  otberwlse  de- 
termine. 

tNo,  219.] 

Argued  March  4,  5,  1903,    Decided  June  1, 

J90S. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  Territory  of  Ha- 
waii to  review  a  d^ree  discharging  on  ha- 
beas corpus  a  person  convicted  of  manslaugh- 
ter upon  an  indictment  not  found  by  a  grand 
jury  and  upon  a  verdict  rendered  upon  the 
agreement  of  nine  jurors.  Reversed  and  re- 
manded, with  instructions  to  dismiaa  the  pe- 
tition. 


Statement  by  Mr.  Justice  Brown  t 

Tliis  was  a  petition  by  Mankichi  for  a 
writ  of  habeas  corpus  to  obtain  his  release 
from  the  Oahu  convict  prison,  where  he  ia 
'Confined  upon  conviction  for  manslaughter, 
in  alleged  violation  of  the  Constitution,  in 
that  he  was  tried  upon  an  indictment  not 
found  by  a  grand  jury,  and  convicted  by  the 
verdict  of  nine  out  of  twelve  jurors,  the 
other  three  dissenting  from  the  verdict. 

Following  the  usual  course  of  procedure 
in  the  Republic  of  Hawaii,  prior  to  its  in- 
corporation as  a  territory  of  the  United 
States,  the  prisoner  was  tried  upon  an  in- 
dictment much  in  the  form  of  an  informa- 
tion at  common  law,  by  the  attorney  gen- 
•eral,  and  indorsed  "a  true  bill,  found  this 
4th  day  of  May,  a.  d.  1899.  A.  Perry,  first 
judsfe  of  the  circuit  court,"  .etc. 

From  an  order  of  the  United  States  dis- 
trict court,  discharging  the  prisoner,  the  at- 
torney general  of  the  territory  appealed  to 
this  court. 

Mr.  Edmnsid  P.  Dole  and  Solicitor  Qen^ 
^ral  Riohards  argued  the  cause  and  filed  a 
brief  for  appellant: 

Although  the  Constitution  of  tbe  United 
States  ia  the  supreme  law  of  the  land  in 
every  state,  it  is  settled  beyond  controversy 
that  the  5th  and  0th  Amendments  do  not  ap- 
ply to  states. 

Spiee  V.  lllinoie,  123  U.  8.  131,  31  L.  ed. 
BO,  8  Sup.  Ct.  Rep.  21;  Barron  v.  Baltimoref 
7  Pet.  243,  247,  8  L.  ed.  672,  074 ;  Livingaton 
T.  Moore,  7  Pet.  469,  662,  8  L.  ed.  761,  781; 
Fox  V.  Ohio,  5  How.  410,  434,  12  L.  ed.  213, 
223;  Smith  v.  Maryland,  18  How.  7 1,70, 15  L. 
■ed.  269,  271 ;  Withers  v.  Buckley,  20  How.  84, 
«1,  15  L.  ed.  816,  819;  Pervear  v,  Massachu- 
setts, 5  Wall.  475,  479,  18  L.  ed.  608.  609; 
Twitchell  v.  Pennsylvania,  7  Wall.  321,  326, 
19  L.  ed.  223,  224;  New  York  Supreme  Ct, 
Justices  V.  Murray,  9  Wall.  274,  278,  19  L. 
ed.  658,  660;  Edwards  v.  Elliott,  21  Wall. 
532,  667,  22  L.  ed.  487,  492;  Walker  v. 
Sauvinet,  92  U.  S.  90,  23  L.  ed.  678 ;  United 
Mtates  V.  Cruikshank,  92  U.  S.  642,  662,  23 
X.  ed.  688,  691;  Pear«ofi  T.  Jewdall,  96  U. 
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S.  294,  296,  24  L.  ed.  436,  437;  Davidson  ▼. 
New  Orleans,  96  U.  S.  97,  101,  24  L.  ed.  616, 
618;  Kelly  v.  Pittsburgh,  104  U.  S.  79,  26 
L.  ed.  658;  Presser  v.  Illinois,  116  U.  S.  252, 
265,  29  L.  ed.  616,  619,  6  Sup.  Ct.  Rep.  580. 

In  the  absence  of  congressional  legislation 
directly  or  impliedly  ex&nding  these  Amend- 
mente,  tbe  like  reasons  apply  with  even 
greater  force  to  a  civilized  nation  which  sur- 
renders its  sovereignty  to  the  United  States, 
and  haa  nothing  but  its  old  legal  machinery 
for  protecting  itself  from  anarchy  until  Con- 
gress shall  provide  a  new  government. 

Barron  v.  Baltimore,  7  Fet.  243,  8  L.  ed. 
672;  S9  parte  Ah  Oi,  13  Hawaiian  Rep. 
663;  Am^can  Ins.  Co.  v.  S56  Bales  of  Cot- 
ton, 1  Pet.  611,  7  L.  ed.  242;  Oeofroy  v. 
Riggs,  133  U.  S.  268,  33  L.  ed.  642,  10  Sup. 
Ct.  Rep.  295;  Doumes  v.  Bidwell,  182  U.  S. 
244,  45  L.  ed.  1088,  21  Sup.  Ct.  Rep.  770. 

Solicitor  General  Richards  also  filed  a  sep- 
arate brief  for  appellant: 

Grand  juries  were  not  used  nor  unanimous 
verdicts  required  to  convict  in  the  Hawaiian 
islands  at  the  time  of  the  cession. 

Republic  v.  Edwards,  11  Hawaiian  Rep. 
671. 

Congress  had  power  to  provide  a  tempo- 
rary government,  not  subject  to  all  the  re- 
strictions of  the  Constitution,  until  it  could 
frame  a  permanent  government  and  incor- 

g orate  the  islands  as  a  part  of  the  United 
tates. 

Doumes  v.  Bidxcell,  182  U.  S.  244,  46  L.  ed. 
1088,  21  Sup.  Ct.  Rep.  770. 

The  resolution  of  annexation  did  not  in- 
corporate the  islands  within  the  United 
States  and  render  them  subject  to  all  the 
limitations  of  the  Constitution  applicable 
throughout  the  United  States. 

Ibid. 

The  existing  government  continued  in  the 
exercise  of  all  its  powers,  under  the  resolu- 
tion, until  Congress  should  organize  the  is- 
lands. 

Edwards  Case,  11  Hawaiian  Rep.  571. 

The  distinction  between  natural  or  funda- 
mental rights  and  artificial  or  remedial 
rights,  under  the  Constitution,  is  pointed  out 
by  Mr.  Justice  Brown  in  the  opinion  in 
Downes  v.  Bidwell,  182  U.  S.  282,  46  L.  ed. 
1104,  21  Sup.  Ct  Rep.  770. 

That  the  right  to  be  indicted  by  a  grand 
jury  and  be  tried  by  a  petit  jury  is  not 
fundamental,  that  the  6th  and  6th  Amend- 
ments enforcing  this  right  apply  only  to  the 
Federal  courts,  and  that  a  citizen  of  the 
United  States  in  a  criminal  prosecution  in  a 
state  court  may  be  deprived  of  his  life,  lib- 
erty, or  property,  by  due  process  of  law, 
without  indictment  by  a  grand  jury  and 
without  unanimity  in  the  verdict  of  a  petit 
jury,  is  the  established  doctrine  of  this 
court. 

Brown  v.  New  Jersey,  176  U.  S.  172,  44  L. 
ed.  119,  20  Sup.  Ct.  Rep.  77;  Bolln  v.  .Ve- 
braska,  176  U.  S.  83,  44  L.  ed.  382,  20  Sup. 
Ct.  Rep.  287;  Mawicell  v.  Dow,  176  U.  S.  581, 
44  L,  ed.  597,  20  Sup.  Ct.  Rep.  448,  494 

Chief  Justice  Marshall  said  in  American 
Ins.  Co.  v.  S56  Bales  of  Cotton,  I  Pet.  541,  7 
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L.  ed.  254,  that  acquired  territory  becomes  a 
part  of  the  nation  to  which  it  is  annexed 
either  on  the  terms  stipulated  in  the  treaty 
of  cession^  or  on  such  as  the  new  master 
thall  impose. 

if  Congress  is  not  ready  to  construct  a 
complete  government  fo'r  the  conquered  ter- 
ritory, it  may  establish  a  temporary  govern- 
ment, which  is  not  subject  to  all  the  restric- 
tions of  the  Constitution. 

Downes  v.  Bidwell,  182  U.  S.  244,  45  L.  ed. 
1088,  21  Sup.  Ct.  Rep.  770. 

The  presumption  is  that  the  government  of 
Hawaii  in  offering  to  cede  the  islands,  and 
Congress  in  accepting  this  proposition  and 
annexing  them,  intended  that  the  existing 
government  of  the  islands  should  continue 
without  Interruption  until  another  could  be 
provided  by  Congress. 

Uoldeii  V.  Hardy,  169  U.  S.  366,  42  L.  ed. 
780,  18  Sup.  Ct.  Rep.  383. 

Mr,  Edward  P,  Dole  also  filed  a  separate 
brief  for  appellant: 

The  law  aoes  not  countenance  the  absurd 
or  sanction  the  impossible. 

Re  Ross,  140  U.  S.  464,  35  L.  ed.  586,  11 
Sup.  Ct.  Rep.  897. 

The  construction  which  both  parties  put 
upon  the  contract  of  annexation  is  beyond 
dispute. 

22  Ops.  Atty.  Gen.  153,  249. 

Whether  certain  provisions  of  the  Consti- 
tution of  the  United  States  are  applicable  to 
the  annexed  territory  depends  upon  its  situ- 
ation and  its  relations  with  the  United 
States. 

Downea  v.  Bidtcelly  182  U.  S.  244,  46  L.  ed. 
1088,  21  Sup.  Ct.  Rep.  770. 

Messrs.  Frederio  R.  Condert,  Jr.,  and 
Paul  Fuller  argued  the  cause,  and,  with 
Messrs.  Oeorge  A,  Davis,  F.  M.  Brooks,  and 
Charles  Fred  Adams,  filed  a  brief  for  ap- 
pellee: 

The  power  of  Congress  to  deal  with  newly 
acquired  territory  has  been  held  to  be  abso- 
lute and  almost  unlimited. 

Insular  Cases,  182  U.  S.  1-391,  45  L.  ed. 
1041-1146,  21  Sup.  Ct.  Rep.  742,  743,  762, 
770,  827 ;  Church  of  Jesus  Christ  of  L.  D.  8, 
T.  Vnited  States,  136  U.  S.  44,  34  L.  ed.  491, 
10  Sup.  Ct.  Rep.  792;  Shively  v.  Bowlhy,  152 
U.  S.  1.  48,  38  L.  ed.  331,  349,  14  Sup.  Ct. 
Ren.  548. 

e  difference  in  legal  status  between  the 
treaty-acquired  Spanish  possessions  and  Con- 

fress-anncxed  Hawaii  is  stated  in  terms  by 
Ir.  Justice  Gray  in  Doumes  v.  Bidwell,  182 
U.  S.  345,  45  L.  ed.  1128,  21  Sup.  a.  Rep. 
770. 

Wliere  the  Constitution  has  been  once  for-. 
m^lly  extended  by  Congress   to  territories, 
neiilier  Congress  nor  the  territorial  legisla- 
ture can  enact  laws  inconsistent  therewith. 

Downes  v.  Bidu:ell,  182  U.  S.  271,  46  L.  ed. 
1100,  21  Sup.  Ct.  Rep.  770. 

Congressional  extension  carries  with  it  the 
.so-CH  lf>d  common-law  amendments. 

Springville  v.  Thomas,  166  U.  S.  707,  41 
L.  ed.  1172,  17  Sup.  Ct.  Rep.  717. 

T'lo   situation   of   Hawaii  was   such  that 
Confess  evidently  intended  to  incorporate 
tb         Ands  into  the  United  States. 
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The  present  law  allowing  conviction  upon 
agreement  by  nine  jurors  was  not  passed  un- 
til 1847. 

Hawaii  v.  Edwards,  11  Hawaiian  Rep.  571. 

All  the  details  discoverable  by  reference  to 
the  legislation  and  the  Constitution  men- 
tioned in  the  joint  resolution  are,  both  in 
logic  and  in  law,  to  be  deemed  enacted  by 
Congress  precisely  as  if  every  syllable  of 
tho4e  details  had  been  actually  and  explicitly 
spelled  out  in  the  literal  text  of  the  resolu- 
tion itself. 

Broom,  Legal  Maxims,  7th  Am.  ed.  p.  625. 

The  requiren^ent  of  the  Constitution,  that 
prosecutions  must  be  initiated  by  the  pre- 
sentment or  indictment  of  a  grand  jury,  bx 
necessary  implication  gives  to  the  courts  in- 
vested with  tne  jurisdiction  to  entertain  stieb 
prosecutions,  all  powers  and  authority  neces- 
sary for  the  organizing  and  utilizing  of  the 
grand  jury. 

United  States  v.  Hill,  1  Brock.  156,  Fed. 
Cas.  No.  15,364;  Ew  part^  Wilson,  114  U.  8. 
425,  29  L.  ed.  92,  5  Sup.  Ct.  Rep.  935 ;  Claw- 
son  V.  United  Slates,  114  U.  S.  487,  29  L.  ed. 
183,  5  Sup.  Ct.  Rep.  949;  Ex  parte  Edwards, 
13  Hawaiian  Rep.  47. 

To  argue  that  the  words  "nor  contrary  U> 
the  Constitution"  mean  nothing,  but  were 
employed  to  show  that  Congress  understood 
the  Constitution  to  carrv  some  vague  kind  of 
humanitarianism  based  upon  a  supposed 
"law  of  nature"  into  Hawaii,  is  utterly  un- 
sound and  wholly  fanciful. 

Messrs.  Paul  Fuller,  Frederic  R,  Couderi^. 
Jr.,  George  A.  Davis,  and  F.  M.  Brooks  filed 
an  additional  brief  for  appellee: 

Among  the  "essential  prindples  upon 
which  our  system  of  government  rests,  and 
which  are  embodied  in  the  Constitution,**  i» 
the  right  of  everyone  living  under  the  sover- 
eignty of  the  United  States  to  be  free  from 
any  prosecution  for  crime  at  the  hands  of 
the  central  authority  to  which  the  govern- 
ment of  the  Union  was  deputed,  unless  after 
indictment  by  a  grand  jury  of  his  fellows; 
and  the  right  to  he  acquitted,  unless  found 
^ilty  by  the  unanimous  verdict  of  a  petit 
jury  of  twelve. 

CaUan  v.  Wilson,  127  U.  S.  649,  660,  82  L. 
ed.  226,  8  Sup.  Ct.  Rep.  1301. 

It  is  contrary  to  the  Constitution  of  the 
United  States  that  any  person  should  be  held 
to  answer  for  a  capital  crime  unless  on  a 
presentment  or  indictment  of  a  grand  jury^ 
and  that  in  a  criminal  prosecution  a  convio- 
tion  should  be  had  by  the  verdict  <Mf  nine 
members  of  the  jury. 

Ex  parte  Bain,  121  U.  S.  1,  30  L.  ed.  849,. 
7  Sup.  Ct.  Rep.  781;  Thompson  v.  Ut<ih,  170 
U.  S.  349,  42  L.  ed.  1006,  18  Sup.  Ct.  Rep. 
620;  Springville  v.  Thomas,  166  U,  8.  707r 
41  L.  ed.  1172,  17  Sup.  Ct.  Ren.  717. 

Messrs.  Ceorge  A.  Davis  ana  F.  M.  Brooks 
also  filed  a  brief  for  appellee: 

This  prisoner  was  tried  in  United  Statea 
territory  without  the  indictment  of  a  gnnd  * 
jury  by  a  circuit  judge,  who  was  continued 
in  office  under  the  Newlands  Resolution.  The 
President  of  the  United  States  had  the  power 
to  remove  the  judge  who  tried  this  prisoner, 
and  yet  it  is  contended  that  the  Constitution 
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not  appl^.    The  words  of  the  Resolution 
**Municipal  legislation  not  contrary  to 
Constitution  of  the  United  States  shall 
renuun  in  force  until  Congress  shall* other- 
^ '     determine." 


See  United  States  t.  Arredondo,  6  Pet. 
691-748,  8  L.  ed.  547-568;  Haver  v.  Taker, 
9  A^all.  32,  8ub  nom.  Jecker  V.  Magee,  19  L. 
edL  571;  Davia  v.  Police  Jury,  9  How.  280,  13 
Lu  ed.  138. 

The  national  gQvernment  of  the  Union,  by 
the  voice  of  the  people,  had  added  these  is- 
laxMls  and  made  them  a  part  of  the  body  pol- 
itic and  corporate,  and  the  United  States 
^overmnent  was  then  invested 'with  supreme 
authority  here  for  national  purposes,  with 
poMTer  to  exercise  all  such  authority  that 
w&s  expressly  or  impliedly  committed  to  its 
jurisdiction  by  the  Constitution. 

Potter's  Dwarr.  Stat.  p.  333. 

Congress,  which  is  only  the  creature  of  the 
CJonstitution,  cannot  make  any  change  in  the 
fundamenal  law.  ^ 

Potter's  Dwarr.  Stat.  p.  355. 

The  Constitution  of  the  United  States  is 
an  original,  written.  Federal,  and  social  com- 
pact, freely  and  voluntarily  entered  into  by 
the  several  states  and  ratified  by  the  people, 
and  the  Federal  government  is  bound  by  that 
Constitution  to  every  citizen  of  the  United 
States. 

Ibid, 

Trials,  therefore,  at  least  such  as  are  crim- 
inal, are  to  be  regular  and  conducted  in  their 
essential  features,  not  by  statute  but  by  the 
common  law.  This  is  the  constitutional 
guaranty. 

Potter's  Dwarr.  Stat.  p.  437. 

Grand  juries  alone  can  find  probable  cause 
to  put  a  prisoner  on  trial  uiKler  an  indict- 
moit  by  finding  a  true  bill. 

Ew  parte  Bain,  121  U.  S.'  1,  2,  30  L.  ed. 
849,  850.  7  Sup.  Ct.  Rep.  781;  Hill  v.  Peo- 
ple, 16  Mich.  351;  United  States  y.  Taylor, 
11  Fed.  471;  Cancemi  v.  People,  18  N.  Y. 
129;  Ex  parte  Wilson,  114  U.  S.  417,  29  L. 
ed.  89,  5  Sup.  Ct.  Rep.  935. 

The  conviction  was  absolutely  null  and 
Toid.  There  was  nothing  before  the  court  on 
which,  it  could  hear  evidence  or  pronounce 
sentence.  This  case  comes  within  the  prin- 
ciples laid  down  by  this  court. 

Ex  parte  Lange,  18  Wall.  163,  21  L.  ed. 
872 ;  Ex  parte  Parks,  93  U.  S.  18,  23  L.  ed. 
787;  Ex  parte  Wilson,  114  U.  S.  426,  29  L. 
ed.  92,  6  Sup.  Ct.  Rep.  935. 

Any  nation  acquiring  territory  by  treaty, 
or  otherwise,  must  hold  it  subject  to  the 
Constitution  and  laws  of  its  own  .govern- 
ment, and  not  according  to  the  laws  of  the 
government  ceding  it. 

1  Wharton's  Dig.  Int.  Law,  p.  4;  Pollard 
T.  Hagan,  3  How.  212,  11  L.  ed.  566. 

The  rights  and  powers  of  sovereignty  of  a 
nation  over  its  territory  cease  on  the  trans- 
fer of  that  sovereignty  to  another  govern- 
ment by  cession  of  its  territory.  The  power 
to  preserve  peace  and  order  may  remain  in 
the  oflioers  previously  appointed  by  the  ced- 
ing state  until  the  actual  presence  of  the 
agents  of  the  succeeding  government,  but 
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this  does  not  imply  that  sovereign  power  re- 
mains in  the  former  nation. 

United  States  v.  Reynes,  9  How.  127;  13  L. 
ed.  74 ;  Davis  v.  Police  Jury,  9  How.  280,  13 
U  ed.  138;  Montault  v.  United  States,  12 
How.  47,  13  L.  ed.  887;  United  States  v. 
D*Auterive,  10  How.  609,  13  L.  ed.  560. 

Every  action  of  the  supreme  court  of  the 
Hawaiian  islands  relative  to  the  United 
States,  which  impairs  the  supremacy  of  the 
national  authority  and  the  rights  of  persons 
under  the  Constitution  of  the  United  States,, 
is  void. 

Texas  v.  Wight,  7  Wall.  700,  19  L.  ed.  227 ; 
Horn  V.  Lockhart,  17  Wall.  570,  21  L.  ed. 
657;  Sprott  v.  United  States,  20  Wall.  459,. 
22  L.  ed.  371. 

The  provision  in  tlie  national  Constitution 
relating  to  trials  by  jury  and  to  criminal 

Prosecutions  applies  to  the  territories  of  the 
Jnited  States. 

Thompson  v.  Utah,  170  U.  S.  343,  42  L.  ed. 
1061,  18  Sup.  Ct.  Rep.  620. 

The  Hawaiian  islands  at  the  time  of  the 
finding  of  the  true  bill  upon  this  indictment 
were  territory  of  the  United  States.  The 
United  States  acquired  this  territory  by  res- 
olution of  Congress  and  the  Senate,  and  ac- 
cepted it,  and  they  held  it  subject  to  the  Con- 
stitution  of  the  United  States  government,, 
and  not  according  to  the  laws  of  the  Hawai- 
ian islands,  which  in  this  respect  are  con- 
trary to,  and  in  direct  conflict  with,  the 
United  States  Constitution. 

1  Wharton's  Dig.  Int.  Law,  p.  4;  Pollard- 
V.  Hagan,  3  How.  212,  11  L.  ed.  565. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

The  question  involved  in  this  case  is  an 
extremely  simple  one.  The  difliculty  is  in 
fixing  upon  the  principles  applicable  to  its- 
solution.  By  a  joint  resolution  adoj)tc(l  liv 
Congress,  July  7,  1898  (30  Stat,  at  t.  750)',. 
known  as  the  Newlands  resolution,  and  with 
the  consent  of  the  Republic  of  Hawaii,  si*»- 
nified  in  the  manner  provided  in  its  Consti- 
tution, the  Hawaiian  islands  and  their  de- 
pendencies were  annexed  '*as  a  part  of  the^ 
territory  of  the  United  States,  and  subject 
to  the  sovereign  dominion  thereof/'  with  the- 
following  condition:  "The  municipal  leg- 
islation of  the  Hawaiian  islands,  not  enacted 
for  the  fulfilment  of  the  treaties  so  extin- 
guished, and  not  inconsistent  with  this  joint 
resolution  nor  contrary  to  iJie  Constitutiot^ 
of  the  United  States,  nor  to  any  existing^ 
treaty  of  the  United  States,  shall  remain  in 
force  until  the  Congress  of  the  United  States^ 
shall  otherwise  determine."  The  material 
parts  of  this  resolution  are  printed  in  the- 
margin.f    Though  the  resolution  was  passed 

tJolnt  Resolution  to  Provide  for  Annexing  the 
Hawaiian  Islands  to  the  United  States  (30 
Stat,  at  L.  750). 

Whereas  the  government  of  the  Republic  of 
Hawaii  having.  In  due  form  signified  Its  con- 
sent, In  the  manner  provided  by  Its  Constitution, 
to  cede,  absolutely  and  without  reserve,  to  the 
United  States  of  America,  all  rights  of  sover- 
eignty of  whatsoever  kind  In  and  over  the  Ha- 
waiian Islands  and  their  dependencies,  and  also 
to  cede  and  transfer  to  the  United  States  the 
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1210]  Jnly  7«  the  ^formal  transfer  was  not  made 
until  August  12,  when,  at  noon  of  that  day, 
the  American  flag  was  raised  over  the  gov- 
ernment house,  and  the  islands  ceded  with 
appropriate  ceremonies  to  a  representative 
of  the  United  States.  Under  the  conditions 
named  in  this  resolution,  the  Hawaiian  is- 

(211]  lands  remained  under  *the  namfe'  of  the  ''Re- 
public of  Hawaii"  until  t^une  14,  1900,  when 
they  were  formally  incorporated  by  act  of 
Congress  under  the  name  of  the  "territory 
of  Hawaii."  (31  Stat,  at  L.  141,  chap.  330.) 
By  this  act  the  Constitution  was  formally 
extended  to  these  islands  (§  6),  and  spe- 
cial provisions  made  for  impaneling  grand 
juries,  and  for  unanimous  verdicts  of  petty 
juries.   (9  83.) 

The  question  is  whether,  in  continuing 
the  municipal  legislation  of  the  islands  not 
contrary  to  the  Constitution  of  the  United 
States,  lb  was  intended  to  abolish  at  once 
the  criminal  proceaure  theretofore  in  force 
upon  the  islands,  and  to  substitute  imme- 
diately, and  without  new  legislation,  the 
coir.mon-law  proceedings  by  grand  and  petit 
jury,  which  had  been  held  applicable  to  oth- 
er organized  territories  (Wehaier  v.  Reid, 
11  How.  437,  13  L.  ed.  761;  Amerioan  Pub. 
Co,  V.  Fisher,  106  U.  S.  464,  41  L.  ed.  1079, 
17  Sup,  Ct.  Rep.  618;  Thompson  v.  Utah,  170 
U.  S.  343,  42  L.  ed.  1001,  18  Sup.  Ct.  Rep. 
020),  though  we  have  also  hela  that  the 
states,  when  once  admitted  as  such,  mav 
dispense  with  grand  juries  (Hurtaao  v.  Cal- 
ifornia, 110  U.  S.  616,  28  L.  ed.  232,  4  Sup. 
■Ct.  Rep.  Ill,  292),  and  perhaps  also  allow 
verdicts  to  be  rendered  by  less  than  a  unani- 
mous vote  (American  Pub,  Co.  v.  Fisher, 
106  U.  S.  464,  41  L.  ed.  1079,  17  Sup.  Ct. 
Rep.  618;  Thompson  v.  Utah,  170  U.  8.  343, 
42  L.  ed.  1061,  18  Sup.  Ct.  Rep.  620). 

In  lixing  upon  the  proper  construction  to 
"be  given  to  tnis  re5>olution,  it  is  important 
lo  bear  in  mind  Uie  histoiy  and  condition 


of  the  islands  prior  to  their  annexation  by 
Congress.  Since  1847  they  had  enjoyed  the 
blessings  of  a  civilized  government,  and  a 
system  of  jurisprudence  modeled  largely 
upon  the  common  law  of  England  and  the 
United  States.  Though  lying  in  the  tropi- 
ca] zone,  the  salubrity  of  tneir  climate  and 
the  fertility  of  their  soil  had  attracted 
Ihither  large  numbers  of  people  from  Europe 
and  America,  who  brought  with  them  polit- 
ical ideas  and  traditions  which,  about  sixty 
years  ago,  found  expression  in  the  adoption 
of  a  code  of  laws  appropriate  to  their  new 
conditions.  Churches  were  founded,  schools 
opened,  courts  of  justice  established,  and 
civil  and  criminal  laws  administered  upon 
substantially  the  same  principles  which  pre- 
vailed in  the  two  countries  from  which  most 
of  the  immigrants  had  come.  Taking  the 
lead,  however,  in  a  change  which  has  since 
been  adopted  by  several  of  the  United  States, 
no  provision  was  made  for  grand  juries,  and 
criminals  were  prosecuted  *upon  indictment8[212] 
found  by  judges.  By  a  law  passed  in  1847, 
the  number  of  a  jury  was  nxed  at  twelve, 
but  a  verdict  might  be  rendered  upon  the 
agreement  of  nine  jurors.  The  question  in- 
volved in  this  case  is  whetner  it  was  in- 
tended that  this  practice  should  be  instant- 
ly chanfied,  and  tne  criminal  procedure  em- 
bodied m  the  6th  and  6th  Amendments  to 
the  Constitution  be  adopted  as  of  August  12, 
1898,  when  the  Hawaiian  flag  was  hauled 
down  and  the  American  flag  hoisted  in  its 
place. 

If  the  words  of  the  Newlands  resolution, 
adopting  the  municipal  legislation  of  Ha- 
waii, "not  contrary  to  the  Constitution  of 
the  United  States,"  be  literally  applied,  the 
petitioner  is  entitled  to  his  discharge,  since 
that  instrument  expressly  requires  (Amend- 
ment 6)  that  "no  person  shall  be  held  to 
answer  for  a  capital  or  otherwise  infamous 
crime,  unless  on  a  presentment  or   indict- 


absolute  fee  and  ownership  of  all  public,  gov- 
•emment,  or  Crown  lands,  public  bulldlogs  or 
-edifices,  ports,  harbors,  military  equipment,  and 
all  other  public  property  of  every  kind  and  de- 
scription belonging  to  the  government  of  the 
Hawaiian  Islands,  together  with  every  right  and 
lappurtenance  thereunto  appertaining:  There- 
fore. 

Resolved  by  the  Senate  and  House  of  Repre- 
sentatives of  the  United  States  of  America  in 
ConyrcHS  assembled,  That  said  cession  Is  ac- 
-cepted.  ratified,  and  confirmed,  and  that  the 
said  Hawaiian  Islands  and  their  dependencies 
be,  and  they  are  hereby,  annexed  as  a  part  of 
the  territory  of  the  United  States  and  are  sub- 
ject to  the  sovereign  dominion  thereof,  and  that 
all  and  singular  the  property  and  rights  here- 
inbefore mentioned  are  vested  In  the  United 
States  of  America. 

Until  Congress  shall  provide  for  the  govern- 
ment of  such  Islands,  all  the  civil,  Judicial,  and 
military  powers  exercised  by  the  ofBcers  of  the 
existing  government  In  said  Islands  shall  be 
vested  In  such  person  or  persons,  and  shall  be 
exercised  In  such  manner,  as  the  President  of  the 
United  States  shall  direct;  and  the  President 
shall  have  power  to  remove  said  officers  and  fill 
the  vacancies  so  occasioned. 

The  existing  treaties  of  the  Hawaiian  Islands 
with  foreign  nations  shall  forthwith  cease  and 
•determine,  being  replaced  by  such  treaties  as 
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may  exist,  or  as  may  be  hereafter  concluded, 
between  the  United  States  and  such  foreign  na- 
tion. The  municipal  legislation  of  the  Hawaiian 
Islands,  not  enacted  for  the  fulfilment  of  the 
treaties  so  extinguished,  and  not  inconsistent 
with  this  joint  resolution  nor  contrary  to  the 
Constitution  of  the  United  States,  nor  to  any 
existing  treaty  of  the  United  States,  shall  re- 
main In  force  until  the  Congress  of  the  United 
States  shall  otherwise  determine. 

Until  legislation  shall  bo  enacted  extending 
the  United  States  customs  laws  and  regulations 
ro  the  Hawaiian  Islands,  tbe  existing  customs 
relations  of  the  Hawaiian  Islands  with  the 
United  States  and  other  countries  shall  remain 
unchanged. 

There  shall  be  no  further  Immigration  of  Chi- 
nese Into  the  Hawaiian  Islands,  except  apon 
such  conditions  as  are  now  or  may  hereafter  be 
allowed  by  the  laws  of  the  United  States;  and 
no  Chinese,  by  reason  of  anything  herein  con- 
tained, shall  be  allowed  to  enter  the  United 
States  from  the  Hawaiian'  Islands. 

The  President  shall  appoint  five  commission- 
ers, at  least  two  of  whom  shall  be  residents  of 
the  Hawaiian  Islands,  who  shall,  as  soon  as  rea- 
sonably practicable,  recommend  to  Congress 
such  legislation  concerning  the  Hawaiian  Islands 
as  they  shall  .deem  necessary  or  proper. 
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mcnt   of  a  grand  jury;"  and    ('Amendment 
6),   that  "in  all  criminal  prosecutions  the 
•aceased  shall  enjoy  the  right  to  a  speedy  and 
public   trial   by  an   impartial   jury  of  the 
state    and  district  wherein  the  crime  shall 
have  been  committed."  But  there  is  another 
quesvion  underlying  this  and  all  other  rules 
for  Liie  interpretation  of  statutes,  and  that 
is.  What  was  the  intention  of  the  legislative 
body?     Without  going  back  to  the  famous 
•case  of  the  drawing  of  blood  in  the  streets 
of   Bolo^a,  the  books  are  full  of  authori- 
ties  to  the  effect  that  the  intention  of  the 
lawmakiner  power  will  prevail,  even  against 
the  letter  of  the  statute;  or,  as  t^sdy  ex- 
pressed by  Mr.  Justice  -Swayne  in  Smythe 
V.  FiBke,  23  Wall.  374,  380,  23  L.  ed.  47,  49 : 
**A  thing  may  be  within  the  letter  of  a  stat- 
ute knd  not  within  its  meaning,  and  within 
its   meaning,  though  not  within  its  letter. 
The  intention  of  the  lawmaker  is  the  law." 
A  parallel  expression  is  found  in  the  opin- 
ion of  Mr.  Chief  Justice  Thompson  of  the 
supreme  court  of  the  state  of  New   York 
(subsequently  Mr.  Justice  Thompson  of  this 
court),  in  People  v.  Vtica  Ins.  Co.  15  Johns. 
358,  381,  8  Am.  Dec.  243:     "A  thing  which 
18  within  the  intention  of  the  makers  of  a 
statute  is  as  much  within  the  statute  as  if 
it  were  within  the  letter ;  and  a  thing  which 
ia  within  the  letter  of  the  statute  is  not 
within  the  statute,  unless  it  be  within  the 
intention  of  the  makers." 

Without  going  farther,  numerous  illus- 
trations of  this  maxim  are  found  in  the  re- 
1 13] ports  of  our  own  oourt.  Nowhere  is  the  •doc- 
trine more  broadly  stated  than  in  United 
States  V.  Kirhij^  7  Wall.  482,  19  L.  ed.  278, 
in  which  an  act  of  Congress,  providing  that 
if  "any  person  shall  knowingly  and  wilfully 
obstruct  or  retard  the  passage  of  the  mail, 
or  of  any  driver  or  carrier,"  was  held  not 
to  apply  to  a  state  officer  who  held  a  war- 
rant of  arrest  against  a  carrier  for  murder, 
the  court  observing  that  no  officer  of  the 
United  States  was  placed  by  his  position 
above  responsibility  to  the. legal  tribunals 
of  the  country,  and  to  the  ordinary  processes 
for  his  arrest  and  detention  when  accused 
of  felony.  "All  '  laws,"  said  the  court, 
"should  receive  a  sensible  construction.  Gren- 
eral  terms  should  be  so  limited  in  their  ap- 
plication *as  not  to  lead  to  injustice,  oppres- 
sion, or  an  absurd  consequence.  It  will  al- 
ways, therefore,  be  presumed  that  the  leg- 
islature intended  exceptions  to  its  language, 
which  would  avoid  results  of  this  character. 
The  reason  of  the  law  in  such  cases  should 
prevail  over  its  letter."  A  case  was  cited 
from  Plowden,  holding  that  a  statute  which 
punished  a  prisoner  as  a  felon  who  broke 
prison  did  not  extend  to  a  prisoner  who 
broke  out  when  the  prison  was  on  fire,  "for 
he  is  not  to  be  hanged  because  he  would  not 
stay  to  be  burned."  Similar  language  to 
that  in  Kfrhy'a  Case  was  used  in  Carlisle  v. 
United  States,  16  Wall.  147,  163,  21  L.  ed. 
426,  429. 

In  Atkins  v.  Fibre  Disintegrating  Co. 
18  Wall.  272,  21  L.  ed.  841,  it  was  held  that 
a  suit  in  personam  in  admiralty  was  not  a 
"civil  suit"  within  the  11th  section  of  the 
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judiciary  act,  though  clearly  a  civil  suit 
in  the  general  sense  of  that  phrase,  and  as 
uHed  in  other  sections  of  the  same  act.    See 
also  Re  Louisville  Underwriters,  134  U.  S. 
488,  33  L.  ed.  991,  10  Sup.  Ct.  Rep.  587.  So 
in  Heydenfeldt  v.  Daney  Gold  d  Stiver  Min, 
Co.  93  U.  S.  634,  638,  23  L.  ed.  995,  996,  it 
was  said  by  Mr.  Justice  Davis:     "If  a  lit- 
eral interpretation  of  any  part  of  it  [a  stat- 
ute] would  operate  unjustly,  or  lead  to  ab- 
surd results,  or  be  contrary  to  the  evident 
meaning  of  the  act  taken  as  a  whole,  it 
should  be  rejected.    There  is  no  better  way 
of  discovering  its  true  meaning,  when  expres- 
sions in  it  are  rendered  ambiguous  by  their 
connection  with  other  clauses,  than  by  con- 
sidering the  necessity  for  it,  and  the  causes 
which     induced     its    enactment."    To    the 
same  effect  are  the  Church  of  Holy  Trinity 
V.  United  States,  143  U.  S.  457,  36  L.  ed.  226, 
12  Sup.  Ct.'Rep.  611,  in  which  many  cases 
are  cited  and  reviewed,  and  *Lau  Ou>  Bew  v.  [214] 
United  States,  144  U.  S.  47,  69,  36  L.  ed. 
340,   346,    12   Sup.   Ct.   Rep.   617.     In  thU 
latter  case  it  was  held  that  a  statute  re- 
quiring the  permission  of  the  Chinese  gov- 
ernment,   and   the   identification   of  "every 
Chinese  person  other  than  a  laborer,  who 
may  be  entitled  by  said  treaty  or  this  act 
[of  Congress]   to  come  within    the    United 
States,"  did  not  apply    to    "Chinese  mer 
chants    already     domiciled    in    the    United 
States,  who,  having  left  the  country  for  tem- 
porary purposes,  animo  revertendi,  seek  to 
re-enter  it  on  their  return  to  their  business 
and  their  homes."    Said  the  Chief  Justice: 
"Nothing  is  better  settled  than  that  stat- 
utes should  receive  a  sensible  construction, 
such  as  will  effectuate  the  legislative  inten- 
tion, and,  if  possible,  so  as  to  avoid  an  un- 
just or  an  absurd  conclusion."' 

Two  recent  English  cases  are  instructive 
in  this  connection:  In  Plumstead  Dist.  Bd. 
of  Works  V.  Spackman,  L.  R.  13  Q.  B.  Div. 
878,  887,  it  was  said  by  the  Master  of  Rolls, 
afterwards  Lord  Esher:  "If  there  are  no 
means  of  avoiding  such  an  interpretation  of 
the  statute"  (as  will  amount  to  a  great 
hardship),  "a  judge  must  come  to  the  con- 
clusion that  the  legislature  by  inadvertence 
has  committed  an  act  of  legislative  injus- 
tice; but,  to  my  mind,  a  judge  ought  to 
struggle  with  all  the  intellect  that  he  has, 
and  with  all  the  vigor  of  mind  that  he  has, 
against  such  an  interpretation  of  an  act  of 
Parliament;  and,  unless  he  is  forced  to 
come  to  a  contrary  conclusion,  he  ought  to 
assume  that  it  is  impossible  that  the  legis- 
lature could  have  so  intended."  See  also 
Ex  parte  Walton,  L.  R.  17  Ch.  Div.  746. 

Is  there  any  room  for  construction  in  this 
case,  or,  are  the  words  of  the  resolution  so 
plain  that  construction  is  impossible  ?  There 
are  many  reasons  which  induce  us  to  hold 
that  the  act  was  not  intended  to  interfere 
with  the  existing  practice,  when  such  inter- 
ference would  result  in  imperiling  the  peace 
and  good  order  of  the  islands.  The  main 
objects  of  the  resolution  were,  1st,  to  accept 
the  cession  of  the  islands  theretofore  made 
by  the  Republic  of  Hawaii,  and  to  annex  the 
same  "as  a  part  of  the  territory  of  the 
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United  States,  and  subject  to  the  sovereign 
dominion  thereof;"  2d,  to  abolish  all  exist- 
ing treaties  with  various  nations,  and  to  rec- 
ognize only  treaties  between  the  United 
States  and  such  foreign  nations;  3d,  to  con- 
tinue the  existing  laws  and  customs  regu- 

(215]lation8,  so  far  as  they  were  not  'inconsistent 
with  the  resolution,  or  contrary  to  the  Con- 
stitution, until  Congress  should  otherwise 
determine.  From  the  terms  of  this  resolution 
it  is  evident  that  it  was  intended  to  be  mere- 
ly temporary  and  provisional;  that  no 
chance  in  the  government  was  contemplated, 
and  that,  until  further  legislation, the  Repub- 
lic of  Hawaii  continued  in  existence.  Even 
its  name  was  not  chanf;ed  until  1900,  when 
the 'territory  of  Hawaii"  was  organized.  The 
laws  of  the  United  States  were  not  extended 
over  the  islands  until  the  organic  act  was 
passed  on  April  30,  1900,  when,  so  careful 
was  Congress  not  to  disturb  the.  existing 
condition  of  things  any  further  than  was 
necessary,  that  it  was  provided  (§5)  that 
only  "the  laws  of  the  United  States  which 
are  not  locally  inapplicable  shall  have  the 
same  force  and  effect  within  the  said  terri- 
tory as  elsewhere  in  the  United  States." 
Tliere  was  apparently  some  discretion  left 
to  the  courts  m  this  connection.  Indianap- 
olis &  St.  L,  R.  Co.  V.  Hor$t,  93  U.  S.  291, 
20U,  23  L.  ed.  898,  901.  The  fact,  already 
mentioned,  that  Confess,  in  this  organic 
act,  inserted  a  provision  for  the  empaneling 
of  grand  juries  and  for  the  unanimity  of  ver- 
dicts, indicates  an  understanding  that  the 
previous  practice  had  been  pursued  up  to 
that  time,  and  that  a  change  in  the  existing 
law  was  contemplated. 

Of  course,  under  the  Newlands  Resolution, 
nny  new  Icji^islation  must  conform  to  the 
Constitution  *  of  the  United  States;  but 
how  far  the  exceptions  to  the  exist- 
ing municipal  legislation  were  intended 
to  abolish  existing  laws  must  depend  some- 
what upon  circumstances.  Where  the  imme- 
diate application  of  the  Constitution  re- 
quired no  new  legislation  to  take  the  place 
of  that  which  the  Constitution  abolished,  it 
may  be  well  held  to  have  taken  immediate 
elTect;  but  where  the  application  of  a  pro- 
cedure hitherto  well  known  and  acquiesced 
in  left  nothing  to  take  its  place,  without  new 
legislation,  the  result  might  be  so  disastrous 
that  we  might  well  say  that  it  could  not 
have  been  within  the  contemplation  of  Con- 
gress. In  all  probability  the  contingency 
which  has  actually  arisen  occurred  to  no 
one  at  the  time.  If  it  had,  and  its  conse- 
quences were  foreseen,  it  is  incredible  that 
Congress  should  not  have  provided  against 
it. 

If  the  negative  words  of  the  resolution, 
"nor  contrary  to  the  Constitution    of    the 

{2 10]  United  States,"  be  construed  as  imposing 'up- 
on the  islands  every  provision  of  a  Consti- 
tution which  must  have  been  unfamiliar  to 
a  large  number  of  their  inhabitants,  and  for 
which  no  previous  preparation  had  been 
made,  the  consequences  in  this  particular 
connection  would  be  that  every  criminal  in 
the  Hawaiian  islands  convicted  of  an  infa- 
mous offenae  between  August  12,  1898,  and 
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June  14,  1900,  when  the  act  organizhig  the 
territorial  government  took  effeet,  most  be 
set  at  large;  and  every  verdict  in  a  civil 
case  rendered  by  less  than  a  unanimous  jury  • 
held  for  naught.  Surely,  such  a  result  could 
not  have  been  within  the  eontemplatlon  of 
Congress.  It  is  equally  manifest  that  sudi 
could  not  have  been  the  intention  of  the 
Republic  of  Hawaii  in  surrendering  its  au- 
tonomy. Until  then  it  was  an  independent 
nation,  exercising  all  the  powers  and  pren^ 
atives  of  complete  sovereignty.  It  certainly 
could  not  have  anticipated  that,  in  dealing 
with  another  indepenaent  nation,  and  yield- 
ing up  its  sovereignty,  it  had  denuded  it- 
self, by  a  negative,  preffnant,  of  all  power 
of  enforcing  its  criminiu  laws  according  to 
the  methods  which  had  been  in  vogue  for 
sixty  years,  and  was  adopting  a  new  pro- 
cedure for  which  it  had  had  no  opportunity 
of  making  preparation.  The  legislature  of 
the  Republic  had  just  adjourned,  not  to  con- 
vene again  until  some  time  in  1900,  and  not 
actually  convening  until  1901.  The  resolu- 
tion on  its  face  bears  evidence  of  having  been 
intended  merely  for  a  temporary  purpose, 
and  to  give  time  to  the  Republic  to  adapt 
itself  to  such  form  of  territorial  ffovemment 
as  should  afterwards  be  adopted  in  its  or- 
g^anic  act. 

The  lan^age  of  Mr.  Buchanan,  thAi  Sec- 
retary of  State,  in  holding  that  the  military 
government  established  m  California  did 
not  cease  to  exist  with  the  treaty  of  peace, 
but  continued  as  a  government  de  facto  un- 
til Congress  should  provide  a  territorial  gov- 
ernment, is  peculiarly  applicable  to  this 
case.  "The  great  law  of  necessity  justifies 
this  conclusion.  The  consent  of  the  people 
is  irresistibly  inferred  from  the  fact  that  no 
civilized  community  could  possibly  desire  ta 
abrogate  ain  existing  government,  when  the 
alternative  presented  would  be  to  place 
themselves  in  a  state  of  anarchy,  beyond  the 
protection  of  all  laws,  and  reauce  them  to 
the  unhappy  necessity  oi  submitting  to  the 
dominion  of  the  strongest."  [Cro$a  v.  Bar^ 
rison]  16  How.  184,  14  L.  ed.  897. 

*It  is  insisted,  however,  that,  as  the  com- [21 7] 
mon  law  of  England  had  been  adopted  in  Ha- 
waii by  the  Code  of  1897,  it  was  within  the 
power  of  the  courte  to  summon  a  grand  jury, 
and  that  such  action  might  have  been  taken 
and  criminals  tried  upon  indictmente  prop- 
erly found,  atad  convicted  by  a  unanimous 
verdict.  The  suggestion  is  rather  fanciful 
than  real,  since  fi  1109  of  the  Code  of  I897» 
adopting  the  common  law  of  England,  con- 
teined  a  proviso  that  "no  person  shall  be 
subject  to  criminal  proceedings  •  except  as 
provided  by  the  Hawaiian  laws."  These 
laws  provided  expressly  (I  616,  Penal  La  we 
of  1897)  as  follows:  "The  necessary  bills 
of  indictment  shall  be  duly  prepared  by  a 
legal  prosecuting  officer,  and  be  duly  pre- 
sented to  the  presiding  judge  of  a  court  be- 
fore the  arraignment  of  the  accused,  and 
such  judffe  shall,  after  examination,  certify 
upon  each  bill  of  indictment  whether  he 
finds  the  same  a  true  bill  or  not."  The  ques- 
tion thus  squarely  presented  to  every  judge 
in  the  Republic  was,  whether  he  was  bound 
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to  summon  a  grand  jury  under  the  Newlands 
resolution,  when  no  provision  existed  by  law 
for  impaneling  the  same,  or  their  payment, 
and  when,  in  so  doing,  he  \vas  obliged  to  ig- 
nore the  plain  statute  of  his  own  country. 

It  is  not  intended  here  to  decide  that  the 
words  "nor  contrary  to  the  Constitution  of 
the  United  States"  are  meaningless.  Clearly, 
they  would  be  operative  upon  any  municipal 
legislation  thereafter  adopted,  and  upon  any 
proceedings  thereafter  had,  when  the  appli- 
eation  of  the  Constitution  would  not  result 
in  the  destruction  of  existing  provisions  con- 
ducive to  the  peace  and  gwA  order  of  the 
ccmmunity.     Iherefore   we   should    answer 
without  hesitation  in  the  negative  the  ques- 
tion   put   by  counsel   for  the   petitioner   in 
their  brief:     "Would  municipal  statutes  of 
Hawaii,  allowing  a  conviction  of  treason  on 
eircumstantial  evidence,  or  on  the  testimony 
of  one  witness,  depriving  a  person  of  liberty 
by   the  will  of  the  legislature  and  without 
process  or  confiscating  private  property  for 
public  use  without  compensation,  remain  in 
force  after  an  annexation  of  the  territory 
to  the  United  States,  which  was  conditioned 
upon  the  extinction  of  all  legislation  contra- 
ry to  the  Constitution?"    We  would  even  go 
farther,  and  sa^  that  most,  if  not  all,  the 
privileges  and  immunities  contained  in  the 
S18]Bill  of  Rights  of  the  Constitution  *were  in- 
tended   to   apply   from   the   moment  of  an- 
Ecxation;  but  we  place  our  decision  of  this 
case  upon  the  ground  that  the  two  rights 
alleged  to  be  violated  in  this  case  are  not 
fundamental  in  their  nature^    but    concern 
merely  a  method  of  procedure  which  sixty 
years  of  practice  had  shown  to  be  suited  to 
the  conditions  of  the  islands,  and  well  cal- 
culated to  conserve  the  rights  of  their  cit- 
izens to  their  lives,  their  property,  and  their 
well  being. 

Inasmuch  as  we  are  of  opinion  that  the 
status  of  the  islands  and  the  powers  of  their 
provisional  government  were  measured  by 
the  Newlands  Resolution,  and  the  case  has 
been  argued  upon  that  theory,  we  have  not 
deemed  it  necessary  to  consider  what  would 
have  been  its  position  had  the  important 
words  "nor  contrary  to  the  Constitution  of 
the  United  States"  been  omitted,  or  to  re- 
consider the  questions  which  arose  in  the 
Insular  Tariff  Cases  re^rding  the  power  of 
Congress  to  annex  territory  without,  at  the 
same  time,  extending  the  Constitution  over 
it.  Of  course,  for  the  reasons  already 
stated,  the  questions  involved  in  this  case 
coold  arise  only  from  such  as  occurred  be- 
tween the  taking  effect  of  the  joint  resolu- 
tion of  July  7,  1898,  and  the  act  of  April 
30,  1900,  establishing  the  territorial  govern- 
ment. 

The  decree  of  the  District  Court  for  the 
territory  of  Ha^oaii  must  he  reversed,  And 
the  case  remanded  to  that  court,  with  in- 
structions to  dismiss  the  petition. 

Mr.  Justice  White  and  Mr.  Justice  Mo- 
Keana,  concurring: 

The  cour^  in  its  opinion  disposes  of  the 
ease  solely  by  a  construction  of  the  act  of 
Congress.  Conceding,  arguendo,  that  such 
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view  is  wholly  adequate  to  dedde  the  eauat, 
I  concur  in  the  meaning  of  the  act  as  ex- 
pounded in  the  opinion  of  the  court,  aad, 
in  the  main,  with  the  veasoaing  by 
which  that  interpretation  is  elucidated.  I 
prefer,  however,  to  place  my  ooneurrence  in 
the  judgment  upon  an  additional  ground 
which  seems  to  me  more  fundamental.  That 
ground  is  this:  That  as  a  consequence  of 
the  relation  which  the  Hawaiian  islands  oc- 
cupied towards  the  United  States,  growing 
out  of  the  resolution  of  annexation,  the  pro- 
visions of  the  5th  and  ($th  Amendments  *of[219] 
the  Constitution  conceming*ijrand  and  petit 
juries  were  not  applicable  to  that  territory, 
because  whilst  the  effect  of  the  resolution 
of  annexation  was  to  acquire  the  islands,  and 
subject  them  to  the  sovereignty  of  the 
United  States,  neither  the  terms  of  the  res- 
olution nor  the  situation  which  arose  from 
it  served  to  incorporate  the  Hawaiian  is- 
lands into  the  United  States,  and  make  them 
an  integral  part  thereof.  In  other  words,  in 
my  opinion,  the  case  is  controlled  by  the  de- 
cision in  Doumes  v.  Bidu?ell,  182  if.  8.  244, 
45  L.  ed.  1088,  21  Sup.  Ct.  Rep.  770. 

The  resolution  of  Congress  annexing  the 
islands,  it  seems  to  me,  makes  the  conclusion 
just  stated  quite  clear,  and  manifests  that 
it  was  not  intended  to  incorporate  the  is- 
lands eo  instantif  but,  on  the  contrary,  that 
the  purpose  was,  whilst  acquiring  them,  to 
leave  the  permanent  relation  which  they 
were  to  bear  to  the  government  of  the 
United  i^tates  to  await  the  subsequent  deter- 
mination of  Congress.  By  the  resolution 
the  islands  were  annexed,  not  absolutely,  but 
merely  "as  a  part  of  the  territory  of  the 
United  States/*  and  were  simply  declared  to 
be  subject  to  its  sovereignty.  The  minutest 
examination  of  the  resolution  fails  to  dis- 
close any  provision  declaring  that  the  is- 
lands are  incorporated  and  made  a  part  of 
the  United  States,  or  endowing  them  with 
the  rights  which  would  arise  from  snch  re- 
lation. On  the  contrary,  the  resolution  re- 
pels the  conclusion  of  incorporation.  Thus 
it  provided  for  the  government  of  the  islands 
by  a  commission  to  be  appointed  by  the  Pres- 
ident, until  Congress  should  have  opportu- 
nity to  create  the  government  which  would 
be  deemed  best.  Further,  it  stipulated  '*until 
legislation  shall  be  enacted  extending  the 
United  States  customs  laws  and  regulations 
to  the  Hawaiian  islands,  the  existing  cus- 
toms relations  of  the  Hawaiian  islands  with 
the  United  States  and  other  countries  shall 
remain  unchanged."  And,  if  possible,  to 
make  the  purpose  of  Congress  yet  clearer, 
the  act  proviaed  that  "the  President  shall 
appoint  five  commissioners,  at  least  two  of 
wnom  shall  be  residents  of  the  Hawaiian  is- 
lands, who  shall,  as  soon  as  reasonably  prac- 
ticable, recommend  to  Congress  such  fegis- 
lation  concerning  the  Hawaiian  islands  as 
they  shall  deem  necessary  or  proper."  All 
these  provisions,  in  my  opinion,  clearly  point 
out  that,  whilst  the  purpose  was  to  acquire 
*and  extend  the  sovereignty  of  the  United  [220] 
States  over  the  islands,  it  was  proposed  only 
to  provide,  bv  the  resolution  of  annexation, 
a   provisional    government   until    Congress 
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ibould  become  posaesaed  of  the  information 
iieceaBary  to  enable  it  to  determine  what 
•bould  be  the  permanent  status  of  the  an- 
nexed territory.  And  the  meaning  of  the 
resolution  of  annexation  thus  indicated  by 
its  terms  is  reflexly  demonstrated  by  the  act 
•To  Provide  a  Qovemment  for  the  Territory 
of  Hawaii,"  approved  April  30,  1900,  by 
which  the  islandis  were  undoubtedly  made  a 
part  of  the  United  States  in  the  fullest  sense 
and  given  a  territorial  form  of  government. 
When  the  two  acts  are  put  in  contrast  and 
the  declarations  in  the  later  act  are  consid- 
ered, which  wcyre  not  found  in  the  earlier 
act,  and  which,  it  is  to  be  presumed,  were 
intentionally  omitted  from  the  resolution 
providing  for  annexation,  I  can  see  no  rea- 
son for  holding  that  the  mere  act  of  annexa- 
tion accomplished  the  result  which  was 
brought  about  by  the  subsequent  law  con- 
taining the  more  comprehensive  provisions. 

The  mere  annexation  not  having  effected 
the  incorporntion  of  the  islands  into  the 
United  States,  it  is  not  an  open  question 
that  the  provisions  of  the  Constitution  as  to 
grand  and  petit  juries  were  not  applicable 
to  them.  Hurtado  v.  Calif onvia,  110  U.  S. 
610,  28  L.  ed.  232,  4  Sup.  Ct.  Rep.  Ill,  292; 
He  Ro88,  140  U.  S.  473,  suh  nom,  Ro8$  v.  Mc- 
Intyre,  35  L.  ed.  583,  11  Sup.  Ct.  Hep.  897: 
Boiln  V.  'Sehraaka,  176  U.  o.  83,  and  cases 
•cited  on  page  83,  44  L.  ed.  382,  20  Sup.  Ct. 
Rep.  287;  Maxwell  v.  Dow,  176  U.  S.  684, 
44  L.  ed.  597.  20  Sup.  Ct.  Rep.  448,  494;  and 
Dwjones  y.  Bidtoell,  182  U.  S.  244,  46  L.  ed. 
1088,  21  Sup.  Ct.  Rep.  770. 

Nor  is  there  anything  in  the  provision  in 
the  act  of  annexation  relating  to  the  opera- 
tion of  the  Constitution  in  the  annexed  ter- 
ritory which  militates  against  the  conclu- 
sions previouslv  expressed.  The  text  of  the 
resolution  on  tnis  subject  is  as  follows: 

"The  municipal  legislation  of  the  Ha- 
waiian islands,  not  enacted  for  the  fulfil- 
inent  of  the  treaties  so  extinguished,  and  not 
inconsistent  with  this  joint  resolution,  nor 
contrary  to  the  Constitution  of  the  United 
States,  nor  to  any  existing  treaty  of  the 
United  States,  shall  remain  in  force  until 
the  Congress  of  the  United  States  shall  oth- 
erwise (fetermine." 

Now,  in  so  far  as  -the  Constitution  is  con- 
cerned, the  clause  subjecting  the  existing 
legislation  which  was  provisionally  contin- 
[221]ued  *to  the  control  of  the  Constitution» 
clearly  referred  only  to  tfate  provisions  of  the 
Constitution  which  were  applicable,  and  not 
to  those  which  were  inapplicable.  In  other 
words,  having,  by  the  resolution  itself,  cre- 
ated a  condition  of  things  absolutely  incom- 
patible with  immediate  incorporation,  Con- 
gress, mindful  that  the  Constitution  was  the 
supreme  law,  and  that  its  applicable  provi- 
sions were  operative  at  all  times,  every- 
where, and  upon  every  condition  and  per- 
sons, declared  that  nothing  in  the  joint  reso- 
lution continuing  the  customs  legislation 
and  local  law  should  be  considered  as  perpet- 
uating such  laws,  where  they  were  inconsist- 
ent with  those  fundamental  provisions  of  the 
Constitution  which  were,  by  their  own  force, 
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applicable  to  the  territory  with  which  Con- 
gress was  dealing. 

To  say  the  contrary  would  be  but  to  de- 
clare that  Congress  had  provided  for  the  con- 
tinuance of  the  tariff  and  other  l^slation, 
whilst,  at  the  same  time,  it  had  enacted  that 
that  result  should  not  be  brought  about.  It 
would,  moreover,  lead  to  the  assumption 
that  provisions  of  the  Constitution  which 
were  inapplicable  to  the  particular  situation 
should  yet  govern  and  control  that  condition. 

Mr.  Justice  MoKeniiA  authorizes  me  to 
say  that  he  also  concurs  in  the  result  for  the 
foregoing  reasons. 

Mr.  Chief  Justice  Fuller,  with  whom  con- 
curred Mr.  Justice  Harlan^  Mr.  Justice 
Brewer,  and  Mr.  Justice  PeokluuB,  dis- 
senting : 

In  my  opinion,  the  final  order  of  the  dis- 
trict court  should  be  affirmed. 

Mankichi  was  tried  on  an  information 
filed  May  4,  1899,  charging  him  with  the 
commission  of  the  crime  of  murder  on  March 
26  of  that  year,  and  was  found  guilty  of 
manslaughter  in  the  first  degree  by  the  ver- 
dict of  nine  jurors.  The  statutes  of  Hawaii 
prior  to  July  7,  1898,  provided  for  such  trial 
and  conviction. 

Julv  7, 1898,  the  "Joint  Resolution  to  Pro- 
vide for  Annexing  the  Hawaiian  Islands  to 
the  United  States^'  was  approved.  *30  Stat  [228] 
at  L.   760.     Surrender  of  sovereignty   and 
possession  was  effected  August  12,  1898. 

The  act  "To  Provide  a  Qovemment  for  the 
Territory  of  Hawaii"  was  approved  April  30, 
1900.    31  Stat,  at  L.  141,  chap.  339. 

If  Articles  of  Amendment  6  and  6  were 
applicable  to  the  territory  of  Hawaii  after 
August  12,  1898,  the  district  judge  waa 
right,  and  Mankichi  was  entitled  to  be  dis- 
charged. 

The  annexation  resolution  contained  three 
sections,  and,  omitting  the  2^  and  3d  as  not 
material  here,  is  given  in  the  margin.t 

tWbereas  the  government  of  the  Republic  of 
Hawaii  having,  in  doe  form,  stgnifled  Its  con- 
sent, in  the  manner  provided  by  Its  Constlto- 
tlon.  to  cede,  absolutely  and  without  reserre.  to 
the  United  States  of  America,  all  rights  of  sov- 
ereignty of  whatsoever  kind  In  and  over  the 
Hawaiian  Islands  and  their  dependencies,  and 
also  to  cede  and  transfer  to  the  United  States 
the  absolute  fee  and  ownership  of  all  public, 
government,  or  Crown  lands,  public  buildings  or 
edifices,  ports,  harbors,  military  equipment,  and 
all  other  public  property  of  every  kind  and  de- 
scription belonging  to  the  government  of  the 
Hawaiian  Islands,  together  with  every  right  and 
appurtenance  thereunto  appertaining:  There- 
fore: 

ReBoived  by  the  Senate  and  Houte  of  Repr^ 
aentativca  of  the  United  States  of  AmeHea  In 
Congrens  assembled.  That  said  cession  Is  ac- 
cepted, I'atifled,  and  confirmed,  and  that  the  said 
Hawaiian  Islands  and  their  dependencies  be, 
and  they  are  hereby,  annexed  as  a  part  of  the 
territory  of  the  United  States,  and  are  subject 
to  the  sovereign  dominion  thereof,  and  that  all 
and  singular  the  property  and  rights  heretnt>e- 
fore  mentioned  are  vested  In  the  United  States 
of  America. 

The  existing  laws  of  the  United  States  rela- 
tive to  public  lands  shall  not  apply  to  such  lands 
In  the  Hawaiian  Islands:  but  the  Congress  of 
the  United  States  shall  enact  special  laws  for 
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1MB]  ^"Bj  the  specific  language  of  this  resolu- 
tion no  legislation  which  was  contrary  to  the 
Constitution  of  the  United  States  remained 
in  force. 

The  language  is  plain  and  unambiguous, 
and  resort  to  construction  or  interpretation 
is  absolutely  uncalled  for.  To  tamper  with 
the  words  is  to  eliminate  them. 

This  is  not  one  of  those  rare  cases  where 
adherence  to  the  letter  leads  to  manifest  ab- 
surdity, as  in  United  States  v.  Kirhy,  7 
Wall.  482,  19  L.  ed.  278,  and  the  illustra- 
tions there  drawn  by  Mr.  Justice  Field  from 
Piiffendorf  and  Plowden. 

The  argument  ah  tnconvenienti,  without 
more,  is  an  unsafe  guide,  and  departure  from 
the  plain  meaning  tends  to  usurp  legislative 
functions.  Besides,  that  argument  has  no 
application  here.  Courts  in  Hawaii  have 
had  criminal  law  jurisdiction  for  more  than 
half  a  century;  and  they  had  power  to  im- 
B24] panel  a  *grand  jury  {United  States  v.  Hill, 
1  Brock,  159,  Fed.  Cas.  No.  15,364),  and  to 
direct  the  petit  jury  of  twelve  that  convic- 
tion could  only  be  had  by  a  unanimous  ver- 
dict. 

In  giving  the  instructions  which  accom- 
panied the  joint  resolution,  Mr.  Justice  Day, 
then  Secretary  of  State,  under  date  of  July 
8,  1898,  said:  'These  recitals,  it  will  be  ob- 
served, are  made  in  the  language  of  the 
treaty  of  annexation  concluded  at  Washing- 
ton on  the  16th  day  of  June,  1897.  They,  as 
well  as  the  other  terms  of  that  treaty,  were 
advisedly  incorporated  into  the  joint  resolu- 
tion, because  they  embodied  the  terms  of  ces- 
sion, which  have  not  only  been  agreed  upon 
by  the  two  goverliments,  but  which  have  also 
been  rati  fled  by  the  government  of  the  Re- 
public of  Hawaii." 

The  reference  is  to  a  proposed  treaty 
signed  by  Secretary  Sherman  on  the  part  of 
the  United    States,  and    by  three    commis- 


sioners on  the  part  of  Hawaii,  to  which  the 
advice  and  consent  of  the  Senate  was  not 
given. 

The  preamble  to  this  treaty  expressed  the 
"desire  of  the  government  of  the  Republic  of 
Hawaii  that  those  islands  should  be  incorpo- 
rated into  the  United  States  as  an  integrals 
part  thereof  and  imder  its  sovereignty,"  and' 
that  the  two  governments  ''have  determined 
to  accomplish  by  treaty  an  object  so  impor- 
tant to  theirmutual  and  permanent  welfare.*^ 

The  language  of  the  remainder  of  the- 
treaty  is  repr^uced  in  .the  joint  resolution, 
including  tne  provision  that  the  municipal 
legislation  of  Hawaii  should  remain  in  force 
when  not  inconsistent  with  the  resolution  or 
any  existing  treaty  of  the  United  States  nor 
contrary  to  the  Constitution  of  the  United 
States. 

By  the  resolution,  Congress  provided  for 
the  government  of  Hawaii  under  the  author- 
ity of  the  United  States.  All  the  civil,  ju- 
dicial, and  military  powers  exercised  by  the 
officers  in  the  islands  were  vested  in  the  ap- 
pointees of  the  President,  and  were  to  be  ex- 
ercised "in  such  manner  as  the  President  of 
the  United  States  shall  direct."  The  Presi- 
dent  prorogued  the  legislature;  reappointed 
the  officers  "of  the  Republic  of  Hawaii  as  it 
existed  just  prior  to  the  transfer  of  sover- 
eignty; required  such  officers  to  take  an  oath 
of  allegiance  to  the  United  *States;  and  re-[886]|* 
quired  all  bonded  officers  to  renew  their 
bonds  to  the  government  of  the  United 
States." 

All  existing  treaties  of  Hawaii  were  abro- 
gated; further  immigration  of  the  Chinese- 
was  prohibited  except  as  allowed  "by  the* 
laws  of  the  United  States;"  the  customs 
laws  of  Hawaii,  and  its  municipal  legisla* 
tion  not  contrary  to  the  Constitution  of  the* 
United  States,  were  continued  in  force  until 
Congress  should  otherwise  determine. 


their  management  and  disposition:  Provided, 
Tbat  all  revenue  from,  or  proceeds  of,  the  same, 
except  as  regards  sucb  part  thereof  as  may  be 
used  or  occupied  for  the  civil,  military,  or  naval 
purposes  of  the  United  States,  or  may  t>e  as- 
signed for  the  use  of  the  loral  government,  shall 
lie  used  solely  for  the  benefit  of  the  Inhabitants 
of  the  Hawaiian  Islands,  for  educational  and 
other  public  purposes. 

Until  Congress  shall  provide  for  the  govern- 
ment of  such  Islands,  all  the  civil.  Judicial,  and 
military  powers  exercised  by  th<*  officers  of  the 
existing  government  in  sold  Islands  shall  be 
vested  In  such  person  or  persons,  and  shall 
be  exercised  in  such  manner,  as  the  President 
of  the  United  Stotes  shall  direct :  and  the  Presi- 
dent shall  have  power  to  remove  said  officers, 
and  fill  the  vacancies  so  occasioned. 

The  existing  treaties  of  the  Hawaiian  Is- 
lands with  foreign  nations  shall  forthwith  cease 
and  determine,  being  replaced  by  such  treaties 
8S  may  exist,  or  as  may  be  hereafter  concluded, 
between  the  United  States  and  such  foreign  na- 
tions. The  municipal  legislation  of  the  Ha- 
waiian islands,  not  enacted  for  the  fulfilment  of 
the  treaties  so  extinguished,  and  not  Inconsist- 
ent with  this  joint  resolution  nor  contrary  to 
the  Constitution  of  the  United  States  nor  to  any 
existing  treaty  of  the  United  States,  shall  re- 
main In  force  until  the  Congress  of  the  United 
Btates  shall  otherwise  determine. 

Until  legislation  shall  be  enacted  extending 
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the  United  States  customs  laws  and  regnlntlons 
to  the  Hawaiian  Islands,  the  existing  customs 
relations  of  the  Hawaiian  Islands  with  the 
United  States  and  other  countries  shall  remain 
unchanged. 

The  public  debt  of  the  Republic  of  Hawaii, 
lawfully  existing  at  the  date  of  the  passage  of 
this  Joint  resolution.  Including  the  amounts  due 
to  depositors  In  the  Hawaiian  Postal  Savings 
Bank,  Is  hereby  assumed  by  the  government  of 
the  United  SUtes;  but  the  liability  of  the 
United  States  In  this  regard  shall  In  no  case  ex- 
ceed four  million  dollars.  So  long,  however,  as 
the  existing  government  and  the  present  com- 
mercial relations  of  the  Hawaiian  Islands  are 
continued  as  hereinbefore  provided,  said  govern- 
ment shall  continue  to  pay  the  Interest  on  said 
debt. 

There  shall  be  no  further  immigration  of  Chi- 
nese Into  the  Hawaiian  Islands,  except  upon 
such  conditions  as  are  now  or  may  hereafter  be 
allowed  by  the  laws  of  the  United  States;  and 
no  Chinese,  by  reason  of  anything  herein  con- 
tained, shall  be  allowed  to  enter  the  United 
States  from  the  Hawaiian  Islands. 

The  President  shall  oppolnt  five  commission- 
ers, at  least  two  of  whom  shall  t>e  residents  of 
the  Hawaiian  Islands,  who  shall,  as  soon  as  rea- 
sonably practicable,  recommend  to  Congress  sucb 
legislation  concerning  the  Hawaiian  Islands  as 
they  shall  deem  necessary  or  proper. 
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CommiBaionert  were  to  be  and  were  ap- 
pointed to  reoonunend  to  Congress  such  leg- 
iBlatioD  as  they  might  "deem  necessary  and 
proper." 

The  act  of  April  30,  1900,  was  the  result 
of  their  report,  and  provided  further  govern- 
ment, dealing  with  details,  and  permanent 
instead  of  temporary.  But,  while  tempo- 
rary under  the  resolution,  it  was  neverthe- 
less a  system  of  government,  and  the  terri- 
tory was  under  the  soverei^ty  of  the  Unit- 
ed States,  and  governed  by  its  agencies. 

By  the  resolution,  the  annexation  of  the 
Hawaiian  islands  became  complete,  and  the 
object  of  the  proposed  treaty,  that  "those  is- 
lands should  be  incorporated  into  the  United 
States  as  an  integral  part  thereof,  and  un- 
der its  sovereignty,"  was  accomplished. 

The  exceptions  in  respect  of  customs  rela- 
tions and  the  prohibition  of  the  immigra- 
tion of  the  Chinese,  embodied  in  the  treaty 
agreement  and  in  the  resolution,  could  not 
destroy  the  effect  of  incorporation  or  of  the 
extension  of  the  Constitution.  If  this  were 
possible,  the  act  of  April  30,  1900,  would 
lie  open  to  the  same  objection. 

It  was  said  at  the  bar  that  the  words  "con- 
trary to  the  Constitution  of  the  United 
States"  were  inserted  as  a  declaration  that 
certain  "fundamental  rights  and  principles, 
the  basis  of  all  free  government,  which  can- 
not with  impunity  be  transcended,**  were  to 
be  protected  in  Hawaii;  that  certain  limita- 
tions of  the  Constitution  applied  "wherever 
the  jurisdiction  of  the  United  States  ex- 
tends." But,  in  that  view,  the  insertion  of 
the  phrase  was  superfluous  and  accomplished 
nothing. 

Nor  were  we  informed  what  those  funda- 
'  mental  rights  are.    This  is  not  a  question  of 

IS26] natural  rights,  on  the  one  hand,  and  *artifi- 
cial  rights  on  the  other,  but  of  the  funda- 
mental rights  of  every  person  living  under 
the  sovereignty  of  the  United  States  in  re- 
spect of  that  government.  And  among  those 
rights  is  the  right  to  \>e  free  from  prosecu- 
tion'for  crime  unless  after  indictment  by  a 
grand  jurv,  and  the  riffht  to  be  acquitted  un- 
less found  guilty  by  tne  unanimous  verdict 
of  a  petit  jury  of  twelve. 

In  CalUtn  v.  WiUon,  127  U.  S.  640,  549,  32 
L.  ed.  223,  226,  8  Sup.  Ct.  Rep.  1301,  it  was 
said  by  Mr.  Justice  Harlan,  speaking  for  the 
court:  "And  as  the  guaranty  of  a  trial  by 
jury,  in  the  3d  article,  implied  a  trial  in 
that  mode  and  according  to  the  settled  rules 
of  the  common  law,  the  enumeration,  in  the 
6th  Amendment,  of  the  rights  of  the  accused 
in  criminal  prosecutions,  is  to  be  taken  as  a 
declaration  of  what  those  rules  were,  and  is 
to  be  referred  to  the  anxiety  of  the  people 
of  the  states  to  have  in  the  supreme  law  of 
the  land,  and  90  far  as  the  agencies  of  the 
general  government  were  oonoemed,  a  full 
and  distinct  recognition  of  those  rules,  as 
involving  the  fundamental  rights  of  life,  lib- 
erty, and  property." 

Common-law  rights  are  described  in  the 
ordinance  of  1787  as  "fundamental  princi- 
ples of  civil  and  religious  liberty,"  and  the 
amendments  embodying  common-law  rights 
were  demanded,  as  the  preamble  of  the  act 
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of  Congress  proposing  them  declares,  "in  or- 
der to  prevent  misconstruction  or  abuse"  of 
the  powers  of  the  general  government. 

Assuming,  solely  for  the  sake  of  argument, 
that  the  mere  fact  of  annexation  might  not 
in  itself  have  at  once  extended  to  the  inhab- 
itants of  Hawaii  all  the  rights,  privile|^s, 
and  immunities  guarant^d  hj  the  Constitu- 
tion, and  that  Congress  had  the  power  to 
impose  limitations  m  that  regard,  I  think 
not  only  that  Congress  did  not  do  so  in  the 
particulars  in  question,  but  that,  in  re-enact- 
ing existing  legislation.  Confess,  by  the 
terms  of  the  resolution,  intentionally  inval- 
idated so  much  thereof  as  in  these  particu- 
lars was  inconsistent  with  the  Constitution. 
The  presumptions  are  all  opposed  to  any 
capitulation  in  the  matter  of  common-law 
institutions. 

Mr.  Justice  Harlan*  dissenting: 

This  case   is   of   such  exceptional  impor- 
tance in  respect  of  the  *  principles  announced  [287] 
by  my  brethren  of  the  majority,  that  I  deem 
it  not  inappropriate  to  state  my  views  in  a 
separate  opinion. 

1  entirely  concur  with  the  Chief  Justice 
in  holding  that  the  accused  was  properly  dis- 
charged from  custody.  Whether  the  legality 
of  hli  detention  be  tested  by  the  Constitu- 
tion or  alone  by  the  joint  resolution  of  Con- 
gress, approved  July  7th,  1898,  providing 
"for  annexing  the  Hawaiian  islands  to  the 
United  States,"  his  imprisonment  was,  in 
myjudgment,  wholly  unauthorized. 

What,  at  the  time  of  the  arrest  and  trial 
of  the  accused,  were  the  relations  existing 
between  the  United  States  and  Hawaii  ?  By 
what  law  were  the  personal  rights  of  the 
people  of  Hawaii  to  be  then  determined  ?  The 
decision  of  the  case  depends  upon  the  answer 
to  these  questions. 

In  1807  a  treaty  was  made  between  the 
United  States  and  the  Republic  of  Hawaii, 
which  was  signed  by  Secretary  Sherman  on 
behalf  of  the  United  States,  and  by  three 
commissioners  on  the  part  of  Hawaii.  Sen- 
ate Report  No.  681,  55th  Congress,  2d  Sesa^ 
March  16th,  1898. 

The  preamble  to  that  treaty  expressed  the 
"desire  of  the  government  of  the  Republic  of 
Hawaii  that  those  islands  shall  be  inoorpo' 
rated  into  the  United  States  <is  an  integral 
part  thereof  and  under  its  sovereignty,*'  It 
also  recited  the  determination  of  the  two 
governments  "to  accomplish  by  treaty  an  ob- 
ject so  important  to  their  mutual  and  per- 
manent welfare." 

The  treaty  stipulated  that,  until  Congress 
provided  for  the  government  of  such  islands, 
all  the  civil,  judicial,  and  military  powers 
exercised  by  the  officers  of  the  existing  gor- 
ernment  in  the  islands  should  be  vested  in 
such  person  or  persons,  and  be  exercised  in 
such  manner,  as  ttie  President  of  the  United 
States  directed,  and  that  the  President 
should  have  power  to  remove  said  officers, 
and  fill  the  vacancies  so  occasioned;  also 
that  the  municipal  legislation  of  the  Ha- 
waiian islands  '^not  inconsistent  with  thi^ 
treaty  nor  contrary  to  the  Constitution  of 
the  United  States,  nor  to  any  existing  treaty 
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of  the  United  States,  shall  remain  in  force 
until  the  Congress  of  the  United  States  shall 
otherwise  determine." 
1828]  *The  treaty  was  not  formally  ratified,  but 
its  object  was  accomplished  by  the  passage 
of  the  joint  resolution  of  July  7tn,  1898. 
80  Stat,  at  L.  750. 

In  order  that  the  full  scope  of  that  reso- 
lution may  be  seen,  it  is  here  given  in  full : 

"Whereas  the  government  of  the  Re][>ublic 
of  Hawaii  having,  in  due  form,  signified  its 
consent,  in  the  manner  provided  by  its  Con- 
stitution, to  cede  absolutely  and  without  re- 
serve to  the  United  States  of  America  aU 
fighta  of  sovereignty  of  tDhatsoever  kind  in 
and  over  the  Hawaiian  islands  and  their  de- 
pendencies, and  also  to  cede  and  transfer  to 
the  United  States  the  absolute  fee  and  own- 
ership of  all  public,  government,  or  Crown 
lands,  public  buildings  or  edifices,  ports,  har- 
bors, military  equipment,  and  all  other  pub- 
lic property  of  every  kind  and  description 
belonging  to  the  government  of  the  Hawaiian 
islands,  together  with  every  right  and  ap- 
purtenance thereunto  appertaining:  There- 
fore, 

"Resolved  hy  the  Senate  a/nd  Bouse  of 
Representatives  of  the  United  States  of 
America  in  Congress  assembled.  That  said 
cession  is  accepted,  ratified,  and  confirmed, 
and  that  the  said  Hawaiian  islands  and  their 
dependencies  be,  and  they  are  hereby,  an- 
nexed as  a  part  of  the  territory  of  the  Unit- 
ed States  and  are  subject  to  the  sovereign 
dominion  thereof,  and  that,  all  and  singu- 
lar, the  property  and  rights  hereinbefore 
mentioned  are  vested  in  the  United  States 
of  America. 

"The  existinff  laws  of  the  United  States 
relative  to  public  lands  shall  not  apply  to 
such  lands  in  the  Hawaiian  islands;  out  the 
Congress  of  the  United  States  shall  enact 
ajjecial  laws  for  their  management  and  dis- 
position: Provided,  That  all  revenue  from 
or  proceeds  of  the  same,  except  as  regards 
sucn  part  thereof  as  may  be  used  or  occu- 
pied for  the  civil,  military,  or  naval  pur- 
poses of  the  United  States,  or  may  be  as- 
signed for  the  use  of  the  local  government, 
shall  be  used  solely  fot  the  benefit  of  the  in- 
habitants of  the  Hawaiian  islands  for  edu- 
cational and  other  public  purposes. 

"Until  Congress  shall  provide  for  the  gov- 
ernment of  such  islands,  all  the  civil,  judi- 
cial, and  military  powers  exercised  by  the 
officers  of  the  existing  government  in  said 
(£20]  islands  shall  be  vest^  *in  such  person  or 
persons,  and  shall  be  exercised  in  such  man- 
ner, as  the  President  of  the  United  States 
shall  direct;  and  the  President  shall  have 
power  to  remove  said  officers  and  fill  the  va* 
cancies  so  occasioned. 

"The  existing  treaties  of  the  Hawaiian  is- 
lands with  foreign  nations  shall  forthwith 
cease  and  determine,  being  replaced  by  such 
treaties  as  may  exist,  or  as  may  be  hereafter 
concluded,  between  the  United  States  and 
such  foreign  nations.  The  municipal  legis- 
lation of  the  Hawaiian  islands,  not  enacted 
for  the  fulfilment  of  the  treaties  so  extin- 
guished, and  not  inconsistent  with  this  joint 
resolution  nor  contrary  to  the  Constitution 
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of  the  United  States  nor  to  any  existing 
treaty  of  the  United  States,  shall  remain  in 
force  until  the  Congress  of  the  United  States 
shall  otherwise  determine. 

"Until  legislation  shall  be  enacted  extend- 
ing the  United  States  customs  laws  and  reg- 
ulations to  the  Hawaiian  islands,  the  exist- 
ing customs  relations  of  the  Hawaiian  is- 
lands with  the  United  States  and  other  coun- 
tries shall  remain  unchanged. 

"The  public  debt  of  the  Republic  of  Ha- 
waii, lawfullv  existing  at  the  date  of  the 
f massage  of  this  joint  resolution,  including 
he  amounts  due  to  depositors  in  the  Ha- 
waiian Postal  Savings  bank,  is  hereby  as- 
sumed by  the  government  of  the  United 
States ;  but  the  liability  of  the  United  States 
in  this  regard  shall  in  no  case  exceed  four 
million  dollars.  So  long,  however,  as  the 
existing  government  and  the  present  com- 
mercial relations  of  the  Hawaiian  islands 
are  continued  as  hereinbefore  provided,  said 
government  shall  continue  to  pay  the  inter- 
est on  said  debt. 

"There  shall  be  no  further  immigration  of 
Chinese  into  the  Hawaiian  islands,  except 
upon  such  conditions  aa  are  now  or  may 
hereafter  be  allowed  bv  the  laws  of  the 
United  States;  and  no  Uninese,  by  reason  of 
anything  herein  contained,  shall  be  allowed 
to  enter  the  United  States  from  the  Ha- 
waiian islands. 

"The  President  shall  appoint  five  commis- 
sioners, at  least  two  of  wnom  shall  be  resi- 
dents of  the  Hawaiian  islands,  who  shall,  as 
soon  aa  reasonably  practicable,  recommend 
to  Congress  such  legislation  concerning  the 
Hawaiian  islanda  as  they  shall  deem  neces- 
sary or  proper. 

^*i  2.  That  the  commissioners  hetreinbefore[280I 
provided  for  shall  be  appointed  by  the  Pres- 
ident, by  and  with  the  advice  and  consent 
of  the  Senate. 

"S  3.  That  the  sum  of  one  hundred  thou- 
sand dollars,  or  so  much  thereof  as  may  bs 
necessary,  is  hereby  appippriated  out  of  any 
money  in  the  Treasury  not  otherwise  appro- 
priated, and  to  be  immediately  available,  to 
DC  expended  at  the  discretion  of  the  Pres- 
ident of  the  United  States  of  America,  for 
the  purpose  of  carrying  this  joint  resolution 
into  eflfect." 

Under  date  of  July  8th,  1808,  the  Secre- 
tary of  State  transmitted  a  copy  of  this 
joint  resolution  to  the  United  States  envoy , 
extraordinary  and  minister  plenipotentiary 
accredited  to  Hawaii,  with  instructions  as  to 
his  duty  in  the  premises. 

Referring  to  the  preamble  of  that  resolu- 
tion, the  &cretary,  in  his  letter  of  instruc- 
tions, said:  "These  recitals,  it  wjll  be  ob- 
served, are  made  in  the  language  of  the 
treaty  of  annexation  concluded  at  Washing- 
ton on  the  16th  day  of  June,  1807.  They, 
as  well  as  the  other  terms  of  that  treaty, 
were  advisedly  incorporated  in  the  joint  res- 
olution, because  they  embody  the  terms  of 
cession  which  have  not  only  been  agreed 
upon  by  the  two  governments,  but  which 
have  also  been  rati^d  by  the  government  of 
the  Republic  of  Hawaii.  The  joint  resolu- 
tion,  tnerefore,  accepts,   ratines,  and   con- 
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firms,  on  the  part  of  the  United  States,  the 
cession  formally  agreed  to  and  approved  by 
the  Republic  ox  Hawaii.  As,  by  the  adop- 
tion of  the  joint  resolution,  the  cession  of 
the  Hawaiian  islands  and  their  dependencies 
to  the  United  States  is  thus  concluded,  it  is 
assumed  that  no  further  action  will  be  nec- 
essary on  the  part  of  the  Hawaiian  govern- 
ment beyond  the  formalities  of  transfer. 
Should  that  government,  however,  desire  to 
take  any  further  action,  formally  confirma- 
tory of  what  has  been  done,  no  objection 
will  be  interposed  on  the  part  of  the  United 
States.  When  all  preliminaries  shall  have 
been  settled,  you  are  instructed  to  accept,  in 
the  name  of  the  United  States,  the  formal 
transfer  of  the  sovereignty  and  property  of 
the  Hawaiian  government,  and  to  raise  the 
American  flag,  with  such  suitable  ceremonies 
as  may  be  agreed  on  for  the  occasion.  It 
[S3 1]  may  be  advisable  *for  the  Hawaiian  govern- 
ment to  deliver  to  you  an  inventory  of  the 
Sublic  property  transferred  to  the  United 
tates.  There  are  several  provisions  of  the 
joint  resolution  to  which  it  is  deemed  proper 
specially  to  refer.  Until  Congress  shall 
provide  for  the  government  of  Hawaii,  'all 
the  civil,  judicial,  and  military  powers  ex- 
ercised by  the  officers  of  the  existing  govern- 
ment' are  to  be  vested  in  such  person  or  per- 
sons, and  to  be  exercised  in  such  manner,  as 
the  President  of  the  United  States  shall  di- 
rect. In  the  exercise  of  the  power  thus 
conferred  upon  him  by  the  joint  resolntion, 
the  President  hereby  directs  that  the  civil, 
judicial,  and  military  powers  in  question 
shall  be  exercised  by  the  officers  of  the  Re- 
public of  Hawaii  as  it  existed  just  prior  to 
the  transfer  of  sovereignty,  subject  to  his 
power  to  remove  such  officers  and  to  fill  the 
vacancies.  All  such  officers  will  be  required 
at  once  to  take  an  oath  of  allegiance  to  the 
United  States,  and  all  the  military  forces 
will  be  required  to  take  a  similar  oath ;  and 
aU  bonded  officers  will  be  required  to  reneto 
their  bonde  to  the  govermnent  of  the  United 
Slates.  The  powers  of  the  minister  of  for- 
eign affairs  will,  upon  the  transfer  of  the 
sovereignty  and  property  of  Hawaii  to  the 
United  States,  necessarily  cease,  so  far  as 
they  relate  to  the  conduct  of  diplomatic  in- 
tercourse between  Hawaii  and  foreign  pow- 
ers. The  municipal  legislation  of  Hawaii, 
except  such  as  was  enacted  for  the  fulfil- 
ment of  the  treaties  between  that  country 
■  and  foreign  nations,  and  except  such  as  is  in- 
consistent with  the  joint  resolution,  or  con- 
trary to  the  Constitution  of  the  Ufiited 
States,  or  to  any  existing  treaty  of  the 
United  States,  is  to  remain  in  force  till  the 
Congress  of  tiie  United  States  shall  other- 
wise determine.  The  existing  customs  rela- 
tions of  Hawaii  with  the  United  States  apd 
with  other  countries  are  to  remain  un- 
changed till  Congress  shall  have  extended 
the  customs  laws  and  regulations  of  the 
United  States  to  the  islands.  Under  these 
various  provisions,  the  government  of  the  is- 
lands will  proceed  without  interruption. 
Upon  the  completion  of  the  formalities  of  the 
transfer,  your  functions  as  envoy  extraordi- 
naiy  and  minister  plenipotentiary  to  Ha- 
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waii  will  necessarily  cease.  •  •  •  These  in- 
structions will  be  borne  to  you  by  Rear  Ad- 
miral Joseph  N.  Miller,  U.  S.  Navy,  who  will 
Sroceed  *to  Honolulu  in  the  U.  S.  S.  Phila-[232] 
elphia,  and  who,  together  with  the  com- 
mander of  the  United  States  military  forces 
present,  will  act  with  you  in  the  ceremonies 
attending  the  formal  transfer  of  the  islands 
to  the  United  States." 

So  that  the  Secretary  of  State  gave  the 
representative  of  the  United  States  to  under- 
stand that  the  joint  resolution  and  the 
treaty  had  the  same  object  in  view,  namely, 
to  incorj^rate  Hawaii  into  the  United  States 
"as  an  integral  part  thereof  and  under  its 
sovereignty.^ 

Proceeding  in  our  examination  of  the  his- 
tory of  annexation,  we  find  that  under  date 
of  August  15th,  1898,  the  United  States  min- 
ister made  his  official  report  as  to  what  was 
done  in  execution  of  the  joint  resolution,  an- 
nexing Hawaii  to  the  United  States.  That 
report  contains  the  details  of  the  ceremonies 
attending  the  formal  transfer  of  the  sover- 
eignty and  property  of  the  Hawaiian  govern- 
ment to  the  United  States.  From  it  the  fol- 
lowing extract  is  made: 

"At.  a  quarter  before  12  [on  August  12th, 
1898]  the  ceremonies  opened  with  prayer,  at 
the  conclusion  of  which  I  [the  United  States 
minister]  arose,  and,  addressing  President 
Dole,  said:  'Mr.  President,  I  present  yon 
a  certified  copy  of  a  joint  resolution  of  ths 
CoDgress  of  tne  United  States,  approved  bj 
the  President  on  July  7th,  1898,  entitled 
"Joint  Resolution  to  Provide  for  Annexing 
the  Hawaiian  Islands  to  the  United  States.^ 
Tliis  joint  resolution  accents,  ratifies,  and 
confirms  on  the  part  of  the  United  States  the 
cession  formally  consented  to  and  approved 
by  the  Republic  of  Hawaii.'  .  .  .  Pres- 
ident Dole,  taking  the  copy  of  the  resolu- 
tions, said:  'A  treaty  of  political  union 
having  been  made,  and  the  cession  formally 
consented  to  by  the  Republic  of  Hawaii  hav- 
ing been  accepted  by  the  United  States  of 
America,  I  new,  in  the  interest  of  the  Hap 
waiian  body,  politic,  and  with  full  confidence 
in  the  honor,  justice,  and  friendship  of  the 
American  people,  yield  up  to  you,  as  the 
representative  of  the  government  of  the 
United  States,  the  sovereignty  and  public 
property  of  the  Hawaiian  islands;'  and,  wav- 
ing his  hand  to  his  chief  of  stall',  the  Ha- 
waiian fisj^  was  saluted  by  the  battery  of 
the  Hn  waiian  national  guard,  in  which  sa- 
lute our  ships  in  the  harbor  joined.  Then 
the  Hawaiian  band  played  *Hawaii  Ponoi  for[233] 
the  last  time,  taps  were  sounded,  and  the 
Hawaiian  flag  came  down,  and  was  taken 
possession  of  by  the  Hawaiian  corporal  of 
the  guard.  Then,  replying  to  President 
Dole,  I  said:  *Mr.  President,  in  the  name 
of  the  United  States,  I  accept  the  transfer  of 
the  sovereignty  and  property  of  the  Ha- 
waiian government.  The  admiral  command- 
ing the  United  States  naval  forces  in  these 
waters  will  proceed  to  perform  the  duty  in- 
trusted to  him.'  Thereupon  the  American 
Hag  was  raised  as  the  band  played  the  Star 
Spangled  Banner,  and  saluted." 

The  United  States  minister  then  congratu- 
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lated  "Tiia  feUow-countrymen,**  on  "the  inev- 
itable consummation  of  the  national  policies 
and  the  natural  relations  between  tne  two 
countries  now  formally  and  indisaoluhly 
united.**  He  urged  the  Hawaiians  not  to 
rest  content  in  the  enjoyment  of  free  institu- 
tions, but  "to  help  maintain  them  in  the 
spirit  they  will  be  extended  to  you,  in  the 
spirit  you  have  sought  them,  in  the  spirit  of 
fraternity  and  equality,  in  the  spirit  of  the 
Constitution  itself,  now  the  supreme  law  of 
thr  iand."  The  oath  of  allegiance  was  there- 
upon administered  by  the  Chief  Justice  of 
Hawaii  to  the  officers  of  that  country,  each 
one  swearing  that  he  would  "support  and  de- 
fend the  Constitution  of  the  United  States 
of  America  against  all  enemies,  foreign  and 
domestic." 

It  is  thus  perceived  that  the  Republic  of 
Hawaii  ceded,  absolutely  and  without  re- 
serve, to  the  United  States  of  America,  all 
rights  and  sovereignty  of  whatsoever  kind  in 
and  over  the  Hawaiian  islands  and  their  de- 
pendencies, as  well  as  the  absolute  fee  and 
ownership  of  all  public,  government,  or 
Crown  lands,  public  buildings  or  edifices, 
ports,  harbors,  military  equipment,  and  all 
other  public  property  of  every  kind  and  de- 
scription belonging  to  the  government  of  the 
Hawaiian  islands,  together  with  eveiy  right 
and  appurtenance  thereunto  appertaining; 
that  the  cession  was  accepted,  ratified,  and 
don  firmed  by  Congress,  and  that  the  Ha- 
waiian islands  and  their  dependencies  were 
^'annexed  as  a  part  of  the  territory  of  the 
United  States  and  are  subject  to  the  sover- 
eign dominion  thereof;"  and,  ^hat  is  of  vital 
moment  in  this  case,  that  such  municipal 
legislation  of  the  islands  as  was  not  **con- 
lt9A]trary  to  the  Constitution  of  the  ^United 
States'* — and  therefore  only  such  legislation 
aa  was  consistent  with  that  instrument — was 
to  rsmain  in  force  until  Congress  otherwise 
determined.  Necessarily,  therefore,  if  re- 
gard be  had  merely  to  the  action  of  Con- 
gress, all  local  legislation .  inconsistent  with 
the  Constitution  ceased  to  have  any  force  in 
Hawaii  after  that  country  thus  passed  under 
the  sovereign  dominion  of  the  United  States. 

After  the  passage  of  the  joint  resolution, 
and  after  the  formal  transfer  of  Hawaii  to 
the  United  States,  namely,  in  1899,  Osaki 
Mankichi,  a  subject  of  Japan,  was  tried  in 
one  of  the  courts  of  Hawaii  for  the  alleged 
crime  of  murder.  He  was  convicted  of  the 
crime  of  manslaughter  in  the  first  degree, 
and  sentenced  to  imprisonment  for  twenty 
years  at  hard  labor.  Although  the  crime 
was  of  an  infamous  nature,  there  was  no  pre- 
sentment or  indictment  of  a  grand  jury,  and 
the  verdict  was  rendered  by  only  nine  of  the 
twelve  persons  composing  the  petit  jury. 

Having  been  placed  in  prison  pursuant  to 
the  verdict  and  sentence,  the  accused,  in 
1001,  sued  out  a  writ  of  habeas  corpus  from 
the  district  court  of  the  United  States  for 
the  territory  of  Hawaii,  and  was  discharged, 
upon  the  ground  that  his  trial,  conviction, 
sentence,  and  imprisonment  were  in  viola- 
tion of  the  Constitution  of  the  United  States, 
in  that  he  was  not  proceeded  against  upon 
the  presentment  or  indictment  of  a  grand 
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jury,  nor  found  guilty  by  the  unanimous 
verdict  of  the  petit  jury,  but  only  by  a  ma- 
jority of  the  jurors.    Hence  this  appeal. 

It  should  be  here  stated  that  by  the  act  of 
Con^ss  of  April  30th,  1900,  chap.  339,  a 
territorial  government  was  organized  over 
the  islands  which  had  been  acquired  under 
the  joint  resolution  of  1898,  and  those  is- 
lands were  designated  as  the  territory  of 
Hawaii.  In  that  act  provision  was  made 
for  grand  juries,  and  also  for  petit  juries  in 
criminal  cases,  to  be  composed,  as  at  com- 
mon law,  of  twelve  persons.  It  was  also  de- 
clared that  "no  person  should  be  convicted 
in  any  criminal  case  except  by  unanimous 
verdict  of  the  jury."  31  Stat,  at  L.  141, 
157.  It  is  not  contended  that  that  act  can 
have  any  effect  upon  the  decision  of  the  pres- 
ent case,  because  the  trial,  conviction,  sen- 
tence, and  imprisonment  *of  the  accused  all [235] 
occurred  after  the  formal  transfer  to  the 
United  States  pursuant  to  the  joint  resolu- 
tion of  1898,  and  before  the  passage  of  the 
above  act  of  1900.  We  must  consequently 
determine  the  legality  of  the  proceedings 
against  Mankichi  by  the  law  as  it  was  l£- 
tween  the  date  of  the  acquisition  of  sover- 
eignty over  the  islands  by  the  United  States, 
and  the  date  of  the  passage  of  the  act  of 
1900.  To  that  question  I  now  address  my- 
self. 

It  must  be  assumed  that  the  trial  of  the 
accused  was  in  accordance  with  the  munici- 
pal law  of  Hawaii  as  it  existed  prior  to  the 
approval  of  the  joint  resolution  of  1898. 
Tlie  contrary  is  not  asserted  by  the  accused. 
But  it  is  conceded  by  the  court  that  if  t^e 
words  "contrary  to  the  Constitution  of  the 
United  States"  in  that  resolution  are  inter- 
preted according  to  their  usual,  ordinary 
meaning,  and  if  the  validity  of  the  trial  be 
tested  by  the  provisions  of  that  instrument, 
then  the  prisoner  is  entitled  to  his  discharge. 
Nevertheless,  it  is  now  held  that,  although 
the  United  States  acouirc^,  on  the  pussage 
of  that  resolution,  "all  rights  of  sovereignty 
of  whatsoever  kind"  in  and  over  the  Ha- 
waiian islands  and  their  dependencies  r  al- 
though Hawaii  then  became  ''an  integral 
part"  of  the  United  States,  and  subject  to 
its  "sovereign  dominion;"  although  the 
United  States  obtained  the  absolute  fee  and 
ownership  of  all  public,  government,  or  * 
Crown  lands,  public  buildings  or  edifices, 
ports,  harbors,  military  equipments,  and  all 
other  public  property  belonging  to  Hawaii; 
although  all  its  officers  took  an  oath  of  al- 
legiance to  the  United  States;  yet,  persons 
there  charged  with  infamous  crimes  could 
not,  as  of  right,  before  the  passage  of  the  act 
of  1900,  invoke  for  their  protection,  when 
prosecuted  for  crime,  the  guarantees  relat- 
ing to  grand  and  petit  juries  found  in  the 
Constitution  of  the  United  States, — ^the  su- 
premacy of  which  instrument  was,  in  effect, 
declared  by  the  joint  resolution  when  ex- 
isting municipal  legislation  contrary  to  its 
provisions  was  superseded. 

Practically,  under  the  view  taken  by  the 
court,  and  so  far  as  those  guarantees  were 
concerned,  if  Congress  had  not  chosen  to 
provide  a  system  of  criminal  procedure — as 
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it  did  by  the  act  of  1900— for  the  govern- 
fSd6]meiit,  tribunals,  and  people  of  Hawaii  *then, 
for  an  indefinite  time, — it  may  have  been 
for  a  century, — ^the  courts  in  Hawaii,  al- 
though acting  under  and  by  the  authority 
of  the  United  States,  mi^ht  have  tried  per- 
sons there  for  capital  or  infamous  crimes  in 
a  mode  confessedly  ''contrary  to  the  Consti- 
tution of  the  United  States."  The  Constitu- 
tion, speaking  with  commanding  authority 
to  all  who  exercise  power  under  its  sanction, 
declares  that  "no  person  shall  be  held  to  an- 
swer for  a  capital  or  other  infamous  crime, 
unless  on  a  presentment  or  indictment  of  a 
grand  jury;"  and  it  as  clearly  forbids  a  con- 
viction in  any  criminal  prosecution  except 
upon  the  unanimous  verdict  of  a  petit  jury. 
In  other  words,  neither  the  life  nor  the  lib- 
erty of  any  person  can  be  taken,  under  the 
authority  of  the  United  States,  except  in 
the  mode  thus  prescribed.  Yet  the  present 
holding  is  that  these  constitutional  require- 
ments need  not  have  been  regarded  in  Ha- 
waii at  any  time  prior  to  the  act  of  1900,  al- 
though that  country  was  an  integral  part  of 
the  United  States,  and  with  its  inhabitants, 
was  subject,  in  all  respects,  to  our  sovereign 
dominion.  It  follows,  under  the  view  of  the 
court,  that  Congress,  by  nonaction  simply, 
could  have  kept  in  force  even  such  munici- 

f>a1  legislation  of  the-  Hawaiian  islands  re- 
ating  to  criminal  trials  as  was  in  palpable 
conflict  with  the  Constitution  of  the  United 
States. 

I  dissent  altogether  from  any  such  view. 
It  assumes'  the  possession  by  Congress  of 
power  quite  as  omnipotent  as  that  possessed 
by  the  English  Parliament.  It  assumes  that 
Congress,  which  came  into  existence,  and  ex- 
ists, only  by  virtue  of  the  Constitution,  can 
withhold  fundamental  guarantees  of  life  and 
liberty  from  peoples  who  have  come  under 
our  complete  jurisdiction;  who,  to  use  the 
words  of  the  United  States  minister,  have 
become  our  fellow-countrymen;  and  over 
whose  country  we  have  acouired  the  author- 
ity to  exercise  sovereign  dominion.  In  my 
judgment,  neither  the  life  nor  the  liberty 
nor  the  property  of  any  person,  within  any 
territory  or  country  over  which  the  United 
btates  is  sovereign,  can  be  taken,  under  the 
sanction  of  any  civil  tribunal  acting  under 
its  authority,  by  any  form  of  procedure  in- 
consistent with  the  Constitution  of  the 
United  States.  If  the  accused  had  commit- 
ted the  crime  of  murder  in  the  territory  of 
Arizona;  if  he  had  been  convicted  in  any 
f237]*court  in  that  territory,  except  under  a  pre- 
sentment or  indictment  of  a  grand  jury,  and 
by  the  unanimous  verdict  of  a  petit  jury; 
and  if  he  had  been  then  sentenced  to  be 
hanged,  and  was  hanged,  the  judge  of  the 
court  pronouncing  the  sentence  would  have 
been  guilty  of  judicial  murder.  Of  that  the 
decisions  of  this  court  leave  no  room  to 
doubt;  for  it  has  been  adjudged  repeatedly 
t)iat  the  people  of  the  organized  territories, 
BA  well  as  the  people  of  the  District  of  Co- 
lumbia, are  entitled,  by  force  of  the  Consti- 
tution alone,  to  the  guarantees  of  life,  lib- 
erty, and  p'opt'rty  found  in  the  Constitu- 
tion. And  yet  the  result  of  the  present  judg- 
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ment  is  that  the  hanging  of  the  accused  in 
Hawaii,  an  integral  part  of  the  United 
States,  after  a  trial  for  murder  committed 
there,  but  not  upon  indictment  of  a  grand 
jury  or  on  a  veraict  concurred  in  by  all  of 
the  petit  jury,  could  be  sustained  as  legal 
if  the  case  had  arisen  at  any  time  prior  to 
the  act  of  1900.  This  result  has  been 
achieved  by  the  easy  method  of  declaring 
that  when  Congress  provided  that  only  the 
municipal  legislation  of  Hawaii  not  contra- 
ry to  the  Constitution  should  remain  in 
force,  it  did  not  mean  what  its  express  words 
implied  according  to  their  ordinary  signifi- 
cation; that  Congress  had  no  reference  to 
the  provisions  of  the  Constitution  relating 
to  criminal  prosecutions,  but  intended  that 
the  modes  of  criminal  procedure  in  operation 
in  Hawaii  should  remain  in  force  until  Con- 
gress otherwise  provided,  even  if  they  were, 
as  they  are  admitted  to  be,  contrary  to  the 
Constitution, — thus  conceding  to  Conj^eas 
the  power  of  suspending  the  constitutional 
guarantees  of  life  and  liberty  among  a  peo- 
ple undeniably  subject  to  the  authority  and 
jurisdiction  of  the  United  States  as  com- 
pletely as  are  the  people  of  our  organized 
territories. 

Three  members  of  the  court,  constituting 
the  majority,  who  concurred  in  the  judg- 
ment in  DoicneM  v.  Bidwell,  182  U.  S.  244, 
288,  289,  291,  202,  45  L.  ed.  1088,  1106-1108, 
21  Sup.  a.  Rep.  770,  787-789  distinct- 
ly  held  that  ^the  government  of  the 
United  States  was  born  of  the  Constitution,** 
and  that  all  the  powers  enjoyed  by  it,  or 
which  it  may  exercise,  must  be  derived,  eith- 
er expressly  or  by  implication,  from  that  in- 
strument; that  that  instrument,  in  respect 
of  every  function  of  the  government,  "ia 
ever3rwhere  and  at  all  times  potential,  in  so 
far  as  its  provisions  are  applicable;''  that 
wherever  a  power  is  ^ven  by  the  *Consti-[SS8] 
tution,  and  a  limitation  imposed  upon  its 
exercise,  "such  restriction  operates  upon  and 
confines  every  faction  on  the  subject  within 
its  constitutional  limits;"  that,  "as  Con- 
gress, in  governing  the  territories,  is  subject 
to  the  Constitution,  it  results  that  all  th« 
limitations  of  the  Constitution  which  are  ap- 
plicable to  Confess  in  exercising  this  au- 
thority necessarily  limit  its  power  on  this 
subject;"  that  "every  provision  of  the  Con- 
stitution which  is  applicable  to  the  terri- 
tories is  also  controlling  therein;"  and  that 
"in  the  case  of  the  territories,  as  in  every 
other  instance,  when  a  provision  of  the  Con- 
stitution is  invoked,  the  question  which 
arises  is  not  whether  the  Constitution  is 
operative,  for  that  is  self-evident,  but  wheth- 
er the  provision  relied  on  is  applicable."  In 
these  views  the  minority  in  DowneM  v.  Bid' 
wellf  constituting  four  other  members  of 
this  court,  substantially  concurred. 

The  petit  jury  system  existed  in  Hawaii 
long  before  the  passage  of  the  joint  resolu- 
tion. But  it  was  inconsistent  with  the 
Constitution  of  the  United  States,  in  that 
it  allowed  a  verdict  of  guilty  in  a 
criminal  case  by  a  majority  of  the  iu- 
rors.  Where  waa  the  difficul^r  in  apply- 
ing in    Hawaii    the  .constitutional    provi- 
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«ion  forbidding  such  a  verdict?  To  have 
Applied  that  provision  to  Hawaii  would  not, 
in  any  essential  sense,  have  imposed  upon 
that  country  a  new  system  for  the  trial  of 
crimes.  It  would  have  only  enforced  the 
existing  mode  of  trial  so  as  to  conform  to 
the  constitutional  requirement  in  respect  of 
petit  juries.  It  would  have  left  untouched 
the  petit  jury  system  in  Hawaii,  except  as  it 
was  contrary  to  the  Constitution.  Whatev- 
er may  be  said  as  to  the  absence  of  a  ^rand 
iury  system  in  Hawaii,  it  cannot,  I  think, 
be  said,  with  any  show  of  reason,  that  the 
eonstitutional  provision  relating  to  petit  ju- 
ries was  inapplicable  in  Hawaii  after  its  an- 
nexation to  this  country.  Nothing  stood  in 
the  way  of  the  court  instructing  the  jury 
in  a  criminal  case,  arising  after  annexation, 
that  unanimity  among  the  jurors  as  to  the 
verdict  was  essential  under  the  Constitu- 
tion. 

In  my  opinion,  the  Constitution  of  the 
United  States  became  the  supreme  law  of 
Hawaii  immediately  upon  the  acquisition  by 
the  United  States  of  complete  sovereignty 
[t39]over  the  Hawaiian  'islands,  and  without  any 
act  of  Congress  formally  extending  the  Con- 
stitution to  those  islands.  It  then,  at  least, 
beoune  controlling,  beyond  the  power  of  Con- 
gress to  prevent.  Fvom  the  moment  when 
the  government  of  Hawaii  accepted  the  joint 
resolution  of  1898,  by  a  formal  transfer  of 
its  sovereignty  to  the  United  States, — when 
the  flag  of  Hawaii  was  taken  down,  by  au- 
thority of  Hawaii,  and  in  its  place  was  raised 
that  of  yie  United  States,— every  human  be- 
ing in  Hawaii  charged  with  the  commission 
of  crime  there  could  have  rightly  insisted 
that  neither  his  life  nor  his  liberty  could 
be  taken,  as  punishment  for  crime,  by  any 
process,  or  as  the  result  of  any  mode  of  pro- 
cedure, that  was  inconsistent  with  the  Con- 
atitution  of  the  United  States.  Can  it  be 
that  the  Constitution  is  the  supreme  law  in 
the  states  of  the  Union,  in  the  organized  ter- 
ritories of  the  United  States,  between  the 
Atlantic  and  ]?acific  oceans,  and  in  the  Dis- 
trict of  Columbia,  and  yet  was  not,  prior  to 
the  act  of  1900,  the  supreme  law  in  terri- 
tories and  among  peoples  situated  as  were 
the  territory  and  people  of  Hawaii,  and  ov- 
er which  the  United  States  had  acquired  all 
rights  of  sovereignty  of  whatsoever  kind? 
A  negative  answer  to  this  question,  and  a 
recognition  of  the  principle  that  such  an 
answer  involves,  would  place  Congress  aboye 
the  Constitution.  It  would  mean  that  the 
benefit  of  the  constitutional  provisions  de- 
signed for  the  protection  of  life  and  liberty 
may  be  claimed  by  some  of  the  people  sub- 
ject to  the  authority  and  jurisdiction  of  the 
United  States,  but  cannot  be  claimed  by  oth- 
ers equally  subject  to  its  authority  and  ju- 
risdiction. It  would  mean  that  the  will  of 
Congress,  not  the  Constitution,  is  the  su- 
preme law  of  the  land  for  certain  peoples 
and  territories  under  our  lurisdiction.  It 
would  mean  that  the  United  States  may  ac- 
quire territory  by  cession,  conquest,  or  trea- 
ty, and  that  Congress  may  exercise  sover- 
eign dominion  over  it,  outside  of  and  in  vio- 
lation of  the  Constitution,  and  under  regu- 
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lations  that  could  not  be  applied  to  the  or- 
ganized territories  of  the  United  States  and 
their  inhabitants.  It  would  mean  that,  un- 
der the  influence  and  guidance  of  commer- 
cialism and  the  supposed  necessities  of 
trade,  this  country  had  left  the  old  ways  of 
the  fathers,  as  defined  by  a  written  Consti-^ 
tution,  and  entered  upon  a  new  way,  in  fol-' 
lowing  *which  the  American  people  will  lose[240] 
sight  of,  or  become  indifferent  to,  principles 
which  had  been  supposed  to  be  essential  to 
real  liberty.  It  would  mean  that,  if  the 
principles  now  announced  should  become 
firmly  established,  the  time  may  not  be  far 
distant  when,  under  the  exactions  of  trade 
and  commerce,  and  to  gratify  an  ambition 
to  become  the  dominant  political  power  in 
all  the  earth,  the  United  States  will  acquire  • 
territories  in  every  direction,  which  are  in- 
habited by  human  beings,  over  which  terri- 
tories, to  be  called  "dependencies"  or  "out- 
lying possessions,"  we  will  exercise  absolute 
dominion,  and  whose  inhabitants  will  be  re- 
garded as  "subjects"  or  "dependent  peoples," 
to  be  controlled  as  Congress  may  see  fit,  not 
as  the  Constitution  requires  nor  as  the  peo- 
ple governed  may  wish.  Thus  will  be  en- 
grafted upon  our  republican  institutions, 
controlled  by  the  supreme  law  of  a  written 
Constitution,  a  colonial  system  entirely  for- 
eign to  the  genius  of  our  government  and  ab- 
horrent to  the  principles  that  underlie  and 
pervade  the  Constitution.  It  will  then  come 
about  that  we  will  have  two  governments 
over  the  peoples  subject  to  the  jurisdiction 
of  the  United  States,— one,  existing  under 
a  written  Constitution,  creating  a  govern- 
ment with  authority  to  exercise  only  powers 
expressly  granted  and  such  as  are  necessary 
and  appropriate  to  carry  into  effect  tho<*e 
so  granted ;  the  other,  existing  outside  of  the 
written  Constitution,  in  virtue  of  an  un- 
written law,  to  be  declared  .from  time  to 
time  by  Congress,  which  is  itself  only  a 
creature  of  that  instrument. 

I  stand  by  the  doctrine  that  the  Constitu- 
tion is  the  supreme  law  in  every  territory, 
as  soon  as  it  comes  under  the  sovereign  do- 
minion of  the  United  States  for  purposes  of 
civil  administration,  and  whose  inhabitants 
are  under  its  entire  authority  and  jurisdic- 
tion. I  could  not  otherwise  hold  without 
conceding  the  power  of  Congress,  the  crea- 
ture of  the  Constitution,  by  mere  nonaction, 
to  withhold  vital  constitutional  guarantees 
from  the  inhabitants  of  a  territory  governed 
by  the  authority,  and  only  by  the  authority, 
of  the  United  States.  Such  a  doctrine  would 
admit  of  the  exercise  of  absolute,  arbitrary 
legislative  power  under  a  written  Constitu- 
tion full  of  restrictions  upon  Congress,  and 
designed  to  limit  the  separate  departments 
of  •government  to  the  exercise  of  only  ex- [241] 
pressly  enumerated  powers  and  such  other 
powers  as  may  be  implied  therefrom, — each 
department  always  acting  in  subordination 
to  that  instrument  as  the  supreme  law  of  the 
land.  Indeed,  it  has  been  announced  by  some 
statesmen  that  the  Constitution  should  be  in- 
terpreted to  mean  not  what  its  words  natur- 
idly,  or  usually,  or  even  plainly,  import,  but 
what  the  apparent  necessities  of  the  hour,  or 
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the  apparent  maiority  of  the  people,  at  a 
particular  time,  demanu  at  the  hands  of  the 
judicianr.  I  cannot  assent  to  any  such  view 
of  the  Constitution.  Nor  can  I  approve  the 
suggestion  that  the  status  of  Hawaii  and 
the  powers  of  its  local  government  are  to 
be  "measured"  by  the  resolution  of  1898, 
•  without  reference  to  the  Constitution.  It  is 
impossible  for  me  to  grasp  the  thought  that 
that  which  is  admittedly  contrary  to  the 
supreme  law  can  be  sustained  as  valid. 

1  have  so  far  considered  the  case  princi- 
pally in  the  lisht  of  the  results  that  must, 
as  I  think,  follow  from  the  interpretation 
placed  by  the  majority  on  the  joint  resolu- 
tion of  1898.  But,  in  my  judgment,  Congress 
should  not  be  held  to  have  intended  to  do 
what  is  now  attributed  to  it.  When  it  de- 
clared that  the  municipal  legislation  of  Ha- 
waii not  "contrary  to  the  Constitution  of 
the  United  States"  should  remain  in  force, 
it  meant  that  legislation  contrary  to  that  in- 
strument should  not  remain  in  force  after  an- 
nexation. Those  words  were  inserted  out  of 
abundant  caution,  to  make  it  certain  that  no 
municipal  le^pslation  of  Hawaii  contrary  to 
the  Constitution  should  thereafter  be  regard- 
ed as  in  force.  If  the  above  words  did  not  have 
that  effect,  for  what  purpose  were  they  in- 
serted T  What  local  legislation  was  declared 
to  be  abrogated,  if  not  that  which  was  "con< 
trary  to  the  Constitution  T"  Under  the  view 
taken  by  the  court,  those  words  in  the  joint 
resolution  are  made  wholly  inoperative. 

It  is  said  to  be  evident  from  the  terms  of 
the  joint  resolution  that  Congress  intended 
it  to  be  merely  temporary  and  provisional. 
Of  course,  some  further  legislation  by  Con- 
gress was  contemplated  in  order  to  provide 
a  complete  territorial  government  tor  Ha- 
waii. But  in  language  perfectly  direct  and 
explicit,  Confess  said  that  in  the  mecmtime 
[842]  no  municipal  legislation  'of  Hawaii  should 
be  enforced  that  was  "contrary  to  the  Con- 
stitution of  the  United  States.^'  And  yet  a 
trial  conducted  in  a  mode  forbidden  by  that 
instrument  is  now  sustained  as  legal. 

It  is  also  said  that  "the  laws  of  the  United 
States"  were  not  extended  over  the  islands 
until  the  organic  act  of  April  30th,  1900, 
was  passed.  But^  by  the  joint  resolution  of 
1898,  Congress — ^assuming  that  action  upon 
its  part  to  that  end  was  necessary — did  ex- 
tend the  Constitution  over  the  Hawaiian  is- 
lands when  it  declared  that  the  municipal 
legislation  of  Hawaii  '^ot  contrary  to  the 
Constitution  of  the  United  States"  should 
remain  in  force.  And  yet  the  court  decides 
that,  although  the  trial  of  Mankichi,  if  tested 
by  the  Constitution,  was  illegal,  it  must  be 
sustained  from  the  necessities  of  the  case. 

Again,  it  is  said  that  the  words  "contrary 
to  the  Constitution"  in  the  joint  resolution 
referred  only  to  such  provisions  of  that  in- 
strument as  were  applicable  to  Hawaii;  and 
in  support  of  that  view,  reference  is  made  to 
that  part  of  the  resolution  which  keeps  alive 
existing  customs  regulations  between  Hawaii 
and  the  United  States  and  other  countries. 
It  seems  to  me  that  the  argument  based  on 
that  clause  of  the  resolution  is  misleading 
and  fallacious.  Customs  regulations  are  not 
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determined  by  the  Constitution.  The  an* 
thority  to  make  them  is  ffiven  by  that  in- 
strument to  Congress;  and  it  was  for  Con- 
gress to  say  what  should  be  the  naturt  of 
the  customs  regulations  to  be  observed  in 
Hawaii.  Its  direction  that  existing  Hawai- 
ian reflations  of  customs  duties  should  re- 
main in  force  until  otherwise  ordered  was, 
in  legal  effect,  an  adoption  of  them  by  Con- 
gress for  the  time  being.'  Now,  the  provi- 
sions as  to  grand  and  petit  juries  are  m  tlie 
Constitution,  and  could  not  be  altered  by 
Congress  under  any  power  it  possessed. 
Their  applicability,  before  civil  tribunals,  in 
a  territory  of  the  United  States,  was  deter- 
minable by  the  Constitution  itself.  In  oth- 
er words,  if  the  Constitution  was  in  force  at 
all  in  Hawaii,  prior  to  the  act  of  1900,  it  was 
in  foree  there  for  all  it  ordained,  in  respect, 
at  least,  of  the  guarantees  of  life  and  lib- 
erty. To  sustain  the  prosecution  of  Manki- 
chi upon  the  ground  that  Congress  did  not 
intend  to  supersede  the  local  law  permittine 
a  *verdict  in  criminal  cases  by  a  majority  of  [243] 
the  petit  jury,  but  did  intend  to  keep  such 
law  in  force  until  altered  or  abrogated  by 
Congress,  is,  in  effect,  to  say  that,  if  Con- 
gress so  ordered,  persons  charged  with  crime 
in  Hawaii  could,  consistently  with  the  Con- 
stitution, be  tried  before  a  single  judge.  It 
is  not  perceived  why  the  argument  ba^  up- 
on the  provision  as  to  customs  regulations 
does  not  lead,  logically,  to  such  a  result,  nor 
how  that  provision  can  htLve  any  bearing 
upon  the  present  case^  unless  it  be  that  the 
power  of  Congress  over  criminal  proceedings 
m  Hi^waii,  iavolviag  the  life  ana  liberty  of 
a  freeman,  is  as  full,  comprehensive,  and 
complete  as  it  is  over  mere  customs  regula- 
tions. I  cannot  go  that  far  in  upholding  the 
power  of  Congress  cfver  what  some  are 
pleased  to  call  our  "dependencies"  or  "out- 
lying possessions,"  and  the  "subjects"  there- 
i4i  residing. 

It  is  asain  said  that  the  annexation  of  Ha- 
waii, and  the  transfer  of  its  sovereignty,  of 
whatsoever  kind,  to  the  United  States,  did 
not  so  incorporate  it  into  the  United  States 
as  to  make  the  Constitution  supreme,  in  dtf 
respects,  in  that  newly  acquinsd  territory. 
As  the  two  countries  desired  that  Hawaii, 
upon  annexation,  should  become  "an  integral 
part"  of  the  United  States ;  as  all  the  civil, 
military,  and  judicial  oflScers  of  Hawaii  were 
required  to  take,  and  did  take,  an  oath  of  al- 
legiance to  the  United  States;  as  Hawaii 
passed  under  the  "sovereign  dominion"  of 
the  United  States  and  became  subject  to  all 
valid  laws,  civil  and  criminal,  that  Congress 
might  enact;  as  its  people  may  be  subjected 
to  punishment  for  any  crime  or  offense  com- 
mitted against  the  United  States;  as  by  the 
authority  of  Hawaii  the  Hawaiian  flag  has 
come  down,  and  in  its  place  that  of  the  United 
States  substituted ;  and  as  Hawaiians  cannot 
rightfully  invoke  for  their  protection  the  au- 
thority of  any  government  except  that  of  the 
United  States, — in  view  of  these  relations 
between  the  two  countries,  it  is,  to  my  mind, 
inconceivable  that  Hawaii  was  not  so  far 
incorporated  into  the  United  States  that 
the  Constitution  was  in  force  there,  after 
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the  passage  of  tlie  joint  resolution  of  1898, 
in  i-espect,  at  least,  of  those  personal  rights 
which  that  instrument  expressly  guarded 
244] against  infringement  'by  any  tribunal  de- 
riving authority  from  its  provisions. 

It  IS  further  said  that  under  the  joint  res- 
olution of  1898  any  new  legislation  must 
conform  to  the  Constitution  of  the  United 
States.  Tliis  must  mean  that  after  the  pas- 
sage of  that  resolution  the  Constitution  was 
o(>e native  in  Hawaii  to  prevent  new  legisla- 
tion inconsistent  with  its  provisions,  but  was 
not  operative  there  so  as  to  prevent  the  en- 
foi-cenient  of  local  enactments  or  regulations 
that  vrere  confessedly  in  violation  of  that 
instrument.  I  cannot  forbear  saying  that 
til  is  view  of  the  Constitution  is  most  ex- 
traordinary. It  does  not  commend  itself  to 
my  judgment.  I  had  supposed  that  when 
the  Constitution  came  into  operation  in  any 
country  or  over  any  people,  all  local  laws, 
customs,  or  usages,  within  the  same  juris- 
diction, t^at  were  inconsistent  with  its  pro- 
visions, necessarily  ceased  to  have  any  legal 
force  whatever ;  otherwise,  the  declaration  of 
the  Constitution,  that  it  was  the  supreme 
law  of  the  land,  would  be  meaningless. 

But  it  is  said  that  while  most,  if  not  all, 
the  privileges  and  immunities  contained  in 
the  Bill  of  Rights  of  the  XUonstitution  were 
intended  to  a^ply  ''from  the  moment  of  an- 
nexation" yet  the  two  rights  created  by  the 
constitutional  provisions  as  to  grand  and 
petit  jurors  "are  not  fundamental  in  their 
nature,  but  concern  merely  a  method  of  pre- 
ssed ure." 

It  is  a  new  doctrine,  I  take  leave  to  say, 
in  our  constitutional  jurisprudence,  that  the 
iramers  of  the  Constitution  of  the  United 
States  did  not  regard  those  provisions,  and 
the  rights  secured  by  them,  as  fundamental 
in  tlieir  nature.  It  is  an  indisputable  fact 
in  the  histor}'  of  the  Constitution  that  that 
instrun:cnt  would  not  have  been  accepted  by 
the  required  number  of  states,  but  for  the 
promise  of  the  friends  of  that  instrument,  at 
the  time,  that  immediately  upon  the  adop- 
tion of  the  Constitution,  amendments  would 
be  proposed  and  made  that  should  prevent 
the  infringement  by  any  Federal  tribunal  or 
agency,  of  the  rights  then  commonly  re- 
garded as  embraced  in  Anglo-Saxon  liber- 
ty; among  which  rights,  according  to  uni- 
versal belief  at  that  time,  were  those  se- 
cured by  the  provisions  relating  to  grand 
and  petit  juries.  Whatever  may  be  the  pow- 
ler  of  the  •states  in  respect  of  grand  and  petit 
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juries,  it  is  firmly  settled  that  the  Consti- 
tution absolutely  forbids  the  trial  and  con- 
viction, in  a  Federal  civil  tribunal,  of  any 
one  charged  with  crime,  otherwise  than  upon 
the  presentment  Or  indictment  of  a  grand 
jury,  and  the  unanimous  verdict  of  a  petit 
jury,  composed,  as  at  common  law,  of  twelve 

jurors. 

In  Ew  parte  MilUgan,  4  Wall.  120,  121,  18 
L.  ed.  295,  296,  the  accused,  not  in  the  Army 
of  the  United  States,  was  tried  by  a 
Federal  military  court-martial  for  a  crime 
against  the  United  States,  alleged  to  have 
been  committed  in  a  state  that  adhered  to 
the  Union,  and  he  was  denied  the  right  to 
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a  trial  by  jury.  This  court,  referring  to  the 
provisions  of  the  Federal  Constitution  re- 
lating to  criminal  offenses  and  proceedings, 
said :  "These  securities  for  personal  liberty, 
thus  embodied,  were  such  as  wisdom  and  ex- 
perience had  demonstrated  to  be  necessary 
for  the  protection  of  those  accused  of  crime. 
.  .  .  Time  has  proven  the  discernment 
of  our  ancestors;  for  even  these  provisions, 
expressed  in  such  plain  English  words  that 
it  would  seem  the  ingenuity  of  man  could 
not  evade  them,  are  now,  after  the  lapse  of 
more  than  seventy  years,  sought  to  be 
avoided.  Those  great  and  good  men  foresaw 
that  troublous  times  would  arise,  when  rul- 
ers and  people  would  become  restive  under 
restraint,  and  seek  by  sharp  and  decisive 
measures  to  accomplish  ends  deemed  just 
and  proper;  and  that  the  principles  of  con- 
stitutional liberty  would  be  in  peril  unless 
established  by  irrepealable  law.  The  his- 
tory of  the  world  had  taught  them  that  what 
was  done  in  the  past  mignt  be  attempted  in 
thf  future.  The  Constitution  of  the  United 
States  is  a  law  for  rulers  and  people,  equally 
in  war  and  in  peace,  and  covers  with  the 
shield  of  its  protection  all  classes  of  men, 
at  all  times,  and  under  all  circumstances. 
No  doctrine  involving  more  pernicious  con- 
sequences was  ever  invented  by  the  wit  of 
man  than  that  any  of  its  provisions  can  be 
suspended  during  any  of  the  great  exigencies 
of  government." 

In  Ex  parte  Bain,  121  U.  S.  1,  12,  13,  30 
L.  ed.  849,  853,  7  Sup.  Ct.  Rep.  781,  787,  the 
court,  referring  to  the  constitutional  pro- 
vision relating  to  grand  juries,  said:  "It 
is  never  to  be  forgotten  that,  in  the  construc- 
tion of  the  language  of  the  Constitution  here 
relied  on,  as,  indeed,  in  all  other  instances 
•where  construction  becomes  necessary,  we[2461 
are  to  place  ourselves  as  nearly  as  possible 
in  the  condition  of  the  men  who  framed  that 
instrument.  Undoubtedly  the  framers  of 
this  article  had,  for  a  long  time,  been  ab- 
sorbed in  considering  the  arbitrary  encroach- 
ments of  the  Crown  on  the  liberty  of  the 
subject,  and  were  imbued  with  the  common- 
law  estimate  of  the  value  of  the  gi*and  ju- 
ry as  part  of  its  system  of  criminal  juris- 
prudence. They,  therefore,  must  be  under- 
stood to  have  used  the  language  which  they 
did  .  .  in  the  full  sense  of  its  necessity 
and  of  its  value.  We  are  of  the  opinion  that 
an  indictment  found  h^  a  grand  jury  was 
indispensable  to  the  power  of  the  court  to 
try  the  petitioner  for  the  crime  with  which 
he  was  charged." 

In  Thompson  v.  Utah,  170  U.  S.  343,  34»- 
351,  42  L.  ed.  1061,  1066,  1067,  18  Sup. 
Ct.  Rep.  620,  622,  623,  which  was  a  case 
arising  in  an  organized  territory,  the  ques- 
tion was  whether  the  jury  referred  to  in  the 
original  Constitution  of  the  United  States, 
and  in  the  6th  Amendment,  was  a  jury  con- 
stituted as  it  was  at  common  law  of  twelve 
persons,  neither  more  nor  less.  This  court 
said:  "When  Magna  Charta  declared  that 
no  freeman  should  be  deprived  of  life,  etc., 
'but  by  the  judgment  of  his  peers  or  by  the 
law  of  the  land,*  it  referred  to  a  trial  by 
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twelve  jurors.  .  .  •  When  Thompson 
committed  the  offense  of  grand  larceny  in 
tlie  territory  of  Utah, — ^wbich  was  under  the 
complete  jurisdiction  of  the  United  States 
for  all  purposes  of  government  and  legisla* 
tion, — the  supreme  law  of  the  land  required 
that  he  should  be  tried  by  a  jury  composed 
of  not  less  than  twelve  persons.  ..  .  When 
Thompson's  crime  was  committed,  it  was  his 
constitutional  right  to  demand  that  his  lib- 
erty should  not  be  taken  from  him  except 
by  the  joint  action  of  the  court  and  the 
unanimous  verdict  of  a  jury  of  twelve  per- 
sons." 

Nevertheless,  it  is  contended  that  the  con- 
stitutional provisions  in  question  are  not 
fundamental  in  their  nature  i  that  whether 
a  person  charged,  for  instance,  with  murder, 
■liall  be  convicted  and  hung  pursuant  to  a 
verdict  rendered  by  a  majority  of  the  petit 
Juiy,  rather  than  oy  all  the  jurors,  is  only 
^a  method  of  procedure."  My  judgment  re- 
fuses assent  to  this  doctrine.  I  believe  it 
to  be  most  mischievous  in  every  aspect.  The 
provisions  as  to  grand  and  petit  juries  are 
[847 Jin  the  Constitution,  and  *the  mandatory 
character  of  that  instrument  ought  not  to 
be  disregarded.  What  tribunal,  deriving  its 
authority  from  the  United  States,  can  right- 
fully hold  them  to  be  immaterial?  Wheth- 
er those  provisions  are  fundamental  in  their 
nature  or  not,  no  Federal  civil  tribunal,  ex- 
isting under  the  Constitution,  and  under  a 
solemn  obligation  to  maintain  and  defend 
it,  can  properly  or  safely  ignore  them.  If 
the  local  law  under  which  Mankichi  was 
tried  and  convicted  was  contrary  to  any  pro- 
vision of  the  Constitution,  that  instrument 
should  have  been  respected,  whatever  the  na- 
ture of  such  provision. 

The  opinion  of  the  court  contains  observa- 
tions to  the  effect  that  some  persons,  here- 
tofore convicted  of  crime  in  the  Hawaiian 
courts,  will  escape  punishment  if  the  joint 
resolution  of  1S98  is  so  interpreted  as  to 
make  Congress  mean  'what,  it  is  conceded, 
the  words  "contrary  to  the  Constitution  of 
tlic  United  States'*  naturally  import.  In 
the  eye  of  the  law,  that  is  of  no  consequence. 
The  cases  cited  by  the  court  fall  far  short  of 
sustaining  the  proposition  that  the  court 
may  reject  the  plain,  obvious  meaning  of  the 
words  of  a  statute  in  order  to  remedy  what 
it  deems  an  omission  by  Congress.  The  con- 
sequences of  a  particular  construction  may 
be  taken  into  account  only  when  the  words 
U)  be  construed  are  ambiguous.  If,  after  the 
passage  of  the  joint  resolution,  the  local  au- 
thorities proceeded  in  the  prosecution  of 
crimes  under  municipal  laws  palpably  con- 
trary to  the  Constitution,  the  fault  was 
theirs.  They  were  informed  by  the  joint  res- 
olution of  1898,  by  the  Secretary  of  State, 
as  well  as  by  the  proclamation  of  President 
McKinley,  announcing  the  annexation  of  Ha- 
waii to  the  United  States,  that  only  local 
legislation  not  contrary  to  the  Constitution 
should  remain  in  force.  Their  fault  cannot 
justify  the  court  in  disregarding  the  express 
command  of  Congress  that  only  municipal 
legislation  that  was  consistent  with  the  Con- 
stitution should  remain  in  force  in-  Hawaii. 
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If  the  accused  is  held  in  palpable  riolatioo 
of  that  instrument,  we  cannot  shrink  from 
discharging  him  because  of  its  effect  upon 
convictions  in  other  cases.  We  must  inter- 
pret the  law  as  it  is  written.  As  just  stated, 
the  doctrine  is  well  settled  that,  when  the 
meaning  of  a  statute  is  PJ<Lin»  there  is  no 
room  for  interpretation.  The  *consequences[248I 
are  for  the  lawmaking  power.  If  the  inten- 
tion of  the  legislature  "is  expressed  in  a 
manner  devoid  of  contradiction  and  ambi- 
guity, there  is  no  room  for  interpretati<m  or 
construction,  and  the  judiciary  are  not  at 
liberty,  on  considerations  of  policy  or  hard- 
ship, to  depart  from  the  words  of  the  stat- 
ute ;  that  they  have  no  right  to  make  excep- 
tions, or  insert  qualifications,  however  ab- 
stract justice  or  the  justice  of  the  particular 
case  may  seem  to  require  it."  Seagw.  Stat. 
&  Const.  Law,  253,  328.  "We  are  bound  to 
take  fhe  act  of  Parliament  as  they  have 
made  it;  a  casus  omissus  can  in  no  case  be 
supplied  by  a  court  of  law,  for  that  would 
be  to  make  laws."  Jones  v.  Smarts  1  T.  R» 
44,  52.  "Arguments  drawn  from  impolicy 
or  inconvenience  ought  here  to  be  of  no 
weight.  The  only  sound  principle  is  to  de- 
clare ita  lex  scripta  est,  to  follow,  and  to 
obey.  Nor,  if  a  principle  so  just  and  conclu- 
sive could  be  overlooked,  could  there  well 
be  found  a  more  unsafe  guide  in  practice 
than  mere  policy  and  convenience."  Story, 
Const.  $  42G.  "1  shall  always  deem  it  a  duty 
to  conform  to  the  expressions  of  the  legisla-' 
ture,  to  the  letter  of  the  statute,  when  free 
from  ambiguity  and  doubt;  'without  indulg- 
ing a  speculation  either  upon  the  impolicy 
or  the  hardship  of  the  law."  Mr.  Justice 
Chase,  in  Pnosiman  v.  United  States, 
4  Dall.  30,  note,  1  L.  ed.  728,  note,  When^ 
therefore.  Congress,  in  words  of  perfect- 
ly clear  and  free  from  doubt,  declared  that 
the  municipal  legislation  of  Hawaii  not  con- 
trary to  the  Constitution  should  remain  in 
force,  does  not  the  court  usurp  the  function 
of  making  laws,  when  it  rules  that  certain 
municipal  legislation  of  Hawaii  was  in 
force,  although  it  was  manifestly  contrary 
to  the  Constitution  ?  Can  it  depart  from  thte 
plain,  distinct  words  of  the  statute,  upon 
any  ground  of  policy  or  to  remedy  an  omis- 
sion by  Congress? 

I  am  of  opinion:  1.  That  when  the  an- 
nexation of  Hawaii  was  completed,  the  Con- 
stitution— without  any  declaration  to  that 
effect  by  Congress,  and  without  any  power  of 
Congress  to  prevent  it — ^became  the  supreme 
law  for  that  country,  and,  therefore,  it  forbade 
the  trial  and  conviction  of  the  accused  for 
murder  otherwise  than  upon  a  presentment 
or  an  indictment  of  a  grand  juiy,  and  by  the 
unanimous  verdict  of  a  p^it  jury.  *2.  That [249} 
if  the  legality  of  such  trial  and  conviction 
is  to  be  te&ted  alone  b^  the  joint  resolution 
of  1898,  then  the  law  is  for  the  accused,  be- 
cause Congress,  by  that  resolution,  iU>ro- 
gated,  or  forbade  the  enforcement  of,  any 
municipal  law  of  Hawaii  so  far  as  it  author- 
ized a  trial  for  an  infamous  crime  otherwise 
than  in  the  mode  prescribed  by  the  Consti- 
tution of  the  United  States;  and  that  anj 
other  construction  of  the  resolution  is  for- 
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bidden  by  its  dear,  tinambiguouB  words,  and 
is  to  make,  not  to  interpret,  the  law. 

The  judgment  of  the  District  Court  of  the 
United  States  for  Hawaii,  discharging  the 
aeeuaed,  should  be  aflhmed. 


WTTXTAM  li.  SNYDER,  Executor,  Plff.  in 

V. 

BERNARD  BETTMAN^  Collector. 

(See  8(  C  Reporter's  ed.  249-260.) 

Ccnsiitutional  law — Federal  succession  taw 
an  bequest  to  municipality, 

A  soccession  tax  Imposed  under  the  authority 
of  the  act  of  Congress  of  June  18.  1898  (30 
Stmt,  at  L.  448.  chap.  448,  U.  S.  Comp.  Stat. 
1001.  p.  2286),  upon  a  bequest  to  a  munici- 
pality for  public  purposes,  is  not  unconstitu- 
tional as  a  tax  upon  an  agency  of  the  state, 
since  such  tax,  being  collected  from  the  prop- 
erty while  in  the  hands  of  the  executor,  who 
Is  required  by  i  30  of  that  act  to  liquidate  it 
"before  payment  and  distribution  to  the  leg- 
atees,*' cannot  t>e  regarded  as  a  tax  upon  the 
manlclpality,  although  it  may  operate  inci- 
dentally to  reduce  the  bequest  by  the  amount 
of  the  tax. 

[No.  230.] 

Argued  April  7,  8,  1909.    Bedded  June  1, 

1909. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  District 
of  Ohio  to  review  a  judgment  sustaining  a 
demurrer  to  a  petition  in  an  action  by  an 
executor  to  recover  from  a  collector  of  in- 
ternal revenue  the  amount  of  a  succession 
tax  paid  under  protest  upon  a  legacy  be- 
queathed to  a  municipality  in  trust  for  pub- 
lic purposes.    Affirmed. 

Statement  by  Mr.  Justice  Browns 
This  was  an  action  brought  by  the  executor 
of  David  L.  Snyder  against  the  collector  of 
internal  revenue  to  recover  $22,000,  succes- 
sion tax  upon  a  legacy  oif  $220,000  be- 
queathed to  the  city  of  Springfield,  Ohio,  in 
trust  to  expend  the  income  m  the  mainte- 
nance, improvement,  and  beautify inff  of  a 
public  park  of  the  city,  known  as  Snyder 
park,  including  any  extension  thereof  which 
said  city  might  acquire.  Such  tax  having 
been  paid  under  protest,  this*  action  was 
brought  to  secure  a  refunding  of  the  same. 
tIfcSO]  *A  demurrer  to  the  petition  having  been 
sustaihed  by  the  circuit  court,  and  final 
judgment  entered,  the  case  was  brought  here 
by  writ  of  error. 

Note. — As  to  fiucce68ion-taw  laws  generally — 
see  notes  to  Re  Howe  (N.  T.)  2  L.  R.  A.  825; 
Wallnce  ▼.  Myers  (C.  C.  S.  D.  N.  Y.)  4  L.  B. 
A.  171 ;  Com.  v.  Ferguson  (Pa.)  10  L.  R.  A. 
240 :  Re  Romaine  (N.  Y.)  12  L.  R.  A.  401 ;  Ma- 
goun  ▼.  Illinois  Trust  &  Sav.  Bank,  42  L.  ed.  U. 
8.  lO.'JT. 

At  to  limitations  on  taking  power  from  mu- 
tual independence  of  Federal  and  state  govem- 
munts — see  note  to  Grether  v.   Wright,  23  C 
C  A.  615. 
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Mr.  J.  E.  Bowman  argued  the  cause  and 
filed  a  brief  for  plaintiff  in  error: 

The  tax  in  question  is  a  charge  upon  the 
legatee  for  the  privilege  of  succeeding  to 
the  property. 

Knowlton  v.  Moore,  178  U.  S.  60,  44  L^ 
ed.  977,  20  Sup.  Ct.  Rep.  747;  Magoun  v. 
Illinois  Trust  d  Sav.  Bank,  170  U.  S.  283, 
42  L.  ed.  1037,  18  Sup.  Ct  Rep.  694. 

The  tax  is  an  excise  tax  levied  by  the  Fed- 
eral government  iipon  its  subjects,  the  peo- 
ple of  the  United  States,  for  the  privilege  oi 
exercising  the  right  to  succeed  to  property 
under  the  laws  of  the  several  states. 

This  is  in  accord  with  the  elementary 
principles  of  taxation.  It  is  the  exaction 
of  money  or  services  from  individuals  aa 
and  for  their  respective  shares  of  contribu- 
tion to  any  public  burden,  for  the  purpose 
of  enabling  the  government  to  execute  and 
discharge  its  functions. 

25  Am.  &  Eng.  Enc.  Law,  12. 

It  is  a  contribution  imposed  by  govern- 
ment on  individuals  for  the  services  of  the- 
state. 

Miller,  Const,  p.  236. 

Taxation  implies  tribute  from  the  gov-^ 
erned  to  some  form  of  sovereignty. 

West  Hartford  v.  Hartford  Water  Comrs^ 
44  Conn.  360. 

Taxation  is  a  charge  levied  by  the  sov- 
ereign power  upon  the  property  of  its  sub- 
jects. It  is  not  a  charge  upon  its  own  prop- 
erty, nor  upon  property  over  which  it  haa 
no  dominion.  This  excludes  the  property 
of  the  state,  whether  lands,  revenues,  or 
other  property,  and  the  property  of  the 
United  States. 

People  V.  McCreery,  34  Cal.  432;  Van 
Brocklin  v.  Anderson,  117  U.  S.  151,  29  L. 
ed.  845,  6  Sup.  Ct  Rep.  670. 

No  state  has  any  power  to  impose  an  in- 
come tax  upon  the  salary  of  an  officer  of  the^ 
United  States. 

Dobbins  v.  Erie  County,  16  Pet  435,  lO* 
L.  ed.  1022. 

The  United  States  has  no  nower  to  impose 
an  income  tax  upon  the  salary  of  a  state 
officGf 

Buffington  v.  Day,  11  Wall.  113,  20  L.  ed. 
122. 

Congress  did  not  intend  by  the  internal 
revenue  laws  to  tax  property  belonging  ta 
the  states,  or  to  mimicipal  corporations. 

United  States  v.  Baltimore  d  O.  R.  Co^ 
17  Wall.  322,  21  L.  ed.  597. 

The  power  to  levy  taxes,  or  to  impose- 
assessments  for  benefits,  can  only  be  exer- 
cised on  the  governed,  and  not  on  the  gov- 
erning power,  whether  state  or  Federal. 

Van  Brocklin  v.  Anderson,  117  U.  S.  151,. 
29  L.  ed.  845,  6  Sup.  Ct.  Rep.  670;  Pagan  v. 
Chicago,  84  111.  227. 

The  United  States  has  no  power  under  the 
Constitution  to  tax  either  the  instrumental- 
ities or  the  property  of  a  state. 

Pollock  V.  Farmers'  Loan  d  T.  Co.  \5T 
U.  S.  584,  39  L.  ed.  820,  16  Sup.  Ct  Rep. 
673. 

Assistant  Attorney  General  Beok  argued 
the  cause  and  filed  a  brief  for  defendant  in 
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SUPBEME  COUBT  OF  THE  UNITED  STATES. 


Oct.  Tebm, 


The  tax  imposed  by  the  war-revenue  act 
is  not  imposed  upcm  the  properly  of  the  city 
of  Springneld,  but  upon  the  estate  of  David 
L.  Snyder,  and  his  bequest  did  not  become 
the  property  of  the  city  of  Springfield  until 
after  it  had  been  diminished  by  the  payment 
of  the  tax. 

United  States  v.  Perkins,  163  U.  S.  628, 
41  L.  ed.  288,  16  Sup.  Ot  Rep.  1073. 

The  Federal  government  has  a  right  to 
impose  upon  the  assets  of  decedent  a  tax 
i>efore  its  transmission  to  the  legatee. 

Plummer  v.  Coler,  178  U.  S.  116,  44  L. 
ed.  998,  20  Sup.  Ct  Rep.  774;  Murdoch  v. 
Ward,  178  U.  S.  139,  44  L.  ed.  1009,  20  Sup. 
Ot.  Rep.  775;  Knowlton  v.  Moore,  178  U.  S. 
41,  44  L.  ed.  969,  20  Sup.  Ct.  Rep.  747. 


Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

This  case  involves  the  single  auestion 
whether  it  is  within  the  power  of  tne  Fed- 
eral government,  and  within  the  spirit  of 
the  act  of  Congress  of  June  13,  1808  (30 
Stat,  at  L.  448,  chap.  448,  U.  S.  Comp.  Stat 
1901,  p.  2286),  to  impose  a  succession  tax 
upon  a  bequest  to  a  municipal  corporation 
'  ot  a  state  for  a  corporate  and  public  pur- 
pose. 

The  case  is,  to  a  certain  extent,  the  con- 
verse of  those  of  the  United  States  v.  Per- 
kins, 163  U.  S.  025,  41  L.  ed.  287,  16  Sup. 
Ct.  Rep.  1073,  and  Plummer  v.  Coler,  178  U. 
S.  115,  44  L.  ed.  998,  20  Sup.  Ct.  Rep.  774. 
In  the  first  of  these  we  held  it  to  be  within 
the  competency  of  the  state  of  New  York  to 
impose  a  similar  tax  upon  a  bequest  to  the 
Federal  government,  incidentally  deciding 
that  the  inheritance  tax  of. the  state  was  "in 
reality  a  limitation  upon  the  power  of  a 
testator  to  bequeath  his  property  to  whom 
he  pleases,  a  declaration  that,  in  the  ex- 
ercise of  that  power,  he  shall  contribute  a 
certain  percentage  to  the  public  use;"  and 
(2)  that  the  tax  was  not  a  tax  upon  the 
property  itself,  but  upon  its  transmission  by 
will  or  descent.  In  Plummer  v.  Coler  we 
held  the  incidental  fact  that  the  property 
bequeathed  is  composed  in  whole  or  in  part 
of  Federal  securities  did  not  invalidate  the 
state  tax  or  the  law  under  which  it  was  im- 
posed, although  it  was  accepted  as  undenia- 
ble that  the  state  could  not,  in  the  exercise 
of  the  power  of  taxation,  tax  obligations  of 
the  United  States,  and,  correlatively,  that 
bonds  issued  by  a  state,  or  under  its  au- 
thority by  its  municipal  bodies,  were  not 
taxable  by  the  United  States. 

It  is  insisted,  however,  that  the  case  un- 
der consideration  is  distinguished  from  those 
above  cited,  in  the  fact  that  the  inheritance 
tax  of  New  York  was  but  a  condition  an- 
nexed to  the  power  of  a  testator  to  dispose 
(251] of  his  property  by  will,  and  •that  such  pow- 
er, being  purely  statutory,  the  state  has  the 
right  to  annex  such  conditions  to  it  as  it 
pleases.  The  case,  then,  really  resolves  it- 
eetf  into  the  question  whether  the  author- 
ity to  lay  a  succession  tax  arises  solely  from 
the  power  to  regulate  the  descent  of  proper- 
ty, or,  as  well  from  the  independent  general 
power  to  tax,  or,  as  expressed  in  the  Consti- 
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tution,  art.  I,  J  8,  "to  lay  and  colleet 
duties,  imposts,  and  excises."  The  difficulty 
with  this  proposition  of  the  plaintifT  is  that 
it  proves  too  much.  If  it  be  true  that  the 
right  to  impose  such  taxes  arises  solely  from 
the  right  to  regulate  successions,  then  a  de- 
nial of  such  nght  goes  to  the  whole  power 
of  the  government  to  impose  a  succession 
tax,  irrespective  of  the  que^ion  whether  the 
legacy  is  made  to  a  private  individual  or  to 
an  agent  of  the  state,  and  the  cases  in  this 
court  upholding  the  power  of  the  Federal 
government  to  lay  such  tax  were  wrongly 
decided. 

That  question  was    exhaustively    consid- 
ered by  this  court  in  Knowlton  v.  Moore^ 
178  U.  S.  41,  44  L.  ed.  969,  20  Sup.  Ct.  Rep. 
747,  in  which  the  constitutionality  of  this 
law  was  attacked  upon  four  grounds:    (1) 
That  the  taxes  imposed  were  direct  taxes, 
and  not  apportioned  according  to  the  pop- 
ulation;  (2)  if  not  direct,  they  were  levied 
on  rights  created  solely  by  a  state  law,  de- 
pending for  their  continued  existence  on  the 
consent  of  the  several  states;    (3)   because 
they  were  not  uniform  throughout  the  Unit- 
ed States;   (4)  that  the  rate  of  tax  was  de- 
termined by  the  aggregate  amount  of  the  per- 
sonal estate  of  the  deceased,  and  not  by  the 
sum  of  the  legacies  or  distributive  shares. 
It  was  held,  following  the  cases  of  United 
States  V.  Perkins,  163  U.  S.  G25,  41  L.  ed. 
28r,  16  Sup.  Ct.  Rep.  1073,  and  Magoun  t. 
Illinois  Trust  ii  Sav,  Bank,  170  U.  S.  283, 
42  L.  ed.  1037,  18  Sup.  Ct.  Rep.  594,  that  an 
inheritance  tax  was  not  one  upon  property, 
but  upon  the  succession.     The  question  in- 
volved here,  as  to  the  power  of  Congress  to 
levy  a  succession  tax,  was  considered,  and 
it  was  said  by  Mr.  Justice  White  (p.  56,  L. 
ed.  p.  975,  Sup.  Ct.  Rep.  p.  753) :  **The  propo- 
sition that  it  cannot  rests  upon  the  assump- 
tion that,  since  the  transmission  of  property 
by  death  is  exclusively  subject  to  tne  regu- 
lating authority  of  the  several  states,  there- 
fore the  levy  by  Congress  of  a  tax  on  inheri- 
tances or  legacies  in  any  form  is  beyond  the 
power  of  Congress,  and  is  an  interference  by 
the   national   government   *with   a   matter [tSS] 
which  falls  alone  within  the  reach  of  state 
legislation."    This     proposition    was     pro- 
nounced a  fallacy  (p.  59,  L.  ed.  p.  977,  Sup. 
Ct.  Rep.  p.  755) :  "In  legal  effect,  then,  the 
proposition  upon  which  the  argument  rests  is 
that  wherever  a  right  is  subj^  to  exclusive 
regulation,  by  either  the  government  of  the 
United  States  on  the  one  hand  or  the  sever- 
al states  on  the  other,  the  exereise  of  such 
rights  as  regulated  can  alone  be  taxed  by 
the  government  having  the  mission  \o  reg- 
ulate." In  this  connection  was  cited  the  pow- 
er of  the  states  to  tax  imported  goods  after 
they  had  been  commingled  with  the  gmeral 
property  of  the  state,  as  well  as  vehicles  en- 
gaged in  interstate  commerce. 

Continuing,  it  was  further  said  (p^  60, 
L.  ed.  p.  977,  Sup.  Ct.  Rep.  p.  755) :  '^t 
cannot  be  doubted  that  the  argument,  when 
reduced  to  its  essence,  demonstrates  its  owb 
unsoundness,  since  it  leads  to  the  necessary 
conclusion  that  both  the  national  and  state 
governments  are  devested  of  those  powers  of 
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taxation  which,  from  the  foundation  of  the 
^▼enunent,  admittedly  have  belonged  to 
them.       .    .    .    Under    our    constitutional 


system,  both  the  national  and  the  state  gov-  '  which  licenses  are  required  under  the  laws 


emments,  moving  in  their  respective  orbits, 
have  a  common  authority  to  tax  many  and 
diverse  objects,  but  this  does  not  cause  the 
exercise  of  its  lawful  attributes  by  one  to 
be  a  curtailment  of  the  powers  of  govern- 
meat  of  the  other,  for  if  it  did  there  would 
practically  be  an  end  of  the  dual  system  of 
^oveniment  which  the  Constitution  estab- 
lished." 

This  case  must  be  regarded  as  definitely 
establishing  the  doctrine  that  the  power  to 
tax  inheritances  does  not  arise  solely  from 
•  the  power  to  regulate  the  descent  of  prop- 
erty, but  from  the  general  authority  to  im- 
pose taxes  upon  all  property  within  the  ju- 
risdiction of  the  taxing  power;  It  has  usual- 
ly happened  that  the  power  has  been  exer- 
cised by  the  same  government  which  regu- 
lates the  succession  to  the  property  taxed; 
but  this  power  is  not  destroyed  by  the  dual 
character  of  our  government,  or  by  the  fact 
that,  under  our  Constitution,  the  devo- 
lution of  property  is  determined  by  the  laws 
of  the  several  states. 

The  principles  laid  down  in  Knowlton  v. 
Moore  were  reiterated  in  Murdoch  v.  Ward^ 
178  U.  S.  139,  44  L.  ed.  1009,  20  Sup.  Ct. 
Rep.  775,  although  the  case  was  decided  up- 
on the  authority  of  Plummer  v.  Coler. 

If  it  be  true  that  it  is  beyond  the  power 
S53]of  Congress  to  impose  *an  inheritance  tax 
because  the  descent  of  property  is  regulated 
by  state  statutes,  it  would  be  difficult  to 
support  its  power  to  impose  stamp  taxes  up- 
on commercial  and  legal  instruments,  since 
the  conveyance,  regulation,  and  transmission 
of  all  property  is  governed  by  the  laws  of 
the  several  states.  Particularly  would  this 
be  so  with  reference  to  st!amp  duties  imposed 
upon  documents  connected  with  the  devolu- 
tion of  the  property  of  a  deceased  person. 
And  yet,  as  stated  in  Knowlion  v.  Moore 
(page  60,  L.  ed.  p.  973>  Sup.  Ct.  Rep.  p. 
751)  Congress,  as  early  as  1797,  imposed  a 
stamp  duty  [1  Stat,  at  L.  527,  chap.  11], 
not  only  upon  receipts  or  other  discharges 
for  or  on  accqunt  of  any  legacy,  or  for  a 
share  of  personal  estate  divided  under  the 
statute  of  distributions,  proportioned  to  the 
amount  of  the  legacy  or  such  distributive 
share,  but,  in  the  internal  revenue  act  of 
1862  (12  Stat,  at  L.  432,  483,  chap.  119, 
U.  S.  Comp.  Stat.  1901,  p.  186),  a  tax  was 
imposed  upon  the  probate  of  wills  and  let- 
ters of  administration,  proportioned  to  the 
value  of  the  estate.  Not  only  this,  but  the 
same  statute  imposed  a  tax  upon  writs,  or 
other  original  process,  by  which  suits  are 
commenced  in  any  court  of  record,  exempting 
only  processes  issued  by  justices  of  the  peace, 
or  in  suits  be^g^un  by  the  United  States  or 
any  state.  This  act  was  treated  as  appli- 
cable to  the  state  courts,  although  its  consti- 
tutionality may  well  be  doubted. 

Referable  to  the  same  principle  is  the  pow- 
er of  Congress  to  tax  occupations  which  can 
only  be  carried  on  by  permission  of  the  state 
authorities  and  under  conditions  prescribed 
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by  its  laws, — such,  for  instance,  as  the  pro- 
fession of  a  lawyer  or  physician,  or  the  bus- 
iness  of   dealing   in  spirituous  liquors,  for 


of  nearly  all  the  states.  While  the  power  of 
Congress  to  impose  such  taxes  may  never 
have  been  expressly  affirmed  by  this  court, 
it  does  not  seem  to  have  been  seriously  ques- 
tioned, and  is  a  legitimate  inference  from 
McQuire  v.  Maasaohuaetta,  3  Wall.  387,  18 
L.  ed.  226;  Licenae  Tax  Caaea,  5  Wall.  462, 
18  L.  cd.  497;  Pervear  v.  M<iaaaohusettaf  5 
Wall.  475,  18  L.  ed.  608;  and  Royall  v.  Vir- 
ginia, 116  U.  S.  572,  580,  29  L.  ed.  735,  737, 
6  Sup.  Ct.  Rep.  510.  See  also  Ould  v.  Rich- 
mond, 23  Gratt.  464,  14  Am.  Rep.  139; 
Humphreya  v.  yorfoVc,  25  Gratt  97. 

Conceding  fully  that  Congress  has  no 
power  to  impose  a  burden  upon  a  state  or 
its  municipal  corporations,  the  question  *in[254] 
each  case  is  whether  the  tax  is  direct  or  in- 
cidental; since  we  have  had  frequent  occa- 
sion to  hold  that  the  imposition  of  a  tax 
may  indirectly  affect  the  value  of  proper- 
ty to  the  amount  of  the  tax  without  being 
legally  objectionable  as  a  direct  burden  up- 
on such  property.  Thus,  in  Van  Allen  v.  The 
Aaaeaaora,  3  Wall.  573,  auh  notn,  ChwrohiU 
V.  Utica,  18  L.  ed.  229,  we  held  it  to  be  with- 
in the  power  of  the  states  to  tax  the 
shares  of  national  banks,  though  a  part  or 
the  whole  of  the  capital  of  such  bank  were 
invested  in  national  securities  exempt  from 
taxation,  upon  the  ground  that  the  taxa- 
tion of  the  shares  was  not  a  taxation  of 
the  capital.  So  a  tax  upon  deposits  was  up- 
held, though  such  deposits  were  invested  in 
United  States  securities.  Society  for  Sav- 
inga  v.  Coite,  6  Wall.  594,  18  L.  ed.  897; 
Provident  Inat,  for  Savinga  v.  Maaaachu- 
aetta,  6  Wall.  611,  18  L.  ed.  907;  Hamilton 
Mfg,  Co,  V.  Maaaaohuaetta,  6  Wall.*  632,  18 
L.  ed.  904.  The  same,  principle  was  extended 
to  a  statute  of  New  York,  imposing  a  tax 
upon  corporations  measured  by  its  divi- 
dends, though  such  dividends  were  derived 
from  interest  upon  government  bonds.  Home 
Ina.  Co,  V.  New  York,  134  U.  S.  594,  33  L. 
ed.  1025,  10  Sup.  Ct.  Rep.  593.  As  the  tax 
in  the  case  under  consideration  is  collected 
from  the  property  while  in  the  hands  of  the 
executor  (§30),  who  is  recjuired  to  liquidate 
it  ''before  payment  and  distribution  to  the 
legatees,"  we  do  not  regard  it  as  a  tax  up- 
on the  municipality,  though  it  may  operate 
incidentally  to  reduce  the  bequest  by  the 
amount  of  the  tax.  Such  incidental  effects 
are  common  to  many,  if  not  all,  forms  of 
taxation, — indeed,  it  may  be  said  generally 
that  few  taxes  are  wholly  paid  by  the  per- 
son upon  whom  they  are  directly  and  pri- 
marily imposed. 

Having  determined,  then,  that  Congress 
has  the  power  to  tax  successions;  that  the 
states  have  the  same  power,  and  that  such 
power  extends  to  bequests  to  the  United 
States,  it  would  seem  to  follow  logically  that 
Congress  has  the  same  power  to  tax  the 
transmission  of  property  by  legacy  to  states 
or  their  municipalities,  and  that  the  exer- 
cise of  that  power  in  neither  case  conflicts 
with  tne  proposition  that  neither  the  Fed- 
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era!  nor  the  state  government  can  tax  the 
property  or  agencies  of  the  other,  since,  as 
repeatedly  held,  the  taxes  imposed  are  not 
upon  property,  but  upon  the  right  to  suc- 
ceed to  property. 

If  the  position  of  the  plaintiff  be  sound,  it 
[S65]will  come  to  pass*that,  with  the  same  pow- 
er to  tax  the  subject-matter,  i,  e.,  the  trans- 
mission of  the  property,  the  states  are  com- 
petent to  limit  the  amount  of  bequests  to 
the  Federal  government  by  requiring  the 
prepayment  of  a  succession  tax  as  a  condi- 
tion precedent  to  the  transmission  of  the 
property,  while  Congress  is  impotent  to  ac- 
oomplish  the  same  result  with  respect  to 
legacies  to  states  or  their  agents.  We  are 
reluctant  to  admit  the  inferiority  of  Con- 
gress in  that  particular. 

The  judgment  of  the  Oirouit  Court  ia 
therefore  affirmed. 

Mr.  Ju?»tice  White,  with  whom  concur 
Mr.  Chief  Justice  Fnllert  and  Mr.  Justice 
Peokham,  dissenting: 

It  is  conceded  in  the  opinix)n  of  the  court 
that  the  bequest  upon  which  it  is  sought  to 
levy  the  United  States  inheritance  tax  was 
made  to  a  municipal  corporation  for  a  pub- 
lic, that  is,  a  governmental,  purpose.  This 
being  the  admitted  premise,  I  cannot  give 
my  assent  to  the  proposition  that  the  tax 
can  be  imposed.  Nothing  is  better  settled 
than  that  the  United  States  has  no  power  to 
tax  the  governmental  attributes  of  the  states, 
and  that  municipal  corporations  are  agencies 
of  the  states,  and  not  subject,  as  to  their 
public  rights  and  duties,  to  direct  or  indirect 
taxation  by  the  United  States.  The  doctrine 
has  nowhere  been  more  clearly  stated  than  in 
Pollock  V.  Farmers*  Loan  d  T.  Co.  157  U. 
8.  429,  683,  584,  39  L.  ed.  759,  820,  15  Supi 
Ct.  Rep.  073,  U90.  In  that  case,  despite  the 
division  of  opinion  on  other  questions,  the 
court  was  unanimous  in  holding  that,  in  any 
event,  income  subject  to  taxation  by  the 
United  States  could  not  include  interest  de- 
rived from  municipal  bonds,  because  to  in- 
clude sucli  interest  in  income  subject  to  tax- 
ation would  amount  at  least  to  an  indirect 
charee  upon  a  state  governmental  agency. 
Speaking  through  Mr.  Chief  Justice  Fuller, 
the  court  said: 

"The  Constitution  contemplates  the  inde- 
pendent exercise  by  the  nation  and  the 
state,  severally,  of  their  constitutional  pow- 


**As  the  states  cannot  tax  the  powers,  the 
operations,  or  the  property  of  the  United 
{S66] States,  nor  the  means  which  they  employ  *to 
carry  their  powers  into  execution,  so  it  has 
been  held  that  the  United  States  have  no 
power  under  the  Constitution  to  tax  either 
the  instrumentalities  or  the  property  of  a 
state. 

"A  municipal  corporation  is  the  represent- 
ative of  the  state,  and  one  of  the  instru- 
mentalities of  the  state  government.  It  was 
long  ago  determined  that  the  property  and 
revenues  of  municipal  corporations  are  not 
subjects  of  Federal  taxation.  The  Collector 
V.  Day,  11  Wall.  113,  124,  fnih  nom.  Buffing- 
ton  T.  Day,  20  L.  ed.  122,  12G;  United  States 
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V.  Baltimore  d  0.  R.  Co,  17  Wall.  822,  332^ 
21  L.  ed.  697.  601." 

It  is  true  that  in  United  States  v.  PerTdna, 
103  U.  S.  626,  41  L.  ed.  287,  16  Sup.  Ct. 
Rep.  1073,  and  Plumm>er  v.  Coler^  178  U.  EL 
115,  44  L.  ed.  998,  20  Sup.  Ct.  Rep.  774,. 
it  was  held  in  the  one  case  that  an  inher- 
itance tax  of  the  state  of  New  York  could 
be  taken  out  of  a  bequest  to  the  United 
States,  and  in  the  other  that  a  bequest  of 
bonds  of  the  United  States  was  subject  to  a 
state  inheritance  tax.  It  is  also  true  that  ib 
Knowlton  v.  Moore,  178  U.  S.  41,  44  L.  ed. 
969,  20  Sup.  Ct.  Rep.  747',  it  was  decided 
that  the  United  States  had  the  power  to  im- 
pose an  inheritance  tax.  But  the  ruling 
m  none  of  these  cases,  in  my  opinion,  sua-  • 
tains  the  decision  now  made.  The  power 
of  the  state  of  New  York,  which  waa 
upheld  in  both  the  Perkins  and  Coler 
cases,  rested  not  simply  on  the  authority  of 
that  state  to  impose  an  inheritance  tax,  but 
upon  its  admitted  right  to  regulate  the 
transmission  or  receipt  of  property  by  death. 
On  the  other  hand,  the  right  of  the  United 
States  to  levy  an  inheritance  tax,  which  waa 
upheld  in  Knowlton  v.  Moore,  was  based 
solely  upon  the  power  of  the  United  Statev 
to  tax,  and  that  case,  therefore,  conveys  no 
intimation  that  there  is  authority  in  the 
United  States  to  levy  an  inheritance  tax  up- 
on an  object  which  it  has  no*  power  under 
the  Constitution  to  tax  at  all,  either  directly 
or  indirectly.  The  distinction  between  the 
two,  that  is,  between  the  broader  power  of 
a  state,  resulting  from  its  authority  not  on- 
ly to  tax  but  also  to  regulate  the  transmis- 
sion or  receipt  of  property  by  death,  and  the 
narrower  power,  that  is,  of  taxation  alone, 
vested  in  the  government  of  the  United 
States,  was  explicitly  pointed  out  in  Knoicl- 
ton  V.  Moore,  178  U.  8.  at  pa^  57,  44  L.  ed. 
at  p.  976,  and  20  Sup.  Ct.  Rep.  at  p.  754. 
Moreover,  attention  was  specially  directed 
to  the  obvious  distinction  between  the  two 
ou  page  58,  L.  ed.  p.  977,  Sup.  Ct.  Rep.  p. 
754,  where  it  was  said : 

"Of  course,  in  considering  the  power  of 
Congress  to  impose  *death  duties,  we  elimi-[8571 
nate  all  thought  of  a  greater  privilege  to  do 
so  than  exists  as  to  any  other  form  of  taxa- 
tion, as  the  right  to  regulate  successions  is 
vested  in  the  states,  and  not  in  Congress." 

So  also,  the  difference  between  the  two  had 
been  previously  accentuated  in  Magoun  v. 
Illinois  Trust  d  Sav.  Bank,  170  U.  S.  287, 
288,  42  L.  ed.  1040,  18  Sup.  Ct.  Rep.  594. 
There  is  no  confusion  between  the  two  classes 
of  cases,  and  no  room  in  reason  seems  to  me 
to  exist  for  the  assumption  that  things 
which  are  different  are  nevertheless  one  and 
the  same.  On  the  contrary,  to  my  mind  it 
appears  that  misconception  will  necessarily 
be  caused  by  confounding  wholly  different 
powers  and  from  supposing  that,  because  a 
particular  result  is  justifi^  where  a  speci- 
fied power  exists,  the  same  consequence  must 
obtain  where  the  power  upon  which  it  de- 
pends'is  wantinsr.  Certainly,  I  assume,  it 
cannot  be  said  because  a  state  has  the  right 
to  regulate  successions  and,  therefore,  to 
prevent  property  from  passing  by  death  ta 
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the  United  States,  hence,  also,  the  United 
States  must  have  power,  by  regulating  sue- 
eessions,   to  prevent  property  from  passing 
b^  death  to  a  state  or  its  governmental  agen- 
cies.    And  yet,  in  mv  opinion,  this  is  the 
logical  consequence  of  the  doctrine  that  be- 
cause the  states  may,  in  virtue  of  an  auChor- 
ity  belonging  to  them,  accomplish  a  particu- 
lar   result   as   regards    the  United  States, 
therefore  the  United  States  must  have  the 
right  to  bring  about  the  same  thing  as  to 
the  states.    The  United  States  not  possess- 
ing, as  the  states  do,  the  right  to  regulate 
sacoessions,  when  the  United  States  calls  in- 
to play  iLs  taxing  power  over  the  subject  of 
the  passage  or  receipt  of  property  by  death, 
the  extent  of  its  auttiority  is  to  be  measured 
solely  by  the  scope  of  the  taxing  power  con- 
ferred  by  the  Constitution.     When,  on  the 
contrary,  the  state  imposes  a  burden  upon 
the  passage  or  receipt  of  property  by  death, 
its  right  to  do  so,  if  not  sustainable  by  the 
exercise  of    the    taxing  power,   finds   ade- 
quate suppoit  in  the  authority  vested  in  it 
to  regulate  the  transmission  or  receipt  of 
property  on  the  occasion  of  death.    This  was 
dearly  pointed  out  in  United  States  v.  Per- 
kins, 163  U.  S.  630,  41  L.  ed.  289,  16  Sup.  Ct. 
Rep.  1075,  where  it  was  said:     "The  legacy 
becomes  the  property  of  the  United  States 
only  after  it  has  sulTered  a  diminution  to 
]t58]the  amount  of  the  tax,  and  it  is  *only  upon 
this   condition  that  the  legislature  assento 
to  a  bequest  of  it."    Nor  do  I  see  the  force 
of  the  sugeestion  that,  as  the  tex  in  question 
is  imposed  upon  the  property  in  the  hands 
of  the  executor  before  payment  and  distri- 
bution to  the  legatees,  it,  therefore,  cannot 
be  regarded  as  tax  upon  the  right  of  the 
municipality  to  receive  the  legacy.     It  was 
held,  after  great  deliberation,  in  Knotolton 
V.  Moore,  178  U.  S.  41,  44  L.  ed.  969,  20  Sup. 
Ct  Rep.  747,  that  the  inheritance  taxes  lev- 
ied by  the  act  of  Congress  were  not  imposed 
on  the  estate  of  the  decedent,  but  were  laid 
on  the  passing  of  the  legacies,  and  on  noth- 
ing else.    It  cannot  be  the  intention  now  to 
bring  about  the  confusion  which  must  arise 
from     overthrowing    this    settled    doctrine, 
since  it  is  conceded  that  the  only  question 
for  decision  is  the  right  of  Congress  to  im- 
pose a  succession  tax  upon  the  bequest  to  a 
municipal  corporation,  for  a  public  purpose. 
It  being  admitted  that  such  is  the  question 
for  decision,  I  do  not  perceive  how  that  ques- 
tion can  be  solved  by  saying  that  the  tex 
is'  not  on  the  passing  of  the  bequest  to  the 
municipality,  but  is  imposed  on  the  estete 
in  the  nands  of  the  executor  before  the  mu- 
nicipality receives  ite  legacy.     It  was  not 
only  directly  held  in  Knowlton  v.  Moore  that 
the  tax  was  on  the  transmission  or  the  re- 
ceipt of  the  legacy  occasioned  by  death,  and 
was  therefore  not  on  the  property,  not  on 
the  estete,  not  on  the  executor,  but  that  it 
was  also  held  to  be  a  burden  imposed  on 
the  recipient.    The  court  said  (p.  60,  L.  ed. 
p.  977.  Sup.  Ct.  Rep.  p.  755) : 

"Certainly,  a  tex  placed  upon  an  inheri- 
tance or  legacy  diminishes,  to  the  extent  of 
the  tex,  the  value  of  the  right  to  inherit  or 
receive,  but  this  is  a  burd^  oast  upon  the 
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recipient,  and  not  upon  the  power  of  the- 
stete  to  regulate." 

This  conclusion  was  absolutely  essential 
to  the  construction  of  the  stetute  which  was- 
susteined  in  Knowlton  v.  Moore.  I  do  not 
perceive  how  it  can  be  now  held  that  the- 
tax  is  valid  because  it  is  on  the  estete  in^ 
the  hands  of  the  executor  and  not  a  burden 
on  the  recipient,  when  the  case  of  Knowlton 
V.  Moore,  which  explicitly  holds  to  the  con- 
trary, is  expresslv  approved.  It  is,  however,, 
suggested  that  tne  tax  is  only  incidentelly 
on  the  right  of  the  corporation  to  receive^, 
and  therefore  is  valid.  If  "incidentelly"  is 
intended  to  refer  to  the  subject  upon  which 
the  tax  is  levied,  then  the  proposition,  in 
my  ^opinion,  only  reiterates  the  misconcep-[269] 
tion  to  which  attention  has  been  previously 
called,  and  it,  besides,  conflicte  with  the  con- 
ceded premise  that  the  question  for  decision 
is  whether  a  tax  can  be  validly  imposed  on 
the  right  of  a  municipal  corporation  to  teke 
a  legacy.  Such  cannot  be  the  question  if 
there  is  no  such  question  in  the  case.  If  the 
term  "incidentelly"  conveys  the  thought  that 
the  tex  is  only  indirectly  on  the  corpora-  • 
tion's  right  to  take  the  bequest,  and  there- 
fore it  may  be  lawfully  imposed,  the  doc- 
trine overthrows  the  rule  announced  by 
Chief  Justice  Marshall  in  M'Culloch  v.  Mary- 
land, 4  Wheat.  310,  4  L.  ed.  579,  and  reiter- 
ated in  numberless  cases  since  that  decision^ 
to  the  effect  that  where  there  is  a  want  of 
constitutional  power  to  tex  a  particular  ob- 
ject, neither  a  direct  nor  an  indirect  tex  cai^ 
be  imposed  since  the  power  to  tex  is  the 
power  to  destroy.  It  to  me  seems  that  the 
tax  here  in  question  bears  more  directly  up- 
on the  right  of  the  corporation  to  take  tha 
bequest  than  did  the  tax  which  was  con- 
demned in  M'Culloch  v.  Maryland,  Assur- 
edly, the  inclusion,  in  income  subject  to  tax- 
ation, of  an  amount  derived  from  interest 
on  municipal  bonds,  is  less  directly  on  the 
bonds  than  is  the  tax  in  this  case  on  the 
fight  of  the  municipality  to  teke;  and  yet,. 
as  I  have  said,  in  Pollock  v.  Farmers'  LoOit 
d  T,  Co.  the  tax  on  an  income  made  up  in 
part  of  interest  on  a  municipal  bond  was  de- 
clared to  be  void,  because,  even  if  indirect, 
it  could  not  be  levied  where  there  was  no 
power  to  tex  at  all.  The  distinction  was 
pointed  out  in  Knowlton  v.  Moore,  where, 
m  referring  to  the  stetement  of  Mr.  Chief 
Justice  Marshall  in  M'Culloch  v.  Maryland, 
that  the  power  to  tex  involves  the  power  to 
destroy,  it  was  said  (p.  60,  L.  ed.  p.  977» 
Sup.  Ct.  Rep.  p.  755) : 

"This  principle  is  pertinent  only  whew 
there  is  no  power  to  tax  a  particular 
subject.  ...  In  other  words,  the  power 
to  destroy,  which  may  be  the  consequence* 
of  texation,  is  a  reason  why  the  right  to 
tax  should  be  confined  to  subjecte  which  may 
be  lawfully  embraced  therein,  even  although 
it  happens  that,  in  some  particular  instence^ 
no  great  harm  may  be  caused  by  the  exercise 
of  the  texing  authority  as  to  a  subject  which 
is  beyond  its  scope." 

To  my  mind,  no  doctrine  more  dangerous 
and  more  subversive  of  a  long  line  of  set- 
tled authority  in  this  court  could    be    an- 
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(260]noanoed  *thaA  the  statement  that,  although 
there  is  no  power  whatever  to  tax  a  par- 
ticular object,  the  courts  will  nevertheless 
maintain  a  tax  if  it  only  indirectly  puts  a 
burden  on  the  forbidden  object,  or  that  the 
tax  may  be  sustained  because,  in  the  judg- 
ment of  a  court,  the  degree  in  which  the 
Constitution  has  been  violated  is  not  great. 
Constitutional  restrictions  are,  in  my  opin- 
ion, imperative,  and  ought  not  to  be  disre- 
garded because,  in  a  particular  case,  it  may 
be  the  judgment  of  a  court  that  the  viola- 
tion is  not  a  very  grievous  one. 

1'esting  the  validity  of  the  tax  in  this  case 
fiolely  by  the  extent  of  the  power  to  tax  con- 
ferred on  the  government  of  tiie  United 
States  by  the  Constitution,  it  follows,  as  the 
I'nited  States  has  no  right  to  directly  or  in- 
<ii recti y  burden  a  state  governmental  agency, 
that  the  tax  here  in  question,  in  my  opinion, 
cannot  be  sustained. 

I  am  authorized  to  say  that  the  Chief 
Justice  and  Mr.  Justice  Peekliam  concur 
in  til  is  dissent. 


GEORGE  H.  MIFFLIN  ei  oZ.,  AppU., 

V. 

R.  H.  WHITE  COMPANY. 
(See  S.  C.  Reporter's  ed.  260-264.) 

4)opyright — sufficienoy  of  notioe—enh'y  in 
author*9  name  of  prior  puhlioation  in 
copyrighted  magaeine, 

Any  copyright  protection  for  a  work  secured, 
under  the  act  of  February  8,  1881  (4  Stat,  at 
L.  436,  chap.  16),  by  entering  for  copyright 
In  the  name  of  the  pobllBhers  the  Issaes  of  a 
mngaslne  which  contain  Instalments  thereof. 
Is  lost  by  the  subsequent  publication  of  the 
vork  in  book  form  with  no  other  notice  of 
copyright  than  that  of  an  entry  in  the  au- 
thor's name.  ' 

[No.  268.] 

Argued  April  SO,   May  1,    1909,    Decided 

June  1,  190S, 

APPEAL  from  the  United  States  arcuit 
Court  of  Appeals  for  the  First  Circuit 
to  review  a  decree  which  affirmed  a  decree  of 
the  Circuit  Court  for  the  District  of  MajBsa- 
chusetts  dismissing  a  bill  in  equity  for  vio- 
lation of  a  copyright.    Affirmed, 

See  same  case  below,  60  C.  G.  A.  661,  112 
Fed.  1004. 


Statement  by  Mr.  Justice  Browni 
This  was  a  bill  in  equity  by  the  firm  of 
Houghton,  Mifflin,  &  Co.,  as  assignees  of  the 
[Ml] late  Oliver  Wendell  Holmes,  against  nhe R. 
H.  White  Company,  for  a  violation  of  the 
copyright  upon  "The  Professor  at  the  Break- 
fast Table.*'  The  work  was  published  serially 
during  the  year  1859,  in  the  Atlantic  Month- 
ly Magazine,  at  first  by  Phillips,  Sampson, 
A  Co.,  and  later  by  the  firm  of  Ticknor  & 
Fields.    The  first  ten  parts  were  published 
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from  January  to  Octolier,  1859,  by  Phillips, 
Sampson,  k  Co.  without  copyright  protec- 
tion. The  remaining  two  numbers  for  th« 
months  of  November  and  December,  1859, 
were  entered  for  copyright  by  Ticknor  k 
Fields,  whose  copyright  purported  to  cover 
the  entire  magazine.  After  its  publication 
serially  had  been  completed.  Dr.  Holmes 
published  the  entire  work  in  one  volume^ 
containinff  a  proper  notice  of  copyright. 

Upon  this  state  of  facts  the  circuit  court 
dismissed  the  bill  (107  Fed.  708),  and,  upon 
appeal  to  the  circuit  court  of  appeals,  tnat 
court  affirmed  the  decree.  60  C.  C.  A.  661, 
112  Fed.  1004. 

Meeare.  Sami&el  J.  Elder  and  Edaiimd 
A.  WhitmAn  argued  the  cause  and  filed  a 
brief  for  appellants: 

The  decisions  in  the  United  States  on  the 
requirement  of  notice  have  never  held  a 
copyright  bad  unless  some  essential  element 
has  been  wholly  omitted,  or  such  notice  is 
misleading. 

Bleietein  y.  Donaldson  lAthographing  Co, 
188  U.  S.  239,  ante,  460,  23  Sup.  a.  Rep. 
298;  Scrihner  v.  Henry  Q.  Allen  Co.  49  Fed. 
864;  Scrihner  v.  Clark,  60  Fed.  473,  144 
U.  S.  488,  36  L.  ed.  614,  12  Sup.  Ct.  R«>. 
734;  Werckmeieter  v.  Springer  Lithograph- 
ing Co,  63  Fed.  808;  Sarony  v.  Burrow 
Giles  Lithographic  Co.  17  Fed.  691. 

Many  informalities  in  such  notices  have 
been  sustained  so  long  as  they  contained  all 
the  elements,  and  did  not  mislead,  and  the 
statute  had  been  substantially  complied 
with. 

Snow  y.  Mast,  65  Fed.  996;  Falk  v.  Schu- 
macher, 48  Fed.  222 ;  ffefel  v.  Whitely  Land 
Co.  64  Fed.  179;  Bolles  v.  Outing  Co.  46 
L.  R.  A.  712,  23  C.  C.  A.  694,  77  Fed.  966. 

The  true  test  of  the  sufficiency  of  a  copy- 
right notice  is  its  likelihood  to*  mislead. 

Callaghan  v.  Myers,  128  U.  S.  617,  32 
L.  ed.  647,  9  Sup.  Ct.  Rep.  177, 

Another  test  is  whether  the  statute  has 
been  substantially  complied  with. 

Myers  v.  Callaghan,  10  Biss.  139,  6  Fed. 
726;  Dwight  v.  Appleton,  1  N.  Y.  Legal  Obs. 
195,  Fed.  Cas.  No.  4,216. 

The  magazine  notice  is  distributive  and 
carries  enUre  protection  for  each  contribu- 
tor, although  not  specially  named  in  the 
notice. 

The  relation  between  author  and  pub- 
lisher is  so  close  as  to  constitute  such  an 
identity  of  interest  that  notice  in  the  name 
of  the  publisher  is  equivalent  to  notice  in 
the  name  of  the  author. 

Hole  V.  Bradbury,  L.  R.  12  Ch.  Div.  886; 
Stevens  y.  Benning,  1  Kay  ft  J.  168;  Gibson 
V.  Carruthers,  8  MeeB.  &  W.  343. 

The  law  secures  copyright  to  the  author 
alone,  and  it  belongs  to  him,  although  regis- 
tered in  the  name  of  his  publisher. 

1  Curtis,  Hist,  of  U.  S.  Const,  p.  532; 
Curtis,  Copyright,  pp.  77-79;  Black  y. 
Henry  O.  Allen  Co,  66  Fed.  764;  Pulte  y. 
Derby,  6  McLean,  328,  Fed.  Cas.  No.  11,466; 
Latcrence  v.  Dana,  4  Cliflf.  1,  Fed.  Cas.  No. 
8,136;  Drone,  Copyright,  pp.  260,  368. 

Where  copyright  is  registered  in  the  pub- 
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lisher's  name,  the  courts  treat  the  author 
as  the  real  oiwner  and  allow  suits  by  him 
for  protection  of  his  copyright. 

Pulte  y.  Derby,  5  McLean,  328,  Fed.  C«w. 
So.  11,465;  Scrihner  v.  Clark,  60  Fed.  473; 
Belford  C.  d  Co,  v.  Scrihner,  144  U.  S.  488, 
36  L.  ed.  514,  12  Sup.  Ct  Rep.  734;  Law- 
rence V.  Dana,  4  Cliflf.  1,  Fed.  Cas.  No. 
8,136. 

It  has  been  held  in  England  that  the 
court  would  enjoin  a  pirate  from  setting  up 
in  an  action  at  law  that  the  plaintiff  did  not 
have  the  legal  title  to  the  copyright  when 
there  was  a  real  interest  to  be  protected 
and.  the  legal  holder  refused  to  allow  suit 
in  his  name. 

Stceet  V.  Cater,  11  Sim.  672. 

This  court  always  takes  notice  of  the 
equitable  interest,  and  if  the  equitable  title 
to  the  copyright  is  complete  this  court  will 
take  care  that  the  real  question  shall  .be 
tried,  notwithstanding  there  may  be  a  de- 
fect in  respect  of  the  legal  property. 

Bohn  y.  Bogue,  10  Jur.  420.  See  also 
Chappell  V.  Purday,  4  Yoimge  &  C.  Exch. 
485. 

The  statutory  protection  of  literary  prop- 
erty is  a  compensation  given  by  the  public 
to  the  author  for  dedicating  his  work  to  the 
public,  and  the  public  faith  is  pledged  to 
secure  him  in  his  rights. 

Bleistein  v.  Donaldson  Lithographing  Co, 
188  U.  S.  239,  ante,  460,  23  Sup.  Ct.  Rep. 
298;  Walter  v.  Lane  [1900]  A.  C.  539;  Hen- 
derson V.  Tompkins,  60  Fed.  758;  Brightley 
V.  Littleton,  37  Fed.  103 ;  Carlisle  v.  Colusa 
County,  57  Fed.  979;  Drury  v.  Ewing,  1 
Bond,  540,  Fed.  Cas.  No.  4,095;  Chrant  v. 
Raymond,  6  Pet  218,  8  L.  ed.  376.  See 
also  Wheaton  v.  Peters,  8  Pet.  591,  8  L.  ed. 
1056;  Kendall  v.  Winsor,  21  How.  322,  16 
L.  ed.  165;  Gyles  v.  Wilcom,  2  Atk.  141; 
Maxwell  v.  Hogg,  L.  R.  2  Ch.  307;  Beckford 
V.  Boody  7  T.  R.  620. 

The  history  of  the  notice  clause  shows 
that  its  purpose  is  merely  to  prevent  the 
ignorant  from  being  misled  to  their  harm. 

Beckford  v.  Hood,  7  T.  R.  620. 

The  English  decisicms  on  their  notice 
clause  show  that  the  name  in  a  notice  may 
be  changed  as  the  proprietorship  of  the 
copyright  changes,  so  long  as  the  change  is 
not  misleading. 

Sayer  v.  Dwey,  3  Wils.  60;  Thompson  v. 
Symonds,  5  T.  R.  41;  Weldon  v.  Dicks, 
L.  R.  10  Ch.  Div.  247;  Newton  v.  Covne, 
4  Bing.  234;  Rock  v.  Lazarus,  L.  R.  15  Eq. 
104. 

Copyright  can  be  secured  for  part  of  a 
work. 

Low  V.  Ward,  L.  R.  6  E^.  415;  Cary  v. 
Longtnan,  1  East,  358;  Kipling  v.  O,  P, 
Putnam's  Sons,  120  Fed.  631 ;  Reid  v.  Maw- 
well,  2  Times  L.  R.  790;  Black  v.  Henry 
0.  Allen  Co,  9  I*  R.  A.  433,  42  Fed.  618; 
Harper  v.  Shoppell,  23  Blatchf.  431,  26  Fed. 
619;  White  V.  Qeroch,  2  Barn,  k  Aid.  298; 
Drone,  Copyright,  144-149;  Lawrence  v. 
Dana,  4  Cliff.  1,  Fed.  Cas.  No.  8,136. 

Every  magazine  is  an  illustration  of  the 
rule  that  the  title  has  nothing  necessarily 
to  do  with  the  contents,  as  the  magazine ' 
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title  never  changes,  while  its  contents  are  al- 
ways changing.  There  can  be  no  copyright 
in  a  magazine  title. 

Osgood  V.  Allen,  Holmes,  185,  Fed.  Caa. 
No.  10,603.  See  also  Jollie  v.  Jaques,  1 
Blatchf.  618,  Fed.  Cas.  No.  7,437. 
■  There  is  nothing  in  the  language  of  the 
statute  which  prevents  an  author  from 
changing  the  title  between  the  time  thai 
he  records  it  and  the  time  that  he  deposits 
copies  of  the  book. 

Black  V.  Henry  G..  Allen  Co,  56  Fed.  764. 

President  Walker's  copyright  on  his  work 
on  the  United  States  was  not  lost  because 
he  allowed  it  to  be  published  as  part  of  the 
contents  of  Vol.  XXIII.  of  the  Encyclopsedia 
Britannica  and  under  that  title. 

Ibid. 

In  Johnson  v.  Netvnes  [1894]  3  Ch.  663, 
the  plaintiff  was  the  author  of  a  series  of 
stories  which  he  published  serially  and  copy- 
righted under  the  general  title  of  "Birds  of 
the  Night."  One  of  the  series  with  the  sub- 
title "The  Cabman's  Story"  was  published 
separately  imder  the  latter  title,  and  the  ob- 
jection was  made  that  the  title  as  registered 
was  not  used.  The  court,  however,  held  the 
variance  immaterial. 

Mr.  Andrew  Gilliooly  argued  the  cause 
and  filed  a  brief  for  appellee: 

The  serial  publication  of  "The  Professor 
at  the  Breakfast  Table,"  in  the  Atlantic 
Monthly,  prior  to  any  step  being  taken  by 
Dr.  Holmes  towards  securing  a  copyright 
of  that  work,  invalidated  the  copyright 
thereof  subsequently  entered  by  Dr.  Holmes. 

Holmes  v.  Hurst,  174  U.  S.  82,  43  L.  ed. 
904,  19  Sup.  Ct.  Rep.  606,  Affirming  76  Fed. 
757,  25  C.  C.  A.  610,  51  U.  S.  App.  271,  80 
Fed.  514. 

Where  a  copyright  is  originally  invalid, 
no  valid  renewal  can  be  secured. 

Wheaton  v.  Peters,  8  Pet.  591,  8  L.  ed. 
1055;  Drone,  Copyright,  261. 

The  same  exclusive  right  is  continued  the 
second  term  that  existed  the  first. 

Wheaton  v.  Peters,  8  Pet.  663, 8  L.  ed.  1081. 

The  literary  compositions,  including  the 
part  of  "The  Professor  at  the  Breakfast 
Table,"  which  were  published  in  the  maga- 
zine number,  received  copyright  protection — 
not  under  separate  copyrights — but  through 
the  single  copyright'  of  the  magazine  num- 
ber as  an  enure  work,  and  a  suit  for  repro- 
duction of  any  part  of  that  number  must 
proceed  for  an  infringement  of  a  copyright 
of  that  number. 

Bennett  v.  Boston  Traveler  Co.  41  C.  C.  A. 
445,  101  Fed.  445;  Harper  v.  Shoppell,  25 
Blatchf.  431,  26  Fed.  519. 

See  klso  counseVs  brief  as  reported  in 
Mifflin  V.  Button,  post,  1043. 


Mr.  Justice  Broivm  delivered  the  opinion 
of  the  court: 

That  the  copyright  taken  out  by  the  au- 
thor after  the  serial  publication  of  his  work 
in  the  Atlantic  Monthly  did  not  prevent  the 
republication  of  so  much  of  such  serial  as 
hajd  appeared  in  the  magazine  prior  to  De- 
cember, 1859,  and  before  any  steps  taken  to 
obtain  a  copyright,  was  settled  by  this  court 
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in  Holmes  v.  E^irst,  174  U.  S.  82,  43  L.  ed. 
^04,  19  Sup.  Ct.  Rep.  606,  wherein  we  held 
that  the  appearance  of  a  work  in  a  maga- 
T.ine,  by  consent  of  the  author,  was  such  a 
publication  as  vitiated  the  copyright,  under 
S  4  of  the  copyright  act  of  1831.  4  Stat,  at 
h.  436,  chap.  16. 

The  question  presented  by  this  case  is 
%vhether  entering  for  copyright  the  last  two 
parts  of  "The  Professor  at  the  Breakfast  Ta- 
lkie" in  the  December  number  of  1859  of  the 
Atlantic  Monthly  by  Ticknor  &  Fields,  pro- 
prietors of  the  magazine,  was  sufficient  to 
save  the  rights  of  the  author,  the  plaintiff 
I86S]  *  having  purchased  such  rights  from  the  ex- 
ecutor of  the  late  Dr.  Holmes. 

By  §  1  of  the  act  of  February  3,  1831,  "the 
author  or  authors  of  any  book  or  books  .  .  . 
not  printed  and  published,  .  .  .  and  the  ex- 
ecutors, administrators,  or  legal  aaaigna  of 
such  person  or  ]>ersons,  shall  have  the  sole 
right  and 'liberty  of  printing,"  etc.     By  S  4, 
""aio  person  shall  be  entitled  to  the  benefit  of 
this  act,  unless  he  shall,  before  publication, 
deposit  a  printed  copy  of  the  title  of  such 
l)ook    ...    in    the  clerk's   office  of   the 
<listrict  court  of  the  district  wherein  the  au- 
thor or  proprietor  shall  reside,"  when  the 
•<:lerk  is  directed  to  make  a  record  of  the 
same,  in  a  form  prescribed,  wherein  is  stated 
the  date,  the  name  of  the  author  or  proprie- 
tor, etc.;  and,  by  S  5»  the  person  entitled  to 
^he  benefit  of  the  act  shall  give  information 
^f  his  copyright,  by  giving  notice  on  the  title 
page,  or  page  inunediately  following,  in  a 
prescribed  form.     Construing  these  statutes 
i;ogether,  it  would  seera  that  the  word  "pro- 
prietor," in  the  4th  section,  must  practically 
liave  the  same  meaning  as  "legal  assigns,"  in 
liie  Ist  section,  and  was  designed  to  give  to 
the  legal  assignee  of  any  author  or  authors 
^he  right  to  take  out  the  copyright  in  his 
-own*  name. 

Uliere   is  no  evidence  in  this  case,  how- 
-•-ver,  that  Dr.  Holmes,  the  author  of  "The 
l*rofe99or  at  the  Breakfast  Table,"  ever  as- 
signed to  eitiier   of  the  proprietors  of  the 
jnapazine    the    authority    to    copyright    his 
work.     While  there  is  an  allegation  in  the 
*bill,  upon  information  and  belief,  that  the 
-woik — the  first  ten  parts  of  which  were  pub- 
lished   by    Phillips,   Sampson,    &   Co. — was 
printed,  published,  and  sold  by  said  Phillips, 
t^ampson,  A  Co.  "by  and  with  the  consent 
And  authority  of  tie  said  Oliver  Wendell 
Holmes,  and  in  accordance  with  an  isigree- 
inent"   made   with   him   by   the   said   firm, 
whereby  he  granted  to  them  the   right  to 
print,  publish,  and  sell  his  work  in  the  said 
magazine,  there  is  no  allegation  that  either 
Phillips,  Samp5?on,  A  Co.  or  their  successors, 
Ticknor  A  Fields,  were  authorized  to  enter 
^The  Professor  at  the  Breakfast  Table"  for 
<?opyright,  eitlier  in  their  own  names,  or  in 
the  name  of  the  author;  nor  does  there  ap- 
pear to  be  any  connection  whatever  between 
the  copyright  taken  out  by  Ticknor  A  Fields 
and    that   subsequently    taken    out    by    Dr. 
fS63] Holmes.  •The  entry  of  the  Atlantic  Monthly 
by  Ticknor  A  Fields  was  evidently  not  in- 
tended for  the  protection  of  the  author  of 
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each  article  therein  appearing,  but  for  their 
own  protection,  and  to  prevent  the  republi- 
cation of  the  December  number  of  the  Atlan- 
tic' Monthly.  While,  without  further  ex- 
planation, it  might,  perhaps,  be  inferred 
that  the  author  of  a  book  who  places  it  in 
the  hands  of  publishers  for  publication, 
might  be  presumed  to  intend  to  authorize 
them  to  obtain  a  copyright  in  their  own 
names  {Pulte  v.  Derby,  6  McLean,  328,  Fed. 
Cas.  No.  11,405;  Bel  ford,  C,  d  Co.  v.  Scrib- 
Iter,  144  U.  S.  488,  504,  36  L.  ed.  614,  519, 
12  Sup.  Ct.  Rep.  734),  it  is  apparent  that 
there 'was  no  such  intention  in  this  case,  in- 
asmuch as,  almost  immediately  after  the  pub- 
lication of  the  December  number  of  the  mag- 
azine. Dr.  Holmes  himself  entered  the  book, 
under  its  correct  title,  for  copyright.  That 
right  was  never  assigned  until  1895,  when  it 
was  turned  over  to  the  plaintiffs  by  the  ex- 
ecutor of  the  author.  Had  the  copynght 
been  entered  by  Ticknor  A  Fields,  as  agenta 
of  Dr.  Holmes,  it  is  possible  it  might  have 
been  sustained,  but  there  is  nothing  to  indi- 
cate that  Ticknor  A  Fields  were  acting  for 
anyone  else  than  theoiselves;  and  there  i» 
nothing  to  show  that  Dr.  Holmes  ever  as- 
sented to  their  copyrighting  his  work.  It  it 
impossible  to  see  how  the  copyright  subse- 
quently obtained  by  Dr.  Holmes  can  derive 
any  additional  support  from  the  fact  that 
Ticknor  A  Fields  chose  to  copyright  the  final 
chapters  of  the  work  in  the  Atlantic  Month- 
ly, since  there  is  nothing  to  indicate  that  be 
even  knew  that  any  such  proceedings  were 
contemplated,  much  less  that  he  authorized 
it. 

But,  even  assuming  that  it  was  done  by 
his  authority,  there  is  an  additional  question 
whether  the  entry  of  a  book  called  the  "At- 
lantic Monthly  Magazine."  in  the  name  of 
Ticknor  A  Fields,  is  equivalent  to  entering 
a  book  called  "The  Professor  at  the  Break- 
fast Table,"  by  Oliver  Wendell  Holmes.  The 
two  entries  were  in  the  following  form: 

1.  Entry  of  the  Atlantic  Monthly  for  the 
nK>nth  of  December,  1859 :  "Entered  accord- 
ing to  act  of  Congress  in  the  year  1859,  by 
Ticknor  A  Fields  in  the  clerk's  office  of  the 
district  court  of  the  district  of  Massachu- 
seCbS. 

2.  Entry  of  "The  Professor  at  the  Break- 
fast Table:"     "Entered  according  to  act  of 
Congress  in  the  year  1859,  by  Oliver  *  Wen- [864] 
deli  Holmes,  in  the  clerk's  office  of  the  dis- 
trict court  of  the  district  of  Massachusetts." 

The  object  of  the  notice  being  to  warn  the 
public  against  the  republication  of  a  certain 
book  by  a  certain  author  or  proprietor,  it  is 
difficult  to  see  how  a  person  reading  either 
of  these  notices  would  understand  that  they 
were  intended  for  the  protection  of  the  same 
work.  On  their  face  they  would  seem  to  be 
designed  for  an  entirely  different  purpose. 
While,  owing  to  the  great  reputation  of  the 
work  and  the  fame  of  its  author,  we  might 
infer  in  this  particular  case  that  no  pub- 
lisher was  actually  led  to  believe  that  the 
book  copyrighted  by  Dr.  Holmes  was  not  the 
same  work  which  had  appeared  in  the  At- 
lantic Monthlv,  that  would  be  an  unsafe  cri- 
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^erion  to  apply  to  a  work  of  less  celebrity. 
Itr  ini/;Iit  well  be  that  a  book  not  copyrighted, 
or  infill fiicicntly  copyrighted,  by  the  author 
«mght  be  republished  by  another  in  total  ig- 
norance of  the  fact  that  it  had' preriously 
Appeared  serially  in  a  copyrighted  magazine. 
Ir  is  incorrect  to  say  that  any  form  of  no- 
tice is  good  which  calls  attention  to  the  per- 
iod of  whom  inquiry  can  be  made  and  in- 
formation obtained,  since,  the  right  being 
IMirely  statutory,  the  public  may  justly  de- 
mand that  the  person  claiming  a  monopoly 
of  publication  shall  pursue,  in  substance,  at 
least,  the  statutory  method  of  securing  it. 
Thompson  v.  Huhhard,  131  U.  S.  123,  33  L. 
«d.  76,  9  Sup.  Ct.  Rep.  710.  In  determining 
whether  a  notice  of  copyright  is  misleading, 
we  are  not  bound  to  look  beyond  the  face  of 
the  notice,  and  inquire  whether,  under  the 
facts  of  the  particular  case,  it  is  reajsonable 
to  sup|X)se  an  intelligent  person  could  ac- 
tually have  been  misled. 

With  the  utmost  desire  to  give  a  construc- 
tion to  the  statute  most  liberal  to  the  author, 
we  find  it  impossible  to  say  that  the  entry  of 
a  book  under  one  title  by  the  publishers  can 
validate  the  entiy  of  another  book  of  a  dif- 
feient  title  by  another  person. 

The  decree  of  the  Court  of  Appeals  was 
correct,  and  it  is  therefore  affirmed. 


265]     •GEORGE  H.  MIFFLIN  et  al,  Appta,, 

V, 

BENJAMIN  F.  DUTTON  et  al. 

(See  S.  C  Reporter's  ed.  265,  266.) 

Copyright — sufficiency   of   notice — magazine 
copyright  of  copyrighted  hook. 

A  copyright  of  a  book,  obtained  by  an  author  In 
her  own  name,  is  vitiated  for  failure  to  com- 
ply with  the  requirement  of  the  act  of  Fel>- 
jruary  3, 1831,  {  5  (4  Stat,  at  L.  436,  chap.  16), 
that  notice  of  copyright  be  inserted  in  each 
copy  of  the  worlc,  by  its  subsequent  publica- 
tion, with  her  consent,  in  a  magazine  with 
no  other  notice  of  copyright  than  that  of  the 
entry  of  the  magazine  in  the  name  of  its  pul>- 
llshers. 

[No.  267.] 

Argued  April   SO,   May  i,    190S.    Decided 

June  1, 190S. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  First  Cir- 
cuit to  review  a  decree  which  affirmed  a  de- 
<iTee  of  the  Circuit  Court  for  the  District  of 
Massachusetts  dismissing  a  bill  in  equity 
for  the  violation  of  a  copyright.  Affirmed, 
See  sfljne  case  below,  50  C.  0.  A.  661,  112 
Fed.  1004. 

Statement  by  Mr.  Justice  Broivmt 
This  was  a  bill  in  equity  by  the- firm  of 
llougliton.  Mifflin,  &  Co.,  assignees  of  the  late 
liariiet  Beecher  Stowe,  against  the  firm  of 
Houghton  &  Dutton,  for  a  violation  of  the 
•copyrifjlit  of  "The  Minister's  Wooing,"  by 
Mrs.   Stowe. 

"The  Minister's  Wooing"  appeared  serial- 
ly in  the  Atlantic  Monthly  during  the  year 
1859.  The  contract  between  Mrs.  Stowe  and 
her  publishers,  Phillips,  Sampson,  k  Co., 
190  V.  S. 


after  reciting  that^Mrs.  Stowe  was  the  au- 
thor and  owned  the  copyright  of,  and  right 
to  publish,  the  book,  gave  to  Phillips,  Samp- 
son, &  Co.  "the  sole  and  exclusive  right  to 
publish  the  same  in  this  country."  After 
the  first  twenty-nine  chapters  had  appeared 
in  the  first  ten  numbers  of  the  Atlantic 
Monthly  for  the  year  1859,  the  author  pub- 
lished the  whole  work  in  book  form  on  Oc- 
tober 15,  1859,  and  took  proper  steps  to  se- 
cure the  copyright,  notice  of  which  was  given 
in  the  name  of  Harriet  Beecher  Stowe.  At 
the  date  of  this  publication  the  last  thirteen 
chapters  had  not  been  elsewhere  published, 
but  subsequently  appeared  in  the  November 
and  December  numbers,  which  were  copy- 
righted by  Ticknor  &,  Fields,  to  whom  the 
Atlantic  Monthly  had  been  sold,  and  in  ac- 
cordance with  an  arrangement  with  Mrs. 
Stowe,  by  which  the  contract  between  her 
and  Phillips,  Sampson,  A  Co.  was  assigned 
to  Ticknor  i  Fields. 

Upon  this  state  of  facts  the  circuit  court 
dismissed  the  bill,  *and,  upon  appeal  to  the[266} 
circuit  court  of  appeals,  that. court  affirmed 
the    decree.     Both    this   and   the   preceding 
case  were  covered  by  the  same  opinion. 

Meaara.  Sami&el  J.  Elder  and  Edmnnd 
A.  Whitman  argued  the  cause  and  filed  a 
brief   for  appellants. 

For  their  contentions  see  their  brief  as 
reported  in  Mifflin  y.  R.  H.  White  Co.,  ante. 
1040. 

Mr.  Andrexv  Gllliooly  argued  the  cause 
and  filed  a  brief  for  appellees: 

It  is  the  settled  law  of  this  country  that 
the  right  of  an  author  to  a  monopoly  of  his 
publications  is  measured  and  determined  by 
the  copyright  act. 

Holmea  v.  Hurat,  174  U.  S.  82,  43  L.  ed. 
904,  19  Sup.  Ct.  R^.  606. 

The  right  of  action,  as  well  as  the  copy- 
right itself,  is  wholly  statutory,  and  the 
means  of  securing  any  right  of  action  are 
only  those  prescribed  by  Congress. 

Thompaon  v.  Hubhard,  131  U.  S.  123,  33 
L.  ed.  76,  9  Sup.  Ct.  Rep.  710. 

One  of  the  conditions  precedent  to  the  per- 
fection of  a  copyright  was  the  insertion  of 
notice  of  copyright  in  the  prescribed  form 
in  all  publisned  copies. 

Ibid, 

The  two  copyrights  which  were  entered 
by  Ticknor  A  Fields  on  the  November  and 
December,  1859,  numbers  of  the  Atlantic 
Monthly,  were  clearly  invalid  so  far  as  they 
related  to  the  part  of  "The  Minister's  Woo- 
ing" therein  published,  because  both  of  those 
copyrights  were  entered  after  publication  of 
the  whole  of  "The  Minister's  Wooing,"  by 
Harriet  Beecher  Stowe,  in  book  form. 

Holmea  v.  Hurat,  174  U.  S.  82,  43  L.  ed. 
904,  19  Sup.  Ct.  Rep.  606. 

As  the  first  twenty-nine  chapters  of  "The 
Minister's  Wooine"  were  published  in  the 
Atlantic  Monthly  oef ore  Mrs.  Stowe  entered 
"The  Minister's  Wooing"  for  copyright,  she 
could  not  obtain  copyright  for  those  twenty- 
nine  chapters,  and  to  that  extent  her  at- 
tempted copyright  of  "The  Minister's  Woo- 
ing*' was  invalid* 
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Holmes  y.  Hurai,  174  U.  S.  82,  43  L.  ed. 
904,  19  Sup.  Ct  Rep.  60G,  Affirming  25  G. 
O.  A.  aiO,  61  U.  a  App.  271,  76  Fed.  767, 
80  Fed.  514. 

ThU  requirement  of  givinff  the  prescribed 
notice  has  always  been  held  under  all  the 
statutes  to  be  one  of  the  conditions  prece- 
dent to  the  perfection  of  a  copyright,  the 
other  two  bems  the  deposit  before  publica- 
tion of  the  printed  copy  of  the  title,  and 
depositing  in  the  proper  office,  within  the 
prescribed  time,  of  a  copy  or  copies  of  the 
f>ook. 

Thompson  v.  Hubbard,  131  U.  S.  123,  33 
L.  ed.  76,  9  Sup.  Ct  Rep.  710;  Drone,  Copy- 
right, p.  264. 

While  the  courts  have  been  liberal  in 
holding  any  form  of  notice  sufficient  which 
contains  the  essentials  of  "name,"  "claim  of 
exclusive  right,''  and  "date  when  obtained," 
they  have  not  yet  sustained  the  sufficiency 
of  a  notice  which  wholly  omits  some  one  of 
these  essentials. 

BurroW'Oilea  Lithographic  Co,  v.  Barony, 
111  U.  S.  63,  28  L.  ed.  349,  4  Sup.  Ct.  R^ 
279;  Bollea  v.  Outing  Co,  46  L.  R.  A.  712, 
23  C.  C.  A.  594,  45  U.  S.  App.  449,  77  Fed. 
966;  Hoertel  v.  Raphael  Tuck  Bona  d  Co. 
94  Fed.  844. 

There  can  be  no  valid  copyright  if  the 
name  of  the  person  taking  out  the  copy- 
right Lb  wholly  omitted  from  the  notice. 

Thompaon  v.  Huhbard,  131  U.  S.  123,  33 
L.  ed.  76,  9  Sup.  Ct.  Rep.  710;  Osgood  v. 
A.  8,  Aloe  Instrument  Co.  83  Fed.  470,  69 
Fed.  291;  Biggins  v.  Keuffel,  30  Fed.  627, 
Affirmed  in  140  U.  S.  428,  35  L.  ed.  470,  11 
Sup.  Ct  Rep.  731;  7  Am.  k  £ng.  Enc.  Law, 
2d  ed.  p.  557;  Jackson  v.  Walkie,  29  Fed. 
16;  Baker  v.  Taylor,  2  Blatchf.  82,  Fed. 
Cas.  No.  782. 

The  exact  form  of  the  notice  is  prescribed 
by  law,  and  no  equivalent  is  provided  for, 
nor  is  any  room  for  an  equivalent  left. 

Biggins  v.  Keuffel,  30  Fed.  628;  Thomp- 
son V.  Bubbard,  131  U.  S.  148,  33  L.  ed.  86, 
9  Sup.  Ct.  Rep.  710. 

For  other  contentions  of  counsel  see  his 
brief  as  reported  in  Mifflin  v.  R.  H.  White 
Co,  ante,  1040. 

Mr.  Justice  Brcivm  delivered  the  opinion 
of  the  court: 

As  the  first  twenty-nine  chapters  of  "The 
Minister's  Wooing"  appeared  in  the  Atlantic 
Monthly  before  any  steps  whatever  were 
taken,  either  by  the  publishers  or  by  Mrs. 
Stowe,  to  obtain  a  copyright,  it  follows  that 
they,  at  lenjBt,  became  public  property, 

Mrs.  Stowe's  copvright  of  the  last  thir- 
teen chapters  would  doubtless  have  been 
valid  but  for  the  fact  that  they  subsequently 
appeared  in  the  November  and  December 
numbers  of  the  Atlantic  Monthly  without 
notice  of  such  copyright.  As  we  have  al- 
ready held  that  the  copyriffht  of  the  Atlantic 
Monthly  by  Ticknor  &,  Fields  did  not  operate 
as  notice  of  the  rights  of  the  author  to  any 
article  therein  appearing,  it  follows  from 
the  case  just  decided  that  the  appearance  of 
the  last  thirteen  chapters  in  the  Atlantic 
Monthly  vitiated  the  copyright  under  S  6, 
1044 


whidi  provides  that  no  person  shall  be  enti- 
tled to  the  benefit  of  the  act  unless  he  shall 
give  information  of  his  copyright  by  causing 
to  be  inserted  in  the  several  copies  of  each 
and  every  edition  published  during  the  tena 
secured  a  notice  of  such  copyright 

It  is  exceedinglv  unfortunate  that,  with 
the  pains  taken  by  the  authors  <^  theee 
works  to  protect  themselves  against  republi- 
cation, they  should  have  failed  in  aocom- 
plishing  their  object;  but  the  right  being 
purely  statutory,  we  see  no  escape  from  the 
conclusion  that  unless  the  substance  ma  well 
as  the  form  of  the  statute  be  disregarded, 
the  right  has  been  lost  in  both  of  these 
cases. 

The  decree  in  this  caae  ia  also  afflrmed. 


•NORTHERN  PACIFIC  RAILWAY  COM- [267) 
PANY,  Plff.  in  Err^ 

ABNER  TOWNSEND  et  aL 
(See  8.  C.  Reporter's  ed.  267-278.) 

Adverae  poaaeaaion  —  of  milroad  right  of 

ioay. 

Adverse  ownership  for  private  use  under  a  state 
statute  of  limitations  can  confer  no  title  on 
an  Individual  to  a  portion  of  the  right  of 
way  granted  by  the  act  of  Congress  of  July 
2,  1864,  I  2  (18  SUt.  at  L.  865,  chap.  217), 
to  the  Northern  Pacific  Bailroad  Company 
for  the  construction  of  its  road. 

[No.  160.] 

Submitted  January  SO,  190S.    Decided  Map 

h  190S. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Minnesota  to  review  a  judgment 
which  reversed  a  judgment  of  the  trial  court 
in  favor  of  the  Northciii  Pacific  Railroad 
Company  in  an  action  of  ejectment  brought 
by  it  to  recover  possession  of  a  portion  of 
its  right  of  way.    Reveraed, 

See  same  caae  below,  84  Minn.  162,  86  N* 
W.  1007. 

Statement  by  Mr.  Justice  White  t 
Thia  controversy  concerns  the  validity  of 
an  asserted  titl(V  by  adverse  possession,  to 
a  portion  of  the  right  of  way  in  Wadena 
county,  Minnesota,  granted  to  the  Northeni 
Pacific  Railroad  Company,  its  aucceason. 
and  assigns,  by  the  2d  section  of  the  act  of 
Congress  approved  July  2,  1864.  13  Stat* 
at  L.  365,  chap.  217.  The  plaintiff  in  error,, 
the  Northern  Pacific  Railway  Company,  a 
corporation  of  the  state  of  Wisconsin,  ac- 
quired the  railroad  and  property  of  the  foi^ 
mer  named  company  on  or  aborst  August  31» 
1896,  by  purchase  at  a  sale  under  £««oloa- 
ore  of  certain  mortgages. 

By  the  1st  section  of  the  act  of  1864  ih» 
Northern  Pacific  Railroad  Company  waa 
created  a  corporation,  and  waa  empowered 
to  construct  and  maintain  a  continuous  rail* 
road  and  telegraph  line  from  a  point  on 

NoTR. — On  raUroad  rights  of  way — see  note 
to  Illinois  C  R.  Co.  V.  Houghton  (IlL)  1  U  B. 
A.  214. 
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Lake  Superior  to  some  poiift  on  Puget 
8oand.  Ill  the  2d  section  of  the  act  it  was 
provided,  among  other  things,  as  follows: 

};MS1  •"And  he  it  further  enacted.  That  the  right 
of  wa^  through  the  public  lands  be  and  the 
same  is  hereby  granted  to  said  'Northern  Pa- 
cific Railroad  Company,'  its  successors  and 
assigns,  for  the  construction  of  a  railroad 
and  telegraph,  as  proposed;  and  the  right, 
power,  and  authority  is  hereby  given  to  said 
corporation  to  take  from  the  public  lands 
adjacent  to  the  line  of  said  road,  material 
of  earth,  stone,  timber,  and  so  forth,  for 
the  construction  thereof.  Said  way  is 
granted  to  said  railroad  to  the  extent  of 
200  feet  in  width  on  each  side  of  said  rail- 
road, where  it  may  pass  through  the  public 
d<miain,  including  all  necessary  ground  for 
station  buildings,  workshops,  depots,  ma- 
chine shops,  switches,  side  tracks,  turn-ta- 
bles, and  water  stations;  and  the  right  of 
way  shall  be  exempt  from  taxation  within 
the  territories  of  the  United  States.  .  .  .*' 
Section  3  created  a  large  land  grant  to  se- 
cure the  construction  and  continuous  main- 
tenance of  the  road.  Construction  was  to 
be  supervised  by  commissioners  appointed  by 
the  President.  Sec.  4.  Section  6  provided 
how  the  road  must  be  built,  and  that  the 
company  should  not  charge  the  government 
higher  rates  than  individuals.  The  right 
of  eminent  domain  was  conferred  by  §  7. 
In  §  8  conditions  of  the  grant  in  respect  to 
the  commeii cement  and  completion  of  the 
construction  of  the  road  were  enumerated. 
Section  9  reserved  the  right  to  Congress  to 
complete  the  road.  Section  10  secured  to 
all  the  people  of  the  United  States  the  right 
to  subscribe  for  its  stock.  Section  11  made 
it  a  post  road  subject  to  the  use  of  the 
United  States  for  government  service,  and 
subject  to  such  regulations  as  Congress 
might  impose  respecting  charges  for  govern- 
ment transportation.  The  remaining  pro- 
vis  iom«  of  the  act  dealt  with  the  mode  of 
acceptance  of  the  grant,  the  powers  and  du- 
ties of  the  board  of  directors  and  other  offi- 
cers of  the  company,  the  payments  of  cash 
assessments,  ana  other  subjects.  We  need 
only  further  particularly  r^er,  however,  to 
$  18,  wherein  it  was  provided  that  the  rail- 
road company,  previous  to  commencing  the 
construction  of  its  road,  should  obtain  the 
consent  of  the  legislature  of  any  state 
through  which  any  portion  of  its  line  might 
pass.  Such  consent  was  duly  given  by  the 
state  of  Minnesota. 

ISSttO]  *The  companjr  signified  its  acceptance  in 
writing,  as  provided  in  the  act.  In  Novem- 
ber, 1871,  the  line  of  road  was  definitely  lo- 
cated, and  a  duly  approved  map  was  filed 
showing  said  definite  location.  This  line 
crossed  the  northwest  quarter  of  section  24, 
township  134  north,  of  range  35  west,  of 
the  fifth  principal  meridian,  Minnesota.  At 
that  time,  as  well    as    prior  thereto,    said 

auarter  section  was  public  land,  to  which 
he  United  States  had  full  title,  and  the 
same  was  not  reserved  or  otherwise  appro- 
priated, nor  had  any  entries  or  filings  or 
applications  to  make  ^try  or  filing  thereon 
been  made.  During  the  years  1870  and  1871 
190  V.  8. 


the  railroad  was  duly  constructed  thjrougli 
the  section  referred  to,  and  the  portion  ci 
the  road  thus  constructed  was  thereafter 
duly  accepted  by  the  President. 

In  December,  1878,  and  Februaiy,  1882,. 
homestead  entries  were  initiated  on  said 
nortliw^t  quarter  of  section  24,  and  on  No- 
vember 30,  1885,  and  July  24,  1889,  patents, 
which  purported  to  conv^  the  wnole  of 
each  40-acre  subdivision,  were  issued  to  Abner 
Townsend  and  George  H.  Brown,  respect- 
ively. Subsequently,  in  1886  and  1888,  the^ 
title  to  said  northwest  quarter  was  conveyed 
to  the  defendant  in  error  Minerva  Town- 
send.  During  the  occupancy  <rf  the  home- 
steaders, they  cultivated  up  to  the  line  of 
the  ordinary  and  snow  fences  of  the  rail- 
road, situated  respectively  50  and  100  feet 
from  the  center  of  the  track,  and  such  occu- 
pancy continued  a  sufficient  length  of  time- 
to  constitute  a  title  by  adverse  possession 
under  the  limitation  statutes  of  Minnesota. 
Demand  was  made  by  the  railroad  company 
for  possession  of  that  portion  of  the  Quarter 
section  which  was  within  the  granted  right 
of  way,  and,  upon  noncompliance,  an  action 
of  ejectment  was  brought  m  a  court  of  the 
state  of  Minnesota  to  recover  possession  of 
the  disputed  ground.  The  case  was  tried  by 
the  court  without  a  jury.  Lengthy  findings 
of  fact  were  made,  and,  as  a  conclusion  of 
law,  the  court  found  that  the  railroad  com- 
pany was  entitled  to  the  possession  of  the 
premises  described,  and  entered  judgment 
accordingly. 

On  appeal  the  supreme  court  of  Minneso- 
ta  reversed  the  judgment  of  the  trial  court. 
84  Minn.  152,  80  N.  W.  1007.  The  cause 
was  then  brought  to  this  court. 

Messrs.  O.  'W.  Bunn  and  James  B» 
Kerr  submitted  the  cause  for  plaintiff  in 
error : 

This  right  of  way  is  not  a  mere  easement,, 
or  right  of  passage,  but  a  fee  title,  confer- 
ring on  the  company  the  sole  and  exclusive- 
right  of  occupation. 

NeiD  Mexico  v.  United  States  Trust  Co^ 
172  U.  S.  171,  43  L.  ed.  407,  19  Sup.  a^ 
Rep.  128. 

The  company  was  entitled  to  the  full 
width  of  200  feet  on  each  side  of  the  road, 
and  this  width  could  not  be  diminished  by 
any  court  or  tribunal  upon  the  ground  that 
a  less  width  wa^  sufficient  for  railroad  pur- 
poses. 

"Sorthem  P.  R,  Co,  v.  Bmith,  171  U.  S. 
260,  43  L.  ed.  157,  18  Sup.  Ct  Rep.  794. 

Under  the  decisions  of  this  court  the  cor- 
poration is  incapable  of  alienating  any  part 
of  the  right  of  way  granted  by  Gmgress. 

York  d  M.  L.  R.  Co.  v.  Winans,  17  How. 
30,  15  L.  ed.  27 ;  Cue  v.  Tide  Water  Canal 
Co.  24  How.  257,  16  L.  ed.  635;  East  Ala- 
hama  R,  Co.  v.  Doe  ew  dem.  Vissoher,  114 
U.  S.  340,  29  L.  ed.  136,  5  Sup.  Ct.  Rep. 
869;  Thomas  v.  West  Jersey  R.  Co.  101 
U.  S.  71,  25  L.  ed.  950;  Hartford  F.  Ins. 
Co.  V.  Chicago,  M.  A  St.  P.  R.  Co.  175  U.  S. 
91,  44  L.  ed.  84,  20  Sup.  Ct.  Rep.  33;  Grand 
Trunk  R.  Co.  v.  Richardson,  91  U.  S.  454,^ 
23  L.  ed.  356;  Slocumb  v.  Chicago,  B.  d  Q. 

104S 


.^70,  371 


Supreme  Covwr  of  tbk  Uitited  States. 


Oct.  Tebh, 


R,  Co.  57  Iowa,  675,  11  N.  W.  641;  Union 
P.  R.  Co.  V.  Kindred,  43  Kan.  134,  23  Pac. 
112;  Southern  P,  Co,  v.  Hyatt,  132  Cal. 
240,  54  L.  R.  A-  622,  64  Pac.  272;  East 
Tennessee,  V.  d  O.  R.  Co.  v.  Telford,  80 
Tcnn.  203,  suh  nom.  East  Tennessee,  V.  d 

G.  R.  Co.  V.  West,  10  L.  R,  A.  855,  14  S.  W. 

••— 1» 

Mr.  Harold  Preston  submitted  the 
•cause  for  defendants  in  error.  Messrs.  A. 
O.  Broker  and  F,  T,  Post  were  with  him  on 
the  brief: 

The  nature  oi  the  right  of  wa^  through 
the  public  lands,  which  the  railroad  <3>- 
taiiicd  by  the  CTant,  was  no  different  from 
that  which  it  nad  acquired  from  private 
lands  by  purchase  or  by  condemnation  pro- 
-oeedings  under  the  laws  of  the  several  states 
througn  which  it  passed. 

Northern  P.  R.  Co.  v.  Spokane,  12  C.  C. 
Ji.  24(J,  29  U.  S.  App.  81,  64  Fed.  508. 

Not  only  did  the  predecessor  of  plaintiff, 
more  than  twenty  years  ago,  dedicate  streets 
across  its  right  of  way  in  the  heart  of  the 
«ity  of  Spokane,  but  it  also  sold  and  con- 
veyed lota  and  blocks  carved  out  of  this 
fight  of  way  to  many  different  parties,  who 
have  erected  thereon  hotels,  warehouses,  and 
•other  permanent  structures. 

Northern  P.  R.  Co.  v.  Ely,  26  Wash.  386, 
.54  L.  R.  A.  526,  65  Pac.  555. 

A  railroad  company  may  lose  part  of  its 
Tight  of  way  by  adverse  possession. 

St.  Paul  V.  Chicago,  M.  d  St.  P.  R.  Co. 
46  Minn.  387,  48  N.  W.  17,  22;  Wayzata  v. 
(}reat  Northern  R.  Co.  50  Minn.  438,  52 
N.  W.  013;  Pittsburg,  C.  C.  d  St.  L.  R.  Co. 
-V.  Stickley,  155  Ind.  312,  58  N.  E.  102; 
Jllinois  C.  R.  Co.  v.  Houghton,  126  111.  233, 
1  L.  R.  A.  213,  18  N.  E.  301 ;  Illinois  C.  R. 
O.  V.  0*Connor,  164  111.  560,  30  N.  E.  563 ; 
Jllinois  C.  R.  Co.  v.  Moore,  160  111.  0,  43 
N.  E.  364;  Donahue  v.  Illinois  C.  R.  Co. 
166  111.  640,  46  N.  E.  714;  Illinois  C.  R. 
Co.  V.  Wakefield,  173  111.  564,  60  N.  E. 
1002;  Matthews  v.  Lake  Shore  d  M.  S.  R. 
Oo.  110  Mich.  170,  67  N.  W.  1111;  Turner 
V.  Fitchhurg  R.  Co.  145  Mass.  433,  14  N.  E. 
-627;  (Jay  v.  Boston  d  A.  R.  Co.  141  Mass. 
407.  6  N.  E.  236;  Paxton  v.  Yazoo  d  M. 
Valley  R.  Co.  76  Miss.  536,  24  So.  536; 
Spottiswoode  v.  Morris  d  E.  R.  Co.  61  N.  J. 
L.  322,  40  Atl.  506;  Northern  P.  R.  Co.  v. 
Uly,  25  Wash.  384,  64  L.  R.  A.  526,  65  Pac. 
555;  Bohbett  v.  South  Eastern  R.  Co.  L.  R. 
9  Q.  B.  Div.  424 ;  Norton  v.  London  d  N.  W. 
R.  Co.  L.  R.  13  Ch.  Div.  268;  Erie  d  N.  R. 
-Co.  V.  Rousseau,  17  Ont.  App.  Rep.  483. 

Abandonment  of  part  of  a  right  of  way, 
the  remainder  being  still  used,  will  not  ex- 
tinguish the  entire  right  of  way,  but  only 
«o  much  of  it  as  has  been  abandoned. 

Laitimer  v.  Livermore,  72  N.  Y.  174; 
Louisville  d  N.  R.  Co.  v.  Covington,  2  Bush, 
526. 

If  a  grant  is  to  be  presumed  by  adverse 
possession,  the  plaintiff  would  be  in  the 
same  position  a-s  if  it  had  given  a  deed  of 
the  property  to  defendants  and  was  seeking 
to  set  it  a-side  and  for  possession,  upon  the 
l^round  that  the  deed  was  ultra  vires.  This 
it  could  not  da 
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Si.  Louia,  V.  d  T.  H.  R.  Co.  v.  Terre 
Haute  d  I.  R.  Co.  146  U.  8.  303,  36  L.  ed. 
748,  12  Sup.  Ct.  Rep.  053. 

If  it  would  be  in  violation  of  its  powers 
for  the  plaintiff  to  alienate  or  abandon  any 
part  of  its  right  of  way,  no  matter  how 
small  or  useless,  the  validity  of  its  acts  can 
be  questioned  only  by  the  government. 

Union  Nat.  Bank  v.  Matthews,  08  U.  S. 
621,  26  L.  ed.  188;  American  Emigrant  Co. 
V.  Adams  County,  100  U.  S.  61,  25  L.  ed. 
•663;  Fritts  v.  Palmer,  132  U.  S.  282,  33 
L.  ed.  317,  10  Sup.  Ct.  Rep.  03. 

Mr.  Justice  WHite,  after  making  the 
foregoing  statement,  delivered  the  opinion  of 
the  court: 

At  the  outset,  we  premise  that,  as  the 
grant  of  the  right  of  way,  the  filing  of  the 
map  of  definite  location,  and  the  construc- 
tion of  the  railroad  within  the  quarter  sec- 
tion in  question  preceded  the  filing  of  the 
homestead  entries  on  such  section,  the  land 
forming  the  right  of  way  therein  was  taken 
out  of  the  category  of  public  lands  subject 
to  pre-emption  and  sale,  and  the  Land  De- 
partment was  therefore  without  authority 
to  convey  rights  therein.  It  follows  that  the 
homesteaders  acquired  no  interest  in  the 
land  within  the  right  of  way  because  of  the 
fact  that  the  grant  to  them  was  of  the  full 
legal  subdivisions. 

Conceding  the  adverse  possession  and  its 
efficacy  under  the  state  law  as  against  the 
railroad  right  of  way  to  be  as  found  by  the 
state  court,  the  sole  question  which  arises, 
then,  for  decision  is  whether,  in  view  of  the 
provisions  of  the  act  of  Congress  to  which 
we  have  referred,  an  asserted  title  by  ad- 
verse possession  can  be  made  efficacious  as 
respects  the  property  in  controversy.  And 
depending,  as  this  question  does,  upon  the 
nature  and  effect  of  the  acts  of  Congress,  its 
solution  necessarily  involves  a  Federal  ques- 
tion. 

In  determining  whether  an  individual,  for 
private  purposes,  may,  by  adverse  posses- 
sion, under  a  state  statute  of  limitations,  ac- 
quire title  to  a  portion  of  the  right  of  way 
granted  by  the  United  States  for  the  use  of 
this  railroad,  we  must  be  guided  by  the  doc- 
trine enunciated  in  Packer  v.  Bird,  137  U. 
S.  661,  660,  34  L.  ed.  810,  821,  11  Sup.  Ct. 
Rep.  210,  and  approvingly  referred  to  in 
Shivcly  V.  Bowlby,  152  U.  S.  1,  44,  38  L. 
ed.  331,  347,  14  Sup.  Ct.  Rep.  648,  664,  vis.: 
"The  courts  of  the  United  States  will  con- 
strue the  grants  of  the  general  government 
without  reference  to  the  rules  of  construc- 
tion adopted  by  the  states  for  their  grants; 
but  whatever  incidents  or  rights  attach  to 
the  ownership  •of  proi>erty  conveyed  by  tha[271] 
government  will  be  determined  by  the  states, 
subject  to  the  condition  that  their  rules  do 
not  impair  the  efficacy  of  the  grants  or  the 
use  and  enjoyment  of  the  property  by  the 
grantee."  Following  decisions  of  this 
court  construing  grants  of  rights  of  way 
similar  in  tenor  to  the  grant  now  being  con- 
sidered {New  Mexico  v.  United  States 
Trust  Co.  172  U.  S.  171,  181,  43  L.  ed.  407. 
410,    10   Sup.   Ct.   Rep.    128;   St.  Joseph  d 
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Denver  C.  R.  Co.  v.  Baldicin,  103  U.  S.  420, 
26  L.  ed.  578),  it  must  be  held  that  the  fee 
passed  by  the  grant  made  in  §  2  of  the  act 
of  July  2,  1864.     But,  although  there  was 
Jt  present  grant,  it  was  yet  subject  to  condi- 
tions expressly  stated  in  the  act,  and  also 
(to  quote  the  language  of  the  Baldtoin  Case) 
^to  those  necessarily  implied,  such  as  that 
the  road  shall  be    .    .    .    used  for  the  pur- 
poses de^signed."    Manifestly,  the  land  form- 
ing the  right  of  way  was  not  granted  with 
'the  intent  that  it  might  be  absolutely  dis- 
posed of  at  the  volition  of  the  company. 
-On  the  contrary,  the  grant  was  explicitly 
stated  to  be  for  a  designated  purpose, — one 
-which  nej»ated  the  existence  of  the  power  to 
voluntarily  alienate  the  right  of  way  or  any 
portion  thereof.    The  substantial  considera- 
t.ion  inducing  the  grant  was  the  perpetual 
use  of  the  laud  for  the  legitimate  purposes 
of  the  railroad,  just  as  though  the  land  had 
been  conveyed  in  terms  to  have  and  to  hold 
the  same  so  long  as  it  was  used  for  the  rail- 
road right  of  way.    In  effect  the  grant  was 
of  a  limited  fee,  made  on  an  implied  condi- 
tion of  reverter  in  the  event  that  the  com- 
pany ceased  to  use  or  retain  the  land  for  the 
purpose  for  which  it  was  granted.    This  be- 
ing  the   nature   of   the   title   to  the   land 
c^nnted  for  the  special  purpose  named,  it 
IS  evident  that,  to  give  such  efficacy  to  a 
statute  of  limitations  of  a  state  as  would 
operate  to  confer  a  permanent  right  of  pos- 
session to  any  portion  thereof  upon  an  in- 
dividual  for  his  private  use,  would  be  to 
allow  that  to  be  done  by  indirection  which 
could  not  be  done  directly;  for,  as  said  in 
Grand  Trunk  R,  Co,  v.  Richardson,  91   U. 
S.  454,  468,  23  L.  ed.  356,  361,  "a  railroad 
company    ...    is     not     at     liberty     to 
alienate  any  part  of  it  so  as  to  interfere  with 
the  full  exercise  of  the  franchises  granted.'' 
Nor  can  it  be  rightfully  contended  that  the 
portion  of  the  right  of  way  appropriated 
was  not  necessary  for  the  execution  of  the 
CS72]  powers  conferred  'by  Congress,  for,  as  said 
in  Northern  F.  R.  Co.  v.  Smith,  171  U.  S. 
201,  276,  43  L.  ed.  158,  163,  18  Sup.  Ct.  Rep. 
794,  700,  speaking  of  the  very  grant  under 
consideration:      **By  granting    a    right    of 
way  400  feet  in  width,  Con^^ess  must  be  un- 
derstood  to   have   conclusively    determined 
that  a  strip  of  that  width  was  necessary  for 
a  public  work  of  such  importence."    Neither 
eotirte  nor  juries,  therefore,  nor  the  general 
public,  may  be  permitted  to  conjecture  that 
a  portion  of  such  right  of  way  is  no  longer 
needed  for  the  use  of  the  railroad,  and  ti- 
tle to  it  has  vested  in  whomsoever  chooses 
to  occupy    the   same.     The   whole   of   the 
granted  right  of  way  must  be  presumed  to 
be  necessary  for  the  purposes  of  the  rail- 
road, as  against  a  claim  by  an  individual 
of  an  exclusive  right  of  possession  for  pri- 
vate purposes. 

To  repeat,  the  right  of  way  was  given  in 
order  that  the  obligations  to  the  United 
States,  assumed  in  the  acceptance  of  the  act, 
might  be  performed.  Congress  having  plain- 
ly manifested  its  intention  that  the  title  te, 
and  possession  of,  the  right  of  way  should 
oontinue  in  the  original  grantee,  its  succes- 
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sors  and  assigns,  so  long  as  the  railroad  was 
maintained,  the  possession  by  individuals 
of  poi*tions  of  the  right  of  way  cannot  be 
treated  without  overthrowing  the  act  of 
Congress,  as  forming  the  basis  of  an  adverse 
possession  which  may  ripen  into  a  title 
good  as  against  the  railroad  company. 

Of  course,  nothing  that  has  been  said  m 
anywise  imports  that  a  right  of  way  granted 
through  the  public  domain  within  a  state 
is  not  amenable  to  the  police  power  of  the 
state.  Congress  must  have  assumed  when 
making  this  grant,  for  instence,  that  in  the 
natural  order  of  evente,  as  settlements  were 
made  along  the  line  of  the  railroad,  cross- 
ings of  the  right  of  way  would  become  iickj- 
essary,  and  that  other  limitations  in  favor 
of  the  general  public  upon  an  exclusive  riizlit 
of  occupancy  by  the  railroad  of  its  ri^rjit 
of  way  might  be  justly  imposed.  But  suth 
limitetions  are  in  no  sense  analogous  to 
claim  of  adverse  ownership  for  private  use. 

As  our  construction  of  the  act  of  Coii;in»s9 
determines  the  question  presented  for  deci- 
sion, it  becomes  unnecessary  to  review  the 
cases  which  have  been  called  to  our  utt(>n- 
tion  supporting,  on  the  one  hand,  or  denying, 
on  the  other,  the  broad  contention  *that  ti-[2731 
tie  by  adverse  possession,  under  state  stat- 
utes of  limitation,  may  be  acquired  by  in- 
dividuals to  land  within  the  right  of  way 
of  a  railroad.  None  of  the  cases  adverted 
to  as  holding  the  affirmative  of  the  propo- 
sition even  suggest  that  the  rule  would  be 
applicable  where  its  enforcement  would  con- 
flict with  the  powers  and  duties  imposed  by 
law  on  a  railroad  corporation  in  a  given 
case.  As  here  we  find  that  the  nature  of 
the  duties  imposed  by  Congress  upon  the 
railroad  company  and  the  character  of  the 
title  conferred  by  Congress  in  giving  the 
right  of  way  through  the  public  domoin  are 
inconsistent  with  the  power  in  an  individ- 
ual to  acquire,  for  private  purposes,  by  lim- 
itetion,  a  portion  of  the  right  of  way 
granted  by  Congress,  the  cases  in  question 
are  inapposite. 

The  judgment  of  the  Supreme  Court  of 
Minnesota  must  be  reversed,  and  the  case 
remanded  to  that  court  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 
And  it  is  so  ordered. 

Mr.  Justice  Harlan  and  Mr.  Justice 
Broivm  dissent. 


INTERSTATE      COMMERCE      COMMIS- 
SION, Appt., 

V. 

LOUISVILLE  A,  NASHVILLE  RAILROAD 
COMPANY,  Western  Railway  of  Alabama, 
and  Atlanta  &,  West  Point  Railroad  Com- 
pany. 

(See  S.  C.  Reporttr'8  ed.  278-287.) 

Carriers  —  freight  rates — discrimination — 
long  and  short  hauls — possible  competi- 
tion. 

1.     Freight  rates  from  New  Orleans,  Louisiana, 


Note. — On  discrimination  in  freight  rates— » 
see  notes  to  United  States  v.  Toaer  (D.  C.  E.  D. 
Mo.)  2  L.  R.  A.  444 ;  Burlington.  C.  R.  &  N.  R. 
Co.  ▼.  Dey  (Iowa)  12  L.  B.  A.  436.     * 
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to  lAGrange,  Georgia,  arriyed  at  by  charg- 
tug  the  through  rate  to  Atlanta,  Georgia, 
fixed  aa  the  reault  of  competition  at  that 
potlnt,  and  adding  thereto  the  local  rate  back 
over  the  same  line  from  Atlanta  to  LaGrange, 
are  not  obnoxious  to  the  prohibition  of  the 
Interatate  Commerce  Act  against  undue  dla* 
crimination  and  a  greater  charge  for  a  short- 
er tliaa  for  a  longer  haul  under  substantially 
similar  circumstances  and  conditions,  because 
stations  between  LaGrange  and  Atlanta  to  I 
which  the  same  rule  Is  applied  receive  lower  ' 
rates  from  New  Orleans  than  LaGrange, 
where  the  LaGrange  rates,  if  based  on  the 
nearest  competitive  point  south,  with  the 
local  rate  from  such  point  added,  would  be 
still  higher. 
2  The  possibility  of  competition  arising  at  a 
particular  point  does  not  render  freight  rates 
to  that  point,  though  higher  than  those  for  « 
longer  haul  to  a  point  where  competi- 
tion prevails,  obnoxious  to  the  prohibition  of 
the  Interstate  Commerce  Act  against  a  great* 
er  charge  for  a  shorter  than  for  a  longer  haul 
under  substantially  similar  circumstances  and 
conditions. 

[No.  214.] 

Argued  April  IS,  lOOS.    Decided  May  IS, 
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APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit 
to  review  a  decree  which  reversed  a  decree  of 
the  Circuit  Court  for  the  Southern  District 
of  Alabama  sustaining  an  order  of  the  Inter- 
state Commerce  Commission  and  remanded 
the  cause  for  further  proceedings.  Affirmed. 
See  same  case  below,  46  C.  C.  A.  685,  108 
Fed.  988. 

Statement  by  Mr.  Justice  WHItet 

The  connecting  roads  of  the  appellees  form 
the  short  line  —  496  miles  in  length  — 
between  New  Orleans  and  Atlanta.  The 
through  line  consists  of  the  Louisville  k 
NashWlle  Railroad  from  New  Orleans  to 
Montgomery,  the  Western  Railway  of  Ala- 
bama between  Montgomery  and  West  Point, 
and  the  Atlanta  &  West  Point  Railroad 
from  West  Point  to  Atlanta. 

LaOrange  la  on  the  Western  Railway  of 
Alabama,  104  miles  from  Montgomery. 
Opelika  lies  between  Mont^mery  and  La- 
Grange, and  is  38  miles  distant  from  the 
latter  place.  LaOrance  and  the  following 
stations  between  it  and  Atlanta  are  distant 
from  Atlanta,  as  follows:  LaGrange,  71 
miles;  Hogansville,  68  miles;  Newnan,  30 
miles ;  Palmetto,  25  miles ;  and  Fairburn,  18 
milea 

Pursuant  to  fi  13  of  the  Act  to  Regulate 
Commerce  [24  Stat,  at  L.  383,  chap;  104, 
U.  S.  Comp.  Stat  1901,  p.  3164],  Fuller  E. 
Canoway,  a  merchant  of  LaGrange,  filed  a 
complaint  against  the  appellees  herein  with 
the  Interstate  Commefce  Commission.  We 
take  from  the  opinion  rendered  by  the  Com- 
mission in  that  proceeding  the  following 
synopsis  of  the  averments  of  the  complaint 
and  answer: 

*'  The  complaint  alleges,  in  substance,  that 
defendants  are  subject  to  the  provisions  of 
the  Act  to  Regulate  Commerce;  that  rates 
charged  by  them  for  the  transportation  by 


continuous  carriage  or  shipment  of  freights, 
wholly  by  railroad,  from  New  Orleans, 
Louisiana,  to  LaGrange,  Georgia,  are  unjust 
and  imreasonable  *in  themselves,  and  re]a-[875] 
tively  unjust  and  unreasonable  as  compared 
with  lower  rates  charged  bv  defendants  for 
carrying  the  same  commodities  over  longer 
distances  from  New  Orleans  through  La- 
Grange to  Hogansville,  Newnan,  PaJroetto, 
and  Fairburn,  Georgia,  and  other  localities; 
that  defendants'  said  rates  from  New  Or- 
leans to  LaGrange  and  said  longer-distance 
points  and  other  localities  unjustly  discrim* 
mate  against  complainant  and  others,  the 
city  of  JjaGrange  and  vicinity  and  tralBe 
carried  thereto,  and  subject  merchants  and 
dealers  therein  to  undue  and  unreasonable 
prejudice  and  disadvantage,  and  give  undue 
and  unreasonable  preference  and  advantage 
to  merchants  and  dealers  at  Hogansville^ 
Newnan,  Palmetto,  Fairburn,  and  other  lo- 
calities and  tra£Qc  consigned  thereto;  that 
defendants'  said  rates  from  New  Orleans  to 
LaGranpfe,  Hogansville,  Newnan,  Palmetto, 
and  Fairburn  give  them  greater  aggregate 
compensation  for  the  transportation  of  like 
kind  of  property,  under  substantially  simi- 
lar circumstances  and  conditions,  tor  the 
shorter  distance  from  New  Orleans  to  La- 
Grange than  for  the  longer  distance  over 
the  same  line,  in  the  same  direction,  from 
New  Orleans  to  Hogansville,  Newnan,  Pal- 
metto, or  Fairburn;  that  the  rates  charged 
by  defendants  as  aforesaid  are  in  violation 
of  §$  1,  2,  3,  and  4  of  the  Act  to  R^ulate 
Commerce.  The  rates  and  distances  involved 
are  set  forth  in  the  complaint,  and  it  is 
further  alleged  therein  that  the  lowest  rate 
charged  by  defendants  from  New  Orleans  to 
LaGrange  yields  them  over  1}  cents  per  ton 
for  each  mile  of  haul,  and  that  their  nighest 
rate  between  said  points  affords  them  nearly 
Of  cents  revenue  per  ton  per  mile. 

"llie  defendants  filed  a  joint  answer.  In 
which  they  admit  that  the  rates  charged  are 
substantially  as  alleged  in  the  complaint; 
that  their  rates  to  LaGrange  amount  for 
each  mile  to  1.36  cents  per  ton  on  the  lowest 
class  of  freight  (D),  and  to  6.71  cents  per 
ton  on  the  highest  class  (1),  and  that  the 
rates  for  the  shorter  distance  from  New 
Orleans  to  LaGrange  are  more  than  they 
charge  for  the  longer  distances  in  the  same 
direction  from  New  Orleans  to  Hogansville, 
Newnan,  Palmetto,  and  Fairburn;  but  they 
deny  that  the  transportation  to  LaGran^ 
Hogansville,  and  other  points  mentioned  is 
conducted  under  substantially  ^similar  eir-[876) 
cumstances  and  conditions,  and  thereupon 
further  deny  that  their  said  rates  are  in  vio- 
lation of  S  4  of  the  statute.  The  defends  nte 
also  deny  the  unreasonableness,  injustice^ 
wrongful  discrimination,  and  undue  and  an- 
reasonable  prejudice  and  preference,  ad  van* 
tage,  and  disadvantage,  alleged  by  complain* 
ant  under  the  Ist,  2d  and  3d  sections  of 
the  act.  The  answer  contains  statements 
of  rates  from  New  Orleans  to  the  points  in 
question,  and  to  and  from  Montgomery, 
Alabama,  and  Atlanta,  Georgia,  showing, 
also,  that  the  through  rates  to  LaGrange, 
Hogansville,  and  the  other  points  mentioTM 
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are  made  by  combination  of  rates  to  Atbinta 
vrith  local  rates  back  over  the  same  line  to 
Fairbum,   Palmetto,   Newnan,  Hogansville, 
and    LaGrange;  and  it  is  further  averred 
that  the  disparities  in  rates  complained  of 
Jire  caused  by  a  competitive  situation  at  At- 
lanta which  compels  low  rates  to  that  point 
from    New   Orleans.     The  competitive  cir- 
cumstances and  conditions  at  Atlanta  are 
stated  in  the  answer  to  be  the  competition 
of    such  supply  markets  as  New  Orleans, 
Baltimore,    and    other    northeastern    cities, 
Cincinnati,  Louisville,  and  other  Ohio  river 
cities,  and  the  competition  of  carriers  from 
such  markets  to  Atlanta,  and  to  have  re- 
sulted, after  frequent  and  disastrous  rate 
wars,  in  the  establishment  of  certain  rela- 
tive rates  from  these  various  market  cities 
to  Atlanta,  a  disturbance  of  which  would  im- 
mediately lead  to  a  repetition  of  such  wars. 
Similar  competitive  conditions  are  claimed 
by  the  defendants  to  exist  at  Montgomery, 
Alabama,  through  which  freight  passes  over 
defendants'  through  line  to  LaGrange  and 
the  other  points  mentioned  or  referred  to  in 
th^  complaint,  and  they  further  assert  that 
the  present  relation  of  rates  to  Montgomery 
and  Atlanta  must  also,  under  existing  cir- 
cumstances, be  maintained.     The  following 
extract  from  the  answer  seems  to  succinctly 
set  out  the  defendants'  position  in  this  case: 
"^The  rates  from  Atlanta  to  those  sta- 
tions, respectively,  LaGrange,  Hogansville, 
Newnan,  Palmetto,  and  Fairbum,  are  fixed 
by  the  Georgia  Railroad  Commission,  and 
are  just  and  reasonable.     The  rates  from 
New  Orleans  to  Atlanta  are  fixed  by  the 
competition  between  markets,  and  the  com- 
petition   between    carriers,    as    explained 
above,  and  are  just  and  reasonable.     The 
rates  charged  by  respondents  are  the  sum 
(77]  of  those  rates,  *and,  therefore,  respondents' 
rates  themselves  are  just  and  reasonable. 
The  reason  that  Fairbum,  Palmetto,  New- 
nan,  and  Hogansville  have  lower  rates  than 
LaGrange  is  due  alone  to  the  fact  that  they 
are  nearer  to  Atlanta,  and  not  to  any  favor- 
itism or  discrimination  on  the  part  of  the 
respondents." 

The  evidence  introduced  at  the  hearing  be- 
fore the  Commission,  in  support  of  the  com- 
plaint, consisted  solely  of  the  testimony  of 
the  complainant,  which  dealt  merely  with 
the  discrimination  alleged  to  exist  against 
LaGrange  in  the  lesser  rates  accorded  to 
greater  distance  points  from  New  Orleans 
beyond  LaGrange  towards  Atlanta,  viz., 
Uogansrille,  Newnsm,  Palmetto,  and  Fair- 
bium.  Much  evidence  —  both  oral  and  docu- 
mentary—  was  introduced  on  behalf  of  the 
railroads  in  support  of  the  averments  of 
the  answer. 

The  various  contentions  contained  in  the 
complaint  were  sustained  by  the  Commis- 
sion, which  made  voluminous  findings,  and 
issued  an  order  requiring  the  railroads  in 
.general  terms  to  "wholly  cease  and  desist 
,  from  each  and  every  of  the  violations  of 
law"  found  and  set  forth  in  its  report  and 
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tPortion  of  Order  of  Commission. 
It  Is  further  ordered  and  adjudged  that  said 
defendants,  the  LouIsrUIe  &  Nashville  Railroad 
Company,  the  Western  Railway  of  Alabama,  and 
the  Atlanta  &  West  Point  Railroad  Company,  do 
more  particularly  cease  and  desist  from  viola- 
tions of  the  law,  so  found  and  set  forth  In  said 
report  and  opinion  as  follows,  to  wit : 

1.  That  said  defendants  and  each  of  them 
cease  and  desist  from  charging,  demanding,  col- 
lecting, or  receiving  rates  for  the  transportation 
of  the  several  kinds  or  classes  of  freight  from 
New  Orleans.  Louisiana,  to  LaGrange,  Georgia, 
which,  as  a  whole  or  upon  any  article  of  mer- 
chandise, are  in  any  respect  unreasonable  or  un- 
just. 

2.  That  said  defendants  and  each  of  them 
cease  and  desist  from  charging,  demanding,  col- 
lecting, or  receiving  the  following  unreasonable, 
unjust,  and  unlawful  rates  for  the  transporta- 
tion from  New  Orleans,  Louisiana,  to  La  Grange, 
Georgia,  of  articles  embraced  In  the  various 
classes  of  their  freight  classification,  that  is  to 
say : 

Olasaea;  rate$  in  oenU  per  100  poundt, 

1.  2.  8.  4.  5.  6. 

148  124  100  08  74  50 

Per 
bar- 
rel. 
A.  B.  C.         D.  B.  H.  F. 

41  48  ?.S     1-220  66  74  50 

8.  That  said  defendants  and  each  of  them 
cease  and  desist  from  charging,  demanding,  col-  . 
lectlng,  or  receiving  rates  or  charges  for  the 
transportation  of  freight  articles  from  New  Or- 
leans, Louisiana,  to  LaGrange,  Georgia,  which  are 
equal  to  rates  or  charges  contemporaneously  in 
force  over  their  railroads  on  like  traffic  carried 
from  New  Orleans  through  La  Grange  to  Atlan- 
ta, Georgia :  added  to  local  rates  in  force  on 
such  traffic  for  local  service  over  the  Atlanta  & 
West  Point  Railroad  back  from  Atlanta  to  La 
Grange,  such  combined  rates  having  been  found 
and  held  in  and  by  said  report  and  opinion  of 
the  Commission  herein  to  l>e  unreasonable,  un- 
just, unduly  prejudicial,  and  unlawful,  and  so 
unreasonable,  unjust,  unduly  prejudicial,  and 
unlawful  to  the  extent  of  such  added  local 
charges  of  the  defendant  the  Atlanta  &  West 
Point  Railroad  Company. 

4.  That  said  defendants,  and  each  of  them, 
cease  and  desist  from  charging,  demanding,  col- 
lecting, or  receiving  any  greater  compensation 
In  the  aggregate  for  the  transporting  of  freight 
articles  from  New  Orleans,  Louisiana,  for  the 
shorter  distance  to  LaGrange,  Georgia,  than 
they  contemporaneously  charge,  demand,  collect, 
or  receive  for  transporting  the  like  kind  of 
freight  traffic  from  New  Orleans  for  the  longer 
distance  over  the  same  line  In  the  same  direction 
to  Hogansville,  or  Newnan,  or  Palmetto,  or 
Falrburn.  Georgia,  the  shorter  l>eing  included 
within  the  longer  distance. 

5.  That  said  defendants,  and  each  of  then^ 
cease  and  desist  from  charging,  demand- 
ing, collecting,  or  receiving  unreasonable, 
unjust,  unduly  prejudicial,  and  unlawful 
rates  for  the  transportation  of  freight  ar- 
ticles from  New  Orleans  to  LaGrange,  which 
are  higher  than  aggregate  rates  contem- 
poraneously charged,  demanded,  collected,  or  re- 
ceived by  them,  or  either  of  them,  for  the  trans- 
portation of  like  kind  of  freight  from  New  Or- 
leans to  nogansville,  or  from  New  Orleans  to 
Newnan,  or  from  New  Orleans  to  Palmetto,  or 
from  New  Orleans  to  Fairbum. 

6.  That  said  defendants,  and  each  of  them.  In 
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[278]  *The  railroads  not  havinff  obeyed  the  order, 
the  Commission  instituted  the  present  pro- 
ceeding in  equity,  in  the  circuit  court  of 
the  United  States  for  the  southern  district 
of  Alabama.    Tnat  court  sustained  the  order 

[S79]of  the  Commission.  *The  circuit  court  of  ap> 
peals  reversed  the  decree  of  the  circuit  court 
and  remanded  the  cause,  but  **  without  prej- 
udice   to  the  right  of  the   Commission  to 

Sroceed,  upon  the  evidence  already  intro- 
uccd  before  it,  or  upon  such  further  plead- 
ings and  evidence  as  it  may  allow  to  be 
made  or  introduced,  to  hear  and  determine 
the  controversy  according  to  law." 

The  cause  was  thereupon  appealed  to  this 
court. 

Mr,  Jm  a*  Shaver  argued  the  cause  and 
filed  a  brief  for  appellant: 

Competition  cannot  justify  rates  excessive 
in  themselves. 

Louisville  d  y,  R,  Co.  v.  Behlmer,  176 
U.  S.  674,  44  L.  ed.  319,  20  Sup.  Ct.  Rep. 
209. 

Through  rates  are  lower  than  the  sum  of 
the  separate  rates  of  the  different  carriers 
composing  the  through  line. 

Chicago  d  N.  W.  R.  Co,  v.  Osborne,  4 
Inters.  Com.  Rep.  257,  3  C.  C.  A.  347,  10 
U.  S.  App.  430,  52  Fed.  912;  Minneapolis 
d  Si,  L,  R,  Co.  V.  Minnesota,  186  U.  S.  262, 
46  L.  ed.  1155,  22  Sup.  Ct.  Rep.  900. 

Where  goods  are  shipped  under  a  through 
bill  of  lading  the  several  roads  constituting 
the  through  line  have  thereby  subjected 
themselves  to  ''a  common  control,  manage- 
ment, or  arrangement  for  a  continuous  car- 
riage'' within  the  meaning  of  the  Act  to 
Reflate  Commerce. 

Cincinnati,  N.  0,  d  T.  P,  R,  Co,  v.  Inter- 
state Commerce  Com^mission,  162  U.  S.  193, 
40  L.  ed.  938,  5  Inters.  Com.  Rep.  391,  16 
Sup.  Ct.  Rep.  700;  United  States  ew  ret. 
Interstate  Commerce  Commission  v.  Sea- 
board R.  Co,  82  Fed.  563. 

The  charge  of  a  local  rate  as  a  part  of  a 
through  rate,  where  the  hauls  are  through 
hauls,  and  not  local,  and  the  extra  expense 
of  local  hauls  is  not  incurred,  is  prima  facie 
excessive. 

Augusta  Southern  R,  Co,  v.  WrightsvUle 
d  T,  R.  Co,  74  Fed.  627;  Minneapolis  d  St. 


L.  R,  Co,  V.  Minnesota,  186  U.  8.  262,  46 
L.  ed.  1165,  22  Sup.  Ct.  Rep.  900;  Ohioaga 
d  N,  W,  R.  Co.  V.  Osbome,  4  Inten.  Com. 
Rep.  267,  3  C.  C.  A.  347,  10  U.  a  App.  430,. 
52  Fed.  912. 

There*  is  no  excuse  whatever  for  charging 
local  rates  as  parts  of  through  rates  to- 
points  surrounding  trade  oenten  or  basing 
points. 

Re  Louisville  d  N,  R,  Co,  1  Inters  Com» 
Rep.  278 ;  Martin  v.  Chicago,  B,  d  Q,  R.  Co^ 
2  Liters.  Com.  Rep.  32;  Re  Atlanta  d  W,  P> 
R.  Co,  2  Inters.  Com.  Rep.  461;  Union  P» 
R.  Co,  V.  Qoodridge,  149  U.  8.  690,  37  L^ 
ed.  902,  13  Sup.  Ct  R^.  970. 

The  Commission  does  not  require  equat 
mileage  rates. 

McMorran  v.  Grand  Trunk  R.  Co.  Z 
Inters.  Com.  Rep.  604. 

The  Atlanta  rates  are  presumed  U>  he  rea- 
sonably high. 

Interstate  Commerce  Commission  y.  East 
Tennessee,  V.  d  O.  R,  Co,  85  Fed.  114. 

The  presumption  that  the  Atlanta  ratea 
are  reasonably  remunerative  is  strengthened 
by  the  fact  that  they  were  originally  estf b- 
lished  by  agreement  between  the  carriera 

United  States  v.  Joint  Traffio  Asso.  171 
U.  S.  505,  43  L.  ed.  259,  19  Sup.  Ct  Rep. 
25 ;  United  States  v.  TranS'Missouri  Freight 
Asso.  166  U.  S.  290,  41  L.  ed.  1007,  17  Sup. 
Ct.  Rep.  540. 

Competition  cannot  justify  unremunerar 
tive  rates  to  competitive  points. 

Smyth  V.  Ames,  169  U.  S.  541,  42  L.  ed» 
847,  18  Sup.  Ct.  Rep.  418;  Interstate  Com' 
menoet  CofntPtiesion  v.  East  Tennessee,  V.  ^ 
Q,  R.  Co,  85  Fed.  115;  Behlmer  v.  Louis* 
ville  d  N,  R,  Co,  28  C.  C.  A.  229,  42  U.  8. 
App.  681,  83  Fed.  898;  East  Tennessee,  V^ 
d  O.  R,  Co.  V.  Interstate  Commerce  Com^ 
mission,  181  U.  S.  20,  45  L.  ed.  726,  21  Sup. 
Ct  Rep.  516. 

Whether  discrimination  to  the  extent 
practised  is  justifiable,  is  a  question  to  be 
determined  by  the  courts  or  the  Commission. 

Interstate  Commerce  Commission  v.  East 
Tennessee,  V,  d  O,  R,  Co,  85  Fed.  118^ 
Interstate  Commerce  Commission  v.  Ala- 
bama Midland  R,  Co,  168  U.  S.  173,  42  L. 
ed.  426,  18  Sup.  Ct  Rep.  45. 

The  situation  of  La  Grange  is  just  such  a 


the  transportation  of  freight  articles  from  New 
Orleans,  cease  and  desist  from  charging  and  col- 
lecting rates  or  compensation  which  subject 
complainant  and  other  dealers  and  consignees  at 
LaGrange.  Georgia,  their  traffic,  or  the  city  of 
LaGrange  itself,  to  undue  and  unreasonable 
prejudice  or  disadvantage  in  any  respect  whatso- 
ever, and  also  cease  and  desist  from  giving  any 
undue  or  unreasonable  preference  or  advantage 
to  merchants,  dealera  and  consignees  at  Atlanta, 
Falrbum,  Palmetto,  Newnan,  or  HogansvUie,  or 
to  their  traffic,  or  to  either  of  such  cities  or  lo- 
calitiea  namely,  Atlanta,  Falrbum,  Palmetto, 
Newnan.  or  Uogansville,  as  against  complain- 
ant and  Bald  other  dealers  and  consignees  at 
LaGrange,  or  the  city  of  LaGrange  Itself. 

And  it  is  further  ordered  and  adjudged  that 
■aid  defendants  be,  and  they  severally  are  here- 
by, recommeuded  to  so  revise  their  schedules  of 
rates  and  charges  that  the  aggregate  compenaa- 
tioB  charged  and  collected  by  them  for  the  trans- 
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portation  from  New  Orleans  to  LaGrange  of 
f might  articles  embraced  in  the  several  freight 
classes  shall  not  exceed  reasonable.  Just,  and 
lawful  class  rates  in  cents  per  hundred  pouada 
and  per  barrel  on  Class  F  as  followa  to  wit : 

Class 1.  2.         8.         4.         5.         C 

Rates 108        88        77        04        62        4^ 

Class....  A.        B.       C.        D.        E.        H.       F. 

Kates 24       31       24       20       44       49       4f> 

— and  that  they  make  corresponding  reductlooa 
or  relatively  reasonable  and  Just  charges  In 
commodity  rates,  otherwise  Icnown  as  exceptions 
to  class  rates,  from  New  Orleans  to  LaGrange, 
aforesaid. 

And  it  Is  further  ordered,  that  a  notice  em- 
bodying this  order  be  forthwith  sent  to  each  of 
the  defendant  corporation^  together  with  a 
copy  of  the  report  and  opinion  of  the  Commis- 
sion herein.  In  conformity  with  the  15th  sectloa 
of  the  Act  to  Regulate  Commerce. 

lOOU.  8. 
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situation  as  the  Act  to  Regulate  Commeroe 
was  designed  to  remedy,  and  this  case  falls 
clearly  within  the  evil  which  that  act  was 
enacted  to  suppress. 

Union  P.  R.  Co.  v.  Ooodridge,  149  U.  S. 
680,  37  L.  ed.  896,  13  Sup.  Ct.  Rep.  970. 

Statutes  must  be  given  operation. 

Endlich,  Interpretation  of  Statutes, 
pp.  351,  352;  Potter's  Dwarr.  Stat.  p.  189. 

The  right  to  discriminate  on  the  ground 
of  competition  is  to  be  exercised  with  due 
regard  to  the  interest  of  the  locality  to 
which  the  goods  are  shipped. 

LouisvilZ  d  N,  R.  Co,  v.  Behlmer,  175 
U.  S.  674,  44  L.  ed.  319.  20  Sup.  Ct  Rep. 
209;  Interstate  Commerce  Commission  v. 
Alabama  Midland  R.  Co.  168  U.  &  167,  42 
L.  ed.  423,  18  Sup.  Ct.  Rep.  45;  East  Tenn- 
essee, V.  d  O.  R.  Co.  V.  Interstate  Commeroe 
Commission,  181  U.  S.  19,  46  L.  ed.  726,  21 
Sup.  Ct.  Rep.  5l6;  Tewas  d  P.  R.  Co.  v. 
Interstate  Commerce  Commission,  162  U.  S. 
220,  40  L.  ed.  947,  5  Inters.  Com.  Rep.  405, 
16  Sup.  Ct.  Rep.  666. 

This  court  has  taken  pains  in  all  its  deci- 
sions upon  this  subject  to  safeguard  the 
interests  of  the  locality  to  which  the  goods 
are  shipped. 

Texas  d  P.  R.  Co.  v.  Interstate  Commerce 
Comtnission,  162  U.  S.  220,  40  L.  ed.  947, 
5  Inters.  Com.  Rep.  405,  16  Sup.  Ct  Rep. 
666;  Louisville  d  N.  R.  Co.  v.  Behlmer,  175 
U.  S.  674,  44  L.  ed.  319,  20  Sup.  Ct.  Rep. 
209. 

Mr.  Ed.  Baxter  argued  the  cause  and 
filed  a  brief  for  appellees: 

Thou|^h  the  lesser  charge  to  the  competi- 
tive point,  Atlanta,  may  "seemingly"  give 
a  preference  to  that  point,  and  the  greater 
rate  to  the  noncompetitive  point,  La  Grange, 
may  "apparently"  engender  a  discrimina- 
tion against  it,  such  preference  in  favor  of 
Atlanta  is  not  "imdue,"  and  such  discrimi- 
nation against  La  Grange  is  not  "unjust.'* 

East  Tennessee,  V.  d  O.  R.  Co.  v.  Inter- 
state Commerce  Commission,,  181  U.  S.  18, 
19,  46  L.  ed.  725,  726,  21  Sup.  Ct.  Rep.  516. 

The  order  of  the  Commission  concedes  in 
effoct  that  La  Grange's  rates  are  reasonable 
in  and  of  themselves. 

East  Tennesslse,  V.  d  G.  R.  Co.  v.  Inter- 
state Commerce  Commission,  181  U.  S.  23, 
45  L.  ed.  727,  21  Sup.  Ct.  Rep.  516. 

The  first  section  of  the  Act  to  Regulate 
Commerce  relates  to  the  reasonableness  of 
rates  "in  and  of  themselves,"  as  contradis- 
tingfuished  from  rates  which  constitute  un- 
just discrimination  or  undue  preference. 

Interstate  Commerce  Commission  v.  Bal- 
timore d  O.  R.  Co.  145  U.  S.  277,  36  L.  ed. 
703,  4  Inters.  Com.  Rep.  92,  12  Sup.  Ct. 
Rep.  844;  Kinnavey  v.  Terminal  R.  Asso. 
81  Fed.  804. 

The  burden  of  proof  under  the  first  sec- 
tion rests  upon  the  appellant. 

Harding  v.  Chicago,  8t.  P.  M.  d  0.  R. 
Co.  1  Inters.  Com.  Rep.  375;  Brewer  v. 
Louisville  d  N.  R.  Co.  7  Inters.  Com.  Rep. 
234. 

The  evidence  is  wholly  insufficient  to  en- 
able either  the  Commission,  or  this  court,  to 
intelligently  decide  that  the  rates  to  La 
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Grange  are  unreasonably  high   in   and  ot 
themselves. 

Ames  V.  Union  P.  R.  Co.  4  Inters.  Conu 
Rep.  835,  64  Fed.  173;  Smyth  v.  Ames,  IGf* 
U.  S.  546,  42  L.  ed.  849,  18  Sup.  Ct  Rep. 
418;  Chicago,  M.  d  tit.  P.  R.  Co.  v.  Tomp- 
kins, 176  U.  S.  172,  44  L.  ed.  419,  20  Sup.- 
Ct.  Rep.  336;  United  States  v.  Trans-Mis- 
souri Freight  Asso.  166  U.  S.  331,  41  L.  ed. 
1024,  17  Sup.  Ct.  Rep.  540;  Van  Patten  v. 
Chicago,  M.  d  St.  P.  R.  Co.  81  Fed.  551; 
Southern  P.  Co.  v.  California  Railroad^ 
Comrs.  78  Fed.  •  263 ;  Reagan  v.  Farmers^ 
Loan  d  T.  Co.  154  U.  S.  402-413,  38  L.  ed. 
1025-1028,  4  Inters.  Com.  Rep.  560,  14  Sup^ 
Ct.  Rep.  1047. 

The  appellees  are  entitled  to  a  fair  return 
upon  the  value  of  that  which  they  employ 
for  the  public  convenience. 

Ames  V.  Union  P.  R.  Co.  4  Inters.  Com.. 
Rep.  835,  64  Fed.  176;  Chicago,  M.  d  St.  P.^ 
R.  Co.  V.  Tompkins,  176  U.  S.  167,  44  L.  ed. 
417,  20  Sup.  Ct  Rep.  336;  Reagan  v.  Farm- 
ers* Loan  d  T.  Co.  154  U.  S.  412,  38  L.  ed. 
1028,  4  Inters.  Com.  Rep.  560,  14  Sup.  Ct 
Rep.  1047;  Sm^th  v.  Ames,  169  U.  S.  547, 
42  L.  ed.  849,  18  Sup.  Ct  Rep.  418. 

The  schedule  of  rates,  as  a  whole,  must 
control. 

Chicago  d  N.  W.  R.  Co.  v.  Dey,  1  L.  R. 
A.  744,  2  Inters.  Com.  Rep.  325,  35  Fed. 
881 ;  Chicago,  M.  d  St.  P.  R.  Co.  v.  Minne- 
sota, 134  U.  S.  460,  33  L.  ed.  982,  3  Inters. 
Com.  Rep.  209,  10  Sup.  Ct.  Rep.  462,  702. 

Freight  rat^  are  controlled  by  practical' 
commercial  considerations;  and  tiiey  can* 
not  be  adjusted  by  mathematical  calcula- 
tion. 

TeoMS  d  P.  R.  Co.  V.  Interstate  Commerce- 
Commission,  162  U.  S.  226,  40  L.  ed.  949,  5- 
Inters.  Com.  Rep.  405,  16  Sup.  Ct.  Rep.  666; 
Interstate  Comm,erce  Commission  v.  Louis- 
ville d  N.  R.  Co.  73  Fed.  421;  Interstate 
Commerce  Commission  v.  Alabama  ^fidland 
R.  Co.  5  Inters.  Com.  Rep.  685,  21  C.  C. 
A.  51,  41  U.  S.  App.  453,  74  Fed.  721. 

In  ascertaining  the  value  of  a  road,  upon 
which  value  "the  company  is  entitled  to  ask 
a  fair  return,"  it  is  proper  to  consider,  not 
only  the  original  cost  of  construction,  but 
also  "the*  amount  expended  in  permanent 
improvements." 

Smyth  V.  Ames,  169  U.  S.  546,  547,  4^ 
L.  ed.  849,  18  Sup.  Ct.  Rep.  418. 

Combination  rates  are  made  upon  a  basis 
or  method  by  which  rates  to  noncompetitive 
points  are  arrived  at  by  adding  to  competi- 
tive rates  prevailing  at  the  nearest  competi- 
tive point,  reasonable  local  rates  from  such 
competitive  point  to  the  noncompetitive 
points  in  its  vicinity.  Such  rates  are  just 
and  reasonable. 

Atchison,  T.  d  S.  F.  R,  Co.  v.  Denver  d 
N.  0.  R.  Go.  110  U.  S.  684,  28  L.  ed.  297,  4 
Sup.  Ct.  Rep.  185;  Little  Rock  d  M.  R.  Co. 
V.  St.  Louis  J  I.  M.  d  S.  R.  Co.  2  Inters.  Com. 
Rep.  763,  41  Fed.  563;  Oregon  Short  lAne 
d  U.  N.  R.  Co.  V.  'Northern  P.  R.  Co.  4  In- 
ters. Com.  Rep.  249,  51  Fed.  474;  Chicago 
d  y.  W.  R.  Co.  V.  Osborne  J  4  Inters.  Com. 
Rep.  257,  3  C.  C.  A.  347,  10  U.  S.  App.  430, 
62  Fed.  915;  Little  Rock  d  M.  R.  Co.  v.  ;8f/. 
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Louis,  I,  M,  d  /?.  R.  Co.  4  Inters.  Com.  Rep. 
537,  59  Fed.  402 ;  Little  Rock  d  M,  R.  Co.  r. 
St.  Louis,  I.  M.  d  8.  R.  Co.  26  L.  R.  A.  192, 

4  Inters.  Com.  Rep.  854,  11  C.  C.  A.  417,  27 
U.  S.  App.  280.  63  Fed.  778;  Bi,  Louis 
Drayage  Co.  v.  Louisville  d  N.  R,  Co.  6  In- 
ters. Com.  Rep.  137,  65  Fed.  41;  Gulf,  C.  d 
8.  F.  R.  Co,  V.  Miami  8.  8.  Co.  30  C.  C.  A. 
142,  52  U.  S.  App.  732,  86  Fed.  419;  8outh- 
ern  Indiana  Exp.  Co.  v.  United  8 fates  Emp. 
'Co.  SS  Fed.  662;  Interstate  Commerce  Com- 
mission V.  JVesiem  d  A.  R.  Co.  36  C.  C.  A. 
217,  93  Fed.  92. 

When  freight  U  shipped  from  New  Or- 
leans, consigned  to  La  Grange,  the  carrier  is 
bound  to  receive  it  at  Montgomery,  carry  it 
to  La  Grange,  and  there  deliver  it  to  the 
consignee;  but  it  has  the  right  to  charge 
on  such  freight  a  reasonable  local  rate  from 
Montgomery  to  La  Grange. 

Atchisony  T.  d  8.  F.  R.  Co.  v.  Denver  d 
N.  0.  R.  Co.  110  U.  S.  684,  28  L.  ed.  297,  4 
Sup.  Ct.  Rep.  185. 

A  through  rate  which  is  less  than  the 
«um  of  two  or  more  reasonable  local  rates 
cannot  be  unreasonable,— especially  where  it 
does  not  exceed  a  low  competitive  rate  by 
more  than  a  reasonable  local  rate. 

Minneapolis  d  8t.  L.  R.  Co.  v.  Mirmesoia, 
186  U.  S.  259,  46  L.  ed.  1152,  22  Sup.  Ct. 
Kep.  900. 

Similar  combination  rates  have  been  ap- 
proved by  the  courts. 

Troy  Bd,  of  Trade  ▼.  Alabama  Midland  R. 
Co.  4  Inters.  Com.  Rep.  348 ;  Interstate  Com- 
merce Commission  v.  Alabama  Midland  R. 
Co.  5  Inters.  Com.  Rep.  308,  69  Fed.  227, 

5  Inters.  Com.  Rep.  685,  21  C.  C.  A.  61, 
41  U.  S.  App.  463,  74  Fed.  715,  168  U.  S. 
144,  42  L.  ed.  414,  18  Sup.  Ct.  Rep.  45; 
Interstate  Commerce 'Commission  v.  Western 
^  A.  R.  Co.  88  Fed.  186,  35  C.  C.  A.  217, 
93  Fed.  83;  Interstate  Commerce  Commis- 
sion  V.  Clyde  8.  8.  Co.  181  U.  S.  29,  45  L. 
ed.  729,  21  Sup.  Ct.  Rep.  512. 

Thte  second  section  of  the  Interstate  Com- 
merce Act  is  the  equivalent  of  what  is  known 
as  the  English  "equality  clause." 

Might  V.  United  8tates,  167  U.  S.  516, 
618,  42  L.  ed.  269,  260,  17  Sup,  Ct  Rep.  822. 

The  English  "equality  clause"  requires 
equality  of  charge  in  no  ca«e  except  where 
goods  pass  "only  over  the  same  portion  of 
the  line  of  railway  under  the  same  circum- 
stances." 

2d  Annual  Report  of  Interstate  Commerce 
Commission  (1888)  n.  89. 

The  English  "equality  clause"  has  no  ap- 
plication where  freight  of  one  shipper, 
though  carried  over  the  same  line,  is  car- 
ried a  greater  distance  from  a  common  point 
of  departure  than  the  freight  of  another 
shipper. 

Lancashire  d  Y.  R.  Co.  v.  Chreemoood, 
L.  R.  21  Q.  B.  Div.  217. 

The  English  "equality  clause"  did  not 
apply  either  where  the  points  of  departure 
were  different,  or  where  the  points  of  arrival 
were  different,  or  where  the  distances  over 
which  the  goods  were  carried  were  different. 

Ibid. 

The  third  lection  of  the  Act  to  Regulate 
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Commerce  prohibits  only  such  preferences 
as  are  unjust  or  unreasonable. 

Interstate  Commerce  Commission  v:  Bal- 
timore d  0.  R.  Co.  146  U.  S.  276,  277,  3« 
L.  ed.  703,  704,  4  Inters.  Com.  Rep.  92,  12 
Sup.  Ct.  Rep.  844;  Interstate  Commerce 
Commission  v.  Alabama  Midland  R.  Co.  5 
Inters.  Com.  Rep.  308,  69  Fed.  231;  Com- 
mercial Club  V.  Chicago  d  N.  R.  Co.  7 
Inters.  Com.  Rep.  404. 

The  competition  which  exists  at  Atlanta 
is  entitled  to  the  same  consideration  under 
§  3,  as  it  is  under  S  4»  of  the  Act  to  Rega- 
late  Commerce. 

Texas  d  P.  R.  Co.  v.  Interstate  Commerce 
Commission,  162  U.  8.  232,  40  L.  ed.  962, 

5  Inters.  Com.  Rep.  406,  16  Sup.  Ct.  Rep. 
666;  Interstate  Commerce  Commission  ▼. 
Baltimore  d  O.  R.  Co.  3  Inters.  Com.  Rep. 
192,  43  Fed.  63;  Louievillp  d  N.  R.  Co.  T. 
Behlmer,  176  U.  S.  666,  44  L.  ed.  316,  20 
Sup.  Ct.  Rep.  209;  East  Tennessee,  V.  d  O. 
R.  Co.  V.  Interstate  Commerce  Commission^ 
181  U.  S.  18,  19,  46  L.  ed.  726,  21  Sup.  Ct 
Rep.  516. 

While  "mere"  competition  does  not  an- 
thorLse  a  less  charge  for  a  longer  than  a 
shorter  distance,  the  reverse  is  true  where 
the  competition,  having  due  regard  to  the 
interests  of  the  public  and  of  the  carrier, 
ought  justly  to  have  effect  upon  the  rates. 

Texas  d  P.  R.  Co.  v.  Interstate  Commerce 
Commission,  162  U.  S.  233,  40  L.  ed.  952, 

6  Inters.  Com.  Rep.  405,  16  Sup.  Ct.  Rep. 
666;  Interstate  Commerce  Commission  ▼. 
Alabama  Midland  R.  Co.  168  U.  S.  166,  42 
L.  ed.  423,  18  Sup.  Ct.  Rep.  46;  Louisville 
d  N.  R.  Co.  V.  Behlmer,  176  U.  S.  674.  676, 
44  L.  ed.  319,  20  Sup.  Ct.  Rep.  209;  East 
Tennessee,  V.  d  O.  R.  Co.  v.  Interstate  Com- 
merce  Commission,  181  U.  S.  1,  46  L.  ed. 
719,  21  Sup.  Ct  Rep.  616. 

Atlanta  is  as  much  entitled  to  the  advan- 
tage of  the  fact  that  it  can  avail  itself  of 
the  competition  which  exists  between  the 
various  compe^inff  lines,  which  extend  from 
New  Orleans  to  Atlanta,  and  of  the  compe- 
tition which  exists  between  those  lines  and 
other  lines  reaching  Atlanta  from  other  mar- 
kets, as  La  Grange  is  entitled  to  avail  itself 
of  the  advantage  of  the  fact  that  it  is  (by 
appellees'  line)  nearer  to  New  Orleans  than 
Atlanta  is. 

Phipps  V.  London  d  N.  W.  R.  Co.  [1892] 
2  Q.  B.  229;  Texas  d  P.  R.  Co.  v.  Interstate 
Commerce  Commission,  162  U.  S.  224,  40 
L.  ed.  948.  6  Inters.  Com.  Rep.  405,  16  Snp. 
Ct.  Rep.  666;  Interstate  Commerce  Commis- 
sion  V.  Alabama  Midland  R.  Co.  168  U.  S. 
164,  42  L.  ed.  422,  18  Sup.  Ct.  Rep.  46. 

It  is  only  "where  the  carrier  cannot  meet 
the  competitive  rate  to  a  given  point  with- 
transporting   the   merchandise  at   less 


out  transporting 
than  the  cost  of  transportation,  and  there- 
fore without  bringing  about  a  deficiency, 
which  would  have  to  be  met  by  inoareased 
charges  upon  other  business,"  that  eompe- 
tition  becomes  illegitimate. 

East  Tennessee,  V.  d  O.  R.  Co.  ▼.  Intot' 
state  Commerce  Commission,  181  U.  8.  20, 
46  L.  ed..726,  21  Sup.  Ct  Rep.  616. 

The  mere  fact  that  there  is  a  material  dis- 
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p>arit7  between  the  rates'  to  La  Grange,  and 
the  rates  to  the  longer  distance  points,  does 
not,  of  itself,  constitute  an  undue  preference, 
or  an  unjust  discrimination. 

Texas  i  P.  R,  Co,  v.  Inierataie  Gommeroe 
Commiasion,  162  U.  S.  219,  220,  40  L.  ed. 
947,  948,  6  Inters.  Com.  Rep.  405,  16  Sup. 
Ct.  Rep.  666;  Savannah  Bureau  of  Freight 
^  Transp.  v.  Charleston  d  8.  B,  Co.  7  Inters. 
Oxn.  Rep.  480. 

The  present  differences  between  La 
Orange's  rates  and  the  rates  to  the  longer 
distance  points  are  justifiable. 

East  Tennessee,  V,  d  O.  R,  Co,  v.  Inter- 
state Commerce  Commission,  181  U.  S.  21, 
45  L.  ed.  726,  21  Sup.  Ct  Rep.  516. 

The  complaint  made  on  behalf  of  persons 
ftt  La  Grange  may  be  likened  to  that  of  the 
laborer,  who,  having  worked  all  day,  com- 
plained that  others,  who  had  worked  much 
teas,  received  a  penny  like  himself. 

Hozier  v.  Caledonian  R,  Co,  1  Nev.  & 
liacn.  32,  note  4;  Jones  v.  E.  C,  R.  Co.  1 
Nev.  &  Macn.  45 ;  Foreman  v.  Great  Eastern 
R,  Co,  2  Nev.  &  Macn.  202 ;  Harris  v.  Cock- 
vermouth  R,  Co.  I  Nev.  &  Macn.  97;  Ran- 
some  v.  E.  C,  R.  Co,  I  Nev.  &  Macn.  120. 

The  theory  of  equal  mileage  rates  is  en- 
"tirely  correct  in  all  cases  where  competition 
does  not  interfere  with  it.  But  in  cases 
where  competition  does  interfere,  the  theory 
of  equal  mileage  rates  cannot  be  adopted  in 
actual  practice. 

Interstate  Commerce  Commission  v.  Ala- 
bama Midland  R.  Co,  5  Inters.  Com.  Rep. 
308,  69  Fed.  231 ;  Imperial  Coal  Co,  v.  Pitts- 
burgh d  L.  E,  R,  Co.  2  Inters.  Com.  Rep. 
436 ;  Savannah  Bureau  of  Freight  d  Transp. 
▼.  Charleston  d  S,  R,  Co.  7  Inters.  Com. 
Rep.  474. 

Neither  the  common  law  nor  the  Act  to 
B^ulate  Commerce  requires  equality  of 
^arge,  except  where  the  services  are  sim- 
ilar. 

Interstate  Commerce  Commission  v.  Bal- 
iimore  d  0.  B,  Co,  145  U.  S.  275,  36  L.  ed. 
703,  4  Inters.  Com.  Rep.  92,  12  Sup.  Ct.  Rep. 
S44;  Em  parte  Koehler,  1  Inters.  Com.  Rep. 
317,  31  Fed.  321 ;  Brewer  v.  Central  R,  Co. 
84  Fed.  268. 

The  service  rendered  by  a  carrier  in  the 
transportation  of  traffic  to  a  competitive 
point,  is  not  "similar"  to  the  service  ren- 
dered in  the  transportation  of  traffic  to  a 
noncompetitive  point. 

Tewas  d  P,  R,  Co,  v.  Interstate  Commerce 
Commission^  162  U.  S.  219,  239,  40  L.  ed. 
947,  954,  5  Inters.  Com.  Rep.  405,  16  Sup. 
Ct.  Rep.  666;  Interstate  Commerce  Commis- 
sion V.  Alabama  Midland  R,  Co,  168  U.  S. 
144-175,  42  L.  ed.  414-426,  18  Sup.  Ct  Rep. 
45;  Louisville  d  N,  R,  Co,  v.  Behlmer,  175 
U.  S.  648-675,  44  L.  ed.  309-319,  20  Sup. 
Ct.  Rep.  209;  East  Tennessee,  V,  d  G,  R, 
Co,  ▼.  Interstate  Commerce  Commission,  181 
U.  S.  1,  45  L.  ed.  719,  21  Sup.  Ct.  Rep.  516. 
Competition  is  necessarily  a  dominating 
factor  in  fixing  rates. 

Em  parte  Koehler,  1  Inters.  Com.  Rep. 
317,  31  Fed.  321. 

The  discrimination  which  exists  in  this ' 
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case  against  La  Grange  is  not  caused  by  any 
fault  or  contrivance  of  the  appellees. 

Em  parte  Koehler,  23  Fed.  533;  Em  parte 
Koehler,  1  Inters.  Com.  Rep.  317,  31  Fed. 
319;  East  Tennessee,  V,  d  G,  B.  Co,  v.  In- 
terstate Commerce  Commission,   181   U.  S. 

18,  19,  20,  45  L.  ed.  725,  726,  21  Sup.  Ct. 
Rffl).  516. 

It  is  not  a  proper  function  of  government 
to  attempt  to  equalize  the  social  relations 
or  business  facilities  of  communities. 

Em  parte  Koehler,  1  Inters.  Com.  Rep. 
317,  31  Fed.  321;  Brewer  v.  Central  of 
Georgia  R,  Co,  84  Fed.  268. 

Appellees'  rates  from  New  Orleans  to  La 
Grange  do  not  violate  S  4  of  the  Act  to 
Regulate  Commerce. 

Interstate  Commerce  Commission  v.  Ala- 
bama Midland  R,  Co,  168  U.  S.  169,  42  L. 
ed.  423,  18  Sup.  Ct.  Rep.  45;  Louisville  d 
N,  R,  Co,  V.  Behlmer,  175  U.  S.  669,  44 
L.  ed.  317,  20  Sup.  Ct.  Rep.  209;  East  Tenn- 
essee, V,  d  G,  R,  Co,  Y,  Interstate  Commerce 
Commission,  181  U.  S.  19,  46  L.  ed.  726, 
21  Sup.  Ct.  Rep.  516;  Interstate  Commerce 
Commission  v.  Western  d  A,  R,  Co,  35  C. 
C.  A.  217,  93  Fed.  87. 

It  is  not  necessary  that  there  should  be 
anything  "rare,"  "unusual,"  or  "peculiar" 
in  the  competition. 

Interstate  Commerce  Commission  y,  Ala- 
lama  Midland  R.  Co,  168  U.  S.  144-175,  42 
L.  ed.  414-426,  18  Sup.  Ct.  Rep.  45;  Louis- 
ville d  N,  R,  Co,  V.  Behlmer,  175  U.  S.  648- 
675,  44  L.  ed.  309-319,  20  Sup.  Ct.  Rep. 
209;  East  Tennessee,  V,  d  G,  R,  Co.  v.  In- 
terstate Commerce  Commission,  181  U.  S. 
1,  18,  19,  45  L.  ed.  719,  725,  726,  21  Sup. 
Ct.  Rep.  516. 

Where  "the  interests  of  the  public  as  well 
as  of  the  carrier"  demand  it,  Congress  in- 
tended that  competition  should  be  an  excuse. 

Louisville  d  N,  R,  Co,  v.  Behlmer,  175 
U.  S.  674,  675,  44  L.  ed.  319,  20  Sup.  Ct 
Rep.  209;  East  Tennessee,  V,  d  G.  R,  Co,  v. 
Interstate  Commerce  Commission,  181  U.  S. 
1,  18,  19,  45  L.  ed.  719,  726,  726,  21  Sup. 
Ct.  Rep.  516. 

It  is  not  fair  to  compare  competitive  rates 
with  noncompetitive  rates. 

Atchison,  T,  d  S,  F.  B,  Co,  v.  Den/ver  d 
N,  O,  R,  Co,  110  U.  S.  684,  28  L.  ed.  297, 
4  Slip.  Ct.  Rep.  185. 

Where  severe  competition  eodsts  at  the 
longer  distance  poin^  whether  the  compe- 
tition be  between  market  and  market,  or 
between  product  and  product,  or  between 
carrier  and  carrier,  the  presum^ion,  in- 
stead of  being  that  the  rates  to  tnat  point 
are  reasonably  high,  is  that  they  are  reason- 
ably, or  perhaps  unreasonably,  low. 

Smyth  V.  Ames,  169  U.  S.  542,  42  L.  ed. 
847,  18  Sup.  Ct.  Rep.  418. 

If  competitive  rates  will  pay  anything 
over  and  above  "the  additional  cost  of  move- 
ment" of  the  competitive  traffic,  it  is  right 
and  reasonable  tiiat  they  be  accepted  by  the 
carrier,  rather  than  abandon  the  competitive 
traffic 

East  Tennessee,  V,  d  G,  R,  Co,  v.  Inter- 
state Commerce  Commission,  181  U.  S.  18, 

19,  46  L.  ed.  725,  726,  21  Sup.  Ct.  Rep.  516; 
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Interstate  Cotnmeroe  Ootnmiasion  v.  West- 
ern d  A.  R.  Oo,  35  C.  G.  A.  217,  93  Fed.  90. 

It  is  impossible  to  increase  the  Atlanta 
rates  without  stifling  the  competition  that 
has  existed  there  for  many  years. 

Eo  parte  Koehler,  1  liters.  Com.  Rep. 
317,  31  Fed.  321. 

The  law  does  not  prohibit  the  acceptance 
of  rates  that  are  "unreasonably  low  in  them- 
selves." 

Re  Chicago,  8t,  P.  d  K,  O.  R,  Co,  2  Inters. 
Com.  R^.  146. 

In  passing  upon  the  question  of  undue  or 
unreasonable  preference  or  disadvantage,  it 
is  not  only  legitimate,  but  proper,  to  take 
'  inio  oonsideration  various  elements,  and 
MDong  others  "the  relative  quantities  or  vol* 
iBDe  oi  the  traffic  involved.^' 

Tewas  d  P,  R.  Oo,  v.  Interstate  Commerce 
ComfMeeion,  162  U.  S.  232,  40  L.  ed.  952, 
5  Intexm.  Com.  Rep.  405,  16  Sup.  Ct  Rep. 
666. 

The  Commission  has  no  power  to  make 
specific  rates. 

Thachcr  v.  Delatoare  d  H,  Canal  Co,  1 
Inters.  Com.  Rep.  317;  Cincinnati,  N.  0.  d 
T,  P,  R.  Co,  V.  Interstate  Commerce  Com- 
mission, 162  U.  8.  197,  40  L.  ed.  939,  5 
Inters.  Com.  Rep.  391,  16  Sup.  Ct.  Rep.  700; 
Interstate  Commerce  Commission  v,  Cinoin^ 
nati,  N,  0.  d  T,  P,  R,  Co.  167  U.  S.  479.  42 
L.  ed.  243,  17  Sup.  Ct.  Rep.  896;  Interstate 
Commerce  Commission  v.  Alabama  Midland 
R.  Co,  168  U.  S.  161,  162,  42  L.  ed.  421,  18 
Sup.  Ct.  Rep.  45. 

The  Commission  has  no  power  to  make 
relative  rates. 

Southern  P,  Co,  v.  Colorado  Fuel  d  Iron 
Co,  42  C.  C.  A.  12,  101  Fed.  784. 

Mr.  Justice  Wbite,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  circuit  court  concurred  in  the  flndiilff 
of  the  Commission,  that  by  the  exaction  of 
the  rates  to  LaGrange  complained  of  the 
3d  and  4th  sections  of  the  Act  to  Regulate 
Commerce  were  violated,  and,  being  unable 
to  say  that  error  clearly  appeared  in  the 
finding  that  the  1st  section  of  the  act  was 
also  violated,  refused  to  overrule  the  action 
of  the  Commission  in  any  particular. 

Wliilst  the  circuit  court  of  appeals  an- 
(280]nounced  its  oonclusions  *in  a  per  curiam 
opinion,  it  is  fairly  inferable  from  the  au- 
thorities which  are  cited  in  that  opinion 
that  the  court  concluded  that  the  rates 
charged  to  LaGrange  did  not  constitute  a 
violation  of  the  3d  and  4th  sections  of  the 
act,  prohibiting  undue  discrimination  and 
a  greater  charge  for  a  shorter  than  .for  a 
longer  haul  under  substantially  similar  cir- 
•  oumntances  and  conditions.  It  is  also  in- 
ferable from  the  argument  at  bar  that  the 
appellate  court,  so  far  as  the  reasonableness 
per  se  of  the  rates  was  ooncerned,  ordered 
the  case  to  be  dismissed,  without  prejudice 
to  further  proceedings,  because  it  was  of 
opinion  that,  in  the  consideration  of  this 
question,  the  Commission  had  been  in  efl^ect 
controlled  bv  its  finding,  held  to  have  been 
erroneous,  that  there  had  been  violations  of 
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the  3d  and  4th  sections  of  the  act  It  was, 
therefore,  deemed  that  the  controversy,  in 
so  far  as  the  intrinsic  reasonableness  of  the 
rates  was  concerned,  should  not  be  fore- 
closed, but  should  be  left  for  further  consid- 
eration and  decision  upon  the  evidence  al- 
ready introduced  and  such  additional  evi- 
dence as  might  be  taken  on  a  further  hear- 
ing before  the  Commission  if  such  new  hear- 
ing was  desired. 

Whether  or  not  the  circuit  court  of  ap- 
peals was  correct  in  the  conclusions  reaclted 
by  it  as  above  stated,  is  the  question  now 
for  decision. 

Tlie  record  convinces  us  that  the  appellate 
court  correctly  decided  that  there  was  no 
legal  foundation  for  the  contention  that  the 
3d  and  4th  sections  of  the  Act  to  Regulate 
Commerce  had  been  violated.  It  was  and  is 
conceded  that  the  rates  on  through  freight 
from  New  Orleans  to  Atlanta  were  the  result 
of  competition  at  Atlanta,  and  that  there 
was,  hence,  such  a  dissimilarity  of  circum- 
stances and  conditions  as  justified  the  lesser 
charge  for  the  carriage  of  freight  from  New 
Orleans  to  Atlanta,  the  longer  distance 
point,  than  was  exacted  for  the  haul  from 
New  Orleans  to  LaGrange,  the  shorter  die> 
tance  point. 

The  sum  of  the  rate  to  LaGrange  was  ar- 
rived at  by  charging  the  low  rate  produced 
by  competition  at  Atlanta,  and  adding 
thereto  the  sum  of  the  local  rate  back  from 
Atlanta  to  LaGrange.  The  same  rule  was 
applied  to  the  stations  between  *LaGran^e[881I 
and  Atlanta,  each  of  those  stations  receiv- 
ing, therefore,  a  somewhat  lower  rate  than 
LaGrange,  although  they  were  located  a 
greater  distance  from  New  Orleans  and 
nearer  Atlanta.  The  sum  by  which  the  rates 
from  New  Orleans  to  these  respective  sta- 
tions between  LaGrange  and  Atlanta  were 
lower  than  the  LaGrange  rate,  was  depend- 
ent upon  the  distance  these  respective  sta- 
tions were  from  Atlanta.  It  was  shown, 
however,  and  is  unquestioned,  that,  except 
in  a  particular  to  which  we  shall  have  oc- 
casion hereafter  to  refer,  if  the  charge  had 
been  based  on  the  nearest  competitive  point 
South  of  LaGrange, —  that  is,  Montgomery^ 
—  and  there  had  been  added  to  the  com- 
petitive rate  to  Montgoihery  the  local  rate 
from  Montgomery  to  LaGrange  and  the 
other  stations  beyond,  the  freight  rates  on 
shipments  from  New  Orleans  to  LaGrange 
would  have  been  much  greater  than  the  ratea 
now  complained  of  as  excessive.  In  other 
words,  the  railroads,  instead  of  putting  out 
of  view  the  competition  prevailing  at  At- 
lanta, when  they  fixed  the  rates  to  the  non- 
competitive points,  took  the  low  rates  pre- 
vailing at  Atlanta  as  a  basis,  and  added 
thereto  the  local  rate  from  Atlanta,  the  re* 
suit  being  that  the  places  in  question  werer 
given  the  advantage  resulting  from  their 
proximity  to  Atlanta,  the  competitive  point, 
m  pi*opoVtion  to  the  degree  of  such  prox- 
imitj'. 

When  the  situation  just  stated  is  com- 
prehended, it  results  that  the  comolaint  in 
efi'ect  was  that  a  meth'od  of  rate  making  had 
been  resorted  to  which  gave  the  places  re- 
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lerred  to  a  lower  rate  than  they  otherwise 
«rou1d  have  enjoyed.  In  this  situation  of 
affairs,  we  fail  to  see  how  there  was  any 
just  cause  of  complaint.  Clearly,  if,  disre- 
garding the  competition  at  Atlanta,  the 
higher  rate  had  been  established  from  New 
Orleans  to  the  noncompetitive  points  within 
the  designated  radius  from  Atlanta,  the  in- 
evitable result  would  have  been  to  cause  the 
traffic  to  move  from  New  Orleans  to  the 
competitive  point  (Atlanta),  and  thence  to 
the  places  in  question,  thus  bringing  about 
the  same  rates  now  complained  of.  It  hav- 
ing been  established  that  competition  af- 
fecting rates  existing  at  a  particular  point 
(Atlanta)  produced  the  dissimilarity  of  cir- 
cumstances and  conditions  contemplated  by 
S82]the  4th  section  of  the  act,  we  'think  it  in- 
evitably followed  that  the  railway  companies 
had  a  right  to  take  the  lower  rate  prevailing 
at  Atlanta  as  a  basis  for  the  charge  made 
to  places  in  territory  contiguous  to  Atlanta, 
and  to  ask,  in  addition  to  the  low  competi- 
tive rate,  the  local  rate  from  Atlanta 
to  such  places,  provided  thereby  no  increased 
charges  resulted  over  those  which  would  have 
been  occasioned  if  the  low  rate  to  Atlanta 
had  been  left  out  of  view.  That  is  to  say, 
it  seems  incontrovertible  that  in  making  the 
rate,  as  the  railroads  had  a  ri<jht  to  meet 
the  competition,  they  were  authorized  to 
give  the  shippers  the  benefit  of  it  by  accord- 
insT  to  them  a  lower  rate  than  would  other- 
wise have  been  afforded.  True  it  is,  that  by 
this  method  a  lower  rate  from  New  Orleans 
than  was  exacted  at  LaGrange  obtained  at 
the  longer  distance  places  lying  between  La- 
Grange  and  Atlanta,  but  this  was  only  the 
ref^ult  of  their  proximity  to  the  competitive 
point,  and  they  hence  obtained  only  the  ad- 
vantage resulting  from  their  situation.  It 
could  be  no  legal  disadvantage  to  LaGrange, 
since,  if  the  low  competitive  rate  prevailing 
at  Atlanta  had  been  disregarded,  and  the 
rate  had  been  fixed  with  reference  to  Mont- 
gomery, and  the  local  rate  from  thence  on, 
the  sole  result  would  have  been,  as  we  have 
previously  said,  to  cause  the  traffic  to  move 
along  the  line  of  least  resistance  to  Atlanta, 
and  thence  to  the  places  named,  leaving  La- 
Grange in  the  exact  position  in  which  it 
was  placed  by  the  rates  now  complained  of. 

It  is  to  bcobserved  that  it  is  shown  that 
the  local  charges  on  freight  moved  between 
Atlanta  and  I^Grange  and  the  stations  in- 
termediate—  all  of  the  points  being  in  the. 
0tate  of  Georgia  —  conformed  to  the  require- 
ments of  the  Georgia  State  Railroad  Com- 
mission. 

In  the  report  of  the  Commission  a  sug- 
gestion is  found  that  LaGrange  should  be 
entitled  to  the  same  rate  as  Atlanta,  be- 
cause, if  Uie  carriers  concerned  in  this  case 
in  connection  with  other  carriers  reaching 
LaGrange  chose  to  do  so,  they  might  bring 
about  competition  by  the  way  of  a  line  be- 
tween Macon  and  LaGrange  which  would  be 
equivalent  to  the  competitive  conditions  ex- 
isting at  Atlanta.  We  are  unable,  however, 
to  follow  the  suggestion.  To  adopt  it  would 
*  amount  to  this:  That  the  substantial  dis- 
similarity of  circumstances  and  conditions 
lOO  V.  8 


'provided  by  the  Aet  to  Regulate  Commerce  [2839 
woiild  depend,  not  as  has  been  repeatedly 
held,  upon  a  real  and  substantial  competi- 
tion at  a  particular  point  affecting  rates,, 
but  upon  the  mere  possibility  of  the  arising 
of  such  competition.     This  would  destroy 
the  whole  effect  of  the  act,  and  cause  every 
case  where  competition  was  involved  to  de- 
pend, not  upon  the  fact  of  its  existence  as 
affecting  rates,  but  upon  the  possibility  el 
its  arising.    What  the  4th  section  of  the  Act 
to  Regulate  Commerce  has  reference  to  is  an 
actual   dissimilarity   of  circiunstances  and 
conditions,  not  a  conjectural  one.    Of  course,, 
if.   by   agreements  or  combinations   among 
carriers,  it  were  found  that  at  a  particular 
point  rates  were  unduly  influenced  by  a  sup-^ 
pression  of  competition,  that  fact  would  be- 
proper  to  consider  in  determining  the  ques- 
tion of  undue  discrimination  and  the  reason- 
ableness  per  ae  of  the  rates  at  such  possible- 
competitive  points.    As,  however,  the  finding- 
of  the   Commission  concerning  unjust  dia- 
crimination  was  predicated  solely  upon  the 
conclusion  that  the  4th  section  of  the  act 
had  been  violated,  we  may  put  that  subject 
out  of  view.     So  far  as  the  reasonableness- 
per  8C  of  the  rate  is  concerned,  we  come  now 
to  its  consideration. 

Whilst  there  was  nothing  in  the  evidence 
taken  before  the  Commission  to  lend  support 
to  the  finding  that  the  rates  to  I^aGrange 
were  intrinsically  unreasonable,  in  the  re- 
port of  the  Commission  considerable  refer- 
ence was  made  to  facts  and  circumstances, 
which  it  is  to  be  presumed  were  upon  the 
files  of  the  Commission,  and  which  were 
deemed  to  conduce  to  the  conclusion  that 
the  rates  to  LaGrange  were  unreasonable 
per  86,  But  when  the  statements  on  this 
subject  made  in  the  report  are  considered 
in  connection  with  the  report  as  a  whole, 
and  the  subjects  to  which  no  reference  is 
made  in  the  report  are  recalled,  we  think  it 
clearly  results  that  every  conclusion  reached 
by  the  Commission  concerning  the  unreason- 
ableness per  se  of  the  rates  to  LaGrange 
reste«l  wholly  upon  the  error  of  law  com- 
mitted by  the  Commission  when  it  decided 
that  the  railroad  companies  were  powerless 
to  consider  the  competitive  rates  prevailing 
at  Atlanta,  and  to  use  those  rates  as  a  basia 
for  the  charges  to  points  within  the  com- 
petitive area  in  order  thereby  to  give  a  lower 
rate  to  such  points  than  they  otherwise 
would  'have  enjoyed.  Thus,  it  was  held  in  [8841 
effect  that,  because  the  competitive  rate  to 
Atlanta  was  not  unduly  low,  therefore  any 
higher  charge  to  LaGrange,  the  shorter  dis- 
tance, was  unreasonable.  And  the  same  mis- 
conception was  manifested  by  the  reasoning 
adopted  concerning  the  rates  to  Hogansville 
and  the  other  stations  between  LaGrange 
and  Atlanta,  since  it  was  held  that,  because 
the  charges  to  these  points  were  lower  thaik 
to  LaGrange,  therefore  the  rates  to  the  last- 
namqd  point  were  unreasonable  per  «e» 
Both  of  these  conclusions,  however,  but  held 
that  if  the  carriers  elected  to  meet  the  •com- 
petitive vate  at  Atlanta  they  must  at  once 
correspondingly  reduce  their  rates  to  all 
shorter  distance  and  noncompetitive  points. 
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But  Buch  a  ruling  was  equivalent  to  over- 
throwing the  settled  construction  of  the  In- 
terstate Conunerce  Act  allowing  carriers  to 
<;harge  the  lesser  rate  for  the  longer  than 
for  the  shorter  distance,  if  at  the  further 
{>oint  the  lesser  rate  was  justified  by  a  sub- 
-fltantial  dissimilarity  of  circumstances  and 
<!onditions  there  prevailing,  consequent  upon 
real  competition.  A  clause  in  the  order  of 
the  Commission  makes  it  clear  that  no  in- 
•dependent  finding  as  to  the  unreasonable- 
ness of  the  rates  was  made,  since  it  allows 
the  carriers  to  continue  to  charge  the  rates 
complained  of  to  LaGrange,  provided  no 
higher  rates  were  charged  to  the  more  dis- 
tant points  between  there  and  Atlanta.  The 
inconsistency  between  such  an  order  and  the 
conclusion  that  the  rates  to  the  shorter  dis- 
tance point  were  unreasonable  per  ae  was 
pointed  out  in  East  Tennessee,  V.  d  O.  R. 
Co,  V.  Interstate  Commerce  Commission,  181 
U.  8.  1,  45  L.  ed.  719,  21  Sup.  Ct.  Rep.  616, 
where  it  was  said  (p.  23,  L.  ed.  p.  727,  Sup. 
Ct.  Rep.  p.  624)  : 

"A  decree  which  ordered  the  carriers  to 
desist  from  charging  a  greater  compensation 
for  the  lesser  than  for  the  longer  haul  would 
be  in  no  way  responsive  to  the  conclusion 
that  the  rate  for  the  lesser  distance  was  un- 
reasonable in  and  of  itself.  Such  a  decree 
would  in  effect  authorize  the  carrier  to  con- 
tinue to  charge  at  its  election  a  rate  which 
was  in  itself  unreasonable  to  the  shorter 
point." 

And  when,  in  connection  with  the  matters 
just  stated,  it  is  observed  that  the  report  of 
the  Commission  makes  no  reference  what- 
ever to  any  intrinsic  disparity  between  the 
f285]LaGrange  'rates  and  those  prevailing  at 
other  noncompetitive  points  between  New 
Orleans  and  LaGrange,  no  room  in  reason 
hi  left  to  sustain  the  view  that  the  Commis- 
sion could  have  held  that  the  rates  to  La- 
Grange  were  in  and  of  themselves  unreason- 
able, irrespective  of  the  competitive  condi- 
tion prevailing  at  Atlanta,  and  the  arrange- 
ment of  rates  which  arose  from  it  which 
formed  the  main  subject  of  the  complaint. 

We  conclude  that,  under  the  circum- 
stances disclosed  by  the  record,  the  circuit 
<?ourt  of  appeals  committed  no  eryor  in  re- 
fusing to  enforce  the  order  of  the  Commis- 
sion and  in  remanding  the  case  to  that  body 
for  such  independent  consideration  of  the 
•question  of  the  reasonableness  per  se  of  the 
rates  as  the  ends  of  justice  might  require. 

It  remains  only  to  consider  a  special  ques- 
tion concerning  the  3d  and  4th  sections  of 
the  act,  which  was  passed  over  in  an  earlier 
part  of  this  opinion.  As  has  been  said,  the 
complaint  made .  before  the  Commission  al- 
leged a  disparity  and  discrimination  alone, 
because  of  the  difference  of  rates  between 
LaGrange  and  the  points  beyond  to  Atlanta, 
and  the  report  of  the  Commission  in  effect 
dealt  only  with  such  alleged  grievances. 
However,  in  the  course  of  its  report,  it  was 
remarked  by  the  Commission  that  Opelika, 
which  was  38  miles  south  of  LaGrange,  was 
a.  competitive  point,  and  that  if  Opelika  was 
Tised  as  the  basis  for  calculating  the  rate  to 
LaGrange,  a  slightly  lesser  rate  on  some 
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articles  would  be  enjoyed  by  LaGrange  than 
was  the  case  by  basing  the  rate  on  Atlanta 
as  the  nearest  competitive  point.  The  Com- 
mission, however,  would  seem  to  have  at- 
tached no  great  importance  to  the  matter 
which  it  thus  noticed,  since  nothing  in  the 
order  entered  by  it  was  responsive  to  the 
suggestion.  It  was  stated,  however,  at  bar 
that  in  the  argument  of  the  case  in  the  cir- 
cuit court  of  appeals  that  court  directed 
the  attention  of  the  counsel  of  the  railroads 
to  the  fact  that,  even  if  their  theories  of 
the  case  were  sound  and  were  approved, 
there  was  a  suggestion  in  the  report  of  the 
Commission  which  indicated  that  Opelika, 
and  not  Atlanta,  was  the  proper  oasing 
point  for  fixing  the  rates  to  LaGrange,  as 
thereby  LaGrange  would  enjoy  on  some 
classes  of  freight  a  slightly  lower  rate  than 
resulted  from  usfng  Atlanta  as  the  *basic[286] 
point.  It  was  also  conceded  at  bar  by  coun- 
sel for  all  parties  that  when  this  suggestion 
was  made  the  counsel  for  the  railroad  com- 
panies immediately  declared  that  such  fact 
had  escaped  attention,  that  it  would  at  once 
be  brought  to  the  notice  of  the  railroad  com- 
panies, and  a  change  of  rates  would  be  im- 
mediately put  into  effect  upon  that  basis. 
And  the  brief  of  counsel  for  the  Commission 
states  that  a  modified  tariff,  based  on  Ope- 
lika, was  put  into  operation  by  the  railroad 
companies  in  May,  1900,  immediately  after 
the  argument  of  the  case  in  the  circuit  court 
of  appeals,  and  has  been  continued  in  force 
from  that  time  to  this,  the  decree  below  hav- 
ing been  entered  more  than  one  year  after 
the  submission  of  the  cause.  It  is,  however, 
now  insisted  that  the  change  made  by  the 
railway  companies  to  conform  to  the  devel- 
opment as  to  Opelika  is  a  confession  that 
there  was  error  in  the  action  of  the  circuit 
court  of  appeals,  and  therefore  requires  that 
the  decree  of  that  court  should  be  at  least 
in  part  reversed.  It  would  be,  it  is  said, 
indeed,  dangerous  to  allow  a  railway  com- 
pany to  exact  illegal  rates,  and  persist  in 
doing  so  even  after-the  order  of  the  Commis- 
sion had  been  issued,  and  then  escape  the 
conwquenees  of  its  wrongdoing  by  at  the 
lant  hour  changing  its  rates  in  order  to  pre- 
vent the  entry  of  a  decree  against  it.  The 
reasoning  has  abstract  force,  but  ita  appli- 
cation to  the  case  in  hand  is  devoid  of  merit, 
since  neither  in  the  complaint  made  before 
the  Commission  nor  in  the  evidence  intro- 
duced for  the  complainant  was  any  claim 
m.ade  that  wrong  had  been  done  because  of 
a  combination  of  rates  based  on  Atlanta  in- 
stead of  Opelika.  Indeed,  the  relief  sought 
by  the  complaint  and  that  accorded  by  the 
Commission  was  inconsistent  with  the  the- 
ory that  the  rates  should  be  based  on  either 
Opelika  or  Atlanta.  As  the  altered  tariff 
based  on  Opelika  had  been  in  force  more 
than  one  year  prior  to  the  entry  of  the  de- 
cree below,  the  court  doubtless  considered 
it  unnecessary  to  provide  for  its  continu- 
ance. The  record  does  not  disclose,  nor  was 
it  suggested,  that  any  application  was  made 
to  the  circuit  court  of  appeals  to  modify 
its  decree  so  as  to  direct  the  continuance  of 
such  new  tariff-,  both  parties  evidently  act- 
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ing  on  the  reasonable  assumption  that  it  was 
an  accomplished  fact.  Under  these  oiroum- 
t8T]  stances,  *wo  do  not  think  a  formal  modifica- 
tion of  the  decree  of  the  circuit  court  of  ap- 
peals is  required;  and  that  decree  ie  there- 
fore affirmed. 

Mr.  Justice  Harlaa  dissents. 


TEXAS  ft  PACIFJC  RAILWAY  CX)MPANY, 

Plff.  in  Err., 

V. 

SAMUEL  E.  WATSON. 

(See  S.  C.  Reporter's  ed.  287-298.) 

Mtailroads  —  fires  set  hy  ^Hissing  locomotive 
—  evidence  —  of  other  fires  —  opinions  of 
nonexperts  —  reading  deposition  of  toit- 
ness  in  attendance  —  harmless  etror  — 
expert  testimony  —  instructions  —  stipu- 
lations in  lease  —  effect  on  third  party. 

1.  Evidence  that,  at  or  about  the  tfrne  of  a 
fire  and  of  the  passing  of  a  locomotive  which 
is  claimed  to  have  caused  it,  other  fires  were 
observed  at  various  nearby  points  along  the 
railroad  tra<^,  is  admissible  on  the  issue  of 
the  liability  of  the  railroad  company  for  the 
value  of  the  property  destroyed  by  such  fire, 
as  tending  to  establish  that  such  fire  was 
caused  by  the  locomotive  in  question,  and  as 
tendinis  to  show  negligenee  in  its  construction 
or  operation. 

X  The  testimony,  of  witnesses  to  the  effect 
that  they  did  not  know  of  or  see  any  oppor- 
tunity for  certain  cotton  to  have  caught  fire 
except  from  a  passing  locomotive  is  not  in- 
admissible on  the  question  of  the  liability  of 
the  railroad  company  for  the  value  of  such 
co(ton,  if  objected  to,  not  because  of  any  omis- 
sion to  state  the  facts  which  Induced  the  wit- 
nesses* belief,  but  because  negative  in  charac- 
ter. Irrelevant,  and  in  the  nature  of  a  conclu- 
sion. 

8.  A  competent  expert  witness  may,  on  the 
trial  of  an  action  to  recover  the  value  of  cot- 
ton claimed  to  have  been  destroyed  by  a  fire 
set  by  a  passing  locomotive,  give  his  opinion 
on  a  hypothetical  state  of  facts  based  on  the 
evidence  as  to  whether  a  locomotive  which  In 
moving  4%  miles  should  set  from  five  to 
eight  fires  and  should  emit  live  cinders  was 
properly  operated  or  constructed,  where  there 
is  evidence  that  It  is  impossible,  even  with 
the  most  effective  spark  arresters,  to  prevent 
tbe  escape  of  sparks. 

4.  Permitting  the  deposition  of  a  witness  to 
be  read  when  the  witness  is  actually  in  court 
and  his  presence  is  known  is  not  prejudicial 
error,  where  he  Is  subsequently  called  by  the 
objecting  party,  and  gives  fully  his  explana- 
tion of  the  deposition  and  his  testimony  as  to 
the  subject  to  which  it  related. 

5.  An  instruction  tliat  a  railroad  company  was 


not  liable  for  a  loss  from  a  fire  set  by  •a  pass- 
ing locomotive,  if  it  used  *'the  most  approved 
spark  arrester,  at  the  time  in  good  condi- 
tion,*' and  the  engine  was  then  and  there  op- 
erated with  ordinary  care  and  prudence ;  but 
that  it  was  so  liable  if  it  failed  "to  use  the 
most  approved  spark  arrester  and  apparatus 
connected  with  the  engine  as  in  ordinary  use 
by  properly  conducted  railways  to  prevent  the 
escape  of  fire,"  so  far  as  It  could  consistently 
l>e  done  in  its  business, — Is  not  open  to  the 
objection  that  it  left  the  jury  to  consider  the 
original  construction  of  the  spark  arrester  ir- 
respective of  its  conditlou  at  the  time  of  the 
fire. 

6.  A  requested  instruction  that  a  person  stor- 
ing his  cotton  near  a  railroad  assumed  the 
risks  which  were  to  be  anticipated  from  en- 
gines properly  equipped  with  appliances  for 
preventing  the  escape  of  sparks  when  prop- 
erly operated  need  not  be  given  in  an  action 
to  recover  the  value  of  such  cotton  claimed 
to  have  been  destroyed  by  a  fire  set  by  a  pass- 
ing locomotive,  where  the  jury  are  told  that 
no  recovery  could  be  had  if  the  railroad  com- 
pany was  not  negligent  in  respect  to  the 
equipment  and  operation  of  the  engine,  and 
were  fully  instructed  as  to  contributory  negli- 
gence and  its  effect. 

7.  Stipulations  and  exemptions  from  liability 
for  loss  caused  by  fire,  contained  In  a  lease- 
under  which  the  lessee  holds  possession  and: 
occupancy  of  a  storage  platform  near  a  rail- 
road, are  not  binding  on  one  not  in  privity 

.  with  such  lessee,  who,  without  knowledge  of 
such  stipulations,  stores  Ids  cotton  on  such 
platform. 

[No.  223.] 

Argued  and  submitted  March  20,  190S.    De- 
cided  May  4,  190S. 

IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit 
to  review  a  judgment  which  affirmed  a 
judgment  of  the  Circuit  Court  for  the  East- 
ern District  of  Texas  establishing  the  lia- 
bility of  a  railroad  company  for  the  value 
of  cotton  claimed  to  have  been  destroyed  by 
a  fire  sot  by  a  passing  locomotive.  Af- 
firmed. 

See  same  case  below,  50  0.  0.  A.  230,  112 
Fed.  402. 

Statement  hj  Mr.  Justice  Wbitei 

*Thi8  action  was  originally  commenced  in[28S] 
a  Texas  state  court  by  the  appellee  Watson, 
to  recover  the  value  of  64  bales  of  cotton, 
leas  insurance  thereon.  The  cotton  was  al- 
leged to  have  been  destroyed  by  fire  on  Jan- 
uary 3,  1896,  while  stored  upon  what  was 
known  as  the  O'Neil  cotton  platform  near 
the  depot  of  the  railway  company  at  Clarks- 
ville,  Red  River  county,  Texas.  The  fire 
was  averred  to  have  been  occasioned  by  the 
negligence  of  the  railway  company  in  the 
use  of  a  defectively  oonstructed  locomotive 


Note. — On  e&pert  testimony  generally^-eee 
notes  to  Davis  v.  United  States,  41  L.  ed.  U.  S. 
750;  Scbeuer  v.  Muller,  20  C.  C.  A.  180;  Mis- 
souri, K.  &  T.  R.  Co.  V.  Hall,  32  C.  C.  A.  150 ; 
Graham  v.  Pennsylvania  Co.  (Pa.)  12  L.  R.  A. 
293.  and  Moore  v.  Kenockee  Twp.  (Mich.)  4  L. 
R.  A.  555. 

As  to  tM  liability  of '  railroad  companies  for 
fires  caused  hy  their  negligence — see  notes  to 
Marvin  v.  (nilcago,  M.  &  St  P.  R.  Co.  (Wis.) 
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11  L.  R.  A  506;  Knowlton  v.  New  Tork  ft  N. 
E.  R.  Co.  (Mass.)  1  L.  R.  A.  625 ;  Missouri  P. 
R.  Co.  V.  Platzer  (Tex.)  8  L.  R.  A.  639 ;  Louis- 
ville, N.  A.  &  C.  R.  Co.  V.  Nitsche  (Ind.)  9  U 
R.  A.  750;  White  v.  Chicago,  M.  ft  St  P.  R. 
Co.  (S.  D.)  9  L.  R.  A.  824,  and  Qrand  Trunk 
R.  Co.  V.  Richardson,  28  L.  ed.  U.  S.  857. 

As  to  presumption  of  negligence  in  case  ef 
railway  fires — see  note  to  Bamowski  v.  Hel- 
son  (Mich  )  15  L.  R.  A.  40. 
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4Uid  in  the  careless  operation  thereof  while 
fia!»ing  said  platform.    Subsequently  the  in- 
surance company  was  joined  as  plaintiff,  and 
veoover^'  was  asked  of  the  full  value  of  the 
oitton.    Upon  application  of  the  defendant, 
baaed  upon  the  fact  that  it  wa«  incorporated 
under  the  laws  of  the  United  States,  the 
cause  was  removed  to  the  United  States  cir- 
cuit court  for  the  eastern  district  of  Texas. 
In  the  latter  court  an  amended  answer  was 
Aled.    This  pleading  contained  general  and 
special  demurrers,  a  general  denial,  and  a 
special  answer  setting  up  various  defenses. 
I'he    general    and    special    demurrers    were 
"•iibseqiiently  overruled,   and  defendant  ex- 
oepted.    A  trial  was  had,  and  it  was  shown 
4>y  the  evidence  that  at  the  point  where  the 
ifirc  in  question  occurred  the  track  of  the 
railway  company  ran  east  and  west,  and  the 
train  which  it  was  asserted  caused  the  fire 
in   question   waa  moving  eastward,   and   a 
atrong  >vind  was  blowing  from  the  north. 
^  verdict  was  rendered  in  favor  of  the  plain- 
~tiflr   Watson  and  against  the  railroad  and 
agaiuHt  the  plaintiff  insurance  company  in 
•favor  of  the  railroad.     Judgment  was  en- 
^ere<l  on  the  verdict;  the  judgment  waa  af- 
firmed by  the  circuit  court  of  appeals  for 
the  fifth  circuit  (50  C.  C.  A.  230,  112  Fed. 
-402) .  and  the  cause  was  then  brought  to  this 
•  court  by  writ  of  error. 

Mr,  DaTid  D.  Dnnoaa  argued  the  cause, 
-and,  with  Messrs.  John  F.  DUlon  and  Wins- 
'loto  8,  Pierce,  filed  a  brief  for  plaintiff  in 
-terror: 

There  waa  error  in  admitting  evidence  of 
tfres  in  other  places  without  proof  that  they 
^nrere  caused  by  defendant's  engines. 

8t,  Louis  d  8,  F,  R.  Co,  v.  Jones,  59  Ark. 
me5,  26  S.  W.  695;  MusseUohiie  v.  Atlantio, 
Jtf.  d  0.  R.  Co.  4  Hughes,  166,  Fed.  Cas. 
iKo.  9,972. 

It  is  not  permissible  to  allow  an  expert 
to  give  the  ultimate  conclusion  to  be  drawn 
fxx>m  a  given  state  of  facts ;  that  is,  the  final 
conclusion  at  which  the  juiy  is  to  arrive 
from  all  the  evidence. 

Hunt  V.  Kile,  38  C.  C.  A.  641,  98  Fed.  49; 

Crane  Co,  v.  Columbus  Consir,  Co,  20  C.  C. 

A,  233,  46  U.  S.  App.  52,  73  Fed.  984;  New 

York  Electric  Equipment   Co.  v.  Blair,  25 

•C.  C.  A.  216,  51  U.  S.  App.  81,  79  Fed.  896. 

The  object  of  all  questions  to  experts 
•should  be  to  obtain  their  opinion  as  to  the 
vnatter  of  skill  or  science  which  is  in  contro- 
■^erey  and  at  the  same  time  to  exclude  their 
•opinions  as  to  the  effect  of  the  evidence  in 
•establishing  controverted  facts. 

Hunt  V.  Lou)ell  Gaslight  Co,  8  Allen,  169, 
r85  Am.  Dec.  697. 

The  court  erred  in  submitting  to  the  juiy 
^the  issue  that  if  defendant  failed  to  use  the 
tmost  approved  spark  arresters,  and  plain- 
itiff  was  free  from  contributory  negligence, 
She^ould  recover. 

Texas  A  P,  R,  Co.  v.  Minniok,  10  C.  C.  A. 
IL,  23  U.  S.  App.  310.  61  Fed.  635. 

Ilie  court  erred  in  refusing  to  charge  the 

juiy  that  plaintiff,   in   placmg  his   cotton 

aipon  the  platform,  assumed  the  risks  which 

were  to  be  anticipated  from  engines  properly 
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equipped  with  appliances  for  preventing  the 
escape  of  sparks,  and  properly  operated, 
and  in  sayins  to  them  that  contributory 
negligence  and  aasiuned  risk  amount  to  the 
same  thing. 

Briant  v.  Detroit,  L.  d  N,  B.  Co,  104 
Mich.  307,  62  N.  W.  366;  Chicago  d  A,  R. 
Co.  V.  Pennell,  94  111.  448;  Hartford  F,  Ins. 
Co.  V.  Chicago,  M.  d  8t.  P.  R.  Co.  175  U.  S. 
91,  44  L.  ed.  84,  20  Sup.  Gt  Rep.  33. 

The  court  erred  in  refusing  to  admit  in 
evidence  the  stipulations  and  exexnptions 
contained  in  the  lease  under  which  CrNeill 
held  poasoBoic^  and  occupancy  of  the  plat^ 
form. 

Hartford  F.  Ins.  Co,  ▼.  Chicago,  M.  d  8t. 
P,  R.  Co.  176  U.  S.  91,  44  L.  ed.  84,  20  Sup. 
Ct  Bep.  33. 

Mr,  J.  W.  Bailey  submitted  the  cause 
for  defendant  in  error.  Messrs,  E,  8. 
Chambers  and  Amos  L.  Beaty  were  with 
him  on  the  brief: 

There  was  no  error  in  allowing  witnesses 
to  testify  to  fires  other  than  the  cotton  fire, 
although  they  did  not  see  them  start,  when 
such  other  fires  were  shown  to  have  com- 
menced buminff  almost  immediately  after 
the  passing  of  the  locomotive  that  is  claimed 
to  have  set  out  the  cotton  fira 

Grand  Trunk  R,  Co.  y.  Richardson,  91 
U.  S.  454,  23  L.  ed.  356;  Butcher  v.  Vaca 
Valley  d  C,  L.  R,  Co,  67  Cal.  518,  8  Pac 
176;  Missouri  P.  R.  Co.  ▼.  Donaldson,  73 
Tex.  124,  11  S.  W.  164;  Chicago  d  E.  R.  Co. 
V.  Kreig,  22  Ind.  App.  393,  53  N.  E.  1035 ; 
Evansville  d  T.  H.  R,  Co»  v.  Keith,  8  Ind. 
App.  57,  36  N.  E.  298;  Louisville,  N.  A.  d 
C,  R.  Co.  V.  McCorkle,  12  Ind.  App.  691, 
40  N.  E,  27;  Lake  Erie  d  W.,  R.  bo.  v.  Mid- 
dleooff,  150  IlL  27,  37  N.  E.  660;  Wiley  ▼. 
West  Jersey  it  Co.  44  N.  J.  L.  247. 

The  objection  made  to  the  testimony  of 
witnesMB,  to  the.  effect  that  they  saw  no 
opportimity  and  kirew  of  none  for  the  cot- 
ton to  have  caught  fire  except  from  the  loco- 
motive, was  properly  overruled. 

Puttman  Palace  Gar  Co.  v.  Smith,  79  Tex. 
470,  13  L.  R.  A.  216.  14  S.  W-  993. 

It  was  proper  to  allow  the  hypothetical 
question  put  to  the  company's  expert  wit- 
ness. Wells,  on  cross-examination. 

Eastern  Transp,  Line  -v.  Hope,  96  U.  8- 
297,  24  L.  ed.  477 ;  Chicago  G,  W.  R,  Co,  ▼. 
Price,  38  C.  C.  A.  239,  97  Fed.  425;  Union 
P.  R.  Co.  V.  Novak.  9  C.  C.  A.  629,  15  U.*  8. 
App.  400,  61  Fed.  679;  12  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  472;  1  Greenl.  Ev.  {$  440, 
440a;  2  Taylor,  Ev.  (  1276;  Taylor  v.  8tar 
Coal  Co,  110  Iowa,  40,  B\  N.  W.  261;  Wil- 
liams V.  Great  Northern  R.  Co.  68  Minn. 
66,  37  L.  R.  A.  204,  70  N.  W.  860. 

The  expert  witness  may  give  his  opinion 
on  the  very  issue  to  be  decided  by  the  jury 
provided  it  involves  a  matter  on  which  ex- 
pert evidence  is  admissible,  and  not  merely 
a  question  the  ordinary  mind  is  capable  of 
determining. 

Eastern  Transp,  Line  v.  Hope,  95  U.  S. 
297,  24  L.  ed.  477. 

The  trial  court  prbperly  admitted  the 
deposition  of  the  witness  Caperton,  although 
the    witness    was    personally    present    and 
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could  have  been  called.  Or«  if  there  was 
error  it  was  harmless. 

Whit  ford  v.  Clark  County,  119  U.  S.  522. 
30  L.  ed.  600,  7  Sup.  Ct.  Rep.  306;  Hinds 
V.  Keith,  6  C.  C.  A.  231,  13  U.  S.  App.  222, 
^7  Fed.  12;  Schmich  v.  Noel,  64  Tex.  406; 
O'Connor  v.  Andrews,  81  Tex.  28,  16  S.  W. 
^8;  San  Antonio  Street  R.  Co.  v.  Renken, 
15  Teac.  Civ.  App.  229,  38  S.  W.  830;  6  Enc. 
PL  &  Pr.  570. 

The  issue  of  whether  the  engine  was 
«|uipped  with  the  most  approved  spark  ar- 
resters was  properly  submitted  to  the  jury. 

McCullen  v.  Chicago  d  N,  W.  R.  Co.  49 
L..  R.  A.  642,  41  C.  C.  A.  365,  101  Fed.  66; 
TeoKM  d  P.  R.  Co.  V.  Rice  Uros.  24  Tex.  Civ. 
App.  374,  69  S.  W.  833;  Smith  v.  Chicago, 
M.  di  St.  P.  R.  Co.  4  S.  D.  71,  65  N.  W.  717; 
Bahcock  V.  Chicago  d  N.  W.  R.  Co.  62  Iowa, 
693,  13  N.  W.  740,  17  N.  W.  909. 

The  trial  court  was  right  in  excluding  the 
stipulations  exempting  the  railway  company 
from  liability,  as  contained  in  the  lease  con- 
tracts under  which  O'Neil  held  the  platform 
CD  which  the  cotton  was  stored. 

McAdams  v.  Missouri,  K.  d  T.  R.  Co.  19 
Tex.  Civ.  App.  82,  46  S.  W.  936;  King  v. 
Southern  P.  Co.  109  Cal.  96,  29  L.  R.  A.  755, 
41  Pac.  786;  Ordelheide  v.  Wabash  R.  Co. 
80  Ma  App.  607. 

189]  *Mr.  Justice  Wl&ite,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  various  assignments  of  error  relied 
upon  in  the  brief  of  counsel  for  plaintiff  in 
error  will  be  disposed  of  in  the  order  therein 
discusj^. 

First.  In  several  assignments  it  is  claimed 
that  the  circuit  court  of  appeals  erred  in 
holding  that  the  trial  court  properlv  ad- 
mitted the  evidence  of  witnesses  to  the  ef- 
fect that  at  or  about  the  time  of  the  fire 
complained  of,  and  about  the  time  of  the 
parsing  of  the  locomotive  which  it  was 
charged  occasioned  the  fire,  the  witnesses 
observed  other  fires  at  various  points  not 
far  removed  from  the  place  where  the  cot- 
ton was  burned  and  south  of  and  near  to 
the  railway  track.  In  the  light  of  the  deci- 
sion of  this  court  in  Grand  Trunk  R.  Co. 
T.  Richardson,  91  U.  S.  454,  470,  23  L.  ed. 
356,  362,  we  think  this  evidence  was  com- 
petent as  having  a  tendency  to  establish  that 
the  destruction  of  the  property  of  the  plain- 
tiff was  caused  by  the  locomotive  in  ques- 
tion, and  as  tending  to  show  negligence  in 
its  construction  or  operation. 

Second.  In  an  assignment  of  error  it  was 
contended  that  the  appellate  court  erred  in 
holding  that  the  trial  court  properly  ad- 
mitted testimony  to  the  effect  that  certain 
witnesses  did  not  know  of  and  saw  no  op- 
portunity for  the  cotton  to  have  caught  fire 
except  from  the  locomotive  in  question.  The 
evidence  in  the  record  is  in  narrative  form, 
and  that  portion  relating  to  the  criticized 
testimony  merely  recites  that  at  the  time 
said  evidence  was  offered  from  each  witness 
**  defendant  then  and  there  objected,  because 
the  evidence  was  of  a  negative  character  and 
would  not  be  relevsjot,  and  further,  because 
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it  was  in  the  nature  of  a  conclusion  of  the 
witness  to  the  effect  that  the  fire  had  origi- 
nated from  the  engine."  Whether  the  ques- 
tion which  elicited  the  testimony  complained 
of  was  objectionable  cannot  be  determined 
from  the  record,  nor  does  the  objection  seem 
to  have  been  addressed  to  an  omission  to 
state  the  facts  which  induced  the  belief  that 
no  other  opportunity  existed  for  the  cotton 
to  have  caught  fire  than  was  afforded  by  the 
operation  of  the  locomotive.  Evidence  of 
the  surrounding  circumstances  *and  condi-[290] 
tions  which  by  a  process  of  exclusion  would 
have  tended  to  establish  that  the  burning 
of  the  cotton  could  not  have  been  caused 
other  than  by  the  locomotive  in  question 
would,  we  think,  have  been  clearly  relevant. 
As  the  record  stands,  we  think  the  assign- 
ment in  question  was  without  merit. 

Third.  A  further  contention  is  that  the 
appellate  court  erred  in  permitting  a  ques-  - 
tion  to  be  answered  despite  the  objection 
that  "  the  evidence  sought  to  be  elicited  was 
not  such  as  was  the  subject  of  expert  testi- 
mony, but  the  endeavor  was  to  substitute  a 
conclusion  of  the  witness  for  that  of  the 
jury,  and  it  was  not  allowable  by  a  hypo- 
thetical question,  such  as  this  and  the  an- 
swer thereto,  to  prove  the  bad  equipment  of 
the  engine  in  the  face  of  the  actual  testi- 
mony that  the  equipment  was  all  in  good 
order."  The  following  is  the  question  re- 
ferred to: 

"  Suppose  an  engine  should  come  along, 
and  in  the  course  of  4  miles  and  i  should 
set  out,  say,  eight  fires,  should  set  fire  to 
the  grass  in  some  of  these  places,  set  fire 
to  shavings  60  feet  from  the  right  of  wav, 
set  cotton  on  fire,  and  that  live  cinders  could 
be  seen  falling  and  did  fall  and  smoked 
after  falling  on  the  ground,  over  the  work 
benches  and  things  and  over  platforms, 
would  you  say  there  was  anything  wrong 
aboiit  the  operation  or  construction  of  that 
engine,  or  would  you  say  it  was  all  right? 
And  suppose,  instead  of  being  eight  nres, 
there  were  five  under  the  conditions  named 
to  you,  what  would  you  say?" 

The  question  was  proper.  The  witness 
was  foreman  of  the  boiler  department  at  tlie 
main  shops  of  the  defendant,  having  to  do 
with  the  building  of  boilers,  and  was  in  spe- 
cial control  of  the  part  of  the  shops  which 
had  to  do  with  spark  arresters.  The  hypo- 
thetical question  was  based  upon  evidence, 
and  if  the  witness  Vas  competent  —  as  the 
evidence  showed  he  was  —  to  testify  whether 
or  not  an  engine  so  conducting  itself  was 
or  was  not  in  good  working  order  or  prop- 
erly operated,  we  think  the  jury  should 
have  had  the  benefit  of  his  opinion.  Inas- 
much as  there  was  evidence  to  the  effect 
that  it  is  impossible,  even  with  the  use  of 
the  most  effective  spark  arrestees,  to  pre- 
vent the  escape  of  sparks,  a  case  was  pre- 
sented justifjnng  the  introduction  of  expei-t 
testimony  to  aid  the  jury  in  determining  the 
ultimate*fact  whether  an  engine  was  in  good[291] 
repair  and  properly  operated  which  con- 
ducted itself  as  the  evidence  tended  to  show 
this  locomotive  did.  Eastern  Transp.  Line 
V.  Hope,  96  U.  S.  297,  298,  24  L.  ed.  477. 
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Fourth.  It  is  asserted  that  the  appellate 
court  erred  in  holding  that  prejudicial  error 
was  not  committed  in  permitting  the  deposi- 
tion of  a  witness  to  be  read  when  the  wit- 
ness was  actuallT  in  court  and  his  presence 
was  Icnown  to  the  plaintiff.  We  adopt  as 
our  own  the  language  of  the  circuit  court 
of  appeals  on  this  point: 

"  In  view  of  the  fact  that  the  witness  was 
called  by  the  defendant  after  the  deposition 
had  been  admitted  over  the  defendant's  ob- 
jection, and  gave  fully  his  explanation  of 
the  deposition  and  his  testimony  as  to  the 
subject  to  which  it  related,  we  conclude  that 
the  error  conunitted  is  not  suflSciently  grave 
in  its  results  to  require  us  to  reverse  the 
case." 

Fifth.  It  is  claimed  that  the  appellate 
court  erred  in  holding  that  the  trial  court 
rightly  left  it  to  the  jury  to  determine  that, 
.  if  the  railwav  company  failed  to  use  the 
most  approved  spark  arrester,  and  plaintiff 
was  free  from  contributory  negligence,  he 
oould  recover.  This  contention  is  based 
upon  the  assumption  that  there  was  no  evi- 
dence tending  to  show  that  the  most  ap- 
proved spark  arrester  was  not  used.  We  do 
not  pause  to  analyze  the  evidence  on  the 
subject,  because  we  think  it  not  necessary 
to  do  so.  The  proposition,  considering  it  in 
the  light  most  favorable  for  the  plainti^  in 
error,  is  but  an  abstraction,  and  assumes 
that,  because  it  may  be  that  at  one  time 
the  spark  arrester  waa  of  the  most  approved 
pattern,  it  continued  to  be  such,  even  al- 
thougli  it  was  not  in  good  repair  at  the  time 
of  the  ftre  and  such  defective  condition  oc- 
casioned the  loss  complained  of.  The  court 
instructed  that  the  jury  must  give  a  verdict 
for  the  railroad  if  it  was  found  that  it  "  did 
use  the  most  approved  spark  arrester,  at  the 
time  in  good  condition,  and  that  the  engine 
wos  then  and  there  operated  with  ordinary 
care  and  prudence;"  and,  in  stating  the  con- 
verse of  the  proposition,  said:  "  But  if  the 
railroad  failed  to  use  the  most  approved 
spark  arrester  and  apparatus  connected  with 
the  cnn^ne  as  in  ordinary  use  by  properly 
conducted  railways  to  prevent  the  escape  of 
[292]*fire,  in  so  far  as  it  could  consistently  be 
done  with  the  business  "  which  the  railroad 
was  carrying  on,  a  verdict  should  be  re- 
turned against  the  railroad,  provided  it  was 
found  that  the  plaintiff  Watson  had  not  con- 
tributed to  the  injury.  This  charge  as  a 
whole  we  think  is  not  amenable  to  the  ob- 
jection that  it  left  to  the  jury  to  consider 
the  original  construction  of  the  spark  ar- 
rester, irrespective  of  its  condition  at  the 
time  of  the  fire.  The  expression,  "  as  ordi- 
narily used  by  properly  conducted  rail- 
ways," of  necessity  implied  that  the  appa- 
ratus must  have  been  kept  in  proper  condi- 
tion for  use.  To  construe  to  the  contrary 
would  presuppose  that  conflicting  measures 
of  liability  were  given  to  the  jury  by  the 
court  when  it  pointed  out  the  opposing 
views  which  the  jury  were  authorized  to  de- 
du(»  from  the  proof.  Thus  rightly  constru- 
ing the  charge,  there  was  beyond  peradven- 
ture  evidence  to  be  weighed  by  the  jury  in 
determining  whether  the  spark  arrester  was 
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or  was  not  in  satisfactory  working  order  at 
the  time  the  cotton  was  set  on  fire.  Several 
witnesses  testified  that  the  engine  emitted 
considerable  fire  and  cinders^  and  Uie  evi> 
dencc  upon  which  the  hypothetical  question 
quoted  in  subdivision  third  of  this  opinion 
was  based  clearly  rebuts  the  assumption 
that  there  was  not  evidence  of  ciieumstanoe» 
to  be  considered  bpr  the  junr  in  connection 
with  the  evidence  introducea  \jj  the  defend- 
ant of  the  condition  of  the  engine,  spark  ar- 
rester, etc.,  as  disclosed  by  an  inspection 
thereof.  So,  also,  the  answer  to  the  hypo- 
thetical question  clearly  contained  matter 
pertinent  for  the  consideration  of  the  jury 
in  determining  Whether  the  engine  was  prop- 
erly equipped  and  operated.  Hie  witneaa 
said: 

"An  engine  that  will  do  as  you  have  stated 
is  doing  something  unusual,  very  unusual. 
If  there  was  dry  and  combustible  material 
dose  to  the  tradk  a  spark  from  the  ashpan 
might  drop  among  it  and  set  fire.  Wliat 
you  said  might  have  occurred,  but  it  would 
be  ver>'  unusual.  I  could  not  say  that  there 
would  be  anything  wrong  in  the  operation 
of  the  engine,  but  there  might  have  been 
something  deranged  about  the  ash  pan  is 
the  only  way  I  could  account  for  it.  If  the 
en^ne  did  set  out  sparks  in  the  manner, 
stated  by  you,  I  cannot  believe  that  the  en- 
gine was  in  quite  perfect  condition." 

*  Sixth.  A  further  assignment  of  error  is[S981 
to  the  effect  that  the  appellate  court  erred 
in  holding  that  error  was  not  committed  in 
refiisinff  to  charge  the  jury  that  plaintiff, 
in  placing  his  cotton  upon  the  platform,  aa- 
sumed  the  risks  which  were  to  be  anticipated 
from  engines  properly  equipped  with  appli- 
ances for  preventing  the  escape  of  sparks  and 
properly  operated,  and  in  saying  to  them  that 
contributory  negligence  and  assumed  risk 
amount  to  the  same  thing.  But  the  court 
charged  the  jury  that,  even  though  the  cot- 
ton was  set  on  fire  by  sparks  communicated 
from  the  engine,  yet,  if  the 'defendant  used 
the  most  approved  spark  arrester,  and  the 
engine  was  operated  with  ordinary  care  and 
prudence,  the  plaintiff  could  not  recover. 
As  the  court  also  fully  instructed  the  Jury 
as  to  what  would  have  constituted  contribu- 
tory negligence  on  the  part  of  Watson  sa 
respected  the  storing  of  his  cotton  on  the 
platform,  and  informed  the  jury  that  recov* 
erv  could  not  be  had  if  there  waa  such  con- 
tributory negligence,  it  is  quite  clear  that 
the  juiy  could  not  have  been  misled  by  the 
failure  of  the  trial  court  to  point  out  the 
distinction  between  assumed  risk  and  con- 
tributory negligence.  It  is  not  perceived, 
for  instance,  how  the  jury  could  have  been 
aided  in  reaching  a  conclusion  if,  in  addition 
to  being  infonned  that  the  plaintiff  could 
not  recover  if  the  railway  company  was  not 
negligent  in  respect  to  the  equipment  and 
operation  of  the  engine,  they  were  told  that 
the  plaintiff  "  assumed  the  risks  which  were 
to  be  anticipated  from  engines  properly 
equipped  with  appliances  for  preventing  the 
escnpc  of  sparks,  and  properly  operated." 

Seventh.  The    remaining    assignment    of 
error  is  to  the  effect  that  error  was  com- 
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mitted  by  the  appellate  court  in  affirmins 
the  judgment  despite  the  fact  that  the  trial 
court  refused  to  admit  in  evidence  the  stip* 
idations  and  exemptions  from  liability  for 
loss  caused  by  fire  contained  in  the  lease  un- 
der which  the  lessee  held  possession  and  oc- 
cupancy of  tiie  storage  platform  on  which 
the  cotton  in  question  was  when  destroyed 
by  fire.  As  Watson  was  not  in  privity  with 
the  lesseci — and  it  is  conceded  he  had  no 
knowled^  of  such  stipulations  when  he 
stored  his  property  on  the  platform, —  there 
was  no  tenable  ground  on  which  to  contend 
that  he  was  in  anywise  bound  by  the  stipu- 
lations in  question. 
Judgment  affirmed. 


94]       VOEL  W.  LOCKWOOD,  Petitioner, 

V, 

EXCHANGE   BANK  OF  FORT  VALLEY 
and  F.  P.  Rape,  Trustee. 

(See  S.  C  Reporter's  ed.  294-301.) 

Jurisdictiofi  of  bankruptcy  court— adminis- 
tration of  exempt  property, 

A  court  of  bankniptcy  has  no  jurisdiction  to  en- 
force, against  the  bankrupt's  exemption,  the 
rights  of  unsecured  creditors  whose  evidences 
of  Indebtedness  contain  the  waiver  of  home- 
stead  and  exemption  authorized  by  the  state 
Constitution  and  laws,  by  reason  of  the  au- 
thority conferred  upon  such  court  by  the 
bankniptcy  act  of  1808  (80  Stat,  at  L.  544, 
chap.  541,  U.  S.  Comp.  Stat.  1001,  p.  8418), 
to  control  exempt  prciperty,  in  order  to  set  It 
aside,  and  thus  exclude  it  from  the  assets  of 
Che  banlurupt's  estate  to  be  administered. 

[No.  226.] 

Argued  April  7,  190S.     Decided  June  1, 

190S. 

ON  A  WRIT  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Fifth  Circuit,  which  brings  up  for  consid- 
eration the  record  in  a  cause  in  the  Dis- 
trict Court  for  the  Southern  District  of 
Georgia  in  which  was  denied  the  exemption 
claimed  by  a  bankrupt  because  of  his 
written  waiver  of  homestead  and  exemp- 
*  tion.  Judgment  of  the  District  Court  re- 
versed and  proceedings  remanded,  with  di- 
rections to  sustain  the  exemption  and  to 
withhold  discharge  to  permit  proceedings 
to  be  taken  in  the  state  court  to  subject 
the  exempt  property  to  the  claims  of  cred- 
itors. 

Statement  by  Mr.  Justice  Wliitei 

In  this  proceeding,  upon  certain  questions 
being  certified  by  the  United  States  circuit 
court  of  appeals  for  the  fifth  circuit  for  de- 
cision by  this  court,  a  writ  of  certiorari  was 
allowed,  and  the  entire  record  has  been 
brought  up  for  consideration. 

The  controversy  is  fully  set  forth  in  the 
following  ''statement  of  case,"  embodied  in 
the  certificate  of  the  circuit  court  of  ap- 
peals: 

"  Cn  the  23d  day  of  November,  1900,  said 
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Joel  W.  Lockwood  was,  on  his  application, 
duly  adjudged  a  bankrupt  by  the  district 
court  of  the  United  States  for  the  southern 
district  of  Georgia.  On  December  6,  1900, 
F.  T.  Rape  was  duly  appointed  trustee  for 
said  bankrupt;  on  the  16th  day  of  Decem- 
ber, 1900,  the  said  F.  T.  Rape,  trustee,  set 
aside  and  designated  as  an  exemption  all  of 
the  property  returned  by  the  said  bankrupt 
in  his  schedule  of  assets.  On  the  1st  day 
of  January,  1901,  the  Exchange  Bank  of 
Fort  Vallev,  a  creditor  who  had  duly 
proven  its  debt  as  an  unsecured  claim,  filed 
exceptions  to  the  trustee's  ^assignment  of  [895] 
homestead  and  exemption,  upon  the  follow- 
ing grounds: 

{a)  That  said  creditor  held  a  contract 
against  the  bankrupt  in  which  said  bank- 
rupt specially  waived  and  renounced  all 
right  to  the  homestead  exemption  allowed 
by  the  laws  of  G^rgia  or  the  United  States. 
Said  waiver  is  contained  in  a  note  consti- 
tuting contract  of  'indebtedness^  and  was 
made  in  accordance  with  the  provisions  of 
the  Constitution  and  laws  of  said  state,  au- 
thorizing and  empowering  the  debtor  to- 
waive  and  renounce  in  writing  his  right  to 
the  benefit  of  the  exemption  provided  for 
by  the  Constitution  and  laws  of  said  state* 

"  *  ( 6 )  That  creditor's  debt  was  unse- 
cured, save  and  except  so  far  as  a  waiver  of 
homestead  and  exemption  may  be  construed 
as  a  security. 

'*'  (o)  That  the  trustee  has  set  apart  all 
the  {>roperty  of  said  bankrupt  returned  by 
him  in  bankruptcy. 

''^{d)  Under  the  laws  of  Georgia,  the 
debtors  exemption  cannot  be  subjected  to 
the  payment  of  a  debt  containing  a  waiver 
of  homestead  except  by  putting  said  debt  in 
judgment,  and  afterwards  causing  execu- 
tion  to  issue  .thereon  to  be  levied  on  the  ex- 
empt property,  in  accordance  with  the  pro- 
visions of  §§  2850  et  8eq,  of  the  Code  of 
Georgia.  If  bankrupt  court  should  approve 
trustee's  assignment  in  this  case,  without 
reserving  to  petitioner  the  right  to  sue  his 
claim  and  put  same  in  judgment,  and  with- 
out itself  giving  judgment  for  said  debt, 
creditor  would  be  left  without  means  of  en- 
forcing his  rights  created  and  arising  out 
of  the  aforesaid  waiver,  and  would  be  with- 
out remedy. 

***(e)  Creditor  therefore  prays  equitable 
relief  and  such  decree  as  will  protect  his 
rights;  that  the  homestead  be  set  aside  and 
trustee  be  required  to  take  charge  of  and 
administer  the  property  of  said  bankrupt 
so  set  apart,  except  so  much  as  cannot  be 
waived,  for  the  benefit  of  creditors  holding 
waiver  contracts.' 

"To  these  exceptions  of  the  creditor  the 
bankrupt  duly  filed  a  demurrer  on  the  fol- 
lowing grounds: 

"*(«)  That  said  exceptions  are  wholly 
insufficient  in  law  to  defeat  the  report  of 
the  trustee. 

*"*(h)  That  the  exceptions  made  are  not [296] 
such  as,  under  the  laws  of  Georgia,  will  de- 
feat the  setting  apart  of  the  exemption,  and 
furnish  no  reason  why  the  trustee  should 
not  assign  the  exemption. 
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*'*{c)  That  the  bankrupt  court  has  no 
jurisdiction  over  exempted  property,  and  no 
■authority  to  administer  the  same. 

**Ud)  That  there  is  no  authority  of  law 
lor  the  exceptions  made,  nor  for  the  relief 
•ought.' 

"The  referee,  Honorable  Shelby  Myrick, 
-overruled  the  aforesaid  demurrer,  and  di- 
rected the  trustee  to  carve  out  of  the  said 
•exemption  of  property  a  portion  of  the 
same,  amounting  to  $300.00,  which  was  to 
be  free  from  the  claims  of  all  creditors. 
The  residue  of  the  exempted  property  was 
to  be  sold,  and  the  proceeds  held  by  the 
trustee  for  the  benefit  of  creditors  holding 
waiver  notes.  The  bankrupt  was  ordered  to 
yield  possession  to  the  trustee  for  the  pur- 
pose of  carrying  out  this  order.  The  ref- 
-eree,  at  the  request  of  bankrupt,  certified 
the  record  in  said  case,  together  with  his 
decision  thereon,  to  the  Honorable  Emory 
Speer,  judge  of  the  district  court  of  said 
•district,  for  final  determination.  On  the 
30th  March,  1001,  said  case  came  on  regu- 
larly to  be  tried  before  said  district  judge, 
and,  after  hearing  argument  of  counsel,  his 
honor  Judge  £mory  Speer  held  and  decided 
and  adjudged  the  aforesaid  exceptions  to 
the  determinations  and  report  of  the  trustee 
be  sustained,  and  that  the  exemptions  set 
apart  by  the  trustee  in  his  said  report  be 
denied  and  refused  to  the  said  bankrupt, 
save  and  except  the  item  of  household  fur- 
niture and  wearing  apparel,  and  that  the 
said  bankrupt  was  not  entitled  to  an  ex- 
emption as  claimed  by  him,  by  reason  of 
having  waived  and  renounced  in  writing  his 
rights  thereto,  in  accordance  with  the  Con« 
stitution  and  laws  of  the  state  of  Georgia." 

This  judgment  of  the  district  court  is  the 
one  complained  of,  and  which  was  sought  to 
be  revised  in  the  circuit  court  of  appeals. 

Mr.  Stephen  W.  Parker  argued  the 
cause,  and.  with  Messrs,  J.  M,  Terrell  and 
John  W.  Haygood,  and  Messrs,  Allen  Fori 
^  Son,  filed  a  brief  for  petitioner: 

The  title  to  the  exempted  property  never 
▼ests  in  the  trustee  of  the  bankrupt  for  any 
purpose,  and  therefore  such  property  cannot 
be  administered  by  the  bankrupt  court. 

Woodruff  V,  Cheeves,  44  C.  C.  A.  631,  105 
Fed.  601 ;  Re  Bass,  3  Woods,  382,  Fed.  Cas. 
No.  1,091;  Ria  v.  Capitol  Bank,  2  Dill.  367, 
Fed.  Cas.  No.  11,869;  Re  Poleman,  6  Biss. 
526,  Fed.  Cas.  No.  11,247;  Byrd  v.  Harrold, 
18  Nat.  Bankr.  Reg.  437,  Fed.  Cas.  No. 
2,269;  Re  Stevens,  2  Biss.  373,  Fed.  Cas.  No. 
13.392;  Re  Preston,  6  Nat.  Bankr.  Reg.  546, 
Fed.  Cas.  No.  11,394;  Re  Camp,  91  Fed. 
746;  Re  Wells,  106  Fed.  762. 

The  allowance  to  bankrupts  of  their  ex- 
emption under  the  state  law  is  not  to  be 
**anected"  by  the  bankruptcy.  As  to  exemp- 
tions the  act  of  Congress  adopts  the  state 
laws  of  the  bankrupt's  dbmicil,  and  his 
right  to  an  exemption  must  depend  on  those 
laws,  and  must  be  determined  by  them. 

Re   Duerson,    13    Nat.    Bankr.   Reg.    183, 
Fed.  Cas.  No.  4.117;  Re  Feely,  3  Nat.  Bankr. 
Reg.  66,  Fed.  Cas.  No.  4,714;  Re  Wyllie,  2 
Hughes,  449,  Fed.  Cas.  No.  18,112. 
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ol  exempt  property. 

Re  Moore,  112  Fed.  289;  Powers  Dry 
Goods  Co,  v.  Nelson,  10  N.  D.  580,  68  L.  R. 
A.  770,  88  N.  W.  703. 

Mr,  Olin  J.  Wlmherly  argued  the  cause, 
and,  with  Mr,  John  /.  HaU,  filed  a  brief  for 
respondents: 

Under  the  laws  of  Georgia  a  debtor  can- 
not claim  any  property  as  exempt  imtil  it 
is  set  apart  to  him  on  proceedings  insti- 
tuted for  that  purpoee. 

MoDoweU  v.  MoMurria,  107  Ga.  812,  33 
S.  £.  709;  Dunagan  v.  Stadler,  101  Ga.  474, 
29  S.  E.  440;  Re  Solomon,  2  Hughes,  164, 
Fed.  Cas.  Na  13,166. 

When  the  debtor  makes  a  general  waiver 
of  the  homestead  and  exemption  right  in  a 
note,  or  other  paper,  he  parts  with  all  right 
to  take  and  hola  the  homestead  or  exemp- 
tion ae  against  such  creditor. 

FlerrAster  v.  Phillips,  65  Ga.  676;  Bor- 
oughs V.  White,  69  Ga,  842;  Trihhle  ▼. 
Anderson,  63  Ga.  31;  Cleghom  v.  Chreeson, 
77  Ga.  343 ;  Prather  v.  Smith,  101  Ga.  283, 
28  S.  E.  867. 

The  question  as  to  what  property  the 
bankrupt  is  entitled  to  as  an  exemption 
must  be  decided  by  the  bankrupt  court,  and 
if.  it  is  decided  that  the  bankrupt  is  not 
entitled  to  his  homestead  and  exemption  out 
of  any  property,  or  out  of  any  particular 
property,  then  that  proper^  is  necessarily 
to  be  administered  in  the  bankrupt  court, 
and  is  not  turned  over  to  the  bankrupt, 
although  he  may  assert  a  claim  of  exemp- 
tion against  such  property. 

Re  Solomon,  2  Hughes,  164,  Fed.  Cas.  No. 
13,166. 

The  bankrupt  court  will  follow  the  prac- 
tice of  the  state  courts  to  the  extent  of  per- 
mitting any  objection  to  be  filed  to  the 
bankrupt's  exemption  if  filed  within  the  time 
required  by  the  act  of  Congress,  which  can 
be  made  and  urged  in  the  state  courts  as  a 
reason  for  defeating  the  exemption. 

Jhid,;  Re  Wyllie,  2  Hughes,  449,  Fed.  Cas. 
No.  18.112;  Re  Judkins,  2  Hu<:^hes,  401,  Fed. 
Cas.  Na  7,660;  Re  Whitehead,  2  Nat. 
Bankr.  Reg.  699,  Fed.  Cas.  No.  17,662;  Re 
Perdue,  2  Nat  Bankr.  Reg.  183,  Fed.  Cas. 
No.  10,976;  Re  Stevenson,  93  Fed.  789;-  Re 
Garden,  93  Fed.  423,  Re  Coffman,  03  Fed. 
422;  Re  Sisler,  96  Fed.  402;  Re  Woodruff, 
96  Fed.  317;  Re  Wascelhaum,  101  Fed.  228. 

The  property  which  the  bankrupt  may 
claim  as  his  exemption  shall  be  set  apart  to 
him  by  the  bankrupt  court,  and  it  can  be 
set  apart  to  him  only  after  the  bankrupt 
court  decides  that,  under  the  laws  of  tne 
domicil  of  the  bankrupt,  he  is  entitled  to 
the  exemption. 

Re  Wawelhitum,  101  Fed.  228;  Re  Mayer, 
47  C.  C.  A.  612,  108  Fed.  699;  Re  Beau- 
champ,  101  Fed.  106;  Re  Tumhutl,  106  Fed. 
668;  Re  Anderson,  103  Fed.  864. 

Mr.  Justice  White,  after  making  tha 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  general  exemption  of  property  from 
levy  or  sale,  authorized  by  article  9,  (   1» 
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f  1,  of  the  present  Constitution  of  the  state 
of  Greorgia  (that  of  1877),  is  "realty  or 
personalty,  or  both,  to  the  value  in  the  ag- 
negate  of  $1,000."  By  article  9,  §  3,  H  1, 
of  the  same  Constitution,  a  debtor  is  vested 
with  power  to  waive  or  renounce  in  writing 
this  right  of  exemption,  "except  as  to 
wearing  apparel,  and  not  exceeding  $300 
worth  of  household  and  kitchen  furniture 
^ind  provisions."  The  mode  of  enforcement 
of  a  waiver  of  exemption  is  provided  for  in 
§  2850  of  the  Code  of  1895,  reading  as  fol- 
lows : 

**  In  all  cases  when  any  defendant  in  ex- 
ecution has  applied  for  and  had  set  apart 
a  homestead  of  realty  and  personalty,  or 
either,  or  where  the  same  has  been  applied 
for  and  set  apart  out  of  his  property,  as 
provided  for  by  the  Constitution  and  laws 
of  this  state,  and  the  plaintiff  in  execution 
is  seeking  to  proceed  with  the  same,  and 
there  is  no  property  except  the  homestead 
on  which  to  lex'y  upon  the  ground  that  his 
debt  falls  within  some  one  of  the  classes  for 
which  the  homestead  is  bound  under  the 
Constitution,  it  shall  and  may  be  lawful  for 
such  plaintiff,  his  agent,  or  attorney,  to 
make  affidavit  before  any  officer  authorized 
to  administer  oaths  that,  to  the  best  of  his 
knowledge  and  belief,  the  debt  upon  which 
such  execution  is  founded  is  one  from  which 
the  homestead  is  not  exempt,  and  it  shall 
be  the  duty  of  the  officer  in  whose  hands 
the  execution  and  affidavit  are  placed  to 
proceed  at  once  to  levy  and  sell,  as  though 
the  property  had  never  been  set  apart.  The 
defendant  in  such  execution  may,  if  he  de- 
sires to  do  so,  deny  the  truth  of  the  plain- 
tiff's affidavit  by  filing  with  the  levying  of- 
ficer a  counter  affidavit." 

The  question  presented  on  the  record  be- 
fore us  may  be  stated  in  similar  language 
to  that  which  was  used  by  the  district  judge 
198]* — ^tho  correctness  of  whose  decision  in  the 
case  at  bar  is  now  for  review  —  in  the  course 
of  his  opinion  in  Re  Woodruff,  96  Fed.  317, 
as  follows  (p.  318) : 

'•Has  the  bankruptcy  court  jurisdiction 
to  protect  or  enforce  against  the  bankrupt's 
exemption  the  rights  of  creditors  not  hav- 
ing a  judgment  or  other  lien,  whose  prom- 
issory notes^or  other  like  obligations  to  pay 
contain  a  written  waiver  of  the  homestead 
and  exemption  authorized  and  prescribed  by 
the  Constitution  of  the  state,  or  are  such 
creditors  to  be  remitted  to  the  state  courts 
for  such  relief  as  may  be  there  obtained?" 

The  provisions  of  the  bankruptcy  act  of 
1898  [30  Stat,  at  L.  544,  chap.  541  (U.  S. 
Comp.  Stat.  1901,  p.  3418).]  which  control 
the  consideration  of  the  question  just  pro- 
pounded are  as  follows:  By  clause  11  of 
I  2  courts  of  bankruptcy  are  vested  with 
jurisdiction  to  "  determine  all  claims  of 
oankrupts  to  their  exemptions."  Section  6 
provides  as  follows: 

"  Sec.  6.  This  act  shall  not  affect  the  a1 
iowance   to   bankrupts    of   the   exemptions 
which  are  prescribed  by  the  state  laws  iv 
force  at  the  time  of  the  filing  of  the  peti 
tion   in  the  state  wherein  they  have  hnd 
their   domicil   for   the  six  months  or  the 


greater  portion  thereof  immediately  preced- 
ing the  filing  of  the  petition." 

By  clause  8  of  §  7  the  bankrupt  is  re- 
quired to  schedule  all  his  property,  and  to 
make  "  a  claim  for  such  exemptions  as  he 
may  be  entitled  to.  By  clause  1 1  of  §  47  it 
is  made  the  duty  of  the  trustees  to  "  set 
apart  the  bankrupt's  exemptions  and  report 
the  items  and  estimated  value  thereof  to  the 
court  as  soon  as  practicable  after  their  ap- 
pointment." By  §  07  it  is  provided,  among 
other  things,  that  the  property  of  the  debtor 
fraudulently  conveyed,  etc.,  "  shall,  if  he  be 
adjudged  a  bankrupt,  and  the  same  is  not 
exempt  from  execution  and  liability  for 
debts  by  the  law  of  his  domicil,  be  and  re- 
main a  part  of  the  assets  and  estate  of  the  * 
bankrupt,"  etc.  In  §  70  is  enumerated  the 
property  of  the  bankrupt  which  is  to  vest 
in  the  trustee  as  of  the  date  of  the  adjudi- 
cation in  bankruptcy,  "except  in  so  far  as 
it  is  to  property  which  is  exempt." 

Under  the  bankruptcy  act  of  1867  [14 
Stat,  at  Ij.  522,  chap.  176]  it  was  held  that 
property  genen^ly  exempted  by  the  state 
law  from  the  claims  of  creditors  *was  not [290) 
part  of  the  assets  of  the  bankrupt,  and  did 
not  pass  to  the  assignee,  but  that  such  prop- 
erty must  be  pursued  b^  those  having  spe- 
cial claims  against  it,  m  the  proper  state 
tribunals.  Thus,  'speaking  of  the  act  of 
1867,  Mr.  Justice  Bradley  {Re  Baaa,  3 
Woods,  382,  384,  Fed.  Cas.  No.  1,091)  said: 

"Not  only  is  all  property  exempted  by 
state  laws,  as  those  laws  stood  in  1871,  ex- 
pressly excepted  from  the  operation  of  the 
conveyance  to  the  assignee,  but  is  added  in 
the  section  referred  to,  as  if  ew  indue tria^ 
that  'these  exceptions  shall  operate  as  a 
limitation  upon  the  conveyance  of  the  prop- 
erty of  the  bankrupt  to  his  assignee,  and  in 
no  case  shall  the  property  hereby  excepted 
pass  to  the  assignee,  or  the  title  of  the  bank- 
rupt thereto  be  impaired  or  affected  by  any 
of  the  provisions  of  this  title.' 

"  In  other  words,  it  is  made  as  clear  as 
anything  can  be  that  such  exempted  prop- 
erty constitutes  no  part  of  the  assets  in 
bankruptcy.  The  agreement  of  the  bank- 
rupt in  any  particular  case  to  waive  the 
right  to  the  exemption  makes  no  difference. 
He  may  owe  other  debts  in  regard  to  which 
no  such  agreement  has  been  made.  But 
whether  so  or  not,  it  is  not  for  the  bank- 
rupt court  to  inquire.  The  exemption  is 
created  by  the  state  law,  and  the  assignee 
acquires  no  title  to  the  exempt  property. 
If  the  creditor  has  a  claim  against  it,  he 
must  prosecute  that  claim  in  a  court  which 
has  jurisdiction  over  the  property,  which  the 
bankrupt  court  has  not." 

We  think  that  the  terms  of  the  bank- 
ruptcy act  of  1898,  above  set  out,  as  clearly 
evidence  the  intention  of  Congress  that  the 
title  to  the  property  of  a  bankrupt,  gen- 
erally exempted  by  state  laws,  should  re- 
main in  the  bankrupt,  and  not  pass  to  his 
iepresentative  in  bankruptcy,  as  did  the 
provisions  of  the  act  of  1867,  considered  in 
7e  liti88,  Tlie  fact  that  the  act  of  1898  con- 
I'ors  upon  the  court  of  bankruptcy  author- 
ity to  contrdl  exempt  property  in  order  to 
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set  it  aside,  and  thus  exclude  it  from  the 
assets  of  the  bankrupt  estate  to  be  admin- 
istered, affords  no  just  ground  for  holding 
that  the  court  of  bankruptcy  must  admin- 
ister and  distribute,  as  included  in  the  as- 
sets of  the  estate,,  the  very  property  which 
the  act,  in  unambiguous  language,  declares 

[300]  shall  not  pass  from  the  bankrupt,  or*become 
part  of  the  bankruptcy  assets.  The  two  pro- 
visions of  the  statute  must  be  construed  to- 
gether, and  both  be  given  effect.  Moreover, 
the  want  of  power  in  the  court  of  bank- 
ruptcy to  administer  exempt  property  is,  be- 
sides, shown  by  the  context  of  the  act ;  since, 
throughout  its  text,  exempt  property  is  con- 
trasted with  property  not  exempt,  the  latter 
.  alone  constituting  assets  of  the  bankrupt  es- 
tate subject  to  administration.  The  act  of 
1898,  instead  of  manifesting  the  purpose  of 
Congress  to  adopt  a  different  rule  from  that 
which  was  applied,  as  we  have  seen,  with 
reference  to  the  act  of  1867,  on  the  contrary, 
exhibits  the  intention  to  perpetuate  the 
rule,  since  the  provision  of  the  statute  to 
which  we  have  referred  in  reason  is  conso- 
nant only  with  that  hypothesis. 

Though  it  be  conceded  that  some  incon- 
venience may  arise  from  the  construction 
which  the  text  of  the  statute  requires,  the 
fact  of  such  inconvenience  would  not  justify 
us  in  disregarding  both  i£s  letter  and  spirit. 
Besides,  if  mere  arguments  of  inconvenience 
were  to  have  weight,  the  fact  cannot  be  over- 
looked that  the  contrary  construction  would 
produce  a  greater  inconvenience.  The  dif- 
ference, however,  between  the  two  is  this: 
lliat  in  the  latter  case  —  that  is,  causing 
the  exempt  property  to  form  a  part  of  the 
bankrupt^  assets  —  the  inconvenience  would 
be  irremediable,  since  it  would  compel  the  ad- 
ministration of  the  exempt  property  as  part 
of  the  estate  in  bankruptcy;  whilst  in  the 
other,  the  rights  of  creditors  having  no  lien, 
as  in  the  case  at  bar,  but  having  a  remedy 
under  the  state  law  against  the  exempt 
property,  may  be  protected  by  the  court  of 
.bankruptcy,  since,  certainly,  there  would 
exist  in  favor  of  a  creditor  holding  a  waiver 
note,  like  that  possessed  by  the  petitioning 
crediter  in  the  case  at  bar,  an  equity  en- 
titling him  to  a  reasonable  postponement 
of  the  discharge  of  the  bankrupt,  in  order 
te  allow  the  institution  in  the  state  court 
of  such  proceedings  as  might  be '  necessary 
te  make  effective  the  rights  possessed  by 
the  creditor. 

As,  in  the  case  at  bar,  the  entire  property 
which  the  bankrupt  owned  is  within  the  ex- 
emption of  the  state  law,  it  becomes  unnec- 
essary to  consider  what,  if  any,  remedy 
might  be  available  in  the  court  of  bank- 
ruptcy for  the  benefit  of  general  creditors, 

[801]  *in  order  to  prevent  the  creditor  holding  the 
waiver  as  to  exempt  property  from  taking 
a  (Uvidend  on  his  whole  claim  from  the  gen- 
eral assets,  and  thereafter  availing  himself 
of  the  right  resulting  from  the  waiver  to 
proceed  against  exempt  property. 

The  judgment  of  the  District  Court  is  re- 
veised,  and  the  proceeding  is  remanded  to 
that  court  with  directions  to  overrule  the 
exceptions  to  the  trustee's  assignment  of 
1064 


homestead  and  exemption,  and  to  withhold 
the  discharge  of  the  bankrupt,  if  He  b» 
otherwise  entitled  thereto,  until  a  reason- 
able time  has  elapsed  for  the  excepting  cred- 
itor to  assert,  in  a  stete  tribunal,  his  al- 
lege right  to  subject  the  exempt  property^ 
to  the  satisfaction  of  his  claim.  And  it  i» 
no  ordered* 
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Federal  courts — interference  with  Land  De* 
partment — forest  reserve  act — potcer  of 
Land  Department  with  reference  to  ^eleo' 
tion  of  lieu  lands — acts  of  local  officcrm 
insufficient  to  vest  equitable  title, 

1.  The  Federal  courts  cannot  finally  determine 
the  respective  interests  of  claimants  to  poblle 
lands  of  the  United  States  while  the  question 
of  iisning  a  patent  therefor  Is  properly  before 
the  Land  Department  and  not  yet  decided. 

2.  The  Land  Department  has  fall  Jarisdiction 
over  matters  involving  the  ri^bt  of  parties  to 
a  patent  for  public  lands  selected  under  the 
act  of  Congress  of  Jane  4,  1807  (80  Stat,  at 
L  36,  chap.  2,  U.  S.  Comp.  Stat.  1901,  p. 
1541),  in  lieu  of  lands  rellnqaished  in  a  for* 
est  reserratlon. 

8.  Lecal  land  officers  were  given  no  power  to 
decide  npon  the  sufficiency  of  an  application^ 
under  the  act  of  June  4,  1897  (3b  Stat,  at  L. 
86,  chap.  2,  U.  S.  Comp.  Stat.  1001.  p.  1541) » 
for  vacant  public  lands  in  lieu  of  lands  re- 
llnquisbed  In  the  forest  reservation,  by  the  act 
of  1883  (22  Stat.  at'L.  484,  chap.  101,  U.  8. 
C^mp.  Stat.  1901,  p.  1869)  imposing  upon 
them  the  duty  of  furnishing  piats  of  town- 
ships showing  what  lands  went  vacant  and 
what  lands  taken. 

4.  No  equitable  title  to  lands  selected,  under 
the  act  of  June  4,  1897  (SO  Stat,  at  L.  86» 
chap.  2,  U.  S.  Comp.  SUt  1901,  p.  1541),  In 
lieu  of  land  relinquished  in  a  forest  reserva- 
tion, vests  in  the  selector  because  the  local 
land  officers  received,  accepted,  and  filed  his 
deed  of  relinquishment,  abstract 'of  title,  and 
non-mineral  affidavit,  entered  his  selection 
upon  the  official  records,  and  certified  that  it 
was  free  from  conflict,  as  such  action  could 
not  amount  to  a  decision  that  the  statute  had 
been  complied  with,  since  authority  so  to  de> 
cide  was  not  conferred  on  such  officials  by 
that  statute,  and  the  regulations  of  the  Land 
Department  required  all  applications  for 
change  of  entry  or  settlement  to  be  forwarded 
to  the  Commissioner  of  the  General  Land  Of- 
fice "for  consideration,**  together  with  a  re- 
port "as  to  the  status  of  the  tract  applied 
for.** 

[No.  217.] 
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NOTR. — On  injunction  to  restrain  acts  of  ptiV 
lio  officers — see  note  to  Mississippi  v.  Johnsoa* 
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APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Cir- 
cuit to  review  a  decree  which  affirmed  a  de- 
•eree  of  the  Circuit  Court  for  the  Southern 
District  of  California  sustaining  a  demurrer 
to  and  dismissing  a  bill  to  enjoin  interfer- 
<eiice  with  the  possession  of  j^ublic  land  se- 
lected in  lieu  of  land  relinquished  in  a  for- 
est reservation.  Affirmed,  without  preju- 
dice to  future  proceedings. 

See  same  case  below^  60  0.  0.  A.  79,  112 
Fed.  4. 

Statement  by  Mr.  Justice  PeoU&ami 
This  is  an  appeal  from  the  decree  of  the 
circuit  court  of  appeals  for  the  ninth  cir- 
-cuit,  Affirming  the  decree  of  the  circuit  court 
for  the  soiithern  district  of  California,  sus- 
taining the  defendants'  demurrer  to  the  bill 
of   complainant,   and  dismissing  the   same. 
The  questions  arise  under  the  act  of  June 
4,  1897,  making  appropriations  for  the  sun- 
dry civil  expenses  of  the  government,  etc 
30  Stat,  at  L  11,  36,  chap.  2,  U.  S.  Comp. 
Stat.  1901,  pp.  3768,  1641.     The  particular 
portion  of  the  statute  under  which  this  liti- 
^tion  comes  is  set  forth  in  the  margin.f 

The  material  facts  averred  in  the  bill  are 
as  follows:  The  assignor  of  the  complain- 
ant, one  C.  W.  Clarke,  was  on  November  ,16, 
1809,  the  owner  in  fee  simple  absolute  of 
-certain  land  in  a  forest  reservation,  non- 
mineral,  and  covered  by  a  patent  from  the 
ITnitc^  States.  On  December  8,  1899,  there 
were  lands  in  the  particular  township  de- 
scribed in  the  bill  which  for  more  than  a 
year  continuously  theretofore  had  been  sur- 
veyed, unappropriated,  and  vacant  public 
land  of  the  United  States,  open  to  settle- 
ment, returned  and  characterized  upon  the 
oflicial  records  of  the  United  States  as  agri- 
cultural land,  free  and  open  to  settlement 
and  entry  under  the  laws  thereof.  This  land 
did  not  then  contain  any  known  minerals, 
salines,  petroleum,  or  mineral  oils,  nor  had 
any  minerals  or  petroleum  or  other  mineral 
oils  or  mineral  substances  of  any  kind  ever 
been  discovered  within  the  limits  of  such 
land,  which  was  situated  in  the  county  of 
Kern,  within  the  southern  district  of  Cali- 
[303]fomia,  and  within  *the  district  Of  lands  sub- 
ject to  sale  and  disposition  by  the  United 
States  land  office  at  Visalia,  California.  On 
November  16,  1899,  Clarke  relinquished  the 
land  in  the  forest  reservation  to  the  United 
States  by  deed  recorded  in  the  office  of  the 
county  in  which  the  land  was  situated,  and 

t(Page  86.)  That  in  cases  in  which  a  tract 
covered  by  an  unperfected  bona  fide  claim,  or  by 
a  patent.  Is  included  within  the  limits  of  a  pub- 
lic forest  reservation,  the  settler  or  ovner 
thereof  may,  if  he  desires  to  do  so,  relinquish 
the  tract  to  the  government,  and  may  select  in 
lieu  thereof  a  tract  of  vacant  land  open  to  set- 
tlement not  exceeding  in  area  the  tract  cov- 
ered by  his  claim  or  patent ;  and  no  charge  shall 
be  made  in  such  cases  for  making  the  entry  of 
record  or  issuing  the  patent  to  cover  the  tract 
selected :  Provided  further.  That  in  cases  of 
unperfected  claims,  the  requirements  of  the  laws 
respecting  settlement,  residence,  Improvements, 
and  80  forth,  are  compiled  with  on  the  new 
claims,  credit  being  allowed  for  the  time  spent 
«D  the  relinquished  claims. 
aOO  V.  8. 


on  December  8,  1899i,  he  duly  delivered  to 
the  raster  and  receiver  of  the  United 
States  land  office  at  Visalia,  California,  and 
filed  in  that  hind  office  his  deed  to  the 
United  States  indorsed  as  recorded  in  the 
office  where  the  land  was  situated,  together 
with  his  selection  of  the  land  in  lieu  of  the 
land  relinquished;  and  at  the  same  time  he 
filed  with  ihe  register  and  receiver  a  non- 
mineral  affidavit  showing  the  selected  tract 
contained  no  known  minerals,  and  he  also 
delivered  to  and  filed  with  the  register  and 
receiver  an  abstract  of  his  title  to  the  re- 
linquished tract,  duly  certified  as  such  by 
the  recorder  of  the  counly  in  which  the  tract 
was  situate,  which  abstract  showed  him  to 
be  the  owner  of  the  land  by  title  in  fee 
simple  absolute,  free  of  any  lien  or  encum- 
brance at  the  time  of  such  relinquishment 
and  at  the  time  the  deed  to  the  United 
States  was  made,  and  ehowed  that  his  con- 
veyance to  the  United  States  vested  in  the 
government  the  full,  complete,  and  perfect 
title  thereto.  On  the  same  day  (Decemlier 
d,  1899)  the  register  add  receiver  of  the 
United  States  land  office  at  Visalia,  Cali- 
fornia, duly  accepted,  received,  and  filed  the 
deed,  abstract  of  title,  non-mineral  affidavit 
and  the  selection  of  the  land  made  by  Clai  ke, 
and  duly  entered  the  selection  upon  the  of- 
ficial records  of  the  land  office,  and  the  regis- 
ter of  the  land  office  then  certified  that  the 
land  so  selected  by  Clarke  was  free  from 
conflict,  and  that  there  was  no  adverse  fil- 
ing, entry,  or  claim  thereto;  and  Clarke 
thereupon  and  thereby  became  vested,  as 
complainant  averred,  with  the  complete 
equitable  title  to  the  land  so  selected,  and 
was  thereupon  and  thereby  entitled  to  re- 
ceive a  patent  for  the  land  from  the  United 
States  in  pursuance  of  that  selection,  under 
the  terms  and  in  pursuance  of  the  provisions 
of  the  act  of  Congress  above  referred  to. 
Clarke  thereafter  assigned  and  transferred 
to  the  complainant  an  undivided  three-quar- 
ters interest  in  the  land  taken  in  lieu  of 
the  relinquished  land,  and  by  virtue  of  the 
above  selection  thjB  full,  complete,  and  equi- 
table title  to  the  so  ^selected  land  became [304] 
immediately  vested  in  the  complainant's  as- 
signor without  further  act  upon  his  part, 
and  complainant,  by  virtue  of  those  acts 
and  the  assignment  to  it,  is  now  the  com- 
plete and  equitable  owner  of  a  three-quar- 
ters interest  in  the  land,  and  entitled  to  a 
patent  therefor. 

Clarke  did  not  file  any  affidavit  of  non- 
occupancy  of  the  land  selected,  so  far  as  the 
record  shows. 

It  is  then  averred  that  this  claim  of  the 
complainant  is  denied  by  the  defendants, 
who  assert  that  the  land  remained  subject 
to  entry,  exploration,  selection,  and  purchase 
as  mineral  land,  until  a  patent  shall  be 
issued  to  the  complainant's  assignor,  and 
the  complainant  avers  that  the  defendants 
since  the  selection  have  entered  upon  the 
land,  bored  for  and  obtained  petroleum  oil, 
and  are  engaged  in  taking  it  therefrom. 

It  is  also  averred  that  the  right  and  title 
of  the  defendants  are  based  upon  some  one 
or  mere  of  four  certain  pretended  placer 
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Tnining  locations  which  the  bill  describes, 
and  which  cover  the  land  claimed  by  com- 
plainajit,  and  that  the  defendants  assert 
title  to  and  the  ri^ht  to  the  possession  of 
the  land  described  in  those  placer  locations 
from  some  or  all  of  the  locators  thereof ;  but 
complainant  alleges  that  these  placer  loca^ 
tions  are  illegal  ajid  void»  becapse  they  were 
not  based  upon  anjr  discovery,  of  mineral 
within  the  boundaries  thereof,  or  of  petro- 
leimi  oil  within  such  boundaries,  ^ntil  after 
the  land  had  been  selected  by  complainant's 
assignor  Clarke. 

That  after  the  land  had  been  selected  by 
complainant's  assignor,  the  defendants  filed 
in  the  United  States  land  office  at  Visalia, 
California,  a  written  verified  protest  against 
such  selection,  in  which  protest  it  was  al- 
leged that  the  land  selected  by  Clarke  was 
not  subject  to  selection  by  him  under  the 
act  of  June  4,  1897,  above  referred  to,  be- 
cause the  same  was  mineral  land  and  was 
Included  within  the  boundaries  of  a  valid 
placer  mining  location.  The  protest  ask 
that  the  Commissioner  of  the  General  Land 
Office  should  order  a  hearing  to  determine 
the  mineral  character  of  the  land,  and  that 
the  selection  bv  Clarke  be  rejected  and  dis- 
approved; and  the  bill  specifically  avers 
that  such  protest  is  now  pending  before  the 
Commissioner  of  the  Oeneral  Land  Office. 
[805]  *That  the  protest  does  not  show  there  was 
any  known  mine,  or  that  there  were  any 
known  salines,  or  any  known  or  existing  pe- 
troleum wells,  or  known  petroleum  deposits, 
on  any  of  the  land  selected  by  Clarke  at  the 
time  the  land  was  selected,  and  it  is  averred 
that  the  protest,  failing  to  show  such  facts, 
is  insufficient  to  warrant  or  justify  a  hear- 
ing beinfif  ordered  by  the  Land  Department 
to  re-establish  or  redetermine  the  character 
of  the  land,  or  to  change  the  present  classi- 
fication thereof  as  fix^  by  the  former  re- 
port of  the  Surveyor  General  and  the  con- 
firmation thereof  by  the  Land  Department, 
and  that  such  protest  is  insufficient  to  im- 
pair or  afTect  the  validity  of  Clarke's  selec- 
tion of  the  land,*  that  notice  of  such  selec- 
tion by  Clarke 'had  been  given  and  published 
on  the  —  day  of  January,  1900,  and  that  by 
law  only  sixty  days  are  allowed  to  any  per- 
son or  persons  to  file  protests  in  the  local 
land  offices  of  the  United  States  against  any 
selections  under  the  law  of  June  4,  1897, 
and  ^at  the  only  protest  or  adverse  claim 
filed  against  the  selection  was  the  protest  of 
defendants  above  referred  to,  and  that  such 
protest  does  not  state  any  facts  which  im- 
pair or  afi'cct  the  right  of  said  Clarke  or  of 
the  complainant  in  said  selected  land,  nor 
does  it  show  any  grounds  why  a  United 
States  patent  therefor  should  not  issue  to 
Ctarke,  and  that  defendants  are  bound  and 
estopped  by  their  protest  and  the  contents 
thereof  and  the  facts  therein  stated,  and 
that  if  such  facts  be  admitted  they  do  not 
show  that  defendants,  or  uny  of  them,  have 
any  intoreftt  in  the  lands  as  against  Clarke 
or  complainant:  and  it  is  averred  that,  upon 
the  facts  as  pleaded  by  the  protest,  the  Land 
Department  of  the  United  States  cannot  law- 
fully refuse  or  deny  the  issuance  of  a  patent 
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to  Clarke,  and  that  upon  such  facts  he  i» 
entitled  to  the  approval  of  his  selection  by 
the  Jjand  Department  of  the  United  Stati^ 
and  to  the  issuance  of  a  patent  therefor. 

Notwithstanding  oomplaihant  was  the 
complete  and  equitable  owner  of  the  land 
and  entitled  to  the  quiet  and  uninterrupted 
possession  of  the  same,  so  far  as  regarded 
the  three-quarters  interest  therein,  yet  the 
defendants  herein,  except  Clarke,  did,  on  or 
about  February  1,  1890,  and  frequently  since 
then,  by  themselves  and  ^eir  employees,  . 
without  right,  title,  or  claim,  wrongfully  and 
unlawfully,  and  in  disregard  of  the  right 
of  Clarke,  *enter  upon  the  land,  erect  der-[806] 
ricks  and  other  macninery  thereon,  and  pro- 
ceed to  excavate  the  soil  thereof  and  bore 
wells  and  drive  iron  pipes  therein,  seeking 
for  petroleum  oil  and  other  mineral  products 
in  the  land,  for  the  purpose  of  taking  the 
same,  if  found,  to  their  own  use,  and  re- 
moving the  same;  that  thereafter,  and  on 
or  about  the  last  day  of  February,  1900, 
the  defendants  discovered  in  the  wells  petro- 
leum oil  in  profitable  quantities,  and  that 
the  defendants  are  now  wrongfully  and  un- 
lawfully in  poi^session  of  the  premises,  and 
unlawfully  and  continuously  from  day  to 
day  pumping  large  quantities  of  petroleum 
oil*  from  the  wells,  and  are  about  to  and  will,, 
unless  restrained  by  ^o  court,  remove  the 
same  from  the  land  and  sell  and  dispose  of 
and  market  the  same,  and  appropriate  the 
proceeds  thereof  to  their  own  use,  to  com- 
plainant's great  loss  and  damage,  and  will 
continue  so  to  do  to  the  great  waste  and  ir- 
reparable  injury  and  damage  of  said  prop- 
erty and  the  complainant,  unless  restrainei 
therefrom  by  the  court. 

It  was  also  alleged  that  the  defendant 
Clarke  is  the  owner  of  an  undivided  one- 
quarter  interest  in  the  selected  land  de- 
scribed, and  that  complainant  requested  him 
to  join  with  it  in  instituting  and  prosecut- 
ing this  suit,  but  he  refused  to  join  herein^ 
and  therefore  complainant  made  him  a  de> 
fendant  in  order  that  all  the  parties  inter- 
ested in  the  premises  might  be  before  thie 
court  and  their  rights  finally  adjudicated 
by  a  decree  to  be  entered  herein. 

Upon  these  allegations  complainant 
prayed  for  a  writ  of  injunction  restraining^ 
defendants  from  interfering  with  complain- 
ant's entry  upon  the  land,  and  enjoining 
defendants,  other  than  Clarke,  from  exca- 
vating or  digging  upon  the  land  for  the  pur- 
pose of  taking  petroleum  oil  from  the  welle 
thereon  or  from  marketing  or  disposing  of 
the  oil,  until  the  further  order  and  decree 
of  the  court  in  the  premises,  and  that  upon 
final  hearing  the  injunction  should  be  made 
perpetual  t^  an  order  and  decree  of  the 
court. 

It  was  also  prayed  that  complainant 
might  have  the  judgment  of  the  court  that 
the  full  and  cofuplete  equitable  title  to  an 
undivided  three-auarters  interest  in  the 
property  is  vested  in  the  complainant,  and 
an  undivided  one-quarter  interest  in  Clarke, 
and  that  the  adverse  claims  of  defendants 
thereto  should  be  decreed  to  be  wholly  with- 
out right  and  unfounded, and  that* complain- [807) 
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ant  have  judgment  for  the  possession  of  the 
landy  and  that  a  receiver  should  be  appointed 
to  take  possession  of  the  land  and  to  pre- 
serve the  same  and  the  product  thereof  on 
the  premises  until  the  further  order  of  the 
court,  but  not  to  operate  the  wells  thereon 
except  to  the  extent  necessary,  if  at  all,  to 
preserve  the  same  from  deterioration  in 
value,  nor  to  market  or  remove  any  oil  there- 
from. 

Ui>on  the  filing  of  this  bill  the  court 
gratited  an  order  to  show  cause  why  the 
complainant  sboild  not  have  a  preliminary 
injunction  as  asked  for  in  the  bill.  The  de- 
fendants appeared  and  interposed  a  de- 
murrer to  the  bill,  and  upon  the  hearing 
of  the  order  to  show  cause  they  presented 
a  large  number  of  affidavits,  which  in  sub- 
stance averred  that  the  complainant  was 
guilty  of  fraud  and  bad  faith  in  locating 
the  claim,  and  that  such  location  was  a 
fraud  upon  the  statute  imder  which  it  was 
assumed  to  be  made.  Affidavits  in  reply 
were -filed  by  the  complainant. 

The  demuJTer  was  argued  at  the  same 
time  a»  the  argument  was  had  upon  the  re- 
turn of  the  order  to  show  cause,  and  there- 
after on  iSeptember  24,  1900,  an  order  was 
made  by  the  circuit  court  denying  the  ap- 
plication for  a  receiver  and  for  an  injunc- 
tion, and  a  decree  was  also  made  sustaining 
the  defendants'  demurrer  and  dismissing  the 
bill  with  cests,  and  on  September  26,  1900. 
such  decree  was  entered  dismissing  the  bill. 
104  Fed.  20. 

An  appeal  was  taken  from  the  decree  sus- 
taining the  demurrer  and  dismissing  the 
bill,  but  none  from  the  order  denying  the 
application  for  a  receiver  and  for  an  injunc 
tion.  As  the  appeal  to  the  circuit  court  of 
appeals  was  only  from  the  decree  overruling 
the  demurrer  and  dismissing  the  complain- 
ant's bill,  that  court  confm^  its  discussion 
to  the  f.')cts  alleged  in  the  bill. 

After  a  hearing  it  affirmed  the  decree  of 
the  circuit  court  (60  C.  C.  A.  79.  112  Fed. 
4),  and  the  complainant  has  by  appeal 
brought  the  case  here. 

Messrs,  T.  C.  Van  Ness  and  Jefferson 
Ol&andler  argued  the  cause,  and,  with 
Messrs.  John  M,  Thurston,  Shirley  C.  Ward, 
M.  A.  Ballinger,  Horace  F.  Clark,  and  Wil- 
liam  C.  Prentiss,  filed  a  brief  for  appellant: 

The  relinquishment  of  forest  reserve 
lands,  and  the  selection  of  vacant  land  open 
to  settlement,  constitutes  a  "contract  fully 
executed"  upon  the  part  of  the  selector  at 
the  instant  of  the  selection. 

Olive  Land  d  Development  Co.  v.  Olm- 
stead,  103  Fed.  568;  Re  McDonald,  30  Land 
Dec.  124;  Clarke  v.  Northern  P.  R.  Co.  30 
Land  Dec.  145;  Kern  Oil  Co.  v.  Clarke,  30 
Land  Dec.  550. 

When  the  ri^ht  to  a  patent  exists,  the 
full  equitable  title  has  passed  to  the  pur- 
chaser, with  all  the  benefits,  immunities, 
and  burdens  of  ownership,  and  no  third 
party  can  acquire  from  the  government  in- 
terests as  against  him. 

Benson  Min.  d  Smelting  Co.  v.  Alia  Min. 
d  Smelting  Co,  145  U.  S.  428,  36  L,  ed.  762, 
190  U.  S. 


12  Sup.  Ct.  Rep.  877 ;  Simmons  v.  Wagner^ 
101  U.  S.  261,  25  L.  ed.  911;  United  States 
Y,   Hughes,    11   How.   568,    13   L.   ed.   816; 
Stark  V,  Starr,  6  Wall.  414,  18  L.  ed.  928; 
Wirth  V.  Branson,  98  U.  S.  118,  26  L.  ed. 
86;  Carroll  v.  Safford,  3  How.  441,  11  L.  ed. 
671;   Witherspoon  v.  Duncan,  4  Wall.  210, 
18    L.   ed.    339;    Deffehack   v.    Hawke,    115. 
U.  S.  392,  29  L.  ed.  423,  6  Sup.  Ct.  Rep.  95 ; 
Colorado  Coal  d  Iron  Co,  v.  United  States, 
123  U.  S.  307,  31  L.  ed.  182,  8  Sup.  Ct.  Rep. 
131;  Davis  v.  Weibhold,  139  U.  S.  524,  35^ 
L.  ed.  244,  11  Sup.  Ct.  Rep.  628. 

When  the^  purchase  price  has  been  fully 
paid,  or  the  provisions  of  the  statute  for 
the  acquiring  of  title  otherwise  complied 
with,  tne  full  equitable  title  thereby  vests^ 
and  no  subsequent  event  can  impair  such 
title. 

Larriviere  v.  Madegan,  1  Dill.  457,  Fed. 
Cas.  No.  8,096;  Culver  v.  Uthe,  133  U.  S. 
655,  33  L.  ed.  776,  10  Sup.  Ct.  Rep.  415; 
Michigan  Land  d  Lumber  Co,  v.  Rust,  16S- 
U.  S.  594,  42  L.  ed.  593,  18  Sup.  Ct.  Rep. 
208;  Cornelius  v.  Kessel,  128  U.  S.  456,  32" 
L.  ed.  482,  9  Sup.  Ct.  Rep.  122;  Wright  v. 
Roseberry,  121  U.  S.  488,  30  L.  ed.  1038^ 
7  Sup.  Ct.  Rep.  985;  United  States  v.  Iron 
Silver  Min.  Co.  128  U.  8.  673,  32  L.  ed.  671,. 
9  Sup.  Ct.  Rop.  105. 

Equity  will  not  suffer  a  wrong  to  be  with- 
out a  remedy. 

Bispham,  Eq.  6th  ed.  §  37. 

The  conserving  power  of  a  court  of  dian- 
eery  is  not  limited  to  cases  in  which  action 
is  actually  pending,  but  extends  to  cases^ 
wherein  adverse  ri^ts  are  asserted  whether 
action  be  actually  pending  or  not. 

Nantahala  Marble  d  Talc  Co.  v.  Thomas, 
76  Fed.  59;  Thomas  v.  Nantahala  Marble  d 
Talc  Co,  7  C.  C.  A.  330,  8  U.  S.  App.  429,. 
58  Fed.  485;  Northern  P.  R,  Co.  v.  Hnssey, 
9  C.  C.  A.  463,  15  U.  S.  App.  391,  61  Fed. 
231;  Lanier  v.  Alison,  31  Fed.  100;  North- 
ern /*.  R.  Co.  V.  Sodcrberg,  86  Fed.  49; 
Johnson  v.  Hughes,  58  N.  J.  Eq.  406,  43  Atl. 
901 ;  Wood  V.  Murray,  85  Iowa,  505,  52  N. 
W.  356;  Olive  Land  d  Development  Co.  v. 
Olmstead,  103  Fed.  568;  West  Coast  Im- 
prov.  Co.  V.  Winsor,  8  Wash.  490,  36  Pac 
441;  Cox  V.  OaiTCtt,  7  Okla.  375,  54  Pac. 
546 ;  Calhoun  v.  McComack,  7  Okla.  347,  54 
Pac.  493;  Boyd  v.  Desrozier,  20  Mont.  444,, 
52  Pac.  53;  Eriiardt  v.  Boaro,  113  U.  S.  538. 
28  L.  ed.  1117,  5  Sup.  Ct.  Rep.  565;  Bus- 
kirk  V.  King,  18  C.  C.  A.  418,  25  U.  S.  App.. 
607,  72  Fed.  22;  Wood  v.  Brawton,  54  Fed. 
1005;  Toledo,  A.  A.  d  N.  M,  R,  Co,  v.  Penn- 
sylvania Co.  19  L.  R.  A.  395,  6  Inters.  Com. 
Rep.  545,  54  Fed.  746;  Union  Mill  d  Min. 
Co,  V.  Warren,  82  Fed.  522;  Walker  v.  Em- 
erson,  89  Cal.  456,  26  Pac.  968;  Richards 
V.  Dou^r,  64  Cal.  62,  28  Pac.  113;  More  v. 
Massini,  32  Cal.  590;  Kittle  v.  Pfeiffer,  22^ 
Cal.  485;  Potrtet-  v.  Fetter,  20  Kan.  47; 
Hall  V.  Equator  Min,  d  Smelting  Co,  Fed. 
Cas.  No.  5,931. 

No  remedy  exists  at  law  for  the  wrongs- 
complained  of. 

Carter  v.  R-iddy,  166  U.  S.  493,  41  L.  ed.^ 
1090,  17  Sup.  Ct  Rep.  640. 
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The  necessity  for  equitable  interfer^ioe  is 
therefore  dear. 

Toledo,  A,  A,  d  N,  U.  R.  Co,  ▼.  PennayU 
vania  Co.  19  L.  R.  A.  395,  5  Inters.  Coin. 
Hep.  545,  54  Fed.  746;  Waterloo  Min.  Co. 
T.  Doe,  27  C.  C.  A.  50,  48  U.  S.  App.  411, 
S2  Fed.  45. 

In  the  exercise  of  its  jurisdiction  to  con- 
serve property  until  legal  title  can  he  ascer- 
tained a  court  of  equity  must  examine  the 
facts  and  law  of  complainant's  case  and  in- 
terpret Uie  law  upon  which  the  rights  as- 
serted depend. 

Oormley  v.  Clark,  134  U.  S.  338,  33  L.  ed. 
909,  10  Sup.  Ct.  Rep.  554;  Hunt  v.  Steese, 
75  Cal.  620,  17  Pac  920;  Heaa  v.  Winder, 
34  Cal.  270;  Porter  v.  Jennings,  89  Cal. 
440,  26  Pac.  965;  BuUard  v.  Kempff,  119 
€al.  9,  60  Pac.  780. 

The  complainant  must  make  a  prima  fade 
«ase,  not  a  clear  and  oondusive  one. 

Buskirk  v.  King,  18  C.  C.  A.  418,  25  U.  8. 
App.  607,  72  Fed.  22;  Hall  v.  Equator  Min. 
4i  Smelting  Co,  Fed.  Cas.  No.  5,931. 

It  is  the  act  of  the  party  in  full  compli- 
^mce  with  the  act  of  Congress,  and  not  the 
act  of  the  land  officers,  that  passes  the 
equitable  title. 

Benson  Min,  d  Smelting  Co,  v,  Alta  Min, 
4t  Smelting  Co,  145  U.  S.  428,  36  L.  ed.  762, 
12  Sup.  CL  Rep.  877;  Simmons  v.  Wagner, 
101  XL  S.  261,  25  L.  ed.  910;  United  States 
V.  Hughes,  11  How.  568,  13  L.  ed.  816; 
Stark  Y,  Starr,  6  Wall.  414,  18  L.  ed.  928; 
Wirth  V.  Branson,  98  U.  S.  118,  25  L.  ed. 
86;  Carroll  v.  Safford,  3  How.  441,  11  L.  ed. 
671;  Witherspoon  v.  Duncan,  4  Wall.  210, 
18  L.  ed.  339;  Deffeback  v.  Hawke,  115  U.  S. 
392,  29  L.  ed.  423,  6  Sup.  Ct.  Rep.  95;  Col- 
orado Coal  d  Iron  Co,  v.  United  States,  123 
U.  S.  307,  31  L.  ed.  182,  8  Sup.  Ct.  Rep.  131; 
Davis  V.  Weihhold,  139  U.  S.  524,  35  L.  ed. 
244,  11  Sup.  Ct.  Rep.  628;  Re  McDonald, 
30  Land  Dec.  124;  Clarke  v.  Vorthem  P,  R, 
<jO.  30  Land  Dec  145 ;  Hussman  v.  Durham, 
166  U.  S.  144,  41  L.  ed.  664,  17  Sup.  Ct. 
Rep.  253;  Carter  v.  Ruddy,  166  U.  S.  495, 
41  L.  ed.  1091,  17  Sup.  Ct  Rep.  640. 

Departmental  approval  is  not  only  not  a 
prerequisite  to  the  vesting  of  equitable  title, 
but  equitable  title  frequently  vests  in  the 
very  face  of  departmental  disapproval. 

Ard  V.  Brandon,  156  U.  S.  537,  39  L.  ed. 
^24,  15  Sup.  Ct.  Rep.  406;  Cunningham  v. 
Ashley,  14  How.  377,  14  L.  ed.  462;  Sam- 
son V.  Smiley,  13  Wall.  91,  20  L.  ed.  489; 
Duluth  d  Iron  Range  R,  Co,  v.  Roy,  173 
U.  S.  587,  43  L.  ed.  820,  19  Sup.  Ct.  Rep. 
549;  Morrison  v.  Stalmakcr,  104  U.  S.  213, 
^6  L.  ed.  741 ;  Nelson  v.  Northern  P,  R,  Co. 
188  U.  S.  108,  ante,  406,  23  Sup.  Ct.  Rep. 
302. 

Continuing  jurisdiction  in  the  department, 
to  inquire  as  to  whether  or  not  equitable 
title  nas  vested,  is  not  incompatible  with 
such  title  having  in  fact  vestea. 

Michigan  Land  d  Lumber  Co,  v.  Rust, 
168  U.  S.  694,  42  L.  ed.  593,  18  Sup.  a. 
Rep.  208;  Cornelius  v.  Kessel,  128  U.  S. 
456,  32  L.  ed.  482,  9  Sup.  Ct.  Rep.  122; 
Wright  v.  Roseberry,  121  tJ.  S.  488,  30  L. 
ed.  1039,  7  Sup.  Ct.  Rep.  985;  Guaranty 
1068 


Sav.  Bank  v.  Bladow,  176  U.  &  448,  44 
L.  ed.  540,  20  Sup.  Ct  Rep.  425. 

Equitable  title  veais  a£  the  date  of  selee- 
tion,  under  the  act  of  June  4,  1897,  whether 
the  sdector's  rdmquishment  of  his  forest 
reserve  land  be  cont^nporaneous  with  hia 
sdection, — ^as  the  act  of  Congress  contem- 
plates,— or  prior  thereto,  as  nutde  necessaiy 
by  Land  Office  regulations. 

Olive  Land  d  Development  Co.  ▼.  Olnt- 
stead,  103  Fed.  568. 

The  term  "final  entry,"  as  distinguished 
from  "original  entry,"  is  only  applicable 
where  title  is  acquired  by  progressive  steps; 
and  has  no  application  where  the  originaJ 
entry  operates  as  an  immediate  consum- 
mated purchase. 

Larrxviern  v.  Madegan,  1  Dill.  457,  Fed. 
Cas.  No.  8,096;  French  v.  Spencer,  62  U.  S. 
228,  16  L.  ed.  97 ;  Culver  v.  Uthe,  133  U.  B. 
656,  33  L.  ed.  776,  10  Sup.  Ct  Rep.  415. 

A  third  person,  who  is  a  mere  trespasser, 
cannot  upon  demurrer  invoke  the  weakness 
of  an  entry  or  selection  of  public  land  mads 
by  another,  nor  can  a  third  person  call  upon 
that  other  to  establish  or  defend  his  selec- 
tion. 

Northern  P,  R,  Co,  ▼.  Sanders,  166  U.  S. 
631,  41  L.  ed.  1143,  17  Sup.  a.  Rep.  671; 
Siouw  City  d  I,  F,  Town  Lot  d  Land  Co.  t. 
Oriffey,  143  U.  S.  32,  36  L.  ed.  64,  12  Sup. 
Ct.  Rep.  362;  Re  Bergen,  30  Land  Dec.  266. 

The  defendants,  as  mere  protestants,  havs 
no  standing  in  court  to  argue  against  the 
strength  of  complainant's  title. 

Wight  V.  Dubois,  21  Fed.  694. 

The  government  may  waive  as  against 
itsdf  any  irregularity  in  the  proceedings  of 
complainant's  grantor,  and,  if  there  was 
any,  did  so  by  accepting  his  selections  and 
certifying  to  the  same. 

Barnard  v.  Ashley,  18  How.  43,  15  L.  ed. 
285. 

The  belief  of  a  nonmineral  claimant  as  to 
the  mineral  character  of  land  does  not  affect 
the  right  of  such  claimant  to  make  entry  of 
the  land. 

Iron  Sillier  Min,  Co,  v.  Reynolds,  124  U. 
S.  374,  31  L.  ed.  466,  8  Sup.  Ct  Rep.  598; 
Sullivan  v.  Iron  Silver  Min.  Co,  143  U.  8. 
431,  36  L.  ed.  214,  12  Sup.  Ct  Rep.  565; 
Colorado  Coal  d  I,  Co.  v.  United  States,  12S 
U.  S.  307,  31  L.  ed.  182,  8  Sup.  Ct  Rep. 
131;  Deffeback  v.  Hawke,  115  U.  S.  399, 
29  L.  ed.  425,  6  Sup.  Ct  Rep.  95;  Davis  t. 
Weibbold,  139  U.  S.  507,  35  L.  ed.  238,  11 
Sup.  Ct  Rep.  628;  Olive  Land  d  Develop- 
ment Co.  V.  Olmstead,  103  Fed.  578. 

Mr,  Jolin  S.  Chapman  argued  the  cause, 
and,  with  Mr,  Frank  H,  Short,  filed  a  brief 
for  appellees: 

A  bill  in  equity  to  quiet  a  title  cannot  bs 
maintained  in  the  Federal  courts  sitting  as 
courts  of  equity,  by  a  party  out  of  posses- 
sion and  against  the  parties  in  possession. 

Northern  P,  R,  Co.  v.  Amacker,  1  C.  C.  A. 
345,  7  U.  S.  App.  33,  49  Fed.  529;  Wehr- 
man  v.  Conklin,  155  U.  S.  314,  39  L.  ed. 
167,  16  Sup.  Ct  Rep.  129;  Whitehead  v. 
Shattuck,  138  U.  S.  146,  34  L.  ed.  873,  11 
Sup.  Ct.  Rep.  276;  Frost  v.  Spitley,  121 
U.  S.  656,  30  L.  ed.  1012,  7  Sup.  Ct  Rep. 
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1129;  Savage  ▼.  Woraham,  104  Fed.  18; 
Southern  P,  R,  Co,  v.  Ooodrich,  67  Fed. 
879. 

To  such  a  suit  aa  is  here  brought,  it  is 
necessary  that  the  complainant  should  have 
Ji  legal  title,  as  well  as  be  in  possession. 

Harland  v.  Bankers*  d  M,  Teleg,  Co,  32 
Pe<L  305;  Kennedy  v.  Elliott,  85  Fed.  832; 
Morrison  ▼.  Marker,  93  Fed.  692. 

\  bill  to  quiet  the  title  to  a  portion  of 
che  public  lands  of  the  United  States  can- 
not be  maintained  where  it  appears  upon 
the  face  of  the  bill  that  a  controversy  is 
pending  as  to  the  rights  of  the  parties  in 
«uch  lands  before  the  Land  Department  of 
the  United  States. 

Bioum  City  d  8t,  P,  R,  Co,  ▼.  United 
States,  34  Fed.  835;  Oaines  ▼.  Thompson, 
7  Wall.  347,  19  L.  ed.  62;  Sloan  ▼.  United 
States,  96  Fed.  193;  Ferry  ▼.  Street,  4  Utah, 
521,  7  Pac.  712,  11  Pac.  671;  Brandt  v, 
Wheaton,  52  Cal.  430;  Forbes  v.  Drisooll, 
4  Dak.  336,  31  N.  W.  633;  Marquez  ▼.  Fris- 
hie,  101  U.  S.  473,  25  L.  ed.  800. 

The  administration  of  these  laws  is  under 
the  jurisdiction  of  the  Land  Department: 
it  has  the  power  to  prescribe  reasonable  reg- 
ulations not  inconsistent  with  law  for  the 
purpose  of  discharging  the  duties  imposed 
upon  it,  and  exercising  the  powers  with 
which  it  is  clothed. 

Knight  v.  United  Land  Asso,  142  U.  S. 
161,  35  L.  ed.  974,  12  Sup.  Ct.  Rep.  258; 
United  States  v.  Winona  d  St.  P,  R,  Co. 
15  C.  C.  A.  96,  32  U.  S.  App.  272,  67  Fed. 
948;  Chapman  v.  Quinn,  56  Cal.  266;  Poppe 
r.  Atheam,  42  Cal.  607;  Oermania  Iron  Co, 
T.  James,  32  C.  C.  A.  348,  61  U.  S.  App.  1, 
S9  Fed.  811;  Hoover  v.  Sailing,  102  Fed. 
716;  James  v.  Germania  Iron  Co.  46  C.  C.  A. 
476,  107  Fed.  597;  King  v.  Mc Andrews,  50 
C.  C.  A.  20,  111  Fed.  860;  Barden  v.  North- 
ern P.  R.  Co.  154  U.  S.  288,  38  L.  ed.  992, 
14  Sup.  Ot.  Rep.  1030;  Northern  P.  R.  Co. 
V.  Cannon,  4  C.  C.  A.  303,  7  U.  S.  App.  507, 
54  Fed.  252;  Steel  v.  St.  Louis  Smelting  d 
Ref.  Co.  106  U.  S.  447,  27  L.  ed.  226,  1  Sup. 
Ct.  Rep.  389. 

And  not  only  has  the  Land  Department 
jurisdiction  over  these  matters,  but  that 
jurisdiction  continues  until  the  patent  is 
issued,  or  until  that  stage  is  reached  which, 
in  law,  is  the  legal  equivalent  of  a  patent. 

Michigan  Land  d  Lumber  Co.  v.  Rust, 
168  U.  S.  589,  42  L.  ed.  591,  18  Sup.  Ct.  Rep. 
208 ;  Knight  v.  United  Land  Asso.  142  U.  S. 
161,  35  L.  ed.  974,  12  Sup.  Ct.  Rep.  258; 
Diller  v.  Bavoley,  26  C.  C.  A.  514,  48  U.  S. 
App.  402,  81  Fed.  651;  Hawley  v.  Diller, 
178  U.  S.  476,  44  L.  ed.  1157,  20  Sup.  Gt. 
Rep.  986. 

Where  an  act  for  the  disposition  of  the 
public  lands  is  passed,  unless  the  adminis- 
tration of  it  is  committed  to  some  other 
specially  enumerated  tribunal,  it  comes 
within  the  scope  of  the  jurisdiction  of  the 
Land  Department. 

Catholic  Bishop  v.  Qibbun,  158  U.  8.  155. 
39  L.  ed.  931,  15  Sup.  Ct.  Rep.  779. 

The  selection  is  not  made  until  it  is  ap- 
proved. 

Chicago,  M,  d  St.  P.  R.  Co.  v.  Sioum  City 
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d  St.  P.  R.  Co.  117  U.  S.  406,  29  L.  ed.  928, 
6  Sup.  Ct.  Rep.  790;  Wisconsin  C.  R.  Co, 
V.  Price  County,  133  U.  S.  496,  33  L.  ed. 
687,  10  Sup.  Ct.  Rep.  341. 

Subsequent  to  the  commencement  of  these 
suits,  the  controversies  which  were  at  the 
time  of  the  commencement  pending  in  the 
Land  Department  were  deciaed  by  the  De- 
partment, and  the  selections  were  rejected. 

Kern  Oil  Co,  v.  Clarke,  30  Land  Dec.  560 ; 
Cray  Eagle  Oil  Co,  v.  Clarke,  30  Land  Dec. 
570. 

No  right  vests  by  the  mere  presentation 
of  the  application  or  selection,  or  by  any 
other  act  of  the  applicant. 

Frishie  v.  Whitney,  76  U.  8.  187,  19  L.  ed. 
668;  The  Yosemite  Valley  Case,  82  U.  S. 
77,  sub  nom.  Hutchings  v.  Low,  21  L.  ed. 
82;  Wirth  v.  Branson,  98  U.  S.  118,  26 
L.  ed.  86;  Campbell  v.  Wade,  132  U.  S.  34, 
33  L.  ed.  240,  10  Sup.  Ct.  Rep.  9. 

No'  construction  can  be  placed  upon  the 
forest  lien  law  which  will  take  cases  arisins 
under  it  out  of  the  ordinary  jurisdiction  of 
the  Land  Department. 

Orchard  v.  Alexander,  157  U.  S.  872,  39 
L.  ed.  737,  15  Sup.  Ct.  Rep.  635;  Michigan 
Land  d  Lumber  Co.  v.  Rmt,  168  U.  8.  689, 
42  L.  ed.  591,  18  Sup.  Ct.  Rep.  208;  Diller 
V.  Hawley,  26  C.  C.  A.  514,  48  U.  S.  App. 
462,  81  Fed.  661;  Hawley  v.  Diller,  178 
U.  S.  476,  44  L.  ed.  1157,  20  Sup.  Ct.  Re^. 
986. 

Until  there  is  the  judgment  of  the  Land 
Department  that  the  lands  are  of  the  char- 
acter sought  to  be  purchased  or  selected,  no 
title  vests. 

Re  Abercrombie,  6  Land  Dec.  393;  Spratt 
V.  Edwards,  15  Land  Dec.  290;  Stinchfield 
V.  Pierce,  19  Land  Dec.  12;  Zadig  v.  Central 
P.  R.  Co.  20  Land  Dec.  26;  Barnstetter  v. 
Central  P.  R.  Co,  21  Land  Dec.  464;  Walker 
▼.  Southern  P,  R,  Co,  24  Land  Dec.  172; 
SwanK'  v.  California,  27  Land  Dec.  411; 
McQuiddy  v.  California,  29  Land  Dec.  181; 
Re  Harrell,  29  Land  Dec.  553;  Harnish  v. 
Wallace,  13  Land  Dec.  108;  Re  Placer,  13 
Land  Dec.  86;  Jones  v.  Driver,  15  Land  Dec. 
514;  Rea  v.  Stephenson,  15  Land  Dec.  37; 
Re  Laney,  9  Laind  Dec.  83;  Re  Plymouth 
Lode,  12  Land  Dec.  513;  Deffeback  v. 
Hawke,  115  U.  S.  392,  29  L.  ed.  423,  6  Sup. 
Ct.  Rc^.  95;  Sparks  v.  Pierce,  115  U.  S.  411, 
29  L.  ed.  429,  6  Sup.  Ct.  Rep.  102;  Davis 
V.  Weibbold,  139  U.  S.  516,  35  L.  ed.  241, 
11  Sup.  Ct.  Rep.  028;  Ne\o  Dunderberg  Min, 
Co,  V.  Old,  25  C.  C.  A.  116,  49  U.  S.  App. 
201,  79  Fed.  598;  Northern  P.  R.  Co.  r. 
Cannon,  4  C.  C.  A.  303,  7  U.  S.  App.  507, 
54  Fed.  252. 

Lands  already  occupied  by  others  are  not 
"vacant." 

Shaw  V.  Kellogg,  170  U.  S.  312,  42  L.  ed. 
1050.  18  Sup.  Ct.  Rep.  032. 

Lands  in  the  occupancy  of  one  person  are 
not  open  to  be  taken  under  any  of  the  vari- 
ous laws  of  the  United  States. 

Atherton  v.  Fowler,  96  U.  S.  513,  24  L. 
ed.  732;  Cosmos  Explor.  Co.  v.  Cray  Eagle 
Oil  Co.  50  C.  C.  A.  79.  112  Fed.  4;  Basey 
v.  CaVagher,  20  Wall.  670,  22  L.  ed.  452. 

When  a  mining  location  haa  been  made, 
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the  party  acquires  right  of  exclusive  posses- 
ftion,  and  the  interest  which  thus  vests  re- 
moves the  land  from  the  public  domain, 
and  the  United  States  has  no  authority  to 
dispose  of  it. 

Forbes  v.  Oracey,  94  U.  S.  762,  24  L,  ed. 
313;  Belk  r.  Meagher,  104  U.  S.  279,  26 
L.  ed.  735;  Noyes  v.  Mantle,  127  U.  S.  348, 
32  L.  ed.  168,  8  Sup.  Ct.  Rep.  1132. 

To  issue  a  patent  to  one  person  for  lands 
to  which  another  has,  or  may  have,  rights 
under  the  laws  of  the  United  States,  with- 
out any  notice  or  any  opportunity  to  be 
heerd  in  defense  of  those  rights,  is  in  viola- 
tion of  the  Constitution,  and  this  has  been 
applied  as  well  to  the  action  of  the  Land 
Department  as  to  the  courts. 

Cornelius  v.  Kessel,  128  U.  S.  456,  32  L. 
•d.  482,  9  Sup.  Ct.  Rep.  122;  Orchard  v. 
AUwander,  157  U.  S.  372,  39  L.  ed.  737, 
15  Sup.  Ct.  Rep.  635. 

One  who  has  acquired  any  righteT  under 
the  homestead  law  is  as  against  all  persons 
except  the  United  States  government  at 
least,  entitled  to  protection  of  that  right. 

Sturr  V.  Beck,  133  U.  S.  541,  33  L.  ed. 
761,  10  Sup.  Ct.  Rep.  350;  Diller  v.  Hawley, 
26  C.  C.  A.  514,  48  U.  S,  App.  462,  81  Fed. 
653;  HawUy  v.  Diller,  178  U.  S.  476,  44 
L.  ed.  1157,  20  Sup.  Ct  Rep.  986. 

There  is  no  delivery  of  the  deeds  until 
they  are  accepted,  and  the  mere  passing  of 
the  instruments  to  the  hands  of  the  grantee 
does  not  amount  to  a  delivery.  '  The  grantee 
has  the  right  to  examine  it,  and  to  reject  it 
if  it  is  not  proper.  And,  moreover,  he.  has 
a  reisonable  time  in  which  to  determine 
whether  it  is  acceptable  or  not. 

Harris  v.  Harris,  59  Cal.  620;  Tiedeman, 
Real  Prop.  §  812;  3  Washb.  Real  Prop. 
p.  354,  8  28;  Los  Angeles  Immigration  d 
Land  Co-op.  Asso,  v.  Phillips,  56  Cal.  539; 
Ryan  v.  United  States,  136  U.  S.  68,  34 
L.  ed.  447,  10  Sup.  Ct.  Rep.  913. 

If  the  lands  are  mineral,  they  are  not 
subject  to  selection.  And  until  there  has 
been  an  official  determination  that  they 
come  within  the  class  of  lands  subject  to 
selection,  the  question  of  mineral  or  non- 
mineral  is  not  precluded. 

Harden  v.  Northern  P.  R,  Co.  154  U.  S. 
288.  38  L.  ed.  992,  14  Sup.  Ct.  Rep.  1030. 

This  court  takes  judicial  notice  of  the 
regulations  of  the  Land  Department. 

Caha  V.  United  States,  152  U.  S.  211,  38 
L.  ed.  415,  14  Sup.  Ct  Rep.  513. 

The  power  to  make  regulations  binding 
upon  courts,  if  th^  are  reasonable  and  con- 
sistent with  law,  has  been  affirmed  by  the 
courts  in  many  different  cases. 

Chapman  v.  Quinn,  56  Cal.  266 ;  Poppe  ▼. 
Athearn,  42  Cal.  607;  Oermania  Iron  Co,  v. 
James,  32  C.  C.  A.  348,  61  U.  S.  App.  1,  89 
Fed.  811;  Hoover  v.  Sailing,  102  Fed.  716; 
Catholic  Bishop  v.  Gibbon,  158  U.  S.  156, 
89  L.  ed.  931,  15  Sup.  Ct.  Rep.  779. 

In  pleading  a  right  given  by  a  statute  and 
dependent  upon  the  existence  of  particular 
facts,  the  pleader  must  state  the  facts  upon 
which  that  right  or  privilege  depends. 

Dye  V.  Dye,  11  Cal.  163;  Himmelman  v. 
Danos,  35  Cal.  441;  Rhoda  v.  Alameda  Co. 
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52  Cal.  350;  San  lAtis  Obispo  County  t. 
drioks,  71  Cal.  242,  11  Pac.  682;  Perine  r. 
Forbush,  97  Cal.  309,  32  Pac  226;  LitiU 
York  Gold-Washing  d  Water  Co.  ▼.  KeyeM^ 
96  U.  S.  199,  24  L.  ed.  656. 

Mr.  Justice  Peckham,  after  making  the 
foregoing  statement  of  facts,  delivered  the 
opinion  of  the  court: 

An  examination  of  the  complainant's  bill 
shows  that  it  does  not  ask  for  an  injunction 
until  the  decision  of  the  Land  Department 
upon  the  matters  pending  therein.  The  com- 
plainant ignores  those  proceedings  so  far 
as  to  claim  now  the  final  adjudication  bj 
the  court,  based  upon  its  alleged  eoui table 
title  to  a  three-quarters  interest  in  tne  land 
selected,  and  it  avers  that  the  Land  Depart- 
ment cannot  lawfully  refuse  or  deny  the  is- 
suance of  a  patent  to  Clarke.  It  avers  that 
the  protest  filed  by  defendants  is  insufficient 
to  impair  or  affect  the  validity  of  the  selec- 
tion of  land  made  by  complainant's  assignor. 
The  court  is,  therefore,  called  upon  in  ad- 
vance of  and  without  reference  to  the  action 
of  the  Land  Department,  to  determine  com- 
plainant's right  and  title  to  the  three-quar- 
ters interest  in  the  selected  land,  and  a  final 
decree  is  asked  determining  the  interest  of 
the  parties  in  this  land,  while  the  question 
in  relation  to  the  title  is  still  properly  be- 
fore the  Land  Department,  and  not  yet  de- 
cided. This  we  cannot  do.  Marquez  v.  Frta- 
bie,  101  U.  8.  473,  25  L.  ed.  800;  United 
States  V.  Schurz,  102  U.  S.  378,  395,  2ft 
L.  ed.  167,  171.  If  the  Land  Department 
has  any  jurisdiction  over  the  subject-matter^ 
the  (question  as  to  the  sufficiency  of  the  pro- 
test IS  one  for  the  decision  of  that  depart- 
ment, and  its  right  to  decide  thereon  is  not 
taken  from  it  by  the  averment  of  a  legal 
conclusion  contained  in  the  complainant'a 
bill  that  the  department  has  no  legal  right 
to  decide  otherwise  than  in  favor  of  the  com- 
plainant upon  the  facts  before  it.  But,  as- 
fiuming  that  the  question  of  issuing  a  patent 
is  still  and  properly  before  the  Land  De- 
partment, the  complainant  avers  that  it  ha» 
an  equitable  title  to  the  land  which  will  be 
protwted  by  the  court.  Whether  complain- 
ant has  a  full,  complete,  and  equitable  title 
to  the  land  is  a  question  depending  npon 
considerations  hereinafter  stated. 

There  can  be,  as  we  think,  no  doubt  that 
the  general  administration  of  the  forest  re- 
serve act,  and  also  the  determination*of  the [309] 
various  questions  which  may  arise  there- 
under before  the  issuing  of  an^  patent  for 
the  selected  lands,  are  vested  in  the  Land 
Department.  The  statute  of  1$97  does  not 
in  terms  refer  any  question  that  might  arise 
under  it  to  that  department,  but  the  sub- 
ject-matter of  that  act  relates  to  the  relin- 
quishment of  land  in  the  various  forest  rev 
ervations,  to  the  United  States,  and  to  the 
selection  of  lands  in  lieu  thereof,  from  the 
public  lands  of  the  United  States,  and  the 
administration  of  the  act  is  to  be  governed 
by  the  general  system  adopted  by  the  United 
States  for  the  administration  of  the  lawa 
regarding  its  public  lands.  Unless  taken 
away  by  some  affirmative  provision  of  law, 
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the  Land  Department  has  jurisdiction  over 
the  subject.  Catholic  Bishop  v.  Oihhon,  158 
U.  S.  155,  166,  167,  39  L.  ed.  931,  936,  15 
Sup.  Ct.  Rep.  779.  There  is  no  such  law,  and 
nve  must  hold  that  the  Land  Department  has 
f  lUl  jurisdiction  over  matters  involving  the 
right  of  parties  to  a  patent  for  lands  se- 
lected under  that  act  m  lieu  of  lands  re- 
llnquished  in  a  forest  reservation.  By  vir- 
tue of  that  jurisdiction  the  General  Land 
Department  nas  power  to  review  and  set 
ofiide  (though  not  arbitrarily)  the  decisions 
of  local  ofTicers  relating  to  those  questions, 
where  such  officers  have  power  to  make  those 
decisions  in  the  first  instance.  Orchard  v. 
Alexander,  167  U.  S.  372,  39  L.  ed.  737,  15 
Sup.  Ct.  Rep.  635;  Guaranty  Sav.  Bank  v. 
Bladow,  176  U.  S.  448.  451,  44  L.  ed.  540, 
IW2,  20  Sup.  Ct.  Rep.  425;  Han  ley  v.  Diller, 
178  U.  S.  476,  490,  44  L.  ed.  1157,  1162,  20 
Sup.  Ct.  Rep.  986. 

The  Land  Depai-tment  also  has  power  to 
adopt,  and  did  adopt,  rules  and  regulations 
for  the  administration  of  the  forest  reserve 
act.  The  power  existed  by  virtue  of  the  pro- 
visions of  the  Revised  Statutes,  S§  441,  453, 
and  2478  (U.  S.  Comp.  Stat.  1901,  pp.  252, 
2.*>7,  1586).  Courts  will  take  judicial  no- 
tice of  rules  and  regulations  made  by  the 
Land  Department  regarding  the  sale  or  ex- 
change of  public  land.  Caha  v.  United 
Htatea,  152  U.  S.  211,  221,  38  L.  ed.  415,  14 
8up.  Ct.  Rep.  513.  The  rules  and  regula- 
tions promiiigated  by  that  department  for 
the  purpose  of  carrying  out  the  provisions 
of  the  act  of  June  4,  1S97,  arc  found  in  24 
Land  Dec.  589,  592,  and  we  think  the  rules 
set  forth  below  are  reasonable  and  entitled 
to  respect  and  obedience  as  valid  rules  and 
regulations. 

Among  the  rules  it  is  provided: 

^16.  Where  final  certificate  or  patent  has 
issued,  it  ^^i\\  be  necessary  for  the  entryman 
^810]or  owner  thereunder  to  execute  a  'quitclaim 
deed  to  the  United  States,  have  the  same  re- 
corded on  the  county  records,  and  furnish 
an  abstract  of  title,  duly  authenticated, 
showing  chain  of  title  from  the  government 
hack  again  to  the  United  States.  The  ab- 
stract of  title  should  accompany  the  appli- 
cation for  change  of  entry,  which  must  be 
filed  as  required  by  paragraph  15,  without 
the  affidavit  therein  called  for. 

"  IS.  All  applio^itions  for  change  of  entry 
or  settlement  must  be  forwarded  by  the  lo- 
cal officers  to  the  Commissioner  of  the  (Jen- 
era  1  Land  Office  for  consideration^  together 
with  report  as  to  the  status  of  the  tract  ap- 
plied for." 

Tlie  "consideration,"  mentioned  in  rule 
18,  is  clearly  not  of  the  character  of  a  re- 
view of  a  decision  already  made  by  the  local 
land  officers,  but  is  in  the  nature  of  an  origi- 
nal consideration  of  the  subject  by  the  Gen-* 
eral  Land  Office,  to  which  office  the  final  de- 
cision belongs.  The  applications  are  to  be 
forwarded,  not  a  decision  by  the  local  land 
office,  together  with  a  report  (not  a  deci- 
sion) as  to  the  status  of  the  land.  This 
rule  makes  it  the  duty  of  the  local  land 
ofiicers  merely  to  forward  the  various  appli- 
cations to  the  General  t^nd  Office.  \na  at 
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original  decision  is  to  be  made  by  the  latter 
office  upon  the  papers  transmitted  to  it. 

It  will  be  noticed-  that  the  bill  in  this 
case  alleges  the  proceeding  before  the  local 
land  officers,  and  also  that  defendants  filed 
a  protest,  and  that  the  questions  raised 
thereby  are  still  before  the  Land  Depart- 
ment and  not  yet  decided.  The  complete 
equitable  title  of  the  complainant  is  not, 
therefore,  made  out,  and  cannot  exist  until 
a  favorable  decision  by  that  department  has 
been  made  regarding  the  sufficiency  of  com- 
plainant's proof  of  his  right  to  the  selected 
land.  That  question  the  department  is 
competent,  and  it  is  its  duty,  to  decide.  It 
may  be  that  when  the  decision  of  the  Land 
Department  is  made,  if  it  be  favorable  to 
the  applicant,  the  complete  equitable  title 
claimed  will  accrue  from  the  time  the  selec- 
tion of  the  lands  was  made  in  the  local  land 
office,  and  when  the  patent  subsequently  is- 
sues the  legal  title  will  vest  from  tlie  time 
of  selection.  But  before  any  decision  is 
made  how  can  there  be  an  equitable  title? 

We  do  not  think  that  by  the  act  of  1883 
(22  Stat,  at  L.  484,  chap.  101,  U.  S.  Comp. 
Stat.  1901,  p.  1369), the  Mocal  land  officers[ail] 
were  given  any  power  to  decide  upon  the 
sufficiency  of  the  application  in  such  a  case 
as  this.  That  act  simply  imposed  upon  them 
the  duty  of  furnishing  plats  of  townships 
showing  what  lands  were  vacant  and  what 
lands  taken.  It  obviously  referred  to  the 
lands  that  appeared  vacant  or  appeared  to^ 
have  been  taken  on  the  records  of  their 
office.  It  did  not  assume  to  provide  tha.t 
no  other  lands  could  be  taken  than  such  a» 
appeared  so  to  be  on  those  records. 

The  ground  upon  which  complainant  in- 
sists that  it  is  the  e<^uitable  owner  of  the 
land  selected  is  that  it  has  relinquished  a 
title  in  fee  in  a  forest  reservation,  arid  ha9 
selected  in  lieu  thereof  vacant  land  open  to 
settlement,  and  that  the  local  land  officers 
duly  accepted,  received,  and  filed  the  deed 
of  the  land  relinquished,  and  the  affidavit 
that  the  land  selected  was  nonmineral,  and 
that  the  officers  duly  entered  such  selection 
upon  the  official  records  of  the  land  office, 
and  then  and,  there  certified  that  the  land 
selected  was  free  from  conflict,  and  that 
there  was  no  adverse  filing,  entry,  or  claim 
thereto.  Complainant  asserts  that  was  all 
that  itr could  reasonably  do;  that  nothing  re- 
mained on  its  part  to  do,  and  that  when 
such  is  the  case  the  equitable  title  vests, 
and  it  is  entitled  to  the  protection  of  a  court 
of  e(^uity  to  preserve  and  defend  the  title  so 
acquired. 

Counsel  insists  that  the  act  of  June  4, 
1897,  constitutes  a  standing  offer  on  the 
part  of  the  government  to  exchange  any  of 
its  "vacant  land,  open  to  settlement"  for 
a  similar  area  of  patented  land  in  a  forest 
reservation,  and  that  whenever  a  person  re- 
linquishes to  the  government  a  tract  in  a  * 
forest  reservation,  and  places  his  deed  to  the 
government  of  record  as  required  by  the 
Land  Department  rules,  and  selects  in  lieu 
thereof  a  similar  area  of  vacant  land,  open 
to  settlement,  that  such  offer  of  the  gov- 
ernment haf>  ^!iereupon  been  both  accepted 
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and  fully  complied  with,  and  that  a  com- 
plete equitable  title  to  the  selected  land  is 
thereby  vested  in  the  selector. 

But    even    the    complete    equitable    title 
asserted     by     complainant     must,     oa     it 
Mould     seem,     be     based     upon     tl^e     al- 
leged    right    of    the    local     land    officers 
to     accept     the    deed     and     approve     the 
selection,     even     though     such     approval 
way  be  thereafter  the  subject  of  a  review 
in  the  nature  of  an  appeal  from  the  action 
[312]  *of  the  local  officers.    There  must  be  a  deci- 
sion made  somewhere  regarding  the  rights 
asserted  by  the  selector  of  land  under  the 
act,  before  a  complete  equitable  title  to  the 
land  can  exist.     The  mere  filing  of  papers 
<*annot  create  such  title.     The  application 
<inust  comply  with  and  conform  to  the  stat- 
ute, and  the  selector  cannot  decide  the  ques- 
tion for  himself. 

We  do  not  see  how  it  can  be  successfully 
maintained  that,  without  any  decision  by 
any  official  representing  the  government, 
and  by  merely  filing  ^e  deed  rdinquishing 
to  the  government  a  tract  of  forest  reserve 
land  and  assuming  to  select  a  similar  area 
si  vacant  land  open  to  settlement,  the  se- 
lector has  thereby  acquired  a  complete  equi- 
^bie  title  to  the  selected  land.  The  selector 
%as  not  acquired  title  simply  because  he  has' 
'fielcclcd  land  which  he  claims  was  at  the 
time  of  selection  vacant  land  open  to  settle- 
ment, nor  does  the  filin^^  of  his  deed  con- 
veying the  land  i*elinauished  and  the  ab- 
stract of  title  with  it  show  necessarily  that 
lie  was  the  owner  of  the  land  as  provided 
tor  by  the  statute.  So  far  as  his  action  goes, 
it  is  an  assertion  on  his  part  that  he  was 
^he  owner  in  fee  simple  of  the  land  he  pro- 
posed to  relinquish,  and  that  the  deed  con- 
w«ys  a  fee  simple  title  to  the  government,  and 
ailso  that  he  has  selected  vacant  land  which 
as  o]>en  to  settlement,  and  that  therefore  he 
iis  entitled  to  a  patent  for  such  land.  These 
assertions  may  or  may  not  be  true.  Who 
is  to  decide?  Complainant  asserts  that  if 
s  decision  be  necessary  before  the  vesting 
of  a  complete  equitable  title,  that  in  that 
case  the  local  officers  are  to  decide  that  ques- 
tion, and  by  accepting  the  deed  and  mak- 
ing the  certificate  already  mentioned,  they 
(have  decided  it,  and  thereupon,  at  all  events, 
the  complete,  e<]^uitab1e  title  accrued,  even 
though  such  decision  were  subject  to  a  re- 
view by  the  Commissioner  of  the  General 
lAud  Office  and  thereafter  by  the  Secretary. 

But,  as  has  already  been  stated,  there  is 
Slothing  in  the  statute  of  1897  which  gives 
the  local  land  officers  the  right  to  decide 
^ylietlier  the  selector  has  complied  with  the 
provisions  of  the  act,  and  unless  those  of- 
iflcers  had  that  power  they  did  not  acquire 
at  by  assuming  to  exercise  it.     We  do  not 
»say  tliey  did  so  assume.    They  received,  ac- 
cepted, and  filed  the  deed,  the  abstract  of 
*  title,  the  non-mineral  affidavit,  and  the  selec- 
|S13)tioB  aa  *made  by  Clarke.  They  altered  that 
a^ection   upon   the   official   records  of   the 
land  office,  and  they  certified  that  it  was 
free  from  conflict,  and  that  there  was  no 
adverse  filing,  entry,  or  claim  thereto;  but 
it  cannot  be  said  that  they  decided  that  the 
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selector  had  complied  with  the  provisions  of 
the  statute,  or  that  he  had  done  all  that 
he  ought  to  have  done  in  order  to  acquir* 
his  alleged  complete,  equitable  title. 

Their  certificate  that  the  land  was  free 
from  conflict  was  simply  a  certificate  as  to 
what  appeared  on  the  books  of  the  local  of* 
fioe,  and  the  same  may  be  said  of  the  state- 
ment that  there  was  no  adverse  filing,  entry, 
or  claim  thereto  upon  such  books.  No  af- 
fidavit of  non-occupancy  was  filed,  and  they 
did  not  certify  that  the  land  so  selected  was 
in  fact  vacant  or  unoccupied,  nor  did  they 
assume  to  certify  that  the  selected  land 
contained  no  minerals,  although  an  aflldavit 
to  that  efi'ect  was  presented  to  them.  In 
truth,  all  that  these  local  oflScers  did  was  to 
certifjr  that  the  selector  had  done  certain 
things,  and  that  the  land  selected  was  va- 
cant and  open  to  settlement  so  far  as  it 
appeared  from  the  books  of  the  local  land 
office. 

Taking  into  consideration,  however,  the 
fact  that  the  statute  did  not  vest  the  local 
officers  with  the  right  to  decide  upon  the 
question  of  a  compliance  with  its  terms,  and 
tne  further  fact  that  the  Land  Department 
had  adopted  rule  18,  above  referred  to,  which 
provides  for  the  forwarding  of  all  applica- 
tions for  change  of  entry  or  settlement  to 
the  Commissioner  of  the  General  Land  Of- 
fice for  his  consideration,  together  with  & 
report  as  to  the  status  of  the  tract  applied 
for,  we  must  conclude  that  the  action  of  the 
local  officers  did  not,  as  it  could  not,  amount 
to  a  decision  upon  the  application  of  the 
selector,  so  that  he  became  vested  with  the 
equitable  title  to  the  land  he  assumed  to 
select.  It  is  certain,  as  we  have  already  re- 
marked, there  must  be  some  decision  upon 
that  question  before  any  equitable  title  can 
be  claimed, —  some  decision  by  an  officer  au- 
thorized to  make  it.  Under  the  rule  above 
cited,  that  decision  has  not  been  made.  The 
General  Land  Office  has  ( so  far  as  this  rec- 
ord shows)  come  to  no  conclusion  in  regard 
to  it. 

The  protest  by  the  defendants  was  duly 
filed  within  the  time  permitted  by  the  regu- 
lations of  the  office,  and  the  questions  *aris-[814] 
ing  thereunder  are,  as  stated,  in  the  bill  still 
pending  before  the  General  Land  Offiee. 
Whether  it  was  necessary,  at  the  time  of 
making^  the  selection,  for  the  selector  to  file* 
in  addition  to  his  non-mineral  affidavit,  an 
affidavit  that  the  land  was  not  occupied  in 
fact,  is  a  question  of  law  for  the  Luid  De-  * 
partment  to  determine  among  the  other  qae»> 
tions  to  be  decided  by  it.  Its  decision  of 
any  legal  question  would  not,  of  course,  be 
binding  on  the  courts  whenever  such  a  ques- 
tion might  properly  arise  in  any  future  liti- 
gation. It  is  also  for  the  Land  Department 
to  determine  whether,  if  the  land  were  not 
known  to  be  mineral  land  at  the  time  of  the 
selection,  the  fact  that  mineral  in  paying 
quantities  has  been  found  since  that  time, 
will  vitiate  that  selection. 

In  Kcm  Oil  Co,  v.  Clarke,  30  Land  Dec. 
550,  567,  referring  to  the  necessity  of  the  fil- 
ing of  a  nonoccupancy  affidavit,  it  was  said: 

*That  a  non-mineral  affidavit  should  ae- 
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company  the  selection  is  not  seriously  ques- 
tioned by  appellant.  It  is  just  as  essential 
that  it  should  be  accompanied  by  a  vacancy 
or  nonoccupancy  affidavit.  Appellant's  con- 
tention, that  the  word  'vacant,'  as  used  in 
the  statute,  means  public  lands  which  are 
not  shown  by  the  records  of  the  local  office 
or  Creneral  Land  Office  to  be  claimed,  appro- 
priated, or  reserved,  cannot  be  accepted. 
Portions  of  the  public  lands  may  be  occupied, 
and  for  that  reason  be  not  subject  to  selec- 
tion, and  yet  there  be  no  mention  of  their 
occupaiicy  in  the  records  of  the  Land  De- 
partment." 

Again,  in  Oray  Eagle  Oil  Co,  v.  Clarke, 
30  ].And  Dec.  570,  it  was  also  held  that  un- 
4er  the  act  of  June  4,  1897,  it  must  be  shown 
that  at  the  date  of  selection  the  selected 
lands  were  unoccupied  as  well  as  non-min- 
eral in  character,  and  that,  until  that  proof 
was  submitted,  a  selector  had  not  done  that 
which  converts  the  oflfer  of  exchange  into  a 
contract  fully  executed  on  his  part  whereby 
he  secures  a  vested  right  in  the  selected 
land.  It  is  unnecessary  for  the  court  to  ex- 
press an  opinion  as  to  the  correctness  of 
these  views  of  the  Land  Department  as  stat- 
ed in  its  opinion  in  the  above  cases. 

What  may  be  the  decision  of  the  Land  De- 
partment u]3on  these  questions  in  this  case 
cannot  be  known,  but,  until  the  various 
815]*questions  of  law  and  fact  have  been  deter- 
mined by  that  department  in  favor  of  com- 
plainant, it  cannot  be  said  that  it  has  a  com- 
plete equitable  title  to  the  land  selected. 

Concluding,  as  we  do,  that  the  question 
whether  the  complainant  has  ever  made  a 
proper  selection  of  land  in  lieu  of  the  land 
relinquished,  has  never  been  decided  by  the 
lAnd  Department,  but  is  still  properly  be- 
fore that  department,  the  courts  cannot  take 
jurisdiction  and  proceed  to  decide  such 
question  themselves.  The  government  has 
provided  a  special  tribunal  for  the  decision 
of  such  a  question  arising  out  of  the  admin- 
istration of  its  public  land  laws,  and  that 
jurisdiction  cannot  be  taken  away  from  it 
by  the  courts.  United  States  v.  Sohure,  102 
U.  S.  378,  395,  26  L.  ed.  167,  171. 

The  bill  is  not  based  upon  any  alleged 
power  of  the  court  to  prevent  the  taking  out 
of  mineral  from  the  land,  pending  the  deci- 
sion of  the  Land  Department  upon  the  rights 
of  the  complainant,  and  the  court  has  not 
been  asked  by  any  averments  in  the  bill  or  in 
the  prayer  for  relief  to  consider  that  ques- 
tion. 

For  the  reasons  stated,  we  think  the  bill 
does  not  state  sufficient  facts  upon  -which  to 
base  the  relief  asked  for,  and  that  the  de- 
fendants' demurrer  U-  the  same  was  proper- 
ly sustained.  The  decree  of  the  Circuit 
Court  of  Appeals  must  therefore  be  affirmed. 

On  a  petition  for  a  modification  of  the 
above  decree  of  affirmance,  Mr.  Justice 
Peekhain  announced  on  June  1,  1903,  the 
order  of  the  court  that  the  decree  dismissing 
the  bill  be  modified  by  providing  that  the 
dismissal  is  without  prejudice  to  such  fu- 
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ture  proceedings  as  complainant  may  be* 
advised,  and  that  as  so  modified  the  decrea* 
be  affirmed. 


•PACIFIC  LAND   AND  IMPROVEMENT  [3 161 
COMPANY,  Appt,, 

V, 

ELWOOD  OIL  COMPANY  et  aL 

(See  S.  C.  Reporter's  ed.  31€(.) 

Federal  courts — interference  with  Land  D^ 
partment — forest  reserve  act — power  of 
Land  Department  with  reference  to  seU^- 
tion  of  lieu  lands — acts  of  local  officersi 
insufficient  to  vest  equitable  title. 

This  case  is  governed  by  the  decision  lo  Coamom 
Exploration  Co.  v.  Ora^  Eagle  Oil  Co.  antc^ 
lU6i. 

[No.  218.] 

Argued  March  16,  17,  1909.     Decided  Ma^ 

18,  1909. 

A  PPEAL  from  the  United  States  Circuit 
IX  Court  of  Appeals  for  the  Ninth  Circuit 
to  review  a  decree  which  affirmed  a  decree- 
of  the  Circuit  Court  for  the  Southern  D.is- 
trict  of  California  sustaining  a  demurrer  to 
and  dismissing  a  bill  to  enjoin  interference 
with  the  possession  of  public  land  selected 
in  lieu  of  land  relinquished  in  a  forest  reser- 
vation. Affirmed  without  prejudice  to  fu- 
ture proceedings. 

See  same  case  below,  50  C.  C.  A.  79,  112 
Fed.  4. 

Messrs.  T.  C.  Van  Ness  and  Jefferaoa 
Chandler  argued  the  cause,  and,  witb 
Messrs.  John  M.  Thurston,  Shirley  C.  Ward^ 
M.  A.  Ballinger,  Horace  F.  Clark,  and  Wil- 
liam C.  Prentiss,  filed  a  brief  for  appellant r 

For  their  contentions  see  their  brief  as 
reported  in  Cosmos  Ewplor.  Co.  v.  Graff 
Eagle  Oil  Co.  ante,  1064. 

Mr.  John  8.  Chapman  argued  the  cause,, 
and,  with'i/r.  Frank  H.  Short,  filed  a  brief 
for  appellees: 

That  Congress  might,  at  any  time  prior 
to  the  discovery  of  the  mine,  withdraw  the 
lands  or  grant  them  to  another,  does  not 
make  it  necessary  to  construe  the  forest  lieik 
act  as  an  exercise  of  that  power. 

Washington  d  I.  R.  Co.  v.  Osborn,  160  U:. 
S.  103,  109,  110,  40  L.  ed.  366,  358,  16  Sup- 
Ct.  Rep.  219. 

When  one  enters  upon  the  public  land  for 
a  lawful  purpose  ana  with  the  intention  to- 
acquire  the  Utle  to  it  by  a  lawful  means, 
and  goes  under  the  sanction  of  the  acts  of 
Congress,  he  is  entitled  to  perform  the  act» 
which  are  necessary  to  perfect  that  title 
free  from  the  interference  of  other  persons. 

United  States  v.  WaddeU,  112  U.  S.  76, 
28  L.  ed.  673,  5  Sui>.  Ct.  Rep.  35. 

For  other  contentions  of  counsel  see  their 
brief  as  reported  in  Cosmos  Ewplor,  Co,  r. 
Gray  Eagle  Oil  Co.  ante,  1064. 

Mr.  Justice  Peekhams    This  case  is  coy- 
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ered  by  the  foregoing  decision,  and  the  de- 
tree  of  the  cirouit  court  of  appeals  herein  ia 
therefore,  affirmed. 

On  a  petiticxi  for  a  modification  of  the 
above  decree  of  affirmance,  Mr.  Justice 
PeokHam  announced  on  June  1,  1903,  the 
order  of  the  eourt  that  the  decree  dismissing 
the  bill  be  modified  by  providing  that  the 
dismissal  is  without  premdice  to  such  fu- 
ture proceedings  as  complainant  may  be  ad- 
vised, and  that  as  so  modified  the  decree  be 
affirmed. 


UNITED  STATES  OF  AMERICA  on  the 
Relation  of  THE  RIVERSIDE  OIL  CO^I- 
PANY,  Plff.  in  Err., 

ETHAN  A.  HITCHCOCK,  Secretary  of  the 

Interior. 

i8ee  S.  C.  Reporter's  ed.  81&-S26.) 

Mandamus— against  Secretary  of  Interior-^ 
does  not  lie  to  control  judicial  action. 

Handamus  will  not  lie  a^lnst  the  Secretary  of 
xhe  Interior  to  compel  him  to  vacate  bis  decl- 
rslon  that  a  selection  of  public  land*  under  the 
.act  of  June  4,  1897  (30  Stat,  at  L.  36,  chap. 
-2,  U.  8.  Comp.  Stat.  1901.  p.  1541),  In  lien 
-of  land  relinquished  in  a  forest  reserration, 
tnnst  be  rejected  because  of  the  failure  of  the 
•elector  to  show  In  due  and  proper  form  that 
the  land  was,  at  the  date  of  selection,  subject 
to  selection  as  "vacant  land  open  to  settle- 
ment/' which  the  Secretary  construed  as 
meaning  to  exclude  land  In  the  actual  posses- 
alon  of  any  person  under  the  local  customs  or 
rules  of  miners  which  are  by  statute  incor- 
porated into  and  have  become  part  of  the 
laws  of  the  United  States. 

[No.  632.] 

Argued  March  11,  18,  1909.    Decided  May 

18,  lOOS, 

IN  ERROR  to  the  Court  of  Appals  of 
the  District  of  Columbia  to  review  a 
judgment  which  affirmed  a  judgment  of  the 
Supreme  Court  of  that  District  denying  a 
petition  for  a  writ  of  mandamus  to  compel 
the  Secretary  of  the  Interior  to  vacate  an 
order  rejecting  a  selection  of  public  land. 
Affirmed. 

Statement  by  Mr.  Justice  PeokHam: 
The  relator,  plaintiff  in  error,  filed  its  pe- 
tition in  the  supreme  court  of  the  District 


of  Columbia,  asking  for  a  writ  of  mandamus 
to  compel  the  defendant,  the  Secretary  of  the 
Interior,  to  vacate  a  certain  order  made  by 
him  rejecting  selections  of  land  by  one 
Clarke,  and  to  compel  the  defendant  to  order 
such  selections  passed  to  patent  and  to  cause 
to  be  prepared  and  presented  for  signature 
to  the  proper  officers  of  the  United  States 
of  America  a  patent  for  ^e  selected  land, 
or  for  such  other  relief  as  might  be  proper. 
The  court  denied  the  petition,  and  from  that 
judgment  the  relator  appealed  to  the  court 
of  appeals  of  the  District,  which,  after  a 
hearing,  affirmed  the  judgment  of  the  court 
below.  The  relator  has  brought  the  case 
here  by  writ  of  error. 

The  petition  for  the  writ  filed  in  the  court 
below,  in  addition  to  various  conclusions  of 
law,  made  the  following  averments  of  fact: 

On  October  28,  1898,  one  C.  W.  Clarke 
was  the  owner  in  fee  of  certain  land  in  the 
state  of  Oregon  covered  by  a  patent  from 
the  United  States  to  his  grantors,  which  is 
described  in  the  petition,  and  the  land  was 
situated  in  a  forest  reservation  in  that  state, 
designated  as  the  Cascade  Range  Forest 
Reservation.  On  the  day  above  mentioned 
Clarke  executed  a  deed,  which  conveyed  in 
fee  and  relinquished  to  the  United  States 
the  land  above  described,  and  the  deed  woa 
surrendered  to  the  register  and  receiver  of 
the  proper  land  office  and  received  and  .ac- 
cepted by  them.  Certain  land  was  thereupon 
selected  by  Clarke,  which  land  had  been  duly 
surveyed  and  classified  as  agricultural  land 
prior  to  the  selection,  and  appeared  on  the 
records  of  the  Land  Department  as  agricul- 
tural land,  subject  to  disposition  under  the 
act  of  June  4,  1897  (30  Stat,  at  L.  36,  chap. 
2,  U.  S.  Comp.  Stat.  1901,  p.  1641),  relat- 
ing to  forest  reserve  lands.  A  copy  of  the 
material  portion  of  that  act  is  set  *  forth  inf^  18] 
tlie  margin  in  the  case  immediately  preced- 
ing, Cosmos  Exploration  Co,  v.  Oray  Eat^le 
Oil  Co.  190  U.  S.  301,  ante,  1064,  23  Sup.  Ct 
Rep.  692. 

After  the  selection  of  the  land  the  regiv 
ter  certified  that  the  land  thus  selected  in 
lieu  of  the  land  relinquished  to  the  United 
States  was  free  from  conflict,  and  that  there 
was  no  adverse  filing,  entry,  or  claim 
thereto,  and  he  thereupon  entered  the  se- 
lected land  upon  the  records  and  tract  books 
of  the  land  office.  The  Land  Department 
thereafter  required  Clarke  (without  author- 
ity of  law  as  averred)  to  publish  a  notice 
of  his  selection  for  a  period  of  sixty  days, 
and  the  register  forwarded  all  the  papers  to 
the  Commissioner  of  the  General  Lajid  Of- 
fice, together  with  his  above-mentioned  certifi- 


Note. — As  to  wJien  mandamus  tciU  isatte  to 
public  O0ccr8 — see  notes  to  United  States  em 
rel.  Pollok  v.  Hall  (D.  C.)  1  L.  R.  A.  788 ;  Peo- 
ple e9  rcl.  Brokaw  v.  Bloomington  Twp.  High- 
way Comrs.  (111.)  6  L.  R.  A.  161,  and  Terri- 
tory ex  rel.  Choteau  County  v.  Cascade  County 
(Mont.)  7  L.  R.  A.  105. 

That  mandamus  will  not  lie  to  control  of- 
flcUii  fudiftnent  and  discretion — see  note  to 
Bates  y.  Taylor  (Tenn.)  8  L.  R.  A.  316,  and 
State  ear  rel.  Charleston,  C.  C.  &  C.  R.  Co.  ▼. 
Whitesides  (8.  C.)  8  L.  R.  A  777. 

As  to  independence  of  departments  of  govern- 
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ment — see  note  to  Fleming  ▼.  Guthrie  (W.  Va.) 
3  L  R.  A.  63.  and  Bates  ▼.  Taylor  (Tenn.)  3 
L.  R.  A.  316. 

As  to  when  mandamus  is  the  proper  remedp-^ 
see  notes  to  United  States  ea  rel.  International 
Contrsctlng  Co.  v.  Lament,  89  L.  ed.  U.  8.  160 ; 
KTCluny  v.  8111iman.  4  L.  ed.  U.  8.  268;  Flem- 
ing y.  Guthrie  (W.  Va.)  3  L.  R.  A.  54 ;  Barns- 
vine  Tnrnp.  Co.  v.  State  (Ind.)  8  L.  R.  A.  265; 
State  ex  rel.  Charleston.  C  C  ft  C.  R.  Co.  ▼• 

>  Whitesides  (S.  C.)  8  L.  R.  A.  777,  and  Ex  parte 

I  Uurn  (Ala.)  18  L.  R.  A.  120. 

190  U.& 
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cate.  and  reported  to  that  office  that  publi- 
cation had  been  ordered  pursuant  to  the 
-circular  of  the  General  Land  Office  of  De- 
•cember  18,  1899..  Clarke  complied  with  the 
requirements  of  the  department  and  pub- 
lished the  notice,  and  on  February  6,  1900, 
before  the  sixty  days  had  expired,  the  Kern 
Oil  Company  filed  in  the  local  office  a  pro- 
test against  the  selection,  with  accompany- 
ing affidavits,  which  protest  and  affidavits 
'were  also  thereupon  forwarded  to  the  Gen- 
eral Land  Office.  The  petitioner  avers  that 
the  protest  waa  insufficient  to  coxlstitute  an 
issue  as  to  whether  or  not  the  land  selected 
hy  Clarke  was  vacant  land  open  to  settlo- 
ment  at  the  time  of  such  selection,  and  it 
was  averred  that  the  protestant,  by  reason 
of  the  non-discovery  of  mineral  in  the  land, 
was  wholly  without  standing  as  an  adverse 
claimant  under  the  law  and  practice  of  the 
I^nd  Department. 

On  January  2,  1900,  Clarke  duly  conveyed 
liy  deed  the  selected  land  t<c  the  petitioner, 
mud  it  thereby  became  vested  with  all  of 
Clarke's  rights  in  and  to  the  land,  and  it 
is  still  the  owner  thereof  and  entitled  to 
<iemand  and  receive  from  the  United  States 
&  patent  therefor.  The  petitioner  then  filed 
in  the  General  Land  Office  a  motion  to  dis-. 
miss  the  protest. 

It  was  then  averred  that  at  the  time  of 
the  selection  by  Clarke  no  other  person  had 
any  right,  title,  or  interest,  vested  or  in- 
eboate,  in  or  to  the  land  so  selected,  and 
tluit  the  persons  mentioned  in  the  protest 
and  affidavits,  and  alleged  to  have  been  upon 
Uie  land  as  locators  at  or  before  the  time 
of  the  selection  by  Clarke,  and  under  whom 
[S19]the  protestant  asserted  rights,  *were  pre- 
tended explorers  for  minerals  who  had  made 
no  discovery  of  minerals  upon  the  land  or 
mny  part  thereof,  but  had  merely  staked 
-off  pretended  mining  claims  for  the  purpose 
-of  deceiving  others  and  discouraging  and 
defeating  them  from  acquiring  title  to  such 
land  under  the  land  laws,  and  that  such 
staking  off  initiated  no  lawful  right,  in- 
choate or  vested,  under  such  land  laws. 

The  hearing  was  had  before  the  Commis- 
sioner of  the  General  Land  Office,  and  a  de- 
cision in  the  matter  was  givj^n  by  him,  by 
which  he  held  that  the  title  of  the  selector 
did  not  vest  until  approval  by  the  Commis- 
sioner, and  that  the  land  in  the  selection 
was  yet  open  to  exploration  under  the  min- 
ing laws,  aiid  if  at  the  date  of  the  decision 
the  land  is  shown  to  be  mineral  it  defeats 
the  selection. 

From  this  decision  the  petitioner  appealed 
to  the  Secretary  of  the  Interior,  and  as- 
signed, among  other  things,  that  the  Com- 
missioner erred  in  not  sustaining  the  motion 
to  dismiss  the  protest  and  in  not  oassing 
the  land  selected  to  patent,  and  that  he 
also  erred  in  ordering  a  hearing,  and  in  not 
holding  that  the  showing  of  the  tract  books 
and  land  records  at  the  date  of  the  selection 
governed  the  character  of  the  land  for  the 
purpose  of  the  selection,  and  also  in  holding 
that  a  discovery  of  mineral  upon  the  land 
selected  subsequent  to  the  selection  and  be- 
fore approval  by  the  Commissioner  would 
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defeat  such  selection;  that  the  Commis- 
sioner also  erred  in  calling  upon  the  selector 
to  demand  a  hearing  and  assume  the  burden 
of  proof  upon  the  question  of  the  character 
of  the  land,  and  in  directing  that  at  such 
hearing,  if  demanded,  the  character  of  the 
land  subsequent  to  the  selection  should  be 
embraced  in  the  issue. 

On  April  26,  1901,  the  defendant  rendered 
a  decision  in  the  matter,  wherein,  as  averred, 
he  held  that  qijestioiis  respecting  the  class 
and  character  of  the  selected  land  were  to 
be  determined  l^  the  conditions  existing  at 
the  time  when  all  requirements  necessary 
to  obtain  title  have  b^n  complied  with  by 
the  selec^r ;  that  the  mere  recital  in  one  of 
the  iorms  approved  l^  the  respondent,  of 
an  accompanying  non-mineral  and  non-occu- 
pancy afiSdavit,  constituted  a  r^^ulation  of 
the  department  requiring  the  filing  of  such 
affidavit  as  a  condition  precedent  to  *the[320I 
vesting  of  selector's  title;  that  such  alleged 
regulation  was  binding  upon  selector's  forest 
reserve  Ueu  land;  that  the  affidavits  filed 
by  the  selector  Clarke  failed  to  allege  non- 
occupancy,  and  therefore  he  had  not  com- 
plied with  the  requirements  necessary  to  o1^ 
tain  title;  that  since  the  said  selection  by 
Clarke  valuable  deposits  of  mineral  petro- 
leum oil  had  been  discovered,  and  that,  in 
view  of  the  alleged  admitted  occupancy  sub- 
sequent to  the  said  selection  and  the  subse- 
quently discovered  value  of  the  land  for 
mining  purpo«B8,  it  was  apparent  that  the 
required  proofs  of  the  tnen  non-mineral 
character  and  non-oooupancy  of  the  land 
could  not  then  be  supplied;  that,  therefore, 
the  selections  must  be  reiected. 

The  petition  averred  that  the  defendant 
vacated  the  order  of  the  Commissioner  di- 
recting A  hearing,  and  arbitrarily,  wrong- 
fully, and  unlawfully  attempted  to  reject  • 
the  selections  and  destroy  the  vested  rights 
of  Clarke  and  his  grantees. 

The  protest  mentioned  in  nowise  oues- 
tioned  the  sufficiency  in  substance  and  form 
of  the  selection  made  by  Clarke,  nor  was  the 
point  of  the  alleged  insufficiency  of  the  af- 
fidavit raised  by  the  Commissioner  of  the 
General  Land  Office  in  his  decision  of  De- 
cember 18,  1900,  and  the  United  States  has 
in  nowise  notified  the  selector  of  any  defect 
in  the  exchange,  and  there  is  no  issue  in 
the  record  charging  a  failure  to  comply  with 
the  law. 

The  affidavits,  though  not  essential  to  the 
validity  of  the  contract  of  exchange  tendered 
by  Congress,  and  accepted  and  completed  by 
the  relinquishment  and  selection  aforesaid, 
did  in  law  and  in  fact  allege  the  non-occu- 
pancy of  the  land  as  understood  in  the  law 
and  the  practice  of  the  Land  Department, 
as  they  expressly  negative  all  the  elements 
of  legal  occupancy. 

A  motion  for  a  review  of  the  hearing  was 
made  and  granted,  and  was  thereafter  had 
before  the  Assistant  Attornejr  General  of  the 
United  States  for  the  Interior  Department. 

On  April  12,  1902,  the  defendant  rendered 
a  decision,  adhering  to  the  ruling  already 
given,  ignoring  the  curative  effect  of  sup- 
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'  pleinental  affidavits  of  oonoccupancy,  and 
denied  the  motion  for  a  review. 

By  this  decision  the  Secretary  of  the  In- 
terior erroneously  held  and  decided  that  the 
land  selected  was  not  "  vacant  land/' 
(821]*though  in  truth  and  in  fact  unoccupied,  and 
such  vacancy  and  lack  of  occupancy  was  not 
shown  by  an  affidavit  of  selector,  made  and 
filed  at  the  time  and  as  a  part  of  the  selec- 
tion: that  the  defendant  erroneously  held 
and  decided  that,  in  order  to  |)e  vacant  land 
within  the  meaning  of  the  act  of  1897,  the 
selected  land  must  not  only  be  free  from 
the  presence  of  anyone  on  the  land  as  a  mat- 
ter of  fact,  but  must  be  shown  to  be  free 
from  such  presence  of  anyone  on  the  land 
at  the  date  of  selection  by  an  affidavit  of 
selector.  It  was  then  alleged  that  in  fact 
there  was  no  person  present  on  the  selected 
land  at  the  time  of  the  selection;  that  the 
decision  of  the  Secretary  of  the  Interior  on 
review  turned  solely  on  a  question  of  law, 
and  not  on  any  question  of  fact  or  on  any 
question  of  mixed  law  and  fact,  and  that  the 
only  question  of  law  involved  is  the  mean- 
ing of  the  act  of  June  4,  1897,  and  the  par- 
ticular words  therein,  "vacant  land  open 
to  settlement." 

The  defendant  arbitrarily  refused  to  pass 
the  selection  to  patent,  and  has  arbitrarily 
ordered  the  case  of  the  selector  dismissed 
from  his  docket  solely  because  of  the  alleged 
absence  from  the  record  of  selection  of  a 
non-occupancy  affidavit,  and  n#t  because  of 
any  ground  or  cause  of  objection  to  the 
selection  set  up  in  said  protest. 

In  conclusion,  the  petitioner  prays  for  a 
writ  of  mandamus  to  command  the  defend- 
ant "  to  forthwith  recall  and  vacate  his  said 
order  rejecting  said  selections  of  said  Clarke, 
and  if  said  selections  have  already  been  can- 
•  celed  to  vacate  and  recall  said  cancelation 
and  reinstate  the  proceedings  relating  to  the 
said  selections,  and  thereupon  to  proceed 
therein  as  required  by  law,  and  to  order  said 
"selections  passed  to  patent,  and  cause  to  b^ 
prepared  and  presented  for  signature  to  and 
by  the  proper  officer  of  the  United  States  of 
America  a  patent  or  patents  for  the  said 
selected  lanas,  and  that  the  petitioner  may 
have  such  other  or  further  relief  as  the 
premises  warrant  and  to  the  court  may  seem 
meet." 

To  this  petition  the  defendant  made  an- 
swer, admitting  many  averments  in  the  peti- 
tion, and  setting  up  the  facts  as  understood 
by  the  defendant,  as  follows:  The  defend- 
ant averred  that  Clarke  did  file  his  deed 
|32S&]with  the  local  land  officers  and  assumed  *to 
select  other  land  under  the  act  of  June  4, 
1897;  that  a  form  of  application  to  select 
land  under  the  act  had  been  prescribed  by 
the  Commissioner  of  the  General  Land  Of- 
fice in  April,  1898,  and  approved  by  the  Sec- 
retary of  the  Interior,  and  was  in  force 
when  the  selection  was  made,  and  which 
form  contained,  among  other  things,  the  fol- 
lowing clause: 

"There  are  also  submitted  certificates 
from  the  proper  officers  showing  that  the 
land  relinquished  or  surrendered  is  free  fi^m 
encumbrance  of  any  kind,  also  that  all  taxes 
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thereon  to  the  present  time  have  been  paid^ 
and  an  affidavit  showing  the  lands  selected 
to  be  non-mineral  in  character  and  unoccu- 
pied." 

It  is  then  averred  that  the  allegation* 
showing  the  land  selected  to  be  non-mineral 
in  character  and  unoccupied  was  an  casen- 
tial  averment,  for  the  reason  that,  unless 
the  lands  were  non-mineral  in  character 
and  unoccupied,  the  same  were  not  vacant 
lands  open  to  settlement  within  the  intent 
and  meaning  of  the  act  of  1897. 

The  regulation  was  not  complied  with  and 
no  evidence  of  non-occupancy  was  given,  and 
the  allegation  contained  in  the  proposed 
form  as  to  the  non-mineral  character  of  the 
land  was  not  complied  with,  as  it  was  stated 
by  the  selector  in  this  case  that  his  affi- 
davit as  to  the  character  of  the  lands  was 
made  **  upon  the  evidence  found  upon  the 
surface  of  the  ground,  and  that  the  affiant 
docs  not  undertake  to  express  any  opinion 
as  to  what  may  be  under  the  ground. 

The  answer  then  set  up  the  facts  as  U> 
the  protest  of  the  Kern  Oil  Company  and 
the  various  hearings  and  decisions  of  the 
Commissioner  and  the  Secretary,  in  sub- 
stance as  set  forth  in  the  petition. 

.The  defendant  then  averred  that  by  the 
laws  of  the  United  States  the  duty  was  im- 
posed upon  him  to  construe  the  acts  gov- 
erning the  disposition  of  the  public  lands 
of  the  ITnited  States,  and,  in  pursuance  of 
the  duties  so  imposed  upon  him,  he  was  re- 
quired to  construe  and  apply  the  terms  of 
the  act  of  Congress  of  «June  4,  1897,  and 
that,  in  the  exercise  of  his  judgment  and  dis- 
cretion in  that  behalf,  he  did  construe  the 
term,  ''vacant  land  open  to  settlement,"  as 
meaning  to  exclude  land  in  the  actual  occu- 
pation of  any  person  or  persons  under  the 
local  customs  *or  rules  of  miners  which  are[323] 
by  the  statute  incorporated  into  and  have 
become  part  of  the  laws  of  the  United 
States;  that,  in  the  exercise  of  his  pruper 
duty  and  function  as  Secretary  of  the  In- 
terior., the  defendant  decided  that,  by  reason 
of  the  failure  of  Clarke  to  show  in  duo  and 
proper  form  that  the  lands  were  at  the  «late 
of  selection  subject  to  selection  as  "vacant 
land  open  to  settlement,"  the  attempted  se- 
lection thereof  must  be  rejected,  ami  it 
thereupon  became  and  was  unlawful  for  this 
respondent  as  such  Secretary  to  order  any 
patent  or  patents  to  the  said  lands  to  issue 
to  the  said  Clarke  as  in  the  sdid  petition 
prayed  to  be  commanded. 

To  this  answer  the  petitioner  demurred 
on  the  ground  that  the  same  was  insufficient 
and  bad  in  form  and  substance.  After  the 
demurrer  tvas  overruled  th4  petitioner  elect- 
ed to  stand  by  it,  and  the  court  thereupon 
adjudged  that  the  rule  to  show  cause  should 
be  discharged,  the  prayer  of  petitioner  de- 
nied, and  the  petition  itself  dismissed. 

Messrs.  Jefferson  OHaadler  and  Sliir* 
ley  C.  Ward  argued  the  cause,  and,  with 
Messrs,  John  M,  Thurston,  William  O,  Premr- 
tiss,  M,  A,  Ballinger,  and  Horace  F,  Clarke. 
filed  a  brief  for  plaintiff  in  error: 

The  supervisory  power  of  the  Commission- 
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er  of  the  General  Land  Office  and  the  Secre- 
tary of  the  Interior  over  the  action  of  the 
local  officers  lis  limited  to  vacating  such  ac- 
tion for  causes  which  in  law  make  the  pat- 
ent void  or,  in  equity,  would  sustain  suit  to 
cancel  it. 

Cornelius  v.  Kessel,  128  U.  S.  456,  32  L. 
ed.  482,  9  Sup.  Ct.  Rep.  122;  Brown  v. 
Hitchcock,  173  U.  S.  473,  43  L.  ed.  772,  19 
Sup.  Ct.  Rep.  485. 

When  in  cash  sales  the  price  has  been 
paid,  or  in  other  cases  all  the  conditions  of 
entry  performed,  the  full  equitable  title  has 
passed,  and  only  the  naked  legal  title  re- 
mains in  the  government  in  trust  for  the 
other  party,  in  whom  is  vested  all  the  rights 
and  obligations  of  ownership. 

Benson  Min,  d  Smelting  Co.  v.  Alta  Min, 
d  Smelting  Co,  145  U.  S.  428,  36  L.  ed.  762, 
12  Sup.  Ct.  Rep.  877. 

The  execution  and  delivery  of  a  patent 
alter  the  right  to  it  has  become  complete 
are  mere  ministerial  acts  of  the  officers 
charged  with  that  duty. 

Barney  v.  Dolph,  97  U.  S.  652,  656,  24  L. 
ed.  1063,  1064;  Simmons  v.  Wagner,  101  U. 
S.  260,  261,  25  L.  ed.  910,  911;  Dihhle  v. 
Bellingham  Bay  Land  Co.  163  U.  S.  63,  74, 
41  L.  ed.  72,  76,  16.  Sup.  Ct.  Rep.  939. 

The  determination  of  questions  of  law  by 
the  Land  Department  is  not  binding  on  the 
courts. 

Northern  P,  R.  Co.  v.  Colhum,  164  U.  S. 
883,  41  L.  ed.  479,  17  Sup.  Ct.  Rep.  98. 

The  supervisory  power  of  the  defendant  is 
purely  ministerial. 

MulUm  V.  United  States,  118  U.  S.  271,  30 
L.  ed.  170,  6  Sup.  Ct.  Rep.  1041;  Orchard  v. 
Alexander,  157  U.  S.  373,  39  L.  ed.  737,  15 
Sup.  Ct.  Rep.  635 ;  Lewis,  Government  of  De- 
pendencies, pp.  6-8;  Maese  v.  Herman,  183 
U.  S.  672,  581,  46  L.  ed.  335,  339,  22  Sup. 
Ct  Rep.  91. 

Rights  under  our  system  of  law  and  pro- 
cedure do  not  rest  in  the  discretionary  au- 
thority of  any  officer,  judicial  or  other;wise: 

Re  Parker,  131  U.  S.  221,  225,  33  L.  ed. 
123,  124,  9  Sup.  Ct.  Rep.  708.  * 

Mandamus  will  lie  wherever  a  right  is  de- 
nied through  mistake  of  law  on  the  part  of 
a  ministerial  officer. 

Am^^'ican  School  of  Magnetic  Healing  v. 
McAnnuUy,  187  U.  S.  94,  ante,  90,  23 
Sup.  Ct.  Rep.  33;  Payne  v.  United  States, 
20  App.  D.  C.  581. 

Messrs.  Jefferson  Chandler,  John  M. 
Thurston,  T,  C.  Van  Ness,  Shirley  C.  Ward, 
William  C.  Prentiss,  M.  A.  Ballinger,  and 
Horace  F.  Clark  also  filed  a  brief  for  plain- 
tiff in  error: 

The  fact  that  the  act  which  mandamus 
seeks  to  compel  is  .the  culmination  of  a 
scries  of  proceedings,  or  is  of  a  judicial  or 
quasi-judicial  nature,  or  is  an  act  in  the 
course  of  such  proceedings,  does  not  exempt 
it  from  judicial  control  by  the  courts 
through  the  writ  of  mandamus  when  the  of- 
ficer or  person  charged  to  perform  it  arbi- 
tiurily  and  without  just  legal  cause  refuses 
such  performance. 

United  States  ex  rel.  West  ▼.  Hitchcock, 
19  App.  D.  C.  333. 
190  V.  S. 


Mr.  John  S.  CHapman  argued  the  causey 
and,  with  Messrs.  Morgan  H.  Beach,  Henrj^ 
H.  Oktssie,  Solicitor  General  Hoyt,  and  Aa* 
sistant  Attorney  General  Van  Devantefp 
filed  a  brief  for  defendant  in  error: 

The  Department  was  necessarily  called 
upon  lo  construe  the  act.  It  had  jurisdic- 
tion over  the  subject-matter  and  of  the  par- 
ties, and  it  did  construe  it;  and  whether 
that  construction  was  right  or  wrong,  its 
discretion  cannot  be  controlled  by  the  writ 
of  mandamus. 

Litchfield  v.  Richards,  9  Wall.  575,  577, 
19  L.  ed.  681,  682;  Oaines  v.  Thompson,  7 
Wail.  347,  19  L.  ed.  62;  Nolle  v.  Union  Riv- 
er Logging  R.  Co.  147  U.  S.  165,  176,  177, 
37  L.  ed.  127,  13  Sup.  Ct.  Rep.  271;  Neur 
Orleans  v.  Paine,  147  U.  S.  261,  263,  264,  37 
L.  ed.  162,  163,  13  Sup.  Ct.  Rep.  303;  Unit- 
ed States  ex  rel.  Dunlap  v.  Black,  128  U.  S. 
40,  45,  32  L.  ed.  354,  355,  9  Sup.  Ct.  Rep. 
12;  Decatur  v.  Paulding,  14  Pet.  497,  499, 
10  L.  ed.  559,  5C0. 

If  any  doubt  may  rightfully  exist  in  the 
mind  of  the  court  on  the  subject,  an  answer     ' 
is  furnished  to  the  application  for  manda- 
mus. 

Carrick  v.  Lamar,  116  U.  S.  423,  426,  29^ 
L.  ed.  677,  678,  6  Sup.  Ct.  Rep.  424. 

If  the  act  be  one  requiring  the  exercise  of 
judgment  or  discretion,  whether  in  the  as- 
cerUiinment  of  fact  or  the  interpretation  of 
law,  it  makes  no  difference  how  gross  an 
error  may  be  committed  or  however  ill  adt 
vised  the  action  of  an  executive  officer  may 
be. 

Seymour  v.  United  States,  2  App.  D.  C.^ 
240;  Lochren  v.  United  States,  6  App.  D. 
C.  486. 

Nor  will  the  writ  be  issued  merely  be- 
cause the  law  has  not  provided  any  other 
remedy. 

Re  Rice,  155  U.  S.  396,  39  L.  ed.  198,  15- 
Sup.  Ct.  Rep.  149;  American  Constr.  Co.  v^ 
Jacksonville,  T.  d  K.  W:  R.  Co.  148  U.  S. 
372,  379,  37  L.  ed.  486,  489,  13  Sup..Ct.  Rep. 
758. 

Messrs.  John  S.  Chapman  and  Henry  H^ 
Classic  filed  a  supplemental  brief  for  de- 
fendant in  error: 

Courts  cannot  by  mandamus  act  directly 
upon  a  public  officer,  and  guide  and  control 
his  judgment  or  discretion  in  the  matters- 
committed  to  his  care  in  the  ordinary  dis- 
charge of  his  official  duties. 

Decatur  v.  Paulding,  14  Pet.  497,  515,  lO* 
L.  ed.  559,  568;  United  States  ex  rel.  Dun- 
lap  V.  Black,  128  U.  S.  41,  48,  49,  32  L.  ed. 
355,  357,  358,  9  Sup.  Ct.  Rep.  12. 

A  fortiori,  the  courts  have  no  such  power 
in  respect  of  a  department  to  which  Con- 
gress has  expressly  confided  judicial  func- 
tions. 

Oaines  v.  Thompson,  7  Wall.  347,  353,  Id* 
L.  ed.  62,  65. 

Mr.  Justice  Peokham,  after  making  the 
foregoing  statement  of  facts,  delivered  the* 
opinion  of  the  court: 

We  have  set  out  in  the  foregoing  state- 
ment of  facts,  at  very  great  length,  a  large 
portion  of  the  contents  of  the  petition  and 

107T 


88IMM 


SUPBEACE  COUBT  OF  THE  UNITED  STATES. 


Oct.  Tebm» 


answer  in  this  case.  It  lias  been  done  for 
the  purpose  of  showing  by  the  record  itself 
the  questions  of  law  arising  therefrom. 
Upon  a  perusal  of  the  record  it  appears 
that  those  questions  are  not  merely  formal 
ones,  nor  are  they  so  plain  as  not  to  require 
the  careful  Judgment  of  any  tribunal  to 
which  they  may  be  referred  for  decision. 
fS84]  Their  solution  was  properly  submitted  *to 
the  I^nd  Department,  which  had  full  and 
complete  jurisdiction  over  the  matters  aris- 
ing under*  the  act  of  June  4,  1897,  and  it 
thereby  became  the  duty  of  the  officers  of 
that  department  to  decide  them.  As  is  said 
in  Knight  v.  United  Land  Aaso,  142  U.  S. 
161,  35  L.  ed.  974,  12  Sup.  Ct.  Rep.  258: 

"  The  Secretary  is  the  guardian  of  the  peo- 
ple of  the  United  States  over  the  public 
lands.  The  obligations  of  his  oath  of  office 
oblige  him  to  see  that  the  law  is  carried 
out,  and  that  nbne  of  the  public  domain 
is  wasted  or  is  disposed  of  to  a  party  not 
entitled  to  it.  He  represents  the  govern- 
ment, which  is  a  party  in  interest  in  every 
.  case  involving  the  surveying  and  disposal 
of  the  public  lands." 

Congress  has  constituted  the  Land  Depart- 
ment, under  the  supervision  and  control  of 
the  Secretary  of  the  Interior,  a  special  tri- 
bunal with  judicial  functions,  to  which  is 
confided  the  execution  of  the  laws  which 
regulate  the  purchase,  selling,  and  care  and 
disposition  of  the  public  lands. 

Neither  an  injunction  nor  mandamus  will 
lie  against  an  officer  of  the  Land  Depart- 
ment to  control  him  in  discharging  an  of- 
ficial duty  which  requires  the  exercise  of  his 
judgment  and  discretion.  Marquez  v.  Fria- 
hie,  101  U.  S.  473,  25  L.  ed.  800;  Gaines 
T.  Thompson,  7  Wall.  347,  19  L.  ed.  62; 
United  States  ex  rel.  DurUap  v.  Black,  128 
U.  S.  40,  32  L.  ed.  354,  9  Sup.  Ct.  Rep.  12  -, 
United  States  ew  rel.  Red  field  v.  Windom. 
137  U.  S.  636,  34  L.  ed.  811,  11  Sup.  Ct. 
Rep.  197. 

In  Decatur  v.  Paulding,  14  Pet.  497,  10 
L.  ed.  550,  it  was  held  that,  in  general,  the 
official  duties  of  the  head  of  one  of  the  ex- 
ecutive departments,  whether  imposed  by  act 
of  Congress  or  by  resolution,  are  not  mere 
ministerial  duties.  The  head  of  an  executive 
depai-tment  of  the  government  in  the  ad- 
ministration of  the  various  and  important 
concerns  of  his  office  is  continually  required 
to  exercise  judgment  and  discretion.  He 
must  exercise  his  judgment  in  expounding 
the  laws  and  resolutions  of  Congress  under 
which  he  is  from  time  to  time  required  to 
act. 

That  the  decision  of  the  questions  pre- 
sented to  the  Secretary  of  the  Interior  was 
no  merely  formal  or  ministerial  act  is  shown 
beyond  the  necessity  of  argument  by  a  pe- 
rusal of  the  foregoing  statement  of  the  issuea 
presented  by  this  record  for  the  decision  of 
the  Secretary.  Whether  he  decided  right  or 
wrong,  is  not  the  question.  Having  jurisdic- 
^325]tion  to  decide  at  all,  he  had  'necessarily  ju- 
risdiction, and  it  was  his  duty  to  decide  as 
bethought  the  law  was,  and  the  courts  have 
no  power  whatever  under  those  circum- 
stances to  review  his  determination  by  man- 
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danius  or  injunction.  The  court  has  no  gen- 
eral  supervisory  power  over  the  officers  of 
the  Land  Department,  by  which  to  control 
their  decisions  upon  questions  within  their 
jurisdiction.  If  this  writ  were  ^ranted  we 
would  require  the  Secretary  of  the  Interior 
to  repudiate  and  disaffirm  a  decision  which 
he  regarded  it  his  duty  to  make  in  the  ex- 
ercise of  that  judgment  which  is  reposed  in 
him  by  law,  and  we  should  require  him  to 
come  to  a  determination  upon  the  issues  in- 
volved directly  opposite  to  tliat  which  he  had 
reached,  and  which  the  law  conferred  upon 
him  the  jurisdiction  to  make.  Mandamus 
has  never  been  regarded  as  the  proper  writ 
to  control  the  judgment  and  discretion  of  an 
officer  as  to  the  decision  of  a  matter  which 
the  law  gave  him  the  power  and  imposed 
upon  him  the  duty  to  decide  for  himself. 
The  writ  never  can  be  used  as  a  substitute 
for  a  writ  of  error.  Nor  does  the  fact  that 
no  writ  of  error  will  lie  in  such  a  case  as 
this,  by  which  to  review  the  judgment  of 
the  Secretary,  furnish  any  foundation  for 
the  claim  that  mandamus  may  therefore  be 
awarded.  The  responsibility  as  well  as  the 
power  rests  with  the  Secretory,  uncontrolled 
by  the  courte. 

Neither  the  case  of  Roberts  v.  United 
States,  176  U.  6.  221,  44  L.  ed.  443,  20  Sup. 
Ct.  Rep.  396,  nor. that  of  American  School 
of  Magnetic  Healing  v.  McAnnulty,  187  U.  S. 
94,  ante,  90,  23  Sup.  Ct  Rep.  33,  decides 
anything  opposing  these  views. 

In  the  Roberts  Case  it  was  simply  decided 
that  the  duty  of  the  Treasurer  to  pay  the 
money  in  question  in  that  case  was  minis- 
terial in  ite  nature,  and  should  have  beon 
performed  by  him  on  demand,  and  that, 
therefore,  mandamus  was  the  proper  remedy 
for  his  failure  to  do  it. 

In  the  MeAnnulty  Case  it  was  held  that 
the  order  of  the  Postmaster  Greneral  to  the 
postmaster  in  the  city  of  Nevada,  not  to 
deliyer  the  mail  to  the  relator,  was  not  a 
justification  for  such  refusal,  because  the 
order  was  given  without  authority  of  law, 
and  the  postmaster  could,  notwithstanding 
such  order,  be  compelled  by  mandamus  to  do 
his  duty  and  deliver  the  mail.  The  case  has 
no  relevancy  to  the  one  in  hand. 

*We  are  so  clearly  of  opinion  that  the  de-[326] 
cision  of  the  defendant  in  this  case  was  ju- 
dicial in  its  nature  that  further  argument 
upon  the  subject  is  needless. 

The  judgment  of  the  Court  of  Appeals  of 
the  District  of  Columbia  is  affirmed. 


SOUTHERN  RAILWAY  COMPANY,  Plff. 

in  Err,, 

V.' 

JOHN  H.  ALLISON. 

(See  8.  C.  Reporter's  ed.  826-339.) 

Jurisdiction  of  Federal  courts — diverse  ctfi- 


NoTR. — As  to  diverse  oitlscnahip  o«  gromnd  of 
Federal  jurisdiction — see  Sbipp  v.  Williams,  10 
CCA.  247.  and  note :  Mason  v.  DullAgbam,  27 
C  C.  A.  206.  and  note;  Seddon  ▼.  Vlrglnta,  T. 
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genship—suit  against  foreign  eorporation 
^-effect  of  ''domestication*'  statute — re- 
wioval  to  Federal  courts, 

X  A  foreign  railroad  corporation  does  not  be- 
come a  citizen  of  North  Carolina,  so  far  as  to 
affect  the  jurisdiction  of  the  Federal  courts 
upon  the  question  of  diverse  citizenship,  by 
complying  with  N.  C.  Pub.  Acts  1890,  chap.. 
62,  which  declares  that  such  a  corporation 
becomes  a  domestic  corporation  by  filing  with 
the  secretary  of  state  duly  authenticated 
copies  of  Its  charter  and  by-laws. 

"X,  The  right  of  a  foreign  railroad  corporation 
onder  the  act  of  Congress  of  August  18,  1888, 
chap.  866,  I  2  (25  Stat,  at  L.  433),  to  remoTS 
to  a  Federal  court,  for  prejudice  or  local  In- 
fluence, a  suit  brought  In  a  court  of  North 
Qirollna  by  a  citizen  of  that  state,  Is  not  de- 
feated because  such  corporation  has  compiled 
with  the  provisions  of  N.  C.  Pub.  Acts  1899. 
«hap.  62,  which  declares  that  foreign  railroad 
corporations  shall  become  domestic  by  filing 
with  the  secretary  of  state  duly  authenticated 
copies  of  their  charters  and  by-laws. 

[No.  232.] 

Argued  April  8,   1903.     Decided  May  18, 

1908. 

m 

IN  ERROR  to  the  Supreme  Court  of  tlie 
State  of  North  Carolina  to  review  a 
judgment  which  affirmed  a  judgment  of  the 
Superior  Court  of  McDowell  County  entered 
on  a  verdict  of  a  jury  in  favor  of  plaintiflf  in 
4in  action  to  recover  from  a  railroad  com- 
pany the  damages  suffered  by  reason  of  its 
negligence.     Reversed. 

See  same  case  below,  129  N.  C.  836,  40  S. 
IL  91. 


Statement  by  Mr.  Justice  Peokluunt 
Tlie  supreme  court  of  the  state  of  North 
Carolina  affirmed  a  judgment  against  the 
railu'ny  company,  which  was  entered  on  a 
verdict  of  a  jury  upon  a  trial  in  the  state 
•court,  and  the  railway  company  has  brought 
the  case  here  by  writ  of  error. 

The  plaintiff  below  brought  his  action  in 
the  state  court  against  the  railway  company 
to  recover  damages  suffered  by  reason  oi  the 
alleged  negligence  of  the  defendant.  The 
defendant  answered,  and  averred  that  it  was 
a  corporation  created  and  organized  under 
the  laws  of  the  state  of  Virginia;  it  denied 
the  various  allegations  of  the  complaint  as 
to  its  negligence  and  as  to  the  damages  suf- 
fered by  the  plaintiff,  and  also  set  up  as  a 
defense  plaintiff's  contributory  negligence. 
(827]  After  answer  •and  under  the  provisions  of 
the  2d  section  of  the  act  of  Congress,  chap- 
ter 8C6,  approved  August  13,  1888  (25  Stat. 
at  L.  433),  the  defendant,  alleging  that  it 


was  a  corporation  created  under  the  laws  of 
Virginia,  submitted  a  petition  to  the  United 
States  circuit  court  in  North  Carolina,  for 
the  removal  of  the  case  from  the  state  to 
the  United  States  court,  and  the  ground  for 
removal,  aa  stated  in  the  petition,  was  be- 
cause of  "prejudice  or  local  influence"  to 
such  an  extent  that  it  would  ''not  be  able  to 
obtain  justice  in  such  state  court,  or  in  any 
other  state  court  to  which  the  said  defend- 
ant may,  under  the  laws  of  the  state,  have 
the  right,  on  account  of  such  prejudice  or  lo- 
cal influence,  to  remove  said  cause."  The 
petition  was  supported  by  an  affidavit  thnt 
set  up  facts  from  which  the  court  might  find 
that  defendant  •could  not  obtain  justice  in 
the  state  court. 

The  circuit  court  decided  that  the  proof 
submitted  to  it  was  sufficient;  that  defend- 
.  ant  was  a  citizen  of  Virginia,  and  that  it 
I  could  not,  on  account  of  local  prejudice  and 
influence,  obtain  a  fair  trial  in  the  state 
court,  and  it,  therefore,  ordered  the  removal 
of  the  cause  to  the  United  States  circuit 
court  for  the  western  district  of  North  Caro- 
lina. The  court  also  ordered  that  its  clerk 
should  certify  to  the  state  court  the  order  of 
removal,  "together  with  copies  of  the  peti- 
tion, bond,  and  affidavit,  to  the  end  that  the  . 
state  court  may  be  advised  of  the  action  of 
this  court  and  of  its  order  of  removal,  and 
to  the  further  end  that  the  said  state  court 
may  proceed  no  further  with  the  said  suit 
or  action,  and  to  the  end  also  that  the  said 
state  court  may  direct  the  clerk  of  the  supe- 
rior court  of  the  county  of  McDowell  to 
make  a  full  and  complete  transcript  of  the 
record  of  said  action  and  to  certify  the  same 
to  this  court  for  trial." 

Upon  the  flling  of  this  order  in  the  state 
court  that  court  declined  to  grant  the  mo- 
tion to  surrender  jurisdiction,  holding  t^'nt 
the  case  could  not  be  legally  removed  to  the 
circuit  court  of  the  United  States,  and  it 
made  the  following  order: 

"In  this  case  it  appears  to  the  court  that 
the  circuit  court  of  the  United'  States  has 
caused  an  order  for  the  removal  of  the  case 
to  the  circuit  court  of  the  United  States,  up- 
on petition  setting  forth  that  the  defendant 
is  a  nonresident  of  the  state  of  North  Caro- 
lina ;  and  it  further  appearing  to  the  court, 
by  *the  admission  of  defendant,  through  its [328] 
counsel,  that  the  defendant  has  complied 
with  the  terms  of  th6  act  of  the  legislature 
of  the  state  of  North  Carolina,  being  chap-  • 
ter  62  of  the  acts  of  the  general  assembly  of 
North  Carolina  at  its  session  of  1899 :  It  is 
thereupon  considered  by  the  court  that  the 
defendant  is  a  corporation  of  this  state  by 
virtue  of  said  act,  and  that  it  is  not  entitled 


&  C.  Steel  ft  Iron  Co.  (C.  C.  W.  D.  Va.)  1  L.  R. 

A.  108,  and  note ;  Myers  v.  Murray,  N.  &  Co. 
(C.  C.  S.  D.  Iowa)  11  L.  R.  A.  216,  and  note. 
And  see  note  to  Roberts  v.  Lewis,  36  L.  ed.  U. 

B.  570. 

On  removal  of  cau9e9  generally — see  notes  to 
Whelan  v.  New  York,  L.  B.  &  W.  R.  Co.  (C.  C. 
N.  D.  Ohio)  1  L.  R.  A.  65 ;  Butler  v.  National 
Home  for  Disabled  Volunteer  Soldiers,  36  L.  ed. 
U.  8.  846,  and  Torrence  v.  Shedd,  36  L.  ed.  U. 
.8.  528. 
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On  removal  from  state  to  Federal  court  for 
prejudice  or  local  influence — see  notes  to  Whe- 
lan V.  New  York.  L.  B.  ft  W.  R.  Co.  (C.  C.  N.  D. 
Ohio)  1  L.  R.  A.  65 ;  Ilusklns  v.  Cincinnati,  N. 
O.  ft  T.  P.  R.  Co.  (C.  C.  N.  D.  Tenn.)  8  L.  R. 
A.  545;  Blerbower  v.  Miller  (Neb.)  9  L.  R.  A. 
228 ;  Brodbead  v.  Shoemaker  (C.  C  N.  D.  Oa.) 
11  L.  R.  A.  567 ;  P.  Schwenk  ft  Co.  v.  Strang,  8 
C.  C.  A.  95 ;  Gaines  v.  Puentes,  28  L.  ed.  U.  S. 
524,  and  Jefferson  v.  Driver,  29  L.  ed.  U.  8. 
897. 
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to  remove  this  cause  to  the  Federal  court. 
It  is  further  considered  by  the  court  that 
the  courts  of  the  state  of  North  Carolina 
have  jurisdiction  of  this  cause,  and  this 
court  declines  to  surrender  jurisdiction 
thereof.  It  is  ordered  by  the  court  that  a 
copy  of  this  order  be  sent  to  the  clerk  of  said 
circuit  court  of  the  United  States  by  the 
clerk  of  this  court." 

The  act  of  the  legislature  of  North  Caro- 
lina, referred  to  in  the  foregoing  order,  is 
set  forth  in  full  in  the  margin.f 

1320]  *lt  was  admitted  that  defendant  had  com- 
plied with  the  terms  of  the  act  before  the 
cause  of  action  set  out  in  the  complaint  of 
plaintiff  had  accrued. 

When  the  case  was  thereafter  called  for 

{830] trial  in  the  state  court,  •a  motion  was  again 
made  to  dismiss  the  same  from  that  court 
because  of  the  removal  to  the  United  States 
circuit  court.  The  motion  was  again  de- 
nied, and  an  exception  taken  by  the  defend- 
ant. The  case  was  then  tried  in  the  state 
court,  and  resulted  in  a  verdict  for  the 
plaintiff,  upon  which  judgment  was  entered,- 
and  exception  token  to  the  verdict  and  to  the 


entry  of  judgment.  Defendant  appealed 
from  the  judgment  to  the  supreme  coort  of 
the  state  of  North  Carolina,  and  aasi^^ed  as 
error,  among  other  things,  the  refusal  of  the- 
trial  court  to  recognise  the  removal,  a.zMl  ita 
trial  of  the  cause  after  it  had  been  legally 
removed  to  the  Federal  court.  The  snprema 
court  of  North  Carolina  affirmed  the  jud^ 
ment  (129  N.  0.  336,  40  S.  E.  91),  and  de- 
cided against  the  right  claimed  by  defend- 
ant  to  a  removal  of  the  cause  under  the  stat* 
ute  of  the  United  States  above  referred  to. 

Mr.  F.  H.  Bnsbee  argued  the  cause,  and, 
with  Mr.  Charles  Price,  filed  a  brief  for 
plaintiff  in  error: 

The  order  of  removal  was  valid. 

8t.  Louis  d  8.  F.  R.  Co.  v.  James,  161  U. 
S.  645,  40  L.  ed.  802,  16  Sup.  Ct.  Rep.  621; 
Louisville,  N.  A.  d  O.  R.  Co.  t.  LouisviUm- 
Trust  Co.  174  U.  S.  562,  43  L.  ed.  1081,  19 
Sup.  Ct.  Rep.  817;  Wilson  v.  Southern  /». 
R.  Co.  64  S.  C.  162,  36  S.  E.  701,  41  S.  E. 
971;  Walters  v.  Chicago,  B.  d  Q.  R.  Co.  104 
Fed.  377. 


t( Chapter  62,  Public  Acts  of  1899.) 
The   Oeneral  Assembly   of  North   Carolina   do 

enact: 

Sec.  1.  That  every  telegraph,  telephone,  ex- 
press, insurance,  steamboat,  and  railroad  com- 
pany Incorporated,  created,  and  organized  under 
and  by  virtue  of  the  laws  of  any  state  or  gov- 
ernment other  than  that  of  North  Carolina,  de- 
siring to  own  property  or  to  carry  on  business, 
or  to  exercise  any  corporate  franchise  whatsoever 
In  this  state,  shall  become  a  domestic  corpora- 
tion of  the  state  of  North  Carolina  by  filing  in 
the  otnce  of  the  secretary  of  state  a  copy  of  Its 
charter,  duly  authenticated  in  the  manner  di- 
rected by  law  for  the  authentication  of  statutes 
of  the  state  or  country  under  the  laws  of  which 
such  company  or  corporation  is  chartered  and 
organized,  and  a  copy  of  its  by-laws  duly  au- 
thenticated by  the  oath  of  its  secretary.  Such 
corporation  shall  pay  therefor  to  the  secretary 
of  state,  to  be  turned  over  by  him  into  the  state 
treasury,  such  fees  as  are  or  may  be  required 
by  law. 

Sec.  2.  That  if  any  such  charter  or  by-laws, 
or  any  part  thereof,  filed  in  the  ofllce  of  the 
Secretary  of  State,  shall  be  in  contravention-  or 
violation  of  the  laws  of  this  state,  such  char- 
ter or  by-laws,  or  such  part  thereof  as  are  In 
conflict  with  the  laws  of  this  state,  shall  be 
null  and  void  in  this  state. 

Sec.  8.  That  when  any  such  corporation  shall 
have  complied  with  the  provisions  of  this  act 
above  set  out  it  shall  thereupon  immedlately.be- 
•  come  a  corporation  of  this  state,  and  shall  en- 
Joy  the  rights  and  privileges  and  be  subject  to 
the  liability  of  corporations  of  this  state  the 
same  as  if  such  corporation  had  been  originally 
created  by  the  laws  of  this  state.  It  may  sue 
and  be  sued  In  all  the  courts  in  this  state  as 
fully  as  if  such  corporation  were  originally  cre- 
ated under  the  laws  of  the  state  of  North  Caro- 
lina. 

Sec.  4.  That  on  and  after  the  Ist  day  of  June, 
1899,  it  shall  be  unlawful  for  any  such  corpora- 
tion to  do  business,  or  attempt  to  do  business, 
in  this  state  without  having  fully  complied  with 
the  requirements  of  this  act. 

Sec.  6.  Any  such  corporation  violating  any  of 
the  provisions  of  this  act  shall  forfeit  to  the 
state  of  North  Carolina  a  penalty  of  |200  for 
each  and  every  day  after  the  1st  day  of  June, 
ISPft.  on  which  such  corporation  shall  have  con- 
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Unued  to  operate  and  do  business  withoat  har* 
lug  complied  with  the  requirements  of  this  acc 
Such  penalty  shall  be  recovered  by  the  treasurer^ 
of  the  state  for  the  benefit  of  the  state  of  Nort^ 
Carolina,  and  It  shall  be  his  duty  to  sae  for  sack 
forfeitures  In  the  superior  court  of  Wake  coonty 
as  the  same  accrue. 

Sec.  6.  No  telegraph*  telephone,  express.  In- 
surance, steamboat,  or  railroad  company,  wblclft 
Is  a  foreign  corporation  of  another  state  do- 
ing business  in  North  Carolina,  shall  be  alloweit 
to  sue  in  the  courts  of  North  Carolina  on  or  af- 
ter June  Ist,  1899,  until  such  foreign  corpora- 
tion has  become  a  domestic  corporation,  either 
by  a  special  act  of  the  legislature,  or  under  tli# 
provisions  of  this  act. 

Sec.  7.  No  such  foreign  corporation,  mentioned 
In  the  preceding  section  of  this  act,  shall  be  al- 
lowed to  enter  Into  a  contract  In  the  state  oT 
North  Carolina  on  or  after  the  Ist  day  of  Jane, 
1899,  nor  shall  any  such  contract  heretofore  or- 
hereafter  made,  or  attempted  to  be  made  an^ 
entered  Into  by  such  corporation  In  the  state  ot 
North  Carolina,  be  enforceable  by  such  corporm- 
tlon  unless  such  corporation  shall,  on  or  before 
the  1st  day  of  June,  1890,  become  a  domestic 
corporation  under  and  by  virtue  of  the  laws  oT 
North  Carolina. 

Sec.  8.  Any  such  corporation  violating  the 
provisions  of  this  act  by  doing  any  business  la 
this  state  without  first  becoming  a  domestic  oor> 
poratlon  In  the  manner  prescribed  by  law  shall, 
in  addition  to  the  penalty  prescribed  In  |  5  o^ 
this  act,  forfeit  a  penalty  of  S500  for  each  day 
any  such  business  shall  be  done  by  It  In  the 
state  of  North  Carolina  on  or  after  the  1st 
day  of  June,  1899.  The  amonnt  so  forfeited 
under  the  pro\isions  of  this  section  shall  be  re- 
covered by  the  treasurer  of  North  Carolina,  and 
It  shall  be  the  duty  of  said  state  treasurer  to 
institute  suit  for  same  In  the  superior  court  of 
Wake  county:  Provided,  The  business  contem- 
plated in  this  section  of  this  act  does  not  em- 
brace such  business  as  is  strictly  the  business 
of  interstate  commerce. 

Sec.  9.  That  all  laws  and  clauses  of  laws  fa 
confiict  with  the  provisions  of  this  act  are  here- 
by repealed. 

Sec.  10.  That  this  act  shall  be  In  force  from 
and  after  Its  ratification. 

Ratified  the  10th  day  of  February,  a.  d.  1809. 
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Mr,  W.  A.  Hemderson  also  argued  the 
cause  for  plaintifT  in  error. 

Mr,  XL  J.  Jnstioe  argued  the  cause,  and^ 
•with  Mr.  J.  C.  Pritchard,  filed  a  brief  for 
defendant  in  error: 

Whether  the  Southern  Railway  Company 
bad  the  right  to  remove,  into  the  circuit 
•court  of  the  United  States,  this  action 
brought  against  it  by  a  citizen  of  North 
Carolina  in  a  court  of  that  state,  depends 
vpon  the  question  whether  this  company 
was  A.  corporation  created  by  the  laws  of 
Virginia  only,  or  by  the  laws  of-North  Caro- 
lina also. 

Gerling  v.  Baltimore  d  0.  R.  Co.  151  U. 
€.  677,  38  L.  ed.  311,  14  Sup.  Ct.  Rep.  533; 
Memphis  d  0.  R.  Co,  v.  Alabama,  107  U.  S. 
^1.  27  L.  ed.  518,  2  Sup.  Ct.  Rep.  432. 

The  decisions  of  the  supreme  court  of 
North  Carolina  are  uniform  to  the  effect 
that  a  compliance  with  the  act  of  1899,  chap. 
62,  by  a  corporation,  charters  it  in  North 
Carolina,  as  distinguished  from  licensing  a 
foreign  corporation  to  do  business  therein. 

Debnam  v.  Southern  Bell  Teleph.  d  Teleg. 
Co,  126  N.  C.  831,  36  S.  E.  269;  Layden  v. 
Endotoment  Bank,  K,  of  P,  128  N.  C.  546, 
39  S.  E.  47. 

In  8t.  Louis  d  8,  F.  R,  Co.  v.  James,  161 
U.  S.  645,  40  L.  ed.  802,  16  Sup.  Ct.  Rep. 
621;  Louisville,  N.  A,  d  C.  R.  Co.  v.  Louis- 
ville Trust  Co.  174  U.  S.  652,  43  L.  ed.  1081, 
19  Sup.  Ct.  Rep.  817,  and  that  line  of  cases, 
the  question  was :  If  a  corporation  is  char- 
tered in  one  state,  and  afterwards  is  char- 
tered in  another  state,  which  state  is  it  a 
citizen  of  for  purposes  of  jurisdiction  when 
it  sues  or  is  sued  in  the  United  States 
courts? 

Mr.  Justice  Peokham,  after  making  the 
foregoing  statement  of  facts,  delivered  the 
opinion  of  tl^e  court: 

The  state  court  refused  to  recognize  the 
validity  of  the  order  of  removal  of  this  case 
to  the' Federal  court  solely  because  of  the 
state  statute,  and  because  of  the  admitted 
compliance  of  defendant  with  its  provisions. 
It  held  that  by  complying  with  the  statute 
the  defendant  became  a  citizen  of  North 
Carolina,  so  far,  at  least,  as  to  prevent  it 
from  applying  for  removal  as  a  citizen  of 
another  state.  We,  therefore,  assume  the 
sufficiency  of  the  facts  to  warrant  the  deci- 
sion of  the  circuit  court  of  the  United 
States  removing  the  case  to  that  court,  pro- 
vide the  defendant  company  was  a  citizen 
of  Virginia  and  did  not  become  a  citizen  of 
North  Carolina  by  virtue  of  its  compliance 
with  the  state  statute. 

The  ruling  of  the  state  court,  by  which  it 
(331] proceeded  to  judgment  *in  the  case  notwith- 
standing the  order  of  removal  to  the  Federal 
court,  is  reviewable  here  under  §  709,  Re- 
vised Statutes  (U.  S.  Comp.  Stat.  1901,  p. 
575).  Stone  v.  South  Carolina,  117  U.  S. 
430,  29  L.  ed.  962,  6  Sup.  Ct.  Rep.  799 ;  Mis- 
souri P.  R.  Co.  V.  Fitzgerald,  160  U.  S.  556, 
40  L.  ed.  536,  16  Sup.  Ct.  Rep.  389. 

Two  propositions  were  argued  at  the  bar: 
(1)  Whether  the  state  court  had  the  right 
to  pass  upon  the  question  of  the  validity  of 
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the  order  of  the  circuit  court  of  the  United 
States  removing  the  case  to  that  court.  (2) 
Did  the  defendant  company,  which  was  orig* 
inctUy  incorporated  in  the  state  of  Virginia, 
have  the  right,  as  a  citizen  of  Virginia,  to 
remove  the  case  into  the  Federal  court,  not- 
withstanding the  defendant  company  had 
complied  with  the  statute  of  North  Caro- 
lina, which  declared  that  upon  doing  the 
things  therein  mentioned  the  defendant  be- 
canie  a  domestic  corporation  of  North  Caro- 
lina? 

In  the  view  we  take  of  this  case,  it  is  un- 
necessary to  dwell  upon  the  first  of  these 
questions.  We  therefore  address  ourselves 
to  the  second. 

The  statute  of  North  Carolina  provides,  in 
substance,  that  a  railroad  company  incorpo' 
rated  under  the  laws  of  any  state  or  govern- 
ment, other  than  North  Carolina,  which  de- 
sires to  own  property  or  carry  on  business, 
or  to  exercise  any  corporate  franchises  with- 
in that  state,  shall  become  a  domestic  cor* 
poration  of  the  state  of  North  Carolina  "by 
filing  in  the  office  of  the  secretary  of  state  a 
copy  of  its  charter,  duly  authenticated  in 
the  manner  directed  by  law  for  the  authenti- 
cation of  statutes  of  the  state  or  country 
under  the  laws  of  which  such  company  or 
corporation  is  chartered  or  organized,  and  a 
copy  of  its  by-laws  duly  authenticated  by 
the  oath  of  its  secretary."  Section  3  of  the 
act  provides: 

"That  when  any  such  corporation  shall 
have  complied  with  the  provisions  of  this  act 
(above  set  out)  it  shall  thereupon  immedi- 
ately'^ become  a  corporation  of  this  state  and 
shall  enjoy  the  rights  and  privileges,  and  be 
subject  to  the  liability^  of  corporations  of 
this  state  the  same,  as  if  such  corporation 
had  been  originally  created  by  the  laws  of 
this  state.  It  may  sue  and  be  sued  in  all 
courts  of  this  state,  and  shall  be  subject  to 
the  jurisdictioii  of  the  courts  of  this  state  as 
fully  as  if  such  corporation  were  originally 
created  under  the  laws  of  the  state  of  North 
Carolina." 

•It  is  further  provided  by  §  4  that  it  shall  [33«1 
be  unlawful  for  such  foreign  corporation  to 
do  business,  or  attempt  to  do  business,  in 
North  Carolina  after  the  1st  day  of  June, 
1899,  without  having  fully  complied  with 
the  requirements  of  the  act.  It  is  admit- 
ted that  the  company  did  comply  with  the 
provisions  of  the  act  in  relation  to  filing  its 
charter,  by-laws,  etc.,  with  the  secretaiy  of 
state. 

It  early  became  material  to  inquire  into 
the  nature  of  the  status  of  corporations  with 
regtfi'd  to  the  jurisdiction  of  the  Federal 
courts  under  the  Constitution  and  laws  of 
the  rjnited  States.  A  recent  statement  of 
the  law  on  that  subject  is  contained  in  the 
case  of  St.  Louis  d  S.  F.  R.  Co.  v.  James, 
161  U.  S.  545,  40  L.  ed.  802,  16  Sup.  Ct.  Rep. 
621.  It  was  said  by  Mr.  Justice  Shiras,  in 
delivering  the  opinion  of  the  court  in  that 
case,  that,  after  considerable  contention  in 
the  courts,  it  was  finally  determined  by  this 
court  that  the  citizenship  of  a  corporation 
was  that  of  the  state  originally  creating  it» 
and  that  it  was  a  presumption  of  law  that 
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the  merabcrs  of  the  corporation  were  citizens 
of  the  same  state. 

The  facts  upon  which  the  decision  of  the 
court  in  that  case  was  based,  so  far  as  im- 
portant to  be  here  observed,  were  these: 
The  St.  Louis  &  San  Francisco  Railway 
Company  was  a  corporation  originally  cre- 
ated under  the  laws  of  the  state  of  Missouri, 
and  it  operated  a  railroad  from  Monett  in 
the  state  of  Missouri  to  the  southern  border 
of  that  state.  Subsequently,  and  under 
provisions  of  the  laws  of  Arkansas,  it  en- 
tered that  state  for  the  purpose  of  operating 
its  road  therein  from  the  southern  boundary 
.  of  the  state  of  Missouri  to  Fort  Smith  in  the 
state  of  Arkansas;  the  portion  of  the  rail- 
road in  Arkansas  was  operated  by  the  leas- 
ing of  a  railroad  already  or  partly  built  in 
that  state.  The  state  of  Arkansas  had  pro- 
vided by  its  legislation  that  before  any  rail- 
road  corporation  of  any  other  state  or  terri- 
tory should  be  permitted  to  avail  itself  of 
the  benefits  of  the  act  allowing  the  purchas- 
ing or  leasing  of  any  road  within  that  state, 
the  foreign  corporation  should  "file  with  the 
secretary  of  state  of  this  state  a  certified 
copy  of  its  articles  of  incorporation,  if  incor- 
porated under  a  general  law  of  such  state  or 
territory,  or  a  certified  copy  of  the  statute 
[333]*laws  of  such  state  or  territory  incorporat- 
ing such  company,  where  the  charter  of  such 
railroad  corporation  was  granted  by  special 
statute  of  such  state ;  and  upon  the  filing  of 
such  articles  of  incorporation  or  such  char- 
ter, with  a  map  and  profile  of  the  proposed 
line,  and  paying  the  fees  prescribed  by  law 
for  railroad  charters,  such  railroad  company 
shall,  to  all  intents  and  purposes,  become  a 
railroad  corporation  of  this  state,  subject  to 
all  of  the  laws  of  the  state  now  in  force  or 
hereafter  enacted,  the  same  as  if  formally 
incorporated  in  this  state,  anything  in  ii^ 
articles  of  incorporation  or  charter  to  the 
contrary  notwithstanding,  and  such  acts  on 
the  part  of  such  corporation  shall  be  con- 
clusive evidence  of  the  intent  of  such  corpo- 
ration to  create  and  become  a  domestic  cor- 
poration: And  provided  further.  That 
every  railroad  corporation  of  any  other 
state,  which  has  heretofore  leased  or  pur- 
chased any  railroad  in  this  state,  shall,  with- 
in sixty  aays  from  the  passage  of  this  act, 
file  a  duly  certified  copy  of  its  articles  of  in- 
corporation or  charter  with  the  secretary  of 
state  of  this  st-ate,  and  shall,  thereupon,  be- 
come a  corporation  of  this  state,  anything  in 
its  articles  of  incorporation  or  charter  to  the 
contrary  notwithstanding;  and  in  all  suits 
or  proceedings  instituted  against  any  such 
corporation  process  may  be  served  upon  the 
agent  or  agents  of  such  corporation  or  corpo- 
rations in  this  state,  in  the  same  manner 
that  process  is  authorized  by  law  to  be 
served  upon  the  agents  of  railroad  corpora- 
tions in  this  state  organized  and  existing 
under  the  laws  of  this  state." 

The  railroad  company,  pursuant  to  that 
act,  filed  with  the  secretaiy  of  state  of  the 
state  of  Arkansas  a  duly  certified  copy  of  its 
articles  of  incorporation  under  the  laws  of 
Missouri.  After  this  had  been  done  and 
while  the  company  was  operating  its  rail- 
1082 


road  from  Monett,  Missouri,  to  Fort  Smith, 
Arkansas,  one  Etta  James  brought  an  action 
in  the  circuit  court  of  the  United  Stetes  for 
the  western  district  of  Arkansas  against  the 
compan}'  for  negligence  in  maintaining  a 
switch  track  at  Monett,  in  Barry  county, 
Missouri,  so  near  ite  tracks  that  the  hus- 
band of  plaintiff  was  struck  and  killed  by  it 
on  July  3,  1889,  while  employed  as  a  fireman 
on  one  of  the  company's  en^nes.  The 
plaintiff  was  the  widow  and  sole  heir  at  law 
of  her  husband,  *  and  resided  at  Monett,  and  [3S4} 
was  a  citizen  of  the  stete  of  Missouri.  She 
recovered  a  verdict  in  the  United  Stetes  cir- 
cuit court  in  Arkansas',  and  the  cause  was 
teken  to  the  circuit  court  of  appeals  for  the 
eighth  circuit  by  the  railroad  company, 
which  claimed  that  the  circuit  court  of  Ar- 
kansas had  no  jurisdiction,  because  the  rail- 
road company  was  a  citizen  of  Missouri  and 
the  plaintifi'  was  a  citizen  of  the  same  stete. 
That  court,  desiring  instructions  from  the 
Supreme  Court  of  the  United  Stetes  before 
deciding  the  case,  propounded  the  following 
questions: 

"1.  In  view  of  the  provisions  of  the  act  of 
the  general  assembly  of  Arkansas,  approved 
March  13,  1889,  did  the  St.  Louis  ft  San 
Francisco  Railway  Company,  by  filing  fi  cer- 
tified copy  of  ite  articles  of  incorporation 
under  the  laws  of  Missouri  with  the  secre- 
te ry  of  stete  of  Arkansas,  and  continuing 
to  operate  its  railroad  through  that  stete, 
become  a  corporation  and  citizen  of  the  stece 
of  Arkansas? 

"2d.  In  view  of  the  provisions  of  the  aet 
of  t^c  general  assembly  of  Arkansas,  ap- 
proved March  13,  1889,  did  the  St  Louis  ft 
San  Francisco  Railway  Company,  by  filing^ 
a  certified  copy  of  its  articles  of  incorpora- 
tion under  tne  laws  of  Missouri  with  the 
secretery  of  state  of  Arkansas,  and  continu- 
ing to  oi)erate  its  railroad  through  that  stete, 
become  a  citizen  of  the  stete  of  Arkansas,  sc^ 
as  to  give  the  circuit  court  of  the  United 
Stetes  for  the  western  district  of  Arkansas 
jurisdiction  of  this  action,  in  which  the  de- 
fendant in  error  was  and  is  a  citizen  of  the 
state  of  Missouri? 

"3d.  In  view  of  the  provisions  of  the  act 
of  the  general  assembly  of  Arkansas,  ap- 
proved March  13,  1889,  did  the  8t.  Louis  ft 
San  Francisco  Railway  Company,  by  filing  a 
certified  copy  of  ite  articles  of  incorporation 
under  the  laws  of  Missouri  with  the  eecre- 
ter^'  of  stete  of  Arkansas,  and  continuing  to 
operate  its  railroad  through  that  stete,  be- 
come a  citizen  of  the  stete  of  Arkansas,  so  as 
to  give  the  circuit  court  of  the  United 
Stetes  for  the  western  district  of  Arkansas 
jurisdiction  of  this  action,  in  which  defend- 
ant in  error  was  and  is  a  resident  and  citi- 
zen of  the  stete  of  Missouri,  and  the  cause  of 
action  accrued  in  the  stete  of  Missouri,  and 
arose  from  an  accident  that  resulted  *  from  [335) 
the  operation  of  the  railroad  of  the  company 
in  that  stete  ? 

*'4th.  In  view  of  the  facte  hereinbefore  set 
forth,  did  the  circuit  court  of  the  United 
Stetes  for  the  western  district  of  Arkansaa 
have  jurisdiction  of  this  action  T' 

After  a  full  examination  of  the  prior  eases 

190  v.  A. 


1902. 


Southern  R.  Co.  ▼.  Allison. 


885-38T 


Hr.  Justice  Shiras,  speaking  for  the  court, 
answered  the  second  question  in  the  nega- 
tiye,  observing  that  such  answer  rendered  it 
unnecessary  to  answer  the  other  questions. 

Here  was  a  corporation  ori^nally  incorpo- 
rated in  the  state  of  Missouri  going  into  the 
state  of  Arkansas  and  operating  a  railroad 
in  that  state  by  leasing  a  portion  of  it  there- 
in and  complying  with  a  statute  which  pro- 
vided that,  upon  filing  a  certified  copy  of  its 
articles  of  incorporation  with  the  secretary 
o(  state  of  Arkansas,  it  should  be  regarded 
as  formally  incorporated  in  that  state,  and 
it  should  thereby  become  a  domestic  corpo- 
ration, and  yet  it  was  held  that  defendant 
could  not  be  sued  by  a  citizen  of  Missouri  in 
the  Federal  court  in  the  state  of  Arkansas; 
that,  although  to  some  extent  and  for  some 
purposes  it  might  be  regarded  as  a  corpora- 
tion of  Arkunsas,  it  was  for- purposes  of  ju- 
risdiction in  the  Federal  courts  to  be  regard- 
ed as  a  corporation  of  the  state  of  Missouri. 

The  case,  it  will  be  seen,  was  not  decided 
upon  the  ground  that  the  cause  of  action 
had  arisen  in  the  state  of  Missouri.  It  was 
admitted  that  the  cause  of  action  was  tran- 
sitory, but  the  broad  question  was  decided 
that  the  company  was  a  corporation  of  Mis- 
souri and  a  citizen  of  that  state,  and  could 
not  be  sued  by  another  citizen  of  that  state 
in  the  Federal  courts  of  Arkansas. 

It  is  stated  in  the  opinion: 

"The  presumption  that  a  corporation  is 
composed  of  citizens  of  the  state  which  cre- 
ated it  accompanies  such  corporation  when 
it  does  business  in  another  state,  and  it  may 
sue  or  be  sued  in  the  Federal  courts  in  such 
other  state  as  a  citizen  of  the  state  of  its 
ori^nal  creation. 

*'We  are  now  asked  to  extend  the  doctrine 
of  indisputable  citizenship,  so  that  if  a  cor- 
poration of  one  state,  indisputably  taken, 
for  the  purpose  of  Federal  jurisdiction,  to  be 
[336]  composed  *of  citizens  of  such  state,  is  au- 
thorized bv  the  law  of  another  state  to  do 
business  therein,  and  to  be  endowed,  for  lo- 
cal purposes,  with  all  the  powers  and  privi- 
leges of  a  domestic  corporation,  such  adopt* 
ed  corporation  shall  be  deemed  to  be  com- 
posed of  citizens  of  the  second  state,  in  such 
a  sense  as  to  confer  jurisdiction  on  the  Fed- 
eral courts  at  the  suit  of  a  citizen  of  the 
state  of  its  ori^nal  creation. 

''We  are  unwilling  to  sanction  such  an  ex- 
tension of  a  doctrine  which,  as  heretofore  es- 
tablished, went  to  the  very  verge  of  judicial 
power.  That  doctrine  began,  as  we  have 
seen,  in  the  assumption  that  state  corpora- 
tions were  composed  of  citizens  of  the  state 
which  created  them;  but  such  assumption 
was  one  of  fact,  and  was  the  subject  of  alle- 
gation and  traverse,  and  thus  the  jurisdic- 
tion of  the  Federal  courts  might  be  defeat- 
ed. Then,  after  a  long  contest  in  this  court, 
it  was  settled  that  the  presumption  of  citi- 
zenship is  one  of  law,  not  to  be  defeated  by 
allegation  or  evidence  to  the  contrary.  There 
we  are  content  to  leave  it." 

In  Louinville,  N.  A,  d  C.  R,  Co,  v.  Louia- 
vilU  Trust  Co.  174  U.  S.  552,  43  L.  ed.  1081, 
19  Sup.  Ct.  Rep.  817,  a  question  arose  as  to 
whether  the  railway  company  was  a  corpo- 
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ration  of  Kentucky  as  well  as  of  the  stato^ 
where  it  was  originally  created.  The  exi- 
gencies of  the  case  did  not  require  a  solutioTk 
of  that  question,  but  the  James  Case,  161  U. 
S.  545,  40  L.  ed.  802,  16  Sup.  Ct  Rep.  821^ 
was  referred  to  with  approval  in  the  opinion 
of  the  court,  which  was  delivered  by  Mr. 
Justice  Gray.  In  the  course  of  that  opin- 
ion, he  said  (p.  563,  L.  ed.  p.  1087,  Sup.  Ct. 
Rep.  p.  821 ) : 

"But  a  decision  of  the  question  whether 
the  plaintiff  was  or  was  not  a  corporation 
of  Kentucky  does  not  appear  to  this  court  to 
be  required  for  the  disposition  of  this  case, 
either  as  to  the  jurisdiction,  or  as  to  the 
merits.  As  to  the  jurisdiction,  it  being 
clear  that  the  plaintiff  was  first  created  a 
corporation  of  Tie  state  of  Indiana,  even  if 
it  was  afterwards  created  a  corporation  of 
the  state  of  Kentucky  also,  it  was  and  re- 
mained, for  the  purposes  of  the  jurisdiction 
of  the  courts  of  the  United  States,  a  citizen 
of  Indiana,  the  state  by  which  it  was  orig- 
inally created.  It  could  neither  have 
brought  suit  as  a  corporation  of  both  states 
against  a  corporation  or  other  citizen,  of  ei- 
ther *state,  nor  could  it  have  sued  or  been  [337] 
sued  as  a  corporation  of  Kentucky^  in  any 
court  of  the  United  States." 

So  it  seems  that  a  corporation  may  be 
made  what  is  termed  a  domestic  corporation, 
or  in  form  a  domestic  corporation,  of  a  state 
in  compliance  with  the  legislation  thereof, 
by  filing  a  copy  of  its  charter  and  by-laws 
with  the  secretary  of  state;  yet  such  fact 
does  not  affect  the  character  of  the  original 
corporation.  It  does  not  thereby  become  a 
citizen  of  the  state  in  which  a  copy  of  its 
charter  is  filed,  so  far  as  to  affect  the  juris- 
diction of  the  Federal  courts  upon  a  ques- 
tion of  diverse  citizenship. 

Considerable  stress  has  been  laid,  by  those 
holding  opposite  views,  upon  the  case  of 
Memphis  d  C.  R.  Co.  v.  Alabama,  107  U.  S. 
581,  27  L.  ed.  518,  2  Sup.  Ct.  Rep.  432.  It 
was  there  held  that  a  railroad  company , 
having  been  made  by  the  statutes  of  Ala- 
bama an  Alabama  corporation,  although 
having  previously  been  incorporated  in  Ten- 
nessee, 'Could  not  remove  into  the  circuit 
court  of  the  United  States  a  suit  brought 
against  it  in  Alabama  by  a  citizen  of  that 
state.  But  in  that  case  the  company  was 
required  by  the  legislation  of  Alabama  to 
open  books  in  that  state  for  the  subscription 
01  stock  in  the  capital  of  the  corporation,  so 
as  to  afford  the  citizens  thereof  an  oppor- 
tunity to  take  stock  to  the  amount  of  a  mil- 
lion and  a  half  of  dollars  of  the  capital  of 
the  company.  The  Alabama  act  also  provid- 
ed that  the  company  should,  at  the  first 
meeting  of  the  stockholders,  designate  m 
time  when  and  a  place  or  places  in  northern 
Alabama' where,  lor  the  convenience  of  the 
citizens  of  the  state  who  may  be  stockhold- 
ers, an  election  for  directors  should  be  held, 
notice  whereof  was  to  be  given  in  the  news- 
papers, and  elections  for  m rectors  should  be 
held  at  the  same  time  both  in  Alabama  and 
in  Tennessee. 

This  court  Jield  that,  by  reason  of  the  par- 
ticular language  used  in  the  iet,  there  wa<9  a 
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separate  original  Alabama  corporation 
formed;  that  the  sections,  taken  altogether, 
made  it  a  corporation  created  as  well  as  con- 
trolled by  the  state  of  Alabama.  *  It  is  stat- 
ed in  the  opinion,  page  584,  L.  ed.  p.  51U, 
8up.  Ct.  Rep.  p.  435: 

'*The  whole  act,  taken  together,  manifests 
the  understanding  and  intention  of  the  leg- 
islature of  Alabama  that  the  corporation, 
f338]* which  was  thereby  granted  a  right  of  way 
to  construct  through  this  state  a  railroad, 
with  which  any  railroad  company,  chartered 
or  to  be  chartered  in  this  state,  should  have 
the  right  to  connect  its  road,  and  which  wasi 
required  to  construct  a  branch  railroad  in 
this  state,  to  open  books  for  subscriptions  of 
stock  to  a  certain  amount  in  this  state,  to 
apply  the  moneys  here  subscribed  to  the  con- 
struction of  the  road  within  this  state,  and 
to  hold  elections  in  this  state,  was  and 
should  be  in  law  a  corporation  of  the  state 
of  Alabama,  although  having  one  and  the 
same  organization  with  the  corporation  of 
the  same  name  previously  established  by  the 
legislature  of  Tennessee." 

The  difference  between  the  above  case  and 
the  cases  we  have  already  referred  to  is  plain 
and  fundamental,  but  in  any  event  we  re- 
gard the  James  Case,  reaffirmed  and  ap- 
proved  as  it  is  by  that  of  Louisville,  N.  A. 
4:  C.  R.  Co.  v.  Louisville  Trust  Co.  174  U.  S. 
552,  43  L.  ed.  1081,  19  Sup.  Ct.  Rep.  817,  as 
decisive  of  the  case  before  us. 

We  do  not  subscribe  to  the  doctrine  that, 
if  a  corporation  files  its  charter  in  one  state, 
after  having  been  first  chartered  in  another 
state,  and  is  sued  by  a  citizen  of  the  state 
in  which  it  filed  its  charter,  in  the  state 
courts  of  that  state,  the  right  of  removal  to 
the  Federal  courts  will  be  denied,  while,  at 
the  same  time,  if  such  a  corporation  is  sued 
by  a  citizen  of  the  state  in  which  it  filed  itn 
•charter,  in  the  United  States  courts,  the  ju- 
risdiction of  the  United  States  courts  will 
be  sustained  upon  the  ground  that  in  the 
Federal  courts  the  corporation  is  domestic  in 
the  state  where  it  was  originally  created  and 
where  its  original  incorporators  are  citizens, 
and  it  will  be  conclusively  presumed,  as  a 
matter  of  law,  that  tliey  are  citizenn  of  the 
state  originally  chartering  it.  If  there  be 
jurisdiction  in  the  United  States  couris  in 
the  latter  case,  on  the  ground  that  it  is  a 
corporation  and  citizen  of  the  state  in  which 
it  was  created,  that  fact  gives  jurisdiction 
to  the  Federal  court  to  remove  the  case  from 
the  state  court  when  the  corporation  is  sued 
by  a  citizen  of  the  state  in  which  it  filed  its 
charter,  because  such  corporation  is  a  citi- 
zen of  another  state,  namely,  the  state  in 
which  it  was  originally  created.  The  citi- 
zenship of  the  corporation  is  not  changed 
because  of  the  particular  court  in  which  the 
action  is  commenced.  If  it  be  acitiiten  of 
[330  J  another  state  *in  the  one  case,  it  is  such  citi- 
zen also  in  the  other,  and,  if  the  other  party 
to  the  action  be  a  citizen  of  a  state  other 
than  the  one  which  created  the  corporation, 
the  jurisdiction  of  the  Federal  courts  exists, 
and  the  right  of  the  corporation  (upon  com- 
•iying  with  the  statute)  to  r^piove  the  case 
from  the  state  court  when  it  is  sued  by  a 
1084 


citizen  of  the  state  where  its  charter  maj 
have  been  subsequently  filed,  is  granted  by 
the  laws  of  the  United  States. 

We  have  read  with  respectful  considers* 
tion  the  cases  of  Debnam  v.  Southern  Iteil 
Teleph.  d  Teleg.  Co.  126  N.  C.  831,  36  8.  E. 
269,  and  Layden  v.  Endowment  Rank,  K.  of 
P.  128  N.  C.  546,  39  S.  E.  47,  in  which  tlie 
supreme  court  of  North  Carolina  comes  to  * 
different  conclusion  from  that  which  we 
have  reached  in  regard  to  the  jurisdiction  of 
the  Federal  courts  in  such  a  case  as  this; 
but  we  cannot  concur  in  the  doctrine  of  the 
supreme  court  of  the  state  as  announced  in 
those  cases.  We  feel  bound  by  the  decisions 
of  this  court  upon  that  subject. 

The  supreme  court  of  South  Carolina  has 
come  to  the  same  conclusion  that  we  reach 
in  this  case,  having  altered  its  holding  in 
Mathis  V.  Southern  R.  Co.  53  S.  C.  257,  31 
S.  R  240,  after  the  decision  of  the  James 
Case,  161  U.  S.  545,  40  L.  ed.  802,  16  Sup. 
Ct.  Rep.  821.  See,  to  that  effect,  Wilson  v. 
Southern  R.  Co.  64  S.  C.  162,  36  S.  E  701, 
41  S.  E.  071. 

In  Walters  v.  Chicago,  B.  d  Q.  R.  Co.  104 
Fed.  377,  the  United  States  circuit  court  in 
Nebraska  held,  in  accordance  with  the  prin- 
ciples maintained  in  the  James  Case,  tbat 
the  defendant,  although  made  a  domestic 
corporation  of  Nebraska,  yet,  having  in  fact 
been  originally  created  by  the  state  of  Illi- 
nois, was  a  citizen  of  that  state.  The  mo- 
tion to  remand  to  the  state  court  was  there- 
fore denied. 

We  are  of  opinion  that  the  plaintiff  in  er- 
ror  was  not  a  citizen  of  the  state  of  Xoi-th 
Carolina  at  the  time  it  was  sued  by  the  de- 
fendant  in  error,  so  far  as  regards  the  juris- 
diction of  the  Fcfferal  courts,  and  that  the 
order  of  removal  made  by  the  circuit  court 
of  the  United  States  operated  to  withdraw 
from  the  state  court  the  right  to  hear  and 
determine  the  case.  The  judgment  of  the 
Supreme  Court  of  North  Carolina  is  there- 
fore reversed,  and  the  case  remanded  to  that 
court  for  further  proceedings  not  inconsist- 
ent with  the  opinion  of  this  court. 

So  ordered.' 


•HORACE  B.  DUNBAR,  Plff.  in  Err.,     [840] 

V. 

LOTTIE  E.  DUNBAR. 

(See  S.  C.  Reporter's  ed.  840-353.) 

Bankruptcft — discharge — effect  on  conftn- 
gent  AiohiUty — i^eement  to  support  di- 
vorced tcife  until' remarriage— contract  to 
support  minor  children. 

1.  A  dischorge  Id  bankmptcj  Is  do  bar  to  a 
claim  under  an  agreement  bj  a  t>ankrapt  to 
pay  an  annultj  to  his  divorced  wife  '^during 
ber  life  or  until  she  remarries,**  since,  bj  res- 
son  of  the  Bobstantlal  IropoMlblllty  of  esti- 
mating the  value  of  the  contingency  of  a  re- 
marriage, such  a  contract  Is  not  provable  un- 
der the  provisions  of  the  bankruptcy  act  of 
1808,  f  63a  (30  SUt.  at  L.  662,  chap.  541 
U.   S.  Comp.   SUt.  1901,   p.   8447),   for  the 
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proTtng.  inter  alia,  of  a  fixed  llabllltj  owing 
at  the  time  of  the  filing  of  the  petition  in 
bankruptcy,  whether  then  payable  or  not, 
and  of  debts  which  are  **founded  upon  an 
open  account  or  upon  a  contract  express  or 
Implied.** 
X  A  father  Is  not  relieved  by  his  discharge  In 
bankruptcy  from  his  liability  under  an  agree- 
ment to  pay  his  divorced  wife  a  certain  sum 
jearly  for  the  support  of  his  children  during 
tbeir  minority. 

[No.  244.] 

Argued  April  16,  190S.     Decided  June  1, 

190S, 

IN  ERROR  to  the  Superior  Ck>urt  of  the 
State  of  Massachusetts  to  review  a 
judgment  entered  in  accordance  with  the  di- 
rection of  the  Supreme  Court  of  that  State 
in  favor  of  plaintiff  in  an  action  on  a  con- 
tract to  which  a  discharge  in  bankruptcy 
was  pleaded  as  a  bar.    Afflrmed. 

See  same  case  below,  180  Mass.  170,  62 
N.  E.  248. 

Statement  by  Mr.  Justice  PeoUiams 
The  defendant  in  error,  being  the  plaintiff 
below,  brought  her  action  in  October,  1899, 
against  the  plaintiff  in  error,  in  the  munic- 
ipal court  Of  Boston,  to  recover  moneys  al- 
leged to  be  due  upon  a  contract,  which  was 
aet    forth    in    the     complaint.      Issue    was 
joined  and  the  case  tried  before  a  single  jus- 
tice, and  judgment  ordered  for  the  defend- 
ant, with  costs.    An  appeal  was  taken    to 
the  superior  court  of  the  county  of  Suffolk, 
and   that  court  ordered  judgment  for   the 
plaintiff  for  one  branch  only  of  her  claim. 
The  case  was  reported  to  the  supreme  judi- 
cial court  for  tne  commonwealth,  and  that 
court  ordered  the  court  below  to  enter  judg- 
ment for  the  plaintiff  for  both  branches  of 
ber  claim   (180  Mass.  170,  62  N.  E.  248), 
and  the  case  was  remanded  to  the  superior 
court  for  the  purpose  of  entering  such  judg- 
ment.    Pursuant   to   the   directions   of   the 
supreme  court,  the  superior  court  did  enter 
judgment   against   the   defendant   for   both 
illbranchesof  her*claim,  for  the  sum  of  $851.- 
GO  and  costs.     The  defendant  then  obtained 
a  wi;}t  of  error  from  this  court,  directed  to 
the  superior  court  of  Massachusetts,  where 
the  record  remained. 

The  case  shows  these  facts:  The  parties 
were  husband  and  wife,  who,  in  1880,  were 
Ii\ing  apart,  the  husband  in  Ohio  and  the 
wife  in  Massachusetts.  In  May,  1889,  the 
attorney  for  her  husband  came  to  Massa- 
chusetts and  saw  Mrs.  Dunbar,  and  told  her 

:  that  her  husband  was  about  to  seek  a  di- 

j  vorce  from  her.     The  wife  at  this  time  had 

I  no  means,  ahd  the  two  sons  of  the  marriage, 

I  then  respectively  nine  and  twelve  years  old, 
were  living  with  her.  The  purpose  of  the 
visit  of  the  attorney  was  to  obtain  some  as- 
surance from  her  that  she  would  not  con- 
test the  case,  and,  if  she  did  not,  that  the 
husband  would  make  provision  for  aiding 
in  the  support  of  herself  and  her  sons  until 
they  arrived  of  age.     The  wife  denied  any 

intended  desertion  of  her  husband,  but  the  ■  Lottie  K.  Dunbar,  Charl'estown, Mass.  1.300 
result  of  the  negotiations  after  the  wife  had  i  Alimony  payable  yearly, 

taken  counsel  of  friends  was  to  give  assur-        The  plaintiff,  at  the  first  meeting  of  ^-he 
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ance  to  the  attorney  that  no  defense  would 
be  interposed  if  he  made  some  suitable  pro- 
vision for  herself  and  her  children. 

Upon  the  retiurn  of  the  attorney  to  Ohio, 
a  suit  for  divorce  was  commenced  by  the 
husband,  and  the  summons  served  1^  publi- 
cation. No  appearance  was  made  and  there 
was  no  opposition  to  the  decree  of  divorce, 
which  was  obtained  in  July,  1889.  It  ad- 
judged that  the  marriage  contract  thereto- 
fore existing  between  the  parties  was  there- 
by dissolved,  and  both  parties  released  from 
the  obligation  of  the  same,  and  ''that  the 
custody  of  the  children  of  such  marriage, 
one  boy,  Harrv  H.  Dunbar,  aged  twelve 
years,  and  Willie  W.  DunlMkr,  aged  nine 
years,  be,  and  the  same  are,  to  remain  in 
char|;e  and  under  the  control  of  the  said 
Lottie  E.  Dunbar,  the  said  Horace  B.  Dun- 
bar to  have  the  privilege  of  seeing  said  chil- 
dren at  all  reasonable  times." 

The  ground  of  divorce  was  stated,  and 
the  court  found  "upon  the  evidence  adduced 
that  the  defendant  has  been  guilty  of  wil- 
ful absence  for  more  than  three  years  last 
past  from  plaintiff,  and  that,  by  reason 
thereof,  the  plaintiff  is  entitled  to  a  divoroe 
as  prayed  for." 

After  the  divorce  the  husband  sent  to  a 
friend  of  his  wife,  to  be  delivered  to  her  in 
performance  of  his  agreement,  a  written 
^contract,  in  which  he  bound  himself  to  pay  [348) 
to  Lottie  E.  Dunbar,  of  Ashburnham,  Mass., 
$500  yearly,  so  long  as  she  remained  un- 
married, in  monthly  instalments.  In  that 
contract  he  also  agreed  to  pay  "  to  our  chil- 
dren, Harry  H.  Dunbar  and  Willie  W.  Dun- 
bar, the  sum  of  $250  each,  yearly,  until 
they  each  attain  the  age  of  fourteen  vears; 
after  that  age  they  are  to  be  paid  by  me 
such  extra  allowance  as  will  give  them  a 
good  and  sufficient  education  befitting  their 
station  in  life,  and  a  suitable  maintenance 
until  each  attains  the  age  of  twenty-one 
years."  This  writing  was  signed  by  the 
husband  and  acknowledged  before  a  notary 
public  of  Hamilton,  Ohio. 

Payments  upon  this  contract  were  made 
by  the  husband,  but  in  1896  they  had  be- 
come somewhat  in  arrears,  and  disputes 
arose  as  to  the  validity  of  the  agreement. 
Thereafter  another  contract  was  entered  in- 
to and  payments  were  made  as  called  for  in 
that  contract  until  some  months  prior  to 
December  2,  1898.  On  such  last-named 
date  the  defendant  was  adjudged  a  bank- 
rupt, on  his  voluntary  petition  m  bankrupt- 
cy, in  the  United  States  district  court  in 
bankruptcy,  southern  district  of  Ohio,  west- 
ern division,  and  on  April  24,  1899,  was  dis- 
charged from  all  debts  and  claims  provable, 
under  the  act  of  Congress  relating  to  bank- 
ruptcy, against  his  estate,  existing  on  the 
2d  day  of  December,  1898. 

In  the  schedule  of  the  defendant  it  ap- 
peared that  he  named  the  plaintiff  as  a 
creditor,  as  follows: 

Lottie  E.  Dunbar,  Charlestown,  Masa     $540 
Alimony  due  up  to  present  time. 
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creditors  in  bankruptcy  proceedinffs,  which 
was  held  before  a  referee  appointed  therein, 
appeared  by  an  attorney,  who  produced  and 
filed  his  power  of  attorney,  and  filed  her 
claim  for  $C91.63,  for  instalments  on  the 
contract  due  to  December  2, 1898.  The  hus- 
band had  paid  nothing  on  the  contract  since 
some  time  before  December  2,  1898,  and  &• 
nally  the  wife  commenced  an  action  t«  re- 
cover the  amounts  due  thereon. 
|3431  *The  following  is  a  copy  of  the  oontract 
sued  on: 

''Controversies  having  arisen  concerning 
the  agreement  heretofore  made  between  Hor- 
ace B.  Dunbar  and  Lottie  E.  Dunbar  in  Sep- 
tember, 1889,  in  consideration  of  said  Lot- 
tie E.  DunbaVs  forbearance  of  suit  on  such 
controversies,  and  in  settlement  of  all  such 
controversies,  and  in  substitution  of  said 
agreement  of  September,  1889,  and  in  fur- 
ther consideration  of  the  release  by  Lottie 
£.  Dunbar  and  in  satisfaction  of  all  claims 
under  said  original  agreement,  Horace  B. 
Dunbar  agrees  with  the  said  Lottie  £.  Dun- 
bar as  follows: 

"That  said  Horace  B.  Dunbar  will  pay  to 
Lottie  E.  Dunbar  during  her  life,  or  until 
she  marries,  for  her  maintenance  and  sup- 
port, yearly,  the  sum  of  $500,  and  will  pay 
to  her  yearly  for  the  support  and  mainte- 
nance of  her  child,  Harry  H.  Dunbar,  the 
sum  of  $400  until  he  shall  attain  the  age  of 
twenty-one  years ;  and  shall  pay  to  her  year- 
ly for  the  support  and  maintenance  of  her 
child,  Willie  W.  Dunbar,  the  sum  of  $400 
until  he  shall  attain  the  age  of  twenty-one 
years,  all  said  sums  to  be  paid  in  equal 
monthly  instalments  between  the  1st  and 
10th  of  each  and  every  month, — the  first 
instalment  being  for  the  month  of  May, 
1896,  shall  be  paid  between  the  1st  and  10th 
of  June,  1896. 

"And,  in  addition  to  the  foregoinff,  said 
Horace  B.  Dunbar  agrees  to  pay  the  further 
sum  of  $100  between  the  Ist  and  10th  of 
July,  1896,  over  and  above  the  instalment 
otherwise  due  for  said  month. 

"And  the  said  Lottie  E.  Dunbar  hereby 
agrees  that  she  has  not,  nor  shall  she  have, 
any  other  claim  or  demand  against  Horace 
B.  Dunbar  for  contribution  to  her  support 
and  maintenance,  or  for  the  support,  main- 
tenance, or  education  of  said  children,  save 
and  except  as  fixed  and  limited  by  this 
agreement." 

Properly  signed  by  both  parties  and  wit- 
nessed. 

The  particulars  of  her  claim  were  stated 
as  follows: 

Horace  B.  Dunbar  to  Lottie  E.  Dunbar,  Dr. 
1.  To  instalments  due  under  cove- 
nant for  alimony  from  Decem- 
ber, 1898,  to  October  1,  1899, 
ten  months,  at  $41.66  a  month. $416  60 
[344]  *2.  To  monthly  allowance  due  her 
for  support  and  maintenance 
of  Willie  W.  Dunbar,  from  De- 
cember, 1898,  to  October  1, 
1899,  ten  months,  at  $33.33  a 
month 333  30 


$749  90 
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The  defoidant  pleaded  his  discharge  in 
bankruptcy  as  a  bar,  and  the  supreme  judi* 
eial  court  of  the  state  held  that  it  was  not 
good. 

Me89rB,  Jamea  Hamiltom  Iiewia  and 
Oeorse  Fred  WUliama  argued  the  causey 
and,  with  Mr,  James  A.  HaUaran,  filed  » 
brief  for  plaintiff  in  error: 

No  recoveiy  can  be  had  in  a  state  court, 
on  a  debt  that  wais  provable  against  an  ea- 
tate  in  bankruptcy,  after  the  debtor  had  ob- 
tained a  discharge  under  the  national  bank- 
rupt law,  whether  proved  or  not,  unless  the 
debt  in  question  belonged  to  one  of  the  ex- 
cepted classes. 

Talhott  V.  Suit,  68  Md.  443,  13  AU.  356; 
Withers  v.  Stinson,  79  N.  C.  341 ;  Miller  t. 
Chandler,  29  La.  Ann.  88;  if  ace  v.  Wells,  7 
How.  272,  12  L.  ed.  698. 

The  claim  is  not  one  for  alimony,  nor  can 
it  be  treated  as  a  covenant  for  alimony  or 
in  lieu  of  alimony  with  respect  to  the  opera- 
tion of  a  discharge  in  bankruptcy. 

Alimony  means  decree  for  alimony,  a  ju- 
dicial debt  without  the  ordinary  incidenta 
of  a  contract. 

Audubon  v.  Shufeldt,  181  U.  S.  677,  46  L. 
ed.  1010,  21  Sup.  Ct.  Rep.  735;  Re  NoweU,. 
99  Fed.  931;  Parsons  v.  Parsons,  9  N.  H. 
309,  32  Am.  Dec.  362;  Taylor  v.  Taylor,  9S 
N.  C.  418,  53  Am.  Rep.  460. 

Alimony  can  only  be  obtained  hy  decree 
on  the  granting  of  a  divorce. 

Darrou)  v.  Darrow,  43  Iowa,  411;  Bur- 
rou?s  V.  Purple,  107  Mass.  428;  Fischli  v. 
Fisohli,  1  Blackf.  360,  12  Am.  Dec  251; 
Heyob  V.  Her  Husband,  18  La.  Ann.  41 ; 
Moore  v.  Moore,  18  La.  Ann.  613;  ShotweU 
V.  8hotu>ell,  Smedes  ft  M.  Ch.  61;  Bowman 
V.  Worthington,  24  Ark.  522;  Doyle  t. 
Doyle,  26  Mo.  545. 

The  allowance  of  alimony,  its  amount, 
and  the  time  of  its  payment,  are  all  within 
the  discretion  of  the  court. 

Bergen  v.  Bergen,  22  III.  187 ;  MeDonough 
V.  MeDonough,  26  How.  Pr.  193;  Jolliff  v. 
Jolliif,  32  III.  527;  Brown  v.  Brown  (Va.) 
24  S.  E.  238 ;  Call  v.  Call,  65  Me.  407 ;  Mo- 
Carthy  v.  McCarthy,  143  N.  Y.  235,  38  N. 
E.  288;  Downs  v.  Flanders,  150  Mass.  92» 
22  N.  E.  585. 

Where  the  husband,  as  in  this  case,  ob- 
tains a  divorce  for  his  wife's  misconduct  or 
fault,  there  is  a  presumption  that  the  wife 
I  is  not  entitled  to  alimonv. 

Perry  v.  Perrv,  2  Barb.  Ch.  811;  Bpiilsr 
V.  Spitler,  108  111.  120 ;  2  Am.  k  Eng.  Enc. 
of  Law,  p.  118. 

The  instrument  upon  which  the  present 
action  is  founded  may  be  properly  charac- 
terized as  a  covenant  for  annuities. 

Holbrook  v.  Comstook,  16  Gray,  109. 

An  annuity  is  a  yearly  sum  stipulated  to 
be  paid  to  another  in  fee  for  life,  or  years, 
and  chargeable  on  the  person  of  the  grantor. 
Black's  Law  Diet.  p.  74;  Bouvier's  Law 
Diet.  p.  144;  Co.  Litt.  144  B.;  Twrrentine  v. 
Perkins,  46  Ala.  631;  Booth  v.  Ammerman, 
4  Bradf.  132;  Pearson  v.  Chaoe,  10  R.  L 
455;  Holbrook  t.  Comstock,  16  Gray,  109; 
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Bhover  v.  Myrick,  4  Ind.  App.  7,  30  N.  E. 
207. 

An  annuity  may  be  created  by  contract. 

Cox  V.  Maxwell,  151  Mass.  336,  24  N.  E. 
60;   Turrentine  V.  Perkins,  46  Ala.  631. 

The  contract  in  this  case  is  an  entire  con- 
tract, although  it  is  one  the  performance  of 
which  on  the  part  of  the  plaintiff  in  error 
required  him  to  make  various  payments  at 
various  times.  The  consideration  moving 
from  the  defendant  in  error  was  an  entirely 
executed  one.  The  only  acts  to  be  done 
were  those  to  be  performed  by  the  plaintiff 
in  error. 

Schell  V.  Plumb,  65  N.  Y.  592 ;  Kirkland 
y.  Gates,  25  Ala.  465;  Lucesco  Oil  Co.  v. 
Brewer,  66  Pa.  351;  Shaffer  v.  Lee,  8  Barb. 
412 ;  Wiggins  v.  Keizer,  6  Ind.  262. 

A  contract  to  be  held  severable  must  em- 
brace several  undertakings,  each  supported 
by  a  distinct  consideration.  Jt  is  one  di- 
visible in  its  nature  and  purposes,  i.  e.,  sus- 
ceptible of  division  and  apportionment 
where  the  matters  and  things  contemplated 
and  embraced  by  it  are  not  necessarily  de- 
pendent upon  each  other,  nor  intended  by 
the  parties  so  to  be. 

Wooten  v.  Walters,  110  N.  C.  261,  14  S. 
E  734,  736;  Keeler  v.  Clifford,  165  111.  544, 
46  N.  E.  248 ;  Coos  Bay  Wagon  Co.  v.  Crock- 
er, 6  Sai^-y.  674,  4  Fed.  677. 

The  word  "debt"  is  not  given  a  confined 
and  limited  meaning  in  the  bankruptcy  act, 
but  "shall"  include  any  debt,  demand,  or 
claim*  provable  in  bankruptcy;  and  this 
broad  signification  of  the  term  "debt"  is 
recogniz^  in  subd.  b,  §  03,  by  the  provision 
that  unliquidated  claims  may  be  liquidated 
as  the  court  may  direct,  and  thereafter 
proved  and  allow^  against  the  bankrupt's 
estate 

He  Hilton,  104  Fed.  981. 

The  term  "demand"  is  of  much  broader 
import  than  "debt." 

Co.  Litt.  291  b.;  3  Coke,  Thomas  pd. 
427;  Vedder  v.  Vedder,  1  Denio,  257;  Re 
Denny,  2  Hill,  223;  Oray  v.  Bennett,  3  Met 
622;  Jemison  y.  Blowers,  5  Barb.  686. 

If,  therefore,  the  claim  in  this  case  might 
be  in  any  event  a  provable  claim,  then  the 
defendant  in  error  is  bound  to  regard  it  as 
such  and  apply  to  the  court,  pursuant  to  § 
63,  subd.  b,  to  have  it  liquidated,  or  abide 
by  the  consequences  of  her  failure  to  do  so. 

Re  Hilton,  104  Fed.  981. 

Liquidation  of  this  claim  would  be  no 
more  difficult  to  accomplish  than  in  many 
cases  which  are  regularly  presented  to 
courts  of  law  for  adjustment. 

United  States  y.  Behan,  110  U.  S.  338,  28 
L.  ed.  168,  4  Sup.  Ct.  Rep.  81;  Pierce  v. 
Tennessee  Coal,  I.  d  R.  Co.  173  U.  S.  1,  43 
L.  ed.  691,  19  Sup.  Ct.  Rep.  335;  Roehm  v. 
Horst,  178  U.  S.  1,  44  L.  ed.  953,  20  Sup. 
Ct.  Rep.  780;  Marks  v.  Van  Eeghen,  30  C. 
C.  A.  208,  57  U.  S.  App.  149,  86  Fed.  853; 
Re  Stem,  64  C.  C.  A.  60,  116  Fed.  604; 
Parker  v.  Russell,  133  Mass.  74;  James  v. 
Allen  County,  44  Ohio  St.  226,  68  Am.  Rep. 
821,  6  N.  E.  246;  East  Tennessee,  V.  d  Q. 
R.  Co.  v.  Stauh,  7  Lea,  397. 

The  bankruptcy  act  was  intended  to  re- 
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lieve  insolvent  debtors  from  their  pecuniary 
liabilities  as  well  as  to  secure  ratable  dis- 
tribution of  their  assets  among  their  cred- 
itors. 

Moch  y.  Market  Street  Nat.  Bank,  47  C. 
C.  A.  49,  107  Fed.  897. 

The  bankruptcy  act,  to  accomplish  its 
purpose,  compels  the  creditor  to  elect  to 
treat  the  contract  as  broken,  and  to  prove 
his  claim  for  the  entire  damages  suffered  by 
breach  of  it. 

Ex  parte  Pollard,  2  Low.  Dec.  411,  Fed. 
Cas.  No.  11,252. 

The  contention  here  made  finds  strong 
support  in  the  decisions  made  under  the  act 
of  1841,  where  the  language  of  the  act  was 
that  persons  having  uncertain  and  contin- 
gent demands  against  the  bankrupt  "shall 
be  permitted  to  come  in  and  prove  such 
debts  and  claims."  It  has  been  held  under 
that  act  that  creditors  holding  such  de- 
mands were  compelled  to  prove  thoir  claims, 
and  that  the  discharge  was  a  bar  to  such 
claims. 

Mace-y.  Wells,  7  How.  272,  12  L.  ed.  698; 
Jemison  v.  Blowers,  5  Barb.  686. 

A  doctrine  of  law  that  promoted  litiga- 
tion by  compelling  a  suit  for  each  of  a 
series  of  breaches  of  one  contract  is  rec- 
ognized by  the  later  decisions  as  serviceable 
neither  to  the  public,  nor  to  the  injured 
party.  Hence,  the  rule  of  damages  in  ac- 
tions of  contract  has  gravitated  toward  the 
rule  of  damages  in  actions  of  tort. 

Pierce  v.  Tennessee  Coal,  I.  d  R.  Co.  175 
U.  S.  1,  43  L.  ed.  591,  10  Sup.  Ct  Rep.  335; 
Tarhox  v.  Jlartenstein,  4  Baxt  78. 

As  a  general  rule  every  debt  recoverable 
at  law  or  in  equity  is  provable. 

Re  Jordan,  2  Fed.  319. 

It  is  certain  that  a  bankruptcy  act  may 
be  so  framed  as  to  avoid  and  annul  all  con- 
tracts existing  at  the  time  of  the  bank- 
ruptcy, whether  the  liability  of  the  bank- 
rupt at  the  time  upon  such  contracts  be  cer- 
tam  or  contingent. 

Shelton  v.  Pease,  10  Mo.  478. 

A  debt  is  liquidated  when  it  is  certain 
what  is  due  ana  how  much  is  due. 

2  Bouvier's  Law  Diet  p.  263. 

It  is  significant  in  this  connection  that  in 
9  19  of  the  act  of  1867,  the  term  "liquida- 
tion" is  applied  to  contingent  debts.  By 
§  5  of  the  act  of  1841,  it  was  that  class  of 
persons  who  were  annuitants  and  holders  of 
debts  payable  in  future,  i.  e.,  having  uncer- 
tain and  contingent  demands,  who  might 
have  the  value  of  such  claims  ascertained 
under  the  direction  of  the  court. 

Lowell,  Bankruptcy,  p.  486. 

And  the  ground  upon  which  uncertain  or 
contingent  debts  under  the  early  English 
bankrupt  laws  and  the  United  States  law  of 
1800  were  excluded,  was  that  no  mode  was 
provided  for  their  liquidation. 

Jemison  y.  BUnoers,  6  Barb.  686. 

In  England  successive  statutes  have  ooil- 
tinually  enlarged  the  class  of  debts  which 
may  be  proved  in  bankruptcy. 

Lowell,  Bankruptcy,  S  164. 
It  ii  the  purpose  of  bankruptcy  laws  to 
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terminate  all  the  contractual   relations  of 
Che  bankrupt. 

Lowell,  Bankruptcy,  p.  486. 

Nor  can  it  be  fairly  urged  against  this 
contention  that  clause  4  is  dependent  upon 
or  to  be  governed  by  clause  (1)  of  subdivi- 
sion a,  9  63.  On  the  face  of  the  act  they 
are  distinct  and  independent  provisions,  and 
reasonable  effect  can  be  given  te  both  by 
treating  them  as  separate  and  independent 
clauses. 

Moch  V.  Market  Street  Nat.  Bank,  47  C. 
C.  A.  49,  107  Fed.  897. 

It  has  been  frequently  determined  that 
claims  of  a  character  similar  to  the  one  in 
«uit  can  be  liquidated,  and  that  the  dis- 
charge in  bankruptcy  is  a  bar  te  recovery 
upon  them.  The  test  laid  down  in  thib 
court  with  respect  te  the  proof  of  this  class 
cf  claims  is  the  possibility  of  their  estima- 
tion or  valuation. 

Kiggin  v.  Magwire,  15  Wall.  549,  21  L. 
ed.  232. 

A  bankrupt  is  released  by  his  discharge 
from  further  liability  on    a    covenant    for 
quiet   enjoyment,    although    no   breach   oc- 
wcurred  before  bankruptcy. 

^emiaon  v.  Blowers,  5  Barb.  686. 

A  claim  upon  a  bond  conditioned  on  the 
rpayment  of  all  the  debte  of  a  firm  by  the 
•  oontinuinff  partner,  where  no  debte  were 
'paid  by  the  obligee  until  after  bankruptcy, 
was  "capable  of  approximate  proof,"  and 
(barred  by  a  discharge  of  the  obliges  in  bank- 
jruptcy. 

Fisher  v.  Tifft,  12  R.  I.  56. 

The  obligation  to  pay  an  annuity  for  life 
l>y  quarter-yearly  instaimente  was  dis- 
charged by  bankruptcy  of  the  obligor.  With 
respect  to  paymente  which  might  become 
«d]iie  after  the  petition  in  bankruptcy  was 
[filed,  the  present  value  of  the  liability  was 
idiscerteinable  and  provable. 

HeyiDOod  V.  Shreve,  44  N.  J.  L.  94. 

'The  liability  of  a  subscriber  to  corporate 
iftock  for  his  unpaid  subscription  was  a 
prcyvable  debt  imaer  the  bankrupt  act  of 
1867,  although  no  assessment  had  been  made 
at  the  time  of  bankruptcy. 

Glenn  v.  Ahell,  39  Fed.  10. 

A  claim  based  on  a  contract  right,  al- 
though for  unliquidated  damages  for  loss  of 
future  profite,  is  provable  in  bankruptcy. 

Re  Manhattan  Ice  Co.  114  Fed.  399;  Ro 
£tem,  54  C.  C.  A.  60,  116  Fed.  604. 

Claim  based  on  a  bond  to  secure  the  pay- 
ment of  an  annuity  to  a  wife  for  life  held 
to  be  j^povable  in  bankruptey.  The  payment 
is  deiu4y  one  the  value  of  which  can  be  a»- 


Ocfhh  V.  Overman,  48  C.  C.  A.  223,  109 
(Fed.  65. 

Liabilities  involving  payment  or  the  ceas- 
nng  to  pay  at  the  end  of  a  life  or  lives  in 
Sieiqg  can  always  be  valued  by  the  tables  of 


Ijewell,  Bankruptcy,  131;  Lovell  v.  8t, 
Mxmis  Mut,  L.  Ina,  Co,  111  U.  S.  264,  28 
Cu  0L  423,  4  Sup.  Ct  Rep.  390;  Pierce  v. 
Temneeaee  Coal,  I.  d  B,  Co.  173  U.  S.  1, 
43  L.  ed.  591,  19  Sup.  Ct.  Rep.  336;  Parker 
▼.  RuseeU,  133  Mass.  74;  Schell  v.  PUimh, 
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55  N.  Y.  592;  Heyicood  v.  Bhreve,  44  N.  J- 
L.  94;  Cohh  v.  Overman,  48  C.  C.  A.  223, 
109  Fed.  65;  Silver  v.  Myrick,  4  Ind.  App- 
7,  30  N.  E.  207;  Ex  parte  Granger,  10  Ves. 
Jr.  348 ;  Ex  parte  Tindal,  1  Dea.  &  Ch.  291 ; 
Ex  parte  Broadley,  2  Mont.  D.  ft  De  G.  524; 
Ex  parte  Naden,  L.  R.  9  Ch.  670. 

The  liability  to  pay  "until  she  marries," 
in  England,  has  been  held  to  be  discharged 
in  bankruptcy. 

Ex  parte  Blakemore,  L.  R.  5  Ch.  Div.  372 ; 
Ex  parte  Neal,  L.  R.  14  Ch.  Div.  579. 

The  hardship  to  the  other  creditors  is  no 
greater  than  upon  many  claims  the  liquida- 
tion and  proof  of  which  are  undoubted. 

Lowell,  Bankruptcy,  9  171,  p.  130;  Jemi- 
son  V.  Blowers,  5  Barb«  686 ;  if  oc^  v.  Market 
Street  Nat.  Bank,  47  C.  C.  A.  49,  107  Fed. 
897;  Re  Manhattan  lee  Co.  114  Fed.  399; 
Fisher  v.  Tiift,  12  R.  I.  56. 

Pa3rment  under  this  contract  was  not  de- 
pendent upon  the  happening  of  an  event 
whidi  might  never  occur. 

Wolf  V.  8tix,  99  U.  S.  1,  25  L.  ed.  309. 

The  word  "contingent,"  when  applied  to 
a  use,  remainder,  devise,  etc.,  or  other  legal 
right  or  interest,  implies  that  no  present 
iz&rest  existe,  and  that  whether  such  right 
or  interest  ever  will  exist  depends  upon  a 
future  uncertain  event.  The  term  "contin- 
gent demand"  would,  therefore,  be  inappli- 
cable where  a  present  claim  existe  or  wnere 
it  is  certein  to  arise  in  future,  and  is  only 
appropriate  when  there  is  no  claim  in 
prcBsenti,  and  when  it  is  uncertain  Whether 
any  in  fact  will  arise. 

Jemison  v.  Blowers,  5  Barbi.  686. 

In  Riggin  v.  Magwire,  15  Wall.  549,  21 
L.  ed.  232,  Mr.  Justice  Bradley  said  that 
the  covenant  sued  on  did  not  come  within 
the  category  of  annuities  and  d^to  payable 
in  future,  which  are  absolute  existing  claims. 
If  it  had  come  within  that  catej^ry,  the 
value  of  the  wife's  probability  of  survivor- 
ship after  the  death  of  her  husband  might 
have  been  calculated  on  the  principle  of  life 
annuities. 

The  agreement  in  suit,  in  so  far  as  it 
provided  for  the  payment  of  a  certain  yearly 
sum  by  monthly  mstelmente  for  the  support 
and  maintenance  of  the  son  until  he  shall 
attein  the  age  of  twenty-one  years,  did  not 
impose  a  contingent  liability  on  the  plain- 
tiff in  error.  It  cannot  be  doubted  that  the 
claim  of  the  defendant  in  error  in  respect 
to  this  part  of  the  contract  could  be  liqui- 
dated and  proved  in  bankruptcy.  It  is 
therefore  barred  by  the  discharge. 

Ex  parte  Pollard,  2  Low.  Dec.  411,  Fed. 
Cas.  No.  11,252;  Riggin  v.  Magwire,  15 
Wall.  549,  21  L.  ed.  232;  Cohh  v.  Of>erman» 
48  C.  C.  A.  223,  109  Fed.  65. 

If  a  fiduciary  creditor  prove  his  debt,  he 
shall  be  bound  by  the  discnarge. 

Chapman  v.  Forsyth,  2  How.  202,  11  L. 
ed.  236;  Re  Tehhetts,  Fed.  Cas.  No.  13,817; 
Morse  v.  Lowell,  7  Met.  152 ;  Burpee  v.  Spar- 
hawk,  108  Mass.  Ill,  11  Am.  Rep.  320; 
Fisher  v.  CurHer,  7  Met.  424. 

Furthermore,  in  such  a  contract  as  the 

one  in  this  ease,  there  can  be  but  one  re- 

'  oovery,  as  there  Is  but  one  breach.     The 
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plaiwt.ifT  in  error  disabled  himself  by  bank- 
ruptcy from  performing  his  contract. 
Re  Swift,  50  C.  C.  A.  264,  112  Fed.  315. 
In  fact,  lonff  before  his  bankruptcy  he  had 
eeased  to  ma^  the  payments  required  b^ 
the  contract.  This  repudiation  of  his  obli- 
pations  was  communicated  to  the  defendant 
in  error,  and  she  acted  upon  it  by  proving 
for  her  claim  in  part.  She  was  entitled  and 
compelled,  because  of  this  breach  of  the  en- 
tire contract,  to  have  her  ^itire  damages 
assessed  at  once,  and  having  sought  to  re- 
cover on  her  demand  she  must  be  held  to 
h&ve  waived  all  right  to  claim  for  a  greater 
warn  than  that  for  which  she  proved  in  bank- 
ruptcy. 

James  v.  Allen  County,  44  Ohio  St.  226, 
58  Am.  Rep.  821,  6  N.  E.  246;  Wruhel  v. 
Uuth,  11  Ohio  C.  C.  659;  Tarhom  v.  Harten- 
Mtein,  4  Baxt.  78;  Fish  v.  Folley,  6  Hill,  54. 
Mr.  Frank  H.  Stewart  argued  the  cause, 
and,  with  ilfr.  John  Oscar  Teele,  filed  a  brief 
for  defendant  in  error: 

Alimony  has  never  been  considered  a  debt 
provable  in  bankruptcy  in  this  country,  but 
simply  a  duty,  and  as  such  is  not  barred  by 
the  discharge. 

Audubon  v.  Bhufeldt,  181  U.  S.  675,  45 
Lu  ed.  1009,  21  Sup.  Ct.  Rep.  735;  Lynde  v. 
Lynde,  181  U.  S.  183,  45  L.  ed.  810,  21  Sup. 
Ct.  Rep.  555;  Barber  v.  Barber,  21  How. 
582,  16  L.  ed.  226;  Re  Lachemeyer,  18  Nat 
Bankr.  Reg.  270,  Fed.  Cas.  No.  7,966;  Re 
Qarrett,  2  Hughes,  235,  Fed.  Gas.  No.  6,262; 
Re  Baker,  96  Fed.  955 ;  Re  Shepard,  97  Fed. 
187;  Re  Anderson,  97  Fed.  321;  Re  Hubbard, 
98  Fed.  710;  Re  Nowell,  99  Fed.  931. 

It  is  not  necessary  in  this  case  to  consider 
whether  the  wife's  claims  are  strictly  ali- 
mony, or  even  in  tbe  nature  of  alimony,  in 
order  to  determine  whether  the  state  court 
erred.  The  judgment  complained  of  was  ren- 
dered upon  the  ground  that  they  were  con- 
tingent claims,  and  so  not  provable  under 
the  bankrupt  act  of  1898. 

Dunbar  v.  Dunbar,  180  Mass.  170,  62  N. 
E.   248. 

•  The  wife's  claim  in  her  own  direct  behalf 
was  contingent  (a)  upon  her  death,  and  (b) 
upon  her  remarriage.  The  obligation  is  a 
continuing  liability;  and  new  breaches  give 
new  causes  of  action,  which  are  not  pro^ble 
under  the  proceedings  in  bankruptcy. 

Austin  ,v.  Moore,  7  Met.  116;  Shute  v. 
Taylor,  6  Met  67;  Waldo  v.  Fobes,  1  Mass. 
10. 

As  the  act  makes  no  provision  for  the 
proof  of  claims  depending  upon  a  contin- 
gency  which  does  not  happen  before  the  time 
of  the  adjudication  of  the  bankruptcy,  this 
claim  oould  not  be  proi^  at  all  unless  as 
an  unliquidated  one. 
Mte  Big  Meadows  Qas  Co,  113  Fed.  974. 
But  liquidation  was  impossible. 
Bm  parte  Pollard,  2  Low. 'Dec.  411,  Fed. 
Cas.    No.    114^52;    Riggin  ▼.    Magwire,    15 
Wall.  649,  21  L.  ed.  232. 

Under  the  English  statutes  of  bankruptcy 
down  to  1869  such  contingent  claims  were 
held  not  to  be  provable,  and  so  not  barred. 

Millen  v.  Whittenbury,  1  Campb.  428:  8t, 
Martin  v.  Warren,  1  Bam.  &  Aid.  491 ;  MiUs 
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V.  Auriol,  1  H.  Bl.  '433;  Mudge  ▼.  Rowam^ 
L.  R,  3  Ex.  Ch.  85. 

The  English  act  of  1869,  however,  ^ai^ged 
the  language  of  claims  provable,  so  as  to 
make  "eveiy  kind  of  a  debt  or  liability  prov- 
able in  bankruptcy  except  demands  in  the 
nature  of  unliquidated  damages  arising 
otherwise  than  by  reason  of  a  contract  or 
promise,"  and  that  whether  the  liability  i» 
^'capable  of  being  ascertained  by  fixed  rules^ 
or  assessed  only  by  a  jury,  or  as  a  matter 
of  opinion." 

Ew  parte  Blakemore,  L.  R.  5  Ch.  Div.  372;. 
Ew  parte  Neal,  L.  R.  14  Ch.  Div.  579. 

Under  that  statute  claims  of  this  nature- 
were  held  to  be  provable,  and  so  barred ;  but 
these  cases  are  not  of  authority  in  this, 
country,  since  the  English  bankrupt  law  per- 
mitted the  proof  of  contingent  debts  to  an 
extent  outside  the  utmost  possibility  of  tbe 
construction  of  the  present  bankrupt  act  of 
the  United. States. 

Re  Nowell,  99  Fed.  931.  See  also  Re  EUs^ 
98  Fed.  967;  Re  Amatein,  101  Fed.  706;  Re- 
Mahler,  105  Fed.  428 ;  Re  Jefferson,  93  Fed. 
948;  Re  Oarlington,  115  Fed.  999;  Morgan- 
V.  Wordell,  178  Mass.  350,  55  L.  R.  A.  33, 
59  N.  E.  1037;  Coding  v.  Roscenthal,  ISO 
Mass.  43,  61  N.  E.  222;  Ex  parte  Lake,  ^ 
Low.  Dec.  544,  Fed.  Cas.  No.  7,991. 

The  only  reference  in  the  act  of  1898  to' 
contingent  claims,  even  by  construction,, 
other  than  that  of  the  surety  of  a  bankrupt 
(§  57i)  is  contained  in  9  63b.  This  para- 
graph, however,  does  not  in  any  way  enlarge* 
the  class  of  debts  which  may  be  proved,  but 
provides  that,  if  any  claim  coming  within 
the  scope  of  §  63  is  unliquidated,  it  may  be 
liquidated  and  proved. 

Lowell,  Bankruptcy,  p.  487;  Re  Hirsch- 
man,  104  Fed.  69;  Re  Yates,  114  Fed.  365; 
Re  Marcus,  104  Fed.  331. 

The  contingency  was  of  such  a  nature  that 
it  could  not  be  valued  for  the  purposes  of 
proof  under  any  bankrupt  law  existing  or 
known  to  the  history  of  the  law,  except  per- 
haps the  English  act  of  1869,  and  even  under 
that  act  alimony  was  not  provable. 

Kerr  v.  Kerr  [1897]  2  Q.  B.  439;  Linton 
V.  Linton,  L.  R.  15  Q.  B.  Div.  239. 

The  relations  between  parent  and  child; 
and  the  parent's  liabilities,  must  be  worked^ 
out  independently  of  all  bankruptcy  laws. 

Millen  v.  Whittenbury,  1  Campb.  428 ;  Re 
Baker;  96  Fed.  954;  Re  Hubbard,  98  Fed. 
710;  Re  Cotton,  Fed.  Cas.  No.  3,269;  Re- 
Garrett,  2  Hughes,  235,  Fed.  Cas.  No.  5,252;^ 
Re  Lachemeyer,  18  Nat  Bankr.  Reg.  270,. 
Fed.  Cas.  No.  7,966. 

The  bankruptcy  act  was  passed  to  relieve* 
persons  bringing  themselves  within  its  pro- 
visions from  the  incubus  of  hopeless  indd)t- 
edness;  but  it  was  not  intended  to,  nor  does* 
it  subvert  the  higher  rule,  which  casts  upon 
a  parent  the  care  and  maintenance  of  his 
offspring.  The  welfare  of  the  state,  as  also- 
of  every  principle  of  law,  statutory,  natural, 
and  divine,  demand  that,  so  long  as  he  has 
any  substance  at  all,  he  shall  apply  it  to- 
the  maintenance  of  his  children.    Creditors, 
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as  well  as  all  citizens,  are  interested  in  the 
enforcement  of  this  rule. 
Re  Hubhard,  98  Fed.  710. 

Mr.  Justice  Peokliain,  after  roakine  the 
foregoing  statement  of  facts,  delivered  the 
opinion  of  the  court: 

Had  the  provisions  of  this  contract,  so 
far  as  contracting  to  pay  money  for  the 
support  of  his  wife  is  concerned,  been  em- 
IxHlied  in  the  decree  of  divorce  which  the 
liusband  obtained  from  his  wife  in  Ohio  on 
the  ground  of  desertion,  the  liability  of  the 
huslMtnd  to  pay  the  amount  as  alimony,  not- 
withstanding his  discharge  in  bankruptcy, 
cannot  be  doubted.  Audubon  v.  Shufeldi, 
181  U.  S.  675,  46  L.  ed.  1009,  21  Sup.  Ct. 
Rep.  736.  We  are  not  by  any  means  clear 
that  the  same  principle  ought  not  to  gov- 
ern a  contract  of  this  nature  when,  although 
the  judgment  of  divorce  is  silent  upon  the 
subject,  it  is  plain  that  the  contract  was 
made  with  reference  to  the  obligations  of 
the  husband  to  aid  in  the  support  of  his 
wife,  notwithstanding  the  decree.  The 
facts  appearing  in  this  record  do  not  show 
a  case  of  any  moral  delinquency  on  the  part 
of  the  wife,  and  the  contract,  considering 
the  circumstances,  might  possibly  be  held  to 
^ke  the  place  of  an  order  or  judgment  of 
the  court  .for  the  payment  of  the  amount, 
as  in  the  nature  of  a  decree  for  alimony. 
We  do  not  find  it  necessary,  however,  to  de- 
cide that  question  in  this  case,  because,  in 
{346]any  *event,  we  think  the  coi\tract  as  to  the 
support  of  the  wife  is  not  of  such  a  nature 
as  to  be  discharged  by  a  discharge  in  bank- 
ruptcy. 

Conceding  that  the  bankruptcy  act  pro- 
vides for  discharging  some  classes  of  contin- 
gent demands  or  claims,  this  is  not,  in  our 
opinion,  such  a  demand.  Even  though  it 
may  be  that  an  annuity  dependent  upon  life 
is  a  contingent  demand  within  the  meaning 
of  the  bankruptcy  act  of  1898  (30  Stat,  at 
L.  544,  chap.  541,  U.  S.  Comp.  Stat.  1901, 
p.  3418),  yet  this  contract,  so  far  as  regards 
the  support  of  the  wife,  is  not  dependent 
upon  life  alone,  but  is  to  cease  in  case  the 
wife  remarries.  Such  a  contingency  is  not 
one  which,  in  our  opinion,  is  within  the  pur- 
view of  the  act,  because  of  the  innate  aiffi- 
culty,  if  not  impossibility,  of  estimating  or 
valuiilff  the  particular  contingency  of  wid- 
owhood. A  simple  annuity  which  is  to  ter- 
minate upon  the  death  of  a  particular  per- 
son may  be  valued  by  reference  to  the  mor- 
tality tables.  Mr.  Justice  Bradley,  in  Rig- 
gin  V.  Magwire,  16  Wall.  549,  21  L.  ed.  232, 
speaking  for  the  court,  said  that  so  long  as 
it  remained  uncertain  whether  a  contract  or 
engagement  would  ever  g^ve  rise  to  an  ac- 
tual duty  or  liability,  and  there  was  no 
means  of  removing  the  uncertainty  by  cal- 
culation, such  contract  or  engagement  was 
not  provable  under  the  bankruptcy  act  of 
1841  [5  Stat,  at  L.  445,  chap.  9].  The  5th 
section  of  that  act  gave  the  right  to  prove 
"uncertain  and  contingent  demands."  but  it 
was  held  that  a  contract  such  as  above  de- 
scribed was  not  within  that  section. 

H  was  remarked  by  the  justice  in  that 
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case  that,  if  the  contract  had  come  within 
the  category  of  annuities  and  debts  pay- 
able in  future,  which  are  absolute  and  exist- 
ing claims,  that  the  value  of  the  wife's 
probability .  of  survivorship  after  death  of 
her  husband  might  have  been  calculated 
on  the  principle  of  life  annuities. 

But  how  can  any  calculation  be  made  in 
regard  to  the  continuance  of  widowhood 
when  there  are  no  tables  and  no  statistics 
by  which  to  calculate  such  contingency  t 
How  can  a  valuation  of  a  probable  continu- 
ance of  widowhood  be  made?  \Vho  can  say 
what  the  probability  of  remarrying  is  in  re- 
gard to  any  particular  widow?  We  know 
what  some  of  the  factors  might  be  in  the 
question:  inclination,  age,  health,  property, 
attractiveness,  children.  *Theee  would,  at [846] 
least,  enter  into  the  question  as  to  the  prob- 
ability of  continuance  of  widowhood,  and 
yet  there  are  no  statistics  which  can  be 
gathered  which  would  tend  in  the  slightest 
degree  to  aid  in  the  solving  of  the  ques- 
tion. 

In  many  cases  where  actions  are  brought 
for  the  violation  of  contracts,  such  as  Pierce 
V.  Tennessee  Coal,  I.  d  R.  Co,  173  U.  S.  1, 
43  L.  ed.  591,  19  Sup.  Ct.  Rep.  335;  Roehm 
V.  Eorsiy  178  U.  S.  1,  44  L.  ed.  953,  20  Sup. 
Ct.  Rep.  780,  and  Bchell  v.  Plumb,  65  N.  Y. 
592,  it  is  necessary  to  come  to  some  conclu- 
sion in  regard  to  the  damages  which  the 
party  has  sustained  by  reason  of  the  breach 
of  the  contract,  and  in  such  cases  resort 
may  be  had  to  the  tables  of  mortality,  and 
to  other  means  of  ascertaining  as  near  as 
possible  what  the  present  damages  are  for  a 
failure  to  perform  in  the  future;  but  we 
think  the  rules  in  those  cases  are  not  appli- 
cable to  cases  like  this,  under  the  bankrupt- 
cy act. 

Taking  the  liability  as  presented  by  the 
contract,  if  the  mortality  tables  were  re- 
ferred to  for  the  purpose  of  ascertaining  the 
value  so  far  as  it  depended  upon  life,  the 
answer  would  be  no  answer  to  the  other  con- 
tingency of  the  continuance  of  widowhood; 
and  if,  having  found  the  value  as  depending 
upon  the  mortality  tables,  you  desire  to  de- 
duct from  that  the  valuation  of  the  other 
contingency,  it  is  pure  guesswork  to  do  it. 

It  is  true  that  this  has  been  done  in  Eng- 
land under  the  English  bankruptcy  act  of 
1869  [32  &  33  Vict.  chap.  71,  §  31].  In  Ea 
parte  Blakemore  (1877)  L.  R.  6  Ch.  Dir. 
372,  it  was  held  by  the  court  of  appeal  that 
the  value  of  the  contingency  of  a  widow's 
marrying  again  was  capable  of  being  fairly 
estimated,  and  that  proof  must  be  admitted 
for  the  value  of  the  future  payments  as  as- 
certained by  an  actuary.  That  decision 
was  made  under  the  3l8t  section  of  the 
bankruptcy  act  of  1869.  James,  Lord  Jus- 
tice, said: 

*'No  doubt  it  is  uncertain  whether  the  ap- 
pellant will  marry  again,  just  as  the  dura- 
tion of  any  particular  life  is  uncertain. 
But,  though  the  duration  of  any  particular 
life  is  uncertain,  the  expectation  of  life  at  a 
given  age  is  reduced  to  a  certainty  when 
we  have  regard  to  a  million  of  lives.  The 
value  of  the  expectation  of  life  is  arrived  at 
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by  an  average  deduced  from  practical  expe- 
rience." 

Although  the  English  statute  makes  it 
ne<;e96ar7  to  arrive  at  a  conclusion  upon 
this  point,  yet  there  is  no  "practical  expe* 

^7]rience"*as  to  the  chances  of  the  continuance 
of  widowhood,  such  as  may  be  referred  to 
where  the  probable  continuance  of  life  is  in- 
volved.    In  the  latter  case  we  have  the  ex- 
perience tables  in  regard  to  millions  of  lives, 
and,  under  such  circumstances,  there  is,  as 
Ix>rd  Justice  James  said,  almost  a  certainty 
«L8  to  the  valuation  to  be  put  on  such  a  con- 
tingency.    But  under  the  English  statute, 
'the  3l8t  section  makes  every  kind  of  debt 
4>T  liability  provable  in  bankruptcy  except 
demands  in  tlie  nature  of  unliquidated  dam- 
Ages  arising  otherwise  than  by  reason  of  a 
contract  or  promise,  so  long  as  the  value  of 
^e  liability  is  ''capable  of  being  ascertained 
by  fixed  rules,  or  assessable  only  by  a  jury, 
or  as  matter  of  opinion/'     So,  under  that 
act.  in  Ex  parte  Neal,  L.  R.   14  Ch.  Div. 
.679,  there  was  a  separation  deed  between 
husband  and  wife,  and  the  husband  was  to 
|Miy  an  annuity  to  the  wife,  which  was  ter- 
minable **in  case  the  wife  should  not  lead  a 
chaste  life;   in  case  the  husband  and  wife 
ahould  resume  cohabitation;  and  in  case  the 
marriage  should  be  dissolved  in  respect  of 
anything  done,  committed,  or  suffered  by  " 
the  other  party,  after  the  date  of  the  deed. 
The  annuity  was  also  to  be  proportionately 
^iiminished  in  the  event  of  the  wife's  becom- 
ing entitled  to  any  income  independent  of 
the  husband,  exceeding  a  certain  amount  a 
year.     After  the  execution  of  the  deed  the 
husband  went  through  bankruptcy,  and  it 
was  held  that  the  value  of  the  annuity  was 
eapable  of  being  fairly  estimated  and  was 
provable  in  the  liquidation.     In  that  case, 
speaking  of  the  31st  section  of  the  act  of 
1809,  it  was  stated  that  "words  more  large 
and   general   it   is   impossible   to  conceive; 
they  cover  every   species  of  contingency." 
It  was  also  stated  that  it  was  "difficult  to 
see  how  any  case  could  arise  which  would 
not  come  within"  the  language  of  this  act. 
Bramwell,   Lord    Justice,    said:     "But    for 
the    present   bankruptcy   act,   our   decision 
must  have  been  the  same  as  that  in  Mudge 
T.  Rotoan"  (1868)  L.  R.  3  Exch.  85;  but  he 
said  that  the  present  bankruptcy  act  was 
Tery   different   in   its   terms   from   the   act 
which  was  in  force  when  that  case  was  de- 
cided. 

In  the  case  of  Mudge  v.  Roioan,  L.  R.  3 
£xch.  85,  there  was  a  deed  of  separation 
between  husband  and  wife,  in  which  the 
husband  covenanted  to  pay  an  annuity  to 
his  wife  by  quarterly  instalments,  the  annu- 
ity to  cease  in  the  event  of  future  cohabita- 

l48]tion  *by  mutual  consent.  It  was  held  that 
this  was  not  an  annuity  provable  under  the 
bankruptcy  act  of  1849,  12th  and  13th  Vict, 
chap.  106,  i  175;  nor  a  liability  to  pay 
money  under  the  24th  and  25th  Vict.  chap. 
134,  §  154. 

The  175th  section  of  the  act  of  1849  ex- 
pressly provided  that  the  creditor  mi^ht 
prove  for  the  value  of  any  annuity,  which 
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value  the  court  was  to  ascertain.    Kelly, 
Chief  Baron,  sai4: 

''The  annuity  seems  to  me  to  be  so  uncer- 
tain in  its  nature  as  to  be  impossibly  to  be 
valued.  In  many  cases  the  commissioner 
of  bankruptcy  may  have  to  deal  with  con- 
tin^ncies  the  value  of  which  depend  on  a 
variety  of  considerations,  and  where  the 
valuation  is  very  difficult.  But  here  I  am 
at  a  loss  to  see  any  single  circumstance  up- 
on which  a  calculation  of  any  kind  could 
be  based." 

Martin,  Baron,  said: 

"  This  contingency  depends  on  an  infinite 
variety  of  circumstances,  into  which  it  is 
idle  to  suppose  a  commissioner  could  in- 
quire." 

Channell,  Baron,  concurring,  said: 

"The  tehdency  of  recent  legislation,  and 
the  course  of  recent  decisions,  has  been  .to 
free  a  debtor  who  becomes  a  bankrupt,  from 
all  liability  of  every  kind;  but  I  do  not 
think  an  order  of  discharge  a  bar  to  such  a 
claim  as  the  present.  ...  I  quite  ad- 
mit that,  to  bring  an  annuity  within  the  act 
of  1849,  it  is  not  necessary  to  have  any  ac- 
tual pecuniary  consideration.  I  also  feel 
that  in  many  cases  the  difficulty  of  calcu- 
lating the  present  value  of  contingencies 
may  be  very  great,  and  yet  they  may  be 
within  the  acts.  But  here  it  appears  to  me 
that  the  difficulty  is  insuperable." 

In  Parker  v.  Ince  (1859)  4  Hurlst.  &  N. 
52,  there  was  a  bond  conditioned  to  pay  an 
annuity  during  the  life  of  the  obligor's 
wife,  provided  that  if  the  obligor  and  his 
wife  should  at  any  time  thereafter  cohabit 
as  man  and  wife  the  annuity  should  cease, 
and  it  was  held  that  the  annual  sum  thus 
(Avenanted  to  be  paid  by  the  defendant  was 
not  an  annuity  within  the  175th  section  of 
the  bankruptcy  law  or  consolidation  act  of 
1849,  nor  a  debt  payable  upon  a  contingency 
*within  the  177th  section,  nor  a  liability  to[340] 
pay  money  upon  a  contingency  within  the 
178th  section,  and  consequently  the  dis- 
charge in  bankruptcy  was  no  bar  to  an  ac- 
tion for  a  recovery  of  a  quarterly  payment 
due  on  the  bond.     Martin,  Baron,  said: 

"That  cannot  be  such  an  annuity  as  would 
fall  within  the  175th  section,  because  a  val- 
ue cannot  be  put  upon  it.  How  is  it  possi- 
ble to  calculate  the  probability  of  a  man 
and  his  wife,  who  are  separated,  living  to- 
gether again?  Their  doing  so  depends  on 
their  character,  temper,  and  disposition, 
and,  it  may  be,  a  variety  of  other  circum- 
stances. Tlien,  is  it  money  payable  upon  a 
contingency  within  the  178th  section?  I 
think  it  is*  not." 

It  is  only,  therefore,  by  reason  of  the  ex- 
traordinarily broad  language  contained  in 
the  31st  section  of  the  English  bankruptcy 
act  of  1869  that  the  English  courts  have  en- 
deavored to  make  a  fair  estimate  of  the  val- 
ue of  a  contract  based  on  the  continuance  of 
widowhood,  even  though  the  value  was  not 
capable  of  beine  ascertained  by  fixed  rules, 
nor  assessable  by  a  jury,  but  was  simply 
to  be  estimated  by  the  opinion  of  the  court 
or  of  some  one  intrusted  with  the  duty. 

In  the  Blaketnore  Case,  L.  R.  5  Ch.  Div. 
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372,  after  the  announcement  of  the  judg- 
ment, the  rei>ort  states  that  it  was  then  ar- 
ranged that  it  should  be  referred  to  an  ac- 
tuary to  ascertain  the  annuity  as  a  simple 
life  annuity,  and  to  deduct  from  that  value 
such  a  sum  as  he  should  estimate  to  be  the 
proper  deduction  for  the  contingency  of 
widowhood.  In  other  words,  it  was  left  to 
the  actuary  to  guess  the  proper  amount  to 
be  deducted. 

No  such  broad  language  is  found  in  our 
bankruptcy  act  of  1898.  Section  63a  pro- 
vides for  debts  which  may  be  proved,  which, 
among  others,  are:  (1)  "A  fixed  liability, 
as  evidenced  by  a  judgment  or  an  instrument 
in  writing,  absolutely  owing  at  the  time  of 
the  filing  of  the  petition  against  him, 
whether  then  payable  or  not,  with  any  in- 
terest thereon  which  would  have  been  recov- 
erable at  that  date,  or  with  a  rebate  of  in- 
terest upon  such  as  were  not  then  payable 
and  did  not  bear  interest."  (4)  "Founded 
upon  an  open  account  or  upon  a  contract, 
express  or  implied." 
(860J  *In  S  C3&,  provision  is  made  for  unliqui- 
dated claims  against  the  bankrupt,  which 
may  be  liquidated  upon  application  to  Ihe 
court  in  such  manner  as  it  shall  direct,  and 
may  thereafter  be  proved  and  allowed 
against  his  estate.  This  paragraph  &,  how- 
ever, adds  nothing  to  the  cTasa^  of  debts 
which  might'  be  proved  under  paragraph  a 
of  the  same  section.  Its  purpose  is  to  per- 
mit an  unliquidated  claim,  coming  within 
the  provisions  of  §  63a,  to  be  liquidated  as 
the  court  should  direct. 

We  do  not  think  that  by  the  use  of  the 
language  in  S  63a  it  was  intended  to  permit 

Sroof  of  contingent  debts  or  liabilities  or 
emands  the  valuation  or  estimation  o^ 
which  it  was  substantially  impossible  to 
prove. 

The  language  of  S  63a  of  the  act  of  1898 
differs  from  that  contained  in  the  bank- 
ruptcy act  of  1867,  and  also  from  that  of 
1841.  The  act  of  1867,  9  19  (14  Stat  at  L. 
617,  525,  chap.  176,  carried  into  the  Re- 
vised Statutes  as  9  5068),  provided  express- 
ly for  cases  of  contingent  aebts  and  contin- 
gent liabilities  contracted  by  the  bankrupt, 
and  permitted  applications  to  be  made  to 
the  court  to  have  the  present  value  of  the 
debt  or  liability  ascertained  and  liquidated, 
which  was  to  be  done  in  such  manner  as  the 
court  should  order;  and  the  creditor  was 
then  to  be  allowed  to  prove  for  the  auount 
so  ascertained. 

Section  5  of  the  act  of  1841  (5  Stat,  at 
L.  440,  chap.  9)  provides  in  terms  for  the 
holders  of  uncertain  or  contingent  demands 
coming-in  and  proving  such  d^ts  under  the 
act.  But  neither  the  act  of  1841  nor  that 
of  1867  would  probably  cover  the  case  of 
such  a  contract  as  the  one  under  considera- 
tion. 

Cases  have  been  cited  showing  some  con- 
tingent debts  which  were  held  capable  of 
being  proved  under  the  bankruptcy  act  of 
1898,  among  which  are  Moch  v.  Market 
Street  Nat.  Bank,  47  C.  G.  A.  49,  107  Fed. 
897,  Circuit  Court  of  Appeals,  Third  Cir- 
cuit, 1901,  and  Cohh  ▼.  Overman,  54  L.  R. 
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A.  360,  48  C.  C.  A.  223,  109  Fed.  65.  Cir- 
cuit Court  of  Appeals,  Fourth  Circuit,  1901. 
And  under  former  bankrupt  acts,  the  cane* 
of  FUher  v.  Tifft  (1878)  12  R.  I.  56;  Bey- 
wood  V.  Shreve  (1882)  44  N.  J.  L.  94,  and 
Shelton  v.  Pease  (1847)  10  Mo.  473. 

The  contingency  in  the  case  of  Moeh  ▼. 
Market  Street  Nat,  Bank,  47  C.  C.  A.  49, 
107  Fed.  897,  was  that  the  bankrupt  was 
the  indorser  of  commercial  paper  *not  due  [351] 
at  the  time  of  filing  the  petition,  and  it  was 
held  that  under  i  63a,  subdivision  4,  the 
creditor  might  prove  asainst  the  estate  of 
the  bankrupt  after  the  liability  had  become 
fixed. 

In  Oohb  v.  Overman,  54  L.  R.  A.  369,  4S 
C.  C.  A.  223,  109  Fed.  d5,  the  bond  of  the 
bankrupt  to  secure  payment  to  the  obligee 
of  an  annuity  for  life  was  held  to  be  prop- 
erly proved  under  §  63a,  clause  1. 

These  cases,  it  will  be  seen,  do  not  come 
within  the  principle  of  the  case  at  bar. 
The  other  cases  arising  under  the  acts  of 
1807  and  1841  do  not  affect  this  case. 

The  Massachusetts  court  held  the  debt 
herein  not  provable,  upon  the  authority  of 
Morgan  v.  Wordell,  178  Mass.  350,  55  L.  R. 
A.  33,  59  N.  E.  1037,  and  Qoding  v.  Ro9C€n' 
thai,  18f0  Mass.  43,  61  N.  E.  222.  Mr.  Jus- 
tice Barker,  in  delivering  the  opinion  of  the 
supreme  judicial  court  of  Massachusetts  in 
the  latter  case,  said: 

'*But  in  Morgan  v.  WordeU,  178  Mass. 
350,  55  L.  R.  A.  33,  59  N.  E.  1037,  this  court 
assumed  that  such  claims  were  not  provable 
under  the  act,  and  we  follow  that  view  in 
the  present  case." 

We  think  the  contract,  so  far  as  it  relat- 
ed to  the  payment  to  the  wife  during  her 
life  or  widowhood,  was  not  a  contingent  lia- 
bility provable  under  the  act  of  1898. 

In  relation  to  that  part  of  the  husband's 
contract  to  pay  for  the  support  of  his  minor 
children  until  they  respectively  became  of 
age,  we  also  think  that  it  was  not  of  a  na- 
ture to  be  proved  in  bankruptcy.  At  com- 
mon law,  a  father  is  bound  to  support  hU 
legitimate  children,  and  the  obligation  con- 
tinues during  their  minority.  We  may  ae> 
sums  this  obligation  to  exist  in  all  the 
states.  In  this  case  the  decree  of  the  court 
provided  that  the  children  should  remain  in 
the  custody  of  the  wife,  and  the  contract  Uk 
contribute  a  certain  sum  yearly  for  the  sup- 
port of  each  child  during  his  minority  waa 
simply  a  contract  to  do  that  which  the  law 
obliged  him  to  do;  that  is,  to  support  hia 
minor  children.  The  contract  was  a  rec^- 
nition  of  such  liability  on  his  part.  We 
think  it  was  not  the  intention  of  Congress^ 
in  passing  a  bankruptcy  act,  to  provide  for 
the  release  of  the  father  from  his  obligation 
to  support  his  children  by  his  discharge  in 
bankruptcy,  and  if  not,  then  we  see  no  rea- 
son whv  his  contract  to  do  that  which  the 
law  obliged  him  to  do^should  be  discharged [368] 
in  that  way.  As  his  discharge  would  not, 
in  any  event,  terminate  his  obligation  to 
support  his  children  during  their  minority, 
we  aee  no  reason  why  his  written  contract 
acknowledging  such  obligation  and  agreeing 
to  pay  a  certain  sum  (which  may  be  pre- 
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snmed  to  have  been  a  reasonable  one)  in 
fulfilment  thereof  should  be  so  discharged. 
It  is  true  his  promise  is  to  pay  to  the  moth- 
er; but,  on  this  branch  of  the  contract,  it  is 
for  the  purpose  of  supporting  his  two  minor 
children,  and  he  simply  makes  her  his  agent 
for  that  purpose. 

In  Re  Baker,  96  Fed.  954,  in  the  district 
court  of  Kansas,  it  was  held  that  a  judg- 
ment in  a  bastardy  proceeding  against  the 
putative  father,  adjudging  him  to  pay  a 
certain  sum  to  the  mother  of  the  child  for 
its  maintenance,  was  not  such  a  debt  as 
would  be  released  by  the  discharge  of  the 
father  in  bankruptcy,  and  it  was  put  upon 
the  ground  that,  by  virtue  of  the  judgment 
and  bond  given  thereon,  the  father  became 
liable  for  the  maintenance  of  the  illegiti- 
mate son  the  same  as  if  he  were  his  legiti- 
mate offspring,  and  that  the  bankruptcy 
law  was  never  intended  to  affect  the  liabil- 
ity of  the  father  for  the  support  of  his  chil- 
dren. 

In  the  case  of  Re  Huhhard,  98  Fed.  710, 
the  district  court  of  Illinois  held  that  a  dis- 
charge in  bankruptcy  did  not  release  the 
bankrupt  from  the  obligation  to  obey  an 
or<ier  made  by  a  state  court  requiring  him 
to  pay  a  certain  sum  for  the  support  of  his 
minor  children.  Kohlsaat,  District  Judge, 
said: 

'The  bankruptcy  act  was  passed  to  re- 
lieve persons  bringing  themselves  within  its 
Srovisions  from  the  incubus  of  hopeless  in- 
ebtedness;  but  it  was  not  intended  to  nor 
does  it  subvert  the  higher  rule,  which  casts 
upon  a  parent  the  care  and  maintenance  of 
his  offspring.  The  welfare  of  the  state,  as 
also  every  principle  of  law, — statutory,  nat- 
ural, and  divine, — <iemand  that,  so  long  as 
he  has  any  substance  at  all,  he  shall  apply 
it  to  the  maintenance  of  his  children.  Cred- 
itors, as  well  as  all  citizens,  are  interested 
in  the  enforcement  of  this  rule." 

As  the  defendant  would  still  remain  liable 
for  the  support  of  his  minor  children,  even 
if  discharged  from  this  contract  under  the 
act,  and  he  would  remain  liable  for  past 
support,  why  should  it  be  held  that  Ck>n- 
gress  intended  that  such  a  contract,  to  do 
[353] what  *the  law  enjoins  upon  him  as  a  duty, 
should  be  released?  There  is  no  language 
in  the  act  which  plainly  so  provides,  and  we 
ought  not  to  infer  it. 

The  amendments  to  the  bankruptcy  act 
passed  in  1903  (32  Stat,  at  L.  797,  chap. 
487)  contain  an  amendment  of  §  17  of  the 
act  of  189$,  which  relates  to  debts  not  af- 
fected by  a  discharge,  and  it  provides, 
among  those  not  released  by  a  discharge  in 
bankruptcy,  a  debt  due  or  to  become  due  for 
alimony  or  for  the  maintenance  or  support 
of  wife  or  child.  It  is  true  that  the  provi- 
sions of  the  amendatory  act  are  not  to  ap- 
ply to  cases  pending  before  their  enactment. 
They  are  only  referred  to  here  for  the  pur- 
pose of  showing  the  legislative  trend  in  the 
direction  of  not  discharging  an  obligation 
of  the  bankrupt  for  the  support  and  main- 
tenance of  wife  or  children. 

The  judgment  U  affirmed, 
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V, 

LAURA  PATTERSON  et  al. 

(See  8.  C  Reporter's  ed.  858-367.) 

French  spoliation  claims — appropriation  for 
payment — identification  of  distributees. 

Congress  by  making  an  appropriation  In  the  act 
of  March  3,  1809  (30  Stat,  at  L.  1161.  chap. 
426.  U.  S.  Comp.  Stat.  1901,  p.  761),  in  ac- 
cordance with  the  report  of  the  court  of 
claims  on  certain  French  spoliation  clnlms.  ta 
an  admin istiatrix  "representing"  a  designated 
firm,  and  a  similar  appropriation  to  the  same 
person  as  administratrix  of  the  estate  of  a 
person  designated  as  "the  suryiylng  partner" 
of  such  firm,  cannot  be  deemed  thereby  t» 
have  determined  that  the  next  of  kin  of  such 

.  surviving  partner  should  share  in  the  dis- 
tribution, where  such  administratrix  repre- 
sented in  the  court  of  claims  all  the  inter- 
ested parties,  and  that  court  mistakenly  sup- 
posed such  surviving  partner  to  have  been  a 
member  of  the  Arm  at  the  time  of  the  illegal 
seizures  of  its  property,  but  must  be  re- 
garded as  having  intended  such  appropriation 
for  the  next  of  kin  of  those  composing  the- 
flrm  at  the  time  of  the  seizures,  without  at- 
tempting  to  identify  the  particular  person» 
belonging  to  that  class. 

[No.  266.] 

Argued  April  29,  SO,  190S.    Decided  June  1,. 
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IN  ERROR  to  the  Court  of  Appeals  of  thfr 
State  of  Maryland  to  review  a  decree 
which  affirmed  a  decree  of  the  Circuit  Court 
No.  2.  of  Baltimore  City  giving  directions- 
for  the  distribution  of  moneys  received  un* 
der  the  French  spoliation  acts.     A/firmed. 

See  same  case  below,  94  Md.  634,  51  AtL 
169;  on  prior  appeal,  92  Md.  334,  48  AtL 
158. 

Statement  by  Mr.  Justice  Peokham: 
The  plaintiff  in  error,  Esther  S.  Buchan- 
an, filed  her  bill  in  circuit  court  No.  2,  of 
Baltimore  city,  on  August  17,  1899,  against 
the  parties  defendant,  for  the  purpose  of  ob- 
taining the  instructions  of  that  court  as  to* 
whom  and  in  what  proportions  she  should 
pay  and  distribute  certain  sums  of  moneys 
received  by  her  from  the  United  States  un- 
der what  is  termed  the  French  spoliations- 
acts  of  Congress.  Answers  were  made  by" 
the  various  parties,  and  a  decree  was  subse- 
quently entered  giving  directions  for  the- 
distributionof  the  funds.  An  appeal  fron^ 
that  decree  was  taken  by  some  of  the  de- 
fendants to  the  court  of  appeals,  and  that 
court  reversed  a  portion  of  the  decree  (aa- 
to  the  proper  distribution  of  the  money)  ^ 
and  remanded  the  case  for  further  proceed- 
ings. 92  Md.  334,  48  Atl.  158.  The  trial 
court  then  entered  a  decree  in  accordnnce- 
with  the  directions  of  the  court  of  appeals^ 
and  thereupon  the  original  plaintiff,  Esther 
S.  Buchanan,  appealed  to  tne  court  of  ap- 
peals, and  that  court  then  affirmed  the  de- 
cree of  the  court  below.     94.  Md.  634,  51 
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AtL  169.    PlaintifTs  in  error  bring  the  case 
here  by  writ  of  error. 

The  first  act  of  Congress  relating  to  the 
French  spoliations  was  passed  January  20, 
1885.  28  Stat,  at  L.  283,  chap.  25  (U.  S. 
Comp.  Stat.  1901,  p.  760). 
{356]  *Mi8s  Buchanan  was,  in  May,  1885,  duly 
appointed  administratrix  upon  the  estate  of 
her  father,  William  B.  Buchanan,  deceased. 
She  then,  through  her  counsel  and  in  com- 
mon with  other  claimants  for*  losses  sus- 
tained by  the  seizures  of  the  two  vessels 
Patapsco  and  Jane,  came  into  the  court  of 
claims  and  proved  the  facts  upon  which  the 
rights  of  the  several  claimants  were  based 
as  against  the  United  States.  In  present- 
ing the  claims,  she  did  in  truth  represent, 
with  their  consent,  all  the  parties  interested 
therein,  including  those  now  claiming 
against  her. 

The  court  reported  (May  18,  1887)  that, 
the  seizures  of  the  two  vessels  complained  of 
were  illegal,  and  that  the  claimants  were 
entitled  to  the  following  sums  from  the 
United  States.  A  list  was  then  given  of 
those  entitled  to  an  appropriation  on  ac- 
•count  of  the  ship  Patapsco,  in  which  was 
included  the  name  of  Eisther  S.  Buchanan, 
as  follows: 

"Esther  S.  Buchanan,  administratrix  of 
the  estate  of  William  Buchanan,  who  was 
the  surviving  partner  of  the  firm  of  S.  Smith 
■&.  Buchanan,  deceased,  to  the  sum  of 
$25,056." 

In  relation  to  the  ship  Jane,  in  the  list  of 
those  entitled  to  an  appropriation  was  the 
iollowing : 

''Esther  S.  Buchanan,  administratrix, 
representing  Smith  &  Buchanan,  $11,660.- 

After  this  report  had  been  made,  and  on 
March  23,  1891,  Esther  S.  Buchanan  was 
duly  appointed  administratrix  de  bonis  non 
with  the  Mdll  annexed  of  the  personal  estate 
of  James  A.  Buchanan,  her  grandfather. 

No  action  of  Congress  in  relation  to  these 
•claims  was  had  until  1899,  when  an  act  was 
passed,  approved  March  3,  1899  (30  Stat, 
at  L.  1161,  chap.  426,  U.  S.  Comp.  Stat 
1001,  p.  751).  The  act  provided  for  the 
payment  of  claims  allowed  under  the  Bow- 
man and  Tucker  acts  by  the  court  of 
•claims,  and  on  page  1191  it  provided  aa  fol- 
lows: 

"French  Spoliation  Claims. 

"To  pay  the  findings  of  the  court  of 
•claims  on  the  following  claims  for  indem- 
nity for  spoliations  by  the  French  prior  to 
July  thirtieth,  eighteen  hundred  and  one, 
under  the  act  entitled  'An  Act  to  Provide 
for  the  Ascertainment  of  Claims  of  Ameri- 
[356] can  *Citizens  for  Spoliations  Committed  by 
the  French  Prior  to  the  Thirty-first  Day  of 
July,  Eighteen  Hundred  and  One:'  Pro- 
truded, That  in  all  cases  where  the  original 
sufTerers  were  adjudicated  bankruptti  the 
awards  shall  be  made  on  behalf  of  the  next 
of  kin  instead  of  to  assignees  in  bankrupt- 
cy, and  the  awards  in  the  cases  of  individ- 
ual claimants  shall  not  be  paid  until  the 
court  of  claims  shall  certify  to  the  Secre- 
tary of  the  Treasury  that  the  personal  rep- 
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resentatives  on  whose  behalf  the  award  it 
made  represent  the  next  of  kin,  and  the 
•  courts  which  granted  the  administrations, 
respectively,  shall  have  certified  that  the  le- 
gal representatives  have  given  adequate  se- 
curity for  the  legal  disbursements  of  the 
awards,  namely." 

Then  follow  appropriations  to  a  number 
of  claimants  in  satisfaction  of  the  losses 
sustained  by  the  illegal  seizures  of  vessels 
and  cargoes. 

Among  them,  on  page  1194,  is  included 
the  following: 

"On  the  ship  Jane,  John  Wallace,  master, 
namely : 

"Esther  S.  Buchanan,  administratrix, 
representing  Smith  &  Buchanan,  $11,660.- 
21." 

On  page  1195  is  the  following: 

"On  Uie  ship  Patapsco,  William  Hill, 
master,  namely:  .  .  .  [names  of  vari- 
ous claimants  for  other  interests  in  same 
ship]. 

"Esther  S.  Buchanan,  administratrix  of 
the  estate  of  William  B.  Buchanan,  who 
was  the  surviving  partner  of  the  firm  of  S. 
Smith  &  Buchanan,  deceased,  $25,056,  the 
value  of  the  cargo  shipped  by  said  firm." 

Pursuant  to  the  proviso  in  the  act  of 
1809,  the  court  of  claims,  upon  the  applica- 
tion of  the  attorney  of  record  for  Esther 
S.  Buchanan,  administratrix,  representing 
Smith  k  Buchanan,  deceased,  ordered,  in  the 
case  of  the  ship  Jane,  a  certificate  to  be  is- 
sued to  the  Secretary  of  the  Treasury,  as 
follows: 

"The  court  of  claims  hereby  certifies  that 
it  appears  by  evidence  on  file  in  the  above- 
entitled  case  that  said  Esther  S.  Buchanan, 
on  whose  behalf  an  appropriation  or  award 
was  made  by  the  act  of  March  3,  1899,  enti- 
tled 'An  Act  for  the  Allowance  of  Certain 
Claims  for  Stores  and  Supplies  Reported  by 
the  Court  of  Claims  under  the  Provisions  of 
the  Act  Approved  March  Third,  'Eighteen (867] 
Hundred  and  Eighty-three,  and  Commonly 
Known  as  the  Bowman  Act,  and  for  Other 
Purposes.'  for  the  sum  of  eleven  thousand 
six  hundred  aiKl  sixty  dollars  and  twenty- 
one  cents  ($11,660.21),  represents  the  next 
of  kin  of  William  B.  Buchanan,  the  surviv- 
ing member  of  the  firm  of  Samuel  Smith  ft 
Buchanan,  deceased,  the  original  owner  of 
the  claim  upon  which  said  award  was  made. 

"And  the  court  further  certifies  that  it 
appears  on  the  record  of  the  said  case  that 
at  the  time  when  the  award  of  this  court 
was  made  the  said  claim  was  not-  held  by 
assignment  or  owned  by  an  insurance  com- 
pany." 

The  same  kind  of  a  certificate  was  made 
in  relation  to  the  ship  Patapsco. 

These  certificates  were  made  on  June  15, 
1899,  and  were  filed  with  the  Secretary  of 
the  Treasury,  and  the  moneys  mentioned, 
being  a  total  of  $36,716.21,  were  thereafter 
paid  to  Miss  Buchanan. 

Having  received  the  money  from  the  goT- 
emment,  the  plaintiff  in  error  then  com- 
menced this  suit  individually,  and  as  admin- 
istratrix  of  the  estate  of  William  B.  Bu- 
chanan, deceased,  and  as  administratrix  dt 
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hani^  non  with  the  will  annexed  of  James  A. 
Buchanan,  deceased,  in  circuit  court  No.  2, 
of   Haltimore  city,  in  which  she  stated  the 
various  facts  under  which  the  money  had 
been     paid   her,   and   that  she  had   in.  her 
luLDds    for  distribution,  among  the  persons 
particularly  entitled  to  the  same,  the  sum 
of    ^22,629.47,   after    the    payment   of   all 
coats,   etc.     She  also  averred  that  she  was 
advised  that  she  held  funds  for  the  benefit 
of    and   distribution   among,   not   only   the 
next    of  kin  of  her  own  decedent,  the  said 
William   B.   Buchanan,  but  also  the   next 
of     kin    of    the    other    partners    of    said 
firm  of  S.  Smith  &  Buchanan,  to  wit,  Sam- 
uel   Smith  and  James  A.  Buchanan,  in  the 
proportions  and  according  to  the  laws  of 
distribution  which  the  court  might  hold  to 
be  proper  in  the  cause.     She  also  gave  the 
names  of  the  next  of  kin  of  William  B.  Bu- 
chanan,   namely,   herself   and   her   brother, 
Wilson  C.  Buchanan,  and  then  stated  who 
Trere  the  next  of  kin  of  James  A.  Buchanan, 
deceased,  living  at  the  date  of  the  passage 
of    the  act  of  Congress  directing  the  pay- 
ment of  the  claims,  to  wit,  March  3,  1899, 
B58]so  'far  as  they  were  known  to  her,  and  she 
stated  that  she  had  given  the  names  of  all 
of    the  next  of  kin  of  Samuel   Smith  and 
James  A.  Buchanan  living  at  the  time  of 
the  passage  of  the  act  of  Congress,  March 
3,    1899,  although  she  said  there  might  be 
others  unknown  to  her  who  might  lay  claim 
to    participate   in   the   distribution   of   the 
fund,  and  she  was  in  doubt  as  to  the  pro- 
portion  in   which   the   beneficiaries   should 
participate  in  the  shares  of  their  ancestors 
m  the  fund.     She  then  stated: 

"Twelfth.  That  according  to  the  informa-' 
tion  and  belief  of  your  oratrix,  the  said 
Samuel  Smith,  James  A.  Buchanan,  and 
William  B.  Buchanan  were  equal  copait- 
ners,  but  a  claim  has  been  made  on  your 
oratrix  by  Robert  Carter  Smith,  one  of  the 
distributees  of  Samuel  Smith,  and  a  party 
defendant  herein,  wherein  he  asserts  that 
his  ancestor,  the  said  Samuel  Smith,  had  a 
one-half  interest  in  the  property  of  said  co- 
partnership, and  that,  therefore,  the  next  of 
idn  of  the  said  Samuel  Smith  are  entitled 
to  have  for  distribution  among  them  one 
half  of  the  fund  now  in  the  hands  of  your 
oratrix  for  distribution;  but  your  oratrix 
is  informed  and  does  verily  believe  that  dis- 
tribution of  said  fund  should  be  made  in 
three  equal  parts  among  the  next  of  kin  of 
the  three  partners  in  said  firm  of  S.  Smith 
A  Buchanan." 

Other  facts  were  given  in  relation  to  the 
existence  of  parties  who  might  possibly 
•claim  some  interest  in  the  fund,  and  in  her 
-complaint  she  finally  said  that,  by  reason  of 
the  facts  above  set  forth,  she  was  in  doubt 
to  whom  and  in  what  proportion  she  should 
pay  and  distribute  the  sum  of  money  in  her 
hands,  and  that  she  was  advised,  and  there- 
fore alleges,  that  a  distribution  of  the  same 
<»n  only  be  had  under  the  order  of  a  court 
of  equity,  in  a  manner  adequate  to  insure 
her  own  protection  in  the  future.  She 
thereupon  asked  that  the  court  assume  ju- 
risdiction of  the  fund  in  her  hands  as  ad- 
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ministratrix,  as  already  set  forth,  and  that 
it  direct  and  supervise  the  distribution  of 
the  same  among  the  parties  whom  the  court 
may  find  to  be  entitled  to  participate  there- 
in, according  to  the  proportion  and  rule 
which  this  couit  may  declare  to  govern  the 
same. 

Answers  were  made  by  some  of  the  par- 
ties and  the  bill  taken  as  confessed  as 
against  pthers.  Upon  the  trial,  evidence 
was  *given  under  objection,  and  the  8tate[360] 
court  has  found  that  at  the  time  of  the  il- 
legal seizures  of  the  vessels  in  1798,  Wil- 
liam B.  Buchanan  was  about  three  years 
old,  he  having  been  born  on  September  9, 
1795;  that  in  1798,  the  year  the  losses  oc- 
curred, there  was  a  firm  of  S.  Smith  &  Bu- 
chanan, consisting  only  of  S.  Smith  and 
James  A.  Buchanan,  the  father  of  William 
B.  Buchanan,  and  they  were  the  only  orig- 
inal sufferers  from  the  illegal  seizures  of 
the  ships.  William  B.  Buchanan'  did  not 
become  a  member  of  the  firm  until  about 
twenty  years  later,  or  until  January  1, 
1818,  and  he  became  the  survivor  of  the 
firm  formed  in  1818,  which  was  also  known 
as  S.  Smith  &  Buchanan. 

It  thus  appears  that,  although  William 
B.  Buchanan  was  the  survivor  of  a  firm  of 
S.  Smith  &  Buchanan  as  that  fim  was  con- 
stituted in  1818,  he  was  not  the  survivor  of 
the  firm  of  S.  Smith  &  Buchanan  as  that 
firm  was  constituted  in  1798,  when  these  il- 
legal seizures  occurred. 

The  trial  court  held  that  the  moneys 
should  be  divided  into  three  portions,  one 
of  which  should  go  to  the  next  of  kin  of 
Samuel  Smith,  another  to  the  next  of  kin 
of  James  A.  Buchanan,  and  another  to  the 
next  of  kin  of  William  B.  Buchanan,  being 
Esther  S.  and  Wilson  C.  Buchanan. 

The  court  of  appeals,  on  appeal  from  the 
decree  of  the  circuit  court,  held  that  this 
was  an  erroneous  disposition  of  the  money, 
and  that  it  should  be  divided  into  two  por- 
tions, one  of  which  should  go  to  the  next  of 
kin  of  Samuel  Smith,  and  the  other  to  the 
next  of  kin  of  James  A.  Buchanan;  Samuel 
Smith  and  James  A.  Buchanan  being  the 
only  members  of  the  firm  that  sustained  the 
losses,  and  being  the  original  sufTerers  from 
the  illegal  seizures.  The  writ  of  error  has 
been  sued  out  for  the  purpose  of  reviewing 
this  decree. 

Messrs.  Arobibald  H.  Taylor  and  Ed- 
ward P.  Keeoh,  Jr.,  argued  the  cause, 
and,  with  Mr.  John  Peirce  Bruns,  filed  a 
brief  for  plaintiff's  in  error. 

Messrs.  Artlmr  W.  Maohen,  Jr., 
Frank  P.  Clark,  and  Arthur  W. 
Maohea,  argued  the  cause  and  filed  a  brief 
for  defendants  in  error. 

Contentions  of  coimsel  sufficiently  appear 
in  the  opinion. 

*Mr.  Justice  Peokham,  after  making  the [360] 
foregoing  statement  of  facts,  delivered  the 
opinion  of  the  court: 

The  contention  of  the  plaintiffs  in  error 
is  that  Congress,  by  the  acts  mentioned, 
and  particularly  that  of  March  3,  1899,  rat- 
ified and  adopted  the  findings  and  decisions 
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of  the  court  of  claimA,  made  in  pursuance  of 
the  act  of  1885,  in  the  cases  of  the  two 
ships  Patapsco  and  Jane,  and  that  the  act 
of  1800  recognized  and  designated  William 
B.  Buchanan  as  an  original  sufferer  within, 
the  meaning  of  Congress,  by  virtue  of  his 
being  a  partner,  and  the  surviving  partner, 
.  of  S.  Smith  &  Buchanan,  and  that  the  act 
gave  to  the  personal  representative  of  Wil- 
liam B.  Bucnanan  the  awards  in  question, 
for  the  benefit  of  his  next  of  kin  and  the 
next  of  kin  of  his  two  partners.  They  also 
assert  that  the  court  of  claims  having  made 
the  additional  final  certificate  required  by 
the  act  of  Congress,  and  the  Secretary  of 
the  Treasury,  in  accordance  with  those  cer- 
tificates, having  paid  the  money  to  the 
plaintiff  in  error,  administratrix,  for  the 
benefit  of  the  next  of  kin  of  William  B.  Bu- 
chanan, to  the  full  extent  of  his  partner- 
ship interest  in  the  firm,  there  was  no  pow- 
er m  any  icourt  to  in  anywise  alter  the  stat- 
ute or  make  any  other  distribution  than 
such  as  would  give  to  the  next  of  kin  of 
William  B.  Buchanan  one  third  of  the  total 
sum  to  be  distributed. 

It  becomes  necessary,  in  order  to  fully  ap- 
preciate the  action  of  the  court  of  claims 
and  of  Congress  subsequently  to  the  passage 
of  the  act  of  1885,  to  examine  the  latter  act 
and  determine  its  scope  and  purpose.  The 
act  provided  for  an  investigation  to  be  un- 
dertaken by  the  court  as  to  the  validity  of 
the  claims  for  indemnity  upon  the  French 
government,  for  losses  of  citizens  of  the 
United  States  or  their  legal  representatives, 
arising  from  illegal  captures,  seizures,  etc., 
of  vessels  or  cargoes  prior  to  the  treaty  of 
1800  between  France  and  the  United  States. 
The  act  did  not  assume  to  provide  for  the 
identification  of  all  the  next  of  kin  of  the 
original  sufferers  from  such  illegal  seizures. 
The  court  was  to  determine  the  validity  and 
the  amount  of  the  claims  included  within 
the  description  contained  in  §  1  of  the  act 
{361]of  1885,  and  it  was  also  to  determine  *the 
present  ownership  of  such  claims.  The  mat- 
ter of  chief  importance  between  the  claim- 
ants and  the  United  States  was  for  the 
court  to  ascertain  and  determine  the  valid- 
ity and  the  extent  of  the  claims. 

The  particular  class  of  persons  who  were 
the  owners  of  the  claims,  and  to  whom  the 
moneys  might  be  properly  paid,  was  at  this 
time  of  subsidiary  importance,  so  far  as  the 
United  States  was  concerned.  Although 
the  present  ownership  was  to  be  determin^, 
and,  if  by  assignee,  the  date  of  the  assign- 
ment and  the  consideration  paid  therefor, 
yet  this  was  obviously  for  the  mere  purpose 
of  informing  Congress  as  to  the  present  sit- 
uation of  a  claim,  whether  owned  by  next 
of  kin  of  those  who  suffered  the  loss  or  by 
assignees;  but  the  particular  individuals 
who  composed  the  next  of  kin  or  the  assisn- 
ees  were  not  then  of  importance,  as  gath- 
ered from  the  language  and  purpose  of  the 
act.  All  this  action  of  the  court  was,  by 
the  terms  of  the  act,  made  advisory  only. 
Congress  specifically  withheld  from  the  court 
any  right  to  render  a  judgment  which  would 
in  any  manner  conclude  the  United  States, 
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•r  commit  it  to  the  payment  of  any  claims- 
determined  by  the  court  under  the  3d  sec- 
tion of  the  act.  All  that  Congress  did  was 
to  ^ve  jurisdiction  to  the  court  of  claima- 
to  inquire  into  the  matter  of  each  claim 
which  might  be  presented  to  it,  and  to  re- 
port  to  Congress  its  opinion  of  the  validity 
and  the  amount  of  the  claim,  with  a  state- 
ment as  to  its  ownership.  The  whole  sub- 
ject thereafter  remained  with  Congress,  sub- 
ject to  its  future  action. 

Regarding  its  powers  and  duties  under 
this  act,  the  court  of  claims  itself  stated  its- 
opinion  in  the  case  of  the  ship  Jane.  24  Ct. 
CI.  74.  It  held  that  the  couit  could  not  de- 
termine to  whom  the  money  should  be  dis- 
tributed, which  Congress  might  thereafter 
Hwaid  as  indemnity  in  the  Frendi  spolia- 
tions cases,  nor  could  it  determine  who  wers 
the  next  of  kin  of  a  deceased  claimant,  nor 
whether  there  were  any.  All  that  the  court 
could  determine  in  its  report  to  Congress 
was  the  validity  of  a  claim  against  France, 
its  relinquishment  by  the  United  States, 
and  the  amount  thereof.  It  also  held  that 
its  decisions  in  these  cases  were  not  judg- 
ments which  judicially  affect  the  rights  of 
anyone,  and  that,  after  the  court  had  re- 
ported a  French  spoliatiott*case,  it  remained  [868) 
with  Congress  to  aetermine,  first,  the  meas- 
ure of  Uie  indemnity  which  the  United 
States  should  give;  and,  second,  the  per- 
sons who  were  equitably  entitled  to  partici- 
pate therein,  llie  purpose  of  the  court 
was,  as  it  stated,  to  require,  a  claimant  to 
file  his  letters  of  administration  and  prove, 
to  the  satisfaction  of  the  court,  that  the  de- 
cedent ithose  estate  he  adminietered  wae 
the  same  person  who  suffered  loss  through 
the  capture  of  a  vessel. 

Again,  in  The  Leghorn  Seieures,  27  Ct. 
CI.  224,  the  court  held  that  the  French 
spoliations  act  of  1885  conferred  jurisdic- 
tion, but  did  not  impose  liabilities;  that 
Congress  conceded  that  several  classes  of 
claimants  seeking  redress  for  French  spoli- 
ations might  come  into  the  court  of  claims, 
and  have  the  question  of  the  liability  of  the* 
United  States  determined,  and  conceded 
nothing  more. 

From  these  extracts  it  is  plain  that  the 
court  of  claims  did  not  r^ard  it  as  its  duty 
under  the  act  of  1885  to  investigate  and  de- 
termine the  rights  of  each  individual  of  a 
class,  but  only  to  determine  the  validity 
and  amount  of  a  claim,  with  a  specification 
of  ownership  sufficient  to  identify  the  clain» 
itself,  for  the  payment  of  which  an  appro- 
priation might  be  thereafter  made.  The 
particular  individuals  of  the  class  would  be 
matter  for  subsequent  investigation  by  some 
other  tribunal. 

In  Blagge  v.  Balch,  162  U.  S.  439,  40  L. 
ed.  1032,  16  Sup.  Ct.  Rep.  853,  the  meaning* 
and  purpose  of  the  act  of  1885,  together 
with  the  act  of  March  3,  1891  (26  SUt.  at 
L.  908,  chap.  540),  came  before  this  court 
for  consideration,  and  it  was  held  that  the 
result  of  the  action  of  Congress  was  to- 
place  the  payments  prescribed  under  the  act- 
of  1891  within  the  category  of  payments  by 
way  of  gratuity  and  grace,  and  not  as  or 
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right  as  against  the  government;  that,  un- 
<ler  the  proviso  contained  in  the  act  of  189 1, 
Congress  intended  the  next  of  kin  to  be 
beneficiaries  in  every  case,  and  excluded 
creditors,  legatees,  assignees,  and  all  stran- 
gers to  the  blood,  and  that  the  words  "next 
of  kin,"  as  used  in  the  proviso,  meant  next 
of  kin  living  at  the  date  of  the  act  (1891), 
to  be  determined  according  to  the  statute  of 
distribution  of  the  respective  states  of  the 
domicil  of  the  ori^nal  sufferers. 

The  court  distinguished  the  case  from 
Comegya  v.  Fcwse,  1  Pet.  193,  7  L.  ed.  108, 
3e3]and*Wt»tam«  y.  Heard,  140  U.  S.  529,  35  L. 
ed.  550,  11  Sup.  Ct.  Rep.  885.  In  these 
cases  it  was  held  that  assignees  in  bank- 
ruptcy took  title  to  the  moneys. 

The  same  proviso  mentioned  in  Blagge  v. 
Balch,  162  U.  S.  439,  40  L.  ed.  1032,  16  Sup. 
Ct.  Rep.  853,  and  contained  in  the  act  of 
March  3,  1891,  is  found  in  the  act  of  1899 
(30  Stat,  at  L.  1161,  1191,  chap.  426,  U.  S. 
Comp.  Stat.  1901,  p.  751).  So  we  know 
from  the  above  case  that  the  desire  of  Con- 
gress was  to  make  payments  to  tlie  next  of 
kin  of  the  original  suiTerers  of  the  losses, 
and  that  assignees  in  bankruptcy  should  not 
take.  The  identification  of  the  particular 
persons  belonging  to  the  class  that  Congress 
desired  to  aid  was  evidently  not  within  the 
purpose  of  the  act  of  1891  or  that  of  1899. 

Under  the  act  of  1885,  the  plaintiff  in  er- 
ror, Esther  S.  Buchanan,  presented  the 
claims  arising  out  of  the  capture  of  the  y^ 
flels  Patapsco  and  Jane,  together  with  their 
cargoes.  It  is  not  disputed — on  the  con- 
trary, it  is  admitted — that  she  represented 
on  the  trial  before  the  court  of  claims,  with 
tneir  consent,  all  the  parties  interested  in 
the  claim  of  S.  Smith  &  Buchanan,  includ- 
ing those  who  now  claim  in  opposition  to 
her  so  far  as  the  proportion  of  the  award  to 
be  paid  to  the  different  parties  is  concerned. 
That  she  represented  these  different  i>er- 
flons,  with  their  consent,  in  the  examination 
tiefore  the  court  of  claims,  shows  that  there 
was  between  them  at  that  time  no  diverse 
interest  involved;  that,  so  far  as  regarded 
the  validity  of  the  whole  claim  and  its 
amount,  the  parties  were  situated  alike,  and 
bad  the  same  interest  as  a^inst  the  United 
States  in  proving  the  validity  of  their  claim 
and  the  amount  thereof.  That  she  was  au- 
thorized to  receive  the  amount  that  might 
be  awarded,  and  that  thereafter  the  ques- 
tion of  proportion  and  distribution  would 
arise,  is  a  plain  deduction  from  the  facts 
stated.  As  the  material  point  before  the 
«ourt  of  claims  was  the  validity  of  the 
claim  and  its  amount,  in  regard  to  which 
all  claimants  appeared  in  the  same  inter- 
est, it  was  not  of  much  moment  who  should 
be  named  to  receive  the  award  (if  any  were 
to  be  made),  and  therefore  the  statement  by 
the  court  that  Esther  S.  Buchanan  was  the 
administratrix  of  William  B.  Buchanan,  the 
5i«jrvivor  of  tlie  firm,  was  not  calculated  to 
call  for  any  comment,  for  the  reason,  as 
stated,  that  the  appropriation  would  be  to 
C364]a  *  representative  of  the  next  of  kin,  the  in- 
dividual members  of  which  might  be  there- 
after identified.  The  history  given  by  the 
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court  of  claims  was,  upon  the  question  of 
ownership,  just  enough  to  form  a  basis  for 
An  appropriation  to  some  one,  who  would 
thereupon  distribute  to  the  proper  persons 
among  themselves.  The  reports  of  the  court 
were  not  intended  as  an  identification  of 
such  persons. 

After  the  report  of  the  court  of  claims  to 
Congress,  Miss  Buchanan  had,  in  1891,  tak- 
en out  letters  of  administration  upon  the 
estate  of  James  A.  Buchanan.  Soon  after 
the  passage  of  the  act  of  1899  she  obtained 
the  certificates  already  referred  to  from  the 
court  of  claims,  in  one  of  which,  in  regard 
to  the  ^hip  Jane,  it  was  stated  that  she 
"represents  the  next  of  kin  of  William  B. 
Buchanan,  the  surviving  member  of  the 
firm  of  Samuel  Smith  &  Buchanan,  de- 
ceased, the  original  owners  of  the  claim 
upon  which  said  award  was  made,*' 
and  in  the  other  certificate,  in  regard 
to  the  ship  Patapsco,  it  was  stated  that 
she  **  represents  the  next  of  kin  of  William 
B.  Buchanan,  surviving  partner,  etc.,  de- 
ceased, the  original  owner'  of  the  claim  upon 
which  said  award  was  made."  These  cer- 
tificates obviously  proceeded  upon  the  re- 
port which  the  court  had  theretofore  made 
in  these  two  cases,  and  in  which  it  is  plain 
that  the  court  reported  the  fact  that  the 
members  of  the  firm  of  S.  Smith  &  Bu- 
chanan, as  that  firm  was  constituted  in 
1798,  were  the  ori^nal  sufferers  of  the  loss 
in  1798.  It  is  also  plain  that  the  court 
assumed  that  the  William  B.  Buchanan 
named  in  the  certificate  was  a  member  ol 
the  firm  in  1798,  which  suffered  the  loss, 
and  it  was  to  the  administratrix  of  the  sur- 
vivor of  that  firm  (1798)  that  the  certifi- 
cate in  truth  applied.  This  simply  carried 
out  the  purpose  of  the  court,  expressly 
stated  in  tliis  case,  to  insist  that  the  de- 
cedent whose  estate  was  administered  was 
the  same  person  who  suffered  loss  through 
the  capture  of  a  vessel.  In  the  certificates, 
as  well  as  in  the  report  of  the  court  o! 
claims,  it  is  evident  that  the  court  assumed 
that  the  persons  entitled  to  the  distributive 
share  of  the  nioneys  were  the  next  of  kin  of 
the  original  sufferers,  whoever  they  might 
turn  out  to  be,  although  the  court  supposed 
that  William  B.  Buchanan  was  the  sur- 
vivor of  the  firm  that  suffered  the  loss  in 
1798. 

*Thc  case  of  United  States  v.  Qilliat,  164  [365] 
U.  S.  42,  41  L.  ed.  344,  17  Sup.  Ct.  Rep. 
16,  simply  holds  that,  under  the  special  stat- 
ute therein  referred  to,  the  certificate  made 
by  the  court  of  claims  and  sent  to  the  Sec- 
retary of  the  Treasury  was  conclusive,  and 
the  United  States  had  no  right  of  appeal 
from  the  conclusion  stated  in  the  certincnte. 

In  this  case,  the  court  of  claims  thought 
there  were  three  members  of  the  firm  of  S. 
Smith  &.  Buchanan  at  the  time  of  these  cap^ 
tures.  In  tlie  4th  finding,  in  regard  to  the 
ship  Patapsco,  the  court  reported  that 
"John  Donnell  and  the  firm  of  S.  Smith  & 
Buchanan  owned  jointly  the  cotton  shipped 
on  that  vessel,  and  that  Samuel  Smith, 
Jame^  A.  Buchanan,  and  William  B.  Bu- 
chanan, citizens  of  the  United  States,  forminl 
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the  said  firm  of  S.  Smith  &  Buchanan;" 
that  is,  formed  the  firm  at  the  time  of  the 
capture  in  1798;  and  in  the  10th  finding  the 
court  found  that  on  November  9,  1820, 
"said  Samuel  Smith,  James  A.  Buchanan, 
and  William  B.  Buchanan,  copartners,  and 
trading  as  hereinbefore  set  forth  as  copart- 
ners, under  the  firm  name  of  S.  Smith  & 
Buchanan,  assigned "  to  assignees'  for  the 
benefit  of  their  creditors.  Thus  the  court 
assumed  that  the  firm  consisted  of  the  same 
members  in  1798  and  in  1820,  and  that  Wil- 
liam B.  Buchanan  was  the  survivor.  This  is 
clearly  a  mistake.  William  B.  Buchanan 
was  born  in  1795,  and  was  then,  at  the  time 
of  these  captures,  but  three  years  old,  and 
was  not  a  member  of  the  firm  at  that  time, 
as  the  state  court  finds.  But  clearly  the 
court  of  claims  had  reference  to  the  firm  as 
it  was  composed  when  the  losses  occurred, 
whoever  in  fact  were  then  the  members  of 
that  firm. 

There  is  nothing  in  its  report  which  would 
show  that  it  regarded  William  B.  Buchanan 
as  one  of  the  original  suflerers  because  of 
hif«  being  a  meml)er  of  the  firm  of  1818,  of 
S.  Smith  &  Buchanan.  .The  whole  history 
of  the  case  as  given  by  the  court  shows  that 
William  B.  Buchanan  was  mistakenly  sup- 
posed to  have  been  a  member  of  the  firm  in 
1798,  and  it  was  on  that  account  that  he 
was  regarded  as  the  survivor  of  that  firm. 
Whatever  equity  the  parties  might  claim  on 
account  of  William  B.  Buchanafi  becoming 
a  member  of  the  firm  in  1818,  it  is  plain 
that  those  equities  were  not  regarded  or 
known  or  supposed  to  exist  by  the  court  of 
claims. 
[366]  'Taking  this  report  of  the  court  of  claims, 
it  seems  to  us  evident  that  the  appropria- 
tions for  the  payment  of  the  claims  made 
by  the  act  of  1899  (30  Stat,  at  L.  1194,' 
1195,  chap.  426)  proceeded  upon  the  report 
made  by  that  court  to  Congress  in  these 
cases,  and  tliat  the  language  of  that  act,  in 
the  case  of  the  ship  Jane,  to  "  Esther 
S.  Buchanan,  administratrix,  representing 
Smith  &  Buchanan,  $11,660.21,"  and  in  the 
case  of  the  ship  Patapsco,  "Esther  S.  Bu- 
chanan, administratrix  of  the  estate  of  Wil- 
liam B.  Buchanan,  who  was  the  surviving 
partner  of  S.  Smith  &  Buchanan,  deceased, 
$25,056,  the  value  of  the  cargo  shipped  by 
'said  firm,"  when  taken  in  connection  with 
the  other  facts  as  to  the  firm  of  1798,.  shows 
that  the  appropriation  was  intended  for  the 
administratrix  of  the  survivor  of  the  orig- 
inal finn  existing  in  1798,  at  the  time  the 
losses  occurred,  and  that  the  next  of  kin  of 
the  members  of  that  firm  at  that  time  were 
in  reality  the  parties  intended  by  Congress 
to  receive  its  gratuity.  It  was  not  within 
the  intention  of  Congress  to  determine  by 
the  appropriation  who  those  persons  were, 
but  the  appiopriation  was  to  Esther  S.  Bu- 
chanan as  a  representative  of  the  class;  in 
other  words,  the  representative  of  the  next 
of  kin  of  the  original  sufferers,  without 
therein  determining  who  they  were.  The  in- 
tent of  Congress  to  make  the  payment  in 
each  case  to  the  representative  of  those  who 
were  next  of  kin  of  the  original  sufferers, 
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or,  in  other  words,  of  the  firm  as  it  stood 
in  1798,  we  think  is  perfectly  certain.  Who- 
ever they  might  be,  Congress  intended  the 
payment  to  be  for  Uiose  who  were  the  next 
of  kin,  and  it  did  not  conclude  the  fact  aa 
to  who  they  were,  by  appropriating  th« 
money  to  Esther  S.  Buchanan.  It  was  to 
be  for  her  as  the  representative  of  the  next 
of  kin  of  the  original  sufferers. 

Congress  could,  of  c6urse,  have  given  thi» 
fund  to  anyone  it  chose,  as  it  was  a  cane 
of  gratuity,  in  any  event;  but  the  question 
is.  What  did  Congress,  in  fact,  mean  when 
it  made  the  appropriation  in  the  act  of 
1899?  and  that  meaning,  we  feel  convinced, 
was  as  we  have  already  stated. 

The  cases  of  United  States  v.  Jordan,  113 
U.  S.  418,  28  L.  ed.  1013,  6  Sup.  Ct.  Hep. 
585;  United  States  v.  Price,  116  U.  8.  43, 
29  L.  ed.  541,  6  Sup.  Ct.  Rep.  235,  and 
United  States  v.  Louisville  Sinking  Fund 
Comrs.  109  U.  S.  249,  42  L.  ed.  735,  18  Sup. 
Ct.  Rep.  358,  are  not  in  conflict  with  this 
result.  In  those  cases  the  *appropriation[367} 
was  to  the  party  named  in  the  act,  and  a 
specific  sum  was  directed  to  be  paid  to  such 
party.  It  was  not  a  payment  to  him  in 
trust  for  some  other  and  unidentified  mem- 
bers of  a  class  to  which  he  belonged,  but  it 
was  a  positive  and  absolute  direction  by 
Congress  to  pay  to  the  individual  named  in 
the  act  the  amount  stated  therein.  In  such 
cases  there  is  no  subject  for  identification 
of  the  members  of  any  class  and  no  occa- 
sion for  the  further  action  of  anyone  be- 
fore payment  is  to  be  made. 

In  the  case  at  bar,  it  is  clear  that  the 
party  named  in  the  appropriation  was  not 
entitled  to  the  money  absolutely  as  her  own. 
It  was  an  appropriation  to  her  for  the  bene* 
fit  of  others,  herself  included,  and  those 
others  were  identified  only  as  a  class,  and 
that  class  was  intended  as  the  next  of  kin 
of  the  firm  of  S.*  Smith  &  Buchanan  as  it 
existed  in  1798. 

Having  obtained  payment  of  the  sum  ap- 
propriated by  Congress,  the  plaintiff  m 
error,  Esther  S.  Buchanan,  came  into  a  court 
of  equity  and  asked  to  have  the  fund  dis- 
tributed  under  its  authority.  She  stated  all 
the  facts,  and  while  claiming  the  right  to 
share  in  the  distribution  of  the  money  in 
her  character  as  one  of  the  next  of  kin  of 
William  B.  Buchanan,  yet  she  still  sub- 
mitted the  whole  question  as  to  the  proper 
distribution  to  the  court  The  court  had 
jurisdiction  to  determine  as  to  the  real 
meaning  and  the  proper  construction  of  the 
act  of  Congress,  and  the  highest  court  of 
that  state,  upon  appeal  from  the  trial  court* 
has  held  in  substance  that  it  appears  that 
there  were  but  two  members  of  tiie  firm  in 
1798,  and  it  accordingly  decided  that  the 
intent  of  Congress  was  clearly  to  make  the- 
gift  to  the  next  of  kin  of  the  members  of 
the  firm  in  1798,  which  would  result  in  giv» 
ing  one  half  to  the  next  of  kin  of  S.  Smith 
and  the  other  one  half  to  the  next  of  kin  of 
James  A.  Buchanan,  amon^  whom  are  found 
Esther  S.  Buchanan  and  ner  brother,  WiK 
sou  C.  Buchanan. 

We  see  no  error  in  the  d«>ree  of  the  Marf^ 
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land  Court  of  Appeals,  and  it  is,  for  the 
recMOfw  stated,  affirmed. 


368]  •JOHNSON  BLACKFEATHER,  the  Princi- 
pal Chief  of  the  Shawnee  Tribe  of  Indians, 
etc.,  Appt,, 

UNITED  STATES. 
(See  S.  C.  Reporter's  ed.  368-379.) 

jurisdiction  of  court  of  claims — rights  of 
individual  Shatonee  Indians, 

Jurisdiction  over  the  claims  of  Individual  mem- 
bers of  the  Shawnee  tribe  of  Indians  was  not 
Included  in  the  grant  of  jurisdiction  to  the 
court  of  claims  by  the  act  of  October  1,  1890 
(26  Stat,  at  L.  636,  chap.  1249),  to  hear  and 
determine  the  rights  of  ttie  Shavmee  Indians 
to  moneys,  lands,  and  rights  which  may  be 
due  to  *Hbe  said  Shawnees"  under  the  treaty 
of  July  19,  1866  (14  Stat,  at  L.  803).  be- 
tween the  United  States  and  the  Cherokee 
Nation,  and  under  articles  of  agreement  .be- 
tween such  nation  and  the  Shawnees,  Dela- 
wares,  and  Cherokee  freedmen,  and  to  moneys 
due  from  the  United  States  "to  said  tribes  in 
reimbursement  of  their  tribal  fund  for  money 
wrongfully  diverted  therefrom  ;"  nor  was  such 
jurisdiction  conferred  by  the  act  of  July  6, 
1802  (27  Stat,  at  L.  86,  chap.  151),  enlarg- 
ing the  scope  of  the  earlier  act  so  as  to  in- 
clude all  claims  of  **the  Shawnee  tribe  or 
band  .  .  .  arising  out  of  treaty  relations 
with  the  United  states,  rights  growing  out  of 
such  treaties,  and  from  contracts,  expressed 
or  implied,  un^r  such  treaties.*' 

[No.  276.] 

Submitted  April  28,  190S,    Decided.  June  1, 

190S. 

APPEAL  from  the  Court  of  Claims  to  re- 
view a  judgment  sustaining  a  demurrer 
to  a  petition  by  a  Shawnee  Indian  to  recover 
a  sum  of  money  from  the  United  States.  Af- 
firmed, 

See  same  case  below,  37  Ct.  CI.  233. 

Statement  by  Mr.  Justice  Peokhamt 
The  petitioner  filed  his  amended  petition 
In  the  court  of  claims  in  August,  1892,  in 
which  he  asked  to  recover  from  the  United 
States  over  five  hundred  and  thirty  thou- 
and  dollars  on  the  grounds  therein  set  forth. 
There  was  a  demurrer  to  the  amended  peti- 
tion, by  the  United  States,  on  the  ground 
that  it  did  not  allege  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  demurrer 
was  sustained,  and  the  plaintiff  has  ap- 
pealed to  this  court. 

Id  his  petition  the  petitioner  represents 
himself  as  a  Shawnee  Indian  by  blood  and 
descent,  a  member  and  the  principal  chief 
of  the  Shawnee  Tribe  or  Nation,  and  resid- 
ing in  the  Indian  territory.     He  states  that 

Nora — On  suits  by  Indians — see  note  to  Mis- 
•ouri  P.  B.  Co.  V.  Cullers  (Tex.)  13  L.  ^  A. 
542. 

On  Indians  and  Indian  tribes  generallu — see 
aote  to  Worcester  v.  Georgia,  8  L.  ed.  U.  8.  483. 
X  ,^  >^   \j »  o* 


he  brings  suit  in  the  court  of  claims  as  such 
principal  chief  of  such  Shawnee  Tribe  or 
Nation  under  the  provisions  of  two  acts  of 
Congress,  the  first  of  which  is  entitled  "An. 
Act  to  Refer  to  the  Court  of  Claims  Certain 
Claims  of  the  Shawnee  and  Delaware  In- 
dians and  the  Freedmen  of  the  Cherokee  Na- 
tion, and  for  Other  Purposes,"  approved 
October  1,  1890  (26  Stat,  at  L.  636,  chap. 
1249),  and  the  second  entitled  "An  Act  Sup- 
plementary*and  Amendatory  to  an  Act  £nti-[360] 
tied  *An  Act  to  Refer  to  the  Court  of  Chiims 
Certain  Claims  of  the  Shawnee  and  Delaware 
Indians  and  the  Freedmen  of  the  Cherokee 
Nation,  and  for  Other  Purposes,*  Approved 
October  1,  1890,  Approved  July  6,  1892" 
(27  Stat,  at  L.  86,  chap.  151).  These  acts 
are  set  out  in  the  margin.f 

*The  petitioner  asks  to  recover  and  collect [3701 
fromi  the  United  States  the  several  amoiwts 

tAct  of  1890  (26  Stat,  at  L.  636,  chap.  T2497! 

Be  it  enacted  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of  America 
in  Congress  assembled.  That  full  jurisdiction  is 
hereby  conferred  upon  ttie  court  of  claims,  sub< 
Ject  to  an  appeal  to  the  Supreme  Court  of  the 
United  States  as  in  other  cases,  to  hear  and  de- 
termine what  are  the  Just  rights  in  law  or  in 
equity  of  the  Shawnee  and  Delaware  Indians, 
who  are  settled  and  incorporated  into  the  Cher- 
okee Nation,  Indian  territory,  east  of  ninety-six 
degrees  west  longitude,  under  the  provisions  of 
article  fifteen  of  the  treaty  of  July  nineteenth, 
eighteen  hundred  and  sixty-six.  made  by  and  be- 
tween the  United  States  and  the  Cherokee  Na- 
tion, and  articles  of  agreement  made  by  and 
between  the  Cherokee  Nation  and  the  Shawnee 
Indians.  June  seventh,  eighteen  hundred  and 
sixty-nine,  approved  by  the  President  June 
ninth,  eighteen  hundred  and  sixty-nine,  and  ar- 
ticles of  agreement  made  with  the  Delaware  In- 
dians  April  eighth,  eighteen  hundred  and  sixty- 
seven  ;  and  also  of  the  Cherokee  freedmen,  who 
are  settled  and  located  In  the  Cherokee  Nation, 
under  the  provisions  and  stipulations  of  article 
nine  of  the  aforesaid  treaty  of  eighteen  hundred 
and  sixty-six,  in  respect  to  the  subject-matter 
herein  provided  for. 

Sec.  2.  That  the  said  Shawnees,  Delawares, 
and  freedmen  shall  have  a  right,  either  sep- 
arately or  Jointly,  to  begin  and  prosecute  a  suit 
or  suits  against  the  Cherokee  Nation  and  the 
United  States  government  to  recover  from  the 
Cherokee  Nation  all  moneys  due,  either  in  law 
01  equity,  and  unpaid  to  the  said  Shawnees, 
Delawares,  or  freedmen,  which  the  Cherokee 
Nation  have  before  paid  out.  or  may  hereafter 
pay,  per  capita,  in  the  Cherokee  Nation,  and 
which  was,  or  may  be,  refused  or  neglected  to 
be  paid  to  the  said  Shawnees,  Delawares,  or 
freedmen  by  the  Cherokee  Nation  out  of  any 
moneys  or  funds  which  have  or  may  be  paid 
into  the  treasury  of,  or  in  any  way  have  come, 
or  may  come,  into  the  possession  of,  the  Chero- 
kee Nation,  Indian  territory,  derived  from  the 
sale,  leasing,  or  rent  for  grazing  purposes  on 
Cherokee  lands  west  of  ninety-six  degrees  west 
longitude,  and  which  have  been,  or  may  be,  ap- 
propriated and  directed  to  be  paid  out  per  capita 
by  the  acts  passed  by  the  Cherokee  Council,  and 
for  all  moneys.  lands,  and  rights  which  shall 
appear  to  be  due  to  the  said  Shawnees,  Dela- 
wares, or  freedmen  under  the  provisions  of  the 
aforesaid  articles  of  trenty  and  articles  of 
agreement. 

Sec.  3.  That  the  said  suit  or  suits 
may  t>e  brought  in  the  name  of  the  prin- 
cipal chief  or  chiefs  of  the  said  Shaw- 
nee    and     Delaware     Indians,     and     for     the 
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of  money  thereafter  set  out  at  length  in  pay- 
ment for  the  destruction,  loss,  forcible  tak- 
ing, carrying,  and  driving  awav  of  live  stock, 
farm  products,  household  goods,  money,  and 
other  |>ersonal  property  of  divers  descrip- 
tions and  kinds  belonging  to,  owned,  and  pos- 
sessed bv,  and  the  propeKy  of,  the  said  Shaw- 
nee Indians,  by  white  and  United  States  citi- 
zens and  soldiers,  in  the  state  of  Kansas  and 
the  Indian  territory,  at  divers  times  and 
places  in  the  year  1861,  and  all  the  time  up 
to  and  including  the  year  1866.  Reference 
is  then  made  to  a  schedule  which  is  made 
part  of  the  petition,  and  in  which  appear  the 
names  of  between  three  and  four  hundred  In- 
dians, and  the  schedule  gives  their  individual 
claims,  varying  in  amounts  from  as  hiffh  as 
$7,000  down  to  $75,  and  aggregating  $530,- 
045.14. 

It  is  contended'  that  the  claims  arise  out  of 
treaty  relations  with  the  United  States  (men- 
tioned in  the  foregoing  acts  of  Congress), 
{371]*particularlyartcle8  11  and  14  of  the  treaty 
of  May  10,  1854  ( 10  SUt.  at  L.  1053,  1057 ) , 
between  the  United  States  and  the  Indians, 
'  and  also  out  of  fifi  2154  and  2155  of.  the  He- 
vised  Statutes  of  the  United  States.  The 
articles  of  the  treaty  are  as  follows: 

''Article  11.  It  being  represented  that  many 
of  the  Shawnees  have  sustained  damage  in 
the  loss  and  destruction  of  their  crops,  stock, 
and  other  property,  and  otherwise,  by  rea- 
son of  the  great  emigration  which  has  for 
several  years  passed  through  their  country, 
ajid  of  other  causes,  in  violation,  as  they  al- 
lege, of  guarantees  made  for  their  protection 


freedmen.  and  In  their  behalf  and  for  their 
use  In  the  name  of  some  person  as  their  trustee, 
to  be  selected  by  them  with  tho  approval  of  the 
Secretarj  of  the  Interior.  And  the  exerclite  of 
such  Jurisdiction  shall  not  be  barred  by  any 
lapse  of  time  heretofore,  nor  shall  the  rights  of 
aoch  Indians  be  impaired  by  any  acts  passed 
and  approved  by  the  Cherokee  National  Council. 
Suits  may  be  Instituted  within  twelve  months 
after  the  passage  of  this  act.  and  the  law  and 
practice  and  rules  of  procedure  In  such  courts 
shall  be  the  practice  and  Inw  In  these  cases; 
and  copies  of  the  petitions  filed  In  the  case  at 
the  commencement  of  the  suit  shall  be  served 
upon  the  Attorney  General  of  the  United  States, 
and  on  the  principal  chief  of  the  Cherokee  Na- 
tion, by  the  marshal  of  the  district  court  for 
the  Indian  territory ;  and  that  the  costs  of  the 
•aid  suits  shall  be  apportioned  between  the 
United  States  and  the  other  parties  to  such 
suits  as  to  said  court,  law  and  equity  shall  re- 
•qulre.  The  Attorney  General  shall  dcsl^ninte 
and  appoint  from  the  Department  of  Justice  a 
person  who  is  competent  to  defend  the  paid 
Cherokee  Nation  and  the  United  States.  And 
the  said  Shawnees,  Dels  wares,  and  freedmen 
may  be  represented  by  attorneys  and  co»ins*»l. 
And  the  court  Is  hereby  authorized  to  decree 
the  amount  of  compensation  of  such  attornpys. 
and  counsel  fees,  not  to  exceed  ten  per  centum 
of  the  amount  recovered,  and  order  the  same  to 
be  paid  to  the  attorneys  and  counsel  of  the 
•aid  Shawnees,  Delawarea  and  freedracn  :  and 
all  Judgments  for  any  sum  or  sums  of  moneys 
which  may  be  ordered  or  decreed  by  such  court 
in  favor  of  the  Shawnees,  Dels  wares,  or  freed- 
men, and  against  the  Cherokee  Nation,  shall  be 
enforcpd  b,v  the  said  court  or  courts  against  the 
•aid  CheroKee  Nation  by  execution,  mandamua 
llOO 


bv  the  United  States,  it  is  agreed  that  there 
shall  be  paid  in  consideration  thereof,  to  the 
Shawnees,  the  sum  of  twenty-seven  thousand 
dollars,  which  shall  be  taken  and  considered 
in  full  satisfaction,  not  only  of  such  claim, 
but  of  all  others  of  what  kind  soever,  and  in 
release  of  all  demands  and  stipulations  aris- 
ing under  former  treaties,  with  the  exception 
of  the  perpetual  annuities,  amounting  to 
three  thousand  dollars,  hereinbefore  named 
and  which*are  set  apart  and  appropriated  in  [878] 
the  third  article  hereof.  All  Shawnees  who 
have  sustained  damage  by  the  emigration  of 
citizens  of  the  United  States,  or  t^  other 
acts  of  such  citizens,  shall,  within  six  months 
after  the  ratification  of  this  treaty,  file  thdr 
claims  for  such  damages  with  the  Shawnee 
agent,  to  be  submitted  by  him  to  the  bhaw- 
nee  council,  for  their  action  and  decision,  and 
the  amount  in  each  case  ieipproved  shall  be 
paid  by  said  agent:  Provided,  The  whole 
amount  of  claims  thus  approved  shall  not  ex- 
ceed the  said  sum  stipulated  for  in  this  arti- 
cle. And  provided,  -That  if  such  amount 
shall  exceed  that  sum,  then  a  reduction  shall 
be  made  pro  rata  from  each  claim  until  the 
aggregate  is  lowered  to  that  amount.  If  less 
than  that  amount  be  adjudged  to  be  due,  the 
residue,  it  is  agreed,  shall  be  appropriated 
as  the  council  shall  direct." 

"Article  14.  The  Shawnees  acknowledge 
their  dependence  on  the  ^vernment  of  the 
United  States,  and  invoke  its  protection  and 
care.  They  will  abstain  from  the  commis- 
sion of  depredations  and  comply,  as  far  as 
they  are  aole,  with  the  laws  in  such  cases 


or  in  any  other  way  which  the  said  court  may 
see  fit. 

Sec.  4.  That  the  said  Shawnee  Indians  are 
hereby  authorised  and  empowered  to  bring  and 
begin  a  suit  In  law  or  equity  against  the  United 
States  government  In  the  court  of  claims,  to 
recover  and  collect  from  the  United  States  gov- 
ernment any  amount  of  money  that  in  law  or 
equity  is  due  from  the  United  States  to  said 
tribes  In  reimbursement  of  their  tribal  fund  for 
money  wrongfully  diverted  therefrom.  The 
right  to  appeal,  Jurisdiction  of  the  court, 
process,  procedure,  and  proceedings  In  the  suit 
here  provided  for  shall  be  as  provided  for  Ui 
sections  one,  two,  and  three  of  this  act 

Act  of  1802  (27  SUt  at  L.  86,  chap.  151|. 

Be  it  enacted  by  the  Senatt  nnd  Houee  of 
Repreeentativee  of  the  United  Statce  of  Ameriom 
in  Congreee  a$$embled.  That  the  Shawnee  tribe 
or  band  of  Indians,  whose  claims  and  demands 
against  the  Cherokee  Nation  and  the  United 
States  were  referred  to  the  United  States  court 
of  claims  for  adjudication  under  the  act  of 
Congress  passed  and  approved  October  first 
eighteen  hundred  and  ninety,  entitled  **An  Act 
to  Refer  to  the  Court  of  Claims  Certain  Claims 
of  the  Shawnee  and  Delaware  Indians  and  the 
Freedmen  of  the  Cherokee  Nation,  and  for  Other 
Purposes,**  shall  present  to  the  said  court  all 
their  claims  against  the  United  States  sod  tbs 
Cherokee  Nation,  or  against  either  or  l>oth  of 
them,  of  every  description  whatsoever,  arising 
out  of  treaty  relations  with  the  United  States, 
rights  growing  ont  of  such  treaties,  and  from 
contracts,  express^  or  Implied,  under  sncb 
treaties,  made  and  enter«»d  Into  by  and  between 
the  said  Shawnees  and  Cheroke^.  and  between 
them,  or  either  ot  them,  and  the  United  Statea 
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made  and  provided,  as  they  will  expect  to  be 
protected  and  to  have  their  rights  vindi- 
<»ted."  I 

Section  2154  of  the  Revised  Statutes,  which 
is  part  of  the  act  of  June  30,  1834  (4  Stat. 
at  Li.  731,  chap.  161),  reads  as  follows: 

**Sec.  2154.  Whenever,  -in  the  commission, 
by  a  white  person,  of  any  crime,  offense,  or 
misdemeanor,  within  the  Indian  country,  the 
propierty  of  any  friendly  Indian  is  taken,  in- 
jured, or  destroyed,  and  a  conviction  is  had 
for  such  crime,  offense,  or  misdemeanor,  the 
person  so  convicted  shall  be  sentenced  to  pay 
such  friendly  Indian  to  whom  the  property 
may  belong,  or  whose  person  may  be  injured, 
a  sum  equal  to  twice  the  just  value  of  the 
property  so  taken,  injured,  or  destroyed." 

Section  2155  of  the  Revised  Statutes,  which 
is  also  part  of  the  act  of  June  30,  1834   (4 
Stat,  at  L.  731,  chap.  161),  reads  as  follows: 
"Sec.  2155.    If  such  offender  shall  be  un- 
able to  pay  a  sum  at  least  equal  to  the  just 
value  or  amount,  whatever   such  payment 
shall  fall  short  of  the  same  shall  be  paid  out 
of  the  Treasury  of  the  United  States.      If 
such    offender  cannot   be  'apprehended  and 
brought  to  trial,  the  amount  of  such  prop- 
erty shall  be  paid  out  of  the  Treasury.    But 
3731no*Indian  shall  be  entitled  to  any  'payment 
out  of  the  Treasury  of  the  United  States  for 
any  such  property  if  he,  or  any  of  the  nation 
to  which  he  belongs,  have  sought  private  re- 
venge, or  have  attempted  to  obtain  satisfac- 
tion by  any  force  or  violence." 

It  is  also  stated  that,  at  the  time  the  prop- 
erty was  taken,  the  Indians  were  in  amity 
with,  and  had  always  been  loyal  to,  the 
United  States.  Judgment  was  asked  in  favor 
of  the  Indians  mentioned  for  the  respective 
sums  set  opposite  their  names,  and  that  10 
per  centum  of  the  amount  might  be  allowed 
the  attorneys  for  their  services. 

Me88r8,  John  C.  Chaaey  and  Alphonso 

Hart  submitted  the  cause  for  appellant. 

Assistant  Attorney  General  Pradt  and 
Mr.  'William  H.  Bntton  submitted  the 
cause  for  appellee. 


Mr.  Justice  Peokham,  after  making  the 
foregoing  statement  of  facts,  delivered  the 
opinion  of  the  court: 

The  duty  of  this  court  is  simply  to  con- 
strue the  acts  of  Congress  of  1890  and  1892. 
The  court  of  claims  has  no  jurisdiction  of 
the  subject-matter  of  this  petition,  tmless  it 
is  conferred  by  one  or  the  other  of  the  above 
acts.  The  moral  obligations  of  the  govern- 
ment toward  the  Indians,  whatever  they  may 
be,  are  for  Congress  aJone  to  recognize,  and 
the  courts  can  exercise  only  such  jurisdiction 
over  the  subject  as  Congress  may  confer  upon 
them. 

Upon  examination  of  the  act  of  1890,  it 
appears  that  jurisdiction  is  conferred  upon 
the  court  of  claims  to  hear  and  determine 
what  are  the  just  rights  in  law  or  in  equity 
of  the  Shawnee  and  Delaware  Indiaps,  who 
are  settled  and  incorporated  into  the  Chero- 
kee Nation,  under  the  provisions  of  article 
15  of  the  treaty  of  1866  ( 14  Stat  at  L.  803) 
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between  the  United  States  and  the  Cherokee 
Nation,  and  also  under  articles  of  agree- 
ment between  the  Cherokee  Nation  and 
the  Shawnee  Indians,  made  June  7,  1869, 
and  articles  of  agreement  made  with  the  Del- 
aware Indians,  April  8,  1867,  and  also  of  the 
Cherokee  freedmen  settled,  etc.,  under  provi- 
sions of  article  9  of  the  treaty  of  1806. 

*The  language  of  the  1st  section,  iif  our [374] 
opinion,  confers  jurisdiction  upon  the  court 
of  claims  to  hear  and  determine  the  rights 
in  law  or  equity  of  the  tribes  of  the  Shaw- 
nee or  Delaware  Indians,  arising  out  of  the 
subject-matter  provided  for  in  the  subsequent 
parts  of  the  act,  and  there  is  no  grant  of 
jurisdiction  to  hear  or  determine  the  rights 
of  individual  members  of  those  tribes.  It  is 
true  the  statute  speaks  of  the  Shawnee  and 
Delaware  Indians,  but  the  words  "Shawnee 
and  Delaware  Indians"  mean  the  tribes,  and 
not  individual  members  of  those  tribes  of 
Indians.  The  rights  must  be  those  which 
arise  out  of  the-  subjecVmatter  which  is  re- 
ferred to  in  §§  2,  3,  and  4  of  the  act.  This 
is  stated  In  terms  in  the  Ist  section.  The 
subsequent  sections  of  the  act  show,  as  we 
think,  that  Indian  tribes,  and  not  individual 
members  thereof,  are  intended.  And  no  ju- 
risdiction is  granted  to  hear  claims  such  as 
are  included  in  this  case,  whether  they  are 
made  by  tribes  or  by  individual  members  of 
a  tribe. 

The  2d  section  permits  a  suit  against  the 
Cherokee  Nation  and  the  United  States  gov- 
ernment to  recover  from  the  Cherokee  Na- 
tion moneys  due  and  unpaid  to  the  Shaw- 
nees,  etc.,  which  the  Cherokee  Nation  have 
before  paid  out,  or  may  hereafter  pay  per 
capita  in  the  Cherokee  Nation,  and  which  the 
Cherokee  Nation  had  refused  or  n^lected  to 
pay  to  the  other  Indians.  The  suits  are  in 
reality  against  the  Cherokee  Nation,  and  the 
recovery  is  from  that  nation.  The  separate 
or  joint  suit  mentioned  in  this  section  is  a 
separate  or  joint  suit  of  the  tribes  and  of  the 
freedmen,  and  not  of  the  individual  members 
thereof.  In  either  event,  it  does  not  include 
such  a  case  as  this. 

Section  3  permits  the  bringing  of  "the  said 
suit  or  suits"  in  the  name  of  the  principal 
chief  or  chiefs  of  the  said  Shawnee  and  Dela- 
ware Indians,  and  foiv  the  freedmen,  in  their 
behalf  and  for  their  use,  in  the  name  of  some 
person  as  their  trustee,  to  be  selected  by  them 
with  the  approval  of  the  Secretary  of  the  In- 
terior. The  exercise  of  this  jurisdiction  is 
not  to  be  barred  by  any  lapse  of  time  hereto- 
fore, nor  are  the  righte  of  the  Indians  to  be 
impaired  by  any  acts  passed  and  approved 
by  the  Cherokee  National  Council.  The  right 
given  by. the  3d  section  is  to  commence  a 
suit  or  suits  which  had  already  *been  spoken  [375]. 
of  in  the  2d  section  of  the  act.  The  2d 
section  gave  no  right  to  commence  this  suit, 
as  we  have  seen.  Neither  section  includes 
the  rights  of  individual  Indians. 

A  perusal  of  §  4  shows  that  the  right  to 
bring  a  suit  against  the  United  States,  there- 
in provided  for,  was  limited  to  the  purpose 
of  collecting  from  the  United  States  govern- 
ment any  amount  of  mon^  that  in  law  or 
equity  may  be  due  from  the  United  States 
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^to  said  tribes  in  reimbursement  of  their 
tribal  fund  for  money  wrongfully  diverted 
therefrom."  We  think  that  individual  In- 
dians had  no  right  to  commence  such  an 
action  as  this  under  the  act  of  1890,  even 
though  it  be  assumed  that  the  tribe  had  such 
right  under  that  act  for  the  recovery  of  the 
vaJue  of  property  taken  from  the  tribe. 
Such  a  suit  as  the  one  before  us  is  plainly 
not  included  in  the  grant  of  jurisdiction  in 
this  section. 

By  the  act  of  1892,  it  is  provided  that  "the 
Shawnee  tribe  or  band  of  Indians,  whose 
claims  and  demands  against  the  Cherokee 
Nation  and  the  United  States  were  referred 
to  the  United  States  court  of  claims  for  ad- 
judication" (under  the  act  of  1890),  "shall 
present  to  the  said  court  all  their  claims 
against  the  United  States  and  the  Cherokee 
Nation,"  etc. 

The  result  is  that  this  act  does  not  grant 
Jurisdiction  to  the  court  of  claims  to  hear 
and  decide  the  questions  arising  under  this 
petition.  The  grant  of  jurisdiction  is  to 
hear  and  determine  all  the  claims  of  the 
Shawnee  tribe  or  band  of  Indians. 

The  claims  are  those  of  a  tribe  or  band, 
and  not  those  of  the  individual  members  of 
the  Shawnee  tribe  or  band.  The  reference 
in  the  act  of  1892  shows  that  Congress  as- 
sumed that,  whatever  their  nature,  it  was 
the  claims  of  the  Shawnee  tribe  or  band  that 
bad  been  referred  to  the  court  of  claims  for 
adjudication  by.  the  act  of  1890,  and  not 
claims  of  the  individual  members  thereof. 
The  act  of  1892  enlarges  the  scope  of  the  act 
of  1890  so  as  to  include  all  claims  of  the 
tribe  or  band,  instead  of  claims  of  the  nature 
provided  for  in  §9  2,  3,  and  4  of  the  act  of 
1890,  but  the  claims  must  be  claims  of  a 
band,  and  not  of  an  individual. 

Tliese  acts  have  been  before  this  court  on  a 
previous  occasion. 
1376]  *In  United  States  ▼.  Blackfeather,  155  U. 
S.  180,  194,  39  L.  ed.  114,  119,  15  Sup.  Ct 
Rep.  64,  70,  Mr.  Justice  Brown,  speaking  for 
the  court,  said: 

"While  there  may  be  a  moral  obligation  on 
the  part  of  the  government  to  reimburse  the 
money  embezzled  by  the  Indian  superintend- 
ent, and,  in  fact,  an  appropriation  appears 
to  have  been  made  for  that  purpose  (Act  of 
July  7,  1884,  chap.  334,  23  Stat,  at  L.  236, 
247 ) ,  it  is  by  no  means  clear  that,  under  the 
acU  of  1890  and  1892,  the  Shawnees  were 
authorized  to  recover  and  collect  from  the 
government  any  other  moneys  than  those 
which  they  claimed  in  their  tribal  relation 
or  capacity.  The  money  in  question  is  not 
due  the  tribe  as  such,  but  to  certain  individ- 
ual orphans,  who  claim  to  have  been  de- 
frauded. But  whether  this  be  so  or  not, 
there  is  nothing  in  the  record  to  indicate 
how  much  of  this  money  was  embezzled  by 
the  guardians  created  by  the  Indian  council, 
and  now  much  by  the  Indian  superintendent, 
so  that  there  is  in  reality  no  basis  for  a  de- 
cree in  their  favor." 

While  the  question  in  issue  here  was,  sa 
1108 


is  seen,  not  decided  in  the  above  case,  yet  the 
expression  contained  in  the  opinion  showa 
the  court  was  not  prepared  to  nold  that  the 
acts  embraced  claims  of  individual  Indians. 

As  these  statutes  extend  the  jurisdiction  of 
the  court  of  claims  and  permit  the  govern- 
ment to  be  sued  fqr  causes  of  action  therein 
referred  to,  the  grant  of  jurisdiction  must 
be  shown  clearly  to  cover  the  case  before  us,, 
and  if  it  do  not,  it  will  not  be  implied. 
Statutes  of  this  nature  extending  the  right 
to  sue  the  government  will  generally  be 
strictly  construed.  We  concur  with  the  fol- 
lowing remarks  of  Judge  Weldon,  contained 
in  the  opinion  delivered  by  him  in  this  caae 
in  the  court  of  claims : 

"The  act  of  1892  seems  to  have  been  en* 
acted  for  the  purpose  of  enlarging  the  scope 
of  the  right  given  under  the  act  of  1890. 
But  is  it  sufTiciently  broad  to  embrace  the 
individual  right  of  each  Indian  who  may 
have  suffered  a  depredation  at  th^  hands  of 
the  persons  alleged? 

"The  statute  [1890]  is  entiUed  *An  Act  to 
Refer  to  the  Court  of  Claims  Certain  Claims 
of  ti)e  Shawnee  find  Delaware  Indians  and 
the  Freedmen  of  the  Cherokee  Nation,  and 
for  Other  Purposes,*  and  provides,  in   8ul>-  _ 

stance,  that  they  shall  present  to  the  *said[8T7] 
court  all  their  claims  against  the  United 
States  and.  the  Cherokee  Nation,  or  against 
cither  or  both  of  them,  of  any  description 
whatsoever,  arising  out  of  tr^y  relations  , 
with  the  United  States,  rights  growing  out 
of  such  treaties,  and  from  contracts,  ex- 
pressed or  implied,  under  such  treaties,  made 
and  entered  into  by  and  between  the  said 
Shawnees  and  Cherokees,  and  between  them, 
or  either  of  them,  and  the  United  States. 

"The  right  to  sue,  by  the  phraseology  of 
this  statute,  is  in  the  aasertion  of  rights 
growing  out  of  treaties,  and  for  contracts, 
expressed  or  implied,  under  treaties  made 
and  entered  into  by  and  between  the  said 
Shawnees,  Cherokees,  and  the  United  States. 
Can  it  be  said  that  there  has  been  a  treaty^ 
a  contract,  expressed  or  implied,  between  the 
United  States  and  the  individual  Indians, 
who,  through  the  medium  of  the  principal 
chief,  are  now  prosecuting  these  claims? 

"The  attention  of  the  court  is  called  to  the 
14th  article  [of  the  treaty  of  1854],  which 
provides  that  'the  Shawnees  acknowledge 
their  dependence  on  the  government  of  the 
United  States,  and  invoke  its  protection  and 
care.  They  will  abstain  from  the  commis> 
sion  of  depredations  and  comply,  as  far  aa 
they  are  able,  with  the  laws  in  sudi  easet 
made  and  provided,  as  they  will  expect  to  be 
protected  and  to  have  Uieir  rights  vindi- 
cated.' Does  this  phrajBeology  establish  con- 
tractual or  treaty  relations,  having  the  ef» 
feet  of  contracts,  with  each  individual  In- 
dian composing  the  Shawnee  tribe?  Or, 
rather,  is  it  not  a  general  clause,  limited  in 
its  effect  to  the  parties  to  the  treaty,  to  wit, 
the  United  States  on  one  side  and  the  Shaw- 
nee tribe  upon  the  other? 

"llie  plaintiff,  by  the  allegations  of  the 
petition,  has  aaserted  an  indiridnal  obliga- 
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tkm  existing  between  the  United  States  and 
each  of  the  claimants,  and,  in  order  to  re- 
cover, it  must  appear  that  such  a  relation 
exists. 

"The  United  States,  as  the  guardian  of  the 
Indians,  deal  with  the  nation,  tribe,  or  band, 
and  have  never,  so  far  as  is  known  to  the 
court,  entered  'into  contracts,  either  ex- 
pressed or  implied,  compacts,  or  treaties 
with  individual  Indians  so  as  to  embrace 
within  the  purview  of  such  contract  or  un- 
dertaking the  personal  rights  of  individual 
Indians. 
3T81  •"The  acts  of  Congress  referred  to  by  the 
allegations  of  the  petition  and  the  argument 
of  counsel  for  the  claimant  are  not  applica- 
ble to  the  claim  made  by  this  petition.  The 
condition  upon  which  remuneration  to  the 
Indian  is  to  be  made  under  §  2154,  Revised 
Statutes,  is  not  shown  to  exist  in  this  case. 
And  so  it  may  be  said  of  §  2155  of  Revised 
Statutes,  that  the  condition  upon  which  the 
Indian  is  entitled  to  remuneration  out  of  the 
Treasury  is  not  shown  to  exist  in  the  claims 
made  in  this  proceeding. 

"The  act  of  1892  specifies  that  the  Shaw- 
nee tribe  or  band  of  Indians,  whose  claims 
and  demands  against  the  Cherokee  Nation 
and  the  United  States  were  referred  to  the 
United  States  court  of  claims  for  adjudicar 
tion  under  the  act  of  Congress  passed  and 
approved  October  1,  1890,  shall  present  to 
said  court  all  their  claims  against  the  United 
States.  The  claims  referred  to  this  court 
under  the  act  of  1890  were  the  claims  of  the 
Shawnee  tribe  or  band  of  Indians,  and  not 
the  personal  claims  of  the  individual  Indians 
belonging  to  said  tribe  or  band  of  Shawuees. 

"The  evident  object  of  the  act  of  1892  was 
to  enlarge  the  jurisdiction  of  this  court  with 
reference  to  the  same  class  of  claims  as  were 
cognizable  under  the  act  of  1890,  to  wit,  the 
claims  of  the  Shawnee  tribe  or  band  of  In- 
dians." 

We  think  it  clear  that  no  jurisdiction  over 
this  case  is  granted  by  the  language  of  the 
sections  of  the  Revised  Statutes  above  re- 
ferred to. 

We  see  nothing  in  the  act,  approved  May 
9,  18G0  (12  Stat,  at  L.  15,  chap.  40),  appro- 
priating moneys  for  the  payment  of  "claims 
of  certain  members  of  the  Shawnee  tribe  of 
Indians,"  which  affects  the  conclusion  we 
have  reached  that  the  acts  of  1890  and  1892 
refer  to  tribes,  and  not  individuals.  The 
act  of  1860  appropriates,  in  terms,  money 
to  pay  claims  of  certain  members  of  the 
tribe.  It  is  apparent  that  when  Congress 
intends  to  include  individuals  as  distinct 
from  tribes,  it  does  not  speak  of  them  as 
Shawnee  Indians,  but  as  "certain  noembers" 
of  the  Shawnee  tribe. 

Congress  may,  of  course,  at  its  pleasure, 
still  confer  jurisdiction  upon  the  court  of 
[879] claims  in  such  terms  as  shall,  without  *doubt, 
cover  claims  of  the  nature  set  forth  in  this 
record.  In  our  judgment  it  has  not  done 
so  as  yet.  The  judgment  of  the  Court  of 
Claints  must  he  affirmed, 
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UNITED    STATES    OF    AMERICA,    Coj»t- 

plainant, 

V. 

STATE  OP  MICHIGAN,  Defendant. 
(See  8.  C.  Reporter's  ed.  879-406.) 

Ship  canal  surplus — state  oumership  of^. 
charged  with  trust  in  fa/vor  of  United 
States — laches, 

1.  Surplus  moneys  •over  and  above  the  cost  of 
the  ship  canal  at  Saint  Marys  Falls,  arising 
from  sales  of  the  public  lauds  granted  by  th» 
act  of  August  26,  1852  (10  Stat,  at  L.  35,, 
chap.  02),  to  the  state  of  Michigan  In  aid  of 
its  construction  on  a  right  of  way  thereii> 
granted  to  the  state  for  that  purpose,  anci 
any  surplus  tolls  remaining  after  the  formal 
transfer  of  such  canal  to  the  United  States,. 
and  all  the  tools  and  machinery  on  hand  at 
the  time  of  such  transfer,  must  be  deeme<9 
to  be  held  in  trust  by  the  state  for  the  UniteA 
States,  in  view  of  the  provision  of  such  actr 
which  was  accepted  by  the  state  subject  to 
all  its  conditions,  by  Mich,  act  February  5,. 
1853,  that  the  tolls  which  the  state  might 
charge  were  to  be  only  such,  after  it  was  re- 
paid for  the  cost,  as  should  be  sufficient  to* 
pay  the  necessary  expenses  for  the  care, 
charge,  and  repairs. 

2.  The  ownership  by  the  state  of  Michigan  of 
surplus  tolls  and  surplus  moneys  arising  fron^ 
sales  of  public  lands  granted  by  the  act  off 
August  26,  1852  (10  Stat,  at  L.  35.  chap.  92), 
In  aid  of  the  construction  of  a  ship  canal  at 
Saint  Marys  Falls,  and  of  the  tools  and  ma- 
chinery belonging  thereto,  was  not  acknowl- 
edged to  be  free  from  the  trust  in  favor  of 
the  United  States  created  by  the  acceptance 
by  the  state,  through  Mich,  act  February  5v 
1853,  of  the  conditions  of  such  grant,  by  the 
offer  of  the  United  States,  under  the  act  off 
June  14,  1880  (21  Stat,  at  L.  189.  chap.  211  >» 
to  accept  a  transfer  of  the  canal  without  lia- 
bility for  debts  or  claims  in  regard  thereto; 
nor  was  the  liability  of-  such  state  as  trustee 
altered  by  Its  attempt,  in  accepting  such  offer 
through  Mich.  Pub.  Acts  1881,  act  No.  17,  to 
impose  the  condition  upon  its  payment  of 
such  moneys  and  Its  transfer  of  materials  be- 
longing to  the  canal  that  the  United  States 
should  build  a  dry  dock  to  be  oi;>erated  Id 
connection   therewith. 

3.  Laches  is  no  defense  to  a  suit  by  the  Unlte<l 
States  to  compel  the  state  of  Michigan  to  ac- 
count for  surplus  moneys  over  and  above  th» 
cost  of  the  ship  canal  at  Saint  Marys  Falls,, 
arising  from  sales  of  the  public  lands  grante<ft 
by  the  act  of  August  26,  1852  (10  Stat,  at 
L.  85,  chap.  92),  to  that  state  in  aid  of  its- 
construction  on  a  right  of  way  thereii^ 
granted  to  the  state  for  that  purpose,  and  for 
any  surplus  tolls  remaining  after  the  formaf 
transfer  of  such  canal  to  the  United  States, 
and  for  all  tools  and  machinery  on  hand  aft 
the  time  of  such  transfer. 

[No.  11,  Original.] 

Argued  April  20,  21,  190S,    Decided  June 

1, 1903, 

D12MURRER  to  an  original  bill  in  equity 
filed  by  the  United  States  to  compel  the^ 

Note. — That  the  statute  of  limitations  does 
not  run  against  the  state — see  note  to  Gibson  ▼. 
Chouteau,  20  L.  ed.  U.  S.  584. 
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wtofe  of  Michif^n  to  account  for  surpliifl 
moneys  in  the  Saint  Marys  Falls  ship  canai 
fund,  and  for  tools  and  machinery  belonging 
to  8uch  canal.  Occt-ruled  and  leave  to  an- 
swer given. 

Statement  by  Mr.  Justice  PeokluiBit 
The  United  States,  by  leave  of  court,  duly 
llled  in  this  court  its  original  bill  in  equity 
against  the  state  of  Michigan,  to  which  bill 
the  defendant  has  filed  a  demurrer  substan- 
tially for  want'of  equity,  and  also  because 
it  appears  therefrom  that  the  complainant 
han  been  guilty  of  gross  laches  in  regard  to 
the  matters  therein  set  forth.  Xt  will  be 
most  convenient  to  set  forth  the  bill,  with 
the  exception  of  some  portions  thereof  which 
do  not  seem  to  be  material,  and  it  is  as  fol- 
lows: 

To  the  Chief  Juetice  and  the  Aeeooiate  Jua- 

ticee  of  the  Supreme  Court  of  the  United 

States^  in  Equity: 

"Philander  C.  Knox,  Attorney  General  of 
tho  United  States  of  America,  for  and  in  be- 
[SMlhalf  of  said  United  States,  brings  this  *bill 
of  complaint  against  the  state  of  Michigan, 
and  thereupon  your  orator  complains  and 
aays: 

"First, 

"That  the  said  state  of  Michigan,  for 
some  years  previous  to  the  date  first  herein- 
aft-er  mentioned,  was  desirous  of  procuring 
the  construction  of  a  canal  and  lock  in  the 
Saint  Marys  river,  at  or  near  Saint  Marys 
falls,  where  Lake  Superior  empties  into  said 
river,  and  did  at  various  times,  by  joint 
resolutions  of  the  legislature  thereof,  im- 
portune the  Congress  of  the  United  States 
to  construct  such  a  canal  and  lock  on  the 
Michigan  side  of  said  river,  and  was  able, 
through  the  influence  of  its  senators  and 
representatives  in  Ck>ngress  from  said  state, 
.  with  the  co-operation  and  influence  of  other 
states  which  might  become  directly  affected 
in  a  desirable  manner,  to  cause  and  procure 
said  Ck>ngre8s  to  pass  a  law,  which  became 
operative  on  the  20th  day  of  August,  1852, 
appropriating  to  the  state  of  Michigan 
750,000  acres  of  land,  to  be  afterwards  se- 
lected, to  construct  such  ship  canal  and 
lock.     Said  act  is  in  terms  as  follows: 

"  *Be  it  enacted  hy  the  Senate  and  House 
of  Representatives  of  the  United  States  of 
America  in  Congress  asscmbledy  That  there 
be,  and  is  hereby,  granted  to  said  state  the 
right  of  locating  a  canal  through  the  public 
lands  known  as  the  military  reservation  at 
the  falls  at  Saint  Marys  river  in  said  state, 
and  that  four  hundred  feet  of  land  in  width, 
extending  along  the  line  of  such  canal,  be, 
and  the  same  is  hereby,  granted,  to  be  used 
by  said  state,  or  under  the  authority  there- 
of, for  the  construction  and  convenience  of 
such  canal,  and  the  appurtenances  thereto 
and  the  use  thereof  is  hereby  vested  in  said 
state  forever  for  the  purposes  aforesaid  and 
no  other:  Provided,  That  in  locating  the 
line  of  said  canal  through  said  military  res- 
ervation the  same  shall  be  located  on  the  I 
line  of  tho  survey  heretofore  made  for  that  j 
purpose,  or  such  other  route  between  the 
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waters  above  and  below  said  falls  as,  under 
the  approval  of  the  Secretary  of  War,  may 
be  selected.  And  provided  further,  That 
said  canal  shall  be  at  least  one  hundred  feet 
wide,  with  a  depth  of  water  *twelve  feet,  [381] 
and  the  locks  shall  be  at  least  two  hundred 
and  fifty  feet  long  and  sixty  feet  wide. 

"  'See.  2.  And  he  it  further  enacted,  That 
there  be,  and  hereby  is,  granted  to  the  said 
state  of  Michigan,  for  the  purpose  of  aiding 
said  state  in  constructing  and  completing 
said  canal,  seven  hundred  and  fifty  thou- 
sand acres  of  public  lands,  to  be  selected  in 
subdivisions,  agreeably  to  the  United  States 
surveys,  by  an  agent  or  agents,  to  be  ap- 
pointed by  the  governor  of  said  state,  sub- 
ject to  the  approval  of  the  Secretary  of  the 
Interior,  from  any  lands  within  said  state 
subject  to  private  entry. 

"  'Sec.  3.  And  be  it  further  enacted,  That 
the  said  lands  hereby  granted  shall  be  sub- 
ject to  the  disposal  of  uie  legislature  of  said 
state  for  the  purposes  aforesaid  and  no  oth- 
er; and  the  said  canal  shall  be  and  remain 
a  public  highway  for  the  use  of  the  govern- 
ment of  the  United  States,  free  from  toll  or 
other  charge  upon  the  vessels  of  said  gov- 
ernment engaged  in  the  public  service,  or 
upon  vessels  employed  by  said  government 
in  the  transportation  of  any  property  or 
troops  of  the  United  States. 

"  *Sec.  4.  And  he  it  further  enacted.  That 
if  the  said  canal  shall  not  be  c6mmenced 
within  three,  and  completed  within  ten, 
years,  the  said  state  of  Michigan  shall  be 
bound  to  pay  to  the  United  States  the 
amount  which  may  be  received  upon  the 
sale  of  any  part  of  said  lands  by  said  state, 
not  less  than  one  dollar  and  twenty-five 
cents  per  acre,  the  title  to  the  purchasers 
under  said  state  remaining  valid. 

*'  'Sec.  5.  And  he  it  further  enacted.  That 
the  legislature  of  said  state  shall  cause  to 
be  kept  an  accurate  account  of  the  sales  and 
net  proceeds  of  the  lands  hereby  granted, 
and  of  all  expenditures  in  the  construction, 
repairs,  and  operating  of  said  canal,  and  of 
the  earnings  thereof,  and  shall  return  a 
statement  of  the  same  annually  to  the  Sec- 
retary of  the  Interior;  and  whenever  said 
state  shall  be  fully  reimbursed  for  all  ad- 
vances made  for  the  construction,  repairs, 
and  operating  of  said  canal,  with  legal  in- 
terest on  all  advances  until  the  reimburse- 
ment of  the  same,  or  upon  payment  by  the 
United  States  of  any  balance  of  such  ad- 
vances over  such  receipts  from  said  lands 
and  canal,  with  such  interest,  the  said  state 
shall  be  allowed  to  tax  for  the  use  of  »aid 
canal  *only  such  tolls  as  shall  be  sufficient [3821 
to  pay  all  necessary  expenses  for  the  care, 
charge,  and  repairs  of  the  same. 

"  'Sec.  0.  And  he  it  further  enacted,  That 
before  it  shall  be  competent  for  said  state 
to  dispose  of  any  of  the  lands  to  be  selected 
as  aforesaid,  the  route  of  said  canal  shall  be 
established  as  aforesaid,  and  a  plat  or  plats 
thereof  shall  be  filed  in  the  office  of  the  War 
Drpartnient,  and  a  duplicate  thereof  in  the 
ortloe  of  the  Commissioner  of  the  Qeneral 
Land  Oflice. 
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'Approved,  August  26,  1852.'     [10  Stat 
at  L.  35,  chap.  02.] 

"And  your  orator  further  shows  that  the 
legislature  of  the  state  of  Michigan  after- 
wards passed  an  act  providing  for  the  con- 
struction of  a  ship  canal  around  the  falls  of 
Saint  Mary,  the  same  being  number  thirty- 
eight  of  the  session  laws  of  the  state  of 
Michigan  for  the  year  1853.  By  this  act 
the  appropriation  of  land  made  by  Congress 
as  aforesaid  was  accepted,  with  all  condi- 
tions therein  expressed  attached,  and  made 
obligatory  upon  the  state  of  Michigan.  By 
its  said  act.  also,  the  governor  was  author- 
ized to  appoint  a  board  of  five  commission- 
ers and  an  engineer  for  the  purpose  of  look- 
ing after  the  construction  of  said  canal  and 
lock;  provisions  were  made  relative  to  the 
contract  proposed  to  be  entered  into  for  the 
construction  of  the  canal;  the  expenses  of 
surveying,  locating,  and  constructing  the 
same;  the  manner  in  which  the  expenses  at- 
tendant upon  such  oons^truction  should  be 
paid,  which  was  substantially  out  of  the 
lands  so  appropriated  by  Congress;  the 
keeping  of  accounts  connected  with  such 
construction;  the  turning  out  of  lands  to 
the  contractor  aild  subcontractor;  and  other 
matters  connected  with  such  work,  such  act 
being  in  terms  as  follows: 

*' 'Section  1.  The  People  of  the  State  of 
Michigan  enact,  That  the  act  of  Congress 
entitled  ''An  Act  Granting  to  the  State  of 
'Michigan  the  Right  of  Way  and  a  Donation 
of  Public  Land  for  the  Construction  of  a 
Ship  Canal  around  the  Falls  of  Saint  Mary, 
in  Said  State,"  approved  August  26,  1852, 
is  hereby  accepted,  and  all  conditions  ex- 
pressed in  said  act  are  hereby  agreed  to  and 
made  obligatory  upon  the  state  of  Michi- 
gan, 

"  *Sec.  2.  For  the  purpose  of  carrying  out 
the  objecte  of  said  act  the  governor  is  nere- 
by  authorized,  by  and  with  the  advice  and 
consent  of  the  senate,  to  appoint  five  com- 
]missioners  and  an  engineer,  *who  shall  pre- 
pare a  plan  for  the  construction  of  said 
canal  in  conformity  with  the  provisions  of 
said  act  of  Congress  and  this  act,  to  be  ap- 
proved by  the  governor,  and  who  shall  have 
the  entire  and  absolute  control  and  super- 
vision of  the  construction  of  said  canal. 
......  \ 

"  'Sec.  3.  The  said  commissioners  shall  re- 
ceive proposals  for  the  construction  of  said 
canal,  agreeable  to  said  plan,  and,  in  decid- 
ing upon  said  proposals,  are  required  to 
take  into  consideration  the  responsibility  of 
the  person  or  persons  ofi'ering  to  contract 
for  the  same,  and  his  or  their  ability  to 
carry  into  effect  the  object  and  intention  of 
said  act  of  Congress,  by  constructing  said 
canal  in  the  best  and  most  expeditious  man- 
ner; and  said  commissioners,  in  making 
said  contract,  shall  require  good  and  ample 
security  for  the  performance  thereof. 

"'See.  5.  .  .  .  The  cost  of  locating 
the  said  canal,  and  all  expenses  of  every 
kind  incidental  to  the  supervision  of  the 
construction  and  completion  of  said  canal, 
•hall  be  reimbursed  by  the  contractors  as 
100  V.  B. 


fast  as  ascertained,  and  shall  be  paid  by 
them  into  the  state  treasury,  and  under  the 
direction  of  said  commissioners.  When  and 
as  fast  as  the  lands  shall  have  been  selected 
and  located,  an  accurate  description  there- 
of, certified  by  the  persons  appointed  to  se- 
lec'  the  same,  shall  be  filed  m  the  oHfice  of 
th6  commissioner  of  the  state  land  ofl^ce^ 
whose  duty  it  shall  be  to  transmit  to  the 
Commissioner  of  the  General  Land  Office  a 
true  copy  of  said  list,  and  to  designate  and 
mark  upon  the  books  and  plate  in  his  office 
the  said  lands  as  Saint  Mary  canal  lands. 

"  *Sec.  0.  The  commissioners  shall  require 
said  canal  to  be  constructed  and  completed 
within  two  years  from  making  the  con- 
tract; and,  on  the  completion  of  the  same 
within  said  period  to  their  satisfaction  and 
acceptence,  and  the  satisfaction  of  the  gov- 
ernor and  engineer,  they  shall  have  a  cer- 
tificate thereof,  to  be  signed  by  the  commis- 
sioners, governor,  and  engineer,  and  filed  in 
the  office  of  the  commissioner  of  the  stete 
land  office.  Thereupon  it  shall  be  the  duty 
of  the  said  commissioner  of  the  stete  land 
office  forthwith  to  make  certificates  of  pur- 
chase for  so  much  of  said  lands  as  by  the 
terms  of  the  contract  for  *the  construction [384] 
of  said  canal  are  to  be  conveyed  for  the  pur- 
pose of  defraying  ite  costs  and  the  expenses 
hereinbefore  provided,  which  certificates 
shall  run  to  such  persons  and  for  such  por- 
tions of  said  lands  so  selected  and  to  be  con- 
veyed as  the  contractor  may  designate,  and 
shall  forthwith  be  delivered  to  the  Sccre- 
tery  of  State,  and  patente  shall  immediate- 
ly be  issued  thereon,  as  in  other  cases. 

''  'Sec.  7.  That  said  conunissioners  shall 
keep  an  accurate  account  of  the  sales  and 
net  proceeds  of  the  lands  granted  by  said 
act  of  Congress,  and  of  all  expenditures  in 
the  construction  of  said  canal,  and  the  earn- 
ings thereof,  and  on  or  before  the  first  Mon- 
day in  October  in  each  year  return  a  stete- 
ment  thereof  to  the  governor,  whose  duty  it 
shall  be  to  return  the  same,  or  a  copy  there- 
of, to  the  Secretary  of  the  Interior,  at 
Washington,  as  required  by  said  act  of  Con- 
gress. 

•  •*••*  • 

"'Sec.  9.  For  the  selection  of  the  lands 
granted  by  Congress,  as  aforesaid,  for  the 
construction  of  said  canal,  the  governor 
shall  appoint  agente,  in  pursuance  of  said 
act.  He  shall  give  notice  to  the  person  or 
persons  contracting  under  this  act  to  con- 
struct said  canal,  to  recommend  to  him  suit- 
able persons  to  make  such  selections;  and 
he  shall  appoint  such  agente  from  the  per- 
sons so  recommended,  ii,  in  his  judgment, 
suiteble  and  proper  persons  for  that  pur- 
pose. 

'*  'Approved,  February  6,  1853.' 

**8econd. 

"Your  orator  shows  that  the  lands  so  ap- 
propriated were  duly  selected  and  certified 
to  the  stete  of  Michigan,  and  that  he  is  in- 
formed and  verily  bSieves,  and  so  charges 
the  fact  to  be,  that  the  lands  so  appropri- 
ated were  all  sold  and  disposed  of  m  some 
manner  by  the  stete  of  Michigan,  and  that 
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'«t  some  time  subsequent  to  such  selection 
•^nd  certification  said  state  of  Michigan  con- 
structed, or  caused  to  be  constructed,  and 
put  into  operation,  the  canal  and  lock  so 
9ippropriated  for,  but  that  the  said  state  of 
^lichigan  did  not  report  to  the  Secretary  of 
the  Interior,  as  required  by  the  terms  of  | 

[885]  5  of  said  act  of  'Congress,  an  accurate  ac- 
count of  the  sales  and  net  proceeds  of  the 
lauds  granted  and  of  all  expenditures  in  the 
construction,  repairs,  and  operating  of  said 
canal,  and  of  the  earnings  thereof;  but,  on 
the  contrary,  your  orator  shows  that  after 
(diligent  search  and  inquiry  in  the  office  of 
^he  Secretary  of  the  Interior,  to  whom  such 
Annual  reports  should  have  been  made,  no 
«uch  reports  can  be  found  on  file,  and  no 
record  or  memoranda  indicating  that  any 
-report  or  reports,  such  as  were  provided  for 
in   said  section,  were  ever  made,  so  that 
your  orator  is  unable  to  state  in  what  man- 
ner said  lands  were  sold  or  disposed  of,  or 
whether  all  the  proceeds  thereof  were  in 
fact  devoted  to  the  construction,   control, 
and  management  of  said  canal,  as  In  said 
act  provided. 

"Third: 
''Your  orator  further  shows  .that  by  an 
•act  of  the  legislature  of  the  state  of  Michi- 
gan, approved  February  12,  1855,  a  superin- 
tendent was  authorized  to  be  appointed  by 
~the  governor  of  the  state  of  Michigan,  witli 
the  advice  and  consent  of  the  senate  there- 
of, his  salary  fixed,  and  the  manner  of  keep- 
ing record  of  the  vessels  navigating  said 
«canal  and  passing  through  said  lock,  as  well 
AS  the  tolls  to  be  collected  and  the  keepins 
of  accounts,   were   all   provided   for;    thaS 
tfrom  the  completion  of  said  canal  and  lock 
tthe    same    were   controlled,    operated,    and 
.  onanaged  by  the  state  of  Michigan,  and  that 
<lurin^  the  entire  management  of  the  same 
tby  said  state,  as  your  orator  is  informed 
And   verily  believes  and   therefore  charges 
^he  fact  to  be,  no  funds  belonging  to  the 
state  of  Michigan  were  ever  permanently  in- 
vested or  involved  in  such  control,  opera- 
tion, and  management,  but,  on  the  contrary, 
said  canal  was  wholly  constructed  from  the 
appropriation  of  such  lands  so  made  by  the 
United  States  aforesaid,  and  was  managed, 
•controlled,  repaired,  and  mainteined  from 
•the  amounte  collected  as  tolls  from  the  ves- 
«els  passing  through  said  canal  and  lock 
4during  the  several  years  when  said  state  of 
IMichlgan  was  in  such  control  thereof. 

**Fourth, 
'*And  your  orator  further  shows  that  he 
is  informed  and  verily  believes,  and  there- 

1^886]  fore  charges  the  fact  to  be,  that  during  *such 

management  and  control  by  the   state  of 

Michigan    there   were   from   time   to   time 

moneys  collected  in  the  form  of  tolls  in  ez- 

oess  of  the  amounte  actually  used  at  the 

f»eriod  of  such  collection,  and  that  this  was 

<lone  without  intention  on  the  part  of  the 

0tate  of  Michigan  to  make  a  profit  from  the 

cnanasement  and  control  of  said  canal  in 

Eolation  of  the  act  of  Congress  hereinbefore 

quoted,  but  for  the  purpose  of  having  cash 

on  hand  to  make  repairs  either  during  the 

season  when  the  canal  was  closed  to  navl* 
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gation  or  any  time  when  so  needed,  and  thai 
said  fund  gradually  increased  in  amount 
with  the  increasing  volume  of  commerce 
through  the  canal  until  finally,  at  the  time 
when  the  canal  was  turned  over  to  the 
United  States,  there  was  in  the  treasury  of 
the  stete  of  Michigan,  belonging  to  the  fund 
of  said  canal,  not  appropriate  or  the  ex- 
penditure thereof  in  any  way  provided  for, 
the  acknowledged  sum  of  $68,927.12,  all  of 
which  had  been  paid  for  or  collected  in  the 
manner  hereinbefore  steted  for  the  purposes 
hereinbefore  mentioned,  and  in  direct  com- 
pliance with  the  requiremente  of  the  act  of 
Congress  originally  providing  for  the  con- 
struction of  said  canal;  and  that  said  mon- 
ey had  been  collected  in  good  faith  and  for 
the  purposes  of  devoting  the  same  ultimate- 
ly to  the  repair,  improvement,  superviBion, 
and  expenses  of  the  management  thereof. 

"Ana  your  orator  further  shows  that 
there  was  purchased  and  collected  from  time 
to  time  a  large  quantity  of  tools,  imple- 
mente,  and  properly  of  various  kinds  in  con- 
nection witn  extensions,  repairs,  improve- 
mento,  management,  and  control  of  said 
canal  and  lock  by  defendant,  and  at  the 
time  of  the  transfer  to  the  United  Stetes,  as 
aforesaid,  the  same  were  on  hand  and  with- 
in the  control  and  in  the  custody  of  the  de- 
fendant, all  of  which  properly  belonged  and 
apperteined  to  the  said  canal  and  lode  and 
to  the  defendant  in  ite  capacity  as  the  man- 
ager and  controller  thereof;  but  whether 
any  further  and  larger  sum  of  money  than 
is  hereinbefore  stated  was,  should,  or  might 
have  been  on  hand  and  within  the  control  of 
said  defendant,  in  ite  treasury  or  otherwise, 
or  might  or  should  have  been  accredited  to 
the  account  of  the  said  canal  and  lock,  your 
orator  does  not  know  and  has  no  means  of 
being  informed,  and  is  therefore  ^obliged  to  [387] 
depend  upon  an  accounting  by  the  defend- 
ant, hereinafter  to  be  pray^  for,  for  correct 
and  authentic  information. 

'*Fifth. 

"And  your  orator  further  shows  that  the 
stete  of  'Michigan  had  no  beneficial  interest 
in  said  canal  or  lock,  except  as  it  affected 
the  general  public  welfare,  and  had  expend- 
ed, or  claimed  to  have  expended,  all  the  ap- 
propriation of  Congress  for  the  construction 
of  the  same,  and  that  the  increasing  de- 
mands of  commerce  required  great  expendi- 
tures of  money  for  the  enlargement  ami  bet- 
terment of  said  canal  and  lode,  together 
with  the  probable  construction  of  a  new  and 
enlarged  lode,  and  that  it  was  not  conven* 
ient,  if  possible,  to  provide  the  funds  there- 
for by  the  collection  of  tolls  upon  the  ves- 
sels passing  and  repassing  through  said 
canal:  that  the  stete  of  Michigan  not  alone 
being  interested  in  such  enlargement  and 
improvement,  but  rather  the  general  public, 
and  particularly  the  inhabitimte  of  several 
rapidly  growing  stetes  of  the  Union,  it  was 
proposed  to  transfer  the  canal  to  the  United 
States  to  accomplish  sudi  end,  and  for  that 
purpose  an  act  was  passed  by  the  legisla- 
ture of  the  stete  of  Michigan  and  became 
operative  on  March  3,  1881. 
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(This  act,  although  not  set  forth  in  the 
bill,  19  given  in  the  margin. )  t 
J  ***Bj  the  terms  of  said  act  the  board  of 
control  of  said  canal,  constituted  by  defend- 
ant for  its  management,  was  authorized  and 
empowered,  at  any  time  when  they  might 
deem  it  proper,  to  transfer  all  material  be- 
longing to  said  canal  and  to  pay  over  to  the 
United  States  all  moneys  remaining  in  the 
canal  fund,  excepting  so  much  as  might  be 
necessary  to  put  the  canal  in  repair  for  its 
acceptance  in  accordance  with  the  act  trans^ 
fernng  the  same  to  the  United  States;  and 
the  Congress  of  the  United  States  in  turn 
passed  an  act  authorizing  the  Secretary  of 
War  to  accept,  on  behalf  of  the  United 
States,  from  the  state  of  Michigan,  the  said 
canal  and  the  public  works  thereon,  and  ap- 
propriating $250,000  to  improve  and  oper- 
ate the  same,  the  same  being  the  act  ap- 
proved June  14,  1880,  found  in  21  Stat,  at 
L.  189,  chap.  211."  (This  act  is  correctly 
set  forth  in  the  preamble  to  the  foregoing 
act  of  the  state  of  Michigan.) 
389]  *^And  thereupon  said  canal  actually  was 
transferred  to  the  officers  of  the  government 
of  the  United  States  connected  with  the 
War  Department  thereof,  and  your  orator 
shows,  avers,  and  charges  that  no  tools,  im- 
plements, personal  property,  chattels,  goods, 
moneys,  or  effects  of  any  n$ime  or  nature 
that  were  in  the  treasury  of  the  state  of 
Michigan,  or  should  or  might  have  been 
therein  at  the  time  of  such  transfer,  or 
within  the  custody  of  said  state  of  Michi- 
gan, defendant  herein,  or  might  have  been 
m  such  custody,  connected  with  or  belong- 
ing to  said  canal  or  lock,  its  funds,  its  man- 
agement, and  control,  were  so  transferred 
and  turned  over. 

"Sixth, 
**Your  orator  further  shows  that,  while 


certain  of  the  terms  of  the  act  of  Congress 
appropriating  the  land  for  the  construction 
of  said  lock  and  canal  indicated  a  donation 
to  the  state  of  Michigan  for  such  purpose,  it 
was  really  the  intent  and  purpose  of  the 
Congress  of  the  United  States  to  appropri- 
ate such  lands',  not  for  the  purposes  of  ex- 
clusively enriching  the  state  of  Michigan, 
increasing  its  commerce,  or  extending  its  au- 
thority alone,  but  for  the  purpose  of  accora- 
plishins  a  public  work  for  the  general  good 
of  all  dasses  of  people  engaged  or  interested 
in  the  commerce  of  the  Great  Lakes  of  the 
United  States,  and  for  that  reason,  while 
granting  said  lands  to  the  state  of  Michi- 
gan in  certain  of  its  terms,  it  was  provided 
that,  in  case  of  the  failure  to  construct  said 
canal,  the  proceeds  of  the  sale  of  such  lands 
should  be  returned  to  the  United  States; 
also  that  the  state  of  Michigan  should  have 
no  beneficial  interest  in  the  revenue  from 
said  canal,  when  constructed,  while  in  its 
management  and  control,  but  that  the  said 
canal  and  lock  should  be  actually  free  to 
the  United  States  government,  and  for  the 
use  of  all  persons  desiring  the  same,  except 
as  to  the  necessary  tolls  to  pay  for  their  su- 
pervision, repairs,  and  maintenance;  and 
it  was  also  provided  that  a  strict  account 
should  be  kept  of  the  sales  of  said  lands, 
and  that  they  should  be  applied  to  the  con- 
struction of  said  canal  and  lock  and  to  no 
other  purpose  whatever;  also  that  annual 
reports  should  be  made  by  the  state  of 
Michigan,  and  forwarded  by  the  governor 
thereof  to  the  Secretary  *of  the  Interior,  [300} 
concerning  the  management,  control,  and  saU 
of  lands;  and  thus,  instead  of  being  an  ac- 
tual grant  or  donation  of  lands  to  the  state 
of  Michigan  for  its  individual  benefit,  and 
to  become  a  part  of  its  domain  and  to  be 
within  its  ownership,  the  terms  of  said  act 


fAct  No.  17,  Public  Acts  1881. 
An  Act  to  Authorize  the  Board  of  Control  to 

Transfer  the  Saint  Marys  Falls  Ship  Canal, 

with  the  Property  Belonging  to  the  Same,  to 

the  United  States. 

^^liereas.  Congress,  at  Its  last  session,  in- 
cluded in  the  river  and  harbor  bill  the  follow- 
ing : 

ITor  improving  and  operating  the  Saint  Mai^s 
lUver  and  Saint  Marys  Falls  canal,  two  hun- 
dred and  fifty  thousand  dollars.  "And  the  Sec- 
retary of  War  is  hereby  authorized  to  accept, 
on  behalf  of  the  United  States,  from  the  state 
of  Michigan,  the  Saint  Marys  canal  and  the 
public  works  thereon  :  Provided,  Such  transfer 
hhsdl  be  80  made  as  to  leave  the  United  States 
free  from  any  and  all  debts,  claims,  or  liability 
of  any  character  whatsoever,  and  said  canal, 
after  such  transfer,  shall  be  free  for  public  use : 
And  provided  further.  That,  after  such  trans- 
fer the  Secretary  of  War  be,  and  hereby  Js,  au* 
thorized  to  draw,  from  time  to  time,  his  war- 
rant on  the  Secretary  of  the  Treasury  to  pay 
the  actual  expense  of  operating  and  keeping 
said  canal  In  repair."     Therefore, 

Sec.  1.  The  People  of  the  State  of  Michigan 
enact,  That  the  t>oard  of  control  of  the  Saint 
Marys  Falls  ship  canal  t>e,  and  hereby  is,  au- 
thorized and  directed  to  transfer  the  said  canal 
and  the  public  works  thereon,  with  all  its  ap- 
purtenances and  all  the  right  and  title  of  the 
state  of  Michigan  in  and  to  the  same,  to  the 
United  States  In  accordance  with  (the)  provi- 
sions of  the  above-mentioned  clause :  Provided, 
190  V.  8. 


That  this  cession  is  upon  the  express  condition 
that  the  state  of  Michigan  shall  so  far  retain 
concurrent  jurisdiction  with  the  United  States 
over  the  Saint  Marys  Falls  ship  canal,  and  in 
and  over  all  lands  acquired,  or  hereafter  ac- 
quired, for  its  use,  that  any  civil  or  criminal 
process  Issued  by  any  court  of  competent  Juris- 
diction, or  officers  having  authority  of  law  to 
issue  such  process,  and  ail  orders  made  by  such 
court,  or  any  judicial  officer  duly  empowered  to 
make  such  orders,  and  necessary  to  t>e  served 
upon  any  such  person,  may  be  executed  upon 
HHld  Saint  Marys  Falls  ship  canal,  its  lands, 
and  in  the  buildings  that  may  be  erected  there- 
on, in  the  same  way  and  manner  as  if  Jurisdic- 
tion had  not  been  ceded  as  aforesaid. 

Sec.  2.  The  board  of  control  of  the  Saint 
Marys  Falls  ship  canal  are  hereby  authorized 
and  empowered,  at  any  time  when  they  may 
deem  it  proper,  to  transfer  all  material  belong- 
ing to  said  canal,  and  to  pay  over  to  the  United 
States  all  moneys  remaining  in  the  canal  fund, 
excepting  so  much  as  may  be  necessary  to  put 
the  said  canal  In  repair  for  Its  acceptance  In 
accordance  with  the  act  above  recited :  Pro^ 
vided.  Such  transfer  of  material  and  payment 
of  moneys  shall  be  in  consideration  of  the  con- 
struction, by  the  United  States,  of  a  suitable 
dry  dock,  to  be  operated  in  connection  with  the 
Saint  Marys  Falls  ship  canal  for  the  use  of  dis- 
abled vessels. 

This  act  Is  ordered  to  take  Immediate  effect. 

Approved  March  3,  1881. 
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merely  operated  to  create  a  trust  in  the 
state  of  Michiffan  for  the  purpose  of  carry- 
ing out  a  public  work  in  which  it,  the  state 
of  Michigan,  had  become  interested  for  the 
general  public  good.  Your  orator  further 
.  shows  that  by  the  act  of  the  legislature  of 
the  state  of  Michigan,  hereinbeu>re  quoted, 
said  donation  or  appropriation  of  lands 
was  accepted  subject  to  all  limitations,  re- 
^  strictions,  and  conditions  imposed  by  Con- 
gress, as  aforesaid.  Your  orator  further 
shows  that  the  state  of  Michigan,  at  the 
time  and  continuously  until  a  very  recent 
period,  hereinafter  to  be  mentioned  and  set 
forth,  not  only  regarded  its  sale  of  said 
lands,  its  construction  of  said  works,  and 
its  management  and  control  of  the  latter  as 
a  trust  for  the  public  good  from  the  com- 
plainant, but  also  through  its  legislature, 
as  well  as  various  of  its  officers,  so  declared; 
and  that  in  an  act  of  the  legislature  of  the 
state  of  Michigan,  passed  and  approved 
Februanr  14,  1859,  the  same  being  No.  175 
of  the  Session  Laws  of  the  state  of  Michi- 
gan for  said  year,  and  particularly  in  the 
third  paragraph  of  the  preamble  thereof, 
said  legislature  made  use  of  the  following 
language : 

'* 'Whereas  such  canal,  having  been  built 
and  accepted  by  the  authorities  of  this  state, 
is  found  to  need  repairs  in  order  to  its  pres- 
ervation and  usefulness,  and  the  due  per- 
formance of  the  trust  created  by  said  act 
of  Congress,  and  the  assent  of  this  state 
thereto,'  etc. 

''And  your  orator  further  shows  that  the 
treasurer  of  the  state  of  Michigan,  who,  by 
virtue  of  his  office,  was  one  of  the  members 
of  the  said  board  of  control  of  the  Saint 
Marys  Falls  ship  canal,  in  his  annual  re- 
port for  the  year  1883,  duly  made  to  the 
governor  and  transmitted  to  the  legislature 
of  said  state,  made  use  of  the  following  lan- 
guage: 

**  'Since  my  last  report,  the  remainder  of 
the  personal  property  belonging  to  the  Saint 
Marys  Falls  ship  canal  has  b^n  sold,  mak- 
ing a  final  balance  in  that  fund  of  $68,027.- 
[301112.  All  ^business  pertaining  to  the  manage- 
ment of  the  canal  on  the  part  of  the  state 
has  ceased  and  the  moneys  in  the  fund  re- 
main in  the  state  treasury  under  act  No.  17, 
Laws  1881,  the  state  acting  simply  as  trus- 
tee.' 

"But  your  orator  shows  that  of  late  said 
defendant,  through  its  officers  and  servants, 
and  particularly  its  attorney  general  and 
the  board  of  control  of  St.  Marys  Falls  ship 
canal,  denies  such  a  trust,  or  its  liability  to 
the  United  States  in  the  premises. 

'^Seventh. 

''Your  orator  further  shows  and  charges 
that  it  became  and  was  the  duty  of  the  state 
of  Michigan  to  transfer  and  pay  over  to  the 
United  States  all  funds  appertaining  to  or 
connected  with  or  collected  for  the  repairs 
and  management  of  said  canal  to  the  com- 
plainant, and  to  transfer  to  the  complainant 
all  property  of  every  name  and  nature  with- 
in its  custody  and  control  in  connection 
with  said  canal  and  lock;  and  that,  instead 
of  so  performing  its  equitable  duty  in  the 
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premises,  the  said  state  of  Michigan,  the  de- 
fendant herein,  converted  said  funds  to  it» 
own  use,  by  passing  a  joint  resolution  trans- 
ferring the  same  from  the  canal  fund  to  the 
general  fund  in  the  treasury  of  said  state, 
said  joint  resolution  beinc  No.  20  oi  the 
Public  Acts  of  1897,  wKicb  in  terms  is  a» 
follows : 

"  'Whereas  there  has  remained  to  the 
credit  of  the  St.  Marys  ship  canal  fund  a 
credit  balance  which  was  on  hand  at  the 
time  of  the  transfer  of  the  said  canal  from 
the  state  to  the  United  States,  and  no  claim 
has  been  made  for  any  part  of  such  moneys^ 
either  by  any  person  who  paid  the  same  in- 
to the  fund  or  by  the  general  government ; 

"  'And  whereas  there  now  remains  on 
hand,  under  the  board  of  control  of  the  St. 
Marys  ship  canal,  an  invoice  of  tools  and 
machinery,  and  no  demand  by  any  person  or 
persons  or  by  the  United  States  having  been 
made  for  a  transfer  of  said  tools  and  ma- 
chinery : 

"  'Therefore,  resolved  hy  the  Senate  and 
House  of  Representatives  of  the  State  of 
Michigan,  That  the  auditor  general  be,  and 
he  is  hereby,  directed  to  transfer  such  bal- 
ance as  shown  upon  *the  books  of  his  office  [SOS] 
to  the  same,  and  it  shall  hereafter  become  a 
part  of  the  general  fund  of  the  state. 

***And  be  it  further  resolved.  That  the 
board  of  control  of  the  St.  Marys  ship  canal 
be,  and  they  are  hereby,  authorized  to  dis- 
pose of,  at  the  best  possible  advantage,  the 
tools  and  machinery  aforesaid  and  now  un- 
der their  control,  and  deposit  the  money  re- 
ceived from  the  sale  of  said  property  in  the 
general  fund  of  this  state.' 

'*Your  orator  further  shows  that  a  due 
and  proper  request  to  account  to  the  United 
States  in  the  premises,  and  to  pay  over  all 
funds  and  turn  over  all  property  in  ita 
hands  to  the  United  States,  has  been  made 
by  your  orator  of  the  governor  of  the  stat* 
of  Michigan  and  all  of  the  officers  of  said 
state  dir^ly  concerned  in  any  manner  with 
the  custody,  management,  or  control  of  said 
fund  or  property,  and  particularly  of  the 
board  of  control  of  the  St.  Marys  ship  canal, 
which  consists  of  the  governor,  auditor  gen- 
eral, and  treasurer  of  the  said  state  of 
Michigan;  and  also  of  the  attorney  general 
of  the  state  of  Michigan;  and  that  said 
reasonable  and  just  request  has  been  refused 
by  them  and  each  of  them." 

The  bill  prayed  for  an  accounting  as  t» 
the  sales  of  the  lands,  the  prices  obtained 
therefor,  the  application  of  the  proceeds  of 
the  sales  or  excnange  of  such  lands  to  the 
cost  of  the  construction  of  the  canal,  the 
tolls  received,  their  application,  and  also 
an  acco>inting  as  to  the  tools  on  hand  at  the 
time  of  the  transfer  of  the  canal  to  the 
United  Statea 

Mr,  Marsden  C.  Bnreh  argued  the  cause 
and  filed  a  brief  for  complainant: 

A  mixed  trust  and  power  is  where  the 
settlor  sketches  the  outlines  of  a  trust  and 
leaves  the  details  to  be  settled  and  carried 
into  effect,  according  to  the  best  judirinent 
of  his  trustee.    The  power  joined  to  the  trust 
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in  such  case  is  imperative  and  must  be  ex- 
ercised; but  the  mode  of  its  execution  is  a 
matter  of  judgment,  and  discretionary. 

Perry,  Tr.  fl  20. 

The  word  "grant"  may  be  used  in  a  re- 
stricted sense  and  be  sq  limited  that  the 
grantee  will  take  but  a  naked  trust  or  power 
to  dispose  of  the  thing  granted  and  to  apply 
the  proceeds  arising  out  of  it  to  the  use  and 
benefit  of  the  grantor. 

Rice  T.  Minnesota  d  N,  W,  R,  Co,  1  Black, 
378,  17  L.  ed.  153. 

Laches  will  not  apply  to  a  proceeding  in 
equity  instituted  by  the  United  States. 

United  States  v.  Beebe,  127  U.  S.  338, 
32  L.  ed.  121,  8  Sup.  Ct.  Rep.  1083;  United 
States  y.  Dalles  Military  Road  Co,  140  U.  S. 
599,  35  L.  ed.  560,  11  Sup.  Ct  Rep.  988; 
San  Pedro  d  C.  d.  A,  Co,  y.  United  States, 
146  U.  S.  120,  30  L.  ed.  911,  13  Sup.  a.  Rep. 
94 ;  United  States  v.  Insley,  130  U.  S.  263, 
32  L.  ed.  968,  9  Sup.  Ct.  Rep.  485. 

Mr,  Horace  M.  Oren  argued  Uie  cause, 
and,  with  Mr,  Charles  A.  Blair,  filed  a  brief 
lor  defendant: 

A  settlement  of  accounts  between  parties 
18  prima  facie  a  settlement  of  all  accounts. 

Bourke  v.  James,  4  Mich.  336. 

If  no  cestui  que  trust  is  named,  or  so 
designated  that  he  can  be  identified,  the 
court  cannot  carry  a  trust  into  effect,  how- 
ever clearly  it  may  be  created  in  other  re- 
spects. 

Perry,  Tr.  4th  ed.  %  95. 

A  settlor  or  founder  of  a  trust  created  by 
grant,  by  his  own  act  becomes  a  stranger  to 
the  trust,  in  the  sense  that  he  no  longer  has 
an  interest  in  property  he  has  aliened.  It 
is 'true,  as  to  a  certain  class  of  corporations, 
the  founder  has  a  right  of  visitation  which 
he  may  retain  or  may  assign,  but  the  court 
of  chancery  has  nothing  to  do  with  his  visi- 
torial  power.  It  is  only  as  respects  the  ad- 
ministration of  the  corporate  property  that 
the  court  has  any  jurisdiction. 

Perry,  Tr.  4th  ed.  %  742. 

A  trustee  may  be  relieved  from  his  office 
by  the  consent  of  all  parties  interested,  with- 
out the  decree  of  a  court,  even  if  the  instru- 
ment of  trust  is  silent  upon  that  subject. 
But  the  transaction  operates  rather  as  an 
estoppel  of  the  cestui  que  trust  than  as  an 
affirmative  transfer  of  power. 

Perry,  Tr.  4th  ed.  %  285. 

A  conveyance  by  the  trustee  to  the  cestui 
que  trust  merges  the  title  and  determines 
the  trust. 

Perry,  Tr.  4th  ed.  %  921. 

Mr.  Justice  Peekham,  after  makine  the 
foregoing  statement  of  facts,  delivered  the 
opinion  of  the  court: 
[306]  *By  iU  bill  the  United  States  invokes  the 
original  jurisdiction  of  this  court  for  the 
purpose  of  determining  a  controversy  exist- 
ing between  it  and  the  state  of  Michigan. 
This  court  has  jurisdiction  of  such  a  con- 
troversy, although  it  is  not  literally  be- 
tween two  states,  the  United  States  being  a 
party  on  the  one  side  and  a  state  on  the 
other.  This  was  decided  in  United  States 
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V.  Texas,  143  U.  S.  621,  642,  36  L.  ed.  285^ 
292,  12  Sup.  Ct.  Rep.  488. 

In  the  consideration  of  this  case,  the  con- 
trolling thought  must,  of  course,  be  to  ar- 
rive at  the  meaning  of  the  parties,  as  ex- 
pressed in  the  various  statutes  set  jforth  in 
the  bill.  While  that  meaning  is  to  be 
sought  from  the  language  used,  yet  its  con- 
struction need  not  be  of  a  narrow  or  techni- 
cal nature,  but,  in  view  of  the  character  of 
the  subject,  the  language  should  have  its 
ordinary  and  usual  meaping. 

Whether,  under  these  circumstances, 
technical  word^  were  used  to  express  the 
thought  that  the  state  was  to  be  a  trustee, 
is  not  important  if,  upon  a  reading  of  the 
statutes  and  a  survey  of  the  condition  of 
the  country  when  the  acts  were  passed,  it  is 
apparent  that  the  intent  was  that  the  state 
should  occupy  the  position  of  trustee  in  the^ 
construction  and  operation  of  the  canal. 
Winona  d  St.  P,  R,  Co.  v.  Barney,  113  U. 
S.  618,  625,  28  L.  ed.  1109,  1111,  5  Sup. 
Ct.  Rep.  606. 

The  general  purpose  of  these  statutes  was 
to  build  a  ship  canal,  by  means  of  the  funds 
procured  from  the  sale  or  other  disposition 
of  the  public  lands  of  the  United  States,  to 
be  used  by  all  those  whose  business  or 
pleasure  should  call  them  to  pass  through 
it  in  order  to  reach  their  destination. 

As  is  well  known,  the  Saint  Marys  river 
connects  the  waters  of  the  lakes  Huron  and 
Superior.  The  navigation  of  the  river  is 
interrupted  by  Saint  Marys  falls,  and  it 
early  became  necessary,  in  order  to  provide 
conveniences  for  a  rapidly  increasing  com- 
merce, that  there  should  be  built  a  ship 
canal  around  these  falls,  so  that  large  ves- 
sels coming  from,  or  going  to.  Lake  Su- 
perior should  be  thereby  enabled  to  pursue 
their  voyage  to  the  east  or  to  the  west  with- 
out interruption  by  those  falls.  The  state 
of  Michigan  did  not  feel  at  that  time 
(1850-1852)  able  to  undertake  such  work 
itself,  although  it  was  a  matter  of  much 
importance  to  many  of  her  citizens.  Fi- 
nally the  United  States  passed  the  act  of 
1852,  set  out  in  full  in  the  foregoing  state- 
ment. *The  state  subsequently  accepted  the[307}> 
same  with  all  the  conditions  contained 
therein.  We  think  it  sufficiently  appears 
from  a  perusal  of  these  two  acts  that  it  was 
assumed  that  the  grant  of  the  right  of  way 
through  the  lands  of  the  United  States,  and 
the  grant  of  tlie  750,000  acres  of  its  pub- 
lic lands  in  the  state  of  Michigan,  would 
pay  the  cost  of  construction  of  the  canal, 
and  the  tolls  to  be  collected  by  the  state 
would  repay  it  for  all  advances  made  by  it 
in  the  repairs  which  would  naturally  and 
from  time  to  time  be  required  in  such  a 
woik.  There  was  no  reason  why  the  United 
States  should  pro\ide  that  the  state  of 
Michigan  should  actually  receive  a  nroftt 
over  and  above  the  payment  to  it  of  all  its 
expenses  for  the  construction  of  the  canal 
and  for  keepinpf  it  in  repair.  If,  through 
the  action  of  the  United  States,  a  public 
work  of  national  iniportonee  were  con- 
structed within  the  boundaries  of  that 
state,  and  the  state  itself  reimbursed   for 
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every  item  expended  by  it  in  the  construc- 
tion and  in  the  keeping  of  such  work  in 
repair,  it  would  certainly  seem  as  if  the 
state  could  properly  ask  no  more.  It  was 
clearly  not  the  intention  that  the  state 
should  realize  a  beneficial  interest  from  the 
transaction  between  the  United  States  and 
the  state  over  and  beyond  that  which  would 
Arise  from  the  existence  of  this  canal.  The 
«ost  of  its  construction  and  the  keeping  of 
it  in  repair  were  not  to  be  borne  by  the 
state,  even  to  the  extent  of  a  single  dollar. 
That  the  parties  supposed  the  cost  would 
be  borne  by  the  United  States  is  proved  by 
an  examination  of  the  statutes;  and,  if  it 
be  a  fact,  it  goes  far  to  show  that  the  state 
was,  in  this  matter,  acting  in  effect  and 
*  substance  as  an  agent,  or,  in  other  words, 
as  a  trustee  for  the  United  States,  and  that 
the  transaction  was  not  to  be  a  source  of 
profit  to  the  state,  by  reason  of  getting 
more  from  the  United  States  than  it  would 
cost  to  build  the  canal. 

Tlie  expectation  that  the  means  provided 
by  the  United  States  for  the  construction 
of  the  work  would  be  adequate  for  that  pur- 
pose was  not  a  visionary  one,  and  it  is 
proved  by  the  fact,  alleged  in  the  bill  and 
admitted  by  the  demurrer,  that  such  means 
were  in  truth  adequate,  and  the  canal  was 
wholly  constructed  from  the  appropriation 
of  the  lands  g^nted  by  the  United  States, 
and  mana^^,  repaired,  and  maintained 
£308]  from  *the  tolls  exacted  by  the  state  from 
vessels  passing  through  the  canal. 

An  examination  of  the  act  of  Congress 
of  1852,  set  forth  in  the  foregoinf^  state- 
ment of  facts,  will  show,  as  we  think,  the 
trust  character  of  the  transaction  between 
the  United  States  and  the  state.  There  is 
granted  to  the  state,  by  {  1,  the  right  of 
locating  a  canal  through  the  public  lands 
of  the  United  States  400  feet  in  width ;  but 
this  right  of  way  is,  by  the  terms  of  the 
act,  to  be  used  by  the  state,  or  under 
its  authority,  for  the  construction  or 
convenience  of  such  canal  and  the  ap- 
purtenances thereto;  and  the  use  thereof 
IS  thereby  vested  in  the  state  forever,  but 
**  for  the  purposes  aforesaid  and  no  other." 
The  canal  must  be  at  least  100  feet  wide, 
with  a  depth  of  water  of  12  feet,  and  with 
locks  at  least  250  feet  long  and  GO  feet  wide. 
The  act  does  not  grant  an  absolute  estate 
in  fee  simple  in  the  land  covered  by  this 
right  of  way.  It  was  in  effect  a  grant  upon 
condition  for  a  special  purpose;  that  is,  in 
trust  for  use  for  the  purposes  of  a  canal, 
and  for  no  other.  The  state  had  no  power 
to  alien  it  and  none  to  put  it  to  any  other 
.  use  or  purpose.  Such  a  grant  creates  a 
trust,  at  least  by  implication.  We  have 
just  held  in  ?i'orthem  P.  R.  Co.  v.  Toum- 
/iend,  190  U.  S.  267,  ante,  1044,  23  Sup.  Ct. 
Rep.  671,  in  reference  to  a  grant  of  a  right 
of  way  for  the  railroad,  that  it  was  in  ef- 
fect a  grant  of  **  a  limited  fee,  made  on  an 
implied  condition  of  reverter,  in  the  event 
that  the  company  ceased  to  use  or  retain 
the  land*  for  the  purpose  for  which  it  was 
granted." 

The    2d    section    granted    to    the    state, 
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"  for  the  purpose  of  aiding  said  state  in 
constructing  and  completing  said  canal, 
750,000  acres  of  puUic  lands,"  belon^ng  to 
the  United  States  and  lying  within  the 
state,  which  were  to  be  subject  to  the  dis- 
posal of  the  legislature  of  the  state  for  such 
purpose  and  no  other,  and  the  canal  was  to 
be  and  remain  a  public  highway  for  the 
use  of  the  government  of  the  United  States, 
free  from  toll  or  other  charge  upon  the  ves- 
sels of  said  government  engaged  in  public 
service,  or  ujpon  vessels  employed  by  said 
government .  m  the  transportation  of  any 
property  or  troops  of  the  United  States.  It 
was  also  provided  that  if  the  canal  should 
not  be  commenced  within  three  years  and 
completed  within  ten  years,  the  state  *wa8[300] 
bound  to  pay  to  the  United  States  the 
amount  it  received  upon  the  sale  of  any 
part  of  said  lands  by  the  state  at  not  less 
than  $1.25  per  acre,  although  the  title  to 
the  purchasers  from  the  state  should  re- 
main valid.  The  state  was  bound  to  cause 
to  be  kept  accurate  accounts  of  the  sales 
and  net  proceeds  of  the  lands  granted,  and 
of  all  expenditures  in  the  construction,  re- 
pair, and  operating  of  the  canal  and  of  the 
earnings  thereof,  and  was  to  render  a  state- 
ment of  the  same  annually  to  the  Secretary 
of  the  Interior,  and  whenever  the  state 
should  be  fully  reimbursed  for  all  advances 
made  for  the  construction,  repairs,  and  op- 
erating the  canal,  with  legal  interest  on  all 
advances  until  the  reimbursement  of  the 
same,  or  upon  payment  by  the  United 
Stat€»  of  any  balance  of  such  advances  from 
the  receipts  from  the  lands  anil  canal  with 
such  interest,  the  state  was  then  only  te  be 
allowed  to  tax  for  the  use  of  the  canal  such 
tolls  as  should  be  sufficient  to  pay  all  nec- 
essary expenses  for  ite  care,  charge,  and  re- 
pairs of  the  same;  and,  before  the  state 
could  dispose  of  any  of  the  lands,  the  route 
of  the  canal  was  te  be  esteblished  and  a 
plat  thereof  filed  in  the  office  of  the  War 
Department,  and  a  duplicate  thereof  in  the 
office  of  the  Commissioner  of  the  General 
Land  Office.  The  0th  paragraph  of  the  bill  * 
calls  special  attention  te  these  facte. 

In  this  Federal  stetute  we  find  the  pur- 
pose of  the  United  States  in  granting  the 
land.  It  was  not  for  the  benefit  of  the  stete 
of  ^fichigan,  and  the  stete  did  not  thereby 
receive  any  beneficial  intereste  in  such 
lands.  As  soon  as  it  was  repaid  ite  outlay 
for  the  cost  of  the  construction  and  for  the 
maintenance  and  repairs  of  the  canal,  the 
tolls  were  to  be  reduced  to  such  a  sum  as 
should  be  sufficient  only  to  pay  the  necee- 
saiy  expenses  for  the  care,  charge,  and  re- 
pair of  the  same.  Evidently,  it  was  not 
supposed  that  the  stete  was  to  profit  from 
this  grant  further  than  such  profit  as  might 
arise  indirectly  from  the  completion  and  op- 
eration of  the  canal. 

Defendant  refers  to  certein  grante  of  land 
made  to  Illinois,  Indiana,  and  Ohio,  and 
perhaps  to  some  of  the  other  states,  where 
such  ffrante  were  made  to  aid  in  the  con- 
strucuon  of  canals  in  those  stetes,  and 
where  possible  proflte  from  the  construction 
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of  such  canals  were  within  the  contcmpla- 
M>0]tion  of  the  various  grants.  *But  in  the  acts 
referred  to  there  are  no  restrictions  upon 
the  tolls  which  the  states  may  charge  for 
the  use  of  their  respective  canals,  the  only 
limitation  imposed  being  that  the  govern- 
ment should  nave  their  free  use  for  the 
passing  of  its  vessels;  while,  in  this  act, 
the  tolls  which  the  state  may  charge  are  to 
be  only  buch  after  the  payment  for  its  con- 
struction, etc.,  as  should  be  sufficient  to  pay 
the  necessary  expenses  for  the  care,  charge, 
and  repairs  thereof. 

The  state  of  Michigan,  through  an  act  of 
its  legislature,  duly  accepted  the  terms  of 
the  act  of  CJongress,  and  agreed  to  carry 
out  all  the  conditions  therein  made  obli- 
gatory upon  that  state.  An  attentive  read- 
ing of  that  statute  shows  its  purpose  to 
conform  to  all  of  the  provisions  of  the  Fed- 
eral statute.  It  provides  (§7)  for  keeping 
accurate  books  of  account  of  sales  and  net 
proceeds  of  the  lands,  and  for  making  re- 
turns to  the  Secretary  of  the  Interior  con- 
taining such  accounts;  provides  (§5)  for 
designating  the  lands  granted  as  "  Saint 
Marys  canal  lands;''  and  also  (§  3)  pro- 
vides that,  in  letting  contracts  for  construc- 
tion of  the  canal,  the  responsibility  of  the 
proposed  contractor  and  his  ability  to  carry 
into  effect  the  object  of  the  act  of  Congress 
are  to  be  considered.  Reading  both  stat- 
utes, it  seems  to  us  the  effect  was  to  create 
a  trust,  and  that  the  state  was  made  the 
trustee  to  carry  out  the  purposes  of  the  act 
of  (Congress  in  the  construction  and  main- 
tenance of  the  canal.  If  there  were  funds 
arising  from  the  sale  of  the  lands  over  and 
above  the  cost  of  construction  and  other  ex- 
penses of  the  canal,  it  could  not  within 
reason  (after  a  perusal  of  these  two  stat- 
utes, with  the  provisions  for  accounting  for 
sales  and  net  proceeds  of  lands,  and  the 
other  provisions  of  the  statutes  already 
mentioned)  be  supposed  the  parties  under- 
stood that  Michigan  was  to  have  for  its  own 
treasury  the  balance  arising  beyond  such 
cost,  maintenance,  etc.,  of  the  canal.  If  a 
surplus  arose  in  the  course  of  the  operation 
of  the  canal,  the  tolls  were  to  be  at  once 
reduced;  and  it  seems  to  us  that  that  sur- 
plus would,  upon  a  fair  and  reasonable  con- 
struction of  the  acts,  belong  to  the  original 
owner  of  the  lands,  by  means  of  which  the 
state,  as,  in  substance,  the  agent  of  the 
United  States,  was  enabled  to  construct  the 
canal,  and  secure  the  tolls  arising  from  its 
operation,  to  be  expended  upon  its  main- 
t401]tenance  *and  for  necessary  repairs.  This 
would  certainly  be  so  after  the  formal 
transfer  of  the  canal,  and  after  the  surplus 
was  conclusively  ascertained,  and  was  sub- 
ject to  no  further  claims  for  repairs  of  the 
canal  on  the  part  of  the  state.  The  tolls 
were,  in  fact,  the  proceeds  of  the  trust  fund 
(the  lands),  which  belonged  to  the  United 
States,  and  should  be  transferred  with  the 
rest  of  the  trust  property. 

Where  Congress  grants  land  to  a  state, 
to  be  used  as  provided  in  this  statute,  we 
think  a  trust,  or  power  to  dispose  of  the 
lands  for  the  purpose  of  carrying  out  the 
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improvement,  is  granted ;  and,  in  this  case, 
no  beneficial  interest  passes  to  the  state  by 
the  langua^  used,  considering  the  whole 
statute.  Rice  v.  Minnesota  &  N.  W.  R,  Co, 
1  Black,  358,  378,  17  L.  cd.  147,  153. 

If  any  particular  part  of  the  statute  In 
this  case  were  ambiguous  or  its  meaning 
doubtful,  of  course  the  intention  must  be 
deduced  from  the  whole  statute  and  every 
part  of  it.  Hence  the  importance  of  those 
provisions  which,  in  effect,  if  carried  out, 
prevent  the  state  from  making  any  direct 
profit  by  the  construction  of  the  canal,  or 
from  the  tolls  i*eceived  from  vessels  passing 
through  it.  And,  where  words  are  ambig- 
uous, legislative  grants  must  be  interpreted 
most  strongly  against  the  grantee  and  for 
the  government,  and  are  not  to  be  extended 
by  implication  in  favor  of  the  grantee  be- 
yond the  natural  and  obvious  meaning  of 
the  words  employed.  Any  ambiguity  must 
operate  against  the  grantee  and  in  favor  of 
the  public.  Rice  v.  Minnesota  d  N,  W.  R. 
Co.  1  Black,  380,  17  L.  ed.  154.  This  rule 
of  construction  obtains  in  grants  from  the 
United  States  to  states  or  corporations  in 
aid  of  the  construction  of  public  works. 
(Id.  10.) 

Then,  too,  there  is  the  almost  contempo- 
raneous construction  placed  upon  the  Fed- 
eral statute  by  the  legislature  of  Michigan 
in  the  act  No.  175,  approved  February  14, 
1859,  in  the  preamble  of  which  it  is  said 
that  "  whereas  such  canal,  having  been 
built  and  accepted  by  the  authorities  of  this 
state,  is  found  to  need  repairs  in  order  to 
its  preservation  and  use  to  the  due  per- 
formance of  the  trust  created  by  said  act 
of  Congress  and  the  assent  of  this  state 
thereto,"  etc.  Again,  the  treasurer  of  the 
state,  who,  by  virtue  of  his  office,  was  one 
of  the  members  of  the  board  of  control  of 
the  Saint  Marys  Falls  ship  *canal,  in  the  [402] 
course  of  his  annual  report  for  the  year 
1883,  made  to  the  governor  and  trans- 
mitted to  the  legislature  of  the  state,  used 
the  following  language: 

"  Since  my  last  report,  the  remainder  of 
the  personal  property  belonging  to  the 
Saint  Marys  Falls  ship  canal  has  been  sold, 
making  a  final  balance  in  that  fund  of  $68,- 
927.12.  All  business  pertaining  to  the  man- 
agement of  the  canal  on  the  part  of  the 
state  has  ceased,  and  the  moneys  in  the 
fund  remain  in  the  state  treasury  under 
act  No.  17,  Laws  of  1881,  the  state  acting 
simply  as  trustee." 

We  do  not,  of  course,  assume  that  the 
state  treasurer  could  bind  the  state  of  Mich- 
igan by  any  admission  he  might  make  in  a 
report  to  the  legislature  of  that  state,  but 
it  shows  simply  the  understanding  of  that 
official,  who  was  so  closely  connected  with 
the  construction  and  operation  of  the  canal, 
in  relation  to  the  surplus  funds  in  the 
treasury  of  the  state,  arising  out  of  the 
operation  of  the  canal.  That  the  state  leg- 
islature in  1859  regarded  the  state  as  a 
trustee  is  evident  from  the  above  language 
in  the  portion  of  the  preamble  quoted. 

Finally,  by  the  joint  resolution  of  the  leg- 
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ialnture,  being  No.  20  of  the  Public  Acts 
of  1897,  it  was  stated  as  follows: 

*'  Whereas  there  has  remained  to  the 
credit  of  the  Saint  Marys  ship  canal  fund  a 
credit  balance  which  was  on  hand  at  the 
time  of  the  transfer  of  the  said  canal  from 
the  state  to  the  United  States,  and  no  claim 
has  been  made  for  any  part  of  such  moneys, 
either  by  any  persons  who  paid  the  same 
into  the  fund  or  by  the  general  government; 
**And  whereas  there  now  remains  on 
hand,  under  the  board  of  control  of  the 
Saint  Marys  ship  canal,  an  invoice  of  tools 
and  machinery',  and  no  demand  by  any  per- 
son or  persons  or  by  the  United  States  hav- 
ing been  made  for  a  transfer  of  said  tools 
and  machinery: 

"  Therefore,  resolved  hy  the  Senate  and 
House  of  Representatives  of  the  State  of 
Michigan,  That  tlie  auditor  general  be,  and 
he  is  hei*cby,  directed  to  transfer  such  bal- 
ance as  shown  upon  the  books  of  his  office 
to  the  same,  and  it  shall  hereafter  become 
a  part  of  the  general  fund  of  the  state. 
"And  he  it  further  resolved.  That  the 
(403]  board  of  control  of  the  *Saint  Marys  ship 
canal  be,  and  they  are  hereby,  authorized 
to  dispose  of,  at  the  best  possible  advan- 
tage, the  tools  and  ma<ihinery  aforesaid  and 
now  under  their  control,  and  deposit  the 
money  received  from  the  sale  of  said  prop- 
erty in  the  general  fund  of  this  state." 

From  these  statutes  and  resolutions  we 
think  it  quite  clearly  appears  that  the  state 
and  its  public  officers  thought  that  a  trust 
had  been  created,^  and  that  the  state  had  re- 
ceived the  lands  in  trust  for  the  purpose  of 
carrying  out  the  provisions  of  the  Federal 
statute.  A  surplus  arising  from  the  sales 
of  lands  and  from  the  tolls,  over  and  above 
all  cost  of  construction,  repairs,  etc.,  after 
the  formal  transfer  of  the  canal  itself,  be- 
longs to  the  Cnited  States,  and  it  is  the 
proper  party  to  recover  the  same. 

Tiie  counsel  for  defendant,  however, 
urged  that  other  action  by  the  United 
States  shows  that  no  such  trust  existed. 
He  referred  to  the  joint  resolution  of  the 
state,  adopted  in  18(i9,  wherein  the  neces- 
sity for  the  immediate  enlargement  of  the 
Saint  Marys  Falls  canal,  a  work  of  urgent 
necessity  and  nationol  importance,  was  ad- 
vocated, and  it  was  therein  said  that  the 
state  of  Michigan  had  no  funds  properly  ap- 
plicable to  such  purpose,  and  it  was,  there- 
fore, resolved  that  the  board  of  control  of 
the  canal  should  be  authorized  and  directed 
to  trausier  the  canal,  with  all  its  appur- 
tenances and  all  the  right  and  title  of  the 
state  of  Michigan  in  and  to  the  same,  to 
the  United  States,  provided  the  state  should 
be  firbt  guaranteed  and  secured,  to  the  sat- 
isfaction of  the  board,  against  loss,  by  rea- 
son of  its  liability,  on  certain  bonds  which 
had  been  issued  by  it  under  authority  of 
an  act  to  provide  for  the  repairs  upon  the 
canal,  "  and  to  perform  the  trust  respect- 
ing the  same,"  approved  February  14,  1859. 
Even  in  this  act  of  1859,  the  legislature,  as 
has  already  been  stated,  acknowledges  the 
trust,  and  passes  an  act  for  the  purpose  of 
performing    its    obligations    respecting    the 


same.  But  it  is  said  that  this  resolution 
(of  1869)  prodding  for  the  transfer  of  th» 
canal  was  not  noticed  or  accepted  by  the 
United  States  until  1880,  when  Congress, 
by  an  act  approved  June  14,  1880.  author* 
ized  the  Secretary  of  War  to  accept,  on  be- 
half of  the  United  States,  from  the  state  o£ 
Michigan,  the  ^canal,  provided  "such  trans- [404) 
fer  shall  be  so  made  as  to  leave  the  United 
States  free  from  any  and  all  debts,  c4aims, 
or  liability  of  any  character  whatsoever, 
and  said  canal,  after  such  transfer,  shall 
be  free  for  public  use." 

This  ofTer  under  the  act  of  1880  was  ac- 
cepted by  the  state  by  act  No.  17,  Public 
Acts  of  Michigan  of  1881,  supra,  and  the 
board  of  control  was  authorized  and  di- 
rected: First.  ''To  transfer  the  said  canal 
and  the  public  works  thereon,  with  all  its 
appurtenances,  and  all  the  right  and  title  of 
the  state  of  Michigan  in  and  to  the  same, 
to  the  United  States,"  in  accordance  with 
the  provisions  of  the  act  of  Congress  ap- 
proved June  14,  1880;  and,  second,  *'at  any 
time  when  they  may  deem  it  proper,  to 
transfer  all  material  belonging  to  «iid 
canal,  and  to  pay  over  to  the  United  States 
all  moneys  retnaining  in  the  canal  fund,  ex- 
cepting so  much  as  may  be  necessary  to  put 
the  said  canal  in  repair,  for  its  aoceptanee 
in  accordance  with  the  act  above  recited: 
Provided,  Such  transfer  of  material  and 
payment  of  moneys  shall  be  in  consideration 
of  the  construction,  by  the  United  States,  of 
a  suitable  dry  dock,  to  be  operated  in  con- 
nection with  the  Saint  Marys  Falls  ship 
canal  for  the  use  of  disabled  vessels." 

It  is  argued   from  this  legislation  that 
Congress  tnereby  recognized  and  acknowl- 
edged the  ownership  of  the  canal   by  the 
state,  free  from  any  trust  connected  there- 
with, and  that  the  provisions  by  the  state 
for  transferring  all  material  belonging  to 
the  canal  and  for  paying  over  to  the  United 
States  all  moneys  remaining  In  the  canal 
fund,   etc.;  were   upon   the   condition   Just 
quoted;    and   it   is   stated   that  there  was 
no  proof  that  such  dry  dock  had  been  con- 
structed,   and    hence    there    was    no    lia- 
bility on  the  part  of  the  state  to  pay  the 
moneys  or  deliver  the  tools.     But,  if  tbe> 
original  transaction  amounted  to  a  trust, 
as  we  think  it  did,  the  attempt  of  the  state 
to  impose  a  condition  upon  its  payment  of 
the  moneys  and  the  transfer  of  the  tools 
did  not  take  away  its  liability  as  trustee^ 
nor    make    it    necessary    that    the    United 
Slates  should  build  the  dry  dock  before  it 
should  be  entitled  to  the  money  and  the 
tools.     The  United  States  might  ha\*e  been 
satisfied  to  pei-mit  the  state  to  retain  its 
nominal  title  and  to  remain  in  possession, 
and  to  operate  the  canal  under  its  original 
obligations;  and  when,  in  1880,  it  author- 
ized the  Secretary  *of  War  to  accept  the  ca-[405] 
nal  from  the  state 'without  any  liability  on 
its  part  for  debts  or  claims  in  regard  to  the 
canal,  it  did   not  thereby   in   any   manner 
admit    the  nonexistence  of  any  trust  there- 
tofore  created.      Assuming   that    the    land 
giant  and   the  tolls  had  been  suffi<'ient  to 
construct  tlie  canal  and  operate  and  repair 
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it,  there  was  no  reason  why  the  United 
estates  should  assume  or  agree  to  pay  any 
4iebt8  or  claims  which  might  exist  in  re- 
gard to  the  canal.  The  consideration  for 
the  transfer  of  the  material  and  the  pay- 
ment of  the  moneys  amounted,  at  most,  to 
A  provision  in  the  nature  somewhat  of  a 
condition  subsequent,  and  the  right  to  such 
transfer  and  payment  did  not  rest  upon  the 
prior  building  of  the  dry  dock  by  the 
United  States.  There  was  nothing  in  this 
legislation,  in  our  opinion,  which  changed 
the  character  in  which  the  state  had  acted 
aa  trustee  up  to  the  time  of  such  transfer 
of  the  canal,  and  the  liability  of  the  state 
^was  not  altered  by  reason  of  the  act  of  1880 
or  that  of  1881. 

We  arc  of  opinion  that  the  bill  shows  a 
•cause  of  actiou  against  the  state  of  Michi- 
.gfan  as  trustee,  and  its  liability  to  pay  over 
the  surplus  moneys   (if  any),  which  upon 
an  accounting  it  may  appear  have  arisen 
from  the  sale  of  the  granted  lands,  over  and 
above  all  cost  of  the  construction  of  the 
canal  ami  the  necessary  work  appertaining 
thereto,    and    the    supervision    thereof,    to- 
gether with  the  surplus  money  arising  from 
the  tolls  collected,  which  latter  sum  by  the 
demurrer   is  admitted  to  amount  to  $68,- 
927.12.    This  sum  the  United  States  in  sub- 
stance (especially  in  the  4th  paragraph  of 
the  bill)  admits  is  all  that  is  due  from  the 
state  on  account  of  such  tolls.    It  is  not  en- 
titled to  go  back  of  that  amount  and  call 
for  an  accounting  as  to  the  tolls  prior  to 
the    transfer   of   the   canal   to   the   United 
States.     The  latter  is  also  entitled  to  re- 
cover the  value  of  the  ^ools,  etc.,  mentioned 
in  the  bill,  as  of  the  time  of  the  transfer 
of  the  canal. 

We  think  there  is  no  ground  of  defense 
arising  from  any  alleged  laches  on  the  part 
of  the  United  States  in  bringing  this  suit. 
Assuming  the  existence  of  what  would  be 
laches  in  a  private  person,  the  defense  that 
might  arise  therefrom  is  not  available  ordi- 
narily against  the  government.  United 
Slates  V.  Beehe,  180  U.  S.  343,  353,  45  L. 
cd.  503,  570,  21  Sup.  Ct.  Rep.  371. 
C406]  *There  must  be  judgment  overruling  the 
demurrer,  but  as  the  defendant  may  desire 
to  set  up  facts  which  it  might  claim  would 
be  a  defense  to  the  complainant's  bill,  we 
grant  leave  to  the  defendant  to  answer  up 
to  the  first  day  of  the  next  term  of  this 
court.  In  case  it  refuses  to  plead  further, 
the  judgment  will  be  in  favor  of  the  United 
States  for  an  accounting  and  for  the  pay- 
ment of  the  sum  found  due  thereon. 

Demurrer  overruled  and  leave  to  answer 
given  J  etc. 

JEFFERSON  B.  CONLEY,  Plff.  in  Err., 

V. 

MATHIESON  ALKALI  WORKS. 

(See  S.  C.  Reporter's  ed.  406-412.) 

Service  of  process  on  foreign  corporation. 


Service  of  summoAs  within  the  state  on  resi- 
dent directors  of  a  foreign  corporation  Is  In- 
suflicient  to  give  the  court  jurisdiction  of 
such  corporation,  where,  at  the  time  of  such 
service,  it  had  ceased  to  do  business  within  rhe 
state,  and  had  designated  no  agent  upon 
whom  service  could  be  made. 

[No.  238.1 

Argued  April  15,  16,  190S.  Decided  May  18, 

190S. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  District 
of  New  York  to  review  an  order  which  set 
aside  a  service  of  summons  on  a  foreign  cor- 
poration.   A/firmed. 

See  same  case  below,  110  Fed.  7130. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  W.  MaoFarland  argued  the 
cause,  and,  with  Messrs.  MacFarland,  Tay- 
lor, d  Costello,  filed  a  brief  for  plaintiff  in 
error: 

Cases  in  which  service  of  process  will  not 
be  regarded  by  this  court  as  sufficient  to 
give  jurisdiction  over  the  foreign  corpora- 
tion for  the  purpose  of  rendering  a  valid 
personal  judgment  are  those  where  the  cause 
of  action  against  the  foreign  corporation  did 
not  arise  within  the  state,  and  the  corpora- 
tion was  not^doing  any  business  within  the 
state,  and  the  service  was  upon  an  officer  or 
agent  only  casually  within  tlie  state,  and  not 
charged  with  any  business  of  the  corporation 
there.  • 

Ooldey  v.  Morning  News,  156  U.  S.  518, 
39  L.  ed.  517,  15  Sup.  Ct.  Rep.  559;  Fidelity 
Trust  d  iSf.  V.  Co,  V.  Mobile  Street  R.  Co. 
53  Fed.  850;  Reif snider  v.  American  Imp. 
Pub.  Co.  45  Fed.  433 ;  Carpenter  v.  Westing- 
house  Air-Brake  Co.  32  Fed.  434;  United 
States  V.  American  Bell  Teleph.  Co.  29  Fed. 
17;  Elgin  Canning  Co.  v.  Atchison,  T.  d  8. 
P.  R.  Co.  24  Fed.  866;  American  Wooden- 
Ware  Co.  V.  Stem,  63  Fed.  676;  Clews  v. 
Woodstock  iron  Co.  44  Fed.  31;  Golden  v. 
Morning  News,  42  Fed.  112. 

Directors  of  a  corporation  are  its  principal 
officers  and  agents. 

Hiller  v.  Burlington  d  M.  River  R.  Co.  70 
N.  Y.  226. 

State  decisions  sustain  the  validity  of  the 
service  in  the  present  case. 

Tuchband  v.  Chicago  d  A.  R.  Co.  115  N. 
Y.  437,  22  N.  E.  360;  Hiller  v.  Burlington 
d  M.  River  R.  Co.  70  N.  Y.  223;  Pope  v. 
Terre  Haute  Car  d  Mfg.  Co.  87  N.  Y.  139. 

Everything  is  presiuned  against  those  who 
do  not  produce  books  that  would  show  the 
fact. 

Lindley,  Partn.  pp.  808,  note,  993. 

Every  decision  of  the  Federal  courts  upon 
any  state  of  facts  at  all  resembling  the  facts 
of  the  case  at  bar  has  affirmed  the  validity 
of  such  a  service  as  was  made  in  the  present 
case. 

Simon  v.  Craft,  182  U.  S.  427,  45  L.  ed. 
1165,  21  Sup.  Ct.  Rep.  836;   Barrow  S.  S. 


Note. — Aa  to  service  of  process  upon  foreign 
^forporathiis — see  notes  to  Foster  v.  Charles 
Betcher  Lumber  Co.  (S.  D.)  23  L.  R.  A.  490, 
And  Bldred  v.  American  Palace-Car  Co.  46  C  C. 
^  3. 

190  V.  S. 


TTMt  a  foreign  corporation  must  he  engaged 
in  business  ioithin  the  state  in  order  to  vali- 
date service  of  process  upon  it — see  note  to 
Pinney  v.  Providence  Loan  &  Invest  Co. 
(Wis.)  60  L.  B.  A.  691. 
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Co.  ▼.  Kane^  170  U.  8.  100,  42  L.  ed.  964, 
18  Sup.  Ct.  Rep.  626;  OonneoHcut  Mut.  L. 
Ins.  Co,  V.  Sprailey,  172  U.  S.  602,  43  L.  ed. 
669,  19  Sup.  Ct.  Rep.  308;  Henrietta  Min.  d 
Mill.  Co.  V.  Johnson,  173  U.  S.  221,  43  L. 
ed.  676,  19  Sup.  Ct.  Rep.  402;  8ooiM  Fon- 
dle V.  Milliken,  136  U.  S.  304,  34  L.  ed. 
208,  10  Sup.  Ct  Rep.  823;  Cowley  ▼.  North- 
ern P.  R,  Co,  169  U.  S.  683,  40  L.  ed.  267, 
16  Sup.  Ct.  Rep.  127;  Tootle  t.  Coleman, 
67  L.  R.  A.  120,  46  C.  C.  A.  132,  107  Fed. 
41 ;  Purdy  t.  Wallace  MUller  d  Co,  81  Fed. 
613;  Reiily  v.  Philadelphia  d  R.  R.  Co.  109 
Fed.  349;  Re  Hohorai,  160  U.  S.  663,  37  L. 
ed.  1211,  14  Sup.  Ct.  Re^.  221;  Meyer  y. 
Pennsylvania  Lumbermen's  Mut.  F.  Ins,  Co. 
lt)8  Fed.  169;  Revans  y.  Southern  M.  d  A. 
R.  Co.  114  Fed.  982. 

Mr.  Alfred  Ely  argued  the  cause,  and, 
with  Messrs.  Agar,  Ely,  d  Fulton,  filed  a 
brief  for  defendant  in  error: 

The  service  was  insufficient. 

Goldey  v.  Morning  News,  166  U.  8.  618, 
S9  L.  ed.  617,  16  Sup.  Ct.  Rep.  669. 

It  is  immaterial  whether  such  sendee  is 
reoo^iaed  as  sufficient  by  the  statutes  or 
the  mdicial  decisions  of  the  state  where  the 
service  is  made. 

Barrow  8.  B.  Co.  v.  Kane,  170  U.  8.  100, 
42  L.  ed.  964,  18  Sup.  Ct.  Rep.  626;  St. 
Clair  Y.  Com,  106  U.  8.  360,  27  L.  ed.  222, 
1  Sup.  Ct.  Rep.  364. 

Mr.  Justice  Mc|Cenna  delivered  the  opin- 
ion of  the  court: 

The  plaintiff  is  a  citizen  of  the  state  of 
New  York,  and  the  defendant  was  incorpo- 
rated in  the  state  of  Virginia.  TKe  plaintiff, 
[407] as  ^assignee  of  T.  T.  MsShieson,  brought  this 
action  in  the  supreme  court  of  New  York 
county,  state  of  New  York,  against  the  de- 
fendant for  moneys  alleged  to  be  due  on  a 
contract  made  and  entered  into  by  Mathieson 
and  defendant.  The  compli^int  alleged  that 
the  contract  was  made  in  the*  city  of  New 
York  on  the  16th  of  August,  1893.  The 
articles  of  agreement  show  that  Mathieson's 
employment  was  as  general  superintendent 
for  the  term  of  eight  years,  in  the  erection 
and  general  management  of  the  works  of 
the  corporation,  "and  also  of  their  opera- 
tion, after  the  same  shall  have  been  erected." 
The  defendant  had  designated  no  agent  upon 
whom  service  could  have  been  made,  and 
summons  was  served  on  R.  T.  Wilson  and 
John  G.  Agar,  two  members  of  the  board  of 
directors  of  the  corporation,  both  residents 
of  the  city  of  New  York.  They  were  not 
officers  of  the  company.  Before  the  time  for 
answer  had  expired,  on  defendant's  motion 
the  cause  was  transferred  to  the  United 
States  circuit  court  for  the  southern  district 
of  New  York.  A  motion  was  made  in  that 
court  to  set  aside  the  summons  and  service 
as  null  and  Yoid.  Affidavits  were  presented 
by  both  parties,  and  ruling  on  them  the 
court  said  that  if  the  facts  stated  by  the  af- 
fidavits of  the  defendant  were  true,  that,  at 
the  time  of  the  service  of  the  summons  and 
for  some  months  before,  defendant  corpora- 
tion had  ceased  to  do  business  in  the  state, 
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the  motion  should  be  granted.  But  it  was 
said  that  "  the  affidavitis  of  complainant  are 
mainly  on  information  and  belief,  but  an- 
nexed to  them  is  a  letter,  the  genuineness  of 
which  is  not  questioned,  which  bears  date 
March  16,  1901  (two  months  and  a  half  af- 
ter the  alleged  cessation  of  business  at  Ni- 
agara Falls) ,  and  signed  by  the  treasurer  of 
the  defendant  corporation,  in  which  he 
speaks  of  the  plant  at  Niagara  Falls  as  still 
being  operated  by  the  defendant.  Under 
these  circumstances  the  court  would  not  be 
warranted  in  granting  this  motion,  in  view 
of  the  conflict  of  fact.  If,  however,  the  de- 
fendant feels  assured  that  the  apparent  dis- 
crepancy can  be  explained,  and  is  willing  to 
pay  the  expenses  of  a  reference,  it  may  be 
sent  to  a  master  to  take  testimony  and  re- 
port to  the  court  whether  or  not  at  the  time 
of  the  service  of  the  summons  the  defend- 
ant corporation  was  doing  business  within 
this  state." 

*A  reference  to  the  master  was  made.[408| 
After  taking  testimony  (which  occupies 
sixty-two  pages  of  the  record),  the  master 
reported  that,  beside  its  plant  at  SaJtville, 
the  defendant,  prior  to  December  31,  1900, 
owned  and  operated  a  plant  for  the  manufac- 
ture  of  caustic  soda  and  bleaching  powder 
by  electricity,  located  at  Niagara  Falls,  un- 
der a  patented  process,  known  as  the  Cast- 
ner  electrolytic  process;  that  on  the  31st  of 
December,  1900,  it  conveyed  this  plant  and 
all  of  the  property  of  the  defendant,  of  every 
kind  and  description,  to  the  Cestner  Elec- 
trolytic Alkali  Company,  a  corporation  or- 
ganized under  the  laws  of  Virginia ;  that  the 
consideration  expressed  for  &e  conveyance 
was  $1  and  other  valuable  considerations, 
but  that  the  substantial  consideration  was 
the  entire  capital  stock  of  the  Castner  Elec- 
trolytic Alkali  Company;  that  the  selling- 
agent  for  the  products  manufactured  at  Ni* 
agara  Falls,  before  and  after  the  transfer,, 
was  Arnold  Hoffman  k  Co.,  a  corporation  or- 
ganized under  the  laws  of  Rhode  Island,  and 
[whidi]  had  and  has  its  principal  place  of 
business  in  Providence,  in  that  state;  that  said 
company  was  and  is  the  selling  agent  for  the 
Salt^Ue  products,  with  some  excyeptions,  and 
that  said  corporation  has  a  branch  office  in 
the  city  of  New  York,  but  the  business  deal- 
ings of  the  defendant  corporation  and  of 
the  Castner  company  with  Arnold  Hoffman 
&  Co.  are  carried  on  through  its  Providence 
office;  that  the  defendant,  since  a  period 
prior  to  the  31st  day  of  December,  1900,. 
had,  and  still  has,  its  principal  place  of 
business  in  the  city  of  Providence,  and  that 
its  books  and  records  are  kept  there,  and  it 
has  also  an  office  force,  bonmsting  of  several 
employees,  that  its  bank  account  is  also 
kept  in  said  city,  and  that  it  has  no  office 
in  the  state  of  New  York, —  none  of  its- 
books,  records,  or  accounts  are  kept  there,, 
nor  has  it,  since  January  1,  1901,  sold  any 
of  its  products  there;  that  a  by-law  of  the- 
company,  adopted  in  1896,  provided  that  the 
directors  should  hold  monthly  meetings  in 
the  city  of  New  York,  on  the  second  Wednes- 
day of  each  and  every  month  in  each  year,. 
but  that  it  did  not  appear^  however,  that 
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meetin^rs  had  been  held  in  compliance  with 
the  by-laws,  the  fact  being  that  they  were 
held  9ometiDies  in  Saltville  and  sometimes  in 
Providence,  and,  during  the  year  1901,  at 
]  least,  were  held  not  more  than  two  or  •three 
times  in  New  York  city,  and  then  at  the 
hranch  oflice  of  Arnold  Hoffman  &  CJo.,  or 
at  the  office  of  R.  T.  Wilson  &  CJo.,  bankers, 
in  Wall  street,  a  member  of  which  firm  was 
a  director  of  the  defendant  company,  and 
•ne  of  its  principal  stockholders;  that  the 
admissions  in  a  letter  of  the  treasurer  of 
the  company,  March  15,  1901,  "are  fully  ex- 
plained by  the  fact  that  it  followed  earlier 
correspondence  in  which  the  plan  of  dispos- 
ing of  the  plant  at  Niagara  Falls  for  the 
etock  of  a  new  company  was  brought  to  the 
attention  of  Mr.  Pell,"  the  president,  to 
whom  the  letter  was  addressee.  The  mas- 
ter's report  concluded  as  follows: 

"  Upon  the  facts  thus  outlined,  it  does 
not  appear  that  the  defendant  corporation 
was,  at  the  time  of  the  service  of  the  sum- 
mons herein,  viz.,  April  18,  1901,  doing  busi- 
ness within  this  state. 

"  The  fact  that  it  held  the  entire  capital 
stock  of  the  Castner  Electrolytic  Alkali 
Company,  and  that  the  operations  of  that 
company  were  carried  on  under  the  same 
management  as  before  December  31,  1900,  is 
not  material.  The  new  corporation  was  a 
separate  legal  entity,  and,  whatever  may 
have  been  the  motives  leading  to  its  creation, 
it  can  only  be  regarded  as  such  for  the  pur- 
poses of  l^:al  proceedings. 

"  It  was  that  corporation  alone  which 
transacted  any  business  in  this  state,  not- 
withstanding it  may  have  been  for  all  prac- 
tical purposes  merely  the  instrument  of  the 
defendant  corporation.  People  v.  American 
Bell  Telepk,  Co.  117  N.  Y.  241,  22  N.  E. 
1057;  United  States  v.  American  Bell 
Teleph.  Co.  29  Fed.  17." 

The  plaintiff  excepted  to  the  report,  the 
rulings  of  the  master  on  the  admission  of 
testimony,  and  to  his  conclusions.  The  re- 
port was  affirmed  and  the  service  of  sum- 
mons set  aside  and  declared  null  and  void. 
This  ruling  is  assigned  as  error. 

The  fundamental  proposition  of  plaintiff 
in  error  is  that  the  state  court  ha^  juris- 
diction of  the  defendant  in  error,  and  that, 
therefore,  the  circuit  court  of  the  United 
States  had  jurisdiction.  To  sustain  the  ju- 
risdiction of  the  state  court  subdivision  3 
of  §  432  and  $  1780  of  the  Code  of  Civil 
Procedure  of  the  state  are  cited.  Subdivi- 
eion  1  of  J  432  provides  for  service  upon 
certain  enumerated  officers  of  a  foreign  cor- 
[4101poration;  'subdivision  2  provides  for  the 
designation  of  a  person  by  the  corporation 
upon  whom  process  may  be  served.  Subdi- 
vision 3  is  as  follows: 

**  If  such  a  designation  is  not  in  force,  or 
if  neither  the  person  designated  nor  an  of- 
ficer specified  in  subdivision  Ist  of  this  sec- 
tion can  be  found  with  due  diligence,  and 
the  corporation  has  property  within  the 
state,  or  the  cause  of  action  arose  therein, 
to  the  cashier,  a  director,  or  a  managing 
agent  of  the  corporation  within  the  state.'* 
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Section  1780  is  as  follows: 

"  Sec.  1780.  An  action  against  a  foreign 
corporation  may  be  maintained  by  a  resi 
dent  of  the  state,  or  by  a  domestic  corpora- 
tion, for  any  cause  of  action.  An  action 
against  a  foreign  corporation  may  be  main- 
tained by  another  foreign  corporation,  or 
by  a  nonresident,  in  one  of  the  following 
cases  only: 

"  1.  Where  the  action  is  brought  to  re- 
cover damages  for  the  breach  of  a  contract,, 
made  within  the  state  or  relating  to  prop- 
erty situated  within  the  state,  at  the  time 
of  the  making  thereof. 

"  2.  Where  it  is  brought  to  recover  real  , 
property  situated  within  the  state,  or  a  chat- 
tel, which  is  replevied  within  the  state. 

"  3.  Where  the  cause  of  action  arose 
within  the  state,  except  where  the  object  of 
the  action  is  to  affect  the  title  to  real  prop- 
erty situated  without  the  state." 

These  sections,  it  is  insisted,  gave  the 
state  court  jurisdiction,  and  it  follows  that 
the  circuit  court  had  jurisdiction.  But, 
granting  the  existence  of  a  cause  of  action, 
it  is  not  every  service  upon  an  officer  of  a 
corporation  which  will  give  the  state  cotirt 
jurisdiction  of  a  foreign  corporation.  This 
was  declared  in  Goldey  v.  Morning  News, 
156  U.  S.  518,  39  L.  ed.  617,  13  Sup.  Ct. 
Rep.  569.  The  case  arose  in  New  York,  and 
the  question  presented  was  "whether,  in  a 
personal  action  against  a  corporation  which 
neither  is  incorporated  nor  does  business 
within  the  state,  nor  has  any  agent  or  prop- 
erty therein,  service  of  the  summons  upon  its 
president,  temporarily  within  the  jurisdic- 
tion, is  sufficient  service  upon  the  corpora- 
tion." 

As  there  was  a  difference  between  th^  rul- 
ings of  the  state  court  of  New  York  and 
the  circuit  courts  of  the  United  States  *on[411) 
the  question,  it  was  elaborately  considered 
"  upon  principle  and  in  the  light  of  previous 
decisions  of  this  court."    The  decisions  were 
examined,  and  the  question  was  answered  in 
the  negative,  and  it  was  announced,  as  **  an 
elementary  principle  of  jurisprudence,  that 
a  court  of  justice  cannot  acquire  jurisdiction 
over  the  person  of  one  who  has  no  residence 
within  its  territorial  jurisdiction,  except  by 
actual  service  of  notice  within  the  jurisdic- 
tion upon  him  or  upon  some  one  authorized 
to  accept  service  in  his  behalf,  or  by  his 
waiver,  by  general  appearance  or  otherwise, 
of  the  want  of  due  service.    Whatever  effect 
a  constructive  service  may  be  allowed  in  the 
courts  of  the  same  government,  it  cannot  be 
recognized  as  valid  by  the  courts  of  any 
other  government."     It  was  also  held  that 
the  defendant,  by  filing  a  petition  for  re- 
moval, did  not  waive  defects  in  the  service 
of  summons,   and  that  objection   could  be 
made  of  such  service  in  the  circuit  court  of 
the  United  States  in  the  same  manner  as  if 
the  action  had  been  originally  commenced 
there.    Ooldey  v.  Morning  News  was  affirmed 
in  Wabaah  Western  R.  Co.  v.  Brow,  164  U. 
S.  271,  41  L.  ed.  431,  17  Sup.  Ct  Rep.  126. 

The  principle  announced  in  Ooldey  v. 
Morning  'News  covers  the  case  at  bar.  The 
residence  of  an  officer  of  a  corporation  does 
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not  necessarily  give  the  corporation  a  domi- 
•cil  in  the  state.  He  must  be  there  officially, 
—  there  representing  the  corporation  in  its 
business.  8t.  Clair  v.  Cosd,  106  U.  8.  350, 
^7  L.  ed.  222,  1  Sup.  Ct.  Rep.  354.  In  other 
words,  a  corporation  must  be  doing  business 
there,  and,  recognizing  the  necessity  of  this, 
-the  circuit  court  referred  that  issue  to  a 
master.  The  decision  upon  the  issue  was 
adverse  to  the  contention  of  the  plaintiff, 
and  we  cannot  say  that  it  was  not  sustained 
hj  the  evidence  and  the  presumptions  which 
must  be  conceded  to  the  report  of  a  master 
and  the  judgment  of  the  lower  court.  The 
defendant  was  competent  to  convey  its  prop- 
erty to  the  Castner  Electrolytic  Alkali  Com- 
pany, and  afterwards  make  the  locality  of 
its  own  business  Providence  and  Saltville. 
Whether  the  transfer  to  the  latter  company 
was  fraudulent  we  certainly  cannot  decide 
from  this  record,  and  the  by-law,  which  pro- 
vided for  a  monthly  meeting  in  New  York, 
could  not  of  itself  keep  the  corporation  in 
New  York.  The  testimony  is  positive  that 
C412]no  business  of  the  corporation  *was  done  in 
New  York  city  after  the  transfer  of  the 
Niagara  Falls  plant;  that  all  of  the  busi- 
ness of  the  corporation  was  conducted  at 
Providence,  except  of  a  purely  manufactur- 
ing character,  which  was  conducted  at  Salt- 
ville.   . 

The  following  is  an  extract  from  the  testi- 
mony of  the  secretary  and  treasurer: 

"The  offices  of  the  Mathieson  Alkali  Works 
at  Providence  conducted  all  the  business  of 
the  company  except  that  of  a  purely  manu- 
facturing character,  which  was  conducted  at 
Saltville.  They  keep  there  the  general  books 
of  account,  the  books  of  record,  the  stock 
books.  They  had  charge  of  the  general 
course  of  the  company's  affairs  and  trans- 
acted its  finances;  collected  Uie  money  and 
paid  the  bills.  In  fact,  attended  to  all  the 
business  which  generally  comes  under  the 
<x>nduct  of  a  company's  general  office.  This 
was  done  solely  i^  I^videmse,  and  nowhere 
^Ise." 

And  he  further  testified  that  all  of  the 
^oods  of  the  corporation  were  sold  at  Provi- 
dence. The  affidavits  filed  by  the  defend- 
ants were  as  positive  as  the  oral  testimony. 
The  order  of  the  Oirouit  Court  is  therefore 
-affirmed. 


WESTERN    UNION    TELEGRAPH    COM- 
PANY, Plff.  in  Err., 

V, 

€TATE  OF  MISSOURI  at  the  Relation  and 
the  Use  of  CHRIS.  GOTTLIEB,  Collector 
of  the  Revenue  for  Jackson  County,  Mis- 
souri. 

(See  S.  C.  Reporter's  ed.  412-427.) 

JState  iawati&m  —  of  foreign  telegraph  eom* 
panies  —  valuation  of  property  toithin 
state  —  discrimination  or  overvaluation 
no  defense  to  suit  for  tawes, 

X.    A  state  tax  on  the  property  within  the  state 


belonffinff  to  a  foreign  telegraph  corpoiv- 
tloQ,  the  value  of  which  was  determined  by  re- 
gard! ug  it  as  a  part  of  a  system  operated  fai 
other  states,  is  not  invalid  because  sacb  cor- 
poration is  engaged  in  Interatate  basinesa. 
and  has  accepted  the  provisions  of  the  act  of 
July  24,  1866.  giving  it  the  privilege  of  op- 
erating a  line  over  military  and  post  roada, 
and  was  not  created  by  such  state  or  given 
any  franchise  by  it. 
2.  Discrimination  or  overvaluation  by  a  state 
board  of  equalization  in  assessing  property 
for  purposes  of  taxation  is  not  a  ground  of 
defense  to  an  action  at  law  to  collect  the 
taxes. 

[No.  266.] 

Argued  April  2t,  190S,     Decided  May  18, 

IN  ERROR  to  the  Supreme  Court  of  Mis- 
souri to  review  a  judgment  which  re- 
versed a  judgment  of  the  Circuit  Court  of 
Jackson  County  for  a  portion  of  the  taxes 
sought  to  he  collected  from  a  foreign  tele- 
graph comiMiny,  and  entered  judgment  for 
the  full  amount  of  the  tax  sued  for.  Af- 
firmed. 

See  same  case  below,  165  Mo.  502»  65  8. 
W.  775. 

Statement  by  Mr.  Justice  MoKeaaat 
The  defendant  in  error  is  the  tax  collector 
of  Jackson  county,  Missouri,  and  brought 
this  action  against  the  plaintiff  in  error  in 
the  circuit  court  of  that  county  for  the  sum 
of  $1,027.22,  the  taxes  assessed  against 
plaintiff  in  error  for  the  year  1S99,  appor- 
tioned to  Jackson  county.  The  answer  of 
the  plaintiff  in  error  alleged  illegality  in 
the  taxes  upon  two  grounds:  First,  that 
the  taxes  were  levied  upon  the  franchise  of 
the  plaintiff  in  error,  derived  from  Vbm 
United  States  under  certain  acts  of  the  Con- 
gress; second,  that  the  state  board  of  equali- 
zation, intending  to  injure  the  plaintiff  bj 
compelling  it  to  pay  an  excessive  and  dispro- 
portionate share  of  state  and  local  taxes,  as- 
sessed its  poles,  wires,  and  instruments  at 
far  more  than  their  actual  value. 
The  plaintiff  in  error  is  a  telegraph  com- 

?any,  incorporated  by  the  state  of  New 
'oric.  It  does  business  in  the  state  of  Mis- 
souri, having  offices  in  a  number  of  cities  of 
that  state,  and  its  lines  run  between  those 
cities  and  to  and  from  them  to  other  places 
in  the  Union ;  in  other  words,  the  plaintiff  in 
error  engages  in  intrastate  and  interstate 
business.  It  claims  to  have  no  franchises 
from  the  state  of  Missouri  (except  in  aa 
unimportant  instance),  but  occupies  the 
streets  of  its  cities,  and  its  public  roads  and 
highwavs,  by  authority  of  the  act  of  Con- 
gress of  July  24,  1866  (16  Stat,  at  L.  221, 
chap.  230,  U.  S.  Comp.  Stat.  1901,  p.  3570), 
entitled  ''An  Act  to  Aid  in  the  Construction 
of  Telegraph  Lines,  and  to  Secure  to  the 
Government  the  Use  of  the  Same  for  Postal, 
Military,  and  Other  Purposes."  The  ma- 
terial part  of  §  1  of  the  act  is  as  follows : 
''  Section  1.  That  any  telegraph  company 


XoTB. — As  to  the  power  of  states  to  control 
<tr  impose  burdens  upon  interstate  telephone  and 
ielcffraph  companies — see  notes  to  Postal  Teles. 
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now  organized,  or  which  may  hereafter  be 
organized,  under  the  laws  of  any  state  in 
this  Union,  shall  have  the  right  to  construct, 
maintain,  and  operate  lines  of  telegraph 
through  and  over  any  portion  of  the  public 
domain  of  the  United  States,  over  and  along 
[414]any  of  the  ^military  or  post  roads  of  the 
United  States,  which  have  oeen  or  may  here- 
after be  declared  such  by  an  act  of  Ck>n- 
gress,  and  over,  under,  or  across  the  navi- 
gable streams  or  waters  of  the  United 
States:  Provided,  That  such  lines  of  tele- 
graph shall  be  so  constructed  and  main- 
tained as  not  to  obstruct  the  navigation  of 
such  streams  and  waters  or  interfere  with 
the  ordinary  travel  of  such  military  or  post 
roads." 

Section  2  provides  that  the  messages  be- 
tween the  omcers  and  agents  of  the  govern- 
ment shall  have  priority,  and  be  sent  at 
rates  to  be  fixed  by  the  Postmaster  Qeneral. 

Section  3  forbids  the  transfer  of  the  rights 
conferred  by  the  act. 

-Section  4  ffives  the  United  States  the 
power  to  punmase  the  telegraph  lines,  prop- 
erty, and  eitects  of  any  company  availing  it- 
self of  the  benefits  of  the  act. 

Section  4  is  as  follows: 

**Afid  6«  it  further  enaoted.  That  before 
any  telegraph  company  shall  exercise  any  of 
the  powers  or  privileges  conferred  by  this  act, 
such  company  shall  file  their  written  ac- 
ceptance with  the  Postmaster  General  of  the 
rebtriotions  and  obligations  required  by  this 
act." 

Under  the  Constitution  and  laws  of  Mis- 
souri, the  state  board  of  equalization,  com- 
posed of  the  governor,  secretary  of  state, 
state  auditor,  state  treasurer,  and  attorney 
general,  assesses  railroad  and  telegraph 
property,  and  it  also  equalizes  the  real  and 
personal  property  assessed  by  the  local  as- 
sessors. Exercising  its  powers  of  original 
assessment,  the  IxMird  made  the  following 
order  in  regard  to  the  proper^  of  plain- 
tiff in  error: 

State  of  Missouri,  office  of  state  auditor. 

Be  it  remembered  that  heretofore,  to  wit, 
on  the  25th  day  of  July,  1899,  the  following, 
among  other  proceedings,  were  had  by  tl^ 
state  board  of  equalization,  viz.: 

The  state  board  of  equalization  having 
given  to  the  Western  Union  Telegraph  Com- 
pany opportunity  to  be  heard  personally  by 
the  board,  and  having  heard  the  said  com- 
pany*, through  its  omcers  and  agents,  and 
having  carefully  considered  the  fa^  set  out 
in  the  returns  and  the  statements  of  said 
company,  and  all  evidence  of  value,  and  all 
(415]matters  bearing  upon  *the  question  of  the 
value  of  the  property  of  said  company,  and 
considering  the  cost  of  construction  and 
equipment  of  said  Western  Union  Telegraph 
Company,  and  the  location  thereof,  and  its 
traffic  and  business,  and  the  market  and  par 
value  of  its  stocks  and  bonds,  and  the  gross 
receipts  and  net  earnings  and  franchise 
owne<i  by  said  company,  and  the  value 
thereof,  and  having  received  evidence  con- 
cerning the  value  of  the  cost  of  construe- 
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value  and  par  value  of  the  stodcs  and  bonds, 
and  the  gross  receipts  and  net  earning 
power,  and  the  franchise  and  value  thereof, 
and  having  heard  evidence  upon  and  con- 
sidering all  other  matters  ascertainable  by 
said  board  bearing  upon  the  question  of  the 
value  of  said  company,  which,  in  the  opinion 
of  the  board,  would  assist  in  its  findings, 
conclusions,  and  judgment  in  arriving  at  the 
actual  cash  value  of  the  property  of  said 
telegraph  company;  on  motion  the  state 
board  of  equalization  assesses  and  values 
for  taxes  of  1899  the  property  of  said  West- 
ern Union  Telegraph  Company  at  $1,827,- 
727.45;  and  it  is  further  ordered  by  the 
state-  board  of  equalization  that  the  assessed 
value  thereof  be  distributed  upon  the  classes 
of  property  as  follows : 

6,075.08    miles    of    poles    at 

$71.nO  per  mile $434,432  57 

23.7(^7.34    miles    of    wirs    at 

$22.02  per  mile 523,356  82 

3,375     instruments    at    $5.70 

each • 13,537  50 

All  other  property  at 866,400  50 

$1,827,727-  46 

The  apportionment  of  the  tax  to  Jackson 
county  was  as  follows: 

For  state  purposes $202  43 

For  county  purposes 283  40 

For  road  purposes 35  41 

For  general  county  school  pur- 
poses    870  61 

For  school  building  purposes  ..  2  98 

For  other  school  purposes 19  03 

For  Kansas  City  municipal  pur- 
poses    81  21 

For  Independence  municipal  pur- 
poses    25  38 

For  Kaw  township  railroad  pur- 
poses    2  03 

For  ^lue  township  railroad  pur- 
poses    4  74 


ToUl $1,027  22 

*The  case  was  tried  without  a  jury  and [41 6] 
the  trial  court  found  "the  fact. to  be  from 
the  evidence  and  the  pleadings  that  the  de- 
fendant owned  in  the  state  of  Missouri,  at 
the  time  of  said  assessment,  the  poles,  wires, 
and  instruments  of  the  value  hereinbefore 
set  forth.  And  the  court  finds  the  fact  to 
be  from  the  evidence  that  in  valuing  'all 
other  property '  of  defendant  the  state  board 
took  into  consideration  the  franchise  of  de- 
fendant company,  and  the  court  finds  under 
the  law,  and  so  declares,  that  the  franchise 
of  defendant  company  is  not  subject  to  valu- 
ation and  taxation,  and  as  to  this  item  of 
the  above-named  valuation  the  court  finds 
the  issues  for  the  defendant." 

Judgment  was  entered  against  plaintiff  in 
error  In  the  sum  of  $006.82,  being  the  tax 
on  the  poles,  wires,  and  instruments  of  the 
company,  with   interest  at  2  per  cent  for 


„  .    __  collector's  fees,  and  also  for  attorneys'  fees. 

tion  of  said  telegraph  line,  and  the  market    The  amount  found  due  wmb  made  a  first  lien 
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against  the  property  of  defendant  in  error, 
and  special  execution  ordered  to  be  issued. 
Both  parties  moved  for  a  new  trial,  which 
motions  were  denied.  Both  parties  then  ap- 
pealed to  the  supreme  court  of  the  state, 
which  court  reversed  the  judgment  of  the 
circuit  court.  After  an  elaborate  discussion 
of  the  case  the  supreme  court  said: 

"  It  follows  that  the  judgment  of  the  cir- 
cuit court  holding  the  tax  assessed  against 
'  all  other  proper^  at  $856,400.56  '  to  be  un- 
lawful, is  erroneous,  and  that  the  plaintiff 
is  entitled  to  a  judgment  for  the  whole 
amount  of  the  tax  sued  for.  Judgment  i» 
accordin>;ly  entered  here  for  the  plaintiff 
for  $1,027.22,  back  taxes  for  the  year  1899, 
with  interest  thereon  from  the  1st  of  Janu- 
ary, 1900,  at  the  rate  of  1  per  cent  per 
month  (Rev.  Stat.  1899,  S  9225),  and  costs." 

Tins  writ  of  error  was  then  sued  out. 
Other  facts  appear  in  the  opinion. 

Measra.  Eleneloiui  Smitli  and  John  F. 
Dillon  argued  the  cause,  and,  with  Meaara. 
Alexander  New  ftnd  Henry  D,  Eatabrook, 
filed  a  brief  for  plaintiff  in  error: 

The  Western  union  Telegraph  Company 
is  an  agent  of  the  government  and  an  instru- 
ment of  interstate  commerce;  and  its  fran- 
chises exercised  in  Missouri  having  been  de- 
rived solely  from  the  Federal  government 
are  exempt  from  taxation  by  the  taxing  au- 
thorities of  the  state. 

Penanoola  Teleg,  Co.  v.  Weatem  27.  Teleg, 
Go,  96  U.  S.  1,  24  L.  ed.  708;  Weatem  U, 
Teleg.  Co,  v.  Tewaa,  105  U.  S.  460,  26  L. 
ed.  1067;  Calif amia  v.  Central  P,  R,  Co. 
127  U.  S.  1,  32  L.  ed.  150,  2  Inters.  Ck)m. 
Rep.  153,  8  Sup.  Gt.  Rep.  1073;  Ban  Fran- 
ciaco  V.  Weatem  U.  Teleg,  Co.  96  Cal.  140, 

17  L.  R.  A.  301,  31  Pac  10;  Central  P.  R. 
Co.  Y.  California,  162  U.  S.  91,  40  L.  ed. 
903,  16  Sup.  Gt.  Rep.  766;  Wahaah,  8t.  L. 
d  P.  R.  Co.  V.  lUinoia,  118  U.  S.  557,  30 
L.  ed.  244,  1  Inters.  Com.  Rep.  31,  7  Sup. 
Ct.  Rep.  4;    Union  P.  R.  Co.  v.   Peniaton, 

18  WaU.  5,  21  L.  ed.  787;  Lelqup  v.  Port  of 
Mobile,  127  U.  S.  640,  32  L.  ed.  311,  2 
Intefrs.  Com.  Rep.  134,  8  Sup.  Ct.  Rep.  1380; 
Robbina  v.  Shelby  County  Tawing  Diat.  120 
U.  S.  493,  30  L.  ed.  696,  1  Inters.  Com.  Rep. 
45,  7  Sup.  Ct  Rep.  592;  Philadelphia  d  8. 
Mail  1^.  8.  Co.  V.  Pennaylvania,  122  U.  S.  344, 
SO  L.  ed.  1204,  1  Inters.  Com.  Rep.  308,  7 
Sup.  Ct.  Rep.  1118;  Weatem  U.  Teleg.  Co.  v. 
Pendleton,  122  U.  S.  358,  30  L.  ed.  1189,  1 
Inters.  Com.  Rep.  306,  7  Sup.  Ct.  Rep.  1126. 

The  state  board  of  equalization  has  dis- 
criminated against  plaintiff  in  error  and  in 
favor  of  other  persons  generally.  The  board, 
in  order  to  discriminate  as  aforesaid,  fixed 
the  value  of  the  property  of  the  Western 
Union  Telegraph  Company  for  taxation  at 
far  more  than  its  full  actual  cash  value, 
and  intentionally  so  equalized  and  adjusted 
the  values  of  other  property  throughout  the 
state  at  40  per  cent  of  the  actual  cash  value 
thereof.  The  necessary  effect  of  all  of  which 
has  been  that  the  said  company  has  been 
discriminated  against  in  violation  of  the 
14th  Amendment  to  the  Constitution  of  the 
United  SUtea. 
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Peltonr. Commercial  Nat.  Bank,  101  U.S. 
143,  25  L.  ed.  901 ;  Cumminga  v.  Merchant^ 
Nat.  Bank,  101  U.  S.  153,  25  L.  ed.  003; 
German  Nat.  Bank  v.  Kimball,  103  U.  S. 
732,  26  L.  ed.  469;  State  ex  rel.  Morris  ▼. 
Cunningham,  153  Mo.  642,  55  S.  W.  249; 
State  ex  rel.  Wright  v.  St.  Louia,  I.  M.  d 
8.  R.  Co,  82  Mo.  683;  State  ex  rel.  Gibaon 
V.  Davia,  131  Mo.  457,  33  S.  W.  22;  Hanni- 
bal d  St.  J.  R.  Co,  V.  State  Bd.  of  Equaliza-- 
tion,  64  Ma  294;  State  v.  Hannibal  d  St. 
J.  R.  Co.  75  Mo.  208;  Ward  v.  Gentry 
County  Bd.  of  Equalization,  135  Mo.  309, 
36  S.  W.  648;  Houae  v.  Clinton  County  Ct, 
67  Mo.  522 ;  State  ex  rel.  Lem^n  v.  Buchanan 
County  Bd.  of  Equalization,  108  Mo.  235,  IS 
S.  W.  782;  State  ex  rel.  Wyatt  v.  VaUe,  122 
Mo.  33,  26  S.  W.  672;  State  Bd.  of  Equali- 
zation V.  People,  191  111.  528,  58  L.  R.  A. 
513,  61  N.  E.  339;  Ex  parte  Ft.  Smith  d^ 
V,  B.  Bridge  Co.  62  Ark.  461,  36  S.  W.  1060; 
Loa  Angelea  County  v.  Ballerina,  99  Cai. 
597,  32  Pac.  583,  34  Pac.  329;  Pacifio  Poatai 
Teleg.  Cable  Co.  v.  Dalton,  119  Cal.  604,  51 
Pac.  1072;  Randell  v.  Bridgeport,  63  Conn. 
321,  28  Atl.  523 ;  Bureau  County  v.  Chicago^ 
B.  d  <Q.  R.  Co.  44  III.  229;  Iou>a  d  D.  Teleph^ 
Co.  V.  Schamber,  15  S.  D.  588,  91  N.  W.  78; 
Chicago,  B.  d  Q.  R.  Co.  v.  ^tohiaon  County^ 
54  Kan.  786,  39  Pac.  1039;  Merrill  t. 
Humphrey,  24  Mich.  170;  Walah  v.  King^ 
74  Mich.  350,  41  N.  W.  1080;  State  ex  rek 
Wright  v.  Savage  (NA.)  91  N.  W.  557  ^ 
Coeheoo  Mfg.  Co.  v.  Strafford,  51  N.  H.  455 ; 
Manoheater  Milla  v.  Maneheater,  58  N.  H» 
38;  Mercantile  Nat,  Bank  v.  New  York,  172 
N.  Y.  35,  64  N.  E.  756;  Chattamooga  t. 
Naahville,  C.  d  8t.  L.  R.  Co.  7  Lea,  563; 
Weeka  v.  Milwaukee,  10  Wis.  243;  Heraey 
V.  Milwaukee  County,  16  Wis.  186,  82  Am. 
Dec.  713;  Lefferta  v.  Calumet  County,  21 
Wis.  688;  Milwaukee  Iron  Go.  v.  Hubbard^ 
29  Wis.  52;  Heraey  v.  Barron  County,  37 
Wis.  75;  Railroad  Tax  Caae,  8  Sawy.  238> 
13  Fed.  722;  Second  Nat.  Bank  v.  Caldwell^ 
13  Fed.  429;  Re  Wataon,  15  Fed.  511;  Santat 
Clara  County  v.  Southern  P.  R.  Co.  9  Sawy. 
165,  18  Fed.  385;  Indiana  ex  rel.  Wolf  t. 
Pullman  Pjilace  Car  Co.  11  Biss.  561,  1^ 
Fed.  193;  Dundee  Mortg.  Truat  Inveat.  Co.. 
V.  School  Diat.  No.  1,  10  Sawy.  62,  21  Fed.. 
151,  11  Sawy.  92,  24  Fed.  197;  Taylor  t. 
Louiaville  d  N.  R.  Co.  31  C.  C.  A.  537,  60 
U.  S.  App.  166,  88  Fed.  350;  Railroad  d 
Teleph.  Coa.  v.  Tenneaaee,  85  Fed.  302;  Chi- 
eago  Union  Traction  Co.  v.  State  Bd.  of 
Equalization,  114  Fed.  557;  Cooley,  Taxn. 
2d  ed.  pp.  748-786;  Judson,  Taxn.  §  478; 
Welty,  Assessments,  §  186. 

Where  discrimination  of  this  character* 
exists,  it  amounts  to  fraud  in  law,  and  i^. 
denial  of  eoual  protection  of  the  law,  and  the 
courts  will  grant  relief.  Likewise  where- 
lack  of  jurisdiction  to  make  the  assessment 
is  shown. 

State  ex  rel.  Wyatt  v.  Vaile,  122  Mo.  33,. 
26  S.  W.  672;  State  ex  rel.  Love  v.  Hanni- 
bal d  St.  J.  R.  Co.  101  Mo.  120,  13  8.  W. 
400;   Black  v.  McGonigle,  103  Mo.  192,  16- 
S.  W.  615;  State  ex  rel.  Morria  v.  Cunning- 
ham, 153  Ma  642,  55  S.  W.  249. 

In  all  cases  where  franchises  sueh  as  those- 
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possessed  by  the  Western  Union  Telegraph 
Company  have  been  considered  in  estimat- 
ing the  value  of  property  assessed,  and  such 
assessments  have  been  sustained,  statutes 
providing  for  the  assessment  of  corporations 
under  a  ''imit"  system  have  contained  ex- 
press and  detailed  provisions  for  correctly 
ascertaining  the  valuation  of  the  property 
to  be  assessed.  No  such  provisions  are 
found  in  the  laws  of  Missouri.  The  "ways 
and  means"  for  any  such  assessment  have 
not  been  prescribed.  Furthermore,  the  stat- 
utes of  Missouri  exclude  any  such  mode  of 
assessment  of  telegraph  companies. 

Western  U,  Teleg.  Co,  v.  Aity.  Oen,  126 
U.  S.  630,  31  L.  ed.  790,  8  Sup.  Ct.  Rep. 
961;  AUy.  Gen,  v.  Western  V,  Teleg,  Co, 
141  U.  S.  40,  36  L.  ed.  628,  11  Sup.  Ct  Rep. 
889;  Western  V.  Teleg,  Co,  v.  Taggart,  163 
U.  S.  1,  41  L.  ed.  49,  16  Sup.  Ct.  Rep.  1064; 
State  Railroad  Tax  Cases,  92  U.  S.  676,  suh 
nom.  Taylor  v.  Sevor,  23  L.  ed.  G69^  Pull- 
man's  Palace  Car  Co.  v  Pennsylvania,  141 
U.  S.  18,  36  L.  ed.  613,  3  Inters.  Com.  Rep. 
596,  11  Sup.  Ct.  Rep.  876;  Adams  Emp,  Co. 
V.  Ohio  State  Auditor,  166  U.  S.  194,  41 
L.  ed.  683,  17  Sup.  Ct.  Rep.  305;  on  Rehear- 
ing 166  U.  S.  186,  41  L.  ed.  965,  17  Sup.  Ct. 
Rep.  *604;  Henderson  Bridge  Co,  v.  Ken- 
tucky, 166  U.  S.  150,  41  L.  ed.  963,  17  Sup. 
Ct.  Rep.  632;  8t.  Louis  v.  Wewneker,  146 
Mo.  238,  47  S.  W.  106. 

The  franchise  of  a  corporation  ''to  be"  a 
corporation  is  not  taxable  in  a  foreign  state 
in  which  it  is  licensed  to  do  business. 

London  d  8.  F.  Bank  v.  Block,  117  Fed. 
900. 

Mr.  Hunter  M.  Meriwetlier  argued 
the  cause,  and,  with  Mr,  Robert  E.  BaU, 
filed  a  brief  for  defendant  in  error: 

The  franchises,  in  the  sense  of  intangible 
property,  as  well  as  the  poles  and  wires  of 
the  Western  Union  Tel^raph  Company,  are 
taxable  by  the  several  states.  Such  fran- 
chise taxes  have  been  stistained  in  all  recent 
cases  by  the  Supreme  Court  of  the  United 
States  against  this  defendant,  and  others 
similarly  situated. 

Western  U.  Teleg.  Co.  v.  Atty.  Oen.  125 
U.  S.  530,  31  L.  ed.  790,  8  Sup.  Ct.  Rep. 
961 ;  Atty,  Gen,  v.  Western  U,  Teleg,  Co,  141 
U.  S.  40,  36  L.  ed.  628,  11  Sup.  Ct.  Rep. 
889;  Central  P.  R.  Co.  v.  California,  162 
U.  S.  91,  40  L.  ed.  903,  10  Sup.  Ct.  Rep.  766; 
Western  U,  Teleg.  Co.  v.  Norman,  77  Fed. 
13;  Western  U.  Teleg.  Co.  v.  Taggart,  163 
U.  S.  1,  41  L.  ed.  49,  16  Sup.  Ct.  Rep.  1054; 
26  Am.  &  Eng.  Enc.  Law,  p.  873;  Adams 
EuDp.  Co.  V.  Ohio  State  Auditor,  166  U.  S. 
220,  41  L.  ed.  977,  17  Sup.  Ct.  Rep.  604; 
Com.  V.  Western  U.  Teleg.  Co.  2  Dauph.  Co. 
Rep.  40;  Michigan  Teleph.  Co.  v.  Charlotte, 
93  Fed.  11;  Keokuk  d  H.  Bridge  Co.  v. 
IlUnois,  175  U.  S.  626,  44  L.  ed.  299,  20  Sup. 
Ct.  Rep.  205;  Henderson  Bridge  Co.  v.  Ken- 
tucky, 166  U.  S.  164,  41  L.  ed.  954,  17  Sup. 
Ct.  Rep.  632;  Louisville  Tobacco  Warehouse 
Co.  v.  Com.  106  Ky.  166,  67  L.  R.  A.  33, 
49  S.  W.  1069;  Com.  v.  Manor  Gas  Coal  Co. 
188  Pa.  196,  41  AU.  605;  Adams  Exp.  Co. 
T.  Kentucky,  166  U.  S.  171,  41  L.  ed.  960, 
17  Sup.  Ct.  Rep.  627. 
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The  assessment  made  by  the  state  boardl 
was  an  assessment  of  the  property  of  plain*^ 
tiff  in  error,  and  did  not  include  or  in  any- 
way affect  the  right  to  exist  and  transact, 
its  business  in  Missouri  or  elsewhere.  The 
tax  is  strictly  a  property  tax,  and  having 
been  fairly  and  legally  assessed  upon  a  rea- 
sonable valuation  of  the  property,  should 
be  sustained. 

First  Nat,  Bank  v.  Kentucky,  9  Wall.  363; 
19  L.  ed.  701 ;  Union  P,  R.  Co,  v.  Peniston,. 

18  Wall.  6,  21  L.  ed.  787;  Commercial  Eleo^ 
trio  Light  d  P,  Co,  v.  Judson,  21  Wash.  4^ 
67  L.  R.  A.  78,  66  Pac.  829;  Louisville  R, 
Co,  V.  Com,  105  Ky.  710,  49  S.  W.  486; 
Paduoah  Street  R,  Co,  v.  MoCracken  County, 
105  Ky.  472,  49  S.  W.  178;  Ou?ensboro  Nat, 
Bank  v.  Owensboro,  173  U.  S.  664,  43  L.  ed. 
860,  19  Sup.  Ct  Rep.  637;  Com.  v.  Manor 
Gas  Coal  Co.  8  Pa.  Dist.  R.  258;  New 
York  y,  Roberts,  171  U.  S.  658,  43  L.  ed- 
323,  19  Sup.  Ct.  Rep.  68. 

There  is  a  clear  distinction  between  a 
license  tax  and  a  property  tax.  The  fonner 
involves  a  charge  for  permission  or  author- 
ity to  transact  certain  business,  while  the- 
latter  is  a  contribution  imposed  upon,  and 
measured  by,  the  property  of  an  individual 
or  corporation.  The  state  cannot  impose  a 
license,  impost,  or  embargo  on  plaintiff  in 
error,  even  though  it  be  called  a  tax.  But. 
it  can  take  from   the  property  owned  hy 

Slaintiff  in  error  within  the  jurisdiction  of 
tie  state,  a  sufficient  amount  to  pay  its  ju^t 
proportion  of  its  covemmental  expenses.. 
Nothing  else  havinp;  oecn  attempted,  the  tax: 
should  ce  sustained. 

Cooley,  Taxn.  2d  ed.  pp.  383,  676;  Bur- 
roughs,  Taxn.  §  77,  p.  146,  §  86,  p.  169? 
Ju<&<»i,^  Taxn.  p.  130;  Welton  v.  Missouri,. 
91  U.  S.  276,  23  L.  ed.  347;  State  v.  Emert,. 
103  Mo.  241,  11  L.  R.  A.  219,  3  Inters.  Com. 
Rep.  627,  16  S.  W.  81;  Emert  v.  Missouri,. 
156  U.  S.  296,  39  L.  ed.  430,  6  Inters.  Com. 
Rfep.  68,  15  Sup.  Ct.  Rep.  367. 

The  action  of  the  state  board  in  valuing 
and  assessing  the  property  of  the  plaintiff 
in  error  is  not  subject  to  review  or  atteck 
in  this  proceeding. 

Cooley,  Taxn.  2d  ed.  p.  748;  Burroughs, 
Taxn.  p.  238;  Hamilton  v.  RosenbUitt, 
8  Mo.  App.  237;  Yazoo  d  M.  Valley 
R.  Co.  V.  Adams,  77  Miss.  764,  25 
So.    355;     Home    F.    Ins.    Co.    v.   Lynch, 

19  Uteh,  189,  66  Pac.  681;  Dan- 
forth  V.  Livingston,  23  Mont.  668,  69  Pae. 
916;  State,  Elizabeth,  Prosecutor,  v.  New 
Jersey  Jockey  Club,  63  N.  J.  L.  616,  44  AtL 
207;  Dayton  v.  Multnomah,  34  Or.  239,  5S 
Pac.  23;  Ledoux  v.  Le  Bee,  83  Fed.  761  j 
MoLeod  V.  Receveur,  18  C.  C.  A.  188,  3* 
U.  S.  App.  633,  71  Fed.  455;  Brooklyn  Elev^ 
R,  Co,  V.  Brooklyn,  16  Misc.  416,  38  N.  Y. 
Supp.  164;  State  ex  rel.  Harrison  County 
Bank  ▼.  Springer,  134  Mo.  212,  36  S.  W. 
689. 

Mr.  Justice  MoKenna,  after  stating  tl» 
facte,  delivered  the  opinion  of  the  court : 

On  the  Question  of  fact,  if  it  be  such,  as 
te  what  tne  item  "of  other  property  at 
$866,400.56,"  in  the  'assessment  by  the  board  [421^ 
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of  equalization,  was  constituted  of,  the  trial 
court  and  the  supreme  court  of  the  state  are 
not  in  accord.  The  trial  court  found  the 
"  fact  to  he  from  the  evidence  that,  in  valu- 
ation 'of  other  property'  of  defendant,  the 
state  board  took  into  consideration  the  fran- 
chise of  defendant  company."  It  is  apparent 
from  the  court's  opinion  that  by  franchise 
the  court  meant  the  rights  and  privileges  ob- 
tained by  the  plaintiff  in  error  under  the 
act  of  Congress  of  July  24,  1866.  The  su- 
preme court  of  the  state,  however,  expressed 
its  conclusion  from  the  evidence,  as  follows: 
"  So,  that,  when,  in  determining  the  value 
of  the  property  of  the  defendant  in  this 
state,  the  board  of  equalization  took  into 
consideration  'the  cost  of  construction  and 
equipment  of  said  Western  Union  Telegraph 
Company,  and  the  location  thereof,  and  its 
traffic  and  business,  and  the  par  value  of 
its  stock  and  bonds,  and  the  gross  receipts 
and  net  earnings  and  franchises  owned  by 
said  company,  and  the  value  thereof,'  it  did 
not  and  could  not  have  included  therein  any 
franchise  derived  by  the  defendant  from  the 
government  of  the  United  States,  because 
that  government  had  conferred  no  such  fran- 
chise; nor  WAS  such  a  valuation  placed  upon 
'all  other  property,'  a  tax  upon  the  fran- 
chise of  the  defendant  company.  The  fran- 
chise derived  by  the  defendant  from  the 
state  of  New  York  was  considered  by  the 
fx>ard  in  determining  the  value  of  the  prop- 
«rty  of  the  defendant  located  in  this  state. 
That  is,  that  property  was  valued,  not  as  so 
many  poles,  so  much  wire,  so  many  instru- 
ments, or  so  much  *  other  property,'  in  the 
abstract,  but  was  valued  in  the  concrete,  in 
the  relation  that  such  property  in  the  ab- 
strnct  bore  to  other  property  in  the  abstract, 
which  being  brought  into  relation  towards 
each  other  —  into  a  system,  located  partly 
in  this  state  and  partly  in  other  states  — 
gave  each  part  a  concrete  value,  which  was 
much  greater  than  its  abstract  value.  The 
right  to  exist, — ^the  franchise— of  the  de- 
fendnjit,  was  property,  and  was  subject  to 
taxation,  either  directly,  in  the  proportion 
that  the  portion  of  the  franchise  exercised 
in  this  state  bore  to  the  proportion  of  the 
franchise  exercised  in  all  other  states,  or  in- 
directly, as  was  done  in  Massachusetts  and 
was  done  here,  by  being  impressed  upon  the 
[422] 'tangible  property  owned  by  it,  thereby  in- 
creasing its  value,  and  by  conHidering  the 
franchise  and  its  tangible  property  as  a  sys- 
tem, and  then  assessing  the  part  of  the  prop- 
erty forming  a  part  of  the  system  and  lo- 
cated in  Missouri  as  of  its  proportionate 
value  of  the  whole  property  constituting  the 
system." 

Plaintiff  in  error  asserts  the  correctness  of 
the  finding  of  the  trial  court,  and  insists 
that  it  is  the  only  finding  that  could  have 
been  made,  and  bases  the  argument  against 
the  taxes  assessed  on  that  insistence.  But 
if  the  finding  on  the  question  is  one  of  fact, 
necessarily  we  are  bound  by  that  made  by 
the  supreme  court  of  the  state.  The  trial 
court  picked  out  the  rights  given  to  the  de- 
fendant under  the  act  of  Congress,  denomi- 
nated them  a  franchise,  contemplated  the 
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franchise  as  a  distinct  proprietary  entity 
and,  because  it  was  derived  from  the  Fed- 
eral government,  decided  that  it  was  exempt 
from  taxation.  The  necessary  consequence 
was  and  is  to  destroy  the  relation  between 
that  franchise  and  the  other  properties  of 
the  plaintiff  in  error,  regarding  them,  not 
as  parts  of  the  system,  but  abstractly, —  re- 
garding the  poles  not  differently  from  other 
poles,  the  wire  not  different  from  other  wire. 
The  supreme  court,  on  the  contrary,  re- 
garded the  properties  as  related  and  as  con- 
stituting a  system,  and  because  of  their  re- 
lation having  a  value  greater  than  the  suns 
of  the  values  of  the  individual  things  re- 
garded merely  as  such.  Viewing  the  order 
of  the  board  of  equalization  as  the  supreme 
court  viewed  it,  was  it  valid  T  In  other 
words.  Is  the  state  in  exercising  its  taxing 
power  limited  to  assessing  the  mere  material 
things  used  bv  the  plaintiff  in  error,  and 
must  it  regard  them  as  of  no  greater  value 
than  they  had  when  they  repowd  in  lumber 
yards  and  factories,  with  cost  added  of  put- 
ting them  in  place?  Or  the  proposition  may 
be  stated  another  way,  which  better  ex- 
presses the  ultimate  contention  of  the  plain- 
tiff in  error.  Conceding  that  the  tangible 
property  of  the  telegraph  company  derives 
value  from  its  use  in  a  system,  does  the  com- 
pany do  business  in  the  state  in  pursuance 
of  the  Constitution  of  the  United  States  and 
the  act  of  July,  1866,  and  become  thereby 
an  instrument  of  interstate  commerce  and 
a  government  agent,  and  as  such  exempt 
from  the  taxation  contested  in  this  case  7 
We  think  the  question  has  been  answered  by 
this  court. 

♦In  Western  V.  Teleg.  Co.  r.  Atty.  Gen. [^23] 
125  U.  S.  630,  31  L.  ed.  790,  8  Sup.  Ct.  Rep. 
961,  the  effect  of  the  act  of  July,  1866,  upon 
the  power  of  the  state  to  tax  the  property 
of  telegraph  companies  was  considered.  The 
laws  of  Massachusetts  imposed  a  tax  upon 
the  Western  Union  Telegraph  Company  on 
account  of  the  property  owned  and  used  by 
it  within  that  state,  the  value  of  which  was 
ascertained  by  comparing  the  length  of  its 
lines  within  the  state  with  the  lei^h  of  its 
entire  lines.  The  tax  was  sustained.  The 
act  of  fluly,  1866,  was  urged  against  the  tax 
as  it  is  urged  here. 

The  contentions  of  the  company  in  that 
case  was,  as  it  is  in  this,  that  it  did  not 
derive  its  existence  from  the  state  of  Mis- 
souri, but  from  the  state  of  New  York:  that 
it  did  not  do  business  in  the  state  of  Mis- 
souri by  permission  of  that  state,  but  by 
virtue  of  being  an  instrument  of  interstate 
commerce ;  that  its  rights  and  privileges  and 
franchises  were  conferred  by  the  United 
States  and  constituted  it  an  agent  of  the 
United  States,  and  as  such  agent  it  was  ex- 
empt from  the  tax  imposed.  The  conten- 
tions were  rejected.  The  court  did  not  test 
or  measure  the  power  of  the  state  by  the 
name  which  its  laws  gave  the  tax,  and, 
speaking  by  Mr.  Justice  Miller,  said: 

"The  argument  is  very  much  pressed  that 
it  is  a  tax  upon  the  franchise  of  ♦lie  com- 
pany, which  franchise  being  derived  from 
the  United  States  by  virtue  of  the  •statnte 
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fibore  recited,  cannot  be  taxed  hj  a  state, 
and  counsel  for  appellant  occasionally  speak 
of  the  tax  authorized  by  the  law  of  Massa- 
ehusetts  upon  this  as  well  as  all  other  cor- 
porations doing  business  within  its  terri- 
tory, whether  organized  under  its  laws  or 
not,  as  a  tax  upon  their  franchises.  But  by 
whatever  name  it  may  be  called,  as  de- 
scribed in  the  laws  of  Massachusetts  it  is 
essentially  an  excise  upon  the  capital  of  the 
corporation.  The  laws  of  that  common- 
wealth attempt  to  ascertain  the  just  amount 
^which  any  corporation  engaged  in  business 
within  its  limits  shall  pay  as  a  contribution 
to  the  support  of  its  government  upon  the 
amount  and  value  of  the  capital  so  employed 
by  it  therein." 

And  that  power  of  the  state  was  explained 
in  an  elaborate  opinion,  and  sustained. 
[424] These  propositions  were  laid  down:  *T1ie 
company  owed  its  existence  as  a  corpora- 
tion and  its  right  to  exercise  the  business 
of  telegraphy  to  the  laws  of  the  state  under 
which  it  was  organized;  that  the  privilege 
of  running  the  lines  of  its  wires  over  and 
along  the  military  and  post  roads  of  the 
United  States  was  granted  by  the  act  of 
Congi'ess,  but  that  the  statute  was  merely 
permissive,  and  conferred  no  exemption  from 
the  ordinaiy  burdens  of  taxation;  that  the 
state  could  not,  by  any  specific  statute,  pre- 
vent a  corporation  from  placing  its  lines 
along  the  post  roads  or  stop  the  use  of  them 
after  they  were  so  placed,  but  the  corpora- 
tion could  be  taxed,  in  exchange  for  the  pro- 
tection it  received  from  the  state,  "  upon 
its  real  or  personal  property  as  any  other 
person  would  be."  And,  describing  the  par- 
ticular tax  imposed,  it  was  said: 

**  The  tax  in  the  present  case,  though  nom- 
inally upon  the  shares  of  the  capital  stock 
of  the  company,  is  in  effect  a  tax  upon  that 
organization  on  account  of  property  owned 
and  used  by  it  in  the  state  of  Massachusetts, 
and  the  proportion  of  the  length  of  its  lines 
in  that  state  to  their  entire  length  through- 
out the  whole  country  is  made  the  basis 
for  ascertaining  the  value  of  that  property. 
We  do  not  think  that  such  a  tieix  is  forbidden 
by  the  acceptance  on  the  part  of  the  tele- 
graph company  of  the  rights  conferred  by 
f  526.3  of  the  Revised  Statutes  [U.  S.  Comp. 
Stat.  1901,  p.  3679)  or  by  the  commerce 
clause  of  the  Constitution." 

In  other  words,  the  lines  in  Massachu- 
setts were  regarded  as  a  part  of  a  system, 
and  assessed  accordingly. 

The  statute  of  Massachusetts  came  up 
again  for  consideration  in  Atty.  Oen,  y. 
Western  V.  Teleg.  Co.  141  U.  S.  40,  35  L.  ed. 
628,  11  Sup.  Ct.  Hep.  889,  and  the  principles 
announced  in  Western  U.  Teleg.  Co.  v.  Atty. 
Gen,  125  U.  S.  530,  31  L.  ed.  790,  8  Sup. 
Ct.  Pep.  961,  were  affirmed  and  followed. 
See  also  Ratterman  v.  Western  U.  Teleg. 
Co.  127  U.  S.  411,  32  L.  ed.  229,  2  Inters. 
Com.  Rep.  59,  8  Sup.  Ct.  Rep.  1127;  Leloup 
V.  Port  of  Mobile,  127  U.  S.  640,  32  L.  ed. 
'  311,  2  Inters.  Com.  Rep.  134,  8  Sup.  Ct.  Rep. 
1380. 

These  caf^s  establish  that,  in  estimating 
the  value  of  the  property  of  a  telegraph  com- 
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pany  situate  within  a  state,  it  may  be  re- 
garded, not  abstractly  or  strictly  locally, 
but  as  a  part  of  a  system  operated  in  other 
states,  and  that  the  state  was  not  precluded 
from  taxing  the  property  because  the  state 
had  not  created  the  company  or  conferred 
franchise  upon  it,  or  because  it  derived 
rights  or  privileges  under  the  act  of  July, 
1866,  or  *was  engaged  in  interstate  eom-[4M] 
merce.  Every  one  of  the  fundamental  propo- 
sitions, therefore,  contended  for  by  plaintiflT 
in  error,  those  decisions  declare  unsound. 

But  it  is  contended  that  the  method  of  aa- 
sessment  followed  in  those  cases  was  sus- 
tained because  they  were  prescribed  by  the 
legislature,  and  that  in  the  case  at  bar  the 
method  adopted  was  not  prescribed  or  au- 
thorized by  the  laws  of  A^ssouri.  The  an- 
swer is  obvious.  What  the  laws  of  Missouri 
authori7ed  was  competent  for  the  supreme 
court  of  Missouri  to  decide,  and  it  decided 
that  the  order  of  the  board  of  equalization 
was  l^al  under  the  Constitution  and  stat- 
utes of  the  state.  The  decision,  constituting, 
as  it  does,  an  interpretation  of  the  Consti- 
tution and  laws  of  the  state,  is  not  open  to 
dispute  here.  If  it  were,  it  would  seem  in- 
contestable that  the  state  could  either  pre- 
scribe the  method  or  confer  upon  its  tax- 
ing oflleers  the  power  to  adopt  a  suitable 
one.  And  there  is  nothing  in  the  Adams 
Exp.  Co.  Cases,  166  U.  S.  171,  225,  41  L.  ed. 
960,  979,  17  Sup.  Ct.  Rep.  527,  608,  to  the 
contrary. 

2.  The  plaintiff  in  error  asserts  that  the 
fK>ard  of  equalization  practised  discrimina-' 
tion  against  it  by  assessing  at  a  value  dis- 
proportionate to  the  value  assessed  on  real* 
and  personal  property  by  local  assessing  of- 
ficers. This  defense  was  expressed  as  fol- 
lows: 

*'  Defendant  avers  that  under  the  law  it 
was  the  duty  of  said  boatd  of  equalization 
to  adjust  and  equalize  as  aforesaid  the  valu- 
ation of  all  real  and  personal  property  in 
the  state  of  Missouri,  among  the  several 
counties  in  the  state,  and  that  during  the 
period  aforesaid  it  did  so  proceed  to  adjust 
and  equalize  such  valuations.  That  said 
state  board  of  equalization,  by  common  ar- 
rangement, understanding,  and  purpose 
among  themselves,  in  fact  did 'during  the 
period  aforesaid,  in  violation  of  the  Consti- 
tution and  laws  of  said  state  of  Missouri, 
with  intent  to  compel  defendant  to  pay  a 
greater  proportion  of  tastes  than  the  owners 
of  other  real  and  personal  property  in  said 
state  of  Missouri,  assess  all  property,  to 
wit,  other  than  the  property  of  the  telegraph 
companies,  to  wit,  from  35  to  40  per  cent  of 
its  tnie  value,  whereby  as  to  taxes  levied 
upon  real  and  personal  property  other  than 
telegra/)h  property  in  the  state  of  Missouri, 
thiB  defendant  was  unlawfully  and  wrong- 
fully discriminated  *against  to  the  extent  of  [42ft] 
60  per  cent  of  the  amount  of  taxes  assessed 
by  said  state  board  of  equalization  and 
levied  by  the  taxing  officers  of  the  state  upon 
defendant  in  pursuance  of  such  assessment." 

Testimony  was  introduced  to  sustain  the 
averments. 

The  supreme  court  of  Missouri  held,  how- 
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•ever,  that  plaintiiT  in  error  could  not,  even 
under  the  cases  cited  by  it,  avail  itself  of 
the  defense.    The  court  said : 

"  llie  defendant  cannot  avail  itself  of 
these  cases,  for  the  reasons  ( 1 )  that  it  seeks 
to  raise  the  question  of  discrimination  by 
«  defense  to  an  action  at  law  to  collect  the 
taxes,  and  thereby  collaterally  attacks  the 
.jud^Tfnent  of  the  board  of  equalization;  (2) 
-that  sueb  questions  can  only  be  raised  by  a 
^rect  attadc,  in  equity,  and  then  only  upon 
^he  condition  precedent  that  it  pays  or  ten- 
'ders  the  amount  justly  due  and  only  asks 
to  have  the  collection  of  the  excess  re- 
strained. This  the  defendant  has  not  done 
in  this  case.  It  simply  alleges  a  discrimina- 
tion or  excessive  tax,  and  then  seeks  to  de- 
feat the  whole  assessment  without  paying  or 
tendering  an^'thing,  notwithstanding  it  ad- 
mits by  its  answer  and  it»  proofs  that  it 
has  property  in  this  state  subject  to  taxation 
of  the  value  of  $541,472.40.  Upon  the  au- 
thority of  the  cases  relied  on  by  It,  this  can- 
not be  done.*' 

We  concur  in  this  view.  The  proceedings 
before  the  board  were  quasi  judicial,  and  the 
<order  made  by  it  was  within  its  jurisdiction. 
It  was  not  void  on  its  face,  and  cannot  be  re- 
sisted in  an  action  at  law.  This  is  the  prin- 
ciple announced  in  the  case  referred  to.  In 
Stanley  v.  Albany  County  [121  U.  S.  535,  30 
L..  ed.  1001,  7  Sup.  Ct.  Rep.  1234]  is  cited, 
.among  other  cases,  Balfour  v.  Portland,  28 
Fed.  738.  Tlie  case  is  especially  pertinent. 
The  action  was  at  law  for  the  recovery  of 
taxes  paid  under  protest  which  had  been  lev- 
led  upon  property  which,  it  was  charged, 
had  been  deliberately  overvalued.  Recovery 
Mwas  denied.    The  circuit  court  said : 

**  The  property  was  subject  to  taxation  by 
the  authority  and  for  the  purpose  alleged. 
True,  the  result  reached  was  erroneous,  be- 
cause of  the  wilful  disregard  in  the  proceed- 
ing of  the  law  requiring  uniformity  in  the 
I427J  valuation  of  property  for  taxation  *  with  in 
the  jurisdiction  of  the  defendant.  Still  the 
proceeding  being  quasi 'judicial,  and  the  sub- 
ject-matter within  the  jurisdiction  of  the  of- 
ficers who  conducted  it,  the  result  reached  is 
so  far  conclusive  that  the  legality  of  it  can- 
not be  questioned  in  an  action  at  law  to  re- 
-cover back  the  one  half  of  the  tax  as  illegal." 

So  this  court  said  in  Stanley  v.  Albany 
bounty: 

'*It  is  only  where  the  assessment  is  wholly 
'void,  or  void  with  respect  to  separable  por- 
tions of  the  property,  the  amount  collected 
on  which  is  ascertainable,  or  where  the  as- 
sessment has  been  set  aside  as  invalid,  that 
an  action  at  law  will  lie  for  the  taxes  paid, 
or  for  a  portion  thereof.   Over-valuation  of 

{property  is  not  a  groimd  of  action  at  law 
or  the  excess  of  taxes  paid  beyond 
,  what  should  have  been  levied  upon  a 
just  valuation.  The  courts  cannot,  in  such 
cases,  take  upon  themselves  the  functions  of 
a  revising  or  equalizing  board.  Netoman  v. 
TAvingston  County,  45  N.  Y.  676,  687;  Na- 
4iomU  Bank  v.  Elmira,  53  N.  Y.  49,  52 ; 
Bruecker  v.  Port  Cheater,  101  N.  Y.  240,  244, 
4  N.  E.  272;  Lincoln  v.  Worcester,  8  Cush. 
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55,  63;  Hicks  v.  Westport,  130  Mass.  478; 
Balfour  v.  Pwtland,  28  Fed.  738." 

And  we  think  overvaluation  of  property 
cannot  be  a  ground  of.  defense  at  law.  In 
other  words,  the  action  of  the  tax  officers,  be- 
ing in  the  nature  of  a  judgment,  must  be 
yielded  to  until  set  aside.  This  can  only  bs 
done  in  a  direct  proceeding.  The  proper^ 
owner  is  in  effect  a  plaintiff,  and  the  condi- 
tion of  relief  against  the  enforcement  of  the 
quasi  judicial  order,  which  he  attacks,  is  a 
tender  of  payment  of  the  taxes  that  he  ought 
to  pay.  And  this  condition  would  still  be 
upon  him  if  he  set  up  overvaluation  as  an 
equitable  defense  to  an  action  brought 
against  him.  Los  Angeles  County  v.  BiUle- 
nno,  90  Cal.  5U4,  597,  32  Pac  581,  34  Pae. 
329.  This  certainly  would  be  so  in  Mis^ 
souri,  under  the  doctrine  expressed  by  the 
supreme  court  of  the  state  in  the  case  at  bar. 

Judgment  affirmed, 

Mr.  Justice  Brewer  concurs  in  the  result. 

Mr.  Justice  Wkite  and  Mr.  Justice 
PecUtaat  dissent. 


•DANFORTH  GEER,  Willard  F.  Gay,  Ar-[4af\1 
thur  W.  Smith,  et  aL,  Appts., 

V. 

MATHTESON  ALKALI  WORKS,  Castner 
Electrolytic  Alkali  Company,  Edward  £. 
Arnold,"  Richard  T.  Wilson,  John  Q. 
Agar,  Alfred  Ely,  John  Russel  Gladdings, 
et  aL.  a^  Directors  of  the  Said  Mathieson 
Alkali  Works. 

(See  8.  C.  Reporter's  ed.  428-487.) 

Service  of  summons  on  foreign  corporatioi^^ 
removal  of  causes — separable  controversy, 

1.  Service  of  summons  within  the  state  on 
resident  directors  of  a  foreign  corporation  Is 
insufficient  to  give  the  court  jurisdiction  of 
such  corporation,  where  at  the  time  of  snch 
service  It  had  ceased  to  do  business  within 
the  state,  and  had  designated  no  agent  on 
whom  service' could  be  made. 

2.  A  separable  controversy  which  Justifies  a  re- 
moval to  a  Federal  court,  where  there  Is  di- 
verse citizenship,  exists  between  plaintiffs  and 
two  corporations  named  as  defendants  In  a 
complaint  which  seeks  to  set  aside  for  fraud 
a  conveyance  between  such  corporations,  and 
to  prevent  the  directors  of  the  grantor  from 
making  any  further  disposition  of  its  prop> 
erty,  and  prays  for  a  reconveyance  of  such 
property  and  an  accounting  by  the  grantee 
for  the  damages  sustained  by  the  transfer. 


Norn. — Aa  to  service  of  prooeaa  on  foreign 
corporations — see  notes  to  Foster  v.  Charles 
Betcher  Lumber  Co.  (S.  D.)  23  L.  R.  A.  400, 
and  Bldred  v.  American  Palace-Car  Co.  46  C. 

C«.  A.  8. 

Aa  to  what  aervice  of  proceaa  ia  aufflcient  to 
conatitute  due  proceaa  of  law — see  note  to  Pin- 
ney  v.  Providence  Loan  &  Invest.  Co.  (Wis.)  60 
L.  R.  A.  677. 

On  removal  of  oauaea  generally — see  notes  to 
Whelan  v.  New  York,  L.  E.  A  W.  R.  Co.  (C  C 
N.  D.  Ohio)  1  L.  R.  A.  65 :  Butler  v.  National 
Home  for  Disabled  Volunteer  Soldiers,  36  L.  ed. 
n.  S.  346,  and  Torrence  v.  Shedd,  86  L.  ed.  U. 
S.  628. 
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and  alio  asks  that  sach  directors,  who  are 
joined  as  defendants  and  are  not  aJl  resi- 
dents of  different  states  from  plaintiffs,  be 
•compelled  to  account  as  agents  and  trustees 
tor  their  actions  In  the  premises,  and  be  re- 
•quired  to  make  good  all  loss  and  damage 
•caused  by  their  wrongful  condnct. 

[No.  261.] 

Suhmiited  April  24,  190S.    Decided  Junt  t, 

190S. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District 
of  New  York  to  review  an  order  dismissing 
a  suit  for  want  of  due  service  of  process. 
Affirmed, 

Statement  by  Mr.  Justice  MoKemiat 

This  is  an  appeal  from  an  order  dismissing 
appellants'  bill  for  want  of  due  service  <ft 
process. 

The  suit  is  in  equity,  and  was  commenced 
in  the  supreme  court  of  the  state  of  New 
York  to  set  aside  the  conveyance  made  by 
the  Mathieson  Alkali  Company  to  the  Cast- 
ner  Electrolytic  Alkali  Cfompany,  on  the 
CTOund  that  the  conveyance  was  iraudulent. 
The  directors  of  the  former  company  were 
made  defendants.  On  the  petition  of  the  de- 
fendant companies  the  case  was  removed  to 
the  circuit  court  of  the  United  States  for 
the  southern  district  of  New  York,  on  the 
^ound  that  the  controversy  was  wholly  be- 
tween citizens  of  different  states,  and  sep- 
arable as  to  them.  The  appellants  made  the 
motion  in  the  circuit  court  to  remand  the 
«a8e  to  the  state  court,  but  the  motion  was 
denied,  the  circuit  court  saying: 

''Whatever  relief  the  complainants  may 
be  entitled  to  against  the  dir^ors  upon  the 
facts  alleged,  they  would,  as  to  the  two  cor- 
]X)ration8,  be  entitled  to  a  decree  for  retrans- 
fer  of  the  property,  and  an  accounting  for 
damages  sustained  by  the  transfer.  This  is 
a  controversy  separable  from  the  one  be- 
tween complainants  and  the  officers  and  di- 
t429]  rectors  who  effected  the  transfer,  *and  citi- 
zenship of  the  parties  to  that  separable  con- 
troversy being  such  as  the  statute  contem- 
plates, the  motion  to  remand  is  denied." 

The  Mathieson  Alkali  Works  (which  we 
shall  designate  hereafter  as  the  Mathieson 
Company )  then  moved  the  court  to  set  aside 
the  summons  and  the  service  thereof,  on  the 
ground  that  it,  the  Mathieson  Company,  was, 
at  the  time  of  the  service  of  the  summons, 
a  foreign  corporation,  and  at  that  time,  and 
for  some  time  before,  had  no  place  of  trans- 
acting business  in  the  state  of  New  York, 
and  transacted  no  business  therein.  Affi- 
davits were  presented  on  the  motion,  and  it 
was  granted. 

The  appellants  were  plaintiffs  in  the  court 
below,  and  we  will  so  call  them.  They  are 
ctockholders  in  the  Mathieson  Company. 
Some  of  them  are  citizens  of  the  ^tate  of  New 
York,  some  citizens  of  states  other  than  Vir- 

finia,  and  some  citizens  of  Great  Britain  and 
reland.  It  is  alleged  that  the  defendant 
corporations  are  Virginia  corporations,  and 
that  each  has  an  office  and  place  of  businesi 
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in  the  city  of  New  York,  and  that  all  but 
two  of  the  directors  of  the  Castner  Electro- 
lytic Alkali  Company,  hereafter  called  the 
Castner  Company,  resided  there,  and  that  the 
property,  to  recover  which  the  suit  is 
brought,  is  situated  in  the  state  of  New 
York. 

The  purpose  of  the  Mathieson  Company 
was  to  manufacture  salt,  soda,  soda  ash, 
bleaching  powder^  and  other  minerals,  and 
to  carry  on  a  general  merchandise  business, 
and  engage  in  agriculture  and  stock  raisins. 

The  bill  is  very  voluminous,  and  it  is 
enough  to  explain  the  contentions  in  the  case 
to  say  that  it  recites  the  organization  and 
history  of  the  Mathieson  Company;  the  erec- 
tion and  operation  by  it  of  a  manufacturing 
plant  at  Saltville,  Virginia;  the  leasing  by 
it  from  the  Niagara  Falls  Power  Company 
of  land  and  power  at  Niagara  Falls,  ana  the 
establishment  of  a  plant  there  tear  the  man- 
ufacture of  the  commodities  mentioned  in 
the  charter  of  the  company,  and  the  carry- 
ing on  of  a  profitable  business.  The  bill  al- 
leges, on  information  and  belief,  that  the  de- 
fendants Arnold  and  Wilson  are,  respective- 
ly, the  president  and  financial  agent  and 
manager  of  the  company;  the  defendants 
Agar  and  Ely,  their  attorneys ;  Gladding,  an 
employee  of  *8ome  sort,  and  the  directors  [430] 
other  than  Arnold  and  Wilson  are  dummies, 
without  substantial  interest  in  the  company. 
That  Arnold  and  Wilson  have  conducted  tne 
affairs  of  the  company  with  great  secrecy, 
and  for  their  own  interests;  that  Arnold  is 
a  member  of  the  firm  of  Arnold,  Hoffman,  ft 
Co.,  dealers  in  chemicals,  in  the  city  of  New 
York,  and  by  arrangements  nominally  be- 
tween the  firm  and  the  company,  but  really 
between  Wilson  and  the  firm,  the  latter  has 
had  the  exclusive  sale  and  disposition  of  the 
products  of  the  company  since  the  organiza- 
tion, of  the  details  of  which  the  plaintiffs 
are  ignorant,  because  they  have  been  kept  se- 
cret from  the  stockholders.  That,  though  di- 
vidends have  been  earned,  none  have  b€^  de- 
clared or  paid,  but  have  been  appropriated 
by  Arnold  and  Wilson.  That  they,  with  the 
other  directors,  have  confederated  and  con- 
spired to  fraudulently  dispose  of,  and  do 
away  with,  substantially  all  of  the  property 
of  the  company,  and  have  attempted  to  do 
so  by  means  of  the  conveyance  to  tne  Castner 
Company,  set  out  in  the  bill ;  and,  to  better 
conceal  their  acts,  have  obtained  no  certifi- 
cate from  the  secretary  of  state,  or  designated 
any  person  upon  whom  process  can  be  served. 
That  the  Castner  Company  was  promoted 
and  organized  by  the  defendants  Aniold  and 
Wilson,  and  is  controlled  by  them,  and  they 
are  chiefly  interested  in  its  affairs.  That 
plaintiffs  only  obtained  knowledge  of  the  ex- 
istence of  that  company  within  the  past  few 
days,  and  of  the  conveyance  to  it,  but  have 
no  precise  knowledge  of  its  affairs,  and  be- 
lieve that  the  great  body  of  the  stockholders 
of  the  Mathieson  Company  are  ignorant  of 
the  existence  of  the  Castner  Company  or  of 
the  conveyance  to  it.  That,  by  a  communi* 
cation  from  the  secretary  of  state,  it  appears 
that  the  Castner  Company  was  incorporated 
April  30,  1001,  under  the  laws  of  Virginia, 
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and  that  Its  odicers  consisted  of  a  president, 
▼ice  president,  and  seven  directors;  and  a 
provision   in   the   articles  cif  incorporation 
shows  that  the  defendants  Wilson,  Arnold, 
and  Agar  are  directors,  and  that  Richard  T. 
Wilson,  Jr.,  a  son  of  the  defendant  Wilson, 
is  also  a  director.     It  is  alleged  that  the 
other  officers  and  directors  are  mere  servants 
and  instruments  of  the  defendants  Arnold 
and  Wilson,  and  they  created  and  organized 
the  Castner  Company  ns  a  means  and  con- 
trivance to  cheat  and  defraud  the  creditors 
(431]*and  stockholders  of  the  Mathieson  Company 
by  means  of  the  conveyance  to  the  Castner 
dompany.    The  conveyance  is  set  out  in  full. 
It  recites  that  it  is  executed  for  and  in  con- 
sideration of  one  dollar,  and  other  valuable 
considerations,  and  purports  to  convey  cer- 
tain patent  rights  and  all  of  the  property  of 
the  Mathieson  Company  in  the  state  of  New 
York.    The  bill  also  alleges    the    property 
conveyed  was  delivered  to  the  Castner  Com- 
pany, and  it  is  in   the  possession    thereof; 
that  the  patents  and  property  conveyed  are 
"essentially  necessary''  to  enable  the  Mathie- 
son Company  to  carry  on  the  business  for 
which  it  was  organized,  and  their  convey- 
ance in  effect  wholly  destroys  the  business 
of  that  cornoration  and  renders  its  capital 
stock    utterly  worthless,    and  deprives    the 
creditors  of  the  corporation,  of  whom  there 
then  were  and  are  a  large  number,  and  for 
a  large  amount  in  the  aggregate,  of  all  rem- 
edy K>r  the  collection  of  their  debts.    That 
the  conveyance  is  ultra  vires,  and  the  defend- 
ant directors  are  trustees  and  agents  of  and 
for  the  stockholders,  and  had  no  power  to 
convey  away  the  property  and  patents  of 
the  company  essential  to  the  carrying  on 
of  its  business.    And,  by  reason  of  the  facts 
alleged,  the  defendant  directors  are  unfit  per- 
sons to  have  the  charge  and  management  of 
llic  affairs  of  the  company,  and  that  a  re- 
ceiver of  the  corporation  should  be  appoint- 
ed, and  the  defendants  enjoined.    That,  for 
the  reasons  set  forth,  plaintiffs  have  not  ap* 
plied  to  the  defendant  the  Mathieson  Com- 
pany to  bring  this  action,  being  advised  that 
Its  directors  "would  not  be  proper  persons 
to  prosecute  an  action  in  the  name  of  the 
eompany,  which  was  practically  an  action  to 
redress  frauds  they  themselves    had    com- 
mitted." 

The  specific  relief  asked  is  stated  in  the 
opinion. 

A/r.  W.  W.  MaoFarland  submitted  the 
cause  for  appellants.  Messrs,  MacFarland, 
Taylor^  d  Costello  were  with  him  on  the 
brief. 

There  is  no  separable  cause  of  action 
stated  in  the  complaint,  and,  therefore,  no 
right  of  removal  on  that  ground. 

Black's  Dillon,  Removal  of  Causes,  §S  77, 
143,  144;  Hyde  v.  Ruble,  104  U.  S.  409,  26 
L.  ed.  823;  Fraser  v.t/etifiMon,  106U.  S.191, 
27  L.  ed.  131,  1  Sup.  Ct.  Rep.  171;  Ayers  v. 
Wisioall,  112  U.  8.  187,  28  L.  ed.  693,  5 
Sup.  Ct  Rep.  90.  See  also  Broadway  Ins. 
Co.  V.  Chicago  G,  W.  R.  Co.  101  Fed.  607. 

The  directors  are  not  nominal  and  un- 
necessaiy  parties,  when  by  the  bill  they  are 
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expressly  implicated  in  a  breach  of  trust* 
an  abuse  of  the  corporate  name  and  seal* 
and  a  fraudulent  disposition  of  the  property 
intrusted  to  their  management,  aa  they  are 
in  this  case,  and  where,  as  in  this  case,  the 
bill  prays  for  relief  against  them. 

Beddon  v.  Virginia,  T.  d  C.  Steel  d  /.  Co. 
1  L.  R.  A.  108,  36  Fed..  6;  Hanover  Nat. 
Bank  v.  Credits  Commutation  Co,  118  Fed* 
110. 

The  directors  are  the  real  defendants;  the 
corporations,  whose  names  they  have  used 
ana  abused,  are  merely  legal  entities  whose 
presence  is  legally  essential  for  mechanical 
purposes. 

Black's  Dillon,  Removq,l  of  Causes,  |  87. 

The  directors  of  a  business  corporatioo, 
which  is  practically  a  copartnership  {Ervin 
V.  Oregon  R.  d  Nav.  Co.  23  Blatchf.  517, 
27  Fed.  625;  Morawctz,  Priv.  Corp.  8§  973, 
818),  are  in  a  very  strict  sense  accountable 
agents. 

The  case  is  substantially  a  suit  in  rem. 

Waplcs,  Proceedings  in  Rem,  chaps.  56, 
67. 

Mr.  Alfred  Ely  submitted  the  cause  for 
appellees.  Messrs.  Agar,  Ely,  d  Fulton 
were  with  him  on  the  brief. 

The  service  of  summons  was  invalid. 

Goldey  v.  Morning  News,  166  U.  S.  518, 
39  L.  ed.  517,  15  Sup.  Ct.  Rep.  559;  Wabash 
Western  R.  Co.  v.  Brow,  164  U.  S.  271,  41 
L.  ed.  431,  17  Sup.  Ct.  Rep.  126;  Barrow 
8.  8.  Co.  V.  Kane,  170  U.  S.  100,  42  L.  ed. 
964,  IS  Sup.  Ct.  Rep.  526. 

Only  necessary  parties  are  to  be  regarded 
by  the  court,  and  the  residence  of  president 
and  directors,  codefendants,  does  not  bar  the 
corporation's  right  of  removal. 

New  York  v.  New  Jersey  8.  B.  Ttansp.  Co, 
24  Fed.  818. 

The  decision  of  the  circuit  court  denying 
the  plaintiff's  motion  to  remand  should  be 
affirmed. 

Barney  v.  Latham,  103  U.  S.  205,  20  L. 
ed.  514. 

Mr.  Justice  MoKenna,  after  stating  the 
facts  as  above,  delivered  the  opinion  of  the 
court: 

The  facts  and  arguments  by  which  it  to 
attempted  to  sustain  the  service  on  the 
Mathieson  Company  are  the  same  as  *were[43J|l 
presented  in  the  case  of  ConUy  v.  Mathie9on 
Alkali  Works,  decided  May  18  of  this  term. 
190  U.  S.  406,  ante,  1113,  23  Sup.  Ct.  Rep. 
728.  On  the  authority  of  the  case  the  service 
in  this  must  be  held  insufficient  to  give  ju- 
risdiction of  the  Mathieson  Company,  and 
the  order  of  the  circuit  court  setting  aside 
the  service  of  summons  most  be  affirmed  if 
the  case  was  properly  removed  to  that  court. 
And  this  depends  upon  the  question  whether 
the  complaint  exhibits  a  separable  contro- 
versv  between  the  plaintiffs  and  the  com- 
panies. 

A  suit  may,  consistently  with  the  rules  of 
pleading,  embrace  several  distinct  contro- 
versies. Barney  v.  Latham,  103  U.  8.  212, 
26  L.  ed.  517.  It  was  said  in  Hyde  v.  Ruble^ 
104  U.  S.  409,  26  L.  ed.  824:  'To  entitle  a 
party  to  a  "^moval  under  thto  clause  [2d 
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clause  of  §  2  of  the  act  of  1875  (18  Stat,  at 
L.  470,  chap.  137,  U.  S.  Comp.  Stat.  1901,  p. 
508 ) ,  same  as  2d  clause  in  the  act  of  1887 
(24  Stat,  at  L.  552,  chap.  373,  U.  S.  Comp. 
Stat.  1901,  p.  582)  ],  there  must  exist  in  the 
suit  a  separate  and  distinct  cause  of  action 
in  respect  to  which  all  the  necessary  parties 
on   one  side  are  citizens  of  different  states 
from  those  on  the  other."    In  other  words, 
as  expressed  in  Fraser  v.  Jennison,  100  U. 
S.    104,  27  L.  ed.  132,  1  Sup.  Ct.  Rep.  171 
**tlie  case  must  be  one  capable  of  separation 
into  parts,  so  that,  in  one  of  the  parts,  a 
controversy  will  be  presented  with  citizens 
of  one  or  more  states  on  one  side,  and  citi- 
zens* of  other  states  on  the  other,  which  can 
be  fully  determined  without  the  presence  of 
any  of  the  other  parties  to  the  suit  as  it 
has  been  begun."    And,  when  two  or  more 
causes  of  action  are  imited  in  one  suit,  there 
can  be  a  removal  of  the  whole  suit  on  the  pe- 
tition of  one  or  more  of  the  plaintiffs  or  de- 
fendants   (now  only  the  defendants)    inter- 
ested in  the  controversy  which,  if  it  had  been 
sued  on  alone,  would  be  removable.    Hyde 
T.  Ruble,  104  U.  S.  409,  26  L.  ed.  824.     See 
also  Aycra  v.  Wiatoall,  112  U.  S.  187,  28  L. 
ed.  693,  5  Sup.  Ct.  Rep.  90.    The  application 
of  these  principles  to  the  case  at  bar  will  be 
seen  by  the  relief  prayed  for. 

The  relief  prayed  against  the  companies 
is  as  follows:  Against  the  Mathieson  Com- 
pany, that  the  conveyance  in  its  name  be  ad- 
Judged  fraudulent  and  void,  and  that  the 
same  be  annulled;  that  a  receiver  of  its 
works  be  appointed ;  that  its  directors  be  en- 
joined from  making  any  further  disposition 
of  its  property ;  that  it  be  required  to  make 
a  full  aisclosure  in  respect  to  all  of  the  prem- 
[433]ises  set  forth  and  alleged,  and  that  *the  com- 
plainants have  access  to  all  books,  records, 
and  papers,  including  the  stock  book. 
Against  the  Castner  Company,  that  it  may 
be  required  to  account  for  all  acts  and  do- 
ings in  the  premises  set  forth ;  to  make  good 
and  pay  all  of  the  damages  sustained  by  com- 
plainants to  the  Mathieson  Company  by  rea- 
son thereof ;  that  it  be  adiudged  to  reconvcy 
the  property  so  wrongfully  conveyed  to  it 
in  the  name  of  the  Mathieson  Company;  that 
it  account  for  apd  pay  all  of  the  income, 
earnings,  and  revenue  of  the  property  since 
the  date  of  the  conveyance. 

To  the  relief  asked  against  the  companies, 
were  the  directors  of  the  Mathieson  Company 
necessary  parties?  In  Winch  v.  Birken- 
head, L  d  C,  Junction  R.  Co,  6  De  G.  &  S. 
562.  it  was  held,  in  a  suit  by  a  stockholder 
of  the  corporation  in  behalf  of  himself  and 
all  other  stockholders,  to  restrain  the  per- 
formance of  an  ultra  vires  agreement,  that 
it  was  not  necessary  that  the  directors 
should  be  made  parties.  It  was  said  by  the 
vice  chancellor :  "The  act  that  is  sought 
to  be  restrained  is  the  act  of  the  company. 
It  is  quite  sufficient  if  there  is  an  order  re- 
straining the  company.  The  company  itself 
cannot  act  except  by  means  of  its  officers. 
It  appears  to  me  that  the  suit  is  properly 
framed,  by  the  relief  being  sought  a^inst 
the  company  alone." 

Hatch  V.  Chicago,  R.  I,  &  P,  R,  Co.  and 
game  v.  Same,  6  Blatchf.  105,  Fed.  Caa. 
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No.  0,204,  were  suits  brought  b^  the  plain* 
tiff  in  each  in  behalf  of  himself  and 
all  other  stockholders  of  the  defendant 
corporation,  to  restrain  it  from  execut- 
ing a  contract  which  was  alleged  to  be 
in  excess  of  its  powers.  The  plaintiff  was 
a  citizen  of  New  York.  The  suits  were 
brought  in  the  supreme  court  of  the  state  of 
Now  York.  The  individual  defendants  were 
directors  of  the  corporation,  and  resided  in 
the  st^te  of  New  York,  except  one,  who  was 
a  citizen  of  the  state  of  Illinois.  In  the  sec- 
ond suit  one  Denham  was  made  a  party,  who 
was  the  treasurer  of  the  company,  but  not 
one  of  its  directors.  His  citizenship  does  not 
appear.  The  plaintiff  in  the  second  suit  al- 
leged that  the  committee  of  directors  had  de- 
termined to  close  the  transfer  office  of  the 
company  in  the  city  of  New  York,  and  to  re- 
move all  of  its  books,  moneys,  securities,  and 
property  beyond  the  jurisdiction  of  the 
*court,'  that  the  defendants  had  refused  to[434| 
permit  any  transfer  of  the  shares  of  stock 
on  the  books  of  the  company.  Judgment 
was  prayed  in  the  first  suit  for  an  injunction 
against  the  execution  of  the  illegal  contract, 
and  of  the  acts  which  were  alleged  to  be  con- 
templated in  the  performance  thereof.  In 
the  second  suit  judgment  was  prayed  for  the 
same  injunction,  and  an  injunction  against 
the  other  acts  allied.  On  the  petition  of 
Tracy  and  the  company,  the  cases  were  re- 
moved to  the  circuit  court  for  the  southern 
district  of  New  York,  and  a  motion  was 
made  to  remand.  The  motion  was  heard  by 
Mr.  Justice  Blatchf ord,  who  was  then  United 
States  district  judge,  who  said: 

''These  suits,  therefore,  are  suits  brought 
in  the  state  of  New  York,  by  Hatch,  a  citi- 
zen of  New  Y'ork,  against  the  members  ot 
the  company,  all  of  Tniom  are  citizens  of  the 
state  which  created  the  conipany,  and  which 
is  a  state  other  than  New  York,  and  against 
Tracy,  a  citizen  of  Illinois,  and  against  other 
defendants,  who  are  citizens  of  New  York." 
And  describing  the  suits,  said  further : 
"All  the  relief  that  is  prayed  for  in  either 
suit  is  by  injunction,  except  the  prayer  in 
the  first  suit  for  a  receiver.  All  the  relief 
by  injunction  is  prayed  for  in  respect  to  all 
of  the  defendants.  No  such  relief  is  prayed 
for  in  respect  to  any  defendant  other  thaxk 
the  company  that  is  not  prayed  for  in  re- 
spect to  the  company.  The  suits  are  really^ 
both  of  them,  wnolly  against  the  company 
alone.  The  directors  and  the  treasurer,  who 
are  its  codefendants,  are  merely  its  servants 
and  agents,  through  whom  necessarily  it 
acts.  It  was  not  necessary  or  proper  to 
make  them  parties  to  the  suit  at  all.  The 
injunctions  prayed  for  and  the  injunctions 
issued,  if  issued  against  the  company  alone, 
and  served  on  anv  director,  or  on  the  treas- 
urer, would  bind  the  person  so  served  to- 
obedience,  and,  even  without  such  service, 
knowledge  by  the  officer  of  the  existence  of 
the  injunction  against  the  company  would 
bind  the  officer  to  obedience.  People  em  reL 
Davis  V.  Sturtevant,  9  N.  Y.  263,  277,  59^ 
Am.  Dec.  536.  The  directors  and  the  treas- 
urer are,  therefore,  not  real  parties  to  the 
suits,  but  merely  nominal  parties.  No  per- 
sonal demand  is  made  against  any  one  of 
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{436]  them,  nor  is  any  penoaal  aooounting^ajsked 
from  any  one  of  tnem,  and  it  is  only  in  his 
relation  to  the  company,  and  in  the  official 
position  that  he  occupies  toward  the  com- 
pa  tiy,  that  any  one  of  them  is  made  a  party. 
The  test  of  this  is,  that,  if  any  one  of  the  di- 
rectors or  the  treasurer  were  to  resign  his 
office,  he  would  necessarily  cease,  ipso  fac^o, 
to  be  a  proper  party  to  the  suit,  and  the 
plaintiff  would  be  obliged  to  make  his  sue- 
cessor  in  office  a  party,  and  so  on  with  every 
change.  The  reason  for  this  would  be  that, 
there  being  no  relief  prayed  against  the  in- 
dividual in  his  inc^i vidua  1  capacity,  and  the 
injunction  asked  being  to  restrain  him  mere* 
ly  from  doing  or  not  doing  what  his  official 
relation  to  the  company  alone  enables  him 
to  do,  or  to  refrain  from  doing,  when  such 
official  relation  ceases,  the  relief  asked  and 
the  injunction  issued  become,  as  to  him,  ut- 
terly futile.  This  would  not  be  the  case 
where  he  was  made  a  party  defendant, 
jointly  with  the  corporation  of  which  he  was 
an  officer,  for  the  purpose  of  obtaining  some 
specific  relief  against  him  on  a  personal  lia- 
bility, or  in  order  to  obtain  a  discovery  from 
him  in  regard  to  matters  peculiarly  within 
his  knowlednfe.  There,  the  dissolution  of  his 
•  -official  relation  would  not  affect  the  pro- 
priety of  his  being  retained  as  a  defendant. 
This  view  is  conclusive  to  show  that  the  en- 
tire real  controversy  in  both  suits,  so  far  as 
it  is  shown  by  the  prayer  of  the  complain- 
ants, and  which  is  tne  only  guide  the  court 
<!an  have,  is  between  the  plaintiff  on  the  one 
side,  and  the  company,  as  a  corporate  body, 
on.  the  other.  The  plaintiff  cannot,  by  join- 
ing as  nominal  defendants  with  the  corpora- 
tion persons  who  are  citizens  of  the  same 
state  with  the  plaintiff,  deprive  the  corpora- 
tion of  any  right  which  it  would  otherwise 
have  in  resi)ect  to  removing  the  cause  into 
this  court." 

Heath  v.  Erie  R.  Co,  came  up  before  the 
same  learned  justice,  and  is  reported  in  8 
Blatchf.  347,  Fed.  Cas.  No.  6,306,  8  Blatchf. 
413,  Fed.  Gas.  No.  4,613.  It  was  a  suit  by 
stockholders  against  the  railway  company 
and  Jay  Gould,  James  Fisk,  Jr.,  and  Fred- 
erick A.-  Lane,  who  were  directors  of  the 
company.  The  object  of  the  suit  was  to  re- 
strain ultra  vires  acts.  The  bill  prayed  for 
an  injunction,  for  a  receiver,  for  an  account- 
ing by  Gould,  Fisk,  and  Lane  of  the  profits 
madeby  them,  and  that  they  "make  payment 
and  compensation  to  the  company,  for  the 

f  436]  benefit  of  the  plaintiffs  and  the  *other  bona 
fideshareholderSjto  the  full  e3:tent  of  all  such 
profits,  benefits,  gains,  and  advantages,  and 
of  all  such  damn«res,  losses,  and  injuries.'* 
The  bill  was  demurred  to,  on  the  ground, 
among  others,  that  the  other  directors,  four- 
teen in  number,  were  not  made  parties  to  the 
bill.  The  court  overruled  the  demurrer.  The 
main  part  of  the  opinion,  which  was  very 
elaborate,  is  devoted  to  the  consideration  of 
the  right  of  the  stockholders  to  maintain  the 
suit,  which  right  was  sustained  on  the  au- 
thority of  many  cases.  Of  the  ground  of  de- 
murrer that  the  other  directors  had  not  been 
made  parties,  the  court  said: 

"The  objection  that  such  fourteen  persons 
eught  to  be  made  parties,  as  appearing  to 
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have  been  directors  when  the  bill  was  filed, 
for  the  reason  that  the  bill  asks  for  an  in- 
junction against  the  corporation,  and  for  a 
receiver  of  the  corporation,  is  not  well  taken. 
The  relief  so  asked  is  against  the  corpora- 
tion. If  such  fourteen  persons  were  made 
parties,  they  would  be  merely  nominal  par- 
ties, and  not  real  parties,  in  respect  to  any 
relief  that  is  asked  against  the  corporation; 
and  no  relief  is  ask^  as  against  them,  ex- 
cept in  respect  to  the  matter  of  the  classifi- 
cation, which  has  already  been  disposed  of. 
This  question  was  fully  considered  in  the 
case  of  Hatch  v.  Chicago,  R.  /.  <£  P.  R,  Co,  6 
Blatchf.  106.  114-116.  Fed.  Cas.  No.  6,204.'' 
It  was,  however,  said  by  Lord  Cairns  in 
Ferguson  v.  Wilson,  L.  R.  2  Ch.  90,  and  it 
was  held  in  Clinch  v.  Financial  Corporation^ 
L.  R.  4  Ch.  117,  that  it  was  proper  in  a  suit 
by  a  stockholder  to  restain  ultra  vires  acts 
of  a  corporation  to  join  as  defendants  the  di- 
'  rectors  of  the  corporation.  This  ruling  is 
reconcilable  with  the  other  cases.  The  recon- 
ciliation lies  in  the  distinction  betweoi 
proper  and  indispensable  parties  in  view  of 
the  statute  providing  for  the  removal  of 
causes  to  the  Federal  courts.  Barney  v. 
lAitham,  103  U.  S.  212,  26  L.  ed.  617. 

But  relief  is  prayed  against  the  individ- 
ual defendants  as  follows: 

'H'hat  the  individual  defendants,  directors 
of  the  said  Mathieson  Alkali  Works,  may  be 
compelled  to  accoimt  as  agents  and  trustees 
of  trie  said  company  for  all  their  acts  and 
doings  in  the  premises  above  set  forth;  and 
that  they  may  severally  and  respectively  be 
adjudged  and  required   to  make  good   and 
pay  *to  the  said  Mathieson  Alkali  Works  [437] 
and  to  the  plaintiffs  all  loss  and  damage 
,  caused   by   tneir   wrongful    conduct   in  the 
I  premises  as  hereinabove  set  forth." 
j      If  it  be  conceded  that,  in  a  suit  which 
I  seeks  such  relief,  the  Mathieson  Company  is 
I  a  necessary  party,  it  is  certain  the  Castner 
Company  is  not.     Besides,  the  relief  is  dis- 
tinct from — separable  from,  to  keep  to  the 
language  of  the  cases — that  which  is  sought 
as  a  result  of  the  grounds  of  suit  against  the 
companies. 

It  follows  from  these  views  that  the  bill 
exhibits  a  controversy  between  the  plaintiffs 
and  the  defendant  companies,  to  which  the 
individual  defendants  are  not  necessary  par- 
ties, and  the  case  was  rightfully  removed  to 
the  circuit  court. 

The  order  of  tJiC  latter  court  setting  aside 
the  service  of  summons  on  the  Mathieson 
Company,  and  dismissing  the  hill  for  want 
of  jurisdiction  of  that  company,  is  affirmed. 


BOARD  OF  COMMISSIONERS  OF  STAN- 
LY COUNTY  and  I.  W.  Snuggs,  Treasurer 
of  Stanly  County,  Petitioners, 

V. 

W.  N.  COLER  k  COMPANY. 
(See  S.  C.  Reporter's  ed.  437-^51.) 

Railway  aid — validity  of  county  bonds — ef* 

NoTB.^^^n    municipal    bonds    generally — set 
uotes  to  Sutllff  v.  Lake  County,  37  L.  ed.  U.  & 
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feci  of  reciidU — bona  fide  purohtiser — con- 
ntruetton  of  state  statute — when  not  Jnnd- 
tng  on  Federal  courts. 

1.  Purchasera  of  county  bonds  pnrportlng  to 
be  Issued  for  subscriptions  to  the  capital 
stock  of  a  rtillroad  company,  under  the  au- 
thority of  N.  C.  Code,  If  1096-1090,  author- 
ising snch  subscriptions  when  necessary  to 
aid  in  the  completion  of  any  railroad  in  which 
the  citizens  of  the  county  may  have  an  inter- 
est, are  not  entitled  to  assume,  for  the  pur- 
pose of  sustaining  the  validity  of  the  bonds, 
that  the  railroad  had  been  begun  before  the 
adoption  of  N.  C.  Const.  1868,  which  ante- 
dated the  charter  of  the  railroad  company. 

'X  Federal  courts,  in  determining  the  yalidlty, 
in  the  hands  of  bona  fide  purchasers,  of  coun- 
ty bonds  issued  In  aid  of  railroad  construction 
under  the  authority  of  N.  C.  Code,  If  1096- 
1999,  are  not  bound  by  the  construction  given 
such  statute  by  a  decision  of  the  highest  state 
court  subsequent  to  such  purchase,  but  will 
exercise  an  independent  Judgment  as  to  Its 
meaning. 

^  An  Interest  In  an  unflnlshed  railroad  begun 
l>efore  the  adoption  of  N.  C.  Const.  1868  can- 
not be  deemed  essential  to  the  exercise  by  a 
county  of  the  power  to  issue  bonds  in  aid  of 
railroad  construction,  conferred  by  N.  C. 
Code.  If  1996-1909,  **when  necessary  to  aid 
In  the  completion  of  any  railroad  In  which 
the  citizens  of  the  county  may  have  an  in- 
terest,'* on  the  theory  that  such  sections,  be- 
ing a  reproduction  of  a  statute  passed  shortly 
after  the  adoption  of  such  Constitution,  must 
be  construed  In  the  light  of  the  constitutional 
provision  which  forbade  the  state  to  lend  its 
aid  to  any  corporation  except  in  aid  of  the 
completion  of  such  railroads  as  might  be  un- 
finished at  the  time  of  Its  adoption,  or  in 
which  the  state  had  a  direct  pecuniary  inter- 
est. 

•4.  Recitals  in  couqty  bonds  that  they  were  is- 
sued, under  the  authority  of  N.  C.  Code,  If 
1996-1909,  to  pay  a  subscription  to  the  cap- 
ital stock  of  a  railway,  entitled  bona  fide  pur- 
chasers to  assume  that  the  condition  of  the 
railroad  as  to  construction  and  the  ''interest** 
of  the  county  therein  were  such  as,  by  |  1006, 
were  required  to  ezfst  before  the  power  to 
issue  such  bonds  could  be  exercised. 

[No.  264.] 

Argued  April  27,  28,  190S.    Decided  June 

1,  1903, 

r\V  WRIT  of  Certiorari  to  the  United 
yj  States 'Circuit  Court  of  Appeals  for  the 
Fourth  Circuit  to  review  a  decree  which  on 
rehearing  affirmed  a  decree  of  the  Circuit 
•Court  for  the  Western  District  of  North 
-Carolina  sustaining  the  validity  of  county 

145 ;  Harper  County  v.  Rose,  35  L.  ed.  U.  S. 
^44  ;  Rich  v.  Mentz,  33  L.  ed.  U.  S.  1075,  and 

Citizens'  Sav.  k  L.  Asso.  v.  Perry  County,  30 

L.  ed.  U.  S.  585. 

On  estoppel  hy  recital  in  negotiable  bonds — 

sec  note  to  Mercer  County  v.  Hackett,  17  L.  ed. 

V.  S.  548. 

Aft  to  state  decisions  and  laws  as  rules  of  de- 
-cision  in  FedercH  courts — see  notes  to  Wilson  v. 

Perrln.  11  C.  C.  A.  71 ;  Hill  v.  Bite,  20  C.  C. 

A.  5oo  ;  Grlffln  v.  Overman  Wheel  Co.  0  C.  C.  A. 

548 ;  Elmendorf  v.  Taylor,  6  L.  ed.  U.  S.  200 ; 

Jackson  ew  dem.  St  John  v.  Chew,  6  L.  ed.  U.  S. 

583 ;  United  States  ew  rel.  Butz  v.  Muscatine,  10 

L.  ed.  U.  S.  400;  Clark  v.  Graham,  5  L.  ed.  U. 
•^.  334,  and  Forepaugh  v.  Delaware,  L.  ft  W.  R. 
•Co.   (I'a.)  5  L.  R.  A.  508. 
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bonds  issued  in  aid  of  railroad  construction. 
Affirmed. 

See  same  case  below,  37  C.  C.  A.  484,  96 
Fed.  284,  61  C.  C.  A.  370,  113  Fed.  705. 

Statement  by  Mr.  Justice  MoKennai 

**Thi8  suit  was  brought  in  the  United [438] 
States  circuit  court  for  the  western  district 
of  North  Carolina,  by  the  respondents  against 
the  petitioner,  to  recover  on  certain  coupons 
attached  to  bonds  alleged  to  have  been  issued 
by  Stanly  county,  state  of  North  Carolina, 
in  part  payment  of  the  subscription  of  said 
county  to  the  capital  stock  of  the  Yadkin 
Valley  Railroad  Company.  The  bill  allied 
the  following  facts: 

The  Yadkin  Valley  Railroad  Company  waa 
organized  as  a  corporation  under  the  laws  of 
North  Carolina,  to  construct  and  operate  a 
railroad  running  from  Salisbury  in  thnt 
state,  south  to  Norwood,  a  point  in  Stanly 
county. 

The  incorporation  of  the  said  company 
was  under  and  by  virtue  of  chapter  236  of 
the  Acts  of  1870,  passed  by  the  legislature 
for  that  year;  ana  the  said  chapter  was 
amended  by  an  act  of  the  legislature, — chap- 
ter 183  of  the  Acts  of  1887. 

The  county,  being  desirous  of  aiding  in 
the  construction  o|  said  road,  and  acting 
through  its  proper  authorities,  subscribed 
the  amount  of  $100,000  to  the  capital  stock 
of  the  company,  in  pursuance  of  the  author- 
ity and  power  conferred  upon  the  said  coun- 
ty under  and  by  virtue  of  the  acts  of  the  leg- 
islature of  North  Carolina  as  above  set  out; 
and,  also,  under  and  by  virtue  of  §§  1006, 
1007,  1008,  and  1000  of  the  Code  of  North 
Carolina,  all  of  the  said  acts  and  sections  of 
the  Code^f  North  Carolina  having  been  en- 
acted and  become  laws  in  accordance  with 
the  Constitution  of  the  state. 

The  county  still  holds  the  stock  and  de- 
rives benefit  from  the  road  in  increased  fa- 
cilities for  transportation,  greatly  increased 
value  of  the  lanas  of  the  county,  and  from 
the  taxes  paid  thereon.  A  copy  of  the  bonds 
was  attacned  to  the  bill,  and  is  inserted  in 
the  margin.f 

fEXHIBIT    A. 

(Copy.) 

County  of  Stanly  Siw  per  Cent  Bond. 

Stanly  county,  state  of  North  Carolina,  is  in- 
debted to  the  bearer  In  the  sum  of  five  hundred 
dollars,  lawful  money  of  the  United  States,  pay- 
able on  the  flrst  day  of  July,  a.  d.  one  thousand 
nine  hundred  and  twenty,  with  interest  thereon 
from  the  flrst  day  of  July,  a.  d.  one  thousand 
eight  hundred  and  ninety,  at  the  rate  of  six  per 
cent  per  annum,  payable  on  the  flrst  day  of  July 
in  each  year  at  the  First  National  Bank  of  Salis- 
bury, North  Carolina,  on  presentation  and  sur- 
render of  the  respective  coupons  hereto  at- 
tached, as  they  severally  become  due  and  paya- 
ble. This  bond  Is  one  of  a  series  of  eighty  of 
the  denomination. of  one  thousand  dollars  each, 
and  forty  of  the  denomination  of  flve  hundred, 
making  a  total  of  one  hundred  thousand  dol- 
lars, Issued  by  authority  of  an  act  of  the  gen- 
eral assembly  of  North  Carolina,  ratified  the 
third  day  of  March,  a.  d.  1887.  entitled  **An 
Act  to  Amend  the  Charter  of  the  Yadkin  Rail- 
road Company,"  and  of  §5  1006.  1007.  inos.  nnd 
1000  of  the  Code  of  North  Carolina,  and  author^ 
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[439]  *Tli6  bonds  were  exposed  for  sale,  and  the 
respondents  became  purchasers  of  them  in 
good  faith,  and  at  the  highest  market  price, 
and  without  any  notice,  express  or  implied, 
that  there  was  any  suggestion  of  their  oeing 
void,  invalid,  fraudulent,  or  otherwise  than 
perfectly  legal  in  their  issue  and  sale. 

Interest  cm  the  bonds  issued,  as  the  same 
has  become  due,  has  been  paid  for  the  last 
four    years.    The    coupons    due    and    the 
amounts  thereof  are  as  follows: 
48  Stanly  county  coupons,  Nos.  2, 

40.  48.  49,  and  72,  $00.00  each. .   $2,880  00 
33  Stanly  county  coupons,  Nos. 
81,  02,  95,  96,  98,  108,  110,  112, 
110,  118,  120,  all  numbers  in- 
clusive, $30.00. 990  00 

Making  the  sum  of ....... .   $3,870  00 

[440]  *The  payment  of  said  sums  was  demanded 
at  the  proper  time  and  refused,  although  the 
said  total  sum  had  been  collected  from  the 
taxpayers  of  the  county  by  the  board  of  com- 
missioners, in  pursuance  of  the  power  con- 
ferred upon  them,  and  was  in  the  hands  of  I. 
W.  Snuggs  (one  of  the  petitioners  here) ,  as 
treasurer  of  the  county,  and,  having  received 
the  same  for  the  payment  of  said  interest,  he 
became  and  is  the  trustee  and  agent  of  the 
bond  and  coupon  holders, -and  therefore  holds 
the  same  "for  the  use  and  in  trust  for  com- 
plainants." The  complainants  are  informed 
and  believe  that  the  reason  why  said  treas- 
urer has  not  accounted  to  them  is  that  he 
has  been  restrained  by  a  certain  process  of 
injunction,  issued  by  one  of  the  superior 
courts  of  the  state  of  North  Carolina  in  a 
suit  brought  in  the  name  of  the  board  of 
commissioners,  and  in  the  names  of  James 
P.  Nash  and  G.  R.  McCain  as  plaiAiffs,  and 
against  the  said  I.  W.  Snuggs  as  defendant, 
but  that  complainants  were  not  made  parties 
to  .the  same,  nor  was  any  other  bondholder. 
The  treasurer  and  boara  of  commissioners, 
unless  restrained,  will  dispose  of  the  fund 
collected  as  aforesaid.  An  injunction  was 
prayed,  and  the  statement  of  an  account,  and 
the  appointment  of  a  receiver  asked. 

The  answer  attacked  the  validity  of  the 
bonds,  and  averred  that  their  invalidity  was 
adjudged  by  the  supreme  court  of  the  state 
in  the  case  of  Stanly  County  v.  Snuggs,  121 
N.  C.  394,  39  L.  R.  A.  439,  28  S.  E.  639,  "and 
that  there  has  been  no  other  decision  or 
judgmeiit  given  bv  said  supreme  court  in 
conflict  with  the  aforesaid  decision;  but  that 
the  said  decision  is  uniform  with  the  decision 
of  the  same  court,  delivered  in  the  case  of 


Union  Bank  v.  Owford,  119  N.  C.  214,  34  L. 
K.  A.  487,  25  S.  £.  966,  which  are  the  only 
two  cases  in  which  the  principle,  or  validity 
of  these  bonds  has  ever  been  before  the  su- 
preme court  of  the  state."  There  were  proper 
replications  made  to  the  answer.  The  case 
was  submitted  on  the  pleadings  and  certain 
exhibits,  some  of  them  being  the  records  of 
the  suits  in  the  courts  of  North  Carolina. 

The  grounds  upon  which  the  bonds  are 
claimed  to  be  invalid  are  indicated  in  the 
opinion.  A  decree  was  entered  declaring  and 
adjudging  the  bonds  to  be  valid  obligations 
of  the  county  of  Stanly;  that  complainants 
(respondents  here)  in  the  suit  *were  bona [441] 
fide  purcliasers  and  holders  thereof;  that  1. 
W.  Snuggs  was  the  trustee  of  the  bondhold- 
ers, and  held  the  sum  of  $6,000  as  such  trus- 
tee, for  the  benefit  of  the  bondholders,  under 
and  by  virtue  of  the  law  and  the  orders  of 
the  board  of  commissioners  of  the  county, 
and  for  the  sole  purpose  of  paying  off  and 
discharging^  the  interest  due  on  the  bonds 
as  set  out  in  the  bill.  The  decree  also  ap- 
pointed a  receiver  for  said  sum,  and  order^ 
that  said  I.  W.  Snuggs  pay  the  same  to  the 
receiver.  It  was  further  adjudged  that  the 
board  of  commissioners  of  Stanly  county  be 
enjoined  from  in  any  manner  interfering 
with  the  execution  and  performance  of  the 
decree.  The  decree  was  reversed  by  the  cir- 
cuit court  of  appeals,  and  the  cause  was  re- 
manded "with  directions  to  dissolve  the  in- 
junction, discharge  the  receiver,  and  dismiss- 
the  bill."  37  C.  C.  A.  484,  96  Fed.  284.  A 
rehearing  was  granted,  and  the  decree  of  the 
circuit  court  was  affirmed.  51  C.  C.  A.  379,. 
113  Fed.  705. 

Messrs,  James  E.  Slieplierd  and  A.  O*. 
Ayrerj  argued  the  cause,  and,  with  Mr. 
Charles  M,  Bushee,  filed  a  brief  for  peti- 
tioners : 

The  c<»istruction  by  the  courts  of  a  state 
of  its  Constitution  and  statutes  is,  as  a  gen- 
end  rule,  binding  on  the  Federal  courts. 

Claiborne  County  v.  Brooks,  111  U.  S» 
400,  28  L.  ed.  470,  4  Sup.  Ct.  Rep.  489; 
Burgess  v.  Seligman,  107  U.  S.  20,  27  L.  ed. 
359,  2  Sup.  Ct  Rep.  10;  BucKer  v.  Cheshire 
R,  Co.  125  U.  S.  555,  31  L.  ed.  795,  8  Sup. 
Ct.  Rep.  974;  Detroit  v.  Osborne,^  135  U.  8. 
492,  34  L.  ed.  260,  10  Sup.  Ct.  Rep.  1012; 
South  Branch  Lumber  Co,  v.  Ott,  142  U.  8* 
622,  35  L.  ed.  1136,  12  Sup.  Ct.  Rep.  318; 
Kaukauna  Water  Power  Co,  v.  Oreen  Bay 
d  M.  Canal  Co,  142  U.  S.  254,  35  L.  ed. 
1004,  12  Sup.  Ct  Rep.  173;  McElvaine  t. 


ised  by  a  majority  vote  of  the  qaallfled  voters 
of  Stanly  county,  at  an  election  regularly  held 
for  that  purpose  on  the  16th  day  of  August,  a. 
D.  1880,  duly  ordered  by  the  board  of  commis- 
sioners of  Stanly  county. 

This  series  of  bonds  Is  Issued  to  pay  the  sub- 
scription of  one  hundred  thousand  dollars  made 
by  Stanly  county  to  the  capital  stock  of  the 
said  railroad,  known  as  "The  Yadkin  Railroad 
Company.**  Stanly  county  reserves  the  privilege 
of  paying  the  principal  and  Interest  of  any  or 
all  of  this  series  of  bonds  at  any  time  after  the 
expiration  of  ten  years,  upon  the  board  of  com- 
missioners of  said  county  first  giving  three 
months*  notice  of  such  payment  in  some  news- 
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paper  published  in  said  county,  when  sacb 
bonds  shall  be  paid,  according  to  number,  be- 
ginning with  number  one. 

In  testimony  whereof,  the  chairman  of  the 
board  of  county  commissioners  of  Stanly  county 
hath  hereunto  subscribed  his  name,  for  and  oa 
behalf  of  said  board,  and  the  clerk  of  the  su- 
perior court  of  Stanly  county  hath  counter- 
signed the  same  and  affixed  thereto  the  sesi 
of  said  superior  court,  this  flrat  day  of 
July,  A.  D.  one  thousand  eight  hundrtd  and 
ninety. 


Countersigned : 


-,  Clerk  of  Superior  OourL 
190U.  8. 
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Brush,  142  U.  S.  155,  35  L.  ed.  971,  12  Sup. 
OU  Rep.  166;  Stutsman  County  v.  Wallace^ 
142  U.  S.  293,  35  L.  ed.  1018,  12  Sup.  a. 
Rep.  227;  Norton  v.  Shelby  County,  118 
U.  S.  425,  30  L.  ed.  178,  6  Sup.  Ct.  Rep. 
1121;  Oormley  v.  Clark,  134  U.  S.  338,  33 
L.  ed.  909,  10  Sup.  Ct  Rep.  654;  Morley  v. 
Lake  Shore  d  M.  S,  R,  Co,  146  U.  S.  162, 
36  L.  ed.  925,  13  Sup.  Ct.  Rep.  54;  Bauser- 
man  v.  Blunt,  147  U.  S.  647,  37  L.  ed.  316, 

13  Sup.  Ct.  Hep.  466;  May  v.  Tenney,  148 
U.  S.  60,  37  L.  ed.  368,  13  Sup.  Ct.  Rep.  491 ; 
Baltimore  d  O.  R.  Co.  v.  Baugh,  149  U.  S. 
568,  37  L.  ed.  772,  13  Sup.  Ct.  Rep.  914; 
LevDxs  V.  Monson,  151  U.  S.  545,  38  !-«.  ed. 
505,  14  Sup.  Ct.  Rep.  424;  Balkam  v.  Wood- 
stock Iron  Co.  154  U.  S.  177,  38  L.  ed.  953, 

14  Sup.  Ct.  Rep.  1010;  Leffingwett  v.  War- 
ren, 2  Black,  699,  17  L.  ed.  201. 

When  it  is  found  that  no  construction  had 
been  given  to  a  statute  by  the  state  court 
-when  the  transaction  was  entered  into,  the 
Federal  courts  will  lean  toward  an  agree- 
ment of  views  with  the  state  courts,  if  the 
question  seems  to  them  balanced  with  doubt. 

Burgess  v.  Seligman,  107  U.  S.  20,  27 
L.  ed.  359,  2  Sup.  Ct  Rep.  10. 

The  courts  have  uniformly  construed  the 
word  "interest"  in  such  connection  as  here 
used  to  mean  "pecuniary  interest"  in  the 
"^ing  referred  to. 

timedly  v.  Kirhy,  120  Mich.  253,  70  N.  W. 
188;  Taylor  v.  Normal  Highway  Comrs.  88 
HI.  527;  Northampton  v.  Smith,  11  Met. 
395;  Dunlap  v.  Philadelphia,  13  W.  N.  C. 
^8;  McOrath  v.  People,  100  111.  464;  State, 
National  R.  Co.,  Prosecutors,  v.  Easton  d 

A.  R.  Co.  36  N.  J.  L.  184;  Linden  v.  Ala- 
fneda  County,  45  Cal.  7;  Ashe  v.  Colusa 
County,  71  6al.  236,  16  Pac.  783. 

Interest  has  often  been  construed  as  mean- 
ing a  pecuniary,  valuable,  or  beneficial  in- 
terest, not  merely  a  patriotic  or  sentimental 
interest,  which  a  citizen  of  a  state  or  county 
feels  in  a  public  improvement 

Todd  v.  Robinson,  L.  R.  14  Q.  B.  Div. 
739;  Hunnings  v.  Williamson,  L.  R.  11  Q. 

B.  Div.  536;  Dexter  v.  Cotting,  149  Mass. 
"92,  21  N.  E.  230;  Bachfnan  v.  Packard,  2 
Sawy.  264,  Fed.  Cas.  No.  709;  Northampton 
▼.  Smith,  11  Mot.  396;  Goodall  v.  Tuttle, 
3  Biss.  219,  Fed.  Cas.  No.  5,633;  Whitney  v. 
Britton,  16  App.  Div.  467,  45  N.  Y.  Supp. 
1150;  Horn  v.  Volcano  Water  Co.  13  Cal. 
«2,  73  Am.  Dec.  669;  Brigham  v.  Oott,  20 
N,  Y.  S.  R.  420,  3  N.  Y.  Supp.  618;  White- 
ley  V.  Barley,  L.  R.  21  Q.  B.  Div.  154;  Bur- 
^jesa  V.  Clark,  L.  R.  14  Q.  B.  Div.  735;  Oas- 
-quei  V.  Johnson,  1  La.  431;  Sauls  v.  Free- 
man, 24  Fla.  209,  4  So.  525;  Chicago,  B.  d 
^.  R.  Co.  V.  Kellogg,  54  Neb.  138,  74  N.  W. 
403;  Taylor  v.  Normal  Highway  Comrs.  88 
m.  527;  Re  White,  37  Cal.  190;  Shelton  v. 
Derby,  27  Conn.  416;  Phillips  v.  Smith,  62 
Ala.  578. 

The  definitions  of  lexicons  and  law-books 
tmiformly  define  an  interest  in  any  kind  of 
property  in  the  same  way.  If  the  word  has 
no  technical  meaning,  then  it  must  be  inter- 
preted according  to  its  ordinary  meaning. 
If  the  courts  have  given  it  a  technical  mean- 
ing, that  must  be  adopted. 

lib  V.  8. 


Adams  v.  Turrentine,  30  N.  C.(8  Ired.  L.> 
147;  Blue  v.  McDuffle,  44  N.  C.  (Busbee,  L.) 
131;  Randall  v.  Richmond  d  D.  R.  Co.  107 
N.  C.  748,  11  L.  R.  A.  460,  12  S.  E.  605. 

The  question  of  legislative  authority  in  a 
municipal  corporation  to  issue  bonds  in  aid 
of  a  railroad  company  cannot  be  concluded 
by  mere  recitals. 

Ounnison  County  v.  E.  H.  Rollins  d  Sons, 
173  U.  S.  255,  43  L.  ed.  689,  19  Sup.  Ct.  Rep. 
390. 

The  estoppel  does  not  arise  except  upon 
matters  of  fact,  which  the  corporate  oflTicers 
had  authority  by  law  to  determine  and  to 
certify. 

Dixon  County  v.  Field,  111  U.  S.  83,  28 
L.  ed.  360,  4  Sup.  Ct  Rep.  316;  Cfunnison 
County  V.  E.  H.  Rollins  d  Sons,  173  U.  S. 
255,  43  L.  ed.  689,  19  Sup.  Ct.  Rep.  390. 

No  recital  will  create  or  dispense  with  the 
requisite  authority  to  issue  the  bond. 

1  Randolph,  Com.  Paper,  §  345a. 

Otherwise,  it  would  always  be  in  the 
power  of  a  municipal  body,  to  which  power 
IS  denied,  to  usurp  the  forbidden  authority 
by  declaring  that  its  assumption  was  within 
the  law. 

Dixon  County  v.  Field,  111  U.  S.  83,  28 
L.  ed.  360,  4  Sup.  Ct.  Rep.  315. 

The  riile,  as  settled  by  the  latest  author- 
ity, seems  to  be  that  where  the  law  au- 
thorizes the  municipal  authorities  to  deter- 
mine whether  a  condition  precedent  to  sub- 
scribing and  issuing  bonds  has  been  complied 
with,  or  when  the  data  for  determining 
whether  it  has  been  complied  with  are 
peculiarly  within  the  knowledge  or  posses- 
sion of  such  authorities,  as  to  such  condi- 
tions the«recitals  in  bonds  issued  are  con- 
clusive. 

Gunnison  County  v.  E.  H.  Rollins  d  Sons, 
173  U.  S.  255,  43  L.  ed.  689,  19  Sup.  Ct 
Rep.  390. 

Neither  the  question  whether  Stanly  coun- 
ty had  an  interest,  nor  whether  the  road 
was  complete,  was  within  the  peculiar 
knowledge  of  the  commissioners  of  Stanly 
county,  nor  were  they  custodians  of  a  record 
by  which  alone  that  question  could  be  de- 
termined, as  in  the  case  where  the  Coostitu- 
tion  or  l«iw  prescribed  a  limit  as  to  the 
amount  of  indebtedness,  and  the  county  au- 
thorities only  have  the  data  for  ascertaining 
the  outstanding  indebtedness. 

Ihid. 

Tlie  respondents  are  deemed  to  have  notice 
of  the  fact  that  the  railroad  had  never  been 
begun,  and  was  not  such  a  road  as  the. 
supreme  court  of  the  state  had  defined  to  be 
an  unfinished  or  incomplete  road,  or  one  Ij 
which  the  county  was  interested. 

Galloway  v.  Jenkins,  63  N.  C.  149. 

The  preliminary  question  whether  the 
railroad  was  incomplete,  or  the  county  had 
an  interest,  was  not  one  as  to  which  the 
commissioners  had  peculiar  knowledge,  qual- 
ifying them  to  answer.  They  had  such 
knowledge  as  the  whole  t>ublic  could  obtain, 
— ^nothing  more.  It  was  incumbent  on  the 
respondents  to  inquire  about  the  fact,  be- 
cause tlie  incompleteness  or  completeness,  or 
the  interest  of  tne  county,  was  a  test  of  the 
existence  of  tlic  power  of  the  board,  not  a 
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condition  precedent  to  the  exercise  of  a 
power  granted. 

2  Dill.  Mun.  Corp.  {  542;  Sherrard  v. 
Lafayette  County,  3  Dill.  236,  Fed.  Cas.  No. 
12,771;  Marsh  v.  Fulton  County,  10  Wall. 
670,  19  L.  ed.  1040;  Kelly  v.  Milan,  21  Fed. 
842;  East  Oakland  Twp.  v.  Skinner,  94  U.  S. 
255,  24  L.  ed.  125;  McClure  v.  Oxford  Twp. 
94  U.  S.  429,  24  L.  ed.  120;  South  Ottawa 
V.  Perkins,  94  U.  S.  201,  24  L.  ed.  154; 
Hayes  v.  HoUy  Springs,  114  U.  S.  120,  29 
L.  ed.  81,  5  Sup.  Ct.  Rep.  785;  Ogden  v. 
Damess  County,  102  U.  S.  634,  26  L.  ed. 
263;  Buchanan  v.  Litchfield,  102  U.  S.  278, 

26  L.  ed.  138 ;  Purdy  v.  Lansing,  128  U.  S. 
667,  32  L.  ed.  631,  9  Sup.  Ct.  Rep.  172; 
Knoa  fjounty  v.  Aspinwall,  21  How.  639, 
16  L.  ed.  208;  Coloma  v.  Ea/ves,  92  U.  S. 
484,  23  L.  ed.  679. 

Even  if  this  were  not  so  the  recital,  to  be 
conclusive,  must  have  been  in  this  case  to 
the  effect  that  the  bonds  were  issued  to  aid 
in  the  completion  of  the  Yadkin  railroad; 
were  "necessary  to  aid  in  the  completion"  of 
that  railroad;  and  that  "the  citizens"  of 
Stanly  county  had  an  interest  in  said  rail- 
road, at  the  time  contemplated  by  the  legis- 
lature in  passing  the  act  of  1869. 

Orleans  v.  Piatt,  99  U.  S.  676,  25  L.  ed. 
404;  Ounnison  County  v.  E,  H,  Rollins  d 
Sons,  173  U.  S.  264,  43  L.  ed.  694,  19  Sup. 
Ct.  Rep.  390. 

Mr,  Jol&n  F.  Dillon  argued  the  cause, 
and,  with  Messrs,  Harry  Hubbard,  John  M, 
Dillon,  and  CHarles  Price  filed  a  brief  for 
respondents : 

Ino  court  in  this  country  has  stated  in 
stronger  language  than  the  supreme  court 
of  North  Carolina  the  doctrine  of  the  nego- 
tiability of  municipal  bonds  and  of  estoppel 
by  recitals  in  such  bonds. 

Belo  V.  Forsythe  County,  76  N.  C.  489. 

Federal  courts  will  follow  the  decisions 
of  the  state  court  which  had  be«i  rendered 
at  the  time  the  bonds  were  issued. 

Wilkes  County  v.  Coler.  180  U.  S.  506, 
45  L.  ed.  642,  21  Sup.  Ct  Rep.  468;  FoUom 
V.  Township  Ninety-Siw,  169  U.  S.  616,  40  L. 
ed.  278,  16  Sup.  Ct.  Rep.  174;  Burgess  v. 
Seligman,  107  U.  S.  20,  27  L.  ed.  359,  2  Sup. 
Ct.  Rep.  10;  Pine  Orove  Twp,  v.  Taloott,  19 
Wall.  667,  22  L.  ed.  227. 

Decisions  in  a  state  court  rendered  after 
the  issuance  of  bonds  by  some  municipality 
in  such  state  are  not  binding  on  the  Federal 
courts. 

Venice  v.  Murdock,  92  U.  S.  494,  23  L.  ed. 
683;  Burgess  v,  Seligman,  107  U.  S.  20,  27 
L.  ed.  359,  2  Sup.  Ct.  Rep.  10;  Pine  Grove 
Twp.  V.  Talcott,  19  Wall.  666,  22  L.  ed.  227. 

The  words  "issued  by  authority  of  8§  1996, 
1997,"  c^c.  in  favor  of  bona  fide  purchasers 
for  value,  import  full  compliance  with  these 
sections  of  the  Code. 

Evansville  v.  Dennett,  161  U.  S.  434,  40 
L.  ed.  760,  16  Sup.  Ct.  Rep.  613;  Independ- 
ent School  Dist.  v:  Stone,   106  U.   S.    183, 

27  L.  ed.  90,  1  Sup.  Ct.  Rep.  84;  Waite  ▼. 
Banta  Cruz,  184  U.  S.  302,  46  L.  ed.  662, 
82  Sup.  Ct.-Rep.  327. 

It  is  immaterial  that  the  bonds  also  re- 
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cited  the  act  of  1887    (even  if  said  act  l» 
invalid). 

Wilkes  County  v.  Coler,  180  U.  a  506, 
46  L.  ed.  642,  21  Sup.  Ct.  Rep.  458;  Evans- 
ville V.  Dennett,  161  U.  S.  434,  40  L.  ed. 
760,  16  Sup.  Ct.  Rep.  613;  Anderson  County 
V.  Beal,  113  U.  S.  227,  28  L.  ed.  966,  5- 
Sup.  Ct.  Rep.  433. 

The   order   of  the   commissioners   recites- 
that  the  citizens  of  the  county  have  an  in- 
terest in  the  railroad,  and  this  is  conclusiT» 
of  the  fact,  whatever  these  words  of  the  Code- 
may  mean. 

Belo  V.  Forsythe  County,  76  N.  C.  489. 

The  express  recital  in  these  bonds  is  con- 
clusive in  favor  of  the  bona  fide  holder  of 
these  bonds,  that  all  those  conditions  ex- 
isted which  were  required  by  the  said  sec- 
tions of  the  Code  to  exist  precedent  to  tbm^ 
issue  of  the  bonds. 

Evansville  v.  Dennett,  161  U.  S.  434,  40 
L.  ed.  760,  16  Sup.  Ct.  Rep.  613. 

The  recital  of  the  act  of  March  3,  1887,. 
in  the  bonds  is  immaterial. 

Wilkes  County  v,  Coler,  180  U.  S.  606,  4S 
L.  ed.  642,  21  Sup.  Ct.  Rep.  468;  Anderson 
County  V.  Beal,  113  U.  S.  227,  28  L.  ed.  966,. 
6  Sup.  Ct.  Rep.  433;  Evansville  v.  Dennett, 
161  U.  S.  434,  40  L.  ed.  760,  16  Sup.  Ct. 
Rep.  613 ;  Knox  County  v.  Ninth  Nat,  Bank,. 
147  U.  S.  91,  37  L.  ed.  93,  13  Sup.  Ct  Rep. 
287 ;  Cairo  v.  Znne,  149  U.  8.  122,  37  L.  ed. 
673,  13  Sup.  Ct.  Rep.  803. 

Whether  or  not  the  railroad  had  been 
begun  before  April  10,  1869,  or  even  before 
the  adoption  of  the  Constitution,  was  a  fact 
m  pms  tx>  be  determined  by  the  county  com- 
missioners before  they  issued  the  bonds,  and 
not  a  matter  with  which  the  bona  fide  pur- 
chaser of  these  negotiable  municipal  bond* 
is  concerned. 

Know  County  v.  Ninth  Nat,  Bank,  147 
U.  Q.  91,  37  L.  ed.  93,  13  Sup.  Ct.  Rep.  267; 
Cairo  v.  Zane,  149  U.  S.  122,  37  L.  ed.  673,. 
13  Sup.  Ct.  Rep.  803;  Anderson  County  t. 
Beal,  113  U.  S.  227,  28  L.  ed.  066,  5  Sup. 
Ct.  Rop.  433;  Evansville  v.  Dennett,  161 
U.  S.  434,  40  L.  ed.  760,  16  Sup.  Ct  R&o. 
613;  Wilkes  County  v.  Coler,  180  U.  S.  606, 
46  L.  ed.  642,  21  Sup.  Ct  Rep.  468. 

Mr.  Justice  MoKennn,  after  statins  th» 
case  as  above,  delivered  the  opinion  of  the 
court: 

It  will  be  observed  that  the  bonds  recited 
that  they  were  "issued  by  authority  of  an  act 
of  the  general  assembly  of  North  Carolina, 
ratified  the  3d  day  of  March,  a.  d.  1887, 
entitled  'An  Act  to  Amend  the  Charter  of 
the  Yadkin  Railroad  Company,'  and  of  || 
1006,  1997,  1998,  and  1999  of  the  Code  of 
North  Carolina,  and  authorized  by  the  ma- 
jority vote  of  the  qualified  voters  of  Stanly 
county,  at  an  election  regularly  held  for  tliat 

?urpose,  on  the  16th  day  of  August,  a.  o. 
889,  duly  ordered  by  the  board  of  commis- 
sioners of  Stanly  county."  The  act  of 
March  3,  1887,  referred  to,  was  an  amend- 
ment of  the  act  by  which  the  Yadkin  Rail- 
road Company  was  incorporated  (1870-'71). 
and  was  declared  by  the  supreme  court  of 
the  state  not  *to  have  been  passed  in  accord-[44t 
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ance  with  the  constitutional  provision  re- 
quiring the  yeas  and  nays  to  be  entered  Upon 
tne  journals  of  each  house  of  the  general  as- 
sembly. Union  Bank  v.  Oxford,  119  N.  C. 
214,  34  L.  R.  A.  487,  25  S.  E.  966;  Stanly 
County  V.  Snugga,  121  N.  C.  394,  39  L.  R.  A. 
430,  2d  S.  E.  539.  The  ruling  was  decided 
to  be  binding  upon  this  court.  Wilkes 
County  V.  Coler,  180  U.  S.  606,  46  L.  ed.  642, 
21  Sup.  a.  Rep.  458,  190  U.  S.  107,  ante, 
971,  23  Sup.  Ct.  Rep.  738. 

The  same  objection  does  not  lie  to  the  sec- 
tions of  the  Oode  of  North  Carolina  recited 
in  the  bonds,  and  the  controversy  in  the 
pending  case  turns  upon  the  meaning  of 
those  sections  and  the  effect  of  the  recitals 
in  the  bonds. 

Section  1996  provides  as  follows:  "The 
boards  of  commissioners  of  the  several  coun- 
ties shall  have  power  to  subscribe  stock  to 
any  railroad  company  or  companies,  when 
necessary  to  aid  in  the  completion  of  any 
railroad  in  which  the  citizens  of  the  county 
may  have  an  interest."  This  section  and 
the  four  succeeding  sections  were  the  repro- 
ductions of  a  statute  passed  in  1868-69,  a 
few  days  more  than  a  year  after  the  Consti- 
tution of  1868,  and  were  passed  upon  and 
interpreted  by  the  supreme  court  of  North 
Carolina  in  Stanly  County  v.  Snugga,  121  N. 
C.  394,  39  L.  R.  A.  439,  28  S.  E.  639.  The 
court  said: 

"  It  is  most  reasonable  to  conclude  that  the 
policy  and  purpose  of  both  the  constitutional 
provision  and  the  statute  [Code  provisions] 
were  the  same,  the  only  difference  being  that, 
in  case  of  state  aid,  no  approval  by  vote  of 
the  people  was  required,  while  a  majority 
vote  of  the  people  was  required  in  cases  of 
county  aid.  The  object  of  the  statute  must 
have  been  to  provide,  by  a  cjeneral  act,  means 
by  which  the  counties,  without  special  legis- 
lation for  each  county  by  separate  bills, 
might  be  enabled  to  complete  unfinished  rail- 
roads in  which  the  counties  had  a  pecimiary 
interest.  At  the  time  of  the  enactment  of 
the  statute  of  1809-69,  and  a.1  ways  since  that 
time,  any  county  of  the  state,  duly  observ- 
ing the  limitations  of  {  7  of  article  7  of  the 
Constitution,  and  under  an  act  passed  ac- 
cording to  the  requirements  of  §  14,  art.  2, 
of  the  Constitution,  could  and  can  subscribe 
to  the  capital  stock  of  the  railroad  company, 
whether  unfinished  or  to  be  begun.  The  act 
of  1868-69,  however,  considering  the  condi- 
tion of  affairs  then  existing,  that  is,  that 
there  were  counties  which  had  a  pecuniary 
[443]  interest  in  railroads  *that  had  been  b^^un 
but  were  unfinished,  enabled  such  counties  to 
make  subscriptions  of  bonds  to  complete  such 
unfinished  roads  at  the  earliest  moment  and 
with  the  least  cost,  by  a  general  law  passed 
according  to  S  14,  art  2,  of  the  Constitution. 
This  reasoning  leads  us  to  the  still  further 
conclusion  that,  at  the  time  when  the  act  of 
1868-69  was  brought  forward  in  the  Code, 
I  1996,  and  the  four  succeeding  sections,  it 
could  have  had  reference  to  no  cases  except 
those  where  the  counties  had  a  pecuniary  in- 
terest in  unfinished  railroads  at  the  adoption 
of  the  Constitution  of  1868,  and  that,  there- 
fore, the  Code  sections  could  not  apply  to  the 
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present  case,  because  the  Yadkin  Railroad 
was  not  begun  to  be  constructed  until  about 
1889." 

It  will  be  observed,  therefore,  that  the  su- 
preme court  decides  that  the  interest  of  the 
county  must  have  been  pecuniary,  and  the 
railroad  nrust  have  been  begun  at  the  adop- 
tion of  the  Constitution  of  1868. 

To  this  case  the  respondents  oppose  the 
contentions  that  its  interpretation  of  the 
Constitution  and  Code  sections  is  (1)  incor- 
rect, and  this  involves  the  further  conten- 
tion that  we  may  exercise  an  independent 
judgment  of  them;  (2)  that  the  recitals  in 
the  bonds  were  assurances  to  bona  fide  pur- 
chasers that  the  conditions  expressed  had 
been  fulfilled.  In  other  words,  the  recital» 
were  assurances  that  the  county  had  a  pe- 
cuniary interest  (assuming  such  to  be  the  in- 
terest meant)  in  the  Ya&in  Railroad,  and 
that  the  road  had  been  begun  bofore*  the 
bonds  were  issued, — even  begim  before  the 
adoption  of  the  Constitution  of  1868.  As 
far  as  the  contention  includes  both  dates,  we 
may  immediately  dispose  of  it.  We  cannot 
assent  to  the  view  that  purchasers  of  the- 
bonds  could  have  assumed  that  the  railroad 
had  been  begun  before  the  adoption  of  the 
Constitution  of  1868.  The  adoption  of  the 
Constitution  antedated  the  charter  of  the 
company.  It  would  therefore  be  extreme  to 
hold  that  purchasers  of  the  bonds  could  have 
assumed  that  the  railroad  had  been  beeun 
before  it  was  authorized  to  be  built,  or  that 
a  different  act  of  incorporation  could  have 
been  assumed  from  that  which  the  bonds 
thei98elves  indicated.  Commercial  s^eurities 
must  necessarily  be  fortified  by  many  pre- 
sumptions, as  *we  shall  hereafter  have  occa-[444} 
sion  to  remark,  but  it  would  be  straining 
somewhat  to  hold  that  a  purchaser  of  bonds 
issued  for  a  subscription  to  the  capital  stock 
of  a  railroad  company  could  assume  that  the 
company  existed  prior  to  the  time  stated  in 
the  bonds  or  was  incorporated  by  a  different 
statute  than  that  mentioned.  Pretermitting 
consideration  of  the  other  conditions  for  a 
time,  we  are  brought  to  the  contention  of  the 
respondents,  that  we  are  not  constrained  to 
follow  the  opinion  of  the  supreme  court  of 
North  Carolina. 

The  general  rule  undoubtedly  is  that  we 
accept  the  interpretation  put  by  the  state 
couita  upon  the  state  constitutions  and  stat- 
utes. There  are  exceptions  to  the  rule,  and 
the  case  at  bar  presents  one  of  them.  The 
rule  and  its  exceptions  are  stated  in  Burgess 
V.  Seligman,  107  U.  S.  20,  27  L.  ed.  359,  2 
Sup.  Ct.  Rep.  10,  and  the  many  cases  by 
which  the  rule  was  sustained  are  collected 
in  a  note  on  page  thirty  of  the  opinion.  In 
that  case  a  statute  of  Missouri  provided  that 
the  stockholders  of  a  corporation  at  its  dis- 
solution* were  liable  for  its  debts.  It  also 
provided  that  no  person  holding  stock  as  ex- 
ecutor, etc.,  or  holding  stock  as  collateral  se- 
curity, should  be  personally  liable,  but.  the 
persons  who  pledged  the  stock  should  be  con- 
sidered as  holding  the  same,  and  be  liable. 
The  supreme  court  of  Missouri  held  that  the 
exemption  of  the  statute  did  not  extend  to 
persons  receiving  from  the  corporation  it- 
self stock  as  collateral  security.    This  court 
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decided  to  the  contrary,  and  held  that  it  was 
not  bound  to  follow  the  decision  of  the  su- 
preme court  of  the  state.  The  question  pre- 
sented was  regarded  as  one  of  commercial 
law  nnd  general  jurisprudence,  and  the  right 
to  exercise  our  own  judgment  was  asserted. 
It  was  said  that  state  decisions  were  to  be 
followed  when  they  had  become  a  rule  of 
proj)erty,  and  that  "this  is  specially  true 
with  re^^ard  to  the  law  of  real  estate  and  the 
construction  of  state  constitutions  and  stat- 
utes. Such  established  rules  are  always  re- 
garded by  the  Federal  courts,  no  less  than 
by  the  state  courts  themselves,  as  authorita- 
tive declarations  of  what  the  law  is.  But 
where  the  law  has  not  been  thus  settled  it  is 
the  right  and  duty  of  the  Federal  courts  to 
exercise  their  own  judgment,  as  they  also 
always  do  in  reference  to  the  doctrines  of 
(446]  commercial  law  and  general  *  jurisprudence. 
So,  when  contracts  and  transactions  have 
been  entered  into,  and  rights  have  accrued 
thereon  under  a  particular  state  of  the  de- 
cisions, or  when  there  has  been  no  decision  of 
the  state  tribunals,  the  Federal  courts  prop- 
erly claim  the  right  to  adopt  their  own  inter- 
pretation of  the  law  applicable  to  the  case, 
although  a  different  interpretation  may  be 
adopted  by  the  state  courts  after  such  rights 
have  accrued." 

Burgess  v.  Seligman  was  applied  in  Fol- 
3om  V.  Township  yinety-SiXy  159  U.  S.  611, 
40  L.  cd.  278,  16  Sup.  Ct  Rep.  174,  to  sus- 
tain the  validity  of  bonds  issued  by  the  de- 
fendant township  to  aid  in  the  construction 
of  a  railroad.  The  power  to  issue  them  de- 
pended upon  several  statutes  and  the  Consti- 
tution of  the  state.  After  the  bonds  were 
issued,  the  supreme  court  of  the  state  de- 
<!ided  that  the  statutes  authorizinp;  the  is- 
sue of  the  bonds  were  unconstitutional. 
There  had  been  no  decision  to  that  effect 
prior  to  the  issuing  of  the  bonds.  We  held 
that  the  decision  of  the  supreme  court  was 
not  binding,  and  construed  the  Constitution 
and  statutes  for  ourselves,  and  sustained  the 
bonds. 

It  was,  however,  said  in  Burgess  v.  Sclig- 
man  that,  even  in  cases  in  which  we  may  ex- 
ercise an  independent  judf^ent,  if  the  ques- 
tion seems  "balanced  with  doubt,"  we  will 
"lean  towards  an  agreement  of  views  with 
the  state  courts."  But  we  are  unable  to 
yield  that  deference  to  the  decision  in  Stanly 
County  V.  Snuggs,  notwithstanding  our  re- 
spect for  the  learned  tribunal  that  delivered 
it.  We  are  unable  to  construe  the  Code  sec- 
tions as  having  had  "reference  to  no  cases 
except  those  where  the  counties  had  on  in- 
terest in  unfinished  railroads  at  the  Adoption 
of  the  Constitution  of  ISOS."  The  prohibi- 
tion of  the  Constitution  was  directed  to  the 
state;  the  power  given  by  the  Code ;Bect ions 
was  directed  to  counties.  It  is  easy  to  con- 
ceive the  reasons  which  induced  the  different 
provisions.  The  state  might,  indeed,  not 
nave  desired  to  extend  its  general  aid  beyond 
what  had  been  done  or  commenced.  Local  in- 
terest might  be  different,  and  the  exact  ful- 
filment of  the  conditions  upon  which  aid 
could  be  granted  was  assured,  and  any  abuse 

Tiarded  against,  by  requiring  a  vote  of  the 
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people.  Besides,  there  is  no  reference  in  the 
Code  sections  to  the  Constitution  of  180C, 
or  any  reb*ospective  implications  in  them. 
The  language  is  that  *  which  would  natural -[4k4k6] 
ly  be  employed  to  express  a  present  and  con- 
tinuing power,  to  be  exercised  as  occasion 
should  arise.  And  the  contemporaneous  con- 
struction sustains  this  view.  There  was  a 
vote  of  the  people  of  the  county  authorizing 
the  subscription,  and  not  through  all  the 
publicity  and  discussion  of  the  canvass,  not 
in  the  proceedings  before  the  board  of  com- 
missioners when  the  subscription  was  made, 
was  there  an  intimation  expressed,  as  far  as 
the  record  shows,  that  the  power  by  the 
counties  of  the  state  was  limited  by  and  de- 
pended upon  what  existed  at  the  date  of  the 
Constitution  of  1868.  And  for  four  years 
a  tax  was  levied  and  interest  paid  on  the 
bonds. 

As  we  have  seen,  |  1996  confers  power  on 
the  boards  of  commissioners  of  counties  "to 
subscribe  stock  to  any  railroad  company  or 
companies,  when  necessary  to  aid  in  the  con%- 
pleiion  of  any  railroad  in  which  the  citizens 
of  the  county  may  have  an  interest,"  These 
conditions,  as  we  have  also  seen,  were  defined 
to  mean,  by  the  supreme  court  of  the  state, 
in  Stanly  County  v.  Snuggs,  an  interest  of 
the  county,  as  distinguished  from  the  inter- 
est of  its  citizens,  and  a  pecuniary  interest, 
as  distinguished  from  that  which  comes  from 
the  facilities  afforded  by  a  railroad ;  and  the 
completion  of  a  railroad  to  signify  one  be- 
gun, but  not  finished.  These  definitions  may 
be  disputed,  and  are  disputed. 

A  county  is,  in  many  ways,  a  distinct  legal 
entity  from  its  citizens,  but  it  is  created  tor 
their  benefit,  and  its  duties  and  powers  are 
conferred  to  be  exercised  for  their  welfare. 
This  is  true  even  of  its  ordinary  and  govern- 
mental functions ;  it  is  especially  true  of  the 
power  to  subscribe  to  the  stock  of  a  railroad 
company,  and,  in  conferring  such  power,  the 
preaommant  thought  would  be,  not  the  inter- 
ests of  the  county  as  such,  but  the  interest 
of  its  citizens  as  such.  And  the  language  of 
the  Code  of  North  Carolina  conforms  to  and 
exactly  expresses  the  thought, — accurately 
marks  a  distinction  between  the  county,  act- 
ing through  its  board  of  commissioners,  and 
the  citizens  of  the  county ;  and  provides  that 
the  interests  of  the  latter  shall  induce  the 
exercise  of  the  powers  and  duties  of  the 
former.  Such  interest  could  not  be  pe- 
cuniary,— could  only  be  that  which  comes 
from  the  possession  and  advanta^  of  rail- 
roads. And  *the  same  consideration  wotildf.4471 
seem  to  lead  to  a  different  definition  of  the 
word  "completion"  than  that  given  by  the 
supreme  court  of  North  Carolina.  Of  course, 
there  can  be  no  completion  of  a  thing  which 
has  not  been  begun,  but  it  does  not  follow 
that  the  legislature  intended  to  express  a 
distinction  between  railroads  which  could 
receive,  according  to  the  degree  of  their  con- 
struction. The  statute  regards  not  actual 
construction,  but  aid  to  construction.  Its 
purpose  is  the  production  of  a  result, — ^the 
building  of  railroads;  and  it  is  manifest  that 
aid  given  before  their  commencement  would 
be  aa  efilcient,  and  might  be  more  necessary, 
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tluin  that  given  after  their  oommencemcnt. 
It  is  not  easy  to  conceive  what  purpose 
Avon  Id  be  subserved  by  confining  the  aid  to 
roads  which  have  been  begun;  and  there 
would  be  certain  embarrassment  in  deciding 
the  dcCTee  to  which  construction  must  be  ad- 
vanced. However,  these  are  but  passing  ob 
nervations.  We  may  rest  the  validity  of  the 
bonds  on  the  ri^ht  of  a  bona  fide  holder, 
from  their  recitals,  to  assume  that  the  coun- 
ty liad  the  interest  claimed  and  that  the  rail- 
road had  been  begun  before  subscription  to 
its  stock  was  made.  It  makes  no  difference 
whether  the  existence  or  nonexistence  of 
those  conditions  could  have  been  ascertained 
by  inquiry.  Purchasers  were  not  expected  to 
be  at  or  near  the  sources  of  information.  The 
bonds  were  not  offered  in  Stanly  county  only, 
or  in  the  state  of  North  Carolina  only.  They 
were  expected  to  be  offered  in  the  financial 
markets  of  the  other  states  of  the  Union; 
«ven  offered  in  the  financial  markets  of  the 
world.  They  were  payable  to  bearer.  They 
were  expected  to  have,  and  their  value,  to  an 
extent,  depended  upon  their  having,  almost 
the  currency  and  sanction  of  money.  If  a 
buyer  of  bonds  is  chargeable  not  only  with 
want  of  power  to  issue  them  (a  considera- 
ble risk,  as  the  records  of  the  courts  show), 
but  also  with  the  performance  of  conditions 
in  pais,  their  value  would  be  much  dirain- 
.  ished.  And  what  good  would  such  a  holding 
subserve?  The  affairs  of  a  county* cs^n  only 
be  administered  by  its  officers,  and  to  tlieir 
attention  and  duty  its  interests  must  be  in- 
trusted. When  the  power  to  issue  bonds, 
therefore,  depends  upon  the  existence  of  con- 
ditions, the  local  officers  are  charged  with 
the  duty  and  the  responsibility  of  ascertain- 
[448]  ing  *them-;  and  the  presumption  that  the 
duty  was  exercised  should  and  does  accom- 
pany and  guarantee  the  bonds  in  every  finan- 
cial market.  And  this  court  has  so  decided.  In 
Evanaville  v.  Dennett,  161  U.  S.  434,  40  L. 
ed.  760,  16  Sup.    Ct.  Rep.    G13,  the   bonds 

Eassed  upon  recited  that  they  were  "issued 
y  the  city,  of  Evansville  in  payment  of  a 
subscription  to  the  Evansville,  Henderson,  k 
Nashville  Railroad  Company,  made  in  pursu- 
ance of  an  act  of  the  legislature  of  the  state 
of  Indiana,  and  ordinances  of  the  city  coun- 
cil of  said  city,  passed  in  pursuance  there- 
of." The  bonds  were  dated  May  1,  1868. 
Other  bonds  were  issue'd  December  1,  1870, 
in  payment  of  the  subscription  of  the  city  to 
the  stock  of  tlie  Evansville,  Carmi,  &  Pa- 
ducah  Railroad  Company.  The  recital  in 
the  latter  bonds  was  as  follows: 

"By  virtue  of  an  act  of  the  general  assem- 
bly of  the  state  of  Indiana,  entitled  'An  Act 
Oranting  to  the  Citizens  of  the  Town  of 
Evansville,  in  the  County  of  Vanderburg,  a 
City  Charter,'  approved  January  27,  1847, 
,  .  .  conferring  upon  the  city  council  of 
«aid  city  power  to  take  stock  in  any  com- 
pany authorized  for  the  purpose  of  making 
a  road  of  any  kind  leading  to  said  city;  and 
by  virtue  of  the  resolution  of  said  city  coun- 
cil of  said  city,  passed  October  4,  1809,  or- 
dering an  election  of  the  qualified  voters  of 
said  city  upon  the  question  of  subscribing 
$300,000  to  the  capital  stock  of  the  Evans- 
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ville,  Carmi,  &  Paducah  Railroad  Company, 
and  said  election,  held  on  the  13th  day  of 
November,  1868,  resulting  in  a  legal  major- 
ity in  favor  of  such  subscription,  and  by  vir- 
tue of  a  resolution  of  said  city  council, 
passed  May  23,  1870,  ordering  an  issue  of 
the  bonds  of  the  city  of  Evansville  (of  which 
this  is  a  part)  to  an  amount  not  to  exceed 
$300,000,  bearing  interest  at  the  rate  of  7 
per  cent  per  annum,  for  the  purpose  of  pay- 
ing the  subscription  as  authorized  above. 
[The  charter  of  Evansville  authorized  the 
city  to  take  stock  in  any  chartered  company 
for  making  roads  to  said  city.]  .  .  . 
Provided,  That  no  stock  shall  be  subscribed 
or  taken  by  the  common  council  in  any  such 
company  unless  it  be  on  the  petition  of  two 
thirds  of  the  residents  of  said  city,  who  are 
freeholders  of  the  city,  distinctly  *setting[449] 
forth  the  company  in  which  stock  is  to  be 
taken,  and  the  number  and  amount  of  shares 
to  be  subscribed." 

The  charter  of  Evansville  was  amended  in 
18G5,  but  the  amendment  was  declared  un- 
constitutional by  the  supreme  court  of  the 
state,  and  another  act  was  passed  in  1807. 
The  latter  act  authorized  a  subscription  to 
the  stock  of  the  railroad  company,  when  a 
majority  of  the  qualified  voters  of  the  city, 
who  were  also  taxpayers,  should  vote  there- 
for. The  ordinances  of  the  city  recited  that 
an  election  was  held,  but  did  not  recite  that 
a  petition  of  resident  freeholders  of  the  city 
was  presented  to  the  common  council  as  re- 
quired by  the  charter,  and  no  such  petition 
was  in  fact  presented.  The  case  came  to  this  • 
court  on  certificate,  and  the  following  ques- 
tions were  propounded:  Did  the  recital  in 
the  first  series  of  bonds  put  the  purchaser 
upon  inquiry  as  to  the  terms  of  ordinances 
under  which  the  bonds  -were  issued  T  Did  the 
recital  in  the  second  series  of  bonds,  those  is- 
sued to  the  Evansville,  Carmi,  &  Paducah 
Railroad  Company,  (1)  put  the  purchaser 
upon  inauiry  as  to  the  terms  of  the  resolu- 
tion unaer  which  they  were  purported  to 
have  been  issued?  (2)  estop  tne  city  from 
asserting  that  the  bonds  were  not  issued  for 
a  stock  subscription  upon  a  petition,  as  pre- 
scribed  by  the  charter?  (3)  ''Was  a  bona  fide 
purchaser  for  value  of  the  bonds  issued  to 
the  Evansville,  Carmi,  k  Paducah  Railroad 
Company  charged,  by  the  recitals  in  said 
bonds,  with  notice  that  they  were  issued  in 
pursuance  of  an  invalid  act,  and  in  pursu- 
ance of  an  election  under  it,  or  had  such-  a 
purchaser  a  right  to  assume,  from  the  re- 
cital, that  the  prerequisites  of  both  the  valid 
act  and  the  invalid  act  had  been  observed  by 
the  common  council  before  the  issuance  of 
such  bonds?" 

Sustaining  the  validity  of  the  first  series 
of  bonds,  the  court  said,  by  Mr.  Justice  Har- 
lan, it  could  not  be  doubted  that  the  city 
had  the  power  to  subscribe  to  the  stock,  upon 
the  performance  of  the  conditions  expressed 
in  the  questions  propounded,  and  further 
said  they  "were  only  conditions  which  the 
statute  required  to  be  performed  or  met  be* 
fore  the  power  given  was  exercised.  That 
there  was  legislative  authority  to  subscribe 
to  the  stock  of  these  companies  cannot  be 
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[450]  questioned,  although  *the  statute  declared 
that  the  power  should  not  be  exercised  ex- 
cept under  the  circumstances  stated  in  the 
statute." 

And  of  the  effect  of  the  recital  that  the 
subscription  was  "made  in  pursuance  of  an 
act  of  the  legislature  thereof/'  it  was  ob- 
served: "This  imports  not  only  compliance 
with  the  act  of  the  legislature,  but  that  the 
ordinances  of  the  city  council  were  in  con- 
formity with  the  statute.  It  is  as  if  the  city 
had  declared,  in  terms,  that  all  had  been 
done  that  was  required  to  be  done  in  order 
thot  the  power  given  might  be  exercised." 

Passing  on  the  second  series  of  bonds,  and 
expressing  the  principle  applicable,  Inde- 
pendent School  Dist,  V.  Stone,  106  U.  S.  183, 
27  L.  ed.  90,  1  Sup.  Ct.  Rep.  84,  was  quoted 
from  as  follows:  "Numerous  cases  have 
been  determined  in  this  court,  in  which  we 
have  said  that  where  a  statute  confers  power 
upon  a  municipal  corporation,  upon  the  per- 
formance of  certain  precedent  conditions,  to 
execute  bonds  in  aid  of  the  construction  of  a 
railroad,  or  for  other  like  purposes,  and  im.- 
poses  upon  certain  officers— invested  with 
authority  to  determine  whether  such  condi- 
tions have  been  performed — ^the  responsibil- 
ity of  issuing  them  when  such  conditions 
have  been  complied  with,  recitals,  by  such 
officers,  that  the  bonds  have  been  issued  *in 
pursuance  of,'  or  'in  conformity  with,'  or 
T)y  virtue  of,'  or  'bv  authority  of  the  stat- 
ute, have  been  held  in  favor  of  bona  fide  pur- 
chasers for  value  to  import  full  compliance 
with  the  statute,  and  to  preclude  inquiry  as 
to  whether  the  precedent  conditions  had  been 
performed  before  the  bonds  were  issued.  Co- 
loma  V.  Eavea,  92  U.  S.  484,  23  L.  ed.  679; 
Douglas  County  v.  Bolles,  94  U.  S.  104,  24  L. 
ed.  46 ;  Mercer  County  v.  Hacket,  1  Wall.  83, 
17  L.  ed.  548;  Anderson  County  v.  Beal,  113 
U.  8.  227,  238,  239,  28  L.  ed.  966,  970,  and 
authorities  there  cited  Cairo  v.  Zane,  149 
U.  S.  122,  37  L.  ed.  673,  13  Sup.  Ct.  Rep. 
803." 

And  again:  "As,  therefore,  the  recitals 
in  the  bonds  import  compliance  with  the 
city's  charter,  purchasers  for  value  having 
no  notice  of  the  nonperformance  of  the  con- 
ditions precedent  were  not  bound  to  go  be- 
hind the  statute  conferrins  the  power  U>  sub- 
scril)e,  and  to  ascertain,  by  an  examination 
of  the  ordinances  and  records  of  the  city 
council,  whether  those  conditions  had,  in 
fact,  been  performed.  With  such  recitals  be- 
(461]  fore  *them,  they  had  the  right  to  assume 
tliat  the  circumstances  existed  which  author- 
ized the  city  to  exercise  the  authority  given 
by  the  legislature." 

In  Ounnison  County  v.  E,  H,  Rollins  d 
Sons  [173  U.  S.  256,  43  L.  ed.  689,  19  Sup. 
Ct.  Rep.  390],  the  bonds  passed  on  recited 
that  all  the  requirements  of  law  had  been 
fully  complied  with  by  the  proper  officers  in 
the  issuing  of  the  bonds.  It  was  held  that 
the  county  was  estopped  from  asserting, 
against  a  bona  fide  holder  for  value,  that  the 
bonds  so  issued  created  an  indebtedness  in 
excess  of  the  limit  prescribed  by  the  Consti- 
tution of  Colorado.  See  also  Waite  v.  San- 
ta Cruz,  184  U.  S.  302,  46  L.  ed.  552,  22  Sup. 
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Ct  Rep.  327,  where  effect  of  recitals  in  bonds 
was  thoroughly  considered,  and  the  doctrine 
of  prior  cases  repeated  and  affirmed. 

The  application  of  these  cases  to  that  at 
bar  is  denied  by  petitioners.  The  argument 
is  (to  quote  counsel) :  . 

"The  preliminary  question,  whether  the 
railroad  was  incomplete  or  the  county  had 
an  interest,  was  not  one  as  to  which  the  com- 
missioners had  peculiar  knowledge,  qualify- 
ing them  to  answer.  They  had  such  knowl- 
edge as  the  whole  public  could  obtain, — 
nothing  more.  It  was  incumbent  on  the  re- 
spondents to  inquire  about  the  fact,  because 
the  inoompleteness  or  completeness  or  the 
interest  of  the  county  was  a  test  of  the  ex- 
istence of  the  power  of  the  board,  not  a  con- 
dition precedent  to  the  exercise  of  a  power 
granted." 

It  is  also  said  that  counties  having  an  in- 
terest were  constituted  a  class,  and  only' 
members  of  the  class  could  have  exercised 
the  power  conferred  by  the  Code  sections. 
We  think  the  distinctions  made  are  not  sub- 
stantial. No  matter  how  you  may  designate 
the  interest  of  the  county  or  the  condition 
of  the  railroad,  they  were  facts  which  bore 
the  same  relation  to  the  power  of  the  board 
of  commissioners  of  Stanly  county  as  the 
facts  in  the  cited  cases  bore  to  the  power  of 
the  officers,  the  exercise  of  which  was  sus- 
tained. It  is  indifferent  whether  you  call 
the  facts  which  were  to  be  ascertained  tests 
of  power  or  conditions  precedent  or  marks  of 
a  class.  They  were  something  which  were 
to  exist  prior  to  the  exercise  of  the  power, 
and  the  existence  of  which  the  law  imiK>sed 
on  the  board  of  commissioners  the  duty  to 
ascertain. 

Decree  affirmed. 


♦ANNIE  R.  KEAN  et  al,  Plffs.  in  Err.,    [46S] 

V. 

CALUMET  CANAL  k    IMPROVEMENT 

COMPANY. 

(See  8.  C.  Beporter*s  ed.  452-507.) 

Puhlie  lands  —  fractional  sections  on  non^ 
navigable  waters  —  effect  of  resurvey. 

1.  liStters  patent  fropi  the  United  States  to 
the  state  of  Indiana,  purporting  to  be  in  pnr- 
snance  of  the  swamp  land  act  of  September 
28,  1850.  chap.  84  (9  Stat,  at  L.  520),  which 
refer  to>  the  official  plat  of  survey  and  descrlbe 
the  land  as  "the  whole  of  fractional  sections** 
therein  ennmerated.  convey  to  the  extent  of 
full  subdivisions  the  land  nnder  non-navigable 
water  on  which  such  fractional  sections  bor- 
der, as  appeara  from  the  meander  line  shown 
on  sach  plat,  beyond  which  the  survey  dM 
not  extend. 

2.  The  title  to  lands  embraced  within  patent* 
from  the  United  States  In  ptirsaance  of  the 
swamp  land  act  of  September  28,  1860,  chap. 
84  (9  Stat,  at  L.  520).  cannot  be  affected  by 
a  rcsnrvey  of  the  land  covered  by  water  at 


NoTB. — As  to  the  effect  of  bounding  •  ffranf 
on  river  or  tide  water — see  note  to  Hanlon  v. 
Uobson   rColo.)  42  L.  R.  A.  602. 

On  title  to  land  under  water — see  note  t» 
Goff  V.  Cougle  (Mich.)  42  L.  B.  A.  161. 
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the  time  of  the  original  sunrey,  and  patents 
granted,  pnrsaant  to  such  resuryey,  for  tract! 
below  the  original  water  line. 

[No.  8.], 

Argued  October  2S,  1901.  Ordered  for  re- 
arffument  December  22,  1902.  Reargtted 
January  9,  12,  1903.  Decided  May  4, 
1903. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Indiana  to  review  a  judgment 
which  affirmed  a  judgment  of  the  trial  court 
in  favor  of  plaintiff  in  a  suit  to  quiet  title. 
Affirmed. 

See  same  case  below,  150  Ind.  609,  50  N. 
E.  85. 

The  facts  are  stated  in  the  opinion. 

Mr,  'Williaat  P.  Fennell  argued  the 
cause  and  filed  a  brief  for  plaintiffs  in 
error: 

A  survey  made' by  proper  officers  of  the 
United  States  and  confirmed  by  the  Land 
Department  cannot  be  shown  to  be  inaccu- 
rate by  collateral  attack  in  the  courts. 

Muaaell  v.  Maa>weU  Land  Orant  Co,  158 
U.  S.  253,  39  L.  ed.  971,  15  Sup,  Ct  Rep. 
827. 

The  fact  that  the  survey  under  which  the 
patents  issued  was  contested  at  every  step 
by  the  interested  parties  and  was  finally  de- 
cided after  six  months*  consideration  by  the 
Secretary  of  the  Interior  affirming  the  deci- 
sion of  the  Land  Office  affords  strong  evi- 
dence of  its  correctness  and  honesty. 

United  States  v.  San  Jacinto  Tin  Co.  125 
U.  S.  273,  31  L.  ed.  747,  8  Sup.  Ct.  Rep.  850. 

This  case  is  identical  in  law  and  in  fact 
with  Hardin  v.  Jordan,  140  U.  S.  379,  35 
L.  ed.  432,  11  Sup.  Ct.  Rep.  808,  838,  only 
the  rule  of  property  is  different  in  Indiana 
from  what  this  court  assumed  to  be  the  law 
in  Illinois. 

State  V.  Portemouth  Sav.  Bank,  106  Ind. 
459,  7  N.  E.  379. 

By  reference,  the  plat  became  a  part  ol 
the  patent  as  much  so  as  if  it  had  been 
copi^  therein. 

Piper  V.  Connelly,  108  111.  646;  Louisville 
d  y.  R.  Co.  V.  Koelle,  104  111.  456. 

When  lands  are  purchased  and  conveyed 
in  accordance  with  a  plat,  the  purchaser 
will  be  restricted  to  the  boundaries  as  shown 
by  the  plat. 

MeCormick  v.  Huse,  78  111.  363;  McClin- 
tock  V.  Rogers,  11  111.  279. 

As  to  mere  intruders,  the  patents  issued 
under  the  new  survey  are  conclusive  that 
the  lands  were  of  the  character  which  by  the 
patents  they  were  represented  to  be. 

Wright  v.  Rosebernj,  121  U.  S.  488,  30 
L.  ed.  1039,  7  Sup.  Ct.  Rep.  986;  Ehrhardt 
v.  Hogaboom,  115  U.  S.  67,  29  L.  ed.  346, 
6  Sup.  Ct  Rep.  1157. 

It  IS  the  duty  of  the  Land  Department  to 
determine  whether  land  patented  to  a  set- 
tler is  of  the  class  subject  to  settlement 
under  the  pre-emption  laws,  and  its  judg- 
ment as  to  this  fact  is  not  open  to  contesta- 
tion in  an  action  at  law. 

Ehrhardt  v.  Hogaboom,  115  U.  S.  67,  29 
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L.  ed.  346,  5  Sup.  Ct.  Rep.  1157;  lotoa  RaiV- 
road  Land  Co,  v.  Antoine,  52  Iowa,  429,  S 
N.  W.  468. 

Riparian  rights  have  nothing  to  do  with* 
the  title  to  land  under  the  water. 

Diedrich  v.  Northwestern  Union  R.  Co* 
42  Wis.  262,  24  Am.  Rep.  399. 

Deeds  of  the  border  lands  did  not  eonve; 
the  bed  of  the  lake. 

State  V.  Portsmouth  Sav.  Bank,  106  Indl 
459,  7  N.  E.  379;  Indiana  v.  Milk,  11  Biss. 
197,  11  Fed.  389;  Boorman  v.  Sunnuchs,  42: 
Wis.  233;  State  v.  Oilmanton,  9  N.  H.  461  ^ 
Seaman  v.  Smith,  24  111.  521;  Fletcher  v.. 
Phelps,  28  Vt.  257;  Mansur  v.  Blake,  62  Me^ 
ZS;  .Wheeler  v.  Spinola,  54  N.  Y.  377; 
Angell,  Watercourses,  §  41;  Paine  v.  Woods^, 
108  Mass.  160;  Diedrich  v.  Tforthwesierm 
Union  R.  Co.  42  Wis.  ^48,  24  Am.  Rep.  399^ 

The  action  of  the  Land  Department  im 
issuing  a  patent  is  conclusive  in  all  courts^ 
and  in  all  proceedings  where  by  the  rule» 
of  law  the  legal  title  must  prevail. 

Johnson  v.  Towsley,   13  Wall.  83,  21   L^ 
ed.   485;   Warren  v.   Van  Brunt,   19  Wall. 
653,  22  L.  ed.  219;   Shepley  v.  Cowan,  91>' 
U.  S.  340,  23  L.  ed.  428 ;  Moore  v.  Robbins^ 
96  U.   S.   530,  24  L.   ed.  848;    Marquez  v. 
Frisbie,  101  U.  S.  473,  25  L.  ed.  800;  Vanc^ 
V.  Burbank,  101  U.  S.  519,  25  L.  ed.  931; 
United  States  v.  Schurz,  102  U.  S.  401,  2(^ 
L.  ed.  173;  St,  Louis  Smelting  d  Ref.  Co. 
V.  Kemp,  104  U.  S.  646,  26  L.  ed.  879;  Steef 
V.    St.    Louis    Smelting    d    Ref.   Co,    10(^ 
U.    S.    447,    27    L.    ed.    226,    1    Sup.   Ct. 
Rep.  389;  Quinby  v.  Conlan,  104  U.  S.  421,. 
26  L.  ed.  800;  Baldioin  v.  Stark,  107  U.  S. 
465,  27  L.  ed.   .526,  2  Sup.  Ct.  Rep.  473; 
Powell  V.  Lammers,  10  Sawy.  246,  21  Fedt 
200;  Wight  v.  Dubois,  21  Fed.  693;  Cragin. 
V.  Powell,  128  U.  S.  693,  32  L.  ed.  566,  9» 
Sup.  Ct.  Rep.  203;   Oazzam  v.  Phillips,  20 
How.  374,  15  L.  ed.  958. 

Land  cannot  pass  as  appurtenant  to  land. 

Child  V.  Starr,  4  Hill,  369;  Webber  v. 
Eastern  R.  Co.  2  Met.  147 ;  Parker  v.  Fram* 
ingham,  8  Met.  260;  Harris  v.  Elliott,  10 
Pet.  25,  9  L.  ed,  333 ;  Jackson  ex  dem,  Tates^ 
V.  Hathaway,  15  Johns.  447,  8  Am.  Dec.  263^ 

Mr,  Silas  H.  Stra^vn  for  defendant  irv 
error  on  original  argument.  Messrs,  Jarne^ 
F,  Meagher,  Frederick  S,  Winston,  and  G,  E^. 
Hamilton  were  with  him  on  the  brief: 

Hardin  v.  Jordan,  140  U.  S.  371,  35  L.  ed: 
428,  11  Sup.  Ct.  Rep.  808,  838,  and  Mitchell' 
V.  Smale,  140  U.  S.  406,  35  L.  ed.  442,  11. 
Sup.  Ct.  Rep.  819,  840,  control  this  case. 

It  is  the  settled  law  in  the  state  of  Indi- 
ana that  where  an  inland  non-navigable  lake 
covers  a  portion  of  a  section  of  land  and  the 
government  survey  designates  the  dry  land^ 
in  such  subdivision  as  a  fractional  subdi- 
vision or  lot,  the  purchaser  from  the  govern- 
ment of  such  lots  acquires  title  to  all  that: 
portion  of  the  bed  of  the  lake  included  ia> 
the  whole  subdivision. 

Stoner  v.  Rice,  121  Ind.  51,  6  L.  R.  A.  387^ 
22  N.  E.  968;  Brophy  v.  Richeson,  137  Ind. 
114,  36  N.  E.  424;  Tolleston  Club  v.  State, 
141  Ind.  197,  38  N.  E>  214,  40  N.  E.  690; 
Tolleston  Club  v.  Clough,  146  Ind.  93,  45 
N.  E.  647;  Mason  v.  Calumet  Canal  d  Im- 
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prov.  Co,  150  Tnd.  699,  50  N.  E.  85;  Kean 
.V.  Rohy,  145  Ind.  221,  42  N.  E.  1011;  Kir- 
wan  V.  Murphy,  28  C.  C.  A.  348,  49  U.  S. 
App.  658,  83  Fed.  275;  Forsyth  y.  8male,  7 
Bias.  201,  Fed.  CaB.  No.  4,950. 

When  a  patent  has  been  awarded,  deliv- 
ered, and  accepted  Uienceforth  all  right  to 
oontrol  the  title  or  to  decide  the  right  to 
the  title  has  passed  from  the  Land  Office. 
Not  only  has  it  passed  from  the  Land  Office, 
but  it  has  passed  from  the  Executive  De- 
partment of  the  government. 

Moore  v.  Rohbina,  96  U.  S.  530,  24  L.  ed. 
848;  Hardin  v.  Jordan,  140  U.  S.  371,  35 
L.  ed.  428,  11  Sup.  Ct  Rep.  808,  838;  Mitch- 
ell v.  Smale,  140  U.  S.  406,  35  L.  ed.  442, 
11  Sup.  Ct  Rep.  819.  840;  Davis  v.  Weih- 
hold,  139  U.  S.  507,  35  L.  ed.  238,  11  Sup. 
Ct  Rep.  628. 

This  court  has  repeatedly  decided  that  if 
lajids  patented  or  attempted  to  be  patented 
were  not  at  the  time  public  property,  having 
been  previously  disposed  of,  the  Department 
had  no  jurisdiction  to  transfer  the  lands, 
and  their  attempted  conveyance  by  patent 
is  inoperative  and  void. 

8t.  Louis  Smelting  d  Ref.  Co,  v.  Kemp, 
104  U.  S.  640,  26  L.  ed.  876;  WHght  v. 
Roseberry,  121  U.  S.  488,  30  L.  ed.  1039,  7 
Sup.  Ct.  Rep.  985;  Francoeur  v.  Newhouse, 
40  Fed.  618;  Doolan  v.  Carr,  125  U.  S.  618, 
31  L.  ed.  844,  8  Sup.  Ct.  Rep.  1228. 

Mr,  Frederick  S.  ^Vinaton  for  defend- 
ant in  error  on  reargument.  Mr,  Silas  H. 
Straum  was  with  him  on  the  brief: 

The  supreme  court  of  Indiana,  having  held 
that  all  of  the  land  involved  in  this  suit 
was  in  fact  included  in  the  survey  of  1834t- 
35,  this  court  will  not  disturb  that  finding 
of  fact. 

;  Gardner  v.  Bonestell,  180  U.  S.  362,  45 
^.  cd.  574.  21  Sup.  Ct.  Rep.  399;  Egan  v. 
Hart,  105  U.  S.  188,  41  L.  ed.  680,  17  Sup. 
€t.  Rep.  300;  Dower  v.  Richards,  151  U.  S. 
<58,  38  L.  ed.  305,  14  Sup.  Ct.  Rep.  452; 
Eedrick  v.  Atchison,  T.  d  S.  F,  R.  Co.  167 
tJ.  S.  673,  42  L.  ed.  320,  17  Sup.  Ct.  Rep. 
"922;  Republican  River  Bridge  Co.  v.  Kan- 
fas  P.  R.  Co.  92  U.  S.  315,  23  L.  ed.  515. 

All  of  the  land  in  question  having  been  in- 
<^lud&d  in  the  survey  of  1834-35,  the  United 
States  having  conveyed  it  all  under  that 
survey  to  the  state  of  Indiana  in  1853,  and 
defendant  in  error  holding  under  mesne  con- 
veyances from  the  state,  by  the  same  de- 
scription, the  survey  of  1876  was  void,  and 
plain tifTs  in  error  acquired  no  rights  there- 
under. 

Mason  v.  Calumet  Canal  d  Improv.  Co, 
150  Ind.  699,  50  N.  E.  85;  Kean  v.  Roby, 
145  Ind.  221,  42  N.  E.  1011;  TolUston  Club 
V.  Fitate,  141  Ind.  197,  38  N.  E.  214,  40  N.  K 
690;  Hardin  v.  Jordan,  140  U.  S.  371.  35 
L.  ed.  428,  11  Sup.  Ct.  Rep.  808,  838;  Mitch- 
ell V.  Smale,  140  U.  S.  406,  35  L.  ed.  442, 
11  Sup.  Ct  Rep.  819,  840;  Moore  v.  Rob- 
bins,  96  U.  S.  530,  24  L.  ed.  848;  St,  Louis 
^melting  d  Ref,  Co,  v.  Kemp,  104  U.  S.  640, 
26  L.  ed.  876;  Wright  v.  Roseberry,  121 
U.  S.  488,  30  L.  ed.  1039,  7  Sup.  Ct.  Rep. 
D85;  Doolan  v.  Carr,  125  U.  S.  618,  31  L.  ed. 
844,  8  Sup.  Ct.  Rep.  1228. 

a  136 


The  riffhta  of  the  owners  of  land  bordering 
on  inland,  non-navigable  lakes  are  settled  bj 
the  law  of  the  state  wherein  the  land  lies. 

Hardin  v.  Jordan,  140  U.  S.  380,  35  L.  ed. 
433,  11  Sup.  CL  Rep.  808,  838;  Lowndes  t. 
Huntington,  153  *U.  S.  1,  38  L.  ed.  615,  14 
Sup.  Ct  Rep.  758;  Grand  Rapids  d  I.  IL 
Co.  V.  Butler,  159  U.  S.  87,  40  L.  ed.  86, 
15  Sup.  Ct  Rep.  991;  St.  Anthony  FalU 
Water  Power  Co.  v.  St.  Paul  Water  Comr%, 
168  U.  S.  349,  42  L.  ed.  497,  18  Sup.  Ct. 
Rep.  157. 

The  owner  of  lands  bordering  on  non- 
navigable  inland  lakes,  when  the  subdivi- 
sions of  the  land  are  surveyed  by  running 
a  meander  line  between  the  dry  land  and  the 
water  to  ascertain  the  number  of  acres  ot 
dry  land,  and  designating  such  subdivisiin 
as  a  fractional  quarter  or  a  lot,  giving  the 
number  of  acres  of  dry  land,  takes  the  title 
to  all  the  land  contained  within  the  sub- 
division. 

Ross  V.  Faust,  54  Ind.  471,  23  Am.  Repc 
655;  Ridgxcay  v.  Ludlow,  58  Ind.  248*;  Ed- 
wards V.  Ogle,  76  Ind.  302;  Kean  v.  Rohy, 
145  Ind.  221,  42  N.  E.  1011;  Tolleston  Club 
V.  State,  141  Ind.  197,  38  N.  E.  214,  40  N.  E. 
690;  Indiana  v.  Milk,  11  Biss.  197,  11  Fed. 
389;  Stoner  v.  Rice,  121  Ind.  51,  6  L.  R.  A. 
387,  22  N.  E.  968;  Brophy  v.  Richeson,  137 
Ind.  114,  36  N.  E.  424;  Tolleston  Club  t. 
Clough,  146  Ind.  93,  43  N.  E.  647. 

If  there  be  any  inconsistency  in  the  sev- 
eral opinions  of  a  state  court,  the  general 
rule  is  that  this  court  will  follow  the  latest 
settled  adjudications  in  preference  to  the 
earlier  ones. 

Wade  V.  Travis  County,  174  U.  S.  499.  4S 
L.  ed.  1061,  19  Sup.  Ct.  Rep.  715;  Leffing- 
well  V.  Warren,  2  Black,  599,  17  L.  ed.  261 ; 
Fairfield  v.  Gallatin  County,  100  U.  S.  47, 
25  L.  ed.  544. 

If  the  common  law  of  Indiana  were  as 
found  by  this  court,  in  Hardin  v.  Jordan, 
to  be  the  common  law  of  Illinois,  then  the 
defendant  in  error,  as  a  riparian  owner  of 
bordering  lands,  owns  to  the  center  of  the 
lakes,  and,  consequently,  all  of  the  land  in 
controversy. 

Forsyth  v.  Smale,  7  Biss.  201,  Fed.  Cas. 
No.  4,950;  Fuller  v.  Shedd,  161  111.  462,  33 
L.  R.  A.  146,  44  N.  E.  286;  Hardin  v.  Jor- 
dan,  140  U.  S.  381,  35  L.  ed.  433,  11  Sup.  Ct. 
Rep.  808,  838. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  proceeding  to  quiet  titles 
brought  by  the  Calumet  Canal  &  Improve- 
ment Company  in  a  court  of  the  state  of 
Indiana.  The  company  got  judgment,  which 
was  affirmed  by  tne  supreme  coiurt  of  the 
state  (150  Ind.  699,  50  N.  E.  86),  and  the 
case  is  brought  here  by  writ  of  error.  The 
land  in  question  is  land  bordering  on  and  ex- 
tending under  certain  non-navigable  water 
up  to  the  state  line,  the  Illinois  side  of 
which  was  the  subject  of  the  decisions  in 
Hardin  v.  Jordan,  140  U.  S.  371.  35  L.  ed. 
428,  11  Sup.  Ct.  Rep.  808,  838,  and  MiteheU 
V.  Smale,  140  U.  S.  406,  35  L.  ed.  442,  11 
Sup.  Ct.  Rep.  819,  840.    But  the  facts  ia 
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this  case  are  some>vhat  different.  The  Cal- 
umet company  claims  title  through  mesne 
conveyances  from  the  state  of  Indiana. 
The  state  of  Indiana  got  its  title  under  the 
swarap-land  act,  September  28, 1850,  chap.  84 
( 0  Stat,  at  L.  520,  Rev.  Stat.  §§  2479  ei  aeq,, 
U.  S.  Comp.  Slat.  1901,  p.  1586),  and  pat- 
[459]ents  *of  the  United  States,  dated  1853,  pur- 
porting to  be  in  pursuance  of  that  act,  and 
r^erring  to  the  officialplat  of  survey,  which 
was  made  in  1834.  The  patent'  set  forth 
describes  "the  yvhole  of  fractional  sections" 
enumerated  and  bordering  on  the  water,  in 
which  sections  lies  the  disputed  land.  The 
state  afterwards  conveyed  dj  the  same  de- 
scription. It  is  not  denied  that  the  com- 
pany got  the  land  above  the  water  line,  as 
shown  in  the  plat  referred  to,  but  it  is  de- 
nied that  it  got  more.  The  water  has  been 
receding  and  drying  up,  so  that  the  ques- 
tion is  important.  The  defendants  set  up 
a  later  survey  in  1876  of  the  land  which 
was  covered  by  water  in  1834,  and  is  cov- 
ered, to  a  less  extent,  still,  and  patents 
from  the  United  Sti^tes  in  pursuance  of  the 
same,  for  tracts  below  the  original  water 
line.  They  deny  that  the  state  ever  owned 
this  land,  or,  if  it  did,  that  it  conveyed  it, 
and  they  allege  the  later  survey  to  be  con- 
clusive. 

On  general  principles  of  conveyancing, 
the  state  would  have  acquired  the  land  in 
controversy  here  by  a  conveyance  from  the 
United  States  describing  the  upland  accord- 
ing to  the  survey,  because  the  local  law  of 
Indiana,  and  the  common  law  as  understood 
by  this  court,  are  the  same,  so  far  as  this 
case  is  concerned.  Stoner  v.  Rice,  121  Ind. 
61,  0  r^  R.  A.  387,  22  N.  E.  068 :  Hardin  v. 
Jordan,  140  U.  S.  371,  36  L.  ed.  428,  11  Sup. 
Gt.  Rep.  808,  838.  The ,  case  is  stronger  if 
the  land  passed  under  the  swamp  land  act, 
as  has  been  held  by  the  state  court  with  re- 
gard to  this  and  similar  patents.  Mason 
V.  Calumet  Canal  d  Improv.  Co,  160  Ind. 
690,  60  K.  £.  85;  Kean  v.  Rohy,  145  Ind. 
221,  42  N.  E.  1011;  Tolleaton  Club  v. 
Clough,  146  Ind.  93,  43  N.  E.  647;  Tollea- 
ton Club  v.  State,  141  Ind.  197,  38  N.  E. 
214.  See  Mitchell  v.  Smale,  140  U.  S.  406, 
414,  35  L.  ed.  442,  446,  11  Sup.  Ct.  Rep. 
819,  840. 

The  making  of  a  meander  line  has  no 
certain  significance.  Frcnch-Olenn  Live 
Stock  Co.  V.  Springer,  185  U.  S.  47,  62,  46 
L.  ed.  800,  802,  22  Sup.  Ct.  Rep.  663.  It 
does  not  necessarily  import  that  the  tract 
on  the  other  side  of  it  is  not  surveyed,  or 
will  not  pass  by  a  conveyance  of  the  up- 
land shown  by  the  plat  to  border  on  the 
lake.  It  is  not  always  a  boundary.  St, 
Paul  d  P.  R,  Co,  v.  Schurmeir,  7  Wall. 
272,  19  L.  ed.  74;  Hardin  v.  Jordan,  140 
U.  S.  371,  380,  36  L.  ed.  428,  432,  11  Sup. 
Ct.  Rep.  808,  838;  Mitchell  v.  Smale,  140 
U.  S.  406,  414,  35  L.  ed.  442,  445,  11  Sup. 
Ct.  Rep.  819,  840;  Home  v.  Smith,  159  U. 
S.  40,  43,  40  L.  ed.  68,  69,  15  Sup.  Ct.  Rep. 
988;  Gravd  Rapids  cC-  /.  R,  Co.  v.  Butler, 
159  U.  S.  87,  93,  40  L.  ed.  85,  87,  15  Sup. 
Ct.  Rep.  991.  In  this  case  its  immediate 
import  was  only  to  indicate  the  contour  of 
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the  lake.  It  would  *seem,  to  be  sure,  that[460§ 
the  settled  understanding  of  the  Land  De- 
partment has  been  that  in  cases  like  the 
present  the  meander  line  marked  the  limit 
of  the  grant.  But  probably  the  cases  are 
comparatively  rare  in  which  that  under^ 
standing  was  acted  on  by  an  attempt  subse-' 
quently  to  convey  the  land  under  water  on 
the  further  side  of  the  line  at  dates  before 
the  transactions  with  which  we  have  ta 
deal.  The  title  to  such  land  was  not  con- 
sidered of  much  importance  in  the  early 
days,  or  worth  the  trouble  of  an  independ-' 
ent  survey.  See  Netcaon  v.  Pryor,  7  wheat. 
7,  11,  5  L.  ed.  382,  383.  The  United  States 
was  more  anxious  for  settler^  than  for  rev- 
enue from  that  source.  It  is  not  necessaiy 
to  consider  how  we  should  decide  the  case 
with  our  present  light  if  the  question  were 
a  new  one.  It  is  not  new.  For  twelve 
years  the  decisions  in  Hardin  v.  Jordan  and 
Mitchell  V.  Smale  have  stood  as  authorita-^ 
tive  declarations  of  the  law.  Probably  in 
most  cases  the  statute  of  limitations  has 
cured  the  defects  of  title  which  those  cusc» 
may  have  shown.  Meantime  many  tit1e» 
must  have  passed  on  the  faith  of  those  de^ 
cisions.  The  United  States  can  meet  theii» 
by  the  form  of  its  conveyances.  It  seem» 
to  us  that  it  would  be  likely  to  do  more 
harm  than  good  to  allow  them  to  be  called 
in  question  now. 

It  is  said  that  the  land  under  water  wae 
not  embraced  in  the  survey  of  1834.  It 
would  seem  from  the  plat  and  the  field  notc» 
that  the  sections  and  dividing  lines  were 
clearly  marked  off  and  posts  set.  The  case 
is  similar  to  Kean  v.  Koby,  146  Ind.  221,. 
42  N.  E.  1011,  where  the  survey  was  pro- 
nounced sufficient.  No  difficulty  was  feltv 
on  the  ground  that  the  survey  did  not  cover 
the  submerged  land  in  Hardin  v.  Jordan^. 
140  U.  S.  371,  35  L.  ed.  428,  11  Sup.  Ct. 
Rep.  808,  838.  But  furthermore,  the  land 
was  selected  as  "swamp  and  overflowed 
lands"  by  the  state.  It  not  appearing  oth- 
erwise, the  selection  must  be  presumed  to 
have  included  the  land  overflowed,  and  if> 
so  it  was  confirmed  to  the  state  by  the  act 
of  March  3,  1867,  chap.  117  (11  Stat,  at  L. 
251,  Rev.  Stat.  §  2484,  U.  S.  Comp.  Stat. 
1901,  p.  1588).  The  confirmation  encoun- 
ters none  of  the  difficulties  of  cases  like 
Stoneroad  v.  Stoneroad,  158  U.  S.  240,  39 
L.  ed.  966,  16  Sup.  Ct.  Rep.  822.  The  land 
surrounding  the  water,  at  least,  was  sur- 
veyed, so  that  the  identification  of  the  sub- 
merged portion  was  absolute.  We  are  of 
opinion  that  the  state  of  Indiana  got  a  title 
to  the  whole  Innd  in  dispute. 

*If  the  state  of  Indiana  got  a  title,  it  gave[461) 
one.  There  is  not  much  controversy  on 
this  point.  We  should  follow  the  decision 
of  the  state  court  in  this  case  so  far  as  this 
question  is  concerned,  if  there  was  no  other 
evidence  of  the  state  law.  But  the  law  of 
Indiana  is  shown,  by  the  other  cases  cited 
above,  to  be  clear  on  this  point. 

The  resurvey  by  the  United  States  in 
1874  does  not  affect  the  Calumet  company's 
rijifhts.  As  the  United  States  already  had 
conveyed  the  lands,  it  had  no  jurisdiction 
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^  intermeddle  with  than  in  the  torm  of  ft 
»[-(H)Tid  survey.  Hanlin  v.  Jordan,  140  U. 
C>.  :t71.  400,  35  L.  ed.  42S,  439,  11  Sup.  Ct 
IKoi>.  aOS,  8»Si  Grand  Rapidt  £  I.  R.  Co.  v. 
OitUlcr,  loO  U.  S.  S7,  94,  96,  40  L.  ed.  85, 
Cil,  15  Sup.  CC  Bep.  991 ;  Si.  Paul  it  P.  B. 
Co.  V.  Sthurmeir,  7  Wall.  272,  289,  19  L. 
«d.  74,  78. 

Of  ccurM.  w«  ahall  not  undertake  to  re- 
vise the  firding  of  the  state  oourta  thmt  the 
■tntute  of  limitatiana  had  not  run  in  favor 
of  the  plaintiffs  in  error,  and  that,  if  anj' 
one  is  t«  prollt  by  it,  the  Calumet  oompanj 
■rould  prevail. 

a/uttpifMMl  a/firmed. 

~Mr.  Justice  White,  with  whom  coneun 
"Blr.  Justice  VoKenna,  diisenting: 

The  importance  of  the  question  wbidi 
Ihis  cause  involves,  and  the  far-reachiug 
And  injurious  conaeouencet  which,  in  my 
•opinion,  must  arise  from  the  continued  ap- 
'plicatkni  of  what  seems  to  me  to  be  the  n-- 
~KoneouB  theories  upon  which  it  is  now  do- 
.«ided.  not  only  constrain  me  to  dissent,  but 
cause  me  to  state  fully  tbe  reasons  by  which 
I  am  oontrolled. 

The  controversy  is  between  opposing 
'Claimants  to  lands  once  a  part  of  the  beds 
-of  certAia  non-navignhle  bodies  of  wntera, 
:atylcd  lakes, — and  which  shall  be  hereafter 
referred  to  by  such  designation.  Both  par- 
ties asserted  title  under  patents  of  the 
JUnitod  SUtea. 

In  1834  survqrs  were  made  by  the  Uuit- 
•ed  States  of  townahips  37  north,  in  ranges 
!V  and  10  west,  second  principal  meridian, 
UyiTi<;  in  Lake  county,  in  the  extreme  north- 
•westcm  portion  of  the  state  of  Indiana. 
TTouuahip  37  in  range  9  was  bounded  on  the 
•weaC  by  township  37  in  range  10,  and  the 
latter  waa  bounded  on  the  west  by  the  atate 
{4SSjo[  Illinois.  From  'the  eastern  boundary  of 
toivnahip  37  ia  range  10  there  was  less  than 
*'  mile  intervening  t«  the  Illinois  boundary 
on  the  weat.  In  consequence,  the  sections 
or  fractional  secthms  appearing  on  the  plat 
«l  survey  of  that  township  were  mily  the 
extreme  easterly  tier  of  sectiona,  being 
those  numbered  1,  12.  13,  24,  25,  and  3Q. 
^  copy  e(  a  portion  of  the  government  plat 
■«f  survey  of  the  townships  named,  in  which 
-are  embraced  the  lands  whose  title  is  in  dis- 
gMite,  is  hae  inserted  for  convenience  of  ref- 

'I^e  easterly  of  the  two  bodies  of  water, 
lying  portly   in  both  townships,   is   known 

ma  Ijike  George  or  Mud  lake.  The  westerly 
'.body  is  called  Wolf  lake.     As  shown  by  tbe 

plat,  the  lines  of  survey  were  not  actually 
>rnn  across  the  water  of  the  lakes,  and,  con' 
■aequently,  no  attempt  was  made  to  subdl- 
^de  tbe  lands  in  the  then  beds  of  the  lakes 
iint*  legal  subdivisions.  The  lines  of  sur- 
vey wete  in  fact  run  around  the  rim  of  each 
□ake,  and  the  fractional  lots  resulting  from 
ttbe  flteaader  line  were  given  numbers,  aa 
uraa  customaiy  in  such  cases. 

TW  land  about  the  margin  of  the  lakes 
^ras  ven  flat,  and  the  average  depth  of  ws^ 
«(*  at  ike  time  of  the  surveys  was  oonjee- 

tnred  to  be  about  fi  or  B  fed. 
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None  of  the  fractional  loU  abutting  on 
the  two  lakes  in  the  townships  in  question 
had  been  di^^MWed  of  by  the  United  SUtea 
prior  to  the  passage  of  tbe  swamp  land  act 
of  September  28,  1850  (9  SUt.  at  L.  fi20, 
chnp.  84,  Rev.  Stat.  |!  24T9  el  seq.,  U.  S. 
Comp.  SUt.  IQOI,  p.  1686).  Thereafter, 
the  state  of  Indiana  tranamitted  a  list  of 
lands  which  it  desired  should  be  patented 
to  the  state  under  said  act,  and  the  list  em- 
braced the  portions  of  the  townships  in 
which  Wolf  lake  and  I^ke  George  were  ait- 
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uafed.  This  list,  however,  referred  only  to 
entire  sections,  took  no  note  of  the  plat  of 
ts,  and  made  no  reference  to  the  h«e- 
il  lots  abutting  on  the  lakes  or  the 
other  subdivisions  of  sections.  In  tbe  ap- 
proved list  of  selections  made  by  the  Seo> 
retary  ot  the  Interior  the  general  descrip- 
tion of  the  lands  as  given  in  the  state  lirta 
was  followed,  except  that,  where,  by  tbe  dm- 
ander  line  shown  on  the  plat  ^  survey,  it 
appeared  that  a  section  was  made  fnu^ion- 
al,  the  section  was  termed  a  fractional  aeo- 
tion,  and  the  quantity  of  land  shown  on  the 
plat  to  be  contained  in  each  minor  aubdivl- 
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sion  or  fractional  section  was  specifically 
stated. 
[464]  *A  patent  dated  March  24,  1853,  was  is- 
sued to  the  state  of  Indiana  for  the  ap- 
proved selections.  The  mode  in  which  the 
lands  were  described  in  the  patent  is  il- 
lustrated in  the  following  excerpt: 

"Also^  the  whole  of  fractional  sections 
one,  twelve,  thirteen,  and  twenty-four,  the 
north  half  of  the  southeast  quarter,  the 
southeast  quarter  of  the  southeast  quarter, 
and  the  northeast  quarter  of  section  twen- 
ty-five and  the  whole  of  fractional  sec- 
tion thirty-six,  all  one  thousand  seven  hun- 
dred and  ninety-one  acres  and  sixty-hun* 
dredths  of  an  acre.    .    .    ." 

After  the  description  of  the  lands  was  the 
following: 

"According  to  the  official  plats  of  survey 
of  the  said  lands  returned  to  tlie  General 
Land  Office  by  the  surveyor  eeneral." 

Soon  after  acquiring  title  m  this  manner 
to  the  border  lots,  the  state  of  Indiana  con- 
veyed them,  by  the  plat  numbers,  to  private 
individuals. 

.  While  the  record  does  not  show  the  causes 
which  led  to  the  drying  up  of  the  beds  oi 
the  two  lakes  within  the  meander  lines  on 
the  plats  of  surveys  of  1834,  it  is  neverthe- 
less certain  that  about  the  year  1874  the 
waters  of  these  lakes  had  in  great  part  dis- 
appeared. In  the  years  1874  and  1875  va- 
rious personst  settled  on  the  uncovered  lands 
referred  to,  with  the  intent  of  ac(|uiring 
title  under  the  homestead  law.  Application 
was  made  to  the  Interior  Department  for  a 
survey  thereof.  In  virtue  of  this  applica- 
tion, a  survey  was  made  in  1875, — Imown 
as  the  Walcott  survey, — and  a  plat  was 
drawn  exhibiting  the  subdivisions  thereof. 
The  confirmation  of  this  survey  was  resisted 
in  the  Land  Department  by  one  who  had 
acquired  title  to  border  lots  from  the  state 
of  Indiana,  on  the  ground  that  the  United 
States  had  no  land  to  survey  in  the  beds  of 
the  lakes,  as  the  effect  of  the  conveyance  by 
the  United  States  to  the  state,  had  been  to 
pass  title  to  the  beds  of  the  lakes.  This 
controversy  before  the  Land  Department 
was  finally  disposed  of  on  February  23, 
1877,  by  the  Secretary  of  the  Interior,  in 
favor  of  the  validity  of  the  Walcott  survey. 
Thereafter,  patents  for  the  lands  in  the 
beds  of  the  lakes  covered  by  the  surv^ 
were  issued  by  the  United  States. 

In  1805,  the  Calumet  Canal  &  Improve- 
ment Company  brous^ht  an  action  m  'the 
[465]  Lake  circuit  court  of  Indiana,  to  *quiet  its 
asserted  title  to  certain  of  these  border  lots 
and  its  alleged  title  as  riparian  owner  to 
land  in  front  thereof,  once  part  of  the  beds 
of  the  lakes,  and,  upon  a  second  trial  of  the 
action,  obtained  judgment.  On  appeal,  the 
supreme  court  of  Indiana  affirmed  the  judg- 
ment, and  the  cause  was  then  brought  to 
this  court  on  a  writ  of  error  prosecuted  by 
^ainiants  under  the  Wolcott  survey,  based 
upon  the  contention  that  the  decision  of  the 
supreme  court  of  Indiana  was  against  a 
title  and  right  specially  set  up  "under  the 
statutes,  patents,  deed  of  conveyance,  and 
autJiori^  of  the  United  States  of  America." 
lOO  V.  8. 


In  deciding  against  the  validity  of  the  Wol- 
cott survey  and  the  patents  to  land  in  the 
beds  of  the  lakes  based  on  such  survey  the 
supreme  court  of  Indiana  said  (p.  699,  160 
Ind.  p.  85,  50  N.  £.)  : 

"In  1875  certain  persons,  under  the  as- 
sumption that  the  beds  of  the  lakes  had  not 
been  surveyed  in  1834,  procured  a  resur- 
vey  of  that  part  of  the  lands  formerly  cov- 
ered by  the  waters,  and  it  is  through  this 
last  survey  and  the  sales  made  in  pursuance 
thereof,  that  appellants  claim  title.  The 
case  before  us,  therefore,  in  so  far  as  con- 
cerns source  of  title,  does  not  differ  from 
that  of  Kean  v.  Roby,  145  Ind.  221,  42  N. 
E.  1011.  On  the  authority  of  the  decision 
in  that  case^,  there  can  be  no  question  that 
the  resurvey  of  1875,  as  also  the  sales  made 
thereunder,  were  wholly  invalid,  and  con- 
sequently that  appellee's  title,  as  based  up- 
on the  original  survey  of  1834,  and  the 
sales  made  under  that  survey,  is  good.  No 
real  distinction  in  this  regard  has  been 
shown  between  the  two  cases." 

It  becomes  necessary,  therefore,  to  refer 
to  the  case  of  Kean  v.  Rohy,  upon  which 
the  supreme  court  of  Indiana  rested  its  con- 
clusion. As.  moreover,  the  comprehension 
of  the  doctiines  involved  in  that  case  neces- 
sitates a  consideration  of  the  course  of 
previous  decisions  in  Indiana  relative  to  the 
subject  involved,  I  shall  review  the  Indiana 
cases  preceding  Kean  v.  Roby,  in  order,  as 
far  as  may  be,  to  an  exact  elucidation  of  the 
le^l  principles  by  which  the  decision  of 
this  case  was  below  controlled. 

Rosa  v.  Faust  (1876)  54  Ind.  471,  23  Am. 
Rep.  G55,  involv^  the  title  to  land  under 
the  bed  of  a  non-navigable  river.  The  land 
abutting  on  the  stream  had  been  surveyed 
and  the  stream  had  been  ^meandered.  The [466] 
question  was  whether  patents  of  the  United 
States  conveyed  land  under  water  within 
the  meander  lines.  Determining  the  con- 
struction of  the  patent  solely  by  reference 
to  the  laws  of  the  United  States,  the  court 
decided  that,  as  the  stream  was  in  fact 
non-navigable,  the  holder  of  the  patent  to 
the  border  lots  had  title  to  the  center  of  the 
stream  despite  the  meander  line. 

Ridgway  v.  Ludlou)  (1877)  58  Ind.  248, 
involved  a  controversy  respecting  the  own- 
ership of  land  once  forming  part  of  the  bed 
of  a  non-navigable  lake.  The  land  border- 
ing on  the  lake  had  evidently  been  acquired 
from  the  United  States,  and  the  lake  had 
been  meandered.  The  rule  in  Rosa  v.  Faust 
was  applied,  the  court  saying: 

"We  can  see  no  difference  in  principle  in 
this  rule,  whether  applied  to  non-navigable 
rivers  or  non-navigable  lakes,  when  they  are 
within  the  congressional  surveys." 

Edwards  v.  Ogle  (1881)  76  Ind.  30^,  pre- 
sented the  following  state  of  facts:  On  a 
plat  of  survey  of  a  section  of  land,  which 
was  in  great  part  covered  by  the  waters  of 
a  pond,  the  banks  of  the  pond  were  shown 
as  meandered,  but  the  lines  of  the  sactionsy 
half  sections,  and  quarter  sections  were  ex- 
tended across  the  pond  by  dotted  lines.  A 
fractional  portion  of  the  southwest  quarts, 
represented  as  containing  39  acres — the  dry 

1189 


466-469 


Supreme  Coubt  of  the  Uioted  States. 


Oct.  Tchm, 


land  outside  of  the  meander — ^was  patented 
by  the  United  States  in  1846.  In  1851  the 
United  States,  under  the  swamp  laiid  act, 
executed  to  the  state  of  Indiana  a  patent  for 
the  east  half  of  the  southwest  quarter,  be- 
ing within  the  meander  line.  In  1858  the 
United  States  issued  a  patent  to  one  Ogle 
for  the  west  half  of  the  same  quarter  sec- 
tion. Edwards,  as  owner  of  the  39-acre 
tract,  asserted  a  right  to  the  center  of  the 
pond,  which,  if  allowed,  would  have  absorbed 
the  land  claimed  by  Ogle.  Edwards  was 
confined  to  the  actual  quantity  of  land 
specified  in  the  patent.  Robb  v.  Faiiat  was 
distinguished,  the  court  remarking  of  that 
ease:  "The  bed  of  the  river  had  not  been 
surveyed  as  a  part  of  the  public  domain, 
but,  on  the  theory  that  White  river  was  a 
navigable  stream,  the  government  survevs 
had  been  terminated  at  the  margin  thereof." 

State  v.  Pxyrtamouth  8nv.  Bank  (1886) 
[467]  106  Ind.  469,  7  N.  E.  379,^involved  the  ques- 
tion whether  conveyances  of  fractional  lots 
bordering  on  Beaver  lake,  in  Newton  countyj 
Indiana,  passed  title  to  land  under  the  bed  of 
the  lake.  The  controversy  was  between  the 
state  claiming  the  bed  of  the  lake  and  cer- 
tain private  individuals  who  deraigned  ti- 
tle from  the  state,  claiming  that,  as  the 
state  had  transferred  to  them  rights  derived 
under  patents  from  the  United  States,  their 
rights  were  coterminous  with  the  patent, 
and  extended  across  a  meander  line  to  the 
oenter  of  the  lake.  Beaver  lake  was  a 
bodv  of  water  covering  about  17,000  acres 
of  land,  and  averaging  from  6  to  7  miles 
in  length  and  from  2  to  4  miles  in  width. 
The  border  lands  had  been  surveyed  in  1836 
by  authority  of  the  United  States,  and  were 
subject  to  private  entiy.  In  making  the 
survey  the  same  was  extended  aroimd  the 
lake  and  a  meandering  line  established.  As 
a  neeessaiy  result  of  the  meander  line  frac- 
tional lots  were  shown  on  the  plat  around 
the  margin  of  the  lake.  Under  the  swamp 
land  act  the  border  lands,  by  the  govern- 
ment subdivisions,  were  selected  by  the  Sec- 
retary of  the  Interior  and  patented  to  the 
state  of  Indiana. 

The  supreme  court  of  Indiana  declared 
that  it  was  not  necessary  "to  determine 
whether  the  patents  of  the  United  States 
to  the  state  for  the  fractional  lots  bordering 
upon  and  surrounding  the  lake,  being  grants 
from  one  government  to  another,  by  their 
own  force  carried  the  bed  of  the  lake."  Re- 
▼iewing  previous  decisions  of  this  court, 
eonstruing  the  swamp  land  act,  the  Indiana 
oourt  held  that  that  act  was  a  grant  in 
prwaenii.  It  was  further  held  uiat,  al- 
though the  bed  of  Beaver  lake  was  not  em- 
brace in  the  list  of  selections  made  by  the 
state,  yet,  by  the  acts  of  its  officials,  imme- 
diately after  the  grant  to  it  of  the  border 
lands,  the  state  had  treated  the  bed  of  the 
lake  as  swamp  and  overflowed  land,  and 
eonstrucUvely  selected  the  same,  and  that 
an  act  of  Congress,  approved  January  11, 
1873  (17  Stat,  at  L.  409,  chap.  32),  releas- 
faig  and  quitclaiming  the  bed  of  Beaver 
lake  to  the  state  of  Indiana,  did  not  operate 
as  a  grant,  but  simply  as  a  confirmation  of 
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the  prior  selection,  therd)y  perfecting  the  ti- 
tle as  indefeasible. 

The  court  came  next  to  consider  the 
claims  of  the  grantees  of  the  state  of  bor- 
der lots,  described  in  the  patent  from  the 
*8tate  according  to  the  plat  of  survey  which  [468] 
had  been  made  by  the  United  States.  It 
was  declared  that  state  patents  for  border 
lots  must  be  construed  with  reference  to  the 
power  conferred  upon  state  officials  by  the 
state  law,  and  not  by  the  rules  which  would 
govern  a  conveyance  bjr  a  ijrivate  individ- 
ual; and,  applying  this  rule.  It  was  held 
that  the  patents  for  border  lots  carried  to 
the  grantees  "no  more  of  the  swamp  and 
overflowed  lands  than  were  included  in  the 
se%'eral  surveyed  subdivisions  hounded  by 
the  latcey 

Stoner  v.  Rice  (1889)  121  Ind.  61,  6  L.  R. 
A.  387,  22  N.  E.  068,  was  a  controversy  be- 
tween owners  of  border  lots  as  a  mean- 
dered  non-navigable  lake  claiming  under 
patents  of  the  United  States  and  patentees 
of  the  United  States  under  a  subsequent 
survey  of  the  bed  of  the  lake.  Despite  its 
previous  ruling  in  Ridgway  v.  Ludlow,  5S 
Ind.  248,  it  was  now  held  that  the  rule  giv- 
ing a  riparian  owner  of  fractional  lots  abut- 
ting on  a  meander  line  title  to  the  thread 
or  oenter  of  the  stream  was  not  applicable. 
The  case  was  decided  upon  what  the  ccmrt 
assumed  to  be  the  law  of  the  United  States 
governing  surveys  of  the  public  domain. 
The  court  said  (p.  64,  L.  R.  A.  p.  389,  N.  E. 
p.  969) : 

"The  true  doctrine  to  apply,  in  the  dis- 
position of  such  land  as  is  covered  by  the 
body  of  such  lakes,  we  think  is  that  the 
government  in  making  surveys  included  in 
such  surv^s  all  the  land  within  the  dis- 
trict surveyed,  and  if  there  was  a  lake  or 
large  pond,  which  covered  a  part  of  a  sub- 
division, it  was  meandered  out,  and  the 
dry  land  in  such  subdivision  designated  as 
a  fractional  subdivision  or  lot;  that,  in 
the  purchase  of  such  fractional  subdivision 
or  lot,  the  purchaser  took  title  to  it  as  s> 
riparian  owner,  with  the  right  to  the  land« 
as  the  water  receded,  within  the  boundary 
lines  of  the  subdivision  conveyed  to  the  pur- 
chaser. In  other  words,  the  purchaser  ac- 
quired title  to  all  the  land  within  the  sub- 
division, though  it  was  described  as  a  frac- 
tional subdivision  or  lot  The  authorized 
survey  divided  all  the  land  within  the  dis- 
trict into  subdivisions,  and  if,  by  reason  of 
water  upon  a  tract  of  land,  a  portion  of  it 
was  regarded  at  the  time  as  worthless  and 
unsalable,  there  was  a  meander  line  run  to 
ascertain  the  amount  of  dry  land,  and  such 
subdivision  was  designated  as  a  fractional 
subdivision  or  lot,  and,  although  thus  de- 
scribed, the  sale  passed  title  to  the  whole 
subdivision." 

*The  court  declared  that  the  doctrine  thus [469) 
announced  by  it  was  not  in  conflict  with  its 
previous  ruling  in  Edtoarda  v.  Ogle, 

Brophy  v.  Richeaon  (1894)  137  Ind.  114, 
36  N.  E.  424.  was  a  contest  between  the  pat- 
entees of  a  fractional  tract  of  dry  land 
termed  the  southeast  fractional  quarter  of 
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a  certain  Bectlon,  lying  north  and  east  of  a 
meandered  lake,  and  the  patentees  under  a 
later  survey  made  by  the  United  States  of 
the  bed  of  the  lake.  It  was  held — ^following 
Bioncr  v.  Rice — ^that  the  claimant  under 
the  first  patent  took  title  to  all  the  land 
within  the  auarter  section,  whether  dry  or 
covered  by  tne  waters,  of  the  lake. 

Tolleston  Cluh  v.  State  (1894)  141  Ind. 
197,  38  N.  E.  214,  was  an  action  brought 
by  the  state  of  Indiana  for  the  recovery  of 
lands  within  tlie  meander  lines  of  a  United 
States  survey.  The  claim  was  that  the  state 
had  acquired  title  to  the  lands  within  the 
meander  upon  selections  made  under  the 
swamp  land  act  of  certain  land,  for  which 
patents  of  the  United  States  had  been  is- 
sued to  the  state  of  Indiana  in  1853.  Al- 
though the  state  had  conv^ed  the  border 
lots  which  she  had  acquired  from  the  United 
States,  the  theory  of  the  claim  of  the  state 
was  that,  despite  this  conveyance,  she  re- 
mained the  owner  of,  and  was  entitled  to 
recover,  the  land  within  the  meander,  be- 
cause it  was  deemed,  in  accordance  with  the 
ruling  in  the  Portsmouth  Bank  Case  (in- 
volving Beaver  lake),  that  the  state,  in 
transferring  the  border  lots,  by  their  desig- 
nation on  the  government  plat  of  survey, 
had  retained  to  herself,  and  not  conveyed, 
her  title  to  the  land  under  water.  The  de- 
fendants asserted  title  derived  from  the 
United  States  under  patents  issued  subse- 
quent to  1870,  based  upon  a  survey  made 
of  the  bed  of  the  water  by  reason  of  an  act 
of  Congress,  which  is  excerpted  in  the  mar- 

gin.t 
[4701  *It  suffices  to  remark  that  it  was  held 
that,  although  the  United  States  survey 
showed  a  meander  line  and  fractional  lots 
or  sections  thereon,  this  meander  line, 
under  the  laws  of  the  United  States,  was 
not  a  boundary,  because,  under  said  laws, 
its  sole  purpose  was,  not  to  limit  the  sur- 
vey in  any  way,  but  simply  to  indicate  how 
much  dry  land  there  was  in  the  subdivision 
purchased.  Consequently,  it  was  determined 
that  the  land,  both  dry  and  wet,  should  be 
treated  as  having  been  wholly  surveyed,  be 
cause  the  lines  of  survey  might  be  pro 
tracted  across  the  meander  so  as  to  make 
complete  surveyed  sections,  embracing  both 
the  dry  and  the  wet  land.  The  enumeration 
in  the  plat  of  the  quantity  of  land  contained 
in  the  subdivisions  of  the  sections  was  con- 
sidered as  immaterial,  and  the  doctrine  of 
Btoner  v.  Rice  was  applied. 

Whilst  the  claims  of  the  patentees  under 


the  subse<|ucnt  United  States  survey  of  the 
land  within  the  meander  were  therefore  re- 
jected, and  the  act  of  Congress  directing  the 
survey  was  decided  to  be  void,  it  was  yet 
held  that,  as  the  state  must  recover  upon 
the  strength  of  her  own  title,  she  was  not 
entitled  to  judgment  for  any  land  within 
the  meander  lines,  because  the  grants  made 
by  the  state  of  the  fractional  lots  passed  ti- 
tle to  the  legal  subdivision  beyond  the  me- 
ander    lines,    upon    the    theory    of    survey 
above  noticed  and  the  controlling  effect  of 
the  decision  in  Btoner  v.  Rice,    A  petition! 
for   rehearing  was   filed   on   behalf  of   the 
state.    An   opinion  denying    such    rehear- 
ing   is   reported    in    141    Ind.    214,    40   N,. 
E.   690.    The   principal   contention   on   be- 
half of  the  state  was  that  "the  court  erred 
in  holding  that  the  land  in  controversy  had 
been  surveyed,  eitlier  by  the  government  ot 
the  United  States,  or  by  the  state  of  Indi- 
ana, at  the  time  of  the  *sale  of  such  border [471  ]; 
lots  by  the  state."    The  court,  however,  ob- 
serving that  this  contention  was  dangerous 
ground  for  the  state  to  stand  upon,  consid- 
ered at  length  the  provisions  of  §§  2305  and 
2390  of  the  Revised  Statutes  of  the  United    . 
States   (U.  S.  Comp.  Stat   1901,  pp.  1471, 
1473),  and* concluded  as  follows: 

"The  land  in  controversy  was  therefore 
surveyed  into  sections,  as  provided  by  law, 
by  the  United  States  government  surveyors, 
in  1834.  But,  even  if  we  were  mistaken  in 
this,  it  would,  as  we  have  said,  be  a  dan- 
gerous contention  for  appellee  to  undertake 
to  show  thot  such  survey  was  not  made. 
The  swamp  land  act  of  1850,  under  which 
the  state  claims  title,  requires  that  the 
lands  should  be  selected,  and  the  selections 
approved,  by  the  Secretary  of  the  Interior, 
as  swamp  lands.  The  land  in  dispute  con- 
sists of  parts  of  surveyed  sections  of  land, 
selected,  approved,  and  certified  from  ths 
General  Land  Office  of  the  United  States, 
The  land  so  selected  is  described  as  in  town- 
ship No.  36,  range  8  west,  and  being  'all  of 
.  .  .  [sections]  12.  15,  17,  18;  19,  and 
20.  All  of  21  and  22  [and]  N.  W.  i  23.^ 
Uut,  if  there  were  in  fact  no  survey,  then 
no  such  sections  would  exist, — at  least  be- 
tween the  meanders  of  the  Calumet  river; 
and  so  no  selections  would  ever  have  been 
made  by  the  state,  or  approved  by  the  Sec- 
retary of  the  Interior.  The  consequence 
would  be  that  the  state  had  never  received 
title,  and  the  unsurveyed  lands,  having  re- 
mained in  possession  of  the  general,  govern- 


tAct  approved  Ju^  1,  1870  (10  Stat,  at  L.  187). 
Chap,   cxcix. — Aft  Act  In  Relation   to  Certain 

Unsold  Lands  in  the  Counties  of  Porter  and 

Lalce.  in  the  State  of  Indiana. 

Whereas,  there  is  lying  along  the  Little  Cnl- 
ament  river,  In  the  counties  of  Porter  and  Lake, 
In  the  state  of  Indiana,  a  body  of  lands  supposed 
to  contain  aboat  four  thousand  acres,  which  has 
never  been  sold  or  surveyed,  and  which  was  de- 
scribed in  the  original  government  surveys  as 
Impassable  morasL;  and  whereas,  the  Calumet 
Drainage  Company  has  been  organized  under  the 
laws  of  said  state,  for  the  purpose  of  draining 
the  valley  of  said  river.  Including  said  morass : 
Therefore, 
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Be  it  enacted  hy  the  Senate  and  House  of  Rep^ 
resentativcs  of  the  United  States  of  America  in 
Conf/rcss  assembled.  That  said  unsold  lands  shall 
be  subject  to  a  lien  under  the  laws  of  the  State 
of  Indiana  for  Its  proper  proportion  of  the  cost 
of  such  dialnnge.  and  such  Hen  may  be  enforced 
nprnlnst  said  lands  In  the  same  manner  and  to 
the  same  extent  ns  If  the  said  lands  were  owned 
by  private  persons :  Provided^  That  no  claim 
shall  be  held  to  exist  against  the  United  States, 
for  such  drainage. 

Sec.  2.    And  he  it  further  enacted.  That  said 
lands  may  be  surveyed  and  sold  to  the  highest 
bidder,  under  the  directions  of  the  Secretary  of' 
the  Interior,  subject  to  said.  Hen. 
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Tnent,  were  correctly  surveyed,  and  sold  un- 
der the  act  of  Congress  of  1870.  If,  there- 
fore, we  should  admit  this  main  contention 
-of  counsel  for  appellee,  the  consequence 
would  inevitably  follow  that  the  state  had 
never  acquired  title  to  the  land  in  dispute. 
We  are  satisfied,  however,  that  the  conclu- 
sions reached  in  the  original  opinion — ^that 
the  lands  were  surveyed  in  1834 ;  that  th^ 
were  selected,  and  the  selections  approved, 
under  the  swamp  land  act  of  1850;  that  the 
state  therefore  acquired  good  title  under 
that  act;  and  that  the  act  of  1870,  with  the 
reaurvey  and  sales  thereunder,  was  a  nulli- 
ty— are  all  correct;  and  we  are  quite  unable 
to  understand  why  counsel  should  here  in- 
sist upon  a  contention  which,  if  agreed  to, 
would  cut  the  ground  entirely  from  under 
their  own  feet." 

The  Portsmouth  Savings  Bank  Case  was 
X472] distinguished  by  'the  statement  that  "Beav- 
er lake  was  a  large  body  of  water,  of  shallow 
depth,  which  had  not  been  surveyed  by  the 
United  States  government. 

The  precise  import  of  the  doctrine  which, 
following  Stoner  v.  Rice,  the  court  applied 
in  the  case  Just  reviewed  is  so  aptly  por- 
trayed in  the  case  of  Tollesion  Club  v. 
Clough,  146  Ind.  03,  45  N.  E.^647,  that  it 
is  here  noticed  out  of  its  chronological  or- 
der. The  plaintiff  commenced  his  action  to 
Suiet  title  to  land  derived  from  the  state 
irough  patents  issued  to  the  state  by  tiie 
United  States  under  the  swamp  land  act. 
The  lands  in  controversy  Vere  part  of  those 
which  were  involved  in  the  case  of  Tolleston 
Club  V.  State,  141  Ind.  107,  38  N.  £.  214, 
40  N.  E.  600.  The  exact  situation  of  the 
lands  is  shown  on  the  following  plat,  which 
is  reproduced  from  the  opinion  of  the  su- 
preme court  of  Indiana: 


^  To  convey  a  clear  conception  of  the  situa- 
tion and  character  of  the  land,  a  passage  is 
here  excerpted  from  the  opinion  in  Tolleston 
Club  V.  State,  141  Ind.  205,  38  N.  E.  216: 
"The  lands  claimed  by  the  state  are  with- 
in the  meander  lines  of  the  United  States 
siin^oy,  on  each  side  of  the  Little  Calumet 
rivor.  being  a  tract  about  6  miles  in  length, 
and  from  about  three-quarters  of  a  mile  to 
about  a  mile  and  a  quarter  in  width.  In 
the  original  field  notes  of  the  survey  the  re- 
gion i«  referred  to  as  a  'lake,'  while  on 
the  plat  it  is  marked  'impassable  marsh.' 
At  tne  time  of  the  United  States  survey  in 
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1834  the  territory  was  completely  covered 
with  water,  in  which,  outside  the  river  prop- 
er, ther')  was  a  heavy  growth  of  cattails, 
wild  rice,  and  other  swamp-like  products." 

•The  plaintiff,  deriving  title  from  the  pat- [473] 
ents  of  the  United  States  covering  the  frac- 
tional lots  outside  of  the  meander  line, 
claimed  to  be  the  owner  of  the  marsh  land 
inside  of  the  meander  up  to  the  thread  of 
the  stream  marked  on  the  plat  as  a  river. 
The  court  followed  its  ruling  in  Tolleston 
Club  V.  State,  and  said: 

"It  is  plain  that  the  lots  described,  be- 
ing lot  1  and  parts  of  lots  2  and  3,  in  sec- 
tion 19,  and  lots  1,  2,  3,  and  4  in  section 
20,  all  extend  north  to  the  north  section 
lines  of  their  respective  sections." 

By  this  ruling  the  lots  abutting  on  the 
meander  were  made  to  cross  that  line,  em- 
brace the  marsh  land  lying  between  them 
and  the  river,  and  would    have    extended 
across  the  river,  so  as  to  include  practically 
the  entire   river  in   those   sections,  except 
where,    in    the    sinuosity    of    the  river,  it 
crossed  the  section  line.     As,  however,  the 
court  found  that  the  owner  of  the  lots  abut- 
ting on  the  meander  had  only  claimed  to 
the  bed  of  the  river,  it  limited  his  rights 
in  consequence  of  the  pleadings  to  that  ex- 
tent, thus  preventing  the  acquisition  of  the 
entire  section   where  the  section  line  was 
I  beyond  the  bed  of  the  river. 
'      I  now  come  to  the  case  of  Kean  v.  Robjf 
(1800)    145  Ind.  221,  42  N.  E.  1011,  upon 
the  authority  of  which  case    the    supreme 
court  of  Indiana  aflfii'med  the  judgment  of 
the  trial  court  in  the  case  at  bar.    Kean  v. 
Roby  was  an  action  brought  by  the  owner 
of  lands  abutting  on  Wolf  lake,  fo  quiet 
her  title  to  land  once  part  of  the  bed  of  the 
lake.    The  plaintiff  claimed  title  to  the  bor- 
der lots  as  well  as  to  the  lake-bed  land  by 
virtue  of  the  survey  made  in  1834  and  a 
patent  from  the  United  States  to  the  state^ 
made  in  1853,  under  the  swamp  land  act. 
The  defendants  claimed  title  under  patents, 
based  upon  the  Wolcott  survey  of  1875,  of 
lands  once  part  of  the  bed  of  the  lake.    De- 
spite the  fact  that  on  the  plat  of  survey 
the  lake  was  meandered,  and  there  were  no 
sectional  comers  to  which  the  lines  could 
be  protracted,  the  court  held  that  the  case 
was  covered  by  the  Tolleston  Club  decision, 
because  it  was  deemed  that  the  field  notes 
showed  that  it  would  be  possible  to  pro- 
tract the  lines  so  as  to  make  regular  and 
complete  sections,  *and  it  was  therefore  held [474 
that  the  o^vner  of  the  border  lots  was  en- 
titled to  the  adjacent  land  under  water  as 
well. 

It  therefore  results  that'the  doctrine  em- 
bodied in  the  case  of  Kean  v.  Roby,  and  the 
previous  cases  commencing  with  Stoner  v. 
Rice,  was  the  rule  applied  in  the  decision  of 
the  case  now  under  review,  and  by  which 
the  beds  of  the  lakes  were  given  to  the  own- 
er of  the  border  lots. 

All  the  cases  which  have  been  recapitu- 
lated, I  submit,  divide  themselves  into  two 
classes,  the  first,  those  prior  to  Stoner  v. 
Rice;  the  second,  the  case  of  Stoner  v.  Riee^ 
and  those  subsequent  to  it,  including  the 
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ruling  therein  made.  Without  pausing  to 
ascertain  whether  the  cases  in  the  first  class 
are  reconcilable  with  each  other,  or  those  in 
the  second  class  can  be  made  to  harmonize 
^th  those  in  the  first,  one  thing  it  seems  to 
me  is  apparent:  That  is,  that  all  the  cases 
in  both  the  classes,  including  the  decision 
in  the  case  at  bar,  indubitably  held — 

1.  That  the  government  of  the  United 
States  owned  the  soil  under  all  bodies  of 
non-navi^ble  water  lying  within  the  pub> 
lie  domain  of  the  United  States,  and  that 
the  title  thereto  remained  in  the  United 
States  until  it  had  parted  with  it  pur- 
suant to  the  laws  of  the  United  States;  and 

2.  That,  in  determining  whether  the 
United  States  had  parted  with  title  to  such 
lands,  the  Indiana  court  always  decided 
that  question,  not  upon  the  controlling  ef- 
fect of  any  supposed  rule  of  state  or  local 
law,  but  by  what  it  deemed  to  be  the  proper 
construction  of  the  laws  of  the  United 
States  governing  the  survey  and  disposition 
of  the  public  domain. 

The  right  of  the  defendants  under  pat- 
ents of  the  United  States,  which  they  spe- 
cially set  up,  having  been  denied,  because  it 
was  conceived  by  the  court  below  that  no  ti- 
tle vested  in  them  under  the  laws  of  the 
United  States,  it  would  seem  that  the  ques- 
tion arising  for  decision  is  this:  Did  the 
court  correctly  interpret  the  statutes  of  the 
United  States? 

This  is  a  Federal  question.      But    it    is 

£  reused  that  what  title  to  the  beds  of  the 
Lkes  passed  to  the  state  from  the  United 
States,  either  under  the  swamp  land  act  or 
in  virtue  of  the  patents  issued  to  the  state, 
is  to  be  determined,  not  by  the  law  of  the 
United  States,  but  solely  by  the  state  or  lo- 
t75]cal  law;  hence,  it  *is  insisted  the  case  must 
be  decided  by  the  law  which  is  rightfully 
applicable  to  it,  and  not  by  the  law  of  the 
United  States,  which  the  supreme  court  of 
Indiana  erroneously  deemed  was  essential 
to  its  decision.  If  I  entertained  the  opinion 
that  the  state  or  local  law  governed,  and  in 
consequence  that  this  case  was  to  be  dis- 
posed of  by  considerations  inherently  local, 
I  would,  of  course,  be  obliged  to  conclude 
that  the  controversy  must  be  judged  by  that 
law  which  properly  controlled  it,  and  not 
by  the  law  of  tne  United  States,  which  wo^i 
mistakenly  applied  by  the  lower  court.  In 
that  view  my  mind  would  be  driven  to  the 
conclusion  Uiat  this  case  should  be  dis- 
missed for  want  of  jurisdiction,  sinoe  here 
there  is  no  authority  to  review  the  action 
of  the  state  court  in  a  cause  inherently  de- 
pending upon  the  state  or  local  law.  Nor 
would  this  result  be  changed  because  the  de- 
fendants asserted  rights  to  the  beds  of  the 
lakes  under  patents  of  the  United  States 
issued  subsequent  to  those  rdied  upon  by 
the  plaintiff,  as  its  ultimate  source  of  ti- 
tle. This  follows,  since  the  claim  of  the 
plaintiff  was  that  title  had  passed  to  it 
and  out  of  the' United  States  by  the  swamp 
land  act  or  the  patents  issued  ]^rior  to  those 
ispon  which  the  defendants  relied.  Now,  if 
the  question  whether  the  land  claimed  by 
both  parties  had  passed  to  the  plaintiff  or 
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its  grantors,  prior  to  the  issue  of  the  pat- 
ents to  the  defendants,  is  to  be  determined 
solely  by  the  state  or  local  law,  it  would 
follow  that  a  decision  of  the  state  court  in 
favor  of  the  right  of  the  plaintiff  involved 
only  a  conclusion  of  state  or  local  law 
broad  enough  to  sustain  the  judgment,  whol- 
ly irrespective  of  the  Federal  rights  as- 
serted by  the  defendants,  and  also  entirely 
without  reference  to  the  soundness  of  the 
reasoning  by  which  the  court  had  reached 
its  all-sufficient  and  non-Federal  conclu- 
sion. Before,  therefore,  coming  to  consid- 
er the  correctness  of  the  ruling  of  the  state 
court  concerning  the  United  States  law' 
which  that  couit  deemed  to  be  decisive,  it 
becomes  necessary  for  me  to  ascertain 
whether,  as  asserted,  the  question  as  to  the 
extent  of  the.  title  derived  from  the  United 
States  by  the  plaintiff  or  its  grantors  is 
to  be  determined  by  the  state  or  local  law. 

The  issue  whi^h  first  arises  then  is,  By  * 
what  law  is  the  quantity  of  land  which 
passed  to  the  state  under  the  siatDtcs  of 
the  *United  States  and  its  patents  to  be  de-[476] 
termined, — ^by  the  law  of  the  United  States. 
•which  conferred  on  the  state  whatever 
rights  it  acquired,  or  solely  by  the  state  or 
local  law,  which  had  no  agency  on  influence 
in  passing  rights  from  the  United  States  to 
the  state?  In  solving  this  question  it  is  at 
once  conceded  that  there  are  two  cases^-de- 
cided  by  this  court  on  the  same  day,  one 
resting  upon  the  other,  and  therefore  vir- 
tually but  one  case — announcing  the  doc- 
trine that  where  the  United  States  has  con- 
veyed land  bordering  on  the  meander  line 
of  a  non-navigable  body  of  water  the  ques- 
tion of  what  rights  in  the  land  under  water 
passed  from  the  United  States  to  its  gran- 
tee is  to  be  determined  solely  by  the  state 
or  local  law. 

The  cases  referred  to  are  Hardin  v.  Jor- 
dan and  Mitchell  v.  8male,  reported  respec- 
tively in  140  U.  S.  371  and  406,  35  L.  ed. 
428  and  442,  11  Sup.  Ct.  Rep.  808,  838,  and 
819,  840.  Both  cases  were  actions  of  eject- 
ment, and  the  judgments  reviewed  were  ren- 
dered by  the  circuit  court  of  the  United 
States  for  the  northern  district  of  Illinois. 
The  plaintiff  in  each  case  was  the  owner,  by 
mesne  conveyances,  under  patents  of  the 
United  States,  based  upon  surveys  made  in 
1834  of  fractional  lots  abutting  on  the  por- 
tion of  Wolf  lake  situated  in  the  state  ol 
Illinois,  and  they  claimed  as  such  abutting 
owners  title  to  land  once  forming  part  of 
the  bed  of  the  lake.  The  defendants  as- 
sorted title  to  the  lake-bed  lands  upon  the 
survey  made  in  1874  by  the  United  States,  « 

and  patents  issued  to  them  founded  upon 
such  survey.  The  trial  court  had  held  that 
the  title  of  the  owners  of  the  border  lots  ex- 
tended only  to  low-water  mark,  and  found 
in  favor  of  the  defendants  as  to  the  land 
under  water.  The  ground  upon  which  the 
decision  of  the  court  reversing  the  trial 
court  in  both  cases  was  based  is  shown  in 
the  following  excerpts  from  the  opinion  in 
Hardin  v.  Jordan,  pages  370-381  and  384, 
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L.  ed.  pages  432,  433,  and  434,  Sup.  Ct.  Rep. 
pn^'OA  811  and  813: 

•The  government  surveys  made  in  1834- 
35,  upon  which  the  patent  was  issued,  not 
only  laid  down  a  meander  line  next  to  the 
lake,  but  also  described  said  lines  as  run- 
nin<;  'along  the  margin  of  the  lake;'  and  the 
plat  of  the  survey,  returned  to  the  general 
and  local  land  offices,  and  referred  to  in 
tho  patent  for  identification  of  the  land 
granted,  exhibited  the  granted  tracts  as  ac- 
tually bordering  upon  the  lake;  and  the 
lake  itself  on  said  plat  was  marked  with 
the  words  'navigable  lake,'  although  the  fact 
[477]  *  found  by  the  court  is  that  the  lake  was  not 
and  is  not  a  navigable  lake,  but  a  non-nav- 
igable fresh -water  lake  or  pond.  The  pat- 
ent itself  does  not  contain  all  the  particu- 
lars of  the  survey,  but  the  grant  of  the 
lands,  is  recited  to  be  according  to  the  offi- 
•  £ial  plat  of  the  survey  of  said  lands,  re- 
turned to  the  General  Land  Office  by  the 
surveyor  general,  thereby  adopting  the  plat 
as  a  part  of  the  instrument. 

9  •  •  •  • 

"It  has  never  been  held  that  the  lands 
under  water,  in  front  of  such  grants,  are  re- 
sei'ved  to  the  United  States,  or  that  they 
can  be  afterwards  granted  out  to  other  per- 
sons, to  the  injury  of  the  original  grantees. 
The  attempt  to  make  such  grauva  is  calcu- 
lated to  render  titles  uncertain,  and  to  der- 
ogate from  the  value  of  natural  boundaries, 
like  streams  and  bodies  of  waters. 

•  •  •  •  • 

"Such  being  the  form  of  the  title  granted 
by  the  United  States  to  the  plaintiffs  an- 
cestor, the  question  is  as  to  the  effect  of 
that  title  in  reference  to  the  lake  and  the 
bed  of  the  lake  in  front  of  the  lands  actual- 
ly described  in  the  grant.  This  question 
must  be  decided  by  some  rule  of  law,  and 
no  rule  of  law  can  be  resorted  to  for  the 
purpose  except  the  local  law  of  the  state 
of  Illinois. 

•  '  a  ■  .  • 

"It  has  been  the  practice  of  the  govern- 
ment, from  its  origin,  in  disposing  of  the 
5)ublic  lands,  to  measure  the  price  to  be  paid 
or  them  by  the  quantity  of  upland  granted, 
no  charge  being  made  for  the  lands  under 
the  bed  of  the  stream,  or  other  body  of  wat- 
er. The  meander  lines  run  along  or  near 
the  margin  of  such  waters  are  run  for  the 
purpose  of  ascertaining  the  exact  quantity 
of  the  upland  to  be  cnarged  for,  and  not 
for  the  purpose  of  limiting  the  title  of  the 
grantee  to  such  meander  lines. 

•  .  .  •  ■ 

"We  do  not  think  it  necessary  to  discuss 
this  point  further.  In  our  judgment  the. 
grants  of  the  government  for  lands  bounded 
on  streams  and  other  waters,  without  any 
reservation  or  restriction  of  terms,  are  to 
be  construed  as  to  their  effect  according  to 
the  law  of  the  state  in  which  the  lands  lie." 

What  was  the  law  of  Illinois  with^reganl 
[478]  to  such  grants,  was  *next  considered,  and  it 
was  determined  "that  the  law  of  Illinois  in 
thin  regard  is  the  common  law,  and  nothing 
else;"  and  that  the  title  of  the  owners  of 
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border  lots  on  a  non-navigable  body  of  wat- 
er extended  to  the  middle  of  the  water. 

If  the  doctrine  announced  in  the  cases  re- 
ferred to  is  to  be  here  applied,  then,  as  I 
have  said,  there  is  an  end  to  this  case,  and 
the  writ  should  be  dismissed  for  want  ot 
jurisdiction,  since  in  that  view  there  is  no 
substantial  Federal  contention  in  this  rec- 
ord, for  the  reason,  as  I  have  previously  re- 
marked, that  the  decision  of  the  state  ques- 
tion would  be  broad  et^cmgh  to  sustain  th» 
judgment  without  reference  to  the  Federal  . 
rights  asserted  by  the  defendants.  Th» 
doctrine,  however,  of  Hardin  v.  Jordan,  a» 
it  is  given  me  to*  understand  it,  is  not  only 
unsound  in  reason,  but  incompatible  with 
many  cases  decided  in  this  court  prior  to 
and  since  its  announcement,  and,  besiiles, 
is  in  conflict  with  the  legislation  of  Con- 
gress and  the  practice  of  the  government 
from  the  beginning.  Impressed  with  the 
correctness  of  these  views,  and  entertaining 
the  conviction  that  the  enforcement  of  tb& 
doctrine  will  lead  to  the  gravest  conse- 
quences in  the  future,  it  is  proposed  to  con- 
sider its  correctness  as  an  original  ques- 
tion, before  agreeing  that  its  application  in 
the  case  at  bar  is  proper.  If  the  result  ot 
my  investigation  be  the  conclusion  that  the 
state  or  local  law  should  not  be  applied, 
contrary  to  the  ruling  in  Hardin  v.  Jordan, 
I  shall  then  proceed  to  ascertain  what  ar» 
the  rights  of  the  parties,  when  measured 
by  the  law  of  the  United  States.  If  that  in- 
vestigation develops  that  the  court  below 
erroneously  interpreted  the  law  of  the 
United  States,  and  therefore  wrongfully  de- 
nied the  title  of  the  plaintiffs  in  error,  it 
will  be  left  for  me  to  consider  whether  it 
is  my  duty,  under  the  princiole  of  stare  de- 
oisis,  to  ^ve  my  assent  to  tne  legal,  ivrong 
whidi,  under  the  views  stated,  was  below 
committed. 

It  is  unnecessary  to  elaborately  dem- 
onstrate the  elementary  proposition  that 
the  United  States,  under  the  Articles  of 
Confederation,  was  the  owner  of  the  public 
domain,  however  acquired,  and  that,  since 
the  adoption  of  the  Constitution,  the  United 
States  had  also  possessed,  in  full  proprietor- 
ship, the  public  domain,  from  whatever 
source  its  title  has  been  derived.  *The  doc- [470] 
trine  on  the  subject  was  summarized  by 
Chancellor  Kent  (Com.  vol.  1,  p.  267)  in 
the  following  language: 

"Upon  tho  doctrine  of  the  court  in  that 
case  [Johnson  v.  M'Iniosh  (1823)  8  Wheat. 
643,  6  L.  ed.  681]  and  in  that  of  Fletcher  v. 
Peck  (1810)  6  Cranch,  142,  143,  3  L.  ed. 
179,  180,  the  United  States  own  the  soil 
as  well  as  the  jurisdiction  of  the  immense 
tracts  of  unpatented  lands  included  with- 
in their  territories,  and  of  all  the  productive 
funds  which  those  lands  may  hereafter 
create.  The  title  is  in  the  United  Statea 
by  the  treaty  of  peace  with  Great  Britain, 
and  by  subsequent  cessions  from  France  and 
Spain,  and  by  cessions  from  the  individual 
states." 

The  matter  was  aptly  epitomized  in  Ir- 
vine V.  Marshall    (1868)    20  How.  658,   IS 
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Ij.  od.  994,  where  it  was  said  (p.  501,  L.  ed. 
p.  096)  : 

**!!  cannot  be  denied  that  all  the  lands 
in  the  territories,  not  appropriated  by  com- 
petent authority  before  they  were  acquired, 
are  in  the  first  instance  the  exclusive  prop* 
erty  of  the  United  States,  to  be  disposed  of 
to  such  persons,  at  such  times,  and  in  such 
modee,  ajid  by  such  titles,  as  the  govern- 
ment m^^y  deem  most  advantageous  to  the 
public  tisc,  or  in  other  respecto  most  poli- 
tic" 

It  is  also  elementary  that  land  covered 
by  water  within  the  public  domain  of  the 
United  States  is  as  much  a  part  thereof  as 
the  dry  land.  Thus,  in  Illinois  C.  R.  Co, 
▼.  Chicago  (1900)  176  U.  S.  646,  44  L.  ed. 
622,  20  Sup.  Ct.  Rep.  509,  speaking  through 
Mr.  Justice  Brown,  it  was  said: 

**We  do  not  question  the  general  princi- 
ple that  the  word  'lands'  includes  every- 
thing which  the  land  carries  or  which 
stands  upon  it,  whether  it  be  natural  tim- 
ber, artificial  structures,  or  water,  and  that 
an  ordinary  grant  of  land  by  metes  and 
bounds  carries  all  pools  and  ponds,  non-nav- 
i^ble  rivers,  and  waters  of  every  descrip- 
tion by  which  such  lands,  or  any  portion  of 
them,  may  be  submerged;  since,  as  was  said 
by  the  court  in  Queen  v.  Leeds  d  L,  Canal 
Nov.  Co,  7  Ad.  &  El.  671,  685,  'lands  are 
not  the  less  land  for  being  covered  with 
water.' " 

But,  whilst  the  ownership  of  the  United 
States,  under  the  Confederation  and  under 
the  Constitution,  both  of  the  dry  land  and 
that  covered  with  water  in  the  public  do- 
main, cannot  be  controverted,  from  the  be- 
p^inning  it  was  conceded  that  the  ownership 
l80]*of  the  public  domain  did  not  carry  with  it 
nnvi^ifable  waters  or  the  land  constituting 
the  beds  thereof,  as  such  waters  were  con- 
sidr^rcd  within  the  class  of  public  .waters 
to  be  forever  devoted  to  the  public  use.  This 
was  recognized  by  a  provision  of  the  ordi- 
nance of  1787  for  the  government  of  the 
Northwest  territory,  as  follows: 

**The  navigable  waters  leading  into  the 
Mississippi  and  St.  Lawrence,  and  the  car- 
rying places  between  the  same,  shall  be  com- 
mon highways,  and  forever  free,  as  well  to 
the  inhabitants  of  the  said  territory  as  to 
the  citizens  of  the  United  States,  and  those 
of  any  other  states  that  may  be  admitted 
into  the  confederacy,  without  any  tax,  im- 
post, or  duty  therefor." 

And,  early  in  the  history  of  Congress,  pri- 
or to  the  adoption  in  1805  of  a  general  sys- 
tem for  the  survey  of  the  whole  public  do- 
main of  the  United  States,  the  same  prin- 
ciple was  expressed  in  the  act  of  May  18, 
1796  (1  Stat,  at  L.  404,  chap.  29,  U.  S. 
Comp.  Stat.  1901,  p.  1567),  the  9th  section 
of  which  act  was  as  follows: 

"Sec.  9.  And  be  it  further  enacted,  That 
all  navigable  rivers  within  the  territory  to 
be  disposed  of  by  virtue  of  this  act  shall  be 
deemed  to  be  and  remain  public  highways. 
And  that  in  all  cases  where  the  opposite 
banks  of  any  stream,  not  navigable,  shall 
belong  to  different  persons,  the  stream  and 
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the  bed  thereof  shall  become    common    to 
both." 

And  because  navigable  waters  were  thus, 
from  the  beginning,  recognized  as  public 
highways,  and  have  ever  since  then  been 
treated  as  sacredly  devoted  to  the  public  . 
use,  they  were  always  in  principle  excluded 
from  the  sales  of  the  public  domain.  But 
the  contrary  rule  has  from  the  beginning 
prevailed  as  respected  non-navigable  waters, 
which  have  always  been  surveyed  and  sold 
and  paid  for.  I  shall  take  occasion  here- 
after, in  reviewing  the  legislation  of  Con- 
gress, to  demonstrate  this  fact,  and,  there- 
fore, to  point  out  that  the  statement  to  the 
contrary  in  the  passage  from  the  opinion 
in  Hardin  v.  Jordan,  which  I  have  already 
quoted,  must  have  been  the  result  of  con- 
founding the  general  practice  not  to  sell  pub- 
lic waters  with  the  universal  practice  to 
survey  and  sell  non-navigable  or  private 
wmIitm.  No  l)etter  illustration  of  the  truth 
of  this  statement  is  required  than  is  shown 
by  this  case,  where  the  United  States  sold 
and  'surveyed  the  beds  of  the  non-navigable[481] 
waters  to  the  defendants  below  long  after 
the  grant  of  the  border  lots;  and  the  same 
condition  of  things  is  evidencfbd  by  other  of 
the  Indiana  cases  which  have  been  re- 
viewed, and  it  is  to  be  observed  that  in  two 
of  the  cases  the  grant  or  direction  to  sell 
the  land  covered  by  non-navigable  waters 
was  made  by  special  acts  of  Congress  long 
after  the  border  lots  had  been  disposed  of. 

Doubtless,  as  the  result  of  the  provisions 
treating  navigable  waters  as  public  high- 
ways, and  from  a  consideration  of  the  na- 
ture and  extent  of  the  powers  vested  by  the 
Constitution  in  the  Federal  government  and 
those  reserved  to  the  states,  and  by  a  con- 
sideration of  the  doctrine  of  public  and  pri- 
vate waters  known  to  the  common  law,  it 
was  early  decided,  and  has  been  repeat- 
edly reiterated,  that  the  navigable  waters 
and  the  land  imder  them  belonged  to  the 
states — ^as  well  the  new  as  the  old — in  vir- 
tue of  their  sovereignty,  to  be  held  in  trust 
for  their  people  subject  to  the  power  of  Con- 
gress to  regulate  commerce.  And,  in  har- 
mony with  the  principle  just  stated,  it  has 
been  decided  that  such  navigable  waters  and 
the  land  under  them  in  the  public  domain 
of  the  United  States  within  the  territories, 
while  subject  to  be  disposed  of  by  Congress, 
under  the  trust  for  public  use,  were  yet 
held  by  the  United  States  to  be  transmitted 
to  the  new  states  to  be  formed,  and  which 
should,  when  endowed  with  statehood,  pos- 
sess them  with  the  same  rights  and  powers 
as  the  original  states.  A  list  of  the  cases 
in  which  thi«  doctrine  is  stated  is  appended 
in  the  margin. t 

tMartIn  v.  W^ji ddell  (1842)  16  Pet.  867,  410, 
10  L.  ed.  997,  1012 ;  Pollard  v.  Hagan  (1846)  8 
How.  213,  11  L.  ed.  566 ;  Goodtltle  em  dem.  Pol- 
lard V.  Klbbe  (1850)  9  How.  471,  13  L.  ed. 
220:  Doe  ex  dem.  Hallett  v.  Beebe  (1851)  18 
How.  25,  14  L.  ed.  35  ;  United  States  v.  Pacheco 
(1864)  2  Wall.  587,  17  L.  ed.  865;  Mumford  t. 
Wardwell  (1867)  0  Wall.  423,  18  L.  ed.  756; 
Smith  V.  Maryland  (1855)  18  How.  74,  15  L.  ed. 
270:  Weber  v-  State  Harbor  Comrs.  (1873)  18 
Wall.   67,   21   L.   ed.   798;   Barney  v.   Keokuk 
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[4821  •The  doctrine  of  the  cases  was  clearly 
stated  in  the  opinion  delivered  by  Mr.  Jus- 
tice Field,  speaking  for  the  court,  in  Tlli' 
noia  C.  R.  Co,  v.  Illinois,  146  U.  S.  387, 
435,  36  L.  ed.  1018,  1036,  13  Sup.  a.  Rep. 
110,  111,  where  it  was  said: 

"It  is  the  settled  law  of  this  country  that 
the  ownership  of,  and  dominion  and  sov- 
ereignty over,  lands  covered  by  tide  waters, 
wit!) in  the  limits  of  the  several  states,  be- 
long to  the  respective  states  within  which 
they  are  found,  with  the  consequent  right 
to  use  or  dispose  of  any  portion  thereof, 
when  that  can  be  done  without  substantial 
impairment  of  the  interest  of  the  public  in 
the  waters,  and  subject,  always,  to  the  par- 
amount right  of  Congress  to  control  their 
navigation  so  far  as  may  be  necessary  for 
tlie  regulation  of  commerce  with  foreign 
notions  and  among  the  states.  This  doctrine 
has  been  often  announced  by  this  court,  and 
is  not  questioned  by  counsel  of  any  ojf  the 

Earties.     Pollard  v.  Hagan,  3  How.  212,  11 
..  ed.  665;  Weher  v.  State  Barhor  Comrs, 
18  Wall.  57,  21  L.  ed.  798. 

"The  same  doctrine  is  in  this  country 
held  to  be  ap]|Hcab]c  to  lands  covered  by 
fresh  water  in  the  Great  Lakes,  over  which 
Is  conducted  an  extended  commerce  with 
different  states  and  foreign  nations.  These 
lakes  possess  all  the  general  characteristics 
of  open  seas,  except  in  the  freshness  of  their 
waters,  and  in  tne  absence  of  the  ebb  and 
flow  of  the  tide.  In  other  respects  they  are 
inland  seas,  and  there  is  no  reason  or  prin- 
ciple for  the  assertion  of  dominion  and 
sovereignty  over  and  ownership  by  the 
state  of  lands  covered  by  tide  waters  that 
is  not  equally  applicable  to  its  ownership 
of  and  dominion  and  sovereignty  over  lands 
covered  by  the  fresh  waters  of  these  lakes." 
And.  US  a  necessary  consequence  of  the 
ownership  by  the  states,  in  trust,  of  the 
navigfable  waters  and  the  land  under  them 
within  their  territorial  jurisdiction,  it 
came  to  be  decided  that  rights  in  and  inci- 
dent to  such  navigable  waters  or  the  land 
under  them  were  to  be  determined  solely 
with  reference  to  the  law  of  the  state  in 
which  such  navigable  waters  were  situ- 
ated. Barney  v.  Keokuk  (1876)  94  U.  S. 
324,  24  L.  ed.  224;  St.  Louis  v.  Myers 
I488]*(1885)  113  U.  S.  566,  28  L.  ed.  1131,5  Sup. 
Ct.  Hep.  640;  Packer  v.  Bird  (1891)  137  U. 
S.  069,  670,  34  L.  ed.  821,  11  Sup.  Ct.  Rep. 
210;  St.  Louis  v.  Rutz  (1891)  138  U.  8.  226, 
242,  34  L.  ed.  941,  947,  11  Sup.  Ct.  Rep.  337 ; 
Bhively  v.  Bowlby  (1894)  152  U.  S.  1,  40, 
88  L.  ed.  331,  346,  14  Sup.  Ct.  Rep.  548; 
Orand  Rapids  d  I.  R.  Co,  v.  Butler  (1897) 


(1876)  94  U.  8.  324,  24  L.  ed.  224 ;  McCready 
▼.  Virginia  (1876)  94  U.  8.  391.  24  L.  ed.  248; 
St.  Louis  V.  Myers  (1885)  113  U.  S.  666,  28  L. 
ed.  1131.  5  Sup.  Ct  Rep.  640;  Manchester  v. 
Massachusetts  (1891)  139  U.  8.  240.  36  L.  ed. 
169.  11  Sup.  Ct.  Rep.  559 ;  Packer  v.  Bird  (1891) 
137  U.  S.  601.  34  L.  ed.  819.  11  Sup.  Ct.  Rep. 
210:  St.  Louis  v.  Ruts  (1891)  138  U.  S.  226.  84 
I^  ed.  941.  11  Sup.  Ct.  Rep.  337 ;  San  Francisco 
V.  Lo  Roy  (1891)  138  U.  S.  656.  671.  84  L.  ed. 
1090.  1101,  11  Sup.  Ct.  Rep.  364;  Knight  v. 
United  Land  Asso.  (1891)  142  U.  S.  101.  183. 
86  L.  ed.  974,  981,  12  Sup.  Ct.  Rep.  238; 
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159  U.  S.  87,  40  L.  cd.  85,  16  Sup.  Ct  Rep. 
991;  8t,  Anthony  Falls  Water  Power  Co^ 
V.  St,  Paul  Water  Comrs.  (1897)  168  U. 
S.  349,  42  L.  ed.  497,  18  Sup.  Ct.  Rep.  157. 
But,  resting,  as  this  last  rule  necessarilj 
does,  upon  the  ownership  of  such  waters  by 
the  states,  it  can  have  no  application  to 
the  proposition  that  rights  in  and  to  the 
land  beneath  the  non-navigable  waters  of 
the  public  domain  which  belong  to  the 
United  States,  are  to  be  determined  solclj 
by  the  law  of  the  states.  On  the  contrary, 
the  decision  that  the  right  to  the  property 
belonging  to  the  states  Is  to  be  determined 
by  the  state  law,  because  of  the  state  own- 
ership, involves  the  converse  proposition 
that  the  elfect  of  a  grant  of  land  and  waters 
in  the  public  domain  of  the  United  States^ 
whicli  are  not  navigable,  and,  therefore,  be- 
long to  the  United  States,  is  to  be  deter- 
mined by  the  law  of  the  United  States. 

The  ownership  by  the  United  States  of 
the  public  domain  being  thus  unquestionaiMe, 
there  can  be  no  room  for  the  contention 
that  the  quantity  and  character  of  property 
in  the  public  domain  which  passes  by  grant 
from  the  United  States  is  not  to  be  exclu- 
sively measured  by  the  law  of  the  United 
States,  because  of  want  of  power  in  the 
United  States  over  the  subject-matter  of 
sale  of  the  public  domain.  Such  a  conten- 
tion would  DO  obviously  without  merit,  in 
view  of  the  express  delegation  of  authority 
concerning  the  propeiiv  of  the  United 
States,  contained  in  the  3d  section  of  the  4th 
article  of  the  Ck>nstitution,  whereby  Con- 
gress was  vested  with  power  "to  dispose  of 
and  make  all  needful  rules  and  regulations 
respecting  the  territory  or  other  property 
belonging  to  the  United  States." 

The  comprehensive  system  of  legislation, 
beginning  with  the  very  birth  of  the  govern- 
ment, providing  for  the  survey  and  sale  of 
the  public  domain,  the  administrative  ma- 
chinery devised  for  executing  these  laws, 
and  the  multitude  of  decisions  of  this  court 
concerning  questions  which  have  arisen 
thereunder,  which  have  ever  been  deemed 
proper  to  be  determined  solely  from  a  con- 
sideration of  the  laws  of  the  United  States, 
to  my  mind  serve  to  demonstrate  the  un- 
soundness of  the  proposition  that  *any  oth-[484) 
er  law  than  that  of  the  United  States  meas- 
ures the  nature  and  extent  of  title  to  the 
public  domain  conveyed  by  authority  of  the 
laws  of  the  United  States. 

Besides  the  implication  resulting  from  the 
general  legislation  of  Conmress  concerning 
the  sale  and  disposition  of  the  public  do- 
main, the  special  statutes  granting  rights 


Kankanna  Water  Power  Co.  v.  Green  Bay  it  If . 
Canal  Co.  (1891)  142  U.  8.  255,  85  L.  ed.  1004, 
12  Sap.  Ct.  Rep.  178:  Illinois  C.  B.  Co.  ▼.  ih 
Unols  (1892)  146  U.  8.  887,  30  L.  ed.  1018.  IS 
Sup.  Ct.  Rep.  110;  Shively  v.  Bowlby  (18M) 
152  U.  8.  1,  38  L.  ed.  831,  14  Sap.  Ct.  Rep.  548 : 
Grand  Rapids  ft  I.  R.  Co.  y.  Bntler  (1805)  159 
U.  S.  87.  40  L.  ed.  85.  15  Sap.  Ct.  Rep.  091 :  8t. 
Anthony  Palls  Water  Power  Co.  v.  St.  Pa  a  I 
Water  Conirs.  (1807)  168  U.  8.  340.  42  L.  ed. 
407,  18  Sap.  Ct.  Rep.  157 ;  and  Mobile  Transp. 
Co.  T.  Mobile  (1003)  187  U.  8.  470.  ante,  266, 
23  Sup.  Ct.  Rep.  170. 
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hk,  and  r^^lating  the  use  of,  the  non-navi- 
gable waters  upon  the  public  lands,  are  very 
conclusive.  Act  of  July  26,  1866  (14  Stat. 
at  Lu  253,  chap.  262)  ;  Act  of  March  3, 
1877  (19  Stat,  at  L.  377,  chap.  107,  U.  S. 
Comp.  Stat.  1901,  p.  1648) ;  Act  of  March 
8,  1891  (26  Stat,  at  L.  1095,  chap.  561,  U. 
8.  Comp.  Stat.  1901,  p.  1535)  ;  Act  of  June 
17,  1902  (32  Stat,  at  L.  388).  See,  in  this 
connection,  Oatierrea  v.  Albuquerque  Land 
d  Irrig,  Co.  188  U.  S.  545,  ante,  588,  23 
Sup.  Ct.  Rep.  338,  and  United  States  v. 
Rio  Qrande  Dam  d  Irrig,  Co.  174  U.  S.  690, 
704,  43  L.  ed.  1136,  1142,  19  Sup.  Ct.  Rep. 
770. 

I  refer  to  a  few  cases  in  which  the  com- 

glete  and  efficient  power  of  the  United 
tates  and  the  controlling  effect  of  its  laws 
have  been  considered  and  lucidly  stated. 

In  Bagnell  v.  Broderick  (1839)  13  Pet. 
436,  10  L.  ed.  235,  it  was  held  that  a  state 
legislature  was  not  competent  to  declare  a 
oertilicate  of  purchase  of  equal  dignity  with 
a  patent;  ana  it  was  jobserved  (p.  450,  L. 
ed.  p.  242)  : 

"Congress  has  the  sole  power  to  declare 
the  dignity  and  effect  of  titles  emanating 
from  the  United  States." 

Wilcox  V.  Jackson  em  dem,  M'Connel 
(1839)  13  Pet.  498,  10  L.  ed.  264,  was  an 
action  in  ejectment,  brought  in  a  state 
court  of  Illinois,  to  recover  property  which 
had  at  one  time  been  part  of  a  military 
post.  The  plaintiff  based  his  claim  upon 
a  register's  certificate,  which  the  laws  of 
Illinois  declared  to  be  evidence  of  title  suf- 
ficient to  support  an  action  in  ejectment.  In 
reversing  the  judgment  for  the  plaintiff,  the 
court,  in  the  course  of  the  opinion,  speaking 
through  Mr.  Justice  Barbour,  said  (p.  516, 
L.  ed.  p.  273) : 

"It  has  been  said  that  the  state  of  Illi- 
iioi9  has  a  right  to  declare  by  law  that  a 
title  derived  from  the  United  States,  which, 
by  their  laws,  is  only  inchoate  and  imper- 
fect, shall  be  deemed  as  perfect  a  title  as 
if  a  patent  had  issued  from  the  United 
States,  and  the  construction  of  her  own 
courts  seems  to  give  that  effect  to  her  stat- 
ute. .  .  .  We  hold  the  true  principle  to 
be  this,  that  whatever  the  question  in  any 
court,  state  or  Federal,  is,  whether  a  title 
[485] to  land  which  had  once  been  the  'property 
of  the  United  States  has  passed,  that  ques- 
tion must  be  resolved  by  the  laws  of  the 
United  States;  but  that  whenever,  accord- 
ing to  those  laws,  the  title  shall  have 
passed,  then  that  property,  like  all  other 
property  in  the  state,  is  subject  to  state  leg- 
islation, so  far  as  that  legislation  is  con- 
sistent with  the  admission  that  the  title 
passed  and  vested  according  to  the  laws  of 
the  United  States." 

Irvine  v.  Marshall  (1858)  20  How.  558, 
15  L.  ed.  994,  was  an  action  originally 
brought  in  a  court  of  the  territory  of  Min- 
nesota. It  was  alleged  that  the  defendant 
Marshall,  as  the  agent  of  the  plaintiff,  had 

eurchased  certain  public  lands  with  funds 
elonging  to  plaintiff  and  a  codefendant ;' 
that  ^tarshall  thereafter  took  a  patent  cer- 
tificate in  his  own  name,  and  refused  to 
190  U.  S. 


convey  an  undivided  half  of  the  land  to  th& 
plaintiff.  The  bill  of  complaint  was  de- 
murred to  upon  the  ground  that  the  action 
could  not  be  maintained  because  of  certain, 
provisions  of  the  territorial  statute  relat- 
mg  to  resulting  trusts.  Applying  its  pre- 
vious ruling  in  Wilcox  v.  Jackson  ex  dem^ 
M'Connel,  the  court,  in  the  course  of  the 
opinion,  speaking  through  Mr.  Justice  Dan- 
iel, said  (p.  563,  L.  ed.  p.  997) : 

"Within  the  provisions  prescribed  by  thfr 
Constitution,  and  by  the  laws  enacted  in 
accordance  with  the  Constitution,  the  acts 
and  powers  of  the  ^vernment  are  to  be  in- 
terpreted and  applied  90  as  to  create  and 
maintain  a  system,  general,  equal,  and  ben- 
eficial as  a  whole.  By  this  rule,  the  acts 
and  the  contracts  of  the  government  must 
be  understood  as  referring  to  and  sustain- 
ing the  rights  and  interests  of  all  the  mem^ 
bers  of  this  Confederacy,  and  as  neither 
emanating  from,  nor  intended  for  the  pro- 
motion of,  any  policy  peculiarly  local,  nor 
in  any  respect  dependent  upon  such  policy. 
The  system  adopted  for  the  disposition  of 
the  public  lands  embraces  the  interests  ol 
all  the  states,  and  proposes  the  equal  par- 
ticipation therein  of  all  the  people  of  all 
the  states.  This  system  is,  therefore,  pecu- 
liarly and  exclusively  the  exercise  of  a 
Federal  power.  The  theater  of  its  accom- 
plishment is  the  seat  of  the  Federal  govern- 
ment. The  mode  of  that  accomplishment, 
the  evidences  or  muniments  of  right  it  be- 
stows, are  all  the  work  of  Federal  function- 
aries alone." 

*In  United  States  v.  Gratiot   (1840)    14  [486] 
Pet.  526,  537,  10  L.  ed.  573,  578,  consider- 
ing an  objection  that  Congress  was  without 
power  to  lease  the  public  lands,  it  was  said 
(p.  537,  L.  ed.  p.  578) : 

"Congress  has  the  same  power  over  .  .  . 
[the  public  lands]  as  over  any  other  prop- 
erty belonging  to  the  United  States;  and 
this  power  is  vested  in  Congress  without 
limitation." 

In  Gibson  v.  Chouteau  (1872)  13  Wall. 
92,  20  L.  ed.  534,  a  state  statute  of  limita- 
tions was  held  ineffective  as  against  a  pat- 
ent from  the  United  States.  The  court, 
speaking  through  Mr.  Justice  Field,  said 
(p.  100,  L.  ed.  p.  536): 

**The  same  principle  which  forbids  any 
state  legislation  interfering  with  the  power 
of  Congress  to  dispose  of  the  public  prop- 
erty of  the  United  States  also  forbids  any 
legislation  depriving  the  grantees  of  the 
United  States  of  the  possession  and  enjoy- 
ment of  the  property  granted  by  reason  of 
any  delay  in  the  transfer  of  the  title  after 
the  initiation  of  proceedings  for  its  acqui- 
sition. The  consummation  of  the  title  is 
not  a  matter  which  the  grantees  can  con- 
trol, but  one  which  rests  entirely  with  the 
government.  With  the  legal  title,  when 
transferred,  goes  the  right  to  possess  and 
enjoy  the  land;  and  it  would  amount  to  a 
denial  of  the  power  of  disposal  in  Congress- 
if  these  benefits,  which  should  follow  upon 
the  acquisition  of  that  title,  could  be  for- 
feited because  they  were  not  asserted  be- 
fore that  title  was  issued." 
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In  Fink  ▼.  0*NeiU  (1882)  106  U.  8.  283, 
27  T-*.  ed.  200,  1  Sup.  Ct.  Rep.  325,  Mr.  Jus- 
tice Matthews,  delivering  the  opinion  of  the 
court,  considerinjz  the  4th  section  of  the 
homestead  act  of  May  20,  18G2  (12  Stat,  at 
L.  393,  chap.  76,  U.  S.  Comp.  Stat.  1901,  p. 
1398),  which  provided  that  no  lands  ac- 
•quired  thereunder  should  in  any  event  be- 
<;onie  liable  to  any  debt  contracted  prior  to 
the  issuing  of  the  patent  therefor,  it  was 
-declared  that  Congress,  bv  such  provision 
liad  made  the  exemption  of  such  lands  from 
sale  on  execution  a  permanent  part  of  the 
national  policy. 

in  Pacl'cr  v.  Bird  (1891)  137  U.  S.  661, 
34  L.  ed.  819,  11  Sup;  Ct.  Kep.  210,  the  court 
passed  on  the  extent  of  the  grant  contained 
in  a  patent  of  the  United  States,  to  land  in 
California,  one  portion  whereof  abutted  on 
the  Sacramento  river.  The  patent  was  is- 
8ue<l  upon  a  decree  of  confirmation  on  a 
previously  existing  right  or  equity  of  the 
patentee  to  the  lauds,  and  the  survey  made 
1487] pursuant  to  the  *decree  was  incorporated  in 
the  patent.  In  the  course  of  the  opinion, 
speaking  through  Mr.  Justice  Field,  the 
court  said  (p.  669,  L.  ed.  p.  821,  Sup.  Ct 
Rep.  p.  212) : 

*'The  courts  of  the  United  States  will  con- 
strue the  grants  of  the  general  government 
without  reference  to  the  rules  of  construc- 
tion adopted  by  the  states  for  their  grants; 
but,  whatever  incidents  or  rights  attach  to 
the  ownership  of  property  conveyed  by  the 
government  will  be  determined  by  the 
states,  subject  to  the  condition  that  their 
rules  do  not  impair  the  efficacy  of  the 
jl^ants  or  the  use  and  enjoyment  of  the 
property  by  the  grantee." 

In  Rhively  v.  Bowlhy  (1894)  152  U.  S.  1, 
44,  38  L.  ed.  331,  347,  14  Sup.  Ct.  Rep. 
MS,  Mr.  Justice  Gray  delivering  the  opin- 
ion, the  langua/!e  just  quoted  was  approv- 
ingly referred  to;  and  Mr.  Justice  Peck- 
liam,  speaking  for  the  court,  in  8t.  Anthony 
Falls  Water  Votcer  Co,  v.  8t,  Paul  Water 
Comrs,  (1807)  168  U.  S.  349,  362,  42  L. 
-ed.  497,  502,  18  Sup.  Ct.  Rep.  157,  again 
approvingly  referred  to  the  statement. 

How  completely  these  authorities  apply 
to  this  case  becomes,  I  think,  manifest  when 
it  is  borne  in  mind  that  the  question  is 
whether  the  United  States,  by  the  convey- 
ance which  it  made  of  the  land  abutting  on 
the  water,  parted  with  the  title,  which  it 
confessedly  o>vned  prior  to  the  conveyance, 
to  the  beds  of  the  lakes  themselves.  The 
reservation  as  to  rights  and  incidents  re- 
ferred to  in  the  excerpt  made  above  from 
tlie  opinion  in  Packer  v.  Bird  is  but  a  reit- 
eration of  the  doctrine  enunciated  by  the 
court  in  the  concluding  sentences  of  the 
opinion  in  Irvine  v.  Marshall,  20  How. 
558,  15  L.  ed.  094,  and  its  import  is  further 
shown  by  the  opinion  in  Barney  v.  Keokuk, 
04  U.  S.  324,  24  L.  ed.  224.  In  the  latter 
case,  the  question  presented  was  what  rights 
in  the  beds  of  navigable  streams  attached 
to  abutting  lands  conveyed  by  gr«ints  of  the 
United  States,  and  the  court  said  that,  us 
the  bods  of  navigable  waters  within  a  state 
were  the  property  of  the  state,  by  virtue 
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of  its  sovereignty,  no  rights  in  the  bed  of 
such  a  stream  could  be  conferred  by  a  con* 
veyance  from  the  United  States,  unless  the 
state  law  vested  such  rights  in  the  owners 
of  the  upland  without  reference  to  the 
source  from  which  the  title  to  the  upland 
had  been  derived.  If.  such  be  the  power  of 
the  states  as  to  navigable  waters  which  they 
hold  in  trust,  it  necessarily  follows  *that[4881 
what  rights  pass  by  a  conveyance  from  the 
United  States  to  land  under  non-navigable 
waters  must  be  determined  by  the  laws  of 
the  United  States,  to  whom  such  land  and 
water  when  situated  in  the  public  domain 
belong  in  absolute  ownership. 

The  ownership  in  the  United  States  and 
its  exclusive  power  under  the  Constitution 
to  administer  and  control  its  property  be- 
ing thus  demonstrated,  it  follows  that  the 
state  law  is  not  the  proper  criterion  bj 
which  to  ascertain  what  the  United  Static 
convened,  and,  therefore,  there  is  a  Federal 
question  to  be  examined. 

The  court  below  held,  although  the  United 
States  survey  had  not,  in  fact,  been  extended 
beyond  the  meander  line,  and  the  lots  con- 
veyed by  the  United  States  were  described 
as  fractional  on  the  plat  and  in  the  pat- 
ents, that  the  patentees  yet  took  full  subdi- 
visions. The  principle  applied  was  this: 
Where  marsh  land  or  non-navigable  waters 
were  within  a  meander  line  upon  which 
fractional  lots  were  abutted,  the  conveyance 
of  such  lots  by  the  United  States  carries 
also  the  marsh  land  or  non-navigable  water 
beyond  the  meander  to  the  extent  of  a  full 
subdivision.  And,  in  order  to  accomplish 
this  result,  the  marsh  land  and  water  inside 
of  the  meander  will  be  considered  to  have 
been  surveyed,  and  the  lines  of  the  survey 
be  hence  protracted  across  the  meander  so 
as  to  embrace  a  full  subdivision.  Whilst 
this  theory  was  plainly  irreconcilable  with 
the  construction  given  to  the  United  States 
law  by  the  supreme  court  of  Indiana  in 
cases  decided  by  it  prior  to  Stoner  v.  Rice^ 
121  Ind.  51,  6  L.  R.  A.  387,  22  N.  E.  008, 
that  case  annoimced  the  rule,  and  the  sub- 
sequent cases  in  Indiana  have  sanctioned  it 
down  to  and  including  Kean  v.  Rohy,  upon 
which  the  decision  in  this  case  was  rested. 
In  Hardin  v.  Jordan  the  doctrine  of  Stoner 
V.  Rice  was  criticised  as  an  unwarranted 
departure  from  the  common  law,  and  it  was 
observed — as  was  undoubtedly  the  case-^ 
that  the  Indiana  court,  in  Stoner  v.  Riee^ 
but  adopted  the  rule  announced  by  the  su- 
preme court  of  Michigan  in  Clute  v.  Fisher^ 
05  Mich.  48,  31  N.  W.  614,  decided  in  1887, 
shortly  before  the  decision  in  Stoner  r. 
Rice.  Now,  the  opinion  in  Clute  v.  Fisher 
shows  that  the  Michigan  court  in  that  case 
but  followed  a  prior  ruling  made  by  it  at 
the  same  term,  in  Palmer  v.  Dodd,  64  Mich. 
474,  31  N.  W.  209.  The  latter  case  involved 
title  to  land  within  a  'section  •made  frac-[ 
tional  by  a  meandered  lake  or  marsh,  and 
the  controversy  turned  upon  whether,  un- 
der the  law  of  the  United  SUtes,  the  rights 
of  the  owner  of  the  fractional  section  ex- 
tended beyond  the  meander  line.     The  sn- 
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preme  court  of  Michigan,  in  deciding  the 
qucBtion.  snid: 

"When  the  United  States  grants  by  oat- 
ent  land  described  by  a  lesal  subdivision, 
the  grantee  is  entitled  to  all  the  land  em- 
braced within  the  legal  subdivision  con- 
tained in  his  grant,  and  is  not  limited  by 
the  number  of  acres  specified  in  the  patent 
or  upon  the  government  plat.  The  meanders 
have  no  significance  as  t>oundarie8,  and  are 
not  intended  as  such.  They  are  run  simply 
to  afford  a  means  of  computing  the  area 
contained  in  the  fraction  wnich  the  United 
States  requires  payment  for  on  sale  of  the 
public  domain.  But  no  crantee  by  such 
patent,  granting  a  legal  subdivision  of 
land,  can  derive  title  to  land  upon  another 
legal  subdivision.  This  we  have  decided  in 
the  cases  of  Wilson  v.  Hoffman,  54  Mich. 
246,  20  N.  W.  37 ;  Keyser  v.  Sutherland,  59 
Mich.  455,  26  N,  W.  865,  which  were  based 
upon  the  decision  of  the  Supreme  Court  of 
the  United  States  in  Broum  y.  Clements,  3 
How.  050,  11  L.  ed.  767." 

It  is,  hence,  apparent  that  the  rule  in 
Clnte  v.  Fisher  was  based  upon  the  con- 
struction of  the  law  of  the  United  States 
expounded  by  this  court  in  Brown  v.  Clem- 
ents, 3  How.  650,  11  L.  ed.  767.  But,  long 
prior  to  the  decision  in  Clute  v.  Fisher,  this 
court,  in  Oazeam  v.  Phillips  (1857)  20  How. 
372,  15  L.  ed.  958,  had  reviewed  the  case  of 
Broun  v.  Clements,  and  decided  that  the 
sale  of  a  fractional  lot  did  not  convey  a  full 
subdivision;  and,  in  consequence  of  this 
view,  the  case  of  Brown  v.  Clements  was  ex- 
presnly  overruled.  In  subsequent  cases  in 
Michigan  the  fact  that  that  court  had  mis- 
takenly predicated  its  conclusion  in  Clute 
V.  Fisher  on  a  case  which  this  court  had 
overruled,  has  been  conceded.  Qrand  Rap- 
ids Ice  d  Coal  Co*  v.  South  Qrand  Rapids 
Ice  &  Coal  Co.  102  Mich.  227,  25  L.  R.  A. 
815,  <J0  N.  W.  081.  But,  whilst  the  Michi- 
gan  court  has  thus  recogni««d  the  error  in- 
to which  it  inadvertently  fell  in  Clute  v. 
Fisher,  the  Indiana  court  has  continued  to 
apply  that  rule,  although  the  sole  authority 
upon  which  it  rests  has  been  repudiated. 

Decides  the    error    in    the    ruling    below 
[400]  which  is  thus  shown  to  *exist,  the  princi- 
ple applied  is,  moreover,  in  conflict  with  de- 
cisions of  this  court  since  the  ruling  in  Oath 
earn  v.  Phillips, 

In  Rome  v.  Smith,  159  U.  S.  40,  40  L. 
ed.  68,  15  Sup.  Ct.  Rep.  988,  certain  frac- 
tional lots  appeared  by  the  plat  of  survey 
to  be  bounded  on  the  west  by  the  meander 
line  of  the  Indian  river.  It  was,  however, 
found  as  a  fact  that  the  water  line  which 
was  surveved  and  made  the  boundary  of  the 
lots  was  Ihe  line  of  a  bayou  or  savannah, 
and  that  there  had  been  an  omission  to 
make  n  survey  of  the  land  west  of  the  bayou 
and  between  it  and  the  main  bed  of  the  In- 
dian river.  The  court,  speaking  through 
Mr.  Justice  Brewer,  said  (p.  45,  L.  ed.  p. 
70,  Sup.  Ct,  Rep.  p.  990) : 

"Altnouffh  it  was  unsurveyed,  it  does  not 
follow  that  a  patent  for  the  surveyed  tract 
adjoining  carries  with  it  the  land  which, 
perhaps,  ought  to  have  been,  but  which  was 
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not  in  fact,  surveyed.  The  patent  conveys 
only  the  land  which  is  surveyed;  and,  when 
it  is  clear  from  the  plat  and  the  surveys 
that  the  tract  surveyea  terminated  at  a  par- 
ticular body  of  water,  the  patent  carries 
no  land  beyond  it." 

In  mUs  V.  Cedar  Point  Cluh,  175  U.  a 
300,  44  L.  ed.  171,  20  Sup.  Ct.  Rep.  124, 
it  appeared  that  a  survey  was  made  in 
1834-1836  of  fractional  townships  in  the 
northern  part  of  Ohio,  adjacent  to  Lake 
Brie.  By  the  field  notes  and  plat  certain 
sections  were  shown  as  fractional,  because 
a  tortuous  meander  line  was  shown  upon 
the  plat  of  survey  upon  which  the  fractional 
lots  abutted.  Across  this  meander  line 
there  was  a  region  of  countiy  described  as 
a  marsh,  and  agreed  in  the  statement  of 
facts  to  be  a  lx>dy  of  low,  swamp  land, 
partly  boggy  and  partly  di^,  stretched  be- 
yond to  the  shores  of  Lake  Erie.  The  claim 
of  the  owner  of  the  abutting  lands  was  that 
his  boundary  was  not  the  meander  at  the 
edge  of  the  marsh,  but  Lake  Erie.  By  re- 
ferring to  the  plat  previously  excerpted  in 
reviewing  one  of  the  Tolleston  Club  Cases, 
showing  the  situation  of  the  land  which  was 
in  controversy  in  those  cases,  it  will  be  seen 
that  the  precise  condition  passed  upon  in 
those  cases  was  involved  in  Niles  v.  Cedar 
Point  Cluh,  175  U.  S.  300,  44  L.  ed.  171,  20 
Sup.  Ct.  Rep.  124.  With  the  exact  situation 
confronting  it,  instead  of  applying  the  er- 
roneous rule  announced  .in  Indiana,  this 
court  held  that  the  purchaser  of  the  frac- 
tional lots  abutting  on  the  meander  did  not 
take  a  complete  subdivision,  but  was  *con-[401] 
fined  by  the  meander  line  and  got  only  the 
land  which  he  bought  and  paid  for.  The 
court,  speaking  through  Mr.  Justice  Brew- 
er, said  (p.  306,  L  ed.  p.  173,  Sup.  Ct.  Rep. 
p.  127) ; 

"It  appears  distinctly  from  the  field  notes 
and  the  plat  that  the  surveyor,  Rioe^ 
stopped  his  surveys  at  this  'marsh,'  as  he 
calicid  it.  These  surveys  were  approved  and 
a  plat  prepared,  whiefa  was  basea  upon  the 
survers  and  field  notes,  and  showed  the  lim- 
its oi  the  tracts  which  were  for  sale.  The 
patents,  referring  in  terms  to  the  survey  and 
plat,  clearly  disclose  that  the  government 
was  not  intending  to,  and  did  not,  convey 
any  land  which  was  a  part  of  the  marsh. 
•  .  .  •  • 

"It  may  be  that  surveyor  Rice  erred  in 
not  extending  his  surveys  into  this  marsh, 
but  his  error  does  not  enlarge  the  title  con- 
veyed by  the  patents  to  the  surveyed  frac- 
tional sections.  The  United  States  sold  on- 
ly the  fractional  sections,  received  only  pay 
therefor,  an  amount  fixed  by  the  number  of 
acres  conveyed,  and  one  receiving  a  patent 
will  not  ordinarily  be  heard  to  insist  that, 
by  reason  of  an  error  on  the  part  of  the 
surveyor,  more  land  was  bought  than  was 
paid  for,  or  than  the  government  was  offer- 
ing for  sale." 

And  the  same  meaning  was  attributed  to 
a  meander  line  in  French-Glenn  Live  Stoek 
Co.  V.  Sprinfin-,  185  U.  S.  54,  46  L.  ed. 
803.  22  Sup.  Ct.  Rep.  563. 

But  it  is  said  the  state  of  Indiana  was 
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entitled  to  the  land  under  the  beds  of  the 
lakes  in  and  by  virtue  of  the  act  of  Congress 
of  September  28,  1850,  known  as  the  swamp 
land  act,  and,  therefore,  the  error  committed 
below,  as  to  the  meaning  of  the  survey  and 
patents,  is  without  importance.  But  the 
state  could  not  acquire  a  legal  title  to  land 
under  the  swamp  land  act  except  by  patent 
( Nilea  v.  Cedar  Point  Cluh,  175  U.  8.  309, 
44  L.  ed.  174,  20  Sup.  Ct.  Rep.  124;  Brown 
Y.  Hitchcock,  173  U.  S.  473,  43  L.  ed.  772, 
19  Sup.  Ct.  R^.  485;  Rogers*  Locomotive 
Mach.  Works  y.  American  Emigrant  Co.  164 
U.  S.  559,  574,  41  L.  ed.  552,  558,  17  Sup. 
Ct.  Rep.  188;  Michigan  Land  d  Lum- 
ber Co.  V.  Rust,  168  U.  S.  589,  592,  42  L. 
ed.  591,  592,  18  Sup.  Ct.  Rep.  208),  and 
such  patent  must  have  been  based  upon  a 
survey,  as  the  statute  clearly  contemplated 
the  selection  and  patenting  <»ily  of  "legal 
subdivisions."  Act  September  28,  1850  (9 
Stat,  at  L.  519,  chap.  84,  U.  S.  Comp.  Stat. 
1901,  p.  1587).  The  survey  having  stopped 
•  at  the  bank,  and  the  bed  of  the  lake  not 
having  been  surveyed,  platted,  or  subdi- 
[4M]vided,  or  the  area  thereof  ascertained,  *no 
right  of  the  state  had  attached  to  the  lake- 
bed  land  under  the  swamp  land  act.  In- 
deed, whilst  some  of  the  earlier  cases  in  In- 
diana construed  the  swamp  land  act  in  di- 
rect conflict  with  the  meaning  of  that  act 
as  interpreted  by  this  court  in  the  cases 
above  cited,  in  a  later  case  {Tolleston  Cluh 
V.  State)  the  Indiana  court,  on  the  rehear- 
ing, pointed  out  that,  under  a  correct  con- 
struction of  the  swamp  land  act,  a  survey 
and  a  patent  were  essential  prerequisites  to 
the  passing  of  rights  to  the  state  under  the 
swamp  land  act.  And  the  confirmatory  act 
of  March  3,  1857  (11  Stat,  at  L.  251,  chap. 
117,  U.  S.  Comp.  Stat.  1901,  p.  1588), 
clearly  has  no  application,  as  patents  had 
issued  in  1853  up<m  all  the  selections  made 
for  the  state. 

The  mind  cannot  fail  at  once  to  perceive 
the  serious  disturbance  to  vested  rights 
which  must  follow  from  the  suggestion  that 
title  passed  to  the  state  of  Indiana,  under 
the  swamp  land  act,  to  land  belonging  to 
the  United  States,  which  at  the  time  of  the 
issue  of  the  patents  to  the  state  had  not  been 
surveyed  or  selected  by  the  Secretary  of  the 
Interior  for  account  of  the  state,  and  which 
was  not  parceled  into'  legal  subdivisions  un- 
til 1875,  when  the  lake-^d  land  in  question 
was  surveyed  as  the  property  of  the  United 
States. 

I  am  brought,  then,  to  these  questions: 
Did  the  I^nit^  States,  by  running  meander 
lines,  lose  her  title  to  the  lands  within  such 
lines?  and.  Did  she^  by  issuing  patents  for 
the  fractional  lots  abutting  on  lakes  which 
were  thus  meandered,  convey  to  her  gran- 
tees title  to  the  center  of  the  lakes? 

It  cannot  be  successfully  controverted 
that  from  the  beginning,  both  under  the 
Confederation  and  since  the  adoption  of  the 
Constitution,  the  laws  for  the  survey  and 
sale  of  the  public  domain  have  contemplated 
as  well  the  survey  and  sale  of  both  dry  land 
and  land  covered  by  water,  except  that  un- 
der navigable  waters.  This  so  clearly  re- 
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suits  from  the  text  of  the  statutes  that  I 
content  myself  with  making  reference  to 
the  sections  of  the  Revised  Statutes  relating 
to  the  subject,  and  to  a  citation  in  the 
manpn  of  some  of  the  earlier  statutes.f 

*The  fact  that  land  under  non-navigable  [483) 
waters  was  subject  to  survey  and  sale,  and 
the  settled  practice  of  meandering  naviga- 
ble streams  and  making  fractional  abutting 
lots,  is  aptly  illustrated  by  the  case  of  Bur- 
gett  v.  Laptce  (1850)  8  How.  48,  12  L.  ed. 
982.     The  question  presented  in  that  case 
arose  under  the  act  of  Maroh  3,  1811    (2 
Stat,  at  L.  662,  chap.  46),  relating  to  the 
mode  of  surveying  public  lands  in  the  ter- 
ritory   of    Orleans.     By  the  2d  section  of 
that  act  power  was  conferred  to  depart  from 
the  rectangular  mode  of  survey  as  respected 
lands  abutting  on  certain  waters  in  the  ter- 
ritory.   Such  lands  wero  to  be  laid  out  into 
tracts  as  near  as  practicable  of  a  specified 
frontage  and  depth  on  a  river  or  bayou,  and 
to  be  bounded  by  such  lines  as  the  nature 
of  the    country    would    render    practicable 
and  most  convenient.    By  the  5th  section  of 
the  act  certain  rignts    of    pre-emption    or 
double  concessions    in    the    lands    back  of 
tracts  fronting  on  such  waters  were  created 
under  described  conditions  in  favor  of  the 
front  proprietors,  it  being  provided  in  the 
act  that  double  concessions  should    in    no 
event  extend  so  far  in  depth  as  to  include 
lands  fit  for  cultivation  '^bordering  on  an- 
other river,  creek,  bayou,  or  water  course.** 
Within  the  area  of  a  double  concession  in- 
volved in  the  controversy  in  the  case  named, 
there  was  a  bayou,  and  the  claim  on  one 
side  was  that  the  double  concession  should 
extend  back  and  embrace  the  lands  on  the 
bavoit  on  the  theory  that  it  was  non-navi- 
gable, while,  on  the  other  hand,  it  was  con- 
tended that  the  bayou  should  be  treated  a» 
navigable,  and  that  the  double  concession 
could  not  be  extended  back  to  embrace  the 
lands  bordering  on  the  bayou.     Considering 
the  contention  that  the  waters  of  the  bayou 
in    question,    though     non-navigable,    came 
within  the  description  of  water  courses  re- 
cited in  the  act,  the  court  said   (p.  69,  L. 
ed.  p.  991 ) : 

"To  what  description  of  water  course  did 
the  legislature  refer?    *The  enacting  claii8e[48A] 
provides  that  every  person    who    owns    a 

fOrdinances  of  Confederation :  May  20,  1785 
(1  BIrcbard*s  Land  Laws,  p.  11)  ;  July  18,  1787, 
art.  4  (Id.  p.  18)  ;  July  28,  1787  (Id.  p.  24) ; 
June  20,  1788  (Id.  p.  29)  :  and  July  9,  1788  (Id. 
p.  33).  Acts  of  Congress:  April  21,  1702  (1 
Stat,  at  L.  257,  chap.  25)  ;  May  5,  1702  (1  Stat, 
at  L.  206.  chap.  80)  ;  May  18,  1796  (1  Stat,  at 
L.  464,  chap.  20.  U.  8.  Comp.  SUt.  1901.  p. 
1862)  :  May  10,  1800  (2  Stat,  at  L.  78,  chap. 
56 )  ;  March  8, 1808  (2  SUt  at  L.  283,  chap.  27)  ; 
Mnrcb  26.  1804  (2  Stat,  at  L.  277,  chap.  35)  ; 
Febraary  11,  1805  (2  Stat,  at  L.  818,  chap. 
14)  ;  March  2,  1805(2  Stat  at  L.  829.  chap.  26)  ; 
March  8,  1811  (2  Stat  at  L.  662,  chap.  46)  ; 
April  24,  1820  (8  Stat  at  L.  566.  chap.  51)  ; 
April  5.  1832  (4  Stat,  at  I>.  503,  chap.  65).  Re- 
vised Statutes :  Title  32.  The  public  lands,  par- 
ticularly chapter  4  (Pre-emptions),  chapter  ft 
(Homeateads),  chapter  7  (Bale  and  disposal  of 
the  public  lands),  and  chapter  9  (Survey  of  (lie 
public  lands). 
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tract  of  land,  'bordering'  on  any  river, 
creek,  bayou,  or  water  course,  shall  have 
the  right  of  pre-emption  to  the  back  land. 
The  act  of  1811  has  been  construed,  in  the 
Department  of  Public  Lands,  for  nearly  for- 
ty years,  to  mean  that  those  owners  whose 
lands  fronted  on  a  navigable  stream  were 
only  provided  for;  and  that  the  word  'bor- 
der,' both  in  the  enacting  clause  and  in  the 
exception,  meant  to  front  on  a  navigable 
^rat^  course;  that  is  to  say,  such  waters 
as  are  described  in  the  3d  section  of  the  act 
of  Februarv  20,  1811  [2  Stat,  at  L.  642, 
chnp.  21],  by  which  Louisiana  was  author- 
ized to  form  a  state  Constitution  and  gov- 
ernment, by  which  act  the  River  Mississip- 
pi, and  the  navigable  rivers  and  waters  lead- 
ing into  the  same,  or  into  the  Gulf  of  Mex- 
ico, were  declared  to  be  common  highways, 
and  forever  free,  as  well  to  the  inhabitants 
of  the  said  state,  as  to  other  citizens  of  the 
United  States. 

*'Similar  provisions  as  respects  naviga- 
ble waters  are  common  to  other  states  where 
there  are  public  lands,  and  the  practice  has 
been  uniform  to  survey  and  sell  the  lands 
'bordering'  on  navigable  streams  as  frac- 
tional se^ions;  nor  is  the  channel  ever  sold 
to  a  private  owner.  Of  necessity,  it  had 
to  be  left  almost  exclusively  to  the  Depart- 
ment of  Lands  executing  the  public  surveys 
to  ascertain  what  stream  was  navigable,  and 
should  be  bordered  by  fractions  ana  reserved 
from  sale;  and  on  the  other  hand,  what 
waters  were  not  navigable,  and  should  be 
included  in  square  sections,  and  the  chan- 
nel sold." 

Whilst,  of  course,  the  case  arose  under 
the  act  of  1811,  the  opinion  points  to  the 
general  rule  obtaining  for  years  in  the 
Land  Department  on  the  subject  of  the  sale 
of  land  under  non-navigable  waters  and  the 
exclusion  of  land  forming  the  beds  of  nav- 
igable or  public  waters  from  survey  and 
sale. 

Without  presently  developing  this  subject 
further,  I  append  in  the  marginf  a  refer- 
[€85]ence  to  acts  of  Confess,  rules  of  the  *Land 
Department  governing  surv^s,  and  reports 
of  the  executive  officers  charged  with  the 
survey  and  disposition  of  the  public  do- 
main,* which,  beyond  peradventure,8how  that, 
from  the  very  beginning  of  the  government 
up  to  the  decision  in  Hardin  v.  Jordan,  the 
general  practice  was  to  treat  the  land  under 
non-navigable  waters  as  the  property  of  the 
United  States,  and  to  survey  and  sell  the 
same  as  part  of  the  public  domain.     In- 


deed, the  proposition  just  stated  is  estab- 
lished by  uie  facts  disclosed  in  Uie  various 
cases  decided  by  the  supreme  court  in  In- 
diana which  I  have  at  the  Qutset  reviewed. 

Whilst,  as  pointed  out  in  Surgett  v.  La^ 
pice,  the  existence  of    a  navigable    strcan> 
was  the  reason  which  usually  occasioned  a 
meander  line,  and  hence  fractional  subdi- 
visions,  the  provisions    of    the    surveying 
Iaw8,  both  under    the    Confederation    and 
since,  contemplated  such  a  meander  line  al- 
so wherever  there  existed  an  Indian  reser- 
vation or  private  land  claim  which  at  the 
time  of  the  survey  was  made  prevented  the 
extension  of  the  public  surveys.     But  it  is 
apparent  that  from  an  early  day  meander 
lines  and  resulting  fractional  sections  came 
to  be  established,  not  only  when  occasioned 
by  navigable  rivers,  Indian  reservations,  or 
private  land  claims,  but  from  other  causes. 
Thus,   where  the  deputy  surveyor  encoun- 
tered a  morass  or  swamp  which  he  deemed 
impassable,  or  such  a  body  of  non-naviga- 
ble water  as  in  his  judgment  it  would  not 
be  profitable  then  to  survey,  a  meander  line 
would     be    run     and     fractional     sections 
created.       When   this    practice    first   orig- 
inated, and  whether  the  surveyor  general  of 
the   respective   surveying   districts   applied 
uniform  rules  concerning  it,  the  official  docu- 
ments of  which  I  can  take  judicial  notice 
do  not  enable  me  to  determine.    But  certain 
it  Is  that  the  practice  prevailed    prior    to 
1827.    This  is  evidenced  *by  a  communica-[406|] 
tion  from  the  Land  Department  to  the  sur- 
veyor general  at  Washinston,    Mississippi, 
dated     Januaiy    30,    1827     (2    Birchard's 
Comp.  p.  862),  and  also  by  a  letter  from 
the  Commissioner  to  the  surveyor  general 
at  Cincinnati,  Ohio,  dated  March  11,  183& 
(Id.  962).     That  complaint  was  sometimes 
made  that  depu^  surveyors  had  mistakenly 
meandered  marsh  land,  which    it   was    as- 
serted should  have  been    surveyed,    subdi- 
vided, and  platted,  is  also  indicated  by  the 
official  communication  last  referred  to.  The 
practice  as  to  non-navigable  lakes,  above  al- 
luded to,  is,  moreover,  shown  by  the  mean- 
dering of  the  very  lakes  here  in  controversy 
(Wolf    and    George)   as  early  as  1835,  of 
Beaver  lake  and  the  lands  adjacent  to  the 
Calumet  river  about    the    same    time,    as 
shown  by  the  Indiana  decision  in  the  Poris^ 
mouth  Bank  and  Tolleaton  Cluh  Cases,  and 
of  Cross,  Soda,  Clear,  and  Fairy  lakes  in 
I..ouisiana  in  1839.    Sen.  Doc.  101,  54  Cong^ 
1st  session. 

The    general    practice  as  to  meandering 
lakes  and  ponds,  prevailing  in  the  survey- 


tAct  of  July  1,  1870  (16  Stat,  at  L.  187,  chap. 
100)  :  Act  of  January  11«  1873  (17  Stat  at  L. 
400.  chap.  82)  ;  Act  of  February  10,  1874  (18 
8tat.  at  L.  16,  chap.  80)  ;  Act  of  December  21, 
1874  (18  Stat  at  L.  208,  chap.  5)  ;  Manaal  of 
AanrejiDff  Instmctlons,  February  22,  1855,  ap- 
proved by  Congress,  May  80,  1862  (12  Stat,  at 
L.  400,  chap.  86)  ;  Instmctlons  of  Commission- 
er of  General  Land  Office  of  July  13.  1874 
(Copp*8  Public  Land  Laws,  p.  765)  ;  Report  of 
CommlMloner  of  General  Land  Office,  1868  (p. 
131)  :  Manaal  of  Surveying  Instructions,  May 
8,  1881  (p.  34),  Janaary  1,  1800  (p.  33),  and 
Jane  30,  1804  (p.  57),  which  last  was  approved 
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by  act  of  Aagast  15,  1804  (28  Stat  at  L.  285^ 
chap.  288,  U.  S.  Comp.  Stat  1001,  p.  1474)  ; 
Report  of  the  Commissioner  of  the  General 
Land  Office,  1877  (p.ll)  ;  Letter  of  Secretary 
of  Interior  In  response  to  a  resolution  of  the 
Uoase  of  Representatives  respecting  the  survey 
of  Lakes  Wolf  and  George  In  Indiana  and  Illi- 
nois (H.  R.  Ex.  Doc.,  No.  83,  45th  Congress,  2d 
session) :  Report  of  the  Commissioner  of  the 
General  Land  Office,  In  response  to  Senate  reiMK 
Intion  of  Janaary  14,  1806,  giving  Information 
relative  to  certain  lakes  in  Loalslana  (Sen.  Doc, 
No.  101,  54th  Congress,  1st  session). 
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tng  districta  ereated  prior  to  1860,  is,  how- 
ever, oonclusSvely  shown  by  the  "Manual  of 
InstructioDs"  dated  February  22,  1866,  is- 
sued by  the  Land  Department  for  the  guid- 
ance of  the  RiinreyorB  and  deputy  surveyors. 
In  a  letter  transmitting  this  manual,  the 
Commissioner  of  the  General  Land  Office  di- 
rected attention  to  the  fact  that  it  was  a 
revised  edition  of  the  previous  instructions 
•m  the  subject.  Among  the  instructions 
contained  in  this  manual  was  the  following 
(Lester  I^nd  Laws,  p.  714) : 

'*3.  You  are  also  to  meander,  in  manner 
aforesaid,  all  lakes  and  deep  ponds  of  the 
area  of  26  acres  and  upwards;  also  naviga- 
ble bayous;  shallow  ponds,  readily  to  be 
drained,  or  likely  to  dry  up,  are  not  to  be 
tneandered." 

This  manual  was  approved  by  Congress 
on  May  30,  1862  (12  Stat,  at  L.  409,  chap. 
80).  Like  manuals,  reiterating  the  instruc- 
tions above  referred  to,  were  issued  on  May 
3,  1881,  Januaiy  1,  1800,  and  June  30,  1894 
(p.  67) ;  and  the  manual  of  1894  was  ap- 
proved by  Congress  on  August  16,  1894.  28 
iStat.  at  L.  286,  chap.  288,  U.  S.  Comp.  Stat 
1901,  p.  1474. 

Whilst  the  statements  already  made  are 
fiuflloient  to  demonstrate  that  the  rule  con- 
tained in  the  manuals  but  substantially  ex- 
prcs«sr<l  the  practice  prevailing  from  the  be- 
.(407] ginning,  such  *fact  is  additionally  demon- 
strnted  bv  the  report  of  the  Commissioner 
ct  the  General  Office  for  1868  (p.  131), 
^wherein,  referring  to  the  rule,  he  said  that, 
Sn  fiubstance,  it  but  reiterated  the  practice 
«l\vnys  followed  in  the  Land  Department. 

Tirerc  is  in  reason,  then,  no  support  for 
tthc  proposition  annoimced  in  some  cases  de- 
«cide<I  by  state  courts, — presumably  on  the 
autliority  of  the  rule  in  Hardin  v.  Jordan, 
^-that  the  stopping  of  a  survey  at  the  mar- 
mi  of  a  non-navigable  body  of  water  and 
She  meandering  of  the  same  operate  to  de- 
prive the  United  States  of  the  title  to  land 
^within  the  meanders,  which  the  United 
States  had  owned  before  the  meander  lines 
were  run.  To  say  this  would  be  only  to  de- 
clare that  power  existed  in  the  executive 
officers  of  the  government  to  strip  the  Unit- 
ed States  of  its  property  by  a  mere  method 
of  survey,  when  from  the  beginning  no  au- 
tliority  to  that  effect  had  been  conferred, 
and  no  such  purpose  was  contemplated. 
The  practice  of  the  government  and  the  de- 
cisions of  this  court,  it  seems  to  me,  leave 
no  room-  for  controversy  on  this  subject. 
Thus,  whore  a  navigable  stream  was  mean- 
dered, and  within  the  meander  lines  were 
tinsurveyed  Islands  forming  part  of  the  pub- 
lic domain  of  the  United  States,  and  a  re- 
quest was  subsequently  made  imder  the 
provisions  of  the  statutes  of  the  United 
States  for  their  survey  (12  Stat,  at  L. 
410,  chap.  90),  the  practice  of  the  depart- 
■noit  was  to  comply  with  the  request  and 
survey  and  dispose  of  the  islands  as  parts 
ef  the  public  domain.  Report  Land  Office, 
IMS,  p.  121.  And,  as  said  in  the  same  re- 
port, m  referring  to  the  rule  prevailing 
tram  the  beginning  concerning  the  meander- 
ing of  labcs  and  ponds,  where,  subsequently 
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to  such  meandering,  lake  beds  were  report- 
ed as  dry,  they  "were  surveyed  and  brought 
into  the  market. ,  In  all  these  instances  the 
United  States  has  but  exercised  the  ordinary 
right  of  proprietorship." 

The  decisions  of  this  court  already  re- 
ferred to  conclusively  establish  at  the  ssme 
time  that  the  mere  running  of  a  meander 
line  did  not  affect  the  title  of  the  United 
States  to  the  land  within  such  meanders. 
Without  going  over  all  the  cases,  it  suffices 
to  call  attention  on  this  point  to  CkLzzam 
V.  Phillips,  20  How.  372,  15  L.  ed.  958, 
and  Niles  v.  Cedar  Point  Cluh,  175  U.  8. 
300,  44  L.  ed.  171,  20  Sup.  Ct.  Rep.  124. 
*Quite  recently  the  subject  was  again  passed  [408] 
upon  in  United  States  v.  Mission  Rook  Co, 
189  U.  S.  391,  ante,  865,  23  Sup.  Ct.  Rep. 
006.  In  that  case  there  existed  in  naviga- 
ble waters  a  small  island,  and,  whilst  the 
title  of  the  state  to  the  land  imder  the  navi- 
gable waters  was  sustained,  the  title  of  the 
tJnited  States  to  the  island  was  upheld. 

The  prior  title  of  the  United  States  being 
unaffected  by  the  meander,  did  the  convey- 
ance by  the  United  States  of  a  specified 
?uantity  of  land  contained  in  described 
ractional  lots  abutting  on  a  meander,  the 
land  under  water  within  the  meanders  be- 
ing unsurveyed  and  unplatted,  convey  l^ 
legal  intendment  more  than  the  grant  pur- 
ported to  embrace? 

It  cannot  be  controverted  that,  at  com- 
mon law,  as  elaborately  pointed  out  in 
Hardin  v.  Jordan,  the  owner  of  land  abut- 
ting on  an  unnavigable  body  of  water,  by 
conve3ring  the  upland  as  bounding  on  the 
wat^,  without  restriction  or  reservation  in 
the  deed,  in  legal  effect,  caused  the  center 
of  the  stream  to  be  the  boundary  of  the 
land  conveyed.  But,  it  seems  to  me,  it  can- 
not be  questioned  that  the  statutes  of  the 
United  States  relating  to  the  disposal  of 
the  public  domain  confer  no  power  what- 
ever to  sell  unsurveyed  public  land,  nor  do 
such  statutes  invest  courts  with  the  author- 
ity to  enlarge  the  grants  actually  specified 
in  the  patents  of  the  United  States.  A  grant 
by  the  United  States  is  to  be  interpreted  by 
the  statutes  of  the  United  States,  and  there- 
fore is  not  subject  to  be  enlai^ged  by  any 
principle  of  conveyance  beyond  the  express 
mtendment  of  the  statute  under  the  author- 
ity of  which  the  grant  is  made.  The  dif- 
ference between  the  rules  of  construction 
applicable  to  grants  made  by  a  government 
and  the  grant  made  by  an  individual  is 
that  grants  of  the  government  are  to  be 
strictly  construed  in  its  favor  and  against 
the  grantee;  in  other  words,  that  nothing 
passes  by  the  grant  but  that  which  is  neces- 
sarily and  expressly  embraced  in  its  terms. 

The  doctrine  on  this  subject  was  aptly 
stated  by  the  court  in  Shively  v.  BotAby, 
speaking  through  Mr.  Justice  Gray,  where 
it  was  said  (152  U.  S.  10,  38  L.  ed.  335, 
14  Sup.  Ct.  Rep.  551 ) : 

"It  was  argued  for  the  defendants  in  er- 
ror that  the  question  presented  was  a  mere 
question  of  construction  of  a  grant  bounded 
*by  tide  water,  and  would  have  been  the[4<^^ 
same  as  it  is  if  the  grantor  had  been  a  pri- 
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Tate  person.  But  this  is  not  so.  The  rule 
of  construction  in  the  case  of  such  a  grant 
from  the  sovereign  is  quite  different  from 
that  which  governs  private  grants.  The  fa- 
miliar rule  and  its  chief  foundation  were 
felicitously  expressed  by  Sir  William  Scott: 
'All  grants  of  the  Crown  are  to  be  strictly 
construed  against  the  grantee,  contraiy 
to  the  usual  policy  of  the  law  in  the  consid- 
eration of  grants;  and  upon  this  just 
ground,  that  the  prerogatives  and  rights  and 
anoluments  of  tne  Crown  being  conferred 
upon  it  for  creat  purposes,  and  for  the  pub- 
lic use,  it  snail  not  he  intended  that  such 
prerogatives,  rights,  and  emoluments  are 
diminished  by  any  grant,  beyond  what  such 
grant  by  necessary  and  unavoidable  con- 
struction shall  take  away/  The  Rebeckah^ 
1  C.  Rob.  227,  230.  Many  judgments  of 
this  court*  are  to  the  same  effect.  Charles 
River  Bridge  v.  Warren  Bridge,  11  Pet.  420, 
644-648,  g  L.  ed.  773,  822-824;  Martin  v. 
Waddell,  16  Pet.  367,  411,  10  L.  ed.  997, 
1013;  Central  Transp.  Co.  v.  Pullman's 
Palace  Car  Co,  139  U.  S.  24,  49,  35  L.  ed. 
65,  64,  11  Sup.  Ct.  Rep.  478." 

Applying  this  doctrine  to  the  lands  in 
question,  as  the  law  of  the  United  States 
conferred  no  authority  to  transfer  unsur- 
veyed  land,  and  confined  the  patentee  to  the 
land  actually  described  in  the  patent  as 
strictly  construed,  it  follows  that,  by  the 
issue  of  its  patents  for  fractional  lots  abut- 
ting on  the  water,  the  United  States  did  not 
transfer  the  title  to  the  beds  of  the  lakes  in 
question  within  the  meander  lines. 

And  the  Land  Department,  in  executing 
•  the  acts  of  Congress,  and  Congress  itself,  in 
dealing  with  the  subject,  have  so  uniformly 
manifested  the  purpose  that  the  ^ants  of 
the  United  States  to  land  bordering  on  a 
non-navigable  body  of  water  should  not  con- 
vey the  land  under  the  water  belonging  to 
the  United  States  beyond  the  limits  of  the 
land  actually  expressed  in  the  patent  as  con- 
veyed, that  it  seems  to  me  the  statutes  for 
the  disposition  of  the  public  domain  should 
be  read  as  if  they  contained  an  express  pro- 
vision to  that  effect. 

I  have  already  shown  the  rule  prevailing 
from  the  earliest  day  for  the  meandering  of 
non-navigable  lakes  and  ponds,  and,  in  doing 
so,  called  attention  to  the  report  of  the  Com- 
missioner of  the  General  Land  Office  made  in 
[60O]1868,  in  which  he  stated  *that  it  had  been 
the  constant  practice  from  the  beginning, 
after  lakes  had  been  meandered  and  on  the 
lakes  becoming  dry,  to  survey  and  dispose  of 
the  beds  thereof.  As  evidencing  this  prac- 
tice, I  call  attention  to  the  following: 

TTie  Land  Department,  on  July  13,  1874 
(Copp's  Public  Land  Laws,  p.  765),  issued 
directions  which  were  to  govern  the  survey 
of  the  bed  of  non-navigable  lakes  and  other 
like  bodies  of  water  which  had  been  mean- 
dered at  the  time  of  the  original  survey,  and 
which  had  become  suitable  for  survey  and 
sale.  As  the  circular  of  instructions  related 
only  to  districts  where  the  office  of  surveyor 
general  had  been  abolished,  and  could  not 
have  been  intended  to  create  a  rule  in  such 
districts  different  from  that  obtaining  in 
190  U.  S. 


other  districts,  the  legitimate  inference  frma 
the  instructions  is  that  it  was  intended  to 
put  in  effect  in  such  districts  the  practioe 
usual  in  other  districts  where  the  office  of 
surveyor  general  had  not  been  done  away 
with.  This  view  finds  support  in  the  pre* 
lude  to  the  letter  forwarding  the  circular  of 
instructions,  which  says:  ''As  inquiries 
arise  in  regard  to  the  survey  of  the  heda  of 
meandered  lakes  or  other  similar  bodies  of 
water  in  districts  where  the  office  of  survey- 
or general  has  been  discontinued,  the  follow- 
ing is  communicated,"  etc.  The  instructions 
which  followed  authorized  the  survey  of  the 
beds  of  such  lakes  as  the  property  of  the 
United  States,  when  the  waters  had  "so  per- 
manently receded  or  dried  up  as  to  leave 
within  the  unsurveyed  area  dry  land  fit,  in 
ordinary  seasons,  for  agricultural  purpos- 
es." The  remainder  of  the  instructions 
dealt  with  the  mode  of  proceeding  to  have  a 
survey  made  and  title  obtained  by  individu- 
als. 

Here,  again,  as  in  the  case  of  the  rule  of 
1855,  concerning  the  meandering  of  non-nav- 
igable lakes,  the  fact  that  it  but  in  sub- 
stance formulated  the  practice  prevailing 
from  the  beginning,  is  shown  by  the  report 
of  the  Commissioner  of  the  General  Land 
Office  made  in  1877  (Report,  Land  Office,  p* 
11),  where,  referring  to  the  practice  of  the 
department  as  to  surveying  islands  situated 
in  navigable  waters  within  a  meander  and 
the  circular  in  respect  thereto  issued  in 
1868,  and  also  referring  to  the  circular  of 
July  13,  1874,  above  referred  to,  it  was 
said: 

"The  regulations  embraced  in  these  circu- 
lars were  not  new  *in  their  substance,  but  [501] 
were  simply  a  formulation  of  the  pre-exist- 
ing practice  of  the  office  theretofore  adminis- 
tered with  reference  to  the  class  of  lands  to 
which  they  were  applicable."         * 

It  is  then  established  that  from  the  very 
beginning  of  the  government,  until  at  least 
the  date  of  the  circular  just  referred  to,  the 
practice  was,  after  non-navigable  bodies  of 
water  had  been  meandered,  when  the  beds 
thereof  became  uncovered,  to  dispose  of  such 
beds  as  the  property  of  the  United  States, 
separately  from  the  former  border  lota  As 
the  record  does  not  disclose  the  number  of 
instances  in  which  this  practice  was  ob- 
served during  nearly  one  hundred  years 
prior  to  Hardin  v.  Jordan,  I  may  not  state- 
them,  but,  as  no  single  instance  to  the  con- 
trary appears,  it  seems  to  me  that  the  state- 
ment in  Hardin  v.  Jorcton,  that  the  contrary^ 
rule  had  always  prevailed,  is  left  without 
any  support  whatever,  and  must  have  arisen 
from  confounding  the  uniform  practice  not 
to  sell  the  channel  of  navigable  rivers,  whicb> 
belonged  to  the  states,  with  the  uniform 
practice  to  the  contrary  as  to  non-navigable 
waters,  which  belonged  to  the  United 
States.  But,  the  acts  of  Congress  on  the 
subject  are  so  clear  that  they  leave  no  roon» 
for  substantial  controversy,  and  they,  in  ef- 
fect, amount  to  a  legislative  approval 
of  the  construction  of  the  laws  of  the 
United  States  affixed  by  the  adminis- 
trative   officers    to    those    laws    from    the 
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ireiy  foundation  of  the  govenunent.  Thus, 
on  July  1,  1870  (10  Stat,  at  L.  187, 
•chap.  199),  after  the  sale  of  border  lots  abut- 
ting on  the  meander  of  a  marsh  and  the  Lit- 
tle Calumet  river.  Congress  provided  for  the 
«urvey  and  sale  of  the  lands  within  the  me- 
4uiders.  So,  also,  after  the  patenting  to  the 
«tate  of  Indiana  of  the  fractional  lots  abut- 
ting on  Beaver  lake,  Congress,  by  act  of  Jan- 
uary 11,  1873  (17  Stat,  at  L.  400,  chap. 
32 ) ,  granted  the  bed  of  the  lake  to  the  state. 
A^in,  by  the  act  of  February  19,  1874  (18 
Stat,  at  L.  16,  chap.  30) ,  the  bed  of  a  mean- 
dered lake,  known  as  Tarkio  lake,  situated 
in  Holt  county,  Missouri,  was  conveyed  to 
the  county,  with  a  reservation,  however,  that 
the  county  should  make  title  to  such  person 
as  might  have  settled  upon  any  portion  of 
the  land  once  part  of  the  bed  of  the  lake,  un- 
der the  homestead  and  pre-emption  laws. 
Yet  a  further  illustration,  which,  because  of 
[602]  its  brevity  and  importance,  is  excerpted  *in 
full.  C]k>ngre8S  passed  an  act,  approved  on 
December  21,  1874  ( 18  Stat,  at  L.  293,  chap. 
5),  which  reads  as  follows: 

"Be  it  enacted  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of 
Ameiica  in  Congress  assembled,  That  so 
much  of  the  bed  of  the  marsh  or  pond  in  sec- 
tions fourteen,  twenty-three,  and  twenty-six, 
in  township  sixteen  north,  of  range  twenty 
«ast  of  the  fourth  principal  meridian  in  the 
county  of  Sheboygan,  in  the  state  of  Wis- 
consin, as  shall  or  may  be  reclaimed  by 
draining  the  water  from  the  same,  shall  be 
ovi-ned  and  held,  so  far  aa  any  rights  or  in- 
terests of  the  United  States  are  concerned, 
by  the  owners  of  the  lands  abutting  upon 
«aid  marsh  or  pond,  and  draining  the  same 
to  the  center  or  thread  thereof,  and  divided 
among  the  several  owners  adjoining  and 
abutting  said  marsh  or  pond,  according  to 
the  rules  of  law^  upon  payment  by  said  ad- 
joining owners  into  the  treasury  of  the 
United  States  of  $1.25  per  acre  for  the 
amount  of  land  that  has  been  or  may  be  so 
reclaimed." 

But,  it  is  said,  although  it  be  conceded 
that  the  patentee,  under  the  law  of  the 
United  States,  was  confined  to  the  land  with- 
in the  actual  boundaries  of  the  fractional  lots 
conveyed,  nevertheless  if,  as  a  matter  of  con- 
veyancing, a  grant  by  an  individual  would 
he  construed  under  the  state  law  as  extend^ 
ing  beyond  the  diy  land  to  the  center  of  the 
water,  such  construction  should  be  applied 
to  the  patents  of  the  United  States.  This, 
however,  but  asserts  the  same  proposition 
which  I  have  already  fully  considered,  and, 
whilst  seemingly  accepting  the  true  meaning 
of  the  law  of  the  United  States  and  the  in- 
terpretation given  to  it  from  the  beginning, 
proceeds  to  overthrow  it. 

To  argue  that,  because  conveyances  made 
by  individuals  are  controlled  by  the  law  of 
the  states,  therefore  conveyances  made  bv 
the  United  States  are  likewise  so  controlled, 
involves,  as  I  see  it,  not  only  a  non  sequitur, 
but,  besides,  amounts  to  denying,  so  far  as 
the  public  domain  is  concerned,  that  there 
is  a  government  of  the  United  States  liaving 
cninplete  ownership  and  supreme  power  in 
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the  premises.  The  suggestion  that  courts  as 
a  matter  of  convenience  will  determine  by 
the  state  *law  the  extent  of  a  grant  made  by[ftCI3] 
the  United  States  is  without  force,  since 
courts  have  no  power  upon  their  conception 
of  convenience  to  deprive  the  United  States 
of  its  property  by  resorting  to  the  laws  of  a 
state  m  order  to  devest  the  title  of  tlie 
United  States  in  and  to  property  which  it 
owns,  and  which  it  has  never  voluntarilT 
parted  with  if  its  own  laws  be  appUed. 
Moreover,  the  argument  of  convenienoey 
when  inherently  considered,  is  wiUiout  mer- 
it, since  it  rests  on  the  assumption  that,  for 
the  purpose  of  convenience,  it  will  be  held 
that  what  property  passed  by  .a  grant  of  the 
United  States  is  to  be  measured  by  a  vari- 
able standard,  the  divergent  laws  of  the  ser- 
eral  States,  instead  of  the  law  of  the  United 
States  operating  generally  throughout  the 
United  States,  thus  creating  unoertaintj 
and  confusion  by  causing  it  to  come  to  pass 
that  a  grant  made  by  the  United  Stated  ia 
virtue  of  the  authority  conferred  by  the 
statutes  of  the  United  States  will  mean  ons 
thing  in  one  state  and  a  wholly  different 
thing  in  another. 

As  pointed  out  by  this  court  in  Irvine  t. 
Marshall,  20  How.  558,  503,  15  L.  ed.  994, 
997,  one  of  the  very  objects  of  the  provision 
of  Uie  Constitution  conferring  ample  power 
upon  Congress  with  respect  to  the  proper^ 
of  the  United  States  was  to  prevent  this  very 
condition  of  things.  In  other  words,  the 
proposition  is  that,  for  the  salra  of  assunoed 
convenience,  a  rule  of  interpretation  should 
be  resorted  to  to  bring  about  the  very  condi* 
tion  of  inconvenience  which  it  was  the  pur- 
pose by  the  constitutional  provision  in  ques- 
tion to  guard  against. 

Conceding,  however,  arg%tendo,  that  a 
grant  by  the  United  States  should  be  con- 
strued as  a  matter  of  conveyancing  l^  the 
local  law  prevailing  in  a  particular  state,  it 
nevertheless  seems  to  me  clear  that  the  con- 
clusion which  the  court  reaches  is  erroneous. 
As  has  been  shown  in  the  Portsmouth  Bamk 
Case,  the  supreme  court  of  Indiana  expresa- 
ly  decided  that  a  conveyance  of  border  lots 
by  the  state  was  to  be  governed,  not  by  ths 
rules  of  conveyancing  applicable  to  pnvats 
individuals,  but  that  the  power  of  the  state 
officers  was  to  be  ascertained  from  the  stat- 
utes of  the  state  alone;  consequently,  it  was 
decided  that,  where  the  state  had  conveyed 
the  lots  abutting  *on  Beaver  lake  by  the  ex-[6MJ 
act  description  contained  in  the  patents  of 
the  United  States,  such  conveyances  gave  no 
right  to  the  bed  of  the  lake,  because  power 
existed  in  the  officers  of  the  state  only  to  sell 
lands  which  had  been  regularly  surveyed 
and  platted.  Jn  other  words,  the  local  deci- 
sions in  Indiana  establish  the  exact  distinc- 
tion between  the  rule  of  conveyancing  appli- 
cable to  individuals  and  those  controilinir 
the  grant  by  a  government,  wh^ch  was 
pointed  .out  by  this  court  in  the  passage  from 
the  opinion  in  Shively  v.  Bowlby,  previously 
quoted. 

Surely,  if  it  be  the  rule  in  Indiana  that 
the  construction  of  a  grant  made  by  the 
state  of  its  public  lands  is  to  be  controlled 
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by  the  state  statutes,  it  should  not  now  be 
held  that  a  grant  by  the  United  States  of  its 
lands  situated  in  Indiana  is  not  to  be  con- 
strued by  the  statutes  of  the  United  States, 
but  b^  the  rules  of  conveyancing  applicable 
to  private  grante.  In  other  words,  that,  in 
dealing  with  the  Jands  of  the  United  States, 
the  government  is  to  be  subjected  to  the  lo- 
cal law  of  Indiana,  and  yet  at  the  same  time 
he  deprived  of  the  rights  which  are  accorded 
by  that  law  to  the  state,  regarded  as  a  gov- 
ernment. To  now  BO  hold,  it  seems  to  me,  is 
but  to  declare  that  it  is  within  the  province 
of  the  local  law  to  strip  the  United  Stetes  of 
ite  governmental  attributes  and  reduce  it  to 
the  condition  of  a  mere. private  individual. 
This  difficulty  cannot  be  avoided  by  suggest- 
ing that  in  this  particular  case  the  Indiana 
courte  have  decided  that  the  transfer  of  the 
border  lote  carried  the  beds  of  the  lakes,  and 
hence  it  must  be  construed  that  such  land 
passed  by  the  local  law.  As  has  been  previ- 
ously demonstrated,  the  decision  of  the  su- 
preme court  of  Indiana  in  this  case  was  in 
effect  predicated  on  ite  previous  rulings  in 
Sioner  v.  Hice  and  the  Tolleston  Club  Cases. 
In  those  cases  it  was  declared  that  the  doc- 
trine previously  announced  in  the  PortS' 
mouth  Bank  Case  was  not  overrulod,  but  the 
court  proceeded  upon  the  theory  that  that 
case  was  inapplicable,  because  it  held  in  the 
subsequent  cases  that  there  had  been  iu  those 
cases  a  survey  of  the  land  under  water  at 
the  time  the  border  lote  were  conveyed  l^ 
the  United  Stetes.  This  was  based,  not  up- 
on any  local  law,  but  upon  the  law  of  the 
United  Stetes  as  construed  by  the  state 
[505]  court.  That  'construction  heiof  overthrown 
by  the  decision  of  this  court  m  Gaezam  v. 
Phillips  and  the  many  other  cases  in  this 
court  which  have  followed  it,  it  resulte  thai 
by  the  Federal  law,  upon  which  the  court 
based  its  decision,  the  beds  of  the  lakes  did 
not  pass.  And  that  this  result  was  under- 
stood by  the  supreme  court  of  Indiana  is 
shown  by  the  opinion  on  the  rehearing  in  the 
Tolleston  Club  Case,  where  it  was  expressly 
declared  that,  if  the  theory-  of  survey  an- 
nounced by  the  court  was  incorrect,  it  was 
ite  opinion  that  the  bed  of  the  lake  did  not 
pass,  and  title  thereto  remained  in  the 
United  Stetes.  The  decision  now  announced, 
therefore,  holds  that  the  question  whether 
the  beds  of  the  lakes  pass^  is  to  be  deter- 
mined by  the  local  law  as  a  matter  of  con- 
veyancing. When  it  develops  by  the  deci- 
sion of  the  Indiana  court  that,  under  the  lo- 
cal law,  as  a  matter  of  conveyancing,  the 
beds  of  the  lakes  did  not  pass,  it  is  then  in 
effect  decided  that  the  beds  did  pass,  because 
it  has  been  decided  by  the  supreme  court  of 
Indiana  that  there  had  been  a  survey  under 
the  law  of  the  United  Stetes,  although  the 
fact  that  there  had  been  none  conclusively 
results  from  a  line  of  decisions  of  this  court 
which  are  not  now  questioned.  It  comes 
then,  as  my  mind  sees  it,  to  this:  The  beds 
of  the  lakes  did  not  pass  by  the  local  law, 
and  they  did  not  pass  by  the  Federal  law 
correctly  construed;  but,  although  passing 
by  neither  the  Federal  nor  the  local  law, 
they  must  yet  be  held  to  have  passed  be- 
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cause  of  a  prindnle  of  law  which  it  is  impos- 
sible for  me  to  state,  because  my  mind  does 
not  perceive  it. 

Pretermitting,  however,  this  view,  and 
considering  the  case  tfs  controlled  by  the 
rule  of  Hardin  v.  Jordan,  it  only  remains  to 
determine  whether,  under  the  principle  of 
stare  decisis,  my  duty  is  to  assent  to  ite  ap- 
plication in  the  case  at  hand.  Undoubtedly, 
since  Hardin  v.  Jordan  was  decided,  rights 
of  property  may  have  accrued  predicated  on 
the  ruling  made  in  that  case ;  but  it  is  also 
unquestionable  that  rights  of  property  which 
had  vested  prior  to  that  ruling  under  the 
acte  of  Congress,  and  the  settled  construc- 
tion and  practice  of  the  government  prevail- 
ing for  almost  a  century,  would  be  devested 
if  that  case  were  appli^.  Indeed,  the  case 
in  hand  is  but  an  illustration  of  this  fact, 
since  patente  of  the  United  Stetes  to  land 
once  forming  *part  of  the  b^s  of  the  lakes  [606]. 
which  are  in  controversy  in  this  case  were 
issued  prior  to  the  decision  in  Hardin  v. 
Jordan.  Two  classes  of  righte  of  property 
then  must  be  considered, — ^the  one  resting  on 
the  true  rule  existing  from  the  foundation 
of  the  government,  and  the  other  upon  the 
misteken  theory  of  Hardin  v.  Jordan.  I  do 
not  feel  at  liberty  to  indulge  in  the  conjec- 
ture that  the  rights  which  were  brought  into 
existence  during  a  century  are  less  import- 
ant than  those  which  may  have  arisen  in  the 
comparatively  short  period  since  the  deci- 
sion in  Hardin  v.  Jordan.  Putting  this 
view  aside,  if  only  the  righte  of  those  who 
had  actually  received  the  patente  of  the 
United  Stetes  for  the  beds  of  the  lakes 
which  had  once  been  meandered  were  con- 
cerned, it  might  be  that  I  should  consider  it 
my  duty  to  accept  as  controlling,  under  the 
rule  of  stare  decisis,  the  decision  in  Hardin 
V.  Jordan,  and  tiius  deprive  the  plaintiffs  in 
error,  whose  righte  are  here  at  issue,  of  their.  . 
property,  and  this  upon  the  assumption  that 
the  legislative  department  of  the  govern- 
ment would  rectify  the  wrong  which  would 
be  thus  inflicted.  M^  mind,  however,  can- 
not escape  the  conviction  that  the  conse- 
quence of  adhering  to  the  doctrine  of  /far- 
din  V.  Jordan  cannot  be  limited  merely  to 
the  righte  of  those  who  may  have  in  the  past 
actually  acquired  from  the  United  States 
title  to  land  once  forminff  the  beds  of  mean- 
dered lakes.  On  the  contrary, 'that  doctrine 
strips  the  United  Stetes  of  the  title  to  the 
bed  of  every  pond  or  lake  which  was  mean- 
dered during  the  nearly  a  century  which 
preceded  the  decision  in  Hardin  v.  Jordan, 
where  the  lote  bordering  on  such  meandered 
lakes  had  been  disposed  of  by  the  United 
Stetea  This  shows  the  inadequacy  of  the 
suggestion  that  the  United  Stetes  may,  by  a 
change  of  the  form  of  conveyancing,  obviate 
the  doctrine  now  maintained.  Whatever  be 
the  change  in  the  rules  of  conveyancing 
whenever  the  bed  of  a  meandered  lake  here- 
after becomes  fit  for  sale,  the  question  must 
recur  and  call  for  a  reiteration  of  the  ruling 
now  made.  Under  these  circumstances,  the 
line  upon  which  I  should  act  seems  to  me  to 
have  already  been  plainly  pointed  out  by  the 
court  in  Oaeeam  ▼.  Phillips,  20  How.  372,  15 
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L.  ed.  058.  There  the  courtj^  as  I  have  said, 
leaving  been  called  upon  to  consider  the  cor- 
rectness of  the  rule  announced  by  it  twelve 
[607]years  •before  in  Brown  v.  Clements,  3  How. 
650,  11  L.  ed.  767,  and  having  concluded 
that  that  case  had  been  wrongly  decided, 
was  required  to  determine  whether  it  was 
its  duty  under  the  rule  of  aiare  deoiaia  to 
perpetuate  an  erroneous  principle  or  apply 
a  correct  one.  In  decidinc:  to  follow  the  bit- 
ter course,  the  reason  which  controlled  to 
the  conclusion  is  so  directly  applicable  to 
the  subject-matter  of  this  case,  and  was  so 
frankly  and  ably  stated,  that  I  excerpt  a 
passage  from  the  opinion,  as  follows  (p.  378, 
L.  ed.  p.  061) : 

"It  IS  possible  that  some  rights  may  be 
disturbed  by  refusing  to  follow  the  opinion 
expressed  in  that  case;  but  we  are  satisfied 
that  far  less  inconvenience  will  result  from 
this  dissent,  than  by  adhering  to  a  principle 
which  we  think  unsound,  and  which,  in  its 
practical  operation,  will  unsettle  the  surveys 
and  subdivisions  of  fractional  sections  of  the 
public  land  running  through  a  period  of 
some  twenty-eight  years.  Anyone  familiar 
with  the  vast  tracts  of  the  public  domain 
surveyed  and  sold,  and  tracts  surveyed  and 
yet  unsold,  within  the  period  mentioned, 
can  form  some  idea  of  the  extent  of  the  dis- 
turbance and  confusion  that  must  inevitably 
flow  from  an  adherence  to  any  such  princi- 
ple. We  cannot,  therefore,  adopt  that  deci- 
sion or  apply  its  principles  in  rendering  the 
judgment  of  the  court  in  this  case.'' 

Concluding  that  the  patents  of  the  United 
States  to  the  state  of  Indiana  for  the  frac- 
tional lots  abutting  upon  Wolf  lake  and 
Lake  Qeorge  did  not  convey  title  to  land 
under  the  water,  and  that  the  patents  subse- 
quently issued  by  the  United  States,  based 
upon  the  Wolcott  survey  of  1875,  purporting 
.to  pass  the  title  to  land  once  a  part  of  the 
beds  of  the  lakes  were  valid,  I  dissent. 

I  am  authorized  to  say  that  Mr.  Justice 
MoKenna  joins  in  this  dissent. 


1608]  •GERTRUDE  H.  HARDIN  and  the  Cook 
County  Canal  &  Dock  Company,  Pltf9,  in 
Err., 

V. 

CHARLES  B.  SHEDD- 
(See  S.  C.  RepGfrter*8  ed.  508-524.) 

Public  lands — grant  of  land  bordering  on 
non-navigable  water — title  to  adjoining 
submerged  land— question  of  local  law. 

Whether  the  patentee  of  the  United  States  to 
land  bounded  on  a  non-navigable  lake  belons- 


Ing  to  the  United  States  takes  title  to  the 
adjoining  submerged  land  Is  determined  hy 
the  law  of  the  state  where  the  land  lies. 


[No.  66.] 

Submitted  January  IS,  1902,  Ordered  for 
reargument  December  22, 1902.  Reargued 
January  12,  IS,  190S.  Decided  May  IS, 
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IN  ERROR  to  the  Supreme  Court  of  tho 
State  of  Illinois  to  review  a  decree  which 
affirmed  a  decree  of  the  Circuit  Court  of 
Cook  County  in  favor  of  petitioner  in  a  pro- 
ceeding 'Under  the  burnt  records  act  of  tbat^ 
state.    Affirmed. 

See  same  case  below,  177  HI.  123,  52  N.  B. 
380. 

Tlie  facts  are  stated  in  the  opinion. 

Mr.  Thomas  Dent  submitted  the  atasa 
for  plaintiffs  in  error: 

Land  belonging  to  the  United  States  can- 
not be  disposed  of,  except  by  the  authority 
of  Congress. 

Gibson  V.  Ohouteau,  13  Wall.  92,  20  L.  ed. 
534;  Irvine  v.  Marshall,  20  How.  558,  15 
L.  ed.  094. 

Whenever  the  question  in  any  court,  state 
or  Federal,  is  whether  a  title  to  land  whi^ 
had  once  been  the  property  of  the  United 
States  has  passed,  that  question  must  he 
resolved  by  the  laws  of  the  United  States. 

Wilcom  V.  Jackson  eco  dem.  M'Connel,  IS 
Pet  498,  616,  10  L..ed.  264,  273;  BagneU  t. 
Broderick,  13  Pet.  436,  10  L.  ed.  235;  Paige^ 
V.  Peters,  70  Wis.  178,  35  N.  W.  328;  Irvine 
V.  Marshall,  20  How.  564,  15  L.  ed.  997; 
Oibson  V.  Chouteau,  13  Wall.  92,  20  L.  ed. 
534;  Seymour  v.  Sanders,  3  Dill.  440,  Fed. 
Cas.  No.  12,690;  Oilmore  v.  Sapp,  100  IlL 
297. 

The  supreme  court  of  Illinms  has  been  fas 
accord  with  this  court  in  treating  the  mean- 
der of  a  body  of  water  in  the  government 
surveys  as  having  been  run,  not  as  a  limita- 
tion upon  boundaries,  but  for  showing  the 
water  as  a  boundary,  and  ascertaining  quan- 
tities approximately. 

St.  Paul  d  P.  R.  Co.  V.  Schurmeir,  7  Wall. 
272.  19  L.  ed.  74;  Middleton  v.  Pritehard, 
4  111.  510,  38  Am.  Dec.  112;  Houck  v.  Yatee, 
82  111.  179;  Fuller  v.  Dauphin,  124  111.  542,. 
16  N.  E.  917. 

The  courts  of  the  United  States  will  con- 
strue the  grants  of  the  general  government^ 
without  reference  to  the  rules  of  construe- 
tion  adopted  by  the  states  for  their  grants 

PooJker  v.  Burd,  137  U.  S.  661,  34  L.  ed. 
819,  11  Sup.  Ct.  Rep.  210. 

The  presumption  is  in  ordinary  cases  that 
a  deed  for  a  tract  having  water  frontage 
conveys  as  far  as  the  grantor  owns. 


Nora. — As  to  title  to  land  under  water — see 
note  to  Goff  v.  Coogle  (Mich.)  42  L.  R.  A.  161. 

As  to  oicnership  of  the  bed  of  lakes  and 
ponds — see  note  to  Qonvemear  v.  National  Ice 
Co.  (N.  T.)  18  L  R.  A.  695. 

As  to  state  deolsions  and  laws  as  rules  of 
deoMon  in  Federal  courts — see  notes  to  Wil- 
son V.  Perrln,  11  C  C  A.  71 ;  Hill  v.  Hlte,  29 
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CCA.  558;  Grlffln  v.  Overman  Wheel  Co.  ^ 
C  C  A.  548 ;  Elmendorf  v.  Taylor.  6  L.  ed.  U. 
S.  290;  Jackson  ex  dem.  St  John  v.  Chew,  <l 
L.  ed.  U.  S.  583 ;  United  States  ex  reh  But*  v. 
Muscatine,  19  L  ed.  U.  8.  490;  Clark  v,  Gra- 
ham, 5  L.  ed.  U.  S.  334.  and  Forepaugh  v.  Dela- 
ware. L.  &  W.  R.  Co.  (Pa.)  6  L.  R  A.  508. 
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Paine  v.  Woods,  108  Mass.  160;  Trustees 
fif  Schools  V.  Schroll,  120  111.  609,  60  Am. 
Rep.  676,  12  N.  E.  243;  Bristol  v.  Carroll 
County,  96  111.  84;  Hogg  v.  Beerman,  41 
Ohio  St.  81,  62  Am.  Rep.  71;  Middleton  v. 
Pritchard,  4  111.  610,  38  Am.  Dec.  112;  3 
Kent,  Com.  428;  Elphinstone,  Interpreta- 
tion of  Deeds,  182,  183. 

The  weight  oi  authority  as  to  what  is  the 
eiHnmon  law  is  most  denidedly  with  the  view 
that  wa£  adopted  by  this  court  in  Hardin 
V.  Jordan,  140  U.  S.  371,  36  L.  ed.  428,  11 
Sup.  Ct.  Rep.  808,  ^38;  Mitchell  v.  Smale, 
140  U.  S.  406,  36  L.  ed.  442,  11  Sup.  Ct  Rep. 
819,  840. 

Beckman  v.  Kreamer,  43  111.  447,  92 
Am.  Dec.  146;  Bristol  v.  Carroll  County, 
95  Dl.  84;  Bristow  y.  Cormican,  L.  R.  3 
App.  Cas.  641;  Smith  v.  Rochester,  92  N.  Y. 
463,  44  Am.  Rep.  393^;  Oouvemeur  v.  Nor- 
iional  Ice  Co.  134  N.  Y.  365,  18  L.  R.  A. 
696,  31  N.  E.  865;  Lamprey  v.  State,  62 
Minn.  181,  18  L.  R.  A.  670,  63  N.  W.  1139; 
Kirkpatrick  v.  Yates  Ice  Co.  45  Mo.  App. 
336;  Grand  Rapids  Ice  d  Coal  Co.  v.  South 
Grand  Rapids  Ice  d  Coal  Co.  102  Mich.  227, 
25  L.  R.  A.  816,  60  N.  W,  681;  Olson  v. 
Huntamer,  6  S.  D.  364,  61  N.  W.  479 ;  Shell 
V.  Matteson,  81  Minn.  38,  83  N.  W.  491; 
Kanouse  v.  Slockhower,  48  N.  J.  Eq.  42,  21 
Atl.  197;  State  v.  Portsmouth  Sav.  Bank, 
106  Ind.  436,  7  N.  E.  379. 

This  court  is  not  required,  in  passing 
upon  the  effect  of  a  patent  for  public  lands» 
to  surrender  its  own  judgment  as  to  what  is 
the  common  law. 

Tates  V.  Milwaukee,  10  Wall.  497,  19  L. 
ed.  984. 

This  court  should  not  feel  bound  to  sur> 
render  its  convictions  on  the  subject  on 
account  of  a  contrary  subsequent  decision 
of  the  state  court. 

Pease  v.  Peck,  18  How.  596,  15  L.  ed.  618; 
Roberts  v.  Bolles,  101  U.  S.  119,  26  L.  ed. 
880;  Nelson  v.  Madison,  3  Biss.  244,  Fed. 
Caa.  No.  10,110;  Morgan  v.  Curtenius,  20 
How.  1,  15  L.  ed.  823;  Gelpcke  v.  Dubuque, 
1  Wall.  175,  17  L.  ed.  620. 

Mr.  Tlioinaa  Dent  also  argued  the  cause 
for  plaintiffs  in  error  on  reargument. 

Mr.  JLbttj  S.  Meoartney  submitted  the 
cause  for  defendant  in  error: 

The  local  law  of  the  state  in  which  lands 
patented  by  the  United  States  lie  governs 
the  construction  to  be  given  to  grants  of 
lands  bordering  upon  waters,  whc^er  nav- 
igable lake,  navigable  stream,  or  non-nav- 
igable lake  or  stream. 

Hardin  v.  Jordan,  140  U.  S.  371,  36  L.  ed. 
428,  11  Sup.  Ct  Rep.  808,  838;  Shively  v. 
Botolby,  162  U.  S.  1,  38  L.  ed.  331,  14  Sup. 
Ct  Rep.  648;  St.  Anthony  Falls  Water 
Power  Co.  V.  St.  Paul  Water  Comrs.  168 
U.S.  349, 42  L.ed.497, 18   Sup.  Ct.  Rep.  167. 

Mr.  Harry  S.  Meoartney  also  argued 
the  cause  for  defendant  in  error  on  reargu- 
ment 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  a  proceeding  under  the  burnt  rec- 
cnrds  act  of  the  state  of  Illinois,  by  which 
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the  defendant  in  error,  Shedd,  seeks  to  es- 
tablish his  record  title  to  certain  land  ad- 
joining *  and  under  a  non-navigable  lake 
called  Wolf  lake,  lying  partly  in  lIIinoi» 
and  partly  in  Indiana.  The  plaintiff  in 
error,  Hardin,  also  owns  land  adjoining  the 
same  lake,  by  succession  to  a  title  under 
patents  from  the  United  States,  and  under 
these  patents  makes  claims  to  land  now  or 
originally  under  the  lake,  which  conflict 
with  tho  claim  of  Shedd  and  with  the  decree 
of  the  court.  The  other  plaintiff  in  error 
is  a  grantee  of  Hardin.  The  decree  having 
been  affirmed  by  the  supreme  court  of  the  • 
state  (177  HI.  123,  62  N.  E.  380;  S.  C.  161 
111.  462,  33.  L.  R.  A.  146,  44  N.  E.  280),  the 
case  is  brought  here  by  writ  of  error. 
Mitchell  V.  Smale,  140  U.  S.  406,  410,  35 
L.  ed.  442,  443,  11  Sup.  Ct.  Rep.  819,  840; 
Shively  v.  Bowlby,  162  U.  S.  1,  9,  10,  38 
T..  ed.  331,  336,  14  Sup.  Ct.  Rep.  548.  It 
seems  unnecessary  to  go  into  details  of  the 
difference,  as  the  main  question  here  goes 
to  the  foundation  of  Hardin's  Case,  and  we 
are  against  her  on  that.  Her  title  and  a 
plan  of  the  territory  in  which  lies  the  dis- 
puted land  will  be  found  set  out  in  Hardin 
v.  Jordan,  140  U.  S.  371,  35  L.  ed.  428,  11 
Sup.  Ct.  Rep.  808,  838. 

The  claim  of  the  plaintiffs  in  error  to  the 
land*  below  the  original  water  line  depends 
on  its  having  pas^  by  the  patent  of  the 
United    States.     The   patent   to   Holbrook, 
from  which  they  derive  an  important  part 
of  their  title,  was  dated  May  20,  1841,  long 
before  the  swamp  land  act.     [9  Stat,  at  L. 
619,  chap.  84.]    At  that  time  the  land  under 
the  lake,  as  well  as   that  surrounding  it, 
belonged  to  the  United*States,  and,  if  grants[510] 
of  the  United     States  should  be  construed 
without  regard  to  state  laws,  it  may  be  as- 
sumed that,  subject  to  all  questions  of  the 
proper  adjustment  of  lines,  Hardin  would 
have  prevailed.    When  land  is  conveyed  by 
the  United  States  bounded  on  a  non- navi- 
gable lake  belonging  to  it,  the  grounds  for 
the  decision  must  be  quite  different  from 
the  considerations  affecting  a  conveyance  of 
land  bounded  on  navigable  water.     In  the 
latter  case  the  land  under  the  water  does 
not  belong  to  the  United  States,  but  has 
passed  to  the  state  by  its  admission  to  the 
Union.     Nevertheless,  it  has  become  estab- 
lished almost  ¥athout  argument  that  in  the 
former  case,  as  in  the  latter,  the  effect  of 
the  grant  on  the  title  to  adjoining   sub- 
merged land  will  be  determined  by  the  law 
of  the  state  where  the  land  lies.    In  the  case 
of  land  bounded  on  a  non-navigable  lake  the 
United  States  assumes  the  position  of  a  pri- 
vate owner  subject  to  the  general  law  of 
the  state,  so  far  as  its  conveyances  are  con> 
cemed.     Hardin  v.  Jordan,  140  U.  S.  371,. 
35  L.  ed.  428,  11   Sup.  Ct.  Rep.  808,  838; 
Shively  v.  Bowlby,  162  U.  S.  1,  45,  38  L.  ed, 
331,  347,  14  Sup.  Ct.  Rep.  548 ;  Grand  Rap- 
ids d  I.  R.  Co.  V.  Butler,  159  U.  S.  87,  90, 
93,  40  L.  ed.  85-87,  16  Sup.  Ct.  Rep.  991; 
St.  Anthony  Falls  Water  Power  Co.  v.  St. 
Paul  Water  Comrs.  168  U.  S.  349,  363,  42 
L.  ed.  497,  602,  18  Sup.  Ct  Rep.  157.    Such 
cases  are  not  affected  by  Rev.  Stat  }§  2476. 
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5251,  U.  8.  Comp.  Stat.  1901,  pp.  1567, 
3522.  When  lana  under  navigable  water 
passes  to  the  riparian  proprietor,  along  with 
the  grant  of  the  shore  oj  the  United  States, 
it  does  not  pass  by  force  of  the  grant  alone, 
because  the  United  States  does  not  own  it, 
but  it  passes  by  force  of  the  declaration  of 
the  state  which  does  own  it  that  it  is  at- 
tached to  the  ^ore.  The  rule  as  to  convey- 
ances bounded  on  non-navigable  lakes  does 
not  mean  that  the  land  under  such  water 
also  passed  to  the  state  on  its  admission  or 
otherwise,  apart  from  the  swamp  land  act, 
.  but  is  simply  a  convenient,  possibly  the  most 
convenient,  way  of  determining  the  effect 
of  a  grant.  We  are  particular  in  calling 
attention  to  this  difference,  because  we  fear 
that  there  has  been  some  misapprehension 
with  regard  to  the  point. 

The  law  of  Illinois  has  been  settled  since 
Hardin  v.  Jordan,  140  U.  S.  371,  35  L.  ed. 
428,  11  Sup.  Ct.  Rep.  808,  838,  and  it  now  is 
clear,  by  the  decision  in  this  case  and  later, 
that  conveyances  of  the  upland  do  not  carry 
adjoining  land  below  the  water  line.    Fuller 
V.  Shedd,  161  111.  462,  33  L.  R.  A.  146,  44 
N.  E.  280;  Hardin  v.  8hedd,  177  111.  123,  52 
N.  E.  380;   Hamniond  v.  Shepard,  186  111. 
(620] 235,  57  N.  £.  867.     "Following  these  deci- 
sions, we  must  hold  that  the  title  set  up  by 
tlie  plaintiffs  in  error  fails.    Even  accepting 
the  principles  of  the  conunon  law,  it  may 
be  a  question  whether  one  consideration  in 
this  case  was  not  overlooked  in  Hardin  v. 
Jordan.    It  was  noted  that  the  conveyance 
was  by  reference  to  the  official  plat.     The 
plat  of  the  Illinois  portion,  unlike  that  of 
the  part.* in  Indiana,  described  the  lake  as 
a  "*  navigable  lake.''    It  is  true  that  this  was 
a  mistake,  but  it  might  be  urged  that  the 
description  must  be  taken  to  have  the  same 
effect  as  if  it  were  true  when  we  are  de- 
tcM'mining  the  effect  of  a  conveyance  adopt- 
ing it.    It  would  seem  that  if  a  conveyance 
of  land  bounded  by  navigable  water  would 
not  pass  land  below  the  water  line,  a  con- 
\eyance  purporting  to  bound  the  land  by 
navigable  water  does  not  purport  to  pass 
land  below  the  water  line.    The  common  law 
as  understood  by  this  court  and  the  local 
law    of    Illinois    with    regard    to    grants 
bounded  by  navigable  water  are  the  same. 
Shively  v.  Bowlhy,  152  U.  S.  1,  43,  47,  51, 
38  L.  ed.   331,  347,  348,  350,   14  Sup.  Ct. 
Rep.  548;  Seaman  v.  Smith,  24  111.  521. 

Of  course,  it  would  result  from  the  Illinois 
ruling  that  the  survey  of  the  submerged 
land  in  1874,  referred  to  in  Hardin  v.  Jor- 
•dan,  and  the  conveyances  in  pursuance  of 
it,  may  have  been  good  on  the  Illinois  side 
of  the  state  line,  unless  the  state  had  got 
■a  title  before  that  date  under  the  swamp 
land  act.  Whether  it  did  so  or  not,  it  is 
unnecessary  to  consider  in  this  case. 

The  land  which  Shedd  gets  under  the  de- 
cree of  the  state  court  he  gets,  not  in  dero- 
^tion  of  the  foregoing  principles,  but  on 
findings  of  fact  as  to  what  land  was  above 
water  at  the  date  of  the  patents  from  the 
United  States  (161  111.  469,  470,  33  L.  R.  A. 
1  ^"^  1 54,  44  N.  E.  289 ),  and  as  to  accretions 
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to  that  land  by  the  gradual  drying  up  of 
the  water  at  a  later  date.  161  III.  473,  494, 
33  L.  R.  A.  155,  161,  44  N.  E.  289,  297.  We 
perceive  no  need  for  considering  the  decree 
in  detail. 
Decree  affirmed, 

Mr.  Justice  WMte,  with  whom  ooncure 
Mr.  Justice  MoKenna,  dissenting: 

This  case,  in  some  aspects,  involves  con- 
tentions supposed  to  have  been  finally  de> 
cided  bv  this  court  in  Hardin  v.  Jordan, 
140  U.  S.  371,  35  L.  ed.  428,  11  Sup.  Ct.  Rep. 
808,  838,  *and  Mitchell  v.  BmaU,  140  U.  S.[5tl] 
406,  35  L.  ed.  442,  11  Sup.  Ct.  I^p.  819, 
840.  In  those  cases  there  was  a  controversy 
between  persons  holding  the  patents  of  the 
United  States  to  fractional  lots  abutting  on 
the  meander  line  of  Wolf  lake  in  Illinoie 
and  those  holding  the  patents  of  the  United 
States  subsequently  issued  to  the  bed  of  the 
lake.  The  latter  patents  were  based  upoo 
a  survey  made  of  the  bed,  approved  after 
contest  in  the  Land  Departoent.  It  wae 
held  in  the  cases  referred  to  that  the  rights 
of  the  claimants  to  the  bed  of  the  lake  were 
to  be  determined  by  the  local  law  of  Illinois. 
Ascertaining  what  the  local  law  was,  it  wae 
decided  that  the  abutting  lot  owners  took 
to  the  center  of  the  lake,  and  hence  the  sub- 
seouent  patents  to  the  bed  were  void. 

The  controversy  presented  by  this  record 
originated  from  conflicting  claims  made  in 
two  suits  (subsequently  consolidated)  to  the 
bed  of  Wolf  lake,  between  Mrs.  Hardin  (who 
was  the  plaintiff  in  Hardin  v.  Jordan)  and 
one  of  her  grantees,  as  owners  of  the  border 
lots,  Shedd  (grantee  of  Mitchell,  the  plain- 
tiff in  Mitchell  v.  Smale),  also  aa  an  owner 
of  border  lots,  and  various  claimants  under 
patents  of  the  United  States  based  upon  the 
survey  of  the  bed  of  the  lake.    Although  the 
judgment  below  was  against  the  second  Mt- 
entees,  they  have  not  prosecuted  error.    The 
supreme  court  of  Illinois  declined  to  apply 
the  rule  laid  down  by  this  court  because  it 
held  that  this  court  had,  in  Hardin  v.  Jor- 
dan and  Mitchell  v.  Smale,  misconceived  the 
state  law.    By  the  local  law  it  was  held  thai 
the  lot  owners,  by  the  conveyance  to  them 
of  lots  abutting  on  the  meander  line,  took 
no  title  whatever  to  the  bed  of  the  lake.    It 
was,  however,  decided  that  the  effect  of  the 
conveyance  by  the  United  States  to  private 
persons  of  the  border  lots  was  to  transfer 
the  title  of  the  bed  of  the  lake  to  the  state 
of  Illinois.     The  doctrine  of  the  supreme 
court  of  Illinois  on  the  subject  is  not  only 
shown  in  the  opinion  of  that  court  in  this 
case  {Fuller  v.  Shedd,  161  111.  462,  33  L.  R. 
A.  146,  44  N.  E.  28G),  but  also  in  the  sub- 
sequent case  of  Hatnmond  v.  Shepard,  186 
111.  235,  57  N.  E.  867.     In  the  first  case 
{Fuller  V.  Shedd),  after  expressly  deciding 
that  the  state  of  Illinois  did  not  acquire 
title  to  the  bed  of  the  lake  under  the  swamp 
land  act,  the  court  declined  to  hold  that 
"the  grant  to  the  riparian  owner  conveys 
the  bed  of  a  non-navigable  [meander]  lake, 
and  makes  its  Mraters  mere  private  waters;" 
*and,  further,  said  that,  "so  long  ma  siidi[6SS] 
meander  lakes  exist,  over  their  waters  and 
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Ixjd,  when  covered  with  water,  the  state  ex- 
-^rcises  control.,  and  holds  the  same  in  trust 
for  all  the  people  who  alike  have  benefit 
'thereof,  in  fishings  boating,  and  the  like.'' 
In  the  second  case  {Hammond  v.  Shepard) 
Ihe  supreme  court  of  Illinois  said  (p.  241, 
N.  E.  p.  867)  : 

^  The  law  of  this  state,  as  repeatedly  an- 
nounced, is  that  shore  owners  on  meandered 
lakes,  whether  navigable  or  non-navigable, 
iiake  title  only  to  the  water's  edge,  tl^  bed 
•of  the  lake  being  in  the  state. 

V 

**  No  shore  owner  can  take  away  from  the 
-state  its  title  to  the  former  bed  of  the  lake 
iuile98  he  can  establish  by  proof  that  the 
•dry  land  was  formed  by  the  water  receding 
from  his  shore  line." 

Under  the  doctrine  thus  stated,  having 
treated  the  bed  of  the  lake  as  the  property 
<of  the  state,  the  court  determined  the  righto 
-of  the  parties  by  reference  to  principles  of 
4Ux:retion  which  it  deemed  applicable  to  the 
property  in  the  bed  of  the  lake  owned  by 
-the  state.  Now,  in  Kean  v.  Calumet  Canal  d 
Improv,  Co.,  quite  recently  decided  by  this 
<ourt  [190  U.  S.  452,  ante,  1134,  23  Sup!  Ct. 
Hep.  651],  the  doctrine  announced  in  Hardin 
V.  Jordan  was  re-examined,  and  it  was  in 
effect  held  that  that  case,  whilst  recogniz- 
ing that  the  ownership  of  the  beds  of  non- 
navigable  lakes  on  the  public  domain  was 
in  the  United  States,  simply  decided  that 
when  the  United  States  sold  lots  bordering 
on  such  a  lake  the  question  whether  or  not 
the  bed  of  the  lake  passed  by  the  grant  of 
the  border  lots  was  to  be  determined  by  the 
principles  of  conveyancing  in  force  under  the 
focal  law  of  the  state  where  the  lake  was 
situated.  Now,  as  the  settled  rule  in  Illi- 
nois is  that,  under  the  principles  of  convey- 
ancing prevailing  in  that  state,  no  title  to 
the  bed  of  a  lake  passes  to  the  patentees  of 
the  United  States  by  the  sale  of  border  lots, 
I  do  not  perceive  how  the  United-  States 
has  been  devested  of  its  title  to  the  bed  of 
Wolf  lake.  To  say  that,  although,  on  the 
principles  of  conveyancing  under  the  local 
law,  the  bed  did  not  pass,  nevertheless,  be- 
cause the  United  States  sold  the  border  lots, 
the  state  of  Illinois  thereby  became  the 
t623]  owner  of  the  bed  of  the  lake,  is,  *as  I  under- 
stand it,  to  declare  that  it  is  in  the  power 
of  the  state  of  Illinois  to  appropriate  the 
property  of  the  United  States. 

The  suggestion  that  the  considerations 
just  stated  are  immaterial,  because,  even 
although  by  the  local  law  the  United  States 
did  not  convey  to  the  patentees  of  the  border 
lots  title  to  the  bed  of  the  lake,  it  may  have 
parted  with  its  title  to  the  bed  by  the 
swamp  land  act,  involves  a  departure  from 
the  settled  construction  of  the  swamp  land 
act  to  which  attention  was  called  m  the 
dissent  in  Kean  v.  Calumet  Canal  d  Improv, 
Co.  Besides  the  disturbance  of  vested  rights 
to  which  it  seems  to  me  such  a  suggestion 
must  give  rise,  it  must  be  remembered  that 
it  is  directly  in  conflict  with  the  opinion  of 
the  supreme  court  of  Illinois  in  this  veiy 
case,  where  it  was  expressly  declared  that 
the  state  did  not  take  title  to  the  bed  of 
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Wolf  lake  under  the  swamp  land  act,  be- 
cause as  a  matter  of  fact  the  converse  had 
been  explicitly  decided  by  the  Secretary  of 
the  Interior  in  a  contest  before  the  Land 
Department  to  which  the  state  of  Illinois 
was  a  party.  The  result  of  the  suggestion 
as  to  the  swamp  land  act  then,  as  I  see  it, 
is  to  cause  the  state  of  Illinois  to  become  the 
owner  of  the  bed  of  the  lake  under  the 
swamp  land  act,  in  derogation  of  the  act  of 
Congress,  contrary  to  the  rulings  of  this 
court  and  of  the  supreme  court  of  the  state, 
and  in  disregard  of  the  express  findings  of 
fact  made  by  the  Secretary  of  the  Interior 
when  he  approved  the  second  survey,  and 
also  when  he  rendered  the  decision  on  the 
contest  to  which  the  state  of  Illinois  was  a 
party.  \ 

1  fail  to  perceive  if,  as  a  matter  of  con- 
veyancing under  the  local  law,  the  title  to 
the  bed  of  the  lake  did  not  pass  with  the 
sale  of  the  border  lots,  how  the  United 
States  has  lost  its  title.  If  it  be  conceded 
that  the  view  of  the  local  law,  announced 
by  this  court  in  Hardin  v.  Jordan,  was  a 
mistaken  one,  and  that  the  local  law  must 
be  taken  to  be  what  the  lower  court  held 
it  to  be  in  this  case,  then  it  seems  to  me 
the  only  foundation  upon  which  the  title  of 
the  United  States  to  the  bed  of  the  lake  can 
be  disputed  has  disappeared,  since,  in  my 
opinion,  the  theory  of  accretion  which  the 
court  below  applied  cannot  be  *sustained[524] 
either  by  reason  or  authority.  I  content 
myself  with  merely  stating  this  view,  wbieli 
involves  the  merits,  and  do  not  elaborate, 
because,  in  my  opinion,  if  it  be  —  as  the 
court  now  decides  —  that  the  question 
whether  the  title  of  the  United  States  to 
the  bed  of  Wolf  lake  passed  to  the  state  of 
Illinois  is  to  be  determined  solely  by  the 
local  law  of  Illinois,  as  construed  by  the 
courts  of  that  state,  I  do  not  perceive  how 
a  Federal  question  arises  on  this  record, 
since  I  find  it  impossible  to  think  that  there 
can  be  a  Federal  question  depending  exclu- 
sively for  its  solution  upon  non-Federal  or 
state  law. 

I  am  authorized  to  say  that  Mr.  Justice 
MoKenna  concurs  in  this  dissent. 


REPUBLIC  OF  COLOMBIA,  Appt., 

17. 

CAUCA    COMPANY    and    Colombian  Con- 
struction  &  Improvement  Company. 

(See  S.  C.  Reporter's  ed.  524-532.) 

Appeal — from  circuit  court  of  appeals — suit 
by  foreign  state — arbitration — majoHty 
award — elements  of  awo/rd — indemnity  for 
railway  construction, 

1.     An  appeal  lies  to  the  Supreme  Court  of  the 


/ 


Note. — As  to  when  equity  will  set  aside  an 
award — see  notes  to  Burchell  v.  Marsh,  15  L 
ed.  06 ;  District  of  Columbia  v.  Baliey,  43  L.  ed. 
118 :  nartford  P.  Ins.  Co.  v.  Bonner  Mercantile 
Co.  (C.  C.  D.  Mont)  11  L.  R.  A.  623,  and  Nolan 
V.  Colorado  Cent.  Consolidated  Min.  Co.  12  C 
C.  A.  502. 
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United  States  from  a  decree  of  a  circa! t  court 
of  appenis  In  a  controversy  t>etween  a  foreign 
state  and  clttasens  of  one  of  the  United  States, 
since  such  decree  Is  not  made  final  bj  tbe  pro- 
vision of  the  act  of  March  8,  1801,  chap.  617, 
i  B  (2(1  Stat,  at  L.  826,  828,  U.  S.  Comp.  Stat. 
11)01,  p.  GuO),  declaring  decrees  of  such  court 
to  be  final  "In  all  cases  where  the  Jurisdiction 
Is  dependent  entirely  upon  the  opposite  par- 
ties to  the  snit  or  controversy  being  aliens 
and  citizens  of  the  United  States,  or  cltlsens 
of  different  states.** 

8.  An  award  signed  by  two  of  the  three  mem- 
bers of  a  commission  appointed  to  determine 
the  amount  of  the  indemnity  to  be  paid  by  the 
Republic  of  Colombia  to  the  assignee  of  a 
railroad  concession  in  exchange  for  the  sur- 
render of  the  concession  and  railroad  cannot 
be  defeated  by  that  government  because  its 
commissioner  resigned  after  the  discussions 
were  closed,  where  the  commission  had,  at  the 
outset,  resolved,  under  the  ^ower  given  to  It 
by  the  submission  agreement  to  determine  the 
procedure  to  be  followed,  that  a  majority  vote 
should  govern, — especially  where  possession 
of  the  railroad  was  surrendered  to  the  govern- 
ment pursuant  to  the  terms  of  the  submission. 

8.  The  salaries  and  traveling  expenses  of  ex- 
ecutive officers  of  a  railway  construction 
company  devoting  Itself  solely  to  the  business 
of  building  a  railroad  In  the  Republic  of 
Colombia,  and  the  office  expenses  of  Its  New 
Tork  office,  are  elements  of  the  indemnity 
wliich  that  Republic  agreed.  In  exchange  for 
the  surrender  of  the  concession  and  the  rail- 
road, to  pay  to  the  assignee  of  such  conces- 
sion for  the  worlES  and  labors  (las  obrat  y  tra- 
hafoB)  executed  by  it  and  its  expenditures  on 
the  works  and  labors  executed  by  it  In  the 
construction  of  such  railroad. 

4.  Cash  paid  by  a  railway  construction  com- 
pany for  the  purchase  of  a  railway  concession 
granted  by  the  Republic  of  Colombfa,  and 
sums  voted  by  that  company  to  Its  officers  for 
services  in  securing  an  agreement  to  submit 
to  arbitration  the  question  of  the  amount  of 
the  Indemnity  to  t>e  paid  by  such  Republic  to 
the  asalgnee  of  the  concession  in  exchange  for 
the  iatter*s  surrender  of  the  concession  and 
railroad,  for  the  works  and  labors  (Uu  oltraa  y 
iraitajot)  executed  by  it,  and  expenditures 
on  works  and  labors  executed  by  It  In  the 
construction  of  the  railroad,  are  not  properly 
allowed  as  elements  of  such  Indemnity. 

[No.  259.] 

Argued  April  23,  H,  190S.    Decided  May 

18, 1909. 

APPEAL  from  the  United  SUtes  arcuit 
Court  of  Appeals  for  the  Fourth  Circuit 
to  review  a  decree  which  affirmed  a  decree  of 
the  Circuit  Court  for  the  District  of  Webt 
Virginia  confirming  in  part  an  award  under 
a  submission  entered  into  between  tbe  Re- 
public of  Colombia  and  the  Cauca  Company. 
Reversed  and  remanded  to  tbe  Circuit 
Court,  with  directions  to  confirm  tbe  award 
to  part. 

See  same  case  below,  51  C.  C.  A.  604,  113 
Fed.  1020. 

The  facts  are  stated  in  tbe  opinion. 

Mr,  WilUmm   G.  Johnson  argued  the 
oause  and  filed  a  brief  for  appellant: 

"Aliens"    and    "foreign    states"    are   not 
identical. 

Story,  Const  9S  1600,  1700. 
1160 


Jurisdiction  in  The  Sapphire,  11  WalU 
164,  20  L.  ed.  127,  rested  upon  the  character 
of  the  party  as  a  "foreign  state." 

The  term  "foreign  stiUe"  is  synonymous- 
with  "foreign  nation." 

Cherokee  Nation  ▼.  Georgia^  5  Pet.  15,  ^ 
L.  ed.  30. 

In  Bione  v.  South  Carolina,  117  U.  S.  430,. 
29  L.  ed.  962,  6  Sup.  Ct.  Rep.  709,  this  court 
pointed  out  the  obvious  distinction  betweei^ 
a  state  and  a  citizen  of  a  state. 

A  voluntaiy  submission  to  arbitration  is- 
a  contract. 

District  of  Columbia  ▼.  Bailey,  171  U.  8. 
161,  43  L.  ed.  118,  18  Sup.  Ct  Rep.  868. 

The  decision  of  the  arbitrators,  that  a> 
matter  does  come  within  the  terms  of 
the  submission,  cannot  be  conclusive  of  the 
fact.  If  it  could,  all  matters  would  be  in- 
cluded which  they  pleased  to  consider  Uk- 
be  so,  however  /tt  variance  with  the  terms  of 
the  submission  and  contrary  to  the  intent 
of  the  parties  to  it 

Sawyer  v.  Freeman,  35  Me.  546. 

Preliminary  negotiations,  bases  of  agree- 
ment, discussions,  claims  and  counterclaims, 
of  the  parties,  as  to  the  matters  to  which 
the  proposed  submission  should  extend,  are 
merged,  superseded,  abrogated,  and  utterly 
annulled  by  the  ultimate  written  agreement 
which  the  parties  signed. 

Van  Nesa  v.  Washington,  4  Pet  232,  7 
L.  ed.  842;  Emerson  ▼.  Slater,  22  How.  28^ 
16  L.  ed.  360;  Oelricks  ▼.  Ford,  23  How.  49» 
16  L.  ed.  534;  The  Delaware,  14  Wall.  579,. 
20  L.  ed.  779;  Bast  y.  First  Nat.  Bank,  101 
U.  S.  93,  25  L.  ed.  794;  RuggUs  ▼.  Illinois^ 
108  U.  S.  526,  27  L.  ed.  812,  2  Sup.  Ct  Rep. 
832 ;  Palmer  ▼.  Oreen,  6  Conn.  14 ;  De  Long- 
V.  Stanton,  9  Johns.  38;  Efner  t.  Shaw,  ^ 
Wend.  567;  Billington  v.  Sprague,  22  Me. 
34;  Loring  y.  Alden,  3  Met.  576;  District  of 
Columbia  v.  Bailey,  171  U.  S.  161,  43  L.  eiL 
118,  18  Sup.  Ct  Rep.  868. 

Defendants  cannot  be  permitted  to  use». 
for  their  own  benefit,  evidence  which  they 
did  not  themselves  offer  for  any  purpose  and 
which  the  complainant  has  no  ri^it  to  xas^ 
in  its  own  behalf. 

Marine  Ins,  Co,  y.  Hodgson,  0  Cranch,  206,. 
3  L.  ed.  200;  Tappan  y.  Beardsley,  10  WalL 
427,  19  L.  ed.  974. 

At  common  law,  an  aibitrator  cannot  ad^ 
minister  an  oath. 

Morse,  Arbitration  ft  Award,  131,  132^ 
133;  Russell,  Power  ft  Duty  of  Arbitrator,. 
5th  ed.  9  179;  Tobey  y.  Bristol  County,  > 
Story,  800,  Fed.  Cas.  No.  14,065;  People 
y.  Townsend,  5  How.  Pr.  315;  Regina  y. 
Hallett,  20  L.  J.  M.  C.  N.  8.  197;  WeUing- 
ton  V.  Mackintosh,  2  Atk.  569;  Street  ▼» 
Rigby,  6  Ves.  Jr.  815. 

Statements  of  witnesses  in  a  oommon-lair 
art>itration  are  not  admissible  in  evidence  ut 
judicial  proceedings. 

Jessup  V.  Cook,  6  N.  J.  L.  434. 

The  fact  that  the  arbitrators,  or  some  of 
them,  or  some  one  or  other  of  the  partiea» 
or  some  persons  appearing  before  the  arbi- 
trators, might  have  suppoMd  that  there  w~  ~ 
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-uncertainty  or  ambiguity  in  the  agreement, 
^oes  not  constitute  an  ambiguity. 

1  Greenl.  £v.  15th  ed.  S  298. 

If  the  arbitrators  act  in  excess  of  their 
I>owers,  if  they  consider  and  make  their 
«.ward  as  to  matters  not  submitted,  their 
4kward  is  void. 

Leslie  y.  Leslie,  50  N.  J.  £q.  107,  24  Atl. 
^19,  Affirmed  in  52  N;  J.  Eq.  332,  31  Atl. 
724;  Cook  v.  Carpenter,  34  Vt.  126,  80  Am. 
Bee.  670;  Adams  v.  Adams,  8  N.  H.  91 ;  Gil 
more  v.  Hubbard,  12  Cush.  221;  Savoyer  v. 
Freeman,  35  Me.  546;  Wyman  v.  Hammond, 
^5  Me.  637;  Stoann  v.  Deem,  4  W.  Va.  369; 
Dunlap  V.  Campbell,  5  W.  Va.  197;  Oibson 
^.  Paicell,  5  Smedes  &  M.  726;  Qlade  v. 
Schmidt,  20  111.  App.  160;  Carmack  v. 
Grant,  5  Litt.  (Ky.)  33;  Lynch  v.  Nugent, 
SO  Iowa,  431,  46  N.  W.  61 ;  White  v.  Arthur, 
S9  Cal.  33;  Reynolds  v.  Reynolds,  15  Ala. 
398;  Butler  v.  2^ew?  Yorfc,  7  Hill,  330;  BuU 
^ck  V.  Bergman,  46  Md.  277 ;  McCormick  v. 
<?ray,  13  How.  35,  14  L.  ed.  36;  DeGroot 
■Y.  United  States,  5  Wall.  419,  18  L.  ed.  700. 

Upon  the  resignation  of  one.  arbitrator  the 
•others  were  not  competent  to  make  an  award 
l)efore  the  vacancy  had  been  filled. 

Morse,  Arbitration  &  Award,  p.  151; 
Brower  v.  Kingsley,  1  Johns.  Cas.  334 ;  Har- 
ris V.  Norton,  7  Wend.  534;  Russell,  Arbi- 
tration &  Award,  p.  209;  Re  Beck,  1  C.  B. 
N.  S.  695;  Little  v.  Newton,  2  Mami.  &  G. 
351;  Lord  v.  Lord,  5  El.  &  BL  404;  Hoff  v. 
Taylor,  5  N.  J.  L.  829;  Moore  v.  Ewing,  1 
N.  J.  L.  144,  1  Am.  Dec.  195. 

Even  if  the  arbitrators'  work  had  been 
•completed  and  there  only  remained  the  for- 
mal rendition  of  their  decision  in  the  form 
of  an  award  at  the  time  of  Pena's  resigna- 
tion, it  would  not  remove  the  objection  to 
the  validity  of  the  award. 

Moore  v.  Eunng,  1  N.  J.  L.  144,  1  Am. 
Dec.  195. 

Messrs,  JoIib  W.  Beaumont  and  John 
TL  Oo^ireB  argued  the  cause,  and,  with  Mr, 
Edu:ard  H,  Murphy  and  Messrs,  Co  wen* 
Oross,  d  Bond,  filed  a  brief  for  appellees: 

Where  matter  of  a  purely  private  nature 
lias  been  submitted  to  arbitration,  it  is  es- 
sential to  the  validity  of  the  award  that  it 
must  be  concurred  in  by  all  of  the  arbitra- 
tors; unless  the  intention  of  the  parties  ap- 
pears to  the  contrary. 

Hobson  V.  M'Arthur,  16  Pet.  182,  10  L. 
•€d.  930. 

But  in  matters  of  public  concern  a  dif- 
ferent rule  seems  to  prevail;  there  the  voice 
of  the  majority  shall  govern. 

Green  v.  Miller,  6  Johns.  39,  6  Am.  Dec. 
184;  Eames  v.  Eames,  41  N.  H.  177;  People 
-em  rel,  Hawes  v.  Walker,  23  Barb.  304; 
Grindley  v.  Barker,  1  Bos.  &  P.  236,  Co. 
Xitt.  181a;  King  v.  Beeston,  3  T.  R.  592; 
McCoy  V.  Curtice,  9  Wend.  17,  24  Am.  Dec. 
113;  Ew  parte  Rogers,  7  Cow.  526;  People 
•em  rel.  Washington  v.  Nichols,  62  N.  Y.  478, 
11  Am.  Rep.  734;  Cooley  v.  0*Connor,  79 
U.  S.  391,  20  L.  ed.  446;  Patterson  v.  Leav- 
itt,  4  .Conn.  50,  10  Am.  Dec.  98 ;  Young  v. 
Buckingham,  5  Ohio,  485;  First  Nat,  Bank 
▼.  Mt,  Tabor,  52  Vt.  87,  36  Am.  Rep.  734; 
Soens  V.  Racine,  10  Wis.  271;  Com.  ew  reL 
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Hall  V.  Canal  Comrs.  9  Watts,  466;  WU- 
liams  ▼.  Lunenburg  School  District  No.  1, 
21  Pick.  75,  32  Am.  Dec.  243. 

If  it  can  be  inferred  from  the  agreement 
of  submission  that  the  paities  intended  the 
vote  of  a  majority  to  govern,  an  award  made 
by  them  will  be  binding,  even  in  the  case  ot 
a  purely  private  matter. 

Hobson  V.  M'Arthur,  16  Pet  182,  10  L.  ed. 
930. 

In  the  case  at  bar,  thai  such  was  the  in- 
tention of  the  parties  is  clearly  inferable 
from  the  personnel  of  the  commission. 

Ibid,;  Wheeling  Gas  Co.  v.  Wheeling,  8 
W.  Va.  320. 

A  resignation  to  be  effective  must  be  ac- 
cepted. 

People  ex  rel.  McCune  v.  Board  of  Police, 
26  Barb.  487 ;  Edwards  v.  United  8ta}es,  103 
U.  S.  471,  26  L.-ed.  314;  Thompson  v.  Unit- 
ed States,  103  U.  S.  480,  26  L.  ed.  521. 

Pena's  withdrawal  did  not  deprive  the  ma- 
jority of  its  power  to  award,  because  it  took 
place  at  a  time  when  his  membership  in  the 
commission  had  ceased  to  be  material. 

Carpenter  v.  Wood,  I  Met.  409;  Dodge  v. 
Brennan,  59  N.  H.  138;  Crofoot  v.  Allen,  2 
Wend.  494;  Dicker  son  v.  Rorke,  30  Pa.  390; 
King  v.  Orey^  31  Tex.  22;  Doyle  v,  Patter- 
son, 84  Va.  800,  6  S.  E.  138;  Hobson  v. 
M'Arthur,  16  Pet.  182,  10  L.  ed.  930;  Sa- 
vannah, F,  de  W.  R,  Co.  V.  Decker,  94  Ga. 
149,  21  S.  E.  372;  Scudder  v.  Johnson,  5 
Mo.  551 ;  Stiringer  v.  Toy,  33  W.  Va.  86,  10 
S.  E.  26;  Maynard  v.  Frederick,  7  Cush. 
251 ;  Witz  V.  Tregallas,  82  Md.  351,  33  Atl. 
718;  Ex  parte  Rogers,  7  Cow.  526. 

Even  in  a  court  of  law  the  rule  of  una- 
nimity has  .been  disregarded  where  rights 
had  vested  under  a  contract  of  arbitration. 

Phippen  v.  Stickney,  3  Met.  384. 

Unless  there  is  a  reservation  made  in  the 
submission,  the  parties  are  presumed  to 
agree  that  everything  both  as  to  law  and 
fact,  which  is  necessary  to  the  ultimate  de- 
cision, is  included  in  the  authority  of  the 
referees. 

Kleine  v.  Catara,  2  Gall.  69,  Fed.  Cas. 
No.  7,869. 

In  deciding  whether  or  not  the  commis- 
sion erred  in  its  interpretaticm  of  the  sub- 
mission the  court  must  consider  the  evidence 
laid  before  that  tribunal. 

Burchell  v.  Marsh,  17  How.  344,  15  L.  ed. 
96. 

The  appellant  is  estopped  from  asserting 
that  the  award  was  invalid. 

Morse.  Arbitr'^tion  &  Award,  pp.  171,  264; 
2  Am.  &  Eng.  Enc.  Law,  p.  727   (2d  ed.) 

Messrs.  E.  J,  D.  Cross,  John  W,  Beau- 
mont  and  Edioard  H.  Murphy,  and  Messrs. 
Cowen,  Cross  d  Bond,  filed  a  brief  in  sup- 
port of  moti<m  to  dismiss: 

An  appeal  does  not  lie  to  the  Supreme 
Court  from  a  decree  of  the  circuit  court  of 
appeals,  in  a  case  in  which  the  jurisdiction 
of  the  circuit  court  is  dependent  entirely  up- 
on the  opposite  parties  to  the  controversy  be- 
ing aliens  and  citizens  of  the  United  Suites. 

American  Constr,  Co.  ▼.  Jacksonville,  T, 
d  K.  W.  R.  Co.  148  U.  S.  372,  47  L.  ed.  486, 
13  Sup.  Ct  Rep.  758. 
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A  foreign  independent  government,  as  a 
legjil  entity,  is  a  person  within  the  meaning 
of  the  provision  of  N.  Y.  Code  Civ.  Proc. 
9  3268,  providing  that  a  defendant  in  an 
action  brought  by  "a  person  residing  with- 
out the  state'*  may  require  security  for  costs. 

Honduras  v.  Soto,  112  N.  Y.  310,  2  L.  R. 
A.  642,  10  N.  E.  845. 

The  term  "alien"  as  used  in  the  judiciary 
act  of  1789  has  been  held  to  apply  to  a  per- 
sonal foreign  sovereign. 

King  of  Spain  v.  Oliver,  2  Wash.  0.  C. 
429.  Fed.  Cas.  No.  7,814. 

A  foreign  government  is  exempt  from 
suits;  and  this  exemption  is  based  on  its 
sovereign  character.  However,  it  may  bring 
suit  in  the  courts  of  another  country.  But 
in  doing  so  it  devests  itself  of  its  sovereign 
character  and  privileges  as  regards  all  mat- 
ters connected  with  or  growing  out  of  that 
particular  suit.  In  other  words,  it  has  de- 
scended from  its  high'  plane  of  sovereignty 
to  the  level  of  an  ordinary  private  litigant, 
and  thereafter  in  reference  to  the  suit  it  has 
no  greater  rights,  exemptions,  or  privileges 
than  has  an  ordinary  litigant. 

Rhode  Island  v.  Maasachuaetta,  12  Pet. 
657,  9  L.  ed.  1233. 

A  foreign  sovereign  cannot  bring  suit  for 
an  infringement  of  his  prerogative  rights. 
His  right  of  suit  is  confined  to  those  cases 
in  which  it  is  sought  to  enforce  his  private 
rights. 

1  Dan.  Ch.  PI.  &  Pr.  chap.  I.,  9  2,  p.  17; 
Avatria  v.  Day,  3  DeG.  F.  &  J.  217. 

The  word  "state"  has  been  held  by  this 
court  to  comprehend  only  a  state  of  the 
Uni<m. 

Texas  r.  White,  7  Wall.  700,.19  L.  ed.  227 ; 
Hepburn  t.  EUeey,  2  Cranch,  445,  2  L.  ed. 
832. 

Mr.  Juatice  Holmes  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  by  the  Republic  of  Co- 
lombia from  a  decree  of  the  circuit  court  of 
appeals,  aflSrminff  a  decree  of  the  circuit 
court  upon  a  bill  brought  bv  the  Republic 
and  a  cross  bill  b^  the  defendant,  the  Gauca 
Company.  The  bill  is  a  bill  to  set  aside  an 
award  under  a  submission  entered  into  by 
the  above-mentioned  parties.  The  cross  bill 
is  to  establish  the  award  as  valid,  notwith- 
standing the  withdrawal  of  the  representa- 
tive named  by  the  plaintiff,  and  prays  spe- 
cific performance.  The  decree  confirms  the 
award  after  rejecting  certain  items.  Of 
course  it  does  not  attempt  to  order  specific 
performance. 

Before  going  further  with  the  statement 
of  facts  we  must  dispose  of  an  objection  to 
the  jurisdiction  of  tnis  court  to  entertain 
this  appeal.  As  a  foreign  government  has 
seen  fit  to  submit  its  case  to  the  courts  of 
the  country  with  whose  citizens  its  contro- 
versy exists,  it  would  be  unfortunate  if, 
through  any  mistake,  it  was  prevented  from 
carr^Mng  questions  of  law  to  the  court  of  last 
resort.  We  are  of  opinion  that  it  had  the 
right  to  appeal.  The  circuit  court  had  ju- 
risdiction under  the  Constitution,  art.  3,  i  2, 
and  the  act  of  August  13,  1888,  chap.  8G6, 
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i  1  (25  Stat,  at  L.  434),  as  the  suit  is  <'a 
controversy  between  citizens  of  a  state  and 
foreign  states,  citizens,  or  subjects,"  within 
the  words  and  meaning  of  the  act.  The 
Sapphire,  11  Wall.  164,  167,  sub  nom.  The 
Sapphire  v.  Napolean  HI,,  20  L.  ed.  127,  130. 
The  right  to  appeal  frt>m  the  decree  of  the 
circuit  court  of  appeals  is  given  by  the  act 
of  March  8,  1891,  ^chap.  517,  9  6  (26  Stat.[5eei 
at  L.  826,  828,  U.  S.  Comp.  Stat.  1901,  p. 
550 ) ,  "in  all  cases  not  hereinbefore,  in  this 
section,  made  final."  The  only  words  of  the 
section  relied  upon  as  making  the  decree  of 
the  circuit  court  of  appeals  final  are  those 
which  declare  it  so  "in  all  cases  in  which 
the  jurisdiction  is  dependent  entirely  upon 
the  opposite  parties  to  the  suit  or  contro- 
versy being  aliens  and  citizens  of  the  United 
States  or  citizens  of  different  states."  We 
see  no  reason  to  doubt  that  Congress  wa» 
as  well  aware  of  the  distinction  between  for- 
eign states  and  foreign  citizens  when  it. 
passed  the  act  of  1891  as  when  it  passed 
the  act  of  1888,  and  that  when  it  spoke  of 
aliens  it  meant  foreign  citizens  alone.  We 
are  confident  that  it  did  not  dream  of  ex- 
cluding sovereign  powers  thai  choose  to  sue 
here  from  the  right  to  an  appeal.  The  word 
"aliens"  could  be  given  that  effect  only 
by  straining  it  beyond  its  natural  meaning^ 
and  away  from  the  indications  of  the  con- 
text. As  the  decree  of  the  circuit  court  of 
appeals  is  not  made  final  l^  9  6,  an  appeal 
lies  to  this  court. 

Whether  technically  proved  or  not,  we  as- 
sume' the  commission  making  the  award  to 
have  found  the  facts  hereafter  stated,  and 
we  think  that  they  were  fully  warranted  in 
doing  so.  The  subject-matter  of  the  award 
was  a  railroad  intended  to  run  from  Buena- 
ventura to  the  Pacific,  iTia  Call,  to  the  city 
of  Manizales,  and  partly  built  In  1890  one 
Cherry  received  a  concession  to  build  and 
operate  this  road,  with  land  grants  and  vari- 
ous guaranties  from  the  government,  and 
with  the  right  to  transfer  the  concession, 
but  all  subject  to  the  condition  of  the  work 
being  done  in  four  years.  Thereupon  the 
Cauca  Company  was  incorporated  in  West 
Virginia  for  the  purpose,  among  other 
things,  of  building  and  operating  the  road, 
and  Cheriy  transferred  his  concession  to  it, 
stipulating  that  he  should  be  employed  to 
do  the  work,  receive  all  the  company's  stock 
and  bonds  and  various  benefits  of  the  con- 
cession. On  the  same  day  the  Colombian 
Construction  k  Improvement  Company  also 
was  incorporated,  for  many  purposes,  in- 
cluding that  of  building  the  road,  and 
Cherry  forthwith  assigned  to  it  his  contract 
with  the  Cauca  Company,  stipulating  that 
he  should  receive  in  return  a  large  amount 
of  full-paid  stock  of  the  company  and  $135,- 
000  in  cash.  Cherry  was  to  be  employed  as 
chief  constructor  *of  the  road,  and  the  com- [687) 
pany  was  to  take  his  place  under  the  Cauca 
Company's  contract. 

The  time  for  building  the  road  went  bj, 
the  road  was  not  built,  and  the  government 
claimed  a  forfeiture.  On  the  other  hand, 
the  Cauca  Company  set  up  that  the  failure 
was  due  to  the  fault  of  the  government,  and 
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other  Justifications,  and  the  matter  hecame 
a  subject  of  diplomatic  discussion  between 
this  country  and  Ck>lombia.  With  the  mer- 
its of  this  controversy  we  have  nothing  to 
do.  As  a  result,  a  submission  to  a  special 
commission,  as  it  was  termed,  was  agreed 
upon  and  signed.  The  essential  features  of 
the  agreement  were  that  the  company  by 
the  second  article  surrendered  the  railroad, 
and  that  Colombia  agreed  to  pay  a  just  in- 
demnity, the  scope  of  which  will  be  con- 
aidered  Inter,  ana  which  was  to  be  deter- 
mined by  the  commission.  The  commission 
consifvted  of  three, —  one  appointed  on  be- 
half of  Colombia,  one  on  behalf  of  the  com- 
pany and  the  third  by  agreement  between 
the  Secretary  of  State  of  this  country  and 
the  Colombian  Minister  at  Washington.  The 
commission,  spoken  of  in  the  agreement  in 
the  singular,  was  to  "  determine  the  proce- 
dure to  be  jfollowed  in  the  exercise  of  the 
power  conferred  upon  it,  both  as  to  its  own 
acts  and  as  to  the  proceedings  of  the  par- 
ties." In  pursuance  of  this  power,  it  re- 
solved that  all  decisions  should  be  by  ma- 
jority vote.  Thereafter  the  case  was  tried, 
and  several  items  were  allowed  to  the  com- 
pany which  it  was  contended  by  the  repre- 
aentatives  of  Colombia  were  not  within  the 
scope  of  the  submission.  At  the  end  of  the 
trial,  when  hardly  anything  remained  to  be 
done  except  to  sign  the  award,  the  ques- 
tions remaining  open  concerning  only  mat- 
ters of  interest  which  have  been  disallowed, 
the  Colombian  commissioner  announced  his 
resi^ation  to  the  commission. 

The  agreement  gave  Colombia  thirty  days 
to  appoint  a  new  member,  and  on  its  failure 
the  Secretary  of  State  for  the  United  States 
and  the  Colombian  Minister  were  to  appoint 
him.  But  the  commission  was  allowed  only 
one  hundred  and  fifty  days  "  from  its  instal- 
lation,", which  might  be  extended  sixty  days 
more  for  justifiable  grounds.  It  had  sat  two 
hundred  and  three  days  when  the  resignation 
was  announced.  Manifestly  it  was  possible, 
if  not  certain,  that  its  only  way  of  saving 
£688]  the  proceedings  *f rom  coming  to  naught  was 
to  ignore  the  communication  and  to  proceed 
to  the  award.  This  it  did.  Colombia  by 
its  bill  and  argument  now  lays  hold  of  the 
resignation  of  its  commissioner  as  a  ground 
for  declaring  the  award  void. 

Colombia  thus  is  put  in  the  position  of 
seeking  to  defeat  the  award  after  it  has 
receivM  the  railroad  in  controversy  and 
while  it  is  undisputed  that  an  appreciable 

Eart  of  the  consideration  awarded  ought  to 
e  paid  to  the  company  under  the  terms  of 
the  submission.  It  is  fair  to  add  that  the 
bill  offers  to  pay  the  undisputed  sum,  but 
not  to  rescind  the  submission  and  return  the 
railroad.  We  shall  spend  little  argument 
upon  this  part  of  the  case.  Of  course,  it 
was  not  expected  that  a  commission  made 
np  as  this  was  would  be  unanimous.  The 
commission  was  dealt  with  as  a  unit,  as  a 
kind  of  court,  in  the  submission.  It  was 
constituted  after,  if  not  as  the  result  of, 
diplomatic  discussion  in  pursuance  of  a  pub- 
lic statute  of  Colombia.  It  was  to  decide 
between  a  sovereign  state  and  a  railroad, 
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declared  by  a  law  of  Colombia  to  be  a  work 
of  public  utility.  In  short,  it  was  dealings 
with  matters  of  public  concern.  It  had  it- 
self resolved,  unaer  the  powers  given  to  it- 
in  the  agreement,  that  a  majority  vote 
should  govern.  Obviously  that  was  the  only 
possible  way,  as  each  party  appointed  a  rep- 
resentative of  its  side.  We  are  satisfied 
that  an  award  by  a  majority  was  sufficient- 
and  effective.  We  are  satisfied,  further, 
that  whatever  might  be  the  technical  rulo 
for  three  arbitrators  dealing  with  a  private 
dispute,  neither  party  could  defeat  the  op- 
eration of  the  submission,  after  receiving  a 
large  amount  of  property  under  it,  by  with- 
drawing dr  adopting  the  withdrawal  of  its- 
nominee  when  the  discussions  were  dosed. 
See  Cooley  v.  O'Connor,  12  Wall.  391,  398, 
20  L.  ed.  446,  448;  Kingston  v.  Kincaid,  1 
Wash.  C.  C.  448,  Fed.  Cas.  No.  7,821;  E(t 
parte  Rogers,  7  Cow.  626;  Carpenter  v. 
Wood,  1  Met.  409;  Maynard  v.  Frederick,  7 
Cush.  247;  Kunckle  v.  Kunckle,  1  Dall.  364, 
1  L.  ed.  178;  Cumberland  v.  North  Yar- 
mouth, 4  Me.  459,  468;  Orindley  v.  Barker, 
1  Bos.  k  P.  229,  236;  Bailing  v.  Matchett, 
Willes  Rep.  215,  217.  In  private  matters 
the  courts  are  open  if  arbitration  fails,  but 
in  this  case  the  alternative  was  a  resort  to 
diplomatic  demands. 

We  pass  now  to  the  main  and  serious 
question  of  the  case,  *which  is,  whether  the[620| 
scope  of  the  submission  was  exceeded  by  any 
of  the  items  of  the  award.  The  submission 
was  in  Spanish  only,  and  there  is  a  dis- 
pute about  the  translation  of  the  most  im- 
portant words.  In  ejcchange  for  the.  sur- 
render of  the  concession  and  the  railroad 
with  all  of  its  fixed  plant,  rolling  stock, 
ohras,  etc.,  Colombia  is  to  pay  to  the  com- 
pany ''a  just  indemnity  por  las  ohras  y 
trahajos  (literally,  the  works  and  labors) 
which  the  company  may  have  executed  dur- 
ing the  time  in  which  the  undertaking  has 
been  in  its  charge,  and  for  the  rolling  stock," 
etc.  So,  in  the  following  article:  "The 
government  of  Colombia  and  the  company 
recognize  in  advance  as  just  and  sole  in- 
demnity a  sum  which  shall  equal  that  which 
the  company  shall  prove  that  it  has  ex- 
pended en  los  tixibafos  y  ohras  ejeoutados 
por  ella  en  la  construccUm  de  la  ewpresada 
via  ferrea  y  en  los  materiales  rodantes,  her- 
ramientaSy  etc.,  etc.,  introducidos  con  destino 
d  la  misma  via.'* 

It  is  argued  for  Colombia  that  the  un- 
translated words  limit  the  indemnity  to  the 
immediate  cost  on  the  ground  of  the  works 
and  labors  executed  there.  On  the  other 
»ide,  it  is  argued,  especially  in  view  of  the 
previous  dealings,  that  indemnity  for  the 
total  cost  of  the  enterprise  was  intended. 
Our  opinion  falls  between  these  two  ex- 
tremes. The  company,  to  be  sure,  waa 
claiming  the  larger  amount,  but  Colombia 
had  asserted  a  forfeiture.  The  submission 
was  a  compromise.,  and  presumably  the  com- 
pany meant  the  most  and  Colombia  the  least 
which  the  words  used  were  capable  of  mean- 
ing. The  only  fair  way  Is  to  take  the  lan- 
guage in  its  natural  sense,  not  straining  it 
either  way.    In  article  6  it  is  contemplated. 
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as  the  means  of  reaching  the  indemnity 
mentioned,  that  the  commiaeion  shall  ap- 
praise  obra9,trabajo8,y  materialea  tJoTeaaii; 
tliat  it  shall  examine  the  hooks  and  accounts 
of  the  Cauca  Company  in  New  York;  and 
that  it  shall  inspect  on  the  ground  loa  obraa 
y  irabajos  of  the  railroad  and  the  rolling 
stock.  In  article  10  it  is  said  that  Colombia 
calculates  approximately  that  the  Cauca 
Company  has  disbursed  in  the  obra  of  the 
railroad  a  sum  of  $200,000  (somewhat  less 
tlian  the  cost  on  the  ground  as  agreed  be- 
fore the  commission),  while  the  company 
considers  that  sum  as  much  below  the  just 
price  of  the  obraa  y  irabajos  par  ella  ejvcu- 

£530]  iadoa.  *And  the  sum  named  is  paid  on  ac- 
count in  advance  for  the  purpose  of  obtain- 
ing the  immediate  deliveiy  of  the  railway. 
Whether  the  preliminary  negotiations  be 
considered  or  not,  it  seems  to  us  to  carry 
out  the  import  of  the  words  used  if  we  limit 
the  indemnity  to  expenditures  which  fairly 
could  be  found  to  have  contributed  in  a 
direct  way  to  the  result  on  the  surface  of  the 
earth,  but  extend  it  to  such  expenditures, 
even  when  they  took  place  at  a  distance.  If 
the  latter  were  not  included,  there  was  no 
sufficient  reason  for  a  commission  meeting 
in  New  York. 

It  is  for  us  to  determine  the  scope  of  the 
commission,  whatever  may  have  been  its  own 
finding  ^ith  regard  to  its  powers.  But  when 
its  powers  are  established  we  are  not  called 
upon  to  revise  any  finding  that  could  have 
been  made  without  going  beyond  the  line 
which  we  lay  down.  On  this  footing,  sub- 
ject to  a  further  point  to  be  mentioned,  the 
salaries  of  executive  officers  of  the  Colom- 
bian Construction  k  Improvement  Company 
($108,181.42),  the  traveling  expenses  of 
these  officers  ($29,380.30),  and  ^he  office  ex- 
penses of  the  New  York  office  ($21,727.58), 
prouerly  were  allowed,  so  far  as  appeara 
Although  the  facts  were  gone  into  vni\\  su- 
per/liious  detail,  it  cannot  be  said,  as  matter 
of  law,  that  those  items  might  not  have  been 
nece««ary  in  order  to  lay  the  tracks  upon 
the  ^ound.  The  company  devoted  itself 
wholly  to  the  business  of  building  the  road. 
The  initial  expense  naturally  would  be  the 
greatest,  and  the  company's  contention  was 
tliat  but  for  Colombia  the  work  would  have 
been  done. 

It  is  said  that  the  last-named  company 
was  not  a  party  to  the  submission,  which  is 
true.  But,  as  we  have  said,  it  rcasonabW 
might  have  been  found  by  the  commission 
that  it  was  assignee  of  the  contract  between 
Clierry  and  Cauca  Company,  by  which 
Cherry  was  to  build  the  roai  and  to  receive 
the  Cauca  Company's  stock  and  bonds. 
Therefore  the  work  done  by  the  construction 
company  had  to  be  paid  for  by  the  Cauca 
Company,  and  the  result  of  its  work  was 
the  railroad  which  the  company  surrendered. 
Under  such  circumstances  we  can  listen  to 
no  hair  splitting  as  to  whether  work  done 
upon  the  road  by  the  construction  company 
can  be  called  the  Cauca  Company's  obras  y 
irabnjoa.     We  certainly  should  not  disturb 

(631]a  'finding  by  the  commission  that  the  cost 
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of  building,  by  whomsoever  Incurred, 
part  of  the  Cauca  Company's  work. 

On  the  other  hand,  wo  cannot  uphold  the 
award  of  $135,000,  for  cash  paid  for  pur- 
chase of  the  concession.  If,  as  would  seem, 
this  was  the  sum  which  the  construction 
compajiv  was  to  pay  Cherry  for  the  assign- 
ment of  the  Cauca  Company  contract,  it  re- 
quires a  layman's  superiority  to  form  kn  the 
interest  of  substance  to  connect  this  with 
the  Cauca  Company  at  all.  But,  assuming 
that  connection  established,  the  expense  is 
too  remote  from  cost  of  construction  to  be 
allowed  under  the  words  used  in  this  sub- 
mission. It  was  contemplated  by  the  con- 
cession that  it  might  come  to  the  hands  of 
a  corporation  having  its  headquarters  else- 
where, and  the  expenses  which  we  have  al- 
lowed might  have  been  found  necessary,  if 
a  Virginia  or  New  York  corporation  were  to 
begin  the  construction  of  this  road  in  Colom- 
bia. But  the  purchase  of  the  right  to  do 
the  job  was  an  accident.  The  cost  of  it 
would  not  have  been  incurred,  so  far  as  ap- 
pears, if  the  concession  had  been  made  to 
the  company  direct.  Therefore  it  is  not  to 
be  paid  for  unless  we  adopt  the  view  that 
the  company  is  to  be  made  whole  for  all 
that  it  paid  in  connection  with  the  enter- 
prise, rather  than  for  what  it  paid  to  get 
the  tracks  laid,  assuming  that  it  had  the 
right  to  lay  them.  As  we  have  said,  wo 
adopt  the  latter  view.  We  think  it  un- 
likely and  not  within  the  clear  meaning  of 
the  words  that  the  government  undertook  to 
pay  an  additional  sum  because  its  own  con- 
cession had  changed  hands. 

It  is  much  more  obvious  that  the  submis- 
sion did  not  warrant  charging  Colombia 
witli  an  extra  sum  of  $29,200,  voted  by  the 
construction  company  to  its  officers  for  serv- 
ices in  securing  the  agreement  of  submission. 
We  have  indicated  our  reasons  sufficiently 
above. 

The  award  was  for  a  single  sum,  whidi 
the  report  of  the  proceedings  of  the  com- 
mission shows  to  have  been  made  up  of 
items,  some  of  which  we  have  considered. 
These  items  were  discussed  by  the  courts 
below,  seemingly  at  the  instance  of  Colom- 
bia, and  without  objection  on  the  part  of 
the  company,  and  some  of  them  were  disal- 
lowed without  appeal.  If  they  are  open  to 
consideration  they  show  that  the  award  was 
made  up  of  several  *items,  some  of  which  [5SS] 
may  be  disallowed  without  afifecting  the  rest. 
If  they  should  not  be  considered,  the  only 
course  would  seem  to  be  to  presume  that 
the  commission  followed  its  authority,  and 
to  sustain  the  award  for  the  whole  original 
amount.  Certainly  they  could  not  be  gi\'en 
a  partial  consideration  and  be  taktn  ac- 
count of  so  far  as  to  invalidate  the  award, 
and  yet  be  denied  examination  on  tBe 'fur- 
ther question  whetiier  they  could  not  be 
stricken  out  without  affecting  the  residue 
of  the  award. 

In  addition  to  the  oral  arguments,  we  have 
considered  every  detail  of  the  elaborate 
briefs  submitted  and  the  record,  but  have 
not  thought  it  necessary  to  mention  many 
of  those  details,  or  to  protract  our  judg> 
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ment  to  an  equal  length.  The  amount  al- 
lowed by  the  circuit  court  of  appeals  is  re- 
duced as  stated  by  $164,200,  but  in  our 
opinion  the  following  items  must  stand: 

Agreed   cost  of   work   on   the 

ground  and  rolling  stock  . .  $233,009  14 

Salaries  of  executive  officers. .  108,181  42 

Traveling  expenses  of  officers..  29,385  88 
Expenses  and  incidentals  New 

York  office 21,727  68 

$393,204  02 
Deduct  paid  on  account. .      200,000  00 

Amount  of  award   193,204  02 

Decree  reversed,  and  cause  remanded  to 
the  Circuit  Court  with  directions  to  enter 
a  decree  confirming  the  award  for  and  up 
to  the  sum  of  $193,204.02. 


533]  •RANDOLPU  &  RANDOLPH,  Appts,, 

V. 

J.  W.  SCRUGGS,  Trustee  in  Bankruptcy  of 
the  LangstafT  Hardware  Company. 

(See  S.  C.  Reporter's  ed.  533-540.) 

Bankruptcy — preferred  claims — charge  for 
preparing  general  assignment — services 
rendered  assignee. 

1.  A  general  deed  of  assignment  Is  so  far 
avoided  by  an  adjudication  in  bankruptcy 
against  the  assignor  on  a  petition  filed  within 
four  months  after  the  making  of  the  assign- 
ment  as  to   defeat  the  right  of  any  claim 


against  the  bankrupt's  estate  to  the  prefer- 
ence given  by  such  deed. 

2.  A  charge  for  the  preparation  of  a  general 
deed  of  assignment  which  is  avoided  by  an  ad- 
judication tn  bankruptcy  against  the  assignor 
on  a  petition  filed  within  four  months  after 
the  making  of  the  assignment  may  be  proved 
as  an  unsecured  claim  against  the  bankrupt's 
estate. 

3.  An  assignee  in  a  general  deed  of  assignment 
which  has  been  avoided  by  an  adjudication  In 
bankruptcy  against  his  assignor  on  a  petition 
filed  within  four  months  after  the  making  of 
the  assignment  has  a  lien  on  the  bankrupt's 
estate  for  the  sums  paid  by  him  for  such  serr- 
ices  rendered  to  blm  prior  to  such  adjudica- 
tion as  were  beneficial  to  the  estate. 

4.  Claims  for  services  rendered  to  the  assignee 
in  a  general  deed  of  assignment  prior  to  an 
adjudication  in  bankruptcy  against  the  as- 
signor on  a  petition  filed  within  four  months 
after  the  making  of  the  assignment  are  pre- 
ferred claims  against  the  bankrupt's  estate  to 
the  same  extent  as  if  the  assignee  had  paid 
the  claims. 

5.  A  claim  for  legal  services  rendered  to  the  as- 
signee in  a  general  deed  of  assignment  in  un- 
successfully resisting  an  adjudication  of  bank- 
ruptcy against  his  assignor  on  a  petition  filed 
within  four  months  after  the  making  of  th« 
assignment  is  not  provable  against  the  bank- 
rupt's estate. 

[No.  272.] 

Submitted  April  24,  1909,    Decided  May  18, 

1909. 

ON  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit  presenting  questions  as  to  the 
allowance  of  claims  for  services  rendered  a 
bankrupt  in  preparing  a  general  deed  of  as- 


Note. — On  the  effect  of  the  bankruptcy  act  on 
state  laws — see  notes  to  State  ex  rel.  Strohl  v. 
King  County  Super.  Ct.  (Wash.)  45  L.  R.  A. 
177:  Garner  v.  Second  Nat.  Bank,  16  C.  C.  A. 
96 ;  Carling  v.  Seymour  Lumber  Co.  51  C.  C. 
A.  11,  and  Sturgls  v.  Crownlnsbleld,  4  L.  ed. 
V.  8.  529. 

Allowances  in  bankruptcy  proceedings  to  bank- 
rupt's assignee  for  creditors. 

Cases  under  the  bankrupt  act  of  1867. 

Where  a  Federal  court  set  aside  a  deed  of  as- 
signment for  creditors  made  within  six  months 
before  proceedings  in  bankruptcy  it  was  held 
that  an  allowance  of  expenses  and  charges  of 
the  assignee  for  creditors  should  not  be  made 
where  It  could  not  be  guarded  so  as  to  prevent 
duplicate  charges,  and  no  allowance  should  be 
made  to  Include  any  reservation  for  the  expense 
of  a  future  settlement  in  the  state  court.  Burk- 
holder  v.  Stump,  8  Phlla.  172,  Fed.  Cas.  No. 
2,165. 

This  case  was  approved  In  Piatt  v.  Archer,  13 
Blatchf.  351,  Fed.  Cas.  No.  11,214,  where  the 
question  was  as  to  a  receiver's  fees  as  against 
an  assignee  In  bankruptcy. 

And  compensation  for  services  of  an  assignee 
for  creditors  was  refused  where  an  assignment 
was  avoided.  Re  Stubbs,  4  Nat.  Bankr.  Reg. 
376,  Fed.  Cas.  No.  13,557 ;  Re  TKurtb,  17  Nat. 
Bankr.  Reg.  573.  Fed.  Cas.  No.  7.948. 

And  an  allowance  for  attorneys'  fees  was  re- 
fused. Re  Cohn,  6  Nat  Bankr.  Reg.  379,  Fed. 
Cas.  No.  2,966. 

An  assignee  for  creditors  should  be  allowed 
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for  disbursements  made  legitimately  for  collec- 
tions, as  this  was  beneficial  to  the  estate.  But 
the  claims  for  personal  services  and  for  at- 
torneys* fees  should  be  disallowed  In  his  set- 
tlement with  the  assignee  in  bankruptcy.  Rs 
Lalns,  16  Nat.  Bankr.  Reg.  168,  Fed.  Cas.  No. 
7,989.  The  court  held  that  these  claims  could 
only  be  allowed  as  other  claims  against  the 
bankrupt's  estate,  and  be  proved  against  It 

In  Clark  v.  Marx,  6  Ben.  275,  Fed.  Cas.  No. 
2,830,  where  an  assignment  was  set  aside.  It 
was  said  that  the  assignee  should  not  be  al- 
lowed for  any  disbursements  or  expenses  which 
he  made  or  Incurred  by  virtue  of  such  transfer, 
or  to  maintain  his  title  or  possession  there- 
under: but  that  so  far  as  he  acted  with  the 
permission  of  the  court  given  in  its  orders  in 
making  sales  of  the  property,  he  ought  to  be  al- 
lowed such  expenses  as  were  necessary. 

In  Hunker  v.  BIng,  9  Fed.  277,  where  the  as- 
signment for  creditors  was  avoided  by  the  as- 
signee in  bankruptcy  as  void  under  the  state 
law  for  failure  of  the  assignee  to  file  an  in- 
ventory within  jUilrty  days,  It  was  held 
that  the  assignee  was  not  entitled  to 
any  compensation  as  "assignee."  But  for  acts 
performed  in  the  way  of  services  and  disburse- 
ments, which,  considered  Independent  of  the  as- 
signment itself,  were  lawfully  rendered  and 
were  beneficial  to  the  general  body  of  creditors 
or  necessary  to  the  care  of  the  property,  or  its 
conversion  into  money,'  allowance  should  be 
made,  and  the  sum  of  $500  for  attorneys*  fees 
was  allowed  covering  charges  for  collection 
Rults.  for  advice  concerning  disputed  claims^ 
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signiBent,  and  for  services  rendered  the  as- 
signee prior  to  the  adjudication  in  bankrupt- 
cy*. Anatoered  in  the  negative  except  that, 
so  far  as  the  assignee  would  be  allowed  for 
the  payment  of  such  claims,  they  may  be 
preferred  in  the  right  of  the  assignee,  and 
that  the  charge  for  the  preparation  of  the 
deed  may  be  proved  as  an  unsecured  claim. 

The  facta  are  stated  in  the  opinion. 

Measra,  WUUain  M.  Raadolpl&  and 
Waaaell  Randolpli  submitted  the  cause 
for  appellants.  Mr,  Oeorge  Randolph  was 
with  them  on  the  brief: 

The  act  of  Congress,  having  gone  no  fur- 
ther than  to  declare  a  general  assignment 
an  act  of  bankruptcy,  it  is  not  the  province 
of  the  courts  to  go  beyond  that,  and  add  a 
penalty  as  a  result  of  what  the  statute  has 
declared. 

Hanover  Nat,  Bank  v.  Firat  Nat,  Bank, 
48  C.  C.  A.  482,  109  Fed.  422;  Fritta  v. 
Palmer,  132  U.  S.  282,  83  L.  ed.  317,  10  Sup. 
Ct.  Rep.  93;  Union  Nat.  Bank  v.  Matthewaf 
98  U.  8.  621,  25  L.  ed.  188;  National  Bank 
v.  Whitney,  103  U.  S.  99,  26  L.  ed.  443; 
Firat  Nat,  Bank  v.  Stewart,  107  U.  S.  676, 
27. L.  ed.  692,  2  Sup.  Ct.  Rep.  778;  Thomp- 
aon  V.  8t,  Nicholaa  Nat,  Bank,  146  U.  S. 
240,  36  L.  ed.  956,  13  Sup.  Ct.  Rep.  66;  Mc- 
Broom  v.  Scottiah  Mortg.  A  Land  Inveat.  Co, 
153  U.  8.  323,  38  L.  ed.  731,  14  Sup.  Ct.  Rep. 
852. 

Tn  order  to  render  a  transfer  fraudulent 
under  the  bankrupt  act,  it  must  fall  within 
the  provisions  of  that  statute. 


Loveland,  Bankruptcy,  %  157;  Tiffany  r. 
Lwsaa,  15  Wall.  410,  21  L.  ed.  198. 

It  is  the  fraudulent  intent  of  the  debtor- 
alone  that  determines  whether  the  act  com- 
plained of  is  an  act  of  bankruptcy  or  not. 

Loveland,  Bankruptcy,  %  b\;  Re  McKib- 
hen,  12  Nat.  Bankr.  Reg.  97,  Fed.  Cas.  No. 
8,859;  Re  Drummond,  1  Nat.  Bankr.  Reg. 
231,  Fed.  Cas.  No.  4,093;  Re  Franklin,  a 
Ben*.  233,  Fed.  Cas.  No.  5,063;  Tiffany  v. 
Lucaa,  15  Wall.  410,  21  L.  ed.  198;  Cook 
V.  Tullia,  18  Wall.  332,  21  L.  ed.  933;  Clarke 
V.  laelin,  21  Wall.  360,  22  L.  ed.  568;  Arm- 
atrong  v.  Chemical  Nat.  Bank,  6  L.  R.  A» 
226,  41  Fed.  234. 

The  pro  rata  distribution  of  the  property 
of  the  bankrupt  was  the  main  purpose  of 
the  bankrupt  statute. 

Reed  v.  Mclntyre,  98  U.  S.  507,  25  L.  ed. 
171;  Trimble  v.  Woodhead,  102  U.  S.  650, 
26  L.  ed.  290;  International  Bank  v.  Sher- 
man, 101  U.  S.  406,  25  L.  ed.  866;  Mayer 
V.  Hellman,  91  U.  S.  496.  23  L.  ed.  377. 

A  general  assignment  for  the  benefit  of 
creditors  is  valid,  except  against  the  admin- 
istration of  the  estate  in  bankruptcy  in  the 
bankrupt  court. 

Sedgwick  v.  Place,  1  Nat.  Bankr.  Reg.  673» 
Fed.  Cas.  No.  12,622;  Langley  v.  Perry ^  ^ 
Nat.  Bankr.  Reg.  696,  Fed.  Cas.  No.  8.067; 
Eaaa  v.  O'Brien,  66  N.  Y.  597;  Boatwick  v* 
Burnett,  74  N.  Y.  317;  Boeae  v.  King,  IS- 
N.  Y.  471 ;  Thraaher-  v.  Bentley,  59  N.  Y. 
649;  Hawkina'a  Appeal,  34  Conn.  548;  Pat- 
ty-Joiner d  E.  Co,  V.  Cummina,  93  Tex.  598,. 


and  for  negotiations  concerning  litigations  bene- 
ficial to  the  creditors. 

In  Jones  ▼.  Kinney,  5  Ben.  259,  Fed.  Cas.  No. 
7,473,  where  an  assignment  was  set  aside,  the 
assignee  was  allowed  for  disbursements  to  law- 
ful creditors  before  banicrupt  proceedings.  But 
as  to  disbursements  and  other  expenses  the 
question  was  reserved  until  the  master  should 
matte  a  report,  and  that  evidence  could  1>e  given 
by  either  side. 

In  Wald  V.  Wehl,  18  Blatchf.  495.  6  Fed.  163, 
where  the  assignment  was  avoided  only  under 
the  bankrupt  statute,  the  assignee  was  allowed 
on  accounting  for  all  proper  services  and  ex- 
penses under  the  assignment  prior  to  the  bring- 
ing of  this  suit  to  avoid  the  same. 

But  in  the  following  cases,  where  the  assign- 
ment was  set  aside  at  the  instance  of  an  as- 
signee in  banicruptcy,  the  assignee  for  creditors 
was  allowed  his  expenses  for  making  a  sale. 
Re  Cohn.  6  Nat.  Bankr.  Reg.  379,  Fed.  Cas.  No. 
2.966;  Stobaugh  v.  Mills,  8  Nat  Bankr.  Reg. 
861.  Fed.  Cas.  No.  18,461. 

And  he  was  allowed  his  expense  of  adminis- 
tering the  estate  while  in  his  hands.  Re 
Kurth,  17  Nat.  Bankr.  Reg.  573,  Fed.  Caa  No. 
7,948. 

And  he  was  allowed  compensation  for  his 
services  in  such  a  case.  Catlin  v.  Foster.  8 
Nat.  Bankr.  Reg.  540,  Fed.  Cas.  No.  2,519. 

And  in  such  a  case  was  allowed  for  his  serv- 
ices and  rounsel  fees.  MacDonald  v.  Moore,  8 
Ben.  679,  Fed.  Caa  No.  8.76S. 

In  Re  Cohn,  6  Nat  Bankr.  Reg.  379,  Fed.  Cas. 
No.  2.966.  the  court  referred  to  Catlin  v.  Fos- 
ter, 8  Nat  Bankr.  Reg.  540.  Fed.  Cas.  No. 
2,519 :  Re  Stubbs.  4  Nat  Bankr.  Reg.  376. 'Fed. 
Cas.  No.  13,557.  and  Burkholder  v.  Stump,  8 
Phils.  172.  Fed.  Cas.  No.  2,165,  and  said  that 
the  decisions  on  this  point  were  variant;  and 
further  said :  "In  some  of  the  Judicial  districts 
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of  the  United  States  the  allowance  Is  refased" 
wholly,  and  occasional  precedents  of  contrary^ 
directions  here  will  not  be  followed,  if  to  fol* 
low  them  would  result  in  any  injustice  to  cred-^ 
iters." 

Cases  under  bankrupt  act  of  1898. 

A  similar  divergence  of  opinion  prevails  l]» 
cases  arising  under  the  bankrupt  act  of  1898. 

Actual  and  necessary  expenses  incurred  1» 
preserving  the  estate  while  in  the  possession  or 
the  assignee  will  be  allowed.  Re  Tatnra.  US' 
Fed.  50 ;  Re  Bussey.  6  Am.  B.  R.  608 ;  Re  Panly,. 
2  Am.  B.  R.  333 ;  Re  Mays,  114  Fed.  600. 

But  reimbursement  for  such  expenses  wa» 
confined,  by  the  referee  In  Re  Gllblom,  2  N.  B. 
N.  Rep.  00.  to  those  incurred  In  the  care  and 
preservation  of  the  estate  subsequent  to  the- 
filing  of  the  petition  in  bankruptcy  and  prior 
to  the  appointment  of  a  trustee  or  receiver  in 
bankruptcy.  To  the  same  effect  Is  Re  B.  B. 
Gladding  Co.  9  Am.  B.  R.  171. 

And  In  Stearns  v.  Flick.  103  Fed.  919.  the- 
court  went  to  the  full  extent  of  disallowing  all 
the  expenses  of  the  assignee  whether  Incurred 
before  or  after  the  petition  In  bankruptcy  had 
been  filed,  though  it  did  not  require  the  as- 
signee to  refund  to  the  bankrupt's  estate  dis- 
bursements in  good  faith  prior  to  the  filing  or 
such  petition. 

These  last  decisions  must  be  regarded  as- 
overruled  by  Randolph  v.  Scanoos,  which  de- 
clares that  compensation  should  be  allowed  for 
such  services  rendered  to  the  assignee  prior  to 
the  adjudication  in  bankruptcy  as  were  bene- 
ficial to  the  estate. 

In  some  cases  an  allowance  has  been  made 
to  the  assignee  for  his  services  as  custodian 
while  in  possession  of  the  property.  Re  PauIr 
2  Am.  B.  R.  883 ;  Re  Bussey.  6  Am.  B.  R.  603. 

An  assignee  for  the  benefit  of  creditors  of  a 
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Randoiph  &  Randolph  v.  Sobugos. 


57  S.  W.  666  (Tex.  Civ.  App.)  69  S.  W. 
297;  Reed  v.  Mclntyre,  98  U.  S.  607,  25  L. 
ed.  171;  Mayer  v.  Hellman,  91  U.  S.  502,  23 
L.  ed.  379;  Simonson  v.  SinsheUner,  37  C. 
C.  A.  337,  95  Fed.  948;  George  M.  West  Co, 
V.  Lea  Bros.  174  U.  S.  591,  43  L.  ed.  1098, 
19  Sup.  Ct.  Rep.  836;  Re  Qutioillig,  34  C.  C. 
A.  377,  63  U.  S.  App.  191  92  Fed.  337;  Da- 
vis V.  Bohle,  34  C.  C.  A.  372,  92  Fed.  325; 
Leidigh  Carriage  Co.  v.  Stengel,  37  C.  C.  A. 
210,  95  Fed.  638;  Re  Plotke,  44  C.  C.  A.  282, 
104  Fed.  968;  Bryan  v.  Bemheimer,  181  U. 
S.  188,  45  L.  ed.  814,  21  Sup.  Ct.  Rep.  667. 

State  legislation  on  the  subject  of  general 
assignments,  and  on  the  subject  of  insol- 
vencies, is  abrogated  or  displaced  by  the 
bankrupt  law  only  so  far  as  there  is  neces- 
sary conflict  between  the  state  legislation 
and  the  bankrupt  law. 

Sturges  v.  Croimiinshield^  4  Wheat.  122, 
4  L.  ed.  529;  Ogden  v.  Saunders,  12  Wheat. 
213,  6  L.  ed.  606;  Baldwin  v.  Uale,  1  Wall. 
223,  17  L.  ed.  631;  Tua  v.  Carriers,  117  U. 
S.  201,  ^9  L.  ed.  855,  6  Sup.  Ct.  Rep.  565; 
Butler  V.  Goreley,  146  U.  S.  303,  36  L.  ed. 
981,  13  Sup.  Ct.  Rep.  84;  Denny  v.  Bennett, 
128  U.  S.  497,  32  L.  ed.  494,  9  Sup.  Ct.  Rep. 
134;  Brown  v.  Smart,  145  U.  S.  467,  36  L. 
ed.  776,  12  Sup.  Ct.  Rep.  958;  Oeilinger  v. 
Philippi,  133  U.  S.  267,  33  L.  ed.  618,  10 
Sup.  Ct.  Rep.  266;  Stewart  v.  Piatt,  101 
U.  S.  731,  25  L.  ed.  816;  Smith  v.  Union 
Bank,  5  Pet  518,  8  L.  ed.  212;  Cole  v.  Cun- 
ningham, 133  U.  8.  107,  33  L.  ed.  638,  10 
Sup.  Ct.  Rep.  269;  Walworth  v.  Harris,  129 
U.  S.  355,  32  L.  ed.  712,  9  Sup.  Ct.  Rep. 


340;  Crapo  v.  Kelly,  16  Wall.  610,  21  L.  eit. 
430;  2  Story,  Const.  §  1115. 

Such  portions  of  the  assignment,  and  of 
the  laws  of  Tennessee  applicable  to  it,  a» 
necessarily  conflicted  with  the  bankrupt  law^ 
and  excluded  or  denied  or  withheld  sud^ 
substantial  rights  and  remedies  of  adminis- 
tration as  the  creditors  are  entitled  to  un* 
der  the  bankrupt  law,  but  no  more,-  wera 
displaced  and  superseded  by  the  bankrupt 
law,  upon  the  adjudication,  and  the  credit* 
ors  had  the  right  to  apply  to  the  court  in 
bankruptcy,  and  to  have  the  assets  and 
property  embraced  in  the  assignment,  ad- 
ministered there  through  a  trustee,  under 
the  terms  and  provisions  of  the  bankrupt 
law. 

Parmenter  Mfg.  Co.  v.  Hamilton,  172 
Mass.  178,  51  N.  E.  629;  Tua  v.  Carriere^ 
117  U.  S.  210,  29  L.  ed.  858,  6  Sup.  Qt.  Reov 
665;  Butler  v.  Qoreley,  146  U.  S.  303.  36  iL 
ed.  981,  13  Sup.  Ct.  Rep.  84;  Boese  v.  King^ 
108  U.  S.  379,  27  L.  ed.  760,  2  Sup.  Qi.  Rep. 
765. 

Equity  never  allows  a  trust  to  fail  for  the- 
want  of  a  trustee.  And  in  the  application- 
of  this  principle,  it  has  frequently  occurredl 
that  the  courts,  by  construction,  or  inter- 
pretation, or  in  order  to  execute  the  trust 
and  give  it  force  and  effect,  have  displaced 
one  trustee  and  substituted  another,  for  tha 
purposes  of  the  trust. 

Field  V.  Arrowsmith,  3  Humph.  442,  3^ 
Am.  Dec.  185;  Mills  v.  Haines,  3  Head,  332; 
Hughes  v.  Brown,  88  Tenn.  578,  8  L.  R.  A^ 
480,  13  S.  W.  28G;  Brennan  v.  Willson,  7> 


corporation  was  allowed  by  the  referee  in  Re 
Lock-Stub  Check  Co.  6  Am.  B.  R.  106,  note, 
compensation  out  of  the  estate  as  custodian  for 
services  in  preserving  the  assigned  property  and 
carrying  on  the  business,  from  the  date  of  the 
assignment  to  the  date  of  the  possession  by  the 
trustee  in  bankruptcy. 

An  assignee  for  the  benefit  of  creditors  who, 
while  bankruptcy  proceedings  were  pending 
against  his  assignor,  but  prior  to  the  adjudica- 
tion, makes  a  sale  for  full  value  of  the  property 
in  his  hands  which  would  have  depreciated  in 
value  if  not  promptly  sold,  is  entitled  to  re- 
tain out  of  the  proceeds  in  his  hands  a  reason- 
able sum  allowed  by  the  state  court  as  compen- 
sation for  his  services  and  for  those  of  his  at- 
torneys.    Re  Scholtz,  106  Fed.  834. 

Only  in  unusual  circumstances,  however,  can 
an  allowance  be  made  out  of  the  bankrupt's 
estate  to  the  attorneys  of  his  assignee  for  the 
benefit  of  creditors.  Re  Pauly,  2  Am.  B.  R. 
338 ;  Re  Bussey,  6  Am.  B.  R.  603. 

A  distinction  as  to  the  time  when  such  serv- 
ices were  rendered  has  been  drawn  in  some 
cases,  and  the  conclusion  reached  that  while 
services  rendered  by  a  general  assignee  in  pre- 
serving the  assigned  estate  subsequent  to  the 
Institution  of  bankruptcy  proceedings  against 
bis  assignor  may  be  compensated  by  an  allow- 
ance out  of  the  tMinkrupt's  estate  (Re  Peter 
Paul  Book  Co.  104  Fed.  786;  Re  B.  H.  Glad- 
ding Co.  9  Am.  B.  R.  171),  no  such  allowance 
can  be  made  for  services  rendered  prior  to  the 
filing  of  the  petition  in  bankruptcy.  Ibid.; 
Wilbur  V.  Watson,  111  Fed.  493. 

This  question  was  not  directly  involved  in 
Randolph  v.  Scroggs,  but  grave  doubt  as  to 
the  soundness  of  the  cases  making  such  a  dis- 
tinction, as  well  as  those  which,  like  Stearns  v. 
Flick.  103  Fed.  919 ;  J2e  Tatum,  112  Fed.  50; 
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Re  Mays,  114  Fed.  600,  deny  any  right  of  the- 
assignee  to  compensation  for  his  services,  arises- 
in  Tiew  of  this  language  from  the  opinion  by- 
Mr.  Justice  Holmes :  *'But  the  assignee  Is  act- 
ing lawfully  in  what  he  does  before  proceeding* 
in  bankruptcy  are  begun,  and,  although  It  may 
be  assumed  that  the  avoidance  of  the  assign- 
ment relates  back  to  the  date  of  the  deed,  stll), 
so  far  as  his  services,  or  services  procured  by 
him,  tend  to  the  preservation  or  benefit  of  the 
estate,  the  mere  fiction  of  relation  is  not  enough 
to  forbid  an  allowance  for  them." 

In  Re  Kingman,  5  Am.  B.  R.  251,  the  referee 
held  that  an  assignee  for  the  benefit  of  cred> 
iters  under  an  assignment  made  with  the  ex- 
press understanding  and  agreement  that  It  was 
liable  to  be  rendered  void  by  the  institution  of 
bankruptcy  proceedings  within  four  months 
from  its  date,  who  did  nothing  more,  than  to 
take  possession  of  the  property,  file  an  inven- 
tory, and  make  some  effort  to  sell  it,  was  not 
entitled  to  an  allowance  for  such  services  or 
for  attorneys'  fees  based  upon  services  rendered 
in  connection  with  the  assignment,  where  vol- 
untary bankruptcy  proceedings  were  instituted 
within  four  months  from  the  date  of  the  as- 
signment. 

In  Re  McCauley,  2  N.  B.  N.  Rep.  1089,  the 
referee  held  that  a  voluntary  assignee  for  the 
benefit  of  creditors,  who  accepts  the  trust 
knowing  that  It  Is  liable  to  be  avoided  by  bank- 
ruptcy proceedings,  cannot  be  allowed  com- 
pensation for  his  services,  at  least  where  sucb 
allowance  would  lead  to  a  duplication  of 
charges. 

Where  the  services  of  the  assignee  and  of  h!» 
counsel,  Instead  of  benefiting  the  estate,  were 
injurious  thereto,  no  compensation  therefor  will 
be  allowed  out  of  the  bankrupt's  estate.  Sins- 
heimer  v.  Simonson,  106  Fed.  870. 
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N.  Y.  502;  Mark's  Appeal,  85  Pa.  233;  Price 
V.  Parker,  11  Iowa,  144;  Holtoquiat  v. 
Clark,  59  Minn.  59,  60  N.  W.  1077;  Brown 
V,  Parker,  38  C.  C.  A.  261,  97  Fed.  447; 
Perry,  Tr.  §S  38,  45,  240,  248,  427;  Burrill, 
Assigiini.  §  240,  6th  ed. 

The  requirement  of  uniformity  in  the  Con- 
stitution does  not  prevent  Congress  leaving 
in  force  state  laws  on  the  subject  of  bank- 
ruptcies or  insolvencies,  or  providing  for  the 
administration  of  the  bankrupt  system  it 
has  created  through  the  courts  of  the  several 
states,  or  permitting  such  administration 
through  such  courts  either  wholly,  or  to'  any 
prescribed  extent. 

Hanover  Nat,  Bank  v.  Moyaea,  186  U.  S. 
181,  46  L.  ed.  1113,  22  Sup.  a.  Rep.  857. 

Acts  of  Congress^  where  exclusive  juris- 
•diction  of  their  enforcement  is  not  given  to 
the  Federal  courts,  may  be  enforced  in  the 
•courts  of  the  states  of  competent  jurisdic- 
tion. 

Dardea  ▼.  First  Nat,  Bank,  178  U.  S.  524, 
44  L.  ed.  1176,  20  Sup.  Ct.  Rep.  1000;  Hicks 
V.  Knost,  178  U.  S.  541;  44  L.  ed.  1183,  20 
Sup.  Ct.  Rep.  1006;  Claflin  v.  Houseman,  93 
U.  S.  130,  23  L.  ed.  833. 

Why  does  not  the  rule  apply  to  bank- 
ruptcy which  has  been  applied  to  foreign 
;and  interstate  commerce? 

Until    some    inconsistent   action,    in    the 

form  of  legislation,  is  taken  by  Congress  in 

the  exercise  of  its  power  to  regulate  foreign 

and  interstate  commerce,  the  Icgislaticm  of  a 

fltate,  not  directed  against  commerce  in  any 

of  its  regulations,  but  relating  generally  to 

^he  rights,  duties,  and  liabilities  of  citizens, 

:is  of  obligatory  force  within  its  territorial 

jurisdiction,  although  it  may  directly  and 

remotely  affect  the  operations  of  foreign  and 

interstate   commerce,   or    persons     engaged 

ithcrein. 

Cooley  V.  Philadelphia  Port  Wardens,  12 
How.  299,  13  L.  ed.  996;  Sherlock  v.  Ailing, 
53  U.  S.  99,  23  L.  ed.  819;  Munn  v.  Illinois, 
94  U.  S.  113,  24  L.  ed.  77.;  Peik  v.  Chicago 
d  N.  W.  R.  Co,  94  U.  S.  164,  24  L.  ed.  97 ; 
Mobile  County  v.  Kimball,  102  U.  S.  691, 
26  L.  ed.  238. 

£ven  if  the  general  assignment  is  adjudi- 
cated to  have  been  void,  and  is  set  aside, 
the  appellants  are  entitled  to  compensation 
for  their  services. 

Williams  v.  Qibbes,  20  How.  535,  15  L. 
ed.  1013;  Douglas  V.  Bank  of  Commerce,  97 
Tenn.  133,  36  S.  W.  874;  Lassiter  v.  Travis, 
«8  Tenn.  330,  39  S.  W.  226 ;  Knou)er  v.  Cen 
4ral  Nat.  Bank,  124  N.  Y.  552,  27  N.  E.  247 ; 
McBlair  v.  Gibbes,  17  How.  232,  15  L.  ed. 
132;  WiUiams  v.  Qibbes,  17  How.  239,  16 
IL.  ed.  135 ;  Pullman's  Palace  Car  Co,  v.  Cen- 
tral Transp,  Co.  171  U.  S.  138,  43  L.  ed.  108, 
18  Sup.  Ct.  Rep.  808. 

It  was  the  plain  duty  of  the  assignee  to 
see  that  no  adjudication  of  bankrupt  was 
made  against  the  assignor  except  upon  a  pe- 
tition presenting  a  case  within  the  jurisdic- 
tioB  of  the  court,  and  setting  forth  with  suf- 
ficient accuracy  a  cause  of  bankruptcy  suf- 
ficient to  support  the  petition. 

Re  Meyer,  39  C.  0.  A.  .368,  98  Fed.  980. 

The  bankruptcy,  or  the  adjudication  of 
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bankruptcy,  could  no  more  relieve  or  ini- 
pair  the  obligations  of  the  Langstaff  Hard* 
ware  Company  to  the  appellants,  as  its  cred- 
itors, than  the  death  of  a  natural  person 
could  relieve  his  representatives  from  the 
payment  of  his  debts  out  of  his  assets. 

Winchester  v.  Heiskell,  16  Lea,  556,  119 
U.  S.  450,  30  L.  ed.  462,  7  Sup.  Ct.  Rep.  281, 
120  U.  S.  273,  30  L.  ed.  464,  7  Sup.  Ct.  Rep. 
562;  Jeffries  v.  Mutual  L.  Ins.  Co.  110  U. 
S.  305,  28  L.  ed.  156,  4  Sup.  Ct.  Rep.  8; 
Wylie  V.  Cowe,  15  How.  416,  14  L.  ed.  753; 
2  Morawetz,  Priv.  Corp.  i9  1010,  1035; 
Wait,  Insolvent  Corp.  S9  199,  236,  277,  305, 
486;  Burrill,  Assignm.  6th  ed.  i  349;  Perry, 
Tr.  1st  ed.  S§  231,  907;  Fetclass  v.  Keeshan^ 
32  C.  C.  A.  8,  60  U.  S.  App.  133,  88  Fed. 
573;  Kinsey  v.  McDearmon,  5  Coldw.  392. 

As  the  trustee  is  'Vested  with  the  title  of 
the  bankrupt"  and  hence  takes  no  greater 
interest  in,  or  better  title  to,  the  property 
than  the  bankrupt  had  at  the  date  of  the 
adjudication,  except  only  as  to  the  property 
disposed  of  by  the  bankrupt,  in  fraud  of  the 
bankrupt  law,  the  trustee  can  claim  no  more 
than  the  bankrupt  had,  and  in  the  same  con- 
dition in  which  he  had  it. 

Donaldson  v.  Farwell,  93  U.  S.  631,  23  L. 
ed.  993 ;  Teatman  v.  New  Orleans  8av.  Inst, 
95  U.  S.  766,  24  L.  ed.  589 ;  Stewart  r.  Platt^ 
101  U.  S.  738,  25  L.  ed.  816;  Porter  v.  La- 
zear,  109  U.  S.  84,  27  L.  ed.  865,  3  Sup.  Ct. 
Rep.  58;  Dudley  v.  Easton,  104  U.  S.  103, 
26  L.  ed.  668;  Adams  v.  Collier,  122  U.  S. 
388,  30  L.  ed.  1208,  7  Sup.  Ct  Rep.  1208; 
Loveland,  Bankruptcy,  i  149,  p.  285. 

Taking  the  title  the  bankrupt  had,  the 
trustee  also  takes  such  title  subject  to  all 
equities,  liens,  or  encumbrances,  whether 
created  by  operation  of  law,  or  by  the  act 
of  the  bankrupt,  which  existed  against  the 
property  in  the  hands  of  the  bankrupt,  ex- 
cept in  cases  of  judicial  liens  created 
against  the  property  within  four  months 
preceding  the  commencement  of  the  proceed- 
ings in  bankruptcy,  and  except  in  cases 
where  the  disposition  of  the  property  by  the 
bankrupt  is  declared  by  the  law  to  be  fraud- 
ulent and  void. 

Yeatman  v.  New  Orleans  Sav,  Inst.  95  U. 
S.  764,  24  L.  ed.  589;  Jerome  v.  McCarter^ 
94  U.  S.  734,  24  L.  ed.  136;  Donaldson  t. 
Farwell,  93  U.  S.  631,  23  L.  ed.  993;  Cooh 
^.  Tullis,  18  Wall.  332,  21  L.  ed.  933 ;  Gith 
son  V.  Warden,  14  Wall.  244,  20  L.  ed.  797; 
Stewart  v.  Piatt,  101  U.  S.  731,  25  L.  ed. 
816;  Hauselt  v.  Harrison,  105  U.  S.  401,  26 
L.  ed.  1075;  Re  Blair,  108  Fed.  529;  Love- 
land,  Bankruptcy,  }  149,  pp.  285,  286. 

There  is  no  room  for  the  operation  of  the 
doctrine  of  relation  under  the  veiy  terms  of 
the  act  itself.  But  if  there  was  room  for 
the  operation  of  such  doctrine,  it  could  not 
be  applied  to  defeat  any  right  or  claim  oi 
the  appellants  in  this  case,  as  the  courts 
apply  such  doctrine  only  to  subserve  the 
ends  of  justice,  and  to  protect  parties  de- 
riving their  interests  from  the  claimant* 
pending  the  proceedings  for  the  confirm*- 
tion  of  his  title. 

Lynch  ▼.  Bemal,  9  WalL  317,  19  L.  ed. 
714. 

i9oir.  a. 
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The  Langstaff  Hardware  Company  had  the 
power,  and  the  right,  to  employ  the  appel- 
lants as  its  counsel  and  attorneys,  to  per- 
form the  services  they  rendered,  and  to  bind 
its  assets  by  the  contract  contained  in  the 
general  assignment  for  their  payment. 

See  Oraham  v.  La  Crosse  d  M.  R,  Co,  102 
U.  S.  160,  26  L.  ed.  Ill;  Hollins  v.  Brier- 
field  Coal  d  L  Co,  150  U.  S.  386,  37  L.  ed. 
1113,  14  Sup.  Ct.  Rep.  127;  First  Nat,  Bank 
V.  Lumber  d  Mfg.  Co.  91  Tenn.  12,  18  S.  W. 
400;  McClaren  v.  Union  Roller  Mills  d  Ele- 
vator Co.  95  Tenn.  696,  35  S.  W.  88. 

No  counsel  for  appellee. 

Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

The  certificate  in  this  case  is  as  follows: 

"  This  is  an  appeal  from  the  district  court 
for  the  western  district  of  Tennessee,  sitting 
[5V4]as  a  court  of  bankruptcy,  disallowing  *a 
claim  filed  by  the  appellants  against  the 
bankrupt  estate,  exceeding  $500  in  amount. 
From  the  transcript  of  the  record  it  ap- 
pears : 

"  (1.)  That  the  Langstaff  Hardware  Com- 
pany is  a  mercantile  corporation,  organized 
under  the  general  law  of  Tennessee,  provid- 
ing for  the  organization  of  such  corpora- 
tions, which  was  engaged  in  carrying  on  a 
general  hardware  business  at  Memphis,  in 
the  western  district  of  Tennessee. 

"  (2.)  Being  embarrassed,  it,  on  the  13th 
day  of  August,  1900,  made  a  general  deed 
of  assignment,  under  the  general-assign- 
ment law  of  Tennessee,  by  which  it  conveyed 
to  one  C.  W.  Griffith,  as  assignee,  all  its  cor- 
porate property  of  every  kind,  for  the  equal 
benefit  of  all  its  creditors.  The  assignee 
accepted  the  trust  and  qualified  by  execut- 
ing bond  and  taking  the  oath  prescribed 
by  the  Tennessee  statute,  and  entered  into 
possession  of  all  the  assi^ed  estate.  This 
deed  of  assignment  provided  that  the  as- 
signee should  pay  '  reasonable  counsel  and 
attorneys'  fees  for  preparing  this  deed  and 
for  advice  and  service  to  be  furnished  and 
rendered  him  in  the  course  of  the  adminis- 
tration of  the  trust  hereby  created.'  Within 
four  months  after  this  deed  of  assignment 
the  Langstaff  Hardware  Company,  upon  a 
petition  by  its  creditors,  was  adjudicated  a 
bankrupt,  and  this  deed  set  aside  as  in  con- 
travention of  the  bankrupt  law.  A  trustee 
was  duly  chosen,  who  has  taken  possession 
of  the  assigned  assets  of  the  bankrupt. 

"  (3.)  The  appellants  filed  a  claim  against 
the  bankrupt  estate  for  professional  serv- 
ices rendered  the  bankrupt  in  preparing  the 
said  deed  of  general  assignment,  and  the  as- 
signee thereunder  in  advising  and  counsel- 
ing him  in  respect  of  his  duties,  and  in  de- 
fending a  suit  brought  to  wind  up  the  cor- 
poration in  a  state  chancery  court,  and  for 
services  rendered  the  assignee  in  resisting 
the  adjudication  of  bankruptcy. 

**  The  items  of  this  claim  were  as  follows: 

(a.)  For  services  rendered  the  cor- 
poration in  preparing  the 
general  assignment $500  00 
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(5.)  For  general  advice  and  coun- 
sel to  the  assignee  in  re- 
spect to  the  duties  of  his 
trust 250  00 

*(c.)  For  legal  services  in  defense  [635] 

of  a  suit  brought  in  a  state 
court  wherein  it  was  sought 
to  have  the  corporation 
wound  up  as  an  in^lvent 
corporation,  and  its  assets 
distributed  under  the  or- 
ders and  decrees  of  the 
court 100  Od 

(d.)  For  services  rendered  by  em- 
ployment of  the  assignee  in 
resisting  an  adjudication  of 
bankruptcy  against  the 
Langstaff  Hardware  Com- 
pany       300  0(1 

"The  appellants  asserted  and  claimed 
that  each  of  said  items  constituted  a  prior 
charge  upon  the  assets,  and  asked  to  have 
same  paid  by  the  trustee  in  preference  to 
the  unsecured  creditors.  The  trustee  and 
certain  creditors  excepted  to  each  item  of 
this  account. 

"The  referee,  upon  the  evidence,  found 
and  certified  that  the  services  had  been 
rendered  as  claimed,  and  were  reasonably 
worth  the  amount  claimed,  but  that  the 
same  did  not  constitute  expenses  allowable 
as  a  preference,  and  were  not  otherwise  a. 
lien.  He  allowed  the  item  of  $500.00  as  an 
unsecured  claim  against  the  bankrupt,  but- 
disallowed  the  other  items  as  not  being 
debts  of  the  bankrupt.  His  order  was  duly 
excepted  to  and  the  questions  certified  U> 
the  court  in  due  form.  The  district  judge 
sustained  the  referee  so  far  as  he  held  the 
claim  to  be  non-preferential  and  adjudged 
that  none  of  the  items  constituted  a  debt, 
provable  for  any  purpose  against  the  bank- 
rupt estate.  From  this  judgment  the  ap- 
pellants have  appealed  and  assigned  error. 

"Upon  this  state  of  facts  this  court  de- 
sires the  instruction  of  the  Supreme  Court, 
that  it  may  properly  decide  the  questions 
of  law  thus  arising: 

"  (1)  Is  a  claim  for  professional  services 
rendered  to  a  bankrupt  corporation  in  the 
preparation  of  a  general  assignment,  valid 
under  the  law  of  Tennessee,  entitled  to  be 
paid  as  a  preferential  claim  out  of  the  es- 
tate of  the  corporation  in  the  hands  of  a 
trustee  in  bankruptcy,  when  the  corporation 
was  adjudicated  an  involuntary  bankrupt 
within  four  months  after  the  ^making  of  the  [636) 
assignment,  and  the  assignment  set  aside 
as  in  contravention  of  the  bankrupt  law? 

"  (2)  Is  a  claim  for  professional  advice 
and  legal  services  rendered  such  an  assignee, 
prior  to  an  adjudication  of  bankruptcy 
against  the  assignor,  the  assignment  pro- 
viding that  the  costs  and  expenses  of  admin- 
istering  the  trust  should  be  first  paid,  en- 
titled to  be  proved  as  a  preferential  claim 
against  the  bankrupt  estate? 

"  ( 3 )  Is  a  claim  against  such  an  assignee 
for  legal  services  rendered  at  his  employ- 
ment m  resisting  an  adjudication  of  invol- 
untary bankruptcy  against  the  assignor  aU 
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lowable  as  a  preferential  claim,  when  the 
necessaiy  effect  of  the  adjudication  would 
t)e  to  set  aside  the  assignment  under  which 
^he  assignee  was  acting? 

"  {4)  If  not  entitled  to  be  allowed  as  pref- 
^erential  claims,  may  either  of  the  items  de- 
scribed in  the  foregoing  questions  be  proved 
as  unsecured  debts  of  the  bankrupt  corpo- 
ration ?*' 

It  is  admitted  that  a  general  assignment 
Vor  the  benefit  of  creditors,  made  within 
four  months  from  the  filing  of  a  petition  in 
bankruptcy,  is  void  as  against  the  trustee 
in  bankruptcy,  so  far  as  it  interferes  with 
his  administering  the  property  assigned. 
Tliis  could  not  be  denied.  George  M.  West 
Co.  V.  Lea  Bros,  174  U.  S.  690,  595,  43  L. 
ed.  1098,  1099,  10  Sup.  Ct.  Rep.  830;  Boese 
V,  King,  108  U.  S.  379.  385,  27  L.  ed.  760, 
762,  2  Sup.  Ct.  Rep.  766;  Bryan  v.  Bern- 
hc'imer,  181  U.  S.  188,  45  L.  ed.  814,  21 
fiup.  eft.  Rep.  557.  It  hardly  is  necessary 
to  discuss  whether  such  an  assignment 
should  be  held  to  be  embraced  in  the  ex- 
press avoidance  of  conveyances  made  with 
intent  to  hinder,  delay,  or  defraud  creditors 
in  §  67e,  of  the  bankruptcy  law.  (30  Stat. 
At  L.  665,  chap.  641,  U.  S.  Comp.  Stat.  1901, 
ip.  3450.)  It  is  possible  to  say  that  con- 
structively a  genral  assignment  falls  under 
■that  description.  Re  OniwiUig,  90  Fed.  475, 
:34  C.  C.  A.  377,  63  U.  S.  App.  191,  92  Fed. 
:337 ;  Dat^  v.  Bohle,  34  C.  C.  A.  372,  92  Fed. 
^25.  '  One  ground  for  such  a  construction 
"^'ould  be  that  making  the  assignment  is  de- 
clared an  act  of  bankruptcy  by  i  3.  As  it 
<K)uld  not  have  been  intended  that  the  very 
-conveyance  which  warranted  putting  the 
^antor  into  bankruptcy  should  withdraw 
all  hi^  property  from  distribution  there,  it 
seems  sufficient  to  rely  upon  the  necessarily 
implied  effect  of  §  3.  At  all  events,  if  such 
a  conveyance  be  called  constructively  fraud- 
ulent, it  would  be  severe  to  deduce  conse- 
(637]quences  as  *to  the  validity  of  the  appellants' 
claim  from  that  circumstance  alone. 

The  assignment  was  not  illegal.  It. was 
permitted  by  the  law  of  the  state,  and  can- 
not be  taken  to  have  been  prohibited  by  the 
bankruptcy  law  absolutely  in  every  event, 
whether  proceedings  were  instituted  or  not. 
lie  Sievera,  91  Fed.  366;  Re  Romanow,  92 
Fed.  510.  It  had  no  general  fraudulent  in- 
tent. It  was  voidable  only  in  case  bank- 
ruptcy proceedings  should  be  begun.  At  the 
time  when  it  was  made  the  institution  of 
such  proceedings  was  uncertain.  It  seems 
to  us  that  it  would  be  a  hard  and  subtle 
construction  to  say,  as  seems  to  have  been 
thought  in  Bartlett  v.  Bramhall,  3  Gray, 
257,  260,  that  when  they  were  instituted 
tliey  not  only  avoided  the  assignment,  but 
fiiade  it  illegal  by  relation  back  to  its  date, 
when,  if  they  had  not  been  started,  it  would 
fiave  remained  perfectly  good.  No  doubt  the 
corporation  had  notice  of  the  bankruptcy 
law,  but  it  could  not  go  into  bankruptcy  by 
voluntary  petition,  and  there  is  no  objec- 
tion to  a  debtor's  distributing  his  property 
equally  among  his  creditors  of  his  own  mo- 
tion, if  bankruptcy  proceedings  do  not  in- 
tervene. The  view  we  take  is  that  which 
1170 


has  been  taken  by  state  decisions  with  ref- 
erence to  similar  questions  raised  by  cred- 
itors or  under  stare  insolvent  laws.  Bige- 
low  V.  Baldicin,  1  Gray,  245,  247 ;  WhiU  v. 
Hill,  148  Mass.  396,  19  N.  E.  407;  Clark  t. 
Sawyer,  151  Mass.  64,  23  N.  E.  726;  Wake- 
man  V.  Grover,  4  Paige,  23,  43,  11  Wend. 
187,  226^  25  Am.  Dec.  624.  See  also  Mayer 
V.  Bellman,  91  U.  S.  496,  600,  501,  23  L. 
ed.  377,  378. 

The  appellants  do  not  stop  here,  however, 
but  argue  that  the  avoidance  of  the  volno- 
tary  assignment  goes  only  to  the  adminis- 
tration of  the  property,  and  not  to  the  title; 
that  the  trustee  simply  succeeds  the  pri- 
vately chosen  assignee  in  the  administra- 
tion of  the  trust  under  the  deed.  Of  couraa 
the  object  of  this  contention  is  to  uphold  the 
provision  in  favor  of  the  appellants  for  pre- 
paring  the  deed  and  for  service  to  be  ren- 
dered the  assignee.  It  does  not  seem  to  us 
to  need  much  argument  to  show  that  this 
artificial  refinement  cannot  stand.  If  bj 
declaring  the  assignment  an  act  of  bank- 
ruptcy, the  statute  means  that  the  convey- 
ance shall  not  be  effectual  against  the  bank- 
ruptcy ^proceedings,  as  is  agreed,  the  natural  [SSS] 
and  simple  construction  is  that  it  means 
that  the  deed  shall  be  avoided  as  a  whole 
when  the  trustee  takes  the  goods.  The  cases 
which  we  have  cited  and  others  under  in- 
solvent and  bankruptcy  laws  evidently  take 
that  view.  It  follows  that  the  appeUants 
can  assert  no  preference  by  way  of  lien  un- 
der the  deed. 

It  does  not  follow,  however,  from  the 
avoidance  of  the  deed^  that  the  service  of 
preparing  it  did  not  raise  a  valid  debt. 
There  is  no  sufficient  reason  why  it  should 
not  when  once  it  is  decided  that  the  serv- 
ice for  which  the  debt  is  alleged  was  lawful 
when  it  was  rendered.  Re  Lains,  16  Nat. 
Bankr.  Reg.  168,  170,  Fed.  Gas.  No.  7,989. 

The  more  difficult  question  is  how  to  deal 
with  the  services  rendered  to  the  voluntary 
assignee.  The  claim  for  them  must  be 
worked  out  through  the  assignee,  and  can- 
not be  put  higher  than  his  claim  for  al- 
lowances, supposing  that  they  had  beeo 
paid.  We  may  assimie  that  there  is  no  ques- 
tion of  form  before  us,  and  that  whatever 
the  appellants  properly  might  have  beeo 
paid  by  the  assignee  they  may  prove  for 
now.  See  Central  R.  d  Bkg,  Co.  v.  PettuM, 
113  U.  S.  116,  124,  125,  28  L.  ed.  915,  918, 
5  Sup.  Ct.  Rep.  387 ;  Mason  v.  Pomeroy,  151 
Mass.  164,  167,  7  L.  R.  A.  771,  24  N.  K  202. 
But  it  has  been  held  that  the  assignee,  even 
of  a  corporation,  cannot  be  allowed  anything 
for  his  services  before  the  filing  of  the  peti- 
tion in  bankriiptcy.  See  e.  g.  Re  Peter  Pistil 
Book  Co.  104  Fed.  786.  So  far  as  this  opim- 
ion  rests  on  constructive  fraud,  we  have  in- 
dicated above  that  it  does  not  command  our 
assent.  The  case  would  be  different  if  the 
assignee  were  party  to  an  actual  fraud. 
Hastings  v.  Spencer,  1  Curt.  C.  C  504,  507, 
Fed.  Cas.  No.  6,201 ;  Smith  v.  Wise,  132  N. 
Y.  172,  178,  30  N.  E.  229;  Perry-Mason  Shoe 
Co.  V.  Sykes,  72  Miss.  390,  401,  28  L.  R.  A. 
277,  17  So.  171.  But  the  assignee  is  acting 
lawfully  in  what  he  does  before  proceedings 
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in  bankruptcy  are  begun,  and,  although  it 
may  be  assumed  that  the  avoidance  ot  the 
assignment  relates  back  to  the  date  of  the 
<leed,  still,  so  far  as  his  services,  or  services 
procured  by  him,  tend  to  the  preservation 
or  benefit  of  the  estate,  the  mere  fiction  of 
relation  is  not  enough  to  forbid  an  allowance 
for  them.  See  Lynch  v.  Bemal,  9  Wall.  316, 
325,  326,  19  L.  ed.  714,  716.  This  is  the 
doctrine  of  the  state  courts  with  reference 
to  the  operation  of  insolvent  laws  upon  vol- 
iintary  assignments,  and  of  the  better-con- 
[539]sidered  decisions  under  *the  bankrupt  laws. 
Flait  V.  Archer,  13  Blatchf.  351,  Fed.  Cas. 
No.  11,214;  Havemeyer  v.  Loeb,  5  Abb.  N.  C. 
338,  345;  Macdonald  v.  Moore,  15  Nat. 
Bankr.  Reg.  26,  Fed.  Cas.  No.  8,763;  Wald 
V.  Wehl,  18  Blatchf.  495,  6  Fed.  163,  169; 
Hunker  v.  Bing,  9  Fed.  277;  Re  Kurth,  17 
Nat.  Bankr.  Reg.  673,  Fed.  Cas.  No.  7,948; 
Jle  Scholtz,  106  Fed.  834 ;  White  v.  Hill,  148 
^Mass.  396,  19  N.  E.  407;  Clark  v.  Bawyer, 
151  Mass.  64,  23  N.  K  726;  Wakeman  v. 
Orover,  4  Paige,  23,  43,  11  Wend.  187,  26 
Am.  Dec.  624;  Collumb  v.  Read,  24  N.  Y. 
4505,  615;  T.  T,  Haydock  Carriage  Co.  v. 
Pier,  78  Wis.  579,  47  N.  W.  945 ;  Perry-Ma- 
^on  Shoe  Co.  v.  Sykes,  72  Miss.  390,  28  L.  R. 
A.  277,  17  So.  171.  See  Williame  v.  Oibbes, 
20  How.  635,  16  L.  ed.  1013;  Internal  Im- 
provement Fund  V.  Greenough,  105  U.  S. 
527,  532,  26  L.  ed.  1157,  1160;  Thompson  v. 
Phetiix  Ins.  Co.  136  U.  S.  287,  294,  295,  34 
Xu  ed.  408,  412,  10  Sup.  Ct.  Rep.  1019; 
Woodruff  V.  yew  York,  L.  E.  d  W.  R.  Co. 
129  N.  Y.  27,  29  N.  E.  251.  If  beneficial 
services  are  allowed  for  they  are  to  be  re- 
^rded  as  deductions  from  the  property 
which  the  assignee  is  required  to  surrender, 
and  in  that  way  they  gain  a  preference. 
Piatt  V.  Archer,  13  Blatchf.  351,  Fed.  Cas. 
No.  11,214;  Re  Scholtz,  106  Fed.  834;  White 
T.  Hill,  148  Mass.  396,  19  N.  E.  407 ;  Clark 
T.  Sawyer,  161  Mass.  64,  23  N.  E.  726. 

We  are  not  prepared  to  go  further  than 
to  allow  compensation  for  services  which 
were  beneficial  to  the  estate.  Beyond  that 
point  we  must  throw  the  risk  of  his  conduct 
on  the  assignee,  as  he  was  chargeable  with 
knowledge  of  what  might  happen. 

It  does  not  appear  how  far  the  services  to 
-Uie  assignee  were  beneficial.  Therefore  the 
<|ue8tions  of  the  circuit  court  of  appeals  can- 
not be  answered  in  full.  But  the  principles 
as  to  which  it  desired  instruction  may  be 
iStated  sufficiently  for  the  disposition  of  the 
case  upon  a  subsequent  finding  of  facts. 
None  of  the  claims  is  entitled  to  preference 
tinder  the  deed.  The  charge  for  the  prepar- 
ation of  the  assignment  properly  may  be 
proved  as  an  unpreferred  debt  of  the  bank- 
rupt. The  services  to  the  voluntary  assignee 
may  be  allowed  so  far  as  they  benefited  the 
«8tatc.  and,  inasmuch  as  he  would  be  allowed 
«  Uen  on  the  property  if  he  had  paid  the 
fium  allowed,  the  appellants  may  stand  in 
his  shoes,  and  may  be  preferred  to  that  ex- 
tent. No  ground  appears  for  allowing  the 
item  for  services  in  resisting  an  adjudica- 
tion of  bankruptcy.  See  Pkitt  v.  Archer, 
13  Blotchf.  351,  354,  Fed.  Cas.  No.  11,214; 
Perry-Mason  Shoe  CO.  ▼.  Sykes,  72  Miss. 
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390,  398,  28  L.  R.  A.  277,  17  So.  171;  'T.  T.[540) 
Haydock  Carriage  Co.  v.  Pier,  78  Wis.  579, 
582,  47  N.  W.  946;   Clark  v.  Sawyer,  161 
Mass.  64,  23  N.  E.  726. 

We  answer  the  questions  as  follows:  (1) 
No.  (2)  Not  under  the  deed,  but,  so  far  as 
the  assignee  would  be  allowed  for  payment 
of  the  claim,  the  claim  may  be  preferred  in 
the  right  of  the  assignee.  (3)  Not  on  the 
facts  appearing  in  the,  certificate.  (4)  The 
charge  for  the  preparation  of  the  deed  may 
be  proved  as  an  unsecured  claim. 


GLOBE   REFINING   COMPANY,   Plff.   in 

Err., 

V. 

LANDA  COTTON  OIL  COMPANY. 

(See  S.  C  Reporter's  ed.  640-547.) 

Damages — breach  of  seller's  agreement  to 
deliver — pleading — sufficiency  of  allega- 
tions to  show  jurisdictional  amount  in- 
volved. 

1.  Mere  notice  to  a  seller  of  some  interest  or 
probable  action  of  the  buyer  is  not  enough 
necessarily  and  as  matter  of  law,  to  charge 
the  seller  with  special  damage  on  that  ac- 
count if  he  fails  to  deliver  the  goods. 

2.  The  amount  of  the  damages  Involved  in  an 
action  for  the  breach  of  a  written  contract  to 
deliver  oil  at  a  Hpecified  price  f.  o.  b.  buyer's 
tanks  at  seller's  mill  is  not  increased*  for 
jurisdictional  purposes,  over  and  above  the 
difference  between  the  contract  ana  market 
value  by  allegations  in  the  petition  that  the 
seller  had  notice  that  the  buyer  would  be 
compelled  to  send  its  tanks  from  distant 
points  to  the  seller's  mill ;  that  In  so  doing 
transportation  charges  were  incurred  and  the 
use  of  the  tanks  lost  for  thirty  days;  that 
seller  was  well  aware  that  buyer  had  con- 
tracts  over,  and  "had  contracted  to  that  end" 
with  buyer:  and  that  seller,  contemplating 
the  breach  of  Its  contract,  maliciously  caused 
the  buyer  to  send  the  tanks  a  specified  dis- 
tance at  a  specified  cost. 

[No.  241.] 

Submitted  April  16,   190S.     Decided  June 

1,  190S. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Western  District 
of  Texas  to  review  a  judgment  sustaining 
a  plea  that  the  damages  had  been  unduly 
magnified  for  the  purpose  of  conferring  ju- 
risdiction, and  dismissing  the  cause.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  C,  W.  Osden  submitted  the  cause 
for  plaintiff  in  error.  Mr.  J,  D.  Ouinn  was 
with  him  on  the  brief: 

The  measure  of  damages  is  either  such  as 
may  fairly  and  reasonably  be  considered  as 
arising  naturally  or  such  as  may  reasonably 

NoTB. — A  a  to  the  damages  recoverahle^fbr  t7^ 
breach  of  a  contract  to  deliver  goods— uee  notes 
to  Osgood  V.  Bander  (Iowa)  1  L.  R.  A.  656; 
Shepherd  v.  Hampton,  4  L.  ed.  U.  9.  369,  and 
Telfener  v.  Russ,  36  L.  ed.  U.  8.  800. 
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be  supposed  to  have  been  in  oontemplation 
by  both  parties  at  the  time  they  made  the 
contract,  as  the  probable  rtoaltof  the  breach 
of  it. 

Hadley  ▼.  BcLxendale,  9  Exch.  341;  Field, 
Damages,  §8  252,  253,  254;  Taylor  Mfg.  Co. 
V.  Hatcher  Mfg.  Co.  3  L.  R.  A.  587,  39  Fed. 
440;  Smith  v.  Bolles,  132  U.  S.  125,  33  L. 
ed.  279,  10  Sup.  Ct  Rep.  39;  Grand  Tower 
Min,  Mfg.  d  Tranap,  Co.  v.  PhillipSy  23 
Wall.  471,  23  L.  ed.  71;  Oulf,  C.  d  8.  F.  R. 
Co.  V.  Dunmany  85  Tex.  179,  19  S.  W.  1073. 

In  this  case,  while  the  buyer  had  not  ad- 
Tanoed  the  whole  price  of  the  goods,  he  had 
advanced  freight,  and  advance!  the  use  of 
tank  cars  so  as  not  to  have  them  for  use  to 
send  to  other  places.  This  being  true,  the 
rule  would  be  the  same  as  when  Uie  price  of 
the  goods  had  been  advanced;  that  is,  the 
highest  price  up  to  the  time  of  suit  and 
such  other  losses  as  reasonably  arose  out  of 
the  breach. 

Chatham  v.  Jones,  69  Tex.  745,  7  S.  W. 
600;  Hadley  v.  l^aaendale,  9  Exch.  341; 
Wetmore  v.  Rymer,  169  U.  S.  115,  42  L.  ed. 
682,  18  Sup.  Ct  Rep.  293;  Randon  v.  Bar- 
ton, 4  Tex.  295;  Cartwright  v.  McCook,  33 
Tex.  613;  OHffin  v.  Colver,  16  N.  Y.  489, 
69  Am.  Dec.  718;  Hamilton  v.  McPheraon, 
28  N.  Y.  72,  84  Am.  Dec.  330;  Crater  v. 
Binninger,  33  N.  J.  L.  513,  97  Am.  Dec.  737; 
Richardson  v.  Chynoweth,  26  Wis.  656. 

The  court  having  held  that  the  pleadings 
state  sufficient  matter  to  state  a  cause  of  ac- 
tion, and  that  there  were  facts  to  be  deter- 
mined, in  order  to  reach  the  entire  case,  it 
should  have  heard  all  the  facts,  and  not 
merely  those  appertaining  to  the  plea  in 
abatement. 

Blachly  v.  Davis,  1  McLean,  412,  Fed.  Cas. 
No.  1,456;  Allen  v.  Southern  California  R. 
Co.  70  Fed.  370;  Foster  v.  Cleveland,  C.  C. 
d  St.  L.  R.  Co.  56  Fed.  434 ;  Jones  v.  League, 
18  How.  76,  15  L.  ed.  263;  Wetmore  v.  Ry- 
mer, 169  U.  S.  121,  42  L.  ed.  684,  18  Sup.  Ct. 
Ct  Rep.  293. 

Plaintiff  had  the  right  to  have  a  jury,  to 
pass  on  these  matters. 

Blachly  v.  Davis,  I  McLean,  412,  Fed. 
Cas.  No.  1,466;  Wetmore  v.  Rymer,  169  U. 
S.  117,  42  L.  ed.  683,  18  Sup.  Ct.  Rep.  293. 

No  counsel  for  defendant  in  error. 

Mr.  Justice  Holmes  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  of  contract  brought  by 
f541]the  plaintiff  in  error,  *a  Kentucky  corpora- 
tion, against  the  defendant  in  error,  a  Texas 
corporation,  for  breach  of  a  contract  to  sell 
and  deliver  crude  oil.  The  defendant  ex- 
cepted to  certain  allegations  of  damage,  and 
pleaded  that  the  damages  had  been  claimed 
and  magnified  fraudulently  for  the  purpose 
of  giving  the  United  States  circuit  court 
jurisdiction,  when  in  truth  they  were  less 
than  $2,000.  The  judge  sustained  the  ex- 
ceptions. He  also  tried  the  question  of  ju- 
risdiction before  hearing  the  merits,  refused 
the  plaintiff  a  jury,  found  that  the  plea  was 
sustained,  and  dismissed  the  cause.  The 
plaintiff  excepted  to  all  the  rulings  and  ac- 
tion of  the  court,  and  brings  the  case  here 
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by  writ  of  error.  If  the  rulings  and  find- 
ings were  right,  there  is  no  question  that 
the  judge  was  right  in  dismissing  the  suit 
{North  American  Transp.  d  Trading  Co.  t. 
Morrison,  178  U.  S.  262,  267,  44  L.  ed.  1061, 
1064,  20  Sup.  Ct.  Rep.  869);  but  the 
grounds  upon  which  he  went  are  re-exam- 
mable  here.  Wetmore  v.  Rymer,  169  U.  8- 
115,  42  L.  ed.  682,  18  Sup.  Ct.  Rep.  293. 

The  contract  was  made  through  a  broker, 
it  would  seem  by  writing,  and,  at  all  events, 
was  admitted  to  be  correctly  stated  »n  thft 
following  letter: 

Dallas,  Texas,  7/90/97. 
Landa    Oil    Company, 

New  Braunfets,  Texas. 
Gentlemen: — 

Referring  to  the  exchange  of  our  tele- 
grams to-day,  we  have  .sold  for  your  account 
to  the  Globe  ReHning  Company,  Louisville 
Kentucky,  ten  (10)  tanks  prime  crude  C/S 
oil  at  the  price  of  15}  cents  per  gallon  of 
7i  pounds,  f.  o.  b.  buyers'  tank  at  your  milL 
Weights  and  quality  guaranteed.   * 

Terms:  Sight  draft  vrithout  exchange 
b/ldg.  attached.    Sellers  paying  commission. 

Shipment:  Part  last  half  August  and 
balance  first  half  September.  Shipping  in- 
structions to  be  furnished  by  the  ufobe  Be- 
fining  Company.     Yours  truly,  . 

Thomas  ft  Green,  as  Broker. 

Having  this  contract  before  us,  we  pro- 
ceed to  consider  the  allegations  of  special 
damage  over  and  above  the  difference  be- 
tween the  contract  price  of  the  oil  and  the 
price  at  the  time  of  the  breach,  which  was 
the  measure  adopted  by  the  judge.  These 
*al legations  mupt  be  read  with  care,  for  it[54S) 
i^  obvious  that  the  pleader  has  gone  as  far 
as  he  dared  to  go,  and  to  the  verge  of  any- 
thing that  could  be  justified  under  the  con- 
tract, if  not  beyond. 

It  is  alleged  that  it  was  agreed  and  un- 
derstood that  the  plaintiff  would  send  ita 
tank  cars  to  the  defendant's  mills,  and  that 
the  defendant  promptly  would  fill  them  with 
oil  (so  far,  simply  following  the  contract), 
and  that  the  plaintiff  sent  tanks.  "  In  order 
to  do  this,  the  plaintiff  was  under  the  ne- 
cessity of  obligating  itself  unconditionally  to 
the  railroad  company  (and  of  which  the  de- 
fendant had  notice)  to  pay  to  it  for  the 
transportation  of  the  cars  from  said  Louia- 
ville  to  said  New  Braunfels  in  the  sum  of 
$900,*'  which  sum  plaintiff  had  to  pay, 
"  and  was  incurred  as  an  advancement  on 
said  oil  contract."  This  is  the  first  item. 
The  last  words  quoted  nfiean  only  that  the 
sum  paid  would  have  been  allowed  by  the 
railroad  as  part  payment  of  the  return 
charges  had  the  tanks  been  filled  and  sent 
back  over  the  same  road. 

Next  it  is  alleged  that  the  defendairt,  con- 
templating a  breach  of  the  contract,  caused 
the  plaintiff  to  send  its  cars  a  thousand 
miles,  at  a  cost  of  $1,000;  that  defendant 
canceled  its  contract  on  the  2d  of  September, 
but  did  not  notify  the  plaintiff  until  the 
14th,  when,  if  the  plaintiff  had  known  of 
the   cancelation,   it   would   have  been   sup- 
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plying  itself  from  other  sources ;  that  plain- 
tiff (no  doubt  defendant  is  meant)  did  so 
wilfully  and  maliciously,  causing  an  unnec- 
essary loss  of  $2,000. 

Next  it  is  alleged  that,  by  reason  of  the 
breach  of  contract  and  want  of  notice,  plain- 
tiff lost  the  use  of  its  tanks  for  thirty  days, 
—  a  loss  estimated  at  $700  more.  Next  it 
is  alleged  that  the  plaintiff  l)ad  arranged 
with  its  own  customers  to  furnish  the  oil 
in  question  within  a  certain  time,  which 
contemplated  sharp  compliance  with  the  con- 
tract by  the  defendant ;  "  all  of  which  facts, 
as  above  stated,  were  well  known  to  the  de- 
fendant, and  defendant  had  contracted  to 
that  end  with  the  plaintiff."  This  item  is 
put  at  $740,  with  $1,000  more  for  loss  of 
customers,  credit,  and  reputation.  Finally, 
at  the  end  of  the  petition,  it  is  alleged  gen- 
erally that  it  was  known  to  defendant,  and 
]543]in  contemplation  of  the  contract,  *that  plain- 
tiff would  have  to  send  tanks  at  great  ex- 
pense from  distant  points,  and  that  plain- 
tiff "  was  required  to  pay  additional  freight 
in  order  toVearrange  the  destination  of  the 
various  tanks  and  other  points."  Then  it 
is  alleged  that  by  reason  of  the  defendant's 
breach,  the  plaintiff  had  to  pay  $350  addi- 
tional freight. 

Whatever  may  be  the  scope  of  the  allega- 
tions which  we  have  quoted,  it  will  be  seen 
that  none  of  the  items  was  contemplated  ex- 
pressly by  the  words  of  the  bargain.  Those 
words  are  before  us  in  writing,  and  go  no 
further  than  to  contemplate  that  when  the 
deliveries  were  to  take  place  the  buyer's 
tanks  should  be  at  the  defendant's  mill. 
Under  such  circumstances  the  question  is 
suggested  how  far  the  express  terms  of  a 
writing,  admitted  to  be  complete,  can  be  en- 
larged by  averment  and  oral  evidence;  and, 
if  they  can  be  enlarged  in  that  way,  what 
averments  are  sufficient.  When  a  man  com- 
mits a  tort,  he  incurs,  by  force  of  the  law, 
a  liability  to  damages,  measured  by  certain 
rules.  When  a  man  makes  a  contract,  he 
incurs,  by  force  of  the  law,  a  liability  to 
damages,  unless  a  certain  promised  event 
comes  to  pass.  But,  unlike  the  case  of  torts, 
as  the  contract  is  by  mutual  consent,  the 
parties  themselves,  expressly  or  by  implica- 
tion, fix  the  rule  by  which  the  damages  are 
to  be  measured.  The  old  law  seems  &  have 
regarded  it  as  technically  in  the  election  of 
the  promisor  to  perform  or  to  pay  damages. 
Bromage  v.  Oenning,  1  Kolle,  368;  Hulhert 
V.  Hart,  1  Vei-n.  133.  It  is  true  that,  as 
people  when  contracting  contemplate  per- 
formance, not  breach,  they  commonly  say 
little  or  nothing  as  to  what  shall  happen  in 
the  latter  event,  and  the  common  rules  have 
been  worked  out  by  common  sense,  which 
has  established  what  the  parties  probably 
would  have  said  if  they  had  spoken  about 
the  matter.  But  a  man  never  can  be  abso- 
lutely certain  of  performing  any  contract 
when  the  time  of  performance  arrives,  and, 
in  many  cases,  he  obviously  is  taking  the 
risk  of  an  event  which  is  wholly,  or  to  an 
appreciable  extent,  beyond  his  control.  The 
extent  of  liability  in  such  cases  is  likely  to 
be  within  his  contemplation,  and,  whether 
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it  is  or  not,  should  be  worked  out  on  terms 
which  it  fairly  may  be  presumed  he  would 
have  assented  to  if  they  had  been  presented 
to  his  mind.  For  instance,  *in  the  present [544} 
ease,  the  defendant's  mill  and  all  its  oil 
might  have  been  burned  before  the  time 
came  for  delivery.  Such  a  misfortune  would 
not  have  been  an  excuse,  although  probably 
it  would  have  prevented  performance  of  the 
contract.  If  a  contract  is  broken,  the  meas- 
ure of  damages  generally  is  the  same,  what- 
ever the  cause  of  the  breach.  We  have  to 
consider,  therefore,  what  the  plaintiff  would 
have  been  entitled  to  recover  in  that  case, 
and  that  depends  on  what  liability  the  de- 
fendant fairly  may  be  supposed  to  have  as- 
sumed consciously,  or  to  have  warranted  the 
plaintiff  reasonably  to  suppose  that  it  as- 
sumed, when  the  contract  was  made. 

This  point  of  view  is  taken  by  implica- 
tion in  the  rule  that  "  a  person  can  only 
be  held  to  be  responsible  for  such  conse- 
quences as  may  be  reasonably  supposed  to 
be  in  the  contemplation  of  the  parties  at 
the  time  of  making  the  contract."  Orehert' 
Borgnis  v.  2iugent,  L.  R.  15  Q.  B.  Div.  85, 
92;  Home  v.  Midland  R.  Co.  L.  R.  7  C.  P. 
583,  691 ;  Hadley  v.  Baxendale,  9  Exch.  341^ 
354;  Western  U.  Teleg.  Co,  v.  Hall,  124 
U.  S.  444,  456,  31  L.  ed.  479,  483,  8  Sup. 
Ct.  Rep.  577 ;  Howard  v.  Stillwell  d  B,  Mfg, 
Co.  139  U.  S.  199,  206,  35  L.  ed.  147,  150, 
11  Sup.  Ct.  Rep.  500;  Primrose  v.  Western 
CT.  Teleg.  Co.  154  U.  S.  1,  32,  38  L.  ed.  883, 
895,  14  Sup.  Ct.  Rep.  1098.  The  suggestion 
thrown  out  by  -Bramwell,  B.,  in  Oee  v.  Lan- 
cashire  <&  T.  R.  Co.  6  Hurlst.  &  N.  211,  218, 
that  perhaps  notice  after  the  contract  was 
made  and  before  breach  would  be  enough,  is 
not  accepted  by  the  later  decisions.  See  fur- 
ther. Hydraulic  Engineering  Co.  v.  McHaffie, 
L.  R.  4  Q.  B.  Div.  670,  674,  676.  The  con- 
sequences must  be  contemplated  at  the  time 
of  the  making  of  the'  contract. 

The  question  arises,  then.  What  is  suf- 
ficient to  show  that  the  consequences  were 
in  contemplation  of  the  parties,  in  the  sense 
of  the  vendor  taking  the  risk?  It  has  been 
held  that  it  may  be  proved  by  oral  evidence 
when  the  contract  is  in  writing.  Messmore 
y.  New  York  Shot  d  Lead  Co.  40  N.  Y.  422. 
See  Sawdon  v.  Andrew,  30  L.  T.  N.  S.  23. 
But,  in  the  language  quoted,  with  seeming 
approbation,  by  Blackburn,  J.,  from  Mayne 
on  Damages,  2d  ed.  10,  in  Elbinger  Actien- 
Oesellschafft  v.  Armstrong,  L.  R.  9  Q.  B. 
473,  478,  "  it  may  be  asked,  with  great  def- 
erence, whether  the  mere  fact  of  such  con- 
sequences being  communicated  to  the  other 
party  will  be  sufficient,  without  *going  on  to [545] 
show  that  he  was  told  that  he  would  be  an- 
swerable for  them,  and  consented  to  under- 
take such  a  liability."  Mr.  Justice  Willes 
answered  this  question,  so  far  as  it  was  in 
his  power,  in  British  Columbia  d  V.  I. 
Spar,  Immher,  d  Saw- Mill  Co.  v.  Nettleship, 
L.  R.  3  C.  P.  499,  600:  "  I  am  disposed  to 
take  the  narrow  view  that  one  of  two  con- 
tracting parties  ought  not  to  be  allowed  to 
obtain  an  advantage  which  he  has  not  paid 
for.  ...  If  that  [a  liability  for  the  full 
profits  that  might  be  made  by  machinery 
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which  the  defendant  was  transporting,  if  the 
plaintiff's  trade  should  prove  successful  and 
without  a  rival]  had  been  presented  to  the 
mind  of  the  ship  owner  at  the  time  of  mak- 
ing the  contract,  as  the  basis  upon  which  he 
was  contracting,  he  would  at  once  have  re- 
jected it.  And  though  he  knew,  from  the 
shippers,  the  use  they  intended  to  make  of 
the  articles,  it  could  not  be  contended  that 
the  mere  fact  of  knowledge,  without  more, 
would  be  a  reason  for  imposing  upon  him  a 
^eater  degree  of  liability  than  would  other- 
wise have  been  cast  upon  him.  To  my  mind, 
that  leads  to  the  inevitable  conclusion  that 
the  mere  fact  of  knowledge  cannot  increase 
the  liability.  The  knowledge  must  be 
brought  home  to  the  party  sought  to  be 
<:harged,  under  such  circumstances  that  he 
must  know  that  the  person  he  contracts  with 
reasonably  believes  that  he  accepts  the  con- 
tract with  the  special  condition  attached  to 
it."  The  last  words  are  quoted  and  reaf- 
firmed by  the  same  judge  in  Borne  v.  id  id- 
land  R.  Co.  L.  R.  7  C.  P.  583,  591;  S.  C, 
L.  R.  8  C.  P.  131.  See  .also  Benjamin,  Sales, 
6th  Am.  ed.  8  872. 

It  may  be  said  with  safety  that  mere  no- 
tice to  a  seller  of  some  interest  or  probable 
action  of  the  buyer  is  not  enough  neces- 
sarily and  as  matter  of  law  to  charge  the 
seller  with  special  damage  on  that  account 
if  he  fails  to  deliver  the  goods.  With  that 
established,  we  recur  to  the  allegations. 
With  regard  to  the  first,  it  is  obvious  that 
the  plaintiff  was  free  to  bring  its  tanks 
from  where  it  liked, —  a  thousand  miles 
away  or  an  adjoining  yard, —  so  far  as  the 
contract  was  concerned.  The  allegation 
hardly  amounts  to  saying  that  the  defend- 
ant had  notice  that  the  plaintiff  was  likely 
to  send  its  cars  from  a  distance.  It  is  not 
alleged  that  the  defendant  had  notice  that 
the  plaintiff  had  to  bind  itself  to  pay  $900, 
(546]  at  the  time  when  the  ^contract  was  made, 
and  it  nowhere  is  alleged  that  the  defendant 
assumed  any  liability  in  respect  of  this  un- 
certain element  of  charge.  The  same  ob- 
servations may  be  made  with  regard  to  the 
claim  for  loss  of  use  of  the  tanks  and  to  the 
final  allegations  as  to  sending  the  tanks 
from  distant  points.  It  is  true  that  this 
last  was  alleged  to  have  been  in  contempla- 
tion of  the  contract,  if  we  give  the  plaintiff 
the  benefit  of  the  doubt  in  construing  a 
somewhat  confused  sentence.  But,  having 
the  contract  before  us,  we  can  see  that  this 
ambiguous  expression  cannot  be  taken  to 
mean  more  than  notice,  and  notice  of  a  fact 
which  would  depend  upon  the  accidents  of 
the  future. 

It  is  to  be  said  further,  with  regard  to 
the  foregoing  items,  that  they  were  the  ex- 
penses which  the  plaintiff  was  willing  to  in- 
cur for  performance.  If  it  had  received  the 
oil,  these  were  deductions  from  any  profit 
which  the  plaintiff  would  have  made.  But, 
if  it  gets  the  difference  between  the  contract 
price  and  the  market  price,  it  gets  what  rep- 
resents the  value  of  the  oil  in  its  hands,  and 
to  allow  these  items  in  addition  would  be 
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makinff  the  defendant  pay   twiee   for  tha 
same  thing. 

It  must  not  be  forgotten  that  we  are  deal- 
ing with  pleadings,  not  evidence,  and  with 
pleadings  which,  as  we  have  said,  evidently 
put  the  plaintiff's  case  as  high  as  it  pos- 
sibly can  be  put.  There  are  no  inferences 
to  be  drawn,  and  therefore  cases  like  Ham- 
mond  V.  Bussey,  L.  R.  20  Q.  B.  Div.  79,  do 
not  apply.  It  is  a  simple  question  of  si- 
legations  which,  by  declining  to  amend,  the 
plaintiff  has  admitted  that  it  cannot  rein- 
force. This  consideration  applies  with  spe- 
cial force  to  the  attempt  to  nold  the  defend- 
ant liable  for  the  breach  of  the  plaintilTs 
contract  with  third  persons.  The  allegatioo 
is  that  the  fact  that  the  plaintiff  had  con- 
tracts over  was  well  known  to  the  defend- 
ant, and  that  "  defendant  had  contracted  to 
that  end  with  the  plaintiff.'*  Whether,  if  we 
were  sitting  as  a  jury,  this  would  warrant 
an  inference  that  the  defendant  assumed  sB 
additional  liability,  we  need  not  consider. 
It  is  enough  to  say  that  it  does  not  allege 
the  conclusion  of  fact  so  definitely  that  it 
must  be  assumed  to  be  true.  With  the  con- 
tract before  us  it  is  in  a  high  degree  im- 
probable that  any  such  conclusion  could 
nave  been  made  good. 

The  only  other  allegation  needing  to  be 
dealt  with  is  that  *the  defendant  maliciously  [547] 
caused  the  plaintiff  to  send  the  tanks  a  thou- 
sand miles,  contemplating  a  breach  of  its 
contract.  So  far  as  this  item  has  not  bc^m 
answered  by  what  has  been  said,  it  is  nec- 
essary only  to  add  a  few  words.  The  fact 
alleged  has  no  relation  to  the  time  of  the 
contract.  Therefore  it  cannot  affect  the 
damages,  the  measure  of  which  was  fixed 
at  that  time.  The  motive  for  the  breach 
commonly  i»  immaterial  in  an  action  on  the 
contract.  Orand  Tower  Min.  Mfg.  d  Tran»p. 
Co.  V.  Phillips,  23.  Wall.  471,  480,  23  L.  ed. 
71,  75;  Wood's  Mayne,  Damages,  |  45;  2 
Sedgw.  Damages,  8th  ed.  8  603.  It  is  in  this 
case.  Whether,  under  any  circumstances,  it 
might  give  rise  to  an  acuon  of  tort,  is  not 
material  here.  See  Emmons  v.  Alvord,  177 
Mass.  466,  470,  59  N.  E.  126. 

The  allowance  of  the  exceptions  made  the 
trial  of  the  plea  superfiuous.  If  the  ques- 
tion of  fact  was  to  be  tried  aa  to  whether 
the  amount  of  damages  that  fairly  could 
be  claimed  was  sufficient  to  give  the  court 
jurisdiction,  the  court  had  authority  to  try 
it.  Wetmore  v.  Rymer,  169  U.  S.  115.  121, 
42  L.  ed.  682,  18  Sup.  Ct.  Rep.  293;  Act  of 
March  3,  1875,  18  Stat,  at  L.  472.  chap. 
137,  (  6,  U.  S.  Comp.  SUt.  1901,  p.  511. 
In  coming  to  his  conclusion,  apart  from 
what  was  apparent  on  the  face  of  the  plead- 
ings, the  judge  no  doubt  warn  influenced 
largely  by  a  letter  from  the  plaintiff  to  the 
defendant,  inclosing  an  itemized  bill  for 
$1,021.28.  This  letter  suggeeted  no  further 
claim  except  for  "any  additional  mileage 
we  may  have  to  pay."  Of  course,  if  the 
judge  accepted  the  plaintiff's  own  view  of 
its  case  as  expressed  here,  the  pretence  of 
jurisdiction  was  at  an  end.  Some  attempt 
was  made  to  make  out  this  was  an  offer  of 
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compromise,  and  inadmisBible.    But  the  let- 
ter did  not  purport  to  be  anything  of  the 
sort ;  it  was  an  out  and  oiit  adverse  demand. 
Judgment  affirmed. 


t«8]     rrnOMAS  p.  QUEENAN,  Pllf,  in  Err,, 

V. 

TERRITORY  OF  OKLAHOMA. 

(See  S.  C.  Reporter's  ed.  548-652.) 

Evidence — nonexpert  opinion  as  to  sanity — 
homicide—'inatructiona  —  disqualification 
of  juror  tcaived  by  failure  to  object. 

1.  A  nonexpert  witness  cannot  give  his  opin- 
ion formed  since  the  commission  of  a  crime, 
as  to  the  accused's  mental  condition  at  the 
time  the  offense  was  committed,  where  his 
only  knowledge  in  respect  thereto  was  derived 
from  his  familiarity  with  the  accused  as  a 
patron  of  the  latter's  barber  shop. 

X  An  instruction  to  And  defendant  not  guilty 
of  murder  if  it  should  be  found  that  he  was 
not  able  to  know  that  the  act  of  killing  w^s 
wrongful,  and  was  not  able  to  comprehend 
aind  understand  the  consequences  of  such  act. 
Is  not  open  to  the  objection  that  it  made  it 
necessary  for  the  Jury  to  find  that  1>oth  con- 
ditions existed  in  order  to  acquit,  where  the 
condition  of  a  verdict  of  guilty  was  made  by 
the  same  instruction  to  be  a  finding  beyond 
a  reasonable  doubt  that  the  prisoner  knew 
and  understood  that  it  was  wrong  to  take  the 
life,  and  was  able  to  comprehend  and  under- 
stand the  consequences  of  Buch  net. 

^  The  right  of  defendant  to  object  that  a 
juror  was  disqualified  because  it  appeared 
during  the  trial  that  he  had  been  convicted 
of  a  felony,  contrary  to  his  statement  on  his 
voir  dire,  is  waived  by  failure  to  raise  the 
question  until  after  verdict. 

[No.  246.] 
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IN  ERROR  to  the  Supreme  Court  of  the 
Territory  of  Oklahoma  to  revie*^  a  judg- 
ment which  affirmed  a  conviction  for  mur* 
•<ier.     Affirmed, 

See  same  case  below,  11  Okla.  261,  71  Pac. 
-218. 

The  facts  are  stated  in  the  opinion. 
Mr,    Stllwell    H.    Rnssel    argued    the 
•<iau8e,  and,  with  Messrs.  J.  W.  Johnson,  H. 
H.  Howard,  and  0.  B,  Ames,  filed  a  brief  for 
plaintiff  in  error; 

A  nonexpert,  after  stating  the  facts  upon 
^hich  it  is  based,  may  give  his  opinion  as 
-to  mental  condition. 

Connecticut  Mut,  L.  Ins.  Co,  v.  Lathrop, 
111  U.  S.  612,  28  L.  ed.  636,  4  Sup.  a.  Rep. 
^33. 

And  this  opinion  must  be  that  of  the  wit- 
Tiess  at  the  time  of  his  examination. 
.     Hunyan  v.  Price,  15  Ohio  St.  1,  86  Am. 
Dec.  459. 


NOTB. — As  to  nonexpert  opinion  of  sanity  or 
dnaanity — see  note  to  Ryder  v.  State  (Ga.)  88 
Tj.  R.  a.  721,  and  I>exter  v.  Hall,  21  L.  ed.  U. 
«.  78. 
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And  the  fact  that  the  witness  did  not 
form  his  opinion  at  the  time  he  observed  the 
facts  on  \vhich  it  is  based,  but  afterwards, 
does  not  afl'ect  its  competency. 

Buswell,  Insanity,  §  246;  Hathaway  v. 
National  L,  Ins,  Co,  48  Vt.  335. 

It  is  held  to  be  the  correct  practice  to  call 
for  the  opinion  of  the  witness  at  the  time 
of  the  delivery  of  his  testimony,  for  the 
reason  that  subsequent  consideration  and  re- 
fiection  may  have  changed  an  opinion  formed 
at  the  time  the  facts  were  observed  by  him. 

Runyan  v.  Price,  16  Ohio  St.  1,  86  Am. 
Dec.  468;  1  Clevenger,  Med.  Jur.  689. 

An  opinion  is  but  a  conclusion  arrived  at 
from  an  ascertained  condition,  and,  ex- 
pressed by  one  who  has  had  opportunities 
of  observation,  becomes  the  statement  of  a 
fact. 

Connecticut  Mut,  L.  Ins.  Co.  v.  Lathrop, 
111  U.  S.  612,  28  L.  ed.  636,  4  Sup.  Ct.  Rep. 
633. 

The  incapacity  to  know  the  wrongfulness 
of  an  act  does  not  embrace  necessarily  the 
incapacity  to  understand  the  nature  and 
consequences  of  the  same.  The  conditions 
are  not  convertible. 

Mutual  L.  Ins.  Co.  v.  Terry,  15  Wall.  581, 
21  L.  ed.  236;  1  Clevenger,  Med.  Jur.  of 
Insanity,  p.  410,  §  6;  Ititter  v.  Mutual  L, 
Ins,  Co,  169  U.  S.  149,  150,  42  L.  ed.  690, 
697,  18  Sup.  Ct.  Rep.  300. 

The  law  requires  that  an  accused  be  ig- 
norant of  the  character  of  the  act  as  a  crime, 
and  not  of  the  mere  act  itself. 

Bigclow  V.  Berkshire  L,  Ins,  Co.  93  U.  S. 
284,  23  L.  ed.  918. 

A  mind  so  far  bankrupt  as  to  be  unable 
to  know  the  wrongfulness  of  an  act,  and  un- 
able to  comprehend  and  understand  the 
physical  consequences  or  effect  of  the  act, 
IS  reduced  to  such  extremity  as  to  make  nn 
act  no  more  the  act  of  such  a  mind,  in  the 
sense  of  the  law,  than  if  impelled  by  irre- 
sistible physical  power. 

Manhattan  L.  Ins.  Co.  v.  Broughton,  109 
U.  S.  131,  27  L.  ed.  882,  3  Sup.  Ct.  Rep.  99. 

An  insurance  company  cannot,  as  a  con- 
dition precedent  to  the  payment  of  a  policy 
upon  the  life  of  an  assured  who  has  taken 
his  own  life,  require  it  to  be  shown  that, 
at  the  time  of  the  act,  he  was  incapable  of 
knowing  its  wrongfulness  and  incapable  of 
understanding  the  consequences  of  it,  for 
the  reason  that  if  the  intellect  is  thus  dis- 
tressed it  would  be  so  far  bereft  of  reason 
that  the  act  would  be  no  more  his  act  in 
the  sense  of  the  law  than  that  of  the  instru- 
ment used  when  committing  it. 

Manhattan  L.  Ins.  Co.  v.  Broughton,  109 
U.  S.  131,  27  L.  ed.  882,  3  Sup.  Ct.  Rep.  99; 
Charter  Oak  L.  Ins.  Co.  v.  Rodel,  96  U.  S. 
241,  24  L.  ed.  436;  Mutual  L.  Ins,  Co.  v. 
Terry,  lo  Wall.  581,  21  L.  ed.  236;  Coti- 
nccticut  Mut.  L,  Ins,  Co.  v.  Akens,  150  U.  S. 
473,  37  L.  ed.  1149,  14  Sup.  Ct.  Rep.  155. 

I:i  construing  the  Constitution,  we  look 
to  the  history  of  the  times,  and  examine  the 
state  of  things  when  it  was  framed  and 
adopted. 

Rhode  Island  v.  Massachusetts,  12  Pet. 
657,  9  L.  ed.  1233. 
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The  history  of  the  times  discloses  that  the 
Constitution  was  framed  in  the  light  of  the 
common  law. 

United  States  v.  Wong  Kim  Ark,  169  U. 
S.  649,  42  L.  ed.  890,  18  Sup.  Ct.  Rep.  456. 

The  "jury"  mentioned  in  the  Constitution 
means  a  common-law  jury,  and  '^according 
to  the  principles  of  the  common  law"  means 
the  common  law  of  England,  and  not  the 
common  law  of  the  several  states,  for  to 
undertake  to  interpret  according  to  the  com- 
mon law  of  the  several  states  with  their 
modifications  would  be  to  make  it  mean  one 
thing  at  one  place  and  something  different 
in  another. 

Capital  Traction  Co.  v.  Hof,  174  U.  S.  1, 
43  L.  ed.  873,  19  Sup.  Ct.  Rep.  680. 

The  adoption  of  the  Constitution  super- 
seded the  laws  of  the  Confederation,  but 
some  of  them  were  continued  in  force  by  the 
Federal  Congress,  and  among  them  the  ordi- 
nance of  1787,  guaranteeing  to  the  people 
of  the  Northwest  Territory  that  they  "shall 
always  be  entitled  to  the  benefits  of  the  writ 
of  habeas  corpus,  and  of  the  trial  by  jury, 
of  a  proportionate  representation  of  the  peo- 
ple in  the  l^slature,  and  of  judicial  pro- 
ceeding according  to  the  course  of  the  com- 
mon law." 

1  Stat,  at  L.  50,  chap.  8. 

And  when  finally  the  territories  were  au- 
thorized to  adopt  codes  and  the  proceedings 
had  thereunder  were  ratified  by  Congress,  it 
was  upon  the  express  condition,  "that  no 
party  has  been  or  shall  be  deprived  of  the 
right  of  trial  by  jury." 

18  Stat,  at  L.  27,  chap.  80. 

The  defendant  could  not  waive  a  ocmsti- 
tutional  right. 

Thompson  v.  Utah,  170  U.  S.  343,  42  L. 
ed.  1061,  18  Sup.  Ct.  Rep.  620. 

There  are  some  things  a  defendant  may 
waive  even  in  a  capital  case.  But  it  appears 
they  are  such  things  as  concern  him  alone, 
such  as  are  for  his  benefit,  in  way  of  privi- 
lege, and  not  such  as  are  general  and  apply 
to  ail  cases  wherein  persons  miay  be  accused 
of  crime,  for  there  is  a  public  interest  in  the 
.  administration  of  the  criminal  law. 

Hopt  V.  Utah,  110  U.  S.  574.  28  L.  ed.  262, 
4  Sup.  Ct.  Rep.  202;  Day  v.  Territory,  2 
Okla.  409,  37  Pac.  806. 

Where  the  instructions  are  contradictory 
or  inconsistent  with  each  other;  or  if  they 
were  calculated  to  confuse  and  mislead  the 
jury,  or  if  they  must  have  left  the  jury  in 
doubt  or  uncertainty  as  to  the  law  appli- 
cable, then  the  judgment  should  be  reversed. 

Somera  v.  Pumphrey,  24  Ind.  241;  Kir- 
land  v.  State,  43  Ind.  154,  13  Am.  Rep.  386. 

An  objectionable  instruction  cannot  be 
corrected  by  other  instructions  which  are  not 
objectionable,  nor  can  an  erroneous  instruc- 
tion be  corrected  by  one  not  erroneous. 

Guetig  v.  State,  63  Ind.  282;  People  v. 
Bush,  65  Cal.  129,  3  Pac.  690. 

It  is  important  that  the  deliberations  of 
the  jury  be  not  influenced  by  an  improper 
instruction. 

Shaw  V.  People,  81  111.  151. 

The  language  of  the  instructions  ought  to 
be  unambiguous, — direct  and  comprehensible 
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by  persons  not  educated  in  the  law,  sudk 
as  the  men  addressed  will  understand. 

1  Bishop,  Crim.  Proc  3d  ed.  §  980. 

The  grand  jury  with  one  or  more  unquali- 
fied members  is  an  illegally  constituted 
body,  and  its  presentments  void. 

Dovey  v.  Hobson,  6  Taunt.  460;    United' 
States  V.  Wilson,  6  McLean,  610,  Fed.  Cas. 
No.   16,737;   Com.  v.  Parker,  2  Pick.  650; 
Doyle  V.  State,  17  Ohio,  225. 

The  court  should  have  declared  a  mistriaL 

United  States  ▼.  Haskell,  4  Wash.  C.  C. 
410,  Fed.  Cas.  No.  15,321;  Com.  ▼.  McCor- 
mick,  130  Mass.  62,  39  Am.  Rep.  423;  Sim- 
mons V.  United  States,  142  U.  S.  148,  35  L. 
ed.  968,  12  Sup.  Ct.  Rep.  171;  United  States 
V.  Morris,  1  Curt.  C.  C.  23,  Fed.  Cas.  No. 
15,815. 

Mr.  J.  C.  Robberts,  argued  the  cau«e^ 
and,  with  Mr.  C.  H,  Woods,  filed  a  brief  for 
defendant  in  error: 

Under  proper  circumstances,  the  opinicms- 
of  nonexperts  upon  the  question  of  sanity 
are  admissible;  nut  they  are  not  admitted,, 
except  when  tested  and  when  they  paf»  the- 
test  of  all  the  established  rules  ol  evidence^ 
applicable  generally. 

State  ▼.  Pike,  49  N.  H.  401,  6  Am.  Rep. 
533. 

They  are  not  admitted  when  they  violate 
the  established  rules  of  evidence  r^ating  to- 
relevancy  or  pertinency. 

Cochrane  v.  Little,  71  Md.  323,  18  AtL 
701. 

They  are  not  admissible  when  they  violate- 
the  doctrines  of  relevancy. 

State  V.  Pike,  49  N.  H.  401,  6  Am.  Rep. 
533;  Sullivan  v.  Hugly,  32  Ga.  316. 

They  are  not  admitted  when,  from  the- 
facts  detailed,  it  is  as  possible  for  the  jury 
to  arrive  at  an  opinion  as  it  was  for  the- 
witness. 

Wharton,  Crim.  Ev.  §  459. 

A  wide  jdiscretion  is  vested  in  the  trial 
court  to  determine  whether,  from  the  evi- 
dence disclosed  by  the  witness,  he  has  shown 
that    degree    of    intimate   acquaintanceshi|^ 
which  would  enal>le  the  court  to  receive  his- 
opinion  with  reference  to  sanity  or  insanity. 

Colee  v.  State,  75  Ind.  511;  Sutherland  v. 
Hankins,  56  Ind.  349;  Com.  r.  Sturiivani^ 
117  Mass.  122,  19  Am.  Rep.  401;  Nunet  r. 
Perry,  113  Mass.  274. 

A  known  cause  of  challenffe  is  always, 
waived  by  withholding  it  or  raising  it  as  am 
objection  after  verdict. 

Thompson,  Trials,  fi  114;  Eolling9tcortk 
V.  Duane,  Wall.  C.  C.  147,  Fed.  Caa.  No. 
6,618;  Brewer  v.  Jacobs,  22  Fed.  243;  Bill 
V.  Yates,  12  East,  229;  Thomp.  t  M.  Juries, 
§  295  et  nota;  17  Am.  &  Eng.  Enc  Law,  2d 
ed.  p.  1161,  note  5. 

The  Oklahoma  statute  is  but  confirmatory^ 
of  the  common  law,  so  fat  as  appellant's* 
right  to  complain  after  verdict  is  concerned. 

4  Cooley,  Bl.  Com.  3d  ed.  p.  350;  2  Hale 
P.  C.  293;  Bacon,  Abr.  "Juries,**  366-66; 
Bretcer  v.  Jacobs,  22  Fed.  217;  Fisher  v. 
Yoder,  53  Fed.  565;  State  ▼.  Ready,  44  Kan. 
700,  26  Pac.  58;  State  r,  Jaekson,  27  Kan. 
581,  41  Am.  Rep.  424;  Com  v.  People,  80  N. 
Y.  500;  Stewart  v.  State,  15  Ohio  St.  150; 
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JHltoorth  T.  Com,  12  Qratt.  689,  66  Am.  Dec. 
-264;  Bristow  v.  Com.  16  Gratt.  646;  Child- 
-ress  y.  Ford,.  10  Sniedes  &  M.  25;  People  v. 
Stewart,  64  Cal.  60,  28  Pac.  112. 

Under  the  common  law  if  the  objection 
<hat  the  juror  is  disqualified  is  not  inter- 
posed at  trial  it  is  waived  and  the  person 
•disqualified  may  constitute  a  juror  of  twelve. 

1  Co.  Litt.  §  234,  pp.  156a-158b;  Re  Chel- 
sea Waierirorks  Co.  10  fixch.  731;  Hill  v. 
Yates,  12  East,  229;  Kohl  v.  Lehlback,  160 
U.  S.  293,  40  L.  ed.  432,  16  Sup.  Ct.  Rep. 
^04;  Hollingsworth  v.  Duane,  Wall.  C.  C. 
147,  Fed.  Cas.  No.  6,618. 

When  a  party  has  had  an  opportunity  of 
-challenge,  no  disqualification  of  a  juror  en- 
l.itles  him  to  a  new  trial  after  verdict. 

Wassu'm  v.  Feeney,  121  Mass.  93,  23  Am. 
Hep.  258;  Jewries  v.  Randall,  14  Mass.  205; 
Woodward  v.  Dean,  113  Mass.  297;  People 
T.  Scott,  66  Mich.  154,  22  N.  W.  274;  Leeper 
T.  State,  29  Tex.  App.  63,  14  S.  W.  398; 
Lane  v.  State,  29  Tex.  App.  310,  16  S.  W. 
:827 ;  Maya  v.  State,  36  Tex.  Crim.  Rep.  437, 
Zl  S.  W.  721;  People  v.  Mortier,  58  Cal. 
262;  Garrett  v.  Weinberg,  64  S.  C.  127,  31 
S.  E.  341;  Mew  v.  Charleston  d  S.  R.  Co. 
56  S.  C.  90,  32  S.  E.  828;  State  v.  Hartley, 
22  Nev.  342,  28  L.  R.  A.  33,  40  Pac.  374; 
State  V.  Pickett,  103  Iowa,  714,  39  L.  R.  A. 
302,  73  N.  W.  346;  State  v.  Robertson,  64 
S.  C.  147,  31  S.  E.  868;  State  v.  Powers, 
10  Or.   145,  45  Am.  Rep.  138. 

A  criminal  has  no  vested  constitutional 
sight  in  the  practice  and  procedure  under 
i¥hich  he  is  to  be  tried. 

Maxwell  v.  Dow,  176  U.  S.  581,  44  L.  ed. 
597,  20  Sup.  Ct  Rep.  449,  494;  Iowa  C.  R. 
€o.  V.  Iowa,  160  U.  S.  389,  40  L.  ed.  467, 
16  Sup.  Ct.  Rep.  344;  Hornbuckle  v.  Toombs, 
18  Wall.  648,  21  L.  ed.  966;  Hershfield  v. 
<3Hffith,  18  Wall.  657,  21  L.  ed.  968;  Davis 
T.  Bilsland,  18  Wall.  669,  21  L.  ed.  969; 
Miles  v.  United  States,  103  U.  S.  304,  26  L. 
«d.  481. 

The  number  of  grand  jurors  necessary  to 
find  an  indictment  in  the  territory  must  bc« 
•determined  by  the  territorial  laws,  and  not 
the  acts  of  Congress. 

Reynolds  v.  United  States,  98  U.  S.  145, 
26  L.  ed.  244. 

The  laws  of  the  territorial  legislature  pro- 
Tiding  the  mode  and  manner  of  impaneling 
.grand  and  petit  jurors  must  govern  in  the 
courts  of  the  territory. 

Clinton  v.  Englebrecht,  13  Wall.  434,  20 
X.  ed.  669;  Thicde  v.  Utah,  159  U.  S.  514, 
40  L.  ed.  241,  16  Sup.  Ct.  Rep.  62. 

The  6th  Amendment  to  the  Constitution 
of  the  United  States  has  the  same'  relation 
to  the  territory  that  the  14th  Amendment 
has  to  the  states.  The  following  cases  have 
decided  beyond  question  that  the  14th 
Amendment  does  not  operate  to  control  the 
practice  and  procedure  of  state  courts: 

Munn  V.  Illinois,  94  U.  S.  114,  24  L.  ed. 
77;  Kelly  v.  Pittsburgh,  104  U.  S.  78,  26 
L.  ed.  658;  Nashville,  C.  d  St.  L.  R.  Co.  v. 
Alabama,  128  U.  S.  96,  32  L.  ed.  352,  2 
Inters.  Com.  Rep.  238,  9  Sup.  Ct.  Rep.  28; 
Hallinger  v.  Davis,  146  U.  S.  314,  36  L.  ed. 
1)86,  13  Sup.  Ct.  Rep.  106;  United  States  ▼. 
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Cruikshank,  92  U.  S.  642,  23  L.  ed.  688; 
Maxtoell  v.  Dow,  176  U.  S.  681,  44  L.  ed. 
597,  20  Sup.  Ct.  Rep.  449,  494;  Scott  v. 
Toledo,  1  L.  R.  A.  688,  36  Fed.  385. 

There  are  many  grounds  for  challenge  and 
disqualification  imaer  the  common  law  that 
are  entirely  at  variance  with  our  institu- 
tions. 

1  Co.  Litt.  §  234,  pp.  165a-158a;  2  Shars- 
wood,  Bl.  Com.  pp.  362,  363,  354. 

Mr.  Justice  Holmes  delivered  th^  opin- 
ion of  the  court: 

This  is  an  indictment  for  murder,  upon 
which  the  plaintitf  in  error  has  been  found 
guilty,  and  has  been  sentenced  to  be  hanged. 
It  comes  here  by  writ  of  error  to  the  su- 
preme court  of  the  territory  of  Oklahoma, 
that  court  having  decided  that  there  *was  [540] 
no  error  in  the  proceedings  and  having  af- 
firmed the  judgment.  11  Okla.  261,  71  Pac. 
218.  The  errors  assigned  will  be  taken  up 
in  the  order  in  which  they  were  argued. 

1.  The  only  defense  was  insanity.  A  law- 
yer, called  as  a  witness  for  the  defendant, 
stated  that  he  knew  the  prisoner  quite  well; 
that  the  prisoner  was  his  barber  for  some 
years,  and  that  he  saw  him  on  the  day  before 
the  killing.  He  then  described  the  appear- 
ance and  conduct  of  the  prisoner,  and  said 
that  at  the  time  he  did  not  notice  any  dif- 
ference from  the  prisoner's  usual  dep[)eanor. 
He  then  was  asked  if,  since  the  killing,  he 
had  formed  an  opinion  as  to  the  prisoner's 
mental  condition  at  that  time.  This  opin- 
ion he  was  not  allowed  to  state,  and  this  is 
alleged  as  error.  It  will  be  seen  that  the 
witness  was  allowed  to  sum  up  his  impres- 
sions received  at  the  time.  The  court  said 
in  terms  that  he  might  state  any  condition 
that  existed  then  or  any  impression  that  it 
made  upon  the  witness's  mind  as  to  the  pris- 
oner's condition.  That  is  all  that  was  de- 
cided in  Connecticut  Mut.  L.  Ins.  Co.  v. 
Lathrop,  111  U.  S.  612,  28  L.  ed.  536,  4  Sup. 
Ct.  Rep.  633.  Some  states  exclude  such 
opinions,  even,  when  formed  at  the  time. 
But,  as  is  pointed  out  in  the  case  cited,  it  is 
impossible  for  a  witness  to  reproduce  all 
the  minute  details  which  he  saw  and  heard, 
and  most  witnesses  make  but  a  meagre  and 
halting  effort.  Therefore,  in  this  as  in 
many  other  instances,  after  statinj?  snch 
particulars  as  he  can  remember, — generally, 
only  the  more  striking  facts, — an  ordinary 
witness  is  permitted  to  sum  up  the  total  re- 
membered and  unremembered  impressions 
of  the  senses  by  stating  the  opinion  which 
they  produced.  To  allow  less  may  deprive 
a  party  of  important  and  valuable  evidence 
that  can  be  got  at  in  no  other  way.  But, 
on  the  other  hand,  to  allow  more,  to  let  a 
witness  who  is  not  an  expert  state  an  opin- 
ion upon  sanity  which  he  has  formed  after 
the  event,  when  a  case  has  arisen  and  l>e- 
come  a  matter  of  public  discussion,  must  be 
justified,  if  at  all,  on  other  grounds.  It  ia 
unnecessary  to  lay  down  the  rule  that  it 
never  can  be  done,  for  instance,  when  the 
opinion  clearly  appears  to  sum  up  a  series 
of  inijircssions  received  at  different  times. 
Hathaway  v.  Natiofial  L,  Ins.  Co.  48  Vt. 
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^35,  350.  It  is  enough  .  to  say  that,  at 
least,  it  should  be  done  with  caution  and 
[550]  not  without  special  'reasons.  In  this  case 
the  only  knowledge  shown  by  the  witness 
was  the  familiarity  of  a  man  with  his  bar- 
ber. So  far  as  the  evidence  went,  his  pres- 
ent opinion  might  have  been  the  result  of 
interested  argument,  and,  leaving  such  sug- 
gestions on  one  side,  no  reason  of  necessity 
or  propriety  was  shown  for  the  statement 
that  would  not  have  applied  to  any  other 
man  who  had  had  his  hair  cut  in  the  pris- 
oner's shop.  It  does  not  appear  that  there 
was  error  in  the  ruling  of  the  court. 

2.  The  next  error  alleged  is  in  the  follow- 
ing instruction  of  the  court: 

"Homicide  committed  by  one  who  has  not 
sufficient  knowledge  and  understanding  to 
understand  right  from  wrong  and  to  com- 
prehend and  understand  the  consequences  of 
his  act  is  excusable  for  any  act  in  reference 
to  which  his  mind  is  in  such  weakened  con- 
dition. But  it  is  not  every  derangement  of 
the  mind  that  will  excuse  one  for  the  com- 
mission of  crime.  If  one  has  sufficient  mind 
and  understanding  to  know  right  from 
wrong  regarding  the  particular  act,  and  is 
able  to  comprehend  and  understand  the  con- 
sequences of  such  act,  the  law  recognizes 
him  as  sane,  and  holds  him  responsible  for 
such  acts;  and  in  this  connection,  if  you 
should  find  beyond  a  reasonable  doubt  that 
the  defendant  took  the  life  of  Ella  Queenan, 
as  charged  in  the  indictment,  and  that  at 
the  time  of  such  homicide  he  knew  and  un- 
derstood that  it  was  wrong  to  take  her  Ufe, 
and  was  able  to  comprehend  and  understood 
the  consequences  of  such  act,  then  and  in 
that  event  it  will  be  your  duty  to  find  the 
defendant  guilty  of  murder,  as  charged  in 
the  indictment.  But,  on  the  other  hand,  if 
you  should  find  that  he  was  not  able  to 
know  that  the  act  of  taking  her  life  was 
wrongful,  and  was  not  able  to  comprehend 
and  understand  the  consequences  of  suoh 
act,  then  you  should  find  the  defendant  not 
guilty." 

By  §  1852  of  the  Oklahoma  Statutes  of 
1893,  "all  persons  are  capable  of  commit- 
ting crimes,  except  ...  all  persons  of 
unsound  mind,  including  persons  tempora- 
rily or  partially  deprived  of  reason,  upon 
proof  that,  at  the  time  of  committing  the 
act  charged  against  them,  they  were  incap- 
able of  knowing  its  wrongfulness."  It  was 
argued  very  earnestly  that  the  latter  part 
of  the  instruction  added  a  second  condition 
[551] to  acquittal  *by  directing  it  if  the  jury 
found  that  the  prisoner  was  not  able  to 
know  that  the  act  was  wrongful,  "and  was 
not  able  to  comprehend  and  understand  the 
consequences  of  such  act."  But,  on  the  oth- 
er hand,  the  condition  of  a  verdict  of  guilty 
was  made  to  be  a  finding  that  the  prisoner 
knew  and  understood  that  it  was  wrong  to 
take  the  life,  "and  was  able  to  comprehend 
and  understood  the  consequences  of  such 
act."  So  that  the  most  material  part  of 
the  charge,  that  relating  to  conviction,  was 
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favorable  to  the  prisoner.  If  it  be  sup- 
posed that  such  abstract  language  was  re> 
membered  and  was  nicely  considered  and 
analyzed  by  the  jury,  the  total  effect  of  the 
charge  was  that,  unless  the  two  conditions^ 
concurred,  the  prisoner  must  be  acquitted* 
We  do  not  mean  to  imply  that  any  i>art  of 
the  instruction,  fairly  understood,  was 
wrong,  but  for  purposes  of  decision  it  i» 
enough  to  say  what  we  have  said.  The  in- 
structions asked  and  refused  were  covered 
by  that  which  was  given  as  stated  above. 

3.  In  the  course  of  the  trial  the  govern- 
ment announced  that  since  the  last  adjourn- 
ment it  had  been  informed  that  one  of  the- 
i'urors,  named,  had  been  convicted  in  Xe- 
iraska  of  what,  by  the  law  of  that  state, 
was  a  felony, — grand  larceny, — at  a  time 
and  place  mentioned,  contrary  to  the  state- 
ment of  the  juror  on  the  voir  dire.  We  as- 
sume, for  the  purposes  of  decision,  that  this 
disqualified  the  juror  from  serving  in  any 
case.  Okla.  Stat.  §(  3093,  5182,  5183.  The 
court  asked  the  counsel  for  the  prisoner 
what  they  desired  to  do,  and  its  intimation 
indicated  that  if  the  objection  were  pressed 
the  juror  would  be  excused.  This,  of 
course,  meant  that  the  trial  would  have  ta 
be  begun  over  again.  The  counsel  for  the 
prisoner  answered  that  they  bad  nothing  to 
say,  and  the  trial  went  on.  It  now  is  ar- 
gued that  the  defendant  was  deprived  of  a 
constitutional  right,  which  be  could  not 
waive.  Thompson  v.  Utah,  170  U.  S.  343, 
42  L.  ed.  1001,  18  Sup.  Ct.  Rep.  620.  The 
contrary  plainly  is  the  law  as  well  for  the 
territories  as  for  the  states.  See  Kohl  r. 
Lehlhack,  160  U.  S.  293,  299,  40  L.  ed.  432, 
434.  16  Sup.  Ct.  Rep.  304  et  seq,;  Raub  v. 
Carpenter,  187  U.  S.  159,  164,  ante,  119,  121, 
23  6up.  Ut.  Rep.  72. 

It  is  argued  that  the  court  could  not  have 
permitted  a  challenge  at  that  time,  because 
the  statutes  of  Oklahoma,  (  5^7,  provided 
that  "the  court,  for  good  cause  shown,  may 
permit  a  *  juror  to  be  diallenged  after  lie  is[55SJ 
sworn  to  try  the  cause,  but  not  after  the 
testimony  has  been  partially  heard."  This 
statute  cannot  be  construed  as  going  merely 
to  the  order  of  procedure, — as  depriving  a 
party  of  the  right  to  challenge  pending  the 
trial,  but  as  preserving  the  right  for  the 
purpose  of  a  motion  for  a  new  triaL  Ei- 
ther it  does  not  apply  to  the  case  of  a  dis- 
qualification discovered,  as  this  was,  after  a 
part  of  the  evidence  was  in,  or  it  purports 
to  take  away  the  right  altogether.  What- 
ever may  be  the  true  construction  of  ths 
last  clause,  the  court  seems  to  have  been 
ready  to  stop  the  trial.  But  if  the  court's 
view  was  wrong,  if  the  statute  is  constitu- 
tional,— as  to  which  we  do  not  mean  to  ex- 
press a  doubt, — the  prisoner  had  no  right  to 
complain;  and  if  it  is  not,  it  was  his  duty 
to  object  at  the  time,  if  he  was  going  to  ob- 
ject at  all.  He  could  not  speculate  on  the 
chances  of  getting  a  verdict  and  then  set  up 
that  he  had  not  waived  his  rights. 

Judgment  affirmed, 
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V, 

•       OTIS,  WILCOX,  &  COMPANY. 

(See  S.  C.  Reporter's  ed.  552-656.) 

Bankruptcy — proof  of  claim — effect  of  record 
of  satisfaction  by  invalid  attachments — 
amendment  of  proof — independent  ground 
of  appeal — allowance  of  lien  waived  by 
mistake, 

t.  Creditors  of  a  bankrupt,  who  had  collected 
their  claim  by  attachments  In  suits  begun  less 
than  four  months  before  the  ilUng  of  the  peti- 
tion in  bankruptcy,  are,  notwithstanding  the 
entry  of  satisfaction  of  record  in  such  suits, 
entitled  to  have  the  proof  of  their  claim 
against  the  bankrupt's  estate  allowed,  where 
on  demand  of  the  trustee  In  bankruptcy  they 
subsequently  paid  over  to  him  the  full  amount 
of  the  debts,  although  the  payment,  for  con- 
Tenience  of  counsel,  was  delayed  for  a  day  or 
two  beyond  one  year  after  the  adjudication  in 
bankruptcy. 

2.  An  amended  proof  of  claim  against  a  bank- 
rupt's estate,  filed  with  the  trustee's  consent 
more  than  a  year  after  adjudication,  may  be 
substituted  for  the  defective  original  proof, 
although  by  the  bankruptcy  act  of  1898,  i 
57n  (30  Stat,  at  L.  561,  chap.  541.  U.  S. 
Comp.  Stat.  1901,  p.  3418),  proofs  subsequent 
to  one  year  after  adjudication  are  forbidden. 

••  A  court  of  bankruptcy  may  allow  an 
amended  proof  of  claim  against  a  bankrupt's 
estate,  filed  with  the  trustee's  consent,  to  be 
substituted  for  the  defective  original  proof, 
although  au  appeal  has  been  taken  by  the 
trustee  to  the  circuit  court  of  appeals  from  a 
decree  of  such  court  permitting  the  owners  of 
the  claim  to  prove  as  creditors. 

4.  A  petition  filed  in  a  bankruptcy  court  by 
creditors  of  the  bankrupt,  asserting  a  lien  on 
the  proceeds  of  a  seat  in  the  stock  exchange, 
which  had  not  been  insisted  upon  because 
they  had  collected  their  claims  by  what  they 
mistakenly  supposed  were  valid  attachments 
of  the'  bankrupt's  property.  Is  a  bankruptcy 
proceeding  uuder  the  bankruptcy  act  of  1898,  | 
2,  cl.  7,  within  the  meaning  of  |  25,  regulat- 
ing appeals  in  bankruptcy  proceedings,  and  a 
decree  thereon  is,  therefore,  not  an  independ- 
ent ground  of  appeal,  where  it  was  not,  within 
the  meaning  of  i  25a,  3,  *'a  Judgment  allow- 
ing or  rejecting  a  debt  or  claim  of  |500  or 
over." 

6.  Creditors  of  a  bankrupt  who  fail  to  Insist 
upon  a  Hen  on  proceeds  of  a  seat  in  a  stock 
exchange  which  had  formerly  belonged  to  the 
bankrupt,  because  they  have  collected  their 
claims  by  what  they  mistakenly  supposed 
were  valid  attachments  of  the  bankrupt's 
property,  are  entitled  to  have  such  lien  al- 
lowed in  the  bankruptcy  court,  where  no  one 
has  changed  his  position  on  the  faith  of  their 
waiver. 

* 
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APPEAL  from  the  United  States  Circuit 
0>urt  of  Appeals  for  the  First  Circuit 
to  review  a  decree  which  affirmed  a  decree  of 
the  District  Court  for  the  District  of  Massa- 
chusetts allowing  proof  of  a  claim  in  bank- 
ruptcy. Affirmed, 
190  17.  8. 


See  same  case  below,  53  C.  C.  A.  419,  116> 
Fed.  937. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Frederic  D.  MoKenney  and 
Freedom  HntoMnson  submitted  the  cause 
for  appellant: 

The  record  of  satisfaction  duly  set  up- 
would  have  been  a  bar  in  the  courts  of  New 
York  to  any  further  action  upon  the  judg- 
ment by  Otis,  Wilcox,  &  Company,  or  upon 
the  claim  upon  which  such  judjnuent  was- 
based,  so  long  as  the  record  entry  remained 
unchanged. 

Taylor  v.  Ranney,  4  Hill,  619;  Dundee 
Nat., Bank  v.  Wood,  30  N.  Y.  S.  R.  608,  ^ 
N.  Y.  Supp.  351 ;  Todd  v.  Botchford,  86  N. 
Y.  .517;  Crotty  v.  McKenzie,  10  Jones  &  S. 
192. 

The  fact  that  bankruptcy  proceedings  in- 
tervened while  the  action  begun  in  New  York 
by  Otis,  Wilcox,  &  Company  against  the 
bankrupt-8  was  still  pending  did  not  affect 
the  New  York  procecniings,  nor  in  any  way 
nullify  the  records  made  in  that  court. 

Eyster  v.  Gaff,  91  U.  S.  521,  23  L.  ed.  403. 

Such  record  of  satisfaction  duly  set  u^ 
has  the  same  force  and  effect  that  it  had 
in  New  York,  in  all  courts,  both  state  and 
Federal,  within  the  United  States. 

Mills  V.  Duryee,  7  Cranch,  481,  3  L.  ed» 
411. 

The  allowance  of  a  substituted  pfoof  of 
claim  after  the  expiration  of  a  year  from 
the  time  of  adjudication  was  plainly  pro- 
hibited by  the  bankrupt  act,  §  57 n. 

Re  Moebius^  116  Fed.  47. 

The  trustee's  appeal  was  perfected  oa 
November  6,  1901,  and  the  case  was  then  re- 
moved from  the  district  court.  It  was  not 
within  the  power  of  the  judge  of  the  district 
court  to  allow  amendments  or  pass  orders' 
in  regard  to  a  case  which  was  no  longer  in 
his  court. 

Draper  v.  Davis,  102  U.  S.  370,  26  L.  ed» 
121;  Keyser  v.  Farr,  105  U.  S.  266,  26  L. 
ed.  1025. 

The  question  of  priority  in  payment,  or  of 
the  validity  of  a  lien  claimed  by  a  creditor 
who  has  a  provable  debt,  *  is  an  incident  of 
the  allowance  of  the  claim,  and  reviewable 
by  the  circuit  court  of  appeals  on  an  appeal 
from  such  allowance. 

Cunningham  v.  German  Ins.  Bank,  43  0^ 
C.  A.  377,  103  Fed.  932,  4  Am.  B.  R.  192. 

The  petition  filed  in  the  bankruptcy  court 
by  Otis,  Wilcox,  &  Company,  praying  that 
the  proceeds  of  the  seat  be  paid  to  them. 
Was  m  its  nature  an  intervening  petition  t» 
reach  a  fund  in  the  registry  of  the  court. 

Krippendorf  v.  Hyde,  110  U.  S.  276,  285,. 
28  L.  ed.  145,  148,  4  Sup.  Ct.  Rep.  27; 
Hinckley  v.  Oilman,  C.  d  8.  R.  Co.  94  U^ 
S.  467,  24  L.  ed.  166;  Van  Norden  v.  Morton, 
99  U.  S.  378,  25  L.  ed.  453;  Williams  v. 
Morgan,  111  U.  S.  684,  28  L.  ed.  559,  4  Sup. 
Ct.  Rep.  638;  Qumbel  v.  Pitkin,  113  U.  8. 
545,  28  L.  ed.  1128,  5  Sup.  Ct.  Rep.  616; 
Oumbel  v.  Pitkin,  124  U.  S.  131,  145,  31 
L.  ed.  374,  378,  8  Sup.  Ct.  Rep.  379. 

The  provisions  of  the  bankrupt  act  in 
regard  to  appeals  do  not  in  any  way  limit 
the  scope  oi  the  judiciary  act  of  1891. 
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Elliott  V.  Toeppner,  187  U.  S.  327,  334, 
mnte,  200,  23  Sup.  Ct.  Rep.  133. 

And  even  when  the  q^uestion  arises  in  the 
bankruptcy  oourt,  the  right  of  appeal  to  this 
oourt  from  the  circuit  court  of  appeals  is 
not  limited  to  the  cases  enumerated  in  S  25, 
f  b  ( 1 ) ,  of  the  bankrupt  act. 

Page  v.  Edmunds,  187  U.  S.  696,  ante,  318, 
23  Sup.  Ct.  Rep.  200. 

Messrs,  John.  C.  Gray  and  Roland 
Oray  submitted  the  cause  for  appellee : 

Under  the  bankrupt  act  of  1867,  appeals 
from  the  allowance  of  proofs  of  claim  were 
not  allowed  to  be  carried  to  the  Supreme 
Court. 

Wiswall  V.  Campbell,  93  U.  S.  347,  '23  L. 
«d.  923;  Leggett  v.  Allen,  110  U.  S.  741,  28 
L.  ed.  313,  4  Sup.  Ct.  Rep.  195. 

The  fact  that  a  trustee  in  bankruptcy  is 
a  party  to  a  suit,  or  that  it  concerns  his 
rights  as  trustee  to  certain  property,  does 
not  raise  a  Federal  question,  unless  the 
question  in  issue  involves  the  construction 
of  part  of  the  bankrupt  act,  or  some  other 
Federal  statute. 

Scott  V.  Kelly,  22  Wall.  57,  22  L.  ed.  729; 
MoKen^na  v.  Simpson,  129  U.  S.  506,  32  L. 
«l.  771,  9  Sup.  Ct.  Rep.  366. 

That  one  of  the  parties  to  a  suit  claims 
rights  under  a  law  of  the  United  States,  or 
an  a^uthority  or  privilege  derived  therefrom, 
does  not  show  that  the  question  involved  is 
a  Federal  one.  The  construction  of  the  stat- 
ute, or  the  validity  of  the  authority  or  privi- 
lege under  it,  must  be  the  point  really  at 
issue  in  the  case,  and  on  which  a  decision 
adverse  to  the  appellant  was  rendered. 

Boatmen's  Sav.  Bank  v.  State  Sav.  Asso. 
114  U.  S.  265,  29  L.  ed.  174,  5  Sup.  Ct.  Rep. 
S78;  Blackburn  v.  Portland  Gold  Min.  Co. 
176  U.  S.  571,  570,  44  L.  ed.  276,  279,  20 
Sup.  Ct.  Rep.  222;  De  Lamar's  Nevada  Gold 
Min.  Co.  V.  Nesbiti,  177  U.  S.  523,  44  L. 
ed.  872,  20  Sup.  Ct.  Rep.  715;  Avery  v. 
Popper,  179  U.  S.  305,  314,  45  L.  ed.  203, 
200,  21  Sup.  Ct.  Rep.  94. 

The  claim  of  the  attaching  creditors  was 
properly  allowed. 

Willis  V.  Jelineck,  27  Minn.  18,  6  N.  W. 
373. 

If  there  was  any  question  as  to  a  law  of 
New  York,  which  might  have  been  raised, 
it  was  a  question  of  construction,  and  not 
of  validity. 

Johnson  v.  New  York  L.  Ins.  Co.  187  U. 
8.  491,  ante,  273,  23  Sup.  Ct.  Rep.  194. 

Otis,  Wilcox,  &.  Company  did  not  offer 
to  prove  the  judgment  in  the  garnishment 
case,  which  was  rendered  after  the  adjudi- 
cation of  bankruptcy.  It  proved  its  debt 
as  it  existed  at  the  time  of  the  bankruptcy; 
and  that  debt  was  not,  for  the  purpose  of 
bankruptcy  proceedings,  merged  in  the  judg- 
ment. 

Boynton  v.  Ball,  121  U.  S.  457,  465,  30 
L.  ed.  985,  986,  7  Sup.  Ct.  Rep.  981. 

The  substituted  proof  of  claim  presented 
by  the  appellee  was  properly  allowed  by  the 
district  court. 

Re  Parkes,  10  Nat.  Bankr.  Reg.  82,  Fed. 
Cas.  No.  10,754;  Re  Baxter,  12  Fed.  72;  Re 
Glass,  119  Fed.  509. 
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The  jurisdiction  of  the  Supreme  Cooit 
under  the  act  of  March  3,  1891,  was  wA 
widened  by  S  24a  of  the  bankrupt  act'ol 
1898. 

First  Vat,  Bank  v.  Klug,  186  U.  S.  202. 
46  L.  ed.  1127,  22  Sup.  Ct.  Rep.  899. 

An  appeal  to  the  Supreme  Court,  froa 
the  circuit  court  and  the  circuit  court  of 
appeals,  Ijes  only  from  final  decrees. 

MoLish  V.  Roff,  141  U.  S.  661,  35  L.  ed. 
893,  12  Sup.  Ct.  Rep.  118;  Kirwan  r. 
Murphy,  170  U.  S.  205,  209,  42  L.  ed.  lOOt, 
1010,  18  Sup.  Ct.  Rep.  692. 

None  of  the  orders  and  decrees  made  in 
the  course  of  a  bankruptcy  proceeding  an 
final  decrees  for  the  purposes  of  appeal,  in 
the  absence  of  provisions  of  the  bankruptcy 
act  expressly  giving  an  appeal. 

Wiswall  v.  Campbell,  93  U.  S.  347,  348. 
23  L.  ed.  923.  See  also  Sandusky  v.  First 
Nat,  Bank,  23  Wall.  289,  23  L.  ed.  155; 
Conro  v.  Crane,  94  U.  S.  441,  24  L.  ed.  145. 

The  proceeding  by  Otis,  Wilcox,  A  Com- 
pany to  establish  its  lien  on  the  proceeds  of 
the  stock  exchange  seat  was  a  '^proceeding 
in  bankruptcy." 

Bardes  v.  First  Nat,  Bank,  178  U.  S.  524, 
534,  44  L.  ed.  1175,  1180,  20  Sup.  Ct.  Rep. 
1000. 

llie  court  is  empowered  to  cause  the 
estates  of  bankrupts  to  be  collected,  reduced 
to  money,  and  distributed,  and  d^ermine 
controversies  in  relation  thereto,  except  as 
herein  otherwise  provided. 

Re  Whitener,  44  C.  C.  A.  434,  105  Fed. 
180;  Re  McCallum,  113  Fed.  393. 

The  determination  of  the  justice  of  an 
assertion  of  a  priority,  or  of  a  lien,  as 
against  other  creditors,  is  a  part  of  the  ad- 
ministration of  the  estate,  and  not  the  allow- 
ance or  rejection  of  a  claim  against  the 
estate. 

R^  Whitener,  44  C.  C.  A.  434,  105  Fed. 
180;  Re  Worcester  County,  42  C.  C.  A.  637. 
102  Fed.  808;  York's  Case,  1  Abb.  (U.  &) 
503,  Fed.  Cas.  No.  18,139. 

The  question  whether  or  not  a  "debt  or 
claim"  of  a  certain  amount  fixed  by  the 
proof  is  entitled  to  be  paid  in  full,  or  is  to 
be  paid  in  full  up  to  a  certain  sum,  is  inde- 
pendent of  the  question  whether  the  '*debt 
or  claim"  for  which  proof  is  offered  is  a  just 
and  valid  debt.  The  latter  question  is  to 
be  appealed  imder  §  26a,  3;  the  former  can- 
not be  appealed,  but  can  be  brought  to  the 
circuit  court  of  appeals  only  by  a  petition 
for  reversion  under  §  246. 

Re  Whitener,  44  C.  C.  A.  434,  105  Fed. 
180;  Re  Worcester  County,  42  C.  C.  A.  637, 
102  Fed.  808;  Re  Rouse,  H.  d  Co.  33  C.  C. 
A.  356,  63  UTS.  App.  570,  91  Fed.  96;  Re 
Richards;  37  C.  C.  A.  634,  96  Fed.  935;  Re 
Hutchinson,  51  C.  C.  A.  159,  113  Fed.  202. 

Under  the  bankrupt  act  of  March  2,  1867, 
an  appeal  was  given  from  the  district  court 
to  the  circuit  court  from  the  rejecticm  of 
claims  of  creditors  and  the  allowance  of 
claims  of  creditors.  This  appeal  did  not  ex> 
tend  to  a  question  of  the  priorities  of  liens, 

York's  Case,  1  Abb.  (U.  S.)  503.  Fed.  Cas. 
No.  18,139. 

Appeals  under  f  25a  and  petitions  for  re- 
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Tision  under  §  24b  are  mutually  exclusive 
remedies;  and  \^hen  a  question  can  be 
brought  up  to  the  circuit  court  of  appeals 
by  one  method,  the  other  cannot  be  em- 
ployed. 

Re  Worcester  County,  42  C.  C.  A.  637, 
102  Fed.  808 ;  Re  Eggert,  43  C.  C.  A.  1,  102 
Ted.  735;  Re  Oood,  39  C.  C.  A.  681,  99  Fed. 
389. 

A  similar  rule  prevailed  imder  the  bank- 
rupt act  of  1867  as  to  appeals  under  §  8 
of  that  act  (Rev.  Stat.  §  4980),  and  peti- 
tions for  revision  under  §  2  of  the  act  (Rev. 
Stat.-§  4986). 

Re  Alexander,  3  Nat.  Bankr.  Reg.  29,  Fed. 
Cas.  No.  160. 

Mr  Justice  Holmes  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  a  decree  of  the  cir- 
cuit court  of  appeals  affirming,  on  appeal,  a 
decree  of  the  district  court,  which  allowed  a 
proof  of  a  claim  in  bankruptcy  by  the  appel- 
lee. 53  C,  C.  A.  419,  115  Fed.  937.  The  ap- 
peal to  this  court  was  allowed  by  a  justice 
ot  this  court  under  the  bankruptcy  act, 
f  256,  1  [30  Stat,  at  L.  553,  chap.  541,  U.  S. 
Comp.  Stat.  1901,  p.  3432],  and  rule  36,  2,  on 
grounds  to  be  explained,  and  now  is  before 
us  on  a  motion  to  dismiss  or  affirm.  The  facts, 
shortly  stated,  are  as  follows :  Otis,  Wilcox, 
^  Co.,  having  an  admitted  claim  for  $4,- 
421.64,  sued  the  bankrupts  in  New  York  and 
Illinois,  and  attached  debts  due  to  them,  by 
trustee  process.  This  was  within  four 
months  before  the  filing  of  the  petition  in 
bankruptcy,  and  therefore  was  ineffectual  as 
against  the  appellant  by  §  67  of  the  act. 
But  Otis,  Wilcox,  &  Co.,  supposing  that  they 
had  valid  attachments,  took  judgments  by 
default,  and  collected  their  debt  from  the 
parties  trusteed,  agreeing  to  save  the  latter 
harmless  from  liability  U>  others.  Satisfac- 
tion was  entered  of  record  in  each  suit. 
Subsequently  the  tnistee  in  bankruptcy  de- 
manded payment  of  these  debtors  of  the 
bankrupt,  and,  as  they  had  no  defense,  Otis, 
Wilcox,  &-Co.  paid  over  to  the  trustee  the 
full  amount  of  the  respective  debts.  Otis, 
Wilcox,  &  Co.  filed  a  claim  in  bankruptcy, 
and  were  allowed  to  prove  their  claim. 

The  trustee  in  bankruptcy  took  the  ground 
before  the  referee,  and  seems  to  have  inhered 
to  it,  that  full  faith  and  credit  to  the  record 
of  satisfaction  forbade  the  allowance  of  the 
proof.  It  was  because  of  this  contention 
that  the  writ  of  error  was  allowed.  The  ju- 
risdiction of  this  court  is  established,  and 
the  motion  to  dismiss  must  be  overruled. 
But  so  little  attention  was  paid  to  the  ques- 
tion, and  the  contention  seems  to  us  so  un- 
meritorious,  that  we  think  that  there  was 
color  for  the  motion,  and  we  therefore  take 
up  the  motion  to  affirm. 

No  one  denies  the  fact  or  effect  of  the  rec- 
ord of  satisfaction.  N.  Y.  Code  Civ.  Proc. 
§  1264 ;  Crotty  v.  McKenzie,  10  Jones  &  S. 
192,  201.  What  is  said  is  that,  although  it 
£554]  is  *true  that  on  a  certain  day  a  judgment  on 
the  appellee's  claim  was  satisfied,  since  that 
time  the  satisfaction  had  been  undone  and 
the  money  restored.  It  is  objected  that  Otis, 
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Wilcox,  &  Co.  did  not  purport  to  restore  to 
t)ie  appellant  what  they  had  received  from 
the  parties  indebted  to  the  bankrupt  estate^ 
but  simply  paid  the  debts  of  those  parties. 
But  names  make  no  difference  in  this  case. 
There  was  no  identified  fund.  When  Otis, 
Wilcox,  &  Co.  paid  the  debts  out  of  which 
they  had  received  satisfaction,  they  undid 
the  satisfaction,  and  the  trustee  in  bank- 
ruptcy knew  it.  We  see  no  sufficient  ground 
on  which  he  can  deny  the  consequence  that 
the  right  to  prove  revived.  That  right  can- 
not be  made  to  depend  on  the  views  which 
the  New  York  and  Illinois  courts  may  enter- 
tain as  to  the  propriety  of  correcting  the  rec- 
ord of  satisfaction  to  conform  to  present  con- 
ditions, it  having  been  right  when  it  was 
made.  Whether  the  record  is  corrected  or 
not,  it  cannot  be  conclusive  as  to  events  of  a 
later  date.  If  it  had  been  vacated,  it  would 
have  restored  the  rights  of  the  creditors  by 
relation.  Taylor  v.  Ranney,  4  Hill,  619,  623, 
624. 

The  only  difficulty  is  this :     The  adjudica- 
tion of  .bankruptcy  was  on  April  27,  1900. 
A  petition  and  the  original  proof  of  claim  of 
Otis,  Wilcox,  &  Co.  were  filed  on  March  9. 
1901.    At  this  time  the  trustee  in  bankruptcy 
was  suing  for  the  debts  in  question,  but,  by 
agreement,  time  was  given  to  the  counsel  for 
Otis,  Wilcox,  &  Co.  to  look  into  the  matter. 
The  payment  to  the  trustee  by  the  last-named 
firm,  although  agreed  upon  before,  was  not 
made  until  April  29,  1901,  more  than  a  year 
after  the  adjudication,  so  that,  technically, 
the  record  of  satisfaction  really  was  a  bar 
until  the  time  for  proof  had  gone  by.  Subse- 
quently, on  November  12.  1901,  an  amended 
proof  was  filed  by  consent  of  the  trustee,  and 
was  allowed  as  of  November  4.     We  are  of 
opinion  that  when  the  trustee  accepted  pay- 
ment from  Otis,  Wilcox,  &  Co.  in  pursuance 
of  his  previous  agreement,  with  this  proof  on 
file,  and  in  this  way  undid  the  satisfaction 
of  record,  he  must  be  taken  to  have  done  so 
on  the  understanding  that  he  accepted  the 
consequence  that  the  bar  to  the  proof  was 
removed.     We  follow  the  interpretation-  of 
the  circuit  court  of  appeals,  that  the  ad- 
mitted belief  of  Otis,  Wilcox,  &  Co.,  'thatCSSSJ 
they  had  been  paid,  was  due  to  a  mistake  of 
fact,  and  the  agreement  to  settle  seemingly 
having  been  made  within  the  year,  the  delay 
of  actual  payment  for  a  day  or  two  beyond, 
for  convenience  of  counsel,  ought  not  to  affect 
the  result. 

The  appeal  being  here,  the  trustee  argues 
two  other  questions.  The  first  concerns  the 
amended  proof.  The  proof  of  debt  originally 
filed  is  aamitted  to  have  been  defective.  A 
substituted  proof  was  filed  by  consent  of  the 
trustee  more  than  a  year  after  the  adjudica- 
tion, the  facts  having  been  agreed  in  the 
meantime  and  an  appeal  taken.  It  Is  ar- 
gued that  the  allowance  of  the  amendment 
is  within  §  57n,  forbidding  proofs  subse- 
quent to  one  year  after  the  adjudication,  etc. 
The  construction  contended  for  is  too  naf- 
row.  The  claim  upon  which  the  original 
proof  was  made  is  the  same  as  that  ulti- 
mately proved.  The  clause  relied  upon  can: 
not  be  taken  to  "Exclude  amendments.  An 
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ezample  similar  in  principle  is  the  allowance 
of  an  amendment  setting  up  the  same  cause 
of  action  after  the  statute  of  limitations  has 
run,  when  the  original  declaration  was  had. 
Sanger  ▼.  Newton,  134  Mass.  308.  See  Re 
Parkes,  10  Nat.  Bankr.  Reg.  82,  Fed.  Cas.  No. 
10,754;  Re  Boater,  12  Fed.  72;  Re  Glaaa,  119 
Fed.  509.  The  proceedings  remained  in  the 
district  court,  notwithstanding  the  appeal, 
and  the  amendment  properly  was  allowed 
there.  It  wbjb  little  more  than  a  form,  as 
the  facts  had  been  agreed  of  record,  and  the 
filing  was  assented  to  by  the  trustee. 

A  petition  was  filed  by  Otis,  Wilcox,  &  Cb., 
asserting  a  lien  on  the  proceeds  of  a  seat  in 
the  New  York  Stock  £bcchange,  which  for- 
merly belonged  to  the  banknipts.  This  lien 
had  not  been  insisted  on  by  Otis,  Wilcox,  & 
Co.,  because  of  their  impression  that  they 
had  been  paid  effectually.  No  one  having 
changed  his  position  on  the  faiUi  of  their 
waiver,  the  district  court  allowed  the  lien. 
The  circuit  court  of  appeals  held  that  this 
portion  of  the  decree  of  the  district  court  was 
not  subject  to  an  appeal  to  the  circuit  court 
of  appeals.  The  argument  chiefly  relied 
upon  by  the  appellant  is  that  this  is  an  in- 
tervening petition  to  reach  a  fund  in  court, 
and  is  not  a  proceeding  in  bankruptcy.  Un- 
der the  circumstances  of  this  case  it  seems 
to  us  that  the  petition  was  incident  to  the 
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daim  ^Cunningham  r.  Oerman  Ine.  BaftJlf,[560) 
41  C.  C.  A.  609,  101  Fed.  977,  4  Am.  Baokr. 
Kep.  192),  and  was  a  bankruptcy  proceeding 
under  §  2,  cl.  7,  within  the  meaning  of  S  25» 
regulating  appeals  in  bankruptcy  proceed- 
ings, and  that  the  decree  npcni  it  was  not 
''a  judgment  allowing  or  rejecting  a  debt  or 
claim  of  five  hundred  dollars  or  over,"  with* 
in  (  25a,   3,  and  was  not  an  independent 

ground  of  appeal.  See  Re  Whitener,  44  C. 
.  A.  434,  105  Fed.  180,  186;  Re  Worceeter 
County,  42  C.  C.  A.  637,  102  Fed.  808,  813; 
Re  Rouse,  H,  d  Co,  33  C.  C.  A.  356,  63. U.  S. 
App.  570,  91  Fed.  96;  Re  Yorky  4  Nat. 
Bankr.  Reg.  479,  483,  Fed.  Cas.  No.  18,139. 
If  the  question  should  be  held  to  come  up  as 
incident  to  the  appeal  on  the  proof  {Cun- 
ningham V.  German  Ina.  Bank,  41  C.  C.  A. 
609,  101  Fed.  977,  4  Am.  Bankr.  Rep.  192), 
we  see  no  error  in  the  decree  of  the  district 
court.  It  allowed  Otis,  Wilcox,  &  Co.  to 
correct  a  mistake  expressly  made  the  ground 
of  their  waiver,  no  new  rights  having  inter- 
vened. We  deal  somewhat  summarily  with 
this  point,  because  the  merits  were  brought 
before  the  circuit  court  of  appeals  by  a  peti- 
tion for  revision  under  |  246,  and  were  dis- 
posed of  very  satisfactorily,  so  far  as  appears 
on  that  petition.  We  find  no  error  in  th€ 
decree. 
Decree  affirmed* 
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ISSTlMiNiiEAFOLis  &  St.  Louis  Rahjkoad  Ck)M- 

PAirr,  Plaintiff    in    Error,  v,  Batxd  D. 

Gano  et  al.     [No.  279.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Iowa. 

Mr,  Albert  E.  Clarke  for  plaintiff  in  error. 

Mr,  Chapman  W.  Maupin  for  defendants 
in  error. 

May  4,  1003.  Judgment  affirmed  with 
costs  and  interest,  on  the  authority  of  Elec- 
tric Co.  V.  Dow,  166  U.  S.  489,  41  L.  ed. 
1088,  17  Sup.  Ct  Rep.  645;  Atchison,  T.  d 
8,  P,  R.  Co,  V.  Matthetoe,  174  U.  S.  96,  43 
L.  ed.  909,  19  Sup.  Ct.  Rep.  609;  8t,  Louie, 
I,  M,  d  8,  R,  Co.  ▼.  Paul,  173  U.  .8.  404,  43 
L.  ed.  746,  19  Sup.  Ct.  Rep.  419.  See  case 
below,  (kino  ▼.  Minneapolis  d  8t,  L,  R.  Co, 
114  Iowa,  713,  56  L.  R.  A.  263,  87  N.  W. 
714. 


Georgk  E.  Gee,  Plaintiff  in  Error,  v,  Henst 

D.  Gee.     [No.  285.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Minnesota. 

Mr,  Thomas  '0.  Frost  for  plaintiff  in  er- 
ror. 

Messrs,  Jed  L,  Washburn  and  Leon  E, 
Lum  for  defendant  in  error. 

May  4,  1903.  Writ  of  error  dismissed  for 
the  want  of  jurisdiction,  on  the  authority 
of  Beaupre  v.  Noyes,  138  U.  S.  402,  34  L. 
ed.  092,  11  Sup.  Ct.  Rep.  296;  Haseltine  ▼. 
Central  Nat,  Bank,  183  U.^S.  130,  46  L.  ed. 
117,  22  Sup.  Ct.  Rep.  49.  See  case  below, 
Gee  V.  Gee,  84  Minn.  384,  87  N.  W.  1116. 


E»  parte:    In  the  Matieb  of  Heuen  Post, 
Petitioner,     [No.  — ,  Original.] 
Motion  for  Leave  to  File  Petition  for  a 

Writ  of  Habeas  Corpus. 
Messrs,  H,  Bisbee  and  George  0.  Bedell 

for  petitioner. 
Mr,  Assistant  General  Purdy  opposing. 
June  1,  1903.     Denied,  on  the  authority 

of  Re  Mirzan,  119  U.  S.  584,  30  L.  ed.  513, 

7  Sup.  Ct.  Rep.  841;  Re  Chapman,  156  U. 

8.  211,  39  L.  ed.  401,  15  Sup.  Ct.  Rq>.  331; 

Re  Belt,  159  U.  S.  96,  40  L.  ed.  88,  16  Sup. 

Ct  Rep.  987. 
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A.  Nelson  Lewis,  Petitioner,  9,  Chabij»  H. 

Tkowbbidoe,  ^Trustee,  etc.     [Na671.]       [568] 

Petition  for  a  Wf it  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
l^e  Second  Circuit. 

Mr,  A,  Nelson  Lewis,  propria  persona. 

Messrs,  John  K.  Beach,  Edmund  Wetm^ir% 
and  Frank  W.  Hackett  for  respondent. 

May  4,  1903.    Denied. 


FuuxR  &  Johnson  Manutaotubino  Com- 
pany, Petitioner,  v.  A.  J.  Seileb.     [Na 
673.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United'  States  Circuit  Court  of  Appeals  for 

the  Seventh  Circuit. 

Messrs:  Wm,    R.   Bagley   and  Robert  M. 

Bashford  for  petitioner.    - 
Mr.  Charles  M,  Peck  for  respondent. 
M&j  4,  1903.    Denied. 


WeSTEBN  ASBUBANCE  COICPANT  or  TOBONTO^ 

Canada,  Petitioner,  v.  Henbi  M.  DeFab- 

OONNET  et.al.     [No.  678.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

Mr,  Harrington  Putnam  for  petitioner. 

Mr,  Wilhelmus  Mynderse  for  respoudentk. 

May  4,  1903.    Denied. 


Amebican  National  Bank  or  Denteb,  Peti- 
tioner,   V.    Samxtel  W.  Watkins.     [No. 
680.] 
Petition  for  a  Writ  of  Certiorari  to  th» 

United  States  Circuit  Court  of  Appeals  for 

the  Seventh  Circuit. 

Mr,  T,  J.  0*DonneU,  for  petitioner. 
No  counsel  for  respondent. 
May  4,  1903.    Denied. 


SuFBEMS    Council    Amebioan  Lboion  or 

HoNOB,  Petitioner,  v,  Auousta  E.  Oboutt. 

[No.  674.]  .       . 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit 

Messrs,  Henry  Newbisgin,  Robert  Newb^ 
gin,  and  A.  J.  Oarr  for  petitioner. 

Mr.  Alewander  L,  Smith  for  respondent. 

May  18,  1903.    Denied. 
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AivGLO-AiCEBiCAN  Pbovision  COMPANY,  Pe- 
titioner, V.  United  States.     [No.  681.] 
CS59]     Petition  for  a  Writ  of  Certiorari  *to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Seventh  Circuit. 

Mr,  James  C,  McBhane  for  petitioner. 
Mesure,  Attorney    General   and   Solicitor 

General  Hoyt  for  respondent. 
May  18,  1003.    Denied, 


Ocean  Steamship  Company,  Petitioner,  v. 

John  Richard  Cbooks.     [No.  085.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

Meaara,  Julien  T,  Daviea  and  Frederic  Z>. 
UoKenney  for  petitioner. 

Mr,  Henry  Oalbraith  Ward  for  respond- 
ent. 

May  18,  1903.    Denied, 


William  B.  Gubney,  Jr.,  et  al,.  Petitioners, 

V,  Steamboat  John  H.  Stabin,  etc.   [No. 

«86.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

Meaara,  Samuel  Park  and  Jas,  K,  Bym- 
mere  for  petitioners. 

Mr,  Henry  O,  Newton  for  respondent. 

May  18,  1903.    Denied, 


Slbebt  R.  Robinson,  Petitioner,  v,  Chica- 
go City  Railway  Company  et  al,    [No. 
688.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Seventh  Circuit. 

Mr.  J,  Gray  Luoaa  for  petitioner. 
Mesara,  Thomaa  A,  Banning  and  Ephraim 

Banning  for  respondents. 
May  18,  1903.     Denied, 


Fabmebs'  Loan  &  Tbust  Company,  Trustee, 
Petitioner,    v.    Lake    Stbeet    Elevated 
Railroad  Company.    [No.  697.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Seventh  Circuit. 

Mr.  I.  K.  Boyeaen  for  petitioner. 
Meaara.  Charlea  H,  Aldrioh  and  Clarence 

A,  Knight  for  respondent. 
June  1,  1903.     Granted. 


W.   0.   Johnson,  Petitioner,  ▼.  Southebn 

Pacific  Company.    [No.  701.] 
[660]     Petition  for  a  Writ  of  Certiorari  to  'the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

Meaara.  Solicitor  General  Hoyt  and  L,  A, 
Bhaver  for  petitioner. 

Meaara.  Maxwell  Evarta  and  M,  L,  Clardy 
for  respondent. 

June  1,  1903.    Granted, 
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James  H.  Gilbebt,  Sheriff,  fob  use  or  Aw^ 

DBEW  D.  Bishop,  Petitioner,  v.  Amkbicait 

Subety  Company  of  New  Yobk  et  oL 

[No.  683.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

MeJtsrs,  Ijynden  Evans  and  Frederic  D, 
McKenney  for  petitioner. 

Meaara.  T.  A.  Moran,  Levy  Mayer,  and  AU 
frcd  B,  Austrian  for  respondents. 

June  1,  1903.    Denied, 


Amebican  Sales  Book  Company  et  al,,  Pe- 

titionera,    v,  Josephus   Buluvant,    Jb. 

[No.  693.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

Meaara.  T,  J,  Geialer  and  Leon  Tohriner 
for  petitioners. 

Meaara,  C,  H.  Duell  and  Wm,  A.  Megrath 
tor  respondent. 

June  1,  1903.    Denied, 


Rrid,  Mubdoch  a  Co.,  Petitioners,  v.  Unit- 
ed States.     [No.  698.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Seventh  Circuit. 

Messrs,  W,  Wickham  Smith  and  Charlet 

Curie  for' petitioners. 
Mesara.  Attorney  General    and  Bolieitor 

General  Hoyt  for  respondent. 
June  1,  1903.    Denied, 


John   Holmes  et  al..  Petitioners,  v.  Ship 

Queen  Elizabeth.     [No.  699.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

Mr,  Robert  D.  Benedict  for  petitioners. 

Mr,  Wilhelmus  Mynderse  for  respondeat 

June  1,  1903.    Denied, 


F.  P.  Olcott  et  al,.  Petitioners,  v,  Colum- 
bus Cabtwbioht  et  al,     [No.  700.] 
Petition  for  a  Writ  of  Certiorari  'to  tbe[561] 

United  States  Circuit  Court  of  Appeals  for 

the  Fifth  Circuit. 

Meaara,  Mawu^ell  Evarts  and  T,  D,  Oobhs 

for  petitioners. 

Messrs,   M.   L,   Crawford  and  Edwm  St. 

Clair  Thompson  for  respondents. 
June  1,  1903.    Denied, 


Delawabe,  Lackawanna,  ft  Weshxh  Rail- 

boad  Company,  Petitioner,  v,  Eston    S. 

Devobe,  etc.     [No.  709.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

Meaara.  Walter  W.  Ross  and  Wm.  IK 
Guthrie  for  petitioner. 

Mr,  Wm.  M.  Offley  for  respondent. 

June  1,  1903.    Denied, 
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H.  HOLUS  UuifNEWELL,  Plaintiff  in  Error, 
V.  Edwabd  W.  Presho  et  ah.  Street  Com- 
missioners, etc.     [No.  294.] 
In  Error  to  the  Supreme  Judicial  Court  of 
the  State  of  Massadiusetts. 

Mr,  Feliw  Raokemann  for  plaintiff  in  er- 
ror. 

Mr,  Thomas  M,  Bahson  for  defendants  in 
error. 

May  18,  1903.    Dismissed  with  costs,  per 
stipulation. 


Alice  A.  Cable,  Administratrix^  etc,  Peti' 
tioner,  v.  United  States  Life  Insubangi 

C0MFA2rr  IN  THE  ClTY  OF  NeW  YoBK.  [No. 

622.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

Mr,  H,  E.  C.  Miller  for  petitioner. 

Mr.  William  O,  Beale  opposing. 

April  14,  1902.    Qranted. 
190  V.  S. 


Nicholas  C.  Benzigeb   et  ai.,   etc..   Peti- 
tioners, V,  United  States.     [So,  679.] 
Petition  for  a  Writ  of  Certiorari  to  th» 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 

Messrs,  W,  Wiekham  Smith  and  Charlem 

Curie  for  petitioners. 
Mr.  Attorney   General  and  Mr,  Bolioitor 

General  Richards  opposing. 
June  2,  1902.    Granted, 


La  Repubuqxtb  Fbancaise  et  ah,  Petitiof^ 

ers,  V.  Sabatoga  Vicht  Sfbino  Coicpant. 

[No.  677.1 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

Mr,  Archibald  Hopkins  lot  petitioners. 

Mr,  Edgar  T.  Braekett  opposing. 

June  2,  1902.    Granted. 
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UNITED  STATES 

V. 

DORR  et  a{.t 

Oonatitutianal  law — applioaiion  of  Oanati- 
tution — Philippine  islands — jury  trial — 
Philippine  Commission — Uffislative  powers 
•^-criminal  libel-— presumption  of  malioe 
^■privileged  publication — report  of  judi* 
eial  proceeding^ — comments  on  reports-^ 
indem  to  report — intent  of  publisher. 

1.  While  the  Philippine  islands  belong  to  the 
United  States,  there  is  a  difference  between 
them  and  the  territories  which  are  a  part  of 
the  United  States,  with  reference  to  the  Con- 
stitution of  the  United  States. 

2.  The  Constitution  of  the  United  States  was 
not  extended  to  the  Philippine  islands  by  the 
terms  of  the  treaty  of  Paris,  April  11,  1899, 
but  by  such  treaty  the  -status  of  the  ceded 
territory  was  to  be  determined  by  Congress. 

S.  The  mere  cession  of  the  Philippines  to  the 
United  States  did  not  extend  the  Constitution 
to  those  islands,  except  such  parts  as  fall 
within  the  principles  of  fundamental  limita- 
tions In  favor  of  personal  rights  formulated 
in  the  Constitution  and  Its  amendments,  and 
which  exist  rather  by  inference  and  the 
general  spirit  of  the  Constitution,  and  ex- 
cept those  express  provisions  of  the  Consti- 
tution which  prohibit  Congress  from  passing 
laws  in  their  contravention  under  any  cir- 
cumstances. The  provisions  contained  in  the 
Constitution  In  relation  to  jury  trials  do 
not  fall  within  either  of  these  exceptions,  and 
hence  the  right  to  trial  by  jury  was  not  ex- 
tended to  the  Philippines  by  the  mere  cession 
of  the  territory. 

4.  Congress  having  passed  no  law  extending 
to  the  Philippines  the  provision  of  the  Con- 
stitution relating  to  Jury  trials,  and  there 
having  been  no  laws  in  existence  in  the  Phil- 
ippines at  the  date  of  their  cession  providing 
for  trial  by  Jury,  it  was  not  error  for  the 
court  of  first  Instance  to  overrule  the  appli- 
cation of  defendants  in  a  prosecution  for 
criminal  libel  for  a  trial  by  Jury. 

9.  Congress  could  lawfully  delegate  to  the 
Philippine  Commission  the  power  to  enact 
laws,  including  the  libel  law  enacted  by  it 
in  October,  1901  (Act  No.  277,  Philippine 
Commission). 

C  Philippine  Commission,  act  No.  277,  f  1,  de* 
fines  libel  as  malicious  defamation,  expressed 
either  in  writing  or  printing,  or  by  signs  or 

tThe  above  decision  of  the  supreme  court  of 
the  Philippine  Islands  Is  published  at  the  sug- 
jrestion  of  one  of  the  Justices  of  the  Supreme 
Court  of  the  United  States,  as  involving  sim- 
ilar questions  to  those  raised  In  Territory  of 
Hawaii  v.  Mankichi,  190  U.  8.  197,  ante,  1016. 
2S  8up»  Ct  Rep.  787. 


pietnres  or  the  like,  or  public  theatrical  ei^ 
hlbltlons,  tending  to  blacken  the  memory  of 
one  who  is  dead,  or  to  impeach  the  honesty, 
virtue,  or  reputation,  or  publish  the  alleged 
or  natural  defects,  of  one  who  is  alive,  and 
thereby  expose  him  to  public  hatred,  con- 
tempt, or  ridicule.  Held,  that  headlines  above 
an  article  published  in  a  newspaper,  reading: 
'•Traitor,  Seducer,  and  Perjurer.  Sensation- 
al Allegations  against  Commissioner  Legarda. 
Made  of  Record  and  Read  in  English.  Span- 
ish Beading  Waived.  Wife  would  hav«  Killed 
Him.  Legarda  Pale  and  Nervous,*' — were  li- 
belous, under  the  act 

7.  No  attempt  having  been  made  to  show  a  Jus- 
tifiable motive,  the  publication  of  the  head- 
lines was  ''malicious  defamation,"  within  the 
meaning  of  the  act,  as  f  8  provides  that  an 
injurious  publication  is  presumed  to  have 
been  malicious  if  no  Justifiable  motive  for 
making  it  Is  shown. 

8.  Philippine  Commission  act  No.  277,  f  7, 
provides  that  no  reporter,  editor,  or  proprie- 
tor of  a  newspaper  is  liable  to  prosecution 
for  a  fair  and  true  report  of  any  Judicial,  leg- 
islative, or  other  public  proceedings,  or  of  any 
special  argument  or  debate  In  the  course  of 
such  proceedings,  except  upon  prdor  of  malice 
in  making  the  report,  which  shall  not  be  Im- 
plied from  the  mere  fact  of  publication.  Sec- 
tion 8  provides  that  libelous  remarks  or  com- 
ments connected  with  matters  privileged  by 
the  last  section  receive  no  privilege  by  rea- 
son of  being  so  connected.  Held,  that  the. 
headlines  were  not  privileged  because  append- 
ed to  a  privileged  report  of  Judicial  proceed- 
ings. 

9.  The  fact  that  the  headlines  were .  Inserted 
to  aid  the  reader  in  determining  whether  he 
cared  to  read  the  article  was  no  defense. 

10.  The  privileged  report  was  a  written  state- 
ment prepared  by  an  attorney  in  a  prosecu- 
tion for  libel,  in  which  he  made  an  offer  to 
piove  the  truth  of  certain  statements  regarded 
as  material  in  the  defense,  and  which  was 
by  the  court  excluded.  Held,  that  the  head- 
lines could  not  be  considered  as  a  fair  index 
to  the  report. 

11.  The  fact  that  the  headlines  were  no  worse 
than  the  matter  contained  in  the  report  was 
immaterial. 

iWUlard  and  Ladd,  JJ„  dissent) 

[No.  1,049.] 

FRED.  L.  DORR  and  Edward  F.  O'Brien 
were  oonvicted  of  the  publication  of  a  false 
and  maJicious  Ubel,  and  appeal.*  Affirmed* 

Cooper,  J.  On  May  23,  1902,  a  com- 
plaint was  filed  in  the  court  of  first  instance 
of  the  city  of  Manila  against  Fred.  L.  Dorr 
and  Edward  F.  O'Brien,  charging  them  with 
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the  publication  of  a  false  and  malicious  libel 
a^inst  Sefior  Benito  Legarda,  one  of  the 
United  States  Philippine  Commissioners,  by 
placing  certain  headlines  or  caption  above 
an  article  published  in  the  Manila  Freedom, 
a  newspaper  in  the  city  of  Manila,  of  which 
the  defendant  Fred.  L.  Dorr  waa  the  pro- 

grietor,    and    the    defendant    Edward    F. 
'Brien  was  the  editor. 

The  following  are  the  headlines  or  caption 
upon  which  the  prosecution  is  based: 
"Traitor,  Seducer,  and  Perjurer.  Sensa* 
tional  Allegations  against  Commissioner 
Legarda.  Made  of  Record  and  Bead  in 
English.  Spanish  Reading  Waived.  Wife 
would  have  Killed  Him.  Legarda  Pale  and 
Kervous."  The  article  over  and  above  which 
the  headlines  were  placed  was  a  report  of 
certain  judicial  proceedings  had  in  the  court 
of  first  instance  of  the  city  of  Manila  in  the 
criminal  case  of  United  States  v.  Valdez  foi 
the  offense  of  libel,  And  the  report  was  a 
copy  taken  from  a  document  prepared  by 
the  attorney  for  Valdez,  in  which  the  offer 
was  made,  as  a  defense,  to  prove  the  truth 
of  the  material  allegations  contained  in,  and 
-which  were  the  rasis  of,  the  complaint 
against  Valdez.  The  facts  offered  to  be 
proved  werfe  published  in  the  Miau,  a  news- 
paper of  which  Valdez  was  editor,  and  re- 
lated to  Sefior  Legarda,  the  prosecuting  wit- 
ness in  the  Valdez  Case  as  well  as  in  this 
case.  At  that  time,  uiuler  the  libel  law,  the 
truth  of  the  libelous  matter  was  inadmissi- 
ble as  evidence.  The  judge  of  the  court  of 
first  instance  excluded  the  proof  tendered  in 
the  document,  but  permitted  it  to  be  filed 
in  the  case,  and  the  copy  waa  taken  from 
it  by  one  Vogel,  the  city  reporter  of  the 
Manila  Freedom.  The  report  was  handed 
by  the  reporter-  to  the  defendant  O'Brien, 
the  editor  of  the  paper,  and  the  headlines 
were  written  by  O'Brien;  and  the  report, 
with  the  headlines  thus  prepared,  was  pub- 
lished in  the  Manila  Freedom  of  date  April 
16,  1902.  The  report  seems  to  have  been 
regarded  by  the  prosecuting  attorney  as 
privileged  matter,  under  S  7  of  the  libel  act; 
and,  as  before  stated,  the  prosecution  is 
based  upon  the  matter  contained  in  the  head- 
lines. 

On  August  25,  1902,  the  defendants  were 
tried  and  found  guilty  of  the  offense  charged 
in  the  complaint,  and  each  was  sentenced  to 
six  months'  imprisonment  at  hard  labor, 
and  a  fine  of  $1,000,  United  States  currency. 
From  this  judgment  the  defendants  have  ap- 
pealed to  this  court. 

A  demurrer  was  filed  to  the  complaint, 
based  upon  the  ground  that  the  facts  charged 
in  the  complaint  did  not  constitute  a  public 
offense.  This  demurrer  was  overruled  by 
the  trial  court,  and  an  exception  to  the 
ruling  taken  by  the  defendants. 

During  the  course  of  the  proceedings  a 
motion  was  made  by  the  defendants,  asking 
that  they  be  granted  a  trial  by  jury,  as 
provided  for  in  article  3,  S  2,  of  the  Con- 
stitution of  the  United  States,  and  under  the 
6th  Amendment  to  the  Constitution,  which 
motion  was  denied  by  the  court,  and  an  ex- 
eeption  was  also  taken  to  this  ruling. 
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Before  entering  into  a  discussion  of  the 
case  upon  its  merits,  it  will  be  necessary  to 
consider  the  questions  of  a  preliminary 
nature  which  nave  been  raised  in  the  as- 
signment of  errors  and  brief  of  counsel  for 
the  appellants.  The  questions  submitted 
may  be  embraced  within  the  following  propo- 
sitions: (1)  That  by  the  treaty  of  peace 
between  the  United  States  and  Spain,  rati- 
fied on  the  nth  day  of  April,  1899,  the 
Philippine  islands  became  a  part  of  the 
United  States;  (2)  and,  being  a  part  thereof » 
they  are  subject  to  the  provisions  of  fi  2» 
art.  3,  of  the  Constitution,  and  to  the  pro- 
visions contained  in  the  6th  Amendment  to 
the  Constitution,  by  which  in  all  criminal 
cases  a  trial  by  jury  is  guaranteed;  (3) 
that  Congress  can  exercise  no  power  over  tha 
person  or  property  of  a  citizen  beyond  what 
the  Constitution  confers,  nor  deny  any  right 
guaranteed  to  them  by  the  Constitution. 

Stated  in  its  simple  form,  the  proposition 
made  is  that  the  provisions  of  the  Consti- 
tution of  the  United  States  relating  to  jury 
trials  are  in  force  in  the  Philippine  islands. 
The  determination  of  this  question  involves, 
the  consideration  of  the  political  status  of 
these  islands,  the  power  of  Congress  undex 
the  Constitution,  and  the  nature  of  the  con- 
stitutional provisions  relating  to  jury  trials. 

The  political  status  of  the  Philippine- 
islands  has  been  defined,  to  a  large  extent, 
by  the  decision  of  the  Supreme  Court  of  the 
United  States  in  the  case  of  Dowries  v.  Bid- 
well,  182  U.  S.  244,  21  Sup.  Ct.  Rep.  770,  45 
L.  ^.  1068,  in  which  case  the  status  of 
Puerto   Rico   was   directly    involved.      The- 

Suestion  in  that  case  was  whether  merchan- 
ise  brought  into  the  port  of  New  York  from 
Puerto   Rico   after   the   ratification   of   the- 
treaty  of  peace  with  Spain,  and  since  the- 
passage  of  the  Foraker  act,  is  exempt  from, 
duty,  and  involved  the  question  whether  the 
revenue  clauses  of  the  Constitution  extend 
of  their  own  force  to  the  newly  acquired 
tepritorifis  from  Spain,  and  whether  the  act 
is  in  contravention  of  the  uniformity  clause 
of   the   Constitution.     The   conclusion    was- 
reached  that  the  act  in  question  was  not  un- 
constitutional.    In  the  consideration  of  the* 
case  an  exhaustive  review  was  made  of  the 
powers  of  Congress  to  govern  the  territories- 
belonging  to  the   United   States  under  the 
power  to  acquire  territory  by  treaty  and  the 
incidental  right  to  govern,   such    territory, 
and  under  the  clause  of  §  3,  art.  4,  of  the 
Constitution,  which  vests  Congress  with  the 
power  to  dispose  of  and  make  all  needful 
rules  and  regulations  respecting  the  terri- 
tory or  other  property  of  the  United  States. 
This  review  was  made  in  the  light  of  tha 
opinion  of  contemporaries,  the  practical  con- 
struction placed  upon  the  Constitution  by 
Congress,  and  the  decisions  of  the  Supreme- 
Court  of  the  United  States  upon  questions- 
arising  thereunder.    Distinctions  were  found 
to  exist  in  the  application  of  the  Consti- 
tution, depending  upon  the  relation  which 
was    borne    to    the    national    government, 
whether  by   a   state   or   by   the  territoriea 
which  belonged  to  certain  states  at  the  time 
of   the   adoption   of  the  Constitution,   ands 
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wliich  were  situated  within  the  acknowledged 
limits  of  the  United  States,  also  such  terri- 
tory as  might  be  acquired  by  the  establish- 
ment of  a  disputed  line,  or  by  those  which 
were  acquired  by  cession  from  foreign 
powers,  and  to  which  the  Constitution  was 
extended  by  the  treaty  under  which  they 
were  ceded,  sanctioned  by  Ck)ngress,  or  to 
which  the  Constitution  was  expressly  ex- 
t^ided  by  congressional  act,  or  by  those  ter- 
ritories acquired  from  a  foreign  power  by 
treaty,  which  have  not  been  incorporated  as 
a  part  of  the  United  States,  nor  to  which 
has  been  extended  the  Constitution  by  act  of 
Ck>ngress.  The  following  conclusions  are  de- 
ducible  from  the  decision  in  that  case:  (1) 
That  Puerto  Rico  (to  which  the  Philippines 
are  equally  situated)  did  not,  by  the  act  of 
cession  from  Spain  to  the  United  States,  be- 
come incorporated  in  the  United  States  as  a 
part  of  it,  but  became  territory  pertaining 
to  and  belonging  to  the  United  States;  (2) 
that  as  to  such  territory  Congress  may 
establish  a  temporary  government,  and  in  so 
doing  it  is  not  subject  to  all  the  restrictions 
of  the  Constitution ;  ( 3 )  that  the  determina- 
tion of  what  these  restrictions  are,  and  what 
particular  provisions  of  the  Constitution  are 
applicable  to  such  territories,  involves  an 
inquiry  into  the  situation  of  the  territory 
and  its  relations  to  the  United  States;  (4) 
that  the  uniformity  provided  for  in  the 
revenue  clause  of  the  Constitution  is  not 
one  of  those  restrictions  upon  Congress  in 
its  government  of  the  territory  of  Puerto 
Rico.  • 

What  is  the  character  of  these  restrictions, 
and  how  are  they  to  be  ascertained  and  de- 
termined? And  to  what  extent  is  the  Con- 
stitution in  force  and  effect  in  these  islands? 
Both  Mr.  Justice  Bjown,  in  delivering  the 
majority  opinion,  and  Mr.  Justice  White, 
in  delivering  the  concurring  opinion,  refer 
to  these  constitutional  restrictions.  In 
formulating  certain  propositions  as  his  con- 
clusions. Justice  White  uses  the  following 
language:  "Whilst,  therefore,  there  is  no 
express  or  implied  limitation  on  Congress 
in  exercising  its  power  to  create  local  gov- 
ernments for  any  and  all  of  the  territories, 
hy  which  that  body  is  restrained  from  the 
widest  latitude  of  discretion,  it  does  not 
follow  that  there  may  not  be  inherent,  al- 
though unexpressed,  principles,  which  are 
the  basis  of  all  free  government,  which  can- 
not be  with  impimity  transcended.  But  this 
does  not  sugg^  that  every  express  limita- 
tion of  the  Constitution  which  is  applicable 
has  not  force,  but  only  signifies  that,  even 
in  cases  where  there  is  no  direct  command 
of  the  Constitution  which  applies,  there  may 
nevertheless  be  restrictions  of  so  funda- 
mental a  nature  that  they  cannot  be  trans- 
gressed, although  not  expressed  in  so  many 
words  in  the  Constitution."  He  also  says: 
"Undoubtedly  there  are  general  prohibitions 
in  the  Constitution  in  favor  of  the  liberty 
and  property  of  the  citizen  which  are  not 
mere  regulations  as  to  the  form  and  manner 
in  which  a  conceded  power  may  be  exercised, 
but  which  are  an  absolute  denial  of  all 
authority,  under  any  circumstances  or  con- 


ditions, to  do  particular  acts.  In  the  nature 
of  things,  limitations  of  this  character  can- 
not be,  under  any  circumstances,  trans- 
cended, because  of  the  complete  absence  of 
power.  The  distinction  which  exists  between 
the  two  characters  of  restrictions — those 
which  regulate  a  granted  power,  and  those 
which  withdraw  all  authority  on  a  particu- 
lar subject — has,  in  effect,  been  always  con- 
ceded, even  by  those  who  most  strenuously 
insisted  on  the  erroneous  principle  that  the 
Constitution  did  not  apply  to  Congress  in 
legislating  for  the  territories,  and  was  not 
operative  in  such  districts  of  country."  Mr. 
Justice  Brown,  in  this  connection,  quotes 
the  following  language  used  by  Mr.  Justice 
Bradley  in  the  case  of  Mormon  Church  v. 
Untied  States,  136  U.  S.  1,  10  Sup.  Ct.  Rep. 
792,  34  L.  ed.  481 :  "Doubtless  Congress,  in 
legislating  for  the  territories,  would  be  sub- 
ject to  those  fundamental  limitations  in 
favor  of  personal  rights  which  are  formu- 
lated in  the  Constitution  and  its  amend- 
ments; but  those  limitations  would  exist 
rather  by  inference  and  the  general  spirit 
of  the  Constitution,  from  which  Congress 
derives  all  its  powers,  than  by  any  express 
and  direct  application  of  its  provisions." 
Again  he  says :  "There  are  certain  principles 
of  natural  justice  inherent  in  the  Anglo- 
Saxon  character,  which  need  no  expression 
in  constitutions  or  statutes  to  give  them 
effect,  or  to  secure  dependencies  against 
legislation  manifestly  hostile  to  their  reaJ 
interests." 

The  case  of  American  Ins.  Co,  ▼.  Canter^ 
1  Pet;  511,  7  L.  fed.  242,  is  a  very  interest- 
ing and  instructive  case,  which  well  illus- 
trates the  difference  in  the  application  of 
constitutional  provisions  to  territories  which 
are  a  part  of  and  within  the  United  States, 
and  to  those  acquired  from  a  foreign  power 
by  cession,  which  have  not  been  incorporated 
into  the  United  States,  nor  have  had  by  act 
of  Congress  the  Constitution  extended  to 
them.  Florida  was  ceded  by  Spain  to  the 
United  States,' as  were,  also,  the  Philippines. 
The  status  of  the  Philippines  at  the  present 
time  is  very  similar  to  that  of  Florida  at 
the  date  of  the  act  passed  by  the  legislative 
council  of  Florida,  the  constitutionality  of 
which  was  considered  in  the  case  of  Ameri- 
can Ins.  Co.  V.  Canter.  The  statement  of 
the  case  and  the  decision  are  taken  from 
the  opinion  of  Justice  Brown  in  the  case 
of  Downes  v.  Bidtoell,  and  are  as  follows: 
This  case  originated  in  the  district  court  of 
South  Carolina,  "for  the  possession  of  356 
bales  of  cotton,  which  had  been  wrecked  on 
the  coast  of  Florida,  abandoned  to  the  in- 
surance companies,  and  subsequently  brought 
to  Charleston.  Canter  claimed  the  cotton 
as  bona  fide  purchaser  at  a  marshal's  sale 
at  Key  West,  oy  virtue  of  a  decree  of  a  ter- 
ritorial court,  consisting  of  a  notary  and 
five  jurors,  proceeding  under  an  act  of  the 
governor  and  legislative  council  of  Florida. 
The  case  turned  upon  the  question  whether 
the  sale  by  that  court  was  effectual  to  devest 
the  interest  of  the  underwriters.  The  dis- 
trict judge  pronounced  the  proceedings  a 
nullity,  .and  rendered  a  decree  from  which 
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l>oth  parties  appealed  to  the  circuit  court. 
The  circuit  court  reversed  the  decree  of  the 
district  court  upon  the  ground  that  the  pro- 
■ceedings  of  tlic  court  at  Key  West  were 
legal,  RJid  transferred  the  property  to 
Canter,  the  alleged  purchaser.  The  opinion 
of  the  circuit  court  was  delivered  by  Mr. 
Justice  Johnson  of  the  supreme  courts  and 
U  published  in  full  in  a  note  in  Peter's  Re- 
ports. It  was  argued  that  the  Oonstitution 
vested  the  admiralty  jurisdiction  exclusively 
in  the  general  covemment;  that  the  legis- 
lature of  Florida  had  exercised  an  illegal 
power  in  organizing  this  court;  and  that 
Its  decrees  were  void.  On  the  other  hand,  it 
was  insisted  that  this  was  a  court  of  sepa- 
rate and  distinct  jurisdiction  from  the  courts 
of  the  United  States,  and,  as  such,  its  acts 
were  not  to  be  reviewed  in  a  foreign 
tribunal,  such  as  was  the  court  of  South 
Carolina;  'thai  the  district  of  Florida  was 
not  part  of  the  United  States,  but  only  an 
acquisition  or  dependency,  and  as  such  the 
Constitution,  per  se,  had  no  binding  effect 
in  or  over  it.'  'It  becomes,'  said  the  court, 
indispensable  to  the  solution  of  these  diffi- 
culties that  we  should  conceive  a  just  idea 
of  the  relation  in  which  Florida  stands  to 
the  United  States.  .  .  .  And  first,  it  is 
obvious  that  there  is  a  material  disthiction 
between  the  territory  now  under  considera- 
tion, and  that  which  is  acquired  from  the 
aborigines  (whether  by  purchase  or  con- 
ouest)  within  the  aclmowledged  limits  of 
the  United  States,  as  also  that  which  is  ac- 
<iuired  by  the  establishment  of  a  disputed 
line.  As  to  both  these  there  can  be  no  ques- 
tion that  the  sovereignty  of  the  state  or  ter- 
ritory within  which  it  lies  and  of  the  United 
States  immediately  attach,  producing  a  com- 
plete subjection  to  all  the  laws  and  insti- 
tutions of  the  two  governments,  looal  and 
general,  unless  modified  by  treaty.  The 
question  now  to  be  considered  relates  to 
territories  previously  subject  to  the  acknowl- 
edged jurisdiction  of  another  sovereign,  such 
as  was  Florida  to  the  Crown  of  Spain.  And 
on  this  subject  we  have  the  most  explicit 
proof  that  the  understanding  of  our  public 
functionaries  is  that  the  government  and 
laws  of  the  United  States  do  not  extend  to 
such  territory  by  the  mere  act  of  cession. 
For  in  the  act  of  Congress  of  March  30, 
1822,  chap.  13  (3  Stat,  at  L.  657),  §  9,  we 
have  an  enumeration  of  the  acts  of  Congress 
which  are  to  be  held  in  force  in  the  terri- 
tory; and  in  the  10th  section  (3  Stat,  at  L. 
658)  an  enumeration,  in  the  nature  of  a 
Bill  of  Rights,  of  privileges  and  immunities 
which  could  not  be  denied  to  the  inhabitants 
of  the  territory  if  they  came  under  the  Con- 
stitution by  the  mere  act  of  cession.  .  .  . 
These  states,  this  territory,  and  future 
states  to  be  admitted  into  the  Union,  are 
the  sole  objects  of  the  Constitution.  There 
is  no  express  provision,  whatever,  made  in 
the  Constitution  for  the  acquisition  or  gov- 
•emment  of  territories  beyond  those  limits.' 
He  further  held  that  the  right  of  acquiring 
territory  was  altogether  incidental  to  the 
treaty-making  power ;  that  their  government 
was  left  to  Congress;  that  the  territory  of 
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Florida  did  'not  stand  in  the  relation  of  a 
state  to  the  United  Stetes;'  that  the  acts 
establishing  a  territorial  government  were 
the  Constituti(Hi  of  Florida;  that  while, 
under  these  acts,  the  territorial  legislature 
could  enact  nothing  inconsistent  with  what 
Congress  had  made  inherent  and  permanent 
in  Sie  territorial  government,  it  had  not 
done  so  -in  organizing  the  court  at  Key 
West."  Justice  Brown  further  cites  from 
the  opinion  of  Chief  Justice  Marshall  in 
this  case,  in  which  the  latter  held  "that  the 
judidial  clause  of  the  Constitution,  above 
quoted,  did  not  apply  te  Florida;  that  the 
judges  of  the  superior  oourU  of  Florida  held 
their  office  for  four  years ;  that  'these  courts 
are  not  constitutional  courts,  in  which  the 
judicial  power  conferred  by  the  Constitu- 
tion on  the  g^eral  government  can  be  de- 
posited;' thflS  'they  are  legislative  courts, 
created  in  virtue  of  the  general  right  of  sov- 
ereignty which  existe  in  the  government,'  or 
in  virtue  of  the  territorial  clause  of  the  Con- 
stitution; that  the  jurisdiction  with  which 
they  are  invested  is  not  a  part  of  the  judi- 
cial power  of  the  Constitution,  but  is  con- 
ferred by  Congress,  in  the  exercise  of  those 
general  powers  which  that  body  possesses 
over  the  territories  of  the  United  Stetes; 
and  that,  in  legislating  for  them.  Congress 
exercises  the  combined  powers  of  t^e  general 
and  of  a  stete  government.  The  act  of  the 
territorial  legislature  creating  the  court  in 
question  was  held  not  to  be  'inconsistent 
with  the  laws  and  Constitution  of  the  United 
States,'  and  the  decree  of  the  circuit  court 
was  affirmed."  Remarking  upon  this  case. 
Justice  Brown  says:  "As  the  only  judicial 
power  vested  in  Congress  is  to  create  courte 
whose  judges  shall  hold  their  offices  during 
good  behavior,  it  necessarily  follows  that,  if 
Congress  authorizefi  the'  creation  of  courte 
and  the  appointment  of  judges  for  a  limited 
time,  it  must  act  independently  of  the  Con- 
stitution, and  upon  territory  which  is  not 
part  of  the  United  Stetes,  within  the  mean- 
ing of  the  Constitution." 

The  act  of  Congress  of  July  1,  1902,  chap. 
1369  (32  Stet.  at  L.  691),  entitled  "An  Act 
Temporarily  to  Provide  for  tl\e  Administra- 
tion of  the  Affairs  of  Civil  Government  of 
the  Philippine  Islands,  and  for  Other  Pur- 
poses," in  I  5,  extends  to  the  Philippine 
islands  nearly  all  of  the  provisions  of  the 
Constitution  known  as  the  "Bill  of  Rights.** 
But  there  was  expected  from  it  the  provi- 
sions of  the  Constitution  relating  to  jury 
trials,  contained  in  §  2,  art.  3,  and  in  the 
6th  Amendment.  It  becomes  necessary  for 
us  to  determine  whether  these  provisions  of 
the  Constitution  of  the  United  Stetes  relat- 
ing to  trials  by  jury  are  in  force  in  the  Phil- 
ippine islands. 

It  is  difficult  to  determine  from  the  gen- 
eral stetemente  conteined  in  these  decisions 
what  are  "those  fundamental  limitetions  In 
favor  of  personal  righte  which  are  formu- 
lated in  the  Constitution  and  ite  amend- 
mente,  and  which  exist  by  inference."  It 
seems  fairly  deducible  from  all  that  has  been 
said  upon  this  subject  that  such  provisions 
are  negative  in  character,  rather  than  of  a 
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^rect>  poftitive,  or  affinnative  nature,  deny- 
ing to  Congress  the  power  to  pass  laws  in 
contravention  of  such  principles  of  the  Con- 
stitution. If  this  is  tneir  nature,  and  this 
be  the  true  distinction,  it  cannot  be  said 
that  Cither  Congress  or  the  Philippine  Com- 
mission have  passed  any  laws  which  would 
come  within  the  inhibiticxi  of  the  Constitu- 
tion, or  which  tend  to  impair  the  right  to 
trial  by  jury  in  these  islands.  All  that  can 
be  said  is  that,  in  extending  the  various  pro- 
visions of  the  Bill  of  Rights  here,  Congress 
has  failed  to  extend  those  provisions  guar- 
antying the  right  to  trial  by  jury. 

We  will  now  turn  to  the  consideration  of 
the  question  as  to  whether  a  violation  of  the 
right  to  a  jury  trial  falls  within  the  inhibi- 
tioH  arising  from  the  existence  of  those 
fundamental  limitations  in  favor  of  personal 
ri^ts  mentioned  in  the  decisions. 

There  are  a  number  of  cases  cited  in 
Downet  v.  Bidtoellf  establishing  the  right  to 
trial  by  jury  in  territories  of  the  United 
States;  but  these  decisions  have  all  arisen 
in  cases  relating  to  territories  which  were 
a  part  of  the  United  States,  and  had  been 
incorporated,  as  a  part  thereof,  and  to  which 
Congress  had  expressly  extended  the  Con- 
stitution. In  Webster  v.  Reid,  11  How. 
437,  13  L.  ed.  761,  it  was  held  that  the  law 
of  the  territory  of  Iowa  which  prohibited 
the  trial  by  jury  of  certain  actions  at  law, 
founded  on  contract,  to  recover  payment  for 
services,  was  void;  but,  as  it  is  said,  this 
case  is  of  little  value  as  bearing  upon  the 
question  of  the  extension  of  the  Constitu- 
tion to  that  territory,  inasmuch  as  the  or- 
ganic law  of  the  territory  of  Iowa  enacted 
by  Congress,  by  its  express  provision,  ex- 
tended to  Iowa  the  laws  of  the  United 
States,  including  the  ordinance  of  1787, 
which  provided  expressly  for  jury  trials,  so 
far  as  they  were  applicable,  and  the  case 
was  put  upon  this  ground.  In  Callan  v. 
WiUon,  127  U.  8.  640,  8  Sup.  Ct.  Rep.  1301, 
32  L.  ed.  223,  the  defendant  had  been  con- 
victed, without  jury  trial,  in  the  District  of 
Columbia;  but  the  District  of  Columbia  was 
not  onlv  within  and  a  part  of  the  United 
States,  but  had  formed  a  part  of  the  original 
states  of  Virginia  and  Maryland.  In  the 
case  of  Springville  v.  ThomcLa,  166  U.  S. 
707,  17  Sup.  Ct  Rep.  717,  41  L.  ed.  1172, 
it  was  held  that  a  verdict  returned  by  less 
than  the  whole  number  of  jurors  was  in- 
valid, because  in  contravention  of  the  7th 
Amendment  to  the  Constituti<Mi,  and  the  act 
of  Congress  of  April  7,  1874,  chap.  80  (18 
Stat,  at  L.  27),  which  provide  that  no  party 
shall  be  deprived  of  tne  ri^t  of  trial  by 
jury  in  cases  cognizable  at  common  .law. 
This  is,  as  stated  by  Mr.  Justice  Brown, 
"obviously  true  with  respect  to  Utah,  since 
the  organic  act  of  that  territory  had  ex- 
pressly extended  to  it  the  Constitution  and 
laws  of  the  United  States."  The  other  de- 
cisions cited  by  counsel  for  the  appellants 
can  all  be  traced  to  the  same  principle;  that 
is,  that,  where  Congress  has  extended  the 
laws  and  the  Cbnstitution  to  the  territories, 
then  Congress  would  be  inhibited  by  the 
CoastitutMn  from  enacting  a  law  depriving 


persons  living  in  such  territories  from  the 
right  to  trial  by  jury. 

The  only  case  which  we  have  been  able  to 
discover,  arising  imder  an  act  of  Congress, 
which  deprived  a  party  of  the  right  to  a  trial 
by  jury  at  a  place  where  the  Constitution 
had. not  been  extended  by  express  provision, 
is  the  case  of  Rosa  v.  Molntyre,  140  U.  S. 
463,  11  Sup.  Ct.  Rep.  897,  36  L.  ed.  581. 
This  was  a  case  in  which  the  American  Con- 
sular Tribimal  in  Japan,  created  by  act  of 
Congress  under  treaty  with  the  government 
of  Japan,  and  vested  with  jurisdiction,  to  be 
exercised  and  enforced  in  accordance  with 
the  laws  of  the  United  States,  to  try  Ameri- 
cans, had,  in  the  exercise  of  this  jurisdic- 
tion, convicted  the  defendant  of  the  crime 
of  murder,  and  he  was  sentenced  by  that 
court  to  the  penalty  of  death.  It  was  held 
that  "the  guaranties  it  [the  Constitution] 
affords  against  accusation  of  capital  or  in- 
famous crimes,  except  by  indictment  or  pre- 
sentment by  a  grand  jury,  and  for  an  impar- 
tial trial  by  a  jury  when  thus  accused,  apply 
only  to  citizens  and  others  within  the  United 
States,  or  who  are  brought  there  for  trial 
for  alleged  offenses  committed  elsewhere, 
and  not  to  residents  and  temporary  sojourn- 
ers abroad."  It  seems  from  this  decision 
that  the  power  of  Congress  to  enact  a  laAr 
which  would  deprive  a  person  of  the  right 
to  a  trial  by  jury  is  expressly  recogni^d, 
and  that  such  legislation  does  not  come 
within  the  fundamental  limitati<nis  in  favor 
of  personal  rights,  for  this  act  of  Congress 
which  operated  upon  citizens  of  the  United 
States  abroad  is  reco|;nized  as  a  valid  act  of 
Congress.  The  act  is  saved  from  the  con- 
stitutional inhibition  by  reason  that  in  such 
country  the  Constitution  of  the  United 
States  does  not  extend,  and  is  not  in  force 
there;  but  the  decision  in  this  case  never- 
theless establishes  the  doctrine  that  there 
is  not  .upon  Congress  an  absolute  and  total 
inhibition,  under  any  and  all  circumstances, 
to  enact  a  law  in  which  a  person  is  deprived 
of  the  right  to  a  trial  by  jury. 

It  may  be  further  <^served  that,  if  it 
should  be  held  that  the  constitutional  pro- 
vision guarantying  the  right  to  trial  by  jury 
has  be^  introduced  here  by  the  simple  act 
of  cession,  there  is  no  law  in  existence  to 
give  such  provision  effect.  Trial  by  jury 
was  unknown  to  the  law  in  force  in  Uiese 
islands  prior  to  the  date  of  cession,  nor  has 
the  Philippine  Commission  passed  any  law 
which  would  give  it  effect.  Such  provisions 
of  a  Constitution  as  those  relating  to  trial 
by  jury  can  hardly  be  regarded  as  self-exe- 
cuting. It  is  necessary  that  there  should 
be  some  legislation  carrying  them  into  effect, 
such  as  laws  prescribing  the  qualifications 
of  persons  for  jury  duty,  for  the  organiza- 
tion of  juries,  and  provisions  of  a  like  char- 
acter. Suppose  the  Constitution  has  been 
extended  here  by  force  of  the  cession  of  ter- 
ritory, and  that  it  should  be  held  that  there 
could  be  no  legal  conviction  for  crime  in 
the  Philippines,  on  account  of  the  absence 
of  the  law  prescribing  the  qualification  of 
I  jurors  or  for  the  organization  of  juries,  and 
Congress,  in  the  exercise  of  its  sound  judg- 
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ment,  after  a  careful  ezamioation  of  the 
conditions  prevailing  in  such  territory,  and 
in  the  exercise  of  its  iindoubted  right  to 
govern  the  territory,  should  reach  the  con< 
elusion  that  an  efficient  territorial  govern- 
ment could  not  be  conducted,  in  which  con- 
victions for  crime  are  dependent  upon  the 
verdict  of  juries,  by  reason  of  the  hostility 
of  the  inhabitants  of  such  coimtry  to  the 
constituted  authorities,  or  the  lack  of  the 
qualification  of  the  people  of  the  country, 
or  an  extensive  portion  of  it,  to  perform 
iuiy  service,  and  should  refuse  to  enact  any 
law  for  jury  trials;  the  criminal  laws  in 
such  event  must  remain  imenforced,  and  a 
state  of  anarchy  would  be  the  result.  In 
such  case  the  question  assumes  very  much 
the  nature  of  a  political  question,  and  the 
judicial  department  might  well  hesitate  to 
interfere  indirectly  with  Congress  in  the 
exercise  of  its  jud^irment,  and  in  the  exercise 
of  its  broad  discretion  in  the  government  of 
a  territory  so  situated. 

It  is  contended,  also,  by  counsel  for  the 
defendants,  that  Congress  could  not  lawfully 
authorize  the  Philippine  Commission  to 
enact  the  libel  law  passed  by  it  on  October 
24,  1901,  and  under  which  the  defendants 
have  been  convicted.  The  objection  to  the 
law  is  based  upon  the  theory  of  the  divi- 
sion of  the  Federal  government  into  three 
branches,  executive,  legislative,  and  judicial, 
and  that  the  powers  of  legislation  vested  in 
Congress  to  make  laws  cannot  be  delegated 
by  that  department  to  the  jud^ent,  wis- 
dom, or  patriotism  of  any  other  body  or 
authority.  While  the  authorities  cite!l  in 
support  of  the  general  proposition  maintain 
the  doctrine,  there  are  well-known  excep- 
tions to  the  general  rule,  not  referred  to  in 
these  decisions,  for  the  reason  that  the  de- 
cision of  the  case  did  not  require  their  con- 
sideration. A  well-known  exception  is  that 
of  municipal  corporations,  upon  which  the 
powers  of  legislation  are  commonly  bestowed. 
The  case  in  question  forms  an  exception  to 
this  general  rule,  equally  well  established. 
Congress,  in  the  exercise  of  its  power  to 
make  rules  and  regulations  for  the  govern- 
ment of  the  territoriv>9,  has  often  delegated 
the  power  of  legislation  to  the  territorial 
governments,  iflie  case  of  American  Ins. 
Co.  V.  Canter,  1  Pet.  611,  7  L.  ed.  242,  before 
cited,  originated  under  an  act  of  the  gov- 
ernor and  legislative  council  of  Florida  or- 
ganizing a  court,  and  vesting  in  it  admiralty 
jurisdiction,  and  in  which  the  jurisdiction 
of  the  court  was  sustained  by  the  Supreme 
Court  of  the  United  States.  Speaking  of 
the  power  of  Congress  in  creating  territorial 
governments,  it  is  said  in  the  case  of  DeLima 
V.  Bidvoelh  182  U.  S.  1,  21  Sup.  Ct.  Rep.  743, 
45  L.  ed.  1041,  that  "the  power  to  establish 
territorial  government  has  been  too  long  ex- 
ercised by  Congress  and  acquiesced  in  by  the 
Supreme  Court  to  be  deemed  an  unsettled 
question." 

We  reach  the  conclusion  in  this  case: 
(1)  That  while  the  Philippine  islands 
constitute  territory  which  has  been  acquired 
by,  and  belongs  to,  the  United  States,  there 
is  a  difTereuce  between  such  territory  and 
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the  territories  which  are  a  part  of  the 
United  States,  with  reference  to  the  Consti- 
tution of  the  United  States. 

(2)  That  the  ConstitutiofL  was  not  ex- 
tended here  by  the  terms  of  the  treaty  of 
Paris,  under  which  the  Philippine  islands 
were  acquired  from  Spain.  By  the  treaty 
the  status  of  the  ceded  territory  waa  to  be 
determined  by  Congress. 

(3)  That  the  mere  aot  of  cession  of  the 
Philippines  to  the  United  States  did  not 
extend  the  Constitution  here,  except  such 
parts  as  fall  within  the  general  principles 
of  fundamental  limitations  in  favor  of  per- 
sonal righto  formulated  in  the  Constitution 
and  ite  amendments,  and  which  exist  rather 
by  inference  and  the  general  spirit  of  the 
Constitution,  and  except  those  express  pro- 
visions of  the  Constituti<m  which  prohibit 
Congress  from  passing  laws  in  their  contra- 
vention under  any  circumstances;  that  the 

fKTovisions  conteined  in  the  Constitution  re- 
sting to  jury  trials  do  not  fall  within  either 
of  these  exceptions,  and  consequently  the 
right  to  trial  by  jury  has  not  been  extended 
here  by  the  mere  act  of  the  cession  of  the 
territory. 

(4)  That  Congress  has  passed  no  law  ex- 
tending here  the  provision  of  the  Constitu- 
tion relating  to  jury  trials,  nor  were  any 
laws  in  existence  in  the  Philippine  islands 
at  the  date  of  their  cession  for  trials  by 
jury,  and  consequently  there  is  no  law  in 
the  Philippine  islands  entitling  the  defend- 
ants in  this,  case  to  such  trial;  that  the 
court  of  first  instance  committed  no  error  in 
overmlittg  their  apfilication  for  a  trial  by 
jury. 

Vie  also  reach  the  conclusion  that  the 
Philippine  Commission  is  a  body  expressly 
recognized  and  sanctioned  by  act  of  Con- 
gress, having  the  power  to  pads  laws,  and 
has  the  power  to  pass  the  libel  law  under 
which  the  defendante  were  convicted. 

We  will  now  pass  to  the  third  assignment 
of  error,  which  is  that  the  headlines  or  cap- 
tion of  the  article  charged  to  be  libelous 
were  legitimate  deductions  from  a  previous 
report  of  a  public  judicial  proceeding,  and 
were  insufficient  to  constitute  the  offense  of 
libel.  The  testimony  shows  that  the  defend- 
ant Fred.  L.  Dorr  was  the  proprietor,  and 
that  the  defendant  Edward  F.  O'Brien  was 
the  editor,  of  the  Manila  Freedom ;  that  the 
article  upon  which  the  complaint  is  founded 
was  published  in  ite  issue  of  that  paper  on 
the  16th  of  April,  1902;  that  the  privileged 
stetemente  or  report  of  the  judicial  proceed- 
ings, the  headlines  of  which  are  the  oasis  of 
the  prosecution,  arose  on  the  trial  of  the 
case  of  The  United  States  v.  Valdeg,  in  the 
court  of  first  instence  in  the  city  of  Manila, 
in  which  case  Valdez  was  charged  with  the 
offense  of  libel,  the  complaining  witness  in 
that  case  being  Seiior  Legarda,  who  was  also 
the  complaining  witness  in  this  case;  that 
counsel  for  the  defendant,  Valdez,  prepared 
a  written  statement  of  certain  facte,  and 
offered  to  prove  the  truth  of  these  stete- 
mente if  permitted  by  the  court.  A  copy  of 
this  stetement  was  made  by  the  reporter  of 
the  Manila   Freedom, —  one  Vogel, —  which 
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fiaving  been  presented  to  the  defendant 
O'Brien,  the  editor,  he  prepared  the  head- 
lines or  caption  set  forth  in  the  complaint. 

The  attorney  for  the  defendants,  under 
Ills  assignment  of  errors,  makes  the  propo- 
-sition  that  the  headlines  or  caption  was  a 
legitimate  deduction  from  the  privileged  re- 
port of  the  judicial  proceedings,  and,  as 
-such,  was  itself  a  privileged  publication. 
TThis  proposition  is  succinctly  made,  and  is 
•easily  understood.  No  material  facts  are 
in  dispute.  Our  law  of  libel  is  contained 
in  the  few  sections  in  which  the  law  upon 
"tills  subject  is  ccyicisely  and  clearly  stated, 
4Lnd  renders  it  unnecessary  to  refer  to  text- 
books or  decisions  of  the  courts  of  other 
Jurisdictions.  Thus  the  labors  of  the  court 
nave  been  simplified  in  the  determination  of 
"tiie  case. 

Section  1  of  act  No.  277,  Philippine  CJom- 
mission,  gives  the  following  definition  of 
libel:  "A  libel  is  a  malicious  defamation, 
•expressed  either  in  writing,  printing,  or  by 
«igns  or  pictures,  or  the  like,  or  public  the- 
atrical exhibitions,  tending  to  blacken  the 
memory  of  one  who  is  dead,  or  to  impeach 
the  honesty,  virtue,  or  reputation,  or  publish 
^he  alleged  or  natural  defects,  of  one  who  is 
alive,  and  thereby  expose  him  to  public 
"hatred,  contempt,  or  ridicule."  Did  the 
Tnatter  contained  in  these  headlines  or  cap- 
-tion  have  a  tendency  to  impeach  the  honesty, 
-virtue,  and  reputation  of  tne  injured  party? 
We  need  not  stop  to  discuss  this  question. 
Was  it  a  malicious  defamation?  This  ap- 
pears equally  plain,  for  §  3  is  as  follows: 
'''An  injurious  publication  is  presimied  to 
liave  been  malicious  if  no  justifiable  motive 
for  making  it  is  shown."  No  attempt  has 
l>een  made  by  the  defendants  to  show  a  jus- 
-tifiable  motive,  and  the  established  presump- 
tion of  law  that  the  publication  was  mali- 
-cious  must  prevail.  Nor  has  there  been  any 
attempt  made  to  show  the  truth  of  the  mat- 
ter contained  in  the  headlines. 

But  it  is  attempted  to  bring  the  headlines 
-or  caption  within  the  exception  of  privileged 
matter.  Section  7  of  the  act  defines  this 
character  of  privileged  matter  as  follows: 
"No  reporter,  editor,  or  proprietor  of  any 
newspaper  is  liable  to  any  prosecution  for  a 
fair  and  true  report  of  any  judicial,  legis- 
lative, or  other  public  official  proceedings,  or 
-of  any  statement,  speech,  argument,  or  de- 
bate in  the  course  of  the  same,  except  upon 
proof  of  malice  in  making  such  report, 
which  shall  not  be  implied  from  the  mere 
fact  of  publication."  Section  8  reads  as  fol- 
lows: "Libelous  remarks  or  comments  con- 
nected with  matter  privileged  by  the  last 
section,  receive  no  privilege  by  reason  of 
being  so  connected."  It  has  been  seen  that 
the  matter  is  libelous;  that  it  was  a  mali- 
cious publication,  as  defined  by  law.  The 
only  question  that  remains  to  be  considered 
is.  Were  these  headlines  or  caption  "re- 
marks" or  "comments"  on  the .  privileged 
matter?  The  word  "comment"  is  defined 
by  Webster  as  a  "remark,  observation,  or 
-criticism;  gossip,  discourse,  talk;  a  note  or 
-observation  intended  to  explain,  illustrate, 
•or  criticise  the  meaning  of  a  writing,  book. 


etc.  Explanation;  annotation;  exposition." 
The  word  "rem^k"  is  defined  by  him  at 
"an  expression,  in  speech  or  writing,  of 
something  remarked  or  noticed.  The  men- 
tion of  that  which  is  worthy  of  attention  or 
notice.  A  casual  observation,  comment,  or 
statement."  The  headlines  or  caption  come 
within  the  definition  of  "remarks"  as  given 
by  Webster,  in  that  they  are  "the  mention 
of  that  which  is  worthy  of  attention  or 
notice;"  and  they  also  fall  within  the  defi- 
nition of  the  word  "comments,"  defined  as 
"a  note  or  observation  intended  to  explain." 
The  defendants'  counsel  denominates  the 
character  of  the  headlines  or  caption  as  a 
"legitimate  deduction  from  the  privileged 
report."  The  word  deduction  is  defined  by 
Wdbster  as  "that  which  is  deduced  or  drawn 
from  premises  by  a  process  of  reason;  infer- 
ence; acquisition."  It  seems  from  these 
definitions  that  the  word  "deduction"  con- 
veys about  the  same  meaning  as  the  words 
"comment"  and  "remark."  At  least,  it 
would  be  as  objectionable  to  make  injurious 
deductions  as  to  make  injurious  comments 
or  remarks.  To  say  that  the  headlines  or 
caption  is  not  a  remark  or  comment,  but  an 
"epitome"  or  "index"  of  what  is  contained 
in  the  privileged  article,  is  simply  a  play 
upon  words,  and  it  is  useless  to  follow  this 
line  of  argument  further.  The  intention  of 
the  statute,  as  shown  in  articles  7  and  8,  is 
that  the  privileged  matter  should  be  a  fair 
and  true  report,  and  must  stand  alone  as 
such.  If  headlines  or  captions  are  used, 
the  matter  contained  in  them  must  not  be 
remarks  or  comments  of  a  libelous  nature. 
If  by  any  process  additional  significance  is 
added,  either  by  display  letters  or  by  the 
arrangement  of  catch  words,  under  whatever 
name  they  may  be  designated,  it  comes 
within  the  denunciation  of  the  statute. 
That  the  headlines  were  not  a  i)art  of  the 
report  prepared  by  Vogel,  the  reporter  who 
was  present  in  the  court,  and  who  made  a 
copy  of  the  report,  is  shown  in  the  testi- 
mony. The  defendant  O'Brien,  who,  so  fax 
as  the  testimony  shows,  knew  nothing  about 
the  matters  contained  in  the  report,  except 
that  acquired  by  the  reading  of  it  after  it 
was  delivered  to  him,  made  the  headlines  or 
caption.  It  is  said  that  it  is  the  common 
practice  in  the  United  States  to  make  such 
headlines  in  display  letters,  to  render  the 
necessary  assistance  to  the  reader  in  deter- 
mining whether  he  cares  to  read  the  article. 
It  is  immaterial  what  the  real  intention  of 
those  who  write  ^uch  headlines  may  be.  If 
such  caption  and  headlines  are  libelous,  the 
writer  must  bear  the  consequences.  The  law 
declares  the  motive  of  the  writer,  in  the 
absence  of  proof  of  justifiable  motive  and 
the  truth  of  the  matter,  to  be  malicious. 
The  decision's  of  some  of  the  courts  of  the 
United  States  have  held  that  an  index  of 
words  contained  in  the  privileged  matter, 
when  fairly  and  truly  made,  will  partake  of 
the  nature  of  the  article  indexed;  but,  as 
we  have  shown,  our  law  does  not  permit  this. 
Nor  is  it  possible  to  reach  the  conclusion 
that  the  words  contained  in  the  headlines 
are  a  fair  index.     No  idea  can  be  gathered 
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from  these  headlines  of  the  real  nature  of 
what  is  contained  in  the  puhlished  article. 
The  pririleged  report  was  a  written  state- 
ment prepared  by  the  attorney  in  the  Valdes 
Case,  in  which  an  offer  was  made  to  prove 
the  truth  of  certain  statements  regarded  aa 
material  in  the  defense  of  the  casei,  and 
which  was  hy  the  court  excluded.  Thia  was 
the  general  nature  of  the  matter  contained 
in  the  report.  Can.  anyone,  by  reading  the 
headlines  or  caption,  form  any  conception 
as  to  the  real  nature  of  the  document  to 
which  the  headlines  have  been  prefixed?  It 
ia  also  said  that  the  headlines  in  this  case 
are  not  worse  than  the  matter  contained  in 
the  report.  This  may  be  admitted  as  true, 
but,  in  the  eyes  of  the  law,  there  is  a  dis- 
tinction. The  injurious  matter  contained 
in  the  report  is  regarded  by  the  law  as  pro- 
tected by  a  privilege  which  should  be  ex- 
tended to  the  report  of  judicial  proceedings, 
but  here  the  privilege  ends.  It  is  unneces- 
saiT*  to  inquire  why  this  distinction  should 
be  made.  It  is  sufficient  that  the  law  so 
makes  it.  It  is  stated  that  there  is  not  a 
word  contained  in  the  headlines  or  caption 
which  is  not  found  in  the  privileged  report. 
We  have  attempted  to  show  that  this  is  im- 
material. But  this  statement  is  in  fact 
incorrect.  The  sentences:  ''Sensational 
Allegations  against  Commissioner  Legarda. 
Made  of  Record  and  Read  in  English.  Span- 
ish Reading  Waived.  Wife  would  have 
Killed  Him.  Legarde  Pale  and  Nervous," — 
are  not  found  in  the  report.  Nor  can  the 
sentence,  "Legarda  Pale  and  Nervous,"  evoi 
be  deduced  from  anything  contained  in  the 
report,  nor  does  it  appear  from  the  testi- 
mony to  have  been  in  fact  true.  When  the 
statement  in  writing  was  offered  and  read 
before  the  court,  according  to  the  testimony 
in  the  case,  Sefior  Legarda  was  not  at  that 
time  present  in  court. 

We  will  notice  briefly  the  character  of  the 
caiption  and  headlines,  the  effect  of  which 
can  well  be  imagined.  The  copy  of  the 
■Manila  Freedom  containing  the  article  is 
attached  to  the  record.  An  examination  of 
it  shows  that  the  words  "Traitor,  Seducer, 
and  Perjurer"  were  printed  in  large  diaplay 
letters,  and  were  of  a  size  sufficient,  in  the 
use  of  these  words,  to  cover  a  space  equal 
to  that  of  three  columns  across  the  paper. 
They  were  placed  at  the  top  of  the  first  page 
of  the  paper.  The  other  words  were  in 
smaller  type,  but  much  larger  than  the  ordi- 
nary type.  It  is  hard  to  conceive  language 
stronger  than  that  contained  in  the  three 
words,  'Traitor,  Seducer,  and  Perjurer." 
No  more  effectual  means  could  be  adopted 
to  destroy  the  good  name  and  fame  of  a  per- 
son. More  significant  words  cannot  be 
foimd  in  the  English  language  to  impeach 
the  honesty,  reputation,  and  virtue.  By 
skilful  selection,  the  atinff  of  the  entire  doc- 
ument has  been  placed  in  the  caption  and 
headlines,  in  such  a  manner  that,  in  a  lit- 
eral sense,  "he  who  runs  may  read." 

We  conclude  that  the  publication  of  the 
caption  and  headlines  in  the  Manila  Free- 
dom, upon  which  the  information  is  based, 
constituted  the  offense  of  libel;  that  the 
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judgment  ia  sustained  by  the  evidence;  that 
the  defendants,  Fred.  L.  Dorr  and  Edward 
F.  O'Brien,  are  guilty  of  the  offense  charged 
in  the  information;  that  no  error  was  com- 
mitted in  the  trial  of  the  case  prejudicial 
to  the  rights  of  the  d^endants;  and  that 
the  judgment  of  the  court  of  first  instance 
should  he  affirmed,  with  costs  against  the 
defendants. 
It  is  so  ordered  and  adjudged. 

ArellAAo,    Torres,    and    ICapa,     JJ^ 

concur. 

Willardy  J.,  dissenting:  The  case  pre- 
sents two  questions:  (1)  Were  the  head- 
lines privileged?  ■  And  (2)  if  they  were,  wa» 
thesre  express  malice  in  publishing  them? 

1.  The  important  part  of  the  article  in 
question,  and  the  only  part  which  con.tained 
any  lib^ous  matter,  was  the  offer  to  prove 
contained  in  it.  This  offer  was  actually 
made  a  part  of  the  record  of  the  case  on 
trial  in  the  court  of  first  instance.  Under 
article  7  of  the  libel  law,  the  defendants  had 
the  right  to  publish  it,  if  they  did  so  with- 
out malice.  The  ^vemment  recognized  thia 
right  when  it  limited  the  charge  in  the  com- 
plaint to  the  headlines  of  the  article,  and 
it  is  not,  and  cannot  be,  claimed  that  the 
defendants  are  guilty  of  libel  for  publishing 
the  article  itself.  Nothing  could  be  worse 
or  more  libelous  than  the  statements  con- 
tained in  this  offer.  I  do  not  wish  to  give 
them  currency  by  copying  them  here,  but  it 
is  necessary  to  say  that  it  was  distinctly 
charged  in  this  offer,  in  so  many  words,  that 
the  complaining  witness  in  the  case  seduced 
a  girl  living  in  his  house.  It  was  also  dis- 
tinctly charged  therein  that  he  had  added 
to  his  other  crimes  those  of  treason  and  per^ 
jury.  For  the  publication  of  these  most 
grave  and  unfounded  charges,  the  defend- 
ants are  not  prosecuted.  They  are,  how- 
ever, prosecuted  for  placing  over  the  article 
certain  headlines.  That  headlines  to  a  priv- 
ileged article  may  be  used  cannot  be  doubted. 
The  public  must  be  able  to  get  some  idea  of 
what  a  newspaper  article  contains,  without 
reading  it  entirely  through.  And  it  is  not 
claimed  that  the  defendants  had  not  a  right 
to  put  a  proper  heading  to  this  report.  The 
question  is.  Was  the  one  actually  used 
proper?  If  the  heading  is  a  fair  index,  and 
nothing  morei,  of  the  article,  it  is  as  much 
privileged  as  the  article  itself.  If  it  ex- 
presses the  opinion  of  the  editor  on  the 
statements  in  the  article,  it  is  not  privileged 
as  to  such  expressions.  Such  expressions 
of  opinion  are  called,  in  our  law,  "commenta 
and  remarks."  The  rule  is  well  illustrated 
in  this  case.  The  words,  "Spanish  Reading 
Waived,"  are  a  mere  statement  of  what  the 
article  contains.  They  express  no  opinion  of 
the  editor  upon  any  part  of  it.  On  the  con- 
trary, the  word  "Sensational,"  in  connect ioi» 
with  the  -word  "Allegations,"  is  a  comment 
or  remark,  and  is  not  privileged.  It  saya 
that,  in  the  opinion  of  the  editor,  the  allega- 
tions made  in  the  offer  are  sensational.  It 
is  not  an  index  of  any  statement  of  fact 
made  in  the  article,  but  is  an  expression  off 


Appendix,  I. 


opinion  upon  such  facts.  The  headline  "Le- 
garda  PaJe  and  Nervous"  can  perhaps  be 
otmsidered  as  an  expression  of  opinion,  al- 
though in  this  respect  there  is  a  statement 
of  fact  to  this  effect.  But  this  is  unimpor- 
tant, for  these  words,  even  if  not  privileged, 
are  not  libelous.  Neither  is  the  word  "Sen- 
sational" libelous.  It  is  claimed  that  the 
words  "Traitor,  Seducer,  and  Perjurer,"  are 
not  an  index  of  the  article,  but  are  an  ex- 
pression of  the  opinion  of  the  editor  that  the 
complaining  witness  was  a  traitor,  seducer, 
and  perjurer.  In  order  to  determine  this 
question,  it  is  necessary  to  consider  the 
whole  of  the  headline,  and  to  consider  it 
with  reference  to  the  article  itself.  The 
mechanical  necessities  of  newspaper  com- 
position generally  forbid  the  employment  of 
complete  grammatical  sentences  in  headlines. 
They  must  of  necessity  be  elliptical.  The 
reader  does  not  expect  to  find  the  whole 
thought  contained  in  the  first  two  or  three 
isolated  words.  It  is  necessary  to  loOk  at 
the  whole  of  the  headlines  to  ascertain  this. 
The  case  at  bar  illustrates  this  proposition. 
The  first  line,  consistim?  of  these  three 
words,  of  itself  means  nothing.  The  words 
are  not  spoken  of  any  person.  In  order  to 
find  out  to  whom  they  i^fer,  it  is  necessary 
to  go  to  the  line  below,  in  which,  while  it  is 
learned  that  they  refer  to  Sefior  Legarda,  it 
is  also  seen  at  the  same  time  that  th^  were 
allegations  made  against  him.  The  neces- 
sity of  reading  the  whole  of  the  headlines  in 
order  to  get  the  meaning  of  the  isolated 
words  is  illustrated  by  the  other  half  of  this 
BAme  page.  On  the  first  line  are  the  words 
"Situation  in  Hongkong."  On  the  next  line 
are  the  words  ''Health  Authorities,"  etc. 
The  first  line  does  not  show  what  feature  ot 
the  situation  in  Hongkong  is  treated  of  in 
the  article.  The  second  hne  does  not  show 
where  the  health  authorities  are  taking  ac- 
tion. It  is  only  by  reading  them  together 
that  one  learns  what  the  article  is  about. 
Fairly  construed,  the  headlines  say  that 
sensational  allegations  of  being  a  traitor, 
seducer,  and  perjurer  have  been  made 
against  Commissioner  Legarda.  A  person 
knowing  nothing  about  the  case  or  the  par- 
ties to  it,  reading  the  whole  of  the  headlines, 
could  get  no  other  idea  from  it.  Omitting 
the  word  "Sensational,"  which  has  already 
been  considered,  this  statement  is  a  fair 
index  of  the  offer  to  prove,  which,  as  has 
been  said  before,  was  the  principal  part  of 
the  article,  and  the  only  libelous  part.  That 
these  crimes  were  plainly  and  distinctly, 
and  in  these  very  words,  alleged  against 
him,  is  shown  by  a  reading  of  the  offer  to 
prove.  It  is  difficult  to  see  how  anyone 
could  make  a  fair  index  of  that  offer  with- 
out using  those  words.  That  was  all  there 
was  of  it.  The  result  upon  this  branch  of 
the  case  is  that  the  headlines  are  nothing 
more  tiian  a  fair  index  of  the  article^  and 


are  therefore  privileged,  with  exception  ot 
the  words,  "Sensational"  and  "Legarda  Pale- 
and  Nervous,"  which  are  not  libelous. 

2.  What  has  been  said  already  leaves  out 
of  consideration  the  question  of  malice.    By 
the  express  terms  of  artide  7,  if  the  de- 
fendants published  this  judicial  record  with 
express  pialice,  they  are  guilty.      The  gov- 
ernment   claims    that    there    was    express- 
malice.     It  is  not  apparent  why,  with  such 
a  claim,  the  government  did  not  prosecute 
the   defendants    for   publishing   the  article 
itself,  for,  as  we  have  said,  it  is  infinitely 
worse  in  its  details  than  the  headlines.    The- 
article  with  the  headlines  being  privileged, 
the  burden  of  proving  express  malice  was 
on    the    government.      It    relied    upon    two 
kinds  of  evidence.     It  claimed  that  the  size 
of  type  and  the  arrangement  of  the  head- 
lines proves  malice.      There  would  be  some 
force  to  this  claim,  were  it  not  for  the  fact 
that  the  other  headlines  on  the  same  page, 
to  which  we  have  referred,  are  in  the  same 
size  of  type,  and  the  arrangement  of  the  sub- 
heads is  identical  with  the  one  in  question. 
Each   one  takes  up  one  half   of  the  page. 
Any  presumption  of  malice  in  the  use  of 
large  type  for  the  words  "Traitor,"  etc.,  is 
to  my  mind  conclusively  rebutted  by  the  use 
of  the  same  size  in  printing  the  words  "Situ- 
ation  in  Hongkong."      An   examination   of 
other  numbers  of  this  paper  offered  in  evi- 
dence during  the  trial  shows  that  this  size 
of  type  was  in  frequent  use  for  headlines  of 
the    most    indifferent   character.    The  only 
other  evidence  introduced  consisted  of  arti- 
cles  in   other  numbers  of  the  same  paper 
relating  to  the  same  matter.     These  stated 
the  gravity  of  the  charges  made,  the  condi- 
tion of  the  law  in  regard  to  the  presentation 
of  the  truth  as  a  defense,  and  urged  that  an 
investigation    be    had    for    the  purpose  of 
showing .  whether  the  charges  were  true  or 
not.     There  was  no  other  proof  of  express 
malice.      It  was  proved  at  the  trial  that 
neither   of   the   defendants    knew   Commis- 
sioner Legarda,  even  by  sight.      There  was 
no  evidence  that  they  had  ever  had  dealings^ 
of  any  kind  with  him.     The  newspaper  ar- 
ticles do  not  show  any  express  malice,  and 
any  inference  of  that  kind  which  could  he- 
drawn  from  them  is,  to  my  mind,  overcome 
by  the  proof  that  the  defendants  did  not 
know    the    person    whom  they  are  charged 
with  having  maliciously  libeled. 

In  conclusion,  it  may  be  said  that,  while 
the  defendants  •  are  not  guilty,  the  person 
who  made  this  offer  in  court  is,  for  the  rea- 
sons stated  in  my  concurring  opinion  in  the 
case  against  Lerma  and,  if  prosecuted  for 
this  libel,  could,  as  far  as  appears  from  the 
record  in  this  case,  have  been  convicted. 

The  judgment  should  be  reversed,  and  the 
defendants  acquitted. 


Ziadd,  J^  ooncurt. 
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ORDER 


It  is  ordered  that  the  following  allotment  be  made  of  the  Chief  Justice  and  Associate 
Justices  of  this  court  among  the  circuits,  agreeably  to  the  act  of  Congress  in  such 
aiade  and  provided,  and  that  such  allotment  be  entered  of  record,  viz.: 

For  the  First  Circuit,  Rufus  W.  Peckham«  Associate  Justice. 

For  the  Second  Circuit,  Rufus  W.  Peckham,  Associate  Justice. 

For  the  Third  Circuit,  George   Shiras,  Jr.,  Associate  Justice. 

For  the  Fourth  Circuit,  Melville  W.  Fuller,  Chief  Justice. 

For  the  Fifth  Circuit,  £dward  D.  Wliite,  Associate  Justice. 

For  the  Sixth  Circuit,  John  M.  Harlan,  Associate  Justice. 

For  the  Seventh  Circuit,  Heniy  B.  Brown,  Associate  Justice; 

For  the  Eighth  Circuit,  David  J.  Brewer,  Associate  Justice. 

For  the  Ninth  Circuit,  Joseph  McKenna,  Associate  Justioct. 

October  20^  190Z, 


APPENDIX  ni. 


^npvjtmt  Court  ci  the  WLnittA  ^tatjes. 


OoiOBEB  Term,  1902. 


OEDER. 

Ordered  that  the  letter  of  resignation  of  the  reporter  of  this  court,  Mr.  J.  C.  Bancroft 
Davis,  and  the  response  of  the  court  thereto,  be  entered  upon  the  minutes  of  the  court, 
as  follows,  viz,: 

Nahant,  Mass.,  September  11,  1902. 
To  the  Chief  Justice  and  Associate  Justices  of  the  Supreme  Court. 
Gentlemen : — 
I  hereby  resign  my  office  as  reporter     of  this  court,     to   take    effect    at    once.    I 
cannot  do  this  without  thanking  you  for  the  kindness  and  consideration  which  I  have 
received  from  alL 

Veiy  respectfully,  your  obedient  servant, 

J.  C.  Bancboft  Davis. 

Supreme  Court  of  the  United  States, 

October  18,  1902. 
Dear  Sir: — 

In  accepting  your  resignation  as  reporter  we  desire  te  express  our  apprecia- 
tion of  your  long  and  valuiS)le  labors  in  that  capacity,  covering  a  period  of  nineteen 
years  and  seventy-nine  volumes  of  reports. 

We  sever  our  relations,  which  have  been  uniformly  intimate  and  cordial,  with 
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•flthoere  regret,  9nd  witb  the  earnest  hope  tbnt  you  may  enjo^  for  many    years  the  rcpo— 
you  have  so  well  earned. 

Veiy  truly,  youn^ 

Melvillb  W.  Fuixbb. 

John  M.  Harlan. 

Datid  J.  Brrweh. 

Hknbt  B.  Bbown. 

Gbobgk  Shibas,  Jb. 

Edwabd  D.  Whitb. 

JOSKPH  MoKENNA* 

Hon.  J.  C.  Banoboft  Davis. 

And  it  is  further  ordered,  that  Mr.  Charles  Henry  Butler 'be,  and  he  is  hereby, 
appointed  reporter  of  this  court  in  place  of  Mr.  J.  C.  Bancroft  Davis,  resigned,  and  he 
is  charged  with  the  duty  of  reporting  the  decisions  of  the  present  term  from  its  com- 
mencement. 

Mr.  Butler  being  present  in  court,  the  oath  of  office  was  administered  to  him  by  the 
derk. 

December  4,  1902. 
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The  Chief  Justice  said: 

"It  gives  me  pleaaure  to  announce  to  the  gentlemen  of  the  bar  the  appointment  of 
Oliver  Wendell  Holmes,  of  Massachusetts,  to  a  seat  upon  this  bench.  Mr.  Holmes  is 
present  and  prepared  to  take  the  oath.  The  clerk  will  read  the  commission,  to  be  sub- 
sequently recorded,  and  administer  the  oath  accordingly.'' 

Tho  commission  was  then  read  and  the  oath  administered  by  the  clerk,  and  Mr. 
Justice  Holmes  took  his  seat  on  the  bench. 

December  8,  1902. 
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OOIOBEB  Tkbh,  1902. 


ORDER 


There  having  been  an  associate  justice  of  this  court  appointed  ^nee  the  eommence- 
ment  of  this  term,  it  is  ordered  that  the  following  allotment  be  made  of  the  Chief  Justice 
and  Associate  Justices  of  this  court  among  the  circuits,  agreeably  to  the  act  of  Congress 
in  such  case  made  and  provided,  and  that  such  allotment  be  entered  of  record,  via.: 

For  the  First  Circuit,  Oliver  Wendell  Holmes,  Associate  Justice. 

For  the  Second  Circuit,  Rufus  W.  Peckham,  Associate  Justice. 

For  the  Third   Circuit,   George   Shiras,  Jr.,  Associate  Justice. 

For  the  Fourth  Circuit,  Melville  W.  Fuller,  Chief  Justice. 

For  the  Fifth  Circuit,  Edward  D.  White,  Associate  Justice. 

For  the  Sixth  Circuit,  John  M.  Harlan,  Associate  Justice. 

For  the  Seventh  Circuit,  Henry  B.  Brown,  Associate  Justices 

For  the  Eighth  Circuit,  David  J.  Brewer,  Associate  Justices 

For  Ihe  Ninth  Circuit,  Joseph  McKenna,  Associate  Justioei 

December  8,  1902, 

U.  8.,  Book  47.  75  119T 


APPENDIX  VI. 


Mnpumit  (^onvi  of  tht  WimU&  J^taties. 


October  Term«  1902. 


Mr.  Attorney  General  Knox  addresaed  the  oaurt  ai  follows: 

May  it  please  the  court: 

The  bar  of  this  court  has  requested  me  to  present  to  you  the  resolutions  reoentlj 
adopted  by  it  expressing  its  estimate  of  the  life  and  character  of  the  late  Mr.  Justice 
Gray,  and  its  deep  sense  of  bereavement  occasioned  by  his  death. 

They  are  as  follows: 
»        "The  bar  of  the  Supreme  Court  of  the  United  States,  deploring  the  recent  death  of 
Horace  Gray,  an  associate  justice  of  the  court,  would  put  upon  record  a  brief  memorial 
of  their  esteem  and  admiration  for  his  judicial  achievements,  as  well  as  for  his  qualities 
as  a  man.    Therefore,  be  it 

"Resolved^  That  we  of  the  bar  are  met  together  to  pay  tribute  to  the  memoiy  of  an 
able  ItLvrjer,  a  scholar  versed  in  the  learning  of  the  books,  and  a  judge  who  never  failed 
to  uphold  the  dignity  of  his  office.  He  did  his  worlc  thoroughly  and  with  scrupulous 
efforts  to  dispense  exact  justice. 

"Retolved,  That^  the  labors  of  Mr.  Justice  Gray,  which  have  been  constant  anil 
arduous,  are  deserving  of  the  country's  gratitude.  He  spared  nothing  of  health  or  of 
strength.  With  patience  he  explored  the  sources  of  the  law,  and  gathered  from  the  past 
much  that  proved  of  value  in  its  application  to  the  needs  of  uie  present.  Of  sound 
judicial  instmcts,  he  year  by  year  visibly  grew,  alike  in  clearness  of  vision  and  in  breadth 
of  apprehension,  until  in  these  later  days  his  ripened  powers  declared  him  to  be  a  fit 
example  of  the  strong  and  truly  great  judge. 

"Resolved,  That  we  shall  ever  cherish  a  remembrance  of  the  manly  qualities  of  our 
deceased  brother.  Large  of  stature,  vigorous  and  firm  in  demeanor,  it  needed  but  a 
slight  acquaintance  with  the  real  man  to  recognize  in  Mr.  Justice  Gray  a  generous,  noble 
spirit,  a  pure-minded,  brave,  and  Christian  gentleman. 

"Resolved,  That  the  Attorney  General  be  asked  to  present  these  resolutions  to  the 
court,  with  t^e  request  that  they  be  entered  upon  the  records,  and  that  the  chairman  of 
this  meeting  be  directed  to  send  to  the  widow  and  family  of  the  late  Mr.  Justice  Gray 
a  copy  of  these  resolutions  as  an  expression  of  our  sjrmpathy  for  them  in  the  loss  that 
they  have  been  called  upon  to  sustain." 

This  just  and  temperate  expression  by  the  bar  will  be  received,  I  am  sure,  with 
sentiments  of  full  approval  by  the  members  of  the  court,  to  whom  the  death  of  Mr» 
Justice  Gray  is  a  personal  grief,  as  well  as  by  the  profession  and  the  people,  to  whom  it 
is  a  most  serious  public  loss. 

The  character  and  work  of  a  judge  are  an  open  record  to  the  world. .  Tliqr  ar» 
impressed  on  judgments  which  survive  the  man,  and  may  be  imperishable.  A  great 
juoge  hearing  contending  arguments  and  settlinff  their  issues  with  convincing  logie  erects 
and  leaves  behind  him  a  monument  standing  high  in  the  public  view.  All  men  may 
know  him,  and  may  estimate  and  speak  of  his  lahors.  So  men  regard  John  Marshall^ 
almost  as  if  they  had  seen  him  and  talked  with  him;  and  so  those  who  did  not  have  th» 
privilege  of  intimate  acquaintance  with  the  living  roan  might  speak  of  Mr.  Justice  Gray. 

He  was  bom  of  the  New  England  anoestry  which  has  done  so  much  to  strengthen 
and  adorn  tJiiis  nation, — strong,  self-controlled,  intellectual,  and  aspirins.  Such  ancestry 
has  produced  faithful  men,  men  of  action,  and  men  of  culture.  Mr.  <nistice  Gray,  true 
to  these  inheritances,  made  early  use  of  his  advantages  of  environment  and  educieition. 
His  career  from  his  youth  shows  the  steady  advance  in  capacity  of  a  man  formed  amt 
trained  to  be  a  scholar,  a  lawyer,  and  a  judge. 

From  his  recognized  position  as  a  leader  of  the  bar  of  his  native  state,  he  wa» 
advanced  to  be  an  associate  jiistice  and  later  to  be  chief  justice  of  the  supreme  court 
of  Massachusetts, — ^the  court  which  contributed  the  illustrious  name  of  Shaw  to  the  roll 
of  distinguished  American  judges.  In  that  court  Mr.  Justice  Gray  delivered  many 
luminous  opinions  marked  by  uie  comprehensiveness,  thoroughness,  and  learning  which 
were  characteristic  of  him,  including  leaxUng  ones  on  the  law  of  charities,  ancient  granta 
and  boundaries,  contracts  ultra  vires,  and  the  conflict  of  laws. 

No  eulogy  is  needed  to  bring  before  this  court  and  bar  the  recoUectiooa  of  the  stead* 
fast  labors,  profound  learning,  and  ripe  ability  of  intellect  by  which  his  judicial  service 
to  his  country  was  here  rounded  out  and  completed.  The  opinions  ^^ch  he  deliyered 
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ivfleot  tlie  rolnist  Ti^por  ol  his  penonality,— the  dearneis  of  mind  and  finnnest  of  wil(. 
the  fltrangth  and  punty  of  moral  porpoeey  which  were  part  of  his  nature.  His  unremittbig 
industry,  hie  high  conception  of  duw,  his  accumulated  erudition,  his  dignity  of  diction, 
and  of  character,  combined  to  make  him  a  great  jurist  in  all  branches  of  the  law.  Thi» 
court  is  required  to  explore  the  entire  field  of  jurisprudence.  Its  jurisdiction  is  as  broad 
as  the  range  of  human  controversy,  and  Mr.  Justice  Gray  has  left  fitting  memorials  of 
his  capacity  throufi^out  its  range, — whether  he  deals  with  the  technicalities  of  a  statute,, 
with  constitutional  or  international  law,  with  equity  pleading,  with  admiralty,  ynih  thet 
laws  of  property  or  of  personal  relations. 

It  is  superfluous  to  comment  particularly  on  his  utterances  for  the  court.  The^ 
profession  will  not  fore^^t  them.  They  will  survive  the  passage  of  tim^  uid  remain  fop 
the  instruction  and  guidance  of  ourselves  and  of  posterity. 

In  presenting  these  resolut>ions  to  your  honors,  on  behalf  of  the  bar  I  express  the* 
consciousness  of  Toes  to  public  life  and  service  which  Mr.  Justice  Gray's  private  life  and* 
character  emphasiza  The  generosity  and  purity  of  his  nature,  the  modesty  and  simple 
dignity  which  adorn  worth,  the  courtesy  of  the  ^fmitleman, — these  qualities  also  marked 
his  career  and  endeared  him  to  tliose  who  were  privileged  to  know  him  intimately. 

I  have  the  honor  to  move  that  the  resolutions  be  entered  upon  the  records  of  the  courts 

The  Chief  Justice  responded: 

It  is  difficult  to  express  our  sense  of  the  loss  the  court  has  sustained  in  the  departure 
ci  this  eminent  judge  and  denr  brother. 

The  results  of  nie  labors  of  the  court  are  announced  from  the  bench,  but  the  burdem* 
of  its  labors  can  be  known  only  to  those  who  participate  in  them.    They  only  can  know 
the  value  of  aid  in  the  discharge  and  alleviation  of  that  burden.    They  only  can  know  the- 
closeness  of  the  ties  which  bind  the  company  of  faithful  workers  together. 

Speaking  from  that  standpoint,  it  may  be  truthfully  said  of  Mr.  Justice  Gray  as  ha- 
himseft,  when   chief  justice  of  Massachusetts,   said  in  commemoration  of  one  of  his 
colleagues,  that  "esvery  year  of  association  with  him  brought  a  greater  reliance  upon  his^ 
counsel  and  a  closer  friendship." 

And,  portraying  on  that  occasion  the  lineaments  of  another,  he  drew  a  striking^ 
likeness  of  himself  as  we  knew  him  in  our  common  consultations.    This  is  the  portrait: 

'*His  minute  and  accurate  observation  of  the  facts,  his  thoughtful  comparison  of  th^ 
arguments,  his  careful  weighing  and  scrutiny  of  precedents,  his  nice  appreciation  of  legal 
distinctions,  his  grasp  of  fundamental  principles,  his  strength  in  presenting  his  owa 
suggestions,  and  his  candor  in  considering  those  of  his  associates, — guided  throughout  by 
a  love  of  justice,  and  tempered  by  common  sense, — ^made  his  presence  a  peculiar  safeguard. 
In  arriving  at  results  that  would  affect  the  rights  of  his  fellow  men,  no  detail  was  sa 
small  as  to  be  neglected,  no  field  of  investigation  too  wide  to  be  explored.  Very  4!autiou9 
in  forming  his  conclusions,  he  was  correspondingly  tenacious  of  them  when  formed.  He 
always  wished  the  opinicms  of  the  court  to  be  placed  upon  such  grounds  as,  not  going 
beyond  what  the  decision  of  each  case  required,  should  afford  a  mm  foothold  in  deter> 
mining  future  controversies." 

'Ae  description  also  measurably  indicates  Ihe  character  of  his  judicial  utterances. 

It  was  observed  of  the  judgments  of  Lord  Cottenham,  that  he  who  read  them  felt 
that  they  "fixed  the  law  on  the  matter  in  hand  upon  a  defined  basis  for  future  years.** 
The  same  impression  is  produced  by  many  of  the  judgments  of  Mr.  Justice  Gray,  while 
other  judgments  are  confined,  with  keen  precbion,  to  the  bare  disposition  of  the  particular 
case. 

All  excellent,  his  opinions  in  leading  cases — and  he  made  cases  leading  when  he 
thought  the  occasion  demanded — constitute  permanent  contributions  to  jurisprudence  andi 
imperishable  monuments  to  his  memory.  They  do  not  simplv  lay  down  rules  for  guidance^. 
They  are  treasuries  of  doctrine  and  precedent.    And  in  the  time  to  come  it  will  be  found-*- 

''Hither,  as  to  a  fountain. 
Other  Sims  repair,  and  in  their  urns 
Draw  golden  light." 

Mr.  Justice  Gn^  was  preceded  as  the  head  of  the  supreme  judicial  court  of  Mass** 
diusetts  by  L^nuel  Shaw;  he  was  preceded  on  this  bench  by  Joseph  Story  and  Benjamin 
Bobbins  Curtis.  £ul<^  can  rise  no  higher  than  the  expression  of  the  conviction  that  he 
will  be  ranked  with  ^m  without  appreciable  interval. 

For  nearly  forty  vears  he  was  ^ven  grace  to  execute  justice  and  to  maintain  truth» 
with  the  dignity  and  power  befitting  his  great  office,  and  he  arrived  at  the  resting  place 
with  unclouded  mind  and  ready  for  the  change.  His  lips  are  duml>,  but  the  devouring* 
Fast,  cannot  destroy  the  works  which  follow  him. 

The  resolutions  and  accompanying  remarks  will  be  entered  upon  the  reoords  of  the 
40iirt« 

January  5,  190S. 
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The  following  correspondence  is  spread  upon  the  record  by  direction  of  the  Chief 
Justice. 

Supreme  Cknirt  of  the  United  States. 
In  Chambers. 

Febmaiy  23,  1903. 
Dear  Brother  Shiras: 

We  cannot  refrain  from  the  expression  of  our  sincere  regret  at  your  retirement  from 
the  bench« 

Some  of  us  have  been  associated  with  you  during  the  entire  period  of  your  service 
here,  but  all  alike  appreciate  the  single  mindedness  with  which  you  have  sought  to  do 
equal  and  exact  justice,  and  the  great  value  of  your  assistance  to  the  court,  and  of  ydir 
contributions  to  jurisprudence;  and  all  alike  feel  for  you  the  deepest  affection  and  regard. 
We  earnestly  hope  that  the  personal  intercourse  with  you  we  have  so  much  ^oyed 
may  be  continued  for  many  years  to  come. 

Melvillb  W.  FUXUEl^ 

John  M.  Harlan, 

David  J.  Bbeweb, 

Henbt  B.  Bbown, 

E.  D.  White, 

R.  W.  Peckham, 

Joseph  McKenna, 

Oliveb  Wendell  HounES.  « 

Supreme  Court  of  the  United  Statesi. 
Washington,  D.  C. 
liy  dear  Chief  and  Associate  Justices : 

I  gratefully  acknowledge  your  kind  letter  of  farewell. 

I  am  glad  to  be  thus  assured,  though  indeed  I  never  doubted  it,  that,  whether 
I  fully  penormed  my  judicial  duties  or  not,  you  all  felt  that  I  earnestly  endeavored 
to  do  so. 

The  ten  years  and  upwards  that  I  haVe  spent  on  the  bench  have  been  very  pleasant 
to  me,  and  I  quit  the  court  and  its  labors  with  much  regret.  I  have  much  enjoyed  my 
personal  intercourse  with  each  and  all  of  you,  and  hope  that,  in  the  few  years  that  are 
left  to  me^  I  shall  frequently  meet  you,  and  hear  from  you  when  we  are  separated. 

Sincerely  your  friend, 

Geobge  ShibaSp  Jb. 
February  24,  1909. 
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The  Chief  Justice  said: 

I  am  gratiiied  at  being  able  to  announce  to  the  gentlemen  of  the  bar  that  William  R. 
Day,  of  Ohio,  appointed  to  a  seat  (m  this  bench,  is  present  and  prepared  to  take  the  oath 
of  office.  Uis  commission  will  be  read  by  the  clerk,  to  be  afterwards  recorded,  and  the 
oath  will  then  be  administered. 

The  commission  was  then  read  and  the  oath  administered  by  the  clerk,  and  Mr. 
Justice  Day  took  his  seat  on  the  bench. 

March  2,  190S. 
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OKDER. 


There  having  been  an  associate  justice  of  this  court  appointed  since  the  oommene^ ' 
nent  of  this  term,  it  is  ordered  that  the  following  allotment  be  made  of  the  Chief  Justice  * 
and  Associate  Jiistices,  agreeably  to  the  act  of  Congress  in  sw^  case  made  and  providedt 
and  that  such  allotment l>e  entered  of  record,  viz.: 

For  the  First  Circuity  Oliver  Wendell  Holmes,  Associate  Justice. 

For  the  Second  Circuit,  Rufus  W.  Peckham,  Associate  Justioeu 

For  the  Third  Circuit,  Henry  B.  Brown,  Associate  Justice. 

For  the  Fourth  Circuit,  Melville  W.  Fuller^  Chief  Justice. 

For  the  Fifth  Circuit,  Edward  D.  White,  Associate  Justice. 

For  the  Sixth  Circuity  John  M.  Harlan,  Associate  Justice. 

For  the  Seventh  Circuit,  William  R.  Day,  Associate  Justicsi 

For  the  Eighth  Circuit,  David  J.  Brewer,  Associate  Justice 

For  the  Ninth  Circuit,  Joseph  McKenna,  Aaeociate  Jufltioa 

March  9, 190S. 
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ORDER. 

The  reporter  having  represented  that,  owing  to  the  number  of  dedsions  at  th« 
piesent  term,  it  would  be  impracticable  to  put  the  reports  in  one  volume,  it  is  therefore 
now  here  ordered  that  he  publish  an  additional  volume  in  this  year,  pursuant'  to 
section  681  of  the  Revised  Statutes. 

March  2S,  190S. 
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OoiOBBB  Tmac«  1002. 


OEDER. 


It  is  now  here  ordered  l^  the  covut  that  all  the  caeee  on  the  dodnt  aofc  decided 
«I1  the  other  business  of  the  term  not  disposed  of  by  the  oonrt  be^  and  the  aame  an  hetefayj 
•continued  until  the  next  term  of  the  ooort 

June  1. 190S. 
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Effect  of  Nonresident  Defendant's  Ap- 
pei^rance  in  Divorce  Suit,  see  Hus- 
band AND  Wife. 

1.  A  corporation  referred  to  in  a  bill 
to  restrain  any  further  action  by  the  Sec- 
retary of  the  Interior  upon  applications  for 
leases  of  Indian  lands  for  mining  purposes, 
«s  one  of  the  successful  applicants,  is  not  a 
necessary  party  defendant  to  the  suit,  wjiich 
is  instituted  on  the  theory,  of  the  want  of 
power  in  the  Secretary  to  execute  leases  af- 
fecting such  lands.  Cherokee  Nation  v. 
Hitchcock,  183 

2.  So  long  as  a  board  of  supervisors  de- 
iends  a. suit  to  have  water  rates  fixed  by 
them  declared  void  for  unreasonableness, 
there  is  a  sufficient  party  respondent  to  en- 
4ible  the  court  to  consider  the  merits  of  the 
Kiontroversy,  notwithstanding  the  default  of 
those  who  set  in  motion  the  proceedings  be- 
fore the  board.  San  Diego  Land  &  Town  Co. 
T.  Jasper,  892 

3.  The  exigency  presented  b^  the  death  of 
Hear  Admiral  Sampson  pending  an  appeal 
irom  a  decree  of  condemnation  in  a  libel  in 
prize,  filed  in  his  own  behalf  and  in  behalf 
•of  other  officers  and  enlisted  men  of  the 
United  States  Navy,  will  be  satisfactorily 
met  by  the  substitution,  to  carry  on  the  pro- 
ceedings in  the  interest  of  all,  of  Rear  Ad- 
miral Taylor,  who  is  among  those  repre- 
sented in  the  litigation  by  counsel,  and  is 
within  the  jurisdiction  of  the  court.  United 
fitates  V.  Sampson,'  248 

ACTS  OF  PARLIAMENT. 

Admissibility  of,  see  Evidence,  6. 


ADMIRALTY. 

Division  of  Damages  l^  CoUision,  see 

Apmcal  and  Ebbob,  80. 
See  also  Shipping. 

An  unlawful  interference  with  the  exdu- 
sive  jurisdiction  of  admiralty  and  maritime 
cases,  vested  by  the  Federal  Constitution  in 
the  courts  of  the  United  States,  is  made 
by  the  attempt  by  2  Bael.  (Wash.)  Codes  & 
Stat.  §§  5953,  5954,  to  create  a  preferred 
lien  on  oceanrgoing  vessels  owned  in  other 
states  or  countries  for  work  done  and  ma- 
terials furnished  on  the  order  of  »  con- 
tractor, which  lien  may  be  enforced  at  any 
time  within  three  years,  although  such  con- 
tractor has  been  paid  in  full  by  the  owner 
without  knowledge  of  any  unpaid  claims. 
The  Roanoke,  770 

ADMISSION. 

As  to  Person  Sought  to  be  Extradited, 
see  ExTBADinoN,  14. 

ADVERSE  CLAIMANT. 

In  Bankruptcy  Proceedings,  see  Bank* 

BUPTCY,  1. 

ADVERSE  POSSESSION. 

Adverse  ownership  for  private  use  under 
a  state  statute  of  limitations  can  confer  no 
title  on  an  individual  to  a  portion  of  the 
right  of  way  granted  by  the  act  of  Congress 
of  July  2,  1864,  §  2  (13  Stat,  at  L.  365, 
chap.  217),  to  the  Northern  Pacific  Railroad 
Company  for  the  construction  of  its  road. 
Northern  P.  R.  Co.  v.  Townsend,  1044 

ADVERTISEMENT. 

As    Subject   of    C^opyright,    see   Copt- 

BIOHT,  3. 


AT 


For  Service  by  Publication,  see  Mobt* 

OAGB,  2. 


AGREED  CASE. 

See  Appeal  and  Ebbob,  50,  51. 
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Alaska—Appsal  ahd  Error,  II.  a. 


License  for  Vessels  Plying  in  Waters 
of,  86e  Appeal  and  Error,  45. 

AUEKS. 

1.  Japanese  subjects  who  are  "paupers  or 
persons  likely  to  become  a  public  charge/' 
and  are  therefore  forbidden  to  enter  the 
United  States  by  the  immin-ation  act  of 
March  3,  1891  (26  Stat,  at  L.  1085,  chap. 
551,  U.  S.  Comp.  Stat.  1901,  p.  1294),  are 
not  given  such  right  of  entry  by  the  provi- 
sion of  the  treaty  of  March  21,  1895,  witii 
Japan,  that  the  citizens  or  subjects  of  each 
of  the  two  countries  shall  have  "full  liberty 
to  enter,  travel,  or  reside  in  any  part  of  the 
territories  of  the  other  country,"— espe- 
cially since  sudi  treaty  expressly  excepts 
from  its  operation  any  ordinance  or  regula- 
tion relating  to  "police  and  public  security." 
Kaoru  Yamataya  v.  Fisher,  721 

Deportatloii. 

2.  Aliens  of  the  excluded  class  are  not 
protected  from  deportation  by  the  executive 
officers  of  the  government,  because  they  have 
effected  an  entry  into  the  United  States,  in 
view  of  the  power  given  the  Secretary  of  the 
Treasury  by  the  act  of  October  19,  1888, 
chap.  1210  (25  Stat,  at  L.  566,  U.  S.  Comp. 
Stat.  1901,  p.  1294),  if  satisfied  that  an  im- 
migrant has  been  allowed  to  land  contrary 
to  law,  to  cause  his  deportation  at  any  time 
within  a  year  after  the  landing,  which 
power  was  again  substantially  conferred  by 
the  provision  of  the  act  of  March  3,  1891, 
chap.  551,  §  11,  that  an  alien  immigrant 
may  be  sent  out  of  the  country,  "as  provided 
by  law,"  at  any  time  within  a  year  after 
his  illegal  entry  into  the  United  States.     Id. 

3..  Executive  officers  of  the  United  States 
government  were  not  invested,  by  the  pro- 
visions of  the  acts  of  October  19,  1888,  chap. 
1210,  and  March  3,  1891^  chap.  551,  for  the 
deportation  of  aliens  of  excluded  classes 
within  a  year  af^r  their  illegal  entry,  with 
the  power  arbitrarily  to  deport  an  alien  who 
has  entered  the  country  and  has  become  sub- 
ject in  all  respects  to  its  jurisdiction  and  a 
part  of  its  population,  without  giving  him 
an  opportunity  to  be  heard  upon  the  ques- 
tion involving  his  right  to  be  and  remain  in 
the  United  States.  Id. 

4.  Federal  courts  will  not  intervene  by 
habeas  corpus  to  prevent  the  deportation  by 
the  executive  oilicers  of  the  government,  un- 
der the  authority  of  the  acts  of  October  19, 
1888,  chap.  1210,  and  March  3,  1891,  chap. 
651,  qf  an  alien  found  to  be  one  of  the  ex- 
cluded class,  where  such  alien  had  notice, 
though  not  a  formal  one,  of  the  investiga- 
tion instituted  for  the  purpose  of  ascertain- 
ing whether  she  was  legally  in  the  United 
States,  and  was  not  denied  an  opportunity 
to  be  heard,  although  she  pleads  a  want  of 
knowledge  of  the  English  language  prevent- 
ing her  from  understanding  the  nature  and 
import  of  the  questions  propounded  to  her, 
and  that  the  investsgation  made  was  a  "pre- 
tended" one,  and  that  she  did  not  at  the 
time  know  that  it  had  reference  to  her  de- 

r oration.  Id. 
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AIXOTMEKT. 

Of  justices  among  circuits.    1106,  1197» 
1201. 


Of  Pleading,  see  Plbading,  8. 


Taxation  of,  while  Being  Driven 
through  State,  see  CoifMERCBi  4. 

Prohibiting  Importation  of  Diseased 
Animals,  see  Gouxerci^  8,  9. 

Equal  Privileges  as  to,  see  OOitbtitu* 
TioNAL  Law,  9. 

APPEAI.  AHD  ERBOB. 

I.  Mods  of  Revisw. 

II.  Jurisdiction. 

a.  Over  Federal  Caurt9» 

b.  Over  Utate  Courts, 

c.  Finality  of  DecUiont. 

III.  The  Reoord. 

IV.  Dismissal. 

v.  Hearing  and  DriKRUiNAiiDir. 

a.  In  General. 

b.  Discretionary  Matters. 

c.  Objections  Not  Taken  Below. 

d.  Objections  Waived    or   Oured  B^ 

low. 

e.  Findings  of  Foot. 

f.  What  Errors   Warrant  Reversal, 

VI.  Judgment. 

Grounds  of,  in  Bankruptcy  Proceeding,  see- 
Bankruptcy,  2. 

I.  Mode  of  Review. 

1.  A  judgment  that  a  person  is  not  a. 
bankrupt,  entered  by  a  court-  of  bankruptcy 
on  a  verdict  of  not  guilty  in  a  trial  by  juiy 
demanded  as  of  right  under  S  19  of  the- 
bankruptcy  act  (30  Stat,  at  L.  551,  chap.. 
541,  U.  S.  Comp.  Stat.  1901,  p.  3429),  is  re- 
viewable only  by  writ  of  error,  as  no  power 
to  re-examine  the  facts  determined  by  a  jury- 
under  this  section,  otherwise  than  accord- 
ing to  the  rules  of  the  common  law,  was> 
conferred  by  §  24,  investing  the  Federal  ap- 
pellate courts  with  ''appellate  jurisdictioni 
of  controversies  arising  in  bankruptcy  pro- 
ceedings from  the  courts  of  bankruptcy- 
from  which  they  have  appellate  juris- 
diction in  other  cases,"  or  by  f  246,  pro- 
viding for  the  revision  of  such  proceedings, 
"in  matter  of  law,"  or  by  §  25o,  authorizing: 
appeals  as  in  equity  from  a  judgment  in> 
bankruptcy  proceedings  adjudging  or  refus- 
ing to  adjudge  defendant  a  Imnkrupt.  El- 
liott V.  Toeppner,  200' 

II.  Jurisdiction. 

a.  Over  Federal  Courts, 

Of  eirenit  eonrt  of  appeals. 

2.  A  decree  of  the  circuit  court  of  appeals* 
affirming  a  judgment  of  a  circuit  court  in 
a  cause  in  which  the  latter's  jurisdiction 
depended  on  the  sole  ground  that  the  cause- 
of  action  arose  under  the  Federal  Constitu- 

187,  188,  189,  190  U.  8^ 


Appeal  and  Eh  rob,  II.  b. 


tion  will,  on  appeal  to  the  Supreme  Court 
of  the  United  States,  be  reversed  for  the 
lack  of  jurisdiction  in  the  circuit  court  of 
appeals  to  review  the  circilit  court  judg- 
ment.    Union  &  P.  Bank  v.  Memphis,  712. 

Of  Snpreaie  Conrt. 

Certiorari  to  Circuit  Court  of  Appeals,  see 
Cebtiorabi. 

3.  The  judgment  of  the  circuit  court  of 
appeals  is  not  final  under  the  circuit  court 
of  appeals  act  of  1891,  §  6  (26  Stat,  at 
Ix  828,  chap.  517,  U.  S.  Comp.  Stat.  1901, 
p.  549),  unless  the  original  jurisdiction  of 
the  circuit  court  was  dependent  "entirely" 
upon  diverse  citizenship.  Northern.  P.  R. 
Co.  v.  Soderberg,  675 

4.  An  appeal  lies  to  the  Supreme  Court 
of  the  United  States  from  a  decree  of  a  cir- 
cuit court  of  appeals  in  a  controversy  be- 
tween a  foreign  state  and  citizens  of  one  oi 
the  United  States,  since  such  decree  is  not 
made  final  by  the  provision  of  the  act  of 
March  3,  1891,  chap.  517,  §  6  (26  Stat,  at 
L.  826,  828,  U.  S.  Comp.  Stat.  1901,  p.  550), 
declaring  decrees  of  such  court  to  be  final 
"in  all  cases  where  the  jurisdiction  is  de- 
pendent entirely  upon  the  opposite  parties 
to  the  suit  or  controversy  being  aliens  and 
citizons  of  the  United  States,  or  citizens  of 
dififerent  states."     Colombia  v.   Cauca  Co. 

1159 

5.  A  judgment  of  the  circuit  court  of  ap- 
peals which  is  made  final  by  the  judiciary 
act  of  2klarch  3,  1891,  §  6  (26  Stat,  at  L. 
28,  chap.  517,  U.  S.  Comp.  Stat.  1901, 
pp.  649,. 550),  is  not  reviewable  by  the  Su- 
preme Court  of  the  United  States  on  writ  of 
error,  although  the  suit  involves  constitu- 
tional rights,  and  therefore  might  have 
been  brought  directly  from  the  circuit  court 
to  the  Supreme  Court.  Cary  Mfg.  Co.  v. 
Acme  Flexible  Clasp  Co.  244 

6.  A  judgment  of  the  circuit  court  of  ap- 
peals, in  a  case  in  which  the  jurisdiction 
of  the  circuit  court  was  invoked  solely  on 
the  ground  of  diverse  citizenship,  cannot  be 
reviewed  in  the  Supreme  Court  of  the  United 
States  on  writ  of  error  because  a  Federal 
question  arose  in  the  course  of  the  proceed- 
ings in  the  circuit  court,  even  though  such 
question  may  not  be  of  such  a  character  as 
would  permit  the  case,  under  §  6  of  the 
Judiciary  act  of  1891  (26  Stat,  at  L.  826, 
chap.  517,  U.  S.  Comp.  Stat.  1901,  p.  488), 
to  be  brought  directly  from  the  circuit  court 
to  the  Supreme  Court.    Ayres  v.  Polsdorfer, 

314 

7.  A  suit  which  involves  the  considera- 
tion of  questions  relating  to  the  power  of 
Congress,  under  the  Constitution,  over  the 
navigable  waters  of  the  United  States,  id 
one  which  involves  the  construction  or  ap- 
plication of  the  Federal  Constitution,  within 
the  meaning  of  the  act  of  March  3,  1891 
(26  Stat,  at  L.  830,  chap.  517,  U.  S.  Comp. 
Stat:  1901,  p.  554),  authorizing  direct  ap- 
peals from  a  circuit  court  to  wie  Supreme 
Court  of  the  United  States.  Cummings  v. 
Chicago,  625 

8.  An  appeal  lies  directly  to  the  Supreme 
Court  of  the  United  States  from  a  decree 


of  a  circuit  court  dismissing  a  bill  whiclk 
is  based,  not  only  upon  diversity  of  citizen- 
ship, but  upon  the  alleged  unconstitution- 
ality of  certain  municipal  ordinances  as  im- 
pairing the  obligation  of  a 'contract  with  the- 
municipality  under  prior  ordinances.  Davis 
&  F.  Mfg.  Co.  V.  Los  Angeles,  778 

9.  A  judgment  of  the  district  court  of  the- 
United  States  imposing  imprisonment  for 
contempt  cannot  be  reviewed  in  the  Supreme 
Court  of  the  United  States  on  writ  of  error 
to  that  court,  on  the  theory  that  the  case 
is  one  "in  which  the  jurisdiction  of  the- 
court  is  in  issue"  within  the  meaning  of 
the  act  of  March  3,  1891,  §  6  (26  Stat,  at 
L.  826,  chap.  617,  U.  S.  Comp.  Stat.  1901, 
p.  549),  where  jurisdiction  over  the  person* 
and  8id>ject-matter  was  not  challenged,  and 
the  question  asserted  in  the  certificate  of  the* 
lower  court  was  whether  it  had  jurisdiction 
to  try  and  punish  the  defendant  for  con- 
tempt upon  the  facts  and  for  the  causes 
stated.     O'Neal  v.  United  States,  945 

10.  The  jurisdiction  of  the  Supreme  Court 
of  the  United  States  to  review  judgments 
of  the  courts  of  the  territory  of  Hawaii  is, 
under  the  act  of  April  30,  1900,  §  86  (31 
Stat,  at  L.  141,  chap.  339),  to  be  meas- 
ured by  the  power  conferred  upon  the  former 
court  to  review  judgments  of  state  courts. 
Equitable  L.  Assur.   Soc.  v.  Brown,       190 

11.  The  affirmance  by  a  territorial  su- 
preme court  of  a  judgment  for  plaintiff  in. 
an  action  of  forcible  entry  and  detainer,  in 
which  defendant  set  up  an  equitable  title  to 
the  lAnd,  cannot  b«^  reviewed  by  the  Supreme 
Court  of  the  United  States,  where  the  value 
of  the  possession,  which  alone  could  be  in 
contest  in  such  an  action,  and  which  alone 
was  determined  by  the  judgment,  was  less 
than  $6,000.    McClung  v.  Penny,  751 

b.  Over  State  Courts, 

JLarw  Federal  qneition  must  be  raised. 

12.  The  F^eral  question  relied  upon  as 
coiif erring  original  jurisdiction  on  a  circuit 
court  of  the  United  States  must  appear 
necessarily  by  plaintiff's  statement  of  his 
own  claim,  and  cannot  arise  from  mere  al- 
legations in  the  bill  of  the  defense  which  the- 
defendants  intend  to  set  up,  or  which  they 
rely  upon.  Boston  &  M.  Consol.  Copper  & 
S.  Min.  Co.  V.  Montana  Ore  Purchasing  Co. 

626. 

13.  A  Federal  right  is  "specially  set  up  or 
claimed  in  a  state  court,"  within  the  mean- 
ing of  U.  S.  Rev.  Stat.  §  709  (U.  S.  Comp. 
Stat.  1901,  p.  575),  so  as  to  confer  juris- 
diction on  the  Supreme  Court  of  the  United 
States  of  a  writ  of  error  to  such  court, 
where  a  claim  of  such  right  sufficiently  ap- 
pears in  a  motion  for  new  trial  and  in  the 
issignments  of  error  in  the  state  supreme- 
court,  and  was  fully  considered  in  the  opin- 
ion of  that  court,  whose  decision  was  ad- 
v'erse  to  such  claim.  San  Jos6  Land  &  Water 
Co.  V.  San  Jos6  Ranch  Co.  765 

14.  A  decision  of  a  state  court  in  con- 
demnation proceedings  is  not  reviewable  in 
the  Supreme  Court  of  the  United  States  on 
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the  theory  that  due  process  of  law  was 
4emed  thereby,  or  property  taken  without 
just  oompezl8atioz^  where  there  is  nothiiig  in 
the  record  which  adequately  shows  that  the 
state  court  was*  led  to  suppose  that  any 
-claim  was  made  under  the  Constitution  of 
the  United  States,  or  that  an^  ruling  in- 
volved a  decision  against  a  right  set  up 
under  that  instrument.  Hooker  v.  Los  An- 
geles, 487 

15.  A  certificate  of  the  chief  judge  of  the 
liighest  state  court  that  a  Federal  question 
was  involved  is  not  properly  a  part  of  the 
Tecord,  and  is  insufficient  in  itself  to  confer 
Jurisdiction  on  the  Supreme  Court  of  the 
United  States  to  review  a  judgment  of  the 
«tate  court  or  to  determine  Federal  ques- 
tions which  do  not  appear  from  the  record 
to  have  been  brought  to  the  attention  of  that 
<oourt.     Home  for  Incurables  v.  New  York, 

117 

16.  A  claim  that  the  admission  in  evidence 
•of  the  previous  testimony  of  an  absent  wit- 
ness was  in  violation  of  the  14th  Amendment 
to  the  Federal  Constitution  was  not 
epecially  set  up  at  the  proper  time  and  in 
the  proper  way  to  confer  jurisdiction  on 
the  Supreme  Court  of  the  United  States  to 
review  the  judgment  of  the  highest  court  of 
a  state,  b^  an  assignment  of  error  in  that 
•court,  which  was  not  considered  by  it  pre- 
sumably because  no  such  question  had  been 
raised  in  the  trial  oouit.  Jacobi  v.  Ala- 
bama, 106 

When     Federal     question     most     be 
.  raised. 

See  also  atipra,  16;  infra,  55;  Judgment,  10. 

17.  A  Federal  question  was  not  set  up 
too  late  to  confer  jurisdiction  on  the  Su- 
preme Court  of  the  United  States  of  a  writ 
•of  error  to  a  state  court,  where  it  was  raised 
by  the  assignments  of  error  in  the  state  su- 
preme court,  and  was  considered  and  decided 
ny  a  commission  appointed  to  aid  that  court 
in  the  discharge  of  its  duties,  and  the  judg- 
ment of  such  commission  was,  for  the  rea- 
sons stated  in  its  report,  affirmed  by  the 
state  supreme  court.  Farmers'  A  M.  Ins. 
•Co.  V.  Dobney,  821 

18.  A  j;2dgment  of  a  state  court  cannot 
be  reviewed  in  the  Supreme  Court  of  the 
United  States  on  the  ground  that  it  denied 
A  right,  title,  privilege,  or  immunity  secured 
by  Uie  Federal  Constitution,  where  it  does 
not  appear  on  the  face  of  the  record  that 
such  right,  title,  privil^e,  or  immunity  was 
specially  set  up  or  claimed  in  the  state 
^eourt.     Home  for  Incurables  v.  New  York, 

117 

19.  A  judgment  of  a  state  court  uphold- 
ing a  state  statute  which  is  claimed  to  vio- 
late the  Federal  Constitution  is  not  review- 
able in  the  Supreme  Court  of  the  United 
States,  where  the  state  court  declined  to 
pass  on  the  Federal  question  because  it  was 
not  rais^  in  the  trial  court  as  required  by 
the  state  practice.    Layton  v.  Missouri,  214 

20.  A  Federal  question  is  raised  too  late 
to  confer  jurisdiction  on  the  Supreme  Court 
4>f  the  United  States  to  review  the  judgment 
oi  a  state  court,  where  it  is  first  suggested 
1206 


upon  application  for  a  rehearing  after  the 
final  decision  of  the  highest  i^te  ooujt. 
Weber  v.  Rogan,  363 

21.  A  Federal  question  first  raised  in  a 
petition  for  rdiearing  in  the  highest  state 
court  is  raised  too  late  to  coxrfer  jurisdic- 
tion upon  the  Supreme  Court  of  the  United 
States,  where  such  petition  was  denied  with> 
out  opinion.    Mutual  L.  Ins.  Co.  v.  McGrew, 

480 

22.  The  claim  that  a  state  court  denied 
full  faith  and  credit  to  a  statute  of  another 
state  is  not  raised  in  time  to  bring  the  case 
within  the  appellate  jurisdiction  of  the  Su- 
preme Court  of  the  United  States,  where 
it  first  appears  in  the  petition  for  a  writ  of 
error  from  that  court  to  the  state  court. 
Johnson  v.  New  York  L.  Ins.  Co.  273 

23.  The  repugnancy  to  the  Federal  Qonsti- 
tution-  of  a  state  statute  under  whidb  the 
trial  court  assumed  to  try  without  a  jury 
the  questions  of  fact  upon  which  the  rights 
in  controversy  depended  is  not  reviewable  in 
the  Supreme  Court  of  the  United  States  on 
writ  of  error  to  a  state  court,  where  the 
question  first  appears  in  the  petition  for 
such  writ  of  error,  and  the  state  supreme 
court  did  not  pass  upon  the  action  of  the 
trial  court  in  view  of  its  unconstitution- 
ality. Telluride  Power  TransmissiiMi  Co.  v. 
Rio  Grande  Western  R.  Co.  307 

Wbat  are  Federal  questions. 

See  also  supra,  23;  infra,  56,  57. 

24.  The  Supreme  Court  of  the  United 
States  is  not  without  jurisdiction  of  a  writ 
of  error  to  a  state  court  because  that  court 
committed  no  error  in  deciding  the  Federal 
question  involved.    Andrews  v.  Andrews,  366 

25.  A  decision  of  a  state  court  adverse  to 
a  claim  under  the  Federal  Constitution, 
specially  made  in  a  motion  to  set  aside  the 
judgment,  raises  a  Federal  question,  for  the 
purpose  of  a  review  in  the  Supreme  Court 
of  tne  United  States.    Manley  v.  Park,    296 

26.  A  decision  of  a  state  court,  which 
merely  construes  a  statute  of  another  state 
as  inapplicable  to  the  case  before  it,  and  does 
not  denv  the  validity  of  such  statute,  is  not 
reviewable  in  the  Supreme  Court  of  the 
United  States  as  a  decision  denying  full 
faith  and  credit  to  such  statute.  Johnson  v. 
New  York  L.  Ins.  Co.  273 

27.  An  objection  raised  in  the  state  court, 
that  a  state  statute  is  uncozAtitutional  and 
void,  relates  only  to  the  power  of  the  stats 
le^slature  under  the  state  Constitution,  and 
raises  no  Federal  auestion  which  will  give 
the  Supreme  Court  of  the  United  States 
jurisdiction  to  review  a  judgment  of  the 
state  court  sustaining  the  validity  of  the 
statute.    Layton  v.  l£ssouri,  214 

28.  A  decision  of  a  state  court  refusing  a 
petition  for  a  writ  of  mandamus,  in  which 
relator  claimed  and  set  up  a  right  under 
the  Constitution  of  the  United  States,  is 
tantamount  to  the  denial  of  that  right,  and 
is  therefore  reviewable  in  the  Supreme  Court 
of  the  United  States.  Detroit,  Ft.  W.  ft 
B.  I.  R.  Co.  V.  Osbom,  860 

29.  An  averment  in  an  answer  ia  a  suit 
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bj  a  diyoreed  wife  on  a  policy  of  insuirance 
4>n  her  former  huBband's  life,  ihat>  by  vir- 
tue  of  the  Hawaiian  laws  and  the  decree  ol 
•divorce  thereunder,  all  her  rights  in  such 
policy  had  passed  to  and  become  the  prop- 
<erty  of  her  husband,  is  not  the  special  asser- 
tion of  a  right  <Mr  claim  under  the  treat^r 
with  Hawaii,  which  is  essential,  under  U.  S. 
Rev.  Stat.  §  709  (U.  S.  Comp.  Stat.  1901, 
p.  575),  to  confer  jurisdiction  on  the  Su- 
preme Court  of  the  United  States  to  review 
ft  judgment  of  a  state  court  adverse  to  such 
right  or  daim.  Mutual  L.  Ins.  Co.  v.  Mc- 
Orew,  480 

30.  The  judgment  of  a  state  court  sustain- 
ing the  validity  of  the  act  of  Congress  of 
February  28,  1878  (20  Stat,  at  L.  25,  chap. 
:20),  making  the  silver  dollar  of  412.5  grains 
troy  of  stamdard  silver  a  full  legal  tender, 
•cannot  be  reviewed  in  the  Supreme  Court  of 
the  United  States,  since  that  court  has  juris- 
diction, under  U.  S.  Rev.  Stat.  §  709,  to 
review  the  judgment  of  a  state  court  upon 
the  validity  of  a  Federal  statute,  onl^  when 
against  its  validity.    Baker  v.  Baldwin,    75 

31.  The  question  whether  a  mimiclpality, 
l>y  refusing  to  hear  objections  to  a  public 
improvement,  is  estopped  to  collect  anj^  por- 
tion of  the  cost  thereof  from  the  objector, 
is  not  a  Federal  question  which  may  be  re- 
viewed by  the  Supreme  Court  of  the  United 
States  on  writ  of  error  to  a  state  court. 
Schaefer  v.  Werling,  570 

32.  The  question  whether  an  advertising 
«ffent  was  entitled,  on  a  proper  conetruction 
m  his  contract  with  a  newspaper  corpora- 
tion, to  retain  a  specified  sum  each  month 
•out  of  the  moneys  received  by  him,  is  not 
Federal  in  its  nature;  and  a  decision  of  a 
«tate  court  thereon  is  therefore  not  subject 
to  review  in  the  Supreme  Court  of  the 
United  States  on  writ  of  error  to  that -court. 
Commercial  Pub.  Co.  v.  Beckwith,  598 

33.  A  change  of  view  by  the  highest  court 
of  a  state  with  respect  to  the  limit  of  pri- 
vate ownership  upon  tide  waters  does  not 
raise  a  case  under  the  contract  clause  of  the 
Federal  Constitution,  which  can  be  reviewed 
in  the  Supr^ne  Court  of  the  United  States. 
Hobile  Transp.  Co.  v.  Mobile,  266 

34.  Defenses,  in  an  action  in  ejectment 
brought  by  a  municipality  in  a  state  court, 
of  estoppel,  license,  payment  of  taxes,  the 
unconstitutionality  of  a  state  statute  be- 
cause the  title  does  not  describe  its  subject, 
want  of  power  in  the  state  to  convey  its 
title  to  the  municipality,  and  the  statute  of 
limitations, — are  of  a  local  nature,  and  pre- 
sent no  Federal  question  for  review  in  the 
Supreme  Court  of  the  United  States.        Id. 

35.  A  decision  of  a  state  court  adverse  to 
the  claim  of  title  to  land  set  up  by  a  state 
by  virtue  of  its  right  of  sovereignty  over 
the  beds  of  lakes  meandered  by  the  United 
States  government  presents  no  Federal  ques- 
tion which  will  sustain  a  writ  of  error  from 
the  Supreme  Court  of  the  United  States,  as 
such  sovereignty  rests  upon  no  Federal  stat- 
ute or  provision  of  the  Federal  Constitution, 
but  upon  general  principles  of  the  common 


law,  which  long  antedated  the  Constitution. 
Iowa  V.  Rood,  86 

36.  The  action  of  surveyors  for  the  Fed- 
eral government,  in  segre^tins  and  setting 
apart  a  lake  by  meandw  lines  from  the  pub- 
lic land,  and  the  approval  of  such  survey 
by  the  Commissioner  of  the  General  Land 
Office,  is  not  such  an  adjudication  by  the 
Federal  govemmoit,  by  its  authorized  offi- 
cers and  agents,  tha^  such  lake  is  the  prop- 
erty of  the  state,  and  not  a  part  of  the 
public  domain,  that  a  denial  by  a  state  court 
of  the  state's  claim  of  title  to  the  bed  of 
such  lake  can  be  reviewed  in  the  Supreme 
Court  of  the  United  States.  Id. 

37.  The  mere  fact  that  an  action  is 
brought  in  a  state  court,  under  U.  S.  Rev. 
Stat.  §§  2325,  2326  (U.  S.  Comp.  Stat.  1901, 
PI>.  1429,  1430),  in  support  of  an  adverse 
mining  claim,  does  not  of  itself  entitle  the 
defeated  pariy  to  a  writ  of  error  from  the 
Supreme  Court  of  the  United  States.  Reals 
V.  Cone,  435 

38.  A  ruling  of  a  state  court  adverse  to 
plaintiff's  claim  that  the  decision  by  the 
Land  Department  of  a  question  <^  fact  on 
the  hearing  of  a  protest  filed  by  him  and 
others  against  defendants'  original  mineral 
entry  was  rea  judicata  in  an  adverse  suit 
in  which  defendants  rely  on  a  subsequent 
entry  is  not  the  decision  of  a  Federal  ques- 
tion which  will  give  the  Supreme  Court  of 
the  United  States  jurisdiction  to  review  the 
judgment  of  the  state  court.  Id. 

39.  Whether  statements  made  on  'a  hear- 
ing, before  the  Land  Department,  of  a  pro- 
test against  a  mineral  entry,  work  an  es- 
toppel in  pais  which  amounts  to  a  defense 
to  a  claim  of  title  under  a  subsequent  en- 
try, involves  no  Federal  question  which 
will  give  the  Supreme  Court  of  the  United 
Stat^  jurisdiction  to  review  the  judgment 
of  a  state  court.  Id. 

40.  A  Federal  question  reviewable  in  the 
Supreme  Court  of  the  United  States  is  in- 
volved in  a  decision  of  a  state  court  in  favor 
of  plaintiff  in  a  controversy  over  the  owner- 
ship of  ore,  ir  which  defendant  claimed  that 
under  thp  act  of  May  10,  1872  (17  Stat,  at 
L.  91,  chap.  152,  §§  2,  3),  title  thereto  passed 
to  it  through  its  patent,  instead  of  to  plain- 
tiff, because  the  end  lines  of  the  latter's 
patent  were  not  parallel,  plaintiff  contend- 
ing that  its  title  was  acquired  under  the  act 
of  July  26,  1866  (14  Stat,  at  L.  251,  chap. 
262),  which  did  not  require  parallelism, of 
end  lines.  Kennedy  Min.  &  Milling  Co.  v. 
Argonaut  Min.  Co.  685 

41.  A  decision  of  a  state  court  adverse  to 
the  claim  that,  under  Mexican  and  Spanish 
grants  confirmed  and  patented  under  the 
act  of  Congress  of  Iklarch  3,  1851  (9  Stat, 
at  L.  631,  chap.  41),  the  owners  of  the  land 
were  entitled  to  riparian  rights  and  subter- 
ranean waters,  involves  no  Federal  question 
reviewable  in  the  Supreme  Court  of  the 
United  States,  where  the  validity  of  such 
net  was  not  drawn  in  question.  Hooker  v. 
1^8  Angeles,  487 

42.  Allegations  in  a  complaint,  which  set 
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up  a  right  to  recover  as  the  result  of  a  ju- 
dicial sale. under  the  decrees  of  courts  of 
the  United  States  and  of  a  state,  raise  Fed- 
eral questions  which  confer  jurisdiction  on 
the  Supreme  Court  of  the  United  States  to 
review  a  judgment  of  a  state  court  denying 
a  recovery.  Commercial  Pub.  Co.  v.  Beck- 
with,  508 

43.  A  decision  of  a  state  court  cannot  be 
reviewed  in  the  Supreme  Court  of  the 
United  States  on  the  ground  that  by  it  full 
faith  and  credit  were  denied  to  an  Hawaiian 
judgment,  in  violation  of  U.  S.  Const,  art. 
4,  §  1,  as  carried  out  by  U.  S.  Rev.  Stat.  § 
905  (U.  S.  Comp.  Stat.  1901,  p.  677),  where 
the  judgment  of  the  trial  court  was  rendered 
prior  to  the  act  of  April  30,  1900  (31  Stat, 
at  L:  142,  chap.  339),  providing  a  govern- 
ment for  Hawaii,  nni  such  contention  was 
not  brought  to  the  attention  of  the  highest 
state  court  in  any  form.  Mutual  L.  Ins. 
Co.  v.  McGrew,  480 

44.  A  claim  that  a  right  under  the  Fed- 
eral Constitution  would  be  denied  by  the 
rendition  of  a  deoree  of  foreclosure  by  a 
state  court,  unless  leave  to  file  a  supple- 
mentary answer  should  be  granted,  is  so 
clearly  without  foundation,  where  the  de- 
fense sought  to  be  interposed  is  without 
merit,  as  to  confer  no  jurisdiction  on  the 
Supreme  Court  of  the  United  States  of  a 
writ  of  error  to  the  state  court.  Sawyer  v. 
Piper,  767 

c.  Finality  of  DeoisiomL 

See  also  supra,  3,  4. 

45.  A  proceeding  to  obtain  from  the  dis- 
trict court  of  the  United  States  for  the  dis- 
trict of  Alaska  the  license  for  ocean  and 
coastwise  vessels  plying  in  Alaskan  waters 
prescribed  by  the  act  of  Congress  of  March 
3,  1890.  §  460  (30  Stat,  at  L.  1253,  1336, 
chap.  429),  is  not  an  action  or  suit  in  which 
a  final  judgment  can  be  rendered  from  which 
petitioners  can  appeal  to  Jthe  Supreme  Court 
of  the  United  States,  although  their  petition 
is  coupled  with  a  protest  against  being  com- 

gelled  to  take  out  such  a  license.     Pacific 
team  Whaling  Co.  v.  United  States,     253 

46.  A  decree  of  the  court  of  appeals  of 
the  District  of  Columbia,  which  reverses  so 
much  of  an  order  of  the  supreme  court  of 
that  District  as  is  appealed  from,  and  re- 
mands the  cause  to  that  court,  with  direc- 
tions to  vacate  that  portion  of  the  order, 
and  for  such  further  proceedings  in  the 
cause  according  to  law  as  may  be  right  and 
just,  is  not  final  so  as  to  be  within  the  ap- 
pellate jurisdiction  of  the  Supreme  Court 
of  the  United  States.  Macfarland  v.  Byrnes, 

162 

47.  A  decree  of  the  court  of  appeals  of 
the  District  of  Columbia,  which  reversed  an 
order  of  the  supreme  court  of  that  District 
in  condemnation  proceedings,  and  remanded 
the  cause  to  that  court,  ''that  proceedings 
may  be  taken  and  a  jury  of  twelve  ordered 
as  directed  by  the  statute,"  is  not  a  final 
decree  for  the  purpose  of  an  appeal  to  the 
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Supreme  Court  of  the  United  States.   Kao» 
farland  v.  Brown,  15^ 

III.  Ths  Rsooid. 

Adjourning  Term  of  Court  for  Preparation 

of,  see  Courts,  7. 
See  also  supra,  15. 

48.  An  exception  to  the  refusal  to  give  a. 
requested  instruction  is  sufficient  to  raise 
the  question  of  the  propriety  of  that  porti<m 
of  the  general  charge  wiiich  affirms  tne  coik> 
trary  of  such  request.  Connecticut  Mut.  L. 
Ins.  Co.v.  Hillmon,  44<^ 

49.  An  exception  to  the  findings  of  a  eom- 
missioner  i^  to  the  damages  to  be  awarded 
the  claimants  of  vessels  unlawfully  captured 
as  prize  of  war,  on  the  ground  that  they 
were  not  warranted  by  the  evidence,  is  suf- 
ficient to  open  the  question  as  to  whether  or 
not  such  damages  were  excessive,  where  all 
the  evidence  is  attached  to  the  commission- 
er's report.    United  States  v.  The  Habana^ 

900 

50.  The  Supreme  Court  of  the  United 
States,  though  bound  by  an  agreed  state- 
ment of  facts  when  reviewing  the  judgment 
of  a  state  court,  may  inquire  whether  the 
facts  agreed  upon  support  the  judgment. 
Kelley  v.  Rhoads,  35S^ 

51.  A  recital  in  an  agreed  statement,  that 
defendant  ofl'ered  to  introduce  testimony  of 
a  discrimination  against  negroes  in  the  se- 
lection of  grand  j«rors,  wiiich  was  relied 
upon  as  the  ground  for  his  motion  to  quash 
the  indictment,  will  not  be  taken  as  true  on 
error  to  a  state  court,  where  such  statement 
was  signed  "with  relation  to  case  as  settled 
by  judge,*'  and  he  stated  therein  that  he 
overruled  the  motion  because  the  statement 
of  facts  set  out  in  the  grounds  for  quash- 
ing the  indictment  did  not  appear  from  the 
records  or  otherwise,  and  that  in  the  absence 
of  any  showing  to  the  contrary  he  was 
bound  to  assume  that  the  jury  commission- 
ers had  done  their  duty,  and  the  record  dis- 
closes no  exception  to  the  supposed  refusal 
to  hear  the  proffered  evidence,  and  no  con- 
tention in  that  regard  on  the  appeal  to  the 
state  supreme  court.  Brownfield  t.  South 
Carolina,  88^ 

52.  A  second  application  for  removal  to  a 
Federal  court  raising  the  issue  of  fraudulent 
joinder  of  defendants,  when  made  after  a 
ruling  sustaining,  in  favor  of  one  of  two  de- 
fendants, a  demurrer  to  the  evidence,  cannot 
be  r^arded  as  erroneously  denied  by  a  state 
court,  where  the  evidence  demurred  to  is 
not  made  part  of  the  record,  and  this  issue 
was  first  raised  on  the  second  applicatioD^ 
without  stating  when  the  petitioner  first 
learned  of  the  fraud,  and  the  averments  of 
fraud  were  specifically  denied,  and,  so  far 
as  the  record  discloses,  the  petitioner,  who 
had  the  aflirmative  of  the  issue  failed  to 
make  out  its  case.  Kansas  City  Suburban 
Belt  R.  Co.  v.  Uerman,  76 
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lY.  Dismissal. 

Bffandamus  to  Compel  Reinstatement  of  Ap- 
peal, see  Manoahub,  1. 

53.  A  writ  of  error  to  review  the  Judg- 
xnent  of  a  state  court  in  an  action  for  usur- 

fation  of  public  office,  instituted  under 
hannon's  (Tenn.)  Code  1896,  §§  5166  et 
^seq,,  on  the  relation  of  persons  superseded 
"therein  by  a  legislative  act  challenged  as 
unconstitutional,  will  be  dismissed  where 
^he  terras  of  office  of  all  the  parties  to  the 
«uit,  both  relators  and  defendants,  have  ex- 
pired. Tennessee  ew  rel.  Maloney  v.  Con- 
•Son,  709 

54.  The  dismissal  of  an  appeal  from  an 
'Order  of  a  United  States  circuit  court  dis- 
missing writs  of  habeas  corpus  to  inquire 
into  a  detention  under  a  warrant  of  arrest 
issued  in  extradition  proceedings  is  not  re- 
-quired  because  of  the  pendency,  as  appears 
^n  the  argument  of  such  appeal,  of  proceed- 
ings on  a  second  complaint  by  the  demand- 
ing government,  which  reiterates  the  or- 
iginal charge  with  some  amplification,  and 
-charges  an  additional  offense.  Wright  v. 
Henkel,  948 

55.  A  writ  of  error  from  the  Supreme 
<^ourt  of  the  United  States  to  a  state  court 
will  be  dismissed  for  want  of  jurisdiction, 
where  no  claim  of  Federal  right  was  spe- 
•cially  set  up  or  called  to  the  attention  of 
the  state  court  in  any  way.  Onondaga  Na- 
-tion  V.  Thacher,  826 

50.  A  writ  of  error  to  review  a  judgment 
oi  a  state  court  adverse  to  a  title  claimed 
under  a  Spanish  grant  alleged  to  have  been 
perfected  under  the  treaty  with  Spain  of 
February  22,  1819  (8  Stat,  at  L.  252),  and 
4k  patent  from  the  United  States  in  alleged 
confirmation  of  such  claim,  will  not  be  dis- 
missed where  the  Federal  questions  so 
raised  cannot  be  considered  as  frivolous  and 
undeserving  of  notice.  Mobile  Transp.  Co. 
V.  Mobile,  266 

57.  The  dismissal  on  motion  of  a  writ  of 
«rror  to  the  supreme  court  of  the  territory 
^f  Hawaii,  which  is  governed  by  the  prin- 
ciples controlling  writs  of  error  to  .state 
•courts,  will  be  ordered,  instead  of  grant- 
ing a  motion  to  affirm,  where  the  subject- 
matter  of  the  controversy  is  not  inherently 
Federal,  and  the  only  Federal  question 
raised  has  been  so  explicitly  decided  by  the 
Supreme  Court  of  the  United  States  in  ac- 
•cordance  with  the  ruling  of  the  lower  court 
as*  to  foreclose  further  argument  on  the 
subject.    Equitable  K  Assur.  Soc.  v.  Brown, 
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Y.  Heabinq  and  Determination. 

a.  In  Oeneral. 

'Befusal  to  Review  Question  Whether  Offi- 
cers in  Charge  of  Jury  Sworn,  see  CoN- 
STiTUTiONAi,  Law,  20. 

68.  The  construction  by  a  state  court  of 
41  law  of  the  state  as  authorizing  the  court 
^  try  and  determine  in  a  condemnation  pro- 


ceeding an  adverse  claim  of  the  plaintiff 
therein  to  an  interest  in  the  property  sought 
to  be  condemned  is  conclusive  on  the  Su- 
preme Court  of  the  United  States  on  writ 
of  error  to  that  court.  Hooker  ▼.  Lob  An- 
geles, 487 

59.  The  jurisdiction  of  the  Supreme  Court 
of  the  United  States  to  consider  the  whole 
case  on  a  direct  appeal  from  a  circuit  court 
taken  under  the  act  of  March  3,  1891,  chap. 
517,  §  5  (20  Stat,  at  L.  827,  U.  S.  Comp. 
Stat.  1901,  p.  549),  in  a  case  in  which  a 
state  Constitution  is  claimed  to  violate  the 
Constitution  of  the  United  States,  cannot 
be  narrowed  to  a  review  of  the  question  of 
the  jurisdiction  of  the  circuit  court  as  a 
court  of  the  United  States,  by  a  certificate 
of  the  circuit  judge  which  raises  that  sin- 
gle question.     Giles  ▼.  Harris,  909 

b.  Discretionary  Matters, 

60.  The  discretion  of  the  trial  court  in 
permitting  the  cross-examination  of  a  wit- 
ness to  be  extended  beyond  the  limits  of  his 
direct  examination  will  not  be  reviewed  on 
appeal.     Fourth  Nat.*  Bank  v.  Albaugh,  673 

61.  The  refusal  of  the  trial  court  to  va- 
cate a  decree  because  of  the  incompetency 
of  a  juror,  first  discovered  after  verdict 
and  judgment,  is  not  an  abuse  of  its  dis- 
cretion in  the  premises,  where  the  verdict 
rendered  was  the  only  one  which  could  be 
rendered  consistently  with  the  facts.  Raub 
V.  Carpenter,  119 

62.  The  refusal  to  discharge  a  jury  and 
postpone  the  trial  because  of  the  mislead- 
ing effect  of  rulings  admitting  testimony 
on  the  question  of  damages,  afterwards  ex- 
cluded from  the  consideration  of  the  jury, 
is  not  an  abuse  of  discretion,  where  no  wit- 
nesses had  been  dischar^;ed,  nor  any  books 
or  documents  in  possession  of  counsel  sent 
away,  during  the  trial,  and  there  was  no 
offer  at  the  time  to  present  further  testi- 
mony. Fidelity  &  D.  Co.  v.  L.  Bucki  &  Son 
Lumber  Co.,  744 

c.  Objections  Not  Taken  Below, 

63.  Objections  to  the  validity  of  an  as- 
signment for  the  benefit  of  creditors  for 
want  of  acceptance,  and  to  the  form  of  the 
judgment,  cannot  be  raised  for  the  first 
time  in  the  Supreme  Court  of  the  United 
States.    Robinson  v.  Belt,  65 

64.  Tlie  absence  of  averments,  in  a  bill 
in  a  circuit  court  of  the  United  States, 
showing  that  the  jurisdictional  amount  was 
in  dispute,  is  not  available  on  an  appeal  to 
the  Supreme  Court  of  the  United  States, 
which  raises  the  question  of  the  jurisdiction 
of  the  lower  court  on  another  ground,  where 
no  objection  to  the  admission  of  such  alle- 
gations was  made  in  that  court.  Giles  v. 
Harris,  909 

• 

d.  Objections  Waived  or  Cured  Below, 

65.  The  objection  that  plaintiff  on  the 
trial  of  two  consolidated  cases  was  allowM 
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fliz,  instead  of  three,  peremptory  challenges, 
is  not  available  to  a  defendant  who  used 
but  two  of  the  three  peremptory  challenges 
to  which,  under  U.  6.  Rev.  Stat.  §  815  (U. 
8.  Comp.  Stat.  1901,  p.  629),  it  was  en- 
titled. Connecticut  Mut.  L.  Ins.  Co.  v.  Hill- 
mon,  446 

66.  The  right  of  defendant  to  Object  that 
a  juror  was  disqualified  because  it  appeared 
during  the  trial  that  he  had  been  convicted 
of  a  felony,  contrary  to  his  statement  on 
his  voir  dtre,  n  waived  by  failure  to  raise 
the  question  until  after  verdict.  Queenan 
V.  Oklahoma,  1175 

67.  Caveators  who  appear  and  go  to  trial 
in  a  proceeding  to  probate  a  will,  without 
seeking  further  time  for  the  purpose  of 
securing  additional  testimony  or  preparing 
for  the  hearing,  cannot  claim  to  nave  been 
prejudiced  by  a  defect  in  a  notice  of  pub- 
lication.    Leach  v.  Burr,  567 

e.  Findings  of  Fact. 

68.  The  evidence  upon  which  the  findings 
of  fact  in  a  state  court  rest  cannot  be  re- 
viewed by  the  Supreme  Court  of  the  United 
States  on  writ  of  error  to  the  state  court. 
Thayer  v.  Spratt,  846 

69.  Findines  of  fact  or  questions  of  local 
law  upon  wnich  depends  a  party's  right, 
under  U.  8.  Rev.  Stat,  f  2339  (U.  S.  Comp. 
Stat.  1901,  p.  1437),  to  the  protection  of 
vested  water  rights,  are  not  reviewable  in 
the  Supreme  Court  of  the  United  States  on 
writ  of  error  to  a  state  court.  Telluride 
Power  Transmission  Co.  v.  Rio  Grande 
•Western  R.  Co.  307 

70.  The  disputed  facts  involved  in  concur- 
rent findings  of  a  master  and  both  the  cir- 
cuit court  and  the  circuit  court  of  appeals 
that  a  society  had  not  been  dissolved,  eith- 
er by  the  consent  of  its  members  or  by  the 
abandonment  of  the  purpose  for  which  it 
was  founded,  will  not  be  reviewed  by  the 
Supreme  Court  of  the  United  States. 
Schwartz  v.  Duss,  53 

71.  A  finding  of  the  court  of  private  land 
claims,  that  "the  evidence  as  to  the  settle- 
ment and  occupation  of  the  tract  purport- 
ing to  have  been  granted,  continuity  of  pos- 
session, cultivation,  residence,  improvement, 
claim  of  ownership,  notoriety  of  the  grant, 
and  knowledge  of  the  existence  in  the  com- 
munity or  by  the  oldest  inhabitants  now  liv- 
ing is  so  vague,  contradictory,  and  uncer- 
tam  as  to  be  almost  wholly  wanting,"  will, 
in  the  absence  of  clear  evidence  to  the  con- 
trary, be  adopted  on  appeal  by  the  Supreme 
Court  of  the  United  States.  Sena  v.  United 
States,  787 

f.  What  Errors  Warrant  Reversal. 

See  also  Statutes,  8. 

72.  The  denial  of  an  application  for  bail 
in  foreign  extradition  proceedings,  support- 
ed by  the  affidavit  of  petitioner's  physician 
that  he  was  suffering  from  bronchitis  and 
a    severe    chill    which    might   develop    into 

Jneumonia,  and  that  the  confinement  tended 
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^eatly  to  injure  his  health  and  to  result 
m  serious  impairment,  is  not  reversible  er- 
ror, although  the  refusal  was  put  upon  the- 
g'ound  of  the  want  of  power.  Wright  v. 
oskel,  94» 

73.  The  decision  of  a  state  court  that  »^ 
charter  exemption  from  taxation  of  the- 
property,  of  whatever  kind  and  description, 
belonging  or  appertaining  to  a  theological 
seminary,  does  not  include  property  owned,, 
rented,  or  held  by  it  as  an  investment,  but 
not  used  in  immediate  connection  with  the- 
seminary,  although  the  income  thereof  i» 
used  only  for  the  purposes  of  the  school, 
is  not  so  obviously  erroneous  as  to  require- 
reversal  by  the  Supreme  Court  of  the  United. 
States  because  the  charter  provides  that  the- 
act  ''shall  be  construed  liberally  in  all 
courts  for  the  purposes  therein  expressed.*^ 
Chicago  Theological  Sem.  v.  Illinois  ex  reL 
Raymond,  641 

74.  Error,  if  any,  committed  by  a  court- 
in  declining  jurisdiction  of  an  appeal  fronk 
an  order  overruling  a  motion  to  vacate  a. 
judgment  dismissing  the  case  for  want  of 
prosecution  does  not  require  reversal  or 
modification  in  the  Supreme  Court  of  the* 
United  States,  where,  if  the  court  had  en- 
tertained jurisdiction,  it  must  have  affirmed 
the  order  appealed  from.  Tubman  v.  Bal- 
timore &  O.  R.  Co.  94& 

75.  A  ruling  in  a  suit  on  a  policy  of  lif& 
Insurance,  sustaining  demurrers  to  pleas  of 
breach  of  warranty  with  respect  to  the  in- 
sured's use  of  intoxicating  liquors,  is  not 
prejudicial,  even  though  erroneous,  where- 
the  jury  found  for  plaintiff  under  the  in- 
structions that,  if  they  foimd  the  insured's, 
answers  on  that  subject  to  be  untrue,  they 
should  find  for  defendant.  Home  L.  Ins» 
Co.   V.    Fisher,    .  667 

76.  Permitting  the  deposition  of  a  witness 
to  be  read  when  the  witness  is  actually  in 
court  and  his  presence  is  known  is  not  pre-* 
judicial  error,  where  he  is  subsequently- 
called  by  the  objecting  party,  and  gives- 
fully  his  explanation  of  the  deposition  and 
his  testimony  as  to  the  subject  to  which 
it  relates.     Texas  &  P.  R.  Co.  v.  Watson,. 
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77.  To  charge  the  jury  that  the  au-^ 
thority  of  a  bank  cashier  to  draw  a  draft: 
in  his  official  capacity  in  his  individual 
favor  may  be  implied  from  the  course  of 
previous  business  is  error  which  requires- 
the  reversal  of  a  judgment  which  sustains- 
the  right  of  a  collecting  bank  to  retain  the- 
proce^ls  in  payment  of  his  individual  debt,, 
where  such  draft  was  in  fact  not  drawn  t4> 
his  individual  order,  but  by  him  as  cash- 
ier to  his  order  as  cashier,  and  indorsed 
for  deposit  to  his  credit  as  cashier.  Ran- 
kin V.  Chase  Nat.  Bank,  594^ 

78.  The  refusal  of  a  requested  instruetioni 
which  singles  out  certain  testimony  as  de> 
terminative  of  a  reasonable  doubt  of  guilt, 
is  not  error,  even  if  such  instruction  be  a. 
correct  one,  where  the  whole  case  is  sub- 
mitted to  the  jury.     Bird  v.  United  States,, 

lOO 
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VL  Judgment. 

79.  The  drcuit  court  of  ai^>eal8  in  refers- 
ing  an  order  <^  a  oircuit  court  granting  upon 
em  parte  affidavits  a  preliminary  injuncu<m 
In  a  suit  for  the  infringement  of  a  patent 
^ould  not  disnuBS  the  bill,  where  complain- 
ants apparently  had  no  opportunity,  previ- 
ous to  the  hearing  in  the  lower  court,  to 
inspect  the  affidavits  filed  by  defendants, 
and  was  granted  no  leave  to  rebut  them. 
Brill  V.  Pedcham  Motor  Truck  &  Wheel  Co. 

706 

80.  A  mandate  from  the  Supreme  Court 
ci  the  United  States,  which  directs  the  en- 
try of  a  decree  in  conformity  with  its 
opinion  dividing  the  damages  caused  in  a 
eollision  between  vessels  hdd  in  fault,  but 
leaving  undisturbed  a  judgment  obtained  bv 
the  owners  of  ithe  cargo  against  one  of  such 
▼essels  for  the  full  amount  of  their  damages, 
does  not  require  that  such  decree  provide 
for  the  recoupment  by  the  latter  vessel  of 
one  half  of  the  damages  to  such  cargo  from 
the  moiety  of  damages  awarded  to  the  other 
▼essel.  Union  Steiunboat  Co.  v.  Erie  &  W. 
Transp.  Ca  854 


By  Nonresident  Defendant  in  Divorce 
Suit,  see  Husband  and  Wife. 

APPROPRIATION. 

For    French     Spoliation    Claims,    see 
Claims,  2. 

ARBITRATION. 

An  award  signed  by  two  of  the  three 
members  of  a  commission  appointed  to  de- 
termine the  amount  of  the  indemnity  to  be 
paid  by  the  Republic  of  Colombia  to  the 
assignee  of  a  railroad  concession  in  exchange 
for  the  surrender  of  the  concession  and  rail- 
road cannot  be  defeated  by  that  government 
because  its  commissioner  resigned  after  the 
discussions  were  closed,  where  the  commis- 
•ion  had,  at  t^  outset,  resolved,  under  the 
power  given  to  it  by  the  submission  agree- 
ment to  determine  the  procedure  to  be  fol- 
lowed, that  a  majority  vote  should  govern, 
^-especially  where  possession  of  the  railroad 
was  surrendered  to  the  government  pursu- 
ant to  the  terms  of  the  submission.  Colom- 
bia V.  Cauca  Co.  1159 


1.  The  settled  practice  of  the  War  Depart- 
ment to  deny  an  officer  discharged  at  his 
own  request  the  travel  pay  and  commutation 
of  subsistence  from  the  place  of  discharge 
to  the  place  of  enrollment,  allowable  by  U. 
6.  Rev.  Stat.  S  1289  (U.  S.  Comp.  Stat 
1901,  p.  915),  as  amended  by  the  act  of 
February  27,  1877,  chap.  69  (19  Stat,  at 
Ia  243,  244),  "when  an  officer  is  discharged 
from  the  service  except  hy  way  of  punish- 
ment for  an  offense,"  is  not  so  clearly  erro- 
neous as  to  justify  the  courts  in  construing 
such  provision  as  including  a  discharge  on 
fesignation.     United  Stat^  v.  Sweet,    907 

2.  An  enlisted  man  in  the  Volimteer  Army 


of  the  United  States,  who  has  been  di»» 
chaiged  on  his  own  application,  is  not  enti- 
tled to  recover  the  travel  pay  and  coounufa- 
tion  of  subsistence  from  the  place  of  his  dis- 
charge to  the  place  of  his  enrollment,  which 
are  allowable  by  U.  8.  Rev.  Stat.  §  1290- 
(U.  8.  Comp.  Stat.  1901,  p.  916),  when  dis- 
charged from  the  service  except  by  way  of 
punishment  for  an  offense.  United  States- 
V.  Bamett,  908> 

ASSESSMENT     INSURANCE      COM* 


See  InsttbanoBj  1. 

ASSESSMENTS. 

On  Stockholders,  see  Corporations, 

ASSETS. 

Of  Bankrupt,  see  Bankruptot,  8. 


ASSIGNMENT  FOR  CREDITORS. 

First  Objecting  to  Validity  of,  see  Af* 

PEAL  AND  ErBOR,  63. 

Claims  of  Assignee  against  Assignor'^ 
Estate  in  Bankruptcy,  see  Bank- 
ruptcy, 12-20. 

Effect  of  Bankruptcy  Proceedings  on,, 
see  BANKBtJPTCT,  9,  10. 

Law  Qoveming  Validity  of,  see  Con- 
flict OF  IM.WS,  3. 

Admissibility  of  Declarations  of  Trus- 
tee in,  see  EVIDENGB,  12. 

ASSOCIATIONS. 

Presumption  of  Discharge  of  Obligation 
to  Deceased  Members  by,  see  Evi- 
dence, 3,  4. 

Resulting  Trust  in  Property  for  Bene- 
fit of,  see  Trusts,  1. 

ASSITMPSIT. 

For  Money  Paid  on  Contract  Rescinded 
for  Fraud,  see  Contracts,  2. 

One  who  has  in  good  faith  received  cur- 
rency in  payment  of  an  existing  debt  cannot 
be  compelled  to  make  repayment  because  it 
subsequently  appears  that  such  currency 
had  been  embezzled  by  the  one  who  made  the- 
payment.     Rankin  v.  Chase  Nat.  Bank,  594 

ASSUMPTION  OF  BISK. 

By  Servant,  see  Master  and  Servant,. 
2. 


ATTACHMENT. 

Amount  of  Recovery  on  Bond  in, 
Damages,  2,  3. 


ATTORNET  GENERAL. 

Jurisdiction  over  Successors  in  Office  of,. 

see  Courts,  11. 
Jurisdiction    of    Suit    to    Enjoin,  .  see- 

Courts,  23. 

ATTORNEYS. 

Claim  for  Services  in  Unsuccessfully 
Resisting  Bankruptcy  Proceedings- 
against  Assignors  for  Creditors,  see 
Bankruptcy,  12. 

Contempt  by,  see  Contempt. 
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ATTORNETS'  FEES. 

Againfit  Insuranoe  Company,  aee  OoK- 
STITUnONAL  lAw,  3,  10. 

In  Dissolving  Attachment,  as  Element 
of  Damages,  see  Damages,  3. 

AWARD. 

By  Majority  of  Arbitrators,  see  Aam- 

TEATION. 


In  Foreign  Extradition  Proceedings,  see 

Appeal  and  Ebbob,  72. 
Surety  on   Bankrupt's   Bail  Bond,  see 

Bankbuptgt,  1,  3. 

BANKRUPTCY. 

Mode  of  Reviewing  Judgment  in  Pro- 
ceedings in,  see  Appeal  and  Ebbob!, 
1. 

Contempt  of  Bankruptcy  Court,  see 
Contempt. 

1.  The  surety  on  a  bankrupt's  bail  bond, 
in  whose  handls  property  was  deposited  by 
the  bankrupt  to  indemnify  him  for  his  lia- 
bility, is  an  adverse  claimant  within  the 
meaning  of  the  bankruptcy  act  of  1808, 
§§  23a,  h  (30  SUt.  at  L.  552,  chap.  541, 
U.  S.  Comp.  Stat.  1901,  p.  3431),  and  can- 
not be  proceeded  against  in  the  bankruptcy 
•court  unless  by  his  consent,  as  provided  for 
therein.     Jaquith  v.  Rowley,  620 

2.  A  petition  filed  in  a  bankruptcy  court 
by  creditors  of  the  bankrupt,  asserting  a 
lien  on  the  proceeds  of  a  seat  in  the  stock 
•exchange,  which  had  not  been  insisted  upon 
bectiuse  they  had  collected  their  claims  by 
what  they  mistakenly  supposed  were  valid 
Attachments  of  the  bankrupt's  property,  is 
A  bankruptcy  proceeding  under  the  bank- 
ruptcy act  of  1898,  §  2,  d.  7,  within  the 
meaning  of  §  25,  regulating  appeals  in  bank- 
ruptcy proceedings,  and  a  decree  thereon  is, 
therefore,  not  an  independent  ground  of 
Appeal,  where  it  was  not,  within  the  mean- 
ing of  §  25a,  3,  *'a  judgment  allowing  or 
rejecting  a  debt  or  claim  of  $500  or  over." 
Hutchinson  v.  Otis,  1179 

•Jurisdiction. 

3.  A  court  of  bankruptcy  Is  without  ju- 
risdiction to  enjoin  the  plaint  ills  in  suits 
against  the'  bankrupt  in  the  state  courts 
from  collecting  their  judgments  from  the 
surety  on  the  bankrupt's  bail  bond.  Ja- 
•quilh  V.  Rowley,  620 

4.  A  court  of  bankruptcy  is  without  ju- 
risdiction to  enjoin  further  proceedings  un- 
•der  the  judgment  of  a  state  court  in  a  judg- 
ment creditors'  action  *  commenced  before 
the  passage  of  the  bankruptcy  act,  which 
set  aside  as  fraudulent  certain  transfers  of 
property  made  by  the  bankrupt,  and  di- 
rected the  payment  of  the  amount  of  the 
judgments  out  of  the  proceeds  of  a  sale 
■of  the  judgment  debtor's  property  under 
an  order  of  the  state  court.  Metcalf  Bros. 
^  Co.  V.  Barker,  122 

5.  A  suit  to  enjoin  the  further  prosecution 
In  u  state  court  of  a  long  pending  suit  b^ 
a  judgment  creditor  to  have  a  deed  set 
aside  as  fraudulent,  and  the  property  de- 
1212 


scribed  therein  sold  and  the  prooeeds  a|^ 
plied  to  the  payment  of  the  judgment  ami 
the  satisfaction  of  the  liens  existing  against 
the  property,  is  not  within  the  juribdiction 
of  a  court  of  bankruptcy,— especially  whero 
instituted  by  the  bankrupt  himself.  Pick- 
ens V.  Roy,  128 

6.  The  jurisdiction  of  a  stat«  court  over 
a  suit  by  a  judgment  creditor  to  set  aside 
a  deed  as  fraudulent  is  not  lost  by  the 
action  of  the  complainant  in  proving  up  her 
judgment  as  a  preferred  debt  before  the 
referee  in  bankruptcy  proceedings;  nor  does 
such  action  amount  to  her  consent  to  the 
exercise  by  a  court  of  bankruptcy  of  ju- 
risdiction to  enjoin  further  proceedings  in 
the  state  court.  Id. 

7.  A  court  of  bankruptcy  has  no  juris- 
diction to  enforce,  against  the  bankrupt's 
exemption,  the  rights  of  lAsecured  credi- 
tors whose  evidences  of  indebtedness  con- 
tain the  waiver  of  homestead  and  exemption 
authorized  by  the  state  Constitution  and 
laws,  by  reason  of  the  authority  conferred 
upon  such  court  by  the  bankruptcy  act  of 
1898  (30  Stat,  at  L.  544,  chap.  541,  U.  S. 
Comp.  Stat.  1901,  p.  3418),  to  control  ex- 
empt property,  in  order  to  set  it  aside,  and 
thus  exclude  it  from  the  assets  of  the 
bankrupt's  estate  to  be  administered.  Lock- 
wood  V.  Exchange  Bank  of  Fort  Valley,  1061 

Assets  of  bankrupt. 

8.  The  membership  of  a  bankrupt  in  the 
Philadelphia  Stock  Exchange,  which  has  a 
considerable  vendible  value,  the  purchaser 
taking  it  subject  to  his  election  by  the  ex- 
change and  certain  other  conditions,  is 
property  of  the  bankrupt  within  the  mean- 
ing of  the  bankruptcy  act  of  1898,  f  70 
(30  Stat,  at  L.  566,  chap.  541,  U.  S.  Comp. 
Stat.  190i,  p.  3451),  vesting  the  trustee 
with  the  title  of  the  bankrupt  to  "property 
which,  prior  to  the  filing  Jof  the  petition, 
he  could  by  any  means  have  transferred." 
Page  V.  Edmunds,  318 

Prefeveneee. 

9.  A  general  deed  of  assignment  is  so 
far  avoided  by  an  adjudication  in  bank- 
ruptcy against  the  assignor  on  a  petition 
filed  within  four  months  after  the  making 
of  the  assignment  as  to  defeat  the  right 
of  any  claim  against  the  bankrupt's  estate 
to  the  preference  given  by  such  deed.  Ran- 
dolph V.  Scruggs,  1165 

10.  Claims  for  services  rendered  to  the 
assignee  in  a  general  deed  of  assignm'ent 
prior  to  an  adjudication  in  bankruptcy 
against  the  assignor  on  a  petition  filed  with- 
in four  months  after  the  making  of  the 
assignment  are  preferred  claims  against  the 
bankrupt's  estate  to  the  same  extent  as  if 
the  assignee  had  paid  the  claims.  Id. 

11.  Payments  by  the  vendees  on  a  run- 
ning account  for  goods  which  were  sold  and 
delivered  after  they  had  become  insolvent, 
when  received  by  the  vendor  in  the  regular 
course  of  business  and  without  idea  or  in- 
tention on   his  part  of  obtaining  a  prefer- 

jence  thereby,  are  not,  though  made  within 
four  mouths  before  the   petition   in   bank- 

187»  188,  189,  190  U.  S. 


Bankruptot. 


fluptcy  was  filed  for  such  vendees,  prefer- 
ences within  the  meaning  of  the  bankrupt- 
cv  act  of  1808,  fi  60  (30  Stat,  at  L.  562, 
chap.  541,  U.  S.  Comp.  Stat  1901,  p.  3445), 
which  must  be  surrendered,  under  S  67 p, 
before  the  vendor's  claim  for  the  balance 
due  can  be  allowed.    Jaquith  v.  Alden,  717 

ClAims  or  lieas  against  estAte. 

12.  A  claim  for  legal  services  rendered  to 
the  assignee  in  a  general  deed  of  assign- 
ment in  unsuccessfully  resisting  an  adju- 
dication of  bankruptcy  against  his  assignor 
on  a  petition  filed  within  four  months  after 
the  making  of  the  assignment  is  not  prov- 
able against  the  bankrupt's  estate.  Kan- 
dolph  V.  Scruggs,  1166 

13.  A  charge  for  the  preparation  of  a 
general  deed  of  assignment  which  is  avoided 
bv  an  adjudication  in  bankruptcv  against 
the  assignor  on  a  petition  filed  within  four 
months  after  the  making  of  the  assignment 
may  be  proved  as  an  unsecured  claim 
against  the  bankrupt's  estate.  Id. 

14.  An  assignee  in  a  general  deed  of  as- 
•iffnment  which  has  bc^  avoided  by  an 
a<Qudication  in  bankruptcy  against  his  as- 
signor on  a  petition  filed  within  four  months 
after  the  making  of  tfle  assignment  has  a 
lien  on  the  bankrupt's  estate  for  the  sums 
paid  by  him  for  such  services  rendered  to 
nim  prior  to  such  adjudication  as  were 
beneficial  to  the  estate.  Id. 

15.  Creditors  of  a  bankrupt  who  fail  to 
insist  upon  a  lien  on  proceeds  of  a  seat  in 
a  stock  exchange  which  had  formerly  be- 
longed to  the  iMknkrupt,  because  they  have 
collected  their  claims  by  what  they  mistak- 
enly supposed  were  valid  attachments  of  the 
bankrupt's  property,  are  entitled  to  have 
such  lien  allowed  in  the  bankruptcy  court, 
where  no  one  has  changed  his  position  on 
the  faith  of  their  waiver.  Hutchinson  v. 
Otis,  1179 

16.  Judgment  creditors  of  a  bankrupt  by 
eommencing  a  judgment  creditors'  acti<m 
more  than  four  months  before  the  petition 
in  bankruptcy  is  filed  acquire  a  lien  on  tl^ 
property  of  the  bankrupt,  of  which  they  are 
not  deprived  by  the  bankruptcy  act  of  July 
1,  1898,  S  67/,  because  the  judgment  enforc- 
ing the  lien  is  recovered  less  than  four 
months  prior  to  the  filing  of  such  petition, 
although  b^  that  section  all  judgments  ob- 
tained against  a  bankrupt  within  that  pe- 
riod are  avoided,  as  this  provision  must  be 
re|;arded  as  referring  only  to  judgments  cre- 
atmg  liens,  and  not  to  judgments  which  en- 
force an  otherwise  valid  pre-existing  lien. 
Metcalf  Bros,  k  Co.  v.  Barker,  122 

17.  The  proceeds  in  the  hands  of  a  sher- 
iff, realizea  from  a  sale  under  an  execution, 
are  released  from  the  claim  of  the  execution 
creditor  by  the  filing  of  a  petition  in  bank- 
ruptcy against  the  debtor  within  four 
months  after  the  judgment  is  rendered,  by 
virtue  of  the  provisions  of  the  bankruptcy 
act  of  1898,  S  7,  subd.  f  (30  Stat,  at  L.  544, 
565,  chap.  541,  U.  S.  Comp.  Stat.  1901,  p. 
2450),  that  all  liens  obtained  against  an 
insolvent  through  legal  proceedings  within 

U.  S..  Book  47.  76 


four  months  prior  to  the  filing  of  a  petition 
in  bankruptcy  against  him  "shall  be  deemed 
null  and  void  in  case  he  is  adjudged  a  bank- 
rupt," and  that  the  property  affected  there- 
by shall  be  deemed  whollv  discharged  and 
released  therefrom.     Clarke  y.  Larr^nore, 

555 

18.  Creditors  of  a  bankrupt,  who  had  col- 
lected their  claim  by  attachments  in  suits 
begun  less  than  four  months  before  the  fil- 
ing of  the  petition  in  bankruptcy,  are,  not- 
withstanding the  entry  of  satisfaction  of 
record  in  such  suits,  entitled  to  have  the 
proof  of  their  claim  against  the  bankrupt's 
estate  allowed,  where  on  demand  of  the 
trustee  in  bankruptcy  they  subsequently 
paid  over  to  him  the  full  amount  of  the 
debts,  idthough  the  payment,  for  conven- 
ience of  counsel,  was  delayed  for  a  day  or 
two  beyond  one  year  after  the  adjudication 
in  bankruptcy.    Hutchinson  v.  Otis,        1179 

19.  An  amended  proof  of  claim  against 
a  bankrupt's  estate,  filed  with  the  trustee's 
consent  more  than  a  year  after  adjudica- 
tion, may  be  substftuted  for  the  defective 
original  proof,  although  by  the.  bankruptcy 
act  of  1898,  §  67n  (30  Stat,  at  L.  561,  chap. 
541,  U.  S.  Comp.  Stat.  1901,  p.  3418),  proofs 
subsequent  to  one  year  after  adjudication 
are  forbidden.  Id. 

20.  A  court  of  bankruptcy  may  allow  an 
amended  proof  of  claim  against  a  bank- 
rupt's estate,  filed  with,  the  trustee's  con- 
sent, to  be  substituted  for  the  defective  orig- 
inal proof,  although  an  appeal  has  hem 
taken  by  the  trustee  to  the  circuit  court 
of  appeals  from  a  decree  of  such  court  per- 
mitting the  owners  of  the  daim  to  prove 
as  creditors.  Id. 

EsEemptions. 

See  also  supra,  7. 

21.  A  seat  in  a  stock  exchange  having  a 
considerable  vendible  value,  which,  if  ex* 
empted  from  liability  to  satisfy  the  debts 
of  its  owner,  is  so  exempted  by  dedsions  of 
the  state  courts  which  do  not  rest  on  any 
exemption  by  reason  of  a  state  statute,  but 
upon  definitions  of  properly,  will  not  be 
deemed  exempt  under  toe  bankruptcy  act 
of  1898  (30  Stat,  at  L.  566,  chap.  541,  U. 
S.  Comp.  Stat.  1901,  p.  3451),  by  virtue  of 
the  provision  of  §  6  of  that  act,  which  al- 
lows to  bankrupts  the  exemptions  prescribed 
by  the  state  laws  in  force  at  the  time  of 
filing  the  petition  in  bankruptcy.  Page  v. 
Edmunds,  318 

Diseharse* 

22.  A  father  is  not  relieved  l^  his  dis- 
charge in  bankruptcy  from  his  liability  im- 
der  an  agreement  to  pay  his  divorced  wife 
a  certain  sum  yearly  for  the  support  of  his 
children  during  their  minority.  Dunbar  v. 
Dunbar,  1084 

23.  A  discharge  in  bankruptcy  is  no  bar 
to  a  daim  under  an  agreement  by  a  bank- 
rupt to  pay  an  annuity  to  his  divorced  wife 
"aurinff  her  life  or  until  she  remarries," 
since,  by  reason  of  the  substantial  impos- 
sibility of  estimating  the  value  of  the  con- 
tingency of  a  remarriage,  sudi  a  contract  is 
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not  provable  under  the  provisionB  of  the 
bankruptcy  act  of  1808,  9  63a  (30  Stat,  at 
L.  562,  chap.  541,  U.  S.  Comp.  Stat.  1901, 
p.  3447),  for  the  proving,  inter  aliay  of  a 
fixed  liability  owing  at  the  time  of  the  fil- 
ing of  the  petition  in  bankruptcy,  whether 
then  payable  or  not,  and  of  debts  which  are 
"founded  upon  an  open  account  or  upon  a 
contract  express  or  implied."  Id. 

BAKKS. 

Instruction  as  to  Cashier's  Authority, 
see  Appeal  and  Ebbob,  77. 

Cottclusivoiess  of  Judgment  Sustaining 
Exemption  of,  from  Taxation,  see 

JUDGKENT,  3. 

1.  So  far  as  Iowa  Code,  §§  1884,  1885,  at- 
tempts to  prohibit  national  banks  from  re- 
ceiving deposits  when  insolvent,  and  pre- 
scribes a  punishment  for  a  violation  of  such 
prohibition  by  any  officer  or  agent  thereof, 
it  is  invalid  as  an  attempt  to  control  and 
regulate  the  business  operations  of  national 
banks.     Easton  v.  lomL,  452 

Stoekholders. 

Liability  of  Pledgee   as    Shareholder,    see 

CORPOBATIONS,  8. 

Admissibility  of  Memorandum  as  to  Pledge 

of  Stock,  see  Evidence,  6,  7. 
Presumption   of   Liability   for   Assessment, 

see  Evidence,  15. 
Estoppel  of  Pledgee  to  Deny  Liability  as, 

see  Tbial,  6. 

2.  The  insolvency  of  the  purchaser  of 
shares  of  stock  of  a  national  bank  which 
subsequently  suspends  business  does  not  ren- 
der the  sale  void  as  in  fraud  of  the  bank's 
creditors,  where  the  insolvency  of  the  pur- 
chaser is  unknown  to  the  seller.  Earle  v. 
Carson,  373 

3.  A  transfer  of  stock  of  a  national  bank, 
made  with  knowledge  of  the  fact  that  the 
reserve  of  the  bank  is  below  the  limit  fixed 
by  U.  S.  Rev.  Stat.  §  5191  (U.  S.  Comp. 
Stat.  1901,  p.  3486),  does  not  create  a  pre- 
sumption of  bad  faith  which  will  avoid  the 
transaction  as  a  fraud  on  the  bank's  cred- 
itors in  the  event  of  the  future  suspension 
of  the  bank,  since  the  statute  creates  no  pre- 
sumption of  inability  to  continue  business 
as  a  consequence  of  a  reduction  of  the  re- 
serve below  the  legal   requirement.         Id. 

4.  A  bona  fide  sale  of  stock  of  a  national 
bank,  made  in  the  exercise  of  the  power 
given  to  stockholders  by  U.  S.  Rev.  Stat. 
§  5139  (U.  S.  Comp.  Stat.  1901,  p.  3461), 
to  transfer  their  stock  *'like  other  personal 
property,"  was  not  void  as  a  fraud  on  the 
bank's  creditors  because  the  bank  was  in- 
solvent at  the  time  of  the  transfer  in  the 
sense  that  its  assets  were  then  unequal  to 
the  discharge  of  its  liabilities,  when  such 
fact  was  unknown  to  the  seller  of  the  stock 
at  the  time  of  the  sale.  X<1* 


As  Subject  of  Capture,  see  Pbize,  4. 
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BISMEVOLENT  SOC^IETIES. 

Presumption  as  to  Discharge  of  Obll* 
gations  to  Deceased  Members  by, 
see  Evidence,  3,  4. 

Resulting  Trust  in  Property  for  Beae- 
fit  of,  see  Tbusts,  1. 

BONA  FIDE  PURCHASEBS. 

Of  Forfeited  Land  from  Railroad  OonK 

pany,  see  Cloud  on  Trruc 
Of  Railroad-Aid  Bonds,  see  Bonos,  ft. 

BONDS. 

Amount  of  Recovery  on,  see  Damaoi»» 

2-6. 

Of  Superintendoit  <^  Mint,  Extent  of 
Liability  on,  see  Damaqes,  4-6. 

Exemption  of,  from  Stamp  Tax,  sea 
Intebnal  Revenue. 

Absolute  Judgment  against  Adminit- 
trator  of  Surety  on,  see  Judg- 
ment, 1. 

Of  Treasurer,  Judgment  in  Action  on,, 
see  Pleading,  4,  5. 

1.  The  destruction  of  moneys  in  the  cos- 
tody  of  the  superintendent  of  the  Mint  at 
New  Orleans  by  a  fire  occurring  without 
his  fault  or  negligence  is  no  defense  to  a. 
suit  upon  his  official  bond,  conditioned  for 
the  faithful  discharge  of  his  duties  accord- 
ing  to  the  laws  of  the  United  States,  which 
require  him  safely  to  keep  such  moneys  aa 
come  to  his  hands  by  virtue  of  his  office. 
Smythe  v.  United  States,  42S 

Railroad-aid  bonds. 

Impairment  of  Obligation  as  to,  see  Con- 

tbacts,  U. 
Conclusiveness  of  State  Decisions  as  to,  see 

COUBTS,   30. 

2.  Purchasers  of  county  bonds  purporting 
to  be  issued  for  subscriptions  to  the  capital 
stock  of  a  railroad  company,  under  the  au> 
thority  of  N.  C.  Code,  H  1996-1099,  author- 
izing sudi  subscriptions  when  necessary  U> 
aid  in  the  completion  of  any  railroad  in 
which  the  citizens  of  the  county  may  have 
an  interest,  are  not  entitled  to  assume,  for 
the  purpose  of  sustaining  the  validity  of  the 
bonos,  that  the  railroad  had  been  began 
before  the  adoption  of  N.  C.  Const  1868» 
which  antedated  the  charter  of  the  railroad 
company.     Stanly  County  Comra.  v.  Coler^ 
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3.  An  interest  in  an  unfinished  railroad 
begun  before  the  adoption  of  N.*C.  Const. 
1868,  cannot  be  deemed  essential  to  the  exer- 
cise by  a  county  of  the  power  to  issue  bonda 
in  aid  of  railroad  construction,  eonferrea 
by  N.  C.  Code,  §§  1996-1999,  "when  necea- 
sary  to  aid  in  the  completion  of  any  rail- 
road in  which  the  citizens  of  the  eountv  mar 
have  an  interest,''  on  the -theory  that  such 
sections,  being  a  reproduction  of  a  statute 
passed  shortly  after  the  adoption  of  sucb 
Constitution,  must  be  construed  in  the  light 
of  the  constitutional  provision  which  for- 
bade the  state  to  lend  its  aid  to  any  corpo- 
ration except  in  aid  of  the  completion  of 
such  railroads  as  might  be  unfinished  at  the 
time  of  its  adoption,  or  in  whidi  the  state 
had  a  direct  pecuniary  interest  Id. 

187,  188.  189.  190  U.  B* 
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4.  Any  county  near  or  through  which  a 
railroad  running  via  Salem  and  Winston. 
North  Carolina,  in  the  direction  of  some 
point  in  the  northwestern  boundary  line  of 
that  state,  might  pass,  was  authorized  to 
take,  and  pay  for  in  county  bonds,  capital 
stock  of  the -Northwestern  North  Carolina 
Kailroad  Company,  by  the  North  Carolina 
Ordinance  of  March  8,  1868,  incorporating 
such  company  for  the  purpose  of  constnvct- 
ing  a  line  via  Salem  and  Winston  "to  some 
point  in  the  northwestern  boundary  line  of 
the  state,  to  be  hereafter  determined,"  and 
providing  that  counties  subscribing  stock  to 
such  company  should  do  so  in  the  same  man- 
ner and  subject  to  the  same  restrictions  as 
were  prescribed  by  N.  C.  Laws  1852,  chap. 
136,  which  empowered  any  county  near  or 
through  which  the  railroad  incorporated  by 
that  act  should  pass  to  subscribe  for  its 
.stock,    payable   in   county   bonds.      Wilkes 

County  Comrs.  v.  Cbler,  971 

5.  Recitals  in  county  bonds  that  they  were 
issued,  under  the  authority  of  N.  C.  Code, 
§9  1996-1999,  to  pay  a  subscription  to  the 
capital  stock  of  a  railway,  entitled  bona  fide 
purchasers  to  assume  that  the  condition  of 
the  railroad  as  to  construction  and  the  "in- 
terest** of  the  county  therein  were  such  as, 
by  §  1996,  were  required  to  exist  before  t\fk 
power  to  issue  such  bonds  could  be  exer- 
cised. Id. 

BOUNDARY. 

Between  Mining  Claims,  see  Estoppel,  1. 

The  boundary  line  between  the  states  of 
Tennessee  and  Virginia  is  established  as  de- 
scribed and  delineated  in  the  report  of  com- 
missioners appointed  to  retrace  and  remark 
such  line,  with  the  modification  necessitated 
by  the  compact  with  reference  thereto  ex- 
^essed  in  Tenn.  act  January  28,  1901,  and 
Va.  act  February  9,  1901,  and  assented  to 
by  Congress  by  joint  resolution  of  March  3, 
1901  (31  Stat,  at  L.  1465).  Tennessee  V. 
Virginia,  956 

BOUNTY* 

Oh  Sugar,  see  Duties,  2. 
For  Destruction  of  Enemy's  Vessels,  see 
Pbize,  1,  2,  5,  6. 


Of   Negro   Voters,    see   Statutes,    5; 
ITotebs,  and  Elections,  1. 

BUIIJ>ING    AND    LOAN    ASSOCIA- 
TIONS. 

Foreign,  see  Cobpobations,  14. 
Foreign;  Effect  of  Foreign  Judgment  as 
to,  see  Judgment,  7. 

1.  An  absolute'  promise  by  a  building  and 
loan  association  to  mature  its  shares  in  a 
specified  time  is  not  changed  to  a  condi- 
tional one  dependent  upon  the  success  of  the 
enterprise,  by  the  shareholder's  agreement, 
as  expressed  in  the  certificate  of  stock,  to 
pay  a  specified  monthly  instalment  on  each 
share  until  it  matures  or  is  withdrawn,  and 
the  provision  of  the  by-laws,  accepted  by 
him,   that   such   instalment   shall   be   paid 


until   each   share  is   fully  paid.      Easterrr 
Bldg.  &,  L.  Asso.  V.  Williamson,  735 

2.  The  defense  that  an  absolute  promise^ 
contained  in  a  certificate  of  stock  issued  by 
a  building  and  loan  association  incorporated 
under  the  laws  of  the  state  of  New  York,  to 
matui'e  its  shares  in  a  specified  time,  was 
ultra  vires  the  corporation,  is  not  available 
in  an  action  on  such  promise  by  a  shares 
holder  who  has  in  good  faith  fully  per* 
formed  his  part  of  the  contract.  Id. 

3.  The  undertaking  of  a  building  and  loan 
association  to  mature  certain  shares  of  it» 
stock  in  a  specified  time  is  not  affected  b^ 
the  fact  that  the  holder  of  such  shares  ob*- 
tained  a  loan  from  the  association  on  the- 
security  of  his  shares  after  the  by-laws  of 
the  corporation  had  been  amended  to  pro- 
vide that  its  stock  should  mature  and  be* 
payable  when  the  dues  paid  thereon,  witb 
the  apportioned  profits,  equaled  ^the  par 
value  thereof.  IcL 

BUILDINGS. 

Restriction  on  Height  of,  see  CoNSTiTn* 
TiONAL  Law,  18. 

BURDEN  OF  PROOF. 

See  Evidence,  1-4. 

BUSINESS. 

By  Foreign  Corporation,  see  Corpora* 
TIONS,  12-14. 

BUTLER. 

Charles  Henry,  appointment  as  Supreme 
Court  Reporter.  1197 

CALLS. 

On  Stockholders,  see  Corporations,  9i 

CANAL. 

Defense  to  Suit  for  Surplus  Moneys 
above  Cost  of,  see  Limitation  Oi7 
Actions. 

See  also  Ship  Canal. 

CAPTURE. 

See  Prizk. 

CARRIERS. 

Governmental  Control  of,  see  also  CoM«^ 
KERCE,  6«  7. 

Jurisdiction  as  to  Rates,  see  Courts,  11.'. 

Jurisdiction  of  Suit  to  Enjoin  Enforce- 
ment of  Unlawful   Statute  as  to- 
Rates,  see  Courts,  23. 

Suit  to  Prevent  Enforcement  of  Act- 
Fixing  Rate«  see  State. 

1.  Freight  rates  from  New  Orleans,  Louisi- 
ana, to  LaGrange,  Georgia,  arrived  at  by- 
charging  the  through  rate  to  Atlanta^ 
(Georgia,  fixed  as  the  result  of  competition 
at  that  point,  and  adding  thereto  the  locaf 
rate  back  over  the  same  line  from  Atlanta 
to  LaGrange,  are  not  obnoxious  to  the  pro* 
hibitioxk  of  the  Interstate  Commerce  Act 
against  undue  discrimination  and  a  greater 
charge  for  a  shorter  than  for  a  longer  haul 
under  substantially  similar  circumstances 
and    conditions^   because    staticms    between 
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IjiOrange  and  Atlanta  to  which  the  same 
rule  is  applied  receive  lower  rates  from  New 
Orleans  than  LaGrange,  where  the  LaGrange 
rates,  if  based  on  the  nearest  competitive 
point  south,  with  the  local  rate  from  such 
point  added,  would  be  still  higher.  Inter- 
state Commerce  Commission  v.  Louisville  ft 
N.  R.  Co  1047 

2.  The  possibility  of  competition  arising 
at  a  particular  point  docs  not  render  freight 
rates  to  that  point,  though  higher  than 
thoee  for  a  longer  haul  to  a  point  where 
competition  prevails,  obnoxious  to  the  pro- 
hibition of  the  Interstate  Commerce  Act 
against  a  greater  charge  for  a  shorter  than 
for  a  longer  haul  under  substantially  simi- 
lar circumstances  and  conditions.  Id. 

CASES  CERTIFIED. 

Certiorari,  see  Ckbtiobabi. 

CASHKB. 

Instruction  as  to  Authority  of,  see  Ap- 
peal AND  Ebbob,  77. 

CATTLE. 

Prohibiting  Importation  of  Diseased 
Cattle,  see  Comicbbgb,  8,  0. 

CERTIFICATE. 

That  Federal  Question  Involved,  Ef- 
fect, see  Appeal  and  Erbob,  15. 

Of  Trial  Judge  as  to  Questions  In- 
volved, see  Appeal  and  Ebbob,  59. 

CERTIORARI. 

• 

1.  Certiorari  t9  the  circuit  court  of  ap- 
peals, soujjht  because  of  the  apprehension 
that  a  writ  of  error  was  improperly  sued 
out,  will  not  be  granted  where  the  juagment 
•ought  to  be  reviewed  was  rendered  De- 
cember 7,  1900,  a  rehearing  denied  Febru- 
ary 23,  1901,  the  writ  of  error  brought  April 
15,  1901,  and  the  record  filed  and  case  dock- 
eted April  29,  1901,  and  the  motion  for  such 
certiorari  was  not  made  until  October  9, 
1902.     Ayres  v.  Polsdoifer,  314 

2.  A  wri€  of  certiorari  to  the  circuit 
court  of  appeals  may  be  allowed  by  the  Su- 
|>reme  Court  of  the  United  States  under  the 
judiciary  act  of  March  3,  1891,  where  the 
cause  has  been  improperly  brought  up  by 
writ  of  error;  and  in  such  case  the  copy 
of  the  record  filed  under  the  writ  of  error 
may  be  directed  to  be  taken  and  deemed 
a  sufficient  return  to  the  certiorari.  Secur- 
ity Trust  Co.  V.  Dent,  158 

CESSION. 

Of  Philippines,  see  PHiUPPmE  Is- 
lands, 3,  4. 

CHALLENGES. 

Waiver  of  Objection  as  to,  see  Appeal 
AND  Ebrob,  G5. 

CHEROKEE  OUTLET. 

Race  for  Land  in,  see  PuBUO  Lands, 
28. 
1216 


See  Indians,  1;  Plbading,  13. 


CH&0M0LITH06BAPHIC 
TI8EMENT. 

As  Subject    of    Copyright, 

BIGUT,  3. 


see   Copt- 


CntCUIT  COURTS. 

Jurisdiction  of  Appeal  from  Judgment 

of,  see  Appeal  and  Ebbob,  8. 
Jurisdiction  of,  see  Ooxtbts,  1(^23. 

CIRCUIT  COURT  OF  APPEALS. 

Jurisdiction  of,  on  Appeal,  see  Appeal 

AND  EBSOEj  2. 

Jurisdiction  of  Appeal  from  Judgment* 

see  Appeal  and  Ebbob,  3-6. 
Certiorari  to,  see  Ckbtiobabi. 

CIRCUS  POSTERS. 

As  Subjects  of  Oopyright^  see  CoFT- 
biout,  3. 

CIVIL  RIGHTS. 

Comoelling  County  Board  to  Enroll 
Negro  Voters,  see  Votebs  and 
Elections,  2,  3. 

Discrimination  against  Kegroes  in  Se- 
»  lection  of  Grand  Jurors,  see  Ap- 

peal AND  Ebbob,  61. 

Discrimination  against  Negroes  in  Se- 
lecting Jury,  see  CftiHiNAL  Law,  3. 


see  Bank- 


claims. 

Against  Bankrupt's  Estate, 
BCPTCY,   12-20. 

1.  Substantial  compliance  witli  the  re- 
quirements of  the  Comptroller  of  the  Treas- 
ury that  the  original  telegrams  relating  to 
the  business  of  the  Interstate  Commerce 
Commission,  or  copies  thereof,  or  certifi- 
cates that  such  telegrams  are  of  a  confiden- 
tial nature,  shall  accompany  telegraph 
vouchers  for  which  credit  is  asked,  is  made 
by  an  order  of  the  Commission,  filed  by  the 
secretary  with  his  accounts,  which  directs 
him  to  disregard  such  requirement  as  to 
copies  of  telegrams,  and  declares  that  such 
messages  are  so  far  confidential  as  to  jus- 
tify the  refusal  to  disclose  their  contents, 
and  that  the  requirement  for  their  produo- 
tion  is  unreasonable  and  against  public  in- 
terest.    United  States  v.  Moseley,         198 

2.  Congress  by  making  an  a|^ropriation 
in  the  act  of  March  3,  1899  (30  Stat,  at 
L.  1161,  chap.  426,  U.  S.  Comp.  Stat.  1901, 
p.  751),  in  accordance  with  the  report  of 
the  court  of  claims  on  certain  French  spc^ 
liation  claims,  to  an  administratrix  'repre- 
senting" a  designated  firm,  and  a  similar 
appropriation  to  the  same  person  as  admin- 
istratrix of  the  estate  of  a  person  desig- 
nated as  ''the  surviving  partner"  of  such 
firm,  cannot  be  deemed  thereby  to  have  de- 
termined that  the  next  of  kin  of  such  sur- 
viving partner  should  sh^re  in  the  distri- 
bution, where  such  administratrix  repre- 
sented in  the  court  of  claims  all  the  in- 
terested parties,  and  that  court  mistakenly 
supposed  such  surviving  partner    to    have 
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been  a  member  of  the  firm  at  the  time  of  the 
illegal  seizures  of  its  property,  but  must 
be  regarded  as  having  intended  such  appro- 
priation for  the  next  of  kin  of  those  com*- 
posing  the  firm  at  the  time  of  the  seiz- 
ures, without  attempting  to  identify  the 
g articular  persons  belonging  to  that  class, 
uchanan  v.  Patterson,  1093 

Jurisdiotioa  of  oovrt  of  olalnui. 

3.  Jurisdiction  of  a  petition  which  raises 
the  question  as  to  the  due  and  proper  exe- 
cution of  a  prior  judgment  of  the  court 
of  claims  maKing  an  award  to  the  Potta- 
watomie Indians,  but  leaving  to  the  Indian- 
Department  the  identification  of  the  claim- 
ants entitled  to  share  in  its  distribution, 
was  given  such  court  by  the  act  of  March 
19,  1890  (2tf  Stat,  at  L.  24,  chap.  39),  con- 
ferring uj>on  it  jurisdiction  to  try  all  ques- 
tions arising  out  of  treaty  stipulations  be- 
tween such  Indians  and  the  United  States, 
and  to  render  judgment  thereon.  Pam-to- 
pee  V.  United  States,  221 

4.  Jurisdiction  over  the  claims  of  indi- 
vidual members  of  the  Shawnee  tribe  of  In- 
dians was  not  included  in  the  ^ant  of  ju- 
risdiction to  the  court  of  claims  by  the 
act  of  October  1,  1890  (26  Stat,  at  L.  636, 
tb^p.  1249),  to  hear  and  determine  the 
rights  of  the  Shawnee  Indians  to  moneys, 
lands,  and  rights  v/hich  may  be  due  to  "the 
said  Sbawnees"  under  the  treaty  of  July 
19,  1866  (14  Stat,  at  L.  803),  between  the 
United  States  and  the  Cherokee  Nation, 
and  under  articles  of  agreement  between 
such  nation  and  the  Shawnees,  Delawares, 
and  Cherokee  freedmen,  and  to  moneys  due 
from  the  United  States  "to  said  tribes  in  re- 
imbursement of  thoir  tribal  fund  for  money 
wrongfully  diverted  therefrom;"'  nor  was 
tuch  jurisdiction  conferred  by  the  act  of 
July  6,  1892  (27  Stat,  at  L.  86,  chap.  151); 
enlarging  the  scope  of  the  earlier  act  so  as 
to  include  all  claims  of  "the  Shawnee  tribe 
or  band  .  .  .  arising  out  of  treaty  re- 
lations with  the  United  States,  rights  grow- 
ing out  of  such  treaties,  and  from  contracts, 
expressed  or  implied,  under  such  treaties." 
Blackfeather  v.  United  States,  1099 


Right  to  Examine  Indices  of  Judg- 
ment Records  Prepared  by,  see 
Recobds. 


CliOUD    ON    TITIiE. 

Sufilciency  of  Bill  for  Removal  of,  see 
Pleaouto,  8-10. 

Bona  fide  purchasers  of  forfeited  lands 
from  a  railroad  company,  who  are  not  in 
possession  and  have  not  attempted  to  exer- 
cise their  right  under  the  act  of  Congress 
of  March  3,  1887  (24  Stat,  at  L.  666,  chap. 
376,  U.  S.  Comp.  Stat.  1901,  p.  1595),  9 
5,  to  purchase  the  lands  from  the  United 
States,  are  not,  by  reason  of  such  right  to 
purchase,  entitled  to  maintain  an  action  to 
quiet  title  against  persons  claiming  an  ad- 
verse interest  therein.  San  Jos6  Land  ft 
Water  Co.  v.  San  Jos6  Ranch  O).  766 


COIXATERAX.-INHERITAN0E   TAX. 

See  Taxes,  10-12. 


COLLIER. 

Right   to   Share  in   Prize  Money, 
PbizK)  9. 


COLLISION. 

Division  of  Damages  by^  see  Afpeax;. 
AI7D  EiteOB,  80. 

COMITT. 

See  CoKFUcr  of  Laws.  1. 

COMMERCE. 

Retroactive  Statute  as  to,  see  Stat- 
utes, 8. 

Taxation  against  Persons  Engaged  in» 
see  Taxes^  6,  7. 

Licenses  and  .taxes. 

1.  An  ordinance  under  which  a  license  fee 
may  be  required  from  an  agent  of  a  nonresi- 
dent portrait  company,  who  receives  from 
such  company  pictures  and  frames  manu- 
iFactured  by  it  to  fill  orders  previously  ob- 
tained, and,  after  breaking  bulk  and  placing 
each  picture  in  the  frame  designed  for  it, 
delivers  them  to  the  respective  purchasers^ 
is  invalid  as  an  attempt  to  interfere  with 
and  regulate  interstate  commerce.  Cald- 
well V.  North  Carolina,  33ft 

2.  A  tel^praph  company,  though  engagecl 
in  interstate  commerce,  may  be  compelled 
by  a  municipality  to  pay  a  reasonable  license 
fee  for  the  enforcement  of  local  government 
supervision  of  its  poles  and  wires.  Atlantic 
ft  P.  Teleg.  Co.  v.  Philadelphia,  995 

3.  An  ordinance  imposing  a  license  fee  on 
telegraph  poles  and  wires  within  the  limits 
of  the  inunicipality  is  not  obnoxious  to  the 
commerce  clause  of  the  Federal  Constitu- 
tion when  applied  to  poles  and  wires  used 
for  interstate  business,  although  it  yidds 
a  return  in  excess  of  the  amount  necessary 
to  reimburse  the  municipality  for  the  cost 
of  supervision  and  inspection.  Western  U. 
Teleg.  Co.  v.  New  Hope,  240 

4.  A  fiock  of  10,000  sheep,  which  is  being 
driven  from  the  territory  of  Utah  by  a  direct 
route  across  the  state  of  Wyoming  to  the 
state  of  Nebraska  at  a  rate  of  about  0  miles 
per  day,  is  the  subject  of  interstate  com- 
merce, and  is  therefore  exempt  from  taxa- 
tion under  Wyo.  Laws  1895,  chap.  61,  au- 
thorizing the  taxing  of  live  stock  brought 
into  the  state  for  grazing  purposes,  although 
the  shcfbp  may  while  actually  in  transit 
have  been  permitted  incidentally  to  support 
themselves  by  grazing  over  land  ^  of  a  mile 
in  width,  and  might  have  been  transported 
by  rail.     Kelley  v.  Rhoads,  359 

5.  The  privilege  tax  imposed  by  Miss. 
Code  1892,  $$  3317,  3387,  on  sleeping  and 
palace  car  companies  carrying  passengers 
from  one  point  to  another  within  the  state, 
cannot  be  deemed  an  unconstitutional  regu- 
lation of  commerce  because  of  the  declara- 
tion in  Miss.  Const.  $  195,  that  sleeping  car 
companies  are  common  carriers  and  subject 
to  liability  as  such,  where  sudi  provision  is 
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regarded  by  the  state  courts  as  imposing  no 
•obligation  on  the  company  to  transport  local 
passengers.     Pullman  Co.  v.  Adams,      877 

Zmteratate  tmasportaiion. 

<.  The  railroad  commission  of  Arkansas 
cannot,  without  violating  the  commerce 
clause  of  the  Federal  Constituti<m,  fix  and 
enforce  rates  for  the  continuous  transporta- 
tion of  goods  between  two  points  within  the 
vtate  of  Arkansas,  where  a  large  part  of  the 
route  is  outside  of  the  state,  through  the 
Indian  territory  or  Texas.  Hanlcy  t.  Kan- 
sas City  8.  R.  Co.  333 

7.  A  suit  to  enjoin  a  common  carrier  from 
idiscriminating  between  localities  in  viola- 
ition  of  the  Act  to  Regulate  Commerce  could 
tnot  be  brought  on  behalf  of  the  United 
states  by  its  law  officers  at  the  request  of 
'the  Interstate  Commerce  Commission  prior 
to  the  passage  of  the  act  of  Congress  of  Feb- 
Tuary  19,  1903,  the  3d  section  of  which  ex- 
pressly authorizes  the  prosecution  of  such 

%fluits.     Missouri  P.  R.  Co.  v.  United  States, 

811 

^Diseased  animals. 

8.  No  unconstitutional  burden  on  inter/ 
-state  commerce  is  made  by  the  provisions 
'Of  Colo.  Sess.  Laws  1885,  p.  335,  pitAibiting 
the  importing  of  cattle  from  south  of  the 
.36th  parallel  of  north  latitude  between 
-April  1st  and  November  1st,  unless  first 
kept  for  ninety  days  at  some  place  north  of 
that  parallel,  or  unless  a  certificate  of  free- 
•dom  from  contagious  or  infectious  disease 
Ihas  been  obtained  from  the  state  veterinary 
ssanitary  board.     Reid  v.  Colorado,  108 

9.  The  subject  of  transportation  of  cattle 
iCrom  one  state  to  another  is  not  so  far  cov- 
«Kcd  by  the  provisions  of  the  animal  Indus- 
try  act  of  May  29,  1884  (23  Stat,  at  L.  31, 
<hap.  60;  U.  S.  Comp.  Stat.  1901,  p.  299), 
ifor  the  investigation  and  suppression  of  dis- 
*eases  of  cattle,  or  those  relating  to  the  ex- 
portation of  diseased  cattle  to  ports  in  for- 
eign countries,  and  the  transportation  be- 
tween the  states  of  live  stock  known  to  be 
diseased,  as  to  preclude  the  enactment  of 
Colo.  Sess.  Laws  1885,  p.  335,  prohibiting 
the  importation  of  cattle  from  south  of  the 
:36th  parallel  of  north  latitude  between  April 
1st  and  November  1st,  unless  first  kept  for 
minety  days  at  some  place  north  of  that 
parallel,  or  unless  a  certificate  of  freedom 
from  contagious  or  infectious  disease  has 
Ixsen  obtainei  from  the  state  veterinary  san- 
itary board.  Id. 

Xottery  tickets. 

10.  The  carriage  of  lottery  tickots  from 
-one  state  to  another  by  an  express  company 
•engaged  in  carrying  freight  and  packages 
-from  state  to  state  is  interstate  commerce, 
'vhieh  Congress,  under  its  power  to  regulate, 
■nay  prohibit  by  making  it  an  offense  against 
t!be  United  States  to  cause  such  tickets  so 
tA  be  carried.     Champion  v.  Ames,  492 

11.  Policy  slips  written  by  a  customer  to 
indicate  his  choice  of  numbers,  and  delivered 
liy  him  to  an  agent  of  the  policy  game,  to 
3)e  forwaided  by  him  to  headquarters  in  an- 
other state,  are  not  within  the  provisions 
of  the  act  of  Congress  of  March  2,  1895, 
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chap.  191  (28  Stat,  at  L.  963  ;U.  S.  Conap. 
Stat.  1901,  p.  3178),  making  it  an  offense 
against  the  United  States  to  cause  to  be 
carried  from  one  state  to  another  any  paper, 
certificate,  or  instrument  purporting  to  be 
or  to  represent  a  ticket,  chance^,  share,  or 
interest  in  a  lottery.  Francis  v.  United 
States,  608 


See  also  Shipping,  4. 

12.  The  restriction  on  contracts  of 
men  engaged  in  interstate  or  foreign  com- 
merce, which  is  made  by  the  provisions  of 
the  act  of  December  21,  1898,  §  24,  making 
it  a  misdemeanor  to  pay  any  seamen  wages 
in  advance,  r  d  declaring  that  such  pay- 
ment shall  not  absolve  the  vessel  or  its  mas- 
ter or  owner  from  full  payment  of  wages 
actually  earned,  is  a  valid  exercise  of  the 
power  of  Congress  to  regulate  conunerce. 
Patterson  v.  The  Eudora,  1002 

13.  Congress  was  not  without  power  to 
provide  by  the  act  of  December  21,  1898, 
§  24,  that  the  provisions  of  that  section, 
making  it  a  misdemeanor  to  pay  any  sea- 
men wages  in  advance,  and  declaring  that 
such  payment  shall  not  absolve  the  vessel 
or  its  master  or  owner  from  full  payment 
of  wages  actually  earned,  should  extend  to 
seamen  shipping  in  an  American  port  on  a 
foreign  vessel  engaged  in  interstate  com- 
merce. Id. 

COlfMISSIONERS. 

Sufficiency  of  Exceptions  to  Findings  of, 
see  Appeal  and  Ebror,  40. 

Jurisdiction  over  Extradition  Proceed* 
ings,  see  Extbadition,  4. 

Repeal  of  Statute  as  to,  see  Statutes, 
9. 

OOMMUmSTIC  SOCIETT. 

Presumption  as  to  Discharge  of  Obliga- 
tions by,  see  Evidence,  3,  4. 

Resulting  Trust  in  Property  for  Benefit 
of,  see  Trusts,  1. 

COMPLAINT. 

In  Extradition  Proceedings,  see  Extba- 
dition, 6-8. 

COMPTROI.I.ER  OF  TREASURY. 

Compliance  with  Requirements  of,  see 
Claims,  1. 

CONCESSION. 

Agreement  as  to  Indemnity  on  Surren- 
der of,  see  Contracts,  3,  4. 

CONFLICT  OF  LAWS. 

As  to  Subscription  to  Stock  In  Foreign 
Corporation,  see  Corporations,  5. 

1.  Whether  a  state  court  should  permit 
an  action  to  be  maintained  therein  on  the 
principle  of  comity  between  the  states  is  a 
question  exclusively  for  the  courts  of  that 
state  to  decide.     Finn^  v.  Guy,  839 

2.  Whether  the  patentee  of  the  United 
States  to  land  bounded  on  a  non-navigable 
lake  belonging  to  the  United  States  takes 
title  to  the  adjoining  submerged  land  is  de- 
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'termined  by  the  law  of  the  state  where  the 
land  lies.     Hardin  v.  Shedd,  1156 

3.  The  validity  of  an  assignment  for  the 
i)enefit  <^  creditors  which  requires  a  release 
by  creditors  as  a  condition  of  preference  is 
<leterminab)e  by  the  state  law  as  interpreted 
by  its  highest  oo«ut8.    Robinson  v.  Bcdt,  65 

CONGRESS. 

Powers  over  Navigable  Waters,  see  Ap- 
peal AND  £bbob«  7. 

Power  over  Interstate  Cknnmeroe,  see 
Commerce. 

Power  over  Indians,  see  Indians. 

Power  to  Provide  for  Punishment  for 
Bribery  of  N^pro  Voters,  see 
Voters  and  Elections,  1. 

CONSPIRACT. 

Admissibility  of  Declarations  of  Par- 
ties, see  Evidence,  13. 

CONSTITUTIONAI.  LAW. 

Impairment  of  Obligation,  see  Con- 
tracts, 5-13. 

Extension  of  Federal  Constitution  over 
Philippine  Islands,  see  Philippine 
Islands. 

Exemption  from  Taxation,  see  Taxes, 
3-7. 

Constitutionality  of  Transfer  Tax,  see 
Taxes,  10-12. 

Right  to  Jury  Trial,  see  Trial,  3. 

Xz  post  faoto  laws. 

1.  The  provision  against  the  practice  of 
medicine  by  unregistered  persons,  which  is 
made  by  Mich.  Pub.  Acts  1899,  act  No.  237, 
creating  a  board  of  registration  in  medicine, 
■does  not  render  such  act  ex  post  faoto  as  to 
one.  licensed  under  a  prior  act,  where  provi- 
sion is  made  for  registration  of  persons  pre- 
senting sufficient  proof  of  legal  registration 
undM-  such  prior  act.     Reetz  v.  Sfichigan, 

563 
XleleKAtion  of  power. 

2.  Congress  could  lawfully  delegate  to  the 
Philippine  Commission  the  power  to  enact 
laws,  including  the  libel  law  enacted  by  it 
in  October,  1901  (Act  No.  277,  Philippine 
Commission).  United  States  v.  Dorr  (Phil- 
ippine Sup.  Ct.)  1187 

£qiiml  proteotion. 

Uniformity  in  Taxation,  see  Taxes,  2. 
See  also  Public  Improvements,  3. 

3.  The  equal  protection  of  the  laws  is  not 
■denied  insurance  companies  by  the  pro'/i- 
aions  of  Neb.  Comp.  Stat.  chap.  43,  $$  43-45, 
Allowing  a  reasonable  attorney's  fee  to  plain- 
tiff in  case  of  the  unsuccessful  defense  by 
an  insurance  company  of  a  suit  on  a  policy 
of  insurance  covering  real  property  which 
has  been  totally  destroyed  by  the  causes 
insured  against.  Farmers'  &  M.  Ins.  Co.  v. 
Dobney,  821 

4.  The  equal  protection  of  the  laws  is  not 
•denied  by  the  provisions  of  Ala.  Code  1886, 
§  453,  cl.  13,  and  Code  1896,  $  3911,  d.  14, 
for  the  taxation  of  railroad  stock,  because 
of  the  exemption  of  stock  in  domestic  rail- 
roads and  in  others  that  list  substantially 
M.  their  property  for  taxation.  Kidd  v. 
Alabama,  669 


• 

5.  None  of  the  privileges  and  immunitiei 
of  citizens  of  the  state  of  New  York  are 
denied  the  beneficiaries  under  the  will  of  a 
nonresident  by  a  tax  imposed  imd^  the 
New  York  inheritance-tax  law,  on  the  trans- 
fer, under  such  will,  of  debts  due  the  dece- 
dent by  citizens  of  that  state.  Blackstone 
V.  Miller,  439 

6.  The  equal  protection  of  the  laws  is  not 
denied  by  the  Illinois  inheritance-tax  law 
because,  under  that  statute  as  interpreted 
and  enforced  by  the  state  courts,  certain  life 
estates  mav  be  taxed  when  the  remainder  is 
to  lineal  *  descendants  of  the  decedent,  but 
not  when  the  r^nainder  is  to  collateral  heirs 
or  strangers  in  blood.     Billings  ▼.  Illinois, 

400 

7.  The  imposition  of  a  tax,  under  the  New 
York  inheritance-tax  law,  on  the  transfer, 
under  the  will  of  a  nonresident,  of  dc^ts  due 
the  decedent  by  residents  of  that  state,  does 
not  violate  the  14th  Amendment  to  the  Fed- 
eral Constitution.      Blackstone  v.  Miller, 

439 

8.  A  state  statute  under  which  three 
fourths  of  the  cost  of  paving  a  city  street 
may  be  assessed  upon  abutting  property  in 
proportion  to  foot  frontage,  such  assessment 
to  be  a  lien  thereon,  is  not  obnoxious  to  the 
14th  Amendment  to  the  Federal  Constitu- 
tion.    Chadwick  v.  Kelly,  293 

9.  The  privileges  and  immunities  of  citi- 
zens in  the  several  states  are  not  denied  by 
the  provisions  of  Colo.  Sess.  Laws  1885, 
p.  335,  for  the  protection  of  domestic  cattle 
against  the  communication  of  disease  by 
cattle  from  other  states,  where  the  statute 
is  equally  applicable  to  citizens  of  all  states. 
Reid  V.  Colorado,  108 

10.  The  Texas  statute  authorizing  the  re- 
covery of  damages  and  attorneys'  fees  for 
failure  by  life  and  health  insurance  com- 
panies to  pay  losses  is  not  repugnant  to  the 
guaranty  of  the  equal  protection  of  the 
laws,  made  by  the  Federal  Constitution. 
Iowa  L.  Ins.  Co.  v.  Lewis,  204 

11.  The  equal  protecticm  of  the  laws  is  not 
denied  by  Cal.  Const,  art.  4,  $  26,  avoiding 
all  contracts  for  the  sale  of  shares  of  corpo- 
rate stock  on  margin,  because  this  provision 
strikes  only  at  some,  and  not  all,  objects  of 
possible  speculation.    Otis  v.  Parker,      323 

12.  Neither  due  process  of  law  nor  the 
equal  protection  of  the  laws  is  denied  a 
street  railway  company  by  an  order  of  the 
commissioner  of  railroads  made  and  issued 
under  Mich.  Pub.  Acts  1893,  act  No.  171,  $  5, 
requiring  such  street  railway  to  pay  one 
half  of  the  expense  of  constructing  and 
maintaining  safety,  appliances  at  a  grade 
crossing  of  a  steam  railroad  which  was  not 
built  until  after  the  street  railway  had  been 
constructed.  Detroit,  Ft.  W.  &  B.  I.  R. 
Co.  V.  Osbom,  860 

Dne  process  of  law^. 

To  Whom  Invalidity  of  Act  Available,  see 

Statutes,  1. 
See  also  supra,  12;  Pleading,  10,*  Publio 

Improvements. 

13.  Due  process  of  law  requires  no  special 
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provision  for  granting  a  hearing  to  appli- 
cants for  registration  oy  the  boara  of  regis- 
tration in  medicine  created  by  Mich.  Pub. 
Acts  1899,  act  No.  237 ,  where  such  act  pro- 
vides for  semiannual  meetings  of  the  board 
at  specified  times  at  the  state  capitol.  Reetz 
T.  Michigan,  663 

14.  The  grant  to  a  board  of  registration 
in  medicine,  by  Mich.  Pub.  Acts  1899,  act 
No.  237,  of  the  power  to  decide  whether  an 
applicant  for  registration  had  been  "legally, 
r^stered"  under  a  prior  statute,  with  no 
provision  in  terms  for  a  review  of  the  pro- 
ceedings of  such  board,  does  not  render  the 
act  obnoxious  to  the  Federal  Constitution. 

Id. 

15.  Due  process  of  law  in  making  sales  of 
land  for  unpaid  taxes,  even  if  it  requires  the 
observance  bf  all  the  steps  prescribed  by  a 
state  statute,  does  not  demand  that  they 
shaJl  be  made  matter  of  record,  much  less 
that  they  shall  be  made  matter  of  <l  JMur- 
ticular  record,  such  as  the  return  of'^the 
sheriff  of  the  sale  of  the  lands.  Turpin  v. 
Lemon,  70 

16.  A  Kentucky  corporation  operating  a 
ferry  across  the  Ohio  river  is  deprived  of  its 
property  without  due  process  of  law  by  the 
acticm  of  that  state  in  including,  for  pur- 
poses of  taxation,  in  the  valuation  of  the 
franchise  derived  by  the  corporation  from 
Kentucky,  the  value  of  an  Indiana  franchise 
for  a  ferry  from  the  Indiana  to  the  Ken- 
tucky shore,  which  such  corporation  had  ac- 
quired. Louisville  ft  J.  Ferry  Co.  v.  Ken- 
tucky, 513 

17.  Due  process  of  law  is  not  violated  by 
proceedings  taken  in  conformity  with  a  state 
statute  providing  that  personal  property 
held  in  trust  shall  be  assessed  to  the  trus- 
tee, which  requires  the  assessors  to  give 
public  notice  to  the  inhabitants  to  return  a 
list  of  their  personal  estates,  and,  in  case  of 
failure  to  make  such  return,  to  ascertain  as 
nearly  as  possible  the  particulars  of  the  es- 
tate, and  estinuite  its  just  value,  which 
shall  be  conclusive  upon  the  owner  unless 
he  can  show  a  reasonable  excuse  for  omit- 
ting to  make  his  return;  and  which  makes 
provision  for  an  application  to  the  assess- 
ors for  an  abatement  of  taxes,  and  for  an 
appeal  to  the  county  commissioners  in  case 
of  a  refusal  of  the  assessors  to  abate  the 
tax.      Glidden  v.  Harrington,  798 

18.  Due  process  of  law  is  not  denied  the 
owners  of  property  damaged  by  the  enforce- 
mmt  of  a  restriction  on  the  height  of  build- 
ings on  certain  Boston  streets,  imposed  by 
Mass.  act  May  23,  1898,  on  the  theory  that 
the  right  of  action  thereby  given  to  recover 
the  damages  from  the  city  of  Boston  ''in  the 
manner  prescribed  by  law  for  obtaining  pay- 
ment for  damages  by  any  person  whose  land 
is  taken  in  the  laying  out  of  a  highway" 
does  not  afford  adequate  provision  for  com- 
pensation because  the  city,  not  being  a  party 
to  the  taking,  is  not  technically  estopped  to 
deny  its  liability,  since  such  statutory  lia- 
bility is  of  a  character  which,  under  the  de- 
cisions of  the  state  courts,  the  legislature 
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may  impose  on  a  municipality.      Williama 
V.  Parker,  551^ 

19.  The  right  to  the  due  process  of  law 
guaranteed  by  the  14th  Amendment  to  the 
Federal  Constitution  is  not  infringed  by  the 
decision  of  a  state  court  sustaining  the  va- 
lidity of  the  Illinois  indeterminate  sentence 
act  of  1899,  although  such  statute  may  con- 
fer judicial  powers  upon  nonjudicial  officers^ 
and,  in  effect,  invest  them  with  the  pardon- 
ing power  of  the  Executive.  Dreyer  v.  Illi- 
nois, 71^ 

20.  The  refusal  of  a  state  court  to  review 
the  question  whether  the  officers  in  charge 
of  the  jury  on  a  trial  for  a  felony  were 
sworn,  as  prescribed  by  statute,  when  the 
jury  retired,  because  such  question  was  first 
raised  on  a  motion  for  a  new  trial,  infringea 
no  right  secured  to  the  accused  by  the  14th 
Amendment  to  the  Federal  Cdnstitutioii^ 
even  if  the  swearing  of  such  officers  wheo 
the  jury  retire  is  essential  to  the  due  prooesa 
of  law  prescribed  by  that  amendment;  but 
such  a  ruling  is  simply  an  adjudication  of  a 
question  of  criminal  practice  and  local  law. 

Id. 

Liberty  to  eontraet. 

21.  The  liberty  of  contract  guaranteed  by 
U.  S.  Const.  14th  Amend,  is  not  invaded  by 
the  provisions  of  the  act  of  December  21, 
1898,  I  24,  making  it  a  misdemeanor  to  pay 
any  seaman  wages  in  advance,  and  declar- 
ing that  such  payment  shall  not  absolve 
the  vessel  or  its  master  or  owner  from  full 
payment  of  wages  actually  earned.  Patter- 
son V.  The  Eudora,  1002 

22.  No  unconstitutional  interference  with 
the  right  of  contract  is  made  by  Cal.  Const, 
art.  4,  ft  20,  avoiding  all  contracts  for  salea 
of  shares  of  corporate  stock  on  margin,  and 
providing  for  the  recovery  of  any  money 
paid  on  such  contracts,  although  this  pro* 
vision  may  be  construed  to  apply  to  bona 
fide  as  weH  as  gambling  contracts.  Otia 
V.  Parker,  32a 

COKSTBUOTION. 

Of  Statute,  see  Statutes,  6. 

OONBUI.. 

Evidence  as  to  Authority  of,  see  Ex* 

TRADITION,    12. 

CONTAGIOUS  DISEASES. 

Of  Animals,  see  Constitutional  Law» 

9. 
Prohibiting    Importation     of    ^inimala 

Affected  with,  see  Commebck,  8. 

CONTEMPT. 

Appeal  in  Case  of,  see  Appeal  and  EMt 

BOK,  9. 

Advice  of  attorneys  to  a  state  court,  pur> 
suant  to  which  that  court  compelled  the  sur- 
render by  a  receiver  in  bankruptcy  of  prop- 
erty which  had,  without  the  consent  of  the 
state  court,  been  voluntarily  turned  over  to 
him  by  a  receiver  appointed  by  such  court, 
cannot  be  deemed  to  constitute  contempt  of 
the  bankruptcy  court,  where  there  is  no  evi- 

187^  188,  189,  190  U.  S. 
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dence  that  their  advice  was  given  otherwise 
than  in  good  faith  and  in  the  discharge  of 
their  duty  as  counsel.     Re  Watts,         933 

OONTINUANCE. 

Discretion  as  to  Refusing,  see  Appeal 

AND  Error,  62. 
Of  Term  of  Court,  see  Courts,  7,  8. 

COKTRAOTS. 

Construction,  Federal  Question  as  to, 
see  Appeal  and  Error,  32. 

Act  Avoiding  Sales  of  Stocks  on  Mar- 
gin, see  Constitutional  Law,  11. 

Interference  with  Right  of,  see  Consti- 
tutional Law,  21,  22. 

Implied  Contract  by  United  States,  see 
Courts,  13. 

Specific  Performance  of  Contract  with- 
in Statute  of  Frauds,  see  Specific 
Performance. 

1.  Stipulations  and  exemptions  from  lia- 
bility for  loss  caused  by  fire,  contained  in 
a  lease  under  which  the  lessee  holds  posses- 
sion and  occupancy  of  a  storage  platform 
near  a  railroad,  are  not  binding  on  one  not 
in  privity  with  such  lessee,  who,  without 
knowledge  of  such  stipulations,  stores  his 
cotton  on  such  platform.  Texas  &  P.  R. 
Co.  v.  Watson,  1057 

2.  The  right  to  recover  money  paid  to 
a  national  ^nk  on  a  contract  sought  to  be 
rescinded  for  fraud  is  not  defeated  because 
the  parties  were  attempting  a  transaction 
forbidden  by  law,  since  to  deny  the  right 
to  rescind  is  to  rely  on  the  contract,  which 
must  be  accepted,  if  at  all,  with  the  burden 
of  the  fraud.  National  Bank  &  Loan  Co. 
V.  Petrie,  879 

3.  The  salaries  and  traveling  expenses  of 
executive  officers  of  a  railway  construction 
company  devoting  itself  solely  to  the  busi- 
ness of  building  a  railroad  in  the  Republic 
of  Colombia,  and  the  office  expenses  of  its 
New  York  office,  are  elements  of  the  in- 
demnity which  that  Republic  agreed,  in  ex- 
change for  the  surrender  of  the  concession 
and  the  railroad,  to  pay  to  the  assignee  of 
such  concession  for  the  works  and  labors 
{las  ohras  y  irabajoa)  executed  by  it,  and 
its  expenditures  on  the  works  and  labors 
executed  by  it  in  the  construction  of  such 
railroad.     Colombia  v.  Cauca  Co.  1159 

4.  Cash  paid  by  a  railway  construction 
company  for  the  purchase  of  a  railway  con- 
cession granted  by  the  Republic  of  Colombia, 
and  sums  voted  by  that  company  to  its 
officers  for  services  in  securing  ah  agree- 
ment to  submit  to  arbitration  the  question 
of  the  amount  of  the  indemnity  to  be  paid 
by  such  Republic  to  the  assignee  of  the  con- 
cession in  exchange  for  the  latter'^  surren- 
der of  the  concession  and  railroad,  for  the 
works  and  labors  {las  obras  y  irabajoa)  ex- 
ecuted by  it,  and  expenditures  on  works 
and  labors  executed  by  it  in  the  construc- 
tion of  the  railroad,  are  not  properly  al- 
lowed as  elements  of  such  indemnity.     Id. 


Impairment  of  obllKAtions. 

Federal  Question  as   to,   see  Appeal  Aifi> 

Error,  33. 
Appellate   Jurisdiction   of   Suit   Involving, 

see  Appeal  and  Error,  8. 

5.  The  obligation  of  a  contract  cannot  be- 
said  to  be  impaired  by  a  statute  in  force 
when  the  contract  was  made.  Blackstone 
V.  Miller,  439^ 

6.  The  obligation  of  a  contract  which< 
calls  for  the  transaction  of  business  within^ 
the  state  by  a  foreign  corporation  which 
has  not  filed  a  copy  ot  its  charter  with  the- 
secretary  of  state  is  not  impaired  by  Wis. 
Stat.  1898,  S§  17705,  4978,  making  such 
contracts  wholly  void  on  the  corporation 'a 
behalf,  but  enforceable  against  it,  although 

.such  statute  was  by  its  terms  not  to  go- 
into  effect  until  after  the  contract  was  en- 
tered into, — at  least  where  it  was  enacted 
before  the  contract  was  made.       Diamond 
Glue  Co.  V.  United  States  Glue  Co.        328. 

7.  A  state  statute  fixing  the  rate  of  tax- 
ation on  the  gross  receipts  of  a  railroad, 
company,  enacted  for  the  purpose  of  set- 
tling by  agreement  a  pending  controversy 
as  to  a  charter  right  of  the  company  to 
exemption  from  taxation,  must,  notwith- 
standing its  contractual  form,  be  regarded 
as  an  amendment  to  such  charter,  and  there- 
fore subject  to  repeal  by  reason  of  a  provi- 
sion of  the  state  Constitution  in  force  at. 
the  time  of  its  passage,  reserving  the  pow- 
er to  repeal,  alter,  or  amend  corporate  char- 
ters.   Northern  C.  R.  Co.  v.  Maryland,  167 

8.  The  obligation  of  the  contract  of  the 
state  of  Texas  with  a  purchaser  of  public^ 
lands  was  not  impaired  by  Tex.  Laws  .1897, 
chap.  37,  p.  39,  which  repealed  a  statute  in 
force  when  the  contract  was  made,  denying 
the  remedy  of  forfeiture  for  nonpayment  of 
interest  as  agreed  upon,  and  provided  such 
a  forfeiture  as  a  remedy,  since  the  prior  act 
did  not  amount  to  a  contract  that  the  state- 
would  not  enlarge  the  remedy,  •or  grant  an- 
other on  account  of  the  purchaser's  viola- 
tion of  his  contract.     Waggoner  v.  Flack, 

609 

9.  Conceding  that  by  the  repeal,  as  to  . 
insurance  companies  doing  business  on  the 
assessment  plan,  of  the  provisions  of  Mo. 
Rev.  Stat.  1879,  S  5982,  that  suicide  shall 
be  no  defense  to  a  suit  on  a  policy  of  in- 
surance, a  provision  in  a  policy  issued  prior 
to  such  repeal,  relieving  the  company  from, 
liability  in  case  of  suicide,  became  effective, 
no  impairment  of  the  oblifi;ation  of  such 
contract  was  made  by  a  subsequent  enact- 
ment specially  applying  the  provisions  of 
the  former  statute  to  such  companies,  since 
all  that  the  later  act  purported  to  do  was 
to  reinstate  the  parties  m  their  original 
rights  prior  to  toe  repealing  act,  which 
rights  had  not  been  affected  by  anything 
done  during  the  period  which  had  elapsed 
between  the  two  statutes.  Knights  Tem- 
plars' &  M.  L.  Indemnity  Co.  v.  Jarman, 

139 

10.  The  obligation  of  contracts  with  a 
municipality  is  not  impaired  by  subsequent.  * 
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changes  in  its  charter,  which  protect  it  from 
fiuit  upon  claims  against  it  which  have  not 
first  been  presented  to  the  city  council  and 
wholly  or  partly  disallowed,  either  by  af- 
-firmative  action  or  by  the  failure  of  that 
body  for  more  than  sixty  days  to  pass  there- 
on, and  provide  that  disallowance  is  final 
and  conclusive  unless  within  twenty  days 
an  appeal  therefrom  be  perfected  to  the 
proper  circuit  court,  in  wnich  the  case  is 
to  be  tried  as  though  originAlly  commenced 
therein.  Oshkosh  Waterworks  CJo.  v.  Osh- 
3co8h,  249 

11.  A  purchaser  of  county  bonds  issued 
hi  aid  of  a  railroad,  imder  the  supposed  au- 
thority of  the  act  incorporating  the  road, 
which  is  subsequently  held  unconstitutional 
l>y  the  state  courts  because  the  provisions 
for  the  transfer  to  the  railroad  company  of 
municipal  subscriptions  in  aid  of  another 
railroad  were  not  within  its  title,  has  no 
contract  rights  protected  by  the  Federal 
Constitution  against  impairment  because 
the  purchase  was  made  on  the  faith  of  prior 
decisions  that  municipal  subscriptions  to 
railroad  stock  were  so  far  germane  to  rail- 
road incorporation  as  not  to  require  spe- 
cific mention  in  the  title  of  an  act  provid- 
ing for  the  incorporation  of  a  railroad.  Zane 
T.  Hamilton  Ck)unty,  868 

12.  The  obligation  of  contracts  between  a 
water  company  and  private  consumers  by 
which  the  latter  were  to  pay  for  the  water 
in  accordance  with  the  rates  "now  or  here- 
after in  force"  is  not  impaired  by  a  munic- 
ipal ordinance  reducing  such  rates,  enacted 
in  the  exercise  of  the  power  of  the  munici- 
pality to  regulate  water  rates.  Knoxville 
VVater  Co.  v.  Knoxville,  887 

13.  A  provision  in  a  contract  between  a 
-water  company  and  a  municipality,  that  the 
company  snail  supply  water  to  private  con- 
sumers at  a  specified  rate,  does  not  amount 
to  an  implied  undertaking  by  the  munici- 
pality not  to  disturb  such  rates,  the  obliga- 
tion of  which  is  impaired  by  an  ordinance 
reducing  them,  where  the  company  was  in- 
corporated under  an  act  whicn,  while  con- 
ierring  upon  it  poucr  to  charge  such  rates 
as  might  be  agreed  upon  with  its  consum- 
-ers,  expressly  recognized  the  power  of  the 
municipality  to  regulate  water  rates.       Id. 

COPTRIGHT. 

1.  Printing  and  engraving,  though  not  lor 
a  mechanical  end,  are  not  excluded  from  the 
useful  arts,  which  Congress  is  empowered 
by  the  Constitution  to  promote  by  copy- 
right laws.  Bleistein  v.  Donaldson  Litho- 
graphing Co.  460 

2.  Pictorial  illustrations  are  none  the  le^s 
within  the  protection  of  the  copyright  law 
(U.  S.  Rev.  SUt.  ft  4952,  U.  S.  Comp.  Stat 
1901,  p.  3406)  because  they  are  drawn  from 
real  life.  Id. 

3.  Chromolitho^aphic  advertisements  of 
a  eircuB,  portrapng  a  ballet,  a  number  of 
persona  performmg  on  bicycles,  and  groups 
of  men  and  women  whitened  to  represent 
statues,  are  proper  subjects  of  copyright, 
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under  U.  S.  Rev.  Stat.  § 
Stat.  1901,  p.  3406),  as 
of  1874,  §  3  (18  Stat. 
301,  U.  S.  Comp.  Stot. 
"pictorial  illustrations," 
only  such  illustrations 
with  the  fine  arts"  are 
tion  of  such  laws. 


4952  (XT.  S.  Comp. 
amended  by  the  act 
at  L.  78,  79,  chap. 

1901,  p.  3412),  as 
even  assuming  that 

as   are   "connected 

within  the  protec- 

Id. 

4.  Any  copyright  protection  for  a  work 
secured,  under  the  act  of  February  3,  1831 
(4  Stat,  at  L.  436,  chap.  16),  by  entering 
for  copyright  in  the  name  of  the  publish- 
ers the  issues  of  a  magazine  which  contain 
instalments  thereof,  is  lost  by  the  subse- 
quent publication  of  the  work  in  book  form 
with  no  other  notice  of  copyright  than  that 
of  an  entry  in  the  author's  name.  Mifflin 
V.  R.  H.  White  Co.  1040 

5.  A  copyright  of  a  book,  obtained  by  an 
author  in  her  own  name,  is  vitiated  for 
failure  to  comply  with  the  requirement  of 
the  act  of  February  3,  1831,  f  5  (4  SUt 
at  L.  436,  chap.  16 ) ,  that  notice  of  copyright 
be  inserted  in  each  copy  of  the  work,  by 
its  subsequent  publication,  with  her  con- 
sent, in  a  magazine  with  no  other  notice  of 
copyright  than  that  of  the  entry  of  the  mag- 
azine in  the  name  of  its  publishers.  Mifflin 
V.  Button,  1043 

CORPORATIONS. 

Impairment   of   Obligation    as   to,    Mt 

Contracts,  6. 
Extradition  of  Directors,  see  Extbaoi- 

TION,   1,  2. 
Fraud  in  Prospectus  of,  see  Fbaud. 

Calls;  aasesamenta. 

Presumption  of  Liability  for,  see  £videnck» 
15. 

1.  Courts  cannot,  in  the  absence  of  fraud* 
inquire  into  the  necessity  for  an  assess- 
ment by  the  directors  of  a  foreign  corp<^ 
ration  upon  its  capital  stock.  Nashua  Sar. 
Bank  v.  Anglo-American  Land,  Mortg.  ft 
Agency  Co.  782 

2.  A  sale  or  forfeiture  of  a  stockholder's 
shares  in  an  English  corporation  is  not  a 
condition  precedent  to  the  maintenance  of 
an  action  against  him  to  recover  an  assess- 
ment on  the  capital  stock  of  the  corporation, 
although  a  remedy  by  forfeiture  is  given 
by  its   articles   of  association.  Id. 

3.  The  posting  of  a  notice  of  a  call  upon 
shareholders  in  an  English  corporation,  in 
a  conspicuous  place  in  the  registered  offios 
of  the  company,  for  more  than  a  month 
before  the  call  was  payable,  and  the  for- 
warding of  a  printed  notice  of  the  call  to 
a  foreign  shareholder,  are  a  sufficient  com- 
pliance with  the  provisions  of  the  articles 
of  association  that  notices  for  a  nonresident 
shareholder  who  neglects  to  give  his  ad- 
dress as  therein  provided,  shall  be  posted  hi 
a  conspicuous  place  in  such  office,  which, 
for  all  purposes  of  the  regalati<ms,  shall  be 
deemed  to  be  his  registered  place  of  abod& 

Id 

4.  An  express  promise  by  a  stockholdei 
in  an  English  corporation  need  not  bs 
proved  in  an  action  to  recover  an  assess 
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snent  on  its  capital  stock,  in  view  of  the 
promise  implied  from  a  subscription  to  the 
«hares,  by  25  &  26  Vict.  chap.  89,  which  de- 
4!lares  that  all  moneys  payable  by  any  mem- 
ber in  pursuance  of  the  articles  of  the  com- 
pany shall  be  deemed  a  debt  due  by  such 
member.  Id. 

Snbsoriptions, 

By  Counties,  see  Bonds,  2-5. 

6.  By  subscribing  to  stock  in  a  foreign 
<!orporation  the  subscriber  subjects  himself 
to  the  laws  of  the  foreign  country  in  respect 
to  the  powers  and  obligations  of  such  corpo- 
ration. Nashua  Sav.  Bank  v.  Anglo-Amer- 
ican Land,   Mortg.  &  Agency   Co.  782 

Action  by  stookholders. 

6.  A  stockholder  cannot  maintain  an  equi- 
table suit  against  the  corporation,  its  pres- 
ident, and  treasurer,  to  restrain  it  from 
paying  certain  taxes,  Where  no  showing  of 
the  residence  of  the  directors,  or  of  any 
Application  to  them  or  to  such  president 
and  treasurer  to  take  action  to  relieve  from 
the  burden  of  the  taxes,  is  made.  Stewart 
▼.  Washington  &  A.  S.  S.  Co.  261 

7.  A  suit  in  equity  by  a  stockholder 
against  the  corporation  to  restrain  it  from 
paying  an  Alaskan  license  tax  was  proper- 
ly dismissed,  where  the  corporation  made 
no  serious  defense,  and  there  was  no  show- 
ing of  irreparable  injury  or  of  any  effort 
to  secure  action  by  the  corporation  or  its 
directors,  as  is  required  by  equity  rule  94, 
other  than  a  demand  on  the  resident  man- 
aging agent,  the  distance  of  such  directors 
from  the  place  where  plaintiff  resides  and 
in  which  tne  court  is  held  being  relied  upon 
as  an  excuse  for  'not  making  any  further 
effort.  CorbuB  v.  Alaska  Treadwell  Gold 
Min.  Co.  256 

Iiiability  of  stockholders. 

■Jurisdiction  of  Suit  to  Enforce,  see  Equity, 
1,  4. 

Admissibility  of  Evidence  as  to,  see  Evi- 
dence, 6,  7. 

Effect  of  Foreign  Judgment  as  to,  see  Judg- 
ment, C. 

^ght  of  Receiver  to  Enforce,  see  Receivers. 

Estoppel  of  Pledgee  to  Deny  Liability,  see 
Tbial,  6. 

See  also  Banks,  2-4. 

8.  A  pledgee  of  national  bank  stock  which 
be  took  as  collateral  security  for  a  loan 
is  not  chargeable  with  the  personal  liabil- 
ity for  the  debts  of  the  bank  imposed  on 
-"shareholders"  by  U.  S.  Rev.  Stat,  ft  6151 

(U.  S.  Comp.  Stat.  1901,  p.  3466),  unless 
be  has  either  become  the  owner  of  the  shares 
in  fact,  or  has  held  himself  out  to  be  the 
•owner,  and  thereby  estopped  himself  to  de- 
ny his  personal  liability  as  such.  Rankin 
T.  Fidelity  Ins.  T.  &.  S.  D.  Co.  792 

9.  The  receiver  of  the  assets  of  a  corpo- 
ration is  not  authorized  to  maintain  an  ac- 
tion to  enforce  the  liability  of  a  stockhold- 
•er,  by  Kan.  Gen.  Stat.  1868,  IS  32,  44,  since 
that  act  made  the  liability  of  the  stockhold- 
er, not  an  asset  of  the  corporation,  but 
an  asset  which  a  creditor  of  the  corpora- 
tion alone  could  recover  for  his  individual 


benefit  to  the  extent  required  to  pay  a  judg- 
ment obtained  by  him  against  the  corpora- 
tion.   Evans  v.  Ndlis,  173 

10.  The  remedy  against  a  stockholder  of 
an  insolvent  corporation,  given  to  the  re- 
ceiver of  its  assets  by  Kan.  Laws  1899, 
chap.  10,  cannot  be  enforced  until  such  re- 
ceiver has  first  brought  suit  against  the 
corporation  and  all  resident  stockholders, 
in  order  to  fix  the  sum  required  to  pay  the 
corporate  debts.  Id. 

11.  A  Federal  court  cannot  enforce  the 
statutory  liability  of  a  nonresident  stock- 
holder of  a  foreign  corporation  at  the  suit 
of  a  receiver  of  its  assets,  where  the  latter 
has  not  first  taken  the  steps  which  the  stat- 
utes of  the  state,  as  construed  by  its  courts, 
make  a  prerequisite  to  any  action  against 
an  individual  stockholder.  Id. 

Foreign  corporations. 

Impairing  Obligation  of  Contract  as  to,  see 
Contracts,  6. 

Federal  Jurisdiction  in  Actions  By  or 
Against,  see  Courts,  19,  20. 

Jurisdiction  of  Suit  to  Enforce  Stockhold- 
er's Liability,  see  Equity,  1,  4. 

Effect  of  Foreign  Judgment  as  to,  see  Judg- 
ment, 7. 

.Receiver's  Right  to  Enforce  Stockholder's 
Liability,  see  Receivers. 

Right  to  Remove  Cause  to  Federal  Court, 
see  Removal  of  Causes,  1. 

Partial  Invalidity  of  Act  as  to,  see  Stat- 
utes, 2. 

Retroactive  Statute  as  to,  see  Statutes,  6. 

Service  of  Summons  on,  see  Writ  and  Pro- 
cess. 

See  also  aupra,  1-5,  11. 

12.  A  contract  imder  which  a  foreign  cor- 
poration was  to  superintend  the  operation 
of  a  factory  within  the  state,  and  control, 
handle,  and  sell  its  output,  is  not  relieved 
from  the  operations  of  Wis.  Stat.  1898,  §§ 
17706,  4978,  prohibiting  foreign  corpora- 
tions from  transacting  business  within  the 
state  until  they  have  filed  a  copy  of  their 
charter  with  the  secretary  of  state,  because 
the  contemplated  traffic  in  the  product 
might  extend  beyond  the  limits  of  the  state. 
Diamond  Glue  Co.  v.  United  States  Glue 
Co.  328 

13.  A  contract  under  which  a  foreign  cor- 
poration is  to  have  the  management  of  the 
manufacturing  in  a  factory  within  the  state, 
and  is  to  assist  in  the  operation  of  such 
factory  and  keep  it  supplied  with  a  super- 
intendent, calls  for  the  transaction  of  bus- 
iness within  the  state,  within  the  meaning 
of  Wis.  Stat.  1898,  §S  17706,  4978,  forbid- 
ding foreign  corporations  to  transact  busi- 
ness in  the  state  until  thev  have  filed  a 
copy  of  their  charter  with  tne  secretary  of 
state.  Id. 

14.  The  granting  of  a  loan  by  a  Tennessee 
building  and  loan  association  to  a  citizen 
of  Alabama  upon  the  latter's  signed  ap- 
plication, solicited  by  a  traveling  agent  for 
the  association,  and  the  takiQg  as  security 
of  a  note  and  mortgage  executed  within  the 
state  by  the  borrower,  constitute,  regardless 
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of  the  form  and  terms  of  such  instrumenta, 
the  doing  of  business  in  the  state,  within 
the  meaning  of  Ala.  Const,  art.  14,  and  Ala. 
Code  1896,  S§  1316,  1318,  1319,  requiring 
forei^  corporations  doing  any  business 
within  the  state  to  designate  a  local  agent 
for  service  of  process,  and  to  have  a  known 
place  of  business  within  the  state. .  Chat- 
tanooga Nat.  Bldg.  &,  L.  Asso.  v.  Denson, 

870 

OOST8. 

Allowing  Attorney's  Fee  against  In- 
surance Company,  see  Constitu- 
tional Law,  3,  10. 

Attorney's  Fees  for  Dissolving  Attach- 
ment, as  Element  of  Damages,  see 
Damaoes,  3. 

COUNTIES. 

Bonds  of,  see. Bonds,  2-6. 

OOUBTS. 

Inquiry  by,  into  Necessity  of  Assess- 
ment on  Stockholders,  see  Cobfoba- 
tions,  1. 

B«l*tion  to  oilier  departments. 

1.  A  decision  of  the  Land  Department  up- 
on  questions   of  fact   is  conclusive  on  the, 
courts.     De  Cambra  v!  Rogers,  734 

2.  The  Federal  courts  cannot  finally  de- 
termine the  respective  interests  of  claim- 
ants to  public  lands  of  the  United  States 
W'hile  the  question  of  issuing  a  patent  there- 
for is  properly  before  the  I^nd  l)epartment 
and  not  yet  decided.  Cosmos  Exploration 
Co.  V.  Gray  Eagle  Oil  Co.  1064 

3.  The  courts  cannot  interfere  with  the 
executive  administration  of  the  Land  De- 
partment by  enjoining,  at  the  instance  of 
persons  claiming  to  be  the  owners  of  the 
land,  a  survey,  under  the  direction  of  such 
Department,  of  certain  lands  lying  between 
an  alleged  meander  line  and  the  actual  wa- 
ters of  a  lake,  which  are  claimed  by  the 
Department  to  be  unsurveyed  public  lands 
of  the  United  States.     Kirwan  v.  Murphy, 

698 

'4.  Courts  will  not  entertain  an  inquiry  as 
to  the  extent  of  the  investigation  by '  the 
Secretary  of  the  Interior  and  nis  knowledge 
of  the  points  involved  in  his  decision  of  a 
contest  in  the  Land  Department,  nor  as  to 
the  methods  by  which  he  reached  his  de- 
termination.  De   Cambra   v.   Rogers,       734 

5.  The  action  taken  by  the  Secretary  of 
the  Interior  upon  applications  for  leases 
for  mining  purposes  of  tribal  lands  in  the 
Indian  territory,  under  the  act  of  June 
28,  1898  (30  Stat,  at  L.  459,  chap.  517), 
authorizing  him  to  execute  such  leases,  is 
a  matter  of  administration,  cognizable  sole- 
ly by  the  executive  department.  Cherokee 
Nation  v.  Hitchcock,  183 

6.  The  determination  of  the  Postmaster 
General  that  letters  addressed  to  a  certain 
corporation  should  be  refused  delivery  is 
not  so  conclusive  on  the  Federal  courts  as  to 
preclude  them  from  granting  injunctive  re- 
lief to  such  corporation,  where  his  action 
1224 


was  not  authorised  by  the  statutes  under 
which  he  assumed  to  act.  American  School 
of  Magnetic  Healing  v.  McAmmlty,  90 

Terms. 

7.  The  supreme  court  of  the  District  of 
Columbia  is  not  bound  to  prolong  its  term 
by  the  adjournment,  authorized  by  rule  2 
of  that  court,  for  "not  longer  than  thirty- 
eight  days"  to  enable  bills  of  exceptions  to- 
be  prepared,  where  its  duty  under  such  rule 
is  not  invoked.     Gordon  v.  Randle,         875- 

8.  The  October  term,  1900,  of  the  circuit 
court  branch  of  the  supreme  court  of  the 
District  of  Columbia  ending  on  December 
31st,  1900,  although  the  first  Tuesday  in 
the  following  January,  on  which,  by  rule- 
3  of  that  court,  the  Jamiary  term  began^ 
fell  on  a  holiday;  since  the  effect  was  not 
to  postpone  the  commencement  of  the  Jan- 
uary term,  but  to  deprive  the  court  of  the- 
power  to  do  any  business  other  than  to  dis- 
charge those  who  had  been  required  to  at- 
tend, until  the  succeeding  day,  when  its- 
general  powers  and  duties  could  be  l^allr 
exercised.  Id.. 

Territorial  oourts. 

9.  A  prosecution  for  murder,  pending  at. 
the  time  of  the  passage  of  the  act  of  March. 
3,  1899,  establishing  a  criminal  code  and 
code  of  criminal  procedure  for  Alaska,  must, 
in  view  of  the  provision  therein  for  the  pres- 
ervation of  pending  causes,  be  r^^ided  a» 
within  the  'general  Jurisdiction"  in  crim- 
inal cases  conferred  upon  the  district  court 
for  the  district  of  Aiaska  by  the  act  of 
June  6,  1900  (31  Stat,  at  L.  321,  diap.  786)^ 
whether  that  court  be  one  newly  created  by 
that  act,  which  contains  no  provision  for 
a  transfer  of  pending  causes,  or  by  an  ex-- 
isting  tribunal  continued  thereby.  Bird  t. 
United  States,  lOO^ 

Federal  ooiirta. 

In   Proceedings   for   Deportation  of  Alien^ 
see  AiOKNS,  4. 

Jurisdiction  pf  Court  of  Claims,  see  Claims,. 
3,  4. 

Enforcement  in,  of  Nonresident  Stockhold- 
er's Liability,  see  Cobfobations,  II. 

Jurisdiction  in  Equity,  see  Equity,  6. 

Showing    Jurisdiction  by  Allegations,    see* 
Pleading,  6,  7. 

Suit  to  Prevent  Enforcement  of  Act  Fixing 
Railroad  Rates,  see  State. 

See  also  Bankbuptct,  7. 

10.  Jurisdiction,  if  conferred  on  a  circuit- 
court  of  the  United  States  by  averments  in 
the  bill  as  to  the  defense  which  defendants 
intend  to  assert,  is  ousted  by  the  filing  of 
answers  which  disclaim    any    intention  or 
relying  on  such  defense.    Boston  &  M.  C<m- 
sol.  Copper  &  S.  Min.  Co.  v.  Montana  Ore- 
Purchasing  Co.  626- 

11.  A  Federal  court  has  Jurisdiction  to- 
extend  to  and  against  the  successors  in  the 
office  of  attorney  general  of  a  state,  duly 
substituted,  the  provisions  of  an  order  en- 
joining the  enforcement  of  an  unconstitu- 
tional state  statute  fixing  maximuip  rail- 
road fares  by  a  board  of  which  the  attorney 
general  is  a  member.     Prout  v.  Starr,  584 
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12.  A  circuit  court  of  the  United  States 
lima  jurisdiction  of  a  suit  against  the  Unit- 
ed States  to  recover  compensation  for  the 
•alleged  total  destruction  of  the  value  of  the 
real  property  as  a  necessary  result  of  the 
acts  of  its  officers  and  agents  in  improving 
navigation,  where  the  government  does  not 
•deny  plaintiff's  title,  and  admits  that  the 
work  done  was  authorized  by  Congress,  but 
•denies  that  such  work  produced  the  alleged 
injury  and  destruction.  United  States  v. 
I^ynah,  539 

13.  The  United  States  does  not,  by  under- 
taking to  carry  a  passenger  in  an  elevator 
in  one  of  its  public  buildings,  impliedly 
•contract  that  its  employees  in  diarge  of  it 
wi)l  exercise  due  care,  so  as  to  confer  juris- 
•diction  on  a  Federal  court,  under  the  Tuck- 
-er  act  of  March  3,  1887,  chap.  359  (24  Stat. 
*t  L.  505,  U.  S.  Comp.  Stat.  1901,  p.  752), 
•of  an  action  to  recover  damages  for  personal 
injuries  sustained  by  reason  of  the  negli- 
;gence  of  such  employees,  on  the  theory  that 
auch  action  is  upon  a  "contract,  express  or 
implied,  with  the  government  of  the  United 
States,"  within  the  meaning  of  that  act; 
but  the  case  is  one  "sounding  in  tort," 
which  by  that  act  is  excluded  from  judicial 
cognizance.     Bigby  v.  United  States,       519 

14.  A  Federal  court  is  not  vested  with  ju- 
risdiction of  a  suit  in  equity  to  enjoin  the 
collection  of  a  state  tax  because  the  case 
is  one  arising  under  the  Constitution  and 
laws  of  the  United  States,  within  the  mean- 
ing of  the  judiciary  act  of  August  13,  1888 

(25  Stat,  at  L.  433,  chap.  866),  §  1,  unless 
there  is  apparent  some  ground  of  equitable 
jurisdiction  recognized  by  the  Federal 
courts.     Indiana  Mfg.  Co.  v.  Koehne,  651 

15.  A  suit  over  the  ownership  of  real 
property,  in  which  plaintiff's  title  rests  up- 
on a  proper  interpretation  of  the  exception 
of  mineral  lands  in  the  Northern  Pacific 
Railroad  land  grant  act  of  July  2,  1864  (13 
Stat,  at  L.  365,  chap.  217),  is  one  arising 
under  the  laws  of  the  United  States,  of 
which  a  circuit  court  has  jurisdiction  whol- 
ly independent  of  citizenship.  Northern  P. 
R.  Co.  V.  Soderberg,  676 

16.  A  suit  over  the  ownership  of  ore  tak- 
•en  by  defendants  from  a  mining  claim  al- 
leged to  be  the  property  of  complainant  by 
virtue  of  a  patent  from  the  United  States 
is  not  brought  within  the  jurisdiction  of 
41  circuit  court  of  the  United  States  by  al- 
legations in  the  bill  that  defendants  intend 
to  assert  a  defense  based  on  certain  other 
patents  and  the  mining  laws  of  the  United 
States,  on  the  theory  that  such  suit,  being 
alleged  to  have  been  brought  in  equity  to 
■avoid  a  multiplicity  of  suits,  is  in  effect 
•one  to  quiet  title,  and  that  such  averments 
■are  therefore  necessarily  set  forth  as  part 
•of  the  cause  of  action.  Boston  &  M.  C^n- 
«ol.  Copper  &  S.  Min.  Co.  v.  Montana  Ore 
Purchasing  Co.  626 

17.  A  suit  which  involves  the  question  of 
the  right  to  construct  a  dock  in  a  navigable 
river  under  certain  acts  of  Congress  and 
A  permit  from  the  Secretary  of  War,  which 


are  alleged  to  be  in  execution  of  the  power, 
of  Congiess.  imder  the  Constitution,  over 
the  navigable  waters  of  the  United  States, 
is  one  arising  under  the  Constitution  and 
laws  of  the  United  States,  of  which,  under 
the  act  of  March  3,  1887,  chap.  373  (24 
Stat,  at  L.  552,  U.  S.  Comp.  Stat.  1901,  pp. 
514,  582),  as  corrected  by  the  act  of  August 
13,  1888,  chap.  866  (25  Stat,  at  L.  434), 
a  circuit  court  of  the  United  States  has  ju- 
risdiction without  diversity  of  citizenship. 
Cummings  v.  Chicago,  ^  526 

18.  The  guardian,  and  not  the  ward,  is 
the  party  plaintiff,  so  far  as  Federal  juris- 
diction invoked  solely  on  the  ground  of  di- 
verse citizenship  is  concerned,  where  the 
guardian  has,  under  the  state  laws,  the 
right  to  bring  the  suit  in  his  own  name. 
Mexican  C.  R.  Co.  v.  Eckman,  245 

19.  The  jurisdiction  of  a  circuit  court  of 
the  United  States,  on  the  ground  of  diverse 
citizenship,  of  a  suit  by  a  foreign  corpora- 
tion against  residents  of  the  state,  is  not 
defeated  on  the  theory  that  plaintiff  is  su- 
ing as  the  assignee  of  a  domestic  corpora- 
tion, where  the  bill,  although  emphasizing 
the  existence  of  certain  contracts  between 
defendants  and  its  assignor,  and  alleging 
that  it  became  substituted  for  such  assignor 
as  a  party  thereto,  contains  allegations 
which  show  that  the  parties,  having  the  old 
contracts  before  them,  entered  into  new 
agreements  determined  by  reference  to  the 
terms  of  the  old  contracts,  but  none  the  less 
personal  and  immediate.  American  Color- 
type  Co.  V.  Continental  Colortype  Co.  404 

20.  A  foreign  railroad  corporation  does 
not  become  a  citizen  of  North  Carolina,  so 
far  as  to  affect  the  jurisdiction  of  the  Fed- 
eral courts  upon  the  question  of  diverse 
citizenship,  by  complying  with  N.  C.  Pub. 
Acts  1899,  chap.  62,  which  declares  that 
such  a  corporation  becomes  a  domestic  cor- 
poration by  filing  with  the  secretary  of  state 
duly  authenticated  copies  of  its  charter  and 
by-laws.     Southern  R.  Co.  v.  Allison,  1078 

21.  The  "further  sum,"  .equal  to  2  per 
cent  of  the  appraised  value  of.  imported 
merchandise  for  each  1  per  cent  that  such 
appraised  value  exceeds  the  value  declared 
in  the  entry,  which,  under  the  customs  ad- 
ministrative act  of  June  10,  1890,  5  7  (26 
Stat,  at  L.  131,  chap.  407,  U.  S.  CJomp.  Stat. 
1901,  p.  1892),  may  be  collected  from  an 
importer  for  undervaluation  "in  addition  to 
the  duties  imposed  by  law,"  is  a  penalty, 
and  exclusive  jurisdiction  of  a  suit  to  re- 
cover such  sum  is,  therefore,  by  U.  S.  Rev. 
Stat.  S  563  (U.  S.  Comp.  Stat.  1901,  p. 
455),  vested  in  the  district  courts  of  the 
United   States.     Helwig  v.   United   States, 

614 

22.  A  nonresident  owner  of  a  claim 
against  a  decedent's  estate  cannot  maintain 
a  suit  against  the  administrator  in  a  Fed- 
eral couH,  where  the  suit,  if  brought  in  the 
state  courts,  would  have  been  barred  by  the 
statutes  of  the  state  as  construed  by  its 
courts  because  instituted  after  the  expira- 
tion of  the  period  limited  by  the  order  of 
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the  probate  court  for  the  presentation  of 
claims  against  the  estate,  and  after  the 
administrator's  final  account  had  been  al- 
lowed and  the  final  distribution  of  the  es- 
tate decreed.  Security  Trust  Co.  v.  Black 
River  Nat.  Bank,  147 

23.  A  Federal  court  is  not  without  juris- 
diction of  a  suit  to  enjoin  the  attorney 
general  of  Nebraska  from  enioining,  as  a 
member  of  the  Nebraska  board  of  transpor- 
tation, the  provisions  of  an  unconstitutional 
state  statute*  fixing  maximum  railroad 
rates,  on  the  theory  that  it  seeks  to  restrain 
him  as  attorney  general  from  enforcing  the 
criminal  laws  of  the  state.    Prout  v.  Starr, 

584 
Confliot  of  Jurisdiction. 
In  Bankruptcy  Proceedings,  see  Bankbupt- 

CY,  3-0. 
See  also  supra,  14. 

24.  The  jurisdiction  of  a  circuit  court  of 
the  United  States  over  a  cause  properly 
before  it  cannot  be  defeated  by  the  insti- 
tution, by  one  of  the  parties  in  a  state 
court,  of  subsequent  proceedings,  whether 
civil  or  criminal,  involving  the  same  legal 
questions.     Prout  v.  Starr,  584 

25.  Habeas  corpus  in  favor  of  a  nerson 
who  has  been  convicted  and  sentencea  in  a 
state  court  for  an  alleged  violation  of  the 
criminal  statutes  of  the  state  will  not  be 
granted  by  a  Federal  court  on  the  ground 
that  he  is  held  in  violation  of  the  Federal 
Constitution,  where  the  case  presents  no 
exceptional  facts  which  will  take  it  out  of 
the  rule  that  he  must  ordinarily  first  take 
his  case  to  the  highest  court  of  the  state 
in  which  the  judgment  can  be  reviewed,  and 
if  unsuccessful  therein,  bring  it  to  the  Su- 
preme Court  of  the  United  States  by  writ 
of  error.    Reid  v.  Jones,  116 

26.  A  Federal  court  is  without  jurisdic- 
tion to  enjoin  proceedings  in  a  state  court 
sought  to  be  removed  to  the  Federal  court, 
where  such  proceeding  are  not  removable 
because  regarded  by  the  state  court  merely 
as  supplementary  in  character  and  as  a 
mere  continuation  of  an  action  already 
passed  into  judgment,  and  in  aid  of  the  exe- 
cution of  such  judgment.  Mutual  Reserve 
Fund  Life  Asso.  v.  Phelps,  987 

27.  The  offense  of  extorting  money  under 
a  threat  to  accuse  a  person  of  a  criminal 
violation  of  a  Federal  internal  revenue  law, 
though  made  a  crime  by  U.  S.  Rev.  Stat.  9 
6484  (U.  S.  Comp.  Stat.  1901,  p.  3702),  is 
excepted  from  the  exclusive  jurisdiction 
conferred  on  the  Federal  courts  by  fiS  629, 
711  (pp.  507,  577),  of  "all  crimes  and  of- 
fenses cognizable  under  the  authority  of  the 
United  States,"  by  the  provision  of  ft  5328 
(p.  3622),  that  "nothing  in  this  title  shall 
be  held  to  take  away  or  impair  the  jurisdic- 
tion of  the  courts  of  the  several  states  un- 
der the  laws  thereof.''  Sexton  v.  Califor- 
nia, 833 
Effect  of  decisions  s^nerally. 

28.  The  authority  of  a  decision  of  the  Su- 
preme Court  of  the  United  States  upholding 
a  rule  of  a  court  of  the  District  of  Colum- 
bia is  not  lessened  by  the  former  court's 
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failure  to  give  the  grounds  for  its  decidoo^ 
as  this  omission  does  not  give  rise  to  an  in- 
ference that  it  had  doubts  as  to  the  validi^ 
of  the  rule,  but  rather  that  it  regarded  tte 
grounds  of  challenge  to  such  validity  a* 
without  foundation.  Fidelity  &  D.  Go.  t. 
United  States,  194 

29.  The  courts  of  the  Indian  territory  are 
bound  to  respect  the  decisions  of  the  su- 
preme court  of  Arkansas  interpreting  lawa 
of  that  state  which  were  adopted  and  ex- 
tended over  the  Indian  territory  by  the  act 
of  Congress  of  May  2,  1890.  Robinson  ▼• 
Belt,  66- 

Federal  oovrta  followimc  state  deel* 
siqns. 

30.  Federal  courts,  in  determining  the 
validity,  in  the  hands  of  bona  fide  pur- 
chasers, of  county  bonds  issued  in  aid  of 
railroad  construction  under  the  authority 
of  N.  C.  Code,  SSI.  1996-1999,  are  not  bound 
by  the  construction  given  such  statute  by  a. 
decision  of  the  highest  state  court  subse- 
quent to  such  purchase,  but  will  exercise  an 
independent  judgment  as  to  its  meaning. 
Stanly  County  C^mrs.  v.  Coler,  1126- 

31.  The  construction  of  the  state  courts- 
of  a  state  statute  which  penalizes  life  insur- 
ance companies  for  failure  to  pay  losses,  aa 
requiring  a  dema^id  of  payment  notwith- 
standing the  company's  denial  of  liability,, 
which  demand  can  be  made,  however,  aft^ 
suit,  and  can  be  set  up  by  an  amended  peti- 
tion as  an  original  suit,  will  be  adopted  by 
the  Federal  courts.  Iowa  L.  Ins.  Co.  t. 
Lewis,  204 

32.  The  decisions  of  the  Missouri  supreme 
court  that  a  repeal  of  Mo.  Rev.  Stat.  1879^ 
S  5982,  declaring  that  suicide  shall  be  no  de- 
fense to  a  suit  on  a  policy  of  insurance,  waa 
effected  as  to  all  policies  issued  upon  the 
assessment  plan  after  the  insurance  com- 
pany had  obtained  its  certificate  of  author- 
ity to  do  business  as  an  assessment  insur- 
ance company  under  Mo.  Laws  1887,  p.  199,. 
by  the  provision  of  f  10  of  that  sict,  that 
corporations  doing  business  thereunder  shall 
not  be  subject  to  any  provisions  of  the  gen- 
eral insurance  law  of  the  state,  "except  a» 
herein  distinctly  set  forth," — are  binding  on 
the  Supreme  Court  of  the  United  States. 
Knights  Templars'  &  M.  L.  Indemnity  Co. 
V.  Jarman,      *  13^ 

33.  The  ruling  of  the  hichest  court  of  a 
state,  that,  under  the  state  Constitution  and 
laws,  property  situated  in  that  state,  the 
title  to  which  is  vested  in  a  nonresident  ex- 
ecutor  to  whom  letters  testamentary  have 
been  issued  by  a  court  of  another  jurisdie- 
tion,  may  be  attached  and  sold  in  an  aeUon 
of  debt  against  such  nonresident  executor, 
is  binding  upon  the  Supreme  Court  of  the 
United  States  on  writ  of  error  to  the  state 
court.    Manl^  v.  Park,  296 

34.  The  settled  rule  of  a  state  court  that 
objections  to  the  manner  of  selecting  grand 
jurors  on  behalf  of  one  who  has  been  in- 
dicted by  sudi  jurors  must  be  taken  by  pit* 
in  abatement,  and  not  by  motion  to  quash 
the  venire  and  panel,  is  binding  on  the  Su- 
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CovsNANT — Definition. 


preme  Court  of  the  United  States  on  writ 

of  error  to   the  state  court.    Tarrance  v. 

Florida,  572 

Appointment  of  Supreme  Court  justices, 

1197,  1200 
Allotment    of    justices    among    circuits, 

1196,  1197 
Resignation   of    Supreme    Court   Justice, 

1200 
COVENANT. 

In  Lease,  see  Landlord  and  Tenant. 

CREDITOR'S  BILI.. 

Against  Bankrupt,  Injunction  against, 
see  Bankbuptcy,  4-6. 

Against  Bankrupt,  Lien  Acquired  on 
Bankrupt's  Property,  see  Bank- 
ruptcy, 16. 

CRIMINAI.  LAW. 

Validity  of  Indeterminate  Sentence  Act, 
see  Constitutional  Law,  19. 

Instruction  as  to  Criminal  Liability, 
see  Trial,  14. 

1.  A  person  does  not  become  an  accom- 
plice by  not  disclosing  the  fact  that  a  homi- 
cide has  been  committed,  until  some  time 
afterward.     Bird  v.  United  States,  100 

2.  The  denial  of  a  motion  to  quash  an  in- 
dictment, and  the  overruling  of  challenges 
to  the  array  of  jurors,  which  raise  the  ob- 
jection that  negroes  were  discriminated 
against  in  the  selection  of  grand  and  petit 
jurors,  is  not  error,  where  no  evidence  is  re- 
ceived or  offered  in  support  of  such  charge 
except  defendants'  affiaavit  attached  to  the 
motion  to  quash,  stating  that  the  facts  set 
up  in  such  motion  are  true  "to  their  best 
knowledge,  information,  and  belief."  Tar- 
rance V.  Florida,  572 

3.  A  plea  of  former  jeopardy  cannot  be 
based  upon  the  discharge  of  the  jury  for 
their  inabilitv  to  agree  on  a  verdict  after 
considering  the  cause  from  four  o'clock  in 
the  afternoon  until  half  .past  nine  in  the 
morning  of  the  succeeding  day.  Dreyer  v. 
Illinois,  79 

CURRENCY. 

Payment  in  Embezzled  Currency^  see 
Assumpsit. 

DAMAGES. 

For  Unlawful  Capture  of  Vessels,  see 

App^:al  and  Krror,  49. 
In  Collision  between  Vessels,  Division 

of,  see  Appeal  and  Error,  80. 
For  Personal  Injury^  Instruction  as  to, 

see  Trial,  13. 

1.  Mere  notice  to  a  seller  of  some  interest 
or  probable  action  of  the  buyer  is  not 
enough  necessarily  and  as  matter  of  law,  to 
charge  the  seller  with  special  damage  on 
that  account  if  he  fails  to  deliver  the  goods. 
Globe  Ref.  Co.  v.  Landa  Cotton  Oil  Co.  1171 
Bonds. 

2.  The  injury  to  a  vendee's  credit,  result- 
ing from  the  bringing  of  actions  by  his 
vendor  for  a  breach  of  contract  and  for  a 
balance   due   thereimder,   and   any   loss   of 


profits  because  of  the  vendor's  refusal  to 
make  further  deliveries  under  the  contract, 
are  not  elements  of  damages  recoverable  in 
a  suit  on  the  attachment  bonds  issued  in 
such  actions.  Fidelity  &,  D.  Co.  v.  L.  Bucki 
&  Son  Lumber  Co.  744 

3.  Attorneys'  fees  incurred  in  dissolving 
an  attachment,  which  by  the  local  law  of 
the  state  in  which  the  attachment  was  is- 
sued can  be  recovered  in  an  action  in  a 
court  of  such  state  on  the  attachment  bond, 
are  no  less  an  element  of  damages  because 
the  action  has  been  removed  to  a  Federal 
court.  Id. 

4.  The  face  value  of  Treasury  notes  de- 
stroyed by  lire  while  in  the  custody  of  the- 
superintendent  of  the  Mint  at  New  .Orleans, 
and  not  the  cost  to  the  United  States  gov- 
ernment of  issuing  new  notes,  is  the  meas* 
ure  of  damages  in  an  action  on  his  official 
bond,  conditioned  for  the  safe  keeping  of  the 
moneys  in  his  custody,  to  recover  the 
amount  of  a  shortage  in  his  accounts  caused 
by  the  destruction  of  such  notes.  Smythe 
V.  United  States,  42& 

5.  The  sureties  on  the  bond  of  the  super- 
intendent of  the  Mint  at  New  Orleans,  con- 
ditioned for  the  faithful  discharge  of  his- 
duties  according  to  the  laws  of  the  United 
States,  must  be  deemed  to  have  signed  it  in 
view  of  the  requirement  of  U.  S.  Rev.  Stat. 
I  3624  (U.  S.  Comp.  Stat.  1901,  p.  2418),. 
that  interest  on  any  unpaid  balance  due 
from  one  accountable  for  public  moneya 
shall  be  computed  from  the  time  when  he- 
received  such  moneys.  Id. 

6.  The  amount  of  Treasury  notes  charred 
by  fire,  but  in  condition  to  be  identified  aa 
to  amount  and  date  of  issue,  cannot  be  al- 
lowed as  a  credit  in  a  suit  on  the  official 
bond  of  the  superintendent  of  the  Mint  at 
New  Orleans  to  recover  the  amount  of  a 
shortage  in  his  accoimts,  where  no  claim 
for  such  credit  was  first  presented  to  the 
accounting  officers  of  the  Treasury,  as  is  re- 
quired by  U.  S.  Rev.  Stat.  Sl  951,  957  (U. 
S.  Comp.  Stat.  1901,  pp.  695,  698),  in  order 
to  make  a  claim  for  a  credit  available  on 
the  trial.  Id, 

DAVIS. 

J.  C.  Bancroft,  resignation  as  Supreme 
Court  Reporter,  1196' 

DAY. 

William  R.,  appointmoit  of,  as  Associate 
Justice,  120O 

DEOIiARATIONS. 

Admissibility  of,  see  Evidencb,  12,  13^ 

DEFENSE. 

Against  Collection  of  Tax,  see  Taxes^. 
1. 

DEFINITION. 

Accomplice,  see  Cbimhtal  Law,  1. 
Fugitive  from  Justice,  see   "ExTRADmoTX,. 

16,  17. 
Week,  see  Publioation. 
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JIEIiEGATION    OF   POWERS 

See  Constitutional  Law,  2. 


See  PucAoiNOy  L 

J>EPORTATION. 

See  AusNS. 

l>EPOSITION. 

Prejudicial  Error  ai  to,  see  Appeal 
AND  Kbbob,  76. 

DERRICKS. 

As  Subject  of  Capture,  see  Pbizb,  4. 

DESERT  ULND 

See  Waters^  3,  4. 

DIPI«OB£ATI0  AND  OONSUIiAR  OF- 
FICERS. 

Evidence  as  to  Authority  of  Consul,  see 
Extradition,  12. 

DIRECTORS. 

Of  Corporation,  Extradition  of,  see  Ex- 

TRADITION,  1,  2. 

DISCHARGE. 

In  Bankruptcy,  see  Bankruptot,  22, 
25. 

DISCRETIONARY  BSATTERS. 

.  See  Appeal  and  Error,  V.  b. 

DISCRIMINATION. 

By  Carrier,  see  Carriers  |  Oohmsecb, 
7. 

DISEASED  ANIMALS. 

Equal  Privileges  as  to,  see  CoNSTixn- 
TioNAL  Law,  9. 

Prohibiting  Importation  of,  see  Com- 
merce, 8,  9. 

DISMISSAL. 

Of    Writ   of   Error,   see   Appeal   and 

ERitoR,  lY. 

DISTRICT  COURT. 

Jurisdiction  of,  see  Courts,  10-23. 

DISTRICT  OF  COLUMBIA. 

Finality  of  Decision  of  Courts  of,  see 
Appeal  and  Error,  46,  47. 

DIVERSE    CITIZENSHIP. 

As  Ground  of  Federal  Jurisdiction,  see 
Courts,  18-20. 

DIVORCE. 

Divorced  Wife's  Interest  in  Insurance 
on  Husband's  Life,  see  Appeal  and 
Error,  29. 

Effect  of  Foreign  Divorce,  see  Judg- 
ment, 5. 

DOCK. 

Federal  Jurisdiction  as  to,  see  Courts, 
17. 
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DOCUMEKTART  EVIDENCE. 

See  Evidence,  5-7. 

DRAWBACK. 

See  Duties,  3. 

DUE  PROCESS. 

Of    Law,    see    Constitutional    Law^ 
12-20. 

DUTIES. 

Jurisdiction  of  Suit  to  Recover  Penalty 
for  Undervaluation,  see  Courts,  21. 

1.  That  portion  of  a  cargo  of  pineapples 
which  on  arrival  within  the  limits  of  a  port 
of  entry  of  the  United  States  was  found  to 
be  so  decayed  as  to  be  utterly  worthless  is 
not  dutiable,  though  the  loss  was  less  than 
10  per  cent  of  the  total  invoice,  as  entirely 
worthless  articles  are  not  within  the  provi- 
sion of  the  customs  administrative  act  of 
June  10,  1890,  S  23,  that  no  allowance  shall 
be  made  for  damage  to  "goods,  wares,  and 
merchandise"  imported  into  the  United 
States,  unless 'the  importer  shall  abandon  to 
the  United  States  a  portion  of  such  articles 
amounting  at  least  to  10  per  cent  of  the 
total  invoice.     Lawder  v.  Stone,  178 

2.  The  Russian  laws  regulating  the  pro- 
duction and  exportation  of  sugar,  under 
which  an  exporter  of  sugar  is  remitted  the 
excise  tax  imposed  on  sugar  sold  in  Russia, 
and  obtains  a  certificate  because  of  such 
exportation,  which  has  a  substantial  market 
value,  allow  a  bounty  upon  the  exportation 
of  sugar  which,  under  the  act  of  Congress 
of  July  24,  1897,  §  5  (30  Stat,  at  L.  205, 
chap.  11,  U.  S.  Comp.  Stat.  1901,  p.  1693), 
subjects  such  sugar  upon  its  importation 
into  the  United  S&tes  to  an  additional  duty 
equal  to  the  entire  amount  of  such  bounty 
as  ascertained  and  determined  by  the  Secre- 
tary of  the  Treasury.  Downs  v.  United 
States,  275 

3.  The  drawback  provided  for  by  the  act 
of  Congress  of  August  27,  1894,  S  22  (28 
Stat,  at  L.  651,  chap.  349),  re-enacted  as 
the  act  of  July  24,  1897,  8  30  (30  Stot  at 
L.  211,  chap.  11,  U.  S.  Comp.  Stat.  1901, 
p.  1991),  ''on  the  exportation"  of  articles 
manufactured  from  imported  materials  on 
which  duties  had  been  paid,  will  not  be  al- 
lowed on  goods  placed  on  board  a  vessel 
bound  for  a  foreign  port,  to  be  used  and  coa- 
suined  on  board  the  vessel  during  its  voyage, 
and  in  fact  so  used  and  consum^.  Swan  & 
Finch  (>).  V.  United  States,  984 

EASEMENTS. 

Conveyance  of  Tide  Lands  Free  fram, 
see  Public  Lands,  32. 

EJECTMENT. 

Appeal  in  Action  in,  see  Appeal  AifD 
Ebbob,  34. 

EIiECTRICAI.     tJSES     AND     APPXJ. 
ANCES. 

Reasonableness  of  License  Fee  on  Poles 
and  Wires,  see  Tbial,  5. 
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XMINEKT  DOMAIN. 

Jurisdiction  of  Appeal  in  Ck)ndemnation 
Proceedings,  see  Appeal  and  Er- 
ROB,  14. 

Finality  of  Decision  in  Condenmation 
Proceedings,  see  Appeal  and  Er- 
ror, 47. 

Compensation  for  Restricting  Height  of 
Buildings,  see  CoNSTrrunoNAL 
Law,  18. 

Duty  of  United  States  to  Make  Com- 
pensation for  Land  Taken,  see 
United  States. 

The  turning^  of  a  valuable  rice  plantation 
Into  an  irreclaimable  and  valueless  bog,  as 
the  necessary  result  of  an  improvement  in 
navigation  undertaken  by  the  United  States 
^vemment,  is  a  taking  of  the  land,  within 
the  meaning  of  the  5th  Amendment  to  the 
Federal  Constitution.  United  States  v. 
Lynah,  539 


See  Government  Employees. 

XNGRAVING. 

As    Subject   of    Copyright,   see   Copt- 
right,  1. 

•SKTBT. 

On  Public  Land,  see  Purlio  Lands. 

SQUAL  PROTECTION. 

See  CoNSTmjTiONAL  Law,  3-12. 

XQUITT. 

1.  Equity  is  without  jurisdiction,  on  the 
ground  of  the  prevention  of  a  multiplicity 
of  suits,  of  a  suit  to  enforce  the  statutory 
liability  of  the  stockholders  of  a  foreign  cor- 
poration, in  which  the  amount  demanded  is 
the  full  amount  of  the  par  value  of  the 
shares  held  by  each  defendant.  Hale  v. 
Allinson,  380 

2.  The  prevention  of  irreparable  injuiy 
and  of  a  multiplicity  of  suits  cannot  be  in- 
voked as  grounds  for  equitable  relief  against 
a  threatened  survey,  under  direction  of  the 
Land  Department,  of  lands  to  which  com- 
plainants assert  title,  but  which  the  De- 
partment claims  to  be  unsurveyed  public 
liuids  of  the  United  States,  where  such  sur- 
vey can  be  made  without  material  injury 
to  the  soil  or  timber,  and  the  persons  di- 
rectly interested  in  such  survey  are  not 
made  parties,  are  not  numerous,  and  assert 
separate  and  independent  rights.  Kirwan  v. 
Murphy,  698 

3.  The  United  States  has  no  such  prompt 
and  efficacious  remedy  at  Jaw  as  will  deprive 
it  of  the  right  to  eauitable  relief  against  the 
unlawful  taxation  by  a  state  of  permanent 
improvements  ujpon,  and  personal  property 
usei  in  the  cultivation  of,  lands  allotted  to 
Indians  in  severalty,  under  the  act  of  Feb- 
ruary 8,  1887  (24  Stat  at  L.  389,  chap. 
119),  the  5th  section  of  which  requires  the 
United  States  to  hold  such  lands  in  trust 
for  the  allottees  for  twenty-five  years,  and 
then  convey  the  fee  free  of  all  encumbrance. 
United  States  v.  Rickert,  532 

U.  S..  Book  47.  77 


4.  A  suit  to  enforce  the  statutory  liabil- 
ity of  stockholders  in  a  foreign  corporation 
cannot  be  maintained  in  a  court  of  equity 
on  the  theory  that  it  is  an  ancillary  or  aux- 
iliary proceeding  brought  in  aid  of  and  to 
enforce  an  equitable  decree  of  a  court  of  the 
state  where  the  corporation  resides  in  a  suit 
to  enforce  the  liability  of  its  stockholders, 
where  the  nonresident  stockholders  were 
merely  nominal  parties  in  that  suit,  and  no 
judgment  was  rendered  against  them  be- 
cause of  a  want  of  jurisdiction  over  them. 
Hale  V.  Allinson,  380 

5.  The  scope  of  the  equitable  jurisdiction 
of  the  Federal  courts  was  not  tended  be- 
yond what  was  an  appropriate  subject-mat* 
ter  for  equitable  relief  according  to' exist- 
ing standards,  by  the  provision  of  U.  S. 
Rev.  Stat.  $  1979  (U.  S.  Comp.  Stat.  1901, 
p.  1262) ,  that  every  person  who,  under  color 
of  state  legislation,  subjects,  or  causes  to  be 
subjected,  any  citizen  of  the  United  States 
to  the  deprivation  of  any  rights,  privileges, 
or  inununities  secured  by  the  Federal  (in- 
stitution and  laws  shall  be  liable  to  ths 
party  injured  ''in  an  action  at  law,  suit  in 
equity,  or  other  appropriate  prooe^ng  for 
redress.''     Giles  v.  Harris,  909 

ERROR* 

See  Appeal  ai7D  Erbob. 

ESCAPE. 

Of  Prisoner,  see  Mabshal,  2. 
Presumption  of  Officer's  Negligence,  see 

Evidence,  2. 
Instructions  as  to  Effect  of  Attempt  at, 

see  Tbial^  151. 

ESTOPPEIi. 

Federal  Question  as  to,  see  Appeal  and 
Errob,  31. 

Of  Pledffee  to  Deny  Liability  as  Stock- 
holder, see  Trial,  6. 

To  set  up  Invalidity  of  Lease  Executed 
^  One  of  Several  Trustees,  see 
Trusts,  3. 

1.  One  of  two  coterminous  mining  pro- 
prietors is  estopped  to  assert  that,  because 
of  the  nonparalfelism  of  the  end  lines  of  the 
other's  claim,  it  did  not  carry  extralateral 
rights  defined  by  extending  the  common  end 
line  between  the  two  surface  locations,  where 
such  common  line,  described  as  crossing  the 
lode,  was  established  by  the  patent  survevs 
as  the  result  of  an  adverse  proceeding  in  the 
Land  Office,  and  a  compromise  agreement 
with  respect  thereto  entered  into  by  the  im- 
mediate predecessors  in  title  of  such  pro- 
prietors, who  succeeded  to  the  interests  of 
their  predecessors  with  a  knowledge  of  the 
boundary  line  so  determined.  Kennedy  Min. 
k  Milling  Co.  v.  Argonaut  Min.  Co.        695 

2.  The  failure  of  some  of  the  claimants 
under  a  judgment  awarding  a  certain  sum 
to  unidentified  Pottawatomie  Indians,  to 
furnish  any  evidence  of  their  right  to  share 
therein  until  after  the  Indian  Department, 
in  pursuance  of  the  iudgment,  has  attempl- 
ed  to  identify  the  claimants,  and  the  fund 
has  been  distributed  to  the  claimants  thus 
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identified,  will  preclude  them  from  main- 
taining a  suit  against  the  government  for 
the  share  wliich  thej  should  have  reoeived. 
Pam-to-pee  v.  United  States,  221 

EVIDENCE. 

In  Extradition  Proceedings,  see  Extra- 
dition, 12^  13. 


Preavmptiona  and  burden  of  proof. 

As  to  Malice,  see  Libel  and  Slander,  2. 

As  to  Correctness  of  Marshal's  Mileage 
Items,  see  Mabshal,  1. 

As  to  Grounds  for  Removal  of  Officer,  see 
Officebs,  1. 

From  Grant  of  Letters  Patent,  see  Pat- 
ents, 1. 

See  ^90  infra,  16;  Insubance,  6. 

1.  The  hurden  of  proof  on  the  issue  of 
the  mental  soundness  of  a  testator  is,  in  the 
District  of  Columbia,  upon  the  caveators. 
Leach  v.  Burr,  567 

2.  A  prisoner  who  escapes  from  the  cus- 
tody of  a  deputy  marshal  while  going  to 
supper  in  a  hotel  will  be  presumed  to  have 
escaped  through  the  officer's  negligence. 
United  States  v.  Nix,  775 

3.  A  communistic  society  will  be  pre- 
sumed so  to  have  discharged  its  obligation 
to  deceased  members  who  contributed  no 
property  to  the  society,  but  in  consideration 
of  support  dedicated  their  labor  and  serv- 
ices, as  to  leave  no  undischarged  obligations 
or  rights  for  distant  relatives  of  such  de- 
ceased members  to  assert  or  claim  against 
the  community  or  its  property.  Schwartz 
V.  Duss,  53 

4.  Any  daim  which,  as  a  matter  of  right, 
could  have  been  made  on  a  communistic  so- 
ciety under  a  provision  of  its  plan  that  mem- 
bers who  contributed  no  property  to  the  so- 
ciety should,  on  withdrawih^,  receive  such 
sum  as  the  leaders  of  the  society  should  de- 
termine,  will   from   long  lapse  of  time  be 

S resumed  to  have  been  demanded  and  the 
emand  satisfied.  Id. 


Doonmentary  evidence. 

Certificate  of  Ambassador  to  Russia,  see  Ex- 
tbadition,  13. 

5.  Copies  of  acts  of  Parliament  are  suffi- 
ciently authenticated  to  be  admissible  in 
evidence  in  a  Federal  court  sitting  in  New 
Hampshire,  when  produced  by  an  attorney 
and  solicitor  of  the  supreme  court  of  judi- 
cature in  England  of  thirty  years'  experi- 
ence, in  oonn^ion  with  his  testimony  that 
be  was  intimately  acquainted  with  such 
acts,  and  that  the  copies  were  "issued  by 
authority,  being  printed  by  Her  Majesty's 
printer,  and  are  as  such  by  law  receivable 
m  evidence  without  further  proof."  Nashua 
Sav.  Bank  v.  Anglo-American  Land,  Mortg. 
&  Agency  Co.  782 

6.  A  memorandum  made  by  the  assignee 
of  a  pledgeor  of  national  bank  stock,  with- 
out uie  knowledge  or  acquiescence  of  the 
pledgee,  to  the  effect  that  such  stock  had 
been  converted  by  the  latter  and  did  not  sell 
for  enough  to  pay  the  debt  for  which  it  was 
pledged,  is  inadmissible  in  evidence  on  the 
issue  whether  such  pledgee  had  become  the 
owner  of  the  shares,  and  as  such  chargeable 
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with  the  personal  liability  of  the  sharehold- 
ers,—especially  where  such  memorandunft 
was  obviously  untrue,  as  the  stock  had 
never  been  sold.  Rankin  v.  Fidelity  Ins.  T. 
&  S.  D.  Co.  792 

7.  A  pencil  monorandum  in  the  stock 
ledger  of  a  national  bank,  at  the  top  of  ao 
account  with  the  person  to  whom  certaii^ 
pledged  shares  of  stock  had  been  transferred 
at  the  request  of  the  pledged,  which  consists 
merely  of  the  name  of  the  latter,  with  whom 
the  correspondence  in  regard  to  such  ac- 
count was  carried  on,  is  inadmissible  in  evi- 
dence on  the  issue  whether  such  pledgee  had 
become  the  owner  of  the  stock  and  wa» 
chargeable  with  the  personal  liability  of  a 
shareholder.-  Id. 

Opinion  evidenoe. 

8.  The  testimony  of  witnesses  to  the  ef- 
fect that  they  did  not  know  of  or  see  any 
opportunity  for  certain  cotton  to  have 
caught  fire  except  from  a  passing  locomotive 
is  not  inadmissible  on  the  question  of  the 
liability  of  the  railroad  company  for  the 
value  of  such  cotton,  if  objected  to,  not  be- 
cause of  any  omission  to  state  the  facta 
which  induced  the  witnesses'  belief,  but  be- 
cause negative  in  character,  irrelevant,  and 
in  the  nature  of  a  conclusion.  Texas  &  P. 
R.  Co.  V.  Watson,  1067 

9.  A  competent  expert  witness  may,  on 
the  trial  of  an  action  to  recover  the  value 
of  cotton  claimed  to  have  been  destroyed  by 
a  fire  set  by  a  passing  locomotive,  give  hia 
opinion  on  a  hypothetical  state  of  fact» 
based  on  the  evidence  as  to  whether  a  loco- 
motive which  in  moving  4y^  miles  should 
set  from  five  to  eight  fires  and  should  emit 
live  cinders  was  properly  operated  or  con- 
structed, where  there  is  evidence  that  it  i» 
impossible,  even  with  the  most  effective 
spark  arresters,  to  prevent  the  escape  ot 
sparks.  Id» 

10.  An  expert  witness  cannot  base  his- 
opinion  as  to  the  mental  capacity  of  a  tes- 
tator upon  his  personal  knowledge  of  any 
undisclosed  facts  concerning  the  testator's 
condition.     Raub  v.  Carpenter,  11^ 

11.  A  nonexpert  witness  cannot  give  hia 
opinion  formed  since  the  commission  of  a 
crime,  as  to  the  accused's  mental  condition 
at  the  time  the  offense  was  committed, 
where  his  only  knowledge  in  respect  there- 
to was  derived  from  his  familiarity  with  the 
accusckd  as  a  patron  of  the  latter's  barber 
shop.     Queenan  v.  Oklahoma,  117S 

Deolarations. 

See  also  Witnesses,  2. 

12.  Evidence  of  the  declarations  of  the 
trustee  in  several  assignments  executed  by  a 
bank  president,  that  the  earlier  assignment 
was  made  to  secure  the  bank  generally  for 
his  assignor's  liability  to  it,  is  admissible  a» 
against  those  claiming  under  the  subsequent 
assignments,  which  were  made  for  the  pur- 
pose of  enabling  the  trustee  "to  pay  him- 
self for  any  paper"  on  which  he  was  liable 
with  such  assignor.  Fourth  Nat.  Bank  v. 
Albaugh,  673 

13.  Declarations  of  the  parties  to  an'  al- 
leged conspiracy  by  an  insured  and  others 

187,  188,  189,  190  U.  8. 
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to  defraud  an  Insurance  company,  which  re- 
late to  their  purpose  and  were  made  about 
the  time  the  policy  was  taken  out,  are, 
where  there  is  evidence  of  the  existence  of 
the  conspiracy,  admissible  in  evidence 
against  the  benedKciary  in  a  suit  on  such  pol- 
icy, although  she  is  not  alleged  to  have  been 
a  party  to  such  conspiracy.  Connecticut 
Mut.  L.  Ins.  Co.  V.  Hillmon,  446 

Relevanoy. 

As  to  Reasonableness  of  Water  Rates,  see 

Waters,  5-7. 
See  also  eupra,  6,  7. 

14.  Evidence  that,  at  or  about  the  time 
of  a  fire  and  of  the  passing  of  a  locomotive 
which  is  claimed  to  have  caused  it,  other 
fires  were  observed  at  various  nearby  points 
along  the  railroad  track,  is  admissible  on 
the  issue  of  the  liability  of  the  railroad  com- 
pany for  the  value  of  the  property  destroyed 
by  such  fire,  as  tending  to  establish  that 
such  fire  was  caused  by  the  locomotivfe  in 
question,  and  as  tending  to  show  negligence 
in  its  construction  or  operation,  lexas  & 
P.  R.  Co.  v.  Watson,  1057 
Weight;  snffioienoy. 

Of  Extradition  Warrant,  see  Extbaoition, 
15. 

Consideration  of,  on  Habeas  Corpus,  see  Ha- 
beas COBPUS. 

Effect  of  Not  Objecting  to  Variance,  see 
Pleadino,  2. 

15.  The  presiunption  of  liability  for  an 
assessment  on  shares  of  stodc  in  an  insol- 
vent national  bank,  arising  from  the  pres- 
ence of  a  person's  name  on  the  stock  regis- 
ter, is  rebutted  by  evidence  that  a  bona  fide 
sale  of  the  stock  had  been  made,  and  that 
the  vendor  had  performed  every  duty  which 
the  law  imposed  in  order  to  secure  the  trans- 
fer on  the  registry  of  the  bank.  Earle  v. 
Carson,  373 

16.  A  supposition  of  a  claimant  under  an 
alleged  Spanish  land  grant,  that  such  grant 
once  existed  and  has  been  lost  by  time  or 
accident,  is  no  evidence  of  an  actual  grant. 
Mobile  Transp.  Co.  v.  Mobile,  266 

EXCEPTIONS. 

Sufiicienoy  of,  see  Appeal  and  Ebbob, 
48,  49. 

EXECUTION. 

Lien  on  Proceeds  of  Sale  under,  see 
Bankbuptcy,  17. 

Of  Insured,  Effect  on  Right  to  Insur- 
ance Money,  see  Insubanoe,  8. 

EXECxrroRS    and    adbiinistba- 

TOB8. 

Limitation  of  Action  against,  see 
COUBTS,  22. 

Absolute  Judgment  against  Administra- 
tor of  Surety  on  Bond,  see  Judg- 
ment, 1. 

EXEMPTION. 

To  Bankrupt,  see  Bankbuptcy,  7,  21. 
From  Taxation,  see  Taxes,  3. 


Evidence  of,  see  Evidence,  8-11. 


EX  POST  FACTO  UkW. 

See  Constitutional  Law,  1« 

EXTORTION. 

Jurisdiction  of  Offense  ofj  see  CouBi^ 
27. 

EXTRADITION. 

L  Intbbnationai.. 
II.  Intebstate. 

Dismissal  of  Appeal  in  Proceedings  in^ 
see  Appeal  and  Ebbob,  54. 

Denial  of  Bail,  see  Appeal  and  Ebbob^ 
72. 

I.  Intebnational. 

1.  Absolute  identity  of  statutes  in  Great 
Britain  and  the  United  States  defining  the 
ofTense  of  fraud  by  a  corporate  director  i» 
not  necessary  to  make  such  ofTense  '*crim- 
inal  by  the  laws  of  both  countries,"  withii» 
the  meaning  of  the  provisions  of  the  treaty 
with  Great  Britain  of  1889,  art.  1  (26  SUt. 
at  L.  1508),  defining  extraditable  crimes  ^ 
it  is  sufficient  if  the  essential  character  of 
the  transaction  is  the  same  and  is  made 
criminal  by  both  statutes.  Wright  v.  Hen- 
kel,  94» 

2.  A  fugitive  from  the  justice  of  Great 
Britain,  charged  with  the  commission  ot 
fraudulent  acts  as  a  corporate  directorr 
which  arc  made  criminal  by  the  laws  of 
that  coimtry  and  by  the  laws  of  the  state' 
of  the  United  States  in  which  the  fugitive- 
is  found,  is  extraditable  under  the  treaty 
with  Great  Britain  of  1889,  art.  1,  including, 
among  other  extraditable  crimes,  fraud  by 
a  corporate  director  "made  criminal  by  the 
laws  of  both  countries."  Id, 

Jnrlsdiotion  of  oomniissloner. 

3.  A  United  States  commissioner  was  iiof 
without  jurisdiction  over  extradition  pro- 
ceedings because  at  the  time  the  warrant  of 
arrest  was  issued  he  had  not  been  specially 
designated  to  act  in  such  proceedings,  as  re- 
quired by  U.  S.  Rev.  Stat.  §  6270  (U.  S. 
C(»np.  Stat.  1901,  p.  3591),  where  he  did 
not  assiune  to  act  therein  until  after  he  was 
so  specially  designated.     Grin  v.  Shine,    130 

4.  No  preliminary  requisition  from  the 
demanding  government  is  essential  to  the 
jurisdiction  of  a  United  States  commission- 
er, undar  U.  S.  Rev.  SUt.  §  5270  (U.  S. 
Compw  Stat.  1901,  p.  3591),  over  extradition 
proceedings.  Id. 

SvfGLoienoy  of  oomplaint. 

5.  A  complaint  in  extradition  proceeding 
sworn  to  before  a  United  States  commis^ 
sioner  authorized  generally  to  take  afiSda- 
vits,  but  not  specially  designated  to  act  ii» 
extradition  proceedings,  is  sufficient  under 
U.  S.  Rev.  Stat.  §  5270  (U.  S.  Comp.  SUt. 
1901,  p.  3591),  which  only  requires  that 
the  warrant  of  arrest  in  such  proceedings 
shall  issue  upon  oomplaint  made  undei 
oath.  Id» 

6.  The  omission  of  the  word  "iraudulent- 
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ly"  from  a  complaint  in  extradition  pro- 
ceedings charging  embezzlement  does  not 
render  such  complaint  defective,  where  it  al- 
leges that  the  accused  "wrongfully,  unlaw- 
fmly,  and  feloniously"  appropriated  the 
prc^erty.  Id. 

7.  A  sufBdent  showing  that  one  accused, 
in  extradition  proceedings,  of  the  crime  of 
cmbeEzlement,  had  the  care  and  control  of 
the  property  within  the  meaning  of  Cal. 
Pen.  Code,  8  508,  defining  that  crime,  is 
made  by  a  complaint  which  charges  him 
with  having  converted  to  his  own  use  the 
proceeds  of  a  check  after  having  cashed  it 
at  a  bank  to  which  he  had  taken  it  in  ae- 
oordance  witii  his  employer's  instructions  to 
draw  the  money  and  take  it  to  a  railroad 
•tation,  to  be  forwarded  to  another  city.      Id. 

8.  A  complaint  in  extradition  proceedings 
does  not  insufficiently  charge  the  crime  of 
embezzlement,  as  defined  in  CaL  Pen.  Code, 
I  508,  because  it  alleges  that  the  money  em- 
bezzled was  intrusted  to  and  received  by  the 
accused  "in  his  capcuiity  as  derk,*'  instead 
•of  charging,  in  the  language  of  that  section, 
that  such  money  came  ii^  his  control  or 
•care  "by  virtue  of  his  employment  as  such 
dork."  Id. 

'Warrmakt, 

9.  The  production  of  a  certified  copy  of 
aji  order  purporting  to  be  signed  and  sealed 
by  a  Russian  examining  magistrate,  which, 
though  not  in  the  form  of  a  warrant  of  ar- 
rest as  used  in  the  United  States,  was  evi- 
dently designed  to  secure  the  apprehension 
of  the  accused  and  his  production  before  an 
examining  magistrate,  satisfies  the  require- 
ment of  the  extradition  treaty  with  Russia 
of  Jime  5,  1893  (28  Stat,  at  L.  1071),  that 
applications  for  extradition  shall  be  accom- 
panied by  an  authenticated  copy  of  the  war- 
rant of  arrest,  or  of  some  other  equivalent 
judicial  document  issued  by  a  judge  or  mag- 
istrate duly  authorized  to  do  so.  Id. 

10.  Congress  has  dispensed  with  the  re- 

2uir»nent  of  the  extradition  treaty  with 
Lussia  of  June  5, 1893  (28  Stat,  at  L.  1071), 
with  respect  to  the  production  of  a  copy  of 
a  warrant  of  arrest,  or  other  equivalent 
document  issued  by  a  magistrate  of  the  Rus- 
sian Empire,  by  U.  S.  Rev.  Stat.  |  6270 
(U.  S.  Comp.  SUt.  1901,  p.  3691),  which  is 
applicable  to  all  foreign  governments  with 
fAiich  extradition  treaties  have  been  consid- 
ered, and  simply  requires  a  complaint  under 
oath,  a  warrant  of  arrest,  evidence  of  crim- 
inality sufficient  to  sustain  the  charge  un- 
der the  provisions  of  the  proper  treaty,  and 
a  oertifioate  by  the  magistrate  of  such  evi- 
dence and  his  conclusions  thereon,  to  the 
fieeretary  of  State.  .  Id. 

11.  The  objection  that  the  judge  issuing 
the  warrant  of  arrest  in  extradition  pro-* 
ceedings  made  the  warrant  returnable  be- 
fore a  United  States  commissioner  specially 
designated,  as  required  by  U.  S.  Rev.  Stat. 
I  6270  (U.  S.  Comp.  SUt.  1901,  p.  3691), 
to  set  In  such  cases,  is  not  available  when 
first  made  on  habeas  corpus,  even  though 
euch  section  seems  technically  to  require  the 
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wanaat  to  be  made  returnable  before  the 
magistrate  issuing  it.  Id. 

ETideneo. 

Considering  Sufficiency  of,  on  Habeas  Cor- 
pus, see  Habeas  Corfds. 

12.  No  evidence  is  required  in  extradition 
proceedings,  that  the  consul  of  the  foreign 
government  who  made  the  complaint  had 
authority  to  do  so,  since  all  that  is  required 
by  U.  S.  Rev.  SUt  |  6270  (U.  S.  Comp. 
SUt.  1901,  p.  3591 ) ,  is  that  such  oomplaint 
be  made  under  oath.  Id. 

13.  The  certificate  of  the  ambassador  to 
Russia  that  the  depositions  and  other  docu- 
menU  offered  in  evidence  in  an -extradition 
case  "are  properly  and  legally  authenticated 
so  as  to  entitle  them  to  be  received  and  ad- 
mitted as  evidence  for  similar  purposes  by 
the  tribunals  of  Russia,"  which,  except  for 
the  introduction  of  the  words  "as  evidence,'* 
is  in  the  language  of  the  act  of  August  3, 
1882,  I  5  (22  SUt.  at  L.  216,  chap.  378,  U. 
S.  Ckm^.  SUt.  1901,  p.  3696),  bv  which  the 
proceeding  is  governed,  is  not  defective  be- 
cause of  uie  addition  of  these  words.         Id* 

H.  Interstate. 

14.  A  stipulation  that  a  person  sought  to 
be  extradited  was  not  within  the  demanding 
sUte  on  the  date  specified  in  the  indictment 
as  the  time  of  the  commission  of  the  crime 
char^^  is  an  admission  that  he  was  not 
within  the  sUte  when  the  crime  was,  if  ever, 
committed,  where  there  is  no  claim  of  any 
error  in  the  date  named  in  the  indictment. 
Hyatt  V.  New  York,  667 

16.  An  extradition  warrant  issued  by  the 
governor  of  a  sUte  is  but  prima  facie  suffi- 
cient to  hold  the  accused;  and  it  is  open 
to  him  to  show  on  habeas  corpus,  by  admis- 
sions or  by  other  conclusive  evidence,  that 
the  chai^g^  upon  which  his  extradition  is 
demanded  assumes  his  absence  from  the  de- 
manding sUte  at  the  time  the  crime  was, 
if  ever,  committed.  Id. 

Wifto  la  a  f nffitiTe  from  Justloe. 

16.  One  who  was  not  within  a  sUte 
when  the  crime  of  larceny  or  false  pretense 
was,  if  ever,  committed  therein,  cannot  be 
deemed  a  "fugitive  from  justice"  within  the 
meaning  of  U.  S.  Rev:  SUt.  §  5278  (U.  S. 
Comp.  SUt.  1901,  p.  3697),  providing  for 
the  intersUte  extradition  of  a  fugitive  from 
justice  on  demand  of  the  executive  of  the 
sUte  from  which  he  has  fied.  Id. 

17.  One  who  comes  into  a  sUte  on  busi- 
ness for  a  single  day,  eight  days  after  the 
alleged  commission  of  a  crime  therein,  and 
months  before  an  indictment  is  found 
against  him  for  such  offense,  does  not,  by 
his  departure  from  the  sUte  after  the  con- 
clusion of  his  business,  become  a  "fugitive 
from  justice"  within  the  meaning  of  U.  8. 
Rev.  SUt.  I  6278  (U.  S.  Comp.  SUt.  1001, 
p.  3697),  providing  for  the  intersUte  ex- 
tradition of  a  fugitive  from  lustioe  on  de- 
mand of  the  executive  of  the  sUte  from 
which  he  has  fled.  Id. 

187.  188,  180,  leo  U.  8» 


EXTRALATEBAL  RiOHTS— OOTERNMBMT  EmPLOTBBS. 


SZTRALATEBAXi  BIGHTS. 

In  Mine,  Estoppel  as  to,  see  Estop- 
pel, 1. 

FEDEBAIi  COVBTS. 

Appellate  Jurisdiction  of  United  States 
Supreme  Court  as  to,  see  Appeal 
AND  Ebbob^  II.  a. 

Jurisdiction  of,  see  Coxtbts. 

FEDEBAIi  OFFICEB. 

Removal  of,  see  Officebs. 

FEDEBAIi  QUESTION. 

As  Ground  for  Writ  of  Error,  see  Ap- 
peal AND  EKBOBy  II. 


FOBFEITUBE. 

Of   Insurance   Policy, 

4-6. 
Of  Public  Land,  see  Contbacts,  8. 


Insurano!^ 


Of  Marshal,  see  Mabshal. 

FELI.OW  SEBVANTS. 

See  Masteb  and  Sebvant,  3. 


Taxation  of,  see  Ck)NSTiTX7TioNAL  Law, 
16. 


FILING. 

Of  Instruments   Sued   on, 

INO,   4. 


see  Plead- 


FINDINGS. 

Of  Commissioners,  Sufficiency  of  Ex- 
ceptions to,  see  Appeal  and  Ebbob, 
49. 

Review  of,  see  Appeal  and  Ebbob,  V.  e, 

Of  Jury,  see  Tbial,  16. 


Release  of  Railroad  from  liability  fcMr 
Damage  by,  see  Contbacts,  1. 

Opinion  Evidence  as  to,  see  Evidenob, 
10,  11. 

Evidence  as  to  Other  Fires  along  Rail- 
road Track,  see  Evidence,  14. 

Instruction  as  to  Liability  of  Railroad 
Company  for,  see  Tbial,  8,  12. 

FOREIGN  CORPORATIONS. 

See  CoRPOBfATioNS,  1-5,  11-14. 

FOREIGN  DIVORCE. 

fiffect  of,  see  Judgment,  6. 

FOREIGN  JUDGMENT. 

See  Judgment,  4-8. 

FOREIGN  LAWS. 

As  to  Subscription  to  Stock  in  Foreign 
Corporation,  see  Cobpobations,  5. 
Admissibility  of,  see  Evidence,  5. 

FOREIGN  STATE. 

As  Party  to  Suit,  Jurisdiction  on  Ap- 
peal, see  Appeal  and  Ebbob,  4. 

FOREST  RESERVATION. 

See  Mandamus,  2;  Pubuo  Lands,  25. 


FRAUD. 

In  Transfer  of  National  Bank  Stock  to 
Avoid  Liability  as  Stockholder,  see 
Banks,  3,  4. 

Recovery  back  of  Money  Paid  on  Con- 
tract Rescinded  for,  see  Con- 
tbacts, 2. 

By  Corporate  Directors,  see  Extbadi- 
tion,  1,  2. 

Authorizing  Retention  of  Letters,  see 

POSTOFTICE. 

The  owners  of  the  legal  title  to  a  group 
of  mines  being  operate  by  a  corporation 
pursuant  to  the  terms  of  an  escrow  agree- 
ment which  required  the  proceeds  of  opera- 
tion to  be  applied  on  the  purchase  price,  and 
provided  for  a  forfeiture  in  case  of  default 
m  payment,  are  not  chargeable,  because  of 
their  silence,  with  the  fraud  perpetrated  on 
subscribers  to  the  stock  of  such  corporation 
bjr  misstatements    as    to    the  corporation'* 
title,   contained   in   prospectuses,   issued   to 
promote  the  sale  of  its  stock,  although  they 
may  have  known  the  contents  of  such  pros- 
pectuses, and  that  some  of  the  payments  on 
account  of  the  purchase  price  were  from  pro- 
ceeds of  the  sales  of  the  stock.    Wiser  v. 
Lawler,  802 

FRENCH  SPOLIATION  CLAIMS. 

See  Claims,  2. 

FRONTAGE  TAX. 

Constitutionality  of,  see  Constitutiov* 

AL  Law,  8. 
See  also  Pubuo  ImpbIovements.  L 

FUGITIVE  FROM  JUSTICE. 

See  EZTBADITION. 

FULL  FAITH  AND  CREDIT. 

To  Foreign  Judgment,  see  Judgment. 
4-8. 


1.  Mere  temporary  employees  in  the  gor- 
emment  printing  office  are  not  entitled  to 
leave  of  absence  with  pay,  by  virtue  of  the- 
provisions  of  the  sund^  civil  appropriation 
bill  of  June  11,  1896  (29  SUt.  at  L.  413, 
chap.  4^0,  U.  S.  Comp.  Stat.  1901,  p.  1656),. 
recapitulating  the  previous  statutes  regulat- 
ing this  subject,  which  have  from  the  begin- 
ning been  construed  by  the  Public  Printer 
as  excluding  temporary  employees  from  the 

Provisions   for   leaves   of   absence.    United 
tates  V.  Barringer,  602 

2.  Temporary  empWees  of  the  govern- 
ment printing  office  who  have  from  the  be- 
ginning been  denied  leaves  of  absence  by  & 
rule  of  the  Public  Printer  ratified  or  ap- 
proved by  the  l^slation  of  Congress  on  this 
subject,  were  not  affected  by  tlw  provisions 
of  the  act  of  Congress  of  July  19,  1897  (30 
Stat,  at  L.  134,  chap.  9),  authorizing  the 
Public  Printer  to  pay  employees,  former  em* 

123S 


Gband  Jurt— Indbtbuminate  Sbntencb. 


fyloyees,  and  the  Icsal  representatives  of  de- 
«eased  former  employees  such  sums  as  may 
he  due  for  accrued  and  unpaid  leaves  of  ab- 
sence for  the  fiscal  years  1887  to  1894,  both 
inclusive,  and  appropriating  a  sum  of  money 
therefor.  IdL 

C^RAND  JXTRY. 

Following  State  Decisions  as  to  Manner 
of  Selecting,  see  Courts,  34. 

Discrimination  against  Negi'oes  in  Se- 
lection of,  see  Appeal  and  Eqbor, 
61;  Criminal  Law,  2. 

Criminal  Proceedings  by,  in  Hawaii, 
see  Hawau. 

OBAKT. 

Evidence  of,  see  Evidence,  16. 

Of  Public  Land,  see  Public  Land. 

To  City  of  Shore  and  Soil  under  Tidal 

Stream,  see  Vested  RionTS. 
See  also  Private  Land  Claims. 

OBAY. 

Horace,  in  memoriam  services,        1198 

OUABDIAN  AND  WARD. 

Guardian  as  Party  Plaintiff,  see 
Courts,  18. 

SABEA8  CORPUS. 

To  Prevent  Deportation  of  Alien,  see 
Aliens,  4. 

Dismissal  of  Appeal  from  Order  in,  see 
Appeal  and  Error,  54. 

In  Federal  Court  in  Favor  of  One  Con- 
victed in  State  Court,  see  Courts, 
25. 

By  One  Arrested  in  Extradition  Pro- 
ceedings, see  Extradition,  11. 

By  One  Sought  to  be  Extradited,  see 
Extradition,  16. 

Whether  the  depositions  and  other  docu- 
«nents  offered  under  the  act  of  August  3, 
1882,  §  5  (22  Stat  at  L.  216,  chap.  378, 
v.  S.  Comp.  Stat.  1901,  p.  3596),  govem- 
ling  evidence  in  extradition  cases,  sufficient- 
ly establish  the  criminality  of  the  accused 
for  the  purposes  of  extradition,  cannot  be 
reviewed  upon  habeas  corpus.  Grin  v. 
4Shine,  130 

SARBOR8. 

Extension  of  Wharf  beyond  Harbor 
Line,  see  Wharves. 


Jurisdiction  to  Review  Judgments  of 
Courts  of,  see  Appeal  and  Error, 
10. 

Treaty  with,  see  Appeal  and  Er!ror, 
29. 

Federal  Question  as  to  Denial  of  Full 
Faith  and  Credit  of  Judgment  of 
Courts  of,  see  Appeal  and  Error, 
43. 

Dismissal  of  Writ  of  Error  to  Judg- 
ment of,  see  Appeal  and  Error, 
67. 

Criminal  proceedings  by  grand  and  petit 
juries  as  prescribed  by  U.  S.  Const.  Amends. 
2234 


5,  6,  were  not  substituted  for  the  existing 
criminal  procedure  in  the  Hawaiian  islands 
b^  their  annexation,  "as  a  part  of  the  ter- 
ritory of  the  United  States  and  subject  to 
the  sovereign  dominion  thereof,"  by  the 
Newlands  Resolution  of  July  7,  1898  (30 
Stat,  at  L.  760) ,  accepting  the  cession  there- 
tofore made  by  the  Republic  of  Hawaii,  and 
continuing  the  municipal  legislation  of  snch 
islands  not  inconsistent  with  such  resolution 
"nor  contrary  to  the  Constitution  of  the 
United  States,"  until  Congress  should  other^ 
wise  determine.    Hawaii  ▼.  Biankichi,   1016 


Libel  by,  see  Libel  and  Slandeb. 

HIGfirWAYS. 

Improvement  of,  see  PuBUO  Imfbot^ 

MENT8. 


HOLMES. 

Oliver  Wendell,  Appointment  of^ 
sociate  Justice.     1197. 

HOMESTEAD. 

See  Public  Lands,  3>5,  22. 


HOBCICIDE. 

One  Failing  to  Disclose  Fact  of,  as  A^ 
con)plice,  see  Criminal  Law,  1. 

Instruction     as    to    Self-Defense, 
Trial,  10. 


HtTSBAHD  AND  WIFE. 

Divorced  Wifes'  Interest  in  Insurance 
on  Husband's  Life,  see  Appeal  and 
Error,  29. 

Effect  of  Discharge  in  Bankruptcy  on 
Agreement  to  Pay  Divorced  Wife, 
Bankruptcy,  22,  23. 

Effect  of  Foreign  Divorce,  see  Judg- 
ment, 6. 

Competency  of  Divorced  Woman  mm 
Witness,  see  Witnesses,  1. 

The  appearance  of  the  nonresident  defend- 
ant  cannot  invest  a  court  with  jurisdiction 
of  a  suit  for  divorce  instituted  by  a  person 
who  has  no  bona  fide  domicil  within  the 
state.    Andrews  v.  Andrews,  3M 

mMIGBATION. 

See  Aliens. 

IMPAIRING   OBLIGATIONS. 

See  Contracts,  5-13. 

IMPROVEMENT. 

Of  Navigation,  see  Courts,  12;  Blf> 
iNENT  Domain;  Unitk)  States. 

On  Land  Allotted  to  Indians,  Exem^ 
tion  of,  from  Taxation,  see  Taxbi^ 
6. 

INDEMNITT  LANDS. 

See  Public  Lands,  8-14. 

INDETERMINATE    SENTENCE. 

Validity  of  Statute  for,  see  Oonstttu- 
tional  Law,  19. 

187.  188,  180,  190  V.  M. 
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Of  Judgment  Records,  Right  to  Exam- 
ine, Bee  Recobds. 

Of  Report  of  Judicial  Proceedings, 
Published  Headlines  as,  see  LiUL 
AND  Slandeb,  6. 

IHDIAN  RESERVATION. 

Uniformity  in  Taxation  on,  see  TaxeSi 
2. 

XNBIANS. 

Parties  in'  Action  on  Application  to 
Lease  Land  of,  see  Action  ob  Suit, 
1. 

Jurisdiction  over  Claims  of,  see 
Claims,  3,  4. 

Action  on  Application  for  Lease  of 
Land  of,  see  Coubts,  5. 

Preventing  Unlawful  Taxation  of  Prop- 
erty of,  see  Equity,  3. 

Estoppel  of,  see  Estoppel,  2. 

Bight  of  United  States  to  Enjoin  Taxa- 
tion of  Land  of,  see  Injunction, 
6. 

Bill  to  Restrain  Action  on  Application 
for  Lease  of  Lands  of,  see  Plead- 
ing, 13. 

Taxation  of  Property  of,  see  Taxes, 
3-5. 

1.  The  Cherokee  Nation  was  not  so  vested, 
by  the  treaty  of  1835  (7  Stat,  at  L.  478), 
«nd  the  patent  based  thereon,  with  the  sole 
control  over  the  lands  thus  ceded  to  it  as  to 
preclude  Congress,  under  its  plenary  power 
of  control  over  the  Indian  tribes  in  the  In- 
dian territory,  from  enacting  those  provi- 
sions of  the  act  of  June  28,  1898  (30  Stat. 
«t  L.  459,  chap.  517),  which  authorize  the 
Secretary  of  the  Interior  to  prescribe  regu- 
lations for  the  leasing  of  minerals  in  its 
tribal  lands  for  the  purpose  of  making  them 
productive  and  of  securing  therefrom  an  in- 
•come  for  the  benefit  of  the  tribe.  Cherokee 
ifation  V.  Hitchcock,  183 

2.  The  plenary  power  of  Congress  over 
the  tribal  relations  and  lands  of  the  confed- 
erated tribes  of  Kiowa,  Comanche,  and 
Apache  Indians  could  not  be  so  limited  by 
any  of  the  provisions  of  a  treaty  with  such 
Indians  as  to  preclude  the  enactment  by 
Ongress  of  the  net  of  June  6,  1900  (31 
Stat,  at  L.  677,  chap:  813),  providing  for 
allotnfents  to  the  Indians  in  severalty  out 
of  the  lands  held  in  common  within  the  res- 
ervation and  purporting  to  give  an  adequate 
•consideration  for  the  surplus  lands  not  al- 
lotted among  the  Indians  or  reserved  for 
their  benefit.     Lone  Wolf  v.  Hitchcock,    299 

INDIAN  TERRITORY. 

Action  on  Application  for  Lease  of 
Tribal  Lands  in,  see  Coubts,  5. 

INDICTMENT,  INFORMATION,  AND 
COMPLAINT. 

Indictment;  Quashal  of,  for  Discrimi- 
nation against  Negroes  in  Selecting 
Grand  Jurors,  see  Cbiminai.  Law, 
2. 

Sufficiency  of  Complaint  in  Extradition 
Proceedings,  see  Extradition,  5-8. 


INFANTS. 

Effect  of  Father's  Discharge  In  Bank- 
ruptcy on  Duty  to  Pay  for  Support 
of,  see  Bankbuptgt,  22. 


TNI 


DISEASES. 

Of  Animals,  see  Constttutionai.  Law, 

9. 
Prohibiting    Importation    of    Animals 

Affected  with,  see  Commebge,  8,  9. 


INFRINGEMENT. 

Of  Patent,  see  Patents,  3. 

INHERITANCE  TAXES. 

See  Tax£S,  10-12. 

INJUNCTION. 

Judgment  on  Reversal  of  Order  Grant- 
ing, see  Appeal  and  Error,  79. 

Jurisdiction  to  Bnjoin  Action  against 
Bankrupt,  see  Bankruptcy,  3-6. 

Against  Discrimination  by  Carrier,  see 
Commerce,  7. 

By  Stockholder  against  Corporation, 
see  Corporations,  6,  7. 

Sufficiency  of  Petition  for,  see  Plead- 
ing, 11-13. 

Of  Attorney  General,  Jurisdiction  of 
Suit,  see  Courts,  23. 

In  Federal  Court  against  Proceeding  in 
State  Court,  see  Courts,  26. 

1.  A  railroad  company  which  enters  upon 
the  use  and  occupation  of  real  property  m^- 
der  a  lease,  with  a  view  to  its  purchase 
when  that  can  properly  be  effected,  and  con- 
structs a  portion  of  its  line  thereon,  is  en- 
titled to  an  injunction  restraining  its  less- 
ors for  a  reasonable  time  from  proceeding 
to  disposses  the  company  from  the  land,  in 
order  to  enable  it  to  condemn  such  land  in 

f>roper  proceedings  for  that  purpose.    Wins- 
ow  V.  Baltimore  &  O.  R.  Co.  636 

2.  The  absence  of  an  adeouate  remedy  at 
law  cannot  be  urged  by  a  suocontractor  who 
has  contracted  to  erect  gas  works  on  certain  ' 
premises,  as  a  ground  for  injunctive  relief 
to  prevent  the  enforcement,  by  criminal  pro- 
ceedings against  his  employees,  of  municipal 
ordinances  prohibiting  th^  erection  or  main- 
tenance of  such  structures  within  certain 
limits,  which  are  alleged  to  infringe  the  ob- 
ligation of  the  contract  of  the  owner  of  the 
land  with  the  municipality  under  prior  or- 
dinances, since  his  remedy,  if  any,  is  by  ac- 
tion against  the  principal  contractor, 
who  is  presumed  to  be  able  to  re- 
spond in  damages  for  all  such  which  the 
subcontractor  may  have  suffered  by  the  in- 
terruption of  the  contract.  Davis  &  F. 
Mfg.  Co.  V.  Los  Angeles,  778 

3.  The  use  of  the  term  "Syrup  of  Figs" 
to  designate  a  laxative  medicinal  prepara- 
tion, together  with  printed  statements  and 
designs  upon  the  bottles  containing  the 
compound  and  on  the  cartons  and  wrappers, 
calculated  to  induce  the  public  falsely  to  be- 
lieve that  fig  juice  is  an  important  element 
in  the  composition  of  such  preparation, 
whose  operative  laxative  element  is  senna, 
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involvee  such  deceit  and  misrepresentation 
as  will  deprive  the  manufacturer  of  equita- 
ble relief  against  the  sale  by  another  of  a 
medicinal  preparation  named,  marked,  and 
packed  in  imitation  of  the  older  medicine, 
for  the  purpose  and  with  the  design  and  in* 
tent  of  deceiving  purchasers  and  inducing 
them  to  buy  the  new  preparation  instead  oi 
the  old  one.  Clinton  E.  Worden  &  Co.  v. 
California  Fig  Syrup  Co.  282 

As  to  taxes. 

Federal  Jurisdiction,  see  Coubts,  14. 
Sufficiency  of,  see  Pleadiko,  11,  12. 

4.  Irreparable  injury  cannot  be  inferred 
as  the  result  of  the  enforcement  of  an  illegal 
tax,  so  as  to  sustain  a  suit  in  equity  to  en- 
join its  collection,  where  there-  is  a  plain 
and  adequate  remedy  at  law  to  recover  the 
amount  of  the  tax  wrongfully  assessed.  In- 
diana Mfg.  Co.  V.  Koehne,  651 

6.  The  prevention  of  multiplicity  of  suits 
cannot  successfully  be  invoked  to  sustain  a 
luit  in  equity  to  enjoin  the  collection  of  an 
illegal  tax,  where  complainant's  remedy  un- 
der the  state  statutes  was  to  have  itis  ob- 
jections to  the  assessment  reviewed  by  a 
state  board,  and,  if  unsuccessful,  to  pay  the 
tax  and  file  a  petition  with  the  board  of 
county  commissioners  to  have  it  refunded, 
and,  if  still  unsuccessful,  to  appeal  from  the 
decision  of  such  board  to  the  courts.  Id. 

6.  The  United  States  has  such  an  interest 
in  preventing  the  tas^ation  by  a  state  of  per- 
manent improvements  on,  and  personal 
property  us^  in  the  cultivation  of,  lands  al- 
lotted to  Indians  in  severalty,  under  the  act 
of  February  8,  1887  (24  Stat,  at  L.  389, 
chap.  119),  the  5th  section  of  which  re- 
quires the  United  States  to  hold  such  lands 
in  trust  for  the  allottees  for  twenty-five 
years,  and  then  convey  the  fee  free  of  all 
encumbrance,  as  entitles  it  to  maintain  a 
suit  in  equity  to  restrain  the  collection  of 
such  tax.     United  States  v.  Rickert,         532 

INSOLVENCY. 

First  Raising  on  Appeal  for  Objections 
to  Validity  of  Assignment,  see  Ap- 
peal AND  Error,  63. 

EfiTect  of  Bankruptcy  Proceedings  on 
Prior  Alignment  for  Creditors, 
see  Bankruptcy,  9,  10. 

Claims  against  Bankrupt  of  Assignee 
for  Creditors,  see  Bankruptgt, 
12-20. 

Of  National  Banks,  see  Banks,  2-4. 

Law  Governing  Validity  of  Assignment 
for  Creditors,  see  CoNrucT  of 
Laws,  3. 

Admissibility  of  Declarations  of  As- 
signee for  Creditors,  see  Evidence, 
12. 

An  assignment  for  the  benefit  of  cred- 
itors, although  requiring  a  release  by 
creditors  as  a  condition  of  preference,  must 
be  deemed  valid  in  the  Indian  territory,  in 
view  of  the  decisions  of  the  courts  of 
Arkansas  upholding  such  assignments  un- 
der the  statutes  of  that  state  concerning  as- 
signments for*  the  benefit  of  creditors  and 
the  statute  of  frauds,  which  were  adopted 
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and  extended  over  the  Indian  territory  bf 
the  act  of  Congress  of  May  2,  1890  (2d 
Stat,  at  L.  94,  I  31).  Robinson  r.  Belt,     6fr 

INSTRUCTIONS. 

Prejudicial    Error   as   to,   see  AffbaL- 

AND  Error,  77,  78. 
See  also  Trial,  8-15. 

INSURANCE. 

Allowing  Attorney's  Fee  in  Aetioo 
agamst  Insurance  Company,  see 
Constitutional  La}^,  3,  10. 

Federal  Courts  Following  State  Deci- 
sions as  to,  see  Courts,  31,  32. 

Declaration  of  Parties  to  Conspiracy  i» 
Defraud  Company,  see  Evidenci^ 
13. 

Service  of  Process  on  Fordgn  Insur- 
ance Company,  see  Writ  ahi^ 
Process,  3. 

1.  An  agreement  in  an  application  for  a 
policy  of  insurance  issued  on  the  assessment 
plan  to  abide  by  the  constitution,  rules,  and 
regulations  of  the  company  as  thev  then 
were  or  might  be  constitutionally  changed 
thereafter,  did  not  amount  to  a  consent  to 
such  changes  which  on  their  face  indicated 
that  they  applied  only  to  policies  thereafter 
to  be  issued.  Knights  Templars'  &  M.  L. 
Indemnity  Co.  v.  Jarman,  IZ9 
Warranties;  oonditioas. 

Prejudicial  Error  as  to,  see  Appeal  and  Eb* 
BOR,  75. 

2.  Declarations  of  an  insured  to  the  medi* 
cal  examiner  for  the  insurance  company  are 
not  made  warranties  by  the  provision  of  the 
application  that  the  applicant  warranta 
that  the  statements  in  it  ''are  true,  full,  and 
complete,  .  .  .  and  are  offered  to  the* 
company,  together  with  those  contained  in 
the  declaration  to  the  .  .  .  medical  ex- 
aminer as  a  consideration  for,  and  as  the* 
basis  of,  the  contract."  Home  L.  Ins.  Co. 
V.  Fisher^  667 

8.  The  operative  effect  of  a  policy  of  fire 
insurance  may,  by  oral  agreement,  between 
the  agents  respectively  of  the  insurance 
company  and  the  insured,  made  at  the  time 
the  policy  was  issued,  be  made  to  depend 
upon  the  company's  acceptance  of  the  risk,, 
notwithstanding  various  provisions  of  the 
policy  restricting  the  powers  of  acents  to 
alter  its  terms,  and  requiring  all  additional 
terms  and  conditions  to  be  indorsed  thereon 
in  writing,  as  such  provisions  apply  only 
when  the  contract  has  been  completed  by  an 
absolute  delivery.  Hartford  F.  Ins.  Co.  t. 
Wilson,  26l 

Forfeitures. 

4.  A  notice  upon  the  back  of  a  premium 
receipt,  that  if  a  pote  is  given  for  payment 
of  premium,  and  is  not  paid  at  maturity* 
the  policy  shall  determine,  constitutes  a 
part  of  the  contract  of  insurance,  where 
such  receipt  states  on  its  face  that  it  is  sub- 
ject to  the  terms  of  the  contract  and  the> 
conditions  on  the  back,  which  the  assured 
is  directed  to  read.  Iowa  L.  Ins.  Co.  ▼. 
Lewis,  204 

6.  A  policy  of  life  insurance  is  forfeited^ 
without  any  affirmative  action  on  the_part 

187,  188,  180,  190  U.  8. 


Interest — Judgment. 


of  the  insuraxtce  company,  by  the  failure  to 
pay  at  maturity  a  note  given  for  the  pay- 
ment of  the  premium,  which  was  accepted 
on  the  condition  that  if  not  paid  at  matur- 
ity the  policy  shall  "cease  and  determine." 

Id. 

Waiver. 

6.  The  authority  of  an  agent  of  an  insur- 
ance company  to  waive  a  forfeiture  which 
had  accrued  by  reason  of  nonpayment  of  a 
premium  note  at  maturity  cannot  be  in- 
ferred from  the  act  of  the  company  in  send- 
ing such  note  to  the  agent  for  collection 
some  time  before  it  was  due, — especially 
where  his  contract  with  the  company  and 
the  provisions  of  the  policy  prohibited  the 
exercise  of  such  authority.  Id. 

Canse  of  death. 

Repeal  of  Provision  as  to  Suicide,  see  Con- 

.TRACTS,  9. 

Following  State  Decisions  as  to,  see  CoimTS, 
32. 

Sufficiency  of  Title  of  Act  as  to^  see  Stat- 
utes, 4. 

Retroactive  Statute  as  to,  see  Statutes,  7. 

7.  Self-destruction  while  insane  is  as 
much  within  the  provisions  of  Mo.  Rev. 
Stat.  1879,  §  5982,  that  it  shall  be  no  de- 
fense to  a  suit  on  a  policy  of  life  insurance 
that  the  insured  ''committed  suicide,"  un- 
less the  same  was  contemplated  at  the  time 
application  was  made  for  the  policy,  as  is 
tne  taking  of  one's  own  life  voluntarily 
while  sane  and  in  the  full  possession  of  one's 
mental  faculties, — especially  in  view  of  Mo. 
Rev.  Stat.  1889,  §  6570,  declaring  that 
words  and  phrases  shall  be  taken  in  theii 
plain,  ordinary,  and  usuial  sense.  Knights 
Templars'  &  M.  L.  Indemnily  Ck>.  v.  Jarman, 
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8.  A  policy  of  life  insurance  does  not.  in- 
sure against  the  legal  execution  of  the  in- 
sured for.  crime,  even  though  he  may  in  fact 
have  been  innocent,  and  uierefore  unjustly 
convicted  and  executed.  Burt  v.  Union  Gent. 
L.  Ins.  Co.  216 

Interest  in  proceeds. 

See  also  Appeal  and  Error,  29. 

9.  The  proceeds  of  policies  of  insurance 
on  mortgaged  property,  taken  out  by  the 
mortgagor's  assi^ee  for  the  benefit  of  cred- 
itors, inure  to  the  trustee  in  the  mortgage 
for  the  benefit  of  the  bondholders  secured 
thereby,  where  it  requires  the  mortgagor  to 
insure,  and  provides  that  in  case  of  loss  the 
insurance  money  may  be  applied  by  the 
trustee  toward  the  renewal  of,  or  additions 
to,  the  property  destroyed,  or,  at  his  op- 
tion, be  retained  and  invested  as  a  sinking 
fund  for  the  redemption  of  the  bonds,  or 
applied  to  the  payment  of  the  principal. 
American  Ice  Go.  v.  Eastern  Trust  &  Bkg. 
Co.  623 

INTEREST. 

The  rate  of  interest  on  judgments  and  de- 
crees, fixed  in  Michigan  at  7  per  cent  by  a 
statute  originally  enacted  in  1838  and  car- 
ried forward  in  the  various  compilations  of 
the  statutes  of  that  state,  was  not  changed 


by  a  statute  enacted  in  1891,  which,  accord- 
ing to  its  title,  was  one  to  regulate  the  in- 
terest of  money  on  account  and  interest  on 
money  judgments,  but  which  actually  pro- 
vided only  for  the  reduction  of  the  rate  of 
"interest  of  money"  to  6  per  cent,  and  which 
was  amended  by  the  act  of  September  22,. 
1800,  by  a  further  reduction  of  such  rate 
to  5  per  cent.  Union  Steamboat  Go.  v.  Erie 
&  W.  Transp.  Co.  854 

INTERNAL  REVENUE. 

Bonds  required  to  be  given  to  the  state  of 
Illinois  and  city  of  Chicago  as  a  condition 
precedent  to  the  issue  of  a  liquor  license 
were  exempted  from  the  stamp  tax  require- 
ment of  tne  war  revenue  act  of  1898  (30 
Stat,  at  L.  448,  chap.  448),  either  as  bonds 
issued  bv  a  state  or  city  within  the  mean- 
ing of  the  exemption  conferred  by  §  17  of 
that  act,  or  by  virtue  of  the  proviso  in  that 
section  that  it  was  thereby  intended  to  ex- 
empt the  state  and  municipalities  in  respect 
of  the  exercise  of  strictly  governmental 
functions.    Ambrosini  v.  United  States,    4^ 

INTERSTATE  COMMERCE  COMBIIS* 
SIGN. 

See  Commerce^  7. 

INTOXICATING  UQUGRS. 

Exemption  from  Stamp  Tax  of  Bonds^ 
Required  before  Issuing  License,  86» 
Internal  Revenue. 

IRRIGATION. 

S^  Waters^  3-8. 

ISIiANDS. 

'Conveyance  of  Tide  Lands  Contiguou» 
to,  see  PuBLio  Lands,  32,  33. 

JAPANESE. 

See  Aliens. 

JEOPARDY. 

Discharge  of  Jury  as  Former  Jeopardy,, 
see  Criminal  Law^  3. 

JUDGBIENT. 

On  Appeal,  see  Appeal  and  EbIror,  VL 
Rate  of  Interest  on,  see  Interest. 
On  Pleadings,  see  FI^eadino,  4,  5. 
Right  to  Examine  Indices  of,  see  Reck 

CRD. 

1.  An  absolute  judgment  against  the  ad> 
ministrator  of  a  surety  on  the  official  bond 
of  a  Federal  official,  rendered  by  a  Federal 
court  sitting  in  Louisiana,  is  not  objection- 
able on  the  theory  that  it  should  have  been 
against  the  administrator,  payable  only  in 
due  course  of  administration,  since,  if  hy 
the  law  of  that  state  the  judgment  Is  so 
payable,  it  will  be  thus  interpreted  and  en- 
forced, subject  to  the  priority  given  to  the 
Federal  government  by  U.  S.  I^v.  Stat.  H 
3466,  3467  (U.  S.  Comp.  Stat.  1901,  p. 
2314),  in  the  distribution  of  the  proceeds 
of  the  estate  of  any  person  indebted  to  the 
United  States,  whose  estate  is  insufficient  to 
pay  all  debts  against  it.  Smythe  v.  Unit- 
ed States,  42S 

123T 
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Xffeet  and  eoneluslTemeM  ^9n.ermllj. 

2.  An  adjudication  in  a  suit  in  equity 
brought  by  a  receiver  of  mortgaged  property 
against  peraona  claiming  the  land  under  an 
execution  sale,  that  buc£  property  was  sub- 
ject to  the  mcMTtgage,  did  not  so  bring  the 
property  into  the  custod^^of  the  court  as 
to  invalidate  a  prior  sale  of  the  same  prop- 
-erty  on  execution  to  other  persons,  stran- 
gers to  the  suit.    Pardee  v.  Aldridge,      833 

3.  A  judgment  of  a  state  court  sustaining 
the  exempti<Hi  claimed  by  a  bank,  under  its 
charter,  from  municipal  taxation  on  its 
capital  stock,  which,  under  the  local  law  of 
the  state,  is  only  res  judicata  in  respect  to 
the  identical  taxes  litigated  in  the  suit,  can 
be  accorded  no  ^^reater  efficacy  in  the  Fed- 
-eral  courts.    Umon  &  P.  Bank  v.  Memphis, 
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ForeisB  Jndsmenta. 

Federal  Question  as  to,  see  Appeal  and  Eb- 
BOB,  43. 

4.  Full  faith  and  credit  is  not  denied  a 
Judgment  of  an  Illinois  court  taxing  the  en- 
tire inheritance  under  the  will  of  a  resi- 
•dent  of  that  state,  by  a  tax  imp<»ed  under 
the  New  York  inheritance-tax  law  on  the 
transfer,  under  such  will,  of  debts  due  the 
decedent  by  citizens  of  the  latter  state. 
Blackstone  v.  Miller,  439 

6.  The  full  faith  and  credit  clause  of  the 
Federal  Constitution  is  not  violated  by  the 
Tefusal  of  the  Massachusetts  courts,  acting 
in  accordance  with  Mass.  Pub.  Stat.  chap. 
146,  f  41,  to  give  effect  to  a  decree  of  di- 
vorce rendered  by  a  court  of  another  state 
in  a  suit  instituted  by  one  who  temporarily 
left  the  state  of  Massachusetts,  where  he 
was  domiciled,  for  the  purpose  of  obtaining 
•a  divorce  for  a  cause  which  occurred  in  that 
state  while  the  parties  resided  there,  but 
which  was  not  a  ground  for  divorce  in  that 
«tate.    Andrews  v.  Andrews,  366 

6.  Full  faith  and  credit  are  not  denied  to 
4i  judgment  of  a  Minnesota  court  against 
resident  stockholders  of  a  domestic  corpora- 
tion in  an  action  to  enforce  their  statutory 
liability,  by  the  judgment  of  a  court  of  an- 
-other  state  denying  the  right  to  maintain 
a  further  action  to  enforce  such  liability 
outside  the  state  of  incorporation,  where, 
under  the  Minnesota  laws  as  construed  by 
its  courts,  the  only  remedy  provided  for  the 
•enforcement  of  the  liability  of  stockholders 
in  domestic  corporations  is  a  suit  in  equity 
in  that  state  by  a  creditor  in  behalf  of  nim- 
«elf  and  all  other  creditors  against  the  stock- 
liolders  who  can  be  served  with  process. 
Finney  v.  Guy,  839 

7.  The  decision  of  a  state  court  with  ref- 
erence to  the  effect  which  the  charter  and 
by-laws  of  a  foreign  building  and  loan  as- 
sociation and  the  statutes  of  the  state  of  its 
incorporation,  together  with  the  decisions  ot 
the  courts  of  that  state  thereon,  have  upon 
the  absolute  promise  of  such  association  to 
mature  its  shares  in  a  specified  time,  can  in- 
volve no  denial  of  the  full  faith  and  credit 
which,  by  U.  S.  Const,  art.  4,  §  1,  must  be 
given  by  the  courts  of  each  state  to  the  pub- 
lic acts,  records  and  judicial  proceedings  of 
1238 


other  atates.    Eastern  Bldg.  &  L.  Asso.  ▼. 
Williamson,  735 

8.  Due  effect  cannot  be  said  to  have  been 
denied  the  decrees  of  courts  of  another  ju- 
risdiction by  the  construction  placed  upon 
th<an  by  a  state  court,  where  the  construc- 
tion contended  for  by  those  claiming  that 
such  decrees  were  not  given  the  proper  ef- 
fect cannot  be  ^ven  without  indulging  in 
conjecture  and  giYing  to  those  making  such 
contention  the  benefit  of  the  doubts  which 
arise  as  to  the  precise  meaning  of  such  de- 
crees.   Commercial  Pub.  Co.  v.  Beckwith, 
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Settlns  Aside. 

Prejudicial  Error  as  to,  see  Appeal  and  Bb- 
BOB,  74. 

9.  A  judgment  dismissing  a  case  for  want 
of  prosecution  cannot  be  set  aside  on  appli- 
cation made  after  the  close  of  the  term  at 
which  it  is  entered,  where  no  showing  of 
fraud  or  surprise  is  made.  Tubman  v.  Bal- 
timore &  O.  R.  Co.  946 

10.  The  repugnancy  of  a  state  statute 
to  the  Federal  Constitution  cannot  be  suc- 
cessfully invoked  in  support  of  a  motion  to 
set  aside  a  judgment  as  void,  where  the  in- 
validity of  sueti  statute  would  have  been 
available  to  defeat  the  recovery  of  a  valid 
judgment,  if  it  had  been  pleaded  or  other- 
wise presented  in  the  state  court  as  a  de- 
fense in  the  proceedings  in  the  original  ac- 
tion.   Manley  v.  Park,  296 

JUDICIAI.  SALE. 

Federal  Question  as  to,  see  Appeal  and 

Ebbob,  42. 
lien  on  Proceeds  of,  see  Bankbuptot, 

17. 

JURISDICTION. 

Of    Parties    to    Suits,    see  Action  ob 

Surr,  3. 
On  Appeal,  see  Appeal  and  Ebbob,  IL 
In  Bankruptcy  Proceeding,  see  Bank- 

BUPTCY,  3-7. 
Of  Court  of  Claims,  see  Claims,  3,  4. 
Of    United    States    Commissioner   over 

Extradition    Proceedings,    see   £z- 

TRADrriON,  3,  4. 
In  E(}uity,  see  Equitt;  Injunction. 
Showing  by  Allegations,  see  Pleading, 

6,  7. 
Sufficiency  of  Service  to  Give,  see  Wbit 

and  Pbocess. 

XURISDICTIONAL  AMOUNT. 

For  Purpose  of  Appeal,  see  Appeal  and 
Ebrob,  11. 

First  Objecting  to,  on  Appeal,  see  Ap- 
peal AND  Ebbob,  64. 

JURY. 

Refusal  to  Vacate  Decree  for  Incompe- 
tency of  Juror,  see  Appeal  and 
Ebbob,  61. 

Quashing  Indictment  for  Discrimina- 
tion against  Negroes  in  Selecting 
Jurors,  see  Cbiminal  Law,  2. 

Criminal  Proceedings  by,  in  Hawaii,  see 
Hawaii. 

Right  to  Jury  Trial,  see  Tbial,  3. 

187,  188,  189,  100  U.  8. 


Lachbs— Limitation  of  Actions. 


Estoppel  by,  see  Estoppel,  2. 
As  iDefense,    see    Limitation  of  Ac- 
tions. 

XAND  DEPARTMENT. 

Conclusiveness  of  Decision  of,  on 
Courts,  see  Cofbts,  1-6. 

Jurisdiction  of  Suit  to  Prevent  Survey 
by,  see  Equitt,  2. 

See  also  Public  Lands,  29-31.  . 

lAKDLOBD  AND  TENANT. 

Specific   Performance   of    Covenant  for 

Renewal    of    Lease,   see   Specifio 

Performance. 
Power  of  One  Trustee  to  Make  Lease 

Containing  Covenant  to  Renew,  see 

Trusts,  2,  3. 

A  covenant  in  a  lease  to  renew  at  its  ex- 
piration with  the  same  covenants  and  privi- 
leges as  contained  in  the  original  lease  is 
satisfied  by  one  renewal  without  the  inser* 
tion  of  another  covenant  to  renew.  Wins- 
low  V.  Baltimore  &  O.  R.  Co.  635 

XEAVE  OF  ABSENCE. 

Of  Government  Employees,  see  Qovern- 
ment  Employees. 

XETTEBS. 

Conclusiveness  of  Postmaster  General's 
Determination  Refusing  Delivery 
of,  see  Courts^  6. 

Fraud  Authorizing  Refusal  to  Deliver, 

see   POSTOFFICE. 


AND  SEIZUBE. 

Following  State  Decisions  as  to  What 
is  Subject  to,  see  Courts,  33. 

:j(iIBEL  AND  SLANDEB. 

Delegating  to  Philippine  Conmiission 
Power  to  Enact  Libel  Law,  see 
Constitutional  Law,  2. 

1.  Philippine  Conmiisison  act  No.  27,  § 
1,  defines  libel  as  malicious  defamation,  ex- 
pressed either  in  writing  or  printing,  or  by 
-signs  or  pictures  or  the  like,  or  public  the- 
atrical exhibitions,  tending  to  blacken  tht: 
memory  of  one  who  is  dead,  or  to  impeach 
■the  honesty,  virtue,  or  reputation,  or  pub- 
lish the  alleged  or  natural  defects,  of  one 
•who  is  alive,  and  thereby  expose  him  to 
public  hatred,  contempt,  or  ridicule.  Held, 
-that  headlines  above  an  article  published  in 
:a  newspaper,  reading:  "Traitor,  Seducer, 
4ind  Perjurer.  Sensational  Allegations 
^against  Conunissioner  Legarda.  Made  of 
I&cord  and  Read  in  English.  Spanish 
Reading  Waived.  Wife  would  have  Killed 
Him.  Legarda  Pale  and  Nervous," — ^were 
libelous,  under  the  act.  United  States  v. 
Dorr  (Philippine  Sup.  Ct.)  1187 

2.  No  attempt  having  been  made  to  show 
41  justifiable  motive,  the  publication  of  li- 
belous headlines  was  "malicious  defama- 
tion," within  the  meaning  of  the  act,  as  § 
:3  provides  that  an  injurious  publication  is 
presumed  to  have  been  malicious  if  no  jus- 
tifiable motive  for  making  it  is  shown.    Id. 


3.  Philippine  Commission  act  No.  277,  | 
7,  provides  that  no  reporter,  editor,  or  pro- 
prietor of  a  newspaper  is  liable  to  prosecu* 
tion  for  a  fair  and  true  report  of  any  ju- 
dicial, legislative,  or  other  public  proceed- 
ings, or  of  any  special  argument  or  debate 
in  the  course  of  such  proceedings,  except 
upon  proof  of  malice  in  making  the  report, 
which  shall  not  be  implied  from  the  mere 
fact  of  publication.  Section  8  provides  that 
libelous  remarks  or  comments  connected 
with  matters  privileged  by  the  last  section 
receive  no  privilege  by  reason  of  being  so 
connected.  Held,  that  libelous  headlines 
were  not  privileged  because  appended  to  a 
privileged  report  of  judicial  proceedings. 

Id. 

4.  The  fact  that  libelous  h^dlines  were 
inserted  in  a  newspaper  to  aid  the  reader 
in  determining  whether  he  cared  to  read  the 
article  was  no  defense.  Id. 

5.  The  privileged  report  was  a  written 
statement  prepared  by  an  attorney  in  a 
prosecution  for  libel,  in  which  he  made  an 
offer  to  prove  the  truth  of  certain  state- 
ments regarded  as  material  in  the  defense, 
and  which  was  by  the  court  excluded.  Held, 
that  the  headlines  could  not  be  considered 
as  a  fair  index  to  the  report.  Id. 

6.  The  fact  that  headlines  were  no  worse 
than  the  matter  contained  in  a  privileged 
report  was  immaterial.  Id. 

UBEBTY. 

To  Contract,  see  Constitutional  Law, 
21,  22. 

UCENSE. 

For  Vessels,  see  Appeal  and  Ebbob,  45. 

Of  Physicians,  Due  Process  as  to,  see 
Constitutional  Law,  13,  14. 

Of  Physician,  Ew  Post  Facto  Law  as  to, 
see  Constitutional  Law,  1. 

As  Interference  with  Interstate  Com- 
merce, see  CoMKRBCE,  1-3. 

Reasonableness  of*  License  Fee,  see 
Trial,  6. 

LIEN. 

On  Vessel,  see  Admibaltt, 

On  Proceeds  of  Seat  in  Stock  Exchange, 

see  Bankruptcy,  2. 
On  Bankrupt's  Estate,  see  Bankbuptot, 

14-17. 

LIEU  LANDS. 

See  Public  Laitds,  7,.  16-19. 

LIOHTEBAOE. 

See  Shipping,  1. 

LIMITATION  OF  ACTIONS. 

Of  Claim  by  Nonresident  against  Deced- 
ent's Estate,  see  Coubts,  22. 

Laches  is  no  defense  to  a  suit  by  the  Unit- 
ed States  to  compel  the  state  of  Michigan 
to  account  for  surplus  moneys  over  and 
above  the  cost  of  the  ship  canal  at  Saint 
Marys  Falls,  arising  from  sales  of  the  pub- 
lic lands  granted  by  the  act  of  August  26, 
1852   (10  Stat,  at  L.  35,  chap.  92),  to  that 
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Local  Impboybmisnts— Master  and  Sbbvaht. 


state  in  aid  of  its  construction  on  a  right 
of  way  therein  granted  to  the  state  for  that 
purpose,  and  for  any  surplus  tolls  ronain- 
mg  after  the  formal  transfer  of  such  canal 
to  the  United  States,  and  for  all  tools  and 
machinery  on  hand  at  the  time  of  such 
transfer.    United  States  v.  Midugan,     1103 

I.OCAI.  IMPROVEMENTS. 

See  PuBUO  Impbovemsmts. 

LOCAL  PREJUDICE. 

As  Ground  for  Removal  of  Cause,  see 
Removal  of  Causes,  1. 

LOGS. 

Taxation  of,  see  Taxes,  7-9. 


LONG  Aia>  SHORT  HAUL. 

See  Cabbiebs. 

• 

LOTTERY  TICKET. 

Power  of  Congress  to  Prevent  Inter- 
state Carriage  of,  see  Comiceboe, 
10,  11. 


Copyright  on  Issues  of,  see  Coptbioht, 
4,  6. 


See  PosTOFTiOB. 

MAJORITY. 

Of  Arbitrators,  Award  by,  see  Abbitba- 

TION. 


see    Libel    and 


Presumption    as    to. 
Slander,  2. 


MANDAMUS. 

Appeal   in   Cas^  of,  see  Appeal  and 
Ebbob,  28. 

1.  A  writ  of  mandamus  will  not  lie  to 
compel  the  court  of  appeals  of  the  District 
of  Columbia  to  reinstate  an  appeal  from  the 
supreme  court  of  the  District,  in  an  action 
originallv  brought  before  a  justice  of  the 
peace,  where  such  appeal  was  dismissed  by 
the  court  of  appeals  for  want  of  jurisdic- 
tion, although  the  decree  of  dismissal  can- 
not be  reviewed  on  appeal  or  writ  of  error. 
Re  Key,  720 

2.  Mandamus  will  not  lie  against  the  Sec- 
retary of  the  Interior  to  compel  him  to  va- 
cate his  decision  that  a  selection  of  public 
land,  under  the  act  of  June  4,  1897  (30 
Stat,  at  L.  36,  chap.  2,  U.  S.  Comp.  Stat. 
1901,  p.  1541),  in  lieu  of  land  relinquished 
in  a  forest  reservation,  must  be  rejected  be- 
cause of  the  failure  of  the  selector  to  show 
in  due  and  proper  form  that  the  land  was, 
at  the  date  of  selection,  subject  to  selection 
as  ''vacant  land  open  to  settlement/'  which 
the  Secretary  construed  as  meaning  to  ex- 
clude land  in  the  actual  possession  of  any 
person  under  the  local  customs  or  rules  of 
miners  whi^  are  by  statute  incorporated 
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into  and  have  become  part  of  the  laws  oT 
the  United  States.  United  States  ex  ret 
Riverside  Oil  Co.  r.  Hitchcock,  1074 


On  Appeal,  see  Appeal  and  Ebbob,  80l 

MAKGIH. 

Statute  Avoiding  Sale  of  Stock  on,  wm 
CoNBTrrunoNAL  Law,  11,  22. 


Repeal  of  Statute  as  to  Fees  of,  m^ 
Statutes,  9. 

1.  The  allowance  b^  the  district  judge  of 
the  account  of  a  United  States  marshiil  is 
prima  fade  evidence  of  the  correctness  of 
the  mileage  items  of  such  account.  United 
States  V.  Nix,  77«^ 

2.  The  expense  of  transporting  a  prisooer 
under  a  warrant  of  conunitment  cannot  br 
allowed  a  United  States  marshal,  where 
such  prisoner  escaped  from  the  custody  of 
his  deputy  before  ne  could  be  delivered  U> 
the  penitentiary,  and  there  is  no  finding  of 
due  diligence  on  the  part  of  the  officer  to 
prevent  the  escape.  Id. 

3.  The  per  diem  fee  for  the  attendance  of 
a  United  States  marshal  at  a  court  which 
has  been  opened  for  business  bv  order  of 
the  judge  is  allowable,  althou^  business 
may  not  have  been  transacted  in  court  oo 
sudi  day,  and  the  judge  may  not  have  been 
present.  Id. 

4.  A  United  States  marshal  is  not  enti* 
tied  to  mileage  for  the  distance  traveled  i» 
serving  warrants  of  arrest,  in  excess  of  the 
usuallv  traveled  route  between  the  place  of 
receiving  the  writs  and  the  place  of  service*. 
however  great  the  necessity  of  pursuing  a 
drouitous  route,  in  view  of  U.  S.  Rev.  ^at. 
I  829  (U.  S.  Comp.  SUt  1901,  p.  636),. 
which  directs  such  mileage  to  be  compoted 
''from  the  place  where  the  process  &  re- 
turned to  the  place  of  service."  Id* 

MASTER  Ain>  SERVAHT. 

Liability    for    Injury    to   Seamen,   sae- 

Shipping,  2. 
Question  for  Jury  as  to  NegUgenes  of 

Foreman,  see  Tbial,  7. 

1.  Whether  a  freight  train  was  handled 
with  ordinarv  care,  and  not  whether  it  wa* 
handled  in  the  usual  and  ordinary  way,  ia 
the  test  by  which  to  determine  the  liability 
of  a  railroad  company  for  injuries  received 
by  a  brakeman  because  of  a  sudden  bump  or 
jerk  while  he  was  standing,  in  obedience  to^ 
orders,  on  the  i^  roof  of  a  car  in  sudi  train. 
Texas  &  P.  R.  Co.  v.  Behymer,  90& 

2.  The  risk  of  injury  from  a  sudden  bum^ 
or  jerk  in  the  management  of  a  freight  train 
is  not,  as  a  matter  of  law,  assumed  by  a 
brakeman  standii^,  in  obedience  to  orders* 
upon  the  icy  roof  of  a  ear  in  such  train. 

Id. 

3.  The  neglect,  by  the  foreman  of  a  rail- 
way  bridge  gang,  of  his  special  duty  to  ser 
that    the    workmen    under   him  performed 
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-their  duty  to  leave  a  clear  track  for  an  ap- 
proaching train,  is  the  neglect  of  a  dutir 
-which  he  owes,  not  as  a  fellow  servant  with 
«uch  workmen,  but  as  a  vice  principal  of 
the  railroad  company,  imder  Sayles's  (Tex.) 
•Civ.  Stat.  1897,  art.  4560^,  providing  that 
railroad  employees  intrusted  with  the  con- 
'trol  or  command  of  other  employees,  or  with 
the  authority  to  direct  any  other  employee 
in  the  performance  of  his  duty,  are  vice 
principals  of  the  railway  company,  and  not 
lellow  servants  with  their  ooemployees. 
Texas  &  P.  R.  Co.  ▼.  Carlin,  849 


Expressio  unius  est  exdusio  alterius. 
Shurtleff  V.  United  States,  828 

JIEAin>£RED  LAKES. 

Federal  Question  as  tQ,  see  Appeal  and 
Ebbob,  35,  36. 


Federal  Question  as  to,  see  Appeal  and 

Ebbob,  35,  36. 
See  also  Publio  Lands,  21. 

3IEDICnfE. 

Ew  Post  Facto  Law  as  to  Practice  of, 
see  Constitutional  Law,  1. 

Due  Process  as  to  Registration  of 
Physicians,  see  Constitutional 
Law,  13,  14. 

3IEDn7M, 

Of  Payment,  see  Assumpsit. 

IIEMORANDUM. 

Admissibility  of,  see  Evidence,  0,  7. 


Prohibiting    Delivery    of    Letters    Ad- 
dress^  to  One  Claiming  Power  of, 

■ee  POSTOFFICE. 

SCEXICAK  LAND  GRANTS. 

Federal  Que  Jon  as  to,  see  Appeal  and 
Ebbob,  41. 

JflLEAOE  FEES. 

Of  Marshal,  see  Mabshals,  1,  4. 


Parties  in  Action  on  Application  for 
Land  for  Mining  Purposes,  see  Ac- 
tion OB  Suit,  1. 

Federal  Question  as  to,  see  Appeal  and 
Ebbob,  37,  40. 

Federal  Jurisdiction  as  to,  see  Coubts, 
15,  16. 

Estoppel  as  to  Extralateral  Rights,  see 
Estoppel,  1. 


Superintendent  of;  Liability  on  Bond, 
see  Bonds,  1;  Damages,  4-6. 

[ONET. 

Federal  Question  as  to,  see  Appeal  and 
Ebbob,  30. 


MORTGAGE. 

Federal  Question  as  to  Rendition  of 
Foreclosure  Decree,  see  Appeal 
AND  Ebbob,  44. 

Interest  in  Proceeds  of  Lisurance  on 
Mortgaged    Property,    see    Insub- 

ANCE,  9. 
Conclusiveness  of  Judgment  that  Prop- 
erty Subject  to,  see  Judgment,  2. 

1.  Real  property  only  temporarily  used 
for  railroad  purposes,  having  been  acquired 
by  a  railroad  company  with  the  intention  of 
subdividing  such  portions  as  should  not  be 
needed  for  railroad  purposes  into  lots  to  be 
sold  to  its  employees,  is  not  covered  by  a 
mortgage  of  all  the  property  of  such  com- 
pany "used  for  and  pertaining  to  the  opera- 
tion of  said  railroad."    Pardee  v.  Aldridge, 

833 

2.  The  grantee  of  a  purchaser  at  a  fore- 
closure sale  cannot,  because  of  the  insuffi- 
ciency of  the  affidavit  for  service  by  publi- 
cation, be  dispossessed,  or  the  judgment  set 
aside  by  a  court  of  equity  at  the  instance 
of  one  claiming  under  the  mortgagor  by  a 
deed  subsequent  to  the  mortga^,  which  re- 
mains unpaid;  but  the  latter  is  only  enti- 
tled to  be  let  in  to  make  any  equitable  de- 
fense which  he  may  have.  Romig  v.  Gil- 
lett,  97 


BfUNICIPAL  CORPORATIONS. 

Jurisdiction  of  Appeal  in  Suit  Based  on 
Invalidity,  of  Ordinances,  see  Ap- 
pal AND  Ebbob,  8. 

Estoppel  of.  Federal  Questions  as  to, 
see  Appeal  and  Ebbob,  31. 

Validity  of  Limttation  on  Height  of 
Buildings,  see  (Constitutional 
Law,  18. 

Power  to  Regulate  Water  Rates,  see 
CONTBACTS,  12,  13. 

Succession  Tax  on  Bequest  to,  see 
Taxes,  12. 


NATIONAL  BANKS. 

See  Banks. 


NAVAL  STORES. 

As  Subject  to  Capture,  see  Pbizb,  S. 

NAVIGABLE  WATERS. 

See  Watebs. 


NAVIGATION. 

Jurisdiction  of  Suit  for  Compensation 
for  Property  Destroyed  in  Im- 
provement of,  see  CouBTS,  12. 

Liability  for  Damages  in  Improvement 
of,  see  Eminent  Domain. 

Duty  to  Make  Compensation  for  Land 
Taken     in     Improvement    of. 
United  States. 


NEGLIGENCE. 

Presumption  of,  from  Escape  of  Pris- 
oner, see  Evidence,  2. 
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HEGBOZSL 

DiBcrimination  against,  in  Selection  of 
Grand  Jurors,  see  Appeal  akd  Eb- 
BOB,  51. 

Discrimination  against,  iit  Selecting 
Jurors,  see  Criminal  Law,  2. 

Construction  of  Act  as  to  Bribery  of 
Negro  Voters,  see  Statxttes,  6. 

Power  of  Congress  to  Provide  Punish- 
ment for  Bribery  of,  see  Voters 
AND  Elfctions,  1. 

Compelling  County  Board  to  Enroll,  see 

VoTEBS   AND  ELECTIONS,  2,  3. 


Libel  in,  see  Libel  and  Slandeb,  3. 

NONBESIDENT8. 

Bar,  by  Limitation,  of  Right  to  Sue  Ad- 
ministrator, see  Courts,  22. 

Effect  of  Appearance  in  Divorce  Suit, 
see  Husband  and  Wife. 

Equal  Protection  of,  see  Taxes,  5. 

Transfer  Tax  against  Debts  EKie  Non- 
resident Decedent,  see  Taxes,  10, 
11. 

NOTES  (EditoHal)  INDEX  TO. 

Animals;  constitutionality  of  state  legis- 
lation regulating  the  importation  of 
infected  animals.  108 

Baakmptoy;  allowances  in  bankruptcy 
proceedings  to  bankrupt's  assignee 
for  creditors.  1165 

Oommeroe;  interstate  character  of  trans- 
portation between  points  in  same 
state  over  route  which  passes  outside 
such  state.  333 

Oonstitntional  law;  unconstitutional  in- 
equality or  discrimination  in  stat- 
utes allowing  attorneys'  fees.         821 

Sridenoe;  proof  of  the  statute  law  of  for- 
eign countries.  782 

Eztradition;  the  necessity,  for  extra4ition 
purposes,  of  the  actual  presence  of 
the  accused  in  the  demanding  state. 

057 

Xdoense;  validity  of  charges  on  tel^praph 
and  telephone  poles  and  wires.      240 

Beoeivers;  right  of  receiver  to  enforce  lia- 
bility 01  corporate  stockholder  out- 
side  the   state  of  his   appointment. 

380 

Reeords;  right  of  access  to  public  records 
for  private  abstract  purposes.        741 

Taxes;  exemption  of  property  of  education- 
al institutions  from  taxation,  as  af- 
fected by  use  for  other  than  educa- 
tional purposes.  642 

Trademark;  deception  as  a  bar  to  relief 
for  infringement  of  a  trademark.  282 

Writ  amd  prooess;  service  on  state  offi- 
cer as  service  on  foreign  corpora- 
tions. 087 

NOTICE. 

Of  Copyright,  see  Ooptbioht,  4,  5. 

Of  CM  on  Stodcholders,  see  Oorpoba- 

TI0N8,  3. 
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Right  of  Officer  to,  before  Banoval,  tm 
0fi**iceb8. 


OATH. 

Of  Officers  in  Charge  of  Jury, 

bTlTUTlONAL  IiAW,  20. 


06] 


OFFICERS. 

Dismissal    of,   from   Proceeding   after 

Expiration  of  Terms  of  Offiee,  ses 

Appeal  akd  Ebbob,  5S. 
Compensation    of    Army     Officer,    8e» 

Abmt,  1. 
Bond  of,  see  Boin>s,  1. 
Extent   of   Liability  on   Bond   oi,   mtm- 

Damages,  4-6. 

1.  The  removal  of  a  Federal  official  by  th* 
President  without  notice  or  opportunity  t» 
defend  will  be  presumed  to  have  been  ma4» 
for  other  causes  than  those  specified  by  Con- 
gress as  grounds  for  his  removal.  Short- 
leff  V.  United  States,  82ft 

2.  A  Federal  official  sought  to  be  renwred 
from  office  by  the  President  for  any  of  the 
causes  specified  by  Congress  as  grounds  for 
such  removal  is  entitled  to  notice  and  bcar> 
ing.  Id. 

3.  The  general  power  of  the  Presldcat  U> 
remove  a  Federal  official  for  any  reason  W 
may  think  sufficient,  even  thou^  such  oS- 
cial  was  appointed  by  and  with  the  advios 
and  consent  of  the  Senate,  is  not  restricted, 
as  regards  general  appraisers  of  merchan- 
dise, to  a  removal  for  "inefficiency,  neglect 
of  duty,  or  malfeasance  in  office'*  by  the  pro- 
vision in  the  customs  administrative  act  of^ 
June  10,  1890,  |  12  (26  Stat,  at  L.  131.  13«^ 
chap.  407,  U.  S.  Comp.  Stat.  1901,  pp.  ISSt^ 
1895,  1922,  1924,  1931),  which  authorinn 
the  appointment  of  such  officials,  that  they 
"may  be  removed  from  office  at  any  time  bj 
the  President"  for  those  causes.  lL 


OKLASLOMA. 

Race  for  Land  in, 

27,  28. 


see  Public  Lam^ 


OPINION  EVIDENCE. 

See  Evidence,  8-11. 


Federal  Jurisdiction  as  to, 
16. 

OREGON  DONATION  ACT. 

See  PuBUG  Lards,  7,  26. 


PAIJLCE  CAR  COMPANY. 

Privilege  Tax  on,  see  CoMmnci;  iw 

PARDON. 

Interference  with,  by  Indetermiant^ 
Sentence  Act,  see  Oorsuiuiiukal 
Law,  19 

PARENT  AND  CHILD. 

Release  by  Discharge  in  Bankrupt^ 
from  Duty  to  Support  CShildrai^ 
see  Bankruptot,  22. 


See  Action  or  Suit,  1,  2. 

187,  188,  189,  180  V. 
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Rights  of  Members  of,  in  Claim  Al- 
lowed by  Government,  see  Claims, 
2. 

PATENTS. 

Judgment  on  Reversal  of  Order  Enjoin- 
ing Infringement  of,  see  Appeal 
AI^D  Ebbor,  79. 

To  Public  Land,  see  Public  LAin>8. 

1.  There  is  a  presumption,  from  the  grant 
of  separate  letters  patent  for  two  improve- 
ments on  a  prior  art,  that  there  is  a  sub- 
stantial di (Terence  between  the  inventions. 
Kokomo  Fence  Mach.  Co.  v.  Kitselman,  (S89 

2.  The  Kitselman  patent.  No.  356,322,  for 
an  improvement  in  wire-fabric  machines 
cannot  be  regarded  as  embodying  a  pioneer 
invention  of  a  field  machine  for  weaving 
wire-fencing  fabric,  in  view  of  prior  patent^ 
for  stationary  machines  for  weaving  such 
fabric  and  for  field  machines  for  making 
wire-and-picket  fence,  and  of  the  rejection 
of  the  claim  for  a  pioneer  field  machine  by 
the  Patent  Office,  with  the  acquiescence  of 
the  patentee,  who  thereupon  withdrew  such 
claim;  and  the  claims  of  such  patent  must 
therefore  be  limited  in  their  scope  to  the 
actual  combination  of  essential  parts  as 
shown,  and  cannot  be  construed  to  cover 
other  combinations  of  elements  of  different 
construction  and  arrangement.  Id. 

3.  No  infringement  of  either  the  Kitsel- 
man patent.  No.  356,322,  the  Davisson  pat- 
ent, No.  289,507,  or  the  Connor  patent.  No. 
357,067,  for  improvements  in  wire-fabric 
machines,  or  of  the  Pope  patent,  No.  505,- 
607,  for  wire-fabric  machines,  results  from 
the  manufacture,  under  the  Whitney  patent. 
No.  502,025,  of  wire-fence  machines  which 
are  substantially  differentiated  from  those 
manufactured  under  the  earlier  patents, 
none  of  which  embody    pioneer    invention. 

Id. 


Aliens,  deportation  of,  see  Aliens. 

PAYMENT. 

In  Embezzled  Curren<7,  see  Assumpsit. 


License  of,  see  Commebce,  1. 


For  Undervaluation  of  Imported  Mer- 
chandise, see  CouBTs,  21. 

PER  DIEM. 

Of  Marshal,  see  Mabshal,  3. 

PEREMPTORY  CHALLENGES. 

Waiver  of  Objection  as  to,  see  Appeal 
AND  Ebbob,  65. 

PHILIPPINE  COMMISSION. 

Delegation  of  Power  to,  see  Coxtstitu- 
noNAL  Law,  2. 

PHILIPPINE  ISLANDS. 

1.  While  the  Philippine  islands  belong  to 


^l 


the  United  States,  there  ie  a  difference  be- 
tween them  and  the  territories  which  are  a 
part  of  the  United  States,  with  reference 
to  the  Constitution  of  the  United  States. 
United  States  v.  Dorr  (Philippine  Sup. 
Ct.)  1187 

2.  The  Constitution  of  the  United  States^ 
was  not  extended  to  the  Philippine  islands 
by  the  terms  of  the  treaty  of  Paris,  April 
11,  1899,  but  by  such  treaty  the  status  of 
the  ceded  territory  was  to  be  determined  b^ 
Congress. 

3.  The  mere  cession  of  the  Philippines  Uy 
the  United  States  did  not  extend  the  Consti- 
tution to  those  islands,  except  such  parts  aa 
fall  within  the  principles  of  fundamental 
limitations  in  favor  of  personal  rights  for- 
mulated in  the  Constitution  and  its  amend- 
ments, and  which  exist  rather  by  inference- 
and  the  general  spirit  of  t'he  Constitution, 
and  except  those  express  provisions  of  the- 
Constitution  which  prohibit  Congress  from 
passing  laws  in  their  contravention  under 
any  circumstances.  The  provisions  con- 
tained in  the  Constitution  in  relation  to* 
jury  trials  do  not  fall  within  either  of  these 
exceptions,  and  hence  the  right  to  trial  by 
jury  was  not  extended  to  the  Philippinea 
by  the  mere  cession  of  the  territory.  Id. 

4.  Congress  having  passed  no  law  extend- 
ing to  the  Philippines  the  provision  of  the 
Constitution  relating  to  jury  trials,  and 
there  having  been  no  laws  in  existence  in 
the  Philippines  at  the  date  of  their  cession 
providing  for  trial  by  jury,  it  was  not  er- 
ror for  the  court  of  first  instance  to  overrule 
the  application  of  defendants  in  a  prosecu- 
tion for  criminal  libel  for  a  trial  by  jury. 

Id. 
PHYSICIANS. 

Ea  Post  Facto  Law  as  to  Registration- 

of,  see  Constitutional  Law,  1. 
Due  Process  as  to  Registration  of,  see^ 
Constitutional  Law,  13. 

PICTORIAL   ILLUSTRATIONS. 

As  Subjects  of  Copyright,    see    CoPT- 

BIGHT,  2. 

PLEADING. 

Federal  Question  as  to  Right  to  File 
Supplemental  Answer,  see  Appeal 
AND  Ebbob,  44. 

1.  A  state  court  is  not  concluded  as  to- 
the  proper  construction  of  the  statutes  of 
anotner  state  and  the  decision  of  its  courts- 
construing  them,  on  the  theory  that  defend- 
ant, by  demurring  to  the  complaint,  which 
contained  an  allegation  in  the  form  of  an 
averment  of  fact  as  to  the  meaning  of  such 
laws  and  decisions  set  forth  therein,  ad- 
mitted that  such  was  the  correct  conclusion 
to  be  drawn  from  them.    Finney   v.    Guy, 

839 

2.  The  lack  of  essential  averments  in  a 
declaration  in  indehitatuB  assumpsit  is 
cured  by  the  verdict,  if  the  evidence  offered 
was  sufficient  to  support  the  verdict,  and  no- 
objection  was  made  to  a  variance  between 
allegations  and  prool    Nashua  Sav.  Bank 
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•9,  Anglo-American  Land,  Mortg.  &  Agency 
Co.  782 

Amendmeiiti 

3.  An  amendment  of  plaintiff's  petition, 
after  verdict  and  judgment  thereon,  with  no 
further  proceedings  &ken,  by  inserting  the 
words,  "and  is  a  citizen  of  said  state  and  of 
the  United  States  of  America,'*  after  the 
Allegation  therein  that  "plaintiff  resides  iu 
£1  Paso,  in  El  Paso  county,  state  of  Texae," 
may  be  allowed  by  a  circuit  court  of  the 
United  States,  \mdcr  U.  S.  Rev.  Stat.  |  QG4 
(U.  S.  Comp.  Stat.  1901,  p.  697),  giving  the 
trial  coui*t  the  ri^ht  at  any  time  to  permit 
either  of  the  parties  to  amend  any  defect  in 
process  or  pleadings,  upon  such  conditions 
as  it  shall  prescribe.  Mexican  C.  R.  Co. 
V.  Duthie,  715 

Jud^ntent  on  Pleading. 

8ee  also  Tbial,'  3. 

4.  Copies  of  the  bonds  in  suit,  and  of  the 
contract  the  faithful  performance  of  which 
they  were  executed  to  secure,  need  not  be 
filed  in  order  to  comply  with  the  provisions 
of  rule  73  of  the  supreme  court  of  the  Dis- 
trict of  Columbia,  that  in  actions  ew  oon- 
ir<ictu  a  plaintiff  who  has  filed  an  affidavit 
settins  out  distinctly  his  cause  of  action 
shall  be  entitled  to  judgment  unless  a  suf- 
ficient affidavit  of  defense  is  filed.  Fidelity 
A  D.  Co.  V.  United  States,  194 

5.  An  action  against  principal  and  surety 
<m  a  bond  to  insure  the  faithful  performance 
of  a  contract  is  one  "arising  ew  contractu!* 
within  the  meaning  of  rule  73  of  the  su- 
preme court  of  the  District  of  Columbia,  au- 
thorizing judgment  for  plaintiff  in  such  ac- 
tions for  want  of  a  sufficient  affidavit  of  de- 
fense. Id. 

Plaintiff*!  pleadings. 

8ee  also  «upra,  3. 

6.  Complainants'  description  of  them- 
aelves,  in  a  bill  in  a  suit  against  a  citizen 
of  Nebraska,  as  "all  of  Cognac  in  France, 
and  citizens  of  the  Republic  of  France,"  is 
sufficient,  without  an^  averment  of  alienage, 
to  bring  the  suit  within  the  provisions  of 
25  Stat,  at  L.  433,  chap.  866,  conferring  or- 
iginal jurisdiction  upon  circuit  courts  of  the 
United  States  of  all  suits  in  which  there  is 
"a  controversy  between  citizens  of  a  state 
and  foreign  states,  citizens,  or  subjects." 
Uennessy  v.  Richardson  Drug  Co.  697 

7.  The  amount  of  the  damages  involved 
in  an  action  for  the  breach  of  a  written  con- 
tract to  deliver  oil  at  a  specified  price  f.  o. 
b.  buyer's  tanks  at  sellers  mill  is  not  in- 
creased, for  jurisdictional  purposes,  over 
and  above  the  difference  between  the  con- 
tract and  market  value  by  allegations  in  the 
petition  that  the  seller  had  notice  that  the 
1>uyer  would  be  compelled  to  send  its  tanks 
from  distant  points  to  the  seller's  mill; 
that  in  so  doing  transportation  charges  were 
incurred  and  the  use  of  the  tanks  lost  for 
thirty  days;  that  seller  was  well  aware  that 
buyer  had  contracts  over,  and  "had  con- 
tracted to  that  end''  with  buyer;  and  that 
seller,  contemplating  the  breach  of  its  con- 
tract, maliciously  caused  the  buyer  to  send 
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the  tanks  a  specified  distance  at  a  specified 
cost.  Globe  Kef.  Co.  v.  Landa  Cotton  Oil 
Co.  1171 

8.  A  bill  to  quiet  title  against  a  single 
adverse  claimant  must  aver  that  complain- 
ant's title  has  been  successfully  tried  at  law 
at  least  once.  Boston  &  M.  Consol.  Copper 
&  S.  Min.  Co.  v.  Montana  Ore  Purchasing 
Co.  626 

9.  An  averment  of  possession  in  the  com- 
plainant is  essential  to  the  maintenance  of 
a  bill  to  quiet  title  in  a  Federal  court,  al- 
though under  the  state  practice  a  person  not 
in  possession  may  maintain  an  action  to 
quiet  title.  Id. 

10.  A  bill  to  set  aside  a  tax  sale,  which 
does  not  charge  that  the  statutory  procedure 
was  not  strictly  pursued,  but  relies  on  the 
failure  of  the  sheriff's  return  of  sale  to  set 
forth  a  compliance  wiUi  such  procedure, 
cannot  be  maintained  on  the  theory  that,  as 
the  statute  validated  tax  dekls  notwith- 
standing any  irregularities  in  the  sale  not 
appearing  on  the  record,  plaintiff  was  de- 
prived of  his  property  witDout  due  process 
of  law,  as  this  is  an  attempt  to  test  the  con- 
stitutionality of  the  law  without  showing 
that  plaintiff  was  injured  by  its  application. 
Turpin  V.  Lemon,  70 

11.  An  averment  that  an  assessment  upon 
the  capital  stock  and  franchises  of  a  cor- 
poration constitutes  a  cloud  upon  title  is 
not  sufficient  to  sustain  a  bill  in  equity 
which  seeks  to  enjoin  the  collection  of  such 
tax  as  illegal,  where  it  contains  no  allega- 
tion that  the  corporation  owns  any  real 
property.      Indiana    M(g.    Co.    ▼.    Koehne, 

651 

12.  The  absence  of  an  adequate  remedy 
at  law  is  not  shown  by  an  averment  in  a 
bill  which  seeks  to  enjoin  the  collection  of  a 
tax  on  property  alleged  to  be  exempt  from 
taxation,  that  a  portion  of  the  tax  is  to  be 
paid  to  the  state  of  Indiana,  whidi  cannot 
be  sued,  where,  under  the  general  tax  laws 
of  that  state,  complainant  might  have  had 
its  objections  to  the  assessment  reviewed  by 
a  state  board,  and,  if  unsuccessful,  might 
have  paid  the  tax,  and  then,  under  Bums'a 
(Ind.)  Rev.  Stat.  1894,  §8  7915,  7916,  have 
filed  a  petition  with  the  board  of  county 
commissioners  to  recover  it  back  as  "wronff- 
fuUy"  assessed,  and,  if  still  unsuccessful, 
might  have  appealed  from  the  decision  d 
such  board  to  tne  courts.  Id. 

13.  A  sufficient  showing  of  eauitable  ju- 
risdiction is  made  by  a  bill  filed  by  th« 
Cherokee  Nation  to  restrain  any  further  ac- 
tion by  the  Secretary  of  the  Interior  upon 
applications  for  leases  of  its  tribal  landa 
for  mining  purposes,  which  contains  general 
allegations  of  the  absence  of  an  adequate 
remedy  at  law,  the  necessity  of  relief  to 
avoid  a  multiplicity  of  suits  and  to  prevent 
the  casting  of  a  cloud  upon  the  title,  and 
a  claim  that  irreparable  injury  will  be 
caused,  and  wrong  and  oppression  result, 
and,  that  there  will  be  a  deprivation  of  prop 
erty  rights.    Cherokee  Nation  ▼.  Hitchcock, 
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POSTING  NOTICE. 

Of  Call  on  Stockholders,  see  Corpora- 
tions, 3. 

POSTMASTER  GENERAI.. 

Conclusiveness  on  Courts  of  Determina- 
tion of,  see  Courts,  6. 
Right  to  Prohibit  Delivery  of  Letters, 

see    POSTOFFICE. 

POSTOFFICE. 

Conclusiveness  of  Postmaster  Greneral's 
Determination,  see  Courts,  6. 

The  Postmaster  General  is  not  justified  an 
prohibiting  the  delivery  of  letters  addressed 
to  a  corporation  which  assumes  to  heal  dis- 
ease through  the  influence  of  the  mind,  by 
the  provisions  of  U.  S.  Rev.  Stat.  §§  3929, 
4041,  and  the  act  of  Congress  of  March  2, 
1895,  §  4  (28  Stat,  at  L.  963,  964,  chap. 
191),  which  authorize  the  retention  of  let- 
ters directed  to  any  person  obtaining  money 
through  the  mails  by  false  pretenses  or 
promises,  as  the  effectiveness  of  such  treat- 
ment is  a  mere  matter  of  opinion,  and  the 
statutes  are  only  intended  to  coVer  cases  of 
actual  fraud  in  fact.  American  School  of 
Magnetic  Healing  v.  McAnnulty,  90 

PREFERENCE* 

Requiring  Release  by  Creditors  as  C<hi- 
dition  of,  see  Confuct  of  Laws,  3. 

In  Bankrupt's  Estate,  see  Bankkuftct, 
9-1 L 

PRELIMINARY  REQUISITION. 

As  Prerequisite  to  Jurisdiction  over 
Extradition  Proceedings,  see  Ex- 
tradition, 4. 

PRESIDENT. 

Removal  of  Officer  by,  see  Oitioebs.     [ 

PRESUMPTIONS. 

See  Evidence,  1-4. 

PRINCIPAI.    AND      AGENT. 

Insurance  Agent,  see  Insuranob.. 

PRINCIPAI.  AND  SURETY. 

Surety  on  Bankrupt's  Bail  Bond,  see 
Bankruptcy,  1,  3. 

Absolute  Judgment  against  Adminis- 
trator of  Surety,  see  Judgment,  L 
/  p  v.  S.,  Book  47. 


PRINTING. 

As  Subject  of  Copyright,  see  Coptrxobt, 

X. 

PRINTING  OFFICE. 

Leave  of  Absence  of  Employees  in,  see 

QOVERNICENT  EliPLOTEES. 

PRIVATE  UkND  CUklM. 

Dismissal  of  Appeal  in  Action  Affect- 
ing, see  Appeal  and  Error,  56. 

Review  of  Findings  as  to,  see  Appeal 
AND  Error,  71. 

Federal  Question  as  to,  see  Appeal  and 
Error,  41.  ' 

Evidence  of  Grant,  see  Evidenoe,  16. 

1.  A  report  of  the  Commissioner  of  Pub- 
lic Lands  in  favor  of  a  claim  under  an  al- 
leged Spanish  land  grant  is  insufficient  to 
render  applicable  the  provisions  of  the 
treaty  with  Spain  of  February  22,  1819  (8 
Stat,  at  L.  252),  for  the  confirmation  of 
such  grants,  where  it  contains  no  other  de- 
scription of  the  land  granted  than  its  area 
in  arpents  and  the  statement  that  it  is  situ- 
ated on  the  Mobile  river,  but  that  no  survey 
of  the  "land  existed.  Mobile  Transp.  Co.  v. 
Mobile,  266 

2.  Confirmation  of  a  Spanish  land  grant 
cannot  be  had  in  the  court  of  private  land 
claims,  where  possession  of  the  land  had 
been  abandoned  by  the  descendants  of  the 
grantee  for  at  least  nine  years  before  the 
treaty  of  1848  with  Mexico,  under  which  the 
land  passed  into  the  possession  of  the  United 
States,  and  there  has  been  no  possession  by 
representatives  of  such  grantee  since  the 
treaty,  and  no  attempt  to  assert  their  title 
thereto  for  more  than  Mty  years  thereafter. 
Sena  v.  United  States,  787 

PRIVILEGED  COMMUNICATIONS. 

See  Libel  and  Slandbb,  3,  5. 


On  Sleeping  and  Palace  Car  Companiefl» 
see  Commeroe,  5. 


See  Contracts,  1. 


Substitution  of  Parties  in  Libel  for,  see 
Action  or  Suit,  3. 

Wlukt  subjeot  to  oondemnation. 

1.  The  entire  equipment  of  a  vessel  of 
war,  including  everything  necessarv  to  be 
used  for  the  purposes  of  the  vessel,  is  in- 
cluded in  the  words,  "ship  or  vessel  of  war 
belonging  to  an  enemy/'  as  used  in  the  pro- 
visions for  bounty  made  by  U.  S.  Rev.  Stat. 
§  4635  (U.  S.  Comp.  Stat.  1901,  p.  3134), 
and  is,  therefore,  not  the  subj^  of  con- 
demnation as  prize  of  war.  United  States 
v.  Taylor,  477 

2.  Appliances  and  outfit  taken  from  an 
enemy's  vessels  of  war  sunk  or  otherwise 
destroyed  in  battle  by  naval  vessels  of  the 
United  States  are  not  the  subject  of  prize, 
but  are  included  within  the  words  "ship  or 
vessel  of  war^'*  as  used  in  U.  S.  Bev.  Stat. 
78  1245 
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fi  4635  (U.  S.  Comp.  Stat.  1901,  p.  3134), 
awarding  a  bounty  for  the  destruction  of  an 
enemy's  vessels.     United  States  v.  Dewey, 

463 

3.  Kavfil  stores  captured  at  a  naval  sta- 
tion by  a  naval  force  of  the  United  States, 
as  the  result  of  a  naval  engagement,  are  no 
less  subject  to  condemnation  as  prize  of  war 
because  taken  on  land,  since,  it  the  rights 
of  captors  were  confined  to  the  proceeds  of 
ship  and  cargoes  by  the  act  of  Jiuy  17,  1862 
(12  Stat,  at  L.  600,  chap.  204),  §  2,  provid- 
ing for  distribution  among  the  captors  of 
the  proceeds  "of  all  ships  and  vessels,  and 
the  goods  taken  on  board  them,  which  shall 
be  {^judged  good  prize,"  such  restriction 
was  so  far  removed  by  the  act  of  June  30, 
1864  (13  Stat,  at  L.  306,  chap.  174),  which, 
in  addition  to  the  repeal  of  such  section, 
provided  that  captors  should  be  entitled  to 
"the  net  proceeds  of  all  property  condemned 
as  prize,  as  to  permit  such  statute  to  ex- 
tend to  other  property  fairly  coming  within 
the  accepted  rules  of  prize.  Id. 

4.  Barges  propelled  by  sweeps  and  by 
poling,  and  nonseagoing  floating  derricks  or 
wrecking  boats  without  means  of  propulsion, 
the  property  of  private  citii:ens,  are  not  the 
subject  of  capture  as  prize  of  war.  Id. 

6.  An  enemy's  war  vessel,  raised  and 
floated  after  a  naval  engagement,  in  an  at- 
tempt by  the  United  States,  with  the  advice 
and  concurrence  of  the  captors,  to  save  her, 
but  which  by  reason  of  the  injuries  received 
in  action  was  lost  in  an  endeavor  to  reach 
the  nearest  practicable  point  at  which  she 
oould  be  reconstructed,  was  not  appropriated 
to  the  use  of  the  United  States  so  as  to  be 
lawful  prize  of  war  for  the  benefit  of  the 
captors,  under  U.  S.  Rev.  Stat.  §  4626  (U. 
S.  Comp.  Stat.  1901,  p.  3130),  but  such 
eaptors  are  entitled  to  bounty  under  fi  .4635 
(U.  S.  Comp.  Stat.  1901,  p.  3134),  for  her 
destruction  in  the  engagement.  United 
States  V.  Taylor,  477 

6.  An  enemy's  war  vessels,  run  ashore  in 
battle  and  sunk  by  their  own  conunanders, 
though  left  in  such  condition  as  not  to  be 
floated  by  any  of  the  means  ordinarily  pos- 
sessed by  a  naval  force,  cannot  be  saia  to 
have  been  "sunk  or  otherwise  destroyed," 
within  the  meaning  of  the  bounty  provisions 
of  U.  S.  Rev.  Stat.  §  4635  (U.  8.  Comp. 
Stat.  1901,  p.  3134),  where  they  are  after- 
wards raised,  reconstructed,  and  oommis- 
sioned  in  the  United  States  Kavy,  but  are 
vessels  captured  and  appropriated  to  the  use 
of  the  United  States,  witnin  the  meaning 
of  Sfi  4624,  4625  (U.  8.  Comp.  Stat.  1901, 
p.  3130),  and  are  therefore  lawful  prize  of 
war  for  the  benefit  of  the  eaptors.  United 
States  V.  Dewey,  463 

Wlio  entitled  to  share  in  prise  moiiey. 

7.  Kaval  vessels  not  within  signal  dis- 
tance of  a  capture  are  not  vessels  "making 
the  capture,"  within  the  meanine  of  U.  S. 
Rev.  Stat.  §  4630  (U.  S.  Comp.  Stat.  1901, 
p.  3132),  and  therefore  cannot  be  taken  into 
account  in  estimating  the  relative  force  of 
captor  and  prize,  for  the  purpose  of  deter- 
mining the  proportion  of  the  prize  monev 
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to  which  the  captor  is  entitled  trader  that 
section,  although  their  proximi^  may  have 
induced  the  surrender  oi  the  prize  to  an  in- 
ferior force.  United  States  v.  The  Mangrove, 
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8.  A  vessel  of  the  United  States  Kavy  was- 
not  "within  signal  distance"  of  another  ves- 
sel making  a  capture,  so  as  to  be  entitled 
to  share  in  the  distribution  of  the  nriz» 
money  under  U.  S.  Rev.  Stat  §  4632  (U.  S. 
Comp.  Stat.  1901,  p.  3133),  where  the  tw^ 
vessels  were  from  12  to  15  miles  apart,  and 
the  vessel  making  the  capture  was  e<juipped 
with  boat  flags  3  feet  by  4  in  size,  instead 
of  the  usual  signal  flags  8  feet  by  11.     Id. 

9.  Vessels  used  by  the  Nav^  of  the  United 
States  as  colliers,  manned  principally  by  un- 
enlisted  men,  and  armed  only  for  purposes 
of  defense,  are  not,  though  within  signal 
distance  of  a  capture,  entitled  to  participate 
in  the  prize  money  awarded,  under  U.  S. 
Rev.  Stat  §  4632  (U.  S.  Comp.  Stat  190U 
p.  3133),  to  "all  vessels  of  the  fiTavy  within 
signal  distance  of  the  vessel  or  vessels  mak- 
ing the  capture,  under  such  drcumstanoea 
and  in  such  condition  as  to  be  able  to  ren- 
der effective  aid  if  required.''  United  States 
V.  Dewey,  469 

liiabillty  on  restltvttion. 

Sufiiciency  of  Exception  as  to,  see  Appeai.. 
AND  EbbIob,  49. 

10.  The  government  of  the  United  States- 
was  absolved  irom  all  liability,  under  its- 
prize  statutes,  to  the  captors  of  property 
of  an  enemy  susceptible  of  condemnation  as- 
prize  of  war,  by  the  restoration  of  sucb 
property  to  the  enemy  before  condemnatioiu 

Id. 

11.  Kaval  captors  of  vessels  as  prize  of 
war,  the  proceeds  of  which  the  prize  court» 
have  decreed  should  be  restored  to  the  claim- 
ants, with  damages  and  costs,  cannot  be  held 
liable  therefor,  where  the  libels  were  filed 
by  the  United  States  in  its  own  behalf,  pray- 
ing a  forfeiture  to  it,  and  alleging  a  capture 
pursuant  to  instructions  from  the  President. 
United  States  v.  The  Habana,  OOa 

12.  A  prize  court  may  enter  a  decree 
against  the  United  States  for  the  damsgee 
sustained  by  the  claimants  of  vessels  eap> 
tured  by  its  Navy  as  prize  of  war,  the  pro-' 
ceeds  of  which  have,  in  the  prize  prooeedings,. 
been  ordered  restored  to  such  claimants^ 
with  damages  and  costs,  where  the  libele 
were  filed  by  the  United  States  in  its  owm 
behalf,  praying  a  forfeiture  to  it,  and  alleg- 
ing a  capture  pursuant  to  instmctions  fnxA 
the  President.  Id* 

PBIZE  MONET. 

Right  to  Share  in,  see  Pbizb.  7-0. 


Waiver  of  Objections  to  Prooeedings  foTp, 
see  Appeal  Ain>  Ebbob,  67. 

PROOF  OF  CI.AIM. 

Against  Bankrupt's  Estate,  see  Bahk* 
BUPTCY,   18-20. 

187,  188,  189t  190  U.  S. 


Propbrtt— Public  Land^,  L 


Seat  in  Stock  Erchange  as,  see  Bank- 

BUPTCY,    8. 

PUBLICATION. 

Without  Notice  of  CJopyright,  see  Copy- 
bight,  4,  6. 

Two  publications  in  each  of  four  consecu- 
tive periods  of  seven  days  from  the  date  of 
an  order  of  publication  satisfies  the  require- 
ment of  the  act  of  Congress  of  Jime  8,  1898 
(30  Stat  at  L.  434,  chap.  394,  $6),  requir- 
ing such  publication  in  the  District  of  Co- 
lumbia at  least  ''twice  a  week  for  a  period 
of  not  less  than  four  weeks,"  although  there 
was  but  one  publication  in  the  last  calendar 
week  of  such  period.      Leach  v.  Burr,      567 

PUBUO  IMPROVEMENTS. 

Federal  Question  as  to  Estoppel  of  Mu- 
nicipality to  Collect  Cost  of,  see 
Appeal  ai^td  Ebror,  31. 

Validity  of  Frontage  Tax,  see  Consti- 
tutional Law,  8. 

1.  A  state  statute  under  which  the  cost 
of  a  public  improvement  may  be  assessed 
upon  the  abutting  property  in  proportion  to 
frontage  does  not  violate  the  Federal  Con- 
stitution, where,  as  construed  by  the  state 
courts,  it  requires  such  assessment  to  con- 
form to  the  actual  special  benefits  accruing 
to  each  of  the  abutting  property  owners. 
Schaefer  v.  Werling,  670 

2.  The  conjectural  effect  upon  the  property 
rights  of  an  owner  of  property  abutting  on 
a  street  improvement,  of  an  ordinance  con- 
fining the  right  to  labor  on  such  improve- 
ment to  resident  citizens,  is  too  remote  and 
uncertain  to  be  available  as  a  defense  to  a 
suit  to  enforce  payment  of  a  lien  on  such 
property^for  its  proportion  of  the  cost  of  the 
improvement.    Chaawick  v.  Kelly,  293 

3.  The  objection  that  the  privileges  and 
immunities  of  citizens  of  the  several  states, 
secured  to  the  citizens  of  each  state  by  the 
Federal  Constitution,  are  infringed  by  a  mu- 
nicipal ordinance  confining  the  right  to  labor 
on  works  of  municipal  improvement  to  resi- 
dent citizens,  is  not  available  as  a  defense 
to  a  suit  to  enforce  the  payment  of  a  lien  on 
abutting  property  for  its  proportion  of  the 
ooBt  of  the  improvement.  Id. 

PXTBUC  UkNDS. 

L  Of  United  States. 
IL  Of  States. 

Federal  Question  as  to,  see  Appeal  and 

Ebbob,  35-40. 
Conflict  of  Laws  as  to,  see  Confliot  of 

Laws,  2. 
Trust  in  Surplus  Money  Arising  from 

Sale   of,    to   Aid    in    Constructing 

Ship  Canal,  see  Ship  Canal. 
,  Denial  of  Forfeiture  of,  as  Impairmoit 

of  Obligation,  see  Contbacts,  8. 
As  to  Mines,  see  Mines. 
Title  of  State  to  Land  under  Water,  see 

Watebs,  1. 


I.  Of  United  States, 

Railroad  s^^^i^ts. 

Adverse  Possession  of  Grant,  see  Advebss 
Possession. 

Suit  to  Quiet  Title  between  Adv^-se  Claim- 
ants, see  Cloud  on  Title. 

Federal  Jurisdiction  as  to,  see  Coubts,  15w 

1.  Lands  valuable  solely  or  chiefly  for 
granite  quarries  are  "mineral  lands"  within 
the  meaning  of  the  exception  of  such  lands, 
in  the  act  of  July  2,  1864  (13  Stat,  at  L. 
365,  chap.  217),  from  the  grant  made  therein 
to  the  Northern  Pacific  Railroad  Company. 
Northern  P.  R.  Co.  v.  Soderberg,  575 

2.  Land  within  the  20-mile  limit  of  the 
grant  to  the  Texas  Pacific  Railroad  Com- 
pany by  the  act  of  March  3,  1871,  chap.  122,. 
I  0  (16  Stat,  at  L.  573),  was  excepted  from 
the  grant,  by  §  23  of  that  act,  to  the  South- 
em  Pacific  Railroad  Company,  by  the  pro- 
viso therein  that  such  sec i ion  ''shall  in  no 
way  affect  or  impair  the  rights,  present  or 
prospective,  of  the  Atlantic  &  Pacific  Rail- 
road Company  or  any  other  railroad  com- 
pany."   Southern  P.  R.  Co.  v.  United  States, 

89» 

3.  One  who  in  good  faith  occupies  unsur- 
veyed  public  land  within  the  exterior  limits 
of  the  general  route  of  the  Northern  Pacific 
Railroad  Company,  after  an  order  of  with- 
drawal based  on  the  map  of  general  route, 
but  before  the  definite  location  of  the  road» 
is  entitled  to  perfect  his  title  under  the 
homestead  laws  as  soon  as  the  land  is  sur- 
veyed, by  act  of  Congress  of  May  14,  1880 
(21  Stat,  at  L.  140,  U.  S.  Comp.  Stat.  1901, 
p.  1382),  chap.  89,  §  3,  in  force  when  the 
occupancy  was  begun,  which  allows  one  who 
has  settled  or  "shall  hereafter"  settle  on 
public  lands,  with  a  view  to  acquiring  them 
under  the  homestead  laws,  the  same  time  to 
file  his  homestead  application  and  perfect 
his  original  entty  as  is  allowed  to  settlers 
imder  the  pre-emption  laws,  and  declares 
that  his  rights  shall  relate  back  to  the  date 
of  settlement.    Kelson  v.  Northern  P.  R.  Cow 

406 

4.  Continuous  occupation  of  public  land, 
with  a  bona  fide  intention  to  acquire  it 
under  the  homestead  laws  as  soon  as  it. 
should  be  surveyed,  constitutes,  when  beguo 
prior  to  the  definite  location  by  the  Northern 
Pacific  Railroad  Company  of  its  route,  a 
"claim"  upon  the  lana  within  the  meaning* 
of  the  act  of  Congress  of  July  2,  1864, 
chap.  217  ( 13  Stat,  at  L.  365) ,  fi  3,  restrict- 
ing the  ffrant  in  aid  of  such  railroad  to  sucb 
odd-numbered  sections  within  specified  gen- 
eral limits  as  were  free  from  pre-emption  or 
"other  claims  or  rights"  at  the  date  of 
definite  location,  and  authorizing^  the  com- 
pany to  select  other  lands  in  lieu  of  any^ 
found  at  that  date  to  be  "occupied  by  home- 
stead settlers."  Id» 

6.  The  alternate  odd-numbo^  sections- 
within  the  exterior  limits  of  the  general 
route  of  the  Northern  Pacific  lUiilway 
Company  were  not  so  vested  in  that  company^ 
by  tne  mere  filing  of  the  map  of  general 
route  and  a  withdrawal  order  based  Uiereon 
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«i*  not  to  be  subject  to  occupancy  in  good 
faith  by  homestead  settlers  pnor  to  the 
-definite  location  of  the  road,  although  the 
act  of  July  2,  1864,  chap.  217  (13  Stat,  at 
L.  365  V,  $  6,  declares  that  the  "odd  sections 
^f  land  hereby  granted  shall  not  be  liable 
to  sale  or  entry  or  pre-emption  before  or 
aiter  they  are  surveyed,  except  by  said  com- 
pany,'' since  this  section  must  be  read  in 
<x>nnpction  with  (  3,  which  restricts  the 
^ant  to  such  odd*numbered  sections  as  are 
free  from  pre-emption  or  other  claims  or 
rifzhts  at  the  date  of  definite  location,  and 
authorizes  the  company  to  select  other  lands 
in  lieu  of  anv  found  at  that  date  to  be 
"ooeupied  by  homestead  settlers."  Id. 

6.  One  who  enters  on  public  land  and  con- 
structs a  pipe  line  thereon,  under  a  claim 
of  ownership  of  a  water  right,  is  entitled 
to  the  protection  afforded  vested  ditch  and 
water  rights  by  the  act  of  Congress  of  July 

26,  1866  (14  Stat,  at  L.  251,  chap.  262), 
f  9,  as  against  subseouent  purchasers  of  the 
land  from  the  Southern  Pacific  Railroad 
Company,  whose  only-  claim  to  such  land 
rests  upon  the  right  of  purchase  from  the 
United  States,  given  by  the  act  of  March  3, 
1887  (24  Stat,  at  L.  656,  chap.  376,  U.  8. 
Comp.  Stat.  1001,  p.  1595),  §  5,  to  bona  fide 
purcnasers  from  railway  companies  or  for- 
feited lands.  San  Jos6  Land  &  Water  Co. 
T.  San  Jos^  Ranch  Co.  765 

7.  Lands  on  which  a  settlement  was  made 
under  the  Oregon  donation  act  of  September 

27,  1850  (9  Stat,  at  L.  496,  chap.  76),  and 
the  act  of  February  14,  1853  (10  SUt.  at 
L.  158,  chap.  69),  amendatory  thereof,  but 
which  were  abandoned,  without  compliance 
with  the  conditions  as  to  residence  or  proof, 
fifteen  years  before  their  selection  as  lieu' 
lands  under  the  grant  of  July  25,  1866  ( 14 
IStat.  at  L.  239,  chap.  242),  to  the  Oregon 
Central  Railroad  Company,  were  not  "re- 
served'' from  sale,  within  the  meaning  of 
that  act,  so  as  to  prevent  the  grant  n*om 
attaching  to  such  lands,  although  the  donar 
tion  notification  had  not  been  formally  can- 
<:eled.    Oregon  &  C.  R.  Co.  v.  United  States, 

1012 

8.  No  interest  in  any  specific  sections  oi 
land  within  the  indemnity  limits  of  the 
grant  made  by  the  act  of  July  26,  1866, 
«hap.  242,  to  the  California  &  Oregon  Rail- 
road Company,  could  be  acquired  by  that 
•company  in  advance  of  their  actual  and  ap- 
proved selection  to  supply  deficiencies  in  the 
place  limits.  Oregon  i  C.  R.  Co.  v.  United 
States,  726 

9.  Indemnity  selections  cannot  be  made  by 
the  Southern  Pacific  Railroad  Company  from 
lands  within  the  indemnity  limits  of  the 
grant  to  it  bv  the  act  of  March  3,  1871, 
<jhap.  122.  §  2*3  (16  Stat,  at  L.  573),  which 
are  also  within  the  forfeited  place  limits  of 
the  grant  to  the  Texas  Pacific  Railroad  Com- 
pany by  §  9  of  the  same  act.  Southern  P. 
R.  Co.  V.  United  States,  896 

10.  The  selection  of  lands  within  the  in- 
•demnity  limits  of  the  grant  made  by  the  act 
of  July  25,  1866,  chap.  242,  to  the  California 
^  Oregon  Railroad  Company  to  supply  de- 
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ficiencies  in  the  place  limits,  cannot  defeat 
or  destroy  the  rights  of  a  settler  under  that 
act  arising  from  a  previous  bona  fide  occu- 
pancy with  the  intention  of  perfecting^  title 
under  the  homestead  laws  as  sooo  aa  tha 
land  should  be  surveyed.  Oregon  &  C.  R. 
Co.  V.  United  States,  726 

11.  Delay  upon  the  part  of  the  Commis- 
sioner of  the  Land  OflSoe  in  making  the 
survey  called  for  with  all  "convenient  speed" 
by  the  act  of  May  4,  1870,  chap.  69  (16 
Stat,  at  L.  94 ) ,  granting  land  in  aid  of  rail- 
road construction,  cannot  defeat  the  rights 
of  a  settler  attaching  under  that  act  in  vir- 
tue of  his  bona  fide  occupancy  of  lands 
within  the  indemnity  limits  of  such  grant 
in  advance  of  their  selection  to  supply  a  de- 
ficiency in  the  place  limits,  with  the  inten- 
tion of  perfecting  his  title  under  the  home- 
stead laws  as  soon  as  the  lands  should  be 
surveyed.  Oregon  &  C.  R.  Co.  v.  United 
States,  732 

12.  The  Secretary  of  the  Interior  was  not 
authorized,  upon  the  mere  acceptance  of  the 
map  of  definite  location,  to  withdraw  from 
the  operation  of  the  settlement  laws  any 
lands  within  the  indemnity  limits  of  the 
grant  made  to  the  California  &  Oregon  Rail- 
road Company  by  the  act  of  July  25,  1866, 
chap.  242  (14  Stat,  at  L.  239),  which  pro- 
vided for  the  selection  of  lands  within  such 
limits  in  lieu  of  any  within  the  place  limits 
which  should  be  found  to  have  been  granted, 
sold,  resented,  occupied  by  homestead  set- 
tlers, pre-empted,  or  otherwise  disponed  of, 
and  empowered  the  Secretary  of  the  Interior, 
upon  the  filing  of  the  map  of  the  survey, 
to  withdraw  from  sale  "public  lands  hereiD 
granted  on  each  side  of  said  railroad,  so  far  * 
as  located  and  within  the  limits  before  speci- 
fied." Oregon  &  C.  R.  Co.  v.  United  SUtes, 

726 

13.  The  rights  of  one  who  has  tettled  in 
good  faith  on  an  odd-numbered  section  with- 
in the  indemnity  limits  of  the  grant  by  the 
act  of  July  26,  1866,  chap.  242,  to  the  Cali- 
fornia &  Oregon  Railroad  Company  prior  to 
their  selection  by  that  company  to  supply 
deficiencies  in  the  place  limits,  cannot  be 
affected  by  the  fact,  subsequently  appear- 
ing, that  all  the  odd-numbered  sections 
within  such  indemnity  limits  were  needed  to 
supply  deficiencies  in  the  place  limits.       Id. 

14.  Land  A^ithin  the  indemnity  limits  of 
the  grant  made  by  the  act  of  Congress  of 
July  27,  1866  (14  Stat  at  L.  292,  chap. 
278),  to  the  Atlantic  &  Pacific  Railroad,  did 
hot,'  bv  reason  of  the  forfeiture  of  such 
grant  by  the  act  of  July  6,  1886  (24  SUt  at 
L.  123,  chap.  637),  pass  to  the  Southern 
Pacific  Railroad  Company,  although  such 
land  was  within  the  place  limits  of  the 
grant  to  the  Texas  &  Pacific  Railroad  made 
by  the  act  of  March  3,  1871  (16  Stat  at  L 
575,  chap.  122),  the  rights  under  which  sub- 
sequently became  vested  in  the  Southern 
Pacific  Railroad  Company,  which  built  the 
rond  and  selected  the  land  under  that  act, 
since  the  forfeiture  of  the  earlier  grant  did 
not  inure  to  the  benefit  of  the  later  grantee, 
but  to  the  benefit  of  the  United  States.    San 
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Jo86  Land  &  Water  Co,  v.  San  Job6  Ranch 
Co.  765 

School  lands* 

15.  The  approval  by  the  Secretary  of  the 
Interior  of  a  selection  of  public  land  in  lieu 
of  school  sections,  made  by  one  claiming  to 
be  the  agent  of  a  territory,  is,  if  nothing 
more,  a  withdrawal  from  private  entry  of 
the  selected  land,  which  continues  until  the 
approval  of  the  selection  is  set  aside.  Johan- 
son  V.  Washington,  1008 

16.  The  provisions  for  selection  of  public 
land  in  lieu  of  school  sections,  which  are 
made  by  the  act  of  February  26,  1859  (11 
Stat,  at  L.  385,  chap.  58,  U.  S.  Comp.  Stat. 
1901,  p.  1381),  are,  as  to  cases  not  provided 
for  by  the  special  provisions  of  the  act  of 
March  2,  1853  (10  Stat,  at  L.  179,  chap. 
90,  §  20,  Rev.  Stat.  §  1947)  for  such  selec- 
tion by  the  territory  of  Washington,  as  ap- 
plicable to  that  territory  as  to  any  other 
territory.  Id. 

17.  The  Secretary  of  the  Treasury  was 
not  designated  as  the  officer  to  make  selec- 
tions of  public  lands  in  lieu  of  school  sec- 
tions by  the  provision  of  the  act  of  Febru- 
ary 26,  1859,  requiring  such  selections  to  be 
made  "in  accordance  with  the  principles  of 
adjustment  and  the  provisions"  of  the  act 
of  Congress  of  May  20,  1826  (4  Stat,  at  L. 
179,  chap.  83),  which  act  provided  for  se- 
lection by  that  officer;  but  such  provision 
must,  in  view  of  the  <:reation  of  the  Interior 
Department  by  the  act  of  March  3,  1849 
(9  Stat,  at  L.  395,  chap.  108),  and  the 
transfer,  to  the  Secretary  thereof,  of  the  su- 
pervising powers  of  the  Secretary  of  the 
Treasury  in  respect  to  public  lands,  be  con- 
strued simply  as  describing  the  general 
mode  of  procedure.  Id. 

18.  The  approval,  by  the  Secretary  of  the 
Interior,  of  a  selection  of  public  lands  in 
lieu  of  school  sections,  by  a  person  author- 
ized to  represent  the  territory  of  Washing- 
ton, being  that  of  the  officer  charged  with 
the  supervision  of  the  landed  interests  of 
the  United  States,  should,  unless  some  di- 
rection of  Congress  manifestly  has  been  vio- 
lated, be  held  to  be  conclusive  on  the  trans- 
fer of  title.  Id. 

19.  Past,  as  well  as  future,  approval  by 
the  Secretary  of  the  Interior  of  selections, 
of  public  land  in  lieu  of  school  sections,  was 
covered  by  the  provision  of  the  act  of  De- 
cember 18,  1902  (32  Sbit.  at  L.  756,  chap. 
5),  confirming  title  of  the  state  of  Wash- 
ington to  lands  so  selected,  "when  the 
same  shall  have  been  approved  by  the  Sec- 
retary of  the  Interior."  Id. 

Swamp  lands. 

20.  The  title  to  lands  embraced  within 
patents  from  the  United  States  in  pursuance 
of  the  swamp  land  act  of  September  28, 
1850.  chap.  84  (9  Stat,  at  L.  520),  cannot 
be  aiTected  by  a  resurvey  of  the  land  covered 
by  water  at  the  time  of  the  original  survey, 
and  patents  granted,  pursuant  to  such  re- 
survey,  for  tracts  below  the  original  water 
line.     Kean  v.  Calumet  Canal  &  Improv.  Co. 
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21.  Letters  patent  from  the  United  State» 
to  the  state  of  Indiana,  purporting  to  be  ii^ 
pursuance  of  the  swamp  land  act  of  Sep* 
tember  28,  1850,  chap.  84  (9  Stat,  at  U. 
520),  which  refer  to  tne  official  plat  of  sur- 
vey and  describe  the  land  as  "the  whole  of 
fractional  sections"  therein  enumerated^ 
convey  to  the  extent  of  full  subdivisions  th» 
land  imder  non-navigable  water  on  whicb 
such  fractional  sections  border,  as  appeara 
from  the  meander  line  shown  on  such  plat^ 
beyond  which  the  survey    did    not   extend.* 

Id. 
Town  site. 

22.  One  claiming  under  the  homestead 
laws  of  the  United  States  cannot  maintain 
a  suit  against  Oklahoma  town  site  trustees 
to  devest  them  of  the  title  held  by  them,  un- 
der the  act  of  May  14,  1800  (20  Stat,  at  L. 
109,  chap.  207,  U.  S.  Comp.  Stat.  1901,  p. 
1463),  in  trust  for  town  site  occupants^ 
since,  until  conveyed  to  an  occupant  as  pro- 
vided in  such  act,  the  title  remains,  in  every 
essential  sense,  in  the  United  States.  Bock- 
finger  V.  Foster,  975 

Timber  act. 

23.  The  cancelation  of  a  certificate  of 
entry  under  the  timber  act  of  June  3,  187d- 
(20  Stat,  at  L.  89,  chap.  151,  U.  S.  Comp. 
Stat.  1901,  p.  1545),  is  not  conclusive  a» 
against  a  transferee  who  had  no  notice  and 
no  opportiuity  to  be  heard  upon  the  ques- 
tion of  the  original  validity  of  such  entry^ 
but  he  is  left  free  to  prove  the  validity  of 
the  entry  by  any  means  other  than  the  cer- 
tificate.    Thayer  v.  Spratt,  845- 

24.  Public  land  covered  by  a  heavy^ 
growth  of  timber,  which  constituted  its- 
chief  value,  was  subject  to  entry  under  the- 
timber  act  of  June  3,  1878  (20  Stat,  at  lu 
89,  chap.  151,  U.  S.  Comp.  Stat.  1901,  p. 
1545),  although  it  would  have  been  fit  for 
cultivation  when  the  timber  had  been  re- 
moved. Id. 

Forest  reserration. 

See  also  Mandamus,  2. 

25.  No  equitable  title  to  lands  selected, 
under  the  act  of  June  4,  1897  (30  Stat,  at 
L.  36,  chap.  2,  U.  S.  Comp.  Stat.  1901,  p. 
1541),  in  lieu  of  land  relinquished  in  a 
forest  reservation,  vests  in  the  selector  be- 
cause the  local  land  officers  received,  ac- 
cepted, and  filed  his  deed  of  relinquishment^ 
abstract  of  title,  and  non-mineral  affidavit^ 
entered  his  selection  upon  the  official  rec- 
ords, and  certified  that  it  was  free  from  con- 
flict, as  such  action  could  not  amount  to  a 
decision  that  the  statute  had  been  coroplieci 
with,  since  authority  so  to  decide  was  not 
conferred  on  such  officials  by  that  statute^ 
and  the  regulations  of  the  Land  Depart- 
ment required  all  applications  for  change  of 
entry  or  settlement  to  be  forwarded  to  the 
Commissioner  of  the  General  Land  Office 
"for  consideration,"  together  with  a  report 
"as  to  the  status  of  the  tract  applied  for.'* 
Cosmos  Exploration  Co.  v.  Gray  Eagle  Oil 
Co.  1064 

Oreson  donation  act. 

See  also  aupta,  7. 

26.  No  right  to  perfect  claims,  under  the 
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Or^n  donation  act  of  September  27,  1850 
<9  Stat  at  L.  496,  chap.  76),  to  lands  which 
have  been  abandoned  before  completing  the 
reqaisite  residence  thereon,  was  given  by  the 
provisions  of  the  act  of  July  26,  1894,  ac- 
cording the  donees  the  richt  ''to  make  and 
file  final  proofs  and  fully  establish  their 
rights  to  donations," — especially  in  view  of 
the  2d  section,  which  authorizes  the  Com- 
missioner of  the  Land  Office  to  cancel  a 
claim  proved  to  be  invalid  or  abandoned, 
•  and  the  3d  section,  which  expressly  saves 
mdverse  claims  arising  under  any  law  other 
than  the  donation  act.  Oregon  &  C.  R.  Co. 
V,  United  States,  1012 

R«oe  for  laiuL 

27.  One  who  was  outside  the  territory 
opened  to  settlement  by  the  acts  of  March 
1,  1889,  (26  Stat,  at  L.  767,  chap.  317), 
Ifarch  2,  1889  (26  Stat,  at  L.  980,  1005, 
«hap.  412),  and  the  President's  proclamation 
of  March  23,  1889  (26  Stat,  at  L.  1546),  at 
the  time  of  such  opening,  was  not  disquali- 
fied from  participating  m  the  race  for  the 
land,  because,  prior  to  that  date  and  within 
the  prohibited  period,  he  had  been  within 
such  territory,  where  no  manifest  advan- 
tage over  his  competitors  resulted  to  him 
from  his  prior  entry  into  such  territory. 
Potter  V.  Hall,  817 

28.  The  final  conclusion  of  the  Land  De- 
partment that  no  substantial  advantage  over 
•others  taking  part  in  the  race  for  land 
opened  to  settlement  by  the  acts  of  March 
1,  1889,  March  2,  1889,  and  the  President's 
proclamation  of  March  23,  1889,  resulted  to 
an  entryman  who  made  the  start  from  the 
boundary  line  with  the  others,  because  of 
his  prior  entry  into  such  territory  some 
three  or  four  hours  before  the  start  was 
made,  involves  but  the  finding  of  an  ulti- 
mate fact,  and  not  a  conclusion  of  law, 
and  is  therefore  not  reviewable  by  the 
courts.  Id. 

29.  The    description     in    the    President's 

groclamation  of  August  19,  1893,  opening 
>  settlement  a  portion  of  the  land  ceded  by 
the  Cherokee  Nation,  of  the  100-foot  strip 
which  might,  without  gaining  any  settle- 
ment right,  be  occupied  in  advance  of  the 
time  set  for  the  opening  by  persons  intend- 
ing to  take  part  in  the  race  for  the  land,  as 
running  "around  and  immediately  wiUiin 
the  outer  boundaries  of  the  entire  tract  of 
country  to  be  opened  to  settlement  under 
this  proclamation,"  controls  any  doubt  aris- 
ing from  the  further  statement  in  tJiat  por- 
tion of  the  proclamation  defining  the  pur- 
poses for  which  the  strip  was  to  be  used, 
that  the  inner  boundary  of  such  strip  ''shall 
be  100  feet  from  the  exterior  boundarv  of 
the  country  known  as  the  Cherokee  Outlet." 
Winebrenner  v.  Forney,  764 

Aets  of  Iiand  Department  KOiierally. 

Conclusiveness  of  Decision  of,  on  Courts,  see 

C0UST9,  1-5. 
Jurisdiction  of  Suit  to  Prevent  Survey,  see 

Equity,  2. 

30.  Local  land  officers  were  given  no 
power  to  decide  upon  the  sufficiency  of  an 
application,  under  the  act  of  June  4,  1897 
1S50 


(30  Stat,  at  L.  36,  chap.  2,  U.  8.  Oomp. 
Stat.  1901,  p.  1641),  for  vacant  public  lanos 
in  lieu  of  lands  relinquished  in  the  forest 
reservation,  by  the  act  of  1883  (22  Stat,  at 
L.  484,  chap.  101,  U.  S.  Comp.  Stat.  1901,  p. 
1369)  imposing  upon  them  the  duty  of  fur- 
nishing plats  of  townships  showing  what 
lands  were  vacant  and  what  lands  taken. 
Cosmos  Exploration  Co.  r.  Gray  Eagle  Oil 
Co.  1064 

31.  The  Land  Department  has  full  juris- 
diction over  matters  involving  the  rifffat  of 
parties  to  a  patent  for  public  lands  select^ 
under  the  act  of  Congress  of  June  4,  1897 
(30  Stat,  at  L.  36,  chap.  2,  U.  S.  Comp. 
Stat.  1901,  p.  1541),  in  lieu  of  lands  relin- 
quished in  a  forest  reservation.  Id. 

II.  Of  States. 

32.  The  state  of  California  has  the  right 
to  convey  its  title  to  tide  lands  contiguous 
to,  and  immediately  surrounding,  certain 
islands  in  the  bay  of  San  Francisco,  free 
from  any  easement  appurtenant  to  such  is- 
lands.    United  States  v.  Mission  Rock  i^ 

865 

33.  The  order  of  the  President  of  January 
13,  1899,  reserving  for  naval  purposes  '*Mis- 
sion  island  and  the  small  island  southeast 
thereof"  in  the  bay  of  San  Francisco,  can- 
not be  construed  as  an  appropriation  for 
such  purposes  of  the  surrounding  tide  land, 
which  had  been  reclaimed  by  a  grantee  from 
the  state  of  California,  and  upon  ix^ich  had 
been  erected  extensive  warehouses  and 
wharves.  Id. 

PUBLIC    MONET. 

Destruction  of,  while    in    Custody    of 
Superintendent  of  Mint»  tee  BoifM, 

PUBLIC  RECORDS. 

See  Rbcobd. 

PUBLIC  WATERS. 

See  Watebs. 


QUARANTUTE. 

Against  Diseased  Cattle,* 
8,  9. 

QUESTION  FOR  JURY. 

See  Trial,  4-7. 


QUIETINO  TITXiE. 

Pleading  in  Bill  for,  see  Plbadiho^ 
10. 


For  Public   Land,   see  PuBUO  Lavm» 
27-29. 

RAILROAD-AID  BONDS. 

See  BoiTDS,  2-6. 

RAILROAD  coMmssioa; 

See  CoMHEBOB,  6,  7. 

RAILROAD  9RANTS. 

See  PuBUO  Laicds,  1-14. 

187,  188,  189,  190  U.  9. 
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SAHJtOADS. 

Bonds  in  Aid  of,  see  Bonds,  2-5. 

Release  of,  from  Liability  for  Damage 
by  Fire,  see  Contracts,  1. 

Agreement  as  to  Indemnity  on  Sur- 
render of,  see  Contracts,  3,  4. 

Opinion  Evidence  as  to  Fires,  see  Evi- 
dence, 8,  9. 

Evidence  as  to  Other  Fires,  see  Evi- 
dence, 14. 

Injunction  against  Dispossession  of, 
under  Lease,  see  Injunction,  1. 

What  Property  Included  in  Mortgage 
by  Company,  see  Mobtoaqe,  1. 

Qrants  of  Public  Lands  to,  see  Public 
Lands,  1-14. 

Instruction  as  to  Liability  as  to  Fires, 
see  Trial,  8,  12. 


Of  Interest  on  Judgment,  see  Interest. 
For  Water,  see    Action    or    Suit,  2; 

Waters,  5-8. 
For  Water,   Impairment  of  Obligation 

as  to,  see  Contracts,  12,  13. 

SATIFIOATION. 

Of  Lease  by  Trustees,  see  Trusts,  8. 


Action  by,  to  Enforce  Liability  of 
Stockholders,  see  Corporations,  9- 
IL 

A  receiver  appointed  by  a  court  of  equity 
in  the  exercise  of  its  general  jurisdiction 
cannot,  by  virtue  of  liis  appointment  and 
the  direction  to  sue  contained  therein,  main- 
tain a  suit  in  equity  in  a  foreign  jurisdic- 
tion to  enforce  the  statutory  liability  of 
stockholders  in  an  insolvent  corporation, — 
especially  where  the  courts  of  the  state 
where  the  receiver  was  appointed  have  held 
that  such  an  action  cannot  be  maintained 
by  him  in  the  courts  of  that  state.  Hale 
V.  Allinson,  380 

BECORD. 

On  Appeal,  see  Appeal  and  Error. 
Of   Proceedings  on   Sale  of  Land   for 

Taxes,  see    Constitutional   Law, 

15. 

A  corporation  engaged  in  examining  titles 
and  certifying  thereto  may,  so  far  as  neces- 
sary to  assist  in  the  examination  of  a  title 
for  which  it  is  employed,  inspect  and  ex- 
amine the  indices  and  cross  indices  of  the 
judgment  records  prepared  by  the  clerks  of 
United  States  courts,  which,  by  the  act  of 
August  1,  1888,  §  2  (25  Stat,  at  L.  357, 
chap.  729,  U.  S.  Comp.  Stat.  1901,  p.  701), 
^shall  at  all  times  be  open  to  the  inspection 
and  examination  of  the  public,"  so  long  as 
it  does  not  interfere  witn  the  clerk  or  his 
assistants  in  the  discharge  of  their  duties, 
•or  with  the  equal  rights  of  other  persons  to 
make  such  inspection  and  examination.  Bell 
y.  Commonwealth  Title  Ins.  &  T.  Co.      741 


SufSciency  of  Exceptions  to  Findings  of 
Commissioners,  see  Appeal  and 
Error,  49. 


REGISTRATION. 

Of  Physician,  Ea  Post  Facto  Law  as 

to,  see  Constitutional  Law,  1. 
Of  Physicians,  Due  Process  as  to,  see 

Constitutional  Law,  13,  14. 
Compelling   County   Board    to    Enroll 

Negro     Voters,    see    Voters    and 

Elections,  2,  8. 

REINSTATEMENT  OF  APPEAI.. 

Mandamus  to  Compel,  see  Mandamus, 

RELEASE. 

Requirement  of,  in  Assignment  for 
Creditors  as  Condition  of  Prefer- 
ence, see  CoNFLicjT  of  Laws,  3. 

By  Creditor,  as  Condition  of  Preference 
in  Assignment  of  Creditors,  see 
Insolvency. 

REMOVAL  OF  CAUSES. 

Sufficiency  of  Hecord  on  Appeal  from 
Denial  of,  see  Appeal  and  Error, 
62. 

1.  The  right  of  a  foreign  railroad  corpora- 
tion under  the  act  of  Congress  of  August  13, 
1B88,  chap.  866,  §  2  (25  Stat  at  L.  433), 
to  remove  to  a  Federal  court,  for  prejudice 
or  local  influence,  a  suit  brought  in  a  court 
of  North  Carolina  by  a  citizen  of  that  state, 
is  not  defeated  because  such  corporation  has 
complied  with  the  provisions  of  K.  C.  Pub. 
Acts  1899,  chap.  62,  which  declares  that  for- 
eign railroad  corporations  shall  become  do- 
mestic by  filing  with  the,  secretary  of  state 
duly  authenticated  copies  of  their  charters 
and  by-laws.     Southern  R.  Co.  ▼.  Allison, 

1078 

2.  A  separable  controversy  which  justifies 
a  removal  to  a  Federal  couit,  where  there  is 
diverse  citizenship,  exists  between  plaintiffs 
and  two  corporations  named  as  defendants 
in  a  complaint  which  sedcs  to  set  aside  for 
fraud  a  conveyance  between  such  corpora- 
tions,  and  to  prevent  the  directors  of  the 
grantor  from  making  any  further  disposi- 
tion of  its  property,  and  prays  for  a  recon- 
veyance of  sucn  property  and  an  accounting 
by  the  grantee  for  the  damages  sustained  by 
the  transfer,  and  also  asks  that  such  di- 
rectors, who  are  joined  as  defendants  and 
are  not  all  residents  of  different  states  from 
plaintiffs,  be  compelled  to  account  as  agents 
and  trustees  for  their  actions  in  the  prem- 
ises, and  be  required  to  make  good  all  loss 
and  damage  caused  by  their  wrongful  con- 
duct.   Geer    v.    Mathieson    Alkali    Works, 

1122 


01  Judicial  Proceeding,  see  Libel  and 
Slander,  3-6. 


Resignation  and  appointment  ol^  1196l| 
1107. 

REQUISITION. 

As  Prerequisite  to  Jurisdiction  oror 
Extradition  Proceedings,  see  Ex- 
tradition, 4. 
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BESSRVATIOH. 

Indian,  Uniformity  in  Taxation  of,  see 

Taxes,  2. 
Forest  Reservation,  see  Mandaicub,  2; 

PuBUO  Lands,  26. 


Of  Public  Land,  see  Pubuo  Laitos,  20. 

BJTLES, 

Of  Court,  Authority  of  Decisions  Up- 
holding, see  CouBTS,  28. 

Of  Court,  Denial  of  Right  to  Jury  Trial, 
see  Trial,  3. 

SAFE  PORT. 

See  SuiFPiNO,  1. 

BALE. 

Daniages  for  Failure  to  Deliver,  see 
Damages,  1. 

* 
BAKITT. 

Opinion  Evidence  as  to,  see  Evidenoe, 
10,  11. 

8GHOOI.  LANDS. 

See  PuDLio  Lands,  15-10. 

SEAMEN. 

Prohibiting  Payment  of  Wages  in  Ad- 
vance, see  CoMicEBCE,  12,  18;  Con- 
stitutional Law,  21. 

See  also  Suipfino,  2-4. 

SEOBETABT  OF  THE  INTERIOR. 

Parties  in   Action  by,  see  AcnoN  cm 

Suit,  1. 
Conclusiveness  of  Decision  of,  on  Courts, 

see  CouBfrs,  4,  5. 
Regulation  by,  of  Leasing  of  Minerals 

in  Tribal  Lands,  see  Indians,  1. 
Mandamus  against,  see  Mandamus,  2. 
Sufficiency  of  Bill  to  Restrain  Action 

by,  see  Pi^adino,  13. 
Authority  of,  as  to  Public  Lands,  see 

Public  Lands,  12,  15,  18,  10. 

SECRETARY  OF  TREASITRT. 

Authority  to  Select  Public  Lands,  see 
Public  Lands,  17. 

SEI^-DEFENSE. 

Instruction  as  to,  see  Trial,  10. 


Jurisdiction  over  Claims  of,  see  CLAiXi^ 
4. 


Exemption  of  Property  of,  from  Taxa- 
tion, see  Appeal  and  Ebbob,  73. 

SEPARABLE  CONTROVERSY. 

As  Ground  for  Removal  of  Cause,  see 
Removal  of  Cause,  2. 

SERVICE. 

By  Publication,  Setting  aside  Judgment 
for  Insufficiency  of  Affidavit  for, 
see  MOBTGAOE,  2. 

Of  Process,  see  Wbit  and  Pbooess. 


On  Publie  Lands,  see  Public  Lands. 
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Taxation  of,  while  Being  Driven 
through  State,  see  Cohicebcb,  4. 

SHIP  CANAL. 

Defense  to  Suit  for  Surplus  Moneye^ 
above  Cost  of,  see  Lihitatx>n  or 
Actions. 

1.  Surplus  mon^s  over  and  above  the  cost 
of  the  ship  canal  at  Saint  Marys  Falls,, 
arising  from  sales  of  the  public  lands 
granted  by  the  act  of  August  26,  1852  (10 
Stat,  at  L.  Z5,  chap.  92),  to  the  state  of 
Michigan  in  aid  of  its  construction  on  a. 
right  of  way  therein  granted  to  the  state 
for  that  purpose,  and  any  surplus  tolls  re- 
maining after  the  formal  transfer  of  such 
canal  to  the  United  States,  and  all  the  toola 
and  machinery  on  hand  at  the  time  of  such 
transfer,  must  be  deemed  to  be  held  in  trust 
by  the  state  for  the  United  States,  in  view 
of  the  provision  of  such  act,  which  was  ac- 
cepted  by  the  state  subject  to  all  its  condi- 
tions, by  Michigan  act  February  5,  1853,. 
that  the  tolls  which  the  state  might  charge 
were  to  be  only  such,  after  it  was  repaid  for 
the  cost,  as  should  be  sufficient  to  pay  the 
necessary  expenses  for  the  care,  charge,  and 
repairs.    Umted  States  v.  Michigan,      llOS 

2.  The  ownership  by  the  state  of  Michigan 
of  surplus  tolls  and  surplus  moneys  arising- 
from  sales  of  public  lands  granted  by  the 
act  of  August  26,  1862  ( 10  Stat,  at  L  35, 
chap.  92),  in  aid  of  the  construction  of  a. 
ship  canal  at  Saint  Marys  Falls,  and  of  the 
tools  and  machinery  belongiiw  thereto,  wa» 
not  acknowledged  to  be  free  from  the  trust 
in  favor  of  the  United  StatM  created  by  the 
acceptance  by  the  state,  through  Michigan 
act  February  5,  1853,  of  the  conditions  of 
such  grant  by  the  offer  of  the  United  Statee, 
under  the  act  of  June  14,  1880  (21  Stat,  at 
L.  189,  chap.  211),  to  accept  a  transfer  of 
the  canal  without  liability  for  debts  or 
claims  in  regard  thereto;  nor  was  the  lia- 
bility of  such  state  as  trustee  altered  by  its 
attempt,  in  accepting  such  offer  through 
Mich.  Pub.  Acts  1881,  act  Ko.  17,  to  impose 
the  condition  upon  its  payment  of  sudk 
moneys  and  its  transfer  of  material  belong- 
ing to  the  canal  that  the  United  States 
should  build  a  dry  dock  to  be  operated  iik 
connection  therewith.  Id.. 

SHIPPING. 

lien  on  Vessel,  see  Aomihaltt. 
license   for   Vessels,  see  Appeal  Aum- 
Ebbob,  45. 

1.  The  cost  of  lighterinff  a  vessel's  cargo 
to  the  discharging  oerth  designated  by  the 
assigns  of  the  charterers  under  the  charter 
party,  which  the  vessel  was  prevented  by 
an  overhead  bridge  from  reaching  without 
cutting  off  or  removing  her  steel  masts,  can- 
not be  deducted  from  the  freight,  where  the 
charter  party  required  the  vessel  to  dis- 
charge "always  anoat"  at  a  "safe  port/'  or 

187.  188,  189,  100  U.  &. 
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"so  neax  the  port  of  discharge  as  she  may 
safely  get/'  and  provided  that  the  anchor- 
age directed  must  be  the  most  convenient, 
and  that  if  lighterage  was  necessary,  either 
to  reach  the  port  or  to  deliver  the  cargo, 
the  expense  thereof  was  chargeable  to  the 
receivers  of  the  goods,  regardless  of  any  local 
port  custom.  Mendce  v.  Cargo  of  Java 
Sugar,  163 


Prc^ibiting  Payment  of  Wages  of,  in  Ad- 
vance, see  Commerce,  12,  13;  Consti- 
tutional Law,  21. 

2.  A  vessel  is  not  liable  in  rem  to  one  of 
the  crew,  under  the  general  principles  of 
admiralty,  for  damages  for  personal  injuries 
sustained  by  him  through  the  improvident 
and  negligent  order  of  the  master  in  direct- 
ing a  gangway  for  the  discharge  of  cargo 
to  be  hoisted  before  the  arrival  of  the  vessel 
at  her  dock  and  during  a  heavy  wind.  The 
Osceola,  760 

3.  Injuries  sustained  by  a  member  of  the 
erew  on  board  a  ship  in  attempting  to  hoist 
a  gangway  in  a  heavy  wind  are  not  done 
**by  such  ship,"  within  the  meaning  of  Wis. 
Rev.  Stat.  1808,  §  3348,  imposing  liability 
on  every  ship  "for  all  damages  arising  from 
injuries  done  to  persons  or  property  by  such 
ship,"  as  such  statute  was  intended  to  cover 
only  cases  of  damage  done  by  the  ship  her- 
self, as  the  offending  thing,  to  persons  or 
property  outside  the  ship.  Id. 

4.  Seamen  shipping  in  an  American  port 
on  a  foreign  vessel  engaged  in  foreign  com- 
merce are  within  the  protection  of  the  act 
of  December  21,  1808  (30  Stat,  at  L.  755, 
763,  chap.  28,  U.  S.  Comp.  Stat  1001, 
pp.  3071,  3080),  fi  24,  making  it  a  misde- 
meanor to  pay  any  seaman  wages  in  ad- 
vance, and  providing  that  advance  payment 
shall  not  absolve  the  vessel  or  its  master  or 
owner  from  full  payment  of  wages  actually 
earned,  which  provisions  are  expressly  de- 
clared applicable  *'as  well  to  foreign  vessels 
as  to  vessels  of  the  United  States/'  although 
such  act  is  entitled  "An  Act  to  Amend  the 
Laws  Relating  to  American  Seamen."  Pat- 
terson V.  The  Eudora,  1002 

SHIRAS. 

George,  Jr.,  retirement  of,  1200. 

bHiVeb  doixar. 

Federal  Question  as  to,  see  Appeal  and 
Erb^b,  30. 

SITUS. 

Of  Taxation,  see  Taxes,  8,  0. 

SI.EEPIN6-CAB  COMPANY. 

Privilege  Tax  on,  see  Commerce,  5. 

sou>ii:rs. 

See  Armt. 

SPANISH  LAND  GRANTS. 

Federal  Questions  as  to,  see  Appeal  and 

Error,  41. 
Dismissal  of  Appeal  in  Action  Affecting, 

see  Appeal  and  Error^  56. 
Evidence  of,  see  Evidence,  16. 
See  also  Private  Land  Claims. 


SPECIFIC  PERFORMANCE. 

1.  The  continued  possession  of  land  by  m 
lessee  after  the  expiration  of  a  five  years' 
lease  which  contained  a  covenant  to  renew 
for  a  like  period,  and  the  payment  and  ac- 
ceptance of  rent  therefor  during  the  period' 
covered  by  the  renewal  clause,  are  not  such 
part  performance  as  calls  for  the  specifio- 
performance  of  a  covenant  to  renew  con- 
tained in  a  lease  which  purports  to  have- 
been  executed  in  compliance  with  the  re- 
newal covenant  in  the  prior  lease,  but  which 
is  invalid  under  the  statute  of  frauds  be- 
cause signed  by  only  one  of  the  trustees  in 
whom  the  title  to  the  property  was  vested. 
Winslow  V.  Baltimore  &  O.  R.  Co.  635 

2.  The  receipt  of  rent  by  the  beneficiary 
in  a  trust,  after  the  expiration  of  a  lease 
containing  a  covenant  to  renew,  in  ignorance 
of  the  invalidity  of  such  lease  under  the- 
statute  of  frauds,  is  not  such  pcu-t  perform- 
ance as  calls  for  the  specific  performance  K>f 
such  covenant,— especially  where  her  actioui 
was  unknown  to  the  trustees,  who  had  suh* 
stantially  refused  to  renew  on  the  old  basis, 
and  took  place  while  negotiations  were  pend- 
ing between  ihem  and  the  lessee  relative  to 
the  terms  of  a  continued  occupation  of  the 
land.  Id. 

STABfP   TAX. 

See  Internal  Reventtb. 

STATE. 

Control  over  National  Banks,  see- 
Banks,  1. 

Boundaries  between,  see  Boundaries. 

Public  Lands  of,  see  Public  Lands,  IL 

Ownership  by,  of  Surplus  after  Comple- 
tion of  Ship  Canal,  see  Ship  Canal. 

Right  of,  to  Tax  Property  of  Indians, 
see  Taxes,  3-5. 

Title  of,  to  Land  below  High-Water 
Mark,  see  Waters,  1. 

Authority  to  Prohibit  Erections  in 
Navigable  River,  see  Waters,  2. 

A  suit  against  the  Nebraska  board  of 
transportation  for  the  purpose  of  prevent- 
ing the  enforcement  of  the  Nebraska  act  ot 
April  12,  1893,  fixing  the  maximum  railroad 
rates,  on  the  ground  of  the  invalidity  of  such 
statute  under  the  Constitution  and  laws  of 
the  United  States,  is  not  a  suit  against  the 
state  within  the  meaning  of  the  11th  Amend- 
ment to  the  Federal  Constitution.  Prout  v. 
Starr,  584 

STATE  COURTS. 

Jurisdiction  on  Appeal  from,  see  Ap- 
peal and  Error,  II.  b. 

Conflict  of  Jurisdiction  of,  see  Courts^ 
24-27. 

Conclusiveness  of  Decisions  of,  on  Fed- 
eral Courts,  see  Courts,  30-34. 

STATUTE  OF  FRAUDS. 

Specific  Performance  of  Agreement 
within,  see  Specific  Performance* 

STATUTES. 

Impairment  of  Obligations  by,  see  Con- 
tracts, 5-10. 

1.  An  objection  that  a  state  statute  vio- 
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lates  the  Federal  Constitution  because  it 
does  not  provide  for  notice  to  those  who  may 
be  affected  bj  it  is  not  available  to  a  party 
who  was  in  fact  given  notice,  and  who  at 
the  hearing  objected  to  the  action  proposed 
to  be  taken  under  such  statute.  Detroit, 
Ft  W.  &  B.  I.  R.  Co.  ▼.  Osborn,  860 

2.  The  validity  of  Wis.  Stat.  1898, 
M  17706,  4978,  so  far  as  it  prohibiU  foreign 
•corporations  from  transacting  business  withr 
in  the  state  until  they  have  filed  a  copy  of 
their  charter  with  the  secretary  of  state,  is 
not  affected  by  its  possible  invalidity  as 
respects  partnerships,  where  it  is  apparent 
-on  the  face  of  the  statute  that  the  applica- 
tion of  its  provisions  to  corporations  is  sev- 
-erable  from  and  independent  of  its  applica- 
tion to  partnerships.  Diamond  Glue  Uo.  v. 
United  States  Glue  Co.  328 

Title. 

As  to  Municipal  Subscription  in  Aid  of  Rail- 
•     road,  see  Conthacts,  11. 

3.  An  amendatory  state  statute  will  not 
be  declared  invalid  by  the  Supreme  Court  of 
the  United  States  on  the  ground  that  some 
of  its  provisions  are  not  within  the  scope  of 
its  title,  where  sucB  title  contains  a  refer- 
ence to  the  statute  amended,  which,  under 
the  decisions  of  the  state  courts,  is  suffi- 
cient to  sustain  its  validity.  Knights  Tem- 
plars' &  M.  L.  Indemnity  Co.  v.  Jarman,  139 

4.  A  provision  of  a  statute  amending  Mo. 
Rev.  Stat.  1889,  §  5869,  which  had  ez- 
•empted  insurance  companies  doing  business 
on  the  assessment  plan  from  any  provisions 
of  the  general  insurance  laws  of  the  state 
except  as  therein  distinctly  set  forth,  by 
specially  applying  to  such  corporations  the 
provisions  of  fi  5855,  that  suicide  shall  be 
no  defense  to  a  suit  upon  a  policy  of  in- 
surance, is  within  the  title,  "An  Act  to  Re- 

e»l"  Mo.  Rev.  Stat  1889,  §  5869,  and  "to 
nact  a  New  Section  in  Lieu  Thereof."      Id. 

Constmctlon. 

Conclusiveness  of  Decision  as  to,  see  Coubts, 

29. 
Conclusiveness  of  Decision  of  State  Court 

as  to,  see  Appeal  and  Error,  58. 
■Conclusiveness    of    Construction,    see    also 

Pleading,  1. 
6.  The  operation  of  U.  S.  Rev.  Stat,  fi  5507 
(U.  S.  Comp.  Stat.  1901,  p.  3712),  which 
was  manifestly  enacted  to  punish  the  bribery 
at  all  elections^  state  and  Federal,  of  per- 
sons guaranteed  the  right  to  vote  by  U.  S. 
Const.  15th  Amend.,  cannot  be  limited  by 
judicial  construction,  for  the  purpose  of  sus- 
taining its  constitutionality,  to  the  bribery 
of  voters  at  elections  for  Federal  officers. 
James  v.  Bowman,  979 

HetroaotiTe. 

6.  A  statute  which  prohibits  a  foreign  cor- 
poration which  has  not  filed  a  copy  of  its 
charter  with  the  secretary  of  state,  from 
transacting  business  in  the  state  after  the 
date  on  which  such  statute  goes  into  effect, 
is  not  retroactive  with  regard  to  that  busi- 
ness, even  though  such  business  be  done  in 
pursuance  of  an  earlier  contract.  Diamond 
Clue  Co.  ▼.  United  States  Glue  Co.  328 ' 
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7.  Only  policies  of  insurance  issued  on  the 
assessment  plan  alter  the  insurance  com- 
pany obtained  its  certificate  of  authority 
to  do  business  as  an  assessment  insurance 
company  under  Mo.  Laws  1887,  p.  199,  are 
relieved  from  the  provisions  of  Mo.  Rev. 
Stat.  1879,  §  5982,  declaring  that  suicide 
shall  be  no  defense  to  a  suit  on  a  policy  of 
insurance,  by  the  proviso  of  fi  10  of  the  later 
act,  that  corporations  doing  business  there- 
under shall  not  be  subject  to  any  provisions 
of  the  gmieral  insurance  law  of  the  state, 
"except  as  herein  distinctly  set  forthu" 
Knights  Templars'  &  M.  Lw  Indemnity  Co.  v. 
Jarman,  139 

8.  The  new  remedies  to  compel  compliance 
with  the  Act  to  R^^late  Commerce,  given 
by  the  act  of  Conn-ess  of  February  19,  1903, 
§  3,  are  so  far  made  applicable  to  prior  pend- 
ing proceedings  to  enforce  the  former  act 
by  the  provision  of  §  4,  that  pending  causes 
shall  not  be  affected  by  the  repeal  of  conflict- 
ing laws  provided  for  therein,  but  shall  be 
prosecuted  to  a  conclusion  in  the  manner 
theretofore  provided  "and  as  modified  by  the 
provisions  of  this  act,"  that  a  decree  grant- 
ing the  relief  prayed  for  in  a  suit  brought 
on  behalf  of  the  United  States  by  its  law 
officers  to  enjoin  discrimination  between  lo- 
calities, which  suit  was  unauthorized  be- 
cause brought  before  the  passage  of  the  later 
act,  must  be  reversed  and  the  cause  re- 
manded for  further  proceedings  consistent 
with  the  Act  to  Regulate  Commerce  as  origi- 
nally enacted  and  subsequently  amended. 
Missouri  P.  R.  Co.  v.  United  States,        811 

BepeaL 

Of  Provision  as  to  Suicide  by  Insured  as 
Impairment  of  Obligation,  see  Con- 
tracts, 9. 

9.  The  special  provision  of  26  Stat,  at  L. 
81,  chap.  182,  §  10,  that  persons  charged 
with  any  offense  against  the  territory  of 
Oklahoma  shall  in  all  cases  be  taken  before 
the  United  States  conllmissioner  whose  office 
is  nearest  to  the  place  where  the  offense 
was  committed,  was  not  repealed  by  the  gen- 
eral provisions  of  the  sundiy  civil  appropria- 
tion bill  of  August  18,  1894  (28  Stat,  at 
L.  372,  chap.  301 ) ,  that  marshals  shall  take 
arrested  persons  before  the  commissioner 
nearest  the  place  of  arrest,  oi:  shall  be  enti- 
tled to  no  mileage  therefor.  United  States 
V.  Nix,  775 

BTIPUIJkTION. 

Binding  Effect  of,  see  Contracts,  1. 
See  also  Extradition,  14;  Tbiai^  2. 

STOCK. 

Of  Building  and  Loan  Associations,  see 

BUILDINO  AND  LOAN  ASSOCIATIONS. 

statute  Avoiding  Sales  of,  on  Mat'gin, 
see  Constitutional  Law,  11,  22. 
See  also  Corfobations. 

STOCK  EZCHAHOE. 

Seat  in,  as  Property,  see  Bansbuptct, 

8. 
Lien  on  Proceeds  of  Seat  in,  see  Bank- 

BUPTCT,  2.  15. 

187.  188,  189,  190  V.  B. 
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ExemptioB  of  Seat  in,  see  Baitkbuptot, 


Of  National  Bank,  see  Banks,  2-^ 
See  also  Cobpobations. 


Apportioning  Expense  of  Maintain- 
ing Gri^e  Crossing  over  Railroad, 
see  GoNSirrxTTioNAL  Law,  12. 

mV  BCONTBACTOR. 

Injunction  against  Enforcement  of  Or- 
dinances against  Employees  of,  see 
Injunction,  2. 

SUBSCRIPTION. 

For  Corporate  Stock,  see  Corfobations, 
6. 

4S(UC0ESSION  TAXES. 

See  Taxes,  10-12. 

SUGAR. 

Bounties  on,  see  Duties,  2. 

SUICIDE. 

Of  Insured,  see  Insubanob,  7;  Stat- 
utes, 4,  7. 

SUMMONS. 

See  Writ  and  Pbocess. 

SUPERINTENDENT  OF  MINT. 

Liability  on  Bond,  see  Bonds,  1;  Dam- 
ages, 4-6. 

SUPPI.EMENTAI.  ANSWER. 

Federal  Question  as  to,  see  Appeal  and 
Ekbob,  44. 

SUPREME      COURT      OF      VKTrSD 
STATES. 

Appellate  Jurisdiction  of,  see  Appeal 

AND  Ebbob,  II. 
Authority  of  Decisions  of,  see  Coubts, 

28. 
Besignation  of  justice  of.  1200 

Appointment  of  justices  for.  1197,  1200 

SUPREME  COURT  REPORTER. 

Resignation  and  appointment  of. 

1106,  1197 

SURPLUS. 

Above  Cost  of  Ship  Canal;  Defense  to 
Suit  for,  see  Limitation  of  Ac- 
tions. 

After  Completion  of  Ship  Canal,  see 
Ship  Canal. 

hurrender. 

01  Preferred  Payment  Made  by  Bank- 
rupt>  see  Bankbuptot,  11. 

SURVEY. 

Of  Public  Lands,  see  Equitt,  2;  Pub- 
lic Lands,  11,  20,  21. 

SURVIVORSHIP, 

See  Wills. 


SWAMP  UkNDS. 

See  Public  Lands,  20,  21. 

TAXES. 

Due  Process  of  Law  as  to,  see  Consti- 
tutional Law,  15-17. 
Impairment  of  Obligations  as  to,   see 

CONTBACTS,    7. 

Federal  Jurisdiction  of  Suit  to  Enjoin, 
see  Coubts,  14. 

Injunction  as  to,  see  Injunction,  4-6. 

Sufficiency  of  Pleading  in  Action  to  En- 
join, see  Plbadino,  11,  12. 

1.  Discrimination  or  overvaluation  by  a 
state  board  of  equalization  in  assessing 
property  for  purposes  of  taxation  is  not  a 
ground  of  defense  to  an  action  at  law  to 
collect  the  taxes.  Western  U.  Teleg.  Co.  v. 
Missouri,  1116 

Uniformity. 

See  also  Constitutional  Law,  4-7. 

2.  An  Indian  reservation  attached  to  a 
county  for  judicial  purposes  by  order  of  the 
supreme  court  of  the  territory  of  Oklahoma 
pursuant  to  the  orginzation  act  of  May  2, 
1800,  §  9  (26  Stat,  at  L.  81,  85,  chap.  182), 
was  not,  by  Okla.  Sess.  Laws  1895,  chap. 
43,  art.  6,  making  personal  property  in  such 
reservations  subject  to  taxation  in  the  coun- 
ties to  which  they  were  so  attached,  so  made 
a  part  of  the  same  taxing  district  as*  the 
coimty  as  to  render  invalid  for  want  of  uni- 
formity Okla.  Sess.  Laws  1899,  p.  216,  lim- 
iting the  right  of  taxation  in  such  reserva- 
tions to  taxes  for  territorial  and  court  pur- 
poses.    Foster  v.  Pryor,  835 

Wliat  siibject  to  taxation  generally. 

Property  of  Theological  Seminary,  see  Ap- 
peal AND  Ebbob,  73. 

Corporation  Operating  Ferry,  see  Constitu- 
tional IjAW,  16. 

Preventing  Unlawful  Taxation  of  Property 
of  Indians,  see  Eql^itt,  3. 

Conclusiveness  of  Judgment  Sustaining  Ex- 
emption, see  Judgment,  3. 

See  also  infra,  12. 

3.  Cattle,  horses,  and  other  property  of 
like  character  furnished  by  the  United 
States  to  Indian  allottees,  under  the  act  of 
February  8,  1887  (24  Stat,  at  L.  389,  chap. 
119),  in  order  to  enable  them  to  maintain 
themselves  while  the  land  should,  imder  § 
5  of  that  act,  be  held  in  trust  by  the  United 
States  for  their  sole  use  and  benefit,  are  not 
subject  to  state  taxation.  United  States 
y.  ftickert,  632 

4.  A  state  may  not  tax  lands  allotted  to 
Indians  in  severalty,  under  the  act  of  Feb- 
ruary 8,  1887  (24  Stat,  at  L.  389,  chap. 
119),  the  5th  section  of  which  requires  the 
United  States  to  hold  such  lands  in  trust 
for  the  allottees  for  twenty-five  years,  when, 
imless  the  time  shall  be  extended  by  the 
President,  they  shall  be  conveyed  free  from 
any  charge  or  encumbrance,  and  declares 
that  any  conveyance  thereof,  or  any  contract 
touching  the  same,  before  the  expiration  of 
such  period,  shall  be  absolutely  null  and 
void.  Id. 

5.  Permanent  improvements  on  lands  al- 
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lotted  to  Indians  in  severalty,  under  the  act 
of  February  8,  1887  (24  Stat  at  L.  339, 
chap.  110),  the  5th  section  of  which  requires 
the  United  States  to  hold  such  lands  in  trust 
for. the  allottees  for  twenty-five  years,  and 
then,  unless  the  time  shall-  be  extended  by 
the  President,  convey  the  fee  free  from  any 
charge  or  encumbrance,  cannot  be  taxed  by 
a  state  as  personal  property.  Id. 

Interstate  oonuneroe. 

See  also  Commebce,  1-5. 

6.  A  state  tax  on'  the  property  within 
the  state  belonging  to  a  foreign  telegraph 
corporation,  the  value  of  which  was  deter- 
mined by  regarding  it  as  a  part  of  a  system 
operated  in  other  states,  is  not  invalid  be- 
cause such  corporation  is  engaged  in  inter- 
state business,  and  has  accepted  the  provi- 
8ion«»  of  the  act  of  July  24,  1866,  giving  it 
the  privilege  of  operating  a  line  over  mili- 
tary and  post  roads,  and  was  not  created  by 
such  stale  or  given  any  franchise  by  it. 
Western  U.  Teleg.  Co.  v.  Missouri,  1116 

7.  Logs  which  have  been  cut  and  floated 
down  a  stream  and  its  tributaries  to  a  boom 
or  sorting  gap  from  which  they  are  to  be 
shipped  by  rail  as  needed  to  a  point  outside 
the  state  are  not,  while  awaiting  delivery  to 
the  railroad  company,  the  subject  of  inter- 
state commerce  so  as  to  be  exempt  from 
state  taxation.  Diamond  Match  Co.  v.  On* 
tonagon»  394 

Sitns  of  tazatioii. 

Trust  Property,  see  Constitutional  Law, 
17. 

8.  Transportation  of  logs  partly  by  water 
and  partly  by  rail  is  included  in  the  provi- 
sion of  Mich,  act  April  8,  1899,  making  for- 
est products  in  transit  to  a  point  outside 
the  state  assessable  at  the  place  in  the  state 
nearest  to  the  last  boom  or  sorting  gap  of 
the  stream  in  or  bordering  on  such  s&te  in 
which  they  will  naturally  be  last  floated 
during  such  transit,  although  the  statute 
also  provides  that,  if  the  transit  "is  to  be 
otlier  than  through  any  watercourse  in  or 
bordering  on"  the  state,  such  property  shall 
be  asses»^  at  the  point  where  it  will  nat- 
urally leave  the  state  in  the  ordinary  course 
of  its  transit.  Diamond  Match  Co.  ▼.  On- 
tonagon, 394 

9.  Forest  products  in  transit  to  a  point 
outside  the  state  may  be  given  by  the  I^s- 
lature  a  situs,  for  the  purpose  of  taxation, 
at  the  place  nearest  to  the  last  boom  or  sort- 
ing gap  of  the  stream  in  or  bordering  on  the 
stat«  in  which  such  products  naturally  will 
be  last  floatcKl  during  such  transit.  Id. 

Inlieritanoe  tax. 

Equal  Protection  of  I^aws  as  to,  see  Coir* 

STITUTIONAL  LaW,   5-7. 

Conclusiveness  of  Foreign  Judgment  as  to, 
see  Judgment,  4-8. 

10.  The  beneficiaries  under  the  will  of  a 
nonresident  cannot  invoke  the  Federal  Con- 
stitution to  prevent  the  taxation,  under  the 
New  York  iimeritance-tax  law,  of  the  trans- 
fer, under  such  will,  of  debts  due  the  de- 
cedent by  its  citizens,  because  the  entire  in- 
heritance is  taxable  in  the  state  of  the  de- 
cedent's domicil.  Blackstone  v.  Miller.  439 
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11.  A  state  may  tax  the  transf^ 
the  will  of  a  nonresident,  of  debts  due  the 
decedent  by  its  citizens.  Id. 

12.  A  succession  tax  imposed  under  the 
authority  of  the  act  of  Congress  of  Jane 
13,  1898  (30  SUt.  at  L.  448,  chap.  448,  U. 
S.  Comp.  Stat.  1901,  p.  2286),  upon  a  be- 
quest to  a  municipality  for  public  purposely 
is  not  unconstitutional  as  a  tax  upon  am 
agency  of  the  state  since  such  tax,  being  col- 
lected from  the  property  while  in  the  handa 
of  the  executor,  who  is  required  by  (  30  of 
that  act  to  liquidate  it  '^fore  payment  aad 
distribution  lo  the  legatees,"  cannot  be  re- 
garded as  a  tax  upon  the  municipality,  al> 
though  it  may  operate  incidentally  to  re- 
duce the  bequest  by  the  amount  of  the  tax. 
Snyder  v.  Bettman,  103^ 


Requiring  Telegrams  to  Accompany 
Telegraph   Vouchers,    see  Cuumm, 

License  Fee  on  Poles  and  Wires,  m» 
COMMEBCE,  2,  3 ;  Tbial,  5. 

Engaged  in  Interstate  Commeree,  E^ 
emption  of,  see  Taxes,  6. 


See  Government  Employees. 


Of  Court,  see  Courts,  7,  8. 

TEBBITORIAI.  GOUBTS. 

Jurisdiction  of,  see  Cocrts,  9. 
Dismissal  of  Appeal  or  Writ  of  Error 

to,  see  Appeal  and  Error,  57. 
Jurisdiction  of  Appeal  from  Jadgmoii 

of,  see  Appeal  and  Error,  10,  IL 

TERRITORIES. 

Territorial     Regulation     of     Um    if 

Waters,  see  Waters,  3,  4. 
See  also  Philippine  Islands. 


THEOLOOICAI.  SEMIH ART. 

ibcemption  of  Property  from 
see  Appeal  and  Error,  73 


TIDAI.  8TREA1I. 

Vested  Rights  of  Owners  of  liuid 
jaoent  to,  see  Vested  Rights. 

TIDE  JJLtmB. 

See  Public  Lands,  32,  33. 


TIDE  WATERS. 

Federal  Question  as  to  Private 
ship,  of,  see  Appeal  and 
83. 

TIMBER  ACT. 

See  PuBUC  Lands,  23,  24. 


For  Motion  to  Set  aside  Judgment^ 

Judgment,  9. 
For  Amending  Pleading,  see 

3. 
See  also  Publication. 

187,  188,  189,  190  V.  S. 


Title— Trial. 


TITIiE. 

Of  Statute,  see  Statutes,  3,  4. 

TITLE  GUARANTY  COMPANY. 

Right  to  Examine  Indices  of  Judgment 
Records,  see  Records. 

TOIX8. 

On  Ship  Canal,  Right  of  State  to  Sur- 

Slus     above    Expenses,    see    Ship 
lAKAL. 

TOWN  SITE. 

See  PuBiJG  Lands,  22. 


Enjoining    Imitation   of,    see   Injuno- 
TION,  3. 


See  Taxes,  10-12. 


Dismissal  of  Appeal  in  Action  Affect- 
ing, see  Appeal  and  Erbob,  56. 

Jurisdiction  of  Question  as  to,  see  Ap- 
•     PEAL  AND  Erbob,  29. 

As  to  Extradition,  see  Extradition,  9, 
10. 

With  Indians,  see  Indians. 


Objections  as  to  Peremptory  Chal- 
lenges, see  Appeal  and  Error,  65. 

Refusal  to  Review  Question  Whether 
Officers  in  Charge  of  Jury  Sworn, 
see  Constitutional  Law,  20. 

1.  The  fact  that  a  white  testator  devised 
Ills  entire  estate  to  a  negro  who  had  been 
for  years  his  business  and  household  com- 
panion, to  .the  exclusion  of  his  cousins,  does 
not  require  the  submission  of  the  issue  of 
his  mental  soundness  to  the  jury,  where  the 
•only  conclusion  that  can  be  drawn  from  the 
<iirect  testimony  is  in  favor  of  his  mental 
soundness  when  the  will  was  made.  Leach 
T.  Burr,  667 

2.  The  parties  to  a  suit  may  make  a  valid 
agreement  to  dispense  with  the  taking  of 
evidence,  and  to  accept  the  evidence  taken 
Jind  abide  by  the  decrees  which  shall  be  en- 
tered in  certain  other  cases  in  which  the  al- 
legations of  fact  and  the  contentions  of  law 
:are  identical  with  those  in  the  suit  in  ques- 
tion.    Prout  V.  Starr,  584 

Iftight  to  jury  trial. 

In  Philippines,  see  Philippine  Islands,  3. 
See  also  Appeal  and  Error,  23. 

3.  The  constitutional  right  of  trial  by 
jury  is  not  denied  by  rule  73  of  the  supreme 
<iourt  of  the  District  of  Columbia,  autnoriz- 
ine  judgment  for  plaintiff  for  want  of  a  suf- 
:ficient  affidavit  of  defense  in  actions  ex  con- 
tractu in  which  plaintiff  has  filed  a  support- 
ing affidavit.  Fidelity  &  D.  Co.  v.  United 
States,  104 

Questions  for  Jury. 

4.  A  case  which  turns  *  upon  the  proper 
•conclusions  to  be  drawn  from  a  commercial 
•correspondence,  in  connection  with  other 
iacts  and  circumstances,  is  properly  referred 


to  a  jury,  although  the  construction  of  writ^ 
ten  instruments  is  ordinarily  a  question  for 
the  court.  Rankin  v.  Fidelity  Ins.  T.  &  S. 
D.  Co.  792 

5.  The  reasonableness  of  a  municipal  li- 
cense charge  of  $1  per  telegraph  pole  and 
$2.50  for  each  mile  of  overhead  telegraph 
wires  within  the  city  limits  must  be  sub- 
mitted to  the  jury,  where  there  is  testimony 
that  the  actual  cost  of  maintenance,  repairs, 
and  supervision  by  the  telegraph  company, 
was  less  than  one  half  the  sum  thus  charged 
by  the  city  for  supervision  alone,  and  that 
an  additional  charge  of  $1  per  mile  for  un- 
derground wires  had  been  removed  as  an 
inducement  to  the  removal  of  all  overhead 
wires.  Atlantic  &  P.  Teleg.  Co.  v.  Phila- 
delphia, 995 

6.  Whether  a  pledgee  of  national  bank 
stock  is  estopped  to  deny  his  personal  lia- 
bility as  a  shareholder  by  speaking  of  him- 
self as  holding  or  owning  the  stock,  in  let- 
ters to  the  officers  of  the  bank,  who  under- 
stood perfectly  the  capacity  in  which  such 
stock  was  retained,  is  a  question  for  the 
jury.  Rankin  v.  Fidelity  Ins.  T.  &  S.  D. 
Co.  792 

7.  The  question  of  the  negligence  of  the 
foreman  of  a  railway  bridge  gang  in  failing 
to  discover  a  spike  maul  upon  or  near  the 
bridge,  immediately  prior  to  the  passage  of 
a  train,  is  for  the  jury  in  an  action  to  re- 
cover damages  from  the  railroad  company 
for  personal  injuries  received  by  a  member 
of  such  gang,  for  which  there  is  no  other 
cause  assignable  than  that  the  train  in  pass- 
ing struck  the  maul  and  threw  it  against 
the  workman,  although  the  foreman  testilied 
that  he  looked  for  and  did  not  discover  any 
obstruction  to  the  approaching  train,  where 
there  was  nothing  to  prevent  its  discovery 
if  it  was  there  and  the  glance  of  the  fore- 
man was  anything  more  than  a  casual  or 
formal  one.    Texas  &  P.  R.  Co.  v.  Carlin, 

849 
Instmotions. 

Prejudicial   Error  as  to,  see  Appeal  and 
Error,  77,  78. 

8.  A  requested  instruction  that  a  person 
storing  his  cotton  near  a  railroad  assumed 
the  risks  which  were  to  be  anticipated  from 
engines  properly  equipped  with  appliances 
for  preventing  the  escape  of  sparks  when 
properly  operated  need  not  bp  given  in  an 
action  to  recover  the  value  of  such  cotton 
claimed  to  have  been  destroyed  by  a  fire 
set  by  a  passing  locomotive,  where  the  jury 
are  told  that  no  recovery  could  be  had  if  the 
railroad  company  was  not  negligent  in  re- 
spect to  the  equipment  and  operation  of  the 
engine,  and  were  fully  instructed  as  to  con- 
tributory negligence  and  its  effect.  Texas 
&  P.  R.  Co.  V.  Watson,  1057 

9.  A  requested  instruction,  though  ex- 
pressing the  law  correctly,  is  properly  re- 
fused where  there  are  no  facts  in  the  case 
to  justify  it.    Bird  v.  United  States,        100 

10.  An  instruction  that,  in  determining 
the  issue  of  self-defense,  the  jury  must,  un- 
der t^e  evidence,  consider  the  situation  of 
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the  parties  and  the  surrounding  circum- 
stances, "together  with  the  testimony  of 
witnesses  for  the  prosecution  as  well  as  the 
evidence  of  the  defendant/'  is  not  open  to 
the  objection  that  it  authorized  the  consid- 
eration of  the  testimony  of  the  witnesses 
for  the  prosecution  even  if  untrue,  and  with- 
drew from  the  jury  in  passing  on  that  issue 
all  of  the  evidence  for  the  defendant  except 
his  own  testimony,  when  considered  with 
other  instructions  giving  the  rule  as  to  the 
credibility  of  witnesses,  and  enjoining  the 
jury  to  consider  the  whole  evidence  and 
render  a  verdict  in  accordance  with  the  facts 
proved,  and  to  determine  from  the  evidence 
the  respective  situations  of  the  several  par- 
ties. Id. 

11.  A  requested  instruction  that  an  affi- 
davit produced  by  defendant  on  cross-ex- 
amination, to  impeach  the  credibility  of  the 
witness  who  made  it,  may  be  considered,  in 
connection  with  the  affiant's  deposition,  as 
evidence  against  the  plaintiff  of  the  facta 
therein  stated  under  oath,  with  like  effect  as 
his  deposition, — should  be  gi  .  ii  where  such 
affidavit  is  introduced  in  evidence  by  plain- 
tiff on  the  cross-examination  of  another  wit- 
ness. Connecticut  Mut.  L.  Ins.  Co.  v.  HiH- 
mon,  446 

12.  An  instruction  that  a  railroad  com- 
pany was  not  liable  for  a  loss  from  a  fire 
set  by  a  passing  locomotive,  if  it  used  "the 
most  approved  spark  arrester,  at  the  time  in 
good  condition,"  and  the  engine  was  then 
and  there  operated  with  ordinary  care  and 
prudence;  but  that  it  was  so  liable  if  it 
failed  "to  use  the  most  approved  spark  ar- 
rester and  apparatus  connected  with  the  en- 
gine as  in  ordinary  use  by  properly  con- 
ducted railways  to  prevent  uie  escape  of 
fire,"  so  far  as  it  could  consistently  be  done 
in  its  business, — is  not  open  to  the  objection 
that  it  left  the  jury  to  consider  the  original 
construction  of  the  spark  arrester  irrespec- 
tive of  its  condition  at  the  time  of  the  fire. 
Texas  &  P.  R.  Co.  v.  Watson,  1057 

13.  An  instruction  that  it  was  the  duty 
of  an  injured  employee  to  submit  to  all 
treatment  that  a  reasonably  prudent  person 
would  have  submitted  to,  in  order  to  im- 
prove his  condition,  and  that  his  employer 
was  liable  for  no  damages  which  might  have 
been  prevented  by  reasonable  care,  is  not  ob- 
jectionable as  authorizing  the  inference  that 
as  a  prudent  man  the  employee  might  have 
postponed  recovery  from  his  injury  to  re- 
covery of  damages.  Texas  &  P.  R.  Co.  ▼. 
Behymer,  005 

14.  An  instruction  to  find  defendant  not 
ffullty  of  murder  if  it  should  be  found  that 
he  was  not  able  to  know  that  the  act  of 
killing  was  wrongful,  and  was  not  able  to 
comprehend  and  understand  the  conse- 
quences of  such  act,  is  not  open  to  the  ob- 
jection that  it  made  it  necessary  for  the 
jury  to  find  that  both  conditions  existed  in 
order  to  acquit,  where  the  condition  of  a 
verdict  of  g^lty  was  made  by  the  same  in- 
struction to  be  a  finding  beyond  a  reasonable 
doubt  that  the  prisoner  knew  and  understood 
that  it  was  wrong  to  take  the  life,  and  was 
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able  to  comprehend  and  understand  the  con^ 
sequences  of  such  act.  Queenan  ▼.  Okla- 
homa^ 1175 

15.  An  instruction  that  an  attempt  to  es- 
cape, made  after  many  months  of  confine- 
ment, and  comparatively  without  danger,, 
tended,  though  only  slightly,  to  prove  guilty, 
was  as  favorable  to  the  accused  as  he  could 
demand  where  the  only  testimonv  on  that 
subject  related  to  an  escape  made  m  October 
following  an  arrest  in  June,  and  was  ob- 
jected to  solely  on  the  grouxid  that  the  es- 
cape was  too  remote  from  the  commissioz^ 
of  the  offense  and  the  arrest  and  imprison- 
ment to  be  entitled  to  go  to  the  jury.  Bird 
V.  United  States,  lOO 

Verdict. 

16.  The  findings  of  the  jury  upon  special 
issues  of  fact  submitted  to  them  for  their 
determination,  where  warranted  by  the  evi- 
dence, control  conflicting  findings  made  un- 
der the  instructions  of  the  court  Pardee- 
V.  Aldridge,  833- 


TRUSTS. 

Assessing  Trust  Property  to  Trustee,. 

see  Constitutional  Law,  17. 
In  Surplus  Money  from  Sale  of  Publie 

Lands  to  Aid  in  Constructing  Shi]^ 

Canal,  see  Ship  Canai^ 

1.  The  adoption  by  the  members  of  a  com- 
munistic society  of  a  plan  by  which  all  prop- 
erty contributed  to  the  use  and  benefit  of 
the  community  was  to  be  "joint  and  indi- 
visible stock,"  and  all  contributions  were  to> 
be  irrevocable,  was  not  the  creation  by  the' 
members  of  a  trust  in  the  property  for  the 
benefit  of  the  society,  as  such,  \diich,  on  the 
doctrine  of  resulting  trusts,  conferred  on  the 
descendants  of  members  who  contributed  no 
property  to  the  society  any  such  proprietary 
right  or  interest  as  entitled  them  on  the  dis- 
solution of  the  society  to  share  in  its  prop- 
erty or  assets,  or  to  have  an  accounting* 
Schwartz  v.  Duss,  5$ 

2.  A  valid  lease  of  real  property  contain- 
ing a  covenant  to  renew  cannot  be  made  by 
one  of  the  trustees  in  whom  the  title  to  the 
property  is  vested,  as  such  an  act  is  of  & 
nature  to  require  the  deliberate  discretion 
and  judgment  of  all  the  trustees.  Winslow 
V.  Baltimore  &  O.  R.  Co.  639- 

3.  Recognition  by  all  the  trustees  of  & 
lease  for  five  years  of  a  portion  of  the  realty* 
included  in  the  trust  estate,  executed  by  one 
of  their  number,  even  assuming  that  it  could 
cure  the  invalidity  of  such  lease  under  the 
statute  of  frauds,  must  have  been  founded 
upon  full  knowledge  of  all  the  facts,  in  or- 
der to  have  that  effect.  Id« 


ULTRA  VIBES. 

Contract  by  Building  and  Loan  Asso- 
ciation, see  BuiLDiNQ  Ain>  Loan 
Absooiationb,  2. 

imiFOBlCITY. 

In  Taxation,  see  Taxes,  2. 

187,  188,  189,  190  V.  8. 
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tHilTilll  STATES. 

As  Party,  Effect  on  Jurisdiction,  see 
Courts,  12,  13. 

Bight  to  prevent  Taxation  of  Lands  Al- 
lotted to  Indians,  see  Equity,  3. 

Right  to  Enjoin  Taxation  of  Indian 
Lands,  see  Injunction,  6. 

Laches  as  Defense  to  Suit  by,  see  Limi- 
tation OF  Actions. 

liability  of,  on  Restitution  of  Vessels 
Captured,  see  Prize,  10-12. 

Public  Lands  of,  see  Pxtblic  Lands,  1. 

Right  to  Surplus  after  Completion  of 
Ship  Canal,  see  Ship  Canai^ 

The  liability  of  the  United  States,  under 
the  5th  Amendment  to  the  Federal  Consti- 
tution, to  make  just  compensation  for  an 
appropriation  of  land  for  public  use,  is  not 
defeated  because  such  land  was  taken  by  the 
f^overnment  in  the  exercise  of  its  power  to 
improve  navigation.  United  States  v. 
I^nah,  639 

UNITED  STATES  COBffMXSSIONER. 

Repeal  of  Statutes  as  to,  see  Statutes, 
0. 

Jurisdiction  over  Extradition  Proceed- 
ings, see  Extradition,  4. 

UNITED  STATES  MABSHAI.. 

See  MarshaIm 

UNITED  STATES  SUPREME  COURT. 

Appellate  Jurisdiction  of,  see  Appeal 

AND  ErroRj  II. 
Authority  of  I>ecisions  ofj  see  Courts, 

28. 
Resignation  of  justice  of.  1200 

Appointment  of  justices  for. 

1107,  1200,  1201 

IVARIANCE. 

Between  Pleading  and  Proof,  see  Plead- 
ing, 2. 

VERDICT. 

See  Trial,  1(L 


license  for,  see  Appeal  and  Erbob,  46. 
Capture  of,  see  Pb!IZ£. 

TESTED  RIGHTS. 

Under  Entry  in  Public  Land,  see  Pub- 
lic Land,  6. 

No  vested  rights  of  owners  of  land  adja- 
cent to  a  tidal  stream  were  disturbed  by  the 
Alabama  act  of  January  31,  18^,  granting 
to  the  city  of  Mobile  so  much  ot  the  shore 
and  soil  under  such  stream  as  is  within  the 
dty  boundaries,  since  such  act  amounts  to 
no  more  than  a  declaration  that  the  rights 
possessed  by  the  state  in  such  shore  and  soil 
were  granted  to  such  city.  Mobile  Transp. 
Co.  V.  Mobile,  266 

VICE  PRINCIPAI.. 

See  Master  and  Sstvant,  3. 


VOTERS  AND  ELECTIONS. 

Act  as  to  Bribery  of  Voters,  see  Stat- 
utes, 5. 

1.  The  provision  which  is  made  by  U.  S. 
Rev.  Stat.  §  5507  (U.  S.  Comp.  SUt.  1901,. 
p.  3712),  for  the  pimishment  of  indiyidual» 
who,  by  means  of  bribery,  prevent  persons  to 
whom  the  right  of  suffrage  is  guaranteed 
by  U.  S.  ConcS.  15th  Amend,  from  exercising 
that  right,  cannot  be  sustained  as  an  exer- 
cise of  the  power  granted  to  Congress  by 
such  Amendment,  to  prevent  the  denial  of 
such  right  by  state  action.  James  v.  Bow- 
man, 97^ 

2.  Equity  will  not  compel  a  county  board 
of  registrars  to  enroll  a  negro  on  the  voting 
lists  as  a  duly  qualified  voter,  under  the- 
registration  provisions  of  Ala.  Const,  art.  8, 
where  the  main  object  of  the  bill  is  to  have 
these  registration  provisions,  upon  which  the- 
right  to  register  is  founded,  declared  void 
as  a  fraud  upon  the  Federal  Constitution, 
because  of  discrimination  against  negroes,, 
since,  if  that  is  the  character  of  these  pro- 
visions, the  court  will  not  require  officials 
to  proceed  to  act  under  them.  Giles  v. 
Harris,  909- 

3.  The  inadequacy  of  the  relief  which  can 
be  afforded  by  its  decree  will  preclude  a 
court  of  equity  from  compelling  a  county^ 
board  of  registrars  to  enroll  a  negro  upon 
the  voting  lists,  where  the  refusal  to  register 
him  is  Sieged  to  be  a  part  of  a  general 
scheme  by  the  white  population  of  the  state, 
and  the  state  itself,  to  disfranchise  a  large 
part,  if  not  all,  of  the  negroes  within  the- 
state.  Id. 

WAGES. 

Of  Seamen,  see  Shipping,  4. 
Of  Seamen,  Prohibiting  Payment  in  Ad-- 
vance,  see  Commerce,  12,  13;  Con- 

BTTTUTIONAL  LaW,  21. 

WAB  DEPARTMENT. 

Practice    of,    as    to    Compensation    of 
Army  Officer,  see  Abmt,  1. 

WARRANT. 

In  Extradition  Proceedings,  see  Extra-- 

DITION,  9-11,  15. 
Fees  of  Marshal  for  Serving,  see  Mas^ 

8UAL8,  4. 

WARRANTY. 

By  Insured,  see  Insurance,  2. 

WAR  VESSELS. 

Capture  of  j  see  PbUzb. 

WATERS. 

Appellate  Jurisdiction  of  Suit  Relating- 

to,  see  Appeal  and  Error,  7. 
Federal  Question  as  to  Ownership  of, 

see  Appeal  and  Error^  33. 
Federal     Question     as     to    Meandered 

Lakes,  see  Appeal  and  ErIror,  35,. 

36. 
Federal  Question  as  to  Riparian  Rights,. 

see  Appeal  and  Error,  41. 
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Conflict  of  Laws  as  to«  see  Confligt  of 

Laws,  2. 
Federal  Jurisdiction  as  to  Construction 

of  Dock   in  Nairigable  River,  see 

COUBTS,  17. 
Vested  Rights  of  Owners  of  Land  Adja- 
cent to  Tidal  Stream,  see  Vested 

RlQHTS. 

Conveyance  of  Tide  Lands  Contiguous 
to  Islands,  see  Public  Lands,  32, 
33. 

See  also  Whabves. 

1.  The  state  of  Alabama  when  admitted 
into  the  Union  became  entitled  to  the  soil 
below  high-water  mark,  under  the  navigable 
waters  within  the  limits  of  the  state,  inhere 
it  had  not  been  previously  granted.  Mobile 
Transp.  Co.  v.  Mobile,  266 

2.  The  authority  of  a  state  to  prohibit  the 
•erection,  without  its  p^mission,  of  a  struc- 
ture in  a  navigable  river  wholly  within  its 
limits,  was  not  superseded  by  the  provision 
of  the  river  and  harbor  act  of  March  3, 

18»g,  chap.  425,  §  10  (30  Stat,  at  L.  1121, 
1151,  U.  S.  Comp.  Stat.  1901,  p.  3541),  that 
it  shall  not  be  lawful  to  erect  any  structure 
in  a  navigable  river  except  on  plans  recom- 
mended by  the  chief  of  engineers  and  au- 
thorized by  the  Secretary  of  War.  Cum- 
mings  V.  Chicago,  525 

Irrls^tioii. 

3.  Territorial  as  well  as  state  legislation 
with  respect  to  the  regulation  of  the  use 
•of  public  waters  was  authorized  by  the  pro- 
visions of  the  acts  of  Congress  of  March  3, 
1891  (26  Stat,  at  L.  1095,  chap.  501,  U.  S. 
Comp.  Stat.  1901,  p.  1570),  and  of  July  26, 

1866  (14  Stat,  at  L.  253,  chap.  262,  §  9, 
Rev.  Stat,  f  2339,  U.  S.  Comp.  Stat.  1901, 
p.  1437),  recognizing,  so  far  as  the  United 
"ctates  is  concerned,  the  validity  of  local 
•customs  and  decisions  in  respect  to  the  ap- 
propriation of  water,  and  those  of  the  desert 
land  act  of  March  3^  1877  (19  Stat,  at  L. 
377,  chap.  107,  U.  S.  Omp.  Stat.  1901, 
p.  1549),  permitting  the  appropriation  oi 
water  for  irrigation  and  the  reclamation  of 
•desert  land.  Gutierres  v.  Albuquerque  Land 
A  Irrig.  Co.  588 

4.  Power  to  authorize  irrigation  corpora- 
tions organized  under  N.  M.  act  February 
24,  1887,  to  take  and  divert  surplus  public 
waters  over  and  above  the  neeas.of  prior 
appropriators,  was  not  denied  to  the  legisla- 
ture of  that  territory  by  the  proviso  in  the 
desert  land  act  of  March  3,  1877  (19  Stat, 
jit   L.    377,   chap.    107,   U.   S.   Comp.    Stat. 

1901,  p.  1549),  that  surplus  water  on  the 
public  domain  shall  remain  and  be  held  free 
ior  the  appropriation  and  use  of  the  public 
^or  irrigation,  mining,  and  manufacturing 
purposes,  subject  to  existing  rights.        l£ 

^ates  for  water. 

Parties  in  Action  to  Have  Rates  Declared 
Void  for  Unreasonableness,  see  Aotiom 
OR  Suit,  2. 

Impairment  of  Obligation  as  to,  see  CoN- 
TEfACTS,  12,  13. 
6.  The   price   which   a  waterworks   plant 

brought  on  foreclosure  is  evidence  which  a 

hoard  of  supervisors  when  regulating  watei 
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rates  may  take  into  consideration  in  esti- 
mating the  value  of  the  plant,  on  which  the 
water  compaiqr  is  entitled  to  a  fair  return 
from  its  rates.  San  Diego  Land  &  Town  Co. 
V.  Jasper,  892 

6.  The  valuation  of  a  waterworks  plant 
for  purposes  of  taxation  may  be  considered 
by  the  courts  in  determining  the  reasonable- 
ness of  water  rates  as  fixed  by  a  board  of 
supervisors, — especially  where  such  valua- 
tion was  sworn  to  by  officers  of  the  water 
company.  Id. 

7.  The  depreciation  in  value  of  a  water- 
works plant,  and  in  the  value  of  the  services 
rendered  to  consumers,  due  to  a  diminution 
in  the  water  supply  from  a  lon|;^continued 
drought  from  which  the  surrounding  country 
has  sufiTered  since  the  passage  of  an  ordi- 
nance regulating  water  rates,  may  be  con- 
sidered in  determining  the  reasonableness  of 
such  rates.  Id. 

8.  Irrigation  rates  established  by  a  board 
of  supervisors  are  not  necessarily  unreason- 
able because  they  will  only  yield  a  full  re- 
turn on  the  total  value  of  the  plant  when 
the  water  company  shall  serve  the  entire 
area  which  its  system  will  supply.  Id. 


Definition  of^  see  PuBUOATioir. 


WHABVES. 

Federal   Jurisdiction  as   to  Dock,   see 

(Ik)UBTS,  17. 

The  extension  of  wharves  beyond  harbor 
lines  established  by  local  law,  in  navi^ble 
waters  of  the  United  States  wholly  within 
the  limits  of  a  state,  cannot  be  justified  by 
the  relocation  of  such  harbor  lines  by  the 
Secretary  of  War  acting  under  the  authority 
of  the  river  and  harbor  act  of  September  19, 
1890,  fi  12  (25  Stat,  at  L.  400,  425,  chap. 
860),  which  forbids  the  construction  or  ex- 
tension of  any  such  structures  beyond  the 
harbor  lines  established  under  his  direction, 
except  under  such  regulations  as  he  may  pre- 
scribe, since  Congress  has  not,  by  sucn  act, 
indicated  any  purpose  wholly  to  ignore  the 
original  power  of  the  states  to  regulate  the 
use  of  navigable  waters  entirely  within  their 
respective  limits.    Montgomery  v.  Portland, 
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Waiver  of  Objections  to  Proceedings  to 
Probate,  see  Appeal  and  Ebrob,  67. 

Opinion  Evidence  as  to  Testator's 
Mental  Capacity,  see  Evidence,  10. 

Burden  of  Proving  Testator's  Capacity, 
see  Evidence,  1. 

Submitting  to  Jury  Issue  as  to  Testa- 
tor's Capacity,  see  Trial,  1. 

The  intention  of  a  testatrix  that,  failing 
husband  or  son  surviving,  her  estate  should 

?^o  to  a  designated  charity,  is  so  manifest 
rom  the  terms  of  her  will,  by  which  she 
devised  her  entire  estate  to  her  son,  subject 
to  a  provision  for  her  husband's  support, 
and  provided  that  in  case  she  survived  both 
husband  and  son  it  should  go  to*  such 
charity,  which  was  also  to  receive  the  estate 

187,  188,  189,  190  U.  S. 
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at  the  husband't  death  In  ease  he  alone  snr* 
Tived,  that  tueh  charity  will  take  to  the  ex* 
elusion  of  the  next  of  kin  of  either  the  testis 
triz  or  her  ton,  •  where  both  tuirive  the 
husband,  but  perish  In  a  common  disaster 
with  nothing  to  show  the  order  of  death. 
Younff  Women's  Christiaa  Home  t.  French, 
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Reasonableness  of  liooise  Fee  on«  see 
Tbial,  6. 


Instruction  as  to  Impeachment  of, 
TmAL,  11. 

1.  A  woman  who  has  been  married  and 
divorced  is  not  inc(Hnpetent  as  a  witness  in 
a  ca^nital  cause  because  she  is  designated  on 
the  list  of  witnesses  furnished  to  tSe  defend- 
ant in  compliance  with  U.  S.  Rer.  Stat 
I  1033,  by  ner  maiden  name,  imder  which 
she  has  gone  since  her  divorce  tome  ten  or 
twelve  years  ago.     Bird  v.  United  States, 

100 

2.  Declarations  of  a  witness,  introduced, 
not  merely  to  contradict  his  testimoi^  on 
cross-examination,  but  as  evidence  of  the 
facts  which  he  declares,  are  not  inadmissible 
because  the  party  offering  such  evidence 
may,  by  extendinff  the  cross-examination  of 
the  wiuiess  to  su<m  facts,  have  made  him  his 
own  witness.    Fourth  Nat.  Buik  v.  Albaugh, 

673 

WBEOKHTG  BOATS. 

As  Subject  of  Capture,  see  Pbizb,  4. 

VnSLSTm 

Writ  of  Error,  see  Appkal  Ain)  Bbbob. 
U.  8.,  Book  47. 


WBIT  AND  PROCESS. 

Setting  aside  Judgm^t  for  InsufBdeBe^ 
of  Affidavit  for  Service  by  Publican- 
tion,  see  Mobtqa^  2. 

1.  Service  of  summons  within  the  state  ow 
resident  directors  of  a  foreign  corporation 
is  insufficient  to  give  the  court  jurMdietioB 
of  such  corporation,  wfaer^  at  the  tisae  of 
such  service,  it  had  ceased  to  do  business 
within  the  state;,  and  had  designated  m» 
agent  up<m  whom  service  could  be  mades. 
Conley  v.  Mathieson  Alkali  Works,        1118 

2.  Serviee  of  summons  within  the  stata 
on  resident  directors  of  a  foreign  eorponiK 
tion  is  insufficient  to  ^ve  the  coiurt  jurBdio- 
ti<m  of  such  corporation,  where  at  the  time- 
of  such  service  it  had  ceased  to  do  business 
within  the  state,  and  had  designated  w^ 
agent  on  whom  service  could  be  mide.  Gear 
V.  Mathieson  Alkali  Works,  112ft 

3.  The  cancelation,  by  the  insuranee  com- 
missioner  of  Koitucky,  of  the  license  to  do 
business  in  that  state,  granted  to  an  insuv^ 
ance  company  which  had  consented,  pursi^^ 
ant  to  Ky.  Stat.  1899,  S  631,  that  service 
of  process  upon  such  commissioner  in  anyr 
action  brougnt  in  the  state  should  be  u^ 
valid  service  upon  the  company,  does  noi 
render  such  service  insufficient  to  bring  thai 
C(Hnpany  into  a  court  of  the  state  as  a  par^ 
defendant  to  a  suit  brought  by  a  dtizen  of 
such  state  upon  a  cause  of  action  whicb 
arose  out  of  transactions  between  the  partiea- 
while  the  insurance  company  was  carrying- 
on  business  in  Kentucky  under  the  licenseu. 
Mutual  Reserve  Fund  Lofe  Asso.  v.  Phelps^, 
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